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TARTER KRINSKY & DROGIN LLP
Attorneys for The Christian Brothers’ Institute, et al.
Debtors and Debtors-in-Possession
1350 Broadway, 11th Floor
New York, New York 10018
(212) 216-8000
Scott S. Markowitz, Esq.
Eric H. Horn, Esq.
UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
------------------------------------------------------------------- x
In re:
:
:
THE CHRISTIAN BROTHERS’ INSTITUTE, et al. :
:
Debtors.
:
------------------------------------------------------------------- x

Chapter 11
Case No.: 11-22820 (RDD)
(Jointly Administered)

DEBTOR’S MOTION FOR ORDERS PURSUANT TO SECTIONS 105(a) AND
363 OF THE BANKRUPTCY CODE AND BANKRUPTCY RULE 6004 APPROVING
(I) SALE PROCEDURES AND NOTICE OF THE AUCTION RELATING THERETO,
(II) SALE OF REAL ESTATE TO IONA PREPARATORY SCHOOL OR A PARTY
MAKING A HIGHER AND BETTER OFFER FREE AND CLEAR OF LIENS, CLAIMS,
INTERESTS AND ENCUMBRANCES, (III) APPROVING THE STALKING HORSE
PURCHASE AGREEMENT, AND (IV) GRANTING RELATED RELIEF
TO:

THE HONORABLE ROBERT D. DRAIN
UNITED STATES BANKRUPTCY JUDGE
The Christian Brothers’ Institute (“CBI” or the “Debtor”), debtor and debtor-in-

possession herein, hereby moves this Court (the “Motion”): (i) for the entry of an order (the
“Procedures Order”) pursuant to 11 U.S.C. § 105(a) and 363 and Rule 6004 of the Federal Rules
of Bankruptcy Procedure and pursuant to the amended guidelines adopted by General Order M383 (a) approving bidding procedures (the “Sale Procedures”) in connection with the sale (the
“Sale”) of certain real estate to Iona Preparatory School (“Iona Prep”), as more particularly
described in the Agreement of Purchase and Sale (together with the related sale documents, the
“Purchase Agreement”), (b) approving certain bidding protections (the “Bidding Protections”)
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including a break-up fee and expense reimbursement (the “Break-Up Fee”), (c) scheduling an
auction (the “Auction”) (if a qualified competing bid (other than Iona Prep’s) is timely received)
and a sale hearing (the “Sale Hearing”), and (d) approving the form of notice of such Sale
Procedures and Bidding Protections, the Auction and the Sale; and (ii) after completion of the
Sale Hearing, entry of an order (the “Sale Order”) pursuant to 11 U.S.C. § 105(a) and 363 and
Rule 6004 of the Federal Rules of Bankruptcy Procedure (a) authorizing and approving the Sale
to Iona Prep or to another qualified bidder submitting a higher or otherwise better offer (the
“Successful Bidder”) free and clear of all liens, claims, encumbrances and interests, (b)
approving the Purchase Agreement, and (c) granting related relief. In support of the Motion,
CBI respectfully states as follows:
PRELIMINARY STATEMENT
1.

By this Motion, CBI seeks to sell the Premises (as defined below) to Iona Prep for

a total consideration of $8,500,0001 (or to such entity that submits a qualified bid for at least
$8,675,000) and establish procedures for the sale, including approving bid procedures and bid
protections to Iona Prep as the stalking horse bidder.
2.

While CBI and Iona Prep share some common trustees, CBI submits that the

transaction contemplated in the Purchase Agreement is not an “insider transaction.” Indeed, as
discussed below, CBI and Iona Prep took measures to ensure that the common trustees abstained
from any decision making process vis-à-vis the sale. Additionally, CBI is placing the Purchase
Agreement to the test of the broader public marketplace via the imposition of the proposed Sale
Procedures and is in the process of engaging a qualified broker to market the sale in the hope that
higher and better offers are generated for the Premises.

1

$5 million in cash plus a $3.5 million note payable over twenty-five years at an interest rate of five percent.
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CBI (and its counsel) have expended substantial amounts of time and effort

negotiating the Purchase Agreement with Iona Prep. CBI submits that all negotiations were at
arms’ length, were fair and reasonable, and the fruit of such negotiations will inure to the benefit
of CBI’s bankruptcy estate.

CBI respectfully requests that this Court approve the relief

requested herein.
JURISDICTION
4.

The Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 and

1334. Venue of this proceeding is proper in this district and before this Court pursuant to 28
U.S.C. §§ 1408 and 1409. This matter is a core proceeding within the meaning of 28 U.S.C. §
157(b)(2).
5.

The statutory predicates for the relief requested herein are 11 U.S.C. §§ 105(a)

and 363 and Rule 6004 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”).
The Debtor also relies upon the amended guidelines adopted pursuant to General Order M-383.
GENERAL BACKGROUND
6.

On April 28, 2011 (the “Petition Date”), CBI and The Christian Brothers of

Ireland, Inc. (“CBOI” and together with CBI, the “Debtors”) each commenced their respective
Chapter 11 case by filing a voluntary petition for relief under Chapter 11 of Title 11 of the
United States Code (the “Bankruptcy Code”).

Pursuant to §§ 1107(a) and 1108 of the

Bankruptcy Code, the Debtors continue to operate as debtors-in-possession. No trustee has been
appointed.
7.

The Debtors’ cases were consolidated for administrative purposes only, by order

dated May 2, 2011. Thereafter, by order dated May 18, 2011, the Debtors were authorized to
retain Tarter Krinsky & Drogin LLP as bankruptcy counsel.
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On May 11, 2011, the United States Trustee appointed an Official Committee of

Unsecured Creditors (the “Committee”). The Committee retained Pachulski Stang Ziehl & Jones
LLP as its counsel which was approved by an order of this Court dated July 14, 2011.
9.

CBI is a domestic not-for-profit 501(c)(3) corporation organized under §

102(a)(5) of the New York Not-for-Profit Corporation Law. CBI was formed in 1906 pursuant
to Section 57 of the then existing New York Membership Law. The Not-for-Profit Corporation
Law replaced the Membership Law effective September 1, 1970. The purpose for which CBI
was, and continues to be, formed was to establish, conduct and support Catholic elementary and
secondary schools principally throughout New York State. As a not-for-profit corporation, the
assets, and/or income are not distributable to, and do not inure to, the benefit of its directors or
officers. CBI depends upon grants and donations to fund a portion of its operating expenses.
10.

CBI is governed by a board of trustees currently consisting of the following

Brothers: (i) Brother Hugh O’Neill; (ii) Brother Kevin Griffith; (iii) Brother Barry Lynch; (iv)
Brother Daniel Casey; (v) Brother Anthony Murphy; and (vi) Brother Raymond Vercruysse.
11.

The cause for the filing of these cases has been extensively detailed in the affidavit

pursuant to Local Bankruptcy Rule 1007-2 filed with the original petitions, and is referred to as if
fully set forth herein. In short, the Debtors’ Chapter 11 cases were filed in an effort to resolve in
one forum, an onslaught of litigation and claims asserted by alleged sexual abuse plaintiffs against
the Debtors. Additionally, through the Chapter 11 process, the Debtors hope to reorganize their
financial affairs so as to enable them to provide for their aged Brothers and continue their
educational and outreach missions.
RELEVANT BACKGROUND
12.

CBI owns the premises located at 173 Stratton Road, New Rochelle, New York
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(together with certain personalty and fixtures located thereon, the “173 Premises”) as well as a
certain vacant parcel of land across from the 173 Premises (the “Vacant Premises” and together
with the 173 Premises, the “Premises”).

Since the 1950s, Iona Grammar School (“Iona

Grammar”) has operated a school on the 173 Premises. Prior to that time, and beginning in or
around 1916, Iona Prep and Iona Grammar shared common facilities at a different location.
Through the sale contemplated in the Purchase Agreement, it is anticipated that Iona Prep and
Iona Grammar will once again share common facilities.
A.

Iona Preparatory School
13.

By way of background, Iona Prep was founded in 1916 by the Christian Brothers.

Current enrollment is approximately 750 male students in grades 9 through 12. Iona Prep is a
recipient of the prestigious Blue Ribbon Award. Presently, Iona Prep operates on a 27 acre
campus located on Wilmot Road in New Rochelle, New York.
14.

Iona Prep is governed by a two-tiered board consisting of (i) a board of trustees

containing three trustees, all of which are Brothers, and (ii) a “lay person” board of directors.
Iona Prep’s current trustees are as follows: (i) Brother Tom Murphy (Chair); (ii) Brother Daniel
Casey; and (iii) Brother Raymond Vercruysse.2
B.

Iona Grammar School
15.

Iona Grammar, similarly, has a rich history deeply rooted in the Christian faith.

Iona Grammar currently operates at the 173 Premises and enrolls approximately 200 male
students in grades pre-K though 8. CBI has permitted Iona Grammar to run its school at the 173
Premises virtually rent free since the 1950s.
16.

2

Iona Grammar is governed by a two-tiered board consisting of (i) a board of

As noted supra, Brothers Daniel Casey and Raymond Vercruysse also serve as trustees of CBI.
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trustees containing three trustees, all of which are Brothers, and (ii) a “lay person” board of
directors. Iona Grammar’s current trustees are as follows: (i) Brother Tom Murphy (Chair); (ii)
Brother Daniel Casey; and (iii) Brother Raymond Vercruysse.3
C.

Description of the Premises
17.

The 173 Premises consists of approximately six acres and contains various

improvements. For instance, the 173 Premises contains (i) an approximate 24,000 square foot
building currently being used as the main school building for Iona Grammar, (ii) an approximate
8,600 square foot, two story building currently used as a residence for Brothers, (iii) an
approximate 1,400 square foot structure currently used as a nursery school, (iv) a two car garage,
(v) various recreational fields, and (vi) parking for approximately 40 vehicles.
18.

The Vacant Premises, which is across from the 173 Premises, consists of

approximately five acres and is currently being used as a recreational field in connection with the
operation of Iona Grammar.
D.

Iona Prep’s Decision to Purchase Premises
19.

Prior to the Petition Date, Iona Prep approached CBI to express its interest in

purchasing the Premises. Iona Prep’s decision was reached after careful consideration by Iona
Prep’s school administration and the board of directors. Subsequent to Iona Prep’s board of
directors’ vote in favor of purchasing the Premises, the decision was presented to Iona Prep’s
board of trustees for final approval. The decision to purchase the Premises was ultimately
approved by the following trustees: Brothers Tom Murphy, Daniel Casey, and Raymond
Vercruysse.4

3

As noted supra, Brothers Daniel Casey and Raymond Vercruysse also serve as trustees of CBI.
Because Brothers Daniel Casey and Raymond Vercruysse serve as trustees of CBI, such Brothers abstained from
CBI’s decision making process vis-à-vis the sale of the Premises.
4
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Summary of Purchase Agreement
20.

The salient terms of the Purchase Agreement are as follows:5
Purchase Price: The purchase price for the Premises is $8.5 million – consisting
of $5 million in cash and a $3.5 million twenty-five year note bearing an annual
interest rate of 5% per annum (300 monthly payments of $24,460.65) secured by
a mortgage.
Assets to be Sold :
(i)

those certain parcels of land (the “Land”) described on
Exhibits A and B to the Purchase Agreement;

(ii)

All improvements
“Improvements”);

(iii)

The streets, roads, lands, and alleys in front of and adjacent
to the Land;

(iv)

All hereditaments and appurtenances to the Improvements
and the Land, including without limitation all easements,
rights-of-way, and other similar interests appertaining to
the Improvements;

(v)

All machinery, equipment, fixtures and appliances of
whatever nature which are affixed or attached to the Land
or Improvements (the “Fixtures”);

(vi)

All appliances, equipment, furniture, fittings, tools,
supplies, building materials and other similar articles of
personal property not affixed or attached to the
Improvements but which are used or to be used for or
useable in any present or future enjoyment, occupancy or
operation of the Improvements remaining at the Premises
on the date of Closing (the “Personal Property”);

(vii)

Any service contracts, maintenance contracts, union
contracts, concession agreements, agency agreements, and
other written contracts or agreements affecting the
Premises or the operation thereof at Closing, including
those listed on Exhibit “C” to the Purchase Agreement;

5

situated

on

the

Land

(the

The Summary of the Purchase Agreement set forth in the Motion is for convenience only. To the extent that the
summary differs in any way with the Purchase Agreement, the actual terms of the Purchase Agreement will control.
A copy of the fully executed Purchase Agreement is annexed hereto as Exhibit “E.” Additionally, capitalized terms
contained in this section that are not otherwise defined, shall have the meaning ascribed to such term in the Purchase
Agreement.
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(viii) Any unpaid award for any taking by condemnation or any
damage to the Land or Improvements by reason of a change
of grade of any street or highway;

21.

(ix)

All site plans, architectural renderings, plans and
specifications, engineering plans, as-built drawings, floor
plans, and other similar plans or diagrams, if any, which
relate to the Real Property (hereinafter defined); and

(x)

Seller’s interest in all licenses, permits and warranties
which relate to the Real Property and which may be
assigned by Seller to Purchaser.

The Purcahse Agreement provides that Brothers may maintain their residence on

the 173 Premises for a minimum of one year following the Closing.
22.

The Purchase Agreement requires CBI to obtain an order authorizing the Sale by

no later than April 5, 2012. The Purchase Agreement contains an outside closing date of April
23, 2012.
F.

Retention of Broker
23.

CBI is in the process of retaining a qualified broker who will appropriately market

and advertise the sale of the Premises in order to exercise the Debtor’s duty to obtain the highest
and best offer for the Premises.
G.

Proposed Sale Procedures
24.

CBI desires to receive the greatest value for the Premises. Although CBI believes

the terms of the Purchase Agreement are fair and reasonable and reflect the highest and best
value for the Premises as of the date of this Motion, it nevertheless desires to place the Purchase
Agreement to the test of the broader public marketplace in the hope that higher and better offers
are generated for the Premises. Accordingly, the Sale Procedures (as summarized below) were
developed consistent with CBI’s objective of promoting active bidding that will result in the
highest and best offer the marketplace can sustain for the Premises while affording appropriate
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protection to Iona Prep. Moreover, the Sale Procedures reflect CBI’s objective of conducting the
Auction in a controlled, but fair and open, fashion that promotes interest in the Premises by
financially-capable, motivated bidders who are likely to close a transaction, while
simultaneously discouraging non-serious offers and offers from persons CBI does not believe are
sufficiently capable or likely to actually consummate a transaction.
25.

The following paragraphs in this section summarize key provisions of the Sale

Procedures, but are qualified in their entirety by reference to the actual Sale Procedures attached
hereto as Exhibit “A”:
Determination of “Qualified Bidder” Status. Any potential bidder who
wishes to submit a bid with respect to the Premises must demonstrate to
the satisfaction of the Seller that such potential bidder is a “Qualified
Bidder”. A Qualified Bidder is a potential bidder, other than Iona Prep,
who delivers to the Seller a written and binding offer on or before the Bid
Deadline (as defined below) that:
(i)

is a bid for the Premises in their entirety for a cash price
equal to or greater than $8,675,000;

(ii)

states that the bidder is prepared to enter into a legally
binding purchase and sale agreement for the acquisition of
the Premises on terms and conditions no less favorable to
the Seller than the terms and conditions contained in the
Purchase Agreement;

(iii)

is accompanied by a clean and duly executed purchase
agreement (the “Modified Sale Agreement”) and a marked
Modified Sale Agreement reflecting the variations from the
Sale Agreement;

(iv)

states that the bidder’s offer is irrevocable until the closing
of the purchase of the Premises if such bidder is the
Successful Bidder;

(v)

does not request or entitle the bidder to any transaction or
break-up fee, expense reimbursement or similar type of
payment;
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(vi)

fully discloses the identity of each entity that will be
bidding for the Premises or otherwise participating in
connection with such bid;

(vii)

is accompanied by a cash deposit or cashier’s check in the
amount of $867,500 (the “Good Faith Deposit”), which
Tarter Krinsky & Drogin LLP will hold in a segregated
account containing only deposits received from Qualified
Bidders;

(viii) states that the bidder is financially capable of
consummating the transaction contemplated by the
Modified Sale Agreement;
(ix)

contains such financial and other information that will
allow the Seller and the Creditors’ Committee (to the
exclusion of all other parties) to make a reasonable
determination as to the bidder’s financial and other
capabilities to consummate the transaction contemplated by
the Modified Sale Agreement;

(x)

does not contain any due diligence contingencies of any
kind;

(xi)

contains evidence that the bidder has received debt and/or
equity funding commitments or has financial resources
readily available sufficient in the aggregate to finance the
purchase of the Premises, which evidence is satisfactory to
the Seller and the Creditors’ Committee in their reasonable
discretion;

(xii)

includes evidence of authorization and approval from the
bidder’s board of directors (or comparable governing body)
with respect to the submission, execution, delivery, and
closing of the Modified Sale Agreement; and

(xiii) contains other information reasonably requested by CBI.
A competing bid meeting the above requirements shall constitute a “Qualified
Bid”. The Seller shall make a determination regarding whether a bid is a
Qualified Bid and shall notify bidders whether their bids have been determined to
be qualified by no later than March 30, 2012, at 4:00 p.m. (ET).
Notwithstanding anything in the Sale Procedures to the contrary, the Purchase
Agreement is deemed a Qualified Bid and Iona Prep is a Qualified Bidder.
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Bid Deadline. All Qualified Bids must be submitted by no later than March 28,
2012, at Noon (ET) (the “Bid Deadline”).
Auction. In the event that the Seller receives by the Bid Deadline one or more
bids that they deem in their discretion to constitute Qualified Bids (other than by
Iona Prep), the Seller shall conduct an auction with respect to the Premises (the
“Auction”). The Auction shall take place on April 3, 2012, at 10:00 a.m. (ET) at
the offices of Tarter Krinsky & Drogin LLP, 1350 Broadway, New York, New
York 10018. The Auction shall be governed by the following procedures:
(i)

Only representatives of the Seller, the Committee, Iona Prep, and
Qualified Bidders may participate at the Auction;

(ii)

Only Iona Prep and other Qualified Bidders shall be entitled to
make any subsequent bids at the Auction;

(iii)

Iona Prep and each Qualified Bidder shall be required to confirm
that it has not engaged in any collusion with respect to the bidding
or the sale;

(iv)

Bidding shall commence at the amount of the highest and best
Qualified Bid submitted by the Qualified Bidders by the Bid
Deadline;

(v)

Iona Prep and other Qualified Bidders shall participate in person at
the Auction (or through a method designated by Seller), through a
duly authorized representative with authority to bind the entity;

(vi)

The Auction will be conducted so that Iona Prep and each
Qualified Bidder will be informed of the previous bid;

(vii)

Qualified Bidders may submit successive bids in increments of at
least $50,000;

(viii) The Auction shall continue until there is only one offer that the
Seller determines, subject to Bankruptcy Court approval, is the
highest and best offer submitted at the Auction from among the
Qualified Bidders and Iona Prep (the “Successful Bid”). The
bidder submitting such Successful Bid shall become the
“Successful Bidder,” and shall have such rights and responsibilities
set forth in the Sale Agreement or the Modified Purchase
Agreement, as applicable;
(ix)

At the end of the Auction, the Seller shall also announce the next
highest and otherwise best offer after the Successful Bid (the “Next
Highest Bid,” and the Qualified Bidder that submitted such bid, the
“Next Highest Bidder”);
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(x)

All Qualified Bidders at the Auction shall be deemed to have
consented to the core jurisdiction of the Bankruptcy Court and
waived any right to a jury trial in connection with any disputes
relating to the Auction, these sale procedures, and the construction
and enforcement of the Qualified Bidders’ Modified Purchase
Agreement(s), as applicable; and

(xi)

CBI will arrange for the actual bidding at the Auction to be
transcribed.

Break-Up Fee and Expense Reimbursement. Subject to Bankruptcy Court
approval and certain conditions, Iona Prep shall be entitled to payment of a breakup fee and reimbursement for expenses incurred in connection with the
transaction contemplated in the Purchase Agreement in an aggregate amount not
to exceed $150,000.
Sale Hearing. The Successful Bid (or Iona Prep if no Qualified Bid is received)
will be subject to approval by the Bankruptcy Court. The hearing to approve the
sale of the Premises to the Successful Bidder (the “Sale Hearing”) will take place
on April 4, 2012, at 10:00 a.m. (ET), or at such time thereafter as counsel may be
heard, in the Bankruptcy Court. The Sale Hearing may be adjourned with the
consent of the Successful Bidder from time to time on notice to creditors and
other parties in interest, or without further notice other than by announcement of
the adjournment in open court on the date scheduled for the Sale Hearing.
Closing. The closing to the Successful Bidder shall take place at the offices of
counsel to the Seller, Tarter Krinsky & Drogin LLP, 1350 Broadway, New York,
New York 10018 by no later than April 23, 2012. In the event that, for any
reason, the Successful Bidder fails to close the sale transaction contemplated by
its Successful Bid, then, without notice to any other party or further court order,
the Seller shall be authorized to close with the Next Highest Bidder.
RELIEF REQUESTED
26.

By this Motion, CBI requests entry of the Procedures Order as contemplated by

General Order M-383 (i) approving the Sale Procedures, (ii) approving the Bidding Protections,
and (iii) scheduling an Auction and Sale Hearing with respect to the Sale in the event a Qualified
Bid from an entity other than Iona Prep is timely received. In addition, provided that the Court
enters the Procedures Order, the CBI further requests entry of the Sale Order, upon completion
of the Sale Hearing (i) authorizing and approving the Sale to Iona Prep or any other Successful
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Bidder, as the case may be, free and clear of all liens, claims, encumbrances and interests, and
(ii) approving the Purchase Agreement.
BASES FOR REQUESTED RELIEF
A.

The Sale Procedures Including the
Break-Up Fee Should be Approved
27.

To compensate Iona Prep for serving as a “stalking horse” whose bid will be

subject to higher or better offers, CBI seeks authority to provide Iona Prep with the Bidding
Protections in the event that it is not the Successful Bidder. CBI and Iona Prep believe (i) that
the Bidding Protections are reasonable, given the benefits to the estate of having a definitive
agreement and the risk to Iona Prep that a third-party offer ultimately may be accepted, and (ii)
that the Bidding Protections are necessary to preserve and enhance the value of CBI’s estate.
28.

Bidding incentives encourage a potential purchaser to invest the requisite time,

money and effort to negotiate with a debtor and perform the necessary due diligence attendant to
the acquisition of a debtor’s assets, despite the inherent risks and uncertainties of the chapter 11
process. Historically, bankruptcy courts have approved bidding incentives similar to the Bidding
Protections under the “business judgment rule,” which proscribes judicial second-guessing of the
actions of an entity’s board taken in good faith and in the exercise of honest judgment. See In re
Marrose Corp., Case Nos. 89-B-12171 (CB) to 89-B-12179 (CB), 1992 WL 33848, at *5 (Bankr.
S.D.N.Y. Feb. 15, 1992) (“agreements to provide breakup fees or reimbursement of fees and
expenses are meant to compensate the potential acquirer who serves as a catalyst or ‘stalking
horse’ which attracts more favorable offers”); In re 995 Fifth Ave. Assocs., L.P., 96 B.R. 24, 28
(Bankr. S.D.N.Y. 1989) (bidding incentives may “be legitimately necessary to convince a ‘white
knight’ to enter the bidding by providing some form of compensation for the risks it is
undertaking”) (citation omitted); see also Official Comm. of Subordinated Bondholders v.
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Integrated Res., Inc. (In re Integrated Res., Inc.), 147 B.R. 650, 657-58 (S.D.N.Y. 1992)
(establishing three basic factors for determining whether to permit breakup fees in bankruptcy:
whether “the relationship of the parties who negotiated the break-up fee [is] tainted by selfdealing or manipulation,” whether “fee hamper[s], rather than encourage[s], bidding” and
whether “the amount of the fee [is] unreasonable relative to purchase price”), appeal dismissed, 3
F.3d 49 (2d Cir. 1993).
29.

Under the “business judgment rule,” the Bidding Protections contemplated by the

Purchase Agreement are appropriate. The Purchase Agreement and the Bidding Protections are
the product of extensive good faith, arms’-length negotiations between CBI and Iona Prep. The
Bidding Protections are fair and reasonable in amount, particularly in view of Iona Prep’s efforts
to date, and the risk to Iona Prep of being used as a “stalking horse.”
30.

In addition, the amount of the proposed Break-Up Fee, which is approximately

1.7% of the Purchase Price, is within the range of break-up fees typically approved by
bankruptcy courts. See, e.g., In re The Singer Co. N.V., Case No. 99-10578 (Bankr. S.D.N.Y.
July 26, 2000) (approving break-up fee of 3.0% of purchase price); see also The IT Group, Inc.,
Case No. 02-10118 (MFW) (Bankr. D. Del. Feb. 12, 2002) (approving break-up fee of 3.0% of
transaction value); In re Polaroid Corp., Case No. 01-10864 (PJW) (Bankr. D. Del. Nov. 19,
2001) (approving break-up fee of 3.0% of proposed purchase price).
31.

Further, Iona Prep’s offer provides a minimum bid on which other bidders can

rely, thereby increasing the likelihood of a higher and better offer for the Premises. Additionally,
the mere existence of the Bidding Protections permits the Debtor to insist that competing bids for
the Premises be materially higher or otherwise better than the Purchase Agreement – a clear
benefit to CBI’s estate.
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In sum, CBI’s ability to offer the Bidding Protections enables it to ensure the sale

of the Premises to a contractually-committed bidder at a price it believes to be fair while, at the
same time, providing it with the potential of even greater benefit to the estate. Thus, the Bidding
Protections should be approved.
B.

The Sale is Within the Debtor’s Sound Business Judgment
33.

Bankruptcy Code § 363(b)(1) provides: “[t]he trustee, after notice and a hearing,

may use, sell, or lease, other than in the ordinary course of business, property of the estate.” 11
U.S.C. § 363(b)(1). Section 105(a) of the Bankruptcy Code provides in relevant part: “[t]he
Court may issue any order, process, or judgment that is necessary or appropriate to carry out the
provisions of this title.” 11 U.S.C. § 105(a).
34.

A debtor should be authorized to sell assets out of the ordinary course of business

pursuant to Bankruptcy Code § 363 and prior to obtaining a confirmed plan or reorganization if it
demonstrates a sound business purpose for doing so. See Comm. of Equity Sec. Holders v.
Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1070 (2d Cir. 1983); see also Titusville
Country Club v. Pennbank (In re Titusville Country Club), 128 B.R. 396, 399 (Bankr. W.D. Pa.
1991) (stating that “sound business purpose test” is appropriate); In re Del. & Hudson Ry. Co.,
124 B.R. 169, 177 (D. Del. 1991) (sale of substantially all of debtor’s assets outside of
reorganization plan is appropriate when sound business reason justifies such sale).
35.

Courts have applied four factors in determining whether a sound business

justification exists: (i) whether a sound business reason exists for the proposed transaction; (ii)
whether fair and reasonable consideration is provided; (iii) whether the transaction has been
proposed and negotiated in good faith; and (iv) whether adequate and reasonable notice is
provided. See Lionel, 722 F.2d at 1071 (setting forth “sound business” purpose test); see also
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Del. & Hudson Ry., 124 B.R. at 175 (adopting Lionel factors in determining whether sound
business purpose exists for sale outside ordinary course of business); cf. In re Abbotts Dairies of
Pa., Inc., 788 F.2d 143, 147-49 (3d Cir. 1986) (implicitly adopting articulated business
justification test of Lionel and adding “good faith” requirement).
36.

Here, each of the four factors have been satisfied. First, there is more than

adequate business justification to sell the Premises to Iona Prep and to enter into the Purchase
Agreement. As noted above, the 173 Premises is currently being operated as a school for Iona
Grammar and it is CBI’s understanding that Iona Prep will permit Iona Grammar to continue to
operate its school on the Premises. This is particularly important as parents of the students need
to be assured that Iona Grammar would be able to continue despite CBI’s Chapter 11 filing. This
ensures that the Premises will continue to be used for Christian educational purposes – which is
critical to CBI. Additionally, the Purchase Agreement Provides that Brothers may maintain their
residence at the 173 Premises for a minimum of one year following closing of the sale.
Moreover, as noted above, CBI has permitted Iona Grammar use of the 173 Premises rent free
for the past 45 years or so and selling the Premises permits CBI to monetize an otherwise nonperforming asset. Finally, although CBI has other assets, CBI’s current cash flow is somewhat
challenged due to the fact that many of its Brothers are aged and the difficult economic
environment has negatively impacted fundraising. The proceeds of this sale will contribute to
CBI’s ability to fund a plan of reorganization to resolve all sexual abuse claims.
37.

With respect to the second factor, Iona Prep has offered substantial value for the

Premises and is prepared to consummate the transaction upon Bankruptcy Court approval and
the other terms and conditions of the Purchase Agreement. As set forth above, the Purchase
Agreement requires Iona Prep to pay a minimum of $8,500,000 ($5 million in cash and a $3.5

{Client/001718/BANK376/00451429.DOC;4 }

16

11-22820-rdd

Doc 233

Filed 01/30/12 Entered 01/30/12 15:45:17
Pg 17 of 23

Main Document

million twenty-five year note bearing an annual interest rate of 5% per annum) for the Premises.
CBI respectfully submits that such consideration is both fair and reasonable.6 Furthermore, to
dispel any doubt, the sale of the Premises to Iona Prep is subject to competing bids, thereby
enhancing CBI’s ability to receive the highest and best value for the Premises. Consequently,
the fairness and reasonableness of the consideration to be received by CBI will ultimately be
demonstrated by a “market check” through the auction process, which is the best means for
establishing whether a fair and reasonable price is being paid.

Finally, the Sale will not

constitute a sale of substantially all of CBI’s assets.
38.

As to the third factor, CBI and Iona Prep are proceeding in good faith. Indeed,

despite sharing some common trustees, CBI submits that Iona Prep is not an insider and the
transaction was negotiated in good faith and at arms’ length. As discussed above and more fully
below in Point E, CBI and Iona Prep took painstaking measures to ensure that the common
trustees abstained from any decision making process vis-à-vis the sale.
39.

With respect to the last factor, as described more fully below in the Notice and

Publication section, CBI will provide adequate and reasonable notice of the proposed sale of the
Premises.
40.

Under these circumstances, therefore, sound business reasons exist that justify the

sale of the Premises outside the ordinary course of business and prior to the confirmation of a
reorganization plan. Accordingly, this Court should approve the Sale.

6

The purchase price is consistent with a recent appraisal obtained by Iona Prep. The Debtor will be prepared to
proffer the appraisal at the Sale Hearing, to the extent necessary. The Creditors’ Committee has been provided a
copy of the appraisal. In order not to chill bidding, the appraisal has not been submitted in connection with this Sale
Motion.
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Iona Prep or Successful Bidder Should be Entitled
to the Protections of Bankruptcy Code § 363(m)
41.

Pursuant to § 363(m) of the Bankruptcy Code, a good faith purchaser is one who

purchases assets for value, in good faith, and without notice of adverse claims. See Licensing by
Paolo, Inc. v. Sinatra (In re Gucci), 126 F.3d 380, 390 (2d Cir. 1997); In re Mark Bell Furniture
Warehouse, Inc., 992 F.2d 7, 9 (1st Cir. 1993); In re Abbotts Dairies of Pa., Inc., 788 F.2d at
147; In re Willemain v. Kivitz, 764 F.2d 1019, 1023 (4th Cir. 1985).
42.

The Purchase Agreement is the product of extensive arms’-length negotiations

between CBI and Iona Prep. These negotiations have involved substantial time and energy by
the parties and their professionals, and the Purchase Agreement reflects give-and-take and
compromises by both sides.

Additionally, the Sale Procedures ensure that a prospective

purchaser will not be able to exert any undue influence over CBI. Under the circumstances, this
Court should therefore find that (i) the sale of the Premises is the result of good faith arms’length negotiations and (ii) Iona Prep or the Successful Bidder is entitled to all of the protections
of Bankruptcy Code § 363(m).
D.

The Sale Satisfies the Requirements of Bankruptcy Code § 363(f) for
a Sale Free and Clear of Liens, Claims, Encumbrances and Interests
43.

While CBI believes that the Premises are unencumbered, out of an abundance of

caution, it is seeking a § 363(f) finding.

Under Bankruptcy Code § 363(f), a debtor-in-

possession may sell property free and clear of any interest in such property of an entity other
than the estate only if, among other things:
(1)
(2)
(3)

applicable nonbankruptcy law permits sale of such property free
and clear of such interest;
such entity consents;
such interest is a lien and the price at which such property is to be
sold is greater than the aggregate value of all liens on such
property;
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such interest is in bona fide dispute; or
such entity could be compelled, in a legal or equitable proceeding,
to accept a money satisfaction of such interest.

11. U.S.C. § 363(f). Because Bankruptcy Code § 363(f) is drafted in the disjunctive, satisfaction
of anyone of its five requirements will suffice to approve the sale of the Premises “free and
clear” of liens, claims, encumbrances and interests (collectively, the “Encumbrances”). See 11
U.S.C. § 363(f); Mich. Employment Sec. Comm’n v. Wolverine Radio Co. (In re Wolverine
Radio Co.), 930 F.2d 1132, 1147 n.24 (6th Cir. 1991) (recognizing that Bankruptcy Code §
363(f) is written in disjunctive, and holding that court may approve sale “free and clear”
provided that at least one subsection of § 363(f) is met), cert. dismissed, 503 U.S. 978 (1992);
Citicom Homeowners Servs., Inc. v. Elliot (In re Elliot), 94 B.R. 343, 345 (E.D. Pa. 1988)
(same).
44.

To the extent that any liens exist on the Premises, CBI is confident that it will

obtain any necessary consent on or before the Sale Hearing, thereby satisfying Bankruptcy Code
§ 363(f)(2).7 Additionally, CBI is confident that the proceeds from the sale of the Premises will
exceed the value of any lien on the Premises, thereby satisfying Bankruptcy Code § 363(f)(3).
E.

Extraordinary Provisions
45.

While CBI does not believe that Iona Prep is an insider, out of an abundance of

caution, and as required pursuant to the amended Guidelines for the Conduct of Asset Sales, CBI

7

The Debtor does not believe any liens exist against the Premises and all net sale proceeds will be made available to
the Debtor’s bankruptcy estate.
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makes the following disclosures “to ensure the fairness of the sale process and the proposed
transaction.” Amended Guidelines at ID1.8
46.

As discussed supra, prior to the Petition Date, Iona Prep approached CBI to

express its interest in purchasing the Premises. Iona Prep’s decision was first approved by its
board of directors which consists entirely of lay persons. After approval by the lay-person board
of directors, that decision was then presented to Iona Prep’s board of trustees for final approval.
The decision to purchase the Premises was ultimately approved by the following trustees:
Brothers Tom Murphy, Daniel Casey, and Raymond Vercruysse.
47.

Because Brothers Daniel Casey, and Raymond Vercruysse serve as trustees of

CBI, such Brothers abstained from CBI’s decision making process vis-à-vis the sale of the
Premises.
48.

Additionally, in order to ensure that the transaction contemplated in the Purchase

Agreement is fair, CBI is placing the Purchase Agreement to the test of the broader public
marketplace in the hope that higher and better offers are generated for the Premises.

As

discussed above, the Sale Procedures were developed consistent with CBI’s objective of
promoting active bidding that will result in the highest and best offer the marketplace can sustain
for the Premises while affording appropriate protection to Iona Prep.

Moreover, the Sale

Procedures reflect CBI’s objective of conducting the Auction in a controlled, but fair and open,
fashion that promotes interest in the Premises by financially-capable, motivated bidders who are

8

Even if this Court deems the transaction contemplated in the Purchase Agreement to be an “insider” transaction,
that fact alone does not make such transaction per se invalid. Rather, such transaction would be subject to higher
scrutiny by this Court. See In re Medical Software Solutions, 286 B.R. 431, 445 (Bankr. D. Utah 2002) (noting that
“[i]t is not bad faith per se for an insider to purchase property from an estate, even where the insider has a fiduciary
duty to the estate”) (internal citation omitted); In re Drexel Burnham Lambert Group, Inc., 134 B.R. 493, 498
(Bankr. S.D.N.Y. 1991) (noting that insider agreements are subject to closer scrutiny). The Debtor submits that
because of the measures taken to ensure the propriety of the transaction, such sale is proper and should be approved.
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likely to close a transaction, while simultaneously discouraging non-serious offers and offers
from persons CBI does not believe are sufficiently capable or likely to actually consummate a
transaction.
49.

Moreover, CBI is in the process of retaining a qualified broker who will

appropriately market and advertise the sale of the Premises.
NO PRIOR REQUEST
50.

No previous request for the relief sought herein has been made to this or any other

Court.
NOTICE AND PUBLICATION
51.

CBI proposes to serve a copy of the Motion and all exhibits by hand delivery or

overnight delivery upon (i) the Office of the United States Trustee for the Southern District of
New York; (ii) counsel for the Committee; (iii) counsel to Iona Prep; and (iv) all other parties
that have filed a notice of appearance and demand for service of papers in this bankruptcy case
under Bankruptcy Rule 2002 (the “Bidding Procedures Notice Parties”).
52.

Provided the Court enters the proposed Procedures Order, CBI requests that

pursuant to the Procedures Order, no later than three (3) business days after entry of the
Procedures Order, CBI (or its agents) shall serve a copy of the Procedures Order (including the
Notice of Auction and Sale Hearing substantially in the form attached as Exhibit “C” hereto)
upon the following by first-class mail: (i) the Office of the United States Trustee for the Southern
District of New York; (ii) counsel for Iona Prep; (iii) counsel to the Committee; (iv) all other
entities (or counsel therefor) known to have asserted any liens, claims or encumbrances in or
upon the Premises; (v) all federal, state and local regulatory or taxing authorities or recording
offices that are reasonably known by CBI to have an interest in the relief requested by the
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Motion; (vi) all parties known by CBI to have expressed a bona fide interest in acquiring the
Premises; (vii) the Internal Revenue Service; (viii) the United States Attorney’s office; and (ix)
all entities who have filed a notice of appearance and request for service of papers in the
Debtors’ cases (collectively, the “Auction and Sale Notice Parties”).
53.

Additionally, no later than five (5) business days after entry of the Procedures

Order by the Bankruptcy Court, CBI (or its agents) shall cause the Notice of Auction and Sale
Hearing substantially in the form attached as Exhibit “C” hereto to be served upon all other
known creditors of the Debtors.
54.

No later than five (5) business days after entry of the Procedures Order by the

Bankruptcy Court, CBI (or its agents) shall arrange to place an advertisement in Real Estate
Weekly (the “Advertisement”) advertising the Sale of the Premises and advising interested parties
of the Bid Deadline, date of Auction and how such parties could receive additional information.
The Advertisement shall contain the salient terms set forth in the Notice of Auction and be
published by no later than February 24, 2012.
55.

CBI believes that the foregoing notice procedures to the Bidding Procedures

Notice Parties, the Auction and Sale Notice Parties and other parties in interest is sufficient to
provide effective notice of the Sale Procedures, the Auction and the Sale to potentially interested
parties in a manner designed to maximize the chance of obtaining the broadest possible
participation while minimizing the costs to the estates. Accordingly, CBI requests that the Court
find that notice in this manner is sufficient and that no further notice of the Auction or the Sale
Procedures is required.
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CONCLUSION
WHEREFORE, CBI respectfully requests that this Court enter the Procedures Order
(attached hereto as Exhibit “B”): after a hearing on shortened notice (a) approving the Sale
Procedures; (b) approving the Bidding Protections, including the Break-Up Fee; (c) scheduling
an Auction and Sale Hearing; and (d) approving the Notice of Auction and Sale Hearing. In
addition, CBI respectfully requests that this Court at the Sale Hearing enter an order (a proposed
draft form of which is attached hereto as Exhibit “D”): (a) authorizing the CBI to sell the
Premises free and clear of all liens, claims, encumbrances and interests, and (b) approving the
Purchase Agreement. CBI further requests that this Court grant such other and further relief as is
just and proper.
Dated: New York, New York
January 30, 2012
TARTER KRINSKY & DROGIN LLP
Attorneys for The Christian Brothers’ Institute, et al.
Debtors and Debtors-in-Possession
By:
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SALE PROCEDURES
The following sale procedures (the “Sale Procedures”), which were approved by order (the “Sale
Procedures Order”) of the United States Bankruptcy Court for the Southern District of New York
(the “Bankruptcy Court”) dated February ___, 2012, shall govern the sale / auction process for
the Premises, as such term is defined in that certain Agreement of Purchase and Sale (the
“Purchase Agreement”) between The Christian Brothers’ Institute (the “Seller”) and Iona
Preparatory School (the “Purchaser”) dated as of January 20, 2012. The Seller will seek entry of
an order from the Bankruptcy Court authorizing and approving the sale of the Premises1 free and
clear of liens, claims, encumbrances, and interests, to the Purchaser or such other Successful
Bidder (as defined below) as may be made at the Auction (as defined below).
1.
Approvals. The proposed sale shall in all respects be subject to approval by the
Bankruptcy Court and in compliance with (i) the applicable provisions of the Bankruptcy Code,
(ii) the Bankruptcy Rules, (iii) other applicable rules and law, and (iv) the terms of the Purchase
Agreement.
2.
Assets to be Sold. The assets to be sold shall consist of the Premises and such
sale shall be free and clear of liens, claims, encumbrances and interests as provided in the
Purchase Agreement.
3.
Sale As Is, Where Is. The Premises shall be sold as is, where is, without any
representation or warranty of any type whatsoever, other than as may be contained in the
Purchase Agreement.
4.
Qualification of Bidders. Any potential bidder who wishes to submit a bid with
respect to the Premises must demonstrate to the satisfaction of the Seller that such potential
bidder is a “Qualified Bidder.” A Qualified Bidder is a potential bidder, other than the
Purchaser, who delivers to the Seller a written and binding offer on or before the Bid Deadline
(as defined below) that:
(i)

is a bid for the Premises in their entirety for a price equal to or
greater than $8,675,000;

(ii)

states that the bidder is prepared to enter into a legally binding
purchase and sale agreement for the acquisition of the Premises on
terms and conditions no less favorable to the Seller than the terms
and conditions contained in the Purchase Agreement (as
determined by the Seller in its reasonable business judgment);

(iii)

is accompanied by a clean and duly executed purchase agreement
(the “Modified Purchase Agreement”) and a marked Modified
Purchase Agreement reflecting the variations from the Purchase
Agreement;

1

Capitalized terms not otherwise defined herein shall have the meaning ascribed to such term in the Purchase
Agreement.
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(iv)

states that the bidder’s offer is irrevocable until the closing of the
purchase of the Premises if such bidder is the Successful Bidder;

(v)

does not request or entitle the bidder to any transaction or break-up
fee, expense reimbursement or similar type of payment;

(vi)

fully discloses the identity of each entity that will be bidding for
the Premises or otherwise participating in connection with such
bid;

(vii)

is accompanied by a cash deposit or cashier’s check in the amount
of $867,500 (the “Good Faith Deposit”), which Tarter Krinsky &
Drogin LLP will hold in a segregated account containing only
deposits received from Qualified Bidders;

(viii) states that the bidder is financially capable of consummating the
transaction contemplated by the Modified Purchase Agreement;
(ix)

contains such financial and other information that will allow the
Seller and the Creditors’ Committee (to the exclusion of all other
parties) to make a reasonable determination as to the bidder’s
financial and other capabilities to consummate the transaction
contemplated by the Modified Purchase Agreement;

(x)

does not contain any due diligence contingencies of any kind;

(xi)

contains evidence that the bidder has received debt and/or equity
funding commitments or has financial resources readily available
sufficient in the aggregate to finance the purchase of the Premises,
which evidence is satisfactory to the Seller and the Creditors’
Committee in their reasonable discretion;

(xii)

includes evidence of authorization and approval from the bidder’s
board of directors (or comparable governing body) with respect to
the submission, execution, delivery, and closing of the Modified
Purchase Agreement; and

(xiii) contains other information reasonably requested by the Seller.
A competing bid meeting the above requirements shall constitute a “Qualified Bid”. The Seller
shall make a determination regarding whether a bid is a Qualified Bid and shall notify bidders
whether their bids have been determined to be qualified by no later than March 30, 2012, at 4:00
p.m. (ET).
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Notwithstanding anything herein to the contrary, the Purchase Agreement is hereby deemed a
Qualified Bid, and the Purchaser is deemed a Qualified Bidder.
5.
Bid Deadline. All Qualified Bids must be submitted by no later than March
28, 2012, at Noon (ET) (the “Bid Deadline”). Prior to the Bid Deadline, Qualified Bidders
shall deliver written copies of their bids to: (a) counsel to the Seller, Tarter Krinsky & Drogin
LLP, 1350 Broadway, 11th Floor, New York, New York 10018, Attn: Scott S. Markowitz, Esq.;
and (b) counsel to the Official Committee of Unsecured Creditors (the “Committee”), Pachulski
Stang Ziehl & Jones, 10100 Santa Monica Boulevard, 13th Floor, Los Angeles, California 90067,
Attn: James I. Stang, Esq.
6.
Auction. In the event that the Seller receives by the Bid Deadline one or more
bids that they deem in their discretion to constitute Qualified Bids (other than by the Purchaser),
the Seller shall conduct an auction with respect to the Premises (the “Auction”). The Auction
shall take place on April 3, 2012, at 10:00 a.m. (ET) (the “Auction Time”) at the offices of
Tarter Krinsky & Drogin LLP, 1350 Broadway, 11th Floor, New York, New York 10018, or such
other place and time as the Seller shall notify all Qualified Bidders, the Committee, the
Purchaser, and other invitees via e-mail or facsimile not later than one (1) business day before
the Auction Time (or re-scheduled Auction Time, as applicable). If, however, no such other
Qualified Bid is received by the Bid Deadline, then the Auction will not be held, and Seller shall
so notify Purchaser no later than one (1) business day after the Bid Deadline. The Auction shall
be governed by the following procedures:
(i)

Only representatives of the Seller, the Committee, the Purchaser,
and Qualified Bidders may participate at the Auction;

(ii)

Only the Purchaser and other Qualified Bidders shall be entitled to
make any subsequent bids at the Auction;

(iii)

Purchaser and each Qualified Bidder shall be required to confirm
that it has not engaged in any collusion with respect to the bidding
or the sale;

(iv)

Bidding shall commence at the amount of the highest and best
Qualified Bid submitted by the Qualified Bidders by the Bid
Deadline;

(v)

The Purchaser and other Qualified Bidders shall participate in
person at the Auction (or through a method designated by Seller),
through a duly authorized representative with authority to bind the
entity;

(vi)

The Auction will be conducted so that Purchaser and each
Qualified Bidder will be informed of the previous bid;
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Qualified Bidders may submit successive bids in increments of at
least $50,000;

(viii) The Auction shall continue until there is only one offer that the
Seller determines, subject to Bankruptcy Court approval, is the
highest and best offer submitted at the Auction from among the
Qualified Bidders and the Purchaser (the “Successful Bid”). The
bidder submitting such Successful Bid shall become the
“Successful Bidder,” and shall have such rights and responsibilities
set forth in the Purchase Agreement or the Modified Purchase
Agreement, as applicable;
(ix)

At the end of the Auction, the Seller shall also announce the next
highest and otherwise best offer after the Successful Bid (the “Next
Highest Bid,” and the Qualified Bidder that submitted such bid, the
“Next Highest Bidder”);

(x)

All Qualified Bidders at the Auction shall be deemed to have
consented to the core jurisdiction of the Bankruptcy Court and
waived any right to a jury trial in connection with any disputes
relating to the Auction, these sale procedures, and the construction
and enforcement of the Qualified Bidders’ Modified Purchase
Agreement(s), as applicable; and

(xi)

The Seller will arrange for the actual bidding at the Auction to be
transcribed.

7.
Break-Up Fee and Expense Reimbursement. Subject to Bankruptcy Court
approval, Purchaser shall be entitled to payment of a break-up fee and reimbursement for
expenses incurred in connection with the transaction contemplated in the Purchase Agreement in
an aggregate amount up to $150,000 which shall be payable to Purchaser only if:
(i)

Seller does not proceed with the sale of the Premises to Purchaser
as a result of receiving a Higher and Better Offer, and the closing
of such Higher and Better Offer is consummated; and

(ii)

Purchaser is not in breach of its obligations under the Purchase
Agreement which breach or default has not been waived in writing
by Seller and the parties have not otherwise terminated the
Purchase Agreement upon mutual written consent.

8.
Sale Hearing. The Successful Bid (or the Purchaser if no other Qualified Bid is
received by the Bid Deadline) will be subject to approval by the Bankruptcy Court. Please be
advised that the hearing to approve the sale of the Premises to the Successful Bidder (the “Sale
Hearing”) will take place on April 4, 2012, at 10:00 a.m. (ET), or at such time thereafter as
counsel may be heard, in the Bankruptcy Court. The Sale Hearing may be adjourned with the
consent of the Successful Bidder from time to time on notice to creditors and other parties in
{Client/001718/BANK376/00451741.DOC;1 }
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interest, or without further notice other than by announcement of the adjournment in open court
on the date scheduled for the Sale Hearing.
9.
Acceptance of the Successful Bid. The Seller shall have accepted a Qualified Bid
only when (a) the Bankruptcy Court has approved the Successful Bid and an order approving
such bid has been docketed and (b) definitive documentation has been executed in respect
thereof.
10.
Closing. The closing to the Successful Bidder shall take place at the offices of
counsel to the Seller, Tarter Krinsky & Drogin LLP, 1350 Broadway, New York, New York
10018 by no later than April 23, 2012. Except as otherwise provided in the Purchase
Agreement, in the case that Purchaser is the Successful Bidder, in the event that, for any reason,
the Successful Bidder fails to close the sale transaction contemplated by its Successful Bid, then,
without notice to any other party or further court order, the Seller shall be authorized to close
with the Next Highest Bidder.
11.
Return of Good Faith Deposit. Good Faith Deposits submitted by Qualified
Bidders (other than the Successful Bidder and the Next Highest Bidder) that have not been
forfeited shall be returned within two (2) business days of the entry of the order approving the
sale of the Premises. The Good Faith Deposit of the Successful Bidder shall be held until the
closing of the Sale and applied in accordance with the Purchase Agreement or the Modified
Purchase Agreement, as applicable. Within two (2) business days of the entry of the order
approving the sale of the Premises, the Good Faith Deposit of the Next Highest Bidder shall be
returned to such Next Highest Bidder. In the event the Successful Bidder fails to close pursuant
to the Purchase Agreement or the Modified Purchase Agreement, as applicable, the Next Highest
Bidder shall be granted two (2) business days after receiving notice from the Seller that the
Successful Bidder defaulted to deliver the Good Faith Deposit to Seller’s counsel or such Next
Highest Bidder shall lose its status as Next Highest Bidder and not be entitled to close the Sale.
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
------------------------------------------------------------------- x
In re:
:
:
THE CHRISTIAN BROTHERS’ INSTITUTE, et al. :
:
Debtors.
:
------------------------------------------------------------------- x

Exhibit B -

Chapter 11
Case No.: 11-22820 (RDD)
(Jointly Administered)

ORDER PURSUANT TO 11 U.S.C. § 105(a) AND 363 AND RULE
6004 OF THE FEDERAL RULES OF BANKRUPTCY PROCEDURE (I)
APPROVING SALE PROCEDURES IN CONNECTION WITH THE
SALE OF CERTAIN REAL ESTATE, (II) APPROVING CERTAIN
BIDDING PROTECTIONS, (III) SCHEDULING AN AUCTION AND A SALE
HEARING, AND (IV) APPROVING THE FORM OF NOTICE OF SUCH SALE
Upon the motion dated January 30, 2012 (the “Motion”)1 of The Christian Brothers’
Institute (“CBI” or the “Debtor”), for, among other things, the entry of an order pursuant to 11
U.S.C. § 105(a) and 363 and Rule 6004 of the Federal Rules of Bankruptcy Procedure (the
“Bankruptcy Rules”) (a) approving sale procedures in connection with the sale of certain real
estate, (b) approving certain bidding protections, (c) scheduling an auction and a sale hearing,
and (d) approving the form of notice of such sale procedures and bidding protections, the auction
and the sale; and the Bankruptcy Court having reviewed the Motion and having heard the
statements of counsel in support of the relief requested therein before the Bankruptcy Court; and
the Bankruptcy Court having determined that the relief requested in the Motion is in the best
interest of the Debtor, its estate, creditors and other parties in interest; and upon the record
herein; and after due deliberation thereon; and good and sufficient cause appearing therefor, it is
hereby

1

Capitalized term not otherwise defined herein shall have the meaning ascribed to it in the Motion.

{Client/001718/BANK376/00451743.DOC;1 }

11-22820-rdd

Doc 233-2 Filed 01/30/12 Entered 01/30/12 15:45:17
Order Approving Sale Procedures Pg 3 of 7

Exhibit B -

FOUND AND DETERMINED THAT:
A.

The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157(a) and

1334 and the Standing Order of Referral of Cases to Bankruptcy Court Judges of the District
Court for the Southern District of New York, dated July 10, 1984 (Ward, Acting C.J.).
B.

The statutory predicates for the relief sought in the Motion and the basis for the

approvals and authorizations herein are 11 U.S.C. §§ 105 and 363 and Rules 2002 and 6004 of
the Bankruptcy Rules.
C.

This matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (N), and

D.

Venue of this case and the Motion in this district is proper under 28 U.S.C. §§

(O).

1408 and 1409.
E.

Good and sufficient notice of the relief sought in the Motion has been given under

the circumstances, and no further notice is required, and such notice complied with all applicable
requirements of 11 U.S.C. §§ 102 and 363, Rules 2002, 6004 and 9008 of the Bankruptcy Rules
and any other applicable provision of the Bankruptcy Code, the Bankruptcy Rules, the Local
Bankruptcy Rules and any Administrative Orders. A reasonable opportunity to object or be
heard regarding the relief requested in the Motion (including, without limitation, with respect to
the proposed Sale Procedures, as defined below, and the Break-Up Fee) has been afforded to all
interested persons and entities including, but not limited to: (i) the Office of the United States
Trustee for the Southern District of New York; (ii) counsel for the Committee; (iii) counsel to
Iona Prep; and (iv) all other parties that have filed a notice of appearance and demand for service
of papers in this bankruptcy case under Bankruptcy Rule 2002 (the “Bidding Procedures Notice
Parties”).
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The Debtor’s proposed notice of the Sale Procedures (as defined below), the

Auction (if necessary) and the Sale Hearing, as set forth in the Motion, is appropriate and
reasonably calculated to provide all interested parties with timely and proper notice, and no other
or further notice is required.
G.

The sale procedures substantially in the form attached hereto as Exhibit “A” (the

“Sale Procedures”) are fair, reasonable and appropriate and are designed to maximize the
recovery for the Debtor and its estate.
H.

The Debtor has demonstrated a compelling and sound business justification for

authorizing the payment of the Break-Up Fee.
I.

The Break-Up Fee has been negotiated at arms’ length, is fair and reasonable and

approval thereof is justified in light of the substantial amount of time expended by Iona Prep and
the benefit provided to the Debtor’s estate and creditors by the Sale contemplated in the Purchase
Agreement.
J.

The entry of this Procedures Order is in the best interests of the Debtor, its estate,

its creditors and parties in interest; and it is therefore
ORDERED, ADJUDGED AND DECREED THAT:
1.

The Sale Procedures attached hereto as Exhibit “A,” and incorporated herein by

reference, are hereby approved in all respects and shall apply with respect to, and shall govern all
proceedings related to, (i) the Purchase Agreement, (ii) the Auction, and (iii) the Sale.
2.

The Break-Up Fee and payment thereof by the Debtor on the terms and conditions

contained in the Purchase Agreement are hereby approved. The Break-Up Fee shall be accorded
treatment as a superpriority administrative expense claim in the Chapter 11 case, senior to (x)
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any liens and claims of any prepetition secured lender, and (y) all other administrative claims at
any time allowed in the Debtor’s Chapter 11 case.
3.

All objections to the entry of this Procedures Order or to the relief provided herein

that have not been withdrawn, waived, resolved or settled, and all reservations of rights included
therein, are hereby denied and overruled on the merits with prejudice.
4.

The Debtor is hereby authorized to take any and all actions necessary or

appropriate to implement the Sale Procedures.
5.

The notice procedures for the Auction and Sale Hearing, as described in the

Motion, are approved in all respects, and the form of Notice of Auction and Sale Hearing, in
substantially the form attached hereto as Exhibit “B,” is hereby approved.
6.

Notwithstanding anything herein or in the Sale Procedures to the contrary, the

Purchase Agreement is hereby deemed a Qualified Bid and Iona Prep is deemed a Qualified
Bidder.
7.

If a Qualified Bid is timely received in accordance with the Sale Procedures from

an entity other than Iona Prep, the Auction shall be scheduled for April 3, 2012, at 10:00 a.m.
(ET) at the offices of Tarter Krinsky & Drogin LLP, 1350 Broadway, 11th Floor, New York,
New York 10018 unless rescheduled to a later date in accordance with the Sale Procedures.
8.

No later than three (3) business days after entry of this Procedures Order, CBI (or

its agents) shall serve a copy of the Procedures Order (including the Notice of Auction and Sale
Hearing substantially in the form attached as Exhibit “B” hereto) upon the following by firstclass mail: (i) the Office of the United States Trustee for the Southern District of New York; (ii)
counsel for Iona Prep; (iii) counsel to the Committee; and (iv) all other entities (or counsel
therefor) known to have asserted any liens, claims or encumbrances in or upon the Premises; (v)
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all federal, state and local regulatory or taxing authorities or recording offices that are reasonably
known by CBI to have an interest in the relief requested by the Motion; (vi) all parties known by
CBI to have expressed a bona fide interest in acquiring the Premises; (vii) the Internal Revenue
Service; (viii) the United States Attorney’s office; and (ix) all entities who have filed a notice of
appearance and request for service of papers in the Debtors’ cases (collectively, the “Auction and
Sale Notice Parties”).
9.

No later than five (5) business days after entry of the Procedures Order, CBI (or

its agents) shall cause the Notice of Auction and Sale Hearing substantially in the form attached
as Exhibit “B” hereto to be served upon all other known prepetition creditors of the Debtors.
10.

No later than five (5) business days after entry of the Procedures Order by the

Bankruptcy Court, CBI (or its agents) shall arrange to place an advertisement in Real Estate
Weekly (the “Advertisement”) advertising the Sale of the Premises and advising interested parties
of the Bid Deadline, date of Auction and how such parties could receive additional information.
The Advertisement shall contain the salient terms set forth in the Notice of Auction and be
published by no later than February 24, 2012.
11.

Any objections to the Sale of the Premises must: be in writing; conform to the

requirements of the Bankruptcy Code, the Bankruptcy Rules and the Local Rules of the United
States Bankruptcy Court for the Southern District of New York; set forth the name of the
objector; set forth the nature and amount of the objector’s claims against or interests in the
Debtor’s estate or property; state the legal and factual basis for the objection and the specific
grounds therefor; be filed with the United States Bankruptcy Court for the Southern District of
New York, 300 Quarropas Street, White Plains, New York 10601 on or before 4:00 p.m. (ET)
on April 2, 2011; and be served so as to be received by (i) undersigned attorneys for the Debtor,
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Tarter Krinsky & Drogin LLP, 1350 Broadway, New York, New York 10018 (Attn: Scott S.
Markowitz, Esq.), (ii) counsel to the Committee, Pachulski Stang Ziehl & Jones, 10100 Santa
Monica Boulevard, 13th Floor, Los Angeles, California 90067 (Attn: James I. Stang, Esq.) (iii)
the Office of the United States Trustee for the Southern District of New York, 33 Whitehall
Street, 21st Floor, New York, New York 10004 (Attn: Paul K. Schwartzberg, Esq), no later than
4:00 p.m. (ET) on April 2, 2012.
12.

The Sale Hearing to consider approval of the Debtor’s entry into and

consummation of a transaction with a Successful Bidder shall be held on April 4, 2012 at 10:00
a.m. (ET) unless rescheduled to an earlier or later date in accordance with the Sale Procedures.
13.

The Debtor is hereby authorized and empowered to take such steps, expend such

sums of money and do such other things as may be necessary to implement and effect the terms
and requirements established by this Procedures Order.
14.

This Court shall retain jurisdiction over any matters related to or arising from the

implementation of this Procedures Order, including (but not limited to) the right to amend this
Procedures Order.
Dated: White Plains, New York
February ___, 2012
HONORABLE ROBERT D. DRAIN
UNITED STATES BANKRUPTCY JUDGE
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TARTER KRINSKY & DROGIN LLP
Attorneys for The Christian Brothers’ Institute, et al.
Debtors and Debtors-in-Possession
1350 Broadway, 11th Floor
New York, New York 10018
(212) 216-8000
Scott S. Markowitz, Esq.
Eric H. Horn, Esq.
UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
------------------------------------------------------------------- x
In re:
:
:
THE CHRISTIAN BROTHERS’ INSTITUTE, et al. :
:
Debtors.
:
------------------------------------------------------------------- x

Chapter 11
Case No.: 11-22820 (RDD)
(Jointly Administered)

NOTICE OF AUCTION OF REAL ESTATE LOCATED AT
173 STRATTON ROAD, NEW ROCHELLE, NEW YORK
AND VACANT PROPERTY, AND SALE HEARING
PLEASE TAKE NOTICE that pursuant to the Debtor’s Motion for entry of Orders: (I)
Pursuant to 11 U.S.C. § 105(a) and 363 and Rule 6004 of the Federal Rules of Bankruptcy
Procedure (a) Approving Sale Procedures in Connection with the Sale of Certain Real Estate
located at 173 Stratton Road, New Rochelle, New York and Vacant Property of Approximately
Five Acres Across Therefrom, (b) Approving Certain Bidding Protections, (c) Scheduling an
Auction and a Sale Hearing, and (d) Approving the Form of Notice of Such Sale Procedures and
Bidding Protections, the Auction and the Sale; and (II) Pursuant to 11 U.S.C. § 105(a) and 363
and Rule 6004 of the Federal Rules of Bankruptcy Procedure (a) Authorizing and Approving the
Sale to Iona Preparatory School or to Another Qualified Bidder Submitting a Higher or
Otherwise Better Offer Free and Clear of All Liens, Claims, Encumbrances and Interests, (b)
Approving the Purchase Agreement, and (c) Granting Related Relief (the “Sale Motion”) filed
with the United States Bankruptcy Court for the Southern District of New York (the “Bankruptcy
Court”) on January 30, 2012, and under the terms of the Agreement of Purchase and Sale (the
“Purchase Agreement”) between The Christian Brothers’ Institute (“CBI” or the “Debtor”) (as
seller) and Iona Preparatory School (as the stalking horse bidder) (the “Stalking Horse Bidder”),
the Debtor is selling the premises located at 173 Stratton Road, New Rochelle, New York and
vacant property across therefrom (the “Premises”) subject to higher and better offers.
PLEASE TAKE FURTHER NOTICE that in accordance with the Order Pursuant to
11 U.S.C. § 105(a) and 363 and Rule 6004 of the Federal Rules of Bankruptcy Procedure (a)
Approving Sale Procedures in Connection with the Sale of Certain Real Estate, (b) Approving
Certain Bidding Protections, (c) Scheduling an Auction and a Sale Hearing, and (d) Approving
the Form of Notice of such Sale Procedures and Bidding Protections, the Auction and the Sale
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(the “Procedures Order”), approved by the Bankruptcy Court, the Debtor will conduct an auction
(the “Auction”) with respect to the sale of the Premises if a Qualified Bid by any entity other
than the Stalking Horse Bidder is timely received. The Auction will take place on April 3, 2012,
at 10:00 a.m. (ET) at the offices of Tarter Krinsky & Drogin LLP, 1350 Broadway, New York,
New York 10018. All interested parties are invited to prequalify for the Auction and to present
competing offers to purchase the Premises in compliance with the Sale Procedures (as defined
below).
PLEASE TAKE FURTHER NOTICE that consideration of competing offers and
attendance at the Auction is subject to certain terms and conditions and procedures described in
the Procedures Order (collectively, the “Sale Procedures”).
PLEASE TAKE FURTHER NOTICE that if the Debtor receives a Qualified Bid (at
least $8,675,000), the Debtor will conduct the Auction. Bidding at the Auction will commence
with the highest bid and continue in increments of not less than $50,000 until all parties have
made their final offers. At the conclusion of the bidding, the Debtor will announce its
determination as to the person or entity (the “Successful Bidder”) submitting the highest or
otherwise best bid for the Premises (the “Successful Bid”). A the end of the Auction, the Debtor
shall also announce the next highest and otherwise best offer after the Successful Bid (the “Next
Highest Bid”) and the Qualified Bidder that submitted such bid (the “Next Highest Bidder”).
PLEASE TAKE FURTHER NOTICE that a hearing to approve the Sale of the
Premises (the “Sale Hearing”) will be held on April 4, 2012 at 10:00 a.m. (ET) at the
Bankruptcy Court before the Honorable Robert D. Drain. If the Debtor does not receive any
Qualified Bids (other than the Purchase Agreement), the Debtor will report such result to the
Bankruptcy Court at the Sale Hearing and, upon approval by the Bankruptcy Court, proceed with
a sale of the Premises to the Stalking Horse Bidder under the Purchase Agreement. If however,
the Debtor receives one or more Qualified Bids (other than the Purchase Agreement) and the
Auction is conducted, the Debtor will notify the Bankruptcy Court of the results of the Auction
and present both the Successful Bid and Next Highest Bid to the Bankruptcy Court for approval
at the Sale Hearing. The Sale Hearing may be adjourned, from time to time, without further
notice to creditors or parties in interest other than by announcement of the adjournment in open
court or on the Bankruptcy Court’s docket.
PLEASE TAKE FURTHER NOTICE that if you seek to object to the sale of the
Premises, you must comply with the terms for making such objections as set forth in the
Procedures Order. If any party fails to timely file and serve an objection in accordance with the
Procedures Order, the Bankruptcy Court may disregard such objection.
This Notice is qualified in its entirety by the Procedures Order. All persons and entities
are urged to read the Procedures Order and its provisions carefully. To the extent that this
Notice is inconsistent with the Procedures Order, the terms of the Procedures Order shall
govern.
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Copies of the Procedures Order, the Purchase Agreement and the Sale Motion are available from
the undersigned counsel for the Debtor upon written request or online at
www.omnimgt.com/thechristianbrothers.
Dated: New York, New York
February ___, 2012
TARTER KRINSKY & DROGIN LLP
Attorneys for The Christian Brothers’ Institute, et al.
Debtors and Debtors-in-Possession
By:
Scott S. Markowitz
Eric H. Horn
1350 Broadway, 11th Floor
New York, New York 10018
(212) 216-8000
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
------------------------------------------------------------------- x
In re:
:
:
THE CHRISTIAN BROTHERS’ INSTITUTE, et al. :
:
Debtors.
:
------------------------------------------------------------------- x

Exhibit D -

Chapter 11
Case No.: 11-22820 (RDD)
(Jointly Administered)

ORDER PURSUANT TO 11 U.S.C. § 105(a) AND 363 AND RULE 6004 OF THE
FEDERAL RULES OF BANKRUPTCY PROCEDURE (A) AUTHORIZING AND
APPROVING THE SALE TO IONA PREPARATORY SCHOOL FREE AND CLEAR
OF ALL LIENS, CLAIMS, ENCUMBRANCES AND INTERESTS, (B) APPROVING
THE PURCHASE AGREEMENT, AND (C) GRANTING RELATED RELIEF
Upon the motion dated January 30, 2012 (the “Motion”)1 of The Christian Brothers’
Institute (“CBI” or the “Debtor”), for, among other things, the entry of an order pursuant to 11
U.S.C. § 105(a) and 363 and Rule 6004 of the Federal Rules of Bankruptcy Procedure (a)
authorizing and approving the sale to Iona Preparatory School (“Iona Prep”), or to another
qualified bidder submitting a higher or otherwise better offer, free and clear of all liens, claims,
encumbrances and interests, (b) approving the Purchase Agreement, and (c) granting related
relief (collectively, the “Sale Relief”); and a hearing having been held on February 15, 2012 with
respect to the Sale Procedures that the Debtor requested in the Motion (the “Bidding Procedures
Hearing”); and after the conclusion of the Bidding Procedures Hearing, the Court having entered
a Procedures Order [Docket No. __], in which the Court, among other things, (i) approved
certain auction and sale procedures (the “Sale Procedures”), (ii) scheduled a hearing on the Sale
Relief, including the Debtor’s request to approve a sale to the bidder(s) submitting the highest or
otherwise best offer for the Premises as determined in accordance with the Sale Procedures, for
April 4, 2012 (the “Sale Hearing”), and (iii) approved payment of the Break-up Fee and Expense

1

Capitalized term not otherwise defined herein shall have the meaning ascribed to it in the Motion.
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Reimbursement (as defined in the Purchase Agreement) to Iona Prep; and the Debtor having that
the highest and otherwise best offer for the sale of the Premises submitted at the auction,
conducted on April 3, 2012 (the “Auction”) was made by Iona Prep in the form of the Purchase
Agreement; and the Court having held the Sale Hearing to consider the approval of the Sale of
the Premises pursuant to the terms and conditions of the Purchase Agreement; and the Court
having considered (i) the Motion, (ii) the Sale and the Purchase Agreement; (iii) the arguments
of counsel made, and the evidence submitted, proffered or adduced, at the Sale Hearing, (iv) the
record in this Case, of which the Court took judicial notice at the Sale Hearing; and the Court
having determined that the relief requested in the Motion and the Sale to Iona Prep in accordance
with the Purchase Agreement and the provisions of this order (this “Order”) are in the best
interests of the Debtor, its estate, its creditors and other parties in interest; and it appearing that
reasonable and adequate notice of the Motion, the Procedures Order, the Sale and the Sale
Hearing have been provided to all persons required to be served in accordance with the
Bankruptcy Code, the Bankruptcy Rules and the local rules and orders of this Court; and upon
the record herein; and after due deliberation thereon; and good and sufficient cause appearing
therefor, it is hereby
FOUND AND DETERMINED THAT:2
A.

The Court has jurisdiction over this matter and over the property of the Debtor,

including the Premises to be sold, transferred and conveyed, pursuant to 28 U.S.C. §§ 157(a) and
1334 and the Standing Order of Referral of Cases to Bankruptcy Court Judges of the District
Court for the Southern District of New York, dated July 10, 1984 (Ward, Acting C.J.).

2

Findings of fact shall be construed as conclusions of law, and conclusions of law shall be construed as findings of
fact, as applicable.
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The statutory predicates for the relief sought in the Motion and the basis for the

approvals and authorizations herein are 11 U.S.C. §§ 105 and 363 and Rules 2002 and 6004 of
the Federal Rules of Bankruptcy Procedure.
C.

On April 28, 2011 (the “Petition Date”), the Debtor filed a voluntary petition for

relief under Chapter 11 of Title 11 of the United States Code (the “Bankruptcy Code”). Since
the Petition Date, the Debtor has continued in possession and management of its business and
property as a debtor-in-possession pursuant to Bankruptcy Code §§ 1107(a) and 1108.
D.

The Sale Relief constitutes a sale of property of the Debtor’s estate outside the

ordinary course of business within the meaning of section 363(b) of the Bankruptcy Code.
E.

This matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (N), and

F.

Venue of this case and the Motion in this district is proper under 28 U.S.C. §§

(O).

1408 and 1409.
G.

As evidenced by the affidavits of service previously filed with the Court, and

based on the representations of counsel at the Sale Hearing: (i) due, proper, timely, adequate and
sufficient notice of the Motion, the Procedures Order, the Auction, the Sale Hearing and the Sale
has been provided in accordance with Bankruptcy Code §§ 102, 105 and 363 and Bankruptcy
Rules 2002, 6004, 9008 and 9014 and in compliance with the Procedures Order; (ii) such notice
was good and sufficient, and appropriate under the particular circumstances; and (iii) no other or
further notice of the Motion, the Auction, the Sale Hearing or the Sale is or shall be required.
H.

As demonstrated by (i) the testimony and other evidence proffered or adduced at

the Sale Hearing and (ii) the representations of counsel made on the record at the Sale Hearing,
through marketing efforts and a competitive sale process conducted in accordance with the
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Procedures Order, the Debtor, with its consultants and advisors, conducted a thorough and
adequate search for interested potential purchasers, and afforded such interested potential
purchasers a full, fair and reasonable opportunity to qualify as bidders and submit their highest or
otherwise best offer to purchase the Premises.
I.

The sale process has been conducted fairly and openly in a manner reasonably

calculated to produce the highest and best offer for the Premises under the circumstances and in
compliance with the Procedures Order.
J.

The Debtor and its professionals have complied with the Procedures Order.

K.

The Debtor is the sole lawful owner of the Premises, as set forth in the Purchase

Agreement, and, upon entry of this Order, has the legal power and authority to convey all of its
right, title and interest therein and thereto.
L.

At the conclusion of the Auction, the Debtor announced that it had determined

that the offer submitted by Iona Prep was the highest and otherwise best offer and that Iona Prep
was the Successful Bidder in accordance with the Procedures Order.
M.

Upon entry of this Order, (i) the Debtor has full corporate power and authority to

execute the Purchase Agreement and the sale of the Premises has been duly and validly
authorized , (ii) the Debtor has all of the corporate power and authority necessary to consummate
the Sale contemplated by the Purchase Agreement, (iii) the Debtor has taken all necessary
corporate action necessary to authorize and approve the Sale, the Purchase Agreement and the
consummation by the Debtor of the transaction contemplated thereby and (iv) no consents or
approvals, other than those expressly provided for in the Purchase Agreement, are required for
the Debtor to consummate the Sale.
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The relief requested in the Motion, including, without limitation, approval of the

Sale of the Premises to Iona Prep in accordance with the terms and conditions of the Purchase
Agreement and this Order, is in the best interests of the Debtor, its creditors, its estate and all
other parties in interest in this Case.
O.

The Debtor has exercised sound business judgment in deciding, and has shown

good and sufficient justification, to enter into the Purchase Agreement and to sell the Premises to
the Iona Prep pursuant to the Purchase Agreement.
P.

A fair and reasonable opportunity to object or be heard with respect to the Motion

and the relief requested therein as well as the Sale has been afforded to all interested persons and
entities, including: (i) the Office of the United States Trustee for the Southern District of New
York; (ii) counsel for Iona Prep; (iii) counsel to the Committee; (iv) all entities (or counsel
therefor) known to have asserted any liens, claims or encumbrances in or upon the Premises; (v)
all federal, state and local regulatory or taxing authorities or recording offices that are reasonably
known by CBI to have an interest in the relief requested by the Motion; (vi) all parties known by
CBI to have expressed a bona fide interest in acquiring the Premises; (vii) the Internal Revenue
Service; (viii) the United States Attorney’s office; and (ix) all entities who have filed a notice of
appearance and request for service of papers in the Debtors’ cases (collectively, the “Auction and
Sale Notice Parties”).
Q.

The Debtor and Iona Prep negotiated and entered into the Purchase Agreement in

good faith, without collusion or fraud, and at arms’ length within the meaning of Bankruptcy
Code § 363(m). Neither the Debtor nor Iona Prep engaged in any conduct that would cause or
permit the Purchase Agreement, the consummation of the transactions contemplated thereby to
be avoided, or costs of damages to be imposed under Bankruptcy Code§ 363(n).
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Iona Prep is a good faith purchaser under Bankruptcy Code § 363(m), and as such

is entitled to the protections of Bankruptcy Code § 363(m).
S.

The sale process conducted by the Debtor and its retained advisors was open, fair

and reasonable, conducted in good faith and free of collusion, and in compliance with the Sale
Procedures. The outcome of such Auction was not the result of collusive or otherwise unlawful
conduct on the part of Iona Prep or any other third party.
T.

The offer of Iona Prep for the Premises is the highest and best offer received by

the Debtor and the Purchase Price (as defined in the Purchase Agreement) is fair and reasonable,
and constitutes reasonably equivalent value and fair consideration for the Premises under the
Bankruptcy Code and other applicable law.
U.

The Debtor may sell the Premises free and clear of all Interests or Claims

because, in each case, one or more of the standards set forth in Bankruptcy Code §§ 363(f)(1)-(5)
has been satisfied.
V.

The Sale of the Premises by the Debtor to Iona Prep pursuant to the Purchase

Agreement (i) is or will be legal and a valid and effective transfer of the Premises to Iona Prep
and (ii) vests or will vest Iona Prep with all right, title and interest of the Debtor in the Premises
on the closing of the Sale free and clear of any Interests or Claims (except as expressly provided
for in the Purchase Agreement) pursuant to Bankruptcy Code §§ 105, 363(b) and 363(f).
W.

There were no objections by any holders of Interests or Claims that have not been

resolved by the terms of this Order, or otherwise overruled or withdrawn, and all such parties are
deemed to have consented to the Motion and Sale Relief pursuant to Bankruptcy Code
§ 363(f)(2).
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All findings of fact and conclusions of law made or announced by the Court at the

Sale Hearing or in the Procedures Order are incorporated herein; and it is therefore
ORDERED, ADJUDGED AND DECREED THAT:
1.

The Sale Relief requested in the Motion is GRANTED in the manner and to the

extent set forth below, and the Sale Relief and all other transactions contemplated under the
Purchase Agreement are hereby approved.
2.

Pursuant to Bankruptcy Code §§ 105(a), 363(b), 363(f) and 363(m), the Sale and

the Purchase Agreement and the transaction contemplated thereby are hereby approved and
authorized.
3.

Pursuant to Bankruptcy Code § 363(b), the Debtor is hereby authorized to and

directed to take any and all actions necessary or appropriate to (a) to sell the Premises to Iona
Prep and consummate the Sale in accordance with and subject to the terms and conditions of the
Purchase Agreement, and to transfer and assign all right, title and interest (including common
law rights) to all property, to be conveyed in accordance with and subject to the terms and
conditions of the Purchase Agreement, and (b) execute and deliver, and is empowered to perform
under, consummate and implement, the Purchase Agreement, together with all additional
instruments and documents that may be reasonably necessary or desirable to implement the
Purchase Agreement.
4.

The consideration provided by Iona Prep for the Premises pursuant to the terms of

the Purchase Agreement is fair and reasonable, and shall be deemed for all purposes to constitute
reasonably equivalent value and fair consideration under the Bankruptcy Code and any other
applicable law. The Sale may not be avoided, or costs or damages imposed on or awarded

{Client/001718/BANK376/00451745.DOC;1 }
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against any party in interest in these bankruptcy cases under section 363(n), or any other
provision, of the Bankruptcy Code.
5.

Pursuant to Bankruptcy Code §§ 363(b) and 363(f), upon the Closing, and except

as otherwise expressly provided in the Purchase Agreement, the Premises shall be transferred to
Iona Prep free and clear of all mortgages, restrictions, hypothecations, charges, indentures, loan
agreements, instruments, leases, licenses, options, deeds of trust, security interests, conditional
sale or other title retention agreements, pledges, liens (including, without limitation, mechanics’,
materialmens’ and other consensual and nonconsensual liens and statutory liens), judgments,
demands, encumbrances, rights of first refusal, offsets, contracts, recoupment, rights of recovery,
claims for reimbursement, contribution, indemnity, exoneration, products liability, alter-ego, tax,
decrees of any Court or foreign or domestic governmental entity (to the extent permitted by law),
or charges of any kind or nature, if any, including (without limitation) any restriction on the use,
voting, transfer, receipt of income or other exercise of any attributes of ownership, debts arising
in any way in connection with any agreements, acts or failures to act, of the Debtor or any of the
Debtor’s predecessors or affiliates, claims (as that term is defined in the Bankruptcy Code),
obligations, liabilities, demands, guaranties, options, rights, contractual or other commitments,
restrictions, interests and matters of any kind and nature, whether known or unknown, choate or
inchoate, filed or unfiled, scheduled or unscheduled, noticed or unnoticed, recorded or
unrecorded, perfected or unperfected, allowed or disallowed, contingent or noncontingent,
liquidated or unliquidated, matured or unmatured, material or non-material, disputed or
undisputed, whether arising prior to or subsequent to the commencement of this bankruptcy case,
and whether imposed by agreement, understanding, law, equity or otherwise, other than
Permitted Exceptions (collectively and as such pertains to the Premises, the “Interests or
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Claims”), with all such Interests or Claims to attach to the cash proceeds in the order of their
priority, with the same validity, force and effect that they now have as against the Premises,
subject to any claims and defenses that the Debtor may possess with respect thereto.
6.

Except as expressly provided for in the Purchase Agreement, following the

Closing, no holder of any Interests or Claims against the Debtor or in the Premises shall, and any
such holder is hereby enjoined from taking any actions to, interfere with Iona Prep’s title to or
use and enjoyment of the Premises based on or related to such Interests or Claims.
7.

The transfer of the Premises to Iona Prep pursuant to the Purchase Agreement

does not require any consents other than as specifically provided for in the Purchase Agreement
and constitutes a legal, valid and effective transfer of the Premises, and shall vest Iona with all
right, title and interest of the Debtor in and to the Premises free and clear of all Interests or
Claims of any kind or nature whatsoever (except as expressly provided for in the Purchase
Agreement).
8.

On the Closing and pursuant to the terms of the Purchase Agreement, this Order

shall be construed and shall constitute for any and all purposes a full and complete general
assignment, conveyance and transfer of all of the Premises or a bill of sale transferring good and
marketable title in the Premises to Iona Prep.
9.

If any person or entity that has filed financing statements, mortgages, mechanics'

liens, lis pendens or other documents or agreements evidencing Interests or Claims against or in
the Premises shall not have delivered to the Debtor prior to the Closing, in proper form for filing
and executed by the appropriate parties, termination statements, instruments of satisfactions,
releases of all Interests or Claims that the person or entity has with respect to the Premises, or
otherwise, Iona Prep is hereby authorized and directed to execute and file such statements,
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instruments, releases and other documents on behalf of the person or entity with respect to the
Premises.
10.

Except as otherwise provided in the Purchase Agreement, on the Closing Date,

each of the Debtor’s creditors is authorized and directed to execute such documents and take all
other actions as may be necessary to release their respective Interests or Claims against the
Premises, if any, as may have been recorded or may otherwise exist.
11.

Each and every filing agent, registrar, filing officer, title agent, title company,

recorder of mortgages, recorder of deeds, registrar of deeds, administrative agency or unit,
governmental department or unit, secretary of state, federal, state or local official, and all other
persons and entities who may be required by operation of law, the duties of their office, or
contract, to accept, file, register or otherwise record or release any documents or instruments, or
who may be required to report or insure any title or state of title, is hereby directed to accept any
and all documents and instruments necessary and appropriate , including a certified copy of this
Order, to consummate the transaction contemplated in the Purchase Agreement (including,
without limitation, striking all recorded Interests or Claims).
12.

The transaction contemplated by the Purchase Agreement have been bargained for

and undertaken by Iona Prep and the Debtor at arms’ length, without collusion and in good faith
within the meaning of Bankruptcy Code § 363(m). The consideration provided by Iona Prep for
the Premises under the Purchase Agreement is fair and reasonably and shall be deemed for all
purposes to constitute reasonably equivalent value and fair consideration under the Bankruptcy
Code and any other applicable law. Iona Prep and the Debtor have not engaged in any conduct
that would cause or permit the Purchase Agreement to be avoided. Iona Prep a buyer in good
faith as the term is used in Bankruptcy Code § 363(m) and upon the granting of this Order by
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this Court with respect to the Purchase Agreement, Iona Prep shall be entitled to the protection of
Bankruptcy Code § 363(m).

Accordingly, the reversal or modification on appeal of the

authorization provided herein to consummate the Sale shall not affect the validity of the Sale,
unless such authorization is duly stayed pending such appeal. The transactions contemplated by
the Purchase Agreement may not be avoided, or costs or damages imposed on or awarded against
any party in interest in these bankruptcy cases under Bankruptcy Code § 363(n), or any other
provisions of the Bankruptcy Code.
13.

The Debtor and its officers, employees and agents are hereby authorized to

execute such documents and do such acts as are necessary or desirable to carry out the
transaction contemplated by the terms and conditions of the Purchase Agreement and this Order.
14.

The Debtor shall be, and hereby is, authorized to take all such actions and execute

and deliver to Iona Prep such other and further agreements and documents as may be necessary
to consummate the Sale and effectuate the terms of this Order, without further Order of this
Court.
15.

This Order and the Purchase Agreement shall be binding in all respects upon all

creditors (whether known or unknown) of the Debtor, all successors and assigns of Iona Prep, the
Debtor and its affiliates and subsidiaries and its estate, all other parties in interest, and any
subsequent trustees appointed in the Debtor’s Chapter 11 Case or upon a conversion to Chapter 7
under the Bankruptcy Code and shall not be subject to rejection or avoidance.
16.

The failure specifically to include or to reference any particular provision of the

Purchase Agreement in this Order shall not diminish or impair the effectiveness of such
provision, it being the intent of the Court that the Purchase Agreement, be authorized and
approved in its entirety.
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The Purchase Agreement and any related agreements, documents or other

instruments may be modified, amended or supplemented by the parties thereto in accordance
with the terms thereof without further order of the Court, provided that any such modification,
amendment or supplement does not have a material adverse effect on the Debtor’s estate.
18.

To the extent applicable, the automatic stay pursuant to Bankruptcy Code § 362 is

hereby lifted with respect to the Debtor to the extent necessary, without further order of the
Court (a) to allow Iona Prep to give the Debtor any notice provided for or contemplated in the
Purchase Agreement, and (b) to allow Iona Prep to take any and all actions contemplated or
permitted by the Purchase Agreement.
19.

To the extent permitted by Bankruptcy Code § 525, no governmental unit may

revoke or suspend any permit relating to the operation of the Premises sold, transferred or
conveyed to Iona Prep on account of the filing or pendency of the Debtor’s Chapter 11 Case or
the consummation of the Sale.
20.

In the event of any inconsistency between this Order, on the one hand, and the

Purchase Agreement or other documents related to the Sale, on the other hand, the terms of this
Order shall control.
21.

This Court shall retain exclusive jurisdiction to enforce the terms and provisions

of this Order, the Procedures Order and the Purchase Agreement in all respects and to decide any
disputes arising between the Debtor and Iona Prep.
Dated: White Plains, New York
April ___, 2012
HONORABLE ROBERT D. DRAIN
UNITED STATES BANKRUPTCY JUDGE
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