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May 20, 2021 

BY ELECTRONIC MAIL AND ECF 

The Honorable Christopher S. Sontchi 
Chief United States Bankruptcy Judge 
District of Delaware 
824 North Market Street, 5th Floor 
Wilmington, Delaware 19801 

Re: In re ASHINC Corporation, et al., Case No. 12-11564 (CSS)1

Dear Chief Judge Sontchi: 

Together with Joseph Hage Aaronson LLC and Zaiger LLC, this firm represents Catherine 

E. Youngman, the Litigation Trustee (the “Trustee”) for ASHINC Corporation and related debtors.  

Pursuant to the Court’s instruction at the status conference held on May 12, 2021, the Trustee 

submits this supplemental letter brief in support of her motion (the “Rule 2004 Motion”) pursuant 

to Rule 2004 of the Federal Rules of Bankruptcy Procedure, Rule 2004-1 of the Local Rules for 

the United States Bankruptcy Court for the District of Delaware, and Sections 105(a) and 542(e) 

of the Bankruptcy Code for an order:  (i) directing YAAF 1 / the Yucaipa Funds to produce certain 

documents to the Trustee, including electronically stored information and other tangible things, as 

set forth on Schedule A to the Proposed Order, and (ii) authorizing the Trustee to conduct 

examinations of YAAF 1’s custodian of the records if necessary.   

1 All capitalized terms shall have the same meaning as set forth in the Rule 2004 Motion unless 
otherwise defined. 
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I. Preliminary Statement 

As the Court is aware, the Litigation Trust has been engaged in the Adversary Proceedings 

against the Yucaipa Funds litigated for over 8 years seeking recovery of hundreds of millions of 

dollars in damages.  Despite the massive contingent liability, the Trustee learned last year that the 

Yucaipa Funds regularly dissipated assets through large distributions to its internal and external 

investors.  The Yucaipa Funds do not deny having made these distributions, nor do they claim the 

Yucaipa Funds have set aside reasonable reserves to satisfy any judgment.  As discussed in the 

Rule 2004 Motion, these actions (and inaction) seemingly contravene the Yucaipa Funds’ own LP 

Agreement and may expose their investors to significant liability. 

The Trustee continues to seek production of discrete and narrowly tailored information 

pertaining to the distributions made by the Yucaipa Funds, including when the distributions were 

made, the recipients, the amounts, the basis for the distributions, and an accounting of value and 

cash presently held by YAAF 1.  This information is readily available to YAAF 1 and critical to 

the Trustee’s understanding of what measures may be necessary to protect the beneficiaries of the 

Litigation Trust, including potential fraudulent transfer or other claims against recipients of 

distributions. 

Your Honor denied the Rule 2004 motion, without prejudice, during a hearing on 

September 24, 2020,2 explaining that the matter was premature but should be revisited 

contemporaneously with the parties’ cross-motions for summary judgment in the Adversary 

Proceedings.  In the course of the hearing, Your Honor noted concern about the Yucaipa Funds’ 

potential dissipation of assets and not prejudicing the Trustee’s ability to bring claims by overly 

delaying a determination on the Rule 2004 Motion.  Specifically, Your Honor noted that “assuming 

that there is something to the dissipation of assets problem” then “waiting for an actual judgment 

in this case given its lightening [sic] speed might put Ms. Youngman in a place where she’s got a 

statute of limitation problem, and I don’t want to put [her] there.”  See 9/24/20 Tr. at 25:16 – 20. 

Your Honor’s recent opinion and order granting in part and denying in part the parties’ 

respective summary judgment motions (the “Summary Judgment Order”) held that the Trustee is 

2 Although the 2004 Motion was denied without prejudice on the record, the docket does not reflect 
an Order to that effect being entered. 
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entitled to damages exceeding $120 million.3  While the Yucaipa Funds’ years-long campaign to 

evade judgment seemingly continues (in light of their filings this week), this Court has found 

substantial liability exists.  As such, the Trustee’s potential need to pursue new claims against 

recipients of distributions from YAAF 1 is no longer hypothetical. 

The information sought is absolutely necessary for the Trustee to investigate potential 

claims against third parties consistent with her fiduciary duties.  This is also entirely consistent 

with the inherent purpose of Rule 2004.  Critically, publicly available information indicates that 

the Yucaipa Funds have continued to make substantial distributions notwithstanding the Litigation 

Trustee raising concerns and filing the Rule 2004 Motion last year.  For example, in September 

2020, CALPERS — a significant initial investor in the Yucaipa Funds — released a Private Equity 

Fund Performance Review for the third quarter of 2020 reporting $373,351,600 of value 

attributable to its investment, of which $360,325,251 has been cashed out, leaving approximately 

$13 million remaining.4  Based on CALPERS percentage of ownership, this implies approximately 

$52 million of assets were remaining in the fund.  Information available off Bloomberg further 

supports that the Yucaipa Funds had approximately $52 million in assets — i.e., “Unrealized 

Value” — as of September 30, 2020 (as reflected in the screenshot below):     

3 This includes approximately $57.4 million in damages plus pre-judgment interest running from 
August 31, 2009 on the Trustee’s breach of contract claim (Claim 5), and approximately $7 million 
on the Trustee’s fraudulent transfer claims (Claims 10, 11, and 13). 

4 See https://www.calpers.ca.gov/page/investments/asset-classes/private-equity/pep-fund-
performance. 
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However, on March 21, 2021, Yucaipa Master Manager, LLC — an investment adviser 

registered with the U.S. Securities and Exchange Commission — filed a Form ADV reporting that 

the current gross asset values as of December 31, 2020 for Yucaipa American Alliance Fund I, 

L.P. and Yucaipa American Alliance (Parallel) Fund I, L.P. were $1,545,775 and $5,901,549, 

respectively.5  By dissipating YAAF 1 to almost negligible value in relation to the liability it faces 

in the Adversary Proceedings — while seemingly not maintaining any reasonable reserves — 

Yucaipa has exposed its investors to potential liability for receipt of fraudulent transfers and other 

claims. 

This is an alarming development that underscores the need to expeditiously obtain the 

information outlined in the Rule 2004 Motion.  Not only is the Trustee up against statutes of 

limitations for potential claims against third parties, but the Trustee must determine appropriate 

5 See https://reports.adviserinfo.sec.gov/reports/ADV/158216/PDF/158216.pdf (at pp. 24-25 and 
38-39).   
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courses of action before assets are further dissipated, including by third parties whom the Trustee 

may have claims against. 

Notably, the publicly available information belies the Yucaipa Funds’ arguments to this 

Court that the Trustee is somehow improperly seeking highly proprietary information.6  Rather, 

YAAF I appears to want to avoid disclosing how much its internal partners have received in 

distributions while simultaneously obstructing potential claims against its external investors for 

liability YAAF I has now created. 

II. Rule 2004 is the Appropriate Mechanism to Obtain the Requested Information 

The Yucaipa Funds argue that the information sought in the Rule 2004 Motion pertains to 

post-judgment collection and must be pursued through Federal Rule of Civil Procedure 69 (“Rule 

69”), made applicable by Federal Rule of Bankruptcy Procedure 7069.7  However, the Trustee is 

not seeking information to enforce the judgment against or collect from YAAF 1, at this time, but 

rather to evaluate independent claims for recovery against third parties through separate actions. 

As noted in the Rule 2004 Motion, the scope of a Bankruptcy Rule 2004 examination is 

extremely broad.  In re Millennium Lab Holdings II, LLC, 562 B.R. 614, 626 (Bankr. D. Del. 2016) 

(“In re Millennium Lab Holdings”) (“[u]nlike traditional discovery, which narrowly focuses on the 

issues germane to the dispute, the scope of Rule 2004 is broad and unfettered, and has been likened to a 

‘fishing expedition’ and ‘an inquisition.’”).  To this end, “[l]egitimate goals of Rule 2004 examinations 

include ‘discovering assets, examining transactions, and determining whether wrongdoing has occurred.’”  

Id. (quoting In re Washington Mut., Inc., 408 B.R. 45, 60 (Bankr. D. Del. 2009)).  An investigation is 

consistent with Rule 2004 when its purpose is to determine “whether claims beneficial to the estate 

exist and whether to pursue them.”  In re Recoton Corp., 307 B.R. 751, 756 (Bankr. S.D.N.Y. 

6 Yucaipa’s counsel went so far as to suggest at the May 12, 2021 status conference that “[t]he 
turnover of information related to the fund is the secret sauce for the fund…”  See 5/12/21 Tr. at 
9:5-7. 

7 Rule 69(a)(2) provides: “In aid of the judgment or execution, the judgment creditor or a successor 
in interest whose interest appears of record may obtain discovery from any person – including the 
judgment debtor – as provided in these rules or by the procedure of the state where the court is 
located.”  The purpose of Rule 69 is to permit a judgment creditor “to obtain discovery from a 
judgment debtor to aid in the collection of the judgment.”  United States v. Chazen, 2019 WL 
113722, at *4 (Bankr. D.N.J. Jan. 4, 2019). 
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2004); see also In re Ecam Publications, Inc., 131 B.R. 556, 560 (Bankr. S.D.N.Y. 1991 (noting 

that the intended use of Rule 2004 is “to determine if there are grounds to bring an action to recover 

property of the estate.”).  Included among the types of claims that may be investigated under Rule 2004 

are fraudulent transfer and other avoidance claims under chapter 5 of the Bankruptcy Code.  See, e.g., In 

re Washington Mut., Inc., 408 B.R. 45 (Bankr. D. Del. 2009). 

The party seeking to conduct a Rule 2004 examination has the burden to demonstrate good 

cause for the examination.  In re Millennium Lab Holdings, 562 B.R. at 627.  Good cause is 

generally shown “if the examination is necessary to establish the claim of the party seeking the 

examination, or if denial of such request would cause the examiner undue hardship or injustice.”  

Id. (quoting in re Metiom, Inc., 318 B.R. 263, 268 (S.D.N.Y. 2004)); see also In re Gawker Media 

LLC, 2017 WL 2804870 at *6 (Bankr. S.D.N.Y. June 18, 2017) (“In re Gawker”) (noting that in 

assessing good cause, “[c]ourts must also ‘balance the competing interests of the parties, weighing 

the relevance of and necessity of the information sought by examination.’”). In In re Millennium 

Lab Holdings, for instance, the court determined that there was sufficient cause to grant a Rule 

2004 motion based on the trustee’s testimony that Rule 2004 examinations were necessary to 

“enable the Plan Trusts to determine the scope of viable claims that may exist on behalf of the Plan 

Trusts against potential third parties that may be culpable for causing such harm to the Debtors.”  

In re Millennium Lab Holdings, 562 B.R. at 627-28.  Similarly, in In re Gawker, the court found 

that there was sufficient cause for discovery under Rule 2004 where the plan administrator sought 

information to “determine whether potential causes of action exist and, if they do, whether to 

prosecute them.”  In re Gawker, 2017 WL 2804870 at *6. 

Most pertinently, the scope of inquiry of a Rule 2004 examination:  

[I]ncludes potential successor liability of a recipient of allegedly 
avoidable transfers.  To require a trustee to await entry of a judgment on 
avoidance claims before he or she could inquire about successor liability 
would be contrary to the broad scope permitted under Rule 2004, would 
deny the trustee the ability to evaluate potential collection of a judgment 
from parties other than the named transferee, and would prolong the 
litigation and therefore, the administration of the estate. 

In re Brooke Corporation, 2013 WL 3948866 at *3 (Bankr. D. Kan. July 29, 2013). 

As discussed, the Trustee is not seeking information to enforce the judgment against the 

Yucaipa Funds, but to investigate and assess potential distinct causes of action against third parties 
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for the benefit of the Litigation Trust.  Like the plan administrator/trustees in In re Millennium 

Law Holdings and In re Gawker, the discrete information sought in the Rule 2004 Motion is 

necessary to determine the scope of viable claims against third parties.  Indeed, Your Honor 

observed at the September 24, 2020 hearing “that this is not really a collection of judgment from 

the defendant issue as much as [there are] fraudulent conveyance actions that might be available 

against ultimate recipients of assets that may have been dissipated while litigation is ongoing.”  

9/24/20 Tr. at 25:21 – 25. 

Moreover, the Litigation Trust would be harmed by additional delay — such as would be 

incurred through pursuing discovery through Rule 69 — due to the potential lapse of statutes of 

limitations and further dissipation of funds.  The Court acknowledged both of these concerns 

during the September 24, 2020 hearing, and the concerns have grown more acute given that nearly 

8 months have now passed since that time. 

The necessity to obtain information through Rule 2004 has become even more pronounced 

in light of the Yucaipa Funds’ Objection to Entry of Judgment and Additional Objections to the 

Proposed Form of Judgment Submitted by the Litigation Trustee; Request for Stay in the 

Alternative and Objections to the Bankruptcy Court’s May 4, 2021 Summary Judgment Opinion 

and Order [Federal Rule of Bankruptcy Procedure 9033] filed in the Adversary Proceedings on 

May 18, 2021.  The objections, which include a request to the stay the enforcement of judgment 

pending entry of later judgment or judgments,8 serve to further delay the Trustee’s ability to pursue 

discovery under Rule 69 and exacerbate the concerns expressed by the Court about prejudicing the 

Trustee, including through the potential lapse of statutes of limitations. 

The risk of dissipation of funds that may be recovered from third parties is very real as 

illustrated by the materials submitted with the Rule 2004 Motion and the recent filings referenced 

above.  YAAF 1 is clearly undeterred by the prospects of substantial liability, which is amplified 

by Your Honor’s Summary Judgment Order. The longer it takes for the Trustee to investigate 

claims against recipients of YAAF 1 distributions, the greater the potential prejudice is to the 

Litigation Trust and its beneficiaries. 

8 Which in turn, the Yucaipa Funds have also requested a stay of trial on the remaining claims 
pending appeal. 
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Finally, with respect to an argument that the information sought in the Rule 2004 Motion 

may derive from confidential information provided at mediation, Your Honor already noted at the 

September 24, 2020 hearing that regardless of the origination of the information “since I think we 

would have ended up in this place anyway ultimately, I don’t think it makes a difference.”  9/24/20 

Tr. at 25:15 – 16.  The Trustee has independently obtained information regarding the Yucaipa 

Funds’ dissipation of assets from publicly available sources, and it is clear that there is an exigent 

need for the Trustee to obtain information with haste. 

For these reasons, and those discussed more fully in the Trustee’s Rule 2004 Motion, the Trustee 

respectfully requests that the Court enter an order (i) containing terms substantially similar to those 

included in the proposed order originally submitted with the Rule 2004 Motion (attached hereto), (ii) 

directing YAAF 1 to produce documents specified in Schedule A to the Proposed Order to the Trustee 

and appear for examination under oath if necessary; and (iii) granting such other and further relief as is 

just and proper.  Given the minimal burden of these requests — and the fact that Yucaipa has never 

even raised a burden argument — we respectfully request that Yucaipa be ordered to turn over the 

material by close of business on Monday, May 24. 

Respectfully submitted, 

/s/ Seth A. Niederman  
Seth A. Niederman 
DE Bar No. 4588 

cc (via email):  
Michael R. Nestor, Esq. 
Michael S. Neiburg, Esq. 
Robert A. Klyman, Esq. 
Maurice M. Suh, Esq. 
Kahn A. Scolnick, Esq. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

ASHINC Corporation, et al.1, 

Debtors. 

Chapter 11 

Case No. 12-11564 (CSS) 
(Jointly Administered) 

Related to D.I. _____ 

ORDER GRANTING MOTION OF THE CHAPTER 11 TRUSTEE  
FOR AN ORDER PURSUANT TO BANKRUPTCY RULE 2004  

AUTHORIZING THE TAKING OF DOCUMENT DISCOVERY AND  
DEPOSITION TESTIMONY FROM YUCAIPA 

Upon the motion ("Motion") of Catherine E. Youngman, as Litigation Trustee and Plan 

Administrator (the "Trustee") for the litigation trust (the “Litigation Trust”) established for Ashinc 

Corporation et al. ("Ashinc") for entry of an order, pursuant to Sections 105(a) and 542(e) of Title 

11 of the United State Bankruptcy Code ("Bankruptcy Code"), Rule 2004 of the Federal Rules of 

Bankruptcy Procedure ("Bankruptcy Rules"), and Rule 2004-1 of the local rules for the United 

States Bankruptcy Court for the District of Delaware ("Local Rules"): (i) directing Yucaipa 

American Alliance Fund, L.P., ("YAAF 1") to produce certain documents to the Trustee, as set 

forth on Schedule A hereto; and (ii) authorizing the Trustee to conduct an examination of YAAF 

1’s custodians of records; and it appearing that this Court has jurisdiction over this matter pursuant 

to 28 U.S.C. §§157 and 1334; and it appearing that this proceeding is a core proceeding pursuant 

1
The Debtors in these cases, along with the federal tax identification number (or Canadian business number where 

applicable) for each of the Debtors, are: ASHINC Corporation (f/k/a Allied Systems Holdings, Inc.) (58-0360550); AAINC 
Corporation (f/k/a Allied Automotive Group, Inc.) (58-2201081); AFBLLC LLC (f/k/a Allied Freight Broker LLC) (59-2876864); 
ASCCO (Canada) Company (f/k/a Allied Systems (Canada) Company) (90-0169283); ASLTD L.P. (f/k/a Allied Systems, Ltd. 
(L.P.) (58-1710028); AXALLC LLC (f/k/a Axis Areta, LLC) (45-5215545); AXCCO Canada Company (f/k/a Axis Canada 
Company) (875688228); AXGINC Corporation (f/k/a Axis Group, Inc.) (58-2204628); Commercial Carriers, Inc. (38-0436930); 
CTSINC Corporation (f/k/a CT Services, Inc.) (38-2918187); CTLLC LLC (f/k/a Cordin Transport LLC) (38-1985795); F.J. 
Boutell Driveway LLC (38-0365100); GACS Incorporated (58-1944786); Logistic Systems, LLC (45-4241751); Logistic 
Technology, LLC (45-4242057); QAT, Inc. (59-2876863); RMX LLC (31-0961359); Transport Support LLC (38-2349563); and 
Terminal Services LLC (91-0847582).  The location of the Debtors’ corporate headquarters and the Debtors’ address for service 
of process is 2302 Parklake Drive, Bldg. 15, Ste. 600, Atlanta, Georgia 30345. 
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to 28 U.S.C. §157(b)(2); and it appearing that venue of this proceeding and this Motion is proper 

in this district pursuant to 28 U.S.C. §§ 1408 and 1409; and due and proper notice of the Motion 

having been given; and after due deliberation and it appearing that sufficient cause exists for 

granting the requested relief and that the relief requested pursuant to the Motion is in the best 

interests of the Litigation Trust, creditors and all parties-in-interest; 

IT IS HEREBY ORDERED THAT: 

1. The Motion is hereby GRANTED. 

2. YAAF 1 is hereby directed to produce any and all books, records and documents 

responsive to the Document Requests set forth on Schedule A hereto. 

3. The production required by Paragraph 2 hereof shall be made on a rolling basis 

beginning no later than ten (10) business days after the date hereof, and shall be completed no later 

than fifteen (15) business days after the date hereof.  Such production should be made at the offices 

of Fox Rothschild, LLP, 49 Market Street, Morristown, NJ  07960, attn: Catherine E. Youngman 

or at such other time or place as the parties may mutually agree. 

4. The Trustee is authorized to conduct examinations of YAAF 1’s custodians of 

records at the offices of Fox Rothschild, LLP, 49 Market Street, Morristown, NJ  07960, or at such 

other place as the parties may mutually agree. The examinations will be held on the earliest date 

and time that is practicable to the parties. Such examinations are to be continued day to day until 

completed. 

5. The Trustee fully reserves her right to seek further information from YAAF 1 and 

their current and former employees, or to depose any individual in connection with the Motion or 

the matters referred to therein. 
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6. The Court shall retain jurisdiction over any and all issues arising from or related to 

the implementation and interpretation of this Order. 
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Schedule A – Document and Information Requests 

1. The dates, amounts, and the names of the recipients for any and all distributions made by 
YAAF 1 since December 1, 2016. 

2. Any and all supporting documentation reflecting that any distributions made by YAAF 1 
since December 1, 2016 were in compliance with the terms of YAAF 1’s Third Amended 
and Restated Limited Partnership Agreement dated March 4, 2005. 

3. An accounting for the value of cash and other assets presently held by YAAF 1. 
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