
 
 

 

 
 

Robert A. Klyman 
Direct: +1 213.229.7562 
Fax: +1 213.229.7562 
RKlyman@gibsondunn.com 

  

May 20, 2021 

VIA CM/ECF 

The Honorable Christopher S. Sontchi 
United States Bankruptcy Court 
District of Delaware 
824 North Market Street, 5th Floor 
Wilmington, DE 19801 

Re: Allied Litigation, Case No. 12-11564 (CSS) 

 
Dear Chief Judge Sontchi: 

I write this letter on behalf of the Yucaipa Funds in response to the Trustee’s letter 
filed on May 10, 2021 (D.I. 4150)1 pursuant to which she seeks to revisit her prior 2004 
Motion (the “Litigation Trust Letter”), and this Court’s direction that the parties file a 
supplemental letter brief with respect to the propriety of the relief sought by the 2004 
Motion.2  For the reasons explained below, the relief sought by the Trustee in the 2004 
Motion was premature and legally improper when originally filed in July 2020, and this 
conclusion is unchanged by the Court’s recent rulings with respect to the cross-summary 
judgment motions filed in the Adversary Proceedings.    

A. The Relief Sought in the 2004 Motion is a Procedural End-Run Around the 
Post-Judgment Discovery Rules Established by Bankruptcy Rule 7069. 

The Trustee has made clear that she believes the Court’s Summary Judgment Order 
serves as, or forms the foundation for an imminent, final judgment against the Yucaipa Funds 
in the Adversary Proceedings.  Specifically, the Trustee asserts that immediate discovery on 
collectability of a judgment against the Yucaipa Funds is now warranted because “[t]he 
massive liability on the part of the Yucaipa Funds is no longer contingent in light of Your 
Honor’s Summary Judgement Order.”  Litigation Trust Letter, p. 2 (emphasis added).   

The Trustee’s assertion is consistent with this Court’s stated intent to enter a 
judgment based on its Summary Judgment Order.  That order concludes with a directive to 

                                                 
 1 References to D.I. in this letter are to the public docket in In re ASHINC Corp., et al., 

Case No. 12-11564.  References to Adv. Dkt. No. are to the Adversary Proceeding 
pending under Case No. 13-50530. 

 2 Capitalized terms not defined herein shall have the meanings ascribed to them in the 
Litigation Trust Letter. 
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the parties to submit a proposed form of judgment by May 18, 2021, Adv. Dkt. No. 826 at 4, 
which the Trustee has done. 

Simply put, the Trustee considers the Summary Judgment Order—and any 
forthcoming judgment—to have crystallized the Yucaipa Funds’ liability in the Adversary 
Proceedings.  With that premise, the Trustee asks this Court to allow her to use the Rule 
2004 mechanism to pursue post-judgment discovery to help her collect on the judgment, 
even though the Federal Rules of Civil Procedure and the Federal Rules of Bankruptcy 
Procedure make clear that post-judgment discovery “[i]n aid of the judgment or execution” is 
available only in adversary proceedings upon entry of a judgment.  Fed. R. Civ. P. 69(a)(2); 
see also Fed. R. Bankr. P. 7069.  This strategy finds no support in the law or logic. 

As the Trustee is well aware, this Court has already recognized that Yucaipa’s 
counsel correctly identified the foregoing flaw in the Rule 2004 Motion—namely, that the 
Litigation Trustee can seek post-judgment relief only through an adversary proceeding, not 
Rule 2004:   

I think Mr. Klyman . . . really hit the nail on the head towards the end of his 
presentation which is to me this feels like post-judgment discovery about 
collectability and it’s available under Rule 7069 by adversary proceeding.  It’s not by 
Rule 2004.  And, of course, it follows an actual judgment. 

Litigation Trust Letter Ex. A (“Rule 2004 Hearing Tr.”) at 24:21–25:1.   

The Court’s clear observation is consistent with case law holding that discovery “[i]n 
aid of the judgment or execution” is available in adversary proceedings only upon entry of a 
judgment under Rule 7069, and cannot be separately initiated under Rule 2004.  In re 
Barnes, 365 B.R. 1, 6 (Bankr. D.D.C. 2007) (“Rule 69 of the Federal Rules of Civil 
Procedure (made applicable by Fed. R. Bankr. P. 7069), contemplates that discovery in an 
adversary proceeding to enforce a judgment shall be conducted under that rule, not Rule 
2004.”).  In addition to relying on cases applying the “pending proceeding” rule as to Rule 
2004, the court in Barnes recognized that “prejudgment discovery into assets from which a 
prospective judgment may be collected is generally not allowed in civil actions (an adversary 
proceeding being the analog of a civil action in the district court).”  Id. 

The Yucaipa Funds acknowledge this Court’s comments at the prior hearing on the 
2004 Motion, that “[w]e’re not really in this litigation,” because “we’re really talking about 
collectability of judgment against potential third parties.”  Rule 2004 Hearing Tr. at 28:3–5.  
Given the current posture of the litigation, there can be no dispute that the Trustee’s 
discovery into the existence of fraudulent or avoidable transfers in order to collect on any 
judgment in the Adversary Proceedings constitutes post-judgment discovery under Rule 
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7069.  E.g., 12 Charles A. Wright & Arthur R. Miller, Federal Practice and Procedure § 3014 
(3d ed.) (“The judgment creditor is allowed discovery to find out about . . . assets that have 
been fraudulently transferred . . . .”); 6 Bus. & Com. Litig. Fed. Cts. § 62:19 (4th ed.) 
(“Courts routinely hold that although a judgment creditor may seek discovery under Rule 
69(a) from ‘any person’ . . . .”); see also EM Ltd. v. Republic of Argentina, 695 F.3d 201, 208 
(2d Cir. 2012), aff’d, 573 U.S. 134 (2014) (“[T]hird persons may be examined about the 
assets of the judgment debtor so long as the motive is not to harass the third party”) (quoting 
Charles A. Wright & Arthur R. Miller, Federal Practice and Procedure § 3014 (2d ed. 2012)).  
Accordingly, the Trustee’s attempt to distinguish the pending proceeding rule by asserting 
that she is “looking for [discovery] in connection with additional potential claims that the 
trustee may pursue” is not credible or supported by applicable law.  See Rule 2004 Hearing 
Tr. at 23:8–12.   

The Trustee’s 2004 Motion represents a clear attempt to use Rule 2004 to side-step 
the judgment requirement for post-judgment discovery under Rule 7069.  This is not 
permitted under this court’s precedent applying the pending proceeding rule.  See infra 
Section B. 

B. The Trustee’s 2004 Motion is Barred by the Pending Proceeding Rule. 

In the event the Trustee continues to argue that the Rule 2004 discovery is somehow 
unrelated to post-judgment discovery, that discovery should be barred by the “pending 
proceeding” rule, which generally prohibits parties from using Rule 2004 to conduct 
discovery upon the commencement of an adversary proceeding or contested matter.   E.g., In 
re Wash. Mut., Inc., 408 B.R. 45, 51 (Bankr. D. Del. 2009) (“The primary concern of courts 
is the use of Rule 2004 examinations to circumvent the safeguards and protections of the 
Federal Rules of Civil Procedure.”); In re Millennium Lab Holdings II, LLC, 562 B.R. 614, 
626 (Bankr. D. Del. 2016) (“[A] Rule 2004 examination is generally not available once an 
adversary proceeding or contested matter has been commenced; at that point, discovery is 
made pursuant to the Federal Rules of Bankruptcy Procedure.”). 

The Trustee’s own discovery tactics in the Adversary Proceedings make clear that the 
discovery the Trustee now seeks under Rule 2004 is inextricably intertwined with the 
pending Adversary Proceedings, and therefore barred by the pending proceeding rule.  As 
noted in Yucaipa’s objection to the Rule 2004 Motion, (see D.I. 4105), the Trustee expressly 
sought through discovery in the Adversary Proceedings the exact information now sought by 
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the 2004 Motion.3  This is not disputed:  The Trustee’s counsel has admitted that the 
information sought in the Rule 2004 Motion was previously sought in the Adversary 
Proceedings through the deposition of the Yucaipa Funds’ 30(b)(6) witness, and the Trustee 
failed to properly pursue this prior to the close of discovery: 

The issue generally leads to distributions that we understand Yucaipa has 
made over time to their investors.  Just so it’s clear, in the adversary 
proceedings during fact discovery, the questions were asked about 
distributions and the ability of the Yucaipa funds to satisfy judgments.  
The Yucaipa funds raised objections in the answer to those questions. . . . 
We did not move to compel those answers. 

(D.I. 4106, Declaration of Maurice Suh (“Suh Decl.”), Ex. 9 at 7:23–8:9)  The Trustee’s 
Rule 30(b)(6) Deposition Notice for Yucaipa included the following topics, which are at the 
heart of the Trustee’s 2004 Motion: 

63.  The structure of the [Yucaipa] Funds, including their creation, 
investors, size, and duration. 

64.  The ability of the [Yucaipa] Funds to satisfy any judgment in the 
Actions. 

(Suh Decl., Ex. 2 (the “Yucaipa 30(b)(6) Notice”) at 13 (the “Investor/Judgment Topics”).)  
Yucaipa objected to providing the identities of its investors—again, the same issue presented 
here—and offered to meet and confer with respect to those objections.  (See Suh Decl., Ex. 3, 
Rule 30(b)(6) Topic Objections at 41–42.)  But the Trustee waived her right to challenge the 
objections:  she never responded to either Yucaipa’s written objections or its offer to meet 
and confer with respect to them before the discovery cutoff.  (Suh Decl., ¶ 11.) 

On May 22, 2019, the Trustee took the deposition of Derex Walker in his capacity as 
Yucaipa’s corporate representative under Rule 30(b)(6).  At that deposition, counsel for the 
Trustee again raised the Investor/Judgment Topics in questions to Mr. Walker.  Yucaipa’s 
counsel objected to the questions and ultimately the Trustee’s counsel stated, “We’ll reserve 

                                                 
 3 Notably, during discovery, the Yucaipa Funds also produced seven witnesses for 

deposition, including Ron Burkle (the founder and managing member of an investment 
firm that manages the Yucaipa Funds, and himself an individual defendant in the Lender 
Action) and the Yucaipa Funds’ corporate representative under Rule 30(b)(6).  The 
Trustee declined to pursue the now purportedly critical information when she had the 
chance before the close of fact discovery. 
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the right to call him back if we need to ask that and you can mark that place in the 
transcript.”  (Suh Decl., Ex. 4 at 234:22–235:16.)  But the Trustee never raised the issue 
again, in any way, before the July 26, 2019 fact discovery cutoff or for more than eight 
months after it.   

The simple fact that the Trustee sought the same information previously through 
discovery in the Adversary Proceedings that she now seeks through the 2004 Motion 
demonstrates that the pending proceeding rule is implicated here.  Otherwise, there would 
have been no basis for the Trustee to seek such information in the Adversary Proceedings 
through the Yucaipa Funds’ 30(b)(6) witness.  See Fed. R. Civ. P. 26(b)(1) (“Parties may 
obtain discovery regarding any nonprivileged matter that is relevant to any party’s claim.”) 
(emphasis added); In re Kearney, 590 B.R. 913, 924–26 (Bankr. D.N.M. 2018) (“[T]he 
pending proceeding rule . . . appl[ies]” where the “Rule 2004 request . . . concern[s] evidence 
relevant to the pending proceeding.”).  If the Trustee previously sought in the Adversary 
Proceedings the same information that she now seeks in the 2004 Motion without believing it 
was relevant to the Adversary Proceedings, then this evidences an abuse of the discovery 
process by the Trustee.  Regardless of whether the Trustee previously sought discovery to 
which she was not entitled at the time in the Adversary Proceedings, or now seeks 
information through Rule 2004 in violation of the pending proceeding rule, the Court should 
not permit such gamesmanship with respect to the applicable discovery rules and deadlines. 

Accordingly, the pending proceeding rule precludes the Trustee from getting a 
“second bite at the apple” through Rule 2004.  Now that discovery has closed, the Trustee is 
too late.  Indeed, information related to the Yucaipa Funds’ historical transfers to investors 
should only be discoverable if (a) the Trustee were able to obtain a judgment against the 
Yucaipa Funds in the Adversary Proceedings, and (b) that judgment exceeds the 
approximately $45 million (not including interest) currently reserved for the Yucaipa Funds 
from the Allied estate or is otherwise not paid by the Yucaipa Funds. 

C. The Requests at the Heart of the 2004 Motion Arose From Information 
Provided by Yucaipa in Confidential Mediation. 

As noted in the Yucaipa Funds’ prior objection to the 2004 Motion, in October 2019, 
the Trustee and the Yucaipa Funds engaged in confidential mediation, and in furtherance of 
settlement, the parties held a privileged discussion on the potential collectability of any 
judgment in favor of the Trustee.  (Suh Decl., ¶ 5.)  This mediation discussion was the 
provenance of the Trustee’s 2004 Motion.   

The Trustee admits that the evidence she seeks via Rule 2004 is meant to address the 
“concerns” that she claims to have formed based on what she learned in those mediation 
discussions; this is reflected in correspondence between the parties that the Trustee failed to 
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attach to the 2004 Motion.  The Trustee explained in that correspondence that the issue of 
collectability of a judgment was discussed “[t]owards the end of” 2019.  (See Suh Decl., Ex. 
6 at 1.)  She further asserted to counsel for the Yucaipa Funds that “your client [i.e., 
Yucaipa] and counsel suggested that the defendant funds do not have sufficient assets to 
satisfy a judgment,” and that “[y]our client [Yucaipa] also referenced a large distribution 
made in the spring of 2019.”  (Id.)  After being purportedly informed of this distribution by 
the Yucaipa Funds, the Trustee claims to have “analyzed and confirmed that there have been 
large distributions made by the defendant fund from . . . publicly available resources.”  (Id.)  
The Trustee also confirms in her initial Motion that she was “told by the Yucaipa Funds’ 
counsel that there have been . . . distributions over time.”  (D.I. 4086 at 3.)  However, the 
only communications on these issues that occurred in late 2019—or at any time directly 
between the Yucaipa Funds and the Trustee—occurred in the October 2019 mediation itself.  
(See Suh Decl., ¶ 17.)4 

During the September 2020 hearing on the 2004 Motion, Your Honor was “troubled” 
by the fact that the Trustee brought the 2004 Motion based on confidential information 
provided by the Yucaipa Funds in a confidential mediation.  Rule 2004 Hearing Tr. at 27:4–
6.  Your Honor’s concern was mitigated based on the assumption that, following the entry of 
a judgment, the Trustee would necessarily seek discovery to the extent the Yucaipa Funds 
lacked assets to satisfy any judgment.  Id. at 27:16–23.  But because that discovery would 
come only after entry of a judgment, the Trustee can pursue the discovery only in an 
adversary proceeding pursuant to Bankruptcy Rule 7069.  Rule 2004 is not an appropriate 
procedural device to obtain post-judgment discovery with respect to information that is the 
product of confidential mediation.  The Trustee cites no case law to the contrary. 

D. Any Concerns About the Statute of Limitations Result Solely from the 
Litigation Trust’s Delay in Discovery and Do Not Justify Ignoring the 
Protections Afforded by Rule 7069. 

For the reasons stated above, the Trustee cannot use Rule 2004 to end-run the timing 
and other protections of the Federal Rules of Bankruptcy Procedure.  This is particularly true 
where the Court’s stated concern at the September 2020 hearing on the Rule 2004 Motion 
regarding statutes of limitation are largely of the Trustee’s own making.  These Adversary 
Proceedings have been pending in this Court for over eight years.  The Trustee cannot use 

                                                 
4   The 2004 Motion is silent on the fact that the October 2019 Mediation is the source of the 

Trustee’s purported “concern”—even though the Yucaipa Funds specifically objected on 
this basis during the meet-and-confer process.  (Suh Decl., Ex. 7 at 1 (requesting, with no 
response, when the purported comments were made at any point outside of the 
mediation).)  
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her delay in prosecuting this litigation as grounds to avoid the clear limitations of the 
Bankruptcy Rules.  Further, the Trustee’s assertion of “alarm[]” or continued dissipation of 
assets is misleading.  See Litigation Trust Letter, p. 2 n.4.  The Yucaipa Funds represent that 
they have made no distributions to any of their general or limited partners in 2020 or to date 
in 2021. 

E. Bankruptcy Code Sections 105(a) and 1106(a)(3) Do Not Rescue the 2004 
Motion From its Procedural Frailties. 

Perhaps recognizing that the relief the Trustee seeks in the 2004 Motion is not 
permitted under either Rule 2004 or Rule 7069, the Trustee falls back on Bankruptcy Code 
sections 105(a) and 1106(a)(3).  Neither Code section is applicable here. 

First, the Trustee asserts that Bankruptcy Code section 105(a) “confirms the Court’s 
authority to grant the [2004] Motion . . . .”  (D.I. 4119 (Rule 2004 Reply) at 3.)  It is not at all 
clear what the Trustee means here, but the sole case cited in support of her position is In re 
Klika, 2007 WL 842073, at *3 (Bankr. D. Del. Mar. 16, 2007).  That case did not hold that 
section 105(a) furthers or expands a court’s authority under Rule 2004.  Further, the court’s 
reference to section 105(a) appears to be focused on a portion of a challenged order 
prohibiting dissipation of debtor assets, not Rule 2004 discovery.  See id. at *2.  In any event, 
as this Court is well aware, section 105(a) “does not ‘authorize the bankruptcy courts to 
create substantive rights that would otherwise be unavailable under [the Code].’”  In re 
Combustion Eng’g, Inc., 391 F.3d 190, 236 (3d Cir. 2004) (citation omitted); see also Law v. 
Siegel, 571 U.S. 415, 421 (2014) (“Section 105(a) confers authority to ‘carry out’ the 
provisions of the Code, but it is quite impossible to do that by taking action that the Code 
prohibits.”).  Section 105 does not expand or modify the scope of discovery under Rule 2004 
or 7069, and the Trustee’s reliance on this section only furthers the faults with the 2004 
Motion. 

Second, the Trustee asserts that “Section 1106(a)(3) empowers the Trustee to pursue 
information that is germane to the value and potential recovery of claims . . . .”  2004 Reply, 
p. 3.  This position is again just wrong.  Section 1106(a) sets for the general duties that a 
trustee must undertake in order to fulfill its role in a chapter 11 case.  However, that 
provision does not grant the Trustee the substantive right to pursue discovery against third 
parties.  Rather, such actions must be taken pursuant to Rule 2004, or in the event an 
Adversary Proceeding has commenced, pursuant to the provisions of the Bankruptcy Rules 
applicable to adversary proceedings.  See, e.g., In re Wilcher, 56 B.R. 428, 432–33 (Bankr. 
N.D. Ill. 1985).  Further, as a result of confirmation of the debtors’ Chapter 11 plan in these 
cases, the Trustee’s obligations, duties, and powers are set forth in the plan or “Litigation 
Trust Agreement,” not in section 1106.  (See Debtors’ Modified First Amended Joint 
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Chapter 11 Plan of Reorganization Proposed by the Debtors, the Committee and the First 
Lien Agents (D.I. 3360-1), ¶¶ 5.8, 5.10.)  The Yucaipa Funds do not dispute the Trustee’s 
right to conduct discovery consistent with the applicable Bankruptcy Rules, but, as with 
section 105, section 1106 does not expand or modify the permissible scope of discovery 
under Rule 2004 or 7069. 

**** 

For the foregoing reasons, the Yucaipa Funds respectfully request that the Court deny 
the Trustee’s 2004 Motion. 
 

Respectfully, 
 
/s/ Robert A. Klyman 
 
Robert A. Klyman 
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