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Robert A. Klyman 
Direct: +1 213.229.7562 
Fax: +1 213.229.7562 
RKlyman@gibsondunn.com 

  

May 12, 2021 

VIA CM/ECF 

The Honorable Christopher S. Sontchi 
United States Bankruptcy Court 
District of Delaware 
824 North Market Street, 5th Floor 
Wilmington, DE 19801 

Re: Allied Litigation, Case No. 12-11564 (CSS) 

 
Dear Chief Judge Sontchi: 

I write this letter on behalf of the Yucaipa Funds in response to the letter dated May 
10, 2021 (D.I. 4152) filed by the Litigation Trust pursuant to which the Litigation Trustee 
seeks to revisit the Rule 2004 Motion (the “Litigation Trust Letter”).1   The relief sought by 
the Litigation Trustee is premature and legally improper.   

Yucaipa requests that the Court set a briefing schedule on whether and to what extent 
the Rule 2004 Motion is appropriate at this time under the Federal Rules of Bankruptcy 
Procedure.  As this Court recognized at the hearing on the Rule 2004 Motion, the Rule 2004 
Motion is procedurally improper to the extent the Litigation Trustee seeks relief as a post-
judgment remedy under Bankruptcy Rule 7069.  The Litigation Trustee can seek that relief 
only through an adversary proceeding, not Rule 2004:   

I think Mr. Klyman I mean really hit the nail on the head towards the end of his 
presentation which is to me . . . this feels like post-judgment discovery about 
collectability and it’s available under Rule 7069 by adversary proceeding.  It’s not by 
Rule 2004.  And, of course, it follows an actual judgment. 

Litigation Trust Letter Ex. A (“Rule 2004 Hearing Transcript”) at 24:21-25:1.   

 The Court also noted that, in the alternative, “we’re . . . at the beginning of a litigation 
before it’s been filed on potential claims for fraudulent conveyance against recipients of 
assets from the defendant . . . .”  Rule 2004 Hearing Transcript at 28:6-10.  In that scenario, 
the discovery sought in the Rule 2004 Motion would similarly be “premature” because no 
such action has been filed.  Id. at 28:11-15. 

                                                 
 1 Capitalized terms not defined herein shall have the meanings ascribed to them in the Litigation Trust 

Letter. 
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 Further, Your Honor was “troubled” by the fact that the Litigation Trustee brought 
the Rule 2004 Motion based on confidential information provided by Yucaipa in a 
confidential mediation.  Id. at 27:4-6.  Your Honor’s concern was mitigated based on the 
assumption that following the entry of a judgment, the Litigation Trustee would necessarily 
seek discovery to the extent Yucaipa lacked assets to satisfy any judgment.  Id. at 27:16-23.  
But because that discovery would come only after a judgment, the Litigation Trust can 
pursue the discovery only in an adversary proceeding pursuant to Bankruptcy Rule 7069. 

 We believe that these issues require more fulsome briefing and respectfully request 
that the Court use the status conference to set that briefing schedule. 
 

Respectfully, 
 
/s/ Robert A. Klyman 
 
Robert A. Klyman 
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