
  
KE 32015435 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 )  
In re: ) Chapter 11 
 )  
FAH LIQUIDATING CORP., et al.,1 ) Case No. 13-13087 (KG) 
(f/k/a FISKER AUTOMOTIVE HOLDINGS, INC.) )  
 )  
    Debtors. ) (Jointly Administered) 
 )  
 ) Re:  Docket No. 963 

SUPPLEMENT TO THE DEBTORS’ SECOND AMENDED JOINT PLAN OF 
LIQUIDATION PURSUANT TO CHAPTER 11 OF THE BANKRUPTCY CODE 

(LIQUIDATING TRUST AGREEMENT) 

 PLEASE TAKE NOTICE THAT the above-captioned debtors (collectively, the 
“Debtors”), hereby file this plan supplement (this “Plan Supplement”), in support of the Debtors’ 
Second Amended Joint Plan of Liquidation Pursuant to Chapter 11 of the Bankruptcy Code 
[Docket No. 963] (as amended or modified from time to time and including all exhibits and 
supplements thereto, the “Plan”),2 filed in these chapter 11 cases on June 4, 2014. 

 PLEASE TAKE FURTHER NOTICE that this Plan Supplement includes the 
following document: 

 Exhibit C – Liquidating Trust Agreement 

 PLEASE TAKE FURTHER NOTICE that copies of the Plan, this Plan Supplement, 
and any other related documents are available upon request to Rust Consulting/Omni 
Bankruptcy, the Debtors’ administrative advisor, at (866) 989-3043, or by visiting the website 
maintained in these chapter 11 cases at http://www.omnimgt.com/fiskerautomotive.  You may 
also obtain copies of any pleadings filed in these chapter 11 cases for a fee via PACER at:  
http://www.deb.uscourts.gov.  

 

                                                 
1 The Debtors, together with the last four digits of each Debtor’s federal tax identification number, are:  

FAH Liquidating Corp. (f/k/a Fisker Automotive Holdings, Inc.) (9678); and FA Liquidating Corp. 
(f/k/a Fisker Automotive, Inc.) (9075).  For the purpose of these chapter 11 cases, the service address for the 
Debtors is:  3080 Airway Avenue, Costa Mesa, California 92626. 

2  Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in the 
Plan. 
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Dated:  June 4, 2014 /s/ Peter J. Keane  
 Wilmington, Delaware Laura Davis Jones (DE Bar No. 2436) 

James E. O’Neill (DE Bar No. 4042) 
Peter J. Keane (DE Bar No. 5503) 
PACHULSKI STANG ZIEHL & JONES LLP 

 919 North Market Street, 17th Floor 
 P.O. Box 8705 
 Wilmington, Delaware 19899-8705 (Courier 19801) 
 Telephone: (302) 652-4100 
 Facsimile: (302) 652-4400 
 Email:  ljones@pszjlaw.com 
   joneill@pszjlaw.com 
   pkeane@pszjlaw.com 
 - and -  

 James H.M. Sprayregen, P.C. (admitted pro hac vice) 
 Anup Sathy, P.C. (admitted pro hac vice) 
 Ryan Preston Dahl (admitted pro hac vice) 
 KIRKLAND & ELLIS LLP 
 300 North LaSalle Street 
 Chicago, Illinois  60654 
 Telephone: (312) 862-2000 
 Facsimile: (312) 862-2200 
 Email:  james.sprayregen@kirkland.com 
   anup.sathy@kirkland.com 
   ryan.dahl@kirkland.com 
  
 Attorneys for the 
 Debtors and Debtors in Possession 
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LIQUIDATING TRUST AGREEMENT 

This liquidating trust agreement (the “Agreement”) is made this __ day of June, 2014 by 
and among FAH Liquidating Corp. (f/k/a Fisker Automotive Holdings, Inc.) and FA Liquidating 
Corp. (f/k/a Fisker Automotive, Inc.) (together, the “Debtors”), and Emerald Capital Advisors 
Corp. as trustee (the “Liquidating Trustee”).  Capitalized terms used but not otherwise defined in 
this Agreement shall have the meanings ascribed to them in the Plan (as defined below). 

RECITALS 

WHEREAS, on November 22, 2013, each of the Debtors filed a voluntary Chapter 11 
petition with the United States Bankruptcy Court for the District of Delaware (the “Bankruptcy 
Court”); and  

WHEREAS, on June __, 2014, the Bankruptcy Court entered its [Name of Confirmation 
Order] [Docket No. __] (the “Confirmation Order”), confirming the Debtors’ Second Amended 
Joint Plan of Liquidation Pursuant to Chapter 11 of the Bankruptcy Code (the “Plan”); and  

WHEREAS, the Plan’s Effective Date occurred on June __, 2014; and 

WHEREAS, the Plan contemplates, on the Effective Date, (a) the creation of a 
liquidating trust (the “Liquidating Trust”) and the creation of the beneficial interests in the 
Liquidating Trust of Holders of General Unsecured Claims in Class 5A and Class 5B against 
Holdings and Fisker Automotive, respectively, and Holders of Warranty Claims that elect to opt 
out of the Warranty Program in Class 6 (collectively, the “Beneficiaries”), and (b) that the 
Liquidating Trust will be vested with the Liquidating Trust Assets, to be liquidated and 
distributed to the Beneficiaries, as set forth in the Plan; and 

WHEREAS, the Plan contemplates that, pursuant to Treasury Regulation Section 
301.7701-4(d), the Liquidating Trust shall be created for the primary purpose of liquidating the 
Liquidating Trust Assets in an expeditious but orderly manner for the benefit of the 
Beneficiaries, with no objective to continue or engage in the conduct of a trade or business, 
except to the extent reasonably necessary to and consistent with the liquidating purpose of the 
Liquidating Trust and the Plan; and 

WHEREAS, except with respect to the Disputed Claims Reserves, the Liquidating Trust 
is intended to qualify as a “grantor trust” for U.S. federal income tax purposes, pursuant to 
Sections 671-677 of the Internal Revenue Code of 1986, as amended (the “IRC”), with the 
Beneficiaries to be treated as the grantors of the Liquidating Trust and deemed to be the owners 
of the Liquidating Trust Assets (subject to the rights of creditors of the Liquidating Trust), and, 
consequently, the transfer of the Liquidating Trust Assets to the Liquidating Trust shall be 
treated as a deemed transfer of those assets from the Debtors and the Estates to the Beneficiaries 
(to the extent of the value of their respective interests in such assets) followed by a deemed 
transfer by such Beneficiaries (to the extent of the value of their respective interests in such 
assets) to the Liquidating Trust for federal income tax purposes. 

NOW, THEREFORE, pursuant to the Plan and the Confirmation Order, in consideration 
of the mutual agreements of the parties contained herein, and for other good and valuable 
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consideration, the receipt and sufficiency of which are hereby acknowledged and affirmed, the 
parties hereby agree as follows: 

ARTICLE I 
DECLARATION OF TRUST 

1.1 Creation and Purpose of the Liquidating Trust.  The Debtors and the 
Liquidating Trustee hereby create the Liquidating Trust for the primary purpose of liquidating 
and distributing the Liquidating Trust Assets to the Beneficiaries in accordance with their 
respective entitlements, if any, under the Plan, the Confirmation Order, and applicable tax 
statutes, rules, and regulations, and in an expeditious but orderly manner, with no objective to 
continue or engage in the conduct of a trade or business, except to the extent reasonably 
necessary to and consistent with the liquidating purpose of the Liquidating Trust and the Plan.  In 
particular, the Liquidating Trustee shall (a) make continuing efforts to collect and reduce the 
Liquidating Trust Assets to Cash, and (b) make timely distributions and not unduly prolong the 
duration of the Liquidating Trust. 

1.2 Declaration of Trust.  In order to declare the terms and conditions hereof, and in 
consideration of the confirmation of the Plan, the Debtors and the Liquidating Trustee have 
executed this Agreement and, effective on the Plan’s Effective Date, hereby irrevocably transfer 
to the Liquidating Trust, all of the right, title, and interests of the Debtors in and to the 
Liquidating Trust Assets, to have and to hold unto the Liquidating Trust and its successors and 
assigns forever, under and subject to the terms of the Plan and the Confirmation Order, for the 
benefit of the Beneficiaries (to the extent of their respective legal entitlements) and their 
successors and assigns as provided for in this Agreement and in the Plan and Confirmation 
Order. 

1.3 Vesting of Estate Assets.  On the Effective Date, pursuant to the terms of the 
Plan, all Liquidating Trust Assets shall be vested in the Liquidating Trust, which also shall be 
authorized to obtain, liquidate, and collect all of the Liquidating Trust Assets not in its 
possession and pursue all Causes of Action (other than those released or exculpated pursuant to 
the Plan).  In addition, on the Effective Date, the Liquidating Trust shall, to the extent provided 
by the Plan, (i) take possession of all books, records, and files of the Debtors and their Estates 
and (ii) provide for the retention and storage of such books, records, and files until such time as 
the Liquidating Trust determines, in accordance with this Agreement, that retention of same is no 
longer necessary or required.  Subject to the provisions of the Plan, all Liquidating Trust Assets 
shall be delivered to the Liquidating Trust free and clear of Liens, Claims, and Interests of any 
kind.  Moreover, on the Effective Date, all privileges with respect to any assets of the Estates 
and/or of the Debtors (other than the Acquired Assets), including the attorney-client privilege, 
shall be automatically vested in, and available for assertion by or waiver on behalf of, the 
Liquidating Trust to the extent provided by the Plan.  To the extent any of the foregoing does not 
automatically occur on the Effective Date or is not effectuated through the Confirmation Order 
or this Agreement, the Debtors shall, on the Effective Date, execute such other and further 
documents as are reasonably necessary to effectuate all of the foregoing. 

1.4 Acceptance by Liquidating Trustee.  The Liquidating Trustee hereby accepts 
the trust imposed on it by this Agreement and agrees to observe and perform that trust on and 
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subject to the terms and conditions set forth in this Agreement, the Plan, and the Confirmation 
Order.  In connection with and in furtherance of the purposes of the Liquidating Trust, the 
Liquidating Trustee hereby accepts the transfer of the Liquidating Trust Assets. 

1.5 Name of the Liquidating Trust.  The Liquidating Trust established hereby shall 
be known as the “FAH Liquidating Trust.” 

1.6 Liquidating Trust Oversight Committee.  Pursuant to the Plan and this 
Agreement, the Liquidating Trust Oversight Committee shall be created on the Plan’s Effective 
Date.  The Liquidating Trust Oversight Committee shall comprise three (3) members; provided, 
however, the Liquidating Trust Oversight Committee may be comprised of fewer than three (3) 
members as set forth in Section 3.1 of this Agreement.  The Liquidating Trust Oversight 
Committee shall have the rights, duties, and responsibilities provided for in the Plan and in this 
Agreement. 

ARTICLE II 
THE LIQUIDATING TRUSTEE 

2.1 Appointment.  The Liquidating Trustee has been selected pursuant to the 
provisions of the Plan and has been appointed as of the Effective Date.  The Liquidating 
Trustee’s appointment shall continue until the earlier of (a) the termination of the Liquidating 
Trust or (b) the Liquidating Trustee’s resignation, death, dissolution, or removal.  To effectuate 
an orderly and efficient transition of the administration of the Liquidating Trust Assets from the 
Debtors to the Liquidating Trustee, the Liquidating Trustee may perform certain services in 
connection with its duties and obligations under this Agreement prior to the Effective Date. 

2.2 General Powers.  The Liquidating Trustee shall have all duties, obligations, 
rights, and benefits assumed by, assigned to, or vested in the Liquidating Trust under the Plan, 
the Confirmation Order, this Agreement, and any other agreement entered into pursuant to or in 
connection with the Plan.  Except as otherwise provided in this Agreement, the Plan, or the 
Confirmation Order, the Liquidating Trustee may control and exercise authority over the 
Liquidating Trust Assets, over the acquisition, management, and disposition thereof, and over the 
management and conduct of the business of the Liquidating Trust.  Regarding all matters 
identified in Section 3.3 hereof, the Liquidating Trustee shall follow the direction of, or in the 
case of Section 3.3(g) seek the approval of, the Liquidating Trust Oversight Committee; 
provided, however, that nothing in this Agreement shall be deemed to prevent the Liquidating 
Trustee from taking, or failing to take, any action that it is obligated to take (or fail to take) in the 
performance of any fiduciary or similar duty that the Liquidating Trustee owes to the 
Beneficiaries or any other Person.  No person dealing with the Liquidating Trust shall be 
obligated to inquire into the Liquidating Trustee’s authority in connection with the acquisition, 
management, or disposition of Liquidating Trust Assets; provided, however, that the members of 
the Liquidating Trust Oversight Committee are entitled to make such inquiries in connection 
with the exercise of their rights and powers pursuant to Section 3.3 of this Agreement.  Without 
limiting the generality of the foregoing, but subject to the Plan, the Confirmation Order, and 
other provisions of this Agreement, the Liquidating Trustee shall be expressly authorized to, with 
respect to the Liquidating Trust and the Liquidating Trust Assets: 
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(a) Exercise all power and authority that may be or could have been 
exercised, commence all proceedings that may be or could have been commenced, and take all 
actions that may be or could have been taken with respect to the Liquidating Trust Assets, by any 
officer, director, shareholder, or other party acting in the name of the Debtors or their Estates 
with like effect as if duly authorized, exercised, and taken by action of such officers, directors, 
shareholders, or other party. 

(b) Open and maintain bank accounts on behalf of or in the name of the 
Liquidating Trust, calculate and make distributions, and take other actions consistent with the 
Plan and the implementation thereof, including the establishment, re-evaluation, adjustment, and 
maintenance of appropriate reserves, in the name of the Liquidating Trust. 

(c) Receive, manage, invest, supervise, and protect the Liquidating Trust 
Assets, subject to the limitations provided herein. 

(d) Hold legal title to any and all Liquidating Trust Assets. 

(e) Subject to the applicable provisions of the Plan, collect and liquidate all 
Liquidating Trust Assets. 

(f) Review and, where appropriate, object to Claims and Interests and 
supervise and administer the resolution, settlement and payment of all Claims and Interests and 
the distribution to the Beneficiaries and creditors of the Liquidating Trust, in accordance with 
this Agreement, the Plan (expressly including Article VI.B thereof), and the Confirmation Order. 

(g) Subject to Section 4.2 of this Agreement, prosecute, compromise, and 
settle all Causes of Action (other than those released pursuant to Article IX of the Plan). 

(h) (i) Seek a determination of tax liability under Bankruptcy Code Section 
505; (ii) file, if necessary, any and all tax and information returns required with respect to the 
Debtors and the Liquidating Trust; (iii) make tax elections for and on behalf of the Debtors and 
the Liquidating Trust; and (iv) pay taxes, if any, payable for and on behalf of the Debtors and the 
Liquidating Trust. 

(i) Pay all lawful, expenses, debts, charges, taxes, and liabilities of the 
Debtors, as required by the Plan, and the Liquidating Trust. 

(j) Calculate and implement distributions to applicable Beneficiaries, and to 
creditors of the Liquidating Trust, as provided for, or contemplated by, the Plan, the 
Confirmation Order, and this Agreement. 

(k) Withhold from the amount distributable to any person such amount as 
may be sufficient to pay any tax or other charge which the Liquidating Trustee has determined, 
in its sole discretion, may be required to be withheld therefrom under the income tax laws of the 
United States, any foreign country, or of any state, local, or political subdivision of either.   
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(l) Enter into any agreement or execute any document required by or 
consistent with the Plan, the Confirmation Order, or this Agreement and perform all obligations 
thereunder. 

(m) If any of the Liquidating Trust Assets are situated in any state or other 
jurisdiction in which the Liquidating Trustee is not qualified to act as trustee, nominate and 
appoint a person duly qualified to act as trustee in such state or jurisdiction and require from 
each such trustee such security as may be designated by the Liquidating Trustee in its discretion; 
confer on such trustee all the rights, powers, privileges, and duties of the Liquidating Trustee 
hereunder, subject to the conditions and limitations of this Agreement, except as modified or 
limited by the Liquidating Trustee and except where the conditions and limitations may be 
modified by the laws of such state or other jurisdiction (in which case, the laws of the state or 
other jurisdiction in which such trustee is acting shall prevail to the extent necessary); require 
such trustee to be answerable to the Liquidating Trustee for all monies, assets, and other property 
that may be received in connection with the administration of all property; and, remove such 
trustee, with or without cause, and appoint a successor trustee at any time by the execution by the 
Liquidating Trustee of a written instrument declaring such trustee removed from office, and 
specifying the effective date and time of removal. 

(n) Purchase and carry all insurance policies and pay all insurance premia and 
costs it deems reasonably necessary or advisable. 

(o) Retain and compensate, without further order of the Bankruptcy Court, 
the services of employees, professionals, and consultants to advise and assist in the 
administration, prosecution and distribution of the Liquidating Trust Assets.  

(p) Implement, enforce, or discharge all of the terms, conditions and all other 
provisions of, and all duties and obligations under, the Plan, the Confirmation Order, and this 
Agreement. 

(q) Subject to the provisions of the Plan, enter into agreements with any 
Entity or with Holders of Claims or Interests for the prosecutions of Causes of Action, including 
Avoidance Actions. 

(r) Undertake all administrative functions of the Chapter 11 Cases, including 
the ultimate dissolution of the Debtors and the closing of the Chapter 11 Case of FAH 
Liquidating Corp. 

(s) Take all other actions consistent with the provisions of the Plan that the 
Liquidating Trustee deems reasonably necessary or desirable to administer the Plan. 

2.3 Limitations on the Liquidating Trustee.  Notwithstanding anything under 
applicable law, this Agreement, or the Plan to the contrary, the Liquidating Trustee shall not do 
or undertake any of the following: 

(a) Disregard the instructions of the Liquidating Trust Oversight Committee 
as to any matter identified in Section 3.3 hereof; provided, however, that nothing in this 
Agreement shall be deemed to prevent the Liquidating Trustee from taking, or failing to take, 
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any action that it is obligated to take (or fail to take) in the performance of any fiduciary or 
similar duty which the Liquidating Trustee owes to the Beneficiaries or any other Person, 
including as set forth in this Section 2.3. 

(b) Take any action that would jeopardize treatment of the Liquidating Trust 
as a “liquidating trust” for federal income tax purposes. 

(c) Receive transfers of any listed stocks or securities, or any readily 
marketable securities, except as is absolutely necessary or required under the Plan and the 
Confirmation Order; provided, however, that in no event shall the Liquidating Trustee receive 
any such investment that would jeopardize treatment of the Liquidating Trust as a “liquidating 
trust” for federal income tax purposes. 

(d) Receive or retain cash or cash equivalents in excess of a reasonable 
amount necessary to make applicable distributions to Beneficiaries and satisfy any liabilities of 
the Liquidating Trust and to establish and maintain the reserves contemplated by the Plan. 

(e) Exercise any investment power other than the power to invest in demand 
and time deposits in banks or savings institutions, or other temporary liquid investments, such as 
short-term certificates of deposit or Treasury bills or other investments that a “liquidating trust” 
within the meaning of Treasury Regulation Section 301.7701-4(d) may be permitted to hold, 
pursuant to the Treasury Regulations or any Internal Revenue Service (“IRS”) guidelines, 
whether set forth in IRS rulings, IRS revenue procedures, other IRS pronouncements, or 
otherwise. 

(f) Receive or retain any operating assets of a going business, a partnership 
interest in a partnership that holds operating assets, or fifty percent (50%) or more of the stock of 
a corporation with operating assets, except for (i) the Equity Consideration as provided for in 
Section 12.7 hereof, or (ii) as is absolutely necessary or required under the Plan and the 
Confirmation Order; provided, however, that in no event shall the Liquidating Trustee receive or 
retain any such asset or interest that would jeopardize treatment of the Liquidating Trust as a 
“liquidating trust” for federal income tax purposes. 

(g) Commence any Cause of Action released pursuant to the Plan. 

(h) Accept or take on, directly or indirectly, any obligation or other liability, 
monetary or otherwise, on behalf of the Liquidating Trust, including but not limited to the 
assumption or assignment of any Executory Contract or Unexpired Lease, as provided in the 
Plan unless (i) the Liquidating Trust Oversight Committee, in its reasonable discretion, expressly 
agrees to such obligation or other liability as in the best interests of the Beneficiaries of the 
Liquidating Trust and (ii) such obligation or other liability would not jeopardize treatment of the 
Liquidating Trust as a “liquidating trust” for federal income tax purposes; provided, however, 
that in all instances the Purchase Agreement and the LLC Agreement shall be assumed and 
assigned to the Liquidating Trust subject to the respective terms of such agreements. 
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2.4 Compensation of Liquidating Trustee and Its Professionals. 

(a) The initial Liquidating Trustee shall be entitled to be paid from the 
Liquidating Trust Assets reasonable compensation in connection with the performance of its 
duties (including any work performed prior to the Effective Date) as set forth in Exhibit A 
hereto, plus the reimbursement of reasonable out-of-pocket expenses.  The monthly fee payments 
set forth in Exhibit A shall be paid on or before the first day of each month that the fee is to be 
earned; provided, however, that the monthly fee payments relating to work performed prior to 
the Effective Date shall be paid in arrears as soon as practicable after the Effective Date.  The 
reimbursement of reasonable out-of-pocket expenses shall be paid in arrears on or before the last 
Business Day of each month; provided, however, that any reasonable out-of-pocket expenses 
relating to work performed prior to the Effective Date shall be paid as soon as practicable after 
the Effective Date.  Any successor to the Liquidating Trustee shall also be entitled to reasonable 
compensation in connection with the performance of its duties, which compensation may be 
different from the terms provided in Exhibit A and shall be approved by the Liquidating Trust 
Oversight Committee, plus the reimbursement of reasonable out-of-pocket expenses. 

(b) The Liquidating Trustee shall be entitled to pay from the Liquidating 
Trust Assets reasonable compensation, plus the reimbursement of reasonable out-of-pocket 
expenses, to each of its professionals on such terms and conditions as may be agreed to upon by 
the parties, including as to any compensation or expenses earned or incurred by such 
professionals for the benefit of the Liquidating Trustee prior to the Effective Date.  In the event 
that a dispute arises between the parties regarding payment of any such compensation or expense 
reimbursement, the professionals may seek payment of such fees and costs by filing a motion 
with the Bankruptcy Court and providing notice to the Liquidating Trustee and the Liquidating 
Trust Oversight Committee.  

2.5 Liquidating Trust Operational Reserve.  The Liquidating Trustee shall 
establish, fund, and administer a reserve (the “Liquidating Trust Operational Reserve”) to hold 
the amount of Cash deemed necessary to satisfy its anticipated future operating expenses. 

2.6 Investments and Bonds.  Subject to Section 2.3, the Liquidating Trustee may 
invest the Liquidating Trust Assets in prudent investments other than those described in 
Bankruptcy Code Section 345. 

2.7 Replacement of the Liquidating Trustee.  The Liquidating Trust Oversight 
Committee may, by a unanimous vote, remove the Liquidating Trustee with or without cause 
upon thirty (30) days’ written notice.  The Liquidating Trustee may resign at any time upon 
thirty (30) days’ written notice delivered to the Bankruptcy Court and the Liquidating Trust 
Oversight Committee, provided that such resignation shall only become effective upon the 
appointment of a permanent or interim successor Liquidating Trustee.  The Liquidating Trustee 
may be removed by the Bankruptcy Court upon motion and after notice and a hearing, which 
motion may be brought by any party in interest (including any members of the Liquidating Trust 
Oversight Committee).  In the event of the resignation or removal of the Liquidating Trustee, the 
Liquidating Trust Oversight Committee may, by majority vote, designate a person to serve as 
successor Liquidating Trustee.  If the Liquidating Trust Oversight Committee shall fail to 
appoint a successor within thirty (30) days, the successor Liquidating Trustee shall be appointed 
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by the Bankruptcy Court upon request and based upon submissions from interested parties 
(including the members of the Liquidating Trust Oversight Committee or any Beneficiary).  
Upon its appointment, the successor Liquidating Trustee, without any further act, shall become 
fully vested with all of the rights, powers, duties, and obligations of its predecessor and all 
responsibilities of the predecessor Liquidating Trustee relating to the Liquidating Trust shall be 
terminated; provided, however, that the original Liquidating Trustee’s right to indemnification 
shall survive termination and is subject to Sections 5.2 and 5.3 hereof.  In the event the 
Liquidating Trustee’s appointment terminates by reason of termination without cause, death, or 
disability (meaning herein, incapacity resulting in the inability to perform services for three 
consecutive months or in the aggregate of 180 days during any 12 month period), amounts owed 
(including on account of any incentive fee compensation) to the original Liquidating Trustee (or 
its estate or representative) on the one hand and any successor Liquidating Trustee on the other 
shall be allocated between them to reflect their respective periods of service; provided, however, 
that the original Liquidating Trustee shall be compensated for all reasonable fees and expenses 
accrued through the effective date of termination, whether or not previously invoiced and shall 
be paid the portion of the incentive fee compensation that may be earned by, or which would be 
earned as a result of claims objections in progress at, the time of his termination.  In the event of 
the removal or resignation of any Liquidating Trustee with cause, such Liquidating Trustee (or 
his estate or representatives) shall be immediately compensated for all reasonable fees and 
expenses accrued through the effective date of termination, whether or not previously invoiced; 
provided, however, that the Liquidating Trustee shall not be entitled to the incentive fee 
compensation. 

2.8 Liquidating Trust Continuance.  The death, dissolution, resignation, or removal 
of the Liquidating Trustee shall not terminate the Liquidating Trust or revoke any existing 
agency created by the Liquidating Trustee pursuant to this Agreement or invalidate any action 
theretofore taken by the Liquidating Trustee, and the successor Liquidating Trustee agrees that 
the provisions of this Agreement shall be binding upon and inure to the benefit of the successor 
Liquidating Trustee and all its successors or assigns. 

ARTICLE III 
LIQUIDATING TRUST OVERSIGHT COMMITTEE 

3.1 Liquidating Trust Oversight Committee.  As of the Effective Date, the 
Liquidating Trust Oversight Committee shall comprise three (3) members (collectively, the 
“Members”) of the Official Committee of Unsecured Creditors appointed in the Chapter 11 
Cases of the Debtors (the “Creditors’ Committee”) designated by the Creditors’ Committee 
pursuant to the provisions of the Plan no later than five (5) days prior to the commencement of 
the hearing to confirm the Plan.  Should any of the Members resign from the Liquidating Trust 
Oversight Committee, a vote shall be scheduled (upon reasonable notice to the remaining 
Members) to be held not later than the tenth Business Day following such resignation.  Each 
remaining Member is permitted to nominate one individual for consideration as a replacement 
Member with respect to the vote to be held with respect to each Member vacancy to be filled, 
provided that any individual under consideration as a replacement Member must be a United 
States person as defined in Section 7701(a)(30) of the IRC.  A replacement Member shall be 
selected by a majority of the remaining Members who choose to vote and, if such remaining 
voting Members are unable to reach a majority, the replacement Member shall be selected by the 
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Liquidating Trustee from among the pool of nominees provided by the remaining Members; 
provided, however, that no replacement Member need be selected in the event the remaining 
Members (if any) and the Liquidating Trustee determine that a replacement is not necessary for 
the efficient administration of the Liquidating Trust Assets. 

3.2 Reports to Liquidating Trust Oversight Committee.  Notwithstanding any 
other provision of this Agreement, the Liquidating Trustee shall report to the Liquidating Trust 
Oversight Committee on a regular basis, not less than two (2) times per year, which reports shall 
include such matters and information as reasonably requested by the Liquidating Trust Oversight 
Committee.  The Liquidating Trust Oversight Committee shall keep all such information strictly 
confidential, except to the extent that the Liquidating Trust Oversight Committee deems it 
reasonably necessary to disclose such information to the Bankruptcy Court (in which case, a 
good faith effort shall be made to file such information under seal). 

3.3 Actions Requiring Approval of the Liquidating Trust Oversight Committee.  
The Liquidating Trustee shall obtain the approval of the Liquidating Trust Oversight Committee 
(by not less than a majority vote) prior to taking any action regarding any of the following 
matters: 

(a) Subject to Section 4.2 of this Agreement, the commencement, settlement, 
compromise, dismissal, or prosecution of any Cause of Action by the Liquidating Trust where 
the disputed amount at issue exceeds $2,500,000; 

(b) The abandonment of any non-Cash asset that has a valuation as 
reasonably determined by the Liquidating Trustee (for any individual transaction or series of 
related transactions) of at least $250,000; 

(c) The prosecution of objections to Disputed Claims, or the settlement, 
compromise or other resolution of any Disputed Claims, wherein the disputed amount at issue 
exceeds $2,500,000; 

(d) The borrowing of any funds by the Liquidating Trust or pledge of any 
portion of the Liquidating Trust Assets; 

(e) The selection, retention, or termination of any professional by the 
Liquidating Trustee; 

(f) Any matter which could reasonably be expected to have a material effect 
on the amount of distributions to be made by the Liquidating Trust, including any determinations 
regarding the amount of the Liquidating Trust Operational Reserve; and 

(g) The decision whether to enter into an agreement with any Entity 
respecting the joint prosecution of Causes of Action and Causes of Action belonging to Holders 
of Claims or Interests.  

(h) The acceptance or taking on, directly or indirectly, of any obligation or 
other liability, monetary or otherwise, on behalf of the Liquidating Trust, including the 
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assumption or assignment of any Executory Contract or Unexpired Lease, as provided in the 
Plan and Section 2.3(h) hereof. 

 The Liquidating Trustee may obtain the approval of the Liquidating Trust Oversight 
Committee for the actions described in Section 3.3 hereof: (i) by a majority vote of the 
Liquidating Trust Oversight Committee; or (ii) if the Members of the Liquidating Trust 
Oversight Committee do not object in writing to any such action upon two (2) Business Days’ 
prior written notice from the Liquidating Trustee, and if any objection is received in writing, then 
any such action must be approved by a majority vote of the Liquidating Trust Oversight 
Committee. 

3.4 Compensation of Liquidating Trust Oversight Committee.  Members of the 
Liquidating Trust Oversight Committee shall not be entitled to receive compensation in 
connection with his or her duties; provided, however, each Member of the Liquidating Trust 
Oversight Committee may receive reimbursement of reasonable out-of-pocket expenses (which 
expense reimbursements shall not include payment of professional costs) incurred in connection 
with his or her duties.  Members of the Liquidating Trust Oversight Committee shall be entitled 
to receive the benefit of any insurance as provided in Section 5.5 of this Agreement. 

ARTICLE IV 
PROSECUTION AND RESOLUTION OF CAUSES OF ACTION AND DISPUTED 

CLAIMS 

4.1 The Liquidating Trust’s Exclusive Authority To Pursue, Settle, or Abandon 
Causes of Action.  Subject to the provisions of the Plan, the Liquidating Trust shall have 
exclusive rights, powers, and interests of the Estates to pursue, settle, or abandon all Causes of 
Action not otherwise released pursuant to the Plan as the sole representative of the Estates 
pursuant to Bankruptcy Code Section 1123(b)(3).   

4.2 Settlement of Causes of Action.  Notwithstanding Section 3.3 of this Agreement, 
settlement by the Liquidating Trust of any Cause of Action shall require: (i) approval only of the 
Liquidating Trustee, if the amount claimed by the Liquidating Trust against a defendant is less 
than $2,500,000; (ii) approval only of the Liquidating Trustee and the Liquidating Trust 
Oversight Committee, if the amount claimed by the Liquidating Trust against a defendant is 
equal to or exceeds $2,500,000 but less than $5,000,000; and (iii) approval of the Liquidating 
Trustee, the Liquidating Trust Oversight Committee, and the Bankruptcy Court, if the amount 
claimed by the Liquidating Trust against a defendant is unliquidated or is equal to or exceeds 
$5 million. 

4.3 The Liquidating Trust’s Authority To Pursue, Settle, or Abandon Disputed 
Claims.  Subject to the provisions of the Plan and Section 3.3(c) of this Agreement, the 
Liquidating Trust shall have the rights, powers, and interests of the Estates to pursue, settle, or 
abandon all Disputed Claims not otherwise released pursuant to the Plan as the sole 
representative of the Estates pursuant to Bankruptcy Code Section 1123(b)(3).   

4.4 Settlement of Disputed Claims.  Notwithstanding Section 3.3 of this Agreement, 
settlement by the Liquidating Trust of any Disputed Claim shall require: (i) approval only of the 
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Liquidating Trustee, if the disputed amount at issue is less than $2,500,000; (ii) approval only of 
the Liquidating Trustee and the Liquidating Trust Oversight Committee, if the disputed amount 
at issue is equal to or exceeds $2,500,000 but less than $5,000,000; and (iii) approval of the 
Liquidating Trustee, the Liquidating Trust Oversight Committee, and the Bankruptcy Court, if 
the disputed amount at issue is equal to or exceeds $5 million. 

ARTICLE V 
LIABILITY OF LIQUIDATING TRUSTEE 

AND THE LIQUIDATING TRUST OVERSIGHT COMMITTEE 

5.1 Standard of Care; Exculpation.  Neither the Liquidating Trustee, the Members 
of the Liquidating Trust Oversight Committee, nor any director, officer, affiliate, employee, 
employer, professional, agent, or representative of the Liquidating Trustee shall be liable for 
losses, claims, damages, liabilities, or expenses in connection with the affairs or property of the 
Liquidating Trust to any Beneficiary of the Liquidating Trust, or any other person, for the acts or 
omissions of the Liquidating Trustee or the Liquidating Trust Oversight Committee; provided, 
however, that the foregoing limitation shall not apply as to any losses, claims, damages, 
liabilities or expenses suffered or incurred by any Beneficiary that are found by a final judgment 
by a court of competent jurisdiction (not subject to further appeal) to have resulted primarily and 
directly from the fraud, gross negligence, or willful misconduct of such person or entity.  Every 
act done, power exercised or obligation assumed by the Liquidating Trust, the Liquidating 
Trustee, the Liquidating Trust Oversight Committee, or any director, officer, affiliate, employee, 
employer, professional, agent, or representative of the Liquidating Trustee, or any Member of the 
Liquidating Trust Oversight Committee pursuant to the provisions of this Agreement shall be 
held to be done, exercised, or assumed, as the case may be, by the Liquidating Trust, the 
Liquidating Trustee, the Liquidating Trust Oversight Committee, or any director, officer, 
affiliate, employee, employer, professional, agent, or representative of the Liquidating Trustee or 
any Member of the Liquidating Trust Oversight Committee acting for and on behalf of the 
Liquidating Trust and not otherwise; provided, however, that none of the foregoing Entities or 
Persons are deemed to be responsible for any other such Entities’ or Persons’ actions or inactions 
outside of the scope of the authority provided by the Liquidating Trust or the Liquidating Trust 
Oversight Committee.  Except as provided in the proviso of the first sentence of this Section 5.1 
with respect to any Beneficiary, every Person, firm, corporation or other Entity contracting or 
otherwise dealing with or having any relationship with the Liquidating Trust, the Liquidating 
Trustee, the Liquidating Trust Oversight Committee or any director, officer, affiliate, employee, 
employer, professional, agent, or representative of the Liquidating Trustee, or any Member of the 
Liquidating Trust Oversight Committee shall have recourse only to the Liquidating Trust Assets 
for payment of any liabilities or other obligations arising in connection with such contracts, 
dealings, or relationships and the Liquidating Trust, the Liquidating Trustee, the Liquidating 
Trust Oversight Committee, any director, officer, affiliate, employee, employer, professional, 
agent, or representative of the Liquidating Trustee, and the Members of the Liquidating Trust 
Oversight Committee shall not be individually liable therefor.   

5.2 Indemnification. 

(a) Except as otherwise set forth in the Plan or Confirmation Order, the 
Liquidating Trustee, the Members of the Liquidating Trust Oversight Committee, and any 
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director, officer, affiliate, employee, employer, professional, agent, or representative of the 
Liquidating Trustee (collectively, the “Indemnified Parties”) shall be defended, held harmless, 
and indemnified from time to time by the Liquidating Trust against any and all losses, claims, 
damages, liabilities, penalties, obligations, and expenses, including the costs for counsel or 
others in investigating, preparing, or defending any action or claim, whether or not in connection 
with litigation in which any Indemnified Party is a party, or enforcing this Agreement (including 
these indemnity provisions), as and when incurred, caused by, relating to, based on, or arising 
out of (directly or indirectly) the Liquidating Trustee’s or Liquidating Trust Oversight 
Committee’s acceptance of or the performance or nonperformance of its obligations under this 
Agreement, the Plan, or the Confirmation Order; provided, however, such indemnity shall not 
apply to any such loss, claim, damage, liability, or expense to the extent it is found in a final 
judgment by a court of competent jurisdiction (not subject to further appeal) to be a liability for 
which recourse is not limited to the Liquidating Trust Assets pursuant to Section 5.1 above.  
Satisfaction of any obligation of the Liquidating Trust arising pursuant to the terms of this 
Section shall be payable only from the Liquidating Trust Assets, may be advanced, with the 
approval of the Liquidating Trust Oversight Committee, prior to the conclusion of such matter, 
and such right to payment shall be prior and superior to any other rights to receive a distribution 
of the Liquidating Trust Assets.   

(b) The Liquidating Trust shall promptly pay expenses reasonably incurred 
by any Indemnified Party in defending, participating in, or settling any action, proceeding, or 
investigation in which such Indemnified Party is a party or is threatened to be made a party or 
otherwise is participating in connection with the Agreement or the duties, acts, or omissions of 
the Liquidating Trustee, upon submission of invoices therefor, whether in advance of the final 
disposition of such action, proceeding, or investigation or otherwise.  Each Indemnified Party 
hereby undertakes, and the Liquidating Trust hereby accepts its undertaking, to repay any and all 
such amounts so advanced if it shall ultimately be determined that such Indemnified Party is not 
entitled to be indemnified therefor under this Agreement.   

5.3 No Liability for Acts of Successor/Predecessor Liquidating Trustees.  Upon 
the appointment of a successor Liquidating Trustee and the delivery of the Liquidating Trust 
Assets to the successor Liquidating Trustee, the predecessor Liquidating Trustee and any 
director, officer, affiliate, employee, employer, professional, agent, or representative of the 
predecessor Liquidating Trustee shall have no further liability or responsibility with respect 
thereto.  A successor Liquidating Trustee shall have no duty to examine or inquire into the acts 
or omissions of its immediate or remote predecessor and no successor Liquidating Trustee shall 
be in any way liable for the acts or omissions of any predecessor Liquidating Trustee, unless a 
successor Liquidating Trustee expressly assumes such responsibility.  A predecessor Liquidating 
Trustee shall have no liability for the acts or omissions of any immediate or subsequent 
successor Liquidating Trustee for any events or occurrences subsequent to the cessation of its 
role as Liquidating Trustee.   

5.4 Reliance by Liquidating Trustee and the Liquidating Trust Oversight 
Committee on Documents or Advice of Counsel.  Except as otherwise provided in this 
Agreement, the Liquidating Trustee, the Liquidating Trust Oversight Committee, any director, 
officer, affiliate, employee, employer, professional, agent, or representative of the Liquidating 
Trustee, and the Members of the Liquidating Trust Oversight Committee may rely, and shall be 
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protected from liability for acting, on any resolution, certificate, statement, instrument, opinion, 
report, notice, request, consent, order, or other paper or document reasonably believed by the 
Liquidating Trustee or the Liquidating Trust Oversight Committee to be genuine and to have 
been presented by an authorized party.  Neither the Liquidating Trustee nor the Liquidating Trust 
Oversight Committee shall be liable for any action taken or suffered by the Liquidating Trustee 
or the Liquidating Trust Oversight Committee, as applicable, in reasonable reliance upon the 
advice of counsel or other professionals engaged by the Liquidating Trustee or the Liquidating 
Trust Oversight Committee, as applicable, in accordance with this Agreement. 

5.5 Insurance.  The Liquidating Trust Oversight Committee and, upon the approval 
of the Liquidating Trust Oversight Committee, the Liquidating Trust may purchase, using 
Liquidating Trust Assets, and carry all insurance policies and pay all insurance premia and costs 
that the Liquidating Trust Oversight Committee and the Liquidating Trustee deem reasonably 
necessary or advisable, including, without limitation, purchasing any errors and omissions 
insurance with regard to any liabilities, losses, damages, claims, costs, and expenses it may incur, 
including but not limited to attorneys’ fees, arising out of or due to its actions or omissions, or 
consequences of such actions or omissions, other than as a result of its fraud or willful 
misconduct, with respect to the implementation and administration of the Plan or this 
Agreement.   

ARTICLE VI 
GENERAL PROVISIONS CONCERNING 

ADMINISTRATION OF THE LIQUIDATING TRUST 

6.1 Register of Beneficiaries.  The Liquidating Trust shall maintain at all times a 
register of the names, mailing addresses, amounts of Allowed Claims, and the Pro Rata interests 
in the Liquidating Trust of the Beneficiaries (the “Register”).  The Liquidating Trustee shall 
cause the Register to be kept at its office or at such other place or places as may be designated by 
the Liquidating Trustee from time to time. 

6.2 Books and Records.  The Liquidating Trust also shall maintain in respect of the 
Liquidating Trust and the Beneficiaries books and records relating to the Liquidating Trust 
Assets and income realized therefrom and the payment of expenses of and claims against or 
assumed by the Liquidating Trust in such detail and for such period of time as may be necessary 
to enable it to make full and proper reports in respect thereof.  Except as expressly provided in 
this Agreement, the Plan, or the Confirmation Order, or as may be required by applicable law 
(including securities law), nothing in this Agreement is intended to require the Liquidating Trust 
to file any accounting or seek approval of any court with respect to the administration of the 
Liquidating Trust, or as a condition for making any payment or distribution out of the 
Liquidating Trust Assets.  The Liquidating Trust Oversight Committee shall have the right to 
inspect the books and records of the Liquidating Trust at any time upon reasonable notice to the 
Liquidating Trustee.  Beneficiaries shall have the right upon thirty (30) days’ prior written notice 
delivered to the Liquidating Trustee to inspect the Liquidating Trust’s books and records, 
including the Register, provided such Beneficiary shall have entered into a confidentiality 
agreement in form and substance reasonably satisfactory to the Liquidating Trustee.  Satisfaction 
of the foregoing condition notwithstanding, if (a) the Liquidating Trustee and the Liquidating 
Trust Oversight Committee determine in good faith that the inspection of the Liquidating Trust’s 
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books and records, including the Register, by any Beneficiary would be detrimental to the 
Liquidating Trust or (b) such Beneficiary is a defendant (or potential defendant) in a pending (or 
potential) action brought by the Liquidating Trust, the Liquidating Trust may deny such request 
for inspection.  The Bankruptcy Court shall resolve any dispute between any Beneficiary and the 
Liquidating Trustee under this Section 6.2. 

6.3 Quarterly Reporting Obligations to Bankruptcy Court and Payment of 
Statutory Fees.  In no event later than thirty (30) days after the end of the first full month 
following the Effective Date and on a quarterly basis thereafter until all Cash in the Liquidating 
Trust Operational Reserve and any Disputed Claims Reserve has been released or paid out in 
accordance with the Plan, the Liquidating Trustee shall file with the Bankruptcy Court a report 
setting forth the amounts, recipients and dates of all distributions made by the Liquidating 
Trustee under the Plan through each applicable reporting period.  The filing of the final monthly 
report (for the month in which the Effective Date occurs) and all subsequent quarterly reports 
shall be the responsibility of the Liquidating Trustee.  Additionally, all statutory fees with respect 
to the period prior to the Effective Date shall be paid by the Debtors in Cash on the Effective 
Date or other required payment date.  With respect to the period after the Effective Date, the 
Liquidating Trustee shall be obligated to pay quarterly statutory fees to the Office of the United 
States Trustee and such obligation shall continue until such time as a particular Chapter 11 Case 
is closed, dismissed, or converted. 

6.4 Final Accounting of Liquidating Trustee.  The Liquidating Trustee (or any such 
successor Liquidating Trustee) shall within ninety (90) days after the termination of the 
Liquidating Trust or the death, dissolution, resignation, or removal of the Liquidating Trustee, 
render an accounting containing at least the following information: 

(a) A description of the Liquidating Trust Assets; 

(b) A summarized accounting in sufficient detail of all gains, losses, receipts, 
disbursements, and other transactions in connection with the Liquidating Trust and the 
Liquidating Trust Assets during the Liquidating Trustee’s term of service, including their source 
and nature; 

(c) Separate entries for all receipts of principal and income; 

(d) The ending balance of all Liquidating Trust Assets as of the date of the 
accounting, including the Cash balance on hand and the name(s) and location(s) of the 
depository or depositories where the Cash is kept; 

(e) All known liabilities of the Liquidating Trust; and 

(f) All pending actions. 

6.5 Filing of Accounting.  The accounting shall be filed with the Bankruptcy Court 
and all Beneficiaries shall have notice that the final accounting has been filed and an opportunity 
to have a hearing on the approval of the accounting and, to the extent applicable, the discharge of 
the Liquidating Trustee. 
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6.6 Filing of Tax Returns.  The Liquidating Trust shall be responsible for filing all 
federal, state, local, and foreign tax returns for the Debtors and the Liquidating Trust.   

ARTICLE VII 
BENEFICIAL INTERESTS AND BENEFICIARIES 

7.1 Trust Beneficial Interests.  Holders of Allowed General Unsecured Claims in 
Class 5A and Class 5B, and Holders of Allowed Warranty Claims, if such Holder elects to opt 
out of the Warranty Program, in Class 6, shall be entitled to receive distributions as set forth in 
the Plan. 

7.2 Interest Beneficial Only.  The ownership of a beneficial interest in the 
Liquidating Trust shall not entitle any Beneficiary to any title in or to the Liquidating Trust 
Assets or to any right to call for a partition or division of the Liquidating Trust Assets or to 
require an accounting. 

7.3 Evidence of Beneficial Interest.  Ownership of a beneficial interest in the 
Liquidating Trust shall not be evidenced by any certificate, security, or receipt or in any other 
form or manner whatsoever, except as maintained on the books and records of the Liquidating 
Trust by the Liquidating Trustee. 

7.4 Transfers of Beneficial Interests.  Beneficial interests in the Liquidating Trust 
shall be nontransferable except upon death of the interest Holder or by operation of law.  The 
Liquidating Trust shall not have any obligation to recognize any transfer of Claims or Interests 
occurring after the Effective Date. Only those Holders of Claims and Interests of record stated on 
the transfer ledgers as of the close of business on the Effective Date, to the extent applicable, 
shall be entitled to be recognized for all purposes hereunder. 

7.5 Absolute Owners.  The Liquidating Trustee may deem and treat the Beneficiary 
reflected as the owner of a beneficial interest on the Register as the absolute owner thereof for 
the purposes of receiving distributions and payments on account thereof for federal and state 
income tax purposes and for all other purposes whatsoever. 

7.6 Change of Address.  A Beneficiary may, after the Effective Date, select an 
alternative mailing address by notifying the Liquidating Trust in writing of such alternative 
Distribution Address.  Absent such notice, the Liquidating Trustee shall not recognize any such 
change of address.  Such notification shall be effective only upon receipt by the Liquidating 
Trustee. 

7.7 Effect of Death, Dissolution, Incapacity or Bankruptcy of Beneficiary.  The 
death, dissolution, incapacity, or bankruptcy of a Beneficiary during the term of the Liquidating 
Trust shall not operate to terminate the Liquidating Trust during the term of the Liquidating 
Trust nor shall it entitle the representative or creditors of the deceased, dissolved, incapacitated, 
or bankrupt Beneficiary to an accounting or to take any action in any court or elsewhere for the 
distribution of the Liquidating Trust Assets or for a partition thereof, nor shall it otherwise affect 
the rights and obligations of the Beneficiary under this Agreement or in the Liquidating Trust. 
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7.8 Standing.  Except as expressly provided in this Agreement, the Plan, or the 
Confirmation Order, a Beneficiary does not have standing to direct the Liquidating Trustee to do 
or not to do any act or to institute any action or proceeding at law or in equity against any party 
(other than against the Liquidating Trustee to the extent provided in this Agreement) with respect 
to the Liquidating Trust Assets. 

ARTICLE VIII 
PROCEDURES FOR RESOLVING AND TREATING DISPUTED CLAIMS 

8.1 Incorporation of Plan Provisions.  As of the Effective Date, the Liquidating 
Trust shall assume responsibility for all Claims matters established by the Plan.  In accordance 
with the Plan, the Liquidating Trust shall establish appropriate Disputed Claims Reserves 
pending resolution, as set forth in the Plan, of all contested matters and adversary proceedings 
concerning Disputed Claims.  Except as provided in the Plan, nothing herein shall affect the 
Debtors’ rights and defenses in respect of any Claim or Interest that is Unimpaired under the 
Plan, including, without limitation, all rights in respect of legal and equitable defenses to, setoff 
or recoupment against, or counter-claims with respect to any such Unimpaired Claims and 
Interests. 

8.2 Disputed Claims Reserves. 

(a) Establishment of Disputed Claims Reserves.  On the Initial Distribution 
Date (or on any other date on which distributions for any particular Class of Claims are made by 
the Liquidating Trustee), and in connection with making all distributions required to be made on 
any such date under the Plan, the Liquidating Trustee shall establish a separate Disputed Claims 
Reserve on account of distributions of Cash for each of the relevant Classes, as necessary 
pursuant to the Plan.   

(b) Amounts to Be Reserved.  The Liquidating Trustee shall reserve the Pro 
Rata proportion of all Cash allocated for distribution on account of each Disputed Claim based 
on the amount of each such Disputed Claim, or such lesser amount as may be agreed to by the 
Holder of the Claim on one hand and the Liquidating Trust on the other hand, as applicable, or in 
such amount as may otherwise be determined by order of the Bankruptcy Court.  All Cash 
allocable to the Disputed Claims in the relevant Class under the Plan shall be distributed by the 
Liquidating Trustee to the relevant Disputed Claim Reserve on the Initial Distribution Date (or 
such other date on which distributions for any particular Class of Claims are made pursuant to 
the Plan).  All Cash distributed into a Disputed Claim Reserve shall be deposited in an interest-
bearing account at a qualified institution, consistent with this Agreement. 

(c) Distribution.  Unless otherwise required by the applicable treatment 
provisions of the Plan, payments on any Disputed Claim that becomes an Allowed Claim shall be 
distributed on the first Subsequent Distribution Date after the Claim is Allowed in accordance 
with the Plan.  Distributions shall be made only to the extent of the aggregate distributions that 
the Holder of any such Allowed Claim would have received had such Claim been Allowed as of 
the Effective Date (less any taxes paid with respect to amounts held in the Disputed Claims 
Reserves). 
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(d) Termination of Disputed Claims Reserves.  Each Disputed Claim 
Reserve shall be closed and extinguished by the Liquidating Trustee when all distributions and 
other dispositions of Cash or other property required to be made therefrom under the Plan and 
the Agreement have been made.  Upon closure of a Disputed Claim Reserve, all Cash and other 
property held in that Disputed Claim Reserve shall revest in the Liquidating Trust and such Cash 
and property shall first be distributed Pro Rata to the other Holders of Allowed Claims in the 
Class in respect of which such Disputed Claims Reserve was created, and once the Claims in 
such Class are paid in full, shall be distributed to Holders of Allowed Claims in the order of the 
priority established by the Plan. 

ARTICLE IX 
DISTRIBUTIONS 

9.1 Distributions to Beneficiaries from Liquidating Trust Assets.  All payments to 
be made by the Liquidating Trust to any Beneficiary shall be made only in accordance with the 
Plan, the Confirmation Order, and this Agreement and from the Liquidating Trust Assets (or 
from the income and proceeds realized from the Liquidating Trust Assets) net of the Liquidating 
Trust Operational Reserve, and only to the extent that the Liquidating Trust has sufficient 
Liquidating Trust Assets (or income and proceeds realized from the Liquidating Trust Assets) to 
make such payments in accordance with and to the extent provided for in the Plan, the 
Confirmation Order, and this Agreement. 

9.2 Distributions; Withholding.  The Liquidating Trustee shall make initial 
distributions with respect to each Class of Allowed Claims as provided in the Plan and, following 
the initial distributions required under the Plan, the Liquidating Trustee shall make distributions 
to each Class of Allowed Claims (including distributions of all net Cash (including net Cash 
proceeds)) on Subsequent Distribution Dates.  All such distributions shall be made as provided, 
and subject to any withholding or reserve, in this Agreement, the Plan, or the Confirmation 
Order.  Notwithstanding anything to the contrary in this Agreement, the Liquidating Trust shall 
distribute at least annually to the Beneficiaries its net income plus all net proceeds from the sale 
of Liquidating Trust Assets, except that the Liquidating Trust may retain an amount of net 
proceeds or net income reasonably necessary to maintain the value of its Liquidating Trust 
Assets or to meet claims and contingent liabilities (including Disputed Claims).  Additionally, 
the Liquidating Trustee may withhold from amounts distributable to any Beneficiary any and all 
amounts, determined in the Liquidating Trustee’s sole discretion, to be required by any law, 
regulation, rule, ruling, directive, or other governmental requirement.  Prior to the making of any 
distributions contemplated hereunder to any Class of Beneficiaries, the Liquidating Trustee shall 
provide the Liquidating Trust Oversight Committee with five (5) business days’ written notice of 
any such distribution, which notice shall include a summary of the aggregate amounts to be 
distributed to each Class of Beneficiaries.  Within three (3) business days of receipt of the notice 
of distribution, any Member of the Liquidating Trust Oversight Committee may request 
additional information regarding the calculation of the aggregate distribution amounts for such 
Class of Beneficiaries. 

9.3 No Distribution Pending Allowance.  No payment or distribution shall be made 
with respect to any Claim to the extent it is a Disputed Claim unless and until such Disputed 
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Claim becomes an Allowed Claim, except for distributions into a Disputed Claims Reserve in 
accordance with the Plan, Confirmation Order, and this Agreement. 

9.4 Distributions After Allowance.  Distributions to each Holder of a Disputed 
Claim, to the extent that such Claim ultimately becomes an Allowed Claim, shall be made in 
accordance with the provisions of the Plan governing the Class of Claims to which such Holder 
of a Claim belongs. 

9.5 Unclaimed Property.  In the event that any distribution to any Beneficiary is 
returned as undeliverable, such distributions shall be deemed unclaimed property and will be 
considered available Cash and may be used to fund the Liquidating Trust Operational Reserve or 
to fund distributions under the Plan; provided, however, that, pursuant to the Plan, the 
Liquidating Trust shall not be obligated to make distributions to a Class of Claims if the amount 
of the available Cash is de minimis and not sufficient to warrant the incurrence of costs in 
making the distribution.  In the event the Liquidating Trustee holds available Cash after paying 
all operating expenses and distributions are made, such remaining available Cash shall be 
distributed to a nationally recognized charitable organization of the Liquidating Trustee’s choice.  
Neither available Cash nor any Claim or any unclaimed property attributable to such Claim, shall 
escheat to any federal, state, or local government or other entity. 

9.6 Withholding Taxes. Any federal, state, or local withholding taxes or other 
amounts required to be withheld under applicable law shall be deducted from distributions 
hereunder.  All Beneficiaries shall be required to provide the Liquidating Trustee with any 
information necessary in connection with the withholding of such taxes.   

9.7 Distributions on Non-Business Days.  Any distribution due on a day other than a 
Business Day shall be made, without interest, on the next Business Day. 

9.8 No Distribution in Excess of Allowed Amount of Claim.  Notwithstanding 
anything to the contrary in the Plan, no Beneficiary shall receive in respect of such Claims held 
by the Beneficiary any distribution in excess of the Allowed amount of such Claim, plus 
postpetition interest thereon to the extent allowed by the Plan.  Upon a Beneficiary’s recovering 
the full amount of its Allowed Claim from another source, it thereafter shall no longer have any 
entitlement to receive distributions under the Plan.   

ARTICLE X 
TAXES 

10.1 Income Tax Status.  Consistent with Revenue Procedure 94-45, 1994-2 C. B. 
684, the Liquidating Trust, except with respect to the Disputed Claims Reserves, shall be treated 
as a liquidating trust pursuant to Treasury Regulation Section 301.7701-4(d) and as a grantor 
trust pursuant to IRC Sections 671-677.  As such, the Beneficiaries will be treated as both the 
grantors and the deemed owners of the Liquidating Trust, except with respect to the Disputed 
Claims Reserves.  Any items of income, deduction, credit, and loss of the Liquidating Trust, 
except with respect to the Disputed Claims Reserves, shall be allocated for federal income tax 
purposes to the Beneficiaries. 
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10.2 Tax Treatment of Transfer of Assets to the Liquidating Trust. For all federal 
income tax purposes, all parties (including, without limitation, the Debtors, the Liquidating 
Trustee, and the Beneficiaries) shall treat the transfer of Liquidating Trust Assets to the 
Liquidating Trust, except with respect to the Disputed Claims Reserves, as set forth in Sections 
1.2, 1.3 and 1.4 of this Agreement and in accordance with the Plan, as a transfer of such 
Liquidating Trust Assets (net of any applicable liabilities) to the Beneficiaries (to the extent of 
the value of their respective interests in such Liquidating Trust Assets) and a transfer of such 
Liquidating Trust Assets (net of any applicable liabilities) by the Beneficiaries (to the extent of 
the value of their respective interests in such Liquidating Trust Assets) to the Liquidating Trust. 

10.3 Tax Returns.  In accordance with Treasury Regulation Section 1.671-4(a), the 
Liquidating Trustee shall file with the IRS annual tax returns for the Liquidating Trust as a 
grantor trust on IRS Form 1041.  In addition, the Liquidating Trustee shall file in a timely 
manner such other tax returns, including any state and local tax returns, as are required by 
applicable law and pay any taxes shown as due thereon.  The Liquidating Trustee shall send to 
each Holder of a beneficial interest appearing on the Register during such year, a separate 
statement setting forth such Holder’s share of items of income, gain, loss, deduction, or credit 
and each such Holder shall report such items on their federal income tax returns; provided, 
however, that no such statement need be sent to any Beneficiaries that are not expected to 
receive any distribution from the Liquidating Trust.  The Liquidating Trustee may provide each 
such Holder of a beneficial interest with a copy of the Form 1041 for the Liquidating Trust 
(without attaching any other Holder’s Schedule K-1 or other applicable information form) along 
with such Holder’s Schedule K-1 or other applicable information form in order to satisfy the 
foregoing requirement. 

10.4 The Liquidating Trust shall allocate the taxable income, gain, loss, deduction or 
credit of the Liquidating Trust with respect to each Holder of a beneficial interest to the extent 
required by applicable law.    

10.5 Withholding of Taxes and Reporting Related to Liquidating Trust 
Operations.  In connection with the Plan and all distributions thereunder, the Liquidating 
Trustee shall, to the extent applicable, comply with all tax withholding and reporting 
requirements imposed by any federal, state, provincial, local, or foreign taxing authority, and all 
distributions thereunder shall be subject to any such withholding and reporting requirements.  
The Liquidating Trustee is authorized by the Plan to take any and all actions that may be 
necessary or appropriate to comply with such withholding and reporting requirements.  The 
Liquidating Trustee may require any Beneficiary to furnish to the Liquidating Trustee its social 
security number or employer or taxpayer identification number as assigned by the IRS and the 
Liquidating Trustee may condition any distribution to any Beneficiary upon the receipt of such 
identification number. 

10.6 Valuations.  As soon as possible after the Effective Date, the Liquidating Trustee, 
in consultation with any financial advisors it deems appropriate, shall make a good faith 
valuation of the Liquidating Trust Assets, and such valuation shall be used consistently by all 
parties (including, without limitation, the Liquidating Trust and the Beneficiaries) for all federal 
income tax purposes.  The Liquidating Trust also shall file (or cause to be filed) any other 

Case 13-13087-KG    Doc 965-1    Filed 06/04/14    Page 19 of 26



 
 

- 20 - 
KE 29881544 

statements, returns, or disclosures relating to the Liquidating Trust that are required by any 
governmental unit. 

10.7 Treatment of Disputed Claims Reserves.  The Liquidating Trust shall file all 
income tax returns with respect to any income attributable to the Disputed Claims Reserves and 
shall pay the federal, state, and local income taxes attributable to the Disputed Claims Reserves, 
based on the items of income, deduction, credit, or loss allocable thereto.  All Beneficiaries shall 
report, for income tax purposes, consistent with the foregoing.  In the event, and to the extent, 
any Cash retained on account of Disputed Claims in the Disputed Claims Reserves is insufficient 
to pay the portion of any such taxes attributable to the taxable income arising from the assets 
allocable to, or retained on account of, Disputed Claims, such taxes shall be (i) reimbursed from 
any subsequent Cash amounts retained on account of Disputed Claims, or (ii) to the extent such 
Disputed Claims have subsequently been resolved, deducted from any amounts distributable by 
the Liquidating Trustee as a result of the resolutions of such Disputed Claims. 

10.8 Expedited Determination of Taxes.  The Liquidating Trust may request an 
expedited determination of taxes of the Debtors and of the Liquidating Trust, including the 
Disputed Claims Reserves, under Bankruptcy Code Section 505(b) for all returns filed for, or on 
behalf of, the Debtors and the Liquidating Trust for all taxable periods through the termination of 
the Liquidating Trust. 

ARTICLE XI 
TERMINATION OF LIQUIDATING TRUST 

11.1 Termination of Liquidating Trust.  The Liquidating Trustee shall be discharged 
and the Liquidating Trust shall be terminated, at such time as (i) all Disputed Claims have been 
resolved, (ii) all of the Liquidating Trust Assets have been liquidated, (iii) all duties and 
obligations of the Liquidating Trustee hereunder have been fulfilled, (iv) all distributions 
required to be made by the Liquidating Trustee under the Plan and this Agreement have been 
made, and (v) both of the Chapter 11 Cases of the Debtors has been closed; provided, however, 
that in no event shall the Liquidating Trust be terminated later than the term of the Liquidating 
Trust under Section 11.2 of this Agreement, as such term may be extended pursuant to Section 
11.2. 

11.2 Maximum Term.  The term of the Liquidating Trust shall end no later than the 
fifth (5th) anniversary of the Effective Date (the “Initial Liquidating Trust Term”); provided, 
however, that the Liquidating Trustee may, subject to the further provisions of this Section 11.2, 
extend the term of the Liquidating Trust for such additional period of time as is necessary to 
facilitate or complete the recovery and liquidation of the Liquidating Trust Assets as follows: 
within the six (6) month period prior to the termination of the Initial Liquidating Trust Term, the 
Liquidating Trust may file a notice of intent to extend the term of the Liquidating Trust with the 
Bankruptcy Court and upon approval of the Bankruptcy Court of such extension, the term of the 
Liquidating Trust shall be so extended.  The Liquidating Trust may file one or more such 
extension notices, each notice to be filed within the six (6) month period prior to the termination 
of the extended term of the Liquidating Trust (all such extensions, collectively, the 
“Supplemental Liquidating Trust Term”).  Notwithstanding anything to the contrary in this 
Section 11.2, however, the Supplemental Liquidation Term may not exceed three (3) years 
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without a favorable letter ruling from the IRS that any further extension would not adversely 
affect the status of the Liquidating Trust as a liquidating trust for federal income tax purposes.  In 
addition, the provisions of this Section 11.2 shall be without prejudice to the right of any party in 
interest under Bankruptcy Code Section 1109 to petition the Bankruptcy Court, for cause shown, 
to shorten the Supplemental Liquidating Trust Term.  

11.3 Events Upon End of Term Termination.  At the conclusion of the term of the 
Liquidating Trust, the Liquidating Trustee shall distribute the remaining Liquidating Trust 
Assets, if any, to the Beneficiaries, in accordance with the Plan, the Confirmation Order, and this 
Agreement; provided, however, that the Liquidating Trustee shall not be obligated to make 
distributions to a Class of Claims if the amount of the available Cash is de minimis and is not 
sufficient to warrant the incurrence of cost of making such distribution. 

11.4 Winding Up and Discharge of the Liquidating Trustee.  For the purposes of 
winding up the affairs of the Liquidating Trust at the conclusion of its term, the Liquidating 
Trustee shall continue to act as Liquidating Trustee until its duties under this Agreement have 
been fully discharged or its role as Liquidating Trustee is otherwise terminated under this 
Agreement and the Plan.  Upon a motion by the Liquidating Trustee, the Bankruptcy Court may 
enter an order relieving the Liquidating Trustee, its agents, and employees of any further duties, 
discharging the Liquidating Trustee and releasing its bond, if any.   

ARTICLE XII 
MISCELLANEOUS PROVISIONS 

12.1 Amendments.  The Liquidating Trustee may, with the approval of a majority of 
the Members of the Liquidating Trust Oversight Committee, modify, supplement, or amend this 
Agreement but only to clarify any ambiguity or inconsistency, or render the Agreement in 
compliance with its stated tax purposes, and only if such amendment does not materially and 
adversely affect the interests, rights, treatment, or distributions of any Beneficiaries.  The 
Liquidating Trustee may, with the approval of a majority of the Members of the Liquidating 
Trust Oversight Committee, modify, supplement, or amend this Agreement in any way that is not 
inconsistent with the Plan or the Confirmation Order.  In the event that a majority of the 
Members of the Liquidating Trust Oversight Committee are unable to reach a consensus 
regarding a proposed modification, supplement, or amendment, the Liquidating Trustee may 
seek Bankruptcy Court approval of any such modification, supplement, or amendment. 

12.2 Waiver.  No failure by the Liquidating Trust, the Liquidating Trustee, or the 
Liquidating Trust Oversight Committee to exercise or delay in exercising any right, power or 
privilege hereunder shall operate as a waiver, nor shall any single or partial exercise of any right, 
power, or privilege hereunder preclude any further exercise thereof, or of any other right, power 
or privilege. 

12.3 Cumulative Rights and Remedies.  The rights and remedies provided in this 
Agreement are cumulative and are not exclusive of any rights under law or in equity. 
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12.4 No Bond Required.  Notwithstanding any state law to the contrary, the 
Liquidating Trustee (including any successor Liquidating Trustee) shall be exempt from giving 
any bond or other security in any jurisdiction. 

12.5 Irrevocability.  This Agreement and the Liquidating Trust created hereunder 
shall be irrevocable, except as otherwise expressly provided in this Agreement. 

12.6 Relationship to the Plan.  The principal purpose of this Agreement is to aid in 
the implementation of the Plan and, therefore, this Agreement incorporates and is subject to the 
provisions of the Plan and the Confirmation Order.  In the event that any provision of this 
Agreement is found to be inconsistent with a provision of the Plan or the Confirmation Order, 
the provisions of the Plan or the Confirmation Order, as applicable, shall control.  
Notwithstanding anything to the contrary in this Agreement, the Liquidation Trust, the 
Liquidation Trust Oversight Committee, and the Members shall be bound by the terms of the 
Plan and, accordingly, shall not commence any proceeding with respect to any Cause of Action 
released, enjoined, and/or exculpated pursuant to the Plan. 

12.7 Division of Liquidating Trust.  Under no circumstances shall the Liquidating 
Trustee have the right or power to divide the Liquidating Trust unless authorized to do so by the 
Liquidating Trust Oversight Committee and the Bankruptcy Court.  Notwithstanding this Section 
12.7 or any other provision in this Agreement to the contrary, the Liquidating Trust may cause 
the Equity Consideration to be held in a wholly-owned subsidiary of the Liquidating Trust, or in 
a separate entity selected by the Liquidating Trustee to hold such Equity Consideration solely for 
the benefit of Beneficiaries to the extent provided by the LLC Agreement. 

12.8 Applicable Law.  The Liquidating Trust is made in the State of Delaware, and the 
Liquidating Trust and this Agreement, and the rights and obligations of the Liquidating Trustee 
or the Liquidating Trust Oversight Committee are to be governed by and construed and 
administered according to the laws of the State of Delaware; provided, however, that, except as 
expressly provided in this Agreement, there shall not be applicable to the Liquidating Trust, the 
Liquidating Trustee, the Liquidating Trust Oversight Committee or its Members, or this 
Agreement (a) the provisions of Section 3540 of Title 12 of the Delaware Code; or (b) any 
provisions of the laws (statutory or common) of the State of Delaware pertaining to trusts which 
relate to or regulate: (i) the filing with any court or governmental body or agency of trustee 
accounts or schedules of trustee fees and charges; (ii) affirmative requirements to post bonds for 
trustees, officers, agents, or employees of a trust; (iii) the necessity for obtaining court or other 
governmental approval concerning the acquisition, holding or disposition of real or personal 
property; (iv) fees or other sums payable to trustees, officers, agents or employees of a trust; 
(v) the allocation of receipts and expenditures to income or principal; (vi) restrictions or 
limitations on the permissible nature, amount or concentration of trust investments or 
requirements relating to the titling, storage or other manner of holding of trust assets; or (vii) the 
establishment of fiduciary or other standards or responsibilities or limitations on the acts or 
powers of trustees, which are inconsistent with the limitations or liabilities or authorities and 
powers of the Liquidating Trustee set forth or referenced in this Agreement.   

12.9 Retention of Jurisdiction.  Notwithstanding the Effective Date, and to the fullest 
extent permitted by law, the Bankruptcy Court shall retain exclusive jurisdiction over the 

Case 13-13087-KG    Doc 965-1    Filed 06/04/14    Page 22 of 26



 
 

- 23 - 
KE 29881544 

Liquidating Trust after the Effective Date, including, without limitation, jurisdiction to resolve 
any and all controversies, suits, and issues that may arise in connection therewith, including, 
without limitation, this Agreement, or any entity’s obligations incurred in connection herewith, 
including without limitation, any action against the Liquidating Trustee or any Member of the 
Liquidating Trust Oversight Committee or any professional retained by the Liquidating Trustee 
or the Liquidating Trust Oversight Committee, in each case in its capacity as such.  Each party to 
this Agreement and each beneficiary of the Liquidating Trust hereby irrevocably consents to the 
exclusive jurisdiction of the Bankruptcy Court in any action to enforce, interpret, or construe any 
provision of this Agreement or of any other agreement or document delivered in connection with 
this Agreement, and also hereby irrevocably waives any defense of improper venue, forum non 
conveniens, or lack of personal jurisdiction to any such action brought in the Bankruptcy Court. 
Each party further irrevocably agrees that any action to enforce, interpret, or construe any 
provision of this Agreement will be brought only in the Bankruptcy Court.  Each party hereby 
irrevocably consents to the service by certified or registered mail, return receipt requested, of any 
process in any action to enforce, interpret or construe any provision of this Agreement.  
Notwithstanding the preceding, nothing herein shall be interpreted as requiring the 
commencement or prosecution of any Causes of Action in the Bankruptcy Court, and all 
determinations regarding the proper forum for initiating any Cause of Action shall be at the 
discretion of the Liquidating Trust, consistent with applicable law. 

12.10 Severability.  In the event that any provision of this Agreement or the application 
thereof to any person or circumstance shall be determined by the Bankruptcy Court to be invalid 
or unenforceable to any extent, the remainder of this Agreement, or the application of such 
provision to persons or circumstance, other than those as to which it is held invalid or 
unenforceable, shall not be affected thereby, and such provision of this Agreement shall be valid 
and enforced to the fullest extent permitted by law. 

12.11 Limitation of Benefits.  Except as otherwise specifically provided in this 
Agreement, the Plan, or the Confirmation Order, nothing herein is intended or shall be construed 
to confer on or to give any person other than the parties hereto and the Beneficiaries any rights or 
remedies under or by reason of this Agreement. 

12.12 Notices.  All notices, requests, demands, consents, and other communication 
hereunder shall be in writing and shall be deemed to have been duly given to a person, if 
delivered in person or if sent by overnight mail, registered mail, certified mail or regular mail, 
with postage prepaid, to the following addresses: 

If to the Liquidating Trustee: 

Emerald Capital Advisors Corp. 
Attn: John P. Madden 
1350 Avenue of the Americas, Third Floor 
New York, New York 10019 
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with a copy to: 
 

   Brown Rudnick LLP 
   Attn:  Sunni P. Beville, Esq. 
   One Financial Center 
   Boston, Massachusetts 02111 

 
If to a Beneficiary: 

To the name and mailing address set forth in the Register with respect to 
such Beneficiary. 

The parties may designate in writing from time to time other and additional places to 
which notices may be sent.  

12.13 Further Assurances.  From and after the Effective Date, the parties hereto 
covenant and agree to execute and deliver all such documents and notices and to take all such 
further actions as may reasonably be required from time to time to carry out the intent and 
purposes of this Agreement, and to consummate the transactions contemplated hereby. 

12.14 Integration.  This Agreement, the Plan, and the Confirmation Order constitute 
the entire agreement with, by, and among the parties thereto, and there are no representations, 
warranties, covenants, or obligations except as set forth herein, in the Plan, and in the 
Confirmation Order.  This Agreement, together with the Plan and the Confirmation Order, 
supersede all prior and contemporaneous agreements, understandings, negotiations, and 
discussions, written or oral, of the parties hereto, relating to any transaction contemplated 
hereunder.  Except as otherwise provided in this Agreement, the Plan, or Confirmation Order, 
nothing herein is intended or shall be construed to confer upon or give any person other than the 
parties hereto and the Beneficiaries any rights or remedies under or by reason of this Agreement.  
To the extent there is an inconsistency between the Plan and this Agreement, the Plan shall 
control. 

12.15 Interpretation.  The enumeration and Section headings contained in this 
Agreement are solely for convenience of reference and shall not affect the meaning or 
interpretation of this Agreement or of any term or provision hereof.  Unless context otherwise 
requires, whenever used in this Agreement the singular shall include the plural and the plural 
shall include the singular, and words importing the masculine gender shall include the feminine 
and the neuter, if appropriate, and vice versa, and words importing persons shall include 
partnerships, associations and corporations.  The words herein, hereby, and hereunder and words 
with similar import, refer to this Agreement as a whole and not to any particular Section or 
subsection hereof unless the context requires otherwise.  Any reference to the “Liquidating 
Trustee” shall be deemed to include a reference to the “Liquidating Trust” and any reference to 
the “Liquidating Trust” shall be deemed to include a reference to the “Liquidating Trustee” 
except for the references in Sections 5.1, 5.2, and such other provisions in which the context 
otherwise requires.   
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12.16 Counterparts.  This Agreement may be signed by the parties hereto in 
counterparts, which, when taken together, shall constitute one and the same document. 

IN WITNESS WHEREOF, the parties hereto have either executed and acknowledged this 
Agreement, or caused it to be executed and acknowledged on their behalf by their duly 
authorized officers or representatives, all as of the date first above written. 

FAH Liquidating Corp. 
 
By:         
Name:         
Title:         
 
FA Liquidating Corp.  
 
By:         
Name:         
Title:         
 
 
Emerald Capital Advisors Corp. 
 
By:         
Name:         
Title:         
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Exhibit A 
 

[TBD.] 
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