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UNITED STATES BANKRUPTCY COURT  
SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------------------------------- 
 
In re 
 
QUIRKY, INC., et al.1 
 
  Debtors. 

x 
: 
: 
: 
: 
: 
: 
: 

 
 

 
Chapter 11 
 
 
Case No. 15-______ (___) 
 
 
 

---------------------------------------------------------------- x  

MOTION FOR ENTRY AN INTERIM AND  
FINAL ORDERS AUTHORIZING (I) THE DEBTORS  

TO PAY PREPETITION CLAIMS OF CERTAIN CRITICAL  
VENDORS AND SERVICE PROVIDERS RELATED TO  

THE WINK BUSINESS AND (II) BANKS AND OTHER FINANCIAL  
INSTITUTIONS TO RECEIVE, PROCESS, HONOR, AND PAY CHECKS  

ISSUED AND ELECTRONIC PAYMENT REQUESTS RELATING TO THE FOREGOING 
 

The above-captioned debtors and debtors-in-possession (collectively, the 

“Debtors”) submit this motion (this “Motion”) for entry of an interim order (the “Interim Order”) 

and final order (the “Final Order”), pursuant to sections 105(a) and 363 of title 11 of the United 

States Code (the “Bankruptcy Code”), authorizing, but not directing, (i) the Debtors to pay 

prepetition claims of certain critical vendors and service providers related to the Wink, Inc. 

business, and (ii) banks and other financial institutions to receive, process, honor, and pay all 

checks issued and electronic payment requests made related to the foregoing. In support of the 

                                                 
1 The Debtors in these chapter 11 cases and the last four digits of each Debtor’s taxpayer identification 
number are as follows: Quirky, Inc. (2873); Wink, Inc. (8826); and Undercurrent Acquisition, LLC (9692).  
The Debtors’ principal offices are located at 606 West 28th Street, Seventh Floor, New York, NY 10001.    
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 2  

Motion, the Debtors rely upon and incorporate by reference the Declaration of Charles 

Kwalwasser in Support of Debtors’ First Day Pleadings, filed concurrently herewith (the 

“Kwalwasser Declaration”).  In further support of the Motion, the Debtors, by and through their 

undersigned counsel, respectfully represent: 

JURISDICTION 

1. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. 

§§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper 

before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

BACKGROUND 

I. General 

2. On the date hereof (the “Petition Date”), the Debtors commenced 

voluntary cases under chapter 11 of the Bankruptcy Code.  The Debtors are authorized to 

operate their businesses and manage their properties as debtors in possession pursuant to 

sections 1107(a) and 1108 of the Bankruptcy Code.  No trustee, examiner, or statutory 

creditors’ committee has been appointed in these chapter 11 cases.  

II. The Debtors’ Business 

3. Since its inception in 2009, Quirky, Inc.’s (“Quirky”) revolutionary online 

idea factory and marketplace has made invention accessible by bringing real people’s product 

ideas to life.  From its headquarters in New York City -- and with contributions from its vibrant 

web-based community of inventors, collaborators and contributors -- Quirky identifies and 

cultivates products.  Last year, Quirky sold over 150 different products and a total of 4 million 

units, generating over $50 million in revenue from its retail and consulting businesses.   

4. Quirky also works directly with large companies to develop new products 

through its “Powered by Quirky” initiative.  In exchange for service fees, Quirky provides third 

parties with access to its engineering and design staff, community of inventors and exclusivity to 

certain product ideas.  Through partnerships with General Electric, Quirky serves as a major 
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driving force for the innovations behind new products.  In 2015, the Company began to 

wind-down its product development and distribution business and focused heavily on 

establishing new strategic partnerships through the Powered by Quirky initiative.  In order to 

bolster the Powered by Quirky infrastructure, on or about March 25, 2015 the Company 

acquired the assets of Undercurrent LLC, a leading boutique management consulting services 

provider.  

5. Through Wink, Inc. (“Wink”), a wholly-owned subsidiary of Quirky that 

was incorporated in November 2013, the Company has developed a platform for 

wireless-enabled products that allows consumers to control a host of household appliances and 

services through their connected devices and the internet.  Through partnerships with General 

Electric, Honeywell, Nest, Phillips and others, over 60 Wink-enabled products are available in 

the marketplace with many more in development.  Wink enables homeowners to wirelessly 

connect lighting, power and security systems through a single app.  The Wink app allows users 

to customize the way products talk to each other. For example, a Kwikset SmartCode 

Deadbolt© can be programmed to tell a user’s lights and air conditioning to turn on every time a 

home’s front door is unlocked.   The Wink app also allows multiple users to control multiple 

appliances with a single swipe of their smart phone.  While Wink maintains its own 

management, distribution, and sales channels, it shares certain general administrative services 

with Quirky, its corporate parent.              

6. Over the past six years, Quirky shepherded hundreds of new products to 

the marketplace.  While the Company’s early efforts focused on manufacturing relatively simple 

items, Quirky quickly shifted focus towards a greater number of more complex offerings in both 

hardware and software.  By 2014, the number of products in manufactured and sold by Quirky 

had increased from 34 to over 150.  The Company faced a number of operational challenges as 

the volume of more complicated products that Quirky brought to market increased and the 

product categories in which Quirky was involved became more diverse.  The Company 
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expanded to accommodate the development of these new products by opening offices in San 

Francisco, CA and Schenectady, NY, increasing the overhead expenses and working capital 

needs of the enterprise.  At the same time, the Quirky platform generated a large number of 

products with an enthusiastic base of support from within the Quirky community.  In short, 

Quirky was unable to attain manufacturing and distribution scale, and sustained significant 

losses on many of these products.   

7. These expenses could not be sustained by the revenue generated by the 

sale of products and the strategic partnerships entered into by Quirky and Wink.  Accordingly, 

beginning in late 2014, the Debtors commenced efforts to reduce costs by transitioning away 

from the manufacture of new products and towards a model more focused on product design 

process and process management services.  These initiatives required more time and capital 

than had been initially projected, resulting in a liquidity crisis in mid-2015.  Efforts to obtain 

additional debt or equity capital to bridge the Debtors’ operations through this transitional phase 

were unsuccessful. 

8. Accordingly, beginning in July 2015, the Debtors began to market Wink’s 

assets for sale through a chapter 11 proceeding pursuant to section 363 of the Bankruptcy 

Code.  In addition, and in order to stem the operating losses associated with the Quirky 

business and more efficiently allocate the Debtors’ remaining cash toward the Wink business 

and the marketing of Wink’s assets, the Debtors elected to temporarily discontinue Quirky’s 

operations. 

9. As of the date hereof, the Debtors possess three categories of assets 

(i) assets associated with the continuation of the Wink business as a going concern (which are 

proposed to be acquired by Flextronics International USA Inc.); (ii) the Quirky online community 

and the agreements between Quirky and third parties that constitute the Powered By Quirky 

Initiative; and (iii) miscellaneous inventory, machinery, furniture, fixtures, equipment, and 

intellectual property associated with Quirky’s design and manufacturing business model.  The 
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Debtors have commenced these cases to sell the Wink business as a going concern and to 

maximize the value of Quirky’s assets for the benefit of creditors. 

III. The Critical Vendors 

10. In the ordinary course of Wink’s business, Wink relies on certain third 

parties (collectively, the “Critical Vendors”) to provide goods and services that are necessary 

and critical to Wink’s ongoing business operations.  For example, the Debtors rely on certain 

staffing agencies to staff their Schenectady, NY location, without which, that location would not 

have the necessary human capital to operate.  Additionally, the Debtors rely on certain 

web-based vendors for electronic database storage that, at the flip of a switch, may be 

discontinued.  It is essential for Wink to continue its relationships with these Critical Vendors to 

ensure that its business remains stable and operating as a going concern.  

11. The Critical Vendors possess prepetition claims against the Debtors on 

account of goods and services provided to Wink prior to the Petition Date (collectively, the 

“Critical Vendor Claims”).  Absent payment of the Critical Vendor Claims, the Debtors believe 

the Critical Vendors will cease to provide the critical goods or cease to perform the essential 

services required by Wink postpetition, which will cause substantial damage to Wink’s business 

and to the Debtors’ ability to maximize the value of their assets.  Wink’s failure to obtain the 

benefit of the critical goods and services on a postpetition basis could have an immediate and 

adverse impact upon its operations through its inability to provide proper staffing and necessary 

web-based resources. 

IV. The Debtors’ Identification of Critical Vendors 

12. To identify Critical Vendors, the Debtors and their advisors spent a 

significant amount of time carefully reviewing Quirky’s and Wink’s accounts payable and 

prepetition vendor lists, and consulting with management to identify those creditors most 

essential to Wink’s operations.  In addition, the Debtors’ analysis included: (a) whether a 

particular vendor is a “sole source” supplier; (b) whether a vendor supplies goods or services 
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that Wink requires to continue its operations and whether the cost or time associated with 

finding a replacement vendor would result in greater losses to the estates than paying such 

vendor’s prepetition claim; (c) whether a vendor is financially dependent on Wink; and (d) 

whether a vendor meeting any of the above criteria is likely to refuse to provide goods or 

services to Wink postpetition if its prepetition balances are not paid. 

13. Based on its books and records, the Debtors estimate that they have 

relationships with hundreds of vendors, who hold an aggregate amount of more than $28 million 

in prepetition claims. Of this amount, the Debtors estimate that four (4) vendors holding an 

aggregate amount of approximately $450,000 in outstanding prepetition claims constitute 

Critical Vendors. These Critical Vendors are: 

• An electronic database provider that hosts the servers that maintain all 
relevant financial data for both Quirky and Wink; 

 
• A  provider of electronic logistics that enables Wink’s accounts payable, 

purchase order and inventory management systems to interface with 
those of the third party retailers that sell Wink products;  

 
• A provider of a cloud-based customer service platform that enables Wink 

to respond to electronic customer service requests; and 
 

• The temporary staffing provider for Wink’s Schenectady, NY customer 
service call center. 
   

These Critical Vendors cannot be replaced without significant disruption to Wink’s operations 

and irreparable harm to these estates. 

RELIEF REQUESTED 

14. By this Motion, the Debtors respectfully request the entry of an 

order authorizing, but not directing, (a) the Debtors to pay the Critical Vendor Claims related to 

the Wink business in an amount not to exceed $450,000, of which $100,000 of such Critical 

Vendor Claims are sought on an interim basis, and (b) banks and other financial institutions (the 

“Banks”) to receive, process, honor, and pay all checks issued and electronic payment requests 

made related to the foregoing.    
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BASIS FOR RELIEF 

I. Cause Exists to Authorize Payment to the Critical Vendors. 

15. Section 363(b)(1) of the Bankruptcy Code provides that after notice and a 

hearing the trustee “may use, sell or lease, other than in the ordinary course of business, 

property of the estate.” 11 U.S.C. § 363(b)(1). In addition, section 105(a) of the Bankruptcy 

Code grants bankruptcy courts broad statutory authority to enforce the Bankruptcy Code’s 

provisions either under the specific statutory language of the Bankruptcy Code or under 

equitable common law doctrines. Section 105(a) of the Bankruptcy Code provides: 

The court may issue any order, process, or judgment that is 
necessary or appropriate to carry out the provisions of this title. No 
provision of this title providing for the raising of an issue by a party 
in interest shall be construed to preclude the court from, sua 
sponte, taking any action or making any determination necessary 
or appropriate to enforce or implement court orders or rules, or to 
prevent an abuse of process. 
 

11 U.S.C. § 105(a). In authorizing payments of certain prepetition obligations, courts rely on 

several legal theories rooted in sections 105(a) and 363(b) of the Bankruptcy Code. 

16. Courts have authorized payment of prepetition obligations under section 

363(b) of the Bankruptcy Code where a sound business purpose exists for doing so. See, e.g., 

In re Ionosphere Clubs, Inc., 98 B.R. 174, 175 (Bankr. S.D.N.Y. 1989) (finding that a sound 

business justification existed to justify payment of prepetition wages); see also Armstrong World 

Indus., Inc. v. James A. Phillips, Inc., (In re James A. Phillips, Inc.), 29 B.R. 391, 397 (S.D.N.Y. 

1983) (relying on section 363 to allow contractor to pay prepetition claims of suppliers who were 

potential lien claimants because the payments were necessary for general contractors to 

release funds owed to debtors). 

17. In addition, the Court may authorize payment of prepetition claims in 

appropriate circumstances based on section 105(a) of the Bankruptcy Code. Section 105(a), 

which codifies the inherent equitable powers of the bankruptcy court, empowers the court to 

“issue any order, process, or judgment that is necessary or appropriate to carry out the 
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provisions of this title.” 11 U.S.C. § 105(a). Under section 105(a), courts may permit payments 

of prepetition obligations when essential to the continued operation of the debtor’s business. 

Specifically, the Court may use its power under section 105(a) to authorize payment of 

prepetition obligations pursuant to the “necessity of payment” rule (also referred to as the 

“doctrine of necessity”). 

18. The “doctrine of necessity” or the “necessity of payment” rule originated in 

railway cases and was first articulated by the United States Supreme Court in Miltenberger v. 

Logansport, C.&S.W.R. Co., 106 U.S. 286 (1882). The doctrine was expanded to non-railroad 

debtors in the mid-century. See Dudley v. Mealey, 147 F.2d 268, 271 (2d Cir. 1945) (holding, in 

hotel reorganization case, that the court was not “helpless” to apply the rule to supply creditors 

of non-railroad debtors where alternative was cessation of operations). 

19. Today, the rationale for the necessity of payment rule—the rehabilitation 

of a debtor in reorganization cases—is “the paramount policy and goal of Chapter 11.” In re 

Ionosphere Clubs, Inc., 98 B.R. 174, 176 (Bankr. S.D.N.Y. 1989); see also In re Just for Feet, 

Inc., 242 B.R. 821, 826 (Bankr. D. Del. 1999) (finding that payment of prepetition claims to 

certain trade vendors was “essential to the survival of the debtor during the chapter 11 

reorganization”); In re Quality Interiors, Inc., 127 B.R. 391, 396 (Bankr. N.D. Ohio 1991) 

(“[P]ayment by a debtor-in-possession of pre-petition claims outside of a confirmed plan of 

reorganization is generally prohibited by the Bankruptcy Code,” but “[a] general practice has 

developed . . . where bankruptcy courts permit the payment of certain pre-petition claims, 

pursuant to 11 U.S.C. § 105, where the debtor will be unable to reorganize without such 

payment.”); In re Eagle-Picher Indus., Inc., 124 B.R. 1021, 1023 (Bankr. S.D. Ohio 1991) 

(approving payment of prepetition unsecured claims of tool makers as “necessary to avert a 

serious threat to the Chapter 11 process”); Burchinal v. Cent. Wash. Bank (In re Adams Apple, 

Inc.), 829 F.2d 1484, 1490 (9th Cir. 1987) (recognizing that allowance of “unequal treatment of 

pre-petition debts when necessary for rehabilitation . . .” is appropriate); 2 COLLIER ON 

15-12596-mg    Doc 15    Filed 09/22/15    Entered 09/22/15 10:43:57    Main Document    
  Pg 8 of 23



 9  

BANKRUPTCY ¶ 105.04[5][a] (16th ed. rev. 2009) (discussing cases in which courts have relied 

on the “doctrine of necessity” or the “necessity of payment” rule to pay prepetition claims 

immediately).  

20. Courts also have permitted postpetition payment of prepetition claims 

pursuant to section 105(a) in other situations, such as if nonpayment of a prepetition obligation 

would trigger a withholding of goods or services essential to the debtor’s reorganization. See In 

re UNR Indus., 143 B.R. 516, 520 (Bankr. N.D. Ill. 1992) (permitting debtor to pay prepetition 

claims of suppliers or employees whose continued cooperation is essential to the debtor’s 

successful reorganization); Ionosphere Clubs, 98 B.R. at 177 (finding that section 105 

empowers bankruptcy courts to authorize payment of prepetition debt when such payment is 

needed to facilitate the rehabilitation of the debtor). 

21. This flexible approach is particularly critical where a prepetition creditor 

provides vital goods or services to a debtor that would be unavailable if the debtor did not satisfy 

its prepetition obligations. In In re Structurlite Plastics Corp., 86 B.R. 922, 931 (Bankr. S.D. Ohio 

1988), the bankruptcy court stated it “may exercise its equity powers under §105(a) [of the 

Bankruptcy Code] to authorize payment of prepetition claims where such payment is necessary 

‘to permit the greatest likelihood of survival of the debtors and payment of creditors in full or at 

least proportionately.’” Id. (citations omitted). The court explained that “a per se rule proscribing 

the payment of prepetition indebtedness may well be too inflexible to permit the effectuation of 

the rehabilitative purposes of the Code.” Id. at 932. 

22. Here, the Debtors anticipate that, among other things, Critical Vendors 

(a) may refuse to deliver or provide the necessary supplies, goods, and/or services to Wink 

without payment of their prepetition claims or (b) may refuse to deliver or provide the necessary 

supplies, goods, and/or services to Wink on reasonable credit terms absent payment of their 

prepetition claims, thereby effectively refusing to do business with Wink. It is in these select 

cases—where non-payment of the Critical Vendors’ claims would lead to the interruption of the 
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delivery or provision of necessary services to Wink that the Debtors seek to exercise their 

discretion to pay Critical Vendor Claims. It is essential that the Debtors have the flexibility to pay 

the Critical Vendor Claims to prevent substantial disruption to Wink’s business operations. 

23. Wink cannot continue to operate its business without the goods and 

services provided by the Critical Vendors.  The loss of any of these Critical Vendors would 

cause significant harm to Wink’s business and their ability to meet customer needs and would 

jeopardize Wink’s going concern sale process. Simply put, Wink would not be able to continue 

to operate as a going concern without the Critical Vendors. 

24. The Debtors only seek to pay Critical Vendor Claims where nonpayment 

of such claims would lead to the significant disruption of Wink’s business. The amounts involved 

are not significant in relation to the potential disruption that would result if the Critical Vendors 

were to terminate their relationship with the Debtors. The Debtors submit that the relief 

requested is narrowly tailored to facilitate Wink’s sale process. 

25. Accordingly, it is essential that the Debtors maintain their relationships 

with these Critical Vendors in order to continue to operate and work towards a successful 

transaction in these chapter 11 cases. 

26. Courts in this and other districts have repeatedly recognized the 

importance of critical vendors to certain debtors and granted relief similar to the relief requested 

herein.2  See, e.g., In re The Readers Digest Ass’n, Inc., Case No. 09-23529 (Bankr. S.D.N.Y. 

Sept. 17, 2009) (authorizing payment of up to $25 million on account of claims held by critical 

vendors); In re Lyondell Chem. Co., No. 09-10023 (Bankr. S.D.N.Y. Jan. 23, 2009) (authorizing 

payment of up to $30 million on account of claims held by critical vendors); In re Calpine Corp., 

No. 05-60200 (Bankr. S.D.N.Y. Dec. 21, 2005) (authorizing payment of up to $20 million on 

account of claims held by critical vendors); In re Delphi Corp., No. 05-44481 (Bankr. S.D.N.Y. 

                                                 
2 Because of the voluminous nature of the unreported orders cited herein, they are not annexed to this 
Motion. Copies of these orders are available upon email request of Debtors’ counsel by contacting 
Michael A. Klein, Esq. at mklein@cooley.com. 
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Oct. 13, 2005) (authorizing payment of up to $90 million on account of claims held by critical 

vendors); In re WorldCom, Inc., No. 02-13533 (Bankr. S.D.N.Y. July 22, 2002) (authorizing 

payment of up to $70 million on account of claims held by critical vendors). 

II. Applicable Banks Should Be Authorized to Honor and Pay Checks 
Issued and Make Other Transfers to Pay Critical Vendors. 

27. Under the Debtors' existing cash management system,3 the Debtors can 

readily identify checks or wire transfer requests as relating to an authorized payment in respect 

of the Critical Vendor Claims.  The Debtors, therefor, further request that all applicable Banks be 

authorized to receive, process, honor, and pay all checks presented for payment, and to honor 

all electronic payment requests made by the Debtors related to the prepetition obligations 

described herein, whether such checks were presented or electronic requests were submitted 

prior to or after the Petition Date. The Debtors further request that all such Banks be authorized 

to rely on the Debtors’ designation of any particular check or electronic payment request as 

approved pursuant to this Motion. 

28. Based on the foregoing, the Debtors submit that the relief requested is 

necessary and appropriate, is in the best interests of their estates and creditors, and should be 

granted in all respects. 

SATISFACTION OF BANKRUPTCY RULE 6003 

29. Pursuant to Rule 6003 of the Federal Rules of Bankruptcy Procedure (the 

“Bankruptcy Rules”), the Court may grant relief regarding a motion to pay all or part of a 

prepetition claim within twenty-one (21) days after the Petition Date if the relief is necessary to 

avoid immediate and irreparable harm.  The Second Circuit has interpreted the language 

“immediate and irreparable harm” in the context of preliminary injunctions. In that context, the 

court instructed that irreparable harm “‘is a continuing harm which cannot be adequately 

                                                 
3 For further information regarding the Debtors’ cash management system, see the Motion for an Order 
Authorizing the Debtors to (i) Continue to Use Existing Cash Management System, (ii) Maintain Existing 
Bank Accounts and Business Forms, and (iii) Waive Requirements of Section 345(b) of the Bankruptcy 
Code, filed contemporaneously with this Motion, and the Kwalwasser Declaration. 
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redressed by final relief on the merits’ and for which ‘money damages cannot provide adequate 

compensation.’” Kamerling v. Massanari, 295 F.3d 206, 214 (2d Cir. 2002) (quoting N.Y. 

Pathological & X-Ray Labs., Inc. v. INS, 523 F.2d 79, 81 (2d Cir. 1975)). Further, the “harm 

must be shown to be actual and imminent, not remote or speculative.” Id. at 214; see also 

Rodriguez v. DeBuono, 175 F.3d 227, 234 (2d Cir. 1998). 

30. The Debtors submit that for the reasons set forth herein, the relief 

requested in this Motion is necessary to avoid immediate and irreparable harm. Specifically, if 

the Critical Vendors are not paid as set forth herein, Wink will lose valuable sources of services 

and will be unable to continue to operate its business postpetition, all of which will harm the 

estates and cause substantial damage to Wink’s ability to maximize the value of their assets. 

31. Accordingly, the Debtors submit that the requirements of Bankruptcy Rule 

6003 have been satisfied. 

REQUEST FOR WAIVER OF STAY 

32. In addition, by this Motion, the Debtors seek a waiver of any stay of the 

effectiveness of the order approving this Motion. Pursuant to Bankruptcy Rule 6004(h), “[a]n 

order authorizing the use, sale, or lease of property other than cash collateral is stayed until the 

expiration of 14 days after entry of the order, unless the court orders otherwise.” As set forth 

above, the Debtors require immediate relief to continue ordinary business operations for the 

benefit of all parties in interest. Accordingly, the Debtors submit that ample cause exists to 

justify a waiver of the fourteen (14) day stay imposed by Bankruptcy Rule 6004(h), to the extent 

that it applies. 

NOTICE 

33. Notice of this Motion will be given to:  (a) the Office of the U.S. Trustee, 

33 Whitehall Street, New York, NY 10004 (Attn:  Paul K. Schwartzberg, Esq.); (b) all required 

governmental entities; (c) Sheppard Mullin, counsel to Comerica Bank, 30 Rockefeller Plaza, 

New York, NY 10112 (Attn:  William R. Wyatt, Esq.); (d) the parties included on the Debtors’ list 
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of thirty (30) largest unsecured creditors; and (e) the Banks (collectively, the “Notice Parties”).  

The Debtors submit that, under the circumstances, no other or further notice is required. 

34. No previous request for the relief sought herein has been made by the 

Debtors to this or any other court. 

 
[Remainder of page intentionally left blank.] 
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CONCLUSION 

WHEREFORE, the Debtors respectfully request that the Court enter the Interim 

Order, substantially in the form attached hereto as Exhibit A, and the Final Order, substantially 

in the form attached hereto as Exhibit B, granting the relief requested in the Motion and such 

other and further relief as may be just and proper. 

Dated: September 22, 2015 
 New York, New York 

Respectfully submitted, 
 
 
 
By: /s/ Jeffrey L. Cohen 
 Jeffrey L. Cohen   
 
COOLEY LLP 
1114 Avenue of the Americas 
New York, New York 10036 
Telephone: (212) 479-6000 
Facsimile: (212) 479-6275 
Jeffrey L. Cohen 
Michael A. Klein 
Richelle Kalnit 
 
Proposed Attorneys for Debtors and Debtors in 
Possession
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PROPOSED INTERIM ORDER 
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UNITED STATES BANKRUPTCY COURT  
SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------------------------------- 
 
In re 
 
QUIRKY, INC., et al.1 
 
  Debtors. 

x 
: 
: 
: 
: 
: 
: 
: 

 
 

 
Chapter 11 
 
 
Case No. 15-______ (___) 
 
 
 

---------------------------------------------------------------- x  

INTERIM ORDER AUTHORIZING (I) THE DEBTORS TO  
PAY PREPETITION CLAIMS OF CERTAIN CRITICAL  
VENDORS AND SERVICE PROVIDERS RELATED TO  

THE WINK BUSINESS AND (II) BANKS AND OTHER FINANCIAL  
INSTITUTIONS TO RECEIVE, PROCESS, HONOR, AND PAY CHECKS  

ISSUED AND ELECTRONIC PAYMENT REQUESTS RELATING TO THE FOREGOING 
 

Upon the motion, (the “Motion”),2 of the above-captioned debtors and debtors in 

possession (the “Debtors”) for entry of an order (this “Interim Order”), pursuant to sections 

105(a) and 363 of the Bankruptcy Code, authorizing, but not directing, (i) the Debtors to pay 

prepetition claims of certain vendors and service providers related to the Wink, Inc. business, 

and (ii) the Banks to receive, process, honor, and pay all checks issued and electronic payment 

requests made related to the foregoing, all as more fully set forth in the Motion; and upon the 

Kwalwasser Declaration; and this Court having jurisdiction to consider the Motion and the relief 

requested therein; and consideration of the Motion and the relief requested being a core 

proceeding; and venue being proper before this Court; and due and sufficient notice of the 

Motion having been given under the particular circumstances to the Notice Parties; and it 

appearing that no other or further notice need be provided; and this Court having determined 

                                                 
1 The Debtors in these chapter 11 cases and the last four digits of each Debtor’s taxpayer identification 
number are as follows: Quirky, Inc. (2873); Wink, Inc. (8826); and Undercurrent Acquisition, LLC (9692).  
The Debtors’ principal offices are located at 606 West 28th Street, Seventh Floor, New York, NY 10001.    
  
2 Capitalized terms used but not defined herein shall have the respective meanings ascribed to them in 
the Motion. 
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that the relief requested in the Motion being in the best interests of the Debtors, their creditors, 

and all parties in interest; and this Court having determined that the legal and factual bases set 

forth in the Motion establish just cause for the relief granted herein; and upon all of the 

proceedings had before this Court and after due deliberation and sufficient cause appearing 

therefor, it is hereby ORDERED: 

1. The Motion is GRANTED on an interim basis to the extent set forth 

herein. 

2. The Debtors are authorized, but not directed, to satisfy Critical Vendor 

Claims in an amount not to exceed $100,000. 

3. Any Critical Vendor who accepts payment of all or a portion of their 

prepetition claims from the Debtors pursuant to this Interim Order shall be deemed to have 

waived, to the extent so paid, any and all prepetition claims, of any type, kind or priority 

(including any reclamation claim), against the Debtors, their assets and properties and any 

funds or amounts held in trust by the Debtors. 

4. Any Critical Vendor in receipt of its Critical Vendor Claims under this 

Interim Order shall provide its services for the Debtors in a manner that is at least equivalent to 

the services performed prepetition; provided that the Debtors may seek to avoid and recover 

payment of Critical Vendor Claims under chapter 5 of the Bankruptcy Code if it is so determined 

that such services are not being properly performed. 

5. Prior to making a payment to a party subject to this Interim Order, the 

Debtors may, in their sole and absolute discretion, settle all or some of the Critical Vendor 

Claims of such Critical Vendor for less than its face amount without further notice or hearing. 

6. All applicable Banks are authorized, when requested by the Debtors in 

the Debtors’ sole discretion, to receive, process, honor and pay all checks drawn on or direct 

deposit and funds transfer instructions relating to the Debtors’ accounts and any other transfers 

that are related to Critical Vendor Claims, and the costs and expenses incident thereto; 
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provided, however, that sufficient funds are available in the accounts to make such payments; 

provided, further, that any such bank or financial institution may rely on the representations of 

the Debtors regarding which checks that were drawn or instructions that were issued by the 

Debtors before the Petition Date should be honored postpetition pursuant to an order of this 

Court and that any such bank or financial institution shall not have any liability to any party for 

relying on the representations of the Debtors as provided herein. 

7. The Debtors are authorized (consistent with this Interim Order) to issue 

postpetition checks or to effect postpetition fund transfer requests in replacement of any checks 

or fund transfer requests related to the Critical Vendor Claims to the extent that such checks or 

transfers have been dishonored or rejected as a consequence of the commencement of the 

Debtors’ chapter 11 cases. 

8. Neither the provisions contained herein, nor the making of any payments 

by the Debtors pursuant to this Interim Order, shall be deemed a waiver or release by the 

Debtors of, or in any way impair, limit or otherwise affect, any cause of action the Debtors, the 

estates, or any trustees or statutory committees appointed in these cases may have with 

respect to prepetition transfer pursuant to chapter 5 of the Bankruptcy Code. 

9. A final hearing on the relief requested in the Motion shall be scheduled for 

_________________, 2015 at ___:___ __.m. (prevailing Eastern Time). 

10. Any objections to the relief requested in the Motion on a final basis must 

be filed no later than [_______], 2015 at 4:00 p.m. (prevailing Eastern Time) (the 

“Objection Deadline”) and served on (a) Cooley LLP, proposed counsel to the Debtors, 1114 

Avenue of the Americas, New York, NY 10036 (Attn:  Jeffrey L. Cohen); (b) Office of the U.S. 

Trustee, 33 Whitehall Street, New York, NY 10004 (Attn: Paul Schwartzberg, Esq.); (c) the 

Debtors’ 30 largest unsecured creditors; and (d) Sheppard Mullin, counsel to Comerica Bank, 

30 Rockefeller Plaza, New York, NY 10112 (Attn:  William R. Wyatt, Esq.). 
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11. The requirements set forth in Local Rule 9013-1(b) are satisfied by the 

contents of the Motion. 

12. The Debtors are authorized and empowered to take all actions necessary 

to implement the relief granted in this Interim Order.  

13. Notwithstanding any Bankruptcy Rule to the contrary, this Interim Order 

shall be immediately effective and enforceable upon its entry. 

14. Bankruptcy Rule 6003(b) has been satisfied and that the requirements set 

forth in Bankruptcy Rule 6004(a) and (h) are hereby waived. 

15. This Court shall retain jurisdiction to hear and determine all matters 

arising from or related to the implementation, interpretation or enforcement of this Interim Order. 

Dated:   September __, 2015 
 New York, New York 

    _____________________________________ 
 
UNITED STATES BANKRUPTCY JUDGE
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UNITED STATES BANKRUPTCY COURT  
SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------------------------------- 
 
In re 
 
QUIRKY, INC., et al.1 
 
  Debtors. 

x 
: 
: 
: 
: 
: 
: 
: 

 
 

 
Chapter 11 
 
 
Case No. 15-______ (___) 
 
 
 

---------------------------------------------------------------- x  

FINAL ORDER AUTHORIZING (I) THE DEBTORS TO  
PAY PREPETITION CLAIMS OF CERTAIN CRITICAL  
VENDORS AND SERVICE PROVIDERS RELATED TO  

THE WINK BUSINESS AND (II) BANKS AND OTHER FINANCIAL  
INSTITUTIONS TO RECEIVE, PROCESS, HONOR, AND PAY CHECKS  

ISSUED AND ELECTRONIC PAYMENT REQUESTS RELATING TO THE FOREGOING 
 

Upon the motion, (the “Motion”),2 of the above-captioned debtors and debtors in 

possession (the “Debtors”) for entry of an order (this “Final Order”), pursuant to sections 105(a) 

and 363 of the Bankruptcy Code, authorizing, but not directing, (i) the Debtors to pay prepetition 

claims of certain vendors and service providers related to the Wink, Inc. business, and (ii) the 

Banks to receive, process, honor, and pay all checks issued and electronic payment requests 

made related to the foregoing, all as more fully set forth in the Motion; and upon the Kwalwasser 

Declaration; and this Court having jurisdiction to consider the Motion and the relief requested 

therein; and consideration of the Motion and the relief requested being a core proceeding; and 

venue being proper before this Court; and due and sufficient notice of the Motion having been 

given under the particular circumstances to the Notice Parties; and it appearing that no other or 

further notice need be provided; and this Court having determined that the relief requested in 

                                                 
1 The Debtors in these chapter 11 cases and the last four digits of each Debtor’s taxpayer identification 
number are as follows: Quirky, Inc. (2873); Wink, Inc. (8826); and Undercurrent Acquisition, LLC (9692).  
The Debtors’ principal offices are located at 606 West 28th Street, Seventh Floor, New York, NY 10001.    
  
2 Capitalized terms used but not defined herein shall have the respective meanings ascribed to them in 
the Motion. 
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the Motion being in the best interests of the Debtors, their creditors, and all parties in interest; 

and this Court having determined that the legal and factual bases set forth in the Motion 

establish just cause for the relief granted herein; and upon all of the proceedings had before this 

Court and after due deliberation and sufficient cause appearing therefor, it is hereby 

ORDERED: 

1. The Motion is GRANTED to the extent set forth herein. 

2. The relief provided in the Interim Order is approved on a final basis. 

3. The Debtors are authorized, but not directed, to satisfy Critical Vendor 

Claims in an amount not to exceed $450,000. 

4. Any Critical Vendor who accepts payment of all or a portion of their 

prepetition claims from the Debtors pursuant to this Final Order shall be deemed to have 

waived, to the extent so paid, any and all prepetition claims, of any type, kind or priority 

(including any reclamation claim), against the Debtors, their assets and properties and any 

funds or amounts held in trust by the Debtors. 

5. Any Critical Vendor in receipt of its Critical Vendor Claims under this Final 

Order shall provide its services for the Debtors in a manner that is at least equivalent to the 

services performed prepetition; provided that the Debtors may seek to avoid and recover 

payment of Critical Vendor Claims under chapter 5 of the Bankruptcy Code if it is so determined 

that such services are not being properly performed. 

6. Prior to making a payment to a party subject to this Final Order, the 

Debtors may, in their sole and absolute discretion, settle all or some of the Critical Vendor 

Claims of such Critical Vendor for less than its face amount without further notice or hearing. 

7. Neither the provisions contained herein, nor the making of any payments 

by the Debtors pursuant to this Final Order, shall be deemed a waiver or release by the Debtors 

of, or in any way impair, limit or otherwise affect, any cause of action the Debtors, the estates, 
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or any trustees or statutory committees appointed in these cases may have with respect to 

prepetition transfer pursuant to chapter 5 of the Bankruptcy Code. 

8. The Debtors are authorized and empowered to take all actions necessary 

to implement the relief granted in this Final Order.  

9. Notwithstanding any Bankruptcy Rule to the contrary, this Final Order 

shall be immediately effective and enforceable upon its entry. 

10. This Court shall retain jurisdiction to hear and determine all matters 

arising from or related to the implementation, interpretation or enforcement of this Final Order. 

Dated:   September __, 2015 
 New York, New York 

    _____________________________________ 
 
UNITED STATES BANKRUPTCY JUDGE 
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