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Case No. 15-12596 (mg) 
 
 
 

---------------------------------------------------------------- x  

DECLARATION OF MICHAEL KATZENSTEIN IN SUPPORT OF  
ENTRY OF AN ORDER CONFIRMING THE DEBTORS’ FIRST AMENDED PLAN  
OF LIQUIDATION PURSUANT TO CHAPTER 11 OF THE BANKRUPTCY CODE 

 
I, Michael Katzenstein, declare as follows under penalty of perjury: 

 

                                                 
1 The Debtors in these chapter 11 cases and the last four digits of each Debtor’s taxpayer identification number are 
as follows: Quirky, Inc. (2873); Wink, Inc. (8826); and Undercurrent Acquisition, LLC (9692).      
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1. I am a resident of New York, New York.  I am over the age of eighteen and am 

competent to testify to the matters set forth herein.   

2. I am a Senior Managing Director at FTI Consulting, Inc. (“FTI”), a financial 

advisory services firm that has offices at Three Times Square, 9th Floor, New York, New York 

10036, financial advisors to Quirky, Inc. (“Quirky”), Wink, Inc. (“Wink”) and Undercurrent 

Acquisition, LLC (“Undercurrent,” and together with Quirky and Wink, the “Debtors”), the 

proponents of the Debtors’ First Amended Joint Plan of Liquidation Pursuant to Chapter 11 of 

the Bankruptcy Code, dated June 20, 2016 (the “Plan”) [Docket No. 437].   I have been 

personally involved in FTI’s representation of the Debtors since the time FTI was engaged.  

3. At FTI, I am a member of the Corporate Finance and Restructuring group and am 

a member of the Technology, Media and Telecom (“TMT”) practice within Corporate Finance 

and Restructuring.  I also lead FTI’s Interim Management practice, with responsibility for the 

many engagements that FTI undertakes at any time as part of which it provides long and short-

term interim managers for companies in distress or transition.  I have served as Interim CEO, as 

CRO and as Interim COO as well as a board member of many TMT companies and am 

intimately familiar with technology, operations and finance issues faced by companies similar to 

the Debtors.  I have counseled TMT corporations and creditors and other parties of interest in 

dozens of in- and out- of-court restructurings over the course of my career. As part of my 

responsibilities as a leader in the TMT practice, I remain current and informed on technology 

trends and directions, including those of significance to the Debtors.  I have served as a Senior 

Managing Director at FTI since FTI’s purchase in December 2008 of CXO LLC, the boutique 

TMT restructuring and turnaround management firm that I co-founded.  I served as Managing 

Principal of CXO from its inception in 2001 until the sale to FTI. Prior to that, I served as a 
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senior executive, and later as the CEO, of a telecom and media company, and as a partner in a 

New York law firm.  

4. Except as otherwise indicated2, all statements in this Declaration are based upon 

my personal knowledge, my review of the Debtors’ books and records and other relevant 

documents, including the Plan. Any opinions set forth herein are based on my experience, 

expertise and knowledge of the Debtors’ operations and financial condition, and/or information 

and materials that the Debtors’ management and other professional advisors have provided to 

me.  If I were called to testify as a witness in this matter, I would testify competently to the facts 

set forth herein.  

5. I submit this declaration (the “Declaration”) in support of confirmation of the Plan 

proposed by Debtors under Chapter 11 of Title 11 of the United States Code (the “Bankruptcy 

Code”).    

6. The Plan is the product of extensive, arm’s-length negotiations by and between 

the Debtors, Comerica3, the Creditors’ Committee and others, with the valuable assistance of 

retired Bankruptcy Judge Allan L. Gropper, which resolves many of the disputes and 

controversies between and among those major constituencies.  

7. As set forth below, the Plan satisfies all of the applicable provisions of the 

Bankruptcy Code4. 

 

                                                 
2 Certain matters herein relate to issues within the personal knowledge of other professionals at FTI and are based on 
information provided to me by them. 
3 Capitalized terms not defined herein shall have the meaning ascribed to them in the Plan.  
4 This Declaration is being filed in advance of the hearing on the Debtors’ Motion for Entry of an Order Approving 
(I) Disclosure Statement, (II) Form and Manner of Notices, (III) Form of Ballots and (IV) Solicitation Materials and 
Solicitation Procedures [Docket No. 400]. As such, voting results are not known as of the date of this Declaration, 
nor has the deadline for objections to confirmation passed. Accordingly, this Declaration does not address sections 
1129(a)(8) or 1129(b) of the Bankruptcy Code. The Debtors intend to file a supplemental declaration as to those 
matters before the scheduled hearing to consider confirmation of the Plan.  

15-12596-mg    Doc 441    Filed 06/20/16    Entered 06/20/16 18:26:59    Main Document   
   Pg 3 of 26



4 
 

A. The Plan Complies with the Requirements of Section 1129(a)(1) of the Bankruptcy 
Code. 
 

8. The Plan complies with all applicable provisions of the Bankruptcy Code as 

required by section 1129(a)(1) of the Bankruptcy Code, including, without limitation, sections 

1122 and 1123 of the Bankruptcy Code, which govern, respectively, the classification of claims 

and the contents of a plan.  

(i) The Plan Complies with Section 1122 of the Bankruptcy Code.  

9. Section 1122 of the Bankruptcy Code provides that “…a plan may place a claim 

or interest in a particular class only if such claim or interest is substantially similar to the other 

claims or interests of such class….” Article III of the Plan designates six (6) classes of Claims 

and one (1) class of Equity Interests.  Class 1 consists solely of Secured Claims of Comerica. 

Class 2 consists solely of Other Secured Claims.  Class 3 consists solely of Priority Non-Tax 

Claims. Class 4 consists solely of General Unsecured Claims. Class 5 consists solely of Claims 

of Settling Noteholders. Class 6 consists solely of Intercompany Claims.  Class 7 consists solely 

of Equity Interests.  Thus, the Claims and Equity Interests placed in each Class are substantially 

similar to other Claims and Equity Interests, as the case may be, in each such Class.  

Accordingly, the Plan complies with section 1122 of the Bankruptcy Code. 

(ii) The Plan Complies with Section 1123 of the Bankruptcy Code. 

10. Section 1123(a) of the Bankruptcy Code identifies seven (7) required contents of 

a plan.  The Plan contains each of these seven required contents.   

11. Section 1123(a)(1) of the Bankruptcy Code requires that a chapter 11 plan 

designate classes of claims and interests other than claims of a kind specified in section 507(a)(2) 

of the Bankruptcy Code (administrative expense claims), section 507(a)(3) of the Bankruptcy 

Code (claims arising during the “gap” period in an involuntary bankruptcy case), and section 
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507(a)(8) of the Bankruptcy Code (priority tax claims). Article III of the Plan satisfies this 

requirement by expressly classifying all Claims and Interests, other than Administrative 

Expenses Claims (other than professional fees and expenses), Priority Tax Claims, Professional 

Fee Claims, and Statutory Fees as follows: Class 1 (Secured Claims of Comerica), Class 2 (Other 

Secured Claims), Class 3 (Priority Non-Tax Claims), Class 4 (General Unsecured Claims), Class 

5 (Claims of Settling Noteholders), Class 6 (Intercompany Claims) and Class 7 (Equity 

Interests).  

13. Section 1123(a)(2) of Bankruptcy Code requires that a plan “specify any class of 

claims or interests that is not impaired under the plan.” Article III of the Plan satisfies this 

requirement by specifying that Class 2, Class 3 and Class 5 are not impaired under the Plan.  

Accordingly, section 1123(a)(2) of the Bankruptcy Code is satisfied. 

14. Section 1123(a)(3) of the Bankruptcy Code requires that a plan “specify the 

treatment of any class of claims or interests that is impaired under the plan.”  Article III of the 

Plan specifies that Class 1, Class 4, Class 6 and Class 7 are impaired under the Plan, and Article 

IV of the Plan specifies the treatment of the Claims in Class 1, Class 4, and Class 6 and the 

Equity Interests in Class 7.  Accordingly, section 1123(a)(3) of the Bankruptcy Code is satisfied. 

15. Section 1123(a)(4) of the Bankruptcy Code requires that a plan “provide the same 

treatment for each claim or interest of a particular class.” Article IV of the Plan satisfies this 

requirement by providing the same treatment to each Claim or Interest in each respective Class.  

Further, there is no provision in the Plan to the contrary.  Accordingly, section 1123(a)(4) of the 

Bankruptcy Code is satisfied. 

16. Section 1123(a)(5) of the Bankruptcy Code requires that a plan provide “adequate 

means” for its implementation.  Article V of the Plan provides adequate and proper means for the 
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implementation of the Plan.  In particular, section 5.01 of the Plan provides for the substantive 

consolidation of the Debtors’ estates for purposes of voting, confirmation and distribution.  

Section 5.02 of the Plan provides for the appointment of a Plan Administrator to carry out the 

Plan and specifies the Plan Administrator’s powers and duties.  Article V of the Plan also 

provides for various other procedural and administrative mechanisms that will govern the 

implementation of the Plan. Article VI of the Plan provides procedures related to, inter alia, 

distributions, resolution of disputed claims, the means by which distributions will be transmitted, 

and the respective responsibilities of the Debtors and recipients of distributions with respect to 

tax reporting and withholding. The foregoing provisions constitute adequate means for 

implementation of the Plan, and therefore section 1123(a)(5) of the Bankruptcy Code is satisfied. 

17. Section 1123(a)(6) of the Bankruptcy Code requires that a debtor’s corporate 

documents prohibit the issuance of non-voting equity securities and related corporate governance 

matters. 11 U.S.C. §1123(a)(6).  The Plan does not contemplate the issuance of new stock in the 

Debtors. Accordingly, section 1123(a)(6) of the Bankruptcy Code is not applicable. 

18. Section 1123(a)(7) of the Bankruptcy Code requires that a plan “contain only 

provisions that are consistent with the interests of creditors and equity security holders and with 

public policy with respect to the manner of selection of any officer, director, or trustee under the 

plan.”  The Debtors do not currently, and will have no continued operations following 

confirmation of the Plan.  No new officers or directors are appointed under the Plan, nor is it 

expected that any new officers or directors will be appointed following confirmation of the Plan. 

The Debtors will continue in existence in its current form to implement the Plan. Accordingly, 

section 1123(a)(7) of the Bankruptcy Code is not applicable. To the extent that the appointment 

of the Plan Administrator implicates section 1123(a)(7) of the Bankruptcy Code, the appointment 
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of Clingman & Hanger Management Associates LLC as Plan Administrator, which was selected 

by the Creditors’ Committee, as agreed by the Debtors and Comerica in connection with the 

overall settlement that resulted in the Plan, is consistent with the interests of the Debtors’ 

creditors. 

19. Section 1123(b) of the Bankruptcy Code identifies various discretionary 

provisions that may be included in a plan, but are not required.   

20. Section 1123(b)(1) states that a plan may “impair or leave unimpaired any class of 

claims, secured or unsecured, or of interests.”  The Plan provides that Class 1 (Secured Claims of 

Comerica), Class 4 (General Unsecured Claims), Class 6 (Intercompany Claims) and Class 7 

(Equity Interests) are impaired, and Class 2 (Other Secured Claims), Class 3 (Priority Non-Tax 

Claims), and Class 5 (Claims of Settling Noteholders) are left unimpaired.  The foregoing 

treatments under the plan are consistent with section 1123(b)(1) of the Bankruptcy Code. 

21. Section 1123(b)(2) of the Bankruptcy Code provides that a plan may, subject to 

section 365 of the Bankruptcy Code, provide for the assumption, rejection, or assignment of any 

executory contract or unexpired lease of the debtor not previously rejected under section 365 of 

the Bankruptcy Code.  The Plan provides that any and all prepetition leases and executory 

contracts (not otherwise previously assumed, assumed and assigned, rejected or the subject of a 

motion to assume or reject pending on the Confirmation Date), shall be deemed rejected by the 

Debtors.  See Plan, § 7.01.  The provisions in Article VII of the Plan regarding the treatment of 

executory contracts and unexpired leases are fair and reasonable, and that the treatment complies 

with sections 365(a) and 1123(b)(2) of the Bankruptcy Code. 

22. Section 1123(b)(3)  of the Bankruptcy Code provides that a plan may provide for 

(a) the settlement or adjustment of any claim or interest belonging to the debtor or to the estate; 
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or (b) the retention and enforcement by the debtor, by the trustee, or by a representative of the 

estate appointed for such purpose, of any such claim or interest. The Plan embodies the 

settlement of certain claims by and between the Debtors, the Settling Noteholders, Comerica, and 

the Creditors’ Committee, among others. See Plan §§ 9.01-9.06. In addition, subject to the 

release, exculpation and injunction provisions of Article IX of the Plan, the Plan provides that 

Retained Causes of Action shall vest in the Plan Administrator, who shall have the exclusive 

right to institute, prosecute, abandon, settle or compromise all Retained Causes of Action. See 

Plan § 9.10. These provisions of the Plan are consistent with section 1123(b)(3) of the 

Bankruptcy Code. 

23. Section 1123(b)(4) of the Bankruptcy Code provides that a plan may provide “for 

the sale of substantially all of the property of the estate, and the distribution of the proceeds of 

such sale among holders of claims or interests.” The Plan does not provide for the sale of any 

property of the estate.  Accordingly, section 1123(b)(4) of the Bankruptcy Code is not 

applicable.  

24. Section 1123(b)(5) provides that a plan may “modify the rights of holders of 

secured claims, other than a claim secured only by a security interest in real property that is the 

debtor’s principal residence, or of holders of unsecured claims, or leave unaffected the rights of 

holders of any class of claims.”  The Plan modifies the rights of holders of certain secured claims 

(Class 1-Secured Claim of Comerica) but does not modify the rights of other holders of secured 

claims (Class 2-Other Secured Claims). See Plan §§ 4.01, 4.02.  The Plan does modify the rights 

of certain holders of unsecured Claims and Equity Interests (Class 4-General Unsecured Claims, 

Class 6-Intercompany Claims and Class 7-Equity Interests), see Plan §§ 4.04, 4.06 and 4.07, and 

does not modify the rights of holders of other types of unsecured Claims (Class 3-Priority Non-
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Tax Claims and Class 5-Claims of Settling Noteholders), see Plan § 4.03, 4.05.  The Plan’s 

modification of such rights is consistent with section 1123(b)(5) of the Bankruptcy Code. 

25. Section 1123(b)(6) of the Bankruptcy Code provides that a Plan may “include any 

other appropriate provision not inconsistent with the applicable provisions of this title.”  The 

Plan does include such other provisions, which are consistent with the Bankruptcy Code: 

A. Substantive Consolidation 

26. The Plan provides for the substantive consolidation of the Debtors’ estates for 

purposes of voting and distribution. See Plan § 5.01. The substantive consolidation of the 

Debtors’ estates is a practical and cost-efficient resolution of the failure of the Debtors to observe 

corporate separateness and maintain separate books and records for the Debtors prior to the 

Petition Date.  

27. Upon FTI’s engagement by the Debtors, FTI, among other things, reviewed the 

Debtors’ cash management systems. That review revealed the following deficiencies, among 

others: 

 The Debtors maintained and reported consolidated financial statements to the 
Debtors’ Board of Directors and Comerica on a monthly basis. The Debtors did 
not prepare consolidating financial statements, however. Pro Forma financial 
statements segmented by Quirky, Wink and Undercurrent were occasionally 
prepared on an ad hoc basis in response to specific requests from the Board, 
prospective investors and prospective buyers.  
 

 Substantially all receipts and disbursements were collected and paid from a 
common Quirky operating account. Separate payroll accounts were established 
for Wink and Undercurrent, but were funded by Quirky.  

 
 Substantially all invoices from vendors of Wink, some of which were in the name 

of Wink and some of which were in the name of Quirky, were sent to the Quirky 
finance department and paid from the Quirky operating account. Similarly, 
substantially all invoices from vendors of Undercurrent, some of which were in 
the name of Undercurrent and some of which were in the name of Quirky, were 
paid from the Quirky operating account. 
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 Funds that were deposited in operating accounts of Wink and Undercurrent were 
periodically swept to the Quirky operating account and commingled with cash in 
Quirky’s operating account. 

 
 No formal allocation methodology existed for shared services expenses. 

 
 Intercompany transfers between Quirky and Wink, and segregated cash flows and 

segregated balance sheets were not tracked or recorded. 
 

 Historically, the large majority of expenses of Wink and Undercurrent were paid 
by Quirky. 

 
 Many contracts for the Wink business were made in Quirky’s name, including 

major contracts such as Wink’s office lease and its manufacturing agreement 
with Flextronics.  

 
 Many wholesale customers purchased inventory from both Quirky and Wink on 

the same purchase order, and when invoices were paid, there was no allocation 
with respect to Quirky’s inventory sales and Wink’s inventory sales.  

 
28. As a result of these practices, the financial affairs of the Debtors prior to the 

Petition Date were entangled. Based upon FTI’s review of the Debtors’ records, it may be 

impossible to disentangle the transactions and prepare accurate financial records. Even if not 

impossible, doing so would be cost-prohibitive.  

29. Moreover, any attempt to disentangle the Debtors financial records would require 

the personal knowledge of former employees of the Debtors, who are no longer employed by the 

Debtors and who are no longer available to the Debtors. The Debtors have not had any internal 

finance personnel since December 2015. Thus, even if the high cost of undertaking such an effort 

was not a barrier, without the necessary human resources, such an undertaking could not be 

completed.   

30. The substantive consolidation of the Debtors’ estates pursuant to the Plan is a 

cost-effective solution to the problems resulting from the above-described record keeping and the 

absence of complete and reliable standalone financial records for each of the individual debtors. 
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Under these circumstances, and after much discussion with the Committee and Comerica, the 

Debtors believe that substantive consolidation is the most practical means to resolve these issues 

and exit Chapter 11 and is consistent with the objectives of Chapter 11 and of the Bankruptcy 

Code, and therefore compliant with section 1123(b) of the Bankruptcy Code.  

B. Releases, Exculpations and Injunctions 

31. The Plan contains (a) releases by the Debtors, see Plan § 9.01 (the “Debtor 

Releases”), (b) releases by and between the Debtors, Comerica, the Settling Noteholders and the 

Committee (the “Plan Releases”), see Plan § 9.04, (c) releases by the Debtors of the Settling 

Noteholders (the “Settling Noteholders Releases”), see Plan § 9.05, and (d) optional releases by 

holders of Claims (the “Creditor Releases,” and together with the Debtor Releases, the Plan 

Releases, and the Settling Noteholder Releases, the “Releases”), see Plan § 9.06. In addition, the 

plan provides for an exculpation (the “Exculpation”) of the Exculpated Parties, see Plan § 9.03, 

and an injunction (the “Injunction”), see Plan § 9.07, that implements the Releases.  

(i) The Debtor Releases and Settling Noteholder Releases. 

32. The Plan provides that the Debtors shall release the Releasees from all Causes of 

Action and any other debts, obligations, rights, suits, damages, actions, remedies and liabilities 

existing as of the Effective Date, other than for fraud, gross negligence, or willful misconduct. It 

is my belief that the Debtor Releases are fair, equitable, in the best interest of the estates, and 

were a critical component of the consensual agreement among the Debtors and the Releasees to 

support confirmation of the Plan. The Debtor Releases were negotiated at arm’s-length and in 

good faith, reflect the Debtors’ prudent business judgment and are a critical component of the 

Plan, which embodies the settlement and resolution of complex issues and claims and reflects 
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contributions, concessions and compromises made by the Releasees in the process negotiation 

and obtaining confirmation of the Plan. 

33. Each of the Releasees has provided substantial contributions to the Debtors’ 

Chapter 11 Cases. Specifically, the Settling Noteholders have waived substantial claims against 

the Debtors’ estates. Absent these waivers, distributions to general unsecured creditors would 

have been substantially diluted. The Debtors’ present officers, Charles Kwalwasser and Ed 

Kremer, provided invaluable services to the Debtors’ estates in facilitating the expeditious 

implementation of the Wink Sale and the Quirky Sale. Moreover, Mr. Kwalwasser has continued 

as the sole executive of the Debtors and has been essential to the Debtors’ ability to negotiate 

and propose the Plan. The Creditors’ Committee and its members (acting in such capacity) were 

instrumental in negotiating a reasonable and just resolution of these Chapter 11 Cases with the 

Debtors’ other creditor constituencies without time-consuming and costly litigation, which 

would have likely substantially diluted recoveries for all of the Debtors’ creditors.  

34. Based on my discussions with the Debtors’ other professionals, I am informed 

and believe that the Debtor Releases are appropriate under applicable case law. 

(ii) Exculpation 

35. The Plan also contains the Exculpation, which exculpates the Exculpated Parties 

from liability, other than for fraud, gross negligence, or willful misconduct, for any act taken or 

omitted to be taken in connection with, or related to, formulating, negotiating, preparing, 

disseminating, implementing, administering, confirming or consummating the Plan, the 

Disclosure Statement, Plan Administrator Agreement, or any other contract, instrument, release 

or other agreement or document created or entered into in connection with the Plan or any other 

postpetition act taken or omitted to be taken in connection with or in contemplation of the Sale or 
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the liquidation of the Debtors, except that the Exculpation has no effect  on the liability of any 

Person that results from any such act or omission that is determined in a Final Order to have 

constituted fraud, gross negligence or willful misconduct, and provided further, that the 

Exculpation shall not exculpate any Exculpated Party from any liability resulting from any act or 

omission that limits the liability of any Person pursuant to N.Y. Comp. Codes R. & Regs. Tit. 22 

Section 1200.8 Rule 1.8(h)(1) (2009) as determined by Final Order and any other statutes, rules 

or regulations dealing with professional conduct to which such professionals are subject. 

36. Based on consultation with the Debtors’ counsel, I understand that the 

Exculpation is vital to the Plan process because it protects major constituencies from lawsuits 

based on their participation in the Debtors’ Chapter 11 Cases.  Each of the Exculpated Parties 

made a substantial contribution to the Chapter 11 Cases and each played a critical role in the 

negotiation and formulation of the Disclosure Statement, the Plan and related documents.  

37. Thus, I believe that the Exculpation is reasonable and appropriate. 

(iii) Optional Releases by Holders of Claims 

38. The Plan also provides that holders of Claims in the Voting Classes who cast 

ballots and who do not elect to opt out of the releases in section 9.06 of the Plan are deemed to 

have conclusively, absolutely, unconditionally, irrevocably and forever released and discharged 

the Releases for any and all direct claims and causes of action held by such Creditor whatsoever, 

including pre-Petition Date Claims and causes of action, based in whole or in part upon any act 

or omission, transaction or other occurrence or circumstances existing or taking place after the 

Petition Date in any way related to the Debtors, the Chapter 11 Cases or the Plan.  

39. The Creditor Releases are completely consensual in that each holder of a Claim in 

the Voting Classes has the ability to opt-out of the Creditor Releases with no consequences if 
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they elect to do so. The Creditor Releases were conspicuously noted in the Plan, Disclosure 

Statement, and the Ballots.  Each of these documents clearly indicate, in bold typeface, a 

description of the Creditor Releases, and the ramifications on a holder of a Claim with respect to 

the Creditor Releases if they voted on the Plan and do not elect to opt out of the Creditor 

Releases.   

40. The Creditor Releases in section 9.06 of the Plan are not applicable to parties who 

do not vote. Specifically, the Creditor Releases are not be applicable with respect to: (i) holders 

of unclassified Claims; (ii) holders of Claims conclusively presumed to accept the Plan (i.e. 

Class 2, Class 3 and Class 5) and are not entitled to vote on the Plan; (iii) holders of Claims and 

Equity Interests deemed to reject the Plan (i.e. Class 6 and Class 7) and are not entitled to vote; 

and (iv) any holder of a Claim in an Impaired Class (i.e. Class 1 and Class 4) that does not 

submit a ballot to vote for or against the Plan.  

41. As a whole, I believe the Creditor Releases are warranted and appropriate under 

the circumstances, given the substantial contributions made by the Releasees both prior to and 

throughout the Chapter 11 Cases.  As described above, the Releasees have been integral to these 

Chapter 11 Cases and the Debtors’ ability to propose the Plan. 

42. Based on my discussions with the Debtors’ counsel, I am informed and believe 

that the Creditor Releases are appropriate under applicable case law. 

43. Section 1123(c) of the Bankruptcy Code requires in a case involving an 

individual, that “a plan proposed by an entity other than the debtor may not provide for the use, 

sale, or lease of property exempted under section 522 of this title, unless the debtor consents to 

such use, sale or lease.” The Debtors are not individuals, and accordingly, section 1123(c) is not 

applicable. 
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44. Section 1123(d) of the Bankruptcy Code states that “[n]otwithstanding subsection 

(a) of this section and sections 506(b), 1129(a)(7), and 1129(b) of this title, if it is proposed in a 

plan to cure a default the amount necessary to cure the default shall be determined in accordance 

with the underlying agreement and applicable nonbankruptcy law.”  The Plan does not 

contemplate the curing of any default. Accordingly, section 1123(d) of the Bankruptcy Code is 

not applicable.  

B. The Debtor Has Complied with the Requirements of Section 1129(a)(2) of the 
Bankruptcy Code. 
 

45. Section 1129(a)(2) of the Bankruptcy Code requires that the plan proponent 

“compl[y] with the applicable provisions of [title 11 of the Bankruptcy Code],” including, 

without limitation, sections 1125 and 1126 of the Bankruptcy Code.   

46. As of the date of this Declaration, the Court has not approved the Disclosure 

Statement and the Debtors have not solicited votes on the Plan. However, I have reviewed the 

Disclosure Statement and believe that it contains “adequate information” of a kind and in 

sufficient detail to enable hypothetical reasonable investors typical of the Debtors’ creditors to 

make an informed judgment whether to accept or reject the Plan.  Accordingly, the Debtors will 

have complied with section 1125 of the Bankruptcy Code.   

47. Upon approval of the Disclosure Statement, in accordance with section 1126 of 

the Bankruptcy Code, the Debtors intend to solicit votes on the Plan from holders of Claims in 

Class 1 and Class 4 (together, the “Voting Classes”).  Each of Class 1 and Class 4 is impaired 

under the Plan and will receive distributions under the Plan.  See Plan §§ 4.01, 4.04.  

Accordingly, pursuant to section 1126(a), holders of Claims in Class 1 and Class 4 are entitled to 

vote to accept or reject the Plan.    
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48. Class 2 Claims (Other Secured Claims), Class 3 Claims (Priority Non-Tax 

Claims), and Class 5 Claims (Claims of Settling Noteholders) are unimpaired under the Plan.  

See Plan §§ 4.02, 4.05 and 4.06.  As a result, pursuant to section 1126(f) of the Bankruptcy 

Code, holders of Claims in Classes 2, 3, and 5 are conclusively presumed to have accepted the 

Plan.  As such, the votes of holders of Class 2, Class 3 and Class 5 claims will not be solicited.   

49. Holders of Claims in Class 6 (Intercompany Claims) and of equity interests in 

Class 7 (Equity Interests) are impaired under the Plan, and will not receive any distributions or 

retain any property interests under the Plan.  See Plan §§ 4.06 and 4.07.  As a result, pursuant to 

section 1126(g) of the Bankruptcy Code, holders of Class 6 Claims and Class 7 Equity Interests 

are deemed to have rejected the Plan.  As such, the votes of holders of Class 6 Claims and Class 

7 Equity Interests will not be solicited.   

C. Section 1129(a)(3) of the Bankruptcy Code is Satisfied.  
 
50. Section 1129(a)(3) of the Bankruptcy Code requires that a plan be “proposed in 

good faith and not by any means forbidden by law.”  The Plan has been proposed by the Debtors 

in good faith, with the legitimate and honest purpose of maximizing the value of the Debtors’ 

estates.  The Plan maximizes value and that there is no alternative to the Plan that would return 

more value to creditors, and accordingly, section 1129(a)(3) of the Bankruptcy Code is satisfied. 

See Liquidation Analysis. 
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D. The Plan Complies with Section 1129(a)(4) of the Bankruptcy Code. 
 
51. Section 1129(a)(4) of the Bankruptcy Code requires that: “[a]ny payment made or 

to be made by the proponent, by the debtor, or by a person issuing securities or acquiring 

property under the plan, for services or for costs and expenses in or in connection with the case, 

or in connection with the plan and incident to the case, has been approved by, or is subject to the 

approval of, the court as reasonable.”  In these Chapter 11 Cases, the only such payments are to 

the retained professionals of the Debtors and the Creditors’ Committee.  The Plan requires such 

persons to file final applications for allowance of professional fees and reimbursement of 

expenses within 45 days after the Effective Date of the Plan.  See Plan § 2.03.  In addition, 

section 10.01(b) of the Plan provides that the Bankruptcy Court will retain jurisdiction after the 

Effective Date to hear and determine all applications for professional fees and reimbursement of 

expenses.  Therefore the Plan complies with section 1129(a)(4) of the Bankruptcy Code.  

E. The Debtors Have Complied with Section 1129(a)(5) of the Bankruptcy Code. 
 
52. Section 1129(a)(5)(A)(i) of the Bankruptcy Code requires that the proponent of a 

plan disclose the identity and affiliations of any individual proposed to serve, after confirmation 

of a plan, as director, officer or voting trustee of the debtor, an affiliate of the debtor participating 

in a joint plan with the debtor, or a successor to the debtor under the Plan. 

53. The Plan satisfies section 1129(a)(5)(A)(i) of the Bankruptcy Code.  The Plan 

does not provide for the appointment of any new director, officer or voting trustee after 

confirmation of the Plan. The Plan contemplates that a Plan Administrator will be appointed on 

the Effective Date. See Plan § 5.03. The Plan contemplates that the Debtors will continue in 

existence until the closing of the Chapter 11 Cases, and as such, there are no successors to any of 

the Debtors.  See Plan § 5.04.  The Plan relates solely to the Debtors and not to any other person 
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or entity.  Thus, the Debtors have complied with section 1129(a)(5)(A)(i) of the Bankruptcy 

Code to the extent applicable. 

54. Section 1129(a)(5)(A)(ii) requires that the appointment of the person identified in 

accordance with section 1129(a)(5)(A)(i) be “consistent with the interests of creditors and equity 

security holders and with public policy.”  11 U.S.C. § 1129(a)(5)(A)(ii).  As set forth above, the 

Plan does not contemplate the appointment of any new director, officer or voting trustee to serve 

after confirmation of the Plan. To the extent section 1129(a)(5)(A)(ii) is implicated by the 

appointment of the Plan Administrator, the appointment of the Plan Administrator, which was 

selected by the Creditors’ Committee, is in fact consistent with the interests of creditors and 

equity security holders and with public policy. I am informed that Clingman & Hangman 

Management Associates LLC, the Plan Administrator selected by the Creditors’ Committee, has 

substantial experience in among other areas, post-confirmation administration of bankruptcy 

estates and wind-downs, and is an appropriate choice to implement the Plan. Therefore, the Plan 

Administrator’s appointment satisfies the requirements of section 1129(a)(5)(A)(ii) of the 

Bankruptcy Code, to the extent it is applicable. 

55. Section 1129(a)(5)(B) of the Bankruptcy Code provides that a plan may be 

confirmed if the proponent discloses the identity of any insider that will be employed or retained 

by the reorganized debtor, and the nature of any compensation for such insider.  No insider is to 

be employed or retained under the Plan.  Accordingly, section 1129(a)(5)(B) of the Bankruptcy 

Code is not applicable5.  

 

 

                                                 
5 The Plan Administrator will have the discretion to hire the Debtors’ personnel on such terms as those personnel 
and the Plan Administrator agree.  
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F. Section 1129(a)(6) of the Bankruptcy Code is Not Applicable.  
 
56. Section 1129(a)(6) of the Bankruptcy Code requires, with respect to a debtor the 

rates of which are subject to governmental regulation following confirmation, that appropriate 

governmental approval has been obtained for any rate change provided for in the plan, or that 

such rate change be expressly conditioned on such approval.  Because there is no governmental 

regulatory commission that has jurisdiction over any rates of the Debtors, section 1129(a)(6) of 

the Bankruptcy Code is not applicable. 

G. Section 1129(a)(7) of the Bankruptcy Code is Satisfied. 
 
57. The “best interests of creditors” test as set forth in section 1129(a)(7) of the 

Bankruptcy Code requires that, with respect to each impaired class of claims or interests, each 

holder of a claim or interest has accepted the plan or will receive property of a value not less than 

what such holder would receive if the debtor were liquidated under chapter 7.   

58. The Debtors prepared a liquidation analysis (the “Liquidation Analysis”) [Docket 

No. 436], to be attached to the Disclosure Statement as Exhibit B when the Debtors solicit votes 

to accept or reject the Plan. The purpose of the Liquidation Analysis is to compare the value of 

projected Distributions to holders of Claims and Interests under the Plan against estimated 

Distributions if the Debtors were to be liquidated under chapter 7 of the Bankruptcy Code, to 

demonstrate that the Plan satisfies the “best interests” test.   

59. The Liquidation Analysis demonstrates that a liquidation of the Debtors under 

Chapter 7 of the Bankruptcy Code would result in reduced recoveries for impaired classes of 

Claims. The Liquidation Analysis provides two different scenarios: (a) estimated distributions 

pursuant to the Plan (the “Plan Scenario”), (b) median estimated distributions in a case under 

Chapter 7 (the “Chapter 7 Liquidation-Median Scenario”). The Chapter 7 Liquidation-Median 
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Scenario is derived from two additional scenarios: (y) a scenario in which it is assumed that 

Comerica’s liens are perfected as to the proceeds of asset sales and post-petition cash balances of 

Quirky, Wink and Undercurrent (the “Chapter 7 Liquidation-Comerica Fully Secured Scenario”) 

and (z) a scenario in which it is assumed that Comerica’s liens are perfected only as to the 

proceeds of asset sales and post-petition cash balances of Quirky (the “Chapter 7 Liquidation-

Comerica Partially Secured Scenario”). The Liquidation Analysis relies on a number of 

assumptions set forth therein. Among the assumptions that are relevant to the “best interests of 

creditors” test is that in the Chapter 7 Liquidation-Median Scenario, the Debtors’ estates would 

likely bear significant attorney’s fees and other costs associated with a litigation concerning the 

nature, extent and validity of Comerica’s security interests, the result of which would be to erode 

value distributable to creditors. In addition, in the Chapter 7 Liquidation-Median Scenario, the 

settlement with General Electric Company and the other Settling Noteholders, pursuant to which 

more than $54 million in claims are being released and waived, is not reflected. In the absence of 

the waiver of claims by General Electric Company and the Settling Noteholders, available only 

under the Plan, creditor recoveries would be diluted significantly.  

60. With respect to Class 1 (Secured Claim of Comerica), the Debtors estimate that 

Comerica will receive distributions equal to approximately 40% under the Plan; under the 

Chapter 7 Liquidation-Median Scenario, it might receive distributions equal to approximately 

31%; under the Chapter 7 Liquidation-Comerica Fully Secured Scenario, it might receive 

distributions equal to approximately 48%; and under the Chapter 7 Liquidation-Comerica 

Partially Secured Scenario, it might receive distributions equal to approximately 14%.  

61. With respect to Class 4 (General Unsecured Claims), the Debtors estimate that 

holders of such claims will receive distributions equal to approximately 6% under the Plan; 
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under the Chapter 7 Liquidation-Median Scenario, they might receive distributions equal to 

approximately 4%; under the Chapter 7 Liquidation-Comerica Fully Secured Scenario, they 

might receive distributions equal to 0%; and under the Chapter 7 Liquidation-Comerica Partially 

Secured Scenario, they might receive distributions equal to approximately 8%.  

62. Thus, the Liquidation Analysis demonstrates that the holders of Claims and 

Interests in the impaired classes (Class 1 and Class 4) are not receiving or retaining any less 

value under the Plan than they would in chapter 7.  Accordingly, the “best interests of creditors” 

test is satisfied as to each impaired class of claims and interests.  In addition, the docket of the 

Chapter 11 Cases does not reflect an election by any class pursuant to § 1111(b)(2) of the 

Bankruptcy Code. Accordingly, the Plan satisfies the requirements of section 1129(a)(7) of the 

Bankruptcy Code. 

H. Section 1129(a)(9) of the Bankruptcy Code is Satisfied.  
 
63. Section 1129(a)(9) of the Bankruptcy Code requires that certain priority claims be 

paid in full on the effective date of a plan.  The Plan satisfies each of the requirements of section 

1129(a)(9).   

64. First, consistent with section 1129(a)(9)(A) of the Bankruptcy Code, the Plan 

provides that all Priority Non-Tax Claims (including priority claims arising under section 

507(a)(2) and 507(a)(3) of the Bankruptcy Code), will be paid in full in Cash, except to the 

extent that a holder of an Allowed Priority Non-Tax Claim has agreed to a different treatment, on 

or as soon as reasonably practicable after the later of (i) the Effective Date, (ii) the date on which 

such Claim becomes an Allowed Claim, or (iii) the date for payment provided by any agreement 

or understanding between the Debtors and the holder of such a Claim. See Plan § 4.03.  
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65. Second, consistent with section 1129(a)(9)(B) of the Bankruptcy Code, with 

respect to Priority Non-Tax Claims arising under sections 507(a)(1), 507(a)(4), 507(a)(5), 

507(a)(6) or 507(a)(7) of the Bankruptcy Code, the Plan provides will be paid in full in Cash, 

except to the extent that a holder of an Allowed Priority Non-Tax Claim has agreed to a different 

treatment, on or as soon as reasonably practicable after the later of (i) the Effective Date, (ii) the 

date on which such Claim becomes an Allowed Claim, or (iii) the date for payment provided by 

any agreement or understanding between the Debtors and the holder of such a Claim. See Plan § 

4.03. 

66. Third, the Plan provides that Priority Tax Claims will be treated consistent with 

section 1129(a)(9)(C), in that each holder of an Allowed Priority Tax Claim shall be paid in full 

in Cash, except to the extent that a holder of an Allowed Priority Tax Claim has agreed to a 

different treatment, on or as soon as reasonably practicable after the later of (i) the Effective 

Date, (ii) the date on which such Claim becomes an Allowed Claim, or (iii) the date for payment 

provided by any agreement or understanding between the Debtors and the holder of such a 

Claim.  See Plan § 2.02. 

67. Thus, the Plan complies with each of the requirements of section 1129(a)(9) of the 

Bankruptcy Code. 

I. Section 1129(a)(10) of the Bankruptcy Code is Satisfied. 
 
68. Section 1129(a)(10) of the Bankruptcy Code states that “[i]f a class of claims is 

impaired under the plan, at least one class of claims that is impaired under the plan has accepted 

the plan, determined without including any acceptance of the plan by any insider.”  As described 

in the Voting Certification, the Plan has been accepted by Class 1 and Class 4, not including the 

vote of any insider. As a result, at least one Class of Claims that is Impaired under the Plan has 
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accepted the Plan, determined without including any acceptance of the Plan by any insider, as 

required by section 1129(a)(10) of the Bankruptcy Code.  

J. Section 1129(a)(11) of the Bankruptcy Code is Satisfied.  
 
69. Pursuant to section 1129(a)(11) of the Bankruptcy Code, a plan may be confirmed 

only if “[c]onfirmation of the plan is not likely to be followed by the liquidation, or the need for 

further financial reorganization, of the debtor or any successor to the debtor under the plan, 

unless such liquidation or reorganization is proposed in the plan.”   

70. Substantially all of the Debtors’ assets were sold or otherwise liquidated prior to 

proposal of the Plan. As a result, the requirements of section 1129(a)(11) of the Bankruptcy 

Code are not applicable.  However, to the extent section 1129(a)(11) of the Bankruptcy Code 

does apply to implementation of the Plan, the feasibility requirement of section 1129(a)(11) of 

the Bankruptcy Code is satisfied, because the Debtors’ estates have sufficient assets on hand to 

implement the Plan as proposed.  See Plan Scenario of Liquidation Analysis.  

K. The Plan Satisfies Section 1129(a)(12) of the Bankruptcy Code.  
 
71. Section 1129(a)(12) of the Bankruptcy Code requires that certain fees listed in 28 

U.S.C. § 1930, determined by the court at the hearing on confirmation of a plan, be paid or that 

provision be made for their payment.  11 U.S.C. § 1129(a)(12).  The Plan satisfies this 

requirement.    The Plan provides that all fees payable pursuant to section 1930 of Title 28 of the 

United States Code shall be paid on the Effective Date (if any are due) by the Debtors’ estates.  

The Plan also provides for the payment, when due, of all United States Trustee quarterly fees 

under 28 U.S.C. § 1930(a)(6) from the Effective Date until the Chapter 11 Cases are closed.  See 

Plan §§ 2.04, 11.04. 
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L. Section 1129(a)(13) of the Bankruptcy Code is Not Applicable. 
 
72. Section 1129(a)(13) of the Bankruptcy Code requires that a plan provide for the 

continuation, after the plan’s effective date, of all retiree benefits at the level established by 

agreement or by court order pursuant to section 1114 of the Bankruptcy Code at any time prior to 

confirmation of the plan, for the duration of the period that the debtor has obligated itself to 

provide such benefits.  The Debtors have no obligations to provide any retiree benefits, and 

accordingly, section 1129(a)(13) of the Bankruptcy Code is not applicable to the Plan.     

M. Section 1129(a)(14) of the Bankruptcy Code is Not Applicable.  
 
73. Section 1129(a)(14) of the Bankruptcy Code requires a debtor to pay all domestic 

support obligations that first become payable after the date of the filing of the petition.  The 

Debtors do not have any domestic support obligations, and accordingly, section 1129(a)(14) of 

the Bankruptcy Code is not applicable to the Plan. 

N. Section 1129(a)(15) of the Bankruptcy Code is Not Applicable. 
 
74. Section 1129(a)(15) of the Bankruptcy Code provides that in a case where the 

debtor is an individual and in which the holder of an allowed unsecured claim objects to the 

confirmation of the plan, either (a) the value, as of the effective date of the plan, of the property 

to be distributed under the plan on account of such claim is not less than the amount of such 

claim, or (b) the value of the property to be distributed under the plan is not less than the 

projected disposable income of the debtor as defined by section 1325(b)(2) to be received during 

the 5-year period beginning on the date that the first payment is due under the plan, or during the 

period for which the plan provides payments, whichever is longer. 

75. The Debtors are not individuals, and accordingly, section 1129(a)(15) of the 

Bankruptcy Code is not applicable. 
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O. Section 1129(a)(16) of the Bankruptcy Code is Not Applicable.  
 
76. Section 1129(a)(16) of the Bankruptcy Code requires that “all transfers of 

property under the plan shall be made in accordance with any applicable provisions of 

nonbankruptcy law that govern the transfer of property by a corporation or trust that is not a 

moneyed, business or commercial corporation or trust.”  

77. The Debtor is not a corporation or trust that is not a moneyed, business or 

commercial corporation or trust.  Accordingly, section 1129(a)(16) of the Bankruptcy Code is 

not applicable.  

P. Section 1129(c) of the Bankruptcy Code is Satisfied.  
 
78. Section 1129(c) of the Bankruptcy Code provides that a court “may only confirm 

one plan.”  11 U.S.C. § 1129(c).  The Plan is the only plan that has been filed in these Chapter 11 

Cases.  Accordingly, section 1129(c) of the Bankruptcy Code is satisfied.  

Q. Section 1129(d) of the Bankruptcy Code is Satisfied.  
 
79. Section 1129(d) of the Bankruptcy Code provides that “the court may not confirm 

a plan if the principal purpose of the plan is the avoidance of taxes or the avoidance of the 

application of section 5 of the Securities Act of 1933.”  The purpose of the Plan is not to avoid 

taxes or the application of section 5 of the Securities Act of 1933.  Moreover, no party that is a 

governmental unit, or any other entity, has requested that the Court decline to confirm the Plan 

on the grounds that the principal purpose of the Plan is the avoidance of taxes or the avoidance of 

the application of section 5 of the Securities Act of 1933. Accordingly, the requirements of 

section 1129(d) of the Bankruptcy Code are satisfied. 
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CONCLUSION  

The Plan will enable the maximization of value for the benefit of the Debtors’ creditors 

and all parties-in-interest.  For all of these reasons, I respectfully submit that the Plan should be 

confirmed. 

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true 

and correct to the best of my knowledge, information and belief.   

Dated: New York, New York   
June 20, 2016  

 /s/ Michael Katzenstein  
Michael Katzenstein 
Senior Managing Director 

 FTI Consulting, Inc. 
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