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Melanie L. Cyganowski 

OTTERBOURG P.C. 

230 Park Avenue 

New York, New York 10169 

Telephone: (212) 661-9100 

Facsimile: (212) 682-6104 

 

Counsel to the Plan Administrator 

 

UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF NEW YORK 

-----------------------------------------------------------X 

In re:       Chapter 11  

 

QUIRKY, INC., 
 

   Case No. 15-12596 (mg) 

     

  Post-Effective Date Debtor. 

-----------------------------------------------------------X 

STATUS REPORT 

In connection with the status conference (“Status Conference”) scheduled for July 15, 

2019, Clingman & Hanger Management Associates, LLC, the plan administrator (the “Plan 

Administrator”) in the case of the above-captioned post-confirmation debtor, by its undersigned 

counsel, provides the following status report to the Court: 

 General Background 

1. On September 22, 2015 (the “Petition Date”), Quirky (“Quirky” or the “Debtor”) 

and its affiliates filed voluntary petitions for reorganization under Chapter 11 the Bankruptcy 

Code.  This Court entered an Order Directing Joint Administration of these Chapter 11 cases on 

September 25, 2015 [Docket No. 32].  No trustee or examiner was appointed.  The bankruptcy 

cases of the Debtor’s affiliates closed on December 21, 2016. 

2. On December 10, 2015, the Court entered an Order Authorizing (I) the Sale of 

Certain of the Debtors’ Assets related to the Quirky Business Free and Clear of All Claims, 

Liens, Liabilities, Rights, Interests and Encumbrances, (II) the Debtors to Enter into and 
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Perform their Obligations Under the Asset Purchase Agreement, (III) the Debtors to Assume and 

Assign Certain Executory Contracts and Unexpired Leases, and (IV) Granting Related Relief 

(the “Quirky Sale Order”). [Docket No. 243] 

3. On July 15, 2016, this Court entered an order Confirming the Debtor’s First 

Amended Joint Plan of Liquidation Pursuant to Chapter 11 of the Bankruptcy Code (the 

“Confirmation Order”) [Docket No. 474].  Pursuant to the Confirmation Order, the Debtor’s First 

Amended Joint Plan of Liquidation (the “Plan”) became effective in accordance with its terms on 

August 30, 2016 (the “Effective Date”).   

 Quirky Community Settlement and Quirky Sale Order 

4. By way of brief background, Quirky operated as an online “idea factory” and 

marketplace, the stated goal of which was to make invention accessible by bringing real people’s 

product ideas to life. Quirky solicited ideas for innovative new products from its web-based 

community of inventors, collaborators, and contributors (collectively, the “Quirky Community”). 

Historically, new ideas would be submitted to Quirky by means of its online platform by 

Quirky’s inventors and collaborative community, which was comprised of over 1,000,000 

registered members (the “Community Members”).  

5. Although a wide variety of product ideas were submitted to the Quirky platform, 

the most popular ideas centered on electronics, home and garden, kitchen and organization. 

Those submitted ideas deemed by Quirky to have merit were then marked for review by Quirky 

staff and subjected to a more intensive evaluation by Quirky’s engineers and designers. The best 

ideas were then “pitched” to the Quirky Community by a panel of Quirky staffers and designers 

during live weekly sessions broadcast on Quirky’s website. The ideas that garnered the most 

support moved forward in the development process. 
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6. Selected ideas were subjected to further design refinements by Quirky employees 

and researchers with further input from the Quirky Community and then virtually “launched” on 

Quirky’s website to gauge potential interest in a finished product. After review and analysis of 

the feedback generated by this “soft” launch, Quirky would decide if it would finish the design 

and manufacturing process of the product. Products that generated sufficient positive feedback 

were then manufactured and sold to the public through big box retailers like Target and Home 

Depot and online through Quirky’s website. Revenues generated by the sale of these products 

were then shared with the inventor and with the Quirky Community at large based on a point 

system under which Quirky awarded points to all of the Community Members who had 

participated in (or contributed in any recognizable way) to the development of those products 

that ended up being manufactured and brought to market by Quirky.  The more significant each 

Community Member’s contribution was to the ultimate development and marketing of a 

particular product (as determined by Quirky), the more points that Community Member would 

receive for that product. As revenues were generated from product sales, Quirky paid “royalties” 

to its Community Members based on the contribution points they held for the products 

generating the revenues.  The royalties were credited by Quirky to individual Community 

Member “Royalty Accounts” that the Community Members were then free to draw down from 

(and thus be paid from) as their royalty payment balances accrued and grew over time. 

7. Pursuant to the Plan, the Plan Administrator was required to distribute proceeds of 

the Quirky Community Settlement (as defined in the Plan).  See Plan, Article II, Section 2.05. 

The Quirky Community Settlement represented a settlement by and between the Debtor’s 

secured lender (Comerica Bank) and the Committee, which resulted in the reservation of 

$325,000 of proceeds from the Quirky Sale (the “Community Fund”) in consideration of the 
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transfer of assets of the Quirky business free and clear of the interests of the members of the 

Quirky.com on-line community in accordance with the terms of paragraph 26 of the Quirky Sale 

Order. 

8. On July 17, 2017, the Plan Administrator filed a Motion for Entry of an Order 

Authorizing Distribution of the Community Fund to Qualified Community Members, which set 

forth proposed distribution procedures (the “Community Fund Distribution Motion”).  [Dkt. No. 

548]  The Court approved the Community Fund Distribution Motion on August 23, 2017 [Dkt. 

No. 554] and the Plan Administrator proceeded to make distributions to qualified Community 

Members.  The distributions to qualified Community Members have been completed. 

 WARN Act Claim 

9.   Following the Effective Date, one of the significant issues for the Plan 

Administrator to address was the priority WARN Act claim filed by the NY Department of 

Labor (the “NYDOL”).  Comerica, the Debtors’ former secured lender who has an interest in any 

remaining funds after payment of priority claims, led the effort to prosecute the objection to the 

NYDOL claim.  In addition, subsequent to the bar dates to file claims, the NYDOL filed proofs 

of claim against Wink, Inc. and Undercurrent Acquisition, LLC.  The original WARN Act claim 

filed by NYDOL against Quirky was originally filed as a priority claim of $960,971.03 and was 

later amended to add claims against the other debtors -- Wink, Inc. and Undercurrent 

Acquisition, LLC.  The amended claims against the debtors (the “NY WARN Act Claims”) 

collectively asserted priority and/or administrative status in an amount in excess of $1.5 million. 

The Plan Administrator and Comerica undertook to resolve the NY WARN Act Claims.   

10. After extensive negotiation and information exchange, the Plan Administrator 

settled the NY WARN Act Claims and the parties entered into a Stipulation and Order Resolving 
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the Objection and Other Disputes With Respect to the Proofs of Claim Filed by the New York 

State Department Of Labor (the “NYDOL Stipulation”), which so ordered by the Court on 

October 24, 2018.  [Dkt. No. 584]    Pursuant to the NYDOL Stipulation, the NYDOL was given 

an allowed priority claim against the Debtor’s estate in the reduced amount of $150,000 (the 

“Settlement Amount”) in full and final settlement of the NY WARN Act Claims and any and all 

claims which may have or could be asserted by the NYDOL against any of the Debtors or their 

estates.  The Plan Administrator paid the Settlement Amount to the NYDOL in November 2018 

for distribution by the NYDOL to former employees as it deemed appropriate. 

 Quirky’s 401-K Plan 

11. The remaining significant matter to be resolved to allow the Plan Administrator to 

close the case relates to the company’s 401-K plan.  Although auditors had been retained by the 

Debtor prior to confirmation of the Plan, no information had been provided by the Debtor to the 

retained auditors to enable the auditors to perform the required audits of the Debtor’s 401-K plan 

for the outstanding years.  Accordingly, the Reports of Employee Benefit Plan (Form 5500) 

required to be filed with the Employee Benefits Security Administration were never filed.   

12. The required information was provided to the auditors in connection with 

termination of the 401-k plan post-Effective Date.  It was difficult and time consuming to obtain 

the required information from ADP for the unperformed audits because the Debtor’s payroll 

service had been discontinued prior to the Effective Date and not all of the employment files had 

been retained by the Debtor.  In addition, the auditors discovered incorrect allocations on several 

of the participants’ accounts in just a small sampling of accounts.   

13. As a result of these deficiencies, the Plan Administrator and its staff were required 

to manually check each employee’s account and compare it to ADP payroll records to verify 
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accuracy of each participant’s account so that all errors would be corrected when resubmitted to 

the auditors.  Two types of errors were discovered in a small number of accounts.  In some cases, 

amounts had been withheld from an employee’s paycheck, but not transferred to Vanguard for 

addition to the employee’s 401-K account. In other cases, a 401-k loan payment had been 

deducted from an employee’s paycheck, but not actually applied to the employee’s loan balance. 

A team of specialists at Vanguard had to be assembled to work with the Plan Administrator’s 

team to develop a procedure to correct these unique problems.  Correction ultimately required re-

opening the Debtor’s 401-k plan (which had been terminated shortly after the Effective Date) 

and making the contributions and loan repayments that had been omitted, along with 

recalculating the balance and contributions of interest (the “Correction Plan”).   

14. The Correction Plan was submitted to the United States Department of Labor (the 

“DOL”) under its voluntary compliance program in August 2018.  In late January 2019, the Plan 

Administrator received a clearance letter from the DOL approving the Correction Plan and 

initiated distributions and re-closure of the Plan with Vanguard.  This is a 90-120 day process, 

which includes notification to affected employees and a requisite time period for employees to 

respond.  The Plan Administrator sent out the required notices and distribution requests to 

affected participants.  Vanguard mailed distribution checks to participants in late May 2019.  

15. Since the mailing of the distribution checks, the Plan Administrator has been 

working with Vanguard and Ascensus (Vanguard’s recordkeeping arm) and the Debtor’s auditor 

to prepare the required Form 5500s for 2014, 2015, 2016, 2017 and 2018 (none is required for 

2019).  The Form 5500s will be submitted under the IRS program for delinquent filings to 

minimize assessment of penalties. The Form 5500s will be filed with a notice to assure that there 
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are no further claims that can be made against the Debtor’s estate or the Plan Administrator in 

connection with the 401-k plan.   

CONCLUSION 

16. As soon as the Form 5500s are completed and accepted, the Plan Administrator 

will be in a position to prepare the final income tax returns.  That is the last step required to 

allow the Plan Administrator to close the case.  All other administrative and priority claims have 

been resolved and, if allowed, paid.  There are insufficient funds to make a distribution to 

general unsecured creditors.  Accordingly, the Plan Administrator did not undertake to object to 

or otherwise resolve the filed general unsecured claims.  The remaining funds will be used for 

administrative purposes to wind down and close the case. To the extent any funds remain, 

Comerica has a right to the remaining funds.  The Plan Administrator will file a final report with 

the Court at the appropriate time and in connection with the closing of the case.   

 

 

Dated: New York, New York    OTTERBOURG P.C. 

July 11, 2019      

      By:  /s/ Melanie L. Cyganowski   

   Melanie L. Cyganowski 

230 Park Avenue 

New York, NY 10169 

Telephone: (212) 661-9100 

Facsimile: (212) 682-6104   

  

Counsel to the Plan Administrator 
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