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Melanie L. Cyganowski 

OTTERBOURG P.C. 

230 Park Avenue 

New York, New York 10169 

Telephone: (212) 661-9100 

Facsimile: (212) 682-6104 

 

Counsel to the Plan Administrator 

 

UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF NEW YORK 

-----------------------------------------------------------X 

In re:       Chapter 11  

 

QUIRKY, INC.,     Case No. 15-12596 (mg) 

     

  Post-Effective Date Debtor. 

-----------------------------------------------------------X 

STATUS REPORT 

At the Court’s request, made pursuant to a letter dated May 1, 2020 [dkt. no. 591] to 

Melanie L. Cyganowski, counsel to Clingman & Hanger Management Associates, LLC, the plan 

administrator (the “Plan Administrator”) in the case of the above-captioned post-confirmation 

debtor, the Plan Administrator by its undersigned counsel, provides the following status report to 

the Court: 

 General Background 

1. On September 22, 2015 (the “Petition Date”), Quirky (“Quirky” or the “Debtor”) 

and its affiliates filed voluntary petitions for reorganization under Chapter 11 the Bankruptcy 

Code.  This Court entered an Order Directing Joint Administration of these Chapter 11 cases on 

September 25, 2015 [Docket No. 32].  No trustee or examiner was appointed.  The bankruptcy 

cases of the Debtor’s affiliates closed on December 21, 2016. 

2. On December 10, 2015, the Court entered an Order Authorizing (I) the Sale of 

Certain of the Debtors’ Assets related to the Quirky Business Free and Clear of All Claims, 
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Liens, Liabilities, Rights, Interests and Encumbrances, (II) the Debtors to Enter into and 

Perform their Obligations Under the Asset Purchase Agreement, (III) the Debtors to Assume and 

Assign Certain Executory Contracts and Unexpired Leases, and (IV) Granting Related Relief. 

[Docket No. 243] 

3. On July 15, 2016, this Court entered an order Confirming the Debtor’s First 

Amended Joint Plan of Liquidation Pursuant to Chapter 11 of the Bankruptcy Code (the 

“Confirmation Order”) [Docket No. 474].  Pursuant to the Confirmation Order, the Debtor’s First 

Amended Joint Plan of Liquidation (the “Plan”) became effective in accordance with its terms on 

August 30, 2016 (the “Effective Date”).   

 Post-Effective Date Activities of Plan Administrator 

4. Pursuant to the Plan, the Plan Administrator was appointed to, among other 

things, distribute proceeds of the Quirky Community Settlement (as defined in the Plan) and 

wind down the case.  The distributions to qualified community members were previously 

completed by the Plan Administrator pursuant to the Plan and the order of this Court.  [Dkt. No. 

554]  In addition, following the Effective Date, one of the significant issues for the Plan 

Administrator to address was the priority WARN Act claim filed by the NY Department of 

Labor (the “NYDOL”).  The dispute with the NYDOL was resolved pursuant to a Stipulation 

and Order Resolving the Objection and Other Disputes With Respect to the Proofs of Claim 

Filed by the New York State Department Of Labor (the “NYDOL Stipulation”), which was so 

ordered by the Court on October 24, 2018. [Dkt. No. 584]  The Plan Administrator paid the 

settlement amount to the NYDOL in November 2018 for distribution by the NYDOL to former 

employees as it deemed appropriate. 
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5. Following the entry of the NYDOL Stipulation, the remaining significant matter 

that needed to be resolved to allow the Plan Administrator to close the case related to the 

company’s 401-K plan.  Resolution of issues relating to the company’s 401-K plan have required 

significant time and attention and has been the focus of the Plan Administrator since the filing of 

the last Status Report to the Court on July 11, 2019.  [Dkt. No. 589]   

6. As previously reported, although auditors had been retained by the Debtor prior to 

confirmation of the Plan, no information had been provided by the Debtor to the retained 

auditors to enable the auditors to perform the required audits of the Debtor’s 401-K plan for the 

outstanding years.  Accordingly, the Reports of Employee Benefit Plan (Form 5500) required to 

be filed with the Employee Benefits Security Administration were never filed.   

7. During preliminary work on the audits, certain errors were discovered and a team 

of specialists at Vanguard had to be assembled to work with the Plan Administrator’s team to 

develop a procedure to correct these unique problems.  The Plan Administrator and its staff 

undertook to manually check each employee’s account and compare it to ADP payroll records to 

verify accuracy of each participant’s account so that all errors would be corrected when 

resubmitted to the auditors.  .  Correction ultimately required re-opening the Debtor’s 401-k plan 

(which had been terminated shortly after the Effective Date) and making the contributions and 

loan repayments that had been omitted, along with recalculating the balance and contributions of 

interest (the “Correction Plan”).   

8. The Correction Plan was submitted to the United States Department of Labor (the 

“DOL”) under its voluntary compliance program in August 2018.  In late January 2019, the Plan 

Administrator received a clearance letter from the DOL approving the Correction Plan and 

initiated distributions and re-closure of the Plan with Vanguard.  After the requisite review 
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process, the Plan Administrator sent out the required notices and distribution requests to affected 

participants.  Vanguard mailed distribution checks to participants in late May 2019.  

 Current Status 

9. Following the mailing of the distribution checks, and since the filing of the last 

Status Report to the Court, the Plan Administrator has worked with Debtor’s auditors to 

complete the 401-k plan audits and then with Vanguard specialists to finalize Form 5500s and 

related filings for all outstanding years (2014, 2015, 2016, 2017 and 2018).  The Form 5500s 

were submitted under the DOL and IRS programs for delinquent filings to minimize assessment 

of penalties. 

10. By the time the audits had been completed, the DOL and IRS forms for several of 

the earlier years had expired and Vanguard had to wait until the 2019 forms were available to use 

for reporting the earlier years.  Although availability of the forms was anticipated in early March 

of 2020, Vanguard was only able to access and complete all necessary forms recently and 

provided complete filing packages to the Plan Administrator on May 1, 2020.   

11. The Plan Administrator completed on-line and paper filings of all required forms 

on Monday May 4, 2020, including requests for prompt determination under 11 U.S.C 

§505(b).  The Plan Administrator anticipates that these filings will qualify for waiver of IRS late 

filing penalties because they were submitted with proper payment to the DOL under its 

Delinquent Filer Voluntary Compliance Program after the Correction Plan approved by the DOL 

was implemented and completed.  Pursuant to section 505(b), the IRS and DOL have a 60-day 

period to notify the debtor that any of its returns have been selected for examination.     
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CONCLUSION 

12. Following the 60-day review period for the DOL to request an examination of the 

Debtor’s returns, which expires on July 3, 2020, and assuming the returns have not been selected 

for examination, the Plan Administrator will file a motion to close the case.  As previously 

reported, insufficient assets will be available for distribution to unsecured creditors.  All other 

administrative and priority claims have been resolved and, if allowed, paid.  The remaining funds 

will be used for administrative purposes to wind down and close the case. To the extent any 

funds remain, they will be distributed to Comerica, the Debtor’s former secured lender.   

 

Dated: New York, New York    OTTERBOURG P.C. 

May 8, 2020      

      By:  /s/ Melanie L. Cyganowski   

   Melanie L. Cyganowski 

230 Park Avenue 

New York, NY 10169 

Telephone: (212) 661-9100 

Facsimile: (212) 682-6104   

  

Counsel to the Plan Administrator 
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