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APPLICATION OF PHOENIX BRANDS LLC UNDER SECTION 46 OF THE 
COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

 

FACTUM OF THE APPLICANT 
(Motion Returnable June 16, 2016) 

PART I  - NATURE OF THE MOTION 

 This factum is filed in support of a motion brought by Phoenix Brands LLC (“Phoenix 

Brands”) in its capacity as the foreign representative (the “Foreign Representative”) of 

Phoenix Brands along with Phoenix Brands Parent LLC, Phoenix Brands Canada ULC and 

Phoenix North LLC (collectively, the “Original Chapter 11 Debtors”, and with Phoenix Rit 

LLC the “Chapter 11 Debtors”), pursuant to the Companies’ Creditors Arrangement Act, 

R.S.C. 1985, c. C-36, as amended (the “CCAA”) in these proceedings for, among other things:  

(a) an Order recognizing and enforcing the terms of the Order (“U.S. Bid Procedures 

Order”) dated June 8, 2016 entered by the United States Bankruptcy Court for 

the District of Delaware (the “U.S. Court”) in the proceedings commenced in that 

Court by the Chapter 11 Debtors which, among other things: 

(i) establishes bidding procedures for auction sales of substantially all the 

Chapter 11 Debtors’ assets (the “Bidding Procedures”); 

(ii) approves bid protections provided for in three stalking horse agreements; 
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(iii) approves the procedures for the determination of the amounts necessary to 

cure defaults under the Assumed and Assigned Agreements so as to permit 

their assumption and assignment under section 365 of the U.S. Bankruptcy 

Code (the “Assumption and Assignment Procedures”); 

(iv) schedules the Sale Hearing on July 18, 2016 for the U.S. Court to consider 

the approval of the sale to the successful bidders; and 

(v) approves the form and manner of notice of the auction and Sale Hearing 

(the “Sale Notice”); 

(b) an Order recognizing and enforcing the terms of the Order (the “Final Financing 

Order”) dated June 8, 2016 entered by the U.S. Court approving the DIP 

financing in the amount of up to approximately $26 million, including the 

repayment or roll-up of the senior secured loans; and 

(c) an Order amending the Supplemental Order (defined below) to reflect the Final 

Financing Order. 

 Capitalized terms used herein and not otherwise defined shall have the meaning given to 

them in the Affidavit of Peter Furman, sworn June 13, 2016. All dollar references herein are in 

U.S. dollars unless otherwise specified. 

PART II  - THE FACTS 

THE PRIOR U.S. AND CANADIAN PROCEEDINGS 

 On May 19, 2016, each of the Original Chapter 11 Debtors filed voluntary petitions under 

Chapter 11 of Title 11 of the United States Bankruptcy Code with the U.S. Court (the “Foreign 
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Main Proceedings”).1 On May 23, 2016, the U.S. Court granted certain First Day Orders, 

including the Interim Financing Order.2 

 By Orders dated May 25, 2016, Justice Newbould of the Ontario Superior Court of 

Justice  recognized the Foreign Main Proceedings, established related stays of proceedings in 

favour of the Original Chapter 11 Debtors, recognized certain of the orders made by the U.S. 

Court in the Foreign Main Proceedings (including the Interim Financing Order), and granted a 

charge in favour of the DIP Lenders in respect of the DIP credit agreement.3 Section 19 of the 

Supplemental Order provides that  any motion to stay, modify, amend, reverse, vacate, or alter 

the DIP Lenders’ Charge can only be brought by way of a motion returnable no later than June 7, 

2016. This date has passed and no such motion was brought.4 

 On June 1, 2016, Phoenix Rit LLC also filed a voluntary petition in the U.S. Court for 

relief Chapter 11 of Title 11 of the United States Bankruptcy Code. On June 7, 2016, the U.S. 

Court granted Phoenix Rit LLC orders that, among other things, directed joint administration of 

the proceedings with those of the Original Chapter 11 Debtors.5 

MARKETING EFFORTS 

 The proposed sale process is designed to permit the Chapter 11 Debtors to pursue the 

going concern transactions to maximize the value of the Chapter 11 Debtors’ assets for the 

benefit of their estates. The approximately 45-day sale process is the culmination of an extensive 

marketing process.6 

                                                
1  Affidavit of Peter Furman, sworn June 13, 2016 at para 4 (the “Furman Affidavit”). 
2  Furman Affidavit at para 4. 
3  Furman Affidavit at para 5, Exhibits B and C. 
4  Furman Affidavit, Exhibit C. 
5  Furman Affidavit at para  7(b). 
6  Furman Affidavit at para  16. 
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 Since October 2015, the Chapter 11 Debtors, with the assistance of their financial advisor 

Houlihan Lokey Capital, Inc. (“HL”), have been pursuing sale opportunities for substantially all 

of their assets.7 The Chapter 11 Debtors and HL developed a list of potentially interested buyers. 

HL has solicited interest from more than 170 potential strategic and financial parties in the 

United States, Canada, and elsewhere. Of these parties, 75 executed non-disclosure agreements, 

36 accessed material in the Chapter 11 Debtors’ electronic data room, and seven provide the 

Chapter 11 Debtors with non-binding preliminary indications of interest for all or some of the 

business.8 

 HL contacted each party to discuss the opportunity, while continuing to develop interest 

from potential additional parties. After protracted arms-length negotiations, the Chapter 11 

Debtors entered into the three Stalking Horse Agreements for the sale of three business streams: 

(i) U.S. Laundry and Final Touch, (ii) Rit, and (iii) Canada Laundry.9 

 During the course of the Foreign Main Proceedings, HL will supervise the sale process, 

continue to market the assets, contact all potential bidders, and generally be available to respond 

to information requests from potential buyers.10 

THE U.S. MOTIONS 

Sale Motion 

 On May 19, 2016 the Chapter 11 Debtors filed the Sale Motion. On June 8, 2016 the U.S. 

Court granted the U.S. Bid Procedures Order.11 The only objection (from the Creditors’ 

Committee) was resolved consensually in advance of the hearing.12 

                                                
7  Furman Affidavit at para 17. 
8  Furman Affidavit at para 18. 
9  Furman Affidavit at paras 18-19. 
10  Furman Affidavit at para 19. 
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The Bidding Procedures 

 The U.S. Bid Procedures Order established the Bidding Procedures for the sale of 

substantially all of the Chapter 11 Debtors’ assets. A summary of certain of the key terms and 

dates set out in the Bidding Procedures is as follows:13 

(a) all Qualified Bids must, among other things, be; 

(i) received by July 6, 2016 for the Canada Laundry assets and by July 7, 
2016 for U.S. Laundry, Final Touch and Rit assets; 

(ii) a firm, unconditional bid (not subject to due diligence or financing 
contingencies) to purchase the Acquired Assets that exceeds the Purchase 
Price by at least the Excess Amount (all as defined in the applicable 
Stalking Horse Agreement); 

(iii) accompanied by a cash deposit of 10% of the gross proposed purchase 
price as well as evidence to demonstrate the bidder’s financial 
wherewithal and ability to timely consummate the transaction; and 

(iv) accompanied by a signed contract substantially in the form of the 
applicable Stalking Horse Agreement (marked to show any changes from 
the applicable Stalking Horse Agreement); 

(b) the Chapter 11 Debtors, in consultation with the Creditors’ Committee and the 

Agent for the senior secured lenders, Madison Capital Funding LLC (“Madison”, 

and together with the Creditors’ Committee the “Consultation Parties”), have 

the exclusive right to determine whether a bid is a Qualified Bid; 

(c) in the event of a competing Qualified Bid, an auction will take place on July 11, 

2016. With respect to the auction, the Bidding Procedures provide that, inter alia: 

                                                                                                                                                       
11  Furman Affidavit, para 10 and Exhibit E: Order (I) Approving and Establishing Bidding and Sale Procedures; 

and (II) Granting Related Relief Including Break Up Fee, Case No. 16-11242, US Bankruptcy Court for the 
District of Delaware on June 8, 2016. 

12  Furman Affidavit at para 13. 
13  Furman Affidavit at para 11. 
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(i) the participating bidders will be permitted to increase their bids and 
improve their terms (provided that such increased or improved bid remains 
a Qualified Bid); 

(ii) bidding will start at the purchase price and terms proposed in the Baseline 
Bid (as defined in the Bidding Procedures) and will proceed by way of 
minimum bidding increments; 

(iii) the Stalking Horse Bidders will be entitled to a “credit” in the amount of 
such court-approved Bid Protections (as discussed below) to be counted 
towards any bid they may make; and 

(iv) the Chapter 11 Debtors may (after consultation with the Consultation 
Parties) reject any bid that is inadequate or insufficient, not in conformity 
with the requirements of the Bankruptcy Code, the Bidding Procedures or 
the terms and conditions of the Sale Transaction (as defined in the Bidding 
Procedures), or contrary to the best interest of the Chapter 11 Debtors and 
their estates (with the exception of a situation where the Stalking Horse 
Agreement is the only Qualified Bid); 

(v) the Chapter 11 Debtors will, prior to the conclusion of the auction, and in 
consultation with the Consultation Parties, review and evaluate the bids 
made at the auction and select the highest or otherwise best offer or 
collection of offers (the “Successful Bid(s)”);  

(d) Madison is permitted to credit bid all or a portion of the pre- or post-petition 

indebtedness owing to Madison or any DIP Lender, toward the purchase of its 

collateral in certain circumstances; 

The Bid Protections 

 The Stalking Horse Agreements provide for certain Bid Protections (as defined in the 

U.S. Bid Procedures Order), including the payment of break-up fees and expense 

reimbursements as follows:14 

(a) U.S. Laundry and Final Touch: a break-up fee of 3.5% of the purchase price if 

the Chapter 11 Debtors consummate an Alternative Transaction (as defined in the 

applicable Stalking Horse Agreement) or an expense reimbursement of 3.5% of 

                                                
14  Furman Affidavit at para 12. 
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the purchase price on an event of termination other than consummation of an 

Alternative Transaction; 

(b) Rit: a break-up fee of 3.5% of the purchase price if the Chapter 11 Debtors 

consummate an Alternative Transaction (as defined in the applicable Stalking 

Horse Agreement) or an expense reimbursement of 3.5% of the purchase price on 

an event of termination other than consummation of an Alternative Transaction; 

and 

(c) Canada Laundry: a break-up fee of 1.5% of the purchase price if the Chapter 11 

Debtors consummate an Alternative Transaction (as defined in the Canada 

Laundry APA), an expense reimbursement of $150,000 Canadian on an event of 

termination (including consummation of an Alternative Transaction, but 

excluding termination pursuant to s. 10.2(d)(i) of the Canada Laundry APA), and 

the reimbursement of Lavo Inc.’s expenses up to $100,000 Canadian for the costs 

of purchasing a mold and additional tooling that will be required to operate the 

Canada Laundry business. 

 The U.S. Court found that the Bid Protections are reasonable, appropriate, and necessary 

to ensure that each Stalking Horse Bidder will continue to pursue its proposed acquisition of the 

Chapter 11 Debtors’ assets.15 

                                                
15  Furman Affidavit at para 14(b). 
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Motion for Final Financing Order 

 The U.S. Court approved the Interim Financing Order on May 23, 2016 pending a further 

hearing on the issue scheduled for June 7, 2016 (the “Final Hearing”). The Interim Financing 

Order provided the Chapter 11 Debtors with debtor-in-possession (“DIP”) financing.16  

 Phoenix Brand is the borrower under the DIP Facility, and all other Chapter 11 Debtors, 

including Phoenix Canada, are guarantors of such DIP Facility. The DIP Lenders are essentially 

the same lenders as the Senior Lenders and have agreed to provide post-petition financing in a 

total amount of up to approximate $26 million in the form of (a) new money revolving loans in 

an amount not to exceed $2 million; and (b) a repayment (to be sought only on a final basis) of 

the senior secured loans in an aggregate amount up to approximately $23,704,313 (the “Senior 

Secured Debt”) outstanding under the Senior Facility. The DIP Facility also provides the 

Chapter 11 Debtors with access to the use of certain cash collateral of the DIP Lenders.17 

 Between the Interim Financing Order and the Final Financing Order post-filing cash 

receipts were used to pay down the Senior Secured Debt. The proposed Final Financing Order 

authorized the Borrower to borrow sufficient funds to repay the remaining outstanding amount of 

the Senior Secured Debt.18 

 In the lead up to the Final Hearing, objections to the proposed form of the Final 

Financing Order were filed by the Creditors’ Committee and the XPO Logistics Worldwide, Inc. 

(“XPO”), a company which provides logistics planning, transportation and warehousing services 

to Phoenix Brands and Phoenix Canada pursuant to a Logistics Services Agreement with 

                                                
16  Furman Affidavit at para 23. 
17  Furman Affidavit at para 22. 
18  Furman Affidavit at para 24. 
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Phoenix Canada.19 The objections were resolved consensually prior to the Final Hearing, with 

certain amendments made to the prepared form of Order. These changes include the following: 

(a) Providing a carve-out that allows certain trade vendors to be paid for post-petition 

trade expenses from the DIP Lenders’ and the Senior Lenders’ liens; and 

(b) Holding the first $250,000 of net cash proceeds generated for the sale of any 

assets that are subject to a warehouseman’s lien asserted by XPO in escrow 

subject to an order from the U.S. Court that (i) allows the asserted XPO 

warehouseman’s lien and (ii) directs payment of the claim asserted by XPO that is 

secured by the asserted XPO warehouseman’s lien.20 

 The U.S. Court granted the Order dated June 8, 2016  (the “Final Financing Order”).21 

PART III  - THE ISSUES 

 The issues to be determined on this motion are: 

(a) Whether this Court possesses jurisdiction to recognize and give full force and 

effect to the U .S. Orders? 

(b) Whether this Court should recognize and give full force and effect to the U.S. Bid 

Procedure Order? 

(c) Whether this Court should recognize and give full force and effect to the Final 

Financing Order?  

                                                
19  Furman Affidavit at para 25. 
20  Furman Affidavit at para 26. 
21  Furman Affidavit at para 23 and Exhibit F: Final Order Authorizing Debtors to (A) Use Cash Collateral; (B) 

Incur Postpetition Debt; and (C) Grant Adequate Protection and Provide Security and Other Relief to Madison 
Capital Funding LLC, as Agent, and the Lenders, Case No. 16-11242, US Bankruptcy Court for the District of 
Delaware on June 8, 2016, 
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PART IV  - THE LAW 

(A) THE COURT HAS THE JURISDICTION TO GRANT THE RELIEF SOUGHT 

 As indicated above, this Court has recognized the Chapter 11 Cases as a “foreign main 

proceeding” pursuant to sections 47 and 48 of the CCAA. 

 Sections 49 and 50 of the CCAA provide this Court with the jurisdiction to recognize and 

give full force and effect to the U.S. Orders in the context of an application for recognition of a 

foreign proceeding. 22 

49. (1) lf an order recognizing a foreign proceeding is made, the court may, on 
application by the foreign representative who applied for the order, if the court is 
satisfied that it is necessary for the protection of the debtor company’s property 
or the interests of a creditor or creditors, make any order that it considers 
appropriate. 

… 

50. An order under this Part may be made on any terms and conditions that the 
court considers appropriate in the circumstances.23 

 These provisions are in line with the purpose of Part IV, as outlined in section 44 of the 

CCAA, as well as the central principle governing Part IV, comity, which mandates that Canadian 

courts should recognize and enforce the judicial acts of other jurisdictions, provided that those 

other jurisdictions have assumed jurisdiction on a basis consistent with principles of order, 

predictability and fairness. In particular, courts in Canada and the United States have made 

efforts to complement, coordinate and accommodate each other's proceedings.24 

 In Part IV cases, where an order recognizing a foreign proceeding is made, the CCAA 

permits the court to make any order that it considers appropriate if the court is satisfied that the 
                                                
22  Massachusetts Elephant & Castle Group, Inc, (Re), 2011 ONSC 4201 (CanLII) at para 38; Initial Recognition 

Order of Justice Newbould dated May 25, 2016 at para 3. 
23  CCAA at ss. 49, 50. 
24  CCAA at ss. 44; Babcock & Wilcox Canada Ltd., Re, 2000 CarswellOnt 704 (S.C.J. [Commercial List]). at 

paras 4-13; Hartford Computer Hardware, Inc (Re), 2012 ONSC 964 (S.C.J. [Commercial List]) at para 14 
[Hartford]. 
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order is necessary for the protection of the debtor company’s property or the interests of a 

creditor or creditors.25 An order under Part IV may be made on any terms and conditions that the 

court considers appropriate in the circumstances.26 Section 61 of the CCAA provides that the 

court may apply legal or equitable rules and may consider public policy when deciding whether 

foreign insolvency orders should be recognized. 

61. (1) Nothing in this Part prevents the court, on the application of a foreign 
representative or any other interested person , from applying any legal or 
equitable rules governing the recognition of foreign insolvency orders and 
assistance to foreign representatives that are not inconsistent with the provisions 
of this Act. 

(2) Nothing in this Part prevents the court from refusing to do something that 
would be contrary to public policy.27 

 This Court has held, consistent with the Guide to Enactment of the UNCITRAL Model 

Law on Cross-Border Insolvency, that the public policy exception is to be interpreted 

restrictively.28 

 Based on the foregoing, it is clear that this Court has the jurisdiction and authority to hear 

these motions and grant the relief sought. 

 (B) IT IS APPROPRIATE TO RECOGNIZE THE U.S. BID PROCEDURES ORDER 

 The U.S. Court granted the U.S. Bid Procedures Order after all objections were 

consensually resolved. The Applicant is seeking recognition from this Court of the U.S. Bid 

Procedures Order, which in turn approves the Bidding Procedures and the Bid Protections. 

                                                
25  CCAA at s. 49. 
26  CCAA at s. 50. 
27  CCAA at s. 61. 
28  Hartford at paras 16-18, citing the Guide to Enactment of the UNClTRAL Model Law on Cross-Border 

Insolvency at paras 86-89. 
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Canadian Courts have Recognized U.S. Orders for Auction Bidding Processes in other Part IV 
Proceedings 

 In cases where the U.S. Orders were consistent with the provisions in the CCAA and 

where no public policy issues were raised, Canadian Courts have recognized U.S. Orders made 

in Chapter 11 proceedings approving auction processes.29 

The Proposed Sale Process is not contrary to the CCAA 

 Section 36 of the CCAA expressly permits the sale of substantially all of the debtors’ 

assets in the absence of a plan and sets out certain factors to be considered prior to approving 

such a sale. However, the CCAA does not directly set out the factors a court should consider 

when deciding to approve a sale process. The four factors that the court should consider in the 

exercise of its general statutory discretion to determine whether to authorize a sale process were 

set out in Re Nortel Networks Corp. as follows:30 

(a) Is a sale transaction warranted at this time? 

(b) Will the sale benefit the whole “economic community”? 

(c) Do any of the debtors’ creditors have a bona fide reason to object to a sale of the 

business? 

(d) Is there a better viable alternative? 

Section 36 of the CCAA should also be considered indirectly when applying the Nortel criteria.31 

 Applying the Nortel criteria to the case at hand: 

                                                
29  Hartford at para 19; White Birch Paper Holding Company, 2010 QCCS 4915 (CanLII) at paras 3, 5-7, 11; 

Nortel Networks Corp (Re), [2009] OJ No 3169 (QL) at para 2; Bidding Procedures Order of Justice Morawetz 
made on October 15, 2009, Nortel Network Corporation et al. Court File Number 09-CL-7950.  

30  Nortel at para 49. 
31  Brainhunter Inc (Re), [2009] OJ No 5578 (QL) at paras 15-16. 
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(a) The Proposed Sale Process is Warranted at this Time: It is important that the 

Chapter 11 Debtors, including Phoenix Canada, move forward with the Bidding 

Procedures at this time in order to optimize the prospects of securing the best 

price for the assets. The timeframe proposed for the submission of qualifying bids 

and the conduct of the auctions, spurred by the Stalking Horse Agreements, is 

reasonable in light of extensive pre-petition marketing efforts. The Bidding 

Procedures were developed consistent with the Chapter 11 Debtors’ need to 

expedite the sale process but with the objective of promoting active bidding that 

will result in the highest or best offer for the Chapter 11 Debtors’ assets. An 

expedited sale process is in the best interests of the Chapter 11 Debtors 

particularly in light of the fact that (i) the DIP Facility was designed to finance 

only a 45 day sale process; and (ii) it will become increasingly difficult for the 

Chapter 11 Debtors to be awarded contracts the longer they remain in insolvency 

proceedings. 

(b) The Sale Process Will Benefit the Whole Economic Community: The sale 

process will benefit the Phoenix Group’s economic community by permitting a 

robust auction which will provide for the maximization of potential realizations. 

(c) No Bona Fide Objections: Given that the sale process follows models for sales 

proceedings familiar to Canadian market participants, there can be no bona fide 

objections by creditors, especially following the consensual resolution of the 

objection prior to the U.S Court’s hearing. 

(d) The Sales Process is the Best and Most Viable Option: The Bidding Procedures 

are likely to result in a fair, transparent and commercially efficient process in the 
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circumstances. There is no benefit to a standalone process for the marketing of the 

assets of Phoenix Canada alone. Phoenix Canada only owns some of Canada 

Laundry’s inventory and accounts receivable. The other assets are owned by other 

subsidiaries of the Phoenix Group. All of Phoenix Canada’s inventory is 

manufactured in the United States and is purchased from the Phoenix Group’s 

U.S. subsidiaries. In these circumstances, marketing the Phoenix Canada business 

separately from the U.S. business would not result in any greater return to 

Canadian only creditors and is more likely to diminish the ultimate value obtained 

for the overall business. The Sale Process is the most viable process to maximize 

value for the benefit of stakeholders.  

 It is anticipated that sales process mandated by the U.S. Bid Procedures Order will permit 

the Chapter 11 Debtors to preserve their business while completing the sales of its Brands to 

purchasers for the benefit of stakeholders. 

(C) IT IS APPROPRIATE TO RECOGNIZE THE FINAL FINANCING ORDER 

 The Chapter 11 Debtors are seeking an order recognizing and giving effect to the Final 

Financing Order. The recognition of this Final Financing Order, including a repayment or roll-up 

of the Senior Secured Debt, is consistent with the principles of comity and cooperation adopted 

by the courts in Canada and the United States.  

 This Court has recognized that in the context of a Part IV proceeding, a DIP agreement 

that includes a roll-up provision may be recognized in Canada.32 In recognizing U.S. DIP 

facilities that contain a roll-up component, this Court has taken into account that: 

                                                
32  Hartford at para 15. 
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(a) The DIP facility had been approved by a U.S. Court;33 

(b) Canadian unsecured creditors would be treated no less favourably than U.S. 

unsecured creditors;34 and 

(c) There was no material adverse interest to any Canadian stakeholders in 

recognizing the DIP facility.35 

 The U.S. Court has granted the Final Financing Order in the Foreign Main Proceedings. 

Moreover, all objections to the Final Financing Order were resolved consensually and the Final 

Financing Order contains certain amendments to address concerns raised by the Creditors’ 

Committee and XPO (which is party to a Logistics Services Agreement with Phoenix Canada).36  

 It is clear that Canadian unsecured creditors will be treated no less favourably than U.S. 

unsecured creditors. As Justice Newbould noted in his endorsement with respect to granting 

recognition of the Interim Financing Order, “it appears clear from the record that no creditor in 

Canada will be negatively affected” by the roll-up, and therefore the public policy exception did 

not apply.37 No motion to alter or vacate the DIP Lenders’ Charge has been brought and the time 

to do so has passed.  

 Phoenix Canada, an existing guarantor of the Senior Secured Debt, has provided a 

guarantee of the DIP Facility. Pursuant to the terms of the Supplemental Order, the Interim 

Financing Order was recognized and a super priority DIP charge was granted by this Court 

against the assets of the Chapter 11 Debtors located in Canada, thus securing Phoenix Canada’s 
                                                
33  Hartford at para 14. 
34  Hartford at para 9. 
35  Hartford at para 13; Xinergy Limited (Re), 2015 ONSC 2692. 
36  Furman Affidavit at para 26. 
37  Endorsement of Justice Newbould dated May 25, 2016, Phoenix Brands (Re), Court File Number CV-16-

11410-00CL. 
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obligations under the guarantee against its collateral located in Canada. The guaranteed 

obligations include a guarantee of the amounts borrowed by Phoenix Brands to repay the balance 

of the Senior Secured Debt, as authorized by the Final Financing Order, which Phoenix Brands 

now seeks to have recognized by the Ontario Court. Phoenix Brands has provided and will 

continue to provide inter-company loans to Phoenix Canada during the course of these 

proceedings using funds borrowed under the DIP Facility.38  

 Further: 

(a) Other than the Senior Lenders, there are no outstanding personal property security 

registrants registered against the Chapter 11 Debtors in either Ontario or Nova 

Scotia; 39  

(b) Phoenix Canada is already the guarantor of the obligations under the Senior 

Credit Agreement and has granted first registered security in respect of those 

guarantee obligations before the commencement of these proceedings.40 

Accordingly, the roll-up will not result in any material change to the collateral 

position of the stakeholders junior to the Senior Lenders;  

(c) Phoenix Canada has only a small amount of pre-filing trade debt; 41 and 

(d) Phoenix Canada is current on all priority payables, including employee wages, 

vacation pay, employee source deductions, and federal and provincial sales tax 

and is not a sponsor of a registered pension plan.42  

                                                
38  Furman Affidavit at para 28. 
39  Furman Affidavit at para 29(a). 
40  Furman Affidavit at para 29(b). 
41  Furman Affidavit at para 29(c). 
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SCHEDULE B -STATUTES 

Companies’ Creditors Arrangement Act, R.S.C., 1985, c. C-36 

Restriction on disposition of business assets 

36. ( l) A debtor company in respect of which an order has been made under this Act may not 
sell or otherwise dispose of assets outside the ordinary course of business unless authorized to do 
so by a court. Despite any requirement for shareholder approval, including one under federal or 
provincial law, the court may authorize the sale or disposition even if shareholder approval was 
not obtained. 

Notice to creditors 

(2) A company that applies to the court for an authorization is to give notice of the 
application to the secured creditors who are likely to be affected by the proposed sale or 
disposition. 

Factors to be considered 

(3) In deciding whether to grant the authorization, the court is to consider, among other 
things, 

(a) whether the process leading lo the proposed sale or disposition was reasonable in the 
circumstances; 

(b) whether the monitor approved the process leading to the proposed sale or disposition; 

(c) whether the monitor filed with the court a report stating that in their opinion the sale 
or disposition would be more beneficial to the creditors than a sale or disposition under a 
bankruptcy; 

(d) the extent to which the creditors were consulted; 

(e) the effects of the proposed sale or disposition on the creditors and other interested 
parties; and 

(f) whether the consideration to be received for the assets is reasonable and fair, taking 
into account their market value. 

Additional factors -related persons 

(4) If the proposed sale or disposition is to a person who is related to the company, the court 
may, after considering the factors referred to in subsection (3), grant the authorization only if it is 
satisfied that 

(a) good faith efforts were made to sell or otherwise dispose of the assets to persons who 
are not related to the company; and 
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(b) the consideration to be received is superior to the .consideration that would be 
received under any other offer made in accordance with the process leading to the 
proposed sale or disposition. 

Related persons 

(5) For the purpose of subsection (4), a person who is related to the company includes 

(a) a director or officer of the company; 

(b) a person who has or has had, directly or indirectly, control in fact of the company; and 

(c) a person who is related to a person described in paragraph (a) or (b). 

Assets may be disposed of free and clear 

(6) The court may authorize a sale or disposition free and clear of any security, charge or 
other restriction and, if it does, it shall also order that other assets of the company or the proceeds 
of the sale or disposition be subject to a security, charge or other restriction in favour of the 
creditor whose security, charge or other restriction is to be affected by the order. 

Restriction -employers 

(7) The court may grant the authorization only if the court is satisfied that the company can 
and will make the payments that would have been required under paragraphs 6(4)(a) and (S)(a) if 
the court had sanctioned the compromise or arrangement. 

… 

Purpose 
 
44. The purpose of this Part is to provide mechanisms for dealing with cases of cross-border 
insolvencies and to promote 
 
(a) cooperation between the courts and other competent authorities in Canada with those of 
foreign jurisdictions in cases of cross-border insolvencies; 
 
 
(b) greater legal certainty for trade and investment; 
 
 
(c) the fair and efficient administration of cross-border insolvencies that protects the interests of 
creditors and other interested persons, and those of debtor companies; 
 
 
(d) the protection and the maximization of the value of debtor company’s property; and 
 
 
(e) the rescue of financially troubled businesses to protect investment and preserve employment. 
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Order recognizing foreign proceeding 

47. (1) lf the court is satisfied that the application for the recognition of a foreign proceeding 
relates to a foreign proceeding and that the applicant is a foreign representative in respect of that 
foreign proceeding, the court shall make an order recognizing the foreign proceeding. 

Nature of foreign proceeding to be specified 

(2) The court shall specify in the order whether the foreign proceeding is a foreign main 
proceeding or a foreign non-main proceeding. 

Order relating to recognition of a foreign main proceeding 

48. (1) Subject to subsections (2) to (4), on the making of an order recognizing a foreign 
proceeding that is specified to be a foreign main proceeding, the court shall make an order, 
subject to any terms and conditions it considers appropriate, 

(a) staying, until otherwise ordered by the court, for any period that the court considers 
necessary, all proceedings taken or that might be taken against the debtor company under 
the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act; 

(b) restraining, until otherwise ordered by the court, further proceedings in any action, 
suit or proceeding against the debtor company; 

(c) prohibiting, until otherwise ordered by the court,, the commencement of any action, 
suit or proceeding against the debtor company; and 

(d) prohibiting the debtor company from selling or otherwise disposing of, outside the 
ordinary course of its business, any of the debtor company’s property in Canada that 
relates to the business and prohibiting the debtor company from selling or otherwise 
disposing of any of its other property in Canada. 

Scope of order 

(2) The order made under subsection (1) must be consistent with any order that may be made 
under this Act. 

When subsection (1) does not apply 

(3) Subsection (1) does not apply if any proceedings under this Act have been commenced in 
respect of the debtor company at the time the order recognizing the foreign proceeding is made. 

Application of this and other Acts 

(4) Nothing in subsection (1) precludes the debtor company from commencing or continuing 
proceedings under this Act, the Bankruptcy and Insolvency Act or the Winding-up and 
Restructuring Act in respect of the debtor company. 
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Other orders 

49. (1) If an order recognizing a foreign proceeding is made, the court may, on application by the 
foreign representative who applied for the order, if the court is satisfied that it is necessary for 
the protection of the debtor company’s property or the interests of a creditor or creditors, make 
any order that it considers appropriate, including an order 

(a) if the foreign proceeding is a foreign non-main proceeding, referred to in subsection 
48(1); 

(b) respecting the examination of witnesses, the taking of evidence or the delivery of 
information concerning the debtor company’s property, business and financial affairs, 
debts, liabilities and obligations; and 

(c) authorizing the foreign representative to monitor the debtor company’s business and 
financial affairs in Canada for the purpose of reorganization. 

Restriction 

(2) If any proceedings under this Act have been commenced in respect of the debtor 
company at the time an order recognizing the foreign proceeding is made, an order made under 
subsection (1) must be consistent with any order that may be made in any proceedings under this 
Act. 

Application of this and other Acts 

(3) The making of an order under paragraph (l)(a) does not preclude the commencement or 
the continuation of proceedings under this Act, the Bankruptcy and Insolvency Act or the 
Winding up and Restructuring Act in respect of the debtor company. 

Terms and conditions of orders 

50. An order under this Part may be made on any terms and conditions that the court considers 
appropriate in the circumstances. 

… 

Court not prevented from applying certain rules 

61. (1) Nothing in this Part prevents the court, on the application of a foreign represent-alive or 
any other interested person from applying any legal or equitable rules governing the recognition 
of foreign insolvency orders and assistance to foreign representatives that are not inconsistent 
with the provisions of this Act. 

Public policy exception 

(2) Nothing in this Part prevents the court from refusing to do something that would be contrary 
to public policy. 
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