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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
Chapter 11
In re
Case No.: 16- ( _______ )
DRAW ANOTHER CIRCLE, LLC, et al.,

1

(Joint Administration Requested)
Debtors.
DEBTORS’ EMERGENCY MOTION FOR INTERIM AND FINAL
ORDERS (I) AUTHORIZING THE CONTINUATION OF STORE
CLOSING SALES IN ACCORDANCE WITH THE
STORE CLOSING AGREEMENT AND SALE
GUIDELINES, WITH SUCH SALES TO BE
FREE AND CLEAR OF ALL LIENS, CLAIMS, AND
ENCUMBRANCES; (II) AUTHORIZING THE ASSUMPTION OF THE
STORE CLOSING AGREEMENT; AND (III) GRANTING RELATED RELIEF
Draw Another Circle, LLC (“DAC”) and its chapter 11 affiliates, the debtors and
debtors in possession (the “Debtors”) in the above-captioned chapter 11 cases (the “Cases”),
hereby move the Court (the “Motion”) for entry of interim and final orders, substantially in the
forms attached hereto as Exhibit A and Exhibit B (the “Proposed Interim Order” and the
“Proposed Final Order,” respectively, and together, the “Proposed Orders”),2 pursuant to sections
105, 363, 365, and 554 of title 11 of the United States Code (the “Bankruptcy Code”) and Rules
2002, 6003, 6004, 6006, and 6007 of the Federal Rules of Bankruptcy Procedure (the
“Bankruptcy Rules”), (i) authorizing the Debtors to continue store-closing or similar-themed sales
in certain of the Debtors’ retail stores in accordance with the terms of (a) that certain Letter
Agreement Re: Store Closing Sales, dated as of May 12, 2016 and amended and restated on June 2,
2016 (the “Agreement”), by and between Gordon Brothers Retail Partners, LLC, on the one hand
1

The Debtors and the last four digits of their respective federal taxpayer identification numbers are as follows: Draw
Another Circle, LLC (2102); Hastings Entertainment, Inc. (6375); MovieStop, LLC (9645); SP Images, Inc. (7773);
and Hastings Internet, Inc. (0809). The Debtors’ executive headquarters are located at 3601 Plains Boulevard,
Amarillo, TX 79102.
2

The Proposed Final Order will be filed prior to the Final Hearing (as defined below).
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(the, “Agent”), and MovieStop, LLC, on the other hand, a copy of which is attached as Exhibit 1
to the Proposed Interim Order, and (b) the store-closing sale guidelines (the “Sale Guidelines”)
attached as Exhibit 2 to the Proposed Interim Order, with such sales to be free and clear of all
liens, claims, encumbrances, and interests; (ii) authorizing the Debtors party to the Agreement to
assume the Agreement following service of this Motion and after a final hearing (the “Final
Hearing”);3 and (iii) granting certain related relief (collectively, the “Store Closing Relief”). In
support of the Motion, the Debtors rely on the Declaration of Duane A. Huesers in Support of
Debtors’ First Day Pleadings (the “First Day Declaration”)4 and the Declaration of Mike
Nowlan in Support of Debtors’ (I) Financing Motion; (II) Bidding Procedures and Sale Motion;
and (III) Emergency Store Closing Sales Motion (the “Store Closing Declaration”), each
concurrently filed herewith. In further support of the Motion, the Debtors respectfully represent
as follows:
JURISDICTION
1.

The United States Bankruptcy Court for the District of Delaware (the “Court”)

has jurisdiction over these Cases and the Motion pursuant to 28 U.S.C. §§ 157 and 1334, and the
Amended Standing Order of Reference from the United States District Court for the District of
Delaware dated February 29, 2012. This is a core proceeding within the meaning of 28 U.S.C. §
157(b)(2). Venue of these Cases and the Motion in this district is proper under 28 U.S.C. §§
1408 and 1409.
2.

Pursuant to Rule 9013-1(f) of the Local Rules of Bankruptcy Practice and

Procedure of the United States Bankruptcy Court for the District of Delaware, the Debtors
3

For the avoidance of doubt, pursuant to this Motion, the Debtors seek entry of the Proposed Interim Order
confirming that the Agreement is operative and effective, and after the Final Hearing, the Proposed Final Order
granting the Debtors party to the Agreement authority to assume the Agreement.
4

Capitalized terms used but not defined herein shall have the meanings ascribed to them in the First Day
Declaration.

2
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consent to the entry of a final judgment or order with respect to the Motion if it is determined
that the Court, absent consent of the parties, cannot enter final orders or judgments consistent
with Article III of the United States Constitution.
3.

The statutory and legal predicates for the relief requested herein are sections 105,

363, 365, and 554 of the Bankruptcy Code and Bankruptcy Rules 2002, 6003, 6004, 6006, and
6007.
BACKGROUND
4.

On the date hereof (the “Petition Date”), each of the Debtors commenced a

voluntary case under chapter 11 of the Bankruptcy Code.
5.

The Debtors are authorized to continue to operate their businesses and manage

their property as debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy
Code. No trustee, examiner or statutory committee has been appointed in these Cases by the
Office of the United States Trustee for the District of Delaware (the “U.S. Trustee”).
6.

Founded in 1968, Hastings Entertainment, Inc. (“Hastings”), a Texas corporation,

is a leading multimedia entertainment and lifestyle retailer. Hastings operates entertainment
superstores that buy, sell, trade and rent various home entertainment products, including books,
music, software, periodicals, movies on DVD and Blu-ray, video games, video game consoles,
hobby, sports and recreation, lifestyle and consumer electronics.

Hastings also offers

consumables and trends products such as apparel, t-shirts, action figures, posters, greeting cards
and seasonal merchandise. With the assistance of over 3,500 employees, Hastings operates 123
superstores, averaging approximately 24,000 square feet, principally in medium-sized markets
located in 19 states, primarily in the Northwestern, Midwestern, and Southeastern United States.
7.

Hastings also operates a multimedia entertainment e-commerce web site,

goHastings.com, which offers a broad selection of books, software, video games, movies on
3
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DVD and Blu-ray, music, trends, comics, sports, recreation, and electronics. Hastings fills
orders for new and used products placed at the website and also through Amazon and eBay
Marketplaces using its proprietary goShip program, which allows Hastings to ship directly from
its stores or distribution center. Hastings has one wholly-owned subsidiary, Hastings Internet,
Inc. In 2015, Hastings generated revenue totaling approximately $401.1 million.
8.

MovieStop, LLC (“MovieStop”), a Delaware limited liability company, is a value

retailer of new and used movies based in Atlanta, Georgia. MovieStop currently operates 39
destination locations in 10 states, primarily along the Eastern United States Coast. MovieStop is
conducting store closing sales at all of its locations, and anticipates completion of all store
closings by the end of July.
9.

SP Images, Inc. (“SPI”), a Massachusetts corporation, is a full-service licensed

distributor of sports and entertainment products and apparel headquartered in Franklin,
Massachusetts. SPI specializes in providing retail partners with an unmatched assortment of
licensed merchandise that allows them to maximize turns, sales and gross margins. SPI stocks
over 20,000 individual items licensed by Major League Baseball, the National Football League,
the National Hockey League, the National Basketball Association, Marvel Comics, DC Comics
and many more.
10.

Hastings, MovieStop and SPI are each wholly-owned subsidiaries of DAC.

11.

As discussed at length in the First Day Declaration, prior to the Petition Date, the

Debtors implemented a series of internal restructuring initiatives designed to streamline and
improve operations, but various challenges remained. The Debtors ultimately were unable to
preserve MovieStop as a going concern and, accordingly, the Debtors commenced going out of

4
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business sales (the “Store Closing Sales”) of the MovieStop stores (collectively, the “Closing
Stores”) prior to the Petition Date on May 14, 2016 (the “Sale Commencement Date”).
12.

The purpose of these Cases is to dispose of the assets of Hastings on an expedited

basis through a value-maximizing transaction for the benefit of creditors. The Cases also will
enable the Debtors to continue the Store Closing Sales on an expedited and orderly basis.
13.

Toward that end, the Debtors have entered into an agreement with Bank of

America, N.A., as agent (the “DIP Agent”), and the lenders party thereto, pursuant to which,
subject to Court approval, the Debtors will receive a senior secured debtor in possession revolver
(the “DIP Facility”) that should provide them with sufficient runway to navigate through the
chapter 11 process. The relief sought in this Motion is intended to preserve value and facilitate
the Debtors’ operations through this process.
14.

More detailed factual background regarding the Debtors and the commencement

of these Cases is set forth in the First Day Declaration.
I.

The Proposed Store Closing Sales and Pre-Petition Marketing Efforts
15.

As discussed in more detail in the Store Closing Declaration, the Debtors

determined to commence the Cases to maximize the value of the Debtors’ assets for the benefit of
their creditors. As part of this process, the Debtors, with assistance from their financial advisor
FTI Consulting, Inc. (“FTI”), conducted an analysis of the performance, sales, and profitability of
all of the retail stores across the Hastings and MovieStop brands. Ultimately, the Debtors
determined that commencing the Store Closing Sales was the best way under the circumstances to
maximize the value of the Debtors’ businesses and assets for their estates and creditors. A full list
of the Closing Stores, including location, is attached hereto as Exhibit C.
16.

Accordingly, in early April 2016, the Debtors and FTI contacted certain

nationally recognized liquidators to solicit interest in bidding on the right to conduct the Store
5
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Closing Sales. Ultimately, the Debtors, with assistance from FTI, selected the Agent to conduct
the Store Closing Sales and determined to liquidate the merchandise (the “Merchandise”) and
certain furnishings, trade fixtures, equipment, and improvements to real property at the
respective Closing Stores (collectively, the “FF&E”), in accordance with the terms of the
Agreement (the material terms of which are set forth below) and the Sale Guidelines.
II.

The Agreement
17.

Under the terms of the Agreement, subject to this Court’s entry of the Proposed

Orders, the Agent will serve as the exclusive agent to the Debtors for the purpose of conducting a
sale of certain Merchandise and FF&E at the Closing Stores using the procedures outlined in the
Sale Guidelines. Through the Proposed Final Order, the Debtors party to the Agreement seek to
assume the Agreement so that they may leverage the experience and resources of the Agent in
performing large-scale liquidations while retaining control over the sale process, which the
Debtors believe will provide the maximum value to their estates and creditors. Specifically, the
Debtors have agreed to remit all proceeds from the Store Closing Sales to the DIP Agent for
payment of the Debtors’ secured obligations in accordance with the terms and conditions of the
DIP Facility.
18.

The material terms of the Agreement are described in the summary chart below.5

Provision

Description

Store Closing
Sales Term

The Store Closing Sales commenced on May 14, 2016 and will terminate on
July 31, 2016 (the “Sale Termination Date”). Merchant and the Agent may
mutually agree to terminate or extend the Sale Termination Date at any store.

Closing Stores

The Closing Stores include forty (40) MovieStop Stores.

5

Capitalized terms used but not otherwise defined in this summary chart shall have the meanings ascribed to them in
the Agreement. To the extent that this summary differs in any way from the terms set forth in the Agreement, the
terms of the Agreement shall control.

6
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Services
Provided by
Agent

The Agent will be retained as the Merchant’s exclusive consultant for the
purpose of conducting the Store Closing Sales during the Sale Term, to,
among other things: (i) recommend appropriate discounting to effectively
sell the Merchandise in accordance with a “store closing” or other mutually
agreeable theme, and recommend appropriate point-of-purchase, point-ofsale, and other internal and external advertising in connection therewith; (ii)
provide qualified supervision with respect to the Closing Stores to oversee
the conduct of the Sale and to oversee the Sale process in the Closing Stores;
(iii) maintain focused and constant communication with Store-level
employees and managers to keep them abreast of strategy and timing and to
properly effect Store-level communication by MovieStop employees to
customers and others about the Sale; (iv) establish and monitor accounting
functions for the Sale, including evaluation of sales of Merchandise by
category, sales reporting and expense monitoring; (v) coordinate with the
Debtors so that the operation of the Closing Stores is being properly
maintained including ongoing customer service and housekeeping activities;
and (vi) recommend appropriate staffing levels for the Stores and
appropriate bonus and/or incentive programs for store employees.

Merchant’s
Undertakings

The Debtors will (a) have control over the personnel in the Closing Stores and
shall handle the cash, debit and charge card payments for all Merchandise sold
during the Sale Term in accordance with Merchant’s normal cash
management procedures, subject to Agent’s right to audit any such items; (b)
be solely responsible for the computing, collecting, holding, reporting, and
paying all sales taxes associated with the sale of Merchandise during the Sale
Term, and Agent shall have absolutely no responsibilities or liabilities
therefor; (c) comply with all federal, state, and local laws applicable
(respectively) to them in connection with the Sale; (d) acknowledge that the
parties are not conducting an inventory of the Merchandise and that Agent has
made no independent assessment of the beginning levels of Merchandise, and
Agent shall not bear any liability for shrink or other loss to the Merchandise;
(e) confirm to Agent that Merchant’s leases or similar occupancy agreements
permit the transactions contemplated by this Agreement; (f) provide that
Agent shall have the right to the peaceful use and occupancy of the Closing
Stores (and any central and distribution center services ordinarily provided to
the Closing Stores by Merchant) in connection with the Sale throughout the
Sale Term, without interruption by landlords, labor actions, or otherwise and
provide that during the Sale, Merchant’s employees (in quantities consistent
with historical periods), and assets of the Merchant and the Stores (including
without limitation trade names, logos, customer lists, email lists, social media
sites, credit card facilities, POS systems, and furniture, fixtures and
equipment) shall be available to the Sale.

Agent’s Fee
and Expenses

Merchant will pay Agent a fee for the sale of Merchandise equal to 2.0%
of the gross proceeds of all sales of Merchandise. Agent will also earn a
commission of 20% on the sale of any FF&E.

7
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Merchant will pay for all GBRP Controlled Expenses of the Store Closing
Sales. The Debtors funded to Agent an advance payment of expenses in the
amount of $200,000 in the aggregate to be applied to GBRP Controlled
Expenses as incurred. Any portion of the advance not used to pay GBRP
Controlled Expenses of the Store Closing Sales will be returned to Merchant
at the Final Reconciliation.
Insurance; Risk
of Loss

During the Sale Term: (a) Merchant shall maintain (at its expense) insurance
with respect to the Merchandise in amounts and on such terms and conditions
as are consistent with Merchant’s ordinary course operations, and (b) each of
Merchant and Agent shall maintain (at each party’s respective expense)
comprehensive liability insurance covering injuries to persons and property in
or in connection with the Closing Stores, in such amounts as are reasonable
and consistent with its ordinary practices, for bodily injury, personal injury
and/or property damage. Each party shall be added as an additional insured on
all such insurance of the other party, all such insurance shall be non-cancelable
and non-changeable except upon 30 days’ prior written notice to the other
party, and each party shall provide the other with certificates of all such
insurance prior to the commencement of the Sale.
Notwithstanding any other provision of the Agreement, Merchant and Agent
agree that (i) Agent shall not be deemed to be in possession or control of the
Stores, or the Merchandise or other assets located therein or associated
therewith, or of Merchant’s employees located at the Stores, and (ii) Agent
does not assume any of Merchant’s obligations or liabilities with respect to
any of the matters addressed in subsection (i) above, except to the extent any
such claim arises from the gross negligence, willful misconduct or unlawful
acts of Agent.
Notwithstanding any other provision of the Agreement, Merchant and Agent
agree that Merchant shall bear all responsibility for liability claims (product
liability and otherwise) of customers, employees and other persons arising
from events occurring at the Closing Stores, and Merchandise sold in the
Stores, before, during and after the Sale Term, except to the extent any such
claim arises from the gross negligence, willful misconduct or unlawful acts of
Agent.

Indemnification
by Agent

Agent shall indemnify and hold Merchant and its affiliates, and their
respective officers, directors, employees, consultants, and independent
contractors (collectively, “Merchant Indemnified Parties”) harmless from
and against all claims, demands, penalties, losses, liability or damage,
including, without limitation, reasonable attorneys’ fees and expenses,
directly or indirectly asserted against, resulting from or related to:
(i)

Agent’s material breach of or failure to comply with any of
8
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its agreements, covenants, representations or warranties
contained in the Agreement or in any written agreement
entered into in connection therewith;

Indemnification
by Merchant

(ii)

any harassment or any other unlawful, tortious or otherwise
actionable treatment of any employees or agents of Merchant
by Agent, its affiliates or their respective officers, directors,
employees,
agents,
independent
contractors
or
representatives; or

(iii)

the gross negligence, willful misconduct or unlawful acts of
the Agent, its affiliates or their respective officers, directors,
employees,
agents,
independent
contractors
or
representatives.

Merchant shall indemnify and hold the Agent, its affiliates and their
respective officers, directors, employees, consultants, and independent
contractors (collectively, “GBRP Indemnified Parties”) harmless from and
against all claims, demands, penalties, losses, liability or damage, including,
without limitation, reasonable attorneys’ fees and expenses, directly or
indirectly asserted against, resulting from or related to:
(i)

Merchant’s material breach of or failure to comply with any
of its agreements, covenants, representations or warranties
contained in the Agreement or in any written agreement
entered into in connection therewith;

(ii)

any claims by any party engaged by Merchant as an employee
or independent contractor arising out of such engagement,
except where due to the gross negligence, willful misconduct
or unlawful acts of the Agent, its affiliates or their respective
officers, directors, employees, agents, independent
contractors or representatives;

(iii)

any consumer warranty or products liability claims relating to
any Merchandise; and/or

(iv)

the gross negligence, willful misconduct or unlawful acts of
Merchant, its affiliates or their respective officers, directors,
employees,
agents,
independent
contractors
or
representatives.

9
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RELIEF REQUESTED
19.

By this Motion, the Debtors seek entry of the Proposed Orders (i) authorizing the

continuation of the Store Closing Sales in accordance with the Agreement and the Sale
Guidelines, with such sales to be free and clear of all liens, claims, and encumbrances; (ii)
authorizing the Debtors party to the Agreement to assume the Agreement following the Final
Hearing and entry of the Proposed Final Order; and (iii) granting the related Store Closing Relief.
BASIS FOR RELIEF REQUESTED
I.

Sufficient Business Justification Exists for the Store Closing Sales Under Section
363(b).
20.

Section 363(b) of the Bankruptcy Code provides that a debtor, “after notice and a

hearing, may use, sell, or lease, other than in the ordinary course of business, property of the
estate . . . .” 11 U.S.C. § 363(b). Although section 363(b) does not specify a standard for
determining when it is appropriate for a court to authorize the use, sale, or lease of property of
the estate, courts have required that such use, sale, or lease be based upon the sound business
judgment of the debtor. See, e.g., Myers v. Martin (In re Martin), 91 F.3d 389, 395 (3d Cir.
1996); Comm. of Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1070–
71 (2d Cir. 1983); In re Abbotts Dairies, Inc., 788 F.2d 143, 147–48 (3d Cir. 1986) (implicitly
adopting the “sound business judgment” test of Lionel Corp.); In re Del. & Hudson Ry. Co., 124
B.R. 169, 175–76 (D. Del. 1991) (finding that the Third Circuit adopted the “sound business
judgment” test in Abbotts Dairies); Dai-Icho Kangyo Bank v. Montgomery Ward Holding Corp.
(In re Montgomery Ward Holding Corp.), 242 B.R. 147, 153 (Bankr. D. Del. 1999) (following
Delaware & Hudson Railway Co.).
21.

“The business judgment rule ‘is a presumption that in making a business decision

the directors of a corporation acted on an informed basis, in good faith and in the honest belief

10
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that the action taken was in the best interest of the company.’” Official Comm. of Subordinated
Bondholders v. Integrated Res., Inc. (In re Integrated Res., Inc.), 147 B.R. 650, 656 (S.D.N.Y.
1992) (quoting Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985)). Accordingly, similar
store-closing or liquidation sales are routinely approved by courts in this district in chapter 11
cases involving retail debtors. See, e.g., Ames Dept. Stores, 136 B.R. at 359 (stating that
liquidation sales are an important part of “overriding federal policy requiring [a] Debtor to
maximize estate assets”); see also In re Sports Auth. Holdings, Inc., Case No. 16-10572 (MFW)
(Bankr. D. Del. Mar. 3, 2016); In re Fresh & Easy, LLC, Case No. 15-12220 (BLS) (Bankr. D.
Del. Nov. 24, 2015); In re Haggen Holdings, LLC, Case No. 15-11874 (KG) (Bankr. D. Del.
Oct. 15, 2015); In re USA Discounters, Ltd., Case No. 15-11755 (CSS) (Bankr. D. Del. Oct. 14,
2015).
22.

The Debtors’ decision to conduct the Store Closing Sales represents the best path

forward to maximize recoveries to the Debtors’ estates with respect to the Merchandise and
FF&E, is based upon their sound business judgment, and should thus be approved under section
363(b) of the Bankruptcy Code. The Agent, a nationally recognized liquidation firm, has the
experience necessary to assist the Debtors in monetizing the Merchandise and FF&E through an
efficient and orderly process, and any interruption in the ongoing Store Closing Sales would harm
the Debtors’ ability to successfully monetize the Merchandise and FF&E. Absent the relief
requested in this Motion, the Closing Stores will impose a significant drain on the Debtors’
liquidity. Upon the sale of the Merchandise and FF&E and the wind-up of the Closing Stores, the
Debtors expect to realize an immediate benefit in terms of reducing their secured obligations in
accordance with the terms of the DIP Facility, as well as ultimately reducing occupancy costs in
connection with the wind down of the Closing Stores.

11

Case 16-11452-KJC

23.

Doc 14

Filed 06/13/16

Page 12 of 62

For the foregoing reasons, the Debtors request that the Court approve the Debtors’

continuation of the Store Closing Sales in accordance with the terms of the Agreement, the Sale
Guidelines, and the Proposed Orders.
II.

The Sale of the Merchandise and FF&E Free and Clear of All Liens,
Encumbrances, and Other Interests Is Authorized Under Section 363(f).
24.

Section 363(f) of the Bankruptcy Code authorizes a debtor to sell assets free and

clear of liens, claims, interests, and encumbrances if:
(1) applicable nonbankruptcy law permits sale of such property free and clear of
such interest; (2) such entity consents; (3) such interest is a lien and the price at
which such property is to be sold is greater than the value of all liens on such
property; (4) such interest is in bona fide dispute; or (5) such entity could be
compelled, in a legal or equitable proceeding, to accept a money satisfaction of
such interest.
11 U.S.C. § 363(f). This provision is supplemented by section 105(a) of the Bankruptcy Code,
which provides that “[t]he court may issue any order, process or judgment that is necessary or
appropriate to carry out the provisions of [the Bankruptcy Code].” 11 U.S.C. § 105(a).
25.

Because section 363(f) of the Bankruptcy Code is drafted in the disjunctive,

satisfaction of any one of its five requirements will suffice to permit the sale of the Merchandise
and FF&E and through the Store Closing Sales free and clear of liens and interests. See Citicorp
Homeowners Servs., Inc. v. Elliot (In re Elliot), 94 B.R. 343, 345 (E.D. Pa. 1988) (noting that
because section 363(f) is written in the disjunctive, a court may approve a sale free and clear if
any one subsection is met); see also Mich. Emp’t Sec. Comm’n v. Wolverine Radio Co. (In re
Wolverine Radio Co.), 930 F.2d 1132, 1147 n.24 (6th Cir. 1991) (same); In re Bygaph, Inc., 56
B.R. 596, 606 n.8 (Bankr. S.D.N.Y. 1986) (same). Furthermore, a debtor possesses broad
authority to sell assets free and clear of liens. See In re TWA Inc., 322 F.3d 283, 289 (3d Cir.
2003).

12
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The Debtors submit that it is appropriate to sell the Merchandise and FF&E on a

final, “as is” basis, free and clear of any and all liens, claims, and encumbrances in accordance
with section 363(f) of the Bankruptcy Code because one or more of the tests of section 363(f) are
satisfied with respect to the sale of the Merchandise and FF&E. In particular, the Debtors believe
that at least section 363(f)(5) of the Bankruptcy Code will be met here because the Debtors’
prepetition secured lenders are secured by, among other things, security interests in the
Merchandise and FF&E, and can be compelled to accept a money satisfaction of such interests.
Moreover, with respect to any other party asserting a lien, claim, or encumbrance against the
Merchandise and FF&E, the Debtors anticipate that they likewise will be able to satisfy one or
more of the conditions set forth in section 363(f). The Debtors propose that any liens, claims, and
encumbrances asserted against the Merchandise and FF&E be transferred to and attach to the
amounts earned by the Debtors under the Store Closing Sales, with the same priority and subject to
the same rights, claims, defenses, and objections, if any, of all parties with respect thereto.
27.

Accordingly, the Debtors submit that section 363(f) authorizes the transfer and

conveyance of the Merchandise and FF&E free and clear of any such claims, interests, liabilities,
or liens.
III.

The Court Should Approve the Proposed Sale Guidelines.
28.

As set forth in greater detail below, many Liquidation Laws (as defined below)

require special and cumbersome licenses, waiting periods, time limits, and other procedures for
store-closing and liquidation sales. Therefore, although the Debtors intend to comply fully with
applicable state and local health, safety, and consumer-protection laws in connection with the Store
Closing Sales, the Debtors seek a waiver of compliance with the Liquidation Laws and request the
authority to conduct the Store Closing Sales in accordance with the Sale Guidelines.

13

Case 16-11452-KJC

29.

Doc 14

Filed 06/13/16

Page 14 of 62

The Debtors developed the Sale Guidelines with the intent to provide a means of

controlling the administrative burdens on their estates that may be associated with complying
with the Liquidation Laws, while at the same time protecting the interests of their landlords and
the applicable governmental agencies enforcing such laws. Moreover, the Sale Guidelines are in
all material respects substantially similar to sale guidelines that have been routinely approved by
this Court, most recently in In re Fresh & Easy, LLC. See Case No. 15-12220 (BLS) (Bankr. D.
Del. Nov. 24, 2015) (approving sale guidelines, which in all material respects are substantially
similar to the Sale Guidelines); see also In re Haggen Holdings, LLC, Case No. 15-11874 (KG)
(Bankr. D. Del. Oct. 15, 2015) (same). Accordingly, the Debtors submit that the Sale Guidelines
adequately address any concerns that their landlords or any governmental agencies may raise
with respect to the Store Closing Sales and that, therefore, the Debtors’ requested waiver of the
Liquidation Laws should be approved.
IV.

Strict Compliance with the Liquidation Laws Should Be Waived.
30.

Certain states in which the Closing Stores are located have or may have licensing

and other requirements governing the conduct of store-closing, liquidation, or other inventoryclearance sales, including (but not limited to) state and local laws, statutes, rules, regulations, and
ordinances related to store-closing and liquidation sales; establishing licensing, permitting, or
bonding requirements; waiting periods; time limits; bulk sale restrictions; augmentation
limitations that would otherwise apply to the Store Closing Sales; and consumer fraud laws, with
the exception of deceptive-advertising laws (collectively, the “Liquidation Laws”). Typical
statutes and regulations provide that if a liquidation or bankruptcy sale is court-authorized,
however, then a company need not comply with these Liquidation Laws.
31.

The Debtors, therefore, request that the Court authorize the Debtors to conduct the

Store Closing Sales without the necessity and associated delay of complying with the
14
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Liquidation Laws. Because the Debtors and their assets are subject to the Court’s jurisdiction,
see 28 U.S.C. § 1334, the Court will be able to supervise the Store Closing Sales. The Store
Closing Sales are legitimate methods by which the Debtors can maximize the return from the
sale of the Merchandise and FF&E for the benefit of their estates and creditors. Moreover,
creditors and the public interest are adequately protected by the jurisdiction and supervision of
this Court.
32.

Even if a state or local law does not expressly except bankruptcy sales from its

ambit, the Debtors submit that, to the extent that such state or local law conflicts with federal
bankruptcy laws, it is preempted by the Supremacy Clause of the United States Constitution. To
hold otherwise would severely impair the relief otherwise available under section 363 of the
Bankruptcy Code. In concert with this premise, bankruptcy courts have consistently recognized
that federal bankruptcy law preempts state and local laws that contravene the underlying
policies of the Bankruptcy Code. See, e.g., Belculfine v. Aloe (In re Shenango Grp., Inc.), 186
B.R. 623, 628 (Bankr. W.D. Pa. 1995) (“Trustees and debtors-in-possession have unique
fiduciary and legal obligations pursuant to the bankruptcy code. . . . [A] state statute[ ] cannot
place burdens on them where the result would contradict the priorities established by the federal
bankruptcy code.”).
33.

While preemption of state law is not always appropriate, as when the protection of

public health and safety is involved, see Baker & Drake, Inc. v. Pub. Serv. Comm’n of Nev. (In re
Baker & Drake, Inc.), 35 F.3d 1348, 1353–54 (9th Cir. 1994) (finding no preemption when state
law prohibiting taxicab leasing was promulgated in part as a public safety measure), it is
appropriate when, as here, the only state laws involved concern economic regulation. Id. at 1353
(finding that “federal bankruptcy preemption is more likely . . . where a state statute is concerned
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with economic regulation rather than with protecting the public health and safety”). Moreover,
pursuant to section 105 of the Bankruptcy Code, the Court has the authority to permit the Store
Closing Sales to proceed notwithstanding contrary Liquidation Laws. See 11 U.S.C. § 105(a).
34.

Here, section 363 of the Bankruptcy Code, which requires the Debtors to operate

their businesses in a way that maximizes recoveries for creditors, will be undermined if the Court
does not provide for the waiver of the Liquidation Laws, because the Liquidation Laws constrain
the Debtors’ ability to marshal and maximize assets for the benefit of creditors. Similar relief has
been granted in other bankruptcy cases in this district. See, e.g., In re Fresh & Easy, LLC, Case
No. 15-12220 (BLS) (Bankr. D. Del. Nov. 24, 2015) (ordering that that the debtor was authorized
to conduct store closing sales pursuant to the order and sale guidelines “without the necessity of
further showing compliance” with liquidation laws); In re Haggen Holdings, LLC, Case No. 1511874 (KG) (Bankr. D. Del. Oct. 15, 2015) (ordering that that the debtors were authorized to
conduct store closing sales pursuant to the order and sale guidelines “without the necessity of
further showing compliance” with liquidation laws); In re RadioShack Corp., Case No. 15-10197
(BLS) (Bankr. D. Del. Feb. 6, 2015) (ordering that that the debtors were authorized to conduct
store closing sales in accordance with the order “without the necessity of further showing
compliance” with liquidation laws).6
35.

Importantly, given the supervision of the Court, the requested waiver will not

unduly undermine state and local requirements that would otherwise apply to the Store Closing
Sales. The Debtors only request that the Court authorize the Debtors to conduct the Store
Closing Sales without the necessity and associated delay of obtaining various state licenses or

6

Because of the voluminous nature of the unreported orders cited herein, they are not annexed to this Motion.
Copies of these orders are available upon email request of Debtors’ counsel by contacting Max Schlan, Esq. at
mschlan@cooley.com.
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permits, observing state and local waiting periods or time limits, or satisfying any additional
requirements with respect to advertising or conducting the Store Closing Sales as store-closings
or similar-type sales. The Debtors fully intend to be bound by and comply with remaining
statutes and regulations, such as health and safety laws.
36.

The Debtors also request that no other person or entity, including (but not limited

to) any lessor or federal, state, or local agency, department, or governmental authority, be allowed
to take any action to prevent, interfere with, or otherwise hinder consummation of the Store
Closing Sales, or the advertising and promotion (including through the posting of signs) of Store
Closing Sales, in the manner set forth in the Proposed Orders and the Sale Guidelines.
37.

To the extent that any dispute arises with respect to the sale of Merchandise or

FF&E that is subject to any Liquidation Laws, the Debtors request that the Court approve the
dispute resolution procedures set forth in the Proposed Orders.
V.

The Court Should Waive Compliance with Any Restriction in the Leases.
38.

Certain of the Debtors’ leases governing the Closing Stores contain or may

contain provisions purporting to restrict or prohibit the Debtors from conducting store-closing,
liquidation, or similar sales. Such provisions have been held to be unenforceable in chapter 11
cases, as they constitute an impermissible restraint on a debtor’s ability to properly administer its
reorganization case and maximize the value of its assets under section 363 of the Bankruptcy
Code. Ames Dep’t Stores, 136 B.R. at 359 (deciding that enforcement of such lease restrictions
would “contravene overriding federal policy requiring debtor to maximize estate assets”); In re
R. H. Macy and Co., Inc., 170 B.R. 69, 73–75 (Bankr. S.D.N.Y. 1994) (holding that the lessor
could not recover damages for breach of a covenant to remain open throughout the lease term,
because the debtor had a duty to maximize the value to the estate and the debtor fulfilled this
obligation by holding a store closing sale and closing the store); In re Tobago Bay Trading Co.,
17
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112 B.R. 463, 467–68 (Bankr. N.D. Ga. 1990) (finding that a debtor’s efforts to reorganize
would be significantly impaired to the detriment of creditors if lease provisions prohibiting a
debtor from liquidating its inventory were enforced); In re Lisbon Shops, Inc., 24 B.R. 693, 695
(Bankr. E.D. Mo. 1982) (holding restrictive lease provision unenforceable in chapter 11 case
where debtor sought to conduct a liquidation sale).
39.

In addition, courts in this district regularly have held that restrictive lease

provisions affecting store-liquidation sales in chapter 11 cases are unenforceable. See, e.g., In re
Fresh & Easy, LLC, Case No. 15-12220 (BLS) (Bankr. D. Del. Nov. 24, 2015) (ordering that sale
of merchandise be conducted notwithstanding any restrictive lease provisions); In re Haggen
Holdings, LLC, Case No. 15-11874 (KG) (Bankr. D. Del. Oct. 15, 2015) (same); In re
RadioShack Corp., Case No. 15-10197 (BLS) (Bankr. D. Del. Feb. 6, 2015) (same). Thus,
consistent with the foregoing authorities, and to the extent that such provisions or restrictions
exist in any of the leases in respect of the Closing Stores, the Debtors request that the Court
authorize the Debtors and the Agent to conduct the Store Closing Sales without interference by
any landlords or other persons affected, directly or indirectly, by the Store Closing Sales.
VI.

The Abandonment of Certain Property in Connection with the Store Closing Sales
Is Justified.
40.

Section 554(a) of the Bankruptcy Code provides that after notice and a hearing, a

debtor in possession “may abandon any property of the estate that is burdensome to the estate or
that is of inconsequential value and benefit to the estate.” See Hanover Ins. Co. v. Tyco Indus.,
Inc., 500 F.2d 654, 657 (3d Cir. 1974) (stating that a debtor “may abandon his claim to any asset,
including a cause of action, he deems less valuable than the cost of asserting that claim”); In re
Grossinger’s Assocs., 184 B.R. 429, 432 (Bankr. S.D.N.Y. 1995); see also Midlantic Nat’l Bank
v. N.J. Dep’t of Envtl. Protection, 474 U.S. 494, 507 n.9 (1986) (“[A] trustee [in bankruptcy]
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may not abandon property in contravention of a state statute or regulation that is reasonably
designed to protect the public health or safety from identified hazards . . . . This exception to the
abandonment power . . . is a narrow one.”); In re Bryson, 53 B.R. 3, 4-5 (Bankr. M.D. Tenn.
1985).
41.

The Debtors intend to sell all Merchandise and FF&E at the Closing Stores,

subject to the terms of the Agreement. The Debtors and Agent acknowledge, however, that not
all of the Merchandise and the FF&E at the Closing Stores may be sold, transferred, or otherwise
disposed of by the Agent. Accordingly, in the event that the Agent is unable to sell or otherwise
dispose of any Merchandise or FF&E following the Store Closing Sales and exercises the Agent’s
right to abandon FF&E to the Debtors, or the Debtors determine that the costs associated with
holding, storing, insuring, or selling any Merchandise or FF&E exceed the proceeds that will be
realized upon its sale, or that such Merchandise is not sellable at all, it may be costly and
burdensome to the Debtors’ estates to retain such Merchandise or FF&E once it has been
abandoned by the Agent. Thus, to the extent that the Agent does not sell any Merchandise or
FF&E, the Debtors request that they be authorized, but not directed, upon the conclusion of the
Store Closing Sales (or such later date as the Debtors may determine) to abandon the same,
without incurring any liability to any person or entity in order to maximize the value of the
Debtors’ assets and to minimize the costs to their estates.
42.

Notwithstanding the foregoing, the Debtors and the Agent will utilize all

commercially reasonable efforts to remove or cause to be removed any confidential or personal
identifying information (which means information which alone or in conjunction with other
information identifies an individual, including, but not limited to, an individual’s name, social
security number, date of birth, government-issued identification number, account number, and
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credit or debit card number) in any of the Debtors’ hardware, software, computers, cash registers,
or similar equipment that are to be sold or abandoned.
VII.

The Store Closing Sales Should Be Exempt from Any “Fast Pay” Laws.
43.

Certain states in which the Debtors operate have or may have laws and

regulations that require the Debtors to pay an employee substantially contemporaneously with
his or her termination (the “Fast Pay Laws”). In many cases, these laws require such payment to
occur either immediately or within a period of only a few days from the date such employee is
terminated. The sweeping nature of the Store Closing Sales contemplated by this Motion may
result in a substantial numbers of employees being terminated during the Store Closing Sales.
44.

As set forth above, the Bankruptcy Code preempts state and local laws that conflict

with its underlying policies. Preemption is appropriate where, as here, the only state laws
involved concern economic regulation rather than the protection of public health and safety.
45.

Under ordinary circumstances, the Debtors would have been able to pay

individual store-level employees from the register at a store location upon termination of
employment and reconcile the payment amount after the fact. However, given the number of
employees that may be terminated during the Store Closing Sales, such immediate payment will
be impossible. Thus, it will be necessary to have the Debtors’ payroll department calculate
individual termination payments, prepare each termination payment check, obtain authorization
for each such check, and then prepare each such check for mailing. With employee terminations
on the scale that might be necessitated by the Store Closing Sales, this process could easily take
several days.
46.

To be clear, the Debtors intend to pay their terminated employees as expeditiously

as possible and under normal payment procedures. However, the requirements imposed by these
Fast Pay Laws are unworkable in these extraordinary circumstances. If the Debtors are required
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Case 16-11452-KJC

Doc 14

Filed 06/13/16

Page 21 of 62

to comply with Fast Pay Laws, their efforts to wind down the Closing Stores and stem
unnecessary payroll costs will be hampered tremendously. Indeed, if forced to comply with Fast
Pay Laws, the Debtors will face the choice between (a) having to incur the costs of keeping
employees “employed” after the conclusion of a Store Closing Sale while payroll is prepared or
(b) staging terminations in waves to the detriment of the Debtors’ estates. Neither of these
choices will provide any benefit to the Debtors’ estates and will only increase the administrative
costs of conducting the Store Closing Sales.
47.

Accordingly, the Debtors respectfully submit that, in this instance, the Fast Pay

Laws are at odds with the underlying policies of the Bankruptcy Code and that, as such, the
Debtors should be granted relief from their requirements. See, e.g., In re Fresh & Easy, LLC,
Case No. 15-12220 (BLS) (Bankr. D. Del. Nov. 24, 2015) (waiving “fast pay” laws and
regulations in connection with approval of store closing sales); In re Haggen Holdings, LLC,
Case No. 15-11874 (KG) (Bankr. D. Del. Oct. 15, 2015) (same).
VIII. Appointment of a Consumer Privacy Ombudsman Is Unnecessary.
48.

Section 363(b)(1) of the Bankruptcy Code provides that a debtor may not sell or

release personally identifiable information about individuals unless such sale or lease is
consistent with its policies or upon appointment of a consumer privacy ombudsman pursuant to
section 332 of the Bankruptcy Code. The Debtors will not be selling or releasing personally
identifiable information in the course of the Store Closing Sales. Therefore, appointment of a
consumer privacy ombudsman is unnecessary.
IX.

Assumption of the Agreement by the Debtors Party Thereto Is Authorized Under
Section 365(a).
49.

Section 365(a) of the Bankruptcy Code provides, in pertinent part, that a debtor in

possession, “subject to the court’s approval, may assume or reject any executory contract or
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unexpired lease of the debtor.” 11 U.S.C. § 365(a). The United States Court of Appeals for the
Second Circuit has stated that “[t]he purpose behind allowing the assumption or rejection of
executory contracts is to permit the trustee or debtor-in-possession to use valuable property of
the estate and to ‘renounce title to and abandon burdensome property.’” Orion Pictures Corp. v.
Showtime Networks, Inc. (In re Orion Pictures Corp.), 4 F.3d 1095, 1098 (2d Cir. 1993) (quoting
2 COLLIER ON BANKRUPTCY ¶ 365.01[1] (15th ed. 1993)).
50.

The standard applied to determine whether the assumption of a contract or an

unexpired lease should be authorized is the “business judgment” standard.

See In re

AbitibiBowater Inc., 418 BR 815, 831 (Bankr. D. Del. Oct. 27, 2009) (finding that a debtor’s
decision to assume or reject an executory contract will stand so long as “a reasonable business
person would make a similar decision under similar circumstances”); In re HQ Global Holdings,
Inc., 290 B.R. 507, 511 (Bankr. D. Del. 2003) (stating a debtor’s decision to reject an executory
contract is governed by the business judgment standard and can only be overturned if the decision
was the product of bad faith, whim, or caprice). As set forth above, the demonstration of a valid
business justification by the debtor creates a strong presumption “that in making [the] business
decision the directors of a corporation acted on an informed basis, in good faith and in the honest
belief that the action taken was in the best interests of the company.” In re Integrated Res., 147
B.R. at 656. Indeed, “the sole issue is whether the rejection benefits the estate.” In re HQ Global,
290 B.R. at 511.
51.

The business judgment rule is crucial in chapter 11 cases and shields a debtor’s

management from judicial second-guessing. See In re Integrated Res., 147 B.R. at 656; see also
Comm. of Asbestos Related Litigants and/or Creditors v. Johns-Manville Corp. (In re JohnsManville Corp.), 60 B.R. 612, 615-16 (Bankr. S.D.N.Y. 1986) (“[T]he Code favors the continued

22

Case 16-11452-KJC

Doc 14

Filed 06/13/16

Page 23 of 62

operation of a business by a debtor and a presumption of reasonableness attaches to a debtor’s
management decisions.”). Generally, courts defer to a debtor in possession’s business judgment to
assume or reject an executory contract or lease. See Wheeling-Pittsburgh Steel Corp. v. West Penn
Power Co., (In re Wheeling-Pittsburgh Steel Corp.), 72 B.R. 845, 846 (Bankr. W.D. Pa. 1987)
(stating that the business judgment test “requires only that the trustee [or debtor in possession]
demonstrate that [assumption or] rejection of the contract will benefit the estate”); see also
N.L.R.B. v. Bildisco & Bildisco, 465 U.S. 513, 523 (1984); Control Data Corp. v. Zelman (In re
Minges), 602 F.2d 38, 42-43 (2d Cir. 1979); In re Riodizio, Inc., 204 B.R. 417, 424-25 (Bankr.
S.D.N.Y. 1997); In re G Survivor Corp., 171 B.R. 755, 757 (Bankr. S.D.N.Y. 1994).
52.

Here, the Debtors have exercised their sound business judgment in determining

that assumption of the Agreement by the Debtors party thereto is in the best interests of such
Debtors and their estates, and accordingly, the Court should enter the Proposed Final Order
approving the proposed assumption under section 365(a) of the Bankruptcy Code. See, e.g.,
Westbury Real Estate Ventures, Inc. v. Bradlees, Inc. (In re Bradlees Stores, Inc.), 194 B.R. 555,
558 n.1 (Bankr. S.D.N.Y. 1996); Summit Land Co. v. Allen (In re Summit Land Co.), 13 B.R.
310, 315 (Bankr. D. Utah 1981) (holding that, absent extraordinary circumstances, court
approval of a debtor’s decision to assume or reject an executory contract “should be granted as a
matter of course”). If a debtor’s business judgment has been reasonably exercised, a court
should approve the assumption or rejection of an executory contract or unexpired lease. See,
e.g., In re Phila. Newspapers, LLC, 424 B.R. 178, 182–83 (Bankr. E.D. Penn. 2010).
53.

As a key component of the Debtors’ continuing efforts to preserve and maximize

estate value, the Debtors have concluded, in their business judgment, that the assumption of the
Agreement by the Debtors party thereto is beneficial to the Debtors’ estates. Furthermore, after
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engaging in arm’s length negotiations with certain nationally recognized liquidators regarding the
Store Closing Sales, the Debtors determined that entering into the Agreement would provide the
greatest return to the Debtors’ estates for the Merchandise and FF&E. Additionally, the Debtors
believe that the terms set forth in the Agreement are fair and reasonable and present the best path
forward with respect to the conduct of the Store Closing Sales in the Closing Stores.
54.

In particular, the Agent has extensive expertise in conducting liquidation sales,

which allows it to oversee and implement the Store Closing Sales, with the assistance of the
Debtors’ management, in an efficient and cost-effective manner. Assumption of the Agreement
and the continuation of the Store Closing Sales will present significant cost savings that will
certainly inure to the benefit of the Debtors’ estates and all stakeholders. Indeed, the Debtors
have already dedicated substantial resources toward the Store Closing Sales. If the Store Closing
Sales are interrupted and not permitted to go forward on an interim basis, and the Agreement is
not ultimately assumed, the Debtors’ estates would lose the benefit of the efforts that have
already been expended by the Agent in commencing the Store Closing Sales. Any delay in
conducting the Store Closing Sales would result in the loss of the value thus far achieved and in
increased administrative expenses, including, but not limited to, additional rent payments in
respect of the Closing Stores resulting from the delay.
55.

Therefore, the Debtors request that the Court authorize the assumption of the

Agreement by the Debtors party thereto following the Final Hearing on this Motion.
IMMEDIATE RELIEF IS NECESSARY
56.

Bankruptcy Rule 6003 provides that the interim relief requested in this Motion may

be granted if the “relief is necessary to avoid immediate and irreparable harm.” Fed. R. Bankr. P.
6003. As set forth throughout this Motion, there is no question that the Debtors’ failure to continue
to conduct the Store Closing Sales pursuant to the Agreement without interruption would likely
24
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result in immediate and irreparable harm to the Debtors’ estates by detracting from, and potentially
derailing, the Debtors’ efforts to complete and wind-down the Closing Stores, which efforts, as
discussed above, are already underway. Indeed, the Debtors believe that the Store Closing Sales
will conclude by July 22, 2016. If the Store Closing Sales are completed as expected, the Debtors
anticipate that a significant number of their leases in respect of Closing Store locations will be
rejected prior to incurring July rent, which will represent a substantial cost savings to the
Debtors’ estates.
57.

For these reasons, the Debtors respectfully submits that Bankruptcy Rule 6003(b)

has been satisfied, to the extent applicable to the Proposed Interim Order, and the relief requested
herein is necessary to avoid immediate and irreparable harm to the Debtors and their estates.
WAIVER OF STAY UNDER BANKRUPTCY RULE 6004(h)
58.

The Debtors also request that the Court waive the stay imposed by Bankruptcy

Rule 6004(h), which provides that “[a]n order authorizing the use, sale, or lease of property other
than cash collateral is stayed until the expiration of 14 days after entry of the order, unless the
court orders otherwise.” Fed. R. Bankr. P. 6004(h). As described above, any delay in the
Debtors’ ability to continue to conduct the Store Closing Sales without interruption would be
detrimental to the Debtors, their creditors, and their estates, and would impair the Debtors’
ability to optimize their business performance at this critical time as they begin their chapter 11
Cases. Accordingly, the Debtors respectfully request that the Court waive the fourteen-day stay
imposed by Bankruptcy Rule 6004(h), to the extent applicable to the Proposed Orders, as the
exigent nature of the relief sought herein justifies immediate relief.
NOTICE
59.

Notice of this Motion shall be provided to (i) the U.S. Trustee; (ii) holders of the

thirty (30) largest unsecured claims on a consolidated basis against the Debtors; (iii) the DIP
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Agent; (iv) Pathlight Capital LLC; (v) counsel to the Agent, Curtis, Mallet-Prevost, Colt &
Mosle LLP, 101 Park Avenue, New York, NY 10178, Attn: Steven J. Reisman and Cindi M.
Giglio; (vi) all applicable federal, state, and local taxing and regulatory authorities having
jurisdiction over the Merchandise and the FF&E; (vii) all of the landlords for the Closing Stores;
(viii) all parties known to the Debtors who hold any liens or security interest in the Debtors’
assets who have filed UCC-1 financing statements against the Debtors, or who, to the Debtors’
knowledge, have asserted any liens on any of the Debtors’ assets; and (ix) all parties who, as of
the filing of this Motion, have filed a notice of appearance and request for service of papers
pursuant to Bankruptcy Rule 2002. Due to the nature of the relief requested herein, the Debtors
respectfully submit that no further notice of this Motion is necessary.
CONCLUSION
WHEREFORE, for the reasons set forth herein and in the First Day Declaration
and the Store Closing Declaration, the Debtors respectfully request that the Court enter the
Proposed Orders, (a) granting the relief requested herein, and (b) granting such other relief as is
just and proper.
Dated: June 13, 2016
Wilmington, Delaware

Respectfully submitted,
/s/ Christopher M. Samis
Christopher M. Samis (No. 4909)
L. Katherine Good (No. 5101)
Chantelle D. McClamb (No. 5978)
WHITEFORD, TAYLOR & PRESTON LLC
The Renaissance Centre, Suite 500
405 North King Street
Wilmington, Delaware 19801
Telephone: (302) 353-4144
Email:
csamis@wtplaw.com
kgood@wtplaw.com
cmcclamb@wtplaw.com
- and –
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Cathy Hershcopf, Esq.
Michael Klein, Esq.
Robert Winning, Esq.
COOLEY LLP
1114 Avenue of the Americas
New York, New York 01136
Telephone: (212) 479-6000
Email:
chershcopf@cooley.com
mklein@cooley.com
rwinning@cooley.com
Proposed Counsel for the Debtors and
Debtors in Possession
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
Chapter 11
In re
Case No.: 16- ( _______ )
DRAW ANOTHER CIRCLE, LLC, et al.,

1

(Joint Administration Requested)
Debtors.
Re: Docket No. ___

INTERIM ORDER (I) AUTHORIZING
THE CONTINUATION OF STORE CLOSING
SALES IN ACCORDANCE WITH THE STORE CLOSING
AGREEMENT AND SALE GUIDELINES, WITH SUCH
SALES TO BE FREE AND CLEAR OF ALL LIENS, CLAIMS,
AND ENCUMBRANCES; AND (II) GRANTING RELATED RELIEF
Upon the motion (the “Motion”)2 of Draw Another Circle, LLC and its chapter 11
affiliates, the debtors and debtors in possession (the “Debtors”) in the above-captioned jointly
administered chapter 11 cases (the “Cases”) for the entry of an interim order (this “Interim
Order”), pursuant to sections 105, 363, 365, and 554 of the Bankruptcy Code and Bankruptcy
Rules 2002, 6003, 6004, 6006, and 6007, (i) authorizing the Debtors to continue store-closing or
similar-themed sales (the “Store Closing Sales”) in accordance with the terms of (a) that certain
Letter Agreement Re: Store Closing Sales, dated as of May 12, 2016 and amended and restated
on June 2, 2016 (the “Agreement”), by and between Gordon Brothers Retail Partners, LLC, on
the one hand (the “Agent”), and MovieStop, LLC, on the other hand, a copy of which is attached
hereto as Exhibit 1, and (b) the store-closing sale guidelines (the “Sale Guidelines”) attached
hereto as Exhibit 2, with such sales to be free and clear of all liens, claims, encumbrances, and
1

The Debtors and the last four digits of their respective federal taxpayer identification numbers are as follows: Draw
Another Circle, LLC (2102); Hastings Entertainment, Inc. (6375); MovieStop, LLC (9645); SP Images, Inc. (7773);
and Hastings Internet, Inc. (0809). The Debtors’ executive headquarters are located at 3601 Plains Boulevard,
Amarillo, TX 79102.
2

Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Motion.
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interests; and (ii) granting certain related relief, on an interim basis (collectively, the “Store
Closing Relief”); and upon consideration of the First Day Declaration, the Store Closing
Declaration, and the entire record of these Cases; and it appearing that the Court has jurisdiction
to consider the Motion pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order
of Reference from the United States District Court for the District of Delaware dated February
29, 2012; and it appearing that the Motion is a core matter pursuant to 28 U.S.C. § 157(b)(2) and
that the Court may enter a final order consistent with Article III of the United States
Constitution; and it appearing that venue of these Cases and of the Motion is proper pursuant to
28 U.S.C. §§ 1408 and 1409; and it appearing that there is good cause to waive the stay of
Bankruptcy Rule 6004(h); and it appearing that due and adequate notice of the Motion has been
given under the circumstances, and that no other or further notice need be given; and it appearing
that the relief requested in the Motion is in the best interest of the Debtors’ estates, their
creditors, and other parties in interest; and after due deliberation, and good and sufficient cause
appearing therefor, it is hereby FOUND AND DETERMINED THAT:3
A.

The Debtors have advanced sound business reasons for entering into the

Agreement, as set forth in the Motion and at the hearing on this Interim Order, and have
demonstrated that entering into the Agreement is a reasonable exercise of the Debtors’ business
judgment and in the best interests of the Debtors and their estates.
B.

The conduct of the Store Closing Sales will provide an efficient means for

the Debtors to maximize recoveries for their estates with respect to the Merchandise and the
FF&E.

3

Findings of fact shall be construed as conclusions of law and conclusions of law shall be construed as findings of
fact where appropriate. See Fed. R. Bankr. P. 7052.

2
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The Agreement was negotiated, proposed, and entered into by the Agent

and the Debtors without collusion or fraud, in good faith, and from arm’s-length bargaining
positions.
D.

The relief set forth herein is necessary to avoid immediate and irreparable

harm to the Debtors and their estates, and the Debtors have demonstrated good, sufficient, and
sound business purposes and justifications for the relief approved herein thereby satisfying
Bankruptcy Rule 6003.
E.

Under the circumstances of these Cases, the Store Closing Sales are in the

best interest of the Debtors’ estates.
F.

The Sale Guidelines, as described in the Motion and attached hereto, are

reasonable and will maximize the returns on the Stores’ assets for the benefit of the Debtors’
estates and creditors.
The Debtors have represented that they are neither selling nor leasing personally
identifiable information pursuant to the Motion, although the Agent will be authorized to
distribute emails and promotional materials to the Debtors’ customers.
G.

The entry of this Interim Order is in the best interest of the Debtors and

their estates, creditors, interest holders, and all other parties in interest herein; and now therefore
it is hereby ORDERED, ADJUDGED, AND DEGREED THAT:
1.

The Motion is GRANTED, on an interim basis, as set forth herein.

2.

The final hearing (the “Final Hearing”) on the Motion shall be held on

__________, 2016, at__:__ _.m., prevailing Eastern Time. All objections, if any, to the Motion
shall be in writing and filed with this Court and served on the following by 4:00 p.m. (ET) on
_________, 2016: (i) Cooley LLP, 1114 Avenue of the Americas, New York, New York 10036

3
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(Attn: Cathy Hershcopf, Esq. and Michael A. Klein, Esq.) Email: chershcopf@cooley.com and
mklein@cooley.com (y) Whiteford, Taylor & Preston LLC, The Renaissance Centre, 405 North
King Street, Suite 500, Wilmington, Delaware 19801 (Attn: Christopher M. Samis, Esq. and L.
Katherine Good, Esq.) Email: csamis@wtplaw.com and kgood@wtplaw.com; (ii) counsel to
Bank of America, N.A., as administrative and collateral agent, (x) Riemer & Braunstein LLP,
Times Square Tower, Seven Times Square, Suite 2506, New York, New York 10036 (Attn:
Donald E. Rothman, Esq. and Steven E. Fox, Esq.) Email: drothman@riemerlaw.com and
sfox@riemerlaw.com and (y) Ashby & Geddes, P.A., 500 Delaware Avenue, P.O. Box 1150,
Wilmington, Delaware 19899 (Attn: Gregory Taylor, Esq.), Email: gtaylor@ashby-geddes.com;
(iii) counsel to Pathlight Capital LLC, as administrative and collateral agent, (x) Choate, Hall &
Stewart LLP, Two International Place, Boston, Massachusetts 02110 (Attn: Kevin J. Simard,
Esq.) Email: ksimard@choate.com, and (y) Richards, Layton & Finger, P.A., One Rodney
Square, 920 N. King Street, Wilmington, Delaware 19801 (Attn: Mark D. Collins, Esq. and John
H. Knight, Esq.) Email: collins@rlf.com and knight@rlf.com; (iv) counsel to any statutory
committee appointed in these Cases; (v) the Office of the United States Trustee for the District of
Delaware, J. Caleb Boggs Building, 844 King Street, Suite 2207, Lockbox 35, Wilmington,
Delaware 19801 (Attn: Hannah Mufson McCollum, Esq.) Email: hannah.mccollum@usdoj.gov;
and (vi) counsel to the Agent, Curtis, Mallet-Prevost, Colt & Mosle LLP, 101 Park Avenue, New
York, NY 10178, (Attn: Steven J. Reisman, Esq. and Cindi M. Giglio, Esq.) Email:
sreisman@curtis.com and ceilbott@curtis.com. If no objections to entry of the Proposed Final
Order are timely received, this Court may enter such Proposed Final Order without further notice
or hearing.
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The Debtors and the Agent are authorized and empowered to take any and

all further actions as may be reasonably necessary or appropriate to give effect to this Interim
Order. The failure to include specifically any particular provision of the Agreement in this
Interim Order shall not diminish or impair the effectiveness of such provisions, it being the intent
of the Court that the Agreement and all of its provisions, payments, and transactions be
authorized and approved as and to the extent provided for in this Interim Order.
4.

To the extent of any conflict between this Interim Order, the Sale

Guidelines, and the Agreement, the Sale Guidelines shall control over the Agreement, and the
terms of this Interim Order shall control over all other documents.
5.

Bankruptcy Rule 6003 has been satisfied.

The requirements of

Bankruptcy Rule 6007(a) are waived, to the extent applicable to the relief provided for herein.
6.

Notwithstanding Bankruptcy Rule 6004(h), this Interim Order shall take

effect immediately upon its entry.
7.

The Agreement, a copy of which is attached to this Interim Order as

Exhibit 1, is hereby assumed on an interim basis pending the entry of a final order, pursuant to
section 365 of the Bankruptcy Code. The Debtors shall not agree to any material modifications
to the Agreement, including but not limited to, any modifications to the fee schedules or expense
provisions absent the prior written consent of the DIP Agent and the Term Loan Agent;
provided, however, that subject to the prior written consent of the DIP Agent and the Term Loan
Agent, the Debtors and the Agent may make non-material modifications, amendments, or
supplementations to the Agreement and related documents in accordance with the terms thereof
without further order of this Court. The Debtors will file a notice of any material modifications
to the Agreement, and all interested parties shall have seven (7) days to object thereto. If no
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objections are received by the Debtors during the seven (7) day period, the modifications shall be
deemed approved. The Debtors are authorized to act and perform in accordance with the terms
of the Agreement, including, without limitations making payments required by the Agreement to
the Agent without the need for any application of the Agent or a further order of the Court.
8.

Subject to the restrictions set forth in this Interim Order and the Sale

Guidelines, the Debtors and the Agent hereby are authorized to take any and all actions as may
be necessary or desirable to implement the Agreement and the Store Closing Sales; and each of
the transactions contemplated by the Agreement and any actions taken by the Debtors and the
Agent necessary or desirable to implement the Agreement or the Store Closing Sales prior to the
date of this Interim Order, are hereby approved and ratified.
I.

Authority to Engage in Store Closing Sales
9.

The Debtors are authorized, on an interim basis pending the Final Hearing,

pursuant to 105(a) and 363(b)(1) of the Bankruptcy Code, to immediately continue and conduct
Store Closing Sales at the Closing Stores in accordance with this Interim Order, the Sale
Guidelines, and the Agreement.
10.

The Sale Guidelines are approved in their entirety on an interim basis.

11.

The Debtors are authorized to discontinue operations at the Closing Stores

in accordance with this Interim Order and the Sale Guidelines.
12.

The Debtors are authorized and directed to remit all proceeds from the

Store Closing Sales to the DIP Agent for payment of the Debtors’ secured obligations in
accordance with the terms and conditions of the DIP Facility.
13.

All entities that are presently in possession of some or all of the

Merchandise or FF&E in which the Debtors hold an interest that are or may be subject to the
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Agreement or this Interim Order hereby are directed to surrender possession of such
Merchandise or FF&E to the Debtors or the Agent.
14.

Subject to the provisions herein in paragraphs 17, 28 and 29, neither the

Debtors nor the Agent nor any of their officers, employees, or agents shall be required to obtain
the approval of any third party, including (without limitation) any governmental unit (as defined
in section 101(27) of the Bankruptcy Code) or landlord, to conduct the Store Closing Sales and
to take the related actions authorized herein.
15.

No landlord, licensor, property owner and/or property manager shall

prohibit, restrict or otherwise interfere with the Store Closing Sales at any Closing Store.
II.

Conduct of the Store Closing Sales
16.

All newspapers and other advertising media in which the Store Closing

Sales may be advertised and all landlords are directed to accept this Interim Order as binding
authority so as to authorize the Debtors and the Agent to conduct the Store Closing Sales and the
sale of Merchandise and FF&E pursuant to the Agreement, including, without limitation, to
conduct and advertise the sale of the Merchandise and FF&E in the manner contemplated by and
in accordance with this Interim Order, the Sale Guidelines, and the Agreement.
17.

Nothing in this Interim Order or the Agreement releases, nullifies, or

enjoins the enforcement of any liability to a governmental unit under environmental laws or
regulations (or any associated liabilities for penalties, damages, cost recovery, or injunctive relief)
that any entity would be subject to as the owner, lessor, lessee, or operator of the property after
the date of entry of this Interim Order. Nothing contained in this Interim Order or in the
Agreement shall in any way (i) diminish the obligation of any entity to comply with
environmental laws, or (ii) diminish the obligations of the Debtors to comply with environmental
laws consistent with their rights and obligations as debtors in possession under the Bankruptcy
7
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Code. Nothing herein shall be construed to be a determination that the Agent is an operator with
respect to any environmental law or regulation. Moreover, the sale of the Merchandise and
FF&E shall not be exempt from, and the Agent shall be required to comply with, laws of general
applicability, including, without limitation, public health and safety, criminal, tax, labor,
employment, environmental, antitrust, fair competition, traffic, and consumer-protection laws,
including consumer laws regulating deceptive practices and false advertising (collectively,
“General Laws”). Nothing in this Interim Order shall alter or affect the Debtors’ and Agent’s
obligations to comply with all applicable federal safety laws and regulations. Nothing in this
Interim Order shall be deemed to bar any governmental unit from enforcing General Laws in
applicable non-bankruptcy forums, subject to the Debtors’ or the Agent’s right to assert in that
forum or before this Court that any such laws are not in fact General Laws or that such
enforcement is impermissible under the Bankruptcy Code, this Interim Order, or otherwise.
Notwithstanding any other provision in this Interim Order, no party waives any rights to argue
any position with respect to whether the conduct was in compliance with this Interim Order and
any applicable law, or that enforcement of such applicable law is preempted by the Bankruptcy
Code. Nothing in this Interim Order shall be deemed to have made any rulings on any such
issues.
18.

Except to the extent of the reserved rights of governmental units expressly

granted elsewhere in this Interim Order, during the interim sale period, the Debtors and Agent
are hereby authorized to take such actions as may be necessary and appropriate to implement
the Agreement and to conduct the Store Closing Sales without necessity of further order of this
Court as provided in the Agreement or the Sale Guidelines, including, but not limited to,
advertising the sale as a “store closing sale,” “sale on everything,” “everything must go,” or

8

Case 16-11452-KJC

Doc 14

Filed 06/13/16

Page 37 of 62

similar-themed sales through the posting of signs (including the use of exterior banners at nonenclosed mall Closing Stores, and at enclosed mall Closing Stores to the extent the applicable
Closing Store entrance does not require entry into the enclosed mall common area), use of signwalkers and street signage.
19.

Except as expressly provided in the Agreement, the sale of the

Merchandise, and FF&E shall be conducted by the Debtors and the Agent notwithstanding any
restrictive provision of any lease, sublease, or other agreement relative to occupancy affecting or
purporting to restrict the conduct of the Store Closing Sales, the rejection of leases, abandonment
of assets, or “going dark” provisions.

The Agent and landlords of the Closing Stores are

authorized to enter into agreements (“Side Letters”) between themselves modifying the Sale
Guidelines without further order of the Court, and such Side Letters shall be binding as among
the Agent and any such landlords, provided that nothing in such Side Letters affects the
provisions of paragraphs 17, 28 and 29 of this Interim Order. In the event of any conflict
between the Sale Guidelines and any Side Letter, the terms of such Side Letter shall control.
20.

Except as expressly provided for herein or in the Sale Guidelines, and

except with respect to any governmental unit expressly granted elsewhere in this Interim Order,
no person or entity, including, but not limited to, any landlord, licensor, service provider, utility,
and creditor, shall take any action to directly or indirectly prevent, interfere with, or otherwise
hinder continuation of the Store Closing Sales or the sale of Merchandise or FF&E, or the
advertising and promotion (including the posting of signs and exterior banners or the use of signwalkers) of such sales, and all such parties and persons of every nature and description,
including, but not limited to, any landlord, licensor, service provider, utility, and creditor and all
those acting for or on behalf of such parties, are prohibited and enjoined from (i) interfering in
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any way with, obstructing, or otherwise impeding, the conduct of the Store Closing Sales or (ii)
instituting any action or proceeding in any court (other than in the Bankruptcy Court) or
administrative body seeking an order or judgment against, among others, the Debtors, the Agent,
or the landlords at the Closing Stores that might in any way directly or indirectly obstruct or
otherwise interfere with or adversely affect the conduct of the Store Closing Sales or sale of the
Merchandise or FF&E, or other liquidation sales at the Closing Stores, or seek to recover
damages for any breaches of covenants or provisions in any lease, sublease, license, or contract
based upon any relief authorized herein.
21.

In accordance with and subject to the terms and conditions of the

Agreement, the Agent shall have the right to use the Closing Stores and all related Closing Store
services, furniture, fixtures, equipment, and other assets of the Debtors for the purpose of
conducting the Store Closing Sales, free of any interference from any entity or person, subject to
compliance with the Sale Guidelines.
22.

For a period of thirty (30) days following the Petition Date, Agent shall

accept the Debtors’ validly issued rewards certificates and gift cards that were issued by the
Debtors prior to the Sale Commencement Date in accordance with the Debtors’ rewards
certificate and gift card policies and procedures as they existed on the Petition Date, and accept
returns of merchandise sold by the Debtors prior to the Sale Commencement Date, provided that
such return is otherwise in compliance with the Debtors’ return policies in effect as of the date
such item was purchased and the customer is not repurchasing the same item so as to take
advantage of the sale price offered by the Agent.

For the avoidance of doubt, proceeds from

Merchandise sold pursuant to rewards certificated and/or gift cards shall be treated gross
proceeds for purposes of calculating Agent’s fee under the Agreement.
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All sales of Merchandise and FF&E shall be “as is” and final. However, as

to the Closing Stores, all state and federal laws relating to implied warranties for latent defects
shall be complied with and are not superseded by the sale of said goods or the use of the terms “as
is” or “final sales.” Further, as to the Closing Stores only, the Debtors and the Agent shall accept
the return of any goods purchased during the Store Closing Sales, which contain a defect which
the lay consumer could not reasonably determine was defective by visual inspection prior to
purchase, for a full refund, provided that the consumer must return the merchandise within seven
(7) days of purchase, the consumer must provide a receipt, and the asserted defect must in fact be
a “latent” defect. Signs stating that “Refunds may be made only for merchandise having a latent
defect, when returned with a receipt within 7 days of purchase” will be posted at the cash-register
areas of the Closing Stores. Returns, if permitted, related to the purchase of Merchandise and
FF&E shall not be accepted at stores that are not participating in the Store Closing Sales.
24.

The Agent shall not be liable for sales taxes except as expressly provided in

the Agreement, and the payment of any and all sales taxes is the responsibility of the Debtors. The
Debtors are directed to pay and/or remit all taxes arising from the Store Closing Sales to the
applicable governmental units as and when due, provided that in the case of a bona fide dispute the
Debtors are only directed to pay and/or remit such taxes upon the resolution of the dispute, if and
to the extent that the dispute is decided in favor of the applicable governmental unit. For the
avoidance of doubt, sales taxes collected and held in trust by the Debtors shall not be used to pay
any creditor or any other party, other than the applicable governmental unit for which the sales
taxes are collected. The Agent shall collect, remit to the Debtors, and account for sales taxes as
and to the extent provided in the Agreement. This Interim Order does not enjoin, suspend, or
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restrain the assessment, levy, or collection of any tax under state law, and does not constitute a
declaratory judgment with respect to any party’s liability for taxes under state law.
25.

Pursuant to section 363(f) of the Bankruptcy Code, the Agent, on behalf of

the Debtors, is authorized to sell the Merchandise and FF&E pursuant to the Agreement and in
accordance with the Sale Guidelines. All sales of Merchandise or FF&E pursuant to the Store
Closing Sales, whether by the Agent or the Debtors, shall be, free and clear of claims,
encumbrances, defenses (including, without limitation, rights of setoff and recoupment) and
interests, including, without limitation, security interests of whatever kind or nature, mortgages,
conditional sales or title retention agreements, pledges, deeds of trust, hypothecations, liens,
encumbrances, assignments, preferences, debts, easements, charges, suits, licenses, options,
rights-of-recovery, judgments, orders and decrees of any court or foreign or domestic
governmental entity, taxes (including foreign, state, and local taxes), licenses, covenants,
restrictions, indentures, instruments, leases, options, off-sets, claims for reimbursement,
contribution, indemnity or exoneration, successor, product, environmental, tax, labor, ERISA,
CERCLA, alter ego and other liabilities, causes of action, contract rights, and claims, to the fullest
extent of the law, in each case, of any kind or nature (including, without limitation, all “claims” as
defined in section 101(5) of the Bankruptcy Code), known or unknown, whether pre-petition or
post-petition, secured or unsecured, choate or inchoate, filed or unfiled, scheduled or unscheduled,
perfected or unperfected, liquidated or unliquidated, noticed or unnoticed, recorded or unrecorded,
contingent or non-contingent, material or non-material, statutory or non-statutory, matured or
unmatured, legal or equitable (collectively, “Encumbrances”); provided, however, that any such
Encumbrances shall attach to the applicable proceeds of the sale of Merchandise and FF&E with
the same validity and priority, and to the same extent that any such Encumbrances had with
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respect to the Merchandise and FF&E prior to such sale, subject to any claims and defenses that
any party may possess with respect thereto and subject to the Agent’s fees and expenses (as
provided in the Agreement).
26.

To the extent that the Debtors propose to sell or abandon computers

(including software) and/or cash registers and any other point of sale FF&E located at the
Closing Stores (collectively, “POS Equipment”) or any other files or records which may contain
personal and/or confidential information about the Debtors’ employees and/or customers (the
“Confidential Information”), the Debtors (and not the Agent) shall remove the Confidential
Information from such items before such sale or abandonment, and unless otherwise notified by
Debtors in writing to the contrary, the Agent shall be entitled to assume and presume that the
Debtors have satisfactorily completed such steps at or prior to the time of any such sale,
abandonment or other disposition.
27.

The Debtors and the Agent (as the case may be) are authorized and

empowered to transfer Merchandise and FF&E among the Closing Stores and other stores
operated by the Debtors. The Agent is authorized to sell the Debtors’ FF&E and abandon the
same, in each case, as provided for and in accordance with the terms of the Agreement.
III.

Dispute Resolution Procedures With Governmental Units
28.

To the extent that the sale of Merchandise or FF&E is subject to any

federal, state, or local statute, ordinance, rule, or licensing requirement solely directed at
regulating “going out of business,” “store closing,” similar inventory-liquidation sales, or is a
bulk-sale law (each a “GOB Law” and collectively, “GOB Laws”), including laws restricting safe,
professional, non-deceptive, and customary advertising such as signs, banners, posting of signage,
and use of sign-walkers in connection with the sale and including ordinances establishing license
or permit requirements, waiting periods, time limits, or bulk-sale restrictions, or any Fast Pay
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Laws, that would otherwise apply solely to the sale of the Merchandise or FF&E (collectively, the
“Liquidation Laws”), the following provisions shall apply.
(a)

Provided that the Store Closing Sales and the sale of Merchandise and
FF&E are conducted in accordance with the terms of this Interim Order,
the Agreement and the Sale Guidelines, and in light of the provisions in
the laws of many governmental units that exempt court-ordered sales from
their provisions, the Debtors shall be presumed to be in compliance with
any GOB Laws and Liquidation Laws and, subject to the provisions of this
Interim Order, and are authorized to conduct the Store Closing Sales in
accordance with the terms of this Order and the Sale Guidelines without
the necessity of further showing compliance with any such GOB Laws and
Liquidation Laws.

(b)

Within three (3) business days of entry of this Interim Order, the Debtors
shall serve copies of this Interim Order, the Agreement, and the Sale
Guidelines via e-mail, facsimile, or regular mail on: (i) the Attorney
General’s office for each state where the Store Closing Sales are being
held, (ii) the county consumer protection agency or similar agency for
each county where the Store Closing Sales are being held, (iii) the division
of consumer protection for each state where the Store Closing Sales are
being held; (iv) the chief legal counsel for the local jurisdiction; and (v)
the Debtors’ landlords of the Closing Stores.

(c)

To the extent that between the Petition Date and the date of the Final
Hearing there is a dispute arising from or relating to the Store Closing
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Sales, this Interim Order, the Agreement, or the Sale Guidelines, which
dispute relates to any GOB Laws or Liquidation Laws (a “Reserved
Dispute”), this Court shall retain jurisdiction to resolve the Reserved
Dispute. At any time within 15 days following service of this Interim
Order, any governmental unit may assert that a Reserved Dispute exists by
serving written notice of such Reserved Dispute on counsel for the
Debtors and counsel for the Agent so as to ensure delivery thereof within
one business day thereafter.

If the Debtors, the Agent and the

governmental unit are unable to resolve the Reserved Dispute within 15
days of service of the notice, the aggrieved party may file a motion with
this Court requesting that this Court resolve the Reserved Dispute (a
“Dispute Resolution Motion”).
(d)

In the event a Dispute Resolution Motion is filed, nothing in this Order
shall preclude the Debtors, a landlord, the Agent or other interested party
from asserting (i) that the provisions of any GOB Laws and/or Liquidation
Laws are preempted by the Bankruptcy Code or (ii) that neither the terms
of this Order, nor the Debtors or the Agent’s conduct pursuant to this
Order, violates such GOB Laws and/or Liquidation Laws.

Filing a

Dispute Resolution Motion as set forth herein shall not be deemed to
affect the finality of this Order or to limit or interfere with the Debtors’ or
the Agent’s ability to conduct or to continue to conduct the Sale pursuant
to this Order and the Agency Agreement, absent further order of this
Court. The governmental unit shall be entitled to assert any jurisdictional,
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procedural, or substantive arguments it wishes with respect to the
requirements of its Liquidation Laws or the lack of any preemption of
such GOB Laws and/or Liquidation Laws by the Bankruptcy Code.
Nothing in this Order shall constitute a ruling with respect to any issues to
be raised in any Dispute Resolution Motion.
(e) If, at any time, a dispute arises between the Debtors and/or the Agent and
a Governmental Unit as to whether a particular law is a GOB Law and/or
Liquidation Law, and subject to any provisions contained in this Order
related to

GOB Laws and/or Liquidation Laws, then any party to that

dispute may utilize the provisions of Subparagraphs (b) through (d)
hereunder by serving a notice to the other party and proceeding thereunder
in accordance with those Paragraphs. Any determination with respect to
whether a particular law is a GOB Law and/or Liquidation Law shall be
made de novo.
29.

Notwithstanding anything herein to the contrary, and in view of the

importance of the use of sign-walkers, banners, and other advertising to the Sale, to the extent that
disputes arise during the course of the Sale regarding laws regulating the use of sign-walkers and
banner advertising and the Debtors and the Agent are unable to resolve the matter consensually
with the Governmental Unit, any party may request an immediate telephonic hearing with this
Court pursuant to these provisions. Such hearing will, to the extent practicable, be scheduled
initially within two (2) business days of such request. This scheduling shall not be deemed to
preclude additional hearings for the presentation of evidence or arguments as necessary.
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Other Provisions
30.

The Agreement and related documents may be modified, amended, or

supplemented by the parties thereto in accordance with the terms thereof without further order of
this Court.
31.

No later than five (5) days prior to the Final Hearing, the Agent shall file a

declaration disclosing connections to the Debtors, their creditors, and other parties in interest in
these Cases.
32.

The Agent shall not be liable for any claims against the Debtors, and the

Debtors shall not be liable for any claims against the Agent, in each case, other than as expressly
provided for in the Agreement.
33.

Except with respect to any governmental unit (as to which the provisions of

Paragraphs 28 and 29 of this Interim Order shall apply), this Court shall retain exclusive
jurisdiction with regard to all issues or disputes arising from or related to the implementation,
interpretation or enforcement of this Interim Order or the Agreement, including, but not limited to,
any claim or issue relating to any efforts by any party or person to prohibit, restrict or in any way
limit the Store Closing Sales in accordance with the Sale Guidelines, or other disputes related to
the Store Closing Sales. No parties shall take any action against the Debtors or the Agent until this
Court has resolved such dispute. The Court shall hear the request of such parties or persons with
respect to any such disputes as may be appropriate under the circumstances.
34.

Upon entry of a Final Order, Agent shall not be subject to any claim or

cause of action in the nature of a setoff, counterclaim, or defense, including but not limited to,
those arising under sections 547, 548, 549 and/or 550 of the Bankruptcy Code.
35.

In accordance with Section 5(J) of the Agreement, during the Sale Term,

the Merchant’s (as defined in the Agreement) trademarks, trade names, logos, customer lists,
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websites, URL, social media, mailing lists and email lists shall be available in connection with
the conduct of the Sale in accordance with the terms of the Agreement.”
36.

During the Sale Term, Agent shall be granted a limited royalty free license

and right to use until July 15, 2016 the trademarks, trade names, logos, customer lists, websites,
URL, social media, mailing lists and email lists relating to and used in connection with the
operation of the Closing Stores, solely for the purpose of advertising the Sale in accordance with
the terms of the Agreement.
37.

Debtors are authorized to issue postpetition checks, or to affect

postpetition fund transfer requests, in replacement of any checks or fund transfer requests in
respect of payments made in accordance with this Interim Order that are dishonored or rejected.
Additionally, each of the Debtors’ banks and financial intuitions is authorized to honor checks
presented for payment and all fund transfer requests made by the Debtors, to the extent that
sufficient funds are on deposit in the applicable accounts, in accordance with this Interim Order
and any other order of this Court.
38.

Within thirty (30) days of the conclusion of the Store Closing Sales

process, the Debtors shall file a summary report of such process that will include (i) the stores
closed, (ii) gross revenue from Merchandise sold, and (iii) gross revenue from FF&E sold and
also provide U.S. Trustee, the Official Committee of Unsecured Creditors (the “Committee”), the
agent for the Debtors’ postpetition lender (the “DIP Lender”), with (y) the calculation of and
compensation paid to the Agent and (z) expenses reimbursed to the Agent; provided, further,
that, only the U.S. Trustee, the Committee, and the DIP Lender, may, within twenty (20) days
after such report is filed and information is provided, object to the compensation paid or
expenses reimbursed to the Agent only as to and on the following grounds:
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calculation of the compensation paid to the Agent pursuant to the compensation structure
contemplated by the Agreement was not performed correctly; (ii) the calculation and
reasonableness of any compensation paid to the Agent pursuant to a compensation structure
other than as reflected in the Agreement; and (iii) the reasonableness of any expenses reimbursed
by the Debtors to the Agent that were in excess of the expense budget(s) filed with the Court.
39.

Nothing in this Interim Order is intended to affect any rights of any

governmental unit to enforce any law affecting the Debtor’s conduct of the sale prior to the
Petition Date.
40.

On a confidential basis and for professionals’ “eyes only,” and upon the

written (including email) request of the U.S. Trustee, the Committee, and the DIP Lender, the
Debtors shall provide such requesting party (if any) with copies of periodic reports concerning
the Sale that are prepared by the Debtor, its professionals, or the Agent; provided, however, that
the foregoing shall not require the Debtors, their professionals, or the Agent to prepare or
undertake to prepare any additional or new reporting not otherwise being prepared by the
Debtors, their professionals, or the Agent in connection with the Sale.

Dated:____________________, 2016
Wilmington, Delaware

__________________________________
United States Bankruptcy Judge
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
Chapter 11
In re
Case No.: 16- ( _______ )
DRAW ANOTHER CIRCLE, LLC, et al.,

1

(Joint Administration Requested)
Debtors.

SALE GUIDELINES
A.
The Sale shall be conducted so that the Stores in which sales are to occur will remain
open no longer than during the normal hours of operation provided for in the respective leases
for the Stores.
B.
The Sale shall be conducted in accordance with applicable state and local “Blue Laws”,
where applicable, so that no Sale shall be conducted on Sunday unless the Merchant had been
operating such Store on a Sunday.
C.
On “shopping center” property, the Agent shall not distribute handbills, leaflets or other
written materials to customers outside of any Stores’ premises, unless permitted by the lease or,
if distribution is customary in the “shopping center” in which such Store is located; provided that
Agent may solicit customers in the Stores themselves. On “shopping center” property, the Agent
shall not use any flashing lights or amplified sound to advertise the Sale or solicit customers,
except as permitted under the applicable lease or agreed to by the landlord.
D.
At the conclusion of the Sale, the Agent shall vacate the Stores in broom clean condition,
and shall leave the Locations in the same condition as on Sale Commencement Date, ordinary
wear and tear excepted, in accordance with Section 6 of the Agreement, provided, however, that
the Merchant and the Agent hereby do not undertake any greater obligation than as set forth in an
applicable lease with respect to a Store. The Agent and Merchant may abandon any FF&E not
sold in the Sale at the Stores at the conclusion of the Sale. Any abandoned FF&E left in a Store
after a lease is rejected shall be deemed abandoned to the landlord having a right to dispose of
the same as the landlord chooses without any liability whatsoever on the part of the landlord to
any party and without waiver of any damage claims against the Merchant. For the avoidance of
doubt, as of the Sale Termination Date, the Agent may abandon, in place and without further
responsibility, any FF&E located at a Store.

1

The Debtors and the last four digits of their respective federal taxpayer identification numbers are as follows: Draw
Another Circle, LLC (2102); Hastings Entertainment, Inc. (6375); MovieStop, LLC (9645); SP Images, Inc. (7773);
and Hastings Internet, Inc. (0809). The Debtors’ executive headquarters are located at 3601 Plains Boulevard,
Amarillo, TX 79102.
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E.
The Merchant and the Agent may advertise the Sale as a “going out of business,” “store
closing” “sale on everything”, “everything must go”, or similar themed sale.
F.
Agent shall be permitted to utilize display, hanging signs, and interior banners in
connection with the Sale; provided, however, that such display, hanging signs, and interior
banners shall be professionally produced and hung in a professional manner. The Merchant and
the Agent shall not use neon or day-glo on its display, hanging signs, or interior banners.
Furthermore, with respect to enclosed mall locations, no exterior signs or signs in common areas
of a mall shall be used unless otherwise expressly permitted in these Sale Guidelines. In
addition, the Merchant and the Agent shall be permitted to utilize exterior banners at (i) nonenclosed mall Stores and (ii) enclosed mall Stores to the extent the entrance to the applicable
Store does not require entry into the enclosed mall common area; provided, however, that such
banners shall be located or hung so as to make clear that the Sale is being conducted only at the
affected Store, shall not be wider than the storefront of the Store, and shall not be larger than 4
feet x 40 feet. In addition, the Merchant and the Agent shall be permitted to utilize sign walkers
in a safe and professional manner and in accordance with the terms of the Approval Order.
Nothing contained in these Sale Guidelines shall be construed to create or impose upon the
Agent any additional restrictions not contained in the applicable lease agreement.
G.
Conspicuous signs shall be posted in the cash register areas of each of the affected Stores
to effect that “all sales are final.”
H.
Except with respect to the hanging of exterior banners, the Agent shall not make any
alterations to the storefront or exterior walls of any Stores.
I.
The Agent shall not make any alterations to interior or exterior Store lighting. No
property of the landlord of a Store shall be removed or sold during the Sale. The hanging of
exterior banners or in-Store signage and banners shall not constitute an alteration to a Store.
J.
The Agent shall keep Store premises and surrounding areas clear and orderly consistent
with present practices.
K.
Subject to the provisions of the Agreement the Agent shall have the right to sell all
furniture, fixtures, and equipment located at the Stores and Distribution Center(s) (the “FF&E”).
The Agent may advertise the sale of the FF&E in a manner consistent with these guidelines at
the Stores and Distribution Center(s). The purchasers of any FF&E sold during the sale shall be
permitted to remove the FF&E either through the back shipping areas at any time, or through
other areas after Store business hours. For the avoidance of doubt, as of the Sale Termination
Date, the Agent may abandon, in place and without further responsibility, any FF&E.
L.

At the conclusion of the Sale at each Store, pending assumption or rejection of applicable

leases, the landlords of the Stores shall have reasonable access to the Stores’ premises as set
forth in the applicable leases. The Merchant, the Agent and their agents and representatives shall
continue to have exclusive and unfettered access to the Stores.
2
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N.
Post-petition rents shall be paid by the Merchant as required by the Bankruptcy Code
until the rejection or assumption and assignment of each lease. Agent shall have no
responsibility therefor.
N.
The rights of landlords against Merchant for any damages to a Store shall be reserved in
accordance with the provisions of the applicable lease.
O.
If and to the extent that the landlord of any Store affected hereby contends that the Agent
or Merchant is in breach of or default under these Sale Guidelines, such landlord shall email or
deliver written notice by overnight delivery on the Merchant’s counsel and the Agent’s counsel
as follows:
If to the Merchant:
Cooley LLP
1114 Avenue of the Americas
New York, NY 10036
Attention: Cathy Hershcopf and Michael A. Klein

If to the Agent:
Curtis, Mallet-Prevost, Colt & Mosle LLP
101 Park Avenue
New York, NY 10178
Attention: Steven J. Reisman and Cindi M. Giglio

3
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EXHIBIT B
Proposed Final Order
[To be filed prior to the Final Hearing]
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Closing Stores
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