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IN THE UNITED STATES BANKRUPTCY COURT  
FOR THE DISTRICT OF DELAWARE 

In re: 
 
DRAW ANOTHER CIRCLE, LLC, et al.,1  
 
   Debtors. 
______________________________________ 
 

) 
) 
) 
) 
) 
) 

Chapter 11 

Case No. 16-11452 (JTD) 

(Jointly Administered) 

Related to D.I. 1856, 1858 

REPLY TO CERTIFICATION OF COUNSEL REGARDING LIQUIDATING TRUST’S 
AND THE LIQUIDATING TRUSTEE’S MOTION FOR ENTRY OF AN ORDER (I) 

ENTERING A FINAL DECREE CLOSING THE OPEN DEBTOR CASE, (II) 
AUTHORIZING THE DESTRUCTION AND ABANDONMENT OF BOOKS AND 

RECORDS; (III) TERMINATING THE REMAINING RESPONSIBILITIES OF OMNI 
AGENT SOLUTIONS AS CLAIMS AGENT; (IV) AUTHORIZING THE 

CANCELLATION OF CERTAIN OUTSTANDING UNCLAIMED DISTRIBUTIONS; 
AND (V) GRANTING SUCH OTHER RELATED RELIEF 

 
Goldstein & McClintock LLLP (“G&M”) hereby submits this reply (this “Reply”) to the 

Certification of Counsel (the “COC”) [Docket No. 1856] filed by counsel to the Liquidating Trust 

(the “Liquidating Trust”) and the Liquidating Trustee (the “Liquidating Trustee,” and collectively 

with the Liquidating Trust, the “Movants”) regarding their Motion for Entry of an Order 

(I) Entering a Final Decree Closing the Open Debtor Case, (II) Authorizing the Destruction and 

Abandonment of Books and Records; (III) Terminating the Remaining Responsibilities of Omni 

Agent Solutions as Claims Agent; (IV) Authorizing the Cancellation of Certain Outstanding 

Unclaimed Distributions; and (V) Granting Such Other Related Relief [Docket No. 1841] (the 

“Motion”),2 and states as follows:  

 
1  The subject debtors and the last four digits of their respective federal taxpayer identification numbers are 
as follows: Draw Another Circle, LLC (2102); Hastings Entertainment, Inc. (6375); MovieStop, LLC 
(9645); SP Images, Inc. (7773); and Hastings Internet, Inc. (0809). Under the confirmed plan, all of the 
subject debtors’ bankruptcy cases aside from Draw Another Circle, LLC have been closed. Docket No. 
1076, Article VIII, Section A.  
2  All citations to filings in the main bankruptcy cases are referred herein as “Docket No. __.”  All citations 
to filings in the adversary proceeding captioned Goldstein & McClintock v. Hastings Creditors Liquidating 
Trust, et al., Adv. Case No. 21-51184 (JTD) (the “G&M Adversary”) are referred herein as “G&M Adv. 
Docket No. __.”  All citations to filings in the adversary proceeding captioned Smith v. Weinshanker, et al., 
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1. On the same day as the hearing on the Motion, G&M circulated its proposed 

revisions to the draft order in question to counsel for the Movants. 

2. The following morning, counsel for the Movants e-mailed G&M with an 

unreasonably short, arbitrary deadline to “take it or leave it”, stating, in relevant part: “We reject 

your draft.  We are prepared to accept and file the attached revised draft (redline against your draft 

also attached).  Please advise by noon today whether this is acceptable to you.” 

3. Despite G&M’s request to try to resolve the differences between the versions of the 

draft order consensually, counsel for the Movants refused, stating: “If you can’t agree to that, there 

is really nothing more to discuss.” 

4. Accordingly, counsel for the Movants refused to even identify which provisions of 

the proposed order they considered problematic (or why), much less engage in good faith 

discussions to negotiate an agreeable order. 

5. Instead, counsel for the Movants responded: “You do what you need to do, we will 

do what we need to do.”  A true and correct copy of the e-mail chain referenced herein as attached 

hereto as Exhibit A.  

6. Counsel for the Movants then arbitrarily filed their COC without consent of G&M. 

7. Although G&M was (and remains) willing to negotiate the language of the draft 

order, it has not been given the opportunity to do so. Based on the COC filed by the Movants, 

G&M suspects the dispute may relate to the Movants’ statement in their COC that: “G&M’s 

proposed order includes statements concerning third parties – Tucker Ellis LLP – that the Trust 

 
Adv. Case No. 17-51041 (JTD) (the “Weinshanker Adversary”) are referred herein as “Weinshanker Adv. 
Docket No. __.” 
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cannot possibly make representations about, nor did the Trust ever make such representations.”  

See COC, ¶ 9. 

8. The G&M Adversary involves competing rights to the contingency fee asserted 

against proceeds of the Weinshanker Adversary by G&M and Tucker Ellis LLP (“TE”), after 

certain attorneys involved in the Weinshanker Adversary moved from G&M to T&E. In TE’s 

answer, affirmative defenses, and counterclaim filed in the G&M Adversary [G&M Adversary 

Docket No. 6], TE alleges that it “engaged in significant discovery review, analyzing over 80,000 

documents ….”  [G&M Adversary Docket No. 6, at 10.]  G&M’s position is, among other things, 

that at the time of the departure of the attorneys in question, G&M had already procured a 

settlement offer from the defendants in the Weinshanker Adversary for 75% of the ultimate 

settlement amount, had the bulk of the hours invested in the case, and the former G&M attorneys 

who joined TE opportunistically “ran the meter” to skew their claim to the contingency fee in their 

favor. Accordingly, matters such as the “80,000 documents” TE claims to have reviewed (after 

having already procured a $1.5 million settlement offer from the defendants) are significantly 

relevant of the G&M Adversary. 

9. On a telephone conference with three Lowenstein Sandler LLP (“Lowenstein”) 

attorneys and two G&M attorneys, Lowenstein informed G&M that TE was in possession of any 

such “80,000 documents” referenced above, and that such documents were not in the documents 

in storage in the documents located in Amarillo, Texas that the Movants were seeking permission 

to destroy. 

10. In addition, in the Movants’ reply brief [Docket No. 1850] to G&M’s limited 

objection to the Motion, the Movants stated: “all information relevant to the Fee Dispute is already 

in the possession of the parties to that case” and that: 
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The Trust’s motion only pertains to the following files, which the Trust currently maintains 
at significant cost: 4,361 boxes of documents in storage at Document Shredding & Storage 
–Amarillo, located at 2727 SW 45th Ave, Amarillo, Texas (the “Documents To Be 
Destroyed”). The Trust maintains these files at a monthly cost of: $1,962.45. Through its 
consultants, the Trust has learned that these files primarily constitute employee files 
maintained by the Debtors’ human resources department and various financial records all 
of which were created prior to the Debtors’ bankruptcy filings. The Trust has no reason to 
believe these boxes contain documents or information potentially relevant to the Fee 
Dispute. The Trust’s Motion therefore does not concern documents relevant to the Fee 
Dispute …. 

 
[Docket No. 1850, ¶¶ 2, 3 (emphasis added).] 
 

11. The Movants’ counsel makes similar representations at the hearing on the Motion:  

Further, the remaining parties to the contingency fee dispute, which include the Goldstein 
& McClintock firm and the Tucker & Ellis firm, have in their possession, as far as we can 
tell, all relevant documents, and they obviously have their own obligations to preserve such 
documents…. These documents, like the physical documents, were from before March 
2017, and they are unrelated to the contingency fee dispute. 

 
[See Docket No. 1858, Ex. A, at 9, 10.] 
 

12. It thus appears that the dispute in question regarding the proposed order relates to 

G&M’s proposed provision stating that: 

[C]ounsel for the Movants having informed G&M via telephone conference (the 
“Teleconference,” and collectively with the Reply and the Reply Exhibit, the 
“Representations”) on December 7, 2021 that the Document to Be Destroyed (as defined 
infra) do not include any documents which Tucker Ellis LLP (“TE”) is not in possession 
of regarding the D&O Action (collectively with the G&M Adversary Proceeding, the 
“G&M Adversaries”) or the G&M Adversary Proceeding (including the “over 80,000 
documents” referred to by TE in TE’s answer, affirmative defenses, and counterclaim filed 
in the G&M Adversary [G&M Adversary Docket No. 6]) 

 
13. As noted by this Court on the record at the hearing on the Motion, the Movants 

filed a Notice of Intent to Call Witness for Hearing [Docket No. 1853] approximately an hour and 

a half prior to the hearing on the Motion, with no prior notice to G&M. G&M had no reasonable 

notice that the hearing on the Motion would be an evidentiary hearing, or that the Movants’ counsel 
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would change their position from Lowenstein’s prior representations reflected in both the 

teleconference with G&M and the reply brief the Movants filed with the Court. 

14. The Movants’ counsel’s representations formed the basis for G&M’s position at the 

hearing, and offer to resolve the matter consensually. To the extent the Movants’ counsel seeks to 

backpedal from these representations, an evidentiary hearing may be required regarding whether 

TE is in possession of the files in question, or whether they are included in the files the Movants 

propose to destroy. 

Accordingly, because the parties are at impasse (since counsel for the Movants refuse to 

discuss the terms of a consensual order with G&M), G&M respectfully requests that this Court 

reconvene this matter for hearing at the Court’s convenience. 

Dated: December 17, 2021 
Wilmington, Delaware 

Respectfully submitted, 
 

GOLDSTEIN & MCCLINTOCK LLLP  
 

/s/ Maria Aprile Sawczuk 
Maria Aprile Sawczuk, Esq. (No. 3320) 
501 Silverside Road, Suite 65 
Wilmington, DE 19809 
Telephone: (302) 444-6710 
marias@goldmclaw.com 

-- and--   

Harley J. Goldstein, Esq. (admitted pro hac vice) 
Craig Bolton, Esq. (admitted pro hac vice) 
111 W. Washington Street, Suite 1221 
Chicago, IL 60602 
Telephone: (312) 219-6731 
Facsimile: (312) 277-2301 
harleyg@goldmclaw.com 
craigb@goldmclaw.com 
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Subject: RE: Has(ngs
Date: Wednesday, December 15, 2021 at 9:19:28 AM Central Standard Time
From: Kaplan, Michael A.
To: Harley Goldstein, Thomas, Pat
CC: Maria Sawczuk, Craig Bolton, Chafetz, Eric, Michael Busenkell, Maria Whalen

Harley:
 
You do what you need to do, we will do what we need to do.
 
 

Michael A. Kaplan
Partner
Lowenstein Sandler LLP

T: 973.597.2302 
M: 215.740.5090 
F: 973.597.2303 

     

 
From: Harley Goldstein <harleyg@restructuringshop.com> 
Sent: Wednesday, December 15, 2021 10:18 AM
To: Thomas, Pat <cpthomas@lowenstein.com>
Cc: M Arias <marias@restructuringshop.com>; Craig Bolton <craigb@goldmclaw.com>; Chafetz, Eric
<EChafetz@lowenstein.com>; Michael Busenkell <mbusenkell@gsbblaw.com>; Maria Whalen
<mwhalen@gsbblaw.com>; Kaplan, Michael A. <MKaplan@lowenstein.com>
Subject: Re: Has(ngs
 
Then under DE procedures, we submit compe(ng orders or we call the judge and ask for a hearing, aVer we’ve
had an opportunity to review your proposed version of the order (which we have not).
 
We sent our version of the proposed order to you yesterday. Craig, Maria, and I all have obliga(ons this
morning, so I’m not sure where you arbitrarily dictate a two hour response (me (ironic aVer the judge
ques(oned you for filing a no(ce you were calling a witness the morning of the hearing, in addi(on to filing
your reply brief a day aVer the deadline).  We can’t drop everything and look at the compe(ng order this
minute, no is there any emergency whatsoever.  We will respond in due course.  Plus, it appears you ordered a
transcript (as you cited the hearing yesterday in your e-mail below).
 
As with the phone call with three Lowenstein a`orneys on the phone with Craig/me wherein you told us we
didn’t have a dispute (and the en(re purpose of the call was to threaten us if we served discovery requests on
your law firm), this is simply bullying.  I’m turning back to my others ma`ers now, and we will address this in a
reasonable (me, or we can call the judge and set it back for further hearing.
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From: "Thomas, Pat" <cpthomas@lowenstein.com>
Date: Wednesday, December 15, 2021 at 8:47 AM
To: Harley Goldstein <harleyg@restructuringshop.com>
Cc: Maria Sawczuk <marias@restructuringshop.com>, Craig Bolton <craigb@goldmclaw.com>, Eric
Chafetz <EChafetz@lowenstein.com>, Michael Busenkell <mbusenkell@gsbblaw.com>, Maria Whalen
<mwhalen@gsbblaw.com>, "Kaplan, Michael A." <MKaplan@lowenstein.com>
Subject: RE: Has(ngs
 
The deadline does not imply any emergency as this should be completely uncontroversial.  We had an
agreement from Craig on the record yesterday as to the limited changes necessary to the order – what you sent
yesterday is nothing close to that.  Our order merely reflects what was discussed on the record yesterday.  If you
can’t agree to that, there is really nothing more to discuss. 
 

Patrick Thomas
Associate
Lowenstein Sandler LLP

T: 862.926.2750 
F: 973.597.2400 

   

 
From: Harley Goldstein <harleyg@restructuringshop.com> 
Sent: Wednesday, December 15, 2021 9:40 AM
To: Thomas, Pat <cpthomas@lowenstein.com>
Cc: M Arias <marias@restructuringshop.com>; Craig Bolton <craigb@goldmclaw.com>; Chafetz, Eric
<EChafetz@lowenstein.com>; Michael Busenkell <mbusenkell@gsbblaw.com>; Maria Whalen
<mwhalen@gsbblaw.com>; Kaplan, Michael A. <MKaplan@lowenstein.com>
Subject: Re: Has(ngs
 
What is your emergency jus(fying the Noon deadline your are imposing, as opposed to standard DE procedure
for working out issues with compe(ng orders & if unable to reach solu(ons, submijng compe(ng orders
under cer(ficate of counsel?  I have compe(ng obliga(ons this morning.
 
 

On Dec 15, 2021, at 8:10 AM, Thomas, Pat <cpthomas@lowenstein.com> wrote:

 
Your draV order is inconsistent with the discussion on the record yesterday and misrepresents
what the Trust has said concerning the documents to be destroyed.  We reject your draV.  We are
prepared to accept and file the a`ached revised draV (redline against your draV also a`ached). 
Please advise by noon today whether this is acceptable to you. 
 
Best regards,
 
Pat Thomas
 

Patrick Thomas
Associate
Lowenstein Sandler LLP
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T: 862.926.2750 
F: 973.597.2400 

   

 
From: M Arias <marias@restructuringshop.com> 
Sent: Tuesday, December 14, 2021 3:33 PM
To: Craig Bolton <craigb@goldmclaw.com>; Chafetz, Eric <EChafetz@lowenstein.com>; Harley
Goldstein <harleyg@restructuringshop.com>
Cc: Thomas, Pat <cpthomas@lowenstein.com>; Michael Busenkell <mbusenkell@gsbblaw.com>;
Maria Whalen <mwhalen@gsbblaw.com>
Subject: RE: Has(ngs
 
A`ached is the revised order. We are good with them submijng this version of the order to the
Court under COC. Let me know if you have any ques(ons. Thanks!
 
 
From: Craig Bolton <craigb@goldmclaw.com> 
Sent: Tuesday, December 14, 2021 3:19 PM
To: Chafetz, Eric <EChafetz@lowenstein.com>; Harley Goldstein
<harleyg@restructuringshop.com>; Maria Sawczuk <marias@restructuringshop.com>
Cc: Thomas, Pat <cpthomas@lowenstein.com>; Michael Busenkell <mbusenkell@gsbblaw.com>;
Maria Whalen <mwhalen@gsbblaw.com>
Subject: RE: Has(ngs
 
Hi Eric - It’s in progress. Aiming to send over by COB today, but will depend on Harley and Maria’s
schedules. We’re all juggling a bit this aVernoon.
 
Cnopq Brstru
Grsvwtxpu y MzCsputrz{ LLLP
Direct: (646) 893-0459
 
From: Chafetz, Eric <EChafetz@lowenstein.com> 
Sent: Tuesday, December 14, 2021 2:59 PM
To: Craig Bolton <craigb@goldmclaw.com>
Cc: Thomas, Pat <cpthomas@lowenstein.com>; Michael Busenkell <mbusenkell@gsbblaw.com>;
Maria Whalen <mwhalen@gsbblaw.com>
Subject: Has(ngs
 
Craig:
 
Any ETA on the revised order? Thanks.
 
 

Eric Chafetz
Partner
Lowenstein Sandler LLP
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T: 646.414.6886 
M: 646.345.1466 
F: 973.422.6469 
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may also be privileged. Any use, distribution, copying or disclosure by any other person is strictly
prohibited. In such case, you should delete this message and kindly notify the sender via reply e-
mail. Please advise immediately if you or your employer does not consent to Internet e-mail for
messages of this kind.
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