
IN THE UNITED STATES BANKRUPCTY COURT  
FOR THE DISTRICT OF DELAWARE 

 
In re: 

DRAW ANOTHER CIRCLE, LLC, et al., 
 
Debtors, 

v. 

_____________________________________ 

CURTIS R. SMITH, LIQUIDATING  
TRUSTEE 

Plaintiff, 

v. 

JOEL WEINSHANKER AND ALAN VAN 
ONGEVALLE, 

Defendants. 

_____________________________________ 
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Chapter 11 
 
Case No. 16-11452 (JTD) 
(Jointly Administered) 
 
 
               
 
 
 
Adv. No. 17-51041 (JTD) 

 

  

LIQUIDATING TRUSTEE’S MOTION FOR ENTRY OF ORDER (A)  

APPROVING SETTLEMENT AGREEMENT, AND (B) FOR THE  

RELATED DISTRIBUTION OF PROCEEDS 

 

Curtis R. Smith, not individually, but solely in his capacity as liquidating trustee (the 

“Trustee”) of the Hastings Creditors Liquidating Trust (the “Trust”), by and through his 

undersigned counsel, hereby moves the Court (the “Motion”) for entry of an order pursuant to 

Rule 9019(a) of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) approving 

a settlement by and between the Trust and Trustee, on the one hand, and certain current and 

former named defendants in the Adversary Proceeding (as defined below) Joel Weinshanker, 

Alan Van Ongevalle, Cathy Hershcopf, Frank Marrs, and Jeffrey Shrader (collectively, the 

“Defendants”), on the other hand (the Defendants and the Trustee may be referenced herein 

collectively as the “Parties” and/or each as a “Party”) that will fully and finally resolve the 
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estates’, Trust’s, and Trustee’s claims against the Defendants in the above-referenced adversary 

proceeding, and for permission to limit notice of the Motion to certain key parties.   

In addition, and just as importantly, the Trust and Trustee request that the Court enter an 

order, pursuant to section 105(a) of the Bankruptcy Code, authorizing: (a) the immediate 

disbursement of the Net Proceeds (defined herein) of the total $2,000,000 settlement, or 

$1,392,223.89, to the Trust/Trustee so that they may make final distributions and close the 

remaining open Chapter 11 Case well before year end and before incurring additional 

unnecessary administrative costs, (b) to escrow (or deposit in the Court’s Registry) $2,468.23 to 

Goldstein & McClintock LLLP (“Goldstein”) and $8,640.50 to Tucker Ellis LLP (“Tucker”), 

respectively, representing a reimbursement of expenses by those firms (collectively, the 

“Expenses”); and (c) to escrow (or deposit in the Court’s registry) $596,667.38, which represents 

the fully earned contingency fee, the entitlement to which is currently disputed by Tucker the 

Trust’s current special litigation counsel, and Goldstein, the Trust’s former special litigation 

counsel.  In support of the Motion, the Trust and Trustee respectfully state as follows:   

Jurisdiction and Venue 

1. The Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1334. This is 

a core proceeding pursuant to 28 U.S.C. § 157.  

2. Venue is proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409.   This 

matter is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2).  The statutory predicates 

for the relief requested herein are Bankruptcy Rule 9019(a) and section 105(a) of the Bankruptcy 

Code. 
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Background   

3. On June 13, 2016 (the “Petition Date”), Draw Another Circle, LLC and its 

affiliated debtors and debtors-in-possession (the “Debtors”)1 commenced their chapter 11 cases 

(the “Chapter 11 Cases”) by filing voluntary petitions for relief in the United States Bankruptcy 

Court for the District of Delaware (the “Court”) under chapter 11 of title 11 of the United States 

Code (the “Bankruptcy Code”). 

4. On February 14, 2017, the Court entered that certain Findings of Fact, 

Conclusions of Law, and Order Approving and Confirming Debtors’ and the Creditors’ 

Committee’s First Amended Joint Combined Disclosure Statement and Plan of Liquidation 

Under Chapter 11 of the Bankruptcy Code (the “Confirmation Order”), pursuant to which the 

Plan was confirmed. The Plan became effective on February 20, 2017 (the “Effective Date”).   

5.  Curtis R. Smith was duly appointed as Trustee of the Trust pursuant to the Plan, 

the Confirmation Order and the Hastings Creditors’ Liquidating Trust Agreement, which was 

dated as of the Effective Date (the “Trust Agreement”).  

6. On August 31, 2017, the Trustee filed a complaint (D.I. 1) (the “Complaint”) 

commencing an action against the Defendants styled Curtis R. Smith, Liquidating Trustee v. Joel 

Weinshanker, Alan Van Ongevalle, Cathy Hershcopf, Frank Marrs, and Jeffrey Shrader, 

Adversary Case No. 17-51041 (JTD) (the “Adversary Proceeding”), asserting, among others, 

claims for breaches of fiduciary duty, aiding and abetting breach of fiduciary duties, alter 

ego/piercing the corporate veil, and recovering attorneys’ fees and costs.  

 
1   The Debtors and the last four digits of their respective federal taxpayer identification numbers 

are as follows: Draw Another Circle, LLC (2102); Hastings Entertainment, Inc. (6375); MovieStop, LLC 
(9645); SP Images, Inc. (7773); and Hastings Internet, Inc. (0809). Under the confirmed First Amended 
Joint Combined Disclosure Statement and Plan of Liquidation (the “Plan”), all of the Debtors’ bankruptcy 
cases aside from that of Draw Another Circle, LLC have been closed in the Bankruptcy Court. 
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7. On October 27, 2017, Defendant Joel Weinshanker (“Weinshanker”) filed a 

motion to dismiss the Complaint and an opening brief in support of same (D.I. 5, 6)2, and on 

November 3, 2017 filed a corrected opening brief in support of his motion to dismiss (D.I. 7). 

8. In April 2018, the Trustee and the Defendants participated in a mediation of the 

Adversary Proceeding, which was unsuccessful. 

9. On May 17, 2018, the Court entered the Order Approving Stipulation Between 

Plaintiff and Defendants Regarding: (1) Amendment of Adversary Complaint; and (2) Associated 

Deadlines (D.I. 23).  

10.  On June 7, 2018, the Trustee filed an amended complaint (D.I. 24) (the 

“Amended Complaint”).  

11.  On July 20, 2018, the Defendants filed motions to dismiss (collectively, the 

“Motions to Dismiss”) the Amended Complaint and opening briefs in support of same (D.I. 29, 

30, 31, 32).  

12. On June 13, 2019, the Court entered an Order granting in part and denying in part 

the Motions to Dismiss (D.I. 44) (the “June 13 Order”).3 

13. On June 27, 2019, Weinshanker filed Defendant Joel Weinshanker’s Answer to 

Plaintiff’s Amended Complaint (D.I. 47).  Additionally, Defendant Alan Van Ongevalle (“Van 

Ongevalle”) filed Defendant Alan Van Ongevalle’s Motion to Reconsider in Part the June 13, 

2019 Opinion [D.I. 43 & 44] Denying His Motion to Dismiss the Trustee’s Duty of Care Claim 

(D.I. 48) (the “Motion for Reconsideration”). 

 
2 “D.I.” references are to the docket in the Adversary Proceeding. 
3    Pursuant to the June 13 Order, all counts asserted in the Amended Complaint against Defendants 

other than Defendant Joel Wenshanker and Defendant Alan Van Ongevalle were dismissed with prejudice. 
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14. On July 9, 2019, Weinshanker filed Defendant Joel Weinshanker’s Amended 

Answer to Plaintiff’s Amended Complaint (D.I. 49). 

15. On September 30, 2019, the Court entered a Memorandum Order denying the 

Motion for Reconsideration (D.I. 55).   

16. On November 8, 2019, Van Ongevalle filed Defendant Alan Van Ongevalle’s 

Answer to Plaintiff’s Amended Complaint (D.I. 56).  

17. Since Van Ongevalle and Weinshanker answered the Amended Complaint, the 

parties have engaged in extensive fact discovery, including the exchange of written discovery 

requests, responses and objections, and the production of tens of thousands of pages of responsive 

documents. 

18. Simultaneously, the Parties, as well as the Defendants’ insurance carrier, have 

engaged in protracted negotiations, which recently culminated in a settlement to resolve the 

Adversary Proceeding in its entirety.   

19. The Parties have agreed to certain terms of settlement that are memorialized in 

that certain settlement agreement (the “Settlement Agreement”), a copy of which is attached 

hereto and incorporated herein as Exhibit “A”.   

20. The material terms of the parties’ settlement are embodied in the Settlement 

Agreement as follows: 

• The Defendants shall cause to be paid to the Trustee the amount of  $2,000,000.00 

in full and complete settlement of the Adversary Proceeding (the “Settlement 

Amount”);  

• The Settlement Amount will be paid by U.S. Specialty Insurance Company 

(“USSIC”), the insurer under that certain insurance policy, by and between Draw 
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Another Circle, LLC and USSIC, policy number 14-MGU-15-A36125 (the 

“Policy”);   

• The Defendants shall cause the Settlement Amount to be paid to the Trustee 

within twenty (20) calendar days after the later of (a) an order of the Court 

approving this Settlement Agreement has become final and non-appealable; and 

(b) Defendants’ receipt from the Trustee of payment information, including a W-

9 and electronic transfer authorization, in a form acceptable to Defendants;  

• Upon Court approval and payment of the Settlement Amount, the Adversary shall 

be dismissed with prejudice; and 

• The Parties shall exchange broad mutual releases of claims and causes of action 

related to the Debtors, their Chapter 11 Cases, and the Policy. 

Relief Requested and Basis for Relief 

21. By this Motion, the Parties respectfully request the entry of an order:  (a) 

approving the Settlement Agreement; (b) approving the disbursement and escrowing of the 

settlement proceeds as more fully described below; and (c) entering the proposed order attached 

hereto as Exhibit “B”. 

22. Bankruptcy Rule 9019 states that “[o]n motion by the trustee and after notice 

and a hearing, the court may approve a compromise or settlement. Notice shall be given to 

creditors, the United States trustee, the debtor … and to any other entity as the court may direct.”  

Fed. R. Bankr. P. 9019(a); see also Myers v. Martin (In re Martin), 91 F.3d 389, 394 & n.2 (3d 

Cir. 1996). As the Third Circuit has emphasized – “to minimize litigation and expedite the 

administration of the bankruptcy estate, [c]ompromises are favored in bankruptcy.” Id. at 393 

(quoting 9 Collier on Bankruptcy 9019[1] (15th ed. 1993); see In re Nutraquest, Inc., 434 F.3d 

639, 646 (3d Cir. 2006) (“[i]t is axiomatic that settlement will almost always reduce the 
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complexity and inconvenience of litigation”); In re Key3Media Grp., Inc., 2006 WL 2842462, at 

*3 (D. Del. Oct. 2, 2006). 

23. The decision whether to approve a settlement or compromise under Bankruptcy 

Rule 9019 lies within the sound discretion of the bankruptcy court.  In making this decision, the 

court must make a determination that the compromise is fair and equitable and does not fall below 

the lowest point in the range of reasonableness. See Protective Comm. for Indep. Stockholders of 

TMT Trailer Ferry, Inc. v. Anderson, 390 U.S. 414, 424-25 (1968); In re Integrated Health 

Services, Inc., 2001 WL 1820426 at *2 (Bankr. D. Del., Jan. 3, 2001) (in considering a settlement, 

the court is not to determine that the settlement is the best that can be achieved, but only that it 

does not fall below the lowest point in the range of reasonableness); see also In re Marvel Entm’t 

Grp., Inc., 222 B.R. 243, 249 (D. Del. 1998) (“[T]he ultimate inquiry [is] whether ‘the 

compromise is fair, reasonable, and in the interest of the estate.”); In re Nw. Corp., 2008 WL 

2704341, at *6 (Bankr. D. Del. July 10, 2008) (“[T]he bankruptcy court must determine whether 

the compromise is fair, reasonable, and in the best interests of the estate.”); In re Key3Media 

Grp., Inc., 336 B.R. 87, 92 (Bankr D. Del. 2005) (“[T]he bankruptcy court has a duty to make an 

informed, independent judgment that the compromise is fair and equitable.”). 

24. In determining whether a compromise is fair and equitable, the Third Circuit has 

adopted a balancing test, under which a bankruptcy court should decide whether to approve a 

particular compromise or settlement.  The factors of the balancing test include: “(1) the 

probability of success in litigation; (2) the likely difficulties in collection; (3) the complexity of 

the litigation involved, and the expense, inconvenience and delay necessarily attending it; and 

(4) the paramount interest of the creditors.” See In re Martin, 91 F.3d at 393; see also In re 

Nutraquest, Inc., 434 at 644; In re Marvel Entm’t Grp., Inc., 222 B.R. at 249. 
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25. The Trustee respectfully submits that the terms of the Settlement Agreement 

clearly satisfy the criteria for approval under Bankruptcy Rule 9019.  First, the Parties arrived at 

the terms embodied in the Settlement Agreement only after protracted arm’s-length negotiations, 

including a failed mediation.  In addition, prior to entering into the Settlement Agreement, the 

Parties had been engaged in extensive fact discovery, including the exchange of (a) lengthy 

written discovery requests and responses, and (b) tens of thousands of pages of documents.  It 

cannot be seriously disputed that the Adversary Proceeding is highly complex and fact-intensive, 

and absent a settlement, a substantial amount of additional expense and delay – including ongoing 

delays associated with the COVID-19 pandemic – would be required to bring it to conclusion.  

Moreover, while the Trust and Trustee have substantial confidence in the merits of their claims, 

and the Defendants are equally confident of their respective positions, the complexity of this case 

and the legal issues stemming from it necessarily introduce litigation risk that is fully, and 

immediately, mitigated by this Settlement Agreement. 

26. The delay that would necessarily result from continued litigation of this 

Adversary Proceeding is of the utmost importance here.  Aside from the dispute over the 

ownership of the Net Proceeds (defined herein) discussed above and in more detail herein, the 

Adversary Proceeding represents the last remaining material barrier to closing the remaining 

open Chapter 11 Case, terminating the Trust, and making final distributions to creditors.  In fact, 

the Trust and Trustee intend on filing a motion to close the remaining open Chapter 11 Case 

shortly after the filing of this Motion.  Given the desire of the Trust/Trustee and the Trust 

Oversight Committee (as defined in the Trust Agreement) – whose members have worked 

diligently for the benefit of unsecured creditors for close to five years and agreed to the terms of 

the Settlement Agreement, for among other reasons, the continued material costs of 
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administration of the Trust – to proceed expeditiously towards a closure of the remaining open 

Chapter 11 Case by the end of this year, a settlement of the Adversary Proceeding that will 

provide for a meaningful additional distribution to unsecured creditors, without further delay or 

litigation risk, is eminently reasonable. 

27. Moreover, the Trustee is cognizant of the fact that the D&O Policy is a “wasting” 

policy, and that the Defendants’ continued expenditure of defense costs – which the Trustee 

believes have been substantial to date and will continue to increase for so long as the Adversary 

Proceeding is litigated – will reduce by a corresponding amount the amounts available to be paid 

to the Trust’s beneficiaries, whether in a future settlement or following a trial or summary 

judgment in the Trust’s favor.4   

28. In light of the foregoing, the Trustee believes that the settlement represents a 

reasonable and fair resolution of the claims against the Defendants. The alternative to the 

settlement would be for the Trustee to litigate numerous legal and factual issues in dispute, with 

a conclusion of this litigation not occurring until 2022 or likely beyond. This litigation would 

delay and potentially jeopardize the efficient wind down of the Chapter 11 Cases and 

correspondingly, the amounts that the Trust will ultimately be able to distribute to unsecured 

creditors. 

29. The second criterion – the likely difficulties in collection – does not appear to 

be at issue here.  The Trustee has no reason to believe that the insurance company is anything 

but solvent.  However, the Parties’ settlement removes any uncertainty of collection (or 

subsequent appeal and deferred collection) as Defendants and their insurance company have 

 
4 On October 29, 2020, the Court in the main bankruptcy case granted a motion of Defendants Van 

Ongevalle and Weinshanker for approval to authorize the D&O insurance carrier to pay an additional $1 
million in defense costs (on top of the $1 million Separate Defense Limit which had already been exhausted)  
See Case No. 16-11452, D.I. 1807.  
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agreed to furnish the consideration for settlement, i.e., the Settlement Sum (as defined in the 

Settlement Agreement), as a condition of the Parties’ settlement. 

30. The third criterion also favors settlement as the proposed settlement will enable 

the Parties to save the time and expense associated with litigation of the Trust’s/Trustee’s claims 

against the Defendants.   In the absence of the settlement, the Parties would have to: (i) continue 

reviewing the tens of thousands of documents already produced, (ii) deposing fact witnesses 

(which could number in excess of a dozen), (iii) preparing expert reports and conducting expert 

depositions, and (iv) engaging in dispositive motion practice.  Without question, these matters 

will consume a considerable amount of time for all of the Parties (as well as substantial legal fees 

of the Defendants, which will reduce the amount of the Policy available for the Trust/Trustee and 

therefore, unsecured creditors the ultimate beneficiaries), whether in a future settlement or after 

a trial.  While the Trustee contends that he could seek payment from the Defendants outside of 

the insurance policy, and there is a possibility that the insurance company could be held liable 

for amounts even beyond policy limits, the certainty of settlement at this juncture is eminently 

reasonable in light of how long the Trust has already been in existence and the associated 

administrative costs that continue to accrue and eat into further unsecured creditor recoveries.  

Lastly, this litigation is the last remaining material matter that the Trust needs to address before 

making final distributions and closing the Trust.   

31. Finally, creditors will benefit from the Parties’ proposed settlement as a result 

of the Defendants’ payment of the Settlement Sum as set forth in the Settlement Agreement.   

32. For the foregoing reasons, the Trustee believes that the Settlement Agreement  

reflects a reasonable and fair resolution of the claims and causes of action asserted in the 

Adversary Proceeding. The terms of the Settlement Agreement are well within the range of 
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reasonable outcomes in light of the cost, risks and inherent uncertainty of litigation, and serves 

the best interests of creditors by avoiding what could be further years of protracted litigation 

while providing a source of recovery for general unsecured creditors and permitting the Trustee 

to close these Chapter 11 Cases.   

Proposed Allocation and Distribution of the Settlement Proceeds 

33. As this court may be aware, Tucker, in 2020, substituted in for the 

Trust’s/Trustee’s initial special litigation counsel, Goldstein.   

34. Tucker’s substitution, and corresponding agreements between the Trustee, 

Tucker, and Goldstein, are set forth in that certain Notice of Substitution filed with the Court on 

July 15, 2020 [D.I. 67] (the “Substitution Notice”). 

35. The Substitution Notice states, in relevant part: “in the absence of an agreement 

between Goldstein & McClintock LLLP, Tucker Ellis LLP and the Trust on amounts due to 

Goldstein & McClintock LLLP under its engagement letter that all proceeds of the Litigation 

shall be held in escrow pending either a consensual resolution of this matter or a subsequent order 

of the Bankruptcy Court.” 

36. In relevant part, the original engagement agreement between Goldstein and the 

Trustee required that in the event of a post-filing, pre-trial settlement of the adversary proceeding, 

Goldstein would be entitled to a contingency fee of thirty percent (30%) of the cash settlement 

proceeds, net of expenses incurred.  Tucker is operating under an identical contingency 

arrangement with the Trustee.  As of the date of this Motion, a dispute exists between Tucker 

and Goldstein concerning the appropriate allocation of the Contingency Fee in light of the 

settlement embodied in the Settlement Agreement. 

37. If the proposed settlement is approved, the Trust and Trustee will receive cash 

settlement proceeds in the total aggregate amount of $2,000,000 (the “Litigation Proceeds”).  
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Expenses incurred by Goldstein and Tucker as of the date of the filing of this motion aggregate 

to $11,108.735, resulting in net settlement proceeds of $1,988,891.27.  Accordingly, the earned 

contingency fee will be $596,667.38 ($1,988,891.27 x 0.30) (the “Contingency Fee”).   

38. It is unfair, inequitable, and prejudicial to the Trust/Trustee for the Litigation 

Proceeds to be held hostage.  All this accomplishes is an unnecessary delay in final distributions 

to the Trust’s beneficiaries, holders of allowed general unsecured claims, while the 

Tucker/Goldstein dispute concerning the entitlement to the Contingency Fee is adjudicated, a 

negotiation/litigation that could take a considerable amount of time.  While the Trust/Trustee did 

agree to the terms of the Substitution Notice, they did so with a proverbial gun to their head as 

Goldstein was refusing to release the files related to the Adversary Proceeding, which 

unnecessarily delayed the litigation for approximately three months.   Likewise, the Trust/Trustee 

specifically negotiated the provision providing for the Bankruptcy Court’s continued jurisdiction 

to resolve any disputes – like this one – between Tucker and Goldstein concerning entitlement to 

the Contingency Fee, to avoid any attendant delays. 

39. The prejudice is exacerbated here because the litigation claims in the Adversary 

Proceeding giving rise to the Litigation Proceeds are the last material Trust asset to be liquidated 

prior to making final distributions and closing the remaining open Chapter 11 Case.  In fact, as 

indicated earlier, the Trust/Trustee intends on filing a motion to close the remaining open Chapter 

11 Case shortly after the filing of this Motion.  Any delay in distributing the Net Proceeds 

(defined herein) to the Trust/Trustee will result in considerable additional and unnecessary 

administrative costs to the Trust.  To the contrary, putting the Contingency Fee and Expenses in 

 
5 The expense amount is broken down as follows:  (i) Goldstein has unpaid expenses of 

$2,468.23, and (ii) Tucker has unpaid expenses of $8,640.50.     
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escrow until the dispute between Goldstein and Tucker can be resolved maintains the status quo, 

which was the intent of the Substitution Notice. 

40. Accordingly, the Trust/Trustee requests that this Court approve the following 

disbursements of the Litigation Proceeds:  (i) $2,468.23 to Goldstein and $8,640.50 to Tucker, 

representing a reimbursement of incurred Expenses by those firms deposited into escrow (or 

alternatively the Court’s registry); (ii) the Contingency Fee of $596,667.38 deposited into escrow 

(or alternatively, the Court’s registry) pending a further Court order concerning the allocation of 

the Contingency Fee among Tucker and Goldstein; and (iii) $1,392,223.89 (the “Net Proceeds”) 

disbursed to the Trust, unencumbered by any other claims, and available for immediate final 

distribution to Trust beneficiaries.  

41. The disbursements requested herein will allow the Trust/Trustee to move 

expeditiously towards a wind-down and termination of the Trust, including the making of final 

distributions to creditors, in accordance with the stated wishes of the Trustee and the Trust 

Oversight Committee to close the remaining Chapter 11 Case by the end of 2021.  Furthermore, 

the escrowing of the Contingency Fee and Expenses will protect both Tucker’s and Goldstein’s 

competing interests in those funds, and will also allow the Trustee to extricate himself from the 

continuing dispute among the firms regarding the ownership of the Contingency Fee.  

42. A discharged attorney may be compensated for the services rendered before the 

discharge on a quantum meruit basis.  Rhoads v. Norfolk & Western Ry. Co., 78 Ill.2d. 217, 235 

(1979).  Quantum meruit literally means “as much as he deserves.”  First National Bank v. 

Malpractice Research, Inc. 179 Ill.2d 353, 365 (1997).  In Illinois, a discharged attorney may 

recover on a quantum meruit basis a reasonable fee for services rendered before discharge.  

Rhoads v. Norfolk & Western Ry. Co., 78 Ill.2d. 217, 230 (1979).  Quantum meruit recovery in 
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both Illinois and Delaware “is equitable in nature and is limited to the reasonable value of the 

services provided.” Thomas P. Valenti, P.C. v. Swanson, 294 Ill. App. 3d 492, 495 (1998); Webb 

v. Harleysville Ins. Co., 1995 WL 716757, *3 (Del. Oct. 23, 1995).  [Any more DE cases?] 

43. The general rule – absent a statutory or contractual provision to the contrary – is 

that a discharged attorney is entitled to a reasonable compensation for services rendered before 

discharge pursuant to the theory of quantum meruit.  Vandenberg v. Brusnwick Corporation, 

2020 WL 3487529, *7 (1st Dist. 2020).  Based on all of the relevant precedent, courts have 

unwaveringly only authorized the single contractual contingency fee to be split in some manner 

between the current and former firms, rather than awarding a double contingency fee.  Thus, the 

maximum fee payable to Goldstein and Tucker, in the aggregate, should be the Contingency Fee.     

44. Significantly, neither Goldstein nor Tucker will be adversely affected or 

prejudiced by the disbursement of the Net Proceeds to the Trust.  Indeed, if this Court does not 

enter an order allowing for the Trust to immediately take possession of the Net Proceeds, the 

Trust and its beneficiaries will be adversary affected, in that its ability to close the Trust and 

make final distributions by the end of this year will be imperiled, and such delays will result in 

both additional and unnecessary Trust administrative expenses and United States Trustee fees.    

LIMITED NOTICE 

45. In order to minimize administrative expenses associated with approval of the 

proposed settlement, the Trust/Trustee requests authority to limit notice of the Motion and the 

proposed settlement to the following parties:  (i) the Defendants and their counsel; (ii) the 

members of the Trust Oversight Committee; (iii) USSIC and its counsel; (iv) the Debtors; (v) 

the United States Trustee; (vi) Tucker; (vii) Goldstein; and (viii) all parties that have filed 

appearances or requests for notice in the Chapter 11 Cases pursuant to Bankruptcy Rule 2002.  
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46. Under the circumstances, the Trust/Trustee submits that limited notice of this 

Motion in the manner proposed above is sufficient to provide all of the major stakeholders in 

these Chapter 11 Cases with adequate notice of the proposed settlement.  Absent this relief, the 

Trust/Trustee would be required to provide notice of the Motion to hundreds of creditors, 

thereby significantly increasing the costs and diluting the net recovery to the estates from this 

settlement.  In light of the foregoing, the Trust/Trustee respectfully submits that no other or 

further notice need be provided. 

WAIVER OF STAY 

47. The Parties to the Settlement Agreement request that this Court waive the stay 

of fourteen (14) days so that the Order approving this Motion becomes final immediately.  The 

Liquidating Trustee is working very hard to ensure distributions are made prior to the end of the 

year so that he can close the remaining Chapter 11 Case and save additional quarterly fees, tax 

costs, and other related administrative fees.  By waiving the stay, the settlement payments will 

be made quicker and the Liquidating Trustee can then make final distributions earlier.  Such a 

waiver will only benefit the estate and unsecured creditors and not cause harm to any other 

parties.   

 WHEREFORE, the Trust/Trustee respectfully request that this Court:  (i) enter 

an order approving the proposed Settlement Agreement, between the Trustee and the Defendants 

and permitting the Trustee and Defendants to execute such further documents as may be 

necessary or convenient to effectuate such Settlement Agreement; (ii) enter an order allowing the 

Trustee to take possession of the Net Proceeds and distribute the same pursuant to the Plan and 

Confirmation Order in these Chapter 11 Cases; and (iii) grant such other and further relief as this 

Court may deem just and proper. 
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Dated:  October 15, 2021   Respectfully submitted, 

 

GELLERT SCALI BUSENKELL & BROWN, LLC 

 

 /s/ Michael Busenkell    

Michael Busenkell (DE 3933) 

1201 N. Orange Street, Suite 300 

Wilmington, Delaware 19801 

Telephone: (302) 425-5812 

mbusenkell@gsbblaw.com  

 

-and- 

 

LOWENSTEIN SANDLER LLP 

Eric S Chafetz, Esq.  

1251 Avenue of the Americas 

18th Floor 

New York, NY 10020 

Telephone: (212) 262-6700 

echafetz@lowenstein.com  

 

Counsel for Curtis R. Smith, Liquidating Trustee 
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SETTLEMENT AGREEMENT AND MUTUAL RELEASE 

This Settlement Agreement and Mutual Release (the “Settlement Agreement”) is entered 

into by and between Curtis R. Smith, solely in his capacity as Liquidating Trustee (the “Trustee”) 

of the Hastings Creditors’ Liquidating Trust (the “Trust”), and not in any other capacity, on the 

one hand, and all of the current and former named defendants in the Adversary Proceeding (as 

defined below): Joel Weinshanker, Alan Van Ongevalle, Cathy Hershcopf, Frank Marrs, and 

Jeffrey Shrader (together “Defendants”) on the other hand.  The Defendants and the Trustee may 

be referenced herein collectively as the “Parties” and/or each as a “Party”). 

WHEREAS, on June 13, 2016 (the “Petition Date”), Draw Another Circle, LLC and its 

affiliated debtors and debtors-in-possession (the “Debtors”)1 commenced cases (the “Chapter 11 

Cases”) by filing voluntary petitions for relief in the United States Bankruptcy Court for the 

District of Delaware (the “Court”) under chapter 11 of title 11 of the United States Code (the 

“Bankruptcy Code”); and 

WHEREAS, on February 14, 2017, the Court entered the Findings of Fact, Conclusions 

of Law, and Order Approving and Confirming Debtors’ and the Creditors’ Committee’s First 

Amended Joint Combined Disclosure Statement and Plan of Liquidation Under Chapter 11 of the 

Bankruptcy Code (the “Confirmation Order”), pursuant to which the Plan was confirmed. The Plan 

became effective on February 20, 2017 (the “Effective Date”); and 

1   The Debtors and the last four digits of their respective federal taxpayer identification numbers are as 
follows: Draw Another Circle, LLC (2102); Hastings Entertainment, Inc. (6375); MovieStop, LLC (9645); 
SP Images, Inc. (7773); and Hastings Internet, Inc. (0809). Under the confirmed First Amended Joint 
Combined Disclosure Statement and Plan of Liquidation (the “Plan”), all of the Debtors’ bankruptcy cases 
aside from that of Draw Another Circle, LLC have been closed. 
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WHEREAS, Curtis R. Smith, was duly appointed as Trustee of the Trust pursuant to the 

Plan, the Confirmation Order and the Hastings Creditors’ Liquidating Trust Agreement dated as 

of the Effective Date (the “Trust Agreement”); and 

WHEREAS, the Plan provides that as of the Effective Date, the “Liquidating Trust Assets” 

(defined to include “the Retained Causes of Action,” but exclude “any Cause of Action or Claim 

released pursuant to the terms of the [Plan], the Plan Confirmation Order . . . or any other Final 

Order of the Bankruptcy Court”) vested in the Trust.  The Plan defines the “Retained Causes of 

Action” as “all Causes of Action and Retained Avoidance Actions . . . including Retained 

Avoidance Actions and D&O Claims.”  Further, “D&O Claims” are defined as “Causes of Action 

against any current or former directors and/or officers of the Debtors, for, inter alia, actual fraud, 

willful misconduct, gross negligence, negligence, breach of fiduciary duty, breach of the duty of 

care, or breach of the duty of loyalty.”  Accordingly, the claims and causes of action set forth in 

the Complaint (as defined below) and Amended Complaint (as defined below) vested in the Trust, 

and the Trustee was therefore authorized and had standing to prosecute such claims. 

WHEREAS, on August 31, 2017, the Trustee filed a complaint (D.I. 1) (the “Complaint”) 

commencing an action against the Defendants styled Curtis S. Smith, Liquidating Trustee v. Joel 

Weinshanker, Alan Van Ongevalle, Cathy Hershcopf, Frank Marrs, and Jeffrey Shrader, 

Adversary Case No. 17-51041 (JTD) (the “Adversary Proceeding”)2, asserting a variety of claims, 

including but not limited to, breaches of fiduciary duty, aiding and abetting breach of fiduciary 

duties, alter ego/piercing the corporate veil, and attorneys’ fees and costs; and 

WHEREAS, each of the Defendants waived service of a summons pursuant to Federal 

Rule 4(d)(1) (D.I. 3); and 

2      All docket references herein are to the Adversary Proceeding. 
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 WHEREAS, on October 27, 2017, Defendant Joel Weinshanker filed a motion to dismiss 

the Complaint and an opening brief in support of same (D.I. 5, 6), and on November 3, 2017 filed 

a corrected opening brief in support of his motion to dismiss (D.I. 7); and 

 WHEREAS, on May 17, 2018, the Court entered the Order Approving Stipulation 

Between Plaintiff and Defendants Regarding: (1) Amendment of Adversary Complaint; and (2) 

Associated Deadlines (D.I. 23); and  

 WHEREAS, on June 7, 2018, the Trustee filed an amended complaint against each of the 

Defendants (D.I. 24) (the “Amended Complaint”); and  

 WHEREAS, on July 20, 2018, the Defendants filed motions to dismiss (collectively, the 

“Motions to Dismiss”) the Amended Complaint and opening briefs in support of same (D.I. 29, 

30, 31, 32); and 

 WHEREAS, on June 13, 2019, the Court entered an Order granting in part and denying in 

part the Motions to Dismiss (D.I. 44) (the “June 13 Order”)3; and 

 WHEREAS, on June 27, 2019, Defendant Joel Weinshanker filed Defendant Joel 

Weinshanker’s Answer to Plaintiff’s Amended Complaint (D.I. 47).  Additionally, Defendant Alan 

Van Ongevalle filed Defendant Alan Van Ongevalle’s Motion to Reconsider in Part the June 13, 

2019 Opinion [D.I. 43 & 44] Denying His Motion to Dismiss the Trustee’s Duty of Care Claim 

(D.I. 48) (the “Motion for Reconsideration”); and 

 WHEREAS, on July 9, 2019, Defendant Joel Weinshanker filed Defendant Joel 

Weinshanker’s Amended Answer to Plaintiff’s Amended Complaint (D.I. 49); and 

 WHEREAS, on September 30, 2019, the Court entered a Memorandum Order denying the 

Motion for Reconsideration (D.I. 55); and 

                                                           
3    Pursuant to the June 13 Order, all counts asserted in the Amended Complaint against Defendants other 
than Defendant Joel Weinshanker and Defendant Alan Van Ongevalle were dismissed with prejudice. 
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 WHEREAS, on November 8, 2019, Defendant Alan Van Ongevalle filed Defendant Alan 

Van Ongevalle’s Answer to Plaintiff’s Amended Complaint (D.I. 56); and 

 WHEREAS, the parties have engaged in fact discovery, including the exchange of written 

discovery requests and responses and the production of documents; and 

WHEREAS, the Parties have engaged in arm’s-length settlement negotiations and now, 

without admitting any wrongdoing or liability, wish to settle, compromise, and fully resolve all 

disputes arising from or relating to the Adversary Proceeding on the terms set forth herein; 

 NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of 

which is hereby acknowledged, the Parties hereby agree that: 

1. Recitals. The recitals set forth above are incorporated by reference in their entirety. 

2. Settlement Amount. The Defendants shall cause to be paid the total sum of 

$2,000,000.00 in full and complete settlement of the Adversary Proceeding, broken down as 

follows: (a) $1,392,223.89 to be paid to or for the benefit of the Trust and Trustee by wire or ACH 

transfer  (the “Trust Payment”), and (b) $607,776.11 to be paid to an escrow account to be agreed 

upon between Tucker Ellis LLP and Goldstein & McClintock LLLP or as designated by the Court 

if the two firms cannot agree otherwise (the “Escrow”) by wire or ACH transfer, which amount 

reflects the earned contingency fee and related expenses related to the Adversary Proceeding (the 

“Contingency Payment”, and together with the Trust Payment, the “Settlement Amount”), the 

entitlement to which is in dispute and addressed in the 9019 Motion seeking approval of this 

Settlement Agreement.  The Parties acknowledge that the Settlement Amount will be funded by 

U.S. Specialty Insurance Company (“USSIC”), the insurer under that certain insurance policy, by 

and between Draw Another Circle, LLC and USSIC, policy number 14-MGU-15-A36125 (as 

supplemented, restated or amended) (the “Insurance Policy”).  The Defendants shall cause the 
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Settlement Amount to be paid twenty (20) calendar days after the later of: (a) the date that an order 

of the Court approving this Settlement Agreement is final and non-appealable; and (b) the date 

Defendants receive from the Trustee [and Escrow] payment information, including a W-9 and 

electronic transfer authorization, in a form reasonably acceptable to Defendants.  

3. Settlement Effective Date. The effective date of this Settlement Agreement and 

all of its terms shall be the date upon which all of the following have occurred: (i) an order of the 

Court approving this Settlement Agreement has become final and non-appealable (provided that 

Defendants consent to the Trustee seeking approval of the Settlement Agreement on shortened 

notice pursuant to Fed. R. Bank. P. 9006); and (ii) the Trustee and the Escrow4 have received the 

Settlement Amount (the “Settlement Effective Date”).  As soon as reasonably practicable after the 

Settlement Effective Date, the Trustee shall file an appropriate notice or stipulation, as applicable, 

dismissing the Adversary Proceeding with prejudice.  

4. Trustee’s Release.  Upon the Settlement Effective Date, the Trustee, on behalf of 

the Trust, hereby releases and forever discharges:  

(a) the Defendants and all of the Debtors’ former directors, officers and employees and 

each of their respective successors, assigns, agents, heirs, legal representatives, insurers and 

reinsurers legal representatives from any and all claims, duties, demands, suits, obligations, costs, 

causes of action, damages, losses or liability of any nature, whether known or unknown, that arises 

from conduct that occurred from the beginning of time through the Settlement Effective Date; and  

(b) any and all claims, duties, demands, suits, obligations, costs, causes of action, 

damages, losses or liability of any nature, whether known or unknown, that actually or allegedly 

give rise to any claim for coverage under the Insurance Policy;  

                                                           
4 Escrow Agent or account yet to be determined. 
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provided that the foregoing release shall not limit, or be deemed to limit, the rights of the 

Trustee or the Trust to enforce this Settlement Agreement in accordance with its terms. 

5. Defendants’ Release.  Upon the Settlement Effective Date, each of the Defendants 

hereby releases and forever discharges:  (a) the Trust, the Trustee, and their respective agents and 

professionals; (b) the Trust Oversight Committee and each of its individual members solely in their 

capacity as such; (c) the Debtors and their former directors, officers, and agents, from any and all 

claims, duties, demands, suits, obligations, costs, causes of action, damages, losses, rights, liability 

of any nature, whether known, unknown, or suspected with respect to the Debtors, the Trust, or 

the Chapter 11 Cases, including any claims that could be brought by or asserted by each of the 

Defendants in the Chapter 11 Cases or against the Trust or Trustee; provided that the foregoing 

release shall not limit or be deemed to limit the rights of the Defendants to enforce this Settlement 

Agreement in accordance with its terms. 

6. Release of Unknown Claims.  The Trustee and Trust hereby acknowledge that 

there is a risk that subsequent to the execution of this Settlement Agreement, the Trustee, on behalf 

of the Trust, may incur, suffer or sustain injury, loss, damage, costs, attorneys’ fees, expenses, or 

any of these, which were in some way caused by, or connected with, the matters referred to or 

released herein.  The Trustee also acknowledges that different or additional facts may be 

discovered in addition to what he now knows, believes to be true, or might anticipate with respect 

to the matters herein released and covered by the Insurance Policy.  The Trustee further 

acknowledges that there is a risk that such damages as are presently known may become more 

serious than he now expects or anticipates.  Nevertheless, the Trustee expressly agrees that this 

Settlement Agreement has been negotiated and agreed upon in light of those realizations, and he 
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hereby expressly waives all rights which he may have or hereafter acquire on account of such new, 

undiscovered or unsuspected damages or facts.   

The Trustee has had the benefit of his own legal counsel, and has been advised of, 

understands and knowingly, voluntarily and specifically waives all rights that may exist under 

California Civil Code, Section 1542, or any other similar statute, which provides as follows: “A 

general release does not extend to claims that the creditor or releasing party does not know or 

suspect to exist in his or her favor at the time of executing the release and that, if known by him 

or her, would have materially affected his or her settlement with the debtor or released party.” 

7. No Admissions. This Settlement Agreement is entered into as a compromise and 

for the purpose of avoiding the costs and uncertainties of litigation, and does not constitute an 

admission by any Party of liability for any matter including, but not limited to, the allegations 

made in connection with the Adversary Proceeding.  Nothing in this Settlement Agreement nor 

any act or omission relating thereto is or shall be considered an admission, concession, 

acknowledgement, or determination of any liability whatsoever. 

8. Expenses. The Parties shall bear their own costs, expenses, and attorneys’ fees 

incurred to date in connection with the Adversary Proceeding, including the negotiation of and 

entry into this Settlement Agreement. In the event of any dispute in connection with the 

enforcement of this Settlement Agreement, the prevailing Party shall be entitled to its reasonable 

attorneys’ fees, costs, and all necessary disbursements and out-of-pocket expenses, whether 

statutorily approved or non-approved costs, incurred in connection with such action or proceeding, 

as determined by the Court. 

 9. Severability. The Parties agree that if any provision of this Settlement Agreement 

is determined by a court of competent jurisdiction to be illegal, invalid, or unenforceable, that 
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provision shall not be a part of this Settlement Agreement. The legality, validity, and enforceability 

of the remaining provisions shall not be affected by a provision of this Settlement Agreement that 

is illegal, invalid, or unenforceable.  In addition, if feasible, the court of competent jurisdiction can 

modify any provision of this Settlement Agreement, to the extent necessary, to make such 

provision legal, valid or enforceable.   

 10. Miscellaneous. 

  (a) Neither this Settlement Agreement, nor any statement made, or action taken 

in connection with, the negotiation of this Settlement Agreement, shall be offered or received in 

evidence or in any way referred to in any legal action or administrative proceeding among or 

between the Parties hereto, other than as may be necessary: (i) to obtain approval of, and to enforce, 

this Settlement Agreement (including the mutual releases contained herein), or (ii) to seek damages 

or injunctive relief in connection therewith. 

  (b) Each of the Parties hereto shall execute and deliver any and all additional 

papers, documents, and other assurances, and shall do any and all acts and things reasonably 

necessary or appropriate in conjunction with the performance of each of the Parties’ respective 

obligations hereunder. 

  (c) Except as provided in paragraph 4 herein, no provision of this Settlement 

Agreement is intended to confer any rights, benefits, remedies, obligations, or liabilities hereunder 

upon any person other than the Parties hereto and their respective successors. 

  (d) This Settlement Agreement shall be governed by and construed in 

accordance with the laws of the State of Delaware without regard to any choice of law provisions. 
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  (e) This Settlement Agreement may be signed in counterpart originals and 

delivered by facsimile or email via PDF format, which, when fully executed, shall constitute a 

single original. 

  (f) The United States Bankruptcy Court for the District of Delaware shall retain 

exclusive jurisdiction (and the Parties consent to such retention of jurisdiction) with respect to any 

disputes arising from or related to, or other actions to interpret, administer, or enforce the terms 

and provisions of, this Settlement Agreement. 

  (g) Each person or entity who executes this Settlement Agreement on behalf of 

another person or entity represents and warrants that he, she, or it is duly authorized to execute this 

Settlement Agreement on behalf of such person or entity, has the requisite authority to bind such 

person or entity, and such person or entity has full knowledge of and has consented to this 

Settlement Agreement.  The representations and warranties set forth in this paragraph shall survive 

execution of this Settlement Agreement. 

  (h) In executing the Settlement Agreement, each of the Parties represents and 

warrants, for itself, that: (a) it does so with full knowledge of its available rights, (b) it is not relying 

upon and has not relied upon any representations made by any person with regard to the Settlement 

Agreement, other than any written representations and agreements contained herein, (c) it has had 

available to it such information as it, or its counsel, considered necessary to making an informed 

judgment concerning the Settlement Agreement, and (d) it has conducted such investigation as it, 

or its counsel, deemed appropriate regarding the settlement and its rights and asserted rights in 

connection with the matters that are the subject of the Settlement Agreement. 

(i)  The Trustee represents that he has not assigned any claims assigned to the 

Trust pursuant to the confirmed Plan that fall within the scope of the release provisions of 
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paragraphs 4 or 6 of this Settlement Agreement.  Further, the Trustee represents that all D&O 

Claims (as defined in the Plan) were assigned to the Trust on the Effective Date of the Plan. 

(j) The Parties acknowledge that this Settlement Agreement constitutes the 

entire agreement between the Parties with respect to the subject matter hereof, and all prior 

agreements, negotiations and understandings with respect to the subject matter hereof are canceled 

and superseded by this Settlement Agreement. 

(k)  This Settlement Agreement shall not be modified, altered, amended, or 

vacated without the written consent of all Parties hereto, or order of the Court. 

(l) The headings of all sections of this Settlement Agreement are inserted solely 

for the convenience of reference and are not a part of and are not intended to govern, limit, or aid 

in the construction or interpretation of any term or provision hereof. 

11. Bankruptcy Court Approval.  Promptly following the Parties’ execution of this

Settlement Agreement, the Trustee and Trust shall move for approval of this Settlement Agreement 

by the Court pursuant to Federal Rule of Bankruptcy Procedure 9019 (the “9019 Motion”).  The 

9019 Motion shall also seek a determination from the Court that: (i) the Trust Payment can be paid 

to the Trust and Trustee, and (ii) the party to which the Contingency Payment is owed, unless 

otherwise resolved, can be addressed at a future date. Until and unless the Court enters an order of 

approval, this Settlement Agreement shall have no binding effect. 
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IN WITNESS WHEREOF, this Settlement Agreement is hereby executed as of the date(s) 

set forth below: 

AGREED TO AND ACCEPTED BY: 

By:___________________________________ 
Curtis R. Smith, solely in his capacity as Liquidating Trustee 
of the Hastings Creditors’ Liquidating Trust 

Date: ____________________ 

AGREED TO AND ACCEPTED BY:  

By: ____________________________ 
Joel Weinshanker 

Date: ____________________ 

By: ____________________________ 
Alan Van Ongevalle 

Date: ____________________ 

AGREED TO AND ACCEPTED BY:  

By: ____________________________ 
Cathy Hershcopf  

Date: ____________________ 

By: ____________________________ 
Frank Marrs  

Date: ____________________ 

AGREED TO AND ACCEPTED BY:  

By: ____________________________ 
Jeffrey Shrader   

Date: ____________________ 

DocuSign Envelope ID: 4E23C3C7-AED8-46E4-99A8-D8C52A9C8929

10/13/2021

10/13/2021
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IN THE UNITED STATES BANKRUPCTY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

DRAW ANOTHER CIRCLE, LLC, et al., 

Debtors, 

v. 

_____________________________________ 

CURTIS R. SMITH, LIQUIDATING 
TRUSTEE 

Plaintiff, 

v. 

JOEL WEINSHANKER AND ALAN VAN 
ONGEVALLE, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Chapter 11 

Case No. 16-11452 (JTD) 
(Jointly Administered) 

Adv. No. 17-51041 (JTD) 

Related to Docket No. _____ 

ORDER APPROVING LIQUIDATING TRUSTEE’S MOTION FOR ENTRY OF 

ORDER (A) APPROVING SETTLEMENT AGREEMENT, AND (B) FOR THE  

RELATED DISTRIBUTION OF PROCEEDS  

Upon the motion of Curtis R. Smith, not individually, but solely in his capacity as 

liquidating trustee (the “Trustee”) of the Hastings Creditors Liquidating Trust (the “Trust”), for 

(the “Motion”) Entry of an Order Approving Settlement Agreement, And for the Related 

Distribution of Proceeds as well as for Shortened Notice and Waiver of the Stay, and it appearing 

that good and sufficient notice of the Motion has been provided; and due consideration having 

been given to any responses received; and for good and sufficient cause; it is hereby 

ORDERED, that service of the notice of Motion and hearing be deemed sufficient and that 

no further notice of the Motion and Hearing, or settlement provided for in the Agreement1, need 

be given; and it is further 

1 Capitalized terms not otherwise defined herein shall have the meanings ascribed to such terms in the Motion. 

Related to Docket No. ____
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ORDERED, that the Motion is granted in all respects; and it is further 

ORDERED, that the Settlement Agreement attached as Exhibit 1 to this Order is approved 

in all respects and shall be incorporated herein; and it is further 

ORDERED, that the Settlement Amount shall be paid pursuant to the Settlement 

Agreement and Motion, in the following amounts: 

• $1,392,223.89 disbursed to the Liquidating Trustee, unencumbered by any other

claims, and available for immediate final distribution to Trust beneficiaries; 

• $596,667.38 deposited into an escrow account to be agreed upon between Tucker

and Goldstein, and in the absence of agreement, to be deposited into the Court’s 

registry; 

• $2,468.23 representing Goldstein’s expenses to be deposited into an escrow

account to be agreed upon between Tucker and Goldstein, and in the absence of 

agreement, to be deposited into the Court’s registry; and 

• $8,640.50 representing Tucker’s expenses to be deposited into an escrow account

to be agreed upon between Tucker and Goldstein, and in the absence of 

agreement, to be deposited into the Court’s registry; 

and it is further 

ORDERED, that the stay of enforcing a judgment until after fourteen (14) days is hereby 

waived and this Order shall be final immediately upon entry.  For the avoidance of doubt, the 

Effective Date of the Settlement Agreement shall be the date that this Order becomes final and not 

subject to further modification, reversal or appeal, which shall be the date this Order is entered. 

ORDERED, that this Court shall retain jurisdiction over all matters related to the 

interpretation or implementation of this Order. 
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SETTLEMENT AGREEMENT AND MUTUAL RELEASE 

This Settlement Agreement and Mutual Release (the “Settlement Agreement”) is entered 

into by and between Curtis R. Smith, solely in his capacity as Liquidating Trustee (the “Trustee”) 

of the Hastings Creditors’ Liquidating Trust (the “Trust”), and not in any other capacity, on the 

one hand, and all of the current and former named defendants in the Adversary Proceeding (as 

defined below): Joel Weinshanker, Alan Van Ongevalle, Cathy Hershcopf, Frank Marrs, and 

Jeffrey Shrader (together “Defendants”) on the other hand.  The Defendants and the Trustee may 

be referenced herein collectively as the “Parties” and/or each as a “Party”). 

WHEREAS, on June 13, 2016 (the “Petition Date”), Draw Another Circle, LLC and its 

affiliated debtors and debtors-in-possession (the “Debtors”)1 commenced cases (the “Chapter 11 

Cases”) by filing voluntary petitions for relief in the United States Bankruptcy Court for the 

District of Delaware (the “Court”) under chapter 11 of title 11 of the United States Code (the 

“Bankruptcy Code”); and 

WHEREAS, on February 14, 2017, the Court entered the Findings of Fact, Conclusions 

of Law, and Order Approving and Confirming Debtors’ and the Creditors’ Committee’s First 

Amended Joint Combined Disclosure Statement and Plan of Liquidation Under Chapter 11 of the 

Bankruptcy Code (the “Confirmation Order”), pursuant to which the Plan was confirmed. The Plan 

became effective on February 20, 2017 (the “Effective Date”); and 

1   The Debtors and the last four digits of their respective federal taxpayer identification numbers are as 
follows: Draw Another Circle, LLC (2102); Hastings Entertainment, Inc. (6375); MovieStop, LLC (9645); 
SP Images, Inc. (7773); and Hastings Internet, Inc. (0809). Under the confirmed First Amended Joint 
Combined Disclosure Statement and Plan of Liquidation (the “Plan”), all of the Debtors’ bankruptcy cases 
aside from that of Draw Another Circle, LLC have been closed. 
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WHEREAS, Curtis R. Smith, was duly appointed as Trustee of the Trust pursuant to the 

Plan, the Confirmation Order and the Hastings Creditors’ Liquidating Trust Agreement dated as 

of the Effective Date (the “Trust Agreement”); and 

WHEREAS, the Plan provides that as of the Effective Date, the “Liquidating Trust Assets” 

(defined to include “the Retained Causes of Action,” but exclude “any Cause of Action or Claim 

released pursuant to the terms of the [Plan], the Plan Confirmation Order . . . or any other Final 

Order of the Bankruptcy Court”) vested in the Trust.  The Plan defines the “Retained Causes of 

Action” as “all Causes of Action and Retained Avoidance Actions . . . including Retained 

Avoidance Actions and D&O Claims.”  Further, “D&O Claims” are defined as “Causes of Action 

against any current or former directors and/or officers of the Debtors, for, inter alia, actual fraud, 

willful misconduct, gross negligence, negligence, breach of fiduciary duty, breach of the duty of 

care, or breach of the duty of loyalty.”  Accordingly, the claims and causes of action set forth in 

the Complaint (as defined below) and Amended Complaint (as defined below) vested in the Trust, 

and the Trustee was therefore authorized and had standing to prosecute such claims. 

WHEREAS, on August 31, 2017, the Trustee filed a complaint (D.I. 1) (the “Complaint”) 

commencing an action against the Defendants styled Curtis S. Smith, Liquidating Trustee v. Joel 

Weinshanker, Alan Van Ongevalle, Cathy Hershcopf, Frank Marrs, and Jeffrey Shrader, 

Adversary Case No. 17-51041 (JTD) (the “Adversary Proceeding”)2, asserting a variety of claims, 

including but not limited to, breaches of fiduciary duty, aiding and abetting breach of fiduciary 

duties, alter ego/piercing the corporate veil, and attorneys’ fees and costs; and 

WHEREAS, each of the Defendants waived service of a summons pursuant to Federal 

Rule 4(d)(1) (D.I. 3); and 

2      All docket references herein are to the Adversary Proceeding. 
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 WHEREAS, on October 27, 2017, Defendant Joel Weinshanker filed a motion to dismiss 

the Complaint and an opening brief in support of same (D.I. 5, 6), and on November 3, 2017 filed 

a corrected opening brief in support of his motion to dismiss (D.I. 7); and 

 WHEREAS, on May 17, 2018, the Court entered the Order Approving Stipulation 

Between Plaintiff and Defendants Regarding: (1) Amendment of Adversary Complaint; and (2) 

Associated Deadlines (D.I. 23); and  

 WHEREAS, on June 7, 2018, the Trustee filed an amended complaint against each of the 

Defendants (D.I. 24) (the “Amended Complaint”); and  

 WHEREAS, on July 20, 2018, the Defendants filed motions to dismiss (collectively, the 

“Motions to Dismiss”) the Amended Complaint and opening briefs in support of same (D.I. 29, 

30, 31, 32); and 

 WHEREAS, on June 13, 2019, the Court entered an Order granting in part and denying in 

part the Motions to Dismiss (D.I. 44) (the “June 13 Order”)3; and 

 WHEREAS, on June 27, 2019, Defendant Joel Weinshanker filed Defendant Joel 

Weinshanker’s Answer to Plaintiff’s Amended Complaint (D.I. 47).  Additionally, Defendant Alan 

Van Ongevalle filed Defendant Alan Van Ongevalle’s Motion to Reconsider in Part the June 13, 

2019 Opinion [D.I. 43 & 44] Denying His Motion to Dismiss the Trustee’s Duty of Care Claim 

(D.I. 48) (the “Motion for Reconsideration”); and 

 WHEREAS, on July 9, 2019, Defendant Joel Weinshanker filed Defendant Joel 

Weinshanker’s Amended Answer to Plaintiff’s Amended Complaint (D.I. 49); and 

 WHEREAS, on September 30, 2019, the Court entered a Memorandum Order denying the 

Motion for Reconsideration (D.I. 55); and 

                                                           
3    Pursuant to the June 13 Order, all counts asserted in the Amended Complaint against Defendants other 
than Defendant Joel Weinshanker and Defendant Alan Van Ongevalle were dismissed with prejudice. 
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 WHEREAS, on November 8, 2019, Defendant Alan Van Ongevalle filed Defendant Alan 

Van Ongevalle’s Answer to Plaintiff’s Amended Complaint (D.I. 56); and 

 WHEREAS, the parties have engaged in fact discovery, including the exchange of written 

discovery requests and responses and the production of documents; and 

WHEREAS, the Parties have engaged in arm’s-length settlement negotiations and now, 

without admitting any wrongdoing or liability, wish to settle, compromise, and fully resolve all 

disputes arising from or relating to the Adversary Proceeding on the terms set forth herein; 

 NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of 

which is hereby acknowledged, the Parties hereby agree that: 

1. Recitals. The recitals set forth above are incorporated by reference in their entirety. 

2. Settlement Amount. The Defendants shall cause to be paid the total sum of 

$2,000,000.00 in full and complete settlement of the Adversary Proceeding, broken down as 

follows: (a) $1,392,223.89 to be paid to or for the benefit of the Trust and Trustee by wire or ACH 

transfer  (the “Trust Payment”), and (b) $607,776.11 to be paid to an escrow account to be agreed 

upon between Tucker Ellis LLP and Goldstein & McClintock LLLP or as designated by the Court 

if the two firms cannot agree otherwise (the “Escrow”) by wire or ACH transfer, which amount 

reflects the earned contingency fee and related expenses related to the Adversary Proceeding (the 

“Contingency Payment”, and together with the Trust Payment, the “Settlement Amount”), the 

entitlement to which is in dispute and addressed in the 9019 Motion seeking approval of this 

Settlement Agreement.  The Parties acknowledge that the Settlement Amount will be funded by 

U.S. Specialty Insurance Company (“USSIC”), the insurer under that certain insurance policy, by 

and between Draw Another Circle, LLC and USSIC, policy number 14-MGU-15-A36125 (as 

supplemented, restated or amended) (the “Insurance Policy”).  The Defendants shall cause the 
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Settlement Amount to be paid twenty (20) calendar days after the later of: (a) the date that an order 

of the Court approving this Settlement Agreement is final and non-appealable; and (b) the date 

Defendants receive from the Trustee [and Escrow] payment information, including a W-9 and 

electronic transfer authorization, in a form reasonably acceptable to Defendants.  

3. Settlement Effective Date. The effective date of this Settlement Agreement and 

all of its terms shall be the date upon which all of the following have occurred: (i) an order of the 

Court approving this Settlement Agreement has become final and non-appealable (provided that 

Defendants consent to the Trustee seeking approval of the Settlement Agreement on shortened 

notice pursuant to Fed. R. Bank. P. 9006); and (ii) the Trustee and the Escrow4 have received the 

Settlement Amount (the “Settlement Effective Date”).  As soon as reasonably practicable after the 

Settlement Effective Date, the Trustee shall file an appropriate notice or stipulation, as applicable, 

dismissing the Adversary Proceeding with prejudice.  

4. Trustee’s Release.  Upon the Settlement Effective Date, the Trustee, on behalf of 

the Trust, hereby releases and forever discharges:  

(a) the Defendants and all of the Debtors’ former directors, officers and employees and 

each of their respective successors, assigns, agents, heirs, legal representatives, insurers and 

reinsurers legal representatives from any and all claims, duties, demands, suits, obligations, costs, 

causes of action, damages, losses or liability of any nature, whether known or unknown, that arises 

from conduct that occurred from the beginning of time through the Settlement Effective Date; and  

(b) any and all claims, duties, demands, suits, obligations, costs, causes of action, 

damages, losses or liability of any nature, whether known or unknown, that actually or allegedly 

give rise to any claim for coverage under the Insurance Policy;  

                                                           
4 Escrow Agent or account yet to be determined. 
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provided that the foregoing release shall not limit, or be deemed to limit, the rights of the 

Trustee or the Trust to enforce this Settlement Agreement in accordance with its terms. 

5. Defendants’ Release.  Upon the Settlement Effective Date, each of the Defendants 

hereby releases and forever discharges:  (a) the Trust, the Trustee, and their respective agents and 

professionals; (b) the Trust Oversight Committee and each of its individual members solely in their 

capacity as such; (c) the Debtors and their former directors, officers, and agents, from any and all 

claims, duties, demands, suits, obligations, costs, causes of action, damages, losses, rights, liability 

of any nature, whether known, unknown, or suspected with respect to the Debtors, the Trust, or 

the Chapter 11 Cases, including any claims that could be brought by or asserted by each of the 

Defendants in the Chapter 11 Cases or against the Trust or Trustee; provided that the foregoing 

release shall not limit or be deemed to limit the rights of the Defendants to enforce this Settlement 

Agreement in accordance with its terms. 

6. Release of Unknown Claims.  The Trustee and Trust hereby acknowledge that 

there is a risk that subsequent to the execution of this Settlement Agreement, the Trustee, on behalf 

of the Trust, may incur, suffer or sustain injury, loss, damage, costs, attorneys’ fees, expenses, or 

any of these, which were in some way caused by, or connected with, the matters referred to or 

released herein.  The Trustee also acknowledges that different or additional facts may be 

discovered in addition to what he now knows, believes to be true, or might anticipate with respect 

to the matters herein released and covered by the Insurance Policy.  The Trustee further 

acknowledges that there is a risk that such damages as are presently known may become more 

serious than he now expects or anticipates.  Nevertheless, the Trustee expressly agrees that this 

Settlement Agreement has been negotiated and agreed upon in light of those realizations, and he 
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hereby expressly waives all rights which he may have or hereafter acquire on account of such new, 

undiscovered or unsuspected damages or facts.   

The Trustee has had the benefit of his own legal counsel, and has been advised of, 

understands and knowingly, voluntarily and specifically waives all rights that may exist under 

California Civil Code, Section 1542, or any other similar statute, which provides as follows: “A 

general release does not extend to claims that the creditor or releasing party does not know or 

suspect to exist in his or her favor at the time of executing the release and that, if known by him 

or her, would have materially affected his or her settlement with the debtor or released party.” 

7. No Admissions. This Settlement Agreement is entered into as a compromise and 

for the purpose of avoiding the costs and uncertainties of litigation, and does not constitute an 

admission by any Party of liability for any matter including, but not limited to, the allegations 

made in connection with the Adversary Proceeding.  Nothing in this Settlement Agreement nor 

any act or omission relating thereto is or shall be considered an admission, concession, 

acknowledgement, or determination of any liability whatsoever. 

8. Expenses. The Parties shall bear their own costs, expenses, and attorneys’ fees 

incurred to date in connection with the Adversary Proceeding, including the negotiation of and 

entry into this Settlement Agreement. In the event of any dispute in connection with the 

enforcement of this Settlement Agreement, the prevailing Party shall be entitled to its reasonable 

attorneys’ fees, costs, and all necessary disbursements and out-of-pocket expenses, whether 

statutorily approved or non-approved costs, incurred in connection with such action or proceeding, 

as determined by the Court. 

 9. Severability. The Parties agree that if any provision of this Settlement Agreement 

is determined by a court of competent jurisdiction to be illegal, invalid, or unenforceable, that 
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provision shall not be a part of this Settlement Agreement. The legality, validity, and enforceability 

of the remaining provisions shall not be affected by a provision of this Settlement Agreement that 

is illegal, invalid, or unenforceable.  In addition, if feasible, the court of competent jurisdiction can 

modify any provision of this Settlement Agreement, to the extent necessary, to make such 

provision legal, valid or enforceable.   

 10. Miscellaneous. 

  (a) Neither this Settlement Agreement, nor any statement made, or action taken 

in connection with, the negotiation of this Settlement Agreement, shall be offered or received in 

evidence or in any way referred to in any legal action or administrative proceeding among or 

between the Parties hereto, other than as may be necessary: (i) to obtain approval of, and to enforce, 

this Settlement Agreement (including the mutual releases contained herein), or (ii) to seek damages 

or injunctive relief in connection therewith. 

  (b) Each of the Parties hereto shall execute and deliver any and all additional 

papers, documents, and other assurances, and shall do any and all acts and things reasonably 

necessary or appropriate in conjunction with the performance of each of the Parties’ respective 

obligations hereunder. 

  (c) Except as provided in paragraph 4 herein, no provision of this Settlement 

Agreement is intended to confer any rights, benefits, remedies, obligations, or liabilities hereunder 

upon any person other than the Parties hereto and their respective successors. 

  (d) This Settlement Agreement shall be governed by and construed in 

accordance with the laws of the State of Delaware without regard to any choice of law provisions. 
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  (e) This Settlement Agreement may be signed in counterpart originals and 

delivered by facsimile or email via PDF format, which, when fully executed, shall constitute a 

single original. 

  (f) The United States Bankruptcy Court for the District of Delaware shall retain 

exclusive jurisdiction (and the Parties consent to such retention of jurisdiction) with respect to any 

disputes arising from or related to, or other actions to interpret, administer, or enforce the terms 

and provisions of, this Settlement Agreement. 

  (g) Each person or entity who executes this Settlement Agreement on behalf of 

another person or entity represents and warrants that he, she, or it is duly authorized to execute this 

Settlement Agreement on behalf of such person or entity, has the requisite authority to bind such 

person or entity, and such person or entity has full knowledge of and has consented to this 

Settlement Agreement.  The representations and warranties set forth in this paragraph shall survive 

execution of this Settlement Agreement. 

  (h) In executing the Settlement Agreement, each of the Parties represents and 

warrants, for itself, that: (a) it does so with full knowledge of its available rights, (b) it is not relying 

upon and has not relied upon any representations made by any person with regard to the Settlement 

Agreement, other than any written representations and agreements contained herein, (c) it has had 

available to it such information as it, or its counsel, considered necessary to making an informed 

judgment concerning the Settlement Agreement, and (d) it has conducted such investigation as it, 

or its counsel, deemed appropriate regarding the settlement and its rights and asserted rights in 

connection with the matters that are the subject of the Settlement Agreement. 

(i)  The Trustee represents that he has not assigned any claims assigned to the 

Trust pursuant to the confirmed Plan that fall within the scope of the release provisions of 
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paragraphs 4 or 6 of this Settlement Agreement.  Further, the Trustee represents that all D&O 

Claims (as defined in the Plan) were assigned to the Trust on the Effective Date of the Plan. 

(j) The Parties acknowledge that this Settlement Agreement constitutes the 

entire agreement between the Parties with respect to the subject matter hereof, and all prior 

agreements, negotiations and understandings with respect to the subject matter hereof are canceled 

and superseded by this Settlement Agreement. 

(k)  This Settlement Agreement shall not be modified, altered, amended, or 

vacated without the written consent of all Parties hereto, or order of the Court. 

(l) The headings of all sections of this Settlement Agreement are inserted solely 

for the convenience of reference and are not a part of and are not intended to govern, limit, or aid 

in the construction or interpretation of any term or provision hereof. 

11. Bankruptcy Court Approval.  Promptly following the Parties’ execution of this

Settlement Agreement, the Trustee and Trust shall move for approval of this Settlement Agreement 

by the Court pursuant to Federal Rule of Bankruptcy Procedure 9019 (the “9019 Motion”).  The 

9019 Motion shall also seek a determination from the Court that: (i) the Trust Payment can be paid 

to the Trust and Trustee, and (ii) the party to which the Contingency Payment is owed, unless 

otherwise resolved, can be addressed at a future date. Until and unless the Court enters an order of 

approval, this Settlement Agreement shall have no binding effect. 
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IN WITNESS WHEREOF, this Settlement Agreement is hereby executed as of the date(s) 

set forth below: 

AGREED TO AND ACCEPTED BY: 

By:___________________________________ 
Curtis R. Smith, solely in his capacity as Liquidating Trustee 
of the Hastings Creditors’ Liquidating Trust 

Date: ____________________ 

AGREED TO AND ACCEPTED BY:  

By: ____________________________ 
Joel Weinshanker 

Date: ____________________ 

By: ____________________________ 
Alan Van Ongevalle 

Date: ____________________ 

AGREED TO AND ACCEPTED BY:  

By: ____________________________ 
Cathy Hershcopf  

Date: ____________________ 

By: ____________________________ 
Frank Marrs  

Date: ____________________ 

AGREED TO AND ACCEPTED BY:  

By: ____________________________ 
Jeffrey Shrader   

Date: ____________________ 

DocuSign Envelope ID: 4E23C3C7-AED8-46E4-99A8-D8C52A9C8929

10/13/2021

10/13/2021
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CERTIFICATE OF SERVICE 

 

I, Michael Busenkell, Esq., hereby certify that on October 15, 2021, I caused a true and 

correct copy of the Liquidating Trustee’s Motion for Entry of Order (A) Approving Settlement 

Agreement, and (B) For the Related Distribution of Proceeds to be electronically filed and served 

via CM/ECF upon all parties requesting electronic notices in this case and/or via electronic mail 

upon the parties listed below:  

 

Dated: October 15, 2021   

      /s/ Michael Busenkell    

      Michael Busenkell (DE 3933) 

 

Via CM/ECF and/or Electronic Mail  

 

Derek C. Abbott, Esq.  

Susan W. Waesco, Esq.  

Tamara K. Mann, Esq.  

Morris Nichols Arsht & Tunnel LLP 

1201 N. Market Street  

P.O. Box 1347 Wilmington, DE 19899-1347  

dabbott@morrisnichols.com  

swaesco@morrisnichols.com 

tmann@mnat.com  

 

Brett M. McCartney, Esq.  

Erin R. Fay, Esq.  

Elizabeth A. Powers, Esq.  

Bayard, P.A.  

600 N. King Street, Suite 400 Wilmington, 

DE 19801 

bmccartney@bayardlaw.com  

efay@bayardlaw.com  

epowers@bayardlaw.com  

 

 

Thomas R. Fawkes, Esq.  

Brian J. Jackiw, Esq.  

Tucker Ellis LLP 

233 S. Wacker Dr., Suite 6950 

Chicago, Illinois 60606 

Thomas.fawkes@tuckerellis.com 

Brian.jackiw@tuckerellis.com 

 

Harley Goldstein, Esq.  

Matt McClintock, Esq.  

Goldstein & McClintock LLLP 

111 W. Washington 

Suite 1221 

Chicago, Illinois 60602 

harleyg@restructuringshop.com 

mattm@goldmclaw.com 

 

Hannah Mufson McCollum, Esq.  

Office of the United States Trustee 

U. S. Department of Justice 

844 King Street, Suite 2207 

Lockbox #35 

Wilmington, DE 19801 

hannah.mccollum@usdoj.gov  

 

Nena E. Mashaw, Esq.  

Clyde & Co US LLP 

1775 Pennsylvania Ave., NW 

4th Floor 

Washington, DC 20006 

Nena.mashaw@clydeco.us  
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