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IN THE UNITED STATES BANKRUPTCY COURT  
FOR THE DISTRICT OF DELAWARE 

In re: 
 
DRAW ANOTHER CIRCLE, LLC, et al.,1  
 
   Debtors. 
______________________________________ 
 

) 
) 
) 
) 
) 
) 

Chapter 11 

Case No. 16-11452 (JTD) 

(Jointly Administered) 

Related to D.I. 1841 

LIMITED OBJECTION TO THE LIQUIDATING TRUST’S AND THE LIQUIDATING 
TRUSTEE’S MOTION FOR ENTRY OF AN ORDER (I) ENTERING A FINAL 
DECREE CLOSING THE OPEN DEBTOR CASE, (II) AUTHORIZING THE 

DESTRUCTION AND ABANDONMENT OF BOOKS AND RECORDS; 
(III) TERMINATING THE REMAINING RESPONSIBILITIES OF OMNI AGENT 
SOLUTIONS AS CLAIMS AGENT; (IV) AUTHORIZING THE CANCELLATION 

OF CERTAIN OUTSTANDING UNCLAIMED DISTRIBUTIONS; AND 
(V) GRANTING SUCH OTHER RELATED RELIEF 

 
Goldstein & McClintock LLLP (“G&M”) hereby submits this limited objection (this 

“Objection”) to the Liquidating Trust’s (the “Liquidating Trust’s”) and the Liquidating Trustee’s 

(the “Liquidating Trustee’s”) Motion for Entry of an Order (I) Entering a Final Decree Closing 

the Open Debtor Case, (II) Authorizing the Destruction and Abandonment of Books and Records; 

(III) Terminating the Remaining Responsibilities of Omni Agent Solutions as Claims Agent; 

(IV) Authorizing the Cancellation of Certain Outstanding Unclaimed Distributions; and 

(V) Granting Such Other Related Relief [Docket No. 1841] (the “Motion”),2 and states as follows: 

 
1  The subject debtors and the last four digits of their respective federal taxpayer identification 
numbers are as follows: Draw Another Circle, LLC (2102); Hastings Entertainment, Inc. (6375); 
MovieStop, LLC (9645); SP Images, Inc. (7773); and Hastings Internet, Inc. (0809). Under the 
confirmed plan, all of the subject debtors’ bankruptcy cases aside from Draw Another Circle, LLC 
have been closed. Docket No. 1076, Article VIII, Section A.  
2 All citations to filings in the main bankruptcy cases are referred herein as “Docket No. __.”  All 
citations to filings in the G&M Adversary (as defined infra) are referred herein as “G&M Adv. 
Docket No. __.”  All citations to filings in the adversary proceeding captioned Smith v. 
Weinshanker, et al., Adv. Case No. 17-51041 (JTD) (the “Weinshanker Adversary”) are referred 
herein as “Weinshanker Adv. Docket No. __.” 

Case 16-11452-JTD    Doc 1845    Filed 11/30/21    Page 1 of 4



-2- 
 

3 

1. G&M does not object to the bulk of the relief in the Motion. While the Motion 

alleges that the ongoing adversary proceeding captioned as Goldstein & McClintock v. Hastings 

Creditors Liquidating Trust, et al., Adv. Case No. 21-51184 (JTD) (the “G&M Adversary”) is 

moot (which it is not),4 that matter has been addressed by a stipulation between the Liquidating 

Trust, the Liquidating Trustee, Tucker Ellis LLP (“TE”), and G&M [Docket No. 1844], which 

provides, in relevant part, that the parties agree that: (a) neither the Liquidating Trust nor the 

Liquidating Trustee are necessary parties to adjudicate amounts due to G&M and/or TE in the 

G&M Adversary; (b) the G&M Adversary shall survive and not be impacted by any dismissal of 

the above-captioned bankruptcy case; and (c) accordingly, the Liquidating Trust and the 

Liquidating Trustee will be dismissed as defendants in the G&M Adversary. 

2. However, the Motion (and the proposed order accompanying the Motion) also 

requests that the Liquidating Trust, the Liquidating Trustee, and all of its professionals (including 

both TE and its co-counsel, Lowenstein Sandler LLP) “be authorized to immediately destroy those 

Books and Records, if any, in the possession of the Trust, and its respective professionals and 

contractors that the Trust determines, in its sole discretion, are burdensome to the estates or of 

inconsequential value and benefit to the estates.”  G&M solely objects to this request contained in 

the Motion. 

3. Pending the resolution of the G&M Adversary, the Trustee, TE, and TE’s co-

counsel may not destroy any documentation (such as correspondence among themselves or other 

 
3   The Liquidating Trust and the Liquidating Trustee extended G&M’s deadline to object to the 
Motion to November 30, 2021. 
4   The Liquidating Trust, TE, and G&M previously agreed that this Court shall have exclusive 
jurisdiction to resolve the dispute in the G&M Adversary.  See Weinshanker Adv. Docket No. 67, at p. 2. 
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parties, or relevant underlying records), as such documentation is subject to discovery therein. 

Ethics guidelines and other authority recognize that a client has evidentiary obligations in a dispute 

between attorneys over a contingency fee related to a matter for such client. See, e.g., American 

Bar Association Standing Committee on Ethics and Professional Responsibility, Formal Opinion 

487, Fee Division with Client’s Prior Counsel dated June 18, 2019, at 6, n.12 (“Most disputes 

between lawyers about a fee will likely involve the client as a witness. The disputes may also 

involve disclosure of the client’s confidential information under Rule 1.6. In many such 

circumstances, the client may wish simply to move on and not be involved in any dispute between 

her lawyers. In addition, where recoveries are obtained through settlement, many settlement 

agreements impose confidentiality obligations on the client as to the settlement terms. In 

adjudicating a fee dispute with predecessor counsel, the successor lawyer must take steps to ensure 

that any confidentiality term of a settlement is respected.”). 

4. Indeed, the Trust and its professionals (including both TE, as the defendant in the 

G&M Adversary, as well as its co-counsel) have an affirmative duty to preserve evidence which 

might be relevant to the issues raised in the G&M Adversary (particularly given the nature of the 

factual disputes which have arisen between the parties thus far), and the destruction of all 

correspondence and documents would be highly prejudicial to G&M. See Quintus Corp. v. Avaya, 

Inc. (In re Quintus Corp.), 353 B.R. 77, 84 (Bankr. D. Del. 2006); see also Howell v. Maytag, 168 

F.R.D. 502, 505 (M.D. Pa.1996) (holding that a party who is in litigation, or has reason to 

anticipate litigation, has an affirmative duty to preserve evidence which might be relevant to the 

issues in the lawsuit).  

Accordingly, G&M respectfully requests that this Court: (a) deny the portion of the relief 

requested in the Motion referenced herein; (b) fashion an appropriate remedy ensure that evidence 
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relevant to the G&M Adversary is preserved pending the resolution of such adversary proceeding; 

and (c) grant such other and further relief that the Court deems just. 

Dated: November 30, 2021 
Wilmington, Delaware 

Respectfully submitted, 
 

GOLDSTEIN & MCCLINTOCK LLLP  
 

/s/ Maria Aprile Sawczuk              
Maria Aprile Sawczuk, Esq. (No. 3320) 
501 Silverside Road, Suite 65 
Wilmington, DE 19809 
Telephone: (302) 444-6710 
marias@goldmclaw.com 

-- and--   

Harley J. Goldstein, Esq. (admitted pro hac vice) 
111 W. Washington Street, Suite 1221 
Chicago, IL 60602 
Telephone: (312) 219-6731 
Facsimile: (312) 277-2301 
harleyg@goldmclaw.com 
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