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United States District Court,
C.D. California.

Jamie Beechum et al.
v.

Navient Solutions, Inc. et al.

Case No. EDCV 15-8239-JGB-KKx
|

Signed 09/20/2016

Attorneys and Law Firms

Andrew N. Friedman, Sally Mae Handmaker, Cohen
Milstein Sellers and Toll PLLC, Washington, DC, Evan
A. Jenness, Law Offices of Evan A. Jenness, William J.
Genego, Law Offices of William Genego, Santa Monica,
CA, Janet Lindner Spielberg, Janet Lindner Spielberg
Law Offices, Michael D. Braun, Braun Law Group PC,
Los Angeles, CA, for Jamie Beechum et al.

Sheldon E. Eisenberg, Adam J. Thurston, Erin E.
McCracken, Drinker Biddle and Reath LLP, Los Angeles,
CA, Sonya D. Winner, Ashley Margaret Simonsen,
Covington and Burling LLP, San Francisco, CA, Emily
Johnson Henn, Covington and Burling LLP, Redwood
Shores, CA, for Navient Solutions, Inc. et al.

Proceedings: Order GRANTING Defendants' Motion
to Dismiss WITHOUT LEAVE TO AMEND (Doc.
No. 23) and DISMISSING Plaintiffs' First Amended
Complaint WITH PREJUDICE (IN CHAMBERS)

JESUS G. BERNAL, UNITED STATES DISTRICT
JUDGE

*1  Before the Court is a Motion to Dismiss Plaintiffs'
First Amended Complaint brought by Defendants
Navient Solutions, Inc. (“Navient Solutions”), Navient
Credit Finance Corporation (“NCFC”), VL Funding
LLC, Bank of New York Mellon Trust Company, N.A.,
and SLM Private Credit Student Loan Trust 2005-A
(collectively “Defendants”). (“Motion,” Doc. No. 23.)
After considering the papers submitted in support of
and in opposition to the Motion and the arguments
of counsel, the Court GRANTS Defendants' Motion to

Dismiss WITHOUT LEAVE TO AMEND. This action is
DISMISSED WITH PREJUDICE.

I. BACKGROUND

On October 21, 2015, Jamie Beechum, Monica Hervey,
Jeannie Hart filed a Class Action Complaint against
Navient Solutions, Inc. (Doc. No. 1.)

On March 1, 2016, Jamie Beechum and Monica
Hervey (hereinafter “Plaintiffs”) filed the operative First
Amended Complaint (“FAC”) against Defendants. (Doc.
No. 20.) The FAC is based on allegations Plaintiffs have
been illegally charged usurious interest rates on their
private student loans, in violation of California law. (Id.)

On March 30, 2016, Defendants filed the instant Motion
to Dismiss the FAC. (Doc. No. 23.) In support,
Defendants filed a Request for Judicial Notice (“RJN”),
a declaration by their counsel Ashley Simonsen, and three

accompanying exhibits. 1  (Doc. No. 24, 25.) On April 29,
2016, Plaintiffs filed an Opposition and an accompanying
exhibit. (Doc. No. 28, 28-1.) On May 13, 2016, Defendants
filed a Reply. (Doc. No. 30.)

1 The Court does not rely on any of these exhibits when
disposing of Defendants' Motion and thus DENIES
Defendants' Request for Judicial Notice as MOOT.

On June 20, 2016, the Court held a hearing on Defendants'
Motion and considered the arguments of counsel. (Doc.
No. 32.)

II. ALLEGATIONS IN THE FAC

A. General Allegations
Plaintiffs obtained private student loans in 2003 and 2004
using loans application that identified Stillwater National
Bank and Trust Company (“Stillwater”), a national bank,
as the “lender.” (FAC ¶¶ 4, 12-13.) Plaintiffs allege the
“actual lenders” of their loans were the Student Loan
Marketing Association (“SLMA”), or subsidiaries of the
SLM Corporation (“SLM Corp”). (Id. ¶ 5.) Plaintiffs
allege “[t]he SLMA and the SLM Corp. subsidiaries
originated, underwrote, funded and bore the risk of
loss as to the[ir] loans under a confidential agreement,
the ExportSS[ ] Agreement, between the SLMA and
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Stillwater.” (Id. ¶ 6.) “The ExportSS[ ] Agreement
provided that Stillwater was required to sell the loans to

the SLMA at cost within 90 days of being funded.” 2

(Id.) This arrangement “enabled the SLMA and the SLM
Corp. subsidiaries to make high-interest private credit
loans to students such as Plaintiffs ... attending for-profit
schools without the scrutiny of any bank regulatory body,
and without the market restraints faced by regulated
lenders.” (Id. ¶ 7.) Pursuant to the ExportSS Agreement,
the SLMA and SLM Corp. subsidiaries made thousands
of loans to California borrowers using Stillwater as the
nominal lender. (Id. ¶ 8.)

2 A copy of the ExportSS Agreement is attached as an
exhibit to the FAC. (See FAC, Ex. A.)

*2  Plaintiffs' loans are currently serviced by either an
SLMA or an SLM Corp. subsidiary or defendant Navient
Solutions. (Id. ¶ 9.) Plaintiffs allege Navient Solutions
has been illegally charging and collecting interest from
them at a rate greater than 10%. (Id. ¶ 15.) Plaintiffs'
loans were originally assigned to SLMA or an SLM Corp.
subsidiary after their disbursement and were subsequently
sold to various other parties. (Id. ¶¶ 87-94.) Defendant

SLM Private Credit Student Loan Trust 2005-A 3  is the
current nominal owner of Beechum's loan, defendant
VL Funding, LLC is the current nominal owner of one
of Hervey's loans, and defendant NCFC is the current
nominal owner of two of Hervey's loans. (Id. ¶¶ 16-17,
20-21, 22-23.) Each of these defendants are receiving
interest payments from Navient Solutions charged at a
rate greater than 10%. (Id.)

3 Plaintiffs allege defendant Bank of New York Mellon
Trust Company, N.A. “carries out the business of the
2005-A Trust, and it may sue or be sued on behalf of
the 2005-A Trust.” (FAC ¶ 19.)

B. The ExportSS Agreement
The SLMA was created pursuant to federal statute and
chartered by the federal government as a government
sponsored enterprise (“GSE”). (Id. ¶ 33.) In or about 1994,
Congress required the SLMA to transition to a wholly
private company no later than September 30, 2008. (Id.
¶ 34.) As part of the transition, various segments and
subsidiaries of the SLMA were acquired by the SLM
Corp., which continued the SLMA's operations during the
transition period and after the SLMA's dissolution. (Id. ¶
35.)

In an effort to circumvent federal restrictions on its ability
to originate loans and state usury laws, the “SLMA,
and the SLM Corp. and its wholly-owned subsidiaries,
circumvented the law by entering into forward purchase
agreements with so-called lender partners, to make it
appear that the lender was a national bank.” (Id. ¶¶
36-37.) One of these purchase agreements was the SLMA's
ExportSS Agreement with Stillwater. (Id. ¶ 38.)

The ExportSS Agreement became effective on July 1,
2002. (Id. ¶ 39.) Under the ExportSS Agreement, “the
SLMA would originate, underwrite, market and fund
[certain private student] loans for which Stillwater would
be identified as the lender, and which the SLMA
would then purchase from Stillwater.” (Id. ¶ 41.) The
ExportSS Agreement “included a commitment by the
SLMA to purchase a specified dollar volume of loans
within a set period of time.” (Id. ¶ 42.) The ExportSS
Agreement encompassed certain “Eligible Private Loans”
and included Plaintiffs' private student loans. (Id. ¶ 43.)
“The SLMA committed to funding and purchasing at
least $120,000,000.00 in Eligible Private Loans during
the initial commitment period, July 1, 2002 to June 30,
2005, an amount that was subsequently substantially
increased.” (Id. ¶ 44.)

Plaintiffs allege that these loans “were funded from
a bank account maintained by the SLMA,” and that
Stillwater was “required to provide the SLMA with a
power of attorney which, among other things, authorized
the SLMA to debit a Stillwater account in order to fund
all loan disbursements and other payments.” (Id. ¶ 46.)
The SLMA was responsible for disbursing loan funds.
(Id.) Stillwater sold and the SLMA purchased 100% of
the Eligible Private Loans within 90 days of disbursement.
(Id. ¶ 47.) The ExportSS Agreement “specified the loans
would be sold to the SLMA for principal, plus accrued
interest, and less the amount paid or payable to insure the
loans.” (Id. ¶ 48.)

Plaintiffs allege the SLMA was effectively the “actual
lender” of the loans in a number of ways. First, “Stillwater
did not have any risk of loss with respect to the
loans because ... the SLMA provided the funds for
the loans and agreed in advance to purchase the loans
from Stillwater.” (Id. ¶ 50.) Moreover, “[t]he SLMA
controlled all aspects of marketing loans to student
borrowers, and required Stillwater to ‘print, package and
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distribute ... Application Materials in forms acceptable
to [the SLMA],’ based on ‘a design template for such
materials' provided by the SLMA.” (Id. ¶ 51.) Stillwater
was not allowed to alter the content or description of these
application materials without the SLMA's express written
consent. (Id.) Stillwater's role was to add its “name, state,
logo and OE number,” to the applications, which made
it appear as if Stillwater was the lender. (Id.) In addition,
the SLMA “set the terms of the Private Loans; controlled
the schools at which the loans could be made; determined
which students would be approved for loans and for what
amounts; and determined the interest rate on a borrower's
loan based on proprietary credit criteria established by the
SLMA.” (Id. ¶ 52.)

*3  In 2004, the SLMA was dissolved and merged
into the SLM Corp. (Id. ¶ 53.) At this time, the
ExportSS Agreement was amended, and the SLMA's role
was assigned to two wholly-owned subsidiaries of the
SLM Corp., the SLM Education Credit and Finance
Corporation and Sallie Mae, Inc. (Id.)

C. Claims
Based on the foregoing factual allegations, Plaintiffs
assert five state law claims: (1) unlawful and unfair
business practices in violation of the California Unfair
Competition Law (“UCL”); (2) usury in violation of
Article XV, Section 1, of the California Constitution;
(3) violation of California's Usury Law (i.e. Cal. Civ.
Code § 1916-1); (4) claim for money had and received;
and (5) conversion. (Id. ¶¶ 114-163.) Plaintiffs' claim
for money had and received and for conversion and
violation of the UCL are all predicated on Plaintiffs'
theory that Defendants have violated California's usury
prohibition. (Id. ¶¶ 127-133, 151-163.) Plaintiffs seek
restitution, compensatory and statutory damages, and
injunctive relief. (Id. at 27-28.) Plaintiffs also seek to
represent a putative class of individuals residing in
California who obtained student loans and were similarly
charged usurious interest rates. (Id. ¶ 104.)

III. LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(6) allows a party
to bring a motion to dismiss for failure to state a claim
upon which relief can be granted. Rule 12(b)(6) is read in
conjunction with Rule 8(a), which requires only a short

and plain statement of the claim showing that the pleader
is entitled to relief. Fed. R. Civ. P. 8(a)(2); Conley v.
Gibson, 355 U.S. 41, 47 (1957) (holding that the Federal
Rules require that a plaintiff provide “ ‘a short and plain
statement of the claim’ that will give the defendant fair
notice of what the plaintiff's claim is and the grounds
upon which it rests”) (quoting Fed. R. Civ. P. 8(a)(2));
Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007).
When evaluating a Rule 12(b)(6) motion, a court must
accept all material allegations in the complaint—as well
as any reasonable inferences to be drawn from them—
as true and construe them in the light most favorable to
the non-moving party. See Doe v. United States, 419 F.3d
1058, 1062 (9th Cir. 2005); ARC Ecology v. U.S. Dep't of
Air Force, 411 F.3d 1092, 1096 (9th Cir. 2005); Moyo v.
Gomez, 32 F.3d 1382, 1384 (9th Cir. 1994).

“While a complaint attacked by a Rule 12(b)(6) motion
to dismiss does not need detailed factual allegations,
a plaintiff's obligation to provide the ‘grounds' of his
‘entitlement to relief’ requires more than labels and
conclusions, and a formulaic recitation of the elements
of a cause of action will not do.” Twombly, 550 U.S.
at 555 (citations omitted). Rather, the allegations in the
complaint “must be enough to raise a right to relief above
the speculative level.” Id.

Surviving a motion to dismiss requires a plaintiff to allege
“enough facts to state a claim to relief that is plausible
on its face.” Twombly, 550 U.S. at 570; Ashcroft v.
Iqbal, 556 U.S. 662, 697 (2009). “The plausibility standard
is not akin to a ‘probability requirement,’ but it asks
for more than a sheer possibility that a defendant has
acted unlawfully. Where a complaint pleads facts that are
‘merely consistent with’ a defendant's liability, it stops
short of the line between possibility and plausibility of
‘entitlement to relief.’ ” Iqbal, 556 U.S. at 678 (quoting
Twombly, 550 U.S. at 556). The Ninth Circuit has clarified
that (1) a complaint must “contain sufficient allegations
of underlying facts to give fair notice and to enable the
opposing party to defend itself effectively,” and (2) “the
factual allegations that are taken as true must plausibly
suggest an entitlement to relief, such that it is not unfair to
require the opposing party to be subjected to the expense
of discovery and continued litigation.” Starr v. Baca, 652
F.3d 1202, 1216 (9th Cir. 2011).

*4  Although the scope of review is limited to the contents
of the complaint, the Court may also consider exhibits
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submitted with the complaint, Hal Roach Studios, Inc. v.
Richard Feiner & Co., 896 F.2d 1542, 1555 n.19 (9th Cir.
1990), and “take judicial notice of matters of public record
outside the pleadings,” Mir v. Little Co. of Mary Hosp.,
844 F.2d 646, 649 (9th Cir. 1988).

IV. DISCUSSION

Defendants argue the FAC's claims should be dismissed
because: (1) Plaintiffs' loans are exempt from California's
usury prohibition; and (2) Plaintiffs' claims are preempted
by the National Bank Act. (Mot. at 7-28.) Because the
Court finds Plaintiffs' loans are exempt from California's
usury prohibition, the Court does not reach the question
of whether Plaintiffs' claims are preempted by the
National Bank Act. The Court assesses the parties'
contentions below.

A. Applicable Law
Plaintiffs' usury claims are based on Article XV § 1 of
the California Constitution, which provides that interest
charged on an obligation in excess of 10% is usurious and

therefore cannot be collected. 4  “Generally, the California
Constitution sets a maximum annual interest rate of seven
percent on loans and forbearances, but allows parties
by written contract to set the interest rate at up to 10
percent ....” WRI Opportunity Loans II LLC v. Cooper,
154 Cal. App. 4th 525, 533 (2007). The essential elements
of a claim of usury are that: (1) the transaction must be
a loan or forbearance; (2) the interest to be paid must
exceed the statutory maximum; (3) the loan and interest
must be absolutely repayable by the borrower; and (4) the
lender must have a willful intent to enter into a usurious
transaction. Id. “The intent sufficient to support the
judgment of usury does not require a conscious attempt,
with knowledge of the law, to evade it. The conscious and
voluntary taking of more than the legal rate of interest
constitutes usury and the only intent necessary on the part
of the lender is to take the amount of interest which he
receives; if that amount is more than the law allows, the
offense is complete.” Ghirardo v. Antonioli, 8 Cal. 4th
791, 798 (1994), as modified on denial of reh'g (Feb. 2,
1995) (internal citations, quotation marks, and alterations
omitted).

4 Plaintiffs also cite the California “Usury Law,” Cal.
Civ. Code § 1916-1, and claim Defendants violated

both this statutory provision and the California
Constitution. The Usury Law was approved by
California voters as an initiative measure in 1918
prior to the adoption of the usury prohibition
in the California Constitution. See Penziner v.
West American Finance Co., 10 Cal. 2d 160, 174
(1937). The constitutional provisions supersede any
conflicting language in the Usury Law. Barnes v.
Hartman, 246 Cal. App. 2d 215, 220 (1966) (“Insofar
as it established or created different language from
that in the Usury Law, the Constitutional provision
is supreme and controlling.”). Hence, the Court
looks to the controlling language of the California
Constitution when assessing Plaintiffs' usury claims.

“It is a question of fact as to whether a particular
transaction is or is not usurious.” Janisse v. Winston Inv.
Co., 154 Cal. App. 2d 580, 582 (1957). “Where the form
of the transaction makes it appear to be non-usurious, it
is for the trier of the fact to determine whether the intent
of the contracting parties was that disclosed by the form
adopted, or whether such form was a mere sham and
subterfuge to cover up a usurious transaction.” Id. The
Court must “pierce the veil of any plan designed to evade
the usury law and in doing so ... disregard the form and
consider the substance.” Milana v. Credit Disc. Co., 27
Cal. 2d 335, 340 (1945).

*5  The usury prohibition is subject to numerous
exemptions. WRI Opportunity Loans II LLC, 154 Cal.
App. 4th at 533. In particular, the California Constitution
exempts from the usury prohibition loans made by “any
bank created and operating under and pursuant to any
laws of this State or of the United States of America.” Cal.
Const. art. XV, § 1. “[W]hen a loan meets the requirements
for a statutory exemption to the usury law, courts will not
look beyond those requirements to determine whether the
underlying transaction ... betrays an intent to evade the
usury law.” WRI Opportunity Loans II LLC, 154 Cal.
App. 4th at 536; see also Jones v. Wells Fargo Bank, 112
Cal. App. 4th 1527, 1539 (2003) (ignoring allegations that
transactions were a “sham” designed to evade the usury
law where loans fit within exemption).

B. The Parties' Contentions
Defendants argue Plaintiffs' usury claims should be
dismissed because Plaintiffs' loans fall within the
California Constitution's exemption for loans made by
banks. (Mot. at 7-14.) Defendants note that the FAC
itself alleges Plaintiffs' loans were originally issued by
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Stillwater – a bank. (Id. at 8.) Moreover, Defendants ask
that the Court reject any argument by Plaintiffs that the
SLMA (a non-banking entity not exempt from the usury
prohibition) should be considered the actual “lender” of
Plaintiffs' loans. (Id.) Defendants argue that although
the SLMA contracted with Stillwater to purchase the
loans after they were issued and was involved in their
issuance and disbursement, this does render it the actual
“lender” for purposes of the exemption from the usury
prohibition. (Id. at 8-11.) In addition, Defendants contend
that under California law, the Court cannot consider
whether the SLMA intended to circumvent the usury
prohibition through its agreement with Stillwater when
determining whether Plaintiffs' loans are exempted from
the prohibition. (Id. at 11-13.)

Plaintiffs respond that the Court must “look to the
substance of the transaction rather than to its form” when
assessing whether a loan falls into the exemption from
California's usury prohibition. (Opp. at 7.) Moreover,
Plaintiffs argue that the SLMA's intent is relevant to
whether Plaintiffs' loans are exempt from the usury
prohibition and cite a number of purportedly supporting
authorities. (Id. at 9-11.) Hence, Plaintiffs contend that
although Stillwater was the lender of Plaintiffs' loans
“in form,” the FAC sufficiently alleges that the SLMA
was for practical purposes the actual lender and that the
SLMA intended to skirt the usury prohibition through its

agreement to purchase the loans from Stillwater. 5  (Id. at
12.) Consequently, Plaintiffs argue their loans do not fall
under the exemption from the usury prohibition for loans

issued by banks. 6  (Id.)

5 In support of these allegations, Plaintiffs cite a 2011
draft report by the Office of Sallie Mae Oversight
(“OSMO”) of the U.S. Department of the Treasury.
(FAC ¶¶ 65-67, Ex. C.) The draft report found that the
SLMA “in substance, was originating certain private
loans” because Stillwater and other banks “did not
take long-term possession of the notes signed by ...
student borrowers nor did they assume the credit
risk associated with the notes.” (Id., Ex. C at 15.)
It is unclear from the record whether a final draft
of the report was adopted by OSMO or published.
In any case, the Court finds the report irrelevant to
whether it may look to the substance of Plaintiffs'
loan transactions when assessing whether they are
exempted from the usury prohibition.

6 At the hearing on Defendants' Motion, Plaintiffs'
counsel represented that the FAC alleges the SLMA
– not Stillwater – provided the funds loaned to
Plaintiffs. Hence, Plaintiffs' counsel argued Plaintiffs'
loans additionally could not fall under the exemption
for loans issued by banks because the source of the
loans was not Stillwater.

However, the FAC does not expressly allege
that the SLMA was the source of these funds.
Moreover, the copy of the ExportSS Agreement
attached to the FAC indicates the funds were
supplied by Stillwater. The ExportSS Agreement
stated the SLMA would disburse loan funds
from an account belonging to Stillwater. (See
FAC, Ex. A at 5 (stating, in reference to
Stillwater, that funds would be debited by the
SLMA from “your account ... to fund all
loan disbursements and other payments ....”).)
Moreover, in the ExportSS Agreement, the
SLMA explicitly promised Stillwater that it would
“advance funds on your behalf if sufficient funds
are not in your bank account on the day we
attempt to draw from your account” and that
Stillwater agreed “to repay the entire amount
of such advances ....” (Id. at 8.) Hence, even
if the FAC alleges that the SLMA was the
source of the funds, the Court need not accept
such allegations as true because the ExportSS
Agreement's language contradicts them. See Lazy
Y Ranch Ltd. v. Behrens, 546 F.3d 580, 588 (9th
Cir. 2008) (holding courts “need not accept as
true allegations contradicting documents that are
referenced in the complaint”).

C. Analysis
*6  Plaintiffs' claims are subject to dismissal because, even

assuming the allegations in the FAC are true, Plaintiffs'
loans fall under the California Constitution's exemption

for loans issued by banks. 7  The FAC alleges Plaintiffs'
loans were issued by Stillwater – a bank. (FAC ¶ 4.)
Although Plaintiffs argue the exemption does not apply
to their loans because their “lender” was effectively the
SLMA, they do not cite any authority supporting this
proposition. Plaintiffs cite a number of cases for the
proposition that the Court “looks to substance over form
to assess whether a loan, that on its face appears non-

usurious, is in fact usurious.” 8  (Opp. at 6.) Plaintiffs
argue these decisions permit the Court to look at the
“substance” of the SLMA's agreement with Stillwater
and the SLMA's intent in order to determine whether
Plaintiffs' loans are exempted from the usury prohibition.
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(Id. at 7.) However, the cases cited by Plaintiffs only
hold that a court may consider the “substance” of a
transaction over its “form” and the parties' intent when
assessing whether a transaction satisfies the elements of
usury or falls under a common law exemption to the usury
prohibition – not when assessing whether the transaction
or a party to the transaction fall under a constitutional
or statutory exemption from the usury prohibition. See
WRI Opportunity Loans II, LLC, 154 Cal. App. 4th at
536 (holding courts “look to the substance rather than to
the form of the transaction” when assessing applicability
of common law interest contingency exception to usury
prohibition) (internal quotation marks omitted); Jones,
112 Cal. App. 4th at 1537-38 (noting a court must “look
beyond the surface of the transaction to its substance”
specifically when “determining whether a transaction is a
loan or forbearance subject to the usury law, or some other
sort of transaction that is not subject to that law”); West
Pico Furniture Co. v. Pacific Finance Loans, 2 Cal. 3d
594, 603 (1970) (noting “the trier of fact must look to the
substance of the transaction rather than to its form” when
assessing “whether a particular transaction is a usurious
loan or a sale”); Glaire v. La Lanne-Paris Health Spa,
Inc., 12 Cal. 3d 915, 927 (1974) (holding substance of
transaction showed charged interest rate was usurious);
see also Ghirardo v. Antonioli, 8 Cal. 4th 791, 798 (1994),
as modified on denial of reh'g (Feb. 2, 1995) (inquiring
into substance of a transaction to determine whether it was
a loan or forbearance); Boerner v. Colwell Co., 21 Cal.
3d 37, 52 (1978) (inquiring into substance of a transaction
to determine whether it involved “bona fide credit sales”

or “usurious loans”). 9  In short, Plaintiffs do not cite
and the Court cannot find any authority holding that the
applicability of a statutory or constitutional exemption to
the usury provision is a question of fact and is based on
the “substance” of a transaction.

7 Plaintiffs' claims for money had and received,
conversion, and violation of the UCL are all
predicated on their claims that Defendants have
violated California's usury prohibition. Because the
Court finds Plaintiffs' loans are exempted from the
usury prohibition, the Court concludes Plaintiffs'
remaining claims for money had and received,
conversion, and violation of the UCL are subject to
dismissal.

8 The parties discuss Ubaldi v. SLM Corp., 852 F.
Supp. 2d 1190, 1198 (N.D. Cal. 2012), in connection
with Defendants' argument that Plaintiffs' claims

are preempted by the National Bank Act. (Mot. at
22-23; Opp. at 18-20.) In Ubaldi, a plaintiff filed
a putative class action lawsuit against the SLM
Corp. based on allegations similar to those at issue
here: namely, that Stillwater issued a student loan
to the plaintiff, but that the SLM Corp. was the
“de facto lender.” Ubaldi, 852 F. Supp. 2d at 1192.
The plaintiff in Ubaldi asserted various claims under
California law relating to the loans, but did not assert
claims under California's usury prohibition. The
SLM Corp. moved to dismiss the plaintiff's pleading,
contending the plaintiff's loan was issued by Stillwater
– a national bank – and that the plaintiff's claims
relating to the loan were consequently preempted by
the National Bank Act. Id. at 1193. The plaintiff
responded that her loan was not “made” by Stillwater
for purposes of the National Bank Act because the
SLM Corp. was the “actual” lender. Id. at 1194-95.
The Ubaldi court denied the SLM Corp.'s motion
as to this issue, noting that “neither party offer[ed]
persuasive authority as to whether [the National Bank
Act] expressly preempts state law claims against a
loan servicer that is alleged to have actually ‘made’
the loan, rather than the bank named on the loan
documents.” Id. at 1203. Given the absence of clear
precedent as to this point and the parties' “factual
dispute over the identity of the actual lender,” the
Ubaldi court denied the motion to dismiss. Id.

Given that the Ubaldi decision did not involve the
California usury prohibition and instead largely
concerned preemption under the National Bank
Act, the Court finds it irrelevant to whether
Plaintiffs state a claim under the usury prohibition.

9 The parties discuss at length the California Supreme
Court's decision in Boerner v. Colwell Co., 21 Cal.
3d 37, 52 (1978). (Mot. at 9-11; Opp. at 8-9.) In
Boerner, Colwell Company (“Colwell”), a mortgage
banking firm, agreed in advance to buy installment
contracts for the construction of vacation homes
between various builders and homebuyers. 21 Cal.
3d at 41-42, 50, 53. Colwell first developed and
supplied the builders with form application materials,
which were filled out and returned to Colwell. Id. at
42. In addition, Colwell advised the builder of the
“finance charge rate” to be paid by the homebuyers
to Colwell if it purchased the contract. Id. at 41.
Colwell then performed a credit check and, if the
results were “acceptable to it,” provided funds for
construction of the homes and then took immediate
assignment of the contracts. Id. at 41-42, 50-51
(emphasis omitted). The buyers were required to pay
Colwell both the contract price and the finance charge
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in monthly installments. Id. at 42. The buyers sued for
usury, contending Colwell's role in their transaction
“rendered it a ‘lender’ of money within the meaning
of the usury laws.” Id. at 50-51. The buyers contended
that “the transactions here in question – viewed
from the standpoint of substance rather than form –
must ... be held to be usurious loans.” Id. at 47. The
California Supreme Court rejected this argument,
holding that the substance of the transactions showed
Colwell's financing of the contracts did not constitute
a “loan” subject to the usury prohibition and was
instead a “bona fide credit sale.” Id. at 52-53. Among
other considerations, the court noted that the finance
charges were “clearly stated,” and the parties' dealings
were “in good faith.” Id. at 52.

The Court finds Boerner irrelevant to the
question at hand. Boerner addressed whether the
transactions at issue met the elements of usury (i.e.
whether they were loans). As with the other cases
cited by Plaintiffs, Boerner suggested that this is a
question of fact, such that courts must look to the
substance of the transaction and the intent of the
parties. Boerner did not, however, address whether
a court must look to substance or intent when
addressing a statutory or constitutional exemption
to the usury prohibition.

*7  Moreover, two California appellate decisions hold
that the Court must look only to the face of a
transaction when assessing whether it falls under a
statutory exemption from the usury prohibition and not

look to the intent of the parties. 10  See Jones, 112 Cal.
App. 4th at 1537-38 (noting “cases where intent to evade
the usury law is an issue typically involve situations where
the lender claims a transaction is not a loan at all” and that
“Defendants' intent [wa]s irrelevant” where “agreement fit
within a legally authorized exception to the general usury
law”); WRI Opportunity Loans II LLC, 154 Cal. App. 4th
at 536 (noting that “when a loan meets the requirements
for a statutory exemption to the usury law, courts will not
look beyond those requirements”).

10 Plaintiffs cite dictum from Sondeno v. Union
Commerce Bank, 71 Cal. App. 3d 391, 396 (1977),
addressing a hypothetical situation where an entity
exempt from the usury prohibition acts as a lender of
a loan in order to permit a non-exempt entity to avoid
the usury prohibition. In Sondeno, the court held it
would be “reasonable to assume” that courts would
find “the benefits derived from the transaction by the
non-exempt lender to be usurious.” Id. No California
court has cited or discussed such language. The

Court finds this language unpersuasive, especially
given more recent decisions by California courts
governing whether courts may look to the substance
of a transaction when assessing the applicability of a
statutory exemption from the usury prohibition.

In Jones, the California Court of Appeal considered a
plaintiff's claim that a shared loan appreciation agreement
made to his partnership by Wells Fargo Bank (“Wells
Fargo”) was usurious. 112 Cal. App. 4th at 1532. In
opposition, Wells Fargo invoked a California statute
exempting from the usury prohibition loans by national
banks authorized to engage in the trust business who acted
in their fiduciary duty. Id. at 1535. The plaintiff did not
dispute the exemption's applicability and instead argued
the loan was nonetheless usurious despite the exemption
because Wells Fargo “intended to violate the usury law”
and that Wells Fargo's usurious intent rendered the loan
agreement a “sham” shared appreciation loan. Id. at
1537-38. The California Court of Appeal rejected this
argument. Id. The court noted that “[i]n determining
whether a transaction is a loan or forbearance subject to
the usury law, or some other sort of transaction that is
not subject to that law, a court must look beyond the
surface of the transaction to its substance.” Id. However,
the court held, “cases where intent to evade the usury law
is an issue typically involve situations where the lender
claims a transaction is not a loan at all.” Id. at 1538.
Because there was no dispute that the transaction at
issue was a loan agreement or that the loan “fit within
a legally authorized exception to the general usury law,”
the court concluded the loan was exempt from the usury
prohibition. Id. The court explicitly stated Wells Fargo's
intent was “irrelevant” to the exemption question. Id. The
court also noted the loan would fall under a separate
statutory exemption for shared appreciation loans. Id. at
1538-39. As to this point, the court distinguished Ghirardo
– one of the cases Plaintiffs rely upon for the proposition
that the parties' intent must be considered here. Id. at 1539.
The court noted that while the “intent to evade the usury
law” was considered in cases like Ghirardo, it had no
application to “loans or forbearances covered by modern
statutory exemptions that remove the need for evasion.”
Id.

Similarly, in WRI Opportunity Loans II LLC, two
plaintiffs claimed a loan provided to a limited liability
company they owned was usurious. 154 Cal. App. 4th
at 530-31. The lender claimed the loan fell within the
statutory exemption from the usury prohibition for shared
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appreciation loans. Id. at 531. When addressing the
applicability of the exemption, the California Court of
Appeal re-affirmed the decision in Jones, holding “that
when a loan meets the requirements for a statutory
exemption to the usury law, courts will not look beyond
those requirements to determine whether the underlying
transaction ... betrays an intent to evade the usury law.”
Id. at 536. The court reasoned that “the function of
statutory exemptions generally is to curtail this kind of
inquiry into the underlying transaction.” Id. at 540.

*8  Plaintiffs attempt to distinguish Jones and WRI
Opportunity Loans II LLC, arguing “both cases pertain to
exempt transactions (shared appreciation loans).” (Opp.
at 11 n.5.) Plaintiffs argue that, “[i]n contrast, when the
exemption belongs to an entity in what otherwise would
be a usurious transaction, the intent of the parties is

critical.” 11  (Id. at 7.) The Court rejects this argument. As
an initial matter, Plaintiffs cite no authority supporting
the proposition that the Court's inquiry into a transaction
subject to a usury exemption differs based on whether
the exemption pertains to the character of the transaction
or to that of a party to the transaction. Moreover,
Plaintiffs mischaracterize the holding in Jones: in Jones,
the California Court of Appeal concluded a statutory
exemption for certain national banks – similar to that at
issue here – obviated the need for further inquiry into the
intent of the parties. See 112 Cal. App. 4th at 1538. Jones
indicates that the intent of the parties is irrelevant whether
a usury exemption pertains to a category of lenders or to
particular types of transactions. See id.

11 Plaintiffs briefly cite Ghirardo in support of this
proposition, but Ghirardo contains no mention of
the distinction Plaintiffs raise and Plaintiffs do not
explain its relevance.

In sum, all of the cases cited in support of Plaintiffs'
contentions are inapposite because they do not concern
statutory or constitutional exemptions to the usury
prohibition. Moreover, Jones and WRI Opportunity
Loans II LLC indicate the Court must look solely
to the face of a transaction to determine whether an
exemption applies. The Court therefore finds Jones
and WRI Opportunity Loans II LLC controlling. The
Court finds Jones particularly on-point because it
addressed a statutory exemption for certain national
banks comparable to the constitutional exemption at
issue here. See 112 Cal. App. 4th at 1538. The Court
consequently looks only to the face of the transactions

at issue when assessing whether Plaintiffs' loans are
exempted from the usury prohibition. Here, the FAC
alleges Plaintiffs' loans were issued by a bank. (FAC ¶ 4.)
Hence, the Court concludes the loans are exempted from

California's usury prohibition. 12

12 The Court also notes this result is in accord
with public policy considerations. The rationale
underlying the constitutional exemption for banks is
to allow “the assignment or sale by banks of their
commercial property to a secondary market.” Strike
v. Trans-W. Disc. Corp., 92 Cal. App. 3d 735, 745
(Ct. App. 1979). Holding non-exempt entities who
purchase loans from banks to usury requirements
would interfere with this objective and would render
non-exempt entities less inclined to purchase such
loans.

Accordingly, the Court GRANTS Defendants' Motion
to Dismiss insofar as it contends Plaintiffs' loans are
exempted from California's usury prohibition.

D. Leave to Amend
Federal Rule of Civil Procedure 15 provides that leave
to amend “shall be freely given when justice so requires.”
Fed. R. Civ. P. 15(a)(2). A district court, however, may in
its discretion deny leave to amend “due to undue delay,
bad faith or dilatory motive on the part of the movant,
repeated failure to cure deficiencies by amendments
previously allowed, undue prejudice to the opposing party
by virtue of allowance of the amendment, [and] futility
of amendment.” Leadsinger, Inc. v. BMG Music Publ'g,
512 F.3d 522, 532 (9th Cir. 2008) (internal citation and
quotation marks omitted).

Here, amendment of Plaintiffs' pleading would be futile.
As set forth above, the Court finds Plaintiffs fail to
state a claim for usury because their loans are exempt
from California's usury prohibition as a matter of law.
Further amendments would not cure this deficiency.
Accordingly, the Court DISMISSES Plaintiffs' claims
against Defendants WITHOUT LEAVE TO AMEND.

V. CONCLUSION

For the reasons stated above, the Court GRANTS
Defendants' Motion to Dismiss Plaintiffs' FAC. Leave to
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amend is DENIED. This action is DISMISSED WITH
PREJUDICE.

*9  IT IS SO ORDERED.

All Citations

Slip Copy, 2016 WL 5340454

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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ORDER RE DEFENDANT'S MOTION
FOR SUMMARY JUDGMENT [DOC. # 75]

DOLLY M. GEE, UNITED STATES DISTRICT
JUDGE

*1  This matter is before the Court on the Motion for
Summary Judgment filed by Defendant ADT LLC, d/b/
a ADT Security Services, on January 31, 2014 [Doc. #
75]. The Court held a hearing on the Motion on April
4, 2014. The Court has duly considered the arguments
and evidence presented in support of and in opposition to
the Motion. For the reasons discussed below, Defendant's
Motion for Summary Judgment is GRANTED in part and
DENIED in part.

I.

PROCEDURAL HISTORY

On September 30, 2014, Plaintiffs John Adamson, Michal
Clark, John Llewellyn, Andrea Stanley, and Jackie
Warncke, all current or former customers of ADT, filed
a Second Amended Class Action Complaint (“SAC”)
against ADT raising claims concerning ADT's Early
Termination Fees (“ETFs”) and ADT's unilateral price
increases. [Doc. # 62.] The SAC asserts the following
causes of action: (1) violation of Cal. Civ. Code §
1671; (2) violation of the Consumer Legal Remedies Act
(“CLRA”), Cal. Civ. Code § 1750 et seq.; (3) violations
of the California Unfair Competition Law (“UCL”), Cal.
Bus. & Prof. Code § 17200 et seq.; (4) violations of the
Maryland Consumer Protection Act, Md. Code, Com.
Law § 13-101 et seq.; (5) violations of the Truth in Lending
Act (“TILA”), 15 U.S.C. § 1601 et seq.; (6) declaratory
relief; and (7) unjust enrichment. [Doc. # 62.]

ADT filed the instant Motion for Summary Judgment as
to all causes of action on January 31, 2014. [Doc. # 75.]
Plaintiffs filed an Opposition on March 14, 2014. [Doc. #
85.] ADT filed a reply on March 21, 2014. [Doc. # 98.]

II.

FACTUAL BACKGROUND 1

1 ADT makes several evidentiary objections. The Court
only addresses the objections to the extent they relate
to material facts upon which the Court relies.

There is no material dispute of fact as to the following,
unless otherwise noted:

A. Early Termination Fees
Currently, all of ADT's customer agreements are two or
three year term contracts with a 75% ETF. (Consolidated
Separate Statement of Undisputed Fact and Supporting
Evidence (“CSSUF”) ¶ 47 [Doc. # 98-1].) ADT's contracts
with John Adamson, John Llewellyn, and Andrea Stanley

provide: 2

“Your early termination of the
contract. You agree that the charges
due under this contract are based
on your agreement to receive and
pay for the services for ... years.
Accordingly, you agree that if you
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terminate this contract during its
initial term, you will pay us an
amount equal to 75% of the charges
to be paid by you during the
remaining initial ... term of this
contract.”

(CSSUF ¶ 8 (Adamson); ¶ 30 (Llewellyn); ¶ 39 (Stanley).)

2 The parties do not cite to an ETF provision in
Jackie Warncke's contract, but they do not dispute
that she failed to pay the ETF that was assessed
when she terminated her contract. (CSSUF ¶ 32.)
Neither party provides the Court with a copy of
Wilma Clark's home security services contract. ADT's
Motion asserts that Clark's 1996 contract had an
ETF of 100% (Mot. at 9), but there is no evidence
in the record to support this. ADT also states that
Warncke's contract, which was issued by Broadview,
a company ADT acquired, had a 100% ETF. (Id.)

B. The Parties Dispute Whether ADT's Contracts Provide
Hidden Credit.
*2  Plaintiffs assert that ADT recovers the cost of

parts and installation through each month's service
payment on ADT's two or three year contracts. (SAC
¶ 170). In support of this theory, they provide the
following evidence: (1) an ADT advertisement stating:
“Free Home Security System! $850 value at NO COST
to you for parts and activation with only a $99 Customer
Installation Charge and the purchase of alarm monitoring
services” (Declaration of Timothy Fisher ¶ 16, Exh. N
[Doc. # 85-1] ); (2) testimony by John Llewellyn that
when his equipment malfunctioned, ADT offered him the
choice between paying for new equipment and labor, or
signing a new contract that would cover these costs (Fisher
Decl. ¶ 8, Exh. F (“John Llewellyn Depo. 13:1-7”) [Doc. #
85-1] ); and (3) ADT's contracts, providing that ADT may
cancel the contract under certain circumstances, and that
if ADT cancels, “ADT will refund any advance payments
made for services to be supplied after the date of such
termination, less any amounts still due for the installation
of the equipment, for services already rendered and for any
other charges due.” (Declaration of Paul Slattery ¶ 12,
Exh. K at pg. 6 pt. 19(A) [Doc. # 75-12] (emphasis added).)

Although Plaintiffs dispute this, ADT contends that the
monthly charges cover the ongoing security monitoring
service and have nothing to do with installation, labor,
or equipment. They point to testimony by ADT's Chief

Financial Officer for the Residential Business Unit that
ADT does not recoup savings offered at the beginning
of a contract and that the recurring bills during the term
of the contract do not change based on the “installation
value.” (Paul Slattery Decl. ¶ 22, Exh. U (“Ken Porpora
Depo.”) at 304:20-25; 305:1-22 [Doc. # 75-33].) ADT
also proffers testimony by its Manager of Due Diligence
in Authorized Dealer Operations that the amount ADT
charges for the security equipment and installation has
no impact on the monthly monitoring rate. (Paul Slattery
Decl. ¶ 20, Exh. S (“Barbara Rabba Depo.”) at 114:13-17
[Doc. # 75-20].) Instead, the monthly monitoring rate
is “contingent upon the service. It has nothing to do
with the equipment.” (Id. at 115:18-21.) Depending on
your service, however, you may need certain equipment.
(Timothy Fisher Decl. ¶ 21, Exh. S (“Barbara Rabba

Depo.”) at 116:19-23 [Doc. # 85-1].) 3

3 Plaintiffs assert that Exhibit M to the Fisher
Declaration establishes that customers who
“purchase expensive equipment at a discount are
charged more than customers who purchase less
expensive equipment.” (Opp'n at 25.) There is no
indication in the record that Exhibit M is ADT policy,
or that it reflects this proposition.

ADT's “dealer guidelines” outline what a dealer can
“charge and what services are included in that rate.” (Id.
at 49: 8-11.) These guidelines change when there are
“price changes,” such as when ADT has “added new
equipment.” (Id. at 18-24.) The dealer is an independent
business that buys the equipment and can charge “what's
reasonable,” as long as the dealer charges a minimum of
$99. (Supplemental Declaration of Paul Slattery ¶ 3, Exh.
B “(Barbara Rabba Depo.”) at 35:21-24 [Doc. # 98-2].)

ADT has a “credit worthiness” system for new customers,
but the monthly fee does not vary with the customer's
score. (Ken Porpora Depo. at 300:4-21.) ADT bills at
least some customers in advance of service. (Fisher Decl.
¶ 6 Exh. D (“Deposition of Jackie Warncke”) at 13:2-5;
81:15-19 [Doc. # 85-1].)

C. Material Facts Pertaining to Each Plaintiff

1. California Plaintiffs

a. John Adamson
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John Adamson signed a three-year contract with ADT on
June 25, 2012. (Slattery Decl. ¶ 2, Exh. A [Doc. # 75-2].) In
April 2013, Adamson called ADT to terminate his service.
(Slattery Decl. ¶ 3 (“Deposition of John Adamson”) at
21:8-24 [Doc. # 75-3].) At that time, he knew he would
be charged an ETF. (Id. at 22:2-5.) He paid the ETF.
(Id. at 23: 1-15.) Adamson does not allege that ADT ever
increased his monthly fee. (CSSUF ¶ 8.)

b. Michal Clark

Michal Clark is the successor-in-interest in this action to
his mother, Wilma Clark, who is deceased. Wilma Clark
signed a home security services contract with ADT in
or about July 1996. (CSSUF ¶ 19.) The parties dispute
whether she was ever charged and ever paid an ETF.
According to ADT, Wilma Clark did not pay an ETF
and was not charged one. ADT points to billing records
for Clark's Home Security Account, noting that there
are no charges to her account after cancellation and no
evidence of payment of an ETF at any time. (Declaration
of Kim Harris ¶¶ 5-6, Exh. B [Doc. # 75-23].) Michal
Clark does not dispute that he lacks any documentation
that his mother paid the fee. (Id. at 35:17-25.) There is no
evidence that ADT ever charged Wilma Clark a unilateral
rate increase.

2. Maryland Plaintiffs

a. Andrea Stanley

*3  Andrea Stanley signed a contract with ADT on May
10, 2008. (Slattery Decl. ¶ 19, Exh. R [Doc. # 75-19].) Her
rates were never increased. (CSSUF ¶ 35.)

b. Jackie Warncke

Jackie Warncke signed a three-year contract with
Broadview/ADT on May 25, 2010. (Slattery Decl. ¶ 15,
Exh. N [Doc. # 75-15].) ADT never charged Warncke
an increased fee. (CSSUF ¶ 35.) Warncke did not pay
the ETF that ADT charged her when she terminated
her contract. (CSSUF ¶ 32.) Warncke claims that she
suffered harm from the ETF charge in the form of
“multiple credit calls, past collection notices, harassing

credit agencies.” 4  (Fisher Decl. ¶ 6 Exh. D (“Deposition

of Jackie Warncke”) at 17:16-18 [Doc. # 85-1].) Under
ADT policy, a customer who voluntarily cancels a
contract and does not pay the ETF will “30 days later ...
be automatically placed with one of [ADT's] collection
agencies.” (Fisher Decl. ¶ 10 Exh. H (“Phil McDevit
Depo.”) at 45:12-20 [Doc. # 85-1]; CSSUF ¶ 60.)

4 ADT objects to this evidence as hearsay and on the
basis of the best evidence rule. The objections are
overruled. This testimony is not hearsay to the extent
it is offered as evidence that these incidents occurred
and any reasonable inferences to be drawn therefrom
—not that Warncke was reported to a credit agency
by ADT.

3. Georgia Plaintiff

a. John Llewellyn

John Llewellyn signed a three year contract with ADT
on August 11, 2011 and is still a customer of ADT and,
therefore, he has never paid an ETF. (CSSUF ¶ 22.)
The parties agree that Llewellyn's contract contains the
following provision:

Increases in Charges. ADT has the
right to increase the annual service
charge at any time after the first
year. If I object in writing to the
increase within thirty (30) days of
receiving notice of the increase, and
if ADT does not waive the increase,
then I may terminate this Contract
effective thirty (30) days after ADT's
receipt of my written notice of
termination. In this situation, I
will not have to pay the contract
termination charges described in
Paragraph 2 above [referring to the
ETF].

(Slattery Decl. ¶ 12, Exh. K (“Llewellyn Contract”) at 4
[Doc. # 75-12].) In Llewellyn's October 2012 bill, ADT
notified him that his rate had increased $1.79 per month.
(Slattery Decl. Exh. L [Doc. # 75-13].)

III.
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STANDARDS GOVERNING MOTIONS
FOR SUMMARY JUDGMENT

Summary judgment should be granted “if the movant
shows that there is no genuine dispute as to any material
fact and the movant is entitled to judgment as a matter
of law.” Fed. R. Civ. P. 56(a); accord Wash. Mut. Inc.
v. United States, 636 F.3d 1207, 1216 (9th Cir. 2011).
Material facts are those that may affect the outcome of the
case. Nat'l Ass'n of Optometrists & Opticians v. Harris, 682
F.3d 1144, 1147 (9th Cir. 2012) (citing Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248, 106 S. Ct. 2505, 2510, 91
L.Ed. 2d 202 (1986)). A dispute is genuine “if the evidence
is such that a reasonable jury could return a verdict for the
nonmoving party.” Anderson, 477 U.S. at 248.

The moving party bears the initial burden of establishing
the absence of a genuine issue of material fact. Celotex
Corp. v. Catrett, 477 U.S. 317, 323, 106 S. Ct. 2548, 91
L.Ed. 2d 265 (1986). Once the moving party has met its
initial burden, Rule 56(c) requires the nonmoving party
to “go beyond the pleadings and by her own affidavits,
or by the ‘depositions, answers to interrogatories, and
admissions on file,’ designate ‘specific facts showing that
there is a genuine issue for trial.’ ” Id. at 324 (quoting Fed.
R. Civ. P. 56(c), (e) (1986)); see also Norse v. City of Santa
Cruz, 629 F.3d 966, 973 (9th Cir. 2010) (en banc) (“Rule
56 requires the parties to set out facts they will be able
to prove at trial.”). “[T]he inferences to be drawn from
the underlying facts ... must be viewed in the light most
favorable to the party opposing the motion.” Matsushita
Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574,
587, 106 S. Ct. 1348, 89 L.Ed. 2d 538 (1986). “It is well
settled that a non-moving party must present “more than
a ‘mere ... scintilla of evidence’ to defeat a motion for
summary judgment.” ” United States v. $11,500.00 in U.S.
Currency, 710 F.3d 1006, 1019-20 (9th Cir. 2013) (quoting
Int'l Church of Foursquare Gospel v. City of San Leandro,
673 F.3d 1059, 1068 (9th Cir. 2011)) (alteration in original)
(quoting Anderson v. Liberty Lobby, 477 U.S. 242, 252, 106
S.Ct. 2505, 91 L.Ed.2d 202 (1986)).

IV.

DISCUSSION

A. Article III Standing
*4  To establish Article III standing, a plaintiff

must satisfy a three-part test: (1) the plaintiff “must
have suffered an injury in fact—an invasion of a
legally protected interest which is (a) concrete and
particularized, and (b) actual or imminent, not conjectural
or hypothetical”; (2) “there must be a causal connection
between the injury and the conduct complained of,” i.e.,
“the injury has to be fairly traceable to the challenged
action of the defendant, and not the result of independent
action of some third party not before the court”; and (3)
“it must be likely, as opposed to merely speculative, that
the injury will be redressed by a favorable decision.” San
Luis & Delta-Mendota Water Auth. v. Salazar, 638 F.3d
1163, 1169 (9th Cir. 2011) (quoting Lujan v. Defenders
of Wildlife, 504 U.S. 555, 560-61, 112 S. Ct. 2130, 119
L.Ed. 2d 351 (1992)) (internal quotation marks omitted),
cert. denied, 132 S. Ct. 498, 181 L.Ed.2d 388 (2011);
see also Simon v. Eastern Ky. Welfare Rights Org., 426
U.S. 26, 40 n. 20, 96 S. Ct. 1917, 48 L.Ed.2d 450
(1976) (named plaintiffs who represent a class must allege
and show that they personally have been injured). The
party invoking federal jurisdiction bears the burden of
establishing standing for each form of relief sought. Lujan,
504 U.S. at 561.

It is undisputed that Adamson and Llewellyn paid an
ETF and an increased fee respectively and, therefore,
they have Article III standing. ADT argues that Stanley
and Warncke lack Article III standing because, although
each was charged an ETF, they never paid the fees. ADT
also argues that Clark lacks standing because there is no
evidence that she ever was charged or paid an ETF.

1. There is a Triable Issue of Fact Regarding Whether
Stanley and Warncke Have Been Injured for Purposes
of Article III Standing.

ADT argues that merely being charged a fee does not
constitute injury for purposes of Article III standing.
Plaintiffs respond that Stanley and Warncke have been
injured because their failure to pay the ETFs has harmed
their credit, and injury relating to their credit reports
is sufficient to confer Article III standing. See, e.g.,
Townsend v. Nat'l Arbitration Forum, Inc., No. 09-9325,
2012 WL 12736, *6 (C.D. Cal. Jan. 4, 2012) (“injury
relating to his credit score reports [is] sufficient to
confer Article III standing.”); Parino v. BidRack, Inc.,
838 F. Supp. 2d 900, 909 (N.D. Cal. 2011) (although
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not explicitly considering Article III standing, the court
exercised jurisdiction over case where plaintiff was
charged a fee but it was unclear whether she ever paid
it); Urquhart v. Manatee Mem'l Hosp., No. 806-1418T-17,
2007 WL 2010761, *3 (M.D. Fla. July 6, 2007) (bill
sent to collections agency sufficient injury for Article III
standing); see also Friends of the Earth, Inc. v. Laidlaw
Envtl. Servs. (TOC), Inc., 528 U.S. 167, 180, 120 S.
Ct. 693, 704, 145 L.Ed. 2d 610 (2000) (injury-in-fact for

Article III purposes must be “actual or imminent”). 5

5 At oral argument, ADT pointed to cases cited on
pages 15 through 17 of its reply brief to argue that
Stanley and Warncke lack standing. The majority
of the cases ADT cites do not address Article
III standing, but rather standing under the UCL.
Standing under the UCL is “substantially narrower
than federal standing under article III.” Kwikset Corp.
v. Superior Court, 51 Cal. 4th 310, 324, 120 Cal.
Rptr. 3d 741 (2011). The remaining cases ADT cites
concern standing under the Fair Credit Reporting
Act, not Article III, or are factually distinguishable
nonbinding cases. None of the cases cited address
Article III standing based on injury to credit. See, e.g.,
Delano Farms Co. v. California Table Grape Comm'n,
546 F. Supp. 2d 859, 890 (E.D. Cal. 2008) (grower
lacked standing to seek refunds of past assessments to
a commission for which it was already reimbursed);
Hargis v. Access Capital Funding, LLC, 674 F.3d
783, 791 (8th Cir. 2012) (mortgage borrower whose
payments could not be traced to allegedly unlawful
mortgage fees lacked standing to challenge fees).

*5  Plaintiffs present evidence sufficient to create a triable
issue of fact as to whether Stanley and Warncke's credit
has been damaged or imminently will be damaged by their
failure to pay the charged ETFs: They did not pay the
charged ETFs, and under ADT policy a customer who
voluntarily cancels a contract and does not pay the ETF
will “30 days later ... be automatically placed with one of
[ADT's] collection agencies.” (Fisher Decl. ¶ 10 Exh. H
(“Phil McDevit Depo.”) at 45:12-20 [Doc. # 85-1]; CSSUF
¶ 60.) According to Plaintiffs, Warncke has suffered harm
from the ETF charge in the form of “multiple credit calls,
past collection notices, harassing credit agencies.” (Fisher
Decl. ¶ 6 Exh. D (“Deposition of Jackie Warncke”) at
17:16-18 [Doc. # 85-1].) This evidence creates a triable
issue of fact as to whether Stanley and Warncke's credit
was harmed by their failure to pay the charged ETFs.

Accordingly, ADT's Motion for Summary Judgment on
the ground that the Maryland Plaintiffs lack Article III
standing is DENIED.

2. Wilma Clark Lacks Article III Standing.
ADT argues that Wilma Clark lacks Article III standing
because she was never charged nor paid an ETF. As
detailed above, ADT's billing records give no indication
that Wilma Clark was charged or paid an ETF. In
response, Wilma Clark's son offers a hearsay statement
based on what his mother told him that she did in fact
pay an ETF. There is no other admissible evidence in the
record showing that Wilma Clark was charged or paid
an ETF, such that she sustained an Article III injury-in-
fact. Summary judgment is therefore GRANTED as to the
claims asserted on behalf of Clark.

B. The Voluntary Payment Doctrine Does Not Bar
Plaintiffs' Claims.
ADT argues that Adamson and Llewellyn voluntarily
paid the ETF or the increased rate, and thus their claims
are barred by the voluntary payment doctrine.

The voluntary payment doctrine prevents recovery of
money by a plaintiff who voluntarily paid with “full
knowledge of the facts.” Am. Oil Serv. v. Hope Oil Co.,
194 Cal. App. 2d 581, 586, 15 Cal. Rptr. 209 (1961). A
payment made “under protest” is insufficient to make
it involuntary. Steinman v. Malamed, 185 Cal. App.
4th 1550, 1558, 111 Cal. Rptr. 3d 304, 309 (2010). An
involuntary payment is one which is made under “duress,
coercion, or compulsion, when the payor has no other
adequate remedy to avoid it.” Id. (citing W. Gulf Oil Co. v.
Title Ins. & Trust Co., 92 Cal. App. 2d 257, 264, 206 P.2d
643, 648 (1949)). A payment is made under duress where
a “reasonably prudent man finds that in order to preserve
his property or protect his business interests it is necessary
to make a payment of money which he does not owe.” Id.
(citing W. Gulf Oil Co., 92 Cal. App. 2d at 265).

There is a split of authority among district courts
on whether the voluntary payment doctrine applies to
violations of “statutorily defined public policy,” such as
the consumer protection violations alleged here. See Sobel
v. Hertz Corp., 698 F. Supp. 2d 1218, 1223-24 (D. Nev.
2010) (collecting cases). Plaintiffs argue persuasively that
the doctrine does not apply at all because the statutory
provisions at issue are designed by the legislature to
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protect consumers and cannot be waived. It does not
appear that any California appellate court or the Ninth
Circuit has weighed in on this issue. Some district courts
addressing statutory consumer protection claims appear
to assume, without discussion, that the doctrine applies.
See, e.g., Belle v. Chrysler Grp., LLC, No. 12-00936,
2013 WL 949484, *8 (C.D. Cal. Jan. 29, 2013); Parino
v. BidRack, Inc., 838 F. Supp. 2d 900, 909 (N.D. Cal.
2011); but see Sobel, 698 F. Supp. 2d at 1223-24 (voluntary
payment doctrine does not apply to statutory consumer
protection claims under Nevada law); Indoor Billboard /
Wash., Inc. v. Integra Telecom of Wash., Inc., 162 Wash.
2d 59, 86, 170 P.3d 10 (2007) (voluntary payment doctrine
does not apply to statutory consumer protection claims
under Washington law).

*6  This Court need not decide whether the voluntary
payment doctrine applies to statutory consumer claims at
this time, because it concludes that even if it did, it does
not preclude Adamson or Llewellyn's claims under the
circumstances of this case.

1. Adamson
Under ADT policy, when a customer voluntarily cancels
a contract and does not pay the ETF, “30 days later, if
no payment has been recorded in the system, that account
will be automatically placed with one of our collection
agencies.” (CSSUF ¶ 60.) Even without knowledge of this
fact, a “reasonably prudent” ADT customer would find it
“necessary to make the payment” to prevent referral to a
collection or credit agency. See Steinman, 185 Cal. App.
4th at 1558 (quoting Western Gulf Oil, 92 Cal.App.2d at
266); Parino v. BidRack, Inc., 838 F. Supp. 2d 900, 909
(N.D. Cal. 2011) (“payment to her credit card company so
that she could stay in good standing with creditors while
pursuing this action would not bar her claim” under the
voluntary payment doctrine). Because Adamson faced a
choice between payment and potential harm to his credit
for non-payment of a debt, the Court concludes that the
voluntary payment doctrine does not bar his claims. See
Steinman, 185 Cal. App. 4th at 1558; Parino v. BidRack,
Inc., 838 F. Supp. 2d at 909.

Accordingly, summary judgment is DENIED as to
Adamson on the basis of the voluntary payment doctrine.

2. Llewellyn

The SAC raises three claims on behalf of Llewellyn: (1)
violation of TILA—a federal claim; (2) declaratory relief,
based in part on the TILA violation and other violations
not pertaining to Llewellyn; and (3) unjust enrichment,
again based partially on the alleged TILA violation.

ADT summarily asserts that Llewellyn's TILA claim
is barred by the voluntary payment doctrine, citing
American Oil Service v. Hope Oil Company, 194 Cal. App.
2d 581, 584, 15 Cal. Rptr. 209 (1961), a case which involves
purely California state law claims. (Mot. at 20.) Despite an
extensive search, the Court located only one case applying
the voluntary payment doctrine to a federal TILA claim.
In Murry v. America's Mortgage Banc, Inc., No. 03-5811,
2006 WL 1647531 (N.D. Ill. June 5, 2006), the Court
remarked, without further analysis, that “[t]he voluntary
payment defense only bars claims for rescission” under
TILA, citing an Illinois state case, which did not involve
a TILA claim. Id. at *4 (citing King v. First Cap. Fin.
Servs. Corp., 215 Ill.2d 1, 293 Ill.Dec. 657, 828 N.E.2d
1155, 1170 (Ill. 2005)). As the Court does not find this sole
conclusory statement in a non-binding case persuasive, the
Court declines to apply the voluntary payment doctrine,
a creature of state law, to a federal TILA claim absent
evidence of Congressional intent to permit this type of
waiver.

Summary judgment on the basis of the voluntary payment
doctrine's application to Llewellyn is DENIED.

C. Count I on Behalf of Adamson – Violation of Cal. Civ.
Code § 1671.
ADT contends that the ETFs, consisting of 75% of the
remaining fees in its contracts, are an alternative means
of performance as a matter of law and not unlawful
liquidated damages provisions under Cal. Civ. Code §
1671. Therefore, they move for summary judgment on
Adamson, Llewellyn, and Stanley's ETF claims, because
among the five plaintiffs, only these plaintiffs had ETFs
of 75%. (Mot. at 9.) Yet, Llewellyn has not been charged
or paid an ETF. It is undisputed that he is still a customer
of ADT. Moreover, the SAC asserts only the TILA
claim on his behalf. In addition, Stanley's claims rest
on provisions of the Maryland Commercial Code, and
ADT's Motion raises no argument with respect to those
provisions. Therefore, the Court's analysis below pertains
only to Adamson's claim under Cal. Civ. Code § 1671.
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*7  Plaintiffs argue that ADT's ETFs of 75% violate
section 1671, which provides in relevant part:

[A] provision in a contract
liquidating damages for the breach
of the contract is void except that
the parties to such a contract may
agree therein upon an amount which
shall be presumed to be the amount
of damage sustained by a breach
thereof, when, from the nature of the
case, it would be impracticable or
extremely difficult to fix the actual
damage.

Cal. Civ. Code § 1671(d). The question whether a
contractual provision is an unenforceable liquidated
damages provision is one for the court. Morris v. Redwood
Empire Bancorp, 128 Cal. App. 4th 1305, 1314, 27 Cal.
Rptr. 3d 797, 802 (2005).

Under the alternative performance doctrine, “a
contractual provision that merely provides an option of
alternative performance of an obligation does not impose
damages and is not subject to section 1671 limitations.”
In re Cellphone Termination Fee Cases, 193 Cal. App.
4th 298, 328, 122 Cal. Rptr. 3d 726, 752 (2011) (citing
Garrett v. Coast & S. Fed. Sav. & Loan Assn., 9 Cal. 3d
731, 735, 511 P.2d 1197, 1199 (1973)). “In evaluating the
legality of a provision, a court must first determine its
true function and operation.” Id. at 328; see also Roden v.
AmerisourceBergen Corp., 155 Cal. App. 4th 1548, 1570,
67 Cal. Rptr. 3d 26, 46 (2007) (same). A court must
consider whether, when “viewed from the time of making
the contract,” the contract “realistically contemplates no
element of free rational choice.” Blank v. Borden, 11
Cal. 3d 963, 971, 115 Cal. Rptr. 31 (1974). “When it is
manifest that a contract expressed to be performed in the
alternative is in fact a contract contemplating but a single,
definite performance with an additional charge contingent
on the breach of that performance, the provision cannot
escape examination in light of pertinent rules relative to
the liquidation of damages.” Garrett, 9 Cal. 3d at 738.

In Blank, the California Supreme Court addressed a
contract provision providing a party the right to terminate
a contract early if she paid a pre-determined fee. The
Court concluded that this clause provided:

a true option or alternative: if,
during the term of an exclusive-
right-to-sell contract, the owner
changes his mind and decides that
he does not wish to sell the subject
property after all, he retains the
power to terminate the agent's
otherwise exclusive right through
the payment of a sum certain set
forth in the contract.

11 Cal. 3d at 970. In contrast, in Garrett, the Court
examined a charge for late payment of installments on a
contract that was imposed by applying an increased rate
in the remaining unpaid principal balance. 9 Cal. 3d at
738. The Court concluded that the charge was an unlawful
penalty because it was an “additional sum [charged] as
damages for breach.” Id.

Although California courts have not squarely addressed
the issue before the Court—whether a consumer
fixed-term installment contract with an ETF is a
liquated damages clause or an alternative means of
performance—federal courts have applied California law
in circumstances substantially similar to those before this
Court. Having considered the relevant case law, the Court
concludes that the 75% ETFs charged by ADT are an
alternative means of performance on the contract.

*8  In Hutchison v. AT & T Internet Services, Inc., No.
07–3674, 2009 WL 1726344 (C.D. Cal. May 5, 2009), aff'd
sub nom. Hutchison v. Yahoo! Inc., 396 Fed.Appx. 331 (9th
Cir. 2010), the court held that an ETF for disconnecting
Internet and phone services was not a penalty. The court,
relying on Blank, held that the plaintiffs had a rational
choice when they were “presented with two means of
fulfilling their obligations under the Agreement: (1) retain
the full year of service for approximately $40 a month, or
(2) retain service for less than a year and pay the monthly
rate for the service received in addition to the $200 ETF.”
Id. at *5. In Hutchison, the ETF was fixed, and the Court
held it was not a penalty even though at a certain point the
ETF would exceed the remaining monthly fees. Id.

Here, because the ETF of 75% is always less than the
option of paying the contract in full, the Court concludes
that, viewed at the point of contracting, the option of
paying the ETF was a rational choice. Blank, 11 Cal. 3d at
971. For example, paying the 75% ETF would be rational
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for a customer who moved or decided that for some other
reason she no longer needed ADT's services because it
would be less expensive than fulfilling her obligations
under the full term of the contract. See Hutchison, 396
Fed.Appx. at 333, 334 (choice between fulfilling contract
or paying ETF rational at time of contract and not a
penalty); see also Schneider v. Verizon Internet Servs.,
Inc., 400 Fed.Appx. 136, 138 (9th Cir. 2010) (same); In
re Cellphone Termination Fee Cases, 193 Cal. App. 4th
298, 329, 122 Cal. Rptr. 3d 726, 752 (2011) (“If this case
concerned a Sprint clause that stated customers could
terminate term contracts early by paying a fee, then that
fee might well be an alternative means of performance.”)

Similarly, in Minnick v. Clearwire US, LLC, 683 F. Supp.
2d 1179 (W.D. Wash. 2010), the court held that where
“[c]ustomers could elect to fulfill their contract in one of
two ways—they could pay for service for the full term of
the contract or pay the monthly fee for a shorter term
plus the ETF—the choice was rational and the ETF was
an alternative method of performance.” Id. at 1185; see
also Minnick v. Clearwire U.S. LLC, 174 Wash. 2d 443,
450, 275 P.3d 1127, 1131 (2012) (same). The Court noted
that “at the time the parties entered the contract, the
customer did not know if or when they would cancel
their service,” thus the choice was rational as evidenced
by the fact that some customers had “elected to incur
the ETF” while others decided to continue their monthly
payments because it was cheaper. Id. Here, with a 25%
discount, it is always cheaper for ADT customers with
a 75% ETF to pay the ETF rather than fulfill their
contractual obligations if they wish to exercise the option
of terminating the contract early. Therefore, having the
choice to incur the ETF of 75% is rational when viewed at
the time of contracting.

Plaintiffs argue that Hutchison and Minnick can be
distinguished because there the customers were given the
choice between two types of contracts. Besides the term
contract with an ETF, a month-to-month contract was
an available, albeit more expensive, option. Hutchison,
396 Fed.Appx. at 333; Minnick, 174 Wash. 2d at 446.
Although the Ninth Circuit noted the choice between
two contracts as one factor in considering whether the
choice was rational, its holding did not rest on this fact,
and the analyses of the district courts in both Hutchison
and Minnick did not even consider that the plaintiffs
could have chosen another contract. Hutchison, 2009 WL
1726344, *5; Minnick, 174 Wash. 2d at 1185. Furthermore,

in Blank, the California Supreme Court determined that
a contract which allowed a party to terminate early but
pay a fee was not a penalty, and did not consider whether
there was a second contract to which the party could have
agreed. The Blank Court's analysis rested solely on the
contract at hand. 11 Cal. 3d at 970.

*9  Accordingly, the Court finds that ADT's ETFs of 75%
are not an unlawful penalty as a matter of law. The Court
GRANTS the motion for summary judgment on Count I
for violation Cal. Civ. Code § 1671 as to Adamson.

D. Count II On Behalf of Adamson – Violations of the
CLRA.
ADT's Motion includes one sentence asserting that
Plaintiffs' second cause of action under the CLRA fails
because the ETFs are valid. (Mot. at 15.) Although the
Court has concluded above that the ETFs are valid
alternative performance provisions, Plaintiffs' second
cause of action for a violation of the CLRA is not
based solely on the ETFs' validity. Plaintiffs also allege
that ADT violated Cal. Civ. Code §§ 1770(a)(5), 1770(a)
(9), 1770 (a)(14) by failing to adequately disclose the
ETFs. ADT's Motion does not address these allegations.
The Court therefore GRANTS the Motion for Summary
Judgment on Adamson's CLRA claims to the extent they
are based on charging the ETFs. The Court DENIES the
Motion to the extent those claims are based on the failure
to disclose the ETFs.

E. Counts III, IV, and V – Violations of Cal. Bus. & Prof.
Code § 17200 et seq.
The UCL prohibits “unfair competition,” which includes
“any unlawful, unfair, or fraudulent business act or
practice.” Cal. Bus. & Prof. Code § 17200. “Because the
statute is written in the disjunctive, it is violated where a
defendant's act or practice violates any of the ... prongs.”
Davis v. HSBC Bank Nev., N.A., 691 F.3d 1152, 1168 (9th
Cir. 2012) (citing Lozano v. AT&T Wireless Servs., Inc.,
504 F.3d 718, 731 (9th Cir. 2007)). Plaintiffs allege that
ADT's conduct violates all three prongs of the UCL. The
Court addresses each prong in turn.

1. Count III on Behalf of Adamson – Unlawful Business
Practices.

The unlawful prong “borrows violations of other laws
and treats them as unlawful practices that the unfair
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competition law makes independently actionable.” Davis,
691 F.3d at 1168 (citing Cel-Tech Comm'ns, Inc. v. Los
Angeles Cellular Tel. Co., 20 Cal. 4th 163, 180, 83 Cal.
Rptr. 2d 548 (1999)). “[V]irtually any state, federal or
local law can serve as the predicate for an action under
section 17200.” Id. (citing People ex rel. Bill Lockyer v.
Fremont Life Ins. Co., 104 Cal. App. 4th 508, 128 Cal.
Rptr. 2d 463 (2002)). Because the Court has concluded
that the ETFs of 75% are not unlawful penalty provisions,
these ETFs also are not unlawful under Section 17200.
Plaintiffs' third cause of action for violation of the UCL
based on unlawful business practices is limited to the

validity of the ETFs. 6  Therefore, ADT's Motion for
Summary Judgment on Plaintiffs' third cause of action is
GRANTED as to Adamson.

6 In the SAC, Plaintiffs also allege that the UCL's
unlawful prong is violated based on the violation of
TILA. (SAC ¶ 124.) Plaintiffs' TILA claim, however,
is raised only on behalf of Llewellyn, the Georgia
Plaintiff. (SAC – Count VII pg. 32.) Plaintiffs' UCL
claims are asserted only on behalf of California
Plaintiffs Adamson and Clark. (SAC – Count III
pg. 24). Moreover, the UCL unlawful claim appears
to be premised on the ETFs, and the parties agree
that Adamson neither paid nor was charged an ETF
because he is still a customer.

2. Count IV on Behalf of Adamson – Unfair Business
Practices.

*10  Conduct is “unfair” under the UCL either if
it “offends an established public policy or when the
practice is immoral, unethical, oppressive, unscrupulous
or substantially injurious to consumers,” or when the
alleged unfairness is “tethered to some legislatively
declared policy” or has an “actual or threatened impact
on competition.” Davis, 691 F.3d at 1169-70. Count IV
asserts several allegations relating to the unfairness of
the 75% ETFs, which fail on the basis of the Court's
conclusion that they are valid alternative performance
provisions. Count IV also alleges that ADT's imposition
of unilateral price increases violates the unfair prong of
the UCL. Yet, it is undisputed that Adamson has not been
charged nor has he paid an increased rate, and Count IV
is raised only with respect to Adamson. (CSSUF ¶ 8.)

Accordingly, ADT's Motion for Summary Judgment on
Count IV is GRANTED.

3. Count V on Behalf of Adamson – Fraudulent Business
Practices.

“A business practice is fraudulent under the UCL if
members of the public are likely to be deceived.” Davis,
691 F.3d at 1169. Plaintiffs' allegations that ADT violated
the fraud prong of the UCL are summarized as follows:
(1) failing to adequately disclose material information,
including the ETFs; (2) failing to disclose that contracts
may be extended or an ETF applied if a customer moves
prior to the termination of the contract; and (3) charging
unlawful ETFs. ADT moves for summary judgment on
Count V on the basis that the 75% ETFs are lawful.
(Mot. at 15.) It fails to make any arguments regarding
adequate disclosure of the ETFs and the other allegations
constituting Plaintiffs' fraud claim.

ADT's Motion for Summary Judgment is therefore
GRANTED on Count V to the extent it is based on the
validity of 75% ETFs, and is DENIED on Plaintiffs' claims
that ADT failed to properly disclose the ETFs and the
possible extension of contracts.

F. Count VI on Behalf of Stanley and Warncke –
Violations of the Maryland Consumer Protection Act.
ADT makes the conclusory assertion that because ADT's
ETF of 75% is an alternative means of performance under
California law, Plaintiffs' ETF claims on behalf of Stanley
and Warncke under Maryland law also fail. (Mot. at
15.) Yet, ADT's Motion raises no argument regarding
the Maryland claims. Moreover, Plaintiffs' claims under
the Maryland Consumer Protection Act include failure to
adequately disclose the ETFs and false advertising—not
just the validity of the ETFs. (SAC – Count VI pg. 29.)
Finally, ADT states that it does not challenge the validity
of Warncke's ETF, which is 100%. (Mot. at 9.)

In the absence of briefing on Maryland law, the Court
DENIES the Motion for Summary Judgment on Count
VI.

G. Count VII on behalf of Llewellyn – Violation of TILA.

1. Llewellyn's TILA Claim is Not Time-Barred.
Llewellyn alleges that the amount of his payments was not
properly disclosed at the time of contracting, as required
by TILA, 15 U.S.C. § 1638(6), because ADT unilaterally
increased his rates after the first year of his contract. The
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parties agree that Llewellyn signed his ADT contract on
August 11, 2011, first paid the unilateral price increase in
October 2012, and Plaintiffs filed this suit on December
10, 2012. (Slattery Decl. ¶¶ 12-13, Exh. K, L.) ADT asserts
that the one-year limitations period under 15 U.S.C. §
1640(e) for TILA claims commenced when the contract
was signed and thus expired before this suit was filed.
Plaintiffs argue that equitable tolling applies.

A plaintiff may bring a TILA claim “within one year from
the date of the occurrence of the violation.” 15 U.S.C.
§ 1640(e). In King v. State of California, 784 F.2d 910
(9th Cir. 1986), the Ninth Circuit described the accrual of
claims under TILA and when they are subject to equitable
tolling:

[W]e hold that the limitations
period in Section 1640(e) runs
from the date of consummation
of the transaction but that the
doctrine of equitable tolling may,
in the appropriate circumstances,
suspend the limitations period until
the borrower discovers or had
reasonable opportunity to discover
the fraud or nondisclosures that
form the basis of the TILA
action. Therefore, as a general
rule the limitations period starts
at the consummation of the
transaction. The district courts,
however, can evaluate specific
claims of fraudulent concealment
and equitable tolling to determine
if the general rule would be unjust
or frustrate the purpose of the Act
and adjust the limitations period
accordingly.

*11  Id. at 915. “[T]he mere existence of TILA violations
and lack of disclosure does not itself equitably toll the
statute of limitations.” Garcia v. Wachovia Mortg. Corp.,
676 F. Supp. 2d 895, 906 (C.D. Cal. 2009) (citing Hubbard
v. Fidelity Federal Bank, 91 F.3d 75, 79 (9th Cir. 1996)
(noting that a contrary rule would toll the limitations
period whenever there were improper disclosures)).

Plaintiffs assert that the limitations period was tolled until
October 2012, when ADT unilaterally raised Llewellyn's
monthly rate. They contend that Llewellyn could not

have known that ADT would increase his rates until it
did raise them—the contract provided only that ADT
could raise the rates. The contract provides: “[A]t times
we need to reevaluate our rates due to increasing costs of
doing business. Thus ADT contracts allow for periodic
increases.” (CSSUF ¶ 27.) In addition, ADT reserves the
right to increase its monthly fees only after the first year
of the contract. (CSSUF ¶ 23.) Plaintiffs therefore argue
that if, as ADT asserts, the limitations period commenced
on the day the contract was signed, ADT would effectively
immunize itself from TILA claims based on rate increases
because a plaintiff's TILA claim could never become ripe
within the one-year-limitations period.

Because Llewellyn's contract did not state that his rates
would increase and by how much, he lacked notice that
the amount of his monthly payments was inadequately
disclosed until ADT increased his monthly payment.
As another court in this circuit explained, where “the
violation complained of consists of non-disclosure, there
can be no notice of the term or terms that were not
disclosed until those terms are imposed on the loan.”
Yang v. Home Loan Funding, Inc., No. 07-1454, 2010 WL
670958, *6 (E.D. Cal. Feb. 22, 2010).

In this case, the Court finds that the limitations period
was equitably tolled until October 2012, when ADT first
increased Llewellyn's rates. Llewellyn's TILA claim is
therefore timely. See Plascencia v. Lending 1st Mortgage,
583 F. Supp. 2d 1090, 1097 (N.D. Cal. 2008) (declining to
apply TILA's limitations period because “while the Note
and the Statement are literally accurate, Plaintiffs may be
able to show that Defendants obscured crucial terms of
the mortgage”); Yang, 2010 WL 670958, *5-6 (although
TILA violations were “evident on the face of the loan
documents ... plaintiff had no way of discovering those
terms ... until the wrongful terms were imposed”).

Accordingly, ADT's Motion for Summary Judgment on
Llewellyn's TILA claim on the basis that it is untimely is
DENIED.

2. There is a Material Question of Fact Regarding
Whether ADT's Contracts Are Consumer Credit
Transactions.

TILA mandates certain disclosures by a creditor for
“each consumer credit transaction other than an open
end credit plan.” 15 U.S.C. § 1638(a). A “consumer credit
transaction” under TILA refers to “credit offered or
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extended to a consumer primarily for personal, family, or
household purposes” by a creditor. 12 C.F.R. § 226.2(a)
(12). A creditor is:

a person who both (1) regularly
extends, whether in connection with
loans, sales of property or services,
or otherwise, consumer credit which
is payable by agreement in more
than four installments or for which
the payment of a finance charge
is or may be required, and (2)
is the person to whom the debt
arising from the consumer credit
transaction is initially payable ....

*12  15 U.S.C. § 1602(g). Credit is “the right granted by
a creditor to a debtor to defer payment of debt or to incur
debt and defer its payment.” 15 U.S.C. § 1602(e).

As this Court outlined in its Order Re Defendant's Motion
for Judgment on the Pleadings, a contract need not
include a credit transaction on its face to fall within
TILA's parameters. (see Order at 5-6 [Doc. # 60] ) (citing
Mourning v. Family Publ'ns Serv., Inc., 411 U.S. 356,
366-67, 93 S. Ct. 1652, 36 L.Ed. 2d 318 (1973)). In
Mourning, the Supreme Court noted the risk of entities
“ ‘burying’ the cost of credit in the price of goods sold”
to circumvent TILA. 411 U.S. at 366. “Thus in many
credit transactions in which creditors claimed that no
finance charge had been imposed, the creditor merely
assumed the cost of extending credit as an expense of
doing business, to be recouped as part of the price charged
in the transaction.” Id.

The Court has found little guidance regarding when
an installment contract constitutes a “consumer credit
transaction” under TILA, and the parties fail to cite any
case other than Mourning, which does not address the
question. Although it does not consider a TILA claim,
People of the State of California v. ADT Security Services,
Inc., is instructive. In that case, a California trial court
held that ADT's contracts were subject to California's
Unruh Act, Cal. Civ. Code § 1801.1, and failed to comply
with the Act's disclosure requirements. People of the
State of California v. ADT Security Services, Inc., No.
No. 08-01301 (Nov. 6, 2009). (Declaration of Timothy
Fisher in Opposition to Motion for Judgment on the
Pleadings, Exh. D [Doc. # 53-5].) The Court reasoned,
after examining California law, that where a party enters

a non-cancellable contract payable in installments, the
contract is “considered to contain a hidden finance
charge ... [because] a ‘promise’ has been received by the
buyer for which payment can be fully determined and,
if paid over a period of time, the buyer is entitled to
know whether he or she is paying extra, i.e. a finance
charge, for the privilege of paying in installments.” Id.
at 2. The contracts at issue in ADT Security Services
were ADT's contracts with ETFs of 75%. Id. at 4. The
Court distinguished Crawford v. Farmers Grp., Inc., 160
Cal. App. 3d 1164, 207 Cal. Rptr. 155 (1984), where the
installment contract provided one month of coverage for
each month an insurance premium was paid—without any
obligation to pay or purchase beyond that month—and
thus was not governed by TILA Id. at 2.

In Odier v. Hoffmann School of Martial Arts, Inc., 619
F. Supp. 2d 571 (N.D. Ind. 2008), the Court held that
an installment contract for classes constituted a credit
transaction under TILA because students could receive
classes before payment. Id. at 580. It also noted that the
plaintiff could not cancel the contract and stated in dicta
that the ability to cancel an agreement “may be ... what
distinguishes between agreements that do extend credit
and those that do not under the Truth in Lending Act.” Id.
at 581. In asserting this proposition, it looked to insurance
premiums, noting that under 12 C.F.R. § 226, otherwise
known as Regulation Z (which implements the Truth
in Lending Act, see 12 C.F.R. § 226.1 (a)), “[i]nsurance
premium plans that involve payment in installments with
each installment representing the payment for insurance
coverage for a certain future period of time” is not subject
to TILA—“unless the consumer is contractually obligated
to continue making payments.” Id (citing 12 C.F.R. 226,
supplement 1, F.R.R.S. 6-1162.1).

*13  Plaintiffs proffer sufficient evidence to create an
inference that ADT's contracts involve “consumer credit
transactions” under TILA. If ADT cancels the contracts,
“ADT will refund any advance payments made for
services to be supplied after the date of such termination,
less any amounts still due for the installation of the
equipment, for services already rendered and for any
other charges due.” (Slattery Depo. ¶ 12, Exh. K at
pg. 6 pt. 19(A) [Doc. # 75-12] (emphasis added).) In
addition, when his equipment failed, Llewellyn was
offered the choice between paying for new equipment and
labor for installation, or signing a new “longer term”
contract that would cover “the installation of that new
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equipment.” (Fisher Decl. ¶ 8, Exh. F) (“John Llewellyn

Depo. 13:1-7, 19-23 [Doc. # 85-1].”) 7  Finally, even if
Plaintiffs cancel their contract, they are required to pay an
ETF—their obligations do not terminate when they decide
to stop receiving monthly security monitoring from ADT.
See Odier, 619 F. Supp. 2d at 580; Crawford, 160 Cal. App.
3d at 1170.

7 Drawing all reasonable inferences in favor of
Plaintiffs, the Court finds that this fact creates at least
an inference that the monthly fees are not limited to
monitoring costs and also include, at least in some
cases, installation and equipment. If there were no
relationship between the monthly fee and the cost of
installation and equipment, ADT could have simply
replaced Llewellyn's failed equipment and continued
with the existing contract.

During oral argument, ADT argued that there was no
evidence that ADT's contracts bury consumer credit
transactions, pointing to testimony by Barbara Rabba
that ADT's monitoring fee is the same whether or not
an independent dealer or ADT provides the equipment.
(CSSUF ¶ 41.) As noted above, under ADT policy,
ADT dealers can charge “what's reasonable,” as long
as the dealer charges a minimum of $99. (Supplemental
Declaration of Paul Slattery ¶ 3, Exh. B “(Barbara Rabba
Depo.”) at 35:21-24 [Doc. # 98-2].) Given the above
evidence, the Court concludes that there is a material
dispute of fact such that a reasonable jury could find that

ADT's contracts involve a consumer credit transaction. 8

8 During oral argument, ADT also argued that
Defendant's Uncontroverted Fact # 42 is undisputed
and warrants summary judgment. In Uncontroverted
Fact # 42, ADT states that “ADT's monitoring fee
is the same whether or not the customer pays the
entire contract up front or month to month,” (citing
Pope Depo. at 109:16-23 [Doc. # 75-21].) In the
cited testimony, Pope stated that customers are not
currently offered discounts for paying all of their
charges up front and he does not know whether
customers have ever been offered such discounts. (Id.)
Regardless, given Plaintiffs' countervailing evidence,
the Court concludes that there is a material dispute of
fact as to whether the contracts bury hidden credit.

ADT's Motion for Summary Judgment is DENIED to the
extent it is based on the argument that its contracts are not
subject to TILA.

3. There is a Triable Issue of Fact Regarding Whether
the Increased Fee Provision Violates TILA.

TILA mandates that for “each consumer credit
transaction other than under an open end credit plan,”
a creditor must make various disclosures, including the
number, amount, and due dates or period of payments
scheduled to repay the total of payments. 15 U.S.C.
§ 1638(a)(6); 12 C.F.R. § 226.18(g). The SAC alleges
that ADT failed to adequately disclose the amount of
Llewellyn's payments. (SAC ¶ 176.) Llewellyn's contract
did not state that his rate would necessarily increase or by
how much. (Id. ¶ 179; Slattery Depo. ¶ 12, Exh. K [Doc.
# 75-12].) ADT argues that its increased fee provision is
“lawful as a matter of law” because it is straightforward
and allows the customer to object to the increase and
cancel the contract with no fee. (Mot. at 13.) Yet, these
arguments appear to focus on whether Plaintiffs can show
violations of Cal. Bus. & Prof. Code § 17200. (See Mot.
at 13-14.) ADT does not address why the unilateral fee
increase provision is valid under TILA, except to argue
that TILA does not apply because the contracts do not
involve credit. (Mot. at 15-16.)

*14  Because the Court has determined that there is a
material dispute of fact as to whether ADTs contracts are
subject to TILA, and ADT presents no other arguments
regarding the merits of Llewellyn's TILA claim, the Court
DENIES summary judgment on the TILA claim to the
extent it is based on the unilateral price increase.

ADT also moves for summary judgment on the TILA
claim on the basis that Llewellyn was never charged
an ETF. (Mot. at 20-21.) Plaintiffs fail to address
this argument in their Opposition (Opp'n 21-25), and
appear to concede it: They characterize Llewellyn's TILA
claim as limited to the unilateral price increase. (Id.
at 21.) Summary judgment is therefore GRANTED on
Llewellyn's TILA claim to the extent it is based on
payment of an ETF.

H. Count VIII (Declaratory Relief) and Count IX (Unjust
Enrichment) on Behalf of All Plaintiffs
Plaintiffs' claims for declaratory relief and unjust
enrichment are premised on the legality of the
ETFs and the unilateral price increases. Due to the
Court's determinations above, the Motion for Summary
Judgment on the declaratory relief and unjust enrichment
claims is: (1) DENIED to the extent these claims for
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relief are based on ADT's unilateral price increases; (2)
GRANTED to the extent they are based on the ETFs in
Adamson and Llewellyn's contracts; and (3) DENIED as
to the ETF claims under Maryland law.

V.

CONCLUSION

In light of the foregoing, the Court orders as follows:

1. Summary Judgment is GRANTED on Clark's claims
due to lack of Article III standing;

2. Summary judgment is GRANTED on the first cause
of action for violation of Cal. Civ. Code § 1671 as to
Adamson;

3. Summary judgment is GRANTED on the second
cause of action as to Adamson for violations of
CLRA based on legality of the ETFs of 75% and
DENIED on Adamson's claims that ADT violated
the CLRA, Cal. Civ. Code §§ 1770(a)(5), 1770(a)(9),
1770 (a)(14), by failing to adequately disclose the
ETFs;

4. Summary judgment is GRANTED on the third cause
of action for violation of the unlawful prong of UCL,
Cal. Bus. & Prof. Code § 17200 et seq. as to Adamson;

5. Summary judgment is GRANTED on the fourth
cause of action for violation of the unfair prong of
UCL, Cal. Bus. & Prof. Code § 17200 et seq. as to
Adamson;

6. Summary judgment is GRANTED on the fifth cause
of action for violation of the fraud prong of the
UCL, Cal. Bus. & Prof. Code § 17200 et seq. as
to Adamson's claim that the ETFs of 75% are
invalid and DENIED on Adamson's claims that ADT

failed to properly disclose the ETFs and the possible
extension of contracts;

7. Summary judgment is DENIED on the sixth cause
of action on behalf of Stanley and Warncke for
violations of the Maryland Consumer Protection
Act;

8. Summary judgment is DENIED on the seventh cause
of action on behalf of Llewellyn for violations of the
Truth in Lending Act, 15 U.S.C. § 1601, on unilateral
fee increases and GRANTED on ETFs of 75%;

9. Summary judgment is GRANTED on the eighth
cause of action for declaratory relief as to the validity
of the 75% ETF fees as to Adamson and Llewellyn,
and is DENIED on all other grounds;

10. Summary judgment is GRANTED on the ninth
cause of action for unjust enrichment as to the
validity of the 75% ETFs as to Adamson and
Llewellyn, and is DENIED on all other grounds;

11. The Motion to Dismiss [Doc. # 64] is DENIED as
moot; and

*15  12. The Parties shall meet and confer to stipulate
to a supplemental briefing schedule on Plaintiffs'
causes of action regarding failure to disclose under
the CLRA and UCL. The Parties supplemental briefs
shall be no more than 10 pages in length, exclusive of
declarations, exhibits, and supplemental statements
of uncontroverted facts or genuine disputed issues.

IT IS SO ORDERED.

DATED: April 7, 2014.

All Citations

Slip Copy, 2014 WL 12551405

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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OPINION

RAMIREZ, P.J.

*1  In 2006, plaintiff Wells Fargo Bank (plaintiff or Bank)
loaned $56,570,000 to the Cabazon Band of Mission

Indians (Tribe) to build a new parking garage for a casino,
which was operated by East Valley Tourist Development
Authority (EVTDA), an instrumentality of the Tribe. The
loan agreement included a provision that payments would
be made to the Bank from a custodial bank account, into
which EVTDA deposited the Tribe's net income from the
casino, resort and golf course, which were operated by
EVTDA. In August 2007, EVTDA was indebted under a
bridge loan from Merrill Lynch and others in the amount
of more than $180 million relating to the improvement and
operation of the casino, resort and golf course on tribal
land. The bridge loan included terms limiting amounts
payable to the Tribe.

Due to the recession of 2008, revenues from the casino
and resort declined, so the Tribe and EVTDA restructured
their loans, with the Tribe executing a supplemental trust
indenture in favor of Bank, and EVTDA executed an
amended bridge loan agreement with its lenders. In April
2012, the Tribe and EVTDA informed their respective
lenders that they could not continue payments and wished
to restructure the loans. EVTDA's lenders agreed to
restructure its loans, but Bank notified the Tribe it was in
default.

The Bank filed a lawsuit for breach of contract and
for injunctive relief to compel EVTDA to deposit funds
into the custodial account. Cross motions for summary
adjudication were filed by the Bank and the Tribe.
The lower court granted Bank's motion for summary
adjudication as to the breach of contract action, and
granted the Tribe's motion for summary adjudication as
to the cause of action for injunctive relief. Both parties
appealed.

On appeal, the Tribe argues that the trial court erred in
granting summary adjudication on the breach of contract
cause of action on the ground it violates the Indian
Gaming Act and erred in its calculation of damages. On
cross-appeal, the Bank argues the court erred in denying
injunctive relief and attorneys fees. We affirm.

BACKGROUND

From the pleadings, we discern the following facts:

The Tribe, through its instrumentality EVTDA, owns and
operates Fantasy Springs Resort and Casino. EVTDA
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is a separate entity, established pursuant to a Tribal
Ordinance. Revenues from the resort and casino cover
operational costs and improvements to the resort and
casino, and the balance is distributed to the Tribe for
maintenance of the Tribal government and to Tribe
members. The revenue from the casino and resort
comprise the Tribe's primary source of revenue for
operating its government and providing services for
tribal members and their families, including medical/
dental insurance, child care, education, housing, and
retirement benefits, as well as maintenance and repair of
the reservation's infrastructure.

On June 1, 2006, the Tribe borrowed $56,570,000
from Bank for the purpose of constructing a parking
garage, executing a senior note and an original indenture
agreement with the Bank. The Bank is trustee under the
indenture agreement. Section 6.3 of the original indenture

agreement 1  allows the Bank to declare the principal of all
notes, together with an acceleration premium, and accrued
interest thereon, to be immediately due in the event of
default. The indenture also requires the Tribe to maintain
a “custodial account” at the Bank into which the Tribe
was required to deposit all of the Distributable Authority
Revenues (DAR), promptly after receipt.

1 This provision was unaffected by the subsequent
amendment to the indenture.

*2  Payment of the loan was secured by a pledge
agreement and assignment by the Tribe of the DAR,
which were to be deposited by the Tribe or EVTDA into
a custodial account. “Distributable Authority Revenues”
is defined by the indenture to mean “all of the gross
revenues, receipts and income of the East Valley Authority
deposited with the Resort Development Bond Trustee in
accordance with the Resort Development Bond Indenture
and available thereunder for general distribution to the
East Valley Authority [sic ] or the Tribe and not otherwise
pledged, assigned, transferred or encumbered for the
purpose of satisfying any obligation of the East Valley
Authority.”

A Uniform Commercial Code (UCC) financing statement
was filed in connection with the transaction. The
collateral description attached as an exhibit to the
UCC filing restated the definition of DAR as the
collateral for the debt, but added that the “Distributable
Authority Revenues include all revenues transferred to

and deposited in, or available to be transferred to and
deposited in, the Custodial Account (as defined below).”
The definition of “Custodial Account” as included in
the Collateral Description means “the Distributable
Authority Revenues deposited on a monthly basis with
Wells Fargo, as custodian, for deposit for the benefit of
the Tribe.”

The Tribe sold the senior note to GMS Group as
underwriter, and GMS Group sold the note to Fantasy
Springs Acquisition (Fantasy Springs), a special purpose
vehicle formed by Saybrook Capital to hold the note.

Saybrook's Tax Exempt Opportunity Fund III 2  owns
100 percent of Fantasy Springs, the noteholder. The
agreement was secured by a perfected interest in DAR,
which comprised monthly distributions from EVTDA to
the Tribe. The indenture provided for a tribal custodial
account, into which the Tribe would deposit all the DARs
promptly after receipt from EVTDA, for so long as

the Senior Notes were outstanding. 3  In 2007, the Tribe
redeemed $10 million of the original note.

2 Collectively, these entities are referred to as
“Saybrook.”

3 However, EVTDA is not an obligor under the
Saybrook notes, so the noteholders have no recourse
against the revenue of EVTDA.

In August 2007, EVTDA and the Tribe obtained a bridge
loan in the amount of $153 million through Merrill Lynch
to consummate refinancing, pay transaction costs, and
for working capital respecting the expansion, construction
and improvement projects relating to the resort and
casino. The bridge loan provided for the establishment of
a certain deposit account, which was subject to a control
agreement. Under the control agreement, in the event of a
default, the deposit account would come under the control
of an administrative agent of Merrill Lynch.

Section 6.08 of the bridge loan also limited payments by
EVTDA to the Tribe, but it permitted a distribution to
the Tribe that included $13,904,667.00 to be used to pay a
portion of the Saybrook note. The parties did not dispute
that this provision of the loan agreement provided that
EVTDA could not make any payment or distribution to
the Tribe or any general distribution to Tribe members
in the event of a default on the bridge loan. The bridge
loan was secured by a first lien on all revenues, including
deposit accounts and assets of the EVTDA.
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In August 2009, EVTDA acknowledged that certain
events of default, as defined in the bridge loan agreement,
had occurred. This led to a waiver and first amendment
to the bridge loan agreement. The amendment permitted
distributions to the Tribe respecting the Saybrook notes
under the Tribe's indenture agreement, and mortgage
notes. The amount distributable under the Saybrook notes
was $2,565,768.00.

*3  In May 2010, the Tribe and EVTDA restructured
their loans. On May 1, 2010, the Tribe executed an
amended and restated note in the principal amount
of $41,070,000, along with a first supplemental trust
indenture, and an amended and restated pledge and
transfer agreement. The supplemental indenture added
the Tribe's agreement to pay “payment in kind” (PIK)
interest in addition to the interest on the loan, interest
on the PIK interest, and acknowledged the bridge loan
agreement of 2007, the first amendment to the bridge
loan, as well as the second amendment to the bridge loan,
executed on the same date in 2010 as the supplemental

indenture. 4

4 The agreement to pay additional PIK interest
provides that “[t]he Accrued PIK Interest and Interest
on PIK Interest shall be deemed for all purposes
hereunder and under the Notes to be additional
accrued and unpaid interest on the Notes payable
with respect to each Note upon final maturity,
upon any optional redemption thereof prior to
maturity, and on the last day of the Extended Waiver
Period.” “Extended Waiver Period” was defined in
the indenture as the period from and after December
1, 2008 and continuing through, and including, the
earliest to occur of either August 6, 2012 or various
other contingencies.

EVTDA's second amendment to the bridge loan included
permission for EVTDA to distribute funds to the Tribe
for purposes of paying down the Saybrook notes. The
amendments also permitted EVTDA to make limited
payments to the Tribe to support its governmental
services. Saybrook and Fantasy Springs consented in
writing to the Tribe's supplemental trust indenture,
amended/restated pledge and transfer agreement, as well

as EVTDA's bridge loan. 5  GTAM Asset Management,
LP (GTAM) holds a controlling interest in the bridge
loan held by EVTDA. GTAM, as the controlling interest-
holder in the bridge loan, has the right to consent to or to

withhold consent to distributions by EVTDA to the Tribe.
As a result of the restructuring, the balance due on the

Saybrook notes was reduced to $41,070,000. 6

5 The record includes an unexecuted version of
Saybrook's acknowledgment and consent of note
owner, but Saybrook representatives admitted
signing the consent during discovery.

6 In agreeing to the bridge loan transaction, Saybrook
insisted on repayment of $10 million of the senior
notes at a 30 percent premium, so it received $13
million for $10 million of debt. In return, Saybrook's
acknowledgment of the bridge loans permitted
payments to the tribe for essential governmental
services.

Up until 2012, the Tribe complied with its obligations
under the note. However, after the economic downturn
between June 2006 and the fall of 2008, cash flow to the
Tribe from gaming operations declined from $46.4 million
in fiscal year 2007 to $31.1 million for fiscal year 2011.
From May 2010 to March 2012, the Tribe paid monthly
payments of $320,721 to partially service payment of
interest on the senior notes, with any shortfall continuing
to accrue as PIK interest.

Up until March 23, 2012, EVTDA made monthly
distributions to the Tribe of approximately $1.12 million.
On March 23, 2012, the EVTDA Board of Directors
passed a resolution regarding its outstanding debt
obligations because the term loan (bridge loan) was
scheduled to mature on May 1, 2012. The resolution
recommended that EVTDA and the Tribe engage their
respective lenders in negotiations to restructure their debts
in order to create a sustainable capital structure. On
March 29, 2012, the Tribe passed a similar resolution.

On April 2, 2012, the Tribe and EVTDA sent a notice to
their creditors that they intended to restructure their debt
and would cease making debt service payments pending
that restructuring. The joint letter indicated the debtors
sought the involvement of all lenders in negotiating and
restructuring the loans in order to create a sustainable
capital structure for the business that would fairly address
the claims of all affected lenders. The bridge lenders
engaged in negotiations with the Tribe and EVTDA
to resolve the claims as requested in the notification.
On April 3, 2012, EVTDA's lenders, through their legal
counsel, issued a reservation of rights letter. But on July
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17, 2012, the Bank notified the Tribe that an event of
default had occurred.

*4  Since April 1, 2012, neither the Tribe nor EVTDA
has deposited DARs into the custodial account. In the
meantime, EVTDA has continued to operate the resort,
but due to its default of the bridge loan, the lender's
administrative agent took control of its deposit account,
pursuant to the control agreement executed in connection
with the bridge loan. Thus, aside from monthly payments
to the Tribe of $668,000 permitted by the bridge loan
for essential Tribal governmental operations, EVTDA has
not deposited DAR payments to the Tribe's custodial
account.

GTAM and the other bridge lenders approved the limited
monthly payments to the Tribe because only the Tribe
can operate the gaming operations of the resort, and the
lack of any funds would impair the Tribe's and EVTDA's
ability to generate funds to make payments on the bridge
loan and any junior debts, and to allow the Tribe to
continue providing its essential governmental services.
GTAM has the authority and power to withhold consent
for further distributions from EVTDA to the Tribe. On
July 17, 2012, the Bank, as trustee, sent notice of default
to the Tribe, accelerating all amounts outstanding under
the loan.

On July 31, 2012, the Bank filed a complaint for damages
for breach of contract, injunctive relief, and declaratory

relief against the Tribe and EVTDA. 7  The claim for
injunctive relief sought an order prohibiting the Tribe
from using revenue distributed by EVTDA, to enjoin
EVTDA from transferring any DAR to the Tribe, for
an accounting of DARs paid by EVTDA, and an order
compelling EVTDA to deposit DARs into the Tribe's
custodial account with the Bank.

7 EVTDA was named only in the causes of action
pertaining to injunctive or declaratory relief, and was
not named in the breach of contract cause of action.

On April 3, 2013, the trial court granted GTAM's motion

for leave to file its complaint 8  in intervention to resist
Bank's second cause of action for injunctive relief. GTAM
filed a complaint in intervention on April 5, 2013.

8 GTAM has requested that we take judicial notice of
(1) its complaint for breach of contract, filed against

the Tribe on March 13, 2014; (2) the Bank's motion
to intervene in that action; and (3) notice of the
October 9, 2014 order of the superior court staying
GTAM's action pending resolution of the instant
case between the Bank and the Tribe. In response,
the Bank requests judicial notice of GTAM's request
of dismissal of the action filed in March 2013, in
the event we grant GTAM's request. While these
documents, as court records, are proper subjects of
judicial notice (Evid.Code, § 452, subd. (d)), they
pertain to matters filed after the trial court ruled on
the summary judgment motion that is the subject of
this appeal, so they were not before the court when it
made the ruling that is the subject of this appeal. We
deny both requests.

On April 19, 2013, the Bank and the Tribe filed cross
motions for summary adjudication. The Bank sought
summary adjudication as to its first cause of action for
damages for breach of contract against the Tribe, while
the Tribe and EVTDA sought summary adjudication in its
favor as to the second cause of action for injunctive relief.
On June 28, 2013, GTAM filed a motion for summary
adjudication as to the second cause of action for injunctive
relief.

On October 23, 2013, after having taken the matter
under submission, the trial court issued its minute order
granting the Bank's motion for summary adjudication
as to the first cause of action for breach of contract
against the Tribe, and granting the Tribe's and EVTDA's
motion for summary adjudication as to the second cause
of action for injunctive relief. Judgment on the first
cause of action was entered in favor of the Bank in the
amount of $65,251,439.23, and judgment on the second
cause of action was entered in favor of the Tribe and

EVTDA. 9  The Tribe appealed the ruling in favor of the
Bank on the first cause of action, and the Bank cross-
appealed the ruling denying relief on the second cause of
action. The trial court subsequently awarded attorneys
fees to EVTDA, after denying Banks motion for same.
By stipulation, EVTDA's cost memo was allowed for
costs totaling $32,271.90 as against the Bank, and the
Bank's cost memo was allowed for costs in the amount of
$77,975.58 against the Tribe only.

9 The Bank voluntarily dismissed the third cause of
action on December 13, 2013.
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DISCUSSION

1. General Principles Relating to Summary
Adjudication Motions.

*5  A party may move for summary adjudication as to
one or more causes of action within an action, affirmative
defenses, claims for damages, if that party contends that
the cause of action has no merit or that there is no
affirmative defense thereto, or that there is no merit to an
affirmative defense as to any cause of action, or that there
is no merit to a claim for damages. (Code Civ. Proc., §
437c, subd. (f)(1).) A motion for summary adjudication
is properly granted when the evidence in support of
the moving party establishes that there is no issue of
material fact to be tried as to a particular cause of action,
affirmative defense, claim for damages or issue of duty.
(Ibid.; Marron v. Superior Court (2003) 108 Cal.App.4th
1049, 1056–1057.)

Once a plaintiff, as the party moving for summary
adjudication, has met his or her burden of showing that
there is no defense to a cause of action, the burden shifts
to the defendant or cross-defendant to show that a triable
issue of one or more material facts exists as to that cause
of action or a defense thereto. (Code Civ. Proc., § 437c,
subd. (p)(1); Acosta v. Glenfed Development Corp. (2005)
128 Cal.App.4th 1278, 1292.) The defendant or cross-
defendant shall not rely upon the mere allegations or
denials of its pleadings to show that a triable issue of
material fact exists, but, instead, shall set forth the specific
facts showing that a triable issue of material fact exists
as to that cause of action or defense thereto. (Code Civ.
Proc., § 437c, subd. (p)(1).)

Similar rules apply when the defendant, as moving party,
has met his or her burden of showing that a cause of action
has no merit. (Code Civ. Proc., § 437c, subd. (p)(2).) The
burden then shifts to the plaintiff to show that a triable
issue of material fact exists as to that cause of action.
(Code Civ. Proc., § 437, subd. (p)(2).) The plaintiff shall
not rely upon the mere allegations of its pleadings to show
that a triable issue of material fact exists. (Code Civ. Proc.,
§ 437c, subd. (p)(2).)

If the trial court concludes there is no triable issue of
material fact and the sole remaining issue is one of law,
the trial court has a duty to determine the issue of law.
(Marron v. Superior Court, supra, 108 Cal.App.4th at

p. 1057.) The purpose of the law of summary judgment
and summary adjudication is to provide courts with a
mechanism to cut through the parties' pleadings in order
to determine whether, despite their allegations, trial is in
fact necessary to resolve their dispute. (Aguilar v. Atlantic
Richfield Co. (2001) 25 Cal.4th 826, 843; Smith v. Wells
Fargo Bank (2005) 135 Cal.App.4th 1463, 1472.)

The standards applicable to summary judgment motions
(and summary adjudication motions) under Code of Civil
Procedure section 437c provide that the motion be granted
if the papers show there is no triable issue of material
fact and the moving party is entitled to a judgment as a
matter of law. (Aguilar v. Atlantic Richfield Co., supra, 25
Cal.4th at p. 843.) Code of Civil Procedure section 437c,
subdivision (o) provides that a cause of action has no merit
if: “(1) One or more of the elements of the cause of action
cannot be separately established even if that element is
separately pleaded [; or] [¶] (2) a defendant establishes
an affirmative defense to that cause of action.” Section
437c, subdivision (p)(1) provides that a plaintiff or cross-
complainant has met his or her burden of showing that
there is no defense to a cause of action if that party has
proved each element of the cause of action entitling the
party to judgment on that cause of action.

On appeal, we review the record de novo, considering all
the evidence set forth in the moving and opposition papers
except that to which objections have been made and
sustained. (Guz v. Bechtel National, Inc. (2000) 24 Cal.4th
317, 334; see also, Smith v. Wells Fargo Bank, supra, 135
Cal.App.4th at p. 1471.) We examine the facts presented
to the trial court and determine their effect as a matter
of law. (Hartline v. Kaiser Foundation Hospitals (2005)
132 Cal.App.4th 458, 465.) Additionally, we construe the
opponent's affidavits liberally, and resolve doubts about
the propriety of granting the motion in favor of the
party opposing it. (Hartford Casualty Ins. Co. v. Swift
Distribution (2014) 59 Cal.4th 277, 286.)

2. The Tribe's Appeal: The Trial Court Properly
Granted Summary Adjudication to the Bank on the
Breach of Contract Cause of Action.

*6  The lower court found that the Tribe failed to
establish (a) an affirmative defense relating to a violation
of the sole proprietary interest rule under the Indian
Gaming Regulatory Act; (b) illegality of the acceleration
premium under the indenture agreement; and (c) that its
obligation to pay PIK interest ended with the termination
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of the extended waiver period. On appeal, the Tribe
challenges each of these conclusions in urging us to reverse
the order granting summary adjudication on the breach of
contract claim. We disagree.

A. The Inclusion of the Acceleration Premium in
the Damage Award Was Authorized by Contract.

The Tribe argues the trial court made a $4.5 million error
in the award of damages to the Bank in granting summary
adjudication on the breach of contract claim, by including
the amounts claimed as an acceleration premium under
the indenture. The Tribe argues that the acceleration
premium constituted an impermissible and unenforceable
penalty provision. We disagree.

Prior to 1977, contractual provisions by which damages
for breach of contract were determined in anticipation of
breach were enforceable only if it were impracticable or
extremely difficult to determine actual damages. (Ridgley
v. Topa Thrift & Loan Assn. (1998) 17 Cal.4th 970, 977
(Ridgley ).) After its amendment in 1977, the Legislature
retained the strict standard relating to such clauses in
contracts for consumer goods and services or residential
leases (Civ.Code, § 1671, subds. (c), (d)), but liberalized
the rule as to other contracts (Civ.Code, § 1671, subd. (b)).
There is no longer a presumption of invalidity.

California law currently recognizes that a provision for
liquidation of damages for contractual breach, such
as a preset late payment penalty, can, under some
circumstances, be designed as and operate as a contractual
forfeiture. (Ridgley, supra, 17 Cal.4th at pp. 976–977.)
Such provisions are disfavored and a breaching party may
raise an equitable defense to the payment of such sums
pursuant to Civil Code section 3275. (Ridgley, at p. 976.)

Ridgley held that if the provision were fairly characterized
as a prepayment charge, the clause in the contract was
valid because it was a valid provision for alternative
performance, an agreed form of compensation to the
lender for interest lost through prepayment. (Ridgley,
supra, 17 Cal.4th at p. 978.) However, if viewed as a charge
for late payment of interest, it would be a penalty and
the charge had to meet the reasonableness standard of
Civil Code section 1671. As a preset late payment penalty,
it would be deemed unreasonable, under the holding of

Garrett v. Coast & Southern Fed. Sav. & Loan Assn. (1973)
9 Cal.3d 731. (Ridgley, supra, 17 Cal.4th at p. 979.)

The question of whether the contractual clause is deemed
a penalty for late payment as opposed to a prepayment
charge depends on the language of the contract. However,
the inclusion of a contractual provision for acceleration
of the balance of the payments due upon the borrower's
default, where the parties to a note unquestionably intend
that a lender can impose a prepayment charge after
accelerating the obligation upon the buyer's default, the
prepayment clause is applicable and enforceable. (Pacific
Trust Co., TTEE v. Fidelity Fed. Sav. & Loan Assn. (1986)
184 Cal.App.3d 817, 824.)

As for the assertion that the amount in question was
usurious, it bears noting that a transaction not usurious
at its inception cannot become usurious by virtue of the
debtor's voluntary default. (O'Connor v. Televideo Sys.
(1990) 218 Cal.App.3d 709, 714.) Where the excessive
interest is caused by a contingency under the debtor's
control, the transaction will not be deemed usurious.
(Southwest Concrete Products v. Gosh Construction Corp.
(1990) 51 Cal.3d 701, 706.)

*7  In the present case, the indenture provides in section
6.3 that upon an event of default, “the Note Trustee
may ... declare the principal of all Notes Outstanding,
together with the Acceleration Premium (if any) thereon,
and the accrued and unpaid interest thereon, to be due and
payable immediately....” This constitutes an acceleration
clause, rendering the entire debt due upon the occurrence
of a default. It was not a forfeiture occasioned by
default, but rather is a prepayment charge. It is therefore
presumptively valid under Civil Code section 1671.

Invalidity of the acceleration premium was an affirmative
defense asserted by the Tribe. After the Bank met its initial
burden of proof, the Tribe was required “to set forth
the specific facts showing that a triable issue of material
fact exists as to that affirmative defense.” This, the Tribe
failed to do, relying, instead, on decisions interpreting the
validity of penalty provisions unrelated to acceleration of
the debt. The trial court properly included the acceleration
premium in its calculation of damages.
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B. The Loan Documents Do Not Violate
the “Sole Proprietary Interest” Rule

of the Indian Gaming Regulatory Act.

The Tribe argues that the loan documents violate the
“sole proprietary interest” rule under the Indian Gaming
Regulatory Act (IGRA). We disagree.

IGRA was passed in 1988 in response to the United States
Supreme Court decision in California v. Cabazon Band of
Mission Indians (1987) 480 U.S. 202 [107 S.Ct.1083, 94
L.Ed.2d 244], where the high court held that the State of
California and the County of Riverside could not enforce
their gambling laws against the Tribe's bingo enterprise.
(See Mashantucket Pequot Tribe v. Town of Ledyard (2d
Circ.2013) 722 F.3d 457, 469–470.)

“The purpose of the Act is [¶] (1) to provide a statutory
basis for the operation of gaming by Indian tribes as a
means of promoting tribal economic development, self-
sufficiency, and strong tribal governments; [¶] (2) to
provide a statutory basis for the regulation of gaming by
an Indian tribe adequate to shield it from organized crime
and other corrupting influences, to ensure that the Indian
tribe is the primary beneficiary of the gaming operation,
and to assure that gaming is conducted fairly and honestly
by both the operator and players; and [¶] (3) to declare
that the establishment of independent Federal regulatory
authority for gaming on Indian lands, the establishment
of Federal standards for gaming on Indian lands, and the
establishment of a National Indian Gaming Commission
are necessary to meet congressional concerns regarding
gaming and protect such gaming as a means of generating
tribal revenue.” (25 U.S.C., § 2702.)

IGRA creates a cooperative federal-state-tribal scheme
for regulation of gaming by federally recognized Indian
tribes on Indian land. (KG Urban Enterprises, LLC v.
Patrick (1st Cir.2012) 693 F.3d 1, 7.) It created what
has become known as the “sole proprietary interest”
rule by requiring the chairman of the National Indian
Gaming Commission (NIGC) to approve of Tribal

gaming ordinances over Class II 10  gaming activities on
Indian lands if the ordinance or resolution provides that
the Indian tribe will have the sole proprietary interest and
responsibility for the conduct of any gaming activity. (25
U.S.C., § 2710(b)(2)(A).)

10 Class II gaming includes bingo, lotteries and certain
card games in which gamblers play against each other
rather than against the house, as described in 25
United States Code section 2703(7)(A). (Wells Fargo
Bank, N.A. v. Lake of the Torches Econ. Dev. Corp.
(7th Cir.2011) 658 F.3d 684, 687.)

*8  Class III gaming (all forms of gambling that are not
Class I or Class II, which includes slot machines) may be
licensed by NIGC if authorized by a tribal ordinance or
resolution meeting the requirements of 25 U.S.C. section
2710(b), is located in a state that permits such gaming,
and is conducted pursuant to a Tribal–State compact. (25
U.S.C., § 2710(d)(1).) Thus the “sole proprietary interest”
rule applicable to Class II gaming is likewise applicable to
Class III gaming.

The State of California has a compact with the Tribe,
permitting Class III gaming, defined in the compact as
including (a) the operation of gaming devices; (b) any
banking or percentage card game; and (c) the operation
of any devices or games authorized under state law to the
California State Lottery. (Govt.Code, § 98004, sec. 4.1,
§ 98006.) Like IGRA, the compact limits operation of
gaming activities to the Tribe.

It is important to note that the “sole proprietary interest”
rule of IGRA speaks to gaming ordinances or resolutions
adopted by a tribe; it does not necessarily speak to
contracts entered into between a tribe and a third party.
(Guidiville Band of Pomo Indians v. NGV Gaming, LTD.
(9th Cir.2008) 531 F.3d 767, 782–783.) However, certain
contracts may come within the purview of the rule. As
stated in the Federal Register, “An agreement whereby
consideration is paid or payable to the gaming operation
for the right to place gambling devices that are controlled
by the vendor in such gaming operation is inconsistent
with the requirement that a tribe have the sole proprietary
interest.” (58 Fed.Reg. 5804 (Jan. 22, 1993).)

Regarding collateral for loans, IGRA precludes a tribe
from granting a security interest in a gaming operation if
such an interest would give a party other than the tribe the
right to control gaming in the event of default by a tribe.
(58 Fed.Reg. 5802 (Jan. 22, 1993).) Such a security interest
would be inconsistent with the IGRA's requirement that a
tribe have the “sole proprietary interest and responsibility
for the conduct of any gaming activity.” Similarly, because
IGRA specifies that a tribe (not its members) must have
the sole proprietary interest, stock ownership in a tribal
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gaming operation by individual tribal members would
also be inconsistent with IGRA. (58 Fed.Reg. 5802, 5804
(Jan. 22, 1993).)

Thus, contracts that provide for compensation totally
disproportionate to services of a contractor, or give
the contractor control over gaming operations casino
management contracts require approval by the chairman
of the NIGC where the proposed manager would have
control over the gaming activity in a way that implicates
the sole proprietary interest rule. (25 U.S.C., § 2710(b)
(4); Wells Fargo Bank, N.A. v. Lake of the Torches Econ.
Dev. Corp. (7th Cir.2011) 658 F.3d 684, 698–699; see
also, 1–12 Cohen's Handbook of Federal Indian Law
(2015), § 12.08.) On the other hand, a lease agreement
between a tribe and a third party that does not require a
tribal resolution or ordinance does not implicate the sole
proprietary interest rule. (Guidiville Band of Pomo Indians
v. NGV Gaming, LTD., supra, 531 F.3d at pp. 782–783.)

The indenture and note between the Bank and the Tribe
were secured by a perfected security interest in the DAR,
after being deposited into the Tribe's custodial account
with the Bank. The indenture agreement at issue here did
not confer any authority, control, or responsibility to the
bondholder or the Bank for the conduct of any gaming
activity. It merely provided the Bank and the bondholder
with a security interest in a specific bank account. It
did not and could not control what was deposited into
that custodial account. A contract creating a security
interest in a custodial account does not convey authority
or responsibility for the conduct of any gaming activity.
Therefore, it does not violate the sole proprietary interest
rule.

C. The Costs Award Was Appropriate.

*9  Because we affirm the trial court's ruling, there is no
basis for reversal of the award of costs.

3. The Bank's Cross–Appeal: The Trial Court Properly
Granted Summary Adjudication to the Tribe and
EVTDA on the Injunctive Relief Cause of Action.

The Bank argues that the trial court erred in granting the
motion for summary adjudication brought by the Tribe,
EVTDA, and GTAM. The Bank's premise is that there
is a triable issue of material fact as to the defendants'

obligation to deposit distributions into the custodial
account, and that even funds not yet distributed to the
Tribe should be considered DAR based on the meaning of
the term “payable” as found in its indenture agreement.
It therefore argues that the trial court erred in finding the
bank's note was subordinated to the bridge loan and in
disregarding the Bank's right to an injunction as a secured
creditor. It also argues there are triable issues of material
fact as to whether GTAM has a “lien” in distributions that
have been made to the Tribe's in violation of the bridge
loan. We disagree.

A. The Bank Does Not Have Standing to
Compel EVTDA to Deposit Revenues Into the

Tribe's Custodial Account Where EVTDA's
Creditors Have Imposed a Trust on Them.

The Tribe's indenture and note with the Bank, as well as
EVTDA's bridge loan, were mutually exclusive: EVTDA
borrowed money under the bridge loan, while the Tribe
borrowed from the Bank under the indenture. In its
tentative ruling, the trial court found there is no dispute
that the bridge loan prohibited distributions to the Tribe
when the bridge loan is in default and the Bank had
acknowledged as much. It went on to conclude that
funds distributed by the EVTDA in contravention of the
senior bridge loan are not DARs and do not become
subject to seizure by the junior trustee or note-holder (the
Bank and GTAM) because they were not “payable” (or
“distributable”) in the first instance under the bridge loan.

At the hearing, the trial court emphasized that the Bank
was not a party to the bridge loan and lacked standing
to object to what EVTDA did. The Bank argued that
even if GTAM waived their right to be paid under the
bridge loan, the monies would still have to be deposited
into the custodial account, and then, under the indenture
agreement, the Bank would be entitled to it. But nowhere
in the record is there to be found an agreement between
EVTDA and the Bank, binding EVTDA to deposit money
into the custodial account.

1. Revenue That Has Not Actually Been
Distributed to the Tribe Does Not Constitute DAR.

The Bank argues that the trial court erred in granting
summary adjudication on the injunctive relief cause of
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action because a triable issue of material fact exists as to
the Tribe's and EVTDA's duties to deposit distributions.
The Bank challenges the trial court's determination that
distributions were not payable when prohibited by the
terms of the bridge loan. The Bank considers that any
revenue received by EVTDA from the resort and casino
are immediately payable to the Tribe, so that the Bank's
security interest extends beyond the custodial account to
the pre-distributed revenue held by EVTDA, over which
the bridge lenders have a secured interest. Ultimately, the
Bank argues that the term “payable” is ambiguous, and
that its definition, not contained in any of the indenture
documents, should have been adopted. We disagree.

*10  An ambiguity arises when language is susceptible
to more than one application to material facts. (Alameda
County Flood Control & Water Conservation Dist. (2013)
213 Cal.App.4th 1163, 1179.) However, an ambiguity
cannot be created by parsing words outside their context.
(Ibid.) “ ‘ “[L]anguage in a contract must be construed
in the context of that instrument as a whole, and in the
circumstances of that case, and cannot be found to be
ambiguous in the abstract.” ’ ” (Id. at p. 1179, citing Bay
Cities Paving & Grading, Inc. v. Lawyers' Mutual Ins. Co.
(1993) 5 Cal.4th 854, 867, italics omitted.)

Where the only evidence relating to the parties'
understanding of the meaning of the term is contained
in the loan documents themselves, the interpretation of
the contract is a question of law for the trial court and
for this court. (Oceanside 84, Ltd. v. Fidelity Federal
Bank (1997) 56 Cal.App.4th 1441, 1447–1448.) When a
dispute arises over the meaning of contract language, the
first question to be decided is whether the language is
“reasonably susceptible” to the interpretation urged by
the party; if not, the case is over. (Id. at p. 1448, citing
Consolidated World Investments, Inc. v. Lido Preferred,
Ltd. (1992) 9 Cal.App.4th 373, 379.) If the term is
reasonably susceptible to the interpretation urged, the
court moves on to the second question: what did the
parties intend the language to mean? (Oceanside, supra, 56
Cal.App.4th at p. 1448.)

The Bank argued in the lower court as well as in this
court that the term “payable” was ambiguous. The trial
court made no determination whether or not the term
was ambiguous, but instead noted that section two of
the amended pledge agreement provided for deposit
of DARs into the custodial account on a monthly

basis in an amount equal to the “Permitted Aggregate
Monthly Distribution.” It went to say that “Permitted
Aggregate Monthly Distribution (“PAMD”) means
‘the aggregate amount (other than any reimbursement
payment) permitted to be distributed by the Authority
to the Tribe on a monthly basis in accordance with the
terms and provisions of the Bridge Loan Agreement [.]’ ...
Because the amount of the PAMD under the Bridge Loan
is zero post-default, the Pledge Agreement itself confirms
that distributions from the EVTDA to the Tribe are
not ‘payable’ when they are prohibited under the Bridge
Loan.”

We agree with the trial court's findings and interpretation.
The trial court did not find the terms of the agreement to
be uncertain, and the record supports this interpretation.
The Bank's proposed interpretation is unreasonable.

The indenture agreement between the Bank and the Tribe
provided a security interest in favor of the Bank in the
custodial account at the Bank, into which “Distributable
Authority Revenues” would be deposited. No security
interest in any of EVTDA's accounts was established, and
the Bank failed to present evidence that the Tribe had
the authority to grant security in accounts owned and
controlled by EVTDA, as to which GTAM had a prior
secured interest.

Additionally, the supplemental indenture defines that key
term: “ ‘Distributable Authority Revenues' means all
of the gross revenues, receipts, distributions, dividends,
income and other amounts payable to the Tribe from
the East Valley Authority [sic ], other than any
Reimbursement Payment. The Distributable Authority
Revenues include all moneys deposited by the East Valley
Authority in the Custodial Account.” For the definition
of “Custodial Account,” the indenture refers to the
pledge agreement. “Reimbursement Payment” is defined
as “any payment by the East Valley Authority to the
Tribe constituting payment for actual services, products
or benefits rendered, performed or delivered by the Tribe
pursuant to the terms and conditions of the Shared
Services Agreement.”

*11  The restated Pledge and Transfer Agreement, in its
definitions, provides “ ‘Distributable Authority Revenues'
means all of the gross revenues, receipts, distributions,
dividends, income and other amounts payable to the
Tribe from the Authority, other than any Reimbursement
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Payment. The Distributable Authority Revenues include
all moneys deposited by the Authority, at the direction
of the Tribe, in the Custodial Account.” “ ‘Custodial
Account ’ means that certain deposit account maintained
by the Tribe with the Custodian and known as Custodial
Account Number 15544500.”

The same definitions of those terms are included in the
collateral description attached to the UCC financing
statement, filed with respect to the first supplemental trust
indenture. Plainly, the only security for the loan was the
custodial account at the Bank. The Bank had no indenture
agreement with the EVTDA or any security interest in
the accounts of EVTDA. By the terms of the indenture
and pledge agreements, DARs did not become DARs until
the revenues were deposited into the custodial account.
At that point, and not before, would the revenues become
“payable” to the Bank.

Therefore, once defendants met their burden of producing
evidence, the burden of production shifted to plaintiff to
raise a triable issue of material fact on the matter of the
interpretation of the term “payable.” (Code of Civ. Proc.,
§ 437c, subd. (p)(2); Acosta v. Glenfed Development Corp.,
supra, 128 Cal.App.4th at p. 1293.) However, the Bank
merely proffered an unreasonable interpretation without
introducing evidence to support the application of that
interpretation.

In this respect, the Bank cited a statement by the Tribe's
finance director that he was unaware of any documents
that would call into question the statements that “ ‘[a]ll
cash distribution from the EVTDA are required first
to pay debt service, before distribution to’ Cabazon.”
The Bank suggests that this statement is true only if the
distributions are DARs. The Bank's interpretation of this
statement does not establish that funds held by EVTDA
in EVTDA accounts over which the bridge lenders had a
perfected security interest, constitute DARs. To establish
that, the Bank would have needed to present evidence
supporting the existence of a security interest in the
revenues held by EVTDA.

Security interests are commonly evidenced by UCC
financing statements, which give notice to and assures
priority over interested third parties. (See Oxford Street
Properties, LLC v. Rehabilitation Associates (2012) 206
Cal.App.4th 296, 308.) A security interest cannot exist
without an underlying obligation. Although no special

form is necessary to create a security interest, for a bank
to stand in the position of a secured party, there must be
a written agreement signed by the debtor, which creates
or provides for a security interest and which contains a
description of the collateral. (Komas v. Future Systems,
Inc. (1977) 71 Cal.App.3d 809, 813; Nunnemaker Transp.
Co. v. United Cal. Bank (9th Cir.1972) 456 F.2d 28, 31–
32.) The UCC financing statement filed in connection with
Bank's security interest in the Tribe's custodial account
does not refer to any accounts held by EVTDA, so no
security interest in EVTDA's accounts was created by the
indenture or related documents.

The Bank failed to show that the term “payable” referred
to revenues that have not yet been deposited into the
custodial account of the Tribe.

2. There Is No Triable Issue of Material
Fact Relating to Cabazon's Obligation to
Deposit Funds in the Custodial Account.

*12  The Bank argues, alternatively, that the Tribe had
an obligation to deposit “distributions” into the custodial
account, independent of EVTDA's obligation under the
amended pledge agreement. We disagree.

The Bank's argument is defeated by the language of the
covenant it cites in support of the proposition. Section
8.7(ii) of the first supplemental trust indenture states: “So
long as the Notes are Outstanding, subject to Section
8.13 hereof, the Tribe shall deposit or cause to be
deposited all of the Distributable Authority Revenues into
the Custodial Account promptly after receipt thereof.”
The plain language of the agreement obligates the Tribe
to deposit DARs, not just any funds or revenues, into
the custodial account after receipt from EVTDA. There
is nothing in the agreement compelling the Tribe—or,
much less, EVTDA—to deposit non-DAR funds into the
custodial account.

3. The Trial Court Properly Found that the Bank's
Interpretation of EVTDA's Duty to Deposit Funds into
the Tribe's Custodial Account Would Subordinate the
Bridge Loan to the Loan from the Bank to the Tribe.

The Bank argues that the trial court erred in finding
that its theory that EVTDA was obligated—and could
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therefore be compelled—to make deposits into the Tribe's
custodial account would have the effect of subordinating
the bridge loan to the Bank's interest. We disagree.

“Other things being equal, different liens upon the
same property have priority according to the time
of their creation, except in cases of bottomry and

respondentia.” 11  (Civ.Code, § 2897.) A security interest
in a deposit account may be perfected only by control
under California's Uniform Commercial Code, section
9314. (U.C.C., § 9312; Full Throttle Films, Inc. v. National
Mobile Television, Inc. (2009) 180 Cal.App.4th 1438,
1442.) A security interest in deposit accounts may be
perfected by control of the collateral. (U.C.C., § 9314.)
The Bank had no loan agreement or indenture with
EVTDA, and had no control over the deposit accounts of
EVTDA. It thus had no security interest in any revenue,
precluding it from compelling EVTDA to do anything
with its revenues.

11 In maritime law, “bottomry” refers to the
hypothecation of a ship, while “respondentia” refers
to the hypothecation of the cargo or goods on the
ship.

The Bank failed to produce evidence of a security
agreement between itself and EVTDA, such as would
create a security interest in favor of the Bank in EVTDA's
accounts. EVTDA does have a deposit account control
agreement, dated September 6, 2007, with Pacific Western
Bank and Merrill Lynch on behalf of certain secured
parties (GTAM). This control agreement perfected a
security interest respecting EVTDA's deposit accounts
and other personal or investment property, created by
agreement as of August 6, 2007, between EVTDA, the
Tribe, and Merrill Lynch (as agent for GTAM). The Bank
was not mentioned in the agreement, so it had no security
interest in EVTDA's deposit accounts.

The bridge loan and its account control agreement
conferred priority to the bridge lenders, secured by the
deposit accounts held by EVTDA. To grant the Bank
the right to control EVTDA's account, or to compel it to
deposit funds into the Tribe's custodial account, would
effectively subordinate the secured interests of the bridge
lenders, as the trial court correctly found.

B. The Trial Court Properly Granted Attorneys'
Fees to EVTDA and Denied Them for the Bank.

*13  The Bank sought attorneys' fees in the trial court
pursuant to Civil Code section 1717, in addition to
costs, as against the Tribe. The trial court awarded Bank
costs, but denied its motion for attorneys' fees. The trial
court's reasoning was that the Bank, notwithstanding the
judgment on the contract claim awarding it in excess of
$65 million, was not the prevailing party. The lower court
reasoned that the Bank did not achieve its objective of
compelling EVTDA to deposit revenues into the custodial
account by way of the second cause of action, which was
its primary objective. The trial court noted that there
never was a real dispute about the Tribe's indebtedness
under the indenture agreement. Instead, the objective of
the litigation was for the Bank to obtain a judgment that
EVTDA had to pay the Bank before making distributions
to the Tribe, and the Tribe and EVTDA prevailed on that
claim. We agree.

Civil Code section 1717 provides that costs shall be
awarded in an action on a contract to the party determined
to be the party prevailing on the contract. Where neither
party achieves complete victory on all contract claims,
Civil Code section 1717 expressly contemplates some sort
of comparison of respective results by providing for the
award to the party obtaining “a greater relief.” (De la
Cuesta v. Benham (2011) 193 Cal.App.4th 1287, 1295.)
In determining litigation success, courts should respect
substance rather than form, and should be guided by
equitable considerations. (Ibid.) In such situations, it is
within the discretion of the trial court to determine which
party prevailed on the contract, or whether, on balance,
neither party prevailed sufficiently to justify an award
of attorney fees. (Scott Co. v. Blount, Inc. (1999) 20
Cal.4th 1103, 1109.) The trial court's determination that
the Bank did not prevail on the contract was an exercise
of discretion. (Hilltop Investment Associates v. Leon (1994)
28 Cal.App.4th 462, 466.)

In deciding whether there is a party prevailing on the
contract, the trial court is to compare the relief awarded
on the contract claim or claims with the parties' demands
on those same claims and their litigation objectives as
disclosed by the pleadings, trial briefs, opening statements,
and similar sources. (Hsu v. Abarra (1995) 9 Cal.4th 863,
875.) In other words, “[t]he prevailing party determination

Case 2:17-ap-01120-BB    Doc 40    Filed 05/01/17    Entered 05/01/17 12:03:40    Desc
 Main Document      Page 36 of 59



Wells Fargo Bank, N.A. v. Cabazon Band of Mission Indians, Not Reported in...

2016 WL 3438920

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 12

is to be made only upon final resolution of the contract
claims and only by ‘a comparison of the extent to which
each party ha [s] succeeded and failed to succeed in its
contentions.’ ” (Id. at p. 876, quoting Bank of Idaho v. Pine
Avenue Associates (1982) 137 Cal.App.3d 5, 15.)

Here, the Bank sued the Tribe for breach of contract, but
sued both Tribe and EVTDA for injunctive relief, relating
to the contract breach. The Bank's primary litigation
objective was to obtain access to funds of EVTDA via
injunctive relief, with which to obtain compensation owed
by the Tribe. Both EVTDA and the Tribe attempted to
work with all their creditors to work out a restructuring
of their respective indebtedness. While EVTDA's creditors
were willing to do so, the Bank refused, choosing to
sue both defendants in order to improve its position
of priority by obtaining a judgment creating a lien
against EVTDA's accounts. Despite the judgment on the
breach of contract claim, the Bank's attempt to obtain
priority over EVTDA's secured creditors left it in no
better position than it occupied before filing the lawsuit
respecting its ability to obtain compensation for the
breach of contract.

As to the Tribe, as the trial court noted, there was never
a dispute that it was indebted to the Bank under the
indenture and related documents. Obtaining a judgment
that the Bank was entitled to compensation from the
Tribe under its contract did not improve its chances of

recovering losses due to the Tribe's default. The Bank's
security was in a custodial account into which no revenues
were deposited from and after April 2012. Without legal
means to compel EVTDA to deposit such funds into
the Tribe's custodial account, the Bank's judgment was a
rather hollow victory. Thus, despite the money judgment
against the Tribe in excess of $65 million, the Bank
obtained no judgment at all against EVTDA, and thus did
not succeed in its primary litigation objective.

*14  The trial court did not abuse its discretion in finding
that the Bank did not prevail on the breach of contract
claim, notwithstanding the judgment.

DISPOSITION

The judgment is affirmed. Each party to bear its own costs.

We concur:

McKINSTER, J.

MILLER, J.

All Citations

Not Reported in Cal.Rptr.3d, 2016 WL 3438920

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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Pacifica L 51 LLC, Creditor–Appellant,
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New Investments Inc., Debtor–Appellee.
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Synopsis
Background: Deed of trust lender objected to confirmation
of debtor's proposed Chapter 11 plan, which purported
to cure debtor's default on deed of trust loan by making
plan payments that included interest only at lower, pre-
default interest rate. The United States Bankruptcy Court
for the Western District of Washington, Marc Barreca, J.,
overruled lender's objection and entered order confirming
plan, and lender appealed.

[Holding:] The Court of Appeals, Murguia, Circuit Judge,
held that, while debtor, by curing default on deed of
trust loan, was entitled to return to pre-default conditions,
debtor could cure its default only in accordance with terms
of deed of trust loan agreement, which required payment
of post-default interest at higher default rate in order to
effect cure.

Reversed and remanded.

Berzon, Circuit Judge, filed dissenting opinion.

West Headnotes (11)

[1] Bankruptcy
Curing defaults

Provision of Chapter 11 indicating that plan
of reorganization must provide adequate
means for its implementation, including

the “curing or waiving of any default,”
means that plan may include a provision
authorizing debtor to remedy any breach of
loan agreement and to return to pre-default
conditions. 11 U.S.C.A. § 1123(a)(5)(G).

Cases that cite this headnote

[2] Bankruptcy
Conclusions of law;  de novo review

On appeal, the Court of Appeals
reviews bankruptcy court's interpretation of
bankruptcy statutes de novo.

Cases that cite this headnote

[3] Statutes
Language

When construing statute, court begins with
language of statute.

Cases that cite this headnote

[4] Statutes
In general;  factors considered

Statutes
Plain, literal, or clear meaning; 

 ambiguity

If statutory text is ambiguous, court may
employ other tools, such as legislative history,
to ascertain the meaning of ambiguous terms.

Cases that cite this headnote

[5] Statutes
Burden of proof

Party contending that legislative act changed
settled law has burden of showing that the
legislature intended such a change.

Cases that cite this headnote

[6] Bankruptcy
Curing defaults

While Chapter 11 debtor, by curing default
on deed of trust loan, was entitled to return
to pre-default conditions, debtor could cure
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its default only in accordance with terms of
deed of trust loan agreement and governing
Washington law, a law which, because loan
agreement required payment of post-default
interest at higher default rate, mandated
payment of interest by debtor at higher default
rate in order to effect such a cure; merely by
proposing to cure default in Chapter 11 plan,
debtor did not become entitled to effect this
cure, contrary to terms of loan agreement,
by payments that included interest component
calculated at pre-default rate. 11 U.S.C.A. §
1123(d); Wash. Rev. Code Ann. § 61.24.090(1)
(a).

Cases that cite this headnote

[7] Statutes
Operation and Effect

Fact that Congress had a particular purpose
in mind when enacting statute does not limit
the effect of statute's text.

Cases that cite this headnote

[8] Statutes
Relation to plain, literal, or clear

meaning;  ambiguity

Fact that Congress may not have foreseen all
of the consequences of statutory enactment
is not a sufficient reason for refusing to give
effect to statute's plain meaning.

Cases that cite this headnote

[9] Bankruptcy
Curing defaults

While Chapter 11 debtor, by curing default
on mortgage loan by means of plan payments,
can avoid acceleration or foreclosure, two of
the more common consequences of default,
debtor does not effectuate a cure merely by
paying past due installments of principal at
the pre-default interest rate; rather, debtor's
“cure” obligations may also include late
charges, attorneys' and trustee's fees, and
publication and court costs. 11 U.S.C.A. §
1123(d).

Cases that cite this headnote

[10] Bankruptcy
Protection Against Discrimination or

Collection Efforts in General;  ‘Fresh Start.‘

Principal purpose of the Bankruptcy Code
is to grant a fresh start to the honest but
unfortunate debtor. 11 U.S.C.A. § 101 et seq.

Cases that cite this headnote

[11] Bankruptcy
In general;  nature and purpose

Bankruptcy Code is not a purely remedial
statute, and Chapter 11 strikes a balance
between debtor's interest in reorganizing and
restructuring its debts and creditors' interest
in maximizing value of bankruptcy estate. 11
U.S.C.A. §§ 101 et seq., 1101 et seq.

Cases that cite this headnote

*1138  Appeal from the United States Bankruptcy Court
for the Western District of Washington, Marc Barreca,
Bankruptcy Judge, Presiding. D.C. No. 13–10948–MLB

Attorneys and Law Firms

Dillon E. Jackson (argued) and Terrance J. Keenan,
Foster Pepper PLLC, Seattle, Washington; Stuart P.
Kastner, Stuart P. Kastner PLLC, Seattle, Washington;
for Creditor–Appellant.

Lawrence K. Engel (argued), Bellevue, Washington, for
Debtor–Appellee.

Before: Susan P. Graber, Marsha S. Berzon, and Mary H.
Murguia, Circuit Judges.

Dissent by Judge Berzon

OPINION

MURGUIA, Circuit Judge:

In loan agreements—and any subsequent bankruptcy
proceedings—a borrower “defaults” on a loan when he
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fails to fulfill a material obligation under the terms of the
loan agreement, such as making a payment by a particular
date. A default can trigger certain consequences, such as
foreclosure on any property securing the loan, late fees
and penalties, or “acceleration,” which occurs when the
entire unpaid amount of the loan becomes immediately
due and payable. But the borrower can also “cure” the
default, most often by paying the arrearages and bringing
the loan current. A cure generally allows the borrower
to avoid the consequences of default, restores the loan to
its original terms, and allows the borrower to keep the
property.

[1] The Bankruptcy Code incorporates the concept of
cure. Chapter 11 provides that a debtor's plan of
reorganization must “provide adequate means for the
plan's implementation,” including the “curing or waiving
of any default.” *1139  11 U.S.C. § 1123(a)(5)(G). This
statute means that a plan of reorganization may include a
provision authorizing the debtor to remedy any breach of
a loan agreement with a creditor and return to pre-default
conditions. Great W. Bank & Tr. v. Entz–White Lumber
& Supply, Inc. (In re Entz–White Lumber &Supply, Inc.),
850 F.2d 1338, 1340 (9th Cir. 1988).

**2  We held in Entz–White that a debtor who cures
a default “is entitled to avoid all consequences of the
default—including higher post-default interest rates.” Id.
at 1342. In other words, if a loan agreement provided for
a higher, post-default interest rate on arrearages in the
event of default, a debtor who “cures” is entitled to repay
the arrearages at the lower, pre-default interest rate. We
concluded that “the power to cure under the Bankruptcy
Code authorizes a plan to nullify all consequences of
default, including avoidance of default penalties such
as higher interest,” even when the terms of the loan
agreement called for a higher interest rate upon default. Id.

The case before us requires us to decide whether Entz–
White 's rule that a debtor may nullify a loan agreement's
requirement of post-default interest remains good law in
light of 11 U.S.C. § 1123(d), a provision that Congress
enacted after Entz–White. Section 1123(d) provides that,
if a plan proposes to cure a default, “the amount necessary
to cure the default shall be determined in accordance with
the underlying agreement and applicable nonbankruptcy
law.” 11 U.S.C. § 1123(d). We hold that Entz–White 's rule
of allowing a curing debtor to avoid a contractual post-

default interest rate in a loan agreement is no longer valid
in light of § 1123(d).

I.

New Investments, Inc. (“New Investments”) borrowed
$3,045,760.51 from Pacifica L 51, LLC's (“Pacifica”)
predecessor in interest to purchase a hotel property in
Kirkland, Washington. The note, which was secured by a
deed of trust, provided for an interest rate of 8 percent.
The note also specifically provided that in the event of
default, the interest rate would increase by 5 percent.

New Investments defaulted on the note in 2009. When
Pacifica commenced non-judicial foreclosure proceedings,
New Investments filed for Chapter 11 bankruptcy. New
Investments's plan of reorganization proposed to cure the
default by selling the property to a third party and using
the proceeds of the sale to pay the outstanding amount of
the loan at the pre-default interest rate. Pacifica objected
to the plan on the ground that, under the terms of the note,
it was entitled to be paid at the higher, post-default interest
rate.

The bankruptcy court confirmed New Investments's plan
over Pacifica's objection and authorized the sale of the
hotel for $6,890,000. Of the sale proceeds, $2,830,877.28
would be paid to Pacifica, reflecting the pre-default
interest rate and extinguishing any other late penalties.
Anticipating an appeal, the bankruptcy court ordered
that $100,000 of the proceeds be reserved for Pacifica's
attorney's fees on appeal and that $670,000 be set aside as a
disputed claim reserve for Pacifica. Pacifica timely appeals
from the confirmation order.

II.

[2]  [3]  [4]  [5] We have jurisdiction under 28
U.S.C. § 158(d), and we review the bankruptcy court's
interpretation of bankruptcy statutes de novo. Boyajian v.
New Falls Corp. (In re Boyajian), 564 F.3d 1088, 1090 (9th
Cir. 2009). “When construing the meaning of a statute, we
begin with the language of that statute.” Benko v. Quality
Loan Serv. Corp., 789 F.3d 1111, 1118 (9th Cir. 2015).
“If the statutory text is ambiguous, *1140  we employ
other tools, such as legislative history, to construe the
meaning of ambiguous terms.” Id. “A party contending
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that legislative action changed settled law has the burden
of showing that the legislature intended such a change.”
Green v. Bock Laundry Mach. Co., 490 U.S. 504, 521, 109
S.Ct. 1981, 104 L.Ed.2d 557 (1989).

III.

[6] Chapter 11 of the Bankruptcy Code provides that
a plan of reorganization must, among other things,
“provide adequate means for the plan's implementation,”
including the “curing or waiving of any default.” 11
U.S.C. § 1123(a)(5)(G). In Entz–White, we observed that
the Bankruptcy Code did not define “cure.” 850 F.2d
at 1340. We borrowed the Second Circuit's definition:
“A default is an event in the debtor-creditor relationship
which triggers certain consequences. Curing a default
commonly means taking care of the triggering event and
returning to pre-default conditions. The consequences are
thus nullified. This is the concept of ‘cure’ used throughout
the Bankruptcy Code.” Id. (alteration omitted) (quoting
Di Pierro v. Taddeo (In re Taddeo), 685 F.2d 24, 26–
27 (2d Cir. 1982)). We held that “the power to cure
under the Bankruptcy Code authorizes a plan to nullify
all consequences of default, including avoidance of default
penalties such as higher interest.” Id. at 1342. As a result, a
debtor whose plan proposed to cure a default would allow
him to avoid having to pay a higher, post-default interest
rate called for in the loan agreement.

**3  Entz–White was decided in 1988. In 1994, Congress
amended § 1123 to add subsection (d). Pub. L. No.
103–394, Title II, § 305, Oct. 22, 1994, 108 Stat. 4106.
Subsection (d) provides:

Notwithstanding subsection (a) of
this section and sections 506(b),
1129(a)(7), and 1129(b) of this
title, if it is proposed in a plan
to cure a default the amount
necessary to cure the default
shall be determined in accordance
with the underlying agreement and
applicable nonbankruptcy law.

11 U.S.C. § 1123(d).

Subsection § 1123(d) renders void Entz–White 's rule that
a debtor who proposes to cure a default may avoid a
higher, post-default interest rate in a loan agreement.

Subsection (d) governs here because New Investments's
plan proposes to cure a default. The underlying agreement
—here, the promissory note—requires the payment of
a higher interest rate upon default. And “applicable
nonbankruptcy law”—here, Washington state law—
allows for a higher interest rate upon default when

provided for in the loan agreement. 1  See Wash. Rev.
Code Ann. § 61.24.090(1)(a) (providing that a borrower
may cure a monetary default by paying the trustee “[t]he
entire amount then due under the terms of the deed of
trust and the obligation secured thereby, other than such
portion of the principal as would not then be due had no
default occurred”). In other words, under § 1123(d), “the
amount necessary to cure [New Investments's] default” is
governed by the deed of trust and Washington law, which
respectively require and permit repayment at a higher,
post-default interest rate.

1 We reject New Investments's argument that
Washington's deed of trust law cannot constitute
“applicable nonbankruptcy law” under § 1123(d)
because the Bankruptcy Code's automatic stay
would prevent foreclosure under Washington law.
See 11 U.S.C. § 362(a); Wash. Rev. Code
Ann. § 61.24.040. This reading would render the
phrase “applicable nonbankruptcy law” meaningless
because the automatic stay would always trump state
law foreclosure provisions, contrary to the statutory
text and intent.

*1141  The plain language of § 1123(d) compels the
holding that a debtor cannot nullify a preexisting
obligation in a loan agreement to pay post-default interest
solely by proposing a cure. But even if we were to read
ambiguity into the statute, the legislative history would
not help New Investments. The House Report for the bill
that became § 1123(d) states that Congress was primarily
concerned with overruling the Supreme Court's decision in
Rake v. Wade, 508 U.S. 464, 113 S.Ct. 2187, 124 L.Ed.2d
424 (1993). H.R. Rep. No. 103–835, at *55 (1994). Rake
had held that a Chapter 13 debtor who proposed to cure a
default was required to pay interest on his arrearages to a
secured creditor even if the underlying loan agreement did
not provide for such interest. 508 U.S. at 472, 113 S.Ct.
2187. Congress viewed this as an untoward result that
allowed for “interest on interest payments” and provided
an unbargained-for windfall to creditors. H.R. Rep. No.
103–835, at *55. The House Report states that § 1123(d)
would “limit the secured creditor to the benefit of the
initial bargain with no court contrived windfall.” Id. It
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further stated that it was “the Committee's intention that a
cure pursuant to a plan should operate to put the debtor in
the same position as if the default had never occurred.” Id.

**4  [7]  [8] The fact that Congress had a particular
purpose in mind when enacting a statute does not limit
the effect of the statute's text, a principle Entz–White itself
recognized. See 850 F.2d at 1341 (noting that a Senate
Report for the bill that became 11 U.S.C. § 1124 showed
“only that the drafters in the Senate were concerned
primarily with defaults resulting in acceleration; it does
not show that they meant to confine the section to that
situation”). Rather, “[t]he fact that Congress may not
have foreseen all of the consequences of a statutory
enactment is not a sufficient reason for refusing to give
effect to its plain meaning.” Union Bank v. Wolas, 502
U.S. 151, 158, 112 S.Ct. 527, 116 L.Ed.2d 514 (1991).
By its terms, § 1123(d) tells us to look to the promissory
note and Washington law to determine what amount
New Investments must pay to cure its default. Here, that
analysis requires the payment of post-default interest.

This result is further consistent with the intent of § 1123(d)
because it holds the parties to the benefit of their bargain.
Moreover, the House Report's statement “that a cure
pursuant to a plan should operate to put the debtor in
the same position as if the default had never occurred”
is consistent with the concept of cure generally, which
§ 1123(d) has not altered or attempted to define. See
Taddeo, 685 F.2d at 26–27 (“Curing a default commonly
means taking care of the triggering event and returning
to pre-default conditions. The consequences are thus
nullified.”).

[9] What § 1123(d) affects is how a debtor returns to
pre-default conditions, which can include returning to a
lower, pre-default interest rate. In the traditional case, a
borrower who has defaulted on a loan obligation can cure
the default by paying arrearages. See Restatement (Third)
of Property (Mortgages) § 8.1(b) & cmt. c (1997); Wash.
Rev. Code Ann. § 61.24.090(a)(1). This procedure allows
the borrower to avoid acceleration or foreclosure, which
are some of the more common consequences of default.
See Restatement (Third) of Property (Mortgages) § 8.1(a);
Wash. Rev. Code Ann. § 61.24.090(a). However, the
borrower does not effectuate a cure merely by paying past
due installments of principal at the pre-default interest
rate. Rather, the borrower's cure obligations may also
include “late charges, attorneys' and trustee's fees, and

publication and court costs.” Restatement (Third) of
Property (Mortgages) *1142  § 8.1 cmt. c; see also Wash.
Rev. Code Ann. § 61.24.090(1)(b). It is only once these
penalties are paid that the debtor can return to pre-default
conditions as to the remainder of the loan obligation.

The common law treatment of cure is consistent with the
Bankruptcy Code's protections for creditors who would
have been entitled to receive accelerated payment on a
defaulted loan. For a debtor to render such a creditor
“unimpaired” and unable to object to the debtor's plan,
Platinum Capital, Inc. v. Sylmar Plaza, L.P. (In re Sylmar
Plaza, L.P.), 314 F.3d 1070, 1075 (9th Cir. 2002); 11
U.S.C. § 1126(f), the debtor must cure the default but may
not “otherwise alter the legal, equitable, or contractual
rights” of the creditor, 11 U.S.C. § 1124(2)(E). Here,
one of those rights is post-default interest, and New
Investments's cure may not alter that right.

Consistent with § 1124(2), the debtor can return to pre-
default conditions, which can include a lower, pre-default
interest rate, only by fulfilling the obligations of the
underlying loan agreement and applicable state law. 11
U.S.C. § 1123(d). By its terms, § 1123(d) requires that we
look to the “underlying agreement,” not only to the “pre-
default interest provisions” of the underlying agreement.
To read any such limitation into § 1123(d) would be
“to add specific language that Congress did not include
in a carefully considered statute.” Illinois v. Abbott &
Assocs., Inc., 460 U.S. 557, 572, 103 S.Ct. 1356, 75 L.Ed.2d
281, (1983); see also United States v. Plaza Health Labs.,
Inc., 3 F.3d 643, 649 (2d Cir. 1993) (“[W]e cannot add
to the statute what congress did not provide.”). Here,
the note provided that upon default, the interest rate on
the loan would increase by 5 percent. Unfortunately for
New Investments, the increased interest rate applies to the
entirety of the note and not just to arrearages.

**5  [10]  [11] We are mindful that “[t]he principal
purpose of the Bankruptcy Code is to grant a fresh
start to the honest but unfortunate debtor.” Marrama
v. Citizens Bank of Mass., 549 U.S. 365, 367, 127 S.Ct.
1105, 166 L.Ed.2d 956 (2007) (internal quotation marks
omitted). And Congress wanted to protect debtors against
unbargained-for interest requirements in enacting §
1123(d). But the Bankruptcy Code is not a purely remedial
statute. Fla. Dep't of Revenue v. Piccadilly Cafeterias,
Inc., 554 U.S. 33, 51, 128 S.Ct. 2326, 171 L.Ed.2d 203
(2008). “Rather, Chapter 11 strikes a balance between
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a debtor's interest in reorganizing and restructuring its
debts and the creditors' interest in maximizing the value
of the bankruptcy estate.” Id. If the loan agreement
did not require a higher, post-default interest rate, New
Investments would not have to pay it. However, today's
result holds New Investments to its bargain by adhering to
the terms of its loan agreement with Pacifica, as required
by § 1123(d).

Both the text and the legislative history of § 1123(d) make
clear that the provision was intended to limit parties to the
benefit of their bargain when a debtor seeks to effectuate
a cure and return to pre-default conditions. The parties
bargained for a higher interest rate on the note in the event
of default, and Pacifica is entitled to the benefit of that
bargain under the terms of § 1123(d).

IV.

We conclude that Pacifica is entitled to receive payment
of the loan at the post-default interest rate. We therefore
reverse the decision of the bankruptcy court and remand
for further proceedings.

REVERSED and REMANDED.

*1143  BERZON, Circuit Judge, dissenting:
Neither 11 U.S.C. § 1123(d) nor any other provision of the
Bankruptcy Code provides a definition of “cure” contrary
to the one this Court announced in Great Western Bank
& Trust v. Entz–White Lumber & Supply, Inc. (In re
Entz–White Lumber &Supply, Inc.), 850 F.2d 1338, 1340
(9th Cir. 1988). We are therefore bound by this Court's
precedent, according to which New Investments may,
in curing its default, pay the pre-default interest rate
contained in the promissory note.

Instead of abiding by our longstanding case law, the
majority concludes that Congress displaced Entz–White
when it passed § 1123(d). Because neither the text of the
statute nor the legislative history of § 1123(d) support the
majority's departure, I dissent.

I.

Chapter 11 requires that a debtor's plan of reorganization
“provide adequate means for the plan's implementation,
such as ... curing or waiving of any default.” 11 U.S.C.
§ 1123(a)(5). In the absence of any statutory definition,
this Court held in Entz–White that “[c]uring a default”
means “returning to pre-default conditions,” such that
any consequences of the default are “nullified.” 850 F.2d
at 1340 (quoting Di Pierro v. Taddeo (In re Taddeo), 685
F.2d 24, 26–27 (2d Cir. 1982)). Because curing a default
returns the debtor to the status quo ante, we concluded,
“the power to cure under the Bankruptcy Code authorizes
a plan to nullify all consequences of default, including
avoidance of default penalties such as higher interest.” Id.
at 1342.

After this Court decided Entz–White, Congress enacted
11 U.S.C. § 1123(d). Section 1123(d), part of the 1994
amendments to the Bankruptcy Code, provides:

Notwithstanding subsection (a) of
this section and sections 506(b),
1129(a)(7), and 1129(b) of this
title, if it is proposed in a plan
to cure a default the amount
necessary to cure the default
shall be determined in accordance
with the underlying agreement and
applicable nonbankruptcy law.

Pacifica maintains—and the majority agrees—that this
provision overruled Entz–White 's holding that a debtor
who cures a default, thus “nullify[ing] all consequences
of” that default, may repay arrearages at the pre-default
interest rate. See 850 F.3d at 1342.

Pacifica bears the burden of showing that Congress, in
passing § 1123(d), intended to change settled law. Tome
v. United States, 513 U.S. 150, 163, 115 S.Ct. 696, 130
L.Ed.2d 574 (1995) (quoting Green v. Bock Laundry Mach.
Co., 490 U.S. 504, 521, 109 S.Ct. 1981, 104 L.Ed.2d
557 (1989)). In determining whether Pacifica has met
this burden, we “will not read the Bankruptcy Code to
erode past bankruptcy practice absent a clear indication
that Congress intended such a departure.” Hamilton v.
Lanning, 560 U.S. 505, 517, 130 S.Ct. 2464, 177 L.Ed.2d 23
(2010) (citations and internal quotation marks omitted).

**6  Pacifica has not carried this burden, as both the
statutory text and the legislative history of § 1123(d)
support the continuing viability of Entz–White 's holding.
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The majority opinion errs in concluding otherwise, and, in
doing so, wrongly imposes a severe penalty on debtors in
New Investments' situation.

II.

The Bankruptcy Reform Act of 1994, among other things,
added nearly identical language regarding how one cures
a default to Chapters 11, 12, and 13 of the Bankruptcy
Code. Pub. L. No. 103–394, § 305, 108 Stat. 4106 (1994).
Like the subsection here at issue, 11 U.S.C. §§ 1222(d)
*1144  and 1322(e) provide that, notwithstanding other

provisions of the Bankruptcy Code not relevant here, “if
it is proposed in a plan to cure a default, the amount
necessary to cure the default, shall be determined in
accordance with the underlying agreement and applicable
nonbankruptcy law.”

Nowhere did the 1994 amendments define “cure a default”
or suggest that this Circuit's then-operative definition of
“cure” was incorrect. Rather, § 1123(d) indicates which
materials the parties may consult in determining how
to cure a default. Accordingly, as a result of the 1994
amendments, the terms of a cure are circumscribed by the
underlying agreement and applicable nonbankruptcy law.

Neither § 1123(d) nor any other provision of the
Bankruptcy Code explains where in the underlying
agreement to look for the provisions that apply in the
event of a cure. If, as Entz–White held, “[c]uring a default”
means “returning to pre-default conditions,” 850 F.2d at
1340, the provisions of the agreement setting out the pre-
default interest rate provide the relevant information. If
“curing a default” means paying a penalty triggered by
the default, the provisions of the agreement addressing
higher post-default interest rates establish the relevant
requirements. But in Entz–White, we decisively rejected
this alternative definition of “cure.” Id. at 1342. We called
the creditor's argument in favor of this reading “spurious,”
as it “amount[ed] to saying, once more, that the higher
rate of interest is not a consequence of default that can be
cured.” Id.

In short, the text of § 1123(d) makes clear that New
Investments' cure will be based on the terms of the
promissory note, but offers no guidance on which of the
note's provisions governs here. Entz–White provides that
guidance, by specifying that a “cure” permits the debtor

to “avoid all consequences of the default.” Id. Applying
that understanding, it is the pre-default interest provisions
of the underlying agreement that govern. The majority's
conclusion that § 1123(d) overruled Entz–White has no
basis in the text of the statute.

III.

The legislative history of § 1123(d) confirms that
Congress did not mean to disturb this Court's holding
in Entz–White. In adding § 1123(d), Congress focused
on addressing an entirely separate matter—the Supreme
Court's holding in Rake v. Wade, 508 U.S. 464, 113 S.Ct.
2187, 124 L.Ed.2d 424 (1993). H.R. Rep. No. 103–835,
at 55 (1994); see also S. Rep. No. 103–168, at 53 (1993)
(discussing the parallel provision included in the Senate
bill).

In Rake, the Supreme Court held that an oversecured
creditor was entitled to pre- and post-confirmation
interest on mortgage arrearages paid to cure a default
under a Chapter 13 plan. 508 U.S. at 471–75, 113 S.Ct.
2187. This reading of the relevant provisions of the
Bankruptcy Code, §§ 506(b), 1322(b), and 1325(a)(5),
permitted secured creditors to collect interest on top of the
interest payments paid by debtors under their mortgages.
Id. at 470–75, 113 S.Ct. 2187.

**7  Congress overtly rejected this result in enacting §
1123(d). H.R. Rep. No. 103–835, at 55. The amendments
to § 1123 were contained in § 305 of the Bankruptcy
Reform Act of 1994, which is entitled “Interest on
Interest.” Pub. L. No. 103–394, § 305, 108 Stat. 4106,
4134 (1994). The relevant House Report states that
the amendments “will have the effect of overruling the
decision of the Supreme Court in Rake v. Wade,” because
Rake “had the effect of providing a windfall to secured
creditors” by giving them “interest on interest payments,
and interest on the late charges and other fees, even where
applicable *1145  laws prohibit[ ] such interest and even
when it was something that was not contemplated by
either party in the original transaction.” H.R. Rep. No.
103–835, at 55.

Far from repudiating Entz–White 's holding, the House
Report reiterated Entz–White 's interpretation of “cure,”
stating, “[i]t is the Committee's intention that a cure
pursuant to a plan should operate to put the debtor in the
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same position as if the default had never occurred.” Id.
The legislative history thus indicates, at the very least, that
the new provision was not meant sub silentio to enact a
definition of “cure” conflicting with that adopted in Entz–
White. It also suggests that the relevant provisions of the
“underlying agreement” for a “cure” are those that would
have applied “if the default had never occurred.” See id.

In sum, the pertinent 1994 amendments eliminated the
possibility of a “court contrived windfall” for secured
creditors. Id. Pacifica's challenge to the Bankruptcy
Court's confirmation order does not implicate the concern
that animated Congress. Like the text of the statute, the
legislative history in no way suggests that Entz–White 's
definition of “cure” is incorrect or was overruled.

Here, the underlying agreement provides both pre- and
post-default interest rates. As the statute requires, we look
to that agreement in determining which rates may apply.
And in selecting which provision of the contract governs,
we rely on our precedent and use the pre-default rate. New
Investments therefore could cure the default by paying
interest on the debt at the pre-default rate.

IV.

Notwithstanding its recitation of the relevant text and
legislative history, the majority somehow concludes that
Entz–White is no longer controlling. Relying on an
incorrect interpretation of § 1123(d), the majority's
opinion mistakenly upsets this Circuit's binding precedent.

A three judge panel of this Court is “bound by decisions
of prior panels unless an en banc decision, Supreme
Court decision or subsequent legislation undermines those
decisions.” Gen. Const. Co. v. Castro, 401 F.3d 963, 975
(9th Cir. 2005) (quoting Benny v. U.S. Parole Comm'n,
295 F.3d 977, 983 (9th Cir. 2002)). No act of Congress or

intervening higher authority justifies the panel's departure
from our precedent here.

As discussed, Congress has not defined “cure the default”
in the years since we decided Entz–White. There is thus no
“clear indication that Congress intended ... a departure,”
Hamilton, 560 U.S. at 517, 130 S.Ct. 2464, from this
Court's past practice. The interpretation of the statute best
supported by the legislative record favors continuity. No
intervening case law from the Supreme Court or the Ninth
Circuit calls Entz–White into doubt. On the contrary,
this Court has continued to rely on Entz–White's holding.
See Platinum Capital, Inc. v. Sylmar Plaza, L.P. (In re
Sylmar Plaza, L.P.), 314 F.3d 1070, 1075 (9th Cir. 2002)
(concluding Entz–White precluded a creditor's argument
“that a plan intended to nullify the consequences of a
default (thereby avoiding the higher post-default interest
rate) does not meet the purposes of the Bankruptcy
Code”); cf. Gen. Elec. Capital Corp. v. Future Media Prods.
Inc., 547 F.3d 956, 960–61 (9th Cir. 2008) (treating Entz–
White as good law, but concluding it did not apply to a
claim paid in full as a result of asset sales outside of a
Chapter 11 plan).

**8  Stare decisis thus requires us to apply Entz–White
and hold that New Investments “is entitled to avoid all
consequences of the default—including higher *1146
post-default interest rates.” 850 F.2d at 1342. I would
affirm the Bankruptcy Court order confirming New
Investments' plan of reorganization, which reflects the
pre-default interest rate included in the promissory note.

All Citations

840 F.3d 1137, 2016 WL 6543520, 76 Collier Bankr.Cas.2d
1191, 63 Bankr.Ct.Dec. 97, Bankr. L. Rep. P 83,029, 16
Cal. Daily Op. Serv. 11,723, 2016 Daily Journal D.A.R.
11,072
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Opinion

CHAVEZ, J.

*1  Plaintiff and appellant Goldenpark, LLC
(Goldenpark) appeals from the judgment entered in favor
of defendants and respondents Urban Commons, LLC

(Urban) and Urban Commons Sycamore, LLC (UCS) 1

after the trial court sustained, without leave to amend,
defendants' demurrer to Goldenpark's second amended
complaint (SAC). We affirm the judgment.

1 Urban and UCS are referred to collectively as
defendants.

BACKGROUND

The loans
In February 2008, Goldenpark obtained a loan from
Wilshire State Bank (WSB) in the principal amount of
$16.9 million (Loan 1). Loan 1 was evidenced by a business
loan agreement, promissory note (Note 1), deed of trust,
and commercial security agreement, and was secured by
certain commercial real property operated as a hotel (the
hotel).

In April 2008, Goldenpark obtained from WSB a second
loan in the principal amount of $1.3 million (Loan 2).
Loan 2, like Loan 1, was secured by the hotel and
was evidenced by a business loan agreement, promissory
note (Note 2), deed of trust, and commercial security
agreement.

Loan 1 required Goldenpark to make monthly payments
“with interest calculated on the unpaid principal balances
at an interest rate of 6.750%.” The interest rate on Loan 2
was 7.00 percent and was calculated the same way.

Both loans defined an “Event of Default” to include
Goldenpark's “fail[ure] to make any payment when due
under the Loan.” An Event of Default entitled the lender,
“without notice of any kind to Borrower,” to accelerate all
payments due under the loan and to exercise various other
remedies, including foreclosing on the hotel. A default also
triggered a five percent increase in the rate of interest.

Both loans contained non–waiver provisions that
prevented any loss of lender rights through alleged
inaction or course of dealing. The loans further provided
that they could be sold or transferred without notice to or
consent by Goldenpark.

Loan modifications
From March 2008 to December 2010, Goldenpark made
virtually all of its loan payments after their applicable
due dates. In addition, Goldenpark failed to fulfill
other obligations owed under the loans, including timely
payment of property taxes and franchise fees.

On September 29, 2010, Goldenpark and WSB entered
into two separate agreements to modify the terms of the
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loans. The modification agreements allowed Goldenpark
to make three reduced monthly payments for each loan.

The modification agreement for Loan 1 (Modification
1) described Goldenpark's “existing indebtedness”
as including an outstanding principal balance of
$16,153,192.23 and stated that, as of September 29, 2010,
interest had been paid through July 25, 2010. Modification
1 changed the monthly payment due under Note 1 from
$117,797.43 to $55,000 for three months, from August
2010 to October 2010. The first reduced monthly payment
was due on August 25, 2010.

The modification agreement for Loan 2 (Modification 2)
stated that interest had been paid on Loan 2 to July 21,
2010, and provided for three reduced monthly payments
to be made on the same August 2010 to October 2010
schedule specified in Modification 1. Both Modifications 1
and 2 contained a provision whereby Goldenpark released
WSB and its successors from any claims related to the
loans arising out of events occurring before September 29,
2010.

UCS's purchase of the loans
*2  On October 26, 2010, UCS and WSB entered into an

agreement pursuant to which UCS purchased the loans.
The agreement stated that as of October 26, 2010, interest
on both loans had been paid only to mid–August 2010.

Goldenpark's default and UCS's acceleration of the loans
On December 27, 2010, Goldenpark asked WSB to accept
a reduced monthly payment of $55,000 for two more
months, for December 2010 and January 2011. WSB did
not respond to that request, but Goldenpark nevertheless
tendered a fourth reduced payment of $55,000.

On January 10, 2011, UCS accelerated the payments
due under both loans and recorded notices of default
specifying an amount of $411,516.83 in default under
Loan 1 and $34,295.21 in default under Loan 2.
On January 25, 2011, in response to an inquiry by
Goldenpark, UCS explained how it calculated the
amounts in the notices of default.

Goldenpark's bankruptcy and UCS's nonjudicial
foreclosure

In May 2011, Goldenpark filed a voluntary Chapter
11 bankruptcy petition. In the bankruptcy proceeding,
Goldenpark filed declarations by its managing member,
Dae In Kim, acknowledging that under Modification
1, Goldenpark “was required to make three consecutive
monthly payments in the amount of $55,000 beginning
August 25, 2010” and admitting that “[Goldenpark]
defaulted under [Modification 1] ... in the end of
November 2010 because [Goldenpark] only paid $55,000
as opposed to the $121,188.74 that was due.”

On February 3, 2012, the bankruptcy court dismissed
Goldenpark's Chapter 11 petition, and three days later,
Goldenpark filed a second bankruptcy petition. UCS
obtained relief from the automatic stay and commenced
a nonjudicial foreclosure proceeding. Goldenpark
unsuccessfully sought to obtain a temporary restraining
order against the foreclosure sale, and UCS foreclosed on
the hotel on July 13, 2012.

PROCEDURAL HISTORY

Initial complaint and first amended complaint
Goldenpark commenced this action in July 2013, alleging
causes of action for breach of the implied covenant
of good faith and fair dealing, fraud, fraudulent
concealment, tortious interference with prospective
economic advantage, conversion, violation of Business
and Professions Code section 17200 (also known as the
Unfair Competition Law, or UCL), and violation of Civil
Code section 2924c. Goldenpark sought to set aside the
foreclosure, recover the hotel, and obtain $10 million in
damages.

Defendants demurred on various grounds, including
that Goldenpark failed to allege that it had tendered
payment of the amounts due under the loans, a necessary
element for both the statutory and common law wrongful
foreclosure claims; that the loan agreements expressly
authorized UCS's actions; and that the claims were
barred by the doctrine of judicial estoppel. Goldenpark
responded by filing a first amended complaint (FAC) that
alleged the same claims based on nearly identical factual
allegations.

The FAC included a summary of Goldenpark's alleged
payment history on Loan 1. That summary revealed that
Goldenpark had made only a partial payment in March
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2009. The summary also showed that Goldenpark did
not make up the shortfall resulting from the March 2009
underpayment in any subsequent monthly payments.

*3  Defendants filed a second demurrer, which the trial
court sustained with partial leave to amend. The court
dismissed the causes of action for violation of Civil Code
section 2924c and to set aside the foreclosure sale on
the ground that Goldenpark had not alleged tender of
either the amount in default or the amount due under
the loans. The trial court also dismissed, without leave to
amend, the claims for fraudulent concealment, intentional
interference with prospective economic advantage, and
conversion. The court granted Goldenpark leave to
amend its claims for fraud, breach of the implied covenant
of good faith and fair dealing, and violation of the UCL.

The SAC
Goldenpark filed a SAC, alleging only two causes of
action for breach of the implied covenant of good
faith and fair dealing and for violation of the UCL.
Defendants again demurred and filed a motion to strike.
The trial court sustained the demurrer without leave to
amend, concluding that Goldenpark was in default under
the loans because it had made four reduced modified
payments instead of three and failed to make the March
2009 payment; Goldenpark had failed to allege tender of
the amount owed under the loans; UCS was entitled to
accelerate the debt, so that the entire amount owed under
the loans was due; Goldenpark failed to establish that
the interest charged on the loans caused it any damage;
Goldenpark had been given the opportunity to amend to
correct its defects in pleading and failed to do so; and
Goldenpark did not request further leave to amend.

A judgment of dismissal was entered against Goldenpark,
and this appeal followed.

DISCUSSION

I. Standard of review
“On appeal from a judgment dismissing an action after
sustaining a demurrer without leave to amend, the
standard of review is well settled. The reviewing court
gives the complaint a reasonable interpretation, and treats
the demurrer as admitting all material facts properly
pleaded. [Citations.] The court does not, however, assume

the truth of contentions, deductions or conclusions of
law. [Citation.] The judgment must be affirmed ‘if any
one of the several grounds of demurrer is well taken.
[Citations.]’ [Citation.] However, it is error for a trial court
to sustain a demurrer when the plaintiff has stated a cause
of action under any possible legal theory. [Citation.] And
it is an abuse of discretion to sustain a demurrer without
leave to amend if the plaintiff shows there is a reasonable
possibility any defect identified by the defendant can
be cured by amendment. [Citation.]” (Aubry v. Tri–
City Hospital Dist. (1992) 2 Cal.4th 962, 966–967.) The
legal sufficiency of the complaint is reviewed de novo.
(Montclair Parkowners Assn. v. City of Montclair (1999)
76 Cal.App.4th 784, 790.)

II. Breach of implied covenant of good faith and fair
dealing
“[E]very contract contains an implied covenant of good
faith and fair dealing that ‘ “neither party will do anything
which will injure the right of the other to receive the
benefits of the agreement.” ’ [Citations.]” (Wolf v. Walt
Disney Pictures & Television (2008) 162 Cal.App.4th 1107,
1120.) A plaintiff asserting a claim for breach of the
implied covenant of good faith and fair dealing must allege
the following elements: (1) the existence of a contract; (2)
the plaintiff did all, or substantially all of the significant
things the contract required; (3) the conditions required
for the defendant's performance had occurred; (4) the
defendant unfairly interfered with the plaintiff's right to
receive the benefits of the contract; and (5) the plaintiff
was harmed by the defendant's conduct. (CACI No. 325.)

*4  Goldenpark alleges that defendants breached the
implied covenant of good faith and fair dealing by failing
to recognize monthly installment payments actually made
and accepted; by applying the default rate of interest
to the entire outstanding principal loan balance, rather
than to the amount in default; by depriving Goldenpark
of the right to reinstate the loans under Civil Code
section 2924c; and by foreclosing on the hotel based on
overstated notices of default. Goldenpark further alleges
that defendants' breaches caused Goldenpark to lose the
hotel to UCS by nonjudicial foreclosure and to suffer
damages exceeding $10 million.

A. Monthly payments
The SAC alleges that the loan modification agreements,
which expressly provide for three reduced monthly
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payments of $55,000 to be made in August, September,
and October 2010, “was patently a mistake” because
the parties intended the reduced monthly payments to
be made in the months of September, October, and
November 2010. Goldenpark claims to have made the
full monthly payment due in August 2010, and that the
reduced monthly payment it made in November 2010
was authorized under Modification 1. Goldenpark further
claims that defendants' failure to recognize monthly
installment payments actually made breached the implied
covenant of good faith and fair dealing.

Goldenpark's allegations directly contradict the
declaration of its managing member, Dae In Kim, filed in
Goldenpark's bankruptcy proceeding. In his declaration,
Kim acknowledged that Modification 1 allowed only
three reduced monthly payments of $55,000, “beginning
August 25, 2010,” and admitted that Goldenpark
defaulted on Loan 1 in November 2010 by making
a fourth $55,000 monthly payment instead of the full
monthly payment that was due. The contradictory
allegations in Goldenpark's SAC cannot serve as a valid
basis for a breach of implied covenant claim. (See Owens
v. Kings Supermarket (1988) 198 Cal.App.3d 379, 384
[allegations inconsistent with prior pleadings are treated
as sham and disregarded]; Congleton v. National Union
Fire Ins. Co. (1987) 189 Cal.App.3d 51, 62 [leave to amend
properly denied where allegations contradicted earlier
declarations establishing that no cause of action existed as
matter of law].)

B. Default interest rate
Goldenpark alleges that defendants' application of the
default interest rate to the entire loan balance rather than
to the amount in default was an unenforceable penalty as

a matter of California law. 2  As support for its position,
Goldenpark cites Garrett v. Coast & Southern Fed. Sav.
& Loan Assn. (1973) 9 Cal.3d 731 (Garrett ). That case,
however, is both factually and legally distinguishable.

2 Goldenpark does not argue that the default interest
provision is unlawful per se, nor does it challenge
UCS's exercise of its remedy to accelerate the loans
following a default.

Garrett concerned borrowers who made untimely loan
payments and who were assessed late charges calculated as
a percentage of the entire unpaid principal loan balances.
(Garrett, supra, 9 Cal.3d at p. 734.) The California

Supreme Court held that the late charges were void
under Civil Code sections 1670 and 1671. (Garrett, at pp.
738–740.) Those statutes then in effect made liquidated
damages clauses in commercial contracts presumptively
invalid and imposed on the party seeking to rely on
such a clause the burden of proving that determining
the amount of actual damages that would be sustained
upon an anticipated breach would be “impracticable” or

“extremely difficult.” 3  (Id. at p. 738.)

3 Former Civil Code section 1670 stated: “ ‘Every
contract by which the amount of damage to be paid,
or other compensation to be made, for a breach of
an obligation, is determined in anticipation thereof,
is to that extent void, except as expressly provided
in the next section.’ ” Former Civil Code section
1671 provided: “ ‘The parties to a contract may agree
therein upon an amount which shall be presumed
to be the amount of damage sustained by a breach
thereof, when from the nature of the case, it would be
impracticable or extremely difficult to fix the actual
damage.’ ” (Garrett, supra, 9 Cal.3d at p. 735, fn. 1.)

*5  That legal standard no longer applies. After the
Supreme Court's decision in Garrett, former Civil Code
section 1670 was repealed (Stats. 1977, ch. 198, § 2), and
Civil Code section 1671 was amended (Stats. 1977, ch. 198,
§ 5) to “replace the former policy of presumptive invalidity
of liquidated damages clauses [citation] with a policy of
presumptive validity. [Citations.]” (Weber Lipshie & Co.
v. Christian (1997) 52 Cal.App.4th 645, 654.) The current
version of Civil Code section 1671 provides, subject to
exceptions that are not applicable here, that “a provision
in a contract liquidating the damages for breach of the
contract is valid unless the party seeking to invalidate the
provision establishes that the provision was unreasonable
under the circumstances existing at the time the contract
was made.” (Civ.Code, § 1672, subd. (b).)

The SAC alleges no facts showing that UCS's application
of the default interest provision to the outstanding
loan balance, following Goldenpark's default and UCS's
acceleration of the loans, was unreasonable under the
circumstances existing at the time Goldenpark entered
into the loan agreements. It accordingly fails to state a
claim to invalidate UCS's actions under Civil Code section
1671, subdivision (b) or for breach of the covenant of
good faith and fair dealing premised on such invalidity.
Goldenpark's breach of implied covenant claim based on
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allegedly overstated notices of default fails for the same
reasons.

C. Reinstatement of loans
Goldenpark alleges that defendants breached the implied
covenant of good faith and fair dealing by interfering with
its statutory right to reinstate the loans under Civil Code
section 2924c. That statute accords a borrower who has
defaulted on a loan secured by real property the right,
until five business days before the noticed date of the
foreclosure sale, to cure the default and to reinstate the

loan. (Civ.Code, § 2924c, subd. (a), (e).) 4  To exercise
that right, the borrower must tender payment of “the
entire amount due, at the time payment is tendered, with
respect to (A) all amounts of principal, interest, taxes,
assessments, insurance premiums, or advances actually
known by the beneficiary to be, and that are, in default and
shown in the notice of default, under the terms of the deed
of trust or mortgage and the obligation secured thereby,
[and] (B) all amounts in default on recurring obligations
not shown in the notice of default.” (Civ.Code, § 2924c,
subd. (a)(1).)

4 Civil Code section 2924c is part of the statutory
reinstatement scheme for a defaulted loan.
Subdivision (a)(1) of that statute provides in relevant
part: “Whenever all or a portion of the principal sum
of any obligation secured by deed of trust or mortgage
on real property ... has, prior to the maturity date
fixed in that obligation, become due or been declared
due by reason of default in payment of interest
or of any installment of principal, or by reason of
failure of trustor or mortgagor to pay, in accordance
with the terms of that obligation or of the deed
of trust or mortgage, taxes, assessments, premiums
for insurance, or advances made by beneficiary or
mortgagee in accordance with the terms of that
obligation or of the deed of trust or mortgage, the
trustor or mortgagor or his or her successor in
interest in the mortgaged or trust property or any
part thereof ... at any time within the period specified
in subdivision (e), if the power of sale therein is
to be exercised, or, otherwise at any time prior to
entry of the decree of foreclosure, may pay to the
beneficiary or the mortgagee or their successors in
interest, respectively, the entire amount due, at the
time payment is tendered, with respect to (A) all
amounts of principal, interest, taxes, assessments,
insurance premiums, or advances actually known by
the beneficiary to be, and that are, in default and

shown in the notice of default, under the terms of the
deed of trust or mortgage and the obligation secured
thereby, (B) all amounts in default on recurring
obligations not shown in the notice of default, ...,
and thereby cure the default theretofore existing,
and thereupon, all proceedings theretofore had or
instituted shall be dismissed or discontinued and
the obligation and deed of trust or mortgage shall
be reinstated and shall be and remain in force
and effect, the same as if the acceleration had not
occurred.” (Civ.Code, § 2924c, subd. (a)(1).)

*6  In the SAC, Goldenpark admits that it defaulted on
the loans. Goldenpark's default entitled UCS to exercise
remedies under the loan agreements to accelerate the debt,
record notices of default, and foreclose on the hotel.

The SAC does not allege that Goldenpark sought to
exercise its rights under Civil Code section 2924c at
any time after recordation of the notices of default by
tendering payment of any amount due under the loans.
The SAC alleges:

“45. Upon receiving the notices of default, to its
shock, [Goldenpark] nonetheless immediately sought to
reinstate the Loans. Whether or not there was a right
to accelerate the Loans, [Goldenpark] had the necessary
funds to pay any lawful and valid amount allegedly in
default.”

“46. The deceitful methodology
used to calculate a false and
grossly inflated amount in default,
including the prohibited default
interest calculations ... made it
impossible for [Goldenpark] to
reinstate the supposed defaults.”

“67. [Goldenpark], pursuant to its right to do so under
California Civil Code section 2924c[,] subdivision (e),
attempted to reinstate its Loans after it received the
Notices of Default.”

These allegations are insufficient to establish that
Goldenpark attempted to exercise its rights under Civil
Code section 2924c by tendering payment of the amount
due under loans. The allegations that Goldenpark
“attempted to reinstate the Loans” or that it “had the
necessary funds” to do so are insufficient to establish a
valid tender under Civil Code section 2924c. “ ‘The rules
which govern tenders are strict and are strictly applied,
and where the rules are prescribed by statute or rules
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of court, the tender must be in such form as to comply
therewith. The tenderer must do and offer everything that
is necessary on his part to complete the transaction, and
must fairly make known his purpose without ambiguity,
and the act of tender must be such that it needs only
acceptance by the one to whim it is made to complete the
transaction.’ [Citation.]” (Gaffney v. Downey Savings &
Loan Assn. (1988) 200 Cal.App.3d 1154, 1165.)

The SAC contains no factual allegations to support
Goldenpark's claim that it attempted to exercise its
statutory right to cure the defaults and to reinstate the

loans under Civil Code section 2924c. 5  Goldenpark's
breach of implied covenant cause of action, premised on
defendants' alleged interference with that statutory right,
accordingly fails to state a claim.

5 In its reply brief, Goldenpark argued for the first time
that it was not required to tender payment under the
loans as a condition to asserting the claims alleged
in the SAC. By failing to raise this argument in its
opening brief, Goldenpark waived the right to have
it considered on appeal. (Elite Show Services, Inc. v.
Staffpro, Inc. (2004) 119 Cal.App.4th 263, 270.)

D. The demurrer was properly sustained
The trial court did not err by sustaining defendants'
demurrer to the cause of action for breach of the implied
covenant of good faith and fair dealing.

III. UCL Claim
To state a claim for violation of the UCL, the plaintiff
must allege that the defendant engaged in a business act
that is fraudulent, unlawful, or unfair. (Levine v. Blue
Shield of California (2010) 189 Cal.App.4th 1117, 1136.)
Goldenpark's second cause of action for violation of the
UCL is based on the same allegations as its failed breach of
implied covenant claim and is thus derivative of that claim.
When the underlying cause of action fails, a derivative
UCL claim also fails. (Price v. Starbucks Corp. (2011) 192
Cal.App.4th 1136, 1147.)

*7  The UCL claim fails for the additional reason that
Goldenpark cannot establish standing to bring a private
UCL action. To do so, a plaintiff must show that it
suffered economic injury and that such injury was caused
by the unfair business practice that is the gravamen of
its claim. (Bus. & Prof.Code, § 17204; Kwikset Corp. v.

Superior Court (2011) 51 Cal.4th 310, 322–323.) The SAC
alleges that Goldenpark suffered economic injury—loss
of the hotel through foreclosure. It fails, however, to
establish a causal link between that claimed injury and
defendants' allegedly unlawful acts. “A plaintiff fails to
satisfy the causation prong of the statute if he or she
would have suffered ‘the same harm whether or not a
defendant complied with the law.’ [Citation.]” (Jenkins v.
JP Morgan Chase Bank, N.A. (2013) 216 Cal.App.4th 497,
522 (Jenkins ).)

The instant case is similar to Jenkins, in which the
plaintiff borrower attempted to plead a UCL claim based
on allegations concerning the defendants' nonjudicial
foreclosure on her home. (Jenkins, supra, 216 Cal.App.4th
at pp. 505, 519.) The court in Jenkins sustained the
defendants' demurrer to the UCL claim, noting that the
plaintiff had admitted in the complaint to defaulting on
the loan and that the default occurred before any of the
defendants' alleged unlawful acts. That default, the court
concluded, “triggered the lawful enforcement of the power
of sale clause in the deed of trust, and it was the triggering
of the power of sale clause that subjected Jenkins's home to
nonjudicial foreclosure.” (Id. at p. 523.) The court further
concluded that because the plaintiff's default occurred
before any of the defendants' allegedly wrongful actions,
she “cannot assert the impending foreclosure of her
home (i.e., her alleged economic injury) was caused by
Defendants' wrongful actions” and “cannot show any of
the alleged violations have a causal link to her economic
injury.” (Ibid. )

Here, as in Jenkins, Goldenpark admits that it defaulted
on the loans. That default triggered UCS's foreclosure
rights under the loan agreements and deeds of trust.
All of UCS's allegedly wrongful conduct—applying the
default rate of interest, overstating amounts in the
notices of default, and foreclosing on the property
based on overstated notices of default—occurred after
Goldenpark's default. The foreclosure was thus triggered
by Goldenpark's default, not by any of defendants'
allegedly wrongful acts. The SAC fails to establish a causal
link between Goldenpark's claimed economic injury—
loss of the hotel through foreclosure—and the allegedly
unlawful acts committed by defendants.

The trial court did not err by sustaining the demurrer as
to Goldenpark's UCL cause of action.
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IV. Leave to amend
Goldenpark fails to suggest how it would amend the
SAC to correct the defects discussed above. The burden
of proving a reasonable possibility of amending the
complaint to state a cause of action “is squarely on the
plaintiff. [Citation.]” (Blank v. Kirwan (1985) 39 Cal.3d
311, 318.) The trial court therefore did not abuse its
discretion by sustaining the demurrer without leave to
amend.

DISPOSITION

The judgment is affirmed. Defendants are awarded their
costs on appeal.

We concur:

BOREN, P.J.

HOFFSTADT, J.

All Citations

Not Reported in Cal.Rptr.3d, 2015 WL 5146159

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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United States Bankruptcy Court,
N.D. Alabama,

Southern Division.

Melody M. PRICE Debtor.
Melody M. Price, Plaintiff

v.
Washington Mutual Bank, et al., Defendants.

Bankruptcy No. 07–01905–TOM.
|

Adversary No. 08–00189–TOM.
|

April 8, 2010.

West KeySummary

1 Bankruptcy
Pleading;  dismissal

Chapter 13 debtor's allegations that the bank
may have assessed charges to her mortgage
account failed to state a claim. The debtor's
mortgagee, who allegedly assessed wrongful
bankruptcy charges against the debtor, was
purchased by the bank, and the debtor alleged
that the bank “may” have assessed charges to
her mortgage account and was “attempting
to collect,” “scheming to collect,” or “will
collect” these fees. However, those claims
were hypothetical and conjectural in nature,
and the debtor lacked factual support that
the bank improperly assessed fees. Fed.Rules
Civ.Proc.Rule 12(b)(6), 28 U.S.C.A.

Cases that cite this headnote

Attorneys and Law Firms

Robert C Keller, Russo, White & Keller, Lange Clark,
Birmingham, AL, for Plaintiff.

Janine L. Smith, Burr & Forman, Stephen B. Porterfield,
Sirote & Permutt, Birmingham, AL, Danielle J. Szukala,
LeAnn Pedersen Pope, Burke, Warren, MacKay &
Serritella P.C., Chicago, IL, for Defendants.

MEMORANDUM OPINION AND ORDER
GRANTING MOTION TO DISMISS

TAMARA O. MITCHELL, Bankruptcy Judge.

*1  This matter is before the Court on the following:
Defendant JPMorgan Chase Bank, N.A.'s (hereinafter,
“Chase”) Motion to Dismiss Second Amended Complaint

(adv.proc.doc. no. 88) 1  and Memorandum in Support

of its Motion to Dismiss Second Amended Complaint 2

(adv.proc.doc. no. 89) (hereinafter, “Chase's Motion”
cited as “Chase Mot.”) filed pursuant to Rules 12(b)(6)
and 12(b)(1) of the Federal Rules of Civil Procedure;
Melody Price's (hereinafter, “Plaintiff”) Response to
Defendant JPMorgan Chase Bank, N.A.'s Motion to
Dismiss (adv.proc.doc. no. 92)(hereinafter, “Plaintiff's
Response” cited as “Pls. Resp.”); and Chase's Reply
Memorandum in Support of its Motion to Dismiss Second
Amended Complaint (adv.proc.doc. no. 96) (hereinafter,
“Chase's Reply” cited as “Chase Reply”). This is a core
proceeding pursuant to 28 U.S.C. § 157(b)(2). The Court
has jurisdiction over this adversary proceeding pursuant
to 28 U.S.C. §§ 1334(b) and 157(a). The Court has
considered the pleadings and the law and finds and

concludes as follows. 3

A. FINDINGS OF FACT 4

On April 27, 2007, the Plaintiff filed a voluntary Chapter
13 bankruptcy petition (doc. no. 1) in the United States
Bankruptcy Court for the Northern District of Alabama,
Southern Division. WaMu was listed as a creditor on
the bankruptcy schedules of this petition. (doc. no. 1, at
13) On or about May 17, 2007, WaMu, “as Servicer for
Deutsche Bank National Trust Company, as Trustee for
Long Beach Mortgage Loan Trust 2006–6,” filed a proof
of claim which listed “a secured debt owed by Ms. Price
in the amount of $91,451.29 with an arrearage claim of
$1,187.56.” (See Proof of Claim 4–1; adv. proc. doc. no.
50, Ex. A; Pls. Resp. 1–2) The following language was
found at the end of this proof of claim:

*Please be advised that additional
fees and costs have been incurred
for the post-petition preparation
and filing of this Proof of Claim.
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These fees and costs have not been
included in the Proof of Claim. If the
debtor(s) want these fees and costs
included in the Proof of Claim so
that the subject loan is current upon
completion of the Bankruptcy Plan,
please contact Moss Codilis, L.L.P.
at (303) 799–6966.

(See adv. proc. doc. no. 50, Ex. A.; Pls. Resp. 2) The
Plaintiff filed an objection to WaMu's proof of claim
(doc. no. 33) on July 3, 2007, asserting that the foregoing
language indicated that WaMu was failing to properly
disclose these post-petition, pre-confirmation fees, and
that WaMu was violating the automatic stay. On August
6, 2007, WaMu filed a response (doc. no. 44) to Plaintiff's
objection to claim, which provided that “all amounts
listed on the Proof of Claim are proper and allowable
under the provisions of the United States Bankruptcy
Code.” (doc. no. 44, at 1) On August 22, 2007, WaMu
amended its proof of claim, omitting the above-quoted
language. (Proof of Claim 4–2; Sec. Am. Comp. 6)

A Second Amended Proof of Claim was filed on December
28, 2007, which reflected a secured debt in the amount of
$91,493.76 with an arrearage claim of $2,079.48 owed by
Ms. Price. (Proof of Claim 4–3; Pls. Resp. 3) Subsequently,
a Third Amended Proof of Claim was filed by WaMu
on February 5, 2008, which noted that Ms. Price had a
secured debt in the amount of $92,256.11 that included an
arrearage claim of $5,388.03. (Proof of Claim 4–4; adv.
proc. doc. no. 2, Ex. D; Pls. Resp. 4)

*2  On April 28, 2008, WaMu, pursuant to the Plaintiff's
Request for Production (doc. no. 80), produced a
“transaction history.” (See Sec. Am. Comp. 6; adv.
proc. doc. no. 2, Ex. E) This “transaction history” listed
bankruptcy fees in the amount of $2,743.75 that had been
“charged” to the Plaintiff's account. (Id.) Additionally,
a $50.00 corporate assignment fee had been “charged”
to the Plaintiff's account, bringing the total amount of
“bankruptcy fees” “charged” to the Plaintiff's account to
$2,793 .75. (Id.) At that time, only $1,350.00 in attorneys
fees and costs—which were related to Motions for Relief
—had been approved by the Court. (See Sec. Am. Comp.
6) On July 29, 2008, the Plaintiff filed this adversary
proceeding (adv.proc.doc. no. 1) against WaMu. The
initial complaint in this adversary proceeding asserted
that WaMu's charging of “bankruptcy fees” beyond the

$1,350.00 approved by the Court was improper, giving rise
to various causes of action. (See adv. proc. doc. no. 1)

On September 25, 2008, WaMu was placed into
a receivership of the Federal Deposit Insurance
Corporation (“FDIC”). (See Chase Reply 3–4) On the
same day, the FDIC and Chase entered into the “Purchase
and Assumption Agreement” (See Chase Mot., Ex.
A)(hereinafter, the “Agreement”), whereby the FDIC
sold the “assets and certain liabilities of WaMu to
Chase....” (Id. at 4) Pursuant to the terms of the
Agreement, the liabilities not assumed by Chase were
retained by the FDIC. (See Chase Mot., Ex. A) Section
3.1 of the Agreement provides:

Assets Purchased by Assuming
Bank. Subject to Sections 3.5,
3.6 and 4.8, the Assuming Bank
hereby purchases from the Receiver,
and the Receiver hereby sells,
assigns, transfers, conveys, and
delivers to the Assuming Bank,
all right, title, and interest of the
Receiver in and to all of the
assets (real, personal and mixed,
wherever located and however
acquired) including all subsidiaries,
joint ventures, partnerships, and any
and all other business combinations
or arrangements, whether active,
inactive, dissolved or terminated,
of the Failed Bank whether or
not reflected on the books of the
Failed Bank as of Bank Closing.
Assets are purchased hereunder
by the Assuming Bank subject
to all liabilities for indebtedness
collateralized by Liens affecting
such Assets to the extent provided
in Section 2.1. The subsidiaries,
joint ventures, partnerships, and any
and all other business combinations
or arrangements, whether active,
inactive, dissolved or terminated
being purchased by the Assuming
Bank includes, but is not limited
to, the entities listed on Schedule
3.1a. Notwithstanding Section 4.8,
the Assuming Bank specifically
purchases all mortgage servicing
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rights and obligations of the Failed
Bank.

(See Chase Mot., Ex. a.1, at 9) Section 2.1 of the
Agreement provides:

Liabilities Assumed by Assuming Bank. Subject to
Section 2.5 and 4.8, the Assuming Bank expressly
assumes at Book Value (subject to adjustment pursuant
to Article VIII) and agrees to pay, perform, and
discharge, all of the liabilities of the Failed Bank
which are reflected on the Books and Records of
the Failed Bank as of Bank Closing, including the
Assumed Deposits and all liabilities associated with
any and all employee benefit plans, except as listed on
the attached Schedule 2. 1, and as otherwise provided
in this Agreement (such liabilities referred to as
“Liabilities Assumed”). Notwithstanding Section 4.8,
the Assuming Bank specifically assumed all mortgage
servicing rights and obligations of the failed bank.

*3  (See Chase Mot., Ex. a.1, at 8) Section 2.5 of the
Agreement provides:

Borrower Claims. Notwithstanding anything to the
contrary in this Agreement, any liability associated
with borrower claims for payment of or liability to
any borrower for monetary relief, or that provide for
any other form of relief to any borrower, whether or
not such liability is reduced to judgment, liquidated
or unliquidated, fixed or contingent, matured or
unmatured, disputed or undisputed, legal or equitable,
judicial or extra-judicial, secured or unsecured, whether
asserted affirmatively or defensively, related in any way
to any loan or commitment to lend made by the Failed
Bank prior to Failure, or to any loan made by a third
party in connection with a loan which is or was held
by the Failed Bank, or otherwise arising in connection
with a loan which is or was held by the Failed Bank, or
otherwise arising in connection with the Failed Bank's
lending or loan purchase activities are specifically not
assumed by the Assuming Bank.

(See Chase Mot., Ex. a.1, at 9) On November 19, 2008,
this Court granted WaMu's Motion to Substitute Party
for Real Party in Interest (adv.proc.doc. no. 30), which
requested that the FDIC be substituted for WaMu as the
real party in interest in this adversary proceeding. (See
adv. proc. doc. no. 39)

Subsequent to the execution of this Agreement by Chase
and the FDIC, the Plaintiff learned of the FDIC's transfer
of WaMu's assets and certain liabilities to Chase by
reading the public notice outlining this transaction on
the FDIC's website. (See adv. proc. doc. no. 50, at 2)
On March 13, 2009, believing that the servicing rights to
her loan were among the assets transferred to Chase as
part of this transaction, the Plaintiff filed a Motion to
Amend and/or Alter her Complaint (adv.proc.doc. no.
50) to add Chase as a party to the ongoing adversary
proceeding against the FDIC. The Plaintiff's proposed
Second Amended Complaint asserts that both Chase
and WaMu are liable for WaMu's alleged improper
assessment of fees to Plaintiff's mortgage account, which
occurred prior to September 25, 2008. (See adv. proc.
doc. no. 50, at 5–10) Additionally, Plaintiff alleges
that “Washington Mutual and/or JPMorgan [Chase] is
attempting to collect [, scheming to collect] ... or will
collect [the disputed bankruptcy fees] during the pendency
of the case, once the Debtor has received her discharge,
or once she is dismissed from the case, whichever occurs
first.” (Id. at 7–8) Further, the Plaintiff alleges that
WaMu and/or JPMorgan Chase “may” have assessed
other “unauthorized and unapproved post-petition fees
and charges” “against her account” during the pendency
of her bankruptcy case. (Id. at 7) Plaintiff alleges that
this conduct amounts to violations of the automatic stay,
contempt, unjust enrichment/disgorgement and violations
of Bankruptcy Rules 2016 and 3001. (Id. at 8–10) Plaintiff
also objects to WaMu's proof of claim and avers that this
adversary proceeding can be maintained as a class action.
(Id. at 10–14).

*4  On June 30, 2009, the Court entered an Order
granting the Plaintiff's Motion to Amend and/or Alter her
Complaint. (See adv. proc. doc. no. 63) Chase then filed
this Motion to Dismiss.

B. CONCLUSIONS OF LAW

Standard of Review

Chase filed its Motion to Dismiss pursuant to Rules
12(b)(1) and 12(b)(6) of the Federal Rules of Civil
Procedure. These rules are applicable in this proceeding
pursuant to Rule 7012 of the Federal Rules of Bankruptcy
Procedure. A motion to dismiss pursuant to Rule 12(b)
(6) “tests the sufficiency of the complaint against the
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legal standard set forth in Rule 8: ‘a short and plain
statement of the claim showing that the pleader is entitled
to relief.’ “ Citigroup Global Mkts. Realty Group v. City
of Montgomery, No. 2:09–CV–784, 2009 WL 4021803,
at *1 (M.D.Ala. Nov.19, 2009)(quoting Fed.R.Civ.P.
8(a)(2)). When ruling on a motion to dismiss, courts “
‘must accept the well pleaded facts as true and resolve
them in the light most favorable to the plaintiff.’ “
Paradise Divers, Inc. v. Upmal, 402 F.3d 1087, 1089 (11th
Cir.2005)(quoting Beck v. Deloitte & Touche, 144 F.3d
732, 735–36 (11th Cir.1998); see also Watts v. Fla. Int'l
Univ., 495 F.3d 1289, 1295 (11th Cir.2007)(“We have held
many times when discussing a Rule 12(b)(6) motion to
dismiss, that the ‘pleadings are construed broadly,’ and
that the allegations in the complaint are viewed in the
light most favorable to the plaintiff”) (citing Levine v.
World Fin. Network Nat'l Bank, 437 F.3d 1118, 1120 (11th
Cir.2006); Hawthorne v. Mac Adjustment, Inc., 140 F.3d
1367, 1370 (11th Cir.1998)). However, in order to survive
a Rule 12(b)(6) motion to dismiss, “a complaint must
contain sufficient factual matter, accepted as true, to ‘state
a claim to relief that is plausible on its face.’ “ Ashford
v. Iqbal, ––– U.S. ––––, ––––, 129 S.Ct. 1937, 1949, 173
L.Ed.2d 868 (2009)(quoting Bell Atl. Corp. v. Twombly,
550 U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)).
“Determining whether a complaint states a plausible claim
for relief [is] ... a context-specific task that requires the
reviewing court to draw on its judicial experience and
common sense.” Id. at 1950 (citing Iqbal v. Hasty, 490 F.3d
143, 157–58 (2d Cir.2007)). In the event the complaint
proffers “enough fact to raise a reasonable expectation
that discovery will reveal evidence” supporting the claim,
there is a “plausible” ground for recovery and thus a Rule
12(b)(6) motion to dismiss should be denied. Twombly,
550 U.S. at 556.

A Rule 12(b)(1) motion to dismiss seeks dismissal of
a civil action for lack of subject matter jurisdiction.
Pursuant to Rule 12(h)(3) of the Federal Rules of Civil
Procedure, the court is required to dismiss a civil action
whenever it lacks subject matter jurisdiction. In the
Eleventh Circuit, “attacks on subject matter jurisdiction
can be facial or factual.” Ibarra v. Swacina, No. 09–
22354, 2009 WL 4506544, at *4 (S.D.Fla. December 3,
2009) (citing Lawrence v. Dunbar, 919 F.2d 1525, 1528–
29 (11th Cir.1990)). “A facial attack on the complaint
requires the court merely to look and see if the plaintiff has
sufficiently alleged a basis of subject matter jurisdiction,
and the allegations in his complaint are taken as true for

the purposes of the motion. By contrast, a factual attack
on a complaint challenges the existence of subject matter
jurisdiction using material extrinsic from the pleadings,
such as affidavits or testimony.” Stalky v. Orlando Reg'l
Healthcare Sys. ., 524 F.3d 1229, 1232–33 (11th Cir.2008).
In both cases, “the burden to establish the existence of
federal subject matter jurisdiction rests with the party
bringing the claim.” Sweet Pea Marine, Ltd. v. APJ
Marine, Inc., 411 F.3d 1242, 1248 n. 2 (11th Cir.2005); see
also Ishler v. Internal Revenue, 237 Fed. Appx. 394, 395
(11th Cir.2007)(“Ultimately, the plaintiff bears the burden
of establishing subject matter jurisdiction”).

Chase's Motion to Dismiss

*5  Chase argues that Plaintiff's claims against it are due
to be dismissed pursuant to Rules 12(b)(1) and 12(b)(6) of
the Federal Rules of Civil Procedure. Chase's arguments
pursuant to 12(b)(6) address Plaintiff's contention that
Chase is liable for the violations allegedly committed
by WaMu prior to the September 25, 2008 Agreement
between Chase and the FDIC. Chase asserts that the
language of Sections 2.1 and 2.5 of the Agreement clearly
absolves Chase from any liability associated with these
alleged violations. Chase's arguments pursuant to 12(b)
(1) address Plaintiff's contentions that Chase has itself
“continually assessed ... [undisclosed, unauthorized] fees”
to Plaintiff's mortgage account and is “attempting to
collect,” “scheming to collect” or “will collect” these fees
in addition to those fees which were allegedly wrongfully
assessed by WaMu to Plaintiff's mortgage account.
(See Pls. Am. Comp. 7–8) It also addresses Plaintiff's
contention that Chase “may” have assessed other charges
against Plaintiff's account. (Id. at 7) Specifically, Chase
argues that these claims are due to be dismissed pursuant
to 12(b)(1) because they are inchoate in nature and
thus fail to satisfy Article III standing and ripeness

requirements. 5  (See Chase Mot. 8–9; Chase Reply 2–3)

Article III of the United States Constitution limits
federal subject matter jurisdiction to actual “cases or
controversies,” which means that a plaintiff must have
standing to bring the suit and a case that is ripe
for adjudication. To determine whether a plaintiff has
standing to bring suit in federal court, the following three-
step test is applied:
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First, the plaintiff must have suffered an “injury in
fact”—an invasion of a legally protected interest which
is (a) concrete and particularized and (b) “actual or
imminent, not ‘conjectural’ or ‘hypothetical.’ “ Second,
there must be a causal connection between the injury
and the conduct complained of—the injury has to
be “fairly traceable to the challenged action of the
defendant, and not the result of the independent action
of some third party not before the court. Third, it must
be “likely,” as opposed to merely “speculative,” that the
injury will be “redressed by a favorable decision.”

Doe v. Pryor, 344 F.3d 1282, 1285 (11th Cir.2003)(quoting
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560–61, 112
S.Ct. 2130, 2136, 119 L.Ed.2d 351 (1992)). For a case to
be ripe for adjudication, it must be “sufficiently mature,
and the issues sufficiently defined and concrete, to permit
effective decision-making by the court.” Cheffer v. Reno,
55 F.3d 1517, 1524 (11th Cir.1995)(citing Johnson v. Sikes,
730 F.2d 644, 648 (11th Cir.1984)). “A claim is not ripe for
adjudication if it rests upon ‘contingent future events that
may not occur as anticipated, or indeed may not occur at
all.’ “ Texas v. U.S., 523 U.S. 296, 300, 118 S.Ct. 1257,
140 L.Ed.2d 406 (1998)(quoting Thomas v. Union Carbide
Agric. Prod. Co., 473 U.S. 568, 580–81, 105 S.Ct. 3325,
3333, 87 L.Ed.2d 409 (1985)).

*6  Chase also argues that Plaintiff has failed to provide
any factual support for these claims in her Second
Amended Complaint and thus has failed to satisfy the
pleading requirements as set forth in Ashford, supra. and
Twombly, supra. (See Chase Mot. 2–5; Chase Reply 1–3)

Plaintiff has failed to allege any facts in her Second
Amended Complaint which support her assertions that
Chase has wrongfully assessed fees or “may” have assessed
other charges to her mortgage account. The same is
true with respect to Plaintiff's contentions that Chase is
“attempting to collect,” “scheming to collect” or “will
collect” fees which were allegedly wrongfully assessed to
Plaintiff's mortgage account. These bare assertions are
insufficient under Ashford and Twombly, which provide
that “ ‘naked assertion[s]’ devoid of ‘further factual
enhancement’ “ are not enough to satisfy the pleading
requirements of Rule 8 of the Federal Rules of Civil
Procedure. Ashcroft, 129 S.Ct. at 1949 (quoting Twombly,
550 U.S. at 557).

Furthermore, each of these claims is hypothetical and
conjectural in nature. Without any factual support,
Plaintiff's contentions that Chase has improperly assessed
fees to Plaintiff's mortgage account and “may” have
assessed other charges to Plaintiff's mortgage account
amount to mere conjecture. As to Plaintiff's claims
that Chase is “attempting to collect,” “scheming to
collect” or “will collect” fees which were allegedly
wrongfully assessed to Plaintiff's mortgage account, the
very language of these claims suggests their hypothetical,
conjectural nature. Thus, Plaintiff does not have standing
to assert these claims because they are hypothetical and
conjectural.

Finally, counsel for Plaintiff in this case assert that Chase
had a duty under § 506(b) of the Bankruptcy Code to
disclose the fees which Chase allegedly assessed. However,
Plaintiff's counsel represent plaintiffs in another similar
adversary proceeding in which they have conceded that
the disclosure requirements of § 506(b) of the Bankruptcy
Code are only applicable to fees which are assessed post-

petition and pre-confirmation. 6  In this case, Chase was
not servicing Plaintiff's loan between the filing date of
the case and confirmation of the Plaintiff's bankruptcy
plan (post-petition, pre-confirmation), so Plaintiff does
not have nor can she assert any claim against Chase for
the alleged improper assessment of fees under § 506(b) of
the Bankruptcy Code.

Citing 12(b)(6), Chase goes through many complicated
arguments as to whether the Agreement excludes any
potential legal liability that might be asserted by Plaintiff
against Chase. This Court cannot and need not determine
that the language cited by Chase clearly and specifically

excludes any and all legal liability. 7  However, to the
extent that Plaintiff has a claim for post-petition, pre-
confirmation charges that may have been charged or
posted to her mortgage, there are no facts alleged, even
when viewed in a light favorable to the Plaintiff, that
can establish Chase's liability under the Bankruptcy Code
for these claims when Chase's servicing responsibilities in
relation to Plaintiff did not commence until September
25, 2008. These servicing responsibilities arose over a year
after both the filing of the case and the entry of the
confirmation order—the “deadline” for these claims to

have arisen . 8  Plaintiff has failed to allege any facts upon
which she is entitled to relief from Chase.
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C. CONCLUSION

*7  Based on the foregoing, this Court finds that Chase's
Motion to Dismiss is due to be granted.

Therefore, it is hereby ORDERED, ADJUDGED and
DECREED that the Motion to Dismiss is GRANTED,
and it is further

ORDERED, ADJUDGED and DECREED that the
adversary proceeding is reset for a status conference on
May 10, 2010 at 10:30 a.m.

1 References to pleadings in the main bankruptcy case
are referred to as “doc. no.,” while references to
pleadings in the adversary proceeding are referred to
as “adv. proc. doc. no.”

2 Plaintiff's Second Amended Complaint
(adv.proc.doc. no. 64) shall hereinafter be cited as
“Sec. Am. Comp.”

3 This Memorandum Opinion constitutes findings of
fact and conclusions of law pursuant to Federal
Rule of Civil Procedure 52, applicable to adversary
proceedings pursuant to Federal Rule of Bankruptcy
Procedure 7052.

4 Pursuant to Federal Rule of Evidence 201, the Court
may take judicial notice of the contents of its own
files. See ITT Rayonier, Inc. v. U.S., 651 F.2d 343 (5th
Cir. Unit B July 1981); Florida v. Charley Toppino &
Sons, Inc., 514 F.2d 700, 704 (5th Cir.1975).

5 Standing and ripeness are issues of subject matter
jurisdiction. See Dermer v. Miami–Dade County, No.
08–15061, 2010 WL 890137 (11th Cir. Mar.15, 2010).

6 According to the Eleventh Circuit Court of Appeals'
decision in Telfair v. First Union Mortgage, Corp., 216
F.3d 1333, 1338–39 (11th Cir.2000), § 506(b) of the
Bankruptcy Code requires the disclosure of certain
post-petition, pre-confirmation fees. Section 506(b)
does not require disclosure of post-confirmation fees.
Thus, even if Chase did not disclose fees it allegedly
assessed to Plaintiff's mortgage account, § 506(b) of
the Bankruptcy Code would not be applicable due to
the post-confirmation nature of these fees.

7 The Court is aware of Judge Ishii's February 24,
2010 Order on Defendant's Motion to Dismiss in
the case of Johnson v. Wash. Mut., et al., Case
No. 1:09–CV–929, 2010 WL 682456 *7–8 (E.D.Cal.
February 24, 2010) (dismissal of claims against Chase
is inappropriate due to the fact that the language
of Section 2.1 of the Agreement may have shifted
WaMu's pre-September 25, 2008 servicing liabilities
to Chase). However, the Court believes Johnson is
distinguishable from this case because it appears
the Johnson case was filed after Chase had already
begun servicing Plaintiff's mortgage, so it was the
servicer during the applicable time of post-petition,
pre-confirmation.

8 See Telfair, supra.

All Citations

Not Reported in B.R., 2010 WL 1416706

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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