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2011 WL 335595
Only the Westlaw citation is currently available.

United States District Court,
D. Nebraska.

PLATTE VALLEY BANK, a
Nebraska State Bank, Plaintiff,

v.
TETRA FINANCIAL GROUP, LLC, a Utah
Limited Liability Company, and Republic

Bank, Inc., a Utah corporation, Defendants.

No. 8:10CV59.
|

Jan. 31, 2011.

Attorneys and Law Firms

Howard P. Olsen, Jr., John A. Selzer, Steven W. Olsen,
Simmons, Olsen Law Firm, Scottsbluff, NE, for Plaintiff.

Angela R. Shute, Tim W. Thompson, Kelley, Scritsmier
Law Firm, North Platte, NE, Richard F. Ensor, Vantus
Law Firm, Salt Lake, UT, for Defendant.

MEMORANDUM OPINION

LYLE E. STROM, Senior District Judge.

I. INTRODUCTION

*1  This matter is before the Court on the parties' cross-
motions for summary judgment (Filing Nos. 104 and
107 ). The case arises from a series of transactions in
which third-party Heggem Construction, Inc. (“HCI”)
granted a security interest in some of its construction
equipment to plaintiff Platte Valley Bank (“PVB”) and
then purported to transfer ownership of that equipment
to defendants Tetra Financial Group, LLC (“TFG”) and
Republic Bank, Inc. (“Republic”) pursuant to a sale and
leaseback agreement. PVB has alleged TFG and Republic
are liable to PVB for conversion and for retention of
proceeds to which PVB claims it is entitled (Amended
Complaint, Filing No. 25, ¶¶ 14, 18). The Court finds
PVB's motion should be denied, and TFG and Republic's
motion should be granted.

II. FACTS

HCI is a Wyoming corporation with its principal
place of business in Scotts Bluff, Nebraska. PVB is
a Nebraska State Banking Corporation. HCI was a
long-term borrower from PVB and has at all relevant
times been indebted to PVB for amounts in excess
of $1,000,000.00. On March 13, 2002, HCI entered
into a commercial security agreement with PVB (“PVB
Security Agreement”). Pursuant to the PVB Security
Agreement, HCI granted to PVB a security interest in
“[a]ll equipment[,] including ... machinery, vehicles ...
manufacturing equipment ... parts, and tools.” After
executing the PVB Security Agreement, PVB filed a
financing statement and continuation statement with the
State of Wyoming.

TFG is a Utah limited liability company with its members
all residing in Utah and with its principal place of
business in Utah. Republic is a Utah corporation with its
principal place of business in Utah. Sometime between
late 2007 and early 2008, HCI began discussions with
TFG about potential lease financing options. From these
discussions, the parties tentatively agreed HCI would
sell twenty-two pieces of construction equipment and
vehicles (“HCI Equipment”) to TFG, and TFG would
concurrently lease the HCI Equipment back to HCI
(“Sale and Leaseback Agreement”). HCI and TFG agreed
to value the HCI Equipment at $565,430.00. Because
of the credit risk posed by HCI, the parties agreed
to deposit the sale amount from the HCI Equipment
into an account to provide security for the transaction
(“Holdback Amount”). Although HCI desired to have
the Holdback Amount placed in a certificate of deposit,
TFG required the Holdback Amount be placed in a “ban
control account” with Republic, TFG's banking partner.

After completing the initial negotiations for the Sale
and Leaseback Agreement, TFG began to conduct due
diligence regarding HCI's financial performance. TFG
contacted PVB for information, and PVB responded that
HCI was in good standing on its obligations to PVB.
TFG then sent a package of transaction documents to
HCI on October 7, 2008. The documents included a
subordination agreement for PVB to sign, which would
have subordinated PVB's security interest in the HCI
Equipment to TFG's interests. However, upon being
presented with the subordination agreement, PVB refused
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to sign it. Because PVB refused to subordinate it security
interest in the HCI Equipment, TFG and HCI agreed
to modify the proposed Sale and Leaseback Agreement
so that TFG's interest in the HCI Equipment would
be subordinate to PVB. Ultimately, in December 2008,
the parties executed the Sale and Leaseback Agreement,
a Master Lease Agreement, a lease schedule (“Lease
Schedule No. 1”), and a security agreement (“TFG
Security Agreement”).

*2  Under the Sale and Leaseback Agreement, HCI
agreed to sell and TFG agreed to purchase the HCI
Equipment. TFG in turn agreed to lease the HCI
Equipment back to HCI. The Sale and Leaseback
Agreement further provided:

Buyer and Seller agree that the
purchase price of the [HCI]
Equipment is $565,430.00, which
shall be payable to [HCI] pursuant
to the terms and conditions of
this Agreement, the Master Lease
and the Schedule. [TFG] shall hold
back $565,430.00 (the “Holdback
Amount”) which shall be used
as a security deposit pursuant
to the [TFG Security Agreement]
dated October 2, 2008 and subject
to the terms of this Agreement
and the Lease. [TFG] shall pay
the Holdback Amount to [HCI]
upon the expiration of the “Base
Term” (as that term is defined in the
schedule) and any extensions thereof
so long as [HCI] has complied with
all, and is not in default under any,
of the terms and conditions of the
Lease.

The Sale and Leaseback Agreement also provided that
the Holdback Amount would be maintained in an interest
bearing account at Republic. Under Lease Schedule No.
1, the base lease term was to be 60 months and the “Total
Leased Property Cost” was $565,430.00. Lease Schedule
No. 1 also provided for the Holdback Amount of 100%
of the Total Leased Property Cost, which was to be held
“in an instrument acceptable to [TFG] at Republic Bank.”
Lease Schedule No. 1 further provided “[a]s additional
security for the financing provided hereunder, [HCI]
hereby grants to [TFG] a security interest in all assets

of [HCI], however described; which security interest shall
be junior in priority only to the security interest held by
[PVB], which [TFG] hereby acknowledges.” Finally, in the
TFG Security Agreement, HCI granted a security interest
in the Holdback Amount to TFG.

On December 30, 2008, after the execution of the Sale
and Leaseback Agreement, Tetra assigned its interest in
the HCI Equipment to Republic, pursuant to a “Sales
and Assignment Agreement.” The Sales and Assignment
Agreement provided that TFG would sell to Republic
the HCI Equipment and stream of lease payment due to
TFG under the Sale and Leaseback Agreement. However,
the Sales and Assignment Agreement stated TFG would
continue to manage the HCI lease.

Thereafter, on January 2, 2009, Republic opened a ban
control account for the Holdback Amount. Although
HCI's name and corporate identification number were
used to identify the ban control account, HCI did not
participate in the process of opening the account and
could not access or withdraw funds from the account.
Republic then transferred $555,899.00 of its funds into the
ban control account. TFG also transferred $9,531.00 of
its own money into the ban control account, for a total of
$565,430.00 in the account. At all relevant times, Republic
possessed and controlled the ban control account. With
the Sale and Leaseback Agreement consummated, HCI
continued to possess the HCI Equipment in connection
with its construction business. There is no evidence
indicating that HCI ever received any money pursuant to
the Sale and Leaseback Agreement.

*3  Soon after entering the Sale and Leaseback
Agreement, in March 2009, HCI encountered financial
difficulties and defaulted on its obligations to PVB and

to TFG and Republic. On June 10, 2009, 1  Republic
applied the security deposit funds against HCI's liability
under the Sale and Leaseback Agreement. On June 29,
2009, PVB contacted TFG and Republic in a letter in
which PVB advised defendants that PVB was claiming
an interest in the Holdback Amount as “proceeds of the
sale.” PVB and HCI negotiated through the remainder
of 2009, attempting to find a way for HCI to meet its
obligations and to stay in business. In early 2010, however,
a decision was made to liquidate HCI's assets so that
HCI could pay down its indebtedness to PVB. PVB took
possession of the HCI Equipment, liquidated it, and used
the proceeds to reduce HCI's indebtedness to PVB.
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1 Defendants' statement of material facts and the
Affidavit of Mark Carpenter indicate Republic
applied the security deposit funds against HCI's
liability under the lease on June 10, 2010 (Defendants'
Brief Supporting Summary Judgment, Filing No. 108,
¶ 36; Affidavit of Mark Carpenter, Filing No. 118–1,
Exhibit 4, ¶ 10). The Court interprets these provisions
as typographical errors and assumes this event took
place on June 10, 2009.

III. STANDARD OF REVIEW

Rule 56(c) of the Federal Rules of Civil Procedure
provides that summary judgment “should be rendered if
the pleadings, the discovery and disclosure materials on
file, and any affidavits show that there is no genuine issue
as to any material fact and that the movant is entitled
to judgment as a matter of law.” Summary judgment is
not appropriate if the evidence is such that a reasonable
fact finder could return a verdict for the nonmoving party.
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106
S.Ct. 2505, 91 L.Ed.2d 202 (1986). A fact is material
only when its resolution affects the outcome of the case.
Anderson, 477 U.S. at 248. A material issue is genuine
if it has any real basis in the record. Matsushita Elec.
Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586–87, 106
S.Ct. 1348, 89 L.Ed.2d 538 (1986). If the plaintiff cannot
support each essential element of his claim, summary
judgment will be granted because a complete failure of
proof regarding an essential element necessarily renders
other facts immaterial. Celotex Corp. v. Catrett, 477 U.S.
317, 322–23, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986).

IV. ANALYSIS

PVB has alleged that TFG and Republic are liable to
PVB for conversion of the HCI Equipment and the
Holdback Amount and that PVB is entitled to have the
Holdback Amount turned over to it as proceeds from
the sale of the HCI Equipment from HCI to TFG and
Republic. TFG and Republic counter no conversion of
the HCI Equipment took place, as PVB was allowed to
repossess the HCI Equipment upon HCI's default, and the
Holdback Amount does not constitute cash proceeds to
which PVB is entitled.

A conversion occurs when there is “an intentional exercise
of dominion or control over a chattel which so seriously
interferes with the right of another to control it that the
actor may justly be required to pay the other the full value
of the chattel.” Restatement (Second) of Torts § 222A(1)
(defining a conversion); cf. Ferguson v. Coronado Oil Co.,
884 P.2d 971, 975 (Wyo.1994) (“Conversion is defined as
any distinct act by dominion wrongfully executed over
one's property in denial of his right or inconsistent with
it.” (internal quotation omitted)); Polley v. Shoemaker,
201 Neb. 91, 95, 266 N.W.2d 222, 225 (1978) (defining a
conversion as “any distinct act of dominion wrongfully
exerted over another's personal property in denial of or
inconsistent with his rights therein,” and recognizing the
Restatement's definition); Allred v. Hinkley, 8 Utah 2d
73, 328 P.2d 726, 728 (Utah 1958) (“A conversion is an
act of wilful interference with a chattel, done without
lawful justification by which the person entitled thereto is

deprived of its use and possession.”). 2

2 A potential choice of law issue exists, which could
result in the application of either Nebraska, Utah,
or Wyoming law. The first step in determining
which states law to apply is to determine if a true
conflict exists between the laws of the different states.
Christian v. Smith, 276 Neb. 867, 877, 759 N.W.2d
447, 458 (2008). The Court finds no substantive
difference between the applicable laws of Nebraska,
Utah, and Wyoming regarding the issues in this case.
All three states define conversion in a similar manner,
and all three states have adopted the revised Article 9
of the Uniform Commercial Code. See Neb.Rev.Stat.
U.C.C. § 9–101 et seq.; Utah Code Ann. § 70A–9a–
101 et seq.; Wyo. Stat. Ann. § 34.1–9–101 et seq.

*4  To establish a conversion claim, a plaintiff must
demonstrate:

(1) he had legal title to the
converted property; (2) he either
had possession of the property
or the right to possess it at the
time of the conversion; (3) the
defendant exercised dominion over
the property in a manner which
denied the plaintiff his rights to
use and enjoy the property; (4) in
those cases where the defendant
lawfully, or at least without fault,
obtained possession of the property,
the plaintiff made some demand
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for the property's return which
the defendant refused; and (5) the
plaintiff has suffered damage by the
loss of the property.

Kenyon v. Abel, 36 P.3d 1161, 1165 (Wyo.2001). An action
for conversion may be brought when dominion or control
is exercised, inconsistent with a secured party's rights, over
property that is subject to a security interest. Ag Servs. of
America, Inc. v. Empfield, 255 Neb. 957, 960, 587 N.W.2d
871, 873 (1999). A conversion action is typically confined
to “major interferences” with the plaintiff's rights in the
property, which are “so serious, so important,” that a
forced judicial sale to the defendant is justified. Mason v.
Schumacher, 231 Neb. 929, 944, 439 N.W.2d 61, 71 (1989)
(internal quotation omitted).

A. The HCI Equipment
To the extent PVB argues TFG and Republic are liable
to PVB for conversion of the HCI Equipment, this claim
must fail. Although HCI “sold” the HCI Equipment
to TFG (which TFG later assigned to Republic), this
transfer did not deny PVB any right it possessed in the
HCI Equipment. TFG and Republic took ownership in
the HCI Equipment subject to PVB's security interest.
When HCI defaulted on its obligations to PVB, PVB
requested that TFG and Republic transfer ownership of
the HCI Equipment to PVB pursuant to PVB's senior
security interest. TFG and Republic did so, and PVB took
possession of the HCI Equipment. TFG and Republic's
ownership of the HCI Equipment did not deny PVB
its rights to use and enjoy the HCI Equipment, and
they did not refuse to return the HCI Equipment upon
PVB's demand. Kenyon, 36 P.3d at 1165. To the extent
it can be argued that TFG and Republic interfered with
PVB's rights in the HCI Equipment, such interference was
minimal and was not “so serious, so important,” so as
to require a forced judicial sale. Mason, 231 Neb. at 944,
439 N.W.2d at 71. Thus, PVB cannot maintain a claim of
conversion with regard to the HCI Equipment.

B. The Holdback Amount
Whether TFG and Republic converted the Holdback
Amount cannot be so easily disposed. In order to
determine whether a conversion has taken place, it must
first be established whether PVB had legal interest in the
Holdback Amount. See Kenyon, 36 P.3d at 1165.

PVB claims an interest in the Holdback Amount pursuant
to the security interest it held in the HCI Equipment.
Under section 9–315(a) of the Uniform Commercial
Code, “a security interest ... continues in collateral
notwithstanding sale, lease, license, exchange, or other
disposition thereof unless the secured party authorized
the disposition free of the security interest ...; and a
security interest attaches to any identifiable proceeds
of collateral.” U.C.C. § 9–315(a)(1)–(2). The U.C.C.
defines “proceeds” as “whatever is acquired upon the sale,
lease, license, exchange, or other disposition of collateral;
whatever is collected on, or distributed on account of,
collateral; rights arising out of collateral....” U.C.C. § 9–
102(a)(64)(A)–(C). PVB argues the Holdback Amount is
a proceed of the HCI Equipment due to the Sale and
Leaseback transaction. PVB maintains its security interest
in the HCI Equipment attached to the Holdback Amount
when the HCI Equipment was sold to TFG pursuant to
the Sale and Leaseback Agreement.

*5  Whether PVB's security interest attached to the
Holdback Amount is unclear. However, the Court need
not decide this issue because even if it is assumed PVB's
security interest attached, PVB would still not be entitled
to the Holdback Amount. Rather, PVB's security interest
would be junior in priority to the security interest Republic
and TFG held in the Holdback Amount. Section 9–
327 of the U.C.C. governs priority determinations when
there are conflicting security interests in the same deposit
account. Under section 9–327, “[a] security interest held
by a secured party having control of a deposit account
under section 9–104 has priority over a conflicting security
interest held by a secured party that does not have
control.” U.C.C. § 9–327(1). “Control” occurs when “(1)
the secured party is the bank with which the deposit
account is maintained; ... or (3) the secured party becomes
the bank's customer with respect to the deposit account.”
U.C.C. § 9–104(1), (3). “[A] security interest held by the
bank with which the deposit account is maintained has
priority over a conflicting security interest held by another
secured party.” § 9–327(3).

In this case, TFG and Republic's security interest in
the Holdback Amount has priority over PVB's security
interest in the Holdback Amount. The Holdback Amount,
as a “demand, time, savings, passbook, or similar account
maintained with a bank,” is a “deposit account.” U.C.C. §
102–(a)(29). TFG (as Republic's customer) and Republic
had control over the Holdback Amount. Because TFG
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and Republic had control over the Holdback Amount,
their security interest in the Holdback Amount is superior
to PVB's security interest. See Joseph Stephens & Co.
v. Cikanek, 588 F.Supp.2d 870, 876 (N.D.Ill.2008) (“In
effect, then, a depository bank's security interest is usually
superior to any other secured interest in a deposit account-
unless it specifically agrees to recognize the interest.”).

A secured party that holds a security interest in a
deposit account by control is permitted to apply the
balance of the deposit account against the obligation the
deposit account secures. U.C.C. § 9–607(a)(4); Myers v.
Christensen, 278 Neb. 989, 994, 776 N.W.2d 201, 206
(2009); Fifth Third Bank v. Peoples Nat'l Bank, 929 N.E.2d
210, 215 (Ind.Ct.App.2010). That is what occurred in this
case. After HCI defaulted on its obligation under the Sale
and Leaseback Agreement, Republic and TFG applied the
Holdback Amount against HCI's indebtedness to them.
TFG and Republic, as holders of a superior security
interest in the Holdback Amount, were not required to
defer to PVB's alleged security interest in the Holdback

Amount. Accordingly, even if it is assumed the Holdback
Amount was a proceed of the sale of the HCI Equipment,
PVB did not hold legal title in the Holdback Amount, and
no conversion occurred. See Kenyon, 36 P.3d at 1165.

V. CONCLUSION

Because defendants did not convert the HCI Equipment
or the Holdback Amount from PVB, PVB's two causes of
action must fail. The Court will deny PVB's motion for
summary judgment (Filing No. 104 ) and will grant TFG
and Republic's motion for summary judgment (Filing No.
107 ). A separate order and judgment will be entered in
accordance with this memorandum opinion. DATED this
31st day of January, 2011.

All Citations

Not Reported in F.Supp.2d, 2011 WL 335595

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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United States Bankruptcy Court,
E.D. Tennessee,

Northern Division.

In re IMAGEPOINT, INC., Debtor.
ImagePoint, Inc., by James R.

Martin, Secured Creditor, Plaintiff,
v.

JPMorgan Chase Bank, National
Association, Defendant.

Bankruptcy No. 09–31225.
|

Adversary No. 09–3071.
|

Aug. 14, 2012.

Attorneys and Law Firms

Bailey & Bailey, PLLC by Robert M. Bailey, Esq.,
Knoxville, TN, for Plaintiff/Debtor.

William M. Hawkins, Esq. New York, NY, for
Defendant.

TRANSCRIPT OF TELEPHONIC HEARING FOR
COURT'S OPINION ON DEFENDANT'S MOTION
TO DISMISS FOR LACK OF SUBJECT MATTER

JURISDICTION, OR, IN THE ALTERNATIVE,
FOR LEAVE TO AMEND ANSWER BEFORE THE

HONORABLE MARCIA PHILLIPS PARSONS,
CHIEF UNITED STATES BANKRUPTCY JUDGE

PARSONS, Bankruptcy Judge.

PROCEEDINGS

*1  THE COURT: Mr. Bailey, I had a hard time hearing
you.

MR. BAILEY: All right, this phone. Let me try—is that
better?

THE COURT: That's much better. Thank you.

MR. BAILEY: Okay.

If the clerk would read the style of the case for the record.

THE COURTROOM DEPUTY: ImagePoint, Inc., by
James R. Martin, Secured Creditor, versus JPMorgan
Chase Bank, National Association, et al., out of the lead
case of ImagePoint, Incorporated.

THE COURT: Yes. We're here on a continued hearing
on the defendant's motion to dismiss and the plaintiff's
response to that motion and other matters.

We had an initial hearing to hear arguments by the parties
on July the 13th and I continued the matter to today's date
for a ruling. We're conducting this hearing by telephone.

And if you would give your names for the record, please.

MR. BAILEY: I'm Robert Bailey for the plaintiff/
counter-defendant.

MR. HAWKINS: I'm William Hawkins for JPMorgan
Chase Bank, the defendant/counter-plaintiff and the
movant.

THE COURT: Okay. I do have an opinion that I will
read into the record. I would ask that any questions or
comments be reserved to the end without any interruption,
unless the interruption is that you've lost contact or can't
hear me because of technical difficulties so that I don't
have to go back and start over.

MR. BAILEY: Yes, Your Honor.

THE COURT: Anything else before I rule?

MR. BAILEY: No, Your Honor.

MR. HAWKINS: No, Your Honor.

THE COURT: This is an action pursuant to 11

U.S.C. § 542(b) to recover a pre-petition debt allegedly
owed to the estate. The current plaintiff is James R.
Martin, a secured creditor of the estate, who is pursuing
the claim in the name of the debtor, ImagePoint, Inc.
Presently before the Court is the motion to dismiss for
lack of standing and subject matter jurisdiction filed by the
defendant, JPMorgan Chase Bank, National Association,
hereafter referred to as JPMorgan.
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On July 13, 2012, a hearing was held in this matter
for the sole purpose of counsels' oral arguments on the
motion with the Court at the conclusion of the argument
continuing the hearing to today's date for a ruling by the
Court. For the reasons discussed hereafter, JPMorgan's
motion to dismiss will be granted.

On March 9, 2009, an involuntary Chapter 7 bankruptcy
petition was filed against ImagePoint, Inc., a Tennessee
corporation engaged in the business of manufacturing,
assembling, and installing signs for various enterprises
nationwide. Shortly thereafter, the Court entered orders
for relief under Chapter 7 and converting the case to
Chapter 11, with the debtor operating for a short time
as a debtor in possession. Subsequently, the case was
reconverted to Chapter 7 on June 24, 2009, and David H.
Jones was appointed Trustee.

While the case was in Chapter 11, ImagePoint as debtor in
possession commenced the instant adversary proceeding
against JPMorgan on May 28, 2009, seeking a judgment
in the amount of $762,287.92 for signs sold prepetition
by ImagePoint to JPMorgan. JPMorgan thereafter filed
an answer and amended answer asserting numerous
affirmative defenses and nine counterclaims.

*2  Following the bankruptcy case's reconversion to
Chapter 7, the Court entered an order on July 24, 2009
granting the Trustee's motion that he be substituted
for the debtor as plaintiff in this adversary proceeding.
Thereafter, the Trustee prosecuted this action as plaintiff
until three months ago when the Court entered an order
on April 18, 2012, granting the motion of Mr. Martin that
“ImagePoint, Inc., by James R. Martin, Secured Creditor”
be substituted as the plaintiff-counter-defendant in this
adversary proceeding. The motion recited that the Trustee
agreed to the substitution and his counsel signed the
Agreed Order of Substitution.

The substitution resulted from a settlement agreement
between the Trustee and Mr. Martin approved by
the Court by order entered February 14, 2012. As
recited in the motion seeking approval of the settlement,
prior to the commencement of ImagePoint's bankruptcy
case ImagePoint obtained a loan from Wachovia
Bank, National Association, secured by property of
ImagePoint, including its account receivables. Wachovia
later transferred its claim against ImagePoint to James A.
Haslem, III, who subsequently assigned it to Mr. Martin.

Each holder of the secured claim consented to the estate's
use of cash collateral until November 22, 2011, when Mr.
Martin advised the Trustee that he no longer consented
to its use and moved for relief from the automatic stay
asserting lack of equity in his collateral. The Trustee
opposed the motion and sought authority from the Court
to use Mr. Martin's cash collateral. The aforementioned
settlement agreement between the Trustee and Mr. Martin
resolved these disputes and others.

Pursuant to the terms of the approved agreement, Mr.
Martin was granted stay relief by order entered March
2, 2012 in the bankruptcy case as to all of his collateral,
including the estate's claim against JPMorgan, the subject
of this adversary proceeding. Specifically as to this
proceeding, the settlement agreement recited that it was
not to be dismissed, that Mr. Martin's attorney would seek
substitution of Martin as the party-plaintiff, and that the
Trustee would not oppose the proposed substitution.

Prior to approval of the settlement agreement, JPMorgan
filed an objection to the agreement asserting, inter alia,
that it impermissibly limited its ability to seek dismissal
of this adversary proceeding or to interpose any defenses
or counterclaims. To resolve this objection, the February
14, 2012 order approving the settlement agreement recited
that, “No rights, nor remedies of JPMorgan shall be
impaired or prejudiced by the settlement agreement or this
order.”

Thereafter, as contemplated by the settlement agreement,
Mr. Martin filed the previously-referenced motion that
ImagePoint, by James R. Martin, Secured Creditor, be
substituted as plaintiff in this adversary proceeding. The
order also substituted Robert M. Bailey and the Law Firm
of Bailey & Bailey, PLLC as counsel for the plaintiff in the
stead of the Trustee's attorneys.

*3  Lastly of note, the motion for substitution of counsel
and plaintiff recited that the loan and security agreement
dated as of October 3, 2003 between ImagePoint, Inc.
and Wachovia and assigned to James R. Martin, permits
lawsuits to collect receivables to be brought in the name
of ImagePoint, Inc.

JPMorgan filed the motion to dismiss that is presently
before the Court on May 25, 2012. First, JPMorgan
asserts that because any recovery in this adversary
proceeding will go only to Mr. Martin and provide no
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benefit to unsecured creditors of the Chapter 7 estate
there is no related-to jurisdiction pursuant to 28 U.S.C.
§ 1334(b) over this action and, accordingly, must be
dismissed.

Second, JPMorgan asserts that Mr. Martin lacks standing
under 11 U.S.C. § 542(b), thereby necessitating dismissal
for lack of jurisdiction. According to JPMorgan, only the
Trustee has standing to pursue a Section 542(b) turnover
action. As an alternative to its requested dismissal relief,
JPMorgan seeks leave to amend its answer if the Court
finds that jurisdiction does, in fact, exist.

In response, the plaintiff, ImagePoint by Martin, opposes
the motion to dismiss. The plaintiff asserts that statutory
authority under Section 542 lies not only with the Trustee,
but also a debtor in possession pursuant to 11 U.S.C. §
1107, as demonstrated by the DIP's initial commencement
of this adversary and by JPMorgan's admission in its
answer that the Court has jurisdiction. The plaintiff points
out that the Trustee consented to Mr. Martin pursuing
this action in the name of the debtor, as permitted by
the security agreement signed by the debtor. The plaintiff
further observes that the Trustee has not abandoned the
estate's interest in this adversary proceeding and that,
consequently, it is still property of the estate, although
subject to Mr. Martin's secured interest. As to whether
there is any potential recovery to unsecured creditors, the
plaintiff responds that this remains to be determined after
all of Mr. Martin's collateral is liquidated. Lastly, the
plaintiff does not object to JPMorgan's request to amend
its answer, as long as the previously set deadlines in the
Court's pre-trial order are not affected.

This Court notes as an initial matter that it has the
authority to decide its own jurisdiction, regardless of
whether jurisdiction, in fact, exists. See In re Parker,
499 F.3d 616, 625, a 2007 Sixth Circuit Court of
Appeals decision. Moreover, the burden of establishing
subject matter jurisdiction is on the party asserting its
existence. See Moore v. Greater Cleveland Regional Transit
Authority, 895 F.2d 266, 269, a 1990 Sixth Circuit decision.

Turning first to the issue of standing, the Court notes that
the complaint initiating this proceeding recites that, “This
is an action to recover a debt owed to the estate pursuant
to 11 U.S.C. § 542(b).” This provision of the Bankruptcy
Code states in pertinent part that, “An entity that owes
a debt that is property of the estate and that is matured,

payable on demand, or payable on order shall pay such
debt to, or on the order of, the Trustee.”

*4  Although Section 542(b) does not specifically address
who has standing to initiate an action under its provisions,
the statute contemplates payment at the request of the
trustee or payment to the trustee. In recognition of this
language, courts considering the issue of standing to
pursue a Section 542 cause of action have uniformly
concluded that only the trustee has independent standing.
See In re Perkins, 902 F.2d 1254, 1257, a Seventh Circuit
1990 decision; In re Freeman, 331 B.R. 327, 329, a
Bankruptcy Court decision from the Northern District
of Ohio in 2005; In re Allegheny Health, Education and
Research Foundation, 233 B.R. 671, 675, a Bankruptcy
Court decision from the Western District of Pennsylvania
(1999); In re Cockings, 195 B.R. 915, a Bankruptcy Court
decision from the Eastern District of Arkansas (1996);
In re Sinder, 102 B.R. 978, 981, a Bankruptcy Court
decision from the Southern District of Ohio (1989); In
re Yancey, 46 B.R. 621, a Bankruptcy Court decision
from the Eastern District of Pennsylvania (1985); see also
Reed v. Cooper (In re Cooper), 405 B.R. 801, 807, a
Bankruptcy Court decision from the Northern District of
Texas (2009) (recognizing, generally, that only the trustee
has independent standing to pursue Chapter 5 avoidance
actions and other estate causes of action); and In re R &
L Wood Products, Inc., 1998 WL 449665 (July 21, 1998),
an unpublished decision of the Sixth Circuit (wherein
the Court without specifically citing Section 542, noted
that, “It is well settled that the trustee has the exclusive
authority to make claims on behalf of the estate.”).

The correctness of these decisions was, arguably,
confirmed by the Supreme Court's ruling and reasoning
in Hartford Underwriters Insurance Company v. Union
Planters Bank, 530 U.S. 1, 6–7, a 2000 Supreme Court
decision, wherein the Court held that the Chapter 7 trustee
was the only party empowered to invoke Section 506(c)
and that an administrative claimant has no independent
right to use the section to seek payment of its claim.
Observing that Section 506(c) begins with the phrase, “The
trustee may recover,” the Court explained that, “Where a
statute names the parties granted the right to invoke its
provisions, such parties only may act.”

Applying this directive to the present case, it is clear that
only the Trustee has independent standing to pursue a
Section 542 turnover action. Of course, the exclusivity
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granted to a trustee to pursue turnover and avoidance
actions is subject to the specific statutory authority given
to a Chapter 11 debtor in possession by 11 U.S.C. § 1107(a)
to exercise the rights and powers of a trustee. Additionally,
it has been recognized by some courts, including the Sixth
Circuit Court of Appeals, that even though the trustee
or DIP is the only party authorized to independently
bring the statutory causes of action, other parties may be
granted derivative standing under certain conditions. See
In re Trailer Source, 555 F.3d 231, a 2008 Sixth Circuit
decision.

*5  In the present case, JPMorgan notes that the current
plaintiff in this action is none of these parties and,
therefore, asserts that the plaintiff has no standing such
that the proceeding must be dismissed. In his written
response to the motion to dismiss, the plaintiff first points
out that this action was initially commenced by the DIP
such that it is proper. However, the mere fact that the
original plaintiff had standing does not provide standing
to Mr. Martin, even though he is pursuing the matter in
the name of the debtor. This case is no longer in Chapter
11 and the debtor is no longer a DIP.

As to the remaining possible basis for standing, derivative
standing, no argument was made by plaintiff in his written
response to the motion to dismiss that he has derivative
standing to bring this action. At oral argument on the
motion to dismiss, when the Court questioned counsel for
the plaintiff as to whether Mr. Martin was pursuing this
action pursuant to some independent right or derivatively,
counsel responded that it could be derivative standing
because the Trustee has consented to Mr. Martin's
substitution.

Consent, however, is insufficient, at least in this Circuit, to
provide derivative standing. In In re Trailer Source, Inc.,
the Sixth Circuit Court of Appeals applied to Chapter 7
cases the practice of derivative standing it had previously
approved in In re Gibson Group, 66 F.3d 1436, a 1995
Sixth Circuit decision. In Gibson Group, the court held
that derivative standing must be expressly approved by
the court, and a party seeking derivative standing must
demonstrate the following procedural prerequisites: (1) a
demand was made on the trustee or DIP to act; (2) the
trustee or DIP declined; (3) a colorable claim exists that
would benefit the estate; and (4) the trustee's or DIP's
inaction was an abuse of discretion. See 66 F.3d at 1446.

In this case, no request has been made for derivative
standing, and none of these showings have otherwise
been made. Accordingly, the plaintiff has no derivative
standing to pursue this 542(b) cause of action.

Lastly on the standing issue, counsel for the plaintiff
admitted during argument that Mr. Martin as a secured
creditor would have no independent standing to pursue a
Section 542(b) turnover claim. Counsel stated, however,
that the current proceeding was not necessarily a Section
542 turnover claim. According to counsel, this action is
no more than a breach of contract lawsuit or collection of
an account receivable that Mr. Martin as secured creditor
could initiate in state court to collect on his collateral,
the account receivable owed to his debtor. The problem
with this argument is that this is a 542 action and that
is the basis for the assertion of jurisdiction over the
proceeding. If amended or construed to be merely an
accounts receivable collection effort by a secured creditor,
there is no indication that this Court would have subject
matter jurisdiction over the proceeding, even though there
has been no technical abandonment by the bankruptcy
estate of the cause of action.

*6  In the case of In re Incor, Inc., 113 B.R. 212, 215,
a District Court decision from Maryland (1990), the
district court affirmed the bankruptcy court's conclusion
that the lifting of the automatic stay in the context of
accounts receivable collateral was essentially equivalent
to an abandonment of property. Consequently, upon the
lifting of the stay the bankruptcy estate lost all interest
in the accounts receivable such that the bankruptcy court
could not assert jurisdiction over the secured creditor's
collection action.

The basis for this result is that under the Uniform
Commercial Code a secured creditor forecloses on
accounts receivable after a default by collecting the
amounts due from its debtor's debtors, that is, third party
account debtors like JPMorgan in the instant case. See
U.C.C. § 9–607(a). As explained in the comment to that
section, it is not necessary for a secured party to first
become owner of the collateral in order to collect the
accounts receivable. The secured creditor must, however,
proceed in a commercially reasonable manner in pursuing
the cause of action (see U.C.C. § 9–607(c)) and pay to
the debtor, that is, the bankruptcy estate in this case, any
surplus received. See U.C.C. § 9–608(a)(4).
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Although Incor was based on Maryland law, these same
U.C.C. provisions are found in Tennessee law on the
subject. See Tenn.Code Ann. Secs. 47–9–607 and 608.
Moreover, the fact pattern in Incor is precisely what has
happened in the instant case. The order granting Mr.
Martin relief from the automatic stay expressly permitted
him to enforce his rights as a secured creditor as to all of
his collateral, including the accounts receivable allegedly
owed by JPMorgan. By moving to be substituted as
plaintiff in this adversary proceeding, Mr. Martin took
over possession of his collateral, the pre-petition account
allegedly owed by JPMorgan, the same as if he had filed
suit in state court to collect an accounts receivable owed
to ImagePoint.

The mere fact that Mr. Martin is pursuing the claim in
the name of the debtor, as permitted by the terms of
the security agreement, does not change the fact that
Mr. Martin is the plaintiff. He is acting to collect on his
collateral. As admitted by counsel for the plaintiff, he
controls the litigation, he pays the attorney fees, and he
is free to unilaterally settle the action subject only to the
requirement that he proceed in a commercially reasonable
manner and account for any surplus.

Based on the foregoing, the Court concludes that the
plaintiff does not have standing to pursue the Section
542(b) cause of action. The plaintiff is not the trustee.
The plaintiff has no independent standing as the secured
creditor and the plaintiff has not been given derivative
standing. Accordingly, this Court lacks jurisdiction and
the proceeding must be dismissed.

Having concluded that the plaintiff lacks standing, it is
not necessary for the Court to address the more general
issue of subject matter jurisdiction. Nonetheless, the Court
observes that to the extent that this adversary proceeding
is a 542(b) action, it is clear that jurisdiction exists. Under
28 U.S.C. § 1334(b), the district courts—and by way of
reference the bankruptcy courts—have original but not
exclusive jurisdiction of all civil proceedings arising under
Title 11 or arising in or related to cases under Title 11.

*7  It is well settled that a Section 542(b) turnover
action, which is a substantive right created by federal
bankruptcy law, arises under Title 11 such that subject
matter jurisdiction under 1334(b) exists for these types of
proceedings. See, e.g., In re Housecraft Industries USA,
Inc., 310 F.3d 64, 69, a 2002 Second Circuit decision. In

recognition of this fact, JPMorgan admitted in its answer
that this was a core proceeding pursuant to 28 U.S.C. §
157(b)(2)(E) over which the Court has jurisdiction.

The basis for JPMorgan's assertion that subject matter
jurisdiction no longer exists is the fact that Mr. Martin
has been granted stay relief and the unlikelihood that the
action will produce any benefit for unsecured creditors.
This argument is similar to the point made by Mr. Martin
in his response to the standing question that this is no
longer a 542(b) action now that Mr. Martin has been
granted stay relief and is pursuing the claim to collect on
his collateral.

As previously addressed in the Court's standing
discussion, to the extent that this is a 542(b) turnover
action, the Court has subject matter jurisdiction, but Mr.
Martin has no standing. However, to the extent that this is
no longer a turnover action and merely an effort to collect
on his collateral, Mr. Martin undeniably has standing,
but this Court has no subject matter jurisdiction. At this
point, the action becomes a lawsuit between two non-
debtor parties to collect a state law claim. This Court only
has related-to jurisdiction over these suits, to the extent
that the outcome could conceivably have any effect on
the estate being administered in bankruptcy. See Robinson
v. Michigan Consolidated Gas Company, Inc., 918 F.2d
579, 584 (a 1990 Sixth Circuit decision adopting the Third
Circuit's Pacor's test for related jurisdiction).

In In re Alma Energy, LLC at 2012 WL 243746, a
Bankruptcy Court decision from the Eastern District of
Kentucky in January of this year, the bankruptcy court
held that the possibility that unsecured creditors would
receive an additional 1 percent from the pending action
was too tenuous to provide a sufficient basis for subject
matter jurisdiction. Significantly in that case, the court
noted that even that 1 percent did not give the estate an
interest in the claim, only a right to share in the proceeds,
to the extent that the claim was successful.

Similarly, in the present case, under state law, now that
Mr. Martin has foreclosed, in effect, on his collateral
by undertaking collection of the accounts receivable, the
estate's only remaining interest is in any surplus. No
evidence was presented as to what this surplus would be.
JPMorgan maintains that any surplus is unlikely, noting
that Mr. Martin sought stay relief on the lack of equity.
Mr. Martin simply responds that recovery is unknown
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at this point. However, as the party with the burden of
establishing subject matter jurisdiction, Mr. Martin must
demonstrate that the outcome of this proceeding will have
an effect on the estate. The mere possibility that it may
have an effect once everything is liquidated is too tenuous
when the action involves parties other than the debtor or
the estate.

*8  The cases cited by the plaintiff in opposition to
JPMorgan's motion to dismiss on this point do not compel
a different result. The plaintiff cites In re Roy at 2010 WL
2928463, a Bankruptcy Court decision from the Northern
District of West Virginia in 2010, for the proposition
that jurisdiction is not divested by subsequent events.
However, Roy involved a collection claim by the debtor
with the only subsequent event being the closing of the
Chapter 7 case. Undeniably, that court had jurisdiction
at the time the adversary proceeding was commenced. In
this case, the effect of the substitution is a foreclosure by
the secured creditor with the creditor taking over the case.
The appropriate question is whether this Court would
have jurisdiction over an action initiated by Mr. Martin
as secured creditor against JPMorgan. It is clear that it
would not.

In conclusion, the Court reiterates the point that was made
at oral argument in this case, that neither the parties, nor
the Court have been able to locate a decision where the
secured creditor after obtaining relief from the automatic
stay was permitted to step into the shoes of the trustee and
pursue a Section 542(b) turnover action. In the Court's
view, this absence is telling. There is either a lack of
standing by the secured creditor, or a lack of jurisdiction.
In either event, dismissal is required.

Accordingly, JPMorgan's motion to dismiss will be
granted and the Court will enter an order to that effect.

That concludes the Court's prepared remarks. I do note
that at the oral argument in this matter Mr. Hawkins
indicated that JPMorgan consented to dismissal of its
counterclaim in the event the Court granted its motion to
dismiss, which was the only loose end that I did not tie up
in my reading.

Mr. Hawkins, as the prevailing party, I would ask that
you submit an order granting the motion to dismiss. The
order should recite that the Court read its ruling into the
record on today's date. There's no need, of course, to state

in detail my legal conclusions. You may simply recite that
for the reasons stated by the Court on the record the
motion is dismissed and that the counter-plaintiff consents
to dismissal of its counterclaim.

MR. HAWKINS: Yes. I'll do that, Your Honor. Thank
you.

THE COURT: I will note for the record that there will
be no transcript prepared of the Court's ruling, absent the
request by a party. In the event a party does request a
transcript of the ruling, I reserve the right to review it and
to make minor editorial changes to it prior to its release
to the parties.

MR. BAILEY: Could you, perhaps, also enter an order
saying that the discovery motion is now moot based on
your ruling on the dismissal motion?

THE COURT: Yes.

Mr. Hawkins, can you put that in your order, please?

MR. HAWKINS: Yes, I will.

MR. BAILEY: All right.

MR. HAWKINS: Thank you, Your Honor.

THE COURT: Anything else to take up, gentlemen?

*9  MR. BAILEY: I don't believe so.

I guess, Mr. Hawkins, if you'll just let me look at that
order before you submit it so we make sure we're covering
everything and then—

MR. HAWKINS: Of course. I expect I'll get it to you
Monday or Tuesday.

MR. BAILEY: Okay. Thank you.

THE COURT: Thank you, gentlemen.

MR. HAWKINS: Thank you.

THE COURT: If nothing else—

MR. BAILEY: Thank you, Your Honor.
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MR. HAWKINS: Thank you, Your Honor.

THE COURT:—this matter is concluded.

Goodbye.

MR. HAWKINS: Bye-bye. Thank you.

(Proceedings concluded at 2:00 p.m.)

All Citations

Slip Copy, 2012 WL 5480631

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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United States Bankruptcy Court,
N.D. California.

In re INDUSTRY WEST COMMERCE
CENTER, LLC, Debtor(s).

No. 10–10088.
|

June 27, 2011.

Attorneys and Law Firms

Douglas B. Provencher, Law Offices of Provencher and
Flatt, Santa Rosa, CA, for Debtor.

Amended and Final Memorandum
on Objection to Claim

ALAN JAROSLOVSKY, Bankruptcy Judge.

*1  The confirmed plan in this Chapter 11 provides for
payment in full to oversecured creditor Central Pacific
Bank. The Bank has filed a claim seeking to recover of
interest at the default rate up until plan confirmation, plus
attorneys' fees incurred in the bankruptcy proceedings
and pre-bankruptcy litigation in state court. The Debtor
objects.

The Bank is not entitled to interest at the default rate.
An oversecured creditor is not entitled to interest at the
default rate where its claim is paid in full pursuant to the
terms of a Chapter 11 plan. General Elec. Capital Corp.
v. Future Media Productions, Inc., 536 F.3d 969, 973 (9th

Cir.2008), and cases there cited. 1

1 In Future Media, the secured creditor was paid
pursuant to a sale of assets approved by the court
but not part of a plan of reorganization. The court
did not change the well-established rule that a secured
creditor is not entitled to default interest when, as
here, the payment is pursuant to the terms of a Chapter
11 plan. 536 F.3d at 973.

Pursuant to § 506(b) of the Bankruptcy Code, an
oversecured creditor may recover reasonable fees and
costs provided for by agreement or state law, up until
confirmation of a plan, even if the creditor is not successful
in its arguments. After confirmation, the creditor can

recover its fees only if it is the prevailing party. In re
Hoopai, 581 F.3d 1090, 1101 (9th Cir.2009). The Bank's
security agreement gives it the right to be reimbursed for
attorneys' fees. The Bank seeks a total of $295,685.00 in
fees, of which $105,388.50 is for work done in the Chapter
11 case and the rest is for prepetition work. It seeks a
total of $91,159.87 in costs, of which $55,273.68 was for
an expert witness retained to testify at the confirmation
hearing.

The court finds the Bank's postpetition fees to be
reasonable. They are in an amount to be expected when a
creditor is protecting a secured claim the size of the Bank's
(about $16 million), and are in line with the fees incurred
by the debtor's counsel.

However, the court finds the fees of the Bank's expert
witness to be unreasonable. The proper scope of an
expert's testimony is to establish facts beyond the
knowledge of the court. An expert witness can properly
testify as to current and historical prime rates, prevailing
market interest rates for similar loans, risk factors often
considered by lenders in general, and other similar facts.
In this case, the Bank's expert, Richard W. Ferrill, went
far beyond the permissible testimony of an expert. He
purported to lecture the court on the applicable law,
offered up an improper opinion as to the feasibility of the
proposed plan, and applied his general knowledge as an
expert to the facts of this case. In other words, he put
himself in the place of the court and attempted to testify
as to the ultimate facts and legal conclusions the court
should reach. While the court tolerated this condescension
at the hearing, it is entirely inappropriate for the court to
reward it by allowing a huge and unreasonable fee as an
expense of the Bank. Accordingly, the court will disallow
all but $7,500.00 of his fees as a recoverable expense of the

bank. 2

2 The court notes that the total fees for debtor's counsel,
a top-notch Chapter 11 attorney, for the first eight
months of the case, was only $77,000.00. Postpetition
fees of the Bank's counsel amount to $105,000.00. An
award of $55,000.00 on account of an unconvincing
witness would be unreasonable in light of his minor
role in the case.

The only remaining issue is the Bank's prepetition
attorneys' fees and costs. These fees are not subject to
§ 506(b), and may be recovered if allowable under state
law. Under California Civil Code § 1717, attorneys' fees
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are recoverable if, as here, there is a provision in a note
allowing them and one party is a prevailing party.

*2  The Bank argues that it prevailed in the state
court action upon being granted a Right to Attach
Order and Writs of Attachment. While the Bank did
not receive a final judgment, it claims that it has
nonetheless prevailed and a final judgment would have
been “a mere formality.” The Bank does not cite any
authority beyond § 1717 to support its position, nor
has the court found any. Generally speaking, attorneys'
fees incurred in a state court action cut short by a
bankruptcy filing are considered contingent or unmatured
and are not allowable as part of a proof of claim.

In re Drexel Burnham Lambert Group, Inc., 148 B.R.
979, 981 (Bkrtcy.S.D.N.Y.1992), aff'd 158 B.R. 30
(S.D.N.Y.1993).

For the foregoing reasons, the Bank's claim will be allowed
in the unpaid principal balance plus interest at the non-
default rate up until the effective date of the plan, plus
attorneys' fees in the amount of $105,388.50 and costs in
the amount of $43,386.19. Counsel for the debtor shall
submit an appropriate form of order.

All Citations

Slip Copy, 2011 WL 2551745

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court,
E.D. California.

Carmencita DORADO, an individual, Plaintiff,
v.

SHEA HOMES LIMITED PARTNERSHIP, a
California Limited Partnership, Chicago Title

Company, a Business Entity, form unknown; BAC
Homes Loans Servicing, LP, A Business Entity,

form unknown; Recontrust Company, a Business
Entity, form unknown; Mortgage Electronic

Registration Systems, Inc., a Delaware Corporation;
and Does 1 through 50, inclusive, Defendants.

No. 1:11–cv–01027 OWW SKO.
|

Aug. 31, 2011.

Attorneys and Law Firms

Carmencita Dorado, San Jose, CA, pro se.

Matthew John Fletcher, Douglas Aaron Hedenkamp,
Connor, Fletcher, & Williams, LLP, Irvine, CA, Carl
Paganelli, Foley and Lardner, Brian S. Whittemore,
Severson & Werson, San Francisco, CA, for Defendants.

ORDER GRANTING DEFENDANTS' MOTION
TO DISMISS COMPLAINT (DOC. 5, 7 and 12)

OLIVER W. WANGER, District Judge.

I. INTRODUCTION.

*1  Carmencita Dorado (“Plaintiff”), appearing in
propria persona, asserts twenty-nine (29) causes of
action arising out of an adjustable-rate home loan
she entered into approximately four years ago. BAC
Home Loans Servicing, L.P., Recontrust Company,
Mortgage Electronic Registration Systems, Inc. (“BAC
Defendants”), Shea Homes, LP (“Shea Homes”), and
Chicago Title Company (“Chicago Title”) (collectively
“Defendants”) move to dismiss all of Plaintiff's claims.

All Defendants allege that Plaintiff's Complaint is
“incomprehensible,” “conclusory” and most of what is
pleaded is irrelevant. The Complaint, Defendants assert,
fails to give fair notice of the claims asserted against
Defendants; fails to state any valid cause of action; and
most or all of Plaintiff's claims are barred by the applicable
statutes of limitation.

BAC Defendants additionally assert that Plaintiff has a
Chapter 13 bankruptcy case pending in the Northern
District of California and lacks standing to file this action
as the trustee and not Plaintiff is the “real party in
interest.” (Doc. 12 at 4.)

Shea Homes specifically asserts that it has been mistakenly
named and has nothing to do with Plaintiff's mortgage.
“Shea Homes, a California limited partnership, sold the
home to Plaintiff, [and is an] entirely separate entity [from]
Shea Mortgage Inc., a California corporation, [who] was
Plaintiff's lender.” (Doc. 5 at 1.)

Chicago Title adds that “it is not Plaintiff's lender, loan
broker, or loan servicer, and Chicago [Title] has no role in
the foreclosure process.” (Doc. 7 at 9.)

II. PROCEDURAL HISTORY

Plaintiff filed this action in California state court on April
27, 2011. The case was removed to this court on June
17, 2011. (Doc. 1.) Defendants'filed motions to dismiss
Plaintiff's Complaint on June 24, 2011, (doc. 5, 7), and
July 11, 2011, (doc. 12). Plaintiff filed oppositions to
Defendants'motions on July 29, 2011. (Doc. 14, 15, 16.)

III. BACKROUND FACTS

Plaintiff is the owner of real property located at 209 Abelia
Lane, Patterson, California 95363 (the “Property”).
(Compl.¶ 22.) Plaintiff obtained a loan for $421,650.00 on
September 5, 2006 from Shea Mortgage, Inc. She executed
a deed of trust (“Deed of Trust”) against the Property,
with MERS appointed as beneficiary and Chicago Title
Company as the original Trustee. (Compl. ¶ 33; Chicago
Tile RJN, Ex. A.)
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Plaintiff's native language is Tagolog. (Compl.¶ 38.) The
terms of the loan were explained to Plaintiff in English.
(Compl.¶ 38.)

The loan contained an adjustable rate rider which Plaintiff
executed on September 8, 2006. (Chicago Title RJN,
Ex. A.) Plaintiff stopped paying her mortgage. As a
result, Defendant Recontrust issued a Notice of Default,
which was recorded in Stanislaus County on June 1,
2009. (Compl. ¶ 12; Chicago Title RJN, Ex. B, C.) It
does not appear that a Notice of Trustee's Sale was ever
issued or recorded. Plaintiff alleges in her Complaint
at paragraph 118 that unspecified Defendants “have
completed a foreclosure action under the Note [sic] by way
of non-judicial sale”; however, at paragraph 119, she seeks
an injunction to prevent the same trustee's sale.

*2  On May 25, 2011, Defendant MERS substituted
Recontrust as trustee under the Deed of Trust, and
assigned the Deed of Trust to Citibank, N.A., as Trustee
for the Holders of Bear Stearns ALT–A Trust 2006–7
Mortgage Pass–Through Certificates, Series 2006–7. (See
Chicago RJN, Ex. D, E.)

Plaintiff filed for bankruptcy in the Northern District
of California on August 7, 2009, approximately one
month after the Notice of Default was recorded. (BAC
Defendants RJN, Ex. 3.) The Second Amended Chapter
13 Plan was filed by Plaintiff on June 6, 2011 and
the bankruptcy court's docket reflects that confirmation
of Plaintiff's bankruptcy plan is still pending. (BAC
Defendants RJN, Ex. 3, 4.) This explains why a notice of
sale was not recorded, absent lifting of the automatic stay.

IV. STANDARD OF DECISION

A motion to dismiss brought under Federal Rule of
Civil Procedure 12(b)(6) “tests the legal sufficiency of a
claim.” Navarro v. Block, 250 F.3d 729, 732 (9th Cir.2001).
In deciding whether to grant a motion to dismiss, the
court “accept[s] all factual allegations of the complaint
as true and draw[s] all reasonable inferences” in the light
most favorable to the nonmoving party. Rodriguez v.
Panayiotou, 314 F.3d 979, 983 (9th Cir.2002). To survive
a motion to dismiss, a complaint must “contain sufficient
factual matter, accepted as true, to state a claim to relief
that is plausible on its face.' ” Ashcroft v. Iqbal, ––– U.S.
––––, ––––, 129 S.Ct. 1937, 1949, 173 L.Ed.2d 868 (2009)

(quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570, 127
S.Ct. 1955, 167 L.Ed.2d 929 (2007)).

A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the
reasonable inference that the defendant is liable for the
misconduct alleged. The plausibility standard “is not akin
to a probability requirement,'but it asks for more than
a sheer possibility that defendant has acted unlawfully.
Where a complaint pleads facts that are merely consistent
with'a defendant's liability, it stops short of the line
between possibility and plausibility of entitlement to
relief.' ” Id. (citing Twombly, 550 U.S. 556–57).

Nevertheless, the court “need not assume the truth of
legal conclusions cast in the form of factual allegations.”
United States ex rel. Chunie v. Ringrose, 788 F.2d 638,
643 n. 2 (9th Cir.1986). While the standard does not
require detailed factual allegations, “it demands more
than an unadorned, the defendantunlawfully-harmed-me
accusation.” Iqbal, 129 S.Ct. at 1949. A pleading is
insufficient if it offers mere “labels and conclusions” or
“a formulaic recitation of the elements of a cause of
action.” Twombly, 550 U.S. at 555; Iqbal, 129 S.Ct. at
1950 (“Threadbare recitals of the elements of a cause of
action, supported by mere conclusory statements, do not
suffice.”).

In ruling upon a motion to dismiss, the court may consider
only the complaint, any exhibits thereto, and matters
which may be judicially noticed pursuant to Federal Rule
of Evidence 201. See Mir v. Little Co. of Mary Hosp., 844
F.2d 646, 649 (9th Cir.1988).

V. DISCUSSION

A. Standing.

1. Creation of Bankruptcy Estate.
*3  BAC Defendants contend that Plaintiff has a Chapter

13 bankruptcy case pending in the Northern District of
California and lacks standing to file this action as the
trustee and not Plaintiff is the “real party in interest”
under Fed. Civ. Pro. R. 17(a) to prosecute this action
Plaintiff does not address the bankruptcy issue.

In general, the court may not consider materials other
than the facts alleged in the complaint when ruling on
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a motion to dismiss. Anderson v. Angelone, 86 F.3d 932,
934 (9th Cir.1996). “[A]mple authority exists,” however,
“which recognizes that matters of public record, including
court records in related or underlying cases which have
a direct relation to the matters at issue, may be looked
to when ruling on a 12(b)(6) motion to dismiss .” In re
Am. Continental Corp./Lincoln Sav. & Loan Sec. Litig.,
102 F.3d 1524, 1537 (9th Cir.1996) (collecting cases),
rev'd on other grounds by Lexecon, Inc. v. Milberg Weiss
Bershad Hynes & Lerach, 523 U.S. 26, 118 S.Ct. 956, 140
L.Ed.2d 62 (1998). Here, Defendants have provided the
court with Plaintiff's petition for Chapter 13 bankruptcy
protection dated August 2, 2009. (BAC Defendants RJN,
Ex. 4, Dorado Bankruptcy Case Summary.) Hearing no
objection from Plaintiff the bankruptcy documents will be
consider this document in deciding Defendants'motion to
dismiss.

The filing of a bankruptcy petition creates an
estate in bankruptcy. See 11 U.S.C. § 541(a); In re
Raintree Healthcare Corp., 431 F.3d 685, 688 (9th
Cir.2005). A bankruptcy estate consists of “all legal or
equitable interests of the debtor in property as of the
commencement of the case.” 11 U.S.C. § 541(a) (1). In a
Chapter 13 case, the estate also includes property acquired
by the debtor after the commencement of the case. 11
U.S.C. § 1306(a)(1). The property of the estate includes
causes of action that arise after the commencement of the
case and until the case is closed, dismissed or converted.
Donato v. Metropolitan Life Ins. Co., 230 B.R. 418,
421 (N.D.Cal.1999) (citing In re Fleet, 53 B.R. 833, 838

(Bankr.E.D.Pa.1985). 1

1 The debtor must disclose any litigation likely to
arise in a non-bankruptcy context. See Hay v. First
Interstate Bank of Kalispell, N.A., 978 F.2d 555, 557
(9th Cir.1992). If the debtor is not knowledgeable of
all the facts giving rise to a civil action before the
filing of his or her petition and financial schedules,
the debtor must amend those schedules when he or
she becomes aware of the existence of the action
because it is an asset of the bankruptcy estate. See id.;
Fed.R.Bankr.P. 1009(a) (schedules may be amended
before the case is closed).

The Code expressly provides that Chapter 13 debtors
retain possession of property in the bankruptcy estate. See
11 U.S.C. § 1306(b) (“[e]xcept as provided in a confirmed
plan or order confirming a plan, the debtor shall remain in
possession of ail property of the estate”); see also, e.g., 11

U.S.C. § 1303 (providing that debtors under Chapter 13
shall have substantially the same powers as do trustees of
the estate). The Bankruptcy Code provides that a debtor
in possession, such as a debtor filing for the protections of
Chapter 13, enjoys express authority to sue or to be sued
on behalf of the bankruptcy estate:

With or without court approval,
the trustee or debtor in possession
may prosecute or may enter an
appearance and defend any pending
action or proceeding by or against
the debtor, or commence and
prosecute any action or proceeding
in behalf of the estate before any
tribunal.

*4  Fed. R. Bankr.P. 6009 (emphasis supplied).

The Ninth Circuit has stated:

In [Chapter 7] liquidation proceedings, only the trustee
has standing to prosecute or defend a claim belonging
to the estate. The same cannot be said for trustees
under the reorganization chapters. In those regimes,
the debtor has express authority to sue and be sued.
Bankruptcy Rule 6009, which applies to Chapters 7, 11
and 13, directs that “[w]ith or without court approval,
the trustee or debtor in possession may prosecute or
may enter an appearance and defend any pending action
or proceeding by or against the debtor, or commence
and prosecute any action or proceeding in behalf of
the estate before any tribunal.” Fed. R. Bankr.P. 6009
(emphasis added). [T]he Chapter 13 debtor has been
considered analogous to Chapter 11, which grants the
debtor full authority as representative of the estate
typical of a trustee. See 11 U.S.C. § 1107.

In re DiSalvo, 219 F.3d 1035, 1039 (9th Cir.2000)
(emphasis in original) (quoting Cable v. Ivy Tech State
College, 200 F.3d 467, 472 (7th Cir.1999).

The Seventh Circuit is in accord. Cable v. Ivy Tech State
College further explains:

Chapter 7 establishes a much more
radical solution to indebtedness,
requiring the liquidation of the
debtor's property, to which end
Congress granted the trustee
broad powers without interference
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from the debtor. The trustee
has sole authority to dispose
of property, including managing
litigation related to the estate. See 11
U.S.C. §§ 541(a)(1), 704(1). Chapter
13, on the other hand, encourages
the debtor to pay his debts over time
by establishing a court-approved
payment plan but leaving the debtor
in possession of the estate. See 11
U.S.C. § 1303 (debtor-in-possession
has substantially same powers as
the trustee in other chapters); §
1306(b) (debtor retains possession
of estate except as limited by plan).
The trustee acts as an adviser
and administrator to facilitate the
repayment of debts according to the
plan. See id. § 1302.

200 F.3d at 472; see also Whitworth v. National Enterprise
Systems, Inc., 2009 WL 650357, *2 n. 1 (D.Or.2009) (“the
Chapter 7 debtor, who has selected a severe remedy to
the problem of indebtedness, is not permitted to interfere
in the disposal of assets in which he or she no longer
has any significant interest, but the Chapter 13 debtor,
who contemplates resuming exclusive control of his or her
assets after successfully repaying all creditors, is permitted
to retain possession of and a part in managing the estate.”)

The Second Circuit is also in accord that it would frustrate
the purposes of Section 1306 to leave the debtor in
possession of his causes of action and yet to prohibit him
from prosecuting them in his own name. See Olick v.
Parker & Parsley Petroleum Co., 145 F.3d 513, 515, 515–
516 (2d Cir.1998) (holding that “a Chapter 13 debtor ...
has standing to litigate causes of action that are not part
of a case under title 11” and deriving support from the
legislative history of Chapter 13 for the proposition that
Section 1303 was drafted to permit Chapter 13 debtors to
sue and be sued on behalf of the bankruptcy estate); see
also Donato v. Metropolitan Life Ins. Co., 230 B.R. 418,
425 (N.D.Cal.1999) (“under 11 U.S.C. § 1303, a Chapter
13 debtor retains the capacity to sue on prepetition causes
of action”).

*5  Although a Chapter 13 debtor has standing to sue
in her own name, such standing is concurrent with that
of the trustee in bankruptcy, and any such suit must
necessarily be on behalf of the bankruptcy estate. See

Fed. R. Bankr.P. 6009. In this case pursuant to Plaintiff's
bankruptcy documents, Plaintiff's mortgage is “submitted
to the supervision and control of the Trustee.” (BAC

Defendants RJN, Ex. 3.) 2  Plaintiff does not appear to be
“a debtor in possession” and does not have standing to
bring this suit.

2 Plaintiff does not allege or provide evidence that
the trustee is aware of this action. Likewise, the
bankruptcy docket does not reflect notice of this
action. In Chapter 13, the bankruptcy estate includes
claims which are acquired “after the commencement
of the case but before the case is closed, dismissed,
or converted.” 11 U .S.C. 1306(a)(1). The Bankruptcy
Code subjects debtors to a “continuing duty to
disclose all pending and potential claims.” Kane v.
National Union Fire Ins. Co., 535 F.3d 380, 384–85
(2008); Hamilton v. State Farm Fire & Cas. Co., 270
F.3d 778, 785 (2001) (“The debtor's duty to disclose
potential claims as assets does not end when the
debtor files schedules, but instead continues for the
duration of the bankruptcy proceeding.”); see In re
Coastal Plains Inc., 179 F.3d 197, 207–08 (1999).
“[T]he integrity of the bankruptcy system depends
on full and honest disclosure by debtors of all their
assets.” Hamilton, 270 F.3d at 785 (quoting In re
Coastal Plains, 179 F.3d at 208 (emphasis in original).

B. Shea Homes Is Not A Proper Defendant.
Plaintiff alleges that Shea Homes was the original lender
for the purchase of her home. (Compl.¶¶ 8, 17, 33.) In
reality, Shea Homes, a California limited partnership,
sold the home to Plaintiff. (See Shea Home's RJN,
Ex.3.) An entirely separate entity, Shea Mortgage Inc., a
California corporation, was Plaintiff's lender. (See Shea
Home's RJN, Ex. 1, 2, 4.) This is established in the
recorded trust deeds for the Plaintiff's first and second
mortgages. (See id. at Ex. 1, 2.) Because Shea Homes
did not originate and does not now, and has not ever
asserted any interest in Plaintiff's mortgage, Shea Homes
is DISMISSED from this action and Shea Home's motion
to dismiss is GRANTED.

C. Plaintiff's Claims.

1. Violation of Cal. Com.Code § 9313 (Third Claim).
Plaintiff's third cause of action seeks to determine the
nature, extent, and validity of the lien under Cal.
Com.Code 9313. Plaintiff apparently alleges that since
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neither Shea Homes nor BAC Defendants possess the
original promissory note, neither one has perfected its lien.

Defendants correctly contend that Cal. Com.Code 9313
is part of the codification of UCC Article 9, which deals
with security interests in personal property and fixtures.
See Cal. Com.Code 9109(d)(11) (“this division does not
apply to ...: The creation or transfer of an interest in or lien
on real property.”) This section of law has no application
to Plaintiff's loan.

Defendants further correctly contend that Plaintiff's
“holder of the note theory” is not the law in California.

“Financing or refinancing of real property is generally
accomplished in California through a deed of trust. The
borrower (trustor) executes a promissory note and deed of
trust, thereby transferring an interest in the property to the
lender (beneficiary) as security for repayment of the loan.”
Bartold v. Glendale Federal Bank, 81 Cal.App.4th 816, 821,
97 Cal.Rptr.2d 226 (2000). A deed of trust “entitles the
lender to reach some asset of the debtor if the note is not
paid.” Alliance Mortgage Co. v. Rothwell, 10 Cal.4th 1226,
1235, 44 Cal.Rptr.2d 352, 900 P.2d 601 (1995).

The California Court of Appeal has explained non-
judicial foreclosure under the applicable California Civil
Code sections:

The comprehensive statutory
framework established to govern
nonjudicial foreclosure sales is
intended to be exhaustive.... It
includes a myriad of rules relating to
notice and right to cure. It would be
inconsistent with the comprehensive
and exhaustive statutory scheme
regulating nonjudicial foreclosures
to incorporate another unrelated
cure provision into statutory
nonjudicial foreclosure proceedings.

*6  Moeller v. Lien, 25 Cal.App.4th 822, 834, 30
Cal.Rptr.2d 777 (1994); see I.E. Assoc. v. Safeco Title Ins.
Co., 39 Cal.3d 281, 285, 216 Cal.Rptr. 438, 702 P.2d 596
(1985) (“These provisions cover every aspect of exercise of
the power of sale contained in a deed of trust.”)

Under California Civil Code section 2924(a)(1), a “trustee,
mortgagee or beneficiary or any of their authorized

agents” may conduct the foreclosure process. Under Cal.
Civ.Code section 2924b(4), a “person authorized to record
the notice of default or the notice of sale” includes “an
agent for the mortgagee or beneficiary, an agent of the
named trustee, any person designated in an executed
substitution of trustee, or an agent of that substituted
trustee.”

“Under Civil Code section 2924, no party needs to
physically possess the promissory note.” Sicairos v. NDEX
West, LLC, 2009 WL 385855, *3 (S.D.Cal.2009) (citing
Cal. Civ.Code, § 2924(a) (1)). Rather, “[t]he foreclosure
process is commenced by the recording of a notice of
default and election to sell by the trustee .” Moeller, 25
Cal.App.4th at 830, 30 Cal.Rptr.2d 777. An “allegation
that the trustee did not have the original note or had
not received it is insufficient to render the foreclosure
proceeding invalid.” Neal v. Juarez, 2007 WL 2140640, *8
(S.D.Cal.2007).

Plaintiff offers no response.

A “purported holder” argument fails as a matter of law.
Defendants' motion to dismiss Plaintiff's Cal. Com.Code
9313 is GRANTED.

2. Contract Claims Based on Origination of Loan.

a. Implied Covenant of Good Faith and Fair Dealing
(Fourth Claim).

(1) Timeliness.
BAC Defendants correctly argue that Plaintiff's fourth
cause of action for violation of the implied covenant of
good faith and fair dealing is subject to the four year
contract statute of limitation. Code Civ. Proc. § 337(1)
(stating that a plaintiff must bring an action “[w]ithin four
years ... upon any contract, obligation or liability founded
upon an instrument in writing.”)

Plaintiff asserts that “[Defendants] willfully breached their
implied covenant of good faith and fair dealing with
[Plaintiff] when [Defendants]:

I. Willfully withheld numerous disclosures;

II. Willfully withheld notices in regard to Underwriting
standards, the use of English as the only language
within the written instruments of the loan while
[Plaintiff's] native language is Tagalog, Disclosures of
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additional income due to interest rate increases, and
failure to disclose when negative credit scores were
disseminated;

III. Willfully placed [Plaintiff] in a loan that she did not
qualify for, [and] could not afford ...

IV. Requiring a minimal down payment, subjecting
95% of the loan to amortization and a detrimental if
not dire financial situation for [Plaintiff].

(Compl.¶ 130.)

Defendants contend these claims arise from the execution
of the loan which took place in September 2006, well
over four years ago. Plaintiff does not refute this
argument; her fourth claim is ase 1:11–cv–01027–OWW–
SKO Document 23 Filed 08/31/11 Page 15 of 46 untimely.

b. Merits.
*7  The thrust of Plaintiff's fourth claim for breach of

implied covenant of good faith and fair dealing claim
alleges that Defendants willfully withheld disclosures and
notices regarding an increase on interests rates on her loan
and placed Plaintiff in a loan that she did not qualify for
and could not afford.

Defendants correctly rejoin that the implied covenant
applies to conduct occurring after an agreement has been
entered, and not conduct leading up to the agreement's
formation, i.e., that Plaintiff has not alleged any specific
term of the contract performed in bad faith.

“There is an implied covenant of good faith and fair
dealing in every contract that neither party will do
anything which will injure the right of the other to receive
the benefits of the agreement.” Kransco v. American
Empire Surplus Lines Ins. Co., 23 Cal.4th 390, 400, 97
Cal.Rptr.2d 151, 2 P.3d 1 (2000) (quoting Comunale v.
Traders & General Ins. Co., 50 Cal.2d 654, 658, 328 P.2d
198 (1958)). The “implied covenant of good faith and fair
dealing is limited to assuring compliance with the express
terms of the contract, and cannot be extended to create
obligations not contemplated by the contract.” Pasadena
Live, LLC v. City of Pasadena, 114 Cal.App.4th 1089,
1093–1094, 8 Cal.Rptr.3d 233 (2004) (citation omitted).
The “scope of conduct prohibited by the covenant of
good faith is circumscribed by the purposes and express
terms of the contract.” Carma Developers (Cal.), Inc.

v. Marathon Development California, Inc., 2 Cal.4th 342,
373, 6 Cal.Rptr.2d 467, 826 P.2d 710 (1992). “[T]he
implied covenant will only be recognized to further the
contract's purpose; it will not be read into a contract
to prohibit a party from doing that which is expressly
permitted by the agreement itself.” Wolf v. Walt Disney
Pictures and Television, 162 Cal.App.4th 1107, 1120, 76
Cal.Rptr.3d 585 (2008). “The covenant cannot impose
substantive duties or limits on the contracting parties
beyond those incorporated in the specific terms of their
agreement.' ” Agosta v. Astor, 120 Cal.App.4th 596, 607,
15 Cal.Rptr.3d 565 (2004) (quoting Guz v. Bechtel Nat. Inc.
24 Cal.4th 317, 349–350, 100 Cal.Rptr.2d 352, 8 P.3d 1089
(2000)).

The Complaint fails to allege or identify a contract
provision to invoke an implied covenant to impose
liability on any Defendant for alleged wrongs. Plaintiff is
unable to resort to an implied covenant to manufacture
non-existent obligations. Further, there is no special
relationship between a lender and borrower. Spencer
v. DHI Mortg. Co., Ltd., 642 F.Supp.2d 1153, 1162
(E.D.Cal.2009) (citing Oaks Mgmt. Corp. v. Superior
Court, 145 Cal.App.4th 453, 51 Cal.Rptr.3d 561
(Cal.Ct.App.2006).

Defendants'motion to dismiss Plaintiff's fourth claim is
GRANTED.

3. Unconscionable Contract (Sixteenth Claim).
In her sixteenth cause of action Plaintiff asserts the loan
agreement and trust deed are unconscionable because at
the time of execution, Defendants were “decepti[ve], [had
an] unfair bargaining position, [and did not] adhere [ ]
to the regulations, civil codes and federal standards that
[Defendants] were required to follow.” (Compl.¶ 210.)

a. Timeliness.
*8  Plaintiff's contract claim is subject to the four year

contract statute of limitation. Code Civ. Proc. § 337(1).
Defendants assert Plaintiff's unconscionably claim arises
from the execution of the loan which took place over four
years ago in September 2006. Plaintiff does not refute this
argument; her sixteenth claim is untimely.

b. Merits.
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Plaintiff alleges unconscionability pursuant to Uniform
Commercial Code section (“UCC”) 2–3202, asserting that
“based on the deception, unfair bargaining position, lack
of adherence to the regulations, civil codes and federal
standards ... the court may find that the loan agreement
and trust deed are unconscionable and of no force or
effect.” (Compl.¶ 210.)

Defendants state that the Complaint's citation to “[UCC]
§ 2–3202” appears intended to apply to [Cal. Civ.Code
§ ] 1670.5 (“section 1670.5”), which codifies [UCC] § 2–
302.” (See Doc. 7 at 18.) Defendants point out that section
1670.5 is “a common law defense to a breach of contract
action, permitting a defendant to present evidence of a
commercial setting, purpose and effect of a contract or
clause to aid a court in making a determination.” (See id.)
Defendants further contend that section 1670.5 does not
create a private right of action.

Section 1670.5(a) provides:

If the court as a matter of law
finds the contract or any clause
of the contract to have been
unconscionable at the time it was
made the court may refuse to enforce
the contract, or it may enforce the
remainder of the contract without
the unconscionable clause, or it
may so limit the application of any
unconscionable clause as to avoid
any unconscionable result.

Unconscionability has “procedural” and “substantive”
elements. A & M Produce Co. v. FMC Corp., 135
Cal.App.3d 473, 486, 186 Cal.Rptr. 114 (1982). The
procedural element focuses on: (1) “oppression,” which
“arises from an inequality of bargaining power which
results in no real negotiation and an absence of meaningful
choice' “; and (2) “surprise” which “involves the extent to
which the supposedly agreed-upon terms of the bargain
are hidden in a prolix printed form drafted by the
party seeking to enforce the disputed terms.” A & M
Produce, 135 Cal.App.3d at 486, 186 Cal.Rptr. 114
(citations omitted). The substantive element turns on
“allocation of risks between the parties, and therefore that
a contractual term is substantively suspect if it reallocates
the risks of the bargain in an objectively unreasonable
or unexpected manner” to constitute a “one-sided” result

without “justification” for it. Id. at 487, 186 Cal.Rptr. 114
(citations omitted).

Plaintiff's Complaint is does not plead any facts alleging
any Defendant engaged in “oppression, surprise, or
overly-harsh conduct” to suggest the availability of the
unconscionability defense. Defendant's motion to dismiss
Plaintiff's unconscionability claim is GRANTED.

4. Breach of Contract (Twenty–Ninth Claim).
Plaintiff's twenty-ninth cause of action for breach of
contract contends that there was “no fair and reasonable
consideration” for the contract. This is absurd. Plaintiff
was loaned over $400,000 to purchase a residence.

a. Timeliness.
*9  Defendants again assert that Plaintiff's contract claim

for breach is subject to the four year statute of limitations,
Code Civ. Proc. § 337(1), and that Plaintiff's claim arises
from the execution of the loan which took place in
September 2006, over four years ago. Plaintiff does not
refute this argument; her twenty-ninth claim is untimely.

b. Merits.
Plaintiff's claim for breach of contract asserts “there was
no fair and reasonable consideration.” (Compl.¶ 288.)
Plaintiff appears to allege rescission of the contract, and
not breach of contract.

California law allows a party to seek rescission for failure
of consideration. See Cal. Civ.Code § 1689(b)(2), (3),
(4). The right to rescind exists even if “there has been a
partial performance by the party against whom the right
is exercised.” Coleman v. Mora, 263 Cal.App.2d 137, 150,
69 Cal.Rptr. 166 (1968) (citations omitted). “[A] failure of
consideration must be material,'or go to the essence‘of the
contract before rescission is appropriate.” Wyler v. Feuer,
85 Cal.App.3d 392, 403–04, 149 Cal.Rptr. 626 (1978)
(citations omitted).

Plaintiff's Complaint does not plead facts which
demonstrate how consideration is lacking in the Loan
contract or whether the alleged lack of consideration
is material or essential to the contract. Her Complaint
merely states that there was no fair and reasonable
consideration.
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Defendant's motion to dismiss Plaintiff's twenty-ninth
claim is GRANTED.

5. TILA Claims.

a. Damages (Fifth Claim).
TILA provides that a plaintiff can bring an action to
recover damages “within one year from the date of
the occurrence of the violation.” 15 U.S.C. § 1640(e).
Plaintiff's TILA claim for damages is time-barred.

(1) Equitable Tolling.
Plaintiff apparently argues equitable tolling applies
because (1) the loan documents she received were only
in English, despite that her native language is Tagolog
and (2) because the increase in her initial low interest rate
only lasted one month when she believe it would last a
year. (See Compl. ¶ 136; Doc. 15 at 3.) The increase in
the interest rate was never explained to her and “[b]y the
time she realized what had occurred, it was too late and
the amounts owed could not be satisfied by her.” (Doc. 15
at 3.)

The equitable tolling doctrine requires more. “Equitable
tolling may be applied if, despite all due diligence, a
plaintiff is unable to obtain vital information bearing on
the existence of [her] claim.” Santa Maria v. Pacific Bell,
202 F.3d 1170, 1178 (9th Cir.2000). Santa Maria explains:

Unlike equitable estoppel, equitable
tolling does not depend on any
wrongful conduct by the defendant
to prevent the plaintiff from suing.
Instead it focuses on whether there
was excusable delay by the plaintiff.
If a reasonable plaintiff would
not have known of the existence
of a possible claim within the
limitations period, then equitable
tolling will serve to extend the
statute of limitations for filing
until the plaintiff can gather what
information he needs.... However,
equitable tolling does not postpone
the statute of limitations until the
existence of a claim is a virtual
certainty.

*10  202 F.3d at 1178 (citation omitted).

Courts are reluctant to invoke equitable tolling:

A statute of limitations is subject to the doctrine
of equitable tolling; therefore, relief from strict
construction of a statute of limitations is readily
available in extreme cases and gives the court latitude in
a case-by-case analysis.... The equitable tolling doctrine
has been applied by the Supreme Court in certain
circumstances, but it has been applied sparingly; for
example, the Supreme Court has allowed equitable
tolling when the statute of limitations was not complied
with because of defective pleadings, when a claimant
was tricked by an adversary into letting a deadline
expire ... Courts have been generally unforgiving,
however, when a late filing is due to claimant's
failure “to exercise due diligence in preserving his legal
rights.” ...

Scholar v. Pac. Bell, 963 F.2d 264, 267–268 (9th Cir.1992)
(bold added; citations omitted).

A plaintiff “must specifically plead facts to show (1) the
time and manner of discovery and (2) the inability to have
made earlier discovery despite reasonable diligence.” Fox
v. Ethicon Endo–Surgery, Inc., 35 Cal.4th 797, 808, 27
Cal.Rptr.3d 661, 110 P.3d 914 (2005) (quoting McKelvey
v. Boeing North American, Inc., 74 Cal.App.4th 151, 160,
86 Cal.Rptr.2d 645 (1999)). “[T]o adequately allege facts
supporting a theory of delayed discovery, the plaintiff
must plead that, despite diligent investigation of the
circumstances of the injury, he or she could not have
reasonably discovered facts supporting the cause of action
within the applicable statute of limitations period.” Fox,
35 Cal.4th at 809, 27 Cal.Rptr.3d 661, 110 P.3d 914.

Here, both of Plaintiff's tolling arguments fail. First,
“[B]are assertions [of language barriers] are [ ] insufficient
to provide a basis for equitable tolling.” Pica v. Wachovia
Mortg., No. CV 09–02372 GEB, 2010 WL 1525069, at
*4 (E.D.Cal. Apr.15, 2010). Even if loan documents
were not provided in Plaintiff's native language, a
reasonable Plaintiff, taking out a $421,650.00 mortgage
is reasonably expected to seek a translation of the
documents at inception of the loan or at least sometime
before the limitations period ended. See Lucero v.
Diversified Investments Inc., No. CV 09–1742 BTM, 2010
WL 3463607, at *3 (S.D.Cal. Aug.31, 2010) (dismissing
Plaintiffs' TILA claim, stating, “a diligent plaintiff would
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have the documents translated before the statute of
limitations had expired.”).

Second, Plaintiff's late discovery of her Loan's interest rate
increase is unreasonable. Plaintiff asserts that the initial
interest rate became more than she could afford within
the first month of her loan payment was due, despite her
belief that the “low interest rates would remain in place for
at least a year.” These circumstances, at a minimum, put
Plaintiff on notice within a few months of execution of the
note that something was amiss with the loan. Nonetheless,
Plaintiff performed on the contract and did nothing to
attempt to discover the alleged violations until she stopped
payment on her loan and fell into default. See Ortega
v. Wells Fargo Bank, No. CV 09–1531 JM, 2010 WL
1904878, at *3 (S.D.Cal. May 11, 2010) (denying equitable
tolling where Plaintiff “did not question the propriety of
his loan documents until months after he stopped paying
his mortgage”).

*11  Equitable tolling does not apply and Plaintiff's
claims are untimely. Defendant's motion to dismiss
Plaintiff's fifth claim for damages for violation of TILA is
GRANTED.

a. Rescission (Ninth and Twelfth Claim). 3

3 Plaintiff alleges a “rescission” claim generally under
TILA, 15 U.S.C. § 1601, et. seq. (fifth claim) and a
separate claim under the TILA regulation, 12 C.F.R. §
226.23(a)(3), which directly relates to rescission (ninth
claim).

Defendants contend that Plaintiff recession claim is
subject to, at most, a three year statute of limitations. The
consumer's right to rescission is absolute only for a period
of three days after the loan is consummated, 15 U.S.C.
1635(a); 12 C.F.R. 226.23(a)(3), unless the lender fails to
provide “material disclosures” at the closing, in which case
the period is extended to three years, 15 U.S .C. 1635(f);
12 C.F.R. 226.23(a)(3). It has been more than three years
since Plaintiff's Loan was executed. Her rescission claims
are time-barred as a matter of law.

(1) Equitable Tolling.
Plaintiff alleges the doctrine of equitable tolling applies to
her rescission claim because her loan documents were not
in her native language. A “language barrier” excuse is not
sufficient and is unjustified.

Nonetheless, equitable tolling does not apply to rescission
under this provision of TILA. If the borrower files his
or her suit over three years from the date of a loan's
consummation, a court is powerless to grant rescission.
Miguel v. Country Funding Corp., 309 F.3d 1161, 1164
(9th Cir.2002) ( “[S]ection 1635(f) represents an absolute
limitation on rescission actions' which bars any claims
filed more than three years after the consummation of the
transaction.” (quoting King v. California, 784 F.2d 910,
913 (9th Cir.1986)); accord Beach v. Ocwen Fed. Bank, 523
U.S. 410, 412, 118 S.Ct. 1408, 140 L.Ed.2d 566 (1998)
(“[Section] 1635(f) completely extinguishes the right of
rescission at the end of the 3–year period.”).

Plaintiff executed the Loan on September 5, 2006, over
three years ago. Defendants'motion to dismiss Plaintiffs'
rescission claim is GRANTED.

6. Fraud (Thirteenth Claim).
The Complaint's fraud claim alleges fraudulent loans
because Defendants “deceiv[ed] [Plaintiff] and [induc[ed]
them [sic] to part with their personal and real
property.” (Compl.¶ 180.)

a. Timeliness.
Defendants contend that Plaintiff's thirteenth cause of
action for fraud and misrepresentation are barred by the
three-year statute of limitations. Cal.Code of Civ. Pro.
§ 338(d) imposes a three-year statute of limitations on
actions based upon fraud. Plaintiff's fraud claim is time-
barred. In view of the bar of the statute of limitation,
amendment would be futile.

b. Merits.
Defendants challenge the fraud claim's lack of necessary
particularity required by Fed. R. Civ. Pro. 9(b).

(1) Elements.
The elements of a California fraud claim are: (1)
misrepresentation (false representation, concealment
or nondisclosure); (2) knowledge of the falsity (or
“scienter”); (3) intent to defraud, i.e., to induce reliance;
(4) justifiable reliance; and (5) resulting damage. Lazar
v. Superior Court, 12 Cal.4th 631, 638, 49 Cal.Rptr.2d
377, 909 P.2d 981 (1996). The same elements comprise
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a cause of action for negligent misrepresentation, except
there is no requirement of intent to induce reliance. Caldo
v. Owens–Illinois, Inc., 125 Cal.App.4th 513, 519, 23
Cal.Rptr.3d 1 (2004).

*12  “[T]o establish a cause of action for fraud a plaintiff
must plead and prove in full, factually and specifically,
all of the elements of the cause of action.” Conrad v.
Bank of America, 45 Cal.App.4th 133, 156, 53 Cal.Rptr.2d
336 (1996). There must be a showing “that the defendant
thereby intended to induce the plaintiff to act to his
detriment in reliance upon the false representation” and
“that the plaintiff actually and justifiably relied upon the
defendant's misrepresentation in acting to his detriment.”
Id. at 157, 53 Cal.Rptr.2d 336. “The absence of any one of
these required elements will preclude recovery.” Wilhelm
v. Pray, Price, Williams & Russell, 186 Cal.App.3d 1324,
1332, 231 Cal.Rptr. 355 (1986).

(2) Particularity Pleading Standard.
Fed. R. Civ. Pro. 9(b) requires a party to “state with

particularity the circumstances constituting fraud.” 4  In
the Ninth Circuit, “claims for fraud and negligent
misrepresentation must meet Rule 9(b)'s particularity
requirements.” Neilson v. Union Bank of California, N.A.,
290 F.Supp.2d 1101, 1141 (C.D.Cal.2003). A court may
dismiss a claim grounded in fraud when its allegations fail
to satisfy Rule 9(b)'s heightened pleading requirements.
Vess v. Ciba–Geigy Corp. USA, 317 F.3d 1097, 1107
(9th Cir.2003). A motion to dismiss a claim “grounded
in fraud” under Rule 9(b) for failure to plead with
particularity is the “functional equivalent” of a Fed. R.
Civ. Pro. 12(b)(6) motion to dismiss for failure to state a
claim. Vess, 317 F.3d at 1107.

4 F.R.Civ.P. 9(b)'s particularity requirement applies
to state law causes of action: “[W]hile a federal
court will examine state law to determine whether
the elements of fraud have been pled sufficiently to
state a cause of action, the Rule 9(b) requirement
that the circumstances of the fraud must be stated
with particularity is a federally imposed rule.” Vess
v. Ciba–Geigy Corp. USA, 317 F.3d 1097, 1103 (9th
Cir.2003) (quoting Hayduk v. Lanna, 775 F.2d 441,
443 (1st Cir.1995) (italics in original)).

Rule 9(b) requires “specific” allegations of fraud “to give
defendants notice of the particular misconduct which is
alleged to constitute the fraud charged so that they can

defend against the charge and not just deny that they have
done anything wrong.” Semegen v. Weidner, 780 F.2d
727,731 (9th Cir.1985). “A pleading is sufficient under
Rule 9(b) if it identifies the circumstances constituting
fraud so that the defendant can prepare an adequate
answer from the allegations.” Neubronner v. Milken, 6
F.3d 666, 671–672 (9th Cir.1993) (internal quotations
omitted; citing Gottreich v. San Francisco Investment
Corp., 552 F.2d 866, 866 (9th Cir.1997)). The Ninth
Circuit has explained:

Rule 9(b) requires particularized allegations of the
circumstances constituting fraud. The time, place and
content of an alleged misrepresentation may identify
the statement or the omission complained of, but these
circumstances do not “constitute” fraud. The statement
in question must be false to be fraudulent. Accordingly,
our cases have consistently required that circumstances
indicating falseness be set forth.... [W]e [have] observed
that plaintiff must include statements regarding the
time, place, and nature of the alleged fraudulent
activities, and that “mere conclusory allegations of
fraud are insufficient.” ... The plaintiff must set forth
what is false or misleading about a statement, and why
it is false. In other words, the plaintiff must set forth
an explanation as to why the statement or omission
complained of was false or misleading....

*13  In Re Glenfed, Inc. Securities Litigation, 42 F.3d
1541, 1547–1548 (9th Cir.1994) (en banc) (italics in
original) superseded by statute on other grounds as stated
in Marksman Partners, L.P. v. Chantal Pharm. Corp., 927
F.Supp. 1297 (C.D.Cal.1996).

In a fraud action against a corporation, a plaintiff must
“allege the names of the persons who made the allegedly
fraudulent representations, their authority to speak, to
whom they spoke, what they said or wrote, and when it
was said or written.” Tarmann v. State Farm Mut. Auto.
Ins. Co., 2 Cal.App.4th 153, 157, 2 Cal.Rptr.2d 861 (1991).

The Complaint's conclusory allegations fail to meet
Rule 9(b)'s strict standard. The Complaint lacks precise
allegations as to what the lender defendants allegedly
promised or represented. The Complaint alleges no facts
to support fraud elements let alone the who, what, when,
when and how of alleged misconduct. Mere allegations of
“deceiving Plaintiff,” and “selling a mortgage loan that
will fail” are insufficient to state a claim for fraud.
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Defendants'motion to dismiss Plaintiff's thirteenth claim
is GRANTED.

7. FACTA Claim (Eleventh Claim).

a. Timeliness.
Defendants assert that Plaintiff's eleventh claim for
violation of the Fair and Accurate Credit Transaction
Act (“FACTA”) is untimely because it was not brought
within the four year statute of limitations. The statute of
limitations under FACTA is two years. 15 U.S.C. § 1681p
(stating that a plaintiff must bring a FACTA action within
“2 years after the date of discovery by the plaintiff of the
violation that is the basis for such liability.”).

“Under federal law a cause of action accrues when the
plaintiff is aware of the wrong.” Acri v. International Ass'n
of Machinists & Aerospace Workers, 781 F.2d 1393, 1396
(1986). That is, “when the plaintiff knows or has reason to
know of the injury which is the basis of the action.' ” Kemp
v. Regents of University of Cal., No. C–09–4687 PJH, 2010
WL 2889224 (N.D.Cal. July 22, 2010) (citing TwoRivers
v. Lewis, 174 F.3d 987, 991–992 (9th Cir.1999); Trotter v.
Int'l Longshoremen's & Warehousemen's Union, 704 F.2d
1141, 1143 (9th Cir.1983)).

Plaintiff alleges she did not receive the requite disclosures
when she executed the Loan September 5, 2006. Yet,
she did not file the current action until about five years
later, April 27, 2011. Plaintiff has not shown anything
which prevented her from comparing the loan documents
and the statutory and regulatory requirement within the
statutory period. See Kelley v. Countrywide Home Loans,
2009 WL 3489422, *5–6 (E.D.Cal. Oct.26, 2009).

Plaintiff's FACTA claim is barred by the statute of
limitations.

b. Merits.
Defendants assert that FACTA does not apply to any
Defendant.

FACTA only applies to consumer reporting agencies,
which at least one district court has found does
not include lenders. See Kakogui v. American Brokers
Conduit, No. C 09–4841 JF (HRL), 2010 WL 1265201,
*5 (N.D.Cal.Mar.30, 2010) (“Plaintiff misapprehends
the nature of [FACTA] in reading the statute to

require that lenders and brokers [must] make credit
scoring information available to borrowers.”) (internal
quotations omitted). Further, the section cited in
Plaintiff's Complaint explains that a consumer must
request credit information in order to obtain credit
disclosures. 15 USC 1618g(a) (“Every consumer reporting
agency shall, upon request ...  clearly and accurately
disclose to the consumer: ...”) (emphasis added.) Plaintiff
does not allege she requested any credit scoring
information from Defendants; rather, she alleges that
Defendants were obligated to, sua sponte, provide her with
credit scoring information. This is not the law.

*14  Defendants'motion to dismiss Plaintiff's FACTA
claim is GRANTED.

8. RESPA (Tenth and Twenty–First Claim). 5

5 Plaintiff's tenth claim is pursuant to 24 C.F.R.
3500.10 which is a regulation under RESPA.

a. Timeliness.
An action for violation of RESPA is subject to, at most,
a three year statute of limitations. 12 U.S.C. § 2614 (“Any
action pursuant to the provisions of section 2605, 2607, or
2608 of this title may be brought ... within 3 years in the
case of a violation of section 2605 of this title and 1 year
in the case of a violation of section 2607 or 2608 of this
title from the date of the occurrence of the violation.”).
Plaintiff's RESPA claim is time-barred.

b. Merits.
Plaintiff asserts she is (1) entitled to recession of the loan
based on Defendants'failure to make clear, conspicuous,
and accurate material disclosures and (2) entitled to
damages because Defendants were paid “unearned fees,
which were hidden from [Plaintiff] in the form of Yield
Spread Premium.” (Compl.¶ 243.)

(1) Rescission.
“[R]escission, whether under statute or common law,
is barred by limitations defenses and failure to
tender amounts owed under [Plaintiff's] loans. Estillore
v. Countrywide Bank FSB, 2011 WL 348832, *22
(E.D.Cal.2011). To obtain “rescission or cancellation, the
rule is that the complainant is required to do equity,
as a condition to his obtaining relief, by restoring to
the defendant everything of value which the plaintiff has
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received in the transaction.... The rule applies although
the plaintiff was induced to enter into the contract by
the fraudulent representations of the defendant.” Fleming
v. Kagan, 189 Cal.App.2d 791, 796, 11 Cal.Rptr. 737
(1961). “A valid and viable tender of payment of the
indebtedness owing is essential to an action to cancel a
voidable sale under a deed of trust.” Karlsen v. American
Sav. & Loan Assn., 15 Cal.App.3d 112, 117, 92 Cal.Rptr.
851. “The rules which govern tenders are strict and are
strictly applied.” Nguyen v. Calhoun, 105 Cal.App.4th 428,
439, 129 Cal.Rptr.2d 436 (2003).

In the absence of Plaintiff's meaningful tender, rescission is
an empty remedy. Defendants'motion to dismiss Plaintiff's
tenth claim for rescission based on violation of RESPA is
GRATNED.

(2) Damages.
Defendants point out that Plaintiff asserts no private
right of action for disclosure violations alleged in the
Complaint, in that RESPA creates a private right of action
only “for violations of specific, limited provisions.”

RESPA's purpose is to “curb abusive settlement practices
in the real estate industry. Such amorphous goals,
however, do not translate into a legislative intent to create
a private right of action.” Estillore, 2011 WL 348832,
*13 (citing Bloom v. Martin, 865 F.Supp. 1377, 1385
(N.D.Cal.1994), aff'd, 77 F.3d 318 (1996). “The structure
of RESPA's various statutory provisions indicates that
Congress did not intend to create a private right of
action for disclosure violations under 12 U.S.C. § 2603 ...
Congress did not intend to provide a private remedy ...”
Bloom, 865 F.Supp. at 1384.

*15  The absence of a private right of action for RESPA
disclosure violations dooms a purported RESPA claim
based on disclosure violations.

Defendants'motion to dismiss Plaintiff's twenty-first claim
for damages based on violation of RESPA is GRANTED.

9. Violation of Cal. Civ.Code § 1916.7 (Sixth,
twentysecond, twenty-third and twenty-fifth Claims).

Defendants argue Plaintiff's Cal. Civ.Code § 1916.7 claims
fail because section 1916.7, by its own terms, establishes
that it only applies to mortgage loans made under that
particular section. See Cal. Civ.Code § 1916.7(b) (“A

mortgage loan made pursuant to the provisions of this
section ...” ) (emphasis added); see also Mendoza v.
Countrywide Home Loans, Inc., 2009 U .S. Dist. LEXIS
112423, at *16 (N.D.Cal. Dec. 3, 2009). Plaintiff does not
respond to Defendants'argument and her Complaint is
devoid of any facts asserting that her loan is one to which
1916.7 applies.

Defendants'motions to dismiss Plaintiff's Cal. Civ.Code
section 1916.7 claims are GRANTED as to claims six,
twenty-two, twenty-three and twenty five.

10. Violation of Cal. Civ.Code §§ 1918–21 (Seventh
Claim).

Defendants assert that Cal. Civ.Code §§ 1918–21 do not

create a private right of action 6  and even if they did,
Plaintiff's conclusory statements insufficiently plead a
claim.

6 Section 1918 a definitions section and section 1919
was repealed by Stats.1997, c. 232 (A.B.447), § 23.

California Civil Code section 1920 sets forth the
requirements of a “mortgage instrument.” See Cal.
Civ.Code § 1920. Among the requirements is the mandate
that lenders consider a borrower's ability to meet her
mortgage obligations before they adjust interest rates and
monthly payments, and that proper notice and disclosure
be given to borrowers before lenders change loan rates
or payments. See id. Section 1920 does not explicitly
authorize a private right of action. See Marks v. Chicoine,
2007 WL 1056779, *8 (N.D.Cal.2007).

Plaintiff's section 1920 claim also falls short on the merits.
Plaintiff concedes in her Complaint that Defendants
considered her ability to meet her mortgage obligations.
Plaintiff states the Loan was based on her “credit score,
stated income ... and belief that the property would
continue to increase in value.” (Compl.¶ 152.)

California Civil Code section 1921 provides that any
lender offering adjustable-rate residential mortgages has
to provide prospective borrowers with a copy of the
Consumer Handbook on Adjustable Rate Mortgages. See
Cal. Civ.Code § 1921. This Section also does not explicitly
authorize a private right of action. In any case, Plaintiff
does not allege that Defendants failed to provide her with
the handbook.
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Defendants'motion to dismiss Plaintiff's claim for
violation of Cal. Civ.Code §§ 1918–21 is GRANTED.

11. Violation of Cal. Civ.Code, Section 1632 (Eighth
Claim).

Cal. Civ.Code § 1632, the Foreign Language Contract Act
(“FLCA”), provides in relevant part:

(b) Any person engaged in a trade or business who
negotiates primarily in ... Tagalog, ... orally or in
writing, ... shall deliver to the other party to the contract
or agreement and prior to the execution thereof, a
translation of the contract or agreement in the language
in which the contract or agreement was negotiated,
which includes a translation of every term and condition
in that contract or agreement:

*16  ...

(2) A loan or extension of credit secured other than
by real property, or unsecured, for use primarily for
personal, family or household purposes.

Id. (emphasis added.)

Defendants assert this claim fails because “Plaintiff does
not allege she negotiated any part of the loan transaction
in any language but English.” (Doc. 7 at 14.) Defendants
further assert “section 1632 only applies to [a] loan or
extension of credit secured other than by real property.”
Cal. Civ.Code § 1632(b) (2) (” (emphasis added.) Plaintiff
does not address either argument.

Because Plaintiff has not alleged that her transactions
were in Tagalog and because Plaintiff's loans are secured
by real property, they are expressly excluded from Section
1632 's provisions.

Defendants'motion to dismiss Plaintiff's claim for
violation of Cal.Code Civ. Pro. Section 1632 is
GRANTED.

12. Breach of Fiduciary Duty (Fifteenth Claim).
Defendants contend that Plaintiff's claim for breach of
fiduciary duty must fail because a lender owes no fiduciary
duty to its loan customers.

To state a claim for breach of fiduciary duty, a plaintiff
must show: (1) the existence of a fiduciary relationship;

(2) the breach of that relationship; and (3) damage
proximately caused by the breach. Roberts v. Lomanto,
112 Cal.App.4th 1553, 1562, 5 Cal.Rptr.3d 866 (2003).
However, “[a]bsent special circumstances ... a loan
transaction is [an] at arms-length [transaction] and there
is no fiduciary relationship between the borrower and
lender.” Oaks Mgmt. Corp., 145 Cal.App.4th at 466,
51 Cal.Rptr.3d 561. “A commercial lender is entitled
to pursue its economic interest in a loan transaction.
This right is inconsistent with the obligations of a
fiduciary, which require that the fiduciary knowingly
agree to subordinate its interests to act on behalf of and
for the benefit of another.” Gonzalez v. First Franklin
Loan Services, No. 1:09–CV–00941 AWI–GSA, 2010 WL
144862, *13 (E.D.Cal. Jan.11, 2010).

Plaintiff offers no response to Defendants'argument.
Defendants' motion to dismiss Plaintiff's fifteenth claim is
GRATNED.

13. Trespass and Conversion (Eighteenth and
Nineteenth Claims.)

a. Trespass.
Trespass to property includes an intrusion onto property,
and damages. Girard v. Ball, 125 Cal.App.3d 772, 788, 178
Cal.Rptr. 406 (1981). Here, Plaintiff seems to conceded
that no trespass or conversion has yet occurred, only that
she fears the foreclosure process will result in her loss
of the Property. (Compl.¶ 225.) However, at paragraph
118 of the Complaint she asserts that Defendants “have
completed a foreclosure action under the Note [sic] by way
of non-judicial sale.” Plaintiff's contradictory allegations
equate to an insufficiently pled trespass claim.

Defendants'motion to dismiss Plaintiff trespass claim is
GRANTED and are so factually inconsistent as to be fatal
to the claim.

b. Conversion.
“The elements of a conversion are the plaintiff's ownership
or right to possession of the property at the time of the
conversion; the defendant's conversion by a wrongful act
or disposition of property rights; and damages.” Oakdale
Village Group v. Fong, 43 Cal.App.4th 539, 544, 50
Cal.Rptr.2d 810 (1996). Based on Plaintiff's contradictory
statements regarding whether a foreclosure sale has taken
place, she fails to plead a conversion claim.
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*17  Defendant's motion to dismiss Plaintiff's nineteenth
claim is GRANTED.

14. Quiet Title (Twentieth Claim).
Defendants contend that Plaintiff's quiet title claim is
fatally defective because Plaintiff has failed to allege a
tender. Plaintiff rejoins that the court has discretion as
to whether tender is necessary. California law in not in
accord with Plaintiff's assertion.

Under California a law defaulted borrower is “required
to allege tender of the amount of [the lender's] secured
indebtedness in order to maintain any cause of action
for irregularity in the sale procedure.” Abdallah v. United
Savings Bank, 43 Cal.App.4th 1101, 1109, 51 Cal.Rptr.2d
286 (1996). “A party may not without payment of the debt,
enjoin a sale by a trustee under a power conferred by a
deed of trust, or have his title quieted against the purchaser
at such a sale, even though the statute of limitations
has run against the indebtedness.” Sipe v. McKenna, 88
Cal.App.2d 1001, 1006, 200 P.2d 61 (1948).

FPCI RE–HAB 01 v. E & G Investments, Ltd., 207
Cal.App.3d 1018, 1021, 255 Cal.Rptr. 157 (1989)
(citations omitted) explains:

[G]enerally “an action to set aside a trustee's sale for
irregularities in sale notice or procedure should be
accompanied by an offer to pay the full amount of the
debt for which the property was security.”.... This rule ...
is based upon the equitable maxim that a court of equity
will not order a useless act performed.... “A valid and
viable tender of payment of the indebtedness owing is
essential to an action to cancel a voidable sale under a
deed of trust.” ... The rationale behind the rule is that
if plaintiffs could not have redeemed the property had
the sale procedures been proper, any irregularities in the
sale did not result in damages to the plaintiffs.

An action to set aside a foreclosure sale, unaccompanied
by an offer to redeem, does not state a cause of action
which a court of equity recognizes. Karlsen, 15 Cal.App.3d
at 117, 92 Cal.Rptr. 851. The basic rule is that an offer
of performance is of no effect if the person making it is
not able to perform. Id. at 118, 92 Cal.Rptr. 851 (citing
Cal. Civ.Code, § 1495). “It would be futile to set aside
a foreclosure sale on the technical ground that notice
was improper, if the party making the challenge did not

first make full tender and thereby establish his ability
to purchase the property.” United States Cold Storage
v. Great Western Savings & Loan Assn., 165 Cal.App.3d
1214, 1224, 212 Cal.Rptr. 232 (1985); see Mix v. Sodd,
126 Cal.App.3d 386, 390, 178 Cal.Rptr. 736 (1981) (“a
mortgagor in possession may not maintain an action
to quiet title, even though the debt is unenforceable”);
Aguilar v. Bocci, 39 Cal.App.3d 475, 477, 114 Cal.Rptr. 91
(1974) (trustor is unable to quiet title “without discharging
his debt”).

Here, Plaintiff does not allege tender. Defendants'motion
to dismiss Plaintiff's twentieth claim is GRANTED.

15. Violation of Cal. Civ.Code § 2079.19 (twenty-
fourth claim).

Defendants contend Plaintiff's claim for violation of Cal.
Civ.Code § 2079.19 should be dismissed. Section 2079, et
seq. pertains to the duties of a real estate broker or sales
person. Section 2079.19 states if full:

*18  The payment of compensation
or the obligation to pay
compensation to an agent by the
seller or buyer is not necessarily
determinative of a particular agency
relationship between an agent and
the seller or buyer. A listing agent
and a selling agent may agree
to share any compensation or
commission paid, or any right to
any compensation or commission
for which an obligation arises
as the result of a real estate
transaction, and the terms of any
such agreement shall not necessarily
be determinative of a particular
relationship.

Plaintiff's claim it is wholly inapplicable here because
Plaintiff does not allege any Defendants acted as a real
estate broker or agent, nor does Plaintiff make any
mention whatsoever to Section 2079.19 in her Opposition.

Defendants'motion to dismiss Plaintiff's claim for
Violation of Cal. Civ.Code § 2079.19 is GRANTED.
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16. Failure to Modify Loan (Twenty–Seventh and
Twenty–Eighth Claims).

Plaintiff asserts Defendants failed to modify her loan in
violation of Cal. Civ.Code § 2923.5 and failed to attach the
“requite declaration” under Section 2923.5 to the Notice
of Default. (Compl.¶ 227, 282.)

First, Defendants correctly point out that Plaintiff
misunderstands the purpose of the statute. Cal. Civ.Code
section 2923.5 does not require modification. While
section 2923.5 requires the mortgagor to discuss options
to prevent foreclosure, it does not require that any
loan modification take place. See, e.g. Cal. Civ.Code
§ 2923.5(b) (”A notice of default ... shall include a
declaration that the mortgagee, beneficiary, or authorized
agent has contacted the borrower, has tried with due
diligence to contact the borrower as required by this
section.) (emphasis added.) By Plaintiff's own Complaint
she concedes that she and her mortgagor attempted to
“achieve a meaningful and substantial modification of the
terms of her loan.” (Compl.275).

Second, by Chicago Title's RJN, Ex. B, Plaintiff's
mortgagor, Countrywide, did include a declaration in
the Notice of Default that “Countrywide tried with due
diligence to contact the borrower in accordance with
California Civil Code Section 2923.5.”

Defendants'motion to dismiss Plaintiff's claim for
violation of Cal. Civ.Code 2923.5 is GRANTED. This
includes Plaintiff's twenty-seventh and twenty-eighth
claims.

17. Unjust Enrichment (Twenty–Sixth Claim).
Plaintiff brings a separate “cause of action” for unjust
enrichment which asserts that “[a] forced sale of
[Plaintiff's] home, and allowance for Defendant's to
recoup the [ ] profits ... would be inequitable and
unconscionable.”

Unjust enrichment “is not a separate cause of action,” but,
rather, must rely on some other claim that is cognizable.
See Jogani v. Superior Court, 165 Cal.App.4th 901, 911,
81 Cal.Rptr.3d 503 (2008) (“[U]njust enrichment is not a
cause of action[;][r]ather it is a general principle underlying
various doctrines and remedies[.]”); see also Ib Melchior
v. New Line Prods., Inc. 106 Cal.App.4th 779, 793, 131
Cal.Rptr.2d 347 (2003) (“[T]here is no cause of action

in California for unjust enrichment[;][t]he phrase Unjust
Enrichment'does not describe a theory of recovery, but
an effect: the result of a failure to make restitution under
circumstances where it is equitable to do so.”) (internal
quotation and citation omitted).

*19  Unjust enrichment is not a cause of action and
nonetheless Plaintiff asserts no cognizable claim upon
which to assert Defendants were unjustly enriched.

Defendants'motion to dismiss Plaintiff's twenty-sixth
“claim” for unjust enrichment is GRANTED.

18. Violation Of Cal. Bus. and Prof.Code § 17200
(Fourteenth and Seventeenth Claims).

The Complaint attempts to allege claims under the Unfair
Competition Law (“UCL”), Cal. Bus. and Prof.Code, §§
17200, et seq. The Complaint's fourteenth claim alleges
“[D]efendants failed to undergo a diligent underwriting
process” to consummate “an unlawful, unfair, and
fraudulent business practice, designed to deprive Plaintiff
of her home, equity, as well as her past and future
investment.” (Compl.¶ 195.) The Complaint's seventeenth
claim alleges: “This loan is marketed in whole or in part
on the basis of fraud, exaggeration, misrepresentation or
the concealment of a material fact and was underwritten
without due diligence by the party originating the
loan.” (Compl.¶ 214.)

Defendants fault the claims'failure to plead the requisite
statutory violation or act of fraud for a UCL claim.

“Unfair competition is defined to include unlawful, unfair
or fraudulent business practice and unfair, deceptive,
untrue or misleading advertising.' ” Blank v. Kirwan, 39
Cal.3d 311, 329, 216 Cal.Rptr. 718, 703 P.2d 58 (1985)
(quoting Cal. Bus. & Prof.Code, § 17200). The UCL
establishes three varieties of unfair competition-“acts or
practices which are unlawful, or unfair, or fraudulent.”
Shvarts v. Budget Group, Inc., 81 Cal.App.4th 1153,
1157, 97 Cal.Rptr.2d 722 (2000). An “unlawful business
activity” includes anything that can properly be called a
business practice and that at the same time is forbidden
by law. Blank, 39 Cal.3d at 329, 216 Cal.Rptr. 718, 703
P.2d 58 (citing People v. McKale, 25 Cal.3d 626, 631–
632, 159 Cal.Rptr. 811, 602 P.2d 731 (1979)). “A business
practice is unlawful'if it is forbidden by law.' ” Walker
v. Countrywide Home Loans, Inc., 98 Cal.App.4th 1158,
1169, 121 Cal.Rptr.2d 79 (2002).
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The UCL “creates an independent action when a
business practice violates some other law.” Walker, 98
Cal.App.4th at 1169, 121 Cal.Rptr.2d 79. The UCL
“borrows” violations of other laws and treats them as
unlawful practices independently actionable under the
UCL. Farmers Ins. Exchange v. Superior Court, 2 Cal.4th
377, 383, 6 Cal.Rptr.2d 487, 826 P.2d 730 (1992). Where
a plaintiff cannot state a claim under the “borrowed” law,
she cannot state a UCL claim either. See, e.g., Smith v.
State Farm Mutual Automobile Ins. Co., 93 Cal.App.4th
700, 718, 113 Cal.Rptr.2d 399 (2001).

Here, Plaintiff does not predicate her “unlawful”
business claim on any other claim. Notwithstanding,
Plaintiff's Complaint fails to state any viable cause of
action. Plaintiff has stated no “unlawful” UCL claim.
Defendants'motion to dismiss Plaintiff's fourteenth and
seventeenth claims is GRANTED.

D. Declaratory and Injunctive Relief (First and Second
“Claims”).

Under 28 U.S.C. § 2201, “any court of the United States,
upon the filing of an appropriate pleading, may declare
the rights and other legal relations of any interested party
seeking such declaration, whether or not further relief is or
could be sought.” A party seeking declaratory relief must
establish that there is a present and actual controversy
between the parties. City of Cotati v. Cashman, 29
Cal.4th 69, 80, 124 Cal.Rptr.2d 519, 52 P.3d 695 (2002).
Declaratory relief is only appropriate “(1) when the
judgment will serve a useful purpose in clarifying and
settling the legal relations in issue, and (2) when it
will terminate and afford relief from the uncertainty,
insecurity, and controversy giving rise to the proceeding.”
Guerra v. Sutton, 783 F.2d 1371, 1376 (9th Cir.1986).

*20  Declaratory relief is ultimately a request for relief,
rather than a cause of action, and in order to weigh it
the underlying claims must be valid. See, e.g., Weiner
v. Klais & Co., 108 F.3d 86, 92 (6th Cir.1997) (“With
regard to Count IV, in which plaintiff seeks declaratory
relief, plaintiff has merely asserted a form of relief, not
a cause of action. Plaintiff is not entitled to this relief in
the absence of a viable claim.”); Lane v. Vitek Real Estate
Indus. Group, 713 F.Supp.2d 1092, 1104 (E.D.Cal.2010)

(citing McDowell v. Watson, 59 Cal.App.4th 1155, 1159,
69 Cal.Rptr.2d 692 (1997) ( “Injunctive relief is a remedy
and not, in itself a cause of action.” (internal quotation
marks omitted)).

Since Plaintiff's other claims have been dismissed and
declaratory relief is not a cause of action in and of itself,
there is no basis for declaratory relief. Defendants'motion
to dismiss Plaintiff's first and second “causes of action” is
GRANTED.

VI. CONCLUSION

While leave to amend is usually freely given, it need not
be when it is plain that the complaint is without merit for
reasons that cannot be cured by amendment. See, e.g.,
Sparling v. Daou, 411 F.3d 1006, 1013 (9th Cir.2005). Such
is the case here. No matter what amendment Plaintiff
might offer, her claims are either time-barred, barred by
their inability to tender, based upon inapplicable and
discredited legal theories or devoid of any meaningful
factual allegations.

The Complaint's blizzard of purported violations under
federal and California law is insufficient. The Complaint
is a conglomeration of statutory quotations, formulaic
recitations and vague assertions of misconduct. It lacks
any cognizable claims or legal theories upon which to
premise liability. The Complaint lacks specific, clearly
defined allegations to give fair notice of claims plainly and
succinctly to warrant dismissal of this action.

For all the reasons state above, Defendants' Motion
to Dismiss is GRANTED WITHOUT LEAVE TO
AMEND in its entirety.

Defendants shall submit a form of judgment consistent
with this decision within five (5) days following electronic
service of this decision.

SO ORDERED.

All Citations

Not Reported in F.Supp.2d, 2011 WL 3875626

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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United States Bankruptcy Court,
N.D. California.

In re: Landmark West, LLC, a California
Limited Liability Company, Debtor.

Case No. 11–44240 CN
|

Signed December 2, 2015
|

Entered December 3, 2015

Attorneys and Law Firms

Darvy Mack Cohan, Law Offices of Darvy Mack Cohan,
La Jolla, CA, for Debtor.

MEMORANDUM DECISION
RE: LOANVEST CLAIM

Charles Novack, U.S. Bankruptcy Judge

*1  On November 17, 2015, this court conducted an
evidentiary hearing to determine the amount due secured
creditor Loanvest IX, L.P. (“Loanvest”) under the terms
of Landmark West, LLC's confirmed Chapter 11 plan of
reorganization. All appearances were made on the record,
and the following constitutes this court's findings of fact
and conclusions of law under F.R.B.P. 7052.

Kensington Apartment Properties, LLC (“Kensington”)
commenced this contested matter when it filed a motion
to determine the amount due Loanvest under Landmark's
Chapter 11 plan. Kensington filed its own Chapter 11 case
several months before Landmark filed this bankruptcy
case, and it confirmed its Chapter 11 plan almost a year
before this court confirmed Landmark's Chapter 11 plan.
Both Chapter 11 plans address the Loanvest note. While
Landmark has nominally joined in all of Kensington's

arguments in this contested matter 1 , the motivation
behind their efforts is clear. Kensington and Landmark
were co-obligors on the underlying promissory note owed
to Loanvest, and Kensington seemingly believes that the
Landmark's Chapter 11 plan requires a smaller payout to
Loanvest. Kensington is now marketing its parking garage
which secures the Loanvest claim, and it seeks to use the

(allegedly) more favorable terms of the Landmark plan to
satisfy its own plan obligations to Loanvest.

1 Landmark's Chapter 11 counsel sat at the Kensington
counsel's table during the hearing and remained mute
throughout.

Kensington may not look to Landmark's Chapter 11
plan to determine what it owes Loanvest under its
own plan. While Kensington and Landmark were co-
obligors under the Loanvest note, their confirmed
Chapter 11 plans treat the Loanvest note differently,
thereby creating two separate (albeit related) contractual
obligations. This motion was filed in the Landmark,
not the Kensington, bankruptcy case, and the two cases
were not administratively or substantively consolidated.
Accordingly, this court is only determining the amount
that Landmark owes Loanvest under its confirmed
Chapter 11 plan of reorganization.

The Facts

The parties do not dispute the bulk of the underlying
facts. Kensington and Landmark are generally controlled
and owned by the same person: Daniel Lieberman. In
December 2007, Kensington and Landmark borrowed

$484,000 from Loanvest 2  (the “Note”). The Note called
for monthly, interest-only payments with the principal
balance due on January 2, 2010. The Note carried a
13% interest rate, with a default interest rate of 20%.
The default interest rate provision states in pertinent part
that “From and after the maturity of this Note, or such
earlier date as all principal owing hereunder becomes due
and payable by acceleration or otherwise, the outstanding
principal balance of this Note shall bear interest until paid
in full at an increased rate per annum ... equal to seven
percent (7%) above the rate of interest from time to time
applicable to this Note.” Kensington secured the Note
with a senior deed of trust against real property located
2601 East 20th Street in Oakland (the “Parking Garage”),
and Landmark secured the Note with a junior deed of trust
against real property located at 3640 Grand Avenue in
Oakland.

2 While Lieberman signed the Note in his capacity as
the managing member of Kensington and Landmark,
the Note identified Lieberman as the borrower.
This was corrected by an “Amendment to Loan
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Documents (the “Loan Amendment”) signed by the
parties in February 2010, which, among other things,
named Kensington and Landmark as the borrowers.

*2  Kensington and Landmark did not pay off the
Note in January 2010, and the parties, as part of the
Loan Amendment, extended the Note's maturity date
to November 1, 2012. The Loan Amendment did not
otherwise alter the relevant terms of the Note. Kensington
and Landmark soon thereafter defaulted, and Loanvest
declared the Note immediately due and payable (by letter
dated November 29, 2010), and later recorded a notice of
default and notice of trustee's sale. Kensington filed its
Chapter 11 on December 6, 2010, and Landmark filed its
own Chapter 11 case on April 19, 2011.

Kensington confirmed its Chapter 11 plan by order
dated August 3, 2011 (the “Kensington Plan”), and
Landmark confirmed its second amended Chapter 11 plan
by order dated August 31, 2012 (the “Landmark Plan”).
While both plans provide for the Note, Kensington
and Landmark's treatment of it significantly differ. The
Kensington Plan (pursuant to the terms of the “Loanvest
Amendment to Debtor's First Amended Chapter 11 Plan
As Modified,” filed on July 5, 2011) states that the Note
“shall be treated as fully secured and paid:

1. $10,000 on account within 15 days of the Effective
Date;

2. $2100 per month for a period of 48 months from the
Effective Date; the Claim shall be paid in full within
48 months after the Effective Date.

3. Property taxes on the subject collateral shall be paid
on a current basis.

The amount of the claim shall include post-petition
interest and fees pursuant to section 506(b) of the
Bankruptcy Code. The Plan does not purport to reduce
the amount of the claim in any way, including, but not
limited to, post-petition interest and all other charges
provided under the loan agreement with the Debtor. Any
deficiency between the payments during the 48 months
following the Effective Date and the principal and interest
amounts that the Holder is entitled to during such time
shall be added to the unpaid principal balance to be paid
at the end of the plan term. Pending payment in full as
provided herein, [Loanvest] shall retain its lien against
the Garages and, upon fifteen days written notice to the
Debtor and his counsel, shall be free to enforce its state

law remedies to foreclose its Allowed Secured Claim if
not paid as provided herein. The Debtor, may, at any
time, prepay in whole or in part, [the Note], without a

prepayment fee.” 3

3 The Kensington Plan's effective date was the 31st
day after the entry of the confirmation order.
Accordingly, Loanvest's claim under the Kensington
Plan was fully due and payable on September 3, 2015.

In contrast, Landmark's Plan (pursuant to the
“Modification To Second Amended Plan Of
Reorganization Dated June 1, 2012, As Modified,
Proposed By Debtor Landmark West, LLC,” filed on July
24, 2012) treats the Note in pertinent part as follows:

[Loanvest] shall retain its second
in priority security interest in the
Property and shall be treated as if
fully secured for the allowed amount
thereof. Interest shall accrue on
the unpaid balance of [Loanvest']
Allowed Secured Claim at the non-
default interest rate provided in the
Promissory Note secured by the
second in priority deed of trust upon
the Property until October 1, 2015.
The Plan does not purport to reduce
the principal balance of the claim in
any way. The projected amount of
the claim shall include post-petition
interest without reduction of the
interest rate until the Effective Date,
and fees pursuant to section 506(b)
of the Bankruptcy Code, and thence
shall bear interest at the non-default
‘note rate.” If the claim is paid in
full on or before October 1, 2015,
[Loanvest] will waive post Effective
Date interest in excess of 6.5% per
annum.... [Loanvest] shall retain its
lien against the Property and, upon
fifteen days written notice to the
Debtor and his counsel, shall be free
to enforce its state law remedies to
foreclose its Allowed Secured Claim
if not paid as provided herein.”

*3  These plan provisions, for whatever reason, differ.
A calculation under one is not necessarily a calculation
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under the other. If Kensington wishes to determine the
amount due Loanvest under the Kensington Plan, it
should reopen its case and file a motion seeking such relief.
While Kensington offered into evidence various post-
confirmation documents, including emails, which identify
the borrowers as both Kensington and Landmark, these
documents do not demonstrate that Kensington may pick
and choose how it must satisfy Loanvest's claim. These
documents were not drafted by Loanvest, and Loanvest's
managing director repeatedly and consistently testified
that he, after confirmation of the two Chapter 11 plans,
did not equate the two obligations or consider them to
be the same (since the Kensington and Landmark Plans
treated the Loanvest claim differently). Again, this court
is only interpreting the Landmark Plan's treatment of
Loanvest's claim.

Landmark and Loanvest have stipulated that the Note
balance on Landmark's petition date was $520,000. They
also agree that Kensington made the initial $10,000
payment and each of the 48 monthly payments under the
Kensington Plan to Loanvest, and that these amounts
(totaling $110,800) should be credited against the balance
due Loanvest under Landmark's Plan. The parties
strongly disagree, however, regarding the interest rates
applicable to Loanvest's claim under the Landmark Plan.
While Landmark's Plan treatment of the Note is not a
paragon of clarity, it is not ambiguous, and this court can
decipher its terms.

The Law

The Ninth Circuit has held that a “Chapter 11 bankruptcy
plan is essentially a contract between the debtor and
his creditors, and must be interpreted accordingly to the
rules governing the interpretation of contracts.” Miller
v. United States, 363 F.3d 999, 1004 (9th Cir.2004).
Language in a contract is not made ambiguous simply
because the parties fail to agree on its interpretations. See
Boudreau v. Borg–Wartner Acceptance Corp., 616 F.2d
1077, 1079 (9th Cir.1980). It is a well–established maxim of
contractual interpretation that a contract is ambiguous if
it is “capable of more than one reasonable interpretation.”
Badie v. Bank of America, 67 Cal.App.4th 779, 798 (1998).
Ambiguity is a question of law, and any uncertainty is
construed against the drafter. See, e.g., Schmidt v. Macco
Construction Co., 119 Cal.App.2d 717 (1953); Interpetrol
Bermuda Ltd. v. Kaiser Aluminum Int'l Corp., 719 F.2d

992, 998 (9th Cir.1983); Cal.Civ.Code § 1654. Where a
contract is ambiguous, “it is the court's task to determine
the ultimate construction to be placed on ambiguous
language by applying the standard rules of interpretation
in order to give effect to the mutual intention of the
parties.” Id. at 286. Moreover, this court must provide
an interpretation that will make an agreement operative,
definite, reasonable, and capable of being carried into
effect, and must avoid an interpretation that would make
it harsh, unjust or inequitable. City of El Cajon v. El Cajon
Police Officers' Assn., 49 Cal.App. 4th 64, 71 (1996). To
accomplish this, the court cannot ignore any language
or make any sentence or clause superfluous. Moreover,
the Landmark Plan is an integrated document, and parol
evidence cannot be used to add to or vary its terms.
Masterson v. Sine, 68 Cal.2d 222, 225 (1968).

The parties' dispute stems from the second and fourth
sentences in the paragraph which describes Landmark's
treatment of the Loanvest claim. The second sentence
reads in pertinent part that “Interest shall accrue on
the unpaid balance of [Loanvest's claim] at the non-
default interest rate provided in the Promissory Note....
The fourth sentence, states, however that “The projected
amount of the claim shall include post-petition interest
without reduction of the interest rate until the Effective
Date, and fees pursuant to section 506(b) of the
Bankruptcy Code, and thence shall bear interest at the
non-default “note rate.' ” While both parties agree that
the post-effective date interest rate (setting aside whether
the October 1, 2015 payoff deadline was met) is 13%, they
dispute what the post-petition/pre-effective date interest
rate is. Landmark contends that the second sentence calls
for a 13% interest rate for this lengthy period. Loanvest
disagrees, contending that this interpretation ignores the
equally express language in the fourth full sentence, which
states that the post-petition interest will not be reduced
until the Effective Date, when its claim will then bear
the non-default, 13% interest rate. Loanvest contends that
since Landmark was in default on the petition date, the
default interest rate applies during the post-petition/pre-
effective date period.

*4  This court agrees with Loanvest's reading of the
Landmark Plan. The word “shall” is being used to
“express simple futurity,” and thus refers to what the
interest rate will be in the future, i.e., post-effective date.
Webster's New Collegiate Dictionary, (1979). The fourth
sentence unmistakably establishes the interest rate for the
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post-petition, pre-effective date period (i.e. the past). 4

Any other interpretation would make the second clause
of the fourth sentence superfluous. Accordingly, the 20%
default interest rate is the applicable post-petition/pre-
effective date rate. Moreover, the reduced 6.5% interest
rate is inapplicable, since Landmark did not satisfy
Loanvest's claim by October 1, 2015.

4 Unlike the fourth sentence, the second sentence has
no other reference point.

The amount due Loanvest as of November 17, 2015
(excluding attorney's fees and costs) therefore is found in
the “third option” of Loanvest's trial brief (admitted as
Exhibit 20, and as corrected during closing argument), and
totals $770,820.83.

Loanvest is also entitled to fees under Bankruptcy Code
§ 506(b). Loanvest first seeks reimbursement for the
$8,887.50 in fees and costs paid to Stephen Finestone
and Old Republic Title. Finestone's fees include time
spent on both the Landmark and Kensington bankruptcy
cases. This court will only award fees which relate to
the Landmark bankruptcy. Having reviewed Finestone's
fees (found in Exhibit AE), the court believes that the
reasonable amount associated with the Landmark case
is $2,849.00, along with costs of $127.00. Loanvest also
seeks reimbursement of the fees and costs of the Wendel,
Rosen law firm, which represented it in this contested
matter (its fees and expenses are in Exhibit AF). While
Exhibit AF indicates that $18,293.40 in fees and expenses
were incurred, the monthly invoices do not describe
what services were provided. The court cannot determine
whether these fees are “reasonable” under Bankruptcy
Code § 506(b) without such a description. Accordingly,
the balance due Loanvest as of November 17, 2015 is
$773,796.83.

Kensington argues that even if this court adapts
Loanvest's reading of the Landmark Plan, this court
cannot apply the default interest because it is an unlawful
“penalty” and not an appropriate liquidated damages
clause under California law. Kensington's contention
is meritless. First, Bankruptcy Code § 1141(a) estops
Landmark and Kensington from raising the legality of the
default interest rate. Section 1141(a) provides in pertinent
part that “the provisions of a confirmed plan bind the
debtor ... and any creditor, equity security holder, or
general partner in the debtor, whether or note the claim

or interest of such creditor, equity security holder, or
general partner is impaired under the plan and whether
or not such creditor, equity security holder has accepted
the plan.” Simply, § 1141 prevents parties from raising
claims or issues that could have or should have been
raised before confirmation but were not. 8–1141 Collier on
Bankruptcy, ¶ 1141.02. A final order confirming a Chapter
11 plan bars litigation of all issues that could have been
raised in connection with confirmation. Trulis v. Barton,
107 F.3d 685, 691 (9th Cir.1995). This res judicata effect
extends to both claims that were actually litigated and
claims that could have been raised in the confirmation
proceedings. In re Cogliano, 355 B.R. 792, 804 (9th Cir.
Bankr.2006); In re Arriva Pharm., Inc., 456 B.R. 419, 424
(Bankr.N.D.Cal.2011).

Even if Kensington and Landmark are not barred from
raising this issue, California Civil Code § 1671(b) creates
a presumption of validity for a liquidated damages
clause, and places the burden on the party seeking
to invalidate it to demonstrate that the provision is
unreasonable under the circumstances existing when the
contract was executed. See Weber, Lipshie & Co., v.
Christian, 52 Cal.App.4th 645, 654 (1997). Kensington
and Landmark did not meet this burden of proof, as
they offered virtually no relevant evidence addressing the
circumstances surrounding the Note's execution.

*5  Finally, Kensington argues that Loanvest tortiously
interfered with its attempt to pay the Note by October

1st. The evidence proves otherwise. 5  While Loanvest was
informed that Landmark was seeking to refinance its
Grand Avenue property, Lieberman conceded that the
refinance would not generate the funds necessary to satisfy
Loanvest's claim, and there was no evidence indicating

that he had opened a refinance escrow. 6  Moreover,
if the parties anticipated that the sale of the Parking
Garage would satisfy the Loanvest claim (under either
the Landmark or Kensington Plan), the evidence firmly
establishes that Loanvest submitted a demand into the
Parking Garage escrow. Lieberman also conceded that
neither Landmark nor Kensington tendered the necessary
funds to meet the October 1, 2015 deadline. Simply,
if Kensington disagreed with the amount of Loanvest's
escrow demand, it should have opened its Chapter 11 case
to seek appropriate relief.
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5 Kensington's counsel raised this issue during trial, but
tellingly did not address it in its trial brief.

6 The court sustains Loanvest's hearsay objection to
Exhibit 15.

All Citations

Slip Copy, 2015 WL 7889041

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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2005 WL 2210659
Only the Westlaw citation is currently available.

United States Bankruptcy Court, N.D. California,
Oakland Division.

In re READ–RITE CORPORATION, Debtor.
Tevis T. Thompson, Jr., Chapter 7 Trustee, Plaintiff,

v.
Tennenbaum Capital Partners, LLC as

Administrative Agent for Special Value Bond
Fund II, LLC, Special Value Absolute Return
Fund, LLC, and J.B. Fuqua Family Charitable
Lead Annuity Trust—2000, et al., Defendant.

No. 03–43576 RN7, 05–4182 AN.
|

Aug. 11, 2005.

Attorneys and Law Firms

Katherine D. Ray, Goldberg, Stinnett, Meyers and Davis,
San Francisco, CA, for Debtor.

ORDER DENYING MOTION FOR
PARTIAL SUMMARY JUDGMENT

NEWSOME, Bankruptcy J.

*1  This matter is before the Court upon the Trustee's
Motion for Partial Summary Judgment filed pursuant to
Federal Rule of Civil Procedure 56(c), as incorporated by
Federal Rule of Bankruptcy Procedure 7056. Defendant
Tennenbaum Capital Partners, LLC, as administrative
agent for certain lenders (collectively herein “TCP”), filed
a timely response. A motion for summary judgment shall
be granted where there is no genuine issue as to any
material fact and the moving party is entitled to judgment
as a matter of law. Celotex Corp. v. Cattret, 477 U.S. 317,
322, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986).

Prior to the filing of this bankruptcy case, TCP made
certain loans to the Debtor. The Debtor then defaulted
on the loans, totaling some $19 million, not including
interest, fees and other charges. Pursuant to the loan
agreements and based upon such default, TCP accelerated
repayment of the loans, thereby triggering a Prepayment
Fee. Thereafter, on or about June 17, 2003, the Debtor
filed this bankruptcy case. TCP filed a proof of claim,
asserting that as of the filing date of this bankruptcy case

it held a secured claim based upon the defaulted loans
for nearly $24 million, consisting of principal, interest,
expenses and fees, including a Prepayment Fee of about
$4.4 million.

After Court approval of a sale of substantially all of the
Debtor's assets, pursuant to TCP's demand the Trustee
paid TCP the $24 million, but reserved the right to later
object to the Prepayment Fee. On or about March 10,
2005, the Trustee filed the instant adversary proceeding
complaint asserting, inter alia, that the Prepayment Fee
is unenforceable and that in any event, the $4.4 million
fee was not reasonable under § 506(b) of the Bankruptcy
Code. For purposes of the instant Motion, the Trustee
assumes that the Prepayment Fee is enforceable under
applicable non-bankruptcy law.

There is no dispute that TCP's $24 million claim included
the Prepayment Fee, that the entire claim arose pre-
petition, and that it is an allowed oversecured claim.
Section 506(b) provides that to the extent an “allowed
secured claim” is oversecured, the claim is allowed post-
petition interest, and is also allowed fees, costs, or charges
if such are reasonable and provided for by the agreement
under which the claim arose. United States v. Ron Pair
Enterprises, Inc., 489 U.S. 235, 240–241, 109 S.Ct. 1026,
103 L.Ed.2d 290 (1989). The parties' disagreement here
stems from the import of § 506(b)'s requirement that a
claim holder have an “allowed secured claim” for the
reasonableness standard to apply.

TCP asserts that because an “allowed secured claim”
is composed of all matured pre-petition debt owing as
of the date on which a bankruptcy petition is filed,
it is therefore a fixed amount. As such, TCP asserts
that a straightforward reading of § 506(b) indicates
that the reasonableness standard applies only to those
fees, costs and other charges that arise on an allowed
secured claim after the petition is filed. Because the
Prepayment Fee was owed pre-petition under the note
and security agreement in question, TCP asserts that
the reasonableness standard does not apply. Conversely,
TCP argues that the Trustee's argument ignores the
requirement that there be an “allowed secured claim” as a
prerequisite to the application of § 506(b).

*2  The sole issue before the court is whether § 506(b)
applies to charges that came due and owing pre-petition.
Both the language of the statute and binding case law
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require that this issue be resolved in TCP's favor. First,
the statute itself strongly supports this conclusion. Section
506(b) only applies to “allowed secured claims.” The
meaning of that phrase is fleshed out in § 506(a), which
describes “[A]n allowed claim of a creditor secured by a
lien on property in which the estate has an interest....”
Absent bankruptcy, a secured creditor such as TCP has a
right to payment under a note and a lien under a security
agreement, all governed by state law. The strictures
imposed upon those state law rights under the concept of
an “allowed secured claim” pursuant to § 506 do not come
into being absent the filing of a bankruptcy. Because there
can only be an “allowed secured claim” in bankruptcy, §
506(b) can only apply after a bankruptcy petition is filed.

With the exception of Welzel v. Advocate Realty

Investments, LLC (In re Welzel), 275 F.3d 1308 (11 th

Cir.2001), which does not adequately address the meaning
of “allowed secured claim,” none of the authorities
cited by the Trustee directly supports his position. His
citation to Imperial Coronado Partners, Ltd. v. Home
Federal Savings and Loan Assoc. (In re Imperial Coronado

Partners, Ltd.), 96 B.R. 997, 1000 (9 th  Cir. BAP 1989) is
unavailing, since the prepayment penalty in that case was
triggered by the sale of the property after the bankruptcy
was filed, and is thus not on point. Indeed, with the
exception of Welzel, it appears that post-petition events
were involved in all of the cases the Trustee cites.

To the extent that these cases support the application
of § 506(b) to charges owed pre-petition, they are
out of step with the great weight of authority. See,
e.g., Bondholder Committee v. Williamson County (In

re Brentwood Outpatient, Ltd.), 43 F.3d 256, 263 (6 th

Cir.1994) (oversecured allowed claim is entitled to the
interest, penalties, fees and costs that accrue before a
bankruptcy is filed, but those items which accrue after
the petition is filed are permitted only if the § 506(b)
requirements are satisfied); Financial Security Assurance,

Inc. v. T–H New Orleans Limited Partnership (In re T–H

New Orleans Limited Partnership), 116 F.3d 790, 797 (5 th

Cir.1997) (§ 506(b) applies only from the date of filing of
the petition through the confirmation date). These cases
are in line with the Ron Pair decision, which in considering
§ 506(b) in the context of allowing post-petition interest on
an oversecured claim stated:

Section 506(b) allows a holder of
an oversecured claim to recover, in
addition to the prepetition amount of
the claim, interest on such claim and
any reasonable fees costs or charges
provided for under the agreement
under which such claim arose.

Ron Pair Enterprises, 489 U.S. at 239–240 (italics added).
Similarly, a leading bankruptcy treatise notes that § 506(b)
applies only to fees that arise post-petition, stating that
an allowed secured claim “is typically determined as of
the petition date, and includes the principal amount of the
obligation plus all matured prepetition interest fees, costs
and charges owing as of the petition date.” 4 Collier on

Bankruptcy, ¶ 506.04[1] at 506–101 (15 th  Ed. Rev.2005)
(italics added).

Conclusion

*3  In accordance with the foregoing, this Court finds
that TCP's allowed secured claim includes the Prepayment
Fee, and that the reasonableness standard of § 506(b) does
not apply. The Trustee's Motion for Partial Summary
Judgment is hereby denied.

IT IS SO ORDERED.

All Citations

Not Reported in B.R., 2005 WL 2210659

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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