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UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 

Charlotte Division 

 
In re: )  Chapter 11 
 ) 
PORTRAIT INNOVATIONS, INC., et al. )  Case No. 17-31455 
 )  
 Debtors.1 ) (Jointly Administered) 
                                               ) 
 

FINAL ORDER PURSUANT TO 11 U.S.C. §§ 105, 362, 363, 364  
AND 507 (A) AUTHORIZING POST-PETITION FINANCING,  

(B) AUTHORIZING USE OF CASH COLLATERAL, AND  
(C) GRANTING RELATED RELIEF 

 
THIS MATTER having come before the Court upon the motion (the “DIP Motion”) of 

Portrait Innovations, Inc. and Portrait Innovations Holding Company (each a “Debtor” and 

collectively, the “Debtors”), in the above-captioned jointly administered chapter 11 cases (the 

“Cases”) pursuant to Sections 105, 362, 363, 364(c), and 507 of title 11 of the United States 

Code, 11 U.S.C. §§ 101 et seq. (as amended, the “Bankruptcy Code”), Rules 2002, 4001, 6004 

and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and the 

                                                 
1 The Debtors in these jointly administered cases are the following entities (the last four digits of their respective 
taxpayer identification numbers follow in parentheses): Portrait Innovations, Inc. (9394), Case No. 17-31455, and 
Portrait Innovations Holding Company (5553), Case No. 17-31456.  The Debtors’ address is 2016 Ayrsley Town 
Center Boulevard, Suite 200, Charlotte, North Carolina 28273. 

_____________________________
J. Craig Whitley

United States Bankruptcy Judge

October  13  2017

Western District of North Carolina

Steven T. Salata

Clerk, U.S. Bankruptcy Court

FILED & JUDGMENT ENTERED
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Local Bankruptcy Rules for the Western District of North Carolina (the “Local Rules”), 

seeking, among other things: 

(i) authorization for the Debtors to obtain a secured post-petition financing facility 

(the “DIP Facility”), in the form of a delayed draw, multiple draw term loan in the aggregate 

amount of up to $5,000,000 (plus interest, costs, fees and other expenses and amounts provided 

for in the DIP Documents, the DIP Term Sheet and this Final Order) pursuant to the terms and 

conditions set forth in that certain General Term Sheet for Post-Petition Debtor-in-Possession 

Financing attached as Exhibit A hereto (the “DIP Term Sheet”),2 by and between the Debtors, 

the lenders party thereto (the “Lenders”) and CapitalSouth Partners SBIC Fund III, L.P., as agent 

(in such capacity, the “DIP Agent”), promissory notes in favor of each Lender in the amount of 

such Lender’s DIP Commitment, and the other documents entered into in connection therewith 

in form and substance satisfactory to the DIP Agent and otherwise consistent with the DIP Term 

Sheet (the “DIP Documents”);  

(ii) authorization for the Debtors to execute and deliver the DIP Documents and to 

perform such other and further acts as may be required in furtherance of the DIP Facility and the 

DIP Documents; 

(iii) authorization for the Debtors to draw on the DIP Facility in an amount not to 

exceed the DIP Commitment (as defined below), subject to the conditions precedent set forth in 

the DIP Term Sheet, and to use proceeds of the DIP Facility to pay for, among other things, 

working capital, general corporate purposes of the Debtors and the expenses associated with 

administration of the Cases, but only in accordance with the then-current Approved DIP Budget 

                                                 
2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the DIP Term Sheet. 
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(as defined in the DIP Term Sheet, a copy of the proposed Approved DIP Budget is attached 

hereto as Exhibit B);  

(iv) subject to the Carve-out (as defined below), the granting of allowed superpriority 

administrative expense claim status in the Cases to the DIP Facility and all obligations arising 

thereunder (collectively, the “DIP Obligations”); 

(v) subject to the Carve-out (as defined below), the granting to the DIP Agent, on 

behalf of the Lenders, automatically perfected first-priority security interests in and liens on all 

of the property, assets or interests in property of each Debtor, each Debtor’s “estate” (as defined 

in the Bankruptcy Code), in each case of any kind or nature whatsoever, real or personal, 

tangible or intangible, and now existing or hereafter acquired or created, including, without 

limitation, all accounts, inventory, goods, contract rights, instruments, documents, chattel paper, 

intellectual property, patents, trademarks, copyrights and licenses therefor, general intangibles, 

payment intangibles, tax or other refunds, insurance proceeds, letters of credit, letter-of-credit 

rights, supporting obligations, machinery and equipment, real property, fixtures, all proceeds of 

leases of real property,3 all of the issued and outstanding capital stock of each subsidiary of such 

Debtor, money, investment property, deposit accounts, all commercial tort claims and other 

causes of action, all cash and cash equivalents of the Debtors and all cash and non-cash proceeds, 

rents, products, substitutions, accessions and profits of any of the collateral described above 

(collectively, with respect to all such entities, the “Collateral”) to secure all DIP Obligations; 

(vi) authorization for the Debtors to use, among other things, in accordance with the 

Approved DIP Budget, any cash collateral (as that term is defined in Bankruptcy Code Section 

363(a) and described below) (the “Cash Collateral”) in which the Pre-Petition Secured Parties (as 
                                                 
3 For the avoidance of doubt, the Collateral includes only the proceeds of leases of real property and not the leases 
of real property themselves, unless the applicable underlying lease document explicitly permits the Debtors to place 
a lien directly on the lease. 
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defined below) may have an interest and the granting of adequate protection to the Pre-Petition 

Secured Parties with respect to any diminution in value from and after the Petition Date of their 

interests in the Pre-Petition Collateral (as defined below) arising from, inter alia, the Debtors’ 

use of the Pre-Petition Collateral (including Cash Collateral) and the priming of the first-priority 

liens of the Pre-Petition Secured Parties by the DIP Facility; 

(vii) subject to and only effective upon the entry of this Final Order, the waiver by the 

Debtors of any right to surcharge against the Collateral pursuant to section 506(c) of the 

Bankruptcy Code or otherwise; 

(viii) modification of the automatic stay imposed by Section 362 of the Bankruptcy 

Code solely to the extent necessary to provide Lenders with the relief necessary to implement 

and effectuate the terms and provisions of the DIP Term Sheet and the DIP Documents;  

(ix) pursuant to Bankruptcy Rule 4001, that an interim hearing on the Motion (the 

“Interim Hearing”) be held before this Court to consider entry of the proposed interim order 

annexed to the Motion (the “Interim Order”); and 

(x) scheduling a final hearing (the “Final Hearing”) on October 12, 2017 to consider 

entry of this final order (the “Final Order”) authorizing the balance of the credit available under 

the DIP Documents and any requested relief not granted under the Interim Order on a final basis, 

all as set forth in the DIP Motion and to be set forth in the DIP Documents.  

NOW THEREFORE, the Court having considered the DIP Motion, the DIP Term Sheet, 

and the evidence proffered at the Final Hearing held on October 12, 2017; and due and 

appropriate notice of the DIP Motion, the relief requested therein, and the Final Hearing having 

been given in accordance with Bankruptcy Rules 2002, 4001 and 9014; and the Final Hearing 

to consider the relief requested in the DIP Motion having been held and concluded; and all 
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objections, if any, to the relief requested in the DIP Motion having been withdrawn, resolved or 

overruled by the Court; and it appearing to the Court that granting the relief requested  is 

necessary to avoid immediate and irreparable harm to the Debtors and their estates pending the 

Final Hearing, and otherwise is fair and reasonable and in the best interests of the Debtors, their 

estates, their creditors and equity holders, and is essential for the continued operation of the 

Debtors’ businesses; and it further appearing, that the Debtors’ estates are unable to obtain 

unsecured credit for money borrowed allowable as an administrative expense under Bankruptcy 

Code Section 503(b)(1); and after due deliberation and consideration, and for good and 

sufficient cause appearing therefor; 

 BASED UPON THE RECORD ESTABLISHED AT THE INTERIM AND FINAL 

HEARINGS BY THE DEBTORS, THE COURT HEREBY MAKES THE FOLLOWING 

FINDINGS OF FACT AND CONCLUSIONS OF LAW: 

A.  Petition Date. On September 1, 2017 (the “Petition Date”), the Debtors filed 

voluntary petitions under chapter 11 of the Bankruptcy Code in the United States Bankruptcy 

Court for the Western District of North Carolina (this “Court”) commencing the Cases. 

B. Debtor-in-Possession. The Debtors are currently operating their businesses as 

debtors-in-possession pursuant to section 1101 of the Bankruptcy Code. 

C. Jurisdiction and Venue. This Court has jurisdiction, pursuant to 28 U.S.C. 

§§ 157(b) and 1334, over the Cases, and over the persons and property affected hereby.  

Consideration of the DIP Motion constitutes a core proceeding under 28 U.S.C. § 157(b)(2).  

Venue for these Cases is proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409. 

D. Official Committees. On September 20, 2017, the Bankruptcy Court entered an 

order approving the recommendation of the Bankruptcy Administrator to appoint a six-member 
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official committee of unsecured creditors (the “Committee”).  On September 25, 2017, the 

Committee engaged Kelley Drye & Warren as counsel.  

E. Notice. Under the circumstances, the notice given by the Debtors of the DIP 

Motion, the relief requested therein and the Final Hearing constitutes appropriate, due and 

sufficient notice thereof and complies with the Bankruptcy Rules and Local Rules, and no 

further notice of the relief sought at the Final Hearing and the relief granted herein is necessary 

or required. 

F. Interim Order.  On September 7, 2017, the Court entered the Interim Order, 

approving the Debtors’ entry into the DIP Facility on an interim basis. 

G. Debtors’ Stipulations.  Subject to the limitations thereon contained in the 

paragraphs below, the Debtors admit, stipulate and agree that: 

(i) The Pre-Petition Notes.   

(a) The Debtors, as issuers, the noteholders party thereto (the 

“Noteholders”) and CapitalSouth Partners SBIC Fund III, L.P., as agent (in such capacity, the 

“Pre-Petition Agent,” and together with the Noteholders, the “Pre-Petition Secured Parties”), are 

parties to that certain Note Purchase Agreement, dated as of February 26, 2015 (as amended, 

restated, supplemented or otherwise modified from time to time, the “Pre-Petition NPA”) 

pursuant to which the Noteholders purchased certain secured promissory notes (the “Pre-

Petition Notes”) from the Debtors. 

(b) As of the Petition Date, the outstanding aggregate principal 

amount of the Pre-Petition Notes was approximately $15,000,000 (together with all other 

outstanding Obligations, as defined in the Pre-Petition NPA, including, interest, fees and 

expenses, the “Pre-Petition Notes Indebtedness”). 
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(ii) Pre-Petition Collateral. 

(a) To secure the Pre-Petition Notes Indebtedness, the Debtors and 

the Pre-Petition Agent entered into that certain Security Agreement, dated as of February 26, 

2015 (as amended, restated, supplemented or otherwise modified from time to time, and 

together with any ancillary collateral documents, the “Pre-Petition Security Agreement”), 

pursuant to which the Debtors granted to the Pre-Petition Agent, for the benefit of the Pre-

Petition Secured Parties, valid, binding, perfected security interests in and liens on substantially 

all of the Debtors’ property and assets (the “Pre-Petition Collateral” and such security interests 

and liens, the “Pre-Petition Liens”).   

(b) The Pre-Petition Notes Indebtedness constitutes the legal, valid 

and binding obligations of the Debtors, enforceable against them in accordance with its terms 

(other than in respect of the stay of enforcement pursuant to section 362 of the Bankruptcy 

Code), and no portion of the Pre-Petition Notes Indebtedness is subject to avoidance, 

recharacterization, reduction, setoff, offset, counterclaim, cross-claim, recoupment, defenses, 

disallowance, impairment, recovery, subordination or any challenges pursuant to the Bankruptcy 

Code or applicable nonbankruptcy law or regulation by any person or entity.  The Debtors are 

jointly and severally liable to the Noteholders on account of the Pre-Petition Notes 

Indebtedness. 

(c) The Pre-Petition Liens constitute legal, valid, binding, enforceable 

(other than in respect of the stay of enforcement pursuant to section 362 of the Bankruptcy 

Code) and perfected security interests and liens on the Pre-Petition Collateral, were granted to, 

or for the benefit of, the Pre-Petition Secured Parties, as applicable, for fair consideration and 

reasonably equivalent value and are not subject to defense, counterclaim, recharacterization, 
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subordination or avoidance pursuant to the Bankruptcy Code or applicable nonbankruptcy law 

or regulation by any person or entity.  

H. Findings Regarding the Post-Petition Financing and Use of Cash Collateral. 

(i) Cause.  Good cause has been shown for entry of this Final Order. 

(ii) Need for Post-Petition Financing and Use of Cash Collateral.  The 

Debtors have an immediate and critical need to obtain the DIP Financing and use Cash 

Collateral as well as other Collateral to continue the operation of their businesses.  Without the 

financing proposed by the DIP Motion and the use of Cash Collateral, the Debtors would not 

have sufficient funds to continue operating the Debtors’ businesses, would be unable to meet 

their payroll obligations or to pay operating and other expenses during this period, and would be 

forced to liquidate their assets.  The access to sufficient working capital and liquidity through 

the incurrence of new indebtedness for borrowed money and other financial accommodations is 

vital for preserving and maintaining the value of the Debtors’ businesses and to a successful 

reorganization.  Failure to obtain the relief requested in the DIP Motion will immediately and 

irreparably harm (a) the Debtors, their estates, creditors and equity holders, and (b) the 

possibility of a successful reorganization in lieu of a sale or liquidation.   

(iii) No Credit Available on More Favorable Terms. The Debtors are unable 

to obtain financing on terms more favorable than those offered by the Lenders under the DIP 

Facility and are unable to obtain unsecured credit allowable under Section 503(b)(1) of the 

Bankruptcy Code as an administrative expense.  The Debtors are also unable to obtain secured 

credit under Section 364(c) of the Bankruptcy Code on equal or more favorable terms than those 

offered by the Lenders under the DIP Facility.  The Debtors have made more than an adequate 

showing of their efforts to obtain financing on more favorable terms.  A credit facility in the 
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amount and under the terms provided under the DIP Facility is not available from the Lenders 

without the Debtors (a) granting to the Lenders, subject to the Carve-Out (as defined below), the 

DIP Liens and DIP Superpriority Claims (each as defined below) and (b) the other protections 

set forth in this Final Order.   

(iv) Use of Proceeds of the DIP Facility and the Cash Collateral. As a 

condition to the extension of credit under the DIP Facility and use of Cash Collateral, the 

Lenders, the Pre-Petition Secured Parties and the Debtors have agreed that proceeds of any 

advance made under the DIP Facility and the Cash Collateral shall be used exclusively in a 

manner consistent with the terms of the DIP Facility, the DIP Term Sheet and the Approved 

DIP Budget, including for ordinary and necessary operating costs and expenses arising during 

the Cases or other payments as may be agreed to by the Lenders.  No portion of the proceeds of 

any advance under the DIP Facility or the Cash Collateral shall be used, directly or indirectly, 

to make any payment or prepayment that is prohibited under the DIP Term Sheet or the DIP 

Documents or that is not provided for or included in the DIP Budget. 

(v) Immediate Entry.  Based on the record presented at the Final Hearing, (i) 

the Debtors’ need for the financing requested in the DIP Motion is critical and immediate, and 

will allow for and enhance the continued operation of the Debtors’ existing businesses as well 

as the prospects of successful reorganization; and (ii) absent the relief granted by this Final 

Order, the Debtors and their estates will be immediately and irreparably harmed.  

Consummation of the DIP Facility in accordance with the DIP Term Sheet is therefore in the 

best interests of the Debtors and their estates, and is consistent with the Debtors’ fiduciary 

duties.    
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I. Good Faith of the Lender and Pre-Petition Secured Parties. 

(i) Willingness to Provide Financing. The Lenders have indicated a 

willingness to provide financing to the Debtor, and the Pre-Petition Secured Parties have 

indicated a willingness to permit the use of their Cash Collateral, subject to: (a) the entry of this 

Final Order; (b) the approval of the terms and conditions of the DIP Facility and the DIP Term 

Sheet; and (c) entry of findings by this Court that such financing and use of Cash Collateral is 

essential to the Debtors’ estates, that the Lenders are extending credit to the Debtors pursuant to 

the DIP Term Sheet in good faith, and that the security interests, liens, superpriority 

administrative claims, and other protections granted pursuant to this Final Order and the DIP 

Term Sheet to the Lenders and the Pre-Petition Secured Parties will have the protections 

provided in Section 364(e) of the Bankruptcy Code and will not be affected by any subsequent 

reversal, modification, vacatur, amendment, reargument or reconsideration of this Final Order or 

any other order.  The Lenders have acted in good faith in agreeing to provide the DIP Facility 

approved by this Final Order and to be further evidenced by the DIP Documents, and the Pre-

Petition Secured Parties have acted in good faith in consenting to the Debtors’ use of their Cash 

Collateral pursuant to the terms of this Final Order, and their reliance on the assurances referred 

to above is in good faith. 

(ii) Business Judgment and Good Faith Pursuant to Section 364(e). The terms 

and conditions of the DIP Facility, the DIP Term Sheet and the use of Cash Collateral are fair, 

reasonable, and the best available to the Debtors under the circumstances, reflect the exercise of 

prudent business judgment by the Debtors consistent with their fiduciary duties, and are 

supported by reasonably equivalent value and consideration.  The DIP Term Sheet, DIP Facility 

and use of Cash Collateral were negotiated without collusion, in good faith and at arms’ length 
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between the Debtors, the Lenders and the Pre-Petition Secured Parties.  Use of credit to be 

extended under the DIP Facility and use of Cash Collateral shall be deemed to have been so 

allowed, advanced, made, used or extended in good faith, within the meaning of Section 364(e) 

of the Bankruptcy Code and in express reliance on the protections offered by Section 364(e) of 

the Bankruptcy Code, and the Lenders and the Pre-Petition Secured Parties are therefore entitled 

to the full protection and benefits of Section 364(e) of the Bankruptcy Code in the event that this 

Final Order or any provision hereof is vacated, reversed, or modified, on appeal or otherwise.  

Based upon the foregoing findings and conclusions, the DIP Motion and the record 

before the Court with respect to the DIP Motion, and good and sufficient cause appearing 

therefor, 

IT IS HEREBY ORDERED that: 

1. Financing Approved.  The DIP Motion is granted on a final basis in accordance 

with the terms of this Final Order.   

2. Objections Overruled. All objections to the DIP Motion to the extent not 

withdrawn or resolved, and all reservations of rights included therein, are hereby overruled. 

3. Authorization of the DIP Facility. The Debtors are expressly and immediately 

authorized to incur and to perform the DIP Obligations in accordance with, and subject to, the 

terms of this Final Order and the DIP Term Sheet, which is expressly approved and incorporated 

herein by reference.  The DIP Facility (defined below) is hereby approved upon the terms and 

conditions set forth herein and in the DIP Term Sheet.  The DIP Obligations shall represent valid 

and binding obligations of the Debtors, enforceable against their estates in accordance with their 

terms. 
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4. Authorization to Execute Documentation.  The Debtors are hereby authorized to 

execute, enter into, and deliver the DIP Documents and all instruments and documents which 

may be required or reasonably necessary for the performance under the DIP Facility and the 

creation and perfection of the DIP Liens (as defined herein) as described in and provided for by 

this Final Order and the DIP Term Sheet and as may be required by the DIP Agent.  The DIP 

Term Sheet and this Final Order shall evidence the validity and binding effect of the DIP 

Obligations and shall govern the financial accommodations to be provided by the Lenders. 

5. Authorization to Borrow.  Subject to the terms, conditions, limitations on 

availability set forth in the DIP Term Sheet and this Final Order, and in order to prevent 

immediate and irreparable harm to the Debtors’ estates, the Debtors are hereby authorized to 

request one or more advances under the DIP Facility in an aggregate amount not to exceed 

$5,000,000 (the “DIP Commitment”) in the manner prescribed in and subject to the terms of the 

DIP Term Sheet. 

6.  No Obligation to Extend Credit. The Lenders shall have no obligation to make 

any loan or advance under the DIP Documents, unless all of the conditions precedent to the 

making of such extension of credit under the DIP Term Sheet and this Final Order have been 

satisfied in full or waived by the Lenders in their sole discretion. 

7. Cash Collateral. Subject to the terms of this Final Order and the Approved DIP 

Budget, the Debtors are hereby authorized to use all Cash Collateral. 

8. Budget; Use of DIP Facility Proceeds. From and after the entry of this Final 

Order, the Debtors shall use advances under the DIP Facility only for the purposes specifically 

set forth in this Final Order, the DIP Term Sheet and in compliance with the Approved DIP 

Budget.  Expenditures made by the Debtors shall not exceed the amounts set forth in the 
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Approved DIP Budget in any week by more than ten percent (10%) for any single line item or 

five percent (5%) in the aggregate (calculated on a cumulative basis).  Unused amounts set forth 

in the Approved DIP Budget for any line item may be carried forward and used to fund such line 

item in the subsequent week (the amount of such carry-over, the “Carry-Over Amount”); 

provided that the Carry-Over amount shall not include any permitted variance set forth in the 

preceding sentence; provided further, that the Carry-Over Amount for any week may only be 

used in the next two (2) successive weeks, and all expenditures by the Debtors shall first be 

applied to the amounts budgeted in the Approved DIP Budget before being applied to the Carry-

Over Amount.  To the extent reasonably requested, the Debtors shall provide reasonable back-up 

regarding the assumptions used in developing the Approved DIP Budget to the Committee’s 

Professionals.  The Permitted Variance with respect to the line item labeled “WMT Capital” on 

the Approved DIP Budget shall be tested on a cumulative basis for the entire 13-week period of 

the Approved DIP Budget, and the WMT Capital line item shall not be included for purposes of 

aggregate Permitted Variance testing.  Amounts funded with respect to (i) the Debtors’ 

Professional Fees shall be deposited into an escrow account with The Finley Group and (ii) the 

Committee’s Professional Fees shall be deposited into the Kelley Drye & Warren Trust Account, 

and in the case of both (i) and (ii) such amounts shall be distributed to the Debtors’ and 

Committee’s professionals on account of fees and expenses authorized for payment by orders of 

the Court, and shall not be considered in the Debtors’ cash balance for the purposes of 

limitations on borrowing and mandatory prepayments.  Any amounts remaining in such escrow 

account on the Effective Date shall be applied in satisfaction of and funded to the Professional 

Fee Reserve.  The terms of this paragraph 8 are hereinafter referred to as the “Budget 

Covenant”). 
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9. Superpriority Claims.  Pursuant to Section 364(c)(1) of the Bankruptcy Code, but 

subject to the Carve-Out (as defined below), all of the DIP Obligations shall collectively 

constitute an allowed superpriority administrative expense claim (the “Superpriority Claim”) 

against the Debtors (the “DIP Superpriority Claims”) with priority over any and all 

administrative expense claims, adequate protection claims, diminution claims, and all other 

claims against the Debtors or their estates in the Cases, at any time existing or arising, of any 

kind or nature whatsoever, including without limitation, administrative expenses of the kinds 

specified in or ordered pursuant to Bankruptcy Code Sections 105, 326, 328, 330, 331, 364(c), 

365, 503(a), 503(b), 506(c), 507(a), 507(b), 546(c), 546(d), 726 (to the extent permitted by law), 

1113 and 1114, and any other provision of the Bankruptcy Code, as provided under Section 

364(c)(1) of the Bankruptcy Code; and which shall at all times be senior to the rights of the 

Debtors and their estates and any creditor or other party in interest to the extent permitted by law. 

10. DIP Liens.   

(a) As security for the DIP Obligations, effective and perfected upon the date 

of this Final Order and without the necessity of the execution or recordation of filings by the 

DIP Agent of mortgages, security agreements, control agreements, pledge agreements, financing 

statements or other similar documents, or the possession or control by the DIP Agent or any 

Lender over any Collateral, the following security interests and liens are hereby granted by the 

Debtors to the DIP Agent, on behalf of the Lenders (the “DIP Liens”):   

(i) a first priority, perfected security interest in, and lien, under section 

364(c)(2) of the Bankruptcy Code upon (A) all Collateral of each Debtor and each Debtor’s 

estate that, on or as of the Petition Date is not subject to valid, perfected and non-avoidable liens 

which are entitled to priority over the Pre-Petition Liens and (B) the Pre-Petition Collateral; 

Case 17-31455    Doc 193    Filed 10/13/17    Entered 10/13/17 16:50:34    Desc Main
 Document     Page 14 of 49



 
 

{00304756 v 2 }15 
 
 

provided however, that any such lien shall not extend to any lease of non-residential real 

property unless the applicable underlying lease document explicitly permits the Debtors to place 

a lien on the lease, but such lien shall extend to the proceeds of the sale or other disposition of 

any such lease; and 

(ii) a junior lien, under section 364(c)(3) of the Bankruptcy Code, 

upon all of the Collateral of each Debtor and each Debtor’s estate that is, as of the Petition Date, 

subject to valid, perfected and non-avoidable liens (other than the Pre-Petition Liens) in favor of 

third parties which are entitled to priority over the Pre-Petition Liens. 

(b) The DIP Liens shall be senior priming liens on all Pre-Petition Collateral 

senior to all Pre-Petition Liens thereon and any Adequate Protection Liens (as defined below) 

thereon, but subject only to (i) the Carve-Out, and (ii) liens that are valid, binding, perfected and 

unavoidable as of the Petition Date (other than the Pre-Petition Liens) and which are entitled to 

priority over the Pre-Petition Liens. 

(c) The Collateral shall not include any claims or causes of action arising 

under sections 542, 544, 545, 547, 548, 550, 551, 553(b) or 724(a) of the Bankruptcy Code 

(collectively, “Avoidance Actions”) and shall not apply to any proceeds of Avoidance Actions. 

11. Pre-Petition Secured Parties’ Adequate Protection.  The Pre-Petition Secured 

Parties are entitled, pursuant to Sections 361, 363(e) and 364(d)(1) of the Bankruptcy Code, to 

adequate protection to the extent and priority of their liens in the Pre-Petition Collateral, 

including Cash Collateral, for any diminution in the value from and after the Petition Date of 

their interests in the Pre-Petition Collateral, including, without limitation, any such diminution 

that may result from the sale, lease or use by the Debtors (or other actual consumption) of Cash 

Collateral and any other Pre-Petition Collateral, the priming liens on the Pre-Petition Collateral 
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granted to the DIP Agent, on behalf of the Lenders, pursuant to the DIP Documents and this 

Final Order, and the imposition of the automatic stay pursuant to section 362 of the Bankruptcy 

Code, and in each case to the extent required by the Bankruptcy Code (each, a “Diminution 

Claim”).  As adequate protection for such Diminution Claims, the Pre-Petition Secured Parties 

are granted, nunc pro tunc to the Petition Date, the following adequate protection (collectively, 

the “Adequate Protection Provisions”): 

(a) Retention of Liens. Except as otherwise provided in this Final Order, the 

Pre-Petition Secured Parties will maintain their Pre-Petition Liens on the Collateral to the extent 

and priority that existed pre-petition, but such liens shall be junior and subordinate to the DIP 

Liens and the Carve-Out; 

(b) Adequate Protection Liens. The Pre-Petition Agent, for itself and for the 

benefit of the Pre-Petition Secured Parties, is hereby granted valid and perfected replacement 

security interests in and liens on any of the Collateral in which the Pre-Petition Secured Parties 

did not have valid, perfected liens and security interests as of the Petition Date (the “Adequate 

Protection Liens”); provided, that the Adequate Protection Liens shall not attach to the 

Avoidance Actions or the proceeds of the Avoidance Actions. 

(c) Section 507(b) Claim. To the extent that the Adequate Protection Liens 

and other forms of adequate protection granted pursuant to this Final Order are insufficient as 

adequate protection for a Pre-Petition Secured Party’s Diminution Claim, pursuant to section 

507(b) of the Bankruptcy Code, such Pre-Petition Secured Party is hereby granted, subject and 

subordinate to the payment of the Carve-Out and the DIP Obligations, a Superpriority Claim.   

(d) Interest. Without further application to this Court, the Debtors are 

authorized and directed to pay on an ongoing basis, from time to time after the Petition Date, 
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and without duplication, (i) accrued and unpaid interest (at the non-default contract rate) on the 

Pre-Petition Notes Indebtedness through the Petition Date, provided however, that (x) all claims 

for default interest shall be fully preserved, and (y) notwithstanding anything to the contrary 

contained in this Final Order, all rights of the Debtors and any other party-in-interest to contest 

any claim for default interest shall be fully preserved; and (ii) after the Petition Date, current 

payment of accrued but unpaid interest on the Pre-Petition Notes Indebtedness in the amount of 

$120,000 per month, as and when due pursuant to the Pre-Petition NPA; provided that all rights 

to payment of any remaining accrued and unpaid interest on the Pre-Petition Notes 

Indebtedness, including any rights to default interest, shall be fully preserved, and any amounts 

not so paid shall continue to accrue. 

(e) Fees and Expenses. Without further application to this Court, the Debtors 

are authorized and directed to pay on an ongoing basis, from time to time after the Petition Date, 

and without duplication, all reasonable fees and expenses of the Noteholders and the Pre-

Petition Agent (the “Noteholder Fees and Expenses”), including the reasonable fees and 

expenses of K&L Gates LLP, as counsel to the Pre-Petition Agent, which shall be paid in 

accordance with the procedures set forth in paragraph 26 of this Final Order.  

12. Reservation of Rights of Pre-Petition Secured Parties. Under the circumstances, 

the Court finds that the adequate protection provided herein protects the interests of the Pre-

Petition Secured Parties.  Notwithstanding any other provision hereof, the grant of adequate 

protection to the Pre-Petition Secured Parties in the form of the Adequate Protection Provisions 

is without prejudice to the right of any Pre-Petition Secured Parties to seek modification of the 

grant of adequate protection provided hereby so as to provide different or additional adequate 
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protection, upon proper notice and without prejudice to the right of the Debtors or any other 

party to contest such modification. 

13. Perfection of DIP Liens and Adequate Protection Liens. The DIP Liens and the 

Adequate Protection Liens shall be and hereby are fully perfected liens and security interests, 

effective and perfected upon the date of this Final Order.  This Final Order shall be sufficient and 

conclusive evidence of the validity, perfection, and priority of the DIP Liens and the Adequate 

Protection Liens, without the necessity of filing or recording any financing statement, mortgage, 

notice, or other instrument or document which may otherwise be required under the law or 

regulation of any jurisdiction or the taking of any other action to validate or perfect (in 

accordance with applicable non-bankruptcy law) the DIP Liens, or to entitle the DIP Agent to the 

priorities granted herein.  Notwithstanding the foregoing, the DIP Agent, on behalf of the 

Lenders, and the Pre-Petition Agent, on behalf of the Pre-Petition Secured Parties, as applicable, 

are authorized to file, in their sole discretion as they deem necessary, such financing statements, 

deeds of trust, mortgages, notices of liens and other similar documents to perfect in accordance 

with applicable non-bankruptcy law or to otherwise evidence the DIP Liens and the Adequate 

Protection Liens, as applicable, and all such financing statements, deeds of trust, mortgages, 

notices, other documents, and approvals shall be deemed to have been filed or recorded as of the 

Petition Date; provided, however, that no such filing or recordation shall be necessary or 

required in order to create or perfect the DIP Liens or the Adequate Protection Liens.  The 

Debtors are authorized and directed to execute and deliver promptly upon demand to the DIP 

Agent and the Pre-Petition Agent all such financing statements, mortgages, notices and other 

documents as the DIP Agent or the Pre-Petition Agent, as applicable, may reasonably request.  

The DIP Agent and the Pre-Petition Agent in their discretion may file a photocopy of this Final 
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Order as a financing statement with any filing or recording office or with any registry of deeds or 

similar office, in addition to or in lieu of such financing statements, notices of lien or similar 

instrument.  Any provision of any lease (other than leases of non-residential real property), loan 

document, easement, use agreement, proffer, covenant, license, contract, organizational 

document or other instrument or agreement that requires the consent or approval of one or more 

landlords, licensors or other parties, or requires the payment of any fees or obligations to any 

governmental entity, non-governmental entity or any other person, in order for any of the 

Debtors to pledge, grant, mortgage, sell, assign or otherwise transfer any fee or leasehold interest 

or the proceeds thereof or other collateral, shall have no force or effect with respect to the 

transactions granting in favor of the DIP Agent, on behalf of the Lenders, or the Pre-Petition 

Agent, on behalf of the Noteholders, a priority security interest in such fee, leasehold or interest 

or other collateral or the proceeds of any assignment, sale or other transfer thereof, by any of the 

Debtors in favor of the DIP Agent, on behalf of the Lenders, or the Pre-Petition Agent, on behalf 

of the Noteholders, in accordance with the terms of the DIP Documents and this Final Order. 

14. Carve-Out.   

(a) Each of the liens and claims, including superpriority administrative 

expense claims granted to the Lenders in connection with the DIP Facility under this Final Order 

shall be subject only to a carve-out from the Lenders’ and Pre-Petition Lenders’ (as defined in 

the Motion) collateral, including, without limitation, all assets of the Debtors (the “Carve-Out”), 

for the following, and in the following priority: (i) first, all fees required to be paid to the Clerk 

of the Bankruptcy Court and to the Office of the Bankruptcy Administrator pursuant to 28 U.S.C. 

§ 1930(a); (ii) second, to the extent not paid from cash on hand, the Trailing Employee Expenses 

(hereinafter defined); (iii) third, up to $25,000 (the “Carve-Out Cap”), which shall be unallocated 
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as between professionals for the Debtors and the Committee, of allowed and unpaid fees, costs 

and expenses of professionals retained by order of the Court, to the extent allowed at any time, 

whether by interim order, procedural order or otherwise, incurred following the occurrence of a 

Carve-Out Event (as defined below); and (iv) fourth to the extent allowed at any time, whether 

by interim order, procedural order or otherwise, all unpaid fees, costs and expenses of 

professionals retained by order of the Court incurred prior to the occurrence of a Carve-Out 

Event in an amount not to exceed the amounts set forth in the Approved DIP Budget as of any 

applicable date of determination, which amounts shall not reduce the Carve-Out Cap, provided 

that the Approved DIP Budget shall, unless otherwise agreed by the Committee, provide for 

payments of $400,000 in the aggregate for the professionals employed by the Committee (fees, 

costs and expenses described in this clause (iv), hereinafter, the “Pre-Trigger Carve-Out”); 

provided that in no event shall the Lenders be obligated to loan funds to pay any claims to the 

extent that such amounts would, when combined with the amounts advanced under the DIP 

Facility, exceed the maximum principal amount of commitments under the DIP Facility. 

(b) Upon the occurrence and continuance (beyond any applicable grace 

period) of an Event of Default (as defined in the DIP Term Sheet and the other DIP Documents), 

the right of the Debtors to pay fees and expenses of professionals retained by order of the Court 

outside of the Carve-Out shall immediately terminate (a “Carve-Out Event”), and upon such 

occurrence, the Debtors shall provide immediate notice by facsimile and e-mail to all 

professionals informing them that a Carve-Out Event has occurred and further advising them that 

the Debtors’ ability to pay estate professionals is subject to the Carve-Out.  A waiver of an Event 

of Default shall constitute cancellation of such Carve-Out Event, allowing the Debtors, subject to 

the terms of the DIP Documents and the Approved DIP Budget, to pay compensation and 

Case 17-31455    Doc 193    Filed 10/13/17    Entered 10/13/17 16:50:34    Desc Main
 Document     Page 20 of 49



 
 

{00304756 v 2 }21 
 
 

reimbursement of expenses authorized to be paid under sections 330 and 331 of the Bankruptcy 

Code or otherwise pursuant to an order of the Court, as the same may be due and payable, 

without reducing the Carve-Out Cap. 

(c) Notwithstanding anything herein to the contrary, prior to a Carve-Out 

Event, the Debtors shall, in accordance with the Approved DIP Budget and the terms of the DIP 

Documents and subject to the terms of this Final Order and any other relevant orders of the 

Court, be permitted to pay compensation and reimbursement of expenses to professionals 

allowed and payable under sections 330 and 331 of the Bankruptcy Code and such orders of the 

Court authorizing the payment of compensation and reimbursement of expenses that have been 

incurred prior to the occurrence of such Carve-Out Event, and such amounts paid (and any and 

all accrued and unpaid fees and expenses incurred prior to a Carve-Out Event but which are paid 

after a Carve-Out Event in accordance with the Pre-Trigger Carve-Out and the Budget 

Covenant). 

(d) Nothing herein or in the DIP Documents shall constitute a cap on the 

amount of professional fees and expenses that may be incurred or allowed in the Cases; provided 

that no payments of such fees and expenses shall be made in excess of the amounts contained 

within or inconsistent with the Approved DIP Budget and the Budget Covenant. 

(e) Notwithstanding the termination of the DIP Commitment and any use of 

Cash Collateral, following the Termination Date the Debtors shall, to the extent set forth in the 

Approved DIP Budget, be permitted to pay all unpaid and accrued amounts payable to 

employees of the Debtors, including, but not limited to, unreimbursed expenses, payroll, all taxes 

related to such payroll and regularly scheduled contributions to the employee healthcare plan that 
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were incurred on or after the Petition Date and prior to the Termination Date (the “Trailing 

Employee Expenses”). 

15. Termination.  All DIP Obligations shall be immediately due and payable on the 

earlier to occur of (i) Maturity Date and (ii) the occurrence of an Event of Default, in full and in 

cash without deduction or setoff, and all of the Lenders’ commitments under the DIP Facility 

will terminate, including any further obligation to extend credit.   

16. Milestones.  The Lenders’ obligation to fund advances to the Debtors under the 

DIP Facility shall be subject to the Debtors’ satisfaction of the following (the “Milestones”): 

(a) On or before October 16, 2017, the Court shall have entered orders 

approving (i) the Solicitation Procedures Motion, (ii) the RSA Motion and 

(iii) the Bidding Procedures Motion, each in form and substance 

satisfactory to the DIP Agent; 

(b) On or before December 11, 2017, the Court shall have entered an order 

confirming the Plan (the “Confirmation Order”), in form and substance 

satisfactory to the DIP Agent; 

(c) On or before December 26, 2017, the Confirmation Order shall have 

become a final order; and 

(d) On or before December 27, 2017, the effective date of the Plan shall have 

occurred. 

17. Events of Default.  The occurrence of any of the following events shall constitute 

an “Event of Default” under the DIP Facility: 
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(a) The Debtors’ failure to make any payments of fees, principal or interest on 

any amounts owed in accordance with this Final Order, the DIP Term 

Sheet or the DIP Documents; 

(b) Any Case shall be dismissed or converted to a case under chapter 7 of the 

Bankruptcy Code; 

(c) This Final Order shall be stayed, amended, modified, reversed or vacated 

without the written consent of the DIP Agent (which consent shall not be 

unreasonably withheld, conditioned or delayed), which stay is not vacated, 

or which amendment, modification, reversal or vacatur is not stayed 

within three (3) business days following the imposition of such stay or the 

effective date of such amendment, modification, reversal or vacatur; 

(d) Any Collateral is sold without the prior written consent of the DIP Agent; 

(e) The failure by the Debtors to achieve any of the Milestones; 

(f) The Debtors shall file any application in support of any of (a) through (e) 

above;   

(g) The entry of an order to appoint, or the appointment of, a trustee or 

examiner in the Cases; 

(h) The Debtors shall file a chapter 11 plan that is not the Plan, or that is 

otherwise inconsistent with the RSA, without the express written consent 

of the DIP Agent; 

(i) The Debtors shall file a motion or other pleading seeking to grant a lien on 

the Collateral that is equal or senior to the DIP Liens or the Pre-Petition 

Liens (other than the DIP Liens); 
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(j) The Debtors shall file a motion or other pleading that seeks to deny or in 

any way limit the Lenders’ or the Noteholders’ right to credit bid all or a 

portion of the DIP Obligations or the Pre-Petition Note Indebtedness, as 

applicable, at a sale of any portion of the Collateral; 

(k) The Court shall enter an order granting relief from the automatic stay to 

allow for foreclosure on any DIP Collateral with an aggregate book value 

in excess of $50,000; 

(l) The RSA shall no longer be in full force and effect; 

(m) The Debtors’ failure to perform, in any respect, any of the terms, 

conditions or covenants, or his obligations under the DIP Term Sheet, DIP 

Documents or this Final Order; or 

(n) Any other Event of Default as set forth in the DIP Documents. 

18. Effect of Stipulations on Third Parties.  

(a) The stipulations and admissions contained in paragraph G of this Final 

Order shall be binding on all parties-in-interest, including, without limitation, the Debtors and 

the Committee, unless, and solely to the extent that an adversary proceeding or other appropriate 

contested matter (a “Challenge”) has been commenced by a party in interest with requisite 

standing other than the Debtors (or if the Cases are converted to cases under Chapter 7 of the 

Bankruptcy Code prior to the expiration of the Challenge Period (as defined below), the chapter 

7 trustee in such successor case) or the Committee against the Pre-Petition Secured Parties in 

connection with any matter related to the Pre-Petition NPA, the Pre-Petition Notes Indebtedness, 

the Pre-Petition Liens, and the Pre-Petition Security Agreement or the Pre-Petition Collateral, on 

or before the date that is ninety (90) days after the Petition Date (such time period, the 
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“Challenge Period”).  The Committee conducted an investigation of the Pre-petition NPA, the 

Pre-Petition Notes Indebtedness, the Pre-Petition Liens, the Pre-Petition Security Agreement and 

the Pre-Petition Collateral and has waived its right to assert a Challenge, and shall not be 

permitted to assert any Challenge, nor join in or assist with any Challenge asserted by any other 

party in interest. 

(b) If no such Challenge is timely filed, then, (x) the Pre-Petition Note 

Indebtedness shall constitute allowed claims, not subject to counterclaim, setoff, subordination, 

recharacterization, defense or avoidance for all purposes in the Cases and any subsequent chapter 

7 case, (y) the Pre-Petition Agent’s liens on the Pre-Petition Collateral shall be deemed to have 

been, as of the Petition Date, and to be, legal valid, binding and perfected, not subject to defense, 

counterclaim, recharacterization, subordination or avoidance, and (z) the Obligations under the 

Pre-Petition NPA and the liens of the Pre-Petition Agent on the Pre-Petition Collateral shall not 

be subject to any other or further challenge by the Debtors, the Committee or any other party in 

interest, each of whom shall be enjoined from seeking to exercise the rights of the Debtors’ 

estates, including, without limitation, any successor thereto (including, without limitation, any 

estate representative or a chapter 7 or chapter 11 trustee appointed or elected for any of the 

Debtors with respect thereto).  If any such adversary proceeding or contested matter is timely 

filed, the stipulations and admissions contained in paragraph G shall nonetheless remain binding 

and preclusive (as provided in the second sentence of this paragraph) on the Debtors, the 

Committee and any other person or entity, except as to any such findings and admissions that 

were expressly and successfully challenged in such timely filed adversary proceeding or 

contested matter.  Nothing in this Final Order vests or confers on any Person (as defined in the 

Bankruptcy Code), including the Committee, standing or authority to pursue any cause of action 
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belonging to the Debtors or their estates, including, without limitation, claims and defenses with 

respect to the Pre-Petition Note Indebtedness and the liens of the Pre-Petition Agent in the Pre-

Petition Collateral. 

19. Good Faith Under Section 364(e) of the Bankruptcy Code; No Modification or 

Stay of this Final Order. The DIP Agent, the Pre-Petition Secured Parties and Lenders have acted 

in good faith in connection with the DIP Facility, DIP Documents, the use of Cash Collateral, 

and this Final Order and their reliance on this Final Order is in good faith.  Based on the findings 

set forth in this Final Order and the record made during the Final Hearing, and in accordance 

with Section 364(e) of the Bankruptcy Code, in the event any or all of the provisions of this Final 

Order are hereafter modified, amended or vacated by a subsequent order of this Court or any 

other court, the DIP Agent, the Pre-Petition Secured Parties and the Lenders are entitled to the 

protections provided in Section 364(e) of the Bankruptcy Code.  Any such modification, 

amendment or vacatur shall not affect the validity and enforceability of any advances previously 

made or made hereunder, or any lien, claim or priority authorized or created hereby.  Any liens 

or claims granted to the DIP Agent, the Pre-Petition Secured Parties or the Lenders hereunder 

arising prior to the effective date of any such modification, amendment or vacatur of this Final 

Order shall be governed in all respects by the original provisions of this Final Order, including 

entitlement to all rights, remedies, privileges and benefits granted herein. 

20. Proofs of Claim. None of the DIP Agent, Lenders or Noteholders will be required 

to file proofs of claim in the Cases for any claim allowed herein in relation to the DIP Facility or 

the Pre-Petition Notes Obligations.  The DIP Agent, Lenders and Noteholders are hereby 

authorized and entitled, in their sole discretion, but not required, to file (and amend and/or 
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supplement, as it sees fit) a proof of claim in the Cases for any claim allowed herein in relation to 

the DIP Facility or the Pre-Petition Notes Obligations.   

21. Limitations on the DIP Facility and the Collateral. The DIP Facility and the 

Collateral may not be used in connection with: (a) preventing, hindering, or delaying any of the 

DIP Agent’s enforcement or realization upon any of the Collateral once an Event of Default has 

occurred, except to the extent permitted pursuant to Paragraph 24 hereof; (b) selling or otherwise 

disposing of the Collateral without the prior written consent of the DIP Agent; (c) using or 

seeking to use any insurance proceeds constituting Collateral without the prior written consent of 

the DIP Agent; (d) objecting to or challenging in any way any claims, liens, or Collateral, as the 

case may be, held by or on behalf of the DIP Agent or the Lenders with respect to the DIP 

Facility; or (e) prosecuting an objection to, or contesting in any manner, or raising any defenses 

to (but not the investigation of), the validity, extent, amount, perfection, priority, or 

enforceability of any of the DIP Obligations, the DIP Liens, or any other rights or interests of the 

DIP Agent or any Lender. 

22. Prohibition on Liens/Subordination.  Except as otherwise provided in the DIP 

Documents or this Final Order, the Debtors shall not seek to have the DIP Liens be (i) made 

subject or subordinated to, or made pari passu with, any other lien, security interest or claim 

existing as of the Petition Date, or created under sections 363 or 364(d) of the Bankruptcy Code 

or otherwise, or (ii) subject to any lien or security interest that is avoided and preserved for the 

benefit of the Debtor’s estate under section 551 of the Bankruptcy Code. 

23. Sale of Collateral: The Debtors shall not seek to sell any portion of the Collateral 

under section 363 of the Bankruptcy Code unless, in connection and concurrently therewith, (i) 
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the proceeds of such sale shall be used to satisfy, in cash, the DIP Obligations; (ii) such sale is 

expressly permitted under the DIP Documents; or (iii) the DIP Agent otherwise consents. 

24. Modification of Automatic Stay. The automatic stay imposed under Section 

362(a) of the Bankruptcy Code is hereby modified solely (i) to the extent necessary to authorize 

the Debtors to pay from time to time following the Petition Date, and Lenders to retain and apply 

payments made, in accordance with the terms of this Final Order and the DIP Term Sheet, 

including, without limitation, payments of accrued interest and payments of principal amounts 

outstanding under the DIP Facility, and (ii) upon the occurrence of an Event of Default and 

following five (5) business days’ notice by the DIP Agent to the Debtors, counsel to the Debtors, 

counsel to the Committee, and the Bankruptcy Administrator of the occurrence of such Event of 

Default, to permit the DIP Agent to take any and all actions and remedies to proceed against, 

take possession of, protect and realize upon the Collateral and any other property of the estate of 

the Debtors upon which the DIP Agent, for the benefit of the Lenders, has been or may hereafter 

be granted liens and security interests to obtain repayment of the DIP Obligations to the Lenders; 

provided, however, that such notice by the DIP Agent shall not prejudice the rights of the 

Debtors or the Committee to file a motion with the Court opposing the termination of the 

automatic stay on the sole basis that an Event of Default has not in fact occurred and is 

continuing; provided further that upon the filing of such motion the DIP Agent shall be stayed 

from taking any actions or remedies against the Collateral until the Court hears and disposes of 

such motion.  If the Debtors file any such motion, the same shall be expedited with a hearing or 

an auction, as the case may be, to take place no later than twenty-one (21) days from the date 

such motion is filed (or the earliest date thereafter as would be convenient for the Court’s 

schedule).  Notwithstanding anything to the contrary herein, the DIP Agent’s exercise of its 
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remedies pursuant to this paragraph shall be limited to (i) the DIP Agent’s rights under non-

bankruptcy law, (ii) as permitted by the written consent of the applicable landlord, or (iii) as 

authorized by Court order after notice to the applicable landlord and an opportunity to be heard. 

25. No Third Party Rights. Except as explicitly provided for herein, this Final Order 

does not create any rights for the benefit of any third party, creditor, equity holder or any direct, 

indirect, or incidental beneficiary. 

26. DIP Fees and Expenses. The Debtors are authorized and directed to pay all fees 

payable under the DIP Documents and the professional fees and expenses of the DIP Agent and 

the Lenders in connection with the DIP Facility, as provided in the DIP Documents and the DIP 

Budget (the “DIP Fees and Expenses”).  The Debtors shall pay all DIP Fees and Expenses 

invoiced and outstanding as of the date of entry of this Final Order (which, for the avoidance of 

doubt, does not include the $100,000 origination fee set forth in the DIP Term Sheet, which will 

was earned on the Closing Date, but will not be paid until the Termination Date) within two (2) 

Business Days following entry of this Final Order.  Thereafter, the Debtors shall pay DIP Fees 

and Expenses from time to time within fifteen (15) business days (if no written objection is 

received within ten (10) business days) after such professional has delivered a summary invoice 

providing reasonable detail with respect to the fees and expenses incurred to the Debtors (which 

invoice may be redacted to protect privileged, confidential or proprietary information), with a 

copy of such invoice delivered simultaneously to the Bankruptcy Administrator and counsel to 

the Committee.  Written objections to the payment of DIP Fees and Expenses must contain a 

specific basis for the objection and quantification of the undisputed amount of the DIP Fees and 

Expenses invoiced.  None of the DIP Fees and Expenses shall be subject to further Court 

approval or required to be maintained in accordance with Bankruptcy Administrator Guidelines 
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and no recipient of any such payment shall be required to file with respect thereto any interim or 

final fee application with the Court; provided however, that the Debtors shall be required to pay 

(i) the undisputed amount of any invoice on or prior to the fifteenth (15th) business day 

following delivery of such invoice, notwithstanding any objection to other amounts on such 

invoice, and (ii) any disputed amounts within five (5) business days following resolution of the 

dispute with respect to such amounts.   

27. Limitation on Charging Expenses Against Collateral. Except to the extent of the 

Carve-Out, the Debtors hereby waive any rights they may have to charge against or to recover 

from the DIP Lenders’ or the Pre-Petition Secured Parties’ Collateral expenses of administration 

of the Cases or any future proceeding that may result therefrom, including a case under chapter 7 

of the Bankruptcy Code, pursuant to section 506(c) of the Bankruptcy Code, the enhancement of 

collateral provisions of section 552 of the Bankruptcy Code, or any other legal or equitable 

doctrine (including, without limitation, unjust enrichment) or any similar principle of law, 

without the prior written consent of the DIP Agent, the Lenders or the Pre-Petition Secured 

Parties.  In no event shall the DIP Agent, the Lenders, or the Pre-Petition Secured Parties be 

subject to the “equities of the case” exception contained in section 552(b) of the Bankruptcy 

Code or any other similar doctrine with respect to the Collateral.  

28. Credit Bidding.  The Lenders shall have the right to credit bid up to the full 

amount of the DIP Obligations, as applicable, in any sale of the Collateral (or any part thereof), 

without the need for further Court order authorizing same, and whether such sale is effectuated 

through section 363 or 1129 of the Bankruptcy Code, by a chapter 7 trustee under section 725 of 

the Bankruptcy Code, or otherwise.  The Debtors waive the right to seek to deny or limit the 

Lenders’ right to credit bid at a sale of all or any portion of the Collateral. 
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29. Rights Preserved. Entry of this Final Order is without prejudice to any party in 

interest with respect to any other position which such parties deem appropriate to raise in the 

Cases. 

30. No Waiver by Failure to Seek Relief. The failure of the DIP Agent, any Lender, 

the Pre-Petition Agent or any Noteholder to seek relief or otherwise exercise its rights and 

remedies under this Final Order, the DIP Term Sheet, or applicable law, as the case may be, shall 

not constitute a waiver of any of the rights hereunder, thereunder, or otherwise. 

31. Binding Effect of Final Order. Immediately upon execution by this Court, the 

terms and provisions of this Final Order shall become valid and binding upon and inure to the 

benefit of the Debtors, the DIP Agent, the Lenders, the Pre-Petition Secured Parties, all other 

creditors of the Debtors, and all other parties in interest and their respective successors and 

assigns, including upon dismissal of the Cases. 

32. Priority of Terms.  To the extent of any conflict between or among (a) the DIP 

Motion, the DIP Term Sheet, the Interim Order or any other agreements, on the one hand, and 

(b) the terms and provisions of this Final Order, on the other hand, the terms and provisions of 

this Final Order shall govern. 

33. No Modification of Final Order. Until and unless the DIP Obligations have been 

indefeasibly paid in full in cash (such payment being without prejudice to any terms or 

provisions contained in the DIP Facility which survive such discharge by their terms) and all 

commitments to extend credit under the DIP Facility have been terminated, the Debtors 

irrevocably waive the right to seek and shall not, without the DIP Agent’s prior written consent, 

seek or consent to, directly or indirectly: (a) any modification, stay, vacatur or amendment to this 

Final Order; or (b) the granting of any lien on any of the Collateral with priority equal or superior 
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to the DIP Liens, except as specifically provided herein or in the DIP Term Sheet.  The Debtors 

irrevocably waive any right to seek any amendment, modification or extension of this Final 

Order without the DIP Agent’s prior written consent, and no such DIP Agent consent shall be 

implied by any other action, inaction or acquiescence of the DIP Agent.  

34. Modifications of DIP Term Sheet, DIP Documents and Approved DIP Budget.  

The Debtors are hereby authorized, without further order of this Court, to enter into agreements 

with the DIP Agent, the Lenders and/or the Pre-Petition Secured Parties providing for any non-

material modifications to the DIP Term Sheet, DIP Documents or the Approved DIP Budget, or 

modifications of the DIP Documents necessary to conform the terms of the DIP Documents to 

this Final Order; provided, however, that the Debtors shall not enter into any material 

modification or amendment to the DIP Term Sheet, DIP Documents or the Approved DIP 

Budget that is adverse to the Debtors’ estates absent further order of this Court. 

35. Headings. Section headings used herein are for convenience only and are not to 

affect the construction of or to be taken into consideration in interpreting this Final Order. 

36. Survival.  The terms and provisions of this Final Order, including the claims, 

liens, security interests and other protections granted to the DIP Agent, on behalf of the Lenders, 

pursuant to this Final Order and/or the DIP Term Sheet, notwithstanding the entry of any such 

order, shall continue in the Cases, or following dismissal of the Cases, and shall maintain their 

priority as provided by this Final Order until all the DIP Obligations, pursuant to the DIP Term 

Sheet and this Final Order, have been indefeasibly paid in full (such payment being without 

prejudice to any terms or provisions contained in the DIP Facility which survive such discharge 

by their terms), and all commitments to extend credit under the DIP Facility are terminated.   
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37. Bankruptcy Rule 7052. This Final Order shall constitute findings of fact and 

conclusions of law pursuant to Bankruptcy Rule 7052.  Any finding of fact shall constitute a 

finding of fact even if it is stated as a conclusion of law, and any conclusion of law shall 

constitute a conclusion of law even if it is stated as a finding of fact. 

38. Retention of Jurisdiction. The Court has and will retain jurisdiction to enforce this 

Final Order according to its terms. 

 

This Order has been signed electronically.  The judge’s   United States Bankruptcy Court 
signature and court’s seal appear at the top of the Order. 
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