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INTRODUCTION 

CAVIC1 cannot meet its burden on the controlling five-factor test that it must satisfy for 

this Court to deny leave to amend. CAVIC barely addresses the factors, instead firing a barrage of 

misleading and conclusory statements about the purpose and effect of the Trustee’s proposed 

amendments. CAVIC ably sets up and knocks down straw men, without ever addressing the three 

key issues for this motion.  

First, the Court already granted the Trustee leave for all of the amendments that CAVIC 

now challenges. This Court dismissed all seven claims in the original Adversary Complaint 

(“Complaint”) and granted the Trustee leave to amend all seven claims in the original Complaint. 

The Amended Adversary Complaint (“Amended Complaint”) repleads six of the seven claims. The 

Trustee did not add or change the nature of any claims, except to remove the preference claims in 

Count VII to refile those claims in Singapore. Count I still seeks to recharacterize the Plane 2-4 

Finance Leases as finance leases rather than true leases or operating leases. Counts II through VI 

still seek to recover the Refund of the PDP. In other words, the Trustee does not need leave to file 

the Amended Complaint as against CAVIC and Bombardier. CAVIC opposes relief that the Court 

has already granted. The only portion of the Amended Complaint that the Trustee did not already 

have leave to file is the addition of new parties, which CAVIC does not oppose. CAVIC’s response 

is thus entirely beside the point and should be rejected.  

CAVIC’s response fails to account for the reason for the Trustee’s amendments to the 

Complaint with respect to Count I.2 The Court dismissed Count I, holding that, as pled, the contracts 

at issue required the application of English law to the Plane 2-4 Finance Leases and that, under 

English law, the Plane 2-4 Finance Leases could not be recharacterized. In doing so, the Court 

declined to follow the contrary ruling in Morse Tool “because there, the court refused to enforce a 

choice of law clause in an allegedly fraudulent agreement, whereas here, there are no allegations of 

any fraudulent conduct.” [Dkt. No. 168 at 18.] See In re Morse Tool, Inc. 108 B.R. 384, 386 (Bankr. 

1 Bombardier filed a response in which it summarily joined in CAVIC’s response (See CAVIC Resp. [Dkt. No. 264] 
and Bombardier’s joinder [Dkt. No. 265].) For avoidance of doubt, although this reply refers to CAVIC as the party in 
opposition, this reply is also an opposition to Bombardier’s response and joinder to CAVIC’s response. 
2 CAVIC does not object to any of the changes to the factual allegations about the PDP or Counts II through VI relating 
to the PDP. 
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D. Mass. 1989) (holding that the “parties to a contractual conveyance cannot in their contract make 

a choice-of-law that binds creditors who allege that they were defrauded by the conveyance.”). The 

Court expressly granted the Trustee leave to amend to address these issues and the Trustee did just 

that—with amendments that specifically establish pursuant to the Court’s ruling why English law 

does not apply here. The Trustee added the factual allegations and documentary evidence showing 

that the Plane 2-4 Finance Leases were part of actual or constructively fraudulent transactions, as 

well as part of the larger fraudulent scheme involving Cassidy, Jetcraft, Fazal-Karim, and 

Bombardier. The significance of these amendments is explained in bullet points in the motion for 

leave to amend. Yet, CAVIC glosses over these reasons and makes no mention whatsoever of 

Morse Tool.  

In its CAVIC Ruling, the Court stated that Morse Tool did not apply because the Complaint 

did not allege fraud. In the Amended Complaint, the Trustee laid out detailed allegations of fraud 

to allege with particularity why Morse Tool does apply as a basis to recharacterize the Plane 2-4 

Finance Leases. CAVIC contends that this somehow creates an “illogical loop.” To do so, CAVIC 

must completely ignore Morse Tool’s holding that the choice-of-law clause does not bind the 

Trustee and the innocent creditors if the transaction is fraudulent. It is that simple. If the Trustee 

pleads (and later proves) the other elements of a fraudulent transfer—the “allegations of any 

fraudulent conduct” in this Court’s words—the English choice-of-law clause does not apply and 

the Trustee wins on both the recharacterization claim here and the fraudulent transfer claims in 

Jetcraft relating to the transfer of the proceeds of the loans on Planes 2-4 to Bombardier. Otherwise, 

parties could use disguised financing structures with witting or unwitting financing institutions such 

as CAVIC and transaction documents with English choice-of-law clauses to insulate themselves 

from liability for fraudulent transfers. The Amended Complaint also pleads two alternative theories 

as to why California law applies under the proper choice-of-law analysis and why English law 

permits recharacterization even if it does apply (a position that will be further supported by a 

declaration similar to the one recently filed in the Yuntian case), and that is enough. 

Rather than join issue with what the Trustee did and why, CAVIC creates a new theory of 

the Trustee’s case out of whole cloth. CAVIC “interprets” the Trustee’s amendments as some kind 
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of sea change to the theory of the case and the addition of an allegedly untimely fraudulent transfer 

claim against CAVIC, making for an “illogical loop.” This is CAVIC’s first strawman: a supposed 

fraudulent transfer claim seeking affirmative relief from CAVIC. There is no such claim. The 

Trustee does not seek to avoid any transfers to CAVIC nor avoid any obligations incurred by the 

Debtors to CAVIC. Rather, the Trustee is merely seeking to amend Count I to bolster his legal 

theories to recharacterize the Plane 2-4 Finance Leases as finance leases, which relief and specific 

transactions were squarely raised in the original Complaint, to address the Court’s prior rulings and 

to avoid and recover fraudulent transfers under §§ 548 and 550 from Bombardier. Indeed, CAVIC 

is unable to point to any actual damages that the Trustee is seeking to recover against CAVIC under 

Count I because the Trustee is not seeking damages from CAVIC.  

Rather, the Trustee is seeking recharacterization as part of the Court’s exclusive jurisdiction 

to determine whether the Debtors had “an interest in property” under §§ 541 and 548 as borrowers 

when loan proceeds were transferred to Bombardier at closing on the sale of the Planes 2, 3 and 4, 

to support its § 548 claim against Bombardier to avoid fraudulent transfers made to Bombardier. 

The Trustee’s recharacterization request, and the Court’s power to adjudicate this request, is further 

bolstered by the fact that CAVIC, through its special purpose vehicles, filed proofs of claim with 

this Court seeking distributions on account of over $239 million in general unsecured and 

administrative claims based upon the same Plane 2-4 Finance Leases. CAVIC can hardly cry foul 

when the Trustee seeks to recharacterize the Plane 2-4 Finance Leases to reflect the economic 

realities of a borrower lender relationship consistent with applicable law, when CAVIC is seeking 

payment from the estates on the same documents.  

Second, CAVIC is unable to show legally relevant prejudice. CAVIC’s assertions of 

prejudice ring hollow because, with respect to the challenged amendment, nothing substantive has 

changed about the nature of the allegations and claims against CAVIC. CAVIC provides little more 

than protests of “too much time, too much cost, too much hassle” that are common to every 

defendant. CAVIC even suggests that the amended complaint is just too complex for CAVIC and 

its counsel to litigate, which borders on the absurd. In any case, that complexity is due to how 

Cassidy, CAVIC, and Bombardier (along with their agent Fazal-Karim) structured these 
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transactions, including by using an English choice-of-law clause which bears no relation 

whatsoever to the transaction. Moreover, as stated above, CAVIC is hardly prejudiced by facing a 

recharacterization challenge to the 2-4 Plane Finance Leases when it submitted over $239 million 

in unsecured and administrative claims based upon these documents with the Court for payment, 

especially when recharacterization is critical to adjudicating and recovering fraudulent transfers 

from Bombardier that has also filed claims with the Court and is subject to the same claims 

administration process.  

CAVIC also asserts that it will be prejudiced because Bombardier and Jetcraft are not in 

this case and CAVIC is not in the Jetcraft case. As a party who opposed consolidation by asserting 

that coordination would be more than sufficient, that is the definition of chutzpah. See Motorola 

Credit Corp. v. Uzan, 561 F.3d 123, 128 n.5 (2d Cir. 2009) (noting that chutzpah is the quality of 

a person who murders his parents and then seeks mercy from the court as an orphan, and is a legal 

term of art analytically similar to unclean hands); In re McClure, 2015 WL 1756438, at *5 (Bankr. 

C.D. Cal. Apr. 14, 2015) (applying the chutzpah doctrine). Furthermore, this Court has already 

ruled that (i) CAVIC is a necessary party to Jetcraft under Rule 19(a)(1)(B) with respect to the 

Trustee’s fraudulent transfer claims against Bombardier because of CAVIC’s interest in the Plane 

2-4 Finance Leases, and (ii) that joinder is feasible, so CAVIC will be a party to a recharacterization 

claim relating to those finance leases one way or the other. 

Finally, CAVIC asserts the motion to amended should be denied because it would be futile 

since the amended claims are time-barred. CAVIC’s argument relies entirely on the strawman 

argument that the Trustee is seeking to avoid fraudulent transfers to CAVIC under § 548 and is thus 

subject to the two-year statute of limitations in § 546. The Trustee is not bringing a § 548 claim 

against CAVIC. The Trustee is seeking recharacterization of the Plane 2-4 Finance Leases to invoke 

the Court’s exclusive jurisdiction to determine whether the Debtors had an interest in funds, as 

borrowers under disguised financings, that were transferred to Bombardier at closing on the Plane 

2-4 Finance Leases under §§ 541 and 548 which can be done at any time prior to closing of the 

cases. Moreover, the Trustee’s request is also part and parcel of the claims administration process 

to adjudicate CAVIC’s and Bombardier’s claims including the recovery of fraudulent transfers 
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made to Bombardier which are an integral part of that process. There is no statute of limitations 

that applies to the Trustee’s recharacterization, and the claims process, including the prosecution 

of fraudulent transfer actions in the Jetcraft and Yuntian adversary actions, is far from completion.  

CAVIC has not met its high burden required for the Court to deny amendment—particularly 

here, when leave has already been granted for all of the claims and changes that CAVIC now 

challenges. The Court should grant the Trustee’s motion and accept the Amended Complaint. 

ARGUMENT 

I. The Court has already granted leave to amend for all of the changes to the Amended 
Complaint that CAVIC now challenges.  

As discussed in the original Motion, the Court has already granted the Trustee leave to 

amend when the Court entered its orders for the motion to dismiss the original Complaint. 

Specifically, the Court has already ruled on the Rule 15 issues and granted the Trustee leave to 

amend existing counts and factual allegations, including allegations relating to CAVIC, the CAVIC 

Statutory Trusts, and TVPX’s3 relation to certain finance leases. (See, e.g., Mot., Ex. 2 ¶¶ 136-39.) 

Notably, CAVIC does not challenge these factual amendments relating to the PDP finance lease 

agreements. Instead, CAVIC’s response focuses on denying the amendment as it is prejudicial and 

futile to allow the amendments.  

“The right to amend is broad, and encompasses the right to add a new cause or theory of 

action.” Urista v. Bank of Am., N.A., 2012 WL 10596, at *6 (N.D. Cal. Jan. 3, 2012) (cleaned up). 

Courts in the Ninth Circuit “generally allow plaintiffs to add new claims and/or parties to an 

amended complaint where a prior order of dismissal granted leave to amend without limitation.” 

MAO-MSO Recovery II, LLC v. Mercury Gen., 2018 WL 3357493, at *4 (C.D. Cal. May 23, 2018). 

Moreover, the Trustee’s amendments are legitimate because they specifically address the Court’s 

motion to dismiss rulings. Masimo Corp. v. Apple Inc., 2021 WL 925885, at *9 (C.D. Cal. Jan. 6, 

2021) (“Although the complaint has already been amended three times, [the plaintiffs] have 

addressed the [court’s] previous concerns.”).  

3 Neither CAVIC nor Bombardier objects to inclusion of the CAVIC Statutory Trusts or TVPX as new parties (nor do 
any of the new parties). As set forth in the Trustee’s motion, these parties must be added under Rule 19 because of the 
same logic that the Court set out in ruling on the motions to dismiss in Jetcraft. (Mot. at 9-13.)

Case 2:19-ap-01147-SK    Doc 267    Filed 06/09/21    Entered 06/09/21 11:45:48    Desc
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The Court has already granted leave to amend. [Dkt. No. 174 at 2 (order stating that “Counts 

I, III, IV, VI, and VII of the Adversary Complaint are dismissed with leave to amend”).] Since 

leave to amend was granted, the Trustee was also free to allege the additional facts necessary in the 

amended complaint. Wonderful Real Est. Dev. LLC v. Laborers Int’l Union of N. Am. Loc. 220, 

2020 WL 91998, at *8 n.9 (E.D. Cal. Jan. 8, 2020) (“Since leave to amend is being granted, Plaintiff 

is free to allege these additional facts in the amended complaint.”). The remainder of the 

amendments are unchallenged. CAVIC does not challenge the color-coding in the redlined 

Amended Complaint delineating which allegations the Trustee indisputably had leave to amend 

and which are new. CAVIC also does not challenge the addition of new parties. The Court should 

not give an advisory opinion on Rule 15 when it has already ruled on these issues and CAVIC did 

not seek reconsideration of that ruling.  

II. CAVIC fails to meet any of the five factors to deny leave to amend. 

Even if the Court had not already granted the Trustee leave to amend, CAVIC has not met 

its heavy burden to show that the amendments are improper. 

“Rule 15’s policy of favoring amendments to pleadings should be applied with ‘extreme 

liberality.’” Bitton v. Truderma, LLC, 774 F. App’x 404, 405 (9th Cir. 2019) (quoting U.S. v. Webb, 

655 F.2d 977, 979 (9th Cir. 1981)); see also In re Zetta Jet USA, Inc., 624 B.R. 461, 511 (Bankr. 

C.D. Cal. 2020) (same). And a court should grant leave to amend unless “the pleading could not 

possibly be cured by the allegation of other facts.” Lopez v. Smith, 203 F.3d 1122, 1127 (9th Cir. 

2000) (en banc) (cleaned up). “This liberality in granting leave to amend does not depend on 

whether the amendment will add parties or additional causes of action.” Puricle, Inc. v. Church & 

Dwight Co., 2008 WL 11343396, at *1 (C.D. Cal. Oct. 1, 2008).

The Trustee only had the initial burden to show a legitimate reason for amendment. Foman 

v. Davis, 371 U.S. 178, 182 (1962). It is CAVIC’s burden to show that leave is not warranted. 

Advanced Cardiovascular Sys., Inc. v. SciMed Life Sys., Inc., 989 F. Supp. 1237, 1241 (N.D. Cal. 

1997). CAVIC must show that denial is warranted based on five factors: (1) how many times the 

movant has amended, (2) the movant’s bad faith, (3) any undue delay, (4) prejudice to the opposing 

party, and (5) the futility of amendment. See M.H. v. City of San Bernardino, 2020 WL 5167718, 
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at *1 (C.D. Cal. July 17, 2020). This analysis “should be performed with all inferences in favor of 

granting the motion.” Griggs v. Pace Am. Grp., Inc., 170 F.3d 877, 881 (9th Cir. 1999) (cleaned 

up). And “[a]bsent prejudice, or a strong showing of any of the remaining Foman factors, there 

exists a presumption under Rule 15(a) in favor of granting leave to amend.” Gocke v. U.S., 2018 

WL 4945685, at *4 (C.D. Cal. Feb. 23, 2018) (quoting Eminence Capital, LLC v. Aspeon, Inc., 316 

F.3d 1048, 1052 (9th Cir. 2003)). CAVIC cannot meet any of the factors. 

A. CAVIC concedes that it cannot meet its burden on the first three factors. 

CAVIC does not discuss the first three factors in any part of its Response. Accordingly, 

CAVIC concedes that the first three factors do not apply.  

B. CAVIC fails to meet its burden to establish prejudice. 

CAVIC contends that it will be prejudiced because the amendments will increase the 

complexity of the case, lead to delay, and cause additional discovery. CAVIC’s argument is 

misplaced because complexity and cost are not relevant to the issue of prejudice. See, e.g., Seneca 

Ins. Co. v. Hanover Ins. Co., 2017 WL 10434402, at *8 (C.D. Cal. Aug. 30, 2017) (holding that “if 

the very addition of claims were prejudicial, no party could seek leave to amend its complaint to 

add new causes of action—the additional claims would certainly always require additional time 

and expense to the detriment of the party opposing amendment”) (cleaned up); Fair Hous. Council 

of Cent. Cal., Inc. v. Nunez, 2012 WL 217479, at *4 (E.D. Cal. Jan. 24, 2012) (“litigation costs 

alone are not grounds for denial of leave to amend”) (cleaned up).  

As for CAVIC’s claim of additional discovery, CAVIC fails to show legally cognizable 

prejudice. First, the cited cases are distinguishable because discovery has not even begun and the 

case is still in the early stages of litigation, regardless of how long the case has existed. Fradkin v. 

Wunderlich-Malec Eng’g Inc., 2019 WL 7940670, at *4 (C.D. Cal. Nov. 5, 2019) (finding no 

prejudice or undue delay where the Court had not “even set a scheduling conference or imposed a 

deadline for amendment of pleadings.”). On the other hand, CAVIC’s examples include situations 

in which discovery was already well underway. Jackson v. Bank of Hawaii, 902 F.2d 1385, 1387 

(9th Cir. 1990) (“Although the Bank does not specify what prior discovery would become null, 

additional discovery would have to be undertaken”); N2 Packaging Sys., LLC v. N2 Pack Canada 
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Inc., 2020 WL 2512786, at *4 (D. Ariz. May 15, 2020) (“the Second Amended Complaint would 

prejudice Defendants [because] [t]hey have already spent months conducting discovery on the 

claims in the First Amended Complaint, as they have propounded their disclosure responses and 

written discovery”); Dupree v. Apple, Inc., 2017 WL 201705, at *4 (N.D. Cal. 2017) (noting that 

the motion for leave to amend was filed when discovery was already initiated and scheduled, and 

allowing the amended pleading would require the court to continue a discovery deadline that was 

set to close in less than six weeks); AmerisourceBergen Corp. v. Dialysist West, Inc. 465 F.3d 946, 

953 (9th Cir. 2006) (Plaintiff waited fifteen months from the discovery of certain facts before filing 

a motion for leave to amend to include those facts and requisite new theory, when discovery was 

already underway and eight months remained to complete discovery.).  

Unlike the cases on which CAVIC relies, this case has seen no discovery. The Trustee has 

not issued or received any discovery from CAVIC. CAVIC has not issued or received any discovery 

from the Trustee, or any other party to this matter. CAVIC was not even involved in any Bankruptcy 

Rule 2004 discovery. CAVIC cannot argue that the scope of discovery is being expanded because 

it does not like that the law requires additional discovery in response to its defenses regarding 

choice-of-law. CAVIC has repeatedly argued that choice of law can be decided as a matter of law. 

But that is simply not the case under Morse Tool and related authority.  

CAVIC also contends that the new discovery issues are somehow prejudicial because the 

case has already been pending for two years. The stage of a case does not depend on the time since 

it was filed. A case does not cease to be in the early stages of litigation merely because it has been 

pending for a long time, nor does the length of time mean it is too late to add new defendants or 

adjust counts and factual pleadings. See DeHate v. Lowe’s Home Ctrs., LLC, 2020 WL 5875023, 

at *2 (C.D. Cal. July 9, 2020) (“New defendants are not prejudiced by the timing of their entry into 

a case when the ‘case is still at the discovery stage with no trial date pending.’”) (quoting DCD 

Programs, Ltd. v. Leighton, 833 F.2d 183, 188 (9th Cir. 1987) (rejecting the defendant’s argument 

that it had been unduly prejudiced when the district court allowed the plaintiff to a name defendant 

over a year after the complaint had been filed)). See also Melingonis v. Rapid Capital Funding, 

L.L.C., 2017 WL 1550045, at *3 (S.D. Cal. May 1, 2017) (rejecting the defendant’s argument that 
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“it w[ould] be prejudiced by being added as a defendant . . . because a number of deadlines in the 

Scheduling Order [had] already passed” because the case was in the early discovery stages). Again, 

the cases CAVIC cites do not apply to the facts of this case. In this case, discovery has not even 

begun, neither CAVIC or the Trustee have provided or taken any written or oral discovery, and no 

trial date has been set. And, the Court has not set a deadline for any amendments to pleadings or 

the addition of parties pursuant to Local Bankruptcy Rule 7016-1(a)(4)(A). Accordingly, the case 

is still in its earliest stages, regardless of the time that has passed since the case was filed.  

CAVIC argues that the length of the Trustee’s complaint and its confusing allegations are 

also grounds for prejudice. (CAVIC Resp. at 23.) Those cases, however, are also distinguishable 

from the Trustee’s proposed amendments. CAVIC argues that “[p]rolix, confusing complaints . . . 

impose unfair burdens,” and that “months or years of discovery and motions” will be required for 

defendants to determine why they are being sued. McHenry v. Rome, 84 F.3d 1172, 1178; 1189 

(9th Cir. 1996). The amended complaints in McHenry were devoid of any legal theories and full of 

irrelevant facts that made it impossible to determine what the suits were about and who was being 

sued. Id. at 1177-78 (noting that plaintiff included explanations about what brand of motorcycles 

police officers rode and information about a journalist being hurt by a police officer, with the Court 

noting that “the pleading seems designed to provide quotations for newspapers.”). CAVIC also 

argues that the Trustee’s complaint leaves the “defendants guessing as to which claim was brought 

against them.” Moon v. City of Orange, 2020 WL 6145106, at *6 (C.D. Cal. Sept. 18, 2020). But 

the plaintiff in Moon had five opportunities to amend its complaint in compliance with the Court’s 

deficiencies, and simply disregarded the Court’s orders by re-including dismissed defendants and 

adding new claims. Id. Here, this is the Trustee’s first amended complaint, which is narrowly 

tailored to address the Court’s identified deficiencies, mainly the Court’s interpretation of the 

choice of law issue in the context of Morse Tool. CAVIC provides no legitimate reason why it 

cannot handle complex litigation. 

CAVIC also argues that prejudice should be found because litigation of the new 

amendments will lead to significant resources being wasted. (CAVIC Resp. at 23 (citing Dupree, 

2017 WL 201705, at *4, and Stambanis v. Tbwa Worldwide, Inc., 2020 WL 4060171, at *2 (C.D. 
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Cal. July 20, 2020).) Both cases are distinguishable because they involved fourth and third amended 

complaints respectively that introduced new claims. Dupree 2017 WL 201705 at *4; Stambanis, 

2020 WL 4060171, at *2. Unlike in those cases, this is the Trustee’s first amended complaint, and 

it seeks to clarify deficiencies identified by the Court, not to add new claims.  

Further, CAVIC fails to recognize that the fraudulent transfer issues relating to Planes 2-4 

will be litigated regardless. Even if CAVIC were right that a fraudulent transfer does not invalidate 

the choice-of-law clause, and that the Trustee cannot avoid and recover the transfers of the loan 

proceeds to Bombardier relating to Planes 2-4 under § 548 because the Debtors did not have an 

interest in those funds, the same issues will have to be litigated because the Debtors also made 

transfers of more than $30 million of additional funds about which there is no recharacterization 

dispute. (See Jetcraft Am. Compl. [Dkt. No. 221-1], Counts 12-13, ¶¶ 699, 711.)  

CAVIC’s dizzying “logical loop” argument is not only needlessly complex, it completely 

ignores what the Trustee actually pleads. (CAVIC Resp. at 23-25.) CAVIC apparently believes that 

the Trustee alleges that the Plane 2-4 Leases must be recharacterized to be fraudulent, and that they 

must be fraudulent because they must be recharacterized. The Trustee does not argue that the 

transfers were fraudulent because the Plane 2-4 Finance Leases are finance leases rather than true 

leases or operating leases. It is an ancillary issue. Whether the Plane 2-4 Finance Leases are part of 

the commercial bribery and kickback scheme operated by Cassidy, Fazal-Karim, and Bombardier 

does not depend on the recharacterization of the Plane 2-4 Finance Leases. Whether Cassidy acted 

with actual intent to defraud creditors because he was substantially certain that the natural 

consequences of taking kickbacks and embezzling millions would cause the Debtors to fail does 

not depend on the recharacterization of the Plane 2-4 Finance Leases. Whether the Debtors received 

reasonably equivalent value in the transactions for Planes 2-4 and whether they were insolvent at 

the time, does not depend on the recharacterization of the Plane 2-4 Finance Leases.  

There is no logical loop with the claims being predicated upon the result of the other and 

vice versa, just two related claims that should be decided together. If the Trustee pleads (and later 

proves) that the Plane 2-4 transactions were fraudulent, then Morse Tool holds that the English 

choice-of-law provisions do not bind the Trustee, California law applies, and the Trustee has a 
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straightforward claim for recharacterization. Morse Tool, 108 B.R. at 386 (“[T]his is a fraudulent 

conveyance action . . . The choice-of-law binds only parties to the contract, not the Trustee or the 

creditors.”). CAVIC does not now and has not ever provided any argument that the Plane 2-4 

Finance Leases cannot be recharacterized under California law. [Dkt. No. 59 at 20-22; Dkt. No. 82 

at 12-14.] CAVIC only argues that English law prohibits recharacterization. 

If, for some reason, the Court decides that it needs to decide the choice-of-law question first 

before it can even reach the fraudulent transfer, that fails for two reasons. First, it flies in the face 

of Morse Tool. That is why CAVIC does not, and cannot, address Morse Tool in its response. Morse 

Tool is unambiguous on this point. See Morse Tool, 108 B.R. at 386.  

Second, the Trustee has asserted two other bases for recharacterization: (i) that the choice-

of-law provisions are ineffective because California has a statutory directive under Restatement 

(Second) of Conflict of Laws § 6(1) that requires the application of the California Commercial 

Codes, (Am. Compl. ¶¶ 455-478); and (ii) even under English law, the transactions would be 

characterized as finance leases. (Am. Compl. ¶¶ 479-485.) To be sure, even if CAVIC prevails on 

both of those issues, it still must face discovery under Morse Tool, because under Morse Tool, the 

Trustee is not bound by the choice-of-law if the other elements of fraudulent transfer are met. See 

Morse Tool, 108 B.R. at 386.  

CAVIC can take whatever positions it wants on a motion to dismiss about English law and 

recharacterization, but what it cannot do (and what the Court should not do) is prevent the Trustee 

from alleging fraudulent conduct and then argue that Morse Tool does not apply because “there are 

no allegations of any fraudulent conduct.” [Dkt. No. 168 at 14.] Accordingly, CAVIC has not met 

its burden to show that it would be prejudiced by the Trustee’s amendments. The amendments are 

specifically tailored to address deficiencies identified by the Court, and are not wasteful, litigious 

tactics employed to unnecessarily increase discovery and costs.  

C. CAVIC fails to meet its burden to show that the Trustee’s amendments are futile. 

CAVIC misconstrues the Motion and argues that the Trustee is prohibited from bringing 

his Count I claim (declaratory judgment for recharacterization) because the claim is actually a 

repackaged, time-barred claim against CAVIC under § 548. (See, e.g., CAVIC Resp. at 23.) For 

Case 2:19-ap-01147-SK    Doc 267    Filed 06/09/21    Entered 06/09/21 11:45:48    Desc
Main Document      Page 16 of 22



DLA PIPER LLP (US)
LOS A NG EL ES

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

12 
EAST/182188781

the reasons stated below, Count I is not time-barred, and the Trustee is not seeking affirmative relief 

against CAVIC under § 548, but is instead seeking to recharacterize the relevant agreements under 

the Court’s jurisdiction to determine the Debtors’ interest in property under §§ 541 and 548 and to 

adjudicate claims and recover fraudulent transfers as part of the claims process. 

1. The recharacterization claim is not time-barred because it falls within the 
Court’s exclusive jurisdiction to determine property of the estate under § 541 
and determine “an interest of a debtor” under § 548.  

CAVIC argues at length why it believes the Trustee cannot bring a § 548 claim against 

CAVIC because such a claim would be time-barred. One problem: this is entirely irrelevant because 

the Trustee is not seeking and has never sought affirmative relief on fraudulent transfer claims 

against CAVIC. Instead, the Trustee is seeking to recharacterize the Plane 2-4 Finance Leases as 

part of the Court’s jurisdiction to determine property of the estate under § 541 and whether loan 

proceeds paid to Bombardier at closing on Planes 2-4 constituted “an interest of a debtor” subject 

to avoidance under § 548. If the Court determines that the Debtors had an “interest in property” as 

borrowers when loan proceeds were paid to Bombardier at the closing on the sale of Planes 2-4, 

and that the other elements for the § 548 claim against Bombardier are met, then Bombardier—not 

CAVIC—will be liable to return these transfers to the estates under §§ 548 and 550. The Court 

ruled in Jetcraft that CAVIC was a necessary party because the Trustee was seeking recovery of 

payments made from CAVIC directly to Bombardier under the recharacterized Plane 2-4 Finance 

Leases. The court found that recharacterizing the Plane 2-4 Finance Leases, as well as granting 

such a recovery, would “undoubtedly have a ‘direct and immediate’ impact on CAVIC’s rights,” 

and that CAVIC was therefore a necessary party. [Jetcraft Dkt. No. 109 at 38.] Nonetheless, the 

Trustee does not seek affirmative relief against CAVIC to avoid and recover transfers under §§ 548 

and 550 but, rather, a declaratory judgment for the Court to determine that the Debtors had an 

interest in the loan proceeds to support claims against Bombardier under §§ 541 and 548; this relief 

would also serve as a predicate to the Trustee’s fraudulent transfer claims against Bombardier in 

accordance with the Court’s ruling in Jetcraft, but it simply does not seek any recovery from 
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CAVIC.4

2. The Trustee’s recharacterization claim is not subject to a statute of limitations. 

  Count I is not time-barred because recharacterization claims are essentially part of the 

claims allowance process and therefore not subject to a statute of limitations. In re Maxim Truck 

Co., Inc., 415 B.R. 346, 359 (Bankr. S.D. Ind. 2009); see also In re Fitness Holdings Int’l, Inc., 

714 F.3d 1141, 1148 (9th Cir. 2013) (finding that bankruptcy courts have the power to 

recharacterize claims as part of claims disallowance under section 502). The Supreme Court has 

long held that the power of bankruptcy courts to allow or disallow claims as part of the claims 

administration process is “essential to the performance of the duties imposed upon it” and that the 

“whole process of proof, allowance and distribution is . . . an adjudication of interests claimed in a 

res,” and therefore the bankruptcy courts have the requisite “jurisdiction to adjudicate controversies 

relating to property within their possession.” Katchen v. Landy, 382 U.S. 323, 329-330 (1966) 

(quoting Lesser v. Gray, 236 U.S. 70 (1915) and Gardner v. N.J., 329 U.S. 565 (1947)); In re 

Bellingham Ins. Agency, Inc., 702 F.3d 553, 563-64 (9th Cir. 2012) (noting the distinction between 

creditors who submit proofs of claim and thus consent to the court’s adjudication of actions related 

to those claims, and those who do not). An important aspect of the claims administration process is 

the adjudication of avoidance and preference actions. See, e.g., N. Pipeline Const. Co. v. Marathon 

Pipe Line Co., 458 U.S. 50, 54 (1982); Pepper v. Litton, 308 U.S. 295, 304 n.11 (1939); U.S. Fid. 

& Guar. Co. v. Bray, 225 U.S. 205, 217 (1912); Langenkamp v. Culp, 498 U.S. 42, 44-45 (1990).  

  Bombardier, CAVIC and each of the CAVIC Statutory Trusts filed proofs of claim in the 

Debtors’ bankruptcy cases, and thereby consented to the Court’s core jurisdiction to adjudicate 

related to those claims, including a potential recharacterization and avoidance and recovery of 

fraudulent transfers. The adjudication of the Trustee’s recharacterization requests in Count I are 

central to his fraudulent transfer claims against Bombardier and are integral to the claims process 

and the Court’s equitable jurisdiction to adjudication of interests in assets recoverable and available 

4 It will, however, impact CAVIC’s ability to recover any amounts on account of its administrative claims totaling 
$14,655,734.72 that it filed against the estates. If the Court recharacterizes the Plane 2-4 Finance Leases as disguised 
financings, CAVIC will likely not have an administrative claim since it never requested, nor received, adequate 
protection under § 363(e). If, however, the Court determines that the Plane 2-4 Finance Leases are personal property 
leases subject to § 365(d)(5), CAVIC may be entitled to an administrative claim if it can demonstrate a benefit to the 
estate measured by the fair market rental value of the aircraft. 
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for distribution to creditors. 

  In Maxim Truck, the chapter 7 trustee sought to recharacterize as equity several loans that 

the defendants made to the debtor. In re Maxim Truck Co, Inc., 415 B.R. at 359. The defendants 

moved to dismiss, arguing that the trustee’s recharacterization claim failed to relate back to the 

original complaint. Id. The court noted that “relation back” was only implicated where the 

applicable statute of limitations has expired, and that a claim for recharacterization was part of the 

claims process, which had not yet begun. Id. The court therefore denied the motion to dismiss the 

trustee’s recharacterization count. Id.; see also In re Russell Cave Co, Inc., 107 Fed. App’x 449, 

451 (6th Cir. 2004) (noting that a recharacterization claim and a claim objection are “one-in-the-

same” because a bankruptcy court may consider equitable grounds for disallowance of a claim).  

  The same logic applies here. CAVIC and the CAVIC Statutory Trusts filed proofs of claim 

totaling more than $237 million against the Debtors’ estates based on the same documents that the 

Trustee seeks to recharacterize, yet CAVIC argues that an action to recharacterize those claims 

would be time-barred.5 CAVIC willingly submitted the Plane 2-4 Finance Leases for Court scrutiny 

and examination when it filed its proofs of claim. Thus, CAVIC may not now assert the Plane 2-4 

Finance Leases are insulated from a recharacterization challenge on timeliness grounds when the 

claims process has not even begun in earnest. Moreover, the Court’s determination of whether the 

Debtors had an interest in proceeds for purposes of §§ 541 and 548 that were transferred to 

Bombardier is critical to the Court’s adjudication of hundreds of millions of dollars of fraudulent 

transfer claims against Bombardier under §§ 548 and 550. The Court has exclusive jurisdiction to 

determine this issue and adjudicate fraudulent transfer claims as part of the claims administration 

process which is “essential” to the performance of a bankruptcy court’s duties. The claims process 

is not subject to any statute of limitations but will end when the Court concludes the process.  

  CAVIC’s arguments are without merit. Count I to recharacterize the Plane 2-4 Finance 

Leases invokes the core jurisdiction if the Court to determine interests of the debtors in property 

under §§ 541 and 548 to recover fraudulent transfers of loan proceeds from Bombardier. Moreover, 

the Trustee’s request to recharacterize the Plane 2-4 Finance Leases is part and parcel of the claims 

5 See Request for Judicial Notice in Support of the Trustee’s Reply in Support of Motion for Leave to Amend Adversary 
Complaint, filed contemporaneously herewith, for a list of claims filed by CAVIC and the CAVIC Statutory Trusts. 
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process in which CAVIC and the CAVIC Statutory Trusts have knowingly and willingly 

participated through their filing of over $239 million in proofs of claim. It is a fundamental duty of 

the Court to administer the claims process, including allowing and disallowing claims and 

recovering fraudulent transfers, to distribute estate property to creditors in fair and equitable 

manner. Contrary to CAVIC’s assertions, there is no statute of limitations imposed on the Court to 

complete these tasks. Accordingly, Count I is not time-barred because the claims process has not 

yet begun, and adjudication of CAVIC’s claims (including whether they should be recharacterized) 

is fundamental to the court’s core jurisdiction.  

  If the Court were to find that the recharacterization claim against CAVIC were governed by 

the four-year statute of limitations for actions on written contracts under California law, see Cal. 

Civ. Proc. Code § 337, the claims against CAVIC would likewise be timely.6 “Rule 15(c) states 

that an amendment relates back when, among other things, ‘the law that provides the applicable 

statute of limitations allows relation back.’” Graves, 2019 WL 8168060, at *5. “Federal courts 

apply a state’s relation back doctrine . . . when state law is more permissive than Rule 15(c).” Id. 

California’s relation back standard is more lenient that the federal standard. See, e.g., Merritt v. 

Cnty. of L.A., 875 F.2d 765, 768 (9th Cir. 1989) (“We reached this determination despite the fact 

that substitution of the additional defendants would have violated the notice requirements of the 

federal rule. Under California relation back rules, there is no notice-to-defendants requirements as 

in the federal rule.”). For all the reasons in the Trustee’s original motion, including on equitable 

tolling, the claims against CAVIC are timely and thus not futile for this reason as well.7

6 If the Court determined that the claims were governed by the English statute of limitations, they would also be timely 
because English law provides for a six-year statute of limitations, see Limitation Act of 1980 § 5, and the first of the 
Plane 2-4 Finance Leases was not even executed until May 24, 2016. (Am. Compl. Sch. 2, Ex. 2-27.) 
7 Nor can CAVIC meet its burden to show that Count I is somehow a new claim or that the addition of new parties is 
improper. The only change to Count I in the Amended Complaint is the four new defendants: the CAVIC Statutory 
Trusts and nominal party TVPX. CAVIC does not object to these additions. In any case, Fed. R. Civ. P. 19, made 
applicable to this adversary proceeding by Fed. R. Bankr. P. 7019, provides that where joinder is feasible, “[i]f a person 
has not been joined as required, the court must order that the person be made a party” (emphasis added). Thus, under 
the plain language of the rule, a court has no discretion in ordering joinder of a necessary party whose joinder is feasible. 
See also Weeks v. La Quinta Holdings, Inc., 2021 WL 230035, at *2 (C.D. Cal. Jan. 22, 2021) (the “Ninth Circuit 
explains [that Rule 19] requires joinder” of a necessary party”). For the same reason, the proposed Amended Complaint 
seeks to add the three CAVIC Statutory Trusts and nominal party TVPX. The reasons the Court provided for adding 
CAVIC as a necessary party in Jetcraft could apply to the additional parties that the Trustee seeks to add here. Under 
the same precedent described above, if these parties are necessary and can be feasibly joined, the Court has no discretion 
and must join these parties.  
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3. The Amended Complaint is not a “shotgun pleading.” 

CAVIC argues that the Trustee’s amendments are impermissible shotgun pleadings because 

the Trustee’s amendments do not relate to CAVIC and are so confusing that CAVIC cannot begin 

to comprehend the claims made against it. (CAVIC Resp. at 20-21.) As explained above, the 

additional factual allegations go directly to a key issue: whether the choice-of-law clauses in 

CAVIC bind the Trustee and innocent creditors under Morse Tool.  

The Trustee set forth in bullet points in the Motion precisely why the Amended Complaint 

added these facts: to address the Court’s holdings on choice of law. (Mot. at 2-3.) Among other 

things, the Amended Complaint addresses the Court’s finding that Morse Tool was distinguishable 

“because there, the court refused to enforce a choice of law clause in an allegedly fraudulent 

agreement, whereas here, there are no allegations of any fraudulent conduct.” [Dkt. No. 168 at 14.] 

Nowhere in its Response does CAVIC mention Morse Tool or the Trustee’s express statement that 

the amendments were made in part to address Morse Tool. Any feigned confusion is solely of 

CAVIC’s own making.  

Moreover, CAVIC argues that the Trustee needs to explain on a plane-by-plane basis the 

allegations asserted related to Plane 2-4. (CAVIC Resp. at 21.) The Trustee included specific 

headings relating to Count I and the actual and constructive fraudulent transfer allegations on the 

one hand, (Am. Compl. at 13, 67, 79, 87), and Counts II-VI and the CAVIC PDP on the other. (Am. 

Compl. at 88). Put differently, because of the nature of the fraudulent kickback, commercial 

bribery, and embezzlement scheme, all of those allegations relate to Planes 2-4.  

The cases CAVIC cites regarding shotgun pleading are different in kind, not just degree. 

The shotgun pleadings in those opinions did not address the issues identified in rulings on motions 

to dismiss or combined multiple claims into a single count. See, e.g., Casavelli v. Johanson, 2020 

WL 4732145, at *3 (D. Ariz. Aug. 14, 2020) (dismissing count for document fraud because 

plaintiffs did not “specifically explain how this alleged document fraud infringes on any of their 

federal constitutional or statutory rights”); Solberger v. Wachovia Sec., LLC, 2010 WL 2674456, 

at *5 (C.D. Cal. June 30, 2010) (denying leave to amend because amendments did not address 

issues highlighted by court related to specific factual allegations as to what defendants did wrong, 
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instead simply providing that defendants “knew or should have known” certain facts); Stenzel v. 

Equifax Info. Servs., LLC, 2020 WL 60156, at *2 (M.D. Fla. Jan. 6, 2020) (explaining that the 

amendments alleged five counts in a single claim and combined two counts into one rather than 

adding specific factual allegations). The Amended Complaint does neither of these things. 

CONCLUSION 

For the reasons above and in the Trustee’s motion and memorandum of law, the Court 

should grant Trustee leave to file the proposed Amended Complaint in full and grant any other 

relief the Court considers appropriate.  

Dated: June 9, 2021  DLA PIPER LLP (US)

 /s/ John K. Lyons  

David B. Farkas (SBN 257137) 
John K. Lyons (admitted pro hac vice) 
Jeffrey S. Torosian (admitted pro hac vice) 
Joseph A. Roselius (admitted pro hac vice) 

Attorneys for the Chapter 7 Trustee 
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DAVID B. FARKAS (SBN 257137) 
david.farkas@us.dlapiper.com 
DLA PIPER LLP (US) 
2000 Avenue of the Stars 
Suite 400 North Tower 
Los Angeles, California 90067-4704 
Tel: (310) 595-3412 
Fax: (310) 595-3312 

JOHN K. LYONS (Pro Hac Vice) 
john.lyons@us.dlapiper.com 
JEFFREY S. TOROSIAN (Pro Hac Vice) 
jeffrey.torosia@us.dlapiper.com 
JOSEPH A. ROSELIUS (Pro Hac Vice) 
joseph.roselius@us.dlapiper.com 
DLA PIPER LLP (US) 
444 West Lake Street, Suite 900 
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Tel: (312) 368-4000 
Fax: (312) 236-7516 

Attorneys for Jonathan D. King as Chapter 7 Trustee 

UNITED STATES BANKRUPTCY COURT 
CENTRAL DISTRICT OF CALIFORNIA 

LOS ANGELES DIVISION

In re: 

ZETTA JET USA, INC., a California corporation, 

Debtor. 

Lead Case No.: 2:17-bk-21386-SK 
Chapter 7 
Jointly Administered With: 
Case No.: 2:17-bk-21387-SK 

Adv. Proc. No. 2:19-ap-1147-SK 

APPENDIX OF UNPUBLISHED 
OPINIONS CITED IN TRUSTEE’S 
REPLY IN SUPPORT OF MOTION 
FOR LEAVE TO AMEND 
ADVERSARY COMPLAINT

Hearing Date and Time: 
Date: June 30, 2021 
Time: 9:00 a.m. (PDT) 
Place: Courtroom 1575 

255 East Temple Street 
Los Angeles, CA 90012 

In re: 

ZETTA JET PTE, LTD., a Singaporean 
corporation, 

Debtor. 

JONATHAN D. KING, solely in his capacity as 
Chapter 7 Trustee of Zetta Jet USA, Inc. and Zetta 
Jet PTE, Ltd.,  

Plaintiff, 

v. 

CAVIC AVIATION LEASING (IRELAND) 22 
CO. DESIGNATED ACTIVITY COMPANY; and 
BOMBARDIER AEROSPACE CORPORATION, 

Defendants. 
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APPENDIX OF UNPUBLISHED OPINIONS RE TRUSTEE’S REPLY IN SUPPORT OF MOTION FOR LEAVE TO AMEND 
ADVERSARY COMPLAINT

In accordance with Local Bankruptcy Rule 9013-2(b)(4), the Trustee hereby submits copies 

of unpublished judicial opinions cited in Trustee’s Reply in Support of Motion for Leave to Amend 

Adversary Complaint (the “Reply”). The unpublished judicial opinions cited in the Reply are 

attached hereto as follows:  

1. Exhibit 1: Casavelli v. Johanson, 2020 WL 4732145 (D. Ariz. Aug. 14, 2020) 

2. Exhibit 2: DeHate v. Lowe’s Home Ctrs., LLC, 2020 WL 5875023 (C.D. Cal. July 9, 

2020) 

3. Exhibit 3: Dupree v. Apple, Inc., 2017 WL 201705 (N.D. Cal. 2017) 

4. Exhibit 4: Fair Hous. Council of Cent. Cal., Inc. v. Nunez, 2012 WL 217479 (E.D. Cal. 

Jan. 24, 2012) 

5. Exhibit 5: Fradkin v. Wunderlich-Malec Eng’g Inc., 2019 WL 7940670 (C.D. Cal. Nov. 5, 

2019) 

6. Exhibit 6: Gocke v. U.S., 2018 WL 4945685 (C.D. Cal. Feb. 23, 2018) 

7. Exhibit 7: In re McClure, 2015 WL 1756438 (Bankr. C.D. Cal. Apr. 14, 2015) 

8. Exhibit 8: M.H. v. City of San Bernardino, 2020 WL 5167718 (C.D. Cal. July 17, 2020) 

9. Exhibit 9: MAO-MSO Recovery II, LLC v. Mercury Gen., 2018 WL 3357493 (C.D. Cal. 

May 23, 2018). 

10. Exhibit 10: Masimo Corp. v. Apple Inc., 2021 WL 925885 (C.D. Cal. Jan. 6, 2021) 

11. Exhibit 11: Melingonis v. Rapid Capital Funding, 2017 WL 1550045 (S.D. Cal. May 1, 

2017) 

12. Exhibit 12: Moon v. City of Orange, 2020 WL 6145106 (C.D. Cal. Sept. 18, 2020) 

13. Exhibit 13: N2 Packaging Sys., LLC v. N2 Pack Canada Inc., 2020 WL 2512786 (D. Ariz. 

May 15, 2020) 

14. Exhibit 14: Puricle, Inc. v. Church & Dwight Co., 2008 WL 11343396 (C.D. Cal. Oct. 1, 

2008) 

15. Exhibit 15: Seneca Ins. Co. v. Hanover Ins. Co., 2017 WL 10434402 (C.D. Cal. Aug. 30, 

2017) 
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16. Exhibit 16: Solberger v. Wachovia Sec., LLC, 2010 WL 2674456 (C.D. Cal. June 30, 

2010) 

17. Exhibit 17: Stambanis v. Tbwa Worldwide, Inc., 2020 WL 4060171 (C.D. Cal. July 20, 

2020) 

18. Exhibit 18: Stenzel v. Equifax Info. Servs., LLC, 2020 WL 60156 (M.D. Fla. Jan. 6, 2020) 

19. Exhibit 19: Urista v. Bank of Am., N.A., 2012 WL 10596 (N.D. Cal. Jan. 3, 2012). 

20. Exhibit 20: Weeks v. La Quinta Holdings, Inc., 2021 WL 230035 (C.D. Cal. Jan. 22, 

2021) 

21. Exhibit 21: Wonderful Real Est. Dev. LLC v. Laborers Int’l Union of N. Am. Loc. 220, 

2020 WL 91998 (E.D. Cal. Jan. 8, 2020) 

22. Exhibit 22: Graves v. California Dep’t of Corr. & Rehab., 2019 WL 8168060 (C.D. Cal. 

Nov. 14, 2019) 

Dated: June 9, 2021  DLA PIPER LLP (US)

 /s/ John K. Lyons  

David B. Farkas (SBN 257137) 
John K. Lyons (admitted pro hac vice) 
Jeffrey S. Torosian (admitted pro hac vice) 
Joseph A. Roselius (admitted pro hac vice) 

Attorneys for the Chapter 7 Trustee 
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KeyCite history available
2020 WL 4732145

Only the Westlaw citation is currently available.
United States District Court, D. Arizona.

Nicholas CASAVELLI, et al., Plaintiffs,
v.

Donna J JOHANSON, et al., Defendants.

No. CV-20-00497-PHX-JAT
|

Signed 08/14/2020

Attorneys and Law Firms

Nicholas Casavelli, Sun City, AZ, pro se.

Nicolina Castelli, Sun City, AZ, pro se.

Bryan Louis Eastin, Christopher Joseph Charles, 
Provident Law PLLC, Scottsdale, AZ, for Defendants 
Donna J. Johanson, Garpdon LLC, Johanson Family 
Revocable Trust, Bryan L. Eastin, Margret Eastin, 
Provident Law PLLC.

Connie Totorica Gould, Office of the Attorney General, 
Phoenix, AZ, for Defendants Bruce R. Cohen, Lisa Daniel 
Flores.

Bradley Ray Pollock, Gregory James Marshall, Snell & 
Wilmer LLP, Phoenix, AZ, for Defendant BBVA USA.

ORDER

James A. Teilborg, Senior United States District Judge

*1 Pending before the Court are three motions to dismiss, 
(Doc. 38; Doc. 61; Doc. 63), and Plaintiffs’ Motion for 
Leave to File 2nd Verified Amended Complaint (Doc. 
68). Each motion is ripe. The Court now rules on the 
motions.1

 

I. BACKGROUND
In short, Plaintiffs claim that Defendants have conspired 
against them in a pending state court action in Maricopa 
County Superior Court. (Doc. 14). Defendants include the 
parties to that state court action, counsel, Maricopa 
County Superior Court judges, and a bank. (Id.). 
Plaintiffs’ Amended Complaint (Doc. 14) asserts eight 
causes of action, includes 274 paragraphs of allegations 
that span fifty-nine pages, and cites to violations arising 
from over twenty sources of law, including the United 
States Constitution, the United States Code, and Arizona 
law. (Doc. 14). Since filing the Amended Complaint 
(Doc. 14), Plaintiffs have sought leave to amend and 
attached a proposed amended complaint that addresses 
some of the asserted defects raised by the motions to 
dismiss. (Doc. 68). This proposed complaint includes 
about 500 paragraphs of allegations and 100 pages. (Doc. 
68-1).
 

II. LEGAL STANDARD
Federal Rule of Civil Procedure 8(a) requires that a 
complaint include, among other things, “a short and plain 
statement of the claim showing that the pleader is entitled 
to relief.” Fed. R. Civ. P. 8(a)(2). This statement “need 
not contain detailed factual allegations; rather, it must 
plead ‘enough facts to state a claim to relief that is 
plausible on its face.’ ” Clemens v. DaimlerChrysler 
Corp., 534 F.3d 1017, 1022 (9th Cir. 2008) (quoting Bell 
Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). Rule 
8(a) “demands more than an unadorned, 
the-defendant-unlawfully-harmed-me accusation.” 
Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). Although a 
court must accept all factual allegations at the pleading 
stage, courts may not accept legal conclusions couched as 
factual allegations. Id. at 678–79. As such, “threadbare 
recitals of the elements of a cause of action, supported by 
mere conclusory statements” are not sufficient to state a 
claim. Id. Indeed, the short and plain statement required 
by Rule 8(a) must “give the defendant fair notice of what 
the ... claim is and the grounds upon which it rests.” 
Twombly, 550 U.S. at 555 (alteration in original) (citation 
omitted).
 
Further, “[e]ach allegation must be simple, concise, and 
direct.” Fed. R. Civ. P. 8(d)(1); see also Fed. R. Civ. P. 
10(b) (“A party must state its claims or defenses in 
numbered paragraphs, each limited as far as practicable to 
a single set of circumstances.”). “Where a complaint 
contains the factual elements of a cause, but those 
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elements are scattered throughout the complaint without 
any meaningful organization, the complaint does not set 
forth a ‘short and plain statement of the claim’ for 
purposes of Rule 8.” Chagolla v. Vullo, No. 
CV-17-01811-PHX-SPL, 2018 WL 10602297, at *2 (D. 
Ariz. Mar. 30, 2018) (citing Sparling v. Hoffman Constr. 
Co., 864 F.2d 635, 640 (9th Cir. 1988)).
 
*2 A complaint may be dismissed where it “fail[s] to state 
a claim upon which relief can be granted.” See Fed. R. 
Civ. P. 12(b)(6). All facts are read in the light most 
favorable to the plaintiff. See Shwarz v. United States, 234 
F.3d 428, 435 (9th Cir. 2000). Moreover, a pro se 
litigant’s pleadings must be liberally construed. See 
Blaisdell v. Frappiea, 729 F.3d 1237, 1241 (9th Cir. 
2013). But the liberal construction owed to pro se 
pleadings is not a form of immunity from the Federal 
Rules of Civil Procedure, including federal pleading 
requirements. Ghazali v. Moran, 46 F.3d 52, 54 (9th Cir. 
1995).
 
When the complaint does not state a claim upon which 
relief can be granted, the next inquiry is whether 
amendment can cure the defect. See Lacey v. Maricopa 
County, 693 F.3d 896, 926 (9th Cir. 2012) (en banc); see 
also Fed. R. Civ. P. 15(a)(2) (providing that courts should 
“freely give leave [to amend] when justice so requires”). 
Rule 15(a)(2) establishes a “policy favoring liberal 
amendment.” Verizon Del., Inc. v. Covad Commc’ns Co., 
377 F.3d 1081, 1091 (9th Cir. 2004). Nonetheless, leave 
to amend should be denied if amendment would be futile. 
See Airs Aromatics, LLC v. Op. Victoria’s Secret Stores 
Brand Mgmt., Inc., 744 F.3d 595, 600 (9th Cir. 2014).
 

III. ANALYSIS
The Amended Complaint includes eight causes of action. 
(Doc. 14). Defendants seek dismissal of all of them. (Doc. 
38; Doc. 61; Doc. 63). As will be discussed, Plaintiffs’ 
Amended Complaint (Doc. 14) fails to meet federal 
pleading standards as it constitutes an impermissible 
“shotgun pleading.” Plaintiffs articulate a host of claims 
and present myriad allegations often without clearly 
indicating which of the Defendants did exactly what to 
harm them. See Chagolla, 2018 WL 10602297, at *2. 
Nevertheless, there are certain claims that the Court is 
able to specifically address. The Court will now take 
those claims in turn before pivoting to the global issues 
within the Amended Complaint (Doc. 14).
 

a. Count Three: Court-Created Danger
Plaintiffs assert claims against Defendants for 
“court-created danger” under 42 U.S.C. § 1983. (Doc. 14 
at 39). The central allegation is that Defendant Flores, a 
Maricopa County Superior Court judge, held a hearing on 
March 11, 2020 in the underlying state court action in the 
midst of the COVID-19 pandemic. (Id. at 39–40). 
Plaintiffs identify no constitutional or federal statutory 
right infringed as a result of holding a court hearing 
during a pandemic. The Court is aware of none either. 
While the Court will dismiss this claim, it will give 
Plaintiffs leave to amend.2 However, Plaintiffs must 
establish a particular federal right—either constitutional 
or statutory—that was infringed by holding a hearing on 
March 11, 2020. Paul v. Davis, 424 U.S. 693, 700 (1976). 
A vague reference to due process or other constitutional 
rights will not do. See id. at 701 (asserting that there is no 
right under the Due Process Clause of the Fourteenth 
Amendment “to be free of injury wherever the State may 
be characterized as the tortfeasor”); (cf. Doc. 14 at 39 
(“[T]he acts of Defendants, their employees and agents, 
have created a danger for Plaintiffs by exposing them to 
the deadly COVID-19 virus without adequate protection 
or just cause[ ] [w]ith the sole purpose to violate 
plaintiffs’ civil rights.”)). Plaintiffs’ claims for 
court-created danger are dismissed without prejudice.
 

b. Count Four: Document Fraud
*3 Plaintiffs’ fourth cause of action appears to center on 
what they call “document fraud.” (Doc. 14 at 40). 
Plaintiffs cite a litany of sources underlying their right to 
relief for this cause of action. (Id.).
 
Plaintiffs assert that this alleged document fraud violates 
their constitutional rights, specifically the First, Fourth, 
and Fourteenth Amendments to the United States 
Constitution. Thus, Plaintiffs claim that Defendants 
violated 42 U.S.C. § 1983. Their constitutional claims and 
their claims under 42 U.S.C. § 1983 for document fraud 
are dismissed as Plaintiffs do not sufficiently establish 
factual allegations that show a plausible violation of the 
First, Fourth, or Fourteenth Amendments to the United 
States Constitution. Plaintiffs do not specifically explain 
how this alleged document fraud infringes on any of their 
federal constitutional or statutory rights. Paul, 424 U.S. at 
700–01. If Plaintiffs choose to refile based on this cause 
of action, Plaintiffs must specifically allege how their 
federal constitutional or statutory rights were violated by 
alleged document fraud. If they fail to do so, their 
document fraud claims under 42 U.S.C. § 1983 will be 
subject to dismissal with prejudice.
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Plaintiffs’ claims under 18 U.S.C. § 241 fail as 18 U.S.C. 
§ 241 provides no private right of action. See Allen v. 
Gold Country Casino, 464 F.3d 1044, 1048 (9th Cir. 
2006). Indeed, Plaintiffs note they intended to omit any 
reference to 18 U.S.C. § 241. (Doc. 53 at 7). Their 
document fraud claims under 18 U.S.C. § 241 are 
dismissed with prejudice as a result.
 
Plaintiffs’ claims under 42 U.S.C. § 1985 are not factually 
developed at all, which subjects them to dismissal as well. 
In fact, it is not even clear which subsection Plaintiffs 
invoke. Briefly, the Court notes that Plaintiffs have not 
stated a claim under any subsection of 42 U.S.C. § 1985. 
Plaintiffs have not stated a claim under subsection (1) as 
they have not alleged that they are federal officers or 
federal officeholders. Whitehorn v. F.C.C., 235 F. Supp. 
2d 1092, 1101 (D. Nev. 2002). Plaintiffs’ document fraud 
claims fail under 42 U.S.C. § 1985(2) as well. Subsection 
(2) provides a cause of action under two scenarios. The 
first scenario is where a conspiracy “deter[s,] by force, 
intimidation, or threat[,] a party or witness in federal 
court.” See Bagley v. CMC Real Estate Corp., 923 F.2d 
758, 763 (9th Cir. 1991) (citation omitted). Plaintiffs’ 
allegations do not support such a claim here. The other 
scenario prohibited by 42 U.S.C. § 1985(2) occurs where 
a conspiracy, motivated by class-based animus, 
“obstruct[s] the due course of justice in any State or 
Territory with intent to deny equal protection.” See 
Bagley, 923 F.2d at 763. There are no allegations of 
class-based animus here, so any claim under subsection 
(2) also fails. Finally, a plaintiff asserting a cause of 
action under 42 U.S.C. § 1985(3) must show a 
conspiracy, again motivated by class-based animus, to 
deprive the plaintiff of equal protection of the laws. Sever 
v. Alaska Pulp Corp., 978 F.2d 1529, 1536 (9th Cir. 
1992). Plaintiffs do not state a claim under 42 U.S.C. § 
1985(3) for document fraud as Plaintiffs did not allege 
any facts relating to class-based animus. Plaintiffs’ 
document fraud claims under 42 U.S.C. § 1985 are 
dismissed, but the Court gives Plaintiffs leave to amend. 
Plaintiffs must specify which subsection of 42 U.S.C. § 
1985 they invoke. If they invoke subsections (2) or (3), 
they must sufficiently illustrate class-based animus based 
on well-pleaded factual allegations.
 
*4 As for 8 U.S.C. § 1324c, that provision does deal with 
document fraud—in the immigration context. Plaintiffs 
have alleged no facts that the state court proceeding was 
an immigration proceeding or that it had anything to do 
with immigration. See Puente Ariz. v. Arpaio, No. 
CV-14-01356-PHX-DGC, 2016 WL 6873294, at *9 (D. 
Ariz. Nov. 22, 2016). And even if they could make that 
showing (or if that showing is unnecessary), 8 U.S.C. § 

1324c provides for governmental investigation and 
enforcement, and there is no indication that Congress 
intended to create a private right of action. Newman v. 
Caliber Home Loans, Inc., No. 16-CV-2053-JLS (NLS), 
2018 WL 3361442, at *2 (S.D. Cal. July 10, 2018); see 
also Alexander v. Sandoval, 532 U.S. 275, 286–87 (2001) 
(“The judicial task is to interpret the statute Congress has 
passed to determine whether it displays an intent to create 
not just a private right but also a private remedy.... 
Without it, a cause of action does not exist and courts may 
not create one, no matter how desirable that might be as a 
policy matter, or how compatible with the statute.” 
(citations omitted)); Northstar Fin. Advisors, Inc. v. 
Schwab Invs., 615 F.3d 1106, 1115 (9th Cir. 2010) 
(stating that a party “seeking to establish a private right to 
enforce” a statute must “demonstrate that such a private 
right of action exists” (citation omitted)). Plaintiffs’ 
claims under 8 U.S.C. § 1324c are dismissed with 
prejudice.
 
Plaintiffs’ claims alleging document fraud are dismissed. 
Plaintiffs will be given the opportunity to amend by 
supporting their claims under 42 U.S.C. §§ 1983 and 
1985. Their document fraud claims pursuant to 8 U.S.C. § 
1324c and 18 U.S.C. § 241 are dismissed with prejudice 
as those statutes do not provide a private right of action.
 

c. Count Five: 28 U.S.C. § 1927
Plaintiffs assert claims under 28 U.S.C. § 1927. (Doc. 14 
at 42). That provision does not establish a cause of action. 
Flynn v. Liner Grode Stein Yankelevitz Sunshine 
Regenstreif & Taylor LLP, No. 3:09-cv-422-PMP-RAM, 
2010 WL 4339368, at *10 (D. Nev. Oct. 15, 2010) 
(“Section 1927 does not contain an explicit right of 
action. Moreover, § 1927’s plain text suggests Congress 
did not intend to imply a private right of action”); see also 
Northstar Fin. Advisors, Inc., 615 F.3d at 1115 (stating 
burden of establishing a private right of action for 
violation of a statute is on the party seeking to enforce 
that right). Plaintiffs’ fifth cause of action is therefore 
dismissed with prejudice.
 

d. Count Six: Release of Financial Records
Plaintiffs’ sixth cause of action centers on claims relating 
to the alleged unlawful release of their financial records. 
(Doc. 14 at 43). They assert another slew of violations of 
various law. (Id.).
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Plaintiffs’ allegations regarding constitutional violations 
for release of their financial records under the Fourth and 
Fourteenth Amendments3 do not state a claim. To state a 
claim under the Fourth Amendment, a plaintiff must show 
that the defendant violated the plaintiff’s “reasonable 
expectation of privacy.” Price v. Turner, 260 F.3d 1144, 
1148 (9th Cir. 2001) (citations omitted); see In re Grand 
Jury Proceedings, 40 F.3d 959, 962 (9th Cir. 1994) (per 
curiam). “In general, an American depositor has no 
reasonable expectation of privacy in copies of his or her 
bank records, such as checks, deposit slips, and financial 
statements maintained by the bank.” In re Grand Jury 
Proceedings, 40 F.3d at 962 (citing United States v. 
Miller, 425 U.S. 435, 442 (1976)). Release of Plaintiffs’ 
financial records did not violate the Fourth Amendment as 
Plaintiffs have not sufficiently alleged that there was any 
violation of their reasonable expectation of privacy. In 
fact, a “depositor takes the risk, in revealing his affairs to 
another, that the information will be conveyed by that 
person” to another. See id. (quoting Miller, 425 U.S. at 
443). Although the Court doubts Plaintiffs can cure by 
amendment, the Court finds amendment is not futile as 
there could be some hypothetical set of facts in which 
Plaintiffs retained a reasonable expectation of privacy in 
their financial records maintained at Defendant BBVA 
Bank. Moreover, it is also problematic that it is unclear 
that Plaintiffs will be able to establish state action for 
certain of the Defendants who are not governmental 
actors. Brunette v. Humane Soc’y of Ventura Cty., 294 
F.3d 1205, 1209 (9th Cir. 2002). Even so, Plaintiffs’ 
claims under the Fourth and Fourteenth Amendments are 
dismissed with leave to amend.
 
*5 Plaintiffs have not alleged a claim for release of 
financial records under 42 U.S.C. § 1985(3) as well. To 
prevail on a claim under § 1985(3), a plaintiff must show: 
“(1) the existence of a conspiracy to deprive the plaintiff 
of the equal protection of the laws; (2) an act in 
furtherance of the conspiracy and (3) a resulting injury.” 
Addisu v. Fred Meyer, Inc., 198 F.3d 1130, 1141 (9th Cir. 
2000) (citations omitted). Additionally, the plaintiff must 
show the conspiracy was “motivated by ‘some racial, or 
perhaps otherwise-class based, invidiously discriminatory 
animus.’ ” Sever, 978 F.2d at 1536 (quoting Griffith v. 
Breckenridge, 403 U.S. 88, 102 (1971)). Plaintiffs have 
not identified any class-based animus. As such, Plaintiffs’ 
§ 1985(3) claims for release of financial records are 
dismissed. Nevertheless, the Court will give Plaintiffs 
leave to amend as the Court finds that amendment is not 
futile at this time.
 
28 U.S.C. §§ 1332 and 1343 are jurisdictional statutes that 
do not provide a private right of action. See 
Montana-Dakota Util. Co. v. Nw. Pub. Serv. Co., 341 

U.S. 246, 249 (1951). Thus, the release of financial 
records claims under those statutes are dismissed with 
prejudice.
 
Plaintiffs assert claims for release of financial records 
against Defendants under the Gramm-Leach-Bliley Act, 
15 U.S.C. §§ 6801, 6802, 6803. The Gramm-Leach-Bliley 
Act does not create a private cause of action as there is no 
evidence of congressional intent to do so. Newcomb v. 
Cambridge Home Loans, Inc., 861 F. Supp. 2d 1153, 
1163 (D. Haw. 2012). Plaintiffs assert claims for release 
of their financial records under title 20, section 2121 of 
the Arizona Revised Statutes (“A.R.S.”) as well. That 
provision authorizes the Arizona Department of Insurance 
to enforce the Gramm-Leach-Bliley Act. Ariz. Rev. Stat. 
Ann. § 20-2121. The text of the provision, therefore, 
clearly forecloses a private right of action. Id. § 
20-2121(A) (“The department may enforce title V, 
subtitle A of the Gramm Leach Bliley act (15 United 
States Code §§ 6801 through 6809) related to privacy and 
protection of nonpublic personal information.”). 
Plaintiffs’ claims under 15 U.S.C. §§ 6801, 6802, and 
6803 as well as their claims under A.R.S. § 20-2121 are 
dismissed with prejudice as amendment would be futile.
 
Plaintiffs claim that Defendants violated the Right to 
Financial Privacy Act, 12 U.S.C. §§ 3403, 3417. 
However, these provisions only apply to release of 
financial records to the federal government. See Easter v. 
Nev. State Bank, 58 F. App’x 355, 355–56 (9th Cir. 
2003). There are no allegations that any of the Defendants 
released any financial records to the federal government. 
Instead, Plaintiffs allege that Defendant BBVA Bank 
released financial records to Gary T. Johanson, Defendant 
Donna J. Johanson, Defendant Bryan Eastin, and 
Defendant Provident Law PLLC. (Doc. 14 at 43). 
Plaintiffs’ claims for release of financial records under 12 
U.S.C. §§ 3403 and 3417 are dismissed without prejudice 
though it is unlikely that Plaintiffs can cure by 
amendment given the allegations in the Amended 
Complaint (Doc. 14).
 
Finally, Plaintiffs have failed to state a claim under 42 
U.S.C. § 1983 for release of their financial records. To 
prevail on a claim under 42 U.S.C. § 1983, Plaintiffs must 
allege a violation of a federal constitutional or statutory 
right by a state actor. See Paul, 424 U.S. at 700–01; 
Ketchum v. County of Alameda, 811 F.2d 1243, 1245 (9th 
Cir. 1987). However, the Court finds that it is possible 
that Plaintiffs may be able to identify a federal 
constitutional or statutory right that was infringed by the 
release of financial records, and thus, the Court dismisses 
the claims under 42 U.S.C. § 1983 without prejudice. 
Plaintiffs may replead a claim under 42 U.S.C. § 1983 for 
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release of financial records, however they must, among 
other things, articulate a federal constitutional or statutory 
right that was infringed by the release of their financial 
records. They must also offer factual allegations detailing 
how each particular defendant engaged in state action. 
Failure to do so may result in dismissal, with prejudice, of 
any claim brought pursuant to 42 U.S.C. § 1983 for 
release of financial records.
 
*6 Plaintiffs’ claims for release of financial records 
against Defendants are dismissed. Their claims under 28 
U.S.C. §§ 1332 and 1343; 15 U.S.C. §§ 6801, 6802, 6803; 
and A.R.S. § 20-2121 are dismissed with prejudice for the 
reasons already articulated.
 

e. Count Seven: Civil Racketeering
Plaintiffs assert claims of civil racketeering under A.R.S. 
§ 13-2314.04. (Doc. 14 at 46). That section provides:

A person who sustains reasonably foreseeable injury to 
his person, business or property by a pattern of 
racketeering activity, or by a violation of § 13-2312 
involving a pattern of racketeering activity, may file an 
action in superior court for the recovery of up to treble 
damages and the costs of the suit, including reasonable 
attorney fees for trial and appellate representation.

Ariz. Rev. Stat. Ann. § 13-2314.04(A). To establish a 
claim of civil racketeering, a plaintiff must show a pattern 
of racketeering, which requires establishing at least two 
predicate acts of racketeering that are “related” and 
“continuous.” Lifeflite Med. Air Transp., Inc. v. Native 
Am. Air Servs., Inc., 7 P.3d 158, 161 ¶ 12 (Ariz. Ct. App. 
2000); id. (“It is this factor of continuity plus relationship 
which combines to produce a pattern.” (quoting H.J. Inc. 
v. Nw. Bell Tel. Co., 492 U.S. 229, 239 (1989))); see also 
Ariz. Rev. Stat. Ann. § 12-2314.04(T)(3) (defining 
“pattern of racketeering activity”). The plaintiff must also 
show an injury that was proximately caused by the pattern 
of racketeering. Rosier v. First Fin. Capital Corp., 889 
P.2d 11, 15 (Ariz. Ct. App. 1994).
 
Plaintiffs have levied a bevy of allegations of wrongdoing 
in support of their claims of racketeering against 
Defendant Bryan Eastin. Plaintiffs also mention some of 
the other Defendants—including Defendant Donna 
Johanson, Defendant Garpdon LLC, and Defendant 
Johanson Family Revocable Trust—but do not clearly 
articulate how these Defendants’ actions contributed to 
racketeering, and thus, any civil racketeering claim 
alleged against each of them is dismissed. (See Doc. 14 at 
53).

 
The allegations relating to civil racketeering center on 
Defendant Bryan Eastin’s actions. The overarching theme 
of Plaintiffs’ allegations is that Defendant Bryan Eastin 
allegedly preys on his clients by engaging in prolonged, 
vexatious litigation, which allegedly affects Plaintiffs in 
the form of increased litigation costs. (See Doc. 14 at 52 
(“Knowing that litigation would be expensive and 
knowing he would be oppositional on every issue, solely 
to expand the litigation to increase the attorney’s fees 
[Defendant Bryan Eastin] is charging his client and stop 
at no action to cause the opponent as much expense as 
possible.” [sic throughout] )). Plaintiffs allege Defendant 
Bryan Eastin engaged in several acts of document 
forgery.4 (See Doc. 14 at 47–52).
 
*7 To plead a pattern of racketeering activity, a plaintiff 
must establish the defendant committed at least two 
predicate acts. Consequently, “[t]he plaintiff must 
adequately plead the elements of each predicate act, 
satisfying the pleading standard that would apply if the 
predicate act were a stand-alone claim.” Nutrition 
Distribution LLC v. Custom Nutraceuticals LLC, 194 F. 
Supp. 3d 952, 957 (D. Ariz. 2016) (citing Alan Neuman 
Prods., Inc. v. Albright, 862 F.2d 1388, 1392 (9th Cir. 
1988)); see Franzi v. Koedyker, 758 P.2d 1303, 1308–09 
(Ariz. Ct. App. 1985). The essence of Plaintiffs’ civil 
racketeering claim against Defendant Bryan Eastin is that 
he allegedly “forges documents, submits them in frivolous 
litigations causing the opponent in the litigation 
substantial litigation costs” and that he has engaged in 
“fraudulent schemes and artifices to promote vexatious 
litigation and extreme litigation to justify the extortionate 
legal fees he charges.” (Doc. 14 at 51–52). Both of these 
alleged predicate acts are subject to the heightened 
pleading standards of Federal Rule of Civil Procedure 
9(b), which applies to allegations of fraud. Wescott v. SC 
Anderson, Inc., No. 17-CV-05676-LB, 2018 WL 
5849012, at *3 (N.D. Cal. Nov. 6, 2018); In re Nat’l W. 
Life Ins. Deferred Annuities Litig., 467 F. Supp. 2d 1071, 
1082 (S.D. Cal. 2006); Ness v. W. Sec. Life Ins., 851 P.2d 
122, 128 (Ariz. Ct. App. 1992) (“[A] ‘scheme or artifice’ 
is some ‘plan, device, or trick’ to perpetrate a fraud.” 
(citation omitted)). Rule 9(b) requires a party to “state 
with particularity the circumstances constituting fraud,” 
which means “the who, what, when, where, and how of 
the misconduct charged.” Ebeid ex rel. United States v. 
Lungwitz, 616 F.3d 993, 998 (9th Cir. 2010) (citation 
omitted).
 
Plaintiffs have not alleged a pattern of racketeering as 
they have not sufficiently alleged that Defendant Bryan 
Eastin engaged in two or more predicate acts. Plaintiffs’ 
allegations as to whether Defendant Bryan Eastin 
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committed acts of forgery and a scheme and artifice to 
defraud are conclusory, confusing, incoherent, and vague. 
They do not satisfy the pleading standards of either Rule 
8(a) or Rule 9(b). The Court struggled to even identify the 
predicate acts that serve as the basis of Plaintiffs’ civil 
racketeering claim.5 The Court is not required to “waste[ ] 
half a day in chambers preparing the ‘short and plain 
statement’ which Rule 8 obligated [P]laintiffs to submit.” 
McHenry v. Renne, 84 F.3d 1172, 1180 (9th Cir. 1996). 
The claim against Defendant Bryan Eastin for civil 
racketeering will be dismissed for this reason alone as the 
Court cannot be tasked with the duty of stating Plaintiffs’ 
claims for them.
 
However, even if the Court assumes Plaintiffs sufficiently 
alleged a pattern of racketeering activity, Plaintiffs have 
failed to sufficiently allege that they suffered injury that 
was proximately caused by any pattern of racketeering 
activity. Plaintiffs have merely articulated conclusory 
allegations that they “are the ... victims in [Defendant 
Bryan Eastin’s] series of litigations to inflate cost[s]” and, 
as a result, they “have sustained loss to their real property 
and to their personal property and to their private 
property.” (Doc. 14 at 51). Plaintiffs have failed to 
specifically detail what injury arose from the alleged 
pattern of racketeering activity. See Hannosh v. Segal, 
328 P.3d 1049, 1055 ¶ 21 (Ariz. Ct. App. 2014) 
(affirming dismissal because plaintiff failed to allege an 
injury to business, property, or person); see also Osgood 
v. Main Streat Mktg., LLC, No. 16CV2415-GPC(BGS), 
2017 WL 131829, at *8 (S.D. Cal. Jan. 13, 2017); 
Royston v. Waychoff, No. 1 CA-CV 19-0340, 2020 WL 
4529621, at *1–2 ¶¶ 2, 7 (Ariz. Ct. App. Aug. 6, 2020) 
(affirming dismissal of “fraud-based racketeering” claim 
as plaintiff “failed to sufficiently allege that she suffered 
personal harm as a result of the claimed fraud”). While it 
may be true that the underlying state court litigation itself 
may have cost Plaintiffs expense, there is no indication in 
their Amended Complaint (Doc. 14) that they have 
suffered any specific injury—such as a particular amount 
of litigation costs—as a result of Defendant Bryan 
Eastin’s alleged predicate acts. Rosier, 889 P.2d at 15. 
Plaintiffs’ racketeering claim against Defendant Bryan 
Eastin fails for this reason as well.6

 
*8 Plaintiffs have not stated a claim against any of the 
Defendants for civil racketeering under A.R.S. § 
13-2314.04. However, the Court will give Plaintiffs leave 
to amend as it finds, at this time, that Plaintiffs’ civil 
racketeering claims are not futile. Should Plaintiffs decide 
to include a civil racketeering claim pursuant to A.R.S. § 
13-2314.04, they must clearly allege an injury 
proximately caused by a pattern of racketeering activity 
that was committed for financial gain.

 

f. Count Eight: Common Law Fraud7

Plaintiffs allege common law fraud under Arizona law. 
(Doc. 14 at 53–54).8 As noted, a party alleging allegations 
of fraud must “state with particularity the circumstances 
constituting fraud.” Fed. R. Civ. P. 9(b). The 
“circumstances” are “the who, what, when, where, and 
how of the misconduct charged.” Ebeid, 616 F.3d at 998 
(citation omitted).
 
Plaintiffs’ specific allegations regarding common law 
fraud only relate to Defendant Bryan Eastin. Fraud claims 
must be pleaded with particularity under Rule 9(b). 
Plaintiffs did not include specific allegations relating to 
fraud against any of the other Defendants in this case. See 
Swartz v. KPMG LLP, 476 F.3d 756, 764–65 (9th Cir. 
2007). Plaintiffs’ fraud claims against each of the 
Defendants besides Defendant Bryan Eastin are 
dismissed, without prejudice, for this reason.
 
Plaintiffs have also failed to properly plead their common 
law fraud claim against Defendant Bryan Eastin. Plaintiffs 
allege that Defendant Bryan Eastin falsely represented 
that “he obtained financial records legally through 
subpoenas,” which caused them to incur “[d]amaged 
credit, loss of banking relationship, loss of reputation, loss 
of credit, loss of $200,000.00 plus, litigation and 
investigative cost.” (Doc. 14 at 53–54). To satisfy Rule 
9(b)’s pleading requirements for fraud, “[t]he plaintiff 
must set forth what is false or misleading about a 
statement, and why it is false.” Peterson v. Time Ins., 562 
F. App’x 566, 566 (9th Cir. 2014) (quoting Vess v. 
Ciba-Geigy Corp., 317 F.3d 1097, 1106 (9th Cir. 2003)). 
Plaintiffs do not clearly explain what date the allegedly 
false representation was made, whom it was made to, the 
means by which it was made, or any specific statement 
made that constituted a false representation and what 
made such a representation false. See id. (affirming 
district court’s dismissal of fraud claim with prejudice as 
plaintiff “failed to allege any specific false statements 
made by [defendant]” (citations omitted)); Sousa v. 
Quality Loan Servicing Corp., No. CV 
12-00334-PHX-FJM, 2012 WL 13019145, at *2 (D. Ariz. 
Apr. 24, 2012); see also Gayford v. Flagstar Bank FSB, 
No. CV-14-01492-PHX-ROS, 2015 WL 11120687, at *2 
(D. Ariz. Feb. 3, 2015) (holding allegations did not 
establish plausible claim that statements were false). 
Plaintiffs’ common law fraud claim against Defendant 
Bryan Eastin is dismissed as it is not pleaded with the 
particularity required under Rule 9(b).
 
*9 Plaintiffs’ fraud claims are not pleaded with 
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particularity. The Court dismisses each of Plaintiffs’ fraud 
claims raised in the eighth cause of action without 
prejudice as the Court finds, at this time, that amendment 
would not be futile.
 

g. Lack of Conformity with Federal Pleading 
Standards

The Amended Complaint (Doc. 14), as a whole, does not 
satisfy federal pleading standards.9 As noted, Plaintiffs 
articulate eight causes of action and assert violations of 
over twenty sources of law against ten defendants.10 (Doc. 
14).
 
Plaintiffs’ Amended Complaint (Doc. 14) is what has 
become known as a “shotgun pleading.” The key 
characteristic of a shotgun pleading is that it “fail[s] to 
one degree or another, and in one way or another, to give 
the defendants adequate notice of the claims against them 
and the grounds upon which each claim rests,” which 
renders them disfavored and usually subject to dismissal. 
Weiland v. Palm Beach Cty. Sheriff’s Office, 792 F.3d 
1313, 1323 (11th Cir. 2015). A complaint is a shotgun 
pleading where it has at least one of the following 
characteristics: (1) it “contain[s] multiple counts where 
each count adopts the allegations of all preceding counts,” 
(2) it is “replete with conclusory, vague, and immaterial 
facts not obviously connected to any particular cause of 
action,” (3) it “assert[s] multiple claims against multiple 
defendants without specifying which of the defendants are 
responsible for which acts or omissions[ ] or which of the 
defendants the claim is brought against.” See id. at 
1321–23. Plaintiffs’ Amended Complaint (Doc. 14) 
suffers from all three defects.
 
*10 Overall, it was extremely difficult to identify which 
of the Defendants did what and how Plaintiffs were 
injured as a result, let alone what legally cognizable 
theory of relief Plaintiffs are articulating.11 See Chagolla, 
2018 WL 10602297, at *2. Regardless of the specific 
issues the Court has already identified with certain claims, 
the Amended Complaint (Doc. 14) fails as an incoherent 
shotgun pleading. Plaintiffs’ motion for leave to file a 
second amended complaint (Doc. 68) will be denied as 
the proposed complaint (Doc. 68-1) suffers from the same 
comprehensive flaws as the Amended Complaint (Doc. 
14).
 
Nevertheless, the Court finds that amendment would not 
be futile (except as to the claims the Court dismissed with 
prejudice, supra). Plaintiffs may therefore file an 
amended complaint within thirty days of the date that this 

Order is filed.12

 
In doing so, Plaintiffs must correct the issues with specific 
claims identified in this Order. Plaintiffs must also ensure 
they do not craft another shotgun pleading. Therefore, 
Plaintiffs must articulate the exact legal theory of relief 
for each cause of action they are asserting by explaining: 
(1) the law or constitutional right Plaintiffs believe was 
violated; (2) the name of the party who violated that law 
or right; (3) exactly what that party did or failed to do; (4) 
how that action or inaction is connected to the violation of 
the law or any constitutional right; and (5) the exact injury 
Plaintiffs suffered as a result of that conduct. Plaintiffs 
must repeat this process for each theory underlying every 
specific cause of action. Vague and conclusory allegations 
that a defendant or group of defendants has violated some 
law or some constitutional right are unacceptable. 
Plaintiffs’ claims will be subject to dismissal with 
prejudice if they fail to follow these instructions. See Fed. 
R. Civ. P. 8(a), (d)(1); id. 12(b)(6); id. 41(b); cf. 
McHenry, 84 F.3d at 1178–79 (noting dismissal of case 
with prejudice under Rule 41(b) may be appropriate 
where plaintiff files an amended complaint that does not 
conform with federal pleading standards after court’s 
granting of leave to amend).
 
*11 The Court cautions Plaintiffs that “leave to amend is 
not an invitation to amend.” ThermoLife Int’l LLC v. Am. 
Fitness Wholesalers LLC, No. CV-18-04189-PHX-JAT, 
2020 WL 122874, at *7 (D. Ariz. Jan. 10, 2020). By 
signing and filing a complaint, Plaintiffs certify that each 
claim contained within the complaint is not frivolous and 
thus subject themselves to the possibility of sanctions 
should the Court find that a claim is frivolous. Fed. R. 
Civ. P. 11(a)–(c); accord 28 U.S.C. § 1927; see, e.g., 
supra note 10.
 

IV. CONCLUSION
Plaintiffs’ Amended Complaint (Doc. 14), as a whole, 
was deficient under the pleading standards set by the 
Federal Rules of Civil Procedure. Each claim asserted in 
the Amended Complaint (Doc. 14) is dismissed. The 
following claims are dismissed with prejudice as they do 
not provide a legally cognizable claim for relief: (1) the 
claims for document fraud under 8 U.S.C. § 1324c and 18 
U.S.C. § 241, (2) the claims under 28 U.S.C. § 1927, (3) 
the claims for release of financial records under 15 U.S.C. 
§§ 6801, 6802, 6803; 28 U.S.C. §§ 1332, 1343; and 
A.R.S. § 20-2121, and (4) the claims for “conspiracy” 
under 18 U.S.C. § 241 and 28 U.S.C. § 1343 (under the 
second cause of action). Plaintiffs may not raise any of 
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those claims in any amended complaint.
 
Based on the foregoing,
 
IT IS ORDERED that the motions to dismiss (Doc. 38; 
Doc. 61; Doc. 63) are GRANTED.
 
IT IS FURTHER ORDERED that Plaintiffs’ Motion for 
Leave to File 2nd Verified Amended Complaint (Doc. 68) 
is DENIED. However, the Court gives Plaintiffs leave to 
amend as specified above. Plaintiffs may file an amended 
complaint within thirty (30) days of the date of this Order. 
If Plaintiffs do not file their amended complaint within 
thirty (30) days of this Order, then the Clerk of Court will 
dismiss the case with prejudice and enter judgment 
accordingly. If Plaintiffs choose to file an amended 
complaint, they “must attach a copy of the amended 
pleading that indicates in what respect it differs from the 
pleading which it amends, by bracketing or striking 
through the text that was deleted and underlining the text 
that was added.” LRCiv 15.1(b).
 

IT IS FURTHER ORDERED that the deadline to 
respond to Plaintiffs’ Motion for Leave to File 2nd 
Verified Amended Complaint (Doc. 68) set in the Court’s 
order dated June 23, 2020, (Doc. 74), is VACATED as a 
result of the Court’s rulings in this Order.
 
IT IS FURTHER ORDERED, given that an amended 
complaint supersedes an original complaint, see Ramirez 
v. County of San Bernardino, 806 F.3d 1002, 1008 (9th 
Cir. 2015), that each defendant named in the amended 
complaint shall file an answer—or other responsive 
pleading, if still timely—within fourteen (14) days from 
the date Plaintiffs file an amended complaint should 
Plaintiffs decide to do so. Fed. R. Civ. P. 15(a)(3). Any 
defendant not re-named in the amended complaint shall 
be deemed to be dismissed.
 

All Citations

Slip Copy, 2020 WL 4732145

Footnotes

1 The Court finds that a hearing is unnecessary for any of the pending motions (Doc. 38; Doc. 61; Doc. 63; Doc. 68) as the issues 
have been fully briefed and oral argument would not have aided the Court’s decisional process. Partridge v. Reich, 141 F.3d 920, 
926 (9th Cir. 1998); Lake at Las Vegas Inv’rs Grp. v. Pac. Dev. Malibu Corp., 933 F.2d 724, 729 (9th Cir. 1991); Prison Legal 
News v. Ryan, No. CV-15-02245-PHX-ROS, 2019 WL 1099882, at *1 n.1 (D. Ariz. Mar. 8, 2019).

2 The Court will address the judicial immunity claim asserted by Defendants Cohen and Flores below, see infra note 10.

3 The Court assumes, since no other federal constitutional right is mentioned under Plaintiffs’ sixth cause of action, (Doc. 14 at 
43–46), that Plaintiffs invoke the Fourteenth Amendment because it incorporates the Fourth Amendment’s protections against the 
states. Mapp v. Ohio, 367 U.S. 643, 655 (1961).

4 Plaintiffs also allege that Defendant Bryan Eastin “firebombed” their home. (Doc. 14 at 51). Arson is not a predicate offense for 
purposes of a civil racketeering claim as it is not listed under the definition of “racketeering” under A.R.S. § 13-2314.04(T)(3) 
(incorporating A.R.S. § 13-2301(D)(4) (listing predicate acts)). See Franzi v. Koedyker, 758 P.2d 1303, 1308 (Ariz. Ct. App. 
1985). Nor do Plaintiffs connect arson to any listed predicate act such that the alleged act of arson could be considered the vehicle 
used to commit a listed predicate act. See id. at 1308–09. Therefore, the Court will not consider the allegations of arson in 
determining whether Defendant Bryan Eastin or any of the other Defendants engaged in civil racketeering.

5 Plaintiffs appear to be confused as to what they must allege to state a civil racketeering claim. The pattern of racketeering must be 
supported by two or more related predicate acts (such as two acts of forgery)—they do not need to allege at least two offenses 
listed under A.R.S. § 13-2301(D)(4). See Ariz. Rev. Stat. Ann. § 13-2002(A) (forgery); id. § 13-2310(A) (fraudulent schemes and 
artifices). Plaintiffs will be granted leave to amend, and if they choose to raise a civil racketeering claim again, they must clearly 
articulate which predicate acts the defendant engaged in and then allege how that act constitutes an offense listed under A.R.S. § 
13-2301(D)(4).

6 The allegations supporting Plaintiffs’ civil racketeering claims are inundated with character attacks and undeveloped suspicion that 
Defendant Bryan Eastin is engaged in misconduct in other litigation—that Plaintiffs are not parties to—in which he is overbilling 
his clients. (See Doc. 14 at 51–52). Plaintiffs have not clearly articulated how any of these allegations illustrate any form of injury 
towards Plaintiffs and are therefore irrelevant to their claims. See Rosier, 889 P.2d at 15; see also Royston, 2020 WL 4529621, at 
*2 ¶ 7 (noting that allegations that plaintiff’s insurer was damaged were not sufficient to show injury to support a “fraud-based 
racketeering” claim as plaintiff “failed to sufficiently allege that she suffered personal harm as a result of the claimed fraud”). 
Consequently, the Court does not consider them in evaluating the motions to dismiss (Doc. 38; Doc. 61; Doc. 63).
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7 Plaintiffs appear to have mistakenly referred to this cause of action as their seventh cause of action as their fraud cause of action is 
Plaintiffs’ eighth listed cause of action. (Doc. 14 at 46 (listing “Civil Racketeering” as the seventh cause of action); id. at 53 
(listing “Common Law Fraud” as the seventh cause of action)).

8 While Plaintiffs include references to consumer fraud and fraud upon the court in the Amended Complaint, (Doc. 14 at 53), they 
have since claimed that they did not raise claims of consumer fraud or fraud upon the court. (Doc. 53 at 10). To the extent such 
claims were raised in the Amended Complaint (Doc. 14), they are dismissed as they do not conform with the pleadings 
requirements of Rule 9(b).

9 Counts one and two were particularly difficult to follow and were overwhelmingly supported by conclusory allegations. (Doc. 14 
at 32–39). Specifically, it was not clear that each of the Defendants engaged in state action, which is required to state a claim for 
the federal and state constitutional violations that Plaintiffs cited in support of the claims asserted in the first and second causes of 
action (save for article 2, section 1 of the Arizona Constitution, which does not appear to create any right that a plaintiff can sue to 
vindicate). See United States v. Morrison, 529 U.S. 598, 621 (2000) (“[T]he Fourteenth Amendment, by its very terms, prohibits 
only state action.”); Roberts v. AT&T Mobility LLC, 877 F.3d 833, 837–38 (9th Cir. 2017); Simmons v. Superior Court, 318 F.3d 
1156, 1161 (9th Cir. 2003); State Farm Fire & Cas. Co. v. Powers ex rel. Fleming, 786 P.2d 1064, 1067 (Ariz. Ct. App. 1989) 
(Ariz. Const. art. 2, § 13); Dimond v. Samaritan Health Serv., 558 P.2d 710, 712 (Ariz. Ct. App. 1976) (Ariz. Const. art. 2, § 4). 
The Court does, however, dismiss the claims under 18 U.S.C. § 241 under the second cause of action as that provision does not 
create any cause of action. Allen, 464 F.3d at 1048. The Court also dismisses the claims in the second cause of action under 28 
U.S.C. § 1343 for “conspiracy,” with prejudice, (Doc. 14 at 34), as that provision is a jurisdictional statute that does not create any 
cause of action either. See Taylor v. Kolbaba, 909 F.2d 1489 (9th Cir. 1990) (unpublished table decision). In sum, the claims 
articulated under the first and second causes of action are dismissed.

10 Though Plaintiffs did not connect a violation of article 2, section 8 of the Arizona Constitution to any specific cause of action, they 
did allege that Defendants violated it. (Doc. 14 at 1, 5–7). However, a claim for violation of article 2, section 8 of the Arizona 
Constitution requires that the defendant engaged in state action. Hart v. Seven Resorts Inc., 947 P.2d 846, 851–52 (Ariz. Ct. App. 
1997). As noted, supra note 9, it is not clear—based on Plaintiffs’ allegations—that each of the Defendants engaged in state action. 
Any claim for violation of article 2, section 8 of the Arizona Constitution is therefore dismissed. Dismissal is without prejudice as 
the Court finds that amendment is not futile.

11 Because it is so unclear which claims Plaintiffs assert against which of the Defendants, the Court will not dismiss all the state law 
claims against Defendants Cohen and Flores for failure to comply with A.R.S. § 12-821.01(A). Nevertheless, should Plaintiffs 
decide to allege state law claims against Defendants Cohen and Flores, they should endeavor to ensure that the claims are not 
barred by A.R.S. § 12-821.01. Claims that are barred by A.R.S. § 12-821.01 will be subject to dismissal with prejudice. See 
Martinez v. Maricopa County, No. CV053512PHX-JAT, 2006 WL 2850332, at *2–5 (D. Ariz. Oct. 4, 2006).

12 The Court briefly notes that it appears Defendants Cohen and Flores, the two defendants who are Maricopa County Superior Court 
judges, are correct that they have judicial immunity against any claim for damages, at least based on the allegations in the 
Amended Complaint (Doc. 14). (See Doc. 63 at 5–7). Plaintiffs allege no acts taken by Defendants Cohen or Flores that were not 
judicial in nature nor did Plaintiffs allege that any act was “taken in the complete absence of all jurisdiction” as the Maricopa 
County Superior Court is a court of general jurisdiction. Mireles v. Waco, 502 U.S. 9, 11–12 (1991) (per curiam); Miller v. Davis, 
521 F.3d 1142, 1145–48 (9th Cir. 2008) (affirming district court’s finding of judicial immunity for governor who performed 
judicial act—despite the fact that governor had no jurisdiction—because act was not done in the “clear absence of all 
jurisdiction”); Marvin Johnson P.C. v. Myers, 907 P.2d 67, 69 (Ariz. 1995); see also Ariz. Const., art. 6, § 14 (listing jurisdiction 
of Arizona superior courts). Any injunctive relief is apparently now moot as Defendants Cohen and Flores are no longer presiding 
over Plaintiffs’ case. (Doc. 61-1 at 2); see Wallis v. Mock, 68 F. App’x 120, 121 (9th Cir. 2003); Ellison v. Kirkegard, No. 
CV16123BLGDLCCSO, 2016 WL 6459563, at *1 (D. Mont. Oct. 31, 2016). And declaratory relief is seemingly unavailable as it 
appears that all of Plaintiffs’ allegations against Defendants Cohen and Flores relate to rulings or decisions the judges made in the 
underlying state court action, which likely renders any form of declaratory relief against them akin to deciding “a forbidden de 
facto appeal.” See Noel v. Hall, 341 F.3d 1148, 1156–58 (9th Cir. 2003); Doe & Assocs. Law Offices v. Napolitano, 252 F.3d 1026, 
1029–30 (9th Cir. 2001). Nevertheless, because Plaintiffs’ allegations were so unclear and because the Court is giving Plaintiffs 
leave to file an amended complaint, the Court will not terminate Defendants Cohen and Flores from this action at this time.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Proceedings: Order (1) GRANTING Plaintiff’s 
Motion for Leave to File First Amended Complaint to 
Join Additional Defendant (Dkt. No. 15); and (2) 
VACATING the July 13, 2020 Hearing (IN 
CHAMBERS)

The Honorable JESUS G. BERNAL, UNITED STATES 
DISTRICT JUDGE

*1 Before the Court is a Motion for Leave to File First 
Amended Complaint to Join Additional Defendant filed 
by Plaintiff. (“Motion,” Dkt. No. 15.) The Court finds the 
Motion appropriate for resolution without a hearing. See 
Fed. R. Civ. P. 78; L.R. 7-15. After considering the 
papers filed in support of and in opposition to the Motion, 
the Court GRANTS the Motion. The Court VACATES 
the hearing set for July 13, 2020.
 

I. BACKGROUND

On October 18, 2019, Plaintiff David DeHate filed a 
complaint against Defendant Lowe’s Home Centers, LLC. 
(“Complaint,” Dkt. No. 17-1.) The action arises from an 
alleged personal injury that occurred in Defendant’s store 
on November 26, 2018. (See id.) The Complaint asserts 
two causes of action: (1) negligence; and (2) premises 
liability. (Id.)
 
On March 24, 2020, the Court issued a scheduling order, 
which set a June 23, 2020 deadline to “Stipulate or File a 
Motion to Amend Pleadings or Add New Parties.” 
(“Scheduling Order,” Dkt. No. 13.) On May 22, 2020, 
Plaintiff filed the Motion. (See Motion.) In support of the 
Motion, Plaintiff filed the Declaration of Richard A. 
Jones. (“Jones Declaration,” Dkt. No. 15-1.) Defendant 
Lowe’s opposed the Motion on June 1, 2019. 
(“Opposition,” Dkt. No. 16.) On June 5, 2020, Plaintiff 
replied. (“Reply,” Dkt. No. 17.)1

 

II. LEGAL STANDARD

Federal Rule of Civil Procedure 15 provides that leave to 
amend “shall be freely given when justice so requires.” 
Fed. R. Civ. P. 15(a). The Ninth Circuit holds “ ‘[t]his 
policy is to be applied with extreme liberality.’ ” 
Eminence Capital, L.L.C. v. Aspeon, Inc., 316 F.3d 1048, 
1051 (9th Cir. 2003) (quoting Owens v. Kaiser Found. 
Health Plan, Inc., 244 F.3d 708, 712 (9th Cir. 2001)). 
However, leave to amend is not automatic. The Ninth 
Circuit considers five factors when considering a motion 
for leave to amend: (1) bad faith, (2) undue delay, (3) 
prejudice to the opposing party, (4) the futility of 
amendment, and (5) whether the plaintiff has previously 
amended his or her complaint. Nunes v. Ashcroft, 375 
F.3d 805, 808 (9th Cir. 2004). The Ninth Circuit instructs 
that “it is the consideration of prejudice to the opposing 
party that carries the greatest weight.” Eminence Capital, 
316 F.3d at 1052.
 
*2 “The party opposing amendment bears the burden of 
showing prejudice, unfair delay, bad faith, or futility of 
amendment.” United Steel, Paper & Forestry, Rubber, 
Mfg., Energy, Allied Indus. & Serv. Workers Int’l Union, 
AFL-CIO, CLC v. ConocoPhillips Co., 2009 WL 650730, 
at *2 (C.D. Cal. Mar. 12, 2009) (citing Eminence Capital, 
316 F.3d at 1052; DCD Programs, Ltd. v. Leighton, 833 
F.2d 183, 186–87 (9th Cir. 1987)).
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III. DISCUSSION

Plaintiff’s Complaint names a Doe defendant and alleges 
that Doe defendant was a Lowe’s employee involved in 
the incident at issue. (Jones Declaration ¶ 4; see also 
Complaint ¶ 5.) After Defendant Lowe’s served initial 
disclosures on March 9, 2020, Plaintiff learned the 
employee’s name was Joshua O’Neal. (Id. ¶ 9.) Now, 
Plaintiff seeks leave to file an amended complaint to add 
Joshua O’Neal as a defendant. (See Motion.)
 

A. Bad Faith
The parties dispute Plaintiff’s motive for filing the 
Motion. Plaintiff argues that he brings the Motion because 
he learned O’Neal’s name after he filed the Complaint. 
(Motion at 6; see also Jones Declaration ¶ 4.) Defendant 
Lowe’s argues that Plaintiff brings this Motion to enlarge 
the scope of the litigation and parties involved, thereby 
increasing the costs and prolonging litigation. (Opposition 
at 5.) Defendant Lowe’s, however, fails to explain how 
amendment will either increase costs or prolong litigation. 
Defendant Lowe’s therefore fails to meet its burden to 
establish bad faith. This factor weighs in favor of granting 
the Motion.
 

B. Undue Delay
Defendant Lowe’s makes no assertion of undue delay, 
and the Court sees no evidence of any. Accordingly, this 
factor favors allowing amendment.
 

C. Prejudice to the Defendant
Defendant Lowe’s argues that leave to amend will unduly 
prejudice O’Neal, the proposed defendant to be joined, 
because O’Neal will have to be brought up to speed on 
the litigation, present a defense, and prepare for trial. 
(Opposition at 5.) In support of this argument, Defendant 
Lowe’s relies on Korn, where the Ninth Circuit 
considered whether a proposed defendant would be 
prejudiced by being named in the midst of litigation. See 
Korn v. Royal Caribbean Cruise Line, Inc., 724 F.2d 
1397, 1400 (9th Cir. 1984). This reliance is misplaced. 
First, Korn addressed Fed. R. Civ. P. 15(c) and adding a 
party after a statute of limitation period has run. See id. at 

1399; see also Valadez-Lopez v. Chertoff, 656 F.3d 851, 
857–58 (9th Cir. 2011) (stating the primary purpose of 
Rule 15(c) is to address—and defeat—assertions that 
claims are barred by statutes of limitations). These are not 
the circumstances here. The statute of limitations has not 
run on Plaintiff’s claim against O’Neal. See Cal. Civ. 
Proc. Code § 335.1 (two-year statute of limitations period 
for personal injury suits). Second, Korn held there was no 
risk of prejudice to newly added defendants maintaining 
their defense on the merits. Id. at 1401.
 
New defendants are not prejudiced by the timing of their 
entry into a case when the “case is still at the discovery 
stage with no trial date pending.” DCD Programs, Ltd. v. 
Leighton, 833 F.2d 183, 188 (9th Cir. 1987) (rejecting 
defendant’s argument that it had been unduly prejudiced 
when the district court allowed plaintiff to name 
defendant over a year after the complaint had been filed); 
see also Melingonis v. Rapid Capital Funding, 2017 WL 
1550045, at *3 (S.D. Cal. May 1, 2017) (rejecting 
defendant’s argument that “it w[ould] be prejudiced by 
being added as a defendant at this point of the 
proceedings because a number of deadlines in the 
Scheduling Order have already passed” because the case 
was in the early discovery stages and any passed dates 
could be rescheduled). Here, discovery is currently in 
early stages and trial is not for another nine months. 
(Scheduling Order at 1.) O’Neal will have sufficient time 
to come up to speed and prepare his defenses, especially 
considering that his employer has been party to this 
litigation from the start. Therefore, the court sees no 
evidence of undue prejudice to O’Neal. This factor 
weighs in favor of granting Plaintiff leave to amend.
 

D. Futility of Amendment
*3 Defendant Lowe’s alleges that Plaintiff’s proposed 
amendment is futile because Defendant “bears respondeat 
superior liability,” and therefore joinder of O’Neal is not 
necessary to afford complete relief among the parties.2 
(Opposition at 4.) This argument assumes that a Plaintiff 
may only amend to add necessary parties. See Fed. R. 
Civ. Pro. 19(a) (instructing that a party must be joined to 
an action if “in that person’s absence, the court cannot 
accord complete relief among existing parties”). But the 
law does not limit amendment to necessary parties; it 
allows joinder of both necessary and permissive parties. 
Desert Empire Bank v. Ins. Co. of N. Am., 623 F.2d 
1371, 1374 (9th Cir. 1980) (holding that although 
Defendant was not a necessary party, court correctly 
allowed his joinder pursuant to provisions for permissive 
joinder under Rule 20). That O’Neal is a permissive, and 
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not a necessary, party does not preclude adding him as a 
defendant. Plaintiff asserts a right to relief against both 
Defendant Lowe’s and O’Neal arising out of the same 
occurrence. (Complaint ¶¶ 12–18; see also Fed. R. Civ. P. 
20.) Because Defendant Lowe’s futility argument is 
contrary to law, it fails. Accordingly, this factor weighs in 
favor of granting Plaintiff leave to amend.
 
Leave to amend “shall be given freely when justice so 
requires.” Fed. R. Civ. P. 15(a). And the Court sees no 
reason why leave should not be granted. Plaintiff filed the 
Motion before the deadline to move to amend pleadings 
and the leave to amend factors weigh in favor of allowing 
the amendment. Accordingly, the Court GRANTS the 
Motion.
 

IV. CONCLUSION

For the reasons above, the Court GRANTS Plaintiff’s 
Motion. The July 13, 2020 hearing is VACATED. 
Plaintiff shall file the amended complaint no later than 
July 17, 2020.
 

IT IS SO ORDERED.

All Citations

Slip Copy, 2020 WL 5875023

Footnotes

1 The parties dispute whether Plaintiff complied with the Central District’s meet-and-confer requirements. See L.R. 7-3. Plaintiff’s 
counsel represents they sent correspondence and called Defendant’s counsel to discuss the Motion, but Defendant Lowe’s counsel 
failed to respond. (Jones Declaration ¶¶ 11–14.) Defendant Lowe’s argues that Plaintiff’s attempts to comply with Local Rule 7-3 
were inadequate and preclude a decision on the Motion. (Opposition at 6.) Defendant Lowe’s cannot ignore meet-and-confer 
attempts and then argue that the Motion is deficient for lack of compliance. Defendant must comply in good faith with 
meet-and-confer requirements. The court ADMONISHES both parties to fully comply with the Local Rules and confer to ensure 
compliance. Failure to comply with Local Rule 7-3 will be met with sanctions.

2 To the extent that Defendant Lowe’s implies that O’Neal’s status as Defendant’s employee somehow makes him immune from 
suit, it is wrong. Respondeat superior is not a theory of immunity but rather a theory of recovery. Perez v. Van Groningen & Sons, 
Inc., 41 Cal. 3d 962, 967 (1986).

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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ORDER DENYING MOTION FOR LEAVE TO 
FILE FOURTH AMENDED COMPLAINT

LUCY H. KOH, United States District Judge

*1 Plaintiff Andrew Dupree brings this action against 
Defendant Apple, Inc. Before the Court is Plaintiff’s 
motion for leave to file a Fourth Amended Complaint. 
ECF No. 51. The Court finds this motion suitable for 
decision without oral argument under Civil Local Rule 
7-1(b) and hereby VACATES the motion hearing set for 
January 19, 2017, at 1:30 p.m. The case management 
conference set for January 19, 2017, at 1:30 p.m. remains 
as scheduled. Having considered the parties’ submissions, 
the record in this case, and the relevant law, the Court 
DENIES Plaintiff’s motion for leave to file a Fourth 
Amended Complaint.
 

I. BACKGROUND

A. Factual Background
On February 15, 2011, Plaintiff began working as a retail 
specialist for Apple, Inc. (“Apple”) at Apple’s retail store 
at the Millenia Mall in Orlando, Florida (the “Millenia 
Mall store”). Second Amended Complaint, ECF No. 36 
(“SAC”) ¶ 5. Plaintiff, an African American, alleges that a 
manager at the Millenia Mall store told him that “[b]lacks 
don’t make management in this market.” Id. ¶ 9. 
“[S]hocked, embarrassed, and humiliated by this 
comment,” Plaintiff requested and was granted a transfer 
to the Apple retail store in Sydney, Australia (the 
“Australia store”). Id. ¶ 10. Plaintiff began working in 
Australia on July 27, 2012. Id. ¶ 11.
 
On July 9, 2013, Plaintiff decided to transfer back to the 
Millenia Mall store, and contacted Millenia Mall store 
leadership. Id. ¶ 15. Plaintiff states that Millenia Mall 
store leadership indicated that they would be receptive to 
Plaintiff’s return, and Plaintiff returned to Florida on July 
28, 2013. Id. ¶ 20. On August 22, 2013, however, 
Millenia Mall store leadership contacted Plaintiff and 
informed him that he would not be rehired.
 
Upon learning this news, Plaintiff sent emails to Apple 
CEO Tim Cook (“Cook”) and Apple Human Resources 
representatives Brenda Everson (“Everson”) and Susan 
Pierre-Zilles (“Zilles”). Id. ¶¶ 27–28. In response to these 
emails, Everson informed Plaintiff on October 10, 2013 
that management at Apple’s retail store in Central Florida 
“would be contacting him regarding a possible position.” 
Id. ¶ 31. On December 2, 2013, Plaintiff was hired at the 
Central Florida Apple retail store (the “Central Florida 
store”). Id. ¶ 33.
 
While working in Central Florida, Plaintiff alleges that he 
was discriminated against based on his race and national 
origin. For instance, Plaintiff states that he was 
disciplined for wearing a “baseball cap with a logo on 
store grounds,” while it was “common for [other] 
employees to wear these types of baseball caps with no 
disciplinary action taken.” Id. ¶ 35. Plaintiff also alleges 
that he was falsely reported as being late, that his work 
schedule was changed without his knowledge, and that he 
was threatened by his manager. Id.
 
In September 2015, Plaintiff transferred to the Apple 
retail store in Los Gatos, California. Third Amended 
Complaint, ECF No. 48 (“TAC”) at ¶ 13. During his 
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tenure in Los Gatos, Plaintiff alleges that he continues to 
be subject to racial discrimination both at the Los Gatos 
store and at an Apple store in Cupertino, California to 
which Plaintiff was occasionally assigned on a temporary 
basis. Plaintiff points specifically to four incidents of 
alleged discrimination. First, a corporate Apple employee 
who had asked Plaintiff to help fix her Apple device 
allegedly called Plaintiff “Oakland” because Plaintiff 
“wasn’t from around here” and “must be from Oakland 
since he is African American.” Id ¶ 19. Second, another 
Apple employee allegedly asked whether Plaintiff was 
“part of some kind of new diversity program” when the 
employee became frustrated with Plaintiff’s service. Id. ¶ 
22. Third, another Apple employee “stated [that] she 
wanted to work with someone more professional looking 
and not someone who looked like they were part of a 
gang.” Id. ¶ 27. Most recently, in 2016, Plaintiff alleges 
that one of his coworkers threatened to “punch [Plaintiff] 
in the face,” that another coworker yelled at Plaintiff for 
no reason, and that Plaintiff’s schedule was changed 
without his knowledge or consent. Id. ¶ 34.
 

B. Procedural History
*2 On July 22, 2014, Plaintiff filed a complaint against 
Apple which alleged discrimination on the basis of race 
and national origin, in violation of Title VII of the Civil 
Rights Act (“Title VII”). Dupree v. Apple Inc. (“Dupree 
I”), No. 14-CV-3294 (N.D. Cal.). The complaint was filed 
in the Northern District of California but focused on 
events occurring at the Millenia Mall store in Orlando, 
Florida. Id. at 6. Accordingly, on March 11, 2015, U.S. 
District Judge Edward Davila, to whom Dupree I was 
assigned, granted Apple’s motion to transfer Dupree I to 
the Middle District of Florida. Dupree I, ECF No. 46. As 
Judge Davila noted, “Apple has demonstrated based 
primarily on Plaintiff’s allegations that most if not all of 
the critical events giving rise to Plaintiff’s claims 
occurred in or around [an] Orlando Apple store.” Id. at 3.
 
On March 16, 2015, Dupree I was officially transferred 
into the Middle District of Florida and was assigned to 
U.S. District Judge Kendall Sharp. Dupree v. Apple Inc., 
No. 15-CV-0423 (M.D. Fla.), ECF No. 47. On April 7, 
2015, Judge Sharp granted Plaintiff’s motion for leave to 
amend his complaint. Dupree I, ECF No. 62. Plaintiff’s 
amended complaint added Cook, Zilles, and Everson as 
Defendants, and alleged causes of action based upon 
violations of Title VII, the California Fair Employment 
and Housing Act (“FEHA”), and 42 U.S.C. § 1981.
 
On April 24, 2015, Defendants moved to dismiss certain 

causes of action in Plaintiff’s first amended complaint. On 
June 30, 2015, Judge Sharp granted Defendants’ motion 
to dismiss. Dupree I, ECF No. 69 (“Dupree I MTD”). 
First, Judge Sharp held that Plaintiff could not move 
forward with Plaintiff’s FEHA claims because FEHA 
does not apply to conduct occurring outside of California. 
Next, Judge Sharp held that Plaintiff could not bring a 
Title VII claim against Cook, Zilles, and Everson because 
“individual capacity suits under Title VII are 
inappropriate.” Id. at 7 (alterations omitted). Finally, 
Judge Sharp determined that Plaintiff had failed to state a 
cause of action under 42 U.S.C. § 1981 against Cook, 
Zilles, and Everson. Id. at 9. Judge Sharp also concluded 
that amendment would be futile and therefore granted 
Defendants’ motion to dismiss with prejudice. Because 
Defendants did not move to dismiss all causes of action 
against all Defendants in Dupree I, a portion of Plaintiff’s 
first amended complaint survived dismissal.
 
On September 29, 2015, Judge Sharp granted Plaintiff’s 
motion to dismiss Plaintiff’s surviving claims in Dupree I 
without prejudice, as “Plaintiff wishe[d] ... to end 
litigation of this matter without incurring further 
expenses.” Dupree I, ECF No. 84.
 
On January 19, 2016, Plaintiff filed the original complaint 
in the instant action. ECF No. 1 (“Compl.”). The Court 
shall refer to all proceedings in the instant action as 
Dupree II. Plaintiff filed a motion for leave to amend on 
April 11, 2016, which Defendants did not oppose. ECF 
No. 23. Accordingly, the Court granted Plaintiff’s motion 
to amend on the record at the April 27, 2016 initial case 
management conference. ECF No. 32.
 
On May 25, 2016, Plaintiff filed another motion for leave 
to amend. ECF No. 33. Defendants also did not oppose 
this second motion to amend. ECF No. 37. Plaintiff 
referred to the proposed amended complaint as the “First 
Amended Complaint.” ECF No. 36. As the procedural 
history demonstrates, however, Plaintiff’s May 25, 2016 
motion in fact sought leave to file a third complaint in 
Dupree II. Accordingly, the Court granted Plaintiff’s May 
25, 2016 motion for leave to amend, but stated that it 
would refer to the “proposed amended complaint as the 
‘Second Amended Complaint’ or ‘SAC’ in ... all future 
Orders.” ECF No. 38 at 2.
 
Defendants moved to dismiss certain causes of action 
from the SAC on June 29, 2016. On August 9, 2016, the 
Court granted the motion to dismiss. ECF No. 39. The 
Court held that Plaintiff’s Title VII claims arising from 
his employment at the Millennia Mall, Australia, and 
Central Florida stores were time-barred. ECF No. 44, at 
6–10. The Court dismissed Plaintiff’s FEHA claims 
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arising from his employment at the Millennia Mall, 
Australia, and Central Florida stores because FEHA 
applies only to actions in California. Id. at 10. The Court 
dismissed Plaintiff’s claims under the Civil Rights Act of 
1991 because that statute does not provide a private right 
of action. Id. at 10–11.
 
*3 The Court dismissed Plaintiff’s claim for intentional 
infliction of emotion distress for failure to state a claim to 
the extent that the claim arose from actions before 
January 19, 2014 or arose from Apple’s internal training 
and discipline systems or from racially charged comments 
directed at Plaintiff. Id. at 11–18. Specifically, the Court 
found that Apple’s internal training was personnel 
management activity, which under California law does 
not qualify as intentional infliction of emotional address. 
Id. at 13. The Court also found that Apple was not liable 
under the doctrine of respondeat superior for intentional 
infliction of emotional distress from racially charged 
comments because the employees who made those 
comments “substantially deviated from the scope of their 
employment” by requesting repairs to, and assistance 
with, their personal devices. Id. at 16.
 
Finally, the Court dismissed Plaintiff’s claims for hostile 
work environment and harassment for failure to give 
sufficient notice of the statutes that Defendants allegedly 
violated. Id. at 18–20. The Court granted leave to amend 
the complaint, but stated that “Plaintiff[ ] may not add 
new causes of actions or parties without leave of the 
Court or stipulation of the parties pursuant to Federal 
Rule of Civil Procedure 15.”
 
On September 8, 2016, Attorney Barbara Lawless entered 
an appearance on behalf of Plaintiff. ECF No. 47. Now 
represented by an attorney, Plaintiff filed a Third 
Amended Complaint on September 8, 2016. ECF No. 48 
(“TAC”). The TAC alleges eight causes of 
action—discrimination under Title VII, discrimination 
under FEHA, harassment/hostile work environment under 
42 U.S.C. § 1981, retaliation under Title VII and FEHA, 
intentional infliction of emotional distress, hostile work 
environment under FEHA, violation of the Ralph Civil 
Rights Act, and harassment under Title VII—all of which 
arise out of Plaintiff’s employment at the Los Gatos and 
Cupertino, California stores. TAC ¶¶ 39–104. Apple 
answered the TAC on September 28, 2016. ECF No. 50.
 
On October 11, 2016, Plaintiff filed the instant motion for 
leave to file a Fourth Amended Complaint. ECF No. 51. 
Apple filed an opposition on October 25, 2016. ECF No. 
57. Plaintiff filed a reply on November 1, 2016. ECF No. 
61.
 

On January 17, 2017, Plaintiff filed a motion for 
substitution of attorney in which Plaintiff stated that he is 
no longer represented by Barbara Lawless but instead will 
represent himself pro se. ECF No. 69.
 

II. LEGAL STANDARD
Under Rule 15(a) of the Federal Rules of Civil Procedure, 
“[t]he court should freely give leave [to amend] when 
justice so requires,” bearing in mind “the underlying 
purpose of Rule 15 ... [is] to facilitate decision on the 
merits, rather than on the pleadings or technicalities.” 
Lopez v. Smith, 203 F.3d 1122, 1127 (9th Cir. 2000) (en 
banc). Nonetheless, a district court may deny leave to 
amend a complaint due to “undue delay, bad faith or 
dilatory motive on the part of the movant, repeated failure 
to cure deficiencies by amendments previously allowed, 
undue prejudice to the opposing party by virtue of 
allowance of the amendment, [and] futility of 
amendment.” See Foman v. Davis, 371 U.S. 178, 182 
(1962); see also Leadsinger, Inc. v. BMG Music Publ’g, 
512 F.3d 522, 532 (9th Cir. 2008). Of these 
considerations, “it is the consideration of prejudice to the 
opposing party that carries the greatest weight.” Eminence 
Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 1052 (9th 
Cir. 2003) (per curiam). “Absent prejudice, or a strong 
showing of any of the remaining Foman factors, there 
exists a presumption under Rule 15(a) in favor of granting 
leave to amend.” Id. (emphasis in original). Nevertheless, 
a proposed amendment may be denied as futile “if no set 
of facts can be proved under the amendment to the 
pleadings that would constitute a valid and sufficient 
claim or defense.” See Miller v. Rykoff-Sexton, Inc., 845 
F.2d 209, 214 (9th Cir. 1988). Ordinarily, however, 
“courts will defer consideration of challenges to the 
merits of a proposed amended pleading until after leave to 
amend is granted and the amended pleading is filed.” 
Netbula, LLC v. Distinct Corp., 212 F.R.D. 534, 539 
(N.D. Cal. 2003).
 

III. DISCUSSION
*4 Plaintiff seeks leave to file a Fourth Amended 
Complaint adding three new causes of action: a claim for 
disparate impact discrimination based on race and/or 
national origin, a claim for failure to prevent harassment 
and discrimination, and a claim for assault. Plaintiff 
claims that he has not previously asserted any of these 
causes of action because Plaintiff only recently obtained 
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counsel, who identified the additional causes of action, 
and because Plaintiff needed to exhaust his administrative 
remedies for two of the three additional causes of action. 
Mot. at 3. Apple opposes the motion and argues that four 
of the five Foman factors—prejudice to the opposing 
party, undue delay, previous amendments, and futility of 
amendment—support denying leave to amend. Opp. at 
2–3.1 Because the Court finds that the factors of prejudice, 
undue delay, and previous amendments are sufficient to 
justify denying leave to amend, the Court need not 
address Apple’s argument that leave to amend would be 
futile.
 

A. Prejudice to the Opposing Party
The Court first considers whether granting Plaintiff leave 
to amend would prejudice Apple, because prejudice to the 
opposing party carries the “greatest weight” in the leave 
to amend inquiry. Eminence Capital, 316 F.3d at 1052. 
Prejudice has been found where amendment would 
increase “the burden of necessary future discovery,” 
Jackson v. Bank of Haw., 902 F.2d 1385, 1387-88 (9th 
Cir. 1990), and where “[e]xpense, delay, and wear and 
tear on individuals and companies” is shown, Kaplan v. 
Rose, 49 F.3d 1363, 1370 (9th Cir. 1994).
 
Discovery in the instant case is currently scheduled to 
close in less than six weeks on February 28, 2017. 
Allowing Plaintiff to amend his pleadings would require 
continuing this deadline. Extending fact discovery would 
in turn require continuing the close of expert discovery 
scheduled for April 14, 2017, the hearing on dispositive 
motions scheduled for June 8, 2017, the final pretrial 
conference scheduled for August 10, 2017, and the six 
day jury trial scheduled for September 11, 2017.
 
Allowing Plaintiff to amend his pleadings to add new 
causes of action would also significantly expand the scope 
of discovery. Most particularly, addition of a disparate 
impact cause of action would expand discovery because a 
disparate impact cause of action would “focus[ ] on 
statistical analyses, [which] requires that the defendant 
develop entirely different defenses, including the job 
relatedness of the challenged business practice or its 
business necessity.” Coleman v. Quaker Oats Co., 232 
F.3d 1271, 1292 (9th Cir. 2000). Thus, if Plaintiff were 
permitted to amend his pleadings to add such a cause of 
action, the parties would have to engage in extensive new 
discovery, including the development of statistical 
evidence.
 
Additionally, amendment of the complaint would 

prejudice Apple because it would cause further delay in 
what has already been lengthy litigation. Plaintiffs’ claims 
of discrimination against Apple began on July 22, 2014 
with the filing of Dupree I in the Northern District of 
California. No. 14-CV-3294 (N.D. Cal.). Dupree I was 
transferred to the Middle District of Florida. Plaintiff 
voluntarily dismissed Dupree I without prejudice. 
Plaintiff then filed Dupree II in the Northern District of 
California. See Dupree I, ECF No. 46; Dupree II, ECF 
No. 1. Thus, Apple has been litigating Plaintiff’s 
discrimination claims for two and a half years in different 
courts across the country. Apple has invested significant 
resources in litigating the instant case and narrowing the 
issues by filing two motions to dismiss. Allowing 
amendment less than six weeks before the fact discovery 
cutoff and further delaying this case would thus prejudice 
Apple by forcing Apple to engage in further litigation that 
could have been avoided if Plaintiff had asserted his new 
causes of action earlier. The first Foman factor therefore 
supports denying Plaintiff’s motion.
 

B. Undue Delay
*5 Undue delay is the next factor a court considers in 
deciding whether to grant leave to amend. Foman, 371 
U.S. at 182. Courts have found that a party unduly 
delayed when the party sought to amend a pleading with 
previously-known facts, particularly when the delay is 
accompanied by the requisite showing of other Foman 
factors such as prejudice. See, e.g., Texaco Inc. v. 
Ponsoldt, 939 F.2d 794, 798-99 (9th Cir. 1991) (affirming 
denial of motion for leave to amend because of undue 
delay where, inter alia, moving party sought amendment 
“eight months after the district court granted summary 
judgment against it, and nearly two years after filing the 
initial complaint,” and “after discovery was over, just four 
and a half months before the trial date”); Jordan v. Los 
Angeles Cnty., 669 F.2d 1311, 1324 (9th Cir. 1982) 
(affirming denial of motion for leave to amend because of 
undue delay where the proposed amendment would have 
prejudiced the defendant by requiring “extensive, costly 
discovery in order to respond to the amended complaint”), 
vacated on other grounds, 459 U.S. 810 (1982); Kaplan, 
49 F.3d at 1370 (affirming denial of leave to amend 
because of undue delay where the moving party sought 
amendment after discovery was completed and trial was 
only two months away, thereby substantially prejudicing 
the defendant). Furthermore, the Ninth Circuit has held 
that “late amendments to assert new theories are not 
reviewed favorably when the facts and the theory have 
been known to the party seeking amendment since the 
inception of the cause of action.” Allen v. City of Beverly 
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Hills, 911 F.2d 367, 374 (9th Cir. 1990).
 
In the instant case, Plaintiff moved for leave to file a 
Fourth Amended Complaint approximately nine months 
to a year after the most recent events underlying the new 
causes of action. TAC ¶¶ 116, 126. Specifically, the 
alleged remarks underlying Plaintiff’s disparate impact 
claim occurred on January 1, 2016, and the alleged assault 
occurred on January 31, 2016. TAC ¶¶ 19–34. 
Additionally, the facts underlying the cause of action for 
failure to prevent discrimination occurred in October 
2015. TAC ¶ 116. Thus, Plaintiff had knowledge of the 
events involved in the new causes of action long before he 
filed the instant motion on October 11, 2016. In fact, the 
Court has granted leave to file an amended complaint 
three times since the events underlying the new causes of 
action. ECF Nos. 32, 38, 44. Specifically, with the 
Court’s permission, Plaintiff amended his complaints on 
April 11, 2016, ECF No. 26; on May 25, 2016, ECF No. 
36; and on September 8, 2016, ECF No. 48. Despite the 
fact that these amendments occurred after the events 
underlying the new causes of action, Plaintiff did not add 
the new causes of action in these amendments.
 
To explain his delay, Plaintiff states that he “was 
previously self-represented and did not initially plead all 
relevant causes of action” and that he “had to exhaust his 
administrative remedies for two of the three additional 
causes of action, which he has now done.” Mot. at 3.
 
However, this explanation is insufficient to justify the 
long delay in the instant case. Indeed, Plaintiff’s 
suggestion that he needed time to exhaust his 
administrative remedies is misleading. Plaintiff only 
sought administrative review of his claims on September 
6, 2016, when Plaintiff requested an “immediate Right to 
Sue notice” from the California Department of Fair 
Employment and Housing (“DEFH”). Declaration of 
Barbara Lawless, ECF No. 51-1, at 43–48. The DEFH 
granted a Right-to-Sue Notice the same day, September 6, 
2016.2 Id.; see also Reply at 6 (“Plaintiff has ... exhausted 
his administrative remedy by filing a claim of disparate 
impact [and failure to prevent discrimination] with the 
California Department of Fair Employment and Housing 
for which a Right to Sue notice was issued.”). Thus, 
because Plaintiff made no attempt to exhaust his 
administrative remedies until September 6, 2016, it is 
clear that Plaintiff’s delay in asserting the new causes of 
action had nothing to do with his need to exhaust 
administrative remedies.
 
*6 Additionally, although Plaintiff represented himself 
until September 2016, Plaintiff obtained assistance from 
the Court’s Federal Pro Se program and was able to 

identify many relevant causes of action throughout the 
numerous complaints that the Court allowed in the instant 
case. Plaintiff’s pro se status does not justify granting yet 
another opportunity to amend the complaint to add causes 
of action that Plaintiff inadvertently omitted in his prior 
complaints. Indeed, Plaintiff clearly believes that he is 
competent to represent himself pro se because on January 
17, 2017, Plaintiff filed a notice of substitution of 
attorneys in which Plaintiff indicated that he is no longer 
represented by counsel and instead will again represent 
himself pro se. ECF No. 69. Thus, the factor of undue 
delay also weighs in favor of denying Plaintiff’s motion 
for leave to amend the complaint.
 

C. Previous Amendments
In deciding whether to grant a party leave to amend, the 
district court also considers “whether the plaintiff has 
previously amended her [or his] complaint.” DCD 
Programs, Ltd. v. Leighton, 833 F.2d 183, 186 (9th Cir. 
1987); see also Foman, 371 U.S. at 182 (same). The 
Ninth Circuit has held that “the district court’s discretion 
to deny leave to amend is particularly broad where 
plaintiff has previously amended the complaint.” City of 
L.A. v. San Pedro Boat Works, 635 F.3d 440, 454 (9th 
Cir. 2011).
 
Plaintiff has already amended his complaint at least four 
times and as many as six times. The first complaint that 
Plaintiff filed, in Dupree I, was amended once in the 
Middle District of Florida and then voluntarily dismissed. 
Dupree I, ECF Nos. 62, 84. Plaintiff then filed another 
complaint in Dupree II, which Plaintiff has since 
amended three times—on April 11, 2016; May 25, 2016; 
and September 8, 2016. Thus, the complaint that Plaintiff 
seeks to file would be the fifth complaint in Dupree II and 
the seventh complaint in this action if Dupree I is 
included. Additionally, the Court already has allowed 
Plaintiff to amend the complaint three times in the instant 
action. ECF Nos. 32 & 38. It has been almost one year 
since the time Plaintiff filed Dupree II and two and a half 
years since Plaintiff filed Dupree I. Thus, Plaintiff’s 
previous four to six amendments weigh strongly in favor 
of denying Plaintiff’s motion for leave to amend.
 
In short, Apple would be prejudiced by amendment, 
Plaintiff unduly delayed in asserting these new causes of 
action, and Plaintiff has already amended his complaint at 
least four and as many as six times. Therefore, the Court 
finds that leave to further amend the complaint is not 
warranted.
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IV. CONCLUSION
For the foregoing reasons, the Court DENIES Plaintiff’s 
motion for leave to file a Fourth Amended Complaint.
 

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2017 WL 201705

Footnotes

1 Apple does not argue that Plaintiff has exhibited bad faith.

2 Despite having obtained a Right-to-Sue notice from the DEFH, Plaintiff does not state that he has ever received a Right-to-Sue 
notice from the federal Equal Employment Opportunity Commission (“EEOC”) regarding his new federal causes of action. See 
Shek v. Stanford Univ. Med. Ctr., 2007 WL 2318904, at *2 (N.D. Cal. Aug. 13, 2007) (“[W]hile charges filed with the DFEH may 
be deemed constructively filed with the EEOC, Title VII still requires a right-to-sue notice specifically from the EEOC in order to 
file suit in federal court. Federal-state cooperation does not extend to exhaustion of administrative remedies.”). Thus, Plaintiff does 
not appear to have exhausted his administrative remedies for the new federal causes of action Plaintiff seeks to add.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court,

E.D. California.

FAIR HOUSING COUNCIL OF 
CENTRAL CALIFORNIA, INC., et al., 

Plaintiffs,
v.

Henry D. NUNEZ, et al., Defendants.

No. 1:10cv02073 LJO DLB.
|

Jan. 24, 2012.

Attorneys and Law Firms

Christopher Brancart, Elizabeth Brancart, Brancart and 
Brancart, Pescadero, CA, for Plaintiffs

Henry Dorame Nunez, Daniel L. Harralson, Law Offices 
of Henry D. Nunez, Fresno, CA, for Defendants.

ORDER DENYING PLAINTIFFS’ MOTION TO 
COMPEL DEFENDANT HENRY NUNEZ TO 
COMPLY WITH DISCOVERY ORDER AS MOOT 
(Document 49)

ORDER GRANTING PLAINTIFFS’ MOTION FOR 
LEAVE TO FILE FIRST AMENDED COMPLAINT 
(Document 46)

ORDER DENYING PLAINTIFFS’ MOTION TO 
MODIFY SCHEDULING ORDER AS MOOT 
(Document 51)

ORDER VACATING SCHEDULING ORDER AND 
SETTING STATUS CONFERENCE

DENNIS L. BECK, United States Magistrate Judge.

*1 Plaintiffs Fair Housing Council of Central California, 
Inc., Nelida Mendiola, Martha Lemos and Maria Nava 
(“Plaintiffs”) filed the present motions (1) to compel 
Defendant Henry Nunez to comply with the Court’s 
November 3, 2011 discovery order, (2) for leave to file a 
first amended complaint, and (3) to modify the scheduling 
order. The matters were heard on January 13, 2012, 
before the Honorable Dennis L. Beck, United States 
Magistrate Judge. Elizabeth Brancart appeared 
telephonically on behalf of Plaintiffs. Daniel Harralson 
appeared on behalf of Defendant Henry Nunez. Henry 
Nunez appeared as counsel on behalf of Defendant 
Minnie Avila.
 

INTRODUCTION

Plaintiffs Nelida Mendiola, Martha Lemos and Maria 
Nava are current or former tenants of the Cypress Estates 
apartment complex (“Cypress Estates”), each of whom 
resided there with minor children. Defendant Henry 
Nunez controls the management of Cypress Estates. 
Complaint, ¶¶ 8–9. Cypress Estates claims to be a housing 
complex for older persons under the Housing for Older 
Persons Act (“HOPA”), 42 U.S.C. § 3607(b)(2).
 
Plaintiffs and other residents complained of 
discrimination at Cypress Estates to the Fair Housing 
Council of Central California, a nonprofit corporation 
ensuring compliance with fair housing laws throughout 
the Central Valley. Complaint, ¶¶ 4–7. Plaintiffs allege 
that Defendants enforced unreasonable and discriminatory 
rules against them and their children, served them with 
eviction notices because of their protected familial status, 
and made derogatory statements about their national 
origin that interfered with the enjoyment of their tenancy. 
Complaint, ¶¶ 12–22.
 
Plaintiffs assert violations of the Fair Housing Act (42 
U.S.C. §§ 3601, et seq.), the California Fair Employment 
and Housing Act (Government Code §§ 12955, et seq.), 
the California Civil Code §§ 1714, 1927, 1940.2, 44–46, 
and the California Code of Civil Procedure §§ 1159 and 
1160. Plaintiffs seek monetary damages, including 
punitive damages, along with declaratory and injunctive 
relief.
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I. MOTION TO COMPEL DEFENDANT HENRY 
NUNEZ TO COMPLY WITH DISCOVERY ORDER
On January 10, 2012, Plaintiffs filed a reply stating the 
motion to compel is now moot. Doc. 71. At the hearing, 
the parties confirmed that the motion to compel was 
resolved. Accordingly, Plaintiffs’ motion to compel 
Defendant Henry Nunez to comply with discovery order 
is DENIED AS MOOT.
 

II. MOTION FOR LEAVE TO FILE FIRST 
AMENDED COMPLAINT

A. Introduction
On November 10, 2011, Plaintiffs filed a motion for leave 
to file a first amended complaint. Plaintiffs seek to add 
two new defendants, Joy Nunez and Cypress Estates, Inc., 
and seek to add factual allegations (1) that defendant 
Henry Nunez holds a partial ownership interest in the 
Cypress Estates apartments, (2) that his use of the 
corporate form should be disregarded and (3) that 
defendants Henry Nunez, Joy Nunez and Cypress Estates, 
Inc. knew or should have known that Minnie Avila was 
an unfit manager and their continued employment of Ms. 
Avila as their agent was in reckless disregard of the rights 
of plaintiffs and other tenants of the Cypress Estates to 
live in an environment free of housing discrimination.
 
*2 On December 30, 2011, Defendant Henry Nunez filed 
an opposition to Plaintiffs’ motion to amend. Doc. 61.
 
On June 6, 2011, Defendant Herminia (Minnie) Avila 
filed an untimely opposition to the motion to amend. Doc. 
66.
 
On January 6, 2012, Plaintiffs filed a reply to Defendant 
Nunez. Doc. 65. On January 10, 2012, Plaintiffs filed a 
reply to Defendant Avila. Doc. 69. With leave of court, 
Plaintiffs also filed a supplemental reply to Defendant 
Nunez on January 11, 2012. Doc. 73.
 
On January 12, 2012, Defendants Henry Nunez and 
Herminia Avila filed an opposition to Plaintiffs’ reply 
brief, a supporting memorandum and a request for judicial 
notice in support of their opposition. Docs. 74, 75 and 76.
 

B. SUMMARY OF PROPOSED AMENDMENT
As noted, Plaintiffs seek to add two new defendants to 
this action: (1) Joy Nunez, Defendant Henry Nunez’s 
wife, who holds an ownership interest in Cypress Estates; 
and (2) Cypress Estates, Inc., a corporation wholly owned 
by Defendant Henry Nunez, which also holds an 
ownership interest in Cypress Estates. The proposed 
amended complaint also adds the following:
 
(1) allegations based on public records that some of the 
parcels on which the relevant apartments are located have 
been owned, in part, by defendant Henry Nunez, Joy 
Nunez and Cypress Estates, Inc. Plaintiffs note that 
Cypress Estates, Inc. filed a bankruptcy petition on March 
9, 2010, but Plaintiffs were not listed as creditors. On July 
7, 2011, the bankruptcy court issued its final decree and 
the automatic stay is now lifted;
 
(2) allegations seeking injunctive relief against Cypress 
Estates, Inc. to stop the discriminatory housing practices 
at the apartments. Plaintiffs seek to establish a right to 
collect damages from the liability policy maintained by 
Cypress Estates, Inc.;
 
(3) allegations that defendant Minnie Avila, acting as 
agent of the other defendants, repeatedly made derogatory 
statements to the occupants at the Cypress Estates 
apartments concerning families with children and persons 
of Mexican ancestry;
 
(4) acknowledgment that Ms. Avila filed a Chapter 13 
bankruptcy petition and Plaintiffs are the primary 
unsecured creditors. Plaintiffs note the automatic stay 
imposed by the bankruptcy filing and represent that they 
have added no new claims or allegations against Ms. 
Avila;
 
(5) allegations concerning Defendants’ prior history of 
alleged Fair Housing Act violations and their reckless 
disregard in retaining Defendant Minnie Avila. The 
allegations include instances of multiple 
lawsuits/discrimination complaints beginning in 2006 and 
continuing through 2010 involving Minnie Avila and the 
Cypress Estates apartments. Defendants Henry Nunez and 
Minnie Avila repeatedly agreed to attend fair housing 
training. Plaintiffs allege that Ms. Avila did not attend fair 
housing training as part of a conciliation agreement in 
2010; and
 
(6) allegations that Defendant Henry Nunez manipulated 
the corporate form. He is the sole shareholder and 
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president of Cypress Estates, Inc., he shares an address 
with the corporation and he is the only person at Cypress 
Estates with authority to issue notices or sign leases. Per 
public records, by a series of conveyances Defendant 
Henry Nunez transferred ownership of the parcels making 
up the Cypress Estates apartments to himself and to his 
wife, Joy Nunez, as joint tenants and they leased the 
property back to Cypress Estates, Inc. Between 2005 and 
2007, Henry and Joy Nunez secured mortgages on the 
parcels. In July 2009, Henry Nunez executed a grant deed 
to Cypress Estates, Inc. conveying his interest in certain 
parcels, but didn’t record it at that time. In November and 
December 2009, the trustees holding the deeds of trust 
executed by Henry and Joy Nunez recorded notices of 
default. On February 18, 2010, Defendant Henry Nunez 
had the July 2009 grant deed recorded. On March 9, 2010, 
Cypress Estates, Inc. filed Chapter 11 bankruptcy. The 
United States Trustee filed a motion to dismiss or convert 
the bankruptcy for lack of counsel. Facts showed that the 
corporation’s counsel, Tomas D. Nunez, had the same 
address, telephone number, fax number, email address 
and ECF filing account as Henry Nunez. The trustee 
withdrew the motion after new counsel was substituted.
 

C. Legal Standard
*3 Federal Rule of Civil Procedure Rule 15(a) provides 
that the court should “freely give leave [to amend] when 
justice so requires.” The United States Supreme Court has 
stated:

[i]n the absence of any apparent or declared 
reason—such as undue delay, bad faith or dilatory 
motive on the part of the movant, repeated failure to 
cure deficiencies by amendments previously allowed, 
undue prejudice to the opposing party by virtue of 
allowance of the amendment, futility of amendment, 
etc.—the leave sought should, as the rules require, be 
“freely given.”

Foman v. Davis, 371 U.S. 178, 182, 83 S.Ct. 227, 9 
L.Ed.2d 222 (1962). The Ninth Circuit has summarized 
these factors to include the following: (1) undue delay; (2) 
bad faith; (3) prejudice to the opponent; and (4) futility of 
amendment. Loehr v. Ventura County Cmty. Coll. Dist., 
743 F.2d 1310, 1319 (9th Cir.1984). Granting or denial of 
leave to amend rests in the sound discretion of the trial 
court. Swanson v. United States Forest Serv., 87 F.3d 
339, 343 (9th Cir.1996). Despite the policy favoring 
amendment under Rule 15, leave to amend may be denied 
if the proposed amendment is futile or would be subject to 
dismissal. Saul v. United States, 928 F.2d 829, 843 (9th 
Cir.1991).

 

D. Analysis
As a preliminary matter, the Court addresses the 
pleadings filed by Defendants Henry Nunez and Minnie 
Avila on January 12, 2012. Defendants Nunez and Avila 
filed an untimely opposition to Plaintiffs’ reply brief, 
along with a supporting memorandum and request for 
judicial notice. Docs. 74, 75 and 76. At the hearing, 
Defendant Henry Nunez, who also serves as counsel for 
Defendant Avila, indicated that the documents should not 
have been filed. Accordingly, the Court HEREBY 
ORDERS these documents STRICKEN FROM THE 
RECORD.
 
The Court now turns to the merits of the underlying 
motion.
 

1. Undue Delay
Plaintiffs argue that the proposed amendment is timely 
because the scheduling order sets no deadline to amend 
the pleadings and the claims asserted against the proposed 
defendants are within the statutory time limits.
 
Defendant Nunez counters that there was no reason why 
Plaintiffs could not have included the proposed 
amendments when they originally filed the complaint 
because they knew that he was an officer for Cypress 
Estates, Inc. However, Plaintiffs explain that they first 
became aware of the need to amend their complaint in 
response to the motion to dismiss filed by Defendant 
Henry Nunez in October 2011. In the motion to dismiss, 
Mr. Nunez claimed he could not be held liable as an 
officer of Cypress Estates, Inc. and that Cypress Estates, 
Inc. had not been named in the complaint. Doc. 38. When 
Mr. Nunez claimed he could not be liable, Plaintiffs’ 
counsel reviewed public records identifying the 
transactions between Henry and Joy Nunez and Cypress 
Estates, Inc. in an effort to determine ownership interests 
in the Cypress Estates apartments.
 
To the extent defense counsel attempted to demonstrate 
that Plaintiffs’ were aware of the proposed amendments 
prior to the outset of this action, they were unsuccessful. 
The Court finds no undue delay by Plaintiffs.
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2. Bad Faith
*4 Defendant Henry Nunez argues that the proposed 
amendment is brought in bad faith to annoy him and Joy 
Nunez. Defendant argues that there is no conceivable 
reason, other than a failure to investigate, for not suing 
Henry Nunez in his individual capacity at the outset of 
this case. Defendant also asserts that Plaintiffs’ counsel 
knew of a lease identifying both Henry and Joy Nunez as 
co-owners of the Cypress Estates properties since 2007 
based on a prior case.
 
Plaintiffs counter that Defendant Nunez already was 
named in his individual capacity in the original complaint 
as an owner of Cypress Estates apartments. As to 
Defendant’s claim that Plaintiffs knew of a lease 
identifying both Joy and Henry Nunez as co-owners of 
the properties, Plaintiffs’ counsel indicated that they had 
never seen a copy of any lease because there was no 
discovery in the prior litigation.
 
Defendant Minnie Avila also claims bad faith on the part 
of Plaintiffs by including her in the proposed 
amendments. On June 6, 2011, Defendant Avila filed an 
untimely opposition to the motion for leave to file a first 
amended complaint. Doc. 66. In her motion, she explains 
that she filed for Chapter 13 bankruptcy on July 8, 2011, 
and there is an automatic stay against any action being 
taken against her without prior approval from the 
bankruptcy court. She contends that Plaintiffs failed to 
file a proof of claim with the bankruptcy court and 
therefore they cannot take any action against her in this 
case. Ms. Avila wants to reinstate the motion to dismiss 
the original complaint.
 
In the proposed amended complaint, Plaintiffs have not 
added any new allegations or claims against Ms. Avila. 
Further, Plaintiffs acknowledged that their claims against 
Ms. Avila are subject to the automatic stay. Proposed 
First Amended Complaint, Doc. 47–1. At the hearing, Ms. 
Avila’s counsel admitted that the allegations against Ms. 
Avila have not changed. Instead, the proposed complaint 
contains allegations regarding the interactions of 
defendants with Ms. Avila.
 
The Court does not find that Plaintiffs are seeking to 
amend for an improper purpose.
 

3. Prejudice to Defendant
Plaintiffs assert that the proposed amendment adds no 
new claims against the current defendants and the new 
defendants will not be prejudiced because (1) they are so 

closely related to Defendant Henry Nunez; and (2) the 
insurance company providing liability insurance for the 
Cypress Estates complex is defending the action. 
Declaration of Elizabeth Brancart (“Brancart Dec.”) ¶ 3.
 
Defendant Henry Nunez counters that he will be unduly 
prejudiced because these new allegations will increase 
litigation costs by adding Joy Nunez and by seeking to 
pierce the corporate veil. However, litigation costs alone 
are not grounds for denial of leave to amend. See Owens 
v. Kaiser Found. Health Plan, Inc., 244 F.3d 708, 712 
(9th Cir.2001).
 

4. Futility
Defendant Nunez argues that the proposed amendments 
are futile. “Futility of amendment can, by itself, justify the 
denial of a motion for leave to amend.” Bonin v. 
Calderon, 59 F.3d 815, 845 (9th Cir.1995). However, 
denial of leave to amend due to futility is rare. Ordinarily, 
courts will defer consideration of challenges to the merits 
of a proposed amended pleading until after leave to 
amend is granted and the amended pleading is filed. 
Netbula v. Distinct Corp., 212 F.R.D. 534, 539 
(N.D.Cal.2003); Britz Fertilizers v. Nationwide 
Agribusiness Ins. Co., 2011 WL 5118521 (E.D.Cal. 
Oct.27, 2011).
 
*5 Here, the Court defers ruling on the merits of the 
proposed amended complaint. Notwithstanding, the Court 
notes that certain of defendants’ arguments regarding 
futility are unsupported or inaccurate. For example, 
Defendant Nunez argues that the amendments are futile 
because Plaintiffs failed to exhaust their administrative 
remedies under the California Fair Employment and 
Housing Act (“FEHA”), Cal. Gov.Code §§ 12955 et seq. 
However, FEHA does not require exhaustion of 
administrative remedies for housing claims. See Cal. 
Gov.Code § 12989.1; House v. Cal. State Mortg. Co., 
2009 WL 2031775, *18 (E.D.Cal.2009) (denying motion 
to dismiss FEHA housing cause of action on exhaustion 
grounds).
 
As an additional example, Defendant Nunez argues that 
the proposed amendments are futile because Plaintiff Fair 
Housing Council of Central California, Inc. has no 
standing to bring the seventh claim for relief pursuant to 
the Unruh Civil Rights Act. However, the proposed 
amended complaint clearly states that the seventh cause of 
action for violation of the Unruh Act is brought only by 
Plaintiffs Mendiola, Nava and Lemos. Proposed First 
Amended Complaint p. 15, Doc. 47–1.
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Following consideration of the relevant Eitel factors, 
Plaintiffs’ motion for leave to file a first amended 
complaint is GRANTED. To accommodate service of the 
amended complaint, along with the possible retention of 
counsel and tender of defense to the insurance carrier for 
Cypress Estates, Inc., the Court HEREBY VACATES the 
Scheduling Order dated March 21, 2011. Doc. 16.
 
A status conference is SCHEDULED for February 7, 
2012, at 9:00 a.m.
 

III. MOTION TO MODIFY SCHEDULING ORDER
On November 15, 2011, Plaintiffs filed a motion to 
modify the Scheduling Order pursuant to Rule 16(b)(4) of 
the Federal Rules of Civil Procedure. (Doc. 51.) As the 
existing scheduling order has been vacated, Plaintiffs’ 
motion to modify the scheduling order is DENIED AS 
MOOT.
 

CONCLUSION

For the reasons stated above, the Court HEREBY 
ORDERS as follows:

1. Plaintiffs’ motion to compel Defendant Henry 
Nunez to Comply with Discovery Order is DENIED 
AS MOOT;

2. The opposition to Plaintiffs’ reply brief, 
supporting memorandum and request for judicial 
notice filed by Defendants Henry Nunez and Minnie 
Avila on January 12, 2012 (Documents 74, 75 and 
76) are STRICKEN FROM THE RECORD;

3. Plaintiffs’ motion for leave to file a first amended 
complaint is GRANTED;

4. Plaintiffs’ claims, as set forth in the original 
complaint filed November 8, 2010, REMAIN 
STAYED as to Defendant Avila. Ms. Avila’s answer 
to the original complaint, which was filed on January 
7, 2011, shall stand as a denial to the first amended 
complaint and no further pleading shall be required;

5. The Scheduling Order dated March 21, 2011 is 
VACATED;

6. Plaintiffs’ motion to amend the scheduling order is 
DENIED AS MOOT; and

7. A status conference is SCHEDULED for February 
7, 2012, at 9:00 a.m. before the undersigned. The 
parties shall be prepared to discuss the status of 
service, legal representation and scheduling dates for 
discovery and trial.

 
*6 IT IS SO ORDERED.
 

All Citations

Not Reported in F.Supp.2d, 2012 WL 217479

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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WUNDERLICH-MALEC ENG’G INC., et 

al.
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|

Filed 11/05/2019
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Korosh K. Levian, Levian Law, Parth Nilam Shah, 
Southern California Labor Law Group, Los Angeles, CA, 
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Jennifer Ruth Weatherup, Freeman Mathis and Gary LLP, 
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Proceedings: IN CHAMBERS - ORDER RE 
PLAINTIFF’S MOTION FOR LEAVE TO AMEND 
COMPLAINT [10]

The Honorable DOLLY M. GEE, UNITED STATES 
DISTRICT JUDGE

*1 This matter is before the Court on Plaintiff Edward 
Fradkin’s Motion for Leave to Amend Complaint 
(“MLA”). [Doc. # 10.] The Court deemed this matter 
suitable for decision without oral argument. Fed. R. Civ. 
P. 78(b); C.D. Cal. L.R. 7-15. For the reasons set forth 
below, Plaintiff’s Motion is GRANTED.
 

I.

FACTUAL AND PROCEDURAL BACKGROUND1

Plaintiff is a California resident who began working for 
Defendant Wunderlich-Malec Engineering 
(“Wunderlich”), a Minnesota corporation, as a mechanical 
engineer in September 2017. Notice of Removal, Ex. D 
(FAC) ¶¶ 7-8 [Doc. # 1]. Plaintiff, who was 56 years old 
at the time, alleges that on his first day working at 
Wunderlich, his supervisor David Yamashiro noticed 
Plaintiff’s birth date on an employment form and asked, 
“Wait, how old are you?” Id. ¶¶ 13, 15. Yamashiro 
allegedly disfavored older employees and made multiple 
disparaging remarks directed at Plaintiff. Id. ¶ 16. 
Yamashiro once asked Plaintiff whether he was too old to 
know how to “copy and paste on a computer.” Id. ¶ 17. 
After a company dinner, Yamashiro threw the check 
toward Plaintiff and said, “[T]he senior citizen at the table 
should pay!” Id. ¶ 17. Around December 2017, 
Yamashiro hired a less qualified, younger employee and 
asked Plaintiff to train that employee “without the 
knowledge that [the employee] was meant to replace 
[Plaintiff].” Id. ¶ 18.
 
Later in December 2017, Plaintiff reported the unsafe 
storage of hazardous chemicals at a Wunderlich work site 
to several Tesla and Wunderlich shareholder employees. 
Id. ¶¶ 19-21. His employment was terminated about a 
week after Plaintiff reported the unsafe conditions. Id. ¶ 
22. Plaintiff alleges he suffered mental anguish, emotional 
distress, and loss of income among other damages 
resulting from these events and his termination. Id. ¶¶ 
84-85.
 
In the Second Amended Complaint (“SAC”) that Plaintiff 
seeks leave to file, Plaintiff also asserts that on November 
30, 2017, Yamashiro found out Plaintiff was looking for a 
new job and called Plaintiff, saying, “What the hell?! You 
posted your resume online?” Notice of Lodging, Redlined 
Second Amended Complaint (“SAC”) ¶ 108 [Doc. # 13]. 
Plaintiff responded that he would continue to work at 
Wunderlich “if Yamashiro would treat him better,” to 
which Yamashiro responded by ordering Plaintiff to 
delete his resume from three online job sites. Id. Plaintiff 
also alleges a greater degree of emotional distress than 
alleged in the FAC, physical manifestation of emotional 
distress, and ongoing medical expenses incurred as a 
result of Yamashiro’s conduct. Id. ¶ 131.
 
After exhausting all administrative remedies under 
California’s Fair Employment and Housing Act 
(“FEHA”), Plaintiff obtained a right to sue letter from the 
California Department of Fair Employment and Housing. 
FAC at ¶ 23; MLA, Ex. A at 38 [Doc. # 10].2 On February 
15, 2019, Plaintiff filed a Complaint against Wunderlich 
and Yamashiro in Los Angeles County Superior Court. 
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Notice of Removal Ex. A (Compl.) at 11 [Doc. # 1]. The 
Complaint alleged eight claims: (1) wrongful termination 
in violation of public policy; (2) retaliation in violation of 
FEHA, Cal. Gov’t Code section 12940(h); (3) 
whistleblower retaliation in violation of Cal. Lab. Code 
section 1102.5; (4) age discrimination in violation of 
FEHA, Cal. Gov’t Code section 12940; (5) failure to 
prevent discrimination and harassment in violation of Cal. 
Gov’t Code section 12940(k); (6) harassment and hostile 
work environment in violation of Cal. Gov’t Code section 
12940(j); (7) failure to timely pay wages on discharge in 
violation of Cal. Lab. Code sections 202 and 203; and (8) 
unfair business practices in violation of Cal. Civil 
Procedure Code section 17200. All claims were alleged 
against Wunderlich and Doe Defendants. See generally 
id. Only the sixth claim, for FEHA harassment and hostile 
work environment, was alleged against Yamashiro. Id. at 
23; Notice of Removal ¶ 2.
 
*2 Plaintiff amended his original Complaint on April 25, 
2019 and “accidentally omitted” the sole cause of action 
against Yamashiro. MLA at 5. Around May 7, 2019, the 
parties discussed Plaintiff dismissing Yamashiro with 
prejudice in exchange for Wunderlich consenting to state 
court jurisdiction. Opp., Ex. 3 at 2 [Doc. # 11-3]. No 
agreement was reached. According to an e-mail Plaintiff’s 
counsel then sent to Wunderlich and Yamashiro’s counsel 
on May 31, 2019, “there was a mistake made ... that Mr. 
Yamashiro should be named in the Fourth Cause of 
Action of the First Amended Complaint”—the FEHA 
discrimination claim. Opp., Ex. 4 at 23.
 
On July 22, 2019, Plaintiff sought to file a motion for 
leave to amend with the state court to add claims of 
harassment under FEHA and intentional infliction of 
emotional distress (“IIED”) against Yamashiro, and a 
claim of hostile work environment under FEHA against 
both Yamashiro and Wunderlich. MLA at 6; see Notice of 
Removal, Ex. G (Pl.’s Mot. for Leave to Am. in Superior 
Court, Ex. 1) at 154-58 [Doc. #1]. Due to an error by 
Plaintiff’s legal filing service, the motion was not filed 
until July 24, 2019—one day before Wunderlich’s 
removal deadline. MLA, Ex. 6 (Yadegar Decl.) at 99-100 
[Doc. # 10-1].
 
On July 25, 2019, Wunderlich filed a notice of removal 
on diversity grounds. Notice of Removal at ¶ 1. 
Wunderlich claimed it only recently discovered that the 
amount in controversy exceeded $75,000 and that 
diversity jurisdiction is proper because there is complete 
diversity between Plaintiff and Wunderlich. It also 
asserted that Yamashiro—a California citizen— was no 
longer a party to the action under the FAC. Id. ¶¶ 6, 9-11.
 

Plaintiff now seeks leave to amend the FAC to add new 
claims against Yamashiro and Wunderlich, as well as 
additional factual allegations that Yamashiro criticized 
Plaintiff for posting his resume online and that Plaintiff 
has suffered great emotional distress and has incurred 
expenses for medical and psychological treatment as a 
result of Wunderlich’s and Yamashiro’s actions. MLA at 
7, 13; SAC ¶ 101-132 [Doc. # 13].3 In opposition, 
Wunderlich argues that Plaintiff’s proposed amendments 
are futile, unduly delayed, in bad faith, and prejudicial. 
Opp. at 2, 9-10 [Doc. # 11].4

 

II.

DISCUSSION

*3 Federal Rule of Civil Procedure 15(a) provides that a 
party may amend a pleading with the court’s leave, and 
that “[t]he court should freely give leave when justice so 
requires.” Fed. R. Civ. P. 15(a)(2); see also Moss v. U.S. 
Secret Serv., 572 F.3d 962, 972 (9th Cir. 2009) (requests 
for leave to amend should be granted with “extreme 
liberality”) (emphasis added). A district court “may deny 
leave to amend due to ‘undue delay, bad faith or dilatory 
motive on the part of the movant, repeated failure to cure 
deficiencies by amendments previously allowed, undue 
prejudice to the opposing party by virtue of allowance of 
the amendment, [and] futility of amendment.’ ” 
Leadsinger, Inc. v. BMG Music Publ’g, 512 F.3d 522, 532 
(9th Cir. 2008) (quoting Foman v. Davis, 371 U.S. 178, 
182 (1962)). “Absent prejudice, or a strong showing of 
any of the remaining Foman factors, there exists a 
presumption under Rule 15(a) in favor of granting leave 
to amend.” Eminence Capital, LLC v. Aspeon, Inc., 316 
F.3d 1048, 1052 (9th Cir. 2003).
 
The Court considers each factor seriatim, beginning with 
futility.
 

A. Futility
“An amendment is futile when ‘no set of facts can be 
proved under the amendment to the pleadings that would 
constitute a valid and sufficient claim or defense.’ ” 
Missouri ex rel. Koster v. Harris, 847 F.3d 646, 656 (9th 
Cir. 2017) (quoting Miller v. Rykoff-Sexton, Inc., 845 F.2d 
209, 214 (9th Cir. 1988)). The standard when 
“determining the legal sufficiency of a proposed 
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amendment is identical to the one used when considering 
the sufficiency of a pleading challenged under Rule 
12(b)(6).” Miller, 845 F.2d at 214, overruled on other 
grounds by Ashcroft v. Iqbal, 556 U.S. 662 (2009). But 
“courts will [ordinarily] defer consideration of challenges 
to the merits of a proposed amended pleading until after 
leave to amend is granted and the amended pleading is 
filed.” Netbula, LLC v. Distinct Corp., 212 F.R.D. 534, 
539 (N.D. Cal. 2003).
 
Harassment under FEHA, Cal. Gov’t Code section 
12940(j), “focuses on situations in which the social 
environment of the workplace becomes intolerable 
because the harassment (whether verbal, physical, or 
visual) communicates an offensive message to the 
harassed employee.” Roby v. McKesson Corp., 47 Cal. 
4th 686, 706 (2009). A hostile work environment under 
California’s FEHA statute is evaluated under a “totality of 
the circumstances” approach. Miller v. Dep’t of Corr., 36 
Cal. 4th 446, 462 (2005). These circumstances “may 
include the frequency of the discriminatory conduct; its 
severity; whether it is physically threatening or 
humiliating, or a mere offensive utterance; and whether it 
unreasonably interferes with an employee’s work 
performance.” Id. (quoting Harris v. Forklift Sys., Inc., 
510 U.S. 17, 23 (1993)). Unlike in a FEHA discrimination 
claim, as stated in Count 4 of Plaintiff’s FAC, individual 
employees as well as employers can be held liable for a 
FEHA harassment and hostile work environment claim. 
Roby, 47 Cal. 4th at 706-07. Plaintiff alleges that 
Yamashiro can be held individually liable for harassment 
under FEHA for making numerous disparaging comments 
about his age, creating a hostile work environment, and 
causing severe emotional distress and mental anguish, as 
well as loss of income. SAC ¶¶ 15-20, 110-114. Given the 
numerous allegedly harassing incidents in the SAC and 
the need to assess the “totality of the circumstances,” 
Plaintiff has pleaded facts sufficient to support a FEHA 
claim against Yamashiro. Miller, 36 Cal. 4th at 462.
 
As for Plaintiff’s proposed IIED claim, the elements of 
intentional infliction of emotional distress are: “(1) 
extreme and outrageous conduct by the defendant with the 
intention of causing, or reckless disregard of the 
probability of causing, emotional distress; (2) the 
plaintiff’s suffering severe or extreme emotional distress; 
and (3) actual and proximate causation of the emotional 
distress by the defendant’s outrageous conduct.” Hughes 
v. Pair, 46 Cal. 4th 1035, 1050-51 (2009) (internal 
citations and quotations omitted). Plaintiff’s proposed 
SAC alleges that Yamashiro’s numerous age-related 
comments to him were extreme and outrageous, that 
Yamashiro acted with reckless disregard of the 
probability that Plaintiff would suffer emotional distress, 

and that Plaintiff suffered distress to a greater degree than 
previously alleged. SAC ¶¶ 129, 131-32. “Whether ... 
alleged behavior is sufficiently extreme as to constitute 
‘outrageous’ behavior is properly determined by the fact 
finder after trial or possibly after discovery upon a motion 
for summary judgment.” Angie M. v. Superior Court, 37 
Cal. App. 4th 1217, 1226 (1995). As such, the proposed 
IIED claim against Yamashiro is not futile and any effort 
to block the claim at this early stage of the proceedings 
through opposition to a motion to amend is premature.
 

B. Undue Delay and Bad Faith
*4 “Relevant to evaluating the delay issue is whether the 
moving party knew or should have known the facts and 
theories raised by the amendment in the original 
pleading.” Jackson v. Bank of Haw., 902 F.2d 1385, 1388 
(9th Cir. 1990). Relevant to evaluating bad faith, when a 
plaintiff seeks to add a party that destroys complete 
diversity, is whether the plaintiff can offer “a satisfactory 
explanation for their delay in naming [a non-diverse 
defendant] as a defendant.” DCD Programs, Ltd. v. 
Leighton, 833 F.2d 183, 187 (9th Cir. 1987). Because 
both inquiries examine Plaintiff’s reasons for not raising 
the amendments in his original Complaint or FAC, the 
Court considers undue delay and bad faith together.
 
While Plaintiff’s counsel has caused needless confusion 
by initially asserting and then omitting various claims 
against Yamashiro, the fact remains that this case is in the 
early stages of the proceedings and the Court has not even 
set a scheduling conference or imposed a deadline for 
amendment of pleadings. Under these circumstances, the 
Court cannot find that the proposed amendment is unduly 
delayed or untimely. Furthermore, to the extent the Court 
construes at least one of Plaintiff’s amendments as one to 
reinstate the harassment and hostile work environment 
claim against Yamashiro, it will not attribute that to bad 
faith when Wunderlich and Yamashiro already were on 
notice of the existence of that claim in the pleading of the 
original Complaint and there is no indication that the 
claim was previously dismissed on the merits or that 
Plaintiff manufactured a new claim against Yamashiro 
solely to destroy diversity jurisdiction. Given the 
timeliness of this particular amendment, the Court need 
not opine as to Plaintiff’s motives with regard to the other 
proposed amendments.
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D. Prejudice to Wunderlich and Yamashiro
Among the various factors relating to whether to permit 
an amendment, “it is prejudice to the opposing party that 
carries the greatest weight.” Eminence Capital, 316 F.3d 
at 1052. “Amending a complaint to add a party poses an 
especially acute threat of prejudice to the entering party.” 
DCD Programs, 833 F.2d at 187.
 
Yamashiro makes the bare assertion that being “required 
to defend himself after he had previously been dismissed 
from the action” would prejudice him. Opp. at 18. 
Wunderlich asserts that it would suffer prejudice by 
losing a federal forum for this action. Id. But Yamashiro 
has been on notice for months that Plaintiff “accidentally” 
omitted him from the FAC and seeks to reinstate claims 
against him. And Yamashiro would not be prejudiced by 
joining an action at such an early stage of litigation. Cf. 
Jackson, 902 F.2d at 1388 (finding that permitting 
plaintiffs to amend the complaint would force defendants 
to relitigate the case after extensive discovery, with trial 
dates already set). Wunderlich also has not shown what 
prejudice would result from losing a federal forum, citing 
cursorily to Westlands Water District v. United States, 
100 F.3d 94 (9th Cir. 1996), a case about voluntary 
dismissal under Federal Rule 41(a)(2), to argue that the 
loss of a federal forum may result in prejudice. In the 
Rule 41(a)(2) context, the Ninth Circuit has found that 
“the need to defend against state law claims in state court 
is not ‘plain legal prejudice.’ ” Smith v. Lenches, 263 F.3d 
972, 976 (9th Cir. 2001). The Court therefore declines to 
find prejudice to Wunderlich arising from defending 
state-law claims in state court.
 
The Court agrees with Plaintiff that his proposed 
amendments are not prejudicial because “[t]his case is 
only in the early stages, no trial date has been set, no 
depositions have been taken and Plaintiff has yet to 
propound discovery requests.” Reply at 12 [Doc. # 12]; 

see DCD Programs, 833 F.2d at 187-88 (“Given that this 
case is still at the discovery stage with no trial date 
pending, nor has a pretrial conference been scheduled, 
there is no evidence that [the defendant to be added by 
amendment] would be prejudiced by the timing of the 
proposed amendment.”).
 
*5 The purpose behind Rule 15’s liberal grant of 
amendment, and for that matter, notice pleading in 
general, is to ensure that the litigation addresses not just 
one version of a pleading, but the merits underlying a 
cause of action. Foman, 371 U.S. at 182. Plaintiff seeks 
leave to amend to raise non-futile claims early enough in 
the proceedings so as not to prejudice Wunderlich or 
Yamashiro. Permitting Plaintiff to pursue all of his claims 
at this early stage of litigation fulfills the purpose of Rule 
15.
 

V.

CONCLUSION

Accordingly, the Court GRANTS Plaintiff’s motion for 
leave to amend.5 Plaintiff shall file the Second Amended 
Complaint consistent with Local Rule 3-2 within three 
(3) court days of the date of this Order.
 

IT IS SO ORDERED.

All Citations

Slip Copy, 2019 WL 7940670

Footnotes

1 All factual allegations are drawn from the operative complaint, Plaintiff’s First Amended Complaint (“FAC”), unless otherwise 
stated.

2 All page references herein are to page numbers inserted in the header of the document by the CM/ECF filing system.

3 Confusingly, Plaintiff seeks to amend the FAC to add separate claims of harassment and hostile work environment under Cal. 
Gov’t Code section 12923, which is a statement of legislative findings and purpose and does not itself give rise to a cause of action 
under FEHA. SAC ¶¶ 101-127. Wunderlich asserts that Plaintiff’s claims actually constitute a claim for violation of a different 
section of FEHA, Cal. Gov’t Code section 12940(j)—the claim that Plaintiff asserted in his original complaint and omitted in the 
FAC. See Opp. at 14. Section 12940(j) provides for an employer’s responsibility to “prevent harassment from occurring” and that 
“[a]n employee ... is personally liable for any harassment prohibited by this section that is perpetrated by the employee.” Cal. 
Gov’t Code §§ 12940(j)(1), (3). Wunderlich is correct, and therefore the Court construes Plaintiff’s proposed SAC to assert claims 
against Yamashiro and Wunderlich for harassment and hostile work environment under section 12940(j)—not the legislature’s 
Findings and Declarations of Policy.
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4 Wunderlich also argues that Plaintiff failed to comply with both Local Rule 7-3’s meet and confer requirements and the Court’s 
standing order. But documents submitted by both parties indicate that Wunderlich was well aware that Plaintiff planned to move 
for leave to amend and that Plaintiff provided Wunderlich with the text of the SAC. The purpose of Rule 7-3, requiring parties to 
discuss the possibility of resolving the issue before a motion is noticed, was satisfied here. The Court also declines to elevate form 
over substance regarding Plaintiff’s request that the Court not consider Wunderlich’s opposition because it failed to adhere strictly 
to the Local Rules’ formatting guidelines. Reply at 7. The Court disregards, however, Plaintiff’s “supplemental reply,” which was 
filed without leave of court, substantively contravening Local Rule 7-13 and Initial Standing Order 4c [Doc. # 15]. The Court 
therefore DENIES as moot Wunderlich’s Request to Strike and Request for Sanctions [Doc. # 16].

5 The Court does not take up Plaintiff’s arguments, asserted for the first time in his reply brief, that Wunderlich’s notice of removal 
was untimely. See Reply at 9; see also U.S. ex rel. Giles v. Sardie, 191 F. Supp. 2d 1117, 1127 (C.D. Cal. 2000) (“It is improper for 
a moving party to introduce new facts or different legal arguments in the reply brief than those presented in the moving papers.”). 
Plaintiff did not move to remand, but rather to amend his complaint. The Court therefore DENIES Plaintiff’s request that 
Wunderlich pay Plaintiff’s attorneys’ fees associated with removal. See MLA at 14-15.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Proceedings (In Chambers): ORDER RE: MOTION 
FOR LEAVE TO FILE SECOND AMENDED 
COMPLAINT [46]

MICHAEL W. FITZGERALD, U.S. District Judge

*1 Before the Court is Plaintiff’s Motion for Leave to File 
Second Amended Complaint, filed on January 18, 2018. 
(the “Motion”) (Docket No. 46). On February 5, 2018, 
Defendant United States of America (the “Government”) 
filed an Opposition. (Docket No. 50). On February 9, 
2018, Plaintiff filed a Reply. (Docket No. 51).
 
The Motion was scheduled to be heard on February 26, 
2018. The Court read and considered the papers on the 
Motion and deemed the matter appropriate for decision 
without oral argument. See Fed. R. Civ. P. 78(b); Local 
Rule 7-15. The hearing was therefore vacated and 
removed from the Court’s calendar.
 
For the reasons discussed below, the Motion is 
GRANTED.

 

I. BACKGROUND

A. The First Amended Complaint
On July 17, 2016, Plaintiff filed his initial Complaint 
against the Government, the United States Department of 
Agriculture, Tom Vilsack (then the Secretary of the 
Department of Agriculture), the United States Forest 
Service, and Thomas Tidwell (then the Chief of the Forest 
Service). (Docket No. 1). On September 22, 2016, before 
any Defendant had responded to the Complaint, Plaintiff 
filed the operative First Amended Complaint, naming 
only the Government and Officer Ty Davis, a 
Government employee, as Defendants. (FAC (Docket No. 
18) ). On November 21, 2016, the caption of the First 
Amended Complaint was amended so that the 
Government was the sole named Defendant, and Davis 
was removed. (Docket No. 25).
 
As set forth in the Court’s Order regarding the 
Government’s Motion for Partial Judgment on the 
Pleadings dated January 16, 2018 (the “MJOP Order”), 
Plaintiff alleges the following in the First Amended 
Complaint:
 
On the evening of July 20, 2015, Plaintiff drove his 
vehicle into the San Bernardino County Fairgrounds on 
his way to a restaurant in Victorville, California. (FAC ¶ 
14). Upon entering the Fairgrounds, Plaintiff noticed 
individuals who looked to be affiliated with the United 
States Forest Service and saw that his usual path through 
the Fairgrounds was blocked due to a fire in the area, so 
he exited the Fairgrounds and took another route to the 
restaurant. (Id.).
 
About an hour later, after eating dinner, Plaintiff returned 
to the Fairgrounds. (Id. ¶ 15). Plaintiff initiated contact 
with Ty Davis, a law enforcement officer with the Forest 
Service, to ask about the fire. (Id.). Davis identified 
himself as a federal agent and asked Plaintiff to produce 
identification. (Id. ¶¶ 15, 23). Rather than a driver’s 
license, Plaintiff showed Davis a San Bernardino County 
Sheriff’s Department identification, which displayed his 
status as a retired captain. (Id. ¶ 15).
 
Davis told Plaintiff to exit the vehicle. (Id.). Rather than 
exit the vehicle, Plaintiff drove away from Davis. (Id. ¶ 
16). As Plaintiff was pulling away, Davis “jumped into 
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the driver’s side window of Plaintiff’s moving vehicle,” 
and Plaintiff pushed Davis out of the vehicle while 
driving between 5 and 10 miles per hour. (Id.).
 
*2 As Plaintiff was driving away, Davis fired 16 shots at 
Plaintiff’s vehicle with a 40-caliber handgun, causing 
damage to Plaintiff’s vehicle but not hitting Plaintiff. (Id. 
¶ 17). With Davis and other federal officers pursuing him, 
Plaintiff pulled his vehicle into a well-lit parking lot and 
exited his vehicle as officers arrived. (Id. ¶ 18).
 
Forest Service officers, including Davis, handcuffed 
Plaintiff and placed him under arrest. (Id.). After holding 
Plaintiff for “several hours,” the federal officers turned 
Plaintiff over to the San Bernardino County Sheriff’s 
Department and Plaintiff was released later that evening. 
(Id. ¶¶ 18, 20).
 
The San Bernardino County District Attorney filed 
criminal charges against Plaintiff relating to these events 
in a case captioned People v. Gocke, No. 16CR-013775 
(the “Criminal Case”). (Id. ¶ 65). Plaintiff alleges that the 
Criminal Case was the result of Davis and/or others 
affiliated with the Government “fil[ing] false incident 
reports and/or provid[ing] false statements to the San 
Bernardino County Sheriff’s Department related to the 
incident that occurred on July 20, 2015.” (Id.).
 
Plaintiff asserted seven claims for relief against the 
Goverment: (1) “violation of Plaintiff’s rights secured by 
the Fourth Amendment to be free from excessive use of 
force negligence, intentional assault and battery”; (2) false 
arrest and imprisonment; (3) conversion; (4) violation of 
section 52.1 of the California Civil Code (the “Bane 
Act”); (5) violation of section 51.7 of the California Civil 
Code (the “Ralph Act”); (6) negligence; and (7) malicious 
prosecution.
 
On November 23, 2016, upon stipulation of the parties, 
the Court dismissed Plaintiff’s Bane Act and Ralph Act 
claims against the Government with prejudice. (Docket 
No. 26).
 

B. The Ten-Month Stay and the MJOP Order
On January 9, 2017, the Court stayed this action pending 
resolution of the Criminal Case. (Docket No. 34). On 
October 6, 2017, the Criminal Case was resolved when 
Plaintiff entered a plea of no contest to a charge of 
disturbing the peace in violation of section 415(2) of the 
California Penal Code in exchange for the District 
Attorney dismissing a charge of resisting a peace officer 

in violation of section 69(a) of the Penal Code. (See Opp. 
at 2, Ex. 2; Docket No. 38). This Court lifted the stay on 
October 25, 2017. (Docket No. 39).
 
On November 13, 2017, the Government filed a Motion 
for Partial Judgment on the Pleadings, seeking dismissal 
of Plaintiff’s false arrest and imprisonment and malicious 
prosecution claims. (Docket No. 40). In its MJOP Order, 
the Court granted that motion with leave to amend as to 
Plaintiff’s false arrest and imprisonment claim, and 
without leave to amend as to Plaintiff’s malicious 
prosecution claim. (See MJOP Order at 4-10). The Court 
directed Plaintiff to file a Second Amended Complaint, if 
any, by February 5, 2018. (Id. at 11). The Court also 
instructed that a Second Amended Complaint “shall not 
add any new claims for relief or re-assert any claims for 
relief that have already been dismissed.” (Id.).
 

C. The Proposed Second Amended Complaint
Through his present Motion, Plaintiff requests permission 
to file a Second Amended Complaint that maintains his 
claims against the Government that have not been 
dismissed without leave to amend, and that joins the 
County of San Bernardino (the “County”) and Detective 
Daniel Maddux, a County employee (the County and 
Maddux together, the “County Defendants”). (See 
Proposed SAC (Docket No. 46-1) ). Plaintiff intends to 
assert six claims for relief against the County Defendants: 
(1) violation of California Bane Act; (2) violation of the 
California Ralph Act; (3) negligence; (4) violation of 
Plaintiff’s Fourth Amendment rights, pursuant to 42 
U.S.C. §§ 1983 and 1988; (5) “violation of civil rights, 
false arrest / imprisonment,” pursuant to 42 U.S.C. § 
1983; and (6) “violation of civil rights, supervisor 
liability,” pursuant to 42 U.S.C. § 1983. (See Proposed 
SAC ¶¶ 63-107).
 
*3 The crux of Plaintiff’s claims against the County 
Defendants is that, following Plaintiff’s interactions with 
Davis and other Government agents, the San Bernardino 
County Sheriff’s Department unreasonably detained him 
and subjected him to an “invasive blood draw” (i.e., a 
blood-alcohol test) based upon a warrant obtained 
pursuant to Detective Daniel Maddux’s allegedly falsified 
warrant application filed in the San Bernardino County 
Superior Court.
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II. DISCUSSION

A. Rule 20
To add a new party to an action, the pleadings normally 
must be amended in accordance with Rule 15. But the 
issue of who may be added as a party is determined by 
Rules 19 and 20, which govern compulsory and 
permissive joinder. See Desert Empire Bank v. Ins. Co. of 
North America, 623 F.2d 1371, 1374 (9th Cir. 1980) (“In 
conjunction with Rule 15, Rule 20 ... allows the 
permissive joinder of parties, and in particular of party 
defendants...”); see generally 1 Beverly Reid O’Connell 
& Karen L. Stevenson, Federal Civil Procedure Before 
Trial ¶ 8:1380 (The Rutter Group 2017) (“Rutter Guide”). 
The Court thus focuses first on whether Rule 20’s 
permissive joinder requirements are satisfied.
 
Pursuant to Rule 20(a)(2), “[p]ersons ... may be joined in 
one action as defendants if: (A) any right to relief is 
asserted against them jointly, severally, or in the 
alternative with respect to or arising out of the same 
transaction, occurrence, or series of transactions or 
occurrences; and (B) any question of law or fact common 
to all defendants will arise in the action.” Fed. R. Civ. P. 
20(a)(2). “The last two requirements tend to merge 
because if the ‘same transaction’ requirement is met, there 
is almost always a ‘common question.’ ” Rutter Guide ¶ 
7:134. “Under the Rules, the impulse is toward 
entertaining the broadest possible scope of action 
consistent with fairness to the parties; joinder of claims, 
parties and remedies is strongly encouraged.” United 
Mine Workers of America v. Gibbs, 383 U.S. 715, 724 
(1966).
 
The Government first argues that joinder of the County 
Defendants is inappropriate because Plaintiff’s “existing 
claims against the United States arise out of his verbal 
altercation with Officer Davis, his attempt to flee, and the 
shots that Officer Davis fired at his car,” whereas “his 
new claims against the county defendants arise out of 
what happened later that day after he was arrested and 
turned over to the sheriff’s department.” (Opp. at 3).
 
The Government also argues that joinder is inappropriate 
because Plaintiff’s claims against the Government and his 
claims against the County Defendants involve distinct 
legal and factual issues. “The key issues [implicated by 
Plaintiff’s claims against the Government] are: (a) 
whether Officer Davis had probable cause to stop Gocke, 
(b) whether Officer Davis’s decision to shoot was 
objectively reasonable, and (c) whether Gocke suffered 
any damages from the stop or the shooting.” (Opp. at 3). 
“The key issues [implicated by Plaintiff’s claims against 

the County Defendants] are: (d) whether the county 
detective made material false statements in getting the 
warrant to draw Gocke’s blood; (e) whether the sheriff’s 
department had probable cause to detain Gocke for 
several hours; (f) whether those violations were 
committed by threat, intimidation or coercion; (g) whether 
those violations were committed because of a protected 
characteristic; and (h) whether Gocke is entitled to 
compensatory damages, punitive damages, or attorney’s 
fees for those violations.”
 
*4 The Court is unpersuaded by the Government’s 
joinder-related arguments. The entire theory of Plaintiff’s 
case is that, but-for his encounter with the Government on 
the evening of July 20, 2015, the County Defendants 
would have had no occasion to detain him or draw his 
blood later that same evening. His claims against the 
Government and the County Defendants plainly “aris[e] 
out of the same transaction, occurrence, or series of 
transactions or occurrences,” as required by Rule 20(a).
 
And, while Plaintiff’s claims may present legal and 
factual issues that are distinct as to the Government and 
the County Defendants, there are also overlapping issues. 
For example, Plaintiff alleges that Officer Davis had been 
“granted law enforcement authority in the County of San 
Bernardino by agreement between the United States of 
America and the Defendant County of San Bernardino” 
(Proposed SAC ¶ 36), which poses the common question 
of the scope of the authority the County granted the 
Government and whether the Government reasonably 
exercised that authority.
 
Plaintiff also alleges that he “was advised that during his 
detention by the San Bernardino County Sheriff’s 
Department, the United States of America was demanding 
his blood be drawn for testing” (Id. ¶ 32), which poses the 
common question of whether the alleged “invasive blood 
draw” was the result of a coordinated effort between the 
Government and the County. These issues alone are 
sufficient to satisfy Rule 20(a)’s liberal commonality 
requirement. See Desert Empire Bank, 623 F.2d at 1375 
(9th Cir. 1980) (joinder appropriate so long as there is 
“some question of law or fact common to all parties”) 
(emphasis added); see generally Rutter Guide ¶ 7:151.
 
In sum, the permissive joinder requirements imposed by 
Rule 20(a) are satisfied with respect to Plaintiff’s 
proposed new claims against the County Defendants.
 

B. Rule 15(a)(2)
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Federal Rule of Civil Procedure 15(a)(2) provides that 
“[t]he court should freely grant leave [to amend] when 
justice so requires.” Fed. R. Civ. P. 15(a)(2). “In the 
absence of any apparent or declared reason – such as 
undue delay, bad faith or dilatory motive on the part of 
the movant, repeated failure to cure deficiencies by 
amendments previously allowed, undue prejudice to the 
opposing party by virtue of allowance of the amendment, 
futility of amendment, etc. – the leave sought should, as 
the rules require, be ‘freely given.’ ” Foman v. Davis, 371 
U.S. 178, 182 (1962). “Absent prejudice, or a strong 
showing of any of the remaining Foman factors, there 
exists a presumption under Rule 15(a) in favor of granting 
leave to amend.” Eminence Capital, LLC v. Aspeon, Inc., 
316 F.3d 1048, 1052 (9th Cir. 2003) (emphasis in 
original).
 
The Government does not argue that it will be at all 
prejudiced by Plaintiff’s proposed inclusion of new 
claims against the County Defendants. And in light of the 
fact that this case was stayed for ten months and 
discovery has not yet begun (in fact, there is not yet a 
pretrial schedule in place), there would be no undue 
prejudice to the County Defendants as a result of Plaintiff 
suing them in this action rather than a separate action.
 
Instead, the Government argues that Plaintiff unduly 
delayed seeking leave to assert claims against the County 
Defendants and that amendment would be futile. (See 
Opp. at 4-7).
 
Undue delay. The Government argues that Plaintiff 
understood before he filed his original Complaint that 
“the county defendants had detained him for several hours 
and had drawn his blood” in June 2015, and that the 
“county detective’s allegedly false warrant application for 
the blood draw – a public document – was also filed in 
state court in July 2015.” (Opp. at 4-5). In response, 
Plaintiff submitted a declaration indicating that “[i]t was 
impossible for me to learn of these matters prior to the 
filing of the initial complaint in this case, as the relevant 
documents were not provided to me until the pendency of 
my criminal prosecution through responses to discovery 
requests, and then provided to me by my criminal defense 
counsel on or about October 6, 2017.” (Declaration of 
John Gocke (Docket No. 52) ¶ 5). While Plaintiff could 
perhaps have been more diligent in obtaining the 
allegedly fraudulent warrant application, that is not a 
basis to deny the Motion on undue delay grounds. In any 
event, “[u]ndue delay by itself ... is insufficient to justify 
denying a motion to amend.” Bowles v. Reade, 198 F.3d 
752, 758 (9th Cir. 1999).
 
*5 Futility. “Challenges to the pleading are usually 

deferred until after the pleading has been granted, but 
leave to amend has sometimes been denied if the 
proposed amendment is futile.” Abels v. JBC Legal 
Group, 229 F.R.D. 152, 157 (N.D. Cal. 2005) (citing 
DCD Programs, Ltd. v. Leighton, 833 F.2d 183, 188 (9th 
Cir. 1987) and Saul v. United States, 928 F. 829, 843 (9th 
Cir. 1991) ). “A proposed amendment is futile only if ‘no 
set of facts can be proved under the amendment that 
would constitute a valid claim or defense.’ ” Id. (quoting 
Miller v. Rykoff-Sexton, Inc., 845 F.2d 209, 214 (9th Cir. 
1988) ).
 
The Government argues that Plaintiff’s proposed Ralph 
Act and Bane Act claims against the County Defendants 
are futile because they are barred by the applicable 
two-year statute of limitations. (Opp. at 5). Plaintiff 
argues that these claims are not time-barred because he 
“did not become aware of the facts leading to the need to 
add the County defendants and the causes of action 
against those defendants until late 2017, prior to his plea 
agreement in the criminal proceedings on October 6, 
2017” and that those facts were “not discoverable” prior 
to that time. (Reply at 4). As the Government 
acknowledges, “the statute of limitations is a defense 
belonging to the county defendants – not the United 
States...” (Opp. at 5). Rather than accept the 
Government’s very brief argument (which it really has no 
stake in making) that certain of Plaintiff’s claims against 
the County Defendants are time-barred and therefore 
futile, the better course is to allow Plaintiff to amend and 
the County Defendants to raise their own statute of 
limitations arguments if appropriate.
 
In sum, there is no basis to deny leave to amend under 
Rule 15(a)(2).
 
Including the County Defendants and related claims for 
relief does not necessarily mean that all the claims have to 
be tried together.
 

III. CONCLUSION
For the reasons set forth above, the Motion is 
GRANTED. Plaintiff shall file his proposed Second 
Amended Complaint by February 27, 2018. Plaintiff 
should promptly serve the new Defendants.
 
IT IS SO ORDERED.
 

All Citations
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United States Bankruptcy Court, C.D. California,

San Fernando Valley Division.

IN RE Shirley Foose MCCLURE, Debtor.

Case No.: 1:13–bk–10386–GM
|

Signed April 14, 2015

Attorneys and Law Firms

James R. Felton, Andrew A. Goodman, Greenberg & 
Bass, Yi S. Kim, Encino, CA, Faye Rasch, Santa Monica, 
CA, Faye C. Rasch, Weiland Golden LLP, Costa Mesa, 
CA, Robert M. Scholnick, Granada Hills, CA, for Debtor.

MEMORANDUM DENYING BARRETT S. LITT’S 
EMERGENCY MOTION FOR A STAY PENDING 
APPEAL OF THE COURT’S APRIL 2, 2015 ORDER 
ON MOTION TO USE PROCEEDS

Geraldine Mund, United States Bankruptcy Judge

*1 Barrett S. Litt, individually and as a member of various 
law firms (referred to jointly as “Litt”), represented 
Shirley McClure throughout the district court proceedings 
against the City of Long Beach, which yielded her a 
substantial judgment. Much of this money was invested in 
real properties in California, Hawaii, Indiana, and 
Michigan. He was also McClure’s bankruptcy attorney in 
bankruptcy case 92–13717.
 
Litt was paid about $9 million in attorney fees from the 
judgment proceeds, but—based on the terms of the 
confirmed chapter 11 plan—he then sought an additional 
sum of approximately $1 million by way of motion in the 
bankruptcy case. This was granted by this Court and 
eventually affirmed by the Ninth Circuit Court of Appeals 
[1256637]. After the initial judgment, Litt recorded 
abstracts of judgment, thereby creating a judgment lien on 

many of the properties that McClure had purchased.
 
On December 21, 2012, McClure filed a second chapter 
11 case [originally filed in the Los Angeles division as 
case 2:12–bk–51709–VZ, but transferred to the San 
Fernando Valley division as case 1:13–bk–10386–GM].
 
On December 31, 2013, McClure filed a motion to use the 
proceeds of the sale of the Santa Monica property and to 
limit Litt’s lien to certain properties [13–10386, dkt. 
304].1 Various hearings were held and on September 18, 
2014, the Bankruptcy Court issued a partial decision [“the 
Memorandum of Partial Decision,” dkt. 478] that it could 
modify the stay to allow security for the stay to be less 
than all of the Real Properties. To do so, Litt must remain 
protected against the risk of nonpayment. Thus the lien 
could be expunged from some of the real properties so 
long as the remaining properties adequately protected 
Litt’s judgment claim. The Court also decided that the 
amount necessary to protect the judgment would be a net 
equity of 200% of the amount of the judgment.
 
On September 24, 2014, the Court entered its order 
authorizing the Debtor to use the proceeds of the sale of 
the Santa Monica property. [dkt. # 484]. Litt appealed to 
the District Court, which allowed McClure to use a 
portion of the proceeds for certain specified items. 
[2:14–cv–07640–GW, dkt. 29]. This appeal is still 
pending, but has been continued so that this Court can 
complete its work on the balance of the motion.
 
An evidentiary hearing was held on November 24, 2014 
and on November 25 the Court entered its order 
establishing the fair market value of nine California 
properties that are subject to Litt’s lien. The final 
piece—the determination of liens—was heard on March 
10, 2015.
 
Based on the evidence presented and the findings set forth 
in the Memorandum of Opinion [dkt. # 654], the Court 
ordered that there is sufficient equity available to protect 
Litt in the following three properties:

*2 910 Corbett Avenue, block 2799, lot 072 (unit # 1), 
San Francisco, CA

910 Corbett Avenue, block 2799, lot 073 (unit # 2), San 
Francisco, CA

910 Corbett Avenue, block 2799, lot 074 (unit # 3), San 
Francisco, CA

 
The Court expunged the liens from the following 
properties:2

Case 2:19-ap-01147-SK    Doc 267-1    Filed 06/09/21    Entered 06/09/21 11:45:48    Desc
Appendix     Page 45 of 161



In re McClure, Not Reported in B.R. Rptr. (2015)

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2

316 Rossmore, # 307, Los Angeles, CA

2622 30th Street, Santa Monica, CA

12435 Benton, # 3, Rancho Cucamonga, CA

12435 Benton # 4, Rancho Cucamonga, CA

510 S. Hewitt, # 102, Los Angeles, CA

510 Hewitt # 110, Los Angeles, CA

218 N. Harrington, Fullerton, CA

1418 E. Riverside, Fullerton, CA

3401 W. Gregory Ave., Fullerton, CA

13621 Dalmation Ave., La Mirada, CA

93 Invitational Dr., Gaylord, MI

145 N. Otsego, Gaylord, MI

345 E. Felshaw, Gaylord, MI

43651 L. Honoapilani Rd., Royal Kahana # 120, 
Lahaina, HI

1430 HiLo Dr., Bluffton, IN

Lot 13 Loon Lake Lot, Gaylord, MI
 
On April 3, 2015, Litt filed a Notice of Appeal and 
Statement of Election to the U.S. District Court. On April 
8, 2015, Litt filed this emergency motion for a stay 
pending appeal. The Court set this on very short notice for 
the convenience of the Court since the “emergency” 
nature is not warranted because McClure cannot 
undertake any actions that directly affect title or liens 
without an order of the Court and no such motion is 
pending.
 
The motion seeks a stay on the ground that this is an issue 
of first impression and that Litt is likely to succeed on the 
merits of the appeal because there is no underlying law to 
support the judgment. Litt also asserts that he will be 
irreparably harmed if his judgment is removed from the 
properties and McClure is permitted to use the equity in 
the properties. According to Litt, this outweighs any risk 
of harm to McClure. He claims that the stay will not harm 
the public interest, but will only serve to protect the 
interests of other judgment creditors who find themselves 
“pulled into a bankruptcy case and forced to defend their 
interests.”3

 

A stay pending appeal is initially presented to and 
determined by the bankruptcy court. F.R.B.P. 8005. The 
Ninth Circuit has described the requirements for a stay 
pending appeal as follows:

There are four factors we consider when presented with 
a motion for a stay pending appeal:

(1) whether the stay applicant has made a strong 
showing that he is likely to succeed on the merits; (2) 
whether the applicant will be irreparably injured 
absent a stay; (3) whether issuance of the stay will 
substantially injure the other parties interested in the 
proceedings; and (4) where the public interest lies.

*3 Golden Gate Restaurant v. City and County of San 
Francisco, 512 F.3d 1112, 1115 (9th Cir.2008) 
(quoting Hilton v. Braunskill, 481 U.S. 770, 776, 107 
S.Ct. 2113, 95 L.Ed.2d 724 (1987)). We have recently 
explained that to satisfy steps (1) and (2), we will 
accept proof either that the applicant has shown “a 
strong likelihood of success on the merits [and] ... a 
possibility of irreparable injury to the [applicant],” or 
“that serious legal questions are raised and that the 
balance of hardships tips sharply in its favor.” Id. at 
1115–16 (emphasis added; citations omitted). We have 
described these alternative formulations as “ ‘two 
interrelated legal tests’ that ‘represent the outer reaches 
of a single continuum.’ ” Id. at 1115 (quoting Lopez v. 
Heckler, 713 F.2d 1432, 1435 (9th Cir.1983)).

Stormans Inc. v. Selecky, 526 F.3d 406, 408 (9th Cir.2008) 
(emphasis in the original)
 

Factors # 1 and # 2:
Litt argues both types of proof: “a strong likelihood of 
success on the merits and a possibility that he will suffer 
irreparable harm” and “that serious legal questions are 
raised and that the balance of hardships tips sharply in his 
favor.” However, he fails under either scenario. While 
there may be a likelihood of success on the merits, it is 
not strong. Litt relies mainly on the fact that this is a case 
of first impression which, of course, does not mean that 
the decision by this Court is incorrect. He notes that 
neither California nor Federal law specifically allows 
removal of a judgment lien from properties when the 
judgment creditor is hugely oversecured. He states that 
the Court is creating a new procedure—and this is true. 
But just because no prior procedure exists is not an 
indication that one side or the other will prevail. Of 
course, it is clearer if the Court merely seeks to enforce 
existing law. But statutes are often interpreted in light of 
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the facts and equities existing in a given scenario.
 
Litt is correct that there is no specific provision under 
California law that looks at removing a judgment lien 
when the judgment creditor is vastly oversecured, but 
there is also no statute or case law that prohibits it. There 
is a lacuna in the law and this case falls into that open 
area. In crafting a solution to deal with this gap, it is likely 
that the appellate court will look to the equities of the 
situation and these favor the Debtor.
 
On one side of the scale is Ms. McClure, who needs 
flexibility to try to reorganize in a timely fashion—she 
only has until September to propose a Plan. On the other 
side you have Mr. Litt, with so much protection that only 
if he lets some go can any sort of balance be obtained. 
And even when some of it is removed and he only holds 
on to the three San Francisco properties and their 200% 
judgment-to-value ratio, the scale still tips in his favor.
 
So while this Court cannot be positive that the decision 
will be upheld on appeal, a certainty of affirmation is not 
the test. The burden is on Litt to show that he is a good 
deal more likely than not to prevail and he has not done so 
for the reasons stated above and in the Memorandum of 
Decision (dkt.654).
 
As to the possibility that Litt will be irreparably injured by 
removal of the liens, the Court cannot guarantee that Litt 
will not suffer an irreparable injury, but that possibility is 
so remote as to be practically non-existent. First of all, 
Litt retains his lien on three rental properties in the high 
priced market of San Francisco (one of the highest priced 
markets for renters in the country). Even during the last 
year or so, these three units have substantially increased 
in value as shown by the appraisals (to which Litt put on 
no contravening evidence). The first trust deeds have a 
low debt-to-value ratio. The total equity for Litt is twice 
the amount of his judgment lien and, due to the very low 
interest rate on the judgment, the equity appears to be 
growing at a faster rate than the amount of the judgment.
 
*4 With proper insurance, which can be agreed to by 
stipulation if it is not already required, Litt has about the 
same possibility of suffering injury as he has of being 
struck by lightning. While it is “possible,” the test must 
mean that the likelihood is not just slightly above a zero 
chance, but something somewhat more substantial than 
that.4

 
At the hearing Litt argued that once his lien is removed, 
he faces the real fear that all, most, many, or some of the 
remaining properties will be lost to him forever, even if 
he eventually prevails on appeal. It is highly likely that 

one or more of the remaining properties will be sold or 
refinanced, but this cannot be done without notice since 
any such action will require an order of this Court. Litt 
will know well in advance and while he agrees that he 
will oppose each sale (or refinance if it increases the 
senior lien amount), he is aware that this is merely a 
strategic act on his part.
 
Even over the maximum expected length of the appeal, it 
is unreasonable to believe that McClure will sell all of the 
other properties. Although McClure may seek to sell 
some of them, the existence of the tax issue prevents her 
from a wholesale blowout of the properties. Similarly, 
there is no evidence that McClure would be able to do a 
wholesale refinance. Should Litt prevail on the appeal, 
even if the San Francisco properties do not fully satisfy 
him, there likely will still be additional properties to 
which his lien can reattach. But even if not, the San 
Francisco properties are sufficient to basically guarantee 
him a full return on his judgment.
 
Looking at the alternative test for # 1 and # 2, there are 
serious legal questions raised. But the balance of 
hardships does not tip sharply in Litt’s favor. In fact, it 
tips much more in McClure’s favor.
 
Litt argues that there will be no harm to McClure if there 
is a stay and she cannot obtain the equity in any of these 
properties. This is clearly wrong. Except for her house 
and some land in Michigan, these are all rental 
properties.5 In most cases the rent will cover her taxes, 
payments to the senior lienholders, her 10% management 
fee, and (hopefully) minor repairs. But there will be times 
when a property is between tenants (no rent being 
received) and/or needs major repairs (such as a new roof).
 
Litt notes that McClure can (and must) seek court 
approval to sell or refinance any of these properties and 
that the Court can review the situation at that time. Thus, 
a stay can be granted with no negative impact on McClure 
because it can always be modified. While it is true that 
McClure will need court approval, there is a very big 
difference between dealing with the objection of a 
lienholder as opposed to one who has no lien on that 
particular property. Thus, when McClure first sought to 
use sale proceeds from the sale of the Santa Monica 
property, the Court limited it to items that would benefit 
Litt’s other security (paying the senior liens, taxes, 
repairs, etc. for properties on which Litt had a lien). Any 
other use was hard-fought and these are time-consuming 
and expensive legal battles, which McClure cannot afford 
in terms of duration or money.
 
*5 While Litt admits that McClure might be able to 
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remove his liens through a Plan of Reorganization in that 
the San Francisco properties may qualify as the 
“indubitable equivalent” to his claim, he also notes that 
McClure must deal with difficult tax issues that make 
confirmation much more difficult.6 Litt argues that he will 
be harmed if McClure is not able to file and confirm a 
plan since this would likely lead to conversion of the 
chapter 11 case to chapter 7, appointment of a trustee, or 
dismissal after his liens are removed.7 But it is his lien on 
almost all assets of the Debtor that has a large part in 
causing the delays in confirming a plan.
 
He also states that McClure can seek to refinance a 
property for an amount in excess of the current first trust 
deed—contingent on removal of Litt’s lien—and then 
bring that to the Court. Although no specific evidence was 
presented on either side of this suggestion, the Court is 
aware from its 30+ years of experience, that even if there 
are lenders out there who are willing to deal with 
McClure in this way, they are certainly not the 
mainstream ones and they would require a meaningful 
amount of points or a higher rate of interest—both of 
which would probably kill the deal or at least 
substantially hurt McClure.
 
The Litt liens are causing a roadblock to what Litt, 
himself, urges McClure to do. To some extent this is like 
the old definition of chutzpah, that a man who killed his 
parents then threw himself on the mercy of the court on 
the grounds that he was an orphan. Litt wants to keep his 
liens covering all of McClure’s assets to protect himself 
from the very thing that his liens will bring about.
 
So while Litt faces a de minimis chance of not having 
sufficient equity in the three San Francisco properties to 
fully pay his judgment (which is growing at less than 1% 
per year), McClure faces the very real possibility of losing 
many of the benefits of her judgment against the wrongful 
taking by the City of Long Beach, which is what Litt (as 
her attorney) worked to give her.
 
To the extent that issues # 1 and # 2 fall on a continuum, 
the Court finds that things favor McClure rather than Litt. 
Although the arrow moves partway to Litt as to the 
seriousness of the legal issues and the uncertainty of the 
final outcome, it is substantially on McClure’s side as to 
who will suffer the most if the liens are not removed.
 

Factors # 3 and # 4
Item # 3 either deals with third parties to the proceeding 
(there are none) or whether McClure will be substantially 

injured by a stay. As discussed above, McClure will 
suffer potentially devastating injuries if she cannot access 
the equity in some of her properties. These properties 
were obtained for her by Litt as her attorney so as to 
compensate McClure for the injuries caused her by the 
City of Long Beach in or before 1992. McClure would 
suffer a double injury by losing the fruits of that litigation.
 
As to the public interest (item # 4), there is a definite 
public interest in freeing up property from vastly 
excessive liens, which put a chill on the use of that 
property by the owner. While this is true in this case and 
the ultimate appellate decision may have a strong impact 
on other involuntary liens, it is not a critical issue to the 
decision as to the stay pending appeal.
 

A Final Thought
Mr. Schulman is an excellent and persuasive attorney, 
who is giving excellent representation to his client. His 
arguments appear very reasonable on the surface and his 
style is conciliatory and respectful to Ms. McClure and 
her counsel. These are both effective and appreciated by 
the Court.
 
*6 However, one must delve below these to find the true 
situation that exists. Mr. Schulman pointed out that of the 
600+ entries on the docket in the 2012 case, this is the 
only motion initiated by Litt. While that appears to be 
true, a great many of the motions were opposed by Litt. A 
brief review of the docket shows that Schulman filed no 
fewer than 38 opppositions/replies/responses in this case. 
Further, saying “no,” is the most powerful and controlling 
action that someone can take. And Litt has consistently 
said “no” to proposals by McClure that would release any 
of his equity in an effort to allow her to reorganize.
 
Mr. Schulman also argues that the liens were allowed to 
remain on all the properties and that all he seeks is to 
continue the status quo. But things have changed. The 
stay pending appeal of his judgment is completed. The 
Debtor is in a position to move this case forward and has 
a deadline to do so. The real estate market is recovering or 
has recovered from the 2008 downturn.
 
Title to these properties is now 100% in the 
Debtor—having done some property exchanges to remove 
her son from any interest in some of the properties. To 
stay this pending appeal is unwarranted.
 
For the above reasons, the Motion for Stay Pending 
Appeal is denied.
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All Citations

Not Reported in B.R. Rptr., 2015 WL 1756438

Footnotes

1 Most motions, etc. were filed in both the original 1992 cases and the case filed in 2012 and now numbered as 13–10386 because 
the Litt judgment was in the 1992 case. Unless otherwise noted, for convenience the docket numbers refer to those in case 
13–10386.

2 At the hearing on this motion for stay pending appeal, the Court was advised that Litt does not have a lien on properties in Indiana 
or Hawaii, but that there is no need to change the expungement order to reflect that.

3 Dkt. 663, 2:23–25. While it is correct that the final ruling by the Court of Appeals will affect other judgment lien creditors, it is 
disingenuous to even infer that Litt was “pulled into a bankruptcy case and forced to defend” his interest. Litt was the Debtor’s 
attorney in the original chapter 11 bankruptcy case and his judgment arose due to the confirmed Plan of Reorganization in that 
case. He is not an unwilling participant in the bankruptcy system.

4 Since Litt has not raised the issue of insurance, the Court assumes that it is being provided either by a prior order, the rules of the 
United States Trustee, or stipulation.

5 No one has argued that the property in Indiana or Hawaii has sufficient equity to be particularly beneficial to McClure.

6 11 USC § 1129(b)(2)(A)(iii) defines one of the ways that a Plan can be confirmed over the objection of a secured creditor. It is also 
possible that the Debtor might use 11 USC § 1129(b)(2)(A)(i).

7 Litt is specifically concerned about conversion since a Trustee may seek to remove his liens.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, C.D. California.

M.H.
v.

CITY OF SAN BERNARDINO, et al.

Case No. EDCV 20-242 JGB (KKx)
|

Filed 07/17/2020

Attorneys and Law Firms

Yana G. Henriks, Lauren Ida Freidenberg, Randy H. 
McMurray, McMurray Henriks LLP, Los Angeles, CA, 
for M.H.

Jill Williams, Caylin Jones, Steven J. Rothans, Carpenter 
Rothans and Dumont LLP, Los Angeles, CA, for City of 
San Bernardino, et al.

Proceedings: Order (1) GRANTING IN PART AND 
DENYING IN PART Plaintiff’s Motion For Leave to 
File First Amended Complaint (Dkt. No. 26); and (2) 
VACATING the July 20, 2020 Hearing (IN 
CHAMBERS)

The Honorable JESUS G. BERNAL, UNITED STATES 
DISTRICT JUDGE

*1 Before the Court is Plaintiff’s Motion for Leave to file 
a first amended complaint. (“Motion,” Dkt. No. 26.) The 
Court finds the Motion appropriate for resolution without 
a hearing. See Fed. R. Civ. P. 78; L.R. 7-15. After 
considering the papers filed in support of and in 
opposition to the Motion, the Court GRANTS IN PART 
AND DENIES IN PART the Motion. The Court 
VACATES the hearing set for July 20, 2020.
 

I. BACKGROUND

On December 4, 2019, M.H. (“Plaintiff”) filed her 
complaint in California Superior Court for the County of 
San Bernardino against the City of San Bernardino 
(“Defendant”). (“Complaint,” Dkt. No. 1-1.) On February 
5, 2020, Defendant removed the matter. (“Notice of 
Removal,” Dkt. No. 1). The Complaint alleges thirteen 
causes of action: (1) excessive force, in violation of 42 
U.S.C. § 1983 (“section 1983”); (2) section 1983 liability 
under Monell for excessive force; (3) section 1983 
liability under Monell for failure to properly train, 
supervise, and discipline; (4) wrongful death; (5) 
negligence; (6) assault; (7) battery; (8) discrimination in 
violation of California’s Ralph Act, Cal. Civil Code § 
51.7; (9) civil rights violations under California’s Bane 
Act, Cal. Civil Code § 52.1; (10) section 1983 liability 
under Monell for denial of medical care; (11) section 
1983 liability under Monell for denial of medical care and 
failure to properly train, supervise, and discipline; (12) 
violation of the Americans with Disabilities Act 
(“ADA”), 42 U.S.C. § 12132; and (13) violation of the 
Rehabilitation Act of 1973 (“Rehab Act”), 29 U.S.C. § 
794(a).
 
On April 13, 2020, the Court issued a scheduling order, 
which set a July 13, 2020 deadline to “Stipulate or File a 
Motion to Amend Pleadings or Add New Parties.” 
(“Scheduling Order,” Dkt. No. 17.) On June 8, 2020, 
Plaintiff filed the Motion. (See Motion.) In support of the 
Motion, Plaintiff attached the Declaration of Yana G. 
Henricks, (“Henricks Declaration,” Dtk. No. 26-1 
(attaching Exhibits 1 to 3)), and the proposed first 
amended complaint, (“Proposed FAC,” Dkt. No. 26-5.) 
Defendant opposed the Motion on June 15, 2020. 
(“Opposition,” Dkt. No. 29.) In support of the Opposition, 
Defendant included the Declaration of Jill Williams 
(“Williams Declaration”, Dkt. No. 29-1 (attaching 
Exhibits 1 to 3).) On June 22, 2020, Plaintiff replied. 
(“Reply,” Dkt. No. 30.) Plaintiff submitted a second 
declaration in support of the Reply. (“Hendricks 
Declaration II,” Dkt. No. 30-1.)
 

II. LEGAL STANDARD

Federal Rule of Civil Procedure 15 provides that leave to 
amend “shall be freely given when justice so requires.” 
Fed. R. Civ. P. 15(a). The Ninth Circuit holds “ ‘[t]his 
policy is to be applied with extreme liberality.’ ” 
Eminence Capital, L.L.C. v. Aspeon, Inc., 316 F.3d 1048, 
1051 (9th Cir. 2003) (quoting Owens v. Kaiser Found. 
Health Plan, Inc., 244 F.3d 708, 712 (9th Cir. 2001)). 
However, leave to amend is not automatic. The Ninth 
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Circuit considers five factors when considering a motion 
for leave to amend: (1) bad faith, (2) undue delay, (3) 
prejudice to the opposing party, (4) the futility of 
amendment, and (5) whether the plaintiff has previously 
amended his or her complaint. Nunes v. Ashcroft, 375 
F.3d 805, 808 (9th Cir. 2004). The Ninth Circuit instructs 
that “it is the consideration of prejudice to the opposing 
party that carries the greatest weight.” Eminence Capital, 
316 F.3d at 1052.
 
*2 “The party opposing amendment bears the burden of 
showing prejudice, unfair delay, bad faith, or futility of 
amendment.” United Steel, Paper & Forestry, Rubber, 
Mfg., Energy, Allied Indus. & Serv. Workers Int’l Union, 
AFL-CIO, CLC v. ConocoPhillips Co., 2009 WL 650730, 
at *2 (C.D. Cal. Mar. 12, 2009) (citing Eminence Capital, 
316 F.3d at 1052; DCD Programs, Ltd. v. Leighton, 833 
F.2d 183, 186–87 (9th Cir. 1987)).
 

III. DISCUSSION

The Complaint names Doe officers who allegedly 
participated in the events in this case. (Compl. ¶¶ 11-15.) 
When Plaintiff commenced the action, he did not know 
the identities of the defendant officers involved. (Mot. at 
3.) After Defendant served initial disclosures on April 27, 
2020, (id. at 4), Plaintiff learned the officers’ names were 
Paul Carranza, Chris Johnson, Joaquin Larios, and Kerie 
Brown (“Officers”), (id. at 4). Now, Plaintiff seeks leave 
to amend to add the Officers as defendants. (Mot. at 1; 
Proposed FAC ¶¶ 11-14.)
 
The Court GRANTS Plaintiff’s leave to amend to 
substitute the Does with the Officers for the following 
reasons. First, Plaintiff’s motion is timely and amendment 
will not result in delay or prejudice. See Nunes, 375 F.3d 
at 808. Second, the proposed amendment is a simple 
substitution and Defendant does not argue the substitution 
is futile. Id. Finally, Plaintiff has not previously amended. 
Id.
 
Plaintiff also seeks leave to amend to add a preliminary 
statement. (Mot. at 8, 13; Proposed FAC at 2-3.) In the 
two-paragraph preliminary statement, Plaintiff highlights 
the difficulty faced in obtaining public records and 

discovery from Defendant. (Id.) Defendant opposes the 
inclusion of the preliminary statement on the grounds that 
it would be subject to a motion to strike under Fed. R. 
Civ. P. 12(f), because it is immaterial or impertinent. 
(Opp’n at 6.)
 
A complaint should contain short, plain statements of 
facts and the claims arising from those facts. Fed. R. Civ. 
P. 8. The complaint is not a proxy battleground for 
parties’ discovery grievances. The Court therefore agrees 
with Defendant that the preliminary statement serves no 
purpose. The case is not about disclosure of records 
pursuant to Cal. Gov. Code § 6250, and none of the 
thirteen claims involves Defendant’s asserted failure to 
disclose records. Accordingly, the Court DENIES 
Plaintiff leave to amend in so far as Plaintiff seeks to 
include immaterial background regarding public records 
requests and Defendant’s litigation conduct in this matter.
 
To the extent Plaintiff has legitimate grievances regarding 
Defendant’s conduct during discovery in this case, 
Plaintiff may obtain relief by filing a motion to compel, 
seeking discovery sanctions, or using any of the other 
various tools available under the Federal and Local Rules, 
the Standing Order, and the Magistrate Judge’s 
procedures. In the future, Plaintiff should not conflate a 
motion for leave to amend with a discovery motion for 
non-terminating sanctions. Discovery matters are referred 
to the assigned Magistrate Judge pursuant to the Standing 
Order.1

 

IV. CONCLUSION

*3 For the reasons above, the Court GRANTS IN PART 
and DENIES IN PART Plaintiff’s Motion. Plaintiff shall 
file a first amended complaint, if any, by August 3, 2020. 
The July 20, 2020 hearing is VACATED.
 

IT IS SO ORDERED.

All Citations

Slip Copy, 2020 WL 5167718

Footnotes

1 On July 8, 2020, Magistrate Judge Kenly Kiya Kato denied Plaintiff’s motion to compel and request for sanctions. (Dkt. No. 34.)
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United States District Court, C.D. California.

MAO-MSO RECOVERY II, LLC, et al., 
Plaintiffs,

v.
MERCURY GENERAL, Defendant.

Case Nos.: CV 17-02525-AB (AJWx)
|

CV 17-02557-AB (AJWx)
|

Signed 05/23/2018

Attorneys and Law Firms

Michael Lin Baum, Pedram Esfandiary, Adam Michael 
Foster, Robert Brent Wisner, Baum Hedlund Aristei and 
Goldman PC, Los Angeles, CA, Christopher L. Coffin, 
Pro Hac Vice Pendley Baudin and Coffin LLP, New 
Orleans, LA, for Plaintiffs.

Jordan S. Altura, Adelle Greenfield, Gordon and Rees 
LLP, Los Angeles, CA, Robin T. Symons, Pro Hac Vice, 
Gordon and Rees LLP, Miami, FL, for Defendant.

ORDER DENYING DEFENDANT’S MOTION TO 
DISMISS PLAINTIFFS’ SECOND AMENDED 
COMPLAINTS [52]

ANDRÉ BIROTTE JR., UNITED STATES DISTRICT 
JUDGE

I. INTRODUCTION
*1 Plaintiffs MAO-MSO Recovery II, LLC, MSP 
Recovery, LLC, MSPA Claims 1, LLC, and MSP 
Recovery Claims Series LLC (collectively “Plaintiffs”) 

filed two cases against Defendant Mercury General 
(“Defendant”): Case No. CV 17-2525, the “No Fault” 
case, and Case No. 17-2557, the “Settlement” case. (See 
Case No. CV 17-2525, Dkt. No. 47 (“No Fault SAC”); 
Case No. CV 17-2557, Dkt. No. 48 (“Settlement SAC”).)
 
Defendant moves to dismiss Plaintiffs’ Second Amended 
Complaint (“SAC”) in each action. (No Fault Dkt. No. 52; 
Settlement Dkt. No. 52.) Plaintiffs filed an Opposition, 
(No Fault Dkt. No. 64; Settlement Dkt. No. 64), and 
Defendant replied, (No Fault Dkt. No. 67; Settlement Dkt. 
No. 67). The Court heard oral argument on February 9, 
2018, and took the matter under submission.
 
At the hearing, Plaintiffs’ counsel stated they would 
produce the actual assignments in an effort to appease the 
Court and defense counsel regarding their validity. The 
Court subsequently ordered Plaintiffs to produce the 
documents and ordered the parties to file supplemental 
briefs on any issues remaining following production of 
the assignments. (See Dkt. No. 73.) Defendant filed its 
supplemental brief on March 16, 2018, and Plaintiffs 
responded on April 5, 2018. (Dkt. Nos. 81, 91.) The Court 
subsequently granted Plaintiffs’ request for a hearing on 
the parties’ supplemental briefing and held another 
hearing on May 11, 2018.
 
Having carefully reviewed the materials submitted by the 
parties and the arguments presented during oral argument, 
and for the reasons indicated below, the Court DENIES 
Defendant’s Motions to Dismiss.
 

II. BACKGROUND
Both cases arise out of Defendant’s alleged failure to 
reimburse Medicare Advantage Organizations (“MAO”) 
for payments made by the MAOs on behalf of injured 
Medicare beneficiaries. (No Fault SAC ¶¶ 2–5; 
Settlement SAC ¶¶ 1–4.) Plaintiffs contend that, under the 
Medicare Secondary Payer Act (“MSPA”), 42 U.S.C. § 
1395y(b), Defendant was obligated to pay these claims, or 
reimburse the MAO if it paid the claim. (Id.) Numerous 
MAOs have allegedly assigned their right to assert these 
claims to Plaintiffs. (No Fault SAC ¶¶ 51–131; Settlement 
SAC ¶¶ 47–127.)
 

A. A Concise History of Relevant Law

Case 2:19-ap-01147-SK    Doc 267-1    Filed 06/09/21    Entered 06/09/21 11:45:48    Desc
Appendix     Page 55 of 161



MAO-MSO Recovery II, LLC v. Mercury General, Not Reported in Fed. Supp. (2018)

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2

In 1980, Congress passed the MSPA to reduce the costs 
of Medicare. Zinman v. Shalala, 67 F.3d 841, 843 (9th 
Cir. 1995). Prior to the Act’s passage, Medicare often 
acted as a primary insurer; that is, Medicare paid for 
enrollees’ medical expenses, even when an enrollee 
carried other insurance that covered the same costs, or 
when a third party had an obligation to pay for them. The 
MSPA, as its name suggests, changed that relationship so 
that Medicare acts as a secondary payer. “This means that 
if payment for covered services has been or is reasonably 
expected to be made by someone else, Medicare does not 
have to pay.” Cochran v. U.S. Health Care Fin. Admin., 
291 F.3d 775, 777 (11th Cir. 2002). The MSPA prohibits 
Medicare from paying for items or services if “payment 
has been made or can reasonably be expected to be made 
under a workmen’s compensation law or plan of the 
United States or a State or under an automobile or liability 
insurance policy or plan (including a self-insured plan) or 
under no fault insurance.” 42 U.S.C. § 1395y(b)(2)(A)(ii). 
If, however, a primary payer “has not made or cannot 
reasonably be expected to make payment with respect to 
the item or service promptly,” Medicare may make a 
payment on the enrollee’s behalf, conditioned on 
reimbursement from the primary plan. Id. § 
1395y(b)(2)(B)(i); see also Cochran, 291 F.3d at 777 (“In 
order to accommodate its beneficiaries, however, 
Medicare does make conditional payments for covered 
services, even when another source may be obligated to 
pay, if that other source is not expected to pay 
promptly.”).
 
*2 Though the MSPA uses the term “primary plan” to 
describe entities with a primary responsibility to pay, that 
term covers more than just health insurance plans. The 
law defines a “primary plan” as “a group health plan or 
large group health plan ... a workmen’s compensation law 
or plan, an automobile or liability insurance policy or plan 
(including a self-insured plan) or no fault insurance.” 42 
U.S.C. § 1395y(b)(2)(A). Thus, Defendant in this 
case—an automobile insurance no-fault carrier—is a 
primary plan within the meaning of the MSPA.
 
The mechanics of the reimbursement process are set out 
in the statute as follows. The law requires a primary plan 
to reimburse Medicare “if it is demonstrated that such 
primary plan has or had a responsibility to make payment 
with respect to such item or service.” 42 U.S.C. § 
1395y(b)(2)(B)(ii). The statute explains how that 
responsibility may be demonstrated:

responsibility for such payment may be demonstrated 
by a judgment, a payment conditioned upon the 
recipient’s compromise, waiver, or release (whether or 
not there is a determination or admission of liability) of 
payment for items or services included in a claim 

against the primary plan or the primary plan’s insured, 
or by other means.

Id. Thus, Medicare may obtain reimbursement from a 
primary plan if it demonstrates that the primary plan “has 
or had a responsibility” to pay for the item or service. To 
facilitate recovery of these payments, the law provides for 
a right of action by the United States, for double damages, 
against “any or all entities that are or were required or 
responsible” to make payment under a primary plan. Id. § 
1395y(b)(2)(B)(iii).
 
In addition to the right of action by the United States, 
Congress created a private cause of action against a 
primary plan that fails to provide for primary payment. Id. 
§ 1395y(b)(3)(A). Like the cause of action provided to the 
United States, the private cause of action also permits the 
plaintiff to recover double damages. Id.
 

B. The No Fault and Settlement Actions

Generally, the No Fault SAC alleges that Defendant was 
required to reimburse MAOs for payments made by the 
MAO on behalf of certain Mercury customers who were 
injured in automobile accidents. (No Fault SAC ¶¶ 5–6.) 
Plaintiffs explain the situation as follows: Medicare 
beneficiaries were injured in automobile accidents. (Id. ¶ 
134.) Although the beneficiaries were covered by 
Medicare, they also had no-fault insurance policies issued 
by Defendant. As the no-fault insurance provider for the 
beneficiaries, Plaintiffs contend that Defendant was 
obligated to pay for the medical expenses resulting from 
the accidents. (Id. ¶¶ 133–37.) However, Defendant did 
not pay the medical costs following the accidents; instead, 
the beneficiaries’ MAO paid the bill. (Id. ¶ 136.) Many 
MAOs have allegedly assigned their rights to assert the 
instant clams to Plaintiffs. Accordingly, Plaintiffs now 
seek reimbursement from Defendant for payments the 
assignee MAOs made on behalf of unnamed injured 
beneficiaries. In the No Fault case, Plaintiffs assert a 
private cause of action under 42 U.S.C. § 1395y(b)(3)(A), 
(id. ¶¶ 148–62), and breach of contract by way of 
subrogation under 42 C.F.R. § 411.24(e), (id. ¶¶ 163–68).
 
Similarly, in the Settlement case, Plaintiffs assert certain 
individuals insured by Defendant were involved in 
automobile accidents with Medicare beneficiaries. 
(Settlement SAC ¶ 130.) The beneficiaries suffered 
injuries as a result of these accidents and their MAOs paid 
for their medical expenses. (Id.) Following the accidents, 
the insured tortfeasors entered into settlement agreements 
with the injured beneficiaries. (Id.) Thereafter, Defendant 
issued payments pursuant to the settlement agreements. 
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(Id.) According to Plaintiffs, these payments demonstrate 
“Defendant’s responsibility to reimburse Plaintiffs ... 
under the Medicare Act for the medical expenses of the 
Medicare beneficiaries that arose out of the accidents.” 
(Id.) Plaintiffs assert only a private cause of action under 
42 U.S.C. § 1395y(b)(3)(A) in the Settlement case. (Id. ¶¶ 
139–49.)
 

III. LEGAL STANDARD

a. Standing

*3 Article III standing is jurisdictional and, therefore, a 
threshold inquiry. Bates v. United Parcel Serv., Inc., 511 
F.3d 974, 985 (9th Cir. 2007) (en banc). To establish 
standing, a plaintiff must show that (1) he suffered an 
“injury in fact”—an invasion of a legally protected 
interest which is (a) concrete and particularized and (b) 
actual or imminent, not conjectural or hypothetical, (2) 
the injury was caused by, or is fairly traceable to the 
challenged action of the defendant, and (3) it is likely that 
the injury will be redressed by a favorable decision. See 
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560–61 
(1992). Generally, a plaintiff may only bring a claim on 
his own behalf, and may not raise claims based on the 
rights of another party. Pony v. Cty. of Los Angeles, 433 
F.3d 1138, 1145 (9th Cir. 2006). However, “the assignee 
of a claim has standing to assert the injury in fact suffered 
by the assignor.” Vermont Agency of Nat. Res. v. U.S. ex 
rel. Stevens, 529 U.S. 765, 773 (2000). Thus, “the 
assignee stands in the shoes of the assignor, and, if the 
assignment is valid, has standing to assert whatever rights 
the assignor possessed.” Spinedex Physical Therapy USA 
Inc. v. United Healthcare of Ariz., Inc., 770 F.3d 1282, 
1291 (9th Cir. 2014).
 
A defendant can make either a facial or factual challenge 
to a plaintiff’s standing. A facial attack is one in which 
subject matter jurisdiction is challenged solely on the 
allegations in the complaint, attached documents, and 
judicially noticed facts. Safe Air for Everyone v. Meyer, 
373 F.3d 1035, 1039 (9th Cir. 2004). In a facial attack, the 
moving party asserts that the lack of federal subject 
matter jurisdiction appears on the “face of the complaint.” 
Warren v. Fox Family Worldwide, Inc., 328 F.3d 1136, 
1139 (9th Cir. 2003). In the case of a facial attack, the 
Court is required to accept as true all factual allegations 
set forth in the complaint. Whisnant v. United States, 400 
F.3d 1177, 1179 (9th Cir. 2005).
 

In contrast, a factual attack (or a “speaking motion”) is 
one in which subject matter jurisdiction is challenged as a 
matter of fact, and is based on evidence outside of the 
pleadings. Safe Air, 373 F.3d at 1039. In assessing the 
validity of a factual attack, the Court is not required to 
presume the truth of the plaintiff’s factual allegations. Id. 
at 1039.
 
Here, Defendants originally made a facial challenge to the 
SACs. (See No Fault Dkt. No. 52 (“Plaintiffs lack 
standing unless they can adequately plead that MAOs 
possessed the recovery rights at issue and validity 
assigned those rights to Plaintiffs.”).) To survive this 
facial challenge to standing, the SACs must include 
“general factual allegations of injury resulting from the 
defendant’s conduct. See Safe Air, 373 F.3d at 1039 (in a 
facial attack under Fed. R. Civ. P. 12(b)(1), “the 
challenger asserts that the allegations contained in a 
complaint are insufficient on their face to invoke federal 
jurisdiction”). However, Defendant’s supplemental 
briefing appears to make a factual attack by arguing that 
certain assignments are invalid. (See No Fault Dkt. No. 79 
(using the heading “The Assignments Do Not Validly 
Transfer The Reimbursement Rights Plaintiffs Assert 
Against Mercury”).) The Court discusses each argument 
below.
 

b. Rule 12(b)(6)

Federal Rule of Civil Procedure (“Rule”) 8 requires a 
“short and plain statement of the claim showing that the 
pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2). The 
statement must provide enough detail to “give the 
defendant fair notice of what the ... claim is and the 
grounds upon which it rests.” Bell Atl. Corp. v. Twombly, 
550 U.S. 544, 555 (2007). The complaint must be 
“plausible on its face,” allowing the court to “draw the 
reasonable inference that the defendant is liable for the 
misconduct alleged.” Ashcroft v. Iqbal, 556 U.S. 662, 678 
(2009). “The plausibility standard is not akin to a 
‘probability requirement,’ but it asks for more than a 
sheer possibility that a defendant has acted unlawfully.” 
Id. Labels, conclusions, and “a formulaic recitation of the 
elements of a cause of action will not do.” Twombly, 550 
U.S. at 555.
 
*4 Under Rule 12, a defendant may move to dismiss a 
pleading for “failure to state a claim upon which relief can 
be granted.” Fed. R. Civ. P. 12(b)(6). When ruling on the 
motion, “a judge must accept as true all of the factual 
allegations contained in the complaint.” Erickson v. 
Pardus, 551 U.S. 89, 94 (2007). But a court is “not bound 
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to accept as true a legal conclusion couched as a factual 
allegation.” Iqbal, 556 U.S. at 678 (2009). The court 
generally may not consider materials other than facts 
alleged in the complaint and documents that are made a 
part of the complaint. Anderson v. Angelone, 86 F.3d 932, 
934 (9th Cir. 1996).
 

IV. DISCUSSION

A. Plaintiffs’ Failure to Comply with the Local Rules

The Local Rules require the parties in a non-sealed civil 
case to seek permission from the Court before filing 
documents under seal. L.R. 79-5.2.2. Defendant points 
out that Plaintiffs filed their SACs with redactions without 
seeking Court approval. Plaintiffs admit they did not 
specifically seek approval prior to filing their SACS, but 
claim that “redactions were not only appropriate, but 
expressly allowed by the Court.”. (See MTD Opp’n at 
13.) Plaintiffs also state that they provided Defendant 
with unredacted copies of the SACs prior to filing and 
have attached unredacted copies to their Opposition, 
thereby mooting any issues the initial redactions may 
have caused. (Id.)
 
At the October 27, 2017 hearing on Defendant’s first 
motion to dismiss, the Court acknowledged that 
redactions may be appropriate. However, the Court did 
not give Plaintiffs permission to disregard the Local Rules 
with respect to their subsequent filings. Plaintiffs general 
inattention to the Local Rules and this Court’s Standing 
Order is unacceptable and shows a lack of respect for the 
Court. No further violations will be tolerated absent good 
cause therefore.1

 

B. Plaintiffs’ Amendments Do Not Exceed the Scope of 
the Court’s Leave to Amend

Courts in this circuit “generally allow plaintiffs to add 
new claims and/or parties to an amended complaint where 
a prior order of dismissal granted leave to amend without 
limitation.” Jameson Beach Prop. Owners Ass’n v. United 
States, No. 2:13–cv–01025–MCE–AC, 2014 WL 
49245253, at *3 (E.D. Cal. Sept. 29, 2014). On the other 
hand, where a prior court order granted limited leave to 
amend, district courts in this circuit generally strike new 
claims or parties contained in an amended complaint 
when the plaintiff did not separately seek leave to amend. 

See, e.g., Benton v. Baker Hughes, No. 
CV–12–07735–MMM, 2013 WL 3353636 (C.D. Cal. 
June 30, 2013); Crane v. Yarborough, No. CV 
05–8534–DSF, 2012 WL 1067956 (C.D. Cal. Mar.29, 
2012). Thus, whether a district court will accept new 
claims and/or parties in an amended complaint after a 
motion to dismiss will depend on whether the plaintiff 
was granted leave to amend with or without limitation. 
Urista v. Bank of America, N.A., No. C11–03097–HRL, 
2012 WL 10596, at *3 (N.D. Cal. Jan. 3, 2012). Courts 
look at the specific language of the prior order to 
determine whether or not leave to amend was granted 
without limitation.
 
When the language of an order clearly states that a 
plaintiff may only amend to address certain deficiencies 
identified in the order, courts have held that a plaintiff is 
barred from adding new claims or parties. For example, in 
Benton v. Baker Hughes, the court found that the order 
did not grant plaintiff leave to add new claims when the 
order stated that plaintiff “may file an amended complaint 
addressing the deficiencies identified herein.” 2013 WL 
3353636, at *3. In DeLeon v. Wells Fargo Bank, N.A., the 
court similarly found that the plaintiff was not allowed to 
add new claims to the complaint when its previous order 
only granted leave to amend with respect to certain claims 
to give the plaintiff an opportunity to allege more facts. 
No. 10–CV–01390–LHK, 2010 WL 4285006, *3 (N.D. 
Cal. Oct. 22, 2010).
 
*5 Here, the Court dismissed Plaintiff’s FACs for lack of 
standing. In their SACs, Plaintiffs replaced “MSP 
Recovery, LLC” with “MSP Recovery Claims, Series 
LLC”. Plaintiffs argue they made this change specifically 
to address the Court’s concerns regarding standing. (MTD 
Opp’n at 15.) Plaintiffs state that “MSP Recovery Claims, 
Series LLC is now the assignee of most of the Plaintiffs’ 
reimbursement rights under the MSP laws.” (Id.) 
Accordingly, Plaintiffs assert that the amendment was 
within the scope of the Court’s leave to amend.
 
Defendant argues that adding MSP Recovery Claims, 
Series LLC was improper because Plaintiffs “cannot add 
or drop parties without Mercury’s written consent or the 
Court’s leave.” (No Fault SAC at 21; Settlement SAC at 
19–20.) Specifically, Defendant claims this substitution 
“exceeds the scope of the Court’s leave to amend because 
adding new claims brought by a new Plaintiff is not an 
attempt to cure the existing Plaintiffs’ lack of standing.” 
(Id.)
 
Technically, Defendants statement is true: adding a new 
plaintiff does not cure the defects in the original 
Plaintiffs’ standing. The Court will need to assess the new 
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allegations to determine whether Plaintiffs have cured the 
defects previously noted. However, the Court dismissed 
the FACs without prejudice, stating that “Plaintiffs may 
attempt to cure the deficiencies by filing a Second 
Amended Complaint.” (No Fault Dkt. No. 46; Settlement 
Dkt. No. 47.) The Court’s language of “attempt to cure 
the deficiencies” is undoubtedly less clear than the 
language in the aforementioned cases where leave to 
amend was granted with limitation. As such, the Court is 
not persuaded by Defendant’s contention that its language 
precludes Plaintiffs’ amendment. Plaintiffs were directed 
to cure standing and they contend the addition of this new 
plaintiff was necessary to do so. For these reasons, and 
because the federal rules counsel in favor of a liberal 
amendment policy, and such a policy serves the goals of 
judicial efficiency, the Court declines to dismiss 
Plaintiffs’ SACs on the grounds that the amendments 
exceed the scope of the Court’s leave.
 

C. Plaintiffs Adequately Allege Standing

“[A]t this stage of the pleading, [Plaintiff] need only show 
that the facts alleged, if proved, would confer standing 
upon [it].” Warren v. Fox Family Worldwide, Inc., 328 
F.3d 1136, 1140 (9th Cir. 2003). Here, to demonstrate 
injury in fact, Plaintiffs must plead facts showing (1) that 
the MAOs themselves suffered an injury in fact (i.e., the 
MAOs were not reimbursed for their enrollees’ medical 
expenses by defendant who was responsible for primary 
payment under the MSPA); and (2) that the MAOs validly 
assigned their rights of recovery to Plaintiffs. MAO–MSO 
Recovery II, LLC v. Boehringer Ingelheim Pharm., Inc. 
(“Boehringer”), No. 1:17–CV–21996–UU, 2017 WL 
4682335, at *4 (S.D. Fla. Oct. 10, 2017).
 
Defendant argues Plaintiffs have not alleged injury in fact 
because their “allegations are insufficient to show that the 
assignor-MAOs possessed the recovery rights at issue and 
validly assigned those rights to Plaintiffs.” (No Fault Dkt. 
No. 52 (“No Fault MTD”) at 15–16; Settlement Dkt. No. 
52 (“Settlement MTD”) at 14–15.) Defendant takes issue 
with Plaintiffs “illustrative claims” because Plaintiffs “do 
not even allege that the Medicare beneficiaries had any 
[personal injury protection] coverage through Mercury, 
much less that such coverage would apply to the medical 
services at issue.” (No Fault MTD at 16.) In its 
supplemental brief, Defendant picks out four assignment 
agreements from those recently produced and generalizes 
that “most” of the assignments do not relate to any 
underlying claim against Defendant, are not actually 
assignments at all, or require consent for subsequent 
assignments. (Dkt. No. 81 at 9–15.)

 
*6 Plaintiffs contend that the facts alleged in the SACs are 
sufficient to demonstrate that the MAOs were entitled to 
reimbursement under the MSPA and have validly 
assigned their reimbursement rights to Plaintiffs. (Dkt. 
No. 64 (“MTD Opp’n”) at 10.) In both the No Fault case 
and the Settlement case, Plaintiffs allege that Defendant is 
a primary payer under the MSPA and is obligated to pay 
or reimburse MAOs for payments made on behalf of 
covered Medicare beneficiaries. (See No Fault SAC ¶ 5; 
Settlement SAC ¶ 17.) Plaintiffs further assert that MAOs 
made payments on behalf of covered beneficiaries and 
that Defendant has not reimbursed the MAOs for these 
expenses. (No Fault SAC ¶¶ 6, 137; Settlement SAC ¶¶ 4, 
130–31.) Plaintiffs SACs include illustrative claims that 
give the initials of Medicare beneficiaries who were 
injured and whose MAOs paid their medical expenses 
even though Defendant was allegedly the primary payer. 
(See No Fault SAC ¶ 140, Settlement SAC § 135.) 
Plaintiffs’ unredacted SACs also include numerous 
paragraphs identifying the date of and parties to the 
purported assignments. (See No Fault SAC ¶¶ 51–131; 
Settlement FAC ¶¶ 47–127.)
 
Taken together, these allegations are sufficient to show 
injury in fact. With respect to the newly added assignment 
allegations, the facts alleged also allow the Court to infer 
the who, what, and when of the assignments. See Oaktree 
Capital Mgmt., L.P. v. KPMG, 963 F. Supp. 2d 1064, 
1081 (D. Nev. 2013) (assignment allegations are 
generally sufficient when they allow the court to 
“reasonably infer the who, what, and when of the 
assignments”); see also MAO-MSO Recovery II, LLC et 
al. v. Farmers Ins. Exchange, et al., Case Nos. 
2:17–cv–02522–CAS(PLAx)2:17–cv–02559–CAS(PLAx
), 2018 WL 2106467, at *7–8 (C.D. Cal. May 7, 2018) 
(finding substantially similar allegations generally 
sufficient to show injury in fact and validity of 
assignments). More is not required at this stage. While 
Defendant points to certain assignments under which 
Plaintiffs may ultimately not be entitled to recover, the 
Court is not persuaded that dismissal is warranted at this 
time, and Plaintiffs’ supplemental briefing rebuts 
Defendant’s arguments with respect to the four 
challenged assignments.
 
First, Plaintiff explains that the Freedom Health and 
America’s First Choice assignments were erroneously 
produced and do not pertain to this case. (See Dkt. No. 91 
at 4.) Thus, these assignments are irrelevant to the issue of 
whether Plaintiffs have standing. Second, Plaintiffs 
produced the wrong PMPI assignment but realized their 
mistake and produced the correct one thereafter. (Id. at 8.) 
Thus, the unsigned PMPI agreement also does not weigh 
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on whether Plaintiffs have standing. Third, as to the 
SummaCare assignment, the Court is unpersuaded that it 
is merely a contingency fee agreement that does not 
convey standing to sue. The idea that Plaintiffs will remit 
a portion of the proceeds back to SummaCare following 
reimbursement does not change the fact that SummaCare 
assigned its rights to Plaintiff. See Sprint Commc’ns Co. 
v. APPC Servs., Inc., 554 U.S. 269, 284 (2008) (noting 
“that suits by assignees for collection have long been seen 
as ‘amenable’ to resolution by the judicial process”). 
Lastly, Defendant’s arguments regarding subsequent 
assignability of the SummaCare assignment are also 
unavailing. The language of the assignment purports to 
allow internal assignments without approval. (See Dkt. 
No. 91 at 6.)
 
Accordingly, the Court finds Plaintiffs have sufficiently 
alleged that (1) the MAOs suffered an injury in fact and 
(2) assigned their reimbursement rights to Plaintiffs. See 
MAO-MSO Recovery II, LLC v. Gov’t Emps. Ins. Co., 
Nos. PWG-17-711, PWG-17-964, 2018 WL 999920, at 
*12–15) (D. Md. Feb. 21, 2018) (finding allegations 
sufficient where the plaintiffs asserted they were assigned 
the rights they now assert in these cases); MAO-MSO 
Recovery II, LLC v. Farmers Ins. Exchange (“Farmers”), 
Nos. 2:17–cv–02522–CAS(PLAx), 2:17–cv–02559–CAS 
(PLAx), 2017 WL 5634097, at *7 (C.D. Cal. Nov. 20, 
2017) (finding very similar allegations were “generally 
sufficient to demonstrate injury in fact”); Boehringer, 
2017 WL 4682335, at *4 (finding injury in fact 
sufficiently pleaded where the plaintiff alleged: (1) the 
MAOs’ enrollees suffered injuries, and the MAOs paid 
for treatment of those injuries; (2) the enrollees entered 
into settlement agreements with defendants; and (3) 
defendants had not reimbursed the MAOs for the cost of 
the enrollees’ treatment). Accordingly, the Court 
DENIES Defendant’s Motion to Dismiss Plaintiffs’ SACs 
on the grounds that Plaintiffs’ fail to adequately allege 
standing.
 

1. “Non-MAO Assignors”

*7 Lastly, the Court addresses Defendant’s point 
regarding Plaintiffs’ “new” allegation that, in addition to 
MAOs, “HMOs, MSOs and IPAs” also assigned their 
rights to Plaintiffs. (See No Fault SAC ¶ 51.) Defendant 
states that these entities are not “secondary payers” under 
the MSPA. (No Fault SAC at 16–17; Settlement SAC at 
15.) Defendant provides no explanation for this 
conclusory assertion. However, in its supplemental brief, 
Defendant cites MSP Recovery Claims, Series LLC v. 
ACE American Insurance Co., No. 17-CV023749, 2018 

WL 1547600, at *4–5 (S.D. Fla. Mar. 9, 2018), for the 
proposition that these entities cannot assert a private cause 
of action under § 1395y(B)(3)(A).
 
There, the court examined three cases that discussed 
whether certain plaintiffs qualified as “private parties” 
under § 1395y(B)(3)(A). Based on those three cases, the 
Ace American court concluded that only Medicare 
beneficiaries, healthcare providers who initially treated a 
Medicare beneficiary, and MAOs can assert a private 
cause of action under the statute. Id. Respectfully, the 
Court disagrees with the ultimate conclusion that these are 
only parties permitted to assert a private cause of action 
under the statute. It does not automatically follow that the 
statute only applies in those circumstances merely 
because courts found that it was applicable in those 
circumstances.
 
As the Court understands it, HMOs are considered MAOs 
by the Centers for Medicare and Medicaid Services 
(“CMS”). If HMOs are MAOs, and MAOs are 
undisputedly recognized as secondary payers, it follows 
that HMOs are also secondary payers. See 
https://www.medicare.gov/pubs/pdf/11474.pdf; see also 
Humana Med. Plan, Inc. v. W. Heritage Ins. Co., 832 
F.3d 1229, 1233 (11th Cir. 2016) (holding that MAOs 
may assert a private cause of action under § 
1395y(B)(3)(A) ).
 
Technically, MSOs and IPAs are considered “first-tier” or 
“downstream” entities under the MSPA, meaning they 
contract with MAOs or related entities to provide certain 
services for Medicare enrollees. See 42 C.F.R. § 422.2. 
Thus, it may be somewhat inaccurate to simply refer to all 
these entities as MAOs, despite Plaintiffs’ suggestion that 
doing so is “common in the industry.” (MTD Opp’n at 
11.) However, this does not necessarily mean that these 
entities do not have the same ability to assert a private 
right of action under the statutes as MAOs; the first-tier 
and downstream entities would suffer the same injury as 
MAOs when a primary payer failed to pay or reimburse 
them. Without explanation from Defendant as to why this 
is not the case, the Court rejects the contention that 
HMOs, MSOs, and IPAs are not secondary payers.2

 

D. The Sufficiency of Plaintiffs’ Allegations

Given that the Court refused to dismiss the SACs for 
failure to comply with the Local Rules, found the 
amendments to be within the scope of the leave 
previously granted, and found Plaintiffs adequately 
alleged standing, the Court now considers Defendant’s 
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Rule 12(b)(6) arguments.
 

a. The Settlement SAC Sufficiently Alleges Defendant 
Is a Primary Plan and Had Responsibility to Pay

Defendant argues the Settlement SAC’s “vague and 
conclusory” allegations are inadequate to state a valid 
claim against Defendant. Specifically, Defendant 
contends Plaintiffs fail to show Defendant is a primary 
plan or demonstrate Defendant had a responsibility to 
pay. (Settlement Dkt. No. 52 at 21–23.) According to 
Defendant, Plaintiffs “continue to allege claims against 
‘Mercury General, a California company, its subsidiaries 
and affiliates,’ which is a holding company and does not 
issue insurance policies.” Thus, Defendant argues that 
Plaintiffs do not allege what kind of coverage Defendant 
allegedly provided, or “identify any policies that Mercury 
allegedly underwrote.” (See Settlement MTD at 21–22.) 
Defendant cites Hope v. Fair Acres Geriatric Ctr., 174 F. 
Supp. 3d 880, 891 (E.D. Pa. 2016) to support its 
contention that Plaintiffs’ allegations are insufficient. 
There, the plaintiff merely alleged that “Defendants 
and/or its insurer are primary plans under the Act.” Id. 
The Hope court held that this allegation was a conclusion 
of law not entitled to the presumption of truth and 
dismissed the plaintiff’s claim.
 
*8 A private cause of action under the MSPA is available 
when a primary plan fails to make a required payment. 42 
U.S.C. § 1395y(b)(3)(A). Primary plans include a group 
health plan or large group health plan, a workman’s 
compensation law or plan, an automobile or liability 
insurance policy or plan, or no fault insurance. 42 U.S.C. 
§ 1395y(b)(2)(A). In the Settlement SAC, Plaintiffs allege 
that Defendant was “ultimately responsible for paying” 
certain expenses, with a footnote to 42 U.S.C. § 
1395y(b)(2)(A), which explains what entities qualify as 
primary plans. (Settlement SAC ¶ 3.) Although this 
allegation is conclusory, Plaintiffs also provide that 
Defendant insured certain individuals who were involved 
in car accidents with Medicare beneficiaries. (Id. ¶¶ 17, 
130.) The Court accepts as true Plaintiffs contention that 
Defendant insured the tortfeasors. Accordingly, the 
inference that can reasonably be made from this allegation 
and Plaintiff’s ultimate conclusion that Defendant is a 
primary plan is that Defendant is a primary plan because 
it provided insurance to the tortfeasors. Thus, the Court 
finds Plaintiffs allegations sufficient to show Defendant is 
a primary plan.
 
Second, a primary plan “ shall reimburse the appropriate 
Trust Fund for any payment made by the Secretary under 

this subchapter with respect to an item or service if it is 
demonstrated that such primary plan has or had a 
responsibility to make payment with respect to such item 
or service.” 42 U.S.C. § 1395y(2)(B)(ii) (emphasis 
added). “A primary plan’s responsibility for such payment 
may be demonstrated by a judgment, a payment 
conditioned upon the recipient’s compromise, waiver, or 
release (whether or not there is a determination or 
admission of liability) of payment for items or services 
included in a claim against the primary plan or the 
primary plan’s insured, or by other means.” Id. In MSP 
Recovery, LLC v. Allstate Insurance Company 
(“Allstate”), 835 F.3d 1351, 1359–60 (11th Cir. 2016), the 
Eleventh Circuit held that the phrase “other means” 
permitted demonstration of responsibility by a contractual 
obligation. There, the court noted“[t]he plain language of 
the MSP Act indicates that at least some contractual 
obligations—namely, settlement agreements—are 
sufficient to demonstrate responsibility.” Allstate, 835 
F.3d at 1361.
 
Here, Plaintiffs specifically allege that Defendants made 
payments pursuant to settlement agreements and that 
these payments demonstrated their responsibility to pay. 
(Settlement SAC ¶ 130.) These allegations are sufficient 
to allege the element of demonstrated responsibility in the 
Settlement SAC. Therefore, the Court DENIES 
Defendant’s Motion to Dismiss the Settlement SAC. 
(Settlement Dkt. No. 52.)
 

a. The No Fault SAC Is Sufficiently Pleaded

i. Payments by Medicare Are Conditional Where a 
Primary Payer Fails to Pay

As to the No Fault SAC, Defendant also argues there are 
no facts to show it had primary payment responsibility or 
failed to make required reimbursements. (No Fault SAC 
at 24–26.) Defendant contends the MSPA prohibits 
Medicare from making payments for which primary 
payers are responsible, and essentially asserts that 
payments by Medicare are only permitted where there is 
no primary payer. (No Fault MTD at 23.) Defendant also 
suggests that the conditional payment “exception” does 
not apply because Plaintiffs fail to allege that the MAOs 
satisfied the prerequisites for conditional payments. (Id. at 
24.)
 
In opposition, Plaintiffs argue that payments made by 
Medicare are automatically conditional, regardless of 
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whether Medicare knew of an overlapping primary plan 
when it made the payment. (MTD Opp’n at 16.) See 
Fanning v. United States, 346 F.3d 386, 389 (3d Cir. 
2003) (“When Medicare makes a payment that a primary 
plan was responsible for, the payment is merely 
conditional and Medicare is entitled to reimbursement for 
it.”).
 
The MSPA “assigns primary responsibility for medical 
bills of Medicare recipients to private health plans when a 
Medicare recipient is also covered by private insurance. 
These private plans are therefore considered ‘primary’ 
under the MSP and Medicare acts as the ‘secondary’ 
payer responsible only for paying amounts not covered by 
the primary plan.” Fanning, 346 F.3d at 389. Thus, the 
MSPA bars Medicare payments where “payment has 
already been made or can reasonably be expected to be 
made” by a primary plan. 42 U.S.C. § 1395y(b)(2)(A) 
(parenthetical in original). However, the MSPA provides 
that “when Medicare makes a payment that a primary 
plan was responsible for, the payment is merely 
conditional and Medicare is entitled to reimbursement for 
it.” Id. (citing 42 U.S.C. § 1395y(b)(2)(B) ). Medicare 
payments are subject to reimbursement to the appropriate 
Medicare Trust Fund once the government receives notice 
that a third-party payment has been or could be made with 
respect to the same item or service. 42 U.S.C. § 
1395y(b)(2)(B)(i).
 
*9 Here, Plaintiff alleges that Defendant—the no-fault 
insurance provider for the injured beneficiaries—is a 
primary payer. MAOs paid the injured beneficiaries 
medical expenses because they did not know about the 
primary plan coverage; without knowledge of the 
coverage, it cannot be said that payment by Defendant 
could “reasonably be expected to be made.” Accordingly, 
the Court finds Plaintiffs have sufficiently alleged that the 
payments made by its MAOs were conditional. 
Defendants remaining arguments with respect to 
conditions precedent are discussed below.
 

ii. Defendant’s Obligation Is Not Contingent on 
Whether Beneficiaries Notified MAOs of Primary 
Plans

Next Defendant argues that that Plaintiffs were required 
to plead satisfaction of certain prerequisites for 
reimbursement. Defendant cites 42 C.F.R. 411.51 for the 
proposition that MAOs can seek reimbursement “only 
where the insurer has denied the claim or the beneficiary 
is physical or medically incapacitated.” (No Fault MTD at 
24.) However, this portion of the statute relates to 

Medicare beneficiaries’ duties, not MAO’s duties. 
Further, a beneficiary’s duty to help seek reimbursement 
is not dispositive as to whether Defendant owes an 
obligation to reimburse the MAOs. Under the MSPA, the 
obligation to reimburse Medicare arises when a primary 
insurer is demonstrated liable, not when it is informed of 
its duty to pay. 42 U.S.C. § 1395(y)(2)(B)(i). Because the 
obligation to pay arises by statute, and because Congress 
has created a private cause of action to enforce the 
MSPA, any lack of action by a beneficiary has no bearing 
on whether Defendant owes an obligation to Plaintiffs.
 

iii. Plaintiffs Adequately Plead “Demonstrated 
Responsibility”

Defendant contends that Plaintiffs “have not alleged a 
prior judgment or agreement to pay,” and “cannot 
demonstrate payment responsibility by alluding to 
unidentified contracts covering unidentified accidents.” 
(No Fault MTD at 25.) Plaintiffs counter that 42 U.S.C. § 
1395y(b)(2)(B)(ii) allows demonstration of responsibility 
by “other means”, which courts have interpreted to 
include contractual obligations. Thus, Plaintiffs claim 
Defendant had a responsibility to pay because the injured 
Medicare beneficiaries had no-fault insurance policies 
issued by Defendant.
 
As noted above, a primary plan “ shall reimburse the 
appropriate Trust Fund for any payment made by the 
Secretary under this subchapter with respect to an item or 
service if it is demonstrated that such primary plan has or 
had a responsibility to make payment with respect to such 
item or service.” 42 U.S.C. § 1395y(2)(B)(ii) (emphasis 
added). “A primary plan’s responsibility for such payment 
may be demonstrated by a judgment, a payment 
conditioned upon the recipient’s compromise, waiver, or 
release (whether or not there is a determination or 
admission of liability) of payment for items or services 
included in a claim against the primary plan or the 
primary plan’s insured, or by other means.” Id.
 
In MSP Recovery, LLC v. Allstate Insurance Company 
(“Allstate”), 835 F.3d 1351, 1359–60 (11th Cir. 2016), the 
defendants made similar arguments as those advanced by 
Defendant here, including that the existence of a contract 
does not necessarily demonstrate responsibility, and that 
the plaintiffs may be seeking to recover for injuries not 
covered under the policies. (See No Fault MTD at 25–26.) 
However, the Eleventh Circuit held that the phrase “other 
means” permitted demonstration of responsibility by a 
contractual obligation. There, the court noted“[t]he plain 
language of the MSP Act indicates that at least some 
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contractual obligations—namely, settlement 
agreements—are sufficient to demonstrate responsibility. 
We see no reason that other types of agreements—such as 
insurance contracts—should be treated differently.” 
Allstate, 835 F.3d at 1361. In reaching this conclusion, the 
court relied on the “eminently reasonable” interpretation 
of the statute by CMS, which listed contractual 
obligations as a means of demonstrating responsibility. Id.
 
*10 Again, the Court finds the Eleventh Circuit’s analysis 
persuasive. Requiring a contractual obligation to be 
reduced to a judgment or settlement before it can be used 
to demonstrate responsibility leaves the phrase “by other 
means” meaningless and is contrary to CMS’s specific 
reference to contractual obligations. Here, Plaintiffs have 
alleged that Defendant’s no-fault insurance contracts 
render Defendant responsible for primary payment of the 
expenses Plaintiffs seek to recover. These allegations are 
sufficient to demonstrate responsibility at the pleading 
stage. Accord Allstate, 835 F.3d at 1361 (“This does not 
relieve Plaintiffs of their burden to allege in their 
complaints, and then subsequently prove with evidence, 
that Defendants’ valid insurance contracts actually render 
Defendants responsible for primary payment of the 
expenses Plaintiffs seek to recover. And Defendants may 
still assert any valid contract defense in arguing against 
their liability. We hold only that a contractual obligation 
may satisfy the demonstrated responsibility requirement, 
not that the existence of a contractual obligation 
conclusively demonstrates liability under the MSP Act’s 
private cause of action.”).
 
Accordingly, the Court DENIES Defendant’s Motion to 
Dismiss the No Fault SAC. (No Fault Dkt. No. 52.)
 

E. The MSPA’s Private Cause of Action Extends to 
MAOs

Defendant also argues that, regardless of whether the 
Court finds Plaintiffs’ allegations sufficient, the MSPA 
“should not be interpreted to afford a private right of 
action to MAOs.” (No Fault MTD at 26.) Defendant 
argues that Congress specifically addressed MAO’s 
reimbursement rights in 42 U.S.C. § 1395w, which allows 
MAOs to pursue reimbursement under contract principles. 
(Id.) Further, Defendant asserts that the Ninth Circuit 
“may not follow” In re Avandia Marketing, Sales 
Practices, & Products Liability Litigation (“Avandia”), 
685 F.3d 353 (3d Cir. 2012), which held that MAOs could 
assert a private cause of action for double damages. 
Defendant relies on Parra v. Pacificare of Arizona, Inc., 
to support this contention. 715 F.3d 1146, 1154 (9th Cir. 

2013).
 
In Parra, a decedent’s wife and children sought injunctive 
relief and a declaration that health insurance provider 
PacifiCare—a MAO—was not entitled to reimbursement 
from the wrongful death payments they received from 
GEICO. Id. at 1150. PacifiCare relied on Avandia in 
arguing that the MSPA authorized it to bring a private 
cause of action against the beneficiaries’ survivors for 
reimbursement. Id. at 1154. However, the Ninth Circuit 
noted that “[t]he Private Cause of Action applies ‘in the 
case of a primary plan which fails to provide for primary 
payment.’ ” Id. (citing 42 U.S.C. § 1395y(b)(3)(A) ). The 
court explained that “PacifiCare makes no claim against 
GEICO, the primary plan, nor has that plan failed to 
provide for payment.” Id. Thus, the Ninth Circuit 
acknowledged that the unique circumstances at issue in 
Parra were distinguishable from Avandia, and did not 
weigh on whether Avandia was correctly decided.
 
Similarly, the factual differences between the instant case 
and Parra make Parra’s holding inapplicable here. There, 
the Ninth Circuit found the MSPA private cause of action 
did not apply because the plaintiffs were not suing a 
primary payer who had failed to provide primary 
payment. Here, Plaintiffs are attempting to sue a primary 
payer who allegedly failed to provide primary payment. 
Therefore, the Court is not persuaded that the holding in 
Parra applies.
 
Further, CMS regulations state that a “[MAO] will 
exercise the same rights to recover from a primary plan, 
entity, or individual that the Secretary exercises under the 
MSP regulations in subparts B through D of part 411 of 
this chapter.” 42 C.F.R. § 422.108(f). This language 
supports the conclusion that MAOs, like the Secretary, 
may assert a private cause of action. In addition, both the 
Third and Eleventh Circuits have held that MAOs may 
assert a private cause of action under the MSPA to 
recover conditional payments made on behalf of its 
enrollees. See Humana Med. Plan, Inc. v. Western 
Heritage Ins. Co., 832 F.3d 1229, 1236–37 (11th Cir. 
2016) (undertaking a detailed analysis of the relevant 
provisions and concluding § 1395y(b)(3)(A) permits 
MAOs to assert a private cause of action); In re Avandia 
Mktg., Sales Practices, & Prods. Liab. Litig., 685 F.3d 
353 at 367 (finding that § 1395y(b)(3)(A) 
“unambiguously provide[s] Humana with a private cause 
of action,” and that “even if the statute’s text were 
deemed to be ambiguous, [the Court] would apply 
Chevron deference and would reach the same 
conclusion.”). Based on the language of the regulation, 
and the persuasive reasoning of the Third and Eleventh 
Circuits, the Court finds that MAOs may assert a private 
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cause of action pursuant to § 1395y(b)(30(A).
 

F. Plaintiffs’ Subrogation Claim Is Proper Under 42 
C.F.R. § 411.26

*11 Lastly, Defendant argues that 42 C.F.R. § 411.26 
permits only CMS—not MAOs—to bring a subrogation 
claim. However, as noted above, MAOs may “exercise 
the same rights to recover from a primary plan, entity or 
individual as the Secretary exercises under the MSP 
regulations.” 42 C.F.R. § 422.108(f). Accordingly, it 
follows that MAOs may assert a right to subrogation in 
the same manner that traditional Medicare would. Again, 
Defendant’s reliance on Parra is misplaced because 
Parra is inapplicable for the reasons set forth above.
 

G. Defendant’s Local Rule 23-3 Arguments Are 
Addressed Separately in Connection With Plaintiff’s 
Motion to Reset the Class Certification Deadline

Defendant asks the Court to strike Plaintiff’s class 
allegations because Plaintiff failed to comply with Local 
Rule 23-3. Local Rule 23-3 requires parties seeking class 
treatment to file a motion for class certification within 
ninety days of service of the complaint, unless otherwise 
ordered by the Court. Here, Plaintiffs served Defendant 
with the No Fault FAC on April 5, 2017. (No Fault Dkt. 
No. 14.) Thus, it has been over five months since 
Plaintiffs were required to move for class certification. 
They have not done so or requested an extension of time 
to do so. Defendant argues that Plaintiffs cannot show 
excusable neglect for their failure to comply with the 
Local Rules.

 
On December 22, 2017, approximately two weeks after 
Defendant raised the instant argument in its Motion to 
Dismiss, Plaintiffs filed a Motion to Reschedule Class 
Certification Deadline. (Dkt. No. 60.) Plaintiffs did not 
fully address the Rule 23-3 issue in their Opposition, and 
instead ask the Court to defer ruling on it until it decides 
their Motion to Reschedule. The Court will address the 
issue separately in order to best address the parties 
contentions; however, it must be noted that Plaintiffs’ 
repeated failure to comply with the Local Rules has 
resulted in voluminous and unnecessary motion practice 
that strains the Court’s limited resources. As stated above, 
the Court will not tolerate further noncompliance.
 

V. CONCLUSION
For the foregoing reasons, the Court DENIES 
Defendant’s Motion to Dismiss the Second Amended 
Complaint in Case No. 17-25 25 (No Fault SAC) and 
DENIES Defendant’s Motion to Dismiss the Second 
Amended Complaint in Case No. 17-2557 (Settlement 
SAC).
 
Because the pleadings are now at issue, Defendant’s 
Motion to Stay Discovery Until the Pleadings are at Issue, 
(Dkt. No. 59), is DENIED as moot.
 

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2018 WL 3357493

Footnotes

1 At the February 9, 2018 hearing, Plaintiffs’ counsel apologized for these errors and ensured that no further violations would occur. 
The Court acknowledges that counsel has since made a more concerted effort to comply with the rules.

2 Because Plaintiffs’ SACs refer to all entities as MAOs without specifically identifying which ones are HMOs, MSOs, or IPAs, the 
Court also refers to all the entities as MAOs throughout this Order.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Proceedings: [IN CHAMBERS] Order Regarding 
Motion to Dismiss Thirteenth Cause of Action of the 
Third Amended Complaint

The Honorable James V. Selna, U.S. District Court Judge

*1 Defendant Apple Inc. (“Apple”) filed a motion to 
dismiss the thirteenth cause of action, alleging trade secret 
misappropriation, in the third amended complaint 
(“TAC”) of Plaintiffs Masimo Corporation (“Masimo”) 
and Cercacor Laboratories, Inc. (“Cercacor”) (collectively 
– “Plaintiffs”). MTD, ECF No. 241. Plaintiffs filed an 
opposition. Opp’n, ECF No. 247-1. Apple filed a 

response. Reply, ECF No. 252-1. Apple also filed a 
request for judicial notice. RJN, ECF No. ECF 238-3. 
Plaintiffs did not file an opposition to the RJN. Plaintiffs 
subsequently filed a request for oral argument. ROA, ECF 
No. 262-1.
 
For the following reasons, the Court GRANTS IN PART 
AND DENIES IN PART the motion.
 

I. Background

The background of this case is well known to the parties 
and is only recited here to the extent necessary to frame 
the discussion below. This case concerns technology for 
monitoring physiological parameters, such as pulse rate. 
See TAC, ECF No. 233, ¶¶ 9-16. In 2014, Apple recruited 
Marcelo Lamego, who was the Chief Technical Officer of 
Cercacor and a Research Scientist at Masimo. Id. ¶ 21, 24. 
Lamego had access to “highly confidential technical 
information,” “was taught about the keys to effective 
non-invasive monitoring,” and “learned guarded secrets 
regarding Plaintiffs’ mobile medical products.” Id. ¶ 22. 
Plaintiffs’ thirteenth cause of action, for trade secret 
misappropriation under the California Uniform Trade 
Secrets Act (“CUTSA”), alleges that Apple 
misappropriated Plaintiffs’ confidential information from 
former employees who left Plaintiffs to work for Apple, 
including Lamego. Id. ¶ 223-52.
 
The trade secrets that Plaintiffs allege Apple 
misappropriated “include, but are not limited to, 
Plaintiffs’ technical information, sales and marketing 
information, and other business information relating to 
non-invasive monitoring of physiological parameters and 
products to perform such monitoring.” Id. ¶ 39. Plaintiffs 
allege that “Apple misappropriated at least the following 
specific trade secrets”: [redacted]
 
On June 25, 2020, the Court dismissed Plaintiffs’ claim of 
trade secret misappropriation in its First Amended 
Complaint (“FAC”) for Plaintiffs failing to plead its trade 
secrets “in a manner that gives Apple fair notice of the 
claim.” FAC Order, ECF No. 60, at 8. Plaintiffs 
subsequently filed the SAC at issue in this case. SAC, 
ECF No. 89-1. On October 13, 2020, the Court dismissed 
the same claim on the same basis. SAC Order, ECF No. 
219, at 7. Plaintiffs filed their TAC on November 13. 
TAC.
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II. Legal Standard

Under Rule 12(b)(6), a defendant may move to dismiss 
for failure to state a claim upon which relief can be 
granted. A plaintiff must state “enough facts to state a 
claim to relief that is plausible on its face.” Bell Atlantic 
Corp. v. Twombly, 550 U.S. 544, 570 (2007). A claim has 
“facial plausibility” if the plaintiff pleads facts that 
“allow[ ] the court to draw the reasonable inference that 
the defendant is liable for the misconduct alleged.” 
Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).
 
*2 In resolving a 12(b)(6) motion under Twombly, the 
Court must follow a two-pronged approach. First, the 
Court must accept all well-pleaded factual allegations as 
true, but “[t]hreadbare recitals of the elements of a cause 
of action, supported by mere conclusory statements, do 
not suffice.” Iqbal, 556 U.S. at 678. Nor must the Court “ 
‘accept as true a legal conclusion couched as a factual 
allegation.’ ” Id. at 678-80 (quoting Twombly, 550 U.S. at 
555). Second, assuming the veracity of well-pleaded 
factual allegations, the Court must “determine whether 
they plausibly give rise to an entitlement to relief.” Id. at 
679. This determination is context-specific, requiring the 
Court to draw on its experience and common sense, but 
there is no plausibility “where the well-pleaded facts do 
not permit the court to infer more than the mere 
possibility of misconduct.” Id.
 

III. Discussion

A. Request for Judicial Notice
Because factual challenges have no bearing under Rule 
12(b)(6), generally, the Court may not consider material 
beyond the pleadings in ruling on a motion to dismiss. 
Lee v. City of Los Angeles, 250 F.3d 668, 688 (9th Cir. 
2001), overruled on other grounds, Galbraith v. County of 
Santa Clara, 307 F.3d 1119, 1125 (9th Cir. 2002). There 
are, however, three exceptions to this rule that do not 
demand converting the motion to dismiss into one for 
summary judgment. Lee, 250 F.3d at 688. First, pursuant 
to Federal Rule of Evidence 201, the Court may take 
judicial notice of matters of public record, but it “cannot 
take judicial notice of disputed facts contained in such 
public records.” Khoja v. Orexigen Therapeutics, Inc., 
899 F.3d 988, 999 (9th Cir. 2018), cert. denied sub nom. 
Hagan v. Khoja, 139 S. Ct. 2615 (2019) (citing Lee, 250 
F.3d at 689); see Fed. R. Evid. 201(b). Second, the Court 
also may take judicial notice of documents attached to or 

“properly submitted as part of the complaint.” Lee, 250 
F.3d at 688. Third, if the documents are “not physically 
attached to the complaint,” they may still be considered if 
the documents’ “authenticity ... is not contested” and the 
documents are necessarily relied upon by the complaint. 
Id.; United States v. Corinthian Colleges, 655 F.3d 984, 
998–99 (9th Cir. 2011). “However, if the document 
merely creates a defense to the well-pled allegations in 
the complaint, then that document did not necessarily 
form the basis of the complaint” and cannot be 
incorporated by reference. Khoja, 899 F.3d at 1002.
 
Apple requests that the Court take judicial notice of 22 
separate documents. RJN at 1-5. The Court will take 
judicial notice of Exhibits 1, 2, 5, 7-12, and 14-16, as well 
as ECF Nos. 28-28, 28-29, 28-30, and 38-6 because each 
of these documents is a document filed by or with the 
United States Patent and Trademark Office (“USPTO”) 
and publicly available through databases. See RJN at 5-6 
(citing Threshold Enterprises Ltd. v. Pressed Juicery, Inc., 
445 F. Supp. 3d 139, 145 (N.D. Cal. 2020) (“Materials in 
the online files of the USPTO and other matters of public 
record are proper subjects of judicial notice.”)).
 
The Court also takes notice of Exhibits 3, the abstract of 
an article published in a scientific journal; 6, a press 
release on Masimo’s website; and 13, a public document 
on the USPTO website, because each is a matter of public 
record. The Court does not, however, take judicial notice 
of any disputed facts within those documents. See Khoja, 
899 F.3d at 999. The Court takes notice of Exhibit 17 and 
ECF 38-5 because each of those documents is relied on by 
the TAC. See TAC ¶¶ 44 (citing MASA00080451, the 
label given in discovery to Exhibit 17) and 229 
(mentioning “a letter dated January 24, 2014, from 
Plaintiffs,” which is ECF 38-5).
 
The Court declines to take judicial notice of Exhibit 4, a 
Wikipedia page for [redacted] however. There is no 
exception that allows a Court to take judicial notice of any 
fact found on the Internet. While Courts may sometimes 
take judicial notice of documents accessible on the 
Internet, that does not extend to Wikipedia pages, which 
can be freely edited by whoever has an Internet 
connection.
 

B. Trade Secret Misappropriation
*3 To prove a prima facie case of trade secret 
misappropriation, the CUTSA “requires the plaintiff to 
demonstrate: (1) the plaintiff owned a trade secret, (2) the 
defendant acquired, disclosed, or used the plaintiff’s trade 
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secret through improper means, and (3) the defendant’s 
actions damaged the plaintiff.” CytoDyn of New Mexico, 
Inc. v. Amerimmune Pharm., Inc., 160 Cal. App. 4th 288, 
297 (Cal. Ct. App. 2008) (citing Sargent Fletcher, Inc. v. 
Able Corp., 110 Cal. App. 4th 1658, 1665 (Cal. Ct. App. 
2003)). See also Cal. Civ. Code § 3426.1.
 

1. Ownership of a Trade Secret

“To adequately allege the existence of a trade secret, the 
plaintiff must describe the trade secret with sufficient 
particularity to separate it from matters of general 
knowledge in the trade or of special knowledge of those 
persons who are skilled in the trade, and to permit the 
defendant to ascertain at least the boundaries within 
which the secret lies.” Acrisure of California, LLC v. 
SoCal Commercial Insurance Services, 2019 WL 
4137618, at *3 (C.D. Cal. Mar. 27, 2019) (emphasis 
added) (internal citation and quotation marks omitted). 
Although the plaintiff need not define every minute detail, 
“[t]he Ninth Circuit has rejected the use of ‘catchall’ 
language, holding that such language is insufficiently 
specific ‘because it does not clearly refer to tangible trade 
secret material.” Id. (internal citation and quotation marks 
omitted). The pleadings “must have enough specificity to 
provide both the Court and defendants with notice of the 
boundaries of this case.” Citcon USA, LLC v. RiverPay 
Inc., 2018 WL 6813211, at *4 (N.D. Cal. Dec. 27, 2018) 
(internal citation omitted). A “laundry list of items ... does 
not meaningfully define the trade secrets at issue.” 
Invisible Dot, Inc. v. DeDecker, 2019 WL 1718621, at *5 
(C.D. Cal. Feb. 6, 2019).
 
The Court notes that Plaintiffs have made several relevant 
changes to their trade secret allegations from the SAC. 
First, what used to be paragraph 39 has been deleted. See 
SAC ¶ 39. Second, the phrase “at least” has been removed 
from what used to be paragraph 40, which is now 
paragraph 39. TAC ¶ 39. Third, the word “including” no 
longer precedes each trade secret. Id. ¶¶ 40-45. Fourth, 
the term “Confidential Information” was defined to 
include the trade secrets listed in paragraphs 40 through 
45. Id. ¶ 46. Finally, the word “appropriateness” was 
added to the final subparagraph of paragraphs 40 through 
45 so that the TAC alleges that the “value, importance, 
and appropriateness” of the trade secrets alleged in the 
other subparagraphs are themselves a trade secret. Id. ¶¶ 
40-45.
 
Apple makes several arguments for why these changes 
still are insufficient, each of which the Court addresses in 
turn.

 

a. Non-Exhaustive List of Trade Secrets

First, Apple makes several arguments for why it believes 
that Plaintiffs are alleging a non-exhaustive list of trade 
secrets. Mot. at 3-5. For example, “[f]or each and every 
alleged category of trade secrets, Plaintiffs now claim as a 
secret the ... ‘value, importance, and appropriateness’ of 
each alleged secret in the entire category.” Id. at 3-4. 
Apple argues that this amounts to using “catchall” 
language that fails to describe the secret with sufficient 
particularity. Id. But Plaintiffs are referring to the “value, 
importance, and appropriateness” of a set list of trade 
secrets. The scope of this phrase is necessary 
circumscribed by the preceding lists of trade secrets, 
meaning that it cannot be later used as a means for 
claiming trade secrets about which Apple does not have 
notice. See Opp’n at 4-5.
 
*4 Apple next argues that Plaintiffs’ use of the words “at 
least” suggests that their list of trade secrets is not 
exhaustive. Mot. at 4; Reply at 13-14. But Plaintiffs are 
not using the word “at least” in a way that leaves them 
room to assert new trade secrets later. Apple only points 
to instances where Plaintiffs use the phrase “at least one 
of the following,” a phrase that in fact suggests selection 
of one or more items from a closed list. See TAC ¶¶ 43 
(Nos. 4-5).1

 
Apple also contends that Plaintiffs use the term 
“Confidential Information” in a way that would allow 
them to smuggle into the case what is broadly defined as 
“confidential information” in Lamego’s Employee 
Confidentiality Agreement. Mot. at 4-5. But the TAC 
clearly defines “Confidential Information,” with capital 
letters, as the trade secrets mentioned in paragraphs 40 to 
45. This is unambiguous and does not allow for Plaintiffs 
to import the definition of confidential information in 
Lamego’s Employee Confidentiality Agreement.
 

b. Distinction from Generally Known Information

Second, Apple contends that Plaintiffs do not describe 
some of their trade secrets in a way that allows for them 
to be distinguished from information generally known in 
the trade. Mot. at 5-11. As stated earlier, “[t]o adequately 
allege the existence of a trade secret, the plaintiff must 
describe the trade secret with sufficient particularity to 
separate it from matters of general knowledge in the trade 
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or of special knowledge of those persons who are skilled 
in the trade, and to permit the defendant to ascertain at 
least the boundaries within which the secret lies.” 
Acrisure, 2019 WL 4137618, at *3 (internal citation and 
quotation marks omitted). The Court clarifies that this 
standard does not mean that failure to describe one trade 
secret with sufficient particularity to separate it from 
matters of general knowledge will lead to dismissal of a 
misappropriation claim with respect to all trade secrets. 
So long as a single trade secret is alleged in a way that 
separates it from matters of general knowledge of the 
trade, then the defendant will have notice of the existence 
of that trade secret and the misappropriation claim against 
it for that trade secret. The scope of discovery can 
consequently be appropriately tailored, and the defendant 
will be capable of forming “complete and well-reasoned 
defenses” as to the misappropriation of that trade secret. 
See Altavion, Inc. v. Konica Minolta Systems Laboratory, 
Inc., 226 Cal. App. 4th 26, 44 (2014). As such, the failure 
to describe one trade secret with sufficient particularity 
properly leads to the dismissal of the misappropriation 
claim with respect to that trade secret alone.2

 
*5 Moreover, to the extent that a defendant believes that 
an alleged trade secret is already disclosed by patents, see 
Mot. at 5-7, the appropriate time to raise such an 
argument is during summary judgment. “Whether the 
alleged trade secrets are actually generally known to the 
public is a question of fact and beyond the scope of a 
motion to dismiss.” MACOM Technology Solutions Inc. 
v. Litrinium, Inc., 2019 WL 4282906, at *7 (C.D. Cal. 
June 3, 2019) (citing Nelson Bros. Professional Real 
Estate LLC v. Jaussi, 2017 WL 8220703, at *5 (C.D. Cal. 
Mar. 23, 2017)). Such an approach is consistent with the 
maxim that when deciding a motion to dismiss, the Court 
must assume all well-pleaded facts to be true. See Iqbal, 
556 U.S. at 678. It also allows discovery’s “iterative 
process[,] where requests between parties lead to a refined 
and sufficiently particularized trade secret identification,” 
to run its course. InteliClear, LLC v. ETC Global 
Holdings, Inc., 978 F.3d 653, 662 (9th Cir. 2020). The 
Court therefore declines to dismiss Plaintiffs’ 
misappropriation claim with respect to any of alleged 
trade secrets because of prior disclosure in patents. See 
Mot. at 5-7. See Macrom, 2019 WL 4282906, at *7 
(“[T]he Court will not undertake a summary 
judgment-like review of the patents at issue in comparison 
to the alleged trade secret information to determine 
whether information has been made public, particularly at 
the pleading stage where all inferences are to be drawn in 
Plaintiffs’ favor.”).
 
As such, the Court instead turns to Apple’s other 
arguments that certain alleged trade secrets are not 

sufficiently distinguished from generally known 
information. Most of Apple’s arguments boil down to 
criticisms that the allegations do not specify how to 
achieve the stated trade secrets.3 But merely saying that a 
trade secret is not sufficiently detailed is not sufficient to 
justify dismissal. As the Ninth Circuit has acknowledged, 
“plaintiffs in trade secret actions may have commercially 
valid reasons to avoid being overly specific at the outset 
in defining their intellectual property.” InteliClear, 978 
F.3d at 662. Trade secret identification is naturally refined 
during discovery, and so trade secrets do not have to be 
described in minute detail to survive a motion to dismiss. 
Id.; Acrisure, 2019 WL 4137618, at *3 (“The plaintiff 
need not, however, ‘define every minute detail of its 
claimed trade secret at the outset of the litigation.’ ” 
(quoting Advanced Modular Sputtering, Inc. v. Superior 
Court, 132 Cal. App. 4th 826, 835 (2005)). Nor does the 
Court consider the trade secrets that Plaintiffs have 
alleged to be merely general “types of information” as 
Apple suggests. See Reply at 5 (citing Vendavo, Inc. v. 
Price f(x) AG, 2018 WL 1456697, at *4 (N.D. Cal. Mar. 
23, 2018)). The Court therefore rejects these criticisms as 
a sufficient basis for dismissal.
 
Apple next makes arguments specific to individual trade 
secrets in the TAC. [redacted] Mot. at 6. But Apple does 
not provide any facts to support this assertion that the 
trade secret is so broadly known. Here, again, the 
Plaintiffs have adequately disclosed the boundaries.
 
Next, Apple contends that the business and marketing 
plans and strategies trade secrets does not include 
“allegations explaining how to implement these ideas or 
identifying how these alleged strategies are any different 
from those generally known in the physiological 
monitoring device industry.” Mot. at 8-9. The Court does 
not agree. Although Apple asserts that Plaintiffs’ business 
and marketing plans and strategies are not trade secrets 
because “Plaintiffs’ product sales’ locations and dates are 
publicly available,” Id. at 9, the Court fails to see why that 
is sufficient to justify dismissal of trade secrets that relate 
to far more than where and when its products are sold. 
See TAC ¶ 43.1.
 
The Court also rejects Apple’s argument that [redacted] 
Id. ¶ 43.5 (emphasis added); see Mot. at 9. This secret 
instead is tied to the [redacted] TAC ¶ 43.1. Rather than 
summarizing the job of any medical professional, 
[redacted]
 
Apple then turns its attention to [redacted] does not 
distinguish public information from what is secret. Mot at 
10. The Court concludes that Apple is holding Plaintiffs 
to too high of a bar. A compilation can be a trade secret, 
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Altavion, 226 Cal. App. 4th at 47, and the trade secret is 
alleged with sufficient specificity for discovery’s 
“iterative process[,] where requests between parties lead 
to a refined and sufficiently particularized trade secret 
identification,” to run its course. InteliClear, 978 F.3d at 
662. As noted previously, the Plaintiffs need not define in 
minute detail every contour of the trade secret to survive a 
motion to dismiss. Acrisure, 2019 WL 4137618, at *3.
 
*6 On the other hand, the Court agrees with Apple that 
[redacted] Although Plaintiffs dismiss this argument as an 
improper attack on the merits, Plaintiffs provide no 
reasoning for this proposition where, as here, the 
information is facially public. See Opp’n at 15-16. As the 
trade secrets relating to interacting with hospitals set forth 
in paragraphs 44.3 through 44.7 are dependent on the 
secret listed in paragraph 44.2, which the Court finds to 
be unprotectable, the Court DISMISSES the trade secrets 
in paragraphs 44.2 through 44.7.
 
Lastly, Apple argues that Plaintiffs need to have specified 
which trade secrets were owned by Masimo and which 
were owned by Cercacor. Mot. at 11. But Apple has cited 
to no law requiring that plaintiffs suing together specify 
which of them owns a particular trade secret. The only 
case that Apple does cite is one in which there was an 
individual plaintiff who did not allege ownership of the 
trade secrets at issue. California Police Activities League 
v. California Police Youth Charities, Inc., 2009 WL 
537091, at *2 (N.D. Cal. Mar. 3, 2009). As such, the 
Court rejects this basis for dismissing Plaintiffs’ trade 
secrets.
 

c. Efforts to Maintain Secrecy

The Court now turns to Apple’s arguments that Plaintiffs 
have failed to allege that they took reasonable steps to 
maintain the secrecy of their trade secrets. Mot. at 12-15. 
Under the California Uniform Trade Secrets Act, a trade 
secret must be “the subject of efforts that are reasonable 
under the circumstances to maintain its secrecy.” Cal. 
Civ. Code § 3426.1(d). Apple argues, in essence, that 
Plaintiffs forfeited their rights to their alleged trade 
secrets by not promptly objecting to Apple’s disclosure of 
Plaintiffs’ trade secrets. See Reply at 18 (“Plaintiffs do 
not allege they took corrective action or objected to any 
breach in their confidential relationship with Lamego.”); 
Mot. at 14 (Plaintiffs “never approached Apple nor 
warned against future publications.”).
 
The Court disagrees that this is a basis for dismissal. The 
parties mainly argue about the applicability of HiRel 

Connectors, Inc. v. Department of Defense of the United 
States, 2005 WL 4958547 (C.D. Cal. Jan. 4, 2005). See 
Opp’n at 17-18; Reply at 18-19. As relevant, that case 
rejected the argument that equated “filing a ‘timely’ suit 
against a known misappropriator with taking ‘reasonable’ 
efforts to protect trade secrets as against the rest of the 
world.” HiRel, 2005 WL 4958547, at *5 (emphasis 
added). The HiRel court’s conclusion is sound; if the 
owner of a trade secret allows for one party to publish its 
trade secrets to the world, and the owner takes no 
reasonable efforts to counteract that misappropriation, the 
information can hardly be considered “secret” when other 
parties subsequently appropriate it. But this does not 
mean that a suit filed within the statute of limitations 
against a known misappropriator, alleged in this case to 
be Apple, must be dropped if the owner does not take 
immediate action against that misappropriator. Cf. id. at 
*6 (“While California law certainly provides Plaintiff 
with a three year period within which to file suit, this 
Court finds that merely filing suit against the alleged 
wrongdoer does not constitute “reasonable efforts” to 
protect the trade secrets against others who might be 
interested in obtaining those secrets.”). Nor can Apple 
draw a line between itself and Lamego because Lamego 
was an employee of Apple when he is alleged of having 
publicly published Plaintiffs’ trade secrets. HiRel 
therefore does not provide a basis for dismissal.
 

2. Remaining Elements of Misappropriation

*7 Apple finally makes a series of arguments for why 
Plaintiffs have failed to allege the elements of a trade 
secret misappropriation claim. The Court addresses them 
in turn.
 

a. Knowledge

To plead a claim for trade secret misappropriation, a 
plaintiff must “allege facts that tend to exclude general 
knowledge or innocuous (i.e., competitive marketplace) 
explanations.” CleanFish, LLC v. Sims, 2020 WL 
1274991, at *11 (N.D. Cal. Mar. 17, 2020). In 
determining whether the TAC’s allegations are sufficient 
to allege knowledge, the Court must consider the entire 
sequence of events in context, and not the individual 
allegations in isolation. See Soo Park v. Thompson, 851 
F.3d 910, 929 n.22 (9th Cir. 2017). “Plaintiffs allege 
Apple (1) met with Plaintiffs because it desired Plaintiffs’ 
technology, (2) systematically recruited Plaintiffs’ 
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employees, including Masimo’s Chief Medical Officer 
and Cercacor’s CEO, when discussions broke down, (3) 
obtained extensive patent disclosures from Lamego in the 
short time he worked at Apple, and (4) selectively 
requested non-publication of Lamego applications 
containing Plaintiffs’ trade secrets.” Opp’n at 19 (citing 
TAC ¶¶ 19-24, 229, 248). Plaintiffs also allege that they 
sent Apple a letter on January 24, 2014, notifying the 
company that Lamego possessed Plaintiffs’ confidential 
information. TAC ¶ 23.
 
Apple makes a series of arguments criticizing Plaintiffs’ 
allegations of knowledge. See Mot. at 15-20. But Apple 
attacks these allegations in isolation and does not consider 
the entire sequence of events in context. See id. Indeed, 
the Court considers these allegations taken together to be 
sufficient to tend to exclude innocuous explanations. The 
allegations suggest that Apple had a demonstrated interest 
in Plaintiffs’ technology, quickly obtained patentable 
information in Plaintiffs’ field from Plaintiffs’ former 
employees known to have confidential information 
shortly after negotiations with Plaintiffs broke down, and 
then requested non-publication such that Plaintiffs did not 
promptly have notice of the information Apple was 
patenting.
 
At their core, Apple’s arguments assert that Plaintiffs 
have failed to allege that Apple hired employees because 
of their knowledge of specific trade secrets owned by 
Plaintiffs.4 But Plaintiffs’ need not allege that Apple had 
knowledge that the specific information Lamego and 
O’Reilly used was Plaintiffs’ trade secret. To impose such 
a requirement would in effect place a burden on a trade 
secret owner to disclose its trade secrets to protect them, a 
course of action that would be contrary to the mandate 
that owners make reasonable efforts to maintain their 
secrecy. See supra Section III.B.1.c.
 
*8 Apple then argues that dismissal is appropriate because 
Plaintiffs are relying on a theory of inevitable disclosure. 
Mot. at 17-18. But, Apple’s primary case, Hooked Media 
Group, Inc. v. Apple Inc., 5 Cal. App. 5th 323 (Cal. Ct. 
App. 2020), is inapposite because that case was on 
summary judgment. Id. at 329. Moreover, Plaintiffs are 
not relying on the doctrine of inevitable disclosure for 
their misappropriation claim does not rest on the idea that 
Lamego and O’Reilly inevitably used trade secrets gained 
in the course of their employment with Plaintiffs while 
employed by Apple. See Whyte v. Schlage Lock Co., 101 
Cal. App. 4th 1443, 1458-59 (Cal. Ct. App. 2002) (“The 
doctrine’s justification is that unless the employee has an 
uncanny ability to compartmentalize information the 
employee will necessarily rely—consciously or 
subconsciously—upon knowledge of the former 

employer’s trade secrets in performing his or her new job 
duties.” (citation omitted)). Rather, Plaintiffs contend that 
trade secret information was further specifically disclosed 
to the public as part of patent applications.
 
The Court therefore rejects this basis for dismissal.
 

b. Acquired, Used, or Disclosed Trade Secrets

“[T]here is no requirement that” a plaintiff “plead exactly 
how [d]efendants improperly obtained or used the alleged 
trade secret.” Metricolor LLC v. L’Oreal S.A., 2020 WL 
3802942, at *11 n.7 (C.D. Cal. July 7, 2020) (citing 
Autodesk, Inc. v. ZWCAD Software, Inc., 2015 WL 
2265479, at *6 (N.D. Cal. May 13, 2015)). “That is 
because, at the pleading stage, ‘discovery has not yet 
commenced,’ and ‘it would be unreasonable to require a 
plaintiff to demonstrate the precise ways in which 
[d]efendants have used their trade secrets, given that 
[d]efendants are the only ones who possess such 
information.” ’ Id. (citing Autodesk, 2015 WL 2265479, 
at *6). Rather, Plaintiffs merely must plausibly allege that 
Apple misappropriated Plaintiffs’ trade secrets. Iqbal, 556 
U.S. 662, 678. Plaintiffs have done this.
 
Most of Apple’s arguments that Plaintiffs have failed to 
state a claim for misappropriation fail. First, Apple 
acknowledges that Plaintiffs have identified “portions of 
three issued patents that purportedly include some alleged 
secrets. Mot. at 20-21 (citing TAC ¶¶ 233, 239), which is 
sufficient to state a claim.5 Second, misappropriation of 
[redacted] is properly alleged because similarities 
between Apple’s products and Plaintiffs’ trade secrets, 
together with the allegations relating to Apple’s 
knowledge of Plaintiffs’ trade secrets, see supra Section 
III.B.2.b., is sufficient to plausible allege 
misappropriation. See Metricolor, 2020 WL 3802942, at 
*13. The same logic applies to Plaintiffs’ business and 
marketing plans and strategies trade secrets. Cf. Mot. at 
21-22.
 
However, Apple is correct in arguing that Plaintiffs’ 
allegations of misappropriating [redacted] are conclusory. 
See Mot. at 22. The extent of Plaintiffs’ allegations is that 
[redacted] TAC ¶ 244. This alone fails to provide any 
factual allegations that allow Plaintiffs’ claim to rise to 
the level of plausiblity. The Court therefore DISMISSES 
Plaintiffs’ misappropriation claim with respect to the 
oxygen saturation technique trade secrets.
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c. Inducement

Next, Apple argues that the Court must dismiss Plaintiffs’ 
inducement theory because it is merely based on 
“information and belief.” Mot. at 22-23 (quoting TAC ¶ 
230).6 The extent of Plaintiffs’ allegations of inducement 
are that “on information and belief, Defendant induced its 
employees, including Lamego and O’Reilly, to disclose 
Plaintiffs’ Confidential Information and the employees 
disclosed Plaintiffs’ Confidential Information for the 
benefit of Defendant while employed by Defendant.” 
TAC ¶ 230.7 The Court agrees that this allegation alone is 
insufficient to state a claim. Plaintiffs argue that they can 
allege inducement based on information and belief 
without a factual basis because the circumstances of 
inducement “is not presumptively in the knowledge of the 
pleading party. Opp’n at 23 (quoting Calendar Research 
LLC v. Stubhub, Inc., 2017 WL 10378336, at *4 (C.D. 
Cal. Aug. 16, 2017)). “But while facts may be alleged 
upon information and belief, that does not mean that 
conclusory allegations are permitted. A conclusory 
allegation based on information and belief remains 
insufficient under Iqbal/Twombly.” Menzel v. Scholastic, 
Inc., 2018 WL 1400386, at *2 (N.D. Cal. Mar. 19, 2018). 
To find otherwise would contravene the basic teachings of 
those Iqbal, See Iqbal, 556 U.S. at 678. Merely stating 
that Apple induced Lamego and O’Reilly to disclose 
Plaintiffs’ trade secrets without more detail is conclusory, 
and therefore Plaintiffs’ theory of induced 
misappropriation is DISMISSED.
 

d. Respondeat Superior

*9 Finally, the Court agrees with Apple that Plaintiffs 
have failed to state a theory based on respondeat superior 
because they have failed to state a claim that Lamego and 
O’Reilly misappropriated their trade secrets. See Mot. at 
23-24. The only allegations that Lamego and O’Reilly 
themselves misappropriated Plaintiffs’ trade secrets are 
that they “used and disclosed Plaintiffs’ Confidential 
Information within the scope of their employment for 
Defendant and for the benefit of Defendant,” TAC ¶ 246, 
and they “disclosed Plaintiffs’ Confidential Information, 
without Plaintiffs’ consent to Defendant.” Id. ¶ 228. 
These are conclusory allegations that are insufficient to 
state a claim. Without sufficient allegations to state a 
claim for misappropriation against Apple’s employees, 
Plaintiffs cannot state a theory of respondeat superior 
against Apple itself. Brain Injury Association of 
California v. Yari, 2020 WL 3643482, at *6 (C.D. Cal. 
Apr. 30, 2020) (“[A]n employer may be vicariously liable 
for an employee’s tort so long as it was committed within 

the scope of the employment.” (emphasis added)) The 
Court therefore DISMISSES Plaintiffs’ theory of 
respondeat superior.
 

C. Leave to Amend
Plaintiffs seek leave to amend the allegations of their 
complaint. Opp’n at 25. “A party may amend its pleading 
once as a matter of course within: (A) 21 days after 
serving it, or (B) if the pleading is one to which a 
responsive pleading is required, 21 days after service of a 
responsive pleading or 21 days after service of a motion 
under Rule 12(b), (e), or (f), whichever is earlier.” Fed. R. 
Civ. P. 15(a)(1). In all other cases, a party may amend its 
pleading only with written consent from the opposing 
party or the court’s leave, which should be “freely give[n] 
... when justice so requires.” Fed. R. Civ. P. 15(a)(2); see 
Morongo Band of Mission Indians v. Rose, 893 F.2d 
1074, 1079 (9th Cir. 1990) (requiring that policy favoring 
amendment be applied with “extreme liberality”).
 
In the absence of an “apparent or declared reason,” such 
as undue delay, bad faith, dilatory motive, repeated failure 
to cure deficiencies by prior amendments, prejudice to the 
opposing party, or futility of amendment, it is an abuse of 
discretion for a district court to refuse to grant leave to 
amend a complaint. Foman v. Davis, 371 U.S. 178, 182 
(1962); Moore v. Kayport Package Express, Inc., 885 
F.2d 531, 538 (9th Cir. 1989). The consideration of 
prejudice to the opposing party “carries the greatest 
weight.” Eminence Capital, LLC v. Aspeon, Inc., 316 
F.3d 1048, 1052 (9th Cir. 2003). “Although there is a 
general rule that parties are allowed to amend their 
pleadings, it does not extend to cases in which any 
amendment would be an exercise in futility, or where the 
amended complaint would also be subject to dismissal.” 
Steckman v. Hart Brewing, 143 F.3d 1293, 1298 (9th Cir. 
1998) (internal citations omitted).
 
Here, the Court does not find that there was undue delay. 
Although the complaint has already been amended three 
times, Plaintiffs have addressed the Court’s previous 
concerns. Where the Court did grant partial dismissal, it 
was for a reason different than that given in the Court’s 
previous orders. The Court is not convinced that the 
action was filed in bad faith. Finally, the Court is not 
convinced that any amendment of the TAC would be 
futile or that Apple will be unduly prejudiced. Therefore, 
the Court GRANTS Plaintiffs 30 days leave to amend.
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IV. Conclusion

For the foregoing reasons, the Court GRANTS IN PART 
AND DENIES IN PART the motion. Having considered 
Plaintiffs’ request for oral argument, the Court concludes 
that arguments were sufficiently presented in the briefing 
papers. The Court therefore DENIES the request. The 
Court asks the parties to meet and confer and notify the 
Court which parts of the order should be redacted within 7 

days.
 
IT IS SO ORDERED.
 

All Citations

Slip Copy, 2021 WL 925885

Footnotes

1 Nor does stating that a method described in a trade secret could “optionally” include an additional feature make the overall list of 
trade secrets non-exhaustive. See Mot. at 6. What follows the word “optionally” is a single additional feature that could be 
incorporated and about which Apple has notice.

2 By contrast, if the plaintiff describes its trade secrets at a level of generality that does not even allow the defendant to ascertain “the 
boundaries within which the secret lies,” then the defendant does not have notice of the claim against it. This justifies wholesale 
dismissal because discovery may otherwise devolve into a fishing expedition or an opportunity for the plaintiff to discover the 
defendant’s trade secrets. See Altavion, 226 Cal. App. 4th at 44.

3 [redacted]
[redacted]

4 See Reply at 20 (allegations of meetings between Masimo and Apple in 2013 “fail to support an inference that Apple knew that the 
specific information Lamego or O’Reilly allegedly later used or disclosed contained Plaintiffs’ trade secrets”); id. (“Plaintiffs offer 
no facts tending to show that Apple hired employees for their knowledge of Plaintiffs’ trade secrets.”); id. (“Apple argues here that 
general knowledge that Plaintiffs possessed trade secrets does not suffice to show that Apple knew it was wrongfully acquiring 
specific secrets.).

5 The Court also fails to see why the allegation that Plaintiffs’ trade secrets were not publicly known “at least at the time of 
Defendant’s misappropriation” shapes the analysis. See Mot. at 21 (quoting TAC ¶ 225). That allegation merely states that the 
trade secrets became publicly known following the allege misappropriation. Furthermore, the order in which Apple is alleged to 
have improperly published Plaintiffs’ trade secrets does not change the analysis of whether Apple misappropriated those trade 
secrets generally. Cf. Reply at 22.

6 Plaintiffs argue that the Court need not address Plaintiffs’ theory of misappropriation by inducement because it is “merely one way 
of showing improper acquisition.” ROA at 3. But courts properly evaluate separate theories on which a claim is alleged and 
dismiss those theories that are insufficient. Cf. Dent v. National Football League, 968 F.3d 1126, 1132-35 (9th Cir. 2020) 
(dismissing a per se theory of negligence while concluding that a voluntary undertaking theory of negligence was sufficiently 
alleged).

7 While Plaintiffs cite to TAC paragraphs 19-24 and 229 as containing additional allegations of inducement, see Opp’n at 24; ROA 
at 3-4, those paragraphs only contain allegations about Lamego and O’Reilly’s knowledge of the trade secrets and Plaintiffs’ 
warning to Apple about Lamego and O’Reilly’s possession of trade secrets. They do not contain allegations about how Apple 
induced misappropriation.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, S.D. California.

Christopher MELINGONIS, individually 
and on behalf of all others similarly 

situated, Plaintiff,
v.

RAPID CAPITAL FUNDING, L.L.C.; and, 
Merchant Worthy, Inc., Defendants.

CASE NO. 16cv490-WQH-KSC
|

Signed 05/01/2017

Attorneys and Law Firms

Abbas Kazerounian, Kazerounian Law Group, APC, 
Costa Mesa, CA, Joshua Swigart, Kevin Toby Lemieux, 
Robert Lyman Hyde, Hyde & Swigart, San Diego, CA, 
for Plaintiff.

Beth-Ann Ellenberg Krimsky, Lawren Zann, Greenspoon 
Marder PA, Fort Lauderdale, FL, Geoffrey M. Gold, 
Pantea Yashar, Ervin Cohen & Jessup, LLP, Beverly 
Hills, CA, Michael Thurman, Thurman Legal, Pasadena, 
CA, for Defendants.

ORDER

WILLIAM Q. HAYES, United States District Judge

*1 The matters before the Court are the motion to dismiss 
the first amended complaint filed by Defendant Merchant 
Worthy, Inc. (“Merchant Worthy”) (ECF No. 26) and the 
motion for leave to amend the complaint filed by Plaintiff 
Christopher Melingonis (ECF No. 27).
 

I. Background
On February 24, 2016, Plaintiff initiated this action by 
filing a complaint against Defendant Rapid Capital 
Funding L.L.C. (“Rapid Capital”) alleging violations of 
the Telephone Consumer Protection Act, 47 U.S.C. § 227, 
et seq. (ECF No. 1). On April 15, 2016, Rapid Capital 
filed an answer. (ECF No. 4).
 
On August 16, 2016, the Magistrate Judge issued a 
Scheduling Order in this matter requiring that any motion 
to join other parties, to amend the pleadings or to file 
additional pleadings be filed on or before September 12, 
2016. (ECF No. 17).
 
On October 18, 2016, Plaintiff filed a first amended 
complaint against Defendant Rapid Capital and the 
newly-added Defendant Merchant Worthy. (ECF No. 18).
 
On December 30, 2016, Defendant Merchant Worthy 
filed a motion to dismiss the first amended complaint. 
(ECF No. 26). Plaintiff did not file a response in 
opposition to this motion to dismiss. On January 30, 2017, 
Defendant Merchant Worthy filed a “Notice of No 
Opposition Filed in Response to Defendant Merchant 
Worthy Inc.’s Motion and Motion to Dismiss First 
Amended Class Action Complaint.” (ECF No. 32).
 
On January 9, 2017, Plaintiff filed a motion for leave to 
file an amended complaint, in which Plaintiff states that 
he withdraws the first amended complaint. (ECF No. 27). 
On January 23, 2017, Defendant Merchant Worthy filed a 
response in opposition to the motion seeking leave to file 
an amended complaint. (ECF No. 29). On January 30, 
2017, Plaintiff filed a reply. (ECF No. 31).
 

II. Plaintiff’s Motion for Leave to File an Amended 
Complaint
Plaintiff states that he “withdraws the First Amended 
Complaint which was filed on October 19, 2016” and 
requests leave to amend the original complaint to add 
Merchant Worthy as a defendant. (ECF No. 27-1 at 2). 
Plaintiff states that he has no objection to Defendant 
Merchant Worthy’s alternative request to set a new Case 
Management Conference to restart the deadlines in this 
action. Id. at 3. Plaintiff further requests that Defendant 
Merchant Worthy’s motion to dismiss be denied as moot. 
Id. at 4. Plaintiff contends that good cause exists to amend 
his complaint because he could not have included 
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Defendant Merchant Worthy in the original complaint. 
Plaintiff contends that he was not aware of the existence 
of Defendant Merchant Worthy or its relation to the 
current action until September 30, 2016 following the 
receipt of written discovery. Id. at 3; ECF No. 31 at 2. 
Plaintiff contends that during discovery, Defendant Rapid 
Capital represented that at least one of the phone calls 
received by Plaintiff was placed by Defendant Merchant 
Worthy. (ECF No. 27-1 at 3).
 
Defendant Merchant Worthy contends that Plaintiff 
should not be granted leave to amend because Plaintiff 
failed to obtain leave of Court to file the first amended 
complaint as required by Federal Rule of Civil Procedure 
15(a). (ECF No. 29 at 5). Defendant Merchant Worthy 
contends that it will be prejudiced if it is added as a 
defendant at this stage of proceedings because, absent 
intervention by the Court, it will have “no opportunity to 
participate in any class discovery or prepare for a class 
certification motion, and will have no meaningful 
opportunity to participate in fact discovery in this action.” 
Id. at 6. Defendant Merchant Worthy contends that 
Plaintiff failed to obtain leave of Court to add Defendant 
Merchant Worthy as a defendant as required by Federal 
Rule of Civil Procedure 21. Id. Defendant Merchant 
Worthy contends that Plaintiff failed to seek leave of 
Court to modify the Scheduling Order. Defendant 
Merchant Worthy contends that Plaintiff has made no 
showing of good cause to modify the Scheduling Order as 
required by Federal Rule of Civil Procedure 16(b)(4). Id. 
at 8.
 

A. Legal Standards
*2 A motion for leave to amend filed after the time period 
specified in a district court’s scheduling order is governed 
by the “good cause” standard of Federal Rule of Civil 
Procedure 16(b). Johnson v. Mammoth Recreations, Inc., 
975 F.2d 604, 607-08 (9th Cir. 1992). Federal Rule of 
Civil Procedure 16 provides that a district court must 
issue a scheduling order that limits “the time to join other 
parties, amend the pleadings, complete discovery, and file 
motions.” Fed. R. Civ. P. 16(b). Federal Rule of Civil 
Procedure 16(b) also provides that “[a] schedule may be 
modified only for good cause and with the judge’s 
consent.” Id. “Rule 16(b)’s ‘good cause’ standard 
primarily considers the diligence of the party seeking 
amendment. The district court may modify the pretrial 
schedule ‘if it cannot reasonably be met despite the 
diligence of the party seeking the extension.’ ” Johnson, 
975 F.2d at 609 (citing Fed. R. Civ. P. 16 advisory 
committee’s notes (1983 amendment)). If the court finds 

that a plaintiff has shown good cause pursuant to Federal 
Rule of Civil Procedure 16(b), the court must consider 
whether leave to amend is proper under Federal Rule of 
Civil Procedure 15. Id. at 608.
 
Federal Rule of Civil Procedure 15(a) provides that after 
the time for amendment “as a matter of course” has 
passed, “a party may amend its pleading only with the 
opposing party’s written consent or the court’s leave.” Id. 
Federal Rule of Civil Procedure 15 mandates that leave to 
amend “be freely given when justice so requires.” Id. 
“This policy is to be applied with extreme liberality.” 
Eminence Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 
1051 (9th Cir. 2003) (quotation omitted). In Foman v. 
Davis, 371 U.S. 178 (1962), the Supreme Court offered 
several factors for district courts to consider in deciding 
whether to grant a motion to amend under Rule 15(a):

In the absence of any apparent or declared 
reason—such as undue delay, bad faith or dilatory 
motive on the part of the movant, repeated failure to 
cure deficiencies by amendments previously allowed, 
undue prejudice to the opposing party by virtue of 
allowance of the amendment, futility of amendment, 
etc.—the leave sought should, as the rules require, be 
“freely given.”

Foman, 371 U.S. at 182; see also Smith v. Pac. Prop. 
Dev. Co., 358 F.3d 1097, 1101 (9th Cir. 2004). “Not all of 
the [Foman] factors merit equal weight. As this circuit 
and others have held, it is the consideration of prejudice 
to the opposing party that carries the greatest weight.” 
Eminence Capital, 316 F.3d at 1052 (citations omitted). 
“The party opposing amendment bears the burden of 
showing prejudice.” DCD Programs, Ltd. v. Leighton, 
833 F.2d 183, 187 (9th Cir. 1987). “Absent prejudice, or a 
strong showing of any of the remaining Foman factors, 
there exists a presumption under Rule 15(a) in favor of 
granting leave to amend.” Eminence Capital, 316 F.3d at 
1052.
 

B. Discussion
Plaintiff concedes that he filed the first amended 
complaint without first seeking leave of Court pursuant to 
Federal Rule of Civil Procedure 15(a) and 21. (ECF No. 
27-1 at 3; ECF No. 31 at 3). In the motion seeking leave 
to file an amended complaint, Plaintiff requests to 
withdraw the improperly filed first amended complaint 
and seeks leave to file the first amended complaint. The 
Court grants Plaintiff’s request to withdraw the first 
amended complaint.
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Because the Scheduling Order (ECF No. 17) was entered 
in this case, Plaintiff’s motion for leave to amend is 
initially governed by Rule 16(b).1 See Johnson, 975 F.2d 
at 608 (citing Forstmann v. Culp, 114 F.R.D. 83, 85 
(M.D.N.C. 1987) (“party seeking to amend pleading after 
date specified in scheduling order must first show ‘good 
cause’ for amendment under Rule 16(b), then, if ‘good 
cause’ be shown, the party must demonstrate that 
amendment was proper under Rule 15”)).
 
*3 Plaintiff contends that he did not learn of Defendant 
Merchant Worthy’s existence and involvement in this 
matter prior to receiving discovery responses from 
Defendant Rapid Capital and filed the amended complaint 
“as soon as was practicable.” (ECF No. 27-1 at 3). 
Plaintiff states that he “could not have amended the 
Complaint before the Court’s cut off of September 12, 
2016, because Plaintiff did not learn of the existence of 
[Defendant Merchant Worthy] until September 30, 
2016[.]” (ECF No. 31 at 2). Plaintiff includes a 
declaration by his counsel which states that Plaintiff 
received Defendant Rapid Capital’s written discovery 
responses on September 30, 2016 and that “Plaintiff first 
found out about the existence of [Defendant Merchant 
Worthy], and their relation to this case, from [Defendant 
Rapid Capital] in [Defendant Rapid Capital’s] initial 
discovery responses.” (ECF No. 31-1 at 2). Plaintiff filed 
the first amended complaint on October 19, 2016 and the 
motion for leave to file the amended complaint on 
January 9, 2017. (ECF Nos. 18, 27). Plaintiff provides 
evidence to establish that, despite proceeding diligently, 
he could not have met the Court’s September 12, 2016 
deadline to file a motion to join other parties or amend the 
pleading. See Johnson, 975 F.2d at 609. The Court 
concludes that Plaintiff has shown good cause to amend 
the complaint to include Defendant Merchant Worthy.
 
Because the Court finds that Plaintiff has shown good 
cause, the Court considers whether leave to amend is 
proper under Federal Rule of Civil Procedure 15. See 
Johnson, 975 F.2d at 608. Defendant Merchant Worthy 
contends that it will be prejudiced by being added as a 
defendant at this point in the proceedings because a 
number of deadlines in the Scheduling Order have already 
passed. In DCD Programs, the Ninth Circuit Court of 
Appeals noted that “[a]mending a complaint to add a 
party poses an especially acute threat of prejudice to the 
entering party.” DCD Programs, 833 F.2d at 187 (quoting 
Korn v. Royal Caribbean Cruise Line, Inc., 724 F.2d 
1397, 1400 (9th Cir. 1984)). However, in DCD Programs 
the Court determined that the newly added defendant 
would not be prejudiced by the timing of the proposed 
amendment in because the case was at the discovery stage 
with no trial date pending or pretrial conference 

scheduled. Id. at 187-88. This case is currently in the 
discovery stage and no trial date is pending. Further, 
Plaintiff states that he has “no objection to [Defendant 
Merchant Worthy’s] alternative request to set a new Case 
Management Conference to restart the deadlines in this 
action” and requests the Court reset the discovery 
deadlines. (ECF No. 27-1 at 3-4). Defendant Merchant 
Worthy has not satisfied its burden to demonstrate that it 
will be prejudiced if it is named in an amended complaint. 
The Court concludes that Defendant Merchant Worthy 
has not made a sufficiently strong showing of the Foman 
factors to overcome the presumption of Rule 15(a) in 
favor of granting leave to amend. See Eminence Capital, 
316 F.3d at 1052.
 

III. Defendant Merchant Worthy’s Motion to Dismiss
Defendant Merchant Worthy moves this Court for an 
Order dismissing the first amended complaint against 
Defendant Merchant Worthy and dismissing Merchant 
Worthy as a defendant in this action. (ECF No. 26-1 at 3). 
Defendant contends that Plaintiff has failed to comply 
with Federal Rule of Civil Procedure 15(a), Federal Rule 
of Civil Procedure 21, and the Court’s Scheduling Order 
issued on August 16, 2016. Alternatively, Defendant 
Merchant Worthy requests that the Court “set a new 
scheduling conference to restart the deadlines in this 
action in order to allow [Defendant Merchant Worthy] to 
participate on a fair basis with the other parties and avoid 
such prejudice.” Id. at 3.
 
Plaintiff did not file a response in opposition to this 
motion to dismiss. In his reply in support of the motion 
seeking leave to file an amended complaint, Plaintiff 
states, “Plaintiff did not file an opposition to [Defendant 
Merchant Worthy’s] motion, as they were correct in 
pointing out Plaintiff’s error in failing to request leave to 
amend the complaint. Plaintiff thought it would be best to 
instead make that request for leave to amend and offer the 
court a different remedy than dismissal.” (ECF No. 31 at 
2-3). The Court has granted Plaintiff’s request to 
withdraw the first amended complaint. The Court denies 
the motion to dismiss as moot.
 

IV. Conclusion
*4 IT IS HEREBY ORDERED that Plaintiff’s request to 
withdraw the first amended complaint is GRANTED. 
(ECF No. 27).
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IT IS FURTHER ORDERED that the motion for leave to 
amend the complaint is GRANTED. (ECF No. 27). 
Plaintiff has leave to file an amended complaint adding 
Merchant Worthy as a defendant. Plaintiff shall file the 
amended complaint within fourteen (14) days of the date 
this Order issues.
 
IT IS FURTHER ORDERED that the motion to dismiss 

filed by Merchant Worthy is DENIED as moot. (ECF No. 
26). Any requests regarding a new scheduling order or 
additional discovery matters are referred to the Magistrate 
Judge.
 

All Citations

Not Reported in Fed. Supp., 2017 WL 1550045

Footnotes

1 On March 8, 2017, the Magistrate Judge vacated the remaining dates on the scheduling order in light of these pending motions. 
(ECF No. 37).

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Proceedings: [IN CHAMBERS] Order Regarding 
Motion to Dismiss and Motions to Strike

The Honorable James V. Selna, U.S. District Court Judge

*1 Before the Court are four motions.
 
Defendant Global Tel*Link Corporation (“GTL”) moves 
to dismiss the Fourth Amended Complaint (“FAC”) for 
failure to state a claim under Federal Rule of Civil 
Procedure 12(b)(6). MTD, ECF No. 180. GTL also moves 
to strike the class allegations in the FAC. MTS, ECF No. 
181.
 
Defendant County of Orange (“the County”) also moves 

to dismiss the FAC for failure to state a claim under 
Federal Rule of Civil Procedure 12(b)(6). MTD, ECF. No. 
182. The County also moved to strike the FAC. MTS, 
ECF No. 183.
 
Plaintiffs filed a consolidated opposition to all four 
motions. Opp’n, ECF No. 191.
 
GTL filed a consolidated reply. Reply, ECF No. 192. The 
County also filed a consolidated reply. Reply, ECF No. 
193.
 
For the following reasons, the Court GRANTS the 
motions to dismiss with prejudice and DENIES AS 
MOOT the motion to strike.
 

I. BackgrounD

This lawsuit was first filed asserting claims under the 
Americans with Disabilities Act (“ADA”) by Plaintiff 
Mark Moon (“Moon”) on February 8, 2019. ECF No. 1.
 
On April 4, 2019, Moon filed an amended complaint 
adding an additional fourteen Plaintiffs, eight causes of 
action, and class action allegations. See ECF No. 14. The 
complaint touched on a host of jail-related issues 
purportedly describing violations of prisoners’ rights, 
including a lack religious access for prisoners, the 
grievance system, solitary confinement for prisoners with 
mental illness, the monitoring of prisoners’ phone calls, 
and medical negligence. See generally, id.
 
On May 24, 2019, Defendants filed motions to dismiss 
and strike. MTD, ECF No. 36; MTS, ECF No. 37. On 
July 19, 2019, the Court found that Plaintiffs did not have 
leave to file the amended complaint under Federal Rule of 
Civil Procedure 15(a), and struck the complaint from the 
record. See Order, ECF No. 48.
 
Plaintiffs filed their First Amended Complaint on 
September 9, 2019. FAC, ECF No. 51. The First 
Amended Complaint added additional plaintiffs and 
causes of action addressing essentially the same issues as 
those in its stricken complaint. See generally, id. The First 
Amended Complaint added GTL as a defendant.
 
Defendants filed motions to dismiss the First Amended 
Complaint, parties, and strike class allegations on 
September 23, 2019. ECF Nos. 59, 60, 61. On November 
4, 2019, the Court granted in part and denied in part the 
motion to dismiss pursuant to Rule 12(b)(6) (dismissing 
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all but one of the claims), granted the motion to dismiss 
pursuant to Rule 20 and 21, and granted the motion to 
strike the First Amended Complaint’s class allegations. 
Order, ECF No. 74.
 
Plaintiffs filed their Second Amended Complaint (“SAC”) 
on December 16, 2019. ECF No. 77. On March 18, 2020 
the Court granted in part and denied in part Defendants’ 
motion to dismiss pursuant to 12(b)(6), granted 
Defendants’ motion to dismiss pursuant to Federal Rule 
of Civil Procedure 21, granted the motion to strike class 
allegations from the SAC, and denied Plaintiffs’ motion 
for leave to file a Third Amended Complaint (“TAC”) 
based on a lack of compliance with Local Rule 7-3. ECF 
No. 113.
 
*2 On March 31, 2020, Plaintiffs filed their TAC. ECF 
No. 123. On June 10, 2020 the Court dismissed the TAC 
dismissing the claims brought by the Attorney Plaintiffs 
(Stephen Bartol, Walter Cole and Ronald MacGregor) for 
lack of standing and the claim under Section 632 with 
prejudice. ECF No. 166. The Court dismissed without 
prejudice the claims against GTL for failure state a claim 
for adequate relief and the claims against the County for 
failure to comply with Federal Rule of Civil Procedure 8. 
Id. On July 20, 2020, Plaintiffs filed the FAC which 
contains sixteen claims and now adds allegations 
concerning the treatment of prisoners in the Orange 
County jail during the Covid-19 pandemic.
 

II. Legal StandarD

A. Federal Rule of Civil Procedure 12(b)(6)
Under Rule 12(b)(6), a defendant may move to dismiss 
for failure to state a claim upon which relief can be 
granted. Federal Rule of Civil Procedure 8(a) requires that 
a complaint contain “a short and plain statement of the 
claim showing that the pleader is entitled to relief.” Fed. 
R. Civ. P. 8(a)(2). A plaintiff must state “enough facts to 
state a claim to relief that is plausible on its face.” Bell 
Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). A 
claim has “facial plausibility” if the plaintiff pleads facts 
that “allow[ ] the court to draw the reasonable inference 
that the defendant is liable for the misconduct alleged.” 
Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).
 
In resolving a Rule 12(b)(6) motion under Twombly, the 
Court must follow a two-pronged approach. First, the 
Court must accept all well-pleaded factual allegations as 
true, but “[t]hreadbare recitals of the elements of a cause 

of action, supported by mere conclusory statements, do 
not suffice.” Iqbal, 556 U.S. at 678. Second, assuming the 
veracity of well-pleaded factual allegations, the Court 
must “determine whether they plausibly give rise to an 
entitlement to relief.” Id. at 679. This determination is 
context-specific, requiring the Court to draw on its 
experience and common sense, but there is no plausibility 
“where the well-pleaded facts do not permit the court to 
infer more than the mere possibility of misconduct.” Id. 
For purposes of ruling on a Rule 12(b)(6) motion, the 
court must “accept factual allegations in the complaint as 
true and construe the pleadings in the light most favorable 
to the nonmoving party.” Manzarek v. St. Paul Fire & 
Marine Ins. Co., 519 F.3d 1025, 1031 (9th Cir. 2008). 
However, courts “are not bound to accept as true a legal 
conclusion couched as a factual allegation.” Iqbal, 556 
U.S. at 678. (quoting Twombly, 550 U.S. at 555).
 

B. Federal Rule of Civil Procedure 12(f)
Under Federal Rule of Civil Procedure 12(f), “a court 
may grant a motion to strike class allegations if it is clear 
from the complaint that the class claims cannot be 
maintained.” Clark v. LG Electronics U.S.A., Inc., No. 
13-cv-485 JM (JMA), 2013 WL 5816410, at *16 (S.D. 
Cal. Oct. 29, 2013). Further, Rule 23(d)(1)(D) provides 
that a court may issue orders that “require that the 
pleadings be amended to eliminate allegations about 
representation of absent persons and that the action 
proceed accordingly.” Fed. R. Civ. P. 23(d)(1)(D); see 
also Tietsworth v. Sears, Roebuck and Co., 720 F. Supp. 
2d 1123, 1146 (N.D. Cal. 2010) (“Under Rules 
23(c)(1)(A) and 23(d)(1)(D), as well as pursuant to Rule 
12(f), this Court has authority to strike class allegations 
prior to discovery if the complaint demonstrates that a 
class action cannot be maintained.”); Kay v. Wells Fargo 
& Co. N.A., No. C 07-01351 WHA, 2007 WL 2141292, 
at *2 (N.D. Cal. July 24, 2007). “If it is obvious from the 
pleadings that the proceeding cannot possibly move 
forward on a classwide basis, district courts use their 
authority under Federal Rule of Civil Procedure 12(f) to 
delete the complaint’s class allegations.” Manning v. 
Boston Medical Center Corp., 725 F.3d 34, 59 (1st Cir. 
2013) (citing Pilgrim v. Universal Health Card, LLC, 660 
F.3d 943, 949 (6th Cir. 2011) ).
 
*3 “Although in some cases a district court should allow 
discovery to aid in the determination of whether a class 
action is maintainable, the plaintiff bears the burden of 
advancing a prima facie showing that the class action 
requirements of [Rule] 23 are satisfied....” Mantolete v. 
Bolger, 767 F.2d 1416, 1424 (9th Cir. 1985). “Sometimes 
the issues are plain enough from the pleadings” to 
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determine that a case should not proceed as a class action. 
Gen. Tel. Co. of Sw. v. Falcon, 457 U.S. 147, 160 (1982).
 

III. Discussion

A. GTL’s Motion to Dismiss

1. Claims That Had Already Been Dismissed With 
Prejudice

This Court has previously dismissed with prejudice 
claims brought by the Attorney Plaintiffs (Stephen Bartol, 
Walter Cole and Ronald MacGregor) for lack of standing 
and the claim under Section 632. 6/10/20 Order at 5-6, 
ECF No. 166. Nonetheless, these claims have been 
brought again in the FAC. Plaintiffs do not address this in 
their opposition. These claims having already been 
DISMISSED with prejudice are stricken from the FAC 
and counsel is ordered to show cause within 14 days 
why the Court should not sanction them for once again 
bringing these claims.
 

2. The CIPA and Invasion of Privacy Claims

The Court previously dismissed Plaintiffs claims against 
GTL alleging violations of CIPA § 636 for recording or 
monitoring calls. 6/10/20 Order at 6-7. GTL argues again 
that the claim should be dismissed because Plaintiffs (1) 
impliedly consented to having their calls monitored or 
recorded, and (2) had no reasonable expectation of 
privacy based on the repeated warnings that their calls 
may be monitored or recorded. MTD,14-18. GTL notes 
that the FAC does not add any new facts or substantive 
allegations. Id. at 14. GTL also argues that Plaintiffs 
invasion of privacy claims are time barred. Id. at 19-21. 
Plaintiffs’ response to this is that “all phone calls are 
regarded by their participants as private” without 
addressing binding precedent cited by GTL in their 
motion. See Opp’n 22-23 (emphasis in original). Plaintiffs 
do not provide any case law addressing GTL’s arguments 
other than to address the timeliness of the claims) or 
address them substantively thereby conceding GTL’s 
arguments. See Id.
 
CIPA § 636 criminalizes eavesdropping or recordings of 
conversations by means of an electronic device by a 

person in custody of a law enforcement or other public 
officer. CIPA § 637 criminalizes willful disclosure of 
telephonic communications by persons who are not 
parties to the communication without permission. Id. § 
637. Finally, § 637.2 allows for civil actions for violations 
of CIPA. See id. § 637.2. However, 15 Cal. Code Regs. § 
3282(e) authorizes recording and monitoring of inmate 
calls, and § 3282(g) provides that “if a call is determined 
to be an attorney/inmate confidential phone call, in order 
for the inmate to place or receive the call it must have 
already received approval/clearance in accordance with 
subsections (g)(1), (g)(2) and (g)(4).” 15 C.C.R. § 
3282(g).
 
In their prior iteration of the complaint, Plaintiffs did not 
allege that prisoners whose phone calls were recorded had 
received approval for those calls to be confidential under 
California regulations. Here again, Plaintiffs have again 
not alleged that prisoners had received such approval.
 
Furthermore, “[s]o long as a prisoner is given meaningful 
notice that his telephone calls over prison phones are 
subject to monitoring, his decision to engage in 
conversations over those phones constitutes implied 
consent to that monitoring.” People v. Kelley, 103 Cal. 
App. 4th 853, 858, 127 Cal. Rptr. 2d 203, 206 (2002), 
overruled on other grounds by People v. Windham, 145 
Cal. App. 4th 881, 51 Cal. Rptr. 3d 884 (2006). A 
“recorded warning heard by the inmate through the 
telephone receiver, prior to his or her making the 
outbound telephone call ... is precisely the sort of notice 
previously found sufficient to hold that a prisoner has 
impliedly consented to monitoring.” Id. at 859 (internal 
citations and quotations omitted). Furthermore, there is no 
expectation of privacy where a “prerecording clearly 
advise[s a] Plaintiff that his conversation was being 
monitored and recorded.” Steele v. County of San 
Bernardino, 2009 U.S. Dist. LEXIS 125000, *45. Here, 
Plaintiffs acknowledge in their own complaint that they 
heard recorded notices advising that the calls could be 
recorded or monitored. FAC ¶¶ 147-155. As pled then, 
Plaintiffs fail to state a claim under CIPA against GTL 
that gives rise to a claim for relief. The Court declines to 
reach the arguments concerning whether the claims are 
time barred.
 
*4 Accordingly, these claims are again DISMISSED 
with prejudice.
 

B. GTL’s Motion to Strike
Because the Court has granted GTL’s motion to dismiss, 
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the motion to strike is moot.
 

C. The County’s Motion to Dismiss

1. Compliance with Rule 8

The Court previously dismissed the TAC for failure to 
comply with Rule 8 and warned Plaintiffs that they must 
“connect the substantive, constitutional and statutory 
violations with individual plaintiffs in a clear, easy to 
follow manner, and that if the defects are not cured, the 
Court” would be highly unlikely to grant further leave to 
replead. 6/10/20 Order at 7-10.
 
Under Rule 8, a complaint must contain a “short and plain 
statement of the claim showing that the pleader is entitled 
to relief,” and “[e]ach allegation must be simple, concise, 
and direct.” Fed. R. Civ. P. 8(a), (d). “[T]he short and 
plain statement must provide the defendant with fair 
notice of what the plaintiff’s claim is and the grounds 
upon which it rests.” Dura Pharms., v. Broudo, 544 U.S. 
336, 346 (2005) (emphasis supplied) (internal quotations 
and citations omitted). “Experience teaches that, unless 
cases are pled clearly and precisely, issues are not joined, 
discovery is not controlled, the trial court’s docket 
becomes unmanageable, the litigants suffer, and society 
loses confidence in the court’s ability to administer 
justice.”1 Bautista v. Los Angeles Cnty., 216 F.3d 837, 
841 (9th Cir. 2000) (citations and internal quotation 
marks omitted).
 
Rule 8 “has been held to be violated by a pleading that 
was needlessly long, or a complaint that was highly 
repetitious, or confused, or consisted of incomprehensible 
rambling.” Cafasso, 637 F.3d at 1058, 1059 (citation and 
internal quotation marks omitted) (“[W]e have never 
held—and we know of no authority supporting the 
proposition—that a pleading may be of unlimited length 
and opacity. Our cases instruct otherwise.”); see also 
McHenry, 84 F.3d at 1177 (affirming the dismissal of a 
complaint under Rule 8 for being “argumentative, prolix, 
replete with redundancy, and largely irrelevant”). A court 
may dismiss a complaint even if “a few possible claims” 
can be identified and the complaint is not “wholly without 
merit.” McHenry, 84 F.3d at 1179 (stating that Rule 8’s 
requirements apply “to good claims as well as bad”); see 
also Hearns v. San Bernardino Police Dep’t, 530 F.3d 
1124, 1130–31 (9th Cir. 2008).
 
*5 Nevertheless, a court may not dismiss a complaint for 

violating Rule 8 simply because it is verbose or lengthy. 
See Hearns, 530 F.3d at 1131–32. For instance, an 
inartfully drafted complaint can satisfy Rule 8 if it is 
logically organized, clearly delineates each of the specific 
claims, and the defendant would have “no difficulty in 
responding to the claims with an answer and/or with a 
Rule 12(b)(6) motion to dismiss.” Id. at 1132. Therefore, 
dismissal pursuant to Rule 8 is generally appropriate only 
when a lengthy complaint is “so verbose, confused and 
redundant that its true substance, if any, is well 
disguised.” Id. at 1131.
 
The County argues that the FAC still fails to comply with 
Rule 8, because Plaintiffs yet again fail to provide a short 
and plain statement clearly setting forth their claims, 
instead making vague and general assertions and critiques 
over the Orange County jails. MTD at 9-13. The County 
notes that instead of remedying the deficiencies in the 
TAC, Plaintiffs now attempt to add new claims and 
theories focusing on the Covid-19 pandemic. Id. at 10.
 
The Court agrees with the County that they have been 
forced to defend this action with a “constant moving 
target” given that Plaintiffs have on multiple occasions 
changed the theory of their case and their claims. See 
MTD, 10. The Court notes that it did not grant Plaintiffs 
leave to file new claims or to change the focus of this 
action. Instead the Court has continually directed 
Plaintiffs to remedy noted deficiencies in their complaint.
 
The Court also agrees that the FAC remains as confusing 
and convoluted as it has in each prior iteration. Plaintiffs 
boldly write in their opposition that it is “probably better 
to deal with the ever changing fluid factual situations in 
the Orange County jail .... by striking matter the Court 
finds excessive but retaining an ‘operative complaint.’ ” 
Opp’n, 6, 10. But just as “[j]udges are not like pigs, 
hunting for truffles buried in briefs[,]” the Federal Rules 
of Civil Procedure do not contemplate that Courts will 
make a proper complaint out of an incomprehensible one 
written in a stream-of-consciousness form on behalf of a 
plaintiff, especially one represented by counsel. See 
Greenwood v. F.A.A., 28 F.3d 971, 977 (9th Cir. 1994) 
(citation omitted).
 
Furthermore, after reviewing the FAC in detail, the claims 
remain largely conclusory and devoid of sufficient facts 
that support the allegations. The FAC continues to fail to 
connect claims regarding individual plaintiffs (eleven 
through sixteen), with the claims involving statutory or 
constitutional violations. See McHenry, 84 F.3d at 
1179-80 (“Something labeled a complaint but written 
more as a press release, prolix in evidentiary detail, yet 
without simplicity, conciseness and clarity as to whom 
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plaintiffs are suing for what wrongs, fails to perform the 
essential functions of a complaint.”). The Court cannot 
manage the litigation “without knowing what claims are 
made against whom.” See id. Taking for example the 
second claim for denial of religious access or religious 
diets, the FAC does not specify which plaintiffs were 
denied religious access or a religious diet, or when such 
incidents occurred. Instead there is a general allegation 
that no religious access of any kind has been provided as 
a result of the “coronavirus lockdown” and that religious 
diets were replaced by sack lunches. See FAC, ¶ 50.
 
Accordingly, the Court GRANTS Defendants’ motion to 
dismiss the TAC for failure to comply with Rule 8.
 

D. The County’s Motion to Strike
The motion to strike is moot given that the Court has 
granted the County’s motion to dismiss.
 

E. Leave to Amend
*6 “A party may amend its pleading once as a matter of 
course within: (A) 21 days after serving it, or (B) if the 
pleading is one to which a responsive pleading is 
required, 21 days after service of a responsive pleading or 
21 days after service of a motion under Rule 12(b), (e), or 
(f), whichever is earlier.” Fed. R. Civ. P. 15(a)(1). In all 
other cases, a party may amend its pleading only with 
written consent from the opposing party or the court’s 
leave, which should be “freely give[n] ... when justice so 
requires.” Fed. R. Civ. P. 15(a)(2); See Morongo Band of 
Mission Indians v. Rose, 893 F.2d 1074, 1079 (9th Cir. 
1990) (requiring that policy favoring amendment be 
applied with “extreme liberality”).
 
In the absence of an “apparent or declared reason,” such 
as undue delay, bad faith, dilatory motive, repeated failure 
to cure deficiencies by prior amendments, prejudice to the 
opposing party, or futility of amendment, it is an abuse of 
discretion for a district court to refuse to grant leave to 
amend a complaint. Foman v. Davis, 371 U.S. 178, 182 
(1962); Moore v. Kayport Package Express, Inc., 885 
F.2d 531, 538 (9th Cir. 1989). The consideration of 
prejudice to the opposing party “carries the greatest 
weight.” Eminence Capital, LLC v. Aspeon, Inc., 316 
F.3d 1048, 1052 (9th Cir. 2003). “Although there is a 
general rule that parties are allowed to amend their 
pleadings, it does not extend to cases in which any 

amendment would be an exercise in futility, or where the 
amended complaint would also be subject to dismissal.” 
Steckman v. Hart Brewing, 143 F.3d 1293, 1298 (9th Cir. 
1998) (internal citations omitted).
 
Here, Plaintiffs have had five opportunities to amend their 
complaint and the Court has spent significant time 
drafting its orders and given Plaintiffs a road map to 
address their deficiencies several times. See Orders at 
ECF Nos. 74, 113, 166. Plaintiffs have shown disregard 
for the Court’s orders by including in the FAC and other 
iterations of the complaint claims that this Court’s prior 
orders dismissed with prejudice. Defendants have been 
significantly prejudiced by having to expend resources 
re-litigating issues that had already been brought before 
the Court and dismissed with prejudice. Furthermore, 
Defendants have been prejudice by the constantly 
evolving and changing theory of the case brought by 
Plaintiffs that amount to a moving target. Ultimately 
Defendants were never given true notice of the claims 
against them. Like in Salazar v. Cty. of Orange, 564 F. 
App’x 322, 323 (9th Cir. 2014), the various iterations of 
Plaintiffs’ complaint has left “Defendants” guessing as to 
which claim was brought against them.”
 
Accordingly, the Court DENIES Plaintiffs leave to 
amend their pleading.
 

IV. Conclusion

Plaintiffs submitted a request for oral argument on this 
motion. ECF No. 195. Defendants opposed. ECF Nos. 
198, 199. Having considered the request, the Court finds 
that arguments were adequately presented in the briefing 
papers and DENIES the request.
 
For the foregoing reasons, the Court GRANTS the 
motions to dismiss with prejudice and DENIES AS 
MOOT the motions to strike. The Court finds that oral 
argument would not be helpful in this matter. Fed. R. Civ. 
P. 78; L.R. 7-15. Hearing set for September 8, 2020, is 
ordered VACATED. Having dismissed the complaint 
with prejudice, the Court also DENIES AS MOOT the 
motion for an order providing prisoners in the Orange 
County Jail with religious access as moot. ECF No. 194.
 
IT IS SO ORDERED.
 

All Citations

Slip Copy, 2020 WL 6145106
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Footnotes

1 The Ninth Circuit has provided specific policy reasons for dismissing complaints that are too lengthy:
Prolix, confusing complaints ... impose unfair burdens on litigants and judges .... Defendants are ... put at risk that... plaintiffs 
will surprise them with something new at trial which they reasonably did not understand to be in the case at all, and that res 
judicata effects of settlement or judgment will be different from what they reasonably expected.... The judge wastes half a day in 
chambers preparing the “short and plain statement” which Rule 8 obligated plaintiffs to submit. He then must manage the 
litigation without knowing what claims are made against whom. This leads to discovery disputes and lengthy trials, prejudicing 
litigants in other case who follow the rules, as well as defendants in the case in which the prolix pleading is filed.

Cafasso v. Gen. Dynamics C4 Sys., Inc., 637 F.3d 1047, 1059 (9th Cir. 2011) (quoting McHenry v. Renne, 84 F.3d 1172, 1179–80 
(9th Cir. 1996) ).

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, D. Arizona.

N2 PACKAGING SYSTEMS, LLC, an 
Arizona limited liability company, 

Plaintiff,
v.

N2 PACK CANADA INC., an 
unincorporated fictitious entity; Eric 

Marciniak, individually; Brendan Pogue, 
individually; Alejo Abellan aka Alex 

Abellan, individually; Chakra Cannabis 
Corp., a Canadian federal corporation; 
and Does 1-10, inclusive, Defendants.
1079765 B.C. Limited d/b/a N2 Pack 

Canada, Inc., a British Columbia entity; 
Eric Marciniak; Brendan Pogue; Alejo 

Abellan aka Alex Abellan; Chakra 
Cannabis Corp., a Canadian federal 

corporation, Counterclaimants,
v.

N2 Packaging Systems, LLC, an Arizona 
limited liability company, 

Counter-defendant.

No. CV-19-02351-PHX-NVW
|

Signed 05/15/2020

Attorneys and Law Firms

Clark Wu, Justin Michael Brandt, Nicholas James Scavio, 
Bianchi & Brandt, Logan Vincent Elia, Rose Law Group 
PC, Scottsdale, AZ, for Plaintiff/Counter-Defendant.

David Gary Barker, Rachael Marie Peters Pugel, Robert 
Arthur Henry, Snell & Wilmer LLP, Phoenix, AZ, for 
Defendants/Counterclaimants.

ORDER

Neil V. Wake, Senior United State District Judge

*1 Before the Court are Plaintiff and Counter-defendant 
N2 Packaging Systems, LLC’s Motion for Leave to 
Amend First Amended Complaint (Doc. 72) and the 
opposition of Defendants and Counterclaimants Eric 
Marciniak, Brendan Pogue, Alejo Abellan aka Alex 
Abellan, and Chakra Cannabis Corp., and of 
Counterclaimant 1079765 B.C. Limited d/b/a N2 Pack 
Canada, Inc. (Doc. 73). The motion will be denied.
 

I. BACKGROUND
N2 Packaging alleges it has a proprietary process for 
packaging certain controlled substances (the Proprietary 
Process). This litigation concerns an alleged scheme 
among Defendants and a nonparty to misappropriate the 
Proprietary Process.
 

A. Procedural History

N2 Packaging brought the Original Complaint on 
February 22, 2019 in the Arizona Superior Court in and 
for Maricopa County alleging claims against N2 Pack, 
Marciniak, Pogue, Abellan (the Original Defendants) and 
fictitious parties for (1) breach of contract, (2) breach of 
the implied covenant of good faith and fair dealing, (3) 
alter ego, (4) patent infringement, (5) inducement of 
patent infringement abroad, (6) violation of Section 43(a) 
of the Lanham Act, and (7) violation of A.R.S. § 44-1522. 
The action was removed to this Court.
 
Eight days later, N2 Packaging filed the First Amended 
Complaint and a motion to remand. The First Amended 
Complaint (1) added Chakra as a defendant, (2) added 
breach of contract claims against Abellan and Chakra, (3) 
added a claim for tortious interference with contract 
against Abellan, (4) added a fraud in the inducement 
claim against Abellan, (5) added a fraud in the 
inducement claim against Abellan, Marciniak, and Pogue, 
and (6) added a punitive damage claim. Notably, it also 
attempted to remove the patent claims and the Lanham 
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Act claim.
 
N2 Packaging argued for remand under an exclusive 
forum selection clause in the N2 Pack Canada Supply 
Agreement. The Court denied remand because the First 
Amended Complaint, in substance, retained N2 
Packaging’s patent infringement claims, over which 
federal courts have exclusive jurisdiction. While N2 
Packaging purported to delete the patent infringement 
claims, it relabeled the patents as “intellectual property” 
and alleged them in detail.
 
Defendants also moved to dismiss the First Amended 
Complaint for lack of personal jurisdiction over 
Marciniak and Pogue and failure to state a claim for alter 
ego, punitive damages, and A.R.S. § 44-1522, the latter of 
which N2 Packaging withdrew. The motion was denied 
because Marciniak and Pogue were personally bound by 
the consent to personal jurisdiction in Arizona in the 
Supply Agreement. Though they signed the Supply 
Agreement in the name of N2 Pack, they never formed it 
and were therefore individually bound by that contract 
under promoter liability. Arizona personal jurisdiction 
over Marciniak and Pogue flows from their consent in the 
Supply Agreement.
 
On November 8, 2019, Defendants answered the First 
Amended Complaint and, along with B.C. Limited, 
pleaded counterclaims against Plaintiff for (1) breach of 
contract, (2) breach of the implied covenant of good faith 
and fair dealing, (3) a declaration of non-infringement of 
United States Patent No. 8,863,947, and (4) a declaration 
of no confidential information or trade secret in published 
patent and/or patent application.
 
*2 Discovery, however, was already underway. The 
parties exchanged disclosures that “may be relevant to 
any party’s claims or defenses.” (Doc. 4 at 7.) On 
December 20, 2019, Defendants served discovery 
requests on N2 Packaging. Supplemental disclosures were 
served by all parties in January and February 2020.
 
At the case management conference on February 6, 2020, 
N2 Packaging stated it would likely move to file another 
amended complaint to “clarify the claims and the facts of 
which each arise.” (Doc. 67 at 17:4.) The case 
management order set March 6, 2020 as the deadline for 
filing a motion for leave to amend, August 28, 2020 for 
completion of fact discovery, and November 20, 2020 for 
completion of expert discovery. N2 Packaging moved to 
file the proposed Second Amended Complaint.
 

B. The Second Amended Complaint

The Second Amended Complaint again aims to transform 
this case. It would “clarify the factual basis for causes of 
action previously stated,” add Nitrotin, Inc., as an 
additional defendant, and “assert additional causes of 
action against Nitrotin relating to Nitrotin’s 
misappropriation of N2 Packaging’s trade secrets and 
confidential information.” (Doc. 72 at 2.) But the Second 
Amended Complaint would do much more. It would also 
(1) convert the tortious interference with contract claim 
against Abellan into tortious interference with business 
expectancy claim against Abellan, Marciniak, and Pogue, 
(2) convert the fraud in the inducement claim against 
Abellan into a fraud claim, (3) convert the fraud in the 
inducement claim against Abellan, Marciniak, and Pogue 
into a fraud claim, and (4) add one trade secret 
misappropriation claim under the federal Defend Trade 
Secrets Act and another under the Arizona Uniform Trade 
Secrets Act.
 
This addition of two trade secret claim shows how 
substantially the Second Amended Complaint departs 
from the first. N2 Packaging (1) removes most of the 
contentions regarding its patents, including all of the 
patent descriptions, (2) adds sections titled “Plaintiff’s 
Equipment Trade Secrets” and “Confidential Information 
under the N2 Canada Supply Agreement,” and (3) adds 
two sections concerning Nitrotin’s conduct. Many of the 
allegations, including those in support of the legacy 
causes of action, reflect the assets that are now 
centerstage, N2 Packaging’s “Confidential Information.” 
(See, e.g., Doc. 72-1 at ¶¶ 201-02.)
 

II. DISCUSSION
“The court should freely give leave [to amend] when 
justice so requires.” Fed. R. Civ. P. 15(a)(2). This policy 
is applied with “extreme liberality.” Owens v. Kaiser 
Found. Health Plan, Inc., 244 F.3d 708, 712 (9th Cir. 
2001).1 However, leave “is not to be granted 
automatically.” In re W. States Wholesale Nat. Gas 
Antitrust Litig., 715 F.3d 716, 738 (9th Cir. 2013). Five 
factors are to be considered on whether to grant leave to 
amend: “undue delay, the movant’s bad faith or dilatory 
motive, repeated failure to cure deficiencies by 
amendments previously allowed, undue prejudice to the 
opposing party, and futility.” Brown v. Stored Value 
Cards, Inc., 953 F.3d 567, 574 (9th Cir. 2020) (citing 
Foman v. Davis, 371 U.S. 178, 182 (1962)). While 
prejudice carries the most weight, id., “the court’s 
discretion to deny such leave is particularly broad where 
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the plaintiff has previously amended its complaint.” 
Ecological Rights Found. v. Pac. Gas and Elec. Co., 713 
F.3d 502, 520 (9th Cir. 2013).
 
*3 First, Defendants say N2 Packaging, having already 
amended their pleading once, unduly delayed in raising its 
new allegations and amending a second time would 
prejudice them. Second, they say amendment would be 
futile, as Nitrotin is not subject to personal jurisdiction in 
Arizona. Both objections are well taken.
 

A. Undue Delay and Prejudice

Prejudice is the “touchstone of the inquiry under rule 
15(a),” and absent prejudice or a strong showing of the 
remaining factors, “there exists a presumption under Rule 
15(a) in favor of granting leave to amend.” Eminence 
Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 1052 (9th 
Cir. 2003). This is not to say the other factors are 
unimportant—particularly delay. See Lockheed Martin 
Corp. v. Network Sols., Inc., 194 F.3d 980, 986 (9th Cir. 
1999) (“Although delay is not a dispositive factor in the 
amendment analysis, it is relevant, especially when no 
reason is given for the delay.”). For instance, one type of 
prejudice is “the burden of necessary future discovery.” 
See Jackson v. Bank of Haw., 902 F.2d 1385, 1387-88 
(9th Cir. 1990); see also Priddy v. Edelman, 883 F.2d 
438, 447 (6th Cir. 1989) (“Putting the defendants through 
the time and expense of continued litigation on a new 
theory, with the possibility of additional discovery, would 
be manifestly unfair and unduly prejudicial.”). This type 
of prejudice can result from a delayed motion for leave to 
amend. See, e.g., Lockheed Martin, 194 F.3d at 986 (“A 
need to reopen discovery and therefore delay the 
proceedings supports a district court’s finding of 
prejudice from a delayed motion to amend the 
complaint.”). In addition, even if a delayed motion for 
leave is made well before the close of discovery, opposing 
parties can still be prejudiced by having to scramble to 
address new theories and allegations and resultingly incur 
high, additional litigation costs that could have been 
avoided had the moving party pursued such theories and 
allegations in its original complaint. See 
AmerisourceBergen Corp. v. Dialysist W., Inc., 465 F.3d 
946, 953-54 (9th Cir. 2006) (finding the district court did 
not abuse its discretion in denying a motion for leave to 
amend when the motion was made with eight months of 
discovery remaining).
 
In evaluating undue delay, the court should inquire 
“whether the moving party knew or should have known 
the facts and theories raised by the amendment in the 

original pleading.” Id. at 953. Whether a motion to amend 
is filed within the time allowed by a scheduling order is 
not dispositive. Id. at 952-53.
 
N2 Packaging’s new allegations concerning Defendants 
are untimely and would prejudice Defendants and B.C. 
Limited. The Second Amended Complaint was proposed 
thirteen months into this lawsuit and is based on facts 
known or knowable to N2 Packaging in February 2019. 
Indeed, N2 Packaging already alleged Defendants 
“misappropriated confidential information and trade 
secrets from Plaintiff to Nitrotin.” (Doc. 72 at 2.) 
Moreover, the First Amended Complaint is replete with 
allegations regarding the conduct that is now being given 
a new legal sheen—Defendants’ creation of Nitrotin and 
Nitrotin’s successful attempts to pass off N2 Packaging’s 
packaging systems as its own. (See generally Doc. 9 at ¶¶ 
92-116.)
 
That new legal sheen would transform this case. Though 
N2 Packaging contends the Second Amended Complaint 
would merely “clarify the allegations” in the First 
Amended Complaint and not introduce “new concepts to 
this litigation,” it would change the rights on which many 
of N2 Packaging’s claims are based. Indeed, numerous 
contract-based claims in the First Amended Complaint are 
founded on Defendants’ alleged misappropriation of N2 
Packaging’s “Intellectual Property”—which is defined as 
five patents that are detailed therein. (See Doc. 9 at ¶¶ 25, 
28, 31, 34, 37 n.1, 38.) These claims, notwithstanding 
their labels, “are rights of action under the patents ... [that] 
necessarily require resolution of Plaintiff’s patent rights 
which are necessary elements of express or implied 
agreements not to infringe the Intellectual Property/Patent 
rights.” N2 Packaging Sys. LLC v. N2 Pack Canada Inc., 
No. CV-19-02351-PHX-NVW, 2019 WL 8326681, at *1 
(D. Ariz. June 12, 2019).
 
*4 However, the Second Amended Complaint does not 
mention these patents. Rather, they primarily concern 
different assets, N2 Packaging’s “Confidential 
Information”2 (see, e.g., Doc. 72-1 at ¶¶ 201-02), and 
“trade secret modifications.” (Doc. 72-1 at ¶ 36.) For 
example, while the breach of contract claim in Count 1 of 
the First Amended Complaint alleges N2 Pack Canada, 
Abellan, Marciniak, and Pogue breached section 11(1) of 
the Supply Agreement in part by providing certain 
individuals and entities “with access to the Proprietary 
Process and N2 Packaging’s Intellectual Property,” (id. at 
¶ 123), that same claim in the Second Amended 
Complaint does not refer to “Intellectual Property.” (See 
generally Doc. 172-1 at ¶¶ 167-76.) Instead, it states N2 
Pack Canada, Abellan, Marciniak, and Pogue breached 
section 11 of the Supply Agreement in part by 
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“improperly disclosing Confidential Information related 
to the Proprietary Process.” (Id. at ¶ 172.) These claims 
are no longer “rights of action under patents.” See N2 
Packaging Sys. LLC, 2019 WL 8326681, at *1.
 
Further, the Second Amended Complaint would prejudice 
Defendants and B.C. Limited. They have already spent 
months conducting discovery on the claims in the First 
Amended Complaint, as they have propounded their 
disclosure responses and written discovery. They have 
also received discovery requests from N2 Packaging. 
Now, they would be forced to begin discovery on the 
claims in the Second Amended Complaint with only 
months to go until the close of discovery. “Justice does 
not so require[ ]” forcing them to scramble to address N2 
Packaging’s latest theory of the case. See Fed. R. Civ. P. 
15(a)(2).
 
In the Court’s discretion and in the detailed context of this 
litigation, N2 Packaging will be denied leave to amend 
their allegations regarding Defendants.
 

B. Futility

“Where the legal basis for a cause of action is tenuous, 
futility supports the refusal to grant leave to amend.” 
Lockheed Martin, 194 F.3d at 986. “Futility of 
amendment can, by itself, justify the denial of a motion 
for leave to amend.” Gonzalez v. Planned Parenthood of 
L.A., 759 F.3d 1112, 1116 (9th Cir. 2014). “[L]eave to 
amend should be denied as futile only if no set of facts 
can be proved under the amendment to the pleadings that 
would constitute a valid and sufficient claim or defense.” 
Barahona v. Union Pac. R.R. Co., 881 F.3d 1122, 1134 
(9th Cir. 2018).
 
Leave to amend to add claims against Nitrotin must be 
denied as futile. Allegations in the Second Amended 
Complaint demonstrate that Nitrotin is subject to 
jurisdiction in other states and therefore is not subject to 
personal jurisdiction in this Arizona federal court under 
Federal Rule of Civil Procedure 4(k)(2).
 

1. Rule 4(k)(2) Does Not Give Jurisdiction Over 
Nitrotin in Arizona Because Utah and Idaho Courts 
Have Jurisdiction

Personal jurisdiction can be established under Rule 
4(k)(1) or Rule 4(k)(2). Rule 4(k)(1) is not relevant to this 

case, as Nitrotin is not subject to general or specific 
jurisdiction in Arizona. But N2 Packaging argues Nitrotin 
is subject to the jurisdiction of this Court (or any federal 
district court) under Rule 4(k)(2), which states:

Federal Claim Outside State-Court Jurisdiction. For a 
claim that arises under federal law, serving a summons 
or filing a waiver of service establishes personal 
jurisdiction over a defendant if: (A) the defendant is not 
subject to jurisdiction in any state’s courts of general 
jurisdiction; and (B) exercising jurisdiction is 
consistent with the United States Constitution and laws.

 
*5 “First, the claim against the defendant must arise under 
federal law. Second, the defendant must not be subject to 
the personal jurisdiction of any state court of general 
jurisdiction. Third, the federal court’s exercise of personal 
jurisdiction must comport with due process.” Pebble 
Beach Co. v. Caddy, 453 F.3d 1151, 1159 (9th Cir. 2006). 
Rule 4(k)(2) “provides for what amounts to a federal 
long-arm statute in a narrow band of cases in which the 
United States serves as the relevant forum for a minimum 
contacts analysis.” Glencore Grain Rotterdam B.V. v. 
Shivnath Rai Harnarain Co., 284 F.3d 1114, 1126 (9th 
Cir. 2002) (citing Fed. R. Civ. P. 4(k)(2) advisory 
committee’s note to 1993 Amendment). “The due process 
analysis under Rule 4(k)(2) is nearly identical to 
traditional personal jurisdiction analysis with one 
significant difference: rather than considering contacts 
between the [foreign] entities and the forum state, we 
consider contacts with the nation as a whole.” Holland 
Am. Line Inc. v. Wartsila N. Am., Inc., 485 F.3d 450, 462 
(9th Cir. 2007).
 
Here, the first and third requirements are not in play. At 
least one of N2 Packaging’s proposed claims against 
Nitrotin arises under federal law, and Defendants and 
B.C. Limited do not contest that it would comport with 
due process for the United States to exercise jurisdiction 
over that claim against Nitrotin. At issue is the second 
requirement of Rule 4(k)(2) that the claim against Nitrotin 
not be within the jurisdiction of any state’s courts of 
general jurisdiction.
 
The allegations in the Second Amended Complaint itself 
subject Nitrotin to the personal jurisdiction of Utah and 
Idaho courts for N2 Packaging’s federal claim. N2 
Packaging alleges Nitrotin fulfilled an order for a 
customer in California (Doc. 72-1 at ¶ 162), has solicited 
a prospective customer in Kentucky (id. at ¶ 165), and has 
installers working in Utah and Idaho (id. at ¶ 164). Courts 
in Utah and Idaho can exercise jurisdiction over Nitrotin 
because Nitrotin has employees in those states 
contributing to Nitrotin’s misappropriation of N2 
Packaging’s trade secrets. See, e.g., Island Tobacco Co. v. 
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R.J. Reynolds Indus., Inc., 513 F. Supp. 726, 739 (D. 
Haw. 1981) (“Personal jurisdiction will be found when 
foreign corporations have placed their employees within 
the forum state.” (citing World-Wide Volkswagen Corp. v. 
Woodson, 444 U.S. 286, 295 (1980)); cf. Wood v. Kinetic 
Sys., Inc., No. CV 09-575-S-CWD, 2010 WL 893647, at 
*6 (D. Idaho Mar. 9, 2010) (finding the defendant 
“purposefully availed itself of the privilege of conducting 
activities in Idaho by hiring an Idaho employee and 
maintaining the ability to do business as a contractor in 
Idaho”). It is a closer question whether Nitrotin is subject 
to jurisdiction in California or Kentucky for the federal 
claim, but the question need not be answered, given the 
dispositive allegations regarding Utah and Idaho.
 
As N2 Packaging’s allegations show Nitrotin is subject to 
the personal jurisdiction of Utah and Idaho courts, Rule 
4(k)(2) cannot apply and does not confer jurisdiction over 
Nitrotin in this federal court or in any federal court. That 
is the end of the discussion and requires denial of N2 
Packaging’s attempt to add Nitrotin as a defendant.
 

2. Rule 4(k)(2) Does Not Require an Absent Foreign 
Defendant to Stipulate to Jurisdiction in Another State 
to Defeat Jurisdiction in any District under that Rule

That should be the end of the discussion to reject the 
claim of Rule 4(k)(2) jurisdiction. But more discussion is 
appropriate to explain the etiology of N2 Packaging’s 
bold contention that the second requirement of Rule 
4(k)(2) jurisdiction can be defeated only by the absentee 
foreign defendant stipulating to jurisdiction in some other 
state—which, of course, the absentee cannot be 
compelled to do because it is not currently a party to this 
proceeding. And since the absentee foreign defendant is 
never a current party on a motion to add that new 
defendant, N2 Packaging’s contention means that the 
second requirement of Rule 4(k)(2) jurisdiction can never 
be defeated and is always established merely by a plaintiff 
amending to bring in a new foreign defendant. But no rule 
of law works that way, where one side always wins or 
loses. It turns out that this rule of law does not work that 
way either.
 
*6 The grant of in personam jurisdiction under Rule 
4(k)(2) is extremely rare3 and even more extremely 
narrow. A plaintiff invoking that jurisdiction must plead 
facts showing the foreign defendant and the claim have 
enough contacts with the United States as a whole that 
basic fairness allows this country to exercise adjudicatory 
jurisdiction over the claim and the defendant. But the 
plaintiff cannot plead—and there cannot be—enough 

contacts between the claim, the defendant, and the forum 
for the courts of any particular state to have adjudicatory 
jurisdiction. It is not logically impossible for such a space 
to exist, but it is planted around with procedural punji 
stakes. The slightest short step or overstep is fatal. In this 
case, N2 Packaging stepped on the punji stakes by 
pleading bases for jurisdiction in Utah and Idaho, so 
Nitrotin is subject to jurisdiction in those states but not to 
nationwide federal court jurisdiction under Rule 4(k)(2).
 
The unusual character and structure of Rule 4(k)(2) has 
led to a court-made rule in the Ninth Circuit and 
elsewhere4 placing the burden of proof on a foreign 
defendant who denies Rule 4(k)(2) jurisdiction to identify 
or stipulate to another state which does have jurisdiction 
over him. A foreign defendant defeats Rule 4(k)(2) 
jurisdiction by showing any state has personal 
jurisdiction. “Ordinarily, the plaintiff bears the burden of 
proving personal jurisdiction over the defendant. 
However, proving the lack of personal jurisdiction in 
every state could be quite onerous, and it is the defendant, 
not the plaintiff, that likely possesses most of the 
information to do so.” Holland Am. Line Inc., 485 F.3d at 
461. Rather than the plaintiff having to show, as under the 
usual standard of pleading and proof, that none of 50 
states has jurisdiction, the foreign defendant can defeat 
Rule 4(k)(2) jurisdiction in the district of the plaintiff’s 
choice by stating, and thus stipulating, what state does 
have jurisdiction. This gives the foreign defendant the 
benefit of not being sued in any of 94 districts of the 
plaintiff’s choice, but it also frees the plaintiff from 
having to prove personal jurisdiction in the state the 
foreign defendant has elected:

A defendant who wants to preclude use of Rule 4(k)(2) 
has only to name some other state in which the suit 
could proceed. Naming a more appropriate state would 
amount to a consent to personal jurisdiction there.... If, 
however, the defendant contends that he cannot be sued 
in the forum state and refuses to identify any other 
where suit is possible, then the federal court is entitled 
to use Rule 4(k)(2). This procedure makes it 
unnecessary to traipse through the 50 states, asking 
whether each could entertain the suit.

Id. (This elimination of the second element of Rule 
4(k)(2) does not satisfy Rule 4(k)(2) entirely. A foreign 
defendant can still defeat Rule 4(k)(2) jurisdiction by 
showing insufficient contacts with the United States as a 
whole. Holland Am. Line Inc., 485 F.3d at 462.)
 
N2 Packaging argues the second requirement of Rule 
4(k)(2) has been eliminated because Nitrotin has not 
consented to personal jurisdiction in some other state. If 
Nitrotin were a party to this action, this burden-shifting 
rule requiring Nitrotin to name a more appropriate state to 
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blunt the requirement that no other state have jurisdiction 
still would not apply because, as discussed above, N2 
Packaging has already alleged sufficient jurisdiction in 
Utah and Idaho. But even without N2 Packaging’s own 
fatal allegations, Nitrotin is not an existing party to this 
case, and the existing parties have no authority or ability 
to stipulate on Nitrotin’s behalf what states have 
jurisdiction over it.
 
*7 The Ninth Circuit has never held the court-created 
burden to “name some other state in which the suit could 
proceed”—and thereby consent to jurisdiction there—can 
be placed on a party that cannot do so, who is not a 
pending party within the jurisdiction of the court. See id. 
at 461. No court has so held. More concretely, no court 
has ever held that existing parties opposing amendment to 
add defendants have any burden or authority to stipulate 
to jurisdiction for absentees they do not represent.
 
Moreover, even where it applies, the Holland rule is not 
mandatory. The Holland test does not require district 
courts to find the second requirement is satisfied even if a 
defendant declines to identify an alternative forum. The 
Holland test in part states, “If, however, the defendant 
contends that he cannot be sued in the forum state and 
refuses to identify any other state where suit is possible, 
then the federal court is entitled to use Rule 4(k)(2).” Id.; 

e.g., Falcon Enters., Inc. v. Centurion Ltd., No. 
C07-0065RSL, 2007 WL 3046201, at *3 (W.D. Wash. 
Oct. 18, 2007) (finding “the ‘is entitled to’ language ... 
mean[s] what its [sic] says, namely that the Court has the 
option to presume that nationwide service is appropriate if 
defendant refuses to identify an alternative forum but that 
it is not required to do so” and declining to impose Rule 
4(k)(2) jurisdiction.)
 
Finally, N2 Packaging argues “If for any reason the Court 
finds, at this stage, that it would not have jurisdiction over 
Nitrotin, ample authority supporting an opportunity to 
correct the SAC exists.” (Doc. 74 at 10 (internal citations 
omitted).) However, N2 Packaging keeps it a perfect 
secret what new allegations it would make to cure the 
deficiency in its motion and the Second Amended 
Complaint. That too is denied.
 
IT IS THEREFORE ORDERED that Plaintiff and 
Counter-defendant N2 Packaging Systems, LLC’s Motion 
for Leave to Amend First Amended Complaint (Doc. 72) 
is denied.
 

All Citations

Slip Copy, 2020 WL 2512786

Footnotes

1 Unless otherwise indicated, in citing cases, all internal alterations, emphases, footnotes, quotation marks, and citations are omitted.

2 N2 Packaging’s “Confidential Information” that was shared with the N2 Canada Defendants include, but is not limited to: the 
N2 Packaging Equipment Trade Secrets; confidential business leads; information relating to N2 Packaging’s manufacturers; 
policies and procedures; internal product testing and design information; N2 proposed patent modifications, betterments, and 
improvements; confidential customer information; business plans; business and financial projections; business models; 
marketing strategies and plans; internal business practices; business contracts and other confidential business documentation; 
research and development information; consumer survey information; training manuals; confidential vendor information; and 
confidential compliance documentation.

(Doc. 72-1 at ¶ 89.)

3 “Indeed, in the fourteen years since Rule 4(k)(2) was enacted, none of our cases has countenanced jurisdiction under the rule.” 
Holland Am. Line Inc., 485 F.3d at 462. AMA Multimedia LLC v. Wanat, No. CV-15-01674-PHX-ROS, 2017 WL 5668025, at *5 
(D. Ariz. Sept. 29, 2017) (“The situation after 2007 has not changed. The parties have not cited, nor has the Court located, any 
post-2007 case from the Ninth Circuit allowing jurisdiction under Rule 4(k)(2).”)

4 Holland Am. Line Inc., 485 F.3d at 461; ISI Int’l, Inc. v. Borden Ladner Gervais LLP, 256 F.3d 548, 552 (7th Cir. 2001); Adams v. 
Unione Mediterranea Di Sicurta, 364 F.3d 646, 651 (5th Cir. 2004); Mwani v. bin Laden, 417 F.3d 1, 11 (D.C. Cir. 2005); Oldfield 
v. Pueblo De Bahia Lora, S.A., 558 F.3d 1210, 1219 n.22 (11th Cir. 2009); Touchcom, Inc. v. Bereskin & Parr, 574 F.3d 1403, 
1415 (Fed. Cir. 2009).
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Proceedings: PLAINTIFF’S MOTION FOR LEAVE TO 
FILE SECOND AMENDED COMPLAINT (In 
Chambers)

Audrey B. Collins, District Judge

*1 Pending before the Court is Plaintiff Puricle, Inc.’s 
(“Plaintiff”) Motion for Leave to File Second Amended 
Complaint (“Motion”). Defendant Church & Dwight Co., 
Inc., (“Defendant”) filed an Opposition, and Plaintiff filed 
a Reply. The Court found the Motion appropriate for 
resolution without oral argument and vacated the hearing. 
See Fed. R. Civ. P. 78; Local Rule 7–15. Upon 
consideration of the materials submitted by the parties and 
the case file, the Court hereby GRANTS the Motion.
 

I. BACKGROUND

Plaintiff’s First Amended Complaint states ten state-law 
causes of action relating to the parties’ business 
relationship as established by their Manufacturing 
Agreement, pursuant to which Plaintiff manufactured its 
“NeverScrub” line of self-cleaning toilet products for 
distribution by Defendant. Plaintiff now seeks to file a 
Second Amended Complaint (“SAC”), which eliminates 
three of its claims and adds five trademark/trade dress 
claims, three claims for fraud, a claim for unfair 
competition under Cal. Bus. & Prof. Code 17200, a claim 
for misappropriation of trade secrets, and a claim for 
intentional interference with prospective economic 
advantage. In total, the SAC asserts fourteen claims. 
Defendant opposes the Motion on the grounds of futility, 
undue delay, and prejudice.
 

II. LEGAL STANDARD

Federal Rule of Civil Procedure 15(a) provides that a 
party may amend its complaint once “as a matter of 
course” before a responsive pleading is served. Fed. R. 
Civ. P. 15(a). Thereafter, the “party may amend [its] 
pleading only with the opposing party’s written consent or 
the court’s leave.” Thus, “after a brief period in which a 
party may amend as of right,” leave to amend lies “within 
the sound discretion of the trial court.” United States v. 
Webb, 655 F.2d 977, 979 (9th Cir. 1981).
 
In exercising its discretion, “a court must be guided by the 
underlying purpose of Rule 15—to facilitate decision on 
the merits rather than on the pleadings or technicalities.” 
Webb, 655 F.2d at 979. The Ninth Circuit has noted “on 
several occasions ... that the ‘Supreme Court has 
instructed the lower federal courts to heed carefully the 
command of Rule 15(a), Fed. R. Civ. P., by freely 
granting leave to amend when justice so requires.’ ” 
Gabrielson v. Montgomery Ward & Co., 785 F.2d 762, 
765 (9th Cir. 1986) (quoting Howey v. United States, 481 
F.2d 1187, 1190 (9th Cir. 1973) (citations omitted)).
 
Thus, “Rule 15’s policy of favoring amendments to 
pleadings should be applied with ‘extreme liberality.’ ” 
Webb, 655 F.2d at 979 (citing Rosenberg Bros. & Co. v. 
Arnold, 283 F.2d 406 (9th Cir. 1960) (per curiam)). This 
liberality in granting leave to amend does not depend on 
whether the amendment will add parties or additional 
causes of action. Rather, leave to amend should be 
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granted unless the amendment is unduly delayed, would 
cause prejudice to the opposing party, is sought in bad 
faith, or is futile. Foman v. Davis, 371 U.S. 178, 182 
(1962).
 
Not all of the factors merit equal weight. The 
consideration of prejudice to the opposing party carries 
the greatest weight. See DCD Programs, Ltd. v. Leighton, 
833 F.2d 183, 185 (9th Cir.1987); Howey, 481 F.2d at 
1190 (stating that “the crucial factor is the resulting 
prejudice to the opposing party”). “Absent prejudice, or a 
strong showing of any of the remaining Foman factors, 
there exists a presumption under Rule 15(a) in favor of 
granting leave to amend.” Eminence Capital, LLC v. 
Aspeon, Inc., 316 F.3d 1048, 1052 (9th Cir. 2003) 
(citation omitted).
 

III. DISCUSSION

*2 Having reviewed the proposed SAC and the parties’ 
papers, none of the Foman factors are present in this case. 
The Court will address Defendant’s arguments briefly 
below.
 

A. The Amendments Are Not Futile.
A motion for leave to amend may be denied if it appears 
to be futile or legally insufficient. Gabrielson v. 
Montgomery Ward & Co., 785 F.2d 762, 766 (9th 
Cir.1986). “However, a proposed amendment is futile 
only if no set of facts can be proved under the amendment 
to the pleadings that would constitute a valid and 
sufficient claim or defense.” Miller v. Rykoff–Sexton, 
Inc., 845 F.2d 209, 214 (9th Cir. 1988) (citation omitted). 
The test for determining the legal sufficiency of a 
proposed amendment is identical to the one used when 
considering the sufficiency of a pleading challenged 
under Rule 12(b)(6)). Id. (citing 3 J. Moore, Moore’s 
Federal Practice ¶ 15.08[4] (2d ed. 1974).
 
Although it is unfortunate that Plaintiff appears to have 
opted for a shotgun approach in its SAC, at this stage, the 
Court finds it unnecessary to address each of Plaintiff’s 
new claims individually. This is because Defendant’s 
challenges to the new claims go to their merits, not to 
whether they are sufficiently pled. For example, 
Defendant’s analysis of Plaintiff’s trademark claims 
invites the Court to determine the scope of each parties’ 
trademark, and determine as a matter of law that 

Defendant’s marks cannot be infringing. Similarly, 
Defendant asks the Court to disallow the trade dress 
claims by accepting its factual assertion that the trade 
dress Plaintiff says it owns is in fact Defendant’s. Both 
challenges ask the Court to review evidence and draw 
factual conclusions therefrom. Such arguments are 
irrelevant to—and improper for—a futility inquiry.
 

C. Defendant Has Not Demonstrated Undue Delay or 
Prejudice.
Mere delay is not sufficient grounds to deny leave to 
amend. DCD Programs, 833 F.2d at 186 (delay alone 
insufficient to deny amendment). Defendant argues that 
because Plaintiff’s new claims arise out of the same facts 
upon which the FAC is based, Plaintiff should have 
asserted them sooner, and the amendment is therefore 
unduly delayed. However, Defendant cites only 
out-of-circuit authority in support of its theory that an 
amendment seeking to assert alternative theories of 
recovery based on the same facts manifests undue delay. 
These authorities are not binding and, indeed, are 
inconsistent with the standards long-applied in this 
Circuit. See, e.g., Heay v. Phillips, 201 F.2d 220, 222 (9th 
Cir. 1953) (affirming grant of leave to file second 
amended complaint to add alternative causes of action 
related to the same set of circumstances). Furthermore, 
that the amendment was not unduly delayed is obvious 
given that the original complaint was filed only five 
months before this Motion was made. During the interval 
in which Defendant asserts Plaintiff should have moved to 
amend, Plaintiff was required to oppose Defendant’s 
serial applications for a temporary restraining order and 
motions for a preliminary injunction. That Plaintiff filed 
this Motion shortly after Defendant’s second Motion for a 
Preliminary Injunction was denied signals that Plaintiff 
did not unduly delay. Finally, this litigation is in its early 
stages: no discovery has been conducted, and the 
scheduling conference is yet to take place.
 
*3 Defendant’s claim of prejudice is also unavailing. 
Defendant’s sole argument is that because it has already 
“spent significant amounts of time and energy responding 
to Puricle’s ever-changing theories,” requiring Defendant 
to respond to yet new theories would be especially 
prejudicial. (Opp’n 19:22–24.) This argument rings 
hollow both factually and legally. As a factual matter, it is 
Defendant who has been responsible for triggering 
litigation costs by filing its serial motions. That Plaintiff 
asserted multiple theories to oppose Defendant’s motions 
is neither surprising nor blameworthy. Furthermore, 
because discovery has yet to begin, there is no risk that 
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Plaintiff’s new legal theories will render 
already-conducted discovery futile. As such, the 
amendment will not result in wasted resources. Finally, as 
a matter of law, that litigation expenses were incurred 
before an amendment is sought is does not constitute 
prejudice. Owens v. Kaiser Foundation Health Plan, Inc., 
244 F.3d 708, 712 (9th Cir. 2001). Delaying an 
amendment for the purpose of forcing a party to incur 
unnecessary expenses would demonstrate bad faith, id., 
however, Defendant does not assert that this amendment 
is sought in bad faith, and this Court detects none.
 

IV. CONCLUSION

For the foregoing reasons, the Court finds that the 
proposed Second Amended Complaint satisfies Rule 
15(a) and hereby GRANTS Plaintiff’s Motion. IT IS SO 
ORDERED.
 

All Citations

Not Reported in Fed. Supp., 2008 WL 11343396
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Proceedings:  (IN CHAMBERS)

ORDER GRANTING PLAINTIFF’S MOTION FOR 
LEAVE TO FILE SECOND AMENDED 
COMPLAINT [28] AND DENYING DEFENDANT’S 
REQUEST FOR MODIFICATION OF THE 
SCHEDULING ORDER [29]

BEVERLY REID O’CONNELL, United States District 
Judge

I. INTRODUCTION
*1 Pending before the Court is Plaintiff Seneca Insurance 
Company’s (“Seneca” or “Plaintiff”) Motion for Leave to 

File a Second Amended Complaint (“SAC”). (Dkt. No. 28 
(hereinafter, “Motion” or “Mot.”).) Also pending before 
the Court is Defendant The Hanover Insurance 
Company’s (“Hanover” or “Defendant”) request 
modification of the Scheduling Order. (Dk. No. 29 
(“Opposition” or “Opp’n”) at 23-25.) After considering 
the papers in support of and in opposition to the motion, 
the Court deems the matter appropriate for decision 
without oral argument of counsel. See Fed. R. Civ. P. 78; 
C.D. Cal. L. R. 7-15. For the following reasons, the Court 
GRANTS Plaintiff’s Motion and DENIES Defendant’s 
request.
 

II. BACKGROUND

A. FACTUAL BACKGROUND

Both Plaintiff and Defendant are insurance companies 
who conduct business in California. (Dkt. No. 11 
(hereinafter, “First Amended Complaint” or “FAC”) ¶¶ 
4-5.) Plaintiff is incorporated and has its principal place of 
business in New York, New York. (FAC ¶ 4.) Defendant 
is incorporated and has its principal place of business in 
New Hampshire. (Dkt. No. 17 (hereinafter, 
“Counterclaim”) ¶ 1.) This Action is an equitable 
subrogation action. The central issue in this case is a 
dispute regarding whether Defendant owes Plaintiff an 
additional $1,000,000 as a result of the settlement in Flor 
Quinto v. Tuna 2009 Trust et al., No. BC546761, (“the 
Underlying Lawsuit”), a Los Angeles County California 
Superior Court case which involved both Parties’ 
insureds.
 
The Underlying Lawsuit involved three parties: (1) Ms. 
Quinto, the original action’s plaintiff and an employee of 
Artstock; (2) the Tunas, the original action’s defendant, 
Artstock’s landlord, and plaintiff in the cross-complaint 
against Artstock; and, (3) Artstock, the defendant in the 
cross-complaint, the Tunas’ tenant, and Ms. Quinto’s 
employer. (Mot. at 3.) Ms. Quinto sued the Tunas for 
personal injuries suffered on May 11, 2014 from an 
allegedly 500-pound gate located on the Tunas’ property 
falling on her.1 (Id.; FAC ¶ 28.) At the time of her injury, 
Ms. Quinto was on the Tunas’ property in her capacity as 
an employee of Artstock. (Mot. at 3; Opp’n at 6.) Tunas 
filed a cross-complaint against Artstock, and Artstock 
denied all liability. (Mot. at 3; FAC ¶ 30.)
 
At the time of Ms. Quinto’s injury, Plaintiff insured Mr. 
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Tuna to a stated limited of $1,000,000 per occurrence. 
(Mot. at 2-3.) Massachusetts Bay Insurance Company 
(“MBIC”) and Defendant insured Artstock to a stated 
limit of $1,000,000 and $3,000,000 per occurrence, 
respectively. (Id.) Plaintiff alleges that the Tunas are 
additional insureds under both MBIC and Defendant’s 
insurance policies, as required by the lease agreement 
between Artstock and the Tunas (Id.) Plaintiff further 
contends that the lease also required Artstock to fully 
indemnify and defend the Tunas from and against all 
“claims loss of rents and/or damages, liens, judgment, 
penalties, attorneys’ and consultants’ fees, expenses, 
and/or liabilities arising out of, involving, or in 
connection with, the use and/or occupancy of the 
premises.” (Mot. at 1.)
 
*2 On May 25, 2016, the parties to the Underlying 
Lawsuit came to a global settlement agreement for 
$4,000,000 (hereinafter, “Settlement Agreement”). (Mot. 
at 3; Opp’n at 3-4.) The actual contributions to the 
settlement were as follows: $1,000,000 by MBIC; 
$2,000,000 by Defendant; and $1,000,000 by Plaintiff. 
(Mot. at 3.) Plaintiff alleges that included in the 
settlement was an equitable subrogation clause in which 
Defendant agreed to be named as a party in place of 
Artstock for any claims that Plaintiff or the Tunas have 
against Artstock. (Id.)
 
Plaintiff asserts that because its policy covering Mr. Tuna 
was in excess of all other valid and collectible insurance 
available to the insured and Mr. Tuna was indemnified by 
Artstock, the contributions to the settlement should have 
been paid as follows: $1,000,000 by MBIC and 
$3,000,000 by Defendant. (Mot. at 2-3.) Additionally, 
Plaintiff contends that Hanover “voluntarily” paid 
$30,000 to the Tunas’ personal counsel. (Id.) Plaintiff 
thus seeks to recover $1,000,000 from Defendant.
 
Defendant, on the other hand, contends that its policy was 
an excess policy, and the Tunas were not entitled to any 
coverage under Defendant’s umbrella policy. (Opp’n at 
10-12.)2 Further, Defendant argues the Tunas were not 
entitled to indemnification under the lease agreement 
because they were grossly negligent in the maintenance of 
the gate, and Artstock had no indemnification obligation 
in the event of the Tunas’ gross negligence. (Id.) Thus, 
Defendant asserts it was correct to contribute $2,000,000 
to the settlement because that was what was owed after 
MBIC paid its $1,000,000 limit and Plaintiff paid its 
$1,000,000 limit. (Id.) Further, Defendant seeks to 
recover the $30,000 in attorneys’ fees that it paid to the 
Tunas’ personal lawyer, which Defendant asserts that 
Plaintiff was obligated to pay in defense of its insureds 
and Defendant advanced in order for the settlement to 

proceed. (Counterclaim ¶¶ 13-18.)
 

B. PROCEDURAL BACKGROUND

Plaintiff filed its original complaint against Defendant on 
September 8, 2016. (Dkt. No. 1.) The Parties agreed that 
Plaintiff would not file proof of service in order to give 
the Parties time to negotiate in an effort to eliminate the 
need for pleading motions. (Dkt. No. 13.) Upon 
completion of negotiations and prior to the filing of a 
responsive pleading, Plaintiff filed its First Amended 
Complaint on December 14, 2016. (FAC.) The FAC 
brings four causes of action: (1) declaratory relief; (2) 
equitable subrogation; (3) equitable indemnity; and, (4) 
contractual indemnity. (FAC.)
 
On January 16, 2017, Defendant filed a cross-complaint 
and answered the FAC, denying all claims and asserting a 
number of affirmative defenses. (Dkt. Nos. 16-17.) 
Defendant’s counter-claim also brings four causes of 
action: (1) equitable indemnity; (2) equitable estoppel; (3) 
equitable subrogation; and, (4) unjust enrichment. (Dkt. 
No. 17.) Plaintiff answered Defendant’s cross-complaint, 
denying all claims, on February 13, 2017. (Dkt. No. 23.) 
The Court held a scheduling conference and issued a Trial 
Order and a referral to ADR Procedure on April 24, 2017. 
(Dkt. Nos. 25-27.)
 
Since then, the Parties have attempted to mediate this 
case, but have been unsuccessful. (Mot. at 3.) The Parties 
participated in a full day mediation before JAMS 
mediator Bruce Friedman on July 21, 2017. (Mot. at 4; 
Opp’n at 22.) Three days later, on July 24, 2017, Plaintiff 
filed the instant Motion for Leave to file a Second 
Amended Complaint. (Dkt. No. 28.) On August 7, 2017, 
Defendant timely opposed the Motion and filed an 
associated Request for Judicial Notice and Evidentiary 
Objections. (Dkt. Nos. 29-31.) Plaintiff then timely 
replied and responded to Defendant’s Evidentiary 
Objections on August 14, 2017. (Dkt. Nos. 32-33.)
 

III. LEGAL STANDARD

A. Leave to Amend a Pleading Under Rule 15(a)
*3 Federal Rule of Civil Procedure 15 governs 
amendments to pleadings. The rule encourages courts to 
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“freely give leave [to amend] when justice so requires.” 
Fed. R. Civ. P. 15(a)(2). In Foman v. Davis, the Supreme 
Court explained that Rule 15’s objective is to give a 
plaintiff “an opportunity to test his claim on the merits.” 
371 U.S. 178, 182 (1962). As a result, the Supreme Court 
held that district courts should consider the following 
factors in deciding whether to grant leave to amend: (1) 
undue delay; (2) evidence of the movant’s bad faith or 
dilatory motive; (3) repeated failures to cure deficiencies 
by previous amendments; (4) undue prejudice to the 
opposing party; and (5) futility of amendment. Id. District 
courts need not give all of these factors equal weight. 
Eminence Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 
1052 (9th Cir. 2003). Prejudice to the opposing party is 
the touchstone of any Rule 15 inquiry and carries the 
greatest weight. Id. (citing and quoting Lone Star Ladies 
Inv. Club v. Schlotzsky’s, Inc., 238 F.3d. 363, 368 (5th 
Cir. 2001). The party opposing amendment bears the 
burden of demonstrating prejudice. DCD Programs, Ltd. 
v. Leighton, 833 F.2d 183, 187 (9th Cir. 1987).
 
“Absent prejudice, or a strong showing of any of the 
remaining Foman factors, there exists a presumption 
under Rule 15(a) in favor of granting leave to amend.” 
Eminence Capital, 316 F.3d at 1052 (internal citation 
omitted). All inferences should be in favor of granting the 
motion. Griggs v. Pace Am. Grp., Inc., 170 F.3d 877, 880 
(9th Cir. 1999) (citing DCD Programs, Ltd., 833 F.2d at 
186). Courts retain discretion to deny leave for 
amendments, but any denial must include a specific 
finding of prejudice, bad faith, or futility of amendment. 
DCD Programs, Ltd., 833 F.2d at 186–87.
 

B. Modifying the Scheduling Order Under Rule 
16(b)

Once the district court enters a pre-trial scheduling order 
under Federal Rule of Civil Procedure 16, that rule’s 
standard controls motions for leave to amend. Johnson v. 
Mammoth Recreations, Inc., 975 F.2d 604, 607–08 (9th 
Cir. 1992). Rule 16(b)(4) provides that a scheduling order 
may be modified “only for good cause and with the 
judge’s consent.” Fed. R. Civ. P. 16(b)(4). A court 
determines good cause by evaluating the diligence of the 
party seeking the amendment. Johnson, 975 F.2d at 609. 
“Although the existence or degree of prejudice to the 
party opposing the modification might supply additional 
reasons to deny a motion, the focus of the inquiry is upon 
the moving party’s reasons for seeking modification. If 
that party was not diligent, the inquiry should end.” Id. 
(internal citations omitted).
 

IV. DISCUSSION
In the instant Motion, Plaintiff seeks leave to amend the 
FAC in order to withdraw two causes of action, for 
declaratory relief and equitable indemnification, and add a 
claim for breach of the implied covenant of good faith and 
fair dealing. (Mot. at 1.) The new implied covenant claim 
arises out Defendant’s post-settlement conduct, namely 
that its continued refusal to pay the $1,000,000 Plaintiff 
alleges is owed amounts to bad faith. (Mot. Ex. A.) 
Plaintiff also seeks to add attorneys’ fees associated with 
this Action to its damages demand and revise the factual 
allegations, with the effect, in part, of removing its 
contention that the Tunas were covered under 
Defendant’s umbrella policy. (Mot. Exs. A, B; Opp’n at 
5.)
 
Defendant opposes the Motion on multiple grounds. 
Defendant first argues that the Court should strike or deny 
the Motion because Plaintiff failed to comply with Local 
Rule 7-3. (Opp’n at 1.) Second, Defendant contends that 
the Motion should be denied on the merits because: (1) 
leave to file a SAC would unduly prejudice Defendant; 
(2) Plaintiff unduly delayed in filing the Motion; (3) 
Plaintiff acts in bad faith; and (4) Plaintiff’s amendment is 
futile. (Opp’n at 2-3.) In addition to striking the Motion, 
Defendant requests that the Court issue monetary 
sanctions against Plaintiff for its non-compliance with 
Local Rule 7-3 and pursuant to 28 U.S.C. Section 1927. 
(Opp’n at 23-25.) Finally, Defendant entreats that if the 
Court grants Plaintiff’s Motion, the Court modify the 
Scheduling Order to extend all deadlines at least an 
additional ninety days. (Opp’n at 25.) Each of these 
arguments and requests are addressed in turn below.
 

A. Plaintiff’s Compliance with Local Rule 7-3
*4 In the Opposition, Defendant argues Plaintiff failed to 
comply with Local Rule 7-3, and consequently Plaintiff’s 
Motion should be struck and Plaintiff’s counsel 
sanctioned.3 (Opp’n at 1-2, 19-20.) A court’s local rules 
have the force and effect of law, so long as they are not 
inconsistent with statute or the Federal Rules. See 
Atchison, Topeka & Santa Fe R.R. v. Hercules Inc., 146 
F.3d 1071, 1074 (9th Cir. 1998). A court should not 
depart from the local rules unless the effect on the 
substantial rights of the parties would be “so slight and 
unimportant that the sensible treatment is to overlook 
[it].” Prof’l Programs Grp. v. Dep’t of Commerce, 29 
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F.3d 1349, 1353 (9th Cir. 1994) (internal quotation marks 
omitted). However, “Local Rules are promulgated by 
District Courts primarily to promote the efficiency of the 
Court, and... the Court has a large measure of discretion in 
interpreting and applying them.” Lance, Inc. v. Dewco 
Servs., Inc., 422 F.2d 778, 784 (9th Cir. 1970).
 
Central District of California Local Rule 7-3 requires that 
“counsel contemplating the filing of any motion shall first 
contact opposing counsel to discuss thoroughly, 
preferably in person, the substance of the contemplated 
motion and any potential resolution.” C.D. Cal. L.R. 7-3. 
Furthermore, this “conference shall take place at least 
seven (7) days prior to the filing of the motion.” Id. If a 
movant violates Local Rule 7-3, a district court has 
discretion to refuse to consider a motion. Kingdom of 
Sweden v. Melius, CV 14-04492 RSWL(Ex), 2015 WL 
7574463, at *3 (C.D. Cal. 2015, Nov. 25, 2015) (citing 
Reed v. Sandstone Properties, L.P., No. CV 12-05021 
MMM (VBKx), 2013 WL 1344912, at *6 (C.D. Cal. Apr. 
2, 2013) ).
 
Plaintiff filed this motion on July 24, 2017. Accordingly, 
Local Rule 7-3 required Plaintiff’s counsel to confer with 
Defendant’s counsel by July 17, 2017.4 Plaintiff’s Motion 
states that the Parties’ respective counsel met and 
conferred regarding Plaintiff’s proposed amendment on 
July 21, 2017, following the Parties’ unsuccessful 
mediation. (Mot. at 4; Dkt. No. 28-2 (hereinafter, 
“Tittmann Decl.”) ¶ 6.) The Parties then exchanged 
emails on July 23-24, 2017, in which Plaintiff sent 
Defendant a draft of the SAC and requested Defendant 
either: (1) stipulate to the amended complaint; (2) 
stipulate to a continuation of the deadline to file amended 
pleadings pending further meet and confer efforts; or, (3) 
continue to meet and confer during the pendency of the 
Motion. (Tittman Decl. ¶¶ 6-7; Mot. Ex. C.)5 Defendant 
responded by denying that the meet and confer took place 
as well as advancing a similar argument to Defendant’s 
position in the Opposition discussed here. (Mot. Ex. C.)
 
*5 Defendant’s counsel stridently denies that a meet and 
confer on July 21, 2017 took place regarding the added 
implied covenant cause of action and the added damages 
claim for attorneys’ fees. (Opp’n at 20-21; Dkt. No. 29-1 
(hereinafter, “Herman Decl.”) ¶ 7.) Further, Defendant 
contends that Plaintiff has failed to engage in a 
substantive exchange on the topic of the Motion prior to 
filing. (Id.) Finally, Defendant argues that Plaintiff has 
not “substantively” responded to Defendant’s July 25, 
2017 letter, which indicates Plaintiff is insincere in its 
offer to meet and confer. (Opp’n at 19-20; Herman Decl. 
¶ 11.) Defendant’s July 25 letter demanded that Plaintiff 
withdraw its Motion and articulated Defendant’s position 

regarding Plaintiff’s additional cause of action. (Opp’n 
Ex. B.)
 
Defendant also seeks to exclude Plaintiff’s statements 
regarding any conversations that took place between the 
Parties on July 21, 2017, as well as Plaintiff’s submission 
of evidence supporting these conversations, on the 
grounds that they fall under the mediation privilege 
pursuant to California Evidence Code Sections 
1115-1128. (Dkt. No. 30 (hereinafter, “Evid. 
Objections”); Opp’n at 21.)6 Defendant contends that the 
only conversations that occurred between Plaintiff and 
Defendant on July 21, 2017 were in the presence of the 
mediator and in the course of mediation. (Evid. 
Objections at 2; Herman Decl. ¶ 5.) Defendant thus 
asserts that it is inappropriate for this Court to consider 
any communication between the Parties on that day, and 
Plaintiff mischaracterizes the conversation between the 
Parties as a meet and confer. (Opp’n at 1-2, 19-21.)
 
In Plaintiff’s Reply and Response to Defendant’s 
Evidentiary Objections, Plaintiff asserts that the 
mediation privilege does not apply because the Parties’ 
conversation regarding the SAC occurred after the 
completion of the mediation and the only purpose of the 
discussion was to meet and confer, not communicate 
regarding the mediation. (Reply at 6-7; Dkt. No. 33 
(hereinafter, “Evid. Response”) at 1-2.)
 
The Court takes seriously the protections encompassed in 
the mediation privilege. However, given the conflicting 
accounts of when the alleged meet and confer took place, 
as well as the context in which the discussion of the SAC 
arose on July 21, 2017, the Court is unable to determine 
whether the mediation privilege in fact applies here. The 
Court need not resolve this dispute in order to proceed 
with its decision on whether or not to consider Plaintiff’s 
Motion. Further, even without considering the portions of 
Mr. Tittmann’s declaration to which Defendant objects, it 
is clear to the Court that: (1) Plaintiff contacted Defendant 
regarding its intent to file this Motion and providing 
Defendant with a copy of the proposed SAC prior to 
filing; (2) this contact fell significantly short of the 
minimum seven day requirement; (3) Plaintiff requested 
that Defendant agree to a continuance of the deadline for 
this Motion in order to meet and confer; and, (4) 
Defendant declined Plaintiff’s offer.
 
*6 Based on this record, the Court finds Plaintiff failed to 
substantially comply with Local Rule 7-3’s requirements. 
The Court could, in its discretion, refuse to consider 
Plaintiff’s motion for this reason. See Singer v. Live 
Nation Worldwide, Inc., SACV 11-0427 DOC, 2012 WL 
123146, at *2 (C.D. Cal. Jan. 13, 2012) (denying 
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defendant’s motion for summary judgment for failure to 
comply with Local Rule 7-3). Nevertheless, the Court 
exercises its discretion to consider Plaintiff’s Motion on 
the merits because Defendant has suffered no prejudice as 
a result of Plaintiff’s counsel’s conduct, as discussed 
below. See Reed v. Sandstone Properties, L.P., CV 
12-05021 MMM VBKX, 2013 WL 1344912, at *6 (C.D. 
Cal. Apr. 2, 2013) (electing to consider plaintiff’s motion 
because defendant suffered no real prejudice). Further, the 
Court notes that this is Plaintiff’s first violation of the 
Local Rules or any other procedural rule. But the Court 
notes the seriousness of this violation and admonishes 
Plaintiff to comply with all Local Rules as this matter 
proceeds. Failure to do so may result in sanctions or 
refusal by the Court to consider noncompliant pleadings.
 

B. The Foman Factors Favor Granting Plaintiff 
Leave to Amend

The Court next considers the Foman factors. There is no 
dispute that Plaintiff has not previously failed to cure 
deficiencies through former amendments. (Mot. at 6.) The 
prior first amendment was filed as a matter of right under 
Rule 15, and there have been neither previous motions to 
amend nor motions to dismiss. (Id.) This factor thus 
weighs in favor of granting amendment. Defendant argues 
that the other four factors weigh against leave for 
amendment. The Court addresses each of the remaining 
factors in turn.
 

1. Plaintiff’s Proposed Amendment Is Not Futile

“A motion for leave to amend may be denied if it appears 
to be futile or legally insufficient.” Miller v. 
Rykoff-Sexton, Inc., 845 F.2d 209, 214 (9th Cir. 1988). 
“Leave to amend need not be given if a complaint, as 
amended, is subject to dismissal.” Moore v. Kayport 
Package Exp., Inc., 885 F.2d 531, 538 (9th Cir. 1989). 
Thus, the “proper test to be applied when determining the 
legal sufficiency of a proposed amendment is identical to 
the one used when considering the sufficiency of a 
pleading challenged under Rule 12(b)(6).” Miller, 845 
F.2d at 214. Under the current motion to dismiss standard, 
“a complaint must contain sufficient factual matter, 
accepted as true, to ‘state a claim to relief that is plausible 
on its face.’ ” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) 
(quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 554, 
570 (2007) ); see also Fulton v. Advantage Sales & 
Marketing, LLC, No. 11-CV-01050-MO, 2012 WL 

5182805, at *2 (D. Or. Oct. 18, 2012) (finding that the 
standard for futility is the same as the modern 
Iqbal-Twombly standard for a motion to dismiss). On the 
other hand, courts have granted leave to amend where a 
claim’s survival on a motion to dismiss was uncertain 
because the sufficiency of a complaint may be more 
comprehensively briefed under a Rule 12(b)(6) motion. 
Portney v. CIBA Vision Corp., NO. 07-CV-854-AG 
(MLGx), 2008 WL 11340330 (C.D. Cal. May 15, 2008); 
Saes Getters S.P.A. v. Aeronex, Inc., 219 F. Supp. 2d 
1081, 1086 (S.D. Cal. 2002).
 
Defendant argues that Plaintiff’s amendment is futile 
because: (1) the Settlement Agreement of the underlying 
lawsuit precludes Plaintiff from bringing the implied 
covenant cause of action and attorneys’ fees claim; and, 
(2) Plaintiff may only subrogate to the Tunas’ rights 
under the contract, not Artstock’s rights. (Opp’n at 3-5, 
15-17).7 Plaintiff counters that its amendment is not futile 
because: (1) the Settlement Agreement does not bar the 
Plaintiff’s action since the limiting language regarding 
future actions applies to legal theories, not remedies; (2) 
the Settlement Agreement does not bar a post-settlement 
claim of bad faith; and, (3) Plaintiff may properly stand in 
Artstock’s shoes to bring a bad faith claim since Plaintiff 
paid $1,000,000 on Artstock’s behalf to satisfy the 
settlement. (Reply at 2-5.)
 
*7 The Court finds that Plaintiff’s amendment is not 
futile. In order to find that the amendment is futile as 
Defendant advocates, the Court would have to wade into 
the merits of the underlying claim, interpret provisions of 
the Settlement Agreement, and conduct analysis that 
would, at best, be appropriate on a motion for summary 
judgment, not on a motion for leave to amend.8 At this 
stage, as in a motion to dismiss, the Court is confined to 
the four corners of the proposed complaint and determines 
only whether, taking Plaintiff’s factual allegations as true, 
Plaintiff has adequately stated a cause of action. See 
Dorset, 2010 WL 11509321, at *5 (“The Court is not 
required [on a motion for leave to amend the complaint] 
to engage in a detailed fact-finding analysis, or to 
examine documents other than the pleadings.”). The 
Court is satisfied that Plaintiff has sufficiently proposed 
factual allegations in its Motion and SAC to state a claim 
for a breach of the implied covenant of good faith and fair 
dealing, particularly in light of Rule 15(a)’s liberal 
amendment policy. The remaining proposed amendments 
are similarly not futile because the remedies are feasible 
given the substantive allegations, and the factual changes 
clarify Plaintiff’s legal theories. For the foregoing 
reasons, the futility factor weighs in favor of granting 
Plaintiff’s leave to amend.
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2. Undue Delay

The Court may consider whether Plaintiff unduly delayed 
in filing the motion for leave to amend. Jackson v. Bank 
of Hawaii, 902 F.2d 1385, 1388 (9th Cir. 1990) (citing 
Parker v. Joe Lujan Enters., Inc., 848 F.2d 118, 121 (9th 
Cir.1988) ). Defendant argues that Plaintiff’s Motion is 
untimely because Defendant claims that Plaintiff knew of 
the facts leading to amendment at the time this Action 
was initially filed, but Plaintiff did not amend until the 
deadline for filing an amendment. (Opp’n at 17-18.)
 
Defendant’s argument is unpersuasive. First, Plaintiff’s 
Motion is timely filed under the Court’s Scheduling 
Order. (Dkt. No. 27 at 16.) The fact that the Plaintiff filed 
on the last day for such amendment does not make the 
Motion untimely; parties, including both Parties in this 
case, regularly file motions of the day of the deadline. To 
hold that such filings are untimely would defeat the 
meaning of a deadline.
 
Additionally, Plaintiff avers that Defendant’s discovery 
responses produced three weeks prior to the filing of this 
Motion resulted in Plaintiff’s recognition of additional 
claims and this request for amendment. (Mot. at 5.) 
Although Defendant now argues that all facts were known 
to Plaintiff at the outset of litigation, Defendant has 
previously informed the Court that extensive discovery 
was necessary given the differences in the issues between 
the present litigation and the Underlying Lawsuit, as well 
as the Ms. Quinto and the Tunas’ strategic aversion to 
“aggressive discovery.”. (Dkt. No. 24 at 6.) Plaintiff’s 
assertion is consistent with Defendant’s earlier position 
regarding discovery. Moreover, without a showing of 
some other basis for denying leave to amend, such as 
undue prejudice or bad faith, “courts have generally 
granted leave to litigants even though they should have 
anticipated ‘the facts and theories raised by the 
amendment’ at an earlier stage in the litigation, and 
cannot otherwise justify their delay in seeking leave to 
amend.” Dep’t of Fair Emp’t & Hous. V. Law Sch. 
Admission Council, Inc., No. C-12-1830 EMC, 2013 WL 
485830, at *4 (N.D. Cal. Feb. 6, 2013) (quoting Jackson, 
902 F.2d at 1388); see also Roberts v. Ariz. Bd. of 
Regents, 661 F.2d 796, 798 (9th Cir. 1981) (“Ordinarily, 
leave to amend pleadings should be granted regardless of 
the length of time of delay by the moving party absent a 
showing of bad faith by the moving party or prejudice to 
the opposing party.”).
 
*8 Finally, the parties are in the early stages of discovery 
and in this litigation, which is further indicative that 

Plaintiff did not unduly delay in requesting leave for 
amendment. The Court therefore weighs this factor in 
favor of granting Plaintiff leave to amend.
 

3. Prejudice to Defendants

Prejudice carries the greatest weight of the Foman factors. 
Eminence Capital, 316 F.3d at 1052 (“Prejudice is the 
‘touchstone of the inquiry under rule 15(a).’ ”) (citations 
omitted). Undue prejudice exists where the proposed 
claims “would have greatly altered the nature of the 
litigation and would have required defendants to have 
undertaken, at a late hour, an entirely new course of 
defense.” Morongo Band of Mission Indians v. Rose, 893 
F.2d 1074, 1079 (9th Cir. 1990).
 
Defendant argues that allowing Plaintiff to amend its 
complaint would prejudice Defendant because the added 
claim presents a new legal theory requiring a different 
factual focus. (Opp’n at 14.) Defendant argues that the 
additional claim would add to the scope of discovery and 
deprive Defendant of sufficient time to complete 
discovery. (Id.) Defendant simultaneously argues that the 
fact that there are “no new facts justifying the proposed 
amendment” is indicative of Plaintiff’s purposeful delay 
in filing this Motion. (Id. at 13-15.) Finally, Defendant 
seeks to cast Plaintiff’s leave for amendment as a request 
arising in a late stage of litigation. (Id.)
 
The Court is not persuaded by Defendant’s argument. 
First, Plaintiff is not seeking to amend its Complaint at a 
late stage. None of the authority cited by Defendant 
supports a different conclusion.9 Plaintiff timely filed its 
Motion and discovery is in the early stages; discovery is 
not cut off until December 11, 2017. Further, as this Court 
has previously recognized, if the very addition of claims 
were prejudicial, no party could seek leave to amend its 
complaint to add new causes of action—the additional 
claims would certainly always require additional time and 
expense to the detriment of the party opposing 
amendment. See AIG Prop. Cas. Co. v. Cosby, No. 
15-CV-04842-BRO (RAOx), 2016 WL 6662730, at *6 
(C.D. Cal. Jan. 8, 2016) (citing Trans Video Elecs., Ltd. v. 
Sony Elecs., Inc., 278 F.R.D. 505, 509 n.2 (N.D. Cal. 
2011) ).
 
Defendant’s claim that discovery is broadened to the point 
of prejudice is unconvincing. The new breach of the 
implied covenant of good faith cause of action and 
request for attorneys’ fees arise from allegations in the 
FAC. As Defendant explicitly recognizes, most of the 
facts supporting Plaintiff’s additional claims are already 
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alleged. Moreover, Plaintiff eliminates two causes of 
action in its proposed SAC and refines its factual 
allegations. Thus, while Plaintiff expands the scope of 
possible legal theories and discovery on one hand, it 
narrows it in others.
 
*9 For the foregoing reasons, the Court finds that 
Defendant fails to meet his burden of demonstrating 
prejudice. This Foman factor weighs heavily in favor of 
granting leave to amend. See DCD Programs, 833 F.2d at 
187.
 

4. Bad faith

“[C]ourts have understood [‘bad faith’] to mean such 
tactics as, for example, seeking to add a defendant merely 
to destroy diversity jurisdiction.” Saes Getters S.P.A., 219 
F. Supp. 2d at 805. Defendant stridently argues that such 
tactics are present here. (Opp’n at 18-23.) Defendant 
asserts that Plaintiff brings this Motion “in an effort to 
‘raise the stakes,’ ” “make this case more expensive,” 
“multiply litigation based on no new information,” and 
“create extra work in order to coerce capitulation.” 
(Opp’n at 18-19.) Defendant further asserts that Plaintiff’s 
failure to comply with Local Rule 7-3 and alleged breach 
of the mediation privilege, discussed above, is evidence of 
bad faith. (Id.)
 
The Ninth Circuit has explained that “amendment should 
be permitted unless it will not save the complaint or the 
plaintiff merely is seeking to prolong the litigation by 
adding new but baseless legal theories.” Griggs v. Pace 
Am. Grp., Inc., 170 F.3d 877, 881 (9th Cir. 1999). That is 
not the case here. Plaintiff’s reasons for alleging a breach 
of implied covenant claim and seeking to recover 
attorneys’ fees may be strategic, but the Court does not 
find evidence of Plaintiff’s bad faith or trickery. As 
previously mentioned, this case is in its early stages. 
Plaintiff does not merely seek to prolong the litigation; 
and, as discussed above, Plaintiff’s amendments would 
not be futile.
 
The Court addressed Plaintiff’s non-compliance with 
Local Rule 7-3 and the Court’s inability to assess whether 
the mediation privilege was, in fact, breached above. (See 
discussion infra Section IV.A.) Although Plaintiff did not 
substantially comply with Local Rule 7-3, Plaintiff did 
take steps to meet and confer with Defendant prior to 
filing and to reach a stipulation that would have allowed 
the parties to meet and confer longer. These steps are 
sufficient to demonstrate to the Court, along with the 

factors discussed above, that Plaintiff did not act in bad 
faith. Further, as the Court previously noted, it is not clear 
to the Court that Plaintiff in fact violated the mediator’s 
privilege. Even if the Plaintiff did so violate, there is no 
evidence that the violation was willful and in bad faith.10

 
*10 Because all of the applicable Foman factors weigh in 
favor of granting Plaintiff leave to amend, the Court 
GRANTS Plaintiff’s Motion for Leave to File its Second 
Amended Complaint.
 

C. Defendant Has Not Demonstrated Good Cause to 
Modify the Scheduling Order

Defendant requests in the alternative that the Court 
extends the trial date and all pre-trial deadlines by a 
minimum of ninety days. (Opp’n at 25.) In support of this 
request, Defendant simply refers the Court to its 
Opposition, particularly the section on prejudice and 
futility. The Court does not find good cause in these 
sections for a modification to the scheduling order. As the 
Court discussed above, the Court does not find that 
Defendant will suffer prejudice as result of this 
amendment. (See discussion infra Section IV.B(3).) 
Moreover, as the Court previously recognized, the 
amendments in this Action derive largely from the same 
facts previously alleged in the FAC. There is also more 
than three months of the discovery period remaining. 
Finally, Defendant has not articulated how despite its 
diligence, it requires a scheduling modification in order to 
be able to meet the deadlines. The Court therefore 
DENIES Defendant’s request to modify the Scheduling 
Order.
 

V. CONCLUSION
For the foregoing reasons, the Court GRANTS Plaintiff’s 
Motion for Leave to file its Second Amended Complaint, 
and DENIES Defendant’s request to modify the 
Scheduling Order.
 
IT IS SO ORDERED.
 

All Citations

Not Reported in Fed. Supp., 2017 WL 10434402
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Footnotes

1 Defendant asserts that the gate was 700 pounds. (Opp’n at 6.)

2 The proposed second amended Complaint removes coverage under the umbrella policy as grounds for Defendant’s obligation to 
contribute the disputed $1,000,000. Instead, it focuses on Defendant’s obligation as a result of the indemnity provision in the lease 
contract.

3 Defendant’s request for sanctions is addressed in Section IV.B(4).

4 Plaintiff repeatedly and strenuously asserts that the Local Rules require a meet and confer five days before the filing of a motion. 
(Dkt. No. 32 (hereinafter, “Reply”) at 1, 6.) This is plainly wrong; Local Rule 7-3 clearly requires that parties meet and confer at 
least seven days prior to the filing of a motion. C.D. Cal. L.R. 7-3. The Court admonishes Plaintiff to both read and comply with all 
Local Rules.

5 In the July 23, 2017 email, Plaintiff’s counsel also wrote that he would “stipulate that Hanover does not need to answer and the 
prior answer is deemed a sufficient response to this complaint, and any claims are deemed denied to the extent unclear.” (Mot. Ex. 
C.) Defendant characterizes this statement as Plaintiff seeking to “deprive[ ] [Defendant] of the right to file responsive pleadings” 
and an example of Plaintiff’s “disingenuous game playing which completely undermine[s] Rule 7-3.” (Opp’n at 20-21.) The Court 
does not read Plaintiff’s statement as Plaintiff demanding Defendant’s stipulation as a pre-requisite to a meet and confer; rather, it 
appears to the Court that the Plaintiff attempting to streamline the pleadings process and eliminate the need for pleadings motions 
by offering to so stipulate if Defendant desired. This interpretation is bolstered by the fact that the Parties previously engaged in 
negotiations that led to the Plaintiff’s filing of the First Amended Complaint without subsequent pleadings practice. (See Dkt. No. 
13.)

6 Defendant’s Evidentiary Objections to the Motion includes arguments that expand beyond those necessary for the objections, 
including arguments and citations to case law regarding the enforcement of Local Rule 7-3 that do not appear in Defendant’s 
Memorandum of Points and Authorities in Opposition to Plaintiff’s Motion. (Evid. Objections at 1.) All such arguments and 
citations should have been advanced in Defendant’s Memorandum of Points and Authorities in Opposition, not shoehorned into 
supplementary filings. It appears to the Court that Defendant sought to exceed the twenty-five page limit set forth in the Court’s 
Standing Order, as highlighted by the Opposition’s Table of Contents’ reference to pages twenty-seven and twenty-eight for the 
Local Rule 7-3 case law cited in the Evidentiary Objections. (Opp’n at iii-iv; See Dkt. No. 8 ¶ 5(c).) The Court admonishes 
Defendant to abide by the page limits in the Court’s Standing Order. Failure to abide by the limits in the future may result in the 
Court striking or disregarding excess pages.

7 In support of these arguments, Defendant requests that the Court take Judicial Notice of an order denying the defendant’s motion 
for summary judgment in the Underlying Lawsuit. (Dkt. No. 31.) Defendant is not clear on the reason for its request of judicial 
notice, but it appears to be for the state court’s legal conclusions in that action regarding the Tunas ability to transfer liability to 
Artstock. Under Federal Rule of Evidence 201(b), a judicially noticed fact must be one that is “not subject to reasonable dispute 
because it: (1) is generally known within the trial court’s territorial jurisdiction; or (2) can be accurately and readily determined 
from sources whose accuracy cannot reasonably be questioned.” Fed. R. Evid. 201(b). “Court orders and filings are proper subjects 
of judicial notice.” Vasserman v. Henry Mayo Newhall Mem’l Hosp., 65 F. Supp. 3d 932, 942–43 (C.D. Cal. 2014). The Court 
therefore GRANTS Defendant’s Request for Judicial Notice of this order (“RJN 1”). However, the factual findings of the state 
court are not undisputed facts. See Taylor v. Charter Med. Corp. 162 F.3d 827, 830 (5th Cir. 1998) (“[W]ere it permissible for a 
court to take judicial notice of a fact merely because it had been found to be true in some other action, the doctrine of collateral 
estoppel would be superfluous.”). Thus, while the Court takes judicial notice of the fact the pleadings were filed, but not the truth 
of the statement contained in them. Further, the Court notes that the legal findings in the Underlying Lawsuit are not binding on 
this Court or in this Action, and doubts their persuasive impact where, as here, those findings simply indicate unresolved, open 
questions based on factual allegations.
Defendant also requests judicial notice of the original complaint and FAC in this action. (Dkt No. 31) However, Defendant never 
references its request for judicial notice for these pleadings in its Opposition, nor does Defendant in fact provide a copy of the 
documents. Thus, although “[i]t is well established that a court can take judicial notice of its own files and records under Rule 201 
of the Federal Rules of Evidence,” the Court DENIES Defendant’s request as to those documents since the request is untethered to 
Defendant’s Opposition. Gerritsen v. Warner Bros. Entm’t Inc., 112 F. Supp. 3d 1011, 1034 (C.D. Cal. 2015). Further, the Court 
advises Defendant “for future reference that [it] need not seek judicial notice of documents filed in the same case. An accurate 
citation will suffice.” Id. (internal quotation marks omitted).

8 Defendant recognizes that its argument requires the Court to evaluate their argument for futility on a motion of summary judgment 
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standard. (Opp’n at 15.) Defendant cites California v. Neville Chem to suggest that this standard is appropriate: “futility ‘includes 
the inevitability of a claim’s defeat on summary judgment.’ ” (Opp’n at 15 (citing California v. Neville Chem. Co., 358 F.3d 661, 
673 (9th Cir. 2004).) However, this uncommon articulation of the futility standard has previously and properly been rejected as 
dicta. Dorsett v. Sandoz, Inc., No. 06-CV-7821-AHM-AJW, 2010 WL 11509321, at *5 n. 6 (C.D. Cal. Dec. 23, 2010). Moreover, 
in Neville, the defendant sought to amend its cross-complaint after the court’s ruling on summary judgment motions in an unusual 
statutory interpretation case; a level of motion practice far beyond that undergone here. Neville, 358 F.3d at 665. Additionally, 
defendant’s proposed amendment was to assert claims for due process and equal protection violations under the California 
Constitution. Id. at 673-74. These claims simply do not have the same kind of well-defined elements that a plaintiff must 
satisfactorily plead to survive a motion to dismiss for most other actions, such as breach of contract or tort. The court thus looked 
to see whether the plaintiff alleged any material factual allegations that could constitute a constitutional violation, and the court 
determined it did not. Id. The unique procedural posture and claim alleged thus makes Neville inapposite here, even if the futility 
standard articulated was not dicta.

9 The cases Defendant cites to support its argument present far more extreme situations giving rise to prejudice than the facts 
presented here. For instance, in Ascon Properties, Inc. v. Mobil Oil Co., 886 F.2d 1149, 1161 (9th Cir. 1989), the court found leave 
to amend would be prejudicial after the plaintiff sought to amend its complaint for a third time after the two prior complaints had 
been dismissed on motions to dismiss over a two-plus year period. Likewise, in Acri v. Int’l Ass’n of Machinists & Aerospace 
Workers, 781 F.2d 1393, 1395 (9th Cir. 1986), the court found leave to amend would be prejudicial after the case had been 
ongoing for two years, and the plaintiff sought to amend its complaint between oral argument on a motion for summary judgment 
and the court’s order granting the motion. The facts in these cases are not comparable to the facts presented here.

10 For the same reasons, the Court DENIES Defendant’s request for sanctions against Plaintiff. In addition to striking the Motion, 
Defendant requests monetary sanctions in the sum of $12,500 in attorneys’ fees for costs associated with this Motion; these 
sanctions are based on Plaintiff’s violation of Local Rule 7-3 under 28 U.S.C. Section 1927 and Local Rule 83-7. (Opp’n at 23-25; 
Herman Decl. ¶ 22.) Under 28 U.S.C. Section 1927, a court may require an attorney “who so multiples the proceedings in any case 
unreasonably and vexatiously” to personally pay the resulting costs and attorneys’ fees. “Sanctions pursuant to Section 1927 must 
be supported by a finding of subjective bad faith.” New Alaska Dev. Corp. v. Guetschow, 869 F.2d 1298, 1306 (9th Cir. 1989). The 
Court does not find that Plaintiff acted in bad faith, and thus sanction pursuant to Section 1927 are inappropriate.
Similarly, Local Rule 83-7 empowers the Court to issue monetary sanctions for a violation of the Local Rules upon a finding that 
the offending party’s conduct “was willful, grossly negligent, or reckless.” C.D. Cal. L.R. 83-7(a). The Court may also award costs 
and attorneys’ fees to opposing counsel upon a finding that the offending party acted in bad faith. C.D. Cal. L.R. 83-7(b). Sanctions 
are awarded in rare and exceptional circumstances. Primus Automotive Financial Services, Inc. v. Batarse, 115 F.3d 644, 649-50 
(9th Cir. 1997). While the Court requires strict compliance with the Local Rules, Plaintiff’s first and only breach, where Defendant 
suffered no prejudice, does not meet the high threshold required for the imposition of sanctions.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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This decision was reviewed by West editorial 
staff and not assigned editorial 

enhancements.

United States District Court,
C.D. California.

Kurt SOLLBERGER, Plaintiff,
v.

WACHOVIA SECURITIES, LLC, et al., 
Defendants.

No. SACV 09–0766 AG (ANx).
|

June 30, 2010.

ORDER (1) DENYING IN MOTION TO AMEND, (2) 
GRANTING MOTIONS TO DISMISS WITH 
LEAVE TO AMEND PLAINTIFF’S NEGLIGENCE 
CLAIM, BUT WITHOUT LEAVE TO AMEND ALL 
OTHER CLAIMS, AND (3) DISMISSING CASE

ANDREW J. GUILFORD, District Judge.

*1 This case involves an alleged Ponzi scheme. Plaintiff 
Kurt Sollberger (“Plaintiff”) filed a Complaint, and the 
Court granted motions to dismiss filed by multiple 
Defendants, finding that Plaintiff failed to state valid 
claims. (Doc. 74.) The Court identified the shortcomings 
in the Complaint, and gave Plaintiff a chance to amend 
his pleading.
 
Plaintiff filed a First Amended Complaint (“FAC”). 
Multiple Defendants, including Wachovia Securities, 
LLC, et al. (“Wachovia”), Morgan Keegan & Company, 
Inc. (“Morgan Keegan”), and Janney Montgomery Scott, 
LLC (“JMS” or “Janney”) filed three more Motions to 
Dismiss (“Defendants’ Motions”), which are the subject 

of this Order.
 
Before the Court could rule on Defendants’ Motions, 
Plaintiff filed a “Motion for Leave to File Proposed 
Second Amended Complaint” (“Plaintiff’s Motion”). 
Plaintiff’s Motion asks the Court to accept a Second 
Amended Complaint (“SAC”), but the SAC has no 
federal claims, which would deprive the Court of subject 
matter jurisdiction over this case.
 
Many Defendants oppose Plaintiff’s Motion. They argue 
that the FAC fails to correct the original Complaint’s 
deficiencies. They further argue that leave to file the 
proposed SAC should not be granted because (1) it was 
filed after the deadline to amend a pleading in the Court’s 
scheduling order, and (2) it would be futile both because 
it fails to state a claim and because it removes the Court’s 
jurisdiction. The Court DENIES Plaintiff’s Motion, 
GRANTS Defendants’ Motions with leave to amend the 
negligence claim but without leave to amend any other 
claim, and DISMISSES this case for lack of jurisdiction.
 

BACKGROUND
The facts in this Section are taken from Plaintiff’s 
Complaint. As it must for these Motions, the Court 
assumes factual allegations to be true.
 
This case is based on a “fraudulent investment Ponzi 
scheme known as the 90% Loan Program, also known as 
the ESOP–QRP Loan program[.]” (FAC ¶ 1.) The scheme 
was run by an entity known as Optech Limited 
(“Optech”), which was controlled by another entity called 
Derivium Capital, LLC (“Derivium”). Plaintiff was a 
victim of this scheme, and he was advised by Defendant 
SCS Management, Inc., which has not filed a motion to 
dismiss. (FAC ¶¶ 78–79.) Some details of this scheme are 
described in the Court’s Order dismissing Plaintiff’s 
original Complaint, and these details need not be 
reproduced here. (See Doc. 74 at 2–3.)
 
Plaintiff asserts claims numbered as follows: (1) breach of 
contract; (2) breach of fiduciary duty; (3) aiding and 
abetting breach of fiduciary duty; (4) negligence; (5) 
fraud and conspiracy to commit fraud; (6) aiding and 
abetting fraud; (7) violation of the Securities Act (8) 
violation of California Corporate Code § 25504; (9) 
conversion. Defendants now seek to dismiss the FAC. 
Plaintiff seeks leave to file a proposed Second Amended 
Complaint, which would eliminate certain claims, change 
certain allegations, remove the Court’s basis for subject 
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matter jurisdiction, and cut the pleading’s size from 135 
pages to 38 pages.
 

ANALYSIS

1. PLAINTIFF’S MOTION
*2 Plaintiff seeks leave to amend his complaint under 
Federal Rule of Civil Procedure 15(a). But the Court 
issued a scheduling order on January 11, 2010 that said, 
“[a]bsent exceptional circumstances, any motion to join 
another party or to amend a pleading shall be filed and 
served within 60 days of the date of this Order.” (Doc. 
53.) Plaintiff’s Motion was not filed within 60 days of the 
January 11 Order.
 
A party attempting to amend a pleading after the date 
specified in a scheduling order must first satisfy the “good 
cause” standard of Federal Rule of Civil Procedure 16(b). 
See Coleman v. Quaker Oats Co., 232 F.3d 1271, 1294 
(9th Cir.2000); Johnson v. Mammoth Recreations, Inc., 
975 F.2d 604, 608 (9th Cir.1992) (finding the 
“extraordinary circumstances” scheduling order standard 
as rigorous as the “good cause” standard under 16(b)). 
“Unlike Rule 15(a)’s liberal amendment policy which 
focuses on the bad faith of the party seeking to interpose 
an amendment and the prejudice to the opposing party, 
Rule 16(b)’s ‘good cause’ standard primarily considers 
the diligence of the party seeking the amendment .” 
Johnson, 975 F.2d at 609.
 
When evaluating whether a party was diligent, the Ninth 
Circuit has determined that “the focus of the inquiry is 
upon the moving party’s reasons for modification. If that 
party was not diligent, the inquiry should end.” Id. at 610. 
A finding of “carelessness is not compatible with a 
finding of diligence and offers no reason for a grant of 
relief.” Id. at 609. Only after the moving party proves that 
it was diligent in seeking an amendment should a court 
apply the standard under Rule 15 to determine if the 
amendment is proper. Id. at 608.
 
Here, Plaintiff does not even address the standard of Rule 
16(b) or the “extraordinary circumstances” standard set 
forth in the Court’s scheduling order. The Court finds that 
Plaintiff has not established good cause for leave to 
amend or extraordinary circumstances.
 
Moreover, the proposed SAC would strip the Court of 
subject matter jurisdiction over this case, which is 

apparently Plaintiff’s goal. Indeed, Plaintiff does not even 
make any jurisdictional allegations in the SAC under the 
heading “Jurisdiction, Venue and Parties.” (See SAC ¶¶ 
6–12.) And further, many of the claims in the SAC, 
Plaintiff’s third attempt at pleading, still would fail to 
survive a motion to dismiss.
 
Before concluding on Plaintiff’s Motion, the Court notes 
that Plaintiff’s claim for negligence in the FAC is 
dismissed with leave to amend, as is discussed in detail in 
Section 3. Further, Plaintiff’s proposed SAC removes any 
basis for federal jurisdiction, and Plaintiff has stated that 
he wishes to pursue this case in state court rather than 
federal court.
 
Plaintiff’s Motion is DENIED.
 

2. DEFENDANTS’ MOTIONS
Defendants argue that the FAC should be dismissed for 
multiple reasons. The Court agrees.
 
A court should dismiss a complaint when its allegations 
fail to state a claim upon which relief can be granted. 
Fed.R.Civ.P. 12(b)(6). A complaint need only include “a 
short and plain statement of the claim showing that the 
pleader is entitled to relief.” Fed.R.Civ.P. 8(a)(2). “ 
‘[D]etailed factual allegations’ are not required.” Ashcroft 
v. Iqbal, 129 S.Ct. 1937, 1949 (2009) (quoting Bell Atl. 
Corp. v. Twombly, 550 U.S. 554, 555 (2007)). The Court 
must accept as true all factual allegations in the complaint 
and must draw all reasonable inferences from those 
allegations, construing the complaint in the light most 
favorable to the plaintiff. Westlands Water Dist. v. 
Firebaugh Canal, 10 F.3d 667, 670 (9th Cir.1993).
 
*3 But the complaint must allege “sufficient factual 
matter, accepted as true, to ‘state a claim that is plausible 
on its face.’ “ Iqbal, 129 S.Ct. at 1949 (quoting Twombly, 
550 U.S. at 570). “A claim has facial plausibility when 
the pleaded factual content allows the court to draw the 
reasonable inference that the defendant is liable for the 
misconduct alleged.” Iqbal, 129 S.Ct. at 1940 (citing 
Twombly, 550 U.S. at 556). A court should not accept 
“threadbare recitals of a cause of action’s elements, 
supported by mere conclusory statements,” Iqbal, 129 
S.Ct. at 1940, or “allegations that are merely conclusory, 
unwarranted deductions of fact, or unreasonable 
inferences,” Sprewell v. Golden State Warriors, 266 F.3d 
979, 988 (9th Cir.2001). Dismissal without leave to 
amend is appropriate only when the Court is satisfied that 
the deficiencies of the complaint could not possibly be 
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cured by amendment. Jackson v. Carey, 353 F.3d 750, 
758 (9th Cir.2003).
 

2.1 Plausibility and Particularity
Rule 8(a) requires sufficient facts supporting a plausible 
claim. Rule 9(b), which governs cases that sound in fraud, 
requires particularity. The concepts are somewhat related, 
but the FAC is neither sufficiently specific in any of its 
claims nor sufficiently particular in its fraud-based claims.
 
Concerning specificity, the Ninth Circuit has explained 
that, “to survive a motion to dismiss, the non-conclusory 
‘factual content,’ and reasonable inferences from that 
content, must be plausibly suggestive of a claim entitling 
the plaintiff to relief.” Moss v. U.S. Secret Serv., 572 F.3d 
962, 969 (9th Cir.2009). Such factual content is absent 
here.
 
Plaintiff’s FAC alleges that Defendants are 
co-conspirators in a scheme to defraud Plaintiff, so that 
Defendants may “receive huge fees ... for themselves.” 
(FAC ¶ 43.) The conspiracy, Plaintiff alleges, was done 
“on such a colossal scale” that it “could not have been 
perpetrated against investors ... without the intentional 
participation of” Defendants. (FAC ¶ 42.)
 
There is no doubt that humans are capable of treacherous 
acts, as are large corporate institutions. But allegations of 
such treachery cannot be the basis for a lawsuit without 
also alleging sufficiently specific factual content.
 
Here, Plaintiff’s factual allegations do not establish any 
more than Defendants being passive financial institutions 
that were used by the actual wrongdoers to store and 
transfer money. Plaintiff tries to mask this by peppering 
his complaint with buzzwords like “concealment” and 
“fraudulent.” (See, e.g., FAC ¶¶ 100–01, 106, 138.) But 
without more, those words are legal conclusions.
 
Plaintiff argues that the FAC should survive based on 
reasonable inferences from the facts alleged. It is not for 
the Court to gauge the credibility of Plaintiff’s allegations 
at this stage, but the facts do not support the inferences 
Plaintiff makes. The closest Plaintiff gets to showing the 
Defendant did anything wrong are his allegations that 
Defendants did not catch certain “red flags” that, 
according to Plaintiff, should have notified Defendants 
“that the sales they were clearing were likely improper.” 
(See, e.g., FAC ¶ 149.) These allegations fall short of 
being sufficient factual content to suggest with sufficient 
specificity that Plaintiff is entitled to relief from 

Defendants.
 
*4 The FAC lacks the required specificity.
 
Further, the FAC’s fraud-based claims lack sufficient 
particularity. For Plaintiff’s claims that sound in fraud, the 
FAC’s allegations must be “accompanied by ‘the who, 
what, when, where, and how’ of the misconduct charged.” 
Vess v. Ciba–Geigy Corp. USA, 317 F.3d 1097, 1106 (9th 
Cir.2003) (quoting Cooper v.. Pickett, 137 F.3d 616, 627 
(9th Cir.1997)). Plaintiff “must set forth more than the 
neutral facts necessary to identify the transaction. [They] 
must set forth what is false or misleading about a 
statement, and why it is false.” Id. at 1006 (quoting 
Decker v. GlenFed, Inc., 42 F.3d 1541, 1548 (9th 
Cir.1994)). They must also allege facts permitting a 
reasonable inference of scienter. Plaintiff fails to meet this 
heightened standard.
 
As Plaintiff’s FAC is neither plain nor specific, it fails 
under Rule 8(a). His fraud-based claims also fail under 
Rule 9(b).
 

2.2 Shotgun Pleading
Related to plausibility and particularity is the concept of 
shotgun pleading. Shotgun pleadings are pleadings that 
overwhelm defendants with an unclear mass of 
allegations and make it difficult or impossible for 
defendants to make informed responses to the plaintiff’s 
allegations. They are unacceptable. One common theme 
of Rule 8(a), Rule 9(b), Iqbal, Twombley, and federal 
securities laws on pleading is that plaintiffs must give the 
defendants a clear statement about what the defendants 
allegedly did wrong. The Court has recognized that 
allowing shotgun pleadings would lead to many negative 
consequences. See Mason v. County of Orange, 251 
F.R.D. 562, 563–64 (C.D.Cal.2008) (quoting Anderson v. 
District Board of Trustees, 77 F.3d 364, 366–67 (11th 
Cir.1996)) (“[E]xperience teaches that, unless cases are 
pled clearly and precisely, issues are not joined, discovery 
is not controlled, the trial court’s docket becomes 
unmanageable, the litigants suffer, and society loses 
confidence in the court’s ability to administer justice.”); 
see also Byrne v. Nezhat, 261 F.3d 1075, 1130 (11th 
Cir.2001) (“Cases framed by shotgun pleadings consume 
an inordinate amount of a court’s time. As a result, justice 
is delayed, if not denied, for litigants who are standing in 
the queue waiting to be heard. Their impression of the 
court’s ability to take care of its business can hardly be 
favorable. As the public becomes aware of the harm 
suffered by the victims of shotgun pleading, it, too, cannot 
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help but lose respect for the system.”).
 
One common type of shotgun pleading comes in cases 
with multiple defendants where the plaintiff uses the 
omnibus term “Defendants” throughout a complaint by 
grouping defendants together without identifying what the 
particular defendants specifically did wrong. Another type 
is where the plaintiff recites a collection of general 
allegations toward the beginning of the Complaint, and 
then “each count incorporates every antecedent allegation 
by reference [.]” Byrne, 261 F.3d at 1129.
 
*5 The Court explained all this in the Order dismissing 
the original Complaint, yet the FAC shares the same 
defect with only slight, inadequate improvements. Like 
the original Complaint, the FAC alleges in multiple places 
that “Defendants Wachovia, Morgan Keegan, and 
[Janney]” did certain things or “knew or should have 
known” certain information, without making any specific 
allegations against Defendants. True, Plaintiff improved 
this slightly by adding some allegations addressing 
particular Defendants, but many of Plaintiff’s allegations 
still exhibit impermissible lumping of Defendants. And 
further, each claim incorporates 197 other paragraphs “as 
if fully set forth [t]herein.” (See, e.g., FAC ¶ 210.)
 
This shotgun pleading style deprives Defendants of 
knowing exactly what they are accused of doing wrong. 
(See Morgan Keegan’s Reply at 4 n. 5.) The Court already 
explained this in its previous Order, and this defect alone 
warrants dismissal. See Fed.R.Civ.P. 41(b).
 

2.3 Particular Claims
Plaintiff’s particular claims also fail for separate reasons. 
The Court notes that many of Plaintiff’s claims share 
common substantive defects. Plaintiff fails to allege that 
Defendants had any contractual relationship with 
Plaintiff. Nor does he allege that Defendants had any 
actual contact with Plaintiff. Further, on the face of the 
FAC, Optech had a contractual right to transfer the 
collateral. (FAC ¶ 239.) And while Plaintiff alleges that 
Defendants were Plaintiff’s subagents, the FAC lacks 
sufficient factual content to support this conclusory 
allegation.
 

2.3.1 The Claim for Breach of Contract
Defendants argue that the breach of contract claim must 

be dismissed. The Court agrees.
 
Plaintiff’s breach of contract claim is premised on many 
things. Plaintiff alleges that Defendants breached the 
“Master Loan Financing and Security Agreement 
[“MLF”] between Optech and [Plaintiff].” (FAC ¶ 211.) 
But Defendants were not parties to the MLF, and had no 
contract with Plaintiff. Moreover, the MLF specifically 
authorized Optech to sell Plaintiff’s collateral, so a breach 
of contract claim may not be based on the sale of that 
collateral.
 
Plaintiff also alleges that Defendants breached various 
duties they purportedly owed Plaintiff. Plaintiff premises 
its claim for breach of these duties under the theories that 
Defendants were Plaintiff’s agent or subagent and that 
Plaintiff was a third party beneficiary to agreements 
between Optech and Defendants. These theories fail.
 
Plaintiff’s allegations do not establish that Defendants 
were his agents or subagents. “A sub-agent, lawfully 
appointed, represents the principal in like manner with the 
original agent; and the original agent is not responsible to 
third persons for the acts of the sub-agent.” Cal. Civ.Code 
§ 2351. But “[a] mere agent of an agent is not responsible 
as such to the principal of the latter.” Cal. Civ.Code § 
2022. See also Malloy v. Fong, 37 Cal.2d 356, 372 (1951) 
(an agency relationship requires “conduct by each party 
manifesting acceptance of a relationship whereby one of 
them is to perform work for the other under the latter’s 
direction”).
 
*6 Here, Plaintiff’s allegations suggest at most that 
Defendants were mere agents of agents. Thus, Defendants 
are not liable to Plaintiff. See Cal. Civ.Code § 2022. For 
example, as Morgan Keegan says, Plaintiff “alleges no 
facts sufficient to plausibly suggest that,” among other 
things, Defendants “consented to act as his subagent.” 
(Morgan Keegan’s Reply 12:13–17.) Or, in Wachovia’s 
words, the FAC “fails to allege that [Defendants] agreed 
to perform any act at the direction of or on behalf of ... 
Plaintiff.” (Wachovia’s Mot. 16:15–20.)
 
Moreover, principals generally may not recover against 
subagents for breach of contract. California’s law on 
subagency is partially rooted in the provisions of the 
Restatement (Second) of Agency, which provides that 
subagents are not liable to principals for breach of 
contract. See, e.g., Streit v. Covington & Crowe, 82 
Cal.App. 4th 441, 446 n. 3 (2000) (citing Cal. Civ.Code § 
1351 and Restatement (Second) of Agency § 428). The 
Restatement states, “[u]nless otherwise agreed, a subagent 
who knows of the existence of the ultimate principal owes 
him the duties owed by an agent to a principal, except the 
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duties dependent upon the existence of a contract.” 
Restatement (Second) of Agency § 428(1) (emphasis 
added). It goes on to state, “[t]he subagent is subject to 
the same liabilities and has the same defenses as the agent 
for conduct violating his duties to the principal ..., except 
that he is not subject to a liability for breach of contract.” 
Id. § 428, cmt. e. (citation omitted and emphasis added).
 
Even further, a subagent must “know[ ] of the existence 
of the ultimate principal” to be liable to the principal. 
Restatement (Second) of Agency § 428(1). Plaintiff’s 
allegations fail to establish a reasonable inference that 
Defendants knew of the existence of Plaintiff.
 
Plaintiff, in making his subagency argument, cites mostly 
conclusory allegations. The minimal facts alleged against 
Defendants do not, as Plaintiff argues, “lead to the 
inference that [Defendants] were” Plaintiff’s subagents. 
(Opp’n to Wachovia’s Mot. 10:18–22.) Thus, Plaintiff’s 
subagency theory fails.
 
As does Plaintiff’s third party beneficiary theory. Plaintiff 
contends that he was a third party beneficiary to 
agreements between Defendants and Optech. But these 
agreements do not mention Plaintiff. (See FAC ¶¶ 
273–75, Exs. 17–19.) Indeed, the agreement with JMS 
specifically states that “no one except [Derivium] has an 
interest in this account.” (FAC, Ex. 18.)
 
In sum, Defendants (1) were not Plaintiff’s subagents, (2) 
had no contract with Plaintiff, and (3) had no third party 
beneficiary relationship with Plaintiff. The Court further 
notes that Plaintiff has grouped multiple claims for 
Defendants’ purported breach of contract despite the 
Court’s admonition in its earlier order that “separate 
claims ... should be pleaded separately.” (Doc. 74 at 7.)
 
Plaintiff’s breach of contract claim fails.
 

2.3.2 The Claim for Breach of Fiduciary Duty
*7 Defendants argue that Plaintiff’s claim for breach of 
fiduciary duty must be dismissed. The Court agrees.
 
To state a claim for breach of fiduciary duty, a plaintiff 
must establish “the existence of a fiduciary relationship, 
its breach, and damage proximately caused by that 
breach.” Roberts v. Lomanto, 112 Cal.App. 4th 1553, 
1562 (2003) (quoting Pierce v. Lyman, 1 Cal.App. 4th 
1093, 1101 (1991)). Plaintiff fails to meet these elements. 
For example, Plaintiff offers no allegations suggesting 
that a fiduciary relationship existed between Plaintiff and 

Defendants. Moreover, the claim for breach of fiduciary 
duty sounds in fraud, and thus must meet the particularity 
requirements of Rule 9(b). See Fed. Sav. & Loan Ins. 
Corp. v. Musacchio, 695 F.Supp. 1053, 1058 
(N.D.Cal.1988). Plaintiff argues that there is an agency 
relationship between Defendants and Plaintiff, and that 
agents are automatically fiduciaries. (Opp’n to Morgan 
Keegan’s Mot. 11:11–25.) But the Court has rejected 
Plaintiff’s agency theory. See Sec. 2.3.1 supra.
 
Thus, this claim fails.
 

2.3.3 The Claim for Aiding and Abetting Breach of 
Fiduciary Duty

Defendants argue that Plaintiff’s claim for aiding and 
abetting breach of fiduciary duty must be dismissed. The 
Court agrees.
 
Liability for another’s tort, such as aiding and abetting a 
breach of fiduciary duty, may be imposed if the defendant 
“(a) knows the other’s conduct constitutes a breach of 
duty and gives substantial assistance or encouragement to 
the other to so act or (b) gives substantial assistance to the 
other in accomplishing a tortious result and the person’s 
own conduct, separately considered, constitutes a breach 
of duty to the third person.” Casey v. U.S. Bank Nat’l 
Assn., 127 Cal.App. 4th 1138, 1144 (2005) (quoting 
Saunders v. Superior Court, 27 Cal.App. 4th 832, 846 
(1994)).
 
Here, Plaintiff has alleged no conduct of Defendants 
amounting to “substantial assistance or encouragement” 
of the scheme that victimized Plaintiff. Further, 
“California courts have long held that liability for aiding 
and abetting depends on proof the defendant had actual 
knowledge of the specific primary wrong the defendant 
substantially assisted.” Id. at 1145 (2005). Plaintiff’s 
allegations are insufficient.
 
This claim fails.
 

2.3.4 The Claim for Negligence
Defendants argue that Plaintiff’s negligence claim must 
be dismissed. The Court agrees.
 
To state a claim for negligence under California law, a 
“plaintiff must demonstrate that the defendant owed the 
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plaintiff a legal duty, that the defendant breached the 
duty, and that the breach was a proximate or legal cause 
of his or her injuries.” Morris v. De La Torre, 36 Cal.4th 
260, 264 (2005). Defendants argue that Plaintiff has failed 
to establish the duty element.
 
The FAC advances two theories for why Defendants 
owed Plaintiff a duty. First, it suggests that Defendants 
owed him a duty as his subagents. (FAC ¶ 351.) But, as 
the Court establishes in Section 2.3.1, Defendants are not 
liable to Plaintiff as his subagents.
 
*8 Plaintiff’s second theory has more potential. Plaintiff 
asserts that Defendants had a duty to Plaintiff under the 
rules of the New York Stock Exchange to know their 
customers, including Optech. (FAC ¶ 355.) The Court 
finds that this theory cannot save Plaintiff’s FAC, which 
suffers defects of implausibility and shotgun pleading. 
But, unlike Plaintiff’s other claims, the Court finds that 
Plaintiff’s claim for negligence based on stock exchange 
rules might be cured by amendment. Thus, for reasons 
discussed in greater detail in Section 3 below, Plaintiff 
shall have leave to amend this claim.
 

2.3.5 The Claim for Fraud and Conspiracy to Commit 
Fraud

Defendants argue that Plaintiff’s claim for fraud and 
conspiracy to commit fraud must be dismissed. The Court 
agrees.
 
To state a claim for fraud under California law, a plaintiff 
must allege “(a) misrepresentation (false representation, 
concealment, or nondisclosure); (b) knowledge of falsity 
(or ‘scienter’); (c) intent to defraud, i.e., to induce 
reliance; (d) justifiable reliance; and (e) resulting 
damage.” Lazar v. Superior Court, 12 Cal.4th 631, 638 
(1996). Further, under Rule 9(b), a plaintiff must plead 
fraud with particularity.
 
As stated above, Plaintiff fails to plead fraud with the 
requisite particularity. He further fails to allege facts that 
allow a reasonable inference of scienter. And he even 
further fails to identify misrepresentations by Defendant 
that were intended to and did induce Plaintiff to rely on 
them. Moreover, the conspiracy to commit fraud claim 
rests on the conclusory allegation that Defendants “knew” 
about the Derivium/Optech scheme. Such allegations, as 
the Court has made clear, are insufficient.
 
This claim fails.
 

2.3.6 The Claim for Aiding and Abetting Fraud
Defendants argue that Plaintiff’s claim for aiding and 
abetting fraud fails. The Court agrees.
 
As stated in Section 2.3.3, liability for another’s tort may 
be imposed if the defendant “(a) knows the other’s 
conduct constitutes a breach of duty and gives substantial 
assistance or encouragement to the other to so act or (b) 
gives substantial assistance to the other in accomplishing 
a tortious result and the person’s own conduct, separately 
considered, constitutes a breach of duty to the third 
person.” Casey, 127 Cal.App. 4th at 1144 (2005). And, as 
stated, Plaintiff fails to allege “substantial assistance or 
encouragement” or actual knowledge of the 
Optech/Derivium scheme. Further, Plaintiff fails to meet 
Rule 9(b)’s particularity requirements concerning this 
claim.
 
This claim fails.
 

2.3.7 The Claim for “Violation of Sec. 10(b) and Rule 
10b–5”

Defendants argue that Plaintiff’s claim for “Violation of 
Sec. 10(b) and Rule 10b–5” must be dismissed. The Court 
agrees.
 
To state a claim under Section 10(b) and Rule 10b–5, a 
plaintiff must allege “(1) a material misrepresentation or 
omission of fact, (2) scienter, (3) a connection with the 
purchase or sale of a security, (4) transaction and loss 
causation, and (5) economic loss.” In re Daou Sys. Inc., 
411 F.3d 1006, 1014 (9th Cir.2005) (citing Dura Pharms., 
Inc. v. Broudo, 544 U.S. 336, 341–42 (2005)); Metzler 
Inv. GMBH v. Corinthian Coll., Inc., 540 F.3d 1049, 1061 
(9th Cir.2008). Further, a plaintiff must also meet 
heightened federal pleading standards specific to 
securities fraud cases. See, e.g., 15 U.S.C. § 78u–4(b)(2).
 
*9 Like the other fraud claims, Plaintiff fails to plead this 
claim with sufficient particularity, identify any 
misrepresentations, or allege facts leading to a sufficient 
inference of scienter. Further, to the extent Plaintiff’s 
seventh claim seeks to assert claims for violations of other 
provisions of federal securities laws besides Section 10(b) 
and Rule 10b–5, it fails. Plaintiff does not meet the 
elements or the pleading requirements of any such claims. 
For instance, Plaintiff fails to allege Defendants’ 
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connection to a securities transaction, and also fails to 
sufficiently allege that Defendants controlled Derivium.
 
Plaintiff’s Claim for “violation of Sec. 10(b) and Rule 
10b–5” fails.
 

2.3.8 The Claim for Violation of California Corporate 
Code § 25504

Defendants argue that Plaintiff’s claim for Violation of 
California Corporate Code § 25504 must be dismissed. 
The Court agrees.
 
California Corporate Code § 25504 imposes liability on, 
among other entities, persons who “directly or indirectly” 
control primary violators of California’s security laws or 
broker-dealers or agents who materially aid a primary 
violation. Here, Plaintiff alleges no facts supporting a 
reasonable inference that Defendants violated Section 
25504.
 
This claim fails.
 

2.3.9 The Claim for Conversion
Defendants argue that Plaintiff’s claim for conversion 
must be dismissed. The Court agrees.
 
To state a claim for conversion under California law, a 
plaintiff must allege (1) “ownership or right to possession 
of property,” (2) a defendant’s wrongful act toward the 
property, causing interference with the plaintiff’s 
possession; and (3) damage to the plaintiff. PCO, Inc. v. 
Christensen, Miller, Fink, Jacobs, Glaser, Weil & 
Shapiro, LLP, 150 Cal.App. 4th 384, 394 (2007). But 
“bailees acting in good faith on instructions of their 
customer” are generally not liable for conversion. 
Software Design & Application v. Hoefer & Arnett, 49 
Cal.App. 4th 472 (1996). “A bailee who receives bailed 
property from a thief, without notice of the true owner’s 
claim and returns the property to the bailor according to 
the terms of the bailment, is not liable for conversion.” Id. 
(citing Steele v. Marsicano, 102 Cal. 666, 669 (1894)).
 
Here, Plaintiff does not allege facts sufficient to create a 
plausible inference that Defendants are liable for 
conversion. Indeed, on the face of Plaintiff’s FAC, 
Defendants were merely bailees who received bailed 
property from a thief.

 
In his Oppositions, Plaintiff argues that Morgan Keegan 
and Janney are “liable for conversion because they 
transferred and sold [Plaintiff’s collateral] knowing that 
they were acting beyond the authority of the MLF[ ] and 
knowing that the transaction was part of a fraudulent 
scheme.” (Opp’n to Morgan Keegan’s Mot. 17:14–18; 
Opp’n to Janney’s Mot. 19:10–14.) Plaintiff also argues 
that “Wachovia is liable for conversion because they 
participated in the movement of [Plaintiff’s] collateral 
knowing that they were acting beyond the authority of the 
MLF[ ] and knowing that the transaction was part of a 
fraudulent scheme.” (Opp’n to Wachovia’s Mot. 
22:15–19.) But Plaintiff does not sufficiently allege that 
Defendants knew the transaction was part of a fraudulent 
scheme. And further, Plaintiff’s own allegations 
contradict his argument that Defendants transferred, sold, 
or “participated in the movement of” Plaintiff’s collateral. 
According to Plaintiff, the terms of the MLF gave Optech 
“and its ... agents and ... assigns the right and power 
(subject to the terms of this Agreement), without the 
requirement of notice or consent of [Plaintiff], to assign, 
transfer, pledge, ... lend, ... sell ... and/or otherwise 
dispose of some or all of the Collateral” so long as Optech 
returned the collateral to Plaintiff. (FAC ¶ 239.)
 
*10 This claim fails.
 

3. WHETHER THE DEFECTS IN PLAINTIFF’S 
CLAIMS CAN BE CURED BY AMENDMENT
Defendants argue that Plaintiff should not be granted 
leave to amend his claims. The Court agrees concerning 
each claim except Plaintiff’s claim for negligence.
 
Dismissal without leave to amend is appropriate only 
when the Court is satisfied that the deficiencies of the 
complaint could not possibly be cured by amendment. 
Jackson, 353 F.3d at 758; Thinket Ink Info. Res., Inc. v. 
Sun Microsys., Inc., 368 F.3d 1053, 1061 (9th Cir.2004). 
In other words, if allowing a party to amend its pleading 
would be futile, district courts properly decline to grant 
leave to amend. Thinket Ink, 368 F.3d at 1061 (citing Saul 
v. United States, 928 F.2d 829, 843 (9th Cir.1991)).
 
Except for the negligence claim, amendment of Plaintiff’s 
claims would be futile. Plaintiff has already amended his 
claims, and courts have greater discretion to deny leave to 
amend in such a situation than when a party has not yet 
amended his pleading. See Allen v. Beverly Hills, 911 
F.2d 367, 373 (9th Cir.1990) (“The district court’s 
discretion to deny leave to amend is particularly broad 
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where plaintiff has previously amended the complaint.”) 
(quoting Ascon Props., Inc. v. Mobil Oil Co., 866 F.2d 
1149, 1160 (9th Cir.1989)).
 
More importantly, it is clear that the defects in Plaintiff’s 
non-negligence claims cannot be cured by amendment. 
For example, Plaintiff fails to identify facts that would 
change the conclusion that Defendants may not be liable 
as Plaintiff’s subagents. For further example, in asserting 
fraud-based claims, Plaintiff fails to identify particular 
misrepresentations, sufficiently plead scienter, or plead 
fraud with particularity. Plaintiff also fails to explain how 
those defects may be cured. And for yet further example, 
Plaintiff fails to show that Defendants (1) knew of the 
Optech/Derivium scam, (2) controlled, materially aided, 
substantially assisted, or encouraged the scam, or (3) are 
more than mere bailees who received bailed property 
from a thief.
 
Plaintiff has been given two chances to provide such 
allegations, and has failed to do so. Moreover, Plaintiff 
filed the proposed SAC, which asserts claims for: (1) 
breach of fiduciary duty; (2) aiding and abetting breach of 
fiduciary duty; (3) negligence; (4) aiding and abetting 
fraud; (5) violation of California Corporate Securities 
Act; and (6) conversion. These claims share the defects 
that permeate the FAC, which buttresses the conclusion 
that they cannot be cured through amendment. And 
Plaintiff’s proposed SAC does not even attempt to correct 
the FAC’s defective claims for breach of contract, fraud 
and conspiracy to commit fraud, and “violation of Sec. 
10(b) and Rule 10b–5,” which indicates that those claims 
also cannot be cured.
 
Accordingly, all Plaintiff’s claims except his negligence 
claim are dismissed without leave to amend.
 
But it’s a different story with Plaintiff’s negligence claim. 
Defendants argue that Plaintiff cannot allege sufficient 
facts that Defendants had and breached a duty to him. To 
the extent that Plaintiff’s negligence claim is premised on 
a theory that Defendants were his subagents, the Court 
agrees. But the negligence claim is also premised on the 
alternative theory that Defendants had duties based on 
various stock exchange rules to, for example, use due 
diligence to learn the essential facts about its customers, 
the orders they place, and the cash or margin accounts 
that they accept or carry. See New York Stock Exchange 
Rule 405 (“NYSE Rule 405”) (imposing a duty on 
member organizations of the New York Stock Exchange 
to “use due diligence to learn the essential facts relative to 
every customer, every order, every cash or margin 
account accepted or carried”) (quoted in Jablon v. Dean 
Witter & Co., 614 F.2d 677, 678, n. 1 (9th Cir.1980) and 

De Kwiatkowski v.. Bear, Stearns & Co., 306 F.3d 1293, 
1310 (2d Cir.2002)).
 
*11 At this point, the Court finds that Plaintiff’s 
negligence claim based on duties reflected in stock 
exchange rules might possibly be cured through 
amendment. True, courts have held that there is not a 
separate right of action for violation of rules like NYSE 
Rule 405. Zagari v. Dean Witter & Co., No. C–74–2007 
RFP, Fed. Sec. L. Rep. (CCH) P95,777, 1976 U.S. Dist. 
LEXIS 13032 (N.D.Cal. Sept. 27, 1976); Mercury Inv. 
Co. v. A.G. Edwards & Sons, 295 F.Supp. 1160 (S.D. 
Texas 1969). But Courts have also stated that rules like 
NYSE Rule 405 are “part of the negligence concept of 
common law.” Zagari, 1976 U.S. Dist. LEXIS 13032, at 
*35; Piper, Jaffray & Hopwood, Inc. v. Ladin, 399 
F.Supp. 292, 299 (S.D.Iowa 1975) (“[T]he Know Your 
Customer Rule and the Suitability Rule may form part of 
the negligence concept in common law ....”). The Court 
agrees that “Rule 405 of the NYSE [and certain other 
rules] are appropriate indicia of the standard of conduct 
required of a stock broker in the practice of his 
profession.” Piper, Jaffray, 399 F.Supp. at 298; Zagari, 
1976 U.S. Dist. LEXIS 13032, at *36 (noting that 
Mercury Investments and Piper, Jaffray both recognize 
that, “while a violation of the NASD suitability rule was 
not itself actionable, it could be used as evidence of 
negligence”).
 
Based on the facts identified by Plaintiff, Plaintiff might 
be able to sufficiently allege that Defendants had and 
breached a duty of conduct informed by rules such as 
NYSE Rule 405. According to Plaintiff, Optech was a 
Hong Kong corporation and transactions were made with 
an Isle of Mann corporation, which should have raised red 
flags to Defendants. (SAC ¶¶ 62, 65, 73, 86–87.) Further, 
Plaintiff asserts, Defendants were involved with a large 
volume of Derivium transactions, (SAC ¶¶ 63, 65, 69, 
80), and Defendants should have recognized that 
Derivium was not engaging in hedging transactions as it 
was supposed to do with the 90% loans, (SAC ¶¶ 63–64, 
72, 81–82). Plaintiff might be able to use these facts to 
craft a viable negligence claim.
 
The Court forms no conclusion as to whether Plaintiff’s 
negligence claim as stated in his proposed SAC is 
sufficient. Rather, the Court finds only that it is possible 
that Plaintiff’s negligence claim in the FAC can be cured 
by amendment.
 
Before concluding, the Court pauses to note that the SAC 
purports to add Wachovia Bank, N.A. as a Defendant. 
“Absent extraordinary and specific facts,” banks do “not 
owe a duty of care to a noncustomer” in their financial 
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transactions. Software Design, 49 Cal.App. 4th at 479. At 
oral argument, Plaintiff argued that most Defendants are 
not banks, and thus Plaintiff does not have to meet the 
extraordinary circumstances test of Software Design. But 
this test would apply to Wachovia Bank, N.A. if Plaintiff 
attempts to assert a negligence claim against it.
 
The Court also notes that Plaintiff makes unique 
allegations concerning “Wachovia.” In the SAC, Plaintiff 
makes allegations that certain individuals working for 
“Wachovia” knew the terms of Derivium’s marketing and 
agreements. In one sense, these allegations are made in 
greater detail than the allegations against Morgan Keegan 
and Janney because Plaintiff identifies individuals 
working for “Wachovia” that actually entered into a 90% 
loan with Derivium, helped market Derivium’s loan 
program, or edited and commented on the terms of 
Derivium loans. (SAC ¶¶ 52–59.) But in another sense, 
Plaintiff’s allegations against “Wachovia” in the proposed 
SAC are weaker than those against Morgan Keegan and 
Janney. Plaintiff impermissibly groups four distinct 
entities-Wachovia Securities, LLC, Wachovia Securities 
Financial Network, LLC, Wachovia Bank, N.A., and First 
Clearing, LLC-as “Wachovia” without distinguishing 
between them in the pleading. (SAC ¶ 8.) Such grouping 

fails to give the four Wachovia entities notice of the exact 
claims against them.
 
*12 In conclusion, Plaintiff shall have leave to amend his 
negligence claim, but shall not have leave to amend his 
other claims.
 

DISPOSITION
Plaintiff’s Motion is DENIED. Defendants’ Motions are 
GRANTED with leave to amend the negligence claim but 
without leave to amend all other claims. The Court 
accepts Plaintiff’s proposed amendments to the extent 
they remove the basis for federal jurisdiction, so the case 
is DISMISSED.
 
IT IS SO ORDERED.
 

All Citations

Not Reported in F.Supp.2d, 2010 WL 2674456
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ORDER DENYING PLAINTIFF’S MOTION FOR 
LEAVE TO AMEND [51]

OTIS D. WRIGHT, II, UNITED STATES DISTRICT 
JUDGE

I. INTRODUCTION

*1 Plaintiff Rebecca Stambanis moves for leave to file a 
Third Amended Complaint (“proposed TAC”) (See Mot. 
for Leave to Amend (“Mot.”), ECF No. 51.) For the 
reasons that follow, the Court DENIES Stambanis’s 
Motion for Leave to Amend (“Motion”).1

 

II. FACTUAL BACKGROUND

On April 1, 2016, Stambanis joined TBWA/Media Arts 
Lab (“TBWA”) as its Chief Strategy Officer, specifically 
to lead the advertising strategy for TBWA’s client, 
“Apple.” (Second Am. Compl. (“SAC”), ¶¶ 1, 12, ECF 
No. 41.)
 
On March 11, 2016, Stambanis signed the offer letter (the 
“Letter Agreement”). (SAC ¶ 17.) Stambanis officially 
began to work in April 2016, but TBWA promised to 
allow her to work remotely in Portland until the end of 
April before she had to relocate to Los Angeles. (SAC ¶ 
17.) However, TBWA required Stambanis to attend 
several meetings in California during that time. (SAC ¶ 
18.) Later that month, Stambanis was diagnosed with 
cervical cancer and needed immediate surgery. (SAC ¶ 
19.) Despite notifying TBWA of her procedure, TBWA 
scheduled conference calls with Stambanis for the day 
after her surgery. (SAC ¶ 19.)
 
During the hiring process, Stambanis informed TBWA 
“that before she could consider whether to accept the 
position, her partner would need legal status to be able to 
live in the United States.” (SAC ¶ 14.) TBWA assured 
Stambanis that they were familiar with the process and 
proposed several paths to obtain legal status for her 
partner. (SAC ¶¶ 15, 16.) However, Stambanis alleges 
that by June 2016, TBWA had done nothing to secure the 
visa it promised for Stambanis’s partner. (SAC ¶ 22.) As a 
result of TBWA’s inability to obtain the visa, Stambanis 
informed TBWA that she would need to resign effective 
the end of July 2016. (SAC ¶ 24.) TBWA pressured 
Stambanis to stay and agreed to modify the terms of her 
employment in a subsequent agreement (the “Letter 
Amendment”). (SAC ¶¶ 26–27.)
 
In late July 2016, Stambanis relocated from Portland to 
Los Angeles. (SAC ¶ 29.) Stambanis alleges that after 
signing the Letter Amendment, TBWA’s leadership 
isolated her and excluded her from meetings and 
decisions. (SAC ¶ 30) When she visited her partner, 
Stambanis’s password to TBWA’s network stopped 
working. (SAC ¶ 32.) Stambanis eventually learned that 
by mid-August 2016, TBWA had already hired her 
replacement. (SAC ¶ 32.) On September 7, 2016, TBWA 
accused Stambanis of “bad-mouthing” the agency and by 
September 16, 2016, TBWA terminated her. (SAC ¶ 33, 
34.)
 
On September 10, 2018, Stambanis initiated this wrongful 
termination and employment violation lawsuit. (See SAC 
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¶ 1; Notice of Removal, ECF No. 1.) Stambanis asserts 
thirteen employment-related causes of action against 
TBWA. (See generally SAC.) TBWA moved to dismiss 
Stambanis’s First Amended Complaint, which the Court 
granted in part, with leave to amend. (Order, ECF No. 
34.) TBWA then moved to dismiss the claim for 
intentional infliction of emotional distress in the SAC, 
which the Court granted but without leave to amend. 
(Order, ECF No. 48.) Now, Stambanis seeks leave to 
amend her complaint a third time to add factual 
allegations supporting new claims for disability 
discrimination: failure to prevent disability 
discrimination, failure to accommodate disability, failure 
to engage in good faith interactive process, retaliation for 
engaging in protected activity, and retaliation because of 
history of disability. (Mot. 4)
 

III. LEGAL STANDARD

*2 Under Federal Rule of Civil Procedure (“Rule”) 15(a), 
a party is allowed to amend its pleading once as a matter 
of course within twenty-one days of serving the pleading, 
or at any time before a responsive pleading is served. Fed. 
R. Civ. P. 15(a). While Rule 15 provides that leave to 
amend shall be freely given, it is not automatic. In re W. 
States Wholesale Nat. Gas Antitrust Litig., 715 F.3d 716, 
738 (9th Cir. 2013). “[T]he grant or denial of an 
opportunity to amend is within the discretion of the 
District Court.” Foman v. Davis, 371 U.S. 178, 182 
(1962). In evaluating whether to grant leave to amend, 
courts in the Ninth Circuit consider if any of the following 
factors deter the grant of leave: (1) bad faith, (2) undue 
delay, (3) prejudice to the opposing party, (4) futility of 
amendment, and (5) previous opportunity to amend the 
complaint (“Foman factors”). Id. However, “[n]ot all of 
the factors merit equal weight”; prejudice to the opposing 
party carries the greatest weight. Eminence Capital, LLC 
v. Aspeon, Inc., 316 F.3d 1048, 1052 (9th Cir. 2003).
 

IV. DISCUSSION

Rule 15 provides that leave to amend should be freely 
given when justice so requires. Fed. R. Civ. P. 15(a)(2). 
However, where the Foman factors are present, the court 
may deny leave to amend. In re W. States, 715 F.3d at 
738. The Court may deny leave to amend based on any 
one factor. Cf. Eminence Capital, 316 F.3d at 1502 
(“[A]bsent ... a strong showing of any of the ... Foman 
factors, there exists a presumption under Rule 15(a) in 

favor of granting leave to amend.”) (demonstrating that a 
showing of prejudice or a strong showing of any of the 
remaining Foman factors may warrant denying leave to 
amend). But, here, the Court addresses both prejudice to 
the opposing party and undue delay.
 

A. Prejudice to the Opposing Party
Of all the factors to consider, “prejudice to the opposing 
party requires the greatest consideration.” Eminence 
Capital, 316 F.3d at 1052. Stambanis argues that the 
additional expense of litigating new claims is not 
prejudicial to TBWA. (Reply 2, ECF No. 55). However, 
the Ninth Circuit has held to the contrary. In Jackson v. 
Bank of Hawaii, the Ninth Circuit held that conducting 
additional discovery on new claims “[advancing] different 
legal theories and [requiring] proof of different facts” 
prejudices the non-moving party. 902 F.2d 1385, 1387 
(9th Cir. 1990). There, the plaintiff sought leave to amend 
his complaint to add RICO claims. Id. The Ninth Circuit 
explained that “putting the defendants ‘through the time 
and expense of continued litigation on a new theory, with 
the possibility of additional discovery, would be 
manifestly unfair and unduly prejudicial.’ ” 902 F.2d 
1385, 1388 (9th Cir. 1990) (quoting Troxel Mfg. Co. v. 
Schwinn Bicycle Co., 489 F.2d 968, 971 (6th Cir. 1973)). 
Thus, the court denied the plaintiff’s motion for leave to 
amend. Id. at 1387–88 (citation omitted).
 
Here, Stambanis seeks to amend her complaint to include 
new claims for disability discrimination and related 
claims. Like in Jackson, Stambanis’s proposed claims rest 
on different legal theories than the claims asserted in her 
SAC and require the addition of new factual allegations 
not previously pleaded. (See Mot.) If the Court were to 
grant Stambanis’s Motion, TBWA would have to expend 
more time and incur additional litigation costs to conduct 
additional discovery. Accordingly, granting Stambanis 
leave to amend her complaint for a third time will 
prejudice TBWA.
 
Although the Court may deny the Motion on this basis 
alone, it also considers undue delay.
 

B. Undue Delay
The Ninth Circuit has described two scenarios where a 
court may find undue delay. See Jackson, 902 F.2d at 
1388. One aspect of the issue is whether an “amendment 
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... would produce an undue delay in the litigation.” Id. at 
1387. The second aspect is whether the plaintiff unduly 
delayed filing her amendment. See id. at 1387–89. The 
court in Jackson explained that, “relevant to evaluating 
the delay issue is whether the moving party knew or 
should have known the facts and theories raised by the 
amendment in the original pleading.” Id. at 1388. The 
Ninth Circuit has noted that, “late amendments to assert 
new theories are not reviewed favorably when the facts 
and the theory have been known to the party seeking 
amendment since the inception of the cause of action.” 
Acri v. Int’l Ass’n of Mach. & Aerospace Workers, 781 
F.2d 1393, 1398 (9th Cir. 1986) (citations omitted). See 
Jackson, 902 F.2d at 1388. (affirming denial of leave to 
amend in part because plaintiff did not cite “new facts or 
theories gleaned from the discovery period” to justify 
delay.)
 
*3 Here, Stambanis seeks to add factual allegations in her 
proposed TAC detailing events that happened to her 
during her employment in 2016. (See Mot.) Thus, these 
facts arose before Stambanis filed her SAC in 2019, yet 
she failed to include any claims for disability related 
discrimination. (See SAC.) Stambanis argues that the 
proposed amendments reflect facts uncovered during her 
investigation and discovery that were not known at the 
time she filed her SAC. (Reply 3.) However, the only fact 
Stambanis claims she discovered was that TBWA’s 
leadership was upset that Stambanis did not marry her 
partner and negotiated terms of the Letter Amendment. 
(Mot 10.) The lack of knowledge for this singular fact 
should not have precluded her from raising 
disability-related claims in prior complaints; furthermore, 
this fact appears to be unrelated to the claims she wishes 
to add. Although discovery may have uncovered specific 
facts related to her proposed claims, given that the facts 

arose before Stambanis filed her SAC, she had sufficient 
information to have filed her proposed claims earlier 
without the recently discovered factual allegations. 
Accordingly, the Court finds that Stambanis unnecessarily 
delayed seeking to assert these new claims.
 
The Court notes that Stambanis is correct in pointing out 
that delay alone is insufficient to establish undue delay, 
and that bad faith or prejudice must also exist. (Reply 3). 
See U.S. v. Webb, 655 F.2d 977, 980 (9th Cir. 1981). 
However, in the discussion above, the Court already 
established that granting leave to amend here would 
prejudice TBWA. As delay and prejudice both exist, the 
Court finds that this factor has been met.
 
As the court has found amending would cause prejudice 
and undue delay, granting leave to amend is not 
appropriate. Stambanis has already had two opportunities 
to amend her complaint. Accordingly, the Court denies 
Stambanis’s Motion.
 

V. CONCLUSION

For the foregoing reasons, the Court DENIES 
Stambanis’s Motion for Leave to Amend. (ECF No. 51.)
 
IT IS SO ORDERED.
 

All Citations

Slip Copy, 2020 WL 4060171

Footnotes

1 After carefully considering the papers filed related to the Motion, the Court deemed the matter appropriate for decision without 
oral argument. Fed. R. Civ. P. 78; L.R. 7-15.
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ORDER

SEAN P. FLYNN, UNITED STATES MAGISTRATE 
JUDGE

*1 Before the Court is Plaintiff’s Motion to Set Aside 
Previous Motion to Amend and Request for Leave to 
Amend Complaint in Light of New Claims (“Motion”) 
(Doc. 38) and Defendants’ responses in opposition (Docs. 
43, 46, and 50). Upon consideration, Plaintiff’s Motion is 
denied.
 

DISCUSSION

After more than 21 days from the service of a responsive 
pleading, a party may amend its pleading “only with the 
opposing party’s written consent or the court’s leave,” 
which “[t]he court should freely give when justice so 
requires.” Fed. R. Civ. P. 15(a)(2). A motion for leave to 
amend may be denied “(1) where there has been undue 
delay, bad faith, dilatory motive, or repeated failure to 
cure deficiencies by amendments previously allowed; (2) 
where allowing amendment would cause undue prejudice 
to the opposing party; or (3) where amendment would be 
futile.” In re Engle Cases, 767 F.3d 1082, 1108– 09 (11th 
Cir. 2014). A “denial of leave to amend is justified by 
futility when the complaint as amended is still subject to 
dismissal.” Hall v. United Ins. Co. of Am., 367 F.3d 1255, 
1263 (11th Cir. 2004) (citation omitted).
 
Plaintiff seeks to amend her Amended Complaint (Doc. 
11) to add: (1) TD Auto Finance, LLC (“TD Auto”) as an 
additional defendant; (2) claims against Bank of America 
and Portfolio Recovery Associates, LLC’s (“Portfolio”) 
for violating the Fair Debt Collection Practices Act 
(“FDCPA”); and (3) claims for civil conspiracy and civil 
aiding and abetting against Leonard Wolfe (“Wolfe”), an 
employee of Portfolio, and various attorneys involved in a 
2016 litigation initiated by Portfolio against Plaintiff (the 
“2016 Lawsuit”).1 While not specified in her Motion, 
Plaintiff does not assert any claim against Equifax or 
Experian in her proposed second amended complaint. For 
the reasons stated below, Plaintiff’s Motion is denied.
 

I. Shotgun Pleadings
In reviewing Plaintiff’s proposed second amended 
complaint, the Court applies the “liberal construction to 
which pro se pleadings are entitled.” Holsomback v. 
White, 133 F.3d 1382, 1386 (11th Cir. 1998). Liberal 
construction, however, does not mean that a pro se 
plaintiff can file an impermissible shotgun pleading. See 
Wilson v. Suarez, No. 17-CV-20718, 2018 WL 9458287, 
at *4 n.4 (S.D. Fla. Sept. 4, 2018). A “shotgun pleading” 
is a pleading that fails in “one degree or another, and in 
one way or another, to give the defendants adequate 
notice of the claims against them and the grounds upon 
which each claim rests.” Weiland v. Palm Beach County 
Sheriff’s Off., 792 F.3d 1313, 1323 (11th Cir. 2015). 
Among the various shotgun pleadings identified by the 
Eleventh Circuit, two are relevant here. Id. at 1322–23 
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(identifying four types of shotgun pleadings). The first is 
“a complaint containing multiple counts where each count 
adopts the allegations of all preceding counts, causing 
each successive count to carry all that came before and 
the last count to be a combination of the entire 
complaint.” Id. The second type is a complaint which 
does not separate into “a different count each cause of 
action or claim for relief.” Id. at 1323. Plaintiff’s 
proposed second amended complaint suffers from both 
deficiencies.
 
*2 Rather than specifying the factual allegations 
supporting each of the seven counts and seventeen claims 
described in her proposed second amended complaint, 
Plaintiff incorporates by reference “all relevant 
paragraphs of this [proposed second amended] 
Complaint.” (Doc. 38 at 8, 10–12, 14–20, and 25–26). 
Defendants and the Court are left to figure out on their 
own which facts are relevant to each specific claim. This 
type of pleading is impermissible. See Pelletier v. Zweifel, 
921 F.2d 1465, 1587 (11th Cir.1991) (describing 
“quintessential shotgun pleadings” as those that force the 
“district court [to] sift through the facts presented and 
decide for [itself] which were material to the particular 
cause of action asserted”). In addition, Paragraph 3 
“incorporates by reference all of the above factual 
paragraphs of this [proposed second amended] 
Complaint,” however, there are no such “above factual 
paragraphs.” Paragraphs 1 and 2 only state the nature of 
the action and the jurisdiction and venue.
 
Plaintiff’s proposed second amended complaint also is a 
shotgun pleading because it alleges up to five claims in a 
single count and combines Counts 6 and 7. See Weiland, 
792 F.3d at 1323 (describing one type of shotgun pleading 
as “one that commits the sin of not separating into a 
different count each cause of action or claim for relief”); 
Bickerstaff Clay Prods. Co. v. Harris Cnty., 89 F.3d 1481, 
1485 n. 4 (11th Cir. 1996) (“The complaint is a typical 
shotgun pleading, in that some of the counts present more 
than one discrete claim for relief”); Cesnik v. Edgewood 
Baptist Church, 88 F.3d 902, 905 (11th Cir. 1996) (stating 
that a complaint that “was framed in complete disregard 
of the principle that separate, discrete causes of action 
should be plead in separate counts” is a shotgun 
pleading). In order to promote clarity, each claim founded 
on a separate transaction or occurrence must be stated in a 
separate count. See Fed. R. Civ. P. 10(b); Anderson v. 
Dist. Bd. of Trustees of Cent. Fl. Comm. Coll., 77 F.3d 
364, 366 (11th Cir. 1996) (stating that failure to “present 
each claim for relief in a separate count, as required by 
Rule 10(b),” constitutes shotgun pleading).
 
As a result, Plaintiff’s proposed second amended 

complaint is a shotgun pleading that does not give 
adequate notice to Defendants of the factual grounds 
supporting each of Plaintiff’s claims. See Weiland, 792 
F.3d at 1323. “Courts in the Eleventh Circuit have little 
tolerance for shotgun pleadings.” Vibe Micro, Inc. v. 
Shabanets, 878 F.3d 1291, 1295 (11th Cir. 2018) 
(citations omitted). They “waste scarce judicial resources, 
inexorably broaden[ ] the scope of discovery, wreak 
havoc on appellate court dockets, and undermine[ ] the 
public’s respect for the courts.” Id. Thus, the proposed 
second amended complaint, in its current shotgun form, is 
futile.
 

II. Joinder of TD Auto
When adding parties, motions for leave to amend under 
Rule 15 are simultaneously governed by Rule 20(a), 
Federal Rules of Civil Procedure. See Lee Meml. Health 
System v. Glob. Excel Mgt., Inc., No. 
217CV458FTM99MRM, 2018 WL 3913909, at *6 (M.D. 
Fla. Aug. 2, 2018). A plaintiff may join unrelated claims 
and various defendants in one action if the claims arise 
“out of the same transaction, occurrence, or series of 
transactions or occurrences,” and “any question of law or 
fact common to all defendants will arise in the action.” 
Fed. R. Civ. P. 20(a)(2).
 
Plaintiff alleges that she signed a loan with TD Auto to 
finance the purchase of a vehicle. She further claims that 
despite paying the loan in full, TD Auto reported the loan 
as in default to credit reporting agencies such as 
Defendants Experian and Equifax. Joinder of TD Auto as 
a defendant is improper because Plaintiff has not alleged 
that her claims against TD Auto arise out of the same 
transaction, occurrence, or series of transactions or 
occurrences as those against the other Defendants.
 
In the proposed second amended complaint, Plaintiff does 
not specify the transactions and occurrences from which 
Plaintiff’s claims against Bank of American or Portfolio 
arise. In the Amended Complaint, however, Plaintiff 
alleges that despite notifying her creditors of being a 
victim of identity theft, the creditors failed to investigate 
the disputed debts and reported the debts to Equifax and 
Experian. While Plaintiff similarly alleges that TD Auto 
inaccurately reported a debt that Plaintiff did not owe, 
Plaintiff’s claims against TD Auto and the other 
Defendants arise out of unrelated occurrences. 
Specifically, Plaintiff’s claims against TD Auto arise out 
of the alleged misapplication of payments to the auto loan 
owed by Plaintiff to TD Auto, while Plaintiff’s asserted 
claims against the other Defendants arguably arise out of 
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a common occurrence of identity theft. See Interscope 
Records v. Does 1-25, No. 6:04-CV-197-ORL-22, 2004 
WL 6065737, at *5 (M.D. Fla. Apr. 1, 2004), report and 
recommendation adopted, No. 6:04-CV-197-ORL, 2004 
WL 7078585 (M.D. Fla. Apr. 27, 2004) (“Courts have 
consistently severed claims against unrelated defendants 
where the only similarity between the defendants are the 
allegations that they violated the same statute or acted in 
the same manner”). Because “Federal Rule of Civil 
Procedure 20 refers to the same transaction or occurrence 
not to similar transactions or occurrences,” the joinder of 
TD Auto as a party to this litigation is improper. See id. at 
*3 (emphasis in original).
 

III. Claims Against Portfolio and Bank of America 
for Violating the FDCPA

*3 Plaintiff seeks to amend her Amended Complaint to 
include claims against Portfolio and Bank of America for 
violating sections 1692d and 1692e of the FDCPA. Under 
the FDCPA, “[a] debt collector may not engage in any 
conduct the natural consequence of which is to harass, 
oppress, or abuse any person in connection with the 
collection of a debt,” 15 U.S.C. § 1692d. Similarly, “[a] 
debt collector may not use any false, deceptive, or 
misleading representation or means in connection with the 
collection of any debt.” 15 U.S.C. § 1692e. To state a 
claim under the FDCPA, a plaintiff must plausibly allege: 
“1) the defendant is a debt collector; (2) the challenged 
conduct is related to debt collection; and (3) the defendant 
has engaged in an act or omission prohibited by the 
FDCPA.” Hunstein v. Preferred Collection and Mgt. 
Services, Inc., No. 8:19-CV-983-T-60SPF, 2019 WL 
5578878, at *2 (M.D. Fla. Oct. 29, 2019) (citations 
omitted).
 
To overcome a motion to dismiss for failure to state a 
claim, “Federal Rule of Civil Procedure 8(a)(2) requires 
only a short and plain statement of the claim showing that 
the pleader is entitled to relief, in order to give the 
defendant fair notice of what the ... claim is and the 
grounds upon which it rests.” Bell A. Corp. v. Twombly, 
550 U.S. 544, 555 (2007) (citations and internal 
quotations omitted). “A plaintiff’s obligation to provide 
the grounds of his entitle[ment] to relief requires more 
than labels and conclusions, and a formulaic recitation of 
the elements of a cause of action will not do.” Id. Here, 
Plaintiff has alleged no factual allegations that plausibly 
state a claim against Bank of America or Portfolio. While 
Counts 4 and 5 incorporate “all relevant paragraphs,” the 
proposed second amended complaint is devoid of any 
factual allegations concerning Bank of America or 

Portfolio. Rather, the previous paragraphs in the proposed 
second amended complaint only refer to TD Auto (see 
Doc. 38 at ¶¶ 8–20). While the proposed second amended 
complaint may “refer by number to a paragraph in an 
earlier pleading,” Plaintiff fails to do so. See Fed. R. Civ. 
P. 10(b).
 
In addition, Plaintiff’s proposed second amended 
complaint as to Bank of America is futile because 
Plaintiff has not plausibly stated that Bank of America is a 
debt collector under 15 U.S.C. § 1692a(6). A “debt 
collector” is defined as

any person who uses any instrumentality of interstate 
commerce or the mails in any business the principal 
purpose of which is the collection of any debts, or who 
regularly collects or attempts to collect, directly or 
indirectly, debts owed or due or asserted to be owed or 
due another.

15 U.S.C. § 1692a(6). A creditor, unlike a debt collector, 
typically is not subject to the FDCPA, unless in collecting 
its own debts it “uses any name other than his own which 
would indicate that a third person is collecting or 
attempting to collect such debts.” Davidson v. Capital 
One Bank (USA), N.A., 797 F.3d 1309, 1313–14 (11th 
Cir. 2015). Here, there are no allegations that Bank of 
America sought to collect a debt owed to a third party or 
used a third party’s name to collect debts owed to it. 
Similarly, there are no factual allegations to infer that the 
“principal purpose” of Bank of America’s business is debt 
collection. See id. at 1316 (“[A] person who does not 
otherwise meet the requirements of § 1692a(6) is not a 
“debt collector” under the FDCPA”). Plaintiff has failed 
to sufficiently allege that Bank of America is a debt 
collector under the FDCPA. As a result, Plaintiff’s 
proposed amendment as to the Bank of America is futile.
 

IV. Claims Against Wolfe and Portfolio’s Attorneys 
Involved in the 2016 Lawsuit

In the proposed second amended complaint, Plaintiff 
seeks to add claims against Wolfe and Portfolio’s 
attorneys for aiding and abetting and civil conspiracy. 
Plaintiff contends that Wolfe lied and intentionally 
misrepresented facts in an affidavit filed in the 2016 
Lawsuit by stating:

*4 This affidavit is based upon my personal knowledge 
of Account Assignee’s record keeping system and my 
review of the business records of the Original Creditor 
U.S. BANK NATIONAL ASSOCIATION, including a 
review of the business records transferred to Account 
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Assignee
(Doc. 38 at 23, ¶109). Plaintiff offers no factual 
allegations to support her conclusory allegation. The 
allegation also appears to be contradicted by an exhibit to 
attached to the proposed second amended complaint—an 
account statement from U.S. Bank National Association 
(“U.S. Bank”) showing a debt owed by “Pamela Stenzel” 
to the U.S. Bank in the amount of $2301.88 (Doc. 38-1 at 
16).
 
Similarly, Plaintiff alleges that “PRA and Defendant 
Attorneys impermissibly and deceptively misrepresented 
a material fact” by “indicating that they did have a lawful 
assignment of account and thus, standing to collect a 
debt.” (Doc. 38 at 23, ¶ 112). Plaintiff, however, does not 
assert any factual allegations to plausible suggest that the 
$2301.88 debt owed to U.S. Bank was not assigned to 
Portfolio. While no specific accounts were identified, an 
exhibit to the proposed second amended complaint shows 
that some debts owned to U.S. Bank were, in fact, 
assigned to Portfolio (Doc. 38-15). Plaintiff’s conclusory 
allegations will not prevent dismissal of the proposed 
second amended complaint. See Oxford Asset Mgmt., Ltd. 
v. Jaharis, 297 F.3d 1182, 1188 (11th Cir. 2002) 
(“[C]onclusory allegations, unwarranted deductions of 
facts [,] or legal conclusions masquerading as facts will 
not prevent dismissal.”).
 
Nevertheless, even accepting Plaintiff’s conclusory 
allegations as true, the proposed amendment is futile for 
the reasons discussed below.
 

A. Aiding and Abetting

To establish the elements of a civil aiding and abetting 
claim, Plaintiff must show: “(1) an underlying violation 
on the part of the primary wrongdoer; (2) knowledge of 
the underlying violation by the alleged aider and abettor; 
and (3) the rendering of substantial assistance in 
committing the wrongdoing by the alleged aider and 
abettor.” Lawrence v. Bank of Am., N.A., 455 F. App’x. 
904, 906 (11th Cir. 2012). Plaintiff alleges that Wolfe and 
Portfolio’s attorneys, in their roles as Portfolio’s 
employee and agents: (1) abetted Portfolio in engaging in 
“illegal and fraudulent activity”; (2) had actual knowledge 
they were engaging in illegal and fraudulent activity; and 
(3) provided substantial assistance in the carrying out the 
illegal and fraudulent conduct (Doc. 38 at 26). As with 
other counts, Plaintiff’s proposed amendment provides 
nothing more than recitations of the elements of her 
claims, which are insufficient to survive a motion to 
dismiss. See Ashcroft v. Iqbal, 556 U.S. 662, 678 (stating 

that “[a] pleading that offers labels and conclusions or a 
formulaic recitation of the elements of a cause of action 
will not do.” (citations and internal quotations omitted).
 
Additionally, to the extent that Plaintiff alleges that Wolfe 
and Portfolio’s attorneys aided and abetted Portfolio’s 
violation the FDCPA by filing the 2016 Lawsuit, 
Plaintiff’s claim fails as a matter of law. Although the 
Eleven Circuit has recognized the existence of a direct 
cause of action for violating the FDCPA against attorneys 
involved in collection practices, Miljkovic v. Shafritz & 
Dinkin, P.A., 791 F.3d 1291, 1299 (11th Cir. 2015) (“all 
litigating activities of debt-collecting attorneys are subject 
to the FDCPA”) (emphasis in the original), the FDCPA 
does not authorize a cause of action for aiding and 
abetting.2 See 15 U.S.C § 1692k (describing the civil 
liability to which debt collectors are subject for failure to 
comply with the FDCPA provisions); Cent. Bank of 
Denver, N.A. v. First Interstate Bank of Denver, N.A., 511 
U.S. 164, 175 (1994) (“If ... Congress intended to impose 
aiding and abetting liability, we presume it would have 
used the words ‘aid’ and ‘abet’ in the statutory text.”); 
Rich v. BAC Home Loans Servicing LP, No. 
CV-11-00511-PHX-SRB, 2013 WL 10104612, at *5 (D. 
Ariz. Dec. 13, 2013) (stating that “[t]here is no support in 
the FDCPA for extending its coverage to secondary 
liability for aiding and abetting” because “[t]he FDCPA 
expressly imposes liability only for the violations of a 
debt collector”) (internal quotations omitted).
 
*5 Further, even if a cause of action for aiding and 
abetting a violation of the FDCPA exists, Plaintiff has not 
adequately alleged that Portfolio violated the FDCPA. 
Therefore, Plaintiff has not adequately alleged that Wolfe 
and Portfolio’s attorneys aided and abetted Portfolio’s 
violation under the FDCPA. See JAWHBS, LLC v. 
Arevalo, No. 15-CV-24176, 2017 WL 1345141, at *9 
n.10 (S.D. Fla. Apr. 12, 2017) (“The elements of a civil 
aiding and abetting claim, by their own terms, presuppose 
the existence of a violation”). As a result, Plaintiff’s 
proposed amendment is futile.
 

B. Civil Conspiracy

Plaintiff’s civil conspiracy claim fares no better. To state 
a claim for civil conspiracy under Florida law, a plaintiff 
must allege: “(a) an agreement between two or more 
parties, (b) to do an unlawful act or to do a lawful act by 
unlawful means, (c) the doing of some overt act in 
pursuance of the conspiracy, and (d) damage to plaintiff 
as a result of the acts done under the conspiracy.” United 
Techs. Corp. v. Mazer, 556 F.3d 1260, 1271 (11th Cir. 
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2009). A cause of action for civil conspiracy exists “only 
if the basis for the conspiracy is an independent wrong or 
tort which would constitute a cause of action if the wrong 
were done by one person.” Blatt v. Green, Rose, Kahn & 
Piotrkowski, 456 So. 2d 949, 950–51 (Fla. 3d DCA 1984).
 
Plaintiff alleges that Wolfe and Portfolio’s attorneys knew 
Portfolio owed a duty “not to engage in deceptive and 
illegal activity in the collection of any debt allegedly 
owed; and ... not [to] use any unfair or unconscionable 
means to collect any debt allegedly owed.” (Doc. 38 at 
26). Plaintiff further alleges that Portfolio’s attorneys 
“assisted [their] client in breaching its dut[ies] to the 
Plaintiff, as well as committing the tort of [fraud] inter 
alia against the Plaintiff” (Id. at 27). Finally, Plaintiff 
alleges that “the conduct of [Portfolio’s] Attorneys has 
proximately caused” Plaintiff’s damages, including 
damage to her “credit and credit worthiness” (Id. at 27).
 
Plaintiff’s proposed amendment fails to plausibly state the 
first two elements of a civil conspiracy claim. Plaintiff 
does not sufficiently allege the existence of an agreement 
between Wolfe and Portfolio’s attorneys to engage in 
unlawful conduct. Without an agreement to engage in an 
unlawful act, Plaintiff’s claim for civil conspiracy cannot 
lie. Plaintiff appears to allege that the underlying wrong is 
Portfolio’s violation of the FDCPA by using illegal 
litigation practices to collect debts, including the use of 
fraud. As discussed above, Plaintiff failed to plausibly 

state a violation of the FDCPA by Portfolio. Given that “a 
claim that is found not to be actionable cannot serve as 
the basis for a conspiracy claim,” see Am. United Life Ins. 
Co. v. Martinez, 480 F.3d 1043, 1067 (11th Cir. 2007), 
Plaintiff’s civil conspiracy claim must also fail.
 

CONCLUSION

Plaintiff’s proposed second amended complaint is an 
impermissible shotgun pleading. Joinder of TD Auto as a 
party is improper and Plaintiff fails to state a plausible 
cause of action against Bank of America, Portfolio, 
Wolfe, or Portfolio’s attorneys. Accordingly, it is 
ORDERED:

Plaintiff’s Motion to Set Aside Previous Motion to 
Amend and Request for Leave to Amend Complaint in 
Light of New Claims (Doc. 38) is denied without 
prejudice.

 
ORDERED in Tampa, Florida, on January 6, 2019.
 

All Citations

Slip Copy, 2020 WL 60156

Footnotes

1 Plaintiff’s Motion references Chandler Alexander’s Motion for Joinder. On November 4, 2019, the Court denied Mr. Alexander’s 
motion stating that “he is neither a party who must be joined under Fed. R. Civ. P. 19 nor a party eligible for permissive joinder 
under Fed. R. Civ. P. 20(a)(1)” (Doc. 68). Therefore, to the extent that Plaintiff’s Motion is seeking to join Mr. Alexander as a 
party, Plaintiff’s Motion is denied as moot.

2 A debt collector, however, may be vicariously liable for violating the FDCPA by employees and agents. See Palmer v. Dynamic 
Recovery Sols., LLC, No. 6:15-CV-59-ORL- 40KRS, 2016 WL 2348704, at *6 (M.D. Fla. May 4, 2016) (stating that “[i]n order to 
impose vicarious liability on a principal for its agent’s violation of the FDCPA, the plaintiff must show (1) that the principal 
controls or has the right to control the agent, and (2) the agent consents to act on the principal’s behalf”).

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, N.D. California,
San Jose Division.

Olga URISTA, Plaintiff,
v.

BANK OF AMERICA, N.A.; et al., 
Defendants.

No. C11–03097 HRL.
|

Jan. 3, 2012.

Attorneys and Law Firms

Patricia Ann Boyes, The Law Firm Of Patricia Ann 
Boyes, San Jose, CA, for Plaintiff.

Joseph Vincent Quattrocchi, Jr., Andrea Mcdonald Hicks, 
Michelle Marie Cammarata, San Francisco, CA, Stuart 
Winston Price, Irvine, CA, Christina Yu, Foothill Ranch, 
CA, for Defendants.

ORDER (1) GRANTING DEFENDANTS’ MOTIONS 
TO DISMISS; (2) DENYING DEFENDANTS’ 
MOTIONS TO STRIKE; AND (3) DENYING THE 
BANK OF AMERICA DEFENDANTS’ REQUEST 
FOR JUDICIAL NOTICE

HOWARD R. LLOYD, United States Magistrate Judge.

*1 Plaintiff Olga Urista filed the instant action in Santa 
Clara County Superior Court for alleged predatory 
lending practices in connection with her home mortgage. 
The original complaint asserted a claim for violation of 
the Truth in Lending Act (TILA), 15 U.S.C. § 1601, et 
seq., as well as several state law claims for relief. 
Defendants Bank of America, N.A., BAC Home Loans 
Servicing LP, and Edrina Pavel (collectively “Bank of 

America”) removed the matter here, asserting federal 
question jurisdiction. Defendant CalCounties consented to 
the removal.
 
All parties have expressly consented that all proceedings 
in this action may be heard and finally adjudicated by the 
undersigned. 28 U.S.C. § 636(c); Fed.R.Civ.P. 73. 
Pursuant to Fed.R.Civ.P 12(b) (6), both defendants, Bank 
of America and CalCounties, filed motions to dismiss the 
original complaint, which the court granted on October 
18, 2011. See Dkt. No. 52. Plaintiff timely filed her First 
Amended Complaint (“FAC”), which added two new 
claims for relief for negligence and violation of the 
covenant of good faith and fair dealing and added a 
defendant, the Federal Home Loan Mortgage Corporation 
(“Freddie Mac”). Dkt. No. 54. Plaintiff asserts that she 
served Freddie Mac with the FAC on November 3, 2011, 
but no certificate of service has been filed and Freddie 
Mac has not answered the FAC or otherwise appeared in 
this action. See Dkt. No. 72, p. 3. CalCounties and the 
Bank of America defendants now move to dismiss the 
FAC and to strike portions of the FAC. Dkt. Nos. 63, 65. 
Plaintiff has opposed the motions.
 
Upon consideration of the moving papers and oral 
argument, the court finds that the TILA claim for relief is 
not sufficiently pled as to any of the defendants, and that 
plaintiff cannot plead a tolling of the statute of limitations, 
and so GRANTS the Bank of America defendants’ 
motion to dismiss the TILA claim without leave to 
amend. Further, the court GRANTS both motions to 
dismiss as to the state claims, with leave to amend. The 
court DENIES the Bank of America defendants’ Motion 
to Strike, DENIES their Request for Judicial Notice, and 
DENIES defendant Calcounties’ Motion to Strike.
 

LEGAL STANDARD
On motion, a court may dismiss a complaint for failure to 
state a claim.  Fed. R. Civ. P. 12(b)(6). The federal rules 
require that a complaint include a “short and plain 
statement” showing the plaintiff is entitled to relief.  
Fed. R. Civ. P. 8(a)(2). The statement must “raise a right 
to relief above the speculative level .” Bell Atl. Corp. v. 
Twombly, 550 U.S. 544, 55, 127 S.Ct. 1955, ––––, 167 
L.Ed.2d 929, –––– (2007). However, only plausible 
claims for relief will survive a motion to dismiss. Ashcroft 
v. Iqbal, 556 U.S. 662, 129 S.Ct. 1937, 1950, 173 L.Ed.2d 
868 (2009). A claim is plausible if its factual content 
“allows the court to draw the reasonable inference that the 
defendant is liable for the misconduct alleged.” Id. at 
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1949. A plaintiff does not have to provide detailed facts, 
but the pleading must include “more than an unadorned, 
the-defendant-unlawfully-harmed-me accusation.” Id. at 
1950.
 
*2 In deciding a motion to dismiss, the court is ordinarily 
limited to the face of the complaint. Van Buskirk v. Cable 
News Network, Inc., 284 F.3d 977, 980 (9th Cir.2002). 
The factual allegations pled in the complaint must be 
taken as true and reasonable inferences drawn from them 
must be construed in favor of the nonmoving party. Cahill 
v. Liberty Mutual Ins. Co., 80 F.3d 336, 337–38 (9th 
Cir.1996); Mier v. Owens, 57 F.3d 747, 750 (9th 
Cir.1995) (citing Usher v. City of Los Angeles, 828 F.2d 
556, 561 (9th Cir.1987)). However, the court cannot 
assume that “the [plaintiff] can prove facts which [he or 
she] has not alleged.” Associated General Contractors of 
California, Inc. v. California State Council of Carpenters, 
459 U.S. 519, 526, 103 S.Ct. 897, 74 L.Ed.2d 723 (1983). 
“Nor is the court required to accept as true allegations that 
are merely conclusory, unwarranted deductions of fact, or 
unreasonable inferences.” Sprewell v. Golden State 
Warriors, 266 F.3d 979, 988 (9th Cir.2001) (citing Clegg 
v. Cult Awareness Network, 18 F.3d 752, 754–55 (9th 
Cir.1994)), amended on other grounds by 275 F.3d 1187 
(9th Cir.2001).
 
“A court should freely give leave [to amend] when justice 
so requires.”  Fed. R. Civ. P. 15(a)(2). “ ‘Four factors are 
commonly used to determine the propriety of a motion for 
leave to amend. These are: bad faith, undue delay, 
prejudice to the opposing party, and futility of 
amendment.’ “ Ditto v. McCurdy, 510 F.3d 1070, 1079 
(9th Cir.2007) (internal citations omitted). “Futility of 
amendment can, by itself, justify the denial of a motion 
for leave to amend.” Bonin v. Calderon, 59 F.3d 815, 845 
(9th Cir.1995). An amendment would be “futile” if there 
is no set of facts can be proved which would constitute a 
valid claim or defense. See Miller v. Rykoff–Sexton, Inc., 
845 F.2d 209, 214 (9th Cir.1988).
 

DISCUSSION

I. DEFENDANTS’ MOTIONS TO DISMISS

A. Plaintiff’s Sixth Claim under the Federal Truth in 
Lending Act (“TILA”), 15 U.S.C. § 1640 et seq. Against 
Bank of America Defendants
Plaintiff brings a claim for TILA violations against the 

Bank of America defendants only. The FAC does not 
clarify what specific TILA violations have occurred, nor 
does it clearly state what type of relief is sought. 
Defendants argue that Urista has failed to plead a tolling 
of the relevant statutes of limitations, and the court 
agrees.
 

1. Rescission
Within three days of consummation of any credit 
transaction in which a security interest is or will be 
retained or acquired in a customer’s residence, the 
customer shall have right to rescind the transaction, and 
the creditor is required to provide notification of the right 
to rescind. 15 U.S.C. § 1635(a). However, that right 
expires three years after the date of consummation of the 
transaction or upon the sale of the property, whichever 
occurs first. 15 U.S.C. § 1635(f). “[Section] 1635(f) 
completely extinguishes the right of rescission at the end 
of the 3–year period.” Beach v. Ocwen Federal Bank, 523 
U.S. 410, 412, 118 S.Ct. 1408, 140 L.Ed.2d 566 (1998); 
see also King v. California, 784 F.2d 910, 913 (9th 
Cir.1986) (holding that TILA, section 1635(f) is an 
“absolute limitation on rescission actions”). The Ninth 
Circuit construes section 1635(f) as a “statute of repose, 
depriving the courts of subject matter jurisdiction when a 
§ 1635 claim is brought outside the three-year limitation 
period.” Miguel v. Country Funding Corp., 309 F.3d 
1161, 1165 (9th Cir.2002). In this case, the record 
indicates that the loan was signed on February 1, 2008, 
three years and several months before plaintiff filed this 
action. See Rivera, 756 F.Supp.2d at 1198 (stating that “ 
‘if the borrower files his or her suit over three years from 
the date of a loan’s consummation, a court is powerless to 
grant rescission.’ “ (quoting Miguel, 309 F.3d at 1165)). 
Plaintiff did not timely exercise her right to rescission. In 
its October 18 order granting the defendants’ motions to 
dismiss, this court expressly notified the plaintiff that, to 
state a claim for rescission under TILA, she would have 
to allege “a knowing and willful concealment of 
wrongdoing by defendants that would suffice to toll the 
statute of limitations beyond its strict three year limit.” 
See Dkt. No. 52, p. 4. Plaintiff has not provided any 
additional facts to support a tolling of the statute of 
limitations and, given her failure to even attempt to do so, 
the court believes that she cannot. Therefore, any claim 
plaintiff has asserted for rescission under TILA is 
DISMISSED without leave to amend.
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2. Damages
*3 “TILA allows a plaintiff to seek damages from a 
‘creditor’....” Marzan v. Bank of America, 779 F.Supp.2d 
1140, (D.Haw.2011); 15 U.S.C. §§ 1640, 1641(c). TILA 
does not apply to servicers of a loan. 15 U.S.C. § 1641(f); 
Manuel v. Discovery Home Loans, 2010 WL 2889510 
*2–3 (N.D.Cal., July 22, 2010); Pacheco v. Homecomings 
Financial, LLC, 2010 WL 2629887 *10 n. 5 (N.D.Cal., 
June 29, 2010). This court dismissed plaintiff’s original 
claim for damages under TILA because she specifically 
asserted that BAC Home Loans Servicing was a loan 
servicer, and did not allege that any of the other 
defendants qualified as “creditors” from whom damages 
might be obtained. See Dkt. No. 1, Complaint, ¶ 6. As 
plaintiff has not amended any part of her FAC to identify 
one or more of the defendants as a creditor, the court must 
DISMISS her claim for damages.
 
Moreover, even if plaintiff had asserted that one or more 
of the defendants was a creditor, her claim is time-barred. 
Claims for damages under TILA are barred by a one-year 
statute of limitations, which begins to run “from the date 
of consummation of the transaction.” See King, 784 F.2d 
910, 915 (9th Cir.1986); see also 15 U.S.C. § 1640(e). In 
the instant case, plaintiff’s TILA claims arose, at the 
latest, at the closing of her loan modification on February 
1, 2008. (Complaint ¶ 26). Plaintiff did not file the instant 
action until June of 2011, several years after the 
limitations period expired. “[E]quitable tolling may, in the 
appropriate circumstances, suspend the limitations period 
until the borrower discovers or had reasonable 
opportunity to discover the fraud or nondisclosures that 
form the basis of the TILA action.” Id. at 915. A motion 
to dismiss on statute of limitations grounds should be 
granted only when the assertions of the complaint, read 
with the required liberality, would not permit the plaintiff 
to prove that the limitations period was tolled. See 
Plascencia v. Lending 1st Mortgage, 583 F.Supp.2d 1090, 
1097 (N.D.Cal.2008) (citing Durning v. First Boston 
Corp., 815 F.2d 1265, 1268 (9th Cir.1987)). The doctrine 
of equitable tolling applies in situations where, despite all 
due diligence, the party invoking the doctrine is unable to 
obtain vital information bearing on the existence of the 
claim, or where he has been induced or tricked by his 
adversary’s misconduct into allowing the deadline to pass. 
Hensley v. United States, 531 F.3d 1052, 1057–58 (9th 
Cir.2008). Plaintiff must provide facts “to explain how 
defendants concealed the true facts or why plaintiff could 
not otherwise have discovered the TILA violations at the 
consummation of her loan.” Wong v. American Servicing 
Co., Inc., 2009 WL 5113516 (E.D.Cal. Dec.18, 2009).
 
Plaintiff has not provided any additional facts in her FAC 
to explain how defendants concealed true facts or why 

plaintiff could not have discovered the TILA violation 
within the statutory period. Instead, she offers two 
paragraphs that assert that the one-year statute of 
limitations does not bar her claim. The court notes that 
plaintiff provides no legal authority for these assertions, 
and the Bank of America defendants only briefly address 
the legal insufficiency of these claims in their reply brief. 
See Dkt. No. 76, pp. 9–10.
 
*4 First, plaintiff claims that 15 U.S.C. § 1640 “does not 
bar a person from asserting a violation of § 1640 in an 
action to collect the debt which was brought, as is the 
case here, more than one year from the date of the 
occurrence of the violation as a matter of defense by 
recoupment or set-off in such action.” FAC ¶ 85 (citing 
15 U.S.C. § 1640(e)) (emphasis added). Second, plaintiff 
claims that the statute of limitations does not bar a 
consumer in default from asserting a violation of § 1640 
“as an original action, or as a defense or counterclaim to 
an action to collect amounts owed by the consumer 
brought by a person liable under § 1640.” FAC ¶ 86 
(citing 15 U.S.C. § 1640(h)).
 
Courts have consistently held that where a plaintiff has 
not stated facts to explain why she was unable to discover 
the violation within the limitations period, there is no 
equitable tolling and the plaintiff’s claim must fail. See, 
e.g., Lingad v. IndyMac Fed. Bank, 682 F.Supp.2d 1142, 
1147 (E.D.Cal.2010) ( “[W]hen a plaintiff fails to allege 
any facts demonstrating that the TILA violations alleged 
could not have been discovered by due diligence during 
the one-year statutory period, equitable tolling should not 
be applied.”); Thielen v. GMAC Mortg. Corp., 671 
F.Supp.2d 947, 954 (E.D.Mich.2009) (“the alleged acts 
giving rise to the TILA ... claims cannot, standing alone, 
also support equitable tolling”); Boursiquot v. Citibank 
F.S.B., 323 F.Supp.2d 350, 354 (D.Conn.2004) (holding 
that “the statute of limitations will not be tolled even 
though the Boursiquots could not have discovered the 
nondisclosure when they closed the loan” because 
plaintiff failed to allege fraudulent concealment). Here, 
Urista has failed to offer any facts to support an equitable 
tolling due to fraudulent concealment by the defendants.
 
In addition, plaintiff’s attempt to argue than § 1640(e) and 
§ 1640(h) do not bar her claim despite the one-year statute 
of limitations is ineffective. A plain reading of § 1640(e) 
indicates that the one-year statute of limitations is 
exempted only in a recoupment or set-off claim, “when 
the debtor’s claim is raised as a defense or a counterclaim 
to a creditor’s ‘action to collect the debt.’ ” Moor v. 
Travelers Ins. Co., 784 F.2d 632 (5th Cir.1986). “When 
the debtor hales the creditor into court, ... the claim by the 
debtor is affirmative rather than defense. As such, it is 
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subject to the one- and three-year limitations provisions.” 
Id., see also, Ortiz v. Accredited Home Lenders, Inc., 639 
F.Supp.2d 1159, 1164 (S.D.Cal.2009) (“[§ 1640(e) ] 
makes recoupment available only as a ‘defense’ in an 
‘action to collect a debt’). Plaintiff has not even asserted a 
claim for recoupment or set-off, and indeed, because these 
claims are defenses in an action to collect debt, she cannot 
assert them in this matter. Accordingly, Urista’s TILA 
claim is not exempt from the limitations provision 
pursuant to 1640(e).
 
*5 Plaintiff’s claim that § 1640(h) permits her to proceed 
despite the limitations provision also fails. § 1640(h) 
permits a consumer in default to raise a TILA violation as 
a defense in an action to collect brought by the alleged 
TILA violator, or as an original action where the 
consumer can state a TILA claim not barred by the 
one-year statute of limitations. See Dawson v. Thomas (In 
re Dawson), 411 B.R. 1, 48 (Bankr.D.D.C.2008) 
(defining § 1640(h)’s reference to “an original action” as 
meaning an action “not barred by the one-year statute of 
limitations”). In other bankruptcy proceedings, courts 
have determined that § 1640(h)’s purpose is to prohibit a 
creditor being sued under TILA from asserting the 
consumer’s default as a defense to a valid, non-timebarred 
TILA claim. Johnson v. Peoples Indep. Bank, N.A. (In re 
Johnson), 2008 Bankr.LEXIS 3371, *15, n. 9, 2008 WL 
5120114 (Bankr.N.D.Ala. Dec. 3, 2008) (“In other words, 
the consumer’s default cannot be raised as a defense by 
the creditor who is being sued under TILA in the 
consumer’s original action or in a counterclaim.”). 
Existing authority clearly indicates that § 1640(h) is 
intended as a protection for consumers in default, to allow 
them to bring valid TILA claims despite their default 
status. Plaintiff has offered no authority, and the court is 
not aware of any, which permits a plaintiff to use § 
1640(h) to bring a TILA claim otherwise barred by the 
one-year statute of limitations.
 
Plaintiff has failed to allege facts that support equitable 
tolling of the one-year statutes of limitations on TILA 
claims for damages. Neither has she offered valid legal 
authority for exempting this claim from the limitations 
provision. As plaintiff has not alleged any facts to support 
tolling despite this court’s order express direction that she 
do so, the court finds that she is unable to plead tolling. 
Accordingly, her TILA claim is DISMISSED without 
leave to amend.
 

B. Plaintiff’s State Law Claims
Without addressing the individual merits of each of 

plaintiff’s state claims, the court finds that the FAC as 
presently set forth does not appear to allege state law 
claims upon which relief can be granted. In conclusory, 
broad brush fashion, plaintiff offers a jumble of claims 
arising out of at least two separate series of events: her 
obtaining of the loan, and—years later—the attempted 
loan modification and ensuing foreclosure proceeding 
instituted by Bank of America. Moreover, she alleges 
most of her claims against all the defendants and states 
that each acted as agent of and in concert with the others, 
in spite of the fact that most of the defendants were only 
involved in either one or the other of the two series of 
events.
 
The court therefore GRANTS CalCounties’ and the Bank 
of America defendants’ motion to dismiss as to plaintiff’s 
state law claims, with leave to amend. Plaintiff may file 
an amended complaint which clearly sets forth each claim 
for relief, the facts relevant thereto, and plausibly leads to 
the conclusion that defendants are liable for the claim 
asserted within 14 days of the date of this order.
 

II. DEFENDANTS’ MOTION TO STRIKE
*6 Both CalCounties and the Bank of America defendants 
have also moved to strike portions of plaintiff’s 
complaint. CalCounties argues that the first claim for 
negligence against it should be stricken, as should 
plaintiff’s request for punitive damages. Dkt. No. 64. The 
Bank of America defendants argue that both of the newly 
added claims, for negligence and violation of the 
covenant of good faith and fair dealing, should be 
stricken. Dkt. No. 67. In opposition, plaintiff correctly 
argues that in its October 18 order, this court granted her 
leave to amend both her TILA and state law claims. Dkt. 
No. 72. The court DENIES both of the motions to strike 
for the reasons stated below.
 
Federal Rule of Civil Procedure 15 permits a party to 
amend her pleading “once as a matter of course [and] ... 
by leave of court ... and leave shall be freely given when 
justice so requires.” Fed.R.Civ.P. 15(a). The right to 
amend is broad, and encompasses the right “to add a new 
cause or theory of action.” Farrell v. Hollingsworth, 43 
F.R.D. 362, 363 (D.S.C.1968). Although the 9th Circuit 
has not addressed this issue, some California district 
courts have permitted plaintiffs to add new claims and 
parties when given leave to amend without limitation. 
See, e.g., Gilmore v. Union Pacific R. Co., 2010 U.S. 
Dist. LEXIS 50470, *4, 2010 WL 2089346 (E.D.Cal. 
May 21, 2010) (allowing plaintiff to add new claims 
without having asked leave because court had granted 
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leave to amend without limitation and defendants would 
not be prejudiced); DeLeon et al. v. Wells Fargo Bank et 
al., 2010 U.S. Dist. LEXIS 112941, *8–9, 2010 WL 
4285006 (N.D.Cal. Oct. 22, 2010) (finding that plaintiff 
was required to seek leave to amend to add new claims 
when prior dismissal specified only limited amendment 
had been granted).
 
In this case, the court granted plaintiff leave to amend 
without limitation, and while plaintiff would have been 
prudent to request leave to amend to add new claims and 
parties, the court will not elevate form over substance to 
strike the new claims and Freddie Mac. Thus, the Motions 
to Strike are DENIED.
 
The court also notes that by adding Freddie Mac as a 
party, the plaintiff confers federal subject matter 
jurisdiction over this action. See 12 U.S.C. § 1452. It 
remains to be seen whether plaintiff has effectively 
pleaded a claim for relief against the new defendant.
 

III. BANK OF AMERICA DEFENDANTS’ 
REQUEST FOR JUDICIAL NOTICE

Finally, the Bank of America defendants request judicial 
notice of three documents. These three documents have 
already been judicially noticed. See Dkt. No. 52, p. 7. 
Defendants’ request is redundant, and therefore DENIED 

as MOOT.
 

CONCLUSION
Based on the foregoing, it is ORDERED that:

1. Plaintiff’s TILA claim is dismissed without leave 
to amend.

2. Plaintiff’s remaining claims are dismissed with 
leave to amend.

3. Both of the pending motions to strike are denied.

4. Bank of America’s request for judicial notice is 
denied as moot.

*7 5. Plaintiff’s amended complaint shall be filed 
and served on defendants within 14 days of the date 
of this order.

 
IT IS SO ORDERED.
 

All Citations

Not Reported in F.Supp.2d, 2012 WL 10596

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Jason D Annigian, Law Office of Jason D Annigian APC, 
Claremont, CA, Anthony William Werbin, Downtown 
LA Law Group, Los Angeles, CA, for Sarah Weeks.

Megan J McMahon, Barry Clifford Snyder, Jeffrey Y 
Choi, Snyder Burnett Egerer LLP, Santa Barbara, CA, for 
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Proceedings: Oder (1) DENYING Plaintiff’s Motion 
for Leave to Amend Complaint and to Remand (Dkt. 
No. 26); and (2) VACATING the January 25, 2021 
Hearing (IN CHAMBERS)

The Honorable JESUS G. BERNAL, UNITED STATES 
DISTRICT JUDGE

*1 Before the Court is a motion for leave to amend 
complaint and to remand filed by Plaintiff Sarah Weeks. 
(“Motion,” Dkt. No. 26.) The Court finds this matter 
appropriate for resolution without a hearing. See Fed. R. 
Civ. P. 78; L.R. 7-15. After considering the papers filed in 
support of and in opposition to the Motion, the Court 
DENIES the Motion. The hearing scheduled for January 
25, 2021 is VACATED.
 

I. BACKGROUND

On April 10, 2019, Plaintiff filed her Complaint against 
Defendants La Quinta Holdings, Inc, LQ Management, 

L.L.C, and Does 1-25 in the Superior Court of the State of 
California for the County of San Bernardino. 
(“Complaint,” Dkt. No. 1-1.) The Complaint alleges one 
cause of action for negligence. (Id. ¶¶ 12-19.) On August 
28, 2019, Defendant LQ Management, LLC (“LQ”) 
removed the action to federal court on the basis of 
diversity jurisdiction. (“Notice of Removal,” Dkt. No. 1.)
 
Plaintiff filed the Motion on November 9, 2020, along 
with the Declaration of Anthony Werbin (“Werbin 
Declaration,” Dkt. No. 26-2). Defendant opposed the 
Motion on December 8, 2020. (“Opposition,” Dkt. No. 
29.) Plaintiff replied on December 22, 2020. (“Reply,” 
Dkt. No. 30.)
 

II. FACTUAL ALLEGATIONS

Plaintiff alleges the following facts. Defendants LQ 
Management, LLC (“LQM”) and Does 1-25 own, 
manage, supervise, inspect, and maintain La Quinta 
Hotel, located at 3555 Inland Empire Blvd., Ontario, 
California, 91764. (Compl. ¶ 6.) On April 8, 2018, 
Plaintiff was a paying guest at the Hotel, when she fell on 
a slick and wet floor in her hotel room. (Id. ¶ 5.) The fall 
required emergency transportation by ambulance to a 
hospital and surgery, and caused serious injuries, 
including seven fractures to Plaintiff’s patella. (Id.) While 
Defendants were on notice of the dangerous condition of 
the floor and shower area, there were no signs alerting 
Plaintiff that the floor was wet and slick, or other 
safeguards to ensure that the water did not leak from the 
shower into the bathroom area. (Id. ¶ 7.)
 
The proposed Defendant, H. Alexander Oh, is a manager 
of the Hotel. (Werbin Decl. ¶ 10.) Plaintiff asserts that Oh 
failed to ensure that Plaintiff’s room was free from 
dangerous conditions. (Mot.; Werbin Decl. ¶ 11.) Plaintiff 
argues that, as evidenced in a September 6, 2012 e-mail 
from Oh, he was aware of the issue of water leaking onto 
the bathroom floors, but did not fix the issue. (Id. ¶ 12.)
 

III. LEGAL STANDARD

After removal, if a plaintiff “seeks to join additional 
defendants whose joinder would destroy subject matter 
jurisdiction, the court may deny joinder, or permit joinder 
and remand the action to State court.” 28 U.S.C. § 
1447(e). Federal Rule of Civil Procedure 15 provides that 
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leave to amend “shall be freely given when justice so 
requires.” Fed. R. Civ. P. 15(a). The Ninth Circuit holds “ 
‘[t]his policy is to be applied with extreme liberality.’ ” 
Eminence Capital, L.L.C. v. Aspeon, Inc., 316 F.3d 1048, 
1051 (9th Cir. 2003) (quoting Owens v. Kaiser Found. 
Health Plan, Inc., 244 F.3d 708, 712 (9th Cir. 2001)). The 
Ninth Circuit considers five factors when considering a 
motion for leave to amend: (1) bad faith, (2) undue delay, 
(3) prejudice to the opposing party, (4) the futility of 
amendment, and (5) whether the plaintiff has previously 
amended his or her complaint. Nunes v. Ashcroft, 375 
F.3d 805, 808 (9th Cir. 2004). “The party opposing 
amendment bears the burden of showing prejudice, unfair 
delay, bad faith, or futility of amendment.” United Steel, 
Paper & Forestry, Rubber, Mfg., Energy, Allied Indus. & 
Serv. Workers Int’l Union, AFL-CIO, CLC v. 
ConocoPhillips Co., 2009 WL 650730, at *2 (C.D. Cal. 
Mar. 12, 2009) (citing Eminence Capital, 316 F.3d at 
1052; DCD Programs, Ltd. v. Leighton, 833 F.2d 183, 
186-87 (9th Cir. 1987)).
 
*2 However, some courts in this circuit have found that 
“the permissive amendment under Rule 15(a) does not 
apply when a plaintiff amends her complaint after 
removal to add a diversity destroying defendant.” Chan v. 
Bucephalus Alternative Energy Group, LLC, 2009 WL 
1108744, at *3 (N.D. Cal. 2009) (citing Bakshi v. Bayer 
Healthcare, LLC, 2007 WL 1232049, at *2 (N.D. Cal. 
2007)). These courts consider the following six factors: 
“(1) whether the party sought to be joined is needed for 
just adjudication and would be joined under Federal Rule 
of Civil Procedure 19(a); (2) whether the statute of 
limitations would preclude an original action against the 
new defendants in state court; (3) whether there has been 
unexplained delay in requesting joinder; (4) whether 
joinder is intended solely to defeat federal jurisdiction; (5) 
whether the claims against the new defendant appear 
valid; and (6) whether denial of joinder will prejudice the 
plaintiff.” See IBC Aviation Servs., Inc. v. Compania 
Mexicana de Aviacion, S.A. de C.V., 125 F. Supp. 2d 
1008, 1011 (N.D. Cal. 2000); Boon v. Allstate Ins. Co., 
299 F. Supp. 2d 1016, 1020 (C.D. Cal. 2002).
 

IV. DISCUSSION

Plaintiff moves to amend the Complaint to name H. 
Alexander Oh, a manager of the Hotel, as a Defendant. 
Because Oh is a California resident, Plaintiff also moves 
to remand the action to state court, arguing that the Court 
would no longer have subject matter jurisdiction. After 
considering the following six factors, the Court DENIES 
Plaintiff’s Motion.

 

A. Necessary Parties Under Rule 19(a)
The Court finds that H. Alexander Oh is not a necessary 
party under Rule 19(a). A “necessary party” under Rule 
19 is one “having an interest in the controversy, and who 
ought to be made [a] part[y], in order that the court may 
act on that rule which requires it to decide and finally 
determine the entire controversy, and do complete justice, 
by adjusting all the rights involved in it.” See CP Nat’l 
Corp. v. Bonneville Power Admin., 928 F.2d 805, 912 
(9th Cir. 1991) (citation omitted). The Ninth Circuit 
explains such a rule requires joinder for a party when 
“complete relief” cannot be accorded without such joinder 
or that disposing of the action without the joined party 
may (i) impede that person’s ability to protect their 
interest or (ii) leave an existing party at risk of incurring 
multiple or inconsistent obligations. See Fed. R. Civ. P. 
19(a); Northrop Corp. v. McDonnell Douglas Corp., 705 
F.2d 1030, 1043 (9th Cir. 1983).
 
Here, no such circumstances exist. Plaintiff seeks money 
damages, and Defendant LQM may be held liable for 
damages caused by its employees, even if Oh is not joined 
in this action. See Perez v. City of Huntington Park, 7 
Cal. App. 4th 817, 820 (1992) (citing Golceff v. 
Sugarman, 36 Cal. 2d 152, 154 (1950)). Plaintiff would 
be able to obtain complete relief in Oh’s absence. This 
factor weighs against amendment.
 

B. Statute of Limitations
The statute of limitations in California for personal injury 
claims is two years. Cal. Code Civ. Proc. § 335.1. The 
alleged incident occurred on April 8, 2018. (Compl. ¶ 5.) 
However, the statute of limitations was tolled from April 
6, 2020 until October 1, 2020 in light of the COVID-19 
pandemic. California Rules of Court, Emergency Rule 9. 
While the statute of limitations may have expired in 
October 2020, Defendant points out that Plaintiff 
informed Defendant of her intention to file a motion to 
amend and remand before this date. (Opp’n at 7; Choi 
Decl. ¶ 10.) However, Plaintiff did not seek to enter into a 
tolling agreement or file an action against Oh to preserve 
her right. (Id.) Plaintiff does not address this argument in 
her Reply. Although an expired statute of limitations 
generally favors allowing amendment, given these 
circumstances, the Court finds that this factor is neutral.
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C. Unexplained Delay
*3 “When determining whether to allow amendment to 
add a nondiverse party, courts consider whether the 
amendment was attempted in a timely fashion.” Clinco v. 
Roberts, 41 F. Supp. 2d 1080, 1083 (C.D. Cal. 1999) 
(finding amendment less than six weeks after complaint to 
be timely). Here, Plaintiff seeks to amend her Complaint 
more than one year after removal, and three months 
before the trial date. Moreover, Defendant argues that 
Plaintiff knew of Oh’s identity in October 2019 and 
acquired the e-mail at issue in December 2019. (Opp’n at 
10.) Yet, Plaintiff only undertook to amend the pleadings 
in November 2020, long after the deadline to amend the 
pleadings or add new parties, and after the statute of 
limitations on any claim against Oh had run. (Id.) Plaintiff 
responds that while the email that led Plaintiff to 
investigate Oh’s liability was provided in December 2019, 
moving counsel did not become aware of the document 
until June 22, 2020, when he took over the case and 
received the case file. (Reply at 2.) Still, Defendant does 
not explain prior counsel’s delay or the months-long gap 
between the date of this alleged discovery and Plaintiff’s 
motion. The Court finds that this delay was unreasonable. 
AmerisourceBergen Corp. v. Dialysist West, Inc., 465 
F.3d 946, 953 (9th Cir. 2006) (noting that an “eight month 
delay between the time of obtaining a relevant fact and 
seeking a leave to amend is unreasonable”). This factor 
therefore weighs heavily against amendment.
 

D. Purpose of Joinder
“[T]he motive of a plaintiff in seeking the joinder of an 
additional defendant is relevant to a trial court’s decision 
to grant the plaintiff leave to amend his original 
complaint.” Desert Empire Bank v. Ins. Co. of N. 
America, 623 F.2d 1371, 1376 (9th Cir. 1980). Defendant 
argues that Plaintiff’s motive for adding Oh as a party 
appears to be solely to defeat jurisdiction. (Opp’n at 7.) 
However, suspicion of amendment for the purpose of 
destroying diversity is not an important factor in this 
analysis, as Section 1447(e) gives courts flexibility in 
determining how to handle addition of 
diversity-destroying defendants. See IBC Aviation, 125 F. 
Supp. 2d at 1012 (citing Trotman, 1996 WL 428333, at *1 
(“The legislative history to § 1447(e) ... suggests that it 
was intended to undermine the doctrine employed by 
some courts that amendments which destroyed diversity 
were to be viewed with suspicion.”)). Although 
Defendant convincingly argues that Defendant seeks to 

add Oh for the purposes of defeating diversity, Plaintiffs’ 
underlying allegations are not so threadbare as to support 
a conclusion of bad faith. The Court therefore finds that 
this factor is neutral.
 

E. Validity of the Claims Against the New Defendant
Plaintiff’s claims appear to be viable. To state a facially 
viable claim for purposes of joinder under section 
1447(e), a plaintiff need not allege a claim with 
particularity or even plausibility. Instead, “under section 
1447(e), the Court need only determine whether the claim 
‘seems’ valid.” Freeman v. Cardinal Health Pharmacy 
Servs., LLC, 2015 WL 2006183, at *3 (E.D. Cal. May 1, 
2015) (quoting Hardin v. Wal-Mart Stores, Inc., 813 F. 
Supp. 2d 1167, 1174 (E.D. Cal. 2011)); see also Sabag, 
2016 WL 6581154, at *6 (“In considering the validity of 
plaintiff’s claims, the [c]ourt need only determine whether 
the claim seems valid which is not the same as the 
standard in either a motion to dismiss or a motion for 
summary judgment.”) (internal quotations omitted).
 
Here, Plaintiff seeks to assert one cause of action of 
negligence against Oh. (Proposed First Amended 
Complaint, Mot. Ex. 3.) To state a claim for negligence, a 
plaintiff must establish: (1) the defendant had a duty to 
use due care, (2) the defendant breached that duty, and (3) 
that breach was the proximate or legal cause of the 
resulting injury. Hayes v. City of San Diego, 57 Cal. 4th 
622, 629 (2013) (citations omitted).
 
Plaintiff argues that as the Hotel manager, Oh had a duty 
to ensure that the premises were safe and free of danger. 
(Reply at 5.) Plaintiff alleges that he had knowledge of a 
dangerous condition, as evidenced by the 2012 e-mail, 
and that this dangerous condition was present on the date 
of the incident and caused Plaintiff’s injury. (Id.) 
Defendant argues that Plaintiff’s theory of liability fails 
because: (1) the issue described in the e-mail was 
remedied long before the accident and (2) did not cause 
the spill Plaintiff allegedly slipped on; (3) Plaintiff cannot 
prove that Oh had notice of the specific condition alleged 
in her complaint; and (4) there is evidence that Plaintiff 
slipped on a banana peel, and not water. (Opp’n at 8-9.) 
However, these are all questions of fact, which do not 
foreclose Plaintiff’s claims as a matter of law. The Court 
finds that Plaintiff’s negligence claim against Oh “seems 
valid.” Freeman, 2015 WL 2006183, at *3. This factor 
favors amendment.
 

Case 2:19-ap-01147-SK    Doc 267-1    Filed 06/09/21    Entered 06/09/21 11:45:48    Desc
Appendix     Page 138 of 161



Weeks v. La Quinta Holdings Inc., Slip Copy (2021)

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 4

F. Prejudice to Plaintiff
*4 The Court finds that Plaintiff would not be prejudiced 
by denial of leave to amend because Plaintiff may 
subpoena Oh to testify at trial to, for example, establish 
La Quinta’s actual or constructive knowledge of the 
dangerous condition at issue. Newcombe v. Adolf Coors 
Co., 157 F.3d 686, 691 (9th Cir. 1998). In turn, Defendant 
would be prejudiced if the case were to be remanded on 
the eve of trial, having expended significant resources to 
prepare the case. (Opp’n at 9; Choi Decl. ¶ 12.) This 
factor therefore weighs against amendment.
 
Considering the above factors as a whole, the Court finds 
amendment is not warranted. While the claims against Oh 
seem to be facially valid, the proposed Defendant is not a 
necessary party, the significant delay in seeking 
amendment is Plaintiff’s own doing, and Plaintiff would 
not be prejudiced by a denial of leave to amend. 
Accordingly, the Court DENIES the Motion to amend. 

Having determined that leave to amend is not warranted, 
the Court further DENIES the Motion to remand, because 
Plaintiff does not argue another ground for remand.
 

V. CONCLUSION

For the reasons above, the Court DENIES Plaintiff’s 
Motion. The hearing set for January 25, 2021 is 
VACATED.
 
IT IS SO ORDERED.
 

All Citations

Slip Copy, 2021 WL 230035

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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ORDER GRANTING DEFENDANT LOCAL 220’S 
MOTION TO DISMISS IN PART AND GRANTING 
LEAVE TO AMEND

(ECF Nos. 25, 27, 29)

Lawrence J. O’Neill, UNITED STATES DISTRICT 
JUDGE

I. INTRODUCTION

*1 Plaintiff Wonderful Real Estate Development LLC 
(“Wonderful” or “Plaintiff”) brings this action under the 
Racketeer Influenced and Corrupt Organizations Act 
(“RICO”), 18 U.S.C. § 1962, and also brings state law 
claims for violation of California’s Unfair Competition 
law, Cal. Bus. & Prof. Code § 17200, and attempted 
extortion. Wonderful sues the Laborers International 
Union of North America Local 220 (“Local 220”); 
Southern California District Council of Laborers (“So. 
Cal. District Council”); Jon P. Preciado; Ernesto J. 
Ordonez; Sergio Rascon; and Alexander B. Cvitan 
(“Individual Defendants”) (collectively “Defendants”).
 
On July 8, 2019, Plaintiff filed a first amended complaint 
(“FAC”) in response to Defendants’ motions to dismiss. 
ECF No. 21. Subject matter jurisdiction is alleged 
pursuant to 28 U.S.C. §§ 1331, 1337 and 1367. Local 220, 
So. Cal. District Council, and the Individual Defendants 
each filed separate motions to dismiss pursuant to the 
Federal Rules of Civil Procedure raising different 
arguments for dismissal of the five causes of action 
contained in the FAC. ECF Nos. 25, 27, 29. Plaintiff 
opposed, ECF Nos. 33, 34, 35, and Defendants replied. 
ECF Nos. 38, 39, 40. The matter was taken under 
submission on the papers pursuant to Local Rule 230(g). 
After the motions to dismiss were taken off calendar, 
Defendants filed a special motion to strike the two state 
law claims pursuant to California’s anti-SLAPP statute, 
Cal. Code Civ. Proc. § 425.16, and Federal Rule of Civil 
Procedure 12(f). ECF Nos. 44-45. Plaintiff opposed, ECF 
No. 47, and Defendants replied. ECF No. 49. For reasons 
set forth below, Defendant Local 220’s motion to dismiss, 
ECF No. 25, is granted in part and the other motions are 
denied.
 

II. FACTUAL BACKGROUND1

Wonderful is a real estate development company that 
develops a variety of industrial properties. FAC ¶ 14. 
Defendant So. Cal. District Council is one of forty-four 
chartered district councils of the Laborers’ International 
Union of North America (“LIUNA”). So. Cal. District 
Council has 14 affiliated local chapters, including Local 
220. Id. ¶ 15. “The objective of the [So. Cal.] District 
Council is to ‘unify all of the economic and other forces 
of the affiliated Local Unions in its area, as a central 
representative body of such Local Unions[,]’ ” and the 
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Council has the authority to negotiate for and enter into 
agreements with employers on behalf of its affiliated local 
unions. Id. (quoting LIUNA District Council’s 
constitution). Id. Local 220 is an affiliated local union of 
the So. Cal. District Council with its principal place of 
business in Bakersfield, California. Id. ¶ 16. Defendant 
Jon Preciado is the Business Manager for So. Cal. District 
Council. Id. ¶ 18. Defendant Ernesto Ordonez is So Cal. 
District Council’s Secretary-Treasurer. Id.¶ 19. Defendant 
Sergio Rascon is the Business Manager of Local 300, 
President of So. Cal. District Council, and Vice President 
of LIUNA. Id. ¶ 20. Defendant Alexander Cvitan serves 
as General Counsel for LIUNA. Id. ¶ 17
 
*2 Wonderful alleges that Local 220, So. Cal. District 
Council, together with the Individual Defendants, are part 
of an association-in-fact enterprise that, along with the So. 
Cal. District Council’s other affiliated local unions, 
comprise the “Union Enterprise.” Id. ¶ 2. The Union 
Enterprise is alleged to be engaged in a continuing pattern 
and practice of filing sham litigation and administrative 
challenges against real estate developers under the 
California Environmental Quality Act (“CEQA”), Cal. 
Pub. Res. Code § 21000, et seq. It is alleged that the sole 
purpose of the CEQA challenges is extorting developers 
for Project Labor Agreements (“PLAs”) to force them to 
use exclusively Union Enterprise labor for development 
projects. Id. at ¶2. The So. Cal. District Council and its 
local chapters, which are operating under its direction and 
control, are filing sham CEQA actions against real estate 
developers for the purpose of extracting PLAs for the 
financial gain of its union and union members rather than 
for environmental reasons. Id. ¶ 2. According to 
Wonderful:

The Union Enterprise’s practice of challenging 
construction projects under the guise of CEQA is 
rampant and has become the status quo in Southern 
California on projects that are of substantial enough 
scale to attract union attention. In fact, this fraudulent, 
extortionist, and anti-competitive conduct is so 
prevalent that the industry has developed its own 
codeword to describe it: “greenmail.” There is even a 
website (www.phonyuniontreehuggers.com) dedicated 
to tracking union opposition to countless public and 
private sector projects throughout California “on 
environmental grounds....with the ulterior motive of 
extracting something of economic value from the 
public or private owner.”

Id. ¶ 3. Most developers buckle under the pressure and 
settle with the Union Enterprise to avoid the delays and 
costs associated with sham CEQA litigation. Id. ¶ 4. As a 
condition of settlement of the CEQA action, developers 
sign PLAs committing to the exclusive use of Union 
Enterprise labor. Id. This extortionist business model 

serves to exclude nonunion contractors and labor from a 
would-be competitive bidding process. Id. ¶ 5.
 
Wonderful has the development rights for an industrial 
park in the City of Shafter. Id. ¶ 1. The park has 8 million 
square feet of buildings, consisting predominantly of 
distribution facilities but also including 16 large retailers. 
Id. To date the industrial park has created approximately 
5,000 jobs in the City of Shafter. Id. There are future 
plans for further development. Id. In October 2018, 
Wonderful Nut Orchard LLC sold a parcel of land in 
Shafter, Lot 29A, to Wal-Mart Stores East, L.P. so 
Wal-Mart could build a cold storage facility. Id.¶ 26. The 
City of Shafter issued a project approval and a notice of 
exemption for Lot 29A in October 2018. Id. ¶¶ 27-28. 
Also in October 2018, the City of Shafter issued a project 
approval and a notice of exemption to Wonderful for 
Wonderful’s development of a one million square foot 
distribution warehouse located at 4500 Express Avenue in 
Shafter, California (“Lot 16 Distribution Facility”). Id. 
¶¶29-30.
 
In November 2018, following the City of Shafter’s project 
approvals for Lot 29A and the Lot 16 Distribution 
Facility, the Union Enterprise filed a CEQA challenge to 
both development projects in the Superior Court for the 
County of Kern. Id. ¶ 8. The CEQA petition asserts that 
the City of Shafter violated CEQA by treating the project 
approvals as ministerial acts and issuing notices of 
exemption without subjecting them to environmental 
reviews. Id. ¶ 9-10. The Union Enterprise abandoned its 
CEQA claim against Wal-Mart in January 2019 by filing 
a request for dismissal allegedly after learning that 
Wal-Mart had already hired a contractor for Lot 29A thus 
preventing Local 220 from extracting a PLA from 
Wal-Mart for Lot 29A. Id. “As to Wonderful, the Union 
Enterprise is seeking to hold the Lot 16 Distribution 
Facility hostage unless and until Wonderful agrees to 
enter into a PLA with [the Union] for all of Wonderful’s 
future Shafter developments for the next ten years. At no 
point has LIUNA requested any environmental review or 
expressed any environmental concerns in conjunction 
with its demanded ransom. For the Lot 16 Distribution 
Facility alone, Wonderful would have incurred over $2 
million in additional costs if it were forced to use LIUNA 
labor.” Id. ¶ 10 (emphasis in original). The CEQA case 
concerning the Lot 16 Distribution Facility has not yet 
been adjudicated. Id. ¶ 11.
 
*3 Wonderful alleges that upon information and belief, 
the Union Enterprise is engaged in an ongoing pattern and 
practice of filing sham CEQA oppositions without regard 
to the merits of the action with the sole purpose of 
coercing, intimidating, extorting, and pressuring 
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developers to award them labor agreements. Id. ¶ 35. The 
Union Enterprise allegedly filed a CEQA action in Los 
Angeles Superior Court challenging the Icon Panorama 
Project in Panorama City after attempting to induce 
relevant governmental agencies to deny approval for the 
Project for not complying with CEQA. Id. ¶ 37-39.2 This 
Icon CEQA Action also allegedly was brought without 
regard for the merits or environmental concerns but for 
the alternate goal of forcing Icon to use exclusively union 
labor for the project. Id.
 
The FAC alleges other examples of the Union 
Enterprise’s “extortionate conduct” including a CEQA 
challenge to a 2.89 million square foot development park, 
Laborers International Union of North America, Local 
1184 v. City of Beaumont et al., Riverside Sup. Ct. Case 
No. RIC1616400, which was allegedly dismissed within 
months of filing after obtaining a labor agreement from 
the developer. Id. ¶¶ 11, 41. In July 2018, the Union 
Enterprise filed a CEQA action seeking to block 
construction of “Merge 56,” a 72-acre mixed use project 
in San Diego County, LIUNA Local Union 89 v. City of 
San Diego, No. 37-2018-00035233-CU-WM-NC (San 
Diego Super. Ct. filed July 13, 2018). Id. ¶42. The Merge 
56 developers reported that the Union Enterprise 
requested a PLA in exchange for dismissal of its CEQA 
lawsuit and called for the state legislature to prohibit 
disingenuous use of environmental laws. Id. ¶43 (citing 
https://www.delmartimes.net/news/sd-cm-nc-merge-56-ht
mlstory.html). In October 2018, the Union Enterprise 
filed a CEQA petition seeking to block Palo Verde Center 
LLC’s development of a 2.5 million square foot cannabis 
cultivation center in the City of Blythe, Light, et al. v. 
City of Blythe, et al., No. RIC1821829 (Riverside Super. 
Ct. filed Oct. 17, 2018), and the developer’s CEO 
reported that LIUNA requested a PLA as a condition to 
settle its environmental lawsuit. Id. ¶¶ 44-45 (citing 
https://www.pvvt.com/blythe_news/labor-ceqa-suit-filed-
vs-cannabis-project-palo-verde-center/article_2cb2f48e-fd
a6-11e8-8bcc-dfd2613659cb.html). Lastly, in November 
2018, the Union Enterprise filed a CEQA action in Los 
Angeles Superior Court to block construction of “520 
Mateo,” a mixed use development in Downtown Los 
Angeles, LIUNA, Local 300 v. City of Los Angeles, et al., 
No. 18STCP03003 (Los Angeles Super. Ct. filed Nov. 30, 
2018). Id. ¶ 46. The 520 San Mateo CEQA action was for 
the sole purpose of extracting a PLA for its union 
members but was dismissed in January 2019 without 
obtaining any concession related to environmental review. 
Id. ¶¶ 47-48. No PLA was disclosed as part of the 
dismissal. Id. ¶ 48. Wonderful alleges that these examples 
are “merely the tip of the iceberg when it comes to the 
Union Enterprise’s ubiquitous attempts to use the CEQA 
process for its own self-dealing.” Id. ¶ 49. In sum, 

Wonderful alleges six CEQA actions, including the City 
of Shafter CEQA challenge, that were filed by the Union 
Enterprise for an allegedly extortionary purpose.
 
By engaging in the extortionist activities described, Local 
220, So. Cal. District Council and the Individual 
Defendants are alleged to have violated RICO, the 
California unfair competition laws, and have engaged in 
attempted extortion. Id. ¶ 13 As to the individual 
Defendants, the FAC alleges that they had some level of 
involvement with the filings of CEQA challenges to 
extort PLAs. See id. ¶¶ 17-20. Defendant Cvitan, 
LIUNA’s General Counsel, formed a non-profit 
organization, Support Alliance for Environmental 
Responsibility (“SAFER”), in January 2019 to challenge 
development projects under CEQA in order to secure 
PLAs for LIUNA. Id. ¶17. SAFER shares the same 
address and suite number as the So. Cal. District Council. 
Id. Defendant Cvitan communicated with Wal-Mart and 
Wonderful regarding the Shafter CEQA challenges and 
offered to dismiss the litigation in exchange for long term 
PLAs between Wonderful and LIUNA. Id. Defendant 
Preciado also was involved in forming SAFER for the 
purpose of challenging development projects under 
CEQA in order to secure PLAs for LIUNA. Id. ¶ 18. 
Defendant Ordonez and Defendant Rascon are “aware of, 
participate[ ] in, and ratif[y] the Union Enterprise’s use of 
meritless CEQA challenges to development projects and 
negotiation of PLAs in settlement of such challenges.” Id. 
¶¶ 19-20. “The number of times that [Ordonez and 
Rascon] ha[ve] been involved in the Union Enterprise to 
extort labor agreements from developers is unknown, but 
far exceeds two times.” Id.
 
*4 Wonderful’s FAC states five causes of action for: 1) 
violation of the RICO, 18 U.S.C. § 1962(c); 2) violation 
of RICO, 18 U.S.C. § 1962(d), by conspiring to violate 18 
U.S.C. § 1962(c); 3) violation of RICO, 18 U.S.C. § 
1962(d), by conspiring to violate 18 U.S.C. § 1962(b); 4) 
violation of California’s Unfair Competition law 
(“UCL”), Cal. Bus. & Prof. Code § 17200; and 5) 
attempted extortion.
 

III. LEGAL STANDARD

A motion to dismiss pursuant to Federal Rule of Civil 
Procedure 12(b)(6) is a challenge to the sufficiency of the 
allegations set forth in the complaint. Navarro v. Block, 
250 F.3d 729, 732 (9th Cir. 2001). A 12(b)(6) dismissal is 
proper where there is either a “lack of a cognizable legal 
theory” or “the absence of sufficient facts alleged under a 
cognizable legal theory.” Balistreri v. Pacifica Police 
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Dept., 901 F.2d 696, 699 (9th Cir. 1990). In determining 
whether a complaint states a claim upon which relief may 
be granted, the Court accepts as true the allegations in the 
complaint, construes the pleading in the light most 
favorable to the party opposing the motion, and resolves 
all doubts in the pleader’s favor. Lazy Y Ranch Ltd. v. 
Behrens, 546 F.3d 580, 588 (9th Cir. 2008).
 
Under Rule 8(a), a complaint must contain “a short and 
plain statement of the claim showing that the pleader is 
entitled to relief,” in order to “give the defendant fair 
notice of what the...claim is and the grounds upon which 
it rests.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570, 
127 S.Ct. 1955, 167 L.Ed.2d 929 (2007). A plaintiff is 
required to allege “enough facts to state a claim to relief 
that is plausible on its face.” Twombly, 550 U.S. at 570, 
127 S.Ct. 1955. “A claim has facial plausibility when the 
plaintiff pleads factual content that allows the court to 
draw the reasonable inference that the defendant is liable 
for the misconduct alleged.” Ashcroft v. Iqbal, 556 U.S. 
662, 678, 129 S.Ct. 1937, 173 L.Ed.2d 868 (2009). “The 
plausibility standard is not akin to a ‘probability 
requirement,’ but it asks for more than a sheer possibility 
that a defendant has acted unlawfully.” Id. (quoting 
Twombly, 550 U.S. at 556, 127 S.Ct. 1955).
 
While Rule 8(a) does not require detailed factual 
allegations, “it demands more than an unadorned, the 
defendant-unlawfully-harmed-me accusation.” Iqbal, 556 
U.S. at 678, 129 S.Ct. 1937. A pleading is insufficient if it 
offers mere “labels and conclusions” or “a formulaic 
recitation of the elements of a cause of action.” Twombly, 
550 U.S. at 555, 127 S.Ct. 1955; see also Iqbal, 556 U.S. 
at 678, 129 S.Ct. 1937 (“Threadbare recitals of the 
elements of a cause of action, supported by mere 
conclusory statements, do not suffice.”). Moreover, it is 
inappropriate to assume that the plaintiff “can prove facts 
that it has not alleged or that the defendants have violated 
the...laws in ways that have not been alleged[.]” 
Associated Gen. Contractors of Cal., Inc. v. Cal. State 
Council of Carpenters, 459 U.S. 519, 526, 103 S.Ct. 897, 
74 L.Ed.2d 723 (1983). In practice, “a complaint...must 
contain either direct or inferential allegations respecting 
all the material elements necessary to sustain recovery 
under some viable legal theory.” Twombly, 550 U.S. at 
562, 127 S.Ct. 1955. In other words, the complaint must 
describe the alleged misconduct in enough detail to lay 
the foundation for an identified legal claim.
 
“Dismissal without leave to amend is proper if it is clear 
that the complaint could not be saved by amendment.” 
Kendall v. Visa U.S.A., Inc., 518 F.3d 1042, 1051 (9th 
Cir. 2008). To the extent that the pleadings can be cured 
by the allegation of additional facts, the Court will afford 

the plaintiff leave to amend. Cook, Perkiss and Liehe, Inc. 
v. N. Cal. Collection Serv. Inc., 911 F.2d 242, 247 (9th 
Cir. 1990) (citations omitted).
 

IV. DISCUSSION

*5 The Defendants in this case have brought three 
separate motions to dismiss, pursuant to Federal Rule of 
Civil Procedure 12(b)(1) and 12(b)(6),3 and a special 
motion to strike under California’s anti-SLAPP statute, 
Cal. Code Civ. Proc. § 425.16(e)(1), (2), and (4). 
Specifically, Local 220, So. Cal. District Council, and the 
Individual Defendants each brought a motion to dismiss 
positing different arguments in each motion but joining in 
the others as well. See ECF No. 25, 27, 29. After the 
motions to dismiss became ripe, the Defendants then filed 
a special motion to strike the two state law claims under 
California’s UCL and for attempted extortion. ECF Nos. 
44-45. Local 220 submits that only if the Court 
determines that Plaintiff has overcome the defenses in 
Local 220’s motion to dismiss should it turn to the 
substance of the Plaintiff’s causes of action on their 
merits which are addressed in the two other motions to 
dismiss. ECF No. 25-1 at 12.4 The special motion to 
strike’s substantive arguments concerning the merits of 
the claims parallel the arguments made in Local 220’s 
motion to dismiss with regard to the state law claims. 
ECF No. 45 at 14-19, Accordingly, the Court first 
addresses Local 220’s motion to dismiss.
 

A. Local 220’s Motion to Dismiss
Local 220 moves to dismiss the FAC arguing (1) all 
claims must be dismissed under the Noerr- Pennington 
doctrine because Local 220’s underlying CEQA petition 
is not a sham; (2) the state law claims are barred by the 
California litigation privilege, Cal. Civ. Code § 47(b); (3) 
the state law claims are preempted by the NLRA; and (4) 
the Court lacks subject matter jurisdiction to consider 
injunctive relief. ECF No. 25.
 
Local 220 submits that because the petitioning conduct at 
the heart of this dispute is insulated from liability by the 
First Amendment under the Noerr-Pennington doctrine, 
all the claims must be dismissed. ECF No. 25-1 at 11, 
15-29. As a related argument, Local 220 submits that 
because the underlying conduct is not a sham, all of 
Plaintiff’s claims fail on the merits. ECF No. 25-1 at 11. 
Local 220 submits that “[n]ot only does Plaintiff’s 
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contention that the CEQA Petition is a sham fail on the 
grounds that the legal question raised by that petition is 
non-frivolous, it also fails because Plaintiff cannot 
accurately characterize Local 220’s CEQA Petition as 
part of an ‘ongoing pattern and practice of filing sham 
CEQA oppositions’ throughout Southern California.” Id. 
at 13. Defendants submitted the City of Shafter CEQA 
petition as part of their request for judicial notice filed 
along with their motion. ECF No. 32.5 However, the Court 
will not engage in an extensive review of that petition at 
this stage since Plaintiff’s FAC does not allege sufficient 
facts as to the objective merits of the alleged sham 
litigation. Because Plaintiff has not alleged sufficient facts 
to overcome Noerr-Pennington immunity and relatedly 
the Court is unable to determine on the facts alleged if the 
sham litigation exception applies, the Court declines to 
reach the remaining arguments in Local 220’s motion or 
the other motions to dismiss. For the reasons set forth 
herein the Court finds that the Noerr-Pennington doctrine 
bars Plaintiff’s claims as currently pled but grants 
Plaintiff leave to amend.
 

1. Noerr-Pennington Doctrine6

*6 The Noerr-Pennington doctrine derives from the First 
Amendment’s guarantee of “the right of the people...to 
petition the Government for a redress of grievances.” U.S. 
Const. amend. I. “Under the Noerr-Pennington doctrine, 
those who petition any department of the government for 
redress are generally immune from statutory liability for 
their petitioning conduct.” Sosa v. DIRECTV, Inc., 437 
F.3d 923, 929 (9th Cir. 2006); Prof’l Real Estate Inv’rs, 
Inc. v. Columbia Pictures Indus., Inc., 508 U.S. 49, 56, 
113 S.Ct. 1920, 123 L.Ed.2d 611 (1993) (Under the 
Noerr-Pennington doctrine, “[t]hose who petition 
government for redress are generally immune from 
antitrust liability.”). It first arose in the antitrust context, 
and reflected an effort to reconcile the Sherman Act with 
the First Amendment’s Petition Clause. Sosa v. 
DIRECTV, Inc., 437 F.3d 923, 929 (9th Cir. 2006).
 
The doctrine was subsequently extended to bar other 
causes of action brought against a protected petitioner, 
including RICO actions. Kearney v. Foley & Lardner, 
LLP, 590 F.3d 638, 648 (9th Cir. 2009). “Recognizing 
that the right to petition extends to all departments of the 
government and includes access to courts, the Supreme 
Court extended the doctrine to provide immunity for the 
use of the channels and procedures of state and federal 
courts to advocate causes.” Kearney v. Foley & Lardner, 
LLP, 590 F.3d 638, 644 (9th Cir. 2009) (internal 
quotation marks and citation omitted). The doctrine 

encompasses and protects petitioning activity including 
“communication[s] to the court,” such as “[a] complaint, 
and answer, a counterclaim, and other assorted documents 
and pleadings, in which plaintiffs or defendants make 
representations and present arguments to support their 
request that the court do or not do something” as well as 
“conduct incident to the suit.” Sosa, 437 F.3d at 933-35. 
The Ninth Circuit has also recognized that the 
Noerr-Pennington doctrine protects settlement conduct 
incidental to the prosecution of the suit. Id. at 934–35.7

 
“Not all petitioning activity is immunized, however. A 
‘sham’ exception to the doctrine developed to prevent the 
immunization of conduct that used ‘governmental process 
...as an anticompetitive weapon.’ ” Kearney, 590 F.3d at 
644 (quoting Kottle v. Nw. Kidney Ctrs., 146 F.3d 1056, 
1060 (9th Cir. 1998)). In Sosa, the court held that the 
doctrine does not protect petitioning conduct that, 
although “ostensibly directed toward influencing 
governmental action, is a mere sham to cover what is 
actually nothing more than an attempt to interfere directly 
with the business relationships of a competitor.” 437 F.3d 
at 938. The court further indicated that the doctrine “is not 
limited to the antitrust context, but applies equally in all 
contexts.” Id. (internal quotation marks and citations 
omitted).
 
In Kearney, 590 F.3d at 648, the court clarified that the 
sham exception also applies to RICO claims. In Kearney, 
a landowner brought a RICO suit against a law firm that 
represented a school district in eminent domain 
proceedings, alleging that the firm suppressed results of 
percolation testing on the land at issue in an effort to 
affect its valuation. The court rejected defendant’s 
argument that Noerr- Pennington barred suit based on 
defendant’s petitioning conduct in the prior litigation. 
Rather, the court noted that the law firm’s conduct 
consisted of “making intentional misrepresentations to the 
court” thereby “depriv[ing] the litigation of its 
legitimacy.” Id. at 646. The court therefore applied the 
“sham litigation” exception, concluding that 
“[d]efendants’ alleged misconduct here was precisely the 
sort the sham exception was created to address.” Id.
 
*7 Plaintiff’s allegations that the sham litigation 
exception applies are subject to a heightened pleading 
standard. See Kottle, 146 F.3d at 1063 (“when a plaintiff 
seeks damages...for conduct which is prima facie 
protected by the First Amendment, the danger that the 
mere pendency of the action will chill the exercise of First 
Amendment rights requires more specific allegations than 
would otherwise be required. In such cases, we employ a 
heightened pleading standard”) (internal citations and 
quotation marks omitted). A complaint must “contain 

Case 2:19-ap-01147-SK    Doc 267-1    Filed 06/09/21    Entered 06/09/21 11:45:48    Desc
Appendix     Page 145 of 161



Wonderful Real Estate Development LLC v. Laborers International..., Slip Copy (2020)
RICO Bus.Disp.Guide 13,279

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 6

specific allegations demonstrating that the Noerr- 
Pennington protections do not apply.” Boone v. 
Redevelopment Agency of City of San Jose, 841 F.2d 886, 
894 (9th Cir. 1988); Franchise Realty Interstate Corp. v. 
San Francisco Local Joint Exec. Bd. of Culinary Workers, 
542 F.2d 1076, 1082 (9th Cir. 1976) (holding that a party 
invoking an exception to Noerr-Pennington immunity 
“must include specific allegations of the specific 
activities” which bring the opposing party outside the 
doctrine’s protective umbrella).8 At the same time, “courts 
rarely award Noerr-Pennington immunity at the motion to 
dismiss stage, where the Court must accept as true the 
non-moving party’s well-pleaded allegations with respect 
to sham litigation.” In re Outlaw Lab., LP Litig., No. 
3:18-CV-1820-GPC-BGS, 2019 WL 1205004, at *5 (S.D. 
Cal. Mar. 14, 2019) (internal quotation marks and citation 
omitted).
 
In the context of litigation, the Ninth Circuit has identified 
three types of situations in which the sham exception to 
Noerr-Pennington immunity may apply: (1) “where the 
lawsuit is objectively baseless and the defendant’s motive 
in bringing it was unlawful”; (2) “where the conduct 
involves a series of lawsuits ‘brought pursuant to a policy 
of starting legal proceedings without regard to the merits’ 
and for an unlawful purpose”; and (3) “if the allegedly 
unlawful conduct ‘consists of making intentional 
misrepresentations to the court, litigation can be deemed a 
sham if ‘a party’s knowing fraud upon, or its intentional 
misrepresentations to, the court deprive the litigation of 
its legitimacy.’ ” Sosa, 437 F.3d at 938 (citations 
omitted); see also Kottle, 146 F.3d at 1060 (“When the 
branch of government involved is a court of law, this 
circuit recognizes three circumstances in which [a 
defendant’s] activities might fall into the sham 
exception.”).
 

2. Application of Noerr-Pennington Doctrine and Sham 
Exception to FAC

As an initial matter it seems there is no question that the 
Defendants’ conduct in filing CEQA writs falls within the 
Noerr-Pennington doctrine’s protective umbrella for 
petitioning activity that is immune from liability. The 
parties dispute whether Plaintiff has alleged enough to 
bring the conduct within one of the sham exceptions to 
the doctrine. Wonderful asserts that under either of the 
first two situations it has pled sufficient facts to show that 
the sham litigation exception to the Noerr-Pennington 
doctrine applies and correspondingly that Defendants are 
not entitled to immunity under the doctrine. ECF No. 35 
at 8.

 

a. Whether Lawsuit(s) Are Objectively Baseless

Under the first formulation, there is a two-part test for 
whether something meets the definition of “sham” 
litigation: (1) “the lawsuit must be objectively baseless in 
the sense that no reasonable litigant could realistically 
expect success on the merits[;]” and (2) “whether the 
baseless lawsuit conceals ‘an attempt to interfere directly 
with the business relationships of a competitor.’ ” Prof’l 
Real Estate Inv’rs, Inc., 508 U.S. at 60–61, 113 S.Ct. 
1920 (quoting Noerr, 365 U.S. at 144, 81 S.Ct. 523). 
“Only if challenged litigation is objectively meritless 
[under the first prong] may a court examine the litigant’s 
subjective motivation,” under the second prong of the test. 
Id. at 60, 113 S.Ct. 1920. Contrary to the arguments in 
Wonderful’s opposition, it has not alleged sufficient 
details about any purported defects in Local 220’s 
underlying CEQA petition for the Court to be able to 
make a reasonable inference that the CEQA petition was 
“objectively baseless.” Under that prong, “sham litigation 
must constitute the pursuit of claims so baseless that no 
reasonable litigant could realistically expect to secure 
favorable relief” and “[t]he existence of probable cause to 
institute legal proceedings precludes a finding that [a 
defendant] has engaged in sham litigation.” Id. at 62, 113 
S.Ct. 1920. The FAC only makes conclusory statements 
that the underlying CEQA petitions were “baseless.” See, 
e.g., FAC ¶¶ 54(b), 58, 69(b), 74, 88(b). While Wonderful 
alleged that Local 220 filed its CEQA action for the 
propose of securing a PLA – and even assuming that this 
is sufficient to plead that Defendants’ subjective motive in 
bringing the suit was unlawful – this does not speak to 
first prong of the test of whether the CEQA action was 
objectively baseless. Wonderful has not pled facts that 
“disprove the challenged lawsuit[s’] legal viability.” 
Prof’l Real Estate Inv’rs, Inc., 508 U.S. at 61, 113 S.Ct. 
1920. Thus, Wonderful has not pled enough facts to show 
that the first situation of the sham litigation exception is 
applicable.
 
*8 Wonderful’s opposition includes facts that are not in 
the FAC, but were argued in a demurrer in the City of 
Shafter CEQA action as to the merit of the case. ECF No. 
35 at 10. Since these facts are not alleged in the FAC, the 
Court will not consider whether these additional facts are 
sufficient to allege an “objectively meritless” suit. 
Wonderful requests leave to amend to allege facts 
concerning objective baselessness. ECF No. 35 at 11. The 
Court will grant Wonderful leave to allege additional facts 
in this regard.9
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b. Whether Conduct Involves A Series of Lawsuits 
Brought Pursuant to Policy

Under the second situation for application of the sham 
litigation exception to Noerr-Pennington immunity, – i.e. 
“where the conduct involves a series of lawsuits ‘brought 
pursuant to a policy of starting legal proceedings without 
regard to the merits’ and for an unlawful purpose,” Sosa, 
437 F.3d at 938 (citations omitted) – Local 220 argues 
that Wonderful has not established a “series of lawsuits” 
because Local 220 has only filed one CEQA challenge, 
not a series, and that the other five references in the FAC 
to CEQA challenges were filed by other labor unions and 
that those filings actually reflect litigation success. ECF 
No. 25-1 at 21. This version of the sham exception 
derives from California Motor Transp. Co. v. Trucking 
Unlimited. 404 U.S. 508, 513, 92 S.Ct. 609, 30 L.Ed.2d 
642 (1972) (“a pattern of baseless, repetitive claims may 
emerge which leads the factfinder to conclude that the 
administrative and judicial processes have been abused.”). 
The Ninth Circuit has discussed the rationale behind 
California Motor Transport:

Litigation is invariably costly, distracting and 
time-consuming; having to defend a whole series of 
such proceedings can inflict a crushing burden on a 
business. California Motor Transport thus recognized 
that the filing of a whole series of lawsuits and other 
legal actions without regard to the merits has far more 
serious implications than filing a single action, and can 
serve as a very effective restraint on trade. When 
dealing with a series of lawsuits, the question is not 
whether any one of them has merit—some may turn out 
to, just as a matter of chance—but whether they are 
brought pursuant to a policy of starting legal 
proceedings without regard to the merits and for the 
purpose of injuring a market rival. The inquiry in such 
cases is prospective: Were the legal filings made, not 
out of a genuine interest in redressing grievances, but 
as part of a pattern or practice of successive filings 
undertaken essentially for purposes of harassment?

*9 USS-POSCO Indus. v. Contra Costa Cty. Bldg. & 
Constr. Trades Council, AFL-CIO, 31 F.3d 800, 811 (9th 
Cir. 1994).
 
In the Ninth Circuit, it appears that the strict two-part 
analysis from Professional Real Estate Investors does not 
apply when what is being alleged is a pattern or series of 
lawsuits. See USS-POSCO Indus., 31 F.3d at 810-11. It is 
not clear how many lawsuits are required to meet the 
pleading requirements of a “pattern” such that 
Professional Real Estate Investors’s strict two-part 

analysis is not applied. Compare USS-POSCO Indus., 31 
F.3d at 811 (twenty-nine lawsuits potentially a “pattern”), 
with Amarel v. Connell, 102 F.3d 1494, 1519 (9th 
Cir.1996), as amended (Jan. 15, 1997) (“Although we do 
not attempt to define here the number of legal 
proceedings needed to allege a ‘series’ or ‘pattern’ of 
litigation as required in USS-POSCO Industries[,]” two 
lawsuits do not constitute a “pattern” and therefore 
Professional Real Estate Investors applied). In 
USS-POSCO, the Ninth Circuit found that twenty-nine 
lawsuits constituted a series of lawsuits under California 
Motor Transport but also found that because the record 
showed that fifteen of these twenty-nine lawsuits were 
successful, the Plaintiff could not succeed under this sham 
litigation exception. 31 F.3d 800, 811 (“The fact that 
more than half of all the actions as to which we know the 
results turn out to have merit cannot be reconciled with 
the charge that the unions were filing lawsuits and other 
actions willy-nilly without regard to success”); see also 
Kaiser Found. Health Plan, Inc. v. Abbott Labs., Inc., 552 
F.3d 1033, 1046 (9th Cir.2009) (at summary judgment 
stage finding no sham where defendant “won seven of the 
seventeen suits” and each of the ten remaining cases “had 
a plausible argument on which it could have prevailed”); 
cf. Waugh Chapel S., LLC v. United Food & Commercial 
Workers Union Local 27, 728 F.3d 354, 365 (4th Cir. 
2013) (“While there is no particular win-loss percentage 
that a litigant must achieve to secure the protection of the 
First Amendment, a one-out-of-fourteen batting average 
at least suggests a policy of starting legal proceedings 
without regard to the merits and for the purpose of 
[violating the law].”) (internal quotation marks and 
citation omitted).
 
“No court has delimited the number of lawsuits necessary 
to trigger the prospective test of California Motor.” 
Livingston Downs Racing Ass’n Inc. v. Jefferson Downs 
Corp., 192 F. Supp. 2d 519, 539 (M.D. La. 2001) (finding 
that nine lawsuits sufficient to invoke the second situation 
of sham litigation analysis); see also ERBE 
Elektromedizin GMBH v. Canady Technology, LLC, 629 
F.3d 1278, 1291 (Fed. Cir. 2010) (“[T]he three relevant 
lawsuits ERBE filed to which Canady Technology directs 
our attention are not ‘simultaneous and voluminous’ and 
do not implicate a test for ‘a whole series of legal 
proceedings’ ”); Polaris Industries, Inc. v. Arctic Cat, 
Inc., Civil No. 15-4475 (JRT/FLN), 2017 WL 1180426, at 
*5-7 (D. Minn. 2017) (“Thus, the Court finds that the 
three relevant [patent] cases that Polaris filed against 
Arctic Cat do not involve a ‘whole series of legal 
proceedings’ necessitating application of the California 
Motor [Transport] and POSCO standard”).
 
*10 It does appear that five or six lawsuits is on the lower 
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end of what can constitute a pattern or series of harassing 
litigation. The Second Circuit has found that California 
Motor Transport sham exception requires “huge volumes 
of challenges” that are raised simultaneously. See 
Primetime 24 Joint Venture v. Nat’l Broad., Co., 219 F.3d 
92, 101 (2d Cir. 2000); In re Flonase Antitrust Litig., 795 
F. Supp. 2d 300, 309–10 n.10 (E.D. Pa. 2011) (“In order 
to qualify as a ‘pattern or practice’ of successive filings, 
however, the number of petitions must be voluminous. 
Here, GSK’s conduct consists of, at most, five 
‘petitions’...No court has applied the USS-POSCO test to 
a ‘series’ of five petitions; indeed, courts have expressly 
declined to apply the test in cases involving up to nine 
petitions”) (citations omitted). In contrast, the Third 
Circuit in Hanover 3201 Realty, LLC v. Vill. 
Supermarkets, Inc., found that while four actions will not 
always qualify for the USS-POSCO standard of a pattern 
of sham litigation, in that case it was sufficiently alleged 
where a party brought challenges in four different 
government areas to obstruct another party from obtaining 
necessary government approvals for a real estate project. 
806 F.3d 162, 181 (3d Cir. 2015). However, the 
allegations in Hanover 3201 Realty about the sham 
litigation were far more detailed and “[i]n addition to 
[allegations concerning] the lack of objective merit, 
Hanover Realty alleges indicia of bad faith” with respect 
to the four alleged sham litigations. Id. In comparison, 
Wonderful’s allegations that Defendants filed sham 
lawsuits without regard to the merits and for the purpose 
of obtaining PLAs fall short of the pleading standard to 
defeat Noerr-Pennington immunity under the first 
exception and amount to little more than conclusory 
allegations. Additionally, while the FAC alleges six sham 
CEQA petitions, only one is brought against Wonderful 
and by Local 220. It is not altogether clear whether these 
six litigations constitute a pattern since Wonderful has not 
specifically alleged the relation of the plaintiffs in these 
actions to Local 220, except in a very general and 
conclusory fashion as the “Union Enterprise.”10

 
While establishing the pattern or practice sham exception 
appears to require less strict pleading requirements than 
the first situation under Professional Real Estate 
Investors, which involves a single litigation that must be 
alleged to be objectively baseless, the second test still 
requires some indication as to the merits of these 
underlying actions. “Without any information regarding 
the merits of the lawsuits, this Court cannot determine 
‘whether the legal filings [were] made, not out [of] a 
genuine interest in redressing grievances, but as part of a 
pattern or practice of successive filings undertaken 
essentially for purposes of harassment.’ ” Avery Dennison 
Corp. v. Acco Brands, Inc., No. CV99-1877DT(MCX), 
2000 WL 986995, at *22 (C.D. Cal. Feb. 22, 2000) 

(quoting USS-Posco Indust., 31 F.3d at 811); Catch 
Curve, Inc. v. Venali, Inc., No. CV05-04820DDPAJWX, 
2008 WL 11334024, at *6 (C.D. Cal. Nov. 3, 2008) 
(“Whether the lawsuits at issue are baseless is a 
component of the USS- POSCO approach. As the 
USS-POSCO court framed the test, the overarching 
question is whether the defendant’s policy was to file 
lawsuits ‘without regard to the merits and for the purpose 
of injuring a market rival.’ ”) (quoting USS-POSCO, 31 
F.3d at 811); see also Gen-Probe, Inc. v. Amoco Corp., 
Inc., 926 F. Supp. 948, 958-59 (S.D. Cal. 1996) 
(explaining that “under either the [Professional Real 
Estate Investors] or the USS-POSCO test, [the 
plaintiff]...must demonstrate objective baselessness” 
because the pattern of claims must be “baseless as a 
whole”).
 
It is clear that some allegations pertaining to baselessness 
are necessary to support application of the sham litigation 
exception for a pattern or series of filing baseless 
lawsuits. The Court is mindful that it must be critical in 
reviewing claims to determine whether the sham 
exception is properly invoked. See Energy Conservation, 
Inc. v. Heliodyne, Inc., 698 F.2d 386, 389 (9th Cir. 1983) 
(“Courts may properly be more critical in reviewing 
complaints which invoke the sham exception to the 
Noerr- Pennington doctrine since the conduct is 
presumptively protected by the first amendment, 
involving here the right of access to the court.”). “Where 
a claim involves the right to petition governmental bodies 
under Noerr-Pennington ...we apply a heightened 
pleading standard” which requires “that the plaintiffs 
satisfy more than the usual 12(b)(6) standard” such that “a 
complaint must include allegations of the specific 
activities which bring the defendant’s conduct into one of 
the exceptions to Noerr- Pennington 
protection....Conclusory allegations are not sufficient to 
strip a defendant’s activities of Noerr-Pennington 
protection.” Oregon Nat. Res. Council v. Mohla, 944 F.2d 
531, 533, 535 (9th Cir. 1991) (internal quotation marks 
and citations omitted) (finding that “[e]ven if Avison is 
correct that the 216 administrative appeals constitute a 
pattern of baseless suits, it fails to allege with specificity 
how ONRC’s lawsuit against it fits into that pattern. The 
existence of a series of baseless appeals does not in itself 
bring this suit within the sham exception.”).
 
*11 Accordingly, because Wonderful has not sufficiently 
alleged baselessness of the underlying lawsuit(s), the 
Court finds that Wonderful has not alleged sufficient facts 
to defeat Noerr-Pennington immunity. The Court thus 
dismisses the FAC and grants leave to amend for 
Wonderful to include more specific allegations under the 
sham litigation exception.
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B. Defendants’ Anti-SLAPP Motion
Defendant also moved to strike Plaintiff’s state law claims 
under California’s anti-SLAPP statute. ECF Nos. 44-45. 
California’s anti-SLAPP statute was “enacted to allow 
early dismissal of meritless first amendment cases aimed 
at chilling expression through costly, time-consuming 
litigation.” Vess v. Ciba-Geigy Corp. USA, 317 F.3d 
1097, 1109 (9th Cir. 2003).

Specifically, California’s anti-SLAPP statute allows a 
defendant to move to strike a plaintiff’s complaint if it 
“aris[es] from any act of that person in furtherance of 
the person’s right of petition or free speech under the 
United States or California Constitution in connection 
with a public issue.” Cal. Civ. Proc. Code § 
425.16(b)(1)....Motions to strike a state law claim under 
California’s anti-SLAPP statute may be brought in 
federal court.

...

A court considering a motion to strike under the 
anti-SLAPP statute must engage in a two-part inquiry. 
First, a defendant “must make an initial prima facie 
showing that the plaintiff’s suit arises from an act in 
furtherance of the defendant’s rights of petition or free 
speech.” Globetrotter Software, 63 F.Supp.2d at 1129; 
see also Wilcox, 27 Cal.App.4th at 819– 20, 33 
Cal.Rptr.2d 446.

...

Second, once the defendant has made a prima facie 
showing, “the burden shifts to the plaintiff to 
demonstrate a probability of prevailing on the 
challenged claims.” Globetrotter Software, 63 
F.Supp.2d at 1129.

Id. at 1109-1110.
 

However, the Ninth Circuit has indicated “granting a 
defendant’s anti-SLAPP motion to strike a plaintiff’s 
initial complaint without granting the plaintiff leave to 
amend would directly collide with Fed. R. Civ. P. 15(a)’s 
policy favoring liberal amendment.” Verizon Delaware, 
Inc. v. Covad Commc’ns Co., 377 F.3d 1081, 1091 (9th 
Cir. 2004). “ ‘[W]hen an anti-SLAPP motion to strike 
challenges only the legal sufficiency of a claim, a district 
court should apply the Federal Rule of Civil Procedure 
12(b)(6) standard and consider whether a claim is 
properly stated.’ If the claim is not adequately stated in 
the operative complaint, the district court may defer 
consideration of the anti-SLAPP motion pending the 
filing of an amended complaint.” Ramachandran v. City 
of Los Altos, 359 F. Supp. 3d 801, 811 (N.D. Cal. 2019) 
(quoting Planned Parenthood Fed’n of Am., Inc. v. Ctr. 
for Med. Progress, 890 F.3d 828, 834 (9th Cir. 2018), 
amended, 897 F.3d 1224 (9th Cir. 2018)) (citation 
omitted).11

 
Accordingly, the Court defers ruling on Defendants’ 
anti-SLAPP motion until after Plaintiff has had the 
opportunity to amend its FAC.12 See, e.g., Vess, 317 F.3d 
at 1110.
 

V. CONCLUSION AND ORDER

*12 For the reasons set forth above, Defendants’ motion 
to dismiss, ECF Nos. 25, is GRANTED and Plaintiff is 
granted leave to file an amended complaint within thirty 
(30) days.
 

IT IS SO ORDERED.

All Citations
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Footnotes

1 The following facts are drawn from Plaintiff’s FAC in this matter and are accepted as true only for the purpose of these motions to 
dismiss. See OSU Student All. v. Ray, 699 F.3d 1053, 1058 (9th Cir. 2012).

2 The Icon developers have filed a similar lawsuit to the one here in the Central District alleging Sherman Act, RICO, and unfair 
competition claims for the filing of the alleged sham CEQA action. Id. ¶40 (citing The Icon at Panorama, LLC v. Southwest 
Regional Council of Carpenters, et al., No. 2:19-CV-00181 (C.D. Cal. filed Jan. 9, 2019)).

3 Defendants bring their motions both under Federal Rule of Civil Procedure 12(b)(1) and 12(b)(6), indicating that there is a split in 
authorities as to whether the National Labor Relations Act (“NLRA”) preemption is more appropriately asserted under 12(b)(1) or 
12(b)(6). ECF No. 25-1 at 11, n.3 (citing Butcher v. Teamsters Local 955, No. 18-CV-02424-JARKGG, 2018 WL 6200027, at 
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*2-3, 2018 U.S. Dist. LEXIS 200876 at *4-5 (D. Kan. 2018)). The Court does not reach the NRLA preemption argument and thus 
does not address the appropriateness of the motion under Rule 12(b)(1).

4 Pin cites refer to the ECF-generated pagination in the upper right-hand corner of the document header.

5 Local 220 submitted hundreds of pages of exhibits along with their motion to dismiss as part of a request for judicial notice. See 
ECF No. 32. The Court will not spend time to review these documents as many are not appropriate or necessary to consider on the 
limited question the Court addresses here.

6 See Eastern R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, 81 S.Ct. 523, 5 L.Ed.2d 464 (1961); United 
Mine Workers of Am. v. Pennington, 381 U.S. 657, 85 S.Ct. 1585, 14 L.Ed.2d 626 (1965).

7 The Noerr-Pennington doctrine applies to both the federal and state claims in this suit. Fitbit, Inc. v. Laguna 2, LLC, No. 
17-CV-00079-EMC, 2018 WL 306724, at *2 (N.D. Cal. Jan. 5, 2018), reconsideration denied, No. 17-CV-00079-EMC, 2018 WL 
620121 (N.D. Cal. Jan. 30, 2018) (“The Noerr-Pennington doctrine applies to both the state claims and the federal claim”); 
Monolithic Power Systems, Inc. v. 02 Micro Intern. Ltd., Nos. C 04-2000 CW, 2007 WL 801886, * 4 (N.D. Cal. Mar. 14, 2007) 
(“While the Noerr-Pennington doctrine was formulated in the context of antitrust cases, it has been extended to cases involving 
other types of civil liability, including state law claims of unfair competition”).

8 At least one court has equated this heightened standard with the specificity required by Rule 9(b) of the Federal Rules of Civil 
Procedure. See Meridian Project Sys., Inc. v. Hardin Constr. Co., LLC, 404 F. Supp. 2d 1214, 1221 (E.D. Cal. 2005) (noting that 
allegations that a complaint was objectively baseless “implicate[d] both Rule 9(b) and Noerr-Pennington’s heightened pleading 
standard”).

9 After the motions to dismiss and motion to strike were ripe, Wonderful filed a notice of supplemental authority in opposition to the 
pending motions. ECF No. 53. The filing contains an exhibit of a recent decision in the underlying state CEQA action, Laborers’ 
International Union of North America Local Union No. 220, et al. v. City of Shafter, et al., Kern County Superior Court Case No. 
BCV-18-102909, which granted Wonderful’s demurrer to the second amended petition for peremptory writ. Id. at 2. Wonderful 
submits that “[t]his ruling relates to the allegations at the heart of Plaintiff’s claims in this case regarding Defendants’ conduct in 
filing sham litigation.” Id. However, the attached ruling consists of one sentence sustaining the demurrer for failing to state facts 
sufficient to constitute a cause of action but granting leave to amend. Id. at 4. There is no other substantive information provided in 
the ruling. Defendants objected. ECF No. 55. The Court does not find the information in the supplemental authority to be 
particularly helpful. Since leave to amend is being granted, Plaintiff is free to allege these additional facts in the amended 
complaint.

10 Moreover, Wonderful is only involved in the City of Shafter CEQA challenge and seems to have no relation to the other 
developers in the other CEQA suits such that it is also not clear whether it is being subject to a pattern of harassing behavior as a 
company. The Court will not further address these issues but will allow Wonderful leave to amend to consider what it can plausibly 
allege under the variations of the sham litigation exception.

11 While Defendants submit that their motion to strike challenges both the legal sufficiency and the factual sufficiency of the FAC, 
ECF No. 49 at 3, 6-9, the latter challenge is premature. See id. at 811 (motions to strike challenging the factual sufficiency of a 
claim are evaluated under Federal Rule of Civil Procedure 56 standard and “[i]n such a case, discovery must be allowed, with 
opportunities to supplement evidence based on the factual challenges, before any decision is made by the court.”) (internal citation 
omitted).

12 The Court notes that Plaintiff’s argument concerning the motion to strike as untimely for being filed 64 days after the FAC was 
filed is not well received. ECF No. 47 at 9-10. The Ninth Circuit has specifically held that the 60-day time frame in section 
425.16(f) does not apply in federal court. Sarver v. Chartier, 813 F.3d 891, 900 (9th Cir. 2016) (“We therefore decline to apply the 
statute’s 60-day time frame in federal court, and we refer instead to our own rules of procedure.”).

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, C.D. California.

Sheri GRAVES, et al.
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CALIFORNIA DEPARTMENT OF
CORRECTIONS AND REHABILITATION, et al.

Case No. EDCV 17-1086 JGB (SPx)
|

Filed 11/14/2019

Attorneys and Law Firms

Lawrance Alexander Bohm, Nazanin Farahdel, Bohm Law
Group Inc, Sacramento, CA, Vincent James DeSimone, V.
James DeSimone Law, Marina Del Rey, CA, for Sheri Graves,
et al.

Deborah Brooke Wadleigh, CAAG - Office of Attorney
General Department of Justice, Los Angeles, CA, Arthur B.
Mark, III, Kelly Ariana Samson, Lucas L. Hennes, CAAG
- Office of the Attorney General California Department
of Justice, Sacramento, CA, for California Department of
Corrections and Rehabilitation, et al.

Proceedings: Order (1) GRANTING Defendants'
Motion to Dismiss (Dkt. No. 112); and (2) VACATING

the November 18, 2019 Hearing (IN CHAMBERS)

The Honorable JESUS G. BERNAL, UNITED STATES
DISTRICT JUDGE

*1  Before the Court is Defendants' motion to dismiss.
(“Motion,” Dkt. No. 112.) The Court finds these matters
appropriate for resolution without a hearing. See Fed. R.
Civ. P. 78; L.R. 7-15. After considering the papers filed in
support of, and in opposition to, these matters, the Court
GRANTS the Motion. The hearing set for November 18, 2019
is VACATED.

I. BACKGROUND

A. Procedural Background
Sheri Graves (“Graves”) commenced this action on May
31, 2017 against the California Department of Corrections

and Rehabilitation California Institution for Women (“CDCR
CIW”), Kimberly Hughes (“Hughes”), and Does 1 through
10. (“Complaint,” Dkt. No. 1.) Graves filed a first amended
complaint adding parties, (Dkt. No. 30), and Defendants
moved to dismiss, (Dkt. No. 54). In response, Plaintiffs filed
a second amended complaint on August 13, 2018 joining
A.C.H., a minor, as a Plaintiff and naming La Kenya E.
Whitmore (“Whitmore”), Doe Brown (“Brown”), and Cong
L. Tang (“Tang”) as Defendants. (“SAC,” Dkt. No. 61.) Since
then, Plaintiffs have filed third, fourth, and fifth amended
complaints, (Dkt. Nos. 79, 104, 109.) The fifth amended
complaint is operative. (“FAC,” Dkt. No. 109.) Over the
course of these amendments: the Court granted a petition for
Robert Lee Clemons, Jr. (“Clemons”) to serve as guardian
ad litem for A.C.H, (“Guardian Order,” Dkt. No. 82); and
Plaintiffs voluntarily dismissed CDCR CIW as a Defendant,
(Dkt. No. 105). The twenty-one-day summons issued as to
Tang, (Dkt. No. 69), but Plaintiffs have not filed proof of
service as to Tang. Tang is not represented by the Attorney
General's Office. (Mot. at 3 n.1)

The FAC includes eight causes of action: (1) violation of
civil rights under 42 U.S.C. § 1983; (2) policymaker liability
for unconstitutional custom, practice or policy, in violation
of 42 U.S.C. § 1983; (3) interference with the parent-child
relationship, in violation of 42 U.S.C. § 1983; (4) negligence;
(5) negligent supervision; (6) violation of Cal. Civ. Code. §
52.1 (“Bane Act”); (7) wrongful death in violation of Cal.
Code Civ. P. § 377.60; and (8) failure to summon medical
care, in violation of Cal. Govt. Code § 845.6. (FAC.)

Brown, Hughes, and Whitmore (“Moving Defendants”
or “Defendants”) filed the Motion on October 3, 2019.
(Mot.) Plaintiffs opposed, (“Opposition,” Dkt. No. 113), and
included a declaration by V. James DeSimone in support of
the Opposition, (“DeSimone Declaration,” Dkt. No. 113-1).
Defendants replied. (“Reply,” Dkt. No. 114.)

Graves filed an underlying government tort claim on or
around November 17, 2016, (FAC ¶ 20; DeSimone Decl. ¶ 3.)
On December 2, 2016, the claim was rejected by the State of
California. (FAC ¶ 21.)

B. Factual Allegations
Plaintiffs allege as follows. Graves is the mother of Shaylene
Graves (“Decedent”), and A.C.H. is Decedent's child. (FAC
¶¶ 1-2.) Decedent died on June 1, 2016 at about 3:15 a.m.,
while serving a prison sentence at CDCR CIW, (id. ¶ 22),
approximately two months before her expected release date,
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(id. ¶¶ 33-34). Whitmore, Brown, and Tang are officers
working at CIW, and Hughes was the Warden of CIW at the
time of Decedent's death. (Id. ¶¶ 3-6.)

*2  On May 28, 2016, Decedent was placed with a new
cellmate in the Harrison Unit of the prison. (Id. ¶ 34.) The
next day, she requested to be moved to another cell, because
her cellmate had threatened to kill her and she feared for
her life. (Id. ¶ 36.) Decedent made this first request to be
moved to Brown, a Sergeant and officer in the unit, but
Brown denied the request and did not send the request up
the chain of command. (Id.) Decedent conveyed that she
had received death threats from her cellmate and feared for
her life. (Id.) Later the same day, Decedent placed a second
request, to Whitmore, a Lieutenant and unit officer. (Id. ¶ 37.)
Again, Decedent mentioned her cellmate's threats to her life,
but Whitmore denied the request. (Id.) While Decedent was
requesting a cell transfer that day, her cellmate was walking
through the Unit with a broom, looking for her, and saying
“I'm gonna kill this bitch! I'm gonna stab her.” (Id. ¶ 39.)

On May 31, 2016, Decedent told unspecified officers that
she did not want to lockdown with her cellmate because her
cellmate continued to threaten to kill her and she still feared
for her life. (Id. ¶ 42.) The officers told Decedent that she
could go to the “solitary confinement-like” housing unit. (Id.)
But she did not want to go because of negative consequences
with the unit, including a delayed release date, stigma, and
harsh conditions. (Id.)

That day, around 8:45 p.m., Decedent participated in the
lockdown with her cellmate. (Id. ¶ 43.) Soon after, a fight
broke out, (id. ¶44), and other inmates heard loud fighting
and banging sounds from the cell, which continued for hours,
(id. ¶ 43). However no prison employee went to investigate.
(Id. ¶¶ 43, 44-49.) When the noise ceased, inmates saw
Decedent's cellmate pacing in the cell. (Id.) The cellmate
knocked on the door and called for help saying, “she isn't
breathing.” (Id.) Tang was working that nightshift and did
not aid Decedent. (Id.) At around 3:00 a.m., emergency
medical technicians arrived to tend to Decedent, by which
time inmates noticed Decedent's body was blue and stiff-
looking. (Id. ¶ 50.) Decedent was declared deceased at 3:15
a.m. (Id. ¶ 51.)

CDCR called Graves on June 1, 2016, and informed her
that Decedent was dead. (Id. ¶ 52.) Decedent's brother took
the phone and asked how Decedent died, and the CDCR
officer stated “we found [her] hanging.” (Id. ¶ 53.) Decedent's

brother asked if it was a suicide, and the CDCR officer paused
and stated Decedent had a cellmate. (Id.) Decedent's brother
stated “Shaylene would not hang herself,” and the officer
replied, “I know.” (Id.) CDCR officers told inmates and others
that Decedent committed suicide, but have not completed
investigation into the cause of Decedent's death. (Id. ¶ 57.)

Plaintiffs incorporate by reference two articles reporting
numerous suicides in CIW in recent years, which mention
Decedent's death. (Id. at 3 nn.1-2.) Plaintiffs also attach their
administrative claim for damages with the State of California,
(Dkt. No. 110-1 – Ex. A), and a written notice of rejection
dated December 2, 2016, (Dkt No. 110-2 – Ex. B).

II. LEGAL STANDARD

A Rule 12(b)(6) motion tests the legal sufficiency of the
claims asserted in a complaint. “Dismissal under Rule 12(b)
(6) is appropriate only where the complaint lacks a cognizable
legal theory or sufficient facts to support a cognizable legal
theory.” Mendiondo v. Centinela Hosp. Med. Ctr., 521 F.3d
1097, 1104 (9th Cir. 2008). Factual allegations must be
enough to “raise a right to relief above a speculative level.”
Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007).
Rule 12(b)(6) must be read in conjunction with Federal Rule
of Civil Procedure 8(a), which requires a “short and plain
statement of the claim showing that a pleader is entitled to
relief,” in order to give the defendant “fair notice of what the
claim is and the grounds upon which it rests.” Id.; see Horosny
v. Burlington Coat Factory, Inc., 2015 WL 12532178, at
*3 (C.D. Cal. Oct. 26, 2015). In considering a Rule 12(b)
(6) motion to dismiss, a court accepts the plaintiff's factual
allegations in the complaint, and construes the pleadings
in the light most favorable to the non-moving party. See
Shwarz v. United States, 234 F.3d 428, 435 (9th Cir. 2000).
Determining whether a complaint states a plausible claim for
relief is “a context-specific task that requires the reviewing
court to draw on its judicial experience and common sense.”
Ashcroft v. Iqbal, 556 U.S. 662, 679 (2009).

*3  In general, a court may not consider items outside the
pleadings when deciding a motion to dismiss, but it may
consider items of which it can take judicial notice. Barron
v. Reich, 13 F.3d 1370, 1377 (9th Cir.1994). A court may
take judicial notice of an adjudicative fact not subject to
“reasonable dispute,” either because it is “generally known
within the territorial jurisdiction of the trial court,” or it is
capable of accurate and ready determination by resort to
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sources whose “accuracy cannot reasonably be questioned.”
Fed. R. Evid. 201. For example, judicial notice may properly
be taken of matters of public record outside the pleadings. See
MGIC Indem. Corp. v. Weisman, 803 F.2d 500, 504 (9th Cir.
1986).

Federal Rule of Civil Procedure 15(a)(2) states that the
court should “freely give leave [to amend] when justice so
requires.” If a Rule 12(b)(6) motion is granted, a “district
court should grant leave to amend even if no request to amend
the pleading was made, unless it determines that the pleading
could not possibly be cured by the allegation of other facts.”
Lopez v. Smith, 203 F.3d 1122, 1127 (9th Cir. 2000) (en banc)
(internal quotation marks and citations omitted).

III. DISCUSSION

Defendants request dismissal on numerous grounds,
including impermissible vagueness, time bars applicable
under the Government Claims Act, and insufficient factual
allegations to state certain claims. The Court addresses each
argument in turn.

A. Time Bar

1. Relation-Back Doctrine
Federal Rule of Civil Procedure 15(c) governs whether claims
relate back. See Santana v. Holiday Inns, Inc., 686 F.2d
736, 740 (9th Cir. 1982); Milligan v. Am. Airlines, Inc., 577
F. App'x 718, 719 (9th Cir. 2014) (holding in the context
of a state law claim that “[c]ontrary to the district court's
decision, Federal Rule of Civil Procedure 15(c) controls, not
[California law]”). Rule 15(c)(1) states, in relevant part: An
amendment to a pleading relates back to the date of the
original pleading when:

(A) the law that provides the applicable statute of
limitations allows relation back;

(B) the amendment asserts a claim or defense that arose
out of the conduct, transaction, or occurrence set out—
or attempted to be set out—in the original pleading; or

(C) the amendment changes the party or the naming of the
party against whom a claim is asserted, if Rule 15(c)(1)
(B) is satisfied and if, within the period provided by Rule
4(m) for serving the summons and complaint, the party
to be brought in by amendment:

(i) received such notice of the action that it will not be
prejudiced in defending on the merits; and

(ii) knew or should have known that the action would
have been brought against it, but for a mistake
concerning the proper party's identity.

Fed. R. Civ. P. 15. Still, Rule 15(c) states that an amendment
relates back when, among other things, “the law that provides
the applicable statute of limitations allows relation back.”
Fed. R. Civ. P. 15(c)(1)(A). Federal courts apply a state's
relation back doctrine only when state law is more permissive
than Rule 15(c). Butler v. National Community Renaissance
of California, 766 F.3d 1191, 1200 (9th Cir. 2014)(“Rule
15(c)(1) incorporates the relation back rules of the law of a
state when that state's law provides the applicable statute of
limitations and is more lenient.”); Merritt v. Cnty. of L.A., 875
F.2d 765, 768 (9th Cir. 1989)(“We reached this determination
despite the fact that substitution of the additional defendants
would have violated the notice requirements of the federal
rule. Under California relation back rules, there is no notice-
to-defendants requirements as in the federal rule.”).

*4  California Code of Civil Procedure § 473(a)(1) allows
the trial court to permit a party “to amend any pleading ... by
adding or striking out the name of any party, or by correcting
a mistake in the name of a party, or a mistake in any other
respect ....” Cal. Civ. Proc. Code § 473; Hawkins v. Pac. Coast
Bldg. Prod., Inc., 124 Cal. App. 4th 1497, 1503 (2004).

The general rule is that an amended complaint substituting
an actual defendant for a fictitious one relates to the date
of the original complaint, thereby defeating the bar of the
statute of limitations, provided it seeks recovery on the “same
general set of facts” as alleged in the original complaint. Woo
v. Superior Court, 75 Cal. App. 4th 169, 176 (1999); Austin
v. Mass. Bonding & Ins. Co., 364 P.2d 681 (1961). Under
California Code of Civil Procedure § 474, where a complaint
does not add a ‘new’ defendant, “but simply corrects a
misnomer by which an ‘old’ defendant was sued” then the
amended complaint relates back to the original complaint.
Cal. Civ. Proc. Code § 474. The Ninth Circuit has applied §
474 when determining whether the naming of a defendant in a
subsequent complaint relates back to the filing of the original
complaint. See Cabrales v. County of Los Angeles, 864
F.2d 1454, 1464 (9th Cir. 1988); Dorfman v. Massachusetts
Cas. Ins. Co., 2015 WL 7312413, at *5 (C.D. Cal. Nov.
19, 2015)(“Under § 474, the defendant identified by a
fictitious name is considered a party from the commencement
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of the suit for statute of limitations purposes.”); Kubal v.
Discount Tire.com, 2012 WL 3648607, at * 3 (S.D. Cal.
Aug. 23, 2012)(“[D]istrict courts in California regularly apply
section 474 even where defendants are newly-named in an
amended complaint rather than explicitly substituted for Doe
defendants.”).

2. The Parties' Contentions
Defendants make two arguments regarding potentially time-
barred claims. First, they contend that claims against
Whitmore and Brown are time barred, because the statute of
limitations ran on May 31, 2018, but Whitmore and Brown
were only named as Defendants in the SAC, which was
filed on August 13, 2018. (Opp'n at 6; Reply at 2-3; SAC.)
The only Defendants named in the original complaint were
CDCR CIW, Hughes, and Does 1 through 10. (Compl.) The
original Complaint mentioned Whitmore and Brown, but not
as Defendants, (Compl. ¶ 33 (alleging Whitmore and Brown
ignored Decedent's cell change requests), and Plaintiffs did
not add them to the lawsuit until they filed the SAC. Nor
did Plaintiffs substitute in Whitmore and Brown as Doe
Defendants, because the FAC, like the Complaint, still lists
ten Doe Defendants. Plaintiffs counter that they were not
aware of the true relationship between Whitmore and Brown
and the alleged injuries until Defendant's production in March
2019, and that California law is liberally construed to allow
the substitution of Doe Defendants. (Opp'n at 12.) Plaintiffs'
counsel also admits that he “recognized that Whitmore and
Brown were described in the body of the Complaint but were
not named as defendants” and that a mistake was made by
“prior drafters of the initial then operable First Amended
Complaint.” (DeSimone Decl. ¶ 6.)

Second, Defendants argue that A.C.H.'s state law claims are
time barred, because A.C.H was not added within 6 months of
the State's written notice rejecting the Government Tort Claim
on December 8, 2016. (Mot. at 9.) A.C.H. did not appear as a
Plaintiff until the SAC, which was filed on August 13, 2018.
(SAC.) Even if state law survival claims on behalf of the estate
relate back, Defendants argue, any state law claim in A.C.H.'s
individual capacity is barred. (Reply. at 4.)

3. Analysis
*5  Whitmore and Brown may be substituted as Doe

Defendants, notwithstanding Plaintiff's counsel's apparent
mistake. Defendants do not contend the allegations against
Whitmore and Brown do not arise out of the same nucleus of
facts, nor do they attempt to argue they were prejudiced by

the delay. (Mot. 6-11.) Instead, Defendants argue that under
Woo v. Sup. Ct., 75 Cal. App. 4th 169, 176 (1999), Plaintiffs
are required to show under Cal. Code Civ. P. § 474 they
were actually ignorant of Whitmore and Brown's identities
when they filed the Complaint. (Mot. at 112; Reply at 3.) This
argument fails for at least two reasons.

First, Plaintiffs' amendment adding Whitmore and Brown
is permissible under the federal rules, which control
unless California law is more permissive. Defendants were
reasonably on notice of the claims against them, as required
by Rule 15(c)(1)(c). Granted, Whitmore and Brown have
not submitted affidavits and the Court cannot determine
they received actual notice of the allegations in the original
Complaint. But under the doctrine of constructive notice,
the court can impute knowledge of a lawsuit to a new
defendant through his or her attorney. Whitmore and Brown
were mentioned in the body of the original complaint and
shared a “sufficient community of interest” with the named
Defendants “to justify imputing knowledge of the action.”
Mayshack v. Gonzales, 437 F. App'x 615, 621 (9th Cir. 2011
(quoting G.F. Co. v. Pan Ocean Shipping Co., Ltd., 23 F.3d
1498, 1503 (9th Cir. 1994)). Indeed, the Supreme Court has
held that under Rule 15(c)(1)(c), relation-back depends on
“what the party to be added knew or should have known,
not the amending party's knowledge or timeliness in seeking
to amend the pleading.” Englebrick v. Worthington Indus.,
Inc., 2011 WL 13131125, at *3 (C.D. Cal. Sept. 15, 2011)
(emphasis added) (quoting Krupski v. Costa Crociere S. p. A.,
560 U.S. 538, 541 (2010)). Defendants' Motion improperly
focuses on Plaintiffs' actions after filing the Complaint, and
fails to establish that Whitmore and Brown were not on actual
or constructive notice of the complaint against them. The
Attorney General of California represents Whitmore, Brown
and Hughes. They are or were all CDCR employees, and so
the SAC's addition of Whitmore and Brown relates back to
the initial filing.

Second, assuming California rules apply, Defendants
overlook well-established precedent that failure to explicitly
substitute Doe Defendants is not fatal to a later amendment
adding a Defendant. Halbert v. County of San Diego, 2009
WL 1024577, at *2 (S.D. Cal. Apr. 15, 2009) (citing Lindley
v. General Elec. Co., 780 F.2d 797, 801–02 (9th Ci. 1986);
Reynolds v. Verbeck, 2006 WL 3716589, at *4 (N.D. Cal.
Dec. 15, 2006) (allowing claims “[a]lthough plaintiff made
no attempt to comply with section 474.”); Leonard v. City
of Oakland, 1993 WL 341285, at *4 (N.D. Cal. Aug. 23,
1993) (“Although [plaintiff] has not explicitly substituted
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each of the six individuals defendants for a particular Doe ...
this court declines to elevate technical exactitude in Doe
numbering over substance.”); San Jose Charter of the Hell's
Angels, 1999 WL 1211672, at *8 (N.D. Cal. Dec. 6, 1999)
(“to dismiss Defendants on the technicality that [p]laintiff
failed to subtract them from the total number of ‘Does’
originally alleged would be severe and inconsistent with a
liberal interpretation of section 474.”). As a result, the Court
does not strictly apply § 474 to bar Plaintiffs' addition of
Whitmore and Brown.

Next, the Court turns to Defendants' argument that A.C.H.'s
claims are barred. Defendants concede A.C.H.'s federal
claims are tolled, (Reply at 2 n.1), but argue state claims made
by A.C.H. in his individual capacity are out of time. While it
is true that minors' claims for damages against public entities
falling under the Government Claims Act are not necessarily
tolled, Abrego v. City of Los Angeles, 2016 WL 9450679, at
*6 (C.D. Cal. Sept. 23, 2016), the parties agree that in this
case, an administrative claim was properly filed and rejected,
and that the Complaint was timely. The Complaint was filed
by Graves, individually and on behalf of the estate. (Compl.)
The Complaint attached the Government Claim form, which
lists A.C.H. both as a “successor in interest” of the Decedent
and in his “capacity as the Child of the Decedent.” (Dkt. No.
1-1 at 6, 10 (also noting the administrative claim is filed by
claimants “as individuals, and in their capacities as heirs and
successors”).) Defendants only argue that A.C.H. joined the
action too late, more than six months after the rejection notice,
to assert individual claims.

*6  The Court rejects this argument. Any individual state
law claims by A.C.H in the SAC or subsequent amendments
arising out of the facts alleged relate back to the Complaint.
Under federal law, an amendment which adds a party as a
plaintiff relates back to the date of the original complaint if
“the original complaint gave the defendant adequate notice
of the claims of the newly proposed plaintiff; (2) the relation
back does not unfairly prejudice the defendant; and (3) there
is an identity of interests between the original and newly
proposed plaintiff.” Starr Indem. & Liab. Co. v. Rolls-Royce
Corp., 2016 WL 7743497, at *2 (D. Ariz. Apr. 20, 2016)
(internal quotations omitted) (quoting In re Syntex Corp. Sec.
Litig., 95 F.3d 922, 935 (9th Cir. 1996)). And under California
law, “[t]he court may, in the furtherance of justice, and on such
terms as may be proper, allow a party to amend any pleading
or proceeding by adding or striking out the name of any party,
or by correcting a mistake in the name of a party, or a mistake
in any other respect.” Cal. Civ. Proc. Code § 473(a)(1). Courts

should construe this standard liberally. J.C. Peacock, Inc. v.
Hasko, 196 Cal. App. 2d 363, 366 (1971). Furthermore, “an
amended complaint will be deemed filed as of the date of
the original complaint provided recovery is sought in both
pleadings on the same general set of facts.... Even where
new plaintiffs are substituted or added after the statute of
limitations has run, the same rule applies.” Jensen v. Royal
Pools, 48 Cal. App. 3d 717, 720–21 (1975). Here, A.C.H.
was listed in the administrative claim, and Defendants were
surely on notice of the existence of his individual capacity
and survivor claims. The Complaint asserted both individual
capacity and survivor claims, and attached the underlying
administrative claim. As a result, the Court concludes that
the addition of A.C.H. in the SAC and the addition of his
individual capacity state law claims related back to the filing
of the Complaint, and was timely.

B. Bane Act
Defendants move for dismissal of the Bane Act claims against
Hughes, Whitmore and Brown, because there are no factual
allegations supporting such a claim. In particular, Defendants
argue there must be a showing of specific intent to violate
Decedent's rights. (Mot. at 11-12.)

The Bane Act allows an aggrieved individual to bring a
civil action for damages when that person's constitutional
or statutory rights have been “interfered with ... by threats,
intimidation, or coercion” or by attempts to threaten,
intimidate, or coerce. Cal. Civ. Code § 52.1(a)-(b). “[T]he
Bane Act does not require the ‘threat, intimidation or
coercion’ element of the claim to be transactionally
independent from the constitutional violation alleged.” Reese
v. County of Sacramento, 888 F.3d 1030, 1043 (9th Cir. 2018)
(citing Cornell v. City & County San Francisco, 17 Cal. App.
5th 766, 799-800 (2017)).

With regard to the intent requirement referenced by
Defendants, if a plaintiff adequately pleads a claim for
deliberate indifference, which requires a pleading of reckless
disregard, then he has sufficiently alleged the intent required
for a Bane Act claim. Scalia v. Cty. of Kern, 308 F. Supp.
3d 1064, 1084 (E.D. Cal. 2018) (finding coercive act element
of Bane Act claim satisfied by allegation of prison official's
deliberate indifference to serious medical needs) (applying
Cornell v. City & Cty. of San Francisco to Bane Act claim
in a medical indifference case, 17 Cal. App. 5th 766, 804
(2017) (“Reckless disregard ... is all that was necessary.”)).
As a matter of law, the Court will not dismiss the Bane Act
claims for not explicitly alleging specific intent, assuming
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Plaintiffs otherwise plead reckless disregard of safety or of
medical need, a question the Court considers next.

C. Eighth Amendment Deliberate Indifference
Defendants argue that Hughes is not liable for deliberate
indifference to safety under the Eighth Amendment, because
Plaintiffs do not allege she was subjectively aware of—
had not actually drawn an inference of—the safety risk to
Decedent. (Mot. at 17 (citing Farmer v. Brennan, 511 U.S.
825, 837 (1970)).) Defendants appear to limit this argument
to Hughes, and concede the sufficiency of allegations as to
Whitmore and Brown. (Id.; Reply at 5-6.)

That an official “should have been aware” of a particular risk
to an inmate when he or she acted, but was not, is insufficient
to establish an Eighth Amendment violation, “no matter how
severe the risk.” Peralta v. Dillard, 744 F. 3d 1076, 1086 (9th
Cir. 2014) (en banc) (citation and internal quotation marks
omitted; emphasis in original), cert. denied, 135 S. Ct. 946
(2015). Mere negligence or civil recklessness does not violate
the Eighth Amendment. See Farmer, 511 U.S. at 835-47.

*7  Here, Plaintiffs assert Hughes had “actual or
constructive” knowledge of, and condoned, ratified or
tolerated, (FAC ¶ 76), one or more of the following acts
with regard to Decedent: refusal to place her in a safe
environment after specific threats were made and Decedent
notified supervisors; placement of Decedent with a cellmate
that posed a foreseeable threat to Decedent's life; failure
to respond to Decedent's request to transfer cells, (FAC ¶
74(e), (f), (i)). However, these assertions are conclusory and
unsupported by further factual allegations that would allow
the Court to infer actual knowledge and indifference by
Hughes. It is not clear from the FAC that Hughes would
have been aware of Decedent's cell placement or of the
circumstances of the threat and cell-transfer request alleged,
for example. Plaintiffs may be able to allege such facts, but
have not done so in the FAC. The mere fact that Hughes
was the warden is an insufficient predicate for deliberate
indifference, and accordingly, the Eighth Amendment and
Bane Act claims against her are DISMISSED WITH LEAVE
TO AMEND.

D. Fourteenth Amendment
Plaintiffs claim that Decedent was serving the last two
months of her criminal sentence when her cellmate killed
her. Thus, Decedent's due process rights arise from the
Eighth Amendment, not the Fourteenth Amendment. See

Simmons v. Navajo County, Arizona, 609 F.3d 1011, 1017
(9th Cir.2010); Clouthier v. County of Contra Costa, 591
F.3d 1232, 1242 (9th Cir. 2010), overruled on other grounds
by Castro v. Cty. of Los Angeles, 833 F.3d 1060, 1070
(9th Cir. 2016); see also Hudson v. McMillan, 503 U.S.
1, 4 (1992) (Eighth Amendment due process is applied to
inmates, while Fourteenth Amendment due process applies
to pretrial detainees). To the extent Plaintiffs bring § 1983
claims for violation of Decedent's due process rights under
the Fourteenth Amendment, the claims fail as a matter of
law. (See FAC ¶¶ 63, 108 (referencing Decedent's Fourteenth
Amendment Rights).)

Plaintiffs also allege Defendants violated Grave's Fourteenth
Amendment rights by depriving Graves of her relationship
with her daughter, Decedent. (FAC ¶ 83.) It also appears that
Plaintiffs intend to bring a Fourteenth Amendment claim on
behalf of A.C.H. under the first cause of action. (Id. ¶ 61-71.)

Defendants argue, again with respect to Hughes, (Mot. at 18),
that Plaintiffs do not state a Fourteenth Amendment claim.
Defendants contend the conduct alleged does not “shock
the contemporary conscience,” as required for a Fourteenth
Amendment substantive due process challenge to official
conduct, because Hughes did not deliberately disregard a risk
of harm. (Id. (citing Cty. of Sacramento v. Lewis, 523 U.S.
833, 847 n.8 (1998)).

The Court agrees that Plaintiffs do not adequately allege a
substantive due process claim against Hughes on behalf of
Graves. The Ninth Circuit has recognized that parents have a
Fourteenth Amendment liberty interest in the companionship
and society of their children. Wilkinson v. Torres, 610 F.3d
546, 554 (9th Cir. 2010) (citing Curnow ex rel. Curnow
v. Ridgecrest Police, 952 F.2d 321, 325 (9th Cir. 1991)).
Official conduct is cognizable as a violation of due process
if it “shocks the conscience” in depriving parents of that
interest. Id. (quoting Porter v. Osborn, 546 F.3d 1131, 1137
(9th Cir. 2008). “Deliberate indifference” is one subset
of conduct that shocks the conscience. Porter, 546 F.3d
at 1137. Because Plaintiffs fail to allege other conduct
by Hughes that shocks the conscience or that amounts to
deliberate indifference, their substantive due process claim
for deprivation of the right to familial association must also
be dismissed. Accordingly, the Fourteenth Amendment claim
against Hughes is DISMISSED WITH LEAVE TO AMEND.

E. Claims of Supervisory Liability
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Defendants Argue that Plaintiffs' claims of supervisory
liability under 42 U.S.C. § 1983 are insufficient. (Mot.
at 14.) An official may be liable as a supervisor “only
if either (1) he or she was personally involved in
the constitutional deprivation, or (2) a sufficient causal
connection exists between the supervisor's wrongful conduct
and the constitutional violation.” Felarca v. Birgeneau, 891
F.3d 809, 819-20 (9th Cir. 2018) (internal quotations omitted).
The requisite causal connection can be established by “setting
in motion a series of acts by others, or by knowingly refusing
to terminate a series of acts by others, which the supervisor
knew or reasonably should have known would cause others
to inflict a constitutional injury.” Id. Personal involvement by
a supervisor is not required where there is a policy of inaction
and such inaction amounts to a failure to protect constitutional
rights. Oviatt By and Through Waugh v. Pearce, 954 F.2d
1470, 1474 (9th Cir. 1992).

*8  Plaintiffs allege that Hughes was the Warden at the time
of Decedent's death and retired soon afterwards. (FAC ¶¶
3, 58.) They allege that Decedent's first request to Brown
was not “sen[t] up the chain of command,” (FAC ¶ 36),
and do not state whether Hughes was aware of the second
request, which was submitted to Whitmore. Plaintiffs do not
state whether Whitmore was aware of the first request to
Brown. On the night Decedent was killed, Plaintiffs allege
only that Tang was on duty, and responded too late to save
Decedent. Without more, this is insufficient to state a claim
of supervisory liability, because it is not clear that Hughes
or Whitmore were aware of a policy of unresponsiveness to
specific threats but failed to provide a remedy.

Plaintiffs allege in conclusory terms relevant supervisory
practices, including “a failure to properly assess and/or
supervise the ... inmates;” “a policy and practice of failing
to protect inmates subjected to threats of violence and bodily
harm from other inmates;” “failure to investigate complaints/
reports of threats of great bodily harm;” and a “failure to
properly train, supervise, and discipline employees,” among
other supervisory theories, but direct the overbroad assertions
against all Defendants and Does. (FAC ¶¶ 62, 74.) In addition,
Plaintiffs allege Hughes and Whitmore had “either actual or
constructive knowledge of the deficient policies, practices,
and customs” alleged but “condoned, tolerated ... [or] ratified
such policies.” (FAC ¶ 76.) But Plaintiffs do not plead more
specific, or non-conclusory facts, beyond Hughes' position
as Warden or Whitmore's position as Lieutenant, that would
allow the Court to infer they knew, acquiesced in, or ratified
the deputies' actions. With regard to the failure to train claim,

for example, Plaintiffs do not specify the kind of training
that was lacking, what alternate course of conduct adequate
training would have required under the circumstances, or how
and when Hughes or Whitmore would have been aware of the
relevant gaps in training. In sum, the FAC does not adequately
spell out the supervisory failures that caused this incident, and
asserts supervisory responsibility in an overbroad manner. As
a result, Plaintiffs' claims for supervisory liability under §
1983 are DISMISSED WITH LEAVE TO AMEND.

F. Negligence – Duty
Defendants move to dismiss the negligence and negligent
supervision claims (the fourth and fifth causes of action) on
the ground that they did not owe Plaintiffs a duty of care.
(Mot at 22.) Defendants concede that they owed a duty of care
to Decedent, but argue this is insufficient for Plaintiffs assert
individual capacity negligence claims. (Id.) Plaintiffs respond
by conceding Hughes is not liable for “negligent personnel
management or under a theory of vicarious liability.” (Opp'n
at 23 n.15.) Plaintiffs state they bring the claims under Cal.
Code Civ. Proc. § 377.60, which allows for “[a] cause of
action for the death of a person caused by the wrongful act or
neglect of another.”

In other words, Plaintiffs concede they plead no independent
duty of care owed to them. Their wrongful death action
arises from a specific provision of California Law. “[T]he
cause of action for wrongful death is a pure creature of
statute and exists only so far and in favor of such person as
the legislative power may declare.” Rosales v. Battle, 113
Cal. App. 4th 1178, 1182 (2003) (internal punctuation and
citations omitted); Scott v. Thompson, 184 Cal. App. 4th
1506, 1510 (2010). The purpose of the wrongful death statute
“is to compensate for the loss of companionship and for other
losses to specified persons as a result of the decedent's death.”
Jackson v. Fitzgibbons, 127 Cal. App. 4th 329, 335 (2005).

Accordingly, Plaintiffs' wrongful death action survives. But to
the extent Plaintiffs assert Defendants breached a duty owed
Plaintiffs in their individual capacities, their causes of action
for negligence and negligent supervision are DISMISSED
WITH LEAVE TO AMEND.

G. Impermissible Vagueness and Other Issues Raised in
the Briefing
*9  Defendants argue that Plaintiffs' claims are

impermissibly vague, such that they are not reasonably aware
of which Plaintiffs bring which claims, in what capacity and
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against whom. (Mot. at 5-6.) They point to two examples.
First, it is unclear if ACH is bringing the first claim in his
individual capacity for damages, or on behalf of the estate.
Next, the second claim is based on Monell liability but there
are no municipal defendants. (Id.)

Instead of clarifying the scope of each claim, Plaintiffs assert
that the FAC is sufficiently detailed and alleges facts pertinent
to each cause of action. (Opp'n at 8.) The Court disagrees. It is
difficult to ascertain the scope of each cause of action, because
Plaintiffs do not state consistently in the heading of each claim
which Plaintiff is bringing the claim, in what capacity, and
against which Defendant. (See also FAC at 25 (failing to
specify capacity in which fifth claim is brought).) Rather than
laboring to draw inferences about Plaintiffs' intended claims
or theories of violation, the Court prefers to dismiss the FAC
in its entirety, with leave to amend to correct these and other
deficiencies noted.

Defendants' list is not exhaustive, and the Court has identified
further ambiguities. For example, Plaintiffs agree to dismiss
their failure to summon immediate medical care claim under
Cal. Govt. Code §§ 844.6, 845.6, (Opp'n at 25), but it is not
clear if they wish to maintain a failure to treat claim under the
Eighth Amendment, (see FAC ¶¶ 62(c)(k), 63, 64, 65, 74(d)).
Similarly, they concede they cannot state a claim of negligent
personnel management or vicarious liability against Hughes
in a footnote, (Opp'n at 23 n.15), but maintain they have
adequately alleged supervisory liability against her under §
1983, (Opp'n at 15-16).

The FAC also mentions Monell. Plaintiffs concede, as they
must, (Opp'n at 25) that this claim must be dismissed, Nat'l
Audubon Soc'y, Inc. v. Davis, 307 F.3d 835, 847 (9th Cir.
2002) (holding that the Eleventh Amendment bars application
of the Monell doctrine against state entities); Lucas v. Dep't
of Corr., 66 F.3d 245, 248 (9th Cir. 1995) (per curiam)
(holding that the CDCR is a state entity entitled to Eleventh
Amendment immunity); Leer v. Murphy, 844 F.2d 628,
631–632 (9th Cir. 1988). However, it is under Plaintiffs'
Monell claim that they mix in (conclusory) allegations as to
supervisory knowledge that may be necessary to a properly
pleaded claim of individual supervisory liability.

Although the complaint has been amended five times, this
is the first order on a motion to dismiss. The numerous
errors and ambiguities in the FAC, and the inclusion of
confusing and seemingly immaterial assertions throughout
are likely the result of the changes made to date. Should

Plaintiffs file a sixth amended complaint, they are directed to
thoroughly proofread the document for internal consistency,
to remove all references and conclusory language pertaining
to the voluntarily dismissed claims, and to remove remaining
factual assertions that clearly do not bear on the remaining
claims or their context.

H. Immunity
Defendants contend that they are shielded from suit under
the doctrine of qualified immunity. Although Defendants are
entitled to raise qualified immunity in a motion to dismiss, the
issue is generally better addressed at summary judgment. See
Wong v. United States, 373 F.3d 952, 956-57 (9th Cir. 2004)
(explaining qualified immunity is better left for summary
judgment because the notice pleading standard may force
courts to decide “far-reaching constitutional questions on a
nonexistent factual record”). Accepting Plaintiffs' allegations
as true, CDCR officers twice disregarded Decedent's cell
transfer requests with knowledge that her life was in danger,
then failed to intervene until hours after the fight began and
long after Decedent died. As a result, the Court elects not to
address qualified immunity at this stage of the proceedings.
Defendants may raise the issue in a summary judgment
motion.

*10  Defendants also assert Hughes is entitled to immunity
under Cal. Gov't Code §§ 820.2 and 820.8. With respect to §
820.8, the provision states: “a public employee is not liable
for an injury caused by the act or omission of another person.
Nothing in this section exonerates a public employee from
liability for injury proximately caused by his own negligent or
wrongful act or omission.” In essence, the provision prevents
public officers from being held vicariously liable for the
torts of their subordinates. Plaintiff, however, has apparently
conceded Hughes is not vicariously liable for the actions of
her subordinates. (Opp'n at 23 n.15 (conceding Hughes is
not liable for negligent personnel management or under a
theory of vicarious liability).) Although the Court has found
Plaintiffs inadequately plead Hughes' direct responsibility for
her own actions or inactions as a Warden or supervisor, §
820.8 would not prevent them from making amendments to
allege forms of direct liability.

Second, Defendants point to Gov't Code § 820.2, which
provides: “a public employee is not liable for an injury
resulting from his act or omission where the act or omission
was the result of the exercise of the discretion vested in him,
whether or not such discretion be abused.” Plaintiffs have not
adequately plead Hughes' participation in any discretionary
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decision. Moreover, the decision of where to house an inmate
has not been found to constitute a discretionary act within
the meaning of § 820.2, because “the decision regarding what
cell to place an inmate ... does not require decision making at
the level of policy formulation.” Phillips v. County of Fresno,
2013 WL 6243278 at * 15 (E.D. Cal. Dec. 3, 2013); see also
Cotta v. County of Kings, 2013 W L 3213075 at * 19 (E.D.
Cal. June 24, 2013) (“application of ... rules, regulations, or
guidelines to determine whether [two individuals] would be
assigned to the same cell was a ministerial determination that
is not entitled to immunity under Section 820.2”). As result,
the Court concludes that any decision by Defendants to house
Decedent in a particular cell did not rise to the level of a
policy-making decision entitled to immunity under § 820.2.

IV. CONCLUSION

For the foregoing reasons, Defendants' Motion is GRANTED,
and the fifth amended complaint is DISMISSED WITH
LEAVE TO AMEND. The sixth amended complaint, if any,
shall be filed on or before November 29, 2019. The hearing
set for November 18, 2019 is VACATED.

IT IS SO ORDERED.

All Citations

Slip Copy, 2019 WL 8168060

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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