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AND 7 OF THE FIRST AMENDED 
ADVERSARY COMPLAINT  
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as Chapter 7 Trustee of Zetta Jet USA, Inc. 
and Zetta Jet PTE, Ltd., 
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JAHID FAZAL-KARIM, BOMBARDIER 
AEROSPACE CORPORATION, 
BOMBARDIER, INC., LEARJET, INC., 
ECN AVIATION INC. F/K/A ELEMENT 
AVIATION INC., and ECN CAPITAL 
CORPORATION AS SUCCESSOR TO 
ELEMENT FINANCIAL CORPORATION, 

 
Defendants. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Date: TBD 
Time: TBD 
Place: Courtroom 1575 
 255 East Temple Street 
 Los Angeles, CA 90012 
Judge: Hon. Sandra R. Klein 
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TO THE HONORABLE SANDRA R. KLEIN, UNITED STATES BANKRUPTCY 

JUDGE, AND TO PLAINTIFF’S COUNSEL OF RECORD: 

PLEASE TAKE NOTICE that Defendants FK Group Ltd.; FK Partners Ltd.; Jahid Fazal-

Karim; and Jetcraft Asia Limited (“FK Defendants”) will and hereby do move (by this “Motion”) 

the Court to dismiss, without leave to amend, all counts of the First Amended Adversary Complaint 

(the “FAC”) filed in the above-captioned adversary proceeding, for failure to state a claim upon 

which relief can be granted, because the FAC insufficiently pleads the facts necessary to plausibly 

state claims for relief for aiding and abetting breach of fiduciary duty, civil conspiracy, violation 

of California Business & Professions Code § 17200, fraudulent misrepresentation, and fraudulent 

concealment. 

PLEASE TAKE FURTHER NOTICE that this Motion is being brought under Federal 

Rules of Civil Procedure 12(b)(6), 8(a) and 9(b), as made applicable by Federal Rules of 

Bankruptcy Procedure 7012, 7008 and 7009, and is based on the accompanying memorandum of 

points and authorities, the Court’s files in this adversary proceeding and the related Chapter 7 case, 

and such other evidence and argument as may properly come before this Court at any hearing. 

PLEASE TAKE FURTHER NOTICE that Local Rule 9013-1(f) requires a written 

response to be filed and served at least 14 days before the hearing.   

 WHEREFORE, the FK Defendants respectfully request that the Court enter an order (i) 

granting the Motion, (ii) dismissing, without leave to amend, each claim for relief in the 

complaint for failure to state a claim, and (iii) granting any and all other relief the Court deems 

just and necessary.  

 
Dated:  September 7, 2021 KING & SPALDING LLP 

 
By:/s/ Aaron S. Craig 
  
AARON S. CRAIG 
MICHAEL CIATTI 
MARK M. MALONEY 
  
Attorneys for FK Defendants 
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MEMORANDUM OF POINTS AND AUTHORITIES 

In accordance with Federal Rules of Civil Procedure 12(b)(6) and 9(b), and Bankruptcy 

Rules 7012(b) and 7009(b), Defendants FK Group Ltd.; FK Partners Ltd.; Jahid Fazal-Karim; and 

Jetcraft Asia Limited (collectively, “FK Defendants,” and along with the Jetcraft Defendants, 

collectively “Defendants”) respectfully request that this Court dismiss the First Amended 

Adversary Complaint (“FAC”) in this matter filed by the Trustee on behalf of Debtors Zetta Jet 

PTE Ltd. (“Zetta Singapore”) and Zetta Jet USA Inc. (“Zetta USA”).  The Trustee again fails to 

state a legally supportable claim.1 

I. INTRODUCTION 

The FAC continues where its predecessor left off, telling a fanciful but internally 

inconsistent story full of misdirection, innuendo, and assumption.  Seeking to cure the multiple 

fatal deficiencies in the first Complaint, the Trustee has added 700 paragraphs of excruciating 

detail that do nothing whatsoever to address the continuing shortcomings of the Trustee’s theory.  

Not only are many of the details irrelevant, they are also misleading and contradicted by the 

Trustee’s own exhibits and Zetta’s business plan.  And when that is not the case, the new 

allegations undercut the Trustee’s theory.  The Trustee also tries to run from key allegations in the 

initial Complaint by omitting them from the FAC.  But the Trustee cannot avoid those judicial 

admissions simply by deleting them—and they continue to doom his case.   

The Trustee alleges the Debtors, Zetta Singapore and Zetta USA, were doomed to failure 

even absent any fraud by their managing director, Geoff Cassidy.  Doc. 265 (“FAC”) ¶¶ 439, 479.  

He alleges the Debtors and their directors knew they were taking on unsustainable debt and yet 

kept piling more on anyway.  Id.  Despite the Trustee’s allegation that the two “uninterested” 

directors Matthew Walter and James Seagrim knew the company was doomed to failure, they 

allowed their business partner—allegedly a headline-making fraudster, ¶ 72, with whom they 

nevertheless chose to start a business, ¶ 81—to do what he wished, operating as absentee rubber 

 
1 The Trustee attempts to reverse his prior consent to the entry of final orders by this Court.  FAC 

¶ 19.  The FK Defendants dispute that the Trustee can withdraw his prior consent or that he is 
entitled to a jury trial on any claim alleged in the FAC.  The FK Defendants intend to address 
this in a subsequent motion, if necessary. 
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stamps for allegedly “obvious frauds,” ¶ 440. 

California law requires imputing Cassidy’s knowledge to Zetta Singapore, rendering that 

company in pari delicto with Defendants.  Bedrock principles of California agency law compel 

the same result.  But even absent an in pari delicto defense, the imputation of Cassidy’s knowledge 

to Zetta Singapore is fatal to the Trustee’s non-bankruptcy claims because each turns on Zetta 

Singapore being unaware of Cassidy’s alleged misdeeds.  Blame for the injuries Zetta Singapore 

suffered should be placed where it belongs:  on Seagrim and Walter, whose jaw-dropping failures 

of due diligence and oversight are the wrongs the Trustee should actually have pursued.  

Imputation of Cassidy’s knowledge alone requires dismissal of all the non-bankruptcy claims. 

These claims should also be dismissed because the FAC continues to allege facts that 

undercut key elements of the claims while simultaneously failing to allege sufficient facts to 

support those key elements. The central premise of the FAC is that Defendants bribed Cassidy to 

buy overpriced aircraft, to keep buying them, and not to cancel his orders.  But the Trustee still 

has not adequately pleaded that the aircraft were actually overpriced. He tries to paper over this 

defect with an anonymous and unsupported so-called “expert analysis.”  This “expert analysis” is 

nowhere among the exhibits to the FAC.  The allegations about it thus amount to pleading on 

information and belief—which cannot meet the heightened 9(b) pleading standard.  What are in 

the exhibits, however, are multiple documents showing that the aircraft were not overpriced. 

The non-bankruptcy claims should also be dismissed for other independent reasons.  In a 

case centered on the purchase of allegedly overpriced planes that the Debtors allegedly could not 

afford, the Trustee alleges that the Debtors themselves—as well as Seagrim and Walter—knew all 

along that they were taking on unsustainable debt yet intentionally kept adding more.  The Trustee 

also tries to avoid the fact that the Debtors’ business plan—which all the directors agreed to—

required the purchase of “brand new Global 5000 and 6000” aircraft.  The Trustee admitted this in 

his first Complaint but omits that damaging admission from the FAC because he knows that it is 

fatal to the fanciful premise of his case—that Defendants bribed Cassidy to buy Bombardier Global 

aircraft instead of using competitive bidding and seeking aircraft from manufacturers of other types 

of aircraft. 
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The Trustee thus fails to plead an aiding and abetting breach of fiduciary duty claim 

because he fails to adequately allege that Cassidy’s purchase of aircraft the Debtors needed to 

operate their business was a breach of any duty he owed them.  The Trustee’s theory regarding 

Cassidy’s purchase of the Nyota is a red herring that fails on multiple levels.  The conspiracy claim 

fails because the Trustee has failed to make any nonconclusory allegation of any agreement among 

Defendants—not to mention because California law does not recognize a claim for conspiracy to 

aid and abet a breach of fiduciary duty.  The California UCL claim fails because the Trustee again 

fails to plead any Defendant conduct or Debtor injury with a California nexus, instead hoping to 

confuse the Court with Zetta USA’s irrelevant ties to the state.  The Trustee’s fraudulent-

misrepresentation claim is an act of misdirection: he contends that statements made to Defendants 

are misrepresentations on which he can base a claim for fraud committed by them.  Finally, the 

concealment claim fails to adequately allege that Defendants had a duty to disclose the alleged 

bribes.  And the Trustee’s alter ego argument—the only thread tying FK Partners, FK Group, and 

Jetcraft Asia to this case—is fatally defective because the Trustee does not adequately allege any 

inequitable result of a denial of his veil-piercing argument. 

After having access to tens of thousands of pages of discovery and more than two years 

and two deeply flawed tries at stating valid claims, the FAC still fails as a matter of law.  It should 

be dismissed—this time with prejudice. 

II. BACKGROUND 

The Trustee contends that Zetta Singapore’s managing director, Geoffrey Cassidy, 

breached his fiduciary duties to the corporations that he formed, ran, and exclusively controlled, 

and that Defendants and others aided, abetted, and conspired with him.  See FAC ¶ 1.  Cassidy was 

a headline-making “con artist and fraudster.”  FAC ¶¶ 72–75.  By 2014, he and his wife owned a 

business that “managed a Bombardier jet for a wealthy Singaporean for private use.”  Id. ¶ 75.  

James Seagrim and Matthew Walter operated a “successful business with a fleet of nine 

aircraft,” plus two things Cassidy lacked—a Part 135 Certificate allowing the operation of 

commercial flights for paying customers, and “significant operational experience running a charter 

airline.”  Id. ¶ 77–78.  Cassidy told Seagrim and Walter that he was independently wealthy and 
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had access to wealthy Chinese clientele.  Id. ¶ 80.  Although the Trustee alleges that “[n]one of 

this was true,” he does not allege that Seagrim or Walter tried to verify any of this information.  

See id.  Instead they simply agreed to start a new company with this front-page con artist.  Compare 

id. ¶ 81 with id. ¶¶ 72–75.  The two became both officers and directors of the new company, Zetta 

Singapore.  ¶¶ 27–28.   

The Trustee repeatedly describes Seagrim and Walter not just as disinterested but also as 

“uninterested directors.”  Id. ¶¶ 206, 207, 461, 593, 616–18, 630, 634–35 (emphasis added).2  The 

FAC makes clear how apt that description is.  Although the Trustee alleges that Cassidy was a 

headline-making fraudster who was committing “obvious frauds in 2015,” id. ¶ 440, and although 

he alleges in conclusory fashion that Debtors were “already behind on their bills” and were 

“balance sheet insolvent” “when the first transactions closed in December 2015,” id. ¶ 479, he 

offers no allegation that the “uninterested directors” did anything to learn about their business 

partner, to dig into the details of the transactions he proposed, or to stop Cassidy until almost two 

years later.  They never even held a board meeting until August 2017, after Cassidy had already 

completed his alleged predations.  Id. ¶ 30.   

The Trustee alleges they did all this despite knowing from day one that Debtors could not 

afford the aircraft on the basis Cassidy proposed and was taking on debts that they knew it could 

not repay.  Id. ¶¶ 439, 469–71.  The Trustee alleges the conclusion that “the Debtors … knew they 

could not pay [their debts] as they came due” but that nevertheless “the Debtors kept adding more 

liabilities and obligations despite knowing that their operations would not be sufficient to cover 

the debt service on those obligations.”  Id. at 98 (subhead D); ¶ 439 (emphases added).  Indeed, 

“[e]ven setting aside Cassidy’s fraud,” the Debtors’ business plan left them “behind on their bills” 

and immediately insolvent as soon as the “first transactions closed in 2015,” a fact of which 

 
2 The Trustee’s use of the two distinct words to describe these directors is presumably 

intentional—especially because these allegations that they were “uninterested” are new in his 
FAC.  They should be given effect.  See Antonin Scalia & Bryan A. Garner, Reading Law: The 
Interpretation of Legal Texts 170 (2012) (“[W]here the document has used one term in one place, 
and a materially different term in another, the presumption is that the different term denotes a 
different idea.”).  Defendants and this Court must of course treat the repeated allegations that 
Seagrim and Walter were “uninterested” as true. 
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Seagrim and Walter were “repeatedly” made aware.  Id. ¶¶ 469, 479.  Despite that, Seagrim and 

Walter continued to rubber-stamp every transaction Cassidy proposed. 

The Trustee nevertheless blames Defendants for the company’s failure and bankruptcy.  

He alleges that Defendants paid kickbacks and bribes to Cassidy, in the form of (1) two $500,000 

payments associated with the first and tenth aircraft transactions, (2) a pair of Sea-Doo jet skis and 

Formula 1 tickets that Bombardier allegedly provided Cassidy, and (3) a purported “credit” on the 

Nyota yacht that Mr. Fazal-Karim bought in 2017 (after the transactions at issue).  Remarkably, 

even though the Trustee has admitted that Cassidy induced Seagrim and Walter to start Zetta with 

him by promising wealthy Chinese clientele who “wanted to fly on brand new Bombardier Global 

5000s and 6000s,” the Trustee contends that it was really the supposed subsequent “bribes” that 

caused Cassidy to buy Bombardier Global 5000 and 6000 aircraft from Defendants.  Moreover, 

the Trustee alleges that the aircraft were overpriced, based on an anonymous and unsupported 

“expert analysis,” even thought that same business plan assumed that Zetta would pay $50 million 

per plane for Global 5000 and 6000 aircraft.3  See Ex. A at 33, 36 (JETCRAFT00043824, 27). 

III. PLEADING STANDARD 

To survive a motion to dismiss, the FAC “must contain sufficient factual matter, accepted 

as true, to state a claim to relief that is plausible on its face.”  Ashcroft v. Iqbal, 556 U.S. 662, 678 

(2009) (quotation marks omitted); see Bankr. R. 7012(b); Fed. R. Civ. P. 12(b); see also, e.g., In 

re Doorman Prop. Maintenance, 2017 WL 90332, at *1 (N.D. Cal. Jan. 10, 2017).4  The Trustee 

must show “more than a sheer possibility that [Defendants] ha[ve] acted unlawfully” or facts that 

are “merely consistent with” Defendants’ liability.  Iqbal, 556 U.S. at 678 A complaint “supported 

by mere conclusory statements[] do[es] not suffice,” and this Court is “not bound to accept as true 

a legal conclusion couched as a factual allegation.”  Id. (quotation marks omitted). 

Additionally, the Trustee’s non-bankruptcy claims all sound in fraud.  See, e.g., FAC ¶ 34 

 
3 The Information Memorandum is attached as Exhibit A.  The FAC refers to and relies on this 

memorandum.  FAC ¶ 265.  Accordingly, this Court may consider it in its entirety.  E.g., 
Gerritsen v. Warner Bros. Entm’t, 116 F. Supp. 3d 1104, 1119–20 (C.D. Cal. 2015) (documents 
referred to and relied on in a complaint are incorporated by reference and are therefore considered 
allegations of the plaintiff and courts may consider them in their entirety).  

4 Under Local Bankruptcy Rule 9013-2(b)(4), all unpublished cases are attached as Exhibit B. 
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(transactions that the directors approved “were not properly approved … because of fraudulent 

misrepresentations and omissions”); ¶ 74 (Cassidy’s actions were a “fraud scheme”).  Thus, the 

heightened pleading standard of Civil Rule 9(b) applies, and the Trustee must “state with 

particularity the circumstances” he alleges constitute fraud.  Fed. R. Civ. P. 9(b).  That includes 

pleading the “who, what, when, where, and how of the misconduct.”  United States v. United 

Healthcare Co., 848 F.3d 1161, 1180 (9th Cir. 2016) (quotation marks omitted). 

IV. ARGUMENT 

A. Imputing Cassidy’s knowledge to Zetta Singapore is proper and fatal. 

Under longstanding tenets of California law—consistent with black-letter common law—

Cassidy’s knowledge is imputed to Zetta Singapore.  Zetta Singapore’s knowledge, in turn, both 

places it in pari delicto with Defendants and prevents the Trustee from adequately alleging any of 

his non-bankruptcy claims as a matter of law.  Principles of California agency law lead to the same 

result.  Counts 1–3, 6, and 7 must be dismissed. 

1. Cassidy’s knowledge is presumed imputed to Zetta Singapore. 

Under longstanding California law, a corporation “is presumed to know what is known to 

its managing officers and directors.”  Austin v. Hallmark Oil Co., 134 P.2d 777, 784 (Cal. 1943); 

see also Peregrine Funding, Inc. v. Sheppard Mullin Richter & Hampton LLP, 133 Cal. App. 4th 

658, 679 (2005).  This presumption is rooted in a strong public policy that allocates responsibility 

for the actions of a corporation’s officers and agents to the entity most appropriately charged with 

that responsibility—the corporation itself—and not to the third parties that deal with the 

corporation.  See In re ChinaCast Edu. Corp. Sec. Litig., 809 F.3d 471, 478 (9th Cir. 2015) (holding 

that imputation serves the “public policy goals” of “fair risk allocation and ensuring close and 

careful oversight of high-ranking corporate officials”); Restatement (3d) of Agency § 5.03, cmt. b 

(2006) (“Imputation creates incentives for a principal to choose agents carefully and to use care in 

delegating functions to them” and “encourages a principal to develop effective procedures for the 

transmission of material facts, while discouraging practices that isolate the principal or coagents 

from facts known to an agent.”).  “[A]t all times relevant” to this case, Cassidy was Zetta 

Singapore’s “Managing Director.”  FAC ¶ 25.  Accordingly, his knowledge is presumed imputed 
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to Zetta Singapore.  See Austin, 134 P.2d at 784.   

2. The narrow adverse-interest exception does not apply. 

a.  The adverse-interest exception to the presumption of imputation does not apply here.  

The question of imputation—including the contours of the adverse-interest exception—is a 

question of state law.  O’Melveny & Myers v. FDIC (“O’Melveny II”), 512 U.S. 79, 83 (1994) 

(states have “authority over the entire law of imputation”).  California law on this question is set 

out in the California Supreme Court’s decision in First National Bank v. Reed, 198 Cal. 252, 259 

(1926).  There, the Supreme Court noted the “exception to the general rule … to the effect that, if 

the agent and the third party are acting in collusion to defraud the principal, the principal will not 

be held bound by the knowledge of the agent.”  Id.  But—critically for this case—the Reed court 

explained the exception’s limitations, which are dispositive here:  “The exception … has no 

application to a situation … wherein the principal is seeking to establish the liability of a third 

person.”  Id.  That is because the principal “cannot avail itself of only so much of the transaction 

as was beneficial to it and repudiate the rest.”  Id. at 260.  It must take “the burden with the benefits” 

and “assume[] responsibility for the instrumentalities—that is to say, the representations, promises, 

and conditions—through which the act was induced.”  Id.  “The contract must exist as made 

between the agent and the third person, or not at all.”  Id. 

Thus, under California law, the fact that an agent “may have an opposing personal interest” 

to the principal is insufficient to trigger the adverse-interest exception.  McKenney v. Ellsworth, 

132 P. 75, 76 (Cal. 1913); see also 3 Witkin, Summary of Cal. Law § 166 (11th ed. 2021) 

(“California courts have drawn a distinction between situations in which the agent acts in an 

adverse capacity and those in which the agent acts for the principal but has a personal adverse 

interest.”) (citing McKenney).  Imputation, for example, is proper despite an agent’s adverse 

interest where the company “derive[s] and retain[s] the benefit of the acts in question.”  Verder v. 

Am. Loan Soc., 1 Cal. 2d 17, 28 (1934).  “If the agent is in fact acting for his principal in the 

transaction, even though he may have an opposing personal interest, it is his duty notwithstanding 

his interest, to communicate to his company [principal] any facts in his possession, material to the 

transaction, and the law will therefore presume, in favor of third persons, that he made such 
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communications.”  Rhinock v. Price, 218 Cal. 403, 407 (1933) (quoting McKenney, 132 P. at 76) 

(emphasis added). 

These cases align California with what federal courts here recognize is the bedrock 

common-law rule that the adverse-interest exception “is narrow and generally requires an agent to 

completely abandon the principal’s interest and act entirely for his own purposes.”  Cement & 

Concrete Workers Dist. Council Pension Fund v. Hewlett Packard Co., 964 F. Supp. 2d 1128, 

1144 (N.D. Cal. 2013) (quotation marks omitted)); see also Seiden v. Frazer Frost, LLP, 2018 WL 

6137618, at *8 (C.D. Cal. July 31, 2018) (“If the agent’s wrongdoing benefits the corporation in 

any way, the exception does not apply.”) (quotation marks omitted; emphasis added); Restatement 

(3d) of Agency § 5.04 (knowledge is not imputed “if the agent acts adversely to the principal in a 

transaction or matter, intending to act solely for the agent’s own purposes or those of another 

person”) (emphasis added).   

Under Reed, Verder, McKenney, and Rhinock, Cassidy’s knowledge is presumed imputed 

in these circumstances because his actions benefited Zetta Singapore and because the Trustee is 

seeking to establish the liability of a third party, not the liability of Zetta Singapore’s agent. 

b.  Despite this unbroken line of California Supreme Court authority setting out the clear 

rule on imputation in the context of third-party liability, some federal courts have incorrectly read 

California law to deny imputation of an agent’s knowledge to his principal when the agent’s 

interests are even partially adverse to the principal’s interests, thus silently making itself an outlier 

among U.S. common-law jurisdictions.  E.g., In re Cal. TD Invs. LLC, 489 B.R. 124, 129–32 

(Bankr. C.D. Cal. 2013).  In California TD Investments, this Court reasoned that “California 

courts … do not appear to require this heightened standard” requiring that an agent wholly abandon 

the principal.  489 B.R. at 130; see also McHale v. Silicon Valley Law Grp., 2011 WL 6990187, 

at *5 (N.D. Cal. Dec. 14, 2011). However, the court did not cite any of the Supreme Court cases 

discussed in section a above for that proposition.  Rather, it cites a Ninth Circuit case, FDIC v. 

O’Melveny & Myers (“O’Melveny I”), 969 F.2d 744, 750 (9th Cir. 1992), rev’d O’Melveny II, 512 

U.S. 79 (1994), and McHale—which relies on O’Melveny I.  Id. 

The California TD Investments and McHale courts’ confusion about California’s rule 
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apparently stems from two sources:  first, improperly reading O’Melveny I to bind them in 

distinguishable cases, and, second, relying on incomplete dicta in two California Court of Appeal 

cases.  See McHale,, 2011 WL 6990187, at *5 (citing Peregrine Funding, Inc. v. Sheppard Mullin 

Richter & Hampton LLP, 133 Cal. App. 4th 658 (2005), and O’Melveny I); Cal. TD Invs., 489 

B.R. at 130 (citing only McHale and O’Melveny I).  These courts misapply all of these cases. 

First, O’Melveny I is thoroughly distinguishable and therefore does not bind the Court on 

the question of imputation in a case involving alleged third-party liability.  Unlike this case, 

O’Melveny I concerns the liability of an agent to a principal.  There, O’Melveny & Myers was the 

law firm employed by American Diversified Savings Bank (ADSB), a failed savings-and-loan 

taken over by the FDIC.  969 F.2d at 745–46.  The FDIC (standing in the shoes of the principal 

ADSB) sued O’Melveny (the agent) for malpractice.  See id. at 748.  Indeed, of the four binding 

California Supreme Court cases discussed above in section A.2.a, O’Melveny I cites only 

McKenney—and, critically, it distinguishes that case on the basis that O’Melveny is not a third 

party.  Id. at 751 n.8.  Thus, it is clear that O’Melveny I is limited to principal-agent cases and does 

not govern principal–third-party claims like those at issue here. 

O’Melveny I cited a California case—Meyer v. Glenmoor Homes, 246 Cal. App. 2d 242,  

264 (1st Dist. 1966)—only for the general statement of the adverse-interest exception:  that 

“knowledge acquired by the agent who is acting adversely to his principal will not be attributed to 

the principal.”  O’Melveny I, 969 F.3d at 750.  But the Ninth Circuit made clear that it was not 

suggesting California law was an outlier, because it also cited two other states’ cases for the same 

point:  In re Investors Funding Corp., 523 F. Supp. 533, 540–41 (S.D.N.Y. 1980) (applying New 

York law), and Holland v. Arthur Andersen & Co., 127 Ill. App. 3d 854 (1984) (applying Illinois 

law).  O’Melveny I, 969 F.3d at 750. 

More importantly, the Meyer court on request for rehearing indicated that if the corporation 

had retained a bargained-for benefit from the transaction (as Zetta Singapore did here), imputation 

of the president’s knowledge would be appropriate despite his personal interest in the transaction.  

See Meyer, 246 Cal. App. 2d at 272 (denying rehearing) (noting that “there is nothing to show that 

the corporation bargained for this incidental benefit” of “proceeds of the loan” being “paid over to 
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the corporation”).  In short, Meyer, which O’Melveny I relied on, supports Defendants’ argument 

here. 

O’Melveny I thus offers no reason to ignore Reed, which O’Melveny I does not cite or 

discuss.  Reed makes clear that although the adverse-interest exception may apply in principal-

agent cases like O’Melveny I, it “has no application to a situation” like the one presented in this 

case, “wherein the principal [i.e., the Trustee standing in the shoes of the Debtors] is seeking to 

establish the liability of a third person [i.e., Defendants].”  198 Cal. at 259.  McKenney, Verder, 

and Rhinock make related points.  They announce the California law that governs the adverse-

interest question, and nothing in O’Melveny I permits—much less requires—this Court (or any 

other federal court) to deviate from that law.5 

Second, the federal courts have relied on incomplete dicta from two Court of Appeal cases.  

The first of the two is Peregrine Funding.  See 133 Cal. App. 4th 658.  In Peregrine, the court 

noted in passing—while laying out background principles of agency law—that a corporation is not 

“chargeable with the knowledge of an officer who collaborates with outsiders to defraud the 

corporation.”  Id. at 679.  However, the court decided Peregrine on the sole-actor exception:  

“Peregrine was owned entirely by Hillman and his wife and was ‘controlled by’ Hillman,” and that 

therefore “[b]ecause Hillman, one of the primary architects of the Ponzi scheme, was also the 

owner and sole person in control of Peregrine, his fraud is properly imputed to Peregrine.”  Id. at 

679.  The case thus presented no occasion to decide whether an alleged collaboration with outsiders 

was entirely or only partially adverse to the corporation.  See generally id.  The court did not cite 

any of the binding California Supreme Court authority on that point—Reed, Rhinock, Verder, or 

 
5 O’Melveny I discusses a different version of the adverse-interest exception under which 

considerations unmentioned by any of the binding California authority come into play: “even if 
the corporation were somehow to benefit from the wrongdoing of insiders, the insiders’ conduct 
is still not attributable to the corporation if a recovery by the plaintiff would serve the objectives 
of tort liability by properly compensating the victims of the wrongdoing and deterring future 
wrongdoing.”  969 F.2d at 750.  But, for that point, the Ninth Circuit relied expressly and only 
on Shacht v. Brown, 711 F.2d 1343 (7th Cir. 1983).  969 F.2d at 750.  In Schacht, the Seventh 
Circuit is of course not applying California law—indeed, it is not applying state law at all.  
Instead, it distinguished Illinois imputation law and crafted a federal rule of decision.  711 F.2d 
at 1347; see O’Melveny II, 512 U.S. at 83–84 (explaining that Shacht applied purported federal 
common law, and thus that following it was error). 
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McKenney. 

This obiter dicta point in Peregrine is a quotation from Meyer, 246 Cal. App. 2d 242.  But 

as in Peregrine, the statement in Meyer is dicta—part of a recitation of general agency principles 

that played no role in the court’s decision.   

The ultimate source of the language cited in both Meyer and Peregrine is Reed.  See 246 

Cal. App. 2d at 242.  But unlike those later cases, which merely laid out an incomplete restatement 

of a general background principle, Reed had occasion to apply the adverse-interest exception and 

therefore explained its limitations.  Nothing in either Meyer or Peregrine conflicts with Reed.  And 

as Reed makes clear, the exception does not apply when a principal is suing not its agent but a 

third party. 

What is more, neither Meyer nor Peregrine (both Court of Appeal cases) could overrule 

Reed, McKenney, Rhinock, or Verder (all Supreme Court cases).  Because the Trustee seeks to 

impose liability on a third party and not an agent of the Debtors, Reed announces the law governing 

the adverse-interest exception on these facts.  198 Cal. at 259.  The other decisions further confirm 

that California follows the widely accepted black-letter rule reflected in the Restatement:  

imputation is proper when the agent’s actions were not completely adverse to the principal—that 

is, so long as the principal derived a benefit from the transaction.  Under that common-law rule, 

fraud that benefits the corporation is not adverse to the corporation’s interests, even if motivated 

by the agent’s desire for personal gain.  See Kirschner v. KPMG LLP, 938 N.E.2d 941, 952 (N.Y. 

2010).  Indeed, “[i]f the agent’s wrongdoing benefits the corporation in any way, the exception 

does not apply.”  Seiden, 2018 WL 6137618, at *8 (cleaned up; emphasis added).6 

c.  As set forth in Section A.2.a above, the clear rule established by the California Supreme 

Court—bedrock law going back many decades—allows the Trustee to avoid imputation of 

 
6 This Court’s denial of Defendants’ motion-to-dismiss argument on this point is not law of the 

case because the denial of a motion to dismiss is not a decision on the merits.  E.g., Border Power 
Plant Working Grp. v. Dep’t of Energy, 2006 WL 8455391, at *2 (S.D. Cal. Mar. 29, 2006) 
(denials of motions to dismiss do not “ordinarily bar further litigation of such issues under the 
law of the case doctrine”); Andrews Farms v. Calcot, Ltd., 693 F. Supp. 2d 1154, 1166 (E.D. Cal. 
2010) (“[D]enial of a motion to dismiss is not the ‘law of the case.’”) (quoting Pearson v. 
Dennison, 353 F.2d 24, 28 (9th Cir. 1965)). 
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Cassidy’s knowledge only if the Trustee can offer well-pleaded allegations that Cassidy’s conduct 

was entirely adverse to Zetta Singapore.  The Trustee “cannot avail [himself] of only so much of 

the transaction as was beneficial to [the Debtors], and repudiate the rest.”  Reed, 198 Cal. at 260.  

He must take “the burden with the benefits” and “assume[] responsibility for the 

instrumentalities—that is to say, the representations, promises, and conditions—through which the 

act was induced.”  Id. 

Here, there is no dispute that Zetta Singapore benefited from the transactions it now 

complains of.  Zetta Singapore received multimillion-dollar aircraft that it required, per its agreed 

business plan, so that it could conduct its business and then in fact used those aircraft to conduct 

that business, receiving tens of millions of dollars in revenue.  E.g., FAC ¶ 410(a) ($46 million in 

block hours sold); ¶ 430 (bulk block hours sold for $8,000 per hour). 

This Court previously rejected five of the adverse-interest cases Defendants cited because 

they were “not addressing an in pari delicto argument.”  R.107 at 43–44.  Respectfully, that makes 

no difference.  Whether an agent’s knowledge is imputed to a principal is a separate question from 

whether the principal and some other party were in pari delicto.  Imputation may occur without an 

in pari delicto argument—as this Court implicitly recognized in distinguishing the imputation 

cases Defendants cited as “not addressing an in pari delicto argument.”  And parties may be in 

pari delicto without imputation.  E.g., Kardoh v. United States, 572 F.3d 697, 698 (9th Cir. 2009).  

As discussed above, imputation is proper here.   

Zetta Singapore seeks to do what the California Supreme Court said in Reed was forbidden:  

“avail itself of only so much of the transaction as was beneficial to it, and repudiate the rest.”  198 

Cal. at 260.  It moreover impermissibly seeks to apply the adverse-interest exception in “a 

situation … wherein the principal [Zetta Singapore] is seeking to establish the liability of 

[multiple] third person[s]”—namely Defendants.  Id. at 259.  Because Zetta Singapore 

undisputedly derived benefits from the transactions it complains of, the narrow adverse-interest 

exception does not apply, and Cassidy’s guilty knowledge is imputed to Zetta Singapore.  The 

Trustee can either accept imputation or abandon any cause of action based on the aircraft 

purchases.  California law offers him no third option. 
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3. Cassidy was the sole actor in exclusive control of Zetta Singapore. 

Even if the adverse-interest exception applies in these circumstances, a further exception 

to that exception controls here.  Under the “sole actor” rule, even if an agent’s conduct is adverse 

to the principal, the agent’s knowledge is imputed to the principal when the agent and the principal 

are essentially one and the same.  See In re Mortg. Fund ’08 LLC, 527 B.R. 351, 369 (N.D. Cal. 

2015) (A “defrauded entity cannot escape the imputation of knowledge … when the defrauded 

entity and the alleged bad actors are one and the same.”).  Among other circumstances, that occurs 

when the defrauded entity is “under the control” of the “bad actors.”  In re Yellow Cab Coop., Inc., 

602 B.R. 357, 362 (N.D. Cal. 2019) (quotation marks omitted). 

During the first Motion to Dismiss proceedings, the Trustee contended that the sole actor 

exception did not apply.  But now the Trustee has added new allegations that conclusively 

demonstrate that Cassidy wholly dominated Zetta Singapore at all relevant times.  Not only that, 

the Trustee argued and introduced evidence in the companion Chapter 7 case that Cassidy was, in 

fact, in “exclusive control” of Zetta Singapore.  No more is required.  Yellow Cab, 602 B.R. at 362. 

Throughout the FAC, the Trustee acknowledges Cassidy’s control of Zetta Singapore: 

“Zetta PTE was a private jet company formed and run by Cassidy.”  FAC. ¶ 5 (emphasis added).  

Cassidy was “at all relevant times [Zetta Singapore’s] Managing Director.”  Id. ¶ 25.  Far from 

drawing any distinction between Zetta Singapore and Cassidy, and despite Defendants pointing 

out this inconsistency in his original complaint, the Trustee’s allegations still affirmatively conflate 

man and corporation, showing that even in the Trustee’s view Cassidy and Zetta were one and the 

same.  Zetta Singapore’s debt was “his aircraft debt,” id. ¶ 219 (emphasis added).  Zetta 

Singapore’s initial investor was “his initial investor.”  ¶ 200.  Zetta Singapore’s business plan, too, 

was “his.”  ¶ 440. The Trustee’s decision to frame his allegations in this manner a second time can 

only be intentional. 

And most importantly, the Trustee now alleges that the company “was formed in a manner 

that provided Cassidy with actual and effective control of key functions of the company, including 

its financial operations.”  Id. ¶ 91 (emphasis added).  That gave him “approval rights for transfers 

of funds.”  Id.  Those allegations of control place this case squarely within the sole actor exception.  
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Yellow Cab, 602 B.R. at 362.   

The Trustee also argued and introduced evidence that Cassidy was in “exclusive control” 

of Zetta Singapore.  Doc. 1464 (Motion for Substantive Consolidation) ¶ 26, In re Zetta Jet PTE, 

Ltd., No. 2:17-bk-21386-SK; Doc. 1464-1 (Declaration of Luke Furler) ¶ 13, No. 2:17-bk-21386-

SK; see also Doc. 1504 (Supplemental Brief in Support of Substantive Consolidation) at 6, No. 

2:17-bk-21386-SK.  The Trustee elaborated that Cassidy “controlled all of [Zetta Singapore’s] 

cash” and “had authority over Zetta [Singapore]’s bank accounts.”  Id.  And, fatally, the Trustee 

contends that Cassidy, Zetta Singapore, and Dragon Pearl Limited were alter egos of one another.  

Id. (“DPL was an alter ego of Cassidy and Zetta PTE (though Cassidy’s exclusive control ….)”). 

In its initial dismissal order, the Court concluded that Seagrim and Walter could have 

stopped the fraud.  R.107 at 46–47; see also R.120 at 3 (adopting reasoning of R.107).  It noted 

that, for example, in California TD Investments, 489 B.R. 124, “the court concluded that the sole 

owner exception was inapplicable because the corporation did not have sole control over the 

transactions at issue.”  R.107 at 47.  The Trustee’s new allegations make clear that the distinction 

this Court relied on no longer has force.  He now alleges that Cassidy alone controlled whether the 

transactions took place and could allegedly cancel them at his whim.  FAC ¶ 91 (he “caused the 

Debtors to purchase at least nine Bombardier luxury jets and enter into purchase agreements or 

options for six more aircraft.”); ¶ 104 (“Cassidy caused the Debtors to acquire 15 Planes”); ¶ 90 

(he “had approval rights for transfers of funds with respect to Zetta [Singapore] at all relevant 

times.”); ¶ 8 (Cassidy “agreed not to cancel contracts”); ¶ 238 (alleged bribes and purported 

kickbacks “ensure[d] that Cassidy would not cancel contracts”); ¶ 440 (“Cassidy should have 

immediately cancelled the hundreds of millions in pending purchase orders … and renegotiated 

the exorbitantly above-market deals with Li”).   

Indeed, Cassidy held himself out as having sole authority to cancel transactions Zetta’s 

Board had already agreed to.  E.g., ¶ 307 (Cassidy email to “put you [Bombardier] on formal notice 

of my intention to Cancel [sic] all orders and not take deliver [sic]”) (emphasis added); ¶ 308 (“My 

plan is to issue termination notice I’m actually feed up with calling you guys”) (emphasis added).  

Thus, unlike in California TD Investments, the Trustee’s new allegations concede that Cassidy had 
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“sole control over the transactions at issue.” R.107 at 47. 

And, meanwhile, where were Seagrim and Walter—the “uninterested directors” who 

supposedly could have stopped all this?  Certainly not holding any board meetings.  FAC ¶ 30.  

Their eventual, belated effort to exercise basic oversight over the multimillion-dollar transactions 

to which they had been paying little or no attention for the previous 18 months and to remove 

Cassidy from his position cannot change the fact that as the Trustee alleges, Cassidy alone was in 

“actual and effective control” of the company’s “key functions” at all relevant times—i.e., while 

he was allegedly committing his frauds.  The “uninterested” directors’ theoretical ability to stop 

the frauds cannot be relevant where their incuriosity about the running of their own company led 

them to ignore allegedly “obvious frauds” for more than a year. 

Even if the limited adverse-interest exception applied, therefore, the sole actor exception 

to that exception requires imputing Cassidy’s knowledge to Zetta Singapore.  Id.  Given the 

Trustee’s admissions about the “uninterested” directors’ gross negligence, it would be deeply 

inequitable to avoid imputing Cassidy’s guilty knowledge to Zetta. 

4. The in pari delicto doctrine bars the Trustee’s claims. 

Once Cassidy’s knowledge is properly imputed to Zetta Singapore, the in pari delicto 

doctrine bars the Trustee’s claims.  When one participant in fraudulent or inequitable conduct 

seeks to recover from another participant in that conduct, the two participants are in pari delicto—

equally at fault—and the law will “leave them where it finds them.”  Casey v. U.S. Bank Nat’l 

Ass’n, 127 Cal. App. 4th 1138, 1143 n.1 (2005) (quotation marks omitted); see also Cal. Civ. Code 

§ 3517 (“No one can take advantage of his own wrong.”).  The in pari delicto defense bars claims 

by the bankruptcy trustees of debtors who have participated in the wrongdoing those trustees 

allege.  See Yellow Cab, 602 B.R. at 360; Mortg. Fund ’08, 527 B.R. at 366; Uecker v. Zentil, 244 

Cal. App. 4th 789, 798 (2016). 

Even if everything the Trustee alleged about Defendants’ actions were true, Zetta 

Singapore is clearly in pari delicto with Defendants.  The Trustee makes clear that Cassidy was 

the mastermind of all the wrongful acts the Trustee now attacks.  Cassidy concocted and executed 

the alleged scheme.  FAC ¶¶ 1, 78–82.  He orchestrated the purchase of the aircraft.  Id. ¶ 91.  He 
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organized the aircraft’s refinancing.  Id. ¶ 11.  He solicited and accepted the payments the Trustee 

characterizes as bribes and kickbacks.  Id. ¶ 5.  And he “knew that his actions would harm the 

Debtors and their creditors.”  Id. ¶ 102.  Imputing Cassidy’s guilty knowledge of each of those acts 

to Zetta Singapore renders Zetta Singapore culpable for the alleged bad acts in which the Trustee 

accuses Defendants of participating.   

Equity demands this outcome as well.  The “uninterested” directors, despite actually 

knowing that Cassidy was racking up insurmountable debts that the Trustee concedes they knew 

the company would never be able to pay, did nothing to stop him.  Whether they were grossly 

negligent, purposely oblivious, or complicit, they are at fault.  And yet the Trustee seeks recovery 

not from the two individuals directly responsible for allowing Cassidy’s alleged predations, but 

from the company’s outside, arms’-length counterparties. 

5. Agency principles separately render the Debtors in pari delicto. 

General principles of California agency law lead to the same conclusion.  The Trustee 

alleges that the Debtors, Seagrim, and Walter vested Cassidy with actual authority to act on their 

behalf in Zetta Singapore’s aircraft-purchase transactions.   

As discussed above, the Trustee makes numerous allegations about Cassidy’s control over 

and domination of Zetta during the time when he was allegedly committing his frauds.  See supra 

Section A.3.  The Trustee also introduced evidence that Cassidy was in “exclusive control” of 

Zetta Singapore.  Id. 

“[W]here [a] principal actually or apparently authorizes representations about a matter 

related to the agent’s duties, and the agent has knowledge of their falsity, this knowledge may be 

imputed to the principal, even though the agent is acting adversely.”  Spahn v. Guild Indus. Corp., 

94 Cal. App. 3d 143, 155 (1st Dist. 1979) (cleaned up).  As just discussed, the Trustee’s pleading 

fully supports the notion that Cassidy had actual authority—but at a minimum, the Debtors vested 

him with apparent authority to make representations about the company’s aircraft purchase plans.  

E.g., FAC ¶ 25 (“Cassidy was at all relevant times the Debtors’ Managing Director”). 

The upshot is that Zetta Singapore is as liable for Cassidy’s frauds as he is.  See, e.g., Myers 

v. Trendwest Resorts, Inc., 148 Cal. App. 4th 1403, 1434–35 (3d Dist. 2007) (“Under common law 
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agency principles, a principal is liable for the torts of his agent if the agent was aided in 

accomplishing the tort by the existence of the agency relationship.”) (citing Restatement (2d) of 

Agency § 219 (1958)); id. n.12 (“A principal is subject to vicarious liability for a tort committed 

by an agent in dealing or communicating with a third party on or purportedly on behalf of the 

principal when actions taken by the agent with apparent authority constitute the tort or enable the 

agent to conceal its commission.”) (quoting Restatement (3d) of Agency § 7.08). 

“[A]n agent’s liability for compensatory and punitive damages may be imputed to even an 

innocent principal.”  Spahn, 94 Cal. App. 3d at 156.  In Spahn, Guild, a baby-furniture company, 

authorized its marketing manager, Marcus, to set up franchises.  Marcus did so through fraudulent 

misrepresentations to potential franchisees.  Id. at 151.  The company “vested [Marcus] with a 

great deal of discretion,” under which he was “empowered to select his franchisees in any way he 

saw fit and to deal with them with similar autonomy.”  Id. at 157.  By operation of California law, 

“his authority extended to all acts necessary to effect the purposes of his agency.”  Id. at 156; see 

Cal. Civ. Code § 2319(1).  His acts—including his fraudulent misrepresentations—“were within 

the scope of his authority[] since … Marcus was authorized to set up franchises” and “all of 

Marcus’ fraudulent acts … were related to setting up and administering the franchises.”  Spahn, 

94 Cal. App. at 156.  The company then ratified Marcus’s decisions: “Guild admitted that its 

officers and employees were aware of Marcus’ enlistments of the franchisees” and Guild “accepted 

the benefits of Marcus’ actions each time it sold goods to the franchisees.”  Id. at 157.   

Just so here.  The Debtors vested Cassidy with both actual and apparent authority, including 

unfettered discretion to engage in an aircraft purchase program that the Debtors required so they 

could operate their business.  FAC ¶ 90.  Seagrim and Walter ratified his decisions by rubber-

stamping the purchase agreements, which put them on notice of Cassidy’s acts in furtherance of 

his authority.  See Spahn, 94 Cal. App. at 157.  The Debtors accepted the income generated by 

those aircraft.  See id.; FAC ¶ 410(a) (“the Debtors … contracted for … $46 million of block 

hours”).  Liability for the fraudulent acts Cassidy undertook, “even though [purportedly] acting 

adversely” to Zetta Singapore, must be imputed to Zetta Singapore.  See Spahn, 94 Cal. App. at 

155 (cleaned up).  That is so even though Zetta is purportedly a victim of Cassidy’s malfeasance.   
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Because Zetta Singapore is—under the Trustee’s allegations—as liable for Cassidy’s 

alleged frauds and other torts as the Trustee alleges Defendants are, the parties are in pari delicto 

and the Debtors may not recover against Defendants.  See Casey, 127 Cal. App. 4th at 1143 n.1 

(“[W]hen a participant in illegal, fraudulent, or inequitable conduct seeks to recover from another 

[alleged] participant in that conduct, the parties are deemed in pari delicto, and the law will aid 

neither, but rather, will leave them where it finds them.”) (quotation marks omitted). 

6. Imputing Cassidy’s knowledge to the Debtors is fatal to the Trustee’s 

claims even without in pari delicto. 

As discussed above, imputation and in pari delicto are distinct questions.  See supra at 12–

12.  And in this instance, even without in pari delicto, imputation alone guts the Trustee’s claims.  

As the Trustee acknowledges, the asleep-at-the-switch Seagrim and Walter approved every one of 

the transactions on which the Trustee bases his claims.  The Trustee’s excuse is that if they had 

known about the payments, they never would have signed off.  FAC ¶ 34.  With Cassidy’s 

knowledge imputed to the corporation, that excuse plainly cannot hold together. 

Moreover, both fraud claims require Zetta Singapore to have been unaware of payments or 

alleged kickbacks made to Cassidy.  E.g., FAC ¶¶ 616, 634.  There can, of course, be no fraudulent 

nondisclosure of a fact known to the party alleging fraud.  E.g., Burch v. Certainteed Corp., 34 

Cal. App. 5th 341, 348 (1st Dist. 2019) (that “the plaintiff was unaware of the fact” is an element 

of fraudulent concealment).  Similarly, the required reliance on an alleged false statement is absent 

when the plaintiff knows the statement is not true.  Linza v. PHH Mortg. Corp., 2017 WL 4769082, 

at *9 (Cal. Ct. App. Oct. 23, 2017) (collecting cases). 

And the remaining non-bankruptcy claims against Defendants turn on the alleged payment 

of commercial bribes to Cassidy.  See ¶ 567 (Count 1); ¶ 575 (Count 2); ¶ 586 (Count 3).  But as 

the Trustee acknowledges, California has a commercial-bribery statute, and that statute requires 

that a payment be made “without the knowledge … of the employer.”  Cal. Penal Code § 641.3.  

With Cassidy’s knowledge imputed to the Debtors, payments to Cassidy are by statutory definition 

not commercial bribes.  See id.  Again, therefore, imputing Cassidy’s knowledge to the Debtors 

fatally undercuts these claims. 
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* * * 

Imputing Cassidy’s knowledge to Debtors is fatal to all of the non-bankruptcy claims 

because they are barred by the in pari delicto doctrine and because imputation prevents the Trustee 

from adequately alleging the elements of each claim.  But even if that were not so, as set forth 

below, there are independent reasons to dismiss these claims. 

B. The Trustee still fails to plead the aircraft were overpriced. 

1.  The Trustee still fails to adequately plead a core component of his theories of liability—

that the aircraft were overpriced.  In an attempt to overcome this Court’s rejection of his 

“overpriced” theory from the first complaint, the Trustee relies on a purported “expert analysis” 

of unidentified but supposedly “publicly available valuations” to reach what he claims is a “Fair 

Market Value” for each aircraft.  FAC ¶¶ 343–46 & tables.  This new effort fares no better. 

These allegations are on their face difficult to square with the rest of the FAC and this 

Court’s order on the first Motion to Dismiss.  As this Court noted, the fact that Seagrim and Walter, 

with their “significant operational experience running a charter airline,” FAC ¶ 78, approved the 

sales at the prices belies any notion that the aircraft were overpriced.  R.107 at 21.  Nothing in the 

FAC explains why Seagrim and Walter, who the Trustee concedes knew that Zetta could not afford 

any aircraft on the basis Cassidy proposed, gave their approval.  FAC ¶ 439.  The Trustee’s 

allegations of overpricing make little sense given that the Defendants entered into repurchase 

agreements for Planes 1 and 10—agreements that kicked in if Zetta defaulted.  Id. ¶¶ 132, 199.  

Defendants’ repurchase agreements directly undercut the conclusory assertions that Defendants 

thought the aircraft were overpriced or that the Debtors could not afford them.   

As for the “expert analysis,” a plaintiff may rely on expert opinion to allege facts as the 

basis of a complaint only if the complaint describes the source of such information “with sufficient 

particularity to support the probability that a person in the position occupied by the source would 

possess the information alleged.”  Nursing Home Pension Fund, Local 144 v. Oracle Corp., 380 

F.3d 1226, 1233 (9th Cir. 2004) (quotation marks omitted).  The reasoning behind this 

commonsense requirement is plain:  it prevents a plaintiff from simply making something up and 

calling it “expert opinion” instead of what it truly is—mere information and belief.  Information-
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and-belief pleadings, without more, are insufficient to plead fraud.  Shroyer v. New Cingular 

Wireless Servs., Inc., 622 F.3d 1035, 1042 (9th Cir. 2010) (“Claims made on information and 

belief are not usually sufficiently particular, unless they accompany a statement of facts on which 

the belief is founded.”) (citing Moore v. Kayport Package Express, Inc., 885 F.2d 531, 540 (9th 

Cir. 1989)).  Without this requirement, in other words, the plaintiff could survive a motion to 

dismiss without pleading “factual matter,” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 556 (2007), 

but only guesswork. 

Here, the Trustee has not identified the so-called “expert” behind the alleged “analysis.”  

Nor has he identified with particularity any sources that “expert” relied on—much less the process 

used in the “analysis” the “expert” used to reach the “[f]air” market value.  Indeed, despite larding 

his FAC with multiple exhibits, the purported “expert analysis” is not among them.  For all these 

reasons, the anonymous and unsupported “expert analysis” is no less conclusory or deficient than 

his original complaint and still fails to elevate the Trustee’s overpriced-aircraft theory above the 

information-and-belief threshold.  See Shroyer, 622 F.3d at 1042. 

2.  Worse still for the Trustee, his own exhibits put the lie to his allegations of overpricing.  

Unlike the information-and-belief “expert analysis,” the exhibits are attached to the FAC—and 

they prove that his “expert analysis” is nothing of the kind.  Exhibit 9 to the FAC is a Bombardier 

press release.  Although the version attached to the FAC has a cookie warning obscuring key text, 

the full press release explains that the value of five Global 6000 business jets, “based on 2015 list 

prices for standard-equipped aircraft” is “approximately US$318 million.”  Press Release, 

Bombardier, Zetta Jet Expands Fleet with Purchase of a Global 6000 Business Jet and Options 

for Four Additional Global Aircraft (Dec. 15, 2015) https://bit.ly/3Bwsk31 (emphasis added).  

That suggests the retail value of each “standard-equipped aircraft”—that is, without any of the 

upgrades Zetta negotiated for—was $63 million.  Even allowing for press-release inflation, that 

suggests that the Trustee’s purported “expert” prices were not just outside the ballpark of correct, 

but not even in the same judicial district as the ballpark.  Compare id. with FAC ¶¶ 344–45 

(Tables). 

Relatedly, the Trustee’s Exhibit 2 states that “875 business jet deliveries … in China alone” 
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over ten years would be “worth $33 billion.”  Ex. 2 at 2.  That works out to $37.7 million per 

aircraft—but the article makes clear that the bulk of those aircraft deliveries are of the Challenger 

650.  Id. at 1 (“We see more opportunity for the Challenger 650” in the Chinese market).  That 

aircraft is a smaller, slower, less-powerful, shorter-range aircraft that in no way offers a head-to-

head comparison with a Global 5000 or 6000.  The Trustee’s so-called “expert” nevertheless 

predicted that the “fair market value” of Global 5000 and 6000 aircraft would be comparable to or 

less than that the exhibit suggests is appropriate for the less-capable Challenger 650.  See ¶¶ 344–

45 (Tables).   

Finally, Zetta Singapore’s business plan recognized market realities when it assumed that 

Zetta Singapore would pay $50 million per aircraft.  This assumption aligns with the public 

information discussed above and—more importantly—is consistent with the purchase prices set 

forth in the FAC.  See FAC ¶ 344 (noting, for example, the purchase price of both Planes 6 and 7 

was $50 million).  The only purported valuation that disagrees is that of the Trustee’s anonymous 

“expert.”  

3.  The Trustee also tosses in a handful of other allegations meant to bolster his failed 

theory, but none are plausible.  First, the Trustee makes the generic, conclusory allegation that 

“[p]urchasers in the luxury business jet market … engage in competitive bidding processes before 

they make significant decisions on fleet purchases.”  FAC ¶ 346.  But as this Court previously 

found, the Debtors’ business plan was predicated on two models of aircraft from a single 

manufacturer.  R.107 at 21.   

And again, the Trustee’s evidence undercuts his theory.  Exhibit 4 demonstrates that even 

if the Trustee could have used other aircraft for his business plan, the “competitive bidding 

processes” would not have yielded lower prices.  That exhibit states that a “Gulfstream G550” 

would have cost “roughly $60 million” new in 2010.  Ex. 4 at 4.  Only after several years of use 

and depreciation would it enter the realm of the prices the Trustee’s “expert analysis” says is fair 

market value for new Global 5000 and 6000 aircraft.  Compare id. with FAC ¶¶ 344–45 (Tables). 

Moreover, the FAC still does not patch a hole this Court identified the first time around: 

there are no allegations that the specific aircraft the Debtors needed were otherwise available.  See 
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R.107 at 21.  Similarly, in a weak effort to address this Court’s reasons for dismissing the first 

complaint, the Trustee makes the conclusory allegation that charter operators negotiate prices.  

Such conclusory allegations are woefully insufficient.  Iqbal, 556 U.S. at 678 (“A pleading that 

offers ‘labels and conclusions’ … will not do.”) (quoting Twombly, 550 U.S. at 555). 

Second, the Trustee alleges that the aircraft must have been overpriced because the 

Defendants sold the aircraft for more than they paid to acquire them.  FAC ¶¶ 349–59.  Similarly, 

the Trustee alleges that Bombardier agreed to sell Mr. Fazal-Karim a particular Bombardier 6000 

for less than the Debtors paid for their planes.7  FAC ¶ 360.  The Trustee can only be attempting 

a joke at the Court’s and Defendants’ expense.  Inventorying dealers buy an asset at a lower price 

and sell it at a higher price that allows them to cover the cost of upgrades made to the asset and to 

make some amount of profit.  The Trustee’s suggested inference is implausible on its face:  an 

aircraft broker that buys at a retail price, holds the aircraft using borrowed funds, makes upgrades 

to the aircraft, and then sells at that same retail price would soon require its own bankruptcy trustee. 

The Trustee’s failure to adequately plead that the aircraft were overpriced is once again 

fatal to his claims.  It cannot have been a tort or an unfair business practice for the Defendants to 

have sold Zetta Singapore aircraft at market prices consistent with the pricing assumptions set forth 

in Zetta Singapore’s own business plan, when Zetta Singapore undisputedly needed those aircraft 

to fulfill the business plan that all its directors agreed on.   

C. The FAC fails to plead a breach of fiduciary duty (Count 1). 

1. In order to plead that Defendants aided and abetted Cassidy’s breach of duty, the Trustee 

must first adequately plead that Cassidy breached that duty.  Nasrawi v. Buck Consultants LLC, 

231 Cal. App. 4th 328, 343 (2014).  He has not.   

The Trustee asserts that buying the aircraft at all and declining to cancel the sales contracts 

was a breach.  FAC ¶¶ 558–61.  But as discussed below, the Trustee’s allegations belie his 

 
7 The Trustee pleads nothing about the aircraft beyond its model and the fact that it was new.  See 

FAC ¶ 360.  There is no way to assess how that aircraft compares to the ones sold to the 
Debtors—for example, whether that aircraft had any customization.  See R.107 at 20–21.  The 
APAs referenced in the FAC show that the Defendants made significant enhancements to the 
aircraft the Debtors purchased between acquiring and delivering them.  See R.45 at 23.  In any 
event, the Trustee does not even plead that Mr. Fazal-Karim paid that price.  FAC ¶ 360. 
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assertion that buying the aircraft constituted “knowingly acting against [the Debtors’] interests,” 

FAC ¶ 558, and so there was no breach.  First, it was not a breach of duty to buy Bombardier 

Global jets, because the Trustee has already conceded that the clientele Cassidy wanted to attract—

and that Seagrim and Walter agreed to make the basis of their business plan—wanted to fly on 

those aircraft, which only Defendants could provide.  And second, it could not be a breach of duty 

for Cassidy to buy aircraft that the Trustee alleges the Debtors could not afford, because only the 

Debtors—not Defendants—knew that they were taking on unsustainable debts. 

a.  Contrary to the Trustee’s contention, Cassidy could not breach his fiduciary duty by 

causing Zetta to buy Global 5000 and 6000 jets—or to keep buying them.  The Trustee’s original 

complaint alleged that “Cassidy … represented” to Seagrim and Walter, before they agreed to form 

Zetta, “that he had access to wealthy Chinese clientele who wanted to fly on brand new 

Bombardier Global 5000s and 6000s.”  Doc. 1 ¶ 66 (emphasis added).  Seagrim and Walter started 

Zetta Jet with Cassidy knowing that he would need to buy a specific type of aircraft.  The FAC 

does not allege that these aircraft were available from any other source.  See FAC ¶¶ 40, 397.  And 

the fact that the business was predicated on flying only Global 5000 and 6000 aircraft undercuts 

any notion that Cassidy could have conducted a competitive bidding process with manufacturers 

who did not make Global aircraft.  On these facts, the Trustee cannot allege that Cassidy had a 

fiduciary duty not to buy these particular aircraft, and so his purchase of the aircraft—even without 

a competitive bidding process that included Gulfstream—cannot have been a breach. 

To be sure, the Trustee has omitted that allegation from the FAC.  But allegations in a 

pleading are judicial admissions unless they are amended.  Am. Title Ins. Co. v. Lacelaw Corp., 

861 F.2d 224, 226 (9th Cir. 1988).  And where, as here, an amended complaint “merely omits 

previously-pled material information that harms Plaintiff’s case,” those earlier “allegations are … 

appropriately characterized as judicial admissions that Plaintiff has not cured.”  Jackson v. Loews 

Hotels, Inc., 2019 WL 6721637, at *3 (C.D. Cal. July 24, 2019).   

Moreover, the Trustee still concedes that Cassidy told Seagrim and Walter that he had 

access to wealthy clientele, and that he represented to Mr. Fazal-Karim, in September of 2015 

before any aircraft were purchased, that Zetta Singapore needed “4-5x Global 6000 aircraft.”  FAC 
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¶ 242.  All those allegations are fully consistent with his prior admission.  The Trustee’s mere 

omission in his FAC of the admission that Seagrim and Walter agreed to a business plan premised 

exclusively on Global 5000 and 6000 aircraft does not erase that admission from the record. 

b.  The Trustee also has failed to adequately allege that it was a breach of duty for Cassidy 

to buy aircraft that the Debtors could not afford.  He concedes both that Seagrim and Walter 

individually and that the Debtors generally knew the company could not afford the aircraft.  FAC 

¶¶ 439, 469–71.  Combined with allegations that Seagrim and Walter had the ability to remove 

Cassidy and that they later did so, their failure to remove him despite knowing that the company 

was taking on unsustainable aircraft purchases establishes that they acquiesced in the company’s 

wrongful acts. 

Even if buying aircraft the Debtors could not afford constituted a breach of duty, this claim 

still fails because the Trustee has failed to allege that any Defendants knew or could have known 

that the Debtors could not afford the aircraft.  Aluminicaste Fundicion de Mex. S. de RL CV v. 

Shen, 2017 WL 6453276, at *9 (C.D. Cal. Dec. 11, 2017).  This Court agreed with Defendants on 

this score when granting the motion to dismiss the original complaint, R.107 at 24, and the Trustee 

has not fixed the problem.   

c.  The Trustee relies on the purported “credit” against the Nyota to assert that Mr. Fazal-

Karim aided and abetted a breach of duty by Cassidy when Cassidy failed to carry through on this 

threat to cancel certain transactions.  FAC ¶ 561.  Not only is there no adequately alleged breach 

of duty as discussed above, but this theory is flatly contradicted by the timeline.  The Trustee 

alleges that Mr. Fazal-Karim offered Cassidy a “credit on the amounts he personally owed on the 

Nyota” to ensure Cassidy would “take delivery of the Planes rather than cancel the transactions.”  

Id.  But the Trustee alleges that Cassidy threatened cancellation in July 2016.  FAC ¶¶ 310–11.8  

The purported offer of a credit on the Nyota came in June 2017—nearly a year afterward.  FAC 

 
8 To the extent that the aiding and abetting claim relies on actions allegedly taken to prevent 

Cassidy from canceling contracts, those claims fail because there are no facts alleged supporting 
the notion that Zetta actually had the right to cancel the Bombardier transactions Cassidy was 
threatening to cancel in July 2016.  There can be no breach of duty by failing to exercise 
contractual rights that a company does not have.  Without that breach, there can be no aiding-
and-abetting liability. 
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¶ 335.  There cannot have been any causal relationship between Mr. Fazal-Karim’s later-in-time 

offer to allegedly use the Nyota credit to benefit Cassidy and Cassidy’s earlier cancellation threats 

and any other alleged breach by Cassidy.  Nasrawi v. Buck Consultants LLC, 231 Cal. App. 4th 

328, 343 (2014) (requiring both “substantial assistance or encouragement by defendant to the third 

party’s breach” and that “defendant’s conduct was a substantial factor in causing harm to 

plaintiff.”). 

2.  The Trustee also contends that the Nyota “venture” was itself a breach of duty.  Here, 

though, the Trustee has failed to adequately plead that Mr. Fazal-Karim had actual knowledge that 

the yacht venture was wrongful.  See In re First All. Mortg. Co., 471 F.3d 977, 993 (9th Cir. 2006) 

(“aiding and abetting liability under California law … requires a finding of actual knowledge”).  

Mr. Fazal-Karim bought the Nyota, whose cost he planned to split with Cassidy.  The Trustee hints 

that Mr. Fazal-Karim (somehow) must have known the Nyota deal was “undisclosed” to Zetta 

Singapore.  FAC ¶ 326.  But that conclusion does not follow from the facts the Trustee alleges.   

First, the FAC does not allege that Seagrim and Walter did not use the Nyota, or that they were 

otherwise unaware of it.  And, again, the Trustee’s allegations are that a Zetta Singapore 

consultant—paid by Zetta and with a Zetta email address—was employed to run the yacht and that 

Cassidy sought to use Zetta’s insurance to insure the yacht.  Id. ¶ 336.  The Trustee thus asks this 

Court to conclude that dealing with not one but two individuals at Zetta email addresses, while 

using Zetta resources, should have put Mr. Fazal-Karim on heightened notice that he was not 

actually dealing with Zetta.  And of course the consultant’s knowledge and actions, no less than 

Cassidy’s, are imputed to Zetta Singapore.  See supra Sections A.1, A.5.   

Moreover, the allegation that the Nyota was registered in Cassidy’s name and not Zetta’s, 

FAC ¶ 332, is far from enough to plausibly allege that Mr. Fazal-Karim knew that Cassidy was 

using the Nyota for personal and not business reasons.  This is especially true given the 

involvement of Zetta personnel and the use of Zetta resources in the deal.  In fact, there is no 

allegation that Cassidy intended to use the Nyota for personal and not business reasons or that 

Seagrim and Walter were unaware of the Nyota.  The allegation that Mr. Fazal-Karim told Cassidy 

that the Nyota was “personal” does not move the needle.  FAC ¶ 335.  The context of the emailed 
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statement—quoted in the FAC—makes plain that Mr. Fazal-Karim was distinguishing the Nyota 

as personal business for himself—that is, it had “nothing to do with Jetcraft.”  Id. (emphasis added). 

D. The FAC’s conspiracy claim (Count 2) fails. 

The Trustee has significantly shifted the focus of his conspiracy claim from the first 

complaint.  Then, he identified the alleged conspiracy as “causing the Debtors to purchase aircraft 

they could not afford.”  R.107 at 28.  Now, the conspiracy asserts a catchall claim to allow the 

Trustee to seek joint liability for each of the other claims.  See FAC ¶ 574. 

Where, as here, the object of an alleged conspiracy is alleged to be fraudulent, the plaintiff 

must meet the heightened pleading standard of Rule 9(b).  Ajzenman v. Office of Comm’r of 

Baseball, 487 F. Supp. 3d 861, 867 (C.D. Cal. 2020) (citing Swartz v. KPMG LLP, 476 F.3d 756, 

765 (9th Cir. 2007) (per curiam)).  The FAC’s paper-thin allegations come nowhere close to 

meeting that standard. 

1.  The Trustee asserts that the Defendants had a “role in a common plan … to aid and abet 

Cassidy’s breach of fiduciary duties.”  FAC ¶ 574.  California law does not recognize a cause of 

action for conspiracy to aid and abet.  Screen Capital Int’l Corp. v. Library Asset Acquisition Co., 

510 B.R. 248, 262–63 (C.D. Cal. 2014) (citing Berg & Berg Enters., LLC v. Sherwood Partners, 

Inc., 131 Cal. App. 4th 802, 823 n.10 (2005)).  This portion of the conspiracy claim necessarily 

fails. 

2.  As in his first complaint, the Trustee has also failed to plausibly allege an agreement to 

achieve any unlawful objective.  “To maintain an action for [civil] conspiracy, a plaintiff must 

allege that the defendant had knowledge of and agreed to both the objective and the course of 

action that resulted in the injury, that there was a wrongful act committed pursuant to that 

agreement, and that there was resulting damage.”  Berg & Berg, 131 Cal. App. 4th at 823.  “A 

party seeking to establish a civil conspiracy must show that each member of the conspiracy acted 

in concert and came to a mutual understanding to accomplish a common and unlawful plan.”  AREI 

II Cases, 216 Cal. App. 4th 1004, 1022 (2013) (quotation marks omitted).  “It is not enough that 

the conspirators knew of an intended wrongful act, they must agree—expressly or tacitly—to 

achieve it.”  Id. (cleaned up).  The Trustee has failed to adequately plead any agreement among 
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the Defendants.  The Trustee makes only the most conclusory possible allegations that there was 

any agreement among the Jetcraft and FK Defendants and Bombardier.  FAC ¶¶ 575–76.  The 

FAC fails to plead “the who, what, when, where, and how of the misconduct charged,” i.e., the 

purported agreement or purportedly common plan.  Global House Buyer Ltd. v. Clark, 2017 WL 

8181023, at *3 (C.D. Cal. Mar. 21, 2017) (cleaned up; quoting Vess v. Ciba-Geigy Corp. USA, 

317 F.3d 1097, 1106 (9th Cir. 2003)). 

To begin with, instead of an adequate allegation of agreement, the Trustee falls back on an 

allegation that “each of the Defendants had actual or constructive knowledge of Fazal-Karim’s and 

Bombardier’s agreements to pay kickbacks and bribes to Cassidy.”  But similarly conclusory 

allegations “that the other defendants knew about” the conspiracy or “active participants in the 

conspiracy without any stated factual basis” are insufficient to meet the heightened pleading 

standard of Rule 9(b).  Ajzenman v. Off. of Comm’r of Baseball, 487 F. Supp. 3d 861, 868 (C.D. 

Cal. 2020) (quoting Swartz, 476 F.3d at 765); AREI II Cases, 216 Cal. App 4th at 1022 (“It is not 

enough that the conspirators knew of an intended wrongful act ….”) (cleaned up). 

The Trustee has also failed to plead the necessary particularized agreements.  By 

attempting to incorporate each of the other claims in his civil conspiracy claim, FAC ¶ 574, the 

Trustee has vastly multiplied the degree of difficulty in his pleading, because Rule 9(b) requires 

him to plead particularized agreements among the Defendants to commit each of those offenses.  

He has come nowhere close—as discussed above, he has not pleaded even a single agreement 

among the Defendants, much less six different agreements to commit six different tortious 

objectives.9  Rather, what the Trustee alleges are unilateral acts that, even if they had been 

wrongful (and they were not), cannot sustain a conspiracy claim absent allegations that the 

defendants agreed to commit an unlawful objective—allegations absent from the FAC.10   
 

9 The Trustee also asserts that the Defendants conspired to commit tortious acts “as set forth in 
Counts … 26-29.”  FAC ¶ 574.  But those claims are no longer in the FAC. 

10 The Trustee grasps at straws to try to infer the requisite agreement.   For example, the Trustee 
appears to point to the Exhibit 10 spreadsheet as evidence of the required agreement and common 
plan.  FAC ¶¶ 290–96.  The Trustee alleges that the Spreadsheet “on its face” shows payments 
between Mr. Fazal-Karim and Mr. Mattar.  Id. ¶ 292.  Not so.  Nothing in Exhibit 10 reflects that 
Mr. Mattar paid or received anything or that any of the amounts reflected in the Spreadsheet are 
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The Trustee’s allegation that the Jetcraft and FK Defendants conspired with one another 

flies in the face of California courts’ rejection of intra-corporate conspiracy.  The FAC alleges that 

Mr. Fazal-Karim owned a direct or indirect controlling ownership interest in each of his 

companies.  See ¶ 375.  But “a person can’t conspire with himself, [and] a corporation is … a legal 

fiction that cannot act at all except through its employees and agents.”  Fortis Advisors LLC v. 

Fishawak Med. Commc’ns Ltd., 2021 WL 308279, at *4 (S.D. Cal. Jan. 29, 2021) (quotation marks 

omitted).  Accordingly, “[t]he corporation and its employee together make one,” which is “not 

enough to form a conspiracy.”  Id. 

Nor can the Trustee make out his conspiracy claim by dragging Bombardier into the 

picture.  See FAC ¶ 576.  To the extent the Trustee alleges that Bombardier reached an agreement 

with Mr. Fazal-Karim—decisionmaker for the Jetcraft and FK entity Defendants—he runs 

headlong into his allegation that Mr. Fazal-Karim is Bombardier’s agent.  E.g., id.  “In 

California, … agents … of a corporation cannot conspire with their corporate principal … where 

they act in their official capacities on behalf of the corporation and not as individuals for their 

individual advantage.”  Fortis, 2021 WL 308279, at *4 (quotation marks omitted).  The Trustee 

also does not allege any details of any actionable agreement between Bombardier and the Jetcraft 

or FK-entity Defendants. 

In short, the conspiracy claim amounts to allegations that are themselves insufficient to 

support a contention that those acts were wrongful and that are doubly insufficient to meet the Rule 

9(b) pleading standard for conspiracy with a fraudulent object.  The Trustee’s failure to allege any 

agreement to engage in a common plan with sufficient particularity requires dismissal of the 

conspiracy claim. 

E. The California UCL claim (Count 3) fails. 

The California UCL claim merits dismissal for the same reason it was dismissed the first 

time: the Trustee complains of extraterritorial conduct that caused extraterritorial injuries to a 

 
improper, and the Trustee has alleged no facts supporting this conclusion.  Rather, the Trustee 
has engaged in rank speculation in order to try to salvage his far-flung claims.  Exhibit 10 is a 
red herring that does nothing to advance the Trustee’s conspiracy claim. 
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Debtor with only the most tenuous connection with California.  Though the Trustee has tried to 

bolster his pleadings with new allegations about Zetta USA’s operations in California, he does not 

explain how those operations allege an injury caused by any Defendant. 

This Court properly dismissed the Trustee’s first attempt to plead a California UCL claim 

because the Trustee failed to allege any injury in or other nexus to California.  R.107 at 30–33.  

The Trustee has thrown a couple of hasty patches over that deficiency, e.g., FAC ¶¶ 112–17 & 

122, but they only further reveal the truth that there is no nexus between any allegedly injurious 

conduct and California in this case, making the California UCL claim an exercise in impermissible 

extraterritorial application of state statutory law.11   

The “presumption against extraterritorial application” of California’s statutory law applies 

in “full force” to UCL claims.  Sullivan v. Oracle Corp., 254 P.3d 237, 248 (Cal. 2011).  

Accordingly, a plaintiff who is not a resident of California has standing under the UCL only when 

(1) the plaintiff’s injury occurred in California, or (2) the defendant’s conduct occurred in 

California.  Wisdom v. Easton Diamond Sports, LLC, 2018 WL 6264994, at *4 (C.D. Cal. Oct. 9, 

2018) (citing Sullivan, 254 P.3d at 248–49); see also Norwest Mortg., Inc. v. Super. Ct., 72 Cal. 

App. 4th 214, 222–25 (1999).  A court may dismiss UCL claims if a plaintiff fails to allege the 

required nexus to California.  See, e.g., Tidenberg v. Bidz.com, Inc., 2009 WL 605249, at *4–5 

(C.D. Cal. Mar. 4, 2009) (dismissing UCL claim because non-resident plaintiff failed to allege 

nexus to California).  Nor is a Plaintiff’s California “residence alone … sufficient to bring claims 

under the UCL … where the injuries occur outside of California.”  Terpin v. AT&T Mobility, LLC, 

2019 WL 3254218, at *6 (C.D. Cal. July 19, 2019); see also McKinnon v. Dollar Thrifty Auto. 

Grp., Inc., 2013 WL 791457, at *2 & *5 (N.D. Cal. Mar. 4, 2013). 

Here, the Trustee does not allege any conduct by any Defendant in California.  The few 

locational details the Trustee alleges regarding the Defendants make clear that none of their 

conduct occurred in California.  Neither Mr. Fazal-Karim nor any of the Defendant entities are 

 
11 Indeed, to the extent the Trustee bases his claim on California Penal Code § 641.3, the attempt 

to impose liability is doubly extraterritorial—the Penal Code has no application where no part of 
the alleged conduct occurred in California.  See Fortner v. Super Ct., 217 Cal. App. 4th 1360, 
1364–65 (2013). 
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located in or incorporated in California.  FAC ¶¶ 38–52.  The Trustee alleges that Mr. Fazal-Karim 

was involved in the “Asian private jet industry,” which consisted mainly of the Chinese market.  

FAC ¶ 83; see also id. ¶ 390 (alleging that Mr. Fazal-Karim was Bombardier’s exclusive 

representative for “Southeast Asia”).  Bombardier’s dealings with Zetta Singapore occurred 

because Bombardier wanted to “enhance its sales, particularly in Asia.”  Id. ¶ 89.   

If Zetta Singapore had suffered any injury, that injury would have occurred in Singapore, 

not California.  The Trustee alleges that Zetta Singapore was incorporated in Singapore.  FAC 

¶ 82.  Zetta Singapore’s finance department, and all of the financial records of Zetta USA, were 

located entirely in Singapore.  Id. ¶ 90.  Zetta Singapore’s bank account was in Singapore.  See id. 

¶¶ 153.  Moreover, Cassidy himself lived and conducted business in Singapore.  See id. ¶¶ 9, 30, 

74, 75, 90.  By contrast, the Trustee alleges no facts suggesting that Zetta Singapore’s injuries 

occurred in California.  Zetta Singapore therefore has no UCL claim.  Tidenberg, 2009 WL 

605249, at *4–5. 

The other debtor the Trustee represents—Zetta USA—is allegedly a California 

corporation, “based in California.”  Compl. ¶ 15.  But like the original complaint, the FAC is bare 

of allegations that Zetta USA suffered any injury at all that was proximately caused by 

Defendants—much less injuries in California. 

The Trustee suggests that Zetta USA was the “operator” and “actual lessee” of the 

aircraft—but then makes clear that these lease agreements were not with the FK or Jetcraft 

Defendants but downstream subleases from either Zetta Singapore or Zetta Singapore’s own 

sublessee TVPX.  FAC ¶ 112.  He does not allege that Defendants were parties to, or otherwise 

involved in, those leases.  The Trustee also alleges that—unsurprisingly—certain Zetta USA 

personnel were located in California.  ¶¶ 113–15.  The Trustee alleges that Seagrim and Walter 

executed certain documents related to aircraft purchases in California.  FAC ¶¶ 122, 190.  But 

other allegations make clear that the transactions closed in Oklahoma, not California—and that, in 

particular, “[t]he Debtors’ signature pages were released in Oklahoma City.”  Id. ¶ 133(b), (g), 

199.B, G.  What is more, these allegations involve neither conduct by Defendants in California 

nor injury to the Debtor.  The Trustee alleges that Zetta USA predecessor AAM sent Jetcraft $1 
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million in connection with Plane 1, but does not explain how that payment—far less than the tens 

of millions of dollars the Trustee concedes Plane 1 was worth—constituted an injury.12  Id. ¶ 94.  

And the Trustee repeats and expands his allegation that Zetta USA was a guarantor on the 

transactions—it “signed guarantees” for “all of the obligations under the aircraft financing 

documents.”  ¶ 116.  But he does not allege that any of these guarantees were called.  And the 

Court has already rejected an un-called guarantee as a basis for a finding of injury.  R.107 at 31–

32.   

In sum, despite all these new allegations of connections between Zetta USA and California, 

the Trustee nowhere alleges that any Defendant injured Zetta USA.  Absent some plausible factual 

allegation of injury to Zetta USA by Defendants, the UCL claim by Zetta USA fails regardless of 

its California citizenship. 

F. The Trustee’s fraudulent misrepresentation claim (Count 6) fails. 

Even absent imputation, see supra Section A, the fraudulent misrepresentation claim fails 

because it does not allege any false statement of fact made by any Defendant.  Instead, in a clumsy 

act of attempted legal legerdemain, the Trustee relies on statements made to Defendants as 

elements of a purported fraud committed by them.  

The core element of a misrepresentation claim is false statement of fact made by the 

defendant to the plaintiff.  E.g., West v. JPMorgan Chase Bank, N.A., 214 Cal. App 4th 780, 792 

(2013) (elements include that “the defendant made a false representation” and “the plaintiff 

justifiably relied on the representation”).  However, both statements that form the basis of the 

misrepresentation claim are statements made to Defendants.   

First, the Trustee alleges that Cassidy sent Mr. Fazal-Karim falsified invoices for 

“services” in connection with planes 1 and 10.  FAC ¶¶ 601, 603.  He then alleges that Cassidy 

provided no services.  FAC ¶¶ 602, 604.  But the FAC makes clear that the statements in the 

 
12  Zetta USA also cannot state a UCL claim based either on false representations in the Plane 1 

and 10 APAs that no fees were to be paid to third parties, or on the concealment of third-party 
fees, because Zetta USA was not a signatory to the Plane 1 and 10 transactions.  FAC, Sched. 2.  
It therefore could not rely on those transaction documents.  
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invoices were statements made by Cassidy to Mr. Fazal-Karim.13 

Second, the Trustee contends that the APAs for Plane 1 and Plane 10 misrepresented that 

those agreements “did not include any outside commissions.”  ¶ 607.  Again, however, the Trustee 

confuses the maker of the alleged statement with its recipient.  The representation the Trustee 

quotes is a representation by the buyer—i.e., Zetta Singapore—not any of the Defendants.  See id. 

(stating that alleged representation is being made by buyer to seller).  Indeed, it is in a section titled 

“Buyer’s Representations and Warrantees.”  See APA § 12.2.6 (emphasis added). 

The Trustee also alleges that Mr. Fazal-Karim and four of the Jetcraft Defendants “made 

representations as to a past or existing material fact, specifically that the prices in the First and 

Second Element Transactions did not include the amounts of the First and Second [alleged] 

Kickbacks.”  Id. ¶ 605.  What the Trustee means by this allegation is unclear, and such a facially 

ambiguous allegation cannot satisfy Rule 9(b)—it is not “specific enough to give defendants notice 

of the particular conduct which is alleged to constitute the fraud charged so that they can defend 

against the charge and not just deny that they have done anything wrong.”  Semegen v. Weidner, 

780 F.2d 727, 731 (9th Cir. 1985); Kaui Scuba Ctr., Inc. v. PADI Ams., Inc., 2011 WL 13225132, 

at *2 (C.D. Cal. Mar. 15, 2011) (quoting Semegen); see also Fed. R. Civ. P. 9(b). 

Because he has failed to plead any misrepresentation made to the Debtors and has failed to 

satisfy the pleading standards of Rule 9(b), the Trustee’s fraudulent misrepresentation claim must 

be dismissed. 

 
13 In its order on the first motion to dismiss, this Court concluded that the second $500,000 

payment was not payment for “services” as the invoice for that payment stated and that the 
misrepresentation factor was therefore met for that payment.  R.107 at 38.  The Court did not 
directly address whether that the invoice for “services” or the request by Jetcraft’s CFO to 
Cassidy to make out an invoice for “services” constituted a misrepresentation. 
Respectfully, either way, the “services” statement cannot constitute fraud.  First, the request for 
the invoice was allegedly made to Cassidy, FAC ¶ 603—who knew whether he was providing 
“services” associated with the aircraft.  He thus cannot have been misled by the statement.  
Second, the invoice itself was a statement made by Cassidy to the Defendants—which again, 
cannot constitute a misrepresentation by the Defendants actionable by the Debtors.  And, third, 
there is no allegation that the Debtors ever saw either the communication from Behrend to 
Cassidy or the invoice from Cassidy to Orion, so they could not have relied upon either one. 
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G. The Trustee’s fraudulent concealment claim (Count 7) fails. 

In California, a duty to disclose a material fact in a transaction arises either from a 

confidential or fiduciary relationship, or from a transaction in which one of three circumstances 

obtains: “(1) the defendant makes representations but does not disclose facts which materially 

qualify the facts disclosed, or which render his disclosure likely to mislead; (2) the facts are known 

or accessible only to defendant, and defendant knows they are not known to or reasonably 

discoverable by the plaintiff, [or] (3) the defendant actively conceals discovery from the plaintiff.”  

Warner Constr. Corp. v. City of L.A., 2 Cal. 3d 285 (1970) (footnotes omitted). 

But the Trustee has not adequately alleged that the Defendants had any duty to disclose the 

facts he claims they concealed.  First, the supposed “concealment” at issue is concealment of what 

the Trustee contends are bribes.  But there is no “duty to disclose [an] intention to commit an 

intentional tort.”  LiMandri v. Judkins, 52 Cal. App. 4th 326, 338 (1997).  Second, the FAC does 

not plead any fiduciary or confidential relationship between the Debtors and the Defendants.  

Second, the FAC does not plead any fiduciary or confidential relationship between the Debtors 

and the Defendants.  And, third, the Trustee fails to allege any facts suggesting that the $500,000 

payments were not “known to or reasonably discoverable by the plaintiff.”  See Warner, 2 Cal. 3d 

at 294. Indeed, the Trustee contends that the aircraft were overpriced by the amount of those 

payments—which at a minimum, if the amount of the payments was material, should have put 

Seagrim and Walter on inquiry notice. Moreover, there are no factual allegations supporting the 

Trustee’s bald conclusion that Defendants knew that Seagrim and Walter either did not know about 

the payments or that information about the payments was not readily accessible to them. FAC 

¶ 630.14  Moreover, there is no allegation that Seagrim and Walter did not know about the Nyota, 

but information about the Nyota was readily accessible to them given the allegations that others at 

Zetta did know about it.  E.g., id. ¶ 331–32.  And in any event, as discussed extensively above, 

Cassidy’s knowledge is properly imputed to the Company.  See supra Sections A.1–A.3 

 
14 Similarly, the Trustee offers nothing more than the conclusory allegation that the Defendants 

actively concealed the payments from Seagrim and Walter.  FAC ¶ 631.  That is not sufficient to 
survive a motion to dismiss. 
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H. The FAC pleads no wrongdoing by the FK Defendant companies. 

The FAC fails to allege any wrongful acts by FK Group, FK Partners, or Jetcraft Asia.  

Each defendant is, therefore, entitled to be dismissed.  To the extent that the Trustee has named 

these three entities as defendants solely on the basis of their alleged status as alter egos of Mr. 

Fazal-Karim or, potentially, other defendants, his efforts fail because the Trustee has not plead 

sufficient facts for an alter-ego showing.  The “alter ego doctrine is an extreme and sparingly used 

exception to” the general principle that a “corporation is regarded as a legal entity, separate and 

distinct from its officers and directors” and equitable owners.  R.107 at 6–7 (cleaned up; citing 

Sonora Diamond Corp. v. Super. Ct., 83 Cal. App. 4th 523, 538–39 (2000); Zhang Xudong v. 

Flecke, 2017 WL 4179872, at *6 (C.D. Cal. Sept. 18, 2017)).  This sparingly used exception does 

not apply here because the Trustee has failed to allege facts showing that there “must be an 

inequitable result if the acts in question [were] treated as those of the corporation alone.”  Neilson 

v. Union Bank of Cal., N.A., 290 F. Supp. 2d 1101, 1115 (C.D. Cal. 2003) (citing Sonora Diamond, 

83 Cal. App. 4th at 538). 

A sufficient allegation of an “inequitable result” is a “requirement[]” of an alter ego claim.  

Leek v. Cooper, 194 Cal. App. 4th 399, 415 (2011) (describing “the two requirements (unity of 

interest and inequitable result) to the application of the alter ego theory”).  Alleging an inequitable 

result requires an allegation of “abuse of the corporate form, such as under-capitalization, or the 

misrepresentation of the corporate structure to creditors.”  In re Antovich Constr. Inc., 2006 WL 

3834302, at *4 (Bankr. N.D. Cal. Dec. 29, 2006) (quotation marks omitted).  The Trustee has not 

pleaded that any Defendant abused its corporate form or the corporate form of any other 

Defendant—and certainly not with respect to either FK Group, FK Partners, or Jetcraft Asia.  

The FAC offers nothing more than conclusory allegations that it would be “inequitable” to 

allow FK Group, FK Partners, and Jetcraft Asia to “hide behind” the corporate form.15  As to FK 

 
15 The Trustee also fails to allege the required unity of interest as to any of these three entities, but 

this Court need not reach that question because the Trustee has failed to adequately plead any 
inequitable result.  Moreover, none of the Defendants are, in fact, alter egos of one another—but 
because the Trustee has alleged the Jetcraft Defendants and Mr. Fazal-Karim have individually 
committed actions he claims are wrongful, nothing at this stage turns on the alter-ego allegations 
as to those parties and the Court need not reach this question at this time. 
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Group and Jetcraft Asia, he alleges only that “Jetcraft ran subagency payments” through the two 

entities, but this vague factual assertion in no way suggests that respecting the corporate form 

would lead to an “inequitable result.”  Similarly, the Trustee alleges that Mr. Fazal-Karim “used 

FK Group and FK Partners to insulate himself and Jetcraft from potential liability for the Nyota 

Credit bribe and any future bribes that could have been funneled to Cassidy in the form of credits 

on the Nyota.”  FAC ¶ 385.  But that speculative conclusion is without pleaded factual matter to 

back up the Trustee’s claim.  Because the Trustee has failed to allege inequitable results from 

treating FK Group, FK Partners, or Jetcraft Asia as separate entities, his alter ego allegations must 

be rejected as to those entities.  Neilson, 290 F. Supp. 2d at 1115.  As a result, the claims against 

these defendants fail. 

I. The FAC should be dismissed with prejudice. 

The Trustee has already h ad chances to fix his defective complaint.  This Court rejected 

his first try because he sought to consolidate parties without the Court’s permission and to add new 

claims the Court concluded were impermissible.  And now, the FAC still fails to adequately plead 

his non-bankruptcy claims.  The Court owes him no more chances.   

If the Court agrees with Defendants that Cassidy’s knowledge is imputed to the Debtors, 

no new allegation would remedy that problem.  Further amendment would be futile.  But even if 

the Court disagrees and dismisses on other grounds, the dismissal should be with prejudice.  Far 

from remedying the problems the Court identified in its first dismissal order, the Trustee has 

exacerbated them and made damaging new admissions.   

After extensive Rule 2004 discovery and two years to digest that information, the Trustee 

still has not pleaded his claims adequately.  The FAC should be dismissed with prejudice. 

V. CONCLUSION 

For the foregoing reasons, the Trustee’s Adversary Complaint should be dismissed with 

prejudice. 
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Dated:  September 7, 2021 KING & SPALDING LLP 
 
By:/s/ Aaron S. Craig 
  
KING & SPALDING LLP 
Aaron Craig (Cal. Bar. No. 204741) 
633 West Fifth Street 
Suite 1600 
Los Angeles, CA 90071 
Telephone: 213.443.4355 
Facsimile: 213.443.4310 
 
Michael Ciatti (pro hac vice) 
1700 Pennsylvania Ave., NW 
2nd Floor 
Washington, D.C. 20006-4707 
Telephone: 202.737.0500 
Facsimile: 202.626.3737 
 
Mark Maloney (pro hac vice) 
1180 Peachtree St NE 
Atlanta, GA 30309 
Telephone: 404.572.4600 
Facsimile: 404.572.5100 
 
Attorneys for the FK Defendants 
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JUDGE

I. INTRODUCTION
*1  Plaintiff Aluminicaste Fundición De Mexico S. De RL

De CV initiated this action against defendants Yufen Shen
(“Ms. Shen”) and Po Chi “Eric” Shen (“Shen”) on March 22,
2017. Dkt. 1. On June 22, 2017, the Court dismissed plaintiff's
claims without prejudice upon finding that the claims were
time-barred by the applicable statutes of limitation. Dkt. 26.
Plaintiff filed a first amended complaint on July 6, 2017. Dkt.
27. On September 25, 2017, the Court dismissed plaintiff's
claims without prejudice upon concluding that the claims
were not subject to the discovery rule, and accordingly,
plaintiff's claims accrued in 2013 and were time-barred under
the applicable statutes of limitation. Dkt. 39.

Plaintiff filed a second amended complaint (“SAC”) on
October 10, 2017. Dkt. 40. Plaintiff asserts five claims:
(1) conversion; (2) fraudulent concealment; (3) breach of
fiduciary duty; (4) unjust enrichment: and (5) money had and
received. See SAC. Plaintiff asserts its claim for money had
and received against Ms. Shen alone. Id. ¶ 84—87.

On November 20, 2017, Shen filed a motion to dismiss
plaintiff's complaint, dkt. 43 (“Eric MTD”), and on the same
day, Ms. Shen filed a motion to dismiss plaintiff's complaint,
dkt. 45 (“Yufen MTD”). On November 27, 2017, plaintiff
filed a consolidated opposition to both motions. Dkt. 46
(“Opp'n”). On December 4, 2017, defendants filed replies.
Dkts. 52, 53.

Having carefully considered the parties’ arguments, the Court
finds and concludes as follows.

II. BACKGROUND
Plaintiff alleges the following facts.

Plaintiff is an aluminum manufacturing and production
company organized under the laws of Mexico “as a
Sociedad de Responsibilidad Limitada de Capital Variable,”
headquartered in San Jose Iturbide, Guanajuato, Mexico.
SAC ¶ 7. Ms. Shen is a resident of California and the former
wife of co-defendant Shen. Id. ¶ 9. In 2011 through 2013,
Shen was the president and CEO of Scuderia Capital Partners,
Inc. (“Scuderia”), a U.S. company based in Orange County,
California. Id. ¶¶ 13–15. In 2011 and 2012, Scuderia was
responsible for the oversight and management of certain
aspects of plaintiff's business operations in Mexico, including
making expenditures concerning the construction of an
aluminum foundry in Mexico—a $190 million project. Id. ¶
13. Shen controlled the finances of plaintiff, including capital
invested by plaintiff's then-owner Chen Zhao Hua (“Chen”).
Id. ¶ 1. Shen controlled certain of plaintiff's financial accounts
and was authorized to make withdrawals from accounts
owned or funded by plaintiff for the express and limited
purpose of funding “legitimate financial expenditures.” Id.
¶ 16. Plaintiff relied on Shen to “honestly administer and
oversee” all record keeping related to Shen and Scuderia's
expenditures made for plaintiff's benefit. Id. At all relevant
times, Shen maintained control of records related to such
expenditures. Id. ¶ 18.

*2  Plaintiff alleges that Shen was responsible for at least
two unauthorized and unreported wire transfers—on or about
September 6 and October 6, 2011—totaling at least €625,000
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(more than $850,000) to a bank account at HSBC in Taiwan,
in the name of Yufen Shen. Id. ¶¶ 20–22. Shen used an
“international money changer” based in Mexico to make these
transfers. Id. ¶ 21. No consideration was provided for the
transfers. Id. ¶ 23.

Plaintiff alleges that both defendants personally profited from
the transfers, with the funds being used for “household
expenses,” and for Ms. Shen's “personal enjoyment.” Id. ¶
24. During the period when Ms. Shen was receiving the
transfers, she was employed by the U.S. Internal Revenue
Service (“IRS”). Id. ¶ 18. Plaintiff alleges that as a U.S.
citizen, Ms. Shen was obligated by law to file Reports of
Foreign Bank and Financial Accounts with respect to her
HSBC account in Taiwan, and that she failed to do so. Id. ¶
26. Ms. Shen failed to report the existence of or any income
on the Taiwan account to the IRS, in violation of federal law.
Id. Ms. Shen also failed to report the transfers of plaintiff
funds on her federal income tax returns and other disclosure
forms required by law. Id. ¶ 27. According to plaintiff, these
omissions were part of an intentional effort by Ms. Shen to
conceal the illicit transfers that Shen was directing to her
Taiwan account, and “to further Defendants’ plan to defraud
Aluminicaste and steal Aluminicaste's funds” by making the
funds more difficult to discover.” Id. ¶ 28.

Shen did not report or disclose to plaintiff any of the
transfers from the plaintiff's account to Ms. Shen's account,
nor did he account for the transfers in plaintiff's books. Id.
¶ 29. According to plaintiff, Shen intentionally structured
the transfers to avoid suspicion and ordinary oversight by
transferring funds in amounts within the ordinary range for
him to handle in the exercise of his legitimate duties. Id. ¶
29. Shen concealed and destroyed many of plaintiff's bank
records, receipts, wire confirmations, and account statements,
and he failed to identify financial accounts and intermediaries
used to send and receive plaintiff's funds, including the
“money changer.” Id. ¶ 30. Shen used international wire
transfers, various currencies, and unknown accounts in
various countries to create a “convoluted trail to hide the
siphoning of funds.” Id. ¶ 31. The number and complexity
of these transactions made them “impossible to trace[,]”
especially because the transferred amounts were small in
comparison to the $190 million project. Id. Shen used
disreputable money transfer services “known or suspected
of facilitating money laundering” to achieve the transfers
without generating a paper trail detectable by plaintiff. Id. ¶
32.

In or around July 2013, Chen discovered that Shen had
misappropriated millions of dollars from Chen's various
business entities. Id. ¶ 33. Plaintiff began a review of Shen's
handling of plaintiff's funds. Id. Plaintiff confronted Shen,
who admitted that he had destroyed and/or lost bank account
records and other records of plaintiff's finances. Id. ¶ 33.
When plaintiff learned of Shen's destruction and obfuscation
of company records, it began an investigation to account for
the funds to which Shen had access. Id. ¶ 34.

Plaintiff alleges that Shen admitted to Chen that he had
embezzled funds from Chen's various business entities to
purchase real estate and luxury items, but at no time did he
reveal the transfers of plaintiff's funds to Ms. Shen's secret
Taiwan account, or admit that he transferred plaintiff's funds
to other persons. Id. ¶ 35. Shen “intentionally and falsely
claimed” that no one else was involved in his scheme. Id.
Plaintiff alleges that, for the purpose of avoiding referral
for criminal prosecution, and for the purpose of “lulling”
plaintiff into not investigating and discovering Shen's transfer
to Ms. Shen, Shen purported to assist Chen and plaintiff
into reconstructing plaintiff's financial records. Id. ¶ 36. Shen
allegedly agreed to a “written settlement” embodied in a
Chinese/English document called a “Certificate of Debt,”
dated October 14, 2013. Id. & Ex. A. In that Certificate,
Shen allegedly falsely represented that he disclosed the full
amount of funds stolen from Chen's business entities, and he
listed the various luxury assets he purchased with the stolen
proceeds and pledged them as collateral for the debt that he
agreed to repay to Chen and the businesses. Id. & Ex. A.
The Certificate acknowledged that Shen had misappropriated
approximately $242 million from businesses that handled
billions of dollars of company funds. Id. ¶ 37. Plaintiff
alleges that, in exchange for avoiding legal proceedings, Shen
agreed to “provide complete and truthful information to assist
Chen's business entities, including plaintiff, to reconstruct all
business expenditures.” Id.

*3  The Certificate of Debt contains an express tolling
provision, that “[a]ny statute of limitation on breach [of the
Certificate of Debt] lawsuit shall commence on the date when
I failed to make repayment according to the instruction from
Creditor.” See Exhibit A ¶ 5. Plaintiff alleges that based
on this Certificate and the representations provided therein,
plaintiff refrained from commencing suit against Shen. SAC
¶ 39. Based on the Certificate and Shen's representations
that no other persons were involved in any misappropriate or
concealment from plaintiff, plaintiff had no good-faith basis
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at that time to make legal claims against unidentified “John
or Jane Does.” Id.

Plaintiff alleges that it did not simply rely on representations
from Shen, and that after confronting Shen in or about
July 2013, plaintiff hired a team of professional accountants
to conduct an audit of the company's finances. Id. ¶ 40.
That audit revealed that Shen had executed numerous
international wire transfers to and from numerous overseas
accounts involving multiple currencies and a “complex web
of transfers” that proved impossible to trace. Id. While
allegedly falsely claiming to cooperate in reconstructing
plaintiff's financials, Shen continued to make false statements
to conceal the transfer to Ms. Shen's secret account. Id. ¶
41. He allegedly falsely assured Chen and plaintiff that the
Certificate of Debt accounted for all the funds that Shen
had embezzled, even though the Certificate did not identify
plaintiff's funds that were transferred to Ms. Shen's secret
offshore account, and he purported to identify the banks and
accounts that he used to receive plaintiff's funds. Id.

Though many of Shen's admissions of fraud were validated
by the independent audit, despite plaintiff's reasonable
diligence and as a result of defendants’ ongoing fraudulent
concealment, plaintiff was not able to reconcile its financial
books and records for the relevant period, particularly because
Shen falsely claimed to lack records and knowledge. Id.
¶ 42. The auditors engaged in best efforts to use the
available records to identify and trace missing finds, yet
the auditors identified that millions of dollars were missing
and unaccounted for. Id. Plaintiff alleges that it was unable
to discover Shen's earlier illicit transfer of plaintiff's funds
through a money changer to Ms. Shen. Id. Though the missing
funds were significant, they were a small percentage of
the overall budget for plaintiff's construction project—and
Shen had explained away these discrepancies with further
deception. Id. ¶ 43.

Plaintiff asserts that, in reliance upon Shen's representations
and the Certificate of Debt, and seeking to avoid further costly
investigation and litigation, plaintiff agreed to forbear from
pursuing civil action and criminal referral. Id. ¶ 44. At the
time plaintiff agreed to forbear from litigation, it was unaware
and unable to discover through reasonable efforts that Shen
had transferred funds to Ms. Shen. Id.

Plaintiff alleges that Shen “feigned cooperation” under
the Certificate of Debt, and continued to conceal and
prevent the discovery to the illicit transfer to Ms. Shen.

Id. 46. Shen intentionally failed to disclose: “(i) the use of
the Mexican money changer; (ii) the various international
financial accounts that were used to transfer company funds
to the money changer; (iii) the funds that were transferred
to and from that money changers; and (iv) the fact that
the money changer was used to transfer company funds
to Yufen Shen.” Id. ¶ 45. Plaintiff contends that because
“(i) Eric Shen's admissions concerning his illicit purchases
were largely corroborated by Plaintiff's audit, (ii) Eric Shen's
concealment and destruction of company records prevented
Plaintiff from learning of the illicit wire transfers to Yufen
Shen, and (iii) Eric Shen represented to Plaintiff that he
was fulfilling his obligations under the Certificate of Debt,
Plaintiff was unaware that Eric Shen continued to conceal
Defendants’ misconduct.” Id. ¶ 48.

*4  In or around 2016, plaintiff learned of allegations
that Shen committed other malfeasance acting in a similar
fiduciary capacity with respect to other companies. Id. ¶
49. In October 2016—as discovery progressed in a Texas
action against Shen—an “outside lawyer” contacted plaintiff
because the lawyer had located plaintiff's records in storage
boxes belonging to a client. Id. ¶ 50. In or about February
2017, a lawyer for “the other client” notified plaintiff that a
receipt from the Mexican money changer had been found in
one of these boxes. Id. ¶ 52. The receipt reflected the transfer
of plaintiff's funds to Ms. Shen and was the first notice to
plaintiff that Shen had used a money changer to transfer funds
to Ms. Shen. Id. Shortly thereafter, a third party who worked
with Shen at Scuderia informed plaintiff that he had email
communications with attached receipts from the Mexican
money changer reflecting transfers from plaintiff to Ms. Shen,
along with a “secret ledger” showing these transfers. Id. ¶ 53.

III. LEGAL STANDARD
A motion pursuant to Federal Rule of Civil Procedure 12(b)
(6) tests the legal sufficiency of the claims asserted in a
pleading. Under this Rule, a district court properly dismisses
a claim if “there is a Tack of a cognizable legal theory or
the absence of sufficient facts alleged under a cognizable
legal theory.’ ” Conservation Force v. Salazar, 646 F.3d 1240,
1242 (9th Cir. 2011) (quoting Balisteri v. Pacifica Police
Dep't, 901 F.2d 696, 699 (9th Cir. 1988)). “While a complaint
attacked by a Rule 12(b)(6) motion to dismiss does not need
detailed factual allegations, a plaintiff's obligation to provide
the ‘grounds’ of his ‘entitlement to relief’ requires more
than labels and conclusions, and a formulaic recitation of the
elements of a cause of action will not do.” Bell Atlantic Corp.
v. Twombly, 550 U.S. 544, 555 (2007). “[F]actual allegations

Case 2:19-ap-01382-SK    Doc 281-2    Filed 09/07/21    Entered 09/07/21 11:40:17    Desc
Exhibit B -- Unpublished Cases    Page 4 of 120



Aluminicaste Fundicion De Mex. S. De RL CV v. Shen, Not Reported in Fed. Supp. (2017)
2017 WL 6453276

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 4

must be enough to raise a right to relief above the speculative
level.” Id.

In considering a motion pursuant to Rule 12(b)(6), a court
must accept as true all material allegations in the pleading,
as well as all reasonable inferences to be drawn from them.
Pareto v. FDIC, 139 F.3d 696, 699 (9th Cir. 1998). The
pleading must be read in the light most favorable to the
nonmoving party. Sprewell v. Golden State Warriors, 266
F.3d 979, 988 (9th Cir. 2001). However, “a court considering
a motion to dismiss can choose to begin by identifying
pleadings that, because they are no more than conclusions,
are not entitled to the assumption of truth. While legal
conclusions can provide the framework of a complaint, they
must be supported by factual allegations.” Ashcroft v. Iqbal,
556 U.S. 662, 679 (2009); see Moss v. United States Secret
Service, 572 F.3d 962, 969 (9th Cir. 2009) (“[F]or a complaint
to survive a motion to dismiss, the non-conclusory ‘factual
content,’ and reasonable inferences from that content, must
be plausibly suggestive of a claim entitling the plaintiff
to relief.”). Ultimately, “[d]etermining whether a complaint
states a plausible claim for relief will ... be a context-specific
task that requires the reviewing court to draw on its judicial
experience and common sense.” Iqbal, 556 U.S. at 679.

Unless a court converts a Rule 12(b)(6) motion into a
motion for summary judgment, a court cannot consider
material outside of the pleading (e.g., facts presented in briefs,
affidavits, or discovery materials). In re American Cont'l
Corp./Lincoln Sav. & Loan Sec. Litig., 102 F.3d 1524, 1537
(9th Cir. 1996), rev'd on other grounds sub nom Lexecon,
Inc. v. Milberg Weiss Bershad Hynes & Lerach, 523 U.S. 26
(1998). A court may, however, consider exhibits submitted
with or alleged in the complaint and matters that may be
judicially noticed pursuant to Federal Rule of Evidence 201.
In re Silicon Graphics Inc. Sec. Litig., 183 F.3d 970, 986 (9th
Cir. 1999); Lee v. City of Los Angeles, 250 F.3d 668, 689 (9th
Cir. 2001).

Federal Rule of Civil Procedure 8(a) provides that a pleading
stating a claim for relief must contain “a short and plain
statement of the claim showing that the pleader is entitled to
relief.” Fed. R. Civ. P. 8(a)(2). In order to meet this standard,
a claim for relief must be stated with “brevity, conciseness,
and clarity.” See Charles A. Wright & Arthur R. Miller, 5
Fed. Practice and Procedure § 1215 (3d ed.). “The Plaintiff
must allege with at least some degree of particularity overt
acts which Defendants engaged in that support the Plaintiff's
claim.” Jones v. Community Redevelopment Agency, 733

F.2d 646, 649 (9th Cir. 1984). The purpose of Rule 8(a) is to
ensure that a complaint “fully sets forth who is being sued, for
what relief, and on what theory, with enough detail to guide
discovery.” McHenry v. Renne, 84 F.3d 1172, 1177 (9th Cir.
1996).

IV. DISCUSSION

1. Plaintiff's Invocation of Equitable Estoppel
*5  Defendants contend that plaintiff's claims are time-barred

under the applicable statutes of limitation, and that equitable
estoppel does not prevent defendants from asserting this

statute of limitations defense. 1  Eric MTD at 9; Yufen MTD

at 1. 2

1 Shen requests that the Court judicially notice (1)
a newspaper article relating to Zhongtian Liu and
(2) court records from other litigation against Shen.
Dkt. 44. In light of the fact that the Court does not
rely on these documents in reaching its decision,
the Court declines to judicially notice these records.

2 So as not to burden the Court with duplicative
briefing, Ms. Shen “joins in Shen's motion and
incorporates his arguments ... by reference.” Yufen
MTD at 1.

Under California law, the doctrine of equitable estoppel—
sometimes referred to as “fraudulent concealment”—focuses
primarily on actions taken by a defendant to prevent a plaintiff
from filing suit. Lukovsky v. City & Cty. of San Francisco,
535 F.3d 1044, 1051 (9th Cir. 2008). To invoke this doctrine,
plaintiff must allege the supporting facts of fraud and that
it used due diligence in an attempt to uncover the facts.
Bekins v. AstraZeneca Pharm. LP, 239 F. Supp. 3d 1220, 1224
(S.D. Cal. 2017). Specifically, under California law, equitable
estoppel requires that: (1) the party to be estopped must be
apprised of the facts; (2) that party must intend that his or her
conduct be acted on, or must so act that the party asserting the
estoppel had a right to believe it was so intended; (3) the party
asserting the estoppel must be ignorant of the true state of
facts; and (4) the party asserting the estoppel must reasonably
rely on the conduct to his or her injury. Lukovsky v. City &
Cty. of San Francisco, 535 F.3d 1044, 1051–52 (9th Cir. 2008)
(citing Honig v. San Francisco Planning Dep't, 127 Cal. App.
4th 520, 529, 25 Cal. Rptr. 3d 649 (2005). A plaintiff must
point to some fraudulent concealment by the defendant above
and beyond the wrongdoing upon which plaintiff's claim is
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filed, which prevented plaintiff from suing in time. Lukovsky,
535 F.3d at 1052; Bekins, 239 F. Supp. 3d 1224.

Shen argues that plaintiff could not have reasonably relied
upon any of his alleged misrepresentations for numerous
reasons. Eric MTD at 9. First, while Shen was assisting
plaintiff in reconstructing its financial records, plaintiff
suspected that Shen had stolen millions of dollars from
plaintiff and was in the process of auditing its financial
records. Id. (citing SAC ¶¶ 33, 35–37). Despite plaintiff's
efforts, its audit revealed that millions remained missing. Id.
(citing SAC ¶¶ 33, 35–37). Under these circumstances, Shen
argues, it would have been unreasonable for plaintiff to rely
on Shen's representations. Id. at 10. Next, Shen argues that
in light of plaintiff's sophistication and experience, coupled
with the sheer magnitude of Shen's alleged $240 million in
theft, reliance on Shen's representations was unreasonable. Id.
at 10–12.

In addition, Shen argues that plaintiff must point to some
fraudulent concealment, above and beyond the wrongdoing
upon which plaintiff's claim is filed, to prevent plaintiff
from suing in time. Id. (citing Lukovsky, 535 F.3d at 1052).
Shen argues that his alleged false statements regarding the
misappropriated funds are “virtually identical” to the false
statements underlying plaintiff's fraud claims that Shen used a
Mexican money changer, failed to report those transfers, and
destroyed the financial records. Id. (citing SAC ¶¶ 19–24, 26–
32). Though plaintiff alleges in the SAC that Shen continued
to make false statements by making an inaccurate accounting,
Shen argues that this conduct does not go above and beyond
the underlying fraud. Id. at 14 (citing Bekins, 239 F. Supp.
3d at 1226–27; Robertson v. Bank of America. N.A., No. 10–
CV–3525, 2011 WL 1231003, at *1 (N.D. Cal April 1, 2011);
Samp, No. 11–CV–1950–VAP, 2013 WL 1912869, at *8.

*6  In opposition, plaintiff argues that it sufficiently alleges
each element of the test for equitable estoppel. Opp'n at 9.
Plaintiff contends that it reasonably relied on the Certificate
of Debt and Shen's misrepresentations in refraining from
filing suit, and that this inquiry may only be decided as
a matter of law if the facts permit reasonable minds to
come to just one conclusion. Id. Plaintiff asserts that Shen's
admissions concerning his illicit purchases were largely
corroborated by plaintiff's audit, and that he represented
that the remaining unbalanced transactions were the result
of business losses from sales or other normal business
operations. Id. at 11–12. Further, plaintiff argues that it was
not able to discover through reasonable methods whether the

remaining unbalanced transactions were the result of business
losses from sales or other normal business operations. Id. at
12. In light of these allegations, plaintiff contends, it cannot
be said that the only possible conclusion to be reached by
reasonable minds is that plaintiff's reliance was unreasonable
under the circumstances, and that this is an issue of fact that
cannot be resolved on a motion to dismiss. Id.

Additionally, plaintiff argues that its claim for fraudulent
concealment is based on Shen's conduct in concealing illicit
transfers to Ms. Shen in 2011 and 2012, and that its basis
for asserting equitable estoppel is based on entirely different
conduct. Id. at 15–16. Namely, equitable estoppel is based
on the alleged 2013 conduct whereby Shen failed to disclose
certain transfers while falsely representing that he was
providing complete and truthful cooperation. Id. at 16.

“Under California law ... whether reliance was reasonable is
a question of fact for the jury, and may be decided as a matter
of law only if the facts permit reasonable minds to come
to just one conclusion.” Boeken v. Philip Morris Inc., 127
Cal. App. 4th 1640, 1666 (2005) (citing Alliance Mortgage
Co. v. Rothwell, 10 Cal.4th 1226, 1239 (1995)). The Court
concludes that insofar as plaintiff relied on Shen's 2013
alleged false assurances that the Certificate of Debt accounted
for all of the funds Shen embezzled, reasonable minds could
differ as to whether plaintiff's reliance was reasonable. After
Shen's alleged admission to embezzlement in 2013, and after
plaintiff's subsequent audit, plaintiff faced the prospect that a
remaining small percentage of funds could not be traced. See
SAC ¶¶ 40, 42. Yet Shen allegedly claimed to lack records
and knowledge of these missing funds and reassured plaintiff
that any remaining unbalanced transactions were the result of
business losses and other normal business operations. Id. ¶43.
Moreover, Shen “falsely assured Chen and Aluminicaste that
the Certificate of Debt accounted for all the funds that Eric
Shen had embezzled” and allegedly acknowledged in writing
in the Certificate that he had misappropriated approximately
$242 million. Id. ¶¶ 37, 41.

In light of these allegations, the Court concludes that
whether plaintiff's reliance was reasonable is better decided
on a motion for summary judgment. Plaintiff argues that a
reasonable finder of fact could conclude that the company's
owner—Mr. Chen—was a successful businessman and thus
more likely to believe that Shen, who was also a successful
businessman, would not jeopardize his informal immunity
provided in the Certificate by continuing to conceal a
relatively small portion of his misconduct. Opp'n at 13.
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The Court agrees and observes that Shen not only allegedly
represented that the Certificate of Debt accounted for all
embezzled funds—plaintiff also hired auditors that validated
many of Shen's alleged admissions of fraud and theft.
SAC ¶ 42. Because Shen—a successful businessman—
had already allegedly admitted to fraudulently transferring
approximately $242 million dollars of plaintiff's funds,
whether plaintiff reasonably relied on his representations
that he “lack[ed] records and knowledge” with respect to
remaining unbalanced funds is a question better decided on
a motion for summary judgment. Accordingly, for purposes
of the instant motion, the Court concludes that plaintiff

adequately alleges reasonable reliance. 3

3 The Court need not reach the issue of whether
plaintiff may properly invoke the doctrine of
equitable estoppel against Ms. Shen because the
Court's analysis infra finds that the discovery rule
postpones the accrual of plaintiff's claims until
2016, when plaintiff first became aware that Shen
had used a money changer to transfer company
funds to Ms. Shen.

*7  Notwithstanding plaintiff's adequate pleading of
reasonable reliance, the Court addresses whether plaintiff's
invocation of equitable estoppel fails because plaintiff's
supporting allegations merge with its underlying fraud claims.
Plaintiff argues that its claim for fraudulent concealment
is premised on illicit transfers that occurred in 2011 and
2012. Opp'n at 15. Above and beyond these allegations, the
SAC alleges separate conduct by Shen in connection with
the Certificate of Debt in 2013 to support its invocation of
equitable estoppel—namely, Shen's alleged acknowledgment
of misappropriation of hundreds of millions of dollars
coupled with his false representations of truthful cooperation
in recovering financial records. Id. at 16. In reply, Shen
contends that this 2013 conduct is merely a continuation of the
alleged pattern of fraudulent concealment by Shen. Eric Reply
at 8. According to Shen, the pattern of alleged concealment
was the same, and only the alleged means differed. Id.

The Court finds that, at this juncture, it cannot conclude
as a matter of law that the allegations supporting equitable
estoppel are “merely a continuation” of the alleged
pattern of fraudulent concealment. Shen's allegedly false
representations during the 2013 financial audit appear
to be distinct from his alleged earlier concealment of
illicit transfers. Accordingly, plaintiff's allegations that Shen
engaged in entirely new misrepresentations in 2013 are

sufficient to support plaintiff's invocation of equitable
estoppel.

2. The Application of the Discovery Rule
As an alternative to plaintiff's equitable estoppel argument,
plaintiff contends that new allegations support its assertion
of the discovery rule. Namely, invocation of the discovery
rule is justified because plaintiff alleges that it reasonably
relied on the Certificate of Debt and Shen's representations
that this Certificate accounted for all of the funds that
Shen had embezzled, which were largely corroborated by
plaintiff's independent team of accountants. Opp'n at 20. In
response, Shen contends that the new allegations merely
confirm that plaintiff suspected Shen of misappropriating
millions of dollars in 2013, and that no reasonable person
would believe that plaintiff's suspicion could be eliminated.
Eric Reply at 9. Ms. Shen similarly argues that the alleged
facts demonstrate that plaintiff knew, by 2013, that Shen had
stolen vast amounts of money and that all of the money could
not be adequately traced. Yufen Reply at 8. Accordingly,
plaintiff had actual knowledge that it was injured, reason
to suspect that embezzlement was the cause of its injury,
and knowledge of at least one defendant. Id. (citing Fox v.
Ethicon Endo–Surgery, Inc., 35 Cal.4th 797 (2005); Bernson
v. Browning–Ferris Industries, 7 Cal.4th 926, 932 (1994)).
Ms. Shen argues that regardless of Shen's alleged admissions
to plaintiff, plaintiff's knowledge of its injuries cannot serve
to delay the accrual of the statute of limitations. Id. at 9.

The discovery rule “postpones accrual of a cause of action
until the plaintiff discovers, or has reason to discover, the
cause of action.” Norgart v. Upjohn Co., 21 Cal. 4th 383, 397
(1999). Moreover, “[u]nder the discovery rule, suspicion of
one or more of the elements of a cause of action, coupled with
knowledge of any remaining elements, will generally trigger
the statute of limitations period.” Fox, 35 Cal.4th 797 at 807.
“In assessing the sufficiency of the allegations of delayed
discovery, the court places the burden on the plaintiff to show
diligence[.]” Fox, 35 Cal.4th 797 at 808 (quotation marks
omitted). In Fox, the California Supreme Court reasoned that,

[s]imply put, in order to employ
the discovery rule to delay accrual
of a cause of action, a potential
plaintiff who suspects that an injury
has been wrongfully caused must
conduct a reasonable investigation of
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all potential causes of that injury.
If such an investigation would have
disclosed a factual basis for a cause
of action, the statute of limitations
begins to run on that cause of
action when the investigation would
have brought such information to
light. In order to adequately allege
facts supporting a theory of delayed
discovery, the plaintiff must plead
that, despite diligent investigation of
the circumstances of the injury, he
or she could not have reasonably
discovered facts supporting the cause
of action within the applicable statute
of limitations period.

*8  Id. at 808–809 (emphasis added). The existence of a
trust relationship limits a plaintiff's duty of inquiry, but a
plaintiff is still required to exercise reasonable diligence in
discovering its injury. WA Southwest 2, LLC v. First Am.
Title Ins. Co., 240 Cal. App. 4th 148, 157 (2015). Thus,
“[a] person in a fiduciary relationship may relax, but not fall
asleep. [I]f [plaintiff] became aware of facts which would
make a reasonably prudent person suspicious, [plaintiff] had
a duty to investigate further, and [plaintiff] was charged with
knowledge of matters which would have been revealed by
such an investigation.” Alfaro v. Community Housing Imp.
System & Planning Ass'n. Inc., 171 Cal. App. 4th 1356, 1394
(2009) (quotation marks omitted).

In 2013, Shen allegedly admitted that he embezzled
approximately $242 million from plaintiff. SAC ¶¶ 33, 35,
41. It appears to the Court that plaintiff's newly-revived
invocation of the discovery rule is proper insofar as plaintiff
reasonably relied on Shen's 2013 representations and signing
of the Certificate of Debt such that plaintiff's suspicion of
embezzlement with respect to the unaccounted-for funds was
eliminated. As discussed in the foregoing analysis, whether
plaintiff reasonably relied on Shen's representations that he
had not engaged in any other embezzlement beyond the $242
million worth of illicit transfers is an issue of fact better
decided on a motion for summary judgment.

Furthermore, plaintiff alleges that its independent audit
largely validated Shen's admissions, and that “despite best
efforts to use the available records and trace missing funds,”
the auditors could not reconcile certain remaining funds and

could not disprove Shen's representations that the unbalanced
transactions were the result of normal business operations.
See SAC ¶¶ 42–43. Here, given the allegations that Shen
“owed fiduciary duties to plaintiff,” plaintiff had a limited
duty to investigate. See id. ¶ 72; WA Southwest, 240
Cal. App. 4th at 157. Plaintiff's allegations demonstrate
that notwithstanding this limited duty of inquiry it engaged
in a diligent investigation with respect to the remaining
unreconciled funds, and that “despite [its] exercise of
reasonable diligence, plaintiff was not able to reconcile” its
financial books. See id. ¶ 42.

In light of plaintiff's alleged diligence and the remaining
question of fact regarding reasonable reliance, it appears that
plaintiff's claims regarding unaccounted-for funds did not
accrue until the February of 2017. Id. ¶ 52. At this time,
an “outside lawyer” contacted plaintiff regarding previously
unknown records demonstrating that Shen used a money
changer to transfer company funds to Ms. Shen—funds which
were not accounted for in the October 2013 Certificate of
Debt and which could not be accounted for after plaintiff's
allegedly diligent investigation.

Accordingly, the discovery rule applies because (1) a question
of fact remains with respect to plaintiff's reasonable reliance
on Shen's alleged admissions, and (2) because plaintiff
conducted a diligent investigation that was ultimately unable
to reconcile the funds not accounted for in the Certificate
of Debt. Because each of plaintiff's claims with respect
to this 2017 discovery is governed by a three-year statute
of limitations, the Court therefore concludes that plaintiff's

claims are not time-barred under the discovery rule. 4

4 See Cal. Code Civ. Proc. § 338(c) (three-year
statute for an “action for taking, detaining, or
injuring goods or chattels,” such as conversion);
Cal. Code Civ. Proc. § 338(d) (three-year statute of
limitations for “an action for relief on the ground of
fraud or mistake”); American master Lease LLC v.
Idanta Partners, Inc., 225 Cal. App. 4th 1451, 1479
(2014) (three-year statute of limitations for aiding
and abetting a breach of fiduciary duty when the
claim sounds in fraud or deceit); FDIC v. Dintino,
167 Cal. App. 4th 333, 348 (2008) (Cal. Code Civ.
Proc. § 338(d)’s three-year statute of limitations
applies in actions for unjust enrichment when the
“action for relief is grounded in fraud or deceit”);
Witkin, Cal. Code Proc. 5th Actions § 656 (2008)
(Cal. Code Civ. Proc. § 338(d)’s three-year statute
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of limitations applies in an action for money had
and received when the money was obtained by
fraud or mistake).

3. The Adequacy of Plaintiff's Allegations Against Ms.
Shen

*9  The Court next considers whether plaintiff's allegations
are sufficient to support its claims for aiding and abetting
fraudulent concealment and breach of fiduciary duty with
respect to Ms. Shen. Ms. Shen contends that plaintiff's claims
for aiding and abetting fraud and breach of fiduciary duty
are facially deficient because the only conduct that plaintiff
alleges that Ms. Shen engaged in was receiving funds into
a foreign bank account and failing to disclose those funds
to plaintiff or to the Internal Revenue Service (“IRS”).
Yufen MTD at 11–12. With respect to plaintiff's claim for
breach of fiduciary duty, Ms. Shen argues that there is no
allegation explaining how Ms. Shen knew that the alleged
transfer consisted of funds misappropriated from plaintiff
in violation of Shen's fiduciary duties, and accordingly, the
claim must be dismissed. Id. at 12–13 (citing Casey v.
U.S. Bank Nat’1 Ass'n, 127 Cal. App. 4th 1138, 1152–53
(2005)). Moreover, Ms. Shen argues that plaintiff's claim
for fraudulent concealment should be dismissed because
plaintiff's allegations are insufficient to plead either actual
knowledge or substantial assistance. Id. at 14–15.

In opposition, plaintiff asserts that Ms. Shen is adequately
alleged to have acted as an aider and abettor of Shen's primary
violations. Opp'n at 21 (citing SAC ¶¶ 19–22, 24–28, 33, 54).
With respect to plaintiff's third claim for breach of fiduciary
duty, plaintiff asserts that it adequately alleges that Ms. Shen
“knew that Eric Shen's conduct constituted a breach of his
fiduciary duty to plaintiff.” Id. (citing SAC ¶ 75). Moreover,
plaintiff alleges that Ms. Shen knew that plaintiff was the
rightful owner of the funds, that she intended to deprive
plaintiff of its ownership of the funds, and that she knowingly
received plaintiff's funds at an undisclosed offshore account
for the purpose of concealing the transfer from plaintiff. Id.
at 21–22 (citing SAC ¶¶ 58, 2, 28). With respect to plaintiff's
second claim for fraudulent concealment, plaintiff argues that
it adequately alleges that Ms. Shen “knowingly received the
fraudulent transfers at an undisclosed offshore account for the
purpose of rendering them undetectable by plaintiff” and that
she knowingly facilitated the transfer and assisted in making
the transfer undetectable. Id. at 23 (citing SAC ¶¶ 2, 19, 26–
28, 54, 58, 67, 24). Plaintiff further argues that knowledge
may be alleged generally. Id. at 24.

Under California law, “[l]iability may ... be imposed on one
who aids and abets the commission of an intentional tort if the
person ... [1] knows the other's conduct constitutes a breach of
duty and [2] gives substantial assistance or encouragement to
the other to so act.” Saunders v. Superior Court, 27 Cal. App.
4th 832, 846 (1994) (emphasis added).

With respect to whether plaintiff adequately alleges actual
knowledge, actual knowledge of the underlying fraud “may
be averred generally.” Allstate Ins. Co. v. Countrywide Fin.
Corp., 824 F. Supp. 2d 1164, 1188 (C.D. Cal. 2011) (citing
Fed. R. Civ. Proc. 9(b) (“Malice, intent, knowledge, and other
conditions of a person's mind may be alleged generally.”));
see also In re First Alliance Mortgage Co., 471 F.3d 977,
993 (9th Cir. 2006) (“Although the California decisions on
this subject may not be entirely consistent, we agree ...
that aiding and abetting liability under California law, as
applied by the California state courts, requires a finding of
actual knowledge, [but] not specific intent.”). Although “this
obviates the necessity of pleading detailed facts supporting
allegations of knowledge, it does not relieve a pleader
of the burden of alleging the nature of the knowledge a
defendant purportedly possessed.” Neilson v. Union Bank
of California, 290 F. Supp. 2d 1101, 1119 (C.D. Cal 2003).
When pleading an aiding and abetting claim, “this must
be actual knowledge of the primary violation.” Id. (citation
omitted). In this case, therefore, plaintiff must plead that
Ms. Shen had actual knowledge of Shen's fraudulent activity
and breach of fiduciary duty. Upon a review of the pertinent
allegations, the Court concludes that plaintiff's operative
complaint sufficiently pleads Ms. Shen's actual knowledge of
Shen's concealed misappropriation of funds and breach of his
fiduciary duty to plaintiff.

*10  Plaintiff's SAC is not like that in Casey, where the
plaintiff failed to plead actual knowledge with sufficient
specificity by “essentially alleging] the banks knew
something fishy was going on with the accounts opened
by the [tortfeasors].” Id. at 1149. Instead, the facts alleged
are more analogous to cases in which the plaintiff was
found to have alleged actual knowledge with sufficient
particularity. See, e.g. Gonzales v. Lloyds TSB Bank, PLC,
532 F. Supp. 2d 1200, 1207 (C.D. Cal. 2006) (“Because
Rule 9(b) provides that ‘malice, intent, knowledge, and other
condition of mind may be averred generally,’ and because
Plaintiffs have alleged facts in support of their allegation
of knowledge, the Court finds that Plaintiffs have more
than adequately satisfied Rule 9(b)’s pleading requirements
for knowledge.”); Mosier v. Stonefield Josephson, Inc., No.
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CV 11–2666 PSG EX, 2011 WL 5075551, at *8 (C.D.
Cal. Oct. 25, 2011) (distinguishing Casey and finding that
plaintiff adequately pled actual knowledge of the underlying
intentional tort); see also Neilson, 290 F. Supp. 2d at 1120–
21 (“[The complaint] alleges, in particular, that the Banks
utilized atypical banking procedures to service defendant's
accounts, raising an inference that they knew of the Ponzi
scheme and sought to accommodate it by altering their normal
ways of doing business. This supports the general allegations
of knowledge.”). Here, in relation to plaintiff's breach of
fiduciary duty claim, plaintiff alleges that “Yufen Shen knew
that Eric Shen's conduct constituted a breach of fiduciary
duty to plaintiff.” SAC ¶ 75 (emphasis added). Moreover, one
could reasonably infer that Ms. Shen had actual knowledge
of a fiduciary duty between Shen and plaintiff insofar
as Shen—Ms. Shen's then-husband—managed plaintiff's
business operations in Mexico. In relation to plaintiff's
fraudulent concealment claim, plaintiff further alleges that
“both [defendants] knew that Plaintiff was the rightful owner
and both intended to deprive plaintiff of its ownership of
the funds,” id. ¶ 58, and that Ms. Shen kept her Taiwan
account secret for the purpose of furthering defendants’ plan
to defraud plaintiff by failing to file a Report of Foreign Bank
and Financial Accounts and by failing to report income from
the account to the IRS. See id. ¶¶ 26, 28, 67. Ms. Shen's
actual knowledge with respect to fraudulent concealment is
bolstered by this allegation that Ms. Shen failed to report
the receipt of funds in violation of applicable law and of her
“heightened duties and responsibilities as an IRS agent.” See
id. ¶ 26. In light of such allegations, the Court finds that
plaintiff sufficiently pleads Ms. Shen's knowledge of Shen's
breach of fiduciary duty and fraudulent concealment.

With respect to whether plaintiff adequately pleads substantial
assistance in support of its claim for fraudulent concealment,
the Court finds that the operative complaint adequately
pleads substantial assistance. Plaintiff alleges that Ms. Shen
“knowingly facilitated and consented to Eric Shen receiving
the necessary wire information and authorization to deposit
funds in [her] Taiwan account.” SAC ¶ 19. Moreover, plaintiff
alleges that Ms. Shen assisted in concealing the transfer by
failing to report the existence of this account to United States
government authorities, as required by law. Id. ¶ 67. In Casey
the court noted that “even ‘ordinary business transactions’
a bank performs for a customer can satisfy the substantial
assistance element of an aiding and abetting claim if the bank
actually knew those transactions were assisting the customer

in committing a specific tort. Knowledge is the crucial
element.” Casey, 127 Cal. App. 4th 1138 at 1145 (emphasis
added). Accordingly, plaintiff's allegation that Ms. Shen
accepted unauthorized wire transfer satisfies the substantial
assistance element of plaintiff's aiding and abetting claims
insofar as Ms. Shen actually knew that the transfers assisted
Shen in fraudulent concealment of plaintiff's funds. Ms. Shen
asserts that causation is an essential element of an aiding
and abetting claim, and that plaintiff fails to adequately
demonstrate that Ms. Shen actively participated with Shen at
the time of the alleged transfers to make them undetectable.
Yufen Reply at 12. However, insofar as plaintiff must allege
that Ms. Shen's “encouragement or assistance is a substantial
factor in causing the resulting tort,” see Neilson, 290 F. Supp.
2d 1101 at 1135 (citation omitted), the Court finds that Ms.
Shen's alleged participation in accepting the unauthorized
transfers into her secret Taiwan account, coupled with the
alleged knowledge of Shen's fraudulent transfer, demonstrate
that Ms. Shen provided assistance that was a substantial
factor in causing the alleged harm to plaintiff. Ms. Shen's
alleged actions were not merely “failure[s] to act.” See Yufen
Reply at 12. To the contrary, plaintiff alleges that Ms. Shen
purposefully accepted plaintiff's funds with the knowledge
that Shen was engaging in fraudulent conduct.

Thus, under the relevant standards established by California
law, the Court finds that plaintiff adequately pleads both Ms.
Shen's actual knowledge of Shen's fraudulent concealment
and breach of fiduciary duty, as well as Ms. Shen's substantial
assistance in support of Shen's fraudulent concealment.
Accordingly, the Court declines to dismiss plaintiff's claims
against Ms. Shen for aiding and abetting fraudulent
concealment and breach of fiduciary duty.

V. CONCLUSION
*11  In accordance with the foregoing, the Court DENIES

defendants’ motions to dismiss plaintiff's claims. Defendants
shall file an answer within twenty-one (21) days of the filing
of this order.

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2017 WL 6453276

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, S.D. California.

BORDER POWER PLANT
WORKING GROUP, Plaintiff,

v.
DEPARTMENT OF ENERGY; Samuel W. Bodman,
in his official capacity; Kevin Kolevar, in his official

capacity; Bureau of Land Management; Rebecca
W. Watson, in her official capacity, Defendants.

CASE NO. 02cv513-IEG(POR)
|

Signed 03/29/2006

Attorneys and Law Firms

John Martin Wagner, Earthjustice, San Francisco, CA, for
Plaintiff.

U.S. Attorney CV, U.S. Attorneys Office, San Diego, CA,
Andrew A. Smith, US Department of Justice Environment
and Natural Resources, Abuquerque, NM, Brian C. Toth,
United States Department of Justice, Washington, DC, for
Defendants.

Order Denying Plaintiff's Motion Re:
Scope of Summary Judgment Motions

HON. IRMA E. GONZALEZ, Chief Judge

*1  Plaintiff moves the Court for an order barring
Defendants, the Department of Energy (“DOE”) and
Bureau of Land Management (“BLM”) (collectively “Federal
Defendants”) and Intervenors Termoelectrica U.S., L.L.C.
(“T-US”) and Baja California Power (“BCP”) (collectively
“Intervenors”) from raising on summary judgment any issue
already resolved by the Court in its February 8, 2006 Order
denying Intervenors' motion to dismiss. Plaintiff argues that
the law of the case doctrine precludes any further litigation
of three distinct issues: (1) whether the export turbine
emissions are excluded from consideration under the Clean
Air Act due to the fact that they flow from a source outside
the Imperial County non-attainment area; (2) whether the
Federal Defendants are exempt from performing a conformity
determination under the “foreign affairs” exception at 40
C.F.R. § 51.583(c)(2)(xviii); and (3) whether, based on the

facts alleged in Plaintiff's First Amended Complaint, the
Federal Defendants can “practicably control” the export
turbine emissions.

Federal Defendants and Intervenors have each filed an
opposition. Plaintiff has filed a reply. This motion is
appropriate for submission on the papers and without oral
argument pursuant to Local Rule 7.1(d)(1). Plaintiff's motion
is DENIED.

Background

The parties are familiar with the underlying facts and it is
not necessary to repeat them here. Plaintiff's claims arise out
of the granting of two applications for Presidential Permits
and federal rights-of-way (“ROW”) to build electricity
transmission lines within the United States and across the
United States-Mexico border to connect new power plants in
Mexicali, Mexico with the power grid in Southern California.
On August 19, 2005, Plaintiff filed a First Amended
Complaint (“FAC”), restating its claim that the Federal
Defendants failed to comply with the National Environmental
Protection Act (“NEPA”) and adding a claim that the Federal
Defendants failed to comply with the Clean Air Act (“CAA”)
and its implementing regulations, 42 U.S.C. § 7506(c)(1) and
40 C.F.R. §§ 51.850(a) and 51.853(b). Intervenors moved to
dismiss Plaintiff's CAA claim under Fed. R. Civ. P. 12(b)(6).

Following briefing by both the Plaintiff and the Intervenors,

the Court denied the Intervenors' motion to dismiss. 1  [Order
Denying Intervenors' Motion to Dismiss Clean Air Act
Claims, filed February 8, 2006 (“2/8/06 Order”).] The Court
found that Intervenors had not cited any persuasive authority
categorically exempting the emissions from the Mexican
power plants from analysis under the conformity provisions
of the CAA based solely on the fact they originated from
outside Imperial County. [2/8/06 Order, pp. 6-7.] The Court
also found that Intervenors had not cited persuasive authority
that the Federal Defendants were exempt from conducting
a conformity determination pursuant to the foreign affairs
exemption set forth in 40 C.F.R. § 51.583(c)(2)(xviii). [2/8/06
Order, pp. 9-10.] Finally, the Court found that the facts alleged
in the FAC were sufficient to demonstrate that the Federal
Defendants could “practicably control” the export turbine
emissions, so as to preclude dismissal under Fed. R. Civ. P.
12(b)(6). [2/8/06 Order, pp. 12-13.]
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1 Federal Defendants did not participate in the
briefing on the motion to dismiss, and did not
substantively participate in the oral argument
regarding the motion.

*2  Plaintiff now moves the Court for an order barring
Intervenors and Federal Defendants from relitigating three
specific issues addressed in the Court's February 8, 2006
Order denying Intervenors' motion to dismiss. Plaintiff argues
that the questions of whether the emissions from the export
turbines are excluded from consideration under the Clean Air
Act because they flow from a source outside the Imperial
County non-attainment area, whether the Federal Defendants
are exempt from performing a conformity determination
under the “foreign affairs” exception at 40 C.F.R. §
51.583(c)(2)(xviii), and whether the Federal Defendants can
“practicably control” the export turbine emissions are issues
of law which the Court already decided in Plaintiff's favor.
Plaintiff argues that the Court should apply the law of the case
doctrine to bar any further litigation of these three distinct
issues.

Discussion

“The law of the case doctrine ordinarily precludes a court
from reexamining an issue previously decided by the same
court or a higher court in the same case.” Southern Oregon
Barter Fair v. Jackson County, 372 F.3d 1128, 1136 (9th Cir.
2004) (citing Old Person v. Brown, 312 F.3d 1036, 1039
(9th Cir. 2002)). The law of the case doctrine is intended to
further the principle “ ‘that in order to maintain consistency
during the course of a single lawsuit, reconsideration of legal
questions previously decided should be avoided.’ ” City of
Los Angeles v. Santa Monica Baykeeper, 254 F.3d 882, 888
(9th Cir. 2001) (quoting United States v. Houser, 804 F.2d
565, 567 (9th Cir. 1986)). The court may, in its discretion,
apply the law of the case doctrine to bar reconsideration of an
issue decided in a non-final interlocutory order “to maintain
consistency and avoid reconsideration, during the course of a
single continuing lawsuit, of those decisions that are intended
to put a matter to rest.” Pit River Home and Agric. Co-op.
Ass'n v. v. United States, 30 F.3d 1088, 1097 (9th Cir. 1994).
The doctrine does not, however, limit the court's ability to
revisit and revise or rescind an interlocutory order prior to
entry of final judgment in the case. Santa Monica Bavkeeper,
254 F.3d at 888.

Plaintiff asks the Court to apply the law of the case
doctrine here to bar Federal Defendants and Intervenors from
relitigating issues addressed in the Order denying Intervenors'
motion to dismiss. The Court's Order denying Intervenors'
motion to dismiss for failure to state a claim under Fed. R.
Civ. P. 12(b)(6), however, was not a decision on the merits
of Plaintiff's CAA claims. A motion to dismiss under Fed. R.
Civ. P. 12(b)(6) determines only whether the allegations in the
plaintiff's pleadings are sufficient to state a claim for relief.
The court may only grant such a motion “if it appears beyond
doubt that the plaintiff can prove no set of facts in support of
his claim which would entitle him to relief.” Navarro v. Block,
250 F.3d 729, 732 (9th Cir. 2001) (quoting Conley v. Gibson,
355 U.S. 41, 45-46 (1957)) (internal quotations omitted).

The Court denied Intervenors' motion to dismiss because
Intevenors had failed to provide persuasive authority in
favor of their arguments that the emissions flowing from the
export turbines outside Imperial County were exempt from
CAA analysis and the Federal Defendants were categorically
exempt from conducing a conformity determination based
upon the “foreign affairs exemption” of 40 C.F.R. § 51.583(c)
(2)(xviii). The Court also found that the Plaintiff's FAC
alleged sufficient facts to demonstrate that the Federal
Defendants exercised practicable control over the emissions
from the export turbines. These findings precluded dismissal
of Plaintiff's CAA under Fed. R. Civ. P. 12(b)(6). However,
they are not the type of concrete determinations that would
ordinarily bar further litigation of such issues under the law

of the case doctrine. 2  See, e.g., Southern Oregon Barter Fair,
372 F.3d at 1136 (declining to apply law of the case doctrine to
bar further litigation of issues previously decided by the court
on a motion for preliminary injunction even though those
facial issues were primarily issues of law). In this case, the
Court declines to exercise its discretion to apply the law of
the case doctrine.

2 Given the parties' stipulation regarding the length
of the briefs to be submitted on the cross-motions
for summary judgment, the Court doubts that
Federal Defendants and Intervenors will expend
space reasserting the exact arguments the Court has
already considered and rejected with regard to the
motion to dismiss.

Conclusion

Case 2:19-ap-01382-SK    Doc 281-2    Filed 09/07/21    Entered 09/07/21 11:40:17    Desc
Exhibit B -- Unpublished Cases    Page 12 of 120



Border Power Plant Working Group v. Department of Energy, Slip Copy (2006)
2006 WL 8455391

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 3

*3  For there reasons set forth herein, Plaintiff's motion
regarding the scope of summary judgment motions [Doc. No.
217] is DENIED.

IT IS SO ORDERED.

All Citations

Slip Copy, 2006 WL 8455391

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, S.D. California.

FORTIS ADVISORS LLC, et al., Plaintiffs,
v.

FISHAWACK MEDICAL
COMMUNICATIONS LTD., et al., Defendants.

Case No.: 20cv607-LAB-AGS
|

Signed 01/29/2021

Attorneys and Law Firms

Lily Becker, Orrick Herrington & Sutcliffe, San Francisco,
CA, Brian Behmer, Behmer & Blackford LLP, San Diego,
CA, for Plaintiffs.

Tony Tootell, Alyssa Leigh Titche, Nicholas M. Gross, Foley
& Lardner, LLP, Los Angeles, CA, for Defendants.

ORDER:

1) GRANTING MOTION FOR
REMAND [Dkt. 12]; AND

2) DENYING MOTIONS TO DISMISS [Dkt. 5, 6]

Larry Alan Burns, United States District Judge

*1  California-citizen Plaintiffs Delisa Discar and Fortis
Advisors LLC filed a complaint in California state
court asserting California state law claims against four
defendants. Three—Fishawack Medical Communications
Ltd., Fishawack Creative Ltd., and Oliver Dennis—aren't
California citizens, but the fourth, Carling Communications,
Inc., is. With Carling in the case, the Court can't exercise
diversity jurisdiction. Nevertheless, Defendants removed the
action to this Court under 28 U.S.C. § 1441, contending
that the Court should disregard Carling's citizenship because
Plaintiffs fraudulently joined Carling to destroy diversity.

The bar to establish fraudulent joinder is a high one: A
removing party must show, under settled state law, that there is
“no possibility that [the plaintiffs] could demonstrate a viable
claim” against the non-diverse defendant. Grancare, LLC v.

Thrower, 889 F.3d 543, 548-49 (9th Cir. 2018). Defendants
can't establish that a viable claim is impossible by arguing
that Plaintiffs’ allegations are vague, and they can't show that
a conclusion is obvious under settled state law by relying
on tenuous analogies, never adopted by California courts, to
inapplicable areas of law.

The Court can't assert diversity jurisdiction over a case that
includes a potentially viable claim against a non-diverse
defendant. Plaintiffs’ Motion for Remand, (Dkt. 12), is
GRANTED and Defendants’ motions to dismiss, (Dkt. 5
and 6), are DENIED WITHOUT PREJUDICE for lack of
jurisdiction.

BACKGROUND

The Court accepts the Complaint's factual allegations as true
for the purposes of determining the possibility of a viable
claim. Plaintiffs formerly controlled Carling, but agreed to
sell it to the Fishawack Defendants, with Discar remaining
as Carling's president after the sale. (Dkt. 1-3 ¶¶ 34-39.) As
part of the payment, the Fishawack Defendants agreed to
pay Plaintiffs an “Earn-out Payment” based on Carling's fee
revenue during a one-year period beginning on April 1, 2018
(the “Calculation Period”). (Id. ¶¶ 44-46.) Those Defendants
further agreed not to “take any actions in bad faith for the
purpose of avoiding or reducing the Earn-out Payment.” Id. ¶
46. Upon acquisition, Carling became a subsidiary of one of
the Fishawack entities. (Id. ¶ 17.)

In February 2018, shortly before the Calculation Period
began, Discar was placed on indefinite leave from her
position as Carling's president. (Id. ¶ 66.) She was terminated
in May 2018. (Id. ¶ 70.) During the Calculation Period,
Carling's activities were directed away from revenue-
generating activities and the company lost over half its
accounts. (Id. ¶¶ 50, 70-75.) The accompanying loss of over
35% of Carling's revenue substantially reduced the Earn-out
Payment to Plaintiffs. (Id. ¶¶ 75-76, 81-87.)

Plaintiffs allege that the Fishawack Defendants didn't intend,
at the time of contracting, to honor their agreement not to
“take any actions in bad faith for the purpose of avoiding or
reducing the Earn-out Payment.” (Id. ¶ 46.) On this basis,
they assert claims for fraud, conversion, and securities fraud
against the Fishawack entities and Dennis. Plaintiffs allege
that Carling conspired in and aided and abetted the other
Defendants’ torts through its adverse employment actions
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and its redirection of its efforts away from the revenue
generation that determined Plaintiffs’ compensation. (See id.
¶¶ 127-136.)

ANALYSIS

I. Legal Standard
*2  “When a plaintiff files in state court a civil action

over which the federal district courts would have original
jurisdiction based on diversity of citizenship, the ...
defendants may remove the action to federal court.”
Caterpillar Inc. v. Lewis, 519 U.S. 61, 68 (1996); see 28
U.S.C. § 1441. Because the exercise of diversity jurisdiction
necessarily involves addressing matters that “intrinsically
belong[ ] to the state courts,” the party invoking federal
jurisdiction bears the burden of demonstrating that removal
was proper. Indianapolis v. Chase Nat'l Bank, 314 U.S. 63, 76
(1941); Gaus v. Miles, Inc., 980 F.2d 564, 566 (9th Cir. 1992).
The removal statutes are strictly construed, with doubts about
the propriety of removal resolved in favor of remand. Id.

Federal courts can't exercise diversity jurisdiction where “a
single plaintiff [is] from the same State as a single defendant.”
Exxon Mobil Corp. v. Allapattah Servs., Inc., 545 U.S.
546, 553 (2005). But a plaintiff can't destroy diversity by
fraudulently joining a “sham” defendant. McCabe v. Gen'l
Foods Corp., 811 F.2d 1336, 1339 (9th Cir. 1987). The burden
of overcoming both the “strong presumption against removal
jurisdiction” and the “general presumption against fraudulent
joinder” is a heavy one. Hunter v. Philip Morris USA, 582
F.3d 1039, 1046 (9th Cir. 2009).

The Court can find fraudulent joinder here only upon the
removing party's showing that there is “no possibility that the
plaintiff could demonstrate a viable claim” against the non-
diverse defendant. Grancare, 889 F.3d at 548-49 (9th Cir.

2018). 1  That impossibility must be “obvious according to the
settled rules of the state.” Id. at 549 (quoting McCabe, 811
F.2d at 1339 (9th Cir. 1987)). If the removing party's argument
relies on ambiguous or unsettled questions of law, the claim's
non-viability isn't obvious, so any such questions must be
resolved against the removing party. See id.; see also Macey
v. Allstate Property and Cas. Ins. Co., 220 F. Supp. 2d 1116,
1117-18 (N.D. Cal. Sept. 11, 2002) (citing Good v. Prudential,
5 F. Supp. 2d 804, 807 (N.D. Cal. 1998)).

1 A defendant may be fraudulently joined if the
jurisdictional facts alleged against it are false, too,
but Defendants don't contest Carling's California
citizenship.

Demonstrating “no possibility that the plaintiff could
demonstrate a viable claim” is a higher bar than showing
that the complaint fails to state a claim under Fed. R. Civ.
P. 12(b)(6). “Arguments [that] go to the sufficiency of the
complaint ... do not establish fraudulent joinder.” Grancare,
889 F.3d at 549, 552. Nor does the plaintiff need to respond
to such arguments by proposing specific amendments—the
burden remains on the removing party to demonstrate that
the plaintiff couldn't cure the deficiency by amendment. See
id. at 550 (“[T]he district court must consider ... whether a
deficiency in the complaint can possibly be cured by granting
the plaintiff leave to amend.”) (emphasis added), 552 (setting
aside arguments that plaintiff did not plead claims with
sufficient particularity because they “go to the sufficiency of
the complaint, rather than to the possible viability” of the
claims); see also Padilla v. AT&T Corp., 697 F.Supp.2d 1156
(C.D. Cal. 2009).

II. Application
Defendants, as the removing parties, bear the burden here.
They attack Carling's joinder on three bases:

1) The Complaint's factual allegations against Carling are
vague, failing to identify specific individuals and acts,
(see Dkt. 16 at 14-19);

2) The torts underlying the conspiracy and aiding and
abetting claims against Carling aren't viable, (see id. at
25-29); and

*3  3) Carling couldn't have conspired with or aided and
abetted the other Defendants, because:

a) Carling is a subsidiary of one of the Defendants that
allegedly committed the fraud; and

b) Carling was under Plaintiffs’ control at the time
Plaintiffs relied on the alleged misrepresentations.
(See id. at 19-24.)

Allegations that would fail to state a claim only because they
aren't sufficiently specific can be addressed by amendment,
so the first of these three arguments can't establish the
impossibility of a viable claim against Carling. See Grancare,
889 F.3d at 552; see also United States v. Corinthian Colleges,
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655 F.3d 984, 995 (2011) (amendment should be permitted
where pleading's vague allegations could support a claim if
made more specific).

Because Plaintiffs need only one potentially viable claim
against Carling, the Court analyzes the claim for conspiracy
to commit fraud. Neither of Defendants’ remaining two
arguments establish the non-viability of that claim, so Carling
is a properly joined defendant whose California citizenship
destroys diversity. The Court lacks jurisdiction, so it must
remand the case to state court.

A. The existence of a contract doesn't obviously
bar a claim for fraud under California law.

A claim for conspiracy to commit fraud requires, first,
an underlying fraud, and second, a conspiracy. Defendants
argue that a breach of duties memorialized in contract can't
constitute fraud. They acknowledge an exception, though:
Conduct that breaches the contract but “is also a [breach]
of a legal duty” can establish a fraud claim. Id. (quoting
Applied Equipment Corp. v. Litton Saudi Arabia Ltd., 7 Cal.
4th 503, 515 (1994)). Defendants haven't shown that the
exception doesn't apply here, so the contract doesn't obviously
bar Plaintiffs’ fraud claim against Carling.

California law requires a contracting party to refrain from
misrepresenting, at the time the contract is formed, its
intention to perform the duties imposed by that contract.
Cal. Civ. Code § 1572(4) (imposing statutory duty on
contracting parties to refrain from making “promise without
any intention of performing it”). This duty is statutory and
independent of the contract, so it can support a claim for
fraud despite the general rule that conduct that breaches a
contract can't constitute fraud. See, e.g., Lazar v. Sup. Ct., 12
Cal. 4th 631, 638-39 (1996) (intentional misrepresentations
can establish claim for fraud regardless of whether those
misrepresentations are part of contract).

Plaintiffs allege that Defendants breached this duty by
promising not to “take any actions in bad faith for the
purpose of avoiding or reducing the [revenue-based] Earn-
Out Payment” while intending to do just that. (See Dkt.
1-3 ¶¶ 82, 41-42, 47-70, 107.) Regardless of whether these
allegations suffice to meet the applicable pleading standard,
Plaintiffs allege that Defendants breached a legal duty
independent of the parties’ contract. Defendants fail to show

that a fraud claim based on such a breach is obviously barred
by California law.

B. Plaintiffs have a potentially viable claim that
Carling joined a conspiracy to commit fraud.

*4  Even if Plaintiffs’ fraud claims are viable, Defendants
argue, Carling can't be liable for conspiracy to commit
fraud. First, they contend that a subsidiary can't be liable
for conspiring with its parent. Second, they assert that
an entity that Plaintiffs controlled at the time of alleged
misrepresentations couldn't have joined a conspiracy to
engage in the fraud based on those misrepresentations. These
conclusions aren't obvious under settled California law.

a. California law doesn't obviously foreclose
liability for a parent-subsidiary conspiracy.

Defendants argue that Carling can't conspire with the
Fishawack entities as a matter of law, but they don't offer any
direct authority for this proposition. Instead, they resort to
analogy, first between the parent-subsidiary relationship and a
corporate principal's relationship with his agents, and second
between civil conspiracy and antitrust conspiracy. Neither
analogy is apt.

In California, as “agents and employees of a corporation
cannot conspire with their corporate principal or employer
where they act in their official capacities on behalf of
the corporation and not as individuals for their individual
advantage.” Black v. Bank of America, 30 Cal. App. 4th 1,
2 (1994). Courts’ refusal to permit the corporate principal's
relationship with its employees rests on two propositions.
First, conspiracy takes two: a person can't conspire with
himself. Id. at 6. And second, “a corporation is ... a legal
fiction that cannot act at all except through its employees and
agents.” Id. The corporation and its employee together make
one, then, not enough to form a conspiracy. Id.

Parents and their subsidiaries, on the other hand, are separate
entities absent an abuse of the corporate form. See Turman
v. Superior Court of Orange County, 17 Cal, App. 5th, 969,
981 (2017); see also United States v. Bestfoods, 524 U.S. 51,
61 (1998) (“It is a general principle of corporate law deeply
‘ingrained in our economic and legal systems’ that a parent
corporation ... is not liable for the acts of its subsidiaries”).
The rule that a conspiracy requires two conspirators can't
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establish that a presumptively separate parent and subsidiary
are incapable of conspiracy.

Defendants’ appeal to antitrust law, specifically Copperweld
Corp. v. Indep. Tube Corp., 467 U.S. 752 (1984), is similarly
misguided. Divorced from its context, the Copperweld
Court's statement that a parent company “and its wholly
owned subsidiary ... are incapable of conspiring with each
other” appears to support their position. Id. at 777. But the
Court in the same sentence limited that rule's application to
claims for antitrust conspiracy under § 1 of the Sherman
Act, a statute that forbids agreements “in restraint of trade.”
Id. (“[The defendant] and its wholly owned subsidiary ...
are incapable of conspiring with each other for purposes
of § 1 of the Sherman Act.”); see also id. at 771 (parents
and subsidiaries “must be viewed as ... a single enterprise
for purposes of § 1 of the Sherman Act”); 15 U.S.C. § 1.
No California court appears to have applied Copperweld
outside the antitrust context, and other courts have declined
the invitation to do so. See, e.g., Shared Communications
Svcs. of 1800-80 KFL Blvd., Inc. v. Bell Atlantic Props.
Inc., 692 A.2d 570, 572-74 (Pa. 1997) (declining to extend
Copperweld to cover civil conspiracy between parent and
subsidiary under Pennsylvania law); Borden, Inc. v. Spoor
Behrins Campbell & Young, Inc., 828 F. Supp. 216, 223-24
(S.D.N.Y. 1993) (Copperweld doesn't apply to non-antitrust
conspiracies under federal or New York law).

*5  Neither Copperweld nor agency law make it obvious as
a matter of settled California law that a subsidiary can't be
liable for conspiring in its parent's tort, so neither justifies
a conclusion that Plaintiffs fraudulently joined Carling via a
non-viable conspiracy claim.

b. California law may permit claims for conspiracy
against parties who joined a fraud after a plaintiff relied

on a misrepresentation but before it suffered harm.

Defendants next argue that Carling couldn't have conspired
in fraud because the alleged fraudulent misrepresentations
and Plaintiffs’ reliance on them occurred while Plaintiffs
themselves controlled Carling. The crux of the argument is
that a party can't join a completed fraud, and Carling couldn't
have joined a conspiracy against Plaintiffs while Plaintiffs
controlled Carling. But neither the fraud nor the conspiracy
was “complete with the sale of Carling” or at the time of the
misrepresentations, as Defendants would have it. (Dkt. 16 at
20.)

Conspiracy liability lies for “acts in furtherance of the
[conspirators’] common design.” Doctors’ Co. v. Superior
Court, 49 Cal.3d 39, 44 (1989). A conspiracy is complete,
and thus closed to new conspirators, “when [that] common
design ... is fully accomplished,” timing which “depends on
the facts and circumstances of each case, and on the nature and
purpose of the conspiracy.” de Vries v. Brumback, 53 Cal.2d
643, 647 (1960). Defendants’ alleged common design here
wasn't simply to induce the sale of Carling, but to secure an
artificially low price by reducing the Earn-out Payment. That
payment was based on Carling's revenues over the post-sale
Calculation Period, revenues that Carling allegedly reduced
in furtherance of the scheme. The common design wasn't
complete until the Earn-out Payment was reduced, and the
Earn-out Payment wasn't reduced until Carling acted.

Discar's position as Carling's president for a period post-
closing doesn't mean that Carling's actions were attributable
to her. Plaintiffs allege that Discar departed involuntarily
in February 2018, before the Calculation Period began and
before several Carling acts that allegedly reduced its revenue.
(See Dkt. 1-3 ¶¶ 66-73, 75.) Moreover, Plaintiffs allege that
Defendants undermined Discar's ability to steer Carling prior
to placing her on leave. (See id. ¶¶ 49-54.) Defendants don't
provide any basis in California law for attributing Carling's
acts to Discar under these circumstances.

Defendants fail to demonstrate either that Carling is incapable
of conspiring with its parent or that Carling's alleged
acts came after the conspiracy's common design was fully
accomplished. Plaintiffs’ claim against Carling for conspiracy
to commit promissory fraud isn't obviously foreclosed by
settled California law.

CONCLUSION

The Court can assert jurisdiction over this case only if
Defendants show that there is no possibility that Plaintiffs
could demonstrate a viable claim against the lone non-diverse
defendant, Carling. They haven't met this heavy burden, and
so jurisdiction is lacking. The Motion for Remand, (Dkt.
12), is GRANTED and the matter is REMANDED to the
Superior Court of the State of California, County of San
Diego.
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The pending motions to dismiss, (Dkt. 5 and 6), are DENIED
WITHOUT PREJUDICE for lack of jurisdiction. The Clerk
is directed to close the docket.

*6  IT IS SO ORDERED.

All Citations

Slip Copy, 2021 WL 308279

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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PROCEEDINGS (in chambers): ORDER GRANTING
IN PART AND DENYING IN PART DEFENDANT

JAMES DANIEL CLARK'S MOTION TO DISMISS
AND TRANSFERRING THIS ACTION TO

THE DISTRICT OF ARIZONA PURSUANT
TO 28 U.S.C. SECTION 1404(a) [Docket No. 27]

S. JAMES OTERO, UNITED STATES DISTRICT JUDGE

*1  This matter is before the Court on Defendant James
Daniel Clark's (“Clark” or “Defendant”) Motion to Dismiss
(“Motion”), filed February 16, 2017. Plaintiff Global House
Buyer Limited (“Global” or “Plaintiff”) opposed the Motion
(“Opposition”) on February 27, 2017, and Defendant replied
(“Reply”) on March 6, 2017. The Court found this matter
suitable for disposition without oral argument and vacated the
hearing set for March 20, 2017. See Fed. R. Civ. P. 78(b).
For the following reasons, the Court GRANTS IN PART and
DENIES IN PART Defendant's Motion.

I. FACTUAL AND PROCEDURAL BACKGROUND
On September 27, 2016, Plaintiff filed a Complaint in this
Court alleging two claims: (1) breach of contract; and (2)
fraud. (See generally Compl., ECF No. 1.) In support of these
claims, Plaintiff alleges the following.

Plaintiff is a Chinese limited liability company, organized
and existing under the laws of Hong Kong, Peoples Republic

of China (“P.R.C.”), with its principal place of business in
Kowloon, Hong Kong, P.R.C. (Compl. ¶ 3.) Plaintiff also
purports to be the assignee of all right, title and interest
in certain “Well Bore Assignments,” a certain Subscription
Agreement, and all claims owned by Yu Jianghao (“Yu”)
and Zhang Lifang (“Zhang”) against Defendants related to
the subject matter of this action. (Compl. ¶ 3.) Defendants
American Impact Energy, LLC (“AIE”) and American Impact
Energy 1, LLC (“AIE-1”) are limited liability companies
organized under the laws of the state of Nevada, with their
principal place of business in Phoenix, Arizona. (Compl.

¶¶ 4-5.) 1  Defendant Clark resides in West Hollywood,
California and, at all times relevant, held himself out as a
Manager or officer or member of AIE and AIE-1. (Compl. ¶
6.) Defendant Clark is the alter ego of Defendants AIE and
AIE-1. (Compl. ¶ 7.)

1 Defendants AIE and AIE-1 have not filed any
response or otherwise participated in this action.
On November 22, 2016, Plaintiff filed a request
for the entry of default against Defendants Clark,
AIE and AIE-1. (Req. for Entry of Default,
ECF No. 13.) The Clerk of the Court entered
default on November 28, 2016. (See generally
Default by Clerk, ECF No. 14.) On January 20,
2017, Defendant Clark filed a stipulation between
Plaintiff and Defendant Clark to set aside entry
of default against Defendant Clark. (Stip. to Set
Aside Default, ECF No. 20.) On January 26, 2017,
this Court set aside the entry of default against
Defendant Clark per the parties' joint stipulation.
(Order to Set Aside Clerk's Entry of Default, ECF
No. 24.)

Plaintiff was an agent of AIE and AIE-1 and arranged
for Clark to make presentations to Chinese investors in
China regarding investment opportunities in oil properties
in Texas. (Compl. ¶¶ 11-12.) Clark, AIE, and AIE-1 caused
a Subscription Agreement to be prepared, which they
provided to Global for use in soliciting investors. (Compl.
¶ 14.) On February, 10, 2015, Yu executed a Subscription
Agreement with AIE and paid $100,000.00 for one “15%
Convertible Company Unit (36 month Subscription)” (the
“Yu Subscription Agreement”). (Compl. ¶ 15; Compl.,

Ex. A, Yu Subscription Agreement, ECF No. 1-1.) 2  On
March 19, 2015, Zhang also executed a Subscription
Agreement with AIE and paid $100,000.00 for one “15%
Convertible Company Unit (36 month Subscription)” (the
“Zhang Subscription Agreement”). (Compl. ¶ 16; Compl.,
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Ex. B, Zhang Subscription Agreement, ECF No. 1-2.) Under
identical terms, the Yu and Zhang Subscription Agreements
promised investors a fixed and constant return on investment
yielding interest of 15% per annum with a balloon payment
of principal in the amount of $100,000 due at the end
of the three-year period, unless the investment was rolled
over. (Compl. ¶¶ 15-16.) The Subscription Agreements
also contemplated that investors could withdraw the funds
invested on 45 days' prior notice but would be required to
pay a 2% early withdrawal of funds. (Compl. ¶¶ 15-16.)
Both the Yu and Zhang Subscription Agreements provide
that “The subscriber will get the title of the Wells after
the subscription is made.” (Compl. ¶ 17.) According to the
Complaint, Defendant AIE-1 initially provided Yu with six
fraudulent “Well Bore Assignments” located in Crockett
County, Texas, before providing him with six legitimate
“Well Bore Assignments.” (Compl. ¶ 18.) Defendant AIE-1
only provided Zhang with six fraudulent “Well Bore
Assignments.” (Compl. ¶ 19.)

2 Global attached copies of both the Yu and Zhang
Subscription Agreements to its Complaint and
references both as “Exhibits.” (Compl. ¶¶ 15-16.)
The Court considers both Subscription Agreements
as part of the Complaint for purposes of the
instant Motion, for although a court in ruling on a
motion to dismiss generally may not “consider[ ]
evidence outside the pleadings ... [a] court may,
however, consider certain materials—documents
attached to the complaint, documents incorporated
by reference in the complaint, or matters of judicial
notice—without converting the motion to dismiss
into a motion for summary judgment.” United
States v. Ritchie, 342 F.3d 903, 907-08 (9th Cir.
2003); see also Tellabs, Inc. v. Makor Issues &
Rights, Ltd., 551 U.S. 308, 322 (2007) (holding
that a court may consider “other sources courts
ordinarily examine when ruling on Rule 12(b)
(6) motions to dismiss, in particular, documents
incorporated into the complaint by reference,
and matters of which a court may take judicial
notice”). Where, as here, Global's claim for breach
of contract alleges the existence of a contract,
the Court finds consideration of these documents
appropriate in the instant Motion.

*2  For a period of time in 2015, Defendants made interest
payments to Yu and Zhang in accordance with the terms of
the Yu and Zhang Subscription Agreements. (Compl. ¶ 20.)
However, after March 1, 2016, any and all interest payments

by AIE and/or AIE-1 ceased. (Compl. ¶ 20.) Both Yu and
Zhang promptly demanded the return of their respective
investments, but Defendants did not return the funds they had
invested. (Compl. ¶ 20.) Yu and Zhang then demanded of
Global that it return the funds they had invested in AIE and
AIE-1; which Global returned. (Compl. ¶ 21.) On August 5,
2016, Yu and Zhang assigned all of their individual rights, title
and interests in the Yu and Zhang Subscription Agreements,
Well Bore Assignments and all claims against AIE, AIE-1 and
Clark. (Compl. ¶¶ 22-23.)

Plaintiff contends that Yu and Zhang were damaged
by Defendants' breach of their respective Subscription
Agreements in that Defendants (1) failed to make all
quarterly interest payments as required, and (2) failed
to return the principal upon the respective demands of
Yu and Zhang. (Compl. ¶¶ 29-31.) In signing their
respective Subscription Agreements, Yu and Zhang relied
on Defendants' representations, which were false, and made
with knowledge of their falsity or with reckless disregard
of their truth. (Compl. ¶ 34.) Plaintiff further contends that
Yu, Zhang and Global were harmed by reason of their
reliance on Defendants' misrepresentations, false promises
and fraudulent title documents, which were the proximate
cause of their harm. (Compl. ¶¶ 37-38.)

II. DISCUSSION

A. Legal Standards

1. Federal Rule of Civil Procedure 12(b)(6)

In reviewing a motion to dismiss under Federal Rule of Civil
Procedure 12(b)(6), a court may only consider the complaint,
documents incorporated by reference in the complaint, and
matters of judicial notice. United States v. Ritchie, 342
F.3d 903, 908 (9th Cir. 2003). In evaluating a motion to
dismiss, a court accepts the plaintiff's factual allegations in
the complaint as true and construes them in the light most
favorable to the plaintiff. Manzarek v. St. Paul Fire & Marine
Ins. Co., 519 F.3d 1025, 1031 (9th Cir. 2008). The Court
is not required to accept as true conclusory allegations that
are contradicted by documents referred to in the complaint.
Warren v. Fox Family Worldwide, Inc., 328 F.3d 1136, 1139
(9th Cir. 2003) (internal citation omitted).

Federal Rule of Civil Procedure 12, which provides for
dismissal of a plaintiff's cause of action for “failure to state
a claim on which relief can be granted,” see Fed. R. Civ.
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P. 12(b)(6), must be read in conjunction with Federal Rule
of Civil Procedure 8(a) (“Rule 8(a)”). See Ileto v. Glock
Inc., 349 F.3d 1191, 1199-1200 (9th Cir. 2003). Rule 8
requires that “[a] pleading that states a claim for relief must
contain ... a short and plain statement of the claim showing
that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2).
Although the pleader is not required to plead “detailed factual
allegations” under Rule 8, this standard demands “more than
a sheer possibility that a defendant has acted unlawfully.”
Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (citation omitted).
Pleadings that contain nothing more than legal conclusions or
“a formulaic recitation of the elements of a cause of action”
are insufficient. Id. (citation and quotation marks omitted).
“To survive a motion to dismiss, a complaint must contain
sufficient factual matter, accepted as true, to 'state a claim to
relief that is plausible on its face.' ” Id. (quoting Bell Atl. Corp.
v. Twombly, 550 U.S. 544, 570 (2007) ). Where a complaint
pleads sufficient facts “to raise a right to relief above the
speculative level,” a court may not dismiss the complaint
under Rule 12(b)(6). See Twombly, 550 U.S. at 545.

A court may deny leave to amend where amendment would
be futile or if the claim is legally insufficient. Miller v. Rykoff-
Sexton, Inc., 845 F.2d 209, 214 (9th Cir. 1988).

2. Federal Rule of Civil Procedure 12(b)(1)

*3  Federal Rule of Civil Procedure 12(b)(1) allows a
defendant to move for dismissal on grounds that the court
lacks jurisdiction over the subject matter. Fed. R. Civ. P. 12(b)
(1). The moving party has the burden of establishing a lack
of subject matter jurisdiction. Assoc. of Med. Coll. v. United
States, 217 F.3d 770, 778-79 (9th Cir. 2000). Issues regarding
subject matter jurisdiction may be raised at any time either
by a party's motion or sua sponte by the court. Fed. R. Civ.
P. 12(h)(3); Snell v. Cleveland, 316 F.3d 882, 826 (9th Cir.
2002).

3. Federal Rule of Civil Procedure 9(b)

Federal Rule of Civil Procedure Rule 9(b) (“Rule 9(b)”)
states that “[i]n alleging fraud or mistake, a party must
state with particularity the circumstances constituting fraud
or mistake. Malice, intent, knowledge, and other conditions
of a person's mind may be alleged generally.” Fed. R. Civ.
P. 9(b). Thus, Rule 9(b) imposes a “heightened pleading
standard” for fraud claims, so that “[a]verments of fraud must

be accompanied by 'the who, what, when, where, and how'
of the misconduct charged.” Vess v. Ciba-Geigy Corp. USA,
317 F.3d 1097, 1106 (9th Cir. 2003) (citing Cooper v. Pickett,
137 F.3d 616, 627 (9th Cir. 1997) ). “In the context of a
fraud suit involving multiple defendants, a plaintiff must, at
a minimum, identify the role of each defendant in the alleged
fraudulent scheme.” Altman v. PNC Mortg., 850 F. Supp.
2d 1057, 1070 (E.D. Cal. 2012) (citing Moore v. Kayport
Package Express, Inc., 885 F.2d 531, 541 (9th Cir. 1989)
) (quotations and original formatting omitted). By contrast,
“[a]llegations of non-fraudulent conduct need satisfy only
the ordinary notice pleading standards of Rule 8(a).” Vess,
317 F.3d at 1105. The purpose of Rule 9(b)'s heightened
standard is to: (1) give notice to defendants; (2) protect
“defendants from unwarranted damage to their reputations”;
and (3) guard against the danger of “strike suits” designed
to increase settlement value by manipulating the discovery
process. Fitzer v. Sec. Dynamics Techs., Inc., 119 F. Supp. 2d
12, 17 (D. Mass. 2000).

4. 28 U.S.C. Section 1404(a) (“Section 1404(a)”)

Section 1404(a) provides that “[f]or the convenience of
parties and witnesses, in the interest of justice, a district
court may transfer any civil action to any other district or
division where it might have been brought or to any district
or division to which all parties have consented.” 28 U.S.C.
§ 1404(a). “Section 1404(a) is merely a codification of the
doctrine of forum non conveniens for the subset of cases in
which the transferee forum is within the federal court system;
in such cases, Congress has replaced the traditional remedy
of outright dismissal with transfer.” Alt. Marine Const. Co.,
Inc. v. U.S. Dist. Court for W. Dist. Of Texas, ––– U.S. ––––,
134 S. Ct. 568, 580 (2013).

Courts in the Ninth Circuit apply the eight-factor test
articulated in Decker Coal Co. V. Commonwealth Edison Co.,
805 F.2d 834 (9th Cir. 1986) to determine whether transfer
is appropriate pursuant to Section 1404(a). These factors can
be described as follows: (1) the convenience of the parties
and the witnesses; (2) the location where the alleged events
in the lawsuit took place; (3) the relative ease of access to
sources of proof; (4) the plaintiff's choice of forum; (5) the
pendency of related litigation in the transferee forum; (6) the
relative congestion of the two courts; (7) the public interest
in the local adjudication of local controversies; and (8) the
relative familiarity of the two courts with the applicable law.

Case 2:19-ap-01382-SK    Doc 281-2    Filed 09/07/21    Entered 09/07/21 11:40:17    Desc
Exhibit B -- Unpublished Cases    Page 21 of 120



Global House Buyer Ltd. v. Clark, Not Reported in Fed. Supp. (2017)
2017 WL 8181023

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 4

See Amazon.com v. Cedant Corp., 404 F. Supp. 2d 1256, 1259
(W.D. Wash. 2005) (citing Decker Coal, 805 F.2d at 843).

B. Judicial Notice
*4  In support of its Motion, Defendant submits a declaration

with two supporting documents: (1) December 30, 2014
Management Agreement between Plaintiff and AIE (Decl.
of R. Michael Collum in Supp. of Def.'s Mot. to Dismiss
(“Collum Decl.”), Ex. 1 (“Mgmt. Agreement”), ECF No.
27-2); and (2) December 30, 2014 Purchase and Sale
Agreement between Plaintiff and AIE (Collum Decl., Ex. 2
(“Purchase and Sale Agreement”), ECF No. 27-3).

“Generally, a district court may not consider any material
beyond the pleadings in ruling on a Rule 12(b)(6) motion.”
Hal Roach Studios, Inc. v. Richard Feiner and Co., Inc.,
896 F.2d 1542, 1555 n.19 (9th Cir. 1989) (citing Fort
Vancouver Plywood Co. v. U.S., 747 F.2d 547, 552 (9th
Cir. 1984) ). However, courts are permitted to “take into
account documents whose contents are alleged in a complaint
and whose authenticity no party questions, but which
are not physically attached to the [plaintiff's] pleading.”
Knievel v. ESPN, 393 F.3d 1068, 1076 (9th Cir. 2005)
(citing In re Silicon Graphics Inc. Sec. Litig., 183 F.3d
970, 986 (9th Cir.1999) (citation and internal quotation
marks omitted) ). Here, Defendant requests that the Court
take judicial notice of the Management Agreement and
Purchase and Sale Agreement arguing their relevance based
on Plaintiff's reference to its agent/principal relationship
with Defendant AIE in the Complaint. (Mot. 1-2; Req. for
Judicial Notice in Supp. of Mot. to Dismiss (“RJN”) 2-3,
ECF No. 27-4.) Plaintiff does not dispute the authenticity of
either the Management Agreement or the Purchase and Sale
Agreement, but rather, without any legal support, summarily
contends that “since [the Management Agreement] is beyond
the four corners of the complaint it cannot be considered
by the court” and that Defendant “conflates his positions
with the defaulted parties AIE and AIE-1 which have no
right to defend themselves herein.” (Opp'n 3.) The Court
concludes that it is proper to take judicial notice of the two
documents where Plaintiff does not dispute the authenticity of
the documents and where the Complaint alleges that “Clark
solicited Global to become the agent of AIE and AIE-1 for
the purpose of locating first-time Chinese investors to invest
in oil properties in Texas.” (Compl. ¶ 11; see Parrino v.
FHP, Inc., 146 F.3d 699, 706 (9th Cir. 1998) (holding that
the district court properly considered documents attached to
a motion to dismiss that described the terms of plaintiff's
group health plan, where plaintiff alleged membership in the

plan, his claims depended on the conditions described in the
documents, and plaintiff never disputed their authenticity.) )

C. Sufficiency of Global's Claims
Defendant contends that Plaintiff's breach of contract claim
is barred by the no-assignment clause in the Yu and Zhang
Subscription Agreements and that Plaintiff's fraud claim
is barred by the non-reliance clause of said Subscription
Agreements. (Mot. 2-5, 12-15) Defendant also contends
that the indemnification clauses in both the Management
Agreement and the Purchase and Sales Agreement serve to
transform “this entire action” into a “circular exercise” and “a
tremendous waste of the Court's resources and time.” (Mot.
1-2.)

1. Breach of Contract Claim

To state a cause of action for breach of contract, Plaintiff
must show: (1) the existence of the contract; (2) plaintiff's
performance of the contract or excuse for nonperformance;
(3) defendant's breach; and (4) the resulting damages to
plaintiff. Oasis West Realty v. Goldman, 51 Cal. 4th. 811, 821
(2011). Furthermore, “if the action is based on alleged breach
of a written contract, the terms must be set out verbatim in the
body of the complaint or a copy of the written agreement must
be attached and incorporated by reference.” Harris v. Rudin,
Richman & Appel, 74 Cal. App. 4th 299, 307 (1999).

*5  Here, Plaintiff has attached and incorporated by reference
both the Yu and Zhang Subscription Agreements into it's
Complaint. (See Compl., Exs. A, B.) The Subscription
Agreements entered into between Yu and AIE and between
Zhang and AIE each contain a provision that: “Neither this
Subscription Agreement nor any right, remedy, obligation
or liability arising hereunder or by reason hereof shall be
assignable by either the Company or the undersigned without
the prior written consent of the other party.” (Compl., Ex.
A ¶ 12; Compl., Ex. B ¶ 12.) Defendant contends that this
no-assignment provision automatically deprives Plaintiff of
standing to sue. (Mot. 2-3.) However, neither party addresses
the effect of the subsequent provision of the Subscription
Agreement which states that the Subscription Agreement
“shall be governed by and construed in accordance with Hong
Kong regulations.” See (Compl., Ex. A ¶ 13; Compl., Ex. B
¶ 13.)
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Apart from his argument regarding the no-assignment
provision, Clark further contends that both Yu and Zhang
were “made whole” when they received a “full refund of
their investment from Global” and that accordingly, there
is no injury to either Yu or Zhang. (Mot. 3.) However, as
Plaintiff correctly responds, a party claiming that a contract
was fraudulently induced, as Plaintiff does, is not required
to seek rescission and may retain the benefits of the contract
and sue for damages for the fraud. (Opp'n 7; See Denevi v.
LGCC, 121 Cal. App. 4th 1211, 1220 (2004).) Here, Global,
as the purported assignee of Yu and Zhang's rights under their
respective agreements, seeks money damages consisting of
lost interest and return of investments in the sum of $200,000+
owed to Yu and Zhang, prejudgment interest, and costs of suit.
(Compl., Prayer for Relief.) Accordingly, where Global has
sufficiently plead the requirement for breach of contract, the
Court must deny Clark's motion to dismiss as to Plaintiff's
breach of contract claim.

2. Fraud Claim

Global's second cause of action is for fraud. (Compl. ¶¶
33-39.) In support of this claim, Global alleges that when
Defendants represented (1) “that Yu and Zhang would
have guaranteed annual returns of 15% interest,” (2) “that
[Defendants] would deliver title to the oil wells after the
subscriptions were made,” and (3) “promise[d] to return the
principal on demand,” they made misrepresentations intended
to deceive Yu, Zhang, and Global, and that Yu, Zhang, and
Global “reasonably relied” on those misrepresentations and
were harmed by them. (Compl. ¶¶ 34-38.)

Under California law, a plaintiff must prove five elements
to succeed on a fraud claim: “[1] misrepresentation
(false representation, concealment, or nondisclosure); [2]
knowledge of falsity (or 'scienter'); [3] intent to defraud, i.e.,
to induce reliance; [4] justifiable reliance; and [5] resulting
damage.” Kearns v. Ford Motor Co., 567 F.3d 1120, 1126
(9th Cir. 2009) (emphasis omitted) (internal quotation marks
omitted); see also Conroy v. Regents of Univ. of Cal., 45 Cal.

4th 1244, 1255 (2009). 3  Also, as noted above, Rule 9(b)
requires that “[i]n allegations of fraud or mistake, a party must
state with particularity the circumstances constituting fraud
or mistake.” Fed. R. Civ. P. 9(b). To satisfy the requirements
of Rule 9(b), a plaintiff must allege the “who, what, where,
when, and how” of the charged misconduct. Hammons v.
Wells Fargo Bank, N.A., No. CV 15-04897 RS, 2016 U.S.
Dist. LEXIS 28987, at *7 (N.D. Cal. Mar. 4, 2016) (citations

omitted). “The circumstances constituting the alleged fraud
must be specific enough to give defendants notice of the
particular misconduct so that they can defend against the
charge and not just deny that they have done anything wrong.”
Id. at *7-*8 (citing Vess, 317 F.3d at 1106). A plaintiff must
“set forth more than the neutral facts necessary to identify
the transaction.” In re GlenFed, Inc. Sec. Litig., 42 F.3d 1541,
1548 (9th Cir.1994) (en banc), superceded by statute on other
grounds. Rather, the plaintiff must offer “an explanation as
to why the statement or omission complained of was false or
misleading.” Johnson v. Wal Mart Stores, Inc., 544 Fed. App'x
696, 698 (9th Cir. 2013) (citations omitted). Moreover, Rule
9(b) does not permit plaintiffs to “lump multiple defendants
together,” but instead requires plaintiffs to distinguish their
allegations and inform each defendant separately. Id. (internal
citations and quotation marks omitted). “While statements of
the time, place and nature of the alleged fraudulent activities
are sufficient, mere conclusory allegations of fraud” are not.
Moore v. Kayport Package Express, Inc., 885 F.2d 531, 540
(9th Cir. 1989) (citations omitted).

3 Again, for purposes of the instant motion, the
Court relies on California law despite language
in the Subscription Agreements, which indicates
that the Subscription Agreement “shall be governed
by and construed in accordance with Hong Kong
regulations.” See (Compl., Ex. A ¶ 13; Compl., Ex.
B ¶ 13.)

*6  Here, Clark argues that Global has failed to demonstrate
how the allegedly fraudulent misrepresentations made to Yu
and Zhang in their subscription agreements comprise the
basis of their fraud claims against him given the non-reliance
provisions in the subscription agreements. (See Mot. 12-15.)
The non-reliance provisions of the Subscription Agreements
provides as follows:

The undersigned confirms that the
Company has not (a) itself guaranteed
the underlying investment. Instead
the investment is secured by the
ownership of purchased wells or
(b) made any representation to the
undersigned regarding the legality of
an investment in the Company Units
under applicable legal investment or
similar laws or regulations. In deciding
to purchase Company Units, the
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undersigned is not relying on the
advice or recommendations of the
Company and the undersigned has
made its own independent decision
that the investment in the Company
Units is suitable and appropriate for
the undersigned.

(Mot. 4; Compl., Yu Subscription Agreement 5-6; Compl.,
Zhang Subscription Agreement 5-6.) At the motion to
dismiss stage, the Court cannot conclude that the non-reliance
provisions in the Yu and Zhang Subscription Agreements
render their alleged reliance unreasonable as a matter of
law. See Hinesley v. Oakshade Town Ctr., 135 Cal. App.
4th 289, 301 (2005) (“[A] per se rule that an integration/
no oral representations clause establishes, as a matter of
law, that a party claiming fraud did not reasonably rely on
representations not contained in the contract is inconsistent
with California law.”). However, even so, there is no
indication that any of the alleged misrepresentations relied
upon by Yu and Zhang in entering into their respective
Subscription Agreements were made outside the four corners
of the agreements. (See Compl., Yu Subscription Agreement
1 (“The subscriber will get the Titles of the Wells after
the subscription is made.”); 2 (“Subscriber will receive
a fixed and constant return on investment, regardless of
the price of oil, and in the amount determined by the
investment term chosen by such investor” and “36 Month /
15% return, payable quarterly with principal returned at
the end of investment term.”); see also Compl., Zhang
Subscription Agreement (same).) The Court notes that the
Complaint, as currently written, does not allege a single
misrepresentation specifically made by Clark to either Yu,
Zhang, or Global. The Complaint does not allege which
person or persons made representations that were false, what
those representations were, how or under what circumstances
they made such representations, or who knew of their falsity.
(Compl. ¶¶ 34-39.) Rather, Plaintiff categorically “lumps” all
Defendants together. See Johnson, 544 Fed. App'x at 698.
“Corporations speak though agents and, therefore plaintiffs
must identify the agent who made the fraudulent statement,
their authority to speak, and to whom the agent spoke.”
Mat-Van, Inc. v. Sheldon Good & Co. Auctions, LLC, No.
07-CV-912-IEG (BLM), 2007 WL 2206946, at *5 (S.D.
Cal. July 27, 2007). Accordingly, the Court concludes that
the Complaint does not adequately allege who made the
purported misrepresentations, or when, where, or under what
circumstances such statements were made. See Vess v. Ciba-

Geigy Corp. USA, 317 F.3d 1097, 1106 (9th Cir. 2002).
The conclusory allegations contained in the Complaint are
insufficient to meet the heightened pleading standard required
by Rule 9(b). Accordingly, the Court concludes that Global's
cause of action for fraud must be dismissed.

3. Indemnification Clause

*7  Finally, the Court addresses Defendant's contention that
the Management Agreement entered into between Global
and AIE expressly limits his liability to Plaintiff. (Mot.
1-2; Reply 2-4.) The relevant indemnification clauses of the
Management Agreement read:

6.1 [Global] undertakes to hold [AIE] harmless from any
liability under any contract entered into with any third
party within the scope of [AIE]'s authority and powers
hereunder, and to reimburse [AIE] the amount of any
expense which [AIE] may make or incur in connection
with such contracts.

6.2 [Global] further undertakes to indemnify and hold
harmless [AIE] from any claim made by any person for
any relief whatsoever arising out of any act or omission
of [AIE] or of any person acting under its supervision,
whether or not the said claim is well-founded.

(Collum Decl., Ex. 1, Mgmt. Agreement ¶¶ 6.1-6.2) Under
California law, “[a] clause which contains the words
'indemnify' and 'hold harmless' is an indemnity clause
which generally obligates the indemnitor to reimburse
the indemnitee for any damages the indemnitee becomes
obligated to pay third persons. Indemnification agreements
ordinarily relate to third party claims.” Zalkind v. Ceradyne,
194 Cal. App. 4th 1010, 1024 (2011) (quoting Myers
Bldg. Indus., Ltd. v. Interface Tech., Inc., 13 Cal. App.

4th 949, 969 (1993) ). 4  “[T]he question whether an
indemnity agreement covers a given case turns primarily
on contractual interpretation, and it is the intent of the
parties as expressed in the agreement that should control.
When the parties knowingly bargain for the protection at
issue, the protection should be afforded. This requires an
inquiry into the circumstances of the damage or injury
and the language of the contract; of necessity, each case
will turn on its own facts.” Zalkind, 194 Cal. App. 4th at
1024-25 (quoting Rossmoor Sanitation, Inc. v. Pylon, Inc.,
13 Cal.3d 622, 633 (1975) ). Here, Plaintiff contends that
Clark “attempts to use the non-assignability clause, the non-
reliance clause, and the indemnity clause as a de facto waivers
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[sic] of the fraud and contract claims.” (Opp'n 10.) Plaintiff
also contends “these provisions cannot be binding as they
essentially forgive [Clark's] fraud.” (Opp'n 10.) And finally,
suggests that this Court has “equitable power to set aside these
provisions.” (Opp'n 10.) Courts have long had the authority
to set aside unconscionable or illegal contractual provisions.
See Persson v. Smart Inventions, Inc., 125 Cal. App. 4th 1141,
1153-54 (2005) (citation omitted). Including where a contract
has been procured by fraud. Persson, 125 Cal. App. 4th at
1154.

4 Here, again, there is a discrepancy between the
California case law cited to and relied upon by
both Plaintiff and Defendant, and the provision of
the Management Agreement, which states that the
Management Agreement “shall be governed by and
construed and enforced in accordance with the laws
of the United States, the State of Arizona, which
law shall prevail in the event of any conflict of the
parties.” (RJN, Ex. 1 Mgmt. Agreement ¶ 10.1.)

Having already determined that Plaintiff has failed to plead
its cause of action for fraud, the Court finds the enforceability
of the indemnification clause as it applies to Plaintiff's
fraud claim MOOT. As applied to Plaintiff's breach of
contract claim, the Court also declines to address the
enforceability of the indemnification clause where neither
party has sufficiently briefed the issue regarding whether
Plaintiff's cause of action for breach of contract constitutes
“any liability” under the terms of the indemnification clauses
of the Management Agreement.

D. Transfer Pursuant to Section 1404(a)
*8  Section 1404(a) provides that “[f]or the convenience of

parties and witnesses, in the interest of justice, a district court
may transfer any civil action to any other district or division
where it might have been brought or to any district or division
to which all parties have consented.” 28 U.S.C. § 1404(a).
Venue is proper in “a judicial district where any defendant
resides, if all defendants reside in the same State.” 28.U.S.C.
§ 1391(b)(1). Here, the Complaint alleges that only Clark is
a resident of California, and that Defendants AIE and AIE-1
are limited liability companies organized under the laws of
the state of Nevada, with their principal place of business in
Phoenix, Arizona. (Compl. ¶¶ 4-5.) Thus, the instant action
could have been filed in the District of Arizona.

A court may consider several factors when deciding whether
to transfer venue, including the plaintiff's choice of forum, the
extent of the parties' contact with the forum, the contacts in the
forum relating to the plaintiff's cause of action, the availability
of nonparty witnesses, and the accessibility of evidence.
Jones v. GNC Franchising, Inc., 211 F.3d 495, 498-99 (9th
Cir. 2000). With the exception of Plaintiff's choice of forum,
which always favors the district in which the action was filed,
all factors suggest that transfer to the District of Arizona is
appropriate. Defendants AIE and AIE are limited liability
companies organized under the laws of the state of Nevada,
with their principal place of business in Phoenix, Arizona,
and no apparent ties to California other than those established
through Clark who, “at the time of filing this action” resides
in the state, but who himself previously resided in Phoenix,
Arizona. (Compl. ¶¶ 4-6.) Furthermore, given the provision of
the Management Contract which explicitly provides that the
Management Agreement “shall be governed by and construed
and enforced in accordance with the laws of the United States,
the State of Arizona, which law shall prevail in the event of
any conflict of the parties,” the Court finds that the parties
contracted for and consented to the application of Arizona
law. (RJN, Ex. 1 Mgmt. Agreement ¶ 10.1.) Accordingly,
even if the Central District of California could be said to be
a proper venue, the Court finds transfer pursuant to Section
1404(a) to be warranted.

IV. RULING
For the foregoing reasons, the Court GRANTS IN PART
Defendant's Motion to Dismiss. The Court GRANTS
Defendant's Motion to Dismiss Plaintiff's fraud claim with
leave to amend. Plaintiff's breach of contract claims remains.
Plaintiff may within fourteen (14) days of issuance of this
Order amend its fraud claim. Defendant shall answer or
otherwise respond within fourteen (14) days of Plaintiff's
filing of the First Amended Complaint. The Clerk of the
Court is directed to TRANSFER this action to the District of
Arizona pursuant to 28 U.S.C. section 1404(a).

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2017 WL 8181023

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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MEMORANDUM DECISION AND ORDER
FOLLOWING TRIAL OF PRELIMINARY ISSUES

MORGAN, Bankruptcy J.

INTRODUCTION

*1  Suzanne Decker, the trustee of the bankruptcy estate of
Antovich Construction, Inc., filed this adversary proceeding
to recover over $300,000 in allegedly fraudulent transfers
from ACI to defendant Dorothy Antovich. Dorothy asserts
that the transfers constituted payments on loans that she and
her deceased husband, Dan Antovich, made to ACI. The
matter is before the court following trial of two preliminary
issues. First, the trustee seeks a determination as to whether
ACI is the alter ego of another California corporation, M–K &
Company, Inc. Second, the trustee urges that ACI's books and
records for the fiscal year ending September 30, 1995 are not
admissible as evidence because they lack the trustworthiness

necessary to satisfy the business records exception to the
rule against hearsay. For the reasons explained, the court
finds that ACI is the alter ego of M–K. Additionally, the
trustee's hearsay objection to ACI's business records is
overruled. Proof that the records are untrustworthy may affect
evidentiary weight accorded to the records, but it does not
affect their admissibility.

BACKGROUND FACTS

Dan and Dorothy Antovich were husband and wife. Both Dan
and Dorothy had children from prior marriages, including
Radomir “Rocky” Antovich, who was one of Dan's sons,
and Marlena (neé Kehmeier) Djukich, who was Dorothy's
daughter.

In the mid 1980s, Dan formed two California corporations.
In 1984, he incorporated M–K & Company, Inc. All of
M–K's stock was held by members of Dan and Dorothy's
family, but no family member paid for the shares. Both
Rocky and Marlena received shares of M–K. Marlena, who
was nineteen years old at the time of M–K's incorporation,
was named as its president and vice-president. She did not
receive any compensation and was not involved in M–K's
operation. In October 1985, Dan also formed ACI, a company
that provided excavating contract services. Dan and Dorothy
were ACI's shareholders. From ACI's inception, Rocky was
closely involved in the company's operations. Over the years,
he served ACI in various capacities, including foreman,
superintendent, project manager and general manager. Rocky
was familiar with every detail of the business enterprise,
and Dan discussed business decisions with Rocky. Dan told
Rocky that he wanted Rocky to take over the business
someday.

Dan and Rocky operated ACI and M–K in a symbiotic
manner, each company dependent on the other. ACI was the
company that held all the assets. It entered into contracts
with customers, performed the excavating work and received
payment for the services rendered. However, ACI had no
employees of its own; it was completely dependent on M–
K for its manpower. M–K, by contrast, had no assets and
no direct contact with the customers. Nevertheless, M–K
hired and paid all the employees that ran the two companies,
including Rocky. M–K also entered into all the union labor
contracts for the workers that performed the excavation
services pursuant to ACI's contracts. Because M–K had no

Case 2:19-ap-01382-SK    Doc 281-2    Filed 09/07/21    Entered 09/07/21 11:40:17    Desc
Exhibit B -- Unpublished Cases    Page 26 of 120



In re Antovich Const., Inc., Not Reported in B.R. (2006)
2006 WL 3834302

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2

assets, it was wholly dependent on ACI to meet its payroll
demands.

*2  The two companies shared office space in a building
owned by “Dan Antovich Construction,” a fictitious business
name for Dan. ACI leased the space from Dan, paid the rent
and utilities, purchased all equipment and provided all office
supplies. Although each corporation maintained a separate
bank account, both accounts were held at the same branch
of the same bank. One person served as the controller for
both companies, using one computer to keep both companies'
records. When M–K's payroll became due, Dan or Rocky
would review and approve the time sheets submitted by
M–K's employees. They gave the approved hours to the
common controller who, in turn, prepared a “check run”
listing the wages due to each employee and amounts to be
withheld based on the hours submitted. After Dan or Rocky
approved the check run, the total amount of money needed
to cover M–K's payroll was transferred from ACI's bank
account to M–K's bank account, and the actual payroll checks
were written against M–K's account. When payments became
due for insurance premiums and other union benefits, they
were handled in a similar fashion via transfers from ACI's
account to M–K's bank account. However, because M–K was
a union shop, it could not provide benefits for its two non-
union employees. For those two M–K employees, ACI made
payments directly to the benefit provider.

According to Rocky's testimony, the way in which ACI and
M–K were set up was not unusual in the industry. It was his
understanding that the manner in which they were organized
would protect ACI from claims by workers and employees.
Additionally, Rocky believed that Dan did not want the
Antovich name to appear on union contracts. Dan chose
Marlena as the president of M–K with the hope that M–K
could qualify as a minority run business and gain advantages
in bidding on contracts.

By the late 1980s, ACI was losing money. Dorothy testified
that she and Dan made several loans to the company using
proceeds from refinancing their home. She believed that they
provided approximately $300,000 to ACI in the early 1990s.
For each loan, Dan wrote out the terms of the notes by hand,
and she typed it up. ACI's books for the fiscal year ending
September 30, 1995 reflect that the company owed Dan and
Dorothy a total of $516,600. This amount is repeated in the
1995 tax return prepared by ACI's accountants.

In October 1995, Dan Antovich passed away. After Dan's
death, Dorothy took over the business of ACI and M–K.
Rocky left the company and, in January 1996, filed a state
court action against ACI, M–K and Dorothy. The state court
suit seeks specific performance of Dan's promise to transfer
the business to Rocky and damages for unpaid wages due
from M–K.

Following Dan's death, Dorothy transferred funds totaling
$173,000 from her personal account to ACI. The parties
dispute whether or not these transfers constituted loans,
but they agree that the transfers were secured by security
agreements and UCC–1 financing statements. Beginning in
May 1996, Dorothy also withdrew funds from ACI's account
on several occasions allegedly to repay the various loans
she and Dan made to ACI. Dorothy received approximately
$305,000 from ACI. The trustee also asserts that Dorothy
indirectly received approximately $8,400 in excess rent that
ACI paid to Dan Antovich Construction following Dan's
death. Finally, ACI allegedly paid personal expenses of
Dorothy totaling $17,816.93. Based on these receipts, the
trustee seeks recovery of approximately $334,250 from
Dorothy as fraudulent conveyances.

*3  On May 13, 1996, M–K filed a petition for relief under
chapter 11 of the bankruptcy code. This chapter 7 proceeding
was filed on December 17, 1998.

LEGAL DISCUSSION

I. The Alter Ego Doctrine Applies to Pierce the Corporate
Veil between ACI and M–K.
When a plaintiff claims that an opposing party is unjustly
hiding behind the corporate form, a legal principle known as
the alter ego doctrine comes into play. This doctrine allows
a court, in cases of misuse, to disregard or pierce through
the corporate form to hold individual shareholders liable for
the actions of the corporation. In appropriate circumstances,
the doctrine also permits a court to treat two corporations as
one. State law controls the circumstances under which it is
appropriate to pierce a corporate veil. Enterprise Acquisition

Partners, Inc., 319 B.R. 626, 624 (9 th  Cir. B.A.P.2004).

Under California law, there is no bright line test to
establish when the alter ego doctrine applies. Whether
the corporate veil should be pierced will always depend
on the circumstances surrounding each particular case.
Nevertheless, there are two general requirements that must
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be met before the alter ego doctrine can be invoked.
First, there must be such unity of interest or ownership
that the separate personalities of the alter ego and the
corporation no longer exist. Second, it must be established
that adherence to the corporate fiction will sanction a fraud,
promote injustice or otherwise create an inequitable result.
Mesler v. Bragg Management Co., 39 Cal.3d 290, 300,
216 Cal.Rptr. 443, 702 P.2d 601 (1985); Wood v. Elling
Corp., 20 Cal.3d 353, 365 n. 9, 142 Cal.Rptr. 696, 572
P.2d 755 (1977). Where two corporations are involved, the
corporate form may be disregarded where one corporation
is the mere instrumentality, agency, conduit, or adjunct of
another corporation, as may occur in a parent-subsidiary
relationship. Ngoc Tran v. Farmers Group, Inc., 104 Cal.App.

4 th  1202, 1219 (1 st  Dist.2002). Alter ego liability can also
be found between two sister corporations when they are being
operated as a single enterprise. Id.; Las Palmas Associates v.
Las Palmas Center Associates, 235 Cal.App.3d 1220, 1249–
50, 1 Cal.Rptr.2d 301 (2d Dist.1991).

In analyzing the totality of the circumstances, there are a
number of factors that the courts consider to be important,
including: commingling of funds or assets; treatment by an
individual of corporate assets as his own; failure to obtain
authority to issues stock or to subscribe to or issue stock;
the failure to maintain corporate formalities; confusion of
records between separate entities; ownership of all stock
by one individual or the members of a family; use of the
same office or business location; use of same employees;
failure to adequately capitalize a corporation; the total
absence of corporate assets; use of a corporation as a mere
shell or conduit for another person or entity; use of a
corporation to procure labor, services or merchandise for
another person or entity, and the manipulation of assets or
liabilities between entities to concentrate the assets in one
and the liabilities in another. See Associated Vendors, Inc. v.
Oakland Meat Co., 210 Cal.App.2d 825, 838–40, 26 Cal.Rptr.

806 (1 st  Dist.1962)(collecting cases supporting these and
other factors). While this list is not exhaustive, it amply
demonstrates the wide variety of factors that a court may
consider in determining whether the alter ego doctrine should
be invoked. Applying these standards to the evidence before
the court, it is apparent that ACI is the alter ego of M–K and
vice versa.

A. ACI and M–K were operated as a single enterprise.
*4  The record before this court contains substantial evidence

that Dan and Rocky operated M–K and ACI in furtherance

of a single business venture—the provision of contract
excavating services. Both ACI and M–K were entirely
dependent on each other to conduct some significant aspect
of the business enterprise. ACI had no manpower to provide
its services without M–K, and M–K had no funds to pay its
employees without ACI.

In concluding that the unity of interest requirement is
satisfied, a number of other factors were also of significance
to the court. First, the evidence establishes that, even
though ACI and M–K were separate corporations, they
were commonly owned by the Antovich family and were
dominated by Dan in particular. Although Marlena held the
title of president of M–K, undisputed testimony established
that she was not involved in the company's operation.
Moreover, M–K was not just undercapitalized, it was totally
without assets. The Antovichs transferred funds to M–K
only on an as needed basis and only in amounts necessary
to cover M–K's immediate expenses. This manipulation of
assets is just the type of activity that leads to the imposition
of the alter ego doctrine. See Riddle v. Leuschner, 51 Cal.2d
574, 581, 335 P.2d 107 (1959); Talbot v. Fresno–Pacific

Corp., 181 Cal.App.2d 425, 427–28, 5 Cal.Rptr. 361 (4 th

Dist.1960). The manipulation of funds further indicates that
the Antovichs used M–K to procure labor for ACI in a
manner that would shield ACI from employee or worker
claims that might otherwise be made against it. Finally, the
two companies shared office space, with only ACI paying rent
and furnishing the office. They shared the same controller,
who used the same computer to maintain the records for
both companies. The shared bookkeeping creates a likelihood
of confusion between the corporate records of the two
companies.

B. Adherence to the fiction of ACI's and M–K's corporate
separateness would promote injustice or inequity.

The second requirement of the alter ego doctrine does not
demand proof of fraud or specific evidence of bad faith
intent. Mobile Medical Diagnostics, Inc. v. Shapiro, 2004 WL
363402, at *4–5 (Cal.App.2d Dist. Mar. 29, 2004). All that is
necessary is a showing that it would be unjust to persist in the
recognition of two separate corporations. Id. Nevertheless, the
alter ego doctrine does not protect every unsatisfied creditor
of a corporation. The mere inability to satisfy a debt is not,
by itself, enough to warrant piercing the corporate veil. But,
where a corporation's lack of assets is the result of an abuse of
the corporate form, a finding of injustice or inequity may be
appropriate. Associated Vendors, 210 Cal.App.2d at 842, 26
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Cal.Rptr. 806. As the Ninth Circuit has recognized, the kind of
inequitable conduct that makes alter ego liability appropriate
under California law includes “abuse of the corporate form,
such as under-capitalization, or the misrepresentation of the
corporate structure to creditors.” Orloff v. Allman, 819 F.2d

904, 909 (9 th  Cir.1987).

*5  Here, there is sufficient evidence before the court
to establish an abuse of the corporate form. In essence,
Dan Antovich set up one business enterprise, but split the
component elements of that enterprise between two corporate
entities. Each corporation's reliance on the other is strong
proof that they are in reality a single enterprise and should be
treated as such. The presence of all assets in one corporation
while the other provided the labor force further supports
a finding of abuse. This deliberate set up served to shield
the enterprise's assets from potential claims against either
company.

Dorothy's argument that the alter ego doctrine cannot apply
because Rocky has “unclean hands” is not persuasive. She
asserts that because Rocky was intimately involved in the
enterprise, he was aware of how the two companies were
organized. Therefore, with respect to any claim that Rocky
may have against M–K, his former employer, it is not unjust
to recognize ACI as a separate entity. Dorothy cites no case
law where this type of “unclean hands” defense has been
recognized. To the contrary, the court's own research revealed
at least one case where a wrongfully terminated employee was
able to hold several corporations liable as alter egos of the
corporation that employed him despite the employee's direct
participation in setting up the various corporations. Baize v.
Eastridge Companies, 142 Cal.App.4th 293, 47 Cal.Rptr.3d
763, 2006 WL 2457952, at *6 (Cal.App.2d Dist. Aug. 25,
2006). Significantly, the Ninth Circuit has recognized that
inequitable results can stem from either an abuse of the
corporate form or from the misrepresentation of the corporate
structure to creditors. While Rocky's knowledge of ACI's and
M–K's corporate structure might prevent a finding that the
corporate structure was misrepresented, it does not prevent a
finding that the corporate form was abused.

II. ACI's Books are Admissible in Evidence Pursuant to the
Business Records Exception to the Rule Against Hearsay.
The business records exception to the rule against hearsay
provides that certain records of regularly conducted activities,
like business records, can be admitted into evidence despite
their hearsay nature. F.R.E., Rule 803(6). This exception

recognizes that ordinary business records tend to be reliable
and allows for their use as evidence without going through the
cumbersome process of producing all the participants in the
process of gathering and recording the information contained
in the records. To be admissible, the records must be 1) made
at or near the time by, or from information transmitted by, a
person with knowledge, 2) made pursuant to a regular practice
of the business activity, 3) kept in the course of regularly
conducted business activity, and 4) the source, method, or
circumstances of preparation must not indicate a lack of

trustworthiness. In re Vee Vinhnee, 336 B.R. 437, 444 (9 th

Cir. B.A.P.2005).

At trial, counsel for Dorothy requested that ACI's corporate
records for the fiscal year ending September 30, 1995 be
admitted into evidence. These records reflect that as of
September 30, 1995, ACI owed its shareholders a total of
$516,600. By offer of proof it was established that ACI's
controller, prepared and maintained ACI's corporate records
in the ordinary course of ACI's business until her death in
August 1995. The trustee did not dispute that the records
satisfied the basic elements of the business records exception.
Rather, the trustee's sole objection to admitting the records
into evidence was that there was no proof that valid notes for
good consideration existed to support the amounts reflected
in the business records. As a result, the trustee argues that the
business records, alone, are too untrustworthy to establish the
existence a valid loan for consideration.

*6  The trustee's objection does not attack the trustworthiness
of the circumstances under which the business records
were prepared. As a result, the basic elements of the
business records exception have been satisfied. The objection,
however, questions whether the records accurately reflect
the amount of real and valid loans made to ACI. Generally,
attacks on the accuracy or completeness of a business record
go to the weight of the evidence, not its admissibility.
Crompton–Richmond Co., Inc. v. Briggs, 560 F.2d 1195, 1202

n. 12 (5 th  Cir.1977). For this reason, the court overrules the
trustee's hearsay objection to the business records and admits
the records into evidence.

CONCLUSION

For the reasons explained, the court concludes that ACI is the
alter ego of M–K and may be held liable for claims against M–
K. Further, ACI's business records for the fiscal year ending
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September 30, 1995 are admitted into evidence pursuant to
the business records exception to the rule against hearsay.

This matter is further set for telephonic case management
conference to be held on March 6, 2007 at 10:30 a.m.
The parties are directed to file, jointly or separately, a case
management conference statement at least 7 days prior to
the telephonic case management conference. The statement
shall not exceed five (5) pages in length, and shall concisely

set forth what has occurred since the last case management
conference as well as the parties' proposals regarding the
future scheduling of pending motions and trial of this matter.

Good cause appearing, IT IS SO ORDERED.

All Citations

Not Reported in B.R., 2006 WL 3834302

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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MEMORANDUM DECISION ON DEFENDANTS'
MOTION TO DISMISS AND TRUSTEE'S

MOTION FOR PARTIAL SUMMARY JUDGMENT

DENNIS MONTALI, U.S. Bankruptcy Judge

*1  On December 16, 2016, this court heard the motion of
Doorman Property Management dba Doorman dba Doorman
Property Maintenance (“Debtor”), Nicholas Kraemer, and
Barrett Raftery (collectively, “Defendants”) to dismiss the
adversary complaint filed against them by Andrea A. Wirum
(“Trustee”), chapter 7 trustee for Debtor's chapter 7 estate. It
also heard the Trustee's counter-motion for partial summary
judgment on her ninth, tenth and eleventh claims for relief.
For the reasons set forth below, the court is granting both
motions in part and denying them in part.

I. STANDARDS GOVERNING RULE 12(b) MOTIONS
Defendants seek dismissal of all but one claim against them
pursuant to Federal Rule of Civil Procedure 12(b)(6) (“Rule
12”), incorporated by Federal Rule of Bankruptcy Procedure
7012(b)) (“Bankruptcy Rule 7012”). “To survive a motion to
dismiss, a complaint must contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on
its face.’ ” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). “A

claim has facial plausibility when the plaintiff pleads factual
content that allows the court to draw the reasonable inference
that the defendant is liable for the misconduct alleged.” Iqbal,
556 U.S. at 678. “[D]ismissal for failure to state a claim is
proper only where there is no cognizable legal theory or an
absence of sufficient facts alleged to support a cognizable
legal theory.” Shroyer v. New Cingular Wireless Servs., Inc.,
622 F.3d 1035, 1041 (9th Cir. 2010) (citation omitted).

II. ANALYSIS OF SPECIFIC CAUSES OF ACTION
Trustee asserted eleven causes of action against Defendants,
who moved for dismissal of all except the first (breach of
fiduciary duty). Applying the foregoing standards governing
Rule 12(b)(6) motions, the court will address the second
through eleventh causes of action in turn:

A. Second Claim for Relief: Breach of Fiduciary Duty
by Abuse of Process

Incorporating the allegations of the first claim for relief,
Trustee asserted a separate claim for breach of fiduciary duty
by abuse of process in her second claim. Defendants concede
that the facts alleged (albeit disputed) in the first claim could
give rise to a claim for breach of fiduciary duty, but seek
dismissal of the second claim for “breach of fiduciary duty
by abuse of control” as duplicative and unrecognized as a
separate tort under California law. The court agrees. As noted
in In re Zoran Corp. Derivative Litigation, 511 F.Supp.2d
986, 1019 (N.D. Cal. 2007), claims for abuse of control or
gross mismanagement “are often considered a repackaging
of claims for breach of fiduciary duties instead of being a
separate tort.” Abuse of control may be an element of proof
for a claim for breach of fiduciary duty, but does not give
rise to an additional independent tort. The court will therefore
dismiss the second claim for relief without leave to amend.

B. Third Claim for Relief: Gross Negligence
Defendants contend that California does not recognize a
separate and distinct claim for gross negligence that is
independent of any statutory basis, citing Eriksson v. Nunnink,
191 Cal.App.4th 826, 856 n. 18 (2011) (“In reality, California
does not recognize a distinct cause of action for ‘gross
negligence’ independent of a statutory basis.”). In making
this statement, the Nunnick court quoted and relied on the
holding of Saenz v. Whitewater Voyages, Inc., 226 Cal.App.3d
758, 766 n. (1990). The California Supreme Court, however,
described this language as “offhand dicta” in City of Santa
Barbara v. Superior Court, 41 Cal.4th 747, 780 (2007). It
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observed that a distinction between gross negligence and
ordinary negligence is generally unnecessary but that such
a distinction is appropriate if gross negligence is “the only
negligence-based theory open to plaintiffs and real parties in
interest.” Therefore, in cases involving anticipatory releases
and exculpation clauses that release liability except in cases of
gross negligence or willful misconduct, the law continues to
recognize gross negligence as a theory of recovery. Id. at 781.

*2  Trustee argues that her third claim is necessary, as
gross negligence provides an exception to the business
judgment defense. “A hallmark of the business judgment
rule is that a court will not substitute its judgment for that
of [a corporation's directors] if the latter's decision can be
“attributed to any rational business purpose.” Katz v. Chevron
Corp., 22 Cal.App.4th 1352, 1366 (1994). Instead “[u]nder
the business judgment rule[,] director liability is predicated
upon concepts of gross negligence.” Id.

The court acknowledges that gross negligence precludes the
successful assertion of the business judgment defense to
Trustee's breach of fiduciary duty cause of action. When
and if Defendants assert that defense, Trustee can argue that
they cannot prevail as their actions were willful or grossly
negligent. A separate cause of action for gross negligence is
not necessary. That said, Trustee is entitled to take discovery
in anticipation of the assertion of the business judgment
defense by Defendants. The motion to dismiss the third claim
for relief is granted with leave to amend.

C. Fourth Claim for Relief: Conversion
Trustee alleges in her fourth claim for relief that Defendants
wrongfully exercised dominion over and converted for their
own benefit money and property of the Debtor. In their motion
to dismiss, Defendants contend that they had a possessory
interest in the money and thus there can be no conversion. The
Trustee disputes the legitimacy of this possessory interest,
thus giving rise to factual issues that preclude dismissal as a
matter of law.

Trustee has sufficiently pled a claim for conversion of money,
identifying in para 11(f) and (g) specific sums purportedly
intercepted and retained by the defendants. As noted by one
California appellate courts:

A cause of action for conversion
requires allegations of plaintiff's

ownership or right to possession of
property; defendant's wrongful act
toward or disposition of the property,
interfering with plaintiff's possession;
and damage to plaintiff. Money cannot
be the subject of a cause of action for
conversion unless there is a specific,
identifiable sum involved, such as
where an agent accepts a sum of
money to be paid to another and fails
to make the payment.

McKell v. Washington Mutual, Inc., 142 Cal.App.4th 1457,
1491 (2006); see also Fischer v. Machado, 50 Cal.App.4th
1069, 1072–1074 (1996) (sales agent liable for conversion of
proceeds from consignment sale of farm products); Software
Design & Application, Ltd. v. Hoefer & Arnett, Inc., 49
Cal.App.4th 472, 485 (1996) (“money cannot be the subject
of a conversion action unless a specific sum capable of
identification is involved”).

As Trustee has identified the specific funds purportedly
converted by Defendants, the court will deny the motion to
dismiss the fourth claim for relief.

D. Fifth Claim for Relief: Unjust Enrichment
Trustee's claim for unjust enrichment involves the same
identified monies as those alleged in support of the conversion
claim: the receipt of $26,000 in rent payments due to Debtor
and the receipt of a $306,000 real estate commission to which
Debtor was entitled. (See paras. 45 & 46 of the Complaint). As
noted by Judge Whyte in the Apple/AT & T litigation, unjust
enrichment claims that simply duplicate other statutory or tort
claims are not cognizable:

[C]ourts have repeatedly held that “there is no cause of
action in California for unjust enrichment.” Melchior v.
New Line Prods., Inc., 106 Cal.App.4th 779, 794, 131
Cal.Rptr.2d 347 (2003). Moreover, plaintiffs cannot assert
unjust enrichment claims that are merely duplicative of
statutory or tort claims. See, e.g., Rosal v. First Federal
Bank of Cal., 671 F.Supp.2d 1111, 1133 (N.D. Cal. 2009).

*3  In re Apple & AT&T iPad Unlimited Data Plan Litig.,
802 F.Supp.2d 1070, 1077 (N.D. Cal. 2011). The court will
therefore dismiss the fifth claim for relief without leave to
amend.
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E. Sixth and Seventh Claims for Relief: Fraudulent
Transfers

Defendants request that the court dismiss the sixth
and seventh claims for recovery of fraudulent transfers,
contending that Trustee has failed to state a state a claim
with the particularity required by Iqbal. The court disagrees.
Paragraphs 10 and 11 of the complaint describe Debtor's
property and business opportunities purportedly usurped by
Defendants for their own benefit. In the Sixth Claim, Trustee
alleges that the Defendants usurped or received the property
rights described in paragraphs 10 and 11 for less than
reasonably equivalent value when Debtor was insolvent or
on the brink of insolvency, and that the transfers were made
with actual intent to hinder, delay or defraud any entity to
which Debtor was or would become indebted. Because these
allegations sufficiently set forth a claim for relief, the court is
denying the motion to dismiss the sixth and seventh claims.

F. Eighth Claim for Relief: Preferential Transfers
According to paragraph 25 in Trustee's first claim for relief
(breach of fiduciary duty), Defendants diverted for their own
personal use a $306,250 real estate commission belonging to
Debtor and had Debtor pay rent on their personal premises.
Contending that these funds had been wrongfully usurped,
Trustee has asserted alternate theories for recovery of the
sums: breach of fiduciary duty, conversion, unjust enrichment
and fraudulent transfers. These transfers are also the basis
of Trustee's eighth claim for relief to recover preferential
transfers.

Bankruptcy Code section 547(b)(2) sets forth the second
element for recovery of a preferential transfer: the transfer
must be for or on account of an antecedent debt owed by
a debtor before the transfer was made. Trustee's complaint,
however, does not sufficiently allege the existence of an
antecedent debt. If such an antecedent debt exists, Trustee
may amend the complaint to describe it. Otherwise, Trustee
has not set forth a preference claim upon which relief can be
granted. If in the course of discovery or litigation, Defendants
assert the existence of such an antecedent debt (to demonstrate
that they received property for value), Trustee may amend
her complaint. The court will therefore grant the motion to
dismiss the eighth claim for relief with leave to amend.

G. Ninth Claim for Relief: Determination of Liability
Under Section 723

When the petition commencing the underlying bankruptcy
case was filed, Debtor was identified as “Doorman Property
Management DBA Doorman Property Maintenance.” While
Doorman Property Maintenance is a corporation, Doorman
Property Management is a partnership. The petition and
schedules, signed by Defendant Barrett Rafferty as CFO,
repeatedly refer to Doorman Property Management without
reference to Doorman Property Maintenance (see, e.g., the
Declaration of Mr. Rafferty at page 32 of Docket No. 1 in Case
No. 15–30912; on Schedule E, (id. at page 12). Following
the initial section 341 meeting of creditors on August 25,
2015, Defendants attempted to amend their petition to replace
“Doorman Property Management” with “Doorman Property
Maintenance, a CA SCorp, formerly known as Doorman
Property Management, a CA SCorp [sic].” See Amended
Voluntary Petition filed on October 9, 2015 (Docket No. 13
in Case No. 15–30912). The Trustee thereafter filed a motion
for substantive consolidation, which this court granted on
April 12, 2016, specifying that the assets and liabilities of
the partnership are and were part of the bankruptcy case
retroactive to the petition date of July 16, 2015.

*4  In light of this substantive consolidation, and in light of
its reasons set forth on the record at the hearing on December
16, 2016, the court will deny Debtor's motion to dismiss
the ninth claim for relief and will grant Trustee's motion for
partial summary judgment in her favor on that claim.

H. Tenth and Eleventh Claims for Relief: Turnover
and Injunctive Relief

In the tenth and eleventh claims for relief, Trustee requests
that this court enjoin Defendants' use or retention of certain
intellectual property assets and to compel the turnover of such
assets. These are not independent claims; the Trustee will
need to demonstrate her entitlement to turnover and injunctive
relief by prevailing on her other substantive claims. The court
will therefore deny both the Defendants' motion to dismiss
and the Trustee's motion for summary judgment as to these
claims.

III. CONCLUSION
Counsel for the Trustee should upload an order granting
relief consistent with this Memorandum Decision. The order
should not contain separate findings or conclusions, but
should simply incorporate the reasoning of this Memorandum
Decision. The court shall hold a further status conference in
this adversary proceeding on February 24, 2017, at 1:30 p.m.
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Proceedings: IN CHAMBERS - ORDER GRANTING
DEFENDANT'S MOTION TO DISMISS [25]

DOLLY M. GEE, UNITED STATES DISTRICT JUDGE

I.

BACKGROUND

*1  This matter is before the Court on Defendant Loews
Hotels, Inc.'s second Motion to Dismiss (“MTD”). [Doc. #
25.] Plaintiff filed this action on April 20, 2018 [Doc. # 1]
and filed the operative Second Amended Complaint (“SAC”)
on January 25, 2019, after the Court granted Defendant's first
Motion to Dismiss. [Doc. ## 23, 24.] Plaintiff, individually
and on behalf of a putative class of similarly situated
individuals, alleges the following claims against Defendant:
(1) violation of California Civil Code section 1798.81.5(b);
(2) violation of California Civil Code section 1798.81.5(c);
(3) violation of California Civil Code section 1798.82; (4)
breach of implied contract; (5) breach of the covenant of good
faith and fair dealing; and (6) violation of California Business
and Professions Code section 17200. FAC at ¶¶ 41-90.

The Court incorporates the relevant factual background
from its previous order granting Defendant's first Motion to
Dismiss. [Doc. # 23.] The Court shall address any material
factual changes from the FAC to the SAC as they arise.
Having considered the parties' written submissions in support
of and in opposition to the MTD, the Court GRANTS
Defendants' MTD.

II.

LEGAL STANDARD

In its previous Order, the Court set forth the applicable legal
standard for motions to dismiss based on lack of subject
matter jurisdiction and need not repeat it here. [Doc # 23 at
2-3.] That standard is incorporated herein by this reference.

III.

DISCUSSION

A. Plaintiff Lacks Standing
The Court granted Defendant's previous Motion to Dismiss
because Plaintiff failed to sufficiently allege that she suffered
an Article III injury that gave rise to standing to pursue
her claims. While she has alleged some new facts in her
SAC and put forth a new legal theory to establish that she
suffered a cognizable injury, her allegations still fall short of
demonstrating that she suffered an Article III injury.

1. Plaintiff's “Benefit of the Bargain” Theory Fails
Plaintiff first argues that she has standing to sue because she
has suffered an economic injury under the “benefit of the
bargain” theory. She did not squarely raise this argument in
her opposition to Defendant's previous Motion to Dismiss.
Under the “benefit of the bargain” theory, courts generally
recognize that plaintiffs have suffered a financial injury when
they purchase a product in reliance on a false representation
about the product's value, and allege that they would not have
made the purchase, or would not have paid as much as they
did, had they known the truth. See Kwikset Corp. v. Superior
Court, 51 Cal. 4th 310, 332 (2011). Plaintiff contends that, in
this context, she would not have made a hotel reservation with
Defendant if she had known that “her personal information
[would be] stolen by hackers.” [Doc. # 26 (“Opp.”) at 26.]
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In support, she cites to several decisions that apply the
“benefit of the bargain” theory to data breach cases. See Opp.
at 4-7. But those cases involve a defendant who made a
statement or representation about their data security practices
upon which the plaintiff relied before handing over his
personal information. See, e.g., In re Adobe Sys., Inc. Privacy
Litig., 66 F. Supp. 3d 1197, 1224 (N.D. Cal. 2014) (“The
Court finds plausible Plaintiffs['] ... allegations that they
relied on Adobe's representations regarding security to their
detriment.”); In re Anthem, Inc. Data Breach Litig., 162 F.
Supp. 3d 953, 967 (N.D. Cal. 2016) (“According to Plaintiffs,
both the Anthem and Non-Anthem Defendants promised their
members that their PII would be protected.”); Grigsby v.
Valve Corp., 2013 WL 12310666, at *2 (W.D. Wash. Mar. 18,
2013) (“[Plaintiff] also alleges that Valve assured Plaintiff and
Class Members that it would protect the personal information
and private financial information that users were required
to provide before purchasing content on Steam.”) (internal
quotations omitted); In re LinkedIn User Privacy Litig., 2014
WL 1323713, at *1 (N.D. Cal. Mar. 28, 2014) (“The Privacy
Policy contains a statement that ‘[a]ll information that you
provide will be protected with industry standard protocols and

technology.’ ”). 1

1 One case Plaintiff cites does not include an
express mention of a defendant's security-related
misrepresentation to the plaintiff. But that case,
Weinberg v. Advanced Data Processing, Inc., 147
F. Supp. 3d 1359, 1369 (S.D. Fla. 2015), comes
from outside the Ninth Circuit, and relies on
Resnick v. AvMed, Inc., 693 F.3d 1317 (11th
Cir. 2012), which does discuss the defendant's
misrepresentation. See Resnick, 693 F.3d at 1329.
Moreover, Weinberg discussed the implications of
personal information's disclosure in the context of
a claim for unjust enrichment under Florida law.
Given that Weinberg is only minimally applicable
to this case, and every other case Plaintiff cites
involves a defendant's misrepresentation, Weinberg
does not persuade the Court to diverge from the
cases cited above.

*2  In contrast, Plaintiff does not identify any similar
misrepresentation about Defendant's data security practices in
her SAC. She argues that paragraph 29 contains a “promise[ ]
that her PII would [be] kept safe when reserving a room
or using Loew's services,” but that paragraph describes no
such promise. Paragraph 32(e) states that Plaintiff suffered

harm because “implied in the price paid for such booking
by Plaintiff and the Class Members to Defendant was the
promise that some amount of the booking charge would
be applied to the costs of implementing reasonable and
adequate safeguards and security measures that would protect
customers' PII.” SAC at ¶ 32(e). Plaintiffs have identified
no authority approving of a “benefit of the bargain” theory
in a data breach case based on such conclusory allegations
of an implied promise to earmark a portion of the purchase
price for ensuring data safety. Indeed, case law appears to
require more precise allegations and more explicit promises.
See In re Zappos.com, Inc., 108 F. Supp. 3d 949, 962 n.5
(D. Nev. 2015) (plaintiffs' theory of standing failed in part
because they did not “allege facts showing how the price they
paid for such goods incorporated some particular sum that
was understood by both parties to be allocated towards the
protection of customer data”), rev'd on other grounds by In
re Zappos.com, Inc., 888 F.3d 1020, 1027–30 & n.15 (9th
Cir. 2018) (reversing the District Court's standing analysis in
connection with plaintiffs' alleged risk of future identity theft
and declining to address other alleged bases for standing).
While Paragraph 32(e) asserts conclusorily that a portion of
the price Plaintiff paid to reserve a room went to data security,
it does not allege “how” the price incorporated that amount or
what gave rise to Defendant's “understanding” that the room
reservation price included funds for data security—it simply
alleges that such funds were “implied in the price paid.” SAC
at ¶ 32(e).

In her Opposition, Plaintiff also refers to the Loew's Hotels'
Privacy Policy, available on Defendant's website, to argue
that Defendant did make affirmative representations about its
customers' data security. Opp. at 21. But these assertions do
not appear in the SAC, and since Defendant has mounted
a facial attack to Plaintiff's standing, the Court's inquiry
focuses on the pleadings, not extrinsic documents. Wolfe v.
Strankman, 392 F.3d 358, 362 (9th Cir. 2004).

Even if the Court could properly consider the Privacy
Policy in resolving this motion, however, it would not
save Plaintiff's claims. The Privacy Policy states that “[t]he
personal information collected from users online ... is stored
by Loews ... on databases protected through a combination of
physical and electronic access controls, firewall technology
and other reasonable security measures.” Loew's Hotels
Privacy Policy, https://www.loewshotels.com/privacy-policy
at “Protecting Personal Information” (last visited April
18, 2019). It continues, however, to warn customers that
“[n]evertheless, such security measures cannot prevent all
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loss, misuse or alteration of personal information and Loews
is not responsible for any damages or liabilities relating to any
such incidents to the fullest extent permitted by law.” Id. It
also states that “no security system or system of transmitting
data over the Internet can be guaranteed to be entirely secure.
Use of the Services and related applications and transmission
of data is at the user's own risk.” Id. Courts have held that
similar language is sufficient to put consumers on notice that
a company's data security practices are not bulletproof. See
In re Sony Gaming Networks & Customer Data Sec. Breach
Litig., 903 F. Supp. 2d 942, 968 (S.D. Cal. 2012) (“Before
registering ... all Plaintiffs had to agree to Sony's Privacy
Policy, which states that ‘there is no such thing as perfect
security ... we cannot ensure or warrant the security of any
information transmitted to us through the [system] ....’ Thus,
in the presence of clear admonitory language that Sony's
security was not ‘perfect,’ no reasonable consumer could have
been deceived.”). Accordingly, Plaintiff has not established
that she lost the benefit of any bargain sufficient to confer
Article III standing.

2. Plaintiff Fails to Show a Substantial Risk of Future
Harm

In its Order granting Defendant's first Motion to Dismiss,
the Court reasoned that Plaintiff failed to demonstrate a
risk of certainly impending future harm because: (1) she
pled that she closed or modified her financial accounts,
neutralizing any risk of future fraud arising from the theft
of her financial information, and (2) she did not establish
that the non-financial information that the hackers stole gives
rise to a risk of a cognizable injury. [Doc. # 23 at 4-8].
See Clapper v. Amnesty Int'l USA, S. Ct. 1138, 1141 (2013)
(threatened or future injury must be “certainly impending
to constitute injury in fact”) (internal quotations omitted).
Having been given leave to amend her allegations to cure
these deficiencies, Plaintiff has made three principal changes
to her theory. First, she simply omits from her SAC any
allegations that she closed or modified her financial accounts
after the data breach. Compare FAC at ¶ 6 with SAC.
Second, she adds allegations that she now “continuously
receives unsolicited direct marketing efforts to her email and
home” as a result of the breach. SAC at ¶ 9. Third, she has
abandoned her argument that hackers may have stolen her
Loew's account password. She has not alleged that hackers
stole any additional information beyond what she described
in the FAC. Compare SAC at ¶ 3 with FAC at ¶ 3. In her
Opposition, Plaintiff argues that the same precedent she cited
in her Opposition to Defendant's first Motion to Dismiss

compels a different result than the Court reached in ruling on

that earlier Motion. 2  Opp. at 10-13.

2 Defendant contends that Plaintiff “essentially asks
the Court to reconsider its previous finding that
Plaintiff failed to allege any ‘certainly impending
future harm.’ ” Reply at 3. To the extent that
Defendant asks the Court to dismiss Plaintiff's
claims on that basis, such a request, in and of
itself, is not improper—though Defendant's failure
to show that the Court misconstrued or ignored
some relevant fact or law dooms the endeavor.
Askins v. U.S. Dep't of Homeland Sec., 899 F.3d
1035, 1042 (9th Cir. 2018) (reversing a district
court's decision that it was “’precluded’ from
reconsidering its order dismissing the original ...
claims in adjudicating the motion to dismiss the
amended ... claims” because “[t]he law of the case
doctrine does not preclude a court from reassessing
its own legal rulings in the same case”). The
Court therefore addresses the merits of Plaintiff's
arguments once more.

i. Financial Information

*3  Plaintiff's decision to remove her previous allegations
about closing or modifying her credit card or bank accounts
does not simply erase those allegations from the case.
Defendant asserts that plaintiffs “cannot selectively delete
allegations from a prior complaint to avoid dismissal of an
amended complaint.” MTD at 8 (citing three unpublished
decisions standing for the proposition that courts need not
accept allegations that contradict allegations in a previous
complaint). The reality of the case law in this circuit,
however, is more complicated. The Ninth Circuit has held
that, in the context of granting leave to amend an original
complaint, “leave to amend should be liberally granted,
[but] the amended complaint may only allege other facts
consistent with the challenged pleading.” Reddy v. Litton
Indus., Inc., 912 F.2d 291, 296–97 (9th Cir. 1990). It later
held, without overturning Reddy, that “there is nothing in
the Federal Rules of Civil Procedure to prevent a party
from filing successive pleadings that make inconsistent or
even contradictory allegations.” PAE Gov't Servs., Inc. v.
MPRI, Inc., 514 F.3d 856, 860 (9th Cir. 2007). The circuit
court has not resolved this apparent inconsistency, but it has
recognized (in non-binding opinions) that Reddy and PAE
may be irreconcilable. Compare Shirley v. Univ. of Idaho,
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Coll. of Law, 800 F.3d 1193, 1194 (9th Cir. 2015) (Kozinski,
J., concurring) with id at 1194-95 (Canby, J. concurring).

The Court can ultimately avoid the intra-circuit confusion
on this issue, however, because the SAC's allegations do
not contradict the FAC's allegations—the SAC merely omits
previously-pled material information that harms Plaintiff's
case. These allegations are therefore more appropriately
characterized as judicial admissions that Plaintiff has not
cured. See Am. Title Ins. Co. v. Lacelaw Corp., 861 F.2d
224, 226 (9th Cir. 1988) (assertions in pleadings are judicial
admissions unless amended); see also Huey v. Honeywell,
Inc., 82 F.3d 327, 333 (9th Cir. 1996) (admissions in original
complaints that have been “amended or withdrawn” are no
longer conclusive, but are still admissions, and courts may
still consider them); Burgoon v. Narconon of N. California,
125 F. Supp. 3d 974, 984 (N.D. Cal. 2015) (“The amendment
of a pleading does not make it any the less an admission of
the party”) (citing Andrews v. Metro N. Commuter R. Co., 882
F.2d 705, 707 (2d Cir. 1989)).

Plaintiff asserts in her Opposition that her “accounts were not
closed, but it was modified in a minor way that does not affect
the risk of fraud.” But this assertion does not appear in the
SAC, and a plaintiff's “statements in [her] opposition brief
cannot amend the Complaint.” Fabbrini v. City of Dunsmuir,
544 F. Supp. 2d 1044, 1050 (E.D. Cal. 2008) (citing Carriers,
Inc. v. Ford Motor Co., 745 F.2d 1101, 1107 (7th Cir. 1984)
(“axiomatic that the complaint may not be amended by the
briefs in opposition to a motion to dismiss.”)).

Since Plaintiff has not overcome her prior admission that she
closed or modified her accounts to mitigate the impact of the
data breach, she has not established a certainly impending
future injury sufficient to confer standing. Nor has she alleged
any additional facts in her SAC describing any past harm
or substantial risk of future harm related to her financial
information. Plaintiff therefore lacks standing to sue with
respect any financial information exposed in the data breach.

ii. Non-Financial Information

With respect to the alleged theft of Plaintiff's other, non-
financial information—her name, email address, phone
number, and mailing address—Plaintiff mostly resurrects the
arguments she made in response to Defendant's previous
Motion to Dismiss by relying on cases holding that hackers'
theft of sensitive information creates a risk of certainly

impending future harm. Opp. at 10-13. As discussed in the
Court's prior Order, however, those cases involved the theft of
certain types of sensitive information not at issue here: social
security numbers, account numbers, and account passwords.
See In re Zappos.com, Inc., 888 F.3d 1020, 1023 (9th Cir.
2018), cert. denied sub nom. Zappos.com, Inc. v. Stevens, No.
18-225, 2019 WL 1318579 (U.S. Mar. 25, 2019); Krottner
v. Starbucks Corp., 628 F.3d 1139, 1140 (9th Cir. 2010).
Plaintiff's cited cases also include the theft of credit and
debit card information, but, as discussed above, Plaintiff's
admissions indicate that she has neutralized any future threat
of credit or debit card fraud by modifying or closing her
accounts. In re Zappos.com, Inc., 888 F.3d at 1023; Remijas v.
Neiman Marcus Grp., LLC, 794 F.3d 688, 689 (7th Cir. 2015).

*4  The Zappos court held that the plaintiffs alleged an
Article III injury based on “the sensitivity of the personal
information, combined with its theft.” In re Zappos.com, Inc.,
888 F.3d at 1027 (emphasis added). Here, Plaintiff has once
again failed to demonstrate that her name, phone number,
email address (but not her email password), and mailing
address are sensitive enough pieces of information to give
rise to a certainly impending risk of future identity theft or
fraud. Her claim that she has received mass mailing materials
does not help her because receiving spam or mass mail does
not constitute an injury. See, e.g., Peters v. St. Joseph Servs.
Corp., 74 F. Supp. 3d 847, 857 (S.D. Tex. 2015) (no injury
despite plaintiff receiving “target[ed]” physical, electronic,
and telephonic “solicitations”); Cherny v. Emigrant Bank,
604 F. Supp. 2d 605, 609 (S.D.N.Y. 2009) (“The receipt
of spam by itself, however, does not constitute a sufficient

injury entitling [plaintiff] to compensable relief.”). 3  Plaintiff
argues that the theft of non-financial information, and the
resulting spam mailing, can “further support [her] contention
that the hackers accessed information that could be used to
help commit identity fraud or identity theft.” Opp. at 13
(quoting In re Zappos.com, Inc., 888 F.3d at 1028). That
language from Zappos taken in context, however, reflects the
Ninth Circuit's reasoning that certain plaintiffs' allegations
that hackers “took over their [email] accounts and sent
advertisements” to others suggested that they, and other
plaintiffs, might be at risk of identity theft or fraud. In re
Zappos.com, Inc., 888 F.3d at 1027-28. That reasoning makes
sense. Allegations that hackers used the information they stole
—namely, account passwords—to actually access accounts
and take nefarious action strongly suggests that hackers could
use the information they stole to do harm to other plaintiffs,
even if every plaintiff's account had not yet been breached and
even if the harm was not necessarily financial. But Plaintiff
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has not alleged that any such account takeovers have taken
place. Nor do her allegations suggest that hackers obtained
any information that would allow them to assume Plaintiff's
identity or access any of her accounts.

3 At least one district court in this circuit has held that
being forced to spend significant money fighting
spam advertisements in order to protect a business
is a cognizable Article III injury. Asis Internet
Servs. v. Consumerbargaingiveaways, LLC, 622 F.
Supp. 2d 935, 939 (N.D. Cal. 2009) (plaintiffs
allege that they needed to spend $4,200 per month
to combat spam). But Plaintiff has made no
allegations that she has incurred financial injury as
a result of the spam mail.

Plaintiff has thus failed to show that the alleged theft of the
information she provided to Defendant can result in a risk of
certainly impending future harm.

3. Plaintiff Fails to Establish Standing Under
California's Unfair Competition Law

Plaintiff argues that, separate from her federal standing to seek
monetary damages, she has standing to seek an injunction
under California's Unfair Competition Law (“UCL”). Opp.
at 9. She bases this contention primarily on her argument
that “the theft of Plaintiff's PII creates a substantial risk of
future harm.” Id. As discussed above, however, she has not
sufficiently pled that such a harm exists. To the extent that,
as a matter of law, she may have UCL standing despite that
shortcoming—a doubtful proposition in light of the fact that
the “UCL's standing requirements appear to be more stringent
than the federal standing requirements”—her arguments are
unavailing. Troyk v. Farmers Grp., Inc., 171 Cal. App. 4th
1305, 1348 n.31 (2009).

Plaintiffs asserting a UCL claim must “have suffered injury
in fact and ... lost money or property as a result of the unfair
competition.” Rubio v. Capital One Bank, 613 F.3d 1195,
1203 (9th Cir. 2010) (internal quotations omitted). Courts in
this circuit have held that “theft” or “unauthorized release
of personal information” does not qualify as lost money or
property for purposes of determining standing under the UCL.
Ruiz v. Gap, Inc., 540 F. Supp. 2d 1121, 1127 (N.D. Cal.
2008), aff'd, 380 F. App'x 689 (9th Cir. 2010); In re Sony
Gaming Networks & Customer Data Sec. Breach Litig., 903 F.

Supp. 2d at 966. 4  Since Plaintiff has not alleged that she lost
money or property, she has failed to establish UCL standing.

4 Plaintiff cites two cases holding that plaintiffs who
successfully asserted a “benefit of the bargain”
claim in the data breach context had standing
to pursue UCL claims because those plaintiffs'
payment of more than they bargained for was
enough of an economic loss to qualify as lost
money. Opp. at 4-5 (citing In re Adobe Sys., Inc.
Privacy Litig., 66 F. Supp. 3d at 1223-24; In re
Anthem, Inc. Data Breach Litig., 162 F. Supp. 3d at
985). But, as explained above, Plaintiff's “benefit
of the bargain” theory is deficient.

*5  The Court therefore GRANTS Defendant's MTD as to
Plaintiff's individual claims for lack of standing.

B. Lack of Class Action Standing
Since Plaintiff has not met her burden to establish standing,
her class action allegations fail as well. In a class action,
named plaintiffs representing a class “must allege and show
that they personally have been injured, not that injury has
been suffered by other, unidentified members of the class
to which they belong and which they purport to represent.”
Gratz v. Bollinger, 539 U.S. 244, 289 (2003). When the
named plaintiff has not established standing, she may not
“seek relief on behalf of [her]self or any other member of
the class.” O'Shea v. Littleton, 414 U.S. 488, 494 (1974);
Lierboe v. State Farm Mutual Automobile Ins. Co., 350 F.3d
1018, 1022–23 (9th Cir. 2003) (holding class action must be
dismissed where named plaintiff lacks standing). The Court
therefore GRANTS Defendant's MTD as to Plaintiff's class
action allegations.

IV.

CONCLUSION

In light of the foregoing, the Court GRANTS without
prejudice the MTD under Rule 12(b)(1) for lack of subject
matter jurisdiction, DENIES as moot the MTD under Rule
12(b)(6) for failure to state a claim, and DENIES as moot the
MTD under Rule 12(b)(3) for lack of personal jurisdiction.
Notwithstanding having filed three complaints, Plaintiff has
failed to allege facts sufficient to survive the pleading stage.
Amendment would thus be futile, and the Court DENIES any
further leave to amend.
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IT IS SO ORDERED. All Citations

Slip Copy, 2019 WL 6721637

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.

Case 2:19-ap-01382-SK    Doc 281-2    Filed 09/07/21    Entered 09/07/21 11:40:17    Desc
Exhibit B -- Unpublished Cases    Page 40 of 120



Kaui Scuba Center, Inc. v. PADI Americas, Inc., Not Reported in Fed. Supp. (2011)
2011 WL 13225132

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 1

2011 WL 13225132
Only the Westlaw citation is currently available.

United States District Court, C.D. California.

KAUI SCUBA CENTER, INC.
v.

PADI AMERICAS, INC., PADI WorldWide Corp.,
PADI Risk Purchasing Group, Inc., Lexington

Insurance Company, Vicencia & Buckley Insurance
Company, and York Risk Services Group, Inc.

SACV 10-1579 DOC (MANx)
|

Filed 03/15/2011

Attorneys and Law Firms

Edwin C. Schreiber, Eric A. Schreiber, Schreiber & Schreiber,
Encino, CA, for Kaui Scuba Center, Inc.

Edwin C. Schreiber, Schreiber & Schreiber, Encino, CA,
Peter L. Wucetich, Richard Charles Goodman, Stradling
Yocca Carlson & Rauth, Newport Beach, CA, Lawrence
Borys, Michael T. Ohira, Ropers Majeski Kohn and
Bentley, Steven H. Weinstein, Marina Maniatis-Karvelas,
Pirapat S. Sindhuphak, Barger and Wolen LLP, Christopher
Johnson Greenleaf, Ryan C. Gill, Lewis Brisbois Bisgaard
& Smith LLP, Los Angeles, CA, for Padi Americas,
Inc., Padi Worldwide Corp., Padi Risk Purchasing Group,
Inc., Lexington Insurance Company, Vicencia & Buckley
Insurance Company, and York Risk Services Group, Inc.

PROCEEDING (IN CHAMBERS): ORDER
GRANTING MOTIONS TO DISMISS

THE HONORABLE DAVID O. CARTER, JUDGE

*1  Before the Court are Defendant York Risk Services
Group, Inc. (“Defendant York”)’s Motion to Dismiss
Plaintiff's First Amended Complaint Pursuant to 12(b)(6)
(Docket 25) (“York Motion to Dismiss”) and Defendant
Lexington Insurance Company (“Defendant Lexington”)’s
Motion to Dismiss Plaintiff's First Amended Complaint
Pursuant to 12(b)(6) (Docket 30) (“Lexington Motion to
Dismiss”) (collectively, “Defendants' Motions to Dismiss”).
The Court finds this matter appropriate for decision without
oral argument. Fed. R. Civ. P. 78; Local Rule 7-15. After

considering the moving, opposing, and replying papers, the
Court GRANTS Defendants' Motions to Dismiss.

I. BACKGROUND
Plaintiff Kaui Scuba Center, Inc., (“Plaintiff”) has allegedly
owned and maintained a dive shop for the last several
years. FAC ¶ 14. Defendants PADI Americas, Inc., PADI
WorldWide Corporation, and PADI Risk Purchasing Group,
Inc., (collectively, “PADI”) are allegedly the largest company
in the world in certifying dive shops. Id. Plaintiff allegedly
purchased both commercial general liability (“CGL”) and
property damage (“PD”) insurance directly through PADI's
approved insurance broker, Defendant Vicencia & Buckley
Insurance Services, Inc. (“V&B”). Id. at ¶ 15. Both PADI
and V&B allegedly indicated to Plaintiff that the purchased
insurance was provided by Defendant Lexington—an alleged
licensed insurance company. Id.

Plaintiff alleges that PADI, along with the dive shops
that purchase insurance through PADI and V&B, are the
named insureds on the insurance policies. Id. at 16. Plaintiff
also alleges that the insurance policies with Defendant
Lexington require that the first three hundred thousand dollars
($300,000) of each claim must be paid by PADI directly to
the injured dive shop and therefore PADI is acting as the
primary insurer. Id. Plaintiff alleges that PADI is not licensed
to act as an insurance company in any state and does not carry
mandated financial reserves. Id. Due to this, Plaintiff alleges
that in the event of a major disaster to multiple dive shops,
PADI will not have sufficient funds to cover multiple losses
at once. Id.

On October 15, 2010, Plaintiff brought this suit (Docket 1)
on behalf of itself and other dive shops that have acquired
insurance through PADI and V&B. Id. at 8. On October 29,
2010, Plaintiff filed its First Amended Complaint (“FAC”),
alleging: (1) twelve causes of action against V&B; (2) nine
causes of action against PADI; and (3) three causes of
action each against both Defendant Lexington and Defendant
York (collectively, “Defendants”). On November 29, 2010,
Defendant York filed the instant York Motion to Dismiss.
On December 9, 2010, Defendant Lexington filed the instant
Lexington Motion to Dismiss.

II. LEGAL STANDARD
Under Federal Rule of Civil Procedure 12(b)(6), a complaint
must be dismissed when a plaintiff's allegations fail to state a
claim upon which relief can be granted. Fed. R. Civ. P. 12(b).
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Once it has adequately stated a claim, a plaintiff may support
the allegations in its complaint with any set of facts consistent
with those allegations. Bell Atlantic Corp. v. Twombly, 127
S. Ct. 1955, 1969 (2007) (abrogating Conley v. Gibson, 355
U.S. 41, 45-46, 78 S. Ct. 99 (1957)). Dismissal for failure
to state a claim does not require the appearance, beyond a
doubt, that the plaintiff can prove “no set of facts” in support
of its claim that would entitle it to relief. Id. at 1968. In order
for a complaint to survive a 12(b)(6) motion, it must state a
claim for relief that is plausible on its face. Ashcroft v. Iqbal,
129 S.Ct. 1937, 1950 (2009). A claim for relief is facially
plausible when the plaintiff pleads enough facts, taken as
true, to allow a court to draw a reasonable inference that the
defendant is liable for the alleged conduct. Id. at 1949. If the
facts only allow a court to draw a reasonable inference that
the defendant is possibly liable, then the complaint must be
dismissed. Id. Mere legal conclusions are not to be accepted
as true and do not establish a plausible claim for relief. Id.
at 1950. Determining whether a complaint states a plausible
claim for relief will be a context-specific task requiring the
court to draw on its judicial experience and common sense. Id.

*2  Moreover, under a 12(b)(6) motion analysis, the Court
must accept as true all factual allegations in the complaint and
must draw all reasonable inferences from those allegations,
construing the complaint in the light most favorable to the
plaintiff. Guerrero v. Gates, 442 F.3d 697, 703 (9th Cir. 2006);
Balistreri, 901 F.2d at 699. Additionally, fraud claims must
be pleaded with more particularity than other claims. Federal
Rule of Civil Procedure 9(b) provides that, “[i]n alleging
fraud or mistake, a party must state with particularity the
circumstances constituting fraud or mistake.” Fed. R. Civ. P.
9(b). “Rule 9(b) ensures that allegations of fraud are specific
enough to give defendants notice of the particular misconduct
which is alleged to constitute the fraud charged so that they
can defend against the charge and not just deny that they have
done anything wrong.” Semegen v. Weidner, 780 F.2d 727,
731 (9th Cir. 1985). In order to avoid dismissal under Rule
9(b), the complaint needs to “state the time, place, and specific
content of the false representations as well as the identities
of the parties to the misrepresentation.” Edwards v. Marin
Park, Inc., 356 F.3d 1058, 1066 (9th Cir. 2004) (quoting Alan
Neuman Prods., Inc. v. Albright, 862 F.2d 1388, 1392 (9th Cir.
1989)). Rule 9(b) therefore requires that allegations of fraud
identify the parties to the misrepresentation such that each
defendant is on notice of what specifically they are accused
of. Lancaster Cmty. Hosp. v. Antelope Valley Hosp. Dist., 940
F.2d 397, 405 (9th Cir. 1991).

III. DISCUSSION

A. Intentional Misrepresentation

Defendants move this Court to dismiss Plaintiff's claims
for intentional misrepresentation on two grounds: (1) the
FAC does not meet the heightened pleading standards for
fraud under Rule 9; and (2) the FAC does not allege
damages. Lexington Motion to Dismiss at 6-10; York Motion
to Dismiss at 7-10. Under California law, in order to
show a cause of action for intentional misrepresentation, a
pleading must allege: (1) false representation, concealment or
nondisclosure; (2) knowledge of falsity; (3) intent to defraud;
(4) justifiable reliance; and (5) damage resulting from the
conduct. Philipson & Simon v. Gulsvig, 154 Cal. App. 4th
347, 363 (Cal. Ct. App. 2007) (quoting Agricultural Ins. Co.v.
Superior Court, 70 Cal. App. 4th 385, 402 (Cal. Ct. App.
1999)).

The FAC fails to plead a claim for intentional
misrepresentation. First, the FAC fails to plead the cause of
action with particularity as required under Rule 9(b). See
Vess v. Ciba-Geigy Corp. USA, 317 F.3d 1097 (9th Cir.
2003) (stating that under Rule 9(b) standards, “[a]verments
of fraud must be accompanied by the ‘who, what, when,
where, and how’ of the misconduct charged”). The extent
of Plaintiff's claims toward Defendant York are limited to
simple, conclusory allegations that Defendant York “claims
to act as an independent adjustor” that pays the insured
with its own checks, yet “negligently conceals the fact that
the money for most claims is paid by PADI.” FAC ¶ 59.
Moreover, Plaintiff's claims against Defendant Lexington are
similarly conclusory, alleging only that Defendant Lexington
knowingly “allows its name to be placed on all dive shop
policies,” which “adds an air of legitimacy.” Id. Plaintiff
fails to plead any facts establishing that these alleged actions
actually constitute a fraud, let alone facts “specific enough
to give defendants notice of the particular conduct which
is alleged to constitute the fraud charged so that they can
defend against the charge and not just deny that they have
done anything wrong” as required under Rule 9. Semegen v.
Weidner, 780 F.2d 727, 731 (9th Cir. 1985).

Finally, the FAC also fails to allege damage resulting from
the alleged intentional misrepresentation. The FAC does not
allege that Plaintiff has suffered actual loss, let alone loss
because of the Defendants' conduct. Instead, Plaintiff's FAC
merely alleges, in conclusory fashion, that Plaintiff has “been
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damaged in an amount to be proven at trial.” FAC ¶ 62.
This injury is predicated on the allegation that “in an event
of a major disaster of multiple dive shops, PADI does not
and will not have sufficient funds to cover multiple losses at
once.” Id. at ¶ 16. Without factual support, such allegations
do not rise beyond the level of pure speculation and are
therefore insufficient for purposes of pleading a cause of
action for intentional misrepresentation. See Frustuck v. City
of Fairfax, 212 Cal. App. 2d 345, 367-68 (Cal. Ct. App. 1963)
(stating “damages which are speculative, remote, imaginary,
contingent, or merely possible cannot serve as a legal basis
for recovery.”)

*3  Accordingly, Defendants' Motions to Dismiss Plaintiff's
Claim for Intentional Misrepresentation is GRANTED. This
claim is DISMISSED WITH LEAVE TO AMEND.

B. Negligent Misrepresentation

Defendants also move this court to dismiss Plaintiff's claims
for negligent misrepresentation—again on the grounds that
the FAC fails to meet Rule 9 pleading standards and also that
the FAC fails to properly allege damages. Lexington Motion
to Dismiss at 11; York Motion to Dismiss at 10-12. In order
to plead a cause of action for negligent misrepresentation,
the Plaintiff must show facts which consist of “(1) a
misrepresentation of a past or existing material fact, (2)
without reasonable grounds for believing it to be true, (3) with
intent to induce another's reliance on the fact misrepresented,
(4) ignorance of the truth and justifiable reliance thereon by
the party to whom the misrepresentation was directed, and (5)
damages.” Bear Valley Family v. Bank Midwest, N.A., 2010
WL 3369600, at *3 (C.D. Cal. Aug. 23, 2010) (quoting Fox
v. Pollack, 181 Cal. App. 3d 954, 962 (1986)). Moreover,
claims for negligent misrepresentation must meet Rule 9(b)’s
heightened pleading requirements. Neilson v. Union Bank of
California, N.A., 290 F. Supp. 2d 1101, 1141 (C.D. Cal. 2003).

The FAC fails to plead a claim for negligent
misrepresentation. Like Plaintiff's claims against the
Defendants for intentional misrepresentation, the FAC fails
to plead negligent misrepresentation with particularity under
Rule 9. As stated above, Plaintiff's claims against the
Defendants are limited to conclusory allegations that are not
supported with particular facts. Such allegations, without
sufficient supportive facts, are not “specific enough to give
to give defendants notice of the particular misconduct which
is alleged to constitute the fraud.” Semegen, 780 F.2d at

731. Moreover, the damages alleged are the same speculative
damages alleged for the intentional misrepresentation claim
and are therefore insufficient for purposes of pleading a cause
of action for negligent misrepresentation.

Accordingly, Defendants' Motions to Dismiss Plaintiff's
Claim for Nelgient Misrepresentation is GRANTED. This
claim is DISMISSED WITH LEAVE TO AMEND.

C. Violation of the Racketeer Influenced
and Corrupt Organizations Act (“RICO”)

Finally, Defendants move this Court to dismiss Plaintiff's
claims for a RICO violation on the grounds that the FAC
does not meet the pleading standards under Rule 9 and also
that the FAC does not allege an injury. Lexington Motion to
Dismiss at 12-16; York Motion to Dismiss at 12-17. In order
for Plaintiff to properly plead a RICO violation, Plaintiff's
FAC must allege: “(1) conduct (2) of an enterprise (3) through
a pattern (4) of racketeering activity (known as ‘predicate
acts’) (5) causing injury to plaintiff's ‘business or property.’
” Living Designs, Inc. v. E.I. Dupont de Nemours & Co., 431
F.3d 353, 361 (9th Cir. 2005) (quoting Grimmett v. Brown,
75 F.3d 506, 510 (9th Cir. 1996)). RICO claims are held to
the same particularity pleading requirements of fraud claims
under Rule 9(b). Moore v. Kayport Package Exp., Inc., 885
F.2d 531, 541 (9th Cir. 1989)

*4  Plaintiff's FAC attempts to establish a RICO claim
predicated on allegations of fraud involving nondisclosure
of PADI's unlicenced status as a primary insurer. Plaintiff's
claims, however, fail to meet the heightened pleading
requirements for a RICO claim under Rule 9. See Vess
v. Ciba-Geigy Corp. USA, 317 F.3d 1097 (9th Cir. 2003)
(stating that under Rule 9(b) standards, “[a]verments of
fraud must be accompanied by the ‘who, what, when,
where, and how’ of the misconduct charged”). The FAC
does not make out the time or place the alleged RICO
violations occurred, nor the exact parties that were involved.
Instead, Plaintiff only conclusorily alleges that all defendants
conspired and committed this alleged fraud through the use
of the “Internet, telephone, United States mail, letter, print
and other advertising medium” and included a conspiracy
to “violate the insurance regulation laws of all fifty (50)
states.” FAC ¶ 69. Moreover, Plaintiff does not give particular
details as to the specific content of the fraud giving rise
to RICO violation. Such failure to plead a RICO violation
with particularity warrants dismissal of Plaintiff's claim. See
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Edwards, 356 F.3d at 1066 (holding that plaintiff's deficiency
in pleading the specific content of the notices giving rise to
an RICO violation warranted dismissal of the claim). Thus,
Plaintiff fails to state a RICO violation claim against both
Defendant Lexington and Defendant York that is plausible on
its face.

Accordingly, Defendants' Motions to Dismiss Plaintiff's
RICO Claim is GRANTED. This claim is DISMISSED
WITH LEAVE TO AMEND.

IV. DISPOSITION

For the foregoing reasons, the Court GRANTS both
Defendant Lexington and Defendant York's Motions to
Dismiss. Plaintiff's claims against Defendant Lexington
and Defendant York are DISMISSED WITH LEAVE TO
AMEND. Plaintiff shall file any amended complaint by April
6, 2011.

The Clerk shall serve this minute order on all parties to the
action.

All Citations

Not Reported in Fed. Supp., 2011 WL 13225132

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Opinion

Duarte, J.

*1  Plaintiff Phillip Linza entered into a loan modification
agreement with defendant PHH Mortgage Corporation (PHH)
that reduced his monthly payments on his home loan.
Soon after, PHH incorrectly notified him that his payments

were substantially higher than the amount actually due and
sent two notices of intention to foreclose; each contained
incorrect information. Linza stopped making any payments.
He first contacted PHH and then filed a claim with the
Department of Corporations. The matter was not resolved to
Linza's satisfaction and he sued PHH for breach of contract
and various torts. The jury returned a verdict in his favor
of over $16 million, including $15.7 million in punitive
damages. The trial court granted PHH's motion for a judgment
notwithstanding the verdict (JNOV) as to the tort causes of
action, but denied its motion for a new trial on the contract
causes of action.

Both sides appeal. Linza contends substantial evidence
supports the jury verdict on intentional infliction of
emotional distress, negligence, misrepresentation, intentional
interference with contract, and punitive damages. PHH
contends the JNOV should be affirmed, but complains that
the trial court abused its discretion in denying the motion for
a new trial. PHH contends a new trial must be granted on the
contract claims because the jury was prejudiced by evidence
in support of the invalid tort claims and because the damage
award was excessive, speculative, and not supported by the
evidence.

We affirm the JNOV, but reverse the order denying the motion
for a new trial. All of the tort claims are either factually
deficient or legally barred, and there is insufficient evidence
to support the award of damages. Accordingly, we reverse the
judgment and remand for a new trial, limited to the issue of
contract damages.

FACTUAL AND PROCEDURAL BACKGROUND

The Loan Modification
Linza purchased a home in Olivehurst in 2006. He financed
the purchase with a 30–year loan of $278,437 at 7.5 percent
interest from Century 21 Mortgage. PHH does business as
Century 21. Linza's monthly payment was $1,946.88; he put
in a pool and backyard landscaping at a cost of $55,000. With
the subsequent economic downturn, Linza suffered financial
difficulties. He worked in the jewelry business and his income
had declined from $40,000–$45,000 a year to $10,000. He
filed for bankruptcy in October 2009, and was discharged
therefrom in March 2010.

In June 2010 Linza wrote to PHH for help in keeping his
house by means of a loan modification. PHH and Linza
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entered into a loan modification later that year. Under
its terms, the loan balance was increased to $298,051.51;
$28,972.45 was added to the loan for accrued interest,
advances (including escrow advances), and fees. The interest
rate was two percent for the first two years, then three and
one half percent for the next five years, then five percent for
30 years. The initial monthly payment, beginning January 1,
2011, was $1,234.96 for principal and interest plus $308.31
to escrow for property taxes.

*2  Linza made payments for January, February, March, and
April 2011. The March payment was returned for insufficient
funds and the April payment was applied to March.

Incorrect Statements from PHH and Attempts to Resolve the
Problem
In April PHH sent Linza an annual escrow statement
indicating his monthly payment was increased to $2,352.80
because his escrow account had a shortage of over $9,000.
This statement was in error; although the prior escrow
shortage had been added to the loan amount as part of the
modification, the paperwork had not zeroed out the escrow
balance. According to Linza, he called PHH and spoke with
Henry Thomas, the head of the loss mitigation department.
Thomas told Linza that his payments had not been accepted
but had been put in a separate escrow account. When Linza
asked why he should pay if his payments were not credited
to his account, Thomas responded that he would just as soon
Linza did not pay. Thomas said he would make more money
that way, because Linza's earlier payments would stay in his
department. Thomas did not testify at trial.

In early May PHH sent out a notice of intention to foreclose,
claiming Linza owed $7,056.90 to stop the foreclosure
proceedings. This notice was generated by an automated
system and was a mistake. Linza called PHH, but it took him
several days to make contact. Then someone at PHH told him
it looked like PHH had made several mistakes, but never got
back to him. Linza was scared, hurt, upset, and confused. A
second notice of intent to foreclose was sent in mid-May; this
notice claimed the amount due was $4,704.60. This notice
was also a mistake.

Linza did not make any further payments as he believed,
based on his conversation with Thomas, that PHH would
keep the payments and not apply them to the loan. Linza's
experience was “[t]otal absolute frustration.”

PHH sent Linza an annual escrow statement on July 29, 2011.
This statement correctly showed a zero escrow balance at
the beginning of the loan modification. It showed a current
escrow shortage of $616.62. Due to the shortage, the new
monthly payment was increased by $34.26 to $1,577.53.
PHH believed this escrow statement cured the early errors by
providing the correct monthly payment.

Linza agreed to this payment, but wanted the back payments
added to the principal of the loan and any further agreements
or changes to be in writing. He warned that if there was any
further attempt to foreclose, he would sue. Linza also wanted
PHH to send him a confirmation letter. PHH refused; Thomas
said such a letter was not required. When Linza threatened
legal action, Thomas replied, “stand in line.” Thomas said
PHH was a multi-billion dollar company with deep pockets
and a “bus load” of attorneys on retainer. He told Linza that
if Linza thought he could find an attorney to take on PHH to
go ahead.

Linza filed a complaint with the Department of Corporations.
Thomas, on behalf of PHH, responded to the complaint
in both December 2011 and January 2012. Both letters by
Thomas stated the monthly payment of principal, interest, and
escrow of $1,543.27 had been increased by $34.26 due to
an escrow shortage for a monthly payment of $1,577.53, the
same amount as that stated in the July 2011 annual escrow
statement.

*3  Linza continued to refrain from paying anything toward
the loan, including the agreed-upon monthly payments. In
January 2012, PHH wrote Linza that his loan was 10 months
past due. Linza did not respond. PHH recorded a notice of
default in April and a notice of trustee's sale in early July. The
trustee's sale was set for July 30, 2012.

Linza's Lawsuit
Linza filed suit against PHH for breach of contract and
various torts and applied for a temporary restraining order
(TRO) to stop the trustee's sale. The trial court granted
the TRO until an order to show cause could be heard.
In opposition to the TRO, PHH submitted the declaration
of Marjari Ganti, a litigation specialist in the foreclosure/
bankruptcy department (who astoundingly repeated the
earlier mistake of the $9,708.32 escrow shortage). The court
granted a preliminary injunction against foreclosure, and
ordered Linza to post a bond of $25,000 and make monthly
payments of $1,234.96 for principal and interest plus $308.31
for escrow. These sums were the amount of the mortgage
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under the modification agreement and the amount that Linza
did not dispute was payable into escrow. In December, the
parties stipulated to dissolve the injunction as Linza had
neither posted a bond nor made any payments.

PHH demurred to Linza's complaint. The demurrer was
dropped from the court's calendar after Linza filed an
amended complaint.

As relevant here, the amended complaint set forth causes
of action for breach of contract and breach of the implied
covenant of good faith and fair dealing (the contract
claims) and intentional and negligent misrepresentation,
intentional interference with contract, and negligence (the

tort claims). 1  The amended complaint sought compensatory,
special, statutory, and punitive damages; expungement of
the foreclosure instruments; and removal of derogatory
information from Linza's credit report.

1 Other causes of action were later dismissed after
the grant of nonsuit or dismissed by Linza.

Linza's Case at Trial
On July 9, 2014, the morning that the evidence portion of the
trial was to begin, Linza raised an issue of a discovery dispute
and sought a continuance. The trial court questioned why the
case had been set for trial before discovery was complete,
remarking that the sequence of events was “bizarre.” The
court denied the motion to continue and reserved the issue of
sanctions, which it later denied.

At trial, Linza testified to his efforts to resolve the problems
with PHH. He claimed he spent days on the phone with
the Department of Corporations, sometimes for three or four
hours a day. He explained he could afford the loan payments
but he could not pay the loan payments as well as his
attorneys. He paid his attorneys about $300 more per month
than the loan payment amount.

On the issue of damages, Linza testified people came by and
took pictures of his house and asked to see the backyard. A
man came by once a month with an envelope; he said the
house was in foreclosure and to call PHH. Linza was uncertain
if he could keep the house, so when his children and his
grandson wanted to visit from out-of-state, he had to tell them
they should not come because he did not know if he would
still be there. He could no longer use the home as he used
to before foreclosure was threatened; for example, he did not
plant flowers in front or put water in the fountain.

*4  Linza's health was affected. He could not sleep at night
and had diarrhea or nausea, although he claimed that during
the day he was “absolutely fine.” He went to a doctor who
prescribed Paxil for stress; his medical expenses were a $20
co-pay and around $200 for the medication. He clarified:
“I'm hurt and wounded but more than anything I'm just
pissed.” When PHH asked him about proof of damages, Linza
responded, “I would think common sense, reason, logic, any
analytical person with a pulse that would put themselves in
my position could understand the type of damage that it would
do to them.”

Linza claimed there was damage to his credit but he had
not pulled a credit report because that would cause further
damage. At first he testified his failure to make payments
did “absolutely not” affect his credit, but later admitted his
credit was “drastically affected by not making payments.” He
wanted PHH to have to pay a lot of money or be “nailed” with
a fine.

Linza retained Anthony Tarter, who had 40 years experience
in the finance industry, as an expert. Tarter testified there was
an opportunity for a lender to make increased fees if a loan
was in default. It was a good business practice to modify a
loan. The period from the original mistake in the amount owed
to Ganti's declaration repeating the mistake was 494 days, a
time period that Tarter testified was not “on the planet” as
to the standard of care. In Tarter's opinion, it was reasonable
for Linza to request a letter correcting the errors, and Linza
was treated very poorly and unfairly. There was no doubt that
Linza's credit had been damaged, but Tarter could not put a
number on the damage because it was too speculative.

Ronald Casperite from PHH admitted that PHH had made
several mistakes. He explained the turmoil in the housing
market in 2010 contributed to the mistakes. He could not
answer why Linza was never told in writing that the May 2011
foreclosure notices were in error.

Motion for Nonsuit and Amendment of the Complaint
At the close of Linza's case, PHH orally moved for a nonsuit.
PHH argued there was no breach of contract because Linza
had failed to perform and suffered no damage. Linza argued
in response that his performance was made impossible. The
court asked about Linza's damages and if the fees were
speculative because it was unknown if they would be charged.
Linza argued his damages included the time he spent trying
to straighten out the problems and the damage to his credit.
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As the discussion continued, the court expressed frustration
at the parties' lack of briefing, and then denied nonsuit on the
contract claims.

The court also denied the nonsuit motion as to the causes
of action for negligence, fraud or misrepresentation, and
interference with contract.

Linza sought to amend his complaint to add a claim for
intentional infliction of emotional distress; his motion to
amend was granted without objection.

PHH's Case
PHH called an expert who testified PHH acted reasonably
and could have corrected any damage to Linza's credit report.
PHH's Casperite testified he was not aware that PHH would
make money when a loan was in default. He claimed if there
were a foreclosure on Linza's home, there was the potential
for a large write-off. The home's value was $235,000 in May
2014, while the outstanding balance on the loan was $295,000
and the amount for a pay-off was in the range of $350,000.
The investor holding the loan would lose $100,000.

Casperite claimed the July 2011 escrow statement and
PHH's letters to the Department of Corporations confirmed
the corrected amount of Linza's monthly payment. He
explained that PHH could not send a letter confirming a
set payment amount because the amount added for escrow
fluctuated. While Linza's request for a confirmation letter
appeared reasonable at first blush, PHH had to take potential
fluctuations into account.

*5  Casperite testified about calls reflected by the customer
service log. The log showed that by early May 2011, Linza
was threatening to sue. Linza hung up on calls with PHH
several times and PHH was unable to contact him after July
2011.

Linza's Closing Argument
During closing argument, Linza asked the jury to “send
a message,” claiming companies hear only “through their
pocket books.” He claimed PHH made a business decision
to force Linza into foreclosure rather than send him a new
contract.

Much of the argument was devoted to damages. Linza argued
that he should be able to recover fees, but he could not specify
the amount—a problem for which he blamed PHH, accusing

PHH of withholding evidence. He requested fees of $56,149,
based on the difference between his loan balance and the
payoff amount. For loss of use and enjoyment of the house
—as demonstrated by his reluctance to plant flowers or fill
his fountain, as well as strangers' inquiries as to his move-out
date—he suggested one half the amount of his monthly loan
payment for 39 months for a total of $30,000. He calculated
his time spent making calls and sending letters to be 200 hours
at $19.23 an hour or $3,846. He sought medical expenses of
$220. The expert, after speaking with colleagues, had come
up with a figure of $25,000 for damage to Linza's credit, and
Linza asked for $225,000 for emotional distress.

Jury Verdicts
The jury found for Linza on all causes of action. It
awarded damages of $513,902.40 as to each cause of
action, a far greater amount than Linza had requested. The
verdict form designated the damages as $250 for medical
expenses, $158,652.40 in other past economic expenses,
$55,000 in future economic expenses, and $300,000 for
past noneconomic loss, including physical pain and mental
suffering. The jury further found PHH acted with malice,
oppression, or fraud. In a separate trial on punitive damages,
the jury awarded Linza $15.7 million.

Motions for JNOV and a New Trial
After the initial verdict, PHH (orally) moved for a JNOV.
Again, the trial court expressed frustration at the lack of
briefing, taking the motion under submission and proceeding
with the trial on punitive damages. PHH subsequently filed a
written motion, as well as a motion for a new trial, through
new counsel.

The court granted PHH's motion for JNOV as to the tort
claims, the causes of action for negligence, misrepresentation,
intentional interference with contract, and intentional
infliction of emotional distress. The court also granted
JNOV as to future economic damage, and denied it with
respect to damages on the contract claims. The court cited
expert testimony of credit damage, evidence that Linza
made hundreds of calls, evidence that $50,000 was added to
his mortgage due to nonpayment, and evidence that Linza
had made a down payment of $80,000, spent $55,000 on
improvements, and paid a $1,200 loan modification fee.

The trial court denied the motion for a new trial. It was not
convinced the jury should have reached a different verdict.
The amended judgment awarded Linza $158,902.40 in past
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economic damages. The court awarded $178,731 in attorney
fees.

Both Linza and PHH appealed.

DISCUSSION

I

Linza's Appeal

A. Standard of Review
Linza contends the trial court erred in granting JNOV as to
the tort claims because substantial evidence supports each.
The standard of review is well settled. “An appellate court
reviews the grant or denial of a motion for JNOV de novo
using the same standard as the trial court. [Citation.] A
JNOV must be granted where, viewing the evidence in the
light most favorable to the party securing the verdict, the
evidence compels a verdict for the moving party as a matter
of law. [Citations.] In general, ‘ “[t]he purpose of a motion
for judgment notwithstanding the verdict is not to afford a
review of the jury's deliberation but to prevent a miscarriage
of justice in those cases where the verdict rendered is without
foundation.” ’ [Citation.]” (Oakland Raiders v. Oakland–
Alameda County Coliseum, Inc. (2006) 144 Cal.App.4th
1175, 1194, 51 Cal.Rptr.3d 144.)

*6  “The trial court's power to grant a motion for JNOV is
the same as its power to grant a directed verdict. (Code Civ.
Proc., § 629.) The court must accept as true the evidence
supporting the jury's verdict, disregarding all conflicting
evidence and indulging in every legitimate inference that may
be drawn in support of the judgment. The court may grant the
motion only if there is no substantial evidence to support the
verdict.” (Tognazzini v. Coastal Unified School Dist. (2001)
86 Cal.App.4th 1053, 1057–1058, 103 Cal.Rptr.2d 790.)

B. Intentional Infliction of Emotional Distress
“The elements of a cause of action for intentional infliction of
emotional distress are (1) the defendant engages in extreme
and outrageous conduct with the intent to cause, or with
reckless disregard for the probability of causing, emotional
distress; (2) the plaintiff suffers extreme or severe emotional
distress; and (3) the defendant's extreme and outrageous
conduct was the actual and proximate cause of the plaintiff's

extreme or severe emotional distress. [Citation.] Outrageous
conduct is conduct that is intentional or reckless and so
extreme as to exceed all bounds of decency in a civilized
community. [Citation.] The defendant's conduct must be
directed to the plaintiff, but malicious or evil purpose is
not essential to liability. [Citation.] Whether conduct is
outrageous is usually a question of fact. [Citation.]” (Ragland
v. U.S. Bank National Assn. (2012) 209 Cal.App.4th 182, 204,
147 Cal.Rptr.3d 41 (Ragland ).)

“In evaluating whether the defendant's conduct was
outrageous, it is ‘not ... enough that the defendant has acted
with an intent which is tortious or even criminal, or that
he has intended to inflict emotional distress, or even that
his conduct has been characterized by “malice,” or a degree
of aggravation which would entitle the plaintiff to punitive
damages for another tort. Liability has been found only
where the conduct has been so outrageous in character, and
so extreme in degree, as to go beyond all possible bounds
of decency, and to be regarded as atrocious, and utterly
intolerable in a civilized community.’ (Rest.2d Torts, § 46,
com. d, p. 73.)

“Further, the tort does not extend to ‘mere insults, indignities,
threats, annoyances, petty oppressions, or other trivialities.
The rough edges of our society are still in need of a good
deal of filing down, and in the meantime plaintiffs must
necessarily be expected and required to be hardened to a
certain amount of rough language, and to occasional acts that
are definitely inconsiderate and unkind. There is no occasion
for the law to intervene in every case where some one's
feelings are hurt. There must still be freedom to express
an unflattering opinion, and some safety valve must be left
through which irascible tempers may blow off relatively
harmless steam ....’ (Rest.2d Torts, § 46, com. d, p. 73;
[citations].)” (Cochran v. Cochran (1998) 65 Cal.App.4th
488, 496, 76 Cal.Rptr.2d 540.)

Although whether conduct qualifies as outrageous is
generally a question of fact, many cases analyzing conduct
labeled as outrageous have concluded that the conduct at issue
was not outrageous as a matter of law. (Barker v. Fox &
Associates (2015) 240 Cal.App.4th 333, 356, 192 Cal.Rptr.3d
511.) Linza protests that cases finding no outrageous conduct
as a matter of law are those in which the claim was resolved by
demurrer or summary judgment, so the question did not go to
the jury. He offers no principled reason to distinguish between
facts alleged (in a complaint) and facts proven (to a jury) for
purposes of determining whether such facts are sufficient to
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constitute outrageous conduct. Linza appears to take the view
that once a jury has found a fact to be true, reviewing courts
are powerless to find the evidence insufficient to support that
fact. Such a view of the law is untenable as it would eliminate
the procedural vehicle of a JNOV, as well as the substantial
evidence standard of review.

*7  We look to case law to define conduct which is
sufficiently outrageous to satisfy that particular element of
the tort of intentional infliction of emotional distress. For
example, a bank's conduct was sufficiently outrageous where
it failed to advise small business operators (the plaintiffs)
that it would give no further loans and misrepresented
that further loans would be made if the plaintiffs assigned
all past, present and future accounts receivable to the
bank. It then refused further loans despite the plaintiffs'
compliance and forced the plaintiffs to execute excessive
guarantees and security agreements. Further, bank employees
publicly ridiculed plaintiffs, including the use of profanities.
(Sanchez–Corea v. Bank of America (1985) 38 Cal.3d 892,
909, 215 Cal.Rptr. 679, 701 P.2d 826.) As another example, a
plaintiff adequately alleged extreme and outrageous conduct
by an anesthesiologist who brought a container of blood
and tissue to her bedside while she was recovering from a
surgical procedure after a miscarriage. (So v. Shin (2013)
212 Cal.App.4th 652, 672–673, 151 Cal.Rptr.3d 257.) Finally,
a jury could find a reporter's conduct in interviewing three
young children on camera without another adult present and
telling them of their neighbor's suicide and murder of two
playmates was extreme and outrageous. (KOVR–TV, Inc. v.
Superior Court (1995) 31 Cal.App.4th 1023, 1030–1031, 37
Cal.Rptr.2d 431.)

On the other hand, the plaintiffs failed to allege the requisite
outrageous conduct by an insurance adjuster who allegedly
ignored evidence supporting coverage for damage from a
heavy tree limb that fell on their home, altered the scene,
conspired with an unlicensed contractor to create a false
report to deny coverage, and made disparaging remarks.
(Bock v. Hansen (2014) 225 Cal.App.4th 215, 235–236,
170 Cal.Rptr.3d 293.) As another example, a court properly
sustained a demurrer to an emotional distress claim that
foreclosing lenders breached an oral agreement to foreclose
on a vacant property first where there were no allegations
that lenders “threatened, insulted, abused or humiliated” the
plaintiffs. (Wilson v. Hynek (2012) 207 Cal.App.4th 999,
1009, 144 Cal.Rptr.3d 4.)

Linza contends the evidence, viewed in the light most
favorable to him, shows extreme and outrageous conduct.
He argues the heart of his emotional distress claim is PHH's
inadequate response to its own mistakes. He emphasizes
that PHH took much too long to acknowledge and correct
its errors, demanded large and incorrect sums to prevent
foreclosure, and refused to confirm the proper payment
amount in writing. PHH's Thomas dared Linza to sue and
bragged of PHH's financial strength and legal resources.
While Linza recognizes that some might view Thomas's
response as merely insensitive (or unprofessional), he argues

the jury could have found it extreme and outrageous. 2

2 At oral argument, counsel for PHH admitted
Thomas's conduct was “rude, arrogant, and
insensitive.”

We are not persuaded. The conduct at issue here does not rise
to the level of that conduct which the courts have deemed
sufficiently outrageous.

In Little v. Stuyvesant Life Ins. Co. (1977) 67 Cal.App.3d
451, 136 Cal.Rptr. 653, the jury found the insurer's conduct
in denying disability insurance benefits was outrageous.
On appeal, the defendant contended it had simply declined
to pay a disputed claim. The appellate court found other
inferences were possible. “That is one possible view of the
evidence. Viewing the evidence most favorably to plaintiff
who prevailed below, however, reasonable inferences may
be drawn that defendant purposely ignored the great bulk of
the medical information it had and withheld that information
from the physicians it selected to examine plaintiff and
that it sought only to justify its predetermined course of
discontinuing disability benefit payments justly due plaintiff
under the policy.” (Id. at p. 462, 136 Cal.Rptr. 653.)

PHH's conduct did not evidence the same deliberate refusal
to meet its obligations. PHH corrected the error as to the
escrow balance in the July 2011 escrow statement and in
its various responses to the Department of Corporations. It
was Linza who cut off contact with PHH after July 2011
and failed to make any further payments. Although the
evidence shows PHH made a significant billing error, by
May 2011 it had recognized its mistake. What followed
was a prolonged attempt to correct the error to Linza's
satisfaction, compounded by incorrect automated notices (and
an incorrect declaration) and poor customer service. Despite
these difficulties, PHH never foreclosed on Linza's home. A
notice of trustee's sale was not filed until July 2012, after
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Linza had failed to make any payments for over a year.
(Compare Ragland, supra, 209 Cal.App.4th at pp. 204–205,
147 Cal.Rptr.3d 41 [triable issue of fact as to outrageous
conduct where lender induced borrower to default and sold
house at foreclosure sale].)

*8  Difficulties in resolving billing problems and other
issues with customer service in large corporations and
the accompanying delay, annoyance, frustration, and anger
are unfortunate but common occurrences in modern life,
experienced by nearly all. Such common annoyances are
hardly “so extreme in degree, as to go beyond all possible
bounds of decency, and to be regarded as atrocious, and utterly
intolerable in a civilized community.” (Rest.2d Torts, § 46,
com. d, p. 73.)

Because Linza failed to produce substantial evidence of
extreme and outrageous conduct, the trial court did not err
in granting JNOV on his claim for intentional infliction of
emotional distress.

C. Negligence
“The existence of a duty of care owed by a defendant
to a plaintiff is a prerequisite to establishing a claim for
negligence. [Citation.] ‘Whether a legal duty exists in a given
case is primarily a question of law.’ [Citation.]” (Nymark v.
Heart Fed. Savings & Loan Assn. (1991) 231 Cal.App.3d
1089, 1095, 283 Cal.Rptr. 53 (Nymark ).)

Linza contends there was sufficient evidence of negligence
because his expert testified PHH breached the standard of
care by not correcting its errors within 30 days and PHH
lacked the proper policies to address issues such as those
Linza experienced in dealing with the company.

In granting JNOV on the negligence claim, the trial court
found PHH owed no duty to Linza because its involvement
was only as a lender. At most, the court found, PHH acted as
“an arguably ‘bad’ party to the loan modification contract.”
“[A]s a general rule, a financial institution owes no duty of
care to a borrower when the institution's involvement in the
loan transaction does not exceed the scope of its conventional
role as a mere lender of money.” (Nymark, supra, 231
Cal.App.3d at p. 1096, 283 Cal.Rptr. 53.) In Nymark, we
found the lender owed no duty of care to the borrower in
preparation of a loan appraisal. (Id. at p. 1097, 283 Cal.Rptr.
53.)

Linza contends first that Nymark applies only to lenders
and here PHH was acting as a loan servicer, not a lender.
But PHH was acting as a lender, as it originated the loan.
Further, courts have included loan servicers within the general
rule of Nymark. (Lanini v. JPMorgan Chase Bank (E.D.Cal.,
Apr. 4, 2014, No. 2:13-CV-00027 KJM), 2014 WL 1347365,
at p. *3, 2014 U.S. Dist. Lexis 47348, at p. *7 (Lanini );
Somera v. Indymac Federal Bank, FSB (E.D.Cal., Mar. 3,
2010, No. 2:09–CV01947 FCD DAD) 2010 WL 761221, at p.
*2, 2010 U.S. Dist. Lexis 19256, at p. *5; Lingad v. Indymac
Federal Bank (E.D.Cal. 2010) 682 F.Supp.2d 1142, 1149.)
After all, once a residential loan is funded, the borrower's
only remaining relationship with the lender is servicing. (See
Jolley v. Chase Home Finance, LLC (2013) 213 Cal.App.4th
872, 901, 153 Cal.Rptr.3d 546 [distinguishing construction
loan from residential loan].)

Linza next argues that the Nymark rule is only a “general”
rule and the question of duty in a specific case must be
determined by applying the factors set forth in Biakanja v.
Irving (1958) 49 Cal.2d 647, 320 P.2d 16, as the court did
in Nymark. (Nymark, supra, 231 Cal.App.3d at pp. 1098–
1100, 283 Cal.Rptr. 53.) We agree that Nymark does not stand
for the proposition that a lender or loan servicer can never
owe a duty of care to the borrower. Currently, courts are split
over whether a lender owes a duty of care in negotiating or
processing a loan modification. (See, e.g., Alvarez v. BAC
Home Loans Servicing, L.P. (2014) 228 Cal.App.4th 941,
951, 176 Cal.Rptr.3d 304 [duty to use reasonable care in
the processing of a loan modification]; Lueras v. BAC Home
Loans Servicing, LP (2013) 221 Cal.App.4th 49, 67, 163
Cal.Rptr.3d 804 [lender does not owe a borrower a common
law duty “to offer, consider or approve” a loan modification].)
But here the loan modification was complete. Outside the area
of negotiation and implementation of a loan modification,
Linza fails to cite to a case where a court found the lender or
loan servicer owed a duty to the borrower that would support
a negligence cause of action.

*9  Cases have found no duty in circumstances similar to
those here. In Lanini, the plaintiffs alleged the defendant
had a duty of care to apply their loan payments accurately
and properly and to maintain accurate records, the same
allegations as here. The court found these activities
“sufficiently entwined with money lending” so as not to give
rise to a duty of care. (Lanini, supra, 2014 WL 1347365, at p.
*3, 2014 U.S. Dist. Lexis 47348, at p. *8.) In Ragland, supra,
209 Cal.App.4th at page 205, 147 Cal.Rptr.3d 41, a borrower
alleged the lender misadvised her to fail to pay a loan payment
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in order to be considered for a loan modification, then
negligently caused her severe emotional distress by failing
to modify her loan and selling her home in a foreclosure
sale. The reviewing court affirmed summary adjudication
of a cause of action for negligent infliction of emotional
distress, concluding, “[t]he undisputed facts established there
was no relationship between [the borrower] and [the lender]
giving rise to a duty the breach of which would permit [the
borrower] to recover emotional distress damages based on
negligence.” (Id. at p. 208, 147 Cal.Rptr.3d 41.)

Further, there is a separate basis on which to grant JNOV
on the negligence claim; Linza cannot recover in tort for
a negligent breach of contract. Linza's amended complaint
alleged: “Defendants breached their duty to Plaintiff by
failing to honor the terms of the Subject Agreement.” It
further alleged PHH breached its duty by providing Linza
with incorrect information about the amount of money
he owed and proceeding with foreclosure. Thus, Linza's
negligence claim was based on PHH's failure to perform
under the terms of the loan modification agreement. Negligent
breach of contract is insufficient for recovery of tort damages.
(Erlich v. Menezes (1999) 21 Cal.4th 543, 552, 87 Cal.Rptr.2d
886, 981 P.2d 978 (Erlich ).)

“Generally, outside the insurance context, ‘a tortious breach
of contract ... may be found when (1) the breach is
accompanied by a traditional common law tort, such as fraud
or conversion; (2) the means used to breach the contract are
tortious, involving deceit or undue coercion or; (3) one party
intentionally breaches the contract intending or knowing that
such a breach will cause severe, unmitigable harm in the
form of mental anguish, personal hardship, or substantial
consequential damages.’ [Citation.] Focusing on intentional
conduct gives substance to the proposition that a breach of
contract is tortious only when some independent duty arising
from tort law is violated. [Citation.] If every negligent breach
of a contract gives rise to tort damages the limitation would be
meaningless, as would the statutory distinction between tort
and contract remedies.” (Erlich, supra, 21 Cal.4th at pp. 553–
554, 87 Cal.Rptr.2d 886, 981 P.2d 978.)

Because the negligence claim was not based on any
intentional conduct or independent tort duty, the trial court did
not err in granting JNOV on this count.

D. Misrepresentation

The jury found in favor of Linza on both negligent and
intentional misrepresentation. The trial court found no
reliance and granted JNOV on both counts.

“The elements of negligent misrepresentation are (1) the
misrepresentation of a past or existing material fact, (2)
without reasonable ground for believing it to be true, (3) with
intent to induce another's reliance on the fact misrepresented,
(4) justifiable reliance on the misrepresentation, and (5)
resulting damage.” (Apollo Capital Fund LLC v. Roth
Capital Partners, LLC (2007) 158 Cal.App.4th 226, 243, 70
Cal.Rptr.3d 199.) In a claim for intentional misrepresentation,
the elements are the same except the second element is
replaced with knowledge of falsity. (Chapman v. Skype Inc.
(2013) 220 Cal.App.4th 217, 230, 162 Cal.Rptr.3d 864.)

The element of justifiable reliance is not met where the
plaintiff knows the alleged misrepresentation is not true.
(Orient Handel v. United States Fid. & Guar. Co. (1987)
192 Cal.App.3d 684, 696, 237 Cal.Rptr. 667 [no justifiable
reliance where insurer disbelieved any misrepresentations or
concealment by insureds]; Gold v. Los Angeles Democratic
League (1975) 49 Cal.App.3d 365, 374–375, 122 Cal.Rptr.
732 [plaintiff could not reasonably rely on alleged
misrepresentation he knew was false]; Chavez v. Citizens for
a Fair Farm Labor Law (1978) 84 Cal.App.3d 77, 80, 148
Cal.Rptr. 278 [same].) To allege actual reliance sufficiently,
the “plaintiff must plead that he believed the representations
to be true (or that he was ignorant of their falsity which
amounts to the same thing), and that in reliance thereon (or
induced thereby) he entered into the transaction.” (Younan v.
Equifax Inc. (1980) 111 Cal.App.3d 498, 513, 169 Cal.Rptr.
478.)

*10  Linza testified he knew the April 11, 2011 letter
claiming his monthly payment was $2,352.30 was “not true”
and not what he agreed to. He did not pay the amounts
claimed due in the notices of intention to foreclose because
“I wasn't going to pay for something I didn't know and
nobody can explain to me what it was.” Linza never paid any
of the amounts demanded (or even the undisputed monthly
payments). On appeal, Linza “does not seriously contend that
he believed he owed those amounts.”

Despite Linza's undisputed knowledge that the alleged
misrepresentations were false, he contends there was reliance
because PHH actually wanted him to default on the loan to
collect greater fees. Linza argues the jury could conclude
that PHH made fraudulent misrepresentations to induce Linza
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to breach the loan modification agreement and Linza relied
on these misrepresentations by refusing to continue to make
payments. This convoluted theory does not support an action
for misrepresentation. For a valid claim of misrepresentation,
the plaintiff must reasonably rely on the misrepresentation
believing it is true. (Beckwith v. Dahl (2012) 205 Cal.App.4th
1039, 1063, 141 Cal.Rptr.3d 142.) Because Linza failed to
prove reasonable reliance on the alleged misrepresentations,
the trial court did not err in granting JNOV on the claims for
intentional and negligent misrepresentation.

E. Intentional Interference with Contract
Linza contends the trial court erred in granting JNOV on the
claim for intentional interference with contract by finding that
PHH could not interfere with its own contract. However, the
trial court was correct. The tort of intentional inference with
contract can be committed only by a stranger to the contract.
“The tort of intentional interference with contractual relations
is committed only by ‘strangers—interlopers who have no
legitimate interest in the scope or course of the contract's
performance.’ [Citation.] Consequently, a contracting party is
incapable of interfering with the performance of his or her
own contract and cannot be held liable in tort for conspiracy
to interfere with his or her own contract. [Citations.]” (PM
Group, Inc. v. Stewart (2007) 154 Cal.App.4th 55, 65, 64
Cal.Rptr.3d 227.)

The elements of intentional inference with contractual
relations are: “(1) a valid contract between plaintiff and a
third party; (2) defendant's knowledge of this contract; (3)
defendant's intentional acts designed to induce a breach or
disruption of the contractual relationship; (4) actual breach
or disruption of the contractual relationship; and (5) resulting
damage.” (Pacific Gas & Electric Co. v. Bear Stearns & Co.
(1990) 50 Cal.3d 1118, 1126, 270 Cal.Rptr. 1, 791 P.2d 587,
italics added.)

Here the only contract at issue is the loan modification
agreement, entered into by Linza and PHH (dba Century
21). PHH was the originator of the loan, but it assigned the
proceeds to an investor while continuing to service the loan.
This relationship was explained to the jury by a stipulation:
“The parties to this action stipulate to the following facts. That
PHH Mortgage Corporation and Phillip Linza entered into a
contract. The loan modification agreement dated November
9, 2010. PHH Mortgage Corporation transferred the right to
receive payments on the loan modification agreement to a
separate investor. Each party must still follow the terms of the
loan modification agreement.”

Linza contends PHH is not a party to the loan modification
agreement as it is only the servicer of the loan. Linza relies
on statements of counsel for PHH in response to the court's
question about an earlier version of the stipulation. Counsel
stated: “That was relating to the interference with the contract
and it involves a third party, one of the elements, and so
we stipulated because the loan modification agreement was
originally entered into with Century 21 but then the contract
was assigned to a third party to Bank of America. First U.S.
Bank and then Bank of America. So we just stipulated that the
contract was entered into by a third party.”

*11  Linza argues that there were two agreements: the
loan modification with the owner of the loan (Bank of
America) and a second agreement between Linza and PHH
that required both to abide by the terms of the loan

modification agreement. 3  Linza contends PHH interfered
with the contract between him and Bank of America. He
further contends he relied on counsel's statement and PHH is
now judicially estopped from presenting a different meaning
of the stipulation.

3 Linza contends this separate agreement to abide
by the terms of the loan modification agreement
allowed for Linza's cause of action for breach
of contract. The amended complaint, however,
identifies the loan modification agreement entered
into on November 9, 2011, as the contract at issue
in the breach of contract claim.

Linza's argument fails. Although there are two agreements,
Linza misidentifies them. The first agreement is the loan
modification agreement between Linza and PHH that is at
issue in this case. The second is an assignment agreement
between PHH and Bank of America that is not at issue
in this case. Although PHH had assigned the proceeds of
the loan modification agreement, it was not a stranger to
that agreement. It was still bound by its terms, as explicitly
recognized in the stipulation. (See also Civ. Code, § 1457
[burden of obligation cannot be transferred without consent of
party to be benefitted].) The incorrect characterization of the
stipulation by counsel for PHH does not change the analysis.
Counsel's statement was not in evidence and was contradicted
by the actual evidence, the stipulation that identified the
contract and that both parties were bound by its terms.

Linza's attempt to invoke judicial estoppel also fails because
he does not meet the requirements of the doctrine. “The
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elements of judicial estoppel are ‘(1) the same party has
taken two positions; (2) the positions were taken in judicial
or quasi-judicial administrative proceedings; (3) the party
was successful in asserting the first position (i.e., the
tribunal adopted the position or accepted it as true); (4)
the two positions are totally inconsistent; and (5) the first
position was not taken as a result of ignorance, fraud, or
mistake.’ [Citations.] Even if the necessary elements of
judicial estoppel are satisfied, the trial court still has discretion
to not apply the doctrine. [Citation.]” (Owens v. County of Los
Angeles (2013) 220 Cal.App.4th 107, 121, 162 Cal.Rptr.3d
769.)

PHH did not advance different positions. In the trial court it
argued it was party to the only contract so there could be no
interference with contract. Moreover, the trial court did not
accept counsel's statement as to a third party contract. Rather,
it found PHH could not interfere with its own contract.

The trial court did not err in granting JNOV on the claim for
intentional interference with contract.

F. Punitive Damages
“[P]unitive or exemplary damages, which are designed
to punish and deter statutorily defined types of wrongful
conduct, are available only in actions ‘for breach of an
obligation not arising from contract.’ (Civ. Code, § 3294,
subd. (a), italics added.) In the absence of an independent tort,
punitive damages may not be awarded for breach of contract
‘even where the defendant's conduct in breaching the contract
was willful, fraudulent, or malicious.’ [Citation.]” (Applied
Equipment Corp. v. Litton Saudi Arabia Ltd. (1994) 7
Cal.4th 503, 516, 28 Cal.Rptr.2d 475, 869 P.2d 454 (Applied
Equipment ).)

Since the trial court correctly ruled that Linza could not
recover in tort, it was also correct in ruling he could not
recover punitive damages.

II

PHH's Cross–Appeal

*12  PHH contends the trial court abused its discretion in
denying PHH's motion for a new trial on the contract claims
for two reasons. First, the jury was improperly tainted by
inflammatory evidence on the invalid tort claims. Second, the

economic damages award was excessive and not supported
by the record, suggesting the jury used the wrong standard or
was swayed by passion and prejudice.

A. Motion for a New Trial and Standard of Review
PHH moved for a new trial on the contract claims on the
grounds that the jury was contaminated by the evidence of
the tort claims, there was insufficient evidence to support
the jury verdict, and the trial court committed instructional
error. The trial court denied the motion because PHH failed to
file dispositive motions to narrow the issues, the instructional
error caused no prejudice, PHH did not argue the damages
were not proper contract damages, and the court was not
convinced the jury should have reached another verdict.

“New trial motions, as creatures of statute, are solely granted
on the grounds enumerated in Code of Civil Procedure
section 657.” (Sargon Enterprises, Inc. v. University of
Southern California (2013) 215 Cal.App.4th 1495, 1506,
156 Cal.Rptr.3d 372.) These statutory grounds include
“[i]rregularity in the proceedings,” “[e]xcessive or inadequate
damages,” and [i]nsufficiency of the evidence” if the rights of
the party aggrieved are materially affected. (Code Civ. Proc.,
§ 657, subds. 1, 5, & 6.)

“Although a trial court is not required to specify its reasons
for denying a motion for a new trial, a reviewing court must
not turn a blind eye to reasons or findings stated on the record.
The standard of review is abuse of discretion.” (David v.
Hernandez (2014) 226 Cal.App.4th 578, 590, 172 Cal.Rptr.3d
204.) An abuse of discretion is established where the trial
court's decision rests on an error of law. (Ibid.)

B. The “Taint” of Tort Evidence
Relying on Fidler v. Hollywood Park Operating Co. (1990)
223 Cal.App.3d 483, 272 Cal.Rptr. 895, PHH contends a new
trial must be ordered on the contract claims because evidence
of the invalid tort claims prejudiced the jury. In Fidler, the
plaintiff sued for wrongful discharge and, in addition to
economic losses, sought damages for emotional distress and
punitive damages. (Id. at p. 487, 272 Cal.Rptr. 895.) The
jury awarded him $898,101. (Id. at p. 485, 272 Cal.Rptr.
895.) After the trial, the California Supreme Court clarified
that neither compensatory damages for emotional distress
nor punitive damages were available in a wrongful discharge
action; the court also found that rule was fully retroactive.
(Id. at pp. 487–488, 272 Cal.Rptr. 895.) On appeal, the court
reversed the damage award as to damages for emotional
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distress and punitive damages. (Id. at p. 488, 272 Cal.Rptr.
895.) The court further found the evidence to support these
non-contract damages denied the defendant a fair trial and
ordered a new trial. (Id. at p. 489, 272 Cal.Rptr. 895.) “Claims
that either the employer's business decision was so unfair
that it caused the employee emotional distress or that the
employer's actions were so egregious as to find the predicates
for punitive damages are particularly of the sort likely to
inflame the jury and evoke passion.” (Ibid.) PHH contends
the same result is required here.

In denying the motion for a new trial on this ground, the
trial court faulted PHH's counsel for failing to file a single
dispositive motion, such a demurrer, motion for summary
adjudication, or motion for judgment on the pleadings,
to narrow the issues at trial, or to request any limiting
instructions. The court also noted that PHH did not object to
the amendment to the complaint adding a claim for intentional
infliction of emotional distress. Linza argues PHH's lack of
diligence precludes a new trial.

*13  “A party litigant is deemed to have waived matters
constituting grounds for a new trial which come to his
attention during the course of the trial, or of which he
should by the exercise of reasonable diligence have acquired
knowledge, where he fails to make objection at the time of
the occurrence and seek to have the defect cured.” (Olmos
v. Southern Pacific Co. (1948) 84 Cal.App.2d 765, 768, 191
P.2d 766.)

PHH contends Fidler does not require any objection to the
invalid tort evidence. We find Fidler distinguishable on this
point. The defendant in Fidler could not have objected to
the tort evidence during trial because the decision barring
such evidence came after the trial. Here, the law on which
PHH relies to defeat the tort claims—such as Nymark, supra,
231 Cal.App.3d 1089, 283 Cal.Rptr. 53, Erlich, supra, 21
Cal.4th 543, 87 Cal.Rptr.2d 886, 981 P.2d 978, and the law of
interference with contract—was well established at the time
of trial and could have been argued in a dispositive motion to
eliminate one or more tort claims.

PHH further contends that it was not until trial that it became
clear that the tort claims were unsupported by the evidence.
We reject this feeble claim. The lack of any evidence to
support a tort claim could have been determined before trial
based on discovery. “A motion for summary judgment is
designed to test whether there is sufficient evidence upon
which a claim or defense may be sustained.” (Harman v.

Mono General Hospital (1982) 131 Cal.App.3d 607, 612, 182
Cal.Rptr. 570.) “A party may move for summary adjudication
as to one or more causes of action ... if the party contends
that the cause of action has no merit.” (Code Civ. Proc., §
437c, subd. (f)(1).) “A cause of action has no merit if ... [¶]
[o]ne or more of the elements of the cause of action cannot
be separately established.” (Id., subd. (o)(1).) A “moving
defendant may show by competent proofs (typically derived
from discovery) that the plaintiff lacks the evidence to prove
a necessary fact.” (Browne v. Turner Const. Co. (2005) 127
Cal.App.4th 1334, 1339–1340, 26 Cal.Rptr.3d 433.)

We recognize that PHH filed an in limine motion to
exclude evidence of emotional distress, which the trial court
denied. But in limine motions are not designed “to replace
the dispositive motions prescribed by the Code of Civil
Procedure.” (Amtower v. Photon Dynamics, Inc. (2008) 158
Cal.App.4th 1582, 1593, 71 Cal.Rptr.3d 361.)

We agree with the trial court that PHH could have—and, in
the interests of preserving scarce judicial resources, should
have—sought to narrow the scope of the trial by use of
cogent dispositive motions. Indeed, we find PHH's passive
acquiescence in defending the action perplexing. Because
PHH failed to make sufficient efforts to keep the tort evidence
out of the case, the trial court did not abuse its discretion in
denying the motion for a new trial on this ground.

C. Sufficiency of the Evidence of Contract Damages

1. Measure of Contract Damages and Jury Instructions

“Contract damages seek to approximate the agreed-upon
performance. ‘[I]n the law of contracts the theory is
that the party injured by breach should receive as
nearly as possible the equivalent of the benefits of
performance.’ [Citations.]” (Applied Equipment, supra, 7
Cal.4th at p. 515, 28 Cal.Rptr.2d 475, 869 P.2d 454) “For the
breach of an obligation arising from contract, the measure of
damages ... is the amount which will compensate the party
aggrieved for all the detriment proximately caused thereby,
or which, in the ordinary course of things, would be likely
to result therefrom.” (Civ. Code, § 3300.) “No damages can
be recovered for a breach of contract which are not clearly
ascertainable in both their nature and origin.” (Civ. Code, §
3301.)
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*14  The trial court instructed the jury on contract damages.
“The purpose of such damages is to put Phillip Linza in as
good a position as he would have been if PHH Mortgage
Corporation had performed as promised.” “Phillip Linza
claims damages for loss of the use and enjoyment of his
property due to the breach of the contract and threat of
foreclosure. Phillip Linza also claims damages for loss of time
and other conveniences caused by the breach of contract ....”
“If you decide that PHH Mortgage Corporation breached a
contract but also that Phillip Linza was not harmed by the
breach, you may still award him nominal damages such as
one dollar.”

The court also distinguished between the damages available
on all claims and those available only for the tort claims.
The court instructed the jury that damages for loss of time,
loss of use and enjoyment of the residence, additional fees,
costs, and interest on the loan, and damages to Linza's credit
were recoverable only once under any of the legal theories
presented, both contract and tort. Damages for emotional
distress and the purchase of medicine, on the other hand, were
recoverable only under the tort theories and only once.

The jury did not follow these instructions. Instead, the
jury awarded identical damages on both the contract and
tort claims. In particular, the jury awarded $300,000 for
noneconomic damages, including physical pain and mental
suffering, for breach of contract and $250 for medical
expenses where the evidence showed “a couple of hundred
dollars” was for the cost of medicine. The jury's disregard
of the instructions, as well as the enormous punitive damage
award, suggests the jury was swayed by passion and prejudice

and did not decide the case solely on the evidence. 4

4 The punitive damage award of $15.7 million was
over 30 times the amount of the actual damages
($513,902.40) that the jury originally found. There
is a presumption that a punitive damage award
that exceeds a single-digit ratio between the
punitive damages and compensatory damages is
constitutionally invalid. (Simon v. San Paolo U.S.
Holding Co., Inc. (2005) 35 Cal.4th 1159, 1182, 29
Cal.Rptr.3d 379, 113 P.3d 63.)

The court granted PHH's motion for JNOV as to the
noneconomic damages of $300,000, as such damages are not
recoverable in contract, and the $55,000 for future economic
damages, as the parties agreed there was no evidence of future

economic damages. The amended judgment awarded Linza
$158,902.40 in past economic damages.

PHH contends the evidence does not support this reduced
damages award. We agree. The damage award is difficult
to analyze because the jury did not specify precisely what
the damages were. However, neither the damages sought by
Linza in closing argument nor the damages cited by the trial
court in denying the motion for JNOV on contract claims
support an award of $158,902.40. No other evidence in the
record supports the award.

2. Damages Requested in Closing Argument

In closing argument, Linza requested economic damages of
$115,215 for fees and costs, loss of use and enjoyment of
his home, his time spent attempting to resolve the problem,
medical expenses, and damage to his credit. The jury awarded
$158,902.40, almost 40 percent more than Linza sought. The
evidence does not support even the lesser amount.

Linza argued the damages for loss of use and enjoyment of
his home should be calculated as one-half the amount of
his mortgage payment (which was not made) for 39 months,
totaling $30,000. On appeal, Linza argues the jury could have
used “a different decision calculus” and awarded twice that

amount. 5  But there was no evidence that PHH prevented
Linza from full use of his home. Linza's decision not to
plant flowers, put water in his fountain, or welcome out-
of-state guests was based on his emotional state—his fear
of foreclosure. Such damages, if recoverable, are emotional
distress damages, not contract damages. Further, such minor
inconveniences do not support an award of even $30,000.
Linza did not specify when he suffered these damages or
for how long. The only serious threat of foreclosure was in
July 2012 when a trustee's sale was scheduled, but this threat
was short-lived as Linza obtained a preliminary injunction.
Tellingly, Linza then failed either to post the bond or pay the
undisputed portion of the payment as required by the court,
so the injunction was dissolved by stipulation.

5 Linza provided this court with about 175 pages
of briefing, but devotes fewer than two full pages
to the issue of the sufficiency of the evidence of
contract damages.

*15  Linza requested $56,149 in fees and costs, calculated
as the difference between the pay-off amount of $355,000
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and the loan balance of $298,851. In discussing the motion
for nonsuit, the court questioned whether these fees were
speculative because it was unknown if they would be charged.
Further, this amount includes unpaid property taxes-Linza's
responsibility. The evidence does not support the award.

The jury awarded $250 in medical expenses, despite being
instructed that contract damages do not include the cost
of medicine. Linza testified he incurred a $20 co-pay for
visiting the doctor once for stress and spent “a couple of
hundred” dollars on medicine. There is no other evidence
of any medical expenses. This portion of the damage award
cannot stand.

At trial, Linza's expert Tarter testified he did not obtain
Linza's credit report, but there was no doubt his credit was
damaged. He could not put a number on it because giving
a value “would be speculative.” Speculative damages cannot
serve as the legal basis for recovery. (Piscitelli v. Friedenberg
(2001) 87 Cal.App.4th 953, 989, 105 Cal.Rptr.2d 88.) In
closing argument, counsel argued the expert had consulted
with colleagues and placed a value of $25,000 on the damaged
credit. “It is axiomatic that the unsworn statements of counsel
are not evidence.” (In re Zeth S. (2003) 31 Cal.4th 396,
413, fn. 11, 2 Cal.Rptr.3d 683, 73 P.3d 541.) No evidence
supported this amount; to the extent the jury found damages
based on Linza's closing argument, the damage award is not
supported by sufficient evidence.

3. The Trial Court's Discussion of Damages

In denying PHH's motion for JNOV on past economic
damages, the trial court found evidence to support the medical
damages, expert testimony that Linza's credit was damaged,
that Linza made hundreds of calls to trying to straighten out
the erroneous billing, and that over $50,000 had been added
to the mortgage due to nonpayment, penalties and interest. As
we have explained, the evidence is insufficient to support the
full damage award based on these elements of damages.

The court also cited evidence that Linza had made a
down payment of $80,000, spent $55,000 on backyard

improvements, and spent $1,200 for a loan modification fee.
While these dollar amounts come closer to supporting the
damage award, they are not proper elements of contract
damages. Linza is still in possession of the property and
the loan modification is still in effect. He has not lost
these amounts due to PHH's breach in sending erroneous
information about the amount he owes.

Because the evidence was insufficient to support the damage
award, the trial court abused its discretion in denying PHH's
motion for a new trial on the contract claims. It is difficult
to determine exactly what damage Linza suffered due to the
breach of contract. On appeal, PHH does not dispute that
there was a breach and does not contend that Linza suffered
no damage or nominal damage. As PHH challenges only
the damage award on appeal, the new trial shall be limited
to damages. (See Capelouto v. Kaiser Foundation Hospitals
(1972) 7 Cal.3d 889, 898, 103 Cal.Rptr. 856, 500 P.2d 880
[ordering limited new trial on issue of damages].) Because
we reverse and remand for a new trial, at this point there
is no prevailing party for an attorney fee award under Civil
Code section 1717 and the fee award cannot stand. (See
Spinks v. Equity Residential Briarwood Apartments (2009)
171 Cal.App.4th 1004, 1056, 90 Cal.Rptr.3d 453 [reversing
fee award where summary judgment is reversed].)

DISPOSITION

*16  The judgment and the award of attorney fees are
reversed and the cause remanded for a limited new trial on
the issue of contract damages. PHH shall recover its costs on
appeal. (Cal. Rules of Court, rule 8.278(a).)

We concur:

Nicholson, Acting P. J.

Robie, J.

All Citations

Not Reported in Cal.Rptr., 2017 WL 4769082
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ORDER DENYING PLAINTIFF'S MOTION TO
AMEND COMPLAINT; DENYING DEFENDANT'S

MOTION FOR SUMMARY JUDGMENT; DENYING
DEFENDANT'S MOTION FOR PARTIAL

SUMMARY JUDGMENT WITHOUT PREJUDICE

JAMES WARE, Chief Judge.

I. INTRODUCTION

*1  Gerard A. McHale, as Liquidation Trustee for the 1031
Debtors Liquidation Trust (“Plaintiff”), brings this diversity
action against Silicon Valley Law Group (“Defendant”)
alleging legal malpractice. Plaintiff alleges that Defendant
failed to conduct proper due diligence and provided negligent
legal advice in facilitating the sale of 1031 Advance to 1031
Tax Group. Plaintiff alleges that as a result of Defendant's
negligence in facilitating this sale, Plaintiff was driven
into bankruptcy by the criminal conduct of its new owner,
who utilized Plaintiff's funds in furtherance of his ongoing
criminal enterprise.

Presently before the Court are Plaintiff's Motion to Amend

Complaint 1  and Defendant's Motion for Summary Judgment

or Partial Summary Judgment. 2  The Court finds it
appropriate to take the Motions under submission without
oral argument. See Civ. L.R. 7–1(b). Based on the papers
submitted to date, the Court DENIES Plaintiff's Motion
to Amend Complaint, DENIES Defendant's Motion for
Summary Judgment and DENIES Defendant's Motion for
Partial Summary Judgment without prejudice.

1 (Notice of Motion for Plaintiff Trustee to File a
First Amended Complaint; Trustee's Memorandum
of Points and Authorities in Support of Motion,
hereafter, “Motion to Amend,” Docket Item No.
60.)

2 (Defendant Silicon Valley Law Group's
Memorandum of Points and Authorities in Support
of Motion for Summary Judgment or, in the
Alternative, Partial Summary Judgment, hereafter,
“MSJ,” Docket Item No. 52–1.)

II. BACKGROUND

A. Undisputed Facts
On or about October 23, 2006, Defendant agreed to

represent 1031 Advance, 3  Janet Dashiell (“Dashiell”) and
Steven Allred (“Allred”) in connection with 1031 Advance's

general legal matters . 4  Dashiell and Allred were the

principal officers of 1031 Advance. 5  Defendant assisted
1031 Advance, Dashiell and Allred with their sale of 1031

Advance to companies owned by Ed Okun (“Okun”). 6

3 Section 1031 of the Internal Revenue Code allows
owners of investment property to defer capital
gains taxes that would otherwise be due upon
the sale of a property if they timely identify and
purchase a replacement property. These “1031
Exchanges” are often done with the use of a
“qualified intermediary,” with whom the sale
proceeds are deposited until a replacement property
is found. Use of a qualified intermediary, or “QI,”
allows the taxpayer to avoid constructive receipt of
the sale proceeds, as is necessary to preserve the tax
benefit. 1031 Advance was such a QI until it filed
for bankruptcy.
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4 (Complaint ¶ 29, hereafter, “Complaint,” Docket
Item No. 1; Defendant Silicon Valley Law Group's
Answer to Plaintiff's Complaint ¶ 29, hereafter,
“Answer,” Docket Item No. 16.)

5 (Complaint ¶ 29; Answer ¶ 29.)

6 (See MSJ at 2 (citing Complaint ¶ 29).)

On December 18, 2006, Okun's company, 1031 Tax Group,
purchased the capital stock of 1031 Advance. (Complaint ¶
80; Answer ¶ 80 .) As of December 19, 2006, Okun was

the sole member of 1031 Tax Group. 7  Shortly after the sale
of 1031 Advance to 1031 Tax Group, Dashiell became the

president and CEO of 1031 Tax Group. 8  Between August
2005 and December 2006, Okun purchased six different QIs,
each of which became a wholly owned or indirect subsidiary

of the 1031 Tax Group. 9

7 (Declaration of Debra Steel Sturmer in Support of
Silicon Valley Law Group's Motion for Summary
Judgment or, in the Alternative, Partial Summary
Judgment, hereafter, “Sturmer Decl.,” Ex. A,
Plaintiff's Responses and Objections to Silicon
Valley Law Group's Request for Admissions at 3,
hereafter, “Plaintiff's Responses,” Docket Item No.
52–5.)

8 (Complaint ¶ 97; MSJ at 4.)

9 (Complaint ¶¶ 22–23; MSJ at 14.)

Upon the closing of the sale of 1031 Advance to 1031 Tax
Group, Dashiell communicated directly with Lara Coleman
(“Coleman”), Chief Operating Officer of another Okun entity,
about wiring the funds of 1031 Advance to 1031 Tax Group's

account at Wachovia Bank. 10  Coleman initiated the wire
transfer instructions by which 1031 Advance funds were

wired to 1031 Tax Group on December 19, 2006. 11

10 (Sturmer Decl., Ex. G and Ex. H, E-mails Between
Janet Dashiell and Lara Coleman, Docket Item No.
52–6.)

11 (Plaintiff's Responses at 7–8.)

From at least August 2005 through April of 2007, Okun
misappropriated money from the Exchanges he owned and
used the money to support a lavish lifestyle and to acquire

personal assets. 12  On March 19, 2009, Okun was convicted

of 23 counts of mail fraud and related crimes, after which

Okun was sentenced to 100 years in prison. 13  Coleman also
pleaded guilty for her participation in Okun's crimes. (Id.)

12 (MSJ at 2 (citing Complaint ¶¶ 24–26).)

13 (Complaint ¶ 27; Answer ¶ 27.)

In May of 2007, 1031 Advance declared bankruptcy.
(Plaintiff's Responses at 5.)

B. Procedural History
*2  On October 27, 2010, Plaintiff filed his Complaint

alleging a single cause of action for legal malpractice.
(See Complaint ¶¶ 113–24.) Plaintiff filed the Complaint as
Chapter 11 Trustee of the Trust for 1031 Advance and the
other 1031 Debtors, which owns their respective claims and
causes of action. (See id. ¶¶ 5, 12.)

On November 19, 2010, the Court granted Plaintiff's Motion
to relate cases, and related this case with Hunter, et al. v.
Citibank, et al., Case No. 09–2079 JW (“Hunter” ). (See
Docket Item No. 18.) The Hunter action involves Exchange
clients who had invested with QIs owned by Okun and whose

funds were lost due to his criminal enterprise. 14

14 (See Order Granting in part and Denying in part
Defendants' Various Motions to Dismiss at 2
(describing factual allegations), hereafter, “Hunter
Dismissal Order,” Hunter Docket Item No. 264.)

Presently before the Court are Plaintiff's Motion to Amend
Complaint and Defendant's Motion for Summary Judgment
or Partial Summary Judgment.

III. STANDARDS

A. Motion to Amend
When a party can no longer amend a pleading as a matter
of right under Federal Rule of Civil Procedure Rule 15(a),
the party must either petition the court for leave to amend or
obtain consent from the adverse parties. Fed.R.Civ.P. 15(a);
Keniston v. Roberts, 717 F.2d 1295, 1300 (9th Cir.1983).
Leave to amend under Fed.R.Civ.P. 15(a) “shall be freely
given when justice so requires.” Keniston, 717 F.2d at
1300. “This policy is to be applied with extreme liberality.”
Eminence Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 1051
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(9th Cir.2003); Owens v. Kaiser Found. Health Plan, Inc., 244
F.3d 708, 712 (9th Cir.2001).

However, leave to amend need not be granted where the
amendment: (1) prejudices the opposing party; (2) is sought
in bad faith; (3) produces an undue delay in litigation; or
(4) is futile. Amerisource Bergen Corp. v. Dialysist West,
Inc., 465 F.3d 946, 951 (9th Cir.2006); Bowles v. Reade, 198
F.3d 752, 757 (9th Cir.1999). Prejudice to the defendant is
the most important factor, but amendment may be denied
upon a sufficiently strong showing of the other factors. See
Eminence Capital, 316 F.3d at 1052; Keniston, 717 F.2d at
1300. The burden of showing prejudice rests on the party
opposing amendment. DCD Programs, Ltd. v. Leighton, 833
F.2d 183, 186 (9th Cir.1987).

B. Summary Judgment
Summary judgment is proper when the moving party shows
that there is no genuine dispute as to any material fact.
Fed.R.Civ.P. 56(a). The purpose of summary judgment “is
to isolate and dispose of factually unsupported claims or
defenses.” Celotex v. Catrett, 477 U.S. 317, 323–24, 106 S.Ct.
2548, 91 L.Ed.2d 265 (1986). The moving party “always
bears the initial responsibility of informing the district court
of the basis for its motion, and identifying the evidence which
it believes demonstrates the absence of a genuine issue of
material fact.” Id. at 323. If the moving party meets its initial
burden, the “burden then shifts to the nonmoving party to
establish, beyond the pleadings, that there is a genuine issue
for trial.” Miller v. Glenn Miller Prods., Inc., 454 F.3d 975,
987 (9th Cir.2006) (citing Celotex, 477 U.S. at 324).

*3  When evaluating a motion for summary judgment,
the court views the evidence through the prism of the
evidentiary standard of proof that would pertain at trial.
Anderson v. Liberty Lobby Inc., 477 U.S. 242, 255, 106
S.Ct. 2505, 91 L.Ed.2d 202 (1986). The court draws all
reasonable inferences in favor of the nonmoving party,
including questions of credibility and of the weight that
particular evidence is accorded. See, e.g., Masson v. New
Yorker Magazine, Inc., 501 U.S. 496, 520, 111 S.Ct. 2419,
115 L.Ed.2d 447 (1992). The court determines whether the
non-moving party's “specific facts,” coupled with disputed
background or contextual facts, are such that a reasonable
jury might return a verdict for the non-moving party. T.W.
Elec. Serv. v. Pac. Elec. Contractors, 809 F.2d 626, 631 (9th
Cir.1987). In such a case, summary judgment is inappropriate.
Anderson, 477 U.S. at 248. However, where a rational trier
of fact could not find for the non-moving party based on

the record as a whole, there is no “genuine issue for trial.”
Matsushita Elec. Indus. Co. v. Zenith Radio, 475 U.S. 574,
587, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986).

IV. DISCUSSION

A. Motion to Amend
Plaintiff moves to amend his Complaint to assert four new
causes of action: Partial Equitable Indemnity for Malpractice,
Equitable Subrogation for Malpractice, Trust Claim for
Malpractice, and Bailment for Malpractice. (Motion to
Amend at 8.) Defendant contends that Plaintiff should not be
granted leave to amend because amendment at this stage in
the litigation would cause undue prejudice to Defendant and

be futile. 15

15 (Defendant Silicon Valley Law Group's
Memorandum of Points & Authorities in
Opposition to Plaintiff's Motion to File a First
Amended Complaint at 1, hereafter, “Amendment
Opp'n,” Docket Item No. 67.)

Prejudice to a party opposing amendment may result from
any number of factors leading to “[e]xpense, delay, and wear
and tear on individuals and companies.” Kaplan v. Rose, 49
F.3d 1363, 1370 (9th Cir.1994) (citation omitted). Prejudice
may arise if the amendment to the complaint would greatly
alter the basis of the lawsuit by adding new claims based on
different legal theories late in the litigation, thus requiring
“an entirely new course of defense.” See Morongo Band of
Mission Indians v. Rose, 893 F.2d 1074, 1079 (9th Cir.1990).
The necessity of additional discovery, as well as the fact that
a motion for summary judgment has already been filed, may
be considered as factors causing prejudice. See, e.g., M/V Am.
Queen v. San Diego Marine Const. Corp., 708 F.2d 1483,
1492 (9th Cir.1983). The likelihood of prejudice is greater
where discovery has already closed and trial is relatively
near. See, e.g., Texaco, Inc. v. Ponsoldt, 939 F.2d 794, 799
(9th Cir.1991). In addition, “late amendments to assert new
theories are not reviewed favorably when the facts and the
theory have been known to the party seeking amendment
since the inception of the cause of action.” Acri v. Int'l Ass'n of
Machinists & Aerospace Workers, 781 F.2d 1393, 1398 (9th
Cir.1986) (citations omitted).

Here, the Court finds that Defendant has met its burden
of establishing undue prejudice from Plaintiff's proposed
amendment. Discovery in this matter closed on October
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5, 2011. (See Docket Item No. 54.) Contrary to Plaintiff's
assertions, Defendant has listed specific questions that it
would have asked nearly forty deposition witnesses had

it been aware of Plaintiff's amended claims . 16  Further,
Defendant has already submitted a Motion for Summary
Judgment that Plaintiff concedes would be rendered moot (at

least in part) by his proposed amendments. 17  Thus, Plaintiff's
amendments require a “new course of defense” after the close
of discovery, giving rise to undue prejudice. See Morango
Band of Mission Indians, 893 F.2d at 1079.

16 (See Amendment Opp'n at 6–7.)

17 (See Motion to Amend at 9.)

*4  Further, Plaintiff has been on notice since at least
November of 2010 that Defendant would take the position
that Plaintiff lacked standing to recover for damages sustained

by exchanger clients. 18  As early as 2009, one year
before Plaintiff filed his initial complaint in this matter,
a bankruptcy court in a related matter concluded that the
bankruptcy trustee lacked standing to assert claims on

behalf of exchanger clients. 19  Defendant also asserted that
the Qualified Intermediaries did not constitute trusts in a
Motion for Summary Judgment in Hunter, of which Plaintiff

received notice in January of 2011. 20  Thus, although Plaintiff
contends that his Motion to Amend “respond[s] to arguments
raised by [Defendant] in its [Motion for Summary Judgment]

and in its recent expert reports,” 21  Plaintiff has been on
notice for nearly a year that Defendant would raise these
arguments. Plaintiff's decision not to seek leave to amend
until after discovery has closed and a Motion for Summary
Judgment has been filed constitute undue delay that, when
considered alongside the prejudice discussed above, weighs
against granting leave to amend.

18 (See Answer at 17.)

19 See In re 1031 Tax Group, LLC, 420 B.R. 178,
194 (Bankr.S.D.N.Y.2009) (“[T]he trustee does
not have constitutional standing to recover from
Citibank money lost by the 1031 Debtors' exchange
participants who were waiting to complete their
1031 exchange transactions when Okun looted
funds from the Citibank bank accounts”).

20 (See Hunter Docket Item No. 447.)

21 (See Motion to Amend at 9.)

Plaintiff contends that late amendment will not prejudice
Defendant because the topic on which Defendant asserts
that additional discovery would be necessary is already an
issue in the related Hunter litigation and thus has been the

subject of ample discovery. 22  The Court finds, however, that
while the taking of discovery on these issues in a related
matter does somewhat mitigate the prejudice to Defendant,
it is insufficient to eliminate the prejudice that arises from
responding to claims involving new facts after the discovery
deadline. Even though the existence of a trust relationship
is at issue in the Hunter litigation, the Hunter plaintiffs are
proceeding under a different theory of liability, and disputing
the actual existence of a trust is only one of the many

possible defenses that Defendant can pursue in that case . 23

Accordingly, although Defendant did take the position in
Hunter that no trust was created between 1031 Advance and
its clients, its primary argument to date in that action has been
that the Hunter plaintiffs cannot meet their burden of proving
that Defendant had actual knowledge of Okun's misdeeds, as

is necessary to support their Aiding and Abetting claim. 24

Thus, though Plaintiff contends his proposed amendments
require no additional discovery, the Court cannot simply
discount Defendant's contention that it would have asked
additional questions of exchanger clients had Plaintiff's

Complaint been amended sooner. 25  In light of Plaintiff's
failure to provide any reason for not seeking amendment
earlier, this prejudice is sufficient to deny amendment.

22 (See Reply Memorandum of Points and Authorities
of Plaintiff Trustee in Support of Motion to File a
First Amended Complaint at 2–3, Docket Item No.
73.)

23 (See Hunter Dismissal Order at 26–27 (explaining
elements of the plaintiffs' claims in Hunter ).)

24 (See, e.g., Defendant Silicon Valley Law Group's
Motion for Summary Judgment in Hunter (arguing
that Defendant should be granted summary
judgment due to Plaintiff's lack of evidence
that Defendants had actual knowledge of Okun's
criminal activity), Hunter Docket Item No. 402.)

25 (See Amendment Opp'n at 6–7.)

Accordingly, the Court DENIES Plaintiff's Motion to Amend.
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B. Motion for Summary Judgment
Defendant moves for summary judgment on the ground that
the undisputed facts establish that Plaintiff is barred from
recovery on the basis of unclean hands on the part of 1031
Advance. (MSJ at 1.) Defendant contends that because 1031
Advance was owned entirely by Okun, it cannot seek to
recover funds that Okun himself wrongly misappropriated.
(Id.) Plaintiff responds that the unclean hands doctrine does
not bar recovery because the wrongful conduct of Okun
cannot be imputed to 1031 Advance or the bankruptcy

trustee. 26

26 (Trustee's Memorandum of Points and Authorities
in Opposition to SVLG's Motion for Summary
Judgment, or in the Alternative, Partial Summary
Judgment at 16–31, hereafter, “MSJ Opp'n,”
Docket Item No. 68.)

*5  The unclean hands doctrine “demands that a plaintiff
act fairly in the matter for which he seeks a remedy. He
must come into court with clean hands, and keep them clean,
or he will be denied relief, regardless of the merits of his
claim.” Kendall–Jackson Winery, Ltd. v. Superior Court of
Stanislaus Cnty., 76 Cal.App.4th 970, 978, 90 Cal.Rptr.2d
743 (Cal.Ct.App.1999) (citations omitted). To be applicable,
“[t]he misconduct which brings the clean hands doctrine into
operation must relate directly to the transaction concerning
which the complaint is made, i.e., it must pertain to the
very subject matter involved and affect the equitable relations
between the litigants.” Vacco Indus., Inc. v. Van Den Berg,
5 Cal.App.4th 34, 52, 6 Cal.Rptr.2d 602 (Cal.Ct.App.1992)
(citation omitted). The critical issues are (1) “the nature of
the conduct, not the party at whom it is directed,” and (2)
“the impact that such conduct has on the equitable relations
between the parties.” Id. (emphasis in original). In the context
of legal malpractice claims, the unclean hands doctrine
applies to prevent wrongdoers who intentionally violate the
law from seeking recovery from attorneys who were merely
negligent in allowing them to do so. See Chapman v. Superior
Court, 130 Cal.App.4th 261, 276–77, 29 Cal.Rptr.3d 852
(Cal.Ct.App.2005).

Here, Plaintiff does not dispute that Okun misappropriated
1031 Advance exchange funds, and that such conduct
was wrongful and adverse to the interest of the company.
(Complaint ¶¶ 24–28.) Thus, it follows that if Okun himself
were seeking to recover such funds from Defendant, the
unclean hands doctrine would prevent him, as an intentional
wrongdoer, from pursuing a legal malpractice claim against

his attorneys, insofar as they were merely negligent. See
Chapman, 130 Cal.App.4th at 276–77, 29 Cal.Rptr.3d 852.
Thus, the question before the Court is whether, on the basis of
the undisputed facts, Okun's conduct can be imputed to 1031
Advance such that his unclean hands bar the corporation (or,
in this case, its bankruptcy trustee) from seeking recovery.

A corporation is a distinct legal entity, separate from either
its shareholders or its corporate officers. See F.D.I.C. v.
O'Melveny & Myers, 969 F.2d 744, 750 (9th Cir.1992)
(“O'Melveny I” ) (citation omitted), rev'd on other grounds,
O'Melveny & Meyers v. F.D.I.C., 512 U.S. 79, 114 S.Ct.
2048, 129 L.Ed.2d 67 (1994), reaff'd on remand, F.D.I.C. v.
O'Melveny & Meyers, 61 F.2d 17 (9th Cir.1995). Nonetheless,
knowledge of a corporate officer acting within the scope
of his duties is generally imputed to a corporation. See
Peregrine Funding, Inc. v. Sheppard Mullin Richter &
Hampton LLP, 133 Cal.App.4th 658, 679, 35 Cal.Rptr.3d
31 (Cal.Ct.App.2005). A corporate officer's knowledge will
not be imputed to a corporation, however, when he has “no
authority to bind the corporation relative to the fact or matter
within his knowledge.” Id. (citations omitted). Nor will a
corporate officer's knowledge or conduct be imputed to a
corporation if the officer is engaged in activity that is adverse
to the interest of the corporation. See O'Melveny I, 969 F.2d
at 750 (applying California law to analyze when conduct of
officer or shareholder is imputed to corporation). Thus, when
a corporate officer collaborates with outsiders to defraud a
corporation, knowledge of the fraud is not attributable to
the corporation. See Peregrine, 133 Cal.App.4th at 679, 35
Cal.Rptr.3d 31.

*6  California courts have recognized a limited exception
to the rule that the acts of an officer acting adversely to
a company will not be attributed to it. In Peregrine, the
court imputed the fraudulent conduct of an officer and
sole-shareholder to the corporation in spite of the fact that
his actions were adverse to it. 133 Cal.App.4th at 679,
35 Cal.Rptr.3d 31. The court reasoned that because the
perpetrator of the fraud “was also the owner and sole person
in control of [the corporation], his fraud is properly imputed
to [the corporation].” Id. Courts have declined to impute this
exception, however, where it has not been established that all
relevant decision makers for the corporation were engaged in
the fraud. See Casey v. U.S. Bank Nat'l Ass'n, 127 Cal.App.4th
1138, 1143, 26 Cal.Rptr.3d 401 (Cal.Ct.App.2005). Thus,
finding that a corporation is barred from recovery on the basis
of unclean hands is appropriate at the summary judgment
stage only if the undisputed evidence meets the standard set
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forth in Peregrine, namely, that those who perpetrated the
fraud solely control the corporation.

In support of its contention that Okun's fraudulent conduct
should be imputed to 1031 Advance, Defendant relies on the
following evidence:

1. Plaintiff's Complaint alleges that, “[E]ntities owned in
whole or in part by Okun purchased control of the 1031
Debtors.” (Complaint ¶ 22 (emphasis added).)

2. As of December 19, 2006, 1031 Tax Group was the
sole owner of 100% of the shares of the 1031 Advance.
Okun was the sole member of 1031 Tax Group. (Plaintiff's
Responses at 3.)

3. On March 5, 2007, Okun sent all employees an e-mail
stating that in spite of whatever corporate restructuring was
taking place, he made all final decisions as to how the
business was run. (Sturmer Decl., Ex. K, Docket Item No.
52–6.)

4. Dashiell, as President of 1031 Advance, learned in
February of 2007 that $8 million had been taken by Okun

without her knowledge . 27  Upon learning that Okun had
taken funds in violation of the investment guidelines,
Dashiell could have demanded immediate control over
all funds and placed the funds where they would be

inaccessible to Okun, but did not do so. 28

27 (Sturmer Decl., Ex. D, Deposition of Janet Dashiell
Vol. 1 at 122:6–122:15, hereafter, “Dashiell Depo.
1,” Docket Item No. 52–5.)

28 (Sturmer Decl., Ex. C, Deposition of Lara Coleman
at 439:17–441:12, hereafter, “Coleman Depo. 1,”
Docket Item No. 52–5.)

5. Even after learning of these loans and developing
serious concerns about the ability of 1031 Advance to
close its accounts, Dashiell continued trying to bring in

new clients. 29  Dashiell did not instruct employees to stop

accepting new accounts until the end of April, 2007. 30

29 (See Sturmer Decl., Ex. Y, E-mail from Dashiell
at 1 (stating that she is trying to generate new
business), Docket Item No. 52–7; Sturmer Decl.,
Ex. X, Deposition of Anita Hunter at 135:7–137:14
(explaining that Dashiell was trying to close a deal
with her in February and March of 2007 and did

not disclose that Okun had been using funds for his
own use), Docket Item No. 52–7.)

30 (Sturmer Decl., Ex. Z, E-mail from Dashiell,
Docket Item No. 52–7.)

6. Many members of Okuns' senior management and
in-house lawyers knew that Okun was stealing funds,
including David Field, Richard Simring and Lara Coleman,

the Chief Operating Officer of 1031 Tax Group. 31

31 (Coleman Depo. 1 at 378:1–379:7.)

Plaintiff responds that Okun's fraudulent conduct should
not be imputed to 1031 Advance because Dashiell, as the
President of 1031 Advance, maintained day-to-day control of
the corporation and was not a part of Okun's fraud. Plaintiff
contends that Dashiell would have stopped the fraud had she
been aware of it, and thus Okun must be viewed an officer
collaborating with outsiders to defraud a corporation whose

management was not complacent in perpetrating the fraud. 32

In support of this contention, Plaintiff relies on the following
evidence:

32 (MSJ Opp'n at 24–26.)

*7  1. In February of 2007, Dashiell was in the process of
setting up segregated accounts at Citibank for subsidiaries

of 1031 Tax Group. 33  She had the authority to do this,
and was poised to start moving all of the funds into those
accounts. (Id.) The signatories for these accounts were
going to be herself, David Field and Nicole Elder. (Id.)
Okun would not be a signatory. (Id.)

33 (Declaration of Michael S. Devorkin in Opposition
to SVLG's Motion for Summary Judgment or,
in the Alternative, Partial Summary Judgment,
hereafter, “Devorkin Decl.,” Ex. 8, Deposition
of Janet Dashiell at 332:20–334:15, hereafter,
“Dashiell Depo. 2,” Docket Item No. 69–5.)

2. The Declaration of James Lukenda, Chief Restructuring
Officer of 1031 Tax Group, that Okun is the sole member
of 1031 Tax Group, but that Okun was not involved in the

day-to-day operations of the QI businesses. 34

34 (See Defendant Silicon Valley Law Group's
Request for Judicial Notice in Support of Motion
for Summary Judgment or, in the Alternative,
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Partial Summary Judgment, Ex. B, Declaration of
James Lukenda ¶¶ 10–11, Docket Item No. 52–9.)

3. When Dashiell learned that $8 million had been
borrowed by Okun without her prior knowledge, she
was “livid” toward Coleman and said that she could not

transfer money whenever she felt like it . 35  Okun said
he would handle the situation, and told Dashiell that the
money would come back immediately. (Id.) Okun told
Coleman that they needed to close the loan immediately
to keep Dashiell confident that he would close every
loan he borrowed. (Id.) The money was replaced within
about seven days. (Id.) Replacing money this quickly was
atypical. A week's worth of interest was paid on this loan,
which was also completely atypical. (Id.) Dashiell was
informed that the money had been replaced. (Id.)

35 (Devorkin Decl., Ex. 7, Deposition of Lara
Coleman at 228:4–231:23, hereafter, “Coleman
Depo. 2,” Docket Item No. 69–3.)

4. March 23, 2007, was the first time that Dashiell began
to suspect that the money being taken from accounts was
not being used for down payments on real estate [i.e., for
legitimate business purposes]. (Dashiell Depo 1. at 116:10–
17.) Dashiell began to suspect that this was taking place
when she learned that Okun had borrowed $700,000 to
pay the expenses of another of his companies, and not to
buy real estate. (Id. at 117:1–117:10, 35 Cal.Rptr.3d 31.)
She then opened an account at Countrywide Bank and
transferred funds from Wachovia to Countrywide, where
she would be the only authorized signatory. (Id. at 128:15–
24, 35 Cal.Rptr.3d 31.)

Upon review, the Court finds that the undisputed facts do not
establish that Okun's fraudulent conduct should be imputed
to 1031 Advance as a matter of law. Although it is clear
with the benefit of hindsight that Dashiell was ineffective at
stopping Okun's fraud, the undisputed facts do not establish
that those perpetrating the fraud were solely responsible for
running 1031 Advance. Defendant's own evidence indicates
that Dashiell had the authority to move Exchanger funds
to accounts where Okun could not access them when
she realized he was taking loans without her knowledge.
(Coleman Depo. 1 at 439:17–441:12.) Defendant's evidence
also establishes that Okun took active steps to conceal the
fraudulent conduct from Dashiell, believing it was important
that she remain unaware of the fraud. (Coleman Depo. 2 at
228:4–231:23.) Further, while it is undisputed that Coleman
withdrew exchange funds at Okun's request when he told her

to, the evidence does not establish whether removal of such
funds was actually within Okun's authority with regard to the
corporation, or whether the removal was merely allowed to
take place because Okun successfully hid his fraud from the

corporation's management. 36  Thus, a triable issue exists as
to Dashiell's role in the corporation as well as in the alleged
fraud by Okun.

36 (See Coleman Depo. 1 at 438:15–438:20.)

*8  Accordingly, the Court DENIES Defendant's Motion for
Summary Judgment on the basis of Plaintiff's unclean hands.

C. Motion for Partial Summary Judgment
Defendant moves for partial summary judgment on the issue
of whether Plaintiff has standing to seek damages for the
funds deposited by 1031 clients which were misappropriated
by Okun. Defendant contends that although such funds
were in the possession of 1031 Advance at the time of its
bankruptcy petition, they represent injuries to the individual
investors, and not to 1031 Advance itself, giving the trustee
no standing to seek damages which would include the funds.
(MSJ at 18.) Plaintiff responds that the proper measure of
damages is the amount necessary to restore 1031 Advance
to the position it was in before Okun misappropriated the
funds, and is thus equal to the total amount of funds

misappropriated. 37

37 (MSJ Opp'n at 4.)

Upon review, the Court finds that this subject is inadequately
briefed, and DENIES the Motion without prejudice to
Defendant to refile. Although Defendant's Motion is framed
in terms of the trustee's standing, the Court finds that the
question before it is not one of standing, but rather of the
proper measure of damages to 1031 Advance once standing
is established. The cases relied upon by Defendant address
instances of a bankruptcy trustee seeking to assert a claim that
is the legal property of another. See, e.g., Caplin v. Marine
Midland Grace Trust, 406 U.S. 416, 420, 92 S.Ct. 1678,
32 L.Ed.2d 195 (1988); Williams v. Cal. 1st Bank, 859 F.2d
664, 665–67 (9th Cir.1988). Here, there is no question that
a claim for legal malpractice is the property of the debtor

corporation. 38  Thus, Caplin and Williams are inapposite to
the trustee's standing to assert a legal malpractice claim.
The cases relied upon by the trustee, by contrast, establish
that the dissipation of a corporation's assets confers standing
upon a corporation, but do not address the proper measure
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of damages based on the loss of assets. See, e.g., Smith v.
Arthur Andersen LLP, 421 F.3d 989, 1005 (9th Cir.2005) (“We
need not and do not express any opinion on the appropriate
measure of damages in this case. The only question before
us is whether the trustee has sufficiently alleged an injury to
[the corporation].”). Thus, the Court finds that these cases are
also inapposite to the question of the proper measurement of
damages to a corporation when funds deposited by clients are
misappropriated.

38 See Office of Statewide Health Planning and Dev.
v. Musick, Peeler & Garrett, 76 Cal.App.4th 830,
833–34, 90 Cal.Rptr.2d 705 (Cal.Ct.App.1999);
see also Baum v. Duckor, Spradling & Metzger,
72 Cal.App.4th 54, 66, 84 Cal.Rptr.2d 703
(Cal.Ct.App.1999) (explaining that claim for
malpractice belongs to client to whom attorney
owed duty).

Accordingly, the Court DENIES Defendant's Motion for
Partial Summary Judgment without prejudice to refile a
dispositive motion on the issue of the appropriate measure of
damages to 1031 Advance.

V. CONCLUSION

The Court DENIES Plaintiff's Motion to Amended, DENIES
Defendant's Motion for Summary Judgment and DENIES
Defendant's Motion for Partial Summary Judgment without
prejudice.

All Citations

Not Reported in F.Supp.2d, 2011 WL 6990187

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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ORDER GRANTING IN PART AND DENYING IN
PART DEFENDANTS' MOTION TO DISMISS AND
DENYING DEFENDANTS' MOTION TO STRIKE

SAMUEL CONTI, District Judge.

I. INTRODUCTION
*1  Plaintiffs Sandra McKinnon (“Ms.McKinnon”) and

Kristen Tool (“Ms.Tool”) (collectively “Plaintiffs”) bring
this putative class action against Dollar Thrifty Automotive
Group, Inc., a Delaware corporation headquartered in
Oklahoma, and its subsidiaries Dollar Rent A Car, Inc.
and DTG Operations, Inc. (collectively “Defendants”), both
Oklahoma corporations. Plaintiffs, customers of Defendants,
allege that Defendants defrauded Plaintiffs and other
customers in California and Oklahoma, and potentially
elsewhere as well. ECF No. 26 (“FAC”). Defendants now
move to dismiss Plaintiffs' FAC and strike Plaintiffs' class
allegations. ECF No. 33 (“MTS”); ECF No. 34 (“MTD”).

The motions are fully briefed, 1  and are suitable for

determination without oral argument, Civ. L.R. 7–1(b). For
the reasons explained below, Defendants' motion to dismiss
is GRANTED in part and DENIED in part, and Defendants'
motion to strike is DENIED.

1 ECF No. 40 (“Opp'n to MTD”); ECF No. 41
(“Opp'n to MTS”); ECF No. 44 (“Reply ISO
MTS”); ECF No. 45 (“Reply ISO MTD”).

II. BACKGROUND
Defendants are car rental companies. FAC ¶¶ 5–7. Named
Plaintiffs were customers of Defendants who rented cars in
California (Ms. Tool) and Oklahoma (Ms. McKinnon). Id. ¶¶
3–4. Plaintiffs allege that Defendants organized a scheme to
defraud consumers either by fraudulently signing customers
up for collision damage waivers, car insurance, and other
added services, or by misleading customers into signing up
for such services. Id. ¶ 1. Plaintiffs claim that Defendants'
conduct amounted to a systematic, nationwide program
through which Defendants' employees and agents would dupe
customers into buying services that those customers had
specifically declined or attempted to decline. Id. ¶ 12.

Ms. McKinnon, a California resident, alleges that she made
an online reservation through Defendants' reservation system
and specifically declined all available optional add-ons at
that time. Id. ¶ 13. However, Plaintiffs aver that when Ms.
McKinnon picked up her car from Defendants' facility in the
Tulsa airport, Defendants' agent tried to offer her a variety of
additional services, all of which she orally declined. Id. When
Ms. McKinnon was asked to sign an electronic signature
pad to complete her transaction, Defendants' agent told her
to initial certain areas in order to decline the add-ons. Id.
She did so and was handed a folded-up copy of her rental
contract, though the agent allegedly did not discuss the total
amount charged. Id. When Ms. McKinnon returned the car to
Defendants, she was allegedly charged an additional $359.65,
almost the total cost of the rental car. Id. Defendants' manager
at the Tulsa airport would not discuss the charges with her,
and Defendants' other employees allegedly said in reference
to Defendants, “They never give the money back. You are not
going to get your money back.” Id. ¶ 14. Ms. McKinnon tried
contacting Defendants after that, including by sending them a
written demand for the return of her money, but to no avail. Id.
Ms. Tool's experience was substantially similar, though she
(unlike Ms. McKinnon) allegedly disputed her charges with
her credit company. See id. ¶ 15. Plaintiffs' FAC includes a
litany of other consumers' reviews of Defendants' services,
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all reporting experiences similar to Ms. McKinnon's and Ms.
Tool's. See id. ¶¶ 17–20.

*2  In both Ms. Tool and Ms. McKinnon's cases, Defendants'
records allegedly show that Plaintiffs' electronic signatures
and checked boxes from the touchpads they were offered
when picking up their cars indicate that Plaintiffs accepted
Defendants' additional services instead of declining them, as
Defendants' agents allegedly led Plaintiffs to believe. See id.
Defendants therefore told Plaintiffs that, since their records
indicate that Plaintiffs opted into all charges, Plaintiffs have
no recourse against Defendants. Id. ¶¶ 16–17. Plaintiffs aver
that they never intended to accept any of these charges
and that Defendants' agents instructed them that signing
and checking the electronic forms they were offered would
decline the add-ons. See id. ¶¶ 15–20. Plaintiffs further allege
that Defendants never reviewed the final contract or final
charges with them, suggesting that Defendants rely on the
hustle and rush of airports to send their customers away
without having reviewed their rental charges. Id. ¶¶ 19–
20. According to Plaintiffs, Defendants' business model is
built on incentivizing this sort of fraud, because Defendants'
employees are paid minimum wage but make commissions
of up to 12 percent on the sales of addons, while employees
who fail to obtain “an average 30 per day upsales of
additional options for three months” may be terminated
without eligibility for unemployment. Id. ¶ 18.

Plaintiffs therefore brought this action on behalf of
themselves and other similarly situated customers of
Defendants, asserting the following causes of action: (1)
violations of California's Unfair Competition Law (“UCL”),
Cal. Bus. & Prof.Code §§ 17200 et seq., for unlawful, unfair,
and fraudulent business acts and practices; (2) violations of
California's Consumers Legal Remedies Act (“CLRA”), Cal.
Civ.Code §§ 1750 et seq.; (3) violation of the Oklahoma
Consumer Protection Act (“OCPA”), Okla. Stat. tit. 15,
§ 751 et seq.; (4) breach of contract; (5) breach of the
covenant of good faith and fair dealing; (6) unconscionability;
and (7) common counts, assumpsit, unjust enrichment, and
restitution. Id. ¶¶ 29–78. Defendants now move to dismiss
Plaintiffs' FAC and strike Plaintiffs' class allegations.

III. LEGAL STANDARD

A. Motions to Dismiss
A motion to dismiss under Federal Rule of Civil Procedure
12(b) (6) “tests the legal sufficiency of a claim.” Navarro
v. Block, 250 F.3d 729, 732 (9th Cir.2001). “Dismissal can

be based on the lack of a cognizable legal theory or the
absence of sufficient facts alleged under a cognizable legal
theory.” Balistreri v. Pacifica Police Dep't, 901 F.2d 696,
699 (9th Cir.1988). “When there are well-pleaded factual
allegations, a court should assume their veracity and then
determine whether they plausibly give rise to an entitlement to
relief.” Ashcroft v. Iqbal, 556 U.S. 662, 664, 129 S.Ct. 1937,
173 L.Ed.2d 868 (2009). However, “the tenet that a court must
accept as true all of the allegations contained in a complaint
is inapplicable to legal conclusions. Threadbare recitals of the
elements of a cause of action, supported by mere conclusory
statements, do not suffice.” Id. at 663 (citing Bell Atl. Corp. v.
Twombly, 550 U.S. 544, 555, 127 S.Ct. 1955, 167 L.Ed.2d 929
(2007)). The allegations made in a complaint must be both
“sufficiently detailed to give fair notice to the opposing party
of the nature of the claim so that the party may effectively
defend against it” and “sufficiently plausible” such that “it
is not unfair to require the opposing party to be subjected
to the expense of discovery.” Starr v. Baca, 633 F.3d 1191,
1204 (9th Cir.2011). A court's review of a motion to dismiss
is generally “limited to the complaint, materials incorporated
into the complaint by reference, and matters of which the
court may take judicial notice.” See Kourtis v. Cameron, 419
F.3d 989, 994 n. 2 (9th Cir.2005).

B. Motions to Strike
*3  Federal Rule of Civil Procedure 12(f) provides that

a court may, on its own or on a motion, “strike from a
pleading an insufficient defense or any redundant, immaterial,
impertinent, or scandalous matter.” Motions to strike “are
generally disfavored ... [and] are generally not granted
unless it is clear that the matter sought to be stricken
could have no possible bearing on the subject matter of the
litigation.” Rosales v. Citibank, 133 F.Supp.2d 1177, 1180
(N.D.Cal.2001).

IV. DISCUSSION

A. Defendants' Motion to Dismiss
Defendants argue that all of Plaintiffs' claims, except Ms.
Tool's UCL claims, should be dismissed because (1) the
presumption against extraterritorial application of statutes
means that Plaintiffs' UCL, CLRA, and OCPA claims all
fail where Plaintiffs' allegations would cause these statutes
to operate extraterritorially; (2) Plaintiffs' OCPA claims are
barred by the voluntary payment doctrine, a defense that a
payment knowingly made may not be recovered; and (3)
Plaintiffs' common law claims fail because Plaintiffs fail to
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plead essential elements of those claims. Plaintiffs' opposition
brief includes extensive argument about whether Plaintiffs
have sufficiently pled elements of the UCL, CLRA, and
OCPA, but since Defendants' arguments concern whether
Plaintiffs' claims are barred for threshold reasons, the Court
does not address the substance of Plaintiffs' claims at this
point.

a. OCPA and the Voluntary Payment Doctrine
OCPA prohibits, among other things, knowingly making
false or misleading statements or trade practices concerning
consumer transactions. Okla. Stat. tit. 15, §§ 751, 753,
753(13). Plaintiffs claim that Defendants' acts in the Tulsa
airport violate OCPA because Defendants' agents allegedly
“knowingly made false and misleading statements, and
engaged in deceptive trade practices” when they misled Ms.
McKinnon into paying for services she did not want. FAC
¶ 58. Defendants argue that Ms. McKinnon's claim under
OCPA is foreclosed by the “voluntary payment doctrine,
under which money voluntarily paid with full knowledge of
the facts under which it was demanded cannot be recovered.”
MTD at 7 (internal citations and quotations omitted).

California law treats the voluntary payment doctrine as
an affirmative defense. See, e.g., Ellsworth v. U.S. Bank,
N.A., ––– F.Supp.2d. ––––, No. C 12–02506 LB, 2012
WL 6176905, *14 (N.D.Cal. Dec.11, 2012). Motions to
dismiss based on affirmative defenses can be granted if
the complaint's allegations, with all inferences drawn in
the plaintiff's favor, nonetheless show that the affirmative
defense is obvious on the face of the complaint. See Von
Saher v. Norton Simon Museum of Art at Pasadena, 592 F.3d
954, 969 (9th Cir.2010). The Court does not find that the
affirmative defense of the voluntary payment doctrine was
obvious on the face of the FAC. The parties dispute whether
Ms. McKinnon's payment was made “with full knowledge
of the facts,” and the cases Defendants cite to resolve
this issue, C9 Ventures v. SVC–West, L.P., 202 Cal.App.4th
1483, 1501, 136 Cal.Rptr.3d 550 (Cal.Ct.App.2012), and
Marin Storage & Trucking, Inc. v. Benco Contracting &
Eng'g, Inc., 89 Cal.App.4th 1042, 1049, 107 Cal.Rptr.2d 645
(Cal.Ct.App.2001), are inapposite because they state the rule
that parties to a valid contract must be held to the provisions of
that contract regardless of whether they were aware of those
provisions. That is a different question from whether a party
actually had knowledge of those provisions for purposes other
than contract enforcement.

*4  Plaintiffs' OCPA claims as to Ms. McKinnon are
therefore undisturbed. Plaintiffs' OCPA claims as to Ms. Tool
are discussed below.

b. Extraterritorial Application of the UCL, CLRA, and
OCPA

The UCL makes actionable any “unlawful, unfair or
fraudulent business act or practice.” Cal. Bus. & Prof.Code
§ 17200. Similarly, the CLRA prohibits “unfair methods
of competition and unfair or deceptive acts or practices.”
Cal. Civ.Code § 1770. OCPA prohibits, among other things,
knowingly making false or misleading statements or trade
practices concerning consumer transactions. Okla. Stat. tit.
15, §§ 751, 753, 753(13).

California law presumes that the Legislature did not intend a
statute to be “operative, with respect to occurrences outside
the state, ... unless such intention is clearly expressed or
reasonably to be inferred from the language of the act
or from its purpose, subject matter or history.” Sullivan
v. Oracle Corp., 51 Cal.4th 1191, 1207, 127 Cal.Rptr.3d
185, 254 P.3d 237 (Cal.2011) (citations and quotations
omitted). With regard to the UCL and CLRA, non-California
residents' claims are not supported “where none of the
alleged misconduct or injuries occurred in California.”
Clothesrigger, Inc. v. GTE Corp., 191 Cal.App.3d 605,
612–13, 236 Cal.Rptr. 605 (1987) (citing Norwest Mortg.
Inc. v. Superior Court, 72 Cal.App.4th 214, 222, 85
Cal.Rptr.2d 18 (Cal.Ct.App.1999)); Banks v. Nissan N. Am.,
Inc., 2012 U.S. Dist. LEXIS 37754, *3 (N.D.Cal. Mar. 20,
2012). Oklahoma law is in accord with the presumption
against extraterritoriality. Harvell v. Goodyear Tire & Rubber
Co., 164 P.3d 1028, 1037 (Okla.2007) (“Courts have
generally determined that the focus of the inquiry concerning
application of [consumer protection statutes] to out-of-state
consumers is whether the offending consumer transaction
occurred with[in] the state.”)

Defendants argue that Ms. McKinnon's UCL and
CLRA claims are barred by the presumption against
extraterritoriality since they “depend on actions and alleged
injuries occurring in Oklahoma,” because Plaintiffs allege
that Defendants' agents “tried to up-sell” Ms. McKinnon
in the Tulsa airport, that she was fraudulently charged by

Defendants in Tulsa, and that she paid Defendants in Tulsa. 2

See MTD at 7. Defendants conclude that if Ms. McKinnon's
injuries took place in Oklahoma, then no California statute
can encompass those injuries. Defendants make the same
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territorial argument as to Ms. Tool's OCPA claim, since the
core of Ms. Tool's allegations about Defendants' behavior is
located in California, not Oklahoma. Id. at 7–8.

2 Defendants' footnotes also raise the argument,
which Plaintiffs join, that applying California
statutes to an Oklahoma transaction would violate
the Dormant Commerce Clause. See MTD at 7 n. 7;
Opp'n to MTD at 8 n. 2; Reply ISO MTD at 4 n. 3.
The Court declines to address this argument at this
point, because the Court finds that the presumption
against extraterritoriality bars Plaintiffs' claims as
to Ms. McKinnon as pled in Plaintiffs' FAC.

Plaintiffs allege that Defendants do business in California
through their website and at California airports, thereby
linking Defendants to this jurisdiction. FAC ¶¶ 5–7. Further,
as to Ms. McKinnon's injuries, Plaintiffs argue that “even
though [Ms. McKinnon] picked up the vehicle in Oklahoma,
she made the reservation for the rental, where she specifically
placed [Defendants] on notice that she specifically declined
all available additional optional add-ons, in California. As
such her injury also occurred in the State of California.” Opp'n
to MTD at 8.

*5  With regard to Ms. McKinnon, Plaintiffs also argue that
“California residents ... may bring claims under the UCL and
CLRA regardless of where the ‘injury’ took place.” Opp'n
to MTD at 7. In support of this, Plaintiffs cite Allstate Ins.
Co. v. Hague, 449 U.S. 302, 315, 101 S.Ct. 633, 66 L.Ed.2d
521 (1981), for the principle that “[n]umerous cases have
applied the law of a jurisdiction other than the alleged situs of
the injury where there existed some other link between that
jurisdiction and the occurrence.” Id. Plaintiffs cite Allstate 's
holding correctly, but the issue in Allstate involved choice of
law, not the reach of one particular state's statute. Allstate does
not support Plaintiffs' broad claim that California residents
can bring UCL and CLRA claims regardless of where their
injuries take place.

Plaintiffs further cite Stop Youth Addiction v. Lucky Stores,
Inc., 17 Cal.4th 553, 570, 71 Cal.Rptr.2d 731, 950 P.2d
1086 (Cal.Ct.App.1998), to argue that because the California
Legislature deleted the language “in this state” from the UCL
in 1992, they meant for the UCL to encompass past activity
and out-of-state activity. Id. However, California courts have
already rejected this argument. Norwest, 72 Cal.App.4th at
223–24, 85 Cal.Rptr.2d 18 (“The 1992 amendment did not
expand the conduct regulated by the UCL. It clarified the

scope of injunctive relief available to a plaintiff who was
already entitled to pursue a claim under the UCL.”).

None of Plaintiffs' other cases are apposite. Both Yu v.
Signet Bank/Virginia, 69 Cal.App.4th 1377, 1381–82, 82
Cal.Rptr.2d 304 (Cal.Ct.App.1999), and Speyer v. Avis Rent A
Car System, Inc., 415 F.Supp.2d 1090, 1099 (S.D.Cal.2005),
affirm the rule that California residents can bring claims
against out-of-state defendants if their injuries occurred in
California. Moreover, Speyer noted that similarly situated
plaintiffs could state a UCL claim if they were harmed at
the moment they received unlawful online rental quotes from
the out-of-state car rental defendants, but that is not what
Plaintiffs pled here. In any event, Speyer partly concerned
an underlying California statute that specifically prohibited
car rental companies from offering misleading quotes to
customers. 415 F.Supp.2d at 1095.

The Court finds that Plaintiffs' UCL and CLRA claims are too
attenuated as to Ms. McKinnon. Everything Plaintiffs plead
regarding Ms. McKinnon suggests that any harms actually
arose in Oklahoma, when Defendants' agents allegedly
tricked Ms. McKinnon into purchasing unwanted add-ons
at the point of sale. Ms. McKinnon's online reservation,
made from California, was not enough to bring Defendants'
Oklahoma activity within the scope of the UCL and CLRA,
since Plaintiffs did not plead, for example, that Defendants
engaged in any injurious or fraudulent activity at the time Ms.
McKinnon made her reservation.

Similarly, as to Ms. Tool's OCPA claims, the injuries in
question took place in California, and there is no indication
that OCPA encompasses injury to a non-Oklahoma-resident
occurring outside Oklahoma. Plaintiffs argue that Oklahoma

courts do not follow the “lex loci delicti” rule, 3  but rather
the “most significant relationship” test, in determining which
jurisdiction's law should govern a dispute. Opp'n to MTD at
12–13 (citing Brickner, 525 P.2d at 635–37). However, the
issue here is not choice of law but rather whether a state
consumer protection statute should apply extraterritorially—
and the answer is that it cannot. See Harvell, 164 P.3d at 1037
(“[T]he focus of the inquiry concerning the application of
[a consumer protection statute] to out-of-state consumers is
whether the offending consumer transaction occurred with[in]
the state.”).

3 The lex loci delicti rule is a choice of law
rule. It states that “the law of the place of the
injury or where the cause of action arose [ ]
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determines the substantive rights and liabilities of
the parties.” Brickner v. Gooden, 525 P.2d 632, 634
(Okla.1974).

*6  Plaintiffs' CLRA and UCL claims as to Ms. McKinnon
are DISMISSED with leave to amend. Plaintiffs may amend if
they can plead that Ms. McKinnon's injuries occurred within
those statutes' territorial scopes. Plaintiffs' OCPA claims as to
Ms. Tool are DISMISSED with leave to amend for the same
reasons. Plaintiffs' OCPA claims as to Ms. McKinnon remain
undisturbed, as do Plaintiffs' UCL and CLRA claims as to Ms.
Tool.

c. Notice Under the CLRA
Consumers bringing actions under CLRA provisions must
give notice to the alleged offender at least thirty days prior to
the commencement of an action for damages, demanding that
the offender “correct, repair, replace, or otherwise rectify the
goods or services alleged to be in violation of [the CLRA].”
Cal. Civ.Code § 1782. The purpose of this requirement
is to give defendants the opportunity to cure their alleged
violations before they may be held liable for damages.
Outboard Marine Corp. v.Super. Ct., 52 Cal.App.3d 30, 41,
124 Cal.Rptr. 852 (Cal.Ct.App.1975).

Plaintiffs pled, as to the notice requirement, that “[w]ritten
notice pursuant to the provisions of the CLRA was provided
to [Defendants] by Ms. McKinnon on behalf of all Class
members on June 6, 2012.” FAC ¶ 56. Defendants argue that
because Ms. McKinnon lacks standing to bring a CLRA claim
(per the arguments addressed in Section IV.A.b, supra ), her
notice is insufficient to allow Ms. Tool or other putative class
members to bring a CLRA action, because no class has yet
been certified, and Plaintiffs' prayer for damages under the
CLRA as to Ms. Tool would be impermissible without her
having filed a CLRA notice of her own. Reply ISO MTD at 6–
7 (citing Cattie v. Wal–Mart Stores, Inc., 504 F.Supp.2d 939,
949 (S.D.Cal.2007) (holding that CLRA claims for damages
must be dismissed with prejudice if a plaintiff does not
comply with CLRA notice procedures)).

Defendants' arguments are unavailing. First, the Court has not
determined that Ms. McKinnon definitively lacks status to
bring a CLRA claim. As noted in Section IV.A.b supra, Ms.
McKinnon may yet plead a CLRA claim that is not barred by
California's presumption against extraterritoriality.

Second, Defendants' allegations that the named Plaintiffs
cannot give notice on behalf of a class that does not exist yet

raises an irrelevant issue. The cases Defendants cite, Lierboe
v. State Farm Mut. Auto. Ins. Co., 350 F.3d 1018, 1022–23
(9th Cir.2003), and Boyle v. Madigan, 492 F.2d 1180, 1182
(9th Cir.1974)), rightly state that named plaintiffs in a putative
class action who lack standing to bring certain claims cannot
litigate those claims on behalf of those not present. But the
Court has not held that Plaintiffs lack standing to bring a
CLRA claim, and moreover, those cases do not state that
plaintiffs cannot give notice under the CLRA on a class's
behalf.

Third, the CLRA's notice function is in place to ensure that
Defendants are aware of alleged wrongdoing and given an
opportunity to correct it before they are sued. That purpose
was served when Ms. McKinnon gave notice to Defendants
of an impending class action lawsuit concerning Defendants'
add-on service sales practices. Defendants were “on notice
that [they were] being sued by a putative class, and thus the
notice was sufficient ‘to facilitate pre-complaint settlement,’
which is the purpose of the CLRA notice requirements.”
See In re Apple In–App Purchase Litig., 855 F.Supp.2d
1030, 1038 (N.D.Cal.2012) (quoting Outboard Marine, 52
Cal.App.3d at 41, 124 Cal.Rptr. 852).

*7  Therefore the Court declines to dismiss Plaintiffs' CLRA
claims for lack of notice, though as stated above, Plaintiffs'
CLRA claims as to Ms. McKinnon are dismissed with leave
to amend for other reasons.

d. Plaintiffs' Common Law Claims
Defendants also argue that Plaintiffs' common law claims
must fail primarily because Plaintiffs fail to plead requisite
elements of those claims.

i. Breach of Contract
“To state a cause of action for breach of contract, a party
must plead [1] the existence of a contract, [2] his or her
performance of the contract or excuse for nonperformance,
[3] the defendant's breach, and [4] resulting damage.” Mora
v. U.S. Bank, N.A., No. 11–6598 SC, 2012 WL 2061629, *6
(N.D.Cal. June 7, 2012) (citing Harris v. Rudin, Richman
& Appel, 74 Cal.App.4th 299, 307, 87 Cal.Rptr.2d 822
(Cal.Ct.App.1999)). Additionally, if the plaintiff alleges the
existence of a contract, the plaintiff may set forth the contract
verbatim, attach it as an exhibit, or plead it according to
its legal effect. See Lyons v. Bank of America, N.A., No.
11–01232 CW, 2011 WL 3607608, at *2 (N.D.Cal. Aug.15,
2011).
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Plaintiffs point to the contracts that Ms. McKinnon and
Ms. Tool signed when they picked up their rental cars in
Oklahoma and California, arguing that Defendants breached
those contracts by tricking Plaintiffs into checking boxes
in order to claim that Plaintiffs ordered unwanted products
and services, or by “inputting [Plaintiffs'] signature without
authorization.” FAC ¶ 66. Plaintiffs do not cite, attach, or
explain in real detail the contract provisions that Defendants
allegedly breached. Plaintiffs' allegations appear to align
more with a misrepresentation claim or some other cause of
action sounding in fraud. Plaintiffs have failed to plead a
breach of contract, so this claim is DISMISSED with leave
to amend so that Plaintiffs can specify exactly which contract
provisions Defendants breached.

ii. Breach of the Implied Covenant of Good Faith and
Fair Dealing

“The covenant of good faith and fair dealing, implied by law
in every contract, exists merely to prevent one contracting
party from unfairly frustrating the other party's right to receive
the benefits of the agreement actually made.” Guz v. Bechtel
Nat. Inc., 24 Cal.4th 317, 349, 100 Cal.Rptr.2d 352, 8 P.3d
1089 (Cal.2000). The covenant thus prevents a contracting
party from taking an action that, although technically not a
breach, frustrates the other party's right to the benefit of the
contract. Love v. Fire Ins. Exchange, 221 Cal.App.3d 1136,
1153, 271 Cal.Rptr. 246 (Cal.Ct.App.1990). The covenant
“cannot impose substantive duties or limits on the contracting
parties beyond those incorporated in the specific terms of
their agreement.” Guz, 24 Cal.4th at 349–50, 100 Cal.Rptr.2d
352, 8 P.3d 1089. The elements of a claim for breach of the
covenant of good faith and fair dealing are:

(1) the plaintiff and the defendant
entered into a contract; (2) the plaintiff
did all or substantially all of the things
that the contract required him to do or
that he was excused from having to
do; (3) all conditions required for the
defendant's performance had occurred;
(4) the defendant unfairly interfered
with the plaintiff's right to receive
the benefits of the contract; and (5)
the defendant's conduct harmed the
plaintiff.

*8  Woods v. Google, Inc., 889 F.Supp.2d 1182, 2012 WL
3673319, at *8 (N.D.Cal.2012) (citing Judicial Counsel of
California Civil Jury Instructions § 325 (2011)).

Plaintiffs allege that Defendants breached the covenant of
good faith and fair dealing by implementing systemic policies
and practices meant to trick or mislead customers into buying
unwanted services, despite having been placed on notice that
those practices were taking place nationwide. Plaintiffs do
not, however, point to a specific part of the contract that serves
as the premise for their claim. The Court finds that allowing
these claims to proceed given their identity with Plaintiffs'
breach of contract claims would be superfluous. Accordingly
Plaintiffs' claims here are DISMISSED with leave to amend
to correct these errors.

iii. Common Counts, Unjust Enrichment, Restitution,
and Assumpsit

Count 8 of the FAC pleads a cause of action “[u]nder
common law principles of common counts, assumpsit, unjust
enrichment, and/or restitution,” based on Defendants' alleged
receipt of money charged to Plaintiffs with the knowledge
that those charges were improper or illegal. FAC ¶¶ 75–78.
Defendants argue that “there is no cause of action for ‘unjust
enrichment’ in California.” MTD at 13 (citing Wolph v. Acer
Am. Corp., No. C 09–0314 JSW, 2009 WL 2969467 (N.D.Cal.
Sept.14, 2009). Defendants further argue that even if there
were, the Court should dismiss that claim-as well as claims
for assumpsit, common counts, and common law restitution-
because they would be duplicative of other theories of relief.
MTD at 13. Plaintiffs respond that this Court has held that
unjust enrichment can be an alternative claim to breach of
contract when, for example, “the parties have a contract that
was procured by fraud or is for some reason unenforceable.”
Opp'n to MTD at 21 (citing Monet v. Chase Home Fin. LLC,
No. C 10–0135 RS, 2010 WL 2486376, at *8–9 (N.D.Cal.
June 16, 2010)). Plaintiffs continue that their remaining
claims under Count 8 do not fail because they are pled as
equitable alternatives to the breach of contract claim. Id.

Plaintiffs are correct that this Court has recognized unjust
enrichment as an equitable alternative to breach of contract
claims. See, e.g., Monet, 2010 WL 2486376, at *8–9;
McBridge v. Boughton, 123 Cal.App.4th 379, 388, 20
Cal.Rptr.3d 115 (Cal.Ct.App.2004) (construing a claim for
“unjust enrichment” as an attempt to plead a cause of action
giving rise to restitution). Construing the pleadings liberally,
Plaintiffs have pled that the contracts they signed were
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obtained essentially through fraud, in which case restitution
under an unjust enrichment theory could be an appropriate
remedy. The Court finds that Plaintiffs have sufficiently pled
an equitable unjust enrichment claim insofar as it is an
equitable alternative to and not duplicative of Plaintiffs' other
claims. However, Plaintiffs' claims for assumpsit, common
law restitution, and common counts are DISMISSED because
Plaintiffs fail to state a legal basis for those claims, and they
would be duplicative of Plaintiffs' unjust enrichment claim.

iv. Unconscionability
*9  Plaintiffs plead that the contracts they have

with Defendants are procedurally and substantively
unconscionable, because Defendants did not disclose to
Plaintiffs that they would be charged for unwanted add-ons or
obtain Plaintiffs' “free and proper affirmative consent” prior
to these charges, and because Defendants allegedly forged
Plaintiffs' signatures to the rental agreements. FAC ¶¶ 70–75.
Further, Plaintiffs allege that the agreements they signed were
contracts of adhesion, and the parties' disparate bargaining
positions combined with the contracts' unfair terms suffice
to make Plaintiffs' claims here actionable under California
and Oklahoma statutes allowing Courts to refuse to enforce
unconscionable statutes. Id. ¶ 73, 20 Cal.Rptr.3d 115 (citing
Cal. Civ.Code section 1670.5 and Okla. Stat. Tit. 12A, § 2–
302.

Plaintiffs' claim must be dismissed because it fails to set
forth a cognizable legal theory. Unconscionability under both
statutes Plaintiffs cite, as well as under common law, is a
defense to the enforcement of a contract, not an independent
cause of action. Plaintiffs' claim for unconscionability is
DISMISSED with prejudice.

B. Defendants' Motion to Strike
Plaintiffs bring this action on behalf of all of Defendants'
customers in California and Oklahoma who, within the last
four years, paid for add-ons that they either declined or did
not authorize with free consent. FAC ¶ 21. Defendants move
to strike all of Plaintiffs' class allegations pursuant to Rule
12(f), arguing that “it is apparent from the face of the [FAC]
that no class can be certified.” MTS at 4. Plaintiffs oppose this
motion on the grounds that it is premature. Opp'n to MTS at 1.

Class allegations typically are tested on a motion for
class certification, not at the pleading stage. See Collins v.
Gamestop Corp., C 10–1210–TEH, 2010 WL 3077671, at *2
(N.D.Cal. Aug.6, 2010). However, “[s]ometimes the issues

are plain enough from the pleadings to determine whether
the interests of the absent parties are fairly encompassed
within the named plaintiff's claim.” Gen. Tel. Co. of Sw. v.
Falcon, 457 U.S. 147, 160, 102 S.Ct. 2364, 72 L.Ed.2d 740
(1982). Thus, some courts have struck class allegations where
it is clear from the pleadings that class claims cannot be
maintained. E.g., Sanders v. Apple Inc., 672 F.Supp.2d 978,
990 (N.D.Cal.2009).

Defendants argue that Plaintiffs' class allegations should
be stricken because (1) the class is not ascertainable;
(2) individual inquiries predominate; (3) Plaintiffs' rental
agreements demonstrate the absence of any uniform, class-
wide proof; and (4) Plaintiffs cannot show class-wide injury
and causation. MTS at 4–11. Defendants' arguments on the
first three points are essentially the same: they claim that
the Court would have to conduct individualized inquiries or
“mini-trials” to decide whether Plaintiffs were really eligible
for class membership. See MTS at 4–9. Defendants' argument
on the last point is that Plaintiffs' claims sound in fraud, since
they involve face-to-face interactions and oral representations
between Defendants' employees and Plaintiffs, and that fraud-
based claims are generally not amenable to class-wide proof
of injury and causation. Id. at 9–10.

*10  Whatever the merits of Defendants' claims, they are
premature at the pleading stage. The parties have had no
time to develop a factual record, and so it is unclear
whether Defendants' arguments on this point have any merit.
Moreover, it is not clear from Plaintiffs' pleadings that no class
can be maintained. See Sanders v. Apple, 672 F.Supp.2d at
990. Defendants' motion to strike is therefore DENIED.

V. CONCLUSION
As explained above, the Court GRANTS IN PART and
DENIES IN PART Defendants Dollar Thrifty Automotive
Group, Inc., Dollar Rent A Car, Inc., and DTG Operations,
Inc.'s motion to dismiss Sandra McKinnon and Kristen Tool's
complaint, and DENIES their motion to strike. The Court
orders as follows:

• Plaintiffs' UCL claims are DISMISSED with leave to
amend as to Ms. McKinnon, but undisturbed as to Ms.
Tool.

• Plaintiffs' CLRA claim is DISMISSED with leave to
amend as to Ms. McKinnon, but undisturbed as to Ms.
Tool.
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• Plaintiffs' OCPA claim is DISMISSED with leave to
amend as to Ms. Tool, but undisturbed as to Ms.
McKinnon.

• Plaintiffs' breach of contract claim is DISMISSED with
leave to amend.

• Plaintiffs' claim for breach of the covenant of good faith
and fair dealing is DISMISSED with leave to amend.

• Plaintiffs' unconscionability claim is DISMISSED WITH
PREJUDICE.

• Plaintiffs' common counts, common law restitution, and
assumpsit claims are DISMISSED WITH PREJUDICE,

but Plaintiffs' equitable unjust enrichment claim is
undisturbed.

Plaintiffs have thirty (30) days from the signature date
of this Order to file an amended complaint curing the
defects described in Section III.A supra, or the Court may
dismiss their defective claims with prejudice. The status
conference now scheduled for Friday, March 15, 2013, is
hereby VACATED and rescheduled for Friday, May 24, 2013.

IT IS SO ORDERED.

All Citations

Not Reported in F.Supp.2d, 2013 WL 791457

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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ORDER GRANTING DEFENDANTS'
MOTION TO DISMISS

CORMAC J. CARNEY, UNITED STATES DISTRICT
JUDGE

I. INTRODUCTION
*1  Plaintiff Robert W. Seiden, Esq., in his capacity as

receiver for China Valves Technology, Inc. (“CVVT”), filed
this action on April 4, 2018, against Defendants Frazer
Frost, LLP, Moore, Stephens, Wurth, Frazer & Torbet LLP,
Frazer LLP, and Frost PLLC (together, “Defendants”). (Dkt.
1 [Complaint, hereinafter “Compl.”].) Plaintiff asserts five
causes of action against Defendants for (1) negligence and
gross negligence, (2) breach of contract, (3) aiding, abetting,
or participation in breaches of fiduciary duty, (4) aiding,
abetting, or participation in a fraudulent scheme, and (5)
unjust enrichment arising out of Defendants' work as auditors
for CVVT between 2008 and 2012. (Id.) Before the Court
is Defendants' motion to dismiss the Complaint because
Plaintiff's claims are time-barred pursuant to Federal Rule of

Civil Procedure 12(b)(6). (Dkt. 23 [hereinafter, “Mot.”].) For
the following reasons, the motion is GRANTED.

II. BACKGROUND
CVVT is a developer, manufacturer, and provider of
valves and related flow management products and services
throughout China and over thirty other countries. (Compl.
¶ 3.) CVVT is incorporated in the state of Nevada. (Id.
¶ 2.) Beginning in 2008, CVVT began raising money in
the United States capital markets. (Id. ¶ 3.) Defendants are
Public Company Accounting Oversight Board (“PCAOB”)
registered audit firms with their principal places of business
in Brea, California, except for Defendant Frost PLLC, which
has its principal place of business in Little Rock, Arkansas but
performed audit related work relevant to this action in Orange
County, California. (Id. ¶¶ 6–9.)

CVVT allegedly retained Defendants “beginning in 2008 and
continuing into 2012” to audit CVVT's financial statements,
review Securities and Exchange Commission (“SEC”) filings,
and complete tax work and auditing services for CVVT. (Id.
¶¶ 20, 27.) Between 2008 and 2012, Defendants assisted
CVVT in raising $64.7 million, allegedly by signing off
on numerous fraudulent documents. (Id. ¶ 4.) Plaintiff
alleges that Defendants failed to fulfill activities promised
in nine engagement letters with CVVT throughout this
period, including failing to report “obvious” related party
transactions properly under the PCAOB and Generally
Accepted Accounting Principles (“GAAP”) standards. (Id.
¶¶ 27–31.) Plaintiff alleges these related party transactions
occurred during (1) CVVT's acquisition of Changsha Valve
(“Changsha Valve Transaction”), (2) CVVT's purchase of
Shanghai Pudong Hanwei Valve Co. Ltd. (“Hanwei Valve
Transaction”), (3) a 2009 loan for $322,725 to Binjie Fang
(“Fang Receivable”), (4) CVVT's purchase of land from a
company owned by Binjie Fang (“Steel Castings Transfer”),
and (5) CVVT's grant of $454,499 to Jianrui Zhou, CVVT
CEO Siping Fang's second wife. (Id. ¶¶ 32–59.) Plaintiff also
alleges that CEO Siping Fang and Defendants coordinated
various transactions between August 2008 and August 2011
to raise money for their personal benefit and funnel money
out of CVVT, but does not allege any facts regarding these
transactions other than the approximate date and title of each
transaction. (Id. ¶ 55.)

*2  Plaintiff specifically alleges that Defendants concealed or
failed to report the following information. Defendants omitted
that the Changsha Valve transaction was a related-party
transaction with Qing Lu, who formed the entity Able Delight
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Investment Limited (“Able Delight”) at CVVT's behest, and
that Changsha Valve was the subject of an investigation of
possible Foreign Corrupt Practices Act (“FCPA”) violations
when CVVT purchased it. (Id. ¶¶ 33, 56–57.) CVVT,
through Defendants' actions, also misstated the purchase
price for Changsha Valve. (Id. ¶ 34.) However, CVVT filed
an amended 8-K on November 18, 2010, that explained it
arranged for Qing Lu to form Able Delight, that Lu was
paid $50,000 for her assistance and explained the discrepancy
between the actual purchase price and the listed purchase
price – but did not disclose that Lu was married to Li, CVVT's
34% shareholder and “de facto officer.” (Id. ¶¶ 33, 35.) CVVT
also disclosed that Changsha Valve was under investigation
for FCPA violations in a November 21, 2011, SEC filing. (Id.
¶ 37.)

Defendants also allegedly failed to disclose that the Hanwei
Valve Transaction was a related party transaction, and allowed
CVVT to misstate the purchase price for Hanwei Valve as
well as when ownership was transferred to CVVT. (Id. ¶¶ 45–
47.) However, Plaintiff alleges that the related party nature of
this transaction was revealed by Citron Research on January
13, 2011, in a public report. (Id. ¶ 43.) And the discrepancy in
the purchase price was discovered based on a comparison of
CVVT's SEC filings and its SAIC filings in China. (Id. ¶¶ 45–
46.) Defendants also allegedly did not detect CVVT's failure
to make a $1.7 million VAT payment in connection with this
purchase, which CVVT had recorded in its books. (Id. ¶ 58.)

Defendants also allegedly failed to report the related party
nature of the Fang Receivable, namely that Fang is the legal
representative of ZD Valve, a subsidiary of CVVT, and the son
of CVVT's CEO Sinping Fang. (Id. ¶¶ 50–51.) Defendants
also failed to report the related party nature of the Steel
Casting Transfer in 2008, namely that CVVT purchased land
from a company owned by Fang in exchange for CVVT
shares, in order to help CEO Sinping Fang. (Id. ¶¶ 52–52.)
And Defendants also allegedly failed to report the related
party nature of the CVVT Capital Raise, a money transfer to
Jianrui Zhou in May 2009 that was recorded as a payment to
CEO Sinping Fang. (Id. ¶ 55.)

On September 14, 2011, plaintiff Hugues Gervat filed
a shareholder derivative action on behalf of CVVT, as
nominal defendant, against CVVT's executives and directors
(“Shareholder Action”). (Dkt. 23-1 [Declaration of Lawrence

A. Steckman, hereinafter “Steckman Decl.”] Ex. J.) 1  Plaintiff
Gervat's allegations included that the defendants failed to
disclose the related party nature of the Changsha Valve

Transaction. (Id. ¶¶ 32, 44–58, 70(c).) Specifically, Gervat
alleged that CVVT had failed to disclose that Able Delight
was controlled by Lu, the relationship between Lu and Li,
that Lu was paid $50,000 in the transaction, and that CVVT
misstated the purchase price for Changsha Valve. Gervat also
alleged that the defendants failed to disclose the related party
nature of the Hanwei Valve Transaction. (Id. ¶¶ 32, 59–66.)
Gervat alleged that CVVT had failed to disclose that it was a
related party transaction, as CVVT already co-owned Hanwei
Valve. Gervat also alleged, as related to the Fang Receivable,
that Binjie Fang is the son of CVVT's CEO Sinping Fang. (Id.
¶ 70.) Gervat further alleged that the retention of Frazer Frost,
LLP and Moore, Stephens, Wurth, Frazer & Torbet LLP was
a wrongful act committed by CVVT and its directors, and that
the retention was to serve the defendants' “ongoing fraud and
preventing shareholders and the Company from discovering
the full extent of the harm caused to the Company as a result

of” the defendants' conduct. (Id. ¶¶ 38–40.) 2

1 The Court takes judicial notice of Defendants'
exhibits, which contain filings and court orders
in various related actions. (Dkt. 23-1 [Declaration
of Lawrence A. Steckman, hereinafter “Steckman
Decl.”] Exs. B, C, D, E, F, G, H, and J.) Federal
courts “may take notice of proceedings in other
courts, both within and without the federal judicial
system, if those proceedings have a direct relation
to matters at issue.” United States ex rel. Robinson
Rancheria Citizens Council v. Borneo, Inc., 971
F.2d 244, 248 (9th Cir. 1992) (citation omitted).

2 Plaintiff Gervat voluntarily dismissed the
shareholder derivative action on February 28,
2017, without prejudice. (Steckman Decl. Ex. K.)

*3  Also in 2011, a federal securities class action on behalf of
CVVT stockholders was commenced against CVVT, CVVT's
executives and directors, as well as Frazer Frost, LLP and
Moore, Stephens, Wurth, Frazer & Torbet, LLP (“Securities
Class Action”). (Steckman Decl. Ex. D.) As to the Changsha
Valve Transaction, the plaintiff alleged that CVVT and the
auditing defendants failed to disclose that CVVT caused Able
Delight to be formed, the relationship between Li and Lu,
that Lu was paid $50,000 for the transaction, and that CVVT
misstated the purchase price for Changsha Valve. (See, e.g.,
id. ¶¶ 43–53, 71, 92.) The plaintiff also alleged that Changsha
was under investigation for potential FCPA violations. (Id. ¶
50.) As to the Hanwei Valve Transaction, the plaintiff alleged
that the defendants did not disclose that CVVT already owned
50% of Hanwei Valve before the purchase, and that CVVT
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misstated the date its ownership interest in Hanwei Valve was
transferred and the purchase price. (Id. ¶¶ 54–58, 72–78, 105,
108, 152.) As to the Fang Receivable, the plaintiff alleged
that ZD Valve, a wholly owned subsidiary of CVVT, loaned
$322,735 to Binjie Fang, a director and chief operating officer
of CVVT, as well as the son of CEO Siping Fang. (Id. ¶¶ 59–
60, 80, 92, 136.)

In 2012, the district court dismissed the Securities Class
Action complaint with leave to amend. In re China Valves
Tech. Sec. Litig., No. 11 CIV. 0796 LAK, 2012 WL 4039852,
at *1 (S.D.N.Y. Sept. 12, 2012). The plaintiffs in the Securities
Class Action filed an amended complaint in 2012. (Steckman
Decl. Ex. B.) As to the Changsha Valve Transaction, the
plaintiffs added allegations that CVVT and the auditing
defendants did not disclose that Changsha Valve was under
investigation for potential FCPA violations, and that Watts
Water, the then-owner of Changsha Valve, had received
a cease-and-desist letter for FCPA violations prior to the
purchase. (Id. ¶¶ 26, 75–77, 80.) The amended complaint
also reiterated the allegations regarding the Hanwei Valve
Transaction and the Fang Receivable. (See, e.g., id. at ¶¶ 86–
105.) In 2013, the district court dismissed some claims in the
Securities Class Action. In re China Valves Tech. Sec. Litig.,
979 F. Supp. 2d 395, 416 (S.D.N.Y. 2013).

On September 29, 2014, the SEC filed a fraud action against
CVVT, Siping Fang, Jianbao Wang, and Renrui Tang, all
former CVVT executives. (Compl. ¶ 22; Steckman Decl.

Ex. F.) 3  The SEC asserted causes of action arising out of
CVVT's Changsha Valve and Hanwei Valve Transactions.
In addition to the allegations made in the Shareholder
Action and the Securities Class Action, the SEC also alleged
that in connection with the Hanwei Valve Transaction,
CVVT “intentionally disguised [certain] payments ... as Value
Added Tax (‘VAT’) payments purportedly made to the local
tax authorities.” (Id. ¶¶ 2, 40–47.) Throughout the SEC's
complaint, the SEC alleges that CVVT mis-recorded items
in its books, and failed to record other items all together.
(See generally id.) The SEC ultimately found CVVT had
committed fraud and multiple violations in connection with
CVVT's business, and in May 2015, entered into a stipulated
Final Judgment with CVVT. (Compl. ¶ 22; Steckman Decl.
Ex. G.) On March 4, 2015, the SEC revoked CVVT's
registration for failing to file periodic reports. (Compl. ¶ 23.)

3 In 2012, CVVT had voluntarily delisted itself with
the SEC. (Compl. ¶¶ 4, 21.)

On February 11, 2016, after completing its investigation, the
SEC issued an Order Instituting Public Administrative and
Cease-And-Desist Proceedings, in which the SEC determined
Defendants had engaged in improper professional conduct
while serving as auditors for CVVT. (Compl. ¶ 24, Ex. D;
Steckman Decl. Ex. H.) Specifically, the SEC found that
Frazer Frost, LLP, “engaged in multiple instances of improper
professional conduct during their third quarter 2010 review of
interim financial information and their 2011 year-end audit”
of CVVT. (Steckman Decl. Ex. H at 2.) The SEC also found
that CVVT had misled investors regarding the Changsha
Valve and Hanwei Valve Transactions. (Id. at 2–3.)

On September 12, 2016, Plaintiff was appointed as Receiver
by the District Court of the State of Nevada in and for the
County of Clark, in the action styled Michael Markbreiter,
et al. v. China Valves Technology, Inc., et al., Case No.
A-15-714654-B. (Id. ¶ 5, Ex. A.) On February 2, 2017, the
Nevada Court entered a Final Order and Judgment against
CVVT, which also set forth the general powers of Plaintiff,
as the Receiver. (Id. Ex. B.) Plaintiff's general powers as
Receiver include the “[a]uthority to commence, continue, join
in, and/or control any action, suit or proceeding, of any king
or nature, in the name of CVVT ....” (Id. ¶ 5, Ex. B at 3.)

*4  Nineteen months after Plaintiff was appointed as
Receiver, on April 9, 2018, he filed this action. Plaintiff
alleges that he “did not discover and could not have
discovered with the exercise of reasonable diligence...
Defendants' participation in the CVVT's activities and the
true nature of Defendants' wrongful actions and the injury
suffered before his appointment in September 2016.” (Id. ¶
26.) Plaintiff further alleges that “the domination of CVVT by
the executives who committed the bad acts with Defendants
made the discovery of the bad acts by the Receiver impossible
until sometime after the appointment of the Receiver and
the removal of the bad actors.” (Id.) Plaintiff asserts that the
doctrine equitable tolling applies to the applicable statute of
limitations in this action.

III. LEGAL STANDARD
A motion to dismiss under Federal Rule of Civil Procedure
12(b)(6) tests the legal sufficiency of the claims asserted in
the complaint. The issue on a motion to dismiss for failure
to state a claim is not whether the claimant will ultimately
prevail, but whether the claimant is entitled to offer evidence
to support the claims asserted. Gilligan v. Jamco Dev. Corp.,
108 F.3d 246, 249 (9th Cir. 1997). Rule 12(b)(6) is read
in conjunction with Rule 8(a), which requires only a short
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and plain statement of the claim showing that the pleader is
entitled to relief. Fed. R. Civ. P. 8(a)(2). When evaluating
a Rule 12(b)(6) motion, the district court must accept all
material allegations in the complaint as true and construe them
in the light most favorable to the non-moving party. Moyo
v. Gomez, 32 F.3d 1382, 1384 (9th Cir. 1994). The district
court may also consider additional facts in materials that the
district court may take judicial notice, Barron v. Reich, 13
F.3d 1370, 1377 (9th Cir. 1994), as well as “documents whose
contents are alleged in a complaint and whose authenticity no
party questions, but which are not physically attached to the
pleading,” Branch v. Tunnell, 14 F.3d 449, 454 (9th Cir. 1994),
overruled in part on other grounds by Galbraith v. Cnty. of
Santa Clara, 307 F.3d 1119 (9th Cir. 2002).

However, “the tenet that a court must accept as true all
of the allegations contained in a complaint is inapplicable
to legal conclusions.” Ashcroft v. Iqbal, 556 U.S. 662, 678
(2009); see also Bell Atl. Corp. v. Twombly, 550 U.S. 544,
555 (2007) (stating that while a complaint attacked by a Rule
12(b)(6) motion to dismiss does not need detailed factual
allegations, courts “are not bound to accept as true a legal
conclusion couched as a factual allegation” (citations and
quotes omitted) ). Dismissal of a complaint for failure to
state a claim is not proper where a plaintiff has alleged
“enough facts to state a claim to relief that is plausible on its
face.” Twombly, 550 U.S. at 570. In keeping with this liberal
pleading standard, the district court should grant the plaintiff
leave to amend if the complaint can possibly be cured by
additional factual allegations. Doe v. United States, 58 F.3d
494, 497 (9th Cir. 1995).

IV. DISCUSSION
Defendants argue that Plaintiff's causes of action are time-
barred because the applicable statute of limitations ran before
this action was filed. Plaintiff argues that the limitation period
was tolled as of the date he was appointed as Receiver for
CVVT, September 12, 2016, because CVVT was under the
exclusive control of its directors who are implicated in the
wrongdoing alleged in the Complaint. A complaint is properly
dismissed under Rule 12(b)(6) where it is apparent on the face
of the pleading that the plaintiff's claims are barred by the
statute of limitations. Deirmenjian v. Deutsche Bank, A.G.,
526 F. Supp. 2d 1068, 1073 (C.D. Cal. 2007); see Morales v.
City of Los Angeles, 214 F.3d 1151, 1153 (9th Cir. 2000) (“The
district court may grant a 12(b)(6) motion to dismiss on statute
of limitations grounds ‘only if the assertions of the complaint,
read with the required liberality, would not permit the plaintiff
to prove that the statute was tolled.’ ”) (quoting TwoRivers v.

Lewis, 174 F.3d 987, 991 (9th Cir. 1999) (internal quotations
omitted) ).

*5  The parties do not dispute that Plaintiff's claims arise
from Defendants' conduct pursuant to nine engagement
letters executed between Defendant and CVVT between 2008
and 2012, at least six years before Plaintiff commenced
this action. Defendants assert that the following statute of

limitations apply to Plaintiff's claims. 4  Plaintiff's negligence
and gross negligence claim has a two-year limitation period.
Cal. Code Civ. Proc. § 339(1). Plaintiff's breach of contract
and breach of fiduciary duty claims have four-year limitation
periods. Cal. Code Civ. Proc. §§ 337, 343. Plaintiff's fraud and
unjust enrichment claims have three-year limitation periods.
Cal Code Civ. Proc. § 338; see City of Vista v. Robert Thomas
Sec., Inc., 84 Cal. App. 4th 882, 889 (Ct. App. 2000) (where
gravamen of complaint is fraud, claims are subject to a three-
year statute of limitations). Plaintiff does not contest that these

statute of limitations apply to his claims. 5

4 Defendants argue that Plaintiff's claims are subject
to a one-year statute of limitations pursuant
to the parties' agreements, embodied in the
nine engagement letters between CVVT and
Defendants. (Mot. at 8–12.) However, it is
unnecessary for the Court to consider whether the
engagement letters limited the applicable statute
of limitations, because Plaintiff's claims are time-
barred based on the applicable statutory limitations
periods.

5 Generally, “[a] receiver occupies no better position
than that which was occupied by the person or party
for whom he acts and the receiver takes the property
and the rights of one for whom he was appointed in
the same condition and subject to the same equities
as existed before his appointment and any defense
good against the original party is good against the
receiver.” Allen v. Ramsay, 179 Cal. App. 2d 843,
854 (Ct. App. 1960). In this case, Plaintiff was
appointed as Receiver for CVVT and stands in the
shoes of CVVT. Therefore, Plaintiff is subject to
any statute of limitations defenses that could be
asserted against CVVT.

Under California's discovery rule, “the statute of limitations
begins to run when the plaintiff suspects or should suspect
that her injury was caused by wrongdoing, that someone has
done something wrong to her.” Jolly v. Eli Lilly & Co., 44 Cal.
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3d 1103, 1110 (Cal. 1988). “So long as a suspicion exists, it
is clear that the plaintiff must go find the facts; she cannot
wait for the facts to find her.” Id. at 1111. Thus, the limitations
period begins once the plaintiff “has notice or information
of circumstances to put a reasonable person on inquiry ....”
Gutierrez v. Mofid, 39 Cal. 3d 892, 896 (Cal. 1985) (quoting
Sanchez v. South Hoover Hospital, 18 Cal. 3d 93, 101 (Cal.
1976) ). “[A] cause of action under the discovery rule accrues
when the plaintiff discovers or should have discovered all
facts essential to his cause of action ... when plaintiff either (1)
actually discovered his injury and its negligent cause or (2)
could have discovered injury and cause through the exercise
of reasonable diligence.” April Enterprises Inc. v. KTTV, 147
Cal. App. 3d 805, 826 (Ct. App. 1983) (internal quotations
and citations omitted). The California Supreme Court has
expressly disapproved of the notion that a plaintiff “must do
more than suspect a factual basis for the elements of a cause
of action in order to discover the cause of action.” Norgart v.
Upjohn Co., 21 Cal. 4th 383, 410 n.8 (Cal. 1999).

“The doctrine of adverse domination allows ‘tolling for
claims alleging wrongdoing by those who control the
corporation.’ ” In re Verit Indus., Inc., 172 F.3d 61, at *2 (9th
Cir. 1999) (quoting Federal Deposit Ins. Corp. v. Jackson,
133 F.3d 694, 698 (9th Cir. 1998) ). The doctrine also applies
to toll the statute of limitations in actions against third-parties.
See Admiralty Fund v. Peerless Ins. Co., 143 Cal. App.
3d 379, 390 (Ct. App. 1983) (applying adverse domination
doctrine in action against third-party insurance company
where the plaintiff corporation asserted it was prevented from
discovering its loss until its own “wrongdoer employees”

were removed). 6  “The doctrine carries the same requirement
of notice before accrual is deemed to have occurred. As with
the discovery rule, the test is whether plaintiff knows or
should know of the claim.” Hecht v. Resolution Tr. Corp., 333
Md. 324, 352 (1994). “When a plaintiff relies on a theory of
fraudulent concealment, delayed accrual, equitable tolling, or
estoppel to save a cause of action that otherwise appears on its
face to be time-barred, he or she must specifically plead facts
which, if proved, would support the theory.” Mills v. Forestex
Co., 108 Cal. App. 4th 625, 641 (2003).

6 See also Favila v. Katten Muchin Rosenman
LLP, 188 Cal. App. 4th 189, 225 n.26 (2010),
as modified on denial of reh'g (Sept. 22, 2010)
(applying adverse domination doctrine to a law
firm, the company's corporate counsel, based on

the company's president's domination over the
company).

*6  A plaintiff who seeks to toll the statute of limitations
under the doctrine of adverse domination must show “full,
complete and exclusive control in the directors or officers
charged.” Mosesian v. Peat, Marwick, Mitchell & Co., 727
F.2d 873, 879 (9th Cir. 1984) (quoting International Railways
of Central America v. United Fruit Co., 373 F.2d 408, 414
(2d Cir. 1967) ). “The test is that once the facts giving rise
to possible liability are known, the plaintiff must effectively
negate the possibility that an informed stockholder or director
could have induced the corporation to sue.” Id. (internal
citations and quotation omitted); see Admiralty Fund, 143
Cal. App. 3d at 388–89 (“[T]he dishonest president and other
high ranking officers controlled the [company's] operations
to such an extent as to preclude discovery, the tolling
of a discovery of loss provision should be considered,”
otherwise, the shareholders would receive no protection
during the time the wrongdoers controlled the company.);
Smith v. Superior Court, 217 Cal. App. 3d 950, 954 (Ct.
App. 1990) (“A statute of limitations tolls when a claim
arises from a director's or employee's defalcation and the
wrongdoers' control makes discovery impossible.”) (emphasis
added) (citations omitted). The assumption that underlies the
doctrine of adverse domination is that “with control comes
non-disclosure and without knowledge of directors' wrongful
activities plaintiffs have no meaningful opportunity to bring

suit.” Hecht, 333 Md. at 340. 7

7 In Hecht, the Maryland Court of Appeals
recognized that there are several versions of the
adverse domination doctrine. The version used
by the Ninth Circuit in Mosesian is the “single
disinterested director” version, which places the
burden of proof entirely on the plaintiff. Hecht,
333 Md. 347. The other “disinterested majority”
version

carries the presumption that control of the
association by culpable directors and officers
precludes the possibility of filing suit because
these individuals can hardly be expected to
sue themselves or to ‘initiate any action
contrary to their own interests. This presumption
can be rebutted, however, by evidence that
someone other than the wrongdoing directors
had knowledge of the cause of action, and both
the ability and the motivation to bring suit.
This burden of production is on the defendant,
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who has the obligation to prove the defense of
limitations.

Id. The Court notes that because Plaintiff has
failed to “negate the possibility that an informed
stockholder or director could have induced the
corporation to sue,” Mosesian, 727 F.2d at 879, and
Defendants have demonstrated that someone other
than CVVT's directors had knowledge, ability, and
motivation to bring suit, the result in this action
is the same no matter what “version” of adverse
domination is applied.

Defendants do not dispute that Plaintiff has properly alleged
the domination of CVVT by the directors who committed
the alleged bad acts with Defendants. While tolling may
be appropriate in situations where there is such domination
and control as to preclude non-wrongdoing employees or
shareholders from “discovery,” it is not warranted under the
facts of this case. Plaintiff has not alleged, nor could he, that
the directors' domination and control of CVVT precluded
discovery of Defendants' alleged wrongdoing. Here, it is not
controverted that there were several actions brought against
CVVT and Defendants prior to Plaintiff's appointment as
Receiver for CVVT. These actions set forth factual allegations
that give rise to Plaintiff's causes of actions, and clearly put
the public on notice of CVVT and Defendants' wrongdoing.

The Shareholder Action and Securities Class Action were
filed in 2011, and both made detailed allegations concerning
CVVT's failure to disclose the related party nature of the
Changsha Valve Transaction, Hanwei Valve Transaction, and
Fang Receivable. Importantly, the Shareholder Action alleged
that CVVT's retention of Frazer Frost, LLP and Moore,
Stephens, Wurth, Frazer & Torbet LLP was a wrongful act,
and the Securities Class Action named Frazer Frost, LLP and
Moore, Stephens, Wurth, Frazer & Torbet, LLP as defendants.
Both actions recognized that CVVT's wrongdoing occurred in
relation to Defendants' auditing practices. And the SEC filed
a fraud action against CVVT in 2014, and was investigating
CVVT for two years. The SEC had the ability to uncover the
facts relevant to Plaintiff's causes of actions and make them
public. Indeed, the SEC made findings that Defendants had
engaged in improper professional conduct while serving as
auditors for CVVT.

*7  Although none of these prior actions specifically alleged
wrongdoing related to the Steel Castings Transfer or CVVT's
grant of $454,499 to Jianrui Zhou, these actions clearly
provided inquiry notice that Defendants were assisting CVVT
in wrongful and related-party transactions that were harming

CVVT. Discovery in a timely filed action surely would have
revealed the full extent of the wrongdoing at CVVT and
Defendants' involvement in it, including the Steel Castings
Transfer and CVVT's grant of $454,499 to Jianrui Zhou. See
Jolly, 44 Cal. 3d at 1111 (“A plaintiff need not be aware of
the specific ‘facts’ necessary to establish the claim; that is a
process contemplated by pretrial discovery. Once the plaintiff
has a suspicion of wrongdoing, and therefore an incentive to
sue, she must decide whether to file suit or sit on her rights.”).
Plaintiff cannot credibly suggest otherwise.

“Plaintiff cites no case in which a shareholder brought an
action on behalf of the corporation and the court nevertheless
equitably tolled the statute of limitations when the corporation
sued.” Healthtrac, Inc. v. Sinclair, 302 F. Supp. 2d 1125,
1128–29 (N.D. Cal. 2004) (refusing to apply the doctrine
of adverse domination because public reports provided
constructive notice of the allegations of harm, “enabling any
shareholder or the corporation to commence an action” to
remedy the harm, and a shareholder had made two written
demands on the corporation, and ultimately filed lawsuits
after the corporation failed to take any action); In re Marvel
Entm't Grp., Inc., 273 B.R. 58, 76–77 (D. Del. 2002) (“[I]n
determining whether to toll a statute of limitations, Delaware
courts inquire as to whether the facts underlying the plaintiffs
allegations were publicly disclosed such that derivative suits
could have been filed.”). Plaintiff admits that the claims
previously litigated were “generally based on the same bad
acts.” (Dkt. 25 [Plaintiff's Opposition, hereinafter “Opp.”]
at 3.) The Shareholder Action, Securities Class Action, and
the SEC's fraud action and investigation negate Plaintiff's
assertion that it was impossible for anyone to bring the claims

asserted in this action within the limitations period. 8

8 Defendants also argue that the Citron report made
Plaintiff's present factual allegations known to
the general public. The Court notes that Plaintiff
alleges that “[i]n January 13, 2011, Citron research
issued a report disclosing ‘troubling discrepancies
between [CVVT's] SEC filings and its SAIC
filings in China,’ and information revealing that
CVVT's acquisition of Hanwei Valve a related
party transaction.” (Compl. ¶ 43.)

Nevertheless, Plaintiff argues that the limitations periods
should be tolled due to the corrupt nature of CVVT's corporate
management until he was appointed as Receiver for CVVT.

(Id. at 7–9.) 9  First, Plaintiff argues that the statutes of
limitations should tolled because only with his appointment
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was CVVT able to bring these specific causes of action
against Defendants. But the doctrine of adverse domination
is predicated on the discovery rule, and “the statute of
limitations is allowed to run once someone has sufficient
knowledge and ability to seek redress on the corporation's
behalf.” In re Marvel Entm't Grp., Inc., 273 B.R. at 75. “The
derivative form of action permits an individual shareholder
to bring ‘suit to enforce a corporate cause of action against
officers, directors, and third parties.’ ” Kamen v. Kemper Fin.
Servs., Inc., 500 U.S. 90, 95 (1991) (quoting Ross v. Bernhard,
396 U.S. 531, 534 (1970) ) (emphasis omitted). “Devised as a
suit in equity, the purpose of the derivative action [is] to place
in the hands of the individual shareholder a means to protect
the interests of the corporation from the misfeasance and
malfeasance of ‘faithless directors and managers.’ ” Id. Here,
CVVT's shareholders had both the knowledge and ability to
protect CVVT from Defendants' alleged harmful acts, and
in fact asserted their right to redress the wrongs alleged
in the Complaint. CVVT was not without redress against

Defendants prior to Plaintiff's appointment as Receiver. 10

9 Plaintiff asserts that “settled law” establishes that
the statute of limitations is tolled to “at a minimum,
when the Receiver was appointed.” (Opp. at 6–
7.) However, Plaintiff's cited cases do not stand
for that principle. In Donell v. Mojtahedian, 976 F.
Supp. 2d 1183, 1187 (C.D. Cal. 2013), the court
considered the receiver's allegations concerning the
defendant's Ponzi scheme. Due to the operation of
the Ponzi scheme, “Defendant's receipt of funds,
alone, could not establish whether she received
a net profit or a net loss .... It only established
that she likely invested with NewPoint.” Id.
Whether Defendants reaped a net profit from their
investments could only be discovered when the
defendants no longer controlled to company, which
occurred when the receiver was appointed. Id. at
1187–88. Here, unlike in Donnell, Plaintiff has not
identified any information that was discoverable
only after his appointment. See also Janvey v.
Democratic Senatorial Campaign Comm., Inc.,
712 F.3d 185, 193 (5th Cir. 2013) (Receiver could
not have known of fraudulent conveyance in a
Ponzi scheme until after his appointment). And
Plaintiff's reliance on Damian v. A-Mark Precious
Metals, Inc., No. CV 16-7198 FMO (SSX), 2017
U.S. Dist. LEXIS 216117 (C.D. Cal. Dec. 5, 2016)
is misplaced. In Damian, the court found that the
two directors controlled the receivership entities,

which precluded the possibility of an action
against them until the receiver was appointed. Id.
However, the court in Damian did not engage in
any analysis regarding whether the facts of the
alleged fraudulent transfer and fraud claims were
discoverable prior to the receiver's appointment,
nor were there facts in the record suggesting that
those claims were previously discoverable. See id.

10 Plaintiff argues that Defendants would be given a
“windfall” should Plaintiff have been imputed with
knowledge of Defendants' actions before he had the
ability to bring an action on behalf of CVVT. (Opp.
at 11–12.) But the doctrine of adverse domination
does not focus on what claims the plaintiff asserting
the doctrine can bring, but rather, whether the
claim could have been brought by shareholders or
employees at an earlier time. CVVT's shareholders
did bring claims arising out of Defendants' alleged
bad acts, so there is no risk of a “windfall” here.

*8  Second, Plaintiff asserts that CVVT's shareholders
lacked the ability to bring the causes of action asserted
in the Complaint against Defendants, because Defendants
“would have had the defense of in pari delicto against any
Company claims while the bad actors were in control of the
Company.” (Opp. at 8–10.) Plaintiff asserts that as a receiver,
he is not subject to the equitable defense of in pari delicto. See
F.D.I.C. v. O'Melveny & Myers, 61 F.3d 17, 19 (9th Cir. 1995)
(“[D]efenses based on a party's unclean hands or inequitable
conduct do not generally apply against that party's receiver.”).

Plaintiff's argument ignores that whether CVVT's
shareholders would have been subject to the defense of in pari
delicto is a fact intensive inquiry. In re Amerco Derivative
Litig., 127 Nev. 196, 214–17 (2011) (holding under Nevada
law that the acts of the corporation's directors should be
imputed to the corporation, and remanding the action for a
determination of whether the in pari delicto defense applied).
To determine whether the defense applies, the court must
first determine whether acts of the director or officer at
issue are imputed to the corporation. Id. at 214; Kirschner
v. KPMG LLP, 15 N.Y.3d 446, 465 (2010) (applying New
York law). However, an agent's acts will not be imputed to the
corporation if the “adverse interest” exception applies, which
requires the court to determine whether the agent's actions
were “completely and totally adverse to the corporation.”
In re Amerco Derivative Litig., 127 Nev. at 214–15 (the
“adverse interest” exception is “very narrow” and includes
actions such as “outright theft or looting or embezzlement”);
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Kirschner, 15 N.Y.3d at 466. “If the agent's wrongdoing
benefits the corporation in any way, the exception does not

apply.” In re Amerco Derivative Litig., 127 Nev. at 215. 11  If
the court determines that the director or officer's acts should
be imputed to the corporation, it must then make a secondary
determination of whether the defense of in pari delicto should
apply to the action at issue. Id. at 216–17. This determination
requires the court to assess whether (1) “the public cannot be
protected because the transaction has been completed,” (2)
“serious moral turpitude is involved,” (3) “the defendant is
the one guilty of the greatest moral fault,” and (4) “to apply
the rule will be to permit the defendant to be unjustly enriched
at the expense of the plaintiff.” Id. (citations omitted); see
Maudlin v. Pac. Decision Scis. Corp., 137 Cal. App. 4th 1001,
1013 (2006) (applying the same four factors under California
law) (citation omitted).

11 Additionally, there is a limited exception to the
adverse interest exception

whereby an agent's actions are imputed to the
corporation even if the agent totally abandons
the corporation's interest. Pursuant to the “sole
actor” rule, the adverse interest exception will
not preclude imputation if the agent is the
sole agent or sole shareholder of a corporation.
(citations omitted). The rule also applies when
there are multiple owners and managers who are
each engaged in fraud against the corporation.

In re Amerco Derivative Litig., 127 Nev. at 215.

Here, it is far from clear that this defense would have
completely barred a shareholder derivative action against
Defendants for the acts alleged in the Complaint. For
example, that CVVT's former directors and officers allegedly
entered into transactions in order to funnel money out of
the company for their personal benefit. This may constitute
a “total abandonment” of CVVT's interest, thus the adverse
interest exception would prevent the imputation of their
acts to CVVT. But the fact that CVVT may have benefited
from some of these transactions, such as the purchase of
the Changsha Valve and Hanwei companies, indicates that
CVVT was “not completely harmed by the transactions,” as it
acquired ownership interest in these companies. In re Amerco
Derivative Litig., 127 Nev. at 216. If CVVT benefited from
the alleged acts, the adverse interest exception would not
apply. It is too speculative to assume that the defense of in
pari delicto would apply to CVVT's shareholders.

*9  Further, whether an action by CVVT's shareholders
would be successful is not the point of the adverse domination
inquiry regarding whether an informed shareholder or
director had the “ability” to sue. “[T]he mere existence of
a potential barrier to suing” does not negate the ability
to enforce a corporate cause of action. In re: Emerald
Casino, Inc., 867 F.3d 743, 761 (7th Cir. 2017) (applying
the adverse domination doctrine, and rejecting the plaintiff
trustee's argument that the creditor's committee lacked the
“ability” to sue because it could not have successfully brought
a derivative claim on behalf of the corporation for lack of
standing) (citations omitted). The central question animating
the discovery rule, and the corollary doctrine of adverse
domination, is whether someone could have discovered
wrongdoing, and sought redress. To speculate as to the
potential outcome of a wholly separate action is outside the
scope of the adverse domination inquiry. Indeed, for the Court
to determine whether CVVT's shareholders were subject to
the defense of in pari delicto would essentially require a mini-
trial on the merits of another litigation, before the Court could
address the merits of this action.

Simply put, the record is replete with evidence that prior
public litigation made factual allegations that CVVT had been
injured by Defendants' wrongdoing. These actions contained
the majority of Plaintiff's present allegations, and provided
constructive notice of Defendants' alleged wrongdoing in
the course of their auditing engagement with CVVT. And
CVVT's shareholders and the SEC were willing and able to
timely pursue actions to redress those wrongs. Plaintiff has
provided no evidence that CVVT, by virtue of its directors'
domination and control, concealed any injury suffered due
to Defendants' alleged wrongdoing, until his appointment as
Receiver. Thus, Plaintiff has not met the burden necessary to
invoke the adverse domination theory, and is not entitled to
equitable tolling of the applicable limitations period. See In re
Verit Indus., Inc., 172 F.3d at *3 (the plaintiff did not meet the
burden to invoke the adverse domination theory because the
transactions at issue were disclosed in filings with the SEC,
and the corporation's largest shareholder sued the company's
directors for claims asserted in the plaintiff's complaint).

In most instances, leave to amend must be freely granted,
Fed. R. Civ. P. 15(a), and that policy is “to be applied with
extreme liberality,” Eminence Capital, LLC v. Aspeon, Inc.,
316 F.3d 1048, 1051 (9th Cir. 2003). However, leave to
amend is not warranted if the Complaint cannot be saved
by amendment. See Foman v. Davis, 371 U.S. 178, 182
(1962); Arizona Students' Ass'n v. Arizona Bd. of Regents,
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824 F.3d 858, 871 (9th Cir. 2016) (“Dismissal of a complaint
without leave to amend is only proper when, upon de novo
review, it is clear that the complaint could not be saved by
any amendment.”). That is the case here. Although Plaintiff
requests leave to amend, he does not offer any factual
allegations that could cure the deficiencies identified herein.
(Opp. at 18, 23.) Indeed, it would “be impossible for [plaintiff]
to allege facts demonstrating” that he could avoid the statute
of limitations in light of the numerous prior actions seeking
redress for the wrongs alleged in the Complaint. See Marino
v. Countrywide Fin. Corp., 26 F. Supp. 3d 955, 963 (C.D. Cal.
2014), aff'd, 602 F. App'x 403 (9th Cir. 2015) (dismissing the
balance of plaintiff's cause of action with prejudice because
his “allegations demonstrate that it would be impossible for
[plaintiff] to allege facts demonstrating that the discovery rule

would allow him to avoid the statute of limitations.”). 12

12 Because Plaintiff's claims are barred by the
statute of limitations, the Court need not address
Defendants' alternative arguments why those
claims fail. (Mot. at 20–23.)

V. CONCLUSION
For the foregoing reasons, Defendants' motion to dismiss is
GRANTED.

All Citations

Not Reported in Fed. Supp., 2018 WL 6137618

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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399 F.Supp.3d 1035
United States District Court, C.D. California.

Michael TERPIN, Plaintiff,
v.

AT&T MOBILITY, LLC; and Does 1-25 Defendants.

Case No. 2:18-cv-06975-ODW (KSx)
|

Signed July 19, 2019

Synopsis
Background: Customer brought action against his cellular
service provider, asserting several claims, including breach
of contract, negligence, state and federal statutory claims,
and claim for declaratory relief and alleging that provider
inadequately responded to multiple hacks into customer's
phone, resulting in theft of customer's cryptocurrency.
Provider filed motion to dismiss for failure to state a claim
and to strike portions of complaint referencing decree.

Holdings: The District Court, Otis D. Wright, J., held that:

[1] customer plausibly alleged that criminal acts of third party
were reasonably foreseeable by provider;

[2] customer failed to allege how phone number transfer to
hackers proximately caused customer a loss of $24 million;

[3] customer sufficiently alleged claim for declaratory relief;

[4] customer sufficiently alleged provider permitted
unauthorized access to customer's proprietary information;

[5] customer failed to overcome presumption against
extraterritoriality for California law to apply outside of
California;

[6] customer failed to plead special relationship with
provider; and

[7] customer failed to allege conduct of customer and his
cellular service provider that formed basis implied contract.

Motion to dismiss granted in part and denied in part, and
motion to strike denied.

Procedural Posture(s): Motion to Dismiss for Failure to
State a Claim; Motion to Strike All or Part of a Pleading.

West Headnotes (44)

[1] Negligence Substantial factor

Negligence Foreseeability

Under California law, proximate cause limits
a defendant's liability to those foreseeable
consequences that the defendant's negligence
was a substantial factor in producing.

[2] Negligence Proximate Cause

Under California law, proximate cause is
ordinarily a question fact.

[3] Negligence Intentional or criminal acts

Under California law, a criminal act will be
deemed a superseding cause unless it involves a
particular and foreseeable hazard inflicted upon
a member of a foreseeable class.

[4] Negligence In general;  foreseeability of
other cause

Under California law, where an intervening
act by a third party was foreseeable, it does
not amount to a superseding cause relieving a
negligent defendant of liability.

[5] Antitrust and Trade
Regulation Telecommunications; 
 telemarketing

Fraud Fraud in particular transactions or
for particular purposes

Telecommunications Civil Liabilities and
Actions
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Customer, whose cryptocurrency was allegedly
stolen after hackers gained access to customer’s
cellular phone number, plausibly alleged
that criminal acts of third party were
reasonably foreseeable by cellular service
provider, as required to adequately allege
proximate cause and thus to state claim for
unauthorized disclosure of customer confidential
proprietary information, claims for violations
of California's Unfair Competition Law (UCL)
and California Consumer Legal Remedies Act
(CLRA), and tort claims under California law
for misrepresentation and negligence, where
customer alleged that he informed provider
that he was victim of phone number transfer,
provider placed customer's account on higher
security level, and, despite higher security level,
customer was later a victim of another phone
number transfer as result of provider's assistance.
Communications Act of 1934 §§ 206, 222, 47
U.S.C.A. §§ 206, 222; Cal. Bus. & Prof. Code
§ 17200 et seq.; Cal. Civ. Code §§ 1709, 1710,
1750 et seq., 1798.81.5; Cal. Penal Code § 502
et seq.

1 Cases that cite this headnote

[6] Antitrust and Trade
Regulation Telecommunications; 
 telemarketing

Fraud Fraud in particular transactions or
for particular purposes

Labor and Employment Nature of
liability in general

Telecommunications Contracts for service

Telecommunications Civil Liabilities and
Actions

Telecommunications Fraud;  unauthorized
access or transmission

Customer failed to allege how cellular phone
number transfer to hackers proximately caused
customer a loss of $24 million in cryptocurrency,
and thus, to extent claims relied on loss,
failed to adequately allege proximate cause
and therefore failed to state federal claim for
unauthorized disclosure of customer confidential
proprietary information, claims for violations
of California's Unfair Competition Law (UCL),

California Consumer Legal Remedies Act
(CLRA), and California's Customer Records
Act, and claims under California law for
assisting unlawful access to computer, deceit
by concealment, misrepresentation, negligence,
negligent supervision and training, negligent
hiring, breach of contract, breach of implied
contract, and breach of implied covenant of good
faith and fair dealing, despite allegations that
cellular service provider assisted hackers with
phone number transfer, where customer failed
to allege how hackers accessed cryptocurrency
accounts, whether hackers sold customer's
cryptocurrency then transferred the money, or
whether hackers transferred the cryptocurrency
to a cold wallet. Communications Act of 1934 §§
206, 222, 47 U.S.C.A. §§ 206, 222; Cal. Bus. &
Prof. Code § 17200 et seq.; Cal. Civ. Code §§
1709, 1710, 1750 et seq., 1798.81.5; Cal. Penal
Code § 502 et seq.

1 Cases that cite this headnote

[7] Negligence Necessity of legal or proximate
causation

Negligence Remoteness and attenuation; 
 mere condition or occasion

In all cases of loss, a court is to attribute it to the
proximate cause, and not to any remote cause.

[8] Negligence "But-for" causation;  act
without which event would not have occurred

Negligence Continuous sequence;  chain of
events

Under California law, “proximate cause” is that
cause which, in natural and continuous sequence,
unbroken by any efficient intervening cause,
produced the injury or damage complained of
and without which such result would not have
occurred.

[9] Negligence Remoteness and attenuation; 
 mere condition or occasion

Under California law, proximate cause
requirement for cases of loss bars suits for
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alleged harm that is too remote from the
defendant's unlawful conduct.

[10] Declaratory Judgment Particular
Contracts

Customer's claim seeking declaration that
cellular service provider's wireless customer
agreement was unconscionable, void against
public policy, and unenforceable in its entirety,
was ripe; there was substantial controversy
between provider and customer, provider and
customer had adverse legal interests of sufficient
immediacy and reality, and terms of customer
agreement were directly implicated by action. 28
U.S.C.A. § 2201(a).

[11] Declaratory Judgment Nature and
elements in general

Declaratory relief is not appropriate under the
Declaratory Judgment Act unless there is a
substantial controversy, between parties having
adverse legal interests, of sufficient immediacy
and reality to warrant the issuance of declaratory
judgment. 28 U.S.C.A. § 2201(a).

[12] Declaratory Judgment Nature and
elements in general

A case is “ripe” under the Declaratory Judgment
Act where the essential facts establishing the
right to declaratory relief have already occurred.
28 U.S.C.A. § 2201(a).

[13] Federal Courts Nature of dispute; 
 concreteness

A claim is not ripe for adjudication if it rests upon
contingent future events that may not occur as
anticipated, or indeed may not occur at all.

[14] Federal Courts Nature of dispute; 
 concreteness

Article III of the Constitution requires that there
exist a case or controversy and that the issues

presented must be definite and concrete, not
hypothetical or abstract for them to be ripe for
determination. U.S. Const. art. 3, § 2, cl. 1.

[15] Federal Courts Nature of dispute; 
 concreteness

To satisfy case-or-controversy requirement
under Article III, a litigant need not await the
consummation of threatened injury to obtain
preventive relief; if the injury is certainly
impending, that is enough. U.S. Const. art. 3, §
2, cl. 1.

[16] Declaratory Judgment Written
instruments and contracts in general

Customer sufficiently alleged claim
seeking declaration that cellular service
provider's wireless customer agreement was
unconscionable, void against public policy, and
unenforceable in its entirety, where customer
alleged that, as result of agreement's exculpatory
provision, damages restriction clause, indemnity
provision, and arbitration provision, entire
agreement was unenforceable because central
purpose of agreement was tainted with illegality,
and agreement, if enforceable, would have
potentially resulted in denial customer's claims
and damages or transfer of claims to arbitration.
28 U.S.C.A. § 2201(a).

[17] Telecommunications Civil Liabilities and
Actions

Customer sufficiently alleged cellular service
provider permitted unauthorized access to
customer's proprietary information, and thus
customer stated claim for unauthorized
disclosure against provider, even though
customer failed to identify any information
that fell within definition of customer
proprietary network information; customer
alleged that provider divulged customer's
telephone number, account information, and
his private communications to hackers via
subscriber identification module (SIM) card
swap, and that provider permitted hackers to
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access customer's telephone number, telephone
calls, text messages, and account information
to steal nearly $24 million worth of customer's
cryptocurrency. Communications Act of 1934 §
222, 47 U.S.C.A. § 222(a).

[18] Telecommunications Customer privacy

Proprietary information that a
telecommunications carrier has a duty to protect
includes information that is extremely personal
to customers, such as to whom, where, and
when a customer places a call, as well as the
types of service offerings to which the customer
subscribes. Communications Act of 1934 § 222,
47 U.S.C.A. § 222(a).

[19] Antitrust and Trade Regulation What
law governs;  territorial limitations

Customer, who domiciled in Puerto Rico
with a residence in California, failed to
overcome presumption against extraterritorial
application of California's Unfair Competition
Law (UCL) and California Consumer Legal
Remedies Act (CLRA), and thus customer
could not assert claims under those statutes
against cellular service provider regarding hacks
into customer's phone and provider's response,
where customer failed to allege that he was a
resident of California, that hacks or provider's
response occurred in California, or that contract
between customer and provider was governed by
California law. Cal. Bus. & Prof. Code § 17200
et seq.; Cal. Civ. Code § 1750 et seq.

[20] Statutes Extraterritorial operation

California law presumes that the legislature did
not intend the statutes of California to have force
or operation beyond the boundaries of the state.

[21] Antitrust and Trade Regulation What
law governs;  territorial limitations

Statutes Extraterritorial operation

Unless the California legislature explicitly
indicates otherwise, if liability-creating conduct
occurs outside of California, California law
generally should not govern that conduct;
this includes claims under California's Unfair
Competition Law (UCL) and California
Consumer Legal Remedies Act (CLRA). Cal.
Bus. & Prof. Code § 17200 et seq.; Cal. Civ. Code
§ 1750 et seq.

[22] Antitrust and Trade Regulation What
law governs;  territorial limitations

A plaintiff's residence alone is not sufficient
to bring claims under California's Unfair
Competition Law (UCL) and California
Consumer Legal Remedies Act (CLRA) where
the injuries occur outside of California. Cal. Bus.
& Prof. Code § 17200 et seq.; Cal. Civ. Code §
1750 et seq.

[23] Telecommunications Civil Liabilities and
Actions

Customer failed to plead special relationship
with cellular service provider, and thus exception
to California's economic loss rule did not apply to
customer's tort claims against provider regarding
hacks into customer's phone and provider's
response, although customer sufficiently alleged
that it was foreseeable that customer would
have suffered injury if provider did not protect
customer's personal information and sufficiently
alleged degree of certainty of injury, where
customer failed to allege extent to which
transaction was intended to benefit customer,
closeness of connection between provider's
conduct and injury suffered, moral blame
attached to provider's conduct, and policy of
preventing future harm.

[24] Torts Economic loss doctrine

Under California law, the economic loss rule
generally bars tort claims based on contract
breaches.
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[25] Products Liability Economic losses; 
 damage to product itself

Torts Economic loss doctrine

Under California law, the “economic loss rule”
requires a purchaser to recover in contract
for purely economic loss due to disappointed
expectations, unless he can demonstrate harm
above and beyond a broken contractual promise.

[26] Products Liability Economic losses; 
 damage to product itself

Under California's economic loss rule, a plaintiff
may recover in tort only where she can allege
personal injury or damage to property other than
the product itself.

[27] Torts Economic loss doctrine

Under California law, exception to economic loss
rule, wherein the rule does not prevent recovery
in tort if a special relationship exists between
the plaintiff and the defendant, applies to cases
involving contracts for services where the parties
are in contractual privity.

[28] Torts Economic loss doctrine

Under California law, exception to economic loss
rule, wherein the rule does not prevent recovery
in tort if a special relationship exists between
the plaintiff and the defendant, is available if
plaintiffs adequately plead a special relationship.

[29] Torts Economic loss doctrine

Under California law, courts examine six factors
to determine whether a special relationship
exists, as required to apply exception to
economic loss rule: (1) the extent to which
the transaction was intended to affect the
plaintiff, (2) the foreseeability of harm to the
plaintiff, (3) the degree of certainty that the
plaintiff suffered injury, (4) the closeness of the
connection between the defendant's conduct and
the injury suffered, (5) the moral blame attached

to the defendant's conduct and (6) the policy of
preventing future harm.

2 Cases that cite this headnote

[30] Telecommunications Actions

Customer failed to allege conduct of customer
and his cellular service provider that formed
basis of implied contract, and thus customer
failed to state claim for breach of implied
contract under California law against provider
regarding hacks into customer's phone and
provider's response, where customer offered only
conclusory statement that opening of account
with provider created implied contract between
customer and provider. Cal. Civ. Code § 1621.

[31] Contracts Grounds of action

Under California law, the elements of a claim for
breach of an express or implied contract are the
same.

[32] Contracts Acts or Omissions Constituting
Breach in General

Under California law, to state a claim for breach
of an implied contract, a plaintiff must allege
facts sufficient to establish: (1) the existence of
a contract, (2) performance by the plaintiff or
excuse for nonperformance, (3) breach by the
defendant, and (4) damages.

[33] Telecommunications Contracts for service

Customer failed to allege how his cellular
service provider failed or refused to discharge
contractual responsibilities through conscious or
deliberate act to frustrate contractual agreement
between customer and provider, and thus
customer failed to state claim for breach of
the implied covenant of good faith and fair
dealing under California law regarding hacks
into customer's phone and provider's response,
where customer at most alleged that provider
failed to comply with its privacy policy and code
of business conduct, but not that provider failed
to act in good faith in doing so.
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1 Cases that cite this headnote

[34] Contracts Pleading contract or
specifications

Under California law, to state a claim for breach
of an implied covenant of good faith and fair
dealing, the specific contractual obligation from
which the implied covenant arose must be
alleged.

1 Cases that cite this headnote

[35] Contracts Acts or Omissions Constituting
Breach in General

Under California law, a breach of the implied
covenant of good faith and fair dealing involves
something beyond breach of the contractual duty
itself.

[36] Contracts Acts or Omissions Constituting
Breach in General

Under California law, to state a claim for
the implied covenant of good faith and fair
dealing, allegations must show that the conduct
of the defendant demonstrates a failure or refusal
to discharge contractual responsibilities by a
conscious and deliberate act.

1 Cases that cite this headnote

[37] Contracts Terms implied as part of
contract

Under California law, the covenant of good faith
and fair dealing is implied by law in every
contract and supplements the express contractual
obligations to prevent a contracting party from
engaging in conduct which frustrates the other
party's rights to the benefits of the contract.

[38] Contracts Terms implied as part of
contract

Under California law, implied covenant of good
faith and fair dealing cannot impose substantive
duties or limits on the contracting parties beyond

those incorporated in the specific terms of their
agreement.

[39] Federal Civil Procedure Particular
allegations

Striking portions of customer's complaint
that referenced Federal Communications
Commission (FCC) decree was not warranted
in customer's action against his cellular service
provider regarding hacks into customer's phone
and provider's response; FCC investigation into
provider and corresponding decree could have
been relevant on issues of notice regarding
hacking of customer's phone. Fed. R. Civ. P.
12(f).

[40] Federal Civil Procedure Discretion of
court

The decision on whether to grant a motion to
strike matter from a pleading is made at a court's
discretion. Fed. R. Civ. P. 12(f).

2 Cases that cite this headnote

[41] Federal Civil Procedure Determination of
Motion

In using its discretion when deciding whether to
grant a motion to strike matter from a pleading,
a court must view the pleadings in the light most
favorable to the non-moving party. Fed. R. Civ.
P. 12(f).

4 Cases that cite this headnote

[42] Federal Civil Procedure Grounds

Courts may grant a motion to strike matter from
a pleading to avoid the expenditure of time and
money that must arise from litigating spurious
issues by dispensing with those issues prior to
trial. Fed. R. Civ. P. 12(f).

3 Cases that cite this headnote

[43] Federal Civil Procedure Grounds
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Courts may grant a motion to strike matter from
a pleading in order to streamline the resolution
of the action and focus the jury's attention on the
real issues in the case. Fed. R. Civ. P. 12(f).

[44] Federal Civil Procedure Motion not
favored

Motions to strike matter from a pleading are
generally disfavored due to the limited role that
pleadings play in federal practice, and because
they are often used as a delay tactic. Fed. R. Civ.
P. 12(f).
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ORDER GRANTING, IN PART, AND
DENYING IN PART, DEFENDANT'S

MOTION TO DISMISS [14]; AND DENYING
DEFENDANT'S MOTION TO STRIKE [15]

OTIS D. WRIGHT, II, UNITED STATES DISTRICT
JUDGE

I. INTRODUCTION

**1  Defendant AT&T Mobility LLC (“AT&T”) moves
to dismiss Plaintiff Michael Terpin's (“Terpin”) Complaint.
(See generally Mot. to Dismiss (“MTD”), ECF No. 14.)
Additionally, AT&T moves to strike portions of Mr. Terpin's
Complaint. (See generally Mot. to Strike (“MTS”), ECF No.
15.) For the reasons that follow, the Court GRANTS, IN
PART, AND DENIES, IN PART, Defendant's Motion to
Dismiss (ECF No. 14), and DENIES Defendant's Motion to

Strike (ECF No. 15). 1

1 After carefully considering the papers filed in
connection with the motions, the Court deemed
the matters appropriate for decision without oral
argument. Fed. R. Civ. P. 78; C.D. Cal. L.R. 7-15.

II. FACTUAL AND PROCEDURAL BACKGROUND

Mr. Terpin is a prominent and well-known member of the
cryptocurrency community. (Compl. ¶¶ 13–14, ECF No. 1.)
He is domiciled in Puerto Rico with a residence in California.
(Comp. ¶ 1.) On June 11, 2017, Mr. Terpin's phone suddenly
became inoperable because his cell phone number had been
hacked. (Compl. ¶ 64.) After hackers attempted and failed
eleven times to change Mr. Terpin's AT&T password in AT&T
stores, the hackers were able to change his password remotely.
(Compl. ¶ 64.) Mr. Terpin alleges that this allowed the hackers
to gain control of Mr. Terpin's phone number, which allowed
them to divert his personal information, including telephone
calls and text messages, to gain access to his accounts that use
his telephone number for authentication. (Compl. ¶¶ 64–65.)
The hackers used Mr. Terpin's telephone number to access
his cryptocurrency accounts and also impersonated him by
using his Skype account. (Compl. ¶ 65.) By impersonating
Mr. Terpin, the hackers convinced Mr. Terpin's client to
send them cryptocurrency and diverted the cryptocurrency to
themselves. (Compl. ¶ 65.) Later that day, AT&T was able to
cutoff the hackers' access to Mr. Terpin's telephone number.
(Compl. ¶ 65.) However, by this time, the *1042  hackers had
stolen substantial funds from Mr. Terpin. (Compl. ¶ 65.)

Around June 13, 2017, Mr. Terpin met with AT&T
representatives in Puerto Rico to discuss the hack. (Compl. ¶
66.) AT&T allegedly promised to place Mr. Terpin's account
“on a higher security level with special protection.” (Compl.
¶ 67 (internal quotation marks omitted).) This included
requiring a six-digit passcode (known only to Mr. Terpin
and his wife) of anyone attempting to access or change Mr.
Terpin's account or transfer his telephone number to another
phone. (Compl. ¶ 67.)

On Sunday, January 7, 2018, Mr. Terpin's phone again became
inoperable. (Compl. ¶ 72.) Mr. Terpin eventually learned
that an employee at an AT&T store in Norwich, Connecticut

assisted an imposter with a SIM card swap. 2  (Compl. ¶¶ 71–
72.) This resulted in AT&T transferring Mr. Terpin's phone
number to an imposter. (Compl. ¶ 72.) Mr. Terpin alleges
that when his phone became inoperable, he attempted to
contact AT&T to have his telephone number canceled, but
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AT&T failed to promptly to cancel his account. (Compl.
¶ 73.) By having access to Mr. Terpin's phone number,
Mr. Terpin alleges that “the hackers were able to intercept
Mr. Terpin's personal information, including telephone calls
and text messages, and gain access to his cryptocurrency
accounts.” (Compl. ¶ 76.) As a result, between January 7 and
8, 2018, Mr. Terpin alleges that the imposter stole nearly $24
million worth of cryptocurrency from him. (Compl. ¶ 72.)

2 Mr. Terpin alleges that “SIM swapping consists
of tricking a provider ... into transferring the
target's phone number to a SIM card controlled
by the criminal. Once they get the phone
number, fraudsters can leverage it to reset the
victims' passwords and break into their online
accounts.” (Compl. ¶ 53.)

**2  On August 15, 2018, Mr. Terpin filed his Complaint
against AT&T alleging sixteen causes of action for:
(1) declaratory relief that AT&T's consumer agreement
is unconscionable and contrary to public policy; (2)
unauthorized disclosure of customer confidential proprietary
information, 47 U.S.C. §§ 206, 222; (3) assisting unlawful
access to computer, California Penal Code section 502
et seq.; (4) violation of California's Unfair Competition
Law (“UCL”) – unlawful business practice, California
Business and Professions Code section 17200 et seq.; (5)
violation of UCL – unfair business practice, California
Business and Professions Code section 17200 et seq.; (6)
violation of UCL – fraudulent business practice, California
Business and Professions Code section 17200 et seq.;
(7) violation of California Consumer Legal Remedies Act
(“CLRA”), California Civil Code section 1750 et seq.; (8)
deceit by concealment, California Civil Code sections 1709,
1710; (9) misrepresentation; (10) negligence; (11) negligent
supervision and training; (12) negligent hiring; (13) breach
of contract – privacy policy; (14) breach of implied contracts
(in the alternative to breach of express contract); (15) breach
of covenant of good faith and fair dealing; and (16) violation
of California's Customer Records Act – inadequate security,
California Civil Code section 1798.81.5. (Compl. ¶¶ 80–241.)

As part of his allegations, Mr. Terpin alleges that on April,
8, 2015, AT&T entered into a consent decree (“Consent
Decree”) with the Federal Communications Commission
(“FCC”) to implement detailed measures to protect against
unauthorized disclosure of customers' private information.
(Compl. ¶¶ 4, 32.)

AT&T moves to dismiss Mr. Terpin's Complaint in its entirety
and strike portions of the Complaint referencing the Consent
Decree. (See generally MTD; MTS.) The Court will address
each in turn.

*1043  III. MOTION TO DISMISS

A court may dismiss a complaint under Rule 12(b)(6) for
lack of a cognizable legal theory or insufficient facts pleaded
to support an otherwise cognizable legal theory. Balistreri
v. Pacifica Police Dep't, 901 F.2d 696, 699 (9th Cir. 1988).
“To survive a motion to dismiss ... under Rule 12(b)(6), a
complaint generally must satisfy only the minimal notice
pleading requirements of Rule 8(a)(2)”—a short and plain
statement of the claim. Porter v. Jones, 319 F.3d 483, 494
(9th Cir. 2003); see also Fed. R. Civ. P. 8(a)(2). The “[f]actual
allegations must be enough to raise a right to relief above the
speculative level.” Bell Atl. Corp. v. Twombly, 550 U.S. 544,
555, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007). The “complaint
must contain sufficient factual matter, accepted as true, to
state a claim to relief that is plausible on its face.” Ashcroft
v. Iqbal, 556 U.S. 662, 678, 129 S.Ct. 1937, 173 L.Ed.2d 868
(2009) (internal quotation marks omitted). “A pleading that
offers ‘labels and conclusions’ or ‘a formulaic recitation of
the elements of a cause of action will not do.’ ” Id. (citing
Twombly, 550 U.S. at 555, 127 S.Ct. 1955).

Whether a complaint satisfies the plausibility standard is a
“context-specific task that requires the reviewing court to
draw on its judicial experience and common sense.” Id. at 679,
129 S.Ct. 1937. A court is generally limited to the pleadings
and must construe all “factual allegations set forth in the
complaint ... as true and ... in the light most favorable” to the
plaintiff. Lee v. City of Los Angeles, 250 F.3d 668, 679 (9th
Cir. 2001). But a court need not blindly accept conclusory
allegations, unwarranted deductions of fact, and unreasonable
inferences. Sprewell v. Golden State Warriors, 266 F.3d 979,
988 (9th Cir. 2001). Accusations of fraud require a plaintiff to
plead with particularity the circumstances constituting fraud.
See Fed. R. Civ. P. 9(b). Rule 9(b) requires that the complaint
identify the “who, what, when, where, and how” of the
fraudulent activity, “as well as what is false or misleading
about” it, and why it is false. United States ex rel. Cafasso v.
Gen. Dynamics C4 Sys., Inc., 637 F.3d 1047, 1055 (9th Cir.
2011) (internal quotation marks omitted).

**3  Where a district court grants a motion to dismiss, it
should generally provide leave to amend unless it is clear the
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complaint could not be saved by any amendment. See Fed. R.
Civ. P. 15(a); Manzarek v. St. Paul Fire & Marine Ins. Co.,
519 F.3d 1025, 1031 (9th Cir. 2008).

A. Proximate Cause
AT&T moves to dismiss the Complaint in its entirety on the
basis that Mr. Terpin failed to sufficiently allege proximate
cause for each of his claims. (MTD 4.) Specifically, AT&T
advances two arguments: (1) the independent, intervening
criminal acts of others, the hackers/imposter, destroy
proximate cause; and (2) Mr. Terpin failed to adequately
allege how the flaws in AT&T's security resulted in Mr.
Terpin's funds being stolen. (MTD 4–6.)

[1]  [2]  [3]  [4] Proximate cause “limits the defendant's
liability to those foreseeable consequences that the
defendant's negligence was a substantial factor in producing.”
Mendoza v. City of Los Angeles, 66 Cal. App. 4th 1333, 1342,
78 Cal.Rptr.2d 525 (1998). “Ordinarily, proximate cause is
a question fact ....” Kane v. Hartford Accident & Indem.
Co., 98 Cal. App. 3d 350, 359, 159 Cal.Rptr. 446 (1979).
In California, “a criminal act will be deemed a superseding
cause unless it involves a particular and foreseeable hazard
inflicted upon a member of a foreseeable class.” Id. at 360,
159 Cal.Rptr. 446. “[W]here an intervening act by a third
party was foreseeable, it does not amount to a superseding
cause relieving the negligent defendant of liability.” Ileto v.
Glock Inc., 349 F.3d 1191, 1208 (9th Cir. 2003).

*1044  [5] At this point, taking the Complaint as true, Mr.
Terpin has sufficiently alleged that the criminal acts of a
third party were reasonably foreseeable by AT&T. Mr. Terpin
alleges that he informed AT&T in June 2017 that he was the
victim of a SIM card swap and that AT&T placed his account
on a higher security level with special protection. Thus,
AT&T was put on actual notice that Mr. Terpin's account
was at risk. Despite this knowledge, Mr. Terpin was again
the victim of a SIM card swap in January 2018, allegedly
as a result of AT&T's assistance. Accordingly, at this stage,
Mr. Terpin has sufficiently alleged that the criminal act was
reasonably foreseeable such that the claim should not be
dismissed on this basis.

[6] Separately, AT&T contends that Mr. Terpin has not
sufficiently pleaded how the SIM card swap resulted in Mr.
Terpin losing $24 million. Mr. Terpin does not address this
issue in his Opposition. (See generally Opp'n to MTD, ECF
No. 19.)

[7]  [8]  [9] “It is a well established principle of [the
common] law that in all cases of loss, we are to attribute
it to the proximate cause, and not to any remote cause.”
Bank of Am. Corp. v. Miami, ––– U.S. ––––, 137 S. Ct.
1296, 1305, 197 L.Ed.2d 678 (2017) (alteration in original)
(internal quotation marks omitted). “Proximate cause is that
cause which, in natural and continuous sequence, unbroken
by any efficient intervening cause, produced the injury [or
damage complained of] and without which such result would
not have occurred.” California v. Superior Court, 150 Cal.
App. 3d 848, 857, 197 Cal.Rptr. 914 (1984) (alteration in
original) (internal quotation marks omitted). The proximate
cause requirement “bars suits for alleged harm that is ‘too
remote’ from the defendant's unlawful conduct.” Lexmark
Int'l, Inc. v. Static Control Components, Inc., 572 U.S. 118,
133, 134 S.Ct. 1377, 188 L.Ed.2d 392 (2014).

**4  Mr. Terpin fails to sufficiently allege proximate cause.
Mr. Terpin does not connect how granting the hackers/
fraudsters access to Mr. Terpin's phone number resulted in
him losing $24 million. Based on the allegations of the
Complaint, Mr. Terpin asserts that AT&T assisted the hackers
with a SIM card swap, thus granting the hackers access to
Mr. Terpin's phone number. This allegedly resulted in Mr.
Terpin losing $24 million in cryptocurrency. However, Mr.
Terpin does not explain how the hackers accessed Mr. Terpin's
cryptocurrency account(s), whether they sold Mr. Terpin's
cryptocurrency then transferred the money, or whether they
transferred the cryptocurrency to a cold wallet. At this stage,
the Court is left to speculate how having access to Mr. Terpin's
phone number resulted in the theft of cryptocurrency.

Mr. Terpin alleged in each of his sixteen claims (with the
exception of the declaratory relief claim) that AT&T's actions
resulted in him losing $24 million worth in cryptocurrency.
(See Compl. ¶¶ 109, 118, 130, 142, 153, 163, 175, 181, 189,
201, 213, 221, 227, 233, 239.) Thus, to the extent Mr. Terpin's
claims rely on the $24 million in damages, those claims are
DISMISSED with leave to amend.

B. Declaratory Relief
[10] AT&T moves to dismiss Mr. Terpin's claim for

declaratory relief on the grounds that the claim is not ripe.

[11]  [12] The Declaratory Judgment Act provides
jurisdiction “[i]n a case of actual controversy ... [to] any
court of the United States ... [so that it] may declare the
rights and other legal relations of any interested party seeking
such declaration, whether or not further relief is or could be
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sought.” 28 U.S.C. § 2201(a). Declaratory *1045  relief is not
appropriate unless “there is a substantial controversy, between
parties having adverse legal interests, of sufficient immediacy
and reality to warrant the issuance of declaratory judgment.
A case is ripe where the essential facts establishing the right
to declaratory relief have already occurred.” Boeing Co v.
Cascade Corp., 207 F.3d 1177, 1192 (9th Cir. 2000) (internal
quotation marks omitted).

[13]  [14]  [15] “A claim is not ripe for adjudication if
it rests upon ‘contingent future events that may not occur
as anticipated, or indeed may not occur at all.’ ” Texas v.
United States, 523 U.S. 296, 300, 118 S.Ct. 1257, 140 L.Ed.2d
406 (1998) (quoting Thomas v. Union Carbide Agric. Prods.
Co., 473 U.S. 568, 580–81, 105 S.Ct. 3325, 87 L.Ed.2d 409
(1985)). Article III of the Constitution requires that there exist
a “case or controversy” and that the issues presented must
be “definite and concrete, not hypothetical or abstract” for
them to be ripe for determination. Thomas v. Anchorage Equal
Rights Comm'n, 220 F.3d 1134, 1139 (9th Cir. 2000) (quoting
Ry. Mail Ass'n v. Corsi, 326 U.S. 88, 93, 65 S.Ct. 1483,
89 L.Ed. 2072 (1945)). However, “a litigant need not await
the consummation of threatened injury to obtain preventive
relief. If the injury is certainly impending, that is enough.”
Addington v. U.S. Airline Pilots Ass'n, 606 F.3d 1174, 1179
(9th Cir. 2010) (internal quotation marks omitted).

[16] Mr. Terpin's claim for declaratory relief is ripe and
sufficiently alleged. He seeks to declare AT&T's wireless
customer agreement as unconscionable, void against public
policy, and unenforceable in its entirety. Mr. Terpin identifies
several provisions of the customer agreement with which
he takes issue. Specifically, he objects to the exculpatory
provision that exempts AT&T from liability from its own
negligence, acts or omissions of a third party, or damages or
injury caused by the use of the device (Compl. ¶ 87); the
damages restriction clause that exempts AT&T from certain
forms of damages (Compl. ¶ 90); the indemnity provision
requiring customers to indemnify AT&T for claims arising
out of the services provided by AT&T (Compl. ¶ 94); and
the arbitration provision requiring Mr. Terpin to arbitrate
his claims (Compl. ¶ 97). Mr. Terpin alleges that as a
result of these illegal contract provisions, the entire customer
agreement is unenforceable because the central purpose of the
agreement is tainted with illegality. (Compl. ¶ 96.)

**5  There is substantial controversy between AT&T and Mr.
Terpin, particularly given the context of this lawsuit. AT&T
and Mr. Terpin have adverse legal interests of sufficient

immediacy and reality to warrant a claim for declaratory
judgment. The terms of the wireless customer agreement are
directly implicated by this lawsuit, particularly the terms that
Mr. Terpin has identified. The contract between Mr. Terpin
and AT&T, if enforceable, would potentially result in a denial
Mr. Terpin's claims and/or damages, or at the very least, a
transfer of his claims to arbitration. Taking the allegations in
the Complaint as true, Mr. Terpin has sufficiently alleged a
claim for declaratory relief. Accordingly, the Court finds that
the claim for declaratory relief is sufficiently ripe and alleged
to survive a motion to dismiss.

C. Unauthorized Disclosure, 47 U.S.C. §§ 206, 222
(Claim 2)
[17] AT&T moves to dismiss Mr. Terpin's second claim for

unauthorized disclosure on the basis that Mr. Terpin failed to
plead the claim sufficiently. (MTD 8.)

[18] 47 U.S.C. § 222(a) provides that “[e]very
telecommunications carrier has a duty to protect the
confidentiality of proprietary information of, and relating
to other telecommunication carriers, equipment *1046
manufacturers, and customers.” The statute does not define
proprietary information; however, as AT&T recognizes, this
information includes “information that is extremely personal
to customers ... such as to whom, where, and when a customer
places a call, as well as the types of service offerings to which
the customer subscribes.” U.S. W., Inc. v. F.C.C., 182 F.3d
1224, 1235 (10th Cir. 1999) (alteration in original). 47 U.S.C.
§ 222 “was principally intended to protect consumer's privacy
interests.” ICG Commc'ns, Inc. v. Allegiance Telecom, 211
F.R.D. 610, 612 (N.D. Cal. 2002) (citing U.S. W., 182 F.3d
at 1236).

The FCC has interpreted proprietary information as broadly
encompassing “all types of information that should not be
exposed widely to the public, whether that information is
sensitive for economic or personal privacy reasons, and
that this includes privileged information, trade secrets, and
personally identifiable information.” In re Cox Commc'ns,
30 FCC Rcd. 12302, 12307 (2015) (footnotes omitted); see
also In re Terracom Inc. & Yourtel Am., Inc., 29 FCC
Rcd. 13325, at *6 (2014) (internal quotation marks omitted)
(finding that personally identifiable information can include
“(1) any information that can be used to distinguish or
trace an individual's identity, such as name, social security
number, date and place of birth, mother's maiden name, or
biometric records; and (2) any other information that is linked
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or linkable to an individual, such as medical, educational,
financial, and employment information”).

Additionally, the statute defines customer proprietary
network information as “information that relates to the
quantity, technical configuration, type, destination, location,
and amount of use of a telecommunications service
subscribed to by any customer of a telecommunications
carrier, and that is made available to the carrier by
the customer solely by virtue of the carrier-customer
relationship.” 47 U.S.C. § 222(h)(1)(A). 47 U.S.C. § 206
holds common carriers liable “for the full amount of damages
sustained in consequence of any such violation of the
provisions of this chapter, together with a reasonable counsel
or attorney's fee.”

Mr. Terpin alleges that AT&T disclosed both customer
proprietary network information and his customer proprietary
information. (Compl. ¶ 115.) AT&T contends that Mr. Terpin
failed to adequately allege that AT&T provided any third-
party unauthorized access to any information covered by
47 U.S.C. § 222(a). In response, Mr. Terpin points to his
allegation that AT&T divulged his telephone number, account
information, and his private communications to hackers in the
January 7, 2018 SIM card swap. (Compl. ¶ 108.) Mr. Terpin
further alleges that “AT&T permitted hackers to access Mr.
Terpin's telephone number, telephone calls, text messages and
account information to steal nearly $24,000,000 worth of his
cryptocurrency.” (Compl. ¶ 108.) Although Mr. Terpin has
not identified any information that falls within the definition
of “customer proprietary network information,” Mr. Terpin
has sufficiently alleged that AT&T permitted unauthorized
access to his proprietary information, specifically his account
information and private communications. AT&T argues that
the hackers already had Mr. Terpin's account information,
which allowed the hackers to access his account in the first
place. However, at this stage of the proceeding, the Court must
accept the allegations in the Complaint as true, that AT&T
divulged this information to the hackers in violation of §
222(a).

**6  Accordingly, Mr. Terpin has sufficiently alleged his
second claim for unauthorized disclosure.

*1047  D. Extraterritoriality of California Statutory
Claims (Claims 3–7 and 16)
[19] AT&T moves to dismiss Mr. Terpin's California

statutory claims (claims 3–7 and 16) 3  on the basis that the

California statutes do not apply extraterritorially. (MTD 11–
12.)

3 The Court does not address the other issues that
AT&T raises related to these claims.

[20]  [21]  [22] California law presumes that the legislature
“did not intend the statutes of this state to have force
or operation beyond the boundaries of the state.” Norwest
Mortg., Inc. v. Superior Court, 72 Cal. App. 4th 214, 222,
85 Cal.Rptr.2d 18 (1999). Unless the legislature explicitly
indicates otherwise, “if the liability-creating conduct occurs
outside of California, California law generally should not
govern that conduct.” Oman v. Delta Air Lines, Inc., 889
F.3d 1075, 1079 (9th Cir. 2018). This includes claims under
the UCL and CLRA. See Sullivan v. Oracle Corp., 51 Cal.
4th 1191, 1207, 127 Cal.Rptr.3d 185, 254 P.3d 237 (2011)
(“[T]he presumption against extraterritoriality applies to the
UCL in full force.”); McKinnon v. Dollar Thrifty Auto. Grp.,
No. 12-4457 SC, 2013 WL 791457, at *4 (N.D. Cal. Mar.
4, 2013) (internal quotation marks omitted) (“With regard to
the UCL and CLRA, non-California residents' claims are not
supported where none of the alleged misconduct or injuries
occurred in California.”). A plaintiff's residence alone is not
sufficient to bring claims under the UCL or CLRA where
the injuries occur outside of California. McKinnon, 2013 WL
791457, at *5.

Mr. Terpin has not overcome the presumption against
extraterritoriality. Mr. Terpin argues two points: (1) he owns
a residence in California; and (2) his contract with AT&T is
governed by California law. (Opp'n 12.) Neither points are
persuasive. As to Mr. Terpin's first point, residence alone
is not sufficient. See McKinnon, 2013 WL 791457, at *5.
Moreover, Mr. Terpin does not even allege that he is a resident
of California, just that he owns a residence in California.
Mr. Terpin does not identify any legal authority that states
owning property in a given state results in the extraterritorial
application of that state's laws unrelated to the property. Mr.
Terpin is domiciled in Puerto Rico and was in Puerto Rico
at the time of the incidents. Further, Mr. Terpin does not
allege that the hacks giving rise to this Complaint occurred
in California. After the first hack, Mr. Terpin met with AT&T
representatives in Puerto Rico. (Compl. ¶ 66.) Regarding the
second hack, Mr. Terpin alleges that an employee of AT&T
“in Norwich, Connecticut ported over Mr. Terpin's wireless
number to an imposter.” (Compl. ¶ 72.)

Further, Mr. Terpin's allegation that his contract with
AT&T is governed by California law is also unpersuasive,
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notwithstanding that he seeks declaratory judgment that the
contract is void in its entirety. Mr. Terpin's Complaint does
not allege that the contract is governed by California law, just
that “Mr. Terpin obtained wireless services from AT&T in
Los Angeles County in or about the mid-1990's.” (Compl. ¶
2.) However, Mr. Terpin then alleges that he “entered into a
wireless contract with AT&T in or about 2011.” (Compl. ¶
81.) Thus, the Complaint is unclear whether the contract at
issue is one for wireless services that Mr. Terpin obtained in
California in the mid-1990s, or the contract entered into in
2011 at an undisclosed location. As such, Mr. Terpin has not
overcome the presumption against extraterritoriality.

**7  *1048  Because Mr. Terpin does not adequately allege
that the liability-creating conduct occurred in California or
establish how any of his California statutory claims apply
extraterritorially, these claims fail. Accordingly, the Court
GRANTS AT&T's motion to dismiss claims three through
seven and sixteen, with leave to amend. Although Mr. Terpin
is given leave to amend, he should not replead these claims if
he cannot cure these deficiencies.

E. Economic Loss Doctrine (Claims 8–12)
[23] AT&T contends that the economic loss rule bars Mr.

Terpin's tort claims because his tort claims are based on the
same facts as his contract-based claims. (MTD 19.)

[24]  [25]  [26] Generally, the economic loss rule “bars tort
claims based on contract breaches.” UMG Recordings, Inc.
v. Global Eagle Entm't, 117 F. Supp. 3d 1092, 1103 (C.D.
Cal. 2015). In California, “[t]he economic loss rule requires
a purchaser to recover in contract for purely economic loss
due to disappointed expectations, unless he can demonstrate
harm above and beyond a broken contractual promise.”
Robinson Helicopter Co., v. Dana Corp., 34 Cal. 4th 979,
988, 22 Cal.Rptr.3d 352, 102 P.3d 268 (2004). Under the
rule, a plaintiff may recover in tort only where she can allege
personal injury or damage to property other than the product
itself. Jimenez v. Superior Court, 29 Cal. 4th 473, 483, 127
Cal.Rptr.2d 614, 58 P.3d 450 (2002).

[27]  [28] The California Supreme Court recognized an
exception to the economic loss rule in J'Aire Corporation v.
Gregory, wherein the rule does not prevent recovery in tort
if a special relationship exists between the plaintiff and the
defendant. 24 Cal. 3d 799, 804, 157 Cal.Rptr. 407, 598 P.2d 60
(1979). The exception applies to cases involving contracts for
services “where the parties are in contractual privity”. N. Am.
Chem. Co. v. Superior Court, 59 Cal. App. 4th 764, 783, 69

Cal.Rptr.2d 466 (1997); In re Yahoo! Inc. Customer Data Sec.
Breach Litig., 313 F. Supp. 3d 1113, 1132 (N.D. Cal. 2018).
The J'Aire exception is available if plaintiffs adequately plead
a special relationship. In re Yahoo!, 313 F. Supp. 3d at 1132.

There is no dispute that the contract between AT&T and Mr.
Terpin is one for services, not goods. However, AT&T argues
that the J'Aire exception does not apply because Mr. Terpin
has a contractual relationship with AT&T and is not a third
party to the contract. Courts have rejected this argument. See
N. Am. Chem., 59 Cal. App. 4th at 783, 69 Cal.Rptr.2d 466
(“Subsequent cases have extended the application of J'Aire to
cases where the parties are in contractual privity.”); see also In
re Yahoo!, 313 F. Supp. 3d at 1131–32 (“Although Defendants
argue that the “special relationship” exception never applies
when the plaintiff and the defendant are in privity ... this
Court has previously rejected that argument.”). Further, as the
contract here is for services, AT&T's heavy reliance on cases
involving goods, as opposed to services, is unpersuasive.

[29] Accordingly, the issue is whether Mr. Terpin has
sufficiently pleaded a special relationship between AT&T and
himself. Courts examine six factors to determine whether a
special relationship exists:

(1) the extent to which the transaction
was intended to affect the plaintiff,
(2) the foreseeability of harm to the
plaintiff, (3) the degree of certainty
that the plaintiff suffered injury, (4) the
closeness *1049  of the connection
between the defendant's conduct and
the injury suffered, (5) the moral blame
attached to the defendant's conduct
and (6) the policy of preventing future
harm.

J'Aire, 24 Cal. 3d at 804, 157 Cal.Rptr. 407, 598 P.2d 60.

**8  Although the Court finds that the J'Aire exception is
available in this case, Mr. Terpin has not sufficiently alleged
that a special relationship exists. Specifically, as to the second
and third J'Aire factors, Mr. Terpin has sufficiently alleged
that it was foreseeable that Mr. Terpin would suffer injury if
AT&T did not protect his personal information, and the parties
agree that Mr. Terpin adequately alleged the degree of certain
of his injury. (See Opp'n 20; Reply in Supp. of MTD (“MTD
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Reply”) 10, ECF No. 22.) However, as to the remaining J'Aire
factors, Mr. Terpin has not adequately pleaded the extent to
which the transaction was intended to benefit Mr. Terpin, the
closeness of the connection between AT&T's conduct and the
injury suffered, the moral blame attached to AT&T's conduct,
or the policy of preventing future harm.

Accordingly, the Court GRANTS AT&T's motion to dismiss

claims eight through twelve 4  based on the economic loss rule
with leave to amend.

4 Consequently, the Court does not address whether
these claims are sufficiently pleaded.

F. Breach of Implied Contract (Claim 14)
[30] AT&T moves to dismiss Mr. Terpin's claim for breach

of implied contract on the basis that he failed to sufficiently
plead that the parties entered into an agreement on specific
terms and conditions. (MTD 20.)

[31]  [32] In California, the elements of a claim for breach
of an express or implied contract are the same. Gomez v.
Lincare, Inc., 173 Cal. App. 4th 508, 525, 93 Cal.Rptr.3d 388
(2009). To state a claim for breach of an implied contract,
a plaintiff must allege facts sufficient to establish: (1) the
existence of a contract; (2) performance by the plaintiff or
excuse for nonperformance; (3) breach by the defendant;
and (4) damages. First Commercial Mortg. Co. v. Reece, 89
Cal. App. 4th 731, 745, 108 Cal.Rptr.2d 23 (2001). In an
implied contract, the existence and terms of the contract are
manifested by the parties' conduct. Cal. Civ. Code § 1621.

Mr. Terpin alleges a breach of implied contract as an
alternative to his breach of contract claim. (Compl. ¶ 225.)
He alleges that AT&T breached the implied contracts “by
failing to adhere to the terms of the applicable Privacy Policy
and COBC [ (code of business conduct) ] ... to maintain the
confidentiality and security of the Personal Information of Mr.
Terpin.” (Compl. ¶ 226.) However, Mr. Terpin fails to allege
the parties' conduct that form the basis of the implied contract.
He offers only a conclusory statement that “the opening of
an AT&T wireless account by Mr. Terpin created implied
contracts between AT&T and Mr. Terpin.” (Compl. ¶ 225.)
This is not sufficient to state claim for breach of implied
contract.

Accordingly, Mr. Terpin's claim for breach of implied contract
is DISMISSED with leave to amend.

G. Breach of Implied Covenant of Good Faith and Fair
Dealing (Claim 15)
[33] AT&T moves to dismiss Mr. Terpin's claim for breach

of the implied covenant *1050  of good faith and fair dealing
for failing to sufficiently plead the claim. (MTD 21.)

[34]  [35]  [36]  [37] To state a claim for breach of an
implied covenant of good faith and fair dealing, the specific
contractual obligation from which the implied covenant arose
must be alleged. Inter-Mark USA, Inc. v. Intuit, Inc., 2008
WL 552482, at *6 (N.D. Cal. Feb. 27, 2008). “A breach of
the implied covenant of good faith and fair dealing involves
something beyond breach of the contractual duty itself.”
Careau & Co. v. Sec. Pac. Bus. Credit, Inc., 222 Cal. App.
3d 1371, 1394, 272 Cal.Rptr. 387 (1990) (internal quotation
marks omitted). The allegations must show “that the conduct
of the defendant ... demonstrates a failure or refusal to
discharge contractual responsibilities ... by a conscious and
deliberate act.” Id. at 1395, 272 Cal.Rptr. 387. The covenant
is implied by law in every contract and supplements the
express contractual obligations “to prevent a contracting party
from engaging in conduct which ... frustrates the other party's
rights to the benefits of the contract.” Thrifty Payless, Inc. v.
Americana at Brand, LLC, 218 Cal. App. 4th 1230, 1244, 160
Cal.Rptr.3d 718 (2013) (internal quotation marks omitted).

**9  [38] AT&T specifically argues that Mr. Terpin has not
alleged facts beyond AT&T's breach of the express contract.
(MTD 21–22; MTD Reply 11.) As such, AT&T contends that
Mr. Terpin has not alleged a separate claim for breach of the
implied covenant of good faith and fair dealing. Mr. Terpin
states that the “argument raises factual issues that cannot be
determined on a motion to dismiss.” (Opp'n 21.) Mr. Terpin
misses the point. At this point, the Court is concerned only
with the allegations in the Complaint, and the Complaint
fails to sufficiently allege a claim for breach of the implied
covenant of good faith and fair dealing. Mr. Terpin does
not allege how AT&T failed or refused to discharge their
contractual responsibilities through a conscious or deliberate
act to frustrate their contractual agreement. The covenant of
good faith and fair dealing “cannot impose substantive duties
or limits on the contracting parties beyond those incorporated
in the specific terms of their agreement.” Guz v. Bechtel Nat'l
Inc., 24 Cal. 4th 317, 349–50, 100 Cal.Rptr.2d 352, 8 P.3d
1089 (2000). At most, Mr. Terpin alleges that AT&T failed to
comply with its privacy policy and code of business conduct,
but not that AT&T failed to act in good faith in doing so.
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Accordingly, Mr. Terpin's claim for breach of implied
covenant of good faith and fair dealing is DISMISSED with

leave to amend. 5

5 As the Court finds that the claims on which
Mr. Terpin seeks punitive damages have not
been sufficiently pleaded, Mr. Terpin's request for
punitive damages is also DISMISSED with leave
to amend.

IV. MOTION TO STRIKE

[39] AT&T moves to strike portions of Mr. Terpin's
Complaint that reference the Consent Decree as irrelevant,
impertinent, and immaterial. (MTS 1, 5.)

[40]  [41] Federal Rule of Civil Procedure 12(f) provides
that “[t]he court may strike from a pleading an insufficient
defense or any redundant, immaterial, impertinent, or
scandalous matter.” Fed. R. Civ. P. 12(f). The decision on
whether to grant a motion to strike is made at the Court's
discretion. See Fantasy, Inc. v. Fogerty, 984 F.2d 1524, 1528
(9th Cir. 1993), rev'd  *1051  on other grounds in Fogerty
v. Fantastic, Inc., 510 U.S. 517, 114 S.Ct. 1023, 127 L.Ed.2d
455 (1994)). In using its discretion, the court must view the
pleadings in the light most favorable to the non-moving party.
In re 2TheMart.com Sec. Litig., 114 F. Supp. 2d 955, 965
(C.D. Cal. 2000).

[42]  [43]  [44] Courts may grant a motion to strike “to
avoid the expenditure of time and money that must arise from
litigating spurious issues by dispensing with those issues prior
to trial ....” Whittlestone, Inc. v. Handi-Craft Co., 618 F.3d
970, 973 (9th Cir. 2010) (quoting Fantasy, 984 F.2d at 1527).
Courts may also grant such a motion in order to streamline
the resolution of the action and focus the jury's attention on
the real issues in the case. See Fantasy, 984 F.2d at 1528. Yet,
motions to strike are generally disfavored due to the limited
role that pleadings play in federal practice, and because they
are often used as a delay tactic. Cal. Dep't of Toxic Substances
Control v. Alco Pac., Inc., 217 F. Supp. 2d 1028, 1033 (C.D.
Cal. 2002).

AT&T argues that the SIM card swap is not covered by the
protections of the Consent Decree, and thus references to the
Consent Decree are irrelevant and highly prejudicial. (MTS
1, 7.) The question of whether Mr. Terpin's allegations fall
within the purview of the Consent Decree is not properly
before the Court on a motion to strike. The issue is, in
viewing the pleadings in the light most favorable to Mr.
Terpin, whether the Consent Decree “could have no possible
bearing on the subject matter of the litigation.” Color
Me Mine Enters., Inc. v. S. States Mktg., Inc., 2012 WL
12888693, at *1 (C.D. Cal. July 25, 2012). At this stage,
the Court is not prepared to find that the Consent Decree
has no possible bearing in this litigation. As Mr. Terpin
points out, the Consent Decree is relevant to the issue of
foreseeability. (Opp'n to MTS 6, ECF No. 18.) Specifically,
Mr. Terpin alleges that the FCC investigation discovered
that AT&T's “employees had been paid by criminals to hand
over customers' information, [AT&T's] employees had used
their login credentials to access confidential information,
and [AT&T] had not properly supervised its employees'
access to its customers' information.” (Opp'n to MTS 6
(internal citations omitted).) Thus, the FCC investigation
and corresponding Consent Decree could be relevant on the
issue of notice, that such actions were previously occurring,
and that the acts perpetrated on Mr. Terpin were reasonably
foreseeable.

**10  Accordingly, the Motion to Strike is DENIED.

IV. CONCLUSION

For the foregoing reasons, the Court GRANTS IN PART, and
DENIES IN PART, AT&T's Motion to Dismiss (ECF No.
14) and DENIES AT&T's Motion to Strike (ECF No. 15). Mr.
Terpin may amend his Complaint to address the deficiencies
identified above within twenty-one (21) days from the date
of this Order.

IT IS SO ORDERED.

All Citations

399 F.Supp.3d 1035, 2019 WL 3254218
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Proceedings: (In Chambers) Order
Granting Defendants' Motion to Dismiss

The Honorable PHILIP S. GUTIERREZ, District Judge.

*1  Wendy K. Hernandez, Deputy Clerk.

Before this Court is Defendants' Motion to Dismiss. The
Court finds the matter appropriate for decision without oral
argument. Fed.R.Civ.P. 78; Local R. 7-15. After considering
the moving and opposing papers, the Court hereby GRANTS
the Motion.

I. BACKGROUND
Defendant David Zinberg (“Mr.Zinberg”) is the founder, chief
executive officer, president, and chairman of the board of
Defendant BIDZ.com, Inc. (“Bidz.com”). Second Amended
Complaint (“SAC”) ¶ 10. He also owns roughly 3 million of
the 23.38 million outstanding shares of Bidz.com, giving him
a 12.7% stake in the company. Id. at ¶ 31. His sister, Defendant
Marina Zinberg (“Ms.Zinberg”), is a Vice President of

Bidz.com and, like her brother, owns a number of shares in
the company. Id. at ¶ 11. Specifically, she controls more than
7.5 million shares of Bidz .com, giving her a 32.9% stake in
the company. Id. at ¶ 32.

This lawsuit concerns activities that occur on a website run
by Bidz.com. From this website, Bidz.com sells closeout and
non-closeout merchandise using a live-auction format, with
no reserve prices and $1 opening bids, even on items that
might retail for thousands of dollars. Id. at ¶ 35. Specifically,
the principal impetus for this lawsuit is an incident involving
Marla Tidenberg (“Plaintiff”). On September 30, 2007,
Plaintiff purchased a ring from Bidz.com “under a false
impression that Bidz.com was selling high-quality goods.”
Id. at ¶ 72. Plaintiff paid a total of $37.03 for this good
($25.00 for the ring itself, $10.95 for shipping and handling,
and a transaction fee of $1.08). Id. Upon receipt of the ring,
Plaintiff inspected it, only to discover that “it was not of
the high-quality that she expected based on the website's
representations.”

On August 22, 2008, Plaintiff filed a class action complaint
against Bidz.com and Mr. and Ms. Zinberg (collectively,
“Defendants”). Then, on January 20, 2009, Plaintiff filed
a SAC. In her SAC, Plaintiff alleges that Plaintiff and a
class of other similarly situated persons are the victims of a
“massive and systematic fraud” committed by Defendants.
Plaintiff further alleges that the company makes money by
misrepresenting the quality of its merchandise and engaging
in a practice called “shill bidding,” in spite of an admonition
in its Terms and Conditions on the website that declares:

Shill bidding is prohibited on the site,
that is the placing of bids or causing
bids to be placed on any product for
the purpose of artificially increasing
or otherwise manipulating the bidding
process on Bidz.com or the bid price
of any product listed on the site, or
influencing user behavior on Bidz.com

SAC ¶ 68.

As evidence of this shill bidding, Plaintiff points out that
many of the putative bidders on the website have names in
a similar format: a nickname followed by a string of four

numbers. 1  According to Plaintiff, the similarity of these
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names “strongly suggest[s] that someone is automatically
generating these names and using them to bid up the prices on
auctions.” Plaintiff also alleges that her counsel has spoken
with at least three people-two so-called “informants” and a
so-called “insider”-who confirmed that Bidz.com engages in
shill bidding. Id. at ¶ 62. This insider, according to Plaintiff,
“knew,” albeit upon information and belief, “that Bidz.com
used so-called ‘bots' to create fake user names” to engage
in shill bidding. Id. at ¶ 62. Allegedly, one of the two
informants contacted Plaintiff's counsel in November of 2008
and pointed out to Plaintiff's counsel “a long list of bidders
whose main function appears to be to bid in early stages
of auctions in order to ensure a certain minimum price is
achieved.” Id. at ¶ 63.

1 For example: al5180, alex2662, andy7303,
angelsman4703. Id at ¶ 60.

*2  Plaintiff asserts nine causes of action against all three
defendants. Presently, Defendants move to dismiss seven of
these causes of action under Federal Rule of Civil Procedure
9(b) (“Rule 9(b)”) for failure to plead averments of fraud with
particularity, and under Federal Rule of Civil Procedure 12(b)
(6) (“Rule 12(b) (6)”) for failure to state a claim.

II. LEGAL STANDARD

A. Rule 9(b) of the Federal Rules of Civil Procedure
Under Rule 9(b), the “circumstances constituting fraud”
must be stated with particularity. See Fed.R.Civ.P. 9(b).
The Ninth Circuit has explained that the reference to
“circumstances constituting fraud” requires, at a minimum,
that the claimant pleads evidentiary facts, such as time, place,
persons, statements, and explanations of why the statements
are misleading. In re GlenFed, Inc. Sec. Litig., 42 F.3d 1541,
1547 n. 7 (9th Cir.1994); see also Vess v. Ciba-Geigy Corp.
USA, 317 F.3d 1097, 1106 (9th Cir.2003) (internal quotation
omitted) (noting that the pleading must be “specific enough
to give defendants notice of the particular misconduct ... so
that they can defend against the charge and not just deny that
they have done anything wrong”); see also In re GlenFed,
Inc. Sec. Litig., 42 F.3d at 1548; see also Fecht v. Price Co.,
70 F.3d 1078, 1082 (9th Cir.1995) (observing that plaintiffs
seeking to satisfy Rule 9(b) must “set forth an explanation as
to why the statement or omission complained of was false and
misleading”).

B. Rule 12(b)(6) of the Federal Rules of Civil Procedure

Under Rule 12(b)(6), a party may move to dismiss a claim if
the claimant fails to state a claim upon which relief can be
granted. In evaluating the sufficiency of a complaint under
Rule 12(b)(6), courts must be mindful that the Federal Rules
require only that the complaint contains “a short and plain
statement of the claim showing that the pleader is entitled
to relief.” Fed.R.Civ.P. 8(a)(2). Nevertheless, even though a
complaint attacked by a Rule 12(b)(6) motion does not need
detailed factual allegations, “a plaintiff's obligation to provide
the ‘grounds' of his ‘entitle[ment] to relief’ requires more
than labels and conclusions, and a formulaic recitation of the
elements of a cause of action will not do.” Bell Atl. Corp. v.
Twombly, 550 U.S. 544, 127 S.Ct. 1955, 1965, 167 L.Ed.2d
929 (2007) (internal citations omitted). Rather, the complaint
must allege sufficient facts to raise a right to relief above the
speculative level. Id. (citing 5 C. Wright & A. Miller, Federal
Practice and Procedure § 1216, pp. 235-36 (3d ed.2004)).
Importantly, though, “[s]pecific facts are not necessary; the
statement need only give the defendant fair notice of what
the ... claim is and the grounds upon which it rests.” Erickson
v. Pardus, 551 U.S. 89, 127 S.Ct. 2197, 2200, 167 L.Ed.2d
1081 (2007).

In deciding a 12(b)(6) motion, a court must accept all factual
allegations in the complaint as true, Leatherman v. Tarrant
County Narcotics Intelligence and Coordination Unit, 507
U.S. 163, 164, 113 S.Ct. 1160, 122 L.Ed.2d 517 (1993), and
must also construe all reasonable inferences in the light most
favorable to the plaintiff. See Broam v. Bogan, 320 F.3d 1023,
1028 (9th Cir.2003).

III. DISCUSSION
*3  Defendants presently move to dismiss seven Causes

of Action asserted against it on what are essentially three
different grounds. First, they argue that Plaintiff lacks
standing to assert two of her claims (to wit, her Second and
Third Causes of Action). Second, they contend that Plaintiff's
fraud and fraud-based Causes of Action fail under Rule 9(b).
And, lastly, they argue that Plaintiff's Causes of Action fail
under Rule 12(b)(6). Each of these arguments is addressed,
in turn.

A. Whether Plaintiff Has Standing to Assert Her Second
and Third Causes of Action

The Court first addresses the issue of standing as it relates
to Plaintiff's Second and Third Causes of Action. Plaintiff's
Second and Third Causes of Action are brought under
sections 17200 and 17500 of California's Business and
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Professions Code, respectively. Section 17200, commonly
referred to as California's Unfair Competition Law (“UCL”),
bans unfair business practices and authorizes injunctive and
restitutionary relief against “[a]ny person who engages ... in
unfair competition.” See Cal. Bus. & Prof.Code §§ 17200,
17203. In comparison, section 17500, commonly referred to
as California's False Advertising Law (“FAL”), prohibits, as
its name suggests, false advertising. See Cal. Bus. & Prof. §
17500.

Defendants take the position that Plaintiff lacks standing for
two alternative reasons. First, she cannot demonstrate the
“actual injury” component of standing. Second, they argue
that, based on the present circumstances, the UCL and FAL do
not apply extraterritorially. For the reasons that follow, only
the second of these arguments has merit.

1. Plaintiff Has Demonstrated the “Actual Injury”
Component of Standing

As both parties are aware, it is well-established that Article
III requires a party who invokes the court's authority to
“show that [she] personally has suffered some actual or
threatened injury as a result of the putatively illegal conduct
of the defendant .... This is the ‘actual injury’ component
of the standing doctrine; it requires an injury to be ‘real
and immediate,’ not merely ‘conjectural’ or ‘hypothetical.’
“ Casey v. Lewis, 4 F.3d 1516, 1519 (9th Cir.1993) (internal
citations and quotation marks omitted). Further, where, as
here, a claim is brought under the UCL or the FAL, a person
must demonstrate that she has “lost money or property”
as a result of such unfair competition or false advertising.
Buckland v. Threshold Enter., Ltd., 155 Cal.App.4th 798, 812,
817, & 819, 66 Cal.Rptr.3d 543 (2007); see also Californians
for Disability Rights v. Mervyn's, LLC, 39 Cal.4th 223, 227,
46 Cal.Rptr.3d 57, 138 P.3d 207 (2006).

Plaintiff contends that her purchase of the ring amounted to
an injury in fact. And indeed it does. On September 30, 2007,
Plaintiff purchased a ring from Bidz.com for $25.00. SAC ¶
72. Plaintiff alleges, however, that the ring “was not worth
the price that she paid Bidz.com.” Id. Put otherwise, Plaintiff
“lost money” on her purchase. Consequently, Plaintiff has
demonstrated the “actual injury” component of standing.

2. Nonresidents of California May Not Invoke the UCL
or FAL When the Allegedly Unlawful Conduct Does Not
Occur Inside California

*4  Next the Court considers whether Plaintiff, an admitted
Texas resident, can avail herself of the UCL and the FAL.
As observed by the California Court of Appeal in Nw.
Mortgage, Inc. v. Superior Court, 72 Cal.App.4th 214, 85
Cal.Rptr.2d 18 (1999), the UCL was neither designed or
intended to regulate claims of non-residents arising from
conduct occurring entirely outside of California. Id . at 222,
85 Cal.Rptr.2d 18; see also Sullivan v. Oracle Corp., 547
F.3d 1177, 1187 (9th Cir.2008) (refusing to apply section
17200 to claims of nonresidents of California of conduct that
took place outside of California). However, “state statutory
remedies may be invoked by out-of-state parties when they
are harmed by wrongful conduct occurring in California.” Nw.
Mortgage, Inc., 72 Cal.App.4th at 224-25, 85 Cal.Rptr.2d 18.
Similarly, by its own terms, California's FAL applies only
when the conduct complained of occurred in California. The
FAL prohibits false or misleading statements made “before
the public in this state” and “from this state before the public
in any state.” Cal. Bus. & Prof.Code § 17500 (emphases
added).

The critical issues here are whether the injury occurred in
California and whether the conduct of Defendants occurred
in California. If neither of these questions can be answered in
the affirmative, then Plaintiff will be unable to avail herself
of these laws. Beginning with the first issue, it is unclear
from the SAC exactly where Plaintiff was when she purchased
the ring. Plaintiff simply alleges that she made a purchase
via Bidz.com's website. SAC ¶¶ 8 & 72. In theory, Plaintiff
could have accessed this website from a computer located in
California. However, the more reasonable inference is that
Plaintiff accessed this website from a computer in Texas,
the state where she resides. See Broam, 320 F.3d at 1028.
Therefore, the only remaining way for Plaintiff to show that
these statutes can be applied to her claims is if she can show
that Defendants' allegedly unlawful conduct took place in
California. Nw. Mortgage, Inc., 72 Cal.App.4th at 224-25, 85
Cal.Rptr.2d 18; Cal. Bus. & Prof.Code § 17500.

Apparently, Plaintiff believes that because Bidz.com's
principal place of business is in California, a fact that
Defendants concede, the Court can presume that any false
and misleading statements emanated from California. But
the bulk of authority counsels against making such an
assumption. Although the fact that Bidz.com does business
in California gives California personal jurisdiction over
Bidz.com, the Supreme Court has specifically admonished
that the existence of personal jurisdiction over a defendant
does not alone permit application of the forum law to the
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claims of nonresident plaintiffs. See Phillips Petroleum Co.
v. Shutts, 472 U.S. 797, 821, 105 S.Ct. 2965, 86 L.Ed.2d 628
(1985); see also Nw. Mortgage, Inc., 72 Cal.App.4th at 226,
85 Cal.Rptr.2d 18. Rather, a nonresident plaintiff must allege
that there is “significant contact or a significant aggregation
of contacts to the claims asserted by each member of the
plaintiff class” to ensure that application of the state law
to a defendant's conduct would not violate the Constitution.
See Standfacts Credit Servs., Inc. v. Experian Info. Solutions,
Inc., 405 F.Supp.2d 1141, 1147 (C.D.Cal.2005) (citing Nw.
Mortgage, Inc., 72 Cal.App.4th at 226, 85 Cal.Rptr.2d 18).

*5  Plaintiff does not allege any specific facts linking
Defendants' contacts with California to the claims Plaintiff
asserts against them. Instead, she only alleges that Bidz.com's
principal place of business is in California. Also, noticeably
absent from the SAC are allegations concerning Mr. and Ms.
Zinberg's own individual contacts with California. Thus, the
SAC insufficiently establishes the constitutionally-mandated
“significant contact” with California. See Nw. Mortgage, Inc.,
72 Cal.App.4th at 227 & n. 16, 85 Cal.Rptr.2d 18 (citing
Shutts, 472 U.S. at p. 822). Accordingly, the Court concludes
that Plaintiff lacks standing to assert claims under the UCL
and the FAL. For this reason, the Court GRANTS Defendants'
Motion insofar as it relates to Plaintiff's Second and Third
Causes of Action.

B. Whether Plaintiff's Remaining Causes of Action
Should Be Dismissed Under Rule 9(b)

The Court next considers whether Plaintiff's remaining
Causes of Action should be dismissed under Rule 9(b) for
failure to plead averments of fraud with particularity. As
an initial matter, though, the Court must clarify which of
these claims is subject to the heightened pleading requirement
found in Rule 9(b), as the parties dispute the applicability of
Rule 9(b) in this case.

1. All of Plaintiff's Claims Are Subject to Rule 9(b)
It is well-established that the heightened pleading standard
applies to allegations of fraud. In re GlenFed, Inc. Sec.
Litig., 42 F.3d at 1547. Accordingly, Plaintiff's Fifth and
Sixth Causes of Action for actual and constructive fraud,
respectively, are subject to Rule 9(b). It is also beyond
dispute that the heightened pleading standard applies to
claims “grounded in fraud” or that “sound in fraud.” As the
Ninth Circuit explained in Vess v. Ciba-Geigy Corp. USA:

In cases where fraud is not a necessary
element of a claim, a plaintiff may
choose nonetheless to allege in the
complaint that the defendant has
engaged in fraudulent conduct. In
some cases, the plaintiff may allege a
unified course of fraudulent conduct
and rely entirely on that course of
conduct as the basis of a claim. In that
event, the claim is said to be “grounded
in fraud” or to “sound in fraud,”
and the pleading of that claim as a
whole must satisfy the particularity
requirement of Rule 9(b).

317 F.3d 1103-04. Thus, the critical issue here is whether
Plaintiff's First, Fourth, and Ninth Causes of Action are
“grounded in fraud.” Id.

Plaintiff's First Cause of Action asserts a claim under the
Consumers Legal Remedies Act (“CLRA”), Cal. Civ.Code
§ 1750 et seq, and rests on allegations that Defendants
have violated the CRLA by (1) representing that the goods
sold through the Bidz.com website were of a significantly
higher quality than they in fact were; (2) by advertising
that its auctions were $1 No Reserve auctions with no shill
bidding, when they had no intent to provide such a service
as advertised; and, (3) by representing that their goods could
be purchased for as little as $1, even though such a discount
did not exist due to rampant shill bidding. See SAC ¶¶ 81-86.
Put otherwise, Plaintiff alleges that Defendants have violated
the CRLA by engaging in a “massive and systematic fraud”
through shill bidding and misrepresentations. SAC ¶ 1. As this
“unified course of conduct” is the sole basis on which this
claim rests, the claim is deemed to be one that is “grounded in
fraud.” Vess, 317 F.3d 1103-04. Accordingly, it must satisfy
the particularity of Rule 9(b). Id. at 1304; see also Buckland,
155 Cal.App.4th at 809, 66 Cal.Rptr.3d 543 (confirming that
CLRA claims can be grounded in fraud).

*6  The Court reaches a similar conclusion with regard
to Plaintiff's Fourth and Ninth Causes of Action. Like her
First Cause of Action, Plaintiff's Fourth and Ninth Causes of
Action rest on allegations of a “massive and systematic fraud”
perpetrated on Plaintiff and other class members. Specifically,
in connection with her Fourth Cause of Action, which asserts
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violations of California Civil Code sections 1709 and 1710,
Plaintiff alleges that Defendants have violated California law
by (1) suggesting that their auctions provided $1 No Reserve
auctions with no shill bidding, when Defendants did not have
reasonable ground for believing this is true or in fact believed
this to be true; (2) suppressing the fact that their auctions were
not $1 No reserve auctions, were rampant with shill bidding,
and that they sold goods markedly inferior to the quality
standards to which Defendants claimed to adhere; and (3) by
promising that the auctions were $1 No Reserve auctions with
no shill bidding, when Defendants had not intent to perform
on this promise. See SAC at ¶¶ 110-114. Her Ninth Cause of
Action, by comparison, alleges that Defendants violated the
Racketeer Influenced Corrupt Organizations Act (“RICO”),
18 U.S.C. § 1962(c), by repeatedly using the United States
Postal Service, interstate overnight couriers, and the interstate
wires to transmit signals, sounds, or writing for the purpose of
executing or in connection with the “massive and systematic
fraud” discussed at length above. See SAC at ¶¶ 156-57. Both
of these Causes of Action are based on the same unified
course of fraudulent conduct and, thusly, are properly deemed
claims that are “grounded in fraud .” Vess, 317 F.3d 1103-04;
see also Moore v. Kayport Package Express, 885 F.2d 531,
541 (9th Cir.1988) (applying Rule 9(b) to a RICO claim);
Bruce v. United States, 759 F.2d 755, 758 (9th Cir.1985)
(same).

In summary, the five aforementioned Causes of Action are
either fraud claims or “grounded in fraud.” Accordingly, Rule
9(b) applies to each and every one of them.

2. Plaintiff Has Failed to Properly Plead Her Causes of
Action Against Defendants

The next order of business is to determine whether Plaintiff
states with particularity the circumstances constituting fraud.
See Fed.R.Civ.P. 9(b). Defendants essentially raise two
arguments with respect to the sufficiency of Plaintiff's claims
under Rule 9(b). First, they contend that all of Plaintiff's
claims-state claims and RICO claim alike-fail under Rule 9(b)
because they do not specify the “times, dates, places, benefits
received, and other detail of the alleged fraudulent activity” in
relation to each defendant. See In re GlenFed, Inc. Sec. Litig.,
42 F.3d at 1547 n. 7. Second, they contend that Plaintiff's
RICO claim in particular fails because Plaintiff has failed to
adequately plead mail and wire fraud, which are the predicate
acts for this claim. The Court addresses only the first of these
arguments because the conclusion reached in relation to it
disposes of any need to analyze the second argument.

*7  In conducting the following analysis, the Court is
mindful of two principles. First, Rule 9(b) applies only
to the specifics of the alleged misrepresentations; it does
not, by contrast, apply to other aspects of Plaintiff's claims,
such as reliance or damages. See Anthony v. Yahoo!, Inc.,
421 F.Supp.2d 1257, 1264 (N.D.Cal.2006); Indiana Bell
Tel. Co. v. Ward, 2002 U.S. Dist. LEXIS 26013, *3, 2002
WL 32067296 (S.D.Ill.2002). Second, consistent with the
general rule that a claim sounding in fraud must state
certain evidentiary facts, courts have routinely held that each
defendant against whom a fraud-based claim is asserted must
be notified of the circumstances surrounding the fraudulent
conduct with which she individually has been charged.
Wanetick v. Mel's of Modesto, Inc., 811 F.Supp. 1402, 1405
(N.D.Cal.1992); McFarland v. Memorex Corp., 493 F.Supp.
631, 639 (N.D.Cal.1980); see also Jacobson v. Peat, Marwick,
Mitchell & Co., 445 F.Supp. 518, 522 n. 7 (S.D.N.Y.1977). In
accordance with this second principle, the Court undertakes
this analysis in relation to each defendant, beginning first with
Bidz.com.

Under California law, the “indispensable elements of a fraud
claim include a false representation, knowledge of its falsity,
intent to defraud, justifiable reliance, and damages.” Moore
v. Brewster, 96 F.3d 1240, 1245 (9th Cir.1996) (quotation
omitted). Upon review, it is apparent that Plaintiff's averments
of fraud meet the heightened pleading requirement imposed
by Rule 9(b). Plaintiff alleges that listed on Bidz.com's
website is a Term and Condition which states as follows:

Shill bidding is prohibited on the
site, that is the placing of bids or
causing bids to be placed on any
product for the purpose of artificially
increasing or otherwise manipulating
the bidding process on Bidz.com or the
bid price of any product listed on the
site, or influencing user behavior on
Bidz.com.

SAC ¶ 68. She also alleges that Bidz.com represents that the
jewelry sold on its website “have significant resale potential
for those looking to turn a profit and make perfect gifts.” Id.
at ¶ 69. In addition, Bidz.com allegedly “makes an effort to
make the jewelry look high-quality and presentable” through
a “compare” feature that allows consumers to compare the
auction price of a certain good with its supposed retail value.
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Id. at ¶ 70. Relying on these representations, Plaintiff, on
September 30, 2007, purchased a ring from the website. Id.
at ¶ 8 & 72. This ring was allegedly not worth the price
Plaintiff paid Bidz.com and was not of the high-quality that
she expected based on the website's representations. Id. at ¶
72.

These allegations are not, however, sufficient for the purposes
of Rule 9(b). To satisfy Rule 9(b), a plaintiff must set
forth more than facts about the time, place, and manner of
fraudulent statements. Rather, she must also “set forth an
explanation of why the statement or omission complained of
was false and misleading.” In re GlenFed, Inc. Sec. Litig.,
42 F.3d at 1548. Representations concerning the absence of
shill bidding can only be false if shill bidding in fact occurred
during the auction at issue. However, Plaintiff has failed to
allege that in this particular instance, during this particular
auction, shill bidding occurred. Similarly, the “compare”
feature is only misleading if Plaintiff used it during the
auction. However, the SAC fails to allege this particular fact.
Accordingly, because Plaintiff has not linked Defendants'
allegedly fraudulent conduct to the particular auction she
participated in, the Court finds that Plaintiff has failed to
sufficiently allege her averments of fraud against Bidz.com.

*8  This conclusion is consistent with the purpose of Rule
9(b). The heightened standard under Rule 9(b) exists to
safeguard defendants against spurious accusations and the
resulting reputational harm by providing sufficient notice to
defendants about the charges levied against them. Vess, 317
F.3d at 1104. That is exactly what Plaintiff's averments do not
do. It is unclear from the SAC whether Plaintiff was defrauded
by Bidz.com because of representations concerning the
quality of the goods, the misleading “compare” feature,
shill bidding, or any combination of these three things. Put
otherwise, the allegations do not allow Bidz.com to defend the
fraud-based claims asserted against it because it lacks notice
of the particular circumstances surrounding its allegedly
fraudulent conduct in relation to Plaintiff.

Having determined that Plaintiff has not sufficiently pleaded
her claims against Bidz.com, the Court next considers
whether the same is true for Plaintiff's claims against the
individual defendants, Mr. & Ms. Zinberg. As noted above,
each defendant against whom a fraud or fraud-based claim
is asserted must be notified of the circumstances surrounding
the fraudulent conduct with which she individually has
been charged. Wanetick, 811 F.Supp. at 1405; McFarland,
493 F.Supp. at 639; Jacobson, 445 F.Supp. at 522 n. 7.

Without exception, all of the relevant allegations concerning
the fraudulent conduct at issue are made only in reference
to Bidz.com. See SAC ¶¶ 35-72. Indeed, it is not until
paragraph 73 of the SAC when Plaintiff first begins to
make allegations concerning Mr. and Ms. Zinberg's conduct.
Moreover she only does this by using the term “Defendants.”
But such categorical grouping is not permitted, despite
Plaintiff's arguments otherwise. The law does not, as Plaintiff
believes it does, allow a plaintiff to bootstrap claims against a
corporation's executives, board members, or shareholders to a
sufficiently pleaded fraud claim against the corporation itself,
simply by virtue of the relationship between the corporation
and the executives, board members, and shareholders. This
is true even where, as here, the individual defendants hold
upwards of 45% of the corporation's issued stock. Were the
Court to allow such bootstrapping, then the Court would
deprive the individual defendants of the very protections Rule
9(b) was meant to afford them. Vess, 317 F.3d at 1104. Thus,
because Plaintiff has failed to allege specific facts detailing
Mr. and Ms. Zinberg's individual involvement in the fraud,
Plaintiff's fraud claims against these two defendants fail under
Rule 9(b). Therefore, Defendants' Motion is GRANTED
insofar as it relates to the First, Fourth, Fifth, and Ninth
Causes of Action, as they are asserted against Defendants.

C. Whether Plaintiff's Causes of Action Should be
Dismissed With Prejudice

Lastly, the Court considers whether Plaintiff's claims should
be dismissed with prejudice. As a general rule, denial of leave
to amend is proper when the court concludes that further
amendment would be futile. Rutman Wine Co. v. E. & J. Gallo
Winery, 829 F.2d 729, 738 (9th Cir.1987).

*9  In this instance, it appears that amendment will be futile
with respect to only one claim: Plaintiff's Sixth Cause of
Action for constructive fraud. Defendants argue that this
Cause of Action fails because Plaintiff did not plead a
fiduciary relationship between herself and Defendants. On
this point, Defendants are correct. Constructive fraud consists
of “any breach of duty which, without an actually fraudulent
intent, gains an advantage to the person in fault[.]” See Cal.
Civ.Code § 1573. The Court is not aware of any legal or
equitable duty that arises during an everyday transaction
between consumer and merchant. Accordingly, it appears that
Plaintiff's claim fails as a matter of law.

As no legal duty exists between Defendants and Plaintiff,
amendment of the Sixth Cause of Action will be futile.
Therefore, the Court dismisses Plaintiff's Sixth Cause of
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Action with prejudice. All other Causes of Action are
dismissed without prejudice.

IV. CONCLUSION
Based on the foregoing, the Court:

1. GRANTS Defendants' Motion insofar as it relates to
Plaintiff's Second and Third Causes of Action, for lack
of standing.

2. GRANTS Defendants' Motion insofar as it relates to
Plaintiff's First, Fourth, Fifth, and Ninth Causes of
Action as they are asserted against Defendants, for
failure to plead averments of fraud with particularity, as
required by Rule 9(b).

3. GRANTS Defendants' Motion insofar as it relates to
Plaintiff's Sixth Cause of Action as it is asserted against
Bidz.com for failure to state a claim, with prejudice.

Plaintiff has 15 days to file a Third Amended Complaint, if
she so chooses.

IT IS SO ORDERED.

All Citations

Not Reported in F.Supp.2d, 2009 WL 605249

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.

Case 2:19-ap-01382-SK    Doc 281-2    Filed 09/07/21    Entered 09/07/21 11:40:17    Desc
Exhibit B -- Unpublished Cases    Page 103 of 120



Wisdom v. Easton Diamond Sports, LLC, Not Reported in Fed. Supp. (2018)
2018 WL 6264994

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 1

2018 WL 6264994
Only the Westlaw citation is currently available.

United States District Court, C.D. California.

Ricky WISDOM, individually and on behalf
of similarly situated individuals, Plaintiff,

v.
EASTON DIAMOND SPORTS, LLC, Defendant.

CV 18-4078 DSF (SSx)
|

Signed 10/09/2018

Attorneys and Law Firms

Justin Richard Cochran, Marcos E. Hasbun, Zuckerman
Spaeder, LLP, Tampa, FL, for Plaintiff.

Brian Lucas Shrader, Gus M. Centrone, Centrone & Shrader,
PLLC, James A. Wardell, Wardell & Quezon, PA, M. D.
Purcell, Jr., Law Office of M.D. Purcell, Jr., Tampa, FL, for
Defendant.

Order GRANTING in PART and DENYING in PART
Defendant Easton Diamond Sports, LLC's Motion to

Dismiss Plaintiff's First Amended Class Action Complaint

Dale S. Fischer, United States District Judge

*1  Defendant Easton Diamond Sports, LLC (Defendant
or EDS), moves to dismiss Plaintiff Ricky Wisdom's First
Amended Class Action Complaint (FAC) pursuant to Federal
Rules of Civil Procedure 12(b)(1), 12(b)(6), and 12(b)(7). The
Court deems this matter appropriate for decision without oral
argument.

I. BACKGROUND

EDS, a Delaware limited liability company headquartered
in Thousand Oaks, California, is one of the leading
manufacturers, sellers, and distributors of baseball and
softball equipment and accessories, including the bats at
issue in this suit. Defendant's two predecessor entities,
Easton Baseball / Softball, Inc. (EBSI) and Easton Baseball /
Softball Corp. (EBSC) filed U.S. and Canadian insolvency
proceedings, respectively, in October 2016. Defendant
acquired the assets of EBSI, EBSC, and other affiliates

through a sale approved by the relevant insolvency courts
(the EBS Asset Sale). The orders approving the EBS Asset
Sale provided that Defendant acquired the assets free and
clear of all claims and liabilities arising before or after the
commencement of the insolvency proceedings.

Plaintiff purchased a new Easton S750C (-10) 2 5/8” barrel
bat for his son, who plays youth baseball. Plaintiff and his
son are Alabama residents. Plaintiff purchased the bat from
a sporting goods store in Florence, Alabama. Before the
purchase, Plaintiff reviewed the bat's label and relied on
EDS's representations concerning the weight of the bat.

When Plaintiff purchased the bat, it featured a label stating the
bat's weight was 22 ounces. The bat's actual weight is about
25 ounces. Because the bat is too heavy, Plaintiff's son cannot
use the bat in training or to play in certain baseball leagues or
tournaments. Plaintiff would like to purchase Easton bats for
his son in the future if in fact the bats were accurately labeled,
but he is currently unable to do so because of Defendant's
inaccurate labeling.

II. DISCUSSION

A. Article III Standing
Defendant moves for dismissal pursuant to Rule 12(b)(1),
asserting Plaintiff lacks Article III standing, and therefore this
Court lacks subject matter jurisdiction. See Maya v. Centex
Corp., 658 F.3d 1060, 1067 (9th Cir. 2011).

For Plaintiff to have Article III standing 1 , he must
demonstrate an (i) injury-in-fact, (ii) that is causally
connected to the Defendant, and (iii) likely to be redressed
by a favorable decision. Lujan v. Defenders of Wildlife, 504
U.S. 555, 560-61 (1992). Each of these elements “must be
supported in the same way as any other matter on which
plaintiff bears the burden of proof, i.e., with the manner and
degree of evidence required at the successive stages of the
litigation.” Id. at 561.

1 Defendant also claims Plaintiff lacks statutory
standing to bring his California statutory claims.
Statutory standing is not required for subject matter
jurisdiction, but rather is an element of Plaintiff's
cause of action. Maya, 658 F.3d at 1067. The Court
will address Plaintiff's statutory standing when it
considers Defendant's Rule 12(b)(6) motion.
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*2  Plaintiff has adequately pleaded that he suffered an
injury-in-fact. “To qualify as an injury-in-fact, an alleged
harm must be ‘concrete and particularized’ and ‘actual or
imminent, not conjectural or hypothetical.’ ” Maya, 658 F.3d
at 1069 (quoting Friends of the Earth, Inc. v. Laidlaw Envtl.
Servs., 528 U.S. 167, 180 (2000) ). A consumer's economic
injuries sustained from purchasing a product with inaccurate
labeling can be a sufficient injury-in-fact. Davidson v.
Kimberly-Clark Corp., 889 F.3d 956, 972 (9th Cir. 2018); see
also Chavez v. Blue Sky Natural Beverage Co., 340 F. App'x
359, 360-62 (9th Cir. 2009) (finding plaintiff who purchased
soda allegedly incorrectly labeled as made in New Mexico
properly alleged injury-in-fact).

Plaintiff alleges the bat he purchased was incorrectly labeled,
and that he purchased the bat in reasonable reliance on the
bat's labeled weight. This is a sufficiently concrete economic
injury to confer Article III standing.

There is a causal connection between Plaintiff's injury
and Defendant's conduct: “During the period relevant
to this lawsuit, [Defendant] controlled the manufacture,
design, testing, packaging, labeling, assembly, marketing,
advertising, promotion, distribution, and selling of Easton
bats—including quality control measures regarding the bats’
weight and how the bats’ weight is displayed on labeling and
in advertising—from its headquarters located in Thousand

Oaks, California.” 2  FAC ¶ 12.

2 Plaintiff moved ex parte to strike evidence
submitted with the Reply. The Court will not
consider that evidence.

And Plaintiff's alleged injuries are redressable by a decision
in his favor. The Court has the authority to grant the requested
monetary relief Plaintiff seeks. Plaintiff has established
Article III standing to bring claims for monetary damages.

Defendant also argues Plaintiff lacks Article III standing to

seek injunctive relief. 3  The Ninth Circuit also considered
this issue in Davidson. 889 F.3d at 966. There, plaintiff
claimed defendant's “flushable” wipes were not “flushable”;
she “regularly visits stores ... where [d]efendants’ ‘flushable’
wipes are sold”; but she had “no way of determining
whether the representation ‘flushable’ is in fact true.” Id.
at 970-71. Noting it was a “close question,” the Ninth
Circuit held Davidson had adequately alleged an “imminent
or actual threat of future harm” from defendant's alleged

misrepresentations, establishing Article III standing for
injunctive relief. Id. at 971-72.

3 In its motion, Defendant cites Whitaker v. Garcetti,
11 F. App'x 921, 922-23 (9th Cir. 2001), an
unpublished Ninth Circuit opinion issued before
January 1, 2007, which may not be cited under
Ninth Circuit Rule 36-3. Further violations of
this Court's or Ninth Circuit rules will result in
sanctions.

The facts here are similar. Plaintiff alleges he “would like to
purchase Easton bats for his son in the future if in fact the
bats were accurately labeled,” but is unable to do. FAC ¶ 39.
But unlike Davidson, Plaintiff does not allege he regularly
purchases bats, or is regularly visiting stores where bats
are sold. The Supreme Court has held that “ ‘some day’
intentions—without any description of concrete plans, or
indeed even any specification of when the some day will be
—do not support a finding of ... ‘actual or imminent’ injury.”
Lujan, 504 U.S. at 564. Absent some plausible allegation of
threatened, impending injury—as required by Lujan and as
found in Davidson—Plaintiff has failed to adequately allege
Article III standing for injunctive relief.

*3  Defendant's Rule 12(b)(1) motion to dismiss is
GRANTED as to Plaintiff's claims for injunctive relief, and
DENIED as to Plaintiff's remaining claims.

B.  Whether EBSI and EBSC Are Indispensable
Parties

Defendant next moves to dismiss the FAC pursuant to
Rule 12(b)(7) because its predecessor entities—EBSI and
EBSC—are indispensable parties. The Defendant argues that
because these parties cannot be joined, the Court should
dismiss the action, or alternatively should stay the suit until
the bankruptcy court determines whether Plaintiff's claims
against EBSI and EBSC are barred, enjoined, or discharged.

An action may be dismissed for failure to join a party under
Rule 19. Fed. R. Civ. P 12(b)(7). To determine whether
Rule 19 requires the joinder of additional parties, the Court
may consider evidence outside of the pleadings. McShan v.
Sherrill, 283 F.2d 462, 464 (9th Cir. 1960). On a Rule 12(b)(7)
motion, “[t]he moving party has the burden of persuasion ....”
Makah Indian Tribe v. Verity, 910 F.2d 555, 558 (9th Cir.
1990).
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The compulsory-party joinder inquiry is a three-step process.
EEOC v. Peabody W. Coal Co., 400 F.3d 774, 779 (9th Cir.
2005). First, the Court must determine “whether a nonparty
should be joined under Rule 19(a).” Id. Second, the Court
must determine “whether it is feasible to order that the
absentee be joined.” Id. Third, if joinder isn't feasible, the
Court must determine whether the party is indispensable. The
Court considers “ ‘whether the case can proceed without the
absentee,’ or whether the action must be dismissed.” Id.

A party is necessary if, without joinder, “the court cannot
accord complete relief among the parties.” Fed. R. Civ. P.
19(a)(1)(A); Confederated Tribes v. Lujan, 928 F.2d 1496,
1501 (9th Cir. 1991). Here Plaintiff seeks monetary relief that
this Court can accord without joinder of EBSI or EBSC.

In addition, the absentee must claim “an interest relating to
the subject of the action.” Fed. R. Civ. P. 19(a)(1)(B). If the
outcome of the litigation will have no practical effect on
the absentee's interest, the absentee is not a necessary party.
Fed. R. Civ. P. 19(a)(1)(B)(i); see also Fourth Inv. LP v.
United States, 720 F.3d 1058, 1072 (9th Cir. 2013) (holding
appellants failed to establish absent parties were necessary
when judgment would not prejudicially affect their interests).
In general under this practical effect test, joint tortfeasors are
permissive, rather than necessary, parties. Temple v. Synthes
Corp., Ltd., 498 U.S. 5, 7 (1990) (per curiam) (collecting
cases).

Plaintiff alleges misrepresentations allegedly made by
Defendant, not by the predecessor entities. All six causes of
action assert conduct occurring after the EBS Asset Sale, and
the FAC strictly limits its claims to alleged tortious behavior
by Defendant. To the extent that EBSI or EBSC could be
found jointly responsible for the alleged torts committed
against Plaintiff and members of the putative class, those
parties are permissive, rather than necessary. Temple, 498
U.S. at 7. Neither the interests of EBSI and EBSC nor their
insolvency estates would be impaired if they are not joined.

*4  Defendant's Rule 12(b)(7) motion is DENIED.
Defendant's request to stay the proceedings is DENIED.

C. Adequacy of Plaintiff's Pleadings
Defendant contends that all of Plaintiff's claims should be
dismissed because (1) Plaintiff lacks standing under the UCL
and FAL, and (2) Plaintiff fails to plead his claims with
particularity, as required by Rule 9(b).

1. Legal Standard

Rule 12(b)(6) allows an attack on the pleadings for failure
to state a claim on which relief can be granted. “[W]hen
ruling on a defendant's motion to dismiss, a judge must
accept as true all of the factual allegations contained in the
complaint.” Erickson v. Pardus, 551 U.S. 89, 94 (2007). But
the court is “not bound to accept as true a legal conclusion
couched as a factual allegation.” Ashcroft v. Iqbal, 556 U.S.
662, 678 (2009). “Nor does a complaint suffice if it tenders
naked assertion[s] devoid of further factual enhancement.” Id.
(alteration in original; citation omitted).

A complaint must “state a claim to relief that is plausible
on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570
(2007). This means that the complaint must plead “factual
content that allows the court to draw the reasonable inference
that the defendant is liable for the misconduct alleged.”
Iqbal, 556 U.S. at 678. “The plausibility standard is not akin
to a ‘probability requirement,’ but it asks for more than a
sheer possibility that a defendant has acted unlawfully.” Id.
“Determining whether a complaint states a plausible claim for
relief” is a “context-specific task that requires the reviewing
court to draw on its judicial experience and common sense.”
Id. at 679.

“In alleging fraud or mistake, a party must state with
particularity the circumstances constituting fraud or mistake.
Malice, intent, knowledge, and other conditions of a person's
mind may be alleged generally.” Fed. R. Civ. P. 9(b).

2. California Statutory Claims - Standing

Defendant argues Plaintiff lacks standing to bring claims
under the UCL and the FAL because the California statutes
do not have extraterritorial effect.

In general, there is a strong presumption against the
extraterritorial application of California law. Sullivan v.
Oracle Corp., 51 Cal. 4th 1191, 1207-08 (2011). The
“presumption against extraterritoriality applies to the UCL in
full force.” Id. California's FAL prohibits false or misleading
statements made “before the public in this state” and “from
this state before the public in any state.” Cal. Bus. & Prof.
Code § 17500.
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But California “statutory remedies may be invoked by out-
of-state parties when they are harmed by wrongful conduct
occurring in California.” Norwest Mortg., Inc. v. Superior Ct.,
72 Cal. App. 4th 214, 224-25 (1999); In re Toyota Motor
Corp., 785 F. Supp. 2d 883, 916 (C.D. Cal. 2011). Therefore,
a non-California resident may have standing under the UCL
or the FAL if either (1) the injury occurred in California, or
(2) defendants’ conduct occurred in California. See Sullivan,
51 Cal. 4th at 1207-08; see also Tindenberg v. Bidz.com, Inc.,
No. CV 08-5553 PSG (FMOx), 2009 WL 605249 at *4 (C.D.
Cal. Mar. 4, 2009) (looking to “whether the injury occurred in
California and whether the conduct of Defendants occurred in
California” in determining whether a non-California resident
could avail herself of the UCL and the FAL).

*5  In determining whether wrongful conduct occurred in
California, courts have considered factors such as where the
defendant does business, whether the defendant's principal
offices are located in California, where the plaintiffs are
located, and where the alleged actionable conduct took place.
In re Toyota, 785 F. Supp. at 917. In Tindenberg v. Bidz.com,
Inc., the Honorable Philip Gutierrez found plaintiffs did not
have standing to pursue a UCL claim where the sole allegation
linking defendants to California was that their principle place
of business was located in California. Tindenberg, 2009 WL
605249 at *4. But where plaintiffs have plausibly pleaded that
a California headquarters oversaw the conduct that led to the
violation of a California statute, courts have found that non-
California plaintiffs have standing to sue under California
consumer protection laws. See, e.g., Precht v. Kia Motors
Am., Inc., No. SACV 14-1148 DOC (MANx), 2014 WL
10988343 at *9 (C.D. Cal. Dec. 29, 2014).

Plaintiff alleges Defendant is headquartered in Thousand
Oaks, California, and is registered to do business in
California. FAC ¶ 10. Plaintiff also alleges that Defendant's
conduct—control of the labeling, advertising, promotion,
quality control, and sale of the bats—occurred at its
headquarters and principal place of business in Thousand
Oaks, California.

Plaintiff's motion to dismiss for lack of statutory standing is
DENIED.

3 Defendant's Motion to Dismiss
for Failure to State a Claim

Defendant argues that each of Plaintiff's six causes of action
should be dismissed for failure to state a claim under Rule
12(b)(6). All of the claims are based on the same allegedly
fraudulent conduct and are subject to Rule 9 (b)’s heightened
pleading standard. See Vess v. Ciba-Geigy Corp. USA, 317
F.3d 1097, 1103-04 (9th Cir. 2003) (“[T]he plaintiff may
allege a unified course of fraudulent conduct and rely entirely
on that course of conduct as the basis of a claim. In that event,
the claim is said to be ‘grounded in fraud’ or to ‘sound in
fraud,’ and the pleading of that claim as a whole must satisfy

the particularity requirement of Rule 9(b).”). 4

4 The heightened pleading standard applies to
Plaintiff's pleadings even if that standard would not
be applied by California courts. See Kearns v. Ford
Motor Co., 567 F.3d 1120, 1125 (9th Cir. 2009)
(“It is well settled that the Federal Rules of Civil
Procedure apply in federal court, irrespective of
the source of the subject matter jurisdiction, and
irrespective of whether the substantive law at issue
is state or federal.”).

a. Plaintiff's FAL and UCL Claims.

The UCL prohibits “any unlawful, unfair or fraudulent
business act or practice and unfair, deceptive, untrue or
misleading advertising ....” Cal. Bus. & Prof. Code § 17200.
The FAL makes it unlawful for a business to disseminate
any statement “which is untrue or misleading, and which is
known, or which by the exercise of reasonable care should be
known, to be untrue or misleading ....” Id. § 17500. Defendant
argues that Plaintiff has failed to plead these causes of action
with sufficient particularity.

Plaintiff's claims under the California
consumer protection statutes are
governed by the reasonable consumer
test. Under this standard, Plaintiff
must show that members of the
public are likely to be deceived. This
requires more than a mere possibility
that [the alleged mislabeling] might
conceivably be misunderstood by
some few consumers viewing it in
an unreasonable manner. Rather, the
reasonable consumer standard requires
a probability that a significant portion
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of the general consuming public or of
targeted consumers, acting reasonably
in the circumstances, could be misled.

Ebner v. Fresh, Inc., 838 F.3d 958, 965 (9th Cir. 2016)
(citations omitted) (quotation marks omitted).

*6  “[T]o state a claim under either the UCL or the FAL,
based on false advertising or promotional practices, it is
necessary only to show that members of the public are likely
to be deceived.” Chapman v. Skype Inc., 220 Cal. App.
4th 217, 226 (2013). And “whether a business practice is
deceptive will usually be a question of fact not appropriate
for decision on a motion to dismiss.” Davis v. HSBC Bank
Nevada, N.A., 691 F.3d 1152, 1162 (9th Cir. 2012) (citations
omitted) (alterations omitted).

Applying the reasonable consumer standard, the Court finds
the alleged mislabeling of the bat's weight is sufficiently
deceptive to survive a motion to dismiss.

Defendant also argues Plaintiff has not adequately pleaded
Defendant's knowledge of the alleged issues with bat labeling
under the FAL. Both sides point to the following paragraph
of the FAC: “Defendant, as the manufacturer and distributor
of Easton bats, knew or should have known that its
representations concerning the weights of nonconforming
Easton baseball bats were untrue, misleading, and likely
to cause confusion among customers.” FAC ¶ 54. Given
Rule 9(b)’s provision that “knowledge ... may be alleged
generally,” this statement is sufficiently specific at this stage
of the litigation

Defendant's motion to dismiss Plaintiff's First and Second
Causes of Action under the UCL and FAL is DENIED.

b. Plaintiff's Third, Fourth, and Fifth
Causes of Action – Breach of Express and

Implied Warranty, Unjust Enrichment

As a threshold matter, the parties disagree as to whether
California or Alabama law applies to Plaintiff's Third, Fourth,
and Fifth Causes of Action. Defendant argues that Alabama
law should apply under California's choice of law provision.
Mot. at 23-24. Plaintiff asserts that California law applies.
Opp'n at 19.

The Court has diversity jurisdiction, so it must apply federal
procedural law and the substantive law of the forum state,
including the choice-of-law rules of that state. See Patton v.
Cox, 276 F.3d 493, 495 (9th Cir. 2002) (citing Klaxon Co. v.
Stentor Electric Mfg. Co., 313 U.S. 487, 496 (1941) ). Where
as here, California's “governmental interest analysis” applies,
courts must initially analyze whether there is a “material
difference” between the laws of the competing states on the
basis of the facts presented. Pokorny v. Quixtar, Inc., 601 F.3d
987, 995 (9th Cir. 2010),

Several California district courts have declined to perform a
choice-of-law analysis at the motion to dismiss stage of class
action litigation, because that analysis is premature. See, e.g.,
Forcellati v. Hylands, Inc., 876 F. Supp. 2d 1155, 1159 (C.D.
Cal. 2012); In re Sony Grand Wega KDF–E A10/A20 Series
Rear Projection HDTV Television Litigation, 758 F. Supp.
2d 1077, 1096 (S.D. Cal. 2010) (“In a putative class action,
the Court will not conduct a detailed choice-of-law analysis
during the pleading stage.”).

Although it would be premature for the Court to speculate
about whether any differences in the various consumer
protection laws are material here until the parties have had an
opportunity engage in discovery, Plaintiff fails to state certain
claims adequately whether the Court applies California or
Alabama law. Alabama law on breach of express warranty
requires that pre-suit notice be given to the seller of goods

regarding the allegedly defective item. 5  Plaintiff has not
pleaded that he provided such notice, and has therefore not
stated a claim under Alabama law.

5 The Supreme Court of Alabama holds that “to
establish a breach of an express warranty, ... the
plaintiff must show that the warranty failed of its
essential purpose; that either the dealer refused to
repair or replace the malfunctioning component, or
failed to do so within a reasonable time.” Lipham
v. General Motors Corp., 665 So. 2d 190, 192 (Ala.
1995) (quoting Ag-Chem Equip. Co. v. Limestone
Farmers Co-op., Inc., 567 So. 2d 250 (Ala. 1990) )
(quotation marks omitted).

*7  California law also generally requires that notice be
given, Cal. Com. Code. § 2607(3)(A), except when the
item is not purchased directly from the manufacturer. See
Greenman v. Yuba Power Prods., Inc., 59 Cal. 2d 57, 61-62
(1963); see also In re Toyota, 754 F. Supp. 2d at 1180
(discussing multiple federal cases where courts have applied
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the Greenman exception). Because Plaintiff did not buy
his bat directly from Defendant, he need not plead that he
provided notice to Defendant.

However, Plaintiff has not sufficiently pleaded that
Defendant's label constitutes an “express warranty” under
California law. California defines an “express warranty” as:
“(1) a written statement arising out of a sale to the consumer
of a consumer good pursuant to which the manufacturer,
distributor, or retailer undertakes to preserve or maintain
the utility or performance of the consumer good or provide
compensation if there is a failure in utility or performance;
or (2) in the event of any sample or model, that the whole of
the goods conforms to such sample or model. Cal. Civ. Code.
§ 1791.2; see also Tipton v. Zimmer, No. CV 15-4171, 2016
WL 3452744, at *6 (C.D. Cal. June 23, 2016) (“A breach of
express warranty requires that a plaintiff identify a specific
and unequivocal written statement from the manufacturer
that demonstrates a guarantee that the manufacture failed to
uphold.”).

The bat's label, which misrepresented the bat's weight, did not
arise “out of a sale.” It did not unequivocally state that Easton
would preserve or maintain the utility or performance of the
bat. Plaintiff has not pleaded any additional facts that suggest
the bat's label created an express warranty.

Defendant's motion to dismiss Plaintiff's Third Cause of
Action is GRANTED.

Alabama law on breach of implied warranty requires that a
plaintiff take reasonable steps to notify the defendant within
a reasonable time that the product did not have the expected

quality. 6  The FAC does not allege Plaintiff did so. Under
California law, the warranty of merchantability provides “a
minimum level of quality” and breach occurs only if the
product “lacks even the most basic degree of fitness for
ordinary use.” Birdsong v. Apple, Inc., 590 F.3d 955, 958
(9th Cir. 2009) (citations omitted). Plaintiff's allegations do
not create a plausible inference that the bats lacked fitness
for ordinary use, or that the bats were fundamentally flawed.
Allegations that the bat's weight was mislabeled are not
sufficient under California law.

6 See Jewell v. Seaboard Indus., Inc., 667 So.2d 653,
660 (Ala. 1995) (holding that to properly plead a
breach of implied warranty, a plaintiff must allege
that he properly notified the seller of any breach

within a reasonable time and the seller did not cure
the defect).

Defendant's motion to dismiss Plaintiff's Fourth Cause of
Action is GRANTED.

As to unjust enrichment, there is a substantial difference
between California and Alabama law. California has no
standalone cause of action, and the Ninth Circuit has held
that a straightforward statement can be sufficient to plead
what is, in effect, a quasi-contract cause of action. Astiana v.
Hain Celestial Grp., Inc., 783 F.3d 753, 762 (9th Cir. 2015).
Plaintiff meets that standard.

Because Plaintiff has plausibly pleaded a claim under
California law, and because the Court declines to perform
a choice-of-law analysis at this stage in the litigation,
Defendant's motion to dismiss Plaintiff's Fifth Cause of
Action is DENIED.

c. Plaintiff's Sixth Cause of Action – Magnuson-Moss Act

*8  Defendant argues Plaintiff fails to state a claim for breach
of express warranty under the Magnuson-Moss Act. Plaintiff
appears to allege a violation of the Act insofar as Defendant
breached its warranties under state law. FAC ¶ 101 (“As
discussed above, Defendant breached its express and implied
warranties by materially mislabeling and misrepresenting the
weights of its Easton bats.”). Because Plaintiff has failed to
sufficiently plead a claim for relief for its warranty claims
under state law, its corresponding Magnuson-Moss claims
also fail. Clemens v. DaimlerChrysler Corp., 534 F.3d 1017,
1022 & n.3 (9th Cir. 2008) (holding that where Magnuson-
Moss claims hinge on state law implied and express warranty
claims, the claims stand or fall with the state law claims).

Plaintiff also failed to plead a sufficient independent claim for
relief under the Act. Plaintiff concedes the representation as to
the weight of the bat does not qualify as an express warranty
under the Act. Opp'n at 21 n.5. Absent a valid pleading of
state law warranty claims, Plaintiff has not plausibly stated a
claim to relief under the Magnuson-Moss Act.

Defendant's motion to dismiss Plaintiff's Sixth Cause of
Action is GRANTED.

D. Plaintiff's Class Claims
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Defendant argues that Plaintiff's class claims should be
stricken pursuant to Federal Rule of Civil Procedure 12(f),
which provides that a court “may order stricken from
any pleading any insufficient defense or any redundant,
immaterial, impertinent, or scandalous matter.” Fed. R. Civ.
P. 12(f); see also Whittlestone, Inc. v. Handi–Craft Co.,
618 F.3d 970, 973 (9th Cir. 2010) (district court erred in
striking damages claim per Rule 12(f) because “none of the
five categories [in Rule 12(f) ] covers the allegations in the
pleading sought to be stricken ....”). “[T]he function of a
[Rule] 12(f) motion to strike is to avoid the expenditure
of time and money that must arise from litigating spurious
issues by dispensing with those issues prior to trial.” Sidney-
Vinstein v. A.H. Robins Co., 697 F.2d 880, 885 (9th Cir.
1983).

Defendant alleges only that the class allegations are legally
insufficient. The Motion is DENIED.

III. CONCLUSION

Defendant's motion to dismiss the FAC under Rule 12(b)(1)
is GRANTED with leave to amend as to Plaintiff's claims
for injunctive relief, and DENIED as to Plaintiff's remaining
claims. Defendant's motion to dismiss the FAC under Rule
12(b)(7) is DENIED. Defendant's motion to dismiss the FAC
under Rule 12(b)(6) is GRANTED with leave to amend as
to Plaintiff's Third, Fourth, and Sixth Causes of Action, and
DENIED as to Plaintiff's First, Second, and Fifth Causes of
Action. Defendant's motion to strike the class claims under
Rule 12(f) is DENIED. An amended complaint may be filed
and served no later than November 5, 2018. The Court does
not grant leave to add new defendants or new claims. Leave
to add defendants or claims must be sought by a separate,
properly noticed motion.

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2018 WL 6264994

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Proceedings: DEFENDANTS’ MOTION
TO DISMISS (Filed June 15, 2017, Dkt. 22)

CHRISTINA A. SNYDER, United States District Judge

*1  I. INTRODUCTION
On April 14, 2017, plaintiff Zhang Xudong filed this action
against John Bradford Flecke, Hung Ern Toh, Barr Holdings,
LLC and Barr Consulting and Holdings, Inc. (collectively
“the Barr Entities”), DemarestBoston Legal (“Demarest”),
and 1776 Wealth Architects (“Architects”) (collectively
“Defendants”). Dkt. 1. On May 25, 2017, plaintiff filed a first
amended complaint. Dkt. 17 (“FAC”). Plaintiff alleges that
defendants and Jinsi Shu entered into a series of contracts
that contained false promises intended to entice Shu into
investing money in Toh's businesses, the Barr Entities, as
part of a fraudulent immigration scheme. Id. Shu assigned
his rights against defendants to plaintiff. Id. ¶ 4. Plaintiff
alleges claims for: (1) fraud, (2) conversion, (3) rescission
and restitution due to fraud, (4) breach of oral contract, (5)
breach of fiduciary duty, and (6) violation of the California
Unfair Competition Law pursuant to California Business and
Professions Code §§ 17200 et seq. (“UCL”).

On June 15, 2017, defendants filed the instant motion to
dismiss. Dkt. 22 (“MTD”). Plaintiff filed an opposition to
defendants’ motion on July 31, 2017, dkt. 29 (“Opp'n”), and
defendants filed their reply on August 4, 2017.

Having carefully considered the parties’ arguments, the Court
finds and concludes as follows.

II. BACKGROUND
On December 12, 2016, plaintiff purchased from Shu an
assignment of Shu's rights against defendants. FAC ¶ 33.
Plaintiff alleges the following facts leading up to the
assignment.

Plaintiff is a citizen of the People's Republic of China. Id.
¶ 15. Shu is a Chinese National who entered into a series
of contracts with defendants to obtain their services in order
to help him acquire U.S. citizenship. Id. ¶ 17. Based on
representations made by defendants in the contracts, Shu
believed that if he invested $250,000 with Toh and the Barr
Defendants, the money would be kept in a holding account

until he qualified for an L–1 visa. 1  Id. ¶¶ 1, 35.

1 The Court notes that an L–1A nonimmigrant
classification enables a U.S. employer to transfer
an executive or manager from one of its affiliated
foreign offices to one of its offices in the United
States. This classification also enables a foreign
company that does not yet have an affiliated U.S.
office to send an executive or manager to the United
States with the purpose of establishing one.

Plaintiff alleges that Toh is a citizen of California, and at all
relevant times resided in Los Angeles County. Id. ¶ 7. On
information and belief, plaintiff alleges that Barr Consulting
and Holdings, Inc. is a California corporation and that Barr
Holdings, LLC is a Nevada corporation with its principal
place of business in California and Nevada. Id. ¶¶ 8–9.
Plaintiff alleges that Toh used these Barr Entities to further
the fraudulent immigration investment scheme. Id. ¶¶ 8–9.

Plaintiff alleges that Flecke is a citizen of Massachusetts and
Florida who at all relevant times resided in Massachusetts
and Florida. Id. ¶ 6. Plaintiff alleges that DemarestBoston
Legal is a law firm owned and operated by Flecke, and
that its principal place of business is located in Boston,
Massachusetts. Id. ¶ 10. On information and belief, plaintiff
alleges that at all relevant times Flecke was not licensed
as an attorney in Massachusetts. Id. Beginning in late
2016, Demarest became defunct, and Flecke moved from
Massachusetts to Florida. Id. Plaintiff alleges that Flecke used
Demarest to further the fraudulent immigration investment
scheme. Id. Similarly, plaintiff alleges that 1776 Wealth
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Architects, LLC is a Florida corporation, and that at
all relevant times after Flecke closed Demarest, Flecke
began using Architects to further the fraudulent immigration
investment scheme. Id. ¶ 11.

*2  Plaintiff alleges that “defendants Toh and Flecke
conspired to defraud numerous Chinese nationals into
investing hundreds of thousands of dollars into Toh's entities,
Barr Holding, LLC and Barr Consulting and Holding, Inc.”
Id. ¶ 1. Plaintiff alleges on information and belief that the Barr
Entities “served as the alter ego for Toh.” Id. ¶¶ 43, 52, 64, 86.
Plaintiff alleges on information and belief that both Demarest
and Architects “served as the alter egos for Flecke.” Id. ¶¶ 44,
53, 65, 87. On information and belief plaintiff alleges “each
Defendant was the agent and co-conspirator of each other
defendant” and that Flecke, Toh, and the Bar Entities “were
the agents, successors, partners and/or alter egos of each
other, with such unity of ownership, management, interest and
control that they should be considered a single enterprise.” Id.
¶¶ 12–13.

On May 5, 2016, Shu signed two immigration legal services
retainer agreements designating Barr Consulting & Holdings,
Inc. as his immigration attorneys for the purpose of obtain
the L–1 visa. Id. ¶ 18 & Ex. B (“Immigration Agreements”).
Additionally on May 5, 2016, Shu and Barr Holdings, LLC,
with Toh as the signatory, entered into a business acquisition
agreement for the purchase of a “Residential Care Facility
c/o Barr Consulting & Holdings Inc.” Id. ¶ 18 & Ex. A
(“Acquisition Agreement”). The second paragraph of the
Acquisition Agreement states “the total purchase price of the
Business is US$250,000, which will be paid in the following
manner:

Payable upon signature of immigration service contract, the
funds are to be transferred into an escrow account bearing
the name of the Parent Company in the People's Republic
of China.

Upon L–1 approval, the funds are released from escrow
and the Buyer agrees that the total of US$250,000 will be
used for the items as listed in Table 1.1. Upon receipt of US
$250,000, [t]he seller will provide evidence of ownership.

The validity of the purchase agreement is void and null with
all fees listed on Table 1.1 are unconditionally refundable
should the purchaser do not acquire U.S. permanent
residency after a reasonable period of 3 years.

Acquisition Agreement ¶ 2.

On May 11, 2016, Shu, Barr Consulting and Holdings, Inc.,
with Toh as the signatory, and Flecke entered into a holding
agreement. FAC ¶ 20 & Ex. C (“Holding Agreement”). The
Holding Agreement established a holding fund, into which
Shu would deposit the $250,000 required by the Acquisition
Agreement. FAC ¶ 10. The fund was to be held by Flecke in
the client service account of his law firm, DemarestLegal. Id.
¶ 23. The Holding Agreement provides, in relevant part:

• “Barr and Depositor [Shu] hereby appoint and designate
the Agent [Flecke] to receive, hold, and distribute the
Holding Fund in accordance with the terms of this
Agreement. Holding Agent hereby agrees to act as
holding agent and to hold, safeguard, and disburse the
Holding Fund pursuant to the terms and conditions
hereof.” Holding Agreement ¶ 1(a).

• “In accordance with the Business Acquisition Agreement,
Depositor shall deposit cash in the amount of $250,000
(“the Holding Amount”) with the Agent who will
immediately deposit the Holding Amount in a client
service account administered by Chase Bank (JP Morgan
Chase Bank, N.A.) over which the Agent is sole
signatory ... ” Id. ¶ 1(b).

• “The Holding Fund Shall be disbursed in cash by the
Agent as follows: (a) Upon receipt by the Agent of
written instructions from Barr, absent contrary written
notice from the Depositor, the Agent shall disburse the
Holding Fund in accordance with Barr's instructions.”
Id. ¶ 2(a).

Plaintiff, on information and belief, alleges that Toh, Flecke,
and the Barr Entities made separate misrepresentations to Shu
that the money would be held in trust pending the resolution of
Shu's immigration case, and that these defendants made all of
these misrepresentations to induce Shu to deposit his money
into Flecke's account. Id. ¶¶ 38–39. Further, defendants knew
these misrepresentations were both material and false when
made to Shu. Id. ¶ 40.

*3  Plaintiff alleges that Shu and defendants entered into a
series of contracts with defendants for immigration services,
to be performed by defendants on behalf of Shu, and that these
contracts include the aforementioned Acquisition Agreement,
the Immigration Agreements, and the Holding Agreement. Id.
¶ 58. Shu performed all conditions, covenants, and promises
required of him pursuant to the terms of these agreements
between the parties. Id. ¶ 60.
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On or about May 23, 2016, Shu, under the terms of
the Holding Agreement, deposited $250,000 into Flecke's
client service account. FAC ¶ 20. Plaintiff alleges Shu only
deposited the money based on the false representation made
by Toh, Flecke, and Barr Defendants that the money would
be held in a trust until Shu's immigration case was resolved.
Id. ¶ 24. However, plaintiff alleges that “shortly after Mr.
Shu made the deposit, Flecke distributed Mr. Shu's money
to the Barr Defendants, without Mr. Shu's authorizations.”
Id. On information and belief, plaintiff alleges that Toh
and Flecke (both parties to the Holding Agreement) knew
or should have known that the representations made in
paragraph 2 of the Acquisition Agreement that the $250,000
was “unconditionally refundable” was false and fraudulent
and made for the purposes of convincing Shu to trust that
his money would be held safe once he deposited it with
Flecke. Id. 50. Accordingly, Toh, Flecke, and the Barr Entities
deprived Shu of his rightful ownership and possession of the
funds. Id. ¶ 51.

When Shu learned of the allegedly unauthorized transfer, he
requested that defendants return his money. Id. ¶ 25. Plaintiff
alleges “[i]nitially, Flecke acknowledged that, because the
money was disbursed in err, he would work with Toh and the
Barr Defendants to obtain the funds for Mr. Shu.” Id. Between
July 2016 and September 2016, Shu attempted to contact Toh
and the Barr Entities regarding his immigration status and
investment with Barr Entities but “was unable to obtain any
meaningful information.” Id. ¶ 26.

In August 2016, Shu spoke with Flecke who represented
himself as an immigration attorney and offered Shu legal
advice. Id. ¶¶ 27–28. During a series of email communications
conversations, Flecke advised Shu on his immigration case
and discouraged him from contacting Toh or the Barr Entities.
Id. Specifically, plaintiff alleges that in an email on August
31, 2016, Flecke wrote to Shu that:

I will gladly do what I can to put you
on the proper path to achieving your
immigration goals. Please deal with
me directly instead of contacting Barr;
if you need something from them, ask
me first.

Id. ¶ 27. Plaintiff further alleges that Flecke continued to
provide Shu legal advice in subsequent phone and email
communications, including in a September 1, 2016 email in
which Flecke wrote:

I need to be more awake when I
have meaningful conversations with
clients. When we spoke this morning, I
have [sic] forgotten about an important
component of the E–2 Treaty Investor
process: there must be a Treaty of
Commerce and Navigation with the
US. There is no such treaty (yet)
between China and the US ... L–1,
therefore, is still your best option. I
will look at L–1 opportunities for you
and report back. My apologies for
sending you down the wrong road for
US immigration.

Id.¶ 28.

On or about September 2, 2016, plaintiff alleges that Shu
emailed Flecke to inquire about Toh's attempt to transfer Shu's
money from an escrow account to another account held in To's
name. Id. ¶ 29. Plaintiff alleges that in response to questions
about the return of Shu's money, Flecke attempted to “deflect
and stall for time” by presenting Shu with various offers to
return part of the money. Id. For example, plaintiff alleges
that Flecke told Shu in one email that “[b]ecause I know that
expenses are going to be less than $50,000, I would like to
send you $200,000 now-with the clear understanding that you
are NOT settling this matter for $200,000.” Id. In another
email, Flecke made the offer to Shu that “[b]ecause this is
taking longer than expected, I have a proposal for you: what
do you think about my sending 50% of the amount to you
now and deduct expenses from the remainder (assuming those
expenses are modest and reasonable)?” Id. Plaintiff alleges
that, after months of back and forth, Shu came to believe that
Toh and Flecke only wanted to stall and had no intention of
ever returning his investment funds to him. Id. ¶ 30.

*4  On or about November 2016, plaintiff alleges that the
Barr Entities offered to return all the money plus additional
costs to Shu by February 2017. Id. ¶ 31. In late 2016, plaintiff
alleges that “Flecke purposefully scuttled his law firm,
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DemarestBoston and... [began] operating a new investment
firm, 1776 Wealth Architects, LLC.” Id. ¶ 32. As a result of
this November 2016 offer, defendants and Shu entered into an
oral contract for defendants to repay the full amount of money
by February 2017. Id. ¶ 72. At the time of filing of the instant
action, Shu had not received any money from defendants. Id.
¶ 31.

Plaintiff further alleges that, pursuant to paragraph 1(a) of
the Holding Agreement, the parties designated Flecke to
act as “holding agent and to hold, safeguard, and disburse”
the money that Shu deposited into Flecke's client service
account pursuant to the terms and conditions of the Holding
Agreement. Id. ¶ 77. Accordingly, Flecke owed fiduciary
duties to Shu. Id. ¶ 78. Plaintiff alleges that Shu “reposed trust
and confidence in Flecke,” who was an attorney tasked as the
agent for the client service account pursuant to the parties’
agreements. Id. ¶ 79. As a result, a special relationship arose
between Shu and Flecke under which Flecke owed fiduciary
duties to Shu. Id. Plaintiff alleges that Flecke knowingly and
willfully violated his fiduciary duties to Shu by distributing
the $250,000.00 to the Barr Entities. Id. ¶ 80.

Last, plaintiff alleges that, with respect to defendants’
fraud, conversion, and breach of fiduciary duties, defendants
engaged in a series of unfair and unlawful business acts and
practices prohibited by the UCL. Id. ¶¶ 85–89.

III. LEGAL STANDARDS
A motion pursuant to Federal Rule of Civil Procedure 12(b)
(6) tests the legal sufficiency of the claims asserted in a
complaint. Under this Rule, a district court properly dismisses
a claim if “there is a ‘lack of a cognizable legal theory or
the absence of sufficient facts alleged under a cognizable
legal theory.’ ” Conservation Force v. Salazar, 646 F.3d 1240,
1242 (9th Cir. 2011) (quoting Balisteri v. Pacifica Police
Dep't, 901 F.2d 696, 699 (9th Cir. 1988)). “While a complaint
attacked by a Rule 12(b)(6) motion to dismiss does not need
detailed factual allegations, a plaintiff's obligation to provide
the ‘grounds’ of his ‘entitlement to relief’ requires more
than labels and conclusions, and a formulaic recitation of the
elements of a cause of action will not do.” Bell Atlantic Corp.
v. Twombly, 550 U.S. 544, 555 (2007). “[F]actual allegations
must be enough to raise a right to relief above the speculative
level.” Id.

In considering a motion pursuant to Rule 12(b)(6), a court
must accept as true all material allegations in the complaint,
as well as all reasonable inferences to be drawn from them.

Pareto v. FDIC, 139 F.3d 696, 699 (9th Cir. 1998). The
complaint must be read in the light most favorable to the
nonmoving party. Sprewell v. Golden State Warriors, 266
F.3d 979, 988 (9th Cir. 2001). However, “a court considering
a motion to dismiss can choose to begin by identifying
pleadings that, because they are no more than conclusions,
are not entitled to the assumption of truth. While legal
conclusions can provide the framework of a complaint, they
must be supported by factual allegations.” Ashcroft v. Iqbal,
556 U.S. 662, 679 (2009); see Moss v. United States Secret
Service, 572 F.3d 962, 969 (9th Cir. 2009) (“[F]or a complaint
to survive a motion to dismiss, the non-conclusory ‘factual
content,’ and reasonable inferences from that content, must
be plausibly suggestive of a claim entitling the plaintiff
to relief.”). Ultimately, “[d]etermining whether a complaint
states a plausible claim for relief will ... be a context-specific
task that requires the reviewing court to draw on its judicial
experience and common sense.” Iqbal, 556 U.S. at 679.

*5  Unless a court converts a Rule 12(b)(6) motion into
a motion for summary judgment, a court cannot consider
material outside of the complaint (e.g., facts presented in
briefs, affidavits, or discovery materials). In re American
Cont'l Corp./Lincoln Sav. & Loan Sec. Litig., 102 F.3d
1524, 1537 (9th Cir. 1996), rev'd on other grounds sub nom
Lexecon, Inc. v. Milberg Weiss Bershad Hynes & Lerach,
523 U.S. 26 (1998). A court may, however, consider exhibits
submitted with or alleged in the complaint and matters
that may be judicially noticed pursuant to Federal Rule of
Evidence 201. In re Silicon Graphics Inc. Sec. Litig., 183 F.3d
970, 986 (9th Cir. 1999); see Lee v. City of Los Angeles, 250
F.3d 668, 689 (9th Cir. 2001).

Additionally, Federal Rule of Civil Procedure 9(b) requires
that the circumstances constituting a claim for fraud be
pled with particularity. Federal Rule of Civil Procedure 9(b)
applies not just where a complaint specifically alleges fraud
as an essential element of a claim, but also where the claim
is “grounded in fraud” or “[sounds] in fraud.” Vess v. Ciba–
Geigy Corp. U.S.A., 317 F.3d 1097, 1103–04 (9th Cir. 2003).
A claim is said to be “grounded in fraud” or “sound in fraud”
where a plaintiff alleges that defendant engaged in fraudulent
conduct and relies on solely on that conduct to prove a claim.
Id. “In that event, ... the pleading of that claim as a whole
must satisfy the particularity requirement of [Fed. R. Civ. P.]
9(b).” Id. However, where a plaintiff alleges claims grounded
in fraudulent and non-fraudulent conduct, only the allegations
of fraud are subject to heightened pleading requirements. Id.
at 1104.
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As a general rule, leave to amend a complaint which has
been dismissed should be freely granted. Fed. R. Civ. P. 15(a).
However, leave to amend may be denied when “the court
determines that the allegation of other facts consistent with the
challenged pleading could not possibly cure the deficiency.”
Schreiber Distrib. Co. v. Serv–Well Furniture Co., 806 F.2d
1393, 1401 (9th Cir. 1986); see Lopez v. Smith, 203 F.3d
1122, 1127 (9th Cir. 2000).

IV. DISCUSSION

A. Plaintiff's Alter Ego Allegations
Plaintiff alleges that the Toh is an alter ego of the Barr
Entities and that Flecke is an alter ego of Demarest and
Architects. FAC ¶¶ 43–44, 52–53, 64–65, 86–87. In turn,
defendants argue that plaintiff's allegations are conclusory
insofar as plaintiff alleges that the Barr Entities, Demarest,
and Architects made misrepresentations to Shu. MTD at 5.
Defendants contend that plaintiff fails to allege the names of
persons who made representations, their authority to speak,
to whom they spoke, what they said, and when it was said.
Id. Plaintiff collectively refers to the “Barr Defendants,” yet
these entities are separate and distinct. Id. Further, plaintiff
fails to allege any misrepresentations made on behalf of
Demarest and Architects, and instead alleges that the funds
were held in Flecke's account at Demarest and that Architects
was an alter ego of Flecke. Id. Defendants argue that plaintiff
fails to allege any facts that demonstrate a unity of interest
and ownership between the alleged alter ego defendants. Id.
Plaintiff responds that the Barr entities are “an extension of
Toh,” and that the FAC particularizes, as to each defendant,
the “who, what, when, where, and how.” Reply at 9–10.

*6  The alter ego doctrine is a “sparingly used” exception
to the general principal that “a corporation is regarded as
a legal entity, separate and distinct from its stockholders,
officers and directors, with separate and distinct liabilities and
obligations.” Sonora Diamond Corp. v. Superior Court, 83
Cal. App. 4th 523, 538–39 (2000). Under California's alter
ego doctrine, “[a] corporate identity may be disregarded—
the ‘corporate veil’ pierced—where an abuse of the corporate
privilege justifies holding the [owner] of a corporation liable
for the acts of the corporation.” Id. at 538.

To “satisfy the alter ego exception ... the plaintiff must make
out a prima facie case (1) that there is such unity of interest
and ownership that the separate personalities [of the two
entities] no longer exist and (2) that failure to disregard [their

separate identities] would result in fraud or injustice.” Stewart
v. Screen Gems–EMI Music, Inc., 81 F. Supp. 3d 938, 954
(N.D. Cal. 2015) (quotation marks omitted). “Conclusory
allegations of “alter ego” status are insufficient to state a
claim. Rather, a plaintiff must allege specific facts support
both of the elements of alter ego liability.” Gerritsen v. Warner
Bros. Entm't Inc., 112 F. Supp. 3d 1011, 1042 (C.D. Cal.
2015).

The Court finds that plaintiff's alter ego allegations are
conclusory. Plaintiff repeatedly alleges that “the Barr
Defendants served as the alter egos for Toh” and
that “DemarestBoston Legal and 1776 Wealth Architects
served as the alter egos for Flecke to further the
fraudulent immigration investment scheme and thereby
enrich [themselves] and others involved in that scheme.” See
FAC ¶¶ 42–43, 52–53, 64–65, 86–87. However, plaintiff fails
to allege any facts that demonstrate unity of interest. For
example, plaintiff has not alleged the existence of any of the
factors that courts consider when assessing unity of interest,
including:

inadequate capitalization,
commingling of funds and other assets
of the two entities, the holding out
by one entity that it is liable for the
debts of the other, identical equitable
ownership in the two entities, use
of the same offices and employees,
use of one as a mere conduit for
the affairs of the other, disregard
of corporate formalities, lack of
segregation of corporate records, and
identical directors and officers.

Virtualmagic Asia, Inc. v. Fil–Cartoons, Inc., 99 Cal. App. 4th
228, 245 (2002). Plaintiff does not specify what relationship
Toh had with the Barr Entities, and instead alleges that Toh
“used” these entities to “further the fraudulent immigration
investment scheme and thereby enrich himself and others
involved in that scheme.” Id. ¶¶ 8–9. Thus, it is not clear from
the face of the complaint what authority Toh had, if any, to
act on behalf of the Barr Entities. Likewise, although plaintiff
does specify that Flecke owned and operated Demarest, a
law firm, plaintiff fails to specify Flecke's relationship to
Architects, or what authority he had to act on behalf of
Architects, if any. Id. ¶ 10–11.
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In sum, with the exception of plaintiff's allegation that Flecke
owns and operates Demarest, plaintiff fails to allege Toh's
and Flecke's relationships to the corporate defendants, or
what authority these individuals had to act on behalf of
the corporate defendants. Furthermore, even if plaintiff had
properly alleged the individuals’ authority to act on behalf
of the corporate defendants, plaintiff fails to allege facts that
demonstrate unity of interest sufficient to allege alter ego.
Thus, the Court is unable to determine whether, in the first
instance, Toh or Flecke may be protected from liability by
virtue of any authority to act on behalf of the corporate
defendants. Even assuming that Toh and Flecke did have
the authority to act on behalf of the corporate defendants,
the Court is still unable to determine whether they may be
individually liable under an alter ego theory due to plaintiff's
lack of allegations with regard to any unity of interest.

*7  Last, the Court is unable to determine whether Toh or
Flecke may be individually liable, separate and apart from
the corporate defendants, under plaintiff's claims for fraud,
rescission and restitution due to fraud, breach of oral contract,
and unlawful business practices because plaintiff does not
allege whether Toh and Flecke are sued in their individual
capacities.

Accordingly, the Court DISMISSES without prejudice
plaintiff's claims for fraud, rescission and restitution due to
fraud, breach of oral contract, and unlawful business practices
with respect to Toh and Flecke.

B. Plaintiff's Fraud–Based Claims
As an initial matter, the Court notes that the allegations
supporting plaintiff's first claim for fraud appear to more
properly support a breach of contract claim, since defendants’
disbursement of $250,000 was “contrary to the parties’
understanding and agreement.” FAC ¶ 2. Yet, plaintiff alleges
that Shu was fraudulently induced to invest $250,000 with
the Barr entities because of “numerous false and fraudulent
promises” made by Toh, Flecke, and the Barr Entities in
the Acquisition Agreement. FAC ¶¶ 2, 18, 24, 35. Thus,
although plaintiff does not explicitly plead the fraud claim
as such, plaintiff is proceeding on a theory of “promissory
fraud,” which permits a plaintiff to state a claim in tort when
a defendant fraudulently induces the plaintiff to enter into
a contract. Richardson v. Reliance Nat. Indem. Co., No. C
99–2952 CRB, 2000 WL 284211, at *4 (N.D. Cal. Mar.
9, 2000) (citations omitted). While mere failure to perform
on a contract does not constitute fraud, a promise made

without the intention to perform can be actionable fraud.
Locke v. Warner Bros., Inc., 57 Cal. App. 4th 354, 367
(1997). In response to a motion to dismiss, a plaintiff claiming
promissory fraud must be able to point to specific, objective
manifestations of fraudulent intent. Universal Studios Int'l
B.V. v. Entm't Television Network FZE, No. 09–cv–01348–
GAF–FFMX, 2009 WL 10675950, at *3 (C.D. Cal. Aug. 25,
2009) (citations omitted). Allegations of promissory fraud
must meet Rule 9(b) requirements, and a plaintiff is required
to plead facts from which the Court can infer that the allegedly
fraudulent statements were false when made. Id. (emphasis
added). Although intent can be averred generally under Rule
9(b), a plaintiff must point to facts which show that defendant
harbored an intention not to be bound by terms of the contract
at formation. Id. To satisfy Federal Rule of Civil Procedure
9(b), a plaintiff must “identify the ‘who, what, when, where
and how of the misconduct charged,’ as well as ‘what is false
or misleading about [the purportedly fraudulent conduct],
and why it is false.” Cafasso, ex rel. United States v. Gen.
Dynamics C4 Sys., Inc., 637 F.3d 1047, 1055 (9th Cir. 2011)
(quoting Ebeid ex rel. United States v. Lungwitz, 616 F.3d
993, 998 (9th Cir. 2010)).

Here, plaintiff asserts claims for fraud (Claim 1), conversion
(Claim 2), rescission and restitution based on fraud (Claim
3), and unfair and unlawful business practices under the UCL
(Claim 6). FAC ¶¶ 34–47, 51, 57–70, 85. Because each of
these claims alleges a single course of fraud, the Court finds
that these claims sound in fraud and must be pleaded with
particularity. See Kearns v. Ford Motor Co., 567 F.3d 1120,
1125 (9th Cir. 2009) (where a plaintiff “allege[s] a unified
course of fraudulent conduct and rel[ies] entirely on that
course of conduct as the basis of that claim[,] ... the claim
is said to be ‘grounded in fraud’ or to ‘sound in fraud,’
and the pleading ... as a whole must satisfy the particularity
requirement of Rule 9(b).”). In re Sony Gaming Networks &
Customer Data Sec. Breach Litig., 903 F. Supp. 2d 942, 953–
54 (S.D. Cal. 2012).

1. Fraud

*8  Plaintiff alleges that Shu was induced to deposit his
money based on two specific misrepresentations. Id. ¶ 39.
First, plaintiff alleges that the Barr Entities falsely promised
in the Acquisition Agreement that Shu's $250,000 deposit
into Flecke's client service account would be held in trust
until Shu's immigration case was resolved. Id. ¶¶ 18, 24,
35. Relatedly, plaintiff alleges that the Barr Entities “made
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separate misrepresentations” to Shu that Shu's investment
would be held in trust pending the resolution of Shu's
immigration case. Id. ¶ 38. Plaintiff alleges that the Barr
Entities had “no intention” of keeping Shu's money in
escrow. Id. ¶ 35. Second, plaintiff alleges that—pursuant
to the Acquisition Agreement—Toh promised that Shu's
money would be unconditionally refunded if Shu failed to
acquire U.S. permanent residency within a period of three
years. Id. ¶ 36–37. Plaintiff avers that Toh knew or should
have known that the Acquisition Agreement's provision of
an “unconditional refund[ ]” if Shu did not acquire U.S.
permanent residency was “false and fraudulent” and made
to convince Shu that his money would be safely held. Id.
¶ 21. Plaintiff also alleges that all defendants knew these
two misrepresentations were false. Id. ¶ 40. Since plaintiff
specifies (a) the date of the Acquisition Agreement, (b)
the particular promises that were fraudulent, and (c) that
defendants did not intend to perform their promises, the
Court finds that plaintiff adequately pleads the “what,”
“when,” and “how” of the misconduct charged and what was
misleading about the statements. See Cafasso, 637 F.3d at
1055. Because the Acquisition Agreement was made between
Barr Holdings, LLC and Shu, plaintiff adequately pleads
the “who”—namely, that Barr Holdings made the alleged
misrepresentations. See Acquisition Agreement. Thus, the
Court DENIES defendants’ motion to dismiss plaintiff's first
claim for relief as against Barr Holdings, LLC.

However, the Acquisition Agreement does not contain
promises by Barr Consulting and Holdings, Inc., Demarest,
or Architects. Plaintiff does not plead with particularity that
Barr Consulting and Holdings, Inc., Demarest, or Architects
made misrepresentations to Shu. Accordingly, the Court
DISMISSES without prejudice plaintiff's first, second, third,
and sixth claims as against Barr Consulting and Holdings,
Inc., Demarest, and Architects. Plaintiff may file an amended
complaint that either alleges the requisite facts under a
promissory fraud claim or, more properly, a breach of contract
claim with respect to all defendants.

2. Rescission and Restitution Due to Fraud

Because plaintiff adequately pleads his claim for fraud with
respect to Barr Holdings, LLC, plaintiff has stated a claim for
rescission and restitution due to fraud. “[W]hen the agreement
itself is procured by fraud, none of its provisions have any
legal or binding effect.” Vai v. Bank of Am. Nat'l Trust &
Sav. Ass'n, 56 Cal.2d 329, 344 (1961). “[F]raud which was

the inducing cause of the execution of the contract renders
the whole instrument vulnerable[.]” Palladine v. Imperial
Valley Farm Lands Ass'n, 65 Cal. App. 727, 747 (1924).
Thus, “[i]t is well established that a party to an agreement
induced by fraudulent misrepresentations or nondisclosures
is entitled to rescind[.]” Ron Greenspan Volkswagen, Inc. v.
Ford Motor Land Dev. Corp., 32 Cal.App.4th 985, 994–95
(1995) (quotation marks omitted). The Court thus DENIES
defendants’ motion to dismiss plaintiff's third claim for relief
as against Barr Holdings, LLC.

3. Unfair and Unlawful Business Practices

Additionally, plaintiff has also stated a derivative UCL claim
against Barr Holdings, LLC. See Ellis v. J.P. Morgan Chase
& Co., 950 F. Supp. 2d 1062, 1085 (N.D. Cal. 2013) (fraud
claim sufficient to maintain claim under the fraud prong of
the UCL); State Comp. Ins. Fund v. Drobot, No. 13–cv–956–
AG, 2013 WL 12125748, at *6 (C.D. Cal. Nov. 20, 2013)
(same). Accordingly, the Court DENIES defendants’ motion
to dismiss plaintiff's sixth claim for relief as against Barr
Holdings, LLC.

4. Conversion

“The elements of a claim for conversion are (1) the plaintiff's
ownership or right to possession of the property at the
time of the conversion, (2) the defendant's conversion by
a wrongful act or disposition of property rights, and (3)
damages [resulting from the conversion].” Oakdale Vill.
Group v. Fong, 43 Cal. App. 4th 539, 543–44, (1996). In
addition, “[i]t is necessary to show that the alleged converter
has assumed control over the property ‘or that the alleged
converter has applied the property to his own use.’ ” Mindys
Cosmetics, Inc. v. Dakar, 611 F. 3d 590, 601 (9th Cir. 2010)
(quoting Oakdale, 43 Cal. App. 4th at 544). Defendants
contend that plaintiff's conversion claim fails because (a)
plaintiff does not set out what each defendant did, and (b)
plaintiff does not allege that defendants intended to exercise
ownership over the plaintiff's property. MTD at 8. Plaintiff
argues that he adequately pleads a claim for conversion
because he “alleges that Flecke wrongfully disbursed Mr.
Shu's money to the Barr Defendants, without Mr. Shu's
authorization, Defendants Toh and Flecke, either individually
or through their respective companies, deprived Mr. Shu (and
later Plaintiff) of his rightful ownership and possession or Mr.
Shu's $250,000.00.” Opp'n at 11 (citing FAC ¶¶ 49–51). First,
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the Court observes that paragraphs 49 through 51 of the FAC,
which set forth plaintiff's conversion claim, do not allege the
facts described by plaintiff:

*9  49. Plaintiff is the owner of the $250,000.00 in
funds that Mr. Shu transferred to Defendant Flecke's client
service account on or around May 23, 2016.

50. The Holding Agreement explicitly references the
Acquisition Agreement and sets forth the instructions for
the deposit by Mr. Shu of the $250,000 into Flecke's
client trust account. On information and belief, Toh, a
party to the Holding Agreement and Flecke, a party to
the Holding agreement, knew or should have known that
the representations made in Paragraph 2 of the Acquisition
Agreement, in particular that that the $250,000 that Mr.
Shu was to deposit into Flecke's client trust account was
“unconditionally refundable,” were false and fraudulent,
and made for the purpose of convincing Mr. Shu to trust
that his money would be held safe once he deposited it with
Flecke.

51. By engaging in the fraudulent scheme to defraud
Mr. Shu of the $250,000.00, Toh, Flecke, and the Barr
Defendants deprived Plaintiff of his rightful ownership
and possession of the funds. In addition, as a direct and
proximate result of Defendants’ misconduct and delay
tactics, Plaintiff has expanded a significant amount of time
and resources to attempt to recover the monies owed to Mr.
Shu.

FAC ¶¶ 49–51. Rather, these paragraphs refer to the
alleged misrepresentation in the Acquisition Agreement that
Shu's investment would be “unconditionally refundable.”
These paragraphs do not include allegations about wrongful
disbursement of monies, and they do not include any
reference to Barr Holdings, LLC—the only party specifically
alleged to have made this misrepresentation to Shu.
Moreover, the Court notes that the Acquisition Agreement
provides that the $250,000 is “unconditionally refundable
should the purchaser do not [sic] acquire U.S. permanent
residency after a reasonable period of 3 years.” FAC & Ex. A.
Thus, the terms of the Acquisition Agreement—signed May
5, 2016—provide that the funds would be unconditionally
refundable only if Shu did not gain permanent residency by
May 5, 2019. The Court concludes that plaintiff must plead
with greater particularity which specific defendants have
allegedly wrongfully converted plaintiff of property, and, if
they have wrongfully converted plaintiff's property, whether
it was done with the intent to convert the funds. Accordingly,

the Court DISMISSES without prejudice plaintiff's claim for
conversion as against all defendants.

C. Breach of Oral Contract
Plaintiff alleges that, in November 2016, “the Barr
Defendants finally offered to refund $259.780.00 to Mr. Shu
by February 2017” for the initial investment and Shu's out
of pocket expenses. FAC ¶ 31. As a result, in his claim
for breach of oral contract (Claim 4), plaintiff avers that
all defendants breached an oral contract with Shu because
defendants promised to repay Shu the full amount of the
money Shu invested by February 2017, but failed to do so. Id.
¶ 72. Because the only purported oral contract that plaintiff
alleges in the FAC is one between the Barr Entities and Shu,
the Court DISMISSES without prejudice Claim 4 as against
Demarest and Architects.

Defendants argue that plaintiff's breach of oral contract claim
is deficient because the agreement that plaintiff alleges is not
support by any consideration. MTD at 9.

*10  Plaintiff argues that Shu's agreement to wait for
defendants to make good on their promise constitutes
consideration. Opp'n at 12. Plaintiff is correct that
“[f]orbearing suit or extending time for performance which
suspends a legal right constitutes a sufficient consideration.”
Levine v. Tobin, 210 Cal. App. 2d 67, 69 (1962); see
also Bank of America N.T. & S.A. v. Hollywood Imp.
Co., 46, Cal. App. 2d 817, 822 (1941) (“Any suspension
or forbearance of a legal right constitutes a sufficient
consideration.”). Defendants point out that “[t]he mere
forbearance to sue without agreement to forbear, or the mere
act of forbearance if not given for the promise does not
constitute a consideration.” Anglo California Nat. Bank of
San Francisco v. Far WestLumber Co., 152 Cal. App. 2d
284, 286 (1957). However, “[a]n implied promise to forbear
exercising a right can be consideration as readily as an explicit
promise not to do so.” Union Oil Co. of Cal. v. Terrible
Herbst, Inc., 331 F.3d 735, 741 (9th Cir. 2003) (emphasis
added). Reading the FAC in the light most favorable to
plaintiff, the Court finds that plaintiff has adequately alleged
that Shu impliedly agreed to refrain from suit until February
2017 and this implied promise to forbear constitutes good
consideration.

In their reply, defendants argue that plaintiff fails to allege that
Shu accepted the Barr Entities offer of repayment by February
2017. Reply at 7. However, reading the FAC in the light most
favorable to plaintiff, the Court can reasonably infer from the
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FAC that Shu accepted the Barr Entities’ offer. See FAC ¶ 31
(alleging that the Barr entities offered to refund Shu and then
noting that defendants failed to do so).

Accordingly, the Court concludes that plaintiff has adequately
pleaded a claim for breach of oral contract. The Court
DENIES defendants’ motion to dismiss plaintiff's breach of
oral contract claim with respect to the Barr Entities.

D. Breach of Fiduciary Duty
In California, a fiduciary relationship is “any relation existing
between parties to a transaction wherein one of the parties
is in duty bound to act with the utmost good faith for the
benefit of the other party.” Herbert v. Lankershim, 9 Cal.2d
409, 483 (1937). “[T]he existence of a fiduciary relation is a
question of fact which properly should be resolved by looking
to the particular facts and circumstances of the relationship
at issue.” In re Daisy Systems Corp., 97 F.3d 1171, 1178
(9th Cir.1996) (citing Kudokas v. Balkus, 26 Cal. App. 3d
744 (1972)). In order to plead a cause of action for breach
of fiduciary duty, “there must be shown [1] the existence
of a fiduciary relationship, [2] its breach, and [3] damage
proximately caused by that breach.” Pierce v. Lyman, 1 Cal.
App. 4th 1093, 1101 (1991).

Here, plaintiff alleges “[b]y virtue of his designated role as
Agent and sole signatory of the client service account ...
Flecke owed fiduciary duties to Mr. Shu.” FAC ¶ 78.
Plaintiff further alleges Flecke breached his fiduciary duty
by disbursing the money in the holding account “to the
Barr Defendants, without Mr. Shu's authorization.” Id. ¶ 80.
Generally, “[t]he agency created by the escrow is limited—
limited to the obligation of the escrow holder to carry out
the instructions of each of the parties to the escrow.” Summit
Financial Holdings, Ltd. v. Continental Lawyers Title Co.,
41 P.3d 548, 551–52 (Cal. 2002). The Holding Agreement
provides the following instructions:

The Holding Fund Shall be disbursed
in cash by the Agent as follows: (a)
Upon receipt by the Agent of written
instructions from Barr, absent contrary
written notice from the Depositor, the
Agent shall disburse the Holding Fund
in accordance with Barr's instructions.

Holding Agreement ¶ 2(a). Plaintiff does not dispute that
defendants provided written instructions authorizing Flecke
to disburse the money. Instead, plaintiff contends Flecke
breached his fiduciary duty by disbursing the money without
Shu's authorization. FAC ¶ 80. However, the Holding
Agreement's instructions allow Fleck to distribute funds at
any time with written instructions from Barr, unless Shu has
given “contrary written notice.” Plaintiff does not allege Shu
gave any written notice to Flecke.

*11  Additionally, plaintiff claims that “Flecke was
designated to hold and safeguard Mr. Shu's funds in trust
until Mr. Shu's immigration status was resolved.” Id. ¶
79. However, the Holding Agreement specifically provides
that Flecke “shall not be required to take notice of the
Business Acquisition Agreement and shall have no duty
or responsibility to take any action pursuant to the terms
thereof.” Holding Agreement ¶ 5(b). Thus the Court finds
that Flecke was not given any instructions regarding Shu's
immigration case.

Plaintiff also appears to allege that “a special relationship
arose between Mr. Shu and Flecke” based on language of
the Holding Agreement and Flecke's role as the agent that
imposed an additional fiduciary duty. However, “[a] contract
does not automatically give rise to a fiduciary relationship,
as creation of such a duty requires unequivocal contractual
language.” Dutra v. BFI Waste Systems of North America,
Inc., No. 12–cv–2950662, 2103 WL 2950662, at *6 (N.D.
Cal. June 14, 2013) (quotation marks omitted). The Holding
Agreement does not contain any language that unequivocally
created a duty beyond Flecke's limited duty as escrow
agent. In fact, the Holding Agreement specifically provides
that “[t]he Holding Agent shall have no implied duties or
obligations[.]” Holding Agreement ¶ 5(a).

Thus, the Court finds plaintiff fails to sufficiently allege
that Flecke breached a fiduciary duty as agent of the
holding account. Accordingly, the Court DISMISSES
without prejudice plaintiff's claim against Flecke for breach
of fiduciary duty.

V. CONCLUSION
In accordance with foregoing, the Court DISMISSES without
prejudice plaintiff's first, second, third, fourth, and sixth
claims with respect to Toh and Flecke.
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The Court DISMISSES without prejudice plaintiff's first,
second, third, and sixth claims as against Barr Consulting and
Holdings, Inc., Demarest, and Architects.

The Court DISMISSES without prejudice plaintiff's second
claim against Barr Holdings, LLC.

The Court DISMISSES without prejudice plaintiff's fourth
claim as against Demarest and Architects.

The Court DENIES defendants’ motion to dismiss plaintiff's
fourth claim as against the Barr Entities.

The Court DENIES defendants’ motion to dismiss plaintiff's
first, third, and sixth claims as against Barr Holdings, LLC.

The Court DISMISSES without prejudice plaintiff's fifth
claim against Flecke.

Plaintiff is hereby granted 28 days leave to file an amended
complaint curing the deficiencies identified herein. Failure to

amend within 28 days of the date of this order may result in
dismissal with prejudice.

The Court further sets a telephonic status conference
for October 2, 2017 at 12:00 p.m., to discuss status
of the case. Counsel for PLAINTIFF is ordered to
initiate the telephone conference call THROUGH THE
TELEPHONE OPERATOR to include all counsel of record,
and CHAMBERS at (213) 894–8551 on the date and time
scheduled. If the Court's conference line is busy, continue
to try to connect, the Court may be finalizing a previous
conference call. Counsel shall be available 30 minutes prior
and 30 minutes after the time scheduled for the telephone
conference. NOTE: During the telephone hearing, counsel
must identify themselves before they speak for the benefit of
the Court and the Court Reporter.

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2017 WL 4179872

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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