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PILLSBURY WINTHROP SHAW PITTMAN LLP 
Matthew S. Walker (California Bar Number 101470) 
12255 El Camino Real, Suite 300 
San Diego, CA 92130-4088 
Telephone: 858.509.4000 
Facsimile: 858.509.4010 
 
Eric Fishman (admitted pro hac vice) 
Andrew M. Troop (admitted pro hac vice) 
Carolina A. Fornos (admitted pro hac vice)   
31 West 52nd Street 
New York, NY 10019-6131 
Telephone: 212.858.1000 
Facsimile: 212.858.1500 
 
Attorneys for Bombardier Aerospace Corporation 
 

IN THE UNITED STATES BANKRUPTCY COURT 

CENTRAL DISTRICT OF CALIFORNIA – LOS ANGELES DIVISION 

 

 

In re: 

ZETTA JET USA, INC., a California corporation,  

Debtor. 

 Lead Case No. 2:17-bk-21386-SK 
 
Jointly administered with: 
2:17-bk-21387-SK  
 
Chapter 7 Cases 
 
Adv. Proc. No. 2:19-ap-01147-SK 
 
DEFENDANT BOMBARDIER 
AEROSPACE CORPORATION’S 
REPLY IN FURTHER SUPPORT OF 
MOTION TO DISMISS COUNTS II 
AND VI OF FIRST AMENDED 
ADVERSARY COMPLAINT 

[Relates to Adv. Dkt. Nos. 311 and 336] 
 
Hearing 
Date: March 2, 2022 
Time: 9:00 a.m. PT 
Place: Courtroom 1575 

255 East Temple Street 
Los Angeles, CA 90012 

 

In re: 

ZETTA JET PTE, Ltd., a Singaporean corporation, 

Debtor. 

JONATHAN D. KING, solely in his capacity 
as Chapter 7 Trustee of Zetta Jet USA, Inc. and 
Zetta Jet PTE, Ltd.,  
 

Plaintiff, 
 

v. 
 
CAVIC AVIATION LEASING (IRELAND) 22 CO. 
DESIGNATED ACTIVITY COMPANY; and 
BOMBARDIER AEROSPACE CORPORATION,  
 

Defendants. 
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TO THE HONORABLE SANDRA R. KLEIN, UNITED STATES BANKRUPTCY JUDGE, 

AND TO THE TRUSTEE AND HIS COUNSEL OF RECORD: 

Bombardier Aerospace Corporation (“BAC”) hereby submits this reply in further support of 

its Motion to Dismiss Counts II and VI of First Amended Adversary Complaint (the “Motion”)1 [Dkt. 

No. 311], and in response to the opposition (the “Opposition”) [Dkt. No. 336] filed by Plaintiff 

Jonathan D. King, Chapter 7 trustee of the jointly-administered cases of Zetta Jet USA, Inc. and Zetta 

Jet PTE, Ltd., in the above-captioned adversary proceeding. 

To sustain his lawsuit against CALI and BAC, the Trustee must state a cognizable claim that 

(1) the APA assignment was not absolute, (2) the leases were not true leases, and (3) the Bombardier 

Consent was not effective.  The Court, however, has already found against the Trustee on all three 

points and nothing new has been alleged in the FAC to change the Court’s conclusions as a matter of 

law.  Furthermore, the legal arguments made by the Trustee in his Opposition fail for the following 

reasons: 

First, BAC has previously made clear (and confirms here) that it will return the $30 million 

PDP to the Trustee if the Trustee ultimately succeeds in this adversary proceeding.  Nothing in BAC’s 

Motion or in its prior briefs is inconsistent with this position, and although the Trustee expends 

significant effort arguing that BAC is estopped from denying it would turn over the PDP to the Trustee, 

the argument is both inaccurate and irrelevant.  Simply put, BAC’s commitment to turn over the $30 

million PDP to the Trustee (or CALI as successor to EDC) consistent with a final order of this Court 

does not mean that the FAC states a claim for the $30 million PDP in favor of the Trustee against 

BAC.   

Second, because BAC will return the PDP to whichever party this Court directs, it is irrelevant 

to this litigation whether the Plane 5 APA was terminated.  There simply is no reason for the parties 

to engage in litigation over a termination date which the Trustee contends must first be set to establish 

his claim to the $30 million PDP.  Moreover, because the Trustee has not pled a viable claim that 

EDC, and not the Trustee, is entitled to the $30 million PDP, there is no relief to be granted to the 

 
1  Capitalized terms used but not defined herein have the meanings ascribed to them in the Motion. 
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Trustee on his termination date claims.  As the Court held in its order on BAC’s original motion to 

dismiss (the “Original BAC MTD Ruling”) [Dkt. No. 156], based on all the same documents re-

attached to the FAC:  
 

Therefore, a finding that the APA was terminated would not result in the 
Trustee being able to recover the $30 Million PDP because the operative 
documents, including the APA Assignment and Bombardier Consent, provide 
that if the APA were terminated, Bombardier would have to repay the PDP to 
EDC.   

Original BAC MTD Ruling, at 7 (emphasis added).   

Furthermore, contrary to the Trustee’s assertions, the filing of a proof of claim by BAC does 

not “implicitly confirm” the effectiveness of a termination of the Plane 5 APA.  BAC filed the proof 

of claim “as a result of the Debtor’s breach of the Purchase Agreement.”  FAC,  ¶ 64; Composite Ex. 

4.  BAC’s proof of claim does not assert that it was based on the termination of the Plane 5 APA.  To 

the contrary, BAC’s proof of claim specifically states that the filing of the proof of claim is not “an 

election of [a] remedy,” as it reserved its rights.  FAC, ¶ 64; Composite Ex. 4.  The BAC proof of 

claim, therefore, does nothing to support a claim that the Plane 5 APA was terminated.  How can the 

filing of a proof of claim (1) that BAC was required to file by the bar date in order to preserve its rights 

and to share in any potential recovery based on matured and unmatured or contingent, liquidated and 

unliquidated claims, and (2) which specifically reserves rights and states it is not an election of 

remedies, be determinative of whether or not there was a termination?2   

Third, the Trustee alleges nothing new in the FAC to alter the effect of the Bombardier 

Consent, as decided by the Court in the Original BAC MTD Ruling.  The Trustee in his Opposition 

mischaracterizes BAC’s argument regarding the Bombardier Consent.  BAC does not assert that it will 

refuse to turn over the $30 million PDP if the Trustee prevails against CALI and establishes it is 

entitled to the $30 million PDP, notwithstanding the Bombardier Consent; rather, BAC makes the 

following points: (1) as set forth in the CALI FAC MTD (which BAC incorporated and adopted by 

reference) (a) the APA assignment assigned all rights under the Plane 5 APA to CALI, (b) the 

 
2   If the transaction at issue is not recharacterized, and the FAC is dismissed, whether or not the 

Plane 5 APA is terminated will be an issue between BAC and CALI, and CALI as the holder of 
the assets has not advocated that the Plane 5 APA has been terminated. 
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Bombardier Consent (which the Trustee does not dispute was part of the transaction) provided that, if 

BAC were required to reimburse the PDP after default under the APA or for any other reason, BAC 

would repay the $30 million PDP directly to EDC; (2) the Trustee has alleged nothing new in the FAC 

with regard to these issues and the legal arguments the Trustee makes do not change the conclusions 

previously reached by this Court; (3) there is no claim against CALI if the transaction cannot be 

recharacterized; and (4) even if the transaction could be recharacterized, based on the Bombardier 

Consent, the Trustee is not entitled to receive the refund – CALI as successor to EDC is.   

The Trustee’s reliance on Kirkland v. Rund (In re EPD Inv. Co), LLC, 821 F.3d 1146 (9th Cir. 

2016) to argue that the Debtors’ estates are not subject to the Bombardier Consent is misplaced.  EPD 

Investment concerned a bankruptcy court’s statutory discretion under the Bankruptcy Code to deny a 

motion to compel arbitration in an adversary proceeding seeking avoidance of fraudulent transfers; the 

issue was whether the arbitration provisions conflicted with the Bankruptcy Code purposes of having 

bankruptcy law issues decided by bankruptcy courts.  There is no Bankruptcy Code purpose 

effectuated through the exercise of bankruptcy court discretion at play in connection with determining 

the effect of the Bombardier Consent.  This just is not a case where, as the Trustee argues, a non-

debtor is trying to bind an estate to a debtor’s prepetition statement that a transfer was not made with 

fraudulent intent.  See, e.g., In re Sentinel Mgmt. Grp., Inc., 728 F.3d 660 (7th Cir. 2013) (commodities 

broker claimed it was just trying to stay in business and had no intent to defraud or otherwise harm its 

clients when it transferred client funds from required segregated accounts to unrestricted accounts in 

which bank held security interest, and finding by court that such motivation was sufficient to constitute 

actual intent to hinder, delay or defraud). 

Fourth, as recognized by the Trustee, and this Court in its prior ruling, Count II and Count VI 

against BAC are derivative of the Trustee’s claims against CALI.  As such, for the reasons set forth in 

the Motion and in CALI’s FAC MTD, if the Counts against CALI are dismissed, Count II and Count 

VI against BAC must also be dismissed.  Original BAC MTD Ruling, at 7 (citing Rubin v. Wal-Mart 

Stores, Inc., 599 F.Supp.2d 1176, 1179 (N.D. Cal. 2009) and Hartman v. Costa Verde Center, 2016 

WL 7178964, at *3 n. 2 (S.D. Cal. Dec. 8, 2016)). 
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Finally, the FAC should be dismissed with prejudice and without leave to amend.  Parties 

seeking leave to amend have the initial burden to show a legitimate reason for seeking amendment.  

See King v. Yuntian 3 Leasing Company Designated Activity Company, Case No. 2:19-ap-01383-SK, 

Dkt. 314-1 at 40 (citing Safeco Ins. Co. of Am. v. Sw. Eng’g, Inc., 2009 WL 10672414, at *2 (C.D. 

Cal. Apr. 16, 2009); Advanced Cardiovascular Sys., Inc. v. Scimed Life Sys., Inc., 989 F. Supp. 1237, 

1241 (N.D. Cal. 1997)).  Here, the FAC suffers from the same deficiencies as in the original 

Complaint, as set forth in extensive detail in the CALI FAC MTD, CALI’s contemporaneously filed 

reply (the “CALI Reply”),3 and BAC’s Motion.  The Trustee in his Opposition fails to identify any 

unalleged facts or even make the argument that there are unalleged facts that he could plead to remedy 

deficiencies in the FAC, which he filed after having the Court’s original rulings on both CALI and 

BAC’s original motions to dismiss.  As a result of the Trustee’s previous unsuccessful attempts to 

amend (not only by way of the FAC, but also through the Trustee’s efforts to consolidate and an ill-

conceived motion to amend), any further amendment would be futile and highly prejudicial to both 

BAC and CALI (each of which has been forced to spend significant time and incur substantial expense 

defending against the Trustee’s claims).  The Court should dismiss the FAC with prejudice.  

CONCLUSION 

WHEREFORE, for the reasons set forth above and in the Motion, BAC requests that the 

Court dismiss the FAC in this adversary proceeding with prejudice, and for such other relief as is just 

and proper. 
 

 
3  BAC incorporates and adopts by reference the CALI Reply in its entirety. 

Dated: November 5, 2021  
 
 
By: 

PILLSBURY WINTHROP SHAW PITTMAN 
LLP 
 
/s/ Andrew M. Troop 

  ERIC FISHMAN (admitted pro hac vice) 
ANDREW M. TROOP (admitted pro hac vice) 
CAROLINA A. FORNOS (admitted pro hac 
vice) 
MATTHEW S. WALKER (SBN 101470) 
 
Attorneys for Bombardier Aerospace 
Corporation 
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