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Attorneys for Jonathan D. King as Chapter 7 Trustee

UNITED STATES BANKRUPTCY COURT 
CENTRAL DISTRICT OF CALIFORNIA 

LOS ANGELES DIVISION

In re: 

ZETTA JET USA, INC., a California 
corporation, 

Debtor. 

Lead Case No.: 2:17-bk-21386-SK 

Chapter 7 

Jointly Administered With: 
Case No.: 2:17-bk-21387-SK 

Adv. Proc. Nos. 2:19-01147-SK and 
2:19-01382-SK 

REPLY IN SUPPORT OF MOTION TO 
CONSOLIDATE RELATED 
ADVERSARY CASES  

Hearing Date and Time: 
Date: March 31, 2021 
Time: 9:00 a.m. (PDT) 
Place: Courtroom 1575 

255 East Temple Street 
Los Angeles, CA 90012 

In re: 

ZETTA JET PTE, LTD., a Singaporean 
corporation, 

Debtor. 

JONATHAN D. KING, solely in his capacity 
as Chapter 7 Trustee of Zetta Jet USA, Inc. and 
Zetta Jet PTE, Ltd. 

Plaintiff, 

v. 

CAVIC AVIATION LEASING (IRELAND) 
22 CO. DESIGNATED ACTIVITY 
COMPANY; and BOMBARDIER 
AEROSPACE CORPORATION, 

Defendants. 
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JONATHAN D. KING, solely in his capacity 
as Chapter 7 Trustee of Zetta Jet USA, Inc. and 
Zetta Jet PTE, Ltd. 

Plaintiff, 

v. 

Jetcraft Corporation, Jetcraft Global, Inc., 
Jetcoast 5000-5 LLC, Orion Aircraft Holdings 
Ltd., Jetcraft Asia Limited, FK Group Limited, 
FK Partners Limited, Jahid Fazal-Karim, 
Bombardier Aerospace Corporation, 
Bombardier, Inc., and Learjet, Inc., 

Defendants. 

The Trustee has moved to consolidate two adversary proceedings: (i) King v. CAVIC 

Aviation Leasing (Ireland) 22 Co. Designated Activity Co., No. 2:19-ap-01147-SK (C.D. Cal. 

Bankr.) (“CAVIC”); and (ii) King v. Jetcraft Corp., No. 2:19-ap-01382-SK (C.D. Cal. Bankr.) 

(“Jetcraft”) (both, “Adversary Proceedings”). [CAVIC Dkt. No. 184 and Jetcraft Dkt. No. 153.]1

Responses opposing consolidation have been filed by CAVIC Aviation Leasing (Ireland) 

22 Co. Designated Activity Company (“CAVIC”) [CAVIC Dkt. No. 228], the Jetcraft and FK 

Defendants2 [CAVIC Dkt. No. 229 and Jetcraft Dkt. No. 183], and Bombardier,3 including 

Bombardier Aerospace Corporation (“BAC”) [Jetcraft Dkt. No. 184].  

The Trustee now provides this reply in support of consolidation.  

INTRODUCTION 

This Court should grant the Trustee’s motion to consolidate and allow the Trustee to file a 

single consolidated amended complaint for six reasons.  First, the CAVIC and Jetcraft actions are 

inextricably intertwined.  They not only share common questions of law and fact, but a 

recharacterization claim that is both a standalone count in CAVIC and a necessary predicate to a 

fraudulent transfer claim in Jetcraft.  Further, the Defendants have demanded that CAVIC be made 

1 Like the original motion, the Trustee is again filing this reply in both CAVIC and Jetcraft. See C.D. Cal. Bankr. L.R. 
1073-1. 

2 The “Jetcraft and FK Defendants” are Jetcraft Corporation, Jetcraft Global, Inc., Jetcoast 5000-5 LLC, Orion Aircraft 
Holdings Ltd., Jetcraft Asia Limited, FK Group Ltd., FK Partners Limited and Jahid Fazal-Karim. [Jetcraft Dkt. No. 
183 at 3.] 

3 “Bombardier” is Bombardier, Inc., Bombardier Aerospace Corporation, and LearJet, Inc. [Jetcraft Dkt. No. 184 at 3.] 
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a party in Jetcraft and the Court agreed. Consolidation is the simplest way to resolve the two cases. 

Second, absent consolidation, the Court risks creating a procedural morass of inconsistent 

results. If the Court ultimately rules against the Trustee on recharacterization in CAVIC, the Trustee 

may be left without a remedy against Bombardier on a $120 million claim in Jetcraft. But the 

recharacterization decision in CAVIC could then be reversed on appeal long after the Jetcraft case 

is completed.  The Trustee would then be without the ability to reopen the Jetcraft case to reconsider 

the ruling based on a subsequently-reversed decision in CAVIC.  Consolidation will ensure that 

such a draconian result will not come to pass. 

Third, consolidation is not premature.  The Defendants demand that the Trustee file two 

separate amended complaints and that the Court decide all motions to dismiss, which will 

indisputably involve overlapping issues, before the Court can rule on consolidation.  This is neither 

required by applicable case law nor efficient. 

Fourth, CAVIC’s arguments about prejudice lack merit.  They are also irrelevant, because 

this Court has already ruled that CAVIC must be joined as a party under Federal Rule of Civil 

Procedure 19. 

Fifth, this Court has already granted the Trustee leave to amend without limitation in both 

CAVIC and Jetcraft.  The Trustee thus is entitled to add parties and claims in both cases, regardless 

of whether the cases are consolidated.  Even if the Trustee were not, any challenges to the merits 

of those new parties and claims can only be determined after the amended pleadings are filed 

(whether in one case or two).  

Sixth, similarly, the Defendants’ futility arguments regarding statute of limitations are 

premature, as CAVIC concedes.  Even if those arguments were not, the Defendants’ arguments 

lack merit because the claims for recharacterization have been at issue in CAVIC for years and 

relate back in any event.  
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ARGUMENT 

I. As the Defendants have previously emphasized and as this Court has recognized, the 
CAVIC and Jetcraft actions share common questions of law and fact.  

The CAVIC and Jetcraft actions are inextricably intertwined not only because they share 

common questions of law and fact, but also because the recharacterization claim against CAVIC in 

CAVIC is a necessary predicate to certain fraudulent transfer claims against Bombardier in Jetcraft.  

CAVIC involves a subset of the transactions in Jetcraft, specifically transactions for Planes 

2-5.4 [CAVIC Dkt. No. 1 ¶¶ 1-2.]  Count I of the original CAVIC Complaint was a claim against 

CAVIC to recharacterize the transactions for Planes 2-5 as disguised financings rather than true 

leases. [Id. ¶¶ 11, 91, 123-133.]  

The Jetcraft complaint, among other things, brought fraudulent transfer claims against 

Bombardier (including BAC, one of the named defendants in CAVIC) based on these same 

transactions for Planes 2-5. [Jetcraft Dkt. No. 1.]  Count X of the original Jetcraft Complaint sought 

to avoid and recover the “CAVIC Payments” as actual and constructive fraudulent transfers from 

BAC. [Id. ¶¶ 321-31.]  Count X described how “Zetta PTE entered into the four CAVIC APAs for 

the CAVIC Aircraft.” [Id. ¶ 322.]  Under those CAVIC APAs, “the Debtors made actually or 

constructively fraudulent transfers to BAC totaling $147.4 million[.]” [Id. ¶ 323.]  That $147.4 

million included over $120 million in “payments by way of financing through CAVIC[.]” [Id.]5

The Jetcraft complaint asserted that the same financing leases at issue in CAVIC were 

disguised financings. [Jetcraft Dkt. No. 1 ¶¶ 109-114.]  But it did not include an independent count 

to recharacterize the leases.  That count was already pled in CAVIC.  Indeed, CAVIC concedes in 

its objection to consolidation that there is “overlap of the Trustee’s recharacterization assertions” 

in Jetcraft and CAVIC. [CAVIC Dkt. No. 228 at 8.]  

BAC and CAVIC disingenuously object to consolidation because the Trustee’s proposed 

consolidated amended complaint has added “new . . . parties.” [See CAVIC Dkt. Nos. 184 at 3 and 

228 at 11.]  But both BAC and CAVIC previously argued that those same new parties were 

4 The CAVIC complaint identified Planes 2-5 by their MSN numbers (respectively, 9716, 9740, and 9764). 

5 The claim in the proposed consolidated amended complaint seeks $151 million rather than $147.4 million because 
the Trustee has identified additional payments directly from the Debtors to Bombardier relating to these Planes. 
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indispensable.  BAC, in its motion to dismiss, argued that CAVIC was an indispensable party for 

Count X in the Jetcraft complaint. [Jetcraft Dkt. No. 76 at 30.]  It argued “[t]o the extent the 

Trustee’s fraudulent transfer claims against BAC require the Court to consider this issue, and to 

recharacterize contracts to which CAVIC is a party, CAVIC is indispensable to this adversary 

proceeding.” [Id.] Even more, BAC argued that “[i]t defies common and legal sense that the lessors 

whose leases the Trustee seeks to recharacterize do not have to be in these proceedings,” and 

“[u]nless and until CAVIC is joined, the fraudulent transfer claims should not go forward.” [Jetcraft 

Dkt. No. 101 at 30.]  Similarly, CAVIC previously argued that TVPX must be joined as a party to 

defend against its supposed interests related to the Trustee’s “effort to re-characterize…leases.” 

[CAVIC Dkt. No. 59 at 22 n.10.]  

BAC even reserved its right to seek to consolidate Jetcraft and CAVIC because of the 

interrelated issues in Jetcraft and CAVIC.  In its motion to dismiss in CAVIC, BAC acknowledged 

that it had “moved to dismiss (a) the [Jetcraft] Adversary Proceeding because, among other things, 

the Trustee failed to name [CAVIC] as a defendant and (b) [the CAVIC] adversary proceeding 

because BAC’s liability to the Trustee first requires the Trustee to obtain a final judgement [sic] in 

his favor against [CAVIC].” [CAVIC Dkt. No. 70 at 5.]  As a result, BAC “reserve[d] the right…to 

seek to consolidate [the CAVIC] adversary proceeding with the [Jetcraft] Adversary Proceeding[.]” 

[Id.]; see also Bae Sys. Mobility & Prot. Sys., Inc. v. Armorworks Enterprises, LLC, No. CV08-

1697-PHX-JAT, 2009 WL 995862, at *2 (D. Ariz. Apr. 14, 2009) (granting consolidation where 

the objecting defendant had recognized that consolidation would be appropriate in certain 

circumstances). 

The Court agreed in its ruling on Bombardier’s motion to dismiss in Jetcraft: the Court held 

that CAVIC was a necessary party to certain fraudulent transfer claims in Jetcraft, and quoted 

Federal Rule of Civil Procedure 19(a) for the proposition that CAVIC thus “must be joined as a 

party.” [Jetcraft Dkt. No. 109 at 38.]  The Court emphasized that adding CAVIC would be easy 

because “CAVIC has already been served and is a party to a separate adversary proceeding.” [Id.]  

CAVIC and Bombardier thus have demanded that CAVIC be made a party to the Jetcraft 

case.  This Court required it.  So the Trustee is doing just that.  CAVIC and Bombardier now 
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predictably, yet inexplicably, object.  They cannot have it both ways.  This Court thus may and 

should consolidate CAVIC and Jetcraft because they share many common questions of law and 

fact.  

II. Consolidation allows this Court to avoid unnecessary procedural complications.  

Consolidation is particularly important here because, absent consolidation, these 

proceedings are at risk of inconsistent rulings that could create significant procedural 

complications.  As this Court explained in ruling on the motion to dismiss in Jetcraft, the 

recharacterization claim in Count I of the original CAVIC Complaint is a predicate to the fraudulent 

transfer claim in Count X of the original Jetcraft Complaint. If these cases are not consolidated, the 

Court’s ruling on recharacterization could create significant procedural problems with the 

fraudulent transfer claims in Jetcraft – regardless of how the Court rules on the recharacterization 

claim in CAVIC.  

Assume, on the one hand, that the Court rules in the Trustee’s favor on recharacterization 

in CAVIC.  That ruling likely will apply for the claims against Bombardier in Jetcraft.  CAVIC 

could appeal up to the Ninth Circuit and possibly beyond and could possibly get an order reversing 

the decision in the Trustee’s favor.  But the original CAVIC decision by this Court will have already 

applied for the claims against Bombardier in Jetcraft and that case could be completed years before 

any final appellate reversal in CAVIC. Alternatively, the Court would be forced to consider some 

sort of stay of one case or the other for the years-long appellate process to run its course – a stay 

that would significantly prejudice the Trustee’s rights to prosecute his cases.   

Assume, on the other hand, that the Court dismisses the recharacterization claim in CAVIC 

and then dismisses the fraudulent transfer claim in Jetcraft based on its ruling in CAVIC.  The 

Trustee thus will appeal.  If the Court’s ruling in CAVIC is overturned on appeal, the decision in 

Jetcraft would also have to be reversed.  But without consolidation, that appeal ruling could be an 

empty letter if the Jetcraft case reaches a final judgment before the CAVIC appeal is decided.  

To be sure, this is no mere academic exercise.  If these cases are not consolidated, the Court 

places at significant risk fraudulent transfer claims seeking to recover more than $120 million from 

Bombardier for the Estates and the innocent creditors. Disc. Bank & Tr. Co. v. Salomon Inc., 141 

Case 2:19-ap-01147-SK    Doc 231    Filed 03/17/21    Entered 03/17/21 14:03:02    Desc
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F.R.D. 42, 44 (S.D.N.Y. 1992) (granting consolidation where “the same conduct and alleged 

violations” in the earlier case formed the predicate for a claim in the later case because it would 

ensure that claims are “presented in an orderly and efficient manner” and therefore reduce the risk 

of “possible delay and disadvantage”). 

These potential outcomes are precisely why courts must consider “whether separate cases 

may yield inconsistent results” when evaluating whether consolidation is proper.  Ulbricht v. United 

States Fid. & Guar. Co., No. C20-0617JLR, 2020 WL 5632104, at *2 (W.D. Wash. Sept. 21, 2020); 

see also Bank of Montreal v. Eagle Assocs., 117 F.R.D. 530, 533 (S.D.N.Y. 1987) (“Because both 

[another] action and the instant case require judicial determinations concerning the same facts, it is 

quite possible that separate adjudication of these claims would produce inconsistent results. This 

danger can only be avoided by consolidation.”); Bos. Edison Co. v. United States, 67 Fed. Cl. 63, 

66 (2005) (granting limited consolidation where findings in one case would affect determinations 

in another case and stating that “[o]ne of the primary objectives of consolidation is to prevent 

separate actions from producing conflicting results”) (internal quotation and citation omitted); Int'l 

Paving Sys., Inc. v. Van-Tulco, Inc., 806 F. Supp. 17, 22 (E.D.N.Y. 1992) (“If this Court does not 

consolidate these actions, [party A] could, in theory, obtain payment for the [product at issue] under 

the payment bond in this action.  Then, in the [other action], it may be determined that [party A] 

was at least partially responsible for the cracking and delamination of the [product at issue].  This 

would cause the very inconsistent verdicts that consolidation aims to avoid and would be an 

inefficient use of judicial resources.”); Solannex, Inc. v. Miasole, Inc., No. CV 11-00171 PSG, 2013 

WL 430984, at *3 (N.D. Cal. Feb. 1, 2013) (granting consolidation in part to avoid inconsistent 

rulings).  Here, the danger of inconsistent results that would destroy the ability for a fair and full 

adjudication on the merits supports consolidation.  

III. Consolidation is not premature and two rounds of briefing on two amended 
complaints rather than one would be a waste of time and resources.  

All three objections argue that consolidation is premature. [CAVIC Dkt. No. 228 at 14-16, 

183 at 1, 184 at 2-3.] CAVIC argues, for example, that there is no “clear basis for determining” 

whether there are common questions of law and fact. [CAVIC Dkt. No. 228 at 14.] But this Court 

Case 2:19-ap-01147-SK    Doc 231    Filed 03/17/21    Entered 03/17/21 14:03:02    Desc
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need only look to the Trustee’s proposed consolidated complaint, much less the two prior 

complaints, to evaluate whether the two cases share common questions of law and fact. See 33 Fed. 

Proc., L. Ed. § 77:51 (Mar. 2021) (“[W]here the trial court can ascertain what the issues in each of 

the cases will be, either through affidavits or otherwise, application for consolidation will not be 

denied as premature.”) (emphasis added). 

California federal courts do not require motion to dismiss rulings before evaluating whether 

consolidation is appropriate. [CAVIC Dkt. Nos. 228 at 15, 183 at 2, 184 at 3-4.] In Lowery v. Spotify 

USA Inc., for example, the defendants, like the Defendants here, argued that the court’s “decision 

regarding consolidation …‘may be premature—and a potential waste of [the court’s] resources’ 

given [the defendants’] forthcoming motion to dismiss[.]” Lowery, 2016 WL 6818756, at *3 (C.D. 

Cal. May 23, 2016) (quoting the defendants’ briefing).  The court rejected that argument, finding 

that “[c]onsolidation…at this stage of the litigation—before [the defendant] files its proposed 

motions—further provid[ed] judicial economy.” Id.  “In fact, this saves the parties’ time and 

resources as well as the [Court’s]” because the Defendants “will only need to file its motion papers 

in the consolidated case[.]” Id.  The Court “would thus evaluate one set of motion papers, not two.” 

Id.; see also Jine v. OTA Franchise Corp., 2020 WL 7129374, at *14 (C.D. Cal. Sept. 11, 2020) 

(rejecting the defendants’ arguments that consolidation was “premature and wasteful” because of a 

pending motion to compel arbitration); David Osher v. JNI Corp., No. 01-CV-0557-J(NLS), 2001 

WL 36176415, at *2–3 (S.D. Cal. July 10, 2001) (granting consolidation even when there were 

pending motions to dismiss the unconsolidated complaints); Shadd v. Cnty. of Sacramento, 2013 

WL 6389132, at *3 n.5 (E.D. Cal. Dec. 6, 2013) (allowing the filing of a consolidated complaint 

even though motions to dismiss were already pending in some of the cases that were consolidated).  

Similarly, courts in the Ninth Circuit do not require new complaints to be filed after previous 

dismissals in order to evaluate whether consolidation is proper.  In Alegre v. Jewell, for example, 

the court ordered a filing of a consolidated complaint after three previous complaints were 

dismissed without filing three new amended complaints first. Alegre, 2017 WL 3525278, at *11 

(S.D. Cal. Aug. 15, 2017).  The court found that “consolidating the cases permit[ted the plaintiffs] 

the opportunity to file a consolidated complaint, setting forth all of their claims in a single 
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pleading.” Id.  It also found that this would “permit the parties to submit motions in only the lead 

case as opposed to, for example, filing motions to dismiss in all three cases on overlapping 

grounds.” Id.  The same is true here.  

IV. CAVIC will not be prejudiced, and it still must be joined even if it is prejudiced.  

CAVIC argues that it would be severely prejudiced and inconvenienced because it would 

have to relitigate claims that were dismissed, participate in expanded discovery, and because it 

would be put “at risk of being unfairly found guilty by association.” [CAVIC Dkt. 228 at 10.]  None 

of these reasons are persuasive.  

First, CAVIC will have to litigate the recharacterization issues regardless of this Court’s 

ruling on consolidation.  The Court has already granted the Trustee leave to amend the CAVIC 

complaint, including Count I for recharacterization. [CAVIC Dkt. No. 157-1 at 67.]  Regardless of 

the Court’s ruling on consolidation, CAVIC will have to respond to the Trustee’s new and amended 

allegations regarding recharacterization.  The only question is whether that will be in one or two 

proceedings.  

Second, CAVIC will have to face expanded discovery regardless of this Court’s ruling on 

consolidation.  One of the primary additions to the proposed consolidated amended complaint is 

the allegations showing that the CAVIC APAs were fraudulent, not because CAVIC committed 

fraud but because Cassidy caused the Debtors to enter into the agreements in exchange for 

kickbacks and bribes, as part of his Ponzi-like schemes, and to misappropriate funds from the 

Debtors.  Those allegations will be included in the Trustee’s amended pleadings, whether that will 

be in one or two proceedings.  Even if CAVIC is required to conduct some additional discovery 

(although it would be participating in discovery in one proceeding with consolidation rather than 

two proceedings without consolidation), that discovery would not “greatly alter[ ] the nature of the 

litigation.” Townsend Farms v. Goknur Gida, 2016 WL 10570247, at *4 (C.D. Cal. June 2, 2016). 

“Indeed, as [the Trustee has] explain[ed], the…claim arises from the same factual situation as the 

other claims.” Id.; Newmark v. Turner Broad. Network, 226 F. Supp. 2d 1215, 1223 and 1123 n.9 

(C.D. Cal. 2002) (rejecting argument that two copyright infringement cases, one limited to fair use 

and one involving fair use and other issues, would be “more quickly and efficiently resolved” absent 
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consolidation because the overlapping fair use issue was likely to require “a great deal of discovery” 

in both cases); Borenstein v. Finova Grp. Inc., No. CIV. 00-1010PHXEHC, 2000 WL 34524743, 

at *4 (D. Ariz. Aug. 30, 2000) (granting consolidation over defendants’ objections that some 

consolidated “claims will require some discovery and argument that will be irrelevant” to other 

claims); In re Century Aluminum Co. Sec. Litig., No. C 09-1001 SI, 2009 WL 2905962, at *2 (N.D. 

Cal. Sept. 8, 2009) (granting consolidation over the defendants’ objections that they would be 

harmed “through delay and expense incurred while litigating the more complex” claims unalleged 

against them).  

Third, there is no risk of CAVIC being unfairly found guilty by association (although it will 

find itself in both cases no matter what the consolidation ruling) because the proposed consolidated 

amended complaint clearly delineates which Defendants are accused of what wrongdoing and their 

individual culpability. CAVIC itself recognizes this in its objection:   

Those allegations [of a Ponzi scheme] do not apply to [CAVIC], which, the Trustee asserts, 
is a victim of Cassidy’s alleged scheme, not a perpetrator. In fact, as alleged by the Trustee, 
[CAVIC] was unaware that Cassidy provided it with false information to obtain leased 
aircraft from [CAVIC]. There are no allegations that [CAVIC] participated in any kickback 
or other scheme related to the lease of the aircraft, or that [CAVIC] had anything other than 
an arm’s length business relationship with the Debtors. 

[CAVIC Dkt. No. 228 at 5.]  To be clear, the key issue on recharacterization is whether the choice-

of-law provisions are binding on the Trustee because he stands in the shoes of the creditors for 

these claims and thus is not bound by the choice-of-law agreements and because the choice-of-law 

provisions were procured by fraud, namely the commercial bribery and kickback scheme between 

Cassidy, the Jetcraft and FK Defendants, and Bombardier.  Whether CAVIC participated in that 

scheme is irrelevant.  

CAVIC’s arguments about prejudice lack merit, but they are ultimately beside the point. As 

this Court recognized in ruling that CAVIC must be joined as a party under Federal Rule of Civil 

Procedure 19, the relevant inquiry has only two elements (the party must be subject to service of 

process and able to be joined without depriving the court of subject-matter jurisdiction).  Lack of 

prejudice to the absent party is not one of them. [Jetcraft Dkt. No. 109 at 38.] 
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V. The Trustee sought and was granted leave to amend, so consolidation is not in conflict 
with Federal Rule of Civil Procedure 15.  

The objections wrongly argue that the Trustee is circumventing Federal Rule of Civil 

Procedure 15’s amendment requirements. [CAVIC Dkt. No. 228 at 10-14, 183 at 3-4, 184 at 2-3.] 

Courts in the Ninth Circuit “generally allow plaintiffs to add new claims and/or parties to an 

amended complaint where a prior order of dismissal granted leave to amend without limitation.” 

MAO-MSO Recovery II, LLC v. Mercury Gen., 2018 WL 3357493, at *4–5 (C.D. Cal. May 23, 

2018) (holding that a leave to amend that stated “Plaintiffs may attempt to cure the deficiencies by 

filing a Second Amended Complaint” was without limitation).  In the Ninth Circuit, there is no 

requirement that a request for leave to amend be made by a separately noticed motion. See, e.g., 

Cauza v. BC Bancorp, 2010 WL 11595926, at *2 (C.D. Cal. Oct. 29, 2010).   

The Trustee is not circumventing Rule 15 because he expressly requested leave to amend. 

[Jetcraft Dkt. No. 90 at 35; CAVIC Dkt. Nos. 75 at 29, 80 at 5.]  The Court then granted leave to 

amend. [Jetcraft Dkt. No. 109 at 42 (granting “the Trustee leave to amend all counts other than 

Count IV, which is dismissed with prejudice”); Jetcraft Dkt. No. 117 at 2 (setting the time that the 

“Trustee shall file any amended complaint in this matter”) (emphasis added); Jetcraft Dkt. No. 120 

at 3 (same); Jetcraft Dkt. No. 121 at 2 (same); CAVIC Dkt. No. 76 at 42 (granting “the Trustee 

leave to amend all counts other than Count IV, which is dismissed with prejudice”); CAVIC Dkt. 

No. 168 at 67 (“Counts I, III, IV, V, VI, and VII are dismissed with leave to amend”); CAVIC Dkt. 

No. 174 at 2 (allowing “leave to amend”); CAVIC Dkt. No. 175 at 2 (same).]  The Trustee then 

sought leave to file a consolidated complaint [CAVIC Dkt. No. 184] and provided a proposed 

consolidated amended complaint to the Court and the Defendants [CAVIC Dkt. No. 223].  

Although the Trustee requested and was granted leave to amend, this Court could also 

construe the proposed consolidated amended complaint and the motion to consolidate as a motion 

to amend. See Popov v. Countrywide Fin. Corp., 2009 WL 5206679, at *2 (E.D. Cal. Dec. 18, 

2009) (construing “plaintiffs’ opposition, together with their proposed amended complaint, as a 

request for leave to amend their complaint” and granting amendment).  “The policy of freely 

granting leave to amend should be applied with ‘extreme liberality.’” Id. (quoting DCD Programs, 

Ltd. v. Leighton, 833 F.2d 183, 186 (9th Cir. 1987).)  Here, the Trustee did not delay amendment, 
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is not seeking amendment in bad faith, the amendments are not futile, and they would not prejudice 

the opposing party. Id.  “The Ninth Circuit has instructed that the crucial factor is the resulting 

prejudice to the opposing party, and the burden of showing that prejudice is on the party opposing 

amendment.” Id. (internal quotation omitted).  And courts “defer consideration of challenges to the 

merits of a proposed amended pleading until after leave to amend is granted and the amended 

pleading is filed.” Fair Hous. Council of Cent. California, Inc. v. Nunez, No. 1:10CV02073 LJO 

DLB, 2012 WL 217479, at *4 (E.D. Cal. Jan. 24, 2012).  In any event, if the Defendants believe 

they have grounds to dismiss any newly pled claims in the proposed consolidated amended 

complaint when filed, the Trustee assumes they will so move at the appropriate time and the Trustee 

will respond accordingly.  Consolidation is not the procedural mechanism for resolving such a 

dispute. 

VI. The Defendants’ futility arguments are premature and fail regardless.  

CAVIC acknowledges that its arguments that amendment would be futile, including on 

statute of limitations grounds, are premature. [CAVIC Dkt. No. 228 at 11 n.17 (“Adjudication of 

the statute of limitations issues is beyond the scope of the present Motion.”).]  This Court should 

take them at their word.  Those issues are for another day. 

In any event, courts in the Ninth Circuit routinely find that it is improper to deny 

consolidation or amendment on futility grounds instead of allowing such consolidation or 

amendment and having defendants brief those issues in motions to dismiss. See, e.g., Mahan v. Trex 

Co., No. 5:09-CV-00670 JF PVT, 2010 WL 4916417, at *3–4 (N.D. Cal. Nov. 22, 2010); Leibel v. 

City of Buckeye, No. CV-18-01743-PHX-DWL, 2019 WL 4736784, at *3 (D. Ariz. Sept. 27, 2019) 

(allowing amendment even though defendants argued that a claim was time-barred because that 

“issue [was] premature” and would “only be decided if and when the defendant…[brought] a 

motion to dismiss on [those] grounds”); Anderson v. Benedict, No. CIV S-10-2833 LKK, 2012 WL 

952863, at *3–4 (E.D. Cal. Mar. 20, 2012). 

Denying consolidation or amendment based on futility would thus be premature, but the 

claims in the proposed consolidated amended complaint are not futile.  The Defendants argue, for 

example, that the claims against CAVIC are time-barred. [See, e.g., CAVIC Dkt. No. 228 at 11.] 
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This is incorrect for at least two reasons.  First, the claims for recharacterization were already timely 

brought against CAVIC in the CAVIC adversary proceeding.  That is the substance of and only 

reason why CAVIC is included in the fraudulent transfer claim in the proposed consolidated 

amended complaint: this Court has held that CAVIC is a necessary party whose agreements must 

be recharacterized to find Bombardier liable.  Therefore, the claims are not time-barred, especially 

given that the “principal function of procedural rules should be to serve as useful guides to help, 

not hinder, persons who have a legal right to bring their problems before the courts,” and “decisions 

on the merits are not to be avoided on the basis of mere technicalities.” Schiavone v. Fortune, 477 

U.S. 21, 27 (1986). 

Second, the claims relate back. See Edwards v. Occidental Chem. Corp., 892 F.2d 1442, 

1445 (9th Cir. 1990) (allowing amendment to relate back, notwithstanding that statute of limitations 

for filing suit against employer had expired, where amended complaint arose out of same conduct, 

transaction and occurrence as original complaint, and where employer had actual notice of suit prior 

to expiration of limitations period).  The Defendants should not be allowed to short-circuit full and 

fair adjudication on the merits by using “Fed. R. Civ. P. 15(c) as a log to hide behind.” Korn v. 

Royal Caribbean Cruise Line, Inc., 724 F.2d 1397, 1401 (9th Cir. 1984).  Like the argument in 

Section V above, this is not the time for adjudicating such a merit-based argument and, accordingly, 

the Trustee reserves all rights. 

CONCLUSION 

For the above reasons, the Trustee requests that the Court consolidate King v. CAVIC 

Aviation Leasing (Ireland) 22 Co. Designated Activity Co., No. 2:19-ap-01147-SK (C.D. Cal. 

Bankr.) and King v. Jetcraft Corp., No. 2:19-ap-01382-SK (C.D. Cal. Bankr.), and allow the 

Trustee to file a single, consolidated complaint. 

Dated: March 17, 2021 DLA PIPER LLP (US)

  /s/  John K. Lyons  

David B. Farkas (SBN 257137) 
John K. Lyons (admitted pro hac vice) 
Jeffrey S. Torosian (admitted pro hac vice) 
Joseph A. Roselius (admitted pro hac vice) 

Attorneys for the Chapter 7 Trustee 
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