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IN THE UNITED STATES BANKRUPTCY COURT 

CENTRAL DISTRICT OF CALIFORNIA – LOS ANGELES DIVISION 

 

PILLSBURY WINTHROP SHAW PITTMAN LLP 
Matthew S. Walker (California Bar Number 101470) 
12255 El Camino Real, Suite 300 
San Diego, CA 92130-4088 
Telephone: 858.509.4000 
Facsimile: 858.509.4010 
 
Eric Fishman (admitted pro hac vice) 
Andrew M. Troop (admitted pro hac vice) 
Carolina A. Fornos (admitted pro hac vice)   
31 West 52nd Street 
New York, NY 10019-6131 
Telephone: 212.858.1000 
Facsimile: 212.858.1500 
 
Attorneys for Bombardier Aerospace Corporation,  
Bombardier Inc., and Learjet, Inc. 
 

IN RE: 

ZETTA JET USA, INC., a California corporation,  

Debtor and Debtor in Possession. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Lead Case No.: 2:17-bk-21386-SK 
 
Jointly administered with: 
2:17-bk-21387-SK 
(Zetta Jet PTE Ltd.,  
a Singaporean corporation) 
 
CHAPTER 7 CASES 
 
ADV. PRO. NO. 2:19 AP 01382-SK 
 
 
BOMBARDIER’S AND THE 
JETCRAFT/FK DEFENDANTS’ 
JOINT UNOPPOSED REQUEST TO 
REMOVE MEMORANDUM 
DECISION AND SUBSTITUTE IT 
WITH THE ATTACHED REDACTED 
MEMORANDUM DECISION 

Date: TBD 
Time: TBD 
Place: Courtroom 1575 

255 East Temple Street 
Los Angeles, CA 90012 

Judge: Hon. Sandra R. Klein 
 

IN RE: 
 
ZETTA JET PTE Ltd., a Singaporean corporation, 
 

Debtor and Debtor in Possession. 
 
JONATHAN D. KING, solely in his capacity 
as Chapter 7 Trustee of Zetta Jet USA, Inc. and 
Zetta Jet PTE, Ltd., Plaintiff, 
 

v. 
 
JETCRAFT CORPORATION, JETCRAFT 
GLOBAL, INC., JETCOAST 5000-5 LLC, ORION 
AIRCRAFT HOLDINGS LTD., FK GROUP LTD, 
FK PARTNERS LIMITED, JAHID FAZAL-
KARIM, BOMBARDIER AEROSPACE 
CORPORATION, BOMBARDIER, INC., 
LEARJET, INC., ECN AVIATION INC. F/K/A 
ELEMENT AVIATION INC., and ECN CAPITAL 
CORPORATION AS SUCCESSOR TO ELEMENT 
FINANCIAL CORPORATION,  
 

Defendants. 
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1. On July 13, 2021, the Court filed a memorandum decision at Dkt. No. 241-1 (the 

“Decision”) denying, in part, the Trustee’s Motion for Leave to Amend Adversary Complaint against 

Bombardier Aerospace Corporation, Bombardier Inc., Learjet, Inc. (collectively, “Bombardier”), 

CAVIC Aviation Leasing (Ireland) 22 Co. Designated Activity Company’s (“CALI”), and Jetcraft 

Corporation, Jetcraft Global, Inc., Jetcoast 5000-5 LLC, Jetcraft Asia Limited, Orion Aircraft 

Holdings Ltd., FK Group Ltd., FK Partners Limited, and Jahid Fazal-Karim (collectively, the 

“Jetcraft/FK Defendants”). 

2. On July 14, 2021 (the “July 14 Hearing”), the parties appeared for a status conference 

on the Trustee’s Notice of Motion and Motion for Leave to Amend Adversary Complaint (Dkt. No. 

199) and Application to File Unredacted Amended Complaint and Redline Under Seal (Dkt. No. 200) 

(the “Motion to Seal”).  In response to the Motion to Seal, each of CALI (Dkt. No. 211), the Jetcraft/FK 

Defendants (Dkt. No. 209) and Bombardier (Dkt. No. 208) (collectively, the “Seal Responses”), 

identified redactions with respect to the proposed amended adversary complaint (the “Proposed 

Complaint”), providing evidentiary support for each proposed redaction.   

3. During the July 14 Hearing, the parties advised the Court that the Decision references 

certain confidential information that the parties sought to file under seal in the pending Motion to Seal, 

as supplemented by the Seal Responses. The Court instructed the parties to submit a proposed redacted 

version of the Decision reflecting the confidential information sought to be redacted consistent with 

the Seal Responses.   

4. Accordingly, attached as Exhibit A is a copy of the Decision with proposed redactions 

that remove only information requested to be redacted per the Motion to Seal, as supplemented by the 

Seal Responses.  For the reasons set forth in the Motion to Seal and Seal Responses, these redactions 

are appropriate, and only a redacted version of the Decision should be maintained on the public docket.  
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5. Bombardier and the Jetcraft/FK Defendants also have confirmed, and have been 

authorized to represent, that the Plaintiff/Trustee does not oppose the relief requested herein.1 

WHEREFORE, for the reasons set forth above, Bombardier and the Jetcraft/FK Defendants 

respectfully request that the Court grant their request, seal the unredacted Decision and restrict public 

access to it, and note as such, and cause the redacted Decision attached as Exhibit A to be placed on 

the public docket. 

 
Dated: July 15, 2021     Respectfully submitted, 
 
        
       PILLSBURY WINTHROP SHAW  
       PITTMAN LLP 
 
       /s/ Matthew S. Walker    
       ERIC FISHMAN (pro hac vice) 
       ANDREW M. TROOP (pro hac vice) 
       CAROLINA A. FORNOS (pro hac vice) 
       MATTHEW S. WALKER (SBN 101470) 

 
Attorneys for Bombardier Aerospace 
Corporation, Bombardier Inc. and Learjet, 
Inc.  

 
 
       KING & SPALDING LLP 
 
       /s/ Aaron S. Craig    
       AARON S. CRAIG 
       MICHAEL CIATTI 
       MARK M. MALONEY 
 
       Attorneys for Jetcraft Corporation, Jetcraft 
       Global, Inc., Jetcoast 5000-5 LLC, Jetcraft Asia 
       Limited, Orion Aircraft Holdings Ltd., FK  
       Group Ltd., FK Partners Limited and Jahid  
       Fazal-Karim 
 
  

 
1 CALI has also reviewed the Decision and does not have any proposed redactions.  The Trustee 
reserves all rights to challenge the confidentiality designation of any material or documents at an 
appropriate time.   
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On 6/30/21 at 9:00 a.m., the Court heard a “Motion for Leave to Amend Adversary 

Complaint” (Motion), Docket #199, filed by Jonathan D. King, in his capacity as chapter 

7 trustee (Trustee) for Zetta Jet USA, Inc. and Zetta Jet PTE, Ltd.  Appearances were 

as noted on the record.  All parties were given an opportunity to be heard.  At the 

conclusion of the 6/30/21 hearing, the Court took the Motion under submission.  A copy 

of the Court’s Memorandum of Decision regarding the Motion is attached hereto. 

 

 

 

 

 

Date: July 13, 2021
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Before the Court is a “Motion for Leave to Amend Adversary Complaint” (Motion) filed 
by Jonathan D. King (King), in his capacity as chapter 7 trustee for Zetta Jet USA, Inc. 
(Zetta USA) and Zetta Jet PTE, Ltd. (Zetta Singapore, and together with Zetta USA, 
Debtors).  Jetcraft AP Docket #199.1   
 
On 5/26/21, Jetcraft Corporation (Jetcraft Corp.), Jetcraft Global, Inc. (Jetcraft Global), 
Jetcoast 5000-5 LLC (Jetcoast), Jetcraft Asia Limited (Jetcraft Asia, and together with 
Jetcraft Corp., Jetcraft Global, and Jetcoast, JC/JG/J/JA), Orion Aircraft Holdings Ltd. 
(Orion), FK Group Ltd. (FKG), FK Partners Limited (FKP) and Jahid Fazal-Karim (Fazal-
Karim, together with FKG and FKP, FKG/FKP/FK, and collectively Jetcraft/FK 
Defendants) filed a “Response in Opposition to Trustee’s Motion for Leave to Amend 
Adversary Complaint” (Jetcraft/FK Opposition) and a “Declaration of Michael J. Ciatti” 
(Ciatti 5/26/21 Decl.).  Jetcraft AP Docket #223.  On 5/26/21, Bombardier Aerospace 
Corporation (BAC), Bombardier Inc. (BI, and together with BAC, BAC/BI or 
Bombardier), and Learjet, Inc. (LI, and together with BAC/BI, BAC/BI/LI) filed an 
“Opposition to Trustee’s Motion for Leave to Amend Adversary Complaint” (BAC/BI/LI 
Opposition).  Jetcraft AP Docket #224.  On 5/26/21, CAVIC Aviation Leasing (Ireland) 
22 Co. DAC (CAVIC) filed a “Memorandum in Opposition to Trustee’s Motion for Leave 
to Amend Adversary Complaint” (CAVIC Opposition) and a “Declaration of Kristina 
Azlin” (Azlin 5/26/21 Decl.).  Jetcraft AP Docket #222.  On 6/9/21, the Trustee filed a 
“Reply in Support of Motion for Leave to Amend Adversary Complaint” (Reply), a 
“Declaration of Joseph A. Roselius” (Roselius 6/9/21 Decl.), and a “Request for Judicial 
Notice” (RJN #1).  Jetcraft AP Docket #s 229, 230.    
 
On 5/26/21, Glove Assets Investment Limited (Glove) filed an “Objection of Non-Party 
Glove Assets Investment Limited to Trustee’s Motion for Leave to Amend Adversary 
Complaint (Doc. 199), and Request for Opportunity to File Response to Same” (Glove 
Objection).  Jetcraft AP Docket #225.2  On 6/2/21, the Court entered an “Order Setting 
Briefing Schedule on Motion for Leave to Amend Adversary Complaint Regarding Glove 
Assets Investment Limited,” which provided that Glove had until 6/16/21 to file an 
opposition and the Trustee had until 6/23/21 to file a reply.  Jetcraft AP Docket #227.  
On 6/15/21, Glove filed an “Opposition of Non-Party Glove Assets Investment Limited to 
Trustee’s Motion for Leave to Amend Adversary Complaint” (Glove Opposition).  
Jetcraft AP Docket #231.  On 6/23/21, the Trustee filed a “Reply to Opposition of Glove 
Assets Investment Ltd. to Motion for Leave to Amend Adversary Complaint” (Reply to 
Glove) and a “Request for Judicial Notice” (RJN #2).  Jetcraft AP Docket #s 233-34.  
 

 
1  References to the Jetcraft AP Docket are to the docket in King v. Jetcraft Corp. et al., 2:19-ap-01382-
SK.  References to the CAVIC AP Docket are to the docket in King v. CAVIC Aviation Leasing (Ireland) 
22 Co. Designated Activity Co. et al., 2:19-ap-01147-SK.  References to the Zetta USA Docket are to the 
docket in In re Zetta Jet USA, Inc., 2:17-bk-21386-SK.  References to the Zetta Singapore Docket are to 
the docket in In re Zetta Jet PTE, Ltd., 2:17-bk-21387-SK. 
 
2  Glove indicated that on 5/26/21, it learned from defense counsel that the Trustee had filed the Motion 
seeking to add Glove as a newly named defendant.  Glove Objection at 2.  Glove requested an 
opportunity to respond to and oppose the Motion.  Id. at 3.   
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On 6/30/21, the Court held a hearing on the Motion, during which counsel for the 
Trustee, the Jetcraft/FK Defendants, BAC/BI/LI, CAVIC, and Glove appeared and were 
given an opportunity to be heard.  At the conclusion of the hearing, the Court took the 
Motion under submission.  Based on the argument in the pleadings and argument of 
counsel during the hearing, and for the reasons stated in analysis below, the Motion is 
denied regarding: 1) Counts 4, 5, 21, 22, 23, 26, 27, 28, 29, and 30; and 2) adding 
CAVIC and Glove as defendants to Counts 14, 15, 30, 31 and 32.  This memorandum 
constitutes the Court’s findings of fact and conclusions of law regarding the Motion.    
 

I. Facts 
 

a. Bankruptcy Cases 
 
On 9/15/17, Zetta USA and Zetta Singapore filed chapter 11 petitions (collectively, 
Bankruptcy Cases).  Zetta USA Docket #1; Zetta Singapore Docket #1.  King was 
appointed as the chapter 11 trustee, and after the Bankruptcy Cases were converted, 
he was appointed as the chapter 7 trustee.  Zetta USA Docket #s 159, 452, 458. 
 

b. Jetcraft AP and Motions to Dismiss 
 
On 9/13/19, the Trustee filed a complaint (Original Jetcraft Complaint) in King v. Jetcraft 
Corp. et al., 2:19-ap-01382-SK (Jetcraft AP), which contained 17 counts against the 
following parties: 
 

  

 
 
Jetcraft AP Docket #1.  
 

i. FKG/FKP/FK Motion to Dismiss 
 
The Court granted a “Motion to Dismiss Counts I-VI of Adversary Complaint” (FK MTD) 
filed by FKG/FKP/FK, dismissing Counts I, II, III and VI with leave to amend and 
dismissing Counts IV (Unjust Enrichment) and V (Constructive Trust) without leave to 
amend.  Jetcraft AP Docket #s 45, 107, 120.   
 

Count # Type of Claim Statute(s) Defendant(s) Page #
1 Aiding and Abetting Breach of Fiduciary Duty N/A FK Defendants; Bombardier 43
2 Civil Conspiracy N/A FK Defendants; Bombardier 45
3 Cal. Bus. & Prof. Code § 17200 Cal. Bus. & Prof. Code § 17200 FK Defendants; Bombardier 46
4 Unjust Enrichment N/A FK Defendants; Bombardier 47
5 Constructive Trust Cal. Civ. Code §§ 2223 and 2224 FK Defendants; Bombardier 48
6 Fraud N/A FK Defendants; Bombardier 49
7 Avoidance and Recovery of Fraudulent Transfer and Obligations (Plane 1) 11 U S.C. §§ 548, 550 Jetcraft Corporation; Jetcoast; ECN; Element Aviation 50
8 Avoidance and Recovery of Fraudulent Transfer and Obligations (Plane 10) 1 U.S.C. §§ 548, 550 Jetcraft Global; Orion; ECN; Element Aviation 52
9 Avoidance and Recovery of Fraudulent Transfer and Obligations (Plane 11) 11 U S.C. §§ 548, 550 Element Aviation; ECN 53

10 Avoidance and Recovery of Fraudulent Transfers and Obligations (CAVIC Payments) 11 U S.C. §§ 548, 550 Bombardier 55
11 Avoidance and Recovery of Fraudulent Transfer and Obligations (Plane 6) 11 U S.C. §§ 548, 550 Bombardier 56
12 Avoidance and Recovery of U.S. Preference Transfer 11 U S.C. §§ 547, 550 ECN; Element Aviation 58
13 Avoidance and Recovery of U.S. Preference Transfer 11 U S.C. §§ 547, 550 Bombardier 59
14 Avoidance and Recovery of U.S. Preference Transfer 11 U S.C. §§ 547, 550 Bombardier; Learjet, Inc. 60
15 Willful Violation of Automatic Stay 11 U S.C. § 362 Bombardier 61
16 Turnover of Property of the Estate 11 U S.C. § 542 Jetcraft Corporation; Jetcraft Global 62
17 Disallowance of Claims 11 U S.C. § 502(d) All Defendants 63
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ii. JC/JG/J/JA Motion to Dismiss 
 
The Court granted in part and denied in part a “Motion to Dismiss Counts VII, VIII, XVI & 
XVII of Adversary Complaint” (Jetcraft MTD) filed by JC/JG/J/JA, dismissing Counts VII 
and VIII to the extent they alleged constructive fraudulent transfers with leave to amend 
those counts regarding constructive fraudulent transfers.  Jetcraft AP Docket #s 46, 
108, 117.   
 

iii. BAC/BI/LI Motion to Dismiss 
 
The Court granted a “Motion to Dismiss Counts I-VI, X-XI, XIII-XIV, XVII of Adversary 
Complaint” (BAC/BI/LI MTD) filed by BAC/BI/LI, dismissing Counts I-VI, X-XI, XIII-XIV, 
and XVII, with leave to amend all counts other than Count IV, which was dismissed with 
prejudice.  Jetcraft AP Docket #s 76, 109, 121. 
 

c. CAVIC AP and Motions to Dismiss 
 
On 5/21/19, the Trustee filed a complaint (Original CAVIC Complaint) in King v. CAVIC 
Aviation Leasing (Ireland) 22 Co. Designated Activity Co. et al., 2:19-ap-01147-SK 
(CAVIC AP), which contained seven counts against the following parties: 
 

  
 
CAVIC AP Docket #1.  
 

i. CAVIC Motion to Dismiss 
 
The Court granted a “Motion to Dismiss Counts I, III, IV, V, VI, and VII of the Trustee’s 
Adversary Complaint” filed by CAVIC, dismissing Counts I, III, IV, V, VI and VII with 
leave to amend those counts.  CAVIC AP Docket #s 59, 157, 174. 
 

ii. BAC Motion to Dismiss 
 
The Court granted a “Motion to Dismiss Counts II and VI of Adversary Complaint” filed 
by BAC, dismissing Counts II and VI with leave to amend those counts.  CAVIC AP 
Docket #s 70, 156, 175.   
 

d. Motions to Consolidate 
 

Count # Type of Claim Statute(s) Defendant(s) Page #
1 Declaratory Judgment that the Financed Leases are Financings and Not True Leases N/A CAVIC 28
2 Declaratory Judgment that the APA is Terminated N/A Bombardier 29
3 Declaratory Judgment that CAVIC's Security Interest in the Refund is Not Perfected UCC Article 9 CAVIC 29

4
The Unperfected Security Interest in the Refund Must Be Avoided and Preserved for the Benefit 
of the Debtor's Estate 11 U.S.C.  §§ 544(a)(1) CAVIC 30

5 The Right to the Refund is Recoverable for the Benefit of the Estate 11 U.S.C.  §§ 550(a) CAVIC 31
6 The Refund Is Property of the Estate 11 U.S.C.  §§ 542(a) Bombardier 31
7 Avoidance and Recovery of Preferential Transfers 11 U.S.C.  §§ 547, 550 CAVIC 32
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The Trustee moved to consolidate the Jetcraft AP and the CAVIC AP (Consolidation 
Motion), which the Court denied.  Jetcraft AP Docket #s 153, 193; CAVIC AP Docket #s 
184, 236.   
 

II. Proposed Amended Complaints 
 

The proposed amended complaint in this case (Jetcraft PAC) contains the following 
counts against the following entities: 
 

 
 
The proposed amended complaint in the CAVIC AP (CAVIC PAC) contains the 
following counts against the following parties: 
 

 
 

III. Legal Standard 
 
Federal Rule of Bankruptcy Procedure 7015 provides that Rule 15 of the FRCP applies 
to supplemental and amended pleadings in bankruptcy cases.  Rule 15(a)(2) indicates 
that “a party may amend its pleading only with the opposing party's written consent or 
the court’s leave.  The court should freely give leave when justice so requires.”  
 

Count # Type of Claim Statute(s) Defendant(s) Page #
1 Aiding and Abetting Breach of Fiduciary Duty N/A FK Defendants; Bombardier 145
2 Civil Conspiracy N/A FK Defendants; Bombardier 149
3 Cal. Bus & Prof Code § 17200; Cal. Penal Code § 641.3 Cal. Bus & Prof Code § 17200; Cal. Penal Code § 641.3 FK Defendants; Bombardier 151
4 Unjust Enrichment N/A FK Defendants; Bombardier 154
5 Constructive Trust Cal. Civ. Code §§ 2223 and 2224 FK Defendants; Bombardier 154
6 Fraudulent Misrepresentation N/A FK Defendants; Bombardier 155
7 Fraudulent Concealment / Nondisclosure N/A FK Defendants; Bombardier 160
8 Avoidance and Recovery of Actual Intent Fraudulent Transfers (Plane 1) 11 U.S.C. §§ 548, 550 Jetcraft Corp.; Jetcoast 163
9 Avoidance and Recovery of Constructive Fraudulent Transfer (Plane 1) 11 U.S.C. §§ 548, 550 Jetcraft Corp.; Jetcoast 165

10 Avoidance and Recovery of Actual Intent Fraudulent Transfers (Plane 10) 11 U.S.C. §§ 548, 550 Jetcraft Global; Orion 167
11 Avoidance and Recovery of Constructive Fraudulent Transfer (Plane 10) 11 U.S.C. §§ 548, 550 Jetcraft Global; Orion 169
12 Avoidance and Recovery of Actual Intent Fraudulent Transfers (Planes 2-5) 11 U.S.C. §§ 548, 550 Bombardier 170
13 Avoidance and Recovery of Constructive Fraudulent Transfers (Planes 2-5) 11 U.S.C. §§ 548, 550 Bombardier 172
14 Avoidance and Recovery of Actual Intent Fraudulent Transfers (Planes 2-5) 11 U.S.C. §§ 548, 550 Bombardier; CAVIC; CAVIC Statutory Trusts; and nominal party TVPX 174
15 Avoidance and Recovery of Constructive Fraudulent Transfers (Planes 2-5) 11 U.S.C. §§ 548, 550 Bombardier; CAVIC; CAVIC Statutory Trusts; and nominal party TVPX 179
16 Avoidance and Recovery of Actual Intent Fraudulent Transfer (Plane 6) 11 U.S.C. §§ 548, 550 Bombardier 183
17 Avoidance and Recovery of Constructive Fraudulent Transfer (Plane 6) 11 U.S.C. §§ 548, 550 Bombardier 185
18 Avoidance and Recovery of US Preference Transfer 11 U.S.C. §§ 547, 550 BAC 188
19 Avoidance and Recovery of US Preference Transfer 11 U.S.C. §§ 547, 550 Learjet; BI; BAC 189
20 Violation of Automatic Stay 11 U.S.C. § 362 BAC 190
21 Avoidance and Recovery of Actual Intent Fraudulent Transfer (Plane 16) 11 U.S.C. §§ 548, 550 Jetcraft Global; Jetcraft Corp. 191
22 Avoidance and Recovery of Constructive Fraudulent Transfer (Plane 16) 11 U.S.C. §§ 548, 550 Jetcraft Global; Jetcraft Corp. 193
23 Avoidance and Recovery of US Preference Transfer 11 U.S.C. §§ 547, 550 Jetcraft Corp. 195
24 Turnover of Property of the Estate 11 U.S.C. § 542 Jetcraft Global; Jetcraft Corp. 197
25 Disallowance of Claims 11 U.S.C. § 502(d) All Defendants 198
26 Robinson-Patman Act 15 U.S.C. § 13(c) FK Defendants; Bombardier 198
27 N.Y. Penal Law § 180.03 N.Y. Penal Law § 180.03 FK Defendants; Bombardier 200
28 Civil RICO 18 U.S.C. 1962(c) FK Defendants; Bombardier 201
29 Civil RICO Conspiracy 18 U.S.C. 1962(d) FK Defendants; Bombardier 210
30 Recharacterization of 2015 Plane 6 Finance Lease 11 U.S.C. § 105(a), 547, 548, 550 Glove Assets; nominal party Wells Fargo 212
31 Avoidance and Recovery of Actual Intent Fraudulent Transfer (Plane 6) 11 U.S.C. §§ 548, 550 Bombardier; Glove Assets; nominal party Wells Fargo 213
32 Avoidance and Recovery of Constructive Fraudulent Transfer (Plane 6) 11 U.S.C. §§ 548, 550 Bombardier; Glove Assets; nominal party Wells Fargo 216

Count # Type of Claim Statute(s) Defendant(s) Page #

1 Declaratory Judgment for Recharacterization N/A
CAVIC; CAVIC 
Statutory Trusts; TVPX 130

2 Declaratory Judgment that the Plane 5 APA Is Terminated N/A BAC 135

3 Declaratory Judgment that CAVIC's Security Interest in the Refund is Not Perfected UCC Article 9 CAVIC 136
4 Avoidance of Unperfected Security Interest 11 U.S.C.  §§ 544(a)(1) CAVIC 136
5 Recovery of Refund 11 U.S.C.  §§ 550(a) CAVIC 137
6 Turnover of Refund 11 U.S.C.  §§ 542(a) BAC 137
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Courts have the discretion to grant or deny leave to amend a complaint.  Swanson v. 
U.S. Forest Serv., 87 F.3d 339, 343 (9th Cir. 1996).  “In exercising this discretion, a 
court must be guided by the underlying purpose of Rule 15 to facilitate decisions on the 
merits, rather than on the pleadings or technicalities.”  United States v. Webb, 655 F.2d 
977, 979 (9th Cir. 1981).  Consequently, the policy to grant leave to amend is applied 
with “extreme liberality.”  Id.  
 
Parties seeking leave to amend have the initial burden to show a legitimate reason for 
seeking amendment.  See Foman v. Davis, 371 U.S. 178, 182 (1962); Advanced 
Cardiovascular Sys., Inc. v. Scimed Life Sys., Inc., 989 F. Supp. 1237, 1241 (N.D. Cal. 
1997).  Assuming the movant meets that burden, the burden then shifts to the party 
opposing amendment to show that leave to amend is not warranted based on:  
 

1) Bad faith;  
2) Undue delay;  
3) Prejudice to the opposing party;  
4) Futility of amendment; or  
5) Whether the plaintiff has previously amended the complaint. 

 
In re W. States Wholesale Nat. Gas Antitrust Litig., 715 F.3d 716, 738 (9th Cir. 2013); 
see also Agua Caliente Band of Cahuilla Indians v. Coachella Valley Water Dist., 2020 
WL 5775174, at *2 (C.D. Cal. July 8, 2020) (indicating that the party opposing 
amendment bears the burden of showing prejudice, unfair delay, bad faith, or futility of 
amendment).  “The court has the discretion to determine whether the presence of any of 
these elements justifies refusal of a request to amend the pleading.”  Advanced 
Cardiovascular Sys., 989 F. Supp. at 1241.  
 

IV. Analysis 
 

a. Requests for Judicial Notice 
 
In RJN #1, the Trustee requests that the Court take judicial notice of proofs of claims 
filed by CAVIC and the ZJ6000-1, ZJ6000-2, and ZJ6000-3 Statutory Trusts in the Zetta 
USA and Zetta Singapore cases as well as certain facts contained in those proofs of 
claims.  RJN #1 at 2.  In RJN #2, the Trustee requests that the Court take judicial notice 
of proofs of claims filed by BAC, LI, Glove, and BI in the Zetta USA and Zetta Singapore 
cases as well as certain facts contained in those proofs of claims.  RJN #2 at 2.   
 
Under Federal Rule of Evidence (FRE) 201, the Court can take judicial notice of “a fact 
that is not subject to reasonable dispute because it: (1) is generally known within the 
trial court’s territorial jurisdiction; or (2) can be accurately and readily determined from 
sources whose accuracy cannot reasonably be questioned.”  The burden is on the party 
requesting judicial notice.  In re James, 300 B.R. 890, 894 (Bankr. W.D. Tex. 2003) 
(ruling that the party requesting judicial notice has the burden of persuading the Court 
that the fact is “appropriate for judicial notice”).   
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The Court may take judicial notice of the fact that the proofs of claims were filed in the 
Zetta USA and Zetta Singapore cases.  In re Tuma, 916 F.2d 488, 491 (9th Cir. 1990) 
(“We may take judicial notice of bankruptcy records in the underlying proceeding.”); see 
also In re Intelligent Direct Mktg., 2015 WL 925565, at *1 (E.D. Cal. Mar. 3, 2015) 
(granting a request for judicial notice of proofs of claims in the underlying bankruptcy 
case because the proofs of claims were public records, and their authenticity was 
undisputed).  The Court, however, cannot take judicial notice of facts contained in those 
proofs of claims.  In re Intelligent Direct Mktg., 2015 WL 925565, at *1 (noting that 
judicial notice could only be taken of the existence of the proofs of claims, not the facts 
contained in those documents); see also Gross Belsky Alonso LLP v. Edelson, 2009 WL 
1505284, at *5 (N.D. Cal. May 27, 2009) (noting that a court may take judicial notice of 
court records, including that a proof of claim in a bankruptcy proceeding was filed, but a 
court may not take judicial notice of the truth of the contents of all documents) (citing 
M/V Am. Queen v. San Diego Marine Constr. Corp., 708 F.2d 1483, 1491 (9th Cir. 
1983)).  
 

b. The Trustee’s Reason for the Amendments 
 
The Trustee claims that he has three legitimate reasons for the amendments: 1) he was 
not permitted to file a complete complaint originally because of overbroad confidentiality 
designations and the Court’s denial of a motion to file the Original Jetcraft Complaint 
under seal; 2) the Jetcraft PAC adds facts about events that happened after the Original 
Jetcraft Complaint was filed; and 3) the amendments respond directly to the Court’s 
motion to dismiss rulings.  Motion at 15-17.  The Jetcraft/FK Defendants respond that 
the Trustee provides no legitimate reason for the new claims.  Jetcraft/FK Opposition at 
15-18.3  CAVIC does not address whether the Trustee has shown a legitimate reason 
for the amendments.  The Trustee replies that all of the new claims and parties were 
added as a direct response to the Court’s motion to dismiss rulings, and he was already 
given leave to amend (other than the two claims that were dismissed with prejudice).  
Reply at 16.    
 
Glove responds that the Trustee cited no legitimate reason for it to be added to this 
action, instead the Motion focuses almost exclusively on the claims in the Jetcraft PAC 
against the other parties, and in particular, on the Court’s finding that CAVIC was a 
necessary party.  Glove Opposition at 7, 9.  Glove contends that the Trustee admits that 
the intended target of Counts 30, 31 and 32—the counts to which it was added—is 
Bombardier.  Id.  Glove asserts that it is not a necessary party under Rule 19.  Id. at 10-
11.  The Trustee replies that although he agrees that Glove is not a necessary party, he 
is adding Glove based on the Court’s ruling regarding CAVIC.  Reply to Glove at 15.   

 
3 Many of the arguments raised by BAC/BI/LI are virtually identical to those raised by the Jetcraft/FK 
Defendants.  To avoid redundancy, the Court does not list all of BAC/BI/LI’s arguments although its 
analysis applies equally to them.  Similarly, many of the arguments raised by Glove are virtually identical 
to those raised by CAVIC.  To avoid redundancy, the Court does not list all of Glove’s arguments but its 
analysis applies equally to Glove.  Where BAC/BI/LI or Glove raise unique arguments or address issues 
not raised by the Jetcraft/FK Defendants or CAVIC, those arguments and issues are noted and analyzed 
in this ruling.  
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While the Trustee claims that he was prevented from pleading all facts in the Original 
Jetcraft Complaint due to overbroad confidentiality designations and the denial of his 
motion to file the Original Jetcraft Complaint under seal, the Court does not find this 
argument compelling.  Paragraph 11 of the “Stipulated Protective Order” (SPO) 
executed by the Trustee, the Debtors, and Jetcraft Corp., provided the Trustee with a 
mechanism for challenging the confidentiality designations of Jetcraft Corp.  Zetta USA 
Docket #s 926, 928.  The Trustee, however, does not indicate that he objected to any 
designations before filing the Original Jetcraft Complaint.  And, neither CAVIC nor Glove 
were involved in the SPO so any allegations that the Trustee was prevented from 
pleading the facts against them based on the SPO is meritless.  Further, in the Original 
Jetcraft Complaint, the Trustee could have made general allegations to work around the 
confidentiality designations or sought to redact only confidential portions of the Original 
Jetcraft Complaint.  Instead, he sought to file that entire complaint under seal, which the 
Court found was inappropriate under 11 U.S.C. § 107.  Zetta USA Docket #s 1065, 
1100.   
 
The Trustee claims that the amendments were necessary to add facts about events that 
occurred after the Original Jetcraft Complaint was filed, specifically a declaration by 
Fazal-Karim that includes false statements of material fact to “make his culpability even 
more plausible.”  Motion at 17.  But, he does not explain how these new facts relate to 
the new claims or CAVIC and Glove.   
 
The Trustee’s third argument, that the Court granted him leave to amend is more 
persuasive, at least in part.  It is true that the Court granted the Trustee leave to amend 
the following counts in the Original Jetcraft Complaint:   
 

 
 
Jetcraft AP Docket #s 107-09, 117, 120-21.  And, the Court recognizes that under Rule 
15, leave to amend is granted with “extreme liberality.”  See United States v. Webb, 655 
F.2d 977, 979 (9th Cir. 1981).  Based on the Court’s rulings, regarding the FK MTD, 
Jetcraft MTD, and BAC/BI/LI MTD, the Court finds that the Trustee has met his burden 
of showing a legitimate reason to amend regarding Counts 1, 2, 3, 6, 7 (constructive 
fraudulent transfer only), 8 (constructive fraudulent transfer only), 10, 11, 14, and 15 

Count # Type of Claim Statute(s) Defendant(s)
1 Aiding and Abetting Breach of Fiduciary Duty N/a Jetcraft/FK Defendants and Bombardier
2 Civil Conspiracy N/a Jetcraft/FK Defendants and Bombardier
3 Cal. Bus. & Prof. Code § 17200 Cal. Bus. & Prof. Code § 17200 Jetcraft/FK Defendants and Bombardier
6 Fraud N/a Jetcraft/FK Defendants and Bombardier
7 Avoidance and Recovery of Constructive Fraudulent Transfers and Obligations only (Plane 1) 11 U.S.C. §§ 548, 550 Jetcraft Corp., Jetcoast, ECN, and Element
8 Avoidance and Recovery of Constructive Fraudulent Transfers and Obligations only (Plane 10) 11 U.S.C. §§ 548, 550 Jetcraft Global, Orion, ECN, and Element

10 Avoidance and Recovery of Fraudulent Transfers and Obligations (CAVIC Payments) 11 U.S.C. §§ 548, 550 Bombardier
11 Avoidance and Recovery of Fraudulent Transfer and Obligations (Plane 6) 11 U.S.C. §§ 548, 550 Bombardier
13 Avoidance and Recovery of U.S. Preference Transfer 11 U.S.C. §§ 547, 550 Bombardier
14 Avoidance and Recovery of U.S. Preference Transfer 11 U.S.C. §§ 547, 550 Bombardier and LI
17 Disallowance of Claims 11 U.S.C. § 502(d) All defendants
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against the defendants who were actually named in those counts in the Original Jetcraft 
Complaint.4   
 
The Trustee, however, did not just add facts or additional allegations to those counts for 
which leave to amend was granted.  Instead, he added numerous counts to the Jetcraft 
PAC, which were not contained in the Jetcraft Original Complaint.  The Court need not 
address whether the Trustee had a legitimate reason for adding the new counts 
because as discussed below, those counts are either barred by the statute of limitations 
and do not relate back to the Original Jetcraft Complaint or do not provide for a private 
right of action, although there is one minor exception: violations of Cal. Penal Code § 
641.3 can serve as a predicate for the Cal. Bus. & Prof. Code § 17200 claim in Count 3. 
 
Regarding adding CAVIC and Glove to the Jetcraft PAC, although the Trustee does not 
mention the “law of the case” doctrine, he is essentially arguing that he had a legitimate 
reason based on the court’s ruling on the BAC/BI/LI MTD, which indicated that CAVIC 
was a necessary party.  But, the Court was not presented with, nor did it decide, 
whether CAVIC could be added as a party to this action when it made that ruling.  See, 
e.g., Mortimer v. Baca, 594 F.3d 714, 720 (9th Cir. 2010) (noting that generally “law of 
the case” does not apply to issues that were not actually decided); Hegler v. Borg, 50 
F.3d 1472, 1475 (9th Cir. 1995) (indicating that law of the case “applies only to issues 
considered and actually decided by the first court”).  Further, the Court did not mention 
Glove at all in any of its prior rulings in this adversary proceeding.  Therefore, the Court 
cannot find that the Trustee met his burden regarding adding CAVIC or Glove to this 
action. 
 
Alternatively, even if that were not true—and the Court were to find that the Trustee had 
demonstrated a legitimate reason to add CAVIC and Glove to the Jetcraft PAC—it 
would not matter.  As analyzed below, the Court finds that CAVIC and Glove have 
demonstrated that amendment would be futile because the Trustee has not shown that 
adding CAVIC and Glove is appropriate under Rule 15(c)(1)(C).    
 
Similarly, the Court did not authorize the Trustee to replead the unjust enrichment and 
constructive trust counts (Counts 4 and 5, respectively), both of which were dismissed 
with prejudice against FKG/FKP/FK.  Jetcraft AP Docket #107 at 36-37, 52.  Regarding 
Bombardier, the unjust enrichment claim was dismissed with prejudice, but because of 
due process concerns, the constructive trust claim was dismissed with leave to amend.  
Jetcraft AP Docket #s 107, 109, 120-21.5    
 

 
4 Other than adding CAVIC to Counts 14 and 15, the Trustee’s amendments to the counts he was 
previously granted leave to amend all appear to be within the scope of what was previously pled and an 
endeavor by the Trustee to “fully litigate all the legal dimensions of [his] initial action.”  Miss. Ass’n of 
Coops. v. Farmers Home Admin., 139 F.R.D. 542, 544 (D.D.C. 1991).    
 
5 The Court found that BAC/BI/LI had not “squarely address[ed]” the elements or the legal sufficiency of 
Count 5 and because of due process concerns, the Court dismissed Count 5 without prejudice against 
BAC/BI/LI.  Jetcraft AP Docket #109 at 28 n.11; 44 n.22.   
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In the Motion, the Trustee does not mention the unjust enrichment claim, Count 4, or the 
constructive trust claim, Count 5.6  The Jetcraft/FK Defendants contend that the Court 
dismissed the unjust enrichment and constructive trust claims in the Original Jetcraft 
Complaint with prejudice and the Trustee is openly flouting the Court’s order by 
reasserting both claims and amending the unjust enrichment claim.  Jetcraft/FK 
Opposition at 32.  The Trustee replies that the unjust enrichment and constructive trust 
counts were pled solely to preserve them for appeal.  Reply at 41.   
 
As the Court previously ruled when it dismissed both the unjust enrichment and 
constructive trust claims with prejudice, neither are standalone causes of action under 
California law.  Walker v. USAA Cas. Ins. Co., 474 F.Supp.2d 1168, 1174 (E.D. Cal. 
2007) (“There is no cause of action in California for unjust enrichment.” (emphasis in 
original)); Melchoir v. New Line Prods., Inc., 106 Cal.App.4th 779 (2003) (same); 
Swanson v. ALZA Corp., 2013 WL 968275, at *13 (N.D. Cal. Mar. 12, 2013) (“Under 
California law, a constructive trust is an equitable remedy, not a cause of action.”) 
(citations omitted); see also Upham v. Fox, 2014 WL 1379607 (N.D. Cal. Apr. 8, 2014) 
(stating that “a constructive trust is ‘not a substantive device but merely a remedy’”); 
Kim v. Westmoore Partners, Inc., 201 Cal. App. 4th 267, 277 n.4 (2011) (noting that 
imposition of a constructive trust is a remedy and not a separate cause of action).   
 
Here, although the Trustee argues that he pled these claims solely to preserve them for 
appeal, he cited no authority that it is necessary or appropriate to replead claims that 
were dismissed with prejudice to preserve them for appeal.  The case that the Trustee 
cites to support his position, Lamon v. Ellis, 584 Fed. App’x. 514 (9th Cir. 2014), is 
inapposite.  Reply at 41.  Barry Lamon (Lamon), filed a 42 U.S.C. § 1983 action, which 
the district court dismissed in its entirety with leave to amend.  Lamon v. Dir. of Cal. 
Dept. of Corrections, 2006 WL 1820084, at *1 (E.D. Cal. June 26, 2006).  Lamon 
appealed many of the district court’s rulings, including dismissal of the initial complaint.   
Lamon, 584 Fed. App’x. at 515.  The Ninth Circuit noted that “[t]o the extent Lamon 
appeals from the dismissal of claims alleged in the initial complaint but not repleaded in 
the amended complaint,” he had “effectively abandoned” those claims and had not 
preserved them properly for appeal.  Id.  The Ninth Circuit’s decision in Lamon did not 
mention that the claims at issue had been dismissed with prejudice and the case on 
which Lamon relies, Chubb Custom Ins. Co. v. Space Sys./Loral, Inc., 710 F.3d 946, 
973 n.14 (9th Cir. 2013), stated explicitly that Chubb had originally brought a claim for 
equitable indemnity, which the district court dismissed with leave to amend.  Id. 
(emphasis in original).  The court noted that because Chubb did not voluntarily renew 
that claim, it was effectively abandoned.  Id.   
 
The Trustee likewise did not cite any authority for the proposition that it would be 
appropriate to replead and amend a claim that was dismissed with prejudice, which is 
what the Trustee did with Count 4.  In fact, when confronted with the same situation—an 
amended complaint reasserting claims that had been dismissed with prejudice—a court 
in this district recently struck those counts and issued an order to show cause why the 

 
6  The Jetcraft PAC contains footnotes indicating that these counts were re-pled to preserve them for 
appeal.  Jetcraft PAC at 154.   
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plaintiff should not be sanctioned for including the same claims in an amended 
complaint.  Moon v. Cty. of Orange, 2020 WL 6145106, at *3 (C.D. Cal. Sept. 18, 2020). 
 

c. Futility  
 
The Trustee contends that futility arguments based on statutes of limitations are 
improper when ruling on a motion to amend.  Motion at 21 (citations omitted).  The 
Jetcraft/FK Defendants respond that it is not premature to analyze futility based on 
statutes of limitations.  Jetcraft/FK Opposition at 20.  The Trustee replies that an 
amendment is futile if no set of facts can be proven under the amendment that would 
constitute a valid and sufficient claim.  Reply at 27 (citations omitted).  And, he contends 
that the Court should defer ruling on any futility arguments until after the Jetcraft PAC is 
filed and a defendant moves to dismiss.  Id. at 27-28 & n.7 (citations omitted).   
  
Futility alone can justify denial of a motion for leave to amend.  Bonin v. Calderon, 59 
F.3d 815, 845 (9th Cir. 1995).  “For an amendment to be futile, it must appear on its 
face that it is not actionable.”  Coble v. Derosia, 2011 WL 444961, at *4 (E.D. Cal. Feb. 
8, 2011).  An amendment is futile only if no set of facts can be proven under the 
amendment that would constitute a valid and sufficient claim.  Volungis v. Liberty Mut. 
Fire Ins. Co., 808 Fed.App’x 414, 417 (9th Cir. 2020).  A court may deny leave to 
amend due to futility or legal insufficiency if the amendment would fail a Rule 12(b)(6) 
motion to dismiss. 7  Howard v. Finander, 2017 WL 10543342, at *5 (C.D. Cal. Mar. 27, 
2017).  Courts can consider futility in the context of a request for leave to amend, 
including futility based on statutes of limitations.  See, e.g., Fowler v. Univ. of Phoenix, 
Inc., 817 Fed.App’x 442, 443 (9th Cir. 2020) (affirming dismissal with prejudice of a 
complaint where the claims were barred by the statute of limitations and amendment 
would have been futile).   
 
Although the Trustee cites Smith v. Costa Lines, Inc., 97 F.R.D. 451, 452-53 (N.D. Cal. 
1983), Leibel v. City of Buckeye, 2019 WL 4736784, at *3 (D. Ariz. Sept. 27, 2019), and 
Wright & Miller, 27A Fed. Proc., L. Ed. § 62:274, to support his position that “[f]utility 
arguments based on statutes of limitations are . . . improper” for the Court to consider at 
this juncture, this authority is inapposite.  In Smith, which is a nearly 40-year-old, out-of-
district case, the court did not decide whether the plaintiff’s amended claim was futile 
based on the statute of limitations because there was a factual dispute regarding the 
applicable limitations period.  Smith, 97 F.R.D. at 453.  Leibel did not involve a Rule 15 
motion brought after the applicable statute of limitations had run and the language that 

 
7 When ruling on a 12(b)(6) motion to dismiss, courts must construe allegations in the light most favorable 
to the plaintiff and can only consider allegations in the complaint as well as matters that are subject to 
judicial notice and documents that are properly incorporated by reference.  Khoja v. Orexigen 
Therapeutics, Inc., 899 F.3d 988, 998 (9th Cir. 2018); Johnson v. Riverside Healthcare Sys., LP, 534 F.3d 
1116, 1121-22 (9th Cir. 2008); Knox v. Davis, 260 F.3d 1009, 1012 (9th Cir. 2001).  When determining 
whether adding the claims and parties to the Jetcraft PAC would be futile, the Court only examined the 
allegations in, and documents attached to, the Jetcraft PAC, as well as documents filed in the Jetcraft AP, 
the CAVIC AP, King v. Yuntian 3 Leasing Co. Designated Activity Co., 2:19-ap-01383-SK, and the Zetta 
Singapore and Zetta USA cases, which are properly the subject of judicial notice. 
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the Trustee quotes—that the “issue [was] premature” whether a claim was time-barred 
and would “only be decided if and when the defendant . . . [brought] a motion to dismiss 
on those grounds”—is not contained in that case.  Motion at 21 (quoting Leibel, 2019 
WL 4736784, at *3).  And, contrary to the Trustee’s position, Wright & Miller, 27A Fed. 
Proc., L. Ed. § 62:274 recognizes that motions to amend may be denied where the 
claims sought to be asserted are “undoubtedly time-barred.”   
 
The Trustee also cites Howard v. Finander, 2017 WL 10543342 (C.D. Cal. Mar. 27, 
2017), and Incredible Features, Inc. v. BackChina, LLC, 2020 WL 8457480 (C.D. Cal. 
Dec. 28, 2020), in arguing that courts defer challenges to the merits of a proposed 
amended pleading until after leave to amend is granted and the amended pleading is 
filed.  Motion at 20.  In Howard, however, the plaintiff’s motion to amend did not attach a 
proposed amended complaint so the court was unable to determine whether the 
amended complaint would be susceptible to dismissal.  Howard, 2017 WL 10543342, at 
*6.  And, in Incredible Features, Incredible Features, Inc., Jeffrey Werner, and Brian 
Wolff (IF/JW/BW) filed a complaint alleging that BackChina, LLC (BackChina) infringed 
their copyrights by posting several photographs to its website without permission.  
Incredible Features, 2020 WL 8457480, at *1.  BackChina filed an answer and later 
moved for leave to amend to add an affirmative defense that the action was time-barred 
because the allegedly infringing works were removed more than three years before the 
case was filed.  Id. at *1, 2.  IF/JW/BW challenged the proposed amendment, arguing 
that adding an affirmative defense based on the statute of limitations was futile.  Id. at 
*1.  The court declined to rule on BackChina’s proposed statute of limitations defense, 
noting that IF/JW/BW’s opposition was largely based on a declaration that attested 
photographs on BackChina’s website had been displayed within three years of the 
action being filed, which was not appropriate to consider at the pleading stage.  Id. at *2.   
 

i. New Bankruptcy Counts (Counts 21 through 23) 
 

1. Statute of Limitations  
 
In the Motion, the Trustee does not address the statute of limitations for Counts 21 
through 23.  The Jetcraft/FK Defendants argue that the applicable statute of limitations 
for Counts 21 through 23 is two years, which expired on 9/15/19.  Jetcraft/FK 
Opposition at 19-20.  The Trustee does not address the statute of limitations for Counts 
21 through 23 in the Reply.  
 
Counts 21 through 23 (New Bankruptcy Counts) are avoidance and recovery claims 
brought under 11 U.S.C. §§ 547, 548 and 550: 
 

1) Count 21 – Avoidance and Recovery of Actual Intent Fraudulent Transfer under 
11 U.S.C. §§ 548 and 550, against Jetcraft Global and Jetcraft Corp.; 

2) Count 22 – Avoidance and Recovery of Constructive Fraudulent Transfer 11 
U.S.C. § 548 and 550, against Jetcraft Global and Jetcraft Corp.; and 

3) Count 23 – Avoidance and Recovery of US Preference Transfer 11 U.S.C. §§ 
547 and 550, against Jetcraft Corp. 
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The statute of limitations for §§ 547 and 548 is found in 11 U.S.C. § 546(a)(1), which 
provides: 
 

An action or proceeding under section . . . 547 [or] 548 . . . may not be 
commenced after . . . 

 
(1) the later of— 
 

(A) 2 years after the entry of the order for relief; or 
 
(B) 1 year after the appointment or election of the first trustee . . . if 
such appointment or such election occurs before the expiration of 
the period specified in subparagraph (A). 
 

Here, the petition was filed on 9/15/17, and King was appointed as the chapter 11 
trustee on 10/5/17.  Zetta USA Docket #s 1, 159; Zetta Singapore Docket #1.  The 
statute of limitations expired on 9/15/19, and unless Counts 21 through 23 relate back to 
the Original Jetcraft Complaint, they are time-barred. 
 

2. Relation Back  
 
FRCP 15(c)(1)(B) provides:  
 

(c) An amendment to a pleading relates back to the date of the original pleading 
when:  
 
. . .  
 

(B)  the amendment asserts a claim or defense that arose out of the 
conduct, transaction, or occurrence set out—or attempted to be set out—
in the original pleading . . . . 

 
“An otherwise time-barred claim in an amended pleading is deemed timely if it relates 
back to the date of a timely original pleading.”  ASARCO, LLC v. Union Pac. R. Co., 765 
F.3d 999, 1004 (9th Cir. 2014).  “An amended claim arises out of the same conduct, 
transaction, or occurrence if it will likely be proved by the ‘same kind of evidence’ 
offered in support of the original pleading.”  Id. (citing Percy v. S.F. Gen. Hosp., 841 
F.2d 975, 978 (9th Cir. 1988)).  To relate back, the original and amended pleadings 
must “share a common core of operative facts so that the adverse party has fair notice 
of the transaction, occurrence, or conduct called into question,” and the plaintiff will rely 
on “the same evidence to prove each claim.”  Echlin v. PeaceHealth, 887 F.3d 967, 978 
(9th Cir. 2018); ASARCO, 765 F.3d at 1004 (citing Martell v. Trilogy, Ltd., 872 F.2d 322, 
325 (9th Cir. 1989)).  The party asserting that relation-back applies bears the burden of 
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proof, and Rule 15(c)’s relation-back doctrine is “liberally applied.”  ASARCO, 765 F.3d 
at 1004 (citing Clipper Exxpress v. Rocky Mountain Motor Tariff Bureau, Inc., 690 F.2d 
1240, 1259 n.29 (9th Cir. 1982)); In re Enron Corp., 361 B.R. 36, 41 (Bankr. S.D.N.Y. 
2006) (indicating that the party who asserts relation-back bears the burden of proof). 
 
In the Motion, the Trustee argues that the New Bankruptcy Counts relate back to Count 
12 of the Original Jetcraft Complaint because they arise out of the conduct, 
transactions, and occurrences alleged in the Original Jetcraft Complaint, specifically, a 
transaction involving a Bombardier Global 6000 plane (Plane 16) and Zetta Singapore’s 
payment of a $5 million obligation owed to Element ($5M Obligation).  Motion at 24, 25.  
According to the Trustee, the same kind of evidence is at issue in the New Bankruptcy 
Counts as in Count 12 in the Original Jetcraft Complaint, which was a claim to avoid 
and recover preference payments to Element.  Id. at 24.  The Trustee also asserts that 
the same kind of evidence is at issue in the New Bankruptcy Counts as was at issue in 
the “other claims” against Fazal-Karim, Jetcraft Corp., and Jetcraft Global in the Original 
Jetcraft Complaint8: Geoff Cassidy’s (Cassidy)9 emails and evidence of transfers, 
removals, and concealment of property with the intent to hinder, delay or defraud 
creditors.  Id. at 25.   
 
The Jetcraft/FK Defendants respond that the New Bankruptcy Counts do not relate back 
because they rely on new facts not alleged in the Original Jetcraft Complaint.  
Jetcraft/FK Opposition at 21-24 (citing Echlin v. PeaceHealth, 887 F.3d 967 (9th Cir. 
2018)).  They assert that Count 21 (avoidance and recovery of actual intent fraudulent 
transfer - Plane 16) is based on an email from Cassidy that was not mentioned in the 
Original Jetcraft Complaint.  Id. at 23-24.  They argue that Count 22 (avoidance and 
recovery of constructive fraudulent transfer - Plane 16) is based on Zetta Singapore not 
receiving reasonably equivalent value when it sold Plane 16 to Jetcraft Global, which 
was not alleged in the Original Jetcraft Complaint.  Id. at 23.  And, they allege that 
Count 23 stems from a repurchase agreement (Repurchase Agreement) between 
Jetcraft Corp. and Element where Jetcraft Corp. guaranteed the $5M Obligation, none 
of which was alleged in the Original Jetcraft Complaint.  Id. at 22-23.   
 
The Jetcraft/FK Defendants highlight that the Original Jetcraft Complaint contained only 
one claim against them involving Plane 16—Count 16—which was brought under § 542.  
Id. at 25.  They contend that the Trustee cannot rely on the same evidence needed to 
prove a turnover claim as he will need to prove the New Bankruptcy Counts.  Id. at 24-

 
8 Count 16 of the Original Jetcraft Complaint, which was a § 542 claim for “Turnover of Property of the 
Estate,” was brought against Jetcraft Corp. and Jetcraft Global, regarding the profits from Plane 16’s 
resale.  This was the only count that was brought against any of the Jetcraft/FK Defendants involving 
Plane 16.  Original Jetcraft Complaint ¶¶ 386-93.  The Court therefore interprets the Trustee’s reference 
to “other claims” to mean Count 16.   
 
9 Cassidy was the Managing Director of Zetta Singapore and a director of Zetta Singapore from July 2015 
until August 2017.  Jetcraft PAC ¶ 1. 
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25.  According to the Jetcraft/FK Defendants, Count 16 of the Original Jetcraft 
Complaint involved Jetcraft Global’s or Jetcraft Corp.’s resale of Plane 16 to a third 
party, whereas the New Bankruptcy Counts involve Zetta Singapore’s sale of Plane 16 
to Jetcraft Global and payment of the proceeds of that sale to Element.  Id. at 24, 26 
(citations omitted).   
 
The Trustee replies that the Jetcraft/FK Defendants wrongly focus on whether the new 
claims have the same elements as the previous claims, not whether the claims “share a 
common core of operative facts sufficient to impart fair notice of the transaction, 
occurrence, or conduct called into question.”  Reply at 30-31.  He contends that the 
case on which the Jetcraft/FK Defendants rely, Echlin v. PeaceHealth, 887 F.3d 967 
(9th Cir. 2018), is inapposite, and nothing in the Jetcraft PAC would significantly alter 
the pleadings.  Id. at 32.  According to the Trustee, Counts 21 through 23 arise out of 
Zetta Singapore buying Plane 16, selling it to Jetcraft Corp. and paying the $5M 
Obligation to Element, which the Original Jetcraft Complaint also discussed.  Id. at 40 
(citing Original Jetcraft Complaint ¶¶ 160-67 & Sch. 5).  The Trustee argues that the 
Original Jetcraft Complaint alleged that the Debtors did not receive reasonably 
equivalent value and were insolvent at the time of Plane 16’s transaction.  Id. at 40-41 
(citing Original Jetcraft Complaint ¶¶ 160-67).   
 
Count 12 of the Original Jetcraft Complaint, which was brought under 11 U.S.C. §§ 547 
and 55010 against Element and ECN, provided as follows: 
 

1) As part of a transaction for Plane 10, which was a Bombardier aircraft that the 
debtors bought from Orion, Zetta Singapore was obligated to make a payment to 
Element but failed on several occasions to do so.  Original Jetcraft Complaint ¶¶ 
130, 161.   

2) To pay off the $5M Obligation to Element, Cassidy entered into a transaction to 
buy Plane 16 from Falconwing Limited (Falconwing), which was owned by Fok 
Kin Canning (Fok) and Wu Kebo (Wu), and re-sell it to Jetcraft Global.  Id. ¶ 162.   

3) In early August 2017, Zetta Singapore executed an aircraft purchase agreement 
to buy Plane 16 from Falconwing at least in part for “block hours,”11 and at 
approximately the same time, Zetta Singapore and Jetcraft Global executed an 
aircraft purchase agreement under which Zetta Singapore would sell Plane 16 to 
Jetcraft Global.  Id. ¶ 163.   

 
10  11 U.S.C. § 550 is a “secondary cause of action” and is implicated only after a trustee prevails under 
the avoidance sections of the Bankruptcy Code.  In re Patts, 470 B.R. 234, 242 (Bankr. D. Mass. 2012) 
(internal citations omitted). 
  
11 Block hours were prepaid hours for a jet charter at a fixed price.  Jetcraft PAC ¶ 101.  
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4) Cassidy entered into the Plane 16 transaction to benefit Element and Fazal-
Karim, “with whom he had a special relationship,” at the expense of other 
creditors.  Id. ¶ 164.   

5) Cassidy admitted in an 8/10/17 email (8/10/17 Email) to James Seagrim 
(Seagrim)12 and Matthew Walter (Walter)13 that he had to increase the number of 
block hours because the Debtors were “unable to provide security that [they] can 
fulfill [their] obligations over time,” were “desperate for the deal and money,” and 
needed “urgent immediate cash to fulfill [their] obligations.”  Id. ¶ 165.  Cassidy 
indicated that he was “extracting immediate cash to pay for obligations” while 
“any downside of the transaction can be realised in years to come when the 
company is stable.”  Id. ¶ 165.   

6) In the 90 days before the petition date, the Debtors made transfers to Element.  
Id. ¶ 344.  Plane 16’s transaction closed on 8/16/17, and on that day, the Debtors 
transferred $5 million to Element through an escrow agent.  Id. ¶¶ 166 & Sch. 
5.14 

7) The transfer was made while the Debtors were insolvent.  Id. ¶ 345.  
8) The transfer was to or for the benefit of a creditor pursuant to 11 U.S.C. § 

547(b)(1).  Id. ¶ 346.   
9) At that time, Element was a creditor of the Debtors because the Debtors owed it 

for Plane 10.  Id. ¶ 347.  
10) The transfer benefitted Element by reducing a debt the Debtors owed for 

financing Plane 10.  Id. ¶ 348.  
11) The transfer was made on account of an antecedent debt owed by the Debtors 

under aircraft loan agreements made before the transfer was made.  Id. ¶ 349.  
12) The transfer enabled Element to recover more than it would have received under 

chapter 7 if the transfer had not been made and had Element received payment 
of the debt to the extent provided by the Bankruptcy Code.  Id. ¶¶ 350-51.   

13) Pursuant to § 547, the Trustee is entitled to avoid the transfer, and the transfer is 
recoverable pursuant to § 550.  Id. ¶¶ 352, 354.  

14) Element was the initial transferee of the transfer.  Id. ¶ 353.  
 
Count 16 of the Original Jetcraft Complaint, which was brought under 11 U.S.C. § 542 
against Jetcraft Corp. and Jetcraft Global, provided as follows:  
 

 
12 Seagrim was the Debtors’ Director of Operations and a Director of Zetta Singapore and Zetta USA.  
Original Jetcraft Complaint ¶ 19.  
 
13 Walter was the Debtors’ Director of Sales and a Director of Zetta Singapore and Zetta USA.  Original 
Jetcraft Complaint ¶ 20.  
 
14 Schedule 5 to the Original Jetcraft Complaint indicated that the $5 million transfer was to ECN, which 
conflicted with ¶¶ 166 and 346 of the Original Jetcraft Complaint, which alleged that the transfer was to 
Element.    
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1) On 8/9/17, Zetta Singapore and Jetcraft Global entered into an agreement under 
which they agreed to split the profits from the resale of Plane 16 (Side Letter 
Agreement).  Original Jetcraft Complaint ¶ 387.  

2) Upon information and belief, Jetcraft Corp. or Jetcraft Global sold Plane 16 to a 
“third party” after the petition date.  Id. ¶ 388.   

3) The portion of the net profit due to Zetta Singapore under the Side Letter 
Agreement would be property of the Debtors’ estate.  Id. ¶ 389.  

4) The portion of the net profit due to Zetta Singapore under the Side Letter 
Agreement would be a debt owed to Zetta Singapore, which is payable on 
demand and not subject to offset under § 553.  Id. ¶ 391.  

5) Jetcraft Corp. or Jetcraft Global must turn over the portion of the net profit due to 
Zetta Singapore under the Side Letter Agreement from the sale of Plane 16 to 
the Trustee for the benefit of the Debtors’ estates.  Id. ¶ 392.   

 
In the Jetcraft PAC, the Trustee seeks to add the New Bankruptcy Counts regarding 
Plane 16.  Count 21 of the Jetcraft PAC, which is brought under 11 U.S.C. §§ 548 and 
550 against Jetcraft Global and Jetcraft Corp., alleges as follows:  
 

1) As part of the transaction for Plane 10, Zetta Singapore was obligated to pay the 
$5M Obligation to Element.  Jetcraft Corp. entered into the Repurchase 
Agreement to repurchase Plane 10 if the Debtors defaulted.  Jetcraft PAC ¶ 815.   

2)  On 8/7/17, Zetta Singapore and Jetcraft Global executed an aircraft purchase 
agreement under which Zetta Singapore would sell Plane 16 to Jetcraft Global 
for .  Id. ¶ 816.  

3) On 8/8/17, Zetta Singapore, Fok, Wu, and Falconwing entered into an aircraft 
purchase agreement under which Zetta Singapore agreed to buy Plane 16 from 
Falconwing.  Id. ¶ 817.  The transaction documents indicated that the value of 
Plane 16 was $11 million and Zetta Singapore agreed to buy Plane 16 with 1,500 
block hours.  Id. ¶ 230.   

4) On 8/15/17, Insured Aircraft Title Service (IATS), at the direction of Zetta 
Singapore, wired $5 million of the purchase price of Plane 16, which it received 
from “Jetcraft’s” account, to Element on behalf of Zetta Singapore to pay off the 
$5M Obligation and release the Jetcraft Corp. guarantee.  Id. ¶ 818.  IATS 
received the $5 million from Jetcraft Corp.  Id. ¶ 231.  

5) In a 9/5/17 email (9/5/17 Email) to Michael O’Keefe (O’Keefe)15 and Fazal-Karim, 
Cassidy stated that the purpose of this transaction was to benefit Element, Fazal-
Karim, and Jetcraft Corp. over Zetta Singapore’s other creditors: “It was good my 
last deed at Zetta was to get the USD$5m to you.  Thanks to you and Element 
and [] Fazal-Karim for the time and assistance in closing that saga out.”  Id. ¶ 
819.   

 
15 According to the Jetcraft PAC, O’Keefe was the Vice President of Capital Markets in ECN’s Aviation 
Finance Division.  Jetcraft PAC ¶ 67.  
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6) In the alternative, Cassidy was operating the Debtors as a fraudulent scheme or 
Ponzi-like scheme, or both, to enrich himself at the expense of creditors, and 
thus had the actual intent to delay, hinder or defraud creditors.  Cassidy 
specifically asserted in an email to Seagrim and Walter justifying the transaction 
that the “transaction is about extracting immediate cash to pay for obligations, 
any downside of the transaction can be realised in years to come when the 
company is stable.”  Id. ¶ 820.  

7) In the alternative, the badges of fraud are present in this transaction.  Id. ¶ 821.  
8) The transfers involved Zetta Singapore’s property, namely the block hours, Plane 

16 after it was purchased from Falconwing, and the $5 million in proceeds used 
to pay the $5M Obligation.  Id. ¶ 822.  

9) The transfers were made less than two years before the petition date.  Id. ¶ 821.  
10) The transfers of Plane 16 and the $5 million are avoidable under § 548(a)(1)(A) 

and recoverable under § 550(a).  Id. ¶¶ 824-25.   
 
Count 22 of the Jetcraft PAC is brought under 11 U.S.C. §§ 548 and 550 against 
Jetcraft Global and Jetcraft Corp.  It alleges essentially the same facts as Count 21, but 
seeks avoidance and recovery of a constructive fraudulent transfer, rather than 
avoidance and recovery of an actual intent fraudulent transfer, and provides that: 
 

1) Zetta Singapore did not receive reasonably equivalent value for the transfers of 
Plane 16 and the $5 million to Element because it bought Plane 16 for $11 
million from Falconwing and sold it to Jetcraft Global for  and a 
percentage of the profits on any resale under the Side Letter Agreement, then 
used $5 million from the proceeds to pay off the $5M Obligation to Element to 
release Jetcraft Corp.’s guarantee.  Jetcraft PAC ¶ 831.   

2) Zetta Singapore was insolvent, had insufficient capital, or was incurring debts 
beyond its ability to repay, because as Cassidy admitted at the time of the 
transaction for Plane 16, “the company is unable to provide security that it can 
fulfill its obligations over time” and is “desperate for the deal and money” having 
repeatedly failed to pay the $5M Obligation.  Id. ¶ 832.  

3) Under §§ 547 and 550, the Trustee is entitled to avoid and recover the value of 
Plane 16 from Jetcraft Global, and the $5 million payment from Jetcraft Corp.  Id. 
¶¶ 835-36.  

 
Count 23 of the Jetcraft PAC, which is brought under 11 U.S.C. §§ 547 and 550 against 
Jetcraft Corp., makes the following allegations that differ from those of Counts 21 and 
22:  
 

1) In the 90 days before the petition date, Zetta Singapore made a $5 million 
transfer to Element for the benefit of Jetcraft Corp.  ¶ 838.   

2) The $5 million transfer occurred while the Debtors were insolvent.  Id. ¶ 843.   
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3) The transfer was made on account of a $5 million antecedent debt, namely, the 
$5M Obligation, which Jetcraft Corp. had guaranteed under the Repurchase 
Agreement.  Id. ¶ 844.   

4) The transfer was for the benefit of Jetcraft Corp., which was a creditor under § 
547(b)(1), because it eliminated the $5M Obligation and discharged Jetcraft 
Corp.’s guarantee obligations under the Repurchase Agreement with Element.  
Id. ¶ 845.   

5) The transfer enabled Jetcraft Corp. to recover more than it would have received 
as a creditor in the chapter 7 cases, if the transfer had not been made, and if it 
had received payment of its debts to the extent provided by the Bankruptcy 
Code.  Id. ¶¶ 846-47.  

6) The $5 million transfer to Element for the benefit of Jetcraft Corp. is avoidable 
and recoverable under §§ 547 and 550(a).  Id. ¶¶ 848-50. 

 
A. Relation Back to Count 12 

 
In Count 12 of the Original Jetcraft Complaint, the Trustee sought to avoid and recover, 
among other things, the $5 million transfer from Zetta Singapore to ECN and Element.  
Original Jetcraft Complaint ¶¶ 343-55 & Sch. 5.  The New Bankruptcy Counts also seek 
avoidance and recovery of this same transfer, but from Jetcraft Global and/or Jetcraft 
Corp., not from ECN and Element.  Jetcraft PAC ¶¶ 825, 836, 850.   
 
Although not cited by the parties, Glover v. F.D.I.C., 698 F.3d 139 (3d Cir. 2012), 
provides guidance regarding the propriety of the Trustee’s attempt to replace Element 
and ECN, who were the defendants in Count 12 of the Original Jetcraft Complaint, with 
Jetcraft Global and/or Jetcraft Corp., who are the defendants in the New Bankruptcy 
Counts.  In Glover, Mary Glover (Glover) filed a complaint against Washington Mutual 
Bank, F.A. (WaMu), Wells Fargo Home Mortgage (WF), Mark Udren, and the Udren 
Law Offices, P.C. (together with Mark Udren, the Udren Defendants), premised on 
“broadly alleged violations” of the Fair Debt Collection Practices Act (FDCPA).  Glover, 
698 F.3d at 143.  Glover alleged that WaMu and WF violated the FDCPA by failing to 
withdraw a foreclosure complaint after agreeing to a loan modification.  Id. at 147.  More 
than two years later, Glover filed an amended complaint, which added a count against 
the Udren Defendants for FDCPA violations arising out of their alleged failure to 
voluntarily discontinue the foreclosure action after Glover signed the loan modification 
agreement.  Id. at 143.  The court granted the Udren Defendants’ motion to dismiss, 
finding that the FDCPA claim was time barred and did not relate back.  Id. at 144, 145.  
Glover appealed and the Third Circuit affirmed, noting that “the Federal Rules do not 
place the onus on the defendant to piece together the disparate fragments of a 
disjointed complaint to distill the essence of a claim,” and Glover did not provide any 
clue in the original pleading that the Udren Defendants were liable for failing to 
discontinue the foreclosure complaint.  Id. at 148.   
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Here, much like the FDCPA claim in Glover, Count 12 was originally pled against ECN 
and Element.  Jetcraft Corp. and Jetcraft Global were not even mentioned in Count 12 
and they did not receive any notice that the Trustee believed they were culpable for the 
conduct at issue in that count.  Therefore, the Court finds that the New Bankruptcy 
Counts do not relate back to Count 12 of the Original Jetcraft Complaint.  
 
Further, the New Bankruptcy Counts will rely on different kinds of evidence than what 
would have been required to prove Count 12 of the Original Jetcraft Complaint.  To 
establish the preference claim against ECN and Element alleged in Count 12 of the 
Original Jetcraft Complaint, the Trustee would have had to prove that he sought to avoid 
a transfer of an interest of the Debtors in property:  
 

(1) to or for the benefit of Element or ECN; 
(2) for or on account of an antecedent debt owed by the Debtors before such 

transfer was made; 
(3) made while the Debtors were insolvent; 
(4) made on or within 90 days before the date of the filing of the petition; and 
(5) that enabled Element and ECN to receive more than they would receive if— 

(A) the case were a case under chapter 7 of this title; 
(B) the transfer had not been made; and 
(C) they received payment of such debt to the extent provided by the 

provisions of this title. 
 
11 U.S.C. § 547(b); In re Powerine Oil Co., 59 F.3d 969, 971-72 n.2 (9th Cir. 1995).  
 
In contrast, to prove the preference claim in Count 23 of the PAC, the Trustee would 
need to prove that the $5 million transfer from Zetta Singapore to Element:  

(1) was to or for the benefit of Jetcraft Corp.; and 
(2) enabled Jetcraft Corp. to receive more than it would receive if the case were 

a chapter 7, the transfer had not been made; and it received payment of such 
debt to the extent provided by the provisions of this title. 

 
And, in support of Count 23, the Trustee alleges that as part of the “complex” 
transaction for Plane 10, Zetta Singapore incurred the $5M Obligation to Element, and 
Jetcraft Corp. entered into the Repurchase Agreement with Element to guarantee 
repayment of the $5M Obligation.  Jetcraft PAC ¶¶ 181-91, 199, 225, 839, 844.  The 
Jetcraft PAC alleges that an 8/15/17 $5 million transfer from Zetta Singapore to Element 
benefitted Jetcraft Corp. by eliminating the $5M Obligation and discharging Jetcraft 
Corp.’s guarantee under the Repurchase Agreement.  Id. ¶ 845.  Count 12 of the 
Original Jetcraft Complaint did not mention the Repurchase Agreement, and the Court 
finds that it does not relate back.  See Williams v. Boeing Co., 517 F.3d 1120, 1133 (9th 
Cir. 2008). 
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Further, to establish the § 548 claims in Counts 21 and 22 of the PAC, the Trustee 
would have to establish that the Debtors:  
 

(A) transferred Plane 16 to Jetcraft Global and the $5M Obligation to Element 
with actual intent to hinder, delay, or defraud any entity to which the Debtors 
were or became, on or after the date that such transfers were made, indebted; or 
(B)(i) received less than a reasonably equivalent value in exchange for such 
transfers; and 

(ii)(I) were insolvent on the date that such transfers were made, or become 
insolvent as a result of such transfers; 

(II)  were engaged in business or a transaction, or were about to engage in 
business or a transaction, for which any property remaining with the Debtors 
was an unreasonably small capital; or 
(III) intended to incur, or believed that the Debtors would incur, debts that 
would be beyond the Debtors’ ability to pay as such debts matured.  

 
In support of Count 21 of the Jetcraft PAC, the Trustee needs to prove fraud, including 
Cassidy’s fraudulent intent and he seeks to do so with: 1) the Repurchase Agreement, 
in which Jetcraft Corp. guaranteed the $5M Obligation to Element; 2) the 9/5/17 Email, 
in which Cassidy stated that the purpose of the $5 million transfer to Element was to 
benefit Element, Fazal-Karim, and Jetcraft Corp. over Zetta Singapore’s other creditors; 
or 3) the badges of fraud.  Jetcraft PAC ¶¶ 234-35, 815, 819, 821.  Neither fraud nor 
Cassidy’s fraudulent intent were mentioned or at issue in Count 12 of the Original 
Jetcraft Complaint.  Therefore, Count 21 of the Jetcraft PAC addresses a new legal 
theory and relies on different types of evidence than Count 12 of the Original Jetcraft 
Complaint, and it does not relate back.  See Williams v. Boeing Co., 517 F.3d 1120, 
1133 (9th Cir. 2008) (indicating that a claim did not relate back because it was a new 
legal theory depending on different facts).  
 
Count 22 of the Jetcraft PAC alleges that Zetta Singapore did not receive reasonably 
equivalent value for Plane 16 because it bought that aircraft from Falconwing for block 
hours worth $11 million and sold it to Jetcraft Global for , then used the 
proceeds to pay off the $5M Obligation and release Jetcraft Corp. from its guarantee 
under the Repurchase Agreement.  Jetcraft PAC ¶¶ 228, 831.  In contrast, Count 12 of 
the Original Jetcraft Complaint did not allege the value of Plane 16 or that Zetta 
Singapore received less than reasonably equivalent value for that aircraft, which is not 
surprising because Count 12 of the Original Jetcraft Complaint was brought under § 
547, and reasonably equivalent value is not an element of that statute.  Count 22 
therefore relies on additional facts not at issue in Count 12 and does not relate back.  
See Williams, 517 F.3d at 1133.  
 
In an attempt to distinguish Echlin v. PeaceHealth, 887 F.3d 967 (9th Cir. 2018), the 
Trustee contends that the Court should focus on whether the claims “share a common 
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core of operative facts” rather than whether they have the same elements as the claims 
asserted in the Original Jetcraft Complaint.  In Echlin, Michelle Echlin (Echlin) sued 
Computer Credit, Inc. (CCI) for “flat-rating,” which is creating a misleading belief that it 
was meaningfully involved in the collection of a debt before the debt was actually sent to 
collections, in violation of the FDCPA.  Echlin, 887 F.3d at 971.  CCI moved for 
summary judgment, and in response, Echlin argued that CCI’s practices violated 
FDCPA § 1692e(5).  Id.  The district court granted CCI’s motion for summary judgment 
and struck the § 1692e(5) “claim” that Echlin argued in her response to the summary 
judgment motion because Echlin had not fairly raised a § 1692e(5) claim in the 
complaint.  Id.  The court further held that even if Echlin had moved to amend the 
complaint, any amendment to add a § 1692e(5) claim would be futile because it was 
barred by the FDCPA’s statute of limitations.  Id.  Echlin appealed and conceded that 
the statute of limitations had expired for a § 1692e(5) claim, but she argued that the § 
1692e(5) claim should relate back to her original complaint.  Id. at 978.  The Ninth 
Circuit highlighted that Echlin did not make a relation-back argument to the district court, 
but even if she had, it would have been unpersuasive because a § 1692e(5) claim 
raised “questions that simply [were] not presented by her flat-rating claims”: whether 
CCI was a “debt collector” and whether CCI threatened to take any action against her 
that it had no authority or intention to take.  Id. at 978-79.  The court highlighted that the 
first question contradicted the allegations of Echlin’s complaint, and both issues would 
turn on different evidence than the flat-rating claims.  Id. at 978.  Like Echlin, the New 
Bankruptcy Counts raise new questions that will turn on different evidence than Count 
12 of the Original Jetcraft Complaint and the Court finds that the New Bankruptcy 
Counts do not relate back to Count 12.   
 

B. Relation Back to Count 16 
 
In Count 16 of the Original Jetcraft Complaint, the Trustee sought turnover of funds from 
Jetcraft Corp. and Jetcraft Global arising from the resale of Plane 16 by Jetcraft Corp. or 
Jetcraft Global to a “third party” after the petition date.  Original Jetcraft Complaint ¶¶ 
386-93.  Specifically, Count 16 sought turnover of the net profit due to Zetta Singapore 
from Jetcraft Global under the Side Letter Agreement.  The New Bankruptcy Counts, in 
contrast, seek avoidance and recovery of the: 1) transfer of Plane 16 from Zetta 
Singapore to Jetcraft Global; and 2) $5 million transfer from Zetta Singapore to Element.  
“In avoidance litigation, each transfer is treated as a separate transaction for purposes 
of applying the ‘relation back’ doctrine,” and an amended complaint will not relate back if 
it is based on new facts and different transactions.  In re M. Fabrikant & Sons, Inc., 447 
B.R. 170, 182 (Bankr. S.D.N.Y. 2011); see also In re Meridian Auto. Sys.—Composite 
Operations, Inc., 2007 WL 4322527, at *4 (Bankr. D. Del. Dec. 5, 2007) (indicating that 
many courts have held that each transfer in an avoidance action is a separate and 
distinct transaction between the debtor and creditor).  Because Count 16 of the Original 
Jetcraft Complaint involved a different transfer than the New Bankruptcy Counts, the 
New Bankruptcy Counts do not relate back.   
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Further, Count 16 of the Original Jetcraft Complaint, which alleged a § 542 claim, 
required the Trustee to show that:  
 

1) the property (the net profit due from Jetcraft Global to Zetta Singapore under the 
Side Letter Agreement) is in the possession, custody, or control of a noncustodial 
third party;  

2) the property constitutes property of the estate;  
3) the property is of a type that the Trustee could use, sell or lease pursuant to 

section 363 or that the Debtors could exempt under § 522; and  
4) the property is not of inconsequential value or benefit to the estate.  

 
In re Newgent Golf, Inc., 402 B.R. 424, 435 (Bankr. M.D. Fla. 2009).  As discussed 
above, in the New Bankruptcy Claims, the Trustee alleges facts regarding: 
 

1) Fraud and Cassidy’s fraudulent intent under § 548 (Count 21);  
2) Plane 16’s value to show reasonably equivalent value under § 548 (Count 22); 

and 
3) The Debtors’ solvency, what Jetcraft would have received in a chapter 7 if the $5 

million transfer to Element had not occurred, and the discharge of Jetcraft’s 
guarantee under the Repurchase Agreement, to show that Jetcraft Corp. 
benefitted from Zetta Singapore’s $5 million transfer to Element under § 547 
(Count 23).   

 
None of those facts were alleged or required to prove any of the elements of Count 16 
of the Original Jetcraft Complaint.  Therefore, the Court finds that the New Bankruptcy 
Counts do not relate back to Count 16 of the Original Jetcraft Complaint.   
 
While the Trustee argues that the New Bankruptcy Counts must only arise from the 
“same conduct and transaction at issue” in the Original Jetcraft Complaint, the cases he 
cites are inapposite.  In Mann v. GTCR Golder Rauner, LLC, 351 B.R. 714 (D. Ariz. 
2006), the court held that a § 547 claim in the amended complaint related back to a § 
548 claim in the original complaint against the same defendant regarding the same 
transfer.  Likewise, in In re Frank Santora Equip. Corp., 202 B.R. 543 (Bankr. E.D.N.Y. 
1996), the court held that a fraudulent transfer claim under § 548 related back to a claim 
in the original complaint against the same defendant to avoid the same transfer under § 
547.  In In re Cellular Express of Ariz., Inc., 275 B.R. 357 (Bankr. D. Ariz. 2002), the 
court held that avoidance and recovery claims to avoid specific transfers did not relate 
back to allegations in a complaint that merely stated that preferential and fraudulent 
transfers were made without identifying any transactions.  And, the court in In re 
Damon’s Intern., Inc., 500 B.R. 729 (Bankr. W.D. Pa. 2013), held that new § 547 claims 
related back to a complaint that provided that the trustee may learn of additional 
transfers and intended to avoid and recover all such transfers.  
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Further, in In re Juliet Homes, LP, 2011 WL 6817928 (Bankr. S.D. Tex. Dec. 28, 2011), 
the chapter 7 trustee for the estates of Juliet Homes, LP and Juliet GP, LLC (Juliet 
Debtors), Joseph Hill, and the chapter 7 trustee of the estate of Douglas Brown (Brown), 
Steve Smith (together with Joseph Hill, Hill/Smith), filed a complaint against Brown, 
investors in the Juliet Debtors (Investors), and five entities affiliated with the Juliet 
Debtors (Affiliates).  The complaint alleged, among other things, that Brown and the 
Juliet Debtors had engaged in a Ponzi scheme and made avoidable preferential or 
fraudulent transfers to themselves, the Investors, and the Affiliates.  Id. at *2.  Hill/Smith 
filed an amended complaint, which alleged new fraudulent and preferential transfers 
against Brown, the Investors, and the Affiliates.  Id. at *6.  The court held that the claims 
to avoid and recover the new transfers related back because Hill/Smith sought only to 
add transfers against existing defendants, and the fraudulent transfers alleged in the 
original complaint and the new transfers alleged in the amended complaint were part of 
the same course of conduct.  Id. at *6-7.  Unlike the original complaint in Juliet Homes, 
the Original Jetcraft Complaint did not include a fraudulent transfer or preferential 
transfer claim against Jetcraft Global or Jetcraft Corp. regarding the transaction for 
Plane 16.  For the reasons stated above, the Court finds that the New Bankruptcy 
Counts do not relate back to Count 16 of the Original Jetcraft Complaint, and the 
Jetcraft/FK Defendants have met their burden of showing that the New Bankruptcy 
Counts are futile.  
 

ii. Commercial Bribery Counts (Counts 3 and 26 through 29) 
 
The Trustee contends the Court dismissed the bribery claims in the Original Jetcraft 
Complaint because he had not identified a basis for civil, as opposed to criminal, 
liability.  Motion at 21.  In response to the Court’s ruling, the Trustee alleges that the 
Jetcraft PAC includes claims under the Robinson-Patman Act (RPA), the Racketeering 
Influenced and Corrupt Organization Act (RICO) and the New York Commercial Bribery 
Statute.  Id. at 22.  According to the Trustee, these claims are not futile because they 
allow for private civil actions unrelated to government officials or fraud against the 
government.  Id. at 23.  BAC/BI/LI contend that the California Penal Law claim is futile 
because it does not provide for a private right of action.  BAC/BI/LI Opposition at 23-26.  
The Jetcraft/FK Defendants respond that all of these claims are futile because: 1) the 
RPA claims are time-barred; 2) the RICO claims are time-barred; and 3) the New York 
Commercial Bribery Statute does not provide for a private right of action.  Jetcraft/FK 
Opposition at 27-32.  The Trustee replies that: 1) the RPA claim relates back; 2) the 
RICO claims relate back; 3) New York courts recognize a private right of action for 
commercial bribery; and 4) the California Penal Law claim is a predicate for the unfair 
competition law (UCL) claim, which is supported by California law.  Reply at 32-39.  
 

1. California Business & Professions Code § 17200 and 
California Penal Code § 641.3 Claim (Count 3) 

Case 2:19-ap-01382-SK    Doc 241-1    Filed 07/13/21    Entered 07/13/21 08:45:35    Desc
Memorandum of Decision    Page 23 of 47

Case 2:19-ap-01382-SK    Doc 246    Filed 07/15/21    Entered 07/15/21 18:00:09    Desc
Main Document      Page 29 of 54



24 
 

 
The Trustee asserts Count 3 is not futile because it allows for private rights of action for 
commercial bribery.  Motion at 23.  BAC/BI/LI respond that there is no private right of 
action under California Penal Code § 641.3.  BAC/BI/LI Opposition at 23-24.  The 
Trustee replies that the claim in Count 3 is supported by long-standing California law.  
Reply at 37-39.    
 
Count 3 asserts a claim under California Business & Professions Code § 17200, Unfair 
Competition, and California Penal Code § 641.3 against Jetcraft and Bombardier.  
Section 17200 of the Cal. Bus. & Prof. Code provides that, “unfair competition shall 
mean and include any unlawful, unfair and fraudulent business act or practice . . . .”  
Section 641.3 of the Cal. Penal Code, which is titled “Commercial bribery,” provides 
that:  
 

(a) Any employee who solicits, accepts, or agrees to accept money or any thing 
of value from a person other than his or her employer . . . corruptly and 
without the knowledge or consent of the employer, in return for using or 
agreeing to use his or her position for the benefit of that other person, and 
any person who offers or gives an employee money or any thing of value 
under those circumstances, is guilty of commercial bribery. 

(b) . . . . 
(c) Commercial bribery is punishable by imprisonment in the county jail for not 

more than one year if the amount of the bribe is one thousand dollars 
($1,000) or less, or by imprisonment in the county jail, or in the state prison 
for 16 months, or two or three years if the amount of the bribe exceeds one 
thousand dollars ($1,000). 

 
The Trustee seems to agree that there is no private right of action under California 
Penal Code § 641.3, and courts that have addressed the issue uniformly hold that this is 
true.  Reply at 37; see, e.g., Joint Stock Co. v. Riviera Travel & Tours, Inc., 2012 WL 
13201662, at *3 (C.D. Cal. Nov. 6, 2012) (citing Fuego Cubano Corp. v. Equip. Sales & 
Serv., Inc., 2003 WL 932451, at *4 (Cal. Ct. App. Mar. 10, 2003) (“Penal Code section 
641.3 is just that, i.e., a penal code provision intended by the Legislature to provide for 
penal consequences should commercial bribery be proven beyond a reasonable doubt 
under the statute.  It is a statute designed to protect the populace at large and is 
intended to be prosecuted by law enforcement on behalf of the People of California and 
not as a private remedy in a civil suit.”).   
 
But, “a private plaintiff may bring a UCL action even when ‘the conduct alleged to 
constitute unfair competition violates a statute for the direct enforcement of which there 
is no private right of action.’”  Kasky v. Nike, Inc., 27 Cal.4th 939, 950 (2002) (quoting 
Stop Youth Addiction, Inc. v. Lucky Stores, Inc., 17 Cal.4th 553, 565 (1998) (holding 
that a plaintiff could bring a UCL claim predicated on violation of Cal. Penal Code § 308 
because the plaintiff was not suing under, or to enforce, Cal. Penal Code § 308 but was 
seeking to enforce the UCL), superseded by Arias v. Superior Court, 46 Cal.4th 969, 
977 (2009)); Davis v. HSBC Bank Nevada, N.A., 691 F.3d 1152 (9th Cir. 2012) (noting 
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that § 17200 “borrows violations of other laws” and “virtually any state, federal or local 
law can serve as the predicate” for § 17200) (internal citations omitted); McKell v. Wash. 
Mut., Inc., 142 Cal. App.4th 1457, 1474 (2006) (noting that under the UCL, unlawful 
business practices include anything that can be called a business practice and is 
forbidden by law, including violations of civil or criminal law); see also Rose v. Bank of 
Am., N.A., 57 Cal.4th 390, 397 (2013) (holding that the plaintiffs could bring a UCL 
claim predicated on a violation of the federal Truth in Savings Act, under which there 
could be no civil actions for damages, because the plaintiffs were not suing to enforce 
the Truth in Savings Act but were instead suing under the UCL).  Although BAC/BI/LI 
cite Cole v. Asurion Corp., 2010 WL 1407310, at *4 (C.D. Cal. Apr. 6, 2010), and 
Valentine v. GEP Cencast, LLC, 2014 WL 6679097, at *5 (Cal. Ct. App. Nov. 25, 2014), 
in arguing that every attempt to assert Cal. Penal Code § 641.3 as a UCL predicate act 
has been unsuccessful, neither case turned on whether there is a private right of action 
under § 641.3.  The Court therefore finds that to the extent the Cal. Penal Code § 641.3 
claim is raised as a predicate for the UCL claim in Count 3, the proposed amendment is 
not futile.16 
 

2. Robinson-Patman Act Claim (Count 26)  
 

A. Statute of Limitations 
 
In the Motion, the Trustee does not address the RPA’s statute of limitations.  The 
Jetcraft/FK Defendants argue that the RPA claim is subject to a four-year statute of 
limitations that begins to run with the commission of the act that causes the injury, and 
the predicate RPA acts occurred more than four years before the Trustee sought leave 
to add the RPA claim.  Jetcraft/FK Opposition at 30-31 & n.9 (citing 15 U.S.C. § 15b).  
The Trustee does not address the RPA statute of limitations in the Reply.   
 
Title 15 U.S.C. § 13(c) of the RPA provides:  
 

It shall be unlawful for any person engaged in commerce, in the course of 
such commerce, to pay or grant, or to receive or accept, anything of value 
as a commission, brokerage, or other compensation, or any allowance or 
discount in lieu thereof, except for services rendered in connection with 
the sale or purchase of goods, wares, or merchandise, either to the other 
party to such transaction or to an agent, representative, or other 
intermediary therein where such intermediary is acting in fact for or in 
behalf, or is subject to the direct or indirect control, of any party to such 
transaction other than the person by whom such compensation is so 
granted or paid. 

 
RPA claims are governed by a four-year statute of limitations, which accrues when a 
defendant commits an act that injures a plaintiff’s business.  Giuffre Motor Car Co., LLC 
v. Kia Motors Am., Inc., 2016 WL 5477599, at *5 (E.D.N.Y. Sept. 29, 2016) (citing 15 

 
16  Because neither the Trustee nor BAC/BI/LI address the applicable statute of limitations for a UCL 
claim predicated on a violation of Cal. Penal Code § 641.3, the Court need not address that issue.   
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U.S.C. § 15b); see also Multidistrict Vehicle Air Pollution AMF, Inc., 591 F.2d 68, 70 (9th 
Cir. 1979) (indicating that a civil cause of action under the antitrust laws arises each 
time the plaintiff’s interest is invaded to his or her damage, and the statute of limitations 
begins to run at that time).   
 
Here, Count 26 is based on the “First and Second Kickbacks,” “F1 Tickets,” and the 
“Nyota Credit.”  Jetcraft PAC ¶¶ 862-73.  According to the Jetcraft PAC: 
 

1) The “First Kickback” (First Kickback) was a $500,000 bribe that, in November 
2015, Fazal-Karim agreed “Jetcraft” would pay Cassidy, which was fraudulently 
designed to appear as if it were part of the purchase price for a Bombardier 
Global 5000 plane (Plane 1).  Jetcraft PAC ¶¶ 118, 241, 258.  On 3/2/16, Anne 
Behrend (Behrend) 17 emailed Fazal-Karim and Anderson to inquire about 
Jetcraft accruing “a 3rd party fee of $500k . . . for G Cassidy.”  Id. ¶ 255.  Fazal-
Karim responded “The 500K for G can be paid to him directly.”  Id.  “In reality, . . . 
[the $500,000] was the First Kickback.”  Id.  On 3/4/16, Cassidy sent Fazal-Karim 
a 3/1/16 invoice for “Support Services,” which included Cassidy’s private bank 
account.  Id. ¶ 256.  On 3/28/16, Behrend wired $500,000 from Jetcraft Global’s 
Cayman Islands account to Cassidy’s personal bank account.  Id. ¶ 258.    

2) The “Second Kickback” (Second Kickback) was a $500,000 bribe that, in August 
2016, Fazal-Karim agreed to have Jetcraft Global pay Cassidy fraudulently 
designed to appear as if it were part of the purchase price of Plane 10.  Id. ¶¶ 
271, 274.  On 11/21/16, Cassidy emailed Fazal-Karim and asked him to “send 
the USD$1m to” his personal bank account.  Id. ¶ 273.  Fazal-Karim responded: 
“Will do.  But it is 500k. . . .  So am gonna go ahead and ask [Behrend] to send 
500k immediately.”  Id.  This was the Second Kickback.  Id.  Later that day, 
Behrend wired $500,000 from Jetcraft Global’s Cayman Islands bank account to 
Cassidy’s personal bank account.  Id. ¶ 274.   

 
Regarding the Sea-Doos, Formula 1 tickets (F1 Tickets) and the “Nyota Credit,”18 the 
Jetcraft PAC alleges as follows:  
 

1) On 7/14/16, Cassidy emailed Khader Mattar (Mattar), a BAC/BI executive, stating 
that he needed two Sea-Doo jet skis (Sea-Doos), worth approximately $42,569.  
Jetcraft PAC ¶ 306.  

2) On 7/20/16, Cassidy emailed Mattar copying Fazal-Karim, BAC/BI executive 
Yubin Yu (Yu), and others that he “put you [BAC/BI] on formal notice of [his] 
intention to Cancel all orders and not take deliver of [Plane 3] [sic].”  Id. ¶ 307.  

3) On 7/21/16, Cassidy emailed Mattar copying Fazal-Karim, Yu and others asking 
Fazal-Karim how quickly he could sell “the planes” and stated, “My plan is to 

 
17 Behrend was Jetcraft Corp.’s Chief Financial Officer and Jetcraft Global’s Chief Financial Officer.  Id. ¶ 
48. 
 
18 Although the Jetcraft PAC uses “Nyota Credit” as a defined term, it does not actually provide a 
definition.   
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acted as BAC/BI’s agent and received a commission on each of these planes.  
Id. ¶ 321.   

16) In early 2017, Cassidy and Fazal-Karim planned to begin a new business venture 
through which they would buy a yacht and operate charters.  Id. ¶ 327.  

17) Fazal-Karim bought the Tosca, a superyacht, which his wife named the Nyota.  
Id. ¶¶ 327-28.   

18) Fazal-Karim and Cassidy agreed that Fazal-Karim would pay for the Nyota, and 
Cassidy would transfer his 50% share later.  Upon information and belief, 
Cassidy never paid for his share of the Nyota.  Id. ¶ 328.  

19) On 2/7/17, an employee of the yacht company sent Cassidy and Fazal-Karim an 
email attaching an invoice to FKP for 10% of the Tosca’s price.  Id. ¶ 330.   

20) On 6/1/17, “Houseman”20 emailed Cassidy an invoice on behalf of FKP for 50% 
of the price of the Nyota.  Houseman directed Cassidy to send the funds to an 
FKP account.  That same day, Fazal-Karim asked Cassidy to send the money to 
his “Swiss account” rather than “Singapore.”  Cassidy agreed to send the money 
in Euros to Switzerland.  Id. ¶ 334. 

21) On 6/2/17, Cassidy asked Fazal-Karim about Jetcraft paying for the Sea-Doos.  
Fazal-Karim replied “Jetski has nothing to do with Jetcraft.  You can offset jet ski 
on the [Nyota].  It is personal.  The invoices to Jetcraft need to be settled for 
accounting purposes.”  In June 2017, Cassidy personally owed his new venture 
with Fazal-Karim €1,500,000 for the Nyota.  Upon information and belief, Fazal-
Karim knew that the $42,569 payment for the Sea-Doos for Cassidy would cause 
issues for Jetcraft’s accounting, so he requested that Cassidy deduct the amount 
Fazal-Karim and Jetcraft owed him for the two Sea-Doos from the amount that 
Cassidy owed on the Nyota (Nyota Credit).  Id. ¶ 335.   

22) Although Cassidy’s fraud was soon to be discovered, the Nyota would have been 
a perfect vehicle for Fazal-Karim to funnel future bribes or kickbacks in the form 
of credits against Cassidy’s unsatisfied obligation for his 50% ownership interest 
in the Nyota.  Id. ¶ 338.  

23) On information and belief, the Nyota was sold in August 2020 for about €3.5 
million.  Id. ¶ 339. 

 
As indicated above, the First and Second Kickbacks and the transactions for the Sea-
Doos and F1 Tickets all occurred in 2016, and the four-year statute of limitations 
expired in 2020.  Although the Trustee bases Count 26 in part on the Nyota Credit, the 
Jetcraft PAC indicates that the Nyota Credit was never actually applied: “Cassidy’s 
fraud was soon to be discovered” and “the Nyota would have been a perfect vehicle for 
Fazal-Karim to funnel future bribes or kickbacks that would have been credits against 
Cassidy’s unsatisfied obligation for his 50% ownership interest in the Nyota.”  Jetcraft 
PAC ¶¶ 328, 338 (emphasis added).  Therefore, the Court finds that the statute of 
limitations has run on the RPA claim.    
 

B. Relation Back 
 

 
20 The Jetcraft PAC does not identify Houseman.   
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In the Motion, the Trustee does not address relation back regarding Count 26.  The 
Jetcraft/FK Defendants contend that the RPA claim does not relate back because the 
Jetcraft PAC alleges, for the first time, that the injury caused by them involved “anti-
competitive injury” that hurt “Bombardier’s competitors including Gulfstream.”  
Jetcraft/FK Opposition at 31 (citing Jetcraft PAC ¶ 870).  The Trustee replies that RPA 
claims do not require anti-competitive injury, and even if they did, Rule 15 does not 
require that a pleading give notice of the exact scope of relief sought.  Reply at 32.  He 
further argues that the Original Jetcraft Complaint alleged anti-competitive effects.  Id. at 
33-34.   
 
Count 26 of the Jetcraft PAC alleges the following:  
 

1) The transactions with and delivery of the “Planes”21 to the Debtors occurred 
within the flow of commerce among the states or with foreign nations.  Jetcraft 
PAC ¶ 863.  

2) Planes are goods, wares, or merchandise within the meaning of the RPA 
because they are tangible products of trade.  Id. ¶ 864.  

3) Cassidy was acting as a fiduciary of the Debtors when he accepted and received 
the First and Second Kickbacks from Jetcraft Global at the direction of Fazal-
Karim, the F1 Tickets from Bombardier, and the Nyota Credit from FKP at Fazal-
Karim’s direction.  Id. ¶ 865.   

4) The Debtors were injured in their business or property at a minimum equal to the 
amount of the kickbacks and bribes and they were further damaged by the 
difference between the amount that they paid for the “Planes” and the amount 
that the “Planes” were actually worth.  Id. ¶¶ 866, 869.   

5) In addition to the damages caused to the Debtors, the defendants’ “kickbacks 
and bribes” caused anti-competitive injury because they induced Cassidy to 
cause the Debtors to use single-source procurement from Bombardier directly 
through its agent Fazal-Karim and indirectly through “Jetcraft’s” reselling of 
Bombardier aircraft, to the exclusion of Bombardier’s competitors including 
Gulfstream.22  Id. ¶ 870.   

6) The Trustee is also entitled to and seeks treble damages and attorneys’ fees 
under 15 U.S.C. § 15(a).  Id. ¶ 871.  

7) In addition to direct liability for their participation in the commercial bribery 
described above, FKG/FKP/FK are also liable because they are alter egos of 
Fazal-Karim and each other.  Id. ¶ 872. 

8) In addition to direct liability for their participation in the “commercial bribery” 
described in the Jetcraft PAC, BAC and BI are also liable for the actions of Fazal-
Karim, who was their agent.  Id. ¶ 873.   

 
The Jetcraft PAC alleges for the first time that the transactions at issue in Count 26 
occurred in interstate commerce.  Jetcraft PAC ¶ 863.  And, the jurisdictional 

 
21 The Jetcraft PAC does not specify which planes are at issue in Count 26.  
 
22 The Jetcraft PAC does not define “Gulfstream.”   
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requirements of the RPA “cannot be satisfied merely by showing that allegedly 
anticompetitive acquisitions and activities affect commerce.”  Gulf Oil Corp. v. Copp 
Paving Co., Inc., 419 U.S. 186, 195 (1974); see also Rotec Indus., Inc. v. Mitsubishi 
Corp., 348 F.3d 1116, 1122 (9th Cir. 2003) (holding that the Gulf Oil standard governs 
the jurisdictional analysis under 15 U.S.C. § 13(c), the reach of which extends only to 
persons and activities which are themselves within the flow of commerce among the 
states or with foreign nations, but does not extend to all activities which affect such 
commerce).   
 
Further, although the Trustee argues that an RPA claim does not require anti-
competitive injury, he seeks treble damages under 15 U.S.C. § 15(a).  Reply at 32 
(citation omitted); Jetcraft PAC ¶ 871.  The RPA does not itself provide a private right of 
action for treble damages; such a right is granted only by § 4 of the Clayton Act, 15 
U.S.C. § 15(a).  Blue Tree Hotels Inv. (Can.), Ltd. v. Starwood Hotels & Resorts 
Worldwide, Inc., 369 F.3d 212, 218 (2d Cir. 2004).  And, a private litigant seeking treble 
damages under 15 U.S.C. § 15(a) must allege “both competitive injury and antitrust 
injury.”  Cash & Henderson Drugs, Inc. v. Johnson & Johnson, 799 F.3d 202, 214 (2d 
Cir. 2015).  Competitive injury and antitrust injury are different concepts.  Id.  
Competitive injury involves injury to competition through a defendant’s actions, while 
antitrust injury involves injury to the plaintiff that resulted in specific losses.  Id.  The 
Jetcraft PAC alleges for the first time that the “kickbacks and bribes” caused “anti-
competitive injury” because they induced Cassidy to cause the Debtors to use single-
source procurement from BAC/BI directly through Fazal-Karim and indirectly through 
“Jetcraft’s” reselling of Bombardier aircraft, to the exclusion of BAC/BI’s competitors, 
including Gulfstream.  Jetcraft PAC ¶ 870.   
 
The Trustee selectively quotes portions of a number of paragraphs contained in the 
Original Jetcraft Complaint, alleging that they asserted “anti-competitive effects.”  Reply 
at 32-33 (emphasis added) (citing Original Jetcraft Complaint ¶¶ 70, 78, 94, 97, 103, 
147, 188, 192, 194, 255, 257).  The provisions of the Original Jetcraft Complaint that the 
Trustee quotes alleged that the injury caused by the commercial bribery was to the 
Debtors, because Cassidy caused them to buy overpriced Bombardier aircraft.  See 
Original Jetcraft Complaint: 
 
1) ¶ 70 (indicating that Cassidy did not take meaningful steps to negotiate lower prices 

for the aircraft or implement a competitive procurement process or request 
proposals from Bombardier’s competitors instead they paid at or very close to the 
asking prices resulting in the Debtors over paying for aircraft they could not afford); 

2) ¶ 78 (providing that Cassidy caused the Debtors to buy high-priced aircraft through 
an exclusive arrangement with Bombardier);  

3) ¶ 94 (Bombardier, through its agent Fazal-Karim, participated from the beginning of 
the scheme, and it agreed to pay Cassidy two bribes after he threatened to take his 
business elsewhere);  

4) ¶ 97 (Cassidy agreed to buy Bombardier aircraft almost exclusively from Fazal-
Karim and Jetcraft);  
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5) ¶ 103 (at approximately the same time that the Debtors bought Plane 1, at an unfair 
and overinflated price, Jetcraft agreed to pay Cassidy the $500,000 First Kickback, 
which facilitated the Debtors continuing to buy aircraft through Fazal-Karim and 
Jetcraft to the exclusion of Bombardier’s and Jetcraft’s competitors);  

6) ¶ 147 (Fazal-Karim had Cassidy falsify an invoice related to the First Kickback and 
offered to increase it to $750,000 if Cassidy had the Debtors pay an additional 
$250,000.  This kickback was an apparent payoff for continuing to work with Fazal-
Karim and Bombardier and an inducement to acquire two additional aircraft);  

7) ¶ 188 (Bombardier gave Cassidy significant gifts in response to his demands and 
threats to take his business to competitors.  These gifts ensured that Cassidy would 
continue to buy Bombardier aircraft);  

8) ¶ 192 (Cassidy commonly threatened to cancel or abandon the deals with 
Bombardier if his demands for gifts were not met.  Bombardier, often acting through 
Mattar, provided Cassidy with gifts in response to Cassidy’s threats to take his 
business elsewhere.  Each of these payments were authorized by Mattar as 
Bombardier’s Vice President, and were to appease Cassidy so that he would 
continue to buy aircraft in a slow market);  

9) ¶ 194 (after Cassidy was not immediately given the F1 Tickets, he threatened to 
take his business to Gulfstream, one of Bombardier’s biggest competitors);  

10) ¶ 255 (the Defendants engaged in unfair business practices by providing the 
Outside Commissions23 and concealing and failing to disclose the kickbacks and 
other improper gifts to Cassidy.  The Defendants used bribes and other improper 
incentives to entice Cassidy to have the Debtors buy aircraft at well above what 
would have been paid in an arms’ length transactions.  Bombardier agreed to pay 
some of these bribes to prevent Cassidy from taking his business to a competitor, 
Gulfstream); and  

11) ¶ 257 (alleging that the unlawful, fraudulent, and anti-competitive acts of the 
“Defendants” were to the Debtors’ detriment and directly resulted in catastrophic 
financial losses to the Debtors).   
 

In contrast, Count 26 of the Jetcraft PAC shifts the focus from the Debtors’ injuries of 
paying the kickbacks and bribes, which induced them to buy overpriced aircraft, and 
now includes anti-competitive injury to “Bombardier’s competitors including Gulfstream:”   
 

In addition to the damages caused to the Debtors [which are alleged to be 
the amount of the kickbacks and bribes and the difference between the 
amount that Debtors paid for the Planes and what they were worth], the 
defendants’ kickbacks and bribes caused anticompetitive injury because 
they induced Cassidy to cause the Debtors to use single-source 
procurement from Bombardier . . . to the exclusion of Bombardier’s 
competitors including Gulfstream.   

 
Id. ¶ 870 (emphasis added).  Because the Jetcraft PAC alleges different facts than the 
Original Jetcraft Complaint, anti-competitive injury to Bombardier’s competitors rather 
than antitrust injuries to the Debtors, the Jetcraft/FK Defendants have shown that Count 

 
23 The Original Jetcraft Complaint did not define “Outside Commissions.”  
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26 does not relate back to the Original Jetcraft Complaint and is therefore time-barred.  
See Williams v. Boeing Co., 517 F.3d 1120, 1133 (9th Cir. 2008) (indicating that a claim 
did not relate back because it was a new legal theory depending on different facts).  
 

3. Civil RICO Claims (Counts 28 and 29)  
 

A. Statute of Limitations 
 
In the Motion, the Trustee does not address the statute of limitations for civil RICO 
claims.  The Jetcraft/FK Defendants argue that the civil RICO claims in Counts 28 and 
29 (RICO Claims) are barred by the four-year statute of limitations.  Jetcraft/FK 
Opposition at 27.  They assert that each of the transactions alleged in the Jetcraft PAC 
occurred on or before 9/22/16, which was the latest date that Seagrim and Walter, who 
had “significant operational experience running a charter airline” and had operated a 
“successful business with a fleet of nine aircraft,” received and signed documents 
disclosing the transaction details for the planes at issue.  Id. at 28 (citing Jetcraft PAC 
¶¶ 30, 77-78, 241, 271).  The Trustee does not address the RICO statute of limitations 
in the Reply.  
 
The statute of limitations for civil RICO actions is four years, and the period begins to 
run when a plaintiff “knows or should know” of the injury that underlies the cause of 
action.  Agency Holding Corp. v. Malley-Duff & Assoc., Inc., 483 U.S. 143, 156 (1987); 
Pincay v. Andrews, 238 F.3d 1106, 1108-09 (9th Cir. 2001).  A plaintiff is deemed to 
have had constructive knowledge “if it had enough information to warrant an 
investigation which, if reasonably diligent, would have led to discovery of the fraud.”  
Living Designs, Inc. v. E.I. Dupont de Nemours and Co., 431 F.3d 353, 365 (9th Cir. 
2005).  Receiving a document, which discloses the possibility of an injury is “enough 
information to warrant an investigation” for purposes of the civil RICO statute of 
limitations.  Pincay, 238 F.3d at 1110; see also Volk v. D.A. Davidson & Co., 816 F.2d 
1406, 1416 (9th Cir. 1987) (holding that receipt of a partnership’s annual report, which 
disclosed information regarding the alleged RICO injury, triggered the statute of 
limitations because it provided constructive notice of the plaintiffs’ civil RICO claims).   
 
The bases of Count 28, the civil RICO claim brought under 18 U.S.C. § 1962(c) against 
FKG/FKP/FK and BAC/BI, are: 
 

1) Jetcraft Corp. (through Jetcraft Global) at Fazal-Karim’s direction paid Cassidy 
the First and Second Kickbacks as inducements to acquire Planes 1 through 6 
and 10 through 15 and to accept delivery of Plane 3;  

2) BAC/BI gave Cassidy the F1 Tickets to prevent Cassidy from cancelling delivery 
of Planes 4, 5, 8, and 9;  

3) BAC/BI offered to give Cassidy the Sea-Doos to prevent Cassidy from refusing to 
take delivery of Plane 3; and 

4) Fazal-Karim gave Cassidy the Nyota Credit.   
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Jetcraft PAC ¶¶ 898, 902, 909-10.  Count 28 also alleges that in November 2015, Fazal-
Karim, Mattar, and Yu went to a conference in Las Vegas, where they induced Cassidy 
to buy private luxury jets from Jetcraft and Bombardier through commercial bribery.  Id. 
¶¶ 251 & n.22, 912.  And, in Count 29, which alleges a civil RICO conspiracy under 18 
U.S.C. § 1962(d) against FKG/FKP/FK and BAC/BI, the Trustee pleads that 
FKG/FKP/FK and BAC/BI knowingly, willfully, and unlawfully conspired to facilitate a 
scheme that included the operation or management of a RICO enterprise through a 
pattern of racketeering activity as alleged in Count 28.  Id. ¶ 924.  
 
As discussed above, the $500,000 First and Second Kickbacks, and the transactions 
involving the F1 Tickets and the Sea-Doos occurred in 2016, and the Jetcraft PAC 
alleges that Cassidy never paid for his portion of the Nyota, so the Nyota Credit was 
never applied.  According to the Jetcraft PAC, the Debtors were not only damaged by 
the amount of the bribes, kickbacks, and illicit payments, but they were also damaged 
because the “Planes” were significantly overpriced.  Jetcraft PAC ¶¶ 341-42, 918-19.    
 
Each of the aircraft purchase agreements for Planes 1 through 15 was executed on or 
before 9/22/16.24  Jetcraft PAC Sch. 1.  Seagrim and Walter, who were the Debtors’ 
disinterested directors and had “significant operational experience running a charter 
airline,” were involved in all board decisions before 8/17/17, and signed off on the 
purchase agreements for Planes 1 through 15—including the agreements for Planes 1 
and 10 which involved the First and Second Kickbacks.  See Jetcraft PAC: ¶ 30 
(indicating that board decisions before 8/17/17 were made either in writing and signed 
by Seagrim and Walter, or Cassidy would email the rest of the directors for their 
approval); ¶ 78 (alleging that Seagrim and Walter had significant operational experience 
running a charter airline); ¶ 207 (identifying Seagrim and Walter as the Debtors’ only 
disinterested directors); ¶ 122 (alleging that Seagrim and Walter executed the directors’ 
resolutions and other transactional documents for Plane 1); ¶ 190 (same regarding 
Plane 10); ¶ 267 (indicating that the Plane 1 closing documents included a Certificate of 
Director of Zetta Pte Ltd. that was signed by Seagrim and Walter ); ¶ 627 (pleading that 
the Plane 1 transaction required the approval of Seagrim and Walter); ¶ 628 (same 
regarding the Plane 10 transaction).  Therefore, Seagrim and Walter received written 
notice by 9/22/16 of the Debtors’ purported injuries; namely, the Debtors buying 
overpriced aircraft and the Court finds that the four-year civil RICO statute of limitations 
expired on 9/22/20.   
 

B. Relation Back   
 
In the Motion, the Trustee does not address whether the Jetcraft PAC RICO Claims 
relate-back to the Original Jetcraft Complaint.  The Jetcraft/FK Defendants assert that 
the RICO Claims rely on facts and evidence not pled in the Original Jetcraft Complaint, 

 
24 Although the Plane 16 aircraft purchase agreement was executed on 8/8/17, Jetcraft PAC Sch. 1, the 
seller of Plane 16 was Falconwing, and the Trustee does not allege that Plane 16 was overpriced.  See 
Jetcraft PAC ¶ 831 (alleging that Zetta Singapore did not receive reasonably equivalent value when it sold 
Plane 16 to Jetcraft Global for  and a percentage of the profits on any resale, because Zetta 
Singapore bought Plane 16 for $11 million).   
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such as an ongoing enterprise distinct from their ordinary course of business.  
Jetcraft/FK Opposition at 29.  The Jetcraft/FK Defendants contend that RICO claims are 
“different in character” than common law fraud claims, and the fact that RICO escalates 
a defendant’s potential liability weighs against relation back.  Id. at 30.  They highlight 
that the RICO Claims are not saved by the transaction for Plane 16 taking place in 
August 2017 because the Jetcraft PAC does not allege that this transaction constituted 
any part of the purported RICO injury.  Id.  The Trustee replies that all that is required 
for the RICO Claims to relate back is that the Original Jetcraft Complaint alleged a 
“common plan” and “agree[ment]” between the FK/Jetcraft Defendants and Bombardier 
involving the same individuals, transactions, occurrences, and conduct that support the 
predicate acts for the RICO claim.  Reply at 35 (citations omitted).   
 
The Trustee argues that in Wells v. Harris, 185 F.R.D. 128, 133 (D. Conn. 1999), the 
court held that a new RICO claim related back to a complaint that did not allege RICO 
violations.  Reply at 35.  The Court does not find the Trustee’s reliance on Wells 
convincing.  Not only is it an over 20-year-old case from a district court in another 
circuit, but it is unclear whether the original complaint included a RICO claim.  See 
Wells, 185 F.R.D. at 133 (holding that a RICO claim related back to the original 
complaint that “alleged breach of fiduciary duty and causes of action well within the 
RICO statute”).  Likewise, the Trustee cites several cases that can be synthesized as 
follows: “defendants are put on notice sufficient to satisfy Rule 15(c) when acts of 
malfeasance that become RICO predicate acts are first alleged under a different fraud 
theory.”  Benfield v. Mocatta Metals Corp., 26 F.3d 19, 23 (2d Cir. 1994); Gray v. 
Upchurch, 2006 WL 3694604, at *3-4 (S.D. Miss. Dec. 13, 2006); Daniels v. Bursey, 
313 F.Supp.2d 790, 804-05, 810-11 n.7 (N.D. Ill. 2004); Feinberg v. Katz, 2002 WL 
1751135, at *11 (S.D.N.Y. July 26, 2002); Reynolds v. Condon, 908 F.Supp. 1494, 1506 
(N.D. Iowa 1995).  These out-of-circuit cases are at odds with more recent authority 
from this district, which the Court finds persuasive.   
 
In Friedman v. 24 Hour Fitness USA, Inc., 580 F.Supp.2d 985, 987 (C.D. Cal. 2008), 
Daniel Friedman and others (Class Action Plaintiffs) filed a putative class action against 
24 Hour Fitness USA, Inc. (24 Hour Fitness), alleging that 24 Hour Fitness defrauded 
customers by withdrawing gym membership fees from their bank and credit card 
accounts without authorization after the memberships had been cancelled.  The Class 
Action Plaintiffs’ fourth amended complaint asserted, for the first time, a RICO claim.  Id. 
at 997.  24 Hour Fitness moved to dismiss, arguing, among other things, that some of 
the plaintiffs’ injuries were time-barred by RICO’s four-year statute of limitations.  Id. at 
996.  The Class Action Plaintiffs responded that the RICO claims related back to the 
original complaint because it was based on the same transactions alleged in the original 
complaint, namely, 24 Hour Fitness’s unauthorized post-cancellation EFT withdrawals.  
Id. at 996-97.  The court disagreed, highlighting that there were “numerous factual 
allegations” supporting the RICO claims that were not in the previous three complaints, 
including allegations regarding a purported RICO enterprise.  Id. at 997.  The court 
noted that the RICO claim differed in character from the common law fraud claims 
asserted in the previous complaints because the addition of the RICO claim 
“escalate[d]” 24 Hour Fitness’ potential liability with treble damages, which weighed 
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against relation-back.  Id.  Although the Trustee attempts to distinguish Friedman by 
focusing on the fact that the operative complaint was the fourth the plaintiffs had filed, 
that was not the dispositive issue.  Instead, the court focused on whether 24 Hour 
Fitness has “meaningful notice” of the RICO theories, finding that it did not, and the 
RICO claims (as well as others) did not relate back.  With Friedman in mind, the Court 
addresses the Jetcraft PAC’s RICO Claims.  
 
The Trustee’s § 1962(c) claim in Count 28 requires him to show the following elements: 
1) conduct, 2) of an enterprise, 3) through a pattern, 4) of racketeering activity (known 
as “predicate acts”), 5) causing injury to the plaintiff’s business or property.  Living 
Designs, Inc. v. E.I. Dupont de Nemours and Co., 431 F.3d 353, 361 (9th Cir. 2005).  
Count 28 of the Jetcraft PAC alleges that FKG/FKP/FK and BAC/BI, together with 
Cassidy, BAC/BI employees Mattar and Yu, and Jetcraft Corp. employees Peter 
Antonenko and Behrend, formed an association-in-fact, which constituted an 
“enterprise” within the meaning of 18 U.S.C. § 1961(4).  Jetcraft PAC ¶ 889.  While an 
enterprise is a necessary element for the § 1962(c) claim, it was not alleged in the 
Original Jetcraft Complaint, nor was a pattern, or predicate acts based on 18 U.S.C. §§ 
1341, 1343, and 1952 (mail fraud, wire fraud and “interstate and foreign travel or 
transportation in aid of racketeering enterprises,” respectively).  Jetcraft PAC ¶ 893.  
Further, as noted by the court in Friedman, RICO claims escalate a defendant’s 
potential liability, weighing against relation-back.  Friedman, 580 F.Supp.2d at 997.  
Therefore, the Court finds that Count 28 does not relate back.   
 
Similarly, to state a claim under § 1962(d), in addition to the substantive elements of a § 
1962(c) claim, a plaintiff also must show the existence of an illegal agreement, to which 
each defendant assents.  Hernandez v. Balakian, 480 F.Supp.2d 1198, 1212 (E.D. Cal. 
2007); Fladeland v. Satrom, 2012 WL 12914319, at *4 (D.N.D. Oct. 26, 2012) (citing 
Turner v. Cook, 362 F.3d 1219, 1231 n.17 (9th Cir. 2004)).  Here, Count 29 pleads that 
BAC/BI and FKG/FKP/FK knowingly, willfully, and unlawfully conspired to facilitate a 
scheme, which included the operation or management of a RICO enterprise through a 
pattern of racketeering activity as alleged in Count 28.  Jetcraft PAC ¶ 924.  As noted 
above, the Original Jetcraft Complaint did not contain allegations sufficient to establish a 
RICO violation nor was a RICO conspiracy alleged in the Original Jetcraft Complaint, 
and the Court finds that Count 29 does not relate back.  See Williams v. Boeing Co., 
517 F.3d 1120, 1133 (9th Cir. 2008).  
   

4. New York Penal Law § 180.03 (Count 27) 
 
The Trustee asserts Count 27 (New York Penal Code § 180.03) is not futile because it 
allows for private rights of action for commercial bribery.  Motion at 23.  The Jetcraft/FK 
Defendants respond that no private right of action exists under N.Y. Penal Law § 
180.03.  Jetcraft/FK Opposition at 31-32.  The Trustee replies that New York courts 
recognize a private right of action for commercial bribery.  Reply at 37-39.    
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Count 27 of the PAC is brought under N.Y. Penal Law § 180.03, which is a class E 
felony, is titled, “Commercial bribing in the first degree,” and provides that a person is 
guilty, 
 

when he confers, or offers or agrees to confer, any benefit upon any employee, 
agent or fiduciary without the consent of the latter's employer or principal, with 
intent to influence his conduct in relation to his employer's or principal's affairs, 
and when the value of the benefit conferred or offered or agreed to be conferred 
exceeds one thousand dollars and causes economic harm to the employer or 
principal in an amount exceeding two hundred fifty dollars. 
 

Although the Trustee cites Niagara Mohawk Power Corp. v. Freed, 265 A.D. 2d 938 
(N.Y. App. Div. 4 1999) for the proposition that commercial bribery can constitute a civil 
cause of action, the Court does not find this case persuasive because it contained 
absolutely no analysis.  The other cases that the Trustee cites in the Motion—Donemar, 
Inc. v. Molloy, 252 N.Y. 360, 365 (1930) and City of N.Y. v. Liberman, 232 A.D. 2d 42, 
48-49 (1st Dept. 1997)—were not decided under the New York Penal Law but instead 
under the common law principal that employers can recover bribes paid to their agents.  
Philip Morris, Inc. v. Grinnell Lithographic Co., Inc., 67 F.Supp.2d 126, 140 (E.D.N.Y. 
1999).  And, the case the Trustee cites in the Reply, Borne Chem. Co., Inc. v. Dictrow, 
85 A.D.2d 646 (1981), was silent regarding whether there is a private right of action 
under New York Penal Law § 180.03.   
 
More importantly, every federal court addressing the issue “has concluded that the 
commercial bribery sections of the Penal Law do not create a private right of action” and 
“there is no private civil cause of action under New York law for ‘bribery.’”  Alexander v. 
JP Morgan Chase Bank, N.A., 2021 WL 1061833, at *5 n.6 (S.D.N.Y. Mar. 18, 2010) 
(quoting Philip Morris, Inc. v. Grinnell Lithographic Co., Inc., 67 F.Supp. 2d 126, 140 
(E.D.N.Y. 1999)); Idlisan v. SUNY Upstate Med. Univ., 2013 WL 495409, at *7 n.11 
(N.D.N.Y. Jan. 16, 2013) (noting that civil claims for commercial bribery have seldom 
been recognized other than by the court in Niagara).  Further, recent New York state 
court decisions have held the same.  Wint v. ABN Amro Mortg. Grp., Inc., 19 A.D. 3d 
588, 590 (N.Y. App. Div. 2 2005) (indicating that to the extent that the court in Niagara 
held to the contrary, “we decline to follow it”); Sardanis v. Sumitomo Corp., 279 A.D. 2d 
255, 229-30 (N.Y. App. Div. 1 2001) (holding that there is no private right of action 
under N.Y. Penal Law § 180.03 because the creation of such a right “would be 
inconsistent with the existing legislative and remedial scheme which gives the power of 
enforcement to the District Attorney”).  Therefore, the Court finds that the Jetcraft/FK 
Defendants have met their burden of demonstrating that Count 27 of the Jetcraft PAC is 
futile.  
 

iii. Proposed New Parties 
 
The Trustee added CAVIC, three CAVIC Statutory Trusts, Glove, Wells Fargo and 
TVPX (New Parties)—who were not defendants in the Original Jetcraft Complaint—to 
Counts 14, 15, 30, 31 and 32 in the Jetcraft PAC.   
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1. CAVIC 

 
According to the Trustee, in ruling on the BAC/BI/LI MTD, this Court held that CAVIC 
was a necessary party under Rule 19(a)(1)(B), its joinder is feasible and as a result the 
Court must join CAVIC.  Motion at 26 (emphasis in original).  CAVIC responds that the 
Trustee’s argument is based on a faulty presumption, that the Court need not consider 
whether the Trustee has demonstrated that CAVIC can be added under Rule 15.  
CAVIC Opposition at 23.  CAVIC highlights that during the hearing on the Consolidation 
Motion, the Court stated that it “did not grant the Trustee leave to amend [this adversary 
proceeding] to add CAVIC, nor did it make any finding that CAVIC could be added to 
[this adversary proceeding].”  Id. at 23.  CAVIC also asserts that the Trustee is wrong 
regarding the applicable law, which requires the Court to conduct a Rule 15 analysis as 
well as a Rule 19 analysis, when assessing whether to add a necessary party.  CAVIC 
Opposition at 23-24.  In the Reply, the Trustee reiterates that Rule 19 mandates that 
CAVIC must be joined and the claims against CAVIC are timely because: 1) CAVIC was 
“reasonably on notice of the claims” as required by Rule 15(c)(1)(C); 2) he is not 
seeking affirmative relief against CAVIC; 3) recharacterization claims have no statute of 
limitations; and 4) federal courts apply a state’s relation-back doctrine when it is more 
lenient.  Reply at 30-34.   
 

A. Statute of Limitations 
 
Although the Trustee does not mention the applicable statute of limitations for Counts 
14 and 15, the Court’s analysis must begin by addressing that issue.  CAVIC is  
included in the following counts of the Jetcraft PAC: 
 

1) Count 14 against Bombardier, CAVIC, CAVIC Statutory Trusts and TVPX for 
Avoidance and Recovery of Actual Intent Fraudulent Transfers under 11 U.S.C. 
§§ 548, 550; and 

2) Count 15 against Bombardier, CAVIC, CAVIC Statutory Trusts and TVPX for 
Avoidance and Recovery of Constructive Fraudulent Transfers under 11 U.S.C. 
§§ 548, 550. 

 
As noted above, under 11 U.S.C. § 546, an action brought under §§ 547 or 548 must be 
filed within 2 years after the date that the bankruptcy case is filed or one year after the 
Trustee was appointed, whichever is later.  Here, there is no dispute that the bankruptcy 
cases were filed on 9/15/17, the Trustee was appointed on 10/5/17, and the two-year 
statute of limitations expired on 9/15/19.  Therefore, the Trustee must demonstrate that 
including CAVIC in the Jetcraft PAC complies with Rule 15(c)(1)(C).25   

 
25 Initially, the Trustee argues that adding CAVIC to this adversary proceeding is not futile because in the 
Original CAVIC Complaint he sought declaratory judgment to recharacterize leases for four Bombardier 
aircraft as financings and not leases.  Motion at 32.  According to the Trustee, he moved to consolidate 
the CAVIC AP and this action “in significant part to address this issue of the Trustee having a pending 
declaratory judgment count in one action that was a predicate to fraudulent transfer claims in another.”  
Id.  The Trustee has not cited any authority for the proposition that seeking declaratory judgment against 
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In the Motion, the Trustee focuses almost exclusively on mandatory joinder under Rule 
19 and permissive joinder under Rule 20, but to add parties after the applicable statute 
of limitations has run, he must also meet Rule 15(c)’s requirements.  Under Rule 
15(c)(1), a plaintiff can amend a pleading to add a party after the statute of limitations 
has run only if the following three requirements are met: 
 

1) The basic claim must have arisen out of the conduct set forth in the original 
pleading; 

2) The party to be brought in must have received such notice that it will not be 
prejudiced in maintaining its defense; and 

3) That party must or should have known that, but for a mistake concerning identity, 
the action would have been brought against it. 

 
Butler v. Nat’l Cmty. Renaissance of Cal., 766 F.3d 1191, 1202 (9th Cir. 2014) (quoting 
Schiavone v. Fortune, 477 U.S 21 (1986)).  The second and third elements focus on the 
120 days after the original complaint was filed as prescribed by Rule 4(m) and what the 
party to be added knew or should have known at that time.  Id. (citing Krupski v. Costa 
Crociere S.p.A., 560 U.S. 538, 548 (2010)).  The critical inquiry under Rule 15(c)(1)(C) 
is whether the new party “knew or should have known, but for a mistaken identity, it 
would have been named” as a defendant in the original complaint.  Copart, Inc. v. 
Sparta Consulting, Inc., 277 F.Supp. 3d 1127, 1165 (E.D. Cal. 2017) (citing Kilkenny v. 
Arco Marine, Inc., 800 F.2d 853, 857-58 (9th Cir. 1986)).   
 
Relation back under 15(c)(1)(C) seeks to balance the interests of defendants protected 
by the statute of limitations with the FRCP’s preference for resolving disputes on the 
merits.  Krupski v. Costa Crociere S.p.A., 560 U.S. 538, 550 (2010).  A prospective 
defendant who legitimately believes the statute of limitations has passed has a strong 
interest in repose whereas repose would be a windfall for a prospective defendant who 
understood or should have understood that it escaped being sued only because the 
plaintiff misunderstood a crucial fact about its identity.  Id.  If the original complaint and 
the plaintiff's conduct compel a conclusion that failing to name prospective defendants 
in the original complaint was the result of a fully informed decision, rather than a 
mistake regarding the proper defendant’s identity, Rule 15(c)(1)(C)’s requirements are 
not met.  Id. at 549.  As noted by the Supreme Court, “a deliberate choice to sue 
one party instead of another while fully understanding the factual and legal differences 
between the two parties is the antithesis of making a mistake concerning the proper 
party’s identity.”  Id.  The Trustee has the burden of proof on all three elements.  Enron 
v. J.P. Morgan Sec., Inc. (In re Enron Corp.), 361 B.R. 35, 41 (Bankr. S.D.N.Y. 2006).     
 

 
a defendant in one action is sufficient to comply with Rule 15(c)(1)(C)’s requirements regarding adding 
that defendant to a separate action, which alleges actual and constructive fraudulent transfer claims.   
 

Case 2:19-ap-01382-SK    Doc 241-1    Filed 07/13/21    Entered 07/13/21 08:45:35    Desc
Memorandum of Decision    Page 38 of 47

Case 2:19-ap-01382-SK    Doc 246    Filed 07/15/21    Entered 07/15/21 18:00:09    Desc
Main Document      Page 44 of 54



39 
 

The Court need not address the first two prongs of the Rule 15(c)(1)(C) analysis 
because the Trustee has not presented any argument or evidence to meet his burden 
regarding the third prong: that within the time allowed for service under Rule 4(m), 
CAVIC knew that “but for a mistake concerning [its] identity,” it would have been sued in 
this action.  There is no dispute that the Trustee knew CAVIC’s identity well before he 
filed the Original Jetcraft Complaint on 9/13/19.  Jetcraft AP Docket #1.  In fact, the 
Trustee named CAVIC as a defendant in the CAVIC AP, which was filed on 5/21/19.  
Here, “[t]here was no mistake of identity, but rather a conscious choice of whom to sue.”  
Louisiana-Pacific Corp., v. ASARCO, Inc., 5 F.3d 431, 434 (9th Cir. 1993); Ramos-
Santoya v. Ins. Co. of the State of Pa., 379 Fed. App’x 596 (9th Cir. 2010) (holding that 
a plaintiff who knows the identify of a defendant before filing a lawsuit, but for whatever 
reason does not name that defendant might make a mistake, “but not one of identity”).   
 
Although the Trustee cites a number of cases to support his position that “if a defendant 
had actual notice before the limitations period expired” then claims related back, and 
CAVIC was “reasonably on notice of the claims against it,” he miscites Rule 15(c)(1)(C).  
Motion at 32; Reply at 45.  Further, the cases on which he relies are factually 
distinguishable because either the wrong party was sued with a strikingly similar name 
to the correct party, the amended complaint added claims against an already-named 
defendant, or amendment was allowed to substitute individuals for “Doe Defendants.”  
See, e.g., Krupski v. Costa Crociere S.p.A., 560 U.S. 538, 554-55 (2010) (reversing 
denial of motion to amend under Rule 15(c)(1)(C) because the evidence demonstrated 
that plaintiff meant to sue Costa Crociere, the company that owned, operated, 
managed, supervised and controlled a ship, but it had mistakenly sued Costa Cruise); 
Edwards v. Occidental Chem. Corp., 892 F.2d 1442, 1447 (9th Cir. 1990) (holding that 
amendment of a complaint related back where the initial complaint incorrectly identified 
a defendant as Occidental Petroleum Corporation a foreign corporation, d/b/a 
Occidental Chemical Corporation instead of Occidental Chemical Corporation); Korn v. 
Royal Caribbean Cruise Line, Inc., 724 F.2d  1397, 1400-01 (9th Cir. 1984) (reversing 
denial of a Rule 15 motion where the plaintiff incorrectly sued Royal Caribbean Cruise 
Line, Inc. rather than Royal Caribbean Cruise Line A/S); In re Dean, 11 B.R. 542, 544-
45 (9th Cir. B.A.P. 1981) (holding that new allegations against an already named 
defendant did not relate back because they “shifted to new ground” allegations of 
fraudulent conduct); John v. City of Portland, 2005 WL 600000, at *2 (D. Or. Mar. 15, 
2005) (holding an amendment that added a claim against an already-named defendant 
related back under Rule 15); Graves v. Cal. Dep’t of Corr. & Rehab, 2019 WL 8168060 
(C.D. Cal. Nov. 19, 2019) (authorizing, in a § 1983 case based on the death of an 
inmate, the warden and officers who worked at a prison to be substituted for “Doe 
Defendants” where the allegations arose out of the same nucleus of facts asserted in 
the complaint against the prison, and the prison and the individual defendants were all 
represented by the California Attorney General).26    

 
26   In the Reply, the Trustee states that “as described more fully in the Reply he filed in the CAVIC Action, 
which he “incorporates here by reference . . . .”  Reply at 44.  The Trustee cites no authority—and the 
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And, the case on which the Trustee relies for the proposition that the Court authorized 
him to add CAVIC to this adversary proceeding is easily distinguishable.  Motion at 18.  
In Desert Empire Bank v. Ins. Co. of N. Am., 623 F.2d 1371, 1374 (9th Cir. 1980), the 
issue before the Court was whether a party could be added under FRCP 15(a)(2) rather 
than FRCP 15(c)(1)(C), which is the issue here.    
 
The Trustee advanced three arguments in the Reply that he did not raise in the 
Motion—he is not seeking affirmative relief against CAVIC, there are no statute of 
limitations for recharacterization claims, and federal courts apply a state’s relation-back 
doctrine when it is more lenient.  Reply at 43-45.  Although the Trustee is correct that it 
is the Defendants’ burden to demonstrate that amendment is futile, that does not 
excuse his raising these arguments for the first time in the Reply.  Arguments raised for 
the first time in a reply brief are waived.  In re Flashcom, Inc., 503 B.R. 99, 135 n.24 
(C.D. Cal. 2013); Loc. Bankr. R. 9013-1(g)(4) (indicating that new arguments or matters 
raised for the first time in reply documents will not be considered).  Even if that were not 
the case, the Trustee’s new arguments and authority are not persuasive.  
 
The Trustee alleges that he is not seeking affirmative relief against CAVIC in Counts 14 
(actual intent fraudulent transfer) and 15 (constructive fraudulent transfer) but instead is 
“seeking to recharacterize the Plane 2-4 Finance Leases as part of the Court’s 
jurisdiction to determine property of the estate under § 541 and the Debtors [sic] interest 
in the property under § 548 for purposes of supporting an avoidance claim against 
Bombardier.”  Reply at 43.  This argument is not convincing; the Trustee did not provide 
any authority to support his assertion that the Court should not consider an applicable 
statute of limitations when determining whether a party can be added to a claim, 
regardless of whether affirmative relief is requested against the party.   

 
The Trustee cites In re Maxim Truck Co., 415 B.R. 346, 359 (Bankr. S.D. Ind. 2009) to 
support his contention that, there is no statute of limitations for recharacterization 
claims.  The facts in Maxim are readily distinguishable from the facts before the Court.  
In Maxim, the trustee brought a claim seeking to recharacterize debt as equity, First 
Amended Complaint, Pry v. Maxim Global, Inc. (In re Maxim Truck Co., Inc.), No. 01-
91878-JKC-71 (Bankr. S.D. Ind. July 11, 2008), ECF No. 157, whereas here, the 
Trustee brought claims in the Jetcraft PAC against Bombardier, CAVIC, the CAVIC 
Statutory Trusts and TVPX under §§ 548 and 550 for avoidance and recovery of actual 
intent fraudulent transfer (Count 14) and constructive fraudulent transfer (Count 15).   
The Court in Maxim noted that a “claim to recharacterize debt as equity is not statutorily 
based and there is no explicit statute of limitations.”  In re Maxim Truck Co., 415 B.R. at 
359.  In contrast, Counts 14 and 15 are based on § 548, which is governed by § 546’s 
statute of limitations.   
 

 
Court was unable to locate any—for the proposition that the Court should consider all arguments 
contained in a brief filed in a separate adversary and the Court declines to do so.   
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Finally, the cases the Trustee cites for the proposition that a state’s relation-back 
doctrine applies, are inapposite because they involved claims brought under 42 U.S.C. 
§ 1983, which lacks a statute of limitations.  Butler v. Nat’l Cmty. Renaissance of Cal., 
766 F.3d 1191, 1198, 1201 (9th Cir. 2014).  In § 1983 cases, federal courts apply the 
forum state’s: 1) statute of limitations for personal injury actions; 2) tolling law; and 3) 
relation back law if it is more lenient than federal law.  Id.; Ross v. Glendale Police 
Dep’t., 2017 WL 4856871 *4 (D. Ariz. Oct. 27, 2017). 
 
The Trustee has not demonstrated that CAVIC knew, within the time for service under 
Rule 4(m), that but for a mistake concerning its identity it would have been sued in this 
adversary proceeding.  Therefore, the Court need not consider the Trustee’s arguments 
regarding whether Rule 19’s or 20’s requirements have been met.  See e.g., Malhan v. 
Grewal, 2021 WL 423746, at *3 (D.N.J. Feb. 8, 2021) (holding that “[s]ince the motion is 
improper under Rule 15, there is no need to evaluate Rule 19 . . . .”); Brown v. Am. 
Furniture Warehouse Co., 2020 WL 5889294, at *1 (W.D. Ark. Oct. 5, 2020) (noting that 
a proposed amendment to add a new defendant required a Rule 15 and a Rule 19 
analysis); N. Face Apparel Corp. v. Dahan, 2014 WL 12596716, at *4 (C.D. Cal. Mar. 
14, 2014) (indicating that adding new parties to a complaint must satisfy Rule 15 as well 
as Rule 20); Valley View Dev., Inc. v. U.S. ex rel. U.S. Army Corps of Engineers, 2011 
WL 2560215, at *5 n.11 (N.D. Okla. June 28, 2011) (stating that the court would not be 
required to permit amendment even if a party were a Rule 19 required party, because 
the court must still consider the general propriety of adding the party under Rule 15).  
 

2. Glove 
 
Glove contends that the Trustee focuses almost exclusively on the reasons that he 
added CAVIC to the Jetcraft PAC but he says virtually nothing about Glove or the 
justification for adding Glove to this case.  Glove Opposition at 7.  According to Glove, 
regardless of whether the Court finds that Counts 30 through 32 arise out of the same 
“conduct, transactions or occurrences” that were alleged in the Original Jetcraft 
Complaint, the statute of limitations for Counts 30 through 32 has run and the Trustee 
has not met his burden of showing that Glove knew or should have known that but for a 
mistake concerning its identity, the action would have been brought against it.  Id. at 15-
16 (citing Kilkenny v. Arco Marine, Inc., 800 F.2d 853, 857 (9th Cir. 1986)).  Glove 
contends that the Trustee was not under any mistake regarding its identity because on 
9/13/19, he filed King v. Yuntian 3 Leasing Co. Designated Activity Co., 2:19-ap-01383-
SK (Yuntian/UL AP) which included Glove as a defendant, and the Trustee cannot 
demonstrate that Glove should have known that the Trustee made a mistake in not 
suing Glove in this adversary proceeding on claims against Bombardier.  Id. at 16.   
 
The Trustee replies that Counts 30 through 32 are not time-barred because 
recharacterization claims are not subject to any statute of limitation, and even if the 
statute of limitations did apply, the claims against Glove would relate back, and there 
was a mistake because the Trustee believed that Glove was not a necessary party.  
Reply to Glove at 24-26 (citing Krupski v. Costa Crociere S.p.A., 560 U.S. 538 (2010)).  
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Glove is named for the first time as a defendant in the following counts in the Jetcraft 
PAC:  
 

1) Count 30 against Glove and Wells Fargo for Recharacterization of 2015 Plane 6 
Finance Lease under 11 U.S.C. §§ 105(a), 547, 548, 550; 

2) Count 31 against Bombardier, Glove and Wells Fargo for Avoidance and 
Recovery of Actual Intent Fraudulent Transfer (Plane 6) under 11 U.S.C. §§ 548, 
550; and 

3) Count 32 against Bombardier, Glove and Wells Fargo for Avoidance and 
Recovery of Constructive Fraudulent Transfer (Plane 6) under 11 U.S.C. §§ 548, 
550. 
 

A. Statute of Limitations  
 

As noted above, the statute of limitations for a § 548 claim is two years and that statute 
of limitations for Counts 31 and 32 expired on 9/15/19.  In Count 30, which the Trustee 
titled as a “recharacterization” claim, the relief requested is “for the purpose of pursuing 
relief under Section 548 of the Bankruptcy Code against Bombardier in Counts 31 and 
32 and any recovery of avoided transfers under Section 550 of the Bankruptcy Code.”  
Jetcraft PAC ¶ 943.  The fact that the Trustee described Count 30 as seeking 
recharacterization is irrelevant.   
 
To determine what statute of limitations applies to a claim, it is the “substance of the 
right sued on, and not the remedy invoked that governs.”  Luckenback S.S. Co., v. U.S., 
312, F.2d 545, 548 n.2 (2d Cir. 1963) (emphasis added); see also Lehman XS Tr., 
Series 2006-GP2 by U.S. Bank N.A. v. Greenpoint Mortg. Funding, Inc., 916 F.3d 116, 
127 (2d Cir. 2019) (holding that U.S. Bank N.A.’s “indemnification” claim was untimely 
because it was a repackaged version of a time-barred breach of contract claims, and 
U.S. Bank could not circumvent the statute of limitations by recasting contract claims as 
a claim for indemnification); Levald, Inc. v. City of Palm Desert, 998 F.2d 680 (9th Cir. 
1993) (applying the statute of limitations for a Takings Clause claim to a claim seeking a 
declaration that a city ordinance violated the Takings Clause); Bank of N.Y. v. Foothills 
at Macdonald Ranch Master Assoc., 329 F.Supp.3d 1221, 1127-28 (D. Nev. 2018) 
(applying a four-year statute of limitations to a declaratory relief claim that a deed of 
trust encumbered foreclosed property or an HOA sale was void, because the focus of 
the lawsuit was determining whether a foreclosure extinguished a deed of trust); In re 
G-I Holdings, Inc., 2016 WL 4991489, at *47 (Bankr. D.N.J. Sept. 9, 2016) (holding that 
indemnity and restitution claims were recast, time-barred tort claims and were time-
barred themselves); Warrick v. Roberts, 34 F.Supp.3d 913, 922-24 (N.D. Ill. 2014) 
(indicating that what was “truly at issue” was whether the plaintiffs were the sole owners 
of a copyright, and the Copyright Act’s three-year statute of limitations governed the 
plaintiffs’ infringement claim); Good Morning to You Prods. Corp. v. Warner-Chappell 
Music, Inc., 2013 WL 12138670 (C.D. Cal. Oct. 16, 2013) (applying the Copyright Act’s 
statute of limitations to declaratory judgment and relief claims based on the Copyright 
Act); Lesesne v. Brimecome, 918 F.Supp.2d 221, 224-25 (S.D.N.Y. 2013) (holding that 
the plaintiffs’ tortious interference claims were really “time-barred defamation claims in 
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disguise” and were therefore time-barred); Algrant v. Evergreen Valley Nurseries Ltd. 
P’ship, 941 F.Supp. 495, 497-99 (E.D. Pa. 1996) (imposing the one-year statute of 
limitations applicable to § 29(b) of the Securities and Exchange Act of 1934 claims and 
§ 508 of the Pennsylvania Securities Act claims and the two-year statute of limitations 
applicable to common law fraudulent inducement claims, which were the substance of 
the plaintiffs’ declaratory relief claims), aff’d 126 F.3d 178 (3d Cir. 1997) (holding that if 
a claim is barred by a statute of limitations “then a court will withhold declaratory 
judgment essentially predicated upon the same cause of action” because otherwise, 
statutes of limitations could be circumvented merely by draping claims “in the raiment of 
the Declaratory Judgment Act”).  
 

B. Relation Back  
 
Although the Trustee contends that the claims against Glove relate back to the Original 
Jetcraft Complaint, he cannot show that within the time allowed for service under Rule 
4(m), Glove knew that “but for a mistake concerning [its] identity,” it would have been 
sued in this action.  On the same day that the Trustee filed the Jetcraft AP—9/13/19—
he also filed the Yuntian/UL AP, in which he named Glove as a defendant.  The 
Trustee’s reliance on Krupski v. Costa Crociere S.p.A., 560 U.S. 538, 554-55 (2010) is 
unavailing, because there, the Supreme Court reversed denial of a Rule 15(c)(1)(C) 
motion, where the original complaint made clear that the plaintiff meant to sue the 
company that “owned, operated, managed, supervised and controlled” the ship on 
which she was injured, which she mistakenly identified as Costa Cruise Lines N.V., the 
company that issued her ticket, rather than Costa Crociere, S.p.A., the company that 
was in charge of and controlled the ship.  Here, in contrast, there so no such mix-up.  
The Trustee did not identify a party with a similar name to Glove in the Original Jetcraft 
Complaint, which he mistakenly sued in Glove’s place.  And, the Trustee’s so-called 
“mistake”—believing that Glove was not a necessary party which he discovered after 
the Court’s ruling mentioning that CAVIC was a necessary party on 3/12/20—is not a 
mistake concerning Glove’s identity, which is what Rule 15(c)(1)(C)(ii) requires.  The 
Trustee also does not acknowledge that the focus of Rule 15(c) is what the party to be 
added knew during the 120 days after the Original Jetcraft Complaint was filed, as 
prescribed by Rule 4(m).  Butler v. Nat’l Cmty. Renaissance of Cal., 766 F.3d 1191, 
1202 (9th Cir. 2014) (quoting Schiavone v. Fortune, 477 U.S. 21 (1986)); Ramos-
Santoya v. Ins. Co., of the Pa., 379 Fed. App’x 596 (9th Cir. 2010) (holding that a 
plaintiff who knows the identify of a defendant before filing a lawsuit, but for whatever 
reason does not name that defendant might make a mistake, “but not one of identity”).  
Therefore, the Court finds that the claims against Glove do not relate back.  
  

3. Equitable Tolling 
 
Alternatively, the Trustee argues that even if the claims against the New Parties do not 
relate back, the claims were filed timely because they were equitably tolled.  Motion at 
33-34.  CAVIC responds that the Trustee’s argument relies on an incorrect equitable 
tolling doctrine.  CAVIC Opposition at 25.  According to CAVIC, the claims against it in 
the Jetcraft PAC are brought under § 548 and therefore, must satisfy the federal 
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standard for equitable tolling.  Id. at 25.  The Trustee does not mention equitable tolling 
in the Reply.  
 
Here, the claims against CAVIC and Glove in the Jetcraft PAC are brought under § 548, 
the applicable statute of limitations is § 546 and federal equitable tolling principles 
apply.27  In re United Ins. Mgmt., Inc., 14 F.3d 1380, 1384 (9th Cir. 1994).  A litigant 
seeking equitable tolling of § 546’s limitations period bears the burden of demonstrating 
that: 1) he has been pursuing his right diligently; and 2) some extraordinary 
circumstance stood in his way and prevented timely filing of the complaint.  In re Milby, 
875 F.3d 1229, 1232 (9th Cir. 2017).  Equitable tolling is disfavored and rarely applied 
because “Congress must be presumed to draft limitations periods in light of” equitable 
tolling principles that generally apply to statutes of limitations.  Cal. Franchise Tax Bd. v. 
Kendall (In re Jones), 657 F.3d 921, 926 (9th Cir. 2011).   
 
The Trustee summarily contends that CAVIC (and Bombardier) were aware of the 
recharacterization allegations in the Original Jetcraft Complaint and the declaratory 
judgment claim in Original CAVIC Complaint and neither will be prejudiced in gathering 
evidence to defend against “this claim,” because they have not even begun discovery.  
Motion at 33-34.  Unfortunately for the Trustee, the cases that he cites are inapposite 
because they involved either diversity jurisdiction or choice of law principles, where the 
courts applied California’s equitable tolling doctrine.  Retamco Operating, Inc. v. 
Carone, 2005 WL 8165769, at *3 (C.D. Cal. Apr. 11, 2005) (applying California’s 
equitable tolling doctrine based on diversity jurisdiction); Mayes v. Leipziger, 729 F.2d 
605, 608 (9th Cir. 1984) (holding that California’s equitable tolling doctrine applied in a 
diversity jurisdiction case where an earlier case was filed in a different forum); Hatfield 
v. Halifax PLC, 564 F.3d 1177, 1184 (9th Cir. 2009) (indicating that in a diversity case, 
where an English statute of limitations applied, California’s equitable tolling doctrine 
applied based on choice of law principles); In re McIntyre, 2010 WL 11530873, at *5 
(C.D. Cal. Apr. 27, 2010) (applying California’s equitable tolling principles to a lien 
priority dispute, which required application of state law).  The Trustee has not 
addressed the factors that this Court must consider in determining whether to equitably 
toll § 546’s statute of limitations and the Court finds that he has not met his burden of 
demonstrating that equitable tolling is appropriate in this case.28 
  

4. Intervention 
 

 
27  The Court recognizes that in Count 30, the Trustee seeks recharacterization of Plane 6’s lease.  
Jetcraft PAC at 212.  But, as noted above, the Trustee admits that the purpose of this count is for him to 
pursue “relief under Section 548 of the Bankruptcy Code against Bombardier in Counts 31 and 32 and 
any recovery of avoided transfers under Section 550 of the Bankruptcy Code.”  Jetcraft PAC ¶ 943.     
 
28  Further, the Trustee’s reliance on California’s equitable tolling is also misplaced because it only applies 
to cases filed in different fora.  See Serrato v. Cty. of L.A., 2016 WL 3982330 (C.D. Cal. Apr. 11, 2016) 
(quoting Martell v. Antelope Valley Hosp. Med. Ctr., 67 Cal. App. 4th 978, 985 (1998)) (“Under equitable 
tolling, the statute of limitations in one forum is tolled as a claim is being pursued in another forum” and 
finding that because appellants pursued successive claims in the same forum, “equitable tolling did not 
apply”).  
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In the Motion, the Trustee indicates that it is less than clear who might assert that 
adding CAVIC would be futile because “CAVIC is not currently a party to this case, it 
has not filed an appearance through counsel to be heard, and this case had not been 
consolidated with any other proceeding or the [CAVIC AP] in particular.”  Motion at 32 
n.10.  CAVIC responds that it has specially appeared in this case in conjunction with the 
Trustee’s proposed amendments, it was ordered to participate in mediation in this case 
and it opposed the Trustee’s Consolidation Motion, from which the “contours of this 
Rule 15 proceeding arose.”  CAVIC Opposition at 8 n.1.  CAVIC highlights that based 
on the Trustee not objecting to its special appearance to date and its extensive 
participation in this adversary proceeding, requiring CAVIC to file a motion to intervene 
would be wasteful and ridiculous.  Id.  CAVIC indicates that to the extent the Court has 
not already implicitly granted CAVIC leave to be heard on the Motion, its opposition is 
justified as a limited purpose intervention as a matter of right under Rule 24(a) or as a 
permissive intervention, under Rule 24(b)(2).  BAC/BI/LI also asserts that the claims 
against CAVIC and Glove are futile because they are time-barred.  BAC/BI/LI 
Opposition at 13 n.9.  In the Reply, the Trustee does not mention standing or 
intervention.   
 
Rule 24, which governs intervention, provides that: 
 

(a) Intervention of right.  On timely motion, the court must permit anyone to 
intervene who: 
. . . . 
 (2) claims an interest relating to the property or transaction that is the 
subject of the action and is so situated that disposing of the action may as a 
practical matter impair or impeded the movant’s ability to protect its interest. 
 

(b)  Permissive Intervention. 
 

(1) In General.  On timely motion, the court may permit anyone to 
intervene who: 

. . . . 
(B) has a claim or defense that shares with the main action a 
common question of law or fact. 

. . . . 
(3) Delay or Prejudice.  In exercising its discretion, the court must consider 
whether the intervention will unduly delay or prejudice the adjudication of 
the original parties’ rights.    
 

Courts may grant an applicant’s request to permissively intervention if the applicant 
demonstrates the following: 1) an independent grounds for jurisdiction; 2) a timely 
motion; and 3) a common question of law or fact between the proposed intervenor’s 
claim or defense and the main action.  Freedom from Religion Found., Inc. v. Geithener, 
644 F.3d 836, 843 (9th Cir. 2011).  Here, despite the fact that CAVIC and Glove did not 
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file formal motions to intervene, the Court finds that it is appropriate for the Court to 
consider their briefs and allowed them to be heard during the 6/30/21 hearing.  
 
The requirement that there must be an independent ground for jurisdiction is met: the 
Trustee is seeking to add both CAVIC and Glove in the Jetcraft PAC.  See id. at 843-44 
(indicting that the jurisdictional requirement stems from a concern that intervention may 
be used to inappropriately enlarge a federal court’s jurisdiction and manifests itself most 
concretely in diversity cases but in federal question cases, the court’s jurisdiction is 
grounded in the federal questions at issue); Lindsay v. Beneficial Reinsurance Co. (In re 
Lindsay), 59 F.3d 942, 948 (9th Cir. 1995) (noting that federal question cases with 
exclusive jurisdiction in federal court include bankruptcy cases).  
    
There can be no argument that CAVIC’s request to intervene is untimely.  It did not 
know that it was being added to the Jetcraft PAC until 4/28/21, when that complaint  
was filed.  And, Glove was not served with the Motion and was not even aware that it 
had been added to the Jetcraft PAC until 5/26/21.  Rather than unduly delay 
adjudication of the original parties’ rights, allowing CAVIC and Glove to intervene now 
and be heard, will expedite this matter.  It will help resolve whether adding CAVIC and 
Glove to certain counts in this adversary proceeding is futile.   
 
CAVIC and Glove share a common question of law or fact with the other defendants 
who were named in the Jetcraft PAC—whether amendment is appropriate under Rule 
15.  Prohibiting CAVIC and Glove from being heard in conjunction with the Rule 15 
Motion would be illogical and a waste of everyone’s time and money.  The Trustee 
admits that the estates are administratively insolvent.  Zetta USA Docket #1494-13 
(indicating that the total chapter 7 professional fees incurred as of 5/27/21 along with 
the unpaid chapter 11 administrative claims exceed the total funds currently held in the 
Trustee’s bank accounts).  If CAVIC and Glove were not allowed to respond to, and be 
heard regarding, the Motion, the Jetcraft PAC would be filed adding them as parties, 
and they would then undoubtedly file Rule 12(b)(6) motions asserting the same grounds 
as contained in their Oppositions.  This would be putting form over substance because 
the analysis of whether adding them is futile under Rule 15 is exactly the same as the 
analysis under Rule 12(b)(6).   
 
Finally, there could be no prejudice to the Trustee.  In the Reply, he responded to the 
CAVIC Opposition and he was given a week to separately respond to the Glove 
Opposition.  And, none of the other defendants in this adversary proceeding objected to 
CAVIC’s brief, Glove was notified by counsel for one of the defendants that it had been 
added to the Jetcraft PAC, and Bombardier opposes CAVIC and Glove being added to 
the Jetcraft PAC.  BAC/BI/LI Opposition at 9 n.3, 13 n.9.  Therefore, despite the 
Trustee’s protestations, the Court considered both CAVIC’s and Glove’s briefs and 
allowed them to be heard during the 6/30/21 hearing on the Motion.  
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d. Undue Delay, Bad Faith, and Prejudice 
 
Because the Court finds that amendments to Counts 4, 5, 21, 22, 23, 26, 27, 28, 29, 
and 30, as well as the amendments adding CAVIC and Glove to Counts 14, 15, 30, 31 
and 32 are futile, the Court need not address undue delay, bad faith, or prejudice 
regarding those amendments.  See Bonin v. Calderon, 59 F.3d 815, 845 (9th Cir. 1995) 
(indicating that futility alone can justify denial of a motion for leave to amend).   
Further, neither the Jetcraft/FK Defendants nor BAC/BI/LI address undue delay, bad 
faith, or prejudice regarding Count 3, and they have not met their burden regarding 
those factors regarding that count.  See Agua Caliente Band of Cahuilla Indians v. 
Coachella Valley Water Dist., 2020 WL 5775174, at *2 (C.D. Cal. July 8, 2020) 
(indicating that the party opposing amendment bears the burden of showing prejudice, 
unfair delay, bad faith, or futility of amendment).   
 

V. Conclusion 
 
For the reasons stated above, the Motion is denied regarding: 1) Counts 4, 5, 21, 22, 
23, 26, 27, 28, 29, and 30; and 2) adding CAVIC and Glove as defendants to Counts 
14, 15, 30, 31 and 32.29   

 
29  None of the defendants raise issues regarding the additional allegations contained in the Jetcraft 
PAC, which were not included in, or related to, Counts 3, 4, 5, 21, 22, 23, 26, 27, 28, 29, 30, 31 or 32.  
Nor, do they address whether any additions, which were redlined in green text, were actually authorized 
by the Court.  For the purposes of ruling on the Motion, the Jetcraft/FK Opposition, BAC/BI/LI Opposition, 
CAVIC Opposition, and Glove Opposition, the Reply, and the Reply to Glove, it was not necessary for the 
Court to determine whether the Trustee correctly highlighted in green additions that were authorized by 
the Court.  The Court notes, however, that the Trustee added CAVIC in green to Counts 14 and 15, 
although the Court did not authorize the Trustee to add CAVIC or any other party to the Jetcraft PAC nor 
did the Court’s ruling on the FK MTD, Jetcraft MTD, and BAC/BI/LI MTD indicate that any party could be 
added to the Jetcraft PAC.   
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 Kristina S Azlin     kristina.azlin@hklaw.com, ericka.mendez@hklaw.com 
 Brian K Condon     Brian.Condon@arnoldporter.com 
 Aaron S Craig     acraig@kslaw.com, mtunson@kslaw.com; eripley@kslaw.com;mciatti@kslaw.com 
 John K Lyons     john.lyons@us.dlapiper.com, john-lyons-7790@ecf.pacerpro.com 
 United States Trustee (LA)     ustpregion16.la.ecf@usdoj.gov 
 Matthew S Walker     matthew.walker@pillsburylaw.com, renee.evans@pillsburylaw.com, docket@pillsburylaw.com  

  Service information continued on attached page 

2.  SERVED BY UNITED STATES MAIL:   
On (date) July 15, 2021, I served the following persons and/or entities at the last known addresses in this 
bankruptcy case or adversary proceeding by placing a true and correct copy thereof in a sealed envelope in 
the United States mail, first class, postage prepaid, and addressed as follows. Listing the judge here 
constitutes a declaration that mailing to the judge will be completed no later than 24 hours after the document 
is filed. 

  Service information continued on attached page 

3.  SERVED BY PERSONAL DELIVERY, OVERNIGHT MAIL, FACSIMILE TRANSMISSION OR EMAIL 
(state method for each person or entity served):  Pursuant to F.R.Civ.P. 5 and/or controlling LBR, on (date) 
July 15, 2021, I served the following persons and/or entities by personal delivery, overnight mail service, or (for 
those who consented in writing to such service method), by facsimile transmission and/or email as follows.  
Listing the judge here constitutes a declaration that personal delivery on, or overnight mail to, the judge will be 
completed no later than 24 hours after the document is filed. 

  Service information continued on attached page 

I declare under penalty of perjury under the laws of the United States that the foregoing is true and correct. 
 
July 15, 2021         Renee Evans  /s/ Renee Evans 
Date Printed Name  Signature 
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