
DLA PIPER LLP (US)
LOS A NG EL ES

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

i 
EAST/182188577

DAVID B. FARKAS (SBN 257137) 
david.farkas@us.dlapiper.com 
DLA PIPER LLP (US) 
2000 Avenue of the Stars 
Suite 400 North Tower 
Los Angeles, California 90067-4704 
Tel: (310) 595-3000 
Fax: (310) 595-3300 

JOHN K. LYONS (Pro Hac Vice) 
john.lyons@us.dlapiper.com 
JEFFREY S. TOROSIAN (Pro Hac Vice) 
jeffrey.torosian@us.dlapiper.com 
JOSEPH A. ROSELIUS (Pro Hac Vice) 
joseph.roselius@us.dlapiper.com 
DLA PIPER LLP (US) 
444 West Lake Street, Suite 900 
Chicago, Illinois 60606-0089 
Tel: (312) 368-4000 
Fax: (312) 236-7516 

Attorneys for Jonathan D. King as Chapter 7 Trustee

UNITED STATES BANKRUPTCY COURT 
CENTRAL DISTRICT OF CALIFORNIA 

LOS ANGELES DIVISION

In re: 

ZETTA JET USA, INC., a California 
corporation, 

Debtor. 

Lead Case No.: 2:17-bk-21386-SK 

Chapter 7 

Jointly Administered With: 
Case No.: 2:17-bk-21387-SK 

Adv. Proc. Nos. 2:19-01382-SK 

TRUSTEE’S REPLY IN SUPPORT OF 
MOTION FOR LEAVE TO AMEND 
ADVERSARY COMPLAINT  

Hearing Date and Time: 
Date: June 30, 2021 
Time: 9 a.m. (PDT) 
Place: Courtroom 1575 

255 East Temple Street 
Los Angeles, CA 90012 

In re: 

ZETTA JET PTE, LTD., a Singaporean 
corporation, 

Debtor. 

JONATHAN D. KING, solely in his capacity 
as Chapter 7 Trustee of Zetta Jet USA, Inc. and 
Zetta Jet PTE, Ltd. 

Plaintiff, 

v. 

Jetcraft Corporation, Jetcraft Global, Inc., 
Jetcoast 5000-5 LLC, Orion Aircraft Holdings 
Ltd., Jetcraft Asia Limited, FK Group Limited, 
FK Partners Limited, Jahid Fazal-Karim, 
Bombardier Aerospace Corporation, 
Bombardier, Inc., and Learjet, Inc., 

Defendants. 
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INTRODUCTION1

This Court has already found that the original Complaint pleaded the core of the Trustee’s 

case: specifically, that Jetcraft and Fazal-Karim (who was Bombardier’s agent) paid Cassidy 

undisclosed kickbacks in connection with the Debtors’ acquisition of planes. But the Court also 

dismissed the original complaint with leave to amend to address a number of issues that the Court 

identified: the specific valuations of the planes were not pleaded, the first kickback was not pleaded 

with particularity, the Trustee had not identified a basis for civil liability for commercial bribery, 

the recharacterization of certain agreements required the addition of necessary parties, and certain 

elements were not clearly pleaded. The Amended Complaint addresses those issues and related 

concerns raised in this adversary proceeding and related adversary proceedings. (Mot. at 2, 7-8, 12, 

17 [Dkt. No. 199].) The Defendants accuse the Trustee of “bad faith” and “retaliation” and 

“disobeying the court” and “thermonuclear war” for having the temerity to re-plead his complaint 

to address those concerns and plead well-founded claims to hold these defendants accountable for 

their actions rather than simply walk away. The Trustee has easily met the extremely liberal 

standard for the first amendment to a complaint. The Defendants have failed to meet their burden 

to establish the five factors necessary to deny an amendment. This Court should grant the Trustee’s 

motion so that the parties can get to the merits of this case rather than continue with this unnecessary 

procedural wrangling. 

To be sure, this Court has already granted the Trustee leave to amend the complaint. None 

of the Defendants (or CAVIC for that matter) have challenged the Trustee’s color-coding about 

which portions that the Trustee indisputably had leave to amend and which portions are the subject 

of this motion. This court should focus solely on the new claims and the new parties that are the 

subject of this motion, as the Defendants profess to do. (FK Opp. [Dkt. No. 223] at 1-2, 34; 

Bombardier Opp. [Dkt. No. 224] at 1-2.) For those claims and parties, the Defendants cannot meet 

their burden on any of the five factors for the new claims and parties. 

The Defendants cannot meet their high burden to show that the Court should deny leave to 

1 Unless otherwise stated, all emphasis is added; all capitalized terms have the same meaning as in the Trustee’s Motion 
or the Amended Complaint; all paragraph citations are to the Amended Complaint; and all section references are to the 
Bankruptcy Code.  
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amend. They cannot show undue delay because the Trustee has met all court-ordered and stipulated 

deadlines to amend the complaint and the case is still in the earliest stages of litigation. There is 

also no legally recognized prejudice. Nor are the new claims futile. The Robinson-Patman Act 

claim, civil RICO claims, and bankruptcy claims relate back. Cal. Penal Code § 641.3 can support 

a Cal. Bus. & Prof. Code § 17200 (“UCL”) claim because no private right of action is necessary 

under decades of California law. New York courts have recognized a private right of action for 

commercial bribery. The unjust enrichment and constructive trust claims are pled expressly to 

preserve them for appeal. The Amended Complaint does not violate Rule 7008. The Defendants 

also fail to show bad faith because the new claims address specific issues raised by the Court’s 

opinions, and civil RICO is appropriate because the Court has already found that the Complaint 

pleaded that Bombardier’s agent, Fazal-Karim, paid kickbacks.  

Similarly, CAVIC fails to meet its burden to show that it should not be joined as a party. 

CAVIC fails to show that it is not amenable to the Court’s jurisdiction and thus cannot be joined as 

a party under Rule 19. CAVIC primarily and misleadingly argues that it cannot be added as a 

necessary party to the § 548 claim against Bombardier because a § 548 claim against CAVIC would 

be time-barred. But the Trustee is not bringing a claim under § 548 against CAVIC as a transferee. 

The only reason that CAVIC is being added as a party to the § 548 claim is because that claim 

requires recharacterization of the Plane 2-4 Finance Leases. The Trustee has had a claim to 

recharacterize those leases pending against CAVIC in the CAVIC action (in which Bombardier is a 

party) for more than two years and long before any statute of limitations expired. This Court has 

already held that CAVIC is a necessary party and that CAVIC can be joined as a party. As a 

consequence of that decision, CAVIC must be joined as a party. For the same reason, the other new 

parties must be joined unless the Court finds that they are not necessary parties (for example, if 

they choose not to assert an interest in this litigation).  

Accordingly, this Court should grant the Trustee’s motion for leave to amend in its entirety. 

ARGUMENT 

I. The Defendants concede that the Court has already granted leave to amend the vast 
majority of the changes to the Amended Complaint.  

As detailed in the Trustee’s motion to amend, the Court has already granted leave to amend 

Case 2:19-ap-01382-SK    Doc 229    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
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almost all the changes to the Amended Complaint. (Mot. at 2-5; see also id. Ex. 1 (chart showing 

what Counts in the Amended Complaint correspond to Counts in the original Complaint).) In fact, 

every change to the factual sections in the proposed Amended Complaint relates to at least one of 

the counts from the original Complaint that the Court has already granted leave to replead or that 

no Defendant moved to dismiss. (Mot. at 3-5.) As a result, the Trustee need not seek leave to amend 

for any change or addition to factual allegations in the Amended Complaint. See Wonderful Real 

Est. Dev. LLC v. Laborers Int’l Union of N. Am. Loc. 220, 2020 WL 91998, at *8 n.9 (E.D. Cal. 

Jan. 8, 2020) (“Since leave to amend is being granted, Plaintiff is free to allege these additional 

facts in the amended complaint.”). Nor must he seek leave to replead claims for which this Court 

has granted leave to amend. See Cholakyan v. Mercedes-Benz USA, LLC, 2012 WL 12861143, at 

*13–14 (C.D. Cal. Jan. 12, 2012) (leave to replead counts also provided leave to replead facts 

related to those counts); see also Michael Grecco Prods., Inc. v. BDG Media, Inc., 834 F. App’x 

353, 354 (9th Cir. 2021) (holding that “it was an abuse of discretion to exclude [a] claim as beyond 

the scope of permissible amendment” when the Ninth Circuit did not agree with the trial court’s 

interpretation of its own order as “limiting amendment so severely”).  

The Defendants agree that this Court has already granted leave to amend for almost every 

change in the Amended Complaint. For example, pursuant to the Court’s request, the Trustee 

submitted a color-coded redline of the proposed Amended Complaint. [Dkt. No. 221-1-4.] That 

redline shows in green text the amendments for which the Court has indisputably already granted 

leave to amend. It shows in blue text the amendments for which the Court has stated that it has not 

yet given leave. Out of the proposed Amended Complaint’s 970 paragraphs, only 81 have any blue 

text at all. [See id. ¶¶ 12-13, 60-64, 722-26, 746-50, 815-50, 862-943.] The Trustee provided a 

substantively identical version of this color-coded redline more than a month before the Defendants 

filed their oppositions. [Id.] No Defendant has challenged any of the Trustee’s color-coding.  

Instead, the dispute is limited to a small subset of the Amended Complaint. (CAVIC Opp. 

[Dkt. No. 222] at 4 n.7 (stating that opposition “is limited to denial of amendment based on time-

barred claims and Rule 15 futility issues”); FK Opp. at 5 n.5 (stating that opposition is “confined 

to matters affecting the relief requested in the Motion under Civil Rule 15”); Bombardier Opp. at 
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5 n.9 (stating that it is only challenging new claims and parties).) The Trustee now turns to that 

small subset. 

II. The standard for amendment is extremely liberal. 

“Rule 15’s policy of favoring amendments to pleadings should be applied with ‘extreme 

liberality.’” Bitton v. Truderma, LLC, 774 F. App’x 404, 405 (9th Cir. 2019) (quoting U.S. v. Webb, 

655 F.2d 977, 979 (9th Cir. 1981)); see also In re Zetta Jet USA, Inc., 624 B.R. 461, 511 (Bankr. 

C.D. Cal. 2020) (same). And a court should grant leave to amend unless “the pleading could not 

possibly be cured by the allegation of other facts.” Lopez v. Smith, 203 F.3d 1122, 1127 (9th Cir. 

2000) (en banc) (cleaned up). “This liberality in granting leave to amend does not depend on 

whether the amendment will add parties or additional causes of action.” Puricle, Inc. v. Church & 

Dwight Co., 2008 WL 11343396, at *1 (C.D. Cal. Oct. 1, 2008).

The Trustee only had the initial burden to show a legitimate reason for amendment. Foman 

v. Davis, 371 U.S. 178, 182 (1962). It is the Defendants’ burden to show that leave is not warranted. 

Advanced Cardiovascular Sys., Inc. v. SciMed Life Sys., Inc., 989 F. Supp. 1237, 1241 (N.D. Cal. 

1997).2 The party opposing amendment must show that denial is warranted based on five factors: 

(1) how many times the movant has amended, (2) the movant’s bad faith, (3) any undue delay, (4) 

prejudice to the opposing party, and (5) the futility of amendment. See M.H. v. City of San 

Bernardino, 2020 WL 5167718, at *1 (C.D. Cal. July 17, 2020). This analysis “should be performed 

with all inferences in favor of granting the motion.” Griggs v. Pace Am. Grp., Inc., 170 F.3d 877, 

880 (9th Cir. 1999). “Absent prejudice, or a strong showing of any of the remaining Foman factors, 

there exists a presumption under Rule 15(a) in favor of granting leave to amend.” Gocke v. U.S., 

2018 WL 4945685, at *4 (C.D. Cal. Feb. 23, 2018) (quoting Eminence Capital, LLC v. Aspeon, 

Inc., 316 F.3d 1048, 1052 (9th Cir. 2003)). 

2 As detailed below, this means that the Court should disregard the Defendants’ repeated suggestion that the Trustee 
did not address the timeliness of certain claims in the Motion. (See, e.g. Bombardier Opp. at 13 (“In seeking leave to 
amend, the Trustee does not even address the untimeliness of this claim.”); FK Opp. at 20 (“[T]he Trustee does not 
press any argument that the RICO claims relate back to the filing of the First Complaint.”); FK Opp. at 32 (“The Trustee 
is presumably well aware of this—indeed his motion does not even bother to contend that the new claims could 
plausibly relate back to his First Complaint, and they are therefore plainly time-barred.”).) The Defendants, not the 
Trustee, have the burden to show that the claims are untimely. They unsurprisingly cite no cases to support their 
assertion that the Trustee has the burden. As discussed further below, the claims are timely and relate back. 
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III.The Defendants cannot meet their burden to deny leave to amend. 

The Defendants do not try to argue that curing supposed deficiencies identified in the 

Court’s motion to dismiss opinions is a legitimate reason for amendment. Nor could they. Of course 

responding to this Court’s opinions is a legitimate and good-faith reason for amendment. Compare 

Desert Empire Bank v. Ins. Co. of N. Am., 623 F.2d 1371, 1376-77 (9th Cir. 1980) (finding evidence 

of proper motives where the “record suggest[ed] that the district court actually encouraged [the 

plaintiff] to amend its complaint” by, for example, suggesting that a party to be added by 

amendment was an “indispensable part[y]”) with Dkt. No. 109 at 38 (this Court holding that the 

then non-party CAVIC—which the Trustee now seeks to join by amendment—was a necessary 

party for which the feasibility of joinder was “beyond dispute”). This responsiveness to the Court’s 

rulings is evidence of proper motives. See Masimo Corp. v. Apple Inc., 2021 WL 925885, at *9 

(C.D. Cal. Jan. 6, 2021). Once the Court pointed out issues with the Complaint, the Trustee 

“promptly sought to amend the Complaint to bring it into conformance with the issues” the court 

identified in its orders. Earth Island Inst. v. Elliott, 318 F. Supp. 3d 1155, 1171 (E.D. Cal. 2018). 

All of the new claims and parties were added as a direct response to this Court’s opinion. 

The Trustee describes other legitimate reasons to amend in his original motion, but those 

issues were already briefed and decided. The Trustee already asked for leave, the Defendants 

argued against it, and the Court decided the issue in the Trustee’s favor (other than the two claims 

that were dismissed with prejudice). [Dkt. Nos. 107 at 48-50; 108 at 35-37; 109 at 40-42.] The 

Trustee can now include facts and documents that were marked confidential or attorney’s eyes only, 

either because the Defendants have withdrawn their designations on dozens of documents in 

response to the Trustee’s challenges or because the “Stipulated Protective Order” [Dkt. No. 143] 

allows for the filing of confidential material in a way that was not permitted under the protective 

orders related to Bankruptcy Rule 2004 discovery. That newly pleaded information is further 

described in the Trustee’s motion. (Mot. at 6-7.) The Trustee has thus met his only, minimal, burden 

here: showing a legitimate reason to amend. The Defendants cannot meet their burden to establish 

any of the five factors.  
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A. This is the Trustee’s first amendment and first chance to plead his full case.  

The Defendants have not cited any case where the court denied a first amendment, 

particularly where the Court has already granted leave to amend following a motion to dismiss. Not 

one. Parties opposing amendment face an especially steep burden when, as here, there has been no 

previous amendment. See Cafasso v. Gen. Dynamics C4 Sys., Inc., 637 F.3d 1047, 1058 (9th Cir. 

2011); Forest Ambulatory Surgical Assocs., L.P. v. Ingenix, Inc., 2013 WL 11323601, at *4 (C.D. 

Cal. Dec. 13, 2013). The Ninth Circuit routinely and with little discussion reverses denials of leave 

to amend when a party has not previously amended the complaint. See, e.g., Khoja v. Orexigen 

Therapeutics, Inc., 899 F.3d 988, 1011 (9th Cir. 2018); Rodriguez v. City of Modesto, 535 F. App’x 

643, 645 (9th Cir. 2013) (holding that district court “abused its discretion” by denying amendment 

because claims “were asserted for the first time in the First Amended Complaint and Plaintiffs have 

not yet had an opportunity to cure their pleading deficiencies”). Trial courts likewise routinely grant 

leave to amend where a party has not previously amended. Curtis v. Home Depot U.S.A., Inc., 2014 

WL 1419369, at *4 n.2 (E.D. Cal. Apr. 11, 2014); Magallon v. Min. Cty., 2020 WL 1539356, at *2 

(D. Nev. Mar. 4, 2020), R. & R. adopted, 2020 WL 1515324 (D. Nev. Mar. 30, 2020) (holding 

amendment proper where the plaintiff “has not yet amended, which also weighs in her favor”); 

Starbuzz Tobacco, Inc. v. Lorillard, Inc., 2013 WL 12131261, at *3 (C.D. Cal. July 10, 2013) 

(allowing amendment where “Plaintiff has not yet amended its complaint, and a scheduling order 

has not been issued.”); JST Distrib., LLC v. CNV.com, Inc., 2018 WL 6113092, at *8 (C.D. Cal. 

Mar. 7, 2018) (granting leave to amend RICO claims “because this is the Court’s first consideration 

of Plaintiff’s allegations”). 

 To deny a first amendment would be particularly harsh here. To be sure, the original 

Complaint included all of the transactions, occurrences, and circumstances of the commercial 

bribery and kickback scheme involving Bombardier, Fazal-Karim, and the other Fazal-Karim 

Defendants. But the original Complaint could not plead the evidence and particularity that the Court 

sought in ruling on the motions to dismiss because of the Defendants’ overbroad confidentiality 

designations. For example, the Amended Complaint addresses the same corrupt purchasing 

scheme, the same two $500,000 kickbacks, (¶¶ 241-304), the same quid pro quo bribes of the F1 
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Tickets and the Sea-Doos, (¶¶ 305-20, 587-89, 880-82, 887-69, 900, 905, 907, 903-07, 918, 929), 

the same credit on the Nyota, (¶¶ 325-39, 373, 384, 460, 560-62, 586-89, 823, 867-69), and the 

same Falconwing transaction and payment on Cassidy’s way out the door, (¶¶ 224-40). In other 

words, the Amended Complaint adds particularity and evidence about the same transactions and 

occurrences, not new transactions and occurrences. 
B. The Defendants do not meet their burden to show bad faith.  

The Trustee has sought to address the Court’s dismissal opinions by adding claims and 

parties related to the same transactions and occurrences described in his original Complaint. The 

Court has already granted leave for the Trustee to clarify existing claims and add facts he was 

disallowed from pleading because of confidentiality. “Where the plaintiff offers to provide 

‘additional evidence’ that would add ‘necessary details’ to an amended complaint and such offer is 

made in good faith, leave to amend should be granted.” Broudo v. Dura Pharms., Inc., 339 F.3d 

933, 940–41 (9th Cir. 2003), rev’d on other grounds, 544 U.S. 336 (2005) (citation omitted); 

McMullen v. Fluor Corp., 81 F. App’x 197, 199 (9th Cir. 2003) (same); McElroy ex rel. McElroy 

v. Tracy Unified Sch. Dist., 2009 WL 1324952, at *3 (E.D. Cal. May 12, 2009) (“[L]eave to amend 

should be granted so long as plaintiff offers in good faith to cure the deficiencies of the 

complaint[.]”); see also Desert Empire Bank, 623 F.2d at 1376-77; Earth Island Inst., 318 F. Supp. 

3d at 1171; Masimo Corp., 2021 WL 925885, at *9.  

The Defendants do not try to argue that the Trustee’s stated reasons for amending are 

illegitimate. Instead, they ignore the Trustee’s stated reasons, and imagine that the Trustee’s 

amendments were for some other made-up purpose. (See, e.g., CAVIC Opp. at 14-15; FK Opp. at 

4, 9; Bombardier Opp. at 11.) For example, CAVIC argues that the Trustee did not add it as a 

defendant in response to this Court’s rulings. (CAVIC Opp. at 14-15.) Yet in its ruling on 

Bombardier’s motion to dismiss, the Court held that “Count X must be dismissed for failure to 

join CAVIC, an indispensable party.” [Dkt. No. 109 at 37.] This is the only reason why the Trustee 

has added CAVIC as a party.3 CAVIC points to this Court’s offhand comment during an unrelated 

hearing that “it did not grant the Trustee leave to amend the Jetcraft adversary to add [CAVIC], nor 

3 Regardless, as explained in the Trustee’s motion to amend, (Mot. at 17-19), and below, this Court must add CAVIC 
as a party under Rule 19 given its prior rulings.  
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did it make any findings that [CAVIC] could be added to the Jetcraft adversary proceeding.” 

(CAVIC Opp. at 14-15.) First, that statement was about the Court’s view of the scope of the 

amendment it already granted. The Court expressly reserved ruling on whether CAVIC could be 

added on a Rule 15 motion, i.e., the motion at issue now. (Declaration of Joseph Roselius (“Roselius 

Decl.”), attached as Exhibit A, Ex. 1 (Consolidation Hearing Tr. 41:15-42:8) (“the trustee is also 

seeking to add . . . parties . . . [s]o to expedite these cases, . . . the court proposes . . . [t]he trustee 

files a motion to amend under Rule 15 . . . [a]nd then the Court will rule on those motions to 

amend.”).) Second, that statement says nothing about whether the Trustee’s amendment to add 

CAVIC was in response to the Court’s rulings. Indeed, at the same and other hearings and in filings 

with this Court the Trustee has repeatedly told this Court and the parties why he was adding CAVIC 

as a defendant. (Roselius Decl. Ex. 1 (Consolidation Hearing Tr. 7:25-8:2; 10:12-13; 43:14-17; 

51:1-2)); Mot. at 8, 17.)4

Bombardier and the Fazal-Karim Defendants likewise fail to show that the Trustee’s 

amendments are unrelated to this Court’s motion to dismiss rulings. For example, they argue that 

the new commercial bribery claims under the Robinson-Patman Act, RICO, and the New York 

commercial bribery statute are not in response to the Court’s opinions. (Bombardier Opp. at 11; FK 

Opp. at 4, 9.) But they quote and reference a portion of the Court’s opinion that shows the opposite. 

For example, Bombardier says the Court found that “most of the cases [the Trustee] relied upon in 

opposing dismissal were ‘inapposite because they involved: 1) criminal prosecutions for bribery 

of, or providing improper gifts to, government officials; or 2) lawsuits for defrauding the 

government.’” (Bombardier Opp. at 11 (quoting Dkt. No. 109 at 17).) In response, the Trustee 

4 The Trustee has never thought and still does not think that CAVIC is a necessary party. So the Trustee did exactly 
what CAVIC now says that it wants: he did not name CAVIC as a defendant in Jetcraft, a case that alleges fraudulent 
conduct against others—not CAVIC—to recover funds from others—not CAVIC. CAVIC now both claims (1) that it 
is a necessary party but (2) that it should not be added even though it is amenable to the Court’s jurisdiction and service 
of process. As explained in the Trustee’s motion to amend, under all applicable authority, CAVIC must be added as a 
party given the Court’s ruling. (Mot. at 17-19.) CAVIC does not dispute any of that law. CAVIC and Bombardier want 
to have their cake and eat it too. They want the claim dismissed because CAVIC is a necessary party but without having 
to grapple with the consequences of that ruling: CAVIC must be joined if it is amenable to service of process and its 
joinder would not destroy jurisdiction. That is what being a “necessary party” means. CAVIC does not dispute this 
because it cannot dispute it. Under every authority—federal treatises, persuasive authority, the plain meaning of the 
Federal Rules, those same Rules’ commentary, district court opinions in this same District, binding Ninth Circuit case 
law, and Supreme Court case law—CAVIC must be joined. The only way CAVIC would not be joined would be if 
this Court reconsiders its ruling that CAVIC is a necessary party, which is relief that CAVIC has not requested.  
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added commercial bribery claims that allow for private civil actions unrelated to government 

officials or fraud against the government. See, e.g., Advanced Microtherm, Inc. v. Norman Wright 

Mech. Equip. Corp., 2011 WL 13243709, at *2 (N.D. Cal. Mar. 7, 2011) (private commercial 

bribery under the Robinson-Patman Act with no allegations related to government officials or fraud 

on the government), aff’d, 525 F. App’x 612 (9th Cir. 2013); Calnetics Corp. v. Volkswagen of 

Am., Inc., 532 F.2d 674, 695 (9th Cir. 1976) (same) (cleaned up); ABA, Model Jury Instructions in 

Civil Antitrust Cases C-289-292 (2016) (providing the elements and commenting on a private 

commercial bribery claim under the Robinson-Patman Act); Donemar, Inc. v. Molloy, 252 N.Y. 

360, 365 (1930) (allowing private right of action for commercial bribery under New York law); 

City of New York v. Liberman, 232 A.D.2d 42, 48-49 (N.Y. App. Div. 1997) (same); Niagara 

Mohawk Power Corp. v. Freed, 265 A.D.2d 938, 939 (1999) (same); 18 U.S.C. § 1961 

(“racketeering activity” includes “any act . . . involving . . . bribery . . . which is chargeable under 

State law and punishable by imprisonment for more than one year”). Bombardier now asserts that 

these “New Claims [do] nothing to address [the] fundamental problem because the New Claims 

still do not involve Bombardier trying to influence a government official or defraud the 

government.” (Bombardier Opp. at 11 (emphasis original).) But the new claims do not require 

Bombardier to influence a government official or defraud the government. Instead, Bombardier is 

liable if it sought to influence a private decisionmaker (i.e., Cassidy).  

The Fazal-Karim Defendants’ arguments are similarly ill-founded. They claim, for 

example, that the Trustee sought “to hide from this Court” that courts disagree whether there is a 

private right of action under the New York commercial bribery statute. (FK Opp. at 33.) The Trustee 

in fact flagged this split of authority in his motion. (Mot. at 14 n.6.) The Fazal-Karim Defendants 

point out that federal courts have not recognized a private right of action under the New York 

statute. (FK Opp. at 33.) But New York state courts have recognized such a private right of action. 

See, e.g., Liberman, 232 A.D.2d at 48-49; Niagara Mohawk Power Corp., 265 A.D.2d at 939; 

Donemar, 252 N.Y. at 365. As discussed further below, this gets the law backwards.

At bottom, the Defendants’ theory of bad faith does not hold. Bad faith requires a showing 

of “wrongful motive [of the] moving party.” Williams v. City of Long Beach, 2020 WL 5983256, 
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at *3 (C.D. Cal. July 21, 2020). The Trustee would not, and did not, file claims that he knew would 

be dismissed just so he could then amend to file his real claims (which, coincidentally, address the 

same issues raised by the Court). Nor did the Trustee bring these new claims out of some sort of 

“retaliation.” Cases that the Defendants cite like “Acri [are] therefore inapposite to the facts at 

hand.” Forest Ambulatory, 2013 WL 11323601, at *4 (distinguishing Acri because the party 

moving for amendment did not delay for tactical reasons). If filing an amended complaint in 

response to a successful motion to dismiss were retaliation, then no amendment would ever be 

possible.5

C. The Defendants do not meet their burden to show undue delay. 

The Defendants have not met their burden to show any undue delay. “[D]elay alone no 

matter how lengthy is an insufficient ground for denial of leave to amend.” Webb, 655 F.2d at 980; 

see also Bowles v. Reade, 198 F.3d 752, 758 (9th Cir. 1999) (same). Even “a considerably longer 

undue delay, such as two years, is ‘not alone enough to support denial’ of leave to amend under 

Rule 15’s policy of granting leave to amend with liberality.” Kaneka Corp. v. SKC Kolon PI, Inc., 

2013 WL 11237203, at *6 (C.D. Cal. May 6, 2013). The Trustee has met all court-ordered and 

stipulated deadlines to amend the complaint. Regardless, any purported delay has not been undue 

or prejudicial as discovery has not yet commenced in this case. See DCD Programs, Ltd. v. 

Leighton, 833 F.2d 183, 187-88 (9th Cir. 1987). The Defendants have not met their high burden to 

show undue delay when, as here, amendment is sought before any deadline for motions to amend. 

See Kontos v. U.S., 2016 WL 2885862, at *4 (C.D. Cal. May 17, 2016) (granting leave to amend 

“particularly as no Scheduling Order [had] been issued”).

The Court granted the Trustee leave to amend after dismissing certain counts of the 

Trustee’s original complaint, with the deadline set in reference to the entry of a protective order. 

[Dkt. Nos. 116-17.] The parties then engaged in months of negotiations on a protective order solely 

to protect the Defendants’ purportedly confidential information. The parties were finally able to 

5 The FK Defendants also contend that the Trustee added the exhibits to Schedule 2 out of some sort of retaliation for 
the denial of the motion to consolidate. (FK Opp. at 31-32.) The FK Defendant’s speculation is untrue. Instead, the 
Court’s prior ruling in the Yuntian case means that the Trustee would not be permitted to attach or refer to the documents 
incorporated by reference in Schedule 2 on a motion to dismiss. [See Yuntian Dkt. No. 174 at 7; 175 at 7-8] Accordingly, 
the Amended Complaint attaches those documents as Exhibits under Rule 10. The prior proposed amended complaint 
did not take the Court’s ruling in Yuntian into account.  
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agree on a protective order, which was entered by the Court on October 19, 2020. [Dkt. No. 145.]  

Immediately after entering that protective order, however, following a status hearing on 

October 14, 2020, the Court ordered the parties to mediate and re-set the deadline for filing the 

amended complaint to 40 days after the conclusion of the mediation. [Dkt. No. 149 at 2-3.] On 

December 4, 2020, the Trustee moved to consolidate the adversary cases [Dkt. No. 153], and the 

Court set the hearing date as January 6, 2021 [Dkt. No. 155]. The Defendants—not the Trustee—

then moved to continue the hearing until after the mediation [Dkt. Nos. 156, 159], and the Court 

approved a stipulation continuing the hearing [Dkt. No. 166]. 

After the mediation concluded on February 17, 2021 [Dkt. No. 171], the parties then briefed 

the motion to consolidate and the Trustee provided a proposed consolidated amended complaint to 

the Court. [Dkt. Nos. 183, 184, 185, and 188.] On April 5, 2021, the Court denied the consolidation 

motion. [Dkt. No. 193.] The Trustee filed his Rule 15 motion soon after on April 28, 2021. [Dkt. 

No. 199.] On May 7, 2021, the Court ordered Trustee to file redacted redlined and clean copies of 

the Amended Complaint and email unredacted copies to the Court within one business day. [Dkt. 

No. 205.] One business day later, the Trustee did just that. [Dkt. No. 207.] On May 18, 2021, the 

Court ordered the Trustee to file new versions of the redlined Amended Complaint in different 

color coding by May 21, 2021. [Dkt. No. 219.] The Trustee filed that redline on time as well. [Dkt. 

No. 221.]  

The Trustee has consistently abided by the Court’s deadlines for filing the Amended 

Complaint. The protective order, solely entered to protect the Defendants’ purportedly confidential 

information, required months and months of negotiations. The Court-ordered mediations required 

additional time to complete. The Defendants, not the Trustee, moved to continue the hearing on the 

motion to consolidate the adversary proceedings rather than brief it simultaneously. Despite the 

Defendants’ assertions, there has been no undue delay. See VBS Distrib., Inc. v. Nutrivita Labs., 

Inc., 2018 WL 9946319, at *2 (C.D. Cal. May 7, 2018) (finding no undue delay because delay “was 

due to both parties’ delay in filing motions and both parties' failure to reach an agreed upon 

stipulation”). Instead, the Trustee has consistently met the Court’s deadlines and has at all times 

moved this case along with all deliberate speed. See Forest Ambulatory, 2013 WL 11323601, at *4 
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(no undue delay because the party had not delayed for tactical reasons).  

Moreover, the case is still in its earliest stages—discovery has not started, no trial date is 

pending, and no pretrial conference is scheduled. In addition, the Court has not even yet set a 

deadline for the parties to amend their pleadings or add new parties pursuant to Local Bankruptcy 

Rule 7016-1(a)(4)(A). There is thus “no evidence that [the defendants] would be prejudiced by the 

timing of the proposed amendment.” DCD Programs, 833 F.2d at 187-88 (finding no undue delay 

even where the case was at the discovery stage); see also Canales v. Sheahan, 2016 WL 489896, 

at *3 (W.D.N.Y. Feb. 9, 2016), adopted, 2016 WL 1170457 (W.D.N.Y. Mar. 25, 2016) (“while the 

case has been around for a few years chronologically, it remains procedurally in its infancy since a 

scheduling order never issued and discovery never began”). Several cases cited by the Defendants 

are inapposite because they only found undue delay when the litigation was already in later stages. 

See, e.g., In re Circuit Breaker Litig., 175 F.R.D. 547, 551 (C.D. Cal. 1997) (finding undue delay 

where original counterclaims were filed over five years earlier and the amendment was “three 

weeks before the parties were scheduled to argue summary judgment motions”); Singh v. City of 

Oakland, Cal., 295 Fed. Appx. 118, 122 (9th Cir. 2008) (finding undue delay where plaintiff sought 

to file a third amended complaint one “month before trial was scheduled to begin”).6 Here, 

discovery has not even started. The case is not at or past the summary judgment or trial stage like 

the cases the Defendants cite. The Defendants have not shown undue delay. 

The Defendants rely heavily on In re Blue Earth, Inc., 836 F. App’x 564 (9th Cir. 2020), to 

assert that access to 2004 discovery limits amendment. (FK Opp. at 21, 24; Bombardier Opp. at 

6 Other cases cited by Defendants are similarly inapposite. See e.g., Acri v. Int’l Ass’n of Machinists & Aerospace 
Workers, 781 F.2d 1393, 1395, 1398–99 (9th Cir. 1986) (finding undue delay where delay was admittedly a tactical 
choice and the motion to amend was filed after discovery and oral argument on defendant’s summary judgment 
motion); M/V Am. Queen v. San Diego Marine Const. Corp., 708 F.2d 1483, 1492 (9th Cir. 1983) (“a motion for 
summary judgment was pending and possible disposition of the case would be unduly delayed by granting the motion 
for leave to amend”); Kittel v. City of Oxnard, 2018 WL 6004522, at *4 (C.D. Cal. July 9, 2018) (plaintiff had already 
filed three iterations of the complaint); Stambanis v. Tbwa Worldwide, Inc., 2020 WL 4060171, at *3 (C.D. Cal. July 
20, 2020) (plaintiff had already amended the complaint two other times); Texaco, Inc. v. Ponsoldt, 939 F.2d 794, 799 
(9th Cir. 1991) (plaintiff “waited until after discovery was over, just four and a half months before the trial date, before 
moving to amend its complaint”); Jackson v. Bank of Hawaii, 902 F.2d 1385, 1388 (9th Cir. 1990) (undue delay where 
amendment required re-litigation of issues already extensively litigated in a prior state court action); Fresno Unified 
Sch. Dist. v. K.U. ex rel. A.D.U., 980 F. Supp. 2d 1160, 1177 (E.D. Cal. 2013) (finding undue delay because plaintiff 
sought to amend after the close of discovery and after a summary judgment motion); Chodos v. W. Publ’g Co., 292 
F.3d 992, 1003 (9th Cir. 2002) (finding undue delay where plaintiff “sought leave to amend his previously-amended 
complaint” after the close of discovery). 
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8-9.) The Defendants are mistaken. Like in almost every one of the Defendants’ cases, the trustee 

in that case had been granted leave to amend once. Blue Earth, 836 F. App’x at 567. The court 

found that the bankruptcy court did not abuse its discretion when it denied leave to amend a second 

time on futility grounds. Id. at 566. Although the bankruptcy court provided the trustee with 

“specific details on which complaint paragraphs were deficient,” the trustee had “not pleaded 

sufficient factual allegations” that would be included “in a second amended complaint.” Id. By 

contrast, this is the Trustee’s first amendment, and, as detailed in both the Motion and this Reply, 

the Trustee has added factual allegations directly related to the Court’s motion to dismiss opinions.

This is nothing like Blue Earth, where a trustee repeatedly ignored the bankruptcy court’s pleading 

concerns.  

D. The Defendants do not meet their burden of showing any legally recognized 
prejudice.  

The Defendants contend that the proposed amendments are prejudicial because they will 

increase the cost and complexity of the case. Increased cost or complexity of a case does not 

constitute prejudice under Rule 15. See, e.g., Seneca Ins. Co. v. Hanover Ins. Co., 2017 WL 

10434402, at *8 (C.D. Cal. Aug. 30, 2017) (holding that “if the very addition of claims were 

prejudicial, no party could seek leave to amend its complaint to add new causes of action—the 

additional claims would certainly always require additional time and expense to the detriment of 

the party opposing amendment”); Fair Hous. Council of Cent. California, Inc. v. Nunez, 2012 WL 

217479, at *4 (E.D. Cal. Jan. 24, 2012) (“litigation costs alone are not grounds for denial of leave 

to amend”).  

Nor can the Defendants argue that the timing of amendment is prejudicial. Again, this case 

is in the earliest stages. “[T]he Court has not even set a scheduling conference or imposed a deadline 

for amendment of pleadings.” Fradkin v. Wunderlich-Malec Eng’g Inc., 2019 WL 7940670, at *4 

(C.D. Cal. Nov. 5, 2019) (finding no prejudice or undue delay). The only parties who would be 

prejudiced by an adverse ruling are the Trustee, the Estates, and innocent creditors for whom the 

Trustee seeks to recover. See Dordoni v. FCA US LLC, 2020 WL 6082132, at *5 (C.D. Cal. Oct. 

15, 2020); see also Sabag v. FCA US, LLC, 2016 WL 6581154, at *6 (C.D. Cal. Nov. 7, 2016);

Lara v. Bandit Indus., Inc., 2013 WL 1155523, at *5 (E.D. Cal. Mar. 19, 2013) (“This Court [ ] 
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finds that precluding [the plaintiffs] from joining [the proposed defendant] would prejudice 

Plaintiffs because they would be required either to abandon a viable claim against [the proposed 

defendant] or to initiate a duplicative litigation in state court.”). 

The Defendants’ arguments about expanded discovery are meritless. First, “expanded 

discovery does not constitute the type of prejudice that requires courts to deny motions to file an 

amended complaint.” Markson v. CRST Int’l, Inc., 2020 WL 8994104, at *2 (C.D. Cal. Apr. 14, 

2020) Second, even if it were, the Defendants have also failed to show any prejudice because 

discovery will be almost if not entirely the same even with the new claims. For example, the RICO 

claims involve kickbacks, bribery, and fraud, which was already alleged in the original Complaint. 

The same is true for the Robinson-Patman Act claims that involve kickbacks, which were already 

alleged in the original Complaint. The Falconwing transaction was similarly alleged in the original 

Complaint and would be a part of this case even without Counts 26, 28, and 29 because it shows 

the improper relationship between Cassidy and Fazal-Karim as well as Cassidy’s Ponzi-like 

scheme. In any event, “because discovery has yet to begin, there is no risk that [the Trustee’s] new 

legal theories will render already-conducted discovery futile.” Puricle, 2008 WL 11343396, at *3.  

The Defendants’ arguments about increased litigation costs are also meritless. See Ernst v. 

ZogSports Holdings LLC, 2019 WL 1423776, at *3 (C.D. Cal. Feb. 26, 2019) (holding that arguing 

that “an amendment will increase costs” “does not meet [the] burden” to show prejudice); see also 

Fair Hous. Council of Cent. Cal., Inc. v. Nunez, 2012 WL 217479, at *4 (E.D. Cal. Jan. 24, 2012) 

(“litigation costs alone are not grounds for denial of leave to amend”); Zeiger v. WellPet LLC, 2018 

WL 3208160, at *3 n.1 (N.D. Cal. June 29, 2018) (“discovery costs are to be expected in litigation 

and do not render an amended complaint substantially prejudicial without a showing of bad faith, 

undue delay, prejudice, or futility”). After all, “if the very addition of claims were prejudicial, no 

party could seek leave to amend its complaint to add new causes of action—the additional claims 

would certainly always require additional time and expense to the detriment of the party opposing 

amendment[.]” Seneca Ins. Co. v. Hanover Ins. Co., 2017 WL 10434402, at *8 (C.D. Cal. Aug. 30, 

2017). A defendant also cannot show prejudice by pointing to new claims providing for treble 

damages or attorneys’ fees. See Worldwide Travel, Inc. v. Travelmate US, Inc., 2016 WL 1241026, 
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at *6 (S.D. Cal. Mar. 30, 2016) (denying the defendants’ argument that they would be prejudiced 

because an amendment could “subject[ them] to treble damages and attorneys’ fees” when the “case 

[was] still at the motion to dismiss stage”). 

For prejudice, “the issue is not whether the defendant would be required to engage in 

additional work in response to newly amended claims.” Trans Video Elecs., Ltd. v. Sony Elecs., 

Inc., 278 F.R.D. 505, 509 n.2 (N.D. Cal. 2011), aff’d, 475 F. App’x 334 (Fed. Cir. 2012). Instead, 

courts consider things like an inability “to complete discovery because of [an] approaching trial 

date[.]” Nothing like that is present here. “Prejudice . . . encompasses more than run-of-the-mill 

litigation costs.” Sater v. Chrysler Grp. LLC, 2014 WL 11412674, at *6 (C.D. Cal. Oct. 7, 2014). 

As a result, “[i]n the absence of bad faith, . . . litigation expenses incurred before a motion to amend 

is filed do not establish prejudice.” U.S. v. United Healthcare Ins. Co., 848 F.3d 1161, 1184–85 

(9th Cir. 2016); see also Owens v. Kaiser Found. Health Plan, Inc., 244 F.3d 708, 712 (9th Cir. 

2001); Hale v. Lloyd’s, London, 2020 WL 262820, at *5 (D. Haw. Jan. 17, 2020). As shown above, 

the Defendants fall woefully short of showing bad faith. Therefore, such expenses are not legally 

recognized prejudice. This is especially true here because this is the Trustee’s “first attempt to cure 

deficiencies in his complaint” United Healthcare, 848 F.3d at 1185, and the “Court has not even 

set a scheduling conference or imposed a deadline for amendment of pleadings.” Fradkin, 2019 

WL 7940670, at *4 (finding no prejudice or undue delay). On the other hand, the Trustee will be 

unfairly prejudiced if his amendments are denied. See Lara v. Bandit Indus., Inc., 2013 WL 

1155523, at *5 (E.D. Cal. Mar. 19, 2013) (“This Court . . . finds that precluding [the plaintiffs] 

from joining [the proposed defendant] would prejudice Plaintiffs because they would be required 

either to abandon a viable claim against [the proposed defendant] or to initiate a duplicative 

litigation in state court.”). 

Copart, Inc. v. Sparta Consulting, Inc., 2016 WL 3126108, at *5–6 (E.D. Cal. June 2, 2016) 

shows that the Defendants have come nowhere close to meeting their burden to show prejudice. In 

that case, a party sought amendment while discovery deadlines loomed after the court had already 

granted multiple discovery extensions. Id. at *5. The amendments sought “six new claims for relief 

and two new defendants[.]” Id. The opposing party argued that “an additional year [would] be 
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added to the litigation[.]” Id. Nevertheless, the court found that any such prejudice was outweighed 

because it could just modify the case schedule. Id. at *5-6. Here, no such schedule has even been 

set.   

E. The Defendants do not meet their burden to show futility.  

As a preliminary matter, the Defendants apply the wrong futility standard. They argue that 

that the test for futility is the same as the test for dismissal under Rule 12(b)(6). (CAVIC Opp. at 

5; Bombardier Opp. at 12.) Not true. Rather, an “[a]mendment is futile only if no set of facts can 

be proven under the amendment that would constitute a valid and sufficient claim.” Volungis v. 

Liberty Mut. Fire Ins. Co., 808 F. App’x 414, 417 (9th Cir. 2020), cert. denied, 141 S. Ct. 1264 

(2021); see also Howard v. Finander, 2017 WL 10543342, at *5 (C.D. Cal. Mar. 27, 2017) (same);

(Roselius Decl. Ex. 1 (Consolidation Hearing Tr. at 53:14-15).) As this Court will recognize, this 

is the more lenient Conley v. Gibson standard that preceded Twombly and Iqbal. “Failure to meet a 

pleading standard is not a sufficient reason for denying leave to amend under Rule 15; an 

amendment is ‘futile’ only when it is clear that its defects cannot be cured by the allegation of any 

other facts.” Kaneka Corp., 2013 WL 11237203, at *5. The Ninth Circuit has repeatedly applied 

this more lenient standard when evaluating futility rather than the more demanding analysis that 

the Defendants say applies. See, e.g., Missouri ex rel. Koster v. Harris, 847 F.3d 646, 656 (9th Cir. 

2017) (“An amendment is futile when no set of facts can be proved under the amendment to the 

pleadings that would constitute a valid and sufficient claim or defense.”); Volungis, 808 F. App’x 

at 417 (same); May v. Northrop Grumman Sys. Corp., 680 F. App’x 556, 559 (9th Cir. 2017) 

(same); Ultrasystems Env’t, Inc. v. STV, Inc., 674 F. App’x 645, 649 (9th Cir. 2017) (same). As a 

result, courts in this district continue to apply the same lenient standard. See, e.g., Townsend Farms, 

2016 WL 10570247, at *3; Gocke, 2018 WL 4945685, at *5; CTC Cable Corp. v. Mercury Cable 

& Energy, LLC, 2010 WL 11520676, at *1 (C.D. Cal. Oct. 18, 2010); McElroy, 2009 WL 1324952, 

at *3 (“The Ninth Circuit has also stated that dismissal is only appropriate if it is clear to the district 

court that the complaint could not be saved by amendment.”). This is a “demanding standard” for 

the party opposing amendment. Townsend Farms, 2016 WL 10570247, at *3. “Denial of leave to 

amend on futility grounds is therefore rare.” Howard, 2017 WL 10543342, at *5. The Defendant’s 
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futility arguments are also premature.7 But as shown below, they fail regardless.  

1. Binding US Supreme Court and Ninth Circuit law shows that the new claims 
against existing Defendants easily meet the relation back standard.  

Counts 26, 28, and 298 relate back under Rule 15. The Ninth Circuit applies the relation-

back doctrine with ”extreme liberality,” allowing new claims that arise from the same “conduct, 

transaction, or occurrence” as the claims in the original complaint even when they “are based on 

a different legal theory of which there was no warning in the original pleading.” John v. City of 

Portland, 2005 WL 600000, at *2 (D. Or. Mar. 15, 2005) (collecting cases); see also Richards v. 

CoreCivic of Tenn., LLC, 2018 WL 784257, at *4 (E.D. Cal. Feb. 8, 2018) (stating that “relation 

back is not a prerequisite for amendment and should be liberally applied”). Contrary to what the 

Defendants argue, the claims need not rely on identical facts. Rather, they need only “share a 

common core of operative facts sufficient to impart fair notice of the transaction, occurrence, or 

conduct called into question.” Martell v. Trilogy Ltd., 872 F.2d 322, 327 (9th Cir. 1989) 

(overturning district court for applying too stringent of a relation back standard); see also Michael 

Grecco Prods., 834 F. App’x at 354 (overturning district court for dismissing a new claim because 

it arose out of the same conduct, transaction, or occurrence and thus related back); Frontline 

Processing Corp. v. Barack Ferrazzano, 571 F. App’x 586, 587 (9th Cir. 2014) (overturning district 

court’s finding that a new claim did not relate back because the claim arose from the same conduct, 

transaction, or occurrence as alleged in original complaint and thus the defendants were provided 

adequate notice); Richmond v. Reefer Sys., Inc., 2021 WL 1255422, at *3 (C.D. Cal. Mar. 16, 2021) 

(new claim related back even though it alleged different facts). The Amended Complaint is nowhere 

near the “extreme or fundamental departure from the claims already present in [the Trustee’s] 

original complaint” to justify denial of amendment. Covert v. City of San Diego, 2016 WL 7117364, 

at *5 (S.D. Cal. Dec. 6, 2016). 

7 The extensive case law supporting why the Court should defer such arguments is described in the Trustee’s motion 
to amend. (Mot. at 11-12.) See, e.g., Breier v. N. Cal. Bowling Proprietors’ Ass’n, 316 F.2d 787, 790 (9th Cir. 1963); 
Silas Braxton, 2020 WL 9073068, at *3; Howard, 2017 WL 10543342, at *5; Gocke, 2018 WL 4945685, at *5; Agua 
Caliente, 2020 WL 5775174, at *5; Incredible Features, Inc. v. BackChina, LLC, 2020 WL 8457480, at *1 (C.D. Cal. 
Dec. 28, 2020); Abu-Lughod v. Calis, 2014 WL 12589358, at *1 n.1 (C.D. Cal. June 3, 2014); Smith v. Costa Lines, 
Inc., 97 F.R.D. 451, 452–53 (N.D. Cal. 1983); Leibel v. City of Buckeye, 2019 WL 4736784, at *3 (D. Ariz. Sept. 27, 
2019).  
8 The Defendants do not challenge whether Counts 3 or 27 relate back. 
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As a result, “[u]nder Rule 15(c)’s liberal standard, a plaintiff need only plead the general 

conduct, transaction, or occurrence to preserve its claims against a defendant. The exact contours 

of those claims—the facts that will ultimately be alleged and the final scope of relief that will be 

sought—can and should be sorted out through later discovery and amendments to the pleadings.” 

ASARCO, LLC v. Union Pac. R. Co., 765 F.3d 999, 1006 (9th Cir. 2014). “Rule 15 does not require 

that a pleading give notice of the exact scope of relief sought.” Id. Instead, “factual overlaps are 

more than enough.” Id. at 1007. And “[s]o long as a party is notified of litigation concerning a 

particular transaction or occurrence, that party has been given all the notice that Rule 15(c) 

requires.” Id. at 1006. “When a defendant is so notified, ‘the defendant knows that the whole 

transaction described in it will be fully sifted, by amendment if need be, and that the form of the 

action or the relief prayed or the law relied on will not be confined to their first statement.’” Id. 

(quoting Martel, 872 F.2d at 325). “Thus, if one can fairly perceive some relationship between what 

was pleaded in the original and amended complaints, the amended complaint will relate back.” In 

re Kempf, 2012 WL 603805, at *3 (B.A.P. 9th Cir. Feb. 14, 2012), aff’d, 551 F. App’x 900 (9th 

Cir. 2013). In fact, the Ninth Circuit has found that claims in an amended complaint relate back 

even when the amended complaint expands the case in a way that “was explicitly excluded in [the] 

original complaint.” ASARCO, 765 F.3d at 1006. The US Supreme Court has likewise found that 

relation back is appropriate “even though the amendment invoke[s] a legal theory not suggested by 

the original complaint and relied on facts not originally asserted.” Mayle v. Felix, 545 U.S. 644, 

659 (2005) (citing Tiller v. Atlantic Coast Line R. Co., 323 U.S. 574, 580–581 (1945)). On the other 

hand, for relation back to be improper, the amended claim must assert “a new ground for relief 

supported by facts that differ in both time and type from those the original pleading set forth.” In 

re Moseley, 2012 WL 5193956, at *8 (Bankr. D.N.M. Oct. 19, 2012) (quoting Mayle, 545 U.S. at 

650).  

The Defendants’ reliance on the “character” of the claims is similarly misplaced. (FK Opp. 

at 20-21; Bombardier Opp. at 19-20.) Binding Ninth Circuit precedent makes clear “[i]n 

determining whether an amended cause of action is to relate back, the emphasis is not on the legal 

theory of the action, but whether the specified conduct of the defendant, upon which the plaintiff is 
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relying to enforce his amended claim, is identifiable with the original claim.” F.D.I.C. v. Jackson, 

133 F.3d 694, 702 (9th Cir. 1998). The Trustee’s additional legal theories are based on conduct of 

the Defendants that the Trustee identified with the original claims. The Defendants thus had “fair 

notice” about the conduct the Trustee was “call[ing] into question.” Id.; Martell, 872 F.2d at 327. 

Here, the Defendants cannot legitimately argue that the “[a]mendments . . . significantly 

alter the pleadings” or “require [them] to start over and prepare the case a second time.” ASARCO, 

765 F.3d at 1005. The civil RICO and Robinson-Patman Act commercial bribery claims share a 

“common core of operative facts sufficient to impart fair notice of the transaction, occurrence, or 

conduct called into question.” Martell, 872 F.2d at 327. More than that, they, like the Trustee’s 

original claims, allege commercial bribery claims based on the exact same conduct, transactions, 

and occurrences set out in the original complaint. (Compare, e.g., Compl. ¶ 254, with Am. Compl. 

¶¶ 890, 898-99, 925-27.) The claims are not futile as untimely because they relate back to the 

original complaint. Therefore, the Defendants have not met their burden to show futility.  

2. The Defendants misstate the standard for relation back and improperly shift their 
burden to show futility to the Trustee.  

The Defendants mischaracterize the relevant standard and try to shift the burden to the 

Trustee. First, Bombardier and the Fazal-Karim Defendants improperly try to shift their burden to 

show futility to the Trustee. The Fazal-Karim Defendants suggest, for example, that this Court 

should consider it “[c]ritical[ ]” that “the Trustee [did] not press any argument that the RICO claims 

relate back” in his motion to amend. (FK Opp. at 20.) They even go so far as to say that this shows 

the Trustee’s bad faith: “The Trustee is presumably well aware [that the RICO and Robinson-

Patman claims are futile]—indeed, his motion does not even bother to contend that the new claims 

could plausibly relate back to his First Complaint, and they are therefore plainly time-barred.” (Id. 

at 32.) Bombardier likewise suggests that it is somehow important that “[i]n seeking leave to 

amend, the Trustee does not even address the untimeliness of [the Robinson-Patman] claim.” 

(Bombardier Opp. at 13.) But it is the Defendants’ burden to show that the claims are untimely and 

futile, not the Trustee’s to show the opposite.  

Second, the Defendants mischaracterize the relevant standard so badly that it is almost 

unrecognizable. As described above, the claims need only “share a common core of operative facts 
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sufficient to impart fair notice of the transaction, occurrence, or conduct called into question.”

Martell, 872 F.2d at 327. The Defendants focus instead on whether the new claims—which they 

concede relate to the same transactions—have the same elements as the prior claims. (FK Opp. at 

15-16 (conceding that the new bankruptcy claims relate to the same transaction but focusing on the 

elements of the claims); id. at 20 (conceding that the civil RICO claim involves the same allegations 

of fraud and bribery but focusing on RICO enterprise element); Bombardier Opp. at 14 (admitting 

that Robinson-Patman Act relates to previously alleged bribery but focusing on antitrust injury—

which is not even an element of such a claim).) To argue this, Bombardier and the Fazal-Karim 

Defendants rely heavily on Echlin v. PeaceHealth, 887 F.3d 967 (9th Cir. 2018). (FK Opp. at 12, 

15, 20, 22; Bombardier Opp. at 14.) But Echlin is inapposite for several reasons. There, the Ninth 

Circuit affirmed a decision to strike a claim that the plaintiff first “argued at summary judgment” 

because the plaintiff “had not fairly raised such a claim in her complaint and thus the defendants 

had no notice of the claim and would have been substantially prejudiced if she were allowed to add 

the new claim so far into the litigation.” Id. at 971. Even more, the plaintiff in Echlin did not even 

“formally move to amend her complaint.” Id. On top of that, the plaintiff’s proposed amendments 

“directly contradict[ed] . . . the allegations [in her] complaint, and thus would naturally turn on 

questions not presented by those original allegations.” Id. at 978. Finally, the Echlin court applied 

an entirely different standard applicable to whether an amendment would be allowed “so far into 

litigation.” Id. at 979. For example, the court held that the defendant “would have been substantially 

prejudiced by undertaking an entirely new course of defense based on [the] new allegations” and 

that the defendant “might well have called different witnesses or pursued a different litigation 

strategy to defend against such issues.” Id. The court also noted that the defendant “contend[ed] 

that it waived certain defenses arguably available to it specifically because it understood [the 

plaintiff] only to be raising” certain claims. Id.  

In short, Echlin is about a case at a different procedural posture (summary judgment rather 

than a motion to dismiss) that hinges on different issues (prejudice and waiver) based on facts 

nowhere present here (defendants would have called different witnesses and changed litigation 

strategy if they had been put on notice) about a different type of proposed amendment (one that 
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contradicted the original complaint). Here, by contrast, nothing in the Amended Complaint would 

“significantly alter the pleadings” or “require [the Defendants] to start over and prepare the case a 

second time.” ASARCO, 765 F.3d at 1005. Echlin is irrelevant.  

3. The Robinson-Patman Act claims relate back even under the Defendants’ 
incorrect standard.  

The Fazal-Karim Defendants and Bombardier argue that the Robinson-Patman Act claim 

for commercial bribery does not relate back to the previous commercial bribery claims—even 

though it is based on the same conduct, transactions, or occurrences—because “[t]he Robinson-

Patman claim requires Zetta to plead . . . that Bombardier’s alleged bribery resulted in 

anticompetitive injury[.]” (Bombardier Opp. at 14; see also id. at 4 (arguing that the Robinson-

Patman Act claim does not relate back because of supposedly newly alleged “market impacts of 

the alleged conduct on aircraft manufacturers that compete with Bombardier”); FK Opp. at 22 

(arguing that the claims do not relate back because the Trustee supposedly “has now alleged—for 

the first time—that the injury caused . . . involved ‘anti-competitive injury’”).) The Defendants do 

not cite any case holding that a Robinson-Patman Act commercial bribery claim does not relate 

back to previous allegations of kickbacks and commercial bribery.  

The Defendants’ failure to meet their burden to provide such a case is unsurprising for at 

least three independent reasons. First, a Robinson-Patman claim does not require anti-competitive 

injury. See Advanced Microtherm, 2010 WL 11478992, at *13 (“While competitive injury is an 

element of a claim under § 17045, it is not an element of a prima facie violation of § 2(c) [for 

commercial bribery] of the Robinson-Patman Act.”). Therefore, a Robinson-Patman Act 

commercial bribery claim does not have a broader scope than the Trustee’s previous allegations.  

Second, even if anti-competitive injury were required, “Rule 15 does not require that a 

pleading give notice of the exact scope of relief sought.” ASARCO, 765 F.3d at 1006. And even if 

anti-competitive injury were required, that does not change the fact that the Trustee’s new 

commercial bribery claims “share a common core of operative facts [with his previous commercial 

bribery allegations] sufficient to impart fair notice of the transaction, occurrence, or conduct called 

into question.” Martell, 872 F.2d at 327. That is all that is required for relation back. Id. 

Third, the Defendants’ argument still fails because the claims of anti-competitive injury are 
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not new. The Defendants purposefully ignore that the original Complaint—again and again, in 

paragraph after paragraph—alleges anti-competitive effects:  

 “Among his other breaches of his fiduciary duties to the Debtors, Cassidy did not 
take any meaningful steps to negotiate lower process for the purchases of these 
aircraft, much less implement a competitive procurement process, or request 
proposals from Bombardier’s competitors such as Gulfstream. Instead, Cassidy 
paid at or very close to the asking price for these aircraft to the severe detriment of 
the Debtors and their estates. Although he picked one of the worst luxury jet markets 
in recent history to begin his buying spree, Cassidy ended up saddling Zetta with an 
insurmountable debt achieved, incredibly, by over paying for aircraft - that the 
Debtors could not afford - in a market flush with aircraft sellers desperate to make 
sales.” (Compl. ¶ 70.)  

 “Cassidy caused the Debtors to purchase high-priced bombardier aircraft through an 
exclusive arrangement with Bombardier and its agent Fazal-Karim in exchange for 
kickbacks.” (Id. ¶ 78.) 

 “Bombardier was a participant from the beginning of the scheme, through the 
actions of its agent Fazal-Karim. Bombardier also agreed to pay Cassidy two bribes, 
after Cassidy threatened to take his business elsewhere. On information and belief, 
the Debtors’ purchases included a significant percentage of Bombardier’s 
worldwide sales of Global 5000/6000 jets during this period. While on the verge of 
bankruptcy itself, Bombardier’s benefit was manifest: more than half a billion in 
sorely-needed top-line revenue.” (Id. ¶ 94.) 

 “The First and Second Element Transactions largely bookend the totality of the 
aircraft purchases orchestrated on behalf of the Debtors by Cassidy. In short, with 
respect to both of these transactions, Cassidy agreed to purchase Bombardier 
aircraft, almost exclusively through Fazal-Karim and Jetcraft, at above market 
prices and accepted debt obligations that Cassidy knew the Debtors could not 
support, while accepting kickbacks disguised as a payment for undescribed 
‘services.’” (Id. ¶ 97.) 

 “At approximately the same time that the Debtors purchased Plane 1, Jetcraft agreed 
to pay Cassidy a $500,000 kickback (the ‘First Kickback’). The price Zetta PTE 
paid for Plane 1 was unfair and overinflated. The kickback also facilitated the 
continued acquisition of Bombardier aircraft by the Debtors through Fazal-Karim 
and Jetcraft, to the exclusion of Bombardier’s and Jetcraft’s competitors.” (Id. ¶ 
103.) 

 “Fazal-Karim later had Cassidy falsify an invoice related to this kickback and even 
offered to increase the amount of this kickback from $500,000 to $750,000 if 
Cassidy could get the Debtors to pay an additional $250,000. This kickback, 
disguised as a payment for undescribed ‘services’ was both an apparent payoff for 
continuing to work with Fazal-Karim and Bombardier as well as an inducement 
to acquire two aircraft as discussed above.” (Id. ¶ 147.) 

 “Bombardier gave Cassidy significant gifts in response to Cassidy’s specific 
demands and threats to take his business to competitors. These gifts violated 
Bombardier’s Code of Ethics and ensured that Cassidy would continue to purchase 
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Bombardier aircraft.” (Id. ¶ 188.) 

 “During the relevant period, Cassidy commonly threatened to cancel all of the 
Debtors’ deals or abandon deals with Bombardier if his demands for gifts were not 
met. Bombardier, often acting through Mattar, provided Cassidy specific gifts in 
response to Cassidy’s demands shortly after Cassidy threatened to take his business 
elsewhere. Each of these payments were authorized by Mattar, in his capacity as a 
Bombardier vice president, to appease Cassidy so he would continue to purchase 
aircraft in a slow market.” (Id. ¶ 192.) 

 “On July 30, 2016, after Cassidy was not immediately given the F1 tickets he 
demanded from Bombardier, Cassidy threatened to take his business to 
Gulfstream, one of Bombardier’s biggest competitors. Mattar, who knew that 
Cassidy needed to be appeased and demanded personal kickbacks, e-mailed another 
Bombardier employee that the tickets were for the Zetta team and that the Debtors 
would not have to pay.” (Id. ¶ 194.)  

 “The Defendants each engaged in unfair business practices, including by providing 
the Outside Commissions and other improper gifts to Cassidy and by concealing and 
failing to disclose the kickbacks and other improper gifts to Cassidy. These 
Defendants used bribes and other improper incentives to entice Cassidy to have the 
Debtors purchase aircraft at prices well above what would have been paid in an 
arm’s length transaction, particularly in a private jet market that was struggling 
through a period of turmoil. Bombardier agreed to pay some of these bribes to 
prevent Cassidy from making good on his threats to take his business to a 
competitor, Gulfstream.” (Id. ¶ 255.) 

 “The Defendants used these acts of unlawful, unfair, and fraudulent conduct to their 
advantage, and to the Debtors’ detriment, and unfairly benefitted as a result of these 
acts. These unlawful, fraudulent, and anti-competitive acts directly resulted in 
catastrophic financial losses to the Debtors, which ultimately resulted in its 
bankruptcy.” (Id. ¶ 257.)  

The allegations of anti-competitive effects are not new. The Defendants have not met their burden 

to show futility on the Robinson-Patman Act commercial bribery claims in Count 26.  

4. The RICO claims also relate back even under the Defendants’ incorrect standard.  

Bombardier and the Fazal-Karim Defendants also argue that the RICO claims do not relate 

back. Bombardier argues that the RICO claims do not relate back because they are supposedly 

“dependent on new operative facts, such as Bombardier’s business practices in sales transactions 

wholly unrelated to Zetta.” (Bombardier Opp. at 4.) Bombardier even claims that “[w]ith his 

proposed RICO claims, the Trustee now aims to open-up discovery into every purchase and sale 

transaction ever to involve Bombardier–literally thousands of transactions.” (Bombardier Opp. at 

19.) Bombardier provides no basis for this unbridled speculation. The Fazal-Karim Defendants 
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similarly argue that the Trustee has supposedly newly alleged that “Jetcraft and Bombardier 

employees [were] part of an ongoing ‘enterprise’ with the defendants through a pattern of 

racketeering.” (FK Opp. at 20.) Nowhere do the Fazal-Karim Defendants explain how the original 

Complaint’s allegations of a “common plan” and “agree[ment]” between the Fazal-Karim 

Defendants and Bombardier involving the same individuals, transactions, occurrences, and conduct 

that support the predicate acts for the RICO claim did not fairly put them on notice. That is all that 

is required for them to relate back. That is why courts hold that RICO claims relate back in these 

circumstances. For example, in Wells v. Harris, 185 F.R.D. 128, 133 (D. Conn. 1999), the plaintiff’s 

original complaint did not allege RICO violations. But it did allege “breach of fiduciary duty and 

causes of action well within the RICO statute.” Id. The court held that the RICO claim in the 

amended complaint related back because it “would not be within the letter, spirit and mandate of 

Rule 15(c) for the Court to find that [those] allegedly ‘new’ causes of action [did] not relate back 

to the original complaint[.]” Id. Like here, that original complaint “served [the defendants] with the 

notice required within the meaning of the statute of limitations.” Id. The RICO claim thus relates 

back, and the Defendants have not met their burden to show futility.  

The Defendants’ argument that the claims do not relate back because RICO claims based 

on commercial bribery require certain evidence to show elements that other commercial bribery 

claims do not also fails. “Although RICO requires more in the way of evidence, . . . proof of the 

RICO cause of action nonetheless involves evidence of the underlying . . . acts pleaded by” the 

Trustee. Benfield v. Mocatta Metal Corp., 26 F.3d 19, 23 (2d Cir. 1994). The Defendants “therefore 

[were] placed on notice that a RICO claim, based in large part on the [conduct] already alleged.” 

Id.; see also Gray v. Upchurch, 2006 WL 3694604, at *3-4 (S.D. Miss. Dec. 13, 2006) (finding that 

RICO claims relate back because the claims were based on the same factual background and the 

additional facts “merely . . . expound[ed] upon facts previously alleged”); Feinberg v. Katz, 2002 

WL 1751135, at *11 (S.D.N.Y. July 26, 2002) (“[D]efendants are put on notice sufficient to satisfy 

Rule 15(c) when acts of malfeasance that become RICO predicate acts are first alleged under a 

different fraud theory.”); Daniels v. Bursey, 313 F. Supp. 2d 790, 804-05, 810-11 n.7 (N.D. Ill. 

2004) (finding that RICO claims related back because they arose from the same conduct alleged in 

Case 2:19-ap-01382-SK    Doc 229    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Main Document      Page 35 of 46



DLA PIPER LLP (US)
LOS A NG EL ES

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

25 
EAST/182188577

the original complaint that alleged breach of fiduciary duties and fraud and deceptive business 

practice claims); Reynolds v. Condon, 908 F. Supp. 1494, 1506 (N.D. Iowa 1995) (finding the RICO 

claim related back because the “claim asserted in the amended pleading ‘arose out of the conduct, 

transaction, or occurrence set forth or attempted to be set forth in the original pleading’”) (quoting 

Fed. R. Civ. P. 15(c)(2)). The Defendants were aware that the Trustee was pursuing claims 

regarding the same conduct, transactions, and occurrences that underlie the RICO claims, and thus 

they were provided with the notice required under Rule 15(c). 

The cases cited by the Fazal-Karim Defendants are either inapposite or simply inapplicable 

to the analysis of the claims in the Trustee’s Amended Complaint. (See FK Opp. at 20-21.) In 

Friedman v. 24 Hour Fitness USA, Inc., 580 F. Supp. 2d 985 (C.D. Cal. 2008), for example, the 

court was analyzing the plaintiffs fourth amended complaint. Id. at 987. In declining to apply the 

relation back doctrine, the court specifically noted that “Plaintiffs [had] filed three amended 

complaints” and thus “had numerous opportunities to provide meaningful notice of their RICO . . . 

theories to Defendant.” Id. at 997. Similarly, in Merritt v. Countrywide Financial Corporation, 

2015 WL 5542992 (N.D. Cal. Sept. 17, 2015), the court was analyzing the third amended 

complaint, in which the plaintiffs “offered a new theory unrelated to the . . . scheme that made up 

their previous claims in the SAC.” Id. at *15. Rubicon Glob. Ventures, Inc. v. Chongqing Zongshen 

Grp. Imp./Exp. Corp., 2010 WL 4812860 (D. Or. Nov. 19, 2010), is even further afield because the 

“plaintiffs chose to file new and separate actions instead of amending their original Complaint.” 

Id. at *9. The court held that the complaint did not relate back because “by the plain language in 

FRCP 15(c),” the separately filed action could not relate back to the original action. Id. at *10. 

Morongo Band of Mission Indians v. Rose, 893 F.2d 1074 (9th Cir. 1990), does not even mention 

the relation back doctrine or the statute of limitations for RICO. In Morongo, the plaintiff originally 

brought a cause of action to enforce a tribal ordinance prohibiting bingo operations on its 

reservation, but then attempted to add a RICO claim based on violations of federal gambling law. 

Not only was this a “radical shift in [the] direction” of the case, id. at 1079, it also would have 

established federal question jurisdiction that was previously found absent and the purported 

predicate act self-evidently did not violate the relevant law. Id. at 1077, 1079 n.5.  
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Bombardier asserts that the RICO claims are so “out-of-the-blue” that they could not 

possibly be anticipated. (Bombardier Opp. at 19.) In re Hunt, 2015 WL 5749794 (Bankre. C.D. 

Cal. Sept. 30, 2015), does not support their position. First, the leave to amend was filed after the 

court had “set forth tentative and preliminary findings” on a motion for summary judgment. Id. at 

*1. Second, the amendment would have changed the claim from “failure of consideration” to 

“fraud, undue influence, [and] mistake.” Id. at *8. The court denied relation back because of the 

“late stage of the proceedings” and because the underlying conduct was different, not just the legal 

theories. Id. Here, the predicate acts of the RICO claim relate to the same kickback and commercial 

bribery scheme alleged in the original Complaint and discovery has not yet started.  

5. The UCL claim is supported by long-standing California law. 

Bombardier argues that the UCL claim in Count 3 is futile because it is based on Cal. Penal 

Code § 641.3, which Bombardier argues does not provide for a private right of action. Bombardier 

is wrong for at least two reasons. First, Bombardier incorrectly argues that because Cal. Penal Code 

§ 641.3 itself does not allow for a private right of action that it cannot be a predicate for a UCL 

claim. Long-standing and binding California law holds the opposite. The California Supreme Court 

has long held that a plaintiff “may bring a UCL action even when ‘the conduct alleged to constitute 

unfair competition violates a statute for the direct enforcement of which there is no private right of 

action.’” Kasky v. Nike, Inc., 27 Cal. 4th 939, 950 (2002) (quoting Stop Youth Addiction, Inc. v. 

Lucky Stores, Inc., 17 Cal. 4th 553, 565 (1998)). The California Supreme Court has applied the 

same doctrine to sections of the Penal Code. See, e.g., Stop Youth, 17 Cal. 4th at 573. “[T]he fact a 

UCL action is based upon . . . policy ends underlying [a penal law], does not, of itself, transform 

the action into one for the enforcement of” the penal law. Rose v. Bank of Am., N.A., 57 Cal. 4th 

390, 397 (2013) (quoting Stop Youth, 17 Cal. 4th at 566). “To forestall an action under the [UCL], 

another provision must actually bar the action or clearly permit the conduct.” Id. at 398.  

In Stop Youth, the plaintiff brought claims under the UCL based on a California penal law 

making it illegal to sell tobacco products to minors. 17 Cal. 4th at 559-60. The court rejected the 

argument that plaintiff was pursuing a private right of action under the Penal Code. Id. at 566. 

Instead, it held that the UCL “‘borrows’ violations of other laws and treats these violations, when 
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committed pursuant to business activity, as unlawful practices independently actionable under 

section 17200[.]” Id. at 566-67. The court also stated “that violations of the Penal Code are, 

indisputably ‘unlawful’ and consequently, when committed as a ‘business act or practice,’ subject 

to” the UCL. Id. at 567 (cleaned up). The court rejected the argument that the UCL did not apply 

because the conduct was subject to other enforcement. The statute did not “expressly provide” that 

the remedies were “not cumulative to each other,” so the plaintiff could pursue claims under the 

UCL based on violations of the Penal Code. Id. at 573. 

The same is true here. Penal Code § 641.3 does not expressly state that the conduct 

proscribed is enforceable solely through penal consequences. As in Stop Youth, the fact that the 

alleged business conduct violates the penal code necessarily shows that such conduct is subject to 

the UCL. The California Supreme Court has consistently held that even though a law does not 

provide a private cause of action, the conduct proscribed by that law can be subject to the UCL. 

See, e.g., Kasky, 27 Cal. 4th at 950; Stop Youth, 17 Cal. 4th at 565; Rose, 57 Cal. 4th at 397.  

The cases that Bombardier cites support the Trustee. The two cases addressing UCL claims 

based on Penal Code § 641.3 were not decided on whether there was a private right of action, but 

rather on the merits of Penal Code § 641.3. Cole v. Asurion Corp., 2010 WL 1407310 (C.D. Cal. 

Apr. 6, 2010); Valentine v. GEP Cencast, LLC, 2014 WL 6679097 (Cal. Ct. App. Nov. 25, 2014). 

In Cole, the plaintiff claimed that certain financial arrangements were “unlawful” under the UCL 

because they violated Penal Code § 641.3. 2010 WL 1407310, at *4. The court granted summary 

judgment in favor of the defendants because the plaintiff failed “to provide any evidence to support” 

the claim. Id. Similarly, in Valentine, the plaintiff brought a UCL claim based on Penal Code 

§ 641.3. 2014 WL 6679097, at *5. The court looked to the facts alleged in the complaint and found 

that the plaintiff had not alleged enough facts to establish “the legal violations he claim[ed] to be 

the basis for his UCL cause of action.” Id. Indeed, Cole expressly recognized that “[a]n ‘unlawful’ 

business act under § 17200 is any business practice that is prohibited by law, whether ‘civil or 

criminal, statutory or judicially made . . . federal, state or local.’” 2010 WL 1407310, at *3. Neither 

holding had anything to do with private rights of action. Neither court even mentioned private rights 

of action. In fact, both courts implicitly recognized—in line with long-standing California law—
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that a violation of § 641.3 can be a predicate for a UCL claim. Bombardier cites no case showing 

otherwise.  

Second, Count 3 is based not only on Cal. Penal Code § 641.3, but also on Bombardier’s 

and Jetcraft’s fraudulent acts under the UCL and for conspiracy under Cal. Penal Code § 182. So 

even if Bombardier were correct, Count 3 could proceed based on either fraud or a conspiracy to 

defraud. See, e.g., Cal. Bus. & Prof. Code § 17200 (defining unfair competition as, among other 

things, a “fraudulent business act or practice”); Kasky, 27 Cal. 4th at 950; Stop Youth, 17 Cal. 4th 

at 565; Rose, 57 Cal. 4th at 397. 

6. New York courts recognize a private right of action for commercial bribery. 

Bombardier also contends that there is no private right of action under the New York 

commercial bribery statute. “Contrary to defendants’ contention, commercial bribery can constitute 

a civil cause of action.” Niagara Mohawk Power Corp., 265 A.D.2d at 939; see also Borne Chem. 

Co., Inc. v. Dictrow, 85 A.D.2d 646, 647, 650 (1981) (affirming decision regarding claims under 

Commercial Bribery Statute on the merits). New York state courts interpreting a New York state 

statute thus support the Trustee’s claim for commercial bribery.  

To be sure, other courts have held that there is no private right of action, as the Trustee 

acknowledged in his Motion (Mot. at 14 n.6), contrary to the Defendants’ misguided claim that the 

Trustee tried to “hide” this fact. (FK Opp. at 33.) The Defendants contend based on federal cases 

that this Court should ignore the cases holding that the New York commercial bribery statute 

provides a private right of action. They argue that federal courts interpreting New York state law 

should be more persuasive to this Court than New York state courts interpreting New York state 

law. [See FK Opp. at 23.] That gets the law backwards. A federal court “must adhere to state court 

decisions—not federal court decisions—as the authoritative interpretation of state law.” Shivkov v. 

Artex Risk Sols., Inc., 974 F.3d 1051, 1059 (9th Cir. 2020) (quoting Daniel v. Ford Motor Co., 806 

F.3d 1217, 1223 (9th Cir. 2015)). Unless and until the New York Court of Appeals resolves the 

split between its intermediate appellate courts, the Trustee’s claim is not futile. 

7. The claims for fraudulent and preference transfers against Jetcraft regarding the 
Falconwing transaction also relate back. 

The claims related to Plane 16 and the Falconwing transaction also related back. The Fazal-
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Karim Defendants argue that the new avoidance claims do not relate back because “each transaction 

is a separate and distinct occurrence” and the turnover claim does not overlap with the new 

fraudulent transfer and preference claims. (FK Opp. at 17-18.) That is too narrow a view of relation 

back. The claim need not relate back to the turnover claim. Rather, it must only arise from “the 

same conduct and transaction at issue” in the original complaint. Mann v. GTCR Golder Rauner, 

LLC, 351 B.R. 714, 720-21 (D. Ariz. 2006); Mendelsohn v. Mack Fin. Corp., 202 B.R. 543, 545-

46 (Bankr. E.D.N.Y. 1996) (allowing fraudulent transfer claim to relate back where the original 

and new actions arose “from the same underlying transaction”); see also Birdsell v. U.S.W. 

Newvector Group, Inc., 275 B.R. 357, 364 (Bankr. D. Ariz. 2002) (“It’s only where there are 

absolutely no adequately identified transactions in the original complaint that relation back should 

be denied.”); In re Damon’s Int’l, Inc., 500 B.R. 729, 735-36 (Bankr. W.D. Pa. 2013) (holding that 

new fraudulent transfer claims related back because the original complaint included schedule 

including the transfers); In re Juliet Homes, LP, 2011 WL 6817928, at *6-8 (Bankr. S.D. Tex. Dec. 

28, 2011) (allowing new fraudulent and preference transfer claims to relate back because they were 

part of the same “course of conduct” and fraudulent scheme). The claims in Counts 21-23 arise out 

of the purchase and resale of Plane 16 to Jetcraft Corp. and the payment of the Element Obligation 

to pay off Fazal-Karim and Element on Cassidy’s way out. (¶¶ 816-819; 828-830; 840-842). The 

original Complaint also discussed the same purchase and resale of Plane 16, that the transactions 

were entered into “to benefit . . . Fazal-Karim, at the expense of other creditors at a time when the 

Debtors were insolvent,” and how the purpose of the Falconwing Transaction was “Cassidy pays 

off Fazal-Karim . . . on his way out.” (Compl. at 31, ¶¶ 160-167; see also Sch. 5 (referencing 

payment on August 16, 2017).) Further, the original Complaint contained the same allegations of 

actual intent fraudulent transfer (including the Ponzi scheme relating to block hours and Cassidy’s 

statements that the Debtors were “desperate for the deal and money,” that they needed “urgent 

immediate cash to fulfill [their] obligations,” and that he was using the transaction for “extracting 

immediate cash to pay for obligations” while “any downside of the transaction can be realised in 

years to come when the company is stable”). (Compl. ¶ 165.) The same is true of the constructive 

fraudulent transfer and preference transfer allegations, because the original Complaint likewise 
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alleged that the Debtors did not receive reasonably equivalent value and that the Debtors were 

insolvent at the time of the transaction. (Compl. ¶¶ 160-67.) Counts 21-23 thus relate back.

8. The unjust enrichment and constructive trust counts are pleaded solely to preserve 
them for appeal.  

The Fazal-Karim Defendants bizarrely contend that the Trustee included Counts 4 and 5 for 

unjust enrichment and constructive trust to “openly flout” or “disobey” this Court’s order. (Jetcraft 

Opp. at 23.) But the Trustee expressly re-pleaded the counts “to preserve [them] for appeal.” (Am. 

Compl. at 118 n.31, 119 n.32.) There was no “flout[ing]” or “disobey[ing].” The Fazal-Karim 

Defendants seem to argue that the Trustee was required to waive his appeal rights. But there is no 

reason for the Trustee to risk waiving appeal when keeping the claims in the Amended Complaint 

as a formality adds zero cost to the Defendants. The Fazal-Karim Defendants argue that there is no 

risk of waiver, although any decision on waiver will ultimately be in the hands of the Ninth Circuit, 

even if the Defendants stipulated to there being no waiver here. The Trustee will not risk losing the 

right to appeal the dismissal of those claims. See, e.g., Lamon v. Ellis, 584 Fed. App’x. 514, 515 

(9th Cir. 2014) (“To the extent [plaintiff] appeals from the dismissal of claims alleged in the initial 

complaint but not repleaded in the amended complaint, [plaintiff] . . . did not preserve them properly 

for appeal.”). Accordingly, the Trustee properly included the claims to preserve them for appeal. 

9.  CAVIC was properly added and the claims against it are either timely or relate 
back. 

As detailed in the Motion, (Mot. at 17-19), CAVIC must be added given this Court’s rulings 

that CAVIC is a necessary party under Rule 19(a)(1)(B) and that its joinder is feasible [Dkt. No. 

109 at 38]. As a result, under binding Ninth Circuit caselaw, this Court must join CAVIC. See Ward 

v. Apple Inc., 791 F.3d 1041, 1048 (9th Cir. 2015); see also Mutti v. Rite Aid Corp., 2014 WL 

12771117, at *8 (C.D. Cal. Apr. 22, 2014); Weeks v. La Quinta Holdings Inc., 2021 WL 230035, 

at *2 (C.D. Cal. Jan. 22, 2021); Cappello Glob., LLC v. TEMSA, 2020 WL 8994099, at *4 (C.D. 

Cal. Sept. 25, 2020). It is reversible error to dismiss a claim rather than join a necessary party whose 

joinder is feasible. See, e.g., Delgado-Caraballo v. Hosp. Pavia Hato Rey, Inc., 889 F.3d 30, 37 

(1st Cir. 2018) (holding that a court’s “inadequate Rule 19 analysis [was] reversible error” when it 

found that parties were required and gave no reason why the parties could not be joined); Askew v. 

Case 2:19-ap-01382-SK    Doc 229    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Main Document      Page 41 of 46



DLA PIPER LLP (US)
LOS A NG EL ES

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

31 
EAST/182188577

Sherriff of Cook Cnty., 568 F.3d 632, 637 (7th Cir. 2009) (reversing lower court because “Rule 19 

requires that once a court determines that a party is a required party and it is feasible for that party 

to be joined, the court must order that the person be made a party,” so the “district court erred when 

it dismissed the action” rather than join a party that would not destroy jurisdiction and was 

amenable to service of process). The same logic mandating the addition of CAVIC to these 

proceedings requires the Court to join the CAVIC Statutory Trusts, Glove Assets, TVPX, and Wells 

Fargo as parties as well. Like CAVIC, they are party to finance leases that the Trustee seeks to 

recharacterize as a predicate to fraudulent transfer claims. If, like CAVIC, they are necessary 

parties, and joinder is feasible, then they must be joined. 

CAVIC makes two arguments against the Trustee’s Rule 19 arguments on compulsory 

joinder of a necessary party. Both fail. First, CAVIC argues that this Court’s relevant motion to 

dismiss is somehow “moot because in [that motion to dismiss opinion] . . . the Court rejected the 

Trustee’s re-characterization arguments as a matter of law.” (CAVIC Opp. at 16 (emphasis 

original).) CAVIC cites no case for this novel proposition. It cannot cite any case, because law of 

the case does not apply to such a ruling against a plaintiff on a motion to dismiss. See Kaneka 

Corp., 2013 WL 11237203, at *6 (allowing amendment despite the fact that the party “already 

litigated [the] issue . . .and lost”); see also Consolidation Hr’g Tr. 44:8-10 (counsel for CAVIC 

stating that “there is no such thing as a binding law of the case on Your Honor”). The Court would 

not have granted leave to amend if the Trustee could not replead his case to cure the supposed 

deficiencies. In any event, the opinion is not moot because the Trustee has submitted new facts and 

law that show that (1) English law does not apply and (2) even if English law did apply, the 

agreements would be recharacterized under English law. (¶¶ 508-50.) 

Second, CAVIC argues that the Trustee’s argument “disregards this Court’s subsequent 

statements that it ‘did not grant the Trustee leave to amend the Jetcraft adversary to add [CAVIC], 

nor did it make any findings that [CAVIC] could be added to the Jetcraft adversary proceeding.’” 

(CAVCI at 16.) As described above, however, that statement was about the Court’s view of the 

scope of the amendment it already granted. The Court expressly reserved ruling on whether CAVIC 

could be added on a Rule 15 motion, i.e., the motion at issue now. (Roselius Decl. Ex. 1 
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(Consolidation Hearing Tr. 41:15-42:8) (“the trustee is also seeking to add . . . parties . . . [s]o to 

expedite these cases, . . . the court proposes . . . [t]he trustee files a motion to amend under Rule 15 

. . . [a]nd then the Court will rule on those motions to amend.”).) Second, that comment—which 

was not a ruling—does not supersede this Court’s clear ruling in the Bombardier motion to dismiss 

opinion: the Court held that CAVIC was a necessary party under Rule 19(a)(1)(B) and that “it [was] 

beyond dispute that joinder of CAVIC is feasible[.]” [Dkt. No. 109 at 38.]  

None of CAVIC’s cases supposedly showing otherwise are from the Ninth Circuit. (CAVIC 

Opp. at 16-17, 23.) As the Trustee has shown, Ninth Circuit caselaw mandates adding CAVIC. 

Regardless, CAVIC’s cases either support the Trustee or do not even address the relevant question. 

For example, in Valley View Dev., Inc. v. U.S. ex rel. U.S. Army Corps of Engineers, 2011 WL 

2560215 (N.D. Okla. June 28, 2011), the opinion states that if the proposed additional party is “a 

required party that can be joined if feasible, the Court must join [them] as a required party pursuant 

to Rule 19(a)(2).” Id. at *6. The same is true here. Even more, two of the important reasons why 

that court granted amendment and added the proposed party was because it was “a required party 

to be joined if feasible under Rule 19(a)” and it could “be feasibly joined, such that a Rule 19(b) 

analysis [was] unnecessary.” Id. at *8. This was because “the question of [the proposed 

defendant’s] status [as a necessary party] inform[ed] the Court’s discretion to permit 

amendment[.]” Id. at *5 n.11. Adkins v. Lab. Ready, Inc., 205 F.R.D. 460, 463 (S.D.W. Va. 2001) 

provides no guidance because, unlike here, the court found that the proposed defendants were not 

necessary parties. Brown v. Am. Furniture Warehouse Co., 2020 WL 5889294, at *2 (W.D. Ark. 

Oct. 5, 2020) granted amendment and added the proposed defendant as a party. 

  In any event, the claims against CAVIC are either timely or relate back. CAVIC argues at 

length why it believes the Trustee cannot bring a § 548 claim against CAVIC because such a claim 

would be time-barred. The Trustee is not seeking and has never sought affirmative relief against 

CAVIC on the § 548 claim. Instead, the Trustee is seeking to recharacterize the Plane 2-4 Finance 

Leases as part of the Court’s jurisdiction to determine property of the estate under § 541 and the 

Debtors interest in property under § 548 for purposes of supporting an avoidance claim against 

Bombardier.  Here, the issue is whether the Debtors had an “interest in property” as borrowers 
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when loan proceeds were paid to Bombardier at the closing on the sale of Planes 2-4 and thus 

whether Bombardier—not CAVIC—was exposed to liability for these transfers under §§ 548 and 

550.  The Court ruled in this case that CAVIC was a necessary party because the Trustee was 

seeking recovery of payments made from CAVIC directly to Bombardier under the agreement to 

be recharacterized. The Court found that such a recovery would “undoubtedly have a ‘direct and 

immediate’ impact on CAVIC’s rights,” and that CAVIC was therefore a necessary party. [Dkt. 

No. 109 at 38.] The Trustee does not seek affirmative relief against CAVIC to avoid and recover 

under §§ 548 and 550 but, rather, a determination about the Plane 2-4 Finance Leases as a predicate 

to his §§ 548 and 550 claims against Bombardier.  

  Further, as described more fully in the Trustee’s Reply in Support of Motion for Leave to 

Amend Adversary Complaint in the CAVIC action [CAVIC Dkt. No. 267 at 11-15], which the 

Trustee incorporates here by reference, there is no statute of limitations for such a recharacterization 

claim against CAVIC because such a claim is essentially part of the claims allowance process under 

§ 502 and therefore not subject to a statute of limitations. In re Maxim Truck Co., 415 B.R. 346, 

359 (Bankr. S.D. Ind. 2009); see also In re Fitness Holdings Int’l, Inc., 714 F.3d 1141, 1148 (9th 

Cir. 2013) (finding that bankruptcy courts have the power to recharacterize claims as part of claims 

disallowance under § 502). In Maxim Truck, the bankruptcy court held that recharacterization 

claims did not have to relate back because “relation back” was only implicated where the applicable 

statute of limitations has expired, and a claim for recharacterization was part of the claims process, 

which had not yet begun.  415 B.R. at 359. The court therefore denied the motion to dismiss the 

trustee’s recharacterization count. Id.; see also In re Russell Cave Co, Inc., 107 Fed. App’x 449, 

451 (6th Cir. 2004) (noting that a recharacterization claim and a claim objection are “one-in-the-

same” because a bankruptcy court may consider equitable grounds for disallowance of a claim).  

Bombardier, CAVIC and each of the CAVIC Statutory Trusts filed proofs of claim in the 

Debtors’ bankruptcy cases, and thereby consented to the Court’s core jurisdiction to adjudicate 

related to those claims, including a potential recharacterization and avoidance and recovery of 

fraudulent transfers. CAVIC and the CAVIC Statutory Trusts filed proofs of claim totaling more 

than $237 million against the Debtors’ estates based on the same documents that the Trustee seeks 
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to recharacterize.9  CAVIC may not now assert the Plane 2-4 Finance Leases are insulated from 

recharacterization on timeliness grounds when the claims process has not begun in earnest.  

  Regardless, the claims against CAVIC relate back. CAVIC was “reasonably on notice of 

the claims against [it], as required by Rule 15(c)(1)(c).” Graves v. Cal. Dep’t of Corr. & Rehab., 

2019 WL 8168060, at *5 (C.D. Cal. Nov. 14, 2019). Relation back “depends on ‘what the party to 

be added knew or should have known, not the amending party’s knowledge or timeliness in seeking 

to amend the pleading.’” Id. (quoting Englebrick v. Worthington Indus., Inc., 2011 WL 13131125, 

at *3 (C.D. Cal. Sept. 15, 2011) and Krupski v. Costa Crociere S. p. A., 560 U.S. 538, 541 (2010)). 

Here, CAVIC knew about the claims against Bombardier that it now supposedly contends it is a 

necessary party to because it has interests that must be protected.10If the Court were to find that the 

recharacterization claim against CAVIC were governed by the four-year statute of limitations for 

actions on written contracts under California law, see Cal. Civ. Proc. Code § 337, the claims against 

CAVIC would likewise be timely.11 “Rule 15(c) states that an amendment relates back when, 

among other things, ‘the law that provides the applicable statute of limitations allows relation 

back.’” Graves, 2019 WL 8168060, at *5. “Federal courts apply a state’s relation back doctrine . . . 

when state law is more permissive than Rule 15(c).” Id. California’s relation back standard is more 

lenient that the federal standard. See, e.g., Merritt v. Cnty. of L.A., 875 F.2d 765, 768 (9th Cir. 1989) 

(“We reached this determination despite the fact that substitution of the additional defendants 

would have violated the notice requirements of the federal rule. Under California relation back 

rules, there is no notice-to-defendants requirements as in the federal rule.”). Similarly, CAVIC 

implicitly acknowledges that California’s equitable tolling rules are more lenient. (CAVIC Opp. at 

27.) For all the reasons in the Trustee’s original motion, including on equitable tolling, the claims 

against CAVIC are timely and thus not futile for this reason as well.

9 See Request for Judicial Notice in Support of the Trustee’s Reply in Support of Motion for Leave to Amend Adversary 
Complaint, filed contemporaneously herewith, for a list of claims filed by CAVIC and the CAVIC Statutory Trusts. 
10 CAVIC has expressly disclaimed an interest in the fraudulent transfer claim as opposed to the declaratory judgment 
claim already pending in CAVIC. (Mot. Ex. 5 at 23:10-14, 24:7-13); see also U.S. v. Bowen, 172 F.3d 682, 689 (9th 
Cir. 1999) (holding that joinder analysis is unnecessary until the “the absent party claim[s] a legally protected interest 
relating to the subject matter of the action”). 
11 If the Court determined that the claims were governed by the English statute of limitations, they would also be timely 
because English law provides for a six-year statute of limitations, see Limitation Act of 1980 § 5, and the first of the 
Plane 2-4 Finance Leases was not even executed until May 24, 2016. (Am. Compl. Sch. 2, Ex. 2-27.) 
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10. The length of the Amended Complaint is appropriate for the claims and level of 
misconduct alleged.

Bombardier claims that the Amended Complaint is “needlessly long” and “a kitchen-sink 

pleading.” (Bombardier Opp. at 20.) The Amended Complaint is an appropriate length given the 

complexity of the issues and the amount of wrongful conduct alleged. “The length of the Complaint 

is directly related to the complexity of the claims at issue.” Kosloff v. Smith, 2014 WL 4657323, at 

*4 (D. Kan. Sept. 17, 2014) (rejecting argument that the complaint did not “provide a short and 

plain statement” because the claims “involve[d] an alleged pattern of violations over the span of 

[several] years” and “[e]ach of [the] facts . . . would still require several pages and paragraphs.”). 

The number of claims and allegations reflects the level of malfeasance being alleged, not a plot to 

overwhelm the Court or the Defendants. See Kosloff, 2014 WL 4657323, at *4.Bombardier also 

relies on Cafasso v. Gen. Dynamics C4 Sys., Inc., 637 F.3d 1047 (9th Cir. 2011). There, the 

complaint was 733 pages without exhibits (more than four times as long as the proposed Amended 

Complaint) and the court found that the plaintiff could have “straightforwardly stat[ed] her claims 

and allegations.” Id. at 1059. The court also pointed to repetitive, confused, or incomprehensible 

rambling as reasons to find a complaint improper. Id. The plaintiff had also “sought to circumvent 

the district court’s discovery order limiting” the plaintiff’s claims Id. Aside from the length of the 

document and the fact that it contains claims with which the Defendants do not agree, the 

Defendants cannot point to any similarities to Cafasso or any other case denying leave to amend 

under Fed. R. Bankr. P. 7008 or Fed. R. Civ. P. 8.  

CONCLUSION 

The Court should grant Trustee leave to file the proposed Amended Complaint in full and 

grant any other relief the Court considers appropriate.  

Dated: June 9, 2021  DLA PIPER LLP (US)

 /s/ John K. Lyons  

David B. Farkas (SBN 257137) 
John K. Lyons (admitted pro hac vice) 
Jeffrey S. Torosian (admitted pro hac vice) 
Joseph A. Roselius (admitted pro hac vice) 

Attorneys for the Chapter 7 Trustee 
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Chapter 7 

Jointly Administered With: 
Case No.: 2:17-bk-21387-SK 

Adv. Proc. No. 2:19-ap-01382-SK 

DECLARATION OF JOSEPH A. 
ROSELIUS IN SUPPORT OF  
THE TRUSTEE’S REPLY IN SUPPORT 
OF MOTION FOR LEAVE TO AMEND 
ADVERSARY COMPLAINT  

 

In re: 

ZETTA JET PTE, LTD., a Singaporean 
corporation, 

Debtor. 

JONATHAN D. KING, solely in his capacity 
as Chapter 7 Trustee of Zetta Jet USA, Inc. and 
Zetta Jet PTE, Ltd. 

 Plaintiff, 

v. 

Jetcraft Corporation, Jetcraft Global, Inc., 
Jetcoast 5000-5 LLC, Orion Aircraft Holdings 
Ltd., Jetcraft Asia Limited, FK Group Limited, 
FK Partners Limited, Jahid Fazal-Karim, 
Bombardier Aerospace Corporation, 
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Bombardier, Inc., and Learjet, Inc., 

 Defendants. 

 
DECLARATION OF JOSEPH A. ROSELIUS IN SUPPORT OF  

THE TRUSTEE’S MOTION FOR LIMITED JURISDICTIONAL DISCOVERY  

I, Joseph A. Roselius, hereby declare as follows: 

1. I am over the age of 18 and have personal knowledge of the facts set forth below 

and, if called upon to testify, would and could competently testify to the matters set forth in this 

declaration (the “Declaration”). 

2. I am a partner at the law firm DLA Piper LLP (US) and counsel to the duly appointed 

Chapter 7 trustee, Jonathan D. King (“Trustee”), in the jointly administered bankruptcy cases (these 

“Chapter 7 Cases”) of Zetta Jet USA, Inc. (“Zetta USA”) and Zetta Jet PTE, Ltd. (“Zetta PTE”, and 

together with Zetta USA, the “Debtors”) and the Plaintiff in the above-captioned adversary 

proceeding.  I am licensed to practice law in the State of Illinois. 

3. I submit this Declaration in support of the Trustee’s Reply in Support of Motion for 

Leave to Amend Adversary Complaint.  

4. Attached hereto as Exhibit 1 is a true and correct copy of the March 31, 2021 

hearing transcript on consolidation.  

I declare under penalty of perjury that the foregoing is true and correct. Executed June 9, 

2021, in Evanston, Illinois.  

 
 

  
 
      
 JOSEPH A. ROSELIUS 
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UNITED STATES BANKRUPTCY COURT 

 

CENTRAL DISTRICT OF CALIFORNIA 

 

-oOo- 

 

In Re: 

 

ZETTA JET USA, INC., et al., 

 

 Debtors. 

_____________________________ 

) 

) 

) 

) 

) 

) 

Case No. 2:17-bk-21386-SK 

Chapter 7 

 

Los Angeles, California 

Wednesday, March 31, 2021 

9:00 AM 

 

ADV#: 2:18-ap-01340-SK 

JONATHAN D. KING v. NEW 

TARGET INVESTMENTS LIMITED, 

ET AL. 

 

ADV#: 2:19-ap-01147-SK 

JONATHAN D. KING v. CAVIC 

AVIATION LEASING (IRELAND)  

 

ADV#: 2:19-ap-01382-SK 

JONATHAN D. KING v. JETCRAFT 

CORPORATION, ET AL. 

 

#11.00 HRG RE CHAPTER 7 

TRUSTEE'S FIFTH MOTION UNDER 

LBR 2016-2 AND BK CODE 

SECTION 105 FOR APPROVAL OF 

CASH DISBURSEMENTS NECESSARY 

FOR THE ADMINISTRATION OF THE 

DEBTORS' ESTATES 

 

#11.10 HRG RE CHAPTER 7 

TRUSTEE'S MOTION FOR 

ADJOURNMENT 

 

#12.00 HRG RE TRUSTEE'S 

MOTION FOR DEFAULT JUDGMENT 

AGAINST NEW TARGET 

INVESTMENTS LIMITED, LINKAGE 

ACCESS LIMITED, DRAGON PEARL 

LIMITED, AND KEBU WU 

 

#13 STATUS CONFERENCE RE 

AMENDED COMPLAINT FOR 

FRAUDULENT FRAUDULENT 

CONVEYANCE UNDER 11 U.S.C. 
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548(A)(1)(A), 548(A)(1)(B) 

AND 550, DECLARATORY JUDGMENT 

UNDER AN ALTER EGO THEORY 

UNDER 11 U.S.C. 362, 

IMPOSITION OF CONSTRUCTIVE 

TRUST UNDER 11 U.S.C. 541(D), 

WILLFUL VIOLATION OF THE 

AUTOMATIC STAY UNDER 11 

U.S.C. 362 and 541(A), 

AVOIDANCE OF POSTPETITION 

TRANSFERS UNDER 11 U.S.C. 

549(A), TURNOVER OF ESTATE 

PROPERTY UNDER 11 U.S.C. 

542(A), AND DISALLOWANCE OF 

CLAIMS UNDER 11 U.S.C. 502(D) 

 

#14.00 HRG RE MOTION TO 

CONSOLIDATE RELATED ADVERSARY 

CASES 

 

#15.00 HRG RE MOTION TO 

CONSOLIDATE RELATED ADVERSARY 

CASES 

 

#16.00 STATUS CONFERENCE RE 

COMPLAINT FOR (I) JUDGEMENTS 

DECLARING (A) LEASES AS 

DISGUISED FINANCING 

ARRANGEMENTS, (B) AN ASSET 

PURCHASE AGREEMENT 

TERMINATED, AND (C) A 

SECURITY INTEREST 

UNPERFECTED; (II) AVOIDANCE 

OF AN UNPERFECTED SECURITY 

INTEREST UNDER 11 U.S.C. 

544(A); (III) RECOVERY OF AN 

AVOIDED TRANSFER UNDER 11 

U.S.C. 550; (IV) TURNOVER OF 

ESTATE PROPERTY UNDER 11 

U.S.C. 542; (V) AVOIDANCE OF 

PREFERENTIAL TRANSFERS UNDER 

11 U.S.C. 547; AND (VI) 

RECOVERY OF PROPERTY OF THE 

ESTATE UNDER 11 U.S.C. 550 

 

#17.00 STATUS CONFERENCE RE 

COMPLAINT 
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TRANSCRIPT OF PROCEEDINGS 

BEFORE THE HONORABLE SANDRA KLEIN 

UNITED STATES BANKRUPTCY JUDGE 

 

 

APPEARANCES (All present by video or telephone): 

 

For Chapter 7 Trustee, 

Jonathan D. King: 

 

 

 

 

 

 

For the Fee Examiner: 

 

JEFFREY S. TOROSIAN, ESQ. 

JOHN LYONS, ESQ. 

DLA Piper (USA) LLP 

444 West Lake Street 

Suite 900 

Chicago, IL 60606-0089 

(312)368-2166 

 

J. SCOTT BOVITZ, ESQ. 

Bovitz & Spitzer 

1100 Wilshire Boulevard 

Suite 2403 

Los Angeles, CA 90017-8300 

 

For CAVIC Aviation Leasing 

(Ireland) Co.: 

ROBERT J. LABATE, ESQ. 

KRISTINA STARR AZLIN, ESQ. 

ALEX HADDUCK, ESQ. 

Holland & Knight LLP 

400 South Hope Street 

8th Floor 

Los Angeles, CA 90071 

(213)896-2400 

 

For Bombardier Aerospace 

Corporation: 

ANDREW M. TROOP, ESQ. 

CAROLINA A. FORNOS, ESQ. 

Pillsbury Winthrop Shaw Pittman 

LLP 

31W W 52nd Street 

29th Floor 

New York, NY 10019  

(212)858-1558 

 

For Jetcraft and FK Group 

Defendants: 

 

MARK M. MALONEY, ESQ. 

KING & SPALDING LLP 

1180 Peachtree Street NE 

Suite 1600 

Atlanta, GA 30309 

(404)572-4857 
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Court Recorder:             SHEMAINEE CARRANZA 

                            United States Bankruptcy 

                            Court 

                            Edward R. Roybal Federal Building 

                            255 East Temple Street 

                            Room 940 

                            Los Angeles, CA 90012 

                            (855)460-9641 

 

Transcriber:                MELISSA ZIMMERMAN 

                            eScribers, LLC 

                            7227 N. 16th Street 

                            Suite #207 

                            Phoenix, AZ 85020 

                            (973)406-2250 

 

Proceedings recorded by electronic sound recording;  

transcript provided by transcription service.
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LOS ANGELES, CALIFORNIA, WEDNESDAY, MARCH 31, 2021, 10:00 AM 

-oOo- 

(Call to order of the Court.) 

THE COURT:  All right.  Turning back to the motions to 

consolidate.  And why don't I just -- I'll take appearances, 

but I want appearances of the parties who are actually going to 

be arguing this motion.  I know there's a lot of other parties 

who are listening.  I see three, four, five people whose 

cameras are on, so I'm just going to go from left to right.   

Mr. Labate? 

MR. LABATE:  Thank you, Your Honor.  Robert Labate on 

behalf of Cavic (Cali) and Holland & Knight.  And Ms. Azlin 

will be arguing for us.  Thank you. 

THE COURT:  Okay, great.  Good morning, Ms. Azlin. 

MS. AZLIN:  Morning, Your Honor. 

THE COURT:  Okay.  I also see Mr. Torosian. 

MR. TOROSIAN:  Morning, again, Your Honor.  Jeff 

Torosian for the trustee and I will be arguing for the trustee 

on this matter. 

THE COURT:  Great, thank you. 

I see Mr. Troop. 

MR. TROOP:  Good morning, Your Honor.  Andrew Troop 

from Pillsbury Winthrop Shaw Pittman on behalf of the various 

(indiscernible) and I'll be arguing this morning.   

And Ms. Fornos is also on the line. 
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THE COURT:  Good morning, Ms. Fornos.   

I see Mr. Maloney. 

MR. MALONEY:  Good morning, again, Your Honor.  Mark 

Maloney from King & Spalding on behalf of Jetcraft and FK 

defendants.  I don't know how much I'm going to have to say on 

this.  I think other parties will probably argue for a greater 

length of time and cover most of what I would say.  But to the 

extent necessary, I'll be handling this.  Mr. Ciatti is also on 

the line, I believe, by phone.  But I'll be handling this 

motion.  Thank you, Your Honor. 

THE COURT:  Thank you. 

And I see Mr. Hadduck. 

MR. HADDUCK:  Yes, Your Honor.  Alex Hadduck with 

Holland & Knight, also on behalf of Cali, and just observing 

Ms. Azlin arguing. 

THE COURT:  Okay.  Thank you. 

And is anyone else planning on arguing?  Okay, great.   

So we're here on the motions to consolidate.  I can 

assure you I've reviewed the motion, the oppositions, as well 

as the reply.  I'm very familiar with the facts; I'm very 

familiar with the law.   

I'll let Mr. Torosian begin because you are the movant 

and it's your burden.  And I just want to put on the record, 

for some reason, my video keeps turning off and on.  I promise 

you I'm still here.  I'm listening to everything, but all of a 
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sudden I look up, and I'm not there.  So I keep trying to keep 

myself on camera.   

All right.  Mr. Torosian, it's your motion. 

MR. TOROSIAN:  Thank you, again, Your Honor.  Jeff 

Torosian for the trustee.  And thank you for your time today.  

Hopefully, this won't be too long because I know you are very 

well familiar with the cases.  And I think this is largely a 

procedural motion, but we believe these two cases well satisfy 

the standards for consolidation under FRCP 42(a)(2), which 

should be noted applicable by 7042 of the bankruptcy procedure.  

They clearly involve common questions of law and fact, although 

only law or fact is necessary under 42(a)(2).   

They involve the same operative facts relating to 

Zetta Jets and tax liens, luxury jet purchases and fees.  They 

involve many of the same parties.  They've -- Bombardier and 

Cavic seem to be in both cases.  And they involve many of the 

same legal issues, especially the legal issues surrounding 

recharacterization of certain leases at issue.  All of the 

usual suspects for consolidation present themselves here.   

The fact is we thought all the parties would welcome 

this motion, if not outright stipulate to it.  We tried to get 

a stipulation before to bringing the motion I think at the 

outset in December.  Remember, it was the defendants in the 

Jetcraft case who, over a year ago, demanded that we add Cavic 

as a party to the Jetcraft case.  And Your Honor agreed with 
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them a year ago this month, and ordered us to essentially add 

Cavic to the Jetcraft case.  We've effectively been acting as 

if these cases have already been consolidated to some extent 

with, actually, the scheduling.  We held the mediations of 

these two cases together, not just on the same date, but 

actually together.  And that was at the defendants' insistence.  

And in fact, Mr. Labate, even in the last status conference, 

jumped in on a matter that was not the Cavic case to add his 

prior-to theory on some of the defendants' actions.   

So we've already kind of been acting as if they're 

consolidated, at least for purposes maybe that serve the 

defendant, but don't serve the plaintiff here.  Now, the other 

side keeps arguing that consolidation is premature.  They've 

argued in December and said that consolidation should not take 

place prior to the mediation because they thought the mediation 

would clarify things and should take place first.  Mediations 

are now over and they still say it's premature.  They then 

argued that consolidation was premature since they didn't know 

what the consolidated complaint would look like.   

They've now had the draft consolidated complaint since 

December and they still say consolidation's premature.  Now, 

they say that consolidation's premature and the cases should 

remain separate, that we should file two separate complaints, 

even if they overlap, that they should move separately and have 

separate briefing schedules in both cases.  And then, the Court 
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should issue orders on those motions to dismiss all before 

consolidation takes place.   

There's no point to these delays, though, Your Honor.  

The only result from further delay on consolidation would be 

two proceedings rather than one, overlapping complaints and 

claims, and two separate briefing schedules and hearings.  It 

also could have the effect of denying the trustee real 

substantive rights.  This isn't just a procedural -- you know, 

make it easy for the parties so we could have time to go on 

status conference.   

Without consolidation, we really could be affecting 

the trustee's real substantive rights.  And that's because the 

two cases could lead to disparate rulings and separate and 

conflicting appeals.  Your Honor knows, both cases overlap 

since they both deal with transactions involving claims II 

through V.  In the Cavic complaint, which you've dismissed and 

subject to amendment -- but in the Cavic complaint, we tried in 

Count I to recharacterize the reasons with Cavic for claims II 

through V.   

In the Jetcraft complaint, again, which you also 

dismissed subject to a lease to amend, the trustee sought 

fraudulent transfer claims on claims II through V -- II through 

IV based on the predicate of the recharacterization that the 

trustee would get from the Cavic case.  Remember, Cavic was 

filed long before the trustee filed the claims in the Jetcraft 
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case.  That claim was already pending before the Court.   

Using that recharacterization as the predicate for the 

Jetcraft case, the trustee brought claims against Bombardier in 

the Jetcraft case based on that predicate from another case.  

Now, all of that is based into Counts XIV and XV in the 

proposed draft amended consolidated complaints here.  In Count 

XIV of the proposed draft complaint, we seek to recharacterize, 

again, Counts -- the reasons for claims II through IV.  In 

Count XV, we seek to avoid and recover based on that 

recharacterization.   

Now, that's the original Count X from the Jetcraft 

complaint.  But remember, Your Honor said that Cavic needed to 

be added to that count.  So Cavic's going to be in both cases 

either way.  Cavic is going to be part of a recharacterization 

claim in the original Cavic complaint and they're also going to 

be part of the fraudulent transfer claim, which will have 

allegations of recharacterization as a predicate in the 

Jetcraft complaint.  Having these two cases separate when it's 

the same predicate's claim makes no sense and could lead to 

very substantial different rulings.   

It could lead to substantially different appeals and 

appeal time lines.  And we described this in the reply brief.  

To the extent we win the recharacterization claim in the Cavic 

complaint, to the extent Your Honor sees the amended complaint 

and says, you know what?  You're right.  And then we get to a 
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judgment on that.  And we win that and Cavic takes it up on 

appeal -- they're going to use that predicate ruling for the 

fraudulent transfer claim in the Jetcraft case.   

Your Honor could rule in our favor on that and no one 

could take an appeal.  But then, lo and behold, two years from 

now, the Ninth Circuit could come down and say, you're wrong to 

let us win in the Cavic case.  But we can't undo the Jetcraft 

ruling at that point.  Conversely, it would be -- the opposite 

situation could also be true.  Your Honor could adhere to a 

ruling in the Cavic case, refuse to recharacterize those 

leases.  We could take that up on appeal.   

Bombardier will say we have no claim for 120 million 

in the fraudulent transfer in the Jetcraft case because we 

didn't recharacterize those leases.  And they're going to try 

to hold over the ruling in the other case over us.  And Your 

Honor could rule against us there.  Lo and behold, two, three 

years from now, the BAP from the Ninth Circuit could reverse 

Your Honor on the Cavic case.  And we would be left with no 

redress in the Jetcraft case because the Jetcraft case could be 

long over. 

Consolidation is absolutely necessary here, otherwise, 

we will lose some substantive rights or have the potential to 

lose substantive rights.  And frankly, Cavic is in the same 

position.  That's why we thought everyone would agree to this 

motion because it was part of the -- we thought a no-brainer or 
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so we thought.  Cavic, when they're added to the Jetcraft 

case -- and they will be pursuant to Bombardier and Jetcraft 

case -- motion and pursuant to Your Honor's order, they're 

going to be added to that case.   

And when they are, I have no doubt they will try to 

seek the benefit of rulings in their favor in the Cavic case on 

the recharacterization issue, in dealing with the fraudulent 

transfer claim.  There is no doubt they will do that.  They 

don't necessarily have the ability to do that in total because 

it is not law of the case in the Jetcraft case.  It is a 

separate case.  They're pursuing it on status conferences and 

setting these on the same dates, but these are separate cases 

right now.  There is no consolidation.   

So there is no law of the case applicable to Jetcraft 

that is obtained from the Cavic ruling short of consolidation.  

If we consolidate and have one complaint, that would be 

different.  So we think Your Honor has broad discretion, 

that -- and the law is clear you have broad discretion could 

consolidate cases, consolidation is generally safer.  And here, 

it works no harm upon the defendants.  However, without 

consolidation, we think there could be substantive harm to 

these claims to the trustee.   

I thank Your Honor. 

THE COURT:  Thank you, Mr. Torosian.  I'm going to ask 

Ms. Azlin to argue.  Cali's brief was much more extensive and 
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detailed than the other two briefs.  So I'd like to hear from 

Ms. Azlin.  I'll, then, give Mr. Troop and Mr. Maloney and Mr. 

Hadduck, if they desire, a chance to weigh in.  But I think Ms. 

Azlin will probably address most, if not all, of the other 

parties' issues, so Ms. Azlin? 

MS. AZLIN:  Thank you, Your Honor.  Kristina Azlin on 

behalf of defendant Cali.  Your Honor, as briefed in our 

papers, there are substantial problems with the trustee's two 

requests.  And we do want to be clear here that the trustee has 

presented the Court with two distinct requests.   

First, the trustee is asking for consolidation of the 

Cavic and Jetcraft actions.  And secondarily, the trustee's 

asking for permission to file this proposed omnibus 

consolidated complaint.  And we briefed Your Honor for Your 

Honor and we don't want to duplicate those arguments for you 

here today, but I do want to address some of the points that 

were raised by Mr. Torosian.   

First, Your Honor, we absolutely believe that this 

process and procedure at this point is both procedurally 

premature and improper.  Notably and interestingly, Mr. 

Torosian mentioned that the parties have had allegedly a copy 

of the "proposed consolidated complaint" since December, but we 

note, Your Honor, that, actually, the copy of the proposed 

consolidated complaint that was provided to Cali in December is 

materially different to the proposed consolidated complaint 
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that the trustee submitted for the first time after the last 

status conference and in support of this pending motion to 

consolidate.   

Critically, the preference claims that were previously 

stated against Cali are no longer in that proposed consolidated 

complaint.  Instead, as some of the other counsel have 

indicated, instead, the trustee has withdrawn those claims and 

purports to assert in a footnote that the trustee is reserving 

the right to bring those claims later in the United States, but 

now intends to bring those claims in Singapore.   

For lots of reasons outside of the scope of today's 

proceeding, we believe that that effort is absolutely improper.  

But in any event, it highlights why this effort here is so 

procedurally improper.  This is a moving target, Your Honor.  

Just because the trustee is telling us or had told us in 

December what the claims were going to be against Cali, they 

are now saying something different currently.   

Your Honor, Mr. Torosian concedes and concedes today 

during argument and the trustee conceded in the papers that a 

consolidation under Rule 42 is meant to be a procedural device 

only.  It is not unlike the procedures under some state laws 

meant to be a merger of the cases.  Instead, it is meant only 

to be used to increase efficiency, coordination, and whatnot, 

and derive issues of common facts and law so that those issues 

can be handled efficiently.   
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In evaluating the motion, the Court must consider the 

alleged weighing of efficiencies against any undue prejudice or 

inefficiencies that this process will lead to.  Your Honor, we 

submitted in our brief that at this juncture, Cali will be 

severely prejudiced if it is forced to defend itself in this 

massive fraud-based complaint that was previously pending -- 

THE COURT:  Ms. Azlin, you froze.  Ms. Azlin -- 

MS. AZLIN:  -- categorized in which the figure -- 

THE COURT:  Excuse me, Ms. Azlin.  You froze.  And so 

we probably missed two or three sentences.  And I want to make 

sure that your argument is fully considered.  The last note 

that I wrote down is, there would be severe prejudice to Cali.  

And so why don't you pick up there? 

MS. AZLIN:  Thank you, Your Honor.  Can -- can you 

hear me now? 

THE COURT:  Yes. 

MS. AZLIN:  Okay, apologies for that.  So Your Honor, 

just going back to the prematurity issue, just one step back, 

and I apologize for the technical difficulties.   

Just to be clear, there is no current complaint on 

file in either case.  We believe that this is a critical issue.  

This is not a hypothetical problem.  And without pending 

complaints in both case, we think that the Court and the 

parties are absolutely prevented from properly analyzing, not 

only what common issues might exist, but also what level of 
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consolidation or coordination might be appropriate under Rule 

42.   

Here, the trustee has asked for consolidation and is 

asking to file one consolidated complaint, but Rule 42 is meant 

to be a very flexible procedural mechanism.  And there are many 

instances, including the cases that we cited for Your Honor 

where a more limited and appropriate joining can be made in 

relation to certain motions, certain issues of law or fact that 

are common, where a consolidation of the actions is not 

necessarily appropriate, and secondarily, where a filing of a 

consolidated complaint is not appropriate.   

And here, Your Honor, the parties have indicated -- 

all of the defendants have indicated that we plan to file a 

motion to dismiss as to the newly configured proposed 

consolidated complaints.  And whatever may be left of those 

alleged common issues or facts after that proceeding, only then 

can the parties or the Court determine what level of 

coordination or joining is necessary or appropriate.  

So back to the issue of prejudice, Your Honor, because 

we do think that there's really two issues.   

First of all, this is just a premature effort.  Okay?  

We think the trustee's put the cart before the horse.  This is 

not a moving target.  Our position has been the same this 

entire time.  We submit in our papers all of the various 

reasons why we believed Cali will be prejudiced, especially at 
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this juncture at being added to this massive fraudulent-based 

complaint.  The trustee, in his reply, Your Honor, did not 

respond to any of that, and critically, did not respond to the 

case law cited by Cali, Your Honor, that being subjected to 

discovery, trial, motion process, all of the various issues 

that the case of this size or the Jetcraft size will 

necessarily entail as to issues and parties that have nothing 

to do with one of the parties can and does, in and of itself, 

constitute unfair prejudice that warrants denying a motion to 

consolidate.   

Those issues are present here, Your Honor.  We believe 

that they may be present after a motion to dismiss proceeding.  

But we don't know, Your Honor, because whatever limited common 

issues of fact or law that may exist after the parties' motions 

to dismiss, we believe that there could be a much more 

streamlined, joining, or consolidation of issues or motions if 

potentially needed at that time. 

Your Honor, Mr. Torosian sat here today and said in 

their papers that they believe these actions are inter -- I 

forget the exact word.  I believe that in their papers they say 

intertwined.   

Your Honor, Cali is not the plaintiff in this action.  

And we did not choose or elect how to configure these cases to 

begin with.  The trustee did that.  And the trustee, for years, 

undertook an investigation and decided how to characterize and 
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bring his claims.  And he brought the Jetcraft action and the 

Cali action and the Cavic action as separate proceedings.  And 

Your Honor, we think that was the right decision.  And if you 

look at the key complaints that were previously filed in these 

cases, the differences are stark.  Right?   

In the Cavic case, you have very limited issues as to 

recharacterization and right to an alleged thirty million 

dollar pre-delivery statement all based on contract 

interpretation.  Okay?  In addition to that, we had very 

limited preference claims against Cali under the preference 

provisions of the Bankruptcy Code.  In contrast, the Jetcraft 

proceeding, Your Honor, is alleged to involve widespread fraud, 

breaches of fiduciary duty, civil conspiracy, operation of a 

Ponzi scheme, unfair business practices, unjust enrichment, 

avoidance of recovery of various preference and fraudulent 

transfers against a multiplicity of parties.   

Your Honor, Cali has nothing to do with any of that.  

If anything, as the trustee concedes in his papers and in the 

proposed consolidated complaint, Cali was a victim to that 

fraud, Your Honor.  Forcing the victim of a fraudulent scheme 

to defend itself, standing alongside and next to the alleged 

perpetrators of that scheme, is an independent type of 

prejudice that has been recognized with the courts as 

sufficient to also deny a motion for consolidation, Your Honor.   

So again, we find ourselves here today in this 
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contested proceeding.  We think that this is, unfortunately, a 

waste of time and effort because we believe that there is a 

proper procedural way that the trustee can and should have 

proceeded.  The trustee should file amended complaints in 

compliance with the Court's prior orders dismissing the 

complaints in both the Cavic and the Jetcraft actions.  Those 

complaints should be evaluated pursuant to the Court's prior 

orders in those cases.  And then, Your Honor, if there is, at 

most, any common issue left -- and as Mr. Torosian indicates, 

the only common potentially sliver of common issue could be the 

issue of recharacterization, which the Court has already 

decided in the Cavic case.   

If there is that sliver of commonality at the end of 

the day, there are mechanisms for the Court, under Rule 42, to 

employ to selectively join the motions or proceedings to deal 

with those issues.  

Now, counsel, here and in the papers, listed out a 

parade of parables that they have complained about if 

consolidation, Your Honor, isn't denied.   

First of all, we believe that those issues are, first 

of all, just inaccurate and illusory.  The fraudulent transfer 

claims against Cali that are threatened to be brought in the 

current proposed consolidated complaint are absolutely time-

barred.  They do not relate and cannot relate back to the 

original Jetcraft complaint, Your Honor, because there is no 

Case 2:19-ap-01382-SK    Doc 229-1    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Exhibit A    Page 23 of 78



20 

Zetta Jet USA, Inc. 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

 

provision under Rule 15 or otherwise that would provide for us 

to be added to that proceeding.   

The lone citation in the trustee's reply, Your Honor, 

was to I believe 15(c), which discussed adding a party to a 

proceeding because the party was improperly named.  Your Honor, 

the trustee has never been confused about Cali's role or 

potential role in these transactions.  The trustee has never 

been confused that Cali, in fact, did not participate in a 

fraudulent scheme.  And therefore, no such claim can or should 

relate back to the Jetcraft proceedings.  Similarly, a 

fraudulent transfer claim against Cali cannot, as a matter of 

law, relate back to the original Cavic complaint because there 

simply are no allegations of any fraud in that complaint at 

all.  And we believe that the case law on that is fairly clear, 

Your Honor.   

But again, this idea that the trustee can file this 

omnibus consolidated complaint, and then, force the defendants, 

Your Honor, and force Cali and the Court to have to parse 

through the allegations and figure out what was originally 

stated in Jetcraft, what was originally stated in Cavic, and 

where these issues may relate back to is simply one more 

procedural problem that would be created by consolidation and 

would be created by allowing this omnibus consolidated 

complaint.  And Your Honor, we don't think that the trustee 

should be allowed to create that problem.   

Case 2:19-ap-01382-SK    Doc 229-1    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Exhibit A    Page 24 of 78



21 

Zetta Jet USA, Inc. 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

 

It is not already there.  If the trustee files amended 

complaints in both proceedings, we can adequately and cleanly 

analyze and identify what claims may or may not relate back.  

And -- and allowing the consolidated complaint, Your Honor, 

would just complicate that proceeding.   

Secondarily, the trustee complains about issues having 

to do with delays, with appeals, and whatnot.  Your Honor, the 

trustee has not cited, nor do we believe that there's any law 

that indicates that won't be the problem regardless.  As the 

courts that have recognized consolidation have held -- again, 

consolidation is not meant to be a merger of two cases into one 

as some state procedures allow.  That's not what Rule 42 does.  

The courts have held and recognized that it is neither supposed 

to enlarge the rights of the parties or impede the rights of 

the parties, Your Honor.  So to the extent there could be 

related delays having to do with appeals in one case versus the 

other, we believe that those issues, Your Honor, will be 

present regardless.   

As to this allegation that there's -- or this argument 

that there is a threat or realistic probability of inconsistent 

rulings, Your Honor, both of these cases or proceedings are 

pending in this Court.  As the proceedings have been being 

handled together, we think that the risk of inconsistent 

rulings, Your Honor, is very low.  This is not a situation 

where we have a multiplicity of cases pending before different 
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judges and there is a real risk of inconsistent rulings.   

We don't believe that there's any real risk of 

inconsistent rulings here, nor do any of the cases that the 

trustee has identified support the proposition that in light of 

that alleged threat, that a consolidation and consolidated 

complaint, again, is the only remedy.  We submit and have 

argued that, in fact, Rule 42 is meant to be flexible and can 

be applied flexibly here after the next round of motions to 

dismiss if there are selected overlap of common issues of fact 

or law.   

Your Honor, there has been much discussion in the 

papers, between counsel, and with Your Honor about the meaning 

of Your Honor's recognition in March of 2020 that Cavic would 

be an indispensable party under Rule 19 on the 

recharacterization issue, Your Honor.  And as I'm sure all of 

the attorneys on this hearing have reviewed those orders 

carefully -- we certainly have -- we do not believe, Your 

Honor, that that order constituted permission for the trustee 

to add Cali as a defendant to a fraudulent transfer claim.   

Whether there is or at that point was some legal 

overlap, and whether after that point the trustee could have or 

should have attempted to act on the Court's March 22 order, he 

didn't do so.  And instead, time passed.  And in October last 

year, Your Honor rejected the recharacterization issue in the 

Cavic action.  That rejection was made as a matter of law based 
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on the parties' contracts with the interested parties having 

full opportunity for briefing and hearing on the subject.   

We believe that when that order was issued in October 

in the Cavic case, the issue of whether or not Cali could or 

should be made an indispensable party to the Jetcraft action 

was mooted.  It's no longer an issue.  The Court has decided 

recharacterization as a matter of law.  We understand that the 

trustee would like to take a second bite at that.  And he can 

do so and has been given leave to amend to do so in the Cavic 

case.  There is no reason to allow, frankly, the trustee to 

create that duplicity of issues and overlap of issues when he 

didn't bring Cavic as a party to that case originally, Your 

Honor.  He made a conscious decision not to.   

We think he made the right decision not to.  And after 

October of 2020 when the Court rejected this argument and this 

recharacterization issue, again, he never sought leave to bring 

Cavic into that case.  He didn't address the impact of the 

Court's order on the Jetcraft action.  And the Court recognized 

in the order rejecting the characterization issue in the Cavic 

case that that would very well also apply to the Jetcraft 

proceeding.   

So we don't think that there is currently a common 

overlap.  We believe that to the extent there was a common 

overlap, Your Honor, we submit that that has been mooted.  To 

the extent that the trustee was given leave to do anything as 
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to Cali post-March 2020, that was mooted by the Court's 

subsequent October 2020 order.  And certainly, Your Honor, 

recognition of a party being indispensable under Rule 19 does 

not in any way dispose of or relieve the trustee from pleading 

timely claims.  Those claims are still barred by the applicable 

statute of limitations.   

Rule 19 is not an override to that.  And if anything, 

Your Honor, in the Jetcraft proceeding and if the trustee was 

to attach -- to name Cali in the Jetcraft proceeding as the 

recharacterization issue at all, we believe that that issue 

must be properly limited and that claim must be properly 

limited to simply a declaratory relief claim akin to what was 

already stated in the Cavic action.  The Court's order in March 

2020 that Cali could be an indispensable party didn't dispose 

of or in any way give the trustee leave to add Cali to a 

fraudulent transfer claim when Cali has never, and frankly, 

still has not alleged to have participated in any fraudulent 

scheme.   

Your Honor, for all of these reasons and the 

additional reasons discussed in our papers, we believe that the 

trustee's motion should just be denied at this juncture.  It's 

premature; it's improper.  We think the trustee should be 

forced to follow the proper path of amending his current 

complaints in line with the Court's dismissal orders.  And we 

can deal with this issue of whether there's any common overlap 
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and whether any appropriate joining can or should be applied 

under Rule 42 after that juncture. 

THE COURT:  Thank you, Ms. Azlin.   

Mr. Troop, on behalf of the Bombardier entities, is 

there anything you'd like to add? 

MR. TROOP:  Thank you, Your Honor.  Andrew Troop on 

behalf of the Bombardier entities.  One small point, Your 

Honor, (indiscernible) for having this argument that the 

Jetcraft motion to dismiss was the last time we were all 

together in front of you on March 11th of 2020.  It's been a 

whole year -- remote interactions, but I made that point 

because the ones Attorney Azlin raised about the passage of 

time are all extremely relevant.   

Here, at the end of the day, no one is opposing the 

idea that there might come a time when the consolidation of 

actual live issues that overlap as well, or attach should be 

joined.  What we are saying is it's premature to do so, in 

light of the procedural conflicts of this case.  But the one 

thing that I want to be -- I just need to underscore is that 

the trustee makes much ado about there could be messy appeals, 

there could be issues about law of case.   

Your Honor, the trustee and whoever the other party 

will litigate these issues.  He'd be gone by then.  And it is 

his choice how to proceed.  If we have a mess here, it is 

because of the litigation decisions that the trustee made in 
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how to configure and to proceed with litigation.  And we should 

figure out whether that those separate routes, in fact yield 

viable claims.  And the most effective and efficient way to do 

that is by everything that Ms. Azlin articulated in terms of 

going forward.   

At the end of the day, Rule 42 exists for your 

convenience, predominately, and not for ours.  But the cases 

aren't really framed that way.  When you think about the 

discretion that's -- that's allowed, that the ways to address 

each of those issues are allowed -- that -- that's what exists 

here.  And I don't -- we always get asked effectively to speak 

for you when we're arguing on the matter.  And I'm trying hard 

not to do that.   

So I feel if I was putting myself in your shoes, I 

would say, the most efficient way for me to address these 

issues is to make the trustee articulate them as precisely as 

possible in the existing framework that he chose.  And then I 

can revisit the issue as to how to best manage, not the initial 

pleadings in this case, but the conduct of the litigation that 

may or may not proceed if anything survives a motion to 

dismiss.  That's what this rule is really about, in my opinion 

in my basic reading of the rules.   

So Your Honor, unless you have any further questions 

for me, I have nothing further to say now.  I would like to 

reserve at the end to address the motions depending upon what 
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your rulings are on a go-forward basis. 

THE COURT:  Thank you. 

Mr. Maloney? 

MR. MALONEY:  Yes, Your Honor, very briefly.  I won't 

repeat the arguments that have already been made.  They've been 

ably made.  I think I would only note that the issues here are 

further complicated by a point that has already been raised, 

which is that this proposed consolidated amended complaint is 

not just a repleading of the prior claims that the Court has 

addressed on the various prior motions to dismiss.  It adds new 

claims.   

Now, I don't understand the trustee to be saying that 

his efforts to consolidated here somehow give him a legal or a 

procedural leg-up on avoiding a critical review of those claims 

or the ability of any party to raise issues or the Court to 

review and potentially dismiss those new claims as improper, 

for instance, as time-barred or for some other reason.  We 

certainly object to the extent that this consolidation motion 

is any way a vehicle to either address or provide this Court's 

imprimatur on those issues.   

I don't think anybody's saying that.  But as double-

confirmation, I would only say that to the extent the Court 

were otherwise inclined to grant consolidation here -- and we 

disagree with that for the reasons that are noted in Stanmar 

(phonetic) papers and the points that have already been made.  
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But if the Court were to permit consolidation, we would simply 

ask that the Court make it absolutely clear that any and all 

issues related to the newly pled claims are fully preserved and 

can be addressed in motion practice after the complaint is 

filed and that the consolidation will have no impact on those 

issues.  Other than that, I stand on the remarks that have 

already been made by the other two defendants, Your Honor.   

Thank you. 

THE COURT:  Thank you. 

And Mr. Torosian, is there anything you'd like to 

respond to?  And please do it briefly. 

MR. TOROSIAN:  Yeah, I'll do it quickly.  Your Honor, 

there's a lot I'd like to respond to and I'm not going to 

respond to most of it because most of it is having -- relate to 

dealing with defendants trying to write complaints for me.  Mr. 

Maloney is probably in the best position to object to this 

motion because he's the only one who's not in both cases or 

assumed to be in both cases as it exists.  But the comments 

that he made about whether we should be able to add him 

existing or the comments that Cavic made as to, you know, 

statute of limitations issues -- all those are for another day.   

This was a motion to consolidate two proceedings.  

This was not a motion for leave to file a proposed complaint.  

We don't need -- we really have leave in the prior orders.  

We're simply providing the complaint to Your Honor and counsel 
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so that they can see what the consolidated complaint would look 

like.  You know, there've been a lot of statements by Ms. Azlin 

about what's appropriate and not appropriate.  Those are 

just -- those are just brought in compliance with the law.   

There are numerous cases out there that allow a court 

to allow a party to file a single consolidated complaint.  This 

was not inappropriate.  It might not be what they want.  It 

might not be what the Court wants us to do at the end of the 

day, but this is not inappropriate.  This is done in plenty of 

cases around the country.  I want to respond to some comments 

that don't really have to do with this, but I think we need to 

address them.   

Mr. Troop said, and I think Ms. Azlin said as well, 

that we sat on our hands and chose not to file a complaint.  

But really, it's pretty much the height of chutzpa here, 

because we had leave to file an amended complaint in the 

Jetcraft case a year ago.  And the reason it took so long -- it 

took months and months and months to negotiate a protective 

order in that case in order to be able to file it to protect 

the defendants' confidential information.  I don't care about 

confidential information.  The trustee has nothing that's 

confidential in his own right.   

It's only to protect the defendants.  And they took 

forever to negotiate that simple action with us.  And that's 

what caused the delay.  For them to now say, oh, we sat on our 
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hands or we caused these problems by delaying the filing of the 

complaint is really pretty much the height of chutzpa.  We also 

didn't file these cases at the same time.  They act as if the 

trustee said, oh, you know what?  I think there's a great idea.  

Let's file these cases separately.   

We filed the Cavic case well in advance of completing 

the investigation and end up against statute of limitations 

deadlines in the Jetcraft case.  We didn't even have documents 

from Bombardier by the time we filed the Cavic case.  So this 

is not -- this was not a choice to file the two separately.  

And frankly, we wanted to keep Cavic out of the Jetcraft case.  

We didn't even approve them in it.  And Your Honor and the 

other parties for that case told us otherwise and said we will 

be included in that. 

I want to address and -- these are the two important 

points I want to address.   

The Singapore claims -- the trustee has claims under 

Singapore law for preferences against Cali.  They have never 

been part of either case.  The trustee also brought preference 

claims against Cavic under, you know, U.S. law in that case.  

The proposed consolidated complaint that we're going to file 

takes all of the preference claims out of that case because 

they are being filed in Singapore, both the Singapore, the 

original ones we were holding off on, and the -- the ones that 

were originally filed in this case.   
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They have nothing to do with this motion.  It's really 

irrelevant to this motion.  But I want to be clear, if the 

reader were to have a footnote in this draft, it's because 

there is law suggested -- I'm not waiving any rights on this -- 

but there is law suggestive of the fact that when you make a 

claim in a court, get a dismissal agreed to amend, and then, 

don't replead that claim that you may have a prejudicial effect 

of that original ruling.  We dropped the footnote because we 

want to make sure.  We're not going to proceed before Your 

Honor on the preference claims because we, frankly, were 

worried about the extraterroriality rulings that you made in 

the Manchin case.  And they're just going to bring them all in 

the same court.  But by pleading over those preference claims, 

we're not waiving them.  We're not -- we're going to bring them 

into the court and we'll fight there.   

And I'm sure Cavic will have arguments to fight us 

there on that, but that has nothing to do with this motion.  It 

is not part of their consolidated complaint.  It may not be 

part of their complaints that are separate.  This motion 

focuses on the recharacterization of the Cavic leases.  That is 

a claim in the Cavic case and is a predicate fact for the 

fraudulent transfer case in the Jetcraft case.   

Now, Cavic thinks it will be drawn into both cases 

somehow by which it would.  This is not the ordinary trying it 

into both cases.  It will be in both cases.  Whether or not it 
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can get out of one or the other is an issue for another day.  

But Cavic will be in both cases.  And in fact, even if it's 

not, allegations of fraud are going to be pled in the Cavic 

amended complaint.  Cavic has argued here as if the order Your 

Honor entered last fall in the Cavic case was a final and 

appealable order.  It is not.   

It is an order with leave to replead.  And when we 

replead that case, even if it's separate, Your Honor said the 

matter -- you rely on the more slow case when looking at 

recharacterization of leases.  And you said, quote, on page 18, 

"Morris is distinguishable because, there, the court refused to 

enforce a choice of law clause in an allegedly fraudulent 

agreement, whereas here, there are no allegations of any 

fraudulent conduct."  That's Your Honor's order. 

And when we go back in the amended Cavic case, we're 

going to be talking about the fraud, not at the hands of Cavic, 

per se, but the fraud that resulted in those leases to fall 

under the Morris rule exception.  So that case is going to have 

many of the same, if not all of the same, fraud allegations in 

it for the amended complaint, which Cavic is now trying to 

avoid being a part of by being out of the Jetcraft case.  It -- 

there's really no value in them doing that because they're in 

the Jetcraft case either way, and if they can get out on the 

motion, they should try to get out on one motion with both 

complaints.   
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But instead, they're going to try to get out of two 

complaints with two motions.  We think consolidation makes a 

heck of a lot of sense.  We think, frankly, it protects them as 

much as us.  And if not, we will file two separate complaints 

with a lot of the same allegations and may or may not want to 

consolidate down the road, depending on the rulings and 

depending on which one completes first.   

We think consolidation makes a lot of sense for 

judicial economy, for Your Honor's sake, for the briefings' 

sake, and frankly, for all parties' sake.  I thank Your Honor.  

THE COURT:  Thank you.  All right.  I'm ready to rule.  

I'm not going to go through all of the parties' arguments.  Be 

assured that I've reviewed all of the pleadings, the motion, 

Bombardier's statement in response, Jetcraft's response in 

opposition, Cavic's opposition, and the trustee's reply.  I -- 

just given the press of other business I have this afternoon, 

I'm -- what I normally do is lay out all of the arguments.  But 

again, I have considered all of the arguments and I'm very 

familiar with all of the facts as well as all of the law.   

In terms of the legal standard, I think it's important 

to set forth what the actual legal standard is.  FRBP 7042 

provides that FRCP is applicable in adversary proceedings.  And 

FRC 42 indicates that consolidation is appropriate if actions 

before the Court involve a common question of law or fact, the 

Court may, one, join for a hearing or trial any and all matters 
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at issue in the actions, two, consolidate the actions, or 

three, issue any other orders to avoid unnecessary costs or 

delay.   

For two adversaries to be consolidated, there must be 

a common question or law or fact.  Consolidation does not 

completely merge constituent cases into one, nor does it change 

the rights of the party or make those who are parties in one 

suit parties in another.  Consolidation is merely an 

administrative device used for convenience to accomplish 

considerations of judicial economy and fairness.  Although 

courts have broad discretion to consolidate adversary 

proceedings into one action, the court must make precise 

findings regarding the common questions of law and fact that 

justify consolidation.  That's In re Adams Apple, 829 F.2d 1484 

Ninth Circuit (1987).   

To frame the issue before the Court, it's helpful to 

summarize the Court's rulings on the motion to dismiss.  On 

3/12 and 3/20 of last year, the Court issued a ruling and 

entered an order on the Fazeem Karul -- excuse me.  Now, I 

can't say the names, and I had them summarized.  The Fazal-

Karim and entities motion to dismiss, dismissing Counts I 

through VI of the Jetcraft adversary and granting the trustee 

leave to amend specific counts.  And that leave to amend was 

regarding Counts I, II, III, and VI.   

On 3/12 and 3/28, the Court issued a ruling and 
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entered an order on the Jetcraft motions to dismiss, dismissing 

Counts VII and VIII to the extent they alleged constructive 

fraudulent transfers and granting the trustee leave to amend 

those counts regarding constructive fraudulent transfers.   

On 3/12 and 3/20, the Court issued a ruling and 

entered an order on the Bombardier entity's motion to dismiss, 

dismissing Counts I through VI, X through XVI, XVIII through 

XIX -- hold on.  Excuse me.  No, XIII through XIV and XVII of 

the adversary and granting the trustee leave to amend all 

counts other than Count IV, which was dismissed with prejudice.   

On 10/7 and 10/19, the Court issued a ruling and 

entered an order on the Cavic motion to dismiss, dismissing 

Counts I, III, IV, V, VI, and VII of the Cavic adversary 

complaint with leave to amend those counts.   

And on the same dates, the Court issued a ruling and 

entered an order on the Bombardier motion to dismiss, 

dismissing Counts II and IV of the Cavic adversary with leave 

to amend those counts.  Although the trustee claims that the 

Court granted leave to amend without limitation in both 

adversary proceedings -- that's the reply at III, he cites 

nothing in the record to support this assertion.   

In fact, the Court did not grant unlimited leave to 

amend.  Instead, in its rulings, the Court specified which 

counts the trustee could amend.  The orders issued regarding 

the Cavic and Bombardier motions to dismiss specifically 
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mentioned which counts the trustee was authorized to amend.  

That's the Cavic adversary proceeding, docket number 174 to 75.   

Although the orders entered in the Jetcraft adversary 

proceeding did not mention the specific counts that the trustee 

was authorized to amend, the orders explicitly referenced the 

detailed rulings issued by the Court on each motion to dismiss 

and the rulings which identified the specific counts that the 

trustee was authorized to amend, control.  That's In re 

Garland, 295 BR 347 Ninth Circuit (2003).   

In the Ninth Circuit, courts generally allow 

plaintiffs to add new claims and/or add new parties to amended 

complaints where an order of dismissal granted leave to amend 

without limitation.  That's MAO-MSO Recovery II, LLC, a case 

cited by the trustee from the Central District of California.  

But where leave to amend is given to cure deficiencies in 

certain specified claims, new claims alleged for the first time 

in an amended pleading should be dismissed or stricken.  That's 

Vahora v. Valley Diagnostic Laboratory, 2017, Westlaw 2572440, 

Eastern District of California (2017).   

And where a complaint is dismissed with leave to amend 

that is limited in scope, the plaintiff must seek leave of the 

court as required by FRCP 15 before adding new claims and/or 

adding new parties.  The trustee argues that the motion can be 

construed as a motion to amend.  That was argued at the reply 

at 11 to 12.  But the Court notes that he raises this argument 
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for the first time in the reply.  And the defendants didn't 

have an opportunity to respond to that request.  And it need 

not be considered by the Court.  And it will not be considered 

by the Court.  That's L.B.R. 9013-1(g)(4).   

And trustee's cited authority, cause -- a Central 

District California case from 2010 on top of a Eastern District 

California case from 2009.  Those cases are distinguishable 

because the defendants in both cases had an opportunity to 

reply to the requests for leave to amend.  And the plaintiffs 

in both cases sought to delete claims from the complaints.   

In terms of the indispensable party issue regarding 

the dismissal of Count X of the Jetcraft adversary in the 

Court's tentative ruling, which is docket number 76 in the 

Jetcraft adversary proceeding, the Court indicated as follows, 

"As an initial matter, the allegations that the Cavic 

transactions were disguised financings are conclusory and 

insufficient to withstand a motion to dismiss".   

Even if that were not the case and even if the 

complaint contained sufficient allegations that the Cavic 

transactions were disguised financings, Cavic can -- Count X 

must be dismissed for failure to join Cavic, an indispensable 

party.  Alternatively, if the Cavic transactions were not 

disguised financings, then the trustee lacks standing to 

recover the $121.7-million Cavic payment to BAC.   

Although the trustee maintains that the Court required 
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Cavic to be made a party to the Jetcraft adversary, he 

misconstrues the Court's ruling.  The Court found that Cavic 

was an indispensable party to the Jetcraft adversary, but it 

did not grant the trustee leave to amend the Jetcraft adversary 

to add Cavic, nor did it make any findings that Cavic could be 

added to the Jetcraft adversary proceeding.   

Further, the trustee's reliance on MAO-MSO Recovery 

II, LLC is not persuasive.  In that case, the Court held that 

it had granted leave to amend without limitation after 

dismissing a complaint and authorizing the plaintiffs to 

"attempt to cure the deficiencies by filing a second amended 

complaint".  The court in that case, Judge Berard (sic), 

acknowledged that its language regarding leave to amend was 

indelibly less than clear than in cases where leave to amend 

was granted with limitation, where courts had stated that a 

plaintiff could file an amended complaint addressing the 

deficiencies identified herein or when courts only granted 

leave to amend regarding certain claims.   

Here, the Court granted the trustee leave to amend 

specific counts in dismissing the complaints in the two 

adversaries that the trustee seeks to consolidate.  And as the 

court in MAO-MSO recognized, this was limited mean to amend.  

In terms of whether there are common questions of law and fact 

and risk of inconsistent results, although the trustee insists 

that the two adversaries here, common questions of law and 
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fact, and that, absent consolidations the adversary proceedings 

are at risk of inconsistent rulings, the cases he cites to 

support this argument are inapposite because they each involved 

operative complaints.   

Those cases are all brought solely as Boston Edison 

Company, Discount Bank, International Paving System (phonetic), 

and Bank of Montreal.  Here, as everyone recognizes, there are 

no operative complaints.  The Court notes that the trustee 

cites a case from the Southern District of California, Alegre 

v. Jewell, to support his argument that he can seek 

consolidation before filing a new complaint in either the 

Jetcraft adversary or the Cavic adversary.  Alegre, however, is 

factually and procedurally distinguishable.  It involved three 

cases, Alegre I, Alegre II, and Alvarado, which all included 

overlapping facts regarding a century-old dispute over tribal 

identity.  The defendants, in fact, acknowledged that the 

defendants in all three cases were identical and the three 

cases were based on similar transactions.  That's docket number 

994 in 17-CV-00938.   

Finally, regarding the trustee's argument that 

Bombardier reserved its right to seek consolidation of the two 

adversaries, he quotes from the Bombardier motion to dismiss 

Counts I and IV of the adversary that were filed in the Cavic 

adversary in which Bombardier stated, "Assuming that the Court 

doesn't dismiss this adversary proceeding against Cavic and 
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Bombardier and the Jetcraft adversary proceeding against the 

Bombardier entities, Bombardier reserves the right to seek to 

consolidate the adversary proceeding with the Jetcraft 

adversary".   

As all parties know the Cavic adversary complaint was 

dismissed as set forth previously.  And Bombardier's 

reservation of rights is different from the situation in BAE 

Systems Mobility & Protection Systems Inc., a district -- out 

of Arizona -- case from 2009 cited by the trustee where a court 

ordered a consolidation after a defendant's motion to dismiss 

was denied and the defendant didn't dispute that it would be 

appropriate to consolidate the action with another proceeding.   

In terms of timing on the ruling of the motion to 

dismiss, here, Cavic and Jetcraft cite authority to suggest 

where defendants' plan to move for Rule 12(b)(6) dismissal, 

consolidation is premature.  Although the trustee argues that 

federal California federal courts do not require motions to 

dismiss rulings before evaluating whether consolidation is 

appropriate, whether a motion to dismiss or consolidate should 

be adjudicated first is not relevant at this juncture because 

the only issue before the Court is whether to consolidate the 

adversaries.   

And without operative complaints in each adversary, 

it's impossible for the Court to make the specific factual 

findings that must be made for consolidation to occur. 
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Further, in the cases cited by the trustee, Lowery, 

Jin, and Oser, the courts considered request to consolidate 

actions where operative complaints had actually been filed.  

And the Schad case is distinguishable because the parties 

requested that the cases be consolidated for pre-trial 

purposes.  So for the reasons stated, the motion to consolidate 

is denied.   

So where does that leave us?  We don't have operative 

complaints in either the Jetcraft action or in the Cavic 

action.  And this is how the Court proposes to proceed.  The 

trustee must file a redlined and clean copy of amended 

complaints in each of the adversary proceedings to address the 

specific counts that the trustee (sic) authorized the trustee 

to amend in its rulings and in its orders.   

It appears that the trustee is also seeking to add 

counts, add parties, and add other allegations that were not 

previously included in either the Cavic or Jetcraft adversary 

proceedings.  So to expedite these cases, what the Court 

proposes is as follows.  The trustee files a motion to amend 

under Rule 15.  The motion to amend must attach a proposed 

redlined and clean copy of amended complaints in both separate 

adversary proceedings.   

For amendments that the trustee believes he was 

authorized to make based upon the Court's previous ruling, any 

changes must be redlined in green.  For any changes that the 
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Court had not previously authorized in its rulings on the 

motions to dismiss, the redlining of those changes, which would 

be adding parties or adding counts or adding other allegations, 

those changes must be made in a different color -- blue, red -- 

it doesn't matter to the Court.   

Parties will then have an opportunity, in response to 

the motion to amend, to set forth their position.  And then, 

the Court will rule on those motions to amend.  At that point, 

the Court and the parties can discuss whether it makes sense to 

adjudicate a potential motion to consolidate, adjudicate a 

potential motion to dismiss, or what other possible motions may 

be filed.   

So I'm not going to entertain any argument on my 

ruling.  The only argument that I will entertain is on the 

proposal of the trustee filing a motion to amend under Rule 15 

and color-coding the amendments, green for amendments that the 

trustee -- that the Court, excuse me, authorized the trustee to 

amend certain counts and a different color for any changes that 

weren't authorized in the Court's prior ruling and changes that 

the trustee seeks to make, which would be amending counts, 

adding parties, adding counts, or adding other allegations.   

So Mr. Torosian? 

MR. TOROSIAN:  Very quick, Your Honor.  We can do all 

that.  Obviously, we're going to defer to your ruling.  And 

we'll meet the thirty days.  We would have forty days to file 
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whatever we were going to file based on your ruling today.  So 

we can get all that within forty days.  I just want to reserve 

rights.   

Obviously, Your Honor has a good view of what Your 

Honor did.  Your concern that we reserve rights as to what your 

prior orders gave leave to amend and not leave to amend.  So -- 

THE COURT:  Well, that's why I want to -- 

MR. TOROSIAN:  So I don't -- 

THE COURT:  That's why I want it to be color-coded, 

Mr. Torosian. 

MR. TOROSIAN:  I understand, by color-coding it this 

way, I'm not binding to the -- I'm not waiving the appellant 

rights as to what we believe Your Honor already gave us leave 

to amend.  For instance, by not adding Cavic as a necessary 

party, under the green redline, I'm not waiving any appellate 

right I have to say that Your Honor already gave us leave to 

add them as a party. 

THE COURT:  Well, I think that's probably an argument 

not for this Court, but that would be an argument for an 

appellate court. 

MR. TOROSIAN:  Well, waiver is usually the first 

argument in every issue.  And so I just want to be clear by 

doing the redlines you're asking us to do we're not waiving any 

rights in that regard. 

THE COURT:  I understand, Mr. Torosian. 
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Ms. Azlin, in terms of the Court's proposal to have a 

color-coded complaint so that it is clear what counts the 

trustee was authorized to amend, and what new parties and new 

counts and new allegations are being added.  What is your 

position about that proposal? 

MS. AZLIN:  Thank you, Your Honor.  We believe that 

the proposed proposal is efficient and will work.  As to, 

briefly, Mr. Torosian's argument about waiver, you know, we 

don't believe that -- you know, there is no such thing as a 

binding law of the case on Your Honor.   

And so Your Honor is, we believe, free to make 

whatever orders and findings you deem appropriate.  And so 

whether or not leave is granted or not granted, Your Honor has 

the ability to change it anytime.  So as to the proposed 

procedure, we are fine.   

We would like Counsel to confer in regards to a 

briefing schedule and hearing schedule on the Rule 15 motion, 

but we suspect that we can do that as a matter of courtesy 

offline.  

THE COURT:  Thank you. 

Mr. Troop? 

MR. TROOP:  Thank you, Your Honor.  We have no issues 

with the procedure.  I was going to raise the same timing 

issues that Ms. Azlin did.  If the trustee gets a full forty 

days to respond, that puts us into the middle of May.  And so 
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this would be a Rule 15 motion.   

I assume our response to them would be governed by 

your general motion practice response deadline.  I think 

that -- and I can't remember off the top of my head exactly how 

it works in your Court.  I'm keyed off of one of the hearings 

that's scheduled as I recall.  So we'll have to look at that as 

well because for a variety of reasons in other cases, May is 

going to be particularly tough for us.  But I'm sure we can 

work the issues out. 

THE COURT:  Thank you. 

Mr. Maloney? 

MR. MALONEY:  Yes, Your Honor.  Just one question.  

You had noted that after the Rule 15 motion is filed and I 

guess perhaps as part of the response to that motion that the 

parties can consider whether consolidation's appropriate or 

whether other motions to dismiss need to be filed.  I may have 

misunderstood you.   

My question is, do you envision that as a response to 

the Rule 15 motion it would also build in substantive arguments 

on a traditional 30(b)(6) or 30(b)-type motion to dismiss so 

that we do it all at once?  Or do we handle these sort of as 

what is effectively a motion to strike under Rule 15?  And 

then, whatever can be filed according to the Court's order 

would be filed.   

And then, we would move to any Rule 30 motions to 
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dismiss -- I'm sorry -- Rule 12.  I'm confusing myself.  I just 

don't know.  I don't know what the Court was contemplating.  

Obviously, we can work this out.  My preference would be to 

handle the amended pleading issue first, and then proceed to 

motions to dismiss.  But if it is Your Honor's preference that 

we try to expedite those issues and do it all at once, I wanted 

to understand that. 

THE COURT:  Yeah.  I was envisioning the Rule 15 

motion being a stand-alone motion.  We don't have any operative 

complaint on file.  I don't even know what we could possibly 

have a ruling on a motion to dismiss.  I wasn't envisioning 

what the Rule 15 motion be filed, then 12(b)(6) motions to be 

filed.  I wanted a response to the Rule 15 motion.   

Now, just reading the tea leaves, maybe not even 

having to read the tea leaves, from looking at the argument, I 

think there's going to be argument that the statute of 

limitations has run on certain claims.  And there's going to be 

other argument.  So I think that those will most likely be 

brought up in the Rule 15 context, but I don't envision having 

a motion to dismiss response to the Rule 15.  Does that make 

sense, Mr. Maloney? 

MR. MALONEY:  It absolutely does.  You made it crystal 

clear.  Thank you, Judge. 

THE COURT:  Okay.  And Mr. Torosian, I want to go back 

to your waiver issue and reservation of right.  Please explain 
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that further because I'm -- 

MR. TOROSIAN:  Yeah. 

THE COURT:  -- not sure I was clear on that. 

MR. TOROSIAN:  I want to address a few things.  I 

notice from Ms. Azlin's comments that she simply misunderstood 

what I was saying.  So I want to be crystal clear.  We believe 

Your Honor gave us leave to amend the complaint.  Give you an 

example -- we believe Your Honor gave us leave to add Cavic to 

the existing claim for fraudulent transfer against Bombardier 

in the Jetcraft case.  We believe Your Honor already gave us 

leave to do that. 

THE COURT:  Mr. Torosian, I'm not going to get into a 

argument with you in terms of that, but where specifically in 

the order does the Court say that? 

MR. TOROSIAN:  I'm not arguing it now. 

THE COURT:  Okay. 

MR. TOROSIAN:  I'm not arguing that now.  I'm just 

trying to frame what the waiver issue is. 

THE COURT:  Okay. 

MR. TOROSIAN:  I disagree with Your Honor, whatever 

you think you did.  Obviously, you know what you think you did.  

We have a different view of this. 

THE COURT:  Okay. 

MR. TOROSIAN:  By redlining this amendment that we're 

going to seek leave to file, by putting in red, for instance, 
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the ability to add Cavic, I'm not waiving the fact on appeal 

that I think that should really be in green. 

THE COURT:  So then, why wouldn't you put it in green, 

Mr. Torosian? 

MR. TOROSIAN:  But that -- 

THE COURT:  If you think it should be in green -- you 

said you believe I granted you leave to amend to add Cavic.  

Then why wouldn't you put it in green? 

MR. TOROSIAN:  Well, I thought that Your Honor is -- 

in fact, let's talk about the RICO claim.  I believe I can put 

the RICO claim in under your prior order.  You have a different 

view of that.  I get that. 

THE COURT:  Wait, wait, wait.  What RICO claim?  There 

wasn't.  I don't recall a RICO claim being in the two prior 

complaints. 

MR. TOROSIAN:  No, it isn't.  It's in the new one. 

THE COURT:  Okay.  So you're -- so -- 

MR. TOROSIAN:  I'm saying by putting RICO in red, I'm 

not agreeing with you for purposes of appeal that I didn't have 

the right to put that in green. 

THE COURT:  But -- 

MR. TOROSIAN:  It's obvious -- 

THE COURT:  -- you believe you have a right to bring 

RICO based upon my prior rulings, so why wouldn't you put that 

in green? 
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MR. TOROSIAN:  Well, then everything will be in green, 

Your Honor.  And I'm not giving you what you want.  I think I 

could do whatever I want on these amendments.  I have a 

different view of your last order.  And I think it would be 

inappropriate to re -- fence me to the claims I've already 

made.  I think that's inappropriate.  And I can deal with that 

on appeal if I need to, but it's not giving you what you want.  

I'll put the whole thing in green if you like, but that doesn't 

really help get you what you want. 

THE COURT:  Well, you can do that, Mr. Torosian, and 

then, we'll deal with it at the -- at the motion to amend 

hearing.  I granted specific -- and I think you should go back 

and look at the ruling. 

MR. TOROSIAN:  I understand your comments about what 

you did.  I disagree with them.  I disagree that you did that. 

THE COURT:  You -- 

MR. TOROSIAN:  And I mean -- but I mean it's not part 

of an appellate court, but I want to give you what you want on 

this redline. 

THE COURT:  So Mr. Torosian, I want to make sure I 

understand and then we'll finish this.  So in the Jetcraft 

adversary, the Fazal-Karim motion to dismiss, I dismissed 

Counts I through VI and granted the trustee leave to amend I, 

II, III, and VI.  That's Jetcraft docket number 107 and 120. 

MR. TOROSIAN:  Correct. 
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THE COURT:  In that same adversary, I issued a ruling, 

entered an order on the Jetcraft motion to dismiss.  I 

dismissed Counts VII and VIII and granted the trustee leave to 

amend those counts regarding constructive fraudulent transfer.  

That's docket number 108 and 117.  In that same adversary, I 

granted Bombardier's motion to dismiss, Count I through VI, X 

and XI, XIII and XIV, and XVII and granted the trustee leave to 

amend all of those counts other than Count IV, which was 

dismissed with prejudice.  That's Jetcraft adversary 109-121.  

In the Cavic adversary, I granted Cavic's motion to dismiss.   

I dismissed Counts I, III, IV, V, VI, and VII with 

leave to amend those counts.  That's docket number 157 and 174.  

In that adversary, I issued a ruling, entered an order on the 

Bombardier motion to dismiss, dismissing Counts II and VI of 

the Cavic adversary complaint with leave to amend those counts.   

So that's what my ruling is.  If you believe that that 

ruling was you are granted carte blanche on leave to amend, 

then you can put all of your changes in green, and then we'll 

deal with it. 

MR. TOROSIAN:  Your Honor -- 

THE COURT:  My ruling stands.  There wasn't a motion 

for reconsideration.  Those rulings haven't been appealed.  So 

those rulings stand. 

MR. TOROSIAN:  I understand that, Your Honor.  And I'm 

not trying to get you to reconsider.  I think it's less than 
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clear on the Cavic case.  You asked us to refile that claim and 

you said Cavic was a necessary party.  And then -- 

THE COURT:  An indispensable party.  I didn't -- 

MR. TOROSIAN:  Okay. 

THE COURT:  -- grant you authorization to join them. 

MR. TOROSIAN:  No, I didn't -- 

THE COURT:  I didn't say you could join them. 

MR. TOROSIAN:  Okay.  Your Honor, I'm not hopping the 

fence with you on that.  I'm saying, I understand your view of 

that ruling.  I may challenge that view of that ruling or the 

appropriateness of that ruling on appeal someday years from 

now.  And all I'm suggesting is, I will give you what you want 

on the redline and green line because I think that's a very 

appropriate way to move the ball forward and give Your Honor a 

sense on what is within your ruling and what is not within your 

ruling.   

I'm simply saying by doing that, I am not waiving the 

appellate rights as to the rulings in the past.  That's all I'm 

saying.  It's an appellate waiver issue.  It has nothing to do 

with Your Honor's decision going forward.  Your Honor will 

review our motion for leave to file.  You make your rulings 

consistent or inconsistent with what you've done in the past.  

That's your right.  And I'm not trying to contest that.  I'm 

not trying to get you to reconsider any right.  I'm trying to 

make sure I don't waive anything on appeal because I've 
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litigated a lot of appeals and waiver is the number one issue 

we start with.   

So I want to make sure by giving you the redline and 

green line -- I'm not going to just do a green line, you know, 

of everything because that's not giving you what you want and 

it's not moving the ball forward.  I'm going to give you a 

redline and green line and then we would drop a footnote that 

says, we reserve all rights on appeal.  And by giving this to 

you, we're not waiving any challenge on appeal to your orders 

before or a review of what those orders are.  That's all I'm 

saying.  I'm not trying to fence with you or other parties 

here.  I'm just preserving our rights.   

The other thing I do want to address though is we got 

to move these cases forward.  I don't think there's a reason to 

not set a response deadline to the motion for leave to file 

right now.  I don't want to get into a discussion.  I've 

already been criticized by Counsel today for taking nine months 

to help preserve their confidentiality rights and give them 

months and months and months to get back to me on drafts of the 

protective order to preserve their rights.  And they criticize 

the trustee for that and for filing two separate cases.   

We got to move these cases forward.  There's no reason 

to not set a deadline right now on when the response and motion 

for the -- and I do take issue with Counsel's comments that 

this is going to be -- I know Your Honor is trying to -- to 
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separate the 12(b)(6) aspects to this.  But a motion for leave 

is not a 12(b)(6) motion.  I'm not going to address when -- 

THE COURT:  That's what I said, Mr. Torosian. 

MR. TOROSIAN:  I'm -- I know you did, but I want to be 

clear because then there were some wiggle room on the statute 

of limitations.  Motion for leave is a motion for leave.  

Frankly, we can amend this complaint after trial if we wanted 

to.  We can seek leave after trial.  We don't have to even seek 

leave, you know, for every allegation here.  But the -- 

THE COURT:  No, I understand, Mr. Torosian.  But one 

of the factors is whether or not it would be futile.  And I 

assume that there will be an issue raised because it was raised 

in the briefing that some of the claims might not relate back.  

And they are barred by the statute of limitations.  That's not 

a motion to dismiss. 

MR. TOROSIAN:  Well, I can't -- 

THE COURT:  It's an argument under Rule 15. 

MR. TOROSIAN:  I agree with you and futility and 

12(b)(6) is a very -- they overlap here.  And I want to be 

clear that we will resist any attempt to make this motion for 

leave to file a 12(b)(6) motion.  I think the statute of 

limitations should be held -- should be taken up on the 

12(b)(6) basis or 12(b) basis.  It would be a different section 

for statute of limitations, and not on a motion for leave.   

Futility is an element for a motion for leave.  I 
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agree with you, but all the 12(b) grounds are not.  The Court 

is supposed to have broad discretion to amend, and then deal 

with those grounds.  And I feel like we've already gone down 

this path.  And look where we are today.  This is a motion to 

consolidate.  That's all this is, and now we're getting a 

selection rulings against us on what we're able to file in the 

complaint.  I'm just citing -- 

THE COURT:  Mr. Torosian, I don't know of any 

substantive ruling we're arguing.  All I've asked for is a 

color-coded complaint.  You may or may not agree with what I 

granted or didn't grant.  You're obviously going to raise that 

issue in a footnote or even in the text of the Rule 15 motion.   

You know, in terms of whether or not a party can raise 

issues that they think might impact the ability to bring 

certain causes of action, you can't cut them off at the knees 

at this point.  You certainly can, in your motion, preview 

those and reply to them.  But futility is a factor under Rule 

15 whether or not you like it.  It's a factor.  And I'm not 

going to tie the defendants' hands and say, sorry, you can't 

raise a statute of limitations or you can't raise relation 

back, or you can't raise other issues.  Now -- 

MR. TOROSIAN:  I hear you, Your Honor, but that is not 

appropriate under a futility argument.  We'll deal with this on 

another day.  What it -- 

THE COURT:  You're going to deal -- Mr. Torosian, 
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you're saying I'm addressing issues and you're the one raising 

the issues. 

MR. TOROSIAN:  I'm not raising issues.  Your Honor 

said that they could address the statute of limitations in 

response to the motion for leave.  That is inappropriate.  And 

we will contest that at the appropriate time.  But Your Honor 

just said that and I want to guard against what -- you know, we 

don't have a normal briefing schedule for the 12(b) motion 

under a motion for Leave.  We would only get -- we would only 

get a reprise to any motion, any arguments they make under 

futility.   

I agree that it had the ability to contest the new 

complaint under the futility prong.  I agree with that.  But 

that does not mean -- statute of limitations is a perfect 

example.  That does not mean you get a free pass at 12(b) 

rights under the motion for leave.  That's all I'm saying here 

today.  This'll be an issue for another day.  Your Honor made a 

comment which I disagree with on the statute of limitations.  

We will raise it at the appropriate time.   

We've only raised it for today's hearing.  So there's 

a history here.  We had to respond to it briefly to it on the 

motion to consolidate.  I frankly think that's a bit ridiculous 

and inappropriate.  But that's what we already did.  I know 

we're going to have to respond to this again, and they're going 

to try to couch it as a futility argument.  I don't believe 
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it's appropriate in that all of the 12(b) rights that they're 

going to have are appropriately raised under the futility arm.  

That's all I'm saying. 

THE COURT:  So Mr. Torosian, you're in a better 

position than most plaintiffs who are filing Rule 15 motions 

because you know what the argument is going to be. 

MR. TOROSIAN:  I don't know.  I don't know.  I don't 

know that the -- I didn't know about the statute of limitations 

argument.  You told me they raised it in their -- 

THE COURT:  Right. 

MR. TOROSIAN:  -- response to the -- 

THE COURT:  Mr. Torosian, you know it.  So you can 

preview it.  You can give the law where you say it's 

inappropriate to raise that on a Rule 15 motion.  They'll raise 

it and you can reply.  And then, the Court will rule on it.  

That's where we're at. 

So you're filing a Rule 15 motion.  The defendants 

will have an opportunity to oppose that.  And you'll have an 

opportunity to reply and I'll adjudicate that.  And in the 

context of that I'm sure it will be raised, relation back, and 

I'm sure it will be raised, statute of limitations.  And I'm 

sure all sorts of other things will be raised.  So you already 

know what a lot of the issues are.  And you can preview those 

in your motion. 

MR. TOROSIAN:  Your Honor, okay, it's just a little 
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frustrating.  I will preview this in the best sense I know what 

their arguments against our complaint will be.  I didn't even 

know about the statute of limitations argument until now.  

There could be ten other arguments they're going to make under 

12(b).  Frankly, I didn't even think we needed leave to amend 

them until just a few minutes ago.  But I'm going to get, I'm 

sure, a whole bunch of arguments under futility from 12(b).  

And all I'm saying or suggesting is that they're inappropriate.   

Futility isn't honorable, but this is not a 12(b) 

ruling.  This is not a -- this is not a -- I can preview what I 

can preview, but I'm not writing their motion to dismiss for 

them.  And I'll do the best we can, but I'm reserving rights 

under any ruling here that it's inappropriate to rule under the 

guise of futility on substantive rights of claims that we're 

seeking to pursue.  That's all I'm saying.   

But we do want a briefing schedule because we got to 

move these cases forward.  And we think, you know, the Rule 15 

motion -- Counsel already on the prior orders was supposed to 

get forty days to respond to any complaint.  You know, half a 

year here, there's a forty-forty rule again.  But I don't want 

to leave it up to the parties to negotiate.  Then, there is -- 

we have a history of not being able to accomplish any real time 

negotiations so far.  

THE COURT:  Okay.  So I'm going to issue the briefing 

schedule.  Today is March 31st.  By April 28th -- I know that's 
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less time they were wanted, but you already know what you're 

going to add and so April 28th, the Rule 15 motion with a 

redline -- with a redline complaint attached to it.  So that's 

thirty days from today. 

MR. TOROSIAN:  Thank you, Your Honor. 

THE COURT:  The opponents will be given thirty days 

from there.  May 26th, oppositions.  Mr. Torosian, it's going 

to be your motion.  I'm going to have you do the briefing 

schedule.  So the Rule 15th motion, April 28th at noon.  I like 

pleadings to be filed at noon.  Oppositions, May 26th at noon. 

MR. TOROSIAN:  Reply, Your Honor? 

THE COURT:  Reply, June 9th at noon.  The hearing will 

be on June 30th at 9. 

MR. TOROSIAN:  June 30th at 9? 

THE COURT:  Um-hum. 

MR. TOROSIAN:  Thank you, Your Honor. 

THE COURT:  Okay.  So I don't believe there's anything 

further that we need to discuss.  I'll just go around very 

briefly.  I'll go in the order I see parties on the screen.   

Mr. Labate? 

MR. LABATE:  Robert Labate.  Nothing more, Your Honor.  

Thank you. 

THE COURT:  Thank you. 

Mr. Torosian? 

MR. TOROSIAN:  Nothing further, Your Honor.  Thank 
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you. 

THE COURT:  Mr. Troop? 

MR. TROOP:  Nothing substantive, Your Honor.  We -- we 

dispute -- you made a territorial issues by Mr. Torosian, but 

they're not relevant to these rulings.  If they ever become 

relevant, we will get into it. 

THE COURT:  Thank you.   

MR. TROOP:  Thank you. 

THE COURT:  Mr. Maloney? 

MR. MALONEY:  Nothing further, Your Honor.  Thank you. 

THE COURT:  Thank you. 

Mr. Hadduck? 

MR. HADDUCK:  Nothing to add, Your Honor.  Thank you. 

THE COURT:  Mr. -- excuse me, Ms. Fornos? 

MS. FORNOS:  Nothing further, Your Honor. 

THE COURT:  Ms. Azlin? 

MS. AZLIN:  Nothing further, Your Honor.  Thank you. 

THE COURT:  Thank you. 

Mr. BOVITZ? 

MR. BOVITZ:  Nothing, Your Honor.  Thank you. 

THE COURT:  Thank you.  And there are a number of 

parties still on the line, but I believe that they were 

represented by other parties who have spoken.  So if there's 

anyone else who wishes to be heard now, please unmute and turn 

on your video.  If not, then we will end the hearing for today.  
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Okay.  Thank you, Counsel.  Off the record. 

MR. TOROSIAN:  Thank you, Your Honor. 

(Whereupon these proceedings were concluded at 11:30 AM)
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I N D E X 

RULINGS: PAGE LINE 

Motion to Consolidate is denied. 41 7
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C E R T I F I C A T I O N 

 

I, Melissa Zimmerman, certify that the foregoing transcript is 

a true and accurate record of the proceedings. 

 

 

 

________________________________________  

/s/ MELISSA ZIMMERMAN, CDLT-200 

 

eScribers 

7227 N. 16th Street, Suite #207 

Phoenix, AZ 85020 

 

Date:  April 5, 2021 

Case 2:19-ap-01382-SK    Doc 229-1    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Exhibit A    Page 66 of 78



 
ZETTA JET USA, INC.; 2:17-bk-21386-SK 
King v. New Target; CAVIC Aviation; Jetcraft Corp

2:18-ap-01340; 2:19-ap-01147; 2:19-ap-01382
March 31, 2021

$

$121.7-million (1)
    37:24

A

ability (6)
    12:9;27:15;44:14;
    48:1;54:14;55:12
able (4)
    28:19;29:19;54:6;
    57:22
ably (1)
    27:6
absent (1)
    39:1
absolutely (7)
    11:21;13:18;14:12;
    15:24;19:23;28:2;
    46:22
accomplish (2)
    34:9;57:22
according (1)
    45:23
acknowledged (2)
    38:13;39:16
act (2)
    22:22;30:3
acting (2)
    8:2,10
action (14)
    17:22;18:1,2,2;
    22:25;23:5,18;24:13;
    29:24;34:12;40:12;
    41:9,10;54:15
actions (9)
    8:9;13:12;16:9;
    17:19;19:6;33:23;34:1,
    1;41:3
actual (2)
    25:16;33:21
actually (5)
    5:6;8:4,6;13:23;41:3
Adams (1)
    34:14
add (19)
    7:24;8:1,8;22:19;
    24:15;25:5;28:19;
    36:11,11;38:5;41:15,
    16,16;43:17;47:8;48:1,
    7;58:2;59:13
added (7)
    10:13;12:1,4;17:1;
    20:2;38:6;44:4
adding (10)
    20:4;36:22,23;42:3,
    3,3,21,21,21;43:14
addition (1)
    18:9
additional (1)
    24:20

address (15)
    13:4,16;23:17;26:9,
    15,25;27:19;29:12;
    30:15,16;41:12;47:4;
    52:13;53:2;55:4
addressed (2)
    27:10;28:4
addressing (2)
    38:16;55:1
adds (1)
    27:10
adequately (1)
    21:2
adhere (1)
    11:9
adjudicate (3)
    42:10,10;56:19
adjudicated (1)
    40:20
administrative (1)
    34:9
ado (1)
    25:20
advance (1)
    30:6
adversaries (5)
    34:4;38:21,25;39:22;
    40:22
adversary (36)
    33:22;34:11,22;35:9,
    13,17,20;36:2,3;37:12,
    14;38:1,3,4,6;39:1,12,
    12,23,24,25;40:1,3,4,5,
    23;41:12,17,22;49:22;
    50:1,5,9,10,13,15
affecting (1)
    9:11
afternoon (1)
    33:16
again (13)
    5:17;6:3;7:4;9:20;
    10:8;18:25;20:16;
    21:10;22:6;23:16;
    33:18;55:24;57:20
against (18)
    10:3;11:16;14:5,16;
    15:2;18:10,16;19:22;
    20:11;30:7,18,20;
    39:25;40:1;47:9;54:6;
    55:7;57:2
ago (4)
    7:24;8:1;29:17;57:6
agree (6)
    11:24;53:18;54:1,10;
    55:12,13
agreed (2)
    7:25;31:6
agreeing (1)
    48:19
agreement (1)
    32:13
akin (1)
    24:12

Alegre (4)
    39:9,12,14,14
Alex (1)
    6:13
allegation (2)
    21:19;53:9
allegations (13)
    10:17;20:13,19;32:3,
    13,19;33:5;37:15,19;
    41:16;42:3,21;44:4
alleged (9)
    15:2;16:16;18:7,12,
    21;22:5;24:17;35:2;
    36:16
allegedly (2)
    13:21;32:12
allow (5)
    21:12;23:10;29:5,6;
    36:10
allowed (3)
    20:25;26:9,10
allowing (2)
    20:23;21:4
alongside (1)
    18:21
Alternatively (1)
    37:22
although (7)
    7:11;34:10;35:18;
    36:3;37:25;38:24;
    40:16
Alvarado (1)
    39:14
always (1)
    26:11
amend (50)
    9:21;23:9;31:6;
    34:23,23;35:3,9,14,18,
    19,23,24;36:1,5,8,12,
    15,20,24;37:9;38:4,9,
    13,14,18,19,22;41:14,
    19,20;42:7,8,15,18;
    43:6,6,14;44:3;47:7;
    48:7;49:11,23;50:4,8,
    12,15,17;53:7;54:2;
    57:5
amended (16)
    10:6,24;19:4;21:1;
    27:8;29:16;32:4,15,20;
    36:11,17;38:11,16;
    41:11,21;46:4
amending (2)
    24:23;42:20
amendment (2)
    9:17;47:24
amendments (4)
    41:23;42:16,16;49:3
analyze (1)
    21:3
analyzing (1)
    15:24
and/or (2)
    36:11,22

Andrew (2)
    5:22;25:6
ANGELES (1)
    5:1
apologies (1)
    15:17
apologize (1)
    15:19
appeal (11)
    10:22;11:2,5,11;
    48:1,19;49:7;51:11,25;
    52:8,9
appealable (1)
    32:6
appealed (1)
    50:22
appeals (6)
    9:14;10:21;21:7,16;
    25:20;52:1
appearances (2)
    5:5,6
appears (1)
    41:15
appellant (1)
    43:12
appellate (5)
    43:15,20;49:18;
    51:18,19
Apple (1)
    34:14
applicable (4)
    7:10;12:14;24:5;
    33:22
applied (2)
    22:8;25:1
apply (1)
    23:20
appropriate (18)
    16:1,7,10,11,18;
    25:1;29:3,3;33:23;
    40:12,19;44:12;45:15;
    51:14;54:23;55:6,19;
    56:1
appropriately (1)
    56:2
appropriateness (1)
    51:11
approve (1)
    30:12
April (3)
    57:25;58:2,9
argue (2)
    6:6;12:25
argued (5)
    8:14,18;22:7;32:4;
    36:24
argues (2)
    36:23;40:16
arguing (11)
    5:7,13,18,24;6:15,
    17;8:13;26:12;47:15,
    17;54:9
argument (25)

    14:19;15:11;21:19;
    23:15;25:8;36:25;39:3,
    10,20;42:13,14;43:18,
    19,22;44:8;46:15,16,
    18;47:13;53:17;54:23;
    55:25;56:6,9;57:3
arguments (11)
    13:15;27:5;31:16;
    33:12,17,18;45:19;
    55:10;57:2,4,7
Arizona (1)
    40:9
arm (1)
    56:2
around (2)
    29:10;58:18
articulate (1)
    26:16
articulated (1)
    26:4
aspects (1)
    53:1
assert (1)
    14:8
assertion (1)
    35:21
assume (2)
    45:2;53:12
assumed (1)
    28:18
Assuming (1)
    39:24
assure (1)
    6:19
assured (1)
    33:13
attach (3)
    24:9;25:16;41:20
attached (1)
    58:3
attempt (2)
    38:11;53:20
attempted (1)
    22:22
Attorney (1)
    25:12
attorneys (1)
    22:16
authority (2)
    37:5;40:14
authorization (1)
    51:5
authorized (9)
    36:1,5,8;41:13,24;
    42:1,17,19;44:3
authorizing (1)
    38:10
avoid (3)
    10:9;32:21;34:2
avoidance (1)
    18:15
avoiding (1)
    27:14

Min-U-Script® eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

(1) $121.7-million - avoiding

Case 2:19-ap-01382-SK    Doc 229-1    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Exhibit A    Page 67 of 78



ZETTA JET USA, INC.; 2:17-bk-21386-SK 
King v. New Target; CAVIC Aviation; Jetcraft Corp

2:18-ap-01340; 2:19-ap-01147; 2:19-ap-01382
March 31, 2021

Azlin (26)
    5:12,14,15;6:15;
    12:25;13:2,4,5,6,6;
    15:7,7,8,9,14,17;25:3,
    12;26:4;29:2,13;44:1,
    6,24;59:16,17
Azlin's (1)
    47:5

B

BAC (1)
    37:24
back (16)
    5:4;15:18,18;16:19;
    19:24;20:10,12,21;
    21:3;32:15;46:24;
    49:12;52:19;53:13;
    54:21;56:20
BAE (1)
    40:7
ball (2)
    51:14;52:6
Bank (2)
    39:6,7
bankruptcy (2)
    7:10;18:11
BAP (1)
    11:17
barred (3)
    19:24;24:5;53:14
based (10)
    9:23;10:4,5,9;18:8;
    22:25;39:18;41:24;
    43:1;48:24
basic (1)
    26:22
basis (3)
    27:1;53:23,23
become (1)
    59:5
begin (2)
    6:22;17:24
behalf (7)
    5:12,23;6:4,14;13:7;
    25:4,7
behold (2)
    11:5,16
believes (1)
    41:23
benefit (1)
    12:6
Berard (1)
    38:12
best (4)
    26:18;28:16;57:1,12
better (1)
    56:4
binding (2)
    43:12;44:10
bit (1)
    55:22
bite (1)

    23:8
blanche (1)
    50:17
blue (1)
    42:4
Bombardier (18)
    7:15;10:3;11:12;
    12:2;25:4,7;30:9;35:6,
    16,25;39:21,22,24;
    40:1,2,2;47:9;50:14
Bombardier's (3)
    33:14;40:6;50:6
Boston (1)
    39:5
both (22)
    7:16;8:25;9:14,15;
    10:13;13:19;15:23;
    19:6;21:2,21;28:17,18;
    30:23;31:23,25,25;
    32:2,24;35:19;37:8,10;
    41:21
BOVITZ (2)
    59:19,20
BR (1)
    36:9
breaches (1)
    18:13
brief (3)
    10:22;12:25;15:4
briefed (2)
    13:7,14
briefing (9)
    8:25;9:6;23:2;44:17;
    53:13;55:8;57:16,24;
    58:8
briefings' (1)
    33:9
briefly (5)
    27:4;28:11;44:8;
    55:21;58:19
briefs (1)
    13:1
bring (9)
    14:9,10;18:1;23:12,
    16;31:12,14;48:23;
    54:14
bringing (1)
    7:22
broad (4)
    12:17,18;34:11;54:2
brought (7)
    10:3;18:1;19:22;
    29:4;30:19;39:5;46:19
build (1)
    45:19
bunch (1)
    57:7
burden (1)
    6:23
business (2)
    18:14;33:16

C

Cali (27)
    5:12;6:14;13:7,24;
    14:5,16;15:4,12;16:25;
    17:4,22;18:2,10,17,19;
    19:22;20:8,11,18;
    22:19;23:4;24:1,9,14,
    15,16;30:18
CALIFORNIA (7)
    5:1;36:14,19;37:6,7;
    39:9;40:17
Cali's (2)
    12:25;20:6
Call (1)
    5:3
camera (1)
    7:2
cameras (1)
    5:9
can (46)
    6:18;14:25;15:14,14;
    16:7,17;17:8;19:3;
    20:9,16;21:2;22:7;
    23:8;24:25;25:1;26:18;
    28:4;29:1;32:1,23;
    36:23;37:20;39:10;
    42:9,23;43:2;44:18;
    45:8,15,23;46:3;48:10;
    49:6,10;50:18;53:7,8;
    54:13,16;56:12,13,15,
    23;57:10,11,12
care (1)
    29:20
carefully (1)
    22:17
cart (1)
    16:22
carte (1)
    50:17
case (75)
    7:24,25;8:2,8;9:24;
    10:1,3,4,4;11:3,7,10,
    13,15,18,19,19;12:2,3,
    4,6,10,10,11,14;15:21,
    23;17:4,6;18:6;19:12;
    20:14;21:16;23:4,10,
    12,17,20;25:18,21;
    26:19;29:17,19;30:6,8,
    9,11,13,19,20,22,25;
    31:12,21,22,22;32:5,8,
    9,15,18,21,23;36:13;
    37:6,7,18;38:8,12;
    39:9;40:9;41:4;44:10;
    47:10;51:1
cases (51)
    7:7,8,16;8:3,5,22,25;
    9:13,14;10:13,18;
    12:12,19;14:22;16:6;
    17:23;18:5;19:8;21:11,
    21,25;22:3;26:7;28:17,
    18;29:5,10;30:3,5;

    31:23,25,25;32:2;34:6;
    37:7,8,10;38:14;39:2,5,
    14,17,18;41:1,5,18;
    45:7;52:14,21,22;
    57:17
categorized (1)
    15:8
cause (1)
    37:5
caused (2)
    29:25;30:1
causes (1)
    54:15
Cavic (83)
    5:12;7:16,24;8:2,8;
    9:16,17,18,24,24;
    10:12,14,15,23;11:1,7,
    10,18,23;12:1,6,15;
    13:12;18:2,6;19:6,12;
    20:12,20;22:13,25;
    23:4,9,12,17,19;24:13;
    28:20;30:6,9,11,20;
    31:16,20,21,23;32:2,3,
    4,5,15,16,20;35:12,13,
    17,25;36:2;37:15,19,
    20,21,22,24;38:1,2,5,5;
    39:12,23,25;40:5,14;
    41:9,17;43:14;47:8;
    48:1,7;50:10,15;51:1,2
Cavic's (3)
    10:13;33:15;50:10
Central (2)
    36:14;37:5
century-old (1)
    39:15
certain (8)
    7:18;16:8,8;36:16;
    38:18;42:18;46:17;
    54:15
certainly (4)
    22:17;24:2;27:18;
    54:16
challenge (2)
    51:10;52:9
chance (1)
    13:3
change (2)
    34:6;44:14
changes (7)
    41:25,25;42:2,4,18,
    19;50:18
characterization (1)
    23:19
characterize (1)
    17:25
choice (3)
    25:24;30:10;32:12
choose (1)
    17:23
chose (2)
    26:17;29:14
chutzpa (2)
    29:15;30:2

Ciatti (1)
    6:8
Circuit (5)
    11:6,17;34:15;36:9,
    10
citation (1)
    20:3
cite (1)
    40:14
cited (7)
    16:6;17:4;21:8;
    36:14;37:5;40:9;41:1
cites (3)
    35:20;39:2,9
citing (1)
    54:7
civil (1)
    18:13
claim (23)
    10:1,15,16,19,23;
    11:3,12;12:8;20:9,11;
    22:19;24:11,12,16;
    31:6,7,21;47:9;48:10,
    11,13,14;51:1
claims (43)
    9:6,15,18,22,22,25;
    10:3,8;12:22;14:4,7,9,
    10,16;18:1,10;19:22;
    21:3;24:5,5;26:3;27:9,
    11,14,16;28:3;30:17,
    17,20,22;31:10,13;
    35:18;36:11,16,16,22;
    37:10;38:18;46:17;
    49:5;53:13;57:14
clarify (1)
    8:16
clause (1)
    32:12
clean (2)
    41:11,21
cleanly (1)
    21:2
clear (15)
    12:18;13:9;15:20;
    20:14;28:2;31:2;38:14;
    43:22;44:2;46:23;47:3,
    6;51:1;53:5,20
clearly (1)
    7:11
Code (1)
    18:11
color (2)
    42:4,18
color-coded (3)
    43:9;44:2;54:10
color-coding (2)
    42:16;43:11
comment (1)
    55:18
comments (6)
    28:18,20;29:10;47:5;
    49:14;52:24
common (18)

Min-U-Script® eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

(2) Azlin - common

Case 2:19-ap-01382-SK    Doc 229-1    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Exhibit A    Page 68 of 78



ZETTA JET USA, INC.; 2:17-bk-21386-SK 
King v. New Target; CAVIC Aviation; Jetcraft Corp

2:18-ap-01340; 2:19-ap-01147; 2:19-ap-01382
March 31, 2021

    7:11;14:24;15:25;
    16:9,16;17:13;19:9,10,
    10;22:9;23:22,23;
    24:25;33:24;34:5,13;
    38:23,25
commonality (1)
    19:13
Company (1)
    39:6
complained (1)
    19:18
complains (1)
    21:6
complaint (63)
    8:19,20;9:16,17,20;
    10:7,12,15,18,24,24;
    12:16;13:14,22,24,25;
    14:6;15:6,20;16:4,11;
    17:2;18:19;19:23,25;
    20:12,13,17,24;21:4;
    22:6;27:8;28:4,23,25;
    29:1,6,14,16;30:2,21;
    31:18;32:4,20;35:14;
    36:20;37:19;38:10,12,
    16;39:11;40:5;44:2;
    46:10;47:7;50:15;53:7;
    54:7,10;55:13;57:2,19;
    58:3
complaints (27)
    8:23;9:5;10:6;15:23;
    16:15;18:4;19:4,6,7;
    21:2;24:24;28:15;
    31:19;32:25;33:2,4;
    36:12;37:10;38:20;
    39:4,8;40:23;41:3,9,12,
    21;48:15
completely (1)
    34:6
completes (1)
    33:7
completing (1)
    30:6
compliance (2)
    19:5;29:4
complicate (1)
    21:5
complicated (1)
    27:7
conceded (1)
    14:19
concedes (3)
    14:18,18;18:18
concern (1)
    43:5
concluded (1)
    60:3
conclusory (1)
    37:16
conduct (2)
    26:19;32:14
confer (1)
    44:16
conference (3)

    8:7;9:10;14:2
conferences (1)
    12:11
confidential (3)
    29:20,21,22
confidentiality (1)
    52:18
configure (2)
    17:23;26:1
configured (1)
    16:14
confirmation (1)
    27:22
conflicting (1)
    9:14
conflicts (1)
    25:18
confused (2)
    20:6,8
confusing (1)
    46:1
conscious (1)
    23:13
consider (2)
    15:1;45:15
considerations (1)
    34:10
considered (5)
    15:11;33:18;37:3,3;
    41:2
consistent (1)
    51:22
consolidate (20)
    5:5;6:18;12:16,19;
    14:3;17:10;28:22;33:6;
    34:1,11;38:21;40:3,12,
    19,21;41:2,6;42:10;
    54:5;55:22
consolidated (27)
    8:3,11,19,20;10:6;
    13:14,22,24,25;14:5;
    16:4,11,15;18:19;
    19:23;20:17,23;21:4;
    22:5;27:8,13;29:1,6;
    30:21;31:18;34:4;41:5
consolidation (42)
    7:9,19;8:13,14,18;
    9:2,4,11;11:21;12:13,
    15,19,21;13:11;14:20;
    16:1,3,9;17:16;18:24;
    19:19;20:22;21:10,11;
    22:5;25:15;27:18,23;
    28:1,5;33:2,8,23;34:5,
    8,14;39:11,21;40:10,
    16,18,25
consolidations (1)
    39:1
consolidation's (3)
    8:21,22;45:15
conspiracy (1)
    18:13
constituent (1)
    34:6

constitute (1)
    17:9
constituted (1)
    22:18
constructive (3)
    35:2,4;50:4
construed (1)
    36:24
contained (1)
    37:19
contemplating (1)
    46:2
contest (3)
    51:23;55:6,12
contested (1)
    19:1
context (2)
    46:19;56:20
contract (1)
    18:8
contracts (1)
    23:1
contrast (1)
    18:11
control (1)
    36:8
convenience (2)
    26:7;34:9
Conversely (1)
    11:8
coordination (3)
    14:23;16:1,18
copy (4)
    13:21,23;41:11,21
costs (1)
    34:2
couch (1)
    55:25
counsel (8)
    14:6;19:17;22:12;
    28:25;44:16;52:17;
    57:18;60:1
Counsel's (1)
    52:24
Count (10)
    9:18;10:6,9,11,13;
    35:10;37:12,20;50:6,8
country (1)
    29:10
Counts (35)
    10:5,8;34:21,23,24;
    35:2,4,7,10,13,14,17,
    18,24;36:1,4,7;38:20;
    39:23;41:13,16;42:3,
    18,20,21;44:2,4;49:23;
    50:3,4,8,11,12,14,15
Court (133)
    5:3,4,14,16,20;6:1,
    11,16;8:25;10:1;12:24;
    13:10;15:1,7,9,16,23;
    16:17;19:11,14;20:18;
    21:22;23:6,15,18;25:3;
    27:2,9,15,22;28:1,2,9;

    29:5,8;31:6,13,15;
    32:11;33:11,24,25;
    34:12,16,18,25;35:5,
    11,15,19,22,23;36:6,
    22,25;37:3,4,14,25;
    38:2,8,12,19,22;39:8,
    24;40:9,21,24;41:10,
    18;42:1,5,8,9,17;43:7,
    9,18,19,20,25;44:20;
    45:5,10;46:2,8,24;47:3,
    12,14,16,19,23;48:3,6,
    13,17,21,23;49:10,16,
    18,20;50:1,21;51:3,5,7;
    53:3,10,17;54:1,8,25;
    56:4,10,12,15;57:24;
    58:6,12,15,17,23;59:2,
    7,9,11,14,16,18,21
courtesy (1)
    44:18
courts (9)
    18:23;21:10,13;
    34:11;36:10;38:15,17;
    40:17;41:2
Court's (15)
    19:5,7;22:22;23:18;
    24:1,13,24;27:19;
    34:17;37:13;38:2;
    41:24;42:19;44:1;
    45:23
cover (1)
    6:7
create (2)
    20:25;23:11
created (2)
    20:22,23
critical (2)
    15:21;27:14
Critically (2)
    14:4;17:3
criticize (1)
    52:20
criticized (1)
    52:17
crystal (2)
    46:22;47:6
cure (2)
    36:15;38:11
current (3)
    15:20;19:23;24:23
currently (2)
    14:17;23:22
cut (1)
    54:15

D

date (1)
    8:5
dates (2)
    12:12;35:15
day (8)
    19:14;25:14;26:6;
    28:21;29:9;32:1;54:24;

    55:17
days (7)
    42:25,25;43:2;44:25;
    57:19;58:4,6
deadline (3)
    45:3;52:15,23
deadlines (1)
    30:8
deal (9)
    9:15;19:15;24:25;
    49:6,11;50:19;54:2,23,
    25
dealing (2)
    12:7;28:15
December (6)
    7:23;8:14,21;13:22,
    24;14:16
decided (3)
    17:25;19:12;23:6
decision (4)
    18:3;23:13,14;51:20
decisions (1)
    25:25
declaratory (1)
    24:12
deem (1)
    44:12
defend (2)
    15:5;18:21
defendant (4)
    8:12;13:7;22:19;
    40:11
defendants (13)
    6:5;7:23;12:20;
    16:13;20:17;28:7,15;
    29:23;37:1,8;39:16,17;
    56:17
defendants' (5)
    8:6,9;29:20;40:15;
    54:19
defendant's (1)
    40:10
defer (1)
    42:24
deficiencies (3)
    36:15;38:11,17
delay (3)
    9:4;29:25;34:3
delaying (1)
    30:1
delays (3)
    9:3;21:7,16
delete (1)
    37:10
demanded (1)
    7:24
denied (4)
    19:19;24:21;40:11;
    41:7
deny (1)
    18:24
denying (2)
    9:7;17:9

Min-U-Script® eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

(3) commonality - denying

Case 2:19-ap-01382-SK    Doc 229-1    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Exhibit A    Page 69 of 78



ZETTA JET USA, INC.; 2:17-bk-21386-SK 
King v. New Target; CAVIC Aviation; Jetcraft Corp

2:18-ap-01340; 2:19-ap-01147; 2:19-ap-01382
March 31, 2021

depending (3)
    26:25;33:6,7
derive (1)
    14:24
described (1)
    10:22
desire (1)
    13:3
detailed (2)
    13:1;36:6
determine (1)
    16:17
device (2)
    14:20;34:9
Diagnostic (1)
    36:18
differences (1)
    18:5
different (13)
    10:20,21;12:17;
    13:25;14:17;21:25;
    40:7;42:4,18;47:22;
    48:11;49:4;53:23
difficulties (1)
    15:19
disagree (5)
    27:24;47:20;49:15,
    15;55:18
Discount (1)
    39:6
discovery (1)
    17:5
discretion (5)
    12:17,18;26:9;34:11;
    54:2
discuss (2)
    42:9;58:18
discussed (2)
    20:4;24:20
discussion (2)
    22:11;52:16
disguised (3)
    37:16,20,23
dismiss (39)
    9:1;16:14;17:12,15;
    22:9;25:9;26:21;27:10,
    16;34:17,21;35:1,6,12,
    16,25;36:6;37:17;
    39:22,25;40:10,14,18,
    19;42:2,11;45:16,20;
    46:1,5,11,20;49:22;
    50:2,6,10,14;53:15;
    57:11
dismissal (5)
    24:24;31:6;36:12;
    37:12;40:15
dismissed (11)
    9:16,21;35:10;36:17,
    20;37:21;40:6;49:22;
    50:3,9,11
dismissing (9)
    19:5;34:21;35:1,7,
    12,17;38:10,20;50:14

disparate (1)
    9:13
dispose (2)
    24:4,14
dispute (3)
    39:15;40:11;59:4
distinct (1)
    13:10
distinguishable (4)
    32:11;37:7;39:13;
    41:4
District (6)
    36:14,19;37:6,6;
    39:9;40:8
docket (6)
    36:2;37:13;39:18;
    49:24;50:5,12
documents (1)
    30:8
dollar (1)
    18:8
done (2)
    29:9;51:22
double- (1)
    27:21
doubt (2)
    12:5,8
down (4)
    11:6;15:12;33:6;
    54:3
draft (4)
    8:20;10:6,7;31:3
drafts (1)
    52:19
drawn (1)
    31:23
drop (1)
    52:7
dropped (1)
    31:8
duplicate (1)
    13:15
duplicity (1)
    23:11
during (1)
    14:19
duty (1)
    18:13

E

Eastern (2)
    36:19;37:6
easy (1)
    9:9
economy (2)
    33:9;34:10
Edison (1)
    39:5
effect (2)
    9:7;31:7
effective (1)
    26:3

effectively (3)
    8:2;26:11;45:22
efficiencies (1)
    15:2
efficiency (1)
    14:23
efficient (3)
    26:3,15;44:7
efficiently (1)
    14:25
effort (4)
    14:12,13;16:21;19:2
efforts (1)
    27:13
either (8)
    10:14;15:21;27:19;
    30:19;32:23;39:11;
    41:9,17
elect (1)
    17:23
element (1)
    53:25
else (2)
    6:17;59:24
employ (1)
    19:15
end (7)
    19:13;25:14;26:6,25;
    29:8;30:7;59:25
enforce (1)
    32:12
enlarge (1)
    21:14
enrichment (1)
    18:14
entail (1)
    17:7
entered (9)
    32:5;34:19;35:1,6,
    12,16;36:3;50:2,13
entertain (2)
    42:13,14
entire (1)
    16:24
entities (4)
    25:4,7;34:21;40:2
entity's (1)
    35:6
envision (2)
    45:18;46:19
envisioning (2)
    46:8,11
especially (2)
    7:17;16:25
essentially (1)
    8:1
evaluated (1)
    19:7
evaluating (2)
    15:1;40:18
even (14)
    8:7,24;30:8,12;32:2,
    8;37:18,18;46:10,14;

    53:8;54:12;57:2,5
event (1)
    14:13
everyone (2)
    11:24;39:7
exact (1)
    17:20
exactly (1)
    45:4
example (2)
    47:8;55:15
exception (1)
    32:18
Excuse (5)
    15:9;34:19;35:8;
    42:17;59:14
exist (2)
    15:25;17:14
existing (3)
    26:17;28:20;47:9
exists (3)
    26:6,10;28:18
expedite (2)
    41:18;46:6
explain (1)
    46:25
explicitly (1)
    36:5
extensive (1)
    12:25
extent (10)
    6:8;8:3;10:23,24;
    21:15;23:23,25;27:18,
    22;35:2
extraterroriality (1)
    31:11
extremely (1)
    25:13

F

F2d (1)
    34:14
fact (22)
    7:11,12,20;8:7;16:8;
    17:14;20:8;22:7,9;
    26:2;31:5,21;32:2;
    33:24;34:5,13;35:22;
    38:23;39:1,16;48:1,10
factor (2)
    54:17,18
factors (1)
    53:11
facts (6)
    6:20;7:13;14:24;
    16:16;33:19;39:15
factual (1)
    40:24
factually (1)
    39:13
failure (1)
    37:21
fairly (1)

    20:14
fairness (1)
    34:10
fall (2)
    32:5,17
familiar (4)
    6:20,21;7:7;33:19
far (1)
    57:23
favor (2)
    11:4;12:6
Fazal- (1)
    34:20
Fazal-Karim (1)
    49:22
Fazeem (1)
    34:19
federal (2)
    40:17,17
feel (2)
    26:14;54:3
fees (1)
    7:14
fence (3)
    49:5;51:9;52:11
few (2)
    47:4;57:6
fiduciary (1)
    18:13
fight (2)
    31:15,16
figure (3)
    15:8;20:19;26:2
file (27)
    8:23;13:13;15:21;
    16:4,13;19:4;20:16;
    28:23;29:6,14,16,19;
    30:3,5,10,21;33:4;
    38:16;41:11;42:25;
    43:1;46:10;47:25;
    51:21;52:15;53:21;
    54:6
filed (18)
    9:25,25;18:4;28:5;
    30:6,9,23,25;39:23;
    41:3;42:12;45:13,16,
    23,24;46:12,13;58:10
files (2)
    21:1;41:19
filing (8)
    16:10;30:1;38:11;
    39:11;42:15;52:21;
    56:5,17
final (1)
    32:5
Finally (1)
    39:20
financings (3)
    37:16,20,23
find (1)
    18:25
findings (4)
    34:13;38:5;40:25;

Min-U-Script® eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

(4) depending - findings

Case 2:19-ap-01382-SK    Doc 229-1    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Exhibit A    Page 70 of 78



ZETTA JET USA, INC.; 2:17-bk-21386-SK 
King v. New Target; CAVIC Aviation; Jetcraft Corp

2:18-ap-01340; 2:19-ap-01147; 2:19-ap-01382
March 31, 2021

    44:12
fine (1)
    44:15
finish (1)
    49:21
first (13)
    8:16;13:11,18;14:1;
    16:21;19:20,20;33:7;
    36:16;37:1;40:20;
    43:21;46:4
five (1)
    5:8
FK (1)
    6:4
flexible (2)
    16:5;22:7
flexibly (1)
    22:8
focuses (1)
    31:20
follow (1)
    24:23
follows (2)
    37:14;41:19
footnote (5)
    14:8;31:3,8;52:7;
    54:12
force (2)
    20:17,18
forced (2)
    15:5;24:23
Forcing (1)
    18:20
forever (1)
    29:24
forget (1)
    17:20
Fornos (4)
    5:25;6:1;59:14,15
forth (3)
    33:21;40:6;42:7
forty (4)
    42:25;43:2;44:24;
    57:19
forty-forty (1)
    57:20
forward (7)
    26:5;51:14,20;52:6,
    14,22;57:17
found (1)
    38:2
four (1)
    5:8
frame (2)
    34:16;47:18
framed (1)
    26:8
framework (1)
    26:17
frankly (10)
    11:23;23:10;24:16;
    30:11;31:10;33:3,10;
    53:7;55:22;57:5

fraud (7)
    18:12,20;20:13;32:3,
    16,17,19
fraud-based (1)
    15:6
fraudulent (20)
    9:22;10:16;11:3,13;
    12:7;18:15,20;19:21;
    20:9,11;22:19;24:16,
    17;31:22;32:12,14;
    35:3,4;47:9;50:4
fraudulent-based (1)
    17:1
FRBP (1)
    33:21
FRC (1)
    33:23
FRCP (3)
    7:9;33:22;36:22
free (2)
    44:11;55:15
front (1)
    25:10
froze (2)
    15:7,9
frustrating (1)
    57:1
full (2)
    23:2;44:24
fully (2)
    15:11;28:3
further (12)
    9:4;26:23,24;27:7;
    38:7;41:1;47:1;58:18,
    25;59:10,15,17
futile (1)
    53:11
futility (11)
    53:18,25;54:17,23;
    55:11,13,25;56:2;57:7,
    9,14

G

Garland (1)
    36:9
gave (6)
    43:6,13,16;47:7,8,10
general (1)
    45:3
generally (2)
    12:19;36:10
gets (1)
    44:24
given (5)
    23:9,25;33:16;36:15;
    58:6
giving (5)
    49:2,7;52:3,5,8
go-forward (1)
    27:1
Good (5)
    5:14,22;6:1,3;43:4

governed (1)
    45:2
grant (5)
    27:23;35:22;38:4;
    51:5;54:11
granted (17)
    35:19;36:12;38:9,15,
    17,19;44:13,13;48:7;
    49:12,23;50:3,6,7,10,
    17;54:11
granting (3)
    34:22;35:3,9
great (4)
    5:14,20;6:17;30:4
greater (1)
    6:6
green (16)
    41:25;42:16;43:15;
    48:2,3,6,8,20,25;49:1,
    8;50:18;51:13;52:4,4,7
grounds (2)
    54:1,3
guard (1)
    55:7
guess (1)
    45:14
guise (1)
    57:14

H

Hadduck (6)
    6:12,13,13;13:3;
    59:12,13
half (1)
    57:19
handle (2)
    45:21;46:4
handled (2)
    14:25;21:23
handling (2)
    6:8,9
hands (4)
    29:14;30:1;32:16;
    54:19
hard (1)
    26:12
harm (2)
    12:20,21
head (1)
    45:4
hear (3)
    13:1;15:15;54:22
heard (1)
    59:24
hearing (8)
    22:16;23:2;33:25;
    44:17;49:12;55:20;
    58:12;59:25
hearings (2)
    9:6;45:5
heck (1)
    33:3

height (2)
    29:15;30:2
held (5)
    8:4;21:10,13;38:8;
    53:22
help (2)
    49:9;52:18
helpful (1)
    34:16
herein (1)
    38:17
highlights (1)
    14:13
history (2)
    55:21;57:22
hold (2)
    11:15;35:8
holding (1)
    30:24
Holland (2)
    5:12;6:14
Honor (121)
    5:11,15,17,22;6:3,10,
    13;7:4,25;9:3,14;
    10:12,24;11:4,9,16,18;
    12:17,23;13:6,7,14,15,
    18,23;14:14,18;15:3,
    14,17;16:6,12,19;17:2,
    4,11,13,18,22;18:3,12,
    17,20,24;19:8,19,25;
    20:3,5,15,18,24;21:4,7,
    15,17,21,24;22:11,12,
    15,18,24;23:13,24;
    24:2,8,19;25:6,8,22;
    26:23;27:4;28:7,12,25;
    30:12;31:10;32:5,8;
    33:10;42:23;43:4,5,13,
    16;44:6,10,11,13,22;
    45:12;47:7,8,10,20;
    48:9;49:2;50:20,24;
    51:8,14,20;52:25;
    54:22;55:3,6,17;56:25;
    58:5,11,16,21,25;59:3,
    10,13,15,17,20;60:2
honorable (1)
    57:9
Honor's (6)
    12:3;22:13;32:14;
    33:9;46:5;51:20
Hopefully (1)
    7:6
hopping (1)
    51:8
horse (1)
    16:22
hypothetical (1)
    15:22

I

idea (3)
    20:16;25:15;30:4
identical (1)

    39:17
identified (3)
    22:4;36:7;38:17
identify (1)
    21:3
identity (1)
    39:16
II (12)
    9:15,18,22,22;10:8;
    34:24;35:17;36:13;
    38:8;39:14;49:24;
    50:14
III (5)
    34:24;35:13,20;
    49:24;50:11
illusory (1)
    19:21
impact (3)
    23:17;28:5;54:14
impede (1)
    21:14
important (2)
    30:15;33:20
impossible (1)
    40:24
imprimatur (1)
    27:20
improper (5)
    13:20;14:12,14;
    24:22;27:16
improperly (1)
    20:5
inaccurate (1)
    19:21
inapposite (1)
    39:3
inappropriate (9)
    29:7,9;49:5,6;55:5,
    23;56:14;57:8,13
Inc (1)
    40:8
inclined (1)
    27:23
included (3)
    30:14;39:14;41:17
including (1)
    16:6
inconsistent (7)
    21:20,23;22:1,3;
    38:24;39:2;51:22
increase (1)
    14:23
indelibly (1)
    38:14
independent (1)
    18:22
indicated (4)
    14:7;16:12,13;37:14
indicates (3)
    19:9;21:9;33:23
indiscernible (2)
    5:24;25:8
indispensable (8)

Min-U-Script® eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

(5) fine - indispensable

Case 2:19-ap-01382-SK    Doc 229-1    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Exhibit A    Page 71 of 78



ZETTA JET USA, INC.; 2:17-bk-21386-SK 
King v. New Target; CAVIC Aviation; Jetcraft Corp

2:18-ap-01340; 2:19-ap-01147; 2:19-ap-01382
March 31, 2021

    22:14;23:5;24:3,14;
    37:11,21;38:3;51:3
inefficiencies (1)
    15:3
information (2)
    29:20,21
initial (2)
    26:18;37:15
insistence (1)
    8:6
insists (1)
    38:24
instance (3)
    27:17;43:14;47:25
instances (1)
    16:6
Instead (6)
    14:6,7,22;22:23;
    33:1;35:23
insufficient (1)
    37:17
intends (1)
    14:10
inter (1)
    17:19
interactions (1)
    25:11
interested (1)
    23:1
interestingly (1)
    13:20
International (1)
    39:6
interpretation (1)
    18:9
intertwined (1)
    17:21
into (12)
    10:5;21:11;23:17;
    31:15,23,25;34:6,12;
    44:25;47:12;52:16;
    59:6
investigation (2)
    17:25;30:7
involve (6)
    7:11,13,15,16;18:12;
    33:24
involved (2)
    39:3,13
involving (1)
    9:15
irrelevant (1)
    31:2
issue (36)
    7:18;9:1;12:7;15:18,
    21;16:19;19:9,10,11;
    22:15,24;23:4,6,16,19;
    24:10,10,25;26:18;
    32:1;34:1,2,16;37:11;
    40:21;43:22;46:4,25;
    47:18;51:19;52:1,24;
    53:12;54:12;55:17;
    57:24

issued (10)
    23:3;34:18,25;35:5,
    11,15,24;36:6;50:1,13
issues (45)
    7:17,17;13:5;14:24,
    24;15:25;16:8,16,20;
    17:5,7,11,14,16;18:6;
    19:16,20;20:21;21:6,
    17;22:9;23:11,11;
    25:16,21,23;26:10,16;
    27:6,15,20;28:3,6,21;
    44:22,24;45:9;46:6;
    54:14,21;55:1,2,3;
    56:23;59:4
IV (8)
    9:23;10:8;35:10,13,
    17;39:23;50:8,11

J

Jeff (2)
    5:17;7:4
jet (1)
    7:14
Jetcraft (59)
    6:4;7:24,25;8:2;9:20,
    25;10:3,4,11,18;11:3,7,
    13,19,19;12:1,2,10,14;
    13:12;17:6;18:1,11;
    19:6,25;20:10,20;23:5,
    18,20;24:8,9;25:9;
    29:17;30:8,11;31:22;
    32:21,23;34:22;35:1;
    36:3;37:12,14;38:1,3,4,
    6;39:12;40:1,3,14;
    41:9,17;47:10;49:21,
    24;50:2,9
Jetcraft's (1)
    33:14
Jets (1)
    7:14
Jewell (1)
    39:10
Jin (1)
    41:2
join (5)
    19:15;33:25;37:21;
    51:5,7
joined (1)
    25:17
joining (4)
    16:7,18;17:16;25:1
Judge (2)
    38:12;46:23
judges (1)
    22:1
judgment (1)
    11:1
judicial (2)
    33:9;34:10
jumped (1)
    8:8
juncture (5)

    15:4;17:1;24:21;
    25:2;40:20
June (3)
    58:12,13,14
justify (1)
    34:14

K

Karim (1)
    34:21
Karul (1)
    34:19
keep (3)
    7:1,1;30:11
keeps (2)
    6:24;8:13
key (1)
    18:4
keyed (1)
    45:5
kind (1)
    8:10
King (1)
    6:4
knees (1)
    54:15
Knight (2)
    5:12;6:14
knows (1)
    9:14
Kristina (1)
    13:6

L

Labate (7)
    5:10,11,11;8:7;
    58:20,21,21
Laboratory (1)
    36:18
lacks (1)
    37:23
language (1)
    38:13
largely (1)
    7:7
last (8)
    8:7;14:1;15:11;
    22:23;25:9;32:5;34:18;
    49:4
later (1)
    14:9
law (31)
    6:21;7:11,12;12:10,
    14,18;14:24;16:8;17:4,
    14;20:12,14;21:8;
    22:10,25;23:7;25:21;
    29:4;30:18,20;31:4,5;
    32:12;33:19,24;34:5,
    13;38:23,25;44:10;
    56:13
laws (1)

    14:21
lay (1)
    33:17
LBR (1)
    37:4
lead (4)
    9:13;10:19,21;15:3
lease (1)
    9:21
leases (6)
    7:18;11:11,14;31:20;
    32:10,17
least (1)
    8:11
leave (59)
    23:9,16,25;24:15;
    28:23,24;29:16;32:7;
    34:23,23;35:3,9,14,17,
    19,22;36:12,15,20,21;
    37:9;38:4,9,13,14,18,
    19;41:8;43:6,6,13,16;
    44:13;47:7,8,11,25;
    48:7;49:23;50:3,7,12,
    15,17;51:21;52:15;
    53:1,6,6,8,9,21,24,25;
    55:5,9,16;57:5,21
leaves (2)
    46:14,15
left (4)
    5:9;11:18;16:15;
    19:9
legal (6)
    7:17,17;22:20;27:13;
    33:20,21
leg-up (1)
    27:14
length (1)
    6:7
less (3)
    38:14;50:25;58:1
level (2)
    15:25;16:17
liens (1)
    7:14
light (2)
    22:4;25:18
likely (1)
    46:18
limitation (4)
    35:19;36:13;38:9,15
limitations (15)
    24:6;28:21;30:7;
    46:17;53:6,14,22,24;
    54:20;55:4,14,18;56:8,
    21;57:3
limited (8)
    16:7;17:13;18:6,10;
    24:11,12;36:21;38:22
line (8)
    5:25;6:9;24:24;
    51:13;52:4,4,7;59:22
lines (1)
    10:22

listed (1)
    19:17
listening (2)
    5:8;6:25
litigate (1)
    25:23
litigated (1)
    52:1
litigation (3)
    25:25;26:1,19
little (1)
    56:25
live (1)
    25:16
LLC (2)
    36:13;38:8
lo (2)
    11:5,16
lone (1)
    20:3
long (4)
    7:6;9:25;11:20;
    29:17
longer (2)
    14:5;23:6
look (7)
    7:1;8:19;18:4;29:1;
    45:6;49:13;54:4
looking (2)
    32:9;46:15
LOS (1)
    5:1
lose (2)
    11:22,23
lot (8)
    5:7;28:13;29:2;33:3,
    5,8;52:1;56:23
lots (1)
    14:11
low (1)
    21:24
Lowery (1)
    41:1
luxury (1)
    7:14

M

maintains (1)
    37:25
makes (5)
    10:19;25:20;33:2,8;
    42:9
Maloney (13)
    6:2,3,4;13:2;27:3,4;
    28:16;45:11,12;46:21,
    22;59:9,10
manage (1)
    26:18
Manchin (1)
    31:12
many (4)
    7:15,16;16:5;32:19

Min-U-Script® eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

(6) inefficiencies - many

Case 2:19-ap-01382-SK    Doc 229-1    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Exhibit A    Page 72 of 78



ZETTA JET USA, INC.; 2:17-bk-21386-SK 
King v. New Target; CAVIC Aviation; Jetcraft Corp

2:18-ap-01340; 2:19-ap-01147; 2:19-ap-01382
March 31, 2021

MAO-MSO (3)
    36:13;38:7,22
MARCH (6)
    5:1;22:13,22;24:13;
    25:10;57:25
Mark (1)
    6:3
massive (2)
    15:6;17:1
materially (1)
    13:25
matter (10)
    5:19;8:8;20:11;
    22:25;23:7;26:12;32:9;
    37:15;42:5;44:18
matters (1)
    33:25
may (22)
    16:15;17:12,14;
    20:21;21:3,3;26:20,20;
    31:7,18;33:5,5,25;
    42:11;44:25;45:7,16;
    51:10;54:10,10;58:7,
    10
maybe (2)
    8:11;46:14
mean (5)
    38:22;49:17,17;
    55:14,15
meaning (1)
    22:12
meant (6)
    14:20,22,22;16:4;
    21:11;22:7
mechanism (1)
    16:5
mechanisms (1)
    19:14
mediation (2)
    8:15,15
mediations (2)
    8:4,16
meet (1)
    42:25
mention (1)
    36:4
mentioned (2)
    13:21;36:1
merely (1)
    34:8
merge (1)
    34:6
merger (2)
    14:22;21:11
mess (1)
    25:24
messy (1)
    25:20
middle (1)
    44:25
might (7)
    15:25;16:1;25:15;
    29:7,8;53:13;54:14

million (2)
    11:12;18:7
minutes (1)
    57:6
misconstrues (1)
    38:2
missed (1)
    15:10
misunderstood (2)
    45:17;47:5
Mobility (1)
    40:8
month (1)
    8:1
months (7)
    29:18,18,18;52:17,
    19,19,19
Montreal (1)
    39:7
mooted (3)
    23:6,24;24:1
more (6)
    12:25;16:7;17:15;
    20:21;32:9;58:21
morning (7)
    5:14,15,17,22,24;6:1,
    3
Morris (2)
    32:11,18
most (9)
    6:7;13:4;19:9;26:3,
    15;28:14,14;46:18;
    56:5
motion (101)
    5:7;6:10,19;7:3,8,21,
    22;11:25;12:3;14:2;
    15:1;16:14;17:5,9,12;
    18:24;24:21;25:9;
    26:20;27:18;28:4,17,
    22,23;31:1,2,17,19;
    32:24,24;33:13;34:17,
    21;35:6,12,16;36:6,23,
    24;37:17;39:22;40:10,
    13,19;41:6,19,20;42:7,
    10,11,15;44:17;45:1,3,
    13,14,19,20,22;46:9,9,
    11,12,13,20;49:11,22;
    50:2,6,10,14,21;51:21;
    52:15,23;53:1,2,6,6,15,
    20,21,24,25;54:4,12,
    16;55:5,8,9,10,16,22;
    56:14,17,24;57:11,18;
    58:2,8,9
motions (22)
    5:4;6:18;9:1;16:8;
    17:14,16;19:15;22:8;
    26:25;27:10;33:2;35:1,
    25;40:17;42:2,8,11;
    45:16,25;46:5,12;56:5
movant (1)
    6:22
move (7)
    8:24;40:15;45:25;

    51:14;52:14,22;57:17
moving (3)
    14:14;16:23;52:6
much (8)
    6:5;12:25;17:15;
    22:11;25:20;29:15;
    30:2;33:4
multiplicity (2)
    18:16;21:25
must (12)
    15:1;24:11,11;34:4,
    12;36:21;37:21;40:25;
    41:11,20,25;42:4
myself (3)
    7:2;26:14;46:1

N

name (1)
    24:9
named (1)
    20:5
names (1)
    34:20
necessarily (3)
    12:9;16:10;17:7
necessary (6)
    6:8;7:12;11:21;
    16:18;43:14;51:2
need (7)
    25:19;28:24;29:11;
    37:2;45:16;49:7;58:18
needed (3)
    10:12;17:17;57:5
negotiate (3)
    29:18,24;57:21
negotiations (1)
    57:23
neither (1)
    21:13
new (13)
    27:10,16;36:11,11,
    16,22,23;39:11;44:3,3,
    4;48:16;55:12
newly (2)
    16:14;28:3
next (2)
    18:21;22:8
nine (1)
    52:17
Ninth (5)
    11:6,17;34:15;36:9,
    10
no-brainer (1)
    11:25
noon (4)
    58:9,10,10,12
nor (4)
    21:8;22:3;34:6;38:5
normal (1)
    55:8
normally (1)
    33:17

Notably (1)
    13:20
note (3)
    13:23;15:11;27:6
noted (3)
    7:10;27:24;45:13
notes (2)
    36:25;39:8
notice (1)
    47:5
number (8)
    36:2;37:13;39:18;
    49:24;50:5,12;52:1;
    59:21
numerous (1)
    29:5

O

object (2)
    27:18;28:16
observing (1)
    6:14
obtained (1)
    12:15
obvious (1)
    48:22
Obviously (5)
    42:24;43:4;46:3;
    47:21;54:11
occur (1)
    40:25
October (4)
    22:23;23:3,15;24:2
off (6)
    6:24;30:24;45:4,5;
    54:15;60:1
offline (1)
    44:19
omnibus (3)
    13:13;20:17,23
once (2)
    45:21;46:6
one (26)
    9:5;11:4;12:16;
    15:18;16:4;17:8;20:21;
    21:11,16;25:7,14,18;
    28:17;32:1,24;33:7,25;
    34:6,7,12;45:5,12;
    48:16;52:1;53:10;55:1
ones (3)
    25:12;30:24,24
only (18)
    7:12;9:4;14:21,22;
    15:25;16:16;19:10;
    22:6;27:6,22;28:17;
    29:23;38:17;40:21;
    42:14;55:9,9,20
oOo- (1)
    5:2
operation (1)
    18:13
operative (7)

    7:13;39:4,8;40:23;
    41:3,8;46:9
opinion (1)
    26:21
opponents (1)
    58:6
opportunity (6)
    23:2;37:2,8;42:6;
    56:18,19
oppose (1)
    56:18
opposing (1)
    25:14
opposite (1)
    11:8
opposition (2)
    33:15,15
oppositions (3)
    6:19;58:7,10
order (29)
    5:3;12:3;22:18,22;
    23:3,18,19;24:2,13;
    29:19,19;32:4,6,7,14;
    34:19;35:1,6,12,16;
    36:12;45:23;47:14;
    48:11;49:4;50:2,13;
    52:20;58:19
ordered (2)
    8:1;40:10
orders (16)
    9:1;19:5,8;22:16;
    24:24;28:24;34:2;
    35:24;36:3,5;41:14;
    43:6;44:12;52:9,10;
    57:18
ordinary (1)
    31:24
original (6)
    10:11,15;19:25;
    20:12;30:24;31:8
originally (4)
    20:19,20;23:12;
    30:25
Oser (1)
    41:2
otherwise (4)
    11:21;20:1;27:23;
    30:13
ours (1)
    26:7
ourselves (1)
    18:25
out (15)
    19:17;20:19;26:2;
    29:5;30:11,22;32:1,21,
    23,24;33:1,17;40:8;
    45:9;46:3
outright (1)
    7:21
outset (1)
    7:23
outside (1)
    14:11

Min-U-Script® eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

(7) MAO-MSO - outside

Case 2:19-ap-01382-SK    Doc 229-1    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Exhibit A    Page 73 of 78



ZETTA JET USA, INC.; 2:17-bk-21386-SK 
King v. New Target; CAVIC Aviation; Jetcraft Corp

2:18-ap-01340; 2:19-ap-01147; 2:19-ap-01382
March 31, 2021

over (7)
    7:24;8:17;11:15,15,
    20;31:13;39:15
overlap (10)
    8:24;9:14;22:9,21;
    23:11,23,24;24:25;
    25:16;53:19
overlapping (2)
    9:5;39:15
override (1)
    24:7
own (1)
    29:22

P

page (1)
    32:10
papers (10)
    13:8;14:19;16:24;
    17:19,20;18:18;19:17;
    22:12;24:20;27:25
parables (1)
    19:18
parade (1)
    19:18
parse (1)
    20:18
part (9)
    10:14,16;11:25;
    30:19;31:18,19;32:21;
    45:14;49:17
participate (1)
    20:8
participated (1)
    24:17
particularly (1)
    45:8
parties (35)
    5:6,7;6:6;7:15,20;
    9:9;13:21;15:24;16:12,
    17;17:7,8;18:16;21:14,
    15;23:1;30:13;34:7,8;
    36:11,23;40:5;41:4,16;
    42:3,6,9,21;44:3;
    45:15;52:11;57:21;
    58:19;59:22,23
parties' (5)
    13:5;17:14;23:1;
    33:10,12
party (21)
    7:25;20:4,5;22:14;
    23:5,12;24:3,14;25:22;
    27:15;29:6;34:7;37:11,
    22;38:1,3;43:15,17;
    51:2,3;54:13
pass (1)
    55:15
passage (1)
    25:12
passed (1)
    22:23
past (2)

    51:18,22
path (2)
    24:23;54:4
Paving (1)
    39:6
payment (1)
    37:24
pending (6)
    10:1;14:2;15:6,22;
    21:22,25
people (1)
    5:8
per (1)
    32:17
perfect (1)
    55:14
perhaps (1)
    45:14
permission (2)
    13:13;22:18
permit (1)
    28:1
perpetrators (1)
    18:22
persuasive (1)
    38:8
phone (1)
    6:9
phonetic (2)
    27:25;39:6
pick (1)
    15:13
Pillsbury (1)
    5:23
Pittman (1)
    5:23
place (3)
    8:15,16;9:2
plaintiff (4)
    8:12;17:22;36:21;
    38:16
plaintiffs (4)
    36:11;37:9;38:10;
    56:5
plan (2)
    16:13;40:15
planning (1)
    6:17
pleading (4)
    24:4;31:13;36:17;
    46:4
pleadings (3)
    26:19;33:13;58:10
please (3)
    28:11;46:25;59:24
pled (2)
    28:3;32:3
plenty (1)
    29:9
point (10)
    9:3;11:8;13:19;
    22:20,21;25:7,11;27:7;
    42:8;54:16

points (3)
    13:16;27:25;30:16
Ponzi (1)
    18:14
position (6)
    11:24;16:23;28:16;
    42:7;44:5;56:5
possible (2)
    26:17;42:11
possibly (1)
    46:10
post-March (1)
    24:1
potential (4)
    11:22;20:7;42:10,11
potentially (3)
    17:17;19:10;27:16
practice (2)
    28:4;45:3
practices (1)
    18:14
precise (1)
    34:12
precisely (1)
    26:16
pre-delivery (1)
    18:8
predicate (6)
    9:23;10:2,4,17;11:2;
    31:21
predicate's (1)
    10:19
predominately (1)
    26:7
preference (10)
    14:4;18:10,10,15;
    30:19,22;31:10,13;
    46:3,5
preferences (1)
    30:18
prejudice (7)
    15:2,12;16:19;17:9;
    18:23;35:10;50:9
prejudiced (2)
    15:5;16:25
prejudicial (1)
    31:7
premature (10)
    8:13,17,18,21,22;
    13:20;16:21;24:22;
    25:17;40:16
prematurity (1)
    15:18
present (4)
    7:19;17:11,12;21:18
presented (1)
    13:10
preserve (2)
    52:18,20
preserved (1)
    28:3
preserving (1)
    52:12

press (1)
    33:16
pre-trial (1)
    41:5
pretty (2)
    29:15;30:2
prevented (1)
    15:24
preview (6)
    54:16;56:13,23;57:1,
    10,11
previous (1)
    41:24
previously (6)
    14:4;15:6;18:4;40:6;
    41:17;42:1
prior (12)
    8:15;19:5,7;27:9,10;
    28:24;42:19;43:6;
    48:11,14,24;57:18
prior-to (1)
    8:9
probability (1)
    21:20
probably (5)
    6:6;13:4;15:10;
    28:16;43:18
problem (4)
    15:22;20:22,25;21:9
problems (2)
    13:8;30:1
procedural (8)
    7:8;9:8;14:20;16:5;
    19:3;20:22;25:18;
    27:14
procedurally (3)
    13:19;14:14;39:13
procedure (4)
    7:10;13:19;44:15,23
procedures (2)
    14:21;21:12
proceed (6)
    25:24;26:1,20;31:9;
    41:10;46:4
proceeded (1)
    19:4
proceeding (19)
    14:12;16:16;17:12;
    18:12;19:1;20:2,5;
    21:5;23:21;24:8,9;
    36:2,4;37:14;38:6;
    39:25;40:1,3,12
proceedings (16)
    9:5;18:2;19:15;
    20:10;21:2,21,22;
    28:22;33:22;34:12;
    35:20;39:1;41:12,18,
    22;60:3
process (3)
    13:19;15:3;17:5
promise (1)
    6:24
prong (1)

    55:13
proper (2)
    19:3;24:23
properly (3)
    15:24;24:11,11
proposal (4)
    42:15;44:1,5,7
proposed (16)
    10:6,7;13:13,22,23,
    25;14:5;16:14;18:19;
    19:23;27:8;28:23;
    30:21;41:20;44:7,14
proposes (2)
    41:10,19
proposition (1)
    22:4
protect (2)
    29:19,23
Protection (1)
    40:8
protective (2)
    29:18;52:20
protects (1)
    33:3
provide (2)
    20:1;27:19
provided (1)
    13:24
provides (1)
    33:22
providing (1)
    28:25
provision (1)
    20:1
provisions (1)
    18:11
purchases (1)
    7:14
purports (1)
    14:8
purposes (3)
    8:11;41:6;48:19
pursuant (3)
    12:2,3;19:7
pursue (1)
    57:15
pursuing (1)
    12:11
put (9)
    6:23;16:22;48:3,8,
    10,20,24;49:8;50:18
puts (1)
    44:25
putting (3)
    26:14;47:25;48:18

Q

quick (1)
    42:23
quickly (1)
    28:12
quote (1)

Min-U-Script® eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

(8) over - quote

Case 2:19-ap-01382-SK    Doc 229-1    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Exhibit A    Page 74 of 78



ZETTA JET USA, INC.; 2:17-bk-21386-SK 
King v. New Target; CAVIC Aviation; Jetcraft Corp

2:18-ap-01340; 2:19-ap-01147; 2:19-ap-01382
March 31, 2021

    32:10
quotes (1)
    39:22

R

raise (10)
    27:15;44:23;54:11,
    13,20,20,21;55:19;
    56:14,14
raised (11)
    13:17;25:12;27:7;
    53:12,12;55:20;56:2,9,
    20,21,22
raises (1)
    36:25
raising (2)
    55:1,3
rather (1)
    9:5
re (3)
    34:14;36:8;49:5
read (1)
    46:15
reader (1)
    31:3
reading (2)
    26:22;46:14
ready (1)
    33:11
real (5)
    9:7,12;22:1,2;57:22
realistic (1)
    21:20
really (12)
    9:11;16:20;26:8,21;
    28:24;29:11,15;30:2;
    31:1;32:22;48:2;49:9
reason (6)
    6:24;23:10;27:17;
    29:17;52:14,22
reasons (9)
    9:18;10:8;14:11;
    16:25;24:19,20;27:24;
    41:6;45:7
recall (2)
    45:6;48:14
recharacterization (17)
    7:18;9:23;10:2,10,
    14,17,23;12:7;18:7;
    19:11;22:15,24;23:7,
    16;24:10;31:20;32:10
recharacterize (4)
    9:18;10:7;11:10,14
recognition (2)
    22:13;24:3
recognized (5)
    18:23;21:10,13;
    23:18;38:22
recognizes (1)
    39:7
reconsider (2)
    50:25;51:24

reconsideration (1)
    50:22
record (3)
    6:23;35:21;60:1
recover (2)
    10:9;37:24
recovery (3)
    18:15;36:13;38:7
red (3)
    42:4;47:25;48:18
redline (7)
    43:15;49:19;51:13;
    52:3,7;58:3,3
redlined (3)
    41:11,21,25
redlines (1)
    43:23
redlining (2)
    42:2;47:24
redress (1)
    11:19
referenced (1)
    36:5
refile (1)
    51:1
refuse (1)
    11:10
refused (1)
    32:11
regard (1)
    43:24
regarding (10)
    34:13,24;35:4,24;
    37:11;38:13,18;39:15,
    20;50:4
regardless (2)
    21:9,18
regards (1)
    44:16
rejected (2)
    22:24;23:15
rejecting (1)
    23:19
rejection (1)
    22:25
relate (8)
    19:24,24;20:10,12,
    21;21:3;28:14;53:13
related (2)
    21:16;28:3
relating (1)
    7:13
relation (3)
    16:8;54:20;56:20
relevant (4)
    25:13;40:20;59:5,6
reliance (1)
    38:7
relief (1)
    24:12
relieve (1)
    24:4
rely (1)

    32:9
remain (1)
    8:23
remarks (1)
    28:6
remedy (1)
    22:6
Remember (4)
    7:23;9:24;10:12;
    45:4
remote (1)
    25:11
repeat (1)
    27:5
replead (3)
    31:7;32:7,8
repleading (1)
    27:9
reply (14)
    6:20;10:22;17:2;
    20:3;33:15;35:20;
    36:24;37:1,9;54:17;
    56:15,19;58:11,12
represented (1)
    59:23
reprise (1)
    55:10
request (2)
    37:2;41:2
requested (1)
    41:5
requests (3)
    13:9,10;37:9
require (1)
    40:17
required (2)
    36:22;37:25
reservation (2)
    40:7;46:25
reserve (4)
    26:25;43:2,5;52:8
reserved (1)
    39:21
reserves (1)
    40:2
reserving (2)
    14:8;57:12
resist (1)
    53:20
respond (11)
    17:3,3;28:11,13,14;
    29:10;37:2;44:25;
    55:21,24;57:19
response (13)
    33:14,14;42:6;45:2,
    3,14,18;46:13,20;
    52:15,23;55:5;56:11
result (1)
    9:4
resulted (1)
    32:17
results (1)
    38:24

reverse (1)
    11:17
review (4)
    27:14,16;51:21;
    52:10
reviewed (3)
    6:19;22:16;33:13
revisit (1)
    26:18
RICO (6)
    48:10,11,13,14,18,24
ridiculous (1)
    55:22
right (23)
    5:4,9;7:3;10:25;
    12:13;14:9;18:3,5,7;
    23:14;29:22;33:11;
    39:21;40:2;43:16;
    46:25;48:20,23;51:23,
    24;52:16,23;56:10
rights (22)
    9:8,12;11:22,23;
    21:14,14;31:4;34:7;
    40:7;43:3,5,13,24;
    51:18;52:8,12,18,20;
    55:16;56:1;57:12,14
risk (5)
    21:23;22:1,2;38:24;
    39:2
road (1)
    33:6
Robert (2)
    5:11;58:21
role (2)
    20:6,7
room (1)
    53:5
round (1)
    22:8
routes (1)
    26:2
rule (45)
    11:4,16;14:20;16:1,
    4;19:14;20:1;21:12;
    22:7,14;24:3,7;25:2;
    26:6,21;32:18;33:11;
    40:15;41:20;42:8,15;
    44:17;45:1,13,19,22,
    25;46:1,8,12,13,19,20;
    53:17;54:12,17;56:5,
    14,15,17;57:13,17,20;
    58:2,9
rules (1)
    26:22
ruling (34)
    11:2,8,10,15;12:15;
    31:8;34:18,25;35:5,11,
    15;37:13;38:2;40:13;
    41:24;42:14,19,24;
    43:1;46:11;49:13;50:1,
    13,16,17,21;51:10,10,
    11,15,16;54:9;57:10,13
rulings (25)

    9:13;10:20;12:6;
    21:21,24;22:1,3;27:1;
    31:11;33:6;34:17;
    35:23;36:6,7;39:2;
    40:18;41:14;42:1;
    48:24;50:22,23;51:18,
    21;54:6;59:5
run (1)
    46:17

S

safer (1)
    12:19
sake (3)
    33:9,10,10
same (17)
    7:13,15,17;8:5;
    10:19;11:23;12:12;
    16:23;30:3;31:13;
    32:19,19;33:5;35:15;
    44:23;50:1,5
sat (3)
    17:18;29:14,25
satisfy (1)
    7:8
saying (15)
    14:17;25:17;27:12,
    21;47:6;48:18;51:9,17,
    19;52:11;55:1,16;56:3;
    57:8,15
Schad (1)
    41:4
schedule (6)
    44:17,17;55:8;57:16,
    25;58:9
scheduled (1)
    45:6
schedules (2)
    8:25;9:6
scheduling (1)
    8:4
scheme (5)
    18:14,20,22;20:9;
    24:18
scope (2)
    14:11;36:21
screen (1)
    58:19
se (1)
    32:17
second (2)
    23:8;38:11
secondarily (3)
    13:12;16:10;21:6
section (1)
    53:23
seek (10)
    10:7,9;12:6;36:21;
    39:10,21;40:2;47:25;
    53:8,8
seeking (2)
    41:15;57:15

Min-U-Script® eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

(9) quotes - seeking

Case 2:19-ap-01382-SK    Doc 229-1    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Exhibit A    Page 75 of 78



ZETTA JET USA, INC.; 2:17-bk-21386-SK 
King v. New Target; CAVIC Aviation; Jetcraft Corp

2:18-ap-01340; 2:19-ap-01147; 2:19-ap-01382
March 31, 2021

seeks (2)
    38:21;42:20
seem (1)
    7:16
sees (1)
    10:24
selected (1)
    22:9
selection (1)
    54:6
selectively (1)
    19:15
sense (7)
    10:19;33:3,8;42:9;
    46:21;51:15;57:1
sentences (1)
    15:10
separate (16)
    8:23,23,25;9:6,13;
    10:18;12:11,12;18:2;
    26:2;31:19;32:8;33:4;
    41:21;52:21;53:1
separately (3)
    8:24;30:5,10
serve (2)
    8:11,12
set (5)
    33:21;40:6;42:7;
    52:15,23
setting (1)
    12:12
severe (1)
    15:12
severely (1)
    15:5
Shaw (1)
    5:23
shoes (1)
    26:14
short (1)
    12:15
sic (2)
    38:12;41:13
side (1)
    8:13
similar (1)
    39:18
Similarly (1)
    20:10
simple (1)
    29:24
simply (7)
    20:13,21;24:12;28:1,
    25;47:5;51:17
Singapore (5)
    14:10;30:17,18,23,
    23
single (1)
    29:6
situation (3)
    11:9;21:24;40:7
size (2)
    17:6,6

sliver (2)
    19:10,13
slow (1)
    32:9
small (1)
    25:7
solely (1)
    39:5
someday (1)
    51:11
somehow (2)
    27:13;31:24
sorry (2)
    46:1;54:19
sort (1)
    45:21
sorts (1)
    56:22
sought (3)
    9:21;23:16;37:10
Southern (1)
    39:9
Spalding (1)
    6:4
speak (1)
    26:11
specific (7)
    34:23;36:4,7;38:20;
    40:24;41:13;49:12
specifically (2)
    35:25;47:13
specified (2)
    35:23;36:16
spoken (1)
    59:23
stand (2)
    28:6;50:23
stand-alone (1)
    46:9
standard (2)
    33:20,21
standards (1)
    7:9
standing (2)
    18:21;37:23
stands (1)
    50:21
Stanmar (1)
    27:24
stark (1)
    18:5
start (1)
    52:2
state (2)
    14:21;21:12
stated (7)
    14:5;20:20,20;24:13;
    38:15;39:24;41:6
statement (2)
    18:8;33:14
statements (1)
    29:2
States (1)

    14:9
status (4)
    8:7;9:10;12:11;14:2
statute (15)
    24:6;28:21;30:7;
    46:16;53:5,14,21,24;
    54:20;55:4,14,18;56:8,
    21;57:3
step (1)
    15:18
still (6)
    6:25;8:17,21;24:5,
    17;59:22
stipulate (1)
    7:21
stipulation (1)
    7:22
streamlined (1)
    17:16
stricken (1)
    36:17
strike (1)
    45:22
subject (3)
    9:17,21;23:2
subjected (1)
    17:4
submit (3)
    16:24;22:6;23:24
submitted (2)
    14:1;15:4
subsequent (1)
    24:2
substantial (2)
    10:20;13:8
substantially (1)
    10:21
substantive (9)
    9:8,12;11:22,23;
    12:21;45:19;54:9;
    57:14;59:3
sudden (1)
    7:1
sufficient (2)
    18:24;37:19
suggest (1)
    40:14
suggested (1)
    31:4
suggesting (2)
    51:12;57:8
suggestive (1)
    31:5
suit (1)
    34:8
summarize (1)
    34:17
summarized (1)
    34:20
support (5)
    14:2;22:4;35:21;
    39:3,10
supposed (3)

    21:13;54:2;57:18
sure (13)
    15:11;22:15;31:9,16;
    45:8;47:3;49:20;51:25;
    52:3;56:20,21,22;57:7
surrounding (1)
    7:17
survives (1)
    26:20
suspect (1)
    44:18
suspects (1)
    7:19
System (1)
    39:6
Systems (2)
    40:8,8

T

talk (1)
    48:10
talking (1)
    32:16
target (2)
    14:14;16:23
tax (1)
    7:14
tea (2)
    46:14,15
technical (1)
    15:19
telling (1)
    14:15
ten (1)
    57:4
tentative (1)
    37:13
terms (8)
    26:4;33:20;37:11;
    38:23;40:13;44:1;
    47:13;54:13
territorial (1)
    59:4
theory (1)
    8:9
therefore (1)
    20:9
there've (1)
    29:2
thirty (4)
    18:7;42:25;58:4,6
This'll (1)
    55:17
though (2)
    9:3;52:13
thought (6)
    7:20;8:15;11:24,25;
    12:1;48:9
threat (2)
    21:20;22:5
threatened (1)
    19:22

three (7)
    5:8;11:16;15:10;
    34:2;39:13,17,17
tie (1)
    54:19
time- (1)
    19:23
time-barred (1)
    27:17
timely (1)
    24:5
timing (2)
    40:13;44:23
today (12)
    7:5;13:16;14:18;
    17:18;18:25;43:1;
    52:17;54:4;55:17;
    57:25;58:4;59:25
today's (2)
    14:11;55:20
together (4)
    8:5,6;21:23;25:10
told (3)
    14:15;30:13;56:9
took (3)
    29:17,18,23
top (2)
    37:6;45:4
Torosian (70)
    5:16,17,18;6:22;7:3,
    4,5;12:24;13:17,21;
    14:18;17:18;19:9;
    28:10,12;42:22,23;
    43:8,10,11,21,25;
    46:24;47:2,4,12,15,17,
    20,24;48:4,5,9,16,18,
    22;49:1,10,14,17,20,
    25;50:20,24;51:4,6,8;
    53:3,4,10,16,18;54:8,
    22,25;55:3;56:4,7,11,
    12,25;58:5,7,11,14,16,
    24,25;59:4;60:2
Torosian's (1)
    44:8
total (1)
    12:9
tough (1)
    45:8
traditional (1)
    45:20
transactions (6)
    9:15;20:7;37:16,20,
    22;39:18
transfer (12)
    9:22;10:16;11:3,13;
    12:8;19:21;20:11;
    22:19;24:16;31:22;
    47:9;50:4
transfers (3)
    18:16;35:3,4
trial (4)
    17:5;33:25;53:7,8
tribal (1)

Min-U-Script® eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

(10) seeks - tribal

Case 2:19-ap-01382-SK    Doc 229-1    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Exhibit A    Page 76 of 78



ZETTA JET USA, INC.; 2:17-bk-21386-SK 
King v. New Target; CAVIC Aviation; Jetcraft Corp

2:18-ap-01340; 2:19-ap-01147; 2:19-ap-01382
March 31, 2021

    39:15
tried (2)
    7:21;9:17
Troop (13)
    5:21,22,22;13:2;
    25:4,6,6;29:13;44:21,
    22;59:2,3,8
true (1)
    11:9
trustee (85)
    5:18,18;7:5;9:7,21,
    24,25;10:3;12:22;13:9,
    11;14:1,7,8,15,19;16:3;
    17:2,24,24;18:18;19:3,
    4;20:6,7,16,24;21:1,6,
    8;22:4,18,21;23:8,10,
    25;24:4,8,15,22;25:20,
    22,25;26:16;27:12;
    29:21;30:4,17,19;
    34:22;35:3,9,18,24;
    36:1,4,8,14,23;37:23,
    25;38:4,19,21,24;39:8;
    40:9,16;41:1,11,13,13,
    15,19,23;42:15,17,17,
    20;44:3,24;49:23;50:3,
    7;52:21
trustee's (10)
    9:12;13:8,12;16:22;
    20:3;24:21;33:15;37:5;
    38:7;39:20
try (6)
    11:14;12:5;32:24;
    33:1;46:6;55:25
trying (12)
    7:1;26:12;28:15;
    31:24;32:20;47:18;
    50:25;51:23,24,24;
    52:11,25
turn (1)
    59:24
Turning (2)
    5:4;6:24
two (29)
    7:8;8:5,23;9:5,6,13;
    10:18;11:5,16;13:1,8,
    10;15:10;16:20;21:11;
    28:7,22;30:10,15;33:1,
    2,4;34:1,4;38:20,25;
    39:21;48:14;52:21
type (1)
    18:22

U

Um-hum (1)
    58:15
under (31)
    7:9,12;14:20,21;
    16:1;18:10;19:14;20:1;
    22:14;24:3;25:2;30:17,
    20;32:18;41:20;42:15;
    43:15;45:22;48:11;
    53:17;54:17,23;55:9,

    10,13,16;56:2;57:4,7,
    13,13
underscore (1)
    25:19
undertook (1)
    17:25
undo (1)
    11:7
undue (1)
    15:2
unfair (2)
    17:9;18:14
unfortunately (1)
    19:1
United (1)
    14:9
unjust (1)
    18:14
unless (1)
    26:23
unlike (1)
    14:21
unlimited (1)
    35:22
unmute (1)
    59:24
unnecessary (1)
    34:2
up (8)
    7:1;11:1,11;15:13;
    30:7;46:19;53:22;
    57:21
upon (4)
    12:20;26:25;41:24;
    48:24
use (1)
    11:2
used (2)
    14:23;34:9
Using (1)
    10:2
usual (1)
    7:19
usually (1)
    43:21

V

Vahora (1)
    36:18
Valley (1)
    36:18
value (1)
    32:22
variety (1)
    45:7
various (5)
    5:23;16:24;17:5;
    18:15;27:10
vehicle (1)
    27:19
versus (1)
    21:16

VI (9)
    34:22,24;35:7,13;
    49:23,24;50:6,11,14
viable (1)
    26:3
victim (2)
    18:19,20
video (2)
    6:24;59:25
view (6)
    43:4;47:22;48:12;
    49:4;51:9,10
VII (4)
    35:2,13;50:3,11
VIII (2)
    35:2;50:3

W

wait (3)
    48:13,13,13
waive (1)
    51:25
waiver (6)
    43:21;44:8;46:25;
    47:18;51:19;52:1
waiving (8)
    31:4,14;43:12,15,23;
    48:1;51:17;52:9
wants (1)
    29:8
warrants (1)
    17:9
waste (1)
    19:2
way (11)
    10:14;19:3;24:4,15;
    26:3,8,15;27:19;32:23;
    43:12;51:14
ways (1)
    26:9
WEDNESDAY (1)
    5:1
weigh (1)
    13:3
weighing (1)
    15:2
welcome (1)
    7:20
weren't (1)
    42:19
Westlaw (1)
    36:18
whatnot (2)
    14:23;21:7
what's (1)
    29:3
whereas (1)
    32:13
Whereupon (1)
    60:3
whole (3)
    25:11;49:8;57:7

who's (1)
    28:17
whose (1)
    5:8
widespread (1)
    18:12
wiggle (1)
    53:5
win (3)
    10:23;11:1,7
Winthrop (1)
    5:23
wishes (1)
    59:24
withdrawn (1)
    14:7
within (3)
    43:2;51:15,15
Without (7)
    9:11;12:20;15:22;
    35:19;36:13;38:9;
    40:23
withstand (1)
    37:17
word (1)
    17:20
work (3)
    44:7;45:9;46:3
works (2)
    12:20;45:5
worried (1)
    31:11
write (1)
    28:15
writing (1)
    57:11
wrong (1)
    11:6
wrote (1)
    15:12

X

XI (1)
    50:7
XIII (2)
    35:8;50:7
XIV (4)
    10:5,7;35:8;50:7
XIX (1)
    35:8
XV (2)
    10:5,9
XVI (1)
    35:7
XVII (2)
    35:8;50:7
XVIII (1)
    35:7

Y

year (7)

    7:24;8:1;22:24;
    25:11;29:17;34:18;
    57:20
years (4)
    11:5,17;17:24;51:11
yield (1)
    26:2

Z

Zetta (1)
    7:14

1

10/19 (1)
    35:11
10/7 (1)
    35:11
107 (1)
    49:24
108 (1)
    50:5
109-121 (1)
    50:9
11 (1)
    36:25
11:30 (1)
    60:3
117 (1)
    50:5
11th (1)
    25:10
12 (2)
    36:25;46:1
120 (2)
    11:12;49:24
12b (8)
    53:23;54:1;55:8,15;
    56:1;57:5,7,9
12b6 (7)
    40:15;46:12;53:1,2,
    19,21,23
1484 (1)
    34:14
15 (22)
    20:1;36:22;41:20;
    42:15;44:17;45:1,13,
    19,22;46:8,12,13,19,
    20;53:17;54:12,18;
    56:5,14,17;57:17;58:2
157 (1)
    50:12
15c (1)
    20:4
15th (1)
    58:9
174 (2)
    36:2;50:12
17-CV-00938 (1)
    39:19
18 (1)
    32:10

Min-U-Script® eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

(11) tried - 18

Case 2:19-ap-01382-SK    Doc 229-1    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Exhibit A    Page 77 of 78



ZETTA JET USA, INC.; 2:17-bk-21386-SK 
King v. New Target; CAVIC Aviation; Jetcraft Corp

2:18-ap-01340; 2:19-ap-01147; 2:19-ap-01382
March 31, 2021

19 (3)
    22:14;24:3,7
1987 (1)
    34:15

2

2003 (1)
    36:9
2009 (2)
    37:7;40:9
2010 (1)
    37:6
2017 (2)
    36:18,19
2020 (6)
    22:13;23:15;24:1,2,
    14;25:10
2021 (1)
    5:1
22 (1)
    22:22
2572440 (1)
    36:18
26th (2)
    58:7,10
28th (3)
    57:25;58:2,9
295 (1)
    36:9

3

3/12 (3)
    34:18,25;35:5
3/20 (2)
    34:18;35:5
3/28 (1)
    34:25
30 (1)
    45:25
30b6 (1)
    45:20
30b-type (1)
    45:20
30th (2)
    58:13,14
31 (1)
    5:1
31st (1)
    57:25
347 (1)
    36:9

4

42 (9)
    14:20;16:2,4;19:14;
    21:12;22:7;25:2;26:6;
    33:23
42a2 (2)
    7:9,12

7

7042 (2)
    7:10;33:21
75 (1)
    36:2
76 (1)
    37:13

8

829 (1)
    34:14

9

9 (2)
    58:13,14
9013-1g4 (1)
    37:4
994 (1)
    39:19
9th (1)
    58:12

Min-U-Script® eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

(12) 19 - 9th

Case 2:19-ap-01382-SK    Doc 229-1    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Exhibit A    Page 78 of 78



DLA PIPER LLP (US)
LOS A NG EL ES

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 
i 

APPENDIX OF UNPUBLISHED OPINIONS RE TRUSTEE’S REPLY IN SUPPORT OF MOTION FOR LEAVE TO AMEND 
ADVERSARY COMPLAINT

DAVID B. FARKAS (SBN 257137) 
david.farkas@us.dlapiper.com 
DLA PIPER LLP (US) 
2000 Avenue of the Stars 
Suite 400 North Tower 
Los Angeles, California 90067-4704 
Tel: (310) 595-3000 
Fax: (310) 595-3300 

JOHN K. LYONS (Pro Hac Vice) 
john.lyons@us.dlapiper.com 
JEFFREY S. TOROSIAN (Pro Hac Vice) 
jeffrey.torosian@us.dlapiper.com 
JOSEPH A. ROSELIUS (Pro Hac Vice) 
joseph.roselius@us.dlapiper.com 
DLA PIPER LLP (US) 
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Attorneys for Jonathan D. King as Chapter 7 Trustee

UNITED STATES BANKRUPTCY COURT 
CENTRAL DISTRICT OF CALIFORNIA 

LOS ANGELES DIVISION

In re: 

ZETTA JET USA, INC., a California 
corporation, 

Debtor. 

Lead Case No.: 2:17-bk-21386-SK 

Chapter 7 

Jointly Administered With: 
Case No.: 2:17-bk-21387-SK 

Adv. Proc. Nos. 2:19-01382-SK 

APPENDIX OF UNPUBLISHED 
OPINIONS CITED IN TRUSTEE’S 
REPLY IN SUPPORT OF MOTION FOR 
LEAVE TO AMEND ADVERSARY 
COMPLAINT  

Hearing Date and Time: 
Date: June 30, 2021 
Time: 9 a.m. (PDT) 
Place: Courtroom 1575 

255 East Temple Street 
Los Angeles, CA 90012 

In re: 

ZETTA JET PTE, LTD., a Singaporean 
corporation, 

Debtor. 

JONATHAN D. KING, solely in his capacity 
as Chapter 7 Trustee of Zetta Jet USA, Inc. and 
Zetta Jet PTE, Ltd. 

Plaintiff, 

v. 

Jetcraft Corporation, Jetcraft Global, Inc., 
Jetcoast 5000-5 LLC, Orion Aircraft Holdings 
Ltd., Jetcraft Asia Limited, FK Group Limited, 
FK Partners Limited, Jahid Fazal-Karim, 
Bombardier Aerospace Corporation, 
Bombardier, Inc., and Learjet, Inc., 

Defendants. 
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APPENDIX OF UNPUBLISHED OPINIONS RE TRUSTEE’S REPLY IN SUPPORT OF MOTION FOR LEAVE TO AMEND 
ADVERSARY COMPLAINT

In accordance with Local Bankruptcy Rule 9013-2(b)(4), the Trustee hereby submits copies 

of unpublished judicial opinions cited in Trustee’s Reply in Support of Motion for Leave to Amend 

Adversary Complaint (the “Reply”). The unpublished judicial opinions cited in the Reply are 

attached hereto as follows:  

1. Exhibit 1: Abu-Lughod v. Calis, 2014 WL 12589358, (C.D. Cal. June 3, 2014) 

2. Exhibit 2: Advanced Microtherm, Inc. v. Norman Wright Mech. Equip. Corp., 2010 WL 

11478992 (N.D. Cal. July 21, 2010) 

3. Exhibit 3: Advanced Microtherm, Inc. v. Norman Wright Mech. Equip. Corp., 2011 WL 

13243709 (N.D. Cal. Mar. 7, 2011) 

4. Exhibit 4: Agua Caliente Band of Cahuilla Indians v. Coachella Valley Water Dist., 2020 

WL 5775174 (C.D. Cal. July 8, 2020) 

5. Exhibit 5: Brown v. Am. Furniture Warehouse Co., 2020 WL 5889294 (W.D. Ark. Oct. 5, 

2020) 

6. Exhibit 6: Canales v. Sheahan, 2016 WL 489896 (W.D.N.Y. Feb. 9, 2016) 

7. Exhibit 7: Canales v. Sheahan, 2016 WL 1170457 (W.D.N.Y. Mar. 25, 2016) 

8. Exhibit 8: Cappello Glob., LLC v. TEMSA, 2020 WL 8994099 (C.D. Cal. Sept. 25, 2020) 

9. Exhibit 9: Cholakyan v. Mercedes-Benz USA, LLC, 2012 WL 12861143 (C.D. Cal. Jan. 

12, 2012) 

10. Exhibit 10: Cole v. Asurion Corp., 2010 WL 1407310 (C.D. Cal. Apr. 6, 2010);  

11. Exhibit 11: Copart, Inc. v. Sparta Consulting, Inc., 2016 WL 3126108 (E.D. Cal. June 2, 

2016) 

12. Exhibit 12: Covert v. City of San Diego, 2016 WL 7117364 (S.D. Cal. Dec. 6, 2016) 

13. Exhibit 13: CTC Cable Corp. v. Mercury Cable & Energy, LLC, 2010 WL 11520676 

(C.D. Cal. Oct. 18, 2010) 

14. Exhibit 14: Curtis v. Home Depot U.S.A., Inc., 2014 WL 1419369 (E.D. Cal. Apr. 11, 

2014) 

15. Exhibit 15: Dordoni v. FCA US LLC, 2020 WL 6082132 (C.D. Cal. Oct. 15, 2020)  
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ADVERSARY COMPLAINT

16. Exhibit 16: Englebrick v. Worthington Indus., Inc., 2011 WL 13131125 (C.D. Cal. Sept. 

15, 2011) 

17. Exhibit 17: Fair Hous. Council of Cent. California, Inc. v. Nunez, 2012 WL 217479 (E.D. 

Cal. Jan. 24, 2012) 

18. Exhibit 18: Feinberg v. Katz, 2002 WL 1751135 (S.D.N.Y. July 26, 2002) 

19. Exhibit 19: Forest Ambulatory Surgical Assocs., L.P. v. Ingenix, Inc., 2013 WL 11323601 

(C.D. Cal. Dec. 13, 2013) 

20. Exhibit 20: Fradkin v. Wunderlich-Malec Eng’g Inc., 2019 WL 7940670 (C.D. Cal. Nov. 

5, 2019) 

21. Exhibit 21: Gocke v. U.S., 2018 WL 4945685 (C.D. Cal. Feb. 23, 2018) 

22. Exhibit 22: Graves v. Cal. Dep’t of Corr. & Rehab., 2019 WL 8168060 (C.D. Cal. Nov. 

14, 2019) 

23. Exhibit 23: Gray v. Upchurch, 2006 WL 3694604 (S.D. Miss. Dec. 13, 2006) 

24. Exhibit 24: Hale v. Lloyd’s, London, 2020 WL 262820 (D. Haw. Jan. 17, 2020) 

25. Exhibit 25: Howard v. Finander, 2017 WL 10543342 (C.D. Cal. Mar. 27, 2017) 

26. Exhibit 26: In re Hunt, 2015 WL 5749794 (Bankre. C.D. Cal. Sept. 30, 2015) 

27. Exhibit 27: In re Kempf, 2012 WL 603805 (B.A.P. 9th Cir. Feb. 14, 2012) 

28. Exhibit 28: In re Moseley, 2012 WL 5193956 (Bankr. D.N.M. Oct. 19, 2012) 

29. Exhibit 29: Incredible Features, Inc. v. BackChina, LLC, 2020 WL 8457480 (C.D. Cal. 

Dec. 28, 2020)  

30. Exhibit 30: John v. City of Portland, 2005 WL 600000 (D. Or. Mar. 15, 2005)  

31. Exhibit 31: JST Distrib., LLC v. CNV.com, Inc., 2018 WL 6113092 (C.D. Cal. Mar. 7, 

2018) 

32. Exhibit 32: Kaneka Corp. v. SKC Kolon PI, Inc., 2013 WL 11237203 (C.D. Cal. May 6, 

2013) 

33. Exhibit 33: Kittel v. City of Oxnard, 2018 WL 6004522 (C.D. Cal. July 9, 2018) 

34. Exhibit 34: Kontos v. U.S., 2016 WL 2885862 (C.D. Cal. May 17, 2016) 

35. Exhibit 35: Kosloff v. Smith, 2014 WL 4657323 (D. Kan. Sept. 17, 2014) 
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36. Exhibit 36: Lara v. Bandit Indus., Inc., 2013 WL 1155523 (E.D. Cal. Mar. 19, 2013) 

37. Exhibit 37: Leibel v. City of Buckeye, 2019 WL 4736784 (D. Ariz. Sept. 27, 2019) 

38. Exhibit 38: M.H. v. City of San Bernardino, 2020 WL 5167718 (C.D. Cal. July 17, 2020) 

39. Exhibit 39: Magallon v. Min. Cty., 2020 WL 1515324 (D. Nev. Mar. 30, 2020) 

40. Exhibit 40: Magallon v. Min. Cty., 2020 WL 1539356 (D. Nev. Mar. 4, 2020) 

41. Exhibit 41: Markson v. CRST Int’l, Inc., 2020 WL 8994104 (C.D. Cal. Apr. 14, 2020) 

42. Exhibit 42: Masimo Corp. v. Apple Inc., 2021 WL 925885 (C.D. Cal. Jan. 6, 2021) 

43. Exhibit 43: McElroy ex rel. McElroy v. Tracy Unified Sch. Dist., 2009 WL 1324952 (E.D. 

Cal. May 12, 2009) 

44. Exhibit 44: Merritt v. Countrywide Financial Corporation, 2015 WL 5542992 (N.D. Cal. 

Sept. 17, 2015) 

45. Exhibit 45: Mutti v. Rite Aid Corp., 2014 WL 12771117 (C.D. Cal. Apr. 22, 2014)  

46. Exhibit 46: Puricle, Inc. v. Church & Dwight Co., 2008 WL 11343396 (C.D. Cal. Oct. 1, 

2008) 

47. Exhibit 47: Richards v. CoreCivic of Tenn., LLC, 2018 WL 784257 (E.D. Cal. Feb. 8, 

2018) 

48. Exhibit 48: Richmond v. Reefer Sys., Inc., 2021 WL 1255422 (C.D. Cal. Mar. 16, 2021) 

49. Exhibit 49: Rubicon Glob. Ventures, Inc. v. Chongqing Zongshen Grp. Imp./Exp. Corp., 

2010 WL 4812860 (D. Or. Nov. 19, 2010) 

50. Exhibit 50: Sabag v. FCA US, LLC, 2016 WL 6581154 (C.D. Cal. Nov. 7, 2016) 

51. Exhibit 51: Sater v. Chrysler Grp. LLC, 2014 WL 11412674 (C.D. Cal. Oct. 7, 2014) 

52. Exhibit 52: Seneca Ins. Co. v. Hanover Ins. Co., 2017 WL 10434402 (C.D. Cal. Aug. 30, 

2017) 

53. Exhibit 53: Silas Braxton v. SEJ Assessment Management & Investment Co., 2020 WL 

9073068 (C.D. Cal. Oct. 22, 2020) 

54. Exhibit 54: Stambanis v. Tbwa Worldwide, Inc., 2020 WL 4060171 (C.D. Cal. July 20, 

2020) 
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55. Exhibit 55: Starbuzz Tobacco, Inc. v. Lorillard, Inc., 2013 WL 12131261 (C.D. Cal. July 

10, 2013) 

56. Exhibit 56: Townsend Farms v. Goknur Gida Maddeleri Enerji Imalat Ithalat Ihracat 

Ticaret Ve Sanayi A.S., 2016 WL 10570247 (C.D. Cal. June 2, 2016) 

57. Exhibit 57: Valentine v. GEP Cencast, LLC, 2014 WL 6679097 (Cal. Ct. App. Nov. 25, 

2014) 

58. Exhibit 58: Valley View Dev., Inc. v. U.S. ex rel. U.S. Army Corps of Engineers, 2011 WL 

2560215 (N.D. Okla. June 28, 2011) 

59. Exhibit 59: VBS Distrib., Inc. v. Nutrivita Labs., Inc., 2018 WL 9946319 (C.D. Cal. May 

7, 2018) 

60. Exhibit 60: Weeks v. La Quinta Holdings Inc., 2021 WL 230035 (C.D. Cal. Jan. 22, 2021) 

61. Exhibit 61: Williams v. City of Long Beach, 2020 WL 5983256 (C.D. Cal. July 21, 2020) 

62. Exhibit 62: Wonderful Real Est. Dev. LLC v. Laborers Int’l Union of N. Am. Loc. 220, 

2020 WL 91998 (E.D. Cal. Jan. 8, 2020) 

63. Exhibit 63: Worldwide Travel, Inc. v. Travelmate US, Inc., 2016 WL 1241026 (S.D. Cal. 

Mar. 30, 2016) 

64. Exhibit 64: Zeiger v. WellPet LLC, 2018 WL 3208160 (N.D. Cal. June 29, 2018) 

65. Exhibit 65: Ernst v. ZogSports Holdings LLC, 2019 WL 1423776 (C.D. Cal. Feb. 26, 

2019) 

66. Exhibit 66: In re Juliet Homes, LP, 2011 WL 6817928 (Bankr. S.D. Tex. Dec. 28, 2011) 

Dated: June 9, 2021  DLA PIPER LLP (US)

 /s/ John K. Lyons  

David B. Farkas (SBN 257137) 
John K. Lyons (admitted pro hac vice) 
Jeffrey S. Torosian (admitted pro hac vice) 
Joseph A. Roselius (admitted pro hac vice) 

Attorneys for the Chapter 7 Trustee 
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KeyCite history available
2014 WL 12589358

Only the Westlaw citation is currently available.
United States District Court, C.D. California.

Samir ABU-LUGHOD
v.

Suhail CALIS, et al.

CV 13-2792 DMG (RZx)
|

Filed 06/03/2014

Attorneys and Law Firms

Alexander S. Frid, Miller Barondess LLP, Los Angeles, 
CA, Denise Michelle Douglas, Aaron W. Knights, Haig 
V. Kalbian, Hisham A. Kassim, Kalbian Hagerty LLP, 
Washington, DC, for Samir Abu-Lughod.

Marina Vladimir Bogorad, Sarah Jane Peterson, Belinda 
M. Vega, Gerard P. Fox, Morgan E. Pietz, Law Offices of 
Gerard Fox Inc., Los Angeles, CA, for Suhail Calis, et al.

Proceedings: IN CHAMBERS—ORDER RE 
PLAINTIFF’S MOTION FOR LEAVE TO FILE 
FIRST AMENDED COMPLAINT [Doc. # 45]

The Honorable DOLLY M. GEE, UNITED STATES 
DISTRICT JUDGE

*1 On February 14, 2014, Plaintiff Samir Abu-Lughod 
filed a motion for leave to file a First Amended Complaint 
(“FAC”). [Doc. # 45.] On March 7, 2014, Defendants 
Suhail Calis, Tocali Inc., and ASCII Media, Inc. filed an 
opposition. [Doc. # 60.] On March 14, 2014, Abu-Lughod 
filed a reply. [Doc. # 61.]
 
The motion was scheduled for hearing on March 28, 
2014. On March 24, 2014, the Court took the motion 
under submission because it deemed the matter suitable 
for decision without oral argument. Fed. R. Civ. P. 78(b); 
C.D. Cal. L.R. 7-15.
 

I.

DISCUSSION

Abu-Lughod seeks leave to amend the Complaint to add 
Magdalene Calis, Suhail Calis’s wife, as a defendant. 
(Mot. at 1-7 [Doc. # 45-1].) Pursuant to Federal Rule of 
Civil Procedure 15(a)(2), “[t]he court should freely give 
leave [to amend] when justice so requires.” “[R]equests 
for leave should be granted with ‘extreme liberality.’ ” 
Moss v. U.S. Secret Serv., 572 F.3d 962, 972 (9th Cir. 
2009) (citation omitted) (quoting Fed. R. Civ. P. 15(a)(2); 
Owens v. Kaiser Found. Health Plan, Inc., 244 F.3d 708, 
712 (9th Cir. 2001)). A “court considers the following 
five factors to assess whether to grant leave to amend: (1) 
bad faith, (2) undue delay, (3) prejudice to the opposing 
party, (4) futility of amendment, and (5) whether plaintiff 
has previously amended his complaint.” In re W. States 
Wholesale Natural Gas Antitrust Litig., 715 F.3d 716, 738 
(9th Cir. 2013) (internal quotation omitted).
 
Abu-Lughod contends that amendment is appropriate 
under Rule 15 because discovery produced by Defendants 
suggests that Magdalene Calis was either (1) directly 
involved in her husband’s business, or (2) received funds 
Abu-Lughod invested which were intended to pay for 
business expenses. (Id. at 3.) Defendants conclusorily 
assert that Abu-Lughod seeks to add Magdalene Calis as a 
defendant in order to harass Calis, but they provide no 
evidence in support of this assertion and they fail to 
respond to Abu-Lughod’s arguments.
 
Defendants also argue that joinder of Magdalene Calis 
would not satisfy the requirements of Rule 20(a).1 (Opp’n 
at 2-3.) Federal Rule of Civil Procedure 20(a)(2), which 
allows for permissive joinder, provides that “[p]ersons ... 
may be joined in one action as defendants if: (A) any right 
to relief is asserted against them jointly, severally, or in 
the alternative with respect to or arising out of the same 
transaction, occurrence, or series of transactions or 
occurrences; and (B) any question of law or fact common 
to all defendants will arise in the action.” See also League 
to Save Lake Tahoe v. Tahoe Regional Planning Agency, 
558 F.2d 914, 917 (9th Cir. 1977). Even if these 
requirements are met, the Court must examine whether 
permissive joinder would “comport with the principles of 
fundamental fairness or would result in prejudice to either 
side.” Coleman v. Quaker Oats Co., 232 F.3d 1271, 1296 
(9th Cir. 2000) (internal quotations omitted). Rule 20 is to 
be “construed liberally in order to promote trial 
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convenience and to expedite the final determination of 
disputes, thereby preventing multiple lawsuits.” League to 
Save Lake Tahoe, 558 F.2d at 917.
 
*2 A plaintiff seeking to amend a complaint to add a 
defendant has the burden of demonstrating that the 
proposed amendment satisfies Rule 20(a). See Desert 
Empire Bank v. Insurance Co. of North America, 623 
F.2d 1371, 1374 (9th Cir. 1980) (plaintiff’s Rule 15 
motion to amend to add a defendant implicated Rule 20); 
see also 4 James Wm. Moore, et al., Moore’s Federal 
Practice § 20.02[2][a][iii] (3d ed. 1999) (a plaintiff 
seeking to amend to add a party “has the burden of 
demonstrating that the proposed restructuring of the 
litigation satisfies both requirements of the permissive 
party joinder rule”).
 
Here, Abu-Lughod’s proposed amendment to add 
Magdalene Calis satisfies the requirements of Rule 
20(a)(2). The gravamen of the Complaint is that Suhail 
Calis took funds from Abu-Lughod that were to be 
invested in a computer software business and transferred 
them to members of his family. (Compl. ¶¶ 10-28 [Doc. # 
1].) The proposed FAC alleges that Magdalene Calis 
received funds that Abu-Lughod entrusted to Suhail Calis 
for business purposes. (Proposed FAC ¶¶ 26, 29 [Doc. # 
45-3].) Indeed, Abu-Lughod’s proposed FAC alleges the 
same claims against Magdalene Calis as it does against 
the other Defendants. Accordingly, Abu-Lughod’s 
asserted right to relief against Magdalene Calis arises 
from the same transaction, occurrence, or series of 
transactions or occurrences and there are questions of fact 

and/or law common to all defendants. Fed. R. Civ. P. 
20(a). Defendants’ arguments to the contrary are 
inapposite, as they argue the merits of Abu-Lughod’s 
case, rather than address the requirements of Rule 20(a). 
(See Opp’n at 2-3.)
 

II.

CONCLUSION

In light of the foregoing, Abu-Lughod’s motion for leave 
to amend is GRANTED. Abu-Lughod shall file and serve 
the First Amended Complaint within seven days from the 
date of this Order. Defendants shall file their response 
within 15 days after service of the First Amended 
Complaint. The Court will issue an amended Scheduling 
Order consistent with the parties’ joint request for 
extension of pretrial and trial dates and deadlines [Doc. # 
78].
 

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2014 WL 12589358

Footnotes

1 Defendants use most of their brief to argue that the allegations in Abu-Lughod’s Complaint are not supported by “a scintilla of 
evidence.” (Opp’n at 3-5.) In the context of a motion for leave to amend, the Court does not consider the merits of a plaintiff’s 
case. Defendants may renew such arguments in a motion for summary judgment.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.

Case 2:19-ap-01382-SK    Doc 229-2    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Appendix     Page 8 of 525



Exhibit 2 

Case 2:19-ap-01382-SK    Doc 229-2    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Appendix     Page 9 of 525
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KeyCite history available
2010 WL 11478992

Only the Westlaw citation is currently available.
United States District Court, N.D. California,

San Jose Division.

ADVANCED MICROTHERM, INC., et al., 
Plaintiffs,

v.
NORMAN WRIGHT MECH. EQUIP. 

CORP., et al., Defendants.

NO. C 04-02266 JW
|

Signed 07/21/2010

Attorneys and Law Firms

John T. Williams, Hinkhouse Williams Walsh LLP, 
Chicago, IL, Joseph M. Alioto, Sr., Joseph Michelangelo 
Alioto, Jr., Theresa Driscoll Moore, Angelina 
Alioto-Grace, Alioto Law Firm, Russell F. Brasso, 
Foreman & Brasso, San Francisco, CA, Zane D. Negrych, 
Attorney at Law, San Jose, CA, for Plaintiffs.

Duane E. Clapp, Jr., Clapp Moroney Bellagamva & 
Vucinich a Professional Corporation, Daly City, CA, 
Robert H. Bunzel, Michael David Abraham, John J. 
Bartko, John Francis McLean, Bartko Zankel Tarrant & 
Miller a Professional Corporation, Howard Ira Miller, 
Mintz Levin, Matthew A. Fischer, Sedgwick LLP, San 
Francisco, CA, George Fred Salamy, McCurdy & Fuller 
LLP, Menlo Park, CA, Lisa Dritsas Wright, Norman S. 
Wright Mechanical Equipment Co., Brisbane, CA, 
Thomas Charles Tagliarini, Law Offices of Thomas C. 
Tagliarini, William James McGahan, LeCarie Shalece 
Whitfield, William Hugh McInerney, Jr., McInerney & 
Dillon, P.C., Cassiana Aaronson, Keller Fishback & 
Jackson LLP, Oakland, CA, Annabel Hayoung Chang, 
Law Offices of Richard C.J. Wahng, Fremont, CA, Gary 
Alexander Sloboda, Esq., Flynn/Williams LLP, Sloan C. 
Bailey, Flynn / Williams LLP, San Rafael, CA, for 
Defendants.

ORDER RE: FINAL ROUND OF DISPOSITIVE 
MOTIONS

JAMES WARE, United States District Judge

*1 Presently before the Court are the final round of 
dispositive Motions in preparation for the September 
2010 trial:

(1) Plaintiffs’ Motion to Vacate or Modify Court’s 
Order Granting Norman Wright’s Partial Summary 
Judgment Re Lack of Standing to Assert 
Price-Fixing or Bid-Rigging Claims; or 
Alternatively, Motion to Reinstate Plaintiffs’ Per Se 
Illegal Bid Rigging Claim Against Norman S. 
Wright (“NSW”), Tempco, Inc., AMEC, Inc., and 
F.W. Spencer & Son, Inc. (“FWS”);1

(2) Defendant NSW’s Motion for Partial Summary 
Judgment Against Plaintiffs for Claims of 
Monopolization, Attempted Monopolization, 
Exclusive Dealing and Tying;2

(3) Defendant FWS’ Motion for Summary Judgment 
or in the Alternative Summary Adjudication;3

(4) Plaintiffs’ Motion for Order Regarding 
Defendants’ Claims of Indemnity or Contribution;4

(5) Plaintiffs’ Motion for Partial Summary Judgment 
Re Commercial Bribery Against both Defendants 
NSW and FWS;5

(6) Defendant NSW’s Motion for Partial Summary 
Judgment against Plaintiffs’ Claims Under 15 U.S.C. 
§ 13(c) and Cal. Bus. & Prof. Code § 17045;6

(7) Defendant NSW’s Motion to Sever the Claims 
Against Defendant FWS;7

(8) Defendant NSW’s Motion to Exclude Plaintiffs’ 
Expert Richard Sexton’s Opinion and Testimony 
Based on Payroll Methodology;8

(9) Defendant NSW’s Motion to Exclude Plaintiffs’ 
Expert Victor Neuman’s Fifth Opinion and 
Testimony Re his Survey;9 and
(10) Defendant NSW’s Ex Parte Application for 
Leave to File a Motion for Terminating Sanctions.10

 
The Court conducted a hearing on June 28, 2010. 
Pursuant to the Court’s June 18, 2010 Order,11 the Court 
heard oral argument only on the following motions: (1) 
Defendant NSW’s Motion for Summary Judgment Re 
Antitrust Claims, and (2) Defendant NSW’s Motion Re 
Richard Sexton. The Court took all other motions under 
submission without oral argument. (See id. at 2-3.) On the 
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same day, the Court conducted an evidentiary hearing 
pursuant to Daubert v. Merrell Dow Pharmaceuticals, 
Inc.12 in connection with Plaintiffs’ proffered expert, 
Richard Sexton, and his opinion regarding market share 
based on his payroll methodology and data. (See id. at 1.)
 
*2 Based on the papers submitted to date and oral 
argument, the Court GRANTS in part and DENIES in 
part Defendant NSW’s Motion for Summary Judgment 
Re Antitrust Claims, GRANTS Defendant NSW’s Motion 
to Exclude Plaintiffs’ Expert Richard Sexton’s Opinion 
Re market share based on payroll methodology, GRANTS 
Defendant NSW’s Motion to Exclude Plaintiffs’ Expert 
Victor Neuman’s Opinion, and DENIES all other 
Motions.
 

A. Standards

1. Motion for Partial Summary Judgment
Although motions for partial summary judgment are 
common, Rule 56 of the Federal Rules of Civil Procedure, 
which governs summary judgment, does not contain an 
explicit procedure entitled “partial summary judgment.” 
However, partial summary judgment is inherent in that 
Rule 56(a) provided for summary judgment on “all or part 
of the claim.” Thus, a party may move for summary 
judgment on the liability issues in a claim, leaving the 
issue of damages, for example, for trial.
 
The purpose of summary judgment “is to isolate and 
dispose of factually unsupported claims or defenses.” 
Celotex v. Catrett, 477 U.S. 317, 323-24 (1986). Thus, 
partial summary judgment may be used to dispose of a 
factually unsupported claim or affirmative defense.
 
As with a motion on the entire claim, under Rule 56(c), 
partial summary judgment is proper “if the pleadings, 
depositions, answers to interrogatories, and admissions on 
file, together with the affidavits, if any, show that there is 
no genuine issue as to any material fact and that the 
moving party is entitled to judgment [on a part of the 
claim or an affirmative defense] as a matter of law.” Fed. 
R. Civ. P. 56(c). The moving party “always bears the 
initial responsibility of informing the district court of the 
basis for its motion, and identifying the evidence which it 
believes demonstrates the absence of a genuine issue of 
material fact.” Celotex, 477 U.S. at 323. The non-moving 
party must then identify specific facts “showing a genuine 
issue for trial.” Fed. R. Civ. P. 56(e).

 
When evaluating a motion for partial or full summary 
judgment, the court views the evidence through the prism 
of the evidentiary standard of proof that would pertain at 
trial. Anderson v. Liberty Lobby Inc., 477 U.S. 242, 255 
(1986). The court draws all reasonable inferences in favor 
of the non-moving party, including questions of 
credibility and of the weight that particular evidence is 
accorded. See, e.g., Masson v. New Yorker Magazine, 
Inc., 501 U.S. 496, 520 (1992). The court determines 
whether the non-moving party’s “specific facts,” coupled 
with disputed background or contextual facts, are such 
that a reasonable jury might return a verdict for the 
non-moving party. T.W. Elec. Serv. v. Pac. Elect. 
Contractors, 809 F.2d 626, 631 (9th Cir. 1987). In such a 
case, partial summary judgment is inappropriate. 
Anderson, 477 U.S. at 248. However, where a rational 
trier of fact could not find for the non-moving party based 
on the record as a whole, there is no “genuine issue for 
trial.” Matsushita Elec. Indus. Co. v. Zenith Radio, 475 
U.S. 574, 587 (1986).
 

2. Fed. R. Evid. 702
Federal Rule of Evidence 702 requires that a testifying 
expert be “qualified as an expert by knowledge, skill, 
experience, training, or education.” Fed. R. Evid. 702. 
The threshold for qualification is low, a minimal 
foundation of knowledge, skill, and experience suffices. 
Hangarter v. Provident Life & Accident Ins. Co., 373 F.3d 
998, 1015-16 (9th Cir. 2004); see also Thomas v. Newton 
Int’l Enterprises, 42 F.3d 1266, 1269 (9th Cir. 1994). 
When faced with a proffer of expert testimony, a district 
court must determine whether the testimony is both 
reliable and relevant. Daubert v. Merrell Dow Pharms., 
Inc., 509 U.S. 579, 589 (1993) (“Daubert I”). The court 
has broad discretion in assessing both requirements. See 
United States v. Alatorre, 222 F.3d 1098, 1100 (9th Cir. 
2000).
 
*3 The reliability requirement ensures “that an expert, 
whether basing testimony on professional studies or 
personal experience, employs in the courtroom the same 
level of intellectual rigor that characterizes the practice of 
an expert in the relevant field.” Kumho Tire Co. v. 
Carmichael, 526 U.S. 137, 152 (1999). The offering party 
must show by a preponderance of the evidence (1) that the 
expert is qualified to render the opinion and (2) that the 
opinion offered has adequate support. Daubert I, 509 U.S. 
at 588-90. Expert testimony is not admissible if it is 
speculative. See Gen. Elec. v. Joiner, 522 U.S. 136, 146 
(1997). To satisfy the relevance requirement, the 
proffered expert testimony must assist the trier of fact in 
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understanding or determining a fact in issue. Daubert I, 
509 U.S. at 591. In assessing relevance, the court must 
look to the governing substantive legal standard. See 
Daubert v. Merrell Dow Pharms., Inc., 43 F.3d 1311, 
1320 (9th Cir. 1995) (“Daubert II”).
 

B. Discussion
The full factual background of this case has been laid out 
extensively in the Court’s prior Orders.13 The Court 
addresses the relevant facts and procedural history to the 
extent they implicate the present Motions below.
 

1. Plaintiffs’ Motion to Vacate Order Re 
Price-Fixing and Bid-Rigging Claims

Plaintiffs move to vacate or modify the Court’s October 
15, 2009 Order. Plaintiffs contend that although they were 
not harmed by a conspiracy to fix high prices, they have 
standing to bring price-fixing claims because such 
conduct was the motive for other exclusionary acts aimed 
at eliminating independent competitors.14

 
In its October 15, 2009 Order, the Court held that “a 
competitor in the same market cannot have standing to 
assert a claim for a price-fixing scheme which results in 
artificially high prices.” (October 15, 2009 Order at 4.) 
Even assuming Defendants colluded to drive up bidding 
prices, Plaintiffs would suffer no injury as a result, and 
thus Plaintiffs do not have standing to bring a claim 
arising from such conduct. (Id.) On November 13, 2009, 
the Court issued an Order Denying Plaintiffs’ Motion for 
Leave to File a Motion for Reconsideration. (hereafter, 
“November 13 Order,” Docket Item No. 1173.) In its 
November 13 Order, the Court considered two additional 
cases that Plaintiffs presented in support of their standing 
to bring price-fixing and bid-rigging claims,15 but the 
Court found that neither case provided a sufficient basis 
for reconsidering the October 15 Order.
 
Despite the Court’s denial of their previous request for 
leave to move for reconsideration, and without requesting 
further leave as required under Civ. L.R. 7-9(a), Plaintiffs 
now ask the Court to vacate or modify its October 15, 
2009 Order. Relying on Story Parchment Co., a case that 
the Court already addressed and found distinguishable in 
its November 13 Order, Plaintiffs contend that Defendants 
conspired to exclude them from the HVAC market so that 
Defendants could later fix artificially high prices. 

However, Plaintiffs fail to present the Court with any new 
evidence of predatory pricing, and instead merely assert a 
new theory of bid-rigging, contending that Defendants’ 
bid-rigging practice was the motive for other exclusionary 
acts, supported only by the testimony of Defendants’ 
expert stating that it would not be an “illogical 
assumption” that one motive of a bid-rigging conspiracy 
“might be to attempt to eliminate [a] competitor in order 
to return to bid-rigging.”16 Plaintiffs cannot meet their 
burden to show standing by putting forward a vague 
theory supported only by generalized evidence. Moreover, 
evidence, however tenuous, of Defendants’ motive does 
not substitute for evidence that Defendants’ alleged 
price-fixing or bid-rigging conduct caused Plaintiffs 
antitrust injury.
 
*4 Accordingly, the Court DENIES Plaintiffs’ Motion to 
Vacate Order Re Price-Fixing and Bid-Rigging Claims.
 

2. Defendant NSW’s Motion for Partial Summary 
Judgment Re Monopolization, Attempted 
Monopolization, Exclusive Dealing, and Tying 
Claims

a. Monopolization and Attempted Monopolization

Defendant NSW contends that Plaintiffs have not 
established that Defendant NSW has market or monopoly 
power in the relevant market, which is an essential 
element of all of their antitrust claims. (NSW’s Motion 
for Summary Judgment Re Antitrust Claims at 2.)
 
The Ninth Circuit has defined the relevant market as the 
field in which meaningful competition exists, or “the 
group of sellers or producers who have the actual or 
potential ability to deprive each other of significant levels 
of business.” Image Technical Svcs., Inc. v. Eastman 
Kodak Co., 125 F.3d 1195, 1202-03 (9th Cir. 1997) 
(internal quotation and citation omitted). “Ultimately, 
what constitutes a relevant market is a factual 
determination for the jury.” Id. at 1203. Once the relevant 
market is defined, the court must determine whether the 
defendant has monopoly power in that market. 
“Monopoly power is the power to control prices or 
exclude competition.” Id. at 1202. A plaintiff may prove 
monopoly power, otherwise referred to as market power, 
by either direct or circumstantial evidence. Id. When 
proving monopoly power by circumstantial evidence, a 
plaintiff must show (1) “that the defendant owns a 
dominant share of the market” and (2) “that there are 
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significant barriers to entry and ... existing competitors 
lack the capacity to increase their output in the short run.” 
Id. The Ninth Circuit has recognized that “a market share 
of less than 50 percent is presumptively insufficient to 
establish market power” for a monopolization claim, 
while “a market share of 30 percent is presumptively 
insufficient to establish the power to control price” for an 
attempted monopolization claim. Rebel Oil Co., Inc. v. 
Atlantic Richfield Co., 51 F.3d 1421, 1438 (9th Cir. 
1995).
 

i. Relevant Market

Here, both of the parties’ respective experts agree that the 
relevant geographic market is Northern California, 
although they disagree as to whether Fresno and Reno 
should be included.17 Both of the experts also agree that 
the relevant product market is the distribution, sale, and 
service of HVAC equipment for commercial, industrial, 
and institutional projects (including hi-rise apartment 
buildings but not single family homes).18 However, the 
experts disagree as to whether the relevant product market 
includes both “wet-side” and “dry-side” products, or if it 
is limited to dry-side products only.19 In light of the 
differences in opinion between the two experts regarding 
the relevant product market, the Court finds that there is a 
genuine issue of material fact as to that issue.
 

ii. Market Power

*5 The experts disagree even more strenuously as to the 
calculation of Defendant NSW’s market share. 
Defendants’ expert, Dr. Michael Akemann, concluded 
that Defendant NSW’s market share averages between 
22.1% and 23.2% for the period between 1997-2006, 
depending on whether Fresno is included in the 
geographic market. (Akemann Report at 35-42.) 
Plaintiffs’ expert, Dr. Richard Sexton, on the other hand, 
concluded that Defendant NSW’s market share rose 
steadily from 35.2% in 2002 to 88.1% in 2007. (Sexton 
Report at 7-14.) Defendant NSW moves to exclude Dr. 
Sexton’s opinion and testimony based on his payroll 
methodology.20

 
Plaintiffs offer Dr. Sexton’s opinion as to Defendant 
NSWs’ market share from 2002 to 2007. One of two 
methods of computing market share offered by Dr. Sexton 
is based on payroll data. (Sexton Report at 7-8.) “Payroll 
data” includes “payments to employees and to company 

officers, as well as fringe benefits including medical and 
pension.” (Id. at 12.) Dr. Sexton computes Defendant 
NSW’s market share by comparing its payroll in the 
relevant time period to the total payroll (based on Census 
Bureau data) in Northern California for “warm air heating 
and air-conditioning equipment and supplies merchant 
wholesalers.” (Id. at 8, 14.)
 
To establish the reliability of his payroll method of 
computing market share, Dr. Sexton relies on the 
following book: Scherer, F. M., Industrial Market 
Structure and Economic Performance 56 (1980). (See 
Sexton Report at 7 n.1.) Dr. Sexton acknowledges that the 
book uses the term “employment,” not “payroll,” as one 
proxy for computing market share. (Sexton Depo. at 
91:19-92:1.) Dr. Sexton has never seen employment or 
payroll discussed as a proxy for sales in any other 
publication, and he has never used payroll as a proxy for 
sales in any other antitrust case on which he worked. 
(Sexton Depo. at 85:9-87:22, 90:1-14.) Dr. Sexton 
admitted that different business in the industry may have 
different business models that yield different correlations 
between a company’s payroll and its market share. 
(Sexton Depo. at 94:9-95:16, 96:17-98:1.)
 
In support of its motion to exclude Dr. Sexton’s opinion, 
Defendant NSW offers a declaration of Professor Scherer, 
the author of the textbook, as well as a declaration from 
its expert Michael Akemann.21 Professor Scherer states 
that he used the term “employment” to mean headcount. 
(Scherer Decl. ¶¶ 1-3.) He did not intend the term 
“employment” to include “payroll” because payroll is not 
a good proxy for measuring market share of sales in a 
market. (Id. ¶ 5.) Both Professor Scherer and Dr. 
Akemann state that they have never seen payroll used to 
compute market share in any literature or conference. (Id. 
¶ 4; Akemann Decl. ¶ 4.)
 
At the evidentiary hearing, Dr. Sexton testified that he 
used payroll data as a proxy for market share of sales 
because he did not have all the necessary sales data for 
years 2003 to 2007. He confirmed that he has never seen 
employment or payroll discussed as a proxy for sales in 
any publication other than the book on which he relies, 
and that he has never used payroll as a proxy for sales in 
any other antitrust case on which he worked. Dr. Sexton 
testified that payroll market share is a reliable way to 
show sales market share because an increase in payroll 
correlates with an increase in sales. However, when 
questioned by the Court, Dr. Sexton could not provide an 
exact method by which he would compute an actual 
percentage of sales market share based on payroll market 
share. Dr. Sexton also testified that he chose not to use an 
alternative source of sales data published by McGraw-Hill 
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called the “Dodge Report,” which was used by Defendant 
NSW’s expert, Dr. Akemann, because, in Dr. Sexton’s 
opinion, the Dodge Report was not sufficiently reliable. 
Dr. Sexton conceded that the Dodge Report was available 
for the time period at issue. Dr. Akemann testified that the 
Dodge Report is reliable and is used by the U.S. Census 
Bureau in compiling certain of its reports. For the reasons 
stated on the record, and in light of Dr. Sexton’s failure to 
demonstrate that payroll market share is a reliable way to 
compute an actual amount of sales market share—as 
opposed to the general statement that the two statistics are 
correlated—the Court finds Dr. Sexton’s payroll data 
method of computing market share insufficiently reliable.
 
*6 Accordingly, the Court GRANTS Defendant NSW’s 
Motion to Exclude Dr. Sexton’s report and testimony to 
the extent he relies on the payroll methodology and data.22 
In light of the Court’s finding that Dr. Sexton may not 
rely on his payroll methodology to calculate market share, 
the Court analyzes Plaintiffs’ claims using only 
calculations of market share derived from sales data.
 
In his Report, Dr. Sexton provides a calculation of 
Defendant NSW’s market share based on an analysis of 
sales data for the year 2002 only. (See Sexton Report at 8, 
Table 1.) In that year, Dr. Sexton estimates that Defendant 
NSW had a share in the relevant market of 35.2%. (See 
Sexton Report at 12, Table 1.) Dr. Akemann, on the other 
hand, provided calculations of Defendant NSW’s market 
share for the years 1997-2006 ranging from 17.8% in 
1997 to 22.1% in 2006, averaging 22.1% for the entire 
time span. (See Akemann Report at 35-42.) Plaintiffs and 
Defendant NSW each attack the sales-based market share 
calculations of the other’s expert–Plaintiffs on the ground 
that Dr. Akemann included in his calculation products 
that are not part of the product market at issue in this 
case,23 and Defendant NSW on the ground that Dr. Sexton 
erroneously included sales data for Defendant NSW’s 
offices outside of the relevant geographic market.24

 
Even assuming Dr. Sexton’s sales-based market share 
calculation for 2002 is accurate, Plaintiffs have failed to 
present any evidence that Defendant NSW’s share of the 
relevant market exceeded the minimum threshold of 50% 
necessary for a monopolization claim. Since their own 
expert’s calculation of 35.2% market share cannot 
overcome the presumption of insufficiency under Rebel 
Oil, the Court finds that there is no genuine issue of 
material fact as to an essential element of Plaintiffs’ 
monopolization claim.25

 
*7 As to Plaintiffs’ attempted monopolization claim, Dr. 
Sexton’s 35.2% market share calculation is a sufficient 
showing to meet the market power element under Rebel 

Oil. At his deposition, Dr. Sexton admitted that in 
calculating Defendant NSW’s market share for 2002, he 
may have included sales data for Defendant NSW’s 
offices in Los Angeles, the California Central Coast, Las 
Vegas, and the Pacific Islands.26 Dr. Akemann 
recalculated Defendant NSW’s market share using the 
same data as Dr. Sexton, but took out any sales associated 
with offices outside of the relevant geographic market, 
and reduced Dr. Sexton’s market share figure to 28.2%.27 
Dr. Sexton stated in a subsequent declaration that he did 
not agree with Dr. Akemann’s recalculation of Dr. 
Sexton’s market share figure.28

 
The Court finds that the disagreement between the two 
experts as to whether Defendant NSW’s market share 
exceeded 30% creates a genuine issue of material fact as 
to whether Plaintiffs have demonstrated sufficient market 
power to support an attempted monopolization claim. 
Furthermore, Dr. Akemann’s own calculations of 
Defendant NSW’s market share come exceedingly close 
to the 30% threshold–reaching 29.9% in 2004 when 
excluding Fresno from the geographic market. (Akemann 
Report, Ex. 1.) Since the 30% baseline for an attempted 
monopolization claim is not absolute, and only creates a 
presumption of insufficient market power,29 the Court 
finds that summary adjudication of Plaintiffs’ attempted 
monopolization claim is inappropriate on the basis of 
insufficient market share.
 
Accordingly, the Court DENIES Defendant NSW’s 
Motion for Summary Judgment Re Antitrust Claims as to 
Plaintiffs’ attempted monopolization claims on the ground 
that there is an insufficient showing of market share.
 

iii. Barriers to Entry

Defendant NSW contends that there are no significant 
barriers to entry for the HVAC distribution market in 
Northern California. (NSW’s Motion for Summary 
Judgment Re Antitrust Claims at 9.) Plaintiffs respond 
that Defendant NSW’s exclusive contracts to distribute 
certain HVAC products combined with evidence of flat 
spec’ing practices on HVAC projects are sufficient to 
create a genuine issue of material fact as to whether there 
are significant barriers to entry.30

 
As the Ninth Circuit has explained,

A § 2 plaintiff, establishing monopoly power by 
circumstantial evidence, must establish more than just 
market share. Even a 100% monopolist may not exploit 
its monopoly power in a market without entry barriers. 
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A § 2 plaintiff must show that new competitors face 
high market barriers to entry and that current 
competitors lack the ability to expand their output to 
challenge a monopolist’s high prices. Barriers to entry 
“must be capable of constraining the normal operation 
of the market to the extent that the problem is unlikely 
to be self-correcting.” Common entry barriers include: 
patents or other legal licenses, control of essential or 
superior resources, entrenched buyer preferences, high 
capital entry costs and economies of scale.

Image Technical Servs., 125 F.3d 1195, 1208 (9th Cir. 
1997).
 
Although Defendant NSW’s expert opines that there are 
no significant barriers to entry for the HVAC distribution 
market in Northern California,31 the Court finds that the 
evidence of Defendant NSW’s exclusive contracts to 
distribute certain HVAC products and flat spec’ing 
practices on HVAC projects is sufficient to create a 
genuine issue of material fact as to whether there are 
significant barriers to entry.
 
*8 In sum, the Court finds that Plaintiffs’ evidence of 
Defendant NSW’s market share is insufficient to support 
Plaintiffs’ monopolization claims, but sufficient to 
support Plaintiffs’ attempted monopolization claims. 
Accordingly, the Court GRANTS Defendant NSW’s 
Motion for Summary Judgment Re Antitrust Claims as to 
Plaintiffs’ monopolization claims, but DENIES Defendant 
NSW’s Motion for Summary Judgment Re Antitrust 
Claims as to Plaintiffs’ attempted monopolization claims.
 

b. Tying

Defendant NSW moves for summary judgment as to 
Plaintiffs’ tying claims on the ground that Plaintiffs failed 
to define the relevant tying product market or demonstrate 
that Defendant NSW has market power in the tying 
product market. (NSW’s Motion for Summary Judgment 
Re Antitrust Claims at 19-21.) Plaintiffs respond that 
Defendant NSW’s coercion of engineers to flat-spec 
products represented exclusively by Defendant NSW 
functioned in each instance to create infinite market 
power with respect to each flat-spec’ed product. 
(Plaintiffs’ Opposition to NSW’s Motion for Summary 
Judgment Re Antitrust Claims at 11-12.)
 
A tying arrangement is an “agreement by a party to sell 
one product but only on the condition that the buyer also 
purchases a different product, or at least agrees that he 
will not purchase that product from any other supplier.” 
Eastman Kodak Co. v. Image Technical Services, Inc., 

405 U.S. 451, 461 (1992). Such arrangements are 
proscribed by both Section 1 of the Sherman Act and 
Section 3 of the Clayton Act. 15 U.S.C. §§ 1, 14. The 
analysis of a tying arrangement under both provisions are 
virtually the same. Airweld, Inc. v. Airco, Inc., 742 F.2d 
1184, 1189 n.2 (9th Cir. 1984). The “essential 
characteristic” of an unlawful tying arrangement is the 
“seller’s exploitation of its control over the tying product 
to force the buyer into the purchase of a tied product that 
the buyer either did not want at all, or might have 
purchased elsewhere on different terms.” Jefferson Parish 
Hospital District No. 2 v. Hyde, 466 U.S. 2, 12 (1984).
 
The Supreme Court has held that “in all cases involving a 
tying arrangement, the plaintiff must prove that the 
defendant has market power in the tying product.” Illinois 
Tool Works, Inc. v. Independent Ink, Inc., 547 U.S. 28, 
46 (2006). As discussed in relation to Plaintiffs’ 
monopolization claims, market power can only be 
demonstrated once the relevant market has been defined. 
See Rebel Oil, 51 F.3d at 1434.
 
Here, Plaintiffs do not allege a tying market in their 
pleadings, but assert two alternative definitions of the 
tying market in their Opposition brief. First, Plaintiffs 
contend that the tying product market is defined by the 
design specifications for each individual project on which 
flat-spec’ing occurs. (Plaintiffs’ Opposition to NSW’s 
Motion for Summary Judgment Re Antitrust Claims at 
11-12.) Plaintiffs contend that by definition, Defendant 
NSW has a 100% share of the market for a tying product 
where that product has been flat-spec’ed for a particular 
project and Defendant NSW is the exclusive distributor of 
that product. The Court finds that Plaintiffs define the 
tying market far too narrowly. While Defendant NSW’s 
exclusive ability to distribute a flat-spec’ed product may 
prevent competitors from participating in one particular 
project, it does not follow that competition is harmed as to 
any other project that involves HVAC products. Plaintiffs 
have simply failed to provide any evidence whatsoever 
that a single project where flat spec’ing occurs is a 
relevant market.
 
*9 Plaintiffs second theory, although not stated explicitly, 
is that the tying product market is the broader market for 
HVAC product distribution. In fact, Plaintiffs themselves 
define the relevant market in this case as warm-air HVAC 
equipment sold to commercial, industrial, and institutional 
users or their agents. (Id. at 15.) Defining the market in 
this manner is equally problematic, however, for the 
opposite reason. The market for HVAC products 
generally includes both the alleged tying product and the 
tied products. Since by definition, tying can only occur 
between products in two distinct markets, a tying claim 
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cannot be maintained where the market is defined to 
encompass both products.
 
Since Plaintiffs have failed to define an adequate tying 
market, it is impossible for Plaintiffs to demonstrate that 
Defendants have sufficient market power to sustain their 
tying claim. Accordingly, the Court GRANTS Defendant 
NSW’s Motion for Summary Judgment Re Antitrust 
Claims as to Plaintiffs’ tying claims.
 

c. Exclusive Dealing

Defendant NSW moves for summary judgment on 
Plaintiffs’ exclusive dealing claim on the grounds that (1) 
any contracts between Defendant NSW and 
manufacturers of HVAC parts did not foreclose 
competition in the relevant market, and (2) Plaintiffs have 
not adequately defined the relevant market. (NSW’s 
Motion for Summary Judgment Re Antitrust Claims at 
21-23.) Plaintiffs contend that each of the allegedly 
unlawful tying relationships inherently constitutes an 
exclusive deal under Section 3 of the Clayton Act.32

 
Under Section 3 of the Clayton Act, it is “unlawful for 
any person ... make a sale or contract for sale of goods ... 
on the condition, agreement, or understanding that the 
lessee or purchaser thereof shall not use or deal in the 
goods ... of a competitor ... of the lessor or seller, where 
the effect ... may be to substantially lessen competition or 
tend to create a monopoly.” 15 U.S.C. § 14. Antitrust law 
places this limit on exclusive dealing contracts, in which a 
buyer is obligated to deal only with a particular seller of a 
product or service, due to their “tendency to foreclose 
existing competitors or new entrants from competition in 
the covered portion of the relevant market during the term 
of the agreement.” Omega Envtl. v. Gilbarco, Inc., 127 
F.3d 1157, 1162 (9th Cir. 1997).
 
Unlike tying arrangements, however, exclusive dealing 
contracts are analyzed under the rule of reason. This is 
because, in addition to the potential 
competition-enhancing effects of exclusive dealing 
arrangements, “virtually every contract to buy forecloses 
or excludes alternative sellers from some portion of the 
market, namely the portion consisting of what was 
bought.” Id. (citing Barry Wright Corp. v. ITT Grinnell 
Corp., 724 F.2d 227, 236 (1st Cir. 1983)). Accordingly, 
“only those arrangements whose probable effect is to 
foreclose competition in a substantial share of the line of 
commerce affected” violate Section 3 of the Clayton Act. 
Id. (citing Tampa Electric Co. v. Nashville Coal Co., 365 
U.S. 320, 327 (1961)).

 
Here, Plaintiffs have produced evidence that for projects 
on which one part sold by Defendant NSW was flat 
spec’ed (i.e., determined to have no known equal and was 
therefore required for that project), Defendant NSW 
would submit a “bundled” bid in which the project owner 
would be required to purchase a bundle of parts from 
Defendant NSW.33 Project owners understood that they 
had no choice but to accept the bundled bid, because if 
they did not, then Defendant NSW would simply refuse to 
sell the flat spec’ed part individually.34 Defendant NSW’s 
“bundling” gave it the power to charge supra-competitive 
prices.35

 
*10 Plaintiffs also offer the opinion of their expert, Dr. 
Sexton, that the relevant product market is the dry-side 
HVAC equipment market for sale to commercial, 
industrial, and institutional users. (See Sexton Report at 
¶¶ 1-2.) To show that the alleged exclusive dealing 
“substantially lessen[ed] competition or tend[ed] to create 
a monopoly,” Plaintiffs offer the same evidence as offered 
for their other anti-trust claims. Since the Court has 
already found Plaintiffs’ evidence sufficient to support a 
claim of attempted monopolization, the Court finds it 
sufficient to show that Defendant NSW’s alleged 
exclusive dealing “tend[ed] to create a monopoly.” Thus, 
the Court finds that Plaintiffs have presented sufficient 
evidence to create a triable issue of fact as to their claim 
for exclusive dealing.
 
Accordingly, the Court DENIES Defendant NSW’s 
Motion for Summary Judgment Re Antitrust Claims as to 
exclusive dealing.
 

3. Defendant FWS’ Motion for Summary Judgment
Defendant FWS moves for summary judgment as to all 
claims against it on the grounds, inter alia, that (1) 
Plaintiffs and Defendant FWS are not participants in the 
same market, and (2) Plaintiffs have not produced 
sufficient evidence that Defendant FWS conspired with 
Defendant NSW to exclude Plaintiffs from the HVAC 
market to create a triable issue of fact. (Defendant FWS’ 
Motion for Summary Judgment at 1.)
 
To have antitrust standing, “the injured party [must] be a 
participant in the same market as the alleged 
malefactors.” Amarel v. Connell, 102 F.3d 1494, 1508 
(9th Cir. 1996) (internal quotations and citations omitted). 
However, antitrust standing is not strictly limited to 
competitors and consumers. Am. Ad Mgmt., Inc. v. Gen. 
Tel. Co. of Cal., 190 F.3d 1051, 1054 (9th Cir. 1999). 
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“While consumers and competitors are most likely to 
suffer antitrust injury, there are situations in which other 
market participants can suffer antitrust injury. Not 
surprisingly, courts routinely recognize the antitrust 
claims of market participants other than consumers or 
competitors.”36

 
Here, as previously discussed, it is undisputed that the 
relevant product market is the distribution, sale, and 
service of HVAC equipment for commercial, industrial, 
and institutional projects.37 By Plaintiffs’ own admission, 
Defendant FWS is a mechanical engineering contractor 
and sub-contractor, which specializes in the design and 
installation of HVAC systems, while Plaintiffs are 
representatives of manufacturers of HVAC systems.38 
Thus, it is clear that Defendant FWS is not a direct 
competitor of Plaintiffs. However, the fact that Defendant 
FWS does not directly distribute, sell, or service HVAC 
systems39 does not mean they do not participate in the 
same market as Plaintiffs. In fact, Defendant FWS admits 
that as a mechanical engineering contractor, it is a 
customer of mechanical equipment representatives such 
as Plaintiffs and Defendant NSW.40 The Court finds that 
as a customer of HVAC systems, Defendant FWS 
participates in the same market as Plaintiffs, who 
distribute and sell HVAC systems on behalf of the 
manufacturers.
 
*11 In support of their contention that Defendant FWS 
conspired with Defendant NSW to exclude Plaintiffs from 
the relevant market, Plaintiffs present evidence that, 
among other things, (1) Defendant FWS earned 
abnormally high profits on the eight projects that it 
worked on with Defendant NSW,41 and (2) contrary to its 
own policy, Defendant FWS accepted Defendant NSW’s 
high bid over Plaintiffs’ lower bid on the Moscone Center 
Project.42 When Plaintiffs’ counsel confronted Defendant 
FWS principal William Spencer at deposition regarding 
Defendant FWS accepting Defendant NSW’s higher bid 
over Plaintiffs’ lower bid, Mr. Spencer responded, “I’m 
surprised–this must not be all-inclusive. That’s all I could 
think of. Or maybe it wasn’t–I don’t know. But I know 
that we would normally use the lowest price.” (Id. at 
455:6-9.) The Court finds that Mr. Spencer’s explanation, 
especially when viewed in connection with the evidence 
of Defendant FWS’ abnormally-high profits, leaves open 
significant questions regarding the nature of the dealings 
between Defendant FWS and Defendant NSW that could 
lead a reasonable jury to infer that the two companies 
conspired to exclude Plaintiffs from the commercial 
HVAC market.
 
Accordingly, the Court DENIES Defendant FWS’ Motion 
for Summary Judgment.43

 

4. Plaintiffs’ and Defendant NSW’s Motions Re 
Commercial Bribery

Plaintiffs and Defendant NSW each move for summary 
judgment as to Plaintiffs’ claims for commercial bribery. 
Plaintiffs’ Motion relies solely on Cal. Bus. & Prof. Code 
§ 17045, while Defendant NSW’s Motion relies on both 
Cal. Bus. & Prof. Code § 17045 and the Robinson-Patman 
Act Section 2(c), 15 U.S.C. § 13(c).
 
Plaintiffs contend that the evidence conclusively shows 
that both Defendants engaged in a scheme in which they 
bribed project owners to specify and purchase Defendant 
NSW’s products rather than those of its competitors, such 
as Plaintiffs. (Plaintiffs’ MSJ Re Bribery at 1.) 
Defendants contend that (1) the operative complaint does 
not contain a cause of action for commercial bribery 
under § 17045, (2) mechanical engineering firms and 
employees are not customers of Defendant NSW and 
therefore the alleged bribery is not within the scope of 15 
U.S.C. § 13(c), (3) Plaintiffs have not shown the requisite 
flow of relevant persons or activities in interstate or 
international commerce, and (4) Plaintiffs have presented 
no evidence of harm to competition or any other 
damages.44

 
*12 Section 2(c) of the Robinson-Patman Act states:

It shall be unlawful for any person engaged in 
commerce, in the course of such commerce, to pay or 
grant, or to receive or accept, anything of value as a 
commission, brokerage, or other compensation, or any 
allowance or discount in lieu thereof, except for 
services rendered in connection with the sale or 
purchase of goods, wares, or merchandise, either to the 
other party to such transaction or to an agent, 
representative, or other intermediary therein where 
such intermediary is acting in fact for or in behalf, or is 
subject to the direct or indirect control, of any party to 
such transaction other than the person by whom such 
compensation is so granted or paid.

15 U.S.C. § 13(c). “The reach of section 2(c) extends only 
to persons and activities which are themselves within the 
flow of commerce among the states or with foreign 
nations, but does not extend to all activities which affect 
such commerce.” Rotec Indus., Inc. v. Mitsubishi Corp., 
348 F.3d 1116, 1122 (9th Cir. 2003). “This interstate 
commerce requirement has been treated as a threshold 
jurisdictional question.” May Dept. Store v. Graphic 
Process Co., 637 F.2d 1211, 1216 (9th Cir. 1980).
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Although Section 2(c) does not explicitly cover 
commercial bribery, the Ninth Circuit has held that it 
“encompasses cases of commercial bribery tending to 
undermine the fiduciary relationship between a buyer and 
its agent, representative, or other intermediary in a 
transaction involving the sale or purchase of goods, wares 
or merchandise.” See Rangen, Inc. v. Sterling Nelson & 
Sons, Inc., 351 F.2d 851 (9th Cir. 1965). “Agency is the 
fiduciary relationship that arises when one person, the 
principal, manifests assent to the agent for the agent to act 
on the principal’s behalf and subject to the principal’s 
control, and the agent agrees or otherwise consents.” U.S. 
v. Bonds, No. 09-10079, 2010 WL 2331456, at *18 (9th 
Cir. June 11, 2010). “[A]gency requires (a) the principal’s 
assent; (b) the principal’s right to control; (c) the agent 
acting on the principal’s behalf or benefit; and (d) the 
agent’s consent.” Id. The existence of an agency 
relationship is normally a question of fact, but it 
“becomes a question of law when the facts can be viewed 
in only one way.” J. L. v. Children’s Institute, Inc., 177 
Cal. App. 4th 388, 403 (Cal. Ct. App. 2009).
 
Cal. Bus. & Prof. Code § 17045 “closely parallels the 
federal Robinson-Patman Antidiscrimination Act.” Diesel 
Electric Sales & Serv., Inc. v. Marco Marine San Diego, 
Inc., 16 Cal. App. 4th 202, 212 (Cal. Ct. App. May 5, 
1993). Section 17045, entitled “Secret Payments or 
Allowances,” is part of California’s Unfair Practices Act 
(“UPA”). The purpose of the UPA is “to safeguard the 
public against the creation or perpetuation of monopolies 
and to foster and encourage competition, by prohibiting 
unfair, dishonest, deceptive, destructive, fraudulent and 
discriminatory practices by which fair and honest 
competition is destroyed or prevented.” ABC Int’l 
Traders, Inc. v. Matsushita Electric Corp., 14 Cal. 4th 
1247, 1256 (Cal. 1997). To that end, § 17045 provides:

*13 The secret payment or allowance of rebates, 
refunds, commissions, or unearned discounts, whether 
in the form of money or otherwise, or secretly 
extending to certain purchasers special services or 
privileges not extended to all purchasers purchasing 
upon like terms and conditions, to the injury of a 
competitor and where such payment or allowance tends 
to destroy competition, is unlawful.

A violation of § 17045 requires (1) a “secret” allowance 
of an “unearned” discount, (2) “injury” to a competitor, 
and (3) the allowance must tend to destroy competition. 
Diesel Electric Sales, 16 Cal. App. 4th at 212. While 
competitive injury is an element of a claim under § 
17045, it is not an element of a prima facie violation of § 
2(c) of the Robinson-Patman Act. See Blue Tree Hotels 
Inv. (Canada), Ltd. v. Starwood Hotels & Resorts 
Worldwide, Inc., 369 F.3d 212, 220 (2d Cir. 2004).
 

As an initial matter, the Court finds that Plaintiffs have 
included a claim for commercial bribery under § 17045 in 
their Third Amended Complaint. (See Docket Item No. 42 
¶¶ 78-94.) In support of their commercial bribery claims 
under both the Robinson-Patman Act and § 17045, 
Plaintiffs offer evidence that Defendant NSW purchased 
various gifts, some exceeding $10,000, hotel 
accommodations, fishing trips, and other travel for 
various of its customers and to mechanical engineers that 
worked with Defendant NSW’s customers.45 While some 
of the gifts appear to bear a connection (if only loosly) to 
goods purchased by the customers, other gifts appear to 
have no connection to any particular sale or purchase of 
goods.46 Plaintiffs offer evidence that Defendant FWS, 
acting in concert with Defendant NSW, paid a $25,000 
“kickback” to one of Defendant NSW’s customers.47 
Further, Plaintiffs present evidence that at least one of the 
alleged bribes was made directly to one of Defendant 
NSW’s customers.48 The issue becomes whether the 
alleged bribery occurred within the flow of commerce, 
whether the mechanical engineer firms acted as agents of 
Defendant NSW’s customers, and whether Plaintiffs have 
been damaged by Defendants’ alleged acts of bribery.
 

a. Bribery Activities Within the Flow of Commerce

Plaintiffs have presented evidence that at least one of the 
alleged bribes satisfies the Robinson-Patman Act’s 
requirement that the alleged activity be “within the flow 
of commerce among the states or with foreign nations.” 
Rotec Indus., 348 F.3d at 1122. Specifically, in at least 
one instance, evidence shows that goods were purchased 
by Defendant NSW as a gift in California for delivery to a 
mechanical engineer in Mexico.49 This evidence 
establishes a triable issue of fact as to fulfillment of the 
interstate commerce requirement, since the evidence 
implies that the goods crossed the border from California 
to Mexico.
 

b. Mechanical Engineering Firms as Agents of 
Defendant NSW

*14 To show that the mechanical engineering firms acted 
as agents of Defendant NSW’s customers, Plaintiffs offer 
the opinion of their expert, Victor Neuman, that 
mechanical engineers generally act as agents of the 
owners of public projects (i.e., Defendant NSW’s 
customers).50 Mr. Neuman opines that as a result of 
bribing by Defendant NSW, “the content of the 
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specifications prepared by mechanical design engineers 
favoring [Defendant NSW] strongly coerced customers of 
[Defendant NSW] to purchase [Defendant NSW’s] 
bundled packages of products even when other less 
expensive substitutes like those sold by Plaintiffs were 
available.”51 In this manner, the mechanical engineers as 
agents allegedly acted contrary to the fiduciary duty owed 
to their principals—Defendant NSW’s customers.
 

c. Damage and Competitive Injury

To show damage and competitive injury, Plaintiffs offer 
the opinion of their damages expert, Dr. Stephen Degnan, 
that Plaintiffs were damaged under several alternative 
damages models as a result of the allegedly 
anticompetitive conduct.52 One of Dr. Degnan’s opinions 
relies on the opinion of another of Plaintiffs’ experts, Mr. 
Victor Neuman, that Plaintiffs would have won 
approximately 37% more projects on which they bid in 
the absence of Defendants’ allegedly anticompetitive 
conduct.53 Since this opinion by Mr. Neuman is the 
subject of Defendant NSW’s motion to exclude, the Court 
addresses it as a preliminary matter.54

 
Plaintiffs contend that Mr. Neuman’s opinion is based on 
a reliable methodology and data, and that Defendant 
NSW’s motion goes to the weight of the testimony, not 
admissibility.55 Although Mr. Neuman claims that he 
based his opinion on a “nationwide survey” that he 
conducted,56 Mr. Neuman’s survey was actually based on 
“eleven responses from mechanical sales representatives” 
who represented one company, Tek-Air Systems (a 
customer of Defendant NSW) in 2010. (Id. at 17-18.) Mr. 
Neuman also attempted to survey 29 other mechanical 
sales representatives, but received no response.57 Mr. 
Neuman conceded at his deposition that the eleven 
representatives who returned his phone calls were those 
with whom he had the closest personal relationship. (Id. at 
99:7-18.)
 
Moreover, Mr. Newman report does not disclose his 
methodology (i.e., why he chose to survey those 
representatives as opposed to others), error rate, or 
whether the sample that he obtained was representative of 
the relevant industry or market. The report also does not 
explain why a nationwide survey bears on the issue of 
bid-win percentages in the Northern California market. In 
short, Mr. Neuman’s report provides no explanation as to 
why his method of survey is reliable. The Court finds that 
Mr. Neuman’s opinion based on survey evidence falls far 
short of meeting the reliability requirement of Rule 702. 
Thus, the Court finds that Mr. Neuman’s opinion as to his 

survey is inadmissible.
 
*15 However, although one model offered by Dr. Degnan 
is based on the inadmissible opinion testimony of Victor 
Neuman, Dr. Degnan has offered several alternative 
damages models.58 The Court finds Dr. Degnan’s other 
damages models, such as a “market forecast” model of 
Plaintiffs’ sales in the absence of the anticompetitive 
conduct, sufficient to raise a triable issue of fact as to 
damages under Plaintiffs’ commercial bribery claims.
 
In sum, the Court finds that both sides have presented 
sufficient evidence to raise a triable issue of fact under 
both the Robinson-Patman Act and § 17045 as to the 
existence of payments or commissions made by 
Defendants to Defendant NSW’s customers for an 
improper purpose. Accordingly, the Court DENIES 
Plaintiffs’ Motion for Partial Summary Judgment Re 
Bribery and DENIES Defendant NSW’s Motion for 
Partial Summary Judgment Re Bribery.59 The Court 
GRANTS Defendant NSW’s Motion to Strike the expert 
opinion and testimony of Victor Neuman based on his 
survey.
 

5. Plaintiffs’ Motion for Order Regarding 
Defendants’ Claims of Indemnity or Contribution

Plaintiffs move for an Order finding void any agreement 
between Defendant NSW and Defendant FWS which 
purports to create any obligations of indemnity or 
contribution between them arising from Plaintiffs’ 
antitrust claims. (Plaintiffs’ Motion Re Indemnity at 1.) 
Plaintiffs contend that any such agreement is invalid 
because there is no right to contribution for claims 
brought under the Sherman Act or Clayton Act. (Id. at 2.) 
Defendant FWS responds that Plaintiffs lack 
constitutional standing to challenge any agreement 
between Defendants creating obligations of indemnity or 
contribution because Plaintiffs cannot show that they have 
suffered any injury as a result of such an agreement and 
because no claim for contribution or indemnity is before 
the Court.60

 
The Court finds that Plaintiffs’ Motion is not ripe for 
adjudication. First, there are no claims for contribution or 
indemnity before the Court. Second, it appears that to the 
extent Defendants FWS and NSW have such an 
agreement, they have initiated state court proceedings to 
resolve any contribution or indemnity claims.61 Finally, 
Plaintiffs contend that absent the Court’s intervention, 
Defendant NSW will be less likely to settle since they 
could still be held responsible for any judgment imposed 
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against Defendant FWS. However, Plaintiffs’ contention 
that the Defendants’ agreement is interfering with their 
settlement efforts is purely speculative. Plaintiffs do not 
provide any evidence indicating that either Defendant has 
been less amenable to settlement because of the 
possibility of a claim for indemnity or contribution in the 
event of a finding of liability.
 
*16 Accordingly, the Court DENIES Plaintiffs’ Motion 
for Order Regarding Defendants’ Claims of Indemnity or 
Contribution.
 

6. Defendant NSW’s Motion to Sever Claims 
Against Defendant FWS

Defendant NSW moves to sever Plaintiffs’ claims against 
Defendant FWS on the ground that the claims against 
Defendant FWS do not pertain to antitrust violations, but 
to Defendant FWS’ allegedly improper receipt of 
monetary benefits under a certain San Francisco 
ordinance that pertains to bid discounts for minority 
businesses. (NSW’s Motion to Sever at 2-3.) Plaintiffs 
contend that its antitrust claims are based on a conspiracy 
perpetrated by both Defendants and that there is no 
separate cause of action in the operative complaint.62

 
The Court finds no basis for severing claims at this time. 
Plaintiffs allege a conspiracy by both Defendants to 
commit the various anti-trust and commercial bribery 
violations. There is no separate cause of action based on 
“minority contracting.” To the extent that Defendant 
NSW seeks to exclude testimony regarding “minority 
contracting” as unduly prejudicial to the jury, it may 
move in limine before trial to exclude such evidence.
 
Accordingly, the Court DENIES Defendant NSW’s 
Motion to Sever.
 

7. Defendant NSW’s Ex Parte Application for Leave 
to File Motion for Terminating Sanctions

Defendant NSW moves ex parte for an application for 
leave to file a Motion for Terminating Sanctions against 
Plaintiffs on the ground that Plaintiffs have failed to 
produce, as ordered by the Court, settlement agreements 
between Plaintiffs and former co-Defendants. (NSW’s 
Motion for Sanctions at 2.)
 
Upon review of Defendant NSW’s Application, the Court 

finds that Plaintiffs’ alleged failure to turn over the 
documents does not warrant terminating sanctions at this 
time. However, to the extent that to date, Plaintiffs have 
failed to turn over these documents, Defendant NSW may 
make a motion before the Magistrate Judge for a 
contempt order and related monetary sanctions for 
attorney fees as a result of having to seek yet another 
Court order for compliance. It is worth noting that the 
Ninth Circuit has denied Plaintiffs’ motion to stay the 
Court’s March 17, 2010 Order pending its writ of 
mandamus on this issue. (See Docket Item No. 1729.) 
Thus, there is no good cause for Plaintiffs not to comply 
with the Court’s Order.
 
Accordingly, the Court ORDERS that on or before July 
28, 2010, Plaintiffs shall comply with the discovery 
orders regarding these settlement agreements, namely, to 
deliver these documents to Defendants’ counsel’s office.63 
Failure to comply with this Order will provide further 
basis for the Court to award appropriate monetary 
sanctions against Plaintiffs.
 

C. Conclusion
*17 In summary, the Court:

(1) DENIES Plaintiffs’ Motion to Vacate Order Re 
Price-Fixing and Bid-Rigging Claims;

(2) GRANTS in part and DENIES in part Defendant 
NSW’s Motion for Summary Judgment Re Antitrust 
Claims;

(3) DENIES Defendant FWS’ Motion for Summary 
Judgment;

(4) DENIES Plaintiffs’ Motion for Partial Summary 
Judgment Re Commercial Bribery Against 
Defendants;

(5) DENIES Defendant NSW’s Motion for Partial 
Summary Judgment against Plaintiffs’ Claims Under 
15 U.S.C. § 13(c) and Cal. Bus. & Prof. Code § 
17045;

(6) DENIES Plaintiffs’ Motion Re Indemnity;

(7) DENIES Defendant NSW’s Motion to Sever the 
Claims Against Defendant FWS;

(8) GRANTS Defendant NSW’s Motion to Exclude 
Plaintiffs’ Expert Richard Sexton’s Opinion and 
Testimony based on payroll methodology,
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(9) GRANTS Defendant NSW’s Motion to Exclude 
Plaintiffs’ Expert Victor Neuman’s Fifth Opinion 
and Testimony Re his Survey; and

(10) DENIES Defendant NSW’s Ex Parte 
Application for Leave to File Motion for 
Terminating Sanctions. However, on or before July 
28, 2010, Plaintiffs shall comply with the discovery 
orders regarding the settlement agreements, namely, 
to deliver the documents to Defendants’ counsel’s 
office.

 
In light of this Order and prior dispositive orders, only the 
following causes of action remain for trial:

(1) First Cause of Action for Breach of Statutes in 
Restraint of Trade as to the UCSF Project;64

(2) Second Cause of Action for Breach of Statutes in 
Restraint of Trade as to the Davis Projects;

(3) Third Cause of Action for Breach of Statutes in 
Restraint of Trade as to Other Construction Projects;

(4) Fourth Cause of Action for Violation of the False 
Claims Act;

(5) Tenth, Eleventh, Twelfth, and Thirteenth Causes 
of Action for Interference with Business 
Relationship; and

(6) Fifteenth Cause of Action for Injunctive Relief.
 
Plaintiffs may not rely on theories of price-fixing or 
bid-rigging arrangements to support any of their causes of 
action.
 
Finally, in light of this Order, the parties shall meet and 
confer, in preparation for the August 23, 2010 Final 
Pretrial Conference, and file a Joint List of pending 
Motions in Limine. The parties shall withdraw any current 
pending in limines that are moot in light of this Order. 
The Joint List shall set out each Motion, its related docket 
entry, and the ground(s) on which the Motion is based. 
The Joint List shall be filed on or before August 6, 2010.
 

All Citations

Not Reported in Fed. Supp., 2010 WL 11478992

Footnotes

1 (hereafter, “Plaintiffs’ Motion to Vacate Order Re Price-Fixing and Bid-Rigging Claims,” filed under seal, Docket Item Nos. 1418, 
1559.)

2 (hereafter, “NSW’s Motion for Summary Judgment Re Antitrust Claims,” Docket Item No. 1431.) Defendant NSW’s Motion to 
Seal Portions of this Motion is GRANTED. (Docket Item No. 1426.) In additional, all of Plaintiffs’ Administrative Motions to Seal 
their Oppositions to Defendants’ various Motions are GRANTED. (Docket Item Nos. 1476, 1483, 1536, 1542.)

3 (hereafter, “FWS’ Motion for Summary Judgment,” Docket Item No. 1458.) Defendant FWS’s Ex Parte Application Re Calendar 
Hearing Date for its Motion for Summary Judgment is denied as moot. (Docket Item No. 1412.)

4 (hereafter, “Plaintiffs’ Motion Re Indemnity,” Docket Item No. 1455.) Plaintiffs’ Motion for Oral Hearing on this Motion is 
DENIED. (Docket Item No. 1457.)

5 (hereafter, “Plaintiffs’ MSJ Re Bribery,” Docket Item Nos. 1450, 1560.)

6 (hereafter, “NSW’s MSJ Re Bribery,” Docket Item No. 1426.) Defendant NSW’s related Motion to Seal Portions of this Motion is 
GRANTED. (Docket Item No. 1423.)

7 (hereafter, “NSW’s Motion to Sever,” Docket Item No. 1421.)

8 (hereafter, “NSW’s Motion Re Richard Sexton,” Docket Item No. 1438.) Defendant NSW’s related Motion to Seal Portions of this 
Motion is GRANTED. (Docket Item No. 1435.)

9 (hereafter, “NSW’s Motion Re Victor Neuman,” Docket Item No. 1442.)

10 (hereafter, “NSW’s Motion for Sanctions,” Docket Item No. 1755.)
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11 (Order Setting Daubert Hearing for Plaintiffs’ Proffered Expert, Richard Sexton; Setting the Scope of Oral Argument for the June 
28 Hearing, Docket Item No. 1730.)

12 509 U.S. 579, 589 (1993).

13 (See, e.g., Order Denying Defendant NSW’s Motions for Summary Judgment; Denying Defendant NSW’s Motions for Judgment 
on the Pleadings; Denying F.W. Spencer & Son’s Motion for Summary Judgment; Denying all Motions to Strike and Objections 
Without Prejudice, hereafter, “September 25, 2008 Order,” Docket Item No. 779; Order Granting Defendant NSW’s Motion for 
Partial Summary Judgment Re Plaintiffs’ Lack of Standing to Assert Price-Fixing Claims, hereafter, “October 15, 2009 Order,” 
Docket Item No. 1136.)

14 (Plaintiffs’ Reply Brief in Support of Motion to Vacate or Modify Court’s Order Granting Norman Wright’s Partial Summary 
Judgment Motion Re Lack of Standing to Assert Price-Fixing or Bid-Rigging Claims; or, Alternatively, Motion to Reinstate 
Plaintiffs’ Per Se Illegal Bid-Rigging Claim Against Norman S. Wright, Tempco, Inc., and F.W. Spencer & Son, Inc. at 3, 
hereafter, “Plaintiffs’ Reply Re Price-Fixing” (filed under seal).)

15 See Radiant Burners, Inc. v. Peoples Gas Light and Coke Company, 364 U.S. 656, 658 (1961); Story Parchment Co. v. Paterson 
Parchment Paper Co., 292 U.S. 555 (1931).

16 (Deposition of Lawrence Wu, Ph.D. at 116:22-120:18, Declaration of Russell Brasso in Support of Motion to Vacate or Modify 
Court’s Order (Docket Item No. 1136) Granting Norman Wright’s Partial Summary Judgment Motion Re Lack of Standing to 
Assert Price-Fixing or Bid-Rigging Claims; or Alternatively, Motion to Reinstate Plaintiffs’ Per Se Illegal Bid-Rigging Claim 
Against NSW, Tempco, Inc., AMEC, Inc., and F.W. Spencer & Son, Inc. (filed under seal).)

17 (See Expert Report of Dr. Michael P. Akemann at 30-32, hereafter, “Akemann Report,” Declaration of Michael P. Akemann in 
Support of Motion of Defendant Norman Wright Mechanical Equipment Corporation for Partial Summary Judgment Against 
Plaintiffs for Claims of Monopolization, Attempted Monopolization, Exclusive Dealing, and Tying, Ex. 3, Attachment A (filed 
under seal); Videotaped Deposition of Richard J. Sexton, Ph.D. at 52:7-55:16, hereafter, “Sexton Depo.,” Declaration of John F. 
McLean in Support of Motion of Defendant Norman Wright Mechanical Equipment Corporation for Partial Summary Judgment 
Against Plaintiffs’ Claims of Monopolization, Attempted Monopolization, Exclusive Dealing, and Tying, hereafter, “McLean 
Decl.,” Ex. B (excluding Fresno and Reno from the relevant geographic market) (filed under seal).)

18 (See Akemann Report at 33; Expert Report of Richard J. Sexton at 5-6, hereafter, “Sexton Report,” McLean Decl., Ex. C.)

19 (Compare Akemann Report at 34-35 (opining that the relevant product market includes both wet-side and dry-side products) with 
Sexton Report at 3-6 (opining that the relevant product market includes only dry-side products).) As the names would imply, 
wet-side refers to products that handle water, and dry-side refers to products that handle air. See, e.g., Akemann Report at 34.

20 (NSW’s Motion Re Richard Sexton at 2.)

21 (See Declaration of F.M. Scherer in Support of Defendant NSW’s Motion to Exclude Plaintiffs’ Expert Dr. Richard Sexton’s 
Opinion Calculating Market Share by Payroll Methodology, Analysis, and Data in Connection with NSW’s Motion for Partial 
Summary Judgment, and at Trial, hereafter, “Scherer Decl.,” Docket Item No. 1441; Declaration of Michael P. Akemann in 
Support of Defendant NSW’s Motion to Exclude Plaintiffs’ Expert Dr. Richard Sexton’s Opinion Calculating Market Share by 
Payroll Methodology, Analysis, and Data in Connection with NSW’s Motion for Partial Summary Judgment, and at Trial, 
hereafter, “Akemann Decl.,” filed under seal.)

22 On July 1, 2010, after the hearing, Plaintiffs filed a Supplemental Declaration of Dr. Sexton purporting to conduct a new analysis 
of market share in sales based on 2007 census data discussed at the hearing. (hereafter, “Supplemental Declaration,” Docket Item 
Nos. 1735-1736.) The Court STRIKES the Supplemental Declaration as inappropriately filed without leave of the Court. Although 
Plaintiffs suggested at the hearing that discovery should be reopened for a limited purpose of allowing each expert to use the new 
2007 census data to supplement their reports, the Court did not permit it because discovery has been closed and trial has been set 
for September. Moreover, both sides’ experts conceded that the 2007 census data is not granular enough to provide sales data for 
the relevant market because it provides data only for the entire California market. Finally, as previously stated, the Court finds that 
Dr. Sexton’s election, without sufficient cause, to not rely on an already available source of sales data, namely, the Dodge Report, 
is detrimental to his own report and opinion. In light of the Court’s striking Dr. Sexton’s Supplemental Declaration, the Court 
DENIES as moot Defendant NSW’s Objections and Motion to Strike Dr. Sexton’s Supplemental Declaration. (Docket Item No. 
1743.)
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23 (Plaintiffs’ Opposition to Motion by Norman Wright Mechanical Equipment Corp. For Partial Summary Judgment Against Claims 
of Monopolization, Exclusive Dealing and Tying at 16-17, hereafter, “Plaintiffs’ Opposition to NSW’s Motion for Summary 
Judgment Re Antitrust Claims,” Docket Item No. 1524.)

24 (NSW’s Motion for Summary Judgment Re Antitrust Claims at 9.)

25 Plaintiffs also fail to present any direct evidence of market power. To show market power through direct proof, a plaintiff must put 
forth “evidence of restricted output and supracompetitive prices, that is direct proof of the injury to competition which a competitor 
with market power may inflict, and thus, of the actual exercise of market power.” Rebel Oil, 51 F.3d at 1421. Here, Plaintiffs have 
not provided any evidence that Defendant NSW has restricted output, causing prices to rise. To the contrary, Plaintiffs failed to 
rebut Dr. Akemann’s expert opinion that the barriers into entry into the market are low, which would effective prevent Defendant 
NSW from reducing output. (See Akemann Report at 37-38.)

26 (Sexton Depo. at 99:2-101:14, 151:6-153:6.)

27 (Akemann Decl. ¶ 3, Ex. 1.)

28 (See Declaration of Attorney in Support of Plaintiffs’ Opposition to Motion by Norman Wright Mechanical Equipment Corp. For 
Partial Summary Judgment Against Claims of Monopolization, Attempted Monopolization, Exclusive Dealing and Tying, Ex. J ¶ 
6, Docket Item No. 1525.)

29 See Rebel Oil, 51 F.3d at 1438.

30 (Plaintiffs’ Opposition to NSW’s Motion for Summary Judgment Re Antitrust Claims at 21-23.)

31 (Akemann Report at 37-38.)

32 (Plaintiffs’ Opposition to Defendant NSW’s Motion for Partial Summary Judgment Against Claims of Monopolization, Attempted 
Monopolization, Exclusive Dealing, and Tying at 14, hereafter, “Opp’n to Motion for Summary Judgment Re Antitrust Claims,” 
Docket Item No. 1524.) Thus, by Plaintiffs’ own contention, their exclusive dealing claim is apparently not based on a theory 
involving contracts between Defendant NSW and manufacturers of HVAC parts.

33 (See Declaration of Zane D. Negrych in Support of Plaintiffs’ Opposition to Defendant NSW’s Motion for Partial Summary 
Judgment Against Claims of Monopolization, Attempted Monopolization, Exclusive Dealing, and Tying, hereafter, “Negrych 
Decl.,” Ex. D (Declaration of Michael Sabbaghian) at 27:14-30:6, Ex. E (Declaration of Mike Reppas) ¶ 10, Ex. G (Declaration of 
Grady Shirley) at 15:14-17:14, Ex. H (Deposition of John Stultz) at 283:11-285:25, Docket Item No. 1525.)

34 (See, e.g., Negrych Decl., Ex. E ¶ 10.)

35 (See Sexton Report ¶¶ 7, 10; Negrych Decl., Ex. D at 27:14-30:6, Ex. E ¶ 11.)

36 Id. at 1057; see also, e.g., Atlantic Richfield Co. v. USA Petroleum Co., 495 U.S. 328, 345 (1990) (recognizing that gasoline 
dealers may bring antitrust suit against oil company); Adaptive Power Solutions, LLC v. Hughes Missile Sys. Co., 141 F.3d 947 
(9th Cir. 1998) (analyzing supplier’s antitrust injury). As the Supreme Court has recognized,

The [Sherman Act] does not confine its protection to consumers, or to purchasers, or to competitors, or to sellers. Nor does it 
immunize outlawed acts because they were done by any of these. The Act is comprehensive in its terms and coverage, protecting 
all who are made victims of the forbidden practices by whomever they may be perpetrated.

Mandeville Island Farms, Inc. v. Am. Crystal Sugar Co., 334 U.S. 219, 236 (1948).

37 (See supra Part 2.)

38 (Third Amended Complaint for Injunction and Treble Damages ¶¶ 1, 12, hereafter, “TAC” (filed under seal).)

39 Plaintiffs represent in their Opposition that in design-build projects, Defendant FWS does sell HVAC products directly to owners, 
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placing them in direct competition with Plaintiffs. (Plaintiffs’ Opposition to F.W. Spencer’s Motion for Summary Judgment or in 
the Alternative Summary Adjudication at 5 (filed under seal).) However, Plaintiffs do not present any evidence to support this 
contention. Thus, standing alone, this representation cannot create a triable issue of fact as to Defendant FWS’ participation in the 
same market as Plaintiffs.

40 (Reply of F.W. Spencer, Inc. in Support of Motion for Summary Judgment or in the Alternative Summary Adjudication at 3, 
hereafter, “FWS’ Reply Re Summary Judgment,” Docket Item No. 1547.)

41 (Declaration of Russell Brasso in Support of Plaintiffs’ Opposition to F.W. Spencer’s Motion for Summary Judgment or in the 
Alternative Summary Adjudication ¶ 9, hereafter, “Brasso Decl.,” Ex. 7 (filed under seal) (table attached to Plaintiffs’ Expert 
Report showing that average contractor earning on a construction project is 2%, while Defendant FWS realized much higher 
earnings on the projects at issue here).)

42 (Deposition of William D. Spencer, Vol. III at 433:7-19, 452:25-455:9, Brasso Decl., Ex. 3.) Defendant FWS objects to the 
admission of Mr. Spencer’s deposition testimony on the grounds that (1) counsel objected to the form of the question and as to lack 
of personal knowledge at the time of the deposition, and (2) the testimony is irrelevant to the issue of Defendant FWS’ 
involvement in causing antitrust injury to Plaintiffs. (Defendant FWS’ Objections to Evidence Submitted by Plaintiffs in Support 
of Plaintiffs’ Opposition to F.W. Spencer’s & Son, Inc.’s Motion for Summary Judgment at 7, Docket Item No. 1548.) Upon 
review of the deposition transcript, the Court finds that Mr. Spencer’s answer is responsive and does not exhibit any confusion as 
to what was being asked. Furthermore, as the company principal, the Court finds that Mr. Spencer is likely to have personal 
knowledge of Defendant FWS’ bidding practices. Finally, the Court finds that the testimony is relevant to establish that Defendant 
FWS’ acceptance of Defendant NSW’s higher bid was an aberration from regular company policy, which could lead a reasonable 
juror to infer anticompetitive conduct. Accordingly, the Court OVERRULES Defendant FWS’ objection with regard to Mr. 
Spencer’s deposition testimony.

43 Defendant FWS contends that since it was only involved in 17 out of 154 projects at issue in this action, Defendant FWS cannot be 
held jointly and severally liable as a co-conspirator on the projects with which it had no involvement. (FWS’ Motion for Summary 
Judgment at 10; FWS’ Reply Re Summary Judgment at 6.) The Court finds that it is unnecessary for purposes of this Motion to 
make determinations as to Defendant FWS’ potential co-conspirator liability for particular projects. To the extent that it seeks to 
limit the jury’s consideration of its alleged liability to particular projects, Defendant FWS shall do so through motions in limine at 
the appropriate time.

44 (NSW’s MSJ Re Bribery at 1-2; see also Defendant FWS’ Opposition to Partial Summary Judgment Re Commercial Bribery 
against both NSW and FWS, Docket Item No. 1523.)

45 (See Declaration of Russell Brasso in Support of Motion for Partial Summary Judgment Re Commercial Bribery, Exs. 1-9, 
hereafter, “Brasso Decl. ISO Plaintiffs’ MSJ Re Bribery,” Docket Item No. 1453, filed under seal.)

46 (Compare Brasso Decl. ISO Plaintiffs’ MSJ Re Bribery, Ex. 1 with Brasso Decl. ISO Plaintiffs’ MSJ Re Bribery, Ex. 3.)

47 (Brasso Decl. ISO Plaintiffs’ Opp’n, Ex. 25, Deposition of Steven R. Burns at 309:21-314:22.)

48 (See Brasso Decl. ISO Plaintiffs’ MSJ Re Bribery, Ex. 7.) To the extent that § 17045 requires that the alleged bribes be “secret,” 
the Court finds that Plaintiffs have presented sufficient evidence to raise a triable issue of fact as to the secrecy of the alleged 
bribes. (See Declaration of John Karamanos in Support of Plaintiffs’ Motion for Partial Summary Judgment against Norman 
Wright for Commercial Bribery ¶¶ 4-5, Docket Item No. 1451.)

49 (Brasso Decl. ISO Plaintiffs’ MSJ Re Bribery, Ex. 3.)

50 (See Declaration of Russell Brasso in Support of Plaintiffs’ Opposition to Norman Wright’s Motion for Partial Summary Judgment 
against Plaintiffs’ Claims Under 15 U.S.C. § 13(c) and Cal. Bus. & Prof. Code § 17045, hereafter, “Brasso Decl. ISO Plaintiffs’ 
Opp’n,” Ex. 1, Expert Witness Report of Victor Neuman at 6, hereafter, “Neuman Report,” Docket Item No. 1514, filed under 
seal.)

51 (Neuman Report at 7.)

52 (See id., Ex. 2, Expert Report of Dr. Steven Degnan at 15-19.)
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53 (See Declaration of Howard I. Miller in Support of Motion of Defendant NSW to Exclude Plaintiffs’ Expert Victor Neuman’s Fifth 
Opinion and any Testimony on his Survey in Connection with Motion for Partial Summary Judgment, and at Trial, hereafter, 
“Miller Decl.,” Ex. A, Expert Witness Report of Victor Neuman, hereafter, “Neuman Report,” Docket Item No. 1443.)

54 (NSW’s Motion Re Victor Neuman at 1.)

55 (Plaintiffs’ Opposition to Defendant NSW’s Motion to Exclude Plaintiffs’ Expert Victor Neuman’s Fifth Opinion and any 
Testimony on his Survey in Connection with Motion for Partial Summary Judgment, and at Trial at 1-2, Docket Item No. 1510, 
filed under seal.)

56 (See Neuman Report at 17-18.) Mr. Neuman is an engineer and Plaintiffs offer him as an expert in mechanical engineering. (Id. at 
1-2.)

57 (Miller Decl., Ex. B, Deposition of Victor Neuman at 95:9-19, hereafter, “Neuman Depo.”)

58 (See id., Ex. 2, Expert Report of Dr. Steven Degnan at 15-19.) Defendant NSW’s motion to exclude is not directed to these other 
damages models.

59 The Court DENIES Defendants’ Objections and Motion to Strike Plaintiffs’ evidence offered in support of Plaintiffs’ MSJ Re 
Bribery, since the Court did not rely on the declarations of John Karamanos on the issue of damages and David Norman. The 
exhibits to the Brasso Declarations relied on by the Court are emails and invoices, which may constitute business records, and 
deposition transcripts. (See Docket Item Nos. 1489, 1522.)

60 (FWS’ Opposition to Plaintiffs’ Motion for Order Regarding Defendants’ Claims of Indemnity or Contribution at 2, hereafter, 
“FWS’ Opposition Re Indemnity,” Docket Item No. 1500.) Defendant NSW did not oppose Plaintiffs’ Motion Re Indemnity. 
(Statement of Non-Opposition by Defendant NSW to Plaintiffs’ Motion for Order Regarding Defendants’ Claims of Indemnity or 
Contribution, Docket Item No. 1501.)

61 In its Opposition, Defendant FWS represents that in November 2008, it filed suit in San Mateo Superior Court against Defendant 
NSW on the indemnity provision of a purchaser order implicated in the present case. (FWS’ Opposition to Plaintiff’s Motion for 
Order Regarding Defendants’ Claims of Indemnity or Contribution at 2, Docket Item No. 1500.) Defendant FWS further represents 
that in or about November 2009, it voluntarily dismissed the indemnity lawsuit against Defendant NSW subject to a “standstill 
agreement.” (Id. at 2-3.)

62 (Plaintiffs’ Opposition to Defendant NSW’s Motion for an Order for Severance of the Claims Against Defendant FWS or, at a 
Minimum, Severance of Minority Contracting Claims at 1-4, Docket Item No. 1503.)

63 The documents are: Arup (Bates No. Settlement Agreement 00001-00021); Tempco, Inc. (Bates No. Settlement Agreement 
00022-00027); Affiliated Engineers, Inc. (AEI) (Bates No. Settlement Agreement 00035-00041); and AMEC (produced redacted, 
unexecuted and without Bates Stamp).

64 Under the First, Second and Third antitrust causes of action, Plaintiffs may try their claims for attempted monopolization and 
exclusive dealing.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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POST-BRIEFING ORDER CONFIRMING 
GRANTING OF MOTION FOR JUDGMENT AS A 
MATTER OF LAW IN FAVOR OF DEFENDANT 
F.W. SPENCER AS TO ALL CLAIMS AND 
DEFENDANT NORMAN S. WRIGHT AS TO 
CERTAIN CLAIMS

JAMES WARE, United States District Chief Judge

I. INTRODUCTION

*1 Beginning on September 8, 2010, this case was tried 
before a jury. On October 14, 2010, after the close of 
Plaintiffs’ case, Defendants F.W. Spencer & Son, Inc. 
(“F.W. Spencer”) and Norman S. Wright Mechanical 
Equipment Corp. (“NSW.”) moved, both orally and in 
writing, for judgment as a matter of law pursuant to Rule 
50(a) of the Federal Rules of Civil Procedure.1 The Court, 
having fully considered the matter, granted Defendant 
F.W. Spencer’s Motion for Judgment as a Matter of Law 
in open court and deferred consideration of NSW’s 
Motion until the presentation of its case. At the end of 
NSW’s presentation and prior to submitting the case to 
the jury, the Court, having fully considered the matter, 
granted NSW’s Motion for Judgment as a Matter of Law 
in open court on certain of its claims.
 
The Court deferred issuance of a Judgment and gave the 
parties an opportunity to submit supplemental briefs and 
make oral argument in support of or opposition to the 
Order and intended Judgment. Subsequently, the parties 
submitted Supplemental Briefs and made oral arguments. 
This memorandum of decision addresses these 
Supplemental Briefs and confirms the Court’s decision, 
after the close of Plaintiffs’ evidence, to grant 
Defendants’ Motions for Judgment.
 

II. STANDARDS

Federal Rule of Civil Procedure 50(a)(1) provides that if a 
party has been fully heard on an issue during a jury trial 
and the court finds that a reasonable jury would not have 
a legally sufficient evidentiary basis to find for the party 
on that issue, the court may: (a) resolve the issue against 
the party; and (b) grant a motion for judgment as a matter 
of law against the party on a claim or defense that, under 
the controlling law, can be maintained or defeated only 
with a favorable finding on that issue.
 

III. DISCUSSION

In their Complaint, Plaintiffs asserted multiple causes of 
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action all based on allegations that Defendants NSW and 
Defendant F.W. Spencer had conspired and executed a 
conspiracy to pay bribes, kickbacks and extraordinary 
gratuities to design engineers and others to write 
equipment specifications for enumerated commercial 
projects that required the use of equipment offered for 
sale by Defendant NSW and that would be installed by 
Defendant F.W. Spencer; all to the commercial harm of 
Plaintiffs and a relevant market. At the close of their 
evidence, however, Plaintiffs had failed to produce 
evidence that would provide a legally sufficient basis for 
a reasonable jury to find that, on the enumerated projects, 
Defendant F.W. Spencer had either participated in such a 
conspiracy or had paid bribes, kickbacks or extraordinary 
gratuities to anyone. Likewise, Plaintiffs had failed to 
prove their claims against Defendant NSW for illegal 
conspiracy or agreement under the Sherman Action, 15 
U.S.C. § 1, and Section 16720 of the Cal. Bus. & Prof. 
Code, and for illegal exclusive dealing under Section 1 of 
the Sherman Act, Section 3 of the Clayton Act, 15 U.S.C. 
§ 4, and Section 16727 of the Cal. Bus. & Prof. Code.
 

A. Claims Asserted By Plaintiffs

1. Antitrust Conspiracy
*2 Plaintiffs alleged that Defendants F.W. Spencer and 
NSW engaged in a conspiracy in violation of Sherman 
Act § 1.2 To prove this claim, Plaintiffs had to present 
evidence, which if believed would show: (1) there was a 
contract, combination, or conspiracy; i.e., an agreement or 
concerted action toward a common goal (between 
Defendants F.W. Spencer and NSW); (2) the agreement 
unreasonably restrained trade; (3) the restraint affected 
interstate commerce; and (4) the restraint caused Plaintiffs 
to suffer an injury to its business or property. 15 U.S.C. 
§§ 1, 7.
 
Plaintiffs also alleged their conspiracy claim against 
Defendant F.W. Spencer under the California Cartwright 
Act. Since the Cartwright Act is patterned after the 
Sherman Act, and California courts cite to federal law 
when interpreting the Cartwright Act, the Court’s analysis 
of Plaintiffs’ Sherman Act claims also applies to their 
claims under the Cartwright Act. See Theme Promotions, 
Inc. v. News Am. Mktg. FSI, 546 F.3d 991, 1001 n.3 (9th 
Cir. 2008).
 

2. Attempted Monopolization
Plaintiffs alleged that Defendants F.W. Spencer and NSW 
engaged in an attempted monopoly in violation of 
Sherman Act § 2. Under this claim, Plaintiffs had to 
present evidence, if believed, that Defendant F.W. 
Spencer attempted to monopolize the relevant market. At 
the close of its evidence, Plaintiffs must therefore have 
presented evidence that: (1) Defendant F.W. Spencer had 
a “specific intent to control prices or destroy 
competition”; (2) Defendant F.W. Spencer engaged in 
“predatory or anticompetitive conduct directed at 
achieving that purpose” (before the projects are put out to 
bid or at the bidding stage); (3) Defendant F.W. Spencer 
had “a dangerous probability of achieving that monopoly 
power”; and (4) “causal antitrust injury.” Amarel v. 
Connell, 102 F.3d 1494, 1521 (9th Cir. 1996) (citations 
omitted).
 

3. Exclusive Dealing
Plaintiffs alleged that Defendants F.W. Spencer and NSW 
engaged in an exclusive dealing arrangement that violates 
the Clayton Act § 3. Under this claim, Plaintiffs had to 
present evidence, if believed, that Defendants F.W. 
Spencer and NSW engaged in an arrangement the 
probable effect of which was to foreclose competition in a 
substantial share of the line of commerce affected. Omega 
Envtl., Inc. v. Gilbarco, Inc., 127 F.3d 1157, 1162 (9th 
Cir. 1997).
 

4. Commercial Bribery—Robinson-Patman Act
Plaintiffs alleged that Defendants F.W. Spencer and NSW 
engaged in commercial bribery under § 2(c) of the 
Robinson-Patman Act. It was incumbent upon Plaintiffs 
to present evidence, that, if believed, would show that: (1) 
Defendant F.W. Spencer was engaged in interstate 
commerce; (2) Defendant F.W. Spencer directly or 
indirectly paid a bribe; (3) no services were provided by 
the receiver of the bribe for the bribe; and (4) plaintiffs 
were injured in their business or property because of the 
bribe. See 15 U.S.C. § 13(c); see also ABA Model Jury 
Instructions in Civil Antitrust Cases, at E-66 to E-69 
(2005).
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5. Unfair Practices Act
Plaintiffs alleged that Defendants F.W. Spencer and NSW 
engaged in commercial bribery in violation of the 
California Unfair Practices Act, Business and Professions 
Code § 17045. Under this supplemental claim, Plaintiffs 
had to present evidence that, if believed, would show that 
there was: (1) a secret allowance of an unearned discount; 
(2) injury to a competitor; and (3) that the allowance 
tended to destroy competition. Diesel Elec. Sales & Serv., 
Inc. v. Marco Marine San Diego, Inc., 16 Cal. App. 4th 
202, 212 (Cal. Ct. App. 1993).
 

6. Intentional Interference with Prospective 
Economic Advantage

*3 Plaintiffs alleged that Defendants F.W. Spencer and 
NSW interfered with Plaintiffs’ business relationships, 
asserting a claim for intentional interference with 
prospective economic advantage. Plaintiffs’ claim of 
intentional interference with prospective economic 
advantage required them to present evidence of: (1) a 
specific economic relationship between the plaintiffs and 
third parties that may economically benefit the plaintiffs; 
(2) the defendant’s knowledge of these relationships; (3) 
intentional, wrongful conduct on the part of the defendant 
designed to interfere with or disrupt the relationships; (4) 
actual disruption of the relationships; and (5) resulting 
damage. See Rickards v. Canine Eye Registration Found., 
704 F.2d 1449, 1456 (9th Cir. 1983) (citations omitted).
 

B. Failure of Proof
Upon review and consideration, the Court finds that the 
supplemental briefing does not cause the Court to alter the 
Order it made at the close of Plaintiffs’ case. Although 
during pretrial discovery and by the close of its evidence, 
Plaintiffs had amassed a large amount of evidence about 
the business conduct of Defendant NSW and Defendant 
F.W. Spencer with respect to multimillion dollar 
construction projects, Plaintiffs presented no evidence of 
the alleged conspiracy between Defendants F.W. Spencer 
and NSW to pay bribes, kickbacks, unusual gratuities, 
secret allowances or to set up exclusive dealing and 
anticompetitive arrangements of the relevant geographic 
and product market. Moreover, there was no evidence that 
Defendant F.W. Spencer, itself, had monopoly power in 
the relevant market for the sale of mechanical equipment 
in Northern California, nor that it attempted to obtain such 
power. By addressing the lack of evidence against 

Defendant F.W. Spencer at the close of Plaintiffs’ case, 
and allowing the case to proceed against Defendant NSW 
as to certain claims, the Court is in no way indicating that 
it found at the close of Plaintiffs’ evidence that they had 
proved bribes, kickback or improper gratuities by 
Defendant NSW.
 
At the close of Plaintiffs’ evidence, it was established that 
Defendant F.W. Spencer is, and was at the time of the 
events giving rise to the lawsuit, a mechanical contractor. 
On occasion Defendant F.W. Spencer would submit 
competitive bids to general contractors or others seeking 
to be selected to provide the mechanical equipment for a 
proposed construction project and to provide the labor to 
install the mechanical equipment. Prior to submitting a 
bid, Defendant F.W. Spencer and its competitors would 
solicit quotations from various equipment vendors. 
Defendant F.W. Spencer and other mechanical contractors 
would use these price quotations from various vendors or 
manufacturer representatives as a component in their 
respective bids.
 
Before Defendant F.W. Spencer would have occasion to 
submit a bid, most if not all of the design of the building 
had been done, including specifications of the location, 
type, parameters and sometimes the brands of mechanical 
equipment that was to be used in the building. These 
pre-bid design decisions had been made by engineers, 
architects and owners. During the design stage, as a 
matter of industry custom and practice, vendors of 
equipment or their representatives would call on 
architects and engineers and attempt to persuade them to 
include the equipment being sold by them as a basis of the 
design. These sales activities would also include social 
activities sponsored by vendors of their representatives to 
which architects and engineers would be invited. The 
product pitch could be a vendor-sponsored one-on-one 
dinner conversation or a golf or ski tournament. Plaintiffs 
themselves engaged in these kinds of sales activities. In 
their Complaint, however, Plaintiffs allege that Defendant 
NSW went beyond the industry practice and actually paid 
bribes, kickbacks and gave exceptionally expensive 
gratuities to engineers and architects. However, there was 
no evidence that Defendant F.W. Spencer paid for or 
solicited anyone else to pay any bribe or to make any 
under-the-table payment.
 
*4 The evidence showed that once a project was placed 
for bid by mechanical contractors, Defendant NSW was 
among the companies from whom Defendant F.W. 
Spencer solicited equipment price quotations. The 
evidence showed that Defendant F.W. Spencer had a 
strong business relationship with Defendant NSW. The 
principals of the two companies knew each other. There 
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was evidence that during the course of their long business 
relationship, Defendant F.W. Spencer had leased office 
space to Defendant NSW. However, there was no 
evidence of money or other consideration being paid from 
one to the other or to anyone else for a bribe, kickback or 
unusual gratuity.
 
The evidence further showed that, among the enumerated 
projects, there were many projects where design engineers 
or project owners had drafted specifications that listed or 
could only be filled by a product offered for sale by 
Defendant NSW or an equal product. When an NSW 
project was specified, Defendant F.W. Spencer principal 
and employees testified that, on those instances, as an 
exercise of good business judgment to enhance their 
chance that Defendant F.W. Spencer’s bid would be 
accepted, Defendant F.W. Spencer would seek a price 
quotation from Defendant NSW for inclusion in 
Defendant F.W. Spencer’s bid and show the owner or 
engineer of the project that they were using a product 
called out in the specification. Plaintiffs seized upon this 
practice and claimed that they would prove that 
Defendant F.W. Spencer somehow participated in getting 
the engineer or architect to specify the NSW product in 
the first place. However, Plaintiffs presented no such 
proof.
 
There was evidence that on what promised to be a very 
lucrative construction project Plaintiffs and Defendant 
NSW were competing head-to-head to have Defendant 
F.W. Spencer select it as the supplier to list in its bid. 
Indeed, on occasion Plaintiffs had submitted a lower price 
quotation than had been submitted by Defendant NSW. 
Nevertheless, Defendant F.W. Spencer accepted the 
higher price quotation from Defendant NSW. Plaintiffs 
argued that this incident was proof of its conspiracy and 
other claims sufficient to have the claims submitted to the 
jury as to both Defendants on these claims. However, 
Plaintiffs’ price quotation was placed in evidence and it 
was clear on the plain face of the quotation that it 
contained no description of what equipment Plaintiffs 
proposed to supply for the quoted price. Unimpeached, 
Defendant F.W. Spencer testified that, although his 
normal practice was to accept the lower bid, he rejected 
the Plaintiffs’ quotation because he could not tell what 
Plaintiffs were proposing to supply. Plaintiffs countered 
that they would produce evidence that Defendant F.W. 
Spencer was contractually bound to accept Plaintiffs’ 

lower quotation despite Defendant F.W. Spencer’s 
determination that the quotation was inadequate. No such 
evidence was produced. The incident stood in the record 
as simply a business judgment made by Defendant F.W. 
Spencer, which he was free to make.
 
Further, there were other occasions when Plaintiffs 
proffered that they would produce evidence that 
Defendant F.W. Spencer violated contractual or 
government regulations in dealing with Defendant NSW 
to the disadvantage of Plaintiffs. None of this evidence 
was presented. In this regard, the Court rejected, as 
wholly irrelevant to the claims being made by Plaintiffs, 
an attempt by Plaintiffs to inject a claim that Defendant 
F.W. Spencer had misused a contractor, who was a 
member of a racial minority, to bolster Defendant F.W. 
Spencer’s chances to be awarded a contract.
 

IV. CONCLUSION

At the close of their case, Plaintiffs had failed to present 
any evidence, even indulging every inference in their 
favor, to support a jury finding that Defendant F.W. 
Spencer was a part of forming or executing any 
conspiracy with Defendant NSW or anyone else. 
Likewise, Plaintiffs’ claims of illegal agreement or 
conspiracy and illegal exclusive dealing arrangements 
under federal or state antitrust laws against Defendant 
NSW were unsupported by the evidence.
 
*5 Accordingly, the Court rightly found that Defendant 
F.W. Spencer and Defendant Norman S. Wright shall be 
awarded Judgment as a Matter of Law.
 
To the extent that there are cross-claims remaining in the 
case, the Court dismiss these claims without prejudice as 
not having been properly brought before the Court. 
Defendants are free to pursue these claims in the 
appropriate venue.
 

All Citations

Not Reported in Fed. Supp., 2011 WL 13243709

Footnotes

1 (See Docket Item Nos. 1903, 1936.)

2 (Third Amended Complaint for Damages and Injunctive Relief ¶¶ ? ?-? ?, hereafter, “TAC,” Docket Item No. 41, filed under seal.)
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Proceedings: Order (1) GRANTING-IN-PART and 
DENYING-IN-PART the Tribe’s Motion for Leave to 

Amend (Dkt. No. 329) (IN CHAMBERS)

JESUS G. BERNAL, UNITED STATES DISTRICT 
JUDGE

*1 Before the Court is a Motion for Leave to Amend filed 
by Plaintiff Agua Caliente Band of Cahuilla Indians (“the 
Tribe”). (“Motion,” Dkt. Nos. 329, 330.1) The Court finds 
the Motion appropriate for resolution without a hearing. 
See Fed. R. Civ. P. 78; L.R. 7-15. After considering the 
papers filed in support of and in opposition to the Motion, 
the Court GRANTS-IN-PART and DENIES-IN-PART 
the Motion.
 

I. BACKGROUND

On May 14, 2013, the Tribe filed its complaint for 
declaratory and injunctive relief against Defendants James 
Cioffi, Coachella Valley Water District, Franz De Klotz, 
Desert Water Agency, Craig A. Ewing, Thomas Kieley 
III, Debi Livesay, Peter Nelson, Patricia G. Oygar, Ed 
Pack, John Powell Jr., and Joseph K. Stuart. 
(“Complaint,” Dkt. No. 1.) In June 2014, the Court 
granted the United States’ motion to intervene as a 
plaintiff in its capacity as trustee for the Tribe’s 
reservation. (Dkt. Nos. 62, 70.)
 
The Court issued a civil trial scheduling order on 
February 28, 2014. (“Scheduling Order,” Dkt. No. 56.) 
The Scheduling Order listed April 1, 2014 the “Last Day 
to Stipulate or File a Motion to Amend Pleadings or Add 
New Parties.” (Id.) The Court subsequently extended that 
deadline to May 1, 2014 (“Deadline to Amend”). (Dkt. 
No. 59.)
 
In December 2013, the parties stipulated to trifurcate this 
action. (Dkt. No. 49.) Phase I addressed “whether the 
Tribe has a reserved right and an aboriginal right to 
groundwater.” Agua Caliente Band of Cahuilla Indians v. 
Coachella Valley Water District, et al., 849 F.3d 1262, 
1267 (9th Cir. 2017). Phase II addressed the Tribe’s right 
to a specific quantity and quality of water. At the 
conclusion of Phase II, on April 19, 2019, the Court held 
that the Tribe lacked standing to pursue its water 
quantification and quality claims. (“Phase II Order,” Dkt. 
No. 318.) The Court deferred to Phase III “the narrow 
issue of whether the Tribe owns sufficient pore space to 
store its federally reserved water right.” (Id. at 21.) The 
Tribe moved for reconsideration of the Phase II Order, 
which the Court denied on August 14, 2019. (Dkt. Nos. 
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319, 324.)
 
On October 12, 2019, the Tribe filed this Motion. (See 
Motion.) Along with the Motion, the Tribe filed a 
proposed First Amended and Supplemental Complaint for 
Declaratory and Injunctive Relief. (“Proposed FAC,” Dkt. 
No. 330-1.) Defendants opposed the Motion on 
November 25, 2019. (“DWA Opposition,” Dkt. No. 333; 
“CVWD Opposition,” Dkt. No. 334.) On December 16, 
2019, the Tribe replied. (“DWA Reply,” Dkt. No. 337; 
“CVWD Reply,” Dkt. No. 338.)
 

II. LEGAL STANDARD

A. Amended Pleadings
Federal Rule of Civil Procedure 15 provides that leave to 
amend “shall be freely given when justice so requires.” 
Fed. R. Civ. P. 15(a). The Ninth Circuit holds “ ‘[t]his 
policy is to be applied with extreme liberality.’ ” 
Eminence Capital, L.L.C. v. Aspeon, Inc., 316 F.3d 1048, 
1051 (9th Cir. 2003) (quoting Owens v. Kaiser Found. 
Health Plan, Inc., 244 F.3d 708, 712 (9th Cir. 2001) ). 
However, leave to amend is not automatic. The Ninth 
Circuit considers five factors when considering a motion 
for leave to amend: (1) bad faith, (2) undue delay, (3) 
prejudice to the opposing party, (4) the futility of 
amendment, and (5) whether the plaintiff has previously 
amended his or her complaint. Nunes v. Ashcroft, 375 
F.3d 805, 808 (9th Cir. 2004). The Ninth Circuit instructs 
that “it is the consideration of prejudice to the opposing 
party that carries the greatest weight.” Eminence Capital, 
316 F.3d at 1052.
 
*2 “The party opposing amendment bears the burden of 
showing prejudice, unfair delay, bad faith, or futility of 
amendment.” United Steel, Paper & Forestry, Rubber, 
Mfg., Energy, Allied Indus. & Serv. Workers Int’l Union, 
AFL-CIO, CLC v. ConocoPhillips Co., 2009 WL 650730, 
at *2 (C.D. Cal. Mar. 12, 2009) (citing Eminence Capital, 
316 F.3d at 1052; DCD Programs, Ltd. v. Leighton, 833 
F.2d 183, 186–87 (9th Cir. 1987) ).
 

B. Supplemental Pleadings
Federal Rule of Civil Procedure (“Rule”) 15(d) governs 
supplemental pleadings. Under Rule 15(d), “[o]n motion 

and reasonable notice, the court may, on just terms, 
permit a party to serve a supplemental pleading setting 
out any transaction, occurrence, or event that happened 
after the date of the pleading to be supplemented.” Fed. R. 
Civ. P. 15(d); see also Eid v. Alaska Airlines, Inc., 621 
F.3d 858, 874 (9th Cir. 2010) (“Rule 15(d) provides a 
mechanism for parties to file additional causes of action 
based on facts that didn’t exist when the original 
[pleading] was filed.”). A trial court has broad discretion 
in deciding whether to permit a supplemental pleading. 
Keith v. Volpe, 858 F.2d 467, 473 (9th Cir. 1988). In 
deciding whether to permit a supplemental pleading, a 
court’s focus is on judicial efficiency. See Planned 
Parenthood v. Neely, 130 F.3d 400, 402 (9th Cir. 1997). 
“Supplementation is generally favored because it 
promotes judicial economy and convenience.” Lyon v. 
U.S. Immigration & Customs Enf’t, 308 F.R.D. 203, 214 
(N.D. Cal. 2015) (citing Keith, 858 F.2d at 473). In 
considering whether a party should be granted leave to 
supplement a pleading, the Court considers the following 
factors: “(1) undue delay, (2) bad faith or dilatory motive 
on the part of the movant, (3) repeated failure of previous 
amendments, (4) undue prejudice to the opposing party, 
and (5) futility of the amendment.” Lyon, 308 F.R.D. at 
214.
 

C. Scheduling Order Modification
Modification of a court’s scheduling order requires a 
showing of good cause. Fed. R. Civ. P. 16(b)(4); Johnson 
v. Mammoth Recreations, Inc., 975 F.2d 604, 609 (9th 
Cir. 1992). The good cause standard considers primarily 
the diligence of the party seeking the amendment. Id. If a 
party shows good cause to modify the scheduling order, 
then their motion for leave to amend may be considered 
under the more liberal amendment policy of Fed. R. Civ. 
P. 15(a). See Eminence Capital, L.L.C. v. Aspeon, Inc., 
316 F.3d 1048, 1051 (9th Cir. 2003) (quoting Owens v. 
Kaiser Found. Health Plan, Inc., 244 F.3d 708, 712 (9th 
Cir. 2001) ). The Ninth Circuit considers a motion for 
leave to amend under five factors: bad faith, undue delay, 
prejudice to the opposing party, the futility of amendment, 
and whether the plaintiff has previously amended his or 
her complaint. Nunes v. Ashcroft, 375 F.3d 805, 808 (9th 
Cir. 2004). “The party opposing amendment bears the 
burden of showing prejudice, unfair delay, bad faith, or 
futility of amendment.” United Steel, Paper & Forestry, 
Rubber, Mfg., Energy, Allied Indus. & Serv. Workers 
Int’l Union, AFL-CIO, CLC v. ConocoPhillips Co., 2009 
WL 650730, at *2 (C.D. Cal. Mar. 12, 2009) (citing 
Eminence Capital, 316 F.3d at 1052; DCD Programs, Ltd. 
v. Leighton, 833 F.2d 183, 186–87 (9th Cir. 1987) ).

Case 2:19-ap-01382-SK    Doc 229-2    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Appendix     Page 34 of 525



Agua Caliente Band of Cahuilla Indians v. Coachella Valley Water..., Slip Copy (2020)

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 3

 

III. DISCUSSION

*3 The Tribe seeks to amend its Complaint to (1) add new 
factual allegations regarding standing, (2) revise the pore 
space claims so that the claims reflect the “constituent 
element” theory addressed in the summary judgment 
briefing, and (3) seek an injunction to prevent Defendants 
from producing ground water on the Tribe’s land without 
authorization. (See Motion at 1–2; CVWD Opposition at 
1–2.)
 
The deadline to move for leave to amend has passed. (See 
Scheduling Order.) Typically, a party attempting to 
amend a pleading after the deadline to do so must 
demonstrate that there is good cause to modify the 
scheduling order to accommodate the request. See Fed. R. 
Civ. P. 16(b). The Tribe, however, argues they do not 
need to show good cause because the Deadline to Amend 
applied only to Phase I. (DWA Reply at 3–4.) The Court 
disagrees—the Deadline to Amend applies to the entire 
case.
 
First, while the Tribe insists that the Deadline to Amend 
does not apply to the current Motion, it fails to identify 
the applicable deadline. Presumably then, the Tribe 
assumes it is entitled to amend indefinitely. Such an 
assumption is both unreasonable and inconsistent with 
litigation in federal court. Second, there is no evidence in 
any of the Court’s scheduling orders of plans to allow an 
amendment period in each phase. The Deadline to Amend 
includes no phase-specific modifiers, suggesting that it 
was the case-wide deadline.2 After the Deadline to Amend 
had passed, the Court ordered the parties to “confer 
regarding scheduling of Phase 2 discovery, briefing, and 
trial and/or any potential request for interlocutory 
appellate review” within two weeks of the Phase I 
summary Judgment rulings. (Dkt. No. 69.) There was no 
mention of a new amendment period in either that order 
or the joint stipulation that prompted it. (Dkt. Nos. 66, 
69.) On May 11, 2015, the parties submitted a joint report 
regarding Phase II, which opined on deadlines for 
discovery and briefing but made mention of a new 
amendment period. (Dkt. No. 120.) And accordingly, the 
Court’s subsequent order did not include a Phase II 
deadline to move to amend the complaint. (Dkt. No. 121.) 
The Tribe failed to request a new Phase II amendment 
deadline when the Phase II scheduling orders were issued. 
It cannot now rely on a phantom Phase III deadline on the 
baseless assertion that each phase has a separate 
amendment period.3

 

Third, the Tribe’s current theory that each phase includes 
a new amendment period is illogical. The parties 
trifurcated the litigation to streamline the resolution of the 
issues presented in the Complaint. Allowing the Tribe to 
revise its Complaint after each phase would allow the 
Tribe to undo what had just been resolved (just as the 
Tribe is attempting to do now with its standing 
supplements.) While undoing what was already resolved 
is sometimes justified, scheduling orders are meant to 
promote efficient resolution of the litigation, and the 
Court will interpret them with that goal in mind. The 
Deadline to Amend applies to the entire litigation—any 
party moving to amend after that date must satisfy the 
good cause requirement of Rule 16.
 

A. Pore Space Claim Revisions
*4 The Tribe moves to amend its Complaint to revise its 
pore space claim. The Complaint asserts the Tribe has an 
ownership interest in “sufficient pore space in the 
Groundwater Basin aquifer underlying the Coachella 
Valley and the Tribe’s reservation to store its federally 
reserved right to groundwater for all present and future 
purposes.” (Complaint ¶¶ 66, 76.) During the litigation, 
including at Phase II summary judgment, the Tribe argued 
instead that it owned the pore space underneath the land 
as a constituent element of the land. (See, e.g., Dkt. No. 
203 at 19 (“Agua Caliente is entitled to a declaration that 
it is the beneficial owner of the pore space ... underlying 
the Agua Caliente Reservation.”).) Because this 
“constituent element” theory was not properly before the 
Court, the Court was unable to resolve that issue. (See 
Phase II Order at 22.) Now the Tribe seeks to revise the 
Complaint to reflect the constituent element theory it 
advanced throughout the litigation. (Motion at 9–10.) 
Because this is an attempt to amend rather than 
supplement the Complaint, the Tribe must demonstrate 
good cause for a modification of the Scheduling Order.
 
“The good cause standard primarily considers the 
diligence of the party seeking the amendment.” Johnson 
v. Mammoth Recreations, Inc., 975 F.2d 604, 609 (9th 
Cir. 1992). The Tribe learned that the Complaint did not 
adequately allege the constituent element theory with the 
Court’s Summary Judgment Order. (Motion at 9–10.) It 
moved the Court to allow the amendment approximately 
six months later. Although six months is certainly not a 
quick response, the Tribe was pursuing alternative 
remedies and meeting and conferring with opposing 
counsel during that time. (DWA Opposition at 6 n.4, 7.) 
Moreover, as DWA acknowledges, allowing the 
amendment “would not be prejudicial to the Water 
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Agencies[ ] because they have already largely addressed 
the [constituent element] pore space issue ... in their Phase 
2 motions and briefs.” (DWA Opposition at 19.) 
Accordingly, good cause exists to modify the Scheduling 
Order to allow the pore space amendments. Because 
Defendants have waived their right to object to 
amendment under Rule 15, the Court will not address 
those factors. (See CVWD Opposition at 12.) The Court 
therefore GRANTS leave to amend the Complaint with 
the proposed pore space revisions.
 

B. New Standing Allegations
The Tribe also seeks to add several new factual 
allegations regarding their own use of the groundwater. 
(See generally Proposed FAC.) Since the Court issued the 
Phase II Order, the Tribal Council has established the 
Agua Caliente Water Authority and directed it to store 
20,000 AF of the Tribe’s groundwater per year. (Motion 
at 10.) The Tribe has also begun construction on new 
wells that were predicted to start producing water this past 
January. (Id.) The Tribe argues that these new factual 
allegations establish that it has standing to pursue 
quantification of its water rights, which the Court 
previously found to be lacking.
 
Because these events occurred after the filing of the 
Complaint, the Tribe’s request to add these new standing 
allegations is a request to supplement, rather than amend, 
the Complaint. See Fed. R. Civ. P. 15 (supplemental 
pleadings “set[ ] out any transaction, occurrence, or event 
that happened after the date of the pleading to be 
supplemented”). Defendants argue that the Deadline to 
Amend covers both amendment and supplementation. 
(DWA Opposition at 5; CVWD Opposition at 7.) It does 
not. First, while the Scheduling Order lists the Deadline to 
Amend, it is silent on a deadline to supplement. Because 
the Federal Rules distinguish the two, a deadline to amend 
does not automatically include supplementation. Second, 
because the need to supplement could presumably arise at 
any time during the litigation, it would be nonsensical to 
create a deadline for supplementation. Contra Anderson v. 
City of Rialto, 2017 WL 10562685, at *3 (C.D. Cal. May 
17, 2017) (applying Rule 16(b) to a motion to supplement 
where supplementing party assumed Rule 16(b) applied). 
Accordingly, the Deadline to Amend does not apply to the 
new standing allegations, and the Court need only assess 
the Rule 15(d) factors.
 

1. Bad Faith
*5 Defendants argue that the Tribe is acting in bad faith 
because they filed the Motion after the Court granted 
summary judgment against them. (CVWD Opposition at 
13–15.) Plainly, the Tribe could not have moved to 
supplement before the Phase II Order as the relevant 
events had not yet occurred. Defendants insist that the 
events themselves are evidence of bad faith: the Tribe 
could have created the Water Agency or planned the wells 
at any point and are only doing so now for the purpose of 
reversing the Court’s Phase II Order. (CVWD Opposition 
at 15.)
 
Defendants ascribe improper motives to the Tribe for its 
actions without any evidence other than timing. But the 
Tribe offers an alternative, equally plausible explanation 
for its timing: that it “has taken steps to resume pumping 
groundwater” because “the Court decreed the existence of 
the Tribe’s federal reserve right to groundwater” in Phase 
I. (Motion at 4.) Moreover, even if Defendants were 
correct regarding the Tribe’s motives, taking extrajudicial 
action to make a formerly nonjusticiable action justiciable 
is not bad faith. It is strategic. The Court told the Tribe 
that it could not pursue quantification of its water rights 
because it was not using the water, so the Tribe started to 
use the water.
 
It is Defendants’ burden to demonstrate bad faith. And to 
meet that burden they must do more than complain about 
the timing of the Tribe’s actions. Accordingly, the Court 
concludes that the Tribe has not acted in bad faith.
 

2. Undue Delay
Defendants further argue, without much specificity, that 
the Tribe unduly delayed in seeking to supplement these 
new standing allegations. (CVWD Opposition at 9–10 
(arguing that “many of [the] new allegations consist of 
facts regarding recharge and agency groundwater 
production know to the Tribe for months, if not years [ 
].”).) While some of the relevant events occurred shortly 
after the summary judgment briefing, others occurred 
only weeks before the Tribe moved to amend, and others 
are still evolving in real time. Moreover, “[t]he passage of 
time is not, in and of itself, undue delay.” Johnson v. 
Serenity Transportation, Inc., 2015 WL 4913266, at *5 
(N.D. Cal. Aug. 17, 2015). The relevant inquiry for undue 
delay is “whether the moving party knew of the facts and 
legal bases for the amendments at the time the operative 
pleading was filed.” Id. Accordingly, the Tribe did not 
unduly delay in seeking leave to supplement the standing 
allegations.
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3. Prejudice to the Defendant
Defendants argue that allowing supplementation of the 
new standing allegations would unduly prejudice 
them—the Court already granted summary judgment and 
allowing the amendments would force the parties to 
reopen discovery and relitigate the issues. (CVWD 
Opposition at 15–19.) While allowing amendment will 
undoubtedly create an additional burden for Defendants, 
such a burden is not undue. The Court did not reach the 
merits of the Tribe’s claims. Instead, it found that the 
Tribe lacked standing to pursue the quantification of its 
water rights. Such a holding is by nature transient and 
subsumes the possibility that should the Tribe’s water 
rights become injured, the parties will need to litigate 
quantification. Accordingly, allowing the Tribe to 
supplement the Complaint will not unduly prejudice 
Defendants.
 

4. Futility of Amendment
Finally, Defendants argue that allowing the Tribe to 
supplement its Complaint with new standing allegations 
would be futile because the new allegations fail to confer 
standing. The Court need not decide whether the proposed 
amendments confer standing—such a decision is 
appropriate only after briefing on the merits. Cf. Hyun Ju 
Shin v. Yoon, 2019 WL 1255242, at *7 (E.D. Cal. Mar. 
19, 2019) (“[I]n view of the Ninth Circuit’s directive that 
leave to amend be granted with ‘extreme liberality,’ 
courts generally decline to reach the merits of such a 
dispute where the parties can more fully brief and argue 
the issues on a motion ...”); Netbula, LLC v. Distinct 
Corp., 212 F.R.D. 534, 539 (N.D. Cal. 2003) (“Denial of 
leave to amend on [futility] ground[s] is rare. Ordinarily, 
courts will defer consideration of challenges to the merits 
of a proposed amended pleading until after leave to 
amend is granted and the amended pleading is filed.”). 
The Court found the Tribe lacked standing to quantify its 
water rights. (Summary Judgment Order.) Because these 
new allegations potentially alter that holding, the Tribe’s 
proposed revisions are not futile.
 
*6 Each of the Rule 15(d) factors weigh in favor of 
allowing the Tribe to supplement its Complaint with new 
standing allegations. Accordingly, the Court GRANTS 

the Motion with respect to those allegations.
 

C. Proposed Injunction Request
Finally, the Tribe seeks to supplement the Complaint with 
a request to enjoin the Defendants from producing water 
on tribal land without authorization. (Proposed FAC at 22 
(requesting that the Court “[e]njoin[ ] the Defendants 
from producing groundwater on the Reservation without 
authorization and from producing groundwater used by 
the Tribe to replenish the aquifer and partially offset the 
lingering harmful effects of long standing cumulative 
overdraft.”).) Such a revision would dramatically broaden 
the scope of this litigation. For nearly seven years, the 
parties have been litigating the scope of the Tribe’s water 
rights. While a resolution of the current issues could 
theoretically limit Defendants’ ability to pump water, 
such a limit would be defined by the Tribe’s water rights. 
In other words, Defendants’ ability to pump would only 
be limited insofar is it infringes on the Tribe’s rights. 
Conversely, the proposed injunction could prevent 
Defendants from pumping any water at all. Moreover, the 
proposed injunction is wholly divorced from the Tribe’s 
water rights and appears to instead rely on a property 
right. Such a dramatic revision after so long would unduly 
prejudice Defendants. Accordingly, the Court DENIES 
the Tribe’s attempt to supplement the Complaint with a 
request to enjoin Defendants from pumping water on 
tribal land without authorization.
 

IV. CONCLUSION

For the reasons above, the Court GRANTS-IN-PART and 
DENIES-IN-PART Plaintiff’s Motion. The parties are 
DIRECTED to review the attached Appendix for the 
Court’s specific ruling on each proposed revision. The 
amended complaint shall be filed no later than July 17, 
2020.
 

IT IS SO ORDERED.

Appendix

Location Proposed Amendment Court’s Order
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Page 2, line 21
 

Deleted after “members”: “,”
 

GRANT
 

Page 2, line 22
 

Added after “Reservation”: “; recognize, 
declare, and quantify the Tribe’s 
beneficial ownership of the volume of 
pore space underlying the Tribe’s 
Reservation;”
 

GRANT
 

Page 2, line 25
 

Added after “water”: “and pore space”
 

GRANT
 

Page 4, line 4
 

Added after “rights”: “,”
 

GRANT
 

Page 4, line 6
 

Deleted after “Tribe’s”: “right to use”
 
Added: “beneficial ownership of a 
defined amount of subterranean”
 

GRANT
 

Page 4, line 6
 

Added after “space”: “—defined for 
purposes of this lawsuit as the void or 
open subterranean spaces that are not 
filled by solid material or the empty 
space between rocks, sand, and other 
solid soil where water can be stored—”
 

GRANT
 

Page 4, line 7
 

Deleted after “Valley”: “to store the 
Tribe’s federally reserved water in an 
amount sufficient to meet all of the 
Tribe’s present and future reasonable 
needs”
 
Added: “and injunctive relief protecting 
the pore space from degradation or 
diminishment by Defendants”
 

GRANT
 

Page 4, line 21
 

Deleted after “water”: “, without any 
compensation to the Tribe”

GRANT
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Added: “based on its claim that the pore 
space underlying the Reservation is 
subject to a public servitude allowing its 
use by CVWD”
 

Page 4, line 23
 

Deleted after “Defendants”: “Franz De 
Klotz, Ed Pack,”
 

GRANT
 

Page 4, line 23
 

Added after “Nelson”: “, G. Patrick 
O’Dowd, Anthony Bianco, and Castulo 
R. Estrada”
 
Deleted: “and Debi Livesay”
 

GRANT
 

Page 5, line 9
 

Deleted after “water”: “, without any 
compensation to the Tribe”
 
Added: “based on its claim that all pore 
space underlying the Reservation is a 
public resource available for use by 
DWA”
 

GRANT
 

Page 5, line 11
 

Deleted after “Oygar,”: “Thomas Kieley, 
III”
 
Added: “Kristin Bloomer”
 

GRANT
 

Page 12, line 7
 

Added new paragraphs after Paragraph 
39 and renumbered remaining Complaint 
accordingly:
 
“40. CVWD recently estimated, in an 
expert report that it filed in this case, that 
the annual natural groundwater recharge 
to the West Whitewater Area of Benefit, 
which underlies the majority of the Agua 
Caliente Reservation, is approximately 
40,000 AF. See Doc. 200-4, Page.ID 
7499.

GRANT
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“41. DWA recently estimated the annual 
natural groundwater recharge (natural 
inflows less natural outflow) of the West 
Whitewater River Management Area, 
which includes most of the Agua 
Caliente Reservation, to be 
approximately 30,500 AF. Engineer’s 
Report Groundwater Replenishment and 
Assessment Program for the West 
Whitewater River Subbasin, Mission 
Creek Subbasin, and Garnet Hill 
Subbasin Areas of Benefit, Desert Water 
Agency 2019/2020 (May 2019) (2019 
DWA Replenishment Report) at III-1.
 
“42. As of 2019, existing annual 
production of groundwater in the West 
(or Upper) Whitewater River Subbasin, 
also known as the Indio Subbasin, which 
underlies the majority of the Agua 
Caliente Reservation, is in excess of the 
annual natural groundwater recharge, 
meaning there is no excess groundwater 
in the aquifer.”
 

Page 12, line 13
 

Deleted after “it”: “projects”
 
Added: “has projected”
 

GRANT
 

Page 12, line 18
 

Added new paragraph after renumbered 
Paragraph 44 (i.e. Paragraph 41 in 
original Complaint) and renumbered 
remaining Complaint accordingly:
 
“45. According to CVWD’s records, 
CVWD has produced at least 170,000 
AF of groundwater from wells located 
on the Agua Caliente Reservation since 
1987, with annual production amounts 
ranging between approximately 1,532 
AF and 9,705 AF. Since 2013, CVWD 
has produced 29,788 AF of groundwater 

DENY
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from wells located on the Reservation, 
and continues to pump groundwater 
from wells located on the Reservation, 
without the Tribe’s authorization. After 
the Tribe filed this lawsuit, CVWD 
ceased publishing, and otherwise making 
available including in response to 
California Public Records Act requests, 
reports showing how much water is 
pumped by individual pumpers in the 
Coachella Valley, including on the Agua 
Caliente Reservation.”
 

Page 12, line 25
 

Added new paragraph after renumbered 
Paragraph 47 (i.e. Paragraph 43 in 
original Complaint) and renumbered 
remaining Complaint accordingly:
 
“48. Since 1987, according to DWA’s 
records, DWA has produced at least 
643,250 AF of groundwater from wells 
located on the Agua Caliente 
Reservation, with annual production 
amounts ranging from approximately 
4,265 AF to 23,686 AF. Since 2013, 
DWA has produced 61,640 AF of water 
from wells located on the Reservation, 
and continues to pump groundwater 
from wells located on the Reservation, 
without the Tribe’s authorization.”
 

DENY
 

Page 13, line 8
 

Added after “and”: “while the 
Defendants claim to have slowed or 
arrested ongoing overdraft through their 
recharge program, they concede that 
their recharge efforts will not reduce or 
diminish cumulative overdraft, see 2019 
DWA Replenishment Report at II-29, 
nor will it address”
 

GRANT
 

Page 13, line 11
 

Added new paragraphs after renumbered 
Paragraph 51 (i.e. Paragraph 46 in 

GRANT
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original Complaint) and renumbered 
remaining Complaint accordingly:
 
“52. The most up-to-date available 
estimates, published by DWA, indicate 
that the historic cumulative net 
overdraft— which takes into account the 
amount of imported water artificially 
recharged by the Defendants—totals 
538,000 AF in the West Whitewater 
River Management Area and 109,000 
AF in the Mission Creek Management 
Area. See id. These figures include 
all-time record artificial recharge in 2017 
resulting from record-level precipitation 
the preceding winter. See id. at II-32 and 
Ex. 1. These figures also include more 
than 235,000 AF of so-called “advanced 
delivery” water that is stored in the 
aquifer for Metropolitan Water District 
(MWD), see id. at Ex. 6, and is subject 
to recall by MWD on demand.
 
“53. This cumulative overdraft has 
resulted in a lowered groundwater table 
in the basin, including under the Agua 
Caliente Reservation. Lowering of the 
groundwater table increases the costs of 
producing groundwater by necessitating 
deeper wells, more powerful pumps, and 
higher energy costs for increased pump 
lifts. These cost increases are directly 
harmful to those who produce 
groundwater on the Reservation.
 
“54. The Tribe has produced 
groundwater on the Reservation in the 
past for its own use. The Tribe is 
resuming groundwater production on the 
Reservation. It is currently installing 
wells in both of Defendants’ service 
areas that the Tribe anticipates will 
produce groundwater no later than 
January, 2020, likely sooner. The 
groundwater levels at both of these wells 
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are lower than they would be but for 
Defendants’ overdraft of the aquifer. As 
a result, the cost to the Tribe for 
pumping groundwater at these wells will 
be higher due to higher pump lifts. 
Deeper wells increase energy costs as 
well.
 
“55. The Tribe is taking additional 
affirmative, concrete steps, for additional 
groundwater production in the 
immediate future. The Tribe has invested 
in additional opportunities and is in 
negotiations to produce additional 
groundwater on the Reservation. The 
Tribe intends to fully develop and use its 
groundwater rights. Because of 
Defendants’ over use of groundwater in 
the aquifer has caused groundwater 
levels under the Reservation to lower, 
the Tribe’s cost to produce groundwater 
from all of its wells will be higher than it 
would be if the aquifer were at its 
natural, pre-Reservation level.
 
“56. August 6, 2019, Agua Caliente 
enacted an ordinance to establish the 
Agua Caliente Water Authority, a tribal 
government charged to “protect, manage, 
and regulate the Tribe’s Groundwater, 
and to promote the public health, safety, 
welfare, and economic security of the 
Tribe, Tribal Members, Tribal Entities, 
and the Reservation Community.” Agua 
Caliente Water Authority Ordinance (AC 
Water Ord.), Ch. 1 § I.C. 1 The Water 
Authority is directed and authorized to, 
“among other things, administer well 
permits, monitor and manage 
groundwater levels and groundwater 
quality, and administer the imposition of 
groundwater production fees on 
producers of the Tribe’s Groundwater.” 
Id., Ch. 1 § I.B.10.
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“57. To begin restoration of the aquifer 
and offset the increased costs of 
on-Reservation groundwater production 
and other ill effects resulting from the 
Defendants’ overdraft of the aquifer, the 
Tribe intends to put a portion of the 
federal reserved water right decreed in 
this litigation to use by storing it to 
replenish the aquifer under the 
Reservation. To that end, on September 
24, 2019, the Tribal Council adopted a 
resolution directing the Agua Caliente 
Water Authority to ensure that 20,000 
AF of the groundwater reserved for the 
Agua Caliente Reservation by the United 
States is stored annually in the aquifer to 
alleviate depletion resulting from the 
Defendants’ overuse. The Tribe’s efforts, 
which will be implemented through the 
Tribe’s permitting process, will be 
frustrated if the Defendants are allowed 
to continue to extract groundwater on the 
Reservation that the Tribe stores in an 
effort to reduce the effects of long 
standing cumulative overdraft. 
Moreover, the Tribe is unable to 
ascertain the amount of federal reserved 
groundwater available for storage absent 
a quantification of its federal reserved 
water right.
 
“58. The Tribe estimates its federally 
reserved groundwater right to be at least 
60,000 AF per year. The Tribe intends to 
fully develop and use its groundwater 
rights.
 
“59. The Tribal Council seated the Water 
Authority Board on October 8, 2019. See 
Resolution 45-19. Pursuant to Ch. 2, § 
II.H of the AC Water Ord., the Water 
Authority is now preparing a report that 
will, inter alia, recommend water 
production fees to be applied to the 
production of the Tribe’s groundwater 
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on the Reservation, including by the 
Defendants. This report will be 
completed by November 4, 2019.
 
“60. Lessees of allotted land on the 
Reservation currently pump 
groundwater. Defendants regulate and 
unlawfully burden the Tribe’s 
groundwater right by charge all non-de 
minimis pumpers of groundwater on the 
Reservation a replenishment assessment 
based on how much water the 
groundwater pumpers produce.
 
“61. On September 30, 2019, DWA sent 
the Tribe a statement claiming that the 
Tribe owes over $200,000 in fees for 
replenishment assessments that DWA 
levied on the Tribe when the Tribe 
pumped groundwater on the Reservation 
from 2009 to 2012. The Tribe anticipates 
that DWA will continue to assess this fee 
on the Tribe when it resumes pumping 
groundwater.”
 
Added: “1The Water Ordinance and 
related resolutions are found on the 
Tribe’s website: 
http://www.aguacaliente.org/ 
content/Agua%20Caliente%20Water%2
0Authority/”
 

Page 15, line 1
 

Deleted paragraph after renumbered 
Paragraph 69 (i.e. Paragraph 54 in 
original Complaint) and added:
 
“70. Pore space is a constituent element 
of the land reserved for Agua Caliente 
by the United States in the 1876 and 
1877 Executive Orders.”
 

GRANT
 

Page 15, line 4
 

Added new paragraphs after renumbered 
Paragraph 70 (i.e. Paragraph 55 in 

GRANT
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original Complaint) and renumbered 
remaining Complaint accordingly:
 
“71. The Tribe has proprietary interests 
in the land comprising its Reservation, 
including in the pore space that it 
beneficially owns.
 
“72. The Defendants’ assertion of 
jurisdiction and/or a public servitude 
over the pore space underlying the Agua 
Caliente Reservation casts a cloud over 
the existence, scope, and extent of the 
Tribe’s property right.
 
“73. The Tribe has sovereign interests in 
and powers over its Reservation, 
including its federally reserved water 
rights and in the pore space that is a 
constituent element of the land 
beneficially owned by the Tribe and its 
members. The Defendants’ actions 
identified herein undermine and infringe 
upon the Tribe’s sovereign authority 
over its Reservation.
 
“74. Similarly, the Defendants’ assertion 
of jurisdiction over and an unfettered 
right to use for their benefit the pore 
space reserved for Agua Caliente is an 
affront to the Tribe’s sovereignty over its 
Reservation territory.”
 

Page 15, line 7
 

Replaced “56” with “74”
 

GRANT
 

Page 16, line 1
 

Added after “resources”: “and 
constituent elements, including pore 
space,”
 

GRANT
 

Page 16, line 27
 

Replaced “sufficient” with “the volume 
of”
 

GRANT
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Page 16, line 27
 

Deleted after “space”: “in the 
Groundwater Basin aquifer”
 

GRANT
 

Page 17, line 1
 

Deleted after “the”: “Coachella Valley 
and the”
 

GRANT
 

Page 17, line 1
 

Added after “Reservation”: “and a 
declaration of the volume of pore space 
so owned”
 
Deleted: “to store its Federally reserved 
right to groundwater for all present and 
future purposes”
 

GRANT
 

Page 17, line 6
 

Replaced “66” with “85”
 

GRANT
 

Page 17, line 8
 

Added after “groundwater”: “and pore 
space”
 

GRANT
 

Page 17, line 15
 

Added after “groundwater”: “, including 
but not limited to storing reserved water 
to partially offset the lingering ill effects 
of long standing cumulative overdraft”
 

GRANT
 

Page 18, line 14
 

Deleted after “Tribe’s”: “superior, prior 
and paramount ownership interest in 
sufficient pore space in the Groundwater 
Basin aquifer underlying the Coachella 
Valley and the Tribe’s Reservation to 
store its Federally reserved right to 
groundwater for all present and future 
purposes”
 
Added: “sovereign and proprietary 
interests in pore space or interfering with 
the Tribe’s ability to use those rights”
 

GRANT
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Page 19, line 17
 

Added new paragraph after Paragraph 5 
and renumbered remaining Complaint 
accordingly:
 
“6. Further declares that the Tribe is the 
beneficial owner of the volume of pore 
space underlying, and forming a 
constituent element of, the lands 
reserved for the Tribe by the United 
States;”
 

GRANT
 

Page 19, line 21
 

Added new paragraph after renumbered 
Paragraph 7 (i.e. Paragraph 6 in original 
Complaint) and renumbered remaining 
Complaint accordingly:
 
“8. Quiets the Tribe’s title to pore space 
and quantifies the volume of pore space 
beneficially owned by the Tribe;”
 

DENY
 

Page 20, line 1
 

Added new paragraph after renumbered 
Paragraph 10 (i.e. Paragraph 8 in original 
Complaint) and renumbered remaining 
Complaint accordingly:
 
“11. Enjoins the Defendants from 
producing groundwater on the 
Reservation without authorization and 
from producing groundwater used by the 
Tribe to replenish the aquifer and 
partially offset the lingering harmful 
effects of long standing cumulative 
overdraft;”
 

DENY
 

All Citations
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Footnotes
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1 While the Tribe’s motion is filed at Dkt. No 329, the points and authorities in support of the motion are filed at Dkt. No. 330. Any 
page number citations refer to Dkt. No. 330.

2 Relying on the parties’ Joint Rule 26(f) Conference Report, the Tribe claims that April 1, 2014 was the “Phase I” deadline to 
amend the Complaint. (“Joint Report,” Dkt. No. 52.) The Joint Report is not the Scheduling Order. It does not set out the 
schedule—the Court does. The April 1, 2014 date set by the Scheduling Order does specify that April 1, 2014 is limited to Phase I. 
Instead, it applies to the entire case.

3 While the Court did apply Rule 15 to the Tribe’s earlier attempt to amend, it ultimately found that motion was moot. (See Dkt. No. 
266.) Accordingly, the Court did not allow the amendment and made no finding regarding the applicability of the Deadline to 
Amend. Moreover, unlike here, Rule 16 was not raised by any party.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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2020 WL 5889294
Only the Westlaw citation is currently available.

United States District Court, W.D. Arkansas, Fort 
Smith Division.

Fawn Renee BROWN, Plaintiff
v.

AMERICAN FURNITURE WAREHOUSE 
CO., et al., Defendants

No. 2:20-CV-02092
|

Signed 10/05/2020

Attorneys and Law Firms

Sam Sexton, McCutchen Law Firm, Fort Smith, AR, for 
Plaintiff.

Rachel E. Hildebrand, William H. Edwards, Jr., Barber 
Law Firm PLLC, Little Rock, AR, for Defendants.

OPINION AND ORDER

P.K. HOLMES, III, U.S. DISTRICT JUDGE

*1 Before the Court is Plaintiff’s motion (Doc. 12) for 
leave to amend her complaint. No response was filed and 
the deadline to respond has passed. The motion will be 
granted, the proposed amended complaint will be 
docketed, and this action will be remanded.
 
Federal Rule of Civil Procedure 15(a)(2) directs the Court 
to “freely give leave [to amend pleadings] when justice so 
requires.” The proposed amended complaint will add a 
new Defendant, Charles D. Hughes, because in discovery 
Defendant Johnson testified that Hughes’s negligence 
contributed to or caused the motor vehicle accident that 
gives rise to this lawsuit. The proposed amendment 
implicates the Court’s subject matter jurisdiction.
 
The proposed pleading alleges Hughes is a citizen of 
Arkansas. Plaintiff is also a citizen of Arkansas. The 
addition of Hughes as a Defendant will destroy diversity 

of citizenship, and this Court will then be unable to 
exercise original jurisdiction under 28 U.S.C. § 1332.1 “If 
after removal the plaintiff seeks to join additional 
defendants whose joinder would destroy subject matter 
jurisdiction, the court may deny joinder, or may permit 
joinder and remand the action to the State court.” 28 
U.S.C. § 1447(e). In this case, Rule 15 remains the 
mechanism for amendment, but a joinder analysis under 
Rule 19 is also required, and determining whether “justice 
so requires” the Court to allow amendment under Rule 15 
necessitates consideration of “a number of factors to 
balance the defendant’s interest in maintaining the federal 
forum with the competing interests of not having parallel 
lawsuits.” Bailey v. Bayer CropScience L.P., 563 F.3d 
302, 308–09 (8th Cir. 2009).
 
With respect to the Rule 19 joinder analysis, and 
accepting as true those allegations in the proposed 
amended complaint that are consistent with Plaintiff’s 
characterization of Defendant Johnson’s deposition 
testimony, Hughes is a necessary and indispensable party. 
Arkansas law controls the merits of this case. In an 
Arkansas personal injury action, liability is several, but 
not joint, and fault must be allocated. Ark. Code Ann. § 
16-55-201. If Hughes is not present, the Court cannot 
afford complete relief. Plaintiff can only recover from 
Defendants Johnson and American Furniture Warehouse 
Co. an amount of damages proportional to their 
responsibility for her injuries, and based on the proposed 
amended complaint and Johnson’s testimony, that 
responsibility may be only partial. Furthermore, if 
Hughes’s fault must be determined by a separate jury in a 
separate proceeding, there is a substantial risk of 
inconsistent obligations. Finally, if Hughes is not present, 
a judgment entered in his absence might prejudice both 
him and the existing parties as a result of any inconsistent 
obligations or findings of fault and the inefficiencies 
inherent in multiple trials, and this prejudice cannot 
practicably be lessened by protective provisions in a 
judgment or any other measures apparent to the Court in 
this case. A judgment entered in Hughes’s absence is 
unlikely to be adequate because if the allegations in this 
Court are correct, a jury will almost certainly find Hughes 
had some responsibility for Plaintiff’s injuries. Plaintiff’s 
only adequate remedy if this action were dismissed for 
nonjoinder is to bring the action in state court—again.
 
*2 With respect to the Rule 15 amendment analysis, “the 
Court is required to consider 1) the extent to which the 
joinder of the nondiverse party is sought to defeat federal 
jurisdiction, 2) whether the plaintiff has been dilatory in 
asking for amendment, and 3) whether the plaintiff will be 
significantly injured if amendment is not allowed.” 
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Bailey, 563 F.3d at 309 (quoting Le Duc v. Bujake, 777 
F.Supp. 10, 12 (E.D. Mo. 1991)). Analyzing these factors 
in reverse order, the Court first notes that its Rule 19 
analysis and the impracticability, inefficiency, and 
expense of parallel lawsuits suggest significant injury if 
amendment is not allowed. The Court next notes that in 
another case, circumstances such as these might suggest 
that Plaintiff was dilatory. She surely knew at the outset 
of this lawsuit that Hughes was involved in the collision 
even if she did not know Hughes’s identity. However, the 
allegations in the original complaint in this case suggest 
only that Defendants are at fault, and the question of 
Hughes’s fault did not arise until Defendants answered 
and Defendant Johnson testified that Hughes played a 
role. Furthermore, amendment was requested very shortly 
after Defendant Johnson’s deposition was taken, and well 
within the time set out in the scheduling order to add 
parties. The second and third factors weigh in favor of 
amendment.
 
The Court’s chief concern when considering this motion 
has been whether the amendment is sought solely to 
defeat federal jurisdiction. Ultimately, however, the Court 
has determined that is not Plaintiff’s purpose. First, 
Defendants, who originally sought federal jurisdiction, 
have not opposed the amendment that would defeat that 
jurisdiction (and it would be difficult for them to do so, 
given that they also would place some or all of the blame 

for Plaintiff’s injuries on Hughes). Second, based on 
Plaintiff’s characterization of Defendant Johnson’s 
testimony, the proposed allegations against Hughes 
appear to have a legitimate basis in fact and law. Third, 
Plaintiff has not attempted to hide the fact that 
amendment might destroy diversity jurisdiction.
 
Ultimately, although Defendants’ lack of response 
unnecessarily delayed resolution of this motion, it also 
indicates they have little or no interest in “maintaining the 
federal forum.” Bailey, 563 F.3d at 309. Balanced against 
this lack of interest, amendment and remand would be 
justified even if the joinder and amendment factors 
weighed less heavily in Plaintiff’s favor.
 
IT IS THEREFORE ORDERED that the motion (Doc. 
12) is GRANTED. The Clerk is directed to file the 
amended complaint included with Plaintiff’s motion and 
REMAND this case to the Circuit Court of Crawford 
County, Arkansas.
 
IT IS SO ORDERED this 5th day of October, 2020.
 

All Citations

Slip Copy, 2020 WL 5889294

Footnotes

1 Plaintiff suggests that the Court exercise supplemental jurisdiction over the Hughes claims under 28 U.S.C. § 1367—or if it cannot 
do so, that the Court allow amendment and subsequently entertain a motion to dismiss from Plaintiff. Following joinder of a new 
Defendant, the Court cannot exercise supplemental jurisdiction. See 28 U.S.C. § 1367(b). And a motion to dismiss is unnecessary 
because the Court can resolve the matter on this motion.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
 Distinguished by Bank of America v. TemPay LLC, W.D.N.Y., 

November 7, 2019
2016 WL 489896

Only the Westlaw citation is currently available.
United States District Court, W.D. New York.

Luis A. CANALES, Plaintiff,
v.

M. SHEAHAN, et al., Defendants.

12-CV-693A
|

Signed 02/09/2016

Attorneys and Law Firms

Luis A. Canales, Stormville, NY, pro se.

Christopher L. Boyd, NYS Attorney General’s Office, 
Buffalo, NY, for Defendant.

REPORT AND RECOMMENDATION

AND

DECISION AND ORDER

HONORABLE HUGH B. SCOTT, UNITED STATES 
MAGISTRATE JUDGE

I. INTRODUCTION
*1 The Hon. Richard J. Arcara referred this case to this 

Court under 28 U.S.C. § 636(b). (Dkt. No. 29.) Pending 
before the Court is a motion (Dkt. No. 24) by defendants 
to dismiss plaintiff’s amended complaint under Rule 
12(b)(1) of the Federal Rules of Civil Procedure 
(“FRCP”). In his amended complaint (Dkt. No. 6), 
plaintiff listed explicitly that every defendant was sued in 
an official capacity. (Id. at 4–5.) The designation of 
official capacity would have implicated Eleventh 
Amendment immunity and would have barred suit. Judge 
Michael Telesca, acting as a duty judge for purposes of 
pro se screening orders, decided to “interpret plaintiff’s 
claims to have been made in the individual capacity of 
each defendant. Pro se petitions should be characterized 
according to the relief sought, and not to the label given to 
them by pro se prisoners unlearned in the law.” (Dkt. No. 
10 at 3.)
 
Through the pending motion, defendants now challenge 
the prior ruling that the amended complaint would be 
assessed as if plaintiff sued every defendant in an 
individual capacity. Defendants argue that plaintiff made 
an unambiguous designation, that the issue of individual 
versus official capacity implicates subject-matter 
jurisdiction, and that the Court cannot confer 
subject-matter jurisdiction sua sponte. Plaintiff urges the 
Court to stand by the prior ruling. In the alternative, 
however, plaintiff attaches a proposed second amended 
complaint to his response papers and includes a 
cross-motion for leave to file it.
 
The Court has deemed defendants’ motion and plaintiff’s 
cross-motion submitted on papers under Rule 78(b) of the 
FRCP. For the reasons below, the Court grants plaintiff’s 
non-dispositive motion. The Court also recommends 
denying defendants’ dispositive motion.
 

II. BACKGROUND
This case concerns numerous allegations against 
numerous state prison employees, allegations that fall into 
three broad categories. In one category of allegations, 
plaintiff claims that he filed grievances in 2011, and 2013, 
to complain about racially motivated harassment and theft 
of property. Defendants retaliated against plaintiff for 
filing the grievances; the most severe retaliation allegedly 
consisted of physical assaults, sodomy, and shackling 
against plaintiff on August 8, 2011 and July 7, 2013. The 
retaliation included false charges to set up loss of 
privileges and months of confinement in the Special 
Housing Unit (“SHU”). A second category of allegations 
concerns denial of medical treatment and of reasonable 
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accommodations for plaintiff’s disability. The denial of 
medical treatment includes a refusal to treat plaintiff after 
he was assaulted. Plaintiff asserts other refusals of 
medical treatment for carpal tunnel syndrome, refusals 
that he believes were racially motivated. Plaintiff’s 
complaints of carpal tunnel syndrome and related nerve 
damage in his left wrist formed the basis of his disability 
claim. A third category of allegations concerns unjustified 
denial of library and mail services in retaliation for 
continued grievances. According to plaintiff, library staff 
refused to provide him books, citations, and other 
materials over a period of several years. The refusals 
caused him to miss a supplemental filing deadline for a 
state court appeal in October 2011; the state court 
affirmed a judgment of conviction on October 25, 2011.1 
Plaintiff also insists that defendants have denied him 
access to legal mail services and caused some of his 
mailings to be returned for insufficient postage.
 
*2 To date, plaintiff has submitted two complaints that the 
Court has subjected to two screening orders. Plaintiff filed 
his original complaint on July 23, 2012. (Dkt. No. 1.) 
Judge John Curtin issued an initial screening order on 
October 2, 2013 (Dkt. No. 4); inter alia, the order 
required plaintiff to file an amended complaint to avoid 
dismissal on the grounds of frivolousness and 
incomprehensible writing. Plaintiff filed his amended 
complaint on December 18, 2013. Judge Telesca’s 
screening order, mentioned above in the Introduction, 
followed on February 20, 2015. For purposes of today’s 
writing, the most pertinent part of that screening order is 
the part that the Court has mentioned already: the decision 
to construe the substance of plaintiff’s allegations as 
referring to defendants’ individual capacities, despite the 
explicit references in the amended complaint to 
defendants’ official capacities.
 
Defendants filed their pending motion on July 6, 2015. In 
support of their motion, defendants note that Judge 
Telesca already acknowledged a lack of subject-matter 
jurisdiction in the absence of the interpretation that he 
gave to the amended complaint. Defendants distinguish 
plaintiff’s situation from situations in which pro se 
plaintiffs make allegations against state officials but 
remain silent as to whether those officials acted in an 
individual or official capacity. Given plaintiff’s explicit 
designation of official capacities, defendants assert that 
sovereign immunity applies and that the Court cannot 
override a clear lack of jurisdiction. To the extent that 
plaintiff makes claims about his disabilities under the 
Americans with Disabilities Act or the Rehabilitation Act, 
defendants argue that those claims are so incidental to the 
overall thrust of plaintiff’s allegations—violations of civil 
rights by way of 42 U.S.C. § 1983—that they do not 

suffice to confer jurisdiction.
 
As mentioned above, plaintiff counters defendants’ 
motion in two ways. In admittedly conclusory fashion, 
plaintiff asserts that Judge Telesca’s screening order was 
correct and should not be disturbed. In the alternative, 
however, plaintiff includes a cross-motion in his papers 
for leave to amend. Plaintiff attaches a proposed second 
amended complaint to his papers. Plaintiff adds two new 
names to the bottom of the caption of the proposed second 
amended complaint—“A. Bartlett” and “S. Vonhagn,” 
two names that appear only in the tenth claim concerning 
denial of certain law library services. The second 
amended complaint also incorporates changes required by 
the previous two screening orders. Critically, and without 
an explicit requirement from the Court, the proposed 
second amended complaint changes the designation of all 
defendants to say that all defendants acted in their 
individual capacities. The proposed second amended 
complaint is otherwise similar to the amended complaint 
in all material respects.
 

III. DISCUSSION

A. Leave to Amend as a Matter of Course 
(Non-dispositive)

Before addressing the more substantive motion that 
defendants filed, the Court will address plaintiff’s 
cross-motion to file a second amended complaint. In 
reviewing the docket for this case, the Court has noticed 
that the pending cross-motion represents plaintiff’s first 
voluntary request to file an amended complaint. Plaintiff 
filed the first amended complaint under threat of dismissal 
by the first screening order. With the cross-motion being 
plaintiff’s first request, the question arises as to whether 
plaintiff qualifies for the right to amend under Rule 
15(a)(1)(B). Under that rule, “[a] party may amend its 
pleading once as a matter of course within...if the 
pleading is one to which a responsive pleading is 
required, 21 days after service of a responsive pleading or 
21 days after service of a motion under Rule 12(b), (e), or 
(f), whichever is earlier.” FRCP 15(a)(1)(B). In the 
Court’s experience, the typical scenario prompting the use 
of the rule involves represented parties, an initial 
complaint, and an immediate motion to dismiss. Nothing 
in the plain text of the rule, however, pushes against the 
view that the right to amend once as a matter of course 
theoretically can be used anytime in a case, as long as 
circumstances satisfy the prerequisites of Rule 
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15(a)(1)(B). Some authority has addressed the ability to 
amend as of course later in a case, under the right 
circumstances. See Thompson v. Jiffy Lube Int’l, Inc., 505 
F. Supp. 2d 907, 913 (D. Kan. 2007) (“Plaintiffs have 
already amended their complaint once; however, they 
requested and received leave of the Court. Are Plaintiffs 
still entitled to amend as a matter of course? The authority 
on this issue is divided; however, the plain language of 
the Rule persuades the Court that Plaintiffs are still 
entitled to amend their pleading under Rule 15. Plaintiffs 
have not yet amended as a matter of course and no 
responsive pleading has been filed.”) (citations omitted); 
Bishop v. Minnesota Dep’t of Human Servs., No. CIV. 
14-1898 ADM/SER, 2015 WL 4920262, at *4 (D. Minn. 
Aug. 12, 2015) (“In his Motion to Dismiss or Amend, 
Bishop articulates his desire to amend his First Amended 
Complaint, stating that he ‘chooses to either amend his 
complaint or be allowed to re-file his complaint as a new 
action,’ and Bishop does not expressly ‘invoke 
the...[Court’s] discretionary authority’ under Rule 
15(a)(2). Under these circumstances, the Court construes 
the Motion to Dismiss or Amend as a request by Bishop 
to amend his complaint ‘once as a matter of course’ under 
Rule 15(a)(1)(B). At the time Bishop filed his Motion to 
Dismiss or Amend, Defendants had not filed a responsive 
pleading, and Bishop filed his Motion to Dismiss or 
Amend seven days after Defendants filed and served the 
Motion to Dismiss. Because Bishop requested to amend 
his complaint well within 21 days after service of a 
motion under Rule 12(b), the Court recommends that the 
Motion to Dismiss or Amend be granted to the extent 
Bishop seeks to amend his First Amended Complaint.”) 
(citing Pure Country, Inc. v. Sigma Chi Fraternity, 312 
F.3d 952, 956 (8th Cir. 2002); other citations omitted); 
see also Roberts v. Long, No. 14-CV-0427-WQH DHB, 
2014 WL 4829118, at *3 (S.D. Cal. Sept. 29, 2014) 
(requiring, and ultimately granting, leave to amend 
because a motion to dismiss under habeas rules falls 
outside of Rule 12); Cornelio v. Hirano, No. CIV. 
12-00072 LEK, 2013 WL 3936201, at *4 (D. Haw. July 
29, 2013) (implying that a pro se prisoner needed leave of 
court to file a fifth amended complaint only because he 
submitted it more than 21 days after the filing of a motion 
to dismiss). This authority coincides with the principle 
that Rule 15 confers “an absolute right to amend” when a 
plaintiff submits a timely amendment and no responsive 
pleading has been served. See Peckham v. Scanlon, 241 
F.2d 761, 764 (7th Cir. 1957) (citations omitted).
 
*3 Here, plaintiff never exhausted his right to amend his 
complaint once as a matter of course. Plaintiff’s original 
complaint led to a screening order that effectively ordered 
him to file an amended complaint; the screening order 
technically granted leave to amend but did so with heavy 

criticism of the original complaint and under threat of 
dismissal if no amendment followed. Either way, plaintiff 
did not invoke his right to amend as a matter of course 
when filing the amended complaint. Defendants never 
answered the amended complaint, choosing instead to file 
the pending motion to dismiss. The filing of the motion 
on July 6, 2015 started the 21-day clock under Rule 
15(a)(1)(B). Plaintiff had until July 27, 2015 to amend as 
a matter of course, or to respond to the motion. Instead, 
plaintiff sent two letters in early August 2015 (Dkt. Nos. 
25, 26) requesting extensions. In the letters, plaintiff 
stated that he wanted to be “able to respond to defendant’s 
Motion within reasonable time [sic]” (Dkt. No. 25 at 1), 
but he gave no details about how he would respond. This 
lack of detail is important because, as the docket now 
shows, the proposed second amended complaint turned 
out to be what plaintiff had in mind as a response. 
Additionally, plaintiff invoked Rule 6(b), which 
generically allows the Court to extend deadlines “[w]hen 
an act may or must be done within a specified time.” 
FRCP 6(b) (emphasis added). The deadline was extended 
to September 5, 2015. Given that plaintiff, as a pro se 
litigant, would not have been sophisticated enough to 
know how many deadlines needed extension, and given 
that defendants did not oppose the request for an 
extension, prudence warrants a finding that the extension 
preserved plaintiff’s right to amend as a matter of course. 
Cf. Warden v. Russell, No. CV150361TUCJASJR, 2015 
WL 9871633, at *2 (D. Ariz. Oct. 13, 2015) (“As the 
Defendants recognize, Plaintiff did not file his Motion to 
Amend until after the time period prescribed in Rule 
15(a)(1)(B) had expired, but did file it within the extended 
time period stipulated to by the parties for the filing of the 
response to their motions to dismiss. In light of the timing 
of the filing of Plaintiffs Motion to Amend, and in 
recognition of the extreme liberality for allowing leave to 
amend under Fed. R. Civ. P. 15(a)(2), the Defendants do 
not oppose the Motion to Amend.”) (internal quotation 
marks and citations omitted), report and recommendation 
adopted, 2016 WL 233169 (D. Ariz. Jan. 20, 2016). 
Plaintiff’s response—with its proposed second amended 
complaint—was not filed until September 15, 2015 but 
was dated September 4, 2015. If the Court accepts the 
10-day difference as a side effect of the prison legal mail 
system then plaintiff’s proposed second amended 
complaint was timely. The Court thus finds that plaintiff 
may file his proposed second amended complaint as a 
matter of course.
 

B. Leave to Amend (Non-dispositive)
The Court will be brief with an alternative reason to allow 
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plaintiff to file the proposed second amended complaint. 
Even if plaintiff could not file as a matter of course, “[t]he 
court should freely give leave when justice so requires.” 
FRCP 15(a)(2). “Reasons for a proper denial of leave to 
amend include undue delay, bad faith, futility of the 
amendment, and perhaps most important, the resulting 
prejudice to the opposing party. Mere delay, however, 
absent a showing of bad faith or undue prejudice, does not 
provide a basis for a district court to deny the right to 
amend.” State Teachers Ret. Bd. v. Fluor Corp., 654 F.2d 
843, 856 (2d Cir. 1981) (citations omitted). “Amendment 
may be prejudicial when, among other things, it would 
require the opponent to expend significant additional 
resources to conduct discovery and prepare for trial or 
significantly delay the resolution of the dispute.” AEP 
Energy Servs. Gas Holding Co. v. Bank of Am., N.A., 626 
F.3d 699, 725-26 (2d Cir. 2010) (internal quotation marks 
and citation omitted).
 
Here, circumstances would warrant granting plaintiff 
leave to amend. The proposed second amended complaint 
is substantially similar to the prior complaints; the only 
notable changes are the addition of two defendants and 
the labeling of all defendants as having acted in an 
individual capacity. The identification of individual 
capacity comports with what Judge Telesca already had 
identified in the second screening order and creates no 
surprise. Additionally, while the case has been around for 
a few years chronologically, it remains procedurally in its 
infancy since a scheduling order never issued and 
discovery never began. Cf., e.g., Hillair Capital Invs., 
L.P. v. Integrated Freight Corp., 963 F. Supp. 2d 336, 
339 (S.D.N.Y. 2013) (“Here, at this early stage of the 
case, there is no concern about delay, bad faith, or 
prejudice. The critical issue is whether the [amendment] 
would be futile.”); Peters v. City of Buffalo, 848 F. Supp. 
2d 378, 382 (W.D.N.Y. 2012) (Skretny, C.J.) 
(“Defendants have provided no grounds on which they 
would be prejudiced. Further, this Court finds that at this 
early stage of the litigation there is no undue prejudice to 
defendants that would preclude amendment of the 
complaint.”). As a result, plaintiff would qualify for leave 
to amend even if he could not amend as a matter of 
course.
 

C. Motion to Dismiss (Dispositive)
Since the Court will grant plaintiff’s cross-motion to file 
the proposed second amended complaint, it recommends 
denying defendants’ motion to dismiss as moot. The 
motion to dismiss contained no arguments apart from the 
argument about subject-matter jurisdiction that the second 
amended complaint will obviate.
 

IV. CONCLUSION
For all the foregoing reasons, the Court grants plaintiff’s 
non-dispositive cross-motion to amend. (Dkt. No. 28.) 
The Court respectfully recommends denying defendants’ 
dispositive motion to dismiss (Dkt. No. 24) as moot.
 
*4 Plaintiff will file his second amended complaint on or 
before April 20, 2016.
 

V. OBJECTIONS
A copy of this writing will be sent to counsel for 
defendants by electronic filing on the date below. The 
Court will mail a copy of this writing to plaintiff by 
first-class mail at the address that he currently has on 
record: Luis A. Canales, 10A0768, GREEN HAVEN 
CORRECTIONAL FACILITY, Box 4000, Stormville, 
NY 12582-0010. With respect to defendants’ motion to 
dismiss, any objections to the recommendations herein 
must be electronically filed with the Clerk of the Court 
within 14 days. See 28 U.S.C. § 636(b)(1); FRCP 72. “As 
a rule, a party’s failure to object to any purported error or 
omission in a magistrate judge’s report waives further 
judicial review of the point.” Cephas v. Nash, 328 F.3d 
98, 107 (2d Cir. 2003) (citations omitted).
 
SO ORDERED.
 

All Citations

Not Reported in Fed. Supp., 2016 WL 489896

Footnotes

1 The Court takes judicial notice that, based on the specific date that plaintiff has provided, the appellate decision in question appears 
to be People v. Canales, 931 N.Y.S.2d 407 (App. Div. 2011).
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United States District Court, W.D. New York.

Luis A. CANALES, Plaintiff,
v.

M. SHEAHAN, et al., Defendants.

12-CV-693-V
|

Signed 03/25/2016

Attorneys and Law Firms

Luis A. Canales, Stormville, NY, pro se.

Christopher L. Boyd, NYS Attorney General’s Office, 
Buffalo, NY, for Defendants.

ORDER

LAWRENCE J. VILARDO, UNITED STATES 
DISTRICT JUDGE

*1 On September 22, 2015, United States District Judge 
Richard J. Arcara referred this case to Magistrate Judge 
Hugh B. Scott, pursuant to 28 U.S.C. § 636(b)(1)(B). See 
Docket Item 29. On February 9, 2016, Magistrate Judge 
Scott filed a Report and Recommendation, and a Decision 
and Order (Docket Items 32 and 33), granting the 
plaintiff’s cross-motion to amend the complaint and 
recommending that the defendants’ motion to dismiss be 
denied as moot. The case was transferred from Judge 
Arcara to the undersigned on March 7, 2016. See Docket 
Item 35.
 
This Court has reviewed the file, including the Report and 
Recommendation. No objections have been timely filed. 
Therefore, it is hereby
 
ORDERED that pursuant to 28 U.S.C. § 636(b)(1), and 
for the reasons explained in Magistrate Judge Scott’s 
careful and detailed Report and Recommendation, the 
defendants’ motion to dismiss is denied as moot.
 
The case is referred back to Magistrate Judge Scott for 
further proceedings consistent with the September 22, 
2015 Text Order Referring Case issued by United States 
District Judge Richard J. Arcara.
 
IT IS SO ORDERED.
 

All Citations

Not Reported in Fed. Supp., 2016 WL 1170457

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.

Case 2:19-ap-01382-SK    Doc 229-2    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Appendix     Page 60 of 525



Exhibit 8 

Case 2:19-ap-01382-SK    Doc 229-2    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Appendix     Page 61 of 525



Cappello Global, LLC v. TEMSA Ulasim Arclari Sanayi Ve Ticaret A.S., Slip Copy (2020)

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 1

2020 WL 8994099
Only the Westlaw citation is currently available.

United States District Court, C.D. California.

CAPPELLO GLOBAL, LLC, a California 
Limited Liability Company, et al., 

Plaintiffs,
v.

TEMSA ULASIM ARCLARI SANAYI VE 
TICARET A.S., formerly known as Temsa 
Global Sanayi ve Ticaret A.S.; Does 1-100, 

inclusive, Defendants.

Case No. 2:19-cv-10710-ODW (KSx)
|

Signed 09/25/2020

Attorneys and Law Firms

Mark Thomas Quigley, Aaron Louis Osten, Greene 
Broillet and Wheeler LLP, Santa Monica, CA, for 
Plaintiffs.

Adam R. Fox, Squire Patton Boggs US LLP, Los 
Angeles, CA, James E. Regan, Pro Hac Vice, Thomas J. 
Finn, Pro Hac Vice, McCarter and English LLP, Hartford, 
CT, for Defendants.

ORDER GRANTING IN PART AND DENYING IN 
PART PLAINTIFFS’ AMENDED MOTION FOR 
LEAVE TO AMEND THE COMPLAINT AND FOR 
REMAND [35], AND DENYING PLAINTIFFS’ 
MOTION TO AMEND THE SCHEDULING ORDER 
[58]

OTIS D. WRIGHT, II, UNITED STATES DISTRICT 
JUDGE

I. INTRODUCTION

*1 Plaintiffs Cappello Global, LLC (“Cappello”), CH Bus 
Holdings, LLC (“CHB Holdings”), and Michael Haggerty 
(together, “Plaintiffs”) have two motions pending before 
the Court: (1) an Amended Motion for Leave to Amend 
the Complaint and for Remand (MTA Compl., ECF No. 
35), and (2) a Motion to Amend the Scheduling Order 
(MTA Sched., ECF No. 58). For the following reasons, 
Plaintiffs’ Amended Motion for Leave to Amend the 
Complaint and for Remand is GRANTED in part and 
DENIED in part, and Plaintiffs’ Motion to Amend the 
Scheduling Order is DENIED.1

 

II. BACKGROUND

Plaintiff Cappello, a broker dealer in the motor coach 
industry, is a California Limited Liability Company with 
its principal place of business in Santa Monica, 
California. (Notice of Removal (“NOR”), Ex. A 
(“Compl.”) ¶¶ 1, 8, ECF No. 1-1.) Plaintiff CHB 
Holdings, a business engaged in the sale, leasing, and 
financing of motor coaches, is a Delaware Limited 
Liability Company with its principal place of business in 
Las Vegas, Nevada. (Compl. ¶¶ 2, 7.) Plaintiff Haggerty 
is the principal owner of CHB Holdings and a Nevada 
citizen. (Compl. ¶ 3.) Defendant TEMSA Ulasim Arclari 
Sanayi Ve Ticaret A.S. (“TEMSA”) manufactures motor 
coaches and is formed under the laws of the Republic of 
Turkey, with its principal place of business in Turkey. 
(Compl. ¶ 4; Decl. of Deniz Çetin ISO Opp’n to MTA 
Compl. (“Çetin Decl.”) ¶ 4, ECF No. 50-1.)
 
Three agreements are relevant here. First, on July 13, 
2016, CHB Holdings engaged Cappello and non-party 
Niagara International Capital Limited (“Niagara”)2 to 
provide financial advisor services in connection with 
CHB Holdings’ sales, financing, and distribution of 
TEMSA motor coaches. (MTA Compl. 4; Compl. Ex. 1.) 
Second, on May 10, 2017, non-party Main Street Capital 
executed a letter of intent to acquire CHB Holdings’ 
assets. (MTA Compl. 4; Compl. Ex. 2.) Third, on July 4, 
2017, Cappello entered into a written letter agreement 
with TEMSA under which Cappello and Niagara would 
provide information to TEMSA based on TEMSA’s 
potential acquisition of CHB Holdings (the “Letter 
Agreement”). (MTA Compl. 4–5; Compl. Ex. 3 (“Letter 
Agreement”).)
 
Under the Letter Agreement, TEMSA agreed among other 
things not to solicit or contact any employee, agent, 
supplier, customer, bank, or lender of CHB Holdings or 
its subsidiaries for a specified time period. (MTA Compl. 
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5; Letter Agreement ¶ 3.) TEMSA allegedly violated this 
non-solicitation clause by “soliciting banks, customers, 
lenders, employees, business partners and/or entities 
under contract with [CHB Holdings] during the applicable 
contract period from July of 2017 through July of 2018.” 
(Compl. ¶ 21.) Plaintiffs claim that, as a result of 
TEMSA’s alleged breach of the Letter Agreement, “the 
business relationship, between Main Street Capital and 
[CHB Holdings], which included an intent by Main Street 
Capital to purchase [CHB Holdings] ... deteriorated and 
ultimately collapsed in November of 2017.” (Compl. ¶ 
23.) Further, Plaintiffs claim that other contractual 
relationships with entities such as Google, Inc. and Wells 
Fargo Bank similarly “deteriorated and fell apart” as a 
result of TEMSA’s alleged breach of the Letter 
Agreement. (Compl. ¶ 15, 24.)
 
*2 Thus, on November 6, 2019, Plaintiffs sued TEMSA 
and 100 Doe Defendants in state court alleging (1) Breach 
of Contract; (2) Tortious Interference with Prospective 
Economic Relations; and (3) Tortious Interference with 
Contractual Relations. (See Compl.) TEMSA timely 
removed the action to this Court on December 18, 2019, 
on diversity grounds. (NOR ¶ 2–5, ECF No. 1.) After 
removal, Plaintiffs attempted to substitute non-parties 
TEMSA North America (“TNA”), Hagan Choi, and 
Robert Fioritto in place of Doe Defendants One, Two, and 
Three, respectively, which would have defeated diversity 
jurisdiction because Choi and Fioritto are California 
citizens.3 (Doe Amendments, ECF Nos. 22, 24, 26, 27; 
Proposed Am. Compl. ¶¶ 7–8.) However, the Court struck 
Plaintiffs’ Doe Amendments because Plaintiffs had failed 
to comply with Federal Rule of Civil Procedure (“Rule”) 
15 and this Court’s Local Rule 15. (Order Striking Doe 
Amendments, ECF No. 28.)
 
Now, in accordance with Rule 15 and Local Rule 15, 
Plaintiffs seek leave to amend the Complaint to add TNA, 
Choi, and Fioritto as defendants. (MTA Compl. 4.) 
Plaintiffs also seek to add non-party Camden Financial 
Services (“Camden”), a California Corporation with its 
principal place of business in Los Angeles, California, as 
an additional plaintiff. (Proposed Amended Compl. ¶ 3; 
MTA Compl. 4 n.1.) TEMSA does not oppose joinder of 
Camden as a plaintiff or TNA as a defendant, neither of 
which would destroy diversity jurisdiction. (Opp’n to 
MTA Compl. 1 n.1, ECF No. 50.) However, TEMSA 
does oppose joinder of Choi and Fioritto. (See generally 
Opp’n to MTA Compl.)
 
In their Amended Motion to Amend the Complaint, 
Plaintiffs mention for the first time that CHB Holdings’ 
subsidiary, non-party CH Bus Sales, LLC (“CHB Sales”), 
conducted business operations in a warehouse in San 

Francisco, California (the “Warehouse”). (See MTA 
Compl. 7, 10, 14.) Significantly, CHB Sales subleased the 
Warehouse from Choi. (Decl. of Michael Haggerty ISO 
MTA Compl. (“First Haggerty Decl.”) ¶ 4, ECF No. 35.) 
Plaintiffs allege that, as part of an overarching plan to 
help TEMSA and TNA take over Plaintiffs’ business, 
Choi and Fioritto conspired with TEMSA and TNA to 
evict CHB Sales from the Warehouse. (See MTA Compl. 
7–8; Reply ISO MTA Compl. 5, ECF No. 53; Suppl. 
Memo. ISO MTA Compl. (“Suppl. Memo.”), ECF No. 
46.) Specifically, Plaintiffs aver that “Fioritto forwarded 
employment offer letters on behalf of [TNA] to Plaintiffs’ 
employees[,] and Choi was working to remove Plaintiffs 
from their warehouse.” (Reply ISO MTA Compl. 3–4.) 
Choi evicted CHB Sales from the Warehouse in 
December 2018 and allegedly subleased the Warehouse to 
TEMSA and/or TNA at a much higher market rate. (Decl. 
of Michael Haggerty ISO Suppl. Memo. (“Second 
Haggerty Decl.”) ¶ 3, ECF No. 46).
 
TEMSA offers a different account of the events leading to 
CHB Sales’ eviction from the Warehouse. TEMSA 
explains that Choi is the president and sole shareholder of 
non-party Optima Investments, Inc. (“Optima”), which 
occupied part of the Warehouse. (Opp’n to MTA Compl. 
7.) Optima subleased the remaining space in the 
Warehouse to CHB Sales and non-party Coach, Coach, 
Coach, Inc. (“Coach 21”), a motor coach operator owned 
and operated by Fioritto. (Opp’n to MTA Compl. 7.) 
TEMSA asserts that CHB Sales vacated and subleased its 
space in the Warehouse to non-party Professional Charter 
Services, LLC (“Professional Charter”) in violation of the 
terms of its sublease with Optima. (Opp’n to MTA 
Compl. 7.) Consequently, Choi and Optima evicted CHB 
Sales and Professional Charter from the Warehouse. 
(Opp’n to MTA Compl. 6–7; Decl. of Hagen Choi ISO 
Opp’n to MTA Compl. (“Choi Decl.”) ¶¶ 11–12.)
 
In any event, Plaintiffs seek to amend the Complaint by 
adding, among other general allegations, a fourth cause of 
action against only Choi and Fioritto for Tortious 
Interference with Economic Relations premised on the 
above allegations.4 (Proposed Am. Compl. ¶¶ 51–59.) 
Additionally, Plaintiffs seek to amend the Court’s 
Scheduling Order. (See MTA Sched.)
 

III. PLAINTIFFS’ AMENDED MOTION FOR 
LEAVE TO AMEND THE COMPLAINT AND FOR 
REMAND

*3 As mentioned, Plaintiffs seek to join Camden as a 
plaintiff and TNA, Choi, and Fioritto as defendants. (See 
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MTA Compl.) TEMSA opposes joinder of Choi and 
Fioritto only. (Opp’n to MTA Compl. 1 n.1.)
 

A. Legal Standard
Generally, permissive joinder under Rule 20 “is to be 
construed liberally in order to promote trial convenience 
and to expedite the final determination of disputes, 
thereby preventing multiple lawsuits.” League to Save 
Lake Tahoe v. Tahoe Reg’l Plan. Agency, 558 F.2d 914, 
917 (9th Cir. 1977); see also United Mine Workers of Am. 
v. Gibbs, 383 U.S. 715, 724 (1966) (“Under the rules, the 
impulse is toward entertaining the broadest possible scope 
of action consistent with fairness to the parties; joinder of 
claims, parties and remedies is strongly encouraged.”).
 
However, when a plaintiff seeks to join more defendants 
after removal, and that joinder would destroy subject 
matter jurisdiction, a court may deny joinder, or permit it 
and remand the case. 28 U.S.C. § 1447(e). Such a 
decision is up to “the sound discretion of the court.” See 
Newcombe v. Adolf Coors Co., 157 F.3d 686, 691 (9th 
Cir. 1998).
 
Courts often consider six factors in deciding whether to 
allow such an amendment adding a non-diverse 
defendant: (1) whether the party to be joined must be 
joined under Rule 19(a); (2) whether the statute of 
limitations would preclude an original action against the 
new defendant in state court; (3) whether there has been 
unexplained delay in requesting joinder; (4) whether 
joinder is intended solely to defeat federal jurisdiction; (5) 
whether the claims against the new defendant appear 
valid; and (6) whether denial of joinder would prejudice 
the plaintiff. IBC Aviation Servs., Inc. v. Compania 
Mexicana de Aviacion, S.A. de C.V., 125 F. Supp. 2d 
1008, 1011 (N.D. Cal. 2000) (collecting cases identifying 
the factors). A court need not consider all the issues, as 
any factor can be decisive, and no one of them is a 
necessary condition for joinder. Negrete v. Meadowbrook 
Meat Co., No. ED CV 11-1861 DOC (DTBx), 2012 WL 
254039 at *3 (C.D. Cal. Jan. 25, 2012); Yang v. Swissport 
USA, Inc., No. C 09-03823 SI, 2010 WL 2680800, at *3 
(N.D. Cal. July 6, 2010). Granting leave to amend is only 
appropriate if the factors for joinder outweigh those 
against joinder. See IBC Aviation, 125 F. Supp. 2d at 
1011.
 

B. Discussion

1. Joinder of Camden and TNA
First, the Court considers Plaintiffs’ unopposed request to 
join Camden and TNA. “Rule 20(a) imposes two specific 
requisites for the joinder of parties: (1) a right to relief 
must be asserted by, or against, each plaintiff or defendant 
relating to or arising out of the same transaction or 
occurrence [or a series of transactions or occurrences]; 
and (2) some question of law or fact common to all the 
parties will arise in the action.” League to Save Lake 
Tahoe, 558 F.2d at 917; see also Coughlin v. Rogers, 130 
F.3d 1348, 1350 (9th Cir. 1997). Here, Plaintiffs seek to 
add Camden as a plaintiff with respect to existing claims 
one, two, and three, and TNA as a defendant with respect 
to existing claims two and three. (See Proposed Am. 
Compl.) Thus, the Court finds that permissive joinder of 
Camden and TNA is appropriate because a right to relief 
is asserted by each Plaintiff, including Camden, and 
against each Defendant, including TNA, relating to or 
arising out of the same transaction or occurrence. See Fed. 
R. Civ. P. 20(a).
 
*4 Accordingly, Plaintiffs Motion for Leave to Amend 
the Complaint is hereby GRANTED in part, insofar as 
Plaintiffs seek to join Camden as a plaintiff and TNA as a 
defendant.
 

2. Joinder of Choi and Fioritto
Next, the Court considers Plaintiffs’ request to join Choi 
and Fioritto as defendants. As joinder of Choi or Fioritto 
would destroy subject matter jurisdiction, the Court looks 
to the six factors identified in IBC Aviation.
 

a. Joinder Under Rule 19(a)

Rule 19 requires joinder of a person whose absence would 
preclude complete relief among existing parties. Fed. R. 
Civ. P. 19(a)(1)(A). Alternatively, joinder is required of 
any person who claims an interest in the action and is so 
situated that disposing of the action in the person’s 
absence may (1) impair or impede the person’s ability to 
protect the interest, or (2) leave an existing party subject 
to a substantial risk of incurring inconsistent obligations 
because of the interest. Fed. R. Civ. P. 19(a)(1)(B). “Th[e] 
standard is met when failure to join will lead to separate 
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and redundant actions.” IBC Aviation, 125 F. Supp. 2d at 
1012. It is not met when “defendants are only tangentially 
related to the cause of action or would not prevent 
complete relief.” Id. “Complete relief is concerned with 
consummate rather than partial or hollow relief as to those 
already parties, and with precluding multiple lawsuits on 
the same cause of action.” Nash-Perry v. JTH Tax, Inc., 
No. CV 19-5843-GW-FFMx, 2019 WL 5902103, at *3 
(C.D. Cal. Nov. 8, 2019) (quoting Alto v. Black, 738 F.3d 
1111, 1126 (9th Cir. 2013)).
 
Here, Plaintiffs insist that “Fioritto and Choi played 
crucial roles in allowing TEMSA and [TNA] to interfere 
with Plaintiffs’ warehouse and business operations in San 
Francisco.” (MTA Compl. 7.) However, as was the case 
in Nash-Perry, Plaintiffs attempt to add a new cause of 
action against Choi and Fioritto without alleging that they 
are liable for any of the causes of action alleged in the 
original complaint against TEMSA. (See Proposed Am. 
Compl.) Indeed, “none of the causes of action in the 
[Proposed Amended Complaint] are alleged against both” 
Choi and Fioritto and TEMSA (or TNA). See Nash-Perry, 
2019 WL 5902103, at *3.
 
Plaintiffs contend that Nash-Perry is inapplicable here 
because they “intend to sue all current and proposed 
defendants for tortious interference with economic 
relations for conduct that led to the hostile takeover of 
Plaintiffs’ business.” (Reply ISO MTA Compl. 5.) While 
it is true that Plaintiffs’ second and fourth causes of action 
are both for tortious interference with economic relations, 
the actual interferences alleged are distinct. Specifically, 
Plaintiffs allege that TEMSA and TNA interfered with 
Plaintiffs’ “economic relationships with various business 
entities” by “fail[ing] to act with reasonable care 
including the solicitation and/or interference with said 
persons and/or entities involved in said economic 
relationships with the Plaintiffs.” (Proposed Am. Compl. 
¶¶ 32, 34 (emphasis added).) As to Choi and Fioritto, on 
the other hand, Plaintiffs allege that they interfered with 
Plaintiffs’ economic relationships “by engaging in 
conversations with agents, employees and/or 
representatives of TEMSA and [TNA] causing Plaintiffs to 
be evicted from their operations warehouse ... allowing 
Defendants TEMSA and [TNA] to then steal away 
Plaintiffs’ employees and to occupy the warehouse and 
take further control of Plaintiffs’ business and business 
operations.” (Proposed Am. Compl. ¶ 54 (emphases 
added).) These allegations clearly demonstrate the distinct 
characters of the two interference claims.
 
*5 In short, Plaintiffs fail to show that the absence of Choi 
or Fioritto would prevent complete recovery as to their 
existing claims against TEMSA or TNA, even as 

amended. Plaintiffs equally fail to establish that disposal 
of the present case without Choi or Fioritto would impair 
Choi or Fioritto’s abilities to protect their interests, or that 
Plaintiffs or TEMSA or TNA would be subject to 
inconsistent obligations in the absence of either Choi or 
Fioritto. Thus, this factor weighs against joinder.
 

b. Whether the Statute of Limitations Would Preclude an 
Original Action Against the New Defendants

Plaintiffs concede that the relevant statute of limitations 
for their claims against Choi and Fioritto have not 
expired. (MTA Compl. 8–9; Reply ISO MTA Compl. 6.) 
Thus, this factor weighs against joinder. See Clinco v. 
Roberts, 41 F. Supp. 2d 1080, 1083 (C.D. Cal. 1999); 
Waring v. Geodis Logistics LLC, No. CV 
19-4415-GW-KSx, 2019 WL 3424955, at *4 (C.D. Cal. 
July 29, 2019).
 

c. Whether There Has Been Unexplained Delay in 
Requesting Joinder

“When determining whether to allow amendment to add a 
nondiverse party, courts consider whether the amendment 
was” timely. Clinco, 41 F. Supp. 2d at 1082. With respect 
to this factor, the Court considers “the amount of time 
between filings, as well as the reason for any delay.” 
Meggs v. NBCUniversal Media, LLC, No. 
2:17-cv-03769-ODW (RAOx), 2017 WL 2974916, at *6 
(C.D. Cal. July 12, 2017). Further, under § 1447(e), a 
court has discretion to deny joinder of a party “whose 
identity was ascertainable and thus could have been 
named in the first complaint.” Murphy v. Am. Gen. Life 
Ins. Co., 74 F. Supp. 3d 1267, 1282 (C.D. Cal. 2015).
 
Here, Plaintiffs filed their action in state court on 
November 6, 2019, and TEMSA removed the case to this 
Court on December 18, 2019. (See NOR.) Plaintiffs first 
attempted to join Choi and Fioritto as defendants on 
January 13, 2020. (See Doe Amendments.)
 
Plaintiffs admit that they were “certainly aware” of Choi 
and Fioritto’s identities at the time of filing the 
Complaint, but they claim not to have learned of their 
allegedly tortious conduct until “mid-December 2019” 
when Haggerty spoke with his former colleague, Duane 
Geiger. (Suppl. Memo. 3; First Haggerty Decl. ¶ 4; MTA 
Compl. 10.) Plaintiffs also explain that the reason Geiger 
did not inform Haggerty of Choi and Fioritto’s conduct 
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sooner than December 2019 was because the two were 
“not on speaking terms” while engaged in a litigation that 
ended in September 2019. (First Haggerty Decl. ¶ 3.) 
Specifically, Haggerty claims that, prior to his 
conversation with Geiger, he did not know that Choi and 
Fioritto “were actually assisting [TEMSA and TNA] to 
either hire away [his] employees and/or to take over [his] 
business operations.” (Second Haggerty Decl. ¶ 2.)
 
However, Plaintiffs also submit a declaration by Geiger 
which tells a somewhat different story. (Decl. of Duane 
Geiger ISO Suppl. Memo. (“Geiger Decl.”), ECF No. 46.) 
Geiger does confirm that he had a conversation with 
Haggerty in December 2019 and that they had not spoken 
for an extended period due to the litigation between them. 
(Geiger Decl. ¶ 3.) However, Geiger merely declares he 
told Haggerty that he had been informed that “Choi was 
working with [TEMSA and TNA] to assume the facility 
lease in South San Francisco once CH Bus was evicted or 
vacated for other reasons,” and that “[t]he plan was for 
[TEMSA] to continue operating with all or, mostly all, of 
the same staff as previously employed at the facility by 
CH Bus.” (Geiger Decl. ¶ 3.) Significantly, Geiger also 
declares that Haggerty told Geiger that Haggerty “had 
heard [TEMSA] was planning to hire Mr. Fioritto to 
manage the San Francisco service facility on behalf of 
[TEMSA].” (Geiger Decl. ¶ 4.) Thus, Haggerty 
apparently knew of Fioritto’s involvement prior to 
speaking with Geiger.
 
*6 Geiger’s declaration, which Plaintiffs submit to justify 
their delay in seeking amendment, does not corroborate 
Plaintiffs’ claims. To be sure, it is conceivable that 
Geiger’s statement regarding Choi put Haggerty on notice 
that Choi planned to replace CHB Sales with TEMSA and 
TNA as tenants. However, Geiger’s declaration does not 
go so far as to show that Geiger provided notice of 
tortious conduct by Choi evincing a conspiracy with 
TEMSA and TNA. Furthermore, Geiger’s declaration 
directly refutes Haggerty’s claim as to knowledge of 
Fioritto—Geiger declares that it was Haggerty who 
informed Gieger of Fioritto’s plan to work for TEMSA. 
Further yet, Plaintiffs’ own evidence appears to show that 
Haggerty received notice of Fioritto’s involvement in July 
15, 2019, when he received an email containing 
TEMSA’s offer letters for certain CHB Sales employees. 
(See Second Haggerty Decl. Ex. 4.)
 
In short, Plaintiffs submit self-serving declaration 
testimony to show that they were unaware of Choi and 
Fioritto’s actions before Haggerty’s December 2019 
conversation with Geiger. But these declarations are 
undermined or refuted by Plaintiffs’ own evidence. 
Considering Plaintiffs’ other evidence, the Court finds 

Plaintiffs’ claims of ignorance as to Choi’s actions 
dubious at best, and the claims of ignorance as to 
Fioritto’s actions directly discredited. As much of 
Plaintiffs’ delay remains unexplained, this factor does not 
favor amendment.
 

d. Whether Joinder Is Intended Solely to Defeat Federal 
Jurisdiction

Courts routinely exercise their discretion to deny joinder 
when it appears that the plaintiff’s sole motivation for 
joining a defendant is to defeat diversity jurisdiction and 
avoid resolution of the case in federal court. See Desert 
Empire Bank v. Ins. Co. of N. Am., 623 F.2d 1371, 1376 
(9th Cir. 1980) (concluding that a trial court “should look 
with particular care at such motive in removal cases, 
when the presence of a new defendant will defeat the 
court’s diversity jurisdiction and will require a remand to 
the state court”).
 
Here, Plaintiffs submit that they simply want to 
streamline the litigation of their claims without 
unnecessary duplication. (MTA Compl. 11.) They also 
claim that their delay in seeking amendment further 
evidences their good faith motives because “[i]f Plaintiffs 
simply wanted to destroy diversity, it would have been 
more advantageous for them to immediately add [Choi 
and Fioritto] before TEMSA even had a chance to remove 
the action to this Court.” (MTA Compl. 11–12.) TEMSA 
counters that Plaintiffs’ real motive—to destroy diversity 
jurisdiction—is clear based on the same reasons that Choi 
and Fioritto are not necessary parties to this action. (See 
Opp’n to MTA Compl. 18–19.) On these arguments 
alone, “Defendant[s’] view of Plaintiff[s’] motive is no 
more compelling than Plaintiff[s’] explanation of [their] 
motive, and Plaintiff[s’] preference for state court is no 
less honorable than Defendant[s’] for federal court.” 
Oettinger v. Home Depot, No. C 09-01560 CW, 2009 WL 
2136764, at *3 (N.D. Cal. July 15, 2009).
 
However, Plaintiffs’ Reply argument seriously calls their 
motive into question. Plaintiffs represent that they “never 
changed their theory of liability, continually maintaining 
that TEMSA, its representatives and DOE defendants ... 
which they now know included Choi and Fioritto, 
participated in a grand scheme to usurp Plaintiffs’ 
business.” (Reply ISO MTA Compl. 9.) But a quick look 
at Plaintiffs’ Proposed Amended Complaint clearly shows 
the “takeover” theory is a new theory of liability. 
Plaintiffs seek to amend the Complaint to add a general 
allegation that TNA “hired officers, directors and/or 
employees of [CHB Holdings] and its divisions and 
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subsidiaries in an effort to overtake the business and 
operations of [CHB Holdings] and its divisions and 
subsidiaries.” (Proposed Am. Compl. ¶ 23.) Strikingly, 
this theory of Plaintiffs’ case is absent from the original 
Complaint—for instance, the words “overtake,” “take 
over,” or any variations thereof are nowhere to be found. 
(See Compl.) Similarly, the Complaint makes no mention 
of any warehouse, much less a coordinated effort to assist 
TEMSA and TNA in taking over Plaintiffs’ business by 
evicting CHB Sales from the Warehouse subleased by 
Choi and co-occupied by Fioritto’s company. (Compare 
Compl., with Proposed Am. Compl. ¶¶ 51–59.) Whereas 
Plaintiffs’ original Complaint appears to center on 
TEMSA’s interference with Main Street Capital’s 
potential acquisition of CHB Holdings and CHB 
Holdings’ relationships with Google and Wells Fargo, 
Plaintiffs’ Proposed Amended Complaint introduces a 
striking new spin-off to the story. Plaintiffs’ attempt to 
spin the yarn that their takeover theory has remained 
“unchanged” undermines their credibility and casts doubt 
on their motives.
 
*7 As the proposed claim against Choi and Fioritto does 
not render them necessary parties, Plaintiffs’ motive to 
join them as defendants is already suspicious. Plaintiffs’ 
transparent efforts to pretend nothing has changed 
between the Complaint and the Proposed Amended 
Complaint only confirms that suspicion. Thus, the Court 
finds that joinder is solely intended to destroy the Court’s 
jurisdiction, and this factor therefore weighs against 
joinder.
 

e. Whether the Claims Against the New Defendants 
Appear Valid

Courts also consider whether the claim to be added seems 
meritorious. Clinco, 41 F. Supp. 2d at 1083. Here, 
TEMSA argues that Plaintiffs lack standing to bring the 
proposed claim against Choi and Fioritto because the true 
party in standing is the one that was evicted, CHB Sales. 
(Opp’n to MTA Compl. 19–21.) TEMSA also argues that 
Optima had the legal right to evict CHB Sales for 
subleasing its space in the Warehouse to Professional 
Charter. (Opp’n to MTA Compl. 21; see Choi Decl. Ex. 
2.) However, Plaintiffs provide declaration testimony 
tending to show that TEMSA has previously 
acknowledged CHB Holdings’ right to bring such a claim 
arising from CHB Sales’ eviction. (Decl. of Michael 
Haggerty ISO Reply ISO MTA Compl. (“Third Haggerty 
Decl.”) ¶ 4, ECF No. 53.) Additionally, the Court 
generally agrees with Plaintiffs that the proposed claim 
against Choi and Fioritto is not simply limited to the issue 

of wrongful eviction. (See Reply ISO MTA Compl. 12.)
 
Moreover, Plaintiffs proffer evidence to show that Choi 
anticipated replacing CHB Sales with TEMSA and TNA 
as tenants prior to CHB Sales’ eviction, and that Fioritto 
assisted TEMSA in the hiring of CHB Sales’ employees 
as early as July 2018. (See Geiger Decl.; Decl. of Omar 
Orozco ISO Suppl. Memo. ¶¶ 3–5, ECF No. 46; Decl. of 
Raul Guzman ISO Suppl. Memo. ¶ 3, ECF No. 46; 
Second Haggerty Decl. Ex. 4.) Thus, without deciding 
whether Plaintiffs’ proposed fourth cause of action 
sufficiently states a claim for relief, the Court finds that 
Plaintiffs’ claim against Choi and Fioritto appears to have 
some measure of validity. Construing the proposed claim 
generously, this factor weighs in favor of joinder.
 

f. Whether Denial of Joinder Would Prejudice Plaintiffs

Lastly, courts consider whether denial of joinder would 
prejudice the plaintiff. IBC Aviation, 125 F. Supp. 2d at 
1011. Here, despite Plaintiffs’ insistence to the contrary, 
the Court finds that Plaintiffs would not be prejudiced by 
denial of joinder. As discussed above, Choi and Fioritto 
are not necessary parties to this action, and Plaintiffs are 
not time-barred from bringing their claims against Choi 
and Fioritto in state court. Further, the overlap in issues 
between this case and such a state court action would 
likely not be so great. As mentioned, the tortious 
interference claim against TEMSA and TNA is distinct 
from the claim proposed against Choi and Fioritto; 
resolution of one does not obviate the need to litigate the 
other. Thus, this factor weighs against joinder.
 
On balance, the factors discussed above weigh against 
joinder. Accordingly, the Court hereby exercises its 
discretion under 28 U.S.C. § 1447(e) in denying joinder 
of Choi and Fioritto as defendants. The Court DENIES in 
part Plaintiffs’ Amended Motion for Leave to Amend the 
Complaint, insofar as it pertains to Choi and Fioritto.
 

IV. PLAINTIFFS’ MOTION TO AMEND THE 
SCHEDULING ORDER

Next, the Court addresses Plaintiffs’ Motion to Amend 
the Scheduling Order. Rule 16 provides that “[a] schedule 
may be modified only for good cause and with the judge’s 
consent.” Fed. R. Civ. P. 16(b)(4). “Rule 16(b)’s ‘good 
cause’ standard primarily considers the diligence of the 
party seeking the amendment.” Johnson v. Mammoth 
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Recreations, Inc., 975 F.2d 604, 609 (9th Cir. 1992). The 
court may modify the pretrial schedule “if it cannot 
reasonably be met despite the diligence of the party 
seeking the extension.” Id. (quoting Rule 16 advisory 
committee’s notes (1983 amendment)). “Although the 
existence or degree of prejudice to the party opposing the 
modification might supply additional reasons to deny a 
motion, the focus of the inquiry is upon the moving 
party’s reasons for seeking modification. If that party was 
not diligent, the inquiry should end.” Id. (citation 
omitted).
 
*8 Here, Plaintiffs seek (1) an increase in the estimated 
trial length from five days to twelve to fifteen; (2) leave 
for Plaintiffs to take up to twenty-five depositions without 
prejudice to filing another motion for leave to take more 
depositions; and (3) a continuance of the July 6, 2020 
deadline to amend pleadings or add parties until 
November 6, 2020. (See MTA Sched.)
 
As to their first request, Plaintiffs remind the Court that 
the parties initially requested fifteen days for trial in their 
Rule 26(f) report, in which they identified fifty-four 
“material” witnesses. (MTA Sched. 4; see Rule 26(f) Joint 
Report, ECF No. 37.) Defendants do not oppose this 
request because they previously agreed to a request of 
fifteen days. (Opp’n to MTA Sched. 1 n.1, ECF No. 61.) 
Nevertheless, Plaintiffs have not shown good cause for 
why fifty-four witnesses would need to be called at trial. 
Indeed, Plaintiffs identify only a few issues of fact, plus 
damages, for which trial will be needed. (See MTA 
Sched. 3–4.) As Plaintiffs provide no other bases for 
increasing the estimated trial length, Plaintiffs’ request to 
increase the estimation to twelve to fifteen days is 
DENIED.
 
As to Plaintiffs’ second request, TEMSA argues that an 
increase in the deposition limit is premature because 
Plaintiffs have not even taken ten depositions yet. (Opp’n 
to MTA Sched. 4–5.) On Reply, Plaintiffs appear to 
concede this point. (See Reply ISO MTA Sched. 4, ECF 
No. 62 (requesting that the Court to wait ninety days to 
see if Plaintiffs exceed ten depositions). Considering the 
parties’ apparent resolution of this issue, Plaintiffs’ 
request to exceed the presumptive deposition limit is 
DENIED.
 
Further, the Court questions whether the parties ever 
discussed the issue prior to Plaintiffs’ filing their Motion, 
as Plaintiffs clearly failed comply with other requirements 

of Local Rule 7-3. For instance, Plaintiffs’ Notice of 
Motion does not contain any statement that the parties 
met and conferred at least seven days prior to Plaintiffs’ 
filing of their Motion. (See MTA Sched.) Compliance 
with the Court’s Local Rules is not optional. See, e.g., 
Lopez v. Wells Fargo Bank, N.A., No. SACV 16-01409 
AG (KESx), 2016 WL 6088257, at *2 (C.D. Cal. Oct. 17, 
2016) (“Local Rule 7-3 isn’t just a piece of petty pedantry 
put down to trip up lawyers. Nor is Local Rule 7-3 a mere 
formalism simply there to be checked off by lawyers.”). 
Moving forward, the Court will require strict compliance 
with Local Rule 7-3.
 
As to Plaintiffs’ third request, Plaintiffs claim that they 
anticipate receiving massive amounts of discovery 
responses from TEMSA and TNA, and that they may 
want to amend their pleadings after reviewing those 
responses. (Reply ISO MTA Sched. 3.) The mere 
possibility that Plaintiffs may discover good cause to 
amend the Complaint does not in itself establish good 
cause to amend the scheduling order at this time. Thus, 
Plaintiffs’ request to continue the parties’ July 6, 2020, 
deadline to hear motions to amend the pleadings or add 
parties is hereby DENIED.
 

V. CONCLUSION

In summary, Plaintiffs’ Amended Motion to Amend the 
Complaint and for Remand is GRANTED in part and 
DENIED in part as detailed above. (ECF No. 35.) The 
Court ORDERS Plaintiffs to file a First Amended 
Complaint consistent with this Order as a separate 
document in the Court’s CM/ECF System within ten 
days of the date of this Order. TEMSA’s deadline to 
answer or otherwise respond to the First Amended 
Complaint shall be fourteen days from the date the 
First Amended Complaint is filed. Additionally, 
Plaintiffs’ Motion to Amend the Scheduling Order is 
DENIED. (ECF No. 58.)
 
*9 IT IS SO ORDERED.
 

All Citations

Slip Copy, 2020 WL 8994099

Footnotes

1 After carefully considering the papers filed in connection with the Motions, the Court deemed the matters appropriate for decision 
without oral argument. Fed. R. Civ. P. 78; C.D. Cal. L.R. 7-15.
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2 Niagara has since been replaced by Camden through an assignment of assets and liabilities. (MAC 4.)

3 TNA is a company formed under the laws of Tennessee with its principal place of business in Chattanooga, Tennessee. (MTA 
Compl. Ex. 2 (“Proposed Am. Compl.”) ¶ 6.)

4 Plaintiffs also seek to add Camden as a plaintiff with respect to claims one, two, and three, and TNA as a defendant with respect to 
claims two and three. (See Proposed Am. Compl.) As noted, TEMSA does not oppose these amendments. (Opp’n to MTA Compl. 
1 n.1.)

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, C.D. California.

Tigran CHOLAKYAN, individually and 
behalf of all others similarly situated, 

Plaintiff,
v.

MERCEDES-BENZ USA, LLC, 
Defendant.

CASE NO. CV 10-05944 MMM (JCx)
|

Signed 01/12/2012

Attorneys and Law Firms

Dara Tabesh, Erotech Law Group PC, San Francisco, CA, 
David A. Mazie, Eric D. Katz, Matthew Mendelsohn, 
Mazie Slater Katz & Freeman LLC, Roseland, NJ, Gene 
F. Williams, Initiative Legal Group APC, Payam Shahian, 
Strategic Legal Practices APC, Los Angeles, CA, Robert 
L. Starr, Law Office of Robert L. Starr, Woodland Hills, 
CA, for Plaintiff.

Troy M. Yoshino, Billie Desiree Hausburg, Eric J. Knapp, 
Matthew J. Kemner, Carroll Burdick & McDonough LLP, 
San Francisco, CA, Matthew Thomas Heartney, Arnold & 
Porter LLP, Los Angeles, CA, for Defendant.

ORDER DENYING DEFENDANT’S MOTION TO 
STRIKE UNDER RULE 12(f); SETTING 
EVIDENTIARY HEARING ON DEFENDANT’S 
MOTION TO DISMISS UNDER 12(b)(1)

MARGARET M. MORROW, UNITED STATES 
DISTRICT JUDGE

*1 On August 10, 2010, plaintiff filed this putative class 
action against Mercedes-Benz, USA, LLC (“MBUSA”) 
alleging (1) violation of California’s Consumer Legal 
Remedies Act (CLRA), California Civil Code § 1750 et 
seq.; (2) violation of California’s Secret Warranty Law, 

California Civil Code § 1795.90 et seq.; (3) violation of 
California’s Unfair Competition Law (“UCL”), California 
Business & Professions Code § 17200 et seq.; and (4) 
breach of implied warranty under the Song-Beverly 
Consumer Warranty Act, California Civil Code §§ 1792 
and 1791.1 et. seq.1 On December 13, 2010, defendant 
filed a motion to dismiss and/or strike, which the court 
granted in part and denied in part on June 30, 2011.2

 
On July 20, 2011, plaintiffs filed a second amended class 
action complaint.3 Defendants filed a motion to strike the 
pleading and/or dismiss unauthorized amendments and to 
dismiss the second claim for relief on August 4, 2011.4 On 
September 16, 2011, defendants filed another motion to 
dismiss, this one asserting under Rule 12(b)(1) that 
plaintiff lacked standing to sue.5 Plaintiff opposes both 
motions.6 Defendants then filed replies to the opposition.7

 

I. FACTUAL BACKGROUND

*2 Plaintiff Tigran Cholakyan is a California citizen who 
resides in Los Angeles County.8 On August 7, 2008, 
Cholakyan purchased a Certified Pre-Owned 2005 E-320 
Mercedes Benz, with approximately 28,841 miles on its 
odometer, from Mercedes-Benz of Calabasas, California.9 
In January 2010, he parked the vehicle at Burbank Airport 
before leaving for a weekend trip to Las Vegas.10 Upon 
his return, Cholakyan discovered that it had rained in Los 
Angeles, and that water had entered and flooded the 
interior cabin of his vehicle. Subsequently, in March 
2010, the interior cabin of plaintiff’s vehicle flooded 
again; there were approximately 44,226 miles on the 
odometer at the time of this second incident.11

 
Following the March 2010 incident, Cholakyan brought 
the vehicle to a Mercedes-Benz authorized dealer, and 
complained about the water leak and the damage it had 
caused.12 He asserts that the dealer “verified” that the 
vehicle was experiencing a “water leak defect,”13 and 
advised Cholakyan that he would have to pay several 
hundred dollars, in addition to a diagnostic fee, to repair 
the water leak defect and resulting damage.14 The cost of 
repairs was not covered by the Certified Pre-Owned 
vehicle warranty on the vehicle.15 Cholakyan alleges that 
the dealer “failed to inform [him] about one of the many 
causes of the water leak defect,” and stated that the water 
drainage system was blocked with “ ‘leaves and debr[is].’ 
”16

 
Thereafter, water leaked into the overhead dome light 
located next to the sunroof on Cholakyan’s vehicle.17 
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After noting this, Cholakyan looked at the vehicle’s head 
liner to see if he could identify any other problems.18 At 
that time, he noticed that water was leaking into the light 
that illuminates the front passenger side vanity mirror.19

 
Cholakyan also alleges that “over the last approximately 
seven months,” his vehicle has experienced “unusual 
electrical problems.”20 These include the failure to make a 
sound when the doors are locked and unlocked or when 
the alarm is activated, a malfunction in the sensor that 
indicates whether the front passenger has fastened his or 
her seatbelt (which Cholakyan alleges, on information and 
belief, also tells the vehicle if the passenger side airbag 
should deploy during an accident), and problems with the 
vehicle’s navigation system.21 These electrical problems 
allegedly coincided with the vehicle experiencing 
multiple water leaks.22

 
Cholakyan seeks to represent a class of similarly situated 
persons who purchased or leased certain “defective 
Mercedes-Benz E-Class vehicles sold by defendant,” 
specifically 2003 through 2009 Mercedes-Benz E-Class 
W-211 vehicles (“class vehicles”).23 He alleges that the 
class vehicles’ water drainage system is defective because 
it fails to prevent water from entering the vehicles’ 
interior cabins.24 Cholakyan asserts that the defect is 
“substantially and unreasonably dangerous” because the 
water leaks and water damage cause the vehicles to 
experience electrical failures.25 He asserts that, in light “of 
the danger of catastrophic engine and/or electrical system 
failure as a result of water entering and flooding a 
vehicle’s interior cabin while the vehicle is in operation,” 
the class vehicles pose a safety hazard and are 
unreasonably dangerous to consumers. Specifically, 
Cholakyan contends that “the water leak defect can cause 
engine failure, suddenly and unexpectedly, at any time 
and under any driving condition or speed, thereby 
contributing to traffic accidents, which can result in 
personal injury or death.”26

 
*3 In addition to these safety hazards, Cholakyan asserts 
that the cost of repairing the water leak defect is 
exorbitant, since consumers are “required to pay 
hundreds, if not thousands, of dollars both to diagnose 
and repair the water leak defect and to repair the extensive 
damage that it causes to a vehicle’s electrical system, 
computer system, and other” parts of the vehicle.27 As a 
result, he alleges on information and belief, the Class 
Vehicles are not fit for their intended purpose of 
providing consumers with safe and reliable 
transportation.28

 
Cholakyan contends that defendant actively concealed the 
water leak defect from him and other putative class 

members at the time they purchased or leased their 
vehicles, and at all times thereafter. He asserts that 
defendant “acknowledged” the defect as early as October 
22, 2002, when it published a Dealer Technical Bulletin 
(“DTB”) stating that the class vehicles were experiencing 
“water ingress into the front footwells ... resulting in 
electrical malfunctions.”29 He asserts that between 2003 
and 2007, defendant initiated at least three “clandestine 
service campaigns” to address the water leak defects.30 In 
March 2004, defendant issued a bulletin noting that “[i]n 
certain vehicles, it is possible that the water drains located 
in the front wheelhouses ... may not drain water 
properly.”31 An October 2004 bulletin stated that 
“[Mercedes-Benz] ha[d] determined that on affected 
vehicles ... it is possible that the water drains ... located in 
the front wheelhouses may not drain water properly.”32 In 
January 2007, defendant issued yet another bulletin 
reporting that “on affected vehicles ... the water drains 
located in the front wheel housings may not drain 
properly.” It directed that dealers “remove the water drain 
nozzles, if present, and clear the water drain passages.”33 
Cholakyan alleges that collectively, the bulletins affected 
“well over” 100,000 vehicles.34

 
In August 2007, defendant issued another DTB, which 
revised the 2002 DTB for all “Model 211” vehicles.35 This 
DTB was titled “Water Entry Into Fuse Box and/or Front 
Footwell/Possible Malfunction of Electrical System,” and 
addressed “malfunctions in the electrical system” caused 
by, inter alia, “a blocked drain valve ... causing water to 
enter the vehicle interior, front SAM and/or fuse box.”36 
In February 2008, defendant published yet another DTB, 
which addressed “water entry in the driver/front 
passenger foot well and in some cases accompanied with 
electrical faults due to water in the control units.”37 This 
DTB identified a number of potential causes for the water 
entry, including:

“(1) ‘Blocked water drain in the upper longitudinal 
member under the front fender (blocked by debris);’ (2) 
‘Rising water penetrates the interior compartment 
because of a lack of seam sealer on the double panel of 
the firewall/longitudinal member on the inside at the 
top;’ or (3) ‘Mounting hole for the tilting/sliding roof 
drain hose, water may back up and over flow into 
interior.’ ...”38

The DTB proposed three fixes for the problem. The first 
two directed dealers to “(1)‘Clean the areas of the upper 
longitudinal member under the front fender,’ [and] (2) 
‘Apply seam sealing to the double panel of the 
firewall/longitudinal member toward the cross member 
under the wind deflector....’ ”39 The DTB also suggested 
that “[t]o permanently fix the water drain problem 
mentioned in possible cause 1,” the dealer should create 
“a water drain hole with reinforcement plate....”40
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*4 The complaint also contains a number of allegations 
regarding defendant’s warranty policy. Cholakyan 
contends that Mercedes-Benz has a “blanket policy” of 
not covering water leaks or the damage they cause under 
any of its express, certified pre-owned, or other 
warranties.41 Defendant purportedly has this policy 
because it attributes water leaks to “outside influences” or 
class members’ negligence.42 Cholakyan asserts that, after 
issuing its 2008 DTB, defendant instituted “a blanket 
policy of secretly paying for the cost of clearing or 
cleaning any of the clogged drains that [ ]are part of the 
water drainage system ... even when the clogging of these 
drains occurred outside of the vehicle’s 
4-year/50,000-mile express warranty – as long as ... 
consumers complained about the clogged drains directly 
to MBUSA’s headquarters and/or through its dealers.”43 
Defendant effected this “extension” of express warranty 
protection despite its general policy of not covering water 
leak damage under other warranties.44

 
In addition to the fixes mentioned earlier, the 2008 DTB 
suggests certain modifications to the class vehicles’ water 
drainage systems.45 Defendants allegedly did not notify 
class members whose vehicles were manufactured prior to 
the 2008 DTB that such modifications should be made; 
nor did it advise consumers who contacted its 
headquarters before the DTB issued of the 
modifications.46 Cholakyan maintains that defendant made 
a decision to offer free, “clandestine” repairs under a 
“systematic policy” designed to cover repairs it does not 
consider to be warranty items, and to pacify angry 
customers, in order to conceal the extent and prevalence 
of the water leak defect.47

 
The second amended complaint pleads five claims for 
relief: (1) violation of the California Consumer Legal 
Remedies Act (“CLRA”), California Civil Code § 1750 et 
seq.; (2) violation of California Business & Professions 
Code § 17200 et seq. (the Unfair Competition Law or 
“UCL”), based on unlawful conduct violating the “secret 
warranty law”; (3) violation of the UCL based on 
unlawful, unfair or deceptive practices; (4) violation of 
the Song-Beverly Act; and (5) common law fraud by 
omission. Defendant has moved to dismiss the complaint 
on the basis that Cholakyan lacks standing to sue. It has 
also moved to strike certain allegations in the second 
amended complaint and to dismiss his second claim for 
relief under the secret warranty law.
 

II. DISCUSSION

A. Whether Plaintiff Failed to File Timely 
Opposition

*5 Local Rule 7-12 provides that “[t]he failure to file any 
required paper, or the failure to file it within the deadline, 
may be deemed consent to the granting or denial of the 
motion.” Ca CD L.R. 7-12. Under Rule 7-12, the court 
can grant a motion based solely on an opposing party’s 
failure to file timely opposition. See Cortez v. Hubbard, 
No. CV 07-4556-GHK (MAN), 2008 WL 2156733, *1 
(C.D. Cal. May 18, 2008) (“Petitioner has not filed an 
[o]pposition to the [m]otion and has not requested any 
further extension of time to do so. Pursuant to Local Rule 
7-12, his failure to do so could be deemed to be consent to 
a grant of the [m]otion”); Mack-University LLC v. 
Halstead, No. SA CV 07-393 DOC (ANx), 2007 WL 
4458823, *4 n. 4 (C.D. Cal. Sept. 25, 2007) (holding, 
where a party “failed to oppose or in any way respond” to 
a motion, that “[p]ursuant to local Rule 7-12, the [c]ourt 
could grant [p]laintiffs’ [m]otion on this ground alone”); 
Ferrin v. Bias, No. ED CV 02-535 RT (SGLx), 2003 WL 
25588274, *1 n. 1 (C.D. Cal. Jan. 2, 2003) (“Under Local 
Rule 7-12, failure to file an opposition may be deemed 
consent to the granting of the motion”).
 
Defendant contends that plaintiff failed to file timely 
opposition to its motion to dismiss for lack of standing, 
despite the fact that defense counsel warned plaintiff’s 
attorney that the deadline for filing opposition was 
October 7, 2011.48 The hearing for this motion is 
calendared for October 31, 2011. According to Local Rule 
7-9, “[e]ach opposing party shall, not later than ten (10) 
days after service of the motion in the instance of a new 
trial motion and not later than twenty-one (21) days 
before the date designated for the hearing of the motion in 
all other instances, serve upon all other parties and file 
with the Clerk” their opposition papers.49 Therefore, 
plaintiff’s opposition was due on October 10, 2011, which 
is a federal holiday. When computing deadlines, the last 
day of the period is included, “but if the last day is a 
Saturday, Sunday, or legal holiday, the period continues 
to run until the end of the next day that is not a Saturday, 
Sunday, or legal holiday.” Fed.R.Civ.Proc. 6(a)(1)(c) 
(emphasis added). The term “next day” is defined in Rule 
6(a)(5), which states that “[t]he ‘next day’ is determined 
by continuing to count forward when the period is 
measured after an event and backward when measured 
before an event.” Fed.R.Civ.Proc. 6(a)(5). As the Local 
Rules measure the deadline to file opposition by counting 
backward from the date of the hearing, when that deadline 
falls on a holiday, the deadline for filing opposition runs 
until the “end of the next day” that is not a Saturday, 
Sunday, or legal holiday. Here, that deadline was October 
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7, 2011. Cf. J & J Sports Productions, Inc. v. Phelan, No. 
08-CV-00486-0WW-DLB, 2009 WL 3748107, *3 (E.D. 
Cal. Nov. 5, 2009) (“According to Local Rule 78-230(c), 
Defendant’s opposition to Plaintiff’s motion was due not 
less than ‘fourteen (14) days’ preceding the noticed 
hearing date. Fourteen days prior to the noticed hearing 
date, October 26, 2009, is Monday October 12, 2009, 
Columbus day, which is a legal holiday. Under Rule 
6(a)(3), when the last day of a period falls on a legal 
holiday, ‘the period runs until the end of the next day that 
is not a Saturday, Sunday, [or] legal holiday.’ ... 
Accordingly, Plaintiff’s opposition was due the Friday 
before Columbus day, October 9, 2009. Defendant’s 
opposition was filed on October 16, 2009. Defendant 
concedes it was untimely filed”). Plaintiff did not file his 
opposition to defendant’s motion to dismiss for lack of 
standing until October 10, 2011, using the court’s 
electronic filing system. Consequently, the opposition was 
filed three days late.
 
*6 As noted, the Local Rules grant the court the authority 
to deem a failure to file a timely opposition consent to the 
motion. Ca CD L.R. 7-12 (“The failure to file any 
required paper, or the failure to file it within the deadline, 
may be deemed consent to the granting or denial of the 
motion” (emphasis added)). Despite plaintiff’s failure to 
file, the court exercises its discretion to consider the 
merits of the motion for several reasons. First, the motion 
contends that plaintiff lacks standing to bring this action; 
deeming plaintiff’s failure to comply with the Local Rules 
as consent to the granting of that motion would result in 
dismissal of the entire action. The court declines to 
dismiss the case, which parties have been litigating 
vigorously for more than a year, purely on the basis of an 
opposition that was filed several days late. Second, 
although defendant contends that “plaintiff’s conduct 
shows deliberate intent to file late and prejudice 
[defendant] by unilaterally shortening its time to file a 
reply,”50 the court discerns no such intent. Plaintiff’s 
counsel filed a declaration stating that he had interpreted 
the Federal Rules and the Local Rules to mean that his 
filing deadline (absent holidays) was October 10, 2011.51 
To clarify the deadline, plaintiff’s counsel contacted an 
ECF Help Desk Representative and the court’s deputy 
clerk, who both advised that plaintiff’s opposition could 
be filed on Tuesday, October 11, 2011.52 In reliance on 
those representations, and his own reading of the Federal 
and Local Rules, plaintiff filed all documents in 
opposition to defendants’ motion to dismiss before 5 p.m. 
on Monday, October 10.53 Although counsel is obligated 
to read the Federal Rules and Local Rules and not rely 
solely on the court’s personnel, it appears that counsel 
made diligent efforts to comply with the relevant Rules, 
and even filed his opposition a day earlier than he 

believed necessary. Consequently, the court will consider 
the merits of this motion. See Asafu-Adjaye v. Citibank, 
N.A., No. CV 10-9046 PSG (AJWx), 2011 Wl 61628, *3 
(C.D. Cal. Jan. 4, 2011) (“Despite Plaintiff’s untimely 
filing, the Court considers the Opposition filed on 
December 20, 2010, as it has the discretion to do under 
Local Rule 7-12”); Boles v. Merscorp, Inc., No. CV 
08-1989 PSG (Ex), 2008 WL 4414681, *2 (C.D. Cal. 
Sept. 25, 2008) (“Plaintiff did not file an opposition to 
Defendant’s Motion to Dismiss before the deadline or 
anytime after. On that basis alone, the Court could grant 
Defendant NCM’s Motion. However, in this particular 
case, the court has decided not to automatically dismiss 
Plaintiff’s case for failure to comply with the Local 
Rules” (citation omitted)); cf. Prawoto v. PrimeLending, 
720 F.Supp.2d 1149, 1151 n. 4 (C.D. Cal. 2010) 
(“Because of the unusual circumstances surrounding 
plaintiff’s representation, however, the court reviews the 
merits of defendant’s motion”).
 

B. Whether Plaintiff Made Unauthorized 
Amendments in the Second Amended Complaint 
That Should Be Stricken Under Rule 12(f)

The motions defendant has filed require the court to 
address the parties’ arguments in a somewhat atypical 
fashion. As noted, the court issued an order on June 20, 
2011, that granted in part and denied in part defendant’s 
motion to dismiss the first amended complaint with leave 
to amend.54 Specifically, the order found most of 
defendant’s challenges to the complaint non-meritorious, 
but dismissed plaintiff’s secret warranty law claim. 
Plaintiff filed a second amended complaint on July 20, 
2011, which pled the same claims for relief as the first 
amended complaint, but made substantial changes in the 
factual allegations supporting the causes of faction that 
had not been dismissed. Plaintiff also included additional 
allegations supporting his secret warranty law claim.
 
Defendant’s first motion asserts that certain allegations in 
the second amended complaint should be stricken under 
Rule 12(f) because they exceed the scope of the leave to 
amend the court gave plaintiff. Defendant contends that 
leave to amend was given only with respect to the secret 
warranty law claim,55 and that plaintiff is attempting to 
recast the factual basis of his complaint. Specifically, 
defendant argues that the original basis of plaintiff’s 
complaint was a defect identified in Mercedes-Benz’s 
2008 DTB;56 this DTB is titled “Water Entry at A-Pillar,” 
and discusses a defect that can cause “water entry in the 
driver/front passenger foot well” and “electrical faults due 
to water in the control units.”57
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After filing the motion to strike, defendant filed a motion 
to dismiss, which challenges Cholakyan’s standing to sue 
under Rule 12(b)(1). One of the critical issues in that 
motion is whether plaintiff has failed to demonstrate, 
despite multiple inspections, that his vehicle suffers from 
the “A-Pillar” defect described in the 2008 DTB. 
Defendant contends that because plaintiff cannot show 
that his vehicle suffers from the defect that forms the 
basis for his complaint, he lacks standing. Cholakyan 
counters that it is undisputed his car has experienced some 
kind of water defect resulting in water leaks in the 
vehicle.58 Even if he cannot demonstrate that the 
“A-Pillar” defect identified in the 2008 DTB is the cause 
of his injury, Cholakyan contends, his complaint does not 
rely exclusively on that DTB, but rather encompasses 
“numerous distinct and serious latent design and/or 
manufacturing defects that cause[ ] [class vehicles] to be 
highly prone to water leaks and flooding (the ‘water leak 
defect’), including but not limited to defects in the Class 
Vehicles’ water drainage system.”59

 
*7 A Rule 12(b)(1) motion challenging standing raises a 
fundamental question regarding the court’s jurisdiction, 
which should ordinarily be resolved before other 
questions. In this case, however, determining whether 
plaintiff has standing turns in part on whether the 
complaint’s allegations encompass only the defect 
identified in the 2008 DTB, as defendants argue, or a 
broader range of possible defects, as plaintiff asserts. It 
appears that resolving the proper scope of the factual 
allegations in the second amended complaint is necessary 
to answer the jurisdictional question; indeed, the parties’ 
arguments regarding standing are permeated by their 
dispute concerning the appropriate scope of the 
complaint. Consequently, the court first addresses 
defendant’s motion to strike certain allegations in the 
second amended complaint under Rule 12(f). It will then 
turn to defendant’s its Rule 12(b)(1) motion to dismiss for 
lack of standing.
 

1. Legal Standard Governing Motions to Strike Under 
Rule 12(f)

Under Rule 12(f) of the Federal Rules of Civil Procedure, 
the court may strike “any insufficient defense or any 
redundant, immaterial, impertinent or scandalous matter.” 
Fed.R.Civ.Proc. 12(f). “[T]he function of a 12(f) motion 
to strike is to avoid the expenditure of time and money 
that must arise from litigating spurious issues by 
dispensing with those issues prior to trial....” 
Sidney-Vinstein v. A.H. Robins Co., 697 F.2d 880, 885 

(9th Cir. 1983). “Immaterial matter is that which has no 
essential or important relationship to the claim for relief 
or the defenses being pleaded.” Fantasy, Inc. v. Fogerty, 
984 F.2d 1524, 1527 (9th Cir. 1993) (quoting 5 Charles 
A. Wright & Arthur R. Miller, Federal Practice and 
Procedure § 1382, at 706-707 (1990)), rev’d on other 
grounds sub nom. Fogerty v. Fantasy, Inc., 510 U.S. 517 
(1994). “Impertinent matter consists of statements that do 
not pertain, and are not necessary, to the issues in 
question.” Id. See also Federal Deposit Ins. Corp. v. 
Niblo, 821 F.Supp. 441, 449 (N.D. Tex. 1993) (noting that 
Rule 12(f) motions will be granted when necessary to 
discourage parties from filing “dilatory” pleadings and 
papers).
 
“Motions to strike are regarded with disfavor because 
they are often used as delaying tactics and because of the 
limited importance of pleadings in federal practice. The 
possibility that issues will be unnecessarily complicated 
or that superfluous pleadings will cause the trier of fact to 
draw unwarranted inferences at trial[, however,] is the 
type of prejudice that is sufficient to support the granting 
of a motion to strike.” Benham v. American Servicing Co., 
No. C 09-01099 JSW, 2009 WL 4456386, *8 (N.D. Cal. 
Nov. 30, 2009) (citations omitted).
 
Federal courts have frequently exercised their power 
under Rule 12(f) to strike pleadings that exceed the scope 
of a permitted amendment. See, e.g., Barker v. Avila, No. 
2:09-cv-00001 GEB JFM, 2010 WL 3171067, *1-2 (E.D. 
Cal. Aug. 11, 2010) (striking new allegations supporting a 
federal claim because the court had granted leave to 
amend only state law causes of action); Carbajal v. Dorn, 
No. CV-09-283 PHX DGC, 2010 WL 487433, *1-2 (D. 
Ariz. Feb. 4, 2010) (granting a motion to strike an 
amended complaint that “contain[ed] a host of entirely 
new facts, claims, and allegations against” existing 
defendants where leave had been granted to add a new 
defendant after the court found him to be a necessary 
party under Rule 19(a)); U.F.C.W. Local 56 Health and 
Welfare Fund v. J.D.’s Market, 240 F.R.D. 149, 154-55 
(D.N.J. 2007) (“Because Counts Three through Six of 
Plaintiffs’ SAC exceeded the scope of the leave Plaintiffs 
were given, the Court must strike these claims. While a 
motion to strike is ‘generally viewed with disfavor and 
should b[e] used sparingly,’ use of Rule 12(f) is 
appropriate here because to hold otherwise would be to 
essentially ignore ... the requirement that a plaintiff seek 
leave before amending its complaint.... Allowing Counts 
Three through Six to remain would ... allow Plaintiffs to 
circumvent the limitations Judge Donio expressed at the 
May 11, 2006 hearing”); Hellauer v. Nafco Holding Co., 
LLC, No. 97-4423, 1998 WL 472453, *3 (E.D. Pa. July 
28, 1998) (holding that “the failure to seek the required 
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leave of court when adding a new allegation is grounds 
for striking that allegation” under Rule 12(f), citing 
Readmond v. Matsushita, 355 F.Supp. 1073, 1080 (E.D. 
Pa. 1972)).
 
*8 Exceeding the scope of the amendment the court 
authorized does not, by itself, necessarily warrant striking 
the unauthorized allegations, however. See Sapiro v. 
Encompass Ins., 221 F.R.D. 513, 518 (N.D. Cal. 2004) 
(“However tardy and conclusory they may be, plaintiffs’ 
new claims are not wholly specious, and plaintiffs’ 
inattention to procedural detail has not prejudiced 
defendants in any cognizable way. Encompass’ motion to 
strike plaintiffs’ amended complaint is denied 
accordingly”); Allen v. County of Los Angeles, No. CV 
07-102-R (SH), 2009 WL 666449, *2 (C.D. Cal. Mar. 12, 
2009) (holding that “[e]xceeding the scope of a court’s 
leave to amend is not necessarily sufficient grounds for 
striking a pleading or portions thereof,” and collecting 
cases in support of that proposition); Schulken v. 
Washington Mut. Bank, Henderson, NV, 2011 WL 
4804063, *5 (N.D. Cal. Oct. 11, 2011) (“Even assuming 
Plaintiffs made additional requests for relief in the 4AC, 
Defendants have not persuaded the Court that these 
relatively minor changes warrant granting a motion to 
strike pursuant to Rule 12(f). Viewing the pleading in the 
light most favorable to the pleader, there is no evidence 
that 4AC contains ‘redundant, immaterial, impertinent, or 
scandalous matter,’ ” quoting Fed.R.Civ.Proc. 12(f)); 
Lamumba Corp. v. City of Oakland, No. C 05-2712 MHP, 
2006 WL 3086726, *3 (N.D. Cal. Oct. 30, 2006) 
(“Exceeding the scope of a court’s leave to amend is not 
necessarily sufficient grounds for striking a pleading or 
portions thereof”).
 
When determining whether unauthorized amendments 
should be stricken, courts weigh the prejudice to the 
opposing party. See Ellison v. Autozone, Inc., No. 
C06-07522 MJJ, 2007 WL 2701923, *1 (N.D. Cal. Sept. 
13, 2007) (“Accordingly, such motions [to strike] should 
be denied unless the matter has no logical connection to 
the controversy at issue and may prejudice one or more of 
the parties to the suit”); see also Morongo Band of 
Mission Indians v. Rose, 893 F.2d 1074, 1079 (9th Cir. 
1990) (identifying the factors that warrant denial of leave 
to amend, including “inordinate delay, prejudice to the 
defendants, the fact that the amended complaint would 
greatly change the nature of the litigation, and the 
potential futility of the claims”); Ascon Properties, Inc. v. 
Mobil Oil Co., 886 F.2d 1149, 1161 (9th Cir. 1989) 
(“Mobil would suffer prejudice if Ascon were allowed to 
amend its complaint at this late date. Mobil has already 
incurred substantial litigation costs, which a more careful 
reading of RCRA by Ascon would have avoided. To put 

Mobil ‘through the time and expense of continued 
litigation on a new theory, with the possibility of 
additional discovery,’ would cause undue prejudice,” 
quoting Troxel Manufacturing Co. v. Schwinn Bicycle 
Co., 489 F.2d 968, 971 (6th Cir. 1973)).
 
When considering a Rule 12(f) motion, “[c]ourts must 
view the pleading under attack in the light most favorable 
to the pleader, treating as admitted all material facts 
alleged and all reasonable presumptions that can be drawn 
therefrom.” Rosales v. Citibank, Federal Savings Bank, 
133 F.Supp.2d 1177, 1180 (N.D. Cal. 2001). See also 
State of California ex rel. State Lands Commission v. 
United States, 512 F.Supp. 36, 39 (N.D. Cal. 1981) (“On 
a motion to strike, the Court must treat as admitted all 
material factual allegations underlying the challenged 
defenses and all reasonable presumptions that can be 
drawn therefrom”). “If there is any doubt whether the 
portion to be stricken might bear on an issue in the 
litigation, the court should deny the motion.” Platte 
Anchor Bolt, Inc. v. IHI, Inc., 352 F.Supp.2d 1048, 1057 
(N.D. Cal. 2004).
 

2. The Hearing on Defendant’s Motion to Dismiss the 
First Amended Complaint and the Court’s Order 
Granting in Part and Denying in Part That Motion

To resolve the parties’ dispute concerning the authorized 
scope of amendment, the court first reviews the language 
of the first amended complaint. That complaint alleged 
the existence of “numerous distinct and serious latent 
design and/or manufacturing defects” that rendered class 
vehicles “highly prone to water leaks....”60 Plaintiff 
alleged that the “defects” were in the class vehicles’ 
“water drainage system.”61 He asserted that the water 
drainage systems were “uniformly and inherently 
defective in materials, design, and/or workmanship 
because they bec[a]me clogged with leaves, twigs, debris, 
and other objects that enter[ed]” the system.62 These flaws 
purportedly resulted in the system failing to “divert[ ] 
water away from the electrical components of the 
vehicle.”63 Cholakyan also alleged that the water leaks 
caused “electrical failure due to water damaging the 
computer, electrical system, and other interior 
components of the Class Vehicles.”64 The first amended 
complaint asserted that defendant “knew or should have 
known” of the defect’s existence as early as 2002.65

 
*9 The first amended complaint identified the 2008 DTB 
(denominated a “technical service bulletin” or TSB), as 
“acknowledging one of the multiple manufacturing and/or 
design defects contained in the Class Vehicles.”66 The 
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complaint focused heavily on the 2008 DTB as evidence 
of both the defects’ existence and defendant’s knowledge 
thereof. The 2008 DTB, which is titled “Water Entry at 
A-Pillar,” is described in detail in the first amended 
complaint and outlines three possible causes of leakage, 
including (1) blockage of the “upper longitudinal 
member;” (2) “lack of seam sealer on the double panel of 
the firewall/longitudinal member;” and (3) problems with 
a mounting hole for the “tilting/sliding roof drain hose.”67 
The 2008 DTB was also the primary focus of plaintiff’s 
secret warranty law claim; the relationship of the 2008 
DTB to defendant’s warranty policies was discussed 
extensively.68

 
At oral argument on the motion to dismiss the first 
amended complaint, the court gave the parties a tentative 
ruling, and asked if they wished to be heard. The parties 
offered competing interpretations of the allegations in the 
complaint and its reliance on the defect identified in the 
2008 DTB. During one exchange, defendant’s counsel 
and the court discussed whether plaintiff had adequately 
pled the existence of a defect:

“MR. YOSHINO: One of the arguments that we made 
in our motion is that plaintiff should factually plead 
what the alleged defect is, explain what the part is and 
what the cause at issue is, as these plaintiff’s counsel 
did in the Erlich case.

 

...

THE COURT: So let me just make sure I understand 
what this argument is. That alleging this TBS that 
Mercedes put out in which it talks about what has been 
termed the water leak defect is not adequate?

MR. YOSHINO: Well, your Honor, I think the problem 
is that plaintiff in his opposition brief specifically said 
that they were not confining their claims to the TSB, the 
technical service bulletin. Plaintiff, of course, alleges 
four pages worth of stuff on the TSB. The TSB does 
identify – ...

MR. YOSHINO: It’s true that the TSB identifies a 
specific part. It identifies three modes of causation. The 
problem is that in opposition plaintiff came forward 
and said – in order to create standing, by the way – 
plaintiff came forward and said that his claims include 
but are not limited to the TSB.

Frankly, at various points in time in the opposition 

brief, it looks as though plaintiff is talking – plaintiff is 
equating the concept of a leak with the concept of a 
defect. So outside of what’s pled as to the TSB, there’s 
no part identified, and there’s no cause identified.... 
Here what we’re left with is if the car leaks, it must be 
defective. And we would respectfully submit that 
doesn’t meet the factual pleading standard of Iqbal.

THE COURT: Well, so how the Court understood the 
complaint is that the TSB defined the alleged defect. 
And if that’s the reading of the Court and if plaintiff 
accepts that reading, then aren’t we over this hurdle 
that you’re raising?

MR. YOSHINO: On this one argument, that’s true, 
your Honor. And that’s quite frankly how we 
understood the complaint.

THE COURT: I don’t know how you could understand 
it any other way, actually.

MR. YOSHINO: Well, plaintiff in his briefing talks 
about the fact that – there’s a specific section in the 
standing argument where plaintiff says that his claims 
are not limited to the TSB.
THE COURT: His claims are limited by what he pled 
in the complaint, though, that’s for sure. ...”69

The court and defense counsel went on to discuss whether 
plaintiff was required to plead technical details as to why 
the alleged defect rendered the car unsafe:

*10 THE COURT: What is it you want them to plead? 
The technical mechanics?

MR. YOSHINO: On this particular point, on the safety 
consequences point, it’s to plead some facts to show 
that these types of issues can in fact –

THE COURT: They have pled that these kinds of 
issues can result from this defect. What beyond that is 
it that you want them to plead?

MR. YOSHINO: I guess, your Honor, we would 
submit that that’s pled in conclusory terms.

THE COURT: So you want mechanical detail? I don’t 
think they have to plead that.

MR. YOSHINO: Whether it’s mechanical detail, 
whether it’s that – whether or not it’s that someone has 
experienced an engine failure, and we’re not saying 
that they need to be injured necessarily, but there needs 
to be more than speculation about what can happen. 
Because in a car, otherwise, in a car, it would be very 
easy to make a claim that something is safety related....
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THE COURT: Well, the distinction that appears in the 
case law is just saying that the ignition doesn’t start or 
that there’s some kind of a problem like that is not a 
safety concern. They have pled a lot more than that. I 
don’t know whether they can prove it. You obviously 
don’t think they can. But I mean they have pled a lot 
more than just some minor mechanical problem with 
the car.

MR. YOSHINO: They have speculated about how 
mechanical problems with the car could result in issues, 
your Honor. But we would just submit on that point.
THE COURT: Okay.70

Later in the hearing, plaintiff’s counsel articulated his 
view of the scope of plaintiff’s claims and their reliance 
on the 2008 DTB:

MR. SHAHIAN: I’m going to reemphasize the 
allegations we made in the complaint, which I believe 
the Court understands was misconstrued in defendant’s 
papers and at today’s oral argument. We have alleged 
that the vehicle’s water drainage system is susceptible 
to clogging. That means that the drains of the water 
drain system become clogged. And when that happens, 
water flows into the interior of the vehicle and causes 
damage.

The TSB that we cited in our complaint identifies one of 
the drains that’s susceptible to clogging. And I am 
going to quote from it now. Blocked water drain in the 
upper longitudinal member under the front fender 
blocked by debris. So the TSB is evidence that supports 
our theory that the vehicle’s water drainage system is 
susceptible to clogging....

With respect to the injury, in fact, here we have alleged 
sufficient – raised sufficient allegations regarding 
injury in fact. Our client bought the vehicle, 
experienced the water leak defect as a result of the 
clogging, which was confirmed by a dealer before he 
brought this action. And they have not disputed that. 
They have not disputed the fact that the drains were 
clogged.

I think the emphasis is on the fact that the defect is that 
the water drains of the vehicle become clogged and 
water overflows into the vehicle, and that has been 
verified by a dealer who inspected Mr. Cholakyan’s 
drains, and that has not been rebutted by any evidence 
that the defendant has produced in this case....

And obviously, your Honor, we were the counsel in 
Erlich, and Mr. Star and myself were also the counsel 
in Marsikian, and we know what we alleged in those 
cases. In Erlich, your Honor, we did not allege one 

design defect. We alleged multiple design defects, and 
that survived the motion to dismiss. And the same type 
of allegations that are being made in this case are – 
were made in the Marsikian matter.
*11 And I think your Honor hit it on the head. 
Basically, if the defendant does not believe what we’re 
alleging is the cause of the defect, then that’s a factual 
dispute that they can address at a later time like the 
defendants did in the Smith v. Ford matter, which they 
cited in their papers.”71

As is apparent, the parties have disagreed about the scope 
of plaintiff’s complaint since the early stages of this 
litigation; they have also disagreed about the allegations 
necessary to survive a motion to dismiss.
After the hearing, the court considered the parties’ 
arguments, denied defendant’s motion to dismiss four 
claims, and granted its motion to dismiss the secret 
warranty law claim.72 The court denied defendant’s 
motion to dismiss for lack of standing, stating that 
Cholakyan had alleged injury in fact by pleading that he 
had suffered a “concrete financial loss” in the form of 
payments he made to have the water leak problem in his 
car diagnosed.73 The court also addressed the causation 
requirement of Article III standing to determine whether 
Cholakyan’s injury was “fairly traceable to the challenged 
conduct.”74 Levine v. Vilsack, 587 F.3d 986, 991-92 (9th 
Cir. 2009). Defendant had argued that even assuming 
Cholakyan suffered an injury of the type discussed in the 
2008 DTB, it was not at all clear that injury had been 
caused by the alleged defect. In its order, the court 
observed:

“The gravamen of Cholakyan’s complaint is that 
defendant knew the Class Vehicles had a water leak 
defect, as outlined in the TSB, and defrauded customers 
by failing to disclose that the vehicles were prone to 
water leaks and flooding, and that the defect posed 
safety concerns for operators of the vehicles. To have 
standing to assert UCL and CLRA claims based on 
these allegations, therefore, Cholakyan must allege that 
his vehicle experienced the water leak defect described 
in the TSB.”75

The court then described the A-Pillar defect outlined in 
the 2008 DTB, and addressed defendant’s contention that 
Cholakyan’s car had experienced leaks in areas not 
identified by the 2008 DTB. The court noted that 
defendant had “proffer[ed] no evidence that compel[led] 
this conclusion,” and that the section of the 2008 DTB 
quoted in the complaint mentioned that “leaks through the 
foot well can have other causes,” suggesting that “at least 
one cause of foot well water may be leaking through the 
A-Pillar.”76 The court therefore concluded that Cholakyan 
had adequately pled that “he experienced the defect 
alleged in the complaint, and thus suffered injury in fact 
fairly traceable to defendant’s conduct.”77
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The court’s analysis of Cholakyan’s standing to sue was 
strongly influenced by its belief that the defect alleged in 
the complaint was the defect discussed in the 2008 DTB; 
the DTB featured prominently in the complaint and was 
the underpinning for plaintiff’s secret warranty law claim. 
The court relied on this defect in concluding that 
Cholakyan had sufficiently alleged standing and in 
finding that his claims under the UCL and the CLRA had 
been pled with adequate specificity under Iqbal and 
Twombly.78

 
*12 Like the first amended complaint, however, the order 
did not rely exclusively on the defect discussed in the 
2008 DTB in concluding that Cholakyan’s claims had 
been adequately pled. The order contains a lengthy 
footnote on page 23, which addressed defendant’s 
argument that “plaintiff had failed to allege the water leak 
defect with sufficient specificity because the complaint 
pleads that there are ‘one or more design and/or 
manufacturing defects’ that cause Class Vehicles ‘to be 
highly prone to [leaks, flooding, etc.]’ ”79 The court 
understood defendant’s argument to be that since “the 
Class Vehicles do not have a water drainage system,” 
plaintiff’s references to defects in that system were 
insufficient as a matter of law.80 The court disagreed, 
stating that plaintiff did not need to “plead the mechanical 
details of an alleged defect in order to state a claim.”
 
The court’s discussion of this issue appears in a portion of 
the order that considered whether plaintiff had adequately 
alleged a “safety defect” in the vehicle. It was included in 
response to the exchange between the court and 
defendant’s attorney quoted above as to whether the 
defect’s “safety consequences” had been pled with 
adequate particularity. Although the court’s understanding 
of the defect in question was definitely shaped by the 
2008 DTB, the footnote acknowledged that more general 
allegations of a water leak defect would be sufficient to 
survive Rule 12(b)(6) dismissal. The court also confirmed 
that pleading the exact safety consequences of an 
electrical fault in the car was not necessary.
 

3. The Allegations in the Second Amended Complaint 
Defendant Seeks to Strike

While Cholakyan’s second amended complaint does not 
assert additional claims for relief, the factual allegations 
that provide the basis for his claims have substantially 
changed. Defendant’s motion to strike focuses on two 
types of amendments: (1) those that allegedly “expand[ ] 
the scope of the case beyond the 2008 DTB alleged in the 

FAC ... to include “any water-leak-related damage” of 
any type, as well as “an insufficiently sealed firewall;” 
and (2) allegations related to plaintiff’s standing.
 
Defendant notes numerous new factual allegations 
sprinkled throughout the complaint that detail a number of 
newly identified causes for the “water leak defect.” 
Paragraph 4, for example, states that the class vehicles’ 
“water drainage system is defective because of an 
insufficiently sealed firewall.”81 The complaint also states 
that “water intrusion” is an additional consequence of the 
“water leak defect.”82 Paragraph 63 states that defendant 
had a “blanket policy” of “secretly paying for the cost of 
clearing or cleaning any of the clogged drains that are part 
of the water drainage system (not only the drain identified 
in the 2008 DTB)....”83 Other allegations are based on 
“any water-leak related damage.”84

 
The complaint expands the factual basis for the claims 
beyond the defects identified in the 2008 DTB, alleging 
that defendant issued “a series of ... ‘DTBs’ [and] Service 
Campaign Bulletins” related to the water leak defect.85 
The service bulletins mention problems with water drains 
located in wheelhouses, but do not state that electrical 
malfunctions can result from the drainage problems.86 The 
new DTBs referenced were issued between 2002 and 
2007. The 2002 DTB, which is attached to the complaint, 
reports that “W211 vehicles were experiencing water 
ingress into the front footwells ... resulting in electrical 
malfunctions.”87 It describes malfunctions caused by 
“water penetrating the windshield cover and running 
towards the air conditioning expansion valve,” and warns 
that “[w]ater may enter the vehicle through the entry point 
of the air conditioning line.”88 The 2002 DTB states that 
the problem may result in “malfunctions in the electrical 
system.”89

 
*13 The 2007 DTB covers all “Model 211” vehicles, and 
is titled “Water Entry Into Fuse Box and/or Front 
Footwell/Possible Malfunction of Electrical System.”90 
Among the causes cited for the malfunction is “a blocked 
drain valve ... causing water to enter the vehicle interior, 
front SAM, and/or fuse box.”91 The 2007 DTB mentions 
“malfunctions in the electrical system,” but attributes the 
problem to an “incorrectly installed module box cover or 
a blocked drain valve.”92 The relationship between these 
DTBs and the defects described in the 2008 DTB, if any, 
is not clear. Plaintiff asserts from 2003 to 2007, defendant 
undertook “at least three clandestine service campaigns” 
addressing “water drains in the left/front wheelhouses.”93

 
In addition to these allegations regarding “water leak 
defects,” defendant also requests that the court strike new 
allegations regarding Cholakyan’s experience with water 
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leaks in his vehicle. As examples of the allegations to 
which it objects, it cites to paragraphs 22 through 24. 
Paragraph 22 alleges that Cholakyan has noticed water 
leaking into the overhead dome light located next to his 
vehicle’s sunroof, as well as into the light that illuminates 
the front passenger side vanity mirror.94 Paragraph 23 
describes the “unusual electrical problems” he has 
allegedly experienced, including problems with features 
designed to make sounds when doors are locked and 
unlocked, as well as the sensor that detects the presence 
of a passenger in the front passenger seat.95 Finally, the 
complaint describes clogging in the water drains in the 
A-pillar, which are the area of the car discussed in the 
2008 DTB, and alleges “on information and belief” that 
other drains in his vehicle’s drainage system are similarly 
clogged.96

 

4. Whether Portions of the Second Amended 
Complaint Should Be Stricken Because They Reflect 
Amendments Not Authorized by the Court

Defendant contends that plaintiff’s changes exceed the 
scope of the court’s leave to amend. As noted, the court’s 
June 30, 2011, order denied defendant’s motion to dismiss 
under Rule 12(b)(1), and its motion to dismiss certain 
claims under Rule 12(b)(6).97 The order stated that 
“[p]laintiff [could] file an amended complaint within 
twenty days of this order.”98 As the court did not dismiss 
most of plaintiff’s claims, defendant asserts that the scope 
of authorized amendment was limited to repleading 
plaintiff’s secret warranty claim.
 
Cholakyan did more than simply replead his secret 
warranty claim in the second amended complaint; he 
added new substantive allegations that were not pled in 
the first amended complaint and that do not relate to the 
secret warranty claim. The new allegations plead the 
existence of defects in multiple parts of the class vehicles’ 
water drainage system, and identify alleged defects not 
specified in the first amended complaint, whose 
relationship to the defects identified in the 2008 DTB is 
not clear. While the court did not envision this type of 
wholesale amendment when it issued the prior order, it 
did not expressly restrict the leave to amend granted to the 
repleading of the secret warranty claim. Thus, it is 
difficult to say that Cholakyan violated the terms of the 
court’s order.
 
Even if the court were to conclude that Cholakyan had 
exceeded the scope of the leave to amend granted, 
however, it would not be compelled by that fact alone to 
strike the unauthorized allegations. Cholakyan has not 

added new causes of action, is not seeking new forms for 
relief, and has not named new parties. Had he done so, he 
would clearly have exceeded the scope of the leave to 
amend that was granted and have prejudiced defendant. 
See Concerned Citizens for a Safe Community v. Office of 
Federal Detention Trustee, CV. No. 09–01409 DAE, 
2011 WL 2971000, *2 (D. Nev. July 19, 2011) (“In 
contravention of this Court’s Order, Plaintiffs’ Second 
Amended Complaint adds a new NEPA claim, a new 
prayer for relief, and two new defendants. Plaintiffs 
implicitly concede that they exceeded the scope of the 
leave granted by the Court...”); see also Texaco, Inc. v. 
Ponsoldt, 939 F.2d 794, 798 (9th Cir. 1991) 
(“[Defendant] would have been unreasonably prejudiced 
by the addition of numerous new claims so close to trial, 
regardless of [plaintiff’s] argument that they were 
‘implicit’ in the previously pleaded claims”).
 
*14 Rather, the new allegations Cholakyan added straddle 
the line between providing additional factual support for 
his existing claims and shifting the factual basis for 
Cholakyan’s causes of action. The question the court must 
ask, therefore, is whether the new factual allegations are 
so substantially different from those previously alleged 
that they “greatly alter[ ] the nature of the litigation and ... 
require[ ] defendant[ ] to [undertake], at a late hour, an 
entirely new course of defense.” Morongo, 893 F.2d at 
1079 (denying leave to amend to include wholly new 
claims two years after filing of original complaint, 
including RICO and criminal depredation and trespass 
claims).
 
The first amended complaint alleged that the class 
vehicles “contain[ed] numerous distinct and serious latent 
design and/or manufacturing defects that cause[d] them to 
be highly prone to water leaks and flooding ..., including 
but not limited to defects in the Class Vehicles’ water 
drainage system.”99 The overarching defect alleged in the 
first amended complaint was that the “water drainage 
systems are uniformly and inherently defective in 
materials, design, and/or workmanship because they 
become clogged with leaves, twigs, debris, and other 
objects that enter the water drainage system.”100 The new 
allegations included in the second amended complaint 
provide greater specificity concerning the “numerous” 
defects; the focus of the claim, however, remains the 
same – that debris enters the water drainage system, clogs 
it, and prevents water from draining properly.101 The 
“insufficiently sealed firewalls” alleged in the second 
amended complaint were mentioned in the first amended 
complaint in allegations concerning the 2008 DTB. 
Defendant, therefore, should not have been surprised by 
the fact that alleged problems with the water drainage 
system and insufficiently sealed firewalls were discussed 
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in greater detail in the second amended complaint.
 
The second amended complaint does appear, however, to 
broaden the factual bases for Cholakyan’s claims by 
adding allegations concerning the 2003-2007 service 
bulletins. These bulletins address water leaks different 
from that discussed in the 2008 DTB. As noted above, the 
alleged connection between the purported water leaks and 
electrical malfunctions was critical to the court’s 
determination that a safety defect had been adequately 
pleaded in the first amended complaint. Instead of an 
insufficiently sealed firewall, a blocked drain in the upper 
longitudinal member, and a problem with a mounting hole 
for the roof drain hose, the 2002 and 2007 DTBs address 
the possibility of electrical malfunctions resulting from 
water leaks caused by the penetration of water through 
“the windshield cover” and “an incorrectly installed 
module box cover or a blocked drain valve” 
respectively.102 Although all of the allegations in both the 
first and second amended complaints broadly concern 
“water leak related defects,” several of the amendments 
posit different factual bases for plaintiff’s claims and 
may, if permitted, delay resolution of this action by 
necessitating additional discovery as to a broader range of 
defects with the water drainage system.
 
The question is whether plaintiff’s new factual allegations 
are so new that they would significantly prejudice 
defendant at this stage of litigation. The main prejudice 
defendant identifies is that plaintiff has already filed a 
motion for class certification.103 Defendant states that it 
has “expended great time and resources to prepare its 
substantive opposition to class certification;” among other 
things, it has taken the deposition of plaintiff’s expert. 
Defendant notes that the fact discovery cutoff date is the 
end of this month. The court is aware, from the parties’ 
representations during a telephonic status conference on 
October 5, 2011, that the resolution of a pending motion 
to compel has been delayed because the parties disputed 
the proper scope of plaintiff’s claims, and that this alone 
may necessitate some extension of the discovery period.104

 
*15 Cholakyan represented at that status conference that, 
given the pendency of this motion and the motion to 
compel, he would seek leave to withdraw the motion for 
class certification and re-file it at a later time. The parties 
also requested that the court modify the scheduling order 
given the delays occasioned by their disagreement 
regarding the scope of the claims. While defendant would 
be prejudiced if plaintiff’s new factual allegations were 
not stricken, and there was no modification of the court’s 
scheduling order, the court has continued the case 
management dates and the hearing on class certification in 
order to eliminate any prejudice to defendant.105

 
Moreover, plaintiff’s basic theory remains the same, i.e., 
the class vehicles’ “water drainage systems are ... 
defective ... because they become clogged with leaves, 
twigs, debris, and other objects that enter the water 
drainage system.”106 Cholakyan has consistently advanced 
the position, both in pleadings and at oral argument, that 
the defect results from the “water drainage system’s” 
tendency to fill partially or fully with debris, causing the 
vehicles’ drains to malfunction, and water to enter the 
vehicle. The complaint’s allegations concerning the DTBs 
and other documents that identify water leak problems in 
the class vehicles specifically reference clogging 
problems as the cause of the defect.107

 
Consequently, the court concludes that the new factual 
allegations in the second amended complaint are not 
“redundant, immaterial, impertinent or scandalous” within 
the meaning of Rule 12(f) and should not be stricken. See 
DeLeon v. Wells Fargo Bank, N.A., 729 F.Supp.2d 1119, 
1128 (N.D. Cal. 2010) (“Allegations ‘supplying 
background or historical material or other matter of an 
evidentiary nature will not be stricken unless unduly 
prejudicial to defendant.’ Moreover, allegations which 
contribute to a full understanding of the complaint as a 
whole need not be stricken” (internal citations omitted)). 
This is particularly true since motions to strike under Rule 
12(f) are generally disfavored. See Sapiro, 221 F.R.D. at 
518 (“That Rule 12(f) is to be applied sparingly buttresses 
this conclusion. Courts have long disfavored Rule 12(f) 
motions, granting them only when necessary to 
discourage parties from making completely tendentious or 
spurious allegations,” citing Augustus v. Board of Public 
Instruction of Escambia County, Fla., 306 F.2d 862, 869 
(9th Cir. 1962) (“A disputed question of fact cannot be 
decided on motion to strike. It is true, also, that when 
there is no showing of prejudicial harm to the moving 
party, the courts generally are not willing to determine 
disputed and substantial questions of law upon a motion 
to strike. Under such circumstances, the court may 
properly, and we think should, defer action on the motion 
and leave the sufficiency of the allegations for 
determination on the merits”); see also In re Facebook 
PPC Advertising Litig., 709 F.Supp.2d 762, 773 (N.D. 
Cal. 2010) (“Motions to strike generally will not be 
granted unless it is clear that the matter to be stricken 
could not have any possible bearing on the subject matter 
of the litigation”).108

 
*16 Because the parties have so vigorously disputed the 
scope of Cholakyan’s claims throughout this litigation, 
the court wishes to confirm that the only defects pled in 
the second amended complaint, and thus the only defects 
on which Cholakyan may rely to prove his claims, are the 
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specific defects referenced in the DTBs discussed in the 
complaint and the alleged clogging of the class vehicles’ 
water drainage system.
 

C. Whether Cholakyan Lacks Standing to Bring 
This Action

1. Legal Standard Governing Motions To Dismiss 
Under Rule 12(b)(1)

A party mounting a Rule 12(b)(1) challenge to the court’s 
jurisdiction may do so either on the face of the pleadings 
or by presenting extrinsic evidence for the court’s 
consideration. See White v. Lee, 227 F.3d 1214, 1242 (9th 
Cir. 2000) (“Rule 12(b)(1) jurisdictional attacks can be 
either facial or factual”); Thornhill Publishing co. v. 
General Tel. & Electronics, 594 F.2d 730, 733 (9th Cir. 
1979) (facial attack); Meliezer v. Resolution Trust Co., 
952 F.2d 879, 881 (5th Cir. 1992) (challenge based on 
extrinsic evidence). Whatever the nature of the challenge, 
plaintiff bears the burden of demonstrating that the court 
has subject matter jurisdiction to hear the action. See 
Kokkonen v. Guardian Life Ins. Co., 511 U.S. 375, 377 
(1994); Stock West, Inc. v. Confederated Tribes, 873 F.2d 
1221, 1225 (9th Cir. 1989).
 
There is an important difference between Rule 12(b)(1) 
motions attacking the complaint on its face and those that 
rely on extrinsic evidence. In ruling on the former, courts 
must accept the allegations of the complaint as true. See 
Valdez v. United States, 837 F. Supp. 1065, 1067 (E.D. 
Cal. 1993), aff’d., 56 F.3d 1177 (9th Cir. 1995). In 
deciding the latter, courts may weigh the evidence 
presented, and determine the facts in order to evaluate 
whether they have the power to hear the case. See Roberts 
v. Corrothers, 812 F.2d 1173, 1177 (9th Cir. 1987). “The 
court need not presume the truthfulness of the plaintiff’s 
allegations.” Safe Air for Everyone v. Meyer, 373 F.3d 
1035, 1039 (9th Cir. 2004); see also White v. Lee, 227 
F.3d 1214, 1242 (9th Cir. 2000) (“With a factual Rule 
12(b)(1) attack, however, a court may look beyond the 
complaint to matters of public record without having to 
convert the motion into one for summary judgment.... It 
also need not presume the truthfulness of the plaintiffs’ 
allegations.” (citations omitted)).109 A “[j]urisdictional 
finding of genuinely disputed facts is inappropriate when 
‘the jurisdictional issue and substantive issues are so 
intertwined that the question of jurisdiction is dependent 
on the resolution of factual issues going to the merits.’ ” 
Safe Air for Everyone, 373 F.3d at 1039 (quoting Sun 

Valley Gas, Inc. V. Ernst Enterprises, 711 F.2d 138, 139 
(9th Cir 1983)) (quoting in turn Augustine v. United 
States, 704 F.2d 1074, 1077 (9th Cir. 1983)). See also 
Rosales v. United States, 824 F.2d 799, 803 (9th Cir. 
1987) (“A district court may hear evidence and make 
findings of fact necessary to rule on the subject matter 
jurisdiction question prior to trial, if the jurisdictional 
facts are not intertwined with the merits”).
 
*17 Where a Rule 12(b)(1) motion requires the court to 
resolve issues of credibility or disputed material facts, the 
court must first hold an evidentiary hearing before making 
a jurisdictional determination. See Gould Electronics Inc. 
v. United States, 220 F.3d 169, 177 (3d Cir. 2000) (“[I]f 
there is a dispute of a material fact, the court must 
conduct a plenary trial on the contested facts prior to 
making a jurisdictional determination”); Mason v. 
Arizona, 260 F.Supp.2d 807, 815 (D. Ariz. 2003) (“[T]he 
court must hold an evidentiary hearing before resolving 
issues of credibility or genuinely disputed material 
facts”). The district court has discretion to hold a pretrial 
evidentiary hearing or to postpone the hearing until trial. 
See Commodities Export Co. v. U.S. Customs Service, 
888 F.2d 431, 436 (6th Cir. 1989) (“[A] motion to dismiss 
under Fed.R.Civ.P. 12(b) – and in particular a motion 
citing a jurisdictional defect under Fed.R.Civ.P. 12(b)(1) 
– requires a preliminary hearing or hearing at trial to 
determine any disputed facts upon which the motion or 
the opposition to it is predicated”); Steele v. National 
Firearms Act Branch, 755 F.2d 1410, 1414 (11th Cir. 
1985) (“Disputed [jurisdictional] factual issues may be 
resolved at a pretrial evidentiary hearing or during the 
course of trial”); Mason, 260 F.Supp.2d at 815 (“The 
court has the discretion to order an evidentiary hearing 
before trial or postpone the motion until trial”); William 
W. Schwarzer et al., California Practice Guide: Federal 
Civil Procedure Before Trial, § 9:85.1 at 9-21 (2004) 
(same).
 
If the court resolves a Rule 12(b)(1) motion on 
declarations alone, without holding an evidentiary 
hearing, it should apply a standard similar to that used in 
deciding summary judgment motions. Evidence outside 
the pleadings may be considered, but all factual disputes 
should be resolved in favor of the nonmoving party. See 
Dreier, 106 F.3d at 847 (“[W]e will consider items 
outside the pleading that were considered by the district 
court in ruling on the 12(b)(1) motion, but resolve all 
disputes of fact in favor of the non-movant.... [T]he 
standard we apply upon de novo review of the record is 
similar to the summary judgment standard that the district 
court purported to apply”); In re Facebook Privacy 
Litigation, 2011 WL 2039995 at *2 (“[I]n the absence of 
a full-fledged evidentiary hearing, disputes in the facts 
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pertinent to subject-matter are viewed in the light most 
favorable to the opposing party. The disputed facts related 
to subject-matter jurisdiction should be treated in the 
same way as one would adjudicate a motion for summary 
judgment” (internal citation omitted)); Ambros-Marcial v. 
United States, 377 F.Supp.2d 767, 771 (D. Ariz. 2005) 
(“Where a motion ‘properly should be labeled a dismissal 
for lack of jurisdiction pursuant to Fed.R.Civ.P. 12(b)(1),’ 
the Court may ‘consider items outside the pleading ... but 
[shall] resolve all disputes of fact in favor of the 
non-movant ... similar to the summary judgment standard 
...,’ ” quoting Dreier, 106 F.3d at 847); Mason, 260 
F.Supp.2d at 815 (“[W]ithout an evidentiary hearing, 
genuinely ‘disputed facts related to subject matter 
jurisdiction should be treated in the same way as one 
would adjudicate a summary judgment motion,’ ” quoting 
Greene, 207 F.Supp.2d at 1119 (“[I]n the absence of a 
full-fledged evidentiary hearing, disputes in the facts 
pertinent to subject matter are viewed in the light most 
favorable to the opposing party...,” citing Dreier, 106 
F.3d at 847).110 “Once the moving party has converted the 
motion to dismiss into a factual motion by presenting 
affidavits or other evidence properly brought before the 
court, the party opposing the motion must furnish 
affidavits or other evidence necessary to satisfy its burden 
of establishing subject matter jurisdiction.” Savage v. 
Glendale Union High Sch., 343 F.3d 1036, 1039 n. 2 (9th 
Cir. 2003).
 

2. Legal Standard Governing Article III Standing

*18 The standing doctrine ensures that a litigant is the 
proper party to bring an action by asking if that litigant 
has a sufficient stake in the matter to invoke federal 
judicial process. To establish Article III standing, “a 
plaintiff’s complaint must establish that he has a ‘personal 
stake’ in the alleged dispute, and that the alleged injury 
suffered is particularized as to him.” Raines v. Byrd, 521 
U.S. 811, 819 (1997). The plaintiff has the burden “of 
establishing the three elements of Article III standing: (1) 
that plaintiff[ ] ... suffered an injury in fact that was 
concrete and particularized, and actual or imminent; (2) 
that the injury is fairly traceable to the challenged 
conduct; and (3) that the injury was likely to be redressed 
by a favorable court decision.” Levine v. Vilsack, 587 
F.3d 986, 991-92 (9th Cir. 2009). Each of these elements 
“must be supported in the same way as any other matter 
on which the plaintiff bears the burden of proof, i.e., with 
the manner and degree of evidence required at the 
successive stages of the litigation.” Lujan v. Defenders of 
Wildlife, 504 U.S. 555, 561 (1992). See also Friends of 
the Earth, Inc. v. Laidlaw Environmental Services (TOC), 

Inc., 528 U.S. 167, 180 (2000) (explaining that to satisfy 
the standing requirements of Article III, a plaintiff must 
show, inter alia, that it has suffered “an ‘injury in fact’ 
that is ... concrete and particularized and ... not 
conjectural or hypothetical”); Smelt v. County of Orange, 
447 F.3d 673, 682 (9th Cir. 2006) (“The burden of 
showing that there is standing rests on the shoulders of the 
party asserting it”); Carroll v. Nakatani, 342 F.3d 934, 
945 (9th Cir. 2003) (“The party invoking federal 
jurisdiction, not the district court, bears the burden of 
establishing Article III standing”). See also Warth, 422 
U.S. at 518 (“It is the responsibility of the complainant [at 
the pleadings stage] clearly to allege facts demonstrating 
that he is a proper party to invoke judicial resolution of 
the dispute and the exercise of the court’s remedial 
powers”). Article III standing is fundamental to subject 
matter jurisdiction, so a court must dismiss an action if it 
determines at any time that the plaintiff lacks standing 
and thus that it lacks subject matter jurisdiction. Lujan, 
504 U.S. at 561.
 
In the class action context, “[t]he Lead Plaintiff[’s] 
individual standing is a threshold issue.” In re VeriSign, 
Inc., No. C 02-02270 JW(PVT), 2005 WL 88969, *4 
(N.D. Cal. Jan. 13, 2005) (citing O’Shea v. Littleton, 414 
U.S. 488, 494 (1974)) (“[I]f none of the named plaintiffs 
purporting to represent a class establishes a requisite of a 
case or controversy with the defendant, none may seek 
relief on behalf of herself or himself or any other member 
of the class”); Lierboe v. State Farm Mut. Auto. Ins. Co., 
350 F.3d 1018, 1022 (9th Cir. 2003) (“[O]ur law makes 
clear that ‘if none of the named plaintiffs purporting to 
represent a class establishes the requisite of a case or 
controversy with the defendants, none may seek relief on 
behalf of himself or any other member of the class,’ ” 
citing O’Shea, 414 U.S. at 494). See also Cornett v. 
Donovan, 51 F.3d 894, 897 n. 2 (9th Cir. 1995) (“[I]f the 
representative parties do not have standing, the class does 
not have standing”).
 

3. The Parties’ Requests for Judicial Notice, Their 
Declarations and Objections

The parties have submitted various requests for judicial 
notice and declarations in support of their arguments. 
Because defendant relies on extrinsic evidence to support 
its attack on standing, the court construes its motion as a 
factual attack. See Morrison v. Amway Corp., 323 F.3d 
920, 924 n. 4 (9th Cir. 2003) (“In resolving a factual 
attack, the district court may consider extrinsic evidence 
such as testimony and affidavits. Appellees’ motion to 
dismiss was a factual attack because it relied on extrinsic 
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evidence and did not assert lack of subject matter 
jurisdiction solely on the basis of the pleadings”). “In 
resolving a factual attack on jurisdiction, the district court 
may review evidence beyond the complaint without 
converting the motion to dismiss into a motion for 
summary judgment.” Safe Air for Everyone, 373 F.3d at 
1039. Each of the parties has objected to certain aspects 
of the opponent’s requests for judicial notice.
 

a. Evidence Submitted in Support of Defendant’s 
Motion to Dismiss for Lack of Standing and Plaintiff’s 
Objections

In support of its motion to dismiss, defendant proffers the 
declaration of one of its attorneys, Eric Knapp. Knapp 
states that the “matters referenced” in his declaration are 
“based on [his] best personal knowledge and belief.”111 
The exhibits to Knapp’s declaration are largely court 
filings, deposition transcripts, responses to special 
interrogatories and requests for production, as well as 
correspondence between the parties regarding the meet 
and confer process that preceded the filing of this 
motion.112 Plaintiff objects only to Exhibit J, which 
consists of two photographs of Cholakyan’s vehicle that 
allegedly show it is missing waterproof covers. Plaintiff 
also objects to certain of Knapp’s statements that concern 
possible alternative causes for any water leaks that have 
occurred in Cholakyan’s vehicle. As Exhibit J and 
Knapp’s statements regarding alternate reasons for the 
alleged water leaks are disputed, and are not necessary to 
resolution of this motion, the court declines to consider 
them. Cf. Wren v. RGIS Inventory Specialists, 256 F.R.D. 
180, 180 (N.D. Cal. 2009) (“[T]the Court rules only on 
those objections that relate to evidence it relies upon in 
support of its decision”).
 
*19 While Cholakyan did not object to consideration of 
the deposition transcripts attached to Knapp’s declaration, 
the court notes that many of them suffer from 
authentication problems. In Orr. v. Bank of America, NT 
& SA, 285 F.3d 764 (9th Cir. 2002), the Ninth Circuit set 
forth clear requirements for the authentication of 
deposition transcripts in summary judgment and summary 
judgment-type proceedings:

“A deposition or an extract therefrom is authenticated 
in a motion for summary judgment when it identifies 
the names of the deponent and the action and includes 
the reporter’s certification that the deposition is a true 
record of the testimony of the deponent. Ordinarily, this 
would have to be accomplished by attaching the cover 
page of the deposition and the reporter’s certification to 

every deposition extract submitted. It is insufficient for 
a party to submit, without more, an affidavit from her 
counsel identifying the names of the deponent, the 
reporter, and the action and stating that the deposition 
is a ‘true and correct copy.’ Such an affidavit lacks 
foundation even if the affiant-counsel were present at 
the deposition.” Id. at 774 (internal citations omitted, 
emphasis added)

The deposition transcripts submitted with Knapp’s 
declaration largely fail this test. While they are 
accompanied by cover pages, none has a signed reporter’s 
certification. Knapp’s affirmation that he can testify to the 
authenticity of the documents is, standing alone, 
insufficient, as Orr clarified. The court therefore declines 
to rely on the excerpts of the Cholakyan and Lenan 
depositions that defendant proffers.
 
“[I]n a summary judgment motion proceeding,” however, 
“documents may be authenticated not only through 
personal knowledge ... but also by any manner permitted 
by Fed. R. Evid. 901(b) or 902.” Holmes v. Home Depot 
USA, Inc., No. 1:06-cv-01527-SMS, 2008 WL 4966098, 
*8 (E.D. Cal. Nov. 20, 2008). Documents may be 
authenticated by “[d]istinctive characteristics and the 
like,” including “[a]ppearance, contents, substance, 
internal patterns, or other distinctive characteristics, taken 
in conjunction with circumstances.” Fed.R.Evid. 
901(b)(4). The transcript excerpts from the Potok 
deposition, although not accompanied by a signed 
reporter’s certificate, reference Potok.113 Considering the 
contents, nature, and appearance of the document, as well 
as the explicit reference to Potok, the court considers that 
deposition. See Renteria v. Oyarzun, CV No. 05-392-BR, 
2007 WL 1229418, *2 (D. Or. Apr. 23, 2007) (in the 
absence of evidence showing that the excerpts were 
fraudulent, deposition transcripts that lacked a copy of the 
court reporter’s certification but did include the cover 
page identifying the deponent, the action and the time and 
place of the deposition were authenticated under Rule 
901(b)(4)); and the time and place of the deposition were 
authenticated under Rule 901(b)(4)); Prineville Sawmill 
Co. v. Longview Fibre Co., CV No. 01-1073-BR, 2002 
WL 31974434, *11 (D. Or. Sept. 23, 2002) (in the 
absence of evidence showing that they were fraudulent, 
deposition excerpts that included the cover page of the 
deposition identifying the deponent, the action and the 
time and place of the deposition and that were attached to 
an affidavit in which counsel stated that the excerpts were 
true copies of the transcripts provided by the court 
reporter who took the deposition were sufficiently 
authenticated under Rule 901(b)(4)); Kenney v. Paderes, 
No. Civ. 00–00315 EMK, 2002 WL 31863882, *2 (D. 
Haw. Aug. 21, 2002) (“Although the transcripts do not 
contain the reporter’s signed certificate, the cover page of 
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the deposition transcripts of both Dr. Allen and Dr. Lauer 
provide the name of the deponent, the case name and civil 
number, and indicates that it is a certified copy.... 
Furthermore, by reviewing its contents, this Court is able 
to make the determination that the deposition transcripts 
are authenticated. Fed.R.Evid. 901(b)(4)”). Compare Orr, 
285 F.3d at 774 (“Nor can [the deposition excerpt of 
Castle’s deposition] be authenticated by reviewing its 
contents because Castle’s name is not mentioned once in 
the deposition extract,” and citing Fed. R. Evid. 
901(b)(4)); see also Holmes, 2008 WL 4966098 at *9 
(stating that while a document attached to deposition was 
not “authenticated in the straightforward, complete way 
that is customary for depositions,” the court would 
consider the report since “there is evidence warranting a 
reasonable person in believing that the report is the report 
he authored”).114

 
*20 Knapp submitted a second declaration with 
defendant’s reply brief, which attached additional 
documents.115 Plaintiff has not objected to this declaration 
or the exhibits. Defendant has submitted two deposition 
transcript excerpts with this motion, from Potok and 
Cholakyan. Once again, these excerpts are not 
accompanied by signed reporter’s certifications, but both 
of them contain internal references to the deponents.116 
Pursuant to the reasoning above and Rule 901(b)(4), the 
court will consider them in deciding this motion.
 

b. Plaintiff’s Request for Judicial Notice, Declarations 
Submitted in Support of His Opposition, and 
Defendant’s Objections

With his opposition, plaintiff asked that the court take 
judicial notice of deposition excerpts and other 
documents. As an initial matter, the court cannot take 
judicial notice of extrinsic evidence such as deposition 
testimony under Rule 201. Such items can be considered, 
however, if they are properly authenticated. See Pavone v. 
Citicorp Credit Services, Inc., 60 F.Supp.2d 1040, 
1044-45 (S.D. Cal. 1997) (“Judicial notice is proper 
where a fact is ‘not subject to reasonable dispute in that it 
is either (1) generally known within the territorial 
jurisdiction of the trial court or (2) capable of accurate 
and ready determination by resort to sources whose 
accuracy cannot reasonably be questioned.’ Fed.R.Evid. 
201(b). Of course, documents that are not proper subjects 
of judicial notice may still be admissible as evidence if 
they are properly authenticated, that is, if the proponent 
introduces evidence sufficient to support a finding that the 
document is what the proponent claims. Fed.R.Evid. 
901(a)”); id. at 1045 (stating that a deposition transcript is 

authenticated if the reporter’s certificate is attached); see 
also Orr, 285 F.3d at 774 (“A deposition or an extract 
therefrom is authenticated in a motion for summary 
judgment when it identifies the names of the deponent 
and the action and includes the reporter’s certification that 
the deposition is a true record of the testimony of the 
deponent”).117 As most of the deposition excerpts 
Cholakyan has submitted include signed reporter’s 
certifications attesting to the authenticity of the 
depositions, the court will consider them. One of the 
deposition transcripts, that of plaintiff’s expert, Potok, 
contains a unsigned reporter’s certification, however. 
Unlike the excerpts defendant proffered, plaintiff’s 
excerpts contain no internal references to Potok nor any 
other information that would permit the court to conclude 
that the excerpts are authenticated under Rule 901(b)(4). 
Consequently, the court cannot consider those excerpts of 
Potok’s deposition for purposes of this motion.
 
*21 Cholakyan also asks the court to take judicial notice 
of two repair invoices for his vehicle, one from Calabasas 
Motorcars Repair and the other from Monaco Motors. 
Although defendant did not object to the court 
considering these exhibits, they are not proper subjects of 
judicial notice because they are not information that is 
“capable of accurate and ready determination by resort to 
source whose accuracy cannot reasonably be 
questioned.”118 Fed. R. Evid. 201(b). The Monaco Motors 
invoice, however, is quoted in the complaint.119 As the 
complaint explicitly references this document and relies 
on it in asserting claims, and as defendant does not object 
to consideration of the document, the court will consider 
it under the incorporation by reference doctrine. See In re 
Silicon Graphics Inc. Securities Litigation, 183 F.3d 970, 
986 (9th Cir. 1999) (“[The incorporation by reference 
doctrine] permits a district court to consider documents 
‘whose contents are alleged in a complaint and whose 
authenticity no party questions, but which are not 
physically attached to the [plaintiff’s] pleading,’ ” quoting 
Branch v. Tunnell, 14 F.3d 449, 454 (9th Cir. 1994), 
overruled on other grounds, Galbraith v. County of Santa 
Clara, 307 F.3d 1119 (9th Cir. 2002)). The court will 
consider the Monaco Motors invoice, but not the 
Calabasas invoice.
 
Defendant objects to the consideration of six other 
exhibits. Two of these are a news article and blog post 
that bear no apparent relation to the litigation; the former 
describes Mercedes-Benz’s completion of “two climatic 
tunnels built to simulate extreme weather conditions for 
testing vehicles ...,” while the latter discusses a judgment 
in an unrelated case involving “leaking seals” in non-class 
vehicles.120 Two other exhibits are a repair invoice and 
vehicle booklet for non-class vehicles.121 Finally, two of 
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the exhibits are deposition transcripts from another action 
that involved vehicles not at issue in this litigation.122

 
Given that they discuss vehicles that are not the subject of 
this action,123 the relevance of the documents is 
questionable at best. Defendant, moreover, disputes the 
facts contained in the documents. Consequently, the court 
will not rely on them in deciding the motion. “Rule 201 
forbids taking judicial notice of facts that are subject to 
reasonable dispute,” and “[c]ourts will not take judicial 
notice of factual propositions that are subject to 
reasonable dispute.” See 1-201 Weinstein’s Federal 
Evidence § 201.13 (emphasis added);Fed.R.Evid. 201, 
Advisory Committee Notes (“[a] high degree of 
indisputability is essential” for judicial notice).
 
Plaintiff also proffers five declarations in support of his 
opposition.124 Defendant objects to the court’s 
consideration of parts or all of these declarations on 
various grounds, including that they lack foundation, that 
they contradict other testimony, and that the declarants do 
not base their statements on personal knowledge. To the 
extent the court relies on statements from these 
declarations to which defendant objects, the court 
discusses and rules on the objections below.
 

4. Whether Cholakyan Has Standing to Bring This 
Action

Defendant’s primary challenge to Cholakyan’s Article III 
standing is that he has failed to demonstrate that his 
vehicle experienced the water leak defect described in 
Mercedes-Benz’s 2008 DTB or any of the DTBs and 
service bulletins alleged in the complaint. It contends that 
Cholakyan’s failure to demonstrate that his car is affected 
by “the alleged defect at the heart of his case” is fatal to 
his claims.125 The court has declined to strike Cholakyan’s 
amendments to the complaint and allowed him to expand 
the factual basis for his claims beyond the defects 
described in the 2008 DTB. Defendant, however, has 
adduced evidence that calls into question whether 
Cholakyan’s vehicle experienced a water leak resulting 
from any of the defects broadly alleged in the complaint 
or described in the attached DTBs and service bulletins. 
See Contreras, 2010 WL 2528844 at *5 (“First, Plaintiffs 
do not allege that their vehicles have manifested the 
alleged defect. Second ... Plaintiffs do not allege that they 
were forced to replace their vehicles after learning of the 
alleged defect or that they incurred any out-of-pocket 
damages”); Whitson v. Bumbo, No. C 07-05597 MHP, 
2009 WL 1515597, *6 (N.D. Cal. Apr. 16, 2009) 
(“Whitson fails to allege that her seat manifested the 

purported defect.... In summary, Whitson does not have 
standing for her claims under a ‘benefit of the bargain’ 
theory or any other stated theory.... As such, the 
complaint as alleged does not meet the standing 
requirements of Article III, and this court cannot exercise 
jurisdiction. Since Whitson does not have standing, her 
motion to certify a class is moot”).
 
*22 The 2008 DTB referenced in the first and second 
amended complaints describes a specific problem with the 
class vehicles’ “A-Pillar,” one of the causes of which is 
debris in the “upper longitudinal member under the front 
fender.”126 The other DTBs describe water leaks that may 
result from “water penetrating the windshield cover,”127 
“an incorrectly installed module box cover or a blocked 
drain valve,”128 or the failure of water in the vehicles’ 
wheelhouses to “drain[ ] properly.”
 
The complaint states that Cholakyan brought his vehicle 
to the Calabasas dealership complaining of water leaks 
and resulting damage.129 He allegedly reported to the 
dealer that the car’s trunk had “water in it after rains,” and 
that “when opening [the] driver[’]s door, water rushed 
out.”130 The dealership “found water entering trunk from 
[the] LIC panel[, which was] not seal[ed] properly,” and 
“found [a] water leak from [the] driver[’]s door seal[;] 
[when the vehicle was] inspect[ed, the dealership] found 
[the] driver[’s] door seal leaking.”131

 
Cholakyan paid $136.50 for the diagnosis and was 
advised that he would have to pay significantly more to 
repair the problem.132

 
On August 5, 2010, before Cholakyan filed suit, his 
lawyer paid an independent repair facility, Monaco 
Motors, to inspect Cholakyan’s vehicle and examine its 
drains. A service invoice from that inspection states that 
the repair shop “found the drains to be filled with leaves 
and debr[is]” and that the “[d]rains need[ed] to be cleaned 
out.”133 The invoice did not explicitly state that water had 
leaked into the vehicle’s interior.
 
After this action commenced, the parties conducted three 
inspections of the vehicle, on June 22, July 20, and 
August 12, 2011.134 The June 22, 2011 inspection was 
visual only; no testing was conducted.135

 
*23 On July 20, 2011, Cholakyan’s expert, Martin Potok, 
conducted testing on the vehicle.136 The following day, 
defendant deposed Potok.137 Potok testified that he had 
been unable, based on the testing he conducted on July 
20, to determine that Cholakyan’s vehicle had 
experienced any water leaking into the interior of the car 
as a result of the defects identified in the 2008 DTB, the 
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other DTBs, and the service bulletins. Potok stated:

Q: In fact, all of the ways that were described by the 
DTBs and service actions that you read did not result in 
any leakage inside the car.
A: Yes, sir.138

 

...

Q: Other than the DTB, do you have any knowledge of 
water entering into the occupant compartment because 
of inadequate sealant at the A-pillar on the passenger 
side?

A: Outside of the DTB?

Q: Outside of the DTB.
A: No, sir.139

...

Q: The mere fact that somebody has a vehicle that has a 
lot of debris on it doesn’t mean that you can say that’s 
got a clog in any of the drains that you’ve defined as 
defective.

A: Just by looking at it?

Q: Right.

A: Yes.

Q: And that’s been shown by your testing of the 
Cholakyan vehicle and the vehicles back in 
Pennsylvania?

A: Yes, there was debris.

Q: They all had debris?

A: Yes.

Q: But none had clogs?

A; The water did eventually drain out of the vehicle.

Q: Well, none had clogs that were clogging that 
movement of water from the sunroof out or from –

A: Correct.

Q: The cowl out?

A: Correct.

Q: And even if you have a clog, that does not 
necessarily mean that there’s going to be a clog in one 
of those drains, doesn’t mean necessarily you’re going 
to have a – water inside the car?

A: Not at that point, but maybe down the road, it can 
happen.

Q: Well, I mean it may be possible, but in terms you 
can’t simply say, because I got a clog, therefore the 
leak is from the clog?
A: That is correct.140

...

Q: Okay. Now, plaintiff, Mr. Cholakyan, had no leaks 
that you were able to demonstrate from the conditions 
that are set forth in the DTBs as we discussed, is that 
correct?
A: Yes.141

While Potok could not conclude that any of the defects 
described in the DTBs caused leaking in Cholakyan’s car, 
he did state that the vehicle had some water drainage 
problems. He observed that when he poured water into the 
“fender cavity drains,” the water “eventually” drained out, 
but that “the water was building up in that area and 
staying that way. As long as I held the water in there, you 
had a substantial level of water.”142 He observed that the 
vehicle was “loaded with debris on both sides,”143 and that 
although he could not find evidence of leakage into the 
vehicle interior, “maybe two, three weeks from now, it 
could exhibit that condition that it does leak.”144 Potok 
also stated in a later-filed declaration that he was “able to 
replicate water ingress into the interior of the vehicle” at 
the “heater box located on the firewall, which resulted in 
water entering the driver’s side of the vehicle.”145 He 
acknowledged, however, that this was the “only” place at 
which he could replicate water entry into the vehicle. 
Cholakyan has also proffered the deposition testimony of 
Jason Smith, defendant’s employee, who agreed that 
“depending on where a person lived, what kind of organic 
debris may be around, how many trees they lived by, that 
some people may be more susceptible to clogging upper 
longitudinal member drains than others.”146

 
*24 Although it appears that debris has collected in the 
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drains of Cholakyan’s vehicle at different points in time, 
and/or that water may be leaking into his car for some 
as-yet unidentified reason, the parties dispute (1) whether 
the collection of debris clogged the drains such that water 
could not escape from them, and (2) whether any water 
entered the vehicle’s interior as a result of the clogging. 
The bulk of Cholakyan’s argument focuses on the alleged 
injuries he has suffered as a result of the alleged “water 
leak defect.” He advances several theories as to why he 
has standing to sue, including that he overpaid for the 
vehicle, that it has a “propensity to clog,” and that the 
vehicle has a “water leak problem.”147 Cholakyan’s 
single-minded focus on injury, however, misses a 
potentially fundamental problem with his standing to sue.
 
While he may be correct that any of these injuries 
constitutes “injury-in-fact” for purposes of Article III 
standing, Cholakyan must demonstrate not only that he 
has suffered injury, but also that the injury is “fairly 
traceable” to the alleged cause of injury identified in his 
complaint. Here, that cause is the “water leak defect” 
alleged in the complaint, which result from the “water 
drainage system’s” alleged propensity to clog and fill with 
debris and/or from specific defects of another type 
discussed in the 2002, 2004, 2007 and 2008 DTBs. Sprint 
Communications Co., L.P. v. APCC Services, Inc., 554 
U.S. 269, 300 (2008) (framing the standing inquiry as 
“whether the plaintiff can demonstrate an injury in fact 
that is fairly traceable to the challenged actions of the 
defendant and likely to be redressed by a favorable 
judicial decision”). Linking the water leakage, if any, that 
Cholakyan has experienced to a defect alleged in the 
complaint is crucial to his ability to establish standing to 
sue. Moreover, as noted, the secret warranty law claim is 
explicitly tied to the 2008 DTB. Because it is not certain 
that any injury Cholakyan may have suffered was caused 
by any of the defects discussed in the DTBs, or any 
alleged clogging of the water drainage system, it is 
unclear that he has standing to sue.148

 
Despite Cholakyan’s minimal showing regarding the 
cause of his alleged injury, he has adduced some evidence 
that his vehicle suffers from water leaks, and that some 
amount of debris has collected in its drains (although it is 
not clear that this clogging has necessarily caused any 
water leakage). The parties dispute whether the debris 
collection Cholakyan has experienced constitutes 
“clogging” of the vehicle’s drains.149 This dispute, and the 
fact that Cholakyan’s expert testified that the results of 
one testing session cannot conclusively demonstrate that 
the water leaks alleged in the complaint are not present in 
the vehicle raise fact questions that the court cannot 
resolve through application of a summary judgment-type 
standard.150 To resolve such disputes, and to examine the 

credibility of key witnesses, including Cholakyan and 
Potok, the court concludes it is appropriate to hold an 
evidentiary hearing to determine (1) whether Cholakyan’s 
vehicle has suffered water leaks, and (2) whether those 
leaks were caused by clogging in the vehicle’s “water 
drainage system” or by any of the specific defects 
discussed in the 2002, 2004, 2007 and 2008 DTBs.151 See 
James v. Harris, No. CV-08-200-EFS, 2009 WL 
1587901, *10 (E.D. Wash. Jun. 1, 2009) (“When a district 
court is presented with contradictory evidence bearing 
directly on the issue of standing, such that the district 
court is required to resolve factual disputes and make 
witness credibility determinations central to the standing 
issue, the court must hold an evidentiary hearing”); 
Fordjour v. United States, No. CV981977PHXR0SJRI, 
2002 WL 31720161, *3 (D. Ariz. Aug. 29, 2002) 
(“However, the court must hold an evidentiary hearing 
before resolving issues of credibility or genuinely 
disputed material facts”); Brace v. Lifeguard, Inc., Civ. 
No. 92-20509 SW, 1995 WL 32868, *3 (N.D. Cal. Jan. 
25, 1995) (“The Court must resolve any genuine disputed 
factual issue concerning standing either through a pretrial 
evidentiary hearing or during the trial itself”); see also 
Access 4 All, Inc. v. Boardwalk Regency Corp., Civil 
Action Nos. 08-3817 (RMB/JS), 08-4679 (RMB/JS), 
2010 Wl 4860565, *8 n. 16 (D.N.J. Nov. 23, 2010) 
(“Courts must conduct evidentiary hearings to determine 
standing when there are disputed factual issues and 
witness credibility determinations to be resolved”).152

 

III. CONCLUSION

*25 For the reasons stated, the court denies defendant’s 
motion to strike under Rule 12(f) in its entirety. The court 
denies defendant’s motions to dismiss under Rule 
12(b)(1) and 12(b)(6) without prejudice and will hold an 
evidentiary hearing on the question of plaintiff’s standing.
 
Within seven days of the date of this order, the parties are 
directed to meet and confer and file a joint report as 
proposing a date for the evidentiary hearing. Twenty-one 
days before the evidentiary hearing, the parties are 
directed to file legal memoranda, a joint witness list, and a 
joint exhibit list. The further pleadings the parties submit 
and the evidence they offer at the evidentiary hearing 
should provide visual depictions of the areas of the 
vehicles described in the DTBs and service bulletins, and 
any additional parts of the vehicle they believe are 
relevant to resolving the standing issue.
 

All Citations
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Footnotes

1 Complaint, Docket No. 1 (Aug. 10, 2010) at 1.

2 Motion to Dismiss Case for Lack of Standing and Failure to State a Claim and to Strike Class Allegations (“Motion”), Docket No. 
11 (Dec. 13, 2010); Order Granting in Part and Denying in Part Motion to Dismiss Case (“First MTD Order”), Docket No. 70 
(June 30, 2011).

3 Second Amended Class Action Complaint (“SAC”), Docket No. 86 (Jul. 20, 2011).

4 Motion to Strike and/or Dismiss Unauthorized Amendments in the Second Amended Complaint and to Dismiss the Third Claim 
for Relief (“MT Strike”), Docket No. 91 (Aug. 4, 2011); Request for Judicial Notice re: Motion to Strike and/or Dismiss 
Unauthorized Amendments in the Second Amended Complaint (“Def.’s First RJN”), Docket No. 92 (Aug. 4, 2011).) Although 
defendant styles it motion in part as a motion to dismiss plaintiff’s “third claim for relief,” its arguments are addressed to plaintiff’s 
secret warranty law claim, which is the second claim in the complaint.

5 Motion to Dismiss Case for Lack of Standing (“Standing MTD”), Docket No. 95 (Sept. 16, 2011); Declaration of Eric J. Knapp in 
Support of Motion to Dismiss for Lack of Standing (“First Knapp Decl.”), Docket No. 96 (Sept. 16, 2011).

6 Memorandum in Opposition to Motion to Strike and/or Dismiss Unauthorized Amendments in the Second Amended Complaint 
(“MT Strike Opp.”), Docket No. 99 (Sept. 26, 2011); Request for Judicial Notice in Support of Plaintiff’s Opposition to 
Defendant’s Motion to Strike and/or Dismiss Amendments in the Second Amended Complaint (“MT Strike Opp. RJN”), Docket 
No. 98 (Sept. 26, 2011); Memorandum in Opposition to Motion to Dismiss Case for Lack of Standing (“Standing MTD Opp.”), 
Docket No. 107 (Oct. 10, 2011); Request for Judicial Notice in Support of Plaintiff’s Opposition to Motion to Dismiss for Lack of 
Standing (“Plaintiff’s Standing RJN”), Docket No. 106 (Oct. 10, 2011). Plaintiff also filed objections to Knapp’s declaration. 
(Objection to Declaration of Eric Knapp (“Knapp Decl. Objections”), Docket No. 109 (Oct. 10, 2011).

7 Reply in Support of Motion to Strike and/or Dismiss Unauthorized Amendments (“MT Strike Reply”), Docket No. 101 (Oct. 3, 
2011); Reply in Support of Motion to Dismiss Case for Lack of Standing (“Standing MTD Reply”), Docket 112 (Oct. 17, 2011). 
Defendant also filed objections to plaintiff’s request for judicial notice. (Objections to Request for Judicial Notice (“First MTD 
Opp. Objections”), Docket No. 101 (Oct. 3, 2011.); Objections to Declaration of Dara Tabesh in Support of Opposition to 
Defendants’ Motion to Strike and/or Dismiss SAC, Docket No. 103 (Oct. 3, 2011); Objections to Declarations of Martin Potok, 
Tigran Cholakyan, Curtis Nakashima, Robert Starr, and Dara Tabesh, Docket No. 115 (Oct. 17, 2011).) Finally, defendant filed a 
declaration providing further evidence supporting the motion to dismiss for lack of standing. (Declaration of Eric J. Knapp in 
support of MBUSA’s Reply in Support of Motion to Dismiss (“Second Knapp Decl.”), Docket No. 113 (Oct. 17, 2011).) It also 
filed a request for judicial notice containing supplemental authority. (Request for Judicial Notice in Support of MBUSA’s Reply 
Brief re: Motion to Dismiss for Lack of Standing, Docket No. 114 (Oct. 17, 2011).

8 Complaint, ¶ 15.

9 Id.

10 Id., ¶ 17.

11 Id., ¶ 18.

12 Id., ¶ 20.

13 As explained in paragraph three of plaintiff’s complaint, the term “water leak defect” refers to “numerous distinct and serious 
latent design and/or manufacturing defects” that cause the class vehicles “to be highly prone to water leaks and flooding ... 
including but not limited to defects in the water drainage system.” (Id., ¶ 3.)

14 Id., ¶ 18-19.
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15 Id., ¶ 19.

16 Id., ¶¶ 20-21. Plaintiffs allege that the parties conducted a joint inspection of Cholakyan’s vehicle as part of the discovery process. 
During this inspection, it was confirmed that plaintiff’s vehicle’s water drains were clogged with leaves and debris. Plaintiff alleges 
on information and belief that other drains of his vehicle’s water manage system are also clogged. (Id., ¶ 25.)

17 Id., ¶ 22.

18 Id.

19 Id.

20 Id., ¶ 23.

21 Id.

22 Id.

23 Id., ¶¶ 1, 91

24 Id., ¶ 36.

25 Id. Cholakyan also asserts that the water leak defect is dangerous in a “relatively closed environment” because it can promote mold 
growth. He alleges that the mold can permeate the air inside the vehicle cabin, “thereby exposing Class Members, their passengers, 
and individuals with whom they come in contact to serious health risks.” (Id., ¶ 6 n. 3.) He contends the defect caused a “musty 
smell” inside his vehicle. (Id.)

26 Id., ¶ 37.

27 Id., ¶ 7.

28 Id., ¶ 8.

29 Id., ¶ 39. The 2002 DTB is attached to the complaint as Exhibit 2. The prior complaint referred to these bulletins as Technical 
Service Bulletins, or “TSBs.”

30 Id., ¶ 40.

31 Id. This bulletin is attached to the complaint as Exhibit 3.

32 Id. This bulletin is attached to the complaint as Exhibit 4.

33 Id. This bulletin is attached to the complaint as Exhibit 5.

34 Id.

35 Id., ¶ 41.
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36 Id. This DTB is attached to the complaint as Exhibit 6.

37 Id., ¶ 42. This DTB is attached to the complaint as Exhibit 7.

38 Id.

39 Id.

40 Id.

41 Id., ¶ 49.

42 Id.

43 Id., ¶ 63. The complaint alleges that one class member sent an email to defendant on February 9, 2010, complaining about the 
water leak defect in his vehicle. (Id., ¶¶ 63-66.) The customer had taken the car to his or her dealer, who stated that “drains which 
were designed to take water away from the car were plugged,” and advised that the drains were not covered by the extended 
warranty because they were a “trim item.” (Id., ¶ 64.) In response, Mercedes-Benz allegedly communicated with the dealer, who 
eventually “cleaned out the drains.” (Id., ¶ 67.)
Plaintiff also contends that a representative of defendant admitted in deposition testimony that “thousands of water leak 
complaints” were received by its customer complaint line during the class period. (Id., ¶ 68.) Defendant purportedly only offered to 
pay the cost of cleaning and clearing the water management drains, however, for customers who complained after the 2008 DTB 
was issued. (Id.) One of defendant’s employees also stated in deposition that defendant did not implement procedures to assure that 
every consumer who incurred expenses cleaning and clearing the water drains was reimbursed. (Id.)
Finally, the complaint alleges that covering the cost of water leak-related damage, and offering to add seam sealer and/or additional 
drain holes to fix the water drain problem, are adjustment programs under California’s secret warranty law. (Id., ¶¶ 69-85.)

44 Id., ¶ 69.

45 Id., ¶ 72. “These modifications require the dealer to ‘apply seam sealing to the double panel of the firewall/longitudinal member’ 
and to add an additional ‘water drain hole’ in an alleged attempt to ‘permanently fix the problem’ (‘water drainage system 
modification’).” (Id.)

46 Id., ¶ 74.

47 Id., ¶¶ 78-79.

48 Notice of Plaintiff’s Failure to Timely Oppose Mercedes-Benz USA, LLC’s Motion to Dismiss for Lack of Standing (“Non-Opp. 
Notice”), Docket No. 105 (Oct. 10, 2011). Defendant states that during an email exchange between counsel about an unrelated 
matter, defense counsel noted that the filing deadline for plaintiff’s opposition was October 7, 2011. (Declaration of Troy M. 
Yoshino (“Yoshino Decl.”), Docket No. 105 (Oct. 10, 2011), ¶ 1.) Plaintiff disagreed, and construed defendant’s comment as a 
demand to file the opposition before it was due. (Id.)
Plaintiff appears to have filed timely opposition to defendant’s motion to strike unauthorized amendments in the complaint and 
plaintiff’s second claim for relief; as a result, that motion is not involved in plaintiff’s alleged failure to file in a timely fashion.

49 Local Rule 7-10 states that reply papers should be filed no later than fourteen days before the date of the hearing on the motion.

50 Non-Opp. Notice at 3.

51 Declaration of Payam Shahian in Response to Defendant’s Notice of Plaintiff’s Failure to Timely Oppose (“Non-Opp. Response”), 
Docket No. 109 (Oct. 12, 2011), ¶¶ 5-7.
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52 Id., ¶¶ 8-11.

53 Id., ¶ 13.

54 First MTD Order.

55 The motion also asserts a Rule 12(b)(6) challenge to plaintiff’s secret warranty law claim.

56 See SAC, Exh. 7.

57 Id.

58 Standing MTD Opp. at 15. Plaintiff also argues that the reduction in the value of his car, as well as its “propensity to clog,” 
constitute injuries; as discussed infra, however, the alleged injuries must relate to some kind of alleged water leak for him to have 
standing.

59 SAC, ¶ 3.

60 FAC, ¶ 3.

61 Id.

62 FAC, ¶ 4.

63 Id.

64 Id., ¶ 5.

65 See, e.g., ¶ 2.

66 Id., ¶ 9. See also id., ¶ 23 (stating that the Calabasas dealer “failed to inform Mr. Cholakyan about one of the many causes of the 
water leak defect – design and/or manufacturing defects contained in the Class Vehicles’ water drainage system...”).

67 Id., ¶ 51.

68 FAC, ¶¶ 58-68.

69 Reporter’s Transcript of Proceedings (“Hearing Transcript”), No. CV 10-5944-MMM (Feb. 14, 2011) at 10:17-12:14 (emphasis 
added).

70 Hearing Transcript at 14:25-16:5.

71 Transcript at 17:6-19:7 (emphasis added).

72 First MTD Order.

73 Id. at 11-12.
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74 Id. at 12.

75 Id. at 12 (emphasis added).

76 Id. at 13.

77 Id.

78 See id. at 21 (“The TSB instructs dealers that ‘water entry in the driver/front passenger foot well’ is, or may be, “in some cases 
accompanied with electrical faults due to water in the control units...”); id. at 22 (“It is not implausible that the ‘electrical faults’ 
described in the TSB could give rise to the safety concerns alleged in the complaint”).

79 Id. at 23 n. 60.

80 Id.

81 SAC, ¶ 4; see also Id., ¶ 96(m) (raising as a common question of law “[w]hether Defendant should be declared financially 
responsible for notifying all Class Members of the problems with its Class Vehicles ... including their insufficiently sealed 
firewall”).

82 Id., ¶ 10.

83 Id., ¶ 63.

84 Id., ¶¶ 68-71.

85 Id., ¶ 9.

86 FAC, Exhs. 3-5.

87 SAC, ¶ 39.

88 FAC, Exh. 2 (“2002 DTB”) at 1.

89 Id.

90 Id.

91 Id., ¶ 41.

92 Id., Exh. 6 at 1.

93 FAC, ¶ 39-42.

94 SAC, ¶ 22.

Case 2:19-ap-01382-SK    Doc 229-2    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Appendix     Page 93 of 525



Cholakyan v. Mercedes-Benz USA, LLC, Not Reported in Fed. Supp. (2012)

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 24

95 Id., ¶ 23.

96 Id., ¶ 24.

97 First MTD Order at 37.

98 Id.

99 FAC, ¶ 3.

100 Id., ¶ 4.

101 SAC, ¶ 4.

102 Id., Exh. 2 and 6.

103 Motion to Certify Class, Docket No. 46 (June 20, 2011).

104 Minutes of Telephone Status Conference, Docket No. 104 (Oct. 5, 2011).

105 Defendant asserted at oral argument that any prejudice to

106 FAC, ¶ 4.

107 SAC, ¶ 40 (describing a service campaign that recommended “clear[ing] the water drain passages”); ¶ 41 (quoting the 2007 DTB, 
which referred to a “blocked drain valve” as a potential cause for a water leak); ¶ 42 (identifying references in the 2008 DTB to 
“blocked water drains” and “water drain problems”).

108 Defendant also asserts that the “unauthorized amendments” should “be dismissed because they allege no facts stating a claim.” 
(MT Strike at 7.) As noted, however, Cholakyan does not allege new legal claims or theories of relief in his second amended 
complaint; the amendments plead new facts supporting existing claims. Although defendant contends that the new allegations 
“cannot survive a Rule 12 motion,” it does not identify the part of Rule 12 (aside from Rule 12(f)) that permits the court to 
“dismiss” factual allegations as opposed to claims. The court previously found all but the secret warranty claim sufficient, and sees 
no reason to revisit that ruling now.
Defendant also argue that Cholakyan’s second amended complaint does not satisfy Rule 8. It cites Oliver v. Ralphs Grocery Co., 
___ F.3d ____, 2011 WL 3607014 (9th Cir. Aug. 17, 2011), for the proposition that “pleading by example” is forbidden by Rule 8. 
In Oliver, the Ninth Circuit reviewed a district court’s refusal, on summary judgment, to consider issues identified in an expert 
report but not alleged in the complaint. Id. at *5. This motion addresses allegations in the complaint itself; Oliver is therefore 
inapposite.
The Oliver court relied, however, on Pickern v. Pier 1 Imports (U.S.), Inc., 457 F.3d 963 (9th Cir. 2006). Pickern provides some 
support for defendant’s position. There, the court held that a plaintiff’s could not allege an ADA claim merely by listing barriers 
she characterized as “illustrative of the kinds of barriers a disabled person may confront,” without alleging that those barriers 
existed at defendant’s store. Id. at 968-69. The Ninth Circuit held that “[p]roviding a list of hypothetical possible barriers is not a 
substitute for investigating and alleging the grounds for a claim,” and that such a practice did not comply with Rule 8. Id. at 969.
Although Pickern is closer to this case, defendant’s reliance on it is nonetheless misplaced. Cholakyan does not plead 
“hypothetical” injuries; the complaint alleges specific injuries he has suffered, as well as specific defects his vehicle possesses. 
Although he may lack standing if he is unable to show that his vehicle has those defects, and that his injuries are fairly traceable to 
them, that is a Rule 12(b)(1) issue, not a matter to be determined under Rules 8 and 12(b)(6).
Although he opposed defendant’s motion to strike, Cholakyan argued alternatively that the court should deem any unauthorized 
amendments a request for leave to amend and grant it because he has shown “good cause.” (MT Strike Opp. at 14-15.) Given the 
court’s conclusion, it denies this alternative request as moot.
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109 Cholakyan cites Maya v. Centex Corp., 658 F.3d 1060 (9th Cir. 2011), for the proposition that when a motion challenging standing 
is filed at the pleading stage, as here, “ ‘courts must accept as true all material allegations of the complaint and must construe the 
complaint in favor of the complaining party.’ ” Id. at 1068 (quoting Warth v. Seidlin, 422 U.S. 490, 501 (1975)). While this may be 
true if a defendant mounts a facial attack based on the pleadings, as defendants did in that case, here defendant has challenged 
plaintiff’s standing factually. The court need not, therefore, presume his allegations to be true. White, 227 F.3d at 1242 (“The HUD 
officials moved for dismissal on the alternative grounds of standing and mootness. Because standing and mootness both pertain to 
a federal court’s subject-matter jurisdiction under Article III, they are properly raised in a motion to dismiss under Federal Rule of 
Civil Procedure 12(b)(1), not Rule 12(b)(6).... With a factual Rule 12(b)(1) attack, however, a court may look beyond the 
complaint to matters of public record without having to convert the motion into one for summary judgment. It also need not 
presume the truthfulness of the plaintiffs’ allegations” (internal citations omitted)); Ching Yee Wong v. Napolitano, 654 F.Supp.2d 
1184, 1187 (D. Or. 2009) (on a motion to dismiss for lack of standing, “a party may go beyond the allegations in the complaint and 
attack the factual basis for subject matter jurisdiction. In that event, no presumptive truthfulness attaches to the factual allegations 
in the complaint”); Kingman Reef Atoll Investments, L.L.C. v. U.S. Dept. of Interior, 195 F.Supp.2d 1178, 1183 (D. Haw. 2002) 
(“When, as here, a Rule 12(b)(1) attack is factual, the court may look beyond the complaint to matters of public record without 
having to convert the motion into one for summary judgment.... The court also need not presume the truthfulness of a plaintiff’s 
allegations”); Jones v. Thorne, No. CIV. 97–1674–ST, 1999 WL 672222, *3 (D. Or. Aug. 28, 1999) (stating, with respect to a 
motion to dismiss for lack of standing, that “[i]f a party factually attacks subject matter jurisdiction, then no presumptive 
truthfulness attaches to the factual allegations in the complaint”).
It is true that some Ninth Circuit decisions state that even when deciding a Rule 12(b)(1) factual challenge to standing, the court 
should accept all allegations in the complaint as true. See McLachlan v. Bell, 261 F.3d 908, 999 (9th Cir. 2001) (“This case was 
dismissed for lack of subject matter jurisdiction on a motion pursuant to Federal Rule of Civil Procedure 12(b)(1). Declarations 
were submitted on both sides, as well as the complaint, but the district judge held no evidentiary hearing. Because no evidentiary 
hearing was held, we accept as true the factual allegations in the complaint”); United ex rel. Lujan v. Hughes Aircraft Co., 243 F.3d 
1181, 1189 (9th Cir. 2001) (stating, in a case where the district court considered evidence outside the pleadings in ruling on a Rule 
12(b)(1) motion, that “the reviewing court must accept as true the factual allegations of the complaint”).
Those decisions conflict, however, with other Ninth Circuit cases holding that no presumption of truthfulness attaches to a 
plaintiff’s allegations when the court considers evidence outside the complaint in ruling on a Rule 12(b)(1) motion. See Thornhill 
Publishing Co., Inc. v. General Telephone & Electronics Corp., 594 F.2d 730, 733 (9th Cir. 1979) (“Faced with a factual attack on 
subject matter jurisdiction, ‘the trial court may proceed as it never could under Rule 12(b)(6) or Fed.R.Civ.P. 56.... [N]o 
presumptive truthfulness attaches to plaintiff’s allegations, and the existence of disputed material facts will not preclude the trial 
court from evaluating for itself the merits of jurisdictional claims,’ ” quoting Mortensen v. First Fed. Sav. & Loan Ass’n., 549 F.2d 
884, 891 (3d Cir. 1977)); see also Ritza v. International Longshoremen’s and Warehousemen’s Union, 837 F.2d 365, 369 (9th Cir. 
1988) (same); Roberts v. Corrothers, 812 F.2d 1173, 1177 (9th Cir. 1987) (same).
Dreier v. United States, 106 F.3d 844 (9th Cir. 1996), acknowledged this split in authority, but noted that “[t]he reliance by the 
district court on facts outside the complaint would be futile if on review we merely looked at the factual allegations in the 
complaint.” Id. at 847. “To best reconcile these two views of 12(b)(1) motions,” the court stated, “we will consider items outside 
the pleading that were considered by the district court in ruling on the 12(b)(1) motion, but resolve all disputes of fact in favor of 
the non-movant.” Id. As noted earlier, courts have adopted this approach when addressing a factual attack on standing, and the 
court concurs. See Ito v. Stanford University, No. 5:10–cv–04750 EJD, 2011 WL 2847433, *3 (N.D. Cal. July 18, 2011) (“Under a 
factual attack, the court need not presume the plaintiff’s allegations as true.”); In re Facebook Privacy Litigation, 791 F.Supp.2d 
705, 709 (N.D. Cal. 2011) (“The court need not presume the truthfulness of the plaintiff’s allegations under a factual attack”); 
Greene v. United States, 207 F.Supp.2d 1113, 1119 (E.D. Cal. 2002) (“The court may view evidence outside the record, and no 
presumptive truthfulness is due to the complaint’s allegations that bear on the subject matter [jurisdiction] of the court”).
Cholakyan’s further citation of American Tel. & Tel. Co. v. Compagnie Bruxelles Lambert, 94 F.3d 586 (9th Cir. 1996), is 
inapposite, as that case addressed a challenge to personal jurisdiction under Rule 12(b)(2), not a motion under Rule 12(b)(1). See 
id. at 588 (“After being served with process in Belgium, GBL filed a motion to dismiss for want of personal jurisdiction”).

110 In Augustine, 704 F.2d 1074, the Ninth Circuit held that “where the jurisdictional issue and substantive issues are so intertwined 
that the question of jurisdiction is dependent on the resolution of factual issues going to the merits, the jurisdictional determination 
should await a determination of the relevant facts on either a motion going to the merits or at trial.” Id. at 1077 (quoting Thornhill 
Publishing Co., 594 F.2d at 733-35). Where jurisdiction is intertwined with the merits, “the moving party should prevail only if the 
material jurisdictional facts are not in dispute and the moving party is entitled to prevail as a matter of law.” Id.; see also Careau 
Group v. United Farm Workers of America, AFL-CIO, 940 F.2d 1291, 1293 (9th Cir. 1991); Roberts, supra, 812 F.2d at 1177. In 
Greene, the court noted that in light of Ninth Circuit decisions such as McLachlan, 261 F.3d at 909, and Hughes Aircraft, 243 F.3d 
at 1189,” [t]he rule of Augustine – permitting the district court to ‘rule’ on the evidence outside the pleadings regarding 
jurisdiction, except in situations where the facts on the merits are intertwined with the jurisdictional facts, has seemingly 
metamorphosed into a rule where the ‘reviewing court’ will presume the jurisdictional allegations in the complaint to be true, at 
least in the absence of an evidentiary hearing where live testimony is taken.” Greene, 207 F.Supp.2d at 1119 n. 4.

111 First Knapp Decl., ¶ 1.
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112 The exhibits to which plaintiff did not object are:
• Exhibit A – A copy of the court’s June 30, 2011, order denying defendant’s motion to dismiss in part and granting in part;
• Exhibit B – A copy of the reporter’s transcript from the February 14, 2011, oral argument on the motion to dismiss;
• Exhibit C – Excerpts from the transcript of a June 20, 2011, deposition of Cholakyan;
• Exhibit D – Excerpts from the transcript of a July 21 2011, deposition of Martin Potok, plaintiff’s expert;
• Exhibit E – Excerpts from Cholakyan’s responses to defendant’s special interrogatories, dated April 27, 2011;
• Exhibit F – Excerpts from Cholakyan’s responses to defendant’s request for production, dated April 27, 2011;
• Exhibit G – The declaration of Gary H. Bowne, filed in support of defendant’s opposition to plaintiff’s motion to compel 
(First Motion to Compel Responses to Plaintiff’s Interrogatories, Set One, and Requests for Production of Documents, Set 
One, Docket No. 41 (Jun. 6, 2011));
• Exhibit H – Excerpts from the transcript of a July 22, 2011, deposition of Wade Lenan, the owner and representative of 
Monaco Motors, which is the service facility plaintiff hired to inspect his vehicle in August 2010;
• Exhibit I – A copy of the court’s March 7, 2011 order denying defendant’s request that the court recuse itself due to the 
court’s ownership of a 2000 E-Class vehicle;
• Exhibits K through Q – copies of emails, letters, and other correspondence that the parties exchanged in connection with the 
meet and confer process that led to the filing of this motion.

(First Knapp Decl., Exhs. A-Q).

113 First Knapp Decl., Exh. D (“Potok Depo.”) at 298:16-17 (statement by videographer that “This is the continuation of the deposition 
of Martin Potok”).

114 While both parties have submitted voluminous evidence with their briefs, they have not adhered to the authentication requirements 
set forth in Orr, 285 F.3d 764. The parties are cautioned that they must meet the requirements of the Federal Rules of Evidence, as 
interpreted in Orr, to ensure that the evidence they proffer can be considered by the court.

115 The documents appended to Knapp’s reply declaration are as follows:
1. Exhibit A – Further excerpts from Potok’s July 21, 2011 deposition;
2. Exhibit B – A repair order for plaintiff’s vehicle from Mercedes-Benz of Calabasas, March 1, 2010;
3. Exhibit C – Further excerpts from Tigran Cholakyan’s June 20, 2011 deposition;
4. Exhibit D – A copy of a webpage authored by counsel about this case;
5. Exhibit E – A copy of an email from plaintiff’s counsel to defendant stating that plaintiff would identify photographs of his 
vehicle. (Second Knapp Decl., Exhs. A-E.)

116 Second Knapp Decl., Exh. A (“Potok Depo.”) at 211:23-24 (videographer’s statement that “[t]his is the continuation of the 
deposition of Martin Potok”); id., Exh. C (“Cholakyan Depo.”) at 163:2-3 (“Good afternoon, Mr. Cholakyan. When we broke for 
lunch, we were talking about repair orders and invoices...”).

117 The excerpts from depositions taken in the instant action are:
• Exhibit 1 – Excerpts from the July 22, 2011. deposition of Wade Lenan, a Monaco Motors employee;
• Exhibit 5 – Further excerpts from Potok’s July 21, 2011 deposition;
• Exhibit 6 – Excerpts from the June 7, 2011. deposition of Gary H. Bowne, defendant’s employee;
• Exhibit 7 – Excerpts from the July 14, 2011. deposition of Jason Smith, defendant’s employee;
• Exhibit 12 – Excerpts from the June 10, 2011 deposition of Joseph Haller, defendant’s employee. (Plaintiff’s Standing RJN.)

118 These documents are appended to plaintiff’s request for judicial notice as:
• Exhibit 2 – The invoice from Monaco Motors for plaintiff’s vehicle;
• Exhibit 4 – The invoice from Calabasas Motorcars Repair.

119 SAC, ¶¶ 20-21.

120 Id., Exhs. 3, 8.

121 Id., Exhs. 10, 13.

122 Id., Exhs. 9, 11.
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123 The New York Times article does not discuss any specific model of vehicle.

124 The following individuals submitted declarations:
• Dara Tabesh, Cholakyan’s attorney;
• Cholakyan;
• Potok;
• Robert L. Starr, Cholakyan’s attorney; and
• Curtis Nakashima, a Calabasas employee who was allegedly present at the July 20, 2011, inspection. Nakashima was 
apparently not disclosed as a potential witness in Cholakyan’s Rule 26 disclosures. (MBUSA’s Objections to Declarations at 
15.)

125 Standing MTD at 6.

126 SAC, Exh. 7.

127 SAC, Exh. 2 (2002 DTB).

128 Id., Exh. 6 (2007 DTB).

129 SAC, ¶ 18.

130 Declaration of Eric J. Knapp in Support of MBUSA’s Reply (“Second Knapp Decl.”), Docket No. 113 (Oct. 17, 2011), Exh. B 
(Calabasas Dealer Report).

131 Calabasas Dealer Report at 1.

132 Id., ¶ 19. At his deposition, Cholakyan testified that the mechanic who inspected the vehicle “told me that there’s something with 
the door seal.... I don’t know exactly what that means, but the driver’s door seal was something wrong ....” (Knapp Decl., Exh. C 
(Cholakyan Deposition) at 164:4-7.)

133 Plaintiff’s Standing RJN, Exh. 2.

134 Declaration of Dara Tabesh in Support of Plaintiff’s Opposition to Defendant’s Motion to Dismiss for Lack of Standing (“Tabesh 
Standing Decl.”), Docket No. 107 (Oct. 10, 2011), H5.

135 Declaration of Robert L. Starr In Opposition to Defendant’s Motion to Dismiss for Lack of Standing (“Starr Standing Decl.”), 
Docket No. 107 (Oct. 10, 2011), ¶ 2. The parties dispute the level of debris that had collected in the vehicle’s drains, and appear to 
disagree about the meaning of the word “clog.” (Compare Starr Standing Decl., ¶¶ 3, 6 (“After removal of the access panel it was 
immediately apparent that the cavity was filled with organic debris clogging the A-Pillar drains.... [T]he cavity was filled with 
organic debris”) with Potok Depo. at 266:20-21 (“I did not see any clogs in the three vehicles [examined]”).
The parties do not discuss the results of the August 12, 2011, inspection in any detail, but one of defendant’s lawyers states that at 
that inspection, “plaintiff’s counsel was made aware of the missing waterproof cover on the subject vehicle....” (First Knapp Decl., 
¶ 15.) The parties dispute whether the cover that was purportedly missing explains the water leaking into Cholakyan’s vehicle.

136 First Knapp Decl., ¶ 7.

137 Id.

138 First Knapp Decl., Exh. D (“Potok Depo.”).

139 Potok Depo. at 192:23-193:4.
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140 Id. at 299:15-300:20.

141 Id. at 303:4-8.

142 Potok Depo. at 140:2-12.

143 Id. at 214:8-9.

144 Id. at 303:18-21.

145 Declaration of Martin Potok in Support of Opposition to Defendant’s Motion to Dismiss for Lack of Standing (“Potok Standing 
Decl.”), Docket No. 107 (Oct. 10, 2011), ¶ 5.

146 Plaintiff’s Standing RJN, Exh. 7 (Smith Depo.) at 214:1-7.

147 Standing Opp. at 9, 12, 13.

148 In contrast to his other claims, Cholakyan’s ability to show that he has standing to assert the secret warranty law claim is dependent 
on his ability to prove that his vehicle suffers from one or more of the specific defects identified in the 2008 DTB. The evidence he 
has adduced that his vehicle suffers from these defects is minimal at best. Specifically, he has adduced evidence that there was 
some debris in the A-pillar in his vehicle, although whether the amount of debris resulted in water drainage problems is 
questionable. (Plaintiff’s Standing RJN, Exh. 2.) As discussed infra, the parties also dispute whether there was sufficient debris in 
Cholakyan’s drains that they could be said to have been “clogged.” For the reasons stated, the court is unable to resolve this 
question without an evidentiary hearing. It simply notes that Cholakyan must proffer this more specific type of proof to 
demonstrate that he has standing to prosecute the secret warranty law claim.

149 Among their many disagreements, the parties dispute the meaning of the word “clog,” or more precisely, what level of debris needs 
to enter a drain and how restricted the flow of water from the drain must be before the drain can be denominated “clogged.” As 
noted, Cholakyan earlier took his vehicle to Monaco Motors, which observed that the “drains” were “filled” with debris. 
(Plaintiff’s Standing RJN, Exh. 2.) Cholakyan calls this a “clog.” (Opp. at 13.) Defendant asserts that the mere presence of debris 
in a drain does not mean the drain is “clogged,” citing Potok’s deposition testimony. (Potok Depo. at 299:14-24 (agreeing that 
“[t]he mere fact that somebody has a vehicle that has a lot of debris on it doesn’t mean that you can say that’s got a clog in any of 
the drains that you’ve defined as defective”); see also id. at 300:11-14 (“Q. And even if you have a clog, that does not necessarily 
mean that ... you’re going to have a – water inside the car? A. Not at that point, but maybe down the road, it can happen. Q. Well, I 
mean it may be possible but in terms you can’t simply say, because I got a clog, therefore the leak is from that clog. A. That is 
correct.”).)
Defendant asserts that Potok’s statement in his declaration that he “confirmed that the fender cavity drains [in plaintiff’s vehicle] ... 
were clogged with organic debris” contradicts his deposition testimony that he “did not see any clogs” in the class vehicles he 
examined. (Def’s Objections to Plaintiff’s Declarations at 2-3.) Cholakyan counters that Potok testified that the slow rate of water 
drainage through the fender cavity drains was indicative of “clogging,” and that his declaration does not contradict that testimony. 
(Plaintiff’s Response to Objections to Declarations, Docket No. 121 (Oct. 24, 2011) at 3-4.)
The parties use various definitions of “clog” that range from the mere existence of debris in a drain, to a level of debris that creates 
water flow problems without completely blocking a drain, to a level of debris that completely blocks a drain. Evidence regarding 
the extent of Cholakyan’s debris problem, and more precise use of language, would benefit both the parties and the court.

150 Defendant objects to this statement in Potok’s declaration as unsubstantiated speculation, and asserts that it contradicts his 
deposition testimony. Hynix Semiconductors, Inc. v. Rambus, Inc., No. CV-00-20905 RMW, 2006 WL 1991760, *2 (N.D. Cal. 
July 14, 2006) (“Testimony by an expert must be ‘more than belief or unsupported speculation,’ ” quoting Daubert v. Merrill Dow 
Pharm., Inc., 509 U.S. 579, 590 (1993)). Potok, however, offered similar testimony at his deposition, stating that “[e]ven though 
we did do the testing on the vehicle yesterday, maybe two, three weeks from now, it could exhibit that condition that it does leak.” 
(Potok Depo. at 302:18-21.) His declaration provides a factual basis for this statement, stating that the incline of the vehicle and the 
angle of the water’s entry can affect whether the vehicle exhibits leaks. (Potok Standing Decl., ¶ 8.) He cites his experience water 
testing “hundreds” of vehicles as the basis for his opinion. (Id.)
Defendant also argues that certain statements in Potok’s declaration contradict his deposition testimony regarding the extent to 
which his testing duplicates real world conditions. The deposition testimony that appears to be most directly on point is as follows:

“Q: And in some of your tests, you were actually putting a hose right on the heater box area?
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A: Initially, that’s how I started to see where the water was coming from....
Q: Now, is that any way reasonably duplicative of what will happen under a ... environmental conditions that a normal driver 
will experience?
A: Yes.
Q: You think it’s reasonable to expect that you’re going to have a hose actually directly pointing at the heater box while you’re 
driving?
A: The amount of water that comes off the windshield in a torrential downpour, like I live in Florida where we got two to three 
inches in 20 minutes, that’s probably more severe than what I did exactly with that hose yesterday.” (Potok Depo. at 
167:12-168:2 (emphasis added).)

The phrase “environmental conditions that a normal driver will experience” is susceptible of at least two interpretations. It could be 
understood to be an inquiry as to whether Potok’s testing was reasonably duplicative of environmental conditions a normal driver 
might experience during typical weather conditions; if so, Potok’s response could be viewed as contradicting the statements in his 
declaration. The phrase could also be understood, however, to be an inquiry as to whether pouring water directly onto the heater 
box could in any way duplicate any type of weather a normal driver might experience. Interpreted in this fashion, Potok’s response 
does not contradict his later statement that Cholakyan’s car may leak “under real world conditions.” (Potok Decl., ¶ 8.)

Given the ambiguity in the question, the court cannot conclude that Potok’s declaration contradicts his deposition testimony. 
Potok asserts in his declaration that “[t]here are numerous factors that can affect why a vehicle will not leak during a test, but 
will leak under real world conditions, including ... the orientation of the vehicle (incline, decline, etc.), wind on the vehicle while 
driving and the amount of time a vehicle is exposed to rain and other factors.” (Id.) While Potok’s statement at deposition that a 
“torrential downpour” was more severe than the testing he conducted may undercut his declaration, it does not contradict it, 
since one of the factors he cites in his declaration is the amount of time a vehicle is exposed to rain, i.e., the amount of water that 
comes into contact with the vehicle. To the extent defendant challenges Potok’s credibility as a witness, of course, the court 
cannot make such a determination at this stage of the proceedings.

151 Plaintiff contends that he has been prejudiced by defendant’s “malfeasance” in delaying discovery, and that he is entitled to take 
discovery on the standing issue. (Standing Opp. at 21.) He contends he has “held nothing back in discovery” but “has been denied 
the same by [defendant].” (Id.) While it may be that defendant has withheld certain discovery requested by Cholakyan pending 
resolution of the scope of his claims, this does not explain why plaintiff requires more discovery to establish his own standing to 
sue. Cholakyan controls all of the evidence he needs to establish the existence of an injury caused by the defects pled in the 
complaint, namely, his vehicle, his own testimony, and any expert he needs to demonstrate that the vehicle suffers from one of the 
alleged defects. Cholakyan fails to identify any information that defendant could produce via discovery that would help 
demonstrate his own standing; rather, it appears that he seeks additional discovery to “further develop his theories,” i.e., to expand 
the number and types of defects on which his claims are based. (Id. at 21 n. 25.) This is not an appropriate use of discovery. A 
plaintiff must have a basis in fact and law for filing a lawsuit; he cannot file and then conduct discovery to see if there are facts that 
support his claim. Cf. Fed.R.Civ.Proc. 11 (a lawyer’s signature on a pleading is a representation that “to the best of the person’s 
knowledge, information, and belief, formed after an inquiry reasonable under the circumstances ... the factual contentions have 
evidentiary support or, if specifically so identified, will likely have evidentiary support after a reasonable opportunity for further 
investigation or discovery”).

152 Cholakyan asserts that the court should not grant defendant’s motion to dismiss for lack of standing because the issue of standing is 
too closely tied to the merits of his claims. He offers no substantive argument on the point, however, except the conclusory 
assertion that his expert’s “inability to reproduce water leaks into the left front footwell” of his vehicle “implicates the merits of 
Plaintiff’s case,” and a citation to Centex Corp., 658 F.3d at 1068 (“ ‘Nor can standing analysis, which prevents a claim from being 
adjudicated for lack of jurisdiction, be used to disguise merits analysis, which determines whether a claim is one for which relief 
can be granted if factually true,’ ” quoting Catholic League for Religious and Civil Rights v. City and County of San Francisco, 
624 F.3d 1043, 1049 (9th Cir. 2010)). (Standing Opp. at 21.) Defendant does not respond to this contention in its briefs.
On the present record, the court believes that Cholakyan’s standing is not inextricably linked with the merits of his claims. The 
claims focus on defendant’s allegedly fraudulent conduct and its purported concealment of the existence of a material safety defect 
in its vehicles; this allegedly breached implied warranties and induced plaintiff to purchase his vehicle at a certain price. While 
plaintiff will ultimately need to prove that the defects in question are material, it does not appear that this is the relevant inquiry for 
purposes of standing. Rather, it appears that the court must ask whether plaintiff’s vehicle actually possesses any of the alleged 
defects, not whether those defects have caused or could potentially cause electrical malfunctions or other safety problems in the 
vehicle. Compare Roberts, 812 F.2d at 1177 (noting that “court may not resolve genuinely disputed facts where ‘the question of 
jurisdiction is dependent on the resolution of factual issues going to the merits’ ”) with Rosales, 824 F.2d at 803 (“A district court 
may hear evidence and make findings of fact necessary to rule on the subject matter jurisdiction question prior to trial, if the 
jurisdictional facts are not intertwined with the merits”).
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Proceedings: (In Chambers) Order GRANTING 
Defendants’ Motion for Summary Judgment on 
Plaintiff’s “Switching” Claim

The Honorable PHILIP S. GUTIERREZ, District Judge.

*1 Wendy K. Hernandez Deputy Clerk
 
Before the Court is Defendant Asurion Corporation’s, 
Defendant Asurion Insurance Services, Inc.’s, and 
Defendant T-Mobile USA, Inc.’s motion for summary 
judgment on Plaintiff’s “switching” claim. The Court 

finds the matter appropriate for decision without oral 
argument. Having considered the papers submitted in 
support of and in opposition to the motion, the Court 
GRANTS the motion.
 

I. Background
Plaintiff Wineesa Cole (“Plaintiff”) purchased a cell 
phone from Defendant T-Mobile USA, Inc. (“T-Mobile”) 
in April 2004.1 When she did so, she enrolled in an 
insurance program that insured her phone against loss, 
theft, or damage. This insurance program was marketed 
by T-Mobile on behalf of Defendants Asurion 
Corporation and Asurion Insurance Services, Inc. 
(collectively, “Asurion”). The program was underwritten 
by the Hartford. The terms of the program included a 
monthly premium of $3.99 and a deductible of $35.00.
 
In July 2005, the insurance program in which Plaintiff had 
enrolled ceased to be underwritten by the Hartford, and 
began to be underwritten by Liberty Mutual. The terms of 
the program also changed. In particular, the uniform 
monthly premium of $3.99 was replaced with a two-tier 
rate of $3.99 and $5.99, and the uniform $35.00 
deductible was replaced with a three-tier deductible of 
$40.00, $70.00, and $110.00. The applicable premium 
rate and deductible were determined by the cost of the 
subscriber’s phone.
 
Plaintiff claims that she was not made aware of this 
change in the insurance program’s underwriter and terms 
until she attempted to make a claim on her policy some 
time in August or September 2005. When informed at that 
time that the program’s terms had changed and that she 
would have to pay a $110.00 deductible in order to 
receive a replacement for her lost phone, Plaintiff chose 
instead to cancel her enrollment in the program.
 
On October 18, 2006, Plaintiff filed this class action 
against T-Mobile and Asurion (collectively, 
“Defendants”). Plaintiff’s Third Amended Complaint 
(“Complaint”) asserts claims for violations of 1) Cal. Bus. 
& Prof.Code § 17200 (misrepresentation of policy terms), 
2) Cal. Bus. & Prof.Code § 17200 (undisclosed 
kickbacks), 3) Cal. Bus. & Prof.Code § 17200 (policy 
switching), and 4) Cal. Bus. & Prof.Code § 17500 (false 
advertising), as well as claims for 5) common law fraud, 
6) negligent misrepresentation, 7) civil conspiracy, 8) 
breach of fiduciary duty, 9) breach of an express contract, 
and 10) unjust enrichment.2

 

Case 2:19-ap-01382-SK    Doc 229-2    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Appendix     Page 102 of 525



Cole v. Asurion Corp., Not Reported in F.Supp.2d (2010)

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2

Plaintiff’s second cause of action for violation of Cal. 
Bus. & Prof.Code § 17200 (undisclosed kickbacks) is 
asserted against Defendant T-Mobile only, based on 
allegations that T-Mobile wrongfully failed to disclose to 
its customers that it received financial inducements from 
Asurion to continue recommending the insurance program 
when it began to be underwritten by Liberty Mutual. See 
TAC ¶¶ 54-57. Plaintiff’s third cause of action for 
violation of Cal. Bus. & Prof.Code § 17200 (policy 
switching) is asserted against both T-Mobile and Asurion 
based on allegations that, at the time the insurance 
program began to be underwritten by Liberty Mutual, 
neither T-Mobile nor Asurion was appointed to act as 
agent for Liberty Mutual, as required under the California 
Insurance Code. Finally, Plaintiff’s ninth cause of action 
is asserted against both T-Mobile and Asurion based on 
allegations that they violated an implied covenant of good 
faith and fair dealing in Plaintiff’s enrollment agreement 
by modifying the original terms of the insurance program 
to terms that were unreasonable.
 
*2 On January 7, 2010, Defendants filed this motion for 
summary judgment on Plaintiff’s second, third, and ninth 
causes of action, which Defendants refer to as Plaintiff’s 
“switching” claims, since they relate to the July 2005 
change in the insurance program’s underwriter and terms. 
Defendants suggest that Plaintiff’s fifth cause of action 
for fraud and sixth cause of action for negligent 
misrepresentation can also be read as depending, at least 
in part, on the allegations underlying Plaintiff’s 
“switching” claims, and to that extent Defendants also 
seek summary judgment on Plaintiff’s fifth and sixth 
causes of action. The Court takes up Defendants’ motion 
at this time.
 

II. Legal Standard
Summary judgment is proper only when “the pleadings, 
the discovery and disclosure materials on file, and any 
affidavits show that there is no genuine issue as to any 
material fact and that the movant is entitled to judgment 
as a matter of law.” Fed.R.Civ.P. 56(c). The moving party 
has the burden of demonstrating the absence of a genuine 
issue of fact for trial. See Anderson v. Liberty Lobby, Inc., 
477 U.S. 242, 256, 106 S.Ct. 2505, 91 L.Ed.2d 202 
(1986). If the moving party satisfies the burden, the party 
opposing the motion must set forth specific facts showing 
that there remains a genuine issue for trial, and “may not 
rest upon mere allegations or denials of his pleading.” See 
id. at 248, 257 (citations omitted).
 
A non-moving party who bears the burden of proving at 

trial an element essential to its case must sufficiently 
establish a genuine dispute of fact with respect to that 
element or face summary judgment. See Celotex Corp. v. 
Catrett, 477 U.S. 317, 322-23, 106 S.Ct. 2548, 91 
L.Ed.2d 265 (1986). Such an issue of fact is a genuine and 
material issue if it cannot be reasonably resolved in favor 
of either party and may affect the outcome of the suit. See 
Anderson, 477 U.S. at 248, 250-51.
 

III. Discussion

A. Plaintiff’s Claim for “Undisclosed Kickbacks”
Plaintiff’s second cause of action alleges that T-Mobile 
violated Cal. Bus. & Prof.Code § 17200 by failing to 
disclose to consumers that it received financial 
inducements from Asurion to continue marketing 
Asurion’s insurance program as underwritten by Liberty 
Mutual. Plaintiff characterizes these alleged inducements 
as “kickbacks.” At this point in the case, Plaintiff has 
come to focus on two such alleged “kickbacks.” First, 
Plaintiff maintains that under the insurance program as 
underwritten by Liberty Mutual, Asurion agreed to pay 
T-Mobile $65.00 for each warranty claim that T-Mobile 
processed internally, whereas T-Mobile had previously 
processed those warranty claims without any such 
payment. See Opp. 11:4-12:5. Second, Plaintiff points to a 
one-time payment of $1.5 million from Asurion to 
T-Mobile that appears to have occurred more or less 
contemporaneously with the change in the insurance 
program’s underwriter and terms. See Opp. 12:4-7.
 
*3 T-Mobile contends that Plaintiff’s claim for 
“undisclosed kickbacks” fails, however, for lack of 
evidence that the foregoing “inducements” were in any 
way illegal or illicit. In fact, T-Mobile submits evidence 
that Asurion’s $1.5 million payment to T-Mobile was a 
“catch-up” payment to reimburse T-Mobile for billing and 
collection fees that were incurred but not paid by Asurion 
during the period when the insurance program was 
underwritten by the Hartford. See Lyon Decl., Ex. B at 
167:24-168:2, 169:2-7, Ex. I at 278:2-13. Asurion’s 
agreement to pay T-Mobile $65.00 for each warranty 
claim it processed internally was, according to T-Mobile, 
simply an arrangement to reimburse T-Mobile for 
providing a service to consumers that Asurion itself was 
obligated to cover under the program as underwritten by 
Liberty Mutual. See Motion 7:24-8:4. Thus, T-Mobile 
contends, Plaintiff has failed to provide any evidence that 
these “inducements” support its second cause of action. 
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The Court agrees with T-Mobile.
 
Cal. Bus. & Prof.Code § 17200 prohibits “any unlawful, 
unfair or fraudulent business act or practice and unfair, 
deceptive, untrue or misleading advertising,” as well as 
any act prohibited by California’s false advertising 
statute.3 See Ariz. Cartridge Remanufacturers Ass’n v. 
Lexmark Int’l, Inc., 421 F.3d 981, 985 (9th Cir.2005) 
(quoting Cal. Bus. & Prof.Code § 17200). An “unlawful” 
business act under § 17200 is any business practice that is 
prohibited by law, whether “civil or criminal, statutory or 
judicially made ..., federal, state or local.” See McKell v. 
Washington Mutual, Inc., 142 Cal.App.4th 1457, 1474, 49 
Cal.Rptr.3d 227 (2006) (citations omitted). A business act 
is “unfair” under § 17200 “if it violates established public 
policy or if it is immoral, unethical, oppressive or 
unscrupulous and causes injury to consumers which 
outweighs its benefits.” See id . at 1473, 49 Cal.Rptr.3d 
227. Finally, a “fraudulent” business practice under § 
17200 is “one which is likely to deceive the public,” and 
“may be based on representations to the public which are 
untrue, and also those which may be accurate on some 
level, but will nonetheless tend to mislead or deceive.” 
See id. at 1471, 49 Cal.Rptr.3d 227 (“A perfectly true 
statement couched in such a manner that it is likely to 
mislead or deceive the consumer, such as by failure to 
disclose other relevant information, is actionable under 
the UCL.”) (internal quotations omitted).
 
Here, the Court observes that while the parties focus most 
of their argument on whether the financial arrangements 
at issue were actionably “unlawful” under § 17200, the 
gravamen of Plaintiff’s claim as pleaded is that it was 
T-Mobile’s failure to disclose these arrangements that 
violated § 17200 because that failure was “misleading” or 
“fraudulent.” See TAC ¶¶ 54-57, 60. Plaintiff, however, 
has not provided any evidence or authority to establish 
that T-Mobile had a duty to disclose the financial 
arrangements at issue to consumers or that T-Mobile’s 
failure to disclose those arrangements was in any way 
“misleading,” “deceptive,” or “fraudulent.” See McKell, 
142 Cal.App.4th at 1471, 49 Cal.Rptr.3d 227 (“The 
determination as to whether a business practice is 
deceptive is based on the likely effect such practice would 
have on a reasonable consumer.”). Thus, to the extent 
Plaintiff’s second cause of action is based on the “fraud” 
prong of § 17200, T-Mobile is entitled to judgment as a 
matter of law on that claim.
 
*4 Moreover, while Plaintiff also contends that the 
financial arrangements at issue were in themselves 
actionably “unlawful” because they violated California’s 
“Commercial Bribery” statute (Penal Code § 641.3) and 
the federal statute prohibiting “honest services” fraud (as 

defined in 18 U.S.C. § 1346), Plaintiff fails to provide any 
evidence to support such a contention.4 With regard to the 
$1.5 million payment from Asurion to T-Mobile, Plaintiff 
merely points to some conflicting evidence regarding 
whether the payment was a “catch-up” payment on billing 
and collection fees incurred by Asurion under the 
program as underwritten by the Hartford, or an advance 
payment on such fees going forward under the program as 
underwritten by Liberty Mutual. See Opp. 12:4-17. None 
of that evidence, however, indicates that the $1.5 million 
payment was anything other than what T-Mobile claims it 
was-a legitimate payment for services rendered. The same 
is true with regard to Asurion’s payment of $65.00 per 
warranty claim processed by T-Mobile. Plaintiff cites no 
evidence contradicting T-Mobile’s contention that 
responsibility for warranty claims shifted to Asurion 
under the Liberty Mutual policy because T-Mobile 
believed the change would offer customers “unique 
benefits,” including expedited shipping. See Lyon Decl., 
Exh. J at § 4; Exh. I at 134:13-18, 136:16-137:24; Exh. H. 
at 405:22-406:5. Nor does Plaintiff present evidence to 
contradict T-Mobile’s claim that Asurion’s agreement to 
pay T-Mobile $65.00 for each warranty claim T-Mobile 
processed was simply an agreement to reimburse 
T-Mobile for assuming that responsibility. See id. 
Plaintiff fails to explain how any of these payments for 
services rendered violate the state and federal statutes 
Plaintiff cites.
 
Finally, Plaintiff offers no evidence, argument, or 
authority to support her conclusory claim that the 
financial arrangements at issue were “unfair” under § 
17200. Plaintiff’s argument that the arrangements were 
“unfair” because they violated “a firmly established 
public policy against the payment of kickbacks in 
commercial transactions” simply begs the question. See 
Opp. 17:9-17.
 
For these reasons, then, the Court finds that Plaintiff has 
failed to raise a genuine issue of material fact with respect 
to her claim for “undisclosed kickbacks” under Cal. Bus. 
& Prof.Code § 17200. Accordingly, Defendant T-Mobile 
is entitled to judgment as a matter of law on Plaintiff’s 
second cause of action.
 

B. Plaintiff’s “Policy Switching” Claim
Plaintiff’s third cause of action alleges that both T-Mobile 
and Asurion are liable under Cal. Bus. & Prof.Code § 
17200 because, in July 2005, they began to offer 
consumers an insurance program underwritten by Liberty 
Mutual, despite not being appointed as agents for Liberty 
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Mutual as required by the California Insurance Code. 
Defendants, for their part, do not dispute that for purposes 
of the California Department of Insurance they were not 
yet appointed as Liberty Mutual’s agents when they began 
to offer the new insurance program in July 2005. See 
Motion 8:6-10, 13:13-14:4.5 Nor do they dispute that this 
constituted a violation of the applicable provisions of the 
California Insurance Code.6 See id. Rather, Defendants 
argue that there is no evidence Plaintiff “suffered injury in 
fact” as a result of this violation, and that Plaintiff 
therefore lacks standing to sue on the violation under § 
17200. See id. at 14:2-3, 49 Cal.Rptr.3d 227. The Court 
agrees.
 
*5 Standing to sue under § 17200 is limited to certain 
specific public officials and “any person who has suffered 
injury in fact and has lost money or property as a result of 
... unfair competition.” See Peterson v. Cellco P’ship, 164 
Cal.App.4th 1583, 1590, 80 Cal.Rptr.3d 316 (2008) 
(internal quotations omitted). Thus, to have standing to 
sue under § 17200, “[a] private plaintiff must make a 
twofold showing: he or she must demonstrate injury in 
fact and a loss of money or property caused by unfair 
competition.” Id. Courts have made clear that “this second 
prong imposes a causation requirement.” See Hall v. Time 
Inc., 158 Cal.App.4th 847, 855, 70 Cal.Rptr.3d 466 
(2008) (stating that “[t]he phrase ‘as a result of ‘ in its 
plain and ordinary sense means ‘caused by’ and requires a 
showing of a causal connection or reliance on” the alleged 
act of unfair competition).
 
Here, Plaintiff maintains that she “suffered injury in fact” 
relating to the July 2005 change in the program’s terms 
and underwriter since, for example, she was dissatisfied 
with the program’s new terms. Plaintiff has presented no 
evidence or authority, however, indicating that any such 
injury was “caused by” Defendants’ failure to have 
themselves properly appointed as Liberty Mutual’s agents 
when they began to offer the new insurance program in 
July 2005. Put simply, Plaintiff has made no “showing of 
a causal connection” between her purported injuries and 
Defendants’ failure to comply with the agent licensing 
requirements of the Insurance Code. See Hall, 158 
Cal.App.4th at 855, 70 Cal.Rptr.3d 466. Because Plaintiff 
has failed to raise a genuine dispute of fact with respect to 
whether she has standing to bring her third cause of action 
for violation of Cal. Bus. & Prof.Code § 17200, the Court 
finds that Defendants are entitled to judgment as a matter 
of law on that claim.
 

C. Plaintiff’s Claim for Breach of the Implied Covenant 

of Good Faith and Fair Dealing
Plaintiff’s ninth cause of action alleges that T-Mobile and 
Asurion breached an implied covenant of good faith and 
fair dealing by changing the insurance program’s terms in 
a manner that was unreasonable. Defendants contend that 
this claim fails, first, because the terms of the insurance 
program, as described in the program’s brochure, entitled 
Defendants to change the program’s terms at any time, for 
any reason. Second, Defendants contend that even if 
Plaintiff’s claim were viable in theory, Plaintiff has failed 
to present evidence sufficient to support a finding that 
Defendants breached an implied covenant of good faith 
and fair dealing. The Court agrees with this latter 
contention, and therefore need not address the former.
 
“A typical formulation of the burden imposed by the 
implied covenant of good faith and fair dealing is that 
neither party will do anything which will injure the right 
of the other to receive the benefits of the agreement.” 
Andrews v. Mobile Aire Estates, 125 Cal.App.4th 578, 
589, 22 Cal.Rptr.3d 832 (2005) (internal quotations 
omitted). Put differently, “the implied covenant imposes 
upon each party the obligation to do everything that the 
contract presupposes they will do to accomplish its 
purpose.” Id. (internal quotations omitted). As a threshold 
matter, then, “[t]he prerequisite for any action for breach 
of the implied covenant of good faith and fair dealing is 
the existence of a contractual relationship between the 
parties.” Smith v. City & County of San Francisco, 225 
Cal.App.3d 38, 49, 275 Cal.Rptr. 17 (1990).
 
*6 Here, Plaintiff has not intelligibly identified the 
contract that allegedly supports her claim for breach of 
the implied covenant of good faith and fair dealing. As 
pleaded, Plaintiff’s claim purports to be based on two 
contracts. The first of these is “the Hartford Insurance 
Policy.” See TAC ¶ 109. Plaintiff includes a copy of this 
policy among her exhibits and refers to the language of 
the policy several times in her papers when discussing 
Defendants’ purported discretionary power to alter the 
insurance program’s terms. See Segal Decl., Ex. 1; Opp. 
3:25-4:2, 5:14-16, 7:20-28. But Plaintiff provides no 
evidence-or even an assertion-that the Hartford Insurance 
Policy constitutes or memorializes “a contractual 
relationship” between her and T-Mobile or between her 
and Asurion. Indeed, she does not even state whether that 
policy is the contract Defendants are alleged to have 
breached. In sum, Plaintiff offers no evidence, 
explanation, or authority to establish that the insurance 
policy issued by the Hartford to T-Mobile (with Asurion 
acting as broker or agent) will support her ninth cause of 
action.
 
The second “contract” identified in the Complaint as the 
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basis for Plaintiff’s ninth cause of action is “the Service 
Agreement between T-Mobile and Plaintiff.” See TAC ¶ 
109. But Plaintiff does not once refer to this service 
agreement in her opposition papers. In fact, it is 
Defendants who present a copy of T-Mobile’s service 
agreement as an exhibit in support of their reply papers, 
with the comment, “Plaintiff has never clearly stated, in 
her opposition to the instant motion or elsewhere, whether 
she contends that T-Mobile breached this Service 
Agreement.” See Stover Decl. ¶ 3, Ex. B. Thus, as with 
the Hartford policy, Plaintiff has failed to offer any 
evidence or authority indicating that the service 
agreement between T-Mobile and Plaintiff will support 
her ninth cause of action.
 
In arguing the merits of Plaintiff’s claim on the present 
motion, the parties also refer to copies of the insurance 
program “brochure” as it existed in March 2004 (when 
the program was underwritten by the Hartford) and July 
2005 (when the program was underwritten by Liberty 
Mutual). See Motion 5:6-6:1, 10:13-25 (citing Lyon Decl., 
Exs. E, F). Neither party explains, however, exactly how 
the brochures themselves constituted contracts, who the 
parties to such contracts might have been, or which 
“brochure-contract” supposedly governed the conduct in 
question. Nothing on the face of the brochures adequately 
answers these questions.
 
Presumably, of course, Plaintiff did enter into a contract, 
with someone, for insurance coverage. But Plaintiff has 
failed to identify that contract and, thus, failed to present 
evidence that it will support her claim against T-Mobile 
and Asurion. In sum, then, Plaintiff has not provided 
evidence of “the existence of a contractual relationship 
between the parties” regarding the insurance program. See 
Smith, 225 Cal.App.3d at 49, 275 Cal.Rptr. 17. A fortiori, 
she has failed to present evidence that, with regard to the 
insurance program, T-Mobile and Asurion “failed to do 
everything that [their contract with Plaintiff] presupposes 
they will do to accomplish its purpose.” See Andrews, 125 
Cal.App.4th at 589, 22 Cal.Rptr.3d 832. Plaintiff bears 
these burdens on the present motion. See Lujan v. 
Defenders of Wildlife, 504 U.S. 555, 567, 112 S.Ct. 2130, 
119 L.Ed.2d 351 (1992) (“[S]ummary judgment must be 
entered against a party who fails to make a showing 
sufficient to establish the existence of an element essential 
to that party’s case, and on which that party will bear the 

burden of proof at trial.”) (internal quotations omitted). 
The Court therefore determines that Defendants are 
entitled to summary judgment on Plaintiff’s ninth cause of 
action.
 

D. Plaintiff’s Claims for Fraud and Negligent 
Misrepresentation

*7 Defendants contend that to the extent Plaintiff’s fifth 
cause of action for fraud and sixth cause of action for 
negligent misrepresentation rely on the allegations 
underlying Plaintiff’s “switching” claims, those causes of 
action fail for lack of evidence. See Motion 2:19-27. 
Plaintiff does not dispute this contention. Accordingly, 
the Court determines that to the extent Plaintiff’s fifth and 
sixth causes of action rely on allegations relating to the 
July 2005 change in the insurance program’s underwriter 
and terms, Defendants are entitled to judgment as a matter 
of law on those claims.
 

IV. Conclusion
For the foregoing reasons, the Court GRANTS 
Defendants’ motion for summary judgment on Plaintiff’s 
second cause of action for violation of Cal. Bus. & 
Prof.Code § 17200 (undisclosed kickbacks), third cause 
of action for violation of § 17200 (policy switching), and 
ninth cause of action for breach of the implied covenant 
of good faith and fair dealing, as well as Plaintiff’s fifth 
cause of action for fraud and sixth cause of action for 
negligent misrepresentation to the extent they rely on 
allegations relating to the July 2005 change in the 
insurance program’s underwriter and terms.
 
IT IS SO ORDERED.
 

All Citations

Not Reported in F.Supp.2d, 2010 WL 1407310

Footnotes

1 The factual statements in this Background are taken from Plaintiff’s Third Amended Complaint, along with the papers submitted in 
connection with the motion before the Court, and are not in dispute on this motion.

2 On March 31, 2009, the Court granted Defendants’ motion for partial summary judgment on Plaintiff’s eighth cause of action for 
breach of fiduciary duty. See Dkt. # 165.
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3 California’s false advertising statute makes it unlawful for a business to disseminate any statement “which is untrue or misleading, 
and which is known, or which by the exercise of reasonable care should be known, to be untrue or misleading.” See Ariz. Cartridge 
Remanufacturers Ass’n v. Lexmark Int’l, Inc., 421 F.3d 981, 985 (9th Cir.2005) (quoting Cal. Bus. & Prof.Code § 17500).

4 California’s “Commercial Bribery” statute provides, in relevant part, that “[a]ny employee who solicits, accepts, or agrees to 
accept money or any thing of value from a person other than his or her employer, other than in trust for the employer, corruptly and 
without the knowledge or consent of the employer, in return for using or agreeing to use his or her position for the benefit of that 
other person, and any person who offers or gives an employee money or any thing of value under those circumstances, is guilty of 
commercial bribery.” See Cal.Penal Code § 641.3(a).

The federal statute prohibiting “honest services” fraud provides that, under the laws proscribing mail and wire fraud, “the term 
‘scheme or artifice to defraud’ includes a scheme or artifice to deprive another of the intangible right of honest services.” See 18 
U.S.C. § 1346.

5 Defendants concede that Asurion was not appointed as Liberty Mutual’s agent until November 22, 2005 and that T-Mobile was not 
appointed until August 2, 2006. See Motion 8:6-10.

6 The parties appear to agree that the applicable provision is Cal. Ins.Code § 1758.62, which, in relevant part, provides that an 
applicant for a communications equipment insurance agent license shall submit to the commissioner, inter alia

A certificate by the insurer that is to be named in the communications equipment insurance license, stating that the insurer has 
satisfied itself that the named applicant is trustworthy and competent to act as its insurance agent limited to this purpose and 
that the insurer will appoint the applicant to act as its agent to transact the kind or kinds of insurance that are permitted by this 
article, if the communications equipment insurance agent license applied for is issued by the commissioner.

See Cal. Ins.Code § 1758.62(a)(2).

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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ORDER

Kimberly Mueller, UNITED STATES DISTRICT JUDE

*1 This matter is before the court on 
plaintiff-counterdefendant Copart, Inc.’s (Copart’s) 
Motion for Leave to Amend the Second Amended 
Complaint (SAC) as well as Sparta’s Request to Seal 
documents and references to documents filed in support 
of the Motion. ECF Nos. 82, 83.1 
Defendant-counterplaintiff Sparta Consulting, Inc. 

(Sparta) opposes the motion, ECF No. 91, and Copart has 
replied, ECF No. 101. As explained below, the court 
DENIES Sparta’s Request to Seal and GRANTS Copart’s 
Motion for Leave to Amend.
 

I. BACKGROUND
Copart filed an action against Sparta in Texas state court 
on November 1, 2013. See Case No. 
2:14-cv-01884-KJM-CKD, ECF No. 1. Sparta removed 
the case to the United States District Court for the 
Northern District of Texas, and then filed this separate 
action in this court on January 8, 2014, alleging breach of 
contract and related claims against Sparta regarding the 
design and implementation of an enterprise resource 
planning software known as SAP (the Project). ECF No. 
1. This court consolidated the cases on September 22, 
2014. ECF No. 30, and Copart filed the Second Amended 
Complaint against Sparta on October 30, 2014, ECF No. 
38. The court resolved two motions by Copart to dismiss 
Sparta’s counterclaims, and one motion by Sparta to 
dismiss Copart’s complaint. ECF Nos. 45, 47, 58.
 
The court issued the Pretrial Scheduling Order 
(Scheduling Order) on October 15, 2014, ordering all 
discovery to be completed by November 6, 2015. ECF 
No. 33. The parties began discovery in June 2015, after 
the court resolved the parties’ motions to dismiss. ECF 
No. 55; Mot. at 4. The parties stipulated on September 2, 
2015, to extend the case deadlines, and the court granted 
the stipulation. ECF No. 64. The parties stipulated a 
second time, on December 31, 2015, to specifically 
extend discovery deadlines, and the court granted that 
stipulation as well. ECF No. 69. On April 29, 2016, a 
third stipulation was granted. ECF No. 114. As a result, 
fact discovery cut-off was extended to May 16, 2016 for 
depositions only; the expert disclosure deadline was 
extended to May 31, 2016; the rebuttal expert disclosure 
deadline was extended to June 21, 2016; and the expert 
discovery cut-off was extended to July 15, 2016. Id.
 
In the meantime, in October 2015, Copart had discovered 
the existence of a database (the Database) maintained by 
Sparta. Llewellyn Decl. ¶ 11, ECF No. 91-1. Sparta 
produced the Database, which contained approximately 
60,000 documents, on November 9, 2015. Id. ¶ 12. On 
November 20, 2015, Copart served four requests for 
production on Sparta, specifically seeking information 
related to AutoEdge, an alleged project accelerator Sparta 
uses to market its services to potential customers. Id., Ex. 
C; Opp’n at 4. In December 2015, Copart requested 
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further production of documents related to AutoEdge. 
Takenouchi Decl. ¶ 15. Sparta agreed to produce the 
documents by March 1, 2016, after Copart filed a motion 
to compel; subsequently, after Sparta’s agreement, Copart 
withdrew the discovery motion. Id. ¶ 16; ECF Nos. 67, 
71. Sparta did not produce the documents by March 1, 
2016, however. Takenouchi Decl. ¶ 16. Shortly after 
March 10, 2016, Sparta produced 20,113 new documents, 
but the production did not include all of the documents 
Copart had requested. Id. ¶¶ 17, 18.
 
*2 Copart informed Sparta of its intent to file the pending 
Motion for Leave to Amend the SAC. See Sealing Req., 
ECF No. 82. On March 22, 2016, Sparta requested the 
court seal documents and references to certain portions of 
documents it understood Copart intended to file in support 
of the Motion. Id. Copart moved to amend on March 22, 
2016, filing the motion with the documents Sparta 
requested to seal. ECF No. 83. On May 12, 2016, Sparta 
filed a supplemental request to seal the documents Copart 
submitted in support of the Reply. See Supp. Sealing 
Req., ECF No. 115.
 

II. SEALING REQUEST
Parties seeking to seal material attached to a 
non-dispositive motion such as Copart’s must 
demonstrate a particularized “good cause” exists to 
protect this information from being disclosed to the 
public. See Kamakana v. City and Cnty. of Honolulu, 447 
F.3d 1172, 1179 (9th Cir. 2006); Foltz v. State Farm Mut. 
Auto. Ins. Co., 331 F.3d 1122, 1135 (9th Cir. 2003). 
While the contents of certain materials that disclose 
business strategy with respect to particular products, 
pricing, or customers may support “good cause” to seal, 
this is not the case here. Sparta has not explained how it 
would be harmed other than to provide a boilerplate 
explanation for each exhibit, stating, “This document was 
properly designated ‘confidential’ under the Stipulation 
and Protective Order, ECF No. 43, that has been 
entered....The public release of the information in this 
document risks causing Sparta annoyance, 
embarrassment, oppression, undue burden, and 
competitive harm.” See Finisar Corp. v. Nistica, Inc., No. 
13-03345, 2015 WL 3988132, at *5 (N.D. Cal. June 30, 
2015) (Party seeking to seal did not show “good cause” 
where it did not explain how it would be harmed).
 
Moreover, the blanket discovery protective order Sparta 
relies on, ECF No. 43, was obtained without making a 
particularized showing of “good cause” with respect to 
any individual document. “[A] party seeking the 
protection of the court via a blanket protective order 

typically does not make the “good cause” showing 
required by Rule 26(c) with respect to any particular 
document.” Foltz, 331 F.3d at 1135.
 
Sparta’s Request to Seal, ECF No. 82, and Supplemental 
Request to Seal, ECF No. 115, are DENIED.
 

III. LEGAL STANDARD: MOTION TO AMEND

A. Rule 16(b)
Once the district court has filed a pretrial scheduling order 
based on Rule 16, establishing a timetable for amending 
pleadings, a motion seeking to amend is governed first by 
Rule 16(b). Fed. R. Civ. P. 16(b); Johnson v. Mammoth 
Recreations, Inc., 975 F.2d 604, 607–08 (9th Cir. 1992) 
(citations omitted). Rule 16(b)(4) provides that “[a] 
schedule may be modified only for good cause and with 
the judge’s consent.” Fed. R. Civ. P. 16(b)(4). The liberal 
amendment standard set out in Rule 15(a) is inapplicable 
until the movant first demonstrates that “good cause” 
under Rule 16(b) justifies the amendment. Jackson v. 
Laureate, Inc., 186 F.R.D. 605, 606–07 (E.D. Cal. 1999).
 
Rule 16’s “good cause” standard focuses on the diligence 
of the party seeking amendment. Johnson, 975 F.2d at 
609. The Ninth Circuit has held that,

The district court may modify the pretrial schedule “if 
it cannot reasonably be met despite the diligence of the 
party seeking the extension.” Moreover, carelessness is 
not compatible with a finding of diligence and offers no 
reason for a grant of relief. Although the existence or 
degree of prejudice to the party opposing the 
modification might supply additional reasons to deny a 
motion, the focus of the inquiry is upon the moving 
party’s reasons for seeking modification. If that party 
was not diligent, then the inquiry should end.

*3 Id. (citations omitted). Central to the diligence analysis 
is whether the movant discharged her obligation under 
Rule 16 to comply with the district court’s directives 
regarding management of the case. Jackson, 186 F.R.D. at 
607 (citations omitted). In other words, the movant must 
have diligently attempted to adhere to the pretrial 
schedule throughout the course of the litigation. See id.
 
To demonstrate diligence under Rule 16’s “good cause” 
standard, the movant may be required to show the 
following: (1) that she was diligent in assisting the court 
in creating a workable Rule 16 order; (2) that her 
noncompliance with a Rule 16 deadline occurred or will 
occur, notwithstanding her diligent efforts to comply, 
because of the development of matters which could not 
have been reasonably foreseen or anticipated at the time 
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of the Rule 16 scheduling conference; and (3) that she 
was diligent in seeking amendment of the Rule 16 order, 
once it became apparent that she could not comply with 
the order. Id. at 608 (citations omitted).
 

B. Rule 15(a)
Rule 15, on the other hand, provides that leave to amend 
“shall be freely given when justice so requires.” Fed. R. 
Civ. P. 15(a). The Ninth Circuit has held that “ ‘[t]his 
policy is to be applied with extreme liberality.’ ” 
Eminence Capital, L.L.C. v. Aspeon, Inc., 316 F.3d 1048, 
1051 (9th Cir. 2003) (quoting Owens v. Kaiser Found. 
Health Plan, Inc., 244 F.3d 708, 712 (9th Cir. 2001)). 
Leave to amend is subject to limitations, which include, 
bad faith, undue delay, prejudice to the opposing party, 
futility of amendment, and whether the plaintiff has 
previously amended the complaint. Cafasso, U.S. ex rel. 
v. General Dynamics C4 Sys., Inc., 637 F.3d 1047, 1058 
(9th Cir. 2011). The Ninth Circuit has held that “it is the 
consideration of prejudice to the opposing party that 
carries the greatest weight.” Eminence Capital, 316 F.3d 
at 1052. Further, the Ninth Circuit “differentiate[s] 
between pleadings attempting to amend claims from those 
seeking to amend parties. Amendments seeking to add 
claims are to be granted more freely than amendments 
adding parties.” Union Pac. R. Co. v. Nevada Power Co., 
950 F.2d 1429, 1432 (9th Cir. 1991) (emphasis in 
original).
 
The party opposing amendment bears the burden of 
showing bad faith, unfair delay, prejudice, or futility of 
amendment. United Steel, Paper & Forestry, Rubber, 
Mfg., Energy, Allied Indus. & Serv. Workers Int’l Union, 
AFL–CIO, CLC v. ConocoPhillips Co., No. 08-2068, 
2009 WL 650730, at *2 (C.D. Cal. Mar. 12, 2009) (citing 
Eminence Capital, 316 F.3d at 1052; DCD Programs, 
Ltd. v. Leighton, 833 F.2d 183, 186–87 (9th Cir. 1987)).
 

IV. DISCUSSION

A. Rule 16(b): “Good Cause”
Copart seeks to amend the complaint to add as defendants 
Sparta’s parent companies, KPIT Technologies Ltd. and 
KPIT Infosystems, Inc. (collectively, “KPIT entities”), 
and has provided a proposed form of third amended 
complaint. See generally Proposed Third Am. Compl. 
(TAC), Takenouchi Decl., Ex. A. It also seeks to add 

additional claims concerning the alleged theft by Sparta 
and KPIT of Copart’s intellectual property and trade 
secrets, the KPIT entities’ role in the Project at issue, their 
diversion of resources from the Project, and their failure 
to meet industry professionalism and competency 
standards. TAC ¶¶ 44–46, 93–106, 191–197. The court’s 
Scheduling Order issued on October 15, 2014, provides:

*4 Plaintiff Copart may file a complaint or amended 
complaint by October 30, 2014...No further joinder of 
parties or amendments to pleadings is permitted 
without leave of court, good cause having been shown. 
See Fed. R. Civ. P. 16(b); Johnson v. Mammoth 
Recreations, Inc., 975 F.2d 604 (9th Cir. 1992).

Scheduling Order at 3. Whether Copart should be granted 
leave to amend its complaint depends first on whether it 
can satisfy its burden of showing that “good cause” 
justifies amendment of the Rule 16 scheduling order. See 
Johnson, 975 F.2d at 608–09. In order to determine 
whether Copart has met the “good cause” standard, the 
court considers its diligence, and specifically: (1) 
diligence in creating a workable Rule 16 order, (2) the 
development of matters was not reasonably foreseeable, 
and (3) it was diligent in seeking amendment once its 
noncompliance became apparent. Jackson, 186 F.R.D. at 
608.
 
The parties do not dispute that Copart satisfies the first 
two prongs. Instead, both sides focus on the third prong 
and when the facts on which the new claims and parties 
rest became apparent. Copart argues good cause exists for 
the court to grant leave to amend under Rule 16 because it 
moved promptly to amend when it obtained sufficient 
information to support the addition of the new parties and 
claims. Mot. at 9. Copart contends it did not discover the 
alleged theft of its trade secrets and the related claims 
until after the deadline for amendment of pleadings in the 
Scheduling Order had passed. Id. Specifically, Copart’s 
new claims are based on documents obtained during the 
discovery process, including the documents Sparta 
produced in November 2015 from the Database. Id. 
Sparta responds that Copart has not shown good cause for 
not moving for amendment of its complaint when it 
received the documents in November 2015 as opposed to 
months later. Opp’n at 9.
 
Allowing parties to amend based on information obtained 
through discovery is common and well established. 
Fru-Con Constr. Corp. v. Sacramento Mun. Util. Dist., 
No. 05-0583, 2006 WL 3733815, at *3–5 (E.D. Cal. Dec. 
15, 2006) (collecting cases in which court granted leave to 
amend based on “new information revealed through 
discovery”); see also M.H. v. Cty. of Alameda, No. 
11-2868, 2012 WL 5835732, at *3–4 (N.D. Cal. Nov. 16, 
2012) (court specifically recognized that plaintiff has 
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good cause to amend complaint to add defendants if 
identities of defendants unknown prior to discovery). 
Though Sparta produced the key documents in November 
2015, it produced a total of 60,000 documents. In the 
approximately 120 days between the production of the 
documents and the filing of the pending motion, Copart 
would have had to review roughly 500 documents per day 
to read through all 60,000 documents. While Copart may 
not have needed to review all 60,000 documents before it 
realized an amendment was necessary, a large number of 
documents nevertheless still needed to be reviewed in 
order for Copart to gather sufficient facts to support its 
new allegations.
 
Accordingly, the court finds plaintiff has shown “good 
cause” to amend the complaint.
 

B. Rule 15(a)
Finding Copart has established “good cause” under Rule 
16(b), the court next considers the permissibility of 
amendment under Rule 15. Johnson, 975 F.2d at 608. As 
noted, in the Ninth Circuit, Rule 15 is applied with 
“extreme liberality.” Owens v. Kaiser Found. Health 
Plan, Inc., 244 F.3d at 712. When considering whether to 
grant leave to amend under Rule 15, a district court 
considers the presence of any of the following four 
factors, (1) bad faith, (2) undue delay, (3) prejudice to the 
opposing party, and (4) futility. Cafasso, 637 F.3d at 
1058; Griggs v. Pace Am. Grp., Inc., 170 F.3d 877, 880 
(9th Cir. 1999) (noting “this determination should be 
performed with all inferences in favor of granting the 
motion”). In the absence of prejudice or other negative 
factors, the party opposing the motion to amend has the 
burden of showing why amendment should not be 
granted. See DCD Programs, Ltd. v. Leighton, 833 F.2d 
183, 187 (9th Cir. 1987).
 

1. Bad Faith and Undue Delay
*5 “A motion to amend a complaint may be denied if 
there is undue delay.” Burns v. Cty. of King, 883 F.2d 
819, 823 (9th Cir. 1989). The Ninth Circuit has stated 
that, “in evaluating undue delay, we also inquire whether 
the moving party knew or should have known the facts 
and theories raised by the amendment in the original 
pleading....” AmerisourceBergen Corp. v. Dialysist W., 
Inc., 465 F.3d 946, 953 (9th Cir. 2006) (internal quotation 
marks and citations omitted). The Ninth Circuit has also 
clarified that undue delay is a persuasive factor, but 
typically not sufficient to support denial of leave to 
amend without the presence of other factors. See 

Morongo Band of Mission Indians v. Rose, 893 F.2d 
1074, 1079 (9th Cir. 1990) (denying leave to amend 
where there was a delay of “nearly two years” but noting 
this fact was “not alone enough to support denial”); but 
see Burns, 883 F.2d at 823 (denying leave to amend when 
plaintiff “knew of the roles played by the two” parties he 
sought to “add” for two years and “offered no excuse for 
failing to include these parties in the original complaint or 
in his subsequent amendments”).
 
Sparta argues, as it did with respect to Rule 16(b), that 
Copart was not diligent in seeking leave to amend. Opp’n 
at 19. Sparta contends Copart was aware of the basis of its 
new claims in November 2015, but waited over four 
months to bring this motion before the court. Id. 
However, as noted above, Copart reviewed some 600,000 
documents over the span of 120 days. See B & H Mfg. Co. 
v. Sidel, Inc., No. 07-02208, 2009 WL 617813, at *2 
(E.D. Cal. Mar. 10, 2009) (England, J.) (finding no undue 
delay where plaintiff reviewed 113,208 pages of 
documents over roughly six months before seeking leave 
to amend). Furthermore, “delay alone is not sufficient to 
justify the denial of a motion requesting leave to amend,” 
CD Programs, 833 F.2d at 187, “particularly ‘where there 
is a lack of prejudice to the opposing party and the 
amended complaint is obviously not frivolous or made as 
a dilatory maneuver in bad faith.” Serpa v. SBC 
Telecomms., Inc., 318 F. Supp. 2d 865, 872 (N.D. Cal. 
2004) (quoting Hurn v. Ret. Fund Trust of Plumbing, 
Heating & Piping Indus. of S. Cal., 648 F.2d 1252, 1254 
(9th Cir. 1981)). Copart has provided a satisfactory 
explanation for moving to amend at this time, namely that 
it waited until it had sufficient evidence to support 
amendment. Because there is no evidence in the record to 
indicate a wrongful motive, there is no cause to deny 
leave to amend on the basis of bad faith or undue delay.
 

2. Undue Prejudice
Prejudice is the factor that weighs most heavily in the 
Rule 15 analysis. Eminence Capital, 316 F.3d at 1052. 
Sparta argues Copart filed its motion at the eleventh hour 
with deadlines looming: all fact discovery was to be 
completed by May 2, 2016 and expert discovery by June 
15, 2016 prior to the order granting the third stipulation 
for extension of discovery deadlines. Opp’n at 15; ECF 
No. 114. Sparta contends that with the addition of six new 
claims for relief and two new defendants, an additional 
year will be added to the litigation of this case. Id. First, it 
argues, one of the defendants to be added is based in 
India, which will make service difficult. Id. at 15–16. 
Even if service is achieved, the new defendants likely will 
challenge jurisdiction before asserting other challenges to 
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the pleadings. Id. at 16. Second, the new allegations are 
based on different legal theories and makes for a 
completely different case. Id. at 17. Third, while 
prolonged litigation will prejudice Sparta, a shorter 
timeline benefitting Sparta will in turn harm new 
defendants. Id. at 18.
 

a) Service and New Motions
Sparta argues allowing Copart to bring in two new 
defendants will cause prejudice, because discovery and 
motions practice will begin anew. The court agrees that 
some prejudice will occur. The addition of two new 
defendants, one of whom is based in India, likely will 
extend the litigation process prejudicially as to Sparta, 
especially where, as here, the parties have already 
engaged in a substantial amount of discovery. See Silva v. 
Gregoire, No. 05-5731, 2006 WL 3289627, at *2 (W.D. 
Wa. Nov. 13, 2006). The discovery deadline, which has 
been extended thrice, has passed, and soon the dispositive 
motion deadline on July 15, 2016 will as well. The court 
finds bringing in new parties at this stage will prejudice 
Sparta, but that prejudice can be offset by further 
modifications to the case schedule.
 

b) New Case
*6 Sparta also argues allowing Copart to amend the 
complaint will result in an entirely new case, which will 
require discovery into new and unrelated matters. Courts 
have found amendment renders an entirely new case 
where amendment requires relitigation of issues already 
extensively litigated in a prior state court action, see 
Jackson v. Bank of Hawaii, 902 F.2d 1385, 1388 (9th Cir. 
1990); where the movant changed its litigation theory 
without explanation, see AmerisourceBergen Corp. v. 
Dialysist West, Inc., 465 F.3d 946, 953 (9th Cir. 2006); 
Khan v. Recon Trust Co., No. 12-01107, 2014 WL 
5585345, at *4 (N.D. Cal. Nov. 3, 2014), Guevara v. 
Marriott Hotel Servs. Inc., No. 10-5347, 2013 WL 
6172983, at *6 (N.D. Cal. Nov. 25, 2013); or where the 
movant had not previously read the statutory language 
relevant to a case, see Ascon Props., Inc. v. Mobil Oil Co., 
866 F.2d 1149, 1161 (9th Cir. 1989). This case does not 
fall into any of these categories, however.
 
Furthermore, the court can offset this consideration by 
extending the deadline for Sparta to conduct the necessary 
discovery on the new claims. Extending deadlines for 
discovery, in light of information a party learns through 
discovery, is not the type of prejudice that precludes 
amendment. See Fru-Con Constr. Corp., 2006 WL 
3733815, at *5; Lopez v. Comcast Cable Commc’n Mgmt. 
LLC, 2016 U.S. Dist. LEXIS 5517 (N.D. Cal. Jan. 15, 

2016) (court granted leave to amend where continuance of 
discovery deadlines would eliminate possible prejudice to 
defendant).
 

c) Prejudice to New Defendants
“Amending a complaint to add a party poses an especially 
acute threat of prejudice to the entering party.” DCD 
Programs, 833 F.2d at 187 (finding no prejudice where 
pretrial conference had not been scheduled and no trial 
date was pending). As noted, the parties have engaged in 
extensive discovery with a Scheduling Order already 
issued and amended multiple times, and the dispositive 
motion deadline looming. The court finds the addition of 
new parties at this stage would create some prejudice for 
the new defendants if it were not for the ability to modify 
the schedule in the interest of fairness.
 

3. Futility of Amendment
“The party opposing amendment [also] bears the burden 
of showing...futility of amendment.” Eminence Capital, 
316 F.3d at 1052. Sparta provides no argument with 
respect to whether an amendment would be futile. The 
court finds Sparta has not carried its burden on this 
element.
 

4. Summary
The court finds Copart is not moving for leave to amend 
in bad faith or with undue delay. Sparta has not carried its 
burden to show amendment would be futile. Though 
Sparta and the potential new defendants may experience 
some prejudice, the new claims implicate both Sparta and 
the new defendants, allegedly Sparta’s parent companies. 
Mot. at 6. Any prejudice Sparta may suffer as a result of 
the amendment is outweighed by the prejudice Copart 
may suffer if its motion for leave to amend is denied. See 
James ex rel. James Ambrose Johnson, Jr., 1999 Trust v. 
UMG Recordings, Inc., No. 11-1613 SI, 2012 WL 
4859069, at *2 (N.D. Cal. Oct. 11, 2012) (“If a court is to 
deny leave to amend on grounds of undue prejudice, the 
prejudice must be substantial.”). And as noted, any 
prejudice can be offset by modifying the schedule of the 
case.
 

V. CONCLUSION
The court DENIES Sparta’s Request to Seal WITHOUT 
PREJUDICE. The court GRANTS Copart’s Motion for 
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Leave to Amend and VACATES all currently set dates. 
The Third Amended Complaint is to be filed on the 
docket in the form proposed within seven (7) days of this 
order. If the case does not settle at the settlement 
conference being convened by the magistrate judge, 
which this court approves, the parties shall submit a joint 
status report proposing a prospective schedule for the case 
within twenty-one (21) days of the conclusion of the 
settlement conference. This order resolves ECF Nos. 82, 

83.
 
*7 IT IS SO ORDERED.
 

All Citations

Not Reported in Fed. Supp., 2016 WL 3126108

Footnotes

1 ECF docket citations are to this case unless otherwise specified.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, S.D. California.

Mark COVERT, Plaintiff,
v.

CITY OF SAN DIEGO; Officer C. 
Bernard; Officer Crawford, Defendants.

Case No.: 15-CV-2097-AJB (WVG)
|

Signed 12/06/2016

Attorneys and Law Firms

Frank James Polek, Frank Polek, Attorney at Law, San 
Diego, CA, for Plaintiff.

Pamela Chalk, Office of the City Attorney, San Diego, 
CA, for Defendants.

(1) ORDER GRANTING DEFENDANTS’ 
UNOPPOSED MOTION TO FILE DOCUMENTS 
UNDER SEAL

(2) ORDER GRANTING PLAINTIFF’S MOTION 
FOR LEAVE TO AMEND; AND

(3) ORDER DENYING DEFENDANTS’ MOTION 
FOR JUDGMENT ON THE PLEADINGS AS MOOT

Hon. Anthony J. Battaglia, United States District Judge

*1 Presently before the Court are various motions. 
Pursuant to Local Rule 7.1.d.1, the Court finds these 

motions suitable for determination on the papers and 
without oral argument. For the reasons set forth more 
fully below, the Court GRANTS Defendants’ motion to 
file documents under seal, and GRANTS Plaintiff’s 
motion for leave to amend his complaint. Thus, 
Defendants’ motion for judgment on the pleadings is 
DENIED AS MOOT.
 

I. BACKGROUND
The following facts are taken from Plaintiff’s complaint 
and construed as true for the limited purpose of resolving 
the pending motions. See McGlinchy v. Shell Chem. Co., 
845 F.2d 802, 810 (9th Cir. 1988).
 
Plaintiff Mark Covert (“Plaintiff”) is a fifty-six year old 
retired Navy SEAL. (Doc. No. 1 ¶ 9.) As a result of a 
training accident while in the Navy, Plaintiff suffers from 
severe depression and Post Traumatic Stress Disorder 
(“PTSD”). (Id.) Plaintiff also suffers from other health 
issues including skin cancer and herniated discs in his 
back. (Id.) Defendants Bernard and Crawford 
(collectively referred to as “Defendants”) are individuals 
residing in this district, and based on information and 
belief, employed by the City of San Diego as police 
officers. (Id. ¶¶ 5-6.)
 
The events leading up to Plaintiff’s complaint are as 
follows. On March 1, 2015, Plaintiff went to the Veterans 
Affairs (“V.A.”) Hospital because he was feeling 
depressed. (Id. ¶ 11.) Plaintiff was treated and then sent 
home on the same day. (Id.) On March 2, 2015, Plaintiff 
returned to the V.A. Hospital to undergo a scheduled skin 
removal procedure for his skin cancer. (Id.¶ 12.) Plaintiff 
informed the hospital that due to the length and pain 
involved with this procedure, he didn’t think he could go 
through with the surgery that day. (Id.) The hospital staff 
agreed to reschedule Plaintiff’s appointment and he then 
returned home. (Id.)
 
After Plaintiff left the hospital, Dawn Miller1, contacted 
the police and requested a welfare check on Plaintiff. (Id. 
¶ 13.) Defendants arrived at Plaintiff’s home on the same 
day to check on him. (Id. ¶ 14.) At the time, Plaintiff’s 
two daughters were at home and his son was at school. 
(Id.) After Plaintiff let Defendants into his home, 
Defendants stayed to talk to Plaintiff about his health and 
his children. (Id.¶¶ 14, 16.)
 
During the conversation, one of the two Defendants 
requested that Plaintiff be examined by a doctor. (Id. ¶ 
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17.) Plaintiff responded that he would go with them, 
however, he needed to make a call so that someone could 
pick up his son at school. (Id. ¶ 18.) Allegedly, 
Defendants told Plaintiff that he would not be able to call 
anyone, but that a police car would go to pick up his son. 
(Id.) Plaintiff repeatedly told Defendants that he did not 
want a police car to pick up his son, when he was 
suddenly grabbed and thrown to the floor. (Id. ¶ 19.) As 
Plaintiff fell, Plaintiff’s head hit the edge of a coffee table 
resulting in a gash to his head. (Id.) While Plaintiff was 
being restrained on the floor, Plaintiff states that one of 
the Defendants placed his foot or knee on Plaintiff’s back 
causing immense pain to a pre-existing back injury. (Id. ¶ 
20.) During the altercation, Defendants also discharged 
their tasers on Plaintiff causing two visible burn marks on 
his torso. (Id. ¶ 21.)
 
*2 Later, additional officers arrived on the scene as well 
as paramedics. (Id. ¶ 22.) Upon arrival, a senior officer 
had to remind other officers that their body cameras 
should be turned on. (Id.) Plaintiff was then taken out of 
his home on a gurney with four-point restraints on, while 
his daughters watched. (Id.) After being removed from his 
home, Plaintiff was transferred to University of California 
San Diego Medical Center where he was held until 
approximately 11:00 PM. (Id.¶ 23.) While at the hospital, 
Plaintiff received X-Rays and discovered that he had two 
broken ribs as a result of the incident in his home. (Id.)
 
Plaintiff instituted this action on September 20, 2015, 
stating four causes of action: (1) Violations of 42 U.S.C. § 
1983; (2) Violations of California Civil Code § 52.1; (3) 
Battery; and (4) Negligence. (Id. at 5-7.)2 A protective 
order signed by Magistrate Judge Gallo was ordered on 
January 5, 2016. (Doc. No. 12.) On June 1, 2016, a joint 
motion to extend discovery deadlines, (Doc. No. 13), was 
granted on June 3, 2016. (Doc. No. 14.) On August 26, 
2016, another joint motion to extend discovery deadlines, 
(Doc. No. 16), was denied on the same day. (Doc. No. 
17.) On September 19, 2016, Judge Gallo granted a joint 
motion to continue the mandatory settlement conference 
to October 28, 2016. (Doc. No. 20.)
 
On October 26, 2016, Defendants filed a motion for 
judgment on the pleadings, a request for judicial notice, 
and a motion to file documents under seal. (Doc. Nos. 21, 
22.) Plaintiff did not file an opposition to Defendants’ 
motion to file documents under seal. Defendants’ motion 
for judgment on the pleadings was fully briefed on 
November 16, 2016. (Doc. No. 32.)
 

II. LEGAL STANDARD

A. Judgment on the Pleadings
The standard for assessing a Rule 12(c) motion for 
judgment on the pleadings is the same as the standard for 
a Rule 12(b)(6) motion to dismiss. See Enron Oil Trading 
& Trans. Co. v. Walbrook Ins. Co., Ltd., 132 F.3d 526, 
529 (9th Cir. 1997). In considering a motion for judgment 
on the pleadings, a court must accept as true all material 
allegations in the complaint and must construe those 
allegations in the light most favorable to the plaintiff. 
Austad v. United States, 386 F.2d 147, 149 (9th Cir. 
1967). Judgment on the pleadings is proper when the 
moving party “clearly establishes” on the face of the 
pleadings that “no material issue of fact remains to be 
resolved and that it is entitled to judgment as a matter of 
law.” Doleman v. Meiji Mut. Life Ins. Co., 727 F.2d 1480, 
1482 (9th Cir. 1984). Thus, the defendant is “not entitled 
to judgment on the pleadings if the complaint raises issues 
of fact, which, if proved, would support recovery.” 
Casiano v. Deutsche Bank Nat. Trust Co., No. EDCV 
09-2124 DOC (OPx), 2011 WL 836659, at *2 (C.D. Cal. 
Feb. 28, 2011).
 

B. Motions to Seal
Courts have historically recognized a “general right to 
inspect and copy public records and documents, including 
judicial records and documents.” Nixon v. Warner 
Commc’ns, Inc., 435 U.S. 589, 597 & n.7 (1978). “Unless 
a particular court record is one ‘traditionally kept secret,’ 
a ‘strong presumption in favor of access’ is the starting 
point.” Kamakana v. City & Cnty. of Honolulu, 447 F.3d 
1172, 1178 (9th Cir. 2006) (quoting Foltz v. State Farm. 
Mut. Auto. Ins. Co., 331 F.3d 1122, 1135 (9th Cir. 2003)). 
In order to overcome this strong presumption, a party 
seeking to seal a judicial record must articulate 
justifications for sealing that outweigh the public policies 
favoring disclosure. See Kamakana, 447 F.3d at 
1178-1179. In turn, the court must “conscientiously 
balance[ ] the competing interests of the public and the 
party who seeks to keep certain judicial records secret.” 
Id. at 1179 (quoting Foltz, 331 F.3d at 1135) (internal 
quotation marks omitted). “After considering these 
interests, if the court decides to seal certain judicial 
records, it must ‘base its decision on a compelling reason 
and articulate the factual basis for its ruling, without 
relying on hypothesis or conjecture.’ ” Id. (quoting 
Hagestad v. Tragesser, 49 F.3d 1430, 1434 (9th Cir. 
1995)).
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*3 However, where the material is, at most, “tangentially 
related to the merits of [the] case,” the request to seal may 
be granted on a showing of “good cause.” Ctr. For Auto 
Safety v. Chrysler Grp., LLC., 809 F.3d 1092, 1101 (9th 
Cir. 2016). Furthermore, because the “good cause” 
standard derives from Rule 26(c) of the Federal Rules of 
Civil Procedure, application of the “strong presumption of 
access to documents a court has already decided should 
be shielded from the public” is similarly inappropriate as 
it “would surely undermine, and possibly eviscerate, the 
broad power of the district court to fashion protective 
orders....” Id. at 1097 (quoting Phillips ex rel. Estates of 
Byrd v. Gen. Motors Corp., 307 F.3d 1206, 1213 (9th Cir. 
2002)).
 

III. DISCUSSION

A. Motion to Seal
Here, Defendants seek to seal portions of Defendants’ 
memorandum of points and authorities, and Exhibits 2-32 
attached to the pleading entitled “Defendants’ Notice of 
Lodgment Re: Exhibits 2-17, [18-32], Submitted In 
Support of Their Notice of Motion And Motion For 
Judgment On The Pleadings And Request For Related 
Relief.” (Doc. No. 22-2 at 2.) Defendants argue that 
compelling reasons exist to grant Defendants’ request as 
the materials they wish to seal contain confidential and 
private information regarding Plaintiff, his children, and 
Defendants. (Id. at 4-5.)
 
For these reasons, the Court agrees with Defendants. The 
documents and exhibits at issue make direct references to 
Plaintiff’s and his daughters’ personal identification 
numbers such as Plaintiff’s social security number, as 
well as discussions regarding Plaintiff’s mental health, 
communications with mental health providers, and 
intimate discussions regarding Plaintiff’s family life. 
Release of this information to the public could potentially 
embarrass or injure the Defendant and his family. See 
Seals v. Mitchell, No. CV 04-3764 NJV, 2011 WL 
1233650, at *2 (N.D. Cal. Mar. 30, 2011). Moreover, 
balancing the need for the public’s access to information 
regarding Plaintiff’s mental health condition, and Plaintiff 
and his family’s personal matters weighs strongly in favor 
of sealing. Accordingly, the Court finds that compelling 
reasons exist to seal Defendants’ memorandum of points 
and authorities, and Exhibits 2-32. Thus, Defendants’ 
motion to seal is GRANTED.

 

B. Leave to Amend
In the interests of judicial economy, the Court next turns 
to Plaintiff’s request for leave to amend his complaint. In 
Plaintiff’s opposition to Defendants’ motion for judgment 
on the pleadings, Plaintiff states that he seeks leave to 
amend his complaint to allege additional contentions 
regarding the amount of time he was tasered, that 
Defendants on the scene deliberately turned off their body 
worn cameras to conceal their alleged violations of 
Plaintiff’s civil rights, and to remove three of his causes 
of action: (1) violations of California Civil Code § 52.1; 
(2) battery; and (3) negligence. (Doc. No. 30 at 4.) In 
response, Defendants state that Plaintiff is trying to 
prejudice Defendants by changing his theories of liability 
at this late date, thus precluding them from conducting 
discovery. (Doc. No. 32 at 11.)
 
Federal Rule of Civil Procedure 15 mandates that leave to 
amend “be freely given when justice so requires.” Fed. R. 
Civ. P. 15(a). “This policy is to be applied with extreme 
liberality.” Eminence Capital, LLC, v. Aspeon, Inc., 316 
F.3d 1048, 1051 (9th Cir. 2003). In Foman v. Davis, the 
Supreme Court offered several factors for district courts 
to consider when deciding whether to grant a motion to 
amend under Rule 15(a):

*4 In the absence of any apparent or declared 
reason—such as undue delay, bad faith or dilatory 
motive on the part of the movant, repeated failure to 
cure deficiencies by amendments previously allowed, 
undue prejudice to the opposing party by virtue of 
allowance of the amendment, futility of amendment, 
etc.—the leave sought should, as the rules require, be 
freely given.

371 U.S. 178, 182 (1962). “Absent prejudice, or a strong 
showing of any of the remaining Foman factors, there 
exists a presumption under Rule 15(a) in favor of granting 
leave to amend.” Eminence Capital, LLC, 316 F.3d at 
1052. See Griggs v. Pace Am. Group Inc., 170 F.3d 878, 
880 (9th Cir. 1999) (“In conducting this five-factor 
analysis, the court must grant all inferences in favor of 
allowing amendment.”). The Court will now turn to each 
factor to determine if leave to amend should be granted.
 

i. Undue Delay

Defendants state that Plaintiff had access to the BWCV in 
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2015, but made no attempt to amend his complaint at that 
time. (Doc. No. 32 at 11.) In addition, Defendants argue 
that Plaintiff’s request for leave to amend comes after the 
deadline of February 29, 2016, set by Magistrate Judge 
Gallo. (Id.) Undue delay is delay that “prejudices the 
nonmoving party or imposes unwarranted burdens on the 
court.” Davis v. Powell, 901 F. Supp. 2d 1196, 1212 (S.D. 
Cal. 2012). Considerable delay with no reasonable 
explanation is relevant where a proposed amendment 
would cause prejudice to the other party or would 
significantly delay resolution of the case. See Jackson v. 
Bank of Hawaii, 902 F.2d 1385, 1388 (9th Cir. 1990). 
Moreover, in assessing timeliness, a court “do[es] not 
merely ask whether a motion was filed within the period 
of time allotted by the district court in a Rule 16 
scheduling order.” AmerisourceBergen Corp. v. Dialysist 
West., Inc., 465 F.3d 946, 953 (9th Cir. 2006).
 
In support of his motion for leave to amend, Plaintiff 
contends that the new allegations that Plaintiff was 
tasered for thirteen seconds and that Defendants turned 
over their body worn camera videos (“BWCV”) was not 
learned until the City of San Diego produced its 
discovery. (Doc. No. 30 at 13.) The Court first notes that 
Plaintiff’s request for leave to amend comes over a year 
after Plaintiff instituted this action. (Doc. No. 1.) 
However, though Plaintiff has made his request at a later 
stage in the litigation process, the Court finds that it is not 
entirely clear when Plaintiff possessed all of the discovery 
necessary to supplement his claims and legal theories. 
Defendants state that Plaintiff’s counsel reviewed the 
BWCV on November 17, 2015, (Doc. No. 32 at 11), but 
Plaintiff is silent on the matter. See Jackson v. Bank of 
Hawaii, 902 F.2d 1385, 1388 (9th Cir. 1990) (“Relevant 
to evaluating the delay issue is whether the moving party 
knew or should have known the facts and theories raised 
by the amendment in the original pleading.”).
 
Nevertheless, though Defendants accurately state that 
Plaintiff is bringing this motion after several discovery 
deadlines have passed, the Court finds Defendants’ 
argument that they will be prejudiced by this delay to be 
unavailing. As of the date of this order, a trial date has not 
yet been set, and the last day to file pretrial motions is set 
for December 23, 2016. (Doc. No. 14 at 1-2.) See Texaco, 
Inc. v. Ponsoldt, 939 F.2d 794, 798-99 (9th Cir. 1991) 
(denial of leave to amend was proper where litigant did 
not move to amend until “eight months after the district 
court granted summary judgment against it, and nearly 
two years after filing the initial complaint.” Additionally, 
Plaintiff “waited until discovery was over, just four and a 
half months before the trial date, before moving to amend 
its complaint.”). Furthermore, delay alone is insufficient 
to deny leave to amend. United States v. Webb, 655 F.2d 

977, 980 (9th Cir. 1981); see also Jackson, 902 F.2d at 
1388 (“In the absence of another basis for denying leave 
to amend, such as undue prejudice or bad faith, courts 
have generally granted leave to litigants even though they 
should have anticipated ‘the facts and theories raised by 
the amendment’ at an earlier stage in the litigation....”). 
Accordingly, the Court turns to the remaining factors to 
determine if leave to amend should be granted.
 

ii. Bad Faith

*5 In the context of a motion for leave to amend, “bad 
faith” means acting with the intent to deceive, harass, 
mislead, delay, or disrupt. Cf. Leon v. IDX Sys. Corp., 464 
F.3d 951, 961 (9th Cir. 2006). Defendants make no overt 
arguments regarding whether or not Plaintiff’s motion is 
being brought in bad faith.
 

iii. Prejudice

Defendants argue that they will be prejudiced if Plaintiff 
is granted leave to amend, as amendment will preclude 
them from conducting discovery. (Doc. No. 32 at 11.) 
Prejudice, in the context of a motion to amend, means 
“undue difficulty in prosecuting a lawsuit as a result of a 
change of tactics or theories on the part of the other 
party.” Amersham Pharmacia Biotech, Inc. v. 
Perkin-Elmer Corp., 190 F.R.D. 644, 648 (N.D. Cal. 
2000). The prejudice inquiry carries the “greatest weight” 
among the five factors. Eminence Capital, LLC, 316 F.3d 
at 1052.
 
Here, Plaintiff wishes to amend his complaint to introduce 
new allegations to support his claims. Specifically, 
Plaintiff wishes to introduce his contentions that he was 
tasered for a full thirteen seconds, when a standard taser 
cycle lasts for only five seconds, that Defendants’ body 
cameras turned off during the altercation, and that 
Defendants’ use of excessive force happened during the 
time the cameras were off. (Doc. No. 30 at 5, 6.)
 
The Court finds that these new theories and allegations 
Plaintiff proposes to use in his amended complaint are not 
an extreme or fundamental departure from the claims 
already present in Plaintiff’s original complaint. For 
instance, the Court highlights that Plaintiff refers to the 
BDCV, and states that he was tasered in his original 
complaint. (Doc. No. 1 ¶¶ 21, 22.) Moreover, Plaintiff 
makes the claim that a “senior officer had to remind the 
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other officers that their body cameras should be turned 
on.” (Id. ¶ 22.) Accordingly, as Plaintiff’s new allegations 
are related to the claims already present in Plaintiff’s 
original complaint, the Court does not find it substantially 
prejudicial to Defendants to grant Plaintiff leave to 
amend. See Mayeaux v. Louisiana Health Service and 
Indem. Co., 376 F.3d 420, 427 (5th Cir. 2004) (finding 
that when an amendment merely incorporates alternative 
theories using existing facts, it falls safely within Rule 
15(a)’s policy of promoting litigation on the merits over 
procedural technicalities); see also Webb, 655 F.2d at 980 
(mere addition of new claims in motion for leave to 
amend insufficient to support denial under Rule 15). 
Furthermore, though Plaintiff does not make a reference 
as to the length in time he was tasered, the Court is 
unwilling to believe that Defendants will have to 
extensively change their defense, undertake a 
significantly new course of argument, or engage in 
substantial new discovery if Plaintiff is granted leave to 
amend to add the amount of time he was allegedly 
tasered. See Morongo Band of Mission Indians v. Rose, 
893 F.2d 1074, 1079 (9th Cir. 1990) (finding that leave to 
amend was properly denied as the addition of new federal 
claims were a radical shift from the original complaint).
 
Moreover, Plaintiff is not requesting that an entirely new 
cause of action be added at this stage of litigation. See 
Fresno Unified School Dist. v. K.U. ex rel. A.D.U., 980 F. 
Supp. 2d 1160, 1178 (E.D. Cal. 2013) (finding that the 
substitution of three new claims fundamentally altered the 
nature of the case and thus leave to amend was denied); 
see also Texaco, Inc., 939 F.2d at 798–99 (affirming 
denial of leave to where defendant would have been 
unreasonably prejudiced by addition of numerous new 
claims only four months before trial). Accordingly, 
finding that Defendants would not be substantially 
prejudiced by granting Plaintiff leave to amend his 
complaint, this factor weighs in favor of amendment. See 
DCD Programs, Ltd. v. Leighton, 833 F.2d 183, 186 (9th 
Cir. 1987) (“[L]iberality in granting leave to amend is not 
dependent on whether the amendment will add causes of 
action or parties. It is, however, subject to the 
qualification that amendment of the complaint does not 
cause the opposing party undue prejudice.”).
 

iv. Futility
*6 A court may deny leave to amend if the proposed 
amendment is futile or would be subject to dismissal. See 
Carrico v. City & Cnty. of San Francisco, 656 F.3d 1002, 
1008 (9th Cir. 2011). The test of futility “is identical to 
the one used when considering the sufficiency of a 
pleading challenged under Rule 12(b)(6).” Miller v. 
Rykoff-Sexton, Inc., 845 F.2d 209, 214 (9th Cir. 1988). 

Defendants do not argue that Plaintiff’s amendment 
would be futile.
 

v. Previous Amendments
A district court’s discretion to deny amendment is 
especially broad when the court has already given a 
plaintiff one or more opportunities to amend. Chodos v. 
West Publ’g Co. Inc., 292 F.3d 992, 1003 (9th Cir. 2002). 
In the present matter, Plaintiff has not filed any previous 
amendments. Accordingly, this factor weighs in favor of 
granting leave to amend.
 
As a result, finding that Defendants would not be unfairly 
prejudiced, and that this would be Plaintiff’s second 
amended complaint, the Court finds it appropriate to 
GRANT Plaintiff’s motion for leave to amend.
 

IV. CONCLUSION
As the Court has decided to grant Plaintiff leave to 
amend, Defendants’ motion for judgment on the pleadings 
is now moot. See Zoe Marketing, Inc. v. Impressons, LLC, 
Case No. 14cv1881 AJB (WVG), 2015 WL 12216340, at 
*4 (S.D. Cal. Apr. 9, 2015); see also Adams v. Kraft, No. 
10-CV-00602-LHK, 2010 WL 4939440, at *5 (N.D. Cal. 
Nov. 30, 2010).
 
On a final note, the Court re-emphasizes that it is within 
its discretion to grant Plaintiff’s request for leave to 
amend. See Swanson v. U.S. Forest Serv., 87 F.3d 339, 
343 (9th Cir. 1996) (the decision to grant or deny leave to 
amend is within the trial court’s discretion). However, the 
Court understands Defendants’ reservations in granting 
leave to amend at this stage in the litigation process. Thus, 
if Defendants believe they will need additional time for 
discovery, the Court directs Defendants to contact 
Magistrate Judge Gallo’s chambers to discuss extending 
deadlines.
 
Moreover, the Court notes that it customarily asks parties 
to adhere to the discovery deadlines set by the Court. 
However, in the present matter, the Court believes that if 
it denies Plaintiff’s request for leave to amend at this 
stage due to a technical forfeiture, the Court would 
unjustifiably prevent a litigation on its merits. As a result, 
the interests of justice finds that balancing Plaintiff’s right 
to litigate his claims against strict adherence to the 
scheduling order, weighs heavily in allowing Plaintiff the 
right to amend his complaint. However, the Court 
cautions Plaintiff that no further delay in this case will be 
entertained and that adherence to future deadlines set by 
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the Court will be rigorously followed.
 
As a result, for the reasons set forth more fully above, 
Defendants’ motion to seal is GRANTED and Plaintiff’s 
motion for leave to amend is GRANTED. Accordingly, 
Defendants’ motion for judgment on the pleadings is 
DENIED AS MOOT. Plaintiff has fourteen (14) days 
from the date of this order to amend his complaint. If 
Plaintiff chooses not to amend, his complaint may be 
dismissed with prejudice. If Plaintiff files an amended 
complaint, the Court will deem all material allegations 

denied and all affirmative defenses plead for efficiency. 
Defendants may, of course, otherwise respond if they 
wish.
 

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2016 WL 7117364

Footnotes

1 The Complaint does not allege who Dawn Miller is or what her position is at the V.A. Hospital. (Doc. No. 1 ¶ 13.)

2 Page numbers are in reference to the automatically generated CM/ECF page numbers and not the numbers on the original 
document.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, C.D. California.

CTC CABLE CORPORATION, Plaintiff(s),
v.

MERCURY CABLE & ENERGY, LLC, 
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Case No. SACV 09–261 DOC (MLGx)
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Signed 10/18/2010
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ORDER ORDER GRANTING PLAINTIFF’S 
SECOND MOTION FOR LEAVE TO FILE 
SECOND AMENDED COMPLAINT

DAVID O. CARTER, United States District Judge

*1 Before the Court is Plaintiff CTC Cable Corporation 
(“CTC”)’s Second Motion for Leave to File Its Second 
Amended Complaint (“SAC”) against Mercury Cable & 
Energy, LLC (“Mercury”). After considering the moving 
and opposing papers, the Court GRANTS CTC’s Motion 
for Leave to File Its SAC.
 

I. Background
This case involves allegations of patent infringement 
related to the production of cores used for electrical 
transmission lines. See Mercury Memorandum in 
Opposition to Plaintiff’s Second Motion for Leave to File 
Second Amended Complaint (“Mercury Opp.”), at 1–2. In 
August, 2009, the Court stayed the proceeding so that 
CTC’s patents could be reexamined. The Court lifted the 
stay in March 2010, and on June 8, 2010 CTC received its 
final patent reexamination certificates. Memorandum in 
Support of Plaintiff’s Second Motion for Leave to File 
SAC (“CTC Memo”) at 14–15. Roughly two weeks later, 
CTC filed its first motion for leave to amend. Id. The 
Court denied without prejudice CTC’s motion for leave to 
amend, with instructions for it to provide more detail 
about the reasons it sought to add additional defendants. 
CTC now presents this Second Motion seeking leave to 
file its SAC.
 

II. Discussion
Generally, leave to amend a pleading “shall be freely 
given when justice so requires.” Fed. R. Civ. P. 15(a). 
Leave to amend lies within the sound discretion of the 
trial court, which “must be guided by the underlying 
purpose of Rule 15 to facilitate decisions on the merits, 
rather than on the pleadings or technicalities.” United 
States v. Webb, 655 F.2d 977, 979 (9th Cir. 1981). Thus, 
Rule 15’s policy of favoring amendments to pleadings 
should be applied with “extreme liberality.” Id. (citation 
omitted); see Ascon Properties, Inc. v. Mobil Oil Co., 866 
F.2d 1149, 1160 (9th Cir. 1989).
 
The United States Supreme Court has identified four 
factors relevant to whether a motion for leave to amend 
should be denied: undue delay, bad faith or dilatory 
motive, futility of amendment, and prejudice to the 
opposing party. Foman v. Davis, 371 U.S. 178, 182, 83 S. 
Ct. 227, 230 (1962). The Ninth Circuit holds that these 
factors are not of equal weight; specifically, “delay alone 
no matter how lengthy is an insufficient ground for denial 
of leave to amend.” Webb, 655 F.2d at 980; accord 
Bowles v. Reade, 198 F.3d 752, 758 (9th Cir. 1999). The 
most important factor is whether amendment would 
prejudice the opposing party. Howey v. United States, 481 
F.2d 1187, 1190 (9th Cir. 1973). Futility of amendment 
can, by itself, justify denial of a motion for leave to 
amend. Bonin v. Calderon, 59 F.3d 815, 845 (9th Cir. 
1995). A proposed amended pleading is futile “only if no 
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set of facts can be proved under the amendment to the 
pleadings that would constitute a valid and sufficient 
claim or defense.” Miller v. Rykoff–Sexton, Inc., 845 F.2d 
209, 214 (9th Cir. 1988).
 
In its Motion, CTC has demonstrated that, based on the 
Foman factors, it should be given leave to amend, as it 
has addressed the Court’s previous concerns about 
granting it leave to amend under Rule 15. In its previous 
Order denying CTC’s motion for leave to amend, the 
Court took issue with CTC’s failure to justify why it had 
not added its proposed additional defendants earlier and 
directed CTC to address the Foman factors. In the present 
motion, CTC has explained that it did not learn of the 
conduct giving rise to its claims against the additional 
defendants until the Spring of 2010, when it took 
depositions of Mercury’s CEO and President. CTC Memo 
at 1; 3–5. Thus, there was no bad faith or dilatory motive 
on CTC’s part. Furthermore, the delay was not undue, as 
CTC had only just recently learned of the infringing 
activities and alter ego characterizations that led to its 
addition of new defendants. See CTC Memo, at 16. The 
allegations against the additional defendants are also not 
futile, as each additional defendant is alleged to have been 
involved in infringing CTC’s patents. Though Mercury 
argues that the addition is futile because a claim patent 
infringement must necessarily involve action inside the 
United States, see Mercury Opp., at 11–12, the question 
of where the infringement occurred is a factual 
determination and a reasonable inference can certainly be 
made that conduct amounting to patent infringement 
occurred. Finally, and most significantly, CTC’s proposed 
amendments would not result in undue prejudice to 
Mercury or the new defendants. As CTC correctly notes, 
the case is at an early enough stage that the addition of 
new defendants should not burden or complicate the case. 
Id. at 19.
 
*2 In order to add new defendants, CTC must also meet 
the permissive joinder tests of Rule 20: it must show that 
it is asserting a “right to relief ... relating to or arising out 
of the same transaction or occurrence or series of 
transactions or occurrences” as well as a “question of law 
or fact common to all parties” that has arisen. Fed. R. Civ. 
P. 20(a)(2). CTC has met both prongs of the test. The 
right to relief against the additional corporate defendants 
arises from the same transactions or occurrences as each 
of the additional corporate defendants CTC seeks to add 
is accused of being involved in the infringement through 

the manufacture, sale, use, or importation of Mercury’s 
infringing conductor. Similarly, the individual defendants 
are alleged to have been involved in the infringement of 
CTC’s patents through direct or induced infringement or 
as alter egos and are therefore alleged to be personally 
liable. See CTC Memo, at 6–13; see also Orthokinetics, 
Inc. v. Safety Travel Chairs, Inc., 806 F.2d 1565, 1579 
(Fed. Cir. 1986). Because each of these defendants is 
alleged to have infringed CTC’s patents, common issues 
of law and fact are implicated.
 
The Court must also consider “whether the permissive 
joinder of a party will comport with the principles of 
fundamental fairness.” Desert Empire Bank v. Ins. Co. of 
North Am., 623 F.2d 1371, 1375 (9th Cir. 1980). CTC 
alleges alter ego liability against the additional individual 
defendants, claiming that they created multiple “shell” 
entities in an attempt to evade personal liability for any 
wrongdoings. CTC Memo, at 10. Though Mercury 
contests the legitimacy of CTC’s allegations of alter egos, 
see Mercury Opp., at 15–18, CTC details its many reasons 
for believing these corporate entities to be “shells,” based 
on its investigation and depositions of the proposed 
defendants. See id. at 11–13. As a result, it explains that it 
must “pierce the corporate veil” and hold the proper 
parties liable. Id. at 13. The Court finds that adding these 
defendants will promote fairness. The Court further holds 
that, having addressed the Court’s expressed concerns that 
led it to deny CTC’s previous motion for leave to amend, 
CTC’s second Motion has satisfied the Court.
 

III. Disposition
For the foregoing reasons, the Court hereby GRANTS 
Plaintiff CTC’s Second Motion for Leave to File Second 
Amended Complaint.
 
The Clerk shall serve this minute order on all parties to 
the action.
 
IT IS SO ORDERED.
 

All Citations

Not Reported in Fed. Supp., 2010 WL 11520676

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court,

E.D. California.

Albert George CURTIS, Plaintiff,
v.

HOME DEPOT U.S.A., INC., et al., 
Defendants.
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ORDER GRANTING PLAINTIFF’S MOTION TO 
AMEND COMPLAINT

GARY S. AUSTIN, United States Magistrate Judge.

I.

BACKGROUND

*1 Plaintiff Albert George Curtis (“Plaintiff”) brought this 
action against Defendants Home Depot U.S.A., Inc. and 

HD Development of Maryland, Inc. (“Defendants”) under 
Title III of the Americans with Disabilities Act of 1990 
(“ADA”), 42 U.S.C. § 12101, et seq ., and related 
California disability laws. Plaintiff, who is physically 
disabled and uses a wheelchair, alleges that he visited a 
Home Depot store (“Store”) owned and/or operated by 
Defendants, on several occasions. Doc. 2, ¶¶ 7–10. Each 
time, his full and equal enjoyment of the facilities, goods 
and services offered by the Store was allegedly impeded 
by the lack of an accessible travel route from the 
designated disabled parking space to the Store’s entrances 
in violation of the ADA. Doc. 2, ¶ 10. Plaintiff seeks, 
inter alia, an injunction under the ADA requiring the 
Store to remove barriers to access related to his disability 
and monetary damages pursuant to provisions of 
California law. Doc. 2 at 8.
 
Pending before the Court is Plaintiff’s motion to amend 
his original complaint pursuant to Federal Rule of Civil 
Procedure 15(a). Plaintiff seeks to amend his complaint to 
include allegations that the Store has additional barriers to 
access related to Plaintiff’s disabilities beyond those 
identified in the original complaint. Doc. 18–2, ¶ 11. 
Plaintiff’s original complaint included only barriers that 
Plaintiff personally encountered when visiting the Store. 
Doc. 2. ¶ 10. The additional barriers Plaintiff now seeks 
to include were identified pursuant to a site-inspection 
conducted after the filing of the original complaint. Doc. 
18–1 at 2.
 
Plaintiff filed his original complaint on July 24, 2013. 
Doc. 2. The Court’s scheduling order thereafter set a 
deadline of January 10, 2014 for any amendments to the 
pleadings. Doc. 17. Plaintiff filed the instant motion to 
amend the complaint on January 10, 2014. Doc. 18. 
Defendants filed an opposition on January 31, 2014. Doc. 
20. Plaintiff filed a reply on February 7, 2014. Doc. 23. 
The matter was set for hearing on March 7, 2014, but was 
taken under submission on the papers pursuant to Local 
Rule 230(g).
 
For the reasons set forth below, Plaintiff’s motion for 
leave to file a first amended complaint is GRANTED.
 

II.
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LEGAL STANDARD

Rule 15 of the Federal Rules of Civil Procedure governs 
amendments to pleadings. Rule 15 provides that a 
complaint may be amended as a matter of course within 
21 days after serving it or 21 days after service of a 
responsive pleading. Fed.R.Civ.P., Rule 15(a)(1)(A) and 
(B). Rule 15 further provides that “[i]n all other cases, a 
party may amend its pleading only with the opposing 
party’s written consent or the court’s leave. The Court 
should freely give leave when justice so requires.” 
Fed.R.Civ.P., Rule 15(a)(2). As a general matter, courts 
apply Rule 15(a) with “extreme liberality.” Eminence 
Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 1051 (9th 
Cir.2003); also see DCD Programs Ltd. v. Leighton, 833 
F.2d 183, 186 (9th Cir.1987) ( “[r]ule 15’s policy of 
favoring amendments to pleadings should be applied with 
extreme liberality”) (parentheses in original, internal 
quotation marks omitted).
 
*2 In determining whether to grant leave to amend, courts 
consider a number of factors identified by the Supreme 
Court in Foman v. Davis, 371 U.S. 178, 83 S.Ct. 227, 9 
L.Ed.2d 222 (1962). These factors, known as the Foman 
factors, include (1) bad faith on the part of the movant; (2) 
undue delay or dilatory motive on the part of the movant; 
(3) repeated failure on the part of the movant to cure 
deficiencies by amendments previously allowed; (4) 
undue prejudice to the opposing party by virtue of 
allowance of the amendment; and (5) futility of the 
amendment. Eminence Capital, 316 F.3d at 1052; also see 
Griggs v. Pace. Amer. Group, Inc., 170 F.3d 877, 880 
(9th Cir.1999) (consideration of a motion to amend based 
on Foman factors “should generally be performed with all 
inferences in favor of granting the motion”).
 
The Foman factors do not all merit equal weight. Rather, 
the Ninth Circuit has held that “it is the consideration of 
prejudice to the opposing party that carries the greatest 
weight,” such that “[p]rejudice is the touchstone of the 
inquiry under rule 15(a).” Eminence Capital, 316 F.3d at 
1052 (citations and internal quotation marks omitted). 
Indeed, “[a]bsent prejudice, or a strong showing of any of 
the remaining Foman factors, there exists a presumption 
under Rule 15(a) in favor of granting leave to amend .” 
Id. (emphasis in original); see also DCD Programs, 833 F 
.2d 186–87 (noting that the party opposing amendment 
“bears the burden of showing prejudice” and that “delay, 
by itself, is insufficient to justify denial of leave to 
amend”).
 

III.

DISCUSSION

Plaintiff brings multiple claims under the ADA in this 
action. Plaintiff alleges that “Defendants discriminated 
against Plaintiff” by denying him “full and equal 
enjoyment” and “use of the goods, services, facilities, 
privileges and accommodations” of the Store during 
repeated visits. Doc. 2, ¶ 18. Plaintiff further alleges that 
Defendants discriminated against him by failing to 
remove architectural barriers which could readily be 
removed; failing to modify existing policies and 
procedures to make goods, services and facilities 
accessible to people with disabilities; failing to design and 
construct an accessible facility; and failing to make an 
altered facility accessible. Doc. 2, ¶¶ 19–32. Plaintiff’s 
original complaint identified a barrier to access that he 
personally encountered when visiting the Store, i.e., the 
lack of an accessible route of travel from a designated 
disabled parking space to the Store’s entrances. Doc. 2, ¶ 
10. Plaintiff now seeks leave to amend the complaint to 
include additional barriers to his access that were 
identified during an on-site inspection of the subject 
premises that took place after the original complaint was 
filed.
 
Defendants oppose Plaintiff’s motion to amend on 
grounds that it is brought in bad faith to increase the 
nuisance settlement value of this lawsuit; that the 
proposed amendment is futile because it contravenes the 
pleading standard for ADA barriers cases set forth in 
Chapman v. Pier 1 Imports (U.S.), Inc., 631 F.3d 939 (9th 
Cir.2011); that the proposed amendment is futile and 
prejudicial because the barriers it seeks to add are not 
located on premises owned or controlled by Defendants; 
and, finally, that the proposed amendment would 
prejudice Defendants by affecting their internal case 
management processes. Doc. 20.
 

A. The Americans with Disabilities Act (“ADA”)
*3 The ADA prohibits discrimination on the basis of 
disability in the “full and equal enjoyment of the goods, 
services, facilities, privileges, advantages, or 
accommodations of any place of public accommodation” 
with a nexus in interstate commerce. 42 U.S.C. §§ 
12182(a), 2000a(b). In the context of existing facilities, 
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discrimination includes, inter alia, “a failure to remove 
architectural barriers ... where such removal is readily 
achievable” as well as “a failure to make reasonable 
modifications in policies, practices, or procedures, when 
such modifications are necessary to afford such ... 
facilities ... to individuals with disabilities.” 42 U.S.C. §§ 
12182(b)(2)(A)(ii) and (iv). In the case of newly 
constructed facilities, compliance with the ADA’s 
antidiscrimination mandate requires these facilities to be 
“readily accessible to and usable by individuals with 
disabilities.” 42 U.S.C. § 12183(a)(1).
 
Private plaintiffs may only sue for injunctive relief under 
the ADA. Chapman v. Pier 1 Imports (U.S.), Inc., 631 
F.3d 939, 946 (9th Cir.2011). The ADA clarifies that the 
ability to pursue this relief extends to “any person who is 
being subjected to discrimination on the basis of disability 
... or who has reasonable grounds for believing that such 
person is about to be subjected to discrimination.” 42 
U.S.C. § 12188(a)(1). Further, in order to establish 
standing to sue under the ADA, a plaintiff “must 
demonstrate that he has suffered an injury-in-fact, that the 
injury is traceable to the [defendant] Store’s actions, and 
that the injury can be redressed by a favorable decision.” 
Chapman, 631 F.3d at 946; also see Oliver v. Ralphs 
Grocery Co., 654 F.3d 903, 907 (9th Cir.2011) (“The 
irreducible constitutional minimum of standing includes 
three elements: (1) injury in fact; (2) causation; and (3) 
redressability.”) (internal quotation marks and citation 
omitted); Doran, 524 F.3d at 1042 n. 5 (“Once a disabled 
individual has encountered or become aware of alleged 
ADA violations that deter his patronage of or otherwise 
interfere with his access to a place of public 
accommodation, he has already suffered an injury in fact 
traceable to the defendant’s conduct and capable of being 
redressed by the courts, and so he possesses standing 
under Article III.”). In addition, in order to establish 
standing to pursue the injunctive relief available under the 
ADA, a plaintiff “must demonstrate a real and immediate 
threat of repeated injury in the future.” Chapman, 631 
F.3d at 946 (internal quotation marks omitted).
 

B. An ADA Plaintiff Can Sue for Injunctive Relief 
as to Encountered and Un-encountered Barriers 
Related to His Disability

Plaintiff seeks to amend his complaint to add 
unencountered barriers to access that were not included in 
his original complaint. Therefore, the Court briefly 
addresses at the outset whether an ADA plaintiff may sue 
for the removal of unencountered barriers to his access 
that exist at the facility in question.

 
*4 In the landmark Chapman case, the Ninth Circuit 
clarified “that when an ADA plaintiff has suffered an 
injury-in-fact by encountering a barrier that deprives him 
of full and equal enjoyment of the facility due to his 
particular disability, he has standing to sue for injunctive 
relief as to that barrier and other barriers related to his 
disability.” Chapman, 631 F.3d at 944; also see Doran v. 
7–Eleven, Inc., 524 F.3d 1034, 1047 (9th Cir.2008) (“[a]n 
ADA plaintiff who has Article III standing as a result of 
at least one barrier at a place of public accommodation 
may, in one suit, permissibly challenge all barriers in that 
public accommodation that are related to his or her 
specific disability”). Thus, under Chapman and Doran, an 
ADA plaintiff “need not have personally encountered all 
the barriers that impede his access to the [defendant] 
Store in order to seek an injunction to remove those 
barriers.” Chapman, 631 F.3d at 951. In sum, if an ADA 
plaintiff “has standing to pursue injunctive relief as to 
some of the barriers that he actually encountered, then he 
has standing to seek an order requiring the removal of all 
barriers at the [defendant] Store that are related to his 
disability and that he is likely to encounter on future 
visits.”1 Id.
 

C. Propriety of the Proposed Amendment under the 
Foman Factors2

(i) There is no Prejudice to the Defendant
Plaintiff’s original complaint identified only the barriers 
that Plaintiff personally encountered during visits to the 
Store. Doc. 2, ¶ 10. However, the complaint specifically 
noted that Plaintiff would amend the complaint to add 
unencountered barriers related to his disability that may 
exist at the Store, if and when any such barriers were 
identified. Doc. 2, ¶ 11 (“it is Plaintiff’s intention to have 
all barriers which exist at the Facility and relate to his 
disabilities removed to afford him full and equal access”).
 
Plaintiff also noted his intent to amend the complaint to 
add unencountered barriers, in the parties’ joint 
scheduling report. Doc. 15 at 2. Specifically, Plaintiff 
stated as follows:

Plaintiff reserves the right to amend his complaint after 
he has had the Facility inspected by a Certified Access 
Specialist[,] should additional barriers to his full and 
equal access be identified[,] as urged and required by 
the Ninth Circuit. Chapman v. Pier 1 Imports (U.S.) 
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Inc., 631 F.3d 939, 944 (9th Cir.2011); Oliver v. Ralphs 
Grocery Co., 654 F.3d 903, 909 (9th Cir.2011).

Doc. 15 at 2. The Court’s scheduling order subsequently 
set a deadline of January 10, 2014 for any amendments to 
the pleadings, which deadline Plaintiff has met here. See 
Doc. 18.
 
Since Defendants have been on notice since the inception 
of this case that Plaintiff would amend his complaint to 
specify additional barriers to access related to his 
disability after an appropriate investigation, Plaintiff’s 
proposed amendment does not unduly prejudice 
Defendants.3 Defendants were aware that such an 
amendment was forthcoming, and were thus in a position 
to plan for it and factor it into their defense of this case. 
The Foman factor of prejudice to the defendant therefore 
militates in favor granting the proposed amendment.
 

(ii) There is no Bad Faith or Undue Delay on 
Plaintiff’s Part

*5 In his moving papers, Plaintiff explains that his expert 
consultant inspected the Store’s premises on December 
11, 2013 and provided a report to Plaintiff’s counsel on 
January 2, 2014. Shortly thereafter, on January 6, 2014, 
Plaintiff “provided the proposed First Amended 
Complaint, together with a stipulation for its filing via 
email to counsel for Defendants.” Doc. 18–1 at 2. When 
Defendants’ counsel did not stipulate to the filing of the 
proposed First Amended Complaint, Plaintiff timely filed 
the instant motion to amend on January 10, 2014. Doc. 
18–1 at 2. These facts demonstrate to the Court’s 
satisfaction that the proposed amendment is not sought in 
bad faith or with a dilatory motive on Plaintiff’s part.4

 

(iii) The Proposed Amendment is not Futile
Leave to amend may be denied where the proposed 
amendment would be futile or legally insufficient. Miller 
v. Rykoff–Sexton, Inc., 845 F.2d 209, 214 (9th Cir.1988). 
Defendants argue that the proposed amendments are futile 
because Plaintiff has not shown that the newly-identified 
barriers are connected to his disability or “explain[ed] 
how he was denied full and equal access as a result of 
these alleged barriers as required by Chapman.” Doc. 20 
at 8.
 
In Chapman, the Ninth Circuit clarified “that when an 
ADA plaintiff has suffered an injury-in-fact by 

encountering a barrier that deprives him of full and equal 
enjoyment of the facility due to his particular disability, 
he has standing to sue for injunctive relief as to that 
barrier and other barriers related to his disability.” 
Chapman, 631 F.3d at 944. The plaintiff in Chapman, 
however, failed to “sufficiently allege the essential 
elements of Article III standing” in the first instance. Id. 
at 954. Specifically, the plaintiff never clarified which 
architectural barriers he personally encountered when 
visiting the defendant store in that case. Id. at 954. The 
Ninth Circuit therefore found that because the plaintiff 
had not satisfied the injury-in-fact requirement of Article 
III standing (i.e., that he personally suffered 
discrimination under the ADA on account of his 
disability), he lacked standing to bring any ADA claim at 
all. Id . at 944, 954–955.
 
Here, the Plaintiff satisfied the requirements of Article III 
standing in his original complaint, which fact Defendants 
do not challenge. Plaintiff’s original complaint states that 
Plaintiff is physically disabled and restricted to a wheel 
chair, and has personally encountered a barrier related to 
his disability (i.e., the lack of an accessible travel route 
from the disabled parking space to the Store’s entrances), 
that interfered with his access to the Store’s facilities, 
goods and services during multiple visits to the Store. 
Doc. 2, ¶¶ 7–10. The complaint also alleges that Plaintiff 
intends to return to the Store once the barriers are 
removed. Doc. 2, ¶ 12.
 
Plaintiff now seeks to amend his original complaint only 
to include additional, un-encountered barriers related to 
his disability, which were identified after the filing of the 
original complaint. Under Ninth Circuit precedents, 
Plaintiff must include in his complaint all barriers that 
form the grounds for his ADA discrimination claims. See 
Oliver v. Ralphs Grocery Co., 654 F.3d 903, 909 (9th 
Cir.2011) (an ADA plaintiff must identify barriers to 
access in his complaint rather than permitting notice of 
each barrier to defendants through discovery); Pickern v. 
Pier 1 Imports (U.S.), Inc., 457 F.3d 963, 969 (9th 
Cir.2006). Both Oliver and Pickern clarify that when an 
ADA plaintiff identifies, after the filing of his initial 
complaint, additional barriers to access that are related to 
his disability, he must, in order to comply with the 
pleading requirements of Federal Rule of Civil Procedure 
8(a), include those additional barriers in an amended 
complaint. Under Rule 8(a), the complaint must “give the 
defendant fair notice of what the claim is and the grounds 
upon which it rests.” Bell Atlantic Corp. v. Twombly, 550 
U.S. 544, 555, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007) 
(internal ellipses and citation omitted); Swierkiewicz v. 
Sorema N.A., 534 U.S. 506, 512, 122 S.Ct. 992, 152 
L.Ed.2d 1 (2002) (Fed.R.Civ.P. 8(a)(2) requires that the 
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allegations in the complaint “give the defendant fair 
notice of what the plaintiff’s claim is and the grounds 
upon which it rests”); also see Oliver, 654 F.3d at 
908–909 (“Where the claim is one of discrimination under 
the ADA due to the presence of architectural barriers at a 
place of public accommodation, we have held that the 
relevant ‘grounds’ are the allegedly non-compliant 
architectural features at the facility,” which must be 
alleged in the complaint.); Pickern, 457 F.3d at 968–969.
 
*6 Under Oliver and Pickern, Plaintiff is required to 
include all barriers that relate to his discrimination claim 
in his complaint, so as to give fair notice to Defendants of 
the grounds underlying his ADA claims. Plaintiff’s 
proposed first amended complaint specifically alleges that 
the un-encountered barriers he now seeks to add are 
related to his disability, and the barriers identified in the 
proposed amendment do appear to be reasonably related 
to Plaintiff’s disability. Hence, the proposed amendment 
is proper under Rule 8(a) and Chapman’s holding that 
upon establishing standing, an ADA plaintiff may sue for 
the removal of all barriers to access that are related to his 
disability.5 In other words, Plaintiff’s proposed First 
Amended Complaint adequately pleads facts to 
demonstrate that Plaintiff has standing to bring his 
discrimination claims in this action and provides fair 
notice to Defendants of all the grounds underlying these 
claims.
 
The Court concludes that Plaintiff’s proposed amendment 

comports with the holdings of Chapman, Oliver, and 
Pickern, and is not futile.6 Consequently, the final Foman 
factor, i.e. whether the proposed amendment is futile, also 
weighs in favor of allowing the amendment.
 

ORDER

Given that all the applicable Foman factors favor 
allowing Plaintiff’s proposed amendment, Plaintiff’s 
motion for leave to file a first amended complaint is 
GRANTED. The Clerk of this Court is directed to file the 
First Amended Complaint provided as Exhibit A to 
Plaintiff’s Memorandum of Points and Authorities in 
support of his motion. Doc. 18–2. The first amended 
complaint shall be deemed filed as of the date of this 
order. Defendants shall file a responsive pleading on or 
before May 2, 2014.
 

IT IS SO ORDERED.

All Citations

Not Reported in F.Supp.3d, 2014 WL 1419369

Footnotes

1 The rationale for this rule is clear: “[t]he ADA’s remedial scheme is not limited to orders for the removal of encountered barriers, 
but instead dictates that ‘injunctive relief shall include an order to alter facilities to make such facilities readily accessible to and 
usable by individuals with disabilities.’ ” Id . (quoting 42 U.S.C. § 12188(a)(2)).

2 Since this is the first amendment sought by Plaintiff, the Foman factor of “repeated failure on the part of the movant to cure 
deficiencies by amendments previously allowed” is not applicable here. See Eminence Capital, 316 F.3d at 1052.

3 Given that Defendants have been on notice that Plaintiff would seek to amend its complaint and the fact that the Court’s scheduling 
order authorized amendments to the pleadings initiated on or before January 10, 2014, Defendants’ argument that the proposed 
amendment is prejudicial because it will force them to “re-start its discovery and internal investigation efforts” is unavailing. Doc. 
20 at 9. Moreover, Defendants’ argument that the proposed amendment is prejudicial because one of the barriers that Plaintiff 
seeks to add would “implicate areas that Defendant neither owns nor controls,” is also not persuasive, because it is premised on a 
factual dispute that is not appropriately resolved at the pleadings stage of the proceedings. Doc. 20 at 9.

4 Defendants’ argument that Plaintiff is attempting to “shake down” Defendants and his motion to file an amended complaint is 
brought in bad faith so as to “increase the nuisance settlement value of this law suit” is unpersuasive. Doc. 20 at 2–3. See Molski v. 
Evergreen Dynasty Corp., 500 F.3d 1047, 1062 (9th Cir.2007); Morales v. Ralphs Grocery Co., 2012 WL 6087699, *8 (E.D.Cal., 
Dec.6, 2012). Defendants’ counsel is also admonished for citing authorities that were vacated and/or overruled, in support of this 
argument. See Morales, 2012 WL 6087699 at *8 (admonishing Defendants’ counsel for citing the same authorities in support of a 
similar argument).

5 The “proper test to be applied when determining the legal sufficiency of a proposed amendment is identical to the one used when 
considering the sufficiency of a pleading challenged under Rule 12(b)(6)).” Miller v. Rykoff–Sexton, Inc., 845 F.2d 209, 214 (9th 
Cir.1988). “To survive a motion to dismiss, a complaint must contain sufficient factual matter, accepted as true, to state a claim to 
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relief that is plausible on its face.” Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S.Ct. 1937, 173 L.Ed.2d 868 (2009) (internal 
punctuation and citations omitted). “A claim has facial plausibility when the plaintiff pleads factual content that allows the court to 
draw the reasonable inference that the defendant is liable for the misconduct alleged.” Iqbal, 556 U.S. 662, 678, 129 S.Ct. 1937, 
173 L.Ed.2d 868.

6 Moreover, Defendants’ argument that the proposed amendment is futile because one of the barriers that Plaintiff seeks to add 
would “implicate areas that Defendant neither owns nor controls,” is also not persuasive, because it is premised on a factual dispute 
that is not appropriately resolved at the pleadings stage of the proceedings. Doc. 20 at 9.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Proceedings: Order (1) GRANTING Plaintiffs’ 
Motion for Remand (Dkt. No. 17); (2) DENYING 
Defendant’s Motion to Strike (Dkt. No. 19); and (3) 
VACATING the October 19, 2020 Hearing (IN 
CHAMBERS)

The Honorable JESUS G. BERNAL, UNITED STATES 
DISTRICT JUDGE

*1 Before the Court are two Motions: a Motion for 
Remand filed by Plaintiffs Sean Michael Dordoni and 
Martha Gina Dordoni, (“Motion to Remand,” Dkt. No. 
17,) and a Motion to Strike Plaintiff’s First Amended 
Complaint by Defendant FCA US LLC (“Motion to 
Strike,” Dkt. No. 19.) The Court finds both Motions 
appropriate for resolution without a hearing. See Fed. R. 
Civ. P. 78; L.R. 7-15. After considering the papers filed in 
support of and in opposition to the Motions, the Court 
GRANTS the Motion to Remand and DENIES the 
Motion to Strike. The Court vacates the hearing set for 
October 19, 2020.
 

I. BACKGROUND

On June 9, 2020, Plaintiffs filed their Complaint in the 
Superior Court of the State of California for the County of 
Riverside against Defendants FCA US LLC (“FCA 
Defendant”) and Doe Defendants. (“Complaint,” Dkt. No. 
1-2.) The Complaint alleges five causes of action: (1) 
Violations of California Civil Code Section 1793.2(d); (2) 
Violations of California Civil Code Section 1793.2(b); (3) 
Violations of California Civil Code Section 1793.2(a)(3); 
(4) Breach of Express Written Warranty; and (5) Breach 
of the Implied Warranty of Merchantability. (Complaint.) 
All causes of action arise out of Plaintiffs’ April 14, 2019 
purchase of a vehicle, a 2019 RAM 1500, which Plaintiffs 
allege was a lemon. Id. FCA Defendant manufactured the 
vehicle. Id. On July 27, 2020, Defendant filed its Answer 
in state court. (Dkt. No. 1-5.)
 
On July 24, 2020, FCA Defendant removed the action to 
federal court on diversity grounds. (“Notice of Removal,” 
Dkt. No. 1.) On August 14, 2020, Plaintiffs amended their 
Complaint as of right and filed a First Amended 
Complaint adding DCH Temecula Motors LLC, 
(“Dealership Defendant,”) a California Corporation, as a 
Defendant and alleging negligent repair. (“FAC,” Dkt. 
No. 12.) The addition of Dealership Defendant destroyed 
diversity.
 
Plaintiff filed the Motion to Remand on August 27, 2020. 
(“Motion to Remand.”) FCA Defendant opposed the 
Motion on September 4, 2020. (“Remand Opposition,” 
Dkt. No. 18.) Less than a week later, FCA Defendant filed 
the Motion to Strike Plaintiff’s First Amended Complaint. 
(“Motion to Strike.”) Plaintiffs replied in support of the 
Motion to Remand on September 14, 2020. (“Remand 
Reply,” Dkt. No. 22.) Plaintiffs opposed Defendant’s 
Motion to Strike on September 28, 2020. (“Strike 
Opposition,” Dkt. No. 26.) Defendants replied on October 
5, 2020. (“Strike Reply,” Dkt. No. 28.)
 

II. LEGAL STANDARD

A. Motion to Remand
Plaintiff’s claims arise under state law, and Defendant 
removed on the basis of diversity jurisdiction pursuant to 
28 U.S.C. § 1332. Federal courts are courts of limited 
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jurisdiction, possessing only that power authorized by 
Constitution and statute. Gunn v. Minton, 133 S. Ct. 
1059, 1064 (2013). Under 28 U.S.C. § 1332(a), federal 
courts have original jurisdiction over state law actions 
where the amount in controversy exceeds $75,000 and the 
action is between parties of diverse citizenship. Diversity 
of citizenship must be complete, and the presence “of a 
single plaintiff from the same State as a single defendant 
deprives the district court of original diversity jurisdiction 
over the entire action.” Abrego Abrego v. The Dow 
Chemical Co., 443 F.3d 676, 679 (9th Cir. 2006) 
(citations omitted); see also Alvarado v. Fca US, LLC, 
2017 WL 2495495, at *2 (C.D. Cal. June 8, 2017) (same).
 
*2 The right to remove is not absolute, even where 
original jurisdiction exists. A defendant may not remove 
on diversity jurisdiction grounds “if any of the parties in 
interest properly joined and served as defendants is a 
citizen of the State in which such an action is brought.” 28 
U.S.C. § 1441(b)(2). And a defendant must remove 
“within 30 days after the receipt by the defendant, through 
service or otherwise, of a copy of the initial pleading.” 28 
U.S.C. § 1446(b).
 
Moreover, the Ninth Circuit “strictly construe[s] the 
removal statute against removal jurisdiction,” and 
“[f]ederal jurisdiction must be rejected if there is any 
doubt as to the right of removal in the first instance.” 
Gaus v. Miles, Inc., 980 F.2d 564, 566 (9th Cir. 1992). 
“The strong presumption against removal jurisdiction 
means that the defendant always has the burden of 
establishing that removal is proper.” Jackson v. 
Specialized Loan Servicing, LLC, 2014 WL 5514142, *6 
(C.D. Cal. Oct. 31, 2014). The court must resolve doubts 
regarding removability in favor of remanding the case to 
state court. Id.; see also Carrillo v. FCA US LLC, 2020 
WL 2097743, at *1 (C.D. Cal. May 1, 2020).
 

B. Motion to Strike
Under Rule 12(f) of the Federal Rules of Civil Procedure, 
a district court “may strike from a pleading an insufficient 
defense or any redundant, immaterial, impertinent, or 
scandalous matter.” Fed. R. Civ. P. 12(f). “The function 
of a 12(f) motion to strike is to avoid the expenditure of 
time and money that must arise from litigating spurious 
issues by dispensing with those issues prior to trial.” 
Whittlestone, Inc. v. Handi–Craft Co., 618 F.3d 970, 973 
(9th Cir. 2010) (internal quotation marks omitted). 
Motions under Rule 12(f) are “generally regarded with 
disfavor because of the limited importance of pleading in 
federal practice[.]” Neilson v. Union Bank of Cal., N.A., 

290 F. Supp. 2d 1101, 1152 (C.D. Cal. 2003). A court has 
discretion in determining whether to strike matter from a 
pleading. Fantasy, Inc. v. Fogerty, 984 F.2d 1524, 1528 
(9th Cir. 1993), rev’d on other grounds, 510 U.S. 517 
(1994).
 
To analyze a motion to strike under Rule 12(f), the Court 
must determine whether the matter the moving party 
seeks to have stricken is: (1) an insufficient defense; (2) 
redundant; (3) immaterial; (4) impertinent; or (5) 
scandalous. 618 F.3d at 973–74. The Ninth Circuit 
defines “immaterial” matter as “that which has no 
essential or important relationship to the claim for relief 
or the defenses being pleaded.” Fantasy, Inc., 984 F.2d at 
1527 (9th Cir. 1993) (internal quotation marks and 
citation omitted) (citing 5 Charles A. Wright & Arthur R. 
Miller, Federal Practice and Procedure § 1382, at 706–07 
(1990)). “ ‘Impertinent’ matter consists of statements that 
do not pertain, and are not necessary, to the issues in 
question.’ ” Id.; See also DeVore v. Metro. Life Ins. Co., 
2019 WL 3017667, at *1–2 (C.D. Cal. Feb. 7, 2019) 
(applying the Rule 12(f) standard).
 
The grounds for a motion to strike must appear on the 
face of the pleading under attack, SEC v. Sands, 902 F. 
Supp. 1149, 1165 (C.D. Cal. 1995), aff’d by 142 F.3d 
1186 (9th Cir. 1998), and courts generally do not 
determine disputed or substantial questions of law on a 
motion to strike, F.T.C. v. Medicor LLC, 2001 WL 
765628, at *2 (C.D. Cal. June 26, 2001).
 
In addition, the Court must view the pleading under attack 
in the light more favorable to the pleader when ruling 
upon a motion to strike. Vogel v. OM ABS, Inc., 2014 
WL 340662, at *2 (C.D. Cal. Jan. 30, 2014). If there is 
any doubt whether the portion to be stricken might bear 
on an issue in the litigation, the court should deny the 
motion. Jacobson v. Persolve, LLC, 2014 WL 4090809, at 
*2 (N.D. Cal. Aug. 19, 2014). As a rule, motions to strike 
are regarded with disfavor because striking is such a 
drastic remedy; as a result, such motions are infrequently 
granted. Vogel, 2014 WL 340662, at *2. Ultimately, 
whether to grant a motion to strike lies within the sound 
discretion of the district court. Jacobsen, 2014 WL 
4090809, at *2; see also Whiting v. City of Palm Desert, 
2018 WL 6034968, at *2 (C.D. Cal. May 17, 2018) 
(same).
 

C. Diversity-Destroying Defendants
*3 After removal, if a plaintiff “seeks to join additional 
defendants whose joinder would destroy subject matter 
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jurisdiction, the court may deny joinder, or permit joinder 
and remand the action to State court.” 28 U.S.C. § 
1447(e). Federal Rule of Civil Procedure 15 provides that 
parties may amend their pleadings once as a matter of 
course, provided that amendment occurs within 21 days 
of service or, if the pleading is one to which a responsive 
pleading is required, 21 days after service of that 
responsive pleading. Fed. R. Civ. P. 15(a)(1). Rule 15 
also states that leave to amend “shall be freely given when 
justice so requires.” Fed. R. Civ. P. 15(a). The Ninth 
Circuit holds “ ‘[t]his policy is to be applied with extreme 
liberality.’ ” Eminence Capital, L.L.C. v. Aspeon, Inc., 
316 F.3d 1048, 1051 (9th Cir. 2003) (quoting Owens v. 
Kaiser Found. Health Plan, Inc., 244 F.3d 708, 712 (9th 
Cir. 2001)). The Ninth Circuit considers five factors when 
considering a motion for leave to amend: (1) bad faith, (2) 
undue delay, (3) prejudice to the opposing party, (4) the 
futility of amendment, and (5) whether the plaintiff has 
previously amended his or her complaint. Nunes v. 
Ashcroft, 375 F.3d 805, 808 (9th Cir. 2004). “The party 
opposing amendment bears the burden of showing 
prejudice, unfair delay, bad faith, or futility of 
amendment.” United Steel, Paper & Forestry, Rubber, 
Mfg., Energy, Allied Indus. & Serv. Workers Int’l Union, 
AFL-CIO, CLC v. ConocoPhillips Co., 2009 WL 650730, 
at *2 (C.D. Cal. Mar. 12, 2009) (citing Eminence Capital, 
316 F.3d at 1052; DCD Programs, Ltd. v. Leighton, 833 
F.2d 183, 186-87 (9th Cir. 1987)).
 
However, some courts in this circuit have found that “the 
permissive amendment under Rule 15(a) does not apply 
when a plaintiff amends her complaint after removal to 
add a diversity destroying defendant.” Chan v. 
Bucephalus Alternative Energy Group, LLC, 2009 WL 
1108744, at *3 (N.D. Cal. 2009) (citing Bakshi v. Bayer 
Healthcare, LLC, 2007 WL 1232049, at *2 (N.D. Cal. 
2007)). These courts consider the following six factors: 
“(1) whether the party sought to be joined is needed for 
just adjudication and would be joined under Federal Rule 
of Civil Procedure 19(a); (2) whether the statute of 
limitations would preclude an original action against the 
new defendants in state court; (3) whether there has been 
unexplained delay in requesting joinder; (4) whether 
joinder is intended solely to defeat federal jurisdiction; (5) 
whether the claims against the new defendant appear 
valid; and (6) whether denial of joinder will prejudice the 
plaintiff.” See IBC Aviation Servs., Inc. v. Compania 
Mexicana de Aviacion, S.A. de C.V., 125 F. Supp. 2d 
1008, 1011 (N.D. Cal. 2000); Boon v. Allstate Ins. Co., 
299 F. Supp. 2d 1016, 1020 (C.D. Cal. 2002); Gloria 
Malijen v. Ford Motor Co., 2020 WL 5934298, at *2 
(C.D. Cal. Aug. 20, 2020) (same).
 

III. DISCUSSION

The central issue for both the Motion to Remand and the 
Motion to Strike is whether the addition of Dealership 
Defendant in Plaintiffs’ FAC is proper. FCA Defendant 
argues Plaintiffs added Dealership Defendant solely for 
the purpose of defeating diversity jurisdiction. 
(Opposition, Motion to Strike.) Plaintiffs argue that under 
the standards for fraudulent joinder, the addition of 
Dealership Defendant is proper. (Motion to Remand p. 
12.) Even under the stricter standard required by the fact 
that Plaintiffs have added a diversity-destroying 
defendant, Plaintiffs prevail.
 

A. Necessary Parties Under Rule 19(a)
A “necessary party” under Rule 19 is one “having an 
interest in the controversy, and who ought to be made [a] 
part[y], in order that the court may act on that rule which 
requires it to decide and finally determine the entire 
controversy, and do complete justice, by adjusting all the 
rights involved in it.” See CP Nat’l Corp. v. Bonneville 
Power Admin., 928 F.2d 805, 912 (9th Cir. 1991) 
(citation omitted). “Although courts consider the standard 
set forth in Rule 19 in determining whether to permit 
joinder under Section 1447(e), amendment under 
[Section] 1447(e) is a less restrictive standard than for 
joinder under Rule 19.” Avellanet v. FCA US LLC, 2019 
WL 5448199, at *2 (C.D. Cal. Oct. 24, 2019) (alterations 
in original) (internal quotations omitted). The standard for 
joinder under section 1447(e) “is met when failure to join 
will lead to separate and redundant actions.” IBC 
Aviation Servs., 125 F. Supp. 2d at 1011 (citing CP Nat’l, 
928 F.3d at 910). In contrast, the joinder of non-diverse 
defendants is not necessary “where those defendants are 
only tangentially related to the cause of action or would 
not prevent complete relief.” Id. at 1012.
 
*4 Dealership Defendant is a necessary party under Rule 
19. Plaintiffs allege they “delivered the Vehicle to 
[Dealership Defendant] for repair on numerous 
occasions.” (FAC ¶ 39.) They further allege that 
Dealership Defendants’ “failure to properly store, prepare, 
diagnose and/or repair the Vehicle in accordance with 
industry standards” caused them damages. (Id. at ¶ 41.) 
These allegations fit into the broader context of Plaintiffs’ 
allegations against FCA Defendant, which are, simply 
put, that their vehicle does not work the way it is 
supposed to. An action against FCA Defendant without 
Dealership Defendant enables an “empty chair” defense, 
in which a present Defendant can point to an absent one 
as the cause of Plaintiffs’ damages. This factor supports 
joinder.

Case 2:19-ap-01382-SK    Doc 229-2    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Appendix     Page 136 of 525



Dordoni v. FCA US LLC, Slip Copy (2020)

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 4

 

B. Statute of Limitations
“When a claim is timely filed in state court and then 
removed, a finding that the statute of limitations would 
preclude the filing of a new, separate action against a 
party whose joinder has been denied in the federal 
proceeding, may warrant remand.” Murphy v. Am. Gen. 
Life Ins. Co., 74 F. Supp. 3d 1267, 1284 (C.D. Cal. 2015) 
(citing Petrosyan v. AMCO Ins. Co., 2013 WL 3989234, 
at *3 (C.D. Cal. Aug. 2, 2013)). Plaintiff’s state law 
negligent repair claim is subject to a three-year statute of 
limitations. McAdams v. Ford Motor Co., 2019 WL 
2378397, at *5 (N.D. Cal. June 5, 2019) (“Under 
California law, the statute of limitations for a negligent 
repair claim is three years.”) (citing Cal. Code Civ. Proc. 
§ 338(c)(1)). Plaintiffs allege they purchased the vehicle 
in question on April 14, 2019. (FAC ¶ 1.) Because 
Plaintiffs would not be time-barred from filing a new 
action in state court, the second factor does not support 
joinder.
 

C. Timeliness
“When determining whether to allow amendment to add a 
nondiverse party, courts consider whether the amendment 
was attempted in a timely fashion.” Clinco v. Roberts, 41 
F. Supp. 2d 1080, 1083 (C.D. Cal. 1999). Here, Plaintiffs 
amended their Complaint fewer than 21 days after FCA 
Defendant filed its Answer. No dispositive motions have 
been filed. In similar circumstances, courts have found 
amendment timely. See, e.g., Lara v. Bandit Indus., Inc., 
2013 WL 1155523, at *3 (E.D. Cal. Mar. 19, 2013) 
(finding delay of five months after filing and three months 
after removal timely where no dispositive motions had 
been filed and discovery had not been completed); Aqua 
Connect, Inc. v. Code Rebel, LLC, 2012 WL 1535769, at 
*2 (C.D. Cal. Apr. 27, 2012) (“The Court finds that the 
five-month delay in requesting for leave to amend is not 
an unreasonable amount of time.”); Yang v. Swissport 
USA, Inc., 2010 WL 2680800, at *4 (N.D. Cal. July 6, 
2010) (finding delay of nine months tolerable where no 
dispositive motions had been filed); Gloria Malijen v. 
Ford Motor Co., 2020 WL 5934298, at *3 (C.D. Cal. 
Aug. 20, 2020) (“Plaintiff filed the motion to amend a 
mere four months after the filing of the initial Complaint 
and just one month after removal.”) The timeliness factor 
thus weighs in favor of joinder.
 

D. Purpose of Joinder
“[T]he motive of a plaintiff in seeking the joinder of an 
additional defendant is relevant to a trial court’s decision 
to grant the plaintiff leave to amend his original 
complaint.” Desert Empire Bank v. Ins. Co. of N. 
America, 623 F.2d 1371, 1376 (9th Cir. 1980). However, 
suspicion of amendment for the purpose of destroying 
diversity is not an important factor in this analysis, as 
section 1447(e) gives courts flexibility in determining 
how to handle addition of diversity-destroying 
defendants. See IBC Aviation Servs., 125 F. Supp. 2d at 
1012 (“The legislative history to § 1447(e) ... suggests 
that it was intended to undermine the doctrine employed 
by some courts that amendments which destroyed 
diversity were to be viewed with suspicion.”).
 
*5 Although Defendants submit compelling evidence to 
support a conclusion that Plaintiffs have added Dealership 
Defendant for the purposes of defeating diversity, (see 
Declaration of Michael J. Gregg, Dkt. No. 18-1,) 
Plaintiffs’ underlying legal allegations against Dealership 
Defendant are not so threadbare as to support a 
conclusion of bad faith.
 

E. Validity of Claims Against New Defendant
As alluded to above, the Court finds Plaintiffs’ negligent 
repair claim facially viable. To state a facially viable 
claim for purposes of joinder under section 1447(e), a 
plaintiff need not allege a claim with particularity or even 
plausibility. Instead, “under section 1447(e), the Court 
need only determine whether the claim ‘seems’ valid.” 
Freeman v. Cardinal Health Pharmacy Servs., LLC, 2015 
WL 2006183, at *3 (E.D. Cal. May 1, 2015) (quoting 
Hardin v. Wal-Mart Stores, Inc., 813 F. Supp. 2d 1167, 
1174 (E.D. Cal. 2011)); see also Sabag, 2016 WL 
6581154, at *6 (“In considering the validity of plaintiff’s 
claims, the [c]ourt need only determine whether the claim 
seems valid which is not the same as the standard in either 
a motion to dismiss or a motion for summary judgment.”) 
(internal quotations omitted).
 
To state a claim for negligent repair, a plaintiff need only 
establish the elements of a standard negligence claim: 
duty, breach, causation, and damages. Hayes v. FCA US 
LLC, 2020 WL 2857490, at *2 (C.D. Cal. June 2, 2020). 
Here, Plaintiffs allege all of the above. (FAC.) Plaintiffs’ 
proposed allegations are sufficient to state a negligent 
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repair claim that “seems valid.” Freeman, 2015 WL 
2006183, at *3 (internal quotations omitted).
 

F. Prejudice to Plaintiffs
The final factor weighs in favor of joinder because “[i]f 
the Court were to deny plaintiff’s motion for leave to 
amend, plaintiff would be required to pursue two 
substantially similar lawsuits in two different forums — 
an action against [Defendant] before this Court and an 
action against [Proposed Defendants] in California state 
court.” Sabag, 2016 WL 6581154, at *6 (C.D. Cal. Nov. 
7, 2016); see also Lara, 2013 WL 1155523, at *5 (“This 
Court [ ] finds that precluding Plaintiffs from joining [the 
proposed defendant] would prejudice Plaintiffs because 
they would be required either to abandon a viable claim 
against [the proposed defendant] or to initiate a 
duplicative litigation in state court.”).
 
Plaintiffs allege a viable cause of action against 
Dealership Defendant arising out of the same set of 
incidents giving rise to their causes of action against FCA 

Defendant. Moreover, pursuant to Federal Rule 15, 
Plaintiffs were entitled to amend their Complaint once 
within 21 days of service of the Answer without leave of 
Court. Because Plaintiffs’ legitimate amendment 
destroyed the Court’s subject matter jurisdiction, remand 
is proper, and Defendants’ Motion to Strike is DENIED.
 

IV. CONCLUSION

For the reasons above, the Court GRANTS Plaintiff’s 
Motion to Remand and DENIES Defendant’s Motion to 
Strike. This action is hereby remanded to the Superior 
Court of the State of California for the County of 
Riverside. The October 19, 2020 hearing is VACATED.
 

IT IS SO ORDERED.

All Citations

Slip Copy, 2020 WL 6082132

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, C.D. California.

Bradley ENGLEBRICK and Roxanne 
Hernandez

v.
WORTHINGTON INDUSTRIES, INC., et 

al.

Case No. SACV 08-01296-CJC(MLGx)
|

Filed 09/15/2011

Attorneys and Law Firms

Matthew A. Hodel, Ashley E. Merlo, Hodel Wilks LLP, 
Troy Gabriel Houston, Jeffrey A. Milman, Jason M. 
Caruso, Kevin George Liebeck, Hodes Milman Liebreck 
Mosier LLP, Irvine, CA, John Rapillo, Law Offices of 
John Rapillo, Newport Beach, CA, for Bradley 
Englebrick and Roxanne Hernandez.

Cathleen S. Huang, Richard Allen Ergo, William T. 
Nagle, Bowles and Verna, Walnut Creek, CA, Gene B. 
Sharaga, Tharpe and Howell LLP, Sherman Oaks, CA, for 
Worthington Industries, Inc., et al.

PROCEEDINGS: (IN CHAMBERS) ORDER 
DENYING DEFENDANT WORTHINGTON 
INDUSTRIES, INC.’S RENEWED MOTION FOR 
SUMMARY JUDGMENT FOR FAILURE TO SUE 
CORRECT ENTITY; DENYING WORTHINGTON 
CYLINDERS WISCONSIN, LLC’S CONVERTED 
MOTION FOR SUMMARY JUDGMENT; AND 
DENYING PLAINTIFFS’ REQUEST FOR 
MONETARY SANCTIONS UNDER LOCAL RULE 
11-9 [filed 08/15/11]

HONORABLE CORMAC J. CARNEY, UNITED 
STATES DISTRICT JUDGE

*1 Having read and considered the papers presented by 

the parties, the Court finds this matter appropriate for 
disposition without a hearing. See Fed. R. Civ. P. 78; 
LOCAL RULE 7-15. Accordingly, the hearing set for 
September 19, 2011 at 1:30 p.m. is hereby vacated and off 
calendar.
 

Introduction
Plaintiffs Bradley Englebrick and Roxanne Hernandez 
(collectively, “Plaintiffs”) brought this products liability 
action against Defendants Worthington Industries, Inc. 
(“WII”), Worthington Cylinders Wisconsin, LLC 
(“WCW”), and Newell Operating Company d/b/a 
Bernzomatic Corporation (“Bernzomatic”), alleging that 
Plaintiffs suffered severe burns and other physical and 
emotional injuries after an allegedly defective MAPP gas 
cylinder (the “Canister”) designed, manufactured, sold, 
and distributed by Defendants burst into flames. (Second 
Amended Complaint (“Compl.”) ¶¶ 7, 16-24, 27-29.) 
Specifically, Plaintiffs allege that Mr. Englebrick 
purchased the Canister on April 3, 2008, from a Lowe’s 
store. (Id. ¶ 14.) The Canister was meant to be fitted with 
a torch tip, which ignites when it is affixed to a MAPP 
gas cylinder and the user activates the trigger switch on 
the torch. (Id.) On April 7, 2008, Mr. Englebrick took the 
Canister and torch tip into his apartment and affixed the 
torch tip to the Canister. (Id. ¶ 16.) Plaintiffs allege that 
the Canister’s brazed “bushing” on its top failed, causing 
the Canister to burst into flames when a candle was 
placed on a shelf next to it, and that there was no safety 
warning regarding this danger. (Id. ¶¶ 18, 20, 22-23.) 
Plaintiffs further allege that the flames from the Canister 
caused third degree burns to over seventy percent of Mr. 
Englebrick’s body and forced Ms. Hernandez to jump out 
of a window to escape the flames. (Id. ¶¶ 20, 22-24.) 
Based on these events, Plaintiffs assert claims for strict 
products liability, strict liability for failure to warn, 
negligence, negligent failure to warn, and negligent 
infliction of emotional distress, and request general, 
special, and punitive damages. (Id. ¶¶ 30-64.)
 

Procedural History
Plaintiffs filed their original complaint on October 21, 
2008,1 naming WII, Bernzomatic, and Lowe’s as 
Defendants. WII is the parent company of WCW and 
Worthington Cylinders Corporation (“WCC”). (See WII’s 
Certification and Notice of Interested Parties, Dkt. No. 4.) 
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On May 5, 2009, the parties submitted a Rule 26(f) case 
management plan that stated that WII was not the proper 
party to this litigation, and that Plaintiffs would dismiss 
WII and instead name WCW. (Dkt. No. 16.) At around 
the same time, the parties circulated a proposed 
“stipulation” to dismiss WII and add WCW as a 
defendant, but that stipulation was ultimately not signed 
or submitted to the Court. (Decl. of R. Ergo in Supp. 
WCW’s Summary Judgment, Exh. C; Supp. Decl. of R. 
Ergo in Supp. Reply in Supp. WCW’s Summary 
Judgment, Exh. B.) Defendant Lowe’s was dismissed 
from the action without prejudice by stipulation and 
amended court order in July 2009. (Dkt. Nos. 20, 29.) The 
parties did not file a voluntary dismissal with respect to 
WII.
 
*2 On August 7, 2009, Plaintiffs filed a First Amended 
Complaint (“FAC”). (Dkt. No. 34.) The FAC retained 
WII as a defendant, naming WII, “a.k.a. Worthington 
Cylinders Wisconsin, LLC and Worthington Cylinder 
Corporation.” (FAC ¶ 7.) Lowe’s was again dismissed as 
a defendant from the FAC pursuant to court order without 
prejudice. (Court Order, Dkt. No. 42, Aug. 17, 2009.)
 
Since Plaintiffs filed the First Amended Complaint, WII 
has vigorously prosecuting this action for the last two 
years by, inter alia, filing a motion to dismiss, answering 
Plaintiffs’ FAC, filing a counterclaim under the Drug 
Dealer Liability Act, and responding to Plaintiffs’ 
interrogatories and requests for production, and 
propounding its own discovery. Nevertheless, on May 9, 
2011, WII moved for summary judgment as to all of 
Plaintiffs’ claims against it on the ground that WII was 
not the proper defendant. (Dkt. Nos. 223-24.) The Court 
denied WII’s motion for summary judgment without 
prejudice, and directed Plaintiff to file a Second Amended 
Complaint that properly named WCW as a defendant. (Ct. 
Order, Dkt. No. 285, June 23, 2011.) At the same time, 
WII filed several related motions for partial summary 
judgment and motions to dismiss. (Dkt. Nos. 230-31, 
238-39.)
 
On July 6, 2011, Plaintiffs filed the Second Amended 
Complaint (“SAC”). (Dkt. No. 292.) In the SAC, 
Plaintiffs name WII and WCW as defendants and allege 
that they both “designed, tested, manufactured, marketed, 
sold, distributed, supplied, wholesaled, and retailed” the 
Canister. (Compl. ¶ 7.) On August 3, 2011, WII filed an 
ex parte application seeking leave to modify this Court’s 
scheduling order to allow WII to file a renewed motion 
for summary judgment on the ground that it was not the 
proper defendant. (Dkt. No. 300.) At the same time, 
WCW filed an untimely motion to dismiss Plaintiffs’ 
SAC on the basis that it was time-barred. (Ct. Dkt. No. 

301.) The Court granted WII’s ex parte application and 
directed that WCW’s motion to dismiss be converted to a 
motion for summary judgment. (Ct. Order, Dkt. No. 304, 
Aug. 8, 2011.)
 
WII now brings a renewed motion for summary judgment 
on the ground that it is not a proper defendant in this 
action. WCW moves for summary judgment on the 
ground that the statute of limitations has run on Plaintiffs’ 
claims against WCW. Because there are contested issues 
of whether WII has manufactured and marketed the 
Canister, the Court DENIES WII’s motion for summary 
judgment. The Court also DENIES WCW’s motion for 
summary judgment because WCW knew or should have 
known that Plaintiffs’ original complaint would have been 
filed against it, “but for” Plaintiffs’ mistake.
 

Legal Standard
Summary judgment is proper if the evidence before the 
Court “show[s] that there is no genuine issue as to any 
material fact and that the movant is entitled to judgment 
as a matter of law.” Fed. R. Civ. P. 56(c); see also Celotex 
Corp. v. Catrett, 477 U.S. 317, 322 (1986). A factual 
issue is “genuine” when there is sufficient evidence such 
that a reasonable trier of fact could resolve the issue in the 
non-movant’s favor, and an issue is “material” when its 
resolution might affect the outcome of the suit under the 
governing law. Anderson v. Liberty Lobby, Inc., 477 U.S. 
242, 248 (1986). The moving party bears the initial 
burden of demonstrating either that there are no genuine 
material issues or that the opposing party lacks sufficient 
evidence to carry its burden of persuasion at trial. Celotex 
Corp., 477 U.S. at 325; T.W. Elec. Serv., Inc. v. Pac. Elec. 
Contractors Ass’n, 809 F.2d 626, 630-31 (9th Cir. 1987). 
Once this burden has been met, the party resisting the 
motion “must set forth specific facts showing that there is 
a genuine issue for trial.” Anderson, 477 U.S. at 256. In 
considering a motion for summary judgment, the court 
must examine all the evidence in the light most favorable 
to the non-moving party. United States v. Diebold, Inc., 
369 U.S. 654, 655 (1962). The court does not make 
credibility determinations, nor does it weigh conflicting 
evidence. Eastman Kodak Co. v. Image Tech. Servs., Inc., 
504 U.S. 451, 456 (1992).
 

WII’s Motion For Summary Judgment
*3 WII’s Motion for Summary Judgment is not warranted 
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in this case because there is a genuine dispute as to 
whether WII manufactured and marketed the Canister. 
WII points to Plaintiffs’ case management report in which 
Plaintiffs agreed that WII was not a proper defendant in 
this action and that they would file an amended complaint 
replacing WII with WCW. WII also refers to portions of 
its answer to Plaintiffs’ First Amended Complaint and 
discovery requests denying that WII manufactured the 
defective cylinder that purportedly injured Plaintiffs. 
Plaintiffs have provided controverting evidence of WII’s 
answer to the First Amended Complaint on August 18, 
2009 in which WII admitted that it manufactured and 
marketed MAPP gas cylinders. (WII’s Answer to FAC ¶ 
44, Dkt. No. 39.) WII claims that this admission was a 
mistake and that in its answer to the Second Amended 
Complaint it denied that WII designed, manufactured, 
distributed, marketed, and sold any MAPP gas cylinders 
or torches, including the defective subject Canister. (Dkt. 
No. 302.) However, there is ample evidence in the record 
that between answering the FAC in 2009 and answering 
the SAC in 2011, WII vigorously participated in this 
litigation by bringing motions that challenged the 
substantive claims of Plaintiffs, filing a counterclaim 
against Plaintiffs, and answering as well as propounding 
discovery. (Dkt. Nos. 230-31, 238-39.) Based on WII’s 
actions, WII has held itself out to be a defendant with 
substantial interest in this litigation. WII further did not 
take any measures to extricate itself from the case at the 
very outset of this action before extensively participating 
in this litigation, especially after Plaintiffs agreed to do 
so. Instead, WII waited two years after the FAC was filed 
to bring its first motion for summary judgment on the 
basis that Plaintiffs sued the incorrect entity. Because 
there is sufficient evidence creating a genuine dispute of 
whether WCW manufactured and marketed the Canister, 
WII’s motion for summary judgment is DENIED.
 

WCW’s Motion For Summary Judgment
WCW’s Motion for Summary Judgment is also 
unwarranted in this action because WCW knew or should 
not have known that Plaintiffs’ action would have been 
brought against it, “but for” a mistake by Plaintiffs. Under 
California Code of Civil Procedure 335.1, Plaintiffs are 
subject to the two-year statute of limitations to commence 
their personal injury action against WCW. WCW 
contends that because the injury occurred on April 7, 
2008, and Plaintiffs filed suit against WCW in July 2011, 
Plaintiffs’ claims are time-barred. The issue presented 
before the Court is whether Plaintiffs’ claims against 
WCW nevertheless relate back to the filing of the original 
complaint under Federal Rule Civil Procedure 15(c).

 
Under Rule 15(c), claims against newly added defendants 
relate back if (1) the claims against the new defendants 
“arose out of the conduct, transaction, or occurrence” set 
out forth in the original complaint, (2) the new defendants 
have received sufficient notice of the original action 
“within the period provided by Rule 4(m) [120 days] for 
serving the summons and complaint” so that they will not 
be prejudiced in defending the claim on the merits, and 
(3) the new defendants “knew or should have known that 
the action would have been brought against it, but for a 
mistake concerning the proper party’s identity.” Fed. R. 
Civ. Proc. 15(c)(1); Krupski v. Costa Crociere, ––– U.S. 
––––, 130 S.Ct. 2485, 2491-92 (2010). The parties do not 
contest that the claims against WCW arise from the same 
set of events as those alleged in the original Complaint. 
The parties also do not contest that WCW had notice of 
the original complaint within 120 days after it was filed 
on October 21, 2008. Moreover, as a matter of law, notice 
may be properly imputed to WCW because it is the 
subsidiary of WII. G.F. Co. v. Pan Ocean Shipping Co., 
Ltd., 23 F.3d 1498, 1503 (9th Cir. 1994), and because WII 
and WCW share the same attorney, Krupski v. Costa 
Crociere, 130 S.Ct. at 2492. Furthermore, as in Krupski, 
WCW and WII are related corporate entities with very 
similar names, such that WCW had constructive notice of 
Plaintiffs’ complaint. Krupski, 130 S.Ct. at 2498. 
However, under the third requirement, WCW contends 
that Plaintiffs’ claims against WCW does not relate back 
under Rule 15(c) because Plaintiffs knew about WCW’s 
identity before the statute of limitations ran and therefore 
was not mistaken as to the proper identity of defendant. 
Plaintiffs argue that their claims against WCW properly 
relate back under the standard set by Krupski v. Costa 
Crociere because WCW knew or should have known 
about the lawsuit when Plaintiffs filed their original 
complaint against WII.
 
The Court finds that WCW has misapplied the standard 
set by the Supreme Court in Krupski v. Costa Crociere. In 
that case, the Supreme Court held that relation back under 
Rule 15(c)(1)(C) “depends on what the party to be added 
knew or should have known, not on the amending party’s 
knowledge or timeliness in seeking to amend the 
pleading.” Krupski, 130 S.Ct. at 2490. In its moving 
papers, WCW has improperly focused on what Plaintiffs 
knew after they filed the original Complaint. The correct 
inquiry, however, is whether the “prospective defendant 
knew or should have known during the Rule 4(m) period” 
that Plaintiffs would have sued the defendant, “but for” 
the Plaintiffs’ mistake. Id. at 2493 (emphasis in original). 
But WCW offers no evidence that before Plaintiffs filed 
the original complaint, they did not make a mistake 
because they made a “fully informed decision” not to 
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pursue litigation against WCW in October 2008. Krupski, 
130 S.Ct. at 2496; Nelson v. Adams U.S.A., Inc., 529 U.S. 
460, 467 (2000). Plaintiffs post-filing conduct is relevant 
only to the extent that their conduct during the Rule 4(m) 
period suggest that they failed to name WCW as a 
defendant because of anything other than a mistake. 
Krupski, 130 S.Ct. at 2496-97. The only post-filing 
evidence that WCW has offered in support of its claim 
that Plaintiffs did not make a mistake is that Plaintiffs 
were apprised of the correct party after they filed the 
original complaint, but that they nevertheless failed to add 
WCW to the FAC. However, there is controverting 
evidence that Plaintiffs agreed to add WCW by a 
stipulation drafted by WII, but that the stipulation was 
nevertheless not filed with the Court. Plaintiffs further 
provided evidence that their counsel saw post-fire 
photographs taken of the Canister, which contained the 
name “Worthington” on it, and that a subsequent internet 
search disclosed the name “Worthington Industries, Inc.” 
as the corporate entity. (Decl. of J. Milman in Supp. Opp. 
¶ 4.) The fact that WII and WCW both have the name 
“Worthington” and that they are related corporate entities 
raise a reasonable likelihood of a mistake being made. 
Finally, the fact that Plaintiffs has unduly delayed in filing 
their Second Amended Complaint is irrelevant under Rule 
15(c). Id. at 2496. Accordingly, WCW’s motion for 
summary judgment is DENIED.2

 

Plaintiffs’ Request for Sanctions under Local Rule 
11-9
*4 Plaintiffs further request monetary sanctions under 
Local Rule 11-9 and 83-7. Local Rule 11-9 authorizes 
sanctions for “frivolous motions or opposition to 
motions” at the Court’s discretion. The Court hereby 
DENIES Plaintiffs’ request for monetary sanctions 
against WCW, as there is insufficient evidence that the 
motion was devoid of legal or evidentiary support. Nor 
does the Court find that the motion was brought for an 
improper purpose.
 

Conclusion
For the foregoing reasons, WII’s renewed motion for 
summary judgment for failure to sue correct entity is 
DENIED. WCW’s converted motion for summary 
judgment is DENIED, and Plaintiffs’ request for 
monetary sanctions against WCW is DENIED.
 

All Citations

Not Reported in Fed. Supp., 2011 WL 13131125

Footnotes

1 The action was initially filed in the Superior Court of Orange County and subsequently removed to this Court.

2 Plaintiffs also raise the independent argument that WCW should be equitably estopped from denying its stipulation adding WCW 
as a defendant to this action in April 2009. Because the Court finds that summary judgment is not warranted under the relation 
back rule, the Court does not reach this issue.
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United States District Court,

E.D. California.

FAIR HOUSING COUNCIL OF 
CENTRAL CALIFORNIA, INC., et al., 

Plaintiffs,
v.

Henry D. NUNEZ, et al., Defendants.

No. 1:10cv02073 LJO DLB.
|

Jan. 24, 2012.

Attorneys and Law Firms

Christopher Brancart, Elizabeth Brancart, Brancart and 
Brancart, Pescadero, CA, for Plaintiffs

Henry Dorame Nunez, Daniel L. Harralson, Law Offices 
of Henry D. Nunez, Fresno, CA, for Defendants.

ORDER DENYING PLAINTIFFS’ MOTION TO 
COMPEL DEFENDANT HENRY NUNEZ TO 
COMPLY WITH DISCOVERY ORDER AS MOOT 
(Document 49)

ORDER GRANTING PLAINTIFFS’ MOTION FOR 
LEAVE TO FILE FIRST AMENDED COMPLAINT 
(Document 46)

ORDER DENYING PLAINTIFFS’ MOTION TO 
MODIFY SCHEDULING ORDER AS MOOT 
(Document 51)

ORDER VACATING SCHEDULING ORDER AND 
SETTING STATUS CONFERENCE

DENNIS L. BECK, United States Magistrate Judge.

*1 Plaintiffs Fair Housing Council of Central California, 
Inc., Nelida Mendiola, Martha Lemos and Maria Nava 
(“Plaintiffs”) filed the present motions (1) to compel 
Defendant Henry Nunez to comply with the Court’s 
November 3, 2011 discovery order, (2) for leave to file a 
first amended complaint, and (3) to modify the scheduling 
order. The matters were heard on January 13, 2012, 
before the Honorable Dennis L. Beck, United States 
Magistrate Judge. Elizabeth Brancart appeared 
telephonically on behalf of Plaintiffs. Daniel Harralson 
appeared on behalf of Defendant Henry Nunez. Henry 
Nunez appeared as counsel on behalf of Defendant 
Minnie Avila.
 

INTRODUCTION

Plaintiffs Nelida Mendiola, Martha Lemos and Maria 
Nava are current or former tenants of the Cypress Estates 
apartment complex (“Cypress Estates”), each of whom 
resided there with minor children. Defendant Henry 
Nunez controls the management of Cypress Estates. 
Complaint, ¶¶ 8–9. Cypress Estates claims to be a housing 
complex for older persons under the Housing for Older 
Persons Act (“HOPA”), 42 U.S.C. § 3607(b)(2).
 
Plaintiffs and other residents complained of 
discrimination at Cypress Estates to the Fair Housing 
Council of Central California, a nonprofit corporation 
ensuring compliance with fair housing laws throughout 
the Central Valley. Complaint, ¶¶ 4–7. Plaintiffs allege 
that Defendants enforced unreasonable and discriminatory 
rules against them and their children, served them with 
eviction notices because of their protected familial status, 
and made derogatory statements about their national 
origin that interfered with the enjoyment of their tenancy. 
Complaint, ¶¶ 12–22.
 
Plaintiffs assert violations of the Fair Housing Act (42 
U.S.C. §§ 3601, et seq.), the California Fair Employment 
and Housing Act (Government Code §§ 12955, et seq.), 
the California Civil Code §§ 1714, 1927, 1940.2, 44–46, 
and the California Code of Civil Procedure §§ 1159 and 
1160. Plaintiffs seek monetary damages, including 
punitive damages, along with declaratory and injunctive 
relief.
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I. MOTION TO COMPEL DEFENDANT HENRY 
NUNEZ TO COMPLY WITH DISCOVERY ORDER
On January 10, 2012, Plaintiffs filed a reply stating the 
motion to compel is now moot. Doc. 71. At the hearing, 
the parties confirmed that the motion to compel was 
resolved. Accordingly, Plaintiffs’ motion to compel 
Defendant Henry Nunez to comply with discovery order 
is DENIED AS MOOT.
 

II. MOTION FOR LEAVE TO FILE FIRST 
AMENDED COMPLAINT

A. Introduction
On November 10, 2011, Plaintiffs filed a motion for leave 
to file a first amended complaint. Plaintiffs seek to add 
two new defendants, Joy Nunez and Cypress Estates, Inc., 
and seek to add factual allegations (1) that defendant 
Henry Nunez holds a partial ownership interest in the 
Cypress Estates apartments, (2) that his use of the 
corporate form should be disregarded and (3) that 
defendants Henry Nunez, Joy Nunez and Cypress Estates, 
Inc. knew or should have known that Minnie Avila was 
an unfit manager and their continued employment of Ms. 
Avila as their agent was in reckless disregard of the rights 
of plaintiffs and other tenants of the Cypress Estates to 
live in an environment free of housing discrimination.
 
*2 On December 30, 2011, Defendant Henry Nunez filed 
an opposition to Plaintiffs’ motion to amend. Doc. 61.
 
On June 6, 2011, Defendant Herminia (Minnie) Avila 
filed an untimely opposition to the motion to amend. Doc. 
66.
 
On January 6, 2012, Plaintiffs filed a reply to Defendant 
Nunez. Doc. 65. On January 10, 2012, Plaintiffs filed a 
reply to Defendant Avila. Doc. 69. With leave of court, 
Plaintiffs also filed a supplemental reply to Defendant 
Nunez on January 11, 2012. Doc. 73.
 
On January 12, 2012, Defendants Henry Nunez and 
Herminia Avila filed an opposition to Plaintiffs’ reply 
brief, a supporting memorandum and a request for judicial 
notice in support of their opposition. Docs. 74, 75 and 76.
 

B. SUMMARY OF PROPOSED AMENDMENT
As noted, Plaintiffs seek to add two new defendants to 
this action: (1) Joy Nunez, Defendant Henry Nunez’s 
wife, who holds an ownership interest in Cypress Estates; 
and (2) Cypress Estates, Inc., a corporation wholly owned 
by Defendant Henry Nunez, which also holds an 
ownership interest in Cypress Estates. The proposed 
amended complaint also adds the following:
 
(1) allegations based on public records that some of the 
parcels on which the relevant apartments are located have 
been owned, in part, by defendant Henry Nunez, Joy 
Nunez and Cypress Estates, Inc. Plaintiffs note that 
Cypress Estates, Inc. filed a bankruptcy petition on March 
9, 2010, but Plaintiffs were not listed as creditors. On July 
7, 2011, the bankruptcy court issued its final decree and 
the automatic stay is now lifted;
 
(2) allegations seeking injunctive relief against Cypress 
Estates, Inc. to stop the discriminatory housing practices 
at the apartments. Plaintiffs seek to establish a right to 
collect damages from the liability policy maintained by 
Cypress Estates, Inc.;
 
(3) allegations that defendant Minnie Avila, acting as 
agent of the other defendants, repeatedly made derogatory 
statements to the occupants at the Cypress Estates 
apartments concerning families with children and persons 
of Mexican ancestry;
 
(4) acknowledgment that Ms. Avila filed a Chapter 13 
bankruptcy petition and Plaintiffs are the primary 
unsecured creditors. Plaintiffs note the automatic stay 
imposed by the bankruptcy filing and represent that they 
have added no new claims or allegations against Ms. 
Avila;
 
(5) allegations concerning Defendants’ prior history of 
alleged Fair Housing Act violations and their reckless 
disregard in retaining Defendant Minnie Avila. The 
allegations include instances of multiple 
lawsuits/discrimination complaints beginning in 2006 and 
continuing through 2010 involving Minnie Avila and the 
Cypress Estates apartments. Defendants Henry Nunez and 
Minnie Avila repeatedly agreed to attend fair housing 
training. Plaintiffs allege that Ms. Avila did not attend fair 
housing training as part of a conciliation agreement in 
2010; and
 
(6) allegations that Defendant Henry Nunez manipulated 
the corporate form. He is the sole shareholder and 
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president of Cypress Estates, Inc., he shares an address 
with the corporation and he is the only person at Cypress 
Estates with authority to issue notices or sign leases. Per 
public records, by a series of conveyances Defendant 
Henry Nunez transferred ownership of the parcels making 
up the Cypress Estates apartments to himself and to his 
wife, Joy Nunez, as joint tenants and they leased the 
property back to Cypress Estates, Inc. Between 2005 and 
2007, Henry and Joy Nunez secured mortgages on the 
parcels. In July 2009, Henry Nunez executed a grant deed 
to Cypress Estates, Inc. conveying his interest in certain 
parcels, but didn’t record it at that time. In November and 
December 2009, the trustees holding the deeds of trust 
executed by Henry and Joy Nunez recorded notices of 
default. On February 18, 2010, Defendant Henry Nunez 
had the July 2009 grant deed recorded. On March 9, 2010, 
Cypress Estates, Inc. filed Chapter 11 bankruptcy. The 
United States Trustee filed a motion to dismiss or convert 
the bankruptcy for lack of counsel. Facts showed that the 
corporation’s counsel, Tomas D. Nunez, had the same 
address, telephone number, fax number, email address 
and ECF filing account as Henry Nunez. The trustee 
withdrew the motion after new counsel was substituted.
 

C. Legal Standard
*3 Federal Rule of Civil Procedure Rule 15(a) provides 
that the court should “freely give leave [to amend] when 
justice so requires.” The United States Supreme Court has 
stated:

[i]n the absence of any apparent or declared 
reason—such as undue delay, bad faith or dilatory 
motive on the part of the movant, repeated failure to 
cure deficiencies by amendments previously allowed, 
undue prejudice to the opposing party by virtue of 
allowance of the amendment, futility of amendment, 
etc.—the leave sought should, as the rules require, be 
“freely given.”

Foman v. Davis, 371 U.S. 178, 182, 83 S.Ct. 227, 9 
L.Ed.2d 222 (1962). The Ninth Circuit has summarized 
these factors to include the following: (1) undue delay; (2) 
bad faith; (3) prejudice to the opponent; and (4) futility of 
amendment. Loehr v. Ventura County Cmty. Coll. Dist., 
743 F.2d 1310, 1319 (9th Cir.1984). Granting or denial of 
leave to amend rests in the sound discretion of the trial 
court. Swanson v. United States Forest Serv., 87 F.3d 
339, 343 (9th Cir.1996). Despite the policy favoring 
amendment under Rule 15, leave to amend may be denied 
if the proposed amendment is futile or would be subject to 
dismissal. Saul v. United States, 928 F.2d 829, 843 (9th 
Cir.1991).

 

D. Analysis
As a preliminary matter, the Court addresses the 
pleadings filed by Defendants Henry Nunez and Minnie 
Avila on January 12, 2012. Defendants Nunez and Avila 
filed an untimely opposition to Plaintiffs’ reply brief, 
along with a supporting memorandum and request for 
judicial notice. Docs. 74, 75 and 76. At the hearing, 
Defendant Henry Nunez, who also serves as counsel for 
Defendant Avila, indicated that the documents should not 
have been filed. Accordingly, the Court HEREBY 
ORDERS these documents STRICKEN FROM THE 
RECORD.
 
The Court now turns to the merits of the underlying 
motion.
 

1. Undue Delay
Plaintiffs argue that the proposed amendment is timely 
because the scheduling order sets no deadline to amend 
the pleadings and the claims asserted against the proposed 
defendants are within the statutory time limits.
 
Defendant Nunez counters that there was no reason why 
Plaintiffs could not have included the proposed 
amendments when they originally filed the complaint 
because they knew that he was an officer for Cypress 
Estates, Inc. However, Plaintiffs explain that they first 
became aware of the need to amend their complaint in 
response to the motion to dismiss filed by Defendant 
Henry Nunez in October 2011. In the motion to dismiss, 
Mr. Nunez claimed he could not be held liable as an 
officer of Cypress Estates, Inc. and that Cypress Estates, 
Inc. had not been named in the complaint. Doc. 38. When 
Mr. Nunez claimed he could not be liable, Plaintiffs’ 
counsel reviewed public records identifying the 
transactions between Henry and Joy Nunez and Cypress 
Estates, Inc. in an effort to determine ownership interests 
in the Cypress Estates apartments.
 
To the extent defense counsel attempted to demonstrate 
that Plaintiffs’ were aware of the proposed amendments 
prior to the outset of this action, they were unsuccessful. 
The Court finds no undue delay by Plaintiffs.
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2. Bad Faith
*4 Defendant Henry Nunez argues that the proposed 
amendment is brought in bad faith to annoy him and Joy 
Nunez. Defendant argues that there is no conceivable 
reason, other than a failure to investigate, for not suing 
Henry Nunez in his individual capacity at the outset of 
this case. Defendant also asserts that Plaintiffs’ counsel 
knew of a lease identifying both Henry and Joy Nunez as 
co-owners of the Cypress Estates properties since 2007 
based on a prior case.
 
Plaintiffs counter that Defendant Nunez already was 
named in his individual capacity in the original complaint 
as an owner of Cypress Estates apartments. As to 
Defendant’s claim that Plaintiffs knew of a lease 
identifying both Joy and Henry Nunez as co-owners of 
the properties, Plaintiffs’ counsel indicated that they had 
never seen a copy of any lease because there was no 
discovery in the prior litigation.
 
Defendant Minnie Avila also claims bad faith on the part 
of Plaintiffs by including her in the proposed 
amendments. On June 6, 2011, Defendant Avila filed an 
untimely opposition to the motion for leave to file a first 
amended complaint. Doc. 66. In her motion, she explains 
that she filed for Chapter 13 bankruptcy on July 8, 2011, 
and there is an automatic stay against any action being 
taken against her without prior approval from the 
bankruptcy court. She contends that Plaintiffs failed to 
file a proof of claim with the bankruptcy court and 
therefore they cannot take any action against her in this 
case. Ms. Avila wants to reinstate the motion to dismiss 
the original complaint.
 
In the proposed amended complaint, Plaintiffs have not 
added any new allegations or claims against Ms. Avila. 
Further, Plaintiffs acknowledged that their claims against 
Ms. Avila are subject to the automatic stay. Proposed 
First Amended Complaint, Doc. 47–1. At the hearing, Ms. 
Avila’s counsel admitted that the allegations against Ms. 
Avila have not changed. Instead, the proposed complaint 
contains allegations regarding the interactions of 
defendants with Ms. Avila.
 
The Court does not find that Plaintiffs are seeking to 
amend for an improper purpose.
 

3. Prejudice to Defendant
Plaintiffs assert that the proposed amendment adds no 
new claims against the current defendants and the new 
defendants will not be prejudiced because (1) they are so 

closely related to Defendant Henry Nunez; and (2) the 
insurance company providing liability insurance for the 
Cypress Estates complex is defending the action. 
Declaration of Elizabeth Brancart (“Brancart Dec.”) ¶ 3.
 
Defendant Henry Nunez counters that he will be unduly 
prejudiced because these new allegations will increase 
litigation costs by adding Joy Nunez and by seeking to 
pierce the corporate veil. However, litigation costs alone 
are not grounds for denial of leave to amend. See Owens 
v. Kaiser Found. Health Plan, Inc., 244 F.3d 708, 712 
(9th Cir.2001).
 

4. Futility
Defendant Nunez argues that the proposed amendments 
are futile. “Futility of amendment can, by itself, justify the 
denial of a motion for leave to amend.” Bonin v. 
Calderon, 59 F.3d 815, 845 (9th Cir.1995). However, 
denial of leave to amend due to futility is rare. Ordinarily, 
courts will defer consideration of challenges to the merits 
of a proposed amended pleading until after leave to 
amend is granted and the amended pleading is filed. 
Netbula v. Distinct Corp., 212 F.R.D. 534, 539 
(N.D.Cal.2003); Britz Fertilizers v. Nationwide 
Agribusiness Ins. Co., 2011 WL 5118521 (E.D.Cal. 
Oct.27, 2011).
 
*5 Here, the Court defers ruling on the merits of the 
proposed amended complaint. Notwithstanding, the Court 
notes that certain of defendants’ arguments regarding 
futility are unsupported or inaccurate. For example, 
Defendant Nunez argues that the amendments are futile 
because Plaintiffs failed to exhaust their administrative 
remedies under the California Fair Employment and 
Housing Act (“FEHA”), Cal. Gov.Code §§ 12955 et seq. 
However, FEHA does not require exhaustion of 
administrative remedies for housing claims. See Cal. 
Gov.Code § 12989.1; House v. Cal. State Mortg. Co., 
2009 WL 2031775, *18 (E.D.Cal.2009) (denying motion 
to dismiss FEHA housing cause of action on exhaustion 
grounds).
 
As an additional example, Defendant Nunez argues that 
the proposed amendments are futile because Plaintiff Fair 
Housing Council of Central California, Inc. has no 
standing to bring the seventh claim for relief pursuant to 
the Unruh Civil Rights Act. However, the proposed 
amended complaint clearly states that the seventh cause of 
action for violation of the Unruh Act is brought only by 
Plaintiffs Mendiola, Nava and Lemos. Proposed First 
Amended Complaint p. 15, Doc. 47–1.
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Following consideration of the relevant Eitel factors, 
Plaintiffs’ motion for leave to file a first amended 
complaint is GRANTED. To accommodate service of the 
amended complaint, along with the possible retention of 
counsel and tender of defense to the insurance carrier for 
Cypress Estates, Inc., the Court HEREBY VACATES the 
Scheduling Order dated March 21, 2011. Doc. 16.
 
A status conference is SCHEDULED for February 7, 
2012, at 9:00 a.m.
 

III. MOTION TO MODIFY SCHEDULING ORDER
On November 15, 2011, Plaintiffs filed a motion to 
modify the Scheduling Order pursuant to Rule 16(b)(4) of 
the Federal Rules of Civil Procedure. (Doc. 51.) As the 
existing scheduling order has been vacated, Plaintiffs’ 
motion to modify the scheduling order is DENIED AS 
MOOT.
 

CONCLUSION

For the reasons stated above, the Court HEREBY 
ORDERS as follows:

1. Plaintiffs’ motion to compel Defendant Henry 
Nunez to Comply with Discovery Order is DENIED 
AS MOOT;

2. The opposition to Plaintiffs’ reply brief, 
supporting memorandum and request for judicial 
notice filed by Defendants Henry Nunez and Minnie 
Avila on January 12, 2012 (Documents 74, 75 and 
76) are STRICKEN FROM THE RECORD;

3. Plaintiffs’ motion for leave to file a first amended 
complaint is GRANTED;

4. Plaintiffs’ claims, as set forth in the original 
complaint filed November 8, 2010, REMAIN 
STAYED as to Defendant Avila. Ms. Avila’s answer 
to the original complaint, which was filed on January 
7, 2011, shall stand as a denial to the first amended 
complaint and no further pleading shall be required;

5. The Scheduling Order dated March 21, 2011 is 
VACATED;

6. Plaintiffs’ motion to amend the scheduling order is 
DENIED AS MOOT; and

7. A status conference is SCHEDULED for February 
7, 2012, at 9:00 a.m. before the undersigned. The 
parties shall be prepared to discuss the status of 
service, legal representation and scheduling dates for 
discovery and trial.

 
*6 IT IS SO ORDERED.
 

All Citations

Not Reported in F.Supp.2d, 2012 WL 217479

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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2003
2002 WL 1751135

United States District Court, S.D. New York.

Herbert FEINBERG, individually and as 
assignee of I.A. Alliance Corp. f/k/a I. 

Appel Corporation, Plaintiffs,
v.

Stephen KATZ, Norman Katz and Jose 
Peschard, Defendants.

I. APPEL CORPORATION and Herbert 
Feinberg, Plaintiffs,

v.
Norman KATZ, Stephen Katz, and Jose 

Peschard,

No. 99 CIV. 45(CSH).
|

July 26, 2002.

Synopsis
Purchasing shareholder brought action against selling 
shareholders and corporate officer alleging violation of 
Racketeer Influenced and Corrupt Organizations Act 
(RICO) and various state law claims. On defendant’s 
motion to dismiss, the District Court, Haight, Senior 
District Judge, held that: (1) purchasing shareholder had 
standing to recover for pre-sale acts of mismanagement; 
(2) relation back doctrine extended to initial common law 
fraud claims to subsequent claim under RICO; (3) 
creation of fictional out of state tax residence and 
resulting conviction for failure to pay taxes was wholly 
irrelevant to misappropriation of corporation’s assets 
claim; and (4) conviction for tax evasion, while not 
directly relevant to misappropriated corporation’s assets 
claim, was nonetheless admissible at trial to impeach 
defendant’s credibility.
 
Motion granted in part and denied in part.
 

West Headnotes (16)

[1] Corporations and Business Organizations
Persons entitled to sue;  standing

101Corporations and Business Organizations
101VIIDirectors, Officers, and Agents
101VII(D)Rights, Duties, and Liabilities as to 
Corporation and Its Shareholders or Members
101k1929Actions Between Shareholders or Members 
and Directors, Officers, or Agents
101k1933Persons entitled to sue;  standing
(Formerly 101k320(4))

Purchasing shareholder had standing to recover 
for pre-sale acts of mismanagement under New 
York law, since alleged fraudulent 
misappropriation was not revealed before 
purchase and there was no suggestion that it was 
taken into account in fair purchase price.

[2] Corporations and Business Organizations
Parent and subsidiary corporations in general

101Corporations and Business Organizations
101IIDisregarding Corporate Entity;  Piercing 
Corporate Veil
101k1050Separate Corporations;  Disregarding 
Separate Entities
101k1053Parent and subsidiary corporations in 
general
(Formerly 101k1.5(3))

Under New York law, a parent corporation may 
not pierce the corporate veil it set up for its own 
benefit in order to advance the claims of its 
subsidiary.

5 Cases that cite this headnote

[3] Corporations and Business Organizations
Parent and subsidiary corporations in general

101Corporations and Business Organizations
101IIDisregarding Corporate Entity;  Piercing 
Corporate Veil
101k1050Separate Corporations;  Disregarding 
Separate Entities
101k1053Parent and subsidiary corporations in 
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general
(Formerly 101k1.5(3))

Under New York law, a parent corporation 
cannot create a subsidiary and then ignore its 
separate corporate existence whenever it would 
be advantageous to the parent.

7 Cases that cite this headnote

[4] Corporations and Business Organizations
Derivative or direct action

101Corporations and Business Organizations
101VIIIDerivative Actions;  Suing or Defending on 
Behalf of Corporation
101VIII(A)In General
101k2027Persons Entitled to Sue or Defend; 
 Standing
101k2029Derivative or direct action
(Formerly 101k202)

The fact that an individual closely affiliated with 
a corporation, such as a principal shareholder or 
even a sole shareholder, is incidentally injured 
by an injury to the corporation does not confer 
standing on the individual under New York law 
to sue on the basis of either that indirect injury 
or the direct injury to the corporation.

[5] Corporations and Business Organizations
Derivative or direct action

101Corporations and Business Organizations
101VIIIDerivative Actions;  Suing or Defending on 
Behalf of Corporation
101VIII(A)In General
101k2027Persons Entitled to Sue or Defend; 
 Standing
101k2029Derivative or direct action
(Formerly 101k320(4), 101k202)

Under New York law, where an injury is 
suffered by a corporation and the shareholders 
suffer solely through depreciation in the value of 
their stock, only the corporation itself, or a 
stockholder suing derivatively in the name of the 
corporation, may maintain an action against the 

wrongdoer; an exception to the general rule 
prohibiting parent corporations from advancing 
their subsidiary’s claims exists when the alleged 
wrongdoer owes a fiduciary duty directly to the 
parent corporation and the parent seeks to 
recover for a breach of that duty which resulted 
in the diminution in value of the parent’s shares 
of the subsidiary.

4 Cases that cite this headnote

[6] Limitation of Actions Nature of harm or 
damage, in general

241Limitation of Actions
241IIComputation of Period of Limitation
241II(F)Ignorance, Mistake, Trust, Fraud, and 
Concealment or Discovery of Cause of Action
241k95Ignorance of Cause of Action
241k95(3)Nature of harm or damage, in general

Four year limitations period under Racketeer 
Influenced and Corrupt Organizations Act 
(RICO), for purchasing shareholder’s claim that 
other shareholder and corporate officer looted 
parent corporation, began to run within year of 
when he purchased other shareholder’s stock 
and took over company; purchasing shareholder 
immediately attempted to rescind purchase 
agreement alleging fraud as it rapidly became 
clear that company faced serious financial 
problems in months after purchase. 18 U.S.C.A. 
§ 1961 et seq.

3 Cases that cite this headnote

[7] Limitation of Actions Nature of action in 
general

241Limitation of Actions
241IIComputation of Period of Limitation
241II(H)Commencement of Proceeding;  Relation 
Back
241k127Amendment of Pleadings
241k127(2)Amendment Restating Original Cause of 
Action
241k127(3)Nature of action in general

Relation back doctrine extended from initial 
common law fraud claims to subsequent claim 
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under Racketeer Influenced and Corrupt 
Organizations Act (RICO), since shareholder 
was on notice that he could have been subject to 
liability for those fraudulent acts under RICO 
theory ever since original complaint was filed. 
18 U.S.C.A. § 1961 et seq; Fed.Rules 
Civ.Proc.Rule 15(c), 28 U.S.C.A.

3 Cases that cite this headnote

[8] Racketeer Influenced and Corrupt 
Organizations Enterprise

319HRacketeer Influenced and Corrupt Organizations
319HIFederal Regulation
319HI(A)In General
319Hk33Enterprise
319Hk34In general

Under the Racketeer Influenced and Corrupt 
Organizations Act (RICO), an enterprise need 
not necessarily have a continuity extending 
beyond the performance of the pattern of 
racketeering acts alleged, or a structural 
hierarchy, so long as it is in fact an enterprise as 
defined in the statute. 18 U.S.C.A. § 1961 et seq.

3 Cases that cite this headnote

[9] Racketeer Influenced and Corrupt 
Organizations Informal entities; 
 associations-in-fact

319HRacketeer Influenced and Corrupt Organizations
319HIFederal Regulation
319HI(A)In General
319Hk33Enterprise
319Hk36Informal entities;  associations-in-fact

Under the Racketeer Influenced and Corrupt 
Organizations Act (RICO), an association in fact 
enterprise exists if the plaintiff can show that its 
various associates function as a continuing unit; 
for an association of individuals to constitute an 
enterprise, the individuals must share a common 
purpose to engage in a particular fraudulent 
course of conduct and work together to achieve 
such purposes. 18 U.S.C.A. § 1961 et seq.

6 Cases that cite this headnote

[10] Corporations and Business Organizations
Misappropriation and conversion
Trusts Identification of Property

101Corporations and Business Organizations
101VIIDirectors, Officers, and Agents
101VII(D)Rights, Duties, and Liabilities as to 
Corporation and Its Shareholders or Members
101k1859Corporate Property, Funds, and Securities
101k1863Misappropriation and conversion
(Formerly 101k312(3))
390Trusts
390VIIEstablishment and Enforcement of Trust
390VII(B)Right to Follow Trust Property or Proceeds 
Thereof
390k358Identification of Property
390k358(1)In general

Funds, as specific amounts misappropriated 
through fraudulent billing, were specifically 
identifiable, for purpose of conversion and 
constructive trust claims under New York law, 
even though funds were not held in segregated 
account.

5 Cases that cite this headnote

[11] Conversion and Civil Theft Property Subject 
of Conversion or Theft

97CConversion and Civil Theft
97CIActs Constituting and Liability Therefor
97Ck103Property Subject of Conversion or Theft
97Ck104In general
(Formerly 389k2 Trover and Conversion)

Under New York law, real property may not be 
the subject of a conversion claim.

4 Cases that cite this headnote

[12] Contribution Defenses

96Contribution
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96k8Defenses

Under New York law, a party may not obtain 
contribution for settlement of a claim.

[13] Indemnity Nature of obligation
Indemnity Implied contract of indemnity

208Indemnity
208IIn General
208k20Nature of obligation
208Indemnity
208IIIIndemnification by Operation of Law
208k54Implied contract of indemnity

In New York, an indemnification claim must be 
grounded in contract either express or implied; 
to find an implied contract for indemnification, a 
duty must exist between the third party 
defendant and the primary plaintiff.

2 Cases that cite this headnote

[14] Federal Civil Procedure Particular 
allegations

170AFederal Civil Procedure
170AVIIPleadings
170AVII(N)Striking Pleading or Matter Therein
170Ak1125Immaterial, Irrelevant or Unresponsive 
Matter
170Ak1126Particular allegations

Allegations in complaint, of defendant’s 
creation of fictional out of state tax residence 
and resulting conviction for failure to pay taxes, 
was wholly irrelevant to claim that he 
misappropriated corporation’s assets, and, 
consequently, would be stricken; creation of 
fictional residence and conviction tended to 
show that defendant wanted to increase his 
income, but only indirectly by decreasing his 
taxes, and alleged evasion of income tax liability 
did not make it more likely that he also 
increased his income through very different 
vehicle of looting corporation. Fed.Rules 
Civ.Proc.Rule 12(f), 28 U.S.C.A.

[15] Federal Civil Procedure Particular 
allegations

170AFederal Civil Procedure
170AVIIPleadings
170AVII(N)Striking Pleading or Matter Therein
170Ak1125Immaterial, Irrelevant or Unresponsive 
Matter
170Ak1126Particular allegations

Allegations in complaint concerning defendant’s 
conviction for tax evasion, while not directly 
relevant to claims that he misappropriated 
corporation’s assets, was nonetheless admissible 
at trial to impeach defendant’s credibility, and, 
consequently, would not be stricken, since it was 
crime involving dishonesty. Fed.Rules 
Civ.Proc.Rule 12(f), 28 U.S.C.A.; Fed.Rules. 
Evid.Rule 609(a)(2), 28 U.S.C.A.

1 Cases that cite this headnote

[16] Federal Civil Procedure Pleading over

170AFederal Civil Procedure
170AXIDismissal
170AXI(B)Involuntary Dismissal
170AXI(B)5Proceedings
170Ak1837Effect
170Ak1838Pleading over

When a motion to dismiss is granted, the usual 
practice is to grant leave to amend the 
complaint; such leave, which is discretionary, 
may be denied where the plaintiff is unable to 
demonstrate that he would be able to amend his 
complaint in a manner which would survive 
dismissal. Fed.Rules Civ.Proc.Rule 15, 28 
U.S.C.A.

1 Cases that cite this headnote
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MEMORANDUM OPINION AND ORDER

HAIGHT, Senior District J.

*1 The simmering feud between the plaintiff, Herbert 
Feinberg, and his former business partner, Norman Katz 
(“Norman”), has engendered these consolidated cases 
pitting Feinberg against Norman, Norman’s son Stephen 
Katz (“Stephen”), and their business associate Jose 
Peschard. The background of these seemingly endless 
disputes is described in the Court’s opinion in a related 
case filed by Norman Katz to confirm an award issued in 
an arbitration between him and Feinberg. See Katz v. 
Feinberg, 167 F.Supp.2d 556 (S.D.N.Y.2001), aff’d 290 
F.3d 95 (2d Cir.2002) (the “Arbitration Opinion”), 
familiarity with which is assumed. In addition to the 
arbitration case and these two consolidated cases, the 
disputes have sparked a separate federal complaint also 
pending before this Court.
 
Defendants now move pursuant to Rule 12(b)(6) to 
dismiss the complaints in the two captioned cases for 
failure to state a claim upon which relief can be granted.
 
It will be helpful in understanding the issues raised by 
defendants’ motion to dismiss the captioned cases to 
furnish a brief description of the three pending federal 
complaints. The complaint under docket number 99 Civ. 
45 was originally filed by Feinberg and his company, I. 
Appel Corporation (“I.Appel”), now known as I.A. 
Alliance Corp. (the “Company” or “Alliance”), on 
January 5, 1999 against Stephen Katz. That complaint 
advanced a claim of common law fraud arising out of 
Stephen’s alleged misappropriation of the Company’s 
assets and falsification of its financial statements. 
Feinberg and the Company filed another complaint on 
January 31, 2000 under docket number 00 Civ. 17 against 
Norman, Stephen and Jose Peschard alleging that the 
three breached their fiduciary duties to the Company and 
misappropriated the Company’s assets and business 
opportunities by scheming to take over one of the 
Company’s Mexican subsidiaries. The third complaint, 01 
Civ. 2739, was filed by Alliance as assignee of the claims 
of the bankruptcy creditors of I. Appel. This latter 
complaint asserted causes of action of breach of fiduciary 
duty and fraud against Norman and Stephen Katz for 
allegedly disguising the Company’s true financial 
condition from its creditors.

 
After the Court issued the Arbitration Opinion, the 
defendants agreed to allow plaintiff to amend all three 
complaints in order to delete allegations and claims that 
would have been barred by collateral estoppel as a result 
of the decision. To this end, on October 5, 2001 the first 
complaint (99 Civ. 45) was amended to delete certain 
claims and incorporate some of the claims in 00 Civ. 17.1 
The Amended Complaint advances six causes of action by 
Feinberg, individually and as assignee of Alliance, against 
Stephen Katz, Norman Katz and Jose Peschard. Subject 
matter jurisdiction is premised upon both federal question 
jurisdiction and diversity of citizenship.2

 
The First Claim for Relief is a cause of action under the 
Racketeer Influenced and Corrupt Organizations Act, 18 
U.S.C. § 1961, et seq, based on alleged predicate acts of 
wire and mail fraud. The remaining claims assert causes 
of action under the common law.
 
*2 The Second Claim is for breach of fiduciary duty 
against the Katzes and Peschard;
 
The Third Claim is for conversion against all three 
defendants;
 
The Fourth Claim advances an unjust enrichment cause of 
action against the Katzes and Peschard;
 
The Fifth Claim seeks the imposition of a constructive 
trust over the assets the defendants allegedly unlawfully 
received; and
 
The Sixth Claim seeks indemnification and/or 
contribution from the Katzes for legal fees and settlement 
costs incurred by plaintiff in an unrelated litigation.
 
The Katzes have moved pursuant to Fed.R.Civ.P. 12(b)(6) 
to dismiss the Amended Complaint’s RICO claim and 
many of its common law claims.3 As for the RICO claim, 
the Katzes maintain that it suffers from a number of fatal 
deficiencies including untimeliness, failure to properly 
allege a RICO enterprise and a pattern of RICO activities, 
failure to allege predicate acts of wire fraud, and lack of 
particularity in its fraud pleadings. The Katzes also allege 
that plaintiff lacks standing to bring the claims, that most 
of the common law claims are barred in part by the statute 
of limitations, and that certain of the common law claims 
fail to state a cause of action. Finally, the Katzes move to 
strike certain allegations in the Amended Complaint they 
contend are prejudicial.
 
For the reasons that follow, the Court grants defendants’ 
motion to dismiss in part and denies it in part, grants 
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plaintiff leave to replead in one respect, and strikes certain 
of the allegations in the Amended Complaint as 
immaterial and unduly prejudicial.
 

BACKGROUND

For 20 years Norman Katz and Herbert Feinberg were 
co-owners of I. Appel. For a number of years until 
mid–1996, Norman’s son Stephen was Executive 
Vice–President of I. Appel. In July of 1996 the 
partnership ended when Feinberg purchased all of 
Norman’s stock in a deal that quickly went sour as I. 
Appel spiraled into bankruptcy. Amid charges that 
Norman created fraudulent financial statements, Feinberg 
commenced an arbitration to rescind the purchase 
agreement. The arbitration panel denied all of Feinberg’s 
claims of fraud and rescission and granted Katz’s request 
to upwardly adjust the purchase price. In the Arbitration 
Opinion, this Court confirmed the arbitration award in all 
respects except the adjustment of the purchase price. The 
Court of Appeals affirmed that Opinion.
 
The Amended Complaint’s allegations portray fraud of a 
different nature than the fraud at issue in the arbitration. 
In this incarnation of their feud, Feinberg charges that for 
years before the buy-out the Katzes engaged in 
widespread looting of the Company’s assets, the amounts 
totalling hundreds of thousands of dollars, by means of 
false expense statements, false vendor invoices, and 
misuse of corporate department store accounts.
 
The Amended Complaint also alleges that around the time 
of the buy-out the Katzes along with Jose Peschard 
schemed to misappropriate the assets of a Mexican 
subsidiary of I. Appel, I. Appel de Mexico (the “Mexican 
Subsidiary”). According to the Amended Complaint, 
Peschard was hired in 1993 as the legal representative of 
the Mexican Subsidiary, a necessary corporate position 
under Mexican law. Amended Complaint at ¶ 55. The 
Mexican Subsidiary set up three different plants and 
incorporated different corporations to operate each 
facility. The third of these, Confecciones Intimas de 
Zacatecas, S.A. de C.V. (the “Zacatecas Corporation”), 
incorporated on May 30, 1996, ran the Zacatecas plant 
and is the subject of the fraud alleged here.
 
*3 The Amended Complaint avers that even before the 
Zacatecas plant was set up, the Katzes and Peschard 
planned to appropriate it for themselves. They allegedly 
established the corporation in a manner different from the 

other Mexican operating subsidiaries, issuing stock 
directly to Peschard and an office employee instead of the 
Mexican Subsidiary’s attorneys as nominal owners. In the 
Fall of 1996, after I. Appel’s financial troubles became 
apparent, I. Appel engaged an outside consultant to advise 
it on the Company’s operations in Mexico. Peschard, who 
was then a consultant to the Mexican Subsidiary, 
allegedly advised the other consultant at the direction of 
the Katzes to discontinue operations of the Zacatecas 
plant and to terminate its lease. In December of that year, 
the Company ended all manufacturing operations of the 
Zacatecas plant.
 
Shortly after I. Appel ceased the Zacatecas plant’s 
operations, Peschard assertedly arranged for the 
termination of the lease and immediately thereafter, on 
January 1, 1997, Peschard himself was given a new lease 
for the plant. Purportedly with funding from the Katzes, 
Peschard set up a new manufacturing facility at the 
Zacatecas plant and incorporated SEW–MEX Mexicana 
S.A. de C.V. (“Sew–Mex”) which in May of 1997 
became “a fully operational garment manufacturing 
facility, run and managed by Steven and Norman Katz 
and Jose Peschard as the titular head.” Amended 
Complaint at ¶ 88. Plaintiff alleges that as the result of the 
plant’s closing the Mexican Subsidiary was forced to pay 
approximately $50,000 in severance to its former 
employees. In addition, I. Appel purportedly incurred 
$50,000 in fees to remove Peschard as the Mexican 
Subsidiary’s legal representative when Peschard refused 
to resign that position. It also suffered “substantial tax 
penalties” (Amended Complaint at ¶ 90) as the result of a 
1997 audit by Mexican authorities of the Mexican 
Subsidiary which revealed a prior lack of adherence to 
Mexican regulations concerning corporate identity and tax 
requirements.
 

DISCUSSION

As with any motion pursuant to Rule 12(b)(6), all 
well-pleaded factual allegations contained in the 
Amended Complaint must be treated as true by the Court, 
Cohen v. Koenig, 25 F.3d 1168, 1172 (2d Cir.1994), and 
all reasonable inferences must be made in the plaintiff’s 
favor. Gant v. Wallingford Bd. of Educ., 69 F.3d 669, 673 
(2d Cir.1995). The Court must not dismiss the action 
“unless it appears beyond doubt that the plaintiff can 
prove no set of facts in support of his claim which would 
entitle him to relief.” Conley v. Gibson, 335 U.S. 41, 
45–46 (1957); Frasier v. G.E. Co., 930 F.2d 1004, 1007 
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(2d Cir.1991). Generally, “[c]onclusory allegations or 
legal conclusions masquerading as factual conclusions 
will not suffice to prevent a motion to dismiss.” 2 James 
Wm. Moore, Moore’s Federal Practice § 12.34[1][b] (3d 
ed.2001). Conclusory statements will not substitute for 
sufficient factual allegations. See Electronics 
Communications Corp. v. Toshiba America Consumer 
Prods., Inc., 129 F.3d 240, 243 (2d Cir.1997). In 
evaluating a Rule 12(b)(6) motion, the Court may look 
only to the complaint and any exhibits attached to it or 
other documents incorporated by reference. Leonard F. v. 
Israel Discount Bank of New York, 199 F.3d 99, 107 (2d 
Cir.1999); Trugman–Nash v. New Zealand Dairy Board, 
No. 93 Civ. 8321, 1996 WL 77933 at *3 (S.D.N.Y. 
Feb.23, 1996).
 

A. Standing

1. The Bangor Punta Rule
*4 [1] I turn first to the defendants’ argument that plaintiff 
Feinberg lacks standing to bring any of the claims related 
to the misappropriation of corporate assets that occurred 
before the sale of I. Appel stock by Norman Katz to 
Feinberg. Defendants rest this argument on the Supreme 
Court’s decision in Bangor Punta Operations, Inc. v. 
Bangor & Aroostook Railroad Company, 417 U.S. 703, 
94 S.Ct. 2578, 41 L.Ed.2d 418 (1974). In Bangor Punta, 
the Court held that a majority shareholder could not 
maintain a cause of action against the former owners of 
the company under the federal antitrust and securities 
laws because it could not recover for acts of corporate 
mismanagement that occurred prior to the time it had 
purchased the stock. Id. at 711–12. The case required the 
Court to apply “the settled principle of equity that a 
shareholder may not complain of acts of corporate 
mismanagement if he acquired his shares from those who 
participated or acquiesced in the allegedly wrongful 
transactions.” Id. at 710 The Katzes argue that Feinberg is 
in the same position as the shareholder in Bangor Punta 
because he purchased all of I. Appel’s stock subsequent to 
the occurrence of the alleged acts of misappropriation and 
therefore cannot be heard to complain of, or recover for, 
that misappropriation.
 
The Katzes’ reliance on Bangor Punta is based on a faulty 
premise. Their argument ignores a crucial underpinning of 
the Court’s decision which sets that case apart from the 
case at bar: in Bangor Punta, the Court implicitly 
assumed that the price of the shares reflected the 

mismanagement. As the Second Circuit subsequently 
observed, the Court’s decision in Bangor Punta 
“ultimately turned on its view that the plaintiff[ ], having 
paid a fair price for its shares, suffered no injury as a 
result of any earlier mismanagement of the acquired 
corporation.” Siegel v. Converters Transp., Inc., 714 F.2d 
213, 215 (2d Cir.1983). The purchaser’s knowledge of the 
mismanagement at the time of the stock sale was a crucial 
assumption in the Court’s the conclusion that it could not 
sue over the mismanagement. In describing the 
underlying considerations for the equitable principle it 
relied on, the Court noted that the principle historically 
applies when the shares are purchased “at a fair price.” 
417 U.S. at 710. In such a case, the shareholders have 
“sustained no injury since they had acquired their shares 
from the alleged wrongdoers after the disputed 
transactions occurred and had received full value for their 
purchase price.” Id. at 711 (emphasis added). A recovery 
would prove a “windfall” since the purchaser “received 
all they had bargained for.”4 Id. After noting that the 
shareholder at issue did not “contend that the purchase 
transaction was tainted by fraud or deceit, or that it 
received less than full value for its money,” the Court 
held that the principle applied to bar suit. Id .
 
The same cannot be said in this case. Feinberg contends 
that he did not know or have reason to suspect that the 
Katzes misappropriated the Company’s assets before he 
purchased Norman’s stock. Indeed, the whole premise of 
this lawsuit is that the Katzes engaged in fraudulent 
activity which was not reflected in the purchase price. 
That circumstance distinguishes Bangor Punta and 
precludes application in this case of the equitable 
principle denying standing to a purchasing shareholder for 
recovery from pre-sale acts of mismanagement.
 
*5 In a somewhat analogous situation, the Third Circuit 
drew the same conclusion. In Lerman v. Joyce Int’l, Inc., 
10 F.3d 106 (3d Cir.1993), the plaintiff, a former officer 
of the defendant’s subsidiary, sought to dismiss a RICO 
counterclaim the defendant filed as assignee of Litton, the 
company from which the defendant had purchased the 
subsidiary. The defendant alleged that while an officer 
plaintiff had employed a fraudulent billing scheme to 
misappropriate assets of the subsidiary for his personal 
use. Plaintiff argued that the RICO counterclaim was 
barred by Bangor Punta because the misappropriation had 
occurred before Litton sold defendant the subsidiary. The 
Third Circuit saw no “parallel” between Bangor Punta 
and the defendant’s situation. It noted that a resemblance 
between the two cases might have existed if the defendant 
had sought to recover from Litton for harm done to the 
subsidiary before the sale and that the defendant “knew or 
had reason to know about.” Id. at 111. Since that was not 
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the case, Bangor Punta was distinguishable in part 
because “the purchase price was inflated because of the 
racketeering activities, and [defendant] specifically paid 
for the right to assert claims such as this.”5 Id. See also El 
Dorado Bancshares, Inc. v. Martin, 701 F.Supp. 1515, 
1521 (D.Kan.1988) (corporation was not precluded under 
Bangor Punta from bringing action against former 
officers and directors for wrongdoing before stock sale 
where evidence indicated that stock was not purchased at 
a price that reflected the wrongdoing).
 
Just as in Lerman, the Katzes’ alleged fraudulent 
misappropriation was not revealed before the July 1, 1996 
purchase and there is no suggestion that it was taken into 
account in a “fair” purchase price. As a result, this case 
does not present a danger that the purchasing shareholder 
will receive more than the benefit of his bargain if 
recovery for the fraud is allowed. Accordingly, I conclude 
that the principle espoused in Bangor Punta does not 
preclude Feinberg from maintaining this suit based on the 
misappropriations that allegedly occurred before the 
buy-out.
 

2. Mexican Subsidiary Claims
[2] Relying on the established principle that a parent 
corporation may not “pierce the corporate veil it set up for 
its own benefit in order to advance the claims of its 
subsidiary,” Pennsylvania Engineering Corp. v. Islip 
Resource Recovery Agency, 710 F.Supp. 456, 465 
(E.D.N.Y.1989), see also 14 N.Y. Jur.2d Business 
Relationships § 36 (1996) (“One choosing to use a 
corporation to operate a business cannot, absent special 
circumstances, disregard the corporate structure and 
obtain damages personally for harm to the corporation.”), 
defendants argue that all of the claims based on the 
Mexican Subsidiary fraud allegations must be dismissed 
because plaintiff has no standing to bring them. In 
response, plaintiff contends that this lawsuit seeks to 
recover for damages suffered directly by Alliance, the 
parent corporation, not by its Mexican Subsidiary. 
Scrutiny of the complaint refutes this argument.
 
*6 [3] Defendants correctly posit that Alliance and its sole 
shareholder cannot bring claims to recover for damages 
incurred by its subsidiary. This conclusion follows from 
the principle that “a parent corporation cannot create a 
subsidiary and then ignore its separate corporate existence 
whenever it would be advantageous to the parent.” 
Pennsylvania Engineering, 710 F.Supp. at 465 (internal 
quotations and alteration omitted). Numerous courts have 
dismissed claims brought by corporations when the 

claims actually belong to a subsidiary or an affiliated 
corporation. See id. (dismissing corporate parent’s 
quantum meruit claim for services rendered by a 
non-party subsidiary); Diesel Systems, Ltd. v. Yip Shing 
Diesel Engineering Company, Ltd., 861 F.Supp. 179, 181 
(E.D.N.Y.1994) (where plaintiff’s sister corporation was 
party to subject contract plaintiff corporation was not real 
party in interest and therefore lacked standing to bring 
tortious interference claim; “A corporation does not have 
standing to assert claims belonging to a related 
corporation, simply because their business is 
intertwined.”); Bross Utilities Service Corp. v. 
Aboubshait, 618 F.Supp. 1442, 1445 (S.D.N.Y.1985) 
(dismissing claims by parent to enforce agreement to 
which only subsidiary was a party); Alexander & 
Alexander of New York Inc. v. Fritzen, 114 A.D.2d 814, 
495 N.Y.S.2d 386, 388 (App. Div. 1st Dep’t 1985) 
(plaintiff had no standing to bring claim of conspiracy to 
divert business opportunities or to interfere with 
employment contract because plaintiff’s subsidiary was 
the employer; “to the extent the pleadings disclose any 
allegation of wrongful conduct, it was clearly directed at 
[the subsidiary] not [plaintiff]”); Disston Company v. 
Sandvik Aktiebolag, 187 A.D.2d 283, 589 N.Y.S.2d 442, 
442 (App. Div. 1st Dep’t 1992) (defendant corporation 
could not set-off against its liability to plaintiff the debt 
owed by defendant’s subsidiary).
 
In the case at hand, despite Feinberg’s argument that the 
claims asserted belong to Alliance, there can be no doubt 
that the harmful conduct alleged was directed toward the 
Mexican Subsidiary. In describing the damages suffered 
as a result of the Mexican fraud, the Amended Complaint 
sometimes interchanges I. Appel and its Mexican 
Subsidiary. Without specifying which company, the 
Amended Complaint alleges that after the Zacatecas plant 
closed, “the company” was forced to pay $50,000 in 
severance to “its former employees.” Amended 
Complaint ¶ 78. Further, plaintiff alleges that the Mexican 
Subsidiary was required to pay unquantified monetary 
penalties to Mexican tax authorities due to the Katzes’ 
improper acts, ¶ 91, and that I. Appel paid over $50,000 in 
fees and costs to oust Peschard as the legal representative 
of the Mexican Subsidiary. ¶ 89. More generally, the 
Amended Complaint alleges that “the plaintiffs” (i.e. 
Feinberg individually and as assignee of Alliance) 
suffered over $250,000 in damages as the result of the 
defendants’ improper actions. ¶ 97.
 
*7 [4] Notwithstanding the Amended Complaint’s 
conflation of the two companies, it is evident that the 
Zacatecas plant was the object of the alleged fraudulent 
scheme. That plant belonged to a corporation, the 
“Zacatecas Corporation,” that was set up by the Mexican 
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Subsidiary. The loss of the Zacatecas plant, therefore, was 
suffered directly by the Zacatecas Corporation or possibly 
the Mexican Subsidiary. In the scenario depicted I. 
Appel’s role was merely as parent company. Therefore 
any loss it suffered was through its ownership interest in 
the Mexican Subsidiary. However, “the fact that an 
individual closely affiliated with a corporation such as a 
principal shareholder or even a sole shareholder, is 
incidentally injured by an injury to the corporation does 
not confer standing on the individual to sue on the basis 
of either that indirect injury or the direct injury to the 
corporation.” 14 N.Y. Jur.2d Business Relationships § 36 
(footnote omitted); see also Sound Video Unlimited, Inc. 
v. Video Shack Inc., 700 F.Supp. 127, 136 
(S.D.N.Y.1988) (“As a general rule, shareholders cannot 
bring a RICO action in their individual capacity to redress 
injuries inflicted upon their corporation. This is so even 
when the plaintiff is the sole shareholder of the injured 
corporation.”) (citations and footnote omitted). As the 
above-referenced cases make evident, despite his attempt 
to ignore the formal distinction between the companies, 
Feinberg as assignee of I. Appel and Alliance has no 
standing to bring claims based on the loss of the Mexican 
Subsidiary’s plant.
 
Feinberg suggests that at the very least he has standing to 
recover the tax penalties and legal fees Alliance paid out 
directly to settle the tax charges and to oust Peschard. 
There are two principal difficulties with this argument. 
First, his contention that I. Appel paid the tax penalties is 
belied by the Amended Complaint whose allegations 
control, and which aver that the Mexican Subsidiary 
settled them. See Amended Complaint at ¶ 91. This 
payment allegation dovetails with the allegation that the 
investigation by the Mexican authorities concerned the 
Mexican Subsidiary, not its parent corporation. Second, 
although the Amended Complaint avers that I. Appel bore 
the costs associated with ousting Peschard, there is no 
escaping the reality that those costs were the 
responsibility of the Mexican Subsidiary. Peschard was 
the legal representative of the Mexican Subsidiary, not of 
I. Appel. It was the Mexican Subsidiary’s responsibility 
and burden to divest itself of Peschard’s services. In his 
brief and in the Amended Complaint, Feinberg equates 
harm to the Mexican Subsidiary with harm to I. Appel. 
But corporate law does not countenance such a view. A 
subsidiary corporation’s separate formal structure must be 
observed, not ignored whenever it suits the parent 
corporation’s interest, as Feinberg seeks to do in the case 
at bar. To the extent I. Appel shouldered fiscal 
responsibility for the benefit of its subsidiary, it may seek 
recoupment from its subsidiary, not from the defendants. 
Because the fraudulent diversion scheme alleged in the 
Amended Complaint was directed toward the Mexican 

Subsidiary and had only an incidental impact on I. Appel 
as its parent corporation, plaintiff cannot sue the 
defendants for the harm caused the subsidiary.
 
*8 Even if, contrary to my conclusion, I. Appel (and, by 
assignment, Feinberg) has standing to sue the defendants 
to recover the funds it paid on behalf of its subsidiary to 
oust Peschard, this standing would avail it nothing. This 
injury is too remotely connected to the fraudulent scheme 
to constitute a cognizable RICO injury. To state a claim 
under RICO, plaintiff must allege that his “injuries were 
both factually and proximately caused by the alleged 
RICO violation.” In re American Express Co. 
Shareholder Litig., 39 F.3d 395, 399 (2d Cir.1994) (citing 
Holmes v. Securities Investor Protection Corp., 503 U.S. 
258, 266–68, 112 S.Ct. 1311, 117 L.Ed.2d 532 (1992)). 
As the Second Circuit has held:

[T]o plead a direct injury is a key element for 
establishing proximate causation, independent of and in 
addition to other traditional elements of proximate 
cause. Thus, the other traditional rules requiring that 
defendant’s acts were a substantial cause of the injury, 
and that plaintiff’s injury was reasonably foreseeable, 
are additional elements, not substitutes for alleging 
(and ultimately, showing) a direct injury.

Laborers Local 17 Health & Benefit Fund v. Philip 
Morris, Inc., 191 F.3d 229, 235–36 (2d Cir.1999).
 
Feinberg has alleged no direct RICO injury resulting from 
the legal fees it paid to sever ties with Peschard because 
those fees were the result not of the alleged fraud but of 
Peschard’s alleged refusal to resign as the legal 
representative of the Mexican Subsidiary. Amended 
Complaint at ¶ 89. His refusal to resign may have been 
spiteful but it was not directly related to the alleged 
predicate acts of mail and wire fraud that he and the 
Katzes committed in an effort to commandeer the 
Zacatecas plant. Peschard is alleged to have used his role 
as a consultant to the Mexican Subsidiary to advise it to 
close the plant and to take over the lease. If the alleged 
fraud had never come to light, the Mexican Subsidiary 
might may never have sought the faithless Peschard’s 
removal as legal representative, but it was his refusal to 
withdraw as representative—not the fraud—which caused 
that injury. Accordingly, the plaintiff cannot recover 
under RICO for the fees I. Appel paid to remove 
Peschard. Cf. Nassiri v. Craumer, No. 95 Civ. 
1668(LAP), 1996 WL 209985, *3–4 (S.D.N.Y. April 30, 
1996) (plaintiff had no standing to bring RICO claim 
which alleged injuries related to the termination of his 
employment; his firing was the result of a confrontation 
with his employer about the fraud, not the fraud itself).
 
[5] An exception to the general rule prohibiting parent 

Case 2:19-ap-01382-SK    Doc 229-2    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Appendix     Page 159 of 525



Feinberg v. Katz, Not Reported in F.Supp.2d (2002)
RICO Bus.Disp.Guide 10,316

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 10

corporations from advancing their subsidiary’s claims 
exists when the alleged wrongdoer owes a fiduciary duty 
directly to the parent corporation and the parent seeks to 
recover for a breach of that duty which resulted in the 
diminution in value of the parent’s shares of the 
subsidiary. “In such a case, the plaintiff parent 
shareholder has standing to recover for that decline in 
value, despite the fact that the subsidiary corporation may 
itself have a claim against the defendant for the direct 
injury to it.” Quantel Corp. v. Niemuller, 771 F.Supp. 
1361, 1367 (S.D.N.Y.1991). The general rule is that 
“where an injury is suffered by a corporation and the 
shareholders suffer solely through depreciation in the 
value of their stock, only the corporation itself ... or a 
stockholder suing derivatively in the name of the 
corporation may maintain an action against the 
wrongdoer.” Vincel v. White Motor Corp., 521 F.2d 1113, 
1118 (2d Cir.1975). For the exception to apply, the 
wrongdoer must have “breached a duty owed to the 
shareholder independent of any duty owing to the 
corporation wronged.” Abrams v. Donati, 66 N.Y.2d 951, 
953, 498 N.Y.S.2d 782, 783, 489 N.E.2d 751 (1985) 
(emphasis added).
 
*9 This exception does not apply here because there is no 
allegation that at the time of the wrongdoing any of the 
defendants owed I. Appel a fiduciary duty. Peschard was 
never a fiduciary of I. Appel. Norman ceased owing I. 
Appel any fiduciary duties after the stock sale on July 1, 
1996, and Stephen resigned as an officer in August of 
1996. But the critical actions of the defendants in 
co-opting the Zacatecas plant occurred in the Fall of 1996 
and Spring of 1997 when Peschard, at the Katzes’ 
instigation, urged the closing of the plant and took over its 
lease. Accordingly, because it cannot reasonably be said 
that plaintiff seeks to recover for a breach of fiduciary 
duty owed to I. Appel, this is not an appropriate case for 
the invocation of the exception.
 

B. RICO Statute of Limitations
The Katzes move to dismiss the RICO claim as untimely 
to the extent it arises from alleged acts of 
misappropriation occurring before October 5, 1997. A 
four year statute of limitations has been held to apply to 
claims arising under RICO. See Agency Holding Corp. v. 
Malley–Duff & Assocs., Inc., 483 U.S. 143, 107 S.Ct. 
2759, 97 L.Ed.2d 121 (1987). To be timely, such claims 
must be based on injuries that were discovered or should 
have been discovered within four years of bringing suit. 
See Tho Dinh Tran v. Alphonse Hotel Corp., 281 F.3d 23, 
35 (2d Cir.2002). The Amended Complaint adding the 

RICO claim against the Katzes was filed on October 5, 
2001. Given the four-year limitations period, the Katzes 
urge the Court to dismiss the claim as related to the 
scheme to loot I. Appel’s assets since all of those 
fraudulent acts are alleged to have occurred before the 
Company was sold on July 1, 1996—more than five years 
before the filing of the Amended Complaint.6

 
Plaintiff counters that Fed.R.Civ.P. 15(c) allows the 
Amended Complaint to relate back to the initial complaint 
in 99 Civ. 45 filed on January 5, 1999, which alleged 
common law fraud against Stephen Katz arising from the 
same core acts of misappropriation as the RICO claim. 
Doing so would save RICO claims arising from activities 
occurring after January 5, 1995, but only as to Stephen 
because Norman was not a defendant in that action. 
Plaintiff also argues that his claims are timely under the 
discovery rule of accrual which applies to RICO claims 
because “Feinberg had no knowledge of the Katzes’ 
misappropriation scheme until well after the closing for 
the Purchase Agreement on July 1, 1996.” Plaintiff’s 
Memorandum (“Pl.Mem.”) at p. 62.
 
For the reasons explained below, I conclude that the 
RICO claim arising from the misappropriation scheme is 
untimely as against Norman, but timely as against 
Stephen.
 

1. Norman
[6] Plaintiff cannot maintain his RICO claim against 
Norman for injuries arising from acts of looting occurring 
before October 5, 1997. Looting allegations against 
Norman were first pleaded in the Amended Complaint on 
October 5, 2001. Thus, only injuries caused by Norman 
occurring after October 5, 1997 are timely. Since all acts 
of fraudulent billing and the like occurred before July 1, 
1996, the RICO claim arising out of such injuries is 
untimely as against Norman. Applying the “discovery” 
rule as plaintiff urges does not extend the limitations 
period with respect to Norman because it cannot seriously 
be contended that Feinberg could not have discovered the 
fraudulent misappropriation at any time before October 5, 
1997. Assuming without deciding that Feinberg should 
not be held accountable for failing to discover the injuries 
before he purchased Norman’s stock and took over the 
Company in July of 1996, he should have at least 
discovered the injuries within the next year. This is 
especially true given that Feinberg immediately attempted 
to rescind the Purchase Agreement as it rapidly became 
clear that the Company faced serious financial problems 
in the months after July 1, 1996. Indeed, Feinberg filed a 
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demand for arbitration on May 7, 1997 alleging that 
Norman had committed acts of fraud. He should have 
been on notice of other financial irregularities and alerted 
to possible malfeasance at least by that date. Because he 
did not file the RICO claim against Norman until more 
than four years later, the claim is untimely.
 

2. Stephen
*10 [7] Plaintiff concedes that his RICO claims cannot be 
based on injuries inflicted before January 5, 1995. 
Plaintiff’s Memorandum in Opposition (“Pl.Mem.”) at p. 
60. However, because many of the acts of alleged 
misappropriation occurred after that date, the central 
question is whether the relation-back doctrine should be 
applied to save his claim to the extent that it arises from 
injuries occurring between January 5, 1995 (four years 
before the original complaint was filed) and October 5, 
1997 (four years before the Amended Complaint was 
filed). If the relation-back doctrine does not apply, the 
RICO claim arising from the misappropriation scheme is 
barred because all of the acts of misappropriation 
occurred well before October 5, 1997. If it does apply, 
plaintiff may recover for acts of misappropriation by 
Stephen occurring after January 5, 1995.
 
Rule 15(c) allows an amended pleading to relate back to 
the date of the original pleading when “the claim or 
defense asserted in the amended pleading arose out of the 
conduct, transaction, or occurrence set forth or attempted 
to be set forth in the original pleading.” In order for a new 
claim to relate back, “the basic claim must have arisen out 
of the conduct set forth in the original pleading ....” 
Schiavone v. Fortune, 477 U.S. 21, 29, 106 S.Ct. 2379, 91 
L.Ed.2d 18 (1986). The key consideration is “whether the 
original complaint gave the defendant fair notice of the 
newly alleged claims.” Wilson v. Fairchild Republic Co., 
143 F.3d 733, 738 (2d Cir.1998). Plaintiff’s position is 
that the Amended Pleading relates back to the date of the 
original complaint because the original complaint it sets 
forth the same core acts of misappropriation as the 
predicate acts in the RICO claim in the Amended 
Complaint.
 
Defendants argue that because RICO claims are of an 
entirely different species than common law fraud claims 
and subject the defendants to more severe penalties, the 
relation-back doctrine cannot extend to claims that 
convert garden variety fraud into RICO causes of action. 
Defendants cite two district court cases in support of this 
position, each holding of which held that a RICO claim 
could not relate-back to a common law fraud pleading 

even though both arose out of the same wrongful conduct. 
See Burghart v.. Landau, No. 82 Civ. 2181, 1991 WL 
82064 (S.D.N.Y. May 9, 1991); Radiology Center, S.C. v. 
Stife, Nicolaus & Company, Inc., No. 86 C 10166, 1992 
WL 225568 (N.D.Ill. Sept.8, 1992).
 
The defendants’ position untenable in light of more recent 
Second Circuit decisions which indicate that RICO claims 
may permissibly relate back to claims of common law 
fraud. Tho Dinh Tran, 281 F.3d at 35, involved a claim 
under the Fair Labor Standards Act (“FLSA”) to which a 
RICO claim had been added in an amended complaint. 
The Second Circuit held that the district court should not 
have allowed the plaintiff to add the RICO claim as it was 
untimely and did not relate back to the FLSA claim. In 
concluding that the RICO claim could not relate back 
because it was based on illegal conduct “that was not 
alleged in any form in the original complaint,” the court 
reasoned that:

*11 If the original complaint referred to general acts of 
fraud or other predicate acts that might support a RICO 
claim, then a later amendment adding a RICO claim 
would “relate back” to the original complaint. See 
Benfield v. Mocatta Metals Corp., 26 F.3d 19, 23 (2d 
Cir.1994). Even if the description of such an act of 
fraud was not fully developed or specifically described 
as part of a RICO conspiracy, it would put the 
defendants on notice that the conduct was at issue.

281 F.3d at 36. The court suggested that such a RICO 
claim could relate back because it would amount to 
“merely adding a new legal theory based on the same 
facts as those presented in the original complaint ....” Id. 
Benfield, the case cited by Tho Dihn Tran, reversed the 
lower court’s dismissal on limitations grounds of a RICO 
cause of action in an amended complaint where the initial 
complaint alleged only commodities fraud. The Second 
Circuit held that because there was “commonality” 
between the allegations of commodities fraud in the 
original complaint and in the RICO claim, the RICO 
claim was not untimely because it would have related 
back to the fraud claim. The court found it significant that 
“[a]lthough RICO requires more in the way of evidence, 
proof of the RICO cause of action nonetheless involves 
evidence of the underlying fraudulent acts pleaded [in the 
original complaint].” 26 F.3d at 23 (citation omitted). 
With the original fraud allegations the plaintiff was 
“placed on notice that a RICO claim, based in large part 
on the fraud already alleged, might be made against it.” 
Id.
 
The court’s reasoning in these decisions undercuts the 
Katzes’ position. Although dicta, the Tho Dihn Tran 
court’s discussion furnishes an instructive an example of 
the kind of RICO claim that would relate back which 
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essentially describes the claim at bar—where the 
predicate acts are the same as the acts of common law 
fraud in the original complaint. The Benfield court earlier 
came to the same conclusion in its holding. These 
decisions strongly suggest that defendants are put on 
notice sufficient to satisfy Rule 15(c) when acts of 
malfeasance that become RICO predicate acts are first 
alleged under a different fraud theory. This is so even 
when the acts of fraud are “not fully developed,” Tho 
Dihn Tran, 281 F.3d at 36, and no hint of a future RICO 
claim is given.
 
In this case, the allegations of misappropriation that 
underlay the original fraud claim against Stephen Katz are 
virtually the same as those constituting the RICO 
predicate acts. Applying the reasoning of Tho Dihn Tran 
and Benfield, Stephen has been on notice that he could be 
subject to liability for these fraudulent acts under a RICO 
theory ever since the original complaint was filed. 
Accordingly, the RICO claim pleaded in the Amended 
Complaint relates back to the date of the original 
complaint. As a result, to the extent that it is otherwise 
viable, plaintiff may base his RICO claim against Stephen 
on injuries that occurred on or after January 5, 1995.
 

C. RICO Enterprise
*12 Under 18 U.S.C. § 1962(c), it is unlawful “for any 
person employed by or associated with any enterprise ... 
to conduct or participate, directly or indirectly, in the 
conduct of such enterprise’s affairs through a pattern of 
racketeering activity ....” “Enterprise” is defined under the 
statute as “any individual, partnership, corporation, 
association, or other legal entity, and any union or group 
of individuals associated in fact although not a legal 
entity.” 18 U.S.C. § 1961(4).
 
The Amended Complaint alleges that Stephen and 
Norman Katz constituted an association-in-fact enterprise 
(the “Katz Enterprise”). Amended Complaint at ¶ 16. 
According to the allegations, “The Katz Enterprise, which 
also included corporations such as FKG Services, Inc. and 
individuals such as Bob Gainer engaged in the systematic 
looting of assets of Alliance for the personal benefit of the 
Katzes.” Id.
 
In order to demonstrate an “association-in-fact” 
enterprise, the plaintiff must show that a “group of 
persons associated together for a common purpose of 
engaging in a course of conduct which functioned then as 
a continuing unit.” Procter & Gamble Co. v. Big Apple 
Industrial Buildings, Inc., 879 F.2d 10, 18 (2d Cir.1987) 

(internal quotations omitted) (citing United States v. 
Turkette, 452 U.S. 576, 583, 101 S.Ct. 2524, 69 L.Ed.2d 
246 (1981)). The Katzes argue that the RICO claim 
should be dismissed for two reasons: (1) the allegations 
do not show that the Katzes functioned as a “continuing 
unit,” and (2) the Amended Complaint does not 
adequately allege the existence of an enterprise extending 
beyond the objectives of the racketeering acts charged.
 

1. Sole Purpose to Commit Racketeering Acts
The second argument must be rejected because it rests on 
a legal standard that has been expressly disavowed by the 
Second Circuit. The Katzes base their argument on 
several district court decisions within this circuit which 
hold that a plaintiff cannot adequately plead a RICO 
enterprise if it is not distinct from the racketeering acts 
themselves. See Schmidt v. Fleet Bank, 16 F.Supp.2d 340, 
349–50 (S.D.N.Y.1998); Goldfine v. Sichenzia, 118 
F.Supp.2d 392, 400 (S.D.N.Y.2000); Heffernan v. HSBC 
Bank USA, No. 99 Cv 07981, 2001 WL 803719, *5 
(E.D.N.Y. March 29, 2001); Black Radio Network, Inc. v. 
NYNEX Corp., 44 F.Supp.2d 565, 580 (S.D.N.Y.1999). 
Defendants correctly cite these cases as standing for the 
proposition that an enterprise cannot exist if it has no 
purpose separate and apart from commission of the illegal 
activity. Goldfine, Heffernan, and Black Radio Network 
all derive this proposition exclusively from Schmidt. 
Schmidt, in turn, rests its holding on a series of cases 
emanating from the Eighth Circuit which hold that if the 
sole purpose of a purported enterprise is to commit the 
predicate acts there can be no enterprise under RICO. See 
Schmidt, 16 F.Supp.2d at 349 (citing cases).
 
[8] The defendants’ reliance on Schmidt and its progeny is 
as disturbing as it is unavailing. The Second Circuit 
pointedly disagreed with Schmidt on precisely the point 
for which defendants cite it months before defendants 
filed their reply brief on this motion. See Pavlov v. Bank 
of New York Co., Inc., 25 Fed. Appx. 70, 2002 WL 63576 
(2d Cir. Jan.14, 2002) (unpublished decision).7 In Pavlov, 
the Second Circuit reversed the district court’s dismissal 
of a RICO claim on the ground that the complaint did not 
allege an enterprise because the alleged enterprise 
constituted merely an aggregation of the predicate 
racketeering acts. In reversing, the court of appeals noted 
that the district court relied on Eighth Circuit precedent, 
as well as Schmidt. Id. 2002 WL 63576, ––––1. The 
Second Circuit disapproved of this reasoning, 
summarizing its view as follows:
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*13 Our Circuit has rejected the Eighth Circuit’s 
restrictive approach to the enterprise element.... The 
enterprise need not necessarily have a continuity 
extending beyond the performance of the pattern of 
racketeering acts alleged, or a structural hierarchy, so 
long as it is in fact an enterprise as defined in the 
statute.

We have repeatedly found a sufficient enterprise 
where the complaint alleges a group without 
centralized hierarchy formed for the sole purpose of 
carrying out a pattern of racketeering acts.

Id. (citations omitted) (emphasis added).
As the unpublished nature of the decision implies, it did 
not break new ground. The reasoning of the Eighth 
Circuit on which Schmidt stands was dismissed by the 
Second Circuit long before Pavlov, as this Court 
previously recognized. In Hansel ‘n Gretel Brand, Inc. v. 
Savitsky, No. 94 Civ. 4027(CSH), 1997 WL 543088, *2 
(S.D.N.Y. Sept.3, 1997), I rejected the defendants’ 
argument that the enterprise element of a RICO claim had 
not been met because the plaintiff failed to allege that the 
defendants who comprised the enterprise played roles 
distinct from the racketeering activity. I noted that the 
defendants derived their argument from a passage in 
Turkette in which the Supreme Court stated that “[t]he 
‘enterprise’ is not the ‘pattern of racketeering activity’; it 
is an entity separate and apart from the pattern of activity 
in which it engages.” 452 U.S. at 583. My analysis of the 
defendants’ argument in Hansel ‘n Gretel is equally 
applicable to the Katzes’ argument here and is therefore 
worth quoting at length:

Defendants interpret this passage, not without reason, 
to hold that the evidence necessary to establish an 
enterprise must be distinct from that which a plaintiff 
must adduce to show a pattern of racketeering activity. 
The majority of circuits embrace this reading. The 
Second Circuit, however, has not. In United States v. 
Mazzei, 700 F.2d 85 (2d Cir.1983), the Circuit 
considered the impact of Turkette, and specifically 
rejected the notion that proof of enterprise and pattern 
be distinct, “so long as the proof offered is sufficient to 
satisfy both elements.” Id. at 89. The court has restated 
that conclusion on numerous subsequent occasions.

1997 WL 543088, *2 (citations omitted). In Mazzei, the 
court of appeals recognized its disagreement with the 
Eighth Circuit’s position. 700 F.2d at 89 (“The appellant 
correctly notes that the Eighth Circuit’s position on the 
‘distinctness’ issue is at odds with our analysis.”).
 
Given the Second Circuit’s clarity on this issue, it is 
puzzling that the Schmidt court followed the Eighth 
Circuit’s approach; and, given the Pavlov decision, it is 
clear that the defendants cannot rely on Schmidt. In light 

of the clear Second Circuit precedent which allows an 
enterprise to be comprised of a group formed for the sole 
purpose of engaging in fraudulent activity, I cannot accept 
the Katzes’ argument that the plaintiff has failed to 
adequately allege an enterprise because the Katz 
Enterprise existed purely to commit the fraud plaintiff 
alleges.
 

2. Continuing Unit
*14 [9] An association-in-fact enterprise, such as the Katz 
Enterprise, exists if the plaintiff can show that its “various 
associates function as a continuing unit.” Turkette, 452 
U.S. at 583. “For an association of individuals to 
constitute an ‘enterprise,’ the individuals must ‘share a 
common purpose to engage in a particular fraudulent 
course of conduct and work together to achieve such 
purposes.” ’ First Nationwide Bank v. Gelt Funding, 
Corp., 820 F.Supp. 89, 98 (S.D.N.Y.1993) (quoting Moll 
v. U.S. Life Title Ins. Co., 654 F.Supp. 1012, 1031 
(S.D.N.Y.1987)). Defendants argue that Katz Enterprise 
does not qualify as such because the well-pleaded 
allegations do not show that the Katzes worked together 
as a continuing unit to perpetrate the fraud on the 
Company.
 
Nearly all of the allegations in the Amended Complaint 
regarding the misappropriation scheme detail acts of 
looting by Stephen, not by Norman. The Amended 
Complaint is replete with references to the “Katzes” ‘ 
collective fraud, but all of the examples of the fraud, save 
one, involve Stephen alone. The only specific act by 
Norman is his alleged use of “dummy” invoices in 1993 
to bill I. Appel for more than $10,000 worth of purported 
expenses for “consultation and repairs” by a company 
which had in point of fact provided architectural and 
construction services to Norman’s synagogue. Amended 
Complaint at ¶ 37. In contrast, the Amended Complaint 
alleges that for years Stephen maintained a hidden I. 
Appel bank account into which he transferred I. Appel 
funds and converted them to his personal use, id. at ¶¶ 
20–25; that Stephen prepared countless dummy invoices 
for bogus services to I. Appel, ¶¶ 26, 29, 34, 35; and that 
Stephen’s wife used I. Appel department stores for 
personal items. ¶¶ 41–43. Stephen, not Norman, is alleged 
to be the signatory on the checks in payment of the 
dummy invoices. ¶ 39. Stephen is also alleged to have 
submitted false expense reports by which he bilked I. 
Appel out of thousands of dollars each year, and to have 
created an entity, FKG Services Inc. (“FKG”), which he 
used to create still more fictitious invoices. ¶ 31.
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Apart from the allegation regarding Norman’s 1993 
synagogue invoices, the only allegations against Norman 
are conclusory, lumping him together with Stephen 
without supporting facts that show his participation and 
sometimes with facts that show only Stephen’s 
involvement. For example, the Amended Complaint 
alleges that “ ‘the Katzes created dummy invoices [from 
FKG] for nonexistent services denominated as ‘Outside 
Service Appel,” ’ ¶ 32, and that “the Katzes caused 
Alliance to pay FKG for phantom services that were 
never provided,” ¶ 33. But the Amended Complaint 
alleges that Stephen set up FKG. ¶ 31. While it also 
alleges that both Norman and Stephen “controlled” FKG, 
there are no facts set forth which indicate the manner in 
which Norman, who apparently did not set up the 
company, controlled FKG. As a further example, the 
Amended Complaint alleges that “Stephen and Norman 
Katz” instructed the Alliance accounts payable 
department to prepare checks in payment of the invoices ¶ 
39, but discloses no facts concerning Norman’s 
instructions and alleges that the checks were only signed 
by Stephen. Moreover, the Amended Complaint avers that 
“The Katzes also stole money through the use of 
corporate or personal accounts at various department 
stores,” ¶ 40, but furnishes examples only of Stephen’s 
wife’s use of those accounts.
 
*15 Apart from failing to demonstrate that Norman 
himself committed acts of misappropriation (except for 
the synagogue invoices), the Amended Complaint also 
fails to set forth factual allegations that show that Norman 
may have acted in concert with Stephen by directing or 
benefitting from Stephen’s acts. While at its outset the 
Amended Complaint vaguely alleges that Stephen acted 
“with the full knowledge and consent of his father,” ¶ 22, 
it does not set forth facts that give rise to an inference of 
that knowledge or consent. To be sure, Norman and 
Stephen are alleged to have “worked intimately in 
managing I. Appel,” lived in the same building and 
generally spent a great deal of time together, ¶ 12, but that 
legitimate proximity alone does not reasonably suggest 
Norman’s complicity in Stephen’s malfeasance. Nor, as 
plaintiff seems to suggest, does the closeness of the filial 
relationship indict Norman. Other than the 1993 
synagogue invoices, none of the misappropriation is 
alleged to have benefitted Norman. For example, many of 
the invoices Stephen shepherded through I. Appel 
involved services performed on Stephen’s private boat, ¶ 
34–35, and the department store fraud directly benefitted 
Stephen’s wife.
 
In short, while the Amended Complaint broadly avers that 
father and son jointly undertook to loot the Company, it is 
devoid of facts suggesting that Norman took part in or 

reaped the benefits of Stephen’s acts of misappropriation. 
Without any facts which might suggest that Norman knew 
of and participated in Stephen’s assorted fraudulent 
activities, there can be no reasonable suggestion that the 
two worked together toward the common purpose of 
looting I. Appel. It is therefore simply not a reasonable 
inference to be drawn from the factual allegations that the 
Katzes constituted a “continuing unit” sufficient to 
comprise a RICO association-in-fact. Accordingly, the 
RICO claim must be dismissed.
 
That Norman is alleged to have engaged in instances of 
synagogue-related false invoicing in 1993 does not 
compel a different conclusion. These are the only 
examples of misappropriation by Norman and they do not 
involve Stephen. The fact that Norman may have engaged 
in isolated acts of false billing unconnected to Stephen’s 
does not reasonably suggest that the two were joined 
together in an overarching scheme to misappropriate the 
Company’s assets and that they worked in concert to 
achieve this goal. Instead, in light of the absence of 
allegations connecting Norman to Stephen’s wrongdoing, 
taking the synagogue allegations in the light most 
favorable to plaintiff they show at most that Norman 
separately defrauded the Company, not a synergy between 
the two men. Cf. Hansel ‘n Gretel, 1997 WL 543088, * 4 
(complaint failed to allege single RICO enterprise where 
it alleged that two groups worked on two similarly 
structured but entirely separate schemes to bilk the same 
company).
 
To the extent that the conclusory allegation that Norman 
“controlled” FKG suggests his involvement in a 
fraudulent billing scheme using dummy FKG invoices, 
that involvement also fails to demonstrate a viable 
enterprise. All the false FKG invoices are alleged to have 
been created in 1992 and 1993. Therefore, even assuming 
Stephen and Norman worked together to bilk the 
Company through FKG, the timing of that activity does 
not suggest a unit that “continued” beyond mid–1993. 
Considered favorably to plaintiff, they might show that 
Norman and Stephen shared a common purpose to 
misappropriate Company assets in 1992 and 1993, well 
before the applicable limitations period, but they do not in 
any way suggest that the association-in-fact continued 
beyond that time.
 
*16 Nor can plaintiff salvage the enterprise element by 
pointing to the Amended Complaint’s conclusory 
allegations that Norman “conspired” with Stephen and 
that they “regularly and systematically misappropriated 
large sums of money” from the Company. Such 
generalized allegations, unbacked by facts showing how 
the defendants acted together, are insufficient to plead a 
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RICO enterprise. Cf. First Nationwide Bank, 820 F.Supp. 
at 98 (“Conclusory allegations that disparate parties were 
associated in fact by virtue of their involvement in the real 
estate industry in the 1980s are insufficient to sustain a 
RICO claim, absent allegations as to how the members 
were associated together in an ‘enterprise.” ’); cf. Hirsch 
v. Arthur Andersen & Co., 72 F.3d 1085, 1092 (2d 
Cir.1995) (“General, conclusory allegations need not be 
credited ... when they are belied by more specific 
allegations of the complaint.”).
 
Arguably the conclusion that the Katzes did not function 
as a continuing unit with respect to the misappropriation 
scheme does not preclude a finding that Norman, Stephen 
and Peschard constituted a separate enterprise with the 
aim of expropriating the Zacatecas plant. The difficulty 
with this proposition, however, is that the Amended 
Complaint does not in fact allege two separate enterprises. 
It alleges a single association-in-fact spearheaded by 
Norman and Stephen with one broad objective—looting I. 
Appel—and covering the acts of misappropriation 
beginning in 1992 through the Mexican Subsidiary fraud 
in 1996 and 1997. As I have held, because the 
well-pleaded facts do not allege that Stephen and Norman 
worked as a continuing unit to misappropriate the assets 
of the Company, the single enterprise alleged in the 
Amended Complaint does not properly allege a RICO 
enterprise. Assuming arguendo that I could conclude 
despite the Amended Complaint’s clarity on this element 
that it properly alleges two separate enterprises and that 
the one involving the Mexican scheme is adequate, that 
victory would only be Pyrrhic, since I have held that 
plaintiff lacks standing to bring a RICO claim arising 
from that scheme.
 

D. Common Law Claims

1. Conversion/Constructive Trust Claims
[10] Defendants argue that plaintiff’s conversion and 
constructive trust claims must be dismissed because the 
Amended Complaint does not identify specific segregated 
property or funds sought to be recovered.8 This argument 
must be rejected. Contrary to defendants’ contention, such 
claims do not require an allegation that specific funds are 
presently held in a separate account. Defendants’ Brief in 
Opposition at 24. The cases which defendants cite in 
support of their argument state the general proposition 
that in order for money to be subject to conversion or 
constructive trust it must be “specifically identifiable.” 

Peters Griffin Woodward, Inc. v. WCSC, Incorporated, 88 
A.D.2d 883, 452 N.Y.S.2d 599, 600 (App. Div. 1st Dep’t 
1982) (conversion); In re Weis Securities, Inc., 605 F.2d 
590, 597 (2d Cir.1978) ( “before a constructive trust may 
arise[ ] there must be a Res a segregated fund or property 
to which the trust can attach.”). Many of the cited cases 
involve bank deposits. With respect to bank deposits, 
given their unique nature, courts have frequently held that 
funds must be specifically identifiable vis-a-vis the bank’s 
other funds in order for conversion or constructive trust to 
apply. This translates into a requirement that funds must 
be held in a segregated, identifiable account in order for 
such a claim to be viable. As one court in this district 
explained:
 

*17 Under law, funds deposited in a bank become the 
property of the bank, and the bank becomes indebted to 
the depositor for the amount of the funds deposited. 
Therefore, a conversion claim, predicated on the 
unlawful use of funds belonging to another, is not 
sustainable between a bank and a depositor with a 
standard debtor-creditor relationship.... [I]n [the 
situation of special deposits where the bank acts as 
bailee], a conversion claim could be sustainable due to 
the depositor’s property right to the funds at issue.
Nwachukwu v. Chemical Bank, No. 96 Civ. 5118, 1997 
WL 441941, ––––5–6 (S.D.N.Y. Aug.6, 1997) (citation 
omitted). See Fundacion Museo de Arte v. CBI–TDB 
Union Bancaire Privee, 160 F.3d 146, 148 (2d 
Cir.1998) (“[F]unds deposited in a bank account are not 
sufficiently specific and identifiable, in relation to the 
bank’s other funds, to support a claim for conversion 
against the bank.”) (internal quotations omitted); 
Citadel Management Inc. v. Telesis Trust, Inc., 123 
F.Supp.2d 133, 151 (S.D.N.Y.2000) (“[A]lthough the 
Amended Complaint does allege the existing balance in 
the Telesis and Hertzog’s Chase accounts when the $5 
million transfer was made, there is no allegation that 
the funds were in any manner segregated within the 
accounts while held there, which is a prerequisite to 
stating a claim for conversion against the derivative 
defendants.”) (footnote omitted).

The case at bar does not involve bank or investment 
accounts and therefore the special need for a segregated 
account does not arise. Moreover, many courts have held 
allowed conversion and constructive trust claims over 
money that was as identifiable as the funds involved here. 
Nissho Iwai American Corporation v. Siedler, No. 94 Civ. 
513, 1995 WL 555699, *3 (S.D.N.Y. Sept. 18, 1995), is 
representative. In that case plaintiff brought a RICO claim 
and common law claims alleging that the defendants 
engaged in a false billing scheme to embezzle nearly 
$1,000,000 from the plaintiff. The plaintiff submitted 
evidence of the specific amounts of the 31 checks 
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defendants caused Nissho to issue in their false billing 
scheme. The court granted the plaintiff’s motion for 
summary judgment on its conversion claim, noting that 
the plaintiff had demonstrated that it had title to the funds 
embezzled and that the defendants wrongfully converted 
them.
 
The funds at issue in Nissho, just as those here, were 
specific amounts misappropriated through fraudulent 
billing. Yet the fact that they were not held in any 
identifiable account was no bar to a successful conversion 
claim. See also Utica Mutual Ins. Co. v. Avery, 261 
A.D.2d 802, 690 N.Y.S.2d 760, 761 & n. 1 (App. Div. 3rd 
Dep’t 1999) (noting that claim to recover money 
embezzled from town “arguably” “fits the definition of 
conversion”); United Features Syndicate, Inc. v. Miller 
Features Syndicate, Inc., No. 01 Civ. 2491, 2002 WL 
389155, * 18 (S.D.N.Y. March 11, 2002) (funds 
wrongfully taken by defendants that were held in trust for 
plaintiff’s benefit were “ ‘specifically identifiable’ in the 
same manner as a chattel so as to be the proper subject of 
an action in conversion”); Key Bank of New York v. 
Grossi, 227 A.D.2d 841, 642 N.Y.S.2d 403, 405 (App. 
Div.3d Dep’t 1996) (proceeds of auctions of plaintiff’s 
cars and boat which were not alleged to be held in a 
segregated account were clearly “sufficiently identifiable 
for the purposes of an action for conversion”). The same 
is true for constructive trust claims. See Schmid, Inc. v. 
Zucker’s Gifts, Inc., 766 F.Supp. 118, 120 
(S.D.N.Y.1991) (allowing a constructive trust claim over 
funds defendants derived from improper sales of Hummel 
figurines in circumvention of plaintiff’s exclusive contract 
to sell Hummel figurines in the United States).
 
*18 [11] The Amended Complaint alleges that specific 
amounts of money were misappropriated by the Katzes 
from the Company. These funds are “specifically 
identifiable” despite the fact that they are not alleged to be 
held by the defendants in a segregated account. 
Accordingly, I deny defendants’ motion to dismiss the 
conversion and constructive trust claims on this ground.9

 

2. Indemnification
Plaintiff claims that the Katzes are liable to indemnify 
him for legal fees and settlement payments Alliance 
incurred in connection with a lawsuit filed in 1997 by Val 
Mode, a company whose assets Feinberg agreed to 
purchase in June of 1996. The sellers of Val Mode sued 
Feinberg and Alliance claiming that the financial 
statements upon which they relied in agreeing to sell Val 
Mode were false and misleading. Amended Complaint at 

¶ 113. Feinberg claims here that the financial statements 
were false and misleading as a result of the fraud 
perpetrated by the Katzes, and seeks “Indemnification” 
and/or “contribution” from them for the legal fees and 
settlement payments incurred in that suit. Defendants 
move to dismiss the claim arguing that neither 
contribution nor indemnification is available as a matter 
of law.
 
It is unclear whether plaintiff seeks indemnification, 
contribution or both. The Sixth Claim for Relief contains 
the heading “Indemnification,” but avers that the plaintiff 
is “entitled to contribution from defendants.” ¶ 116. It 
makes no difference which form of relief the plaintiff 
intends to seek, however, because both are unavailable.
 
[12] Plaintiff does not challenge defendants’ contention 
that a claim for contribution is inappropriate because 
under New York law a party may not obtain contribution 
for settlement of a claim. See, e.g., Rosado v. Proctor & 
Schwartz, Inc., 66 N.Y.2d 21, 24, 494 N.Y.S.2d 851, 484 
N.E.2d 1354 (1985). Given that the Amended Complaint 
alleges that Alliance settled the Val Mode lawsuit, 
plaintiff may not now seek contribution for any part of 
that settlement payment.
 
[13] As for indemnification, in New York such a claim 
must be grounded in contract either express or implied. 
McDermott v. City of New York, 50 N.Y.2d 211, 216, 428 
N.Y.S.2d 643, 406 N.E.2d 460 (1980) (“The right to 
indemnity ... springs from a contract, express or implied, 
and full, not partial, reimbursement is sought”) (internal 
quotations omitted). The Amended Complaint does not 
allege that the Katzes had an express contractual 
obligation to indemnify Alliance or Feinberg for claims 
arising from the sale of Val Mode. The indemnification 
claim must therefore derive from implied contract. To 
find an implied contract for indemnification “a duty must 
exist between the third-party defendant and the primary 
plaintiff.” Kemron Environmental Services, Inc. v. 
Environmental Compliance, Inc., 184 A.D.2d 755, 585 
N.Y.S.2d 475, 476 (App. Div.2d Dep’t 1992). This 
precept stems from the recognition that “[a] person who, 
in whole or in part, has discharged a duty which is owed 
by him but which as between himself and another should 
have been discharged by the other, is entitled to 
indemnity.” McDermott, 50 N.Y.2d at 216, 428 N.Y.S.2d 
643, 406 N.E.2d 460 (internal quotations omitted).
 
*19 For the Katzes to be obligated to indemnify Feinberg, 
the Katzes must have had an independent legal duty to 
Val Mode—the plaintiff in the underlying claim. But the 
facts alleged in the Amended Complaint fail reveal no 
such duty on the part of the Katzes. Accordingly, the 
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indemnification claim must be dismissed. See Waldorf 
Steel Fabricators, Inc. v. Trocom Constr. Corp., 244 
A.D.2d 479, 664 N.Y.S.2d 326, 328 (App. Div.2d Dep’t 
1997) (rejecting general contractor’s claim that prime 
contractor should be required to indemnify it for any 
liability to subcontractor because prime contractor did not 
owe any duty directly to the subcontractor); Travelers 
Indemnity Co. v. AMR Services Corp., 921 F.Supp. 176, 
182 (S.D.N.Y.1996) (dismissing defendant’s 
indemnification claim against third-party defendant 
because defendant had not alleged that third-party 
defendant owed plaintiff a duty); Kemron, 585 N.Y.S.2d 
at 476 (same).
 

2. Statute of Limitations
Defendants move to partially dismiss most of the common 
law claims on statute of limitations grounds. Defendants 
correctly note that under New York law, a six-year statute 
of limitations applies to the breach of fiduciary duty, 
unjust enrichment and constructive trust claims, and a 
three-year statute of limitations applies to the conversion 
claim. Since the first allegations of misappropriation were 
lodged against Stephen in the January 5, 1999 complaint, 
defendants argue that the conversion claim must be 
dismissed insofar as it is based on conduct occurring prior 
to January 5, 1996, and the breach of fiduciary duty, 
unjust enrichment and constructive trust claims must be 
dismissed to the extent based on conduct occurring before 
January 5, 1993. With respect to Norman, because the 
charges of misappropriation were first advanced against 
him in the Amended Complaint filed on November 5, 
2001, defendants contend that the unjust enrichment, 
breach of fiduciary duty and constructive trust claims may 
be based only on actions committed after November 5, 
1995. Defendants further argue that the conversion claim 
against him must be dismissed in its entirety because the 
Amended Complaint does not allege any conduct relevant 
to that claim occurring after November 5, 1998, within 
the three-year limitations period for that claim.
 
Plaintiff does not specifically oppose this aspect of the 
defendants’ motion. In view of the lack of opposition and 
because the defendants’ argument is sound, I grant this 
aspect of their motion. Accordingly, plaintiff may not 
recover against Stephen on claims of breach of fiduciary 
duty, unjust enrichment or constructive trust claims for 
conduct occurring before January 5, 1993, and may not 
recover on a conversion theory for conduct before January 
5, 1996. As against Norman, plaintiff may recover on a 
breach of fiduciary duty, unjust enrichment or 
constructive trust theory only for conduct of his occurring 

after November 5, 1995. The conversion claim against 
Norman must be dismissed in its entirety as the Amended 
Complaint does not allege any actions constituting 
conversion by Norman within the three-year limitations 
period.
 

E. Motion to Strike
*20 [14] The defendants move to strike two paragraphs in 
the Amended Complaint pursuant to Fed.R.Civ.P. 12(f) as 
containing irrelevant and prejudicial information. The two 
paragraphs involved appear under the heading 
“Allegations Common to All Causes of Action” and 
primarily involve Stephen’s tangles with New York State 
tax authorities. Paragraph 12 alleges:

12. Prior to July 1, 1996, Stephen Katz and his father, 
Norman Katz, worked intimately in managing Alliance, 
had adjoining offices and conferred together many 
times each day in making all production, financial, 
sales, and administrative decisions for the corporation, 
and together were responsible for handling the 
day-to-day business affairs of Alliance. These activities 
were carried on from their offices in New York City. In 
addition, they lived in the same building, had breakfast 
together on most mornings, traveled together, and 
jointly engaged in many other personal and business 
activities, such as the creation of identical false 
out-of-state primary residences to evade New York 
State and New York City income taxes.

(Emphasis added). Although the Katzes do not specify, 
based on their argument it is the last clause of this 
paragraph which defendants find objectionable. The other 
paragraph at issue alleges:

50. Stephen Katz has a documented history of cheating 
on his taxes. Thus, on March 5, 1998, Stephen Katz 
pleaded guilty to violation of § 1801(a) of the New 
York State Tax Law, for failure to file New York State 
and City Resident Personal Income Tax Returns for the 
tax year 1996. He simultaneously arranged with the 
New York State Department of Taxation and Finance 
to resolve unpaid tax liabilities, based upon his Form 
W–2 income, for his failure to file personal income tax 
returns for prior years. The New York County District 
Attorney’s investigation revealed that at all times since 
1976, while actually a resident of New York City, 
Stephen Katz claimed that his place of residence was, 
variously, in the State of New Jersey, or Connecticut, 
or Tennessee.

 
Rule 12(f) allows the Court to “order stricken from any 
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pleading any insufficient defense or any redundant, 
immaterial, impertinent, or scandalous matter.” It is 
well-recognized that as a general matter motions to strike 
are “disfavored and will not be granted unless the matter 
asserted clearly has no bearing on the issue in dispute.” 
Smith v. AVSC International, Inc., 148 F.Supp.2d 302, 
317 (S.D.N.Y.2001) (internal quotations omitted). 
However, “[w]here the materiality of the alleged matter is 
highly unlikely, or where its effect would be prejudicial, 
the Court may order it stricken.” Reiter’s Beer 
Distributors, Ind. v. Christian Schmidt Brewing Co., 657 
F.Supp. 136, 144 (E.D.N.Y.1987). Defendants argue that 
the referenced allegations are “gratuitous” as they are 
unrelated to any of the other factual allegations and are 
raised merely as a form of “character assassination.” 
Defendants’ Brief at p. 28. Plaintiff counters that the 
allegations are relevant to demonstrate “Stephen’s 
motivation for undertaking the misappropriation scheme, 
namely increasing his income while evading tax liability 
for that increase,” Plaintiff’s Brief at p. 66, and that the 
allegation concerning his conviction is relevant because it 
will be admissible to impeach Stephen’s credibility if he 
testifies at trial.
 
*21 I disagree with plaintiff’s assessment of the relevancy 
of these allegations. The purported creation by Stephen 
and Norman of fictional out-of-state tax residences and 
Stephen’s resulting conviction for failing to pay taxes are 
wholly irrelevant to the claim that they misappropriated 
the Company’s assets. The fact that they may have sought 
to decrease their New York State and City tax bills by 
claiming to be out-of-state residents has no apparent 
connection to their activities at I. Appel. The creation of 
fictional residencies and Stephen’s conviction may tend to 
show that the Katzes wanted to increase their income, but 
only indirectly by decreasing their taxes. Their alleged 
evasion of income tax liability does not make it more 
likely that they also increased their income through the 
very different vehicle of looting I. Appel.
 
[15] The allegations concerning Stephen’s conviction for 
tax evasion, while not directly relevant to the claims at 
bar, would nonetheless be admissible at trial to impeach 
Stephen’s credibility under Fed.R.Evid. 609(a)(2) since it 
is a crime involving dishonesty. For that reason, I will 
allow only the second sentence of paragraph 50—the one 
directly involving his conviction—to stand. Cf. American 
Arbitration Association, Inc. v. DeFonseca, No. 93 Civ. 
2424(CSH), 1996 WL 363128, * 12 (S.D.N.Y. June 28, 
1996) (refusing to strike allegation in complaint 
concerning one defendant’s incarceration for bank fraud 
because “[a]t the very least, that information may be 
admissible to impeach [the defendant’s] credibility, 
should he testify.”) The other information in paragraph 50 

concerning the details of his conviction and the last 
sentence of paragraph 12 have no bearing on the claims in 
the Amended Complaint and serve merely to inflame the 
reader against the Katzes. Accordingly, those allegations 
must be stricken. Cf. Smith, 148 F.Supp.2d at 317 
(striking allegations of discrimination by defendant 
toward dissimilar third parties as irrelevant to 
discrimination claim).
 

F. Other Arguments
Given the view I take of the sufficiency of the RICO 
cause of action, I do not reach defendants’ arguments that 
the plaintiff fails to allege a pattern of RICO activity, that 
the allegations of wire and mail fraud are not pleaded with 
sufficient particularity under Fed.R.Civ.P. 9(b), and that 
predicate acts of mail or wire fraud are not sufficiently 
alleged with respect to the Mexican Subsidiary fraud and 
certain of the acts of misappropriation.
 

G. Leave to Replead
[16] Plaintiff requests leave to further amend the complaint 
in the event the Amended Complaint is found deficient. 
“When a motion to dismiss is granted the usual practice is 
to grant leave to amend the complaint.” Hayden v. County 
of Nassau, 180 F.3d 42, 53 (2d Cir.1999). Such leave, 
which is discretionary, may be denied “where the plaintiff 
is unable to demonstrate that he would be able to amend 
his complaint in a manner which would survive 
dismissal.” Id. In this case it is appropriate to grant the 
request only in part. It is inconceivable that plaintiff could 
plead any set of facts that demonstrate standing with 
respect to injuries arising out of the Mexican Subsidiary 
fraud. Nor is there reason to believe that plaintiff could 
transform the facts pleaded into proper indemnification or 
contribution claims or that he could somehow extend the 
limitations period of the RICO claims. These infirmities 
are fundamental and cannot be repaired by more artful 
pleading. Accordingly, plaintiff may not amend the 
complaint to cure those deficiencies. However, although I 
have found that plaintiff failed to sufficiently allege a 
RICO enterprise on the facts pleaded, I cannot say that it 
would be impossible for plaintiff to amend his complaint 
to repair the faults in the enterprise allegation. 
Accordingly, I will allow him to replead the enterprise 
element if he can do so consistent with the obligations 
imposed by Fed.R.Civ.P. 11.
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CONCLUSION

*22 Defendants’ motion to dismiss the Amended 
Complaint pursuant to Fed.R.Civ.P. 12(b)(6) is granted in 
part and denied in part.
 
The First Claim under RICO is dismissed in its entirety 
with leave to replead consistent with this Opinion.
 
The Sixth Claim for indemnification and/or contribution 
is dismissed without leave to replead.
 
The last clause of paragraph 12 of the Amended 
Complaint and all but the second sentence of paragraph 
50 will be stricken as irrelevant and inflammatory.

 
The Second, Third, Fourth and Fifth claims, for breach of 
fiduciary duty, conversion, unjust enrichment and 
constructive trust, respectively, may stand as temporally 
delimited above.
 
Plaintiff may file a Second Amended Complaint 
consistent with this Opinion on or before August 16, 
2002. If a Second Amended Complaint is filed, 
defendants must answer or otherwise move on or before 
September 9, 2002.
 
The foregoing is SO ORDERED.
 

All Citations

Not Reported in F.Supp.2d, 2002 WL 1751135, RICO 
Bus.Disp.Guide 10,316

Footnotes

1 The complaint in 00 Civ. 17 is essentially obsolete because the amended complaint in 99 Civ. 45 was reconfigurated to incorporate 
the claims alleged in 00 Civ. 17. As a result, in discussing the two cases which were originally separate I will refer to the single 
“Amended Complaint” filed on October 5, 2001.

2 The third complaint, 01 Civ. 2739, was amended on March 19, 2002 and now advances fraud, RICO and breach of fiduciary duty 
claims by Feinberg and Alliance as assignees of the claims of I. Appel’s creditors.

3 The Katzes’ separate motion to dismiss the third action which was recently filed and is not yet ripe for decision is not addressed in 
this opinion.

Jose Peschard has answered the Amended Complaint. Since he is not a moving defendant on the motion to dismiss, the validity 
of the Amended Complaint’s claims against him is not challenged. However, because of the nature of the infirmities in the RICO 
claim which I describe below, the RICO claim must be dismissed against him as well.

4 In laying out the considerations underlying the principle the Supreme Court relied primarily on the Nebraska Supreme Court’s 
decision in Home Fire Insurance Co. v. Barber, 67 Neb. 644, 661–62, 93 N.W. 1024, 1030–31 (1903), authored by then 
Commissioner Roscoe Pound. In Home Fire, the court held that where the plaintiff shareholders of a corporation had purchased 
their shares from a wrongdoer at a discount reflecting corporate mismanagement, the corporation had no standing to recover from 
the wrongdoer.

5 The purchase agreement provided that the subsidiary’s assets acquired included “causes of action, judgments, claims and demands 
of whatsoever nature.” 10 F.3d at 108.

6 Defendants do not argue that any RICO claim stemming from the Mexican fraud is untimely. But as I have concluded in Part A.2. 
supra, plaintiff lacks standing to bring that claim in any event.

7 Although the Second Circuit rules do not permit citation to unpublished decisions, see CTA2 Rule § 0.23, I believe that it is 
appropriate for me to consider Pavlov because the case expressly disapproves of the main case cited by the defendants.

8 The parties assume that New York law governs the common law claims. Since the Court has no reason to believe otherwise, it will 
apply New York law to those claims for purposes of this motion.

9 To the extent plaintiff’s conversion claim arises from the expropriation of the Zacatecas plant, however, it may not lie. Real 
property may not be the subject of a conversion claim. Roemer and Featherstonhaugh P.C. v. Feathersonhaugh, 267 A.D.2d 697, 
699 N.Y.S.2d 603, 604 (App. Div.3d Dep’t 1999). In Roemer, the Appellate Division affirmed dismissal of a conversion cause of 
action which was based on the plaintiff’s claim that the defendant diverted real property that belonged to the plaintiff. The court 
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held that “whether the property claimed to have been converted is real property, as alleged in the complaint, or an interest or 
expectancy in a business opportunity, as plaintiff now alleges, conversion will not lie.” Id. Feinberg’s analogous claim that the 
defendants diverted the Mexican Subsidiary’s business opportunity in the Zacatecas plant obviously cannot be sustained. See also 
Garelick v. Carmel, 141 A.D.2d 501, 529 N.Y.S.2d 126, 127 (App. Div.2d Dep’t 1988) (“An action sounding in conversion does 
not lie where the property involved is real property .”). I have already concluded that plaintiff lacks standing to bring claims arising 
from the Mexican fraud, including common law claims. However, the fact that the subject matter involves real property is an 
alternative reason for dismissal of the conversion claim arising from that fraud.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Attorneys and Law Firms

Nicolas M. Lezotte, Law Offices of Nicolas Lezotte PC, 
Saratoga, CA, for Forest Ambulatory Surgical Associates, 
L.P.

Bryan Scott Westerfeld, Larry A. Walraven, Nicole 
Elizabeth Wurscher, Walraven and Westerfeld LLP, Aliso 
Viejo, CA, John Allan Conkle, Eric Steven Engel, Heang 
Kim Sim, Conkle Kremer and Engle PLC, Santa Monica, 
CA, for Ingenix, Inc., et al.

Proceedings: (In Chambers) Order GRANTING in 
part and DENYING in part Defendants’ Motion to 
Dismiss

The Honorable Philip S. Gutierrez, United States District 
Judge

*1 Pending before the Court is certain Defendants’ 
motion to dismiss Plaintiff’s Third Amended Complaint.1 
Dkt. # 133. The Court finds the matter appropriate for 
decision without oral argument. See Fed. R. Civ. P. 78(b); 
L.R. 7-15. After considering the moving and opposing 
papers, the Court GRANTS in part and DENIES in part 
the motion.
 

I. Background
Plaintiff Forest Ambulatory Surgical Associates, L.P. 
(“Plaintiff” or “FASA”) seeks relief against Defendants 
United Healthcare Insurance Company, UnitedHealth 
Group, United Healthcare Services, and Ingenix, Inc. 
(collectively, “United” or the “United Defendants”), and 
against the health plans and plan administrators (“Plan 
Defendants”) who contracted with United to process the 
benefit claims submitted by Plaintiff to United. See Dkt. # 
132. United and the Plan Defendants will be collectively 
referred to as the “Defendants.”
 

A. Factual Background
United is one of the largest health insurers in the United 
States, underwriting and issuing thousands of health 
insurance plans. See Third Amended Complaint (“TAC”) 
¶ 139. Most of the plans at issue here are governed by the 
Employee Retirement Income Security Act (“ERISA”). 
Id. ¶¶ 9-117. Some ERISA plans are fully insured by 
United, while others are self-funded with United 
functioning as the claims administrator. Id. ¶¶ 144-45. In 
both cases, United’s network of providers is generally 
available to the ERISA plans. Id. ¶ 143. Some health 
plans permit members to access health care providers who 
are outside the network in exchange for higher premiums 
or contributions. Id. ¶ 148.
 
Plaintiff in this action is an out-of network surgical center 
that provides healthcare services related to procedures 
performed at its facility in San Jose, California. Id. ¶ 132. 
From 2007 to the present, Plaintiff provided health care 
services to patients who, at the time Plaintiff provided the 
services, were members of health benefit plans for which 
Defendants exercised administrative responsibilities. Id. ¶ 
133. As a condition of the provision of services by 
Plaintiff, each patient signed an agreement assigning his 
or her health benefits to Plaintiff. Id. ¶¶ 127-129.
 
Plaintiff alleges that it submitted at least 1,500 claims for 
payment to United. Id. ¶ 155. Plaintiff also alleges that 
Defendants promised to reimburse these claims in an 
amount equal to the lower of either its actual billed 
charge, or the “usual, customary and reasonable” rate 
(“UCR rate”). Id. ¶¶ 160-62. According to Plaintiff, a 
proper UCR rate must be based on the prevailing charge 
for similar services by similar types of surgical centers 
within the same geographical market. Id. ¶ 160. Plaintiff 
alleges that Defendants represented that this was how the 
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UCR rate would be calculated. Id. ¶¶ 160-67.
 
*2 Nonetheless, Plaintiff ultimately avers that Defendants 
underpriced and underpaid Plaintiff for its out-of-network 
services by using flawed methodologies to determine the 
UCR rate. Id. 167. In particular, Plaintiff alleges that 
United improperly relied on at least five flawed 
reimbursement methodologies in falsely-calculating the 
UCR rate: (1) the Highest In-Network Rate Multiplier 
(“HINRM”); (2) a multiplier of the applicable Medicare 
rate (“MNRP”); (3) a multiplier of the Official Medical 
Fee Schedule (“OMFS”) promulgated by the California 
Division of Workers’ Compensation; (4) the Ingenix 
Database; and (5) “other improper methods for pricing 
[Plaintiff’s] out-of-network claims that do not 
appropriately establish UCR.” See id. ¶ 170-75. 
According to Plaintiff, each of these reimbursement 
methodologies fails to take into consideration the 
necessary factors for determining the proper UCR rate, 
and does not compare Plaintiff’s actual charges with the 
usual, customary or competitive charges for similar 
services in the relevant geographic area. Id. ¶ 177.
 

B. Procedural History
On September 29, 2010, Plaintiff filed suit to recover 
these benefits in state court. See Dkt. # 1, Ex. A. Since 
some of the plans are allegedly covered by ERISA, 
Defendants removed the case to federal court, in the 
Northern District of California. Dkt. # 1. Plaintiff then 
amended its complaint to explicitly plead a cause of 
action for recovery of benefits under ERISA. Dkt. # 11. 
Defendants moved to dismiss each of the claims in 
Plaintiff’s First Amended Complaint for failure to state a 
claim. Dkt. # 23. Judge Davila granted the motion on the 
ground that Plaintiff had failed to identify the benefit 
plans or the terms of the benefit plans that were allegedly 
breached. Dkt. # 47.
 
Defendants then moved to transfer this case to the Central 
District of California because Plaintiff’s counsel has a 
class action (the “Downey Action”) pending in the 
Central District of California against United and other 
codefendants. See Dkt. # 25. Judge Davila granted the 
motion to transfer and dismissed Defendants’ pending 
motion to dismiss Plaintiff’s Second Amended Complaint 
(“SAC”). Defendants re-noticed the motion. Dkt. # 120.
 
On March 12, 2013, this Court granted in part and denied 
in part Defendants’ motion to dismiss Plaintiff’s SAC. 
Dkt. # 124. The Court denied Defendants’ motion with 
respect to Plaintiff’s claims for unlawful, unfair, and 

fraudulent business practices under California’s Unfair 
Competition Law, Cal. Bus. & Prof. Code § 17200 
(“UCL”); breach of contract; breach of the covenant of 
good faith and fair dealing; and for recovery of benefits 
under 29 U.S.C. § 1332(a)(1)(B). Id. at 7-16. The Court 
granted Defendants’ motion as to Plaintiff’s quantum 
meruit claim, and recovery of benefits claim under 29 
U.S.C. § 1132(a)(2), without leave to amend. Id. at 14-15. 
However, the Court informed Plaintiff that it could file an 
amended complaint, if it wished to do so. Id. at 17.
 
On May 8, 2013, Plaintiff filed a Third Amended 
Complaint (“TAC”). Dkt. # 132. In addition to raising all 
of the aforementioned claims, Plaintiff added two new 
claims under the Racketeer Influenced and Corrupt 
Organizations Act (“RICO”), 18 U.S.C. §§ 1962(c)-(d). 
See TAC ¶¶ 237-274. Specifically, Plaintiff brings a 
substantive RICO claim pursuant to section 1962(c) 
against United, and a section 1962(d) RICO conspiracy 
claim against United and the Plan Defendants. Id.
 
Now before the Court is Defendants’ motion to dismiss 
Plaintiff’s TAC pursuant to Federal Rule of Civil 
Procedure 12(b)(6). Dkt. # 133. Defendants specifically 
target Plaintiff’s RICO and UCL claims for dismissal. Id.
 

II. Legal Standard

A. Motion to Dismiss for Failure to State a Claim
Under Rule 12(b)(6) of the Federal Rules of Civil 
Procedure, a defendant may move to dismiss a cause of 
action if the plaintiff fails to state a claim upon which 
relief can be granted. See Fed. R. Civ. P. 12(b)(6). In 
evaluating the sufficiency of a complaint under Rule 
12(b)(6), courts should be mindful that the Federal Rules 
of Civil Procedure generally require only that the 
complaint contain “a short and plain statement of the 
claim showing that the pleader is entitled to relief.” See 
Fed. R. Civ. P. 8(a)(2). Although detailed factual 
allegations are not required to survive a Rule 12(b)(6) 
motion to dismiss, a complaint that “offers ‘labels and 
conclusions’ or ‘a formulaic recitation of the elements of 
a cause of action will not do.’ ” Ashcroft v. Iqbal, 556 
U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 
550 U.S. 544, 555, (2007)). Rather, the complaint must 
allege sufficient facts to support a plausible claim for 
relief. See id.
 
*3 In evaluating a Rule 12(b)(6) motion, the court must 
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engage in a two-step analysis. See id. at 679. First, the 
court must accept as true all non-conclusory, factual 
allegations made in the complaint. See Leatherman v. 
Tarrant Cnty. Narcotics Intelligence & Coordination 
Unit, 507 U.S. 163, 164 (1993). Based upon these 
allegations, the court must draw all reasonable inferences 
in favor of the plaintiff. See Doe v. United States, 419 
F.3d 1058, 1062 (9th Cir. 2005). Second, after accepting 
as true all non-conclusory allegations and drawing all 
reasonable inferences in favor of the plaintiff, the court 
must determine whether the complaint alleges a plausible 
claim for relief. See Iqbal, 556 U.S. at 679. Despite the 
liberal pleading standards of Rule 8, conclusory 
allegations will not save a complaint from dismissal. See 
id. at 678-79.
 

III. Discussion

A. Racketeer Influenced and Corrupt Organization Act
Plaintiff’s TAC alleges that Defendants violated sections 
1962(c) and 1962(d) of the Racketeer Influenced and 
Corrupt Organizations Act (“RICO”) through the conduct 
of an association-in-fact enterprise. See 18 U.S.C. §§ 
1962(c)-(d); see also TAC ¶¶ 238-274. Defendants’ 
Motion contends that Plaintiff’s RICO claims must be 
dismissed on both procedural and substantive grounds. 
See Mot. 4:4-16:22. The Court addresses Defendants’ 
procedural argument first and then turns to Defendants’ 
substantive argument for dismissing these claims.
 

i. Procedural Issues

Before Defendants delve into the merits of Plaintiff’s 
RICO claims, they ask the Court to strike Plaintiff’s 
RICO claims from the TAC. See Mot. 4:4-5:25; Reply 
1:11-3:11. Defendants assert that the Court’s March 2013 
Order granting in part and denying in part Defendants’ 
motion to dismiss the SAC did not give Plaintiff carte 
blanche to revise the SAC however it pleased. See Mot. 
4:4-6. Rather, according to Defendants, the March 2013 
Order “only allowed Plaintiff to amend those causes of 
action insufficiently pled” in the SAC. Mot. 4:6-7. As a 
purely textual matter, the Court disagrees with 
Defendants. The March 2013 Order does not 
circumscribe the scope of leave given to Plaintiff to 
amend the SAC. See Dkt. # 124. Instead, the Court gave 

rather broad instructions to Plaintiff by stating that “[i]f 
Plaintiff[ ] wish[ed] to file an amended complaint, [it] 
must do so by April 1, 2013.” Id. at 17. As a result, 
Plaintiff’s newly added RICO claims do not surpass the 
scope of leave that was granted in the March 2013 Order. 
Id. If anything, because the Court granted Plaintiff leave 
to amend without limitation, it implicitly authorized 
Plaintiff to raise these new RICO claims. See, e.g., 
Topadzhikyan v. Glendale Police Dept., No. CV 10-387 
CAS (SSx), 2010 WL 2740163, at *3 n.1 (C.D. Cal. July 
8, 2010) (declining to strike new claims where court 
granted leave to amend without limitation); Gilmore v. 
Union Pacific R. Co., No. 09-cv-02180-JAM-DAD, 2010 
WL 2089346, at *4 (E.D. Cal. May 21, 2010) (finding 
that plaintiff was not required to seek leave to add new 
claims where court granted leave to amend without 
limitation); cf. Albano v. Cal-W. Reconveyance Corp., 
No. 4:12-cv-4018 KAW, 2013 WL 772665, at *2 (N.D. 
Cal. Feb. 28, 2013) (striking newly-added RICO claims 
because court granted leave to amend to cure specific 
deficiencies in other claims). The Court’s conclusion does 
not change just because it specified certain claims for 
dismissal in the event that Plaintiff failed to file an 
amended complaint by the April 1, 2013 deadline. Cf. 
Reply 1:23-2:2.
 
Defendants’ second argument fares no better. Defendants 
further aver that Plaintiff’s newly-minted RICO claims 
must be stricken because Plaintiff did not seek leave of 
Court under Rule 15 of the Federal Rules of Civil 
Procedure to interject such claims into this litigation. See 
Mot. 4:25-27. Yet again, Defendant ignores the express 
language of the March 2013 Order. In that Order, the 
Court expressly allowed Plaintiff to file a TAC as long as 
Plaintiff did so by a certain date. Dkt. # 124. Plaintiff took 
the Court up on its offer, filing the TAC in accordance 
with the Court’s express instructions.
 
*4 What’s more, Defendants fail to state any viable 
prejudice that they might suffer as a result of Plaintiff’s 
newly added RICO claims. Although Defendants argue 
that Plaintiff’s RICO claims “radically change the 
landscape of this case,” thereby prejudicing Defendants, 
this assertion does not hold water. Mot. 5:14-15. 
Defendants are well aware of the fact that they face 
identical RICO claims in the Downey Action currently 
pending before this Court. See Downey Surgical Clinic, 
Inc. v. UnitedHealth Group, Inc., No. CV-09-05457, Dkt. 
# 92. Indeed, over the past three years, Defendants have 
repeatedly argued that this case is so similar to the 
Downey Action that this case should be transferred to this 
very Court – and it was based on Defendants’ motion. 
Dkt. # 103. This case was even assigned to this Court 
because its raises “the same or substantially related or 
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similar questions of law and fact” as the Downey Action. 
Dkt. # 114. As such, Defendants may not now turn the 
table on Plaintiff by arguing that Plaintiff’s newly added 
RICO claims will “radically change the landscape of this 
case.” Mot. 5:14-15.
 
Furthermore, Defendants’ citation to the Ninth Circuit’s 
decision in Acri does not change the Court’s position. See 
Mot. 5:5-19; see also Acri v. Int’l Ass’n of Machinists & 
Aerospace Workers, 781 F.2d 1393, 1398 (9th Cir. 1986). 
In Acri, the Ninth Circuit found that the district court did 
not abuse its discretion in denying plaintiff leave to 
amend because plaintiff delayed in raising new claims for 
purely tactical reasons. See Acri, 781 F.2d at 1398 
(“Plaintiffs’ attorney admitted that plaintiffs’ delay in 
bringing the section 101 cause of action was a tactical 
choice.”). Unlike in Acri, Defendants make no claim of 
strategic delay by Plaintiff here, and the Court similarly 
finds none. Acri is therefore inapposite to the facts at 
hand.
 
Defendants’ additional citation to the Ninth Circuit’s 
decision in Morongo Band of Mission Indians fares no 
better. See Mot. 5:15-19; see also Morongo Band of 
Mission Indians v. Rose, 893 F.2d at 1079. In Morongo 
Band of Mission Indians, the Ninth Circuit affirmed the 
district court’s denial of leave to add RICO claims 
because the claims posed a “radical shift in [the] 
direction” of the case. Id. at 1079. Whereas plaintiff had 
originally brought a cause of action to enforce a tribal 
ordinance prohibiting bingo operations on its reservation, 
plaintiff then attempted to amend the complaint to add 
RICO claims. Id. at 1076-79. Such an unexpected and 
drastic shift in plaintiff’s pleadings was too much for the 
Ninth Circuit to allow. Id. at 1079. The Ninth Circuit also 
denied plaintiff leave to add these new RICO claims 
because doing so would have established federal 
jurisdiction that was previously deemed lacking. See id. 
Neither one of these issues is presented in this case. 
Regardless of the presence or absence of Plaintiff’s RICO 
claims, there is still federal jurisdiction. And, more 
importantly, the RICO claims that Plaintiff now brings in 
the TAC are a natural outgrowth of the allegations of the 
SAC, unlike in Morongo Band of Mission Indians. See 
Opp. 6:15-24.
 
Finally, the Court briefly notes that this case remains in 
the pleading stage as no written or oral discovery has 
taken place. This furthers the Court finding that 
Defendants suffer no prejudice as a result of Plaintiff’s 
newly added RICO claims. See, e.g., PB Farradyne, Inc. 
v. Peterson, C 05-3447 SI, 2006 WL 2578273, at * 2 
(N.D. Cal. Sept. 6, 2006) (permitting amendment where 
“Defendant ha[d] not demonstrated any material prejudice 

that would flow as a result of the proposed amendment, 
and the litigation ha[d] not proceeded to such an advanced 
phase that the amendments will result in any delay”). 
Defendants’ insistence that it has been prejudiced in any 
substantial way thus lacks merit.
 
For this reason and all of the additional reasons discussed 
supra, the Court exercises its discretion and denies 
Defendants’ request to strike Plaintiff’s RICO claims 
from the TAC, and now entertains Plaintiff’s RICO 
claims on the merits.
 

ii. The Merits

*5 Plaintiff alleges that United and Plan Defendants 
violated sections 1962(c) and 1962(d) of the Racketeer 
Influenced and Corrupt Organizations Act (“RICO”) 
through the conduct of an association-in-fact enterprise. 
See 18 U.S.C. §§ 1962(c)-(d); see also TAC ¶ 237-274. 
Defendants argue that Plaintiff insufficiently pleaded its 
RICO claims in the TAC and that they should be 
dismissed as a result. See Mot. 6:4-16-23.
 

a. Participation in a RICO Enterprise – 18 U.S.C. § 
1962(c)

Section 1962(c) of RICO states that:

It shall be unlawful for any person employed by or 
associated with any enterprise engaged in, or the 
activities of which affect, interstate or foreign 
commerce, to conduct or participate, directly or 
indirectly, in the conduct of such enterprise’s affairs 
through a pattern of racketeering activity or collection 
of unlawful debt.

18 U.S.C. § 1962(c). For Plaintiff to state a claim under § 
1962(c), it must allege “(1) conduct (2) of an enterprise 
(3) through a pattern (4) of racketeering activity.” Sedima, 
S.P.R.L. v. Imrex Co., 473 U.S. 479, 496 (1985); accord 
Walter v. Drayson, 538 F.3d 1244, 1247 (9th Cir. 2008). 
“RICO is to be read broadly” and “liberally construed to 
effectuate its remedial purposes.” Sedima, 473 U.S. at 
497-98; accord Odom v. Microsoft Corp., 486 F.3d 541, 
547 (9th Cir. 2007).
 
Liability for participating in the “conduct” of a RICO 
enterprise extends only to those who “have some part in 
directing [the enterprise’s] affairs.” Reves v. Ernst & 
Young, 507 U.S. 170, 179 (1993). When a defendant 
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directs a RICO enterprise’s affairs, more is required than 
“simply being involved” and “[s]imply performing 
services for the enterprise.” Walter, 538 F.3d at 1249. It is 
also “not enough that [a defendant] fail[s] to stop illegal 
activity.” Id. at 1248. More relevant considerations 
include whether the defendant “occup[ies] a position in 
the ‘chain of command’ ... through which the affairs of 
the enterprise are conducted,” whether the defendant 
“knowingly implement[ed] the decisions of upper 
management,” and whether the defendant’s “participation 
was ‘vital’ to the mission’s success.” See id. at 1249. 
Finally, RICO liability requires a showing that defendant 
directed or controlled not only its own affairs, but also the 
RICO enterprise. E.g., Reves, 507 U.S. at 185 
(“[L]iability depends on showing that the defendants 
conducted or participated in the conduct of the 
‘enterprise’s affairs,’ not just their own affairs.”) 
(emphasis in original); Simon v. Value Behavioral Health, 
Inc., 208 F.3d 1073, 1083 (9th Cir. 2000) (“At minimum, 
[an enterprise] must ... control[ ] and direct[ ] the affairs 
of the group ....”) (internal citations omitted), overturned 
on other grounds by Odom v. Microsoft Corp., 486 F.3d 
541, 551 (9th Cir. 2007); see also In re WellPoint, Inc. 
Out-of-Network UCR Rates Litig., 865 F. Supp. 2d 1002, 
1034 (C.D. Cal. 2011) (“The submission of its own data 
does not plausibly show that WellPoint controlled the 
other members in the associated-in-fact enterprise.”); Ally 
Bank v. Castle, 11-CV-896 YGR, 2012 U.S. Dist. LEXIS 
118452, at *40-41 (N.D. Cal. Aug. 20, 2012) (“A proper 
RICO defendant must have exerted ‘managerial control’ 
over the enterprise.”) (citing Baumer v. Pachl, 8 F.3d 
1341, 1344 (9th Cir. 1993)); accord Horn D.D.S., Inc. 
Profit Sharing Plan v. High Point Services, Inc., 
12-01604 VAP (DTBx), 2013 U.S. Dist. LEXIS 166612, 
at *3-4 (C.D. Cal. Nov. 21, 2013).
 
*6 Plaintiff highlights six allegations in the TAC that 
“clearly” demonstrate that United directed or controlled 
the alleged RICO enterprise. Opp. 8:19-9:12. However, 
the Court is not convinced – none of the six allegations 
“clearly” show that United directed or controlled the 
alleged RICO enterprise.
 
Of the new allegations raised in Plaintiff’s TAC, three are 
predicated upon United’s “promotion” or “propagation” 
of purported flawed reimbursement methodologies. See 
id. 8:21-9:10. For instance, Plaintiff alleges that 
“Defendant UnitedHealth Group promoted the Ingenix 
Database as an ‘industry standard’ for determining UCR 
amounts, in order to cloak its use of the flawed Database 
in the appearance of legitimacy and accuracy.” Id. 8:21:23 
(emphasis added); see also TAC ¶ 181. Plaintiff also 
claims that “Ingenix has promoted its flawed systems for 
calculating non-contracted claims as a cost-saving 

mechanism.” Opp. 9:5-7 (emphasis added); see also TAC 
¶ 207. And finally, Plaintiff avers that “[b]y propagating 
the improper methodologies under the guise of providing 
legitimate administrative services to the ERISA Plans, 
United directed and controlled the affairs of the 
enterprise.” Opp. 9:9-11 (emphasis added); see also TAC 
¶ 255.
 
Plaintiff’s reiteration of United’s alleged “promotion” and 
“propagation” of flawed reimbursement methodologies 
presumably means that Plaintiff believes such allegations 
show that United conducted a RICO enterprise. But this is 
not so. The creation and promotion of flawed 
reimbursement methodologies such as the Ingenix 
database does not plausibly show that United directed or 
controlled the other members in the associated-in-fact 
enterprise. See Downey Surgical Clinic, Inc. v. Ingenix 
Inc., CV 09-5457 PSG (CTx), Dkt. # 155 at 19 (finding 
that United’s alleged “promotion” of flawed Ingenix 
methodologies for underpricing out-of-network ASC 
claims failed to show United’s direction or control of a 
RICO enterprise); see also Webster v. Omnitrition Int’l 
Inc., 79 F.3d 776, 789 (9th Cir. 1996) (corporate officer 
who made statements promoting fraudulent scheme 
determined to have a “purely ministerial” rather than 
managerial role in enterprise). At best, United’s 
promotion of these allegedly flawed reimbursement 
methodologies shows only a business relationship 
between Defendants. See Downey Surgical Clinic, Inc. v. 
Ingenix Inc., CV 09-5457 PSG (CTx), Dkt. # 155 at 19 
(“[T]he existence of a business relationship between 
Defendants without more does not show that United 
conducted the enterprise.”); see also Goren v. New Vision 
Intern., Inc., 156 F.3d 721, 727-28 (7th Cir. 1998) 
(holding that an established business relationship between 
the defendants and the enterprise was insufficient to state 
a claim that the defendants directed the affairs of the 
alleged fraudulent marketing enterprise); Paycom Billing 
Servs., Inc. v. Payment Res. Int’l., 212 F. Supp. 2d 732, 
741 (W.D. Mich. 2002) (dismissing RICO claim because 
allegations that defendant “engaged in certain conduct 
pursuant to or in violation of [an] agreement” did not 
show that it directed an enterprise by controlling or 
directing other defendants).
 
Moreover, Plaintiff’s attempts to conjoin such phrases 
with statements like “United directed and controlled the 
affairs of the enterprise” are equally unavailing. TAC ¶ 
255. Devoid of any factual predicate related to United’s 
direction and control of a RICO enterprise, this formulaic 
recitation of the elements of a RICO cause of action is 
patently conclusory, and prime suspect for disregard. See 
Iqbal, 556 U.S. at 678; see also In re WellPoint, Inc. 
Out-of-Network UCR Rates Litig., 865 F. Supp. 2d at 
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1035 (“Plaintiffs’ conclusory statement that ‘WellPoint 
and UnitedHealth ... [were] involved in decision making 
regarding the database’ does suggest RICO conduct, but it 
is too general to satisfy Twombly’s pleading 
instructions.”) (internal citations omitted).
 
*7 In addition to United’s alleged “promotion” and 
“propagation” of flawed reimbursement methodologies, 
Plaintiff’s remaining allegations similarly fail to show 
that United directed or controlled a RICO enterprise. 
Plaintiff first alleges that “United set up a classic shell 
game, offering purported ‘administrative’ services to its 
clients to save them money, and then lying to Plaintiff and 
to members by purporting that the lower rates paid 
reflected a robust UCR-based method.” Opp. 8:23-25; see 
also TAC ¶ 241. The allegation continues to state that 
“United was the corporate equal to the neighborhood thug 
that offered ‘protection’ to local stores on the block 
against supposedly high priced outside vendors.” Opp. 
8:25-27; see also TAC ¶ 241. Nevertheless, a fundamental 
question remains: Even if United “set up a classic shell 
game,” acting as the “corporate equal to the neighborhood 
thug,” does this allegation show that United directed or 
controlled other members of a RICO conspiracy? No, it 
does not. The allegation lacks any reference to United’s 
control over the Plan Defendants. Thus, even drawing all 
reasonable inferences in favor of Plaintiffs, the allegation 
does not show that United directed or “exerted 
‘managerial control’ over the [alleged] enterprise.” Ally 
Bank, 2012 U.S. Dist. LEXIS 118452, at *41; see also In 
re WellPoint, Inc. Out-of-Network “UCR” Rates Lit., 
MDL 09-2074 PSG (FFMx), Dkt. # 389 at 20 (“Plaintiffs 
are still unable to allege that WellPoint participated in any 
decision-making on behalf of Ingenix.”).
 
Plaintiff’s next allegation meets the same fate. Plaintiff 
asserts that “Defendant Ingenix played an active and 
crucial role in obtaining faulty charge data for use in the 
Ingenix database ... and otherwise manipulat[ed] the 
charge data ... thus enabling Defendants to derive 
inappropriate UCR amounts and underpay the Plaintiff for 
its services.” Opp. 8:27-9:2; TAC 180. However, the 
creation and use of flawed Ingenix methodologies does 
not plausibly show that United directed or controlled 
other members of an associated-in-fact enterprise. See 
Downey Surgical Clinic, Inc. v. Ingenix Inc., CV 09-5457 
PSG (CTx), Dkt. # 155 at 19; see also In re WellPoint, 
Inc. Out-of-Network “UCR” Rates Lit., MDL 09-2074 
PSG (FFMx), Dkt. # 389 at 20 (“WellPoint’s submission 
of its own data did not show that WellPoint controlled the 
other members of the associated-in-fact enterprise, but 
only established that WellPoint was acting on its own by 
submitting data.”). Furthermore, the Court’s conclusion 
does not change just because the flawed reimbursement 

methodologies enabled Defendants to underpay Plaintiff 
ERISA benefits, for “enabling” and “directing” are surely 
not the same thing. Cf. Ally Bank, 2012 U.S. Dist. LEXIS 
118452, at *40-41 (“A proper RICO defendant must have 
exerted ‘managerial control’ over the enterprise, not 
simply have been used to further the wrongful efforts of 
the enterprise.”). This allegation thus fails to make the 
required showing as well.
 
Finally, Plaintiff makes one last attempt, in two separate 
allegations, to show that United directed or controlled a 
RICO enterprise. See Opp. 9:3-5, 9:6-8. Compared to the 
Plaintiff’s allegations supra, the Court pays even less 
heed to these allegations because both statements show 
only how United conducted its own affairs, rather than the 
actions of a RICO conspiracy. For instance, Plaintiff 
alleges that “Defendant Ingenix developed these [flawed 
reimbursement] methodologies and used them to target 
members of the Plaintiff and other ASCs out of network 
with United.” Opp. 9:6-8; see also TAC ¶ 207. Similarly, 
Plaintiff further alleges that “United Defendants not only 
developed improper UCR methodologies, but singled out 
FASA (among other ASCs) to which these methodologies 
would be applied.” Opp. 9:3-5; see also TAC ¶ 245.
 
While these assertions do show that United might have 
targeted or singled out Plaintiff for improper treatment, 
nowhere do they show that United required, or at least 
directed, other members of the enterprise to do the same. 
See Reves, 507 U.S. at 185 (holding RICO liability 
requires a “showing that the defendants conducted or 
participated in the conduct of the ‘enterprise’s affairs,’ 
not just their own affairs”) (emphasis in original); see also 
Hallmark Cards, Inc. v. Monitor Clipper Partners, LLC, 
No. 08–0840–CV–W–ODS, 2010 WL 5129288, at *7 
(W.D. Mo. Nov. 22, 2010) (“The mere fact that the 
actions described were consistent with the enterprise’s 
objectives and allegedly constituted violations of 
professional standards does not substitute for facts 
demonstrating [defendants] directed the enterprise’s 
actions.”). Without more, allegations like these do not 
“raise a right to relief above the speculative level,” and 
thus fail to save Plaintiff’s substantive RICO claim from 
dismissal. Kearney v. Foley & Larder, 05-cv-2112, 2011 
WL 1119020, at *6 (S.D. Cal. March 28, 2011). 
Accordingly, the Court GRANTS Defendants’ Motion as 
to Plaintiff’s RICO claim under section 1962(c), WITH 
LEAVE TO AMEND.
 

b. RICO Conspiracy – 18 U.S.C. § 1962(d)

*8 Conspiring to violate RICO is a separate offense under 
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18 U.S.C. § 1962(d). To establish a violation of section 
1962(d), a plaintiff must allege either an agreement that is 
a substantive violation of RICO or that defendants agreed 
to commit, or participated in, a violation of two predicate 
offenses. Howard v. Am. Online Inc., 208 F.3d 741, 751 
(9th Cir. 2000); Couch v. Cate, 279 Fed.Appx. 560, 657 
(9th Cir. 2010). Although a civil RICO plaintiff may sue 
co-conspirators who might not themselves have violated 
one of the substantive provisions of section 1962, it is 
well established that a plaintiff may bring suit for civil 
conspiracy only if he has been injured by an action that is 
itself tortious. See Beck v. Prupis, 529 U.S. 494, 501 
(2000). To this end:

[I]njury caused by an overt act that is not an act of 
racketeering or otherwise wrongful under RICO [ ] is 
not sufficient to give rise to a cause of action under § 
1964(c) for a violation of § 1962(d). As at common 
law, a civil conspiracy plaintiff cannot bring suit under 
RICO based on injury caused by any act in furtherance 
of a conspiracy that might have caused the plaintiff 
injury. Rather, consistency with the common law 
requires that a RICO conspiracy plaintiff allege injury 
from an act that is analogous to an “act of a tortious 
character,” see 4 Restatement (Second) of Torts § 876, 
Comment b, meaning an act that is independently 
wrongful under RICO.

Id. at 505-06. In other words, a person injured by an over 
act done in furtherance of a RICO conspiracy has no 
cause of action unless the overt act proximately causing 
his injury is itself an act of racketeering. See id. at 501; 
accord Bridge v. Phoenix Bond & Indem. Co., 553 U.S. 
639, 650-51 (2008).
 
Having failed to adequately plead a substantive violation 
of RICO under section 1962(c), Plaintiff necessarily fails 
to plead that it was injured by an “overt act” that was 
itself a substantive RICO violation. See Howard, 208 F.3d 
at 751 (“Plaintiffs cannot claim that a conspiracy to 
violate RICO existed if they do not adequately plead a 
substantive violation of RICO.”); accord Stearns v. Select 
Comfort Retail Corp., No. 08-2746 JF, 2009 WL 
1635931, at *15 (N.D. Cal. June 15, 2009). Therefore, the 
Court GRANTS Defendants’ Motion as to the Plaintiff’s 
RICO conspiracy claim under section 1962(d), WITH 
LEAVE TO AMEND.
 

B. Unfair Competition Law
In addition to RICO claims, Plaintiff’s TAC alleges that 
United violated all three of the “unlawful, unfair, [and] 
fraudulent” prongs of the UCL. TAC ¶ 277. Plaintiff 

specifically alleges, inter alia, that United used “arbitrary, 
capricious, and improper” methods to improperly 
underprice Plaintiff’s claims for out-of-network services; 
submitted and accepted scrubbed data to the Ingenix 
Database such that it could not accurately determine 
UCR; and failed to correctly and accurately apply the 
criteria used to calculate UCR rates as set forth in Title 28 
of the California Code of Regulations, section 1300.71 
(a)(3)(B). See id. ¶ 276.
 

i. Procedural Issues

As a threshold matter, the Court addresses Plaintiff’s 
argument that United is precluded from raising theories it 
could have raised in its motion to dismiss Plaintiff’s SAC 
but did not. See Opp. 19:12-20. The law is well settled on 
this question. Defendants may do so. “Courts in this 
Circuit ... permit[ ] defendants moving to dismiss an 
amended complaint to make arguments previously made 
and to raise new arguments that were previously 
available.” In re WellPoint, Inc. Out-of-Network “UCR” 
Rates Litig., 903 F. Supp. 2d 880, 893 (C.D. Cal. 2012); 
see also Forsyth v. Humana, Inc., 114 F.3d 1467, 1474 
(9th Cir. 1997) (“[T]he law is clear in this Circuit that an 
amended complaint supersedes the original, the latter 
being treated thereafter as nonexistent.”) (internal 
citations omitted). Thus, Defendants may argue that 
Plaintiff’s UCL claims are inadequately pled, even though 
Defendants failed raise the same arguments in their prior 
motion to dismiss Plaintiff’s SAC.
 
*9 Relatedly, the Court also finds it necessary to clarify 
the scope of its March 2013 Order denying in part and 
granting in part Defendants’ motion to dismiss Plaintiff’s 
SAC. See Dkt. # 124. In a footnote, Defendants’ Motion 
attempts to resurrect the issue as to whether Plaintiff’s 
UCL claims are ERISA preempted. See Mot. 17:26-28. 
Defendants state that while “Plaintiff bases its UCL claim 
on several different theories of liability ... the only one 
that the Court identified as not being ERISA preempted 
was the fraud-based theory.” Id.
 
The Court declines to entertain Defendants’ footnote for 
two reasons. First, unlike Defendants’ newly asserted 
theory regarding Plaintiff’s failure to plead fraud with 
particularity, the footnote is not argument – it merely 
refers to a line in the 2013 March Order in which the 
Court quoted Plaintiff’s allegation of fraud as an example. 
See March 2013 Order at 13-14. Second, to the extent the 
footnote is argument, Defendants misread the March 2013 
Order. Throughout the March 2013 Order, the Court 
continually references Plaintiff’s UCL claims, not 
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Plaintiff’s UCL claim. See id. at 12-14. Further, nowhere 
does the March 2013 Order distinguish Plaintiff’s fraud 
based UCL claim from Plaintiff’s unlawful and unfair 
conduct claims in analyzing whether these claims are 
ERISA preempted. See id. Indeed, the Court’s 
introductory words regarding ERISA preemption 
emphasize the plurality of Plaintiff’s UCL claims: 
“Plaintiff asserts claims against all Defendants under each 
of the three prongs (fraudulent, unfair, and unlawful) of 
California’s Unfair Competition Law.” Id. at 12 
(emphasis added). In closing, the Court further states that 
“the claims are neither preempted by the Davila test nor 
by § 1144(a).” Id. at 14 (emphasis added). The Court thus 
disregards Defendants’ strained interpretation of the 
March 2013 Order. See In re WellPoint, Inc. 
Out-of-Network UCR Rates Litig., 903 F. Supp. 2d at 914 
(“A party that relies on its own strained interpretation of a 
Court order does so at its own peril.”).
 
Finally, to the extent that Defendants’ Reply actually 
argues the preemption issue anew, the Court ignores it as 
well. See Reply 10:5-14. Although Defendants were 
entitled to raise new arguments in their Motion, they are 
not entitled to do so in their Reply. For the sake of 
fairness to Plaintiff, Defendants waive any argument 
raised for the first time in their Reply. See Jiang v. Still, 
307 Fed.Appx. 74, 76 (9th Cir. 2009) (“Whatever the 
merits of this argument, though, Fan has waived it by 
failing to present it in her opening brief.”); 
Martinez-Serrano v. INS, 94 F.3d 1256, 1259 (9th Cir. 
1996) (“It is well established in this circuit that the 
general rule is that appellants cannot raise a new issue for 
the first time in their reply briefs.”) (internal citations 
omitted).
 
With these procedural considerations in mind, the Court 
turns to whether Plaintiff’s TAC adequately pleads each 
prong of the UCL.
 

ii. The Merits

The UCL prohibits an “unlawful, unfair, or fraudulent 
business act or practice.” See Ariz. Cartridge 
Remanufacturers Ass’n v. Lexmark Int’l, Inc., 421 F.3d 
981, 985 (9th Cir. 2005) (quoting Cal. Bus. & Prof. Code 
§ 17200). An “unlawful” business practice under section 
17200 is any business practice that is prohibited by any 
“federal, state, or local law, whether civil or criminal, 
statutory or judicially made.” McKell v. Wash. Mut. Inc., 
142 Cal. App. 4th 1457, 1474, 49 Cal. Rptr. 3d 2227 
(2006) (citations omitted). A business practice is “unfair” 
under section 17200 “if it violates established public 

policy or if it is immoral, unethical, oppressive or 
unscrupulous and causes injury to consumers which 
outweighs its benefits.” Id. at 1473. A “fraudulent” 
business practice under section 17200 is “one which is 
likely to deceive the public,” and “may be based on 
representations to the public which are untrue, and also 
those which may be accurate on some level, but will 
nonetheless tend to mislead or deceive.” Id. at 1471. UCL 
claims based on fraud are subject to the heightened 
pleading requirements of Rule 9(b). Kearns v. Ford Motor 
Co., 567 F.3d 1120, 1125 (9th Cir. 2009); In re WellPoint, 
Inc. Out-of-Network “UCR” Rates Litig., 865 F. Supp. 2d 
at 1047.
 

a. Unlawful Business Practices

*10 Plaintiff’s TAC adequately alleges that United 
engaged in practices “prohibited by any federal, state, or 
local law.” See McKell, 142 Cal. App. 4th at 1474. In 
particular, Plaintiff claims that United “fail[ed] to 
correctly and accurately apply the criteria used to 
calculated [sic] UCR rates as set forth in Title 28 of the 
California Code of Regulations, section 
1300.71(a)(3)(B).” TAC ¶ 276(h); see also Opp. 21:23:25. 
Plaintiff’s TAC also states that United “fail[ed] to comply 
with California Health and Safety Code § 1371 and 28 
C.C.R. § 1300.71 by knowingly ... engaging in an ‘unfair 
payment pattern,’ ... delaying payment of claims, reducing 
the amount of payment and/or denying payment of claims 
... and not paying reasonable and customary rates.” Id. 
Statements like these are detailed enough to survive 
Defendants’ Motion. See McKell, 142 Cal. App. 4th at 
1474. Plaintiff thus adequately pleads that United violated 
the unlawful prong of the UCL.
 

b. Unfair Business Practices

Plaintiff also adequately pleads that United engaged in 
unfair business practices under the UCL. For example, 
Plaintiff’s TAC states that United “used arbitrary, 
capricious, and improper methods to improperly 
underprice FASA’s claims for out-of-network services” 
and “submitt[ed], accept[ed] and us[ed] incomplete and 
scrubbed data to the Ingenix Database such that it could 
not accurately determine UCR for FASA’s claims.” TAC 
¶ 276(a)-(b). Likewise, United “conceal[ed] and/or 
omitt[ed] material information in EOBs, RAs, and other 
correspondence concerning the manner in which United 
determine[d] the reimbursement amount for FASA’s 
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out-of-network claims.” Id. ¶ 276(d). These statements 
adequately allege that United engaged in “immoral, 
unethical, oppressive or unscrupulous” practices that 
“cause[d] injury to consumers.” See McKell, 142 Cal. 
App. 4th at 1474. As such, these allegations adequately 
state a claim for unfair business practices under the UCL.
 

c. Fraudulent Business Practices

Unlike Plaintiff’s allegations that United engaged in 
unlawful and unfair business practices, Plaintiff’s fraud 
allegations do not pass muster. Although Plaintiff pleads 
fraud under the UCL, it is still required to do so with 
specificity under Rule 9(b). See Kearns, 567 F.3d at 1125 
(“[W]e have specifically ruled that Rule 9(b)’s heightened 
pleading standards apply to claims for violations of the 
CLRA and UCL.”) (internal citations omitted); In re 
Wellpoint, Inc. Out-of-Network “UCR” Rates Litig., 903 
F. Supp. 2d at 925 (“UCL claims based on fraud are 
subject to the heightened pleading requirements of Rule 
9(b).”). This requires Plaintiff to plead “the who, what, 
when, where, and how of the alleged fraudulent conduct” 
and explain “why [a] statement or omission complained 
of was false and misleading.” Id.
 
Defendants argue that Plaintiff’s allegations of fraud fail 
Rule 9(b)’s heightened pleading standard because the 
allegations do not differentiate the alleged misconduct of 
each of the United Defendants, but instead impermissibly 
“lump” them together under the monolithic label “United 
Defendants.” See Mot. 17:14-20. To address this 
argument, the Court refers to its decision in In re 
Wellpoint Out-Of-Network “UCR” Rates Litig., 865 F. 
Supp. 2d 1002, 1035 (C.D. Cal. 2011). Plaintiffs in that 
case, like Plaintiff here, argued that Rule 9(b) did not 
require them to plead specific acts of fraud committed by 
each defendant. See id. Rather, in plaintiffs’ view, it was 
sufficient to allege that “UHF Defendants,” rather than 
“UHG or Ingenix” specifically, committed the act in 
question. Id.
 
However, the Court rejected plaintiffs’ argument then, 
and rejects Plaintiff’s identical argument now. A plaintiff 
alleging fraud, whether under the UCL or RICO, must 
specify the act that “each defendant” allegedly 
committed. Id. (emphasis in original). Lumping 
defendants together will simply not do, for each and every 
United Defendant in this action is entitled to fair notice of 
the fraud claims alleged against it. See Perigeuerra v. 
Meridas Capital, Inc., No. C 09–4748 SBA, 2010 WL 
395932, at *8 (N.D. Cal. Feb. 1, 2010) (“Plaintiffs also 
fail to differentiate between the conduct of the various 

Defendants, and impermissibly attribute the underlying 
violations to all ‘Defendants.’ Such failure to allege the 
conduct underlying a UCL claim with reasonable 
particularity violates Defendants’ right to fair notice ....”).
 
*11 Plaintiff attempts to distinguish its case on three 
grounds. First, Plaintiff avers that it should not be 
required to allege fraud against each United Defendant 
because the fraud involves many thousands of statements 
and omissions occurring over many years.” Opp. 
11:26-28. Plaintiff cites two cases in support of this 
proposition, Gonzales v. Lloyds TSB Bank, PLC, 532 F. 
Supp. 2d 1200, 1211-212 (C.D. Cal 2006) and United 
States v. Hempfling, 431 F. Supp. 2d 1069, 1075 (E.D. 
Cal. 2006). See Opp. 10:12-20. Each case, though, is 
inapposite.
 
In Gonzales, plaintiffs brought a RICO cause of action for 
alleged wire fraud. See 532 F. Supp. 2d 1200, 1211-12 
(C.D. Cal 2006). Although plaintiffs failed to allege 
specific dates on which the allege wire fraud occurred, the 
court did not dismiss plaintiffs’ cause of action under 
Rule 9(b). Id. Plaintiffs were absolved of their mistake 
because they “provide[d] a time frame for these transfers 
and general allegations as to the entities involved in these 
transfers.” Id.
 
While the Gonzales plaintiffs’ allegations were indeed 
“general,” they still singled out at least one of the entities 
allegedly involved in the RICO conspiracy. See id. This is 
not the case here, as Plaintiff fails to single out any of the 
entities allegedly involved in the RICO conspiracy. 
Instead, Plaintiff simply lumps multiple Defendants 
together into nebulous groupings such as “United 
Defendants,” “ERISA Plan Defendants,” and 
“Non-ERISA Plan Defendants.” See TAC ¶ 276. Further, 
Gonzales fails to address the precise issue at hand. The 
question before the Court is whether Plaintiff must 
differentiate its pleadings as to each United Defendant, 
not Plaintiff’s failure to allege specific dates on which 
United allegedly committed fraud.
 
Compared to Gonzales, Plaintiff’s reference to Hempfling 
is even less helpful to its cause. See 431 F. Supp. 2d at 
1075. In Hempfling, plaintiff’s cause of action for fraud 
actually named a specific defendant, rather than lumping 
defendants into a putative class. See id. With respect to 
Plaintiff’s first argument, then, the Court is not 
convinced. Regardless of the period of time in which 
United allegedly committed fraud, Plaintiff must still 
plead with particularity as to each United Defendant. See 
In re Wellpoint Out-Of-Network “UCR” Rates Litig., 865 
F. Supp. 2d at 1035; see also Dooley v. Crab Boat 
Owners Ass’n, No. 02–0676 MHP, 2004 WL 902361, at 
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*5 (N.D. Cal. Apr. 26, 2004) (analyzing whether each of 
the several defendants independently met this standard).
 
In addition, Plaintiff argues that its pleadings should not 
be held to Rule 9(b)’s heightened pleading standard 
because the “repetitive nature of the predicate acts of mail 
and/or wire fraud ... would make it unduly cumulative to 
allege each individual instance of those frauds.” Opp. 
12:4-7. Yet Plaintiff offers no authority to support this 
novel proposition of law. Even so, the Court finds no 
reason to magnanimously temper Rule 9(b)’s heightened 
pleading standard just because a fraudulent act might be 
repetitive. In fact, if the fraud occurred so often, Plaintiff 
should at least be able to point its finger at one particular 
member of the United Defendants. See In re WellPoint, 
Inc. Out-of-Network “UCR” Rates Litig., 903 F. Supp. 2d 
at 914 (requiring plaintiffs to identify specific acts that 
each defendant allegedly committed “given the countless 
and nearly constant acts of mail and wire fraud in which 
[defendants] purportedly engaged”).
 
*12 Finally, Plaintiff hangs its proverbial hat on one last 
argument. Plaintiff avers that without taking discovery on 
the issue, it is impossible to sort out each of the United 
Defendants’ roles in the alleged fraud because the fraud 
was perpetrated by corporate affiliates and subsidiaries all 
using a variation of the name “United Healthcare.” Opp. 
12-8-20. Plaintiff then refers the Court to Wool v. Tandem 
Computers Inc, 818 F.2d 1433, 1439-40 (9th Cir. 1987).
 
As here, the Wool plaintiffs alleged that “all defendants” 
committed fraud rather than pleading specific instances of 
fraud committed by each defendant separately. And, as 
here, each of the Wool defendants objected to plaintiffs’ 
allegations for failing to attribute particular fraudulent 
statements or acts to each defendant. The Wool court 
ultimately sided with plaintiffs, concluding that: “In cases 
of corporate fraud where the false or misleading 
information is conveyed in prospectuses, registration 
statements, annual reports, press releases, or other 
‘group-published information,’ it is reasonable to presume 
that these are the collective actions of the officers.” Id. 
With this statement, Wool effectively created the 
“group-pleading” doctrine.
 
If Wool’s group-pleading doctrine were the law today, 
Plaintiff would certainly have a point. But it’s not. The 
enactment of the PSLRA overruled the group-pleading 
standard enunciated in Wool. See, e.g., 1849 Condos. 
Ass’n v. Bruner, 2:09-cv-3339, 2011 U.S. Dist. LEXIS 
16029, at *9 (E.D. Cal. Feb. 16, 2011) (“[T]he group 
pleading theory permitted in Wool has been superseded by 
statute.”).
 

Thus, despite Plaintiff’s three arguments to the contrary, 
the Court refuses to reconsider the heightened pleading 
standard that must be satisfied as to each and every 
defendant in a fraud action. The Court thus stands by its 
decision in In re Wellpoint, Inc. Out-of-Network “UCR” 
Rates Litig.: “In the context of a fraud suit involving 
multiple defendants, a plaintiff must also identif[y] the 
role of [each] defendant[ ] in the alleged fraudulent 
scheme.” 903 F. Supp. 2d at 913 (internal citations 
omitted).
 
Accordingly, the Court DENIES Defendants’ Motion as 
to Plaintiff’s UCL claims for unlawful and unfair business 
practices, and GRANTS Defendants’ Motion as to 
Plaintiff’s UCL claim for fraud, WITH LEAVE TO 
AMEND.
 

C. Non-HINRM Reimbursement Methodologies
Defendants’ Motion finally argues that Plaintiff does not 
have standing to challenge United’s alleged use of 
reimbursement methodologies other than the Highest 
In-Network Rate Multiplier (“HINRM”). See Mot. 
19:25-21:11. Defendants specifically aver that Plaintiff 
pleads no facts showing that any of their medical claims 
were reimbursed using reimbursement methodologies 
other than the HINRM, such as the Ingenix Database, the 
Official Medical Fee Schedule (“OMFS”), a multiplier of 
the applicable Medicare rate (“MNRP”), or unspecified 
“other” reimbursement methodologies. See id. 20:17-22. 
Defendants thus ask the Court to dismiss each and every 
one of Plaintiff’s claims to the extent they are based upon 
or encompass United’s use of such “other” non-HINRM 
methodologies. See Mot. 21:8-11.
 

i. Procedural Issues

Once again, Plaintiff argues that the Court should pay no 
heed to Defendants’ argument because the TAC contains 
the same allegations of United’s use of MNRP, OMFS, 
the Ingenix Database, and other methodologies as 
contained in the SAC. See Opp. 24:1-4. However, the 
Court reminds Plaintiff that Defendants’ Motion may 
raise new arguments that were not previously raised in 
Defendants’ motion to dismiss the SAC. See In re 
WellPoint, Inc. Out-of-Network “UCR” Rates Litig., 903 
F. Supp. 2d at 893. This remains true even if the TAC 
perfectly mirrors the SAC.
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*13 Further, just as Defendants misinterpreted the scope 
of the March 2013 Order, Plaintiff does so here with 
respect to the issue of Article III standing. Plaintiff argues 
that the March 2013 Order already addressed the standing 
argument by concluding that “to the extent Defendants 
argue that Plaintiff lacks standing to bring claims under 
29 U.S.C. § 1132(a)(1)(B), the motion is DENIED.” 
March 2013 Order at 7.
 
Contrary to Plaintiff’s interpretation, however, the Court’s 
prior conclusion in no way foreclosed Defendants’ current 
argument. In fact, the Court never reviewed Plaintiff’s 
standing with respect to the specific reimbursement 
methodologies that Defendants now question. 
Defendants’ Motion does not therefore misinterpret the 
Court’s March 2013 Order. Rather, Plaintiff misinterprets 
it. See In re WellPoint, Inc. Out-of-Network UCR Rates 
Litig., 903 F. Supp. 2d at 914 (“A party that relies on its 
own strained interpretation of a Court order does so at its 
own peril.”). With these procedural issues settled, the 
Court proceeds to the merits of Defendants’ argument.
 

ii. The Merits

Article III standing is a jurisdictional prerequisite to a 
federal court’s consideration of any claim. Lujan v. 
Defenders of Wildlife, 504 U.S. 555, 560 (1992). To plead 
Article III standing, a plaintiff must allege: (1) 
injury-in-fact; (2) causation; and (3) that the injury is 
likely to be redressed by the requested relief. Id. at 
560-61; accord Bates v. United Parcel Serv. Inc., 511 
F.3d 974, 985 (9th Cir. 2007). When a plaintiff fails to 
plead facts supporting each element of standing in its 
complaint, the court must dismiss the action pursuant to 
Rule 12(b)(6). See Sacks v. Office of Foreign Assets 
Control, 466 F.3d 764, 711 (9th Cir. 2006) (“To survive a 
Rule 12(b)(6) motion to dismiss, [plaintiff] must allege 
facts ... that, if proven, would confer standing upon 
him.”).
 
Because Article III standing requires Plaintiff’s injuries to 
be “actual or imminent, [and] not conjectural or 
hypothetical,” Plaintiff must show that their medical 
claims were reimbursed using one of the non-HINRM 
reimbursement methodologies. See Lujan, 504 U.S. at 
560. Plaintiff’s Opposition puts forth three allegations 
from the TAC in hopes of showing that “Defendants paid 
FASA according to the other methodologies alleged.” 
Opp. 24:7-10.
 
The first and second allegations fail to make this showing 
as they are devoid of any claim that Defendants used 

non-HINRM reimbursement methodologies to price 
Plaintiff’s medical claims, rather than out-of-network 
providers generally. See Opp. 24:11-15; see also TAC ¶ 
173 (“United sometimes determines the UCR rate for 
out-of-network claims by ... us[ing] a multiple of the 
Medicare rates established by CMS, as set forth in the 
Official Medical Fee Schedule (‘OMFS’) ....”) (emphasis 
added); id. ¶ 174 (“United also has calculated the UCR 
rate for some of its out-of-network claims using what is 
commonly referred to as the ‘Ingenix Database.’ ”) 
(emphasis added). United’s general use of allegedly 
flawed reimbursement methodologies, such as the OMFS 
and Ingenix Database, does not confer standing upon 
Plaintiff. See In re Wellpoint Out-of-Network “UCR” 
Rates Litig., 865 F. Supp. 2d at 1021 (dismissing 
plaintiffs’ claims for lack of standing because “[p]laintiffs 
have failed to identify which individuals were affected by 
the non-Ingenix ONS benefit reductions, and how each 
was injured”).
 
*14 Plaintiff final allegation, however, avoids this pitfall. 
Plaintiff’s TAC states that “the reimbursement amount for 
most of the claims submitted by FASA was determined by 
... a program based on a multiple of Medicare rates called 
the Maximum Non-Network Reimbursement Program 
(‘MNRP’).” TAC ¶ 206 (emphasis added). Unlike the 
previous two allegations, this allegation states that 
Defendants not only used the MNRP methodology, but 
used it to price Plaintiff’s claims for reimbursement. 
Defendants’ Motion admits as much. See Mot. 20:22-24 
(“Plaintiff clearly pleads that ‘United’ reimbursed its 
claims using either the Highest In-Network Rate 
Multiplier or MNRP.”) (citing TAC 206-207). Plaintiff 
thus has standing to challenge Defendants’ alleged use of 
the MNRP methodology for pricing its claims. See Lujan, 
504 U.S. at 560.
 
Aside from Defendants’ alleged use of the MNRP 
methodology for reimbursing Plaintiff’s claims, however, 
Plaintiff’s Opposition does not shore up Plaintiff’s failure 
to plead Defendants’ alleged use of the Ingenix Database, 
the OMFS methodology, or “other” unspecified 
methodologies for pricing its reimbursement claims. See 
Opp. 24:24-25:8. As such, Plaintiff lacks standing to 
challenge Defendants’ alleged use of the Ingenix 
Database, the OMFS methodology, and “other” 
unspecified methodologies for pricing its reimbursement 
claims. See In re Wellpoint Out-of-Network “UCR” Rates 
Litig., 865 F. Supp. 2d at 1021 (granting motion to 
dismiss claims based on certain benefit reductions for lack 
of standing where “Plaintiffs have failed to identity which 
individuals were affected by the non-Ingenix ONS benefit 
reductions, and how each was injured,” and noting that 
“[c]onclusory statements about faulty reimbursements do 
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not plausibly show that Plaintiffs have standing to 
complain about the ONS benefit reductions”) (citing 
Iqbal, 556 U.S. at 662).
 
Accordingly, the Court DENIES Defendants’ Motion as it 
relates to the MNRP methodology, and GRANTS the 
Motion as it relates to the Ingenix Database, the OMFS 
methodology, and unspecified “other” methodologies, 
WITH LEAVE TO AMEND.
 

IV. Conclusion
Thus, based on the foregoing, the Court:

• GRANTS Defendants’ Motion to Dismiss the 
RICO claim, WITH LEAVE TO AMEND;

• GRANTS Defendants’ Motion to Dismiss the 
RICO conspiracy claim, WITH LEAVE TO 
AMEND;

• DENIES Defendants’ Motion to Dismiss the UCL 
claims for unlawful and unfair business practices;

• GRANTS Defendants’ Motion to Dismiss the UCL 
claim for fraud, WITH LEAVE TO AMEND;

• DENIES Defendants’ Motion to Dismiss claims 
premised on the MNRP methodology;

• GRANTS Defendants’ Motion to Dismiss claims 
premised on the Ingenix Database, the OMFS 
methodology, and unspecified “other” 
reimbursement methodologies, WITH LEAVE TO 
AMEND.

 
If Plaintiff wishes to file an amended complaint 
addressing the specific pleading deficiencies noted herein, 
it must do so by January 31, 2014. Failure to file an 
amended complaint by this date will result in the 
dismissal with prejudice of those causes of action for 
which the Court granted leave to amend.
 
IT IS SO ORDERED.
 

All Citations

Not Reported in Fed. Supp., 2013 WL 11323601

Footnotes

1 The moving defendants include: Ingenix, Inc., United HealthCare Services, Inc., United Healthcare Insurance Company, 
UnitedHealth Group, Inc., and multiple health plans. Nonmoving Defendants include: AG Neovo Technology Corp, Health 
Benefits Plan, AG Neovo Technology Corp., National Railroad Passenger Corporation d/b/a Amtrak, Eclipsys Corporation, 
Mahindra Satyam Welfare Benefit Plan, NXP Semiconductors Welfare Benefit Plan, NXP Semiconductors USA, Inc., Qualcomm 
Incorporated Health Benefit Plan, SVB Financial Group Health Plan, Qualcomm Incorporated, Administrative Committee of Delta 
Airlines, Inc., and Mentor Graphics Corporation. See Dkt. # 132.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.

Case 2:19-ap-01382-SK    Doc 229-2    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Appendix     Page 183 of 525



Exhibit 20 

Case 2:19-ap-01382-SK    Doc 229-2    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Appendix     Page 184 of 525



Fradkin v. Wunderlich-Malec Eng’g Inc., Slip Copy (2019)

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 1

2019 WL 7940670
Only the Westlaw citation is currently available.

United States District Court, C.D. California.
Edward FRADKIN

v.
WUNDERLICH-MALEC ENG’G INC., et 

al.

Case No. CV 19-6492-DMG (SKx)
|

Filed 11/05/2019

Attorneys and Law Firms
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Jennifer Ruth Weatherup, Freeman Mathis and Gary LLP, 
Frank C. Olah, Jackson Lewis P.C., Los Angeles, CA, for 
Wunderlich-Malec Eng’g Inc., et al.

Proceedings: IN CHAMBERS - ORDER RE 
PLAINTIFF’S MOTION FOR LEAVE TO AMEND 
COMPLAINT [10]

The Honorable DOLLY M. GEE, UNITED STATES 
DISTRICT JUDGE

*1 This matter is before the Court on Plaintiff Edward 
Fradkin’s Motion for Leave to Amend Complaint 
(“MLA”). [Doc. # 10.] The Court deemed this matter 
suitable for decision without oral argument. Fed. R. Civ. 
P. 78(b); C.D. Cal. L.R. 7-15. For the reasons set forth 
below, Plaintiff’s Motion is GRANTED.
 

I.

FACTUAL AND PROCEDURAL BACKGROUND1

Plaintiff is a California resident who began working for 
Defendant Wunderlich-Malec Engineering 
(“Wunderlich”), a Minnesota corporation, as a mechanical 
engineer in September 2017. Notice of Removal, Ex. D 
(FAC) ¶¶ 7-8 [Doc. # 1]. Plaintiff, who was 56 years old 
at the time, alleges that on his first day working at 
Wunderlich, his supervisor David Yamashiro noticed 
Plaintiff’s birth date on an employment form and asked, 
“Wait, how old are you?” Id. ¶¶ 13, 15. Yamashiro 
allegedly disfavored older employees and made multiple 
disparaging remarks directed at Plaintiff. Id. ¶ 16. 
Yamashiro once asked Plaintiff whether he was too old to 
know how to “copy and paste on a computer.” Id. ¶ 17. 
After a company dinner, Yamashiro threw the check 
toward Plaintiff and said, “[T]he senior citizen at the table 
should pay!” Id. ¶ 17. Around December 2017, 
Yamashiro hired a less qualified, younger employee and 
asked Plaintiff to train that employee “without the 
knowledge that [the employee] was meant to replace 
[Plaintiff].” Id. ¶ 18.
 
Later in December 2017, Plaintiff reported the unsafe 
storage of hazardous chemicals at a Wunderlich work site 
to several Tesla and Wunderlich shareholder employees. 
Id. ¶¶ 19-21. His employment was terminated about a 
week after Plaintiff reported the unsafe conditions. Id. ¶ 
22. Plaintiff alleges he suffered mental anguish, emotional 
distress, and loss of income among other damages 
resulting from these events and his termination. Id. ¶¶ 
84-85.
 
In the Second Amended Complaint (“SAC”) that Plaintiff 
seeks leave to file, Plaintiff also asserts that on November 
30, 2017, Yamashiro found out Plaintiff was looking for a 
new job and called Plaintiff, saying, “What the hell?! You 
posted your resume online?” Notice of Lodging, Redlined 
Second Amended Complaint (“SAC”) ¶ 108 [Doc. # 13]. 
Plaintiff responded that he would continue to work at 
Wunderlich “if Yamashiro would treat him better,” to 
which Yamashiro responded by ordering Plaintiff to 
delete his resume from three online job sites. Id. Plaintiff 
also alleges a greater degree of emotional distress than 
alleged in the FAC, physical manifestation of emotional 
distress, and ongoing medical expenses incurred as a 
result of Yamashiro’s conduct. Id. ¶ 131.
 
After exhausting all administrative remedies under 
California’s Fair Employment and Housing Act 
(“FEHA”), Plaintiff obtained a right to sue letter from the 
California Department of Fair Employment and Housing. 
FAC at ¶ 23; MLA, Ex. A at 38 [Doc. # 10].2 On February 
15, 2019, Plaintiff filed a Complaint against Wunderlich 
and Yamashiro in Los Angeles County Superior Court. 
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Notice of Removal Ex. A (Compl.) at 11 [Doc. # 1]. The 
Complaint alleged eight claims: (1) wrongful termination 
in violation of public policy; (2) retaliation in violation of 
FEHA, Cal. Gov’t Code section 12940(h); (3) 
whistleblower retaliation in violation of Cal. Lab. Code 
section 1102.5; (4) age discrimination in violation of 
FEHA, Cal. Gov’t Code section 12940; (5) failure to 
prevent discrimination and harassment in violation of Cal. 
Gov’t Code section 12940(k); (6) harassment and hostile 
work environment in violation of Cal. Gov’t Code section 
12940(j); (7) failure to timely pay wages on discharge in 
violation of Cal. Lab. Code sections 202 and 203; and (8) 
unfair business practices in violation of Cal. Civil 
Procedure Code section 17200. All claims were alleged 
against Wunderlich and Doe Defendants. See generally 
id. Only the sixth claim, for FEHA harassment and hostile 
work environment, was alleged against Yamashiro. Id. at 
23; Notice of Removal ¶ 2.
 
*2 Plaintiff amended his original Complaint on April 25, 
2019 and “accidentally omitted” the sole cause of action 
against Yamashiro. MLA at 5. Around May 7, 2019, the 
parties discussed Plaintiff dismissing Yamashiro with 
prejudice in exchange for Wunderlich consenting to state 
court jurisdiction. Opp., Ex. 3 at 2 [Doc. # 11-3]. No 
agreement was reached. According to an e-mail Plaintiff’s 
counsel then sent to Wunderlich and Yamashiro’s counsel 
on May 31, 2019, “there was a mistake made ... that Mr. 
Yamashiro should be named in the Fourth Cause of 
Action of the First Amended Complaint”—the FEHA 
discrimination claim. Opp., Ex. 4 at 23.
 
On July 22, 2019, Plaintiff sought to file a motion for 
leave to amend with the state court to add claims of 
harassment under FEHA and intentional infliction of 
emotional distress (“IIED”) against Yamashiro, and a 
claim of hostile work environment under FEHA against 
both Yamashiro and Wunderlich. MLA at 6; see Notice of 
Removal, Ex. G (Pl.’s Mot. for Leave to Am. in Superior 
Court, Ex. 1) at 154-58 [Doc. #1]. Due to an error by 
Plaintiff’s legal filing service, the motion was not filed 
until July 24, 2019—one day before Wunderlich’s 
removal deadline. MLA, Ex. 6 (Yadegar Decl.) at 99-100 
[Doc. # 10-1].
 
On July 25, 2019, Wunderlich filed a notice of removal 
on diversity grounds. Notice of Removal at ¶ 1. 
Wunderlich claimed it only recently discovered that the 
amount in controversy exceeded $75,000 and that 
diversity jurisdiction is proper because there is complete 
diversity between Plaintiff and Wunderlich. It also 
asserted that Yamashiro—a California citizen— was no 
longer a party to the action under the FAC. Id. ¶¶ 6, 9-11.
 

Plaintiff now seeks leave to amend the FAC to add new 
claims against Yamashiro and Wunderlich, as well as 
additional factual allegations that Yamashiro criticized 
Plaintiff for posting his resume online and that Plaintiff 
has suffered great emotional distress and has incurred 
expenses for medical and psychological treatment as a 
result of Wunderlich’s and Yamashiro’s actions. MLA at 
7, 13; SAC ¶ 101-132 [Doc. # 13].3 In opposition, 
Wunderlich argues that Plaintiff’s proposed amendments 
are futile, unduly delayed, in bad faith, and prejudicial. 
Opp. at 2, 9-10 [Doc. # 11].4

 

II.

DISCUSSION

*3 Federal Rule of Civil Procedure 15(a) provides that a 
party may amend a pleading with the court’s leave, and 
that “[t]he court should freely give leave when justice so 
requires.” Fed. R. Civ. P. 15(a)(2); see also Moss v. U.S. 
Secret Serv., 572 F.3d 962, 972 (9th Cir. 2009) (requests 
for leave to amend should be granted with “extreme 
liberality”) (emphasis added). A district court “may deny 
leave to amend due to ‘undue delay, bad faith or dilatory 
motive on the part of the movant, repeated failure to cure 
deficiencies by amendments previously allowed, undue 
prejudice to the opposing party by virtue of allowance of 
the amendment, [and] futility of amendment.’ ” 
Leadsinger, Inc. v. BMG Music Publ’g, 512 F.3d 522, 532 
(9th Cir. 2008) (quoting Foman v. Davis, 371 U.S. 178, 
182 (1962)). “Absent prejudice, or a strong showing of 
any of the remaining Foman factors, there exists a 
presumption under Rule 15(a) in favor of granting leave 
to amend.” Eminence Capital, LLC v. Aspeon, Inc., 316 
F.3d 1048, 1052 (9th Cir. 2003).
 
The Court considers each factor seriatim, beginning with 
futility.
 

A. Futility
“An amendment is futile when ‘no set of facts can be 
proved under the amendment to the pleadings that would 
constitute a valid and sufficient claim or defense.’ ” 
Missouri ex rel. Koster v. Harris, 847 F.3d 646, 656 (9th 
Cir. 2017) (quoting Miller v. Rykoff-Sexton, Inc., 845 F.2d 
209, 214 (9th Cir. 1988)). The standard when 
“determining the legal sufficiency of a proposed 
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amendment is identical to the one used when considering 
the sufficiency of a pleading challenged under Rule 
12(b)(6).” Miller, 845 F.2d at 214, overruled on other 
grounds by Ashcroft v. Iqbal, 556 U.S. 662 (2009). But 
“courts will [ordinarily] defer consideration of challenges 
to the merits of a proposed amended pleading until after 
leave to amend is granted and the amended pleading is 
filed.” Netbula, LLC v. Distinct Corp., 212 F.R.D. 534, 
539 (N.D. Cal. 2003).
 
Harassment under FEHA, Cal. Gov’t Code section 
12940(j), “focuses on situations in which the social 
environment of the workplace becomes intolerable 
because the harassment (whether verbal, physical, or 
visual) communicates an offensive message to the 
harassed employee.” Roby v. McKesson Corp., 47 Cal. 
4th 686, 706 (2009). A hostile work environment under 
California’s FEHA statute is evaluated under a “totality of 
the circumstances” approach. Miller v. Dep’t of Corr., 36 
Cal. 4th 446, 462 (2005). These circumstances “may 
include the frequency of the discriminatory conduct; its 
severity; whether it is physically threatening or 
humiliating, or a mere offensive utterance; and whether it 
unreasonably interferes with an employee’s work 
performance.” Id. (quoting Harris v. Forklift Sys., Inc., 
510 U.S. 17, 23 (1993)). Unlike in a FEHA discrimination 
claim, as stated in Count 4 of Plaintiff’s FAC, individual 
employees as well as employers can be held liable for a 
FEHA harassment and hostile work environment claim. 
Roby, 47 Cal. 4th at 706-07. Plaintiff alleges that 
Yamashiro can be held individually liable for harassment 
under FEHA for making numerous disparaging comments 
about his age, creating a hostile work environment, and 
causing severe emotional distress and mental anguish, as 
well as loss of income. SAC ¶¶ 15-20, 110-114. Given the 
numerous allegedly harassing incidents in the SAC and 
the need to assess the “totality of the circumstances,” 
Plaintiff has pleaded facts sufficient to support a FEHA 
claim against Yamashiro. Miller, 36 Cal. 4th at 462.
 
As for Plaintiff’s proposed IIED claim, the elements of 
intentional infliction of emotional distress are: “(1) 
extreme and outrageous conduct by the defendant with the 
intention of causing, or reckless disregard of the 
probability of causing, emotional distress; (2) the 
plaintiff’s suffering severe or extreme emotional distress; 
and (3) actual and proximate causation of the emotional 
distress by the defendant’s outrageous conduct.” Hughes 
v. Pair, 46 Cal. 4th 1035, 1050-51 (2009) (internal 
citations and quotations omitted). Plaintiff’s proposed 
SAC alleges that Yamashiro’s numerous age-related 
comments to him were extreme and outrageous, that 
Yamashiro acted with reckless disregard of the 
probability that Plaintiff would suffer emotional distress, 

and that Plaintiff suffered distress to a greater degree than 
previously alleged. SAC ¶¶ 129, 131-32. “Whether ... 
alleged behavior is sufficiently extreme as to constitute 
‘outrageous’ behavior is properly determined by the fact 
finder after trial or possibly after discovery upon a motion 
for summary judgment.” Angie M. v. Superior Court, 37 
Cal. App. 4th 1217, 1226 (1995). As such, the proposed 
IIED claim against Yamashiro is not futile and any effort 
to block the claim at this early stage of the proceedings 
through opposition to a motion to amend is premature.
 

B. Undue Delay and Bad Faith
*4 “Relevant to evaluating the delay issue is whether the 
moving party knew or should have known the facts and 
theories raised by the amendment in the original 
pleading.” Jackson v. Bank of Haw., 902 F.2d 1385, 1388 
(9th Cir. 1990). Relevant to evaluating bad faith, when a 
plaintiff seeks to add a party that destroys complete 
diversity, is whether the plaintiff can offer “a satisfactory 
explanation for their delay in naming [a non-diverse 
defendant] as a defendant.” DCD Programs, Ltd. v. 
Leighton, 833 F.2d 183, 187 (9th Cir. 1987). Because 
both inquiries examine Plaintiff’s reasons for not raising 
the amendments in his original Complaint or FAC, the 
Court considers undue delay and bad faith together.
 
While Plaintiff’s counsel has caused needless confusion 
by initially asserting and then omitting various claims 
against Yamashiro, the fact remains that this case is in the 
early stages of the proceedings and the Court has not even 
set a scheduling conference or imposed a deadline for 
amendment of pleadings. Under these circumstances, the 
Court cannot find that the proposed amendment is unduly 
delayed or untimely. Furthermore, to the extent the Court 
construes at least one of Plaintiff’s amendments as one to 
reinstate the harassment and hostile work environment 
claim against Yamashiro, it will not attribute that to bad 
faith when Wunderlich and Yamashiro already were on 
notice of the existence of that claim in the pleading of the 
original Complaint and there is no indication that the 
claim was previously dismissed on the merits or that 
Plaintiff manufactured a new claim against Yamashiro 
solely to destroy diversity jurisdiction. Given the 
timeliness of this particular amendment, the Court need 
not opine as to Plaintiff’s motives with regard to the other 
proposed amendments.
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D. Prejudice to Wunderlich and Yamashiro
Among the various factors relating to whether to permit 
an amendment, “it is prejudice to the opposing party that 
carries the greatest weight.” Eminence Capital, 316 F.3d 
at 1052. “Amending a complaint to add a party poses an 
especially acute threat of prejudice to the entering party.” 
DCD Programs, 833 F.2d at 187.
 
Yamashiro makes the bare assertion that being “required 
to defend himself after he had previously been dismissed 
from the action” would prejudice him. Opp. at 18. 
Wunderlich asserts that it would suffer prejudice by 
losing a federal forum for this action. Id. But Yamashiro 
has been on notice for months that Plaintiff “accidentally” 
omitted him from the FAC and seeks to reinstate claims 
against him. And Yamashiro would not be prejudiced by 
joining an action at such an early stage of litigation. Cf. 
Jackson, 902 F.2d at 1388 (finding that permitting 
plaintiffs to amend the complaint would force defendants 
to relitigate the case after extensive discovery, with trial 
dates already set). Wunderlich also has not shown what 
prejudice would result from losing a federal forum, citing 
cursorily to Westlands Water District v. United States, 
100 F.3d 94 (9th Cir. 1996), a case about voluntary 
dismissal under Federal Rule 41(a)(2), to argue that the 
loss of a federal forum may result in prejudice. In the 
Rule 41(a)(2) context, the Ninth Circuit has found that 
“the need to defend against state law claims in state court 
is not ‘plain legal prejudice.’ ” Smith v. Lenches, 263 F.3d 
972, 976 (9th Cir. 2001). The Court therefore declines to 
find prejudice to Wunderlich arising from defending 
state-law claims in state court.
 
The Court agrees with Plaintiff that his proposed 
amendments are not prejudicial because “[t]his case is 
only in the early stages, no trial date has been set, no 
depositions have been taken and Plaintiff has yet to 
propound discovery requests.” Reply at 12 [Doc. # 12]; 

see DCD Programs, 833 F.2d at 187-88 (“Given that this 
case is still at the discovery stage with no trial date 
pending, nor has a pretrial conference been scheduled, 
there is no evidence that [the defendant to be added by 
amendment] would be prejudiced by the timing of the 
proposed amendment.”).
 
*5 The purpose behind Rule 15’s liberal grant of 
amendment, and for that matter, notice pleading in 
general, is to ensure that the litigation addresses not just 
one version of a pleading, but the merits underlying a 
cause of action. Foman, 371 U.S. at 182. Plaintiff seeks 
leave to amend to raise non-futile claims early enough in 
the proceedings so as not to prejudice Wunderlich or 
Yamashiro. Permitting Plaintiff to pursue all of his claims 
at this early stage of litigation fulfills the purpose of Rule 
15.
 

V.

CONCLUSION

Accordingly, the Court GRANTS Plaintiff’s motion for 
leave to amend.5 Plaintiff shall file the Second Amended 
Complaint consistent with Local Rule 3-2 within three 
(3) court days of the date of this Order.
 

IT IS SO ORDERED.

All Citations

Slip Copy, 2019 WL 7940670

Footnotes

1 All factual allegations are drawn from the operative complaint, Plaintiff’s First Amended Complaint (“FAC”), unless otherwise 
stated.

2 All page references herein are to page numbers inserted in the header of the document by the CM/ECF filing system.

3 Confusingly, Plaintiff seeks to amend the FAC to add separate claims of harassment and hostile work environment under Cal. 
Gov’t Code section 12923, which is a statement of legislative findings and purpose and does not itself give rise to a cause of action 
under FEHA. SAC ¶¶ 101-127. Wunderlich asserts that Plaintiff’s claims actually constitute a claim for violation of a different 
section of FEHA, Cal. Gov’t Code section 12940(j)—the claim that Plaintiff asserted in his original complaint and omitted in the 
FAC. See Opp. at 14. Section 12940(j) provides for an employer’s responsibility to “prevent harassment from occurring” and that 
“[a]n employee ... is personally liable for any harassment prohibited by this section that is perpetrated by the employee.” Cal. 
Gov’t Code §§ 12940(j)(1), (3). Wunderlich is correct, and therefore the Court construes Plaintiff’s proposed SAC to assert claims 
against Yamashiro and Wunderlich for harassment and hostile work environment under section 12940(j)—not the legislature’s 
Findings and Declarations of Policy.
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4 Wunderlich also argues that Plaintiff failed to comply with both Local Rule 7-3’s meet and confer requirements and the Court’s 
standing order. But documents submitted by both parties indicate that Wunderlich was well aware that Plaintiff planned to move 
for leave to amend and that Plaintiff provided Wunderlich with the text of the SAC. The purpose of Rule 7-3, requiring parties to 
discuss the possibility of resolving the issue before a motion is noticed, was satisfied here. The Court also declines to elevate form 
over substance regarding Plaintiff’s request that the Court not consider Wunderlich’s opposition because it failed to adhere strictly 
to the Local Rules’ formatting guidelines. Reply at 7. The Court disregards, however, Plaintiff’s “supplemental reply,” which was 
filed without leave of court, substantively contravening Local Rule 7-13 and Initial Standing Order 4c [Doc. # 15]. The Court 
therefore DENIES as moot Wunderlich’s Request to Strike and Request for Sanctions [Doc. # 16].

5 The Court does not take up Plaintiff’s arguments, asserted for the first time in his reply brief, that Wunderlich’s notice of removal 
was untimely. See Reply at 9; see also U.S. ex rel. Giles v. Sardie, 191 F. Supp. 2d 1117, 1127 (C.D. Cal. 2000) (“It is improper for 
a moving party to introduce new facts or different legal arguments in the reply brief than those presented in the moving papers.”). 
Plaintiff did not move to remand, but rather to amend his complaint. The Court therefore DENIES Plaintiff’s request that 
Wunderlich pay Plaintiff’s attorneys’ fees associated with removal. See MLA at 14-15.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Proceedings (In Chambers): ORDER RE: MOTION 
FOR LEAVE TO FILE SECOND AMENDED 
COMPLAINT [46]

MICHAEL W. FITZGERALD, U.S. District Judge

*1 Before the Court is Plaintiff’s Motion for Leave to File 
Second Amended Complaint, filed on January 18, 2018. 
(the “Motion”) (Docket No. 46). On February 5, 2018, 
Defendant United States of America (the “Government”) 
filed an Opposition. (Docket No. 50). On February 9, 
2018, Plaintiff filed a Reply. (Docket No. 51).
 
The Motion was scheduled to be heard on February 26, 
2018. The Court read and considered the papers on the 
Motion and deemed the matter appropriate for decision 
without oral argument. See Fed. R. Civ. P. 78(b); Local 
Rule 7-15. The hearing was therefore vacated and 
removed from the Court’s calendar.
 
For the reasons discussed below, the Motion is 
GRANTED.

 

I. BACKGROUND

A. The First Amended Complaint
On July 17, 2016, Plaintiff filed his initial Complaint 
against the Government, the United States Department of 
Agriculture, Tom Vilsack (then the Secretary of the 
Department of Agriculture), the United States Forest 
Service, and Thomas Tidwell (then the Chief of the Forest 
Service). (Docket No. 1). On September 22, 2016, before 
any Defendant had responded to the Complaint, Plaintiff 
filed the operative First Amended Complaint, naming 
only the Government and Officer Ty Davis, a 
Government employee, as Defendants. (FAC (Docket No. 
18) ). On November 21, 2016, the caption of the First 
Amended Complaint was amended so that the 
Government was the sole named Defendant, and Davis 
was removed. (Docket No. 25).
 
As set forth in the Court’s Order regarding the 
Government’s Motion for Partial Judgment on the 
Pleadings dated January 16, 2018 (the “MJOP Order”), 
Plaintiff alleges the following in the First Amended 
Complaint:
 
On the evening of July 20, 2015, Plaintiff drove his 
vehicle into the San Bernardino County Fairgrounds on 
his way to a restaurant in Victorville, California. (FAC ¶ 
14). Upon entering the Fairgrounds, Plaintiff noticed 
individuals who looked to be affiliated with the United 
States Forest Service and saw that his usual path through 
the Fairgrounds was blocked due to a fire in the area, so 
he exited the Fairgrounds and took another route to the 
restaurant. (Id.).
 
About an hour later, after eating dinner, Plaintiff returned 
to the Fairgrounds. (Id. ¶ 15). Plaintiff initiated contact 
with Ty Davis, a law enforcement officer with the Forest 
Service, to ask about the fire. (Id.). Davis identified 
himself as a federal agent and asked Plaintiff to produce 
identification. (Id. ¶¶ 15, 23). Rather than a driver’s 
license, Plaintiff showed Davis a San Bernardino County 
Sheriff’s Department identification, which displayed his 
status as a retired captain. (Id. ¶ 15).
 
Davis told Plaintiff to exit the vehicle. (Id.). Rather than 
exit the vehicle, Plaintiff drove away from Davis. (Id. ¶ 
16). As Plaintiff was pulling away, Davis “jumped into 
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the driver’s side window of Plaintiff’s moving vehicle,” 
and Plaintiff pushed Davis out of the vehicle while 
driving between 5 and 10 miles per hour. (Id.).
 
*2 As Plaintiff was driving away, Davis fired 16 shots at 
Plaintiff’s vehicle with a 40-caliber handgun, causing 
damage to Plaintiff’s vehicle but not hitting Plaintiff. (Id. 
¶ 17). With Davis and other federal officers pursuing him, 
Plaintiff pulled his vehicle into a well-lit parking lot and 
exited his vehicle as officers arrived. (Id. ¶ 18).
 
Forest Service officers, including Davis, handcuffed 
Plaintiff and placed him under arrest. (Id.). After holding 
Plaintiff for “several hours,” the federal officers turned 
Plaintiff over to the San Bernardino County Sheriff’s 
Department and Plaintiff was released later that evening. 
(Id. ¶¶ 18, 20).
 
The San Bernardino County District Attorney filed 
criminal charges against Plaintiff relating to these events 
in a case captioned People v. Gocke, No. 16CR-013775 
(the “Criminal Case”). (Id. ¶ 65). Plaintiff alleges that the 
Criminal Case was the result of Davis and/or others 
affiliated with the Government “fil[ing] false incident 
reports and/or provid[ing] false statements to the San 
Bernardino County Sheriff’s Department related to the 
incident that occurred on July 20, 2015.” (Id.).
 
Plaintiff asserted seven claims for relief against the 
Goverment: (1) “violation of Plaintiff’s rights secured by 
the Fourth Amendment to be free from excessive use of 
force negligence, intentional assault and battery”; (2) false 
arrest and imprisonment; (3) conversion; (4) violation of 
section 52.1 of the California Civil Code (the “Bane 
Act”); (5) violation of section 51.7 of the California Civil 
Code (the “Ralph Act”); (6) negligence; and (7) malicious 
prosecution.
 
On November 23, 2016, upon stipulation of the parties, 
the Court dismissed Plaintiff’s Bane Act and Ralph Act 
claims against the Government with prejudice. (Docket 
No. 26).
 

B. The Ten-Month Stay and the MJOP Order
On January 9, 2017, the Court stayed this action pending 
resolution of the Criminal Case. (Docket No. 34). On 
October 6, 2017, the Criminal Case was resolved when 
Plaintiff entered a plea of no contest to a charge of 
disturbing the peace in violation of section 415(2) of the 
California Penal Code in exchange for the District 
Attorney dismissing a charge of resisting a peace officer 

in violation of section 69(a) of the Penal Code. (See Opp. 
at 2, Ex. 2; Docket No. 38). This Court lifted the stay on 
October 25, 2017. (Docket No. 39).
 
On November 13, 2017, the Government filed a Motion 
for Partial Judgment on the Pleadings, seeking dismissal 
of Plaintiff’s false arrest and imprisonment and malicious 
prosecution claims. (Docket No. 40). In its MJOP Order, 
the Court granted that motion with leave to amend as to 
Plaintiff’s false arrest and imprisonment claim, and 
without leave to amend as to Plaintiff’s malicious 
prosecution claim. (See MJOP Order at 4-10). The Court 
directed Plaintiff to file a Second Amended Complaint, if 
any, by February 5, 2018. (Id. at 11). The Court also 
instructed that a Second Amended Complaint “shall not 
add any new claims for relief or re-assert any claims for 
relief that have already been dismissed.” (Id.).
 

C. The Proposed Second Amended Complaint
Through his present Motion, Plaintiff requests permission 
to file a Second Amended Complaint that maintains his 
claims against the Government that have not been 
dismissed without leave to amend, and that joins the 
County of San Bernardino (the “County”) and Detective 
Daniel Maddux, a County employee (the County and 
Maddux together, the “County Defendants”). (See 
Proposed SAC (Docket No. 46-1) ). Plaintiff intends to 
assert six claims for relief against the County Defendants: 
(1) violation of California Bane Act; (2) violation of the 
California Ralph Act; (3) negligence; (4) violation of 
Plaintiff’s Fourth Amendment rights, pursuant to 42 
U.S.C. §§ 1983 and 1988; (5) “violation of civil rights, 
false arrest / imprisonment,” pursuant to 42 U.S.C. § 
1983; and (6) “violation of civil rights, supervisor 
liability,” pursuant to 42 U.S.C. § 1983. (See Proposed 
SAC ¶¶ 63-107).
 
*3 The crux of Plaintiff’s claims against the County 
Defendants is that, following Plaintiff’s interactions with 
Davis and other Government agents, the San Bernardino 
County Sheriff’s Department unreasonably detained him 
and subjected him to an “invasive blood draw” (i.e., a 
blood-alcohol test) based upon a warrant obtained 
pursuant to Detective Daniel Maddux’s allegedly falsified 
warrant application filed in the San Bernardino County 
Superior Court.
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II. DISCUSSION

A. Rule 20
To add a new party to an action, the pleadings normally 
must be amended in accordance with Rule 15. But the 
issue of who may be added as a party is determined by 
Rules 19 and 20, which govern compulsory and 
permissive joinder. See Desert Empire Bank v. Ins. Co. of 
North America, 623 F.2d 1371, 1374 (9th Cir. 1980) (“In 
conjunction with Rule 15, Rule 20 ... allows the 
permissive joinder of parties, and in particular of party 
defendants...”); see generally 1 Beverly Reid O’Connell 
& Karen L. Stevenson, Federal Civil Procedure Before 
Trial ¶ 8:1380 (The Rutter Group 2017) (“Rutter Guide”). 
The Court thus focuses first on whether Rule 20’s 
permissive joinder requirements are satisfied.
 
Pursuant to Rule 20(a)(2), “[p]ersons ... may be joined in 
one action as defendants if: (A) any right to relief is 
asserted against them jointly, severally, or in the 
alternative with respect to or arising out of the same 
transaction, occurrence, or series of transactions or 
occurrences; and (B) any question of law or fact common 
to all defendants will arise in the action.” Fed. R. Civ. P. 
20(a)(2). “The last two requirements tend to merge 
because if the ‘same transaction’ requirement is met, there 
is almost always a ‘common question.’ ” Rutter Guide ¶ 
7:134. “Under the Rules, the impulse is toward 
entertaining the broadest possible scope of action 
consistent with fairness to the parties; joinder of claims, 
parties and remedies is strongly encouraged.” United 
Mine Workers of America v. Gibbs, 383 U.S. 715, 724 
(1966).
 
The Government first argues that joinder of the County 
Defendants is inappropriate because Plaintiff’s “existing 
claims against the United States arise out of his verbal 
altercation with Officer Davis, his attempt to flee, and the 
shots that Officer Davis fired at his car,” whereas “his 
new claims against the county defendants arise out of 
what happened later that day after he was arrested and 
turned over to the sheriff’s department.” (Opp. at 3).
 
The Government also argues that joinder is inappropriate 
because Plaintiff’s claims against the Government and his 
claims against the County Defendants involve distinct 
legal and factual issues. “The key issues [implicated by 
Plaintiff’s claims against the Government] are: (a) 
whether Officer Davis had probable cause to stop Gocke, 
(b) whether Officer Davis’s decision to shoot was 
objectively reasonable, and (c) whether Gocke suffered 
any damages from the stop or the shooting.” (Opp. at 3). 
“The key issues [implicated by Plaintiff’s claims against 

the County Defendants] are: (d) whether the county 
detective made material false statements in getting the 
warrant to draw Gocke’s blood; (e) whether the sheriff’s 
department had probable cause to detain Gocke for 
several hours; (f) whether those violations were 
committed by threat, intimidation or coercion; (g) whether 
those violations were committed because of a protected 
characteristic; and (h) whether Gocke is entitled to 
compensatory damages, punitive damages, or attorney’s 
fees for those violations.”
 
*4 The Court is unpersuaded by the Government’s 
joinder-related arguments. The entire theory of Plaintiff’s 
case is that, but-for his encounter with the Government on 
the evening of July 20, 2015, the County Defendants 
would have had no occasion to detain him or draw his 
blood later that same evening. His claims against the 
Government and the County Defendants plainly “aris[e] 
out of the same transaction, occurrence, or series of 
transactions or occurrences,” as required by Rule 20(a).
 
And, while Plaintiff’s claims may present legal and 
factual issues that are distinct as to the Government and 
the County Defendants, there are also overlapping issues. 
For example, Plaintiff alleges that Officer Davis had been 
“granted law enforcement authority in the County of San 
Bernardino by agreement between the United States of 
America and the Defendant County of San Bernardino” 
(Proposed SAC ¶ 36), which poses the common question 
of the scope of the authority the County granted the 
Government and whether the Government reasonably 
exercised that authority.
 
Plaintiff also alleges that he “was advised that during his 
detention by the San Bernardino County Sheriff’s 
Department, the United States of America was demanding 
his blood be drawn for testing” (Id. ¶ 32), which poses the 
common question of whether the alleged “invasive blood 
draw” was the result of a coordinated effort between the 
Government and the County. These issues alone are 
sufficient to satisfy Rule 20(a)’s liberal commonality 
requirement. See Desert Empire Bank, 623 F.2d at 1375 
(9th Cir. 1980) (joinder appropriate so long as there is 
“some question of law or fact common to all parties”) 
(emphasis added); see generally Rutter Guide ¶ 7:151.
 
In sum, the permissive joinder requirements imposed by 
Rule 20(a) are satisfied with respect to Plaintiff’s 
proposed new claims against the County Defendants.
 

B. Rule 15(a)(2)
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Federal Rule of Civil Procedure 15(a)(2) provides that 
“[t]he court should freely grant leave [to amend] when 
justice so requires.” Fed. R. Civ. P. 15(a)(2). “In the 
absence of any apparent or declared reason – such as 
undue delay, bad faith or dilatory motive on the part of 
the movant, repeated failure to cure deficiencies by 
amendments previously allowed, undue prejudice to the 
opposing party by virtue of allowance of the amendment, 
futility of amendment, etc. – the leave sought should, as 
the rules require, be ‘freely given.’ ” Foman v. Davis, 371 
U.S. 178, 182 (1962). “Absent prejudice, or a strong 
showing of any of the remaining Foman factors, there 
exists a presumption under Rule 15(a) in favor of granting 
leave to amend.” Eminence Capital, LLC v. Aspeon, Inc., 
316 F.3d 1048, 1052 (9th Cir. 2003) (emphasis in 
original).
 
The Government does not argue that it will be at all 
prejudiced by Plaintiff’s proposed inclusion of new 
claims against the County Defendants. And in light of the 
fact that this case was stayed for ten months and 
discovery has not yet begun (in fact, there is not yet a 
pretrial schedule in place), there would be no undue 
prejudice to the County Defendants as a result of Plaintiff 
suing them in this action rather than a separate action.
 
Instead, the Government argues that Plaintiff unduly 
delayed seeking leave to assert claims against the County 
Defendants and that amendment would be futile. (See 
Opp. at 4-7).
 
Undue delay. The Government argues that Plaintiff 
understood before he filed his original Complaint that 
“the county defendants had detained him for several hours 
and had drawn his blood” in June 2015, and that the 
“county detective’s allegedly false warrant application for 
the blood draw – a public document – was also filed in 
state court in July 2015.” (Opp. at 4-5). In response, 
Plaintiff submitted a declaration indicating that “[i]t was 
impossible for me to learn of these matters prior to the 
filing of the initial complaint in this case, as the relevant 
documents were not provided to me until the pendency of 
my criminal prosecution through responses to discovery 
requests, and then provided to me by my criminal defense 
counsel on or about October 6, 2017.” (Declaration of 
John Gocke (Docket No. 52) ¶ 5). While Plaintiff could 
perhaps have been more diligent in obtaining the 
allegedly fraudulent warrant application, that is not a 
basis to deny the Motion on undue delay grounds. In any 
event, “[u]ndue delay by itself ... is insufficient to justify 
denying a motion to amend.” Bowles v. Reade, 198 F.3d 
752, 758 (9th Cir. 1999).
 
*5 Futility. “Challenges to the pleading are usually 

deferred until after the pleading has been granted, but 
leave to amend has sometimes been denied if the 
proposed amendment is futile.” Abels v. JBC Legal 
Group, 229 F.R.D. 152, 157 (N.D. Cal. 2005) (citing 
DCD Programs, Ltd. v. Leighton, 833 F.2d 183, 188 (9th 
Cir. 1987) and Saul v. United States, 928 F. 829, 843 (9th 
Cir. 1991) ). “A proposed amendment is futile only if ‘no 
set of facts can be proved under the amendment that 
would constitute a valid claim or defense.’ ” Id. (quoting 
Miller v. Rykoff-Sexton, Inc., 845 F.2d 209, 214 (9th Cir. 
1988) ).
 
The Government argues that Plaintiff’s proposed Ralph 
Act and Bane Act claims against the County Defendants 
are futile because they are barred by the applicable 
two-year statute of limitations. (Opp. at 5). Plaintiff 
argues that these claims are not time-barred because he 
“did not become aware of the facts leading to the need to 
add the County defendants and the causes of action 
against those defendants until late 2017, prior to his plea 
agreement in the criminal proceedings on October 6, 
2017” and that those facts were “not discoverable” prior 
to that time. (Reply at 4). As the Government 
acknowledges, “the statute of limitations is a defense 
belonging to the county defendants – not the United 
States...” (Opp. at 5). Rather than accept the 
Government’s very brief argument (which it really has no 
stake in making) that certain of Plaintiff’s claims against 
the County Defendants are time-barred and therefore 
futile, the better course is to allow Plaintiff to amend and 
the County Defendants to raise their own statute of 
limitations arguments if appropriate.
 
In sum, there is no basis to deny leave to amend under 
Rule 15(a)(2).
 
Including the County Defendants and related claims for 
relief does not necessarily mean that all the claims have to 
be tried together.
 

III. CONCLUSION
For the reasons set forth above, the Motion is 
GRANTED. Plaintiff shall file his proposed Second 
Amended Complaint by February 27, 2018. Plaintiff 
should promptly serve the new Defendants.
 
IT IS SO ORDERED.
 

All Citations
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Not Reported in Fed. Supp., 2018 WL 4945685
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the November 18, 2019 Hearing (IN CHAMBERS)

The Honorable JESUS G. BERNAL, UNITED STATES 
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*1 Before the Court is Defendants’ motion to dismiss. 
(“Motion,” Dkt. No. 112.) The Court finds these matters 
appropriate for resolution without a hearing. See Fed. R. 
Civ. P. 78; L.R. 7-15. After considering the papers filed in 
support of, and in opposition to, these matters, the Court 
GRANTS the Motion. The hearing set for November 18, 
2019 is VACATED.
 

I. BACKGROUND

A. Procedural Background
Sheri Graves (“Graves”) commenced this action on May 
31, 2017 against the California Department of Corrections 
and Rehabilitation California Institution for Women 
(“CDCR CIW”), Kimberly Hughes (“Hughes”), and Does 
1 through 10. (“Complaint,” Dkt. No. 1.) Graves filed a 
first amended complaint adding parties, (Dkt. No. 30), 
and Defendants moved to dismiss, (Dkt. No. 54). In 
response, Plaintiffs filed a second amended complaint on 
August 13, 2018 joining A.C.H., a minor, as a Plaintiff 
and naming La Kenya E. Whitmore (“Whitmore”), Doe 
Brown (“Brown”), and Cong L. Tang (“Tang”) as 
Defendants. (“SAC,” Dkt. No. 61.) Since then, Plaintiffs 
have filed third, fourth, and fifth amended complaints, 
(Dkt. Nos. 79, 104, 109.) The fifth amended complaint is 
operative. (“FAC,” Dkt. No. 109.) Over the course of 
these amendments: the Court granted a petition for Robert 
Lee Clemons, Jr. (“Clemons”) to serve as guardian ad 
litem for A.C.H, (“Guardian Order,” Dkt. No. 82); and 
Plaintiffs voluntarily dismissed CDCR CIW as a 
Defendant, (Dkt. No. 105). The twenty-one-day summons 
issued as to Tang, (Dkt. No. 69), but Plaintiffs have not 
filed proof of service as to Tang. Tang is not represented 
by the Attorney General’s Office. (Mot. at 3 n.1)
 
The FAC includes eight causes of action: (1) violation of 
civil rights under 42 U.S.C. § 1983; (2) policymaker 
liability for unconstitutional custom, practice or policy, in 
violation of 42 U.S.C. § 1983; (3) interference with the 
parent-child relationship, in violation of 42 U.S.C. § 
1983; (4) negligence; (5) negligent supervision; (6) 
violation of Cal. Civ. Code. § 52.1 (“Bane Act”); (7) 
wrongful death in violation of Cal. Code Civ. P. § 377.60; 
and (8) failure to summon medical care, in violation of 
Cal. Govt. Code § 845.6. (FAC.)
 
Brown, Hughes, and Whitmore (“Moving Defendants” or 
“Defendants”) filed the Motion on October 3, 2019. 
(Mot.) Plaintiffs opposed, (“Opposition,” Dkt. No. 113), 
and included a declaration by V. James DeSimone in 
support of the Opposition, (“DeSimone Declaration,” Dkt. 
No. 113-1). Defendants replied. (“Reply,” Dkt. No. 114.)
 
Graves filed an underlying government tort claim on or 
around November 17, 2016, (FAC ¶ 20; DeSimone Decl. 
¶ 3.) On December 2, 2016, the claim was rejected by the 
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State of California. (FAC ¶ 21.)
 

B. Factual Allegations
Plaintiffs allege as follows. Graves is the mother of 
Shaylene Graves (“Decedent”), and A.C.H. is Decedent’s 
child. (FAC ¶¶ 1-2.) Decedent died on June 1, 2016 at 
about 3:15 a.m., while serving a prison sentence at CDCR 
CIW, (id. ¶ 22), approximately two months before her 
expected release date, (id. ¶¶ 33-34). Whitmore, Brown, 
and Tang are officers working at CIW, and Hughes was 
the Warden of CIW at the time of Decedent’s death. (Id. 
¶¶ 3-6.)
 
*2 On May 28, 2016, Decedent was placed with a new 
cellmate in the Harrison Unit of the prison. (Id. ¶ 34.) The 
next day, she requested to be moved to another cell, 
because her cellmate had threatened to kill her and she 
feared for her life. (Id. ¶ 36.) Decedent made this first 
request to be moved to Brown, a Sergeant and officer in 
the unit, but Brown denied the request and did not send 
the request up the chain of command. (Id.) Decedent 
conveyed that she had received death threats from her 
cellmate and feared for her life. (Id.) Later the same day, 
Decedent placed a second request, to Whitmore, a 
Lieutenant and unit officer. (Id. ¶ 37.) Again, Decedent 
mentioned her cellmate’s threats to her life, but Whitmore 
denied the request. (Id.) While Decedent was requesting a 
cell transfer that day, her cellmate was walking through 
the Unit with a broom, looking for her, and saying “I’m 
gonna kill this bitch! I’m gonna stab her.” (Id. ¶ 39.)
 
On May 31, 2016, Decedent told unspecified officers that 
she did not want to lockdown with her cellmate because 
her cellmate continued to threaten to kill her and she still 
feared for her life. (Id. ¶ 42.) The officers told Decedent 
that she could go to the “solitary confinement-like” 
housing unit. (Id.) But she did not want to go because of 
negative consequences with the unit, including a delayed 
release date, stigma, and harsh conditions. (Id.)
 
That day, around 8:45 p.m., Decedent participated in the 
lockdown with her cellmate. (Id. ¶ 43.) Soon after, a fight 
broke out, (id. ¶44), and other inmates heard loud fighting 
and banging sounds from the cell, which continued for 
hours, (id. ¶ 43). However no prison employee went to 
investigate. (Id. ¶¶ 43, 44-49.) When the noise ceased, 
inmates saw Decedent’s cellmate pacing in the cell. (Id.) 
The cellmate knocked on the door and called for help 
saying, “she isn’t breathing.” (Id.) Tang was working that 
nightshift and did not aid Decedent. (Id.) At around 3:00 
a.m., emergency medical technicians arrived to tend to 

Decedent, by which time inmates noticed Decedent’s 
body was blue and stiff-looking. (Id. ¶ 50.) Decedent was 
declared deceased at 3:15 a.m. (Id. ¶ 51.)
 
CDCR called Graves on June 1, 2016, and informed her 
that Decedent was dead. (Id. ¶ 52.) Decedent’s brother 
took the phone and asked how Decedent died, and the 
CDCR officer stated “we found [her] hanging.” (Id. ¶ 53.) 
Decedent’s brother asked if it was a suicide, and the 
CDCR officer paused and stated Decedent had a cellmate. 
(Id.) Decedent’s brother stated “Shaylene would not hang 
herself,” and the officer replied, “I know.” (Id.) CDCR 
officers told inmates and others that Decedent committed 
suicide, but have not completed investigation into the 
cause of Decedent’s death. (Id. ¶ 57.)
 
Plaintiffs incorporate by reference two articles reporting 
numerous suicides in CIW in recent years, which mention 
Decedent’s death. (Id. at 3 nn.1-2.) Plaintiffs also attach 
their administrative claim for damages with the State of 
California, (Dkt. No. 110-1 – Ex. A), and a written notice 
of rejection dated December 2, 2016, (Dkt No. 110-2 – 
Ex. B).
 

II. LEGAL STANDARD

A Rule 12(b)(6) motion tests the legal sufficiency of the 
claims asserted in a complaint. “Dismissal under Rule 
12(b)(6) is appropriate only where the complaint lacks a 
cognizable legal theory or sufficient facts to support a 
cognizable legal theory.” Mendiondo v. Centinela Hosp. 
Med. Ctr., 521 F.3d 1097, 1104 (9th Cir. 2008). Factual 
allegations must be enough to “raise a right to relief above 
a speculative level.” Bell Atlantic Corp. v. Twombly, 550 
U.S. 544, 555 (2007). Rule 12(b)(6) must be read in 
conjunction with Federal Rule of Civil Procedure 8(a), 
which requires a “short and plain statement of the claim 
showing that a pleader is entitled to relief,” in order to 
give the defendant “fair notice of what the claim is and 
the grounds upon which it rests.” Id.; see Horosny v. 
Burlington Coat Factory, Inc., 2015 WL 12532178, at *3 
(C.D. Cal. Oct. 26, 2015). In considering a Rule 12(b)(6) 
motion to dismiss, a court accepts the plaintiff’s factual 
allegations in the complaint, and construes the pleadings 
in the light most favorable to the non-moving party. See 
Shwarz v. United States, 234 F.3d 428, 435 (9th Cir. 
2000). Determining whether a complaint states a plausible 
claim for relief is “a context-specific task that requires the 
reviewing court to draw on its judicial experience and 
common sense.” Ashcroft v. Iqbal, 556 U.S. 662, 679 
(2009).
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*3 In general, a court may not consider items outside the 
pleadings when deciding a motion to dismiss, but it may 
consider items of which it can take judicial notice. Barron 
v. Reich, 13 F.3d 1370, 1377 (9th Cir.1994). A court may 
take judicial notice of an adjudicative fact not subject to 
“reasonable dispute,” either because it is “generally 
known within the territorial jurisdiction of the trial court,” 
or it is capable of accurate and ready determination by 
resort to sources whose “accuracy cannot reasonably be 
questioned.” Fed. R. Evid. 201. For example, judicial 
notice may properly be taken of matters of public record 
outside the pleadings. See MGIC Indem. Corp. v. 
Weisman, 803 F.2d 500, 504 (9th Cir. 1986).
 
Federal Rule of Civil Procedure 15(a)(2) states that the 
court should “freely give leave [to amend] when justice so 
requires.” If a Rule 12(b)(6) motion is granted, a “district 
court should grant leave to amend even if no request to 
amend the pleading was made, unless it determines that 
the pleading could not possibly be cured by the allegation 
of other facts.” Lopez v. Smith, 203 F.3d 1122, 1127 (9th 
Cir. 2000) (en banc) (internal quotation marks and 
citations omitted).
 

III. DISCUSSION

Defendants request dismissal on numerous grounds, 
including impermissible vagueness, time bars applicable 
under the Government Claims Act, and insufficient 
factual allegations to state certain claims. The Court 
addresses each argument in turn.
 

A. Time Bar

1. Relation-Back Doctrine
Federal Rule of Civil Procedure 15(c) governs whether 
claims relate back. See Santana v. Holiday Inns, Inc., 686 
F.2d 736, 740 (9th Cir. 1982); Milligan v. Am. Airlines, 
Inc., 577 F. App’x 718, 719 (9th Cir. 2014) (holding in 
the context of a state law claim that “[c]ontrary to the 
district court’s decision, Federal Rule of Civil Procedure 
15(c) controls, not [California law]”). Rule 15(c)(1) 
states, in relevant part: An amendment to a pleading 
relates back to the date of the original pleading when:

(A) the law that provides the applicable statute of 
limitations allows relation back;

(B) the amendment asserts a claim or defense that 
arose out of the conduct, transaction, or occurrence 
set out—or attempted to be set out—in the original 
pleading; or

(C) the amendment changes the party or the naming 
of the party against whom a claim is asserted, if Rule 
15(c)(1)(B) is satisfied and if, within the period 
provided by Rule 4(m) for serving the summons and 
complaint, the party to be brought in by amendment:

(i) received such notice of the action that it will 
not be prejudiced in defending on the merits; and

(ii) knew or should have known that the action 
would have been brought against it, but for a 
mistake concerning the proper party’s identity.

Fed. R. Civ. P. 15. Still, Rule 15(c) states that an 
amendment relates back when, among other things, “the 
law that provides the applicable statute of limitations 
allows relation back.” Fed. R. Civ. P. 15(c)(1)(A). Federal 
courts apply a state’s relation back doctrine only when 
state law is more permissive than Rule 15(c). Butler v. 
National Community Renaissance of California, 766 F.3d 
1191, 1200 (9th Cir. 2014)(“Rule 15(c)(1) incorporates 
the relation back rules of the law of a state when that 
state’s law provides the applicable statute of limitations 
and is more lenient.”); Merritt v. Cnty. of L.A., 875 F.2d 
765, 768 (9th Cir. 1989)(“We reached this determination 
despite the fact that substitution of the additional 
defendants would have violated the notice requirements 
of the federal rule. Under California relation back rules, 
there is no notice-to-defendants requirements as in the 
federal rule.”).
 
*4 California Code of Civil Procedure § 473(a)(1) allows 
the trial court to permit a party “to amend any pleading ... 
by adding or striking out the name of any party, or by 
correcting a mistake in the name of a party, or a mistake 
in any other respect ....” Cal. Civ. Proc. Code § 473; 
Hawkins v. Pac. Coast Bldg. Prod., Inc., 124 Cal. App. 
4th 1497, 1503 (2004).
 
The general rule is that an amended complaint 
substituting an actual defendant for a fictitious one relates 
to the date of the original complaint, thereby defeating the 
bar of the statute of limitations, provided it seeks recovery 
on the “same general set of facts” as alleged in the 
original complaint. Woo v. Superior Court, 75 Cal. App. 
4th 169, 176 (1999); Austin v. Mass. Bonding & Ins. Co., 
364 P.2d 681 (1961). Under California Code of Civil 
Procedure § 474, where a complaint does not add a ‘new’ 
defendant, “but simply corrects a misnomer by which an 
‘old’ defendant was sued” then the amended complaint 
relates back to the original complaint. Cal. Civ. Proc. 
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Code § 474. The Ninth Circuit has applied § 474 when 
determining whether the naming of a defendant in a 
subsequent complaint relates back to the filing of the 
original complaint. See Cabrales v. County of Los 
Angeles, 864 F.2d 1454, 1464 (9th Cir. 1988); Dorfman 
v. Massachusetts Cas. Ins. Co., 2015 WL 7312413, at *5 
(C.D. Cal. Nov. 19, 2015)(“Under § 474, the defendant 
identified by a fictitious name is considered a party from 
the commencement of the suit for statute of limitations 
purposes.”); Kubal v. Discount Tire.com, 2012 WL 
3648607, at * 3 (S.D. Cal. Aug. 23, 2012)(“[D]istrict 
courts in California regularly apply section 474 even 
where defendants are newly-named in an amended 
complaint rather than explicitly substituted for Doe 
defendants.”).
 

2. The Parties’ Contentions
Defendants make two arguments regarding potentially 
time-barred claims. First, they contend that claims against 
Whitmore and Brown are time barred, because the statute 
of limitations ran on May 31, 2018, but Whitmore and 
Brown were only named as Defendants in the SAC, which 
was filed on August 13, 2018. (Opp’n at 6; Reply at 2-3; 
SAC.) The only Defendants named in the original 
complaint were CDCR CIW, Hughes, and Does 1 through 
10. (Compl.) The original Complaint mentioned 
Whitmore and Brown, but not as Defendants, (Compl. ¶ 
33 (alleging Whitmore and Brown ignored Decedent’s 
cell change requests), and Plaintiffs did not add them to 
the lawsuit until they filed the SAC. Nor did Plaintiffs 
substitute in Whitmore and Brown as Doe Defendants, 
because the FAC, like the Complaint, still lists ten Doe 
Defendants. Plaintiffs counter that they were not aware of 
the true relationship between Whitmore and Brown and 
the alleged injuries until Defendant’s production in March 
2019, and that California law is liberally construed to 
allow the substitution of Doe Defendants. (Opp’n at 12.) 
Plaintiffs’ counsel also admits that he “recognized that 
Whitmore and Brown were described in the body of the 
Complaint but were not named as defendants” and that a 
mistake was made by “prior drafters of the initial then 
operable First Amended Complaint.” (DeSimone Decl. ¶ 
6.)
 
Second, Defendants argue that A.C.H.’s state law claims 
are time barred, because A.C.H was not added within 6 
months of the State’s written notice rejecting the 
Government Tort Claim on December 8, 2016. (Mot. at 
9.) A.C.H. did not appear as a Plaintiff until the SAC, 
which was filed on August 13, 2018. (SAC.) Even if state 
law survival claims on behalf of the estate relate back, 

Defendants argue, any state law claim in A.C.H.’s 
individual capacity is barred. (Reply. at 4.)
 

3. Analysis
*5 Whitmore and Brown may be substituted as Doe 
Defendants, notwithstanding Plaintiff’s counsel’s 
apparent mistake. Defendants do not contend the 
allegations against Whitmore and Brown do not arise out 
of the same nucleus of facts, nor do they attempt to argue 
they were prejudiced by the delay. (Mot. 6-11.) Instead, 
Defendants argue that under Woo v. Sup. Ct., 75 Cal. 
App. 4th 169, 176 (1999), Plaintiffs are required to show 
under Cal. Code Civ. P. § 474 they were actually ignorant 
of Whitmore and Brown’s identities when they filed the 
Complaint. (Mot. at 112; Reply at 3.) This argument fails 
for at least two reasons.
 
First, Plaintiffs’ amendment adding Whitmore and Brown 
is permissible under the federal rules, which control 
unless California law is more permissive. Defendants 
were reasonably on notice of the claims against them, as 
required by Rule 15(c)(1)(c). Granted, Whitmore and 
Brown have not submitted affidavits and the Court cannot 
determine they received actual notice of the allegations in 
the original Complaint. But under the doctrine of 
constructive notice, the court can impute knowledge of a 
lawsuit to a new defendant through his or her attorney. 
Whitmore and Brown were mentioned in the body of the 
original complaint and shared a “sufficient community of 
interest” with the named Defendants “to justify imputing 
knowledge of the action.” Mayshack v. Gonzales, 437 F. 
App’x 615, 621 (9th Cir. 2011 (quoting G.F. Co. v. Pan 
Ocean Shipping Co., Ltd., 23 F.3d 1498, 1503 (9th Cir. 
1994)). Indeed, the Supreme Court has held that under 
Rule 15(c)(1)(c), relation-back depends on “what the 
party to be added knew or should have known, not the 
amending party’s knowledge or timeliness in seeking to 
amend the pleading.” Englebrick v. Worthington Indus., 
Inc., 2011 WL 13131125, at *3 (C.D. Cal. Sept. 15, 2011) 
(emphasis added) (quoting Krupski v. Costa Crociere S. 
p. A., 560 U.S. 538, 541 (2010)). Defendants’ Motion 
improperly focuses on Plaintiffs’ actions after filing the 
Complaint, and fails to establish that Whitmore and 
Brown were not on actual or constructive notice of the 
complaint against them. The Attorney General of 
California represents Whitmore, Brown and Hughes. 
They are or were all CDCR employees, and so the SAC’s 
addition of Whitmore and Brown relates back to the 
initial filing.
 
Second, assuming California rules apply, Defendants 
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overlook well-established precedent that failure to 
explicitly substitute Doe Defendants is not fatal to a later 
amendment adding a Defendant. Halbert v. County of San 
Diego, 2009 WL 1024577, at *2 (S.D. Cal. Apr. 15, 2009) 
(citing Lindley v. General Elec. Co., 780 F.2d 797, 
801–02 (9th Ci. 1986); Reynolds v. Verbeck, 2006 WL 
3716589, at *4 (N.D. Cal. Dec. 15, 2006) (allowing 
claims “[a]lthough plaintiff made no attempt to comply 
with section 474.”); Leonard v. City of Oakland, 1993 
WL 341285, at *4 (N.D. Cal. Aug. 23, 1993) (“Although 
[plaintiff] has not explicitly substituted each of the six 
individuals defendants for a particular Doe ... this court 
declines to elevate technical exactitude in Doe numbering 
over substance.”); San Jose Charter of the Hell’s Angels, 
1999 WL 1211672, at *8 (N.D. Cal. Dec. 6, 1999) (“to 
dismiss Defendants on the technicality that [p]laintiff 
failed to subtract them from the total number of ‘Does’ 
originally alleged would be severe and inconsistent with a 
liberal interpretation of section 474.”). As a result, the 
Court does not strictly apply § 474 to bar Plaintiffs’ 
addition of Whitmore and Brown.
 
Next, the Court turns to Defendants’ argument that 
A.C.H.’s claims are barred. Defendants concede A.C.H.’s 
federal claims are tolled, (Reply at 2 n.1), but argue state 
claims made by A.C.H. in his individual capacity are out 
of time. While it is true that minors’ claims for damages 
against public entities falling under the Government 
Claims Act are not necessarily tolled, Abrego v. City of 
Los Angeles, 2016 WL 9450679, at *6 (C.D. Cal. Sept. 
23, 2016), the parties agree that in this case, an 
administrative claim was properly filed and rejected, and 
that the Complaint was timely. The Complaint was filed 
by Graves, individually and on behalf of the estate. 
(Compl.) The Complaint attached the Government Claim 
form, which lists A.C.H. both as a “successor in interest” 
of the Decedent and in his “capacity as the Child of the 
Decedent.” (Dkt. No. 1-1 at 6, 10 (also noting the 
administrative claim is filed by claimants “as individuals, 
and in their capacities as heirs and successors”).) 
Defendants only argue that A.C.H. joined the action too 
late, more than six months after the rejection notice, to 
assert individual claims.
 
*6 The Court rejects this argument. Any individual state 
law claims by A.C.H in the SAC or subsequent 
amendments arising out of the facts alleged relate back to 
the Complaint. Under federal law, an amendment which 
adds a party as a plaintiff relates back to the date of the 
original complaint if “the original complaint gave the 
defendant adequate notice of the claims of the newly 
proposed plaintiff; (2) the relation back does not unfairly 
prejudice the defendant; and (3) there is an identity of 
interests between the original and newly proposed 

plaintiff.” Starr Indem. & Liab. Co. v. Rolls-Royce Corp., 
2016 WL 7743497, at *2 (D. Ariz. Apr. 20, 2016) 
(internal quotations omitted) (quoting In re Syntex Corp. 
Sec. Litig., 95 F.3d 922, 935 (9th Cir. 1996)). And under 
California law, “[t]he court may, in the furtherance of 
justice, and on such terms as may be proper, allow a party 
to amend any pleading or proceeding by adding or 
striking out the name of any party, or by correcting a 
mistake in the name of a party, or a mistake in any other 
respect.” Cal. Civ. Proc. Code § 473(a)(1). Courts should 
construe this standard liberally. J.C. Peacock, Inc. v. 
Hasko, 196 Cal. App. 2d 363, 366 (1971). Furthermore, 
“an amended complaint will be deemed filed as of the 
date of the original complaint provided recovery is sought 
in both pleadings on the same general set of facts.... Even 
where new plaintiffs are substituted or added after the 
statute of limitations has run, the same rule applies.” 
Jensen v. Royal Pools, 48 Cal. App. 3d 717, 720–21 
(1975). Here, A.C.H. was listed in the administrative 
claim, and Defendants were surely on notice of the 
existence of his individual capacity and survivor claims. 
The Complaint asserted both individual capacity and 
survivor claims, and attached the underlying 
administrative claim. As a result, the Court concludes that 
the addition of A.C.H. in the SAC and the addition of his 
individual capacity state law claims related back to the 
filing of the Complaint, and was timely.
 

B. Bane Act
Defendants move for dismissal of the Bane Act claims 
against Hughes, Whitmore and Brown, because there are 
no factual allegations supporting such a claim. In 
particular, Defendants argue there must be a showing of 
specific intent to violate Decedent’s rights. (Mot. at 
11-12.)
 
The Bane Act allows an aggrieved individual to bring a 
civil action for damages when that person’s constitutional 
or statutory rights have been “interfered with ... by 
threats, intimidation, or coercion” or by attempts to 
threaten, intimidate, or coerce. Cal. Civ. Code § 
52.1(a)-(b). “[T]he Bane Act does not require the ‘threat, 
intimidation or coercion’ element of the claim to be 
transactionally independent from the constitutional 
violation alleged.” Reese v. County of Sacramento, 888 
F.3d 1030, 1043 (9th Cir. 2018) (citing Cornell v. City & 
County San Francisco, 17 Cal. App. 5th 766, 799-800 
(2017)).
 
With regard to the intent requirement referenced by 
Defendants, if a plaintiff adequately pleads a claim for 
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deliberate indifference, which requires a pleading of 
reckless disregard, then he has sufficiently alleged the 
intent required for a Bane Act claim. Scalia v. Cty. of 
Kern, 308 F. Supp. 3d 1064, 1084 (E.D. Cal. 2018) 
(finding coercive act element of Bane Act claim satisfied 
by allegation of prison official’s deliberate indifference to 
serious medical needs) (applying Cornell v. City & Cty. 
of San Francisco to Bane Act claim in a medical 
indifference case, 17 Cal. App. 5th 766, 804 (2017) 
(“Reckless disregard ... is all that was necessary.”)). As a 
matter of law, the Court will not dismiss the Bane Act 
claims for not explicitly alleging specific intent, assuming 
Plaintiffs otherwise plead reckless disregard of safety or 
of medical need, a question the Court considers next.
 

C. Eighth Amendment Deliberate Indifference
Defendants argue that Hughes is not liable for deliberate 
indifference to safety under the Eighth Amendment, 
because Plaintiffs do not allege she was subjectively 
aware of—had not actually drawn an inference of—the 
safety risk to Decedent. (Mot. at 17 (citing Farmer v. 
Brennan, 511 U.S. 825, 837 (1970)).) Defendants appear 
to limit this argument to Hughes, and concede the 
sufficiency of allegations as to Whitmore and Brown. (Id.; 
Reply at 5-6.)
 
That an official “should have been aware” of a particular 
risk to an inmate when he or she acted, but was not, is 
insufficient to establish an Eighth Amendment violation, 
“no matter how severe the risk.” Peralta v. Dillard, 744 F. 
3d 1076, 1086 (9th Cir. 2014) (en banc) (citation and 
internal quotation marks omitted; emphasis in original), 
cert. denied, 135 S. Ct. 946 (2015). Mere negligence or 
civil recklessness does not violate the Eighth Amendment. 
See Farmer, 511 U.S. at 835-47.
 
*7 Here, Plaintiffs assert Hughes had “actual or 
constructive” knowledge of, and condoned, ratified or 
tolerated, (FAC ¶ 76), one or more of the following acts 
with regard to Decedent: refusal to place her in a safe 
environment after specific threats were made and 
Decedent notified supervisors; placement of Decedent 
with a cellmate that posed a foreseeable threat to 
Decedent’s life; failure to respond to Decedent’s request 
to transfer cells, (FAC ¶ 74(e), (f), (i)). However, these 
assertions are conclusory and unsupported by further 
factual allegations that would allow the Court to infer 
actual knowledge and indifference by Hughes. It is not 
clear from the FAC that Hughes would have been aware 
of Decedent’s cell placement or of the circumstances of 
the threat and cell-transfer request alleged, for example. 

Plaintiffs may be able to allege such facts, but have not 
done so in the FAC. The mere fact that Hughes was the 
warden is an insufficient predicate for deliberate 
indifference, and accordingly, the Eighth Amendment and 
Bane Act claims against her are DISMISSED WITH 
LEAVE TO AMEND.
 

D. Fourteenth Amendment
Plaintiffs claim that Decedent was serving the last two 
months of her criminal sentence when her cellmate killed 
her. Thus, Decedent’s due process rights arise from the 
Eighth Amendment, not the Fourteenth Amendment. See 
Simmons v. Navajo County, Arizona, 609 F.3d 1011, 
1017 (9th Cir.2010); Clouthier v. County of Contra Costa, 
591 F.3d 1232, 1242 (9th Cir. 2010), overruled on other 
grounds by Castro v. Cty. of Los Angeles, 833 F.3d 1060, 
1070 (9th Cir. 2016); see also Hudson v. McMillan, 503 
U.S. 1, 4 (1992) (Eighth Amendment due process is 
applied to inmates, while Fourteenth Amendment due 
process applies to pretrial detainees). To the extent 
Plaintiffs bring § 1983 claims for violation of Decedent’s 
due process rights under the Fourteenth Amendment, the 
claims fail as a matter of law. (See FAC ¶¶ 63, 108 
(referencing Decedent’s Fourteenth Amendment Rights).)
 
Plaintiffs also allege Defendants violated Grave’s 
Fourteenth Amendment rights by depriving Graves of her 
relationship with her daughter, Decedent. (FAC ¶ 83.) It 
also appears that Plaintiffs intend to bring a Fourteenth 
Amendment claim on behalf of A.C.H. under the first 
cause of action. (Id. ¶ 61-71.)
 
Defendants argue, again with respect to Hughes, (Mot. at 
18), that Plaintiffs do not state a Fourteenth Amendment 
claim. Defendants contend the conduct alleged does not 
“shock the contemporary conscience,” as required for a 
Fourteenth Amendment substantive due process challenge 
to official conduct, because Hughes did not deliberately 
disregard a risk of harm. (Id. (citing Cty. of Sacramento v. 
Lewis, 523 U.S. 833, 847 n.8 (1998)).
 
The Court agrees that Plaintiffs do not adequately allege a 
substantive due process claim against Hughes on behalf of 
Graves. The Ninth Circuit has recognized that parents 
have a Fourteenth Amendment liberty interest in the 
companionship and society of their children. Wilkinson v. 
Torres, 610 F.3d 546, 554 (9th Cir. 2010) (citing Curnow 
ex rel. Curnow v. Ridgecrest Police, 952 F.2d 321, 325 
(9th Cir. 1991)). Official conduct is cognizable as a 
violation of due process if it “shocks the conscience” in 
depriving parents of that interest. Id. (quoting Porter v. 
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Osborn, 546 F.3d 1131, 1137 (9th Cir. 2008). “Deliberate 
indifference” is one subset of conduct that shocks the 
conscience. Porter, 546 F.3d at 1137. Because Plaintiffs 
fail to allege other conduct by Hughes that shocks the 
conscience or that amounts to deliberate indifference, 
their substantive due process claim for deprivation of the 
right to familial association must also be dismissed. 
Accordingly, the Fourteenth Amendment claim against 
Hughes is DISMISSED WITH LEAVE TO AMEND.
 

E. Claims of Supervisory Liability
Defendants Argue that Plaintiffs’ claims of supervisory 
liability under 42 U.S.C. § 1983 are insufficient. (Mot. at 
14.) An official may be liable as a supervisor “only if 
either (1) he or she was personally involved in the 
constitutional deprivation, or (2) a sufficient causal 
connection exists between the supervisor’s wrongful 
conduct and the constitutional violation.” Felarca v. 
Birgeneau, 891 F.3d 809, 819-20 (9th Cir. 2018) (internal 
quotations omitted). The requisite causal connection can 
be established by “setting in motion a series of acts by 
others, or by knowingly refusing to terminate a series of 
acts by others, which the supervisor knew or reasonably 
should have known would cause others to inflict a 
constitutional injury.” Id. Personal involvement by a 
supervisor is not required where there is a policy of 
inaction and such inaction amounts to a failure to protect 
constitutional rights. Oviatt By and Through Waugh v. 
Pearce, 954 F.2d 1470, 1474 (9th Cir. 1992).
 
*8 Plaintiffs allege that Hughes was the Warden at the 
time of Decedent’s death and retired soon afterwards. 
(FAC ¶¶ 3, 58.) They allege that Decedent’s first request 
to Brown was not “sen[t] up the chain of command,” 
(FAC ¶ 36), and do not state whether Hughes was aware 
of the second request, which was submitted to Whitmore. 
Plaintiffs do not state whether Whitmore was aware of the 
first request to Brown. On the night Decedent was killed, 
Plaintiffs allege only that Tang was on duty, and 
responded too late to save Decedent. Without more, this is 
insufficient to state a claim of supervisory liability, 
because it is not clear that Hughes or Whitmore were 
aware of a policy of unresponsiveness to specific threats 
but failed to provide a remedy.
 
Plaintiffs allege in conclusory terms relevant supervisory 
practices, including “a failure to properly assess and/or 
supervise the ... inmates;” “a policy and practice of failing 
to protect inmates subjected to threats of violence and 
bodily harm from other inmates;” “failure to investigate 
complaints/reports of threats of great bodily harm;” and a 

“failure to properly train, supervise, and discipline 
employees,” among other supervisory theories, but direct 
the overbroad assertions against all Defendants and Does. 
(FAC ¶¶ 62, 74.) In addition, Plaintiffs allege Hughes and 
Whitmore had “either actual or constructive knowledge of 
the deficient policies, practices, and customs” alleged but 
“condoned, tolerated ... [or] ratified such policies.” (FAC 
¶ 76.) But Plaintiffs do not plead more specific, or 
non-conclusory facts, beyond Hughes’ position as 
Warden or Whitmore’s position as Lieutenant, that would 
allow the Court to infer they knew, acquiesced in, or 
ratified the deputies’ actions. With regard to the failure to 
train claim, for example, Plaintiffs do not specify the kind 
of training that was lacking, what alternate course of 
conduct adequate training would have required under the 
circumstances, or how and when Hughes or Whitmore 
would have been aware of the relevant gaps in training. In 
sum, the FAC does not adequately spell out the 
supervisory failures that caused this incident, and asserts 
supervisory responsibility in an overbroad manner. As a 
result, Plaintiffs’ claims for supervisory liability under § 
1983 are DISMISSED WITH LEAVE TO AMEND.
 

F. Negligence – Duty
Defendants move to dismiss the negligence and negligent 
supervision claims (the fourth and fifth causes of action) 
on the ground that they did not owe Plaintiffs a duty of 
care. (Mot at 22.) Defendants concede that they owed a 
duty of care to Decedent, but argue this is insufficient for 
Plaintiffs assert individual capacity negligence claims. 
(Id.) Plaintiffs respond by conceding Hughes is not liable 
for “negligent personnel management or under a theory of 
vicarious liability.” (Opp’n at 23 n.15.) Plaintiffs state 
they bring the claims under Cal. Code Civ. Proc. § 
377.60, which allows for “[a] cause of action for the death 
of a person caused by the wrongful act or neglect of 
another.”
 
In other words, Plaintiffs concede they plead no 
independent duty of care owed to them. Their wrongful 
death action arises from a specific provision of California 
Law. “[T]he cause of action for wrongful death is a pure 
creature of statute and exists only so far and in favor of 
such person as the legislative power may declare.” 
Rosales v. Battle, 113 Cal. App. 4th 1178, 1182 (2003) 
(internal punctuation and citations omitted); Scott v. 
Thompson, 184 Cal. App. 4th 1506, 1510 (2010). The 
purpose of the wrongful death statute “is to compensate 
for the loss of companionship and for other losses to 
specified persons as a result of the decedent’s death.” 
Jackson v. Fitzgibbons, 127 Cal. App. 4th 329, 335 
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(2005).
 
Accordingly, Plaintiffs’ wrongful death action survives. 
But to the extent Plaintiffs assert Defendants breached a 
duty owed Plaintiffs in their individual capacities, their 
causes of action for negligence and negligent supervision 
are DISMISSED WITH LEAVE TO AMEND.
 

G. Impermissible Vagueness and Other Issues Raised 
in the Briefing
*9 Defendants argue that Plaintiffs’ claims are 
impermissibly vague, such that they are not reasonably 
aware of which Plaintiffs bring which claims, in what 
capacity and against whom. (Mot. at 5-6.) They point to 
two examples. First, it is unclear if ACH is bringing the 
first claim in his individual capacity for damages, or on 
behalf of the estate. Next, the second claim is based on 
Monell liability but there are no municipal defendants. 
(Id.)
 
Instead of clarifying the scope of each claim, Plaintiffs 
assert that the FAC is sufficiently detailed and alleges 
facts pertinent to each cause of action. (Opp’n at 8.) The 
Court disagrees. It is difficult to ascertain the scope of 
each cause of action, because Plaintiffs do not state 
consistently in the heading of each claim which Plaintiff 
is bringing the claim, in what capacity, and against which 
Defendant. (See also FAC at 25 (failing to specify 
capacity in which fifth claim is brought).) Rather than 
laboring to draw inferences about Plaintiffs’ intended 
claims or theories of violation, the Court prefers to 
dismiss the FAC in its entirety, with leave to amend to 
correct these and other deficiencies noted.
 
Defendants’ list is not exhaustive, and the Court has 
identified further ambiguities. For example, Plaintiffs 
agree to dismiss their failure to summon immediate 
medical care claim under Cal. Govt. Code §§ 844.6, 
845.6, (Opp’n at 25), but it is not clear if they wish to 
maintain a failure to treat claim under the Eighth 
Amendment, (see FAC ¶¶ 62(c)(k), 63, 64, 65, 74(d)). 
Similarly, they concede they cannot state a claim of 
negligent personnel management or vicarious liability 
against Hughes in a footnote, (Opp’n at 23 n.15), but 
maintain they have adequately alleged supervisory 
liability against her under § 1983, (Opp’n at 15-16).
 
The FAC also mentions Monell. Plaintiffs concede, as 
they must, (Opp’n at 25) that this claim must be 
dismissed, Nat’l Audubon Soc’y, Inc. v. Davis, 307 F.3d 
835, 847 (9th Cir. 2002) (holding that the Eleventh 

Amendment bars application of the Monell doctrine 
against state entities); Lucas v. Dep’t of Corr., 66 F.3d 
245, 248 (9th Cir. 1995) (per curiam) (holding that the 
CDCR is a state entity entitled to Eleventh Amendment 
immunity); Leer v. Murphy, 844 F.2d 628, 631–632 (9th 
Cir. 1988). However, it is under Plaintiffs’ Monell claim 
that they mix in (conclusory) allegations as to supervisory 
knowledge that may be necessary to a properly pleaded 
claim of individual supervisory liability.
 
Although the complaint has been amended five times, this 
is the first order on a motion to dismiss. The numerous 
errors and ambiguities in the FAC, and the inclusion of 
confusing and seemingly immaterial assertions 
throughout are likely the result of the changes made to 
date. Should Plaintiffs file a sixth amended complaint, 
they are directed to thoroughly proofread the document 
for internal consistency, to remove all references and 
conclusory language pertaining to the voluntarily 
dismissed claims, and to remove remaining factual 
assertions that clearly do not bear on the remaining claims 
or their context.
 

H. Immunity
Defendants contend that they are shielded from suit under 
the doctrine of qualified immunity. Although Defendants 
are entitled to raise qualified immunity in a motion to 
dismiss, the issue is generally better addressed at 
summary judgment. See Wong v. United States, 373 F.3d 
952, 956-57 (9th Cir. 2004) (explaining qualified 
immunity is better left for summary judgment because the 
notice pleading standard may force courts to decide 
“far-reaching constitutional questions on a nonexistent 
factual record”). Accepting Plaintiffs’ allegations as true, 
CDCR officers twice disregarded Decedent’s cell transfer 
requests with knowledge that her life was in danger, then 
failed to intervene until hours after the fight began and 
long after Decedent died. As a result, the Court elects not 
to address qualified immunity at this stage of the 
proceedings. Defendants may raise the issue in a 
summary judgment motion.
 
*10 Defendants also assert Hughes is entitled to immunity 
under Cal. Gov’t Code §§ 820.2 and 820.8. With respect 
to § 820.8, the provision states: “a public employee is not 
liable for an injury caused by the act or omission of 
another person. Nothing in this section exonerates a 
public employee from liability for injury proximately 
caused by his own negligent or wrongful act or omission.” 
In essence, the provision prevents public officers from 
being held vicariously liable for the torts of their 
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subordinates. Plaintiff, however, has apparently conceded 
Hughes is not vicariously liable for the actions of her 
subordinates. (Opp’n at 23 n.15 (conceding Hughes is not 
liable for negligent personnel management or under a 
theory of vicarious liability).) Although the Court has 
found Plaintiffs inadequately plead Hughes’ direct 
responsibility for her own actions or inactions as a 
Warden or supervisor, § 820.8 would not prevent them 
from making amendments to allege forms of direct 
liability.
 
Second, Defendants point to Gov’t Code § 820.2, which 
provides: “a public employee is not liable for an injury 
resulting from his act or omission where the act or 
omission was the result of the exercise of the discretion 
vested in him, whether or not such discretion be abused.” 
Plaintiffs have not adequately plead Hughes’ participation 
in any discretionary decision. Moreover, the decision of 
where to house an inmate has not been found to constitute 
a discretionary act within the meaning of § 820.2, because 
“the decision regarding what cell to place an inmate ... 
does not require decision making at the level of policy 
formulation.” Phillips v. County of Fresno, 2013 WL 
6243278 at * 15 (E.D. Cal. Dec. 3, 2013); see also Cotta 
v. County of Kings, 2013 W L 3213075 at * 19 (E.D. Cal. 
June 24, 2013) (“application of ... rules, regulations, or 

guidelines to determine whether [two individuals] would 
be assigned to the same cell was a ministerial 
determination that is not entitled to immunity under 
Section 820.2”). As result, the Court concludes that any 
decision by Defendants to house Decedent in a particular 
cell did not rise to the level of a policy-making decision 
entitled to immunity under § 820.2.
 

IV. CONCLUSION

For the foregoing reasons, Defendants’ Motion is 
GRANTED, and the fifth amended complaint is 
DISMISSED WITH LEAVE TO AMEND. The sixth 
amended complaint, if any, shall be filed on or before 
November 29, 2019. The hearing set for November 18, 
2019 is VACATED.
 

IT IS SO ORDERED.

All Citations

Slip Copy, 2019 WL 8168060

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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MEMORANDUM OPINION AND ORDER

KEITH STARRETT, United States District Judge.

*1 This matter comes before the Court on Doug 
Upchurch, Jones and Upchurch, Inc., Buford Land 
Partners, Buford Partners, L.P., Pete Buford, and J. Allen 
Derivaux’s Motion to Dismiss [docket entry no. 3], 
Washington Mutual Home Loans, Inc. and Long Beach 
Mortgage Company’s Motion to Dismiss [docket entry 

no. 5], and Keith Gray and Deborah Harris’s Motion to 
Amend the Complaint [docket entry no. 10]. Having 
reviewed the motions, briefs, applicable statutory and 
case law and being otherwise fully advised as to the 
premises, the Court finds as follows:
 

FACTS AND PROCEDURAL HISTORY

In November of 2001, Keith Gray and Deborah Harris 
entered into a contract with Buford Land Partners to 
purchase a new mobile home on 0.308 acres in Warren 
County, Mississippi. Plaintiffs allege that the agreed upon 
purchase price was $66,009.65. On January 24, 2002, the 
parties closed the transaction and executed the required 
HUD-1 Settlement Statement. Although the plaintiffs 
claim that the agreed upon price was $66,009.65, the 
HUD-1 lists the sales price as $80,000 with $12,000 to be 
financed by the seller, Buford Land Partners. Gray and 
Harris claim that Buford Land Partners assured them that 
“they would not be required or expected to pay [the 
$12,000].” (First Am. Compl. 5.) The plaintiffs allege that 
Doug Upchurch1 and Pete Buford created a series of 
fraudulent appraisals to artificially inflate the mobile 
home’s appraised value to $80,000.
 
At closing, Plaintiffs executed a deed of trust in favor of 
Long Beach Mortgage Company2 securing a $64,000.00 
promissory note at a 12.65% variable interest rate. The 
HUD-1 also shows that the plaintiffs paid, in cash, 
$6,079.55 in closing costs and $4,000.00 as a down 
payment; however, Gray and Harris allege that they only 
provided $2,500 as a down payment and nothing by way 
of closing costs. Plaintiffs aver that the $10,079.55 was 
paid by Pete Buford through the closing attorney, J. Allen 
Derivaux, in a scheme to make it appear as though the 
plaintiffs had more equity in the property than they really 
did.
 
On November 14, 2005, Gray and Harris filed a 
complaint with this Court. Eight days later on November 
22, 2005, they filed their first amended complaint. In their 
first amended complaint, Plaintiffs’ alleged violations of 
the Truth in Lending Act, the Federal Real Estate 
Settlement Procedures Act, the Federal Equal Credit 
Opportunity Act, and the Federal Community 
Reinvestment Act. Plaintiffs further alleged several state 
law fraud claims flowing from the 2001 contract and the 
January 24, 2005 closing. On March 24, 2005, Doug 
Upchurch, Pete Buford, J. Allen Derivaux, Upchurch and 
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Jones, Inc., Buford Land Partners, and Buford Partners 
L.P. filed a motion to dismiss. Washington Mutual and 
Long Beach filed their own motion to dismiss on April 7, 
2005. On April 17, 2005, Plaintiffs responded to both 
motions. The next day, Gray and Harris filed a Motion to 
Amend the Complaint and attached a seventy-eight 
paragraph proposed Second Amended Complaint, which 
contains various Racketeer Influenced and Corrupt 
Organizations Act claims (“RICO”). Washington Mutual 
and Long Beach argue that the motion to amend should be 
denied as futile.
 

DISCUSSION

I. MOTION TO AMEND
*2 Federal Rule of Civil Procedure 15(a) provides that 
leave to amend the pleadings “shall be freely given when 
justice so requires .” Although it is within the Court’s 
discretion whether to grant or deny a motion to amend, 
the motion should only be denied where “there is a 
substantial reason to do so.” Leffall v. Dallas Indep. Sch. 
Dist., 28 F.3d 521, 524 (5th Cir.1994), quoted in 
Jacobsen v. Osborne, 133 F.3d 315, 318 (5th Cir.1998). 
One such reason for denying a motion to amend is that the 
amendment would be futile. Jacobsen, 133 F.3d at 318. 
The defendants assert two grounds of futility: (1) all 
claims contained within the second amended complaint 
are barred by the applicable statutes of limitations, and (2) 
the plaintiffs’ claims cannot survive Rule 12(b)(6) 
scrutiny.
 

A. Do the plaintiffs’ RICO Claims Relate Back to the 
Filing of the First Complaint?

“Civil RICO actions are subject to a four-year statute of 
limitations.” Boulmay v. Rampart, 920, Inc., 124 Fed. 
Appx. 889, 891 (5th Cir.2005). RICO claims accrue, and 
the statute begins to run, on the date when the plaintiffs 
should have discovered their injury. Id. Gray and Harris 
were allegedly injured when the sale of the mobile home 
was consummated on January 24, 2002. Moreover, the 
plaintiffs should have been aware of the alleged fraud 
upon them at the closing since they signed several 
documents listing the $80,000 contract price rather than 
the expected $66,009.55 price. See Godfrey, Bassett & 

Kuykendall Architects, Ltd. v. Huntington Lumber & 
Supply Co. Inc., 584 So.2d 1254, 1257 (Miss.1991) 
(imputing knowledge contained within a signed contract 
to the signor, even though signor never read the contract).
 
Had Plaintiffs’ November 14, 2005 complaint alleged 
their RICO claims, such claims would have clearly fallen 
within the four-year statute of limitations. Just as clear, 
however, is that unless the second amended complaint 
relates back to the original complaint, the RICO claims 
are time barred. The relation back doctrine is codified in 
Rule 15(c), which states, “An amendment of a pleading 
relates back to the date of the original pleading when ... 
the claim or defense asserted in the amended pleading 
arose out of the conduct, transaction, or occurrences set 
forth or attempted to be set forth in the original pleading.” 
Thus, whether the second amended complaint relates back 
to the original complaint “depends on the existence of a 
common ‘core of operative facts’ uniting the original and 
newly asserted claims.” Mayle v. Felix, 545 U.S. 644, ----, 
125 S.Ct. 2562, 2572 (2005). “So long as the original and 
amended [complaints] are tied to a common core of 
operative facts, relation back will be in order.” Id. at 
2574.
 
The defendants argue that the second amended complaint 
does not relate back because it alleges additional facts not 
contained in the original complaint. Specifically, the 
defendants claim that since the original and first amended 
complaints were insufficiently pled to assert a common 
law fraud claim, the defendants were not provided with 
adequate notice of the possibility of a RICO claim. In 
support of this argument, the defendants put forth Popp 
Telecom, Inc. v. Am. Sharecom, Inc., 361 F.3d 482 (8th 
Cir.2004). In Popp Telecom, dissenting shareholders to a 
freeze-out merger filed suit in a Minnesota federal court 
alleging that the corporation’s merger was invalid due to 
several incidents of securities fraud. Id. at 487. The 
district court dismissed the complaint, but the Eighth 
Circuit reversed and remanded. On remand, the plaintiffs 
moved for leave to file their third amended complaint and, 
along with the original fraud claims, added a RICO 
securities fraud claim. Id. The trial court denied the 
plaintiffs’ motion to amend finding that the RICO claim 
was barred by the Private Securities Litigation Reform 
Act (“PSLRA”),3 which prohibits securities fraud claims 
from being brought under RICO. PSLRA was enacted 
after the original complaint was filed but before the 
amended complaint was filed.
 
*3 On appeal, the plaintiffs argued that their amended 
complaint should relate back to the filing of their initial 
complaint, which predated PSLRA. The Eighth Circuit 
found PSLRA to be procedural; therefore, for the 
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plaintiffs’ RICO securities fraud claim to be cognizable, it 
must have been filed before PSLRA’s enactment. Popp 
Telecom, 361 F.3d at 489. The court of appeals refused to 
allow the RICO claim to relate back since “the Dissenters 
had no right to expect that their RICO claim would 
survive any change in the law....” In a footnote, the court 
stated that even if PSLRA was not procedural, Rule 15(c) 
would not require the amended complaint to relate back. 
The court reasoned that the district court did not abuse its 
discretion in denying the motion to amend because the 
amended complaint contained “fifteen pages of new facts 
that were not alleged in the original complaint, including 
... strawman transactions.” Id. at 490 n. 8. Since these 
strawman allegations were first alleged in the amended 
complaint, the original complaint did not provide 
sufficient notice for the amended complaint to relate back. 
Id.
 
Many other cases, however, hold that a newly alleged 
RICO amendment may properly relate back to an original 
complaint containing only common law fraud claims. For 
example, in Benfield v. Mocatta Metals Corp., 26 F.3d 19 
(2d Cir.1994), the Second Circuit reversed a district 
court’s denial of the plaintiffs’ motion to amend. The 
Benfield plaintiffs originally brought a common law fraud 
action concerning the defendant’s alleged Commodity 
Exchange Act (“CEA”) violations. 26 F.3d at 23. Over 
one year after filing the initial complaint, Plaintiffs sought 
to add a RICO claim which arose from “the same or 
similar wrongful acts” as the CEA claims. Id. The district 
court denied the motion to amend and held that the 
amendment was futile because the RICO claim would not 
relate back to the original complaint which only alleged 
fraud. The court of appeals, holding that the RICO claim 
did relate back, reversed and stated,
Although RICO requires more in the way of evidence 
[than CEA or common law fraud claims], proof of the 
RICO cause of action nonetheless involves evidence of 
the underlying fraudulent acts pleaded by Benfield. [The 
defendant] therefore was placed on notice that a RICO 
claim, based in large part on the fraud already alleged, 
might be made against it.
 
Id. (citations omitted).
 
Similarly, in Feinberg v. Katz, 2002 WL 1751135 
(S.D.N.Y. July 26, 2002), the plaintiff sought to amend 
his complaint, which only contained a common law fraud 
allegation, to include a RICO claim. 2002 WL 1751135, 
at *10. The defendant argued that the motion to amend 
should be denied because “RICO claims are of an entirely 
different species than common law fraud claims.... [T]he 
relation-back doctrine cannot extend to claims that 
convert garden variety fraud into RICO causes of action.” 

Id. The district court, however, held that Rule 15(c) 
required the newly pled RICO claim to relate back so long 
as the original complaint referred to general acts of fraud 
that could support a RICO claim. Id., citing Tho Dinh 
Tran v. Alphonse Hotel Corp., 281 F.3d 23, 35-36 (2d 
Cir.2002). The court stated, “[D]efendants are put on 
notice sufficient to satisfy Rule 15(c) when acts of 
malfeasance that become RICO predicate acts are first 
alleged under a different fraud theory. This is so even 
when the acts of fraud are “not fully developed,” and 
no hint of a future RICO claim is given.” Id. at *11 
(citations omitted). See also Daniels v. Bursey, 313 
F.Supp.2d 790, 811 n. 7 (N.D.Ill.2004) (noting summarily 
that plaintiffs’ RICO claim related back to the original 
complaint, which only contained a common law fraud 
claim, since both claims arose from the same conduct); 
accord Reynolds v. Condon, 908 F.Supp. 1494 (N.D.Iowa 
1996) (allowing relation back of a newly alleged RICO 
claim where the original complaint alleged only fraud 
because the RICO predicate acts arose from the same 
“common nucleus of operative fact” as the fraud claim).
 
*4 In their response to the plaintiffs’ amendment, 
Defendants Washington Mutual and Long Beach4 claim 
that in the first amended complaint “not a single specific 
factual allegation is made against [Washington Mutual or 
Long Beach]; therefore, the second amended complaint’s 
more specific allegations cannot relate back.” (Mem. 
Auth. Resp. to M. to Amend 6.) In the first amended 
complaint, however, after four pages of explaining the 
core fraud allegedly committed by the defendants, 
Plaintiffs clearly allege, “Long Beach Mortgage Company 
[and] Washington Mutual acted in concert with, conspired 
with, assisted, aided or ratified the fraudulent conduct of 
Defendants Buford, Burford Land, and Derivaux.” While 
such an allegation is certainly not specifically pled, it is 
sufficient to put the lenders on notice of the plaintiffs’ 
claim that they “conspired to commit fraud.” See Tho 
Dinh Tran, 281 F.3d at 35-36 (stating that common law 
fraud claims need not be fully developed for the relation 
back of newly alleged RICO claims).
 
In the second amended complaint, the plaintiffs further 
develop the factual underpinnings of their fraud claims. 
These allegations more specifically explain how the fraud 
was allegedly perpetrated against the plaintiffs. Plaintiffs’ 
RICO claims, which includes a claim of RICO conspiracy 
between all the defendants, arise from the same factual 
background as the common law fraud claims alleged in 
the first amended complaint, i.e., the 2001 contract and 
the January 24, 2002 closing. Since both the newly 
alleged RICO claims and the original fraud claims arise 
from the same transactions, the second amended 
complaint relates back to the original complaint. When a 
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party merely states a new legal theory or further expounds 
upon facts previously alleged, the proffered amended 
complaint relates back to the previously filed complaint’s 
filing date. See F.D.I.C. v. Conner, 20 F.3d 1376, 1386 
(5th Cir.1994) ( “[I]f a plaintiff seeks to ... state a new 
legal theory of relief, or amplify the facts alleged in the 
prior complaint, then relation back is allowed.”); F.D.I.C. 
v. Bennett, 898 F.2d 477, 470 (5th Cir.1990) (allowing 
plaintiff’s newly alleged legal theory to relate back to the 
original complaint where the rights asserted arose from 
the same “conduct, transaction, or occurrence”).
 

B. Plaintiffs Have Successfully Stated a RICO Claim
Defendants Washington Mutual and Long Beach argue 
that the plaintiffs failed to state a RICO claim in their 
second amended complaint. First, the defendants assert 
that the plaintiffs complaint should be dismissed for 
failure to comply with the Southern District of 
Mississippi’s Standing Local Order concerning RICO 
cases (Standing Order, July 13, 1998). Second, the 
defendants claim that the complaint should be dismissed 
for failure to plead the predicate fraud with particularity.
 
The Standing Local Order requires a “RICO Statement” 
to “accompany the filing of the RICO complaint.” 
(Standing Order, July 13, 1998). The RICO Statement 
must conform to the nineteen requirements found in the 
Standing Local Order to be sufficient. At this juncture, the 
plaintiffs have not filed a RICO Statement with the Court. 
The defendants overlook, however, that the plaintiffs’ 
amended RICO complaint has yet to be filed; rather, only 
a Motion to Amend the Complaint is currently pending 
before the Court.5

 
*5 Federal Rule of Civil Procedure 9(b) requires fraud to 
be pled with particularity. This particularity requirement 
extends to RICO claims predicated on mail and wire 
fraud, and it requires the plaintiffs to specify “the who, 
what, when, and where before access to the discovery 
process is granted.” williams v. WMX Tech ., Inc., 112 
F.3d 175, 178 (5th Cir.1997) (emphasis in original). In 
their second amended complaint, Plaintiffs give a very 
detailed account of the facts surrounding the underlying 
fraud. These facts explain in depth the appraisal fraud and 
the HUD-1 fraud allegedly perpetrated by Buford, 
Upchurch, and Derivaux. While the conspiracy claims 
against Washington Mutual and Long Beach are pled 
more generally, the defendants have provided no authority 
requiring a RICO conspiracy to be pled with particularity.
 

II. Plaintiffs’ State Law Claims Are Time Barred
Along with their RICO claims, Plaintiffs allege common 
law fraud. The defendants argue that these claims should 
be dismissed as untimely. As previously mentioned, Gray 
and Harris’s fraud claim accrued on January 24, 2002 
when the closing was held.6 See Carter v. Citigroup, Inc., 
No.2005-CA-00039-SCT, ¶¶ 41-45 (Miss. July 20, 2006) 
(holding that claims of misrepresentation and fraudulent 
concealment accrue “at the time the loan documents were 
executed” since the alleged fraud occurred at the closing). 
Claims of intentional misrepresentation are subject to 
Mississippi’s general three-year statute of limitations. 
Sanderson Farms, Inc. v. Ballard, 917 So.2d 783, 789 
(Miss.2005). Since suit was not brought until November 
14, 2005, the plaintiffs’ common law fraud claims are 
time barred.
 

III. Plaintiffs’ TILA, ECOA, RESPA, and Community 
Reinvestment Act Claims Are All Time Barred
Plaintiffs alleged several violations of various federal 
acts. These claims all carry a one year statute of 
limitations and are therefore time barred.
 

CONCLUSION

Because Plaintiffs’ Second Amended Complaint relates 
back to the filing of the initial complaint, the amendment 
is not futile and should therefore be allowed. Plaintiffs’ 
state law and non-RICO federal claims, however, are time 
barred. Accordingly,
 
IT IS HEREBY ORDERED that the plaintiffs’ Motion to 
Amend the Complaint [docket entry no. 10] is 
GRANTED.
 
IT IS FURTHER ORDERED the defendants’ Motions to 
Dismiss [docket entries nos. 3 & 5] are GRANTED 
IN-PART and DENIED IN-PART.
 
IT IS FURTHER ORDERED that the plaintiffs have ten 
(10) days to file their Second Amended Complaint along 
with the required RICO Statement.
 
SO ORDERED.
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All Citations

Not Reported in F.Supp.2d, 2006 WL 3694604

Footnotes

1 Doug Upchurch is the owner of Real Estate Appraisers, Inc. David Wooten, an employee of Real Estate Appraisers, Inc., did the 
appraisal of the plaintiffs’ mobile home. The plaintiffs allege that the comparable sales used by Wooten were “conjured out of thin 
air to ... overvalu[e] the properties in the area....” (Second Am. Compl. 7.)

2 Long Beach Mortgage Company is a subsidiary of Washington Mutual.

3 The pertinent portion of PSLRA states, “No person may rely upon any conduct that would have been actionable as fraud in the 
purchase or sale of securities to establish a violation of [RICO].” 18 U.S.C. § 1964(c).

4 The other defendants did not challenge the plaintiffs’ motion to amend.

5 In their reply, the plaintiffs assured the Court that they would file a RICO Statement if the Court granted their Motion to Amend.

6 The plaintiffs have failed to allege any subsequent misrepresentation on the part of any defendant that would invoke the doctrine of 
fraudulent concealment. See Carter v. Citigroup, Inc., No.2005-CA-00039-SCT, ¶¶ 44-45 (Miss. July 20, 2006)

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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2020 WL 262820
Only the Westlaw citation is currently available.

United States District Court, D. Hawai‘i.

Michael W. HALE, Plaintiff,
v.

LLOYD’S, LONDON, an alien surplus 
lines insurer; Certain Underwriters at 

Lloyd’s London; Specialized Loan 
Servicing, LLC; Pyramid Insurance 

Centre, Ltd.; Jerry G. Manin; Christine 
Michelle Gumbs; John Does 1-10; Jane 
Does 1-10; Doe Corporations 1-10; Doe 
Limited Liability Companies 1-10; Doe 

Business Entities 1-10; Doe 
Governmental Entities 1-10; and Doe 

Unincorporated Associations 1-10, 
Defendants.

Civil No. 19-00314 HG-RT
|

Signed 01/17/2020

Attorneys and Law Firms

John F. Perkin, Perkin & Faria, Nathan P. Roehrig, 
Nathan P. Roehrig, AAL, LLLC, Van-Alan H. Shima, 
Affinity Law Group, Honolulu, HI, Stanley H. Roehrig, 
Law Office of Stanley H. Roehrig, Margaret E. Ward, 
Margaret E. Ward, AAL, LLLC Lava Legal, LLC, Hilo, 
HI, for Plaintiff.

Paul Alston, Erika L. T. Amatore, James Blaine Rogers, 
III, Dentons US LLP, Honolulu, HI, for Defendant 
Certain Underwriters at Lloyd’s London.

Jade L. Ching, David A. Nakashima, Ryan B. Kasten, 
Nakashima Ching LLC, Honolulu, HI, for Defendant 
Specialized Loan Servicing, LLC.

Lissa H. Andrews, Frederick W. Rohlfing, III, Case 
Lombardi & Pettit, Honolulu, HI, for Defendants Pyramid 
Insurance Centre, Ltd., Jerry G. Manin, Christine 
Michelle Gumbs.

ORDER GRANTING PLAINTIFF’S ORAL 
MOTION TO AMEND THE COMPLAINT (ECF No. 
49) AND REMANDING THE PROCEEDINGS TO 
THE CIRCUIT COURT OF THE THIRD CIRCUIT, 
STATE OF HAWAII

Helen Gillmor, United States District Judge

*1 Plaintiff Michael W. Hale filed a Complaint in the 
Circuit Court of the Third Circuit, State of Hawaii, 
asserting state law claims against Defendants for unfair 
and deceptive business practices and breach of the 
covenant of good faith and fair dealing. The Complaint 
also includes allegations that Defendants violated the 
Bankruptcy Code.
 
Defendant Specialized Loan Servicing, LLC, removed the 
case to federal court pursuant to this Court’s federal 
question jurisdiction.
 
Plaintiff filed a Motion to Remand the case to Hawaii 
State court. Attached to Plaintiff’s Motion to Remand was 
a Proposed Amended Complaint removing all reference to 
federal law.
 
Defendants opposed Plaintiff’s Motion to Remand.
 
Defendant Underwriters filed a Motion to Strike the 
Portions of the Complaint related to Defendant Lloyd’s, 
London’s presence in the caption and body of the 
Complaint.
 
At a hearing on Plaintiff’s Motion to Remand and 
Defendant Underwriter’s Motion to Strike, Plaintiff made 
an oral Motion to Amend his Complaint, as proposed in 
the attachment to his Motion to Remand.
 
Defendants raise various objections to Plaintiff’s position.
 
Plaintiff’s oral Motion to Amend the Complaint (ECF No. 
49) is GRANTED.
 
Plaintiff is ORDERED to file the Amended Complaint, 
as proposed in ECF No. 27-14, by January 28, 2020.
 
The matter will be REMANDED to the Circuit Court of 
the Third Circuit, State of Hawaii following the filing of 
Plaintiff’s Proposed Amended Complaint.
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PROCEDURAL HISTORY

On May 16, 2019, Plaintiff filed his Complaint in the 
Circuit Court of the Third Circuit, State of Hawaii. (ECF 
No. 1-1).
 
On June 18, 2019, Defendant Specialized Loan Servicing, 
LLC filed DEFENDANT SPECIALIZED LOAN 
SERVICING LLC’S NOTICE OF REMOVAL. (ECF No. 
1).
 
On June 21, 2019, Defendants Certain Underwriters at 
Lloyd’s London Subscribing to Policy Number 
HGMH17103 filed a MOTION TO SRIKE PORTIONS 
OF THE COMPLAINT FILED MAY 16, 2019 [DOC. 
1-1]. (ECF No. 7).
 
On June 21, 2019, Defendants Certain Underwriters at 
Lloyd’s London Subscribing to Policy Number 
HGMH17103 filed their Answer. (ECF No. 8).
 
On June 25, 2019, Defendants Pyramid Insurance Centre, 
Ltd., Jerry G. Manin, and Christine Michelle Gumbs filed 
their Answer. (ECF No. 10).
 
On July 1, 2019, Defendant Specialized Loan Servicing, 
LLC filed its Answer. (ECF No. 12).
 
On July 11, 2019, Defendant Specialized Loan Servicing, 
LLC filed a Statement of No Opposition to the Motion to 
Strike. (ECF No. 14).
 
On July 11, 2019, Defendants Pyramid Insurance Centre, 
Ltd., Jerry G. Manin, and Christine Michelle Gumbs filed 
a Statement of No Position as to the Motion to Strike. 
(ECF No. 15).
 
On July 16, 2019, Plaintiff filed PLAINTIFF’S EX 
PARTE APPLICATION FOR EXTENSION OR 
ENLARGEMENT OF TIME TO FILE 
MEMORANDUM IN OPPOSITION TO MOTION TO 
STRIKE DEFENDANT LLOYD’S, LONDON AS A 
PARTY AND RESETTING THE AUGUST 1, 2019 
HEARING DATE. (ECF No. 19).
 
On July 18, 2019, the Magistrate Judge granted Plaintiff’s 
Application For an Extension of Time pending Plaintiff’s 
filing of a Motion to Remand. (ECF Nos. 22, 23, 25)
 
*2 On July 18, 2019, Plaintiff filed PLAINTIFF’S 
MOTION FOR AN ORDER OF REMAND. (ECF No. 
27). Plaintiff attached a Proposed Amended Complaint to 
the Motion to Remand. (Proposed Amended Complaint, 
attached as Ex. 11 to Pl.’s Mot. to Remand, ECF No. 
27-14).

 
On July 22, 2019, Plaintiff filed PLAINTIFF’S ERRATA 
TO PLAINTIFF’S MOTION FOR AN ORDER OF 
REMAND [DKT. #27]. (ECF No. 28).
 
On August 12, 2019, Defendant Specialized Loan 
Servicing, LLC filed DEFENDANT SPECIALIZED 
LOAN SERVICING LLC’S MEMORANDUM IN 
OPPOSITION TO PLAINTIFF’S MOTION FOR AN 
ORDER OF REMAND. (ECF No. 30).
 
On August 12, 2019, Defendants Pyramid Insurance 
Centre, Ltd., Jerry G. Manin, and Christine Michelle 
Gumbs filed DEFENDANTS PYRAMID INSURANCE 
CENTRE, LTD., JERRY G. MANIN, AND CHRISTINE 
MICHELLE GUMBS’S MEMORANDUM IN 
OPPOSITION TO MOTION FOR AN ORDER OF 
REMAND, FILED JULY 18, 2019 [DKT 27]. (ECF No. 
31).
 
On August 12, 2019, Defendants Certain Underwriters at 
Lloyd’s London Subscribing to Policy Number 
HGMH17103 filed DEFENDANTS CERTAIN 
UNDERWRITERS AT LLOYD’S LONDON 
SUBSCRIBING TO POLICY NUMBER HGMH17103’S 
JOINDER IN [DKT. 30 & 31] MEMORANDA IN 
OPPOSITION TO [DKT. 27] PLAINTIFF’S MOTION 
FOR AN ORDER OF REMAND. (ECF No. 32).
 
On August 26, 2019, Plaintiff filed PLAINTIFF’S 
MEMORANDUM IN REPLY TO DEFENDANT 
SPECIALIZED LOAN SERVICING, LLC’S 
MEMORANDUM IN OPPOSITION TO PLAINTIFF’S 
MOTION FOR AN ORDER OF REMAND [DKT. 30]. 
(ECF No. 36).
 
On August 26, 2019, Plaintiff filed PLAINTIFF 
MICHAEL W. HALE’S REPLY MEMORANDUM TO 
DEFENDANTS PYRAMID INSURANCE CENTRE, 
LTD., JERRY G. MANIN, AND CHRISTINE 
MICHELLE GUMB’S MEMORANDUM IN 
OPPOSITION TO MOTION FOR AN ORDER OF 
REMAND, FILED AUGUST 12, 2019 [DKT. #31]. (ECF 
No. 37).
 
On September 30, 2019, Plaintiff filed PLAINTIFF’S 
MEMORANDUM IN OPPOSITION TO [DKT. 7] 
DEFENDANT CERTAIN UNDERWRITERS AT 
LLOYDS LONDON SUBSCRIBING TO POLICY 
NUMBER HMH1703’S MOTION TO STRIKE 
PORTIONS OF THE COMPLAINT FILED MAY 16, 
2019 [DKT 1-1]. (ECF No. 45).
 
On October 2, 2019, Plaintiff filed ERRATA TO 
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PLAINTIFF’S MEMORANDUM IN REPLY TO 
DEFENDANT SPECIALIZED LOAN SERVICING, 
LLC’S MEMORANDUM IN OPPOSITION TO 
PLAINTIFF’S MOTION FOR AN ORDER OF 
REMAND [DKT 36]. (ECF No. 46).
 
On October 11, 2019, Defendants Certain Underwriters at 
Lloyd’s London Subscribing to Policy Number 
HGMH17103 filed its REPLY OF CERTAIN 
UNDERWRITERS AT LLOYD’S LONDON 
SUBSCRIBING TO POLICY NO. HGMH17103 IN 
SUPPORT OF MOTION TO STRIKE. (ECF No. 48).
 
On November 4, 2019, at the hearing on Plaintiff’s 
Motion to Remand and Defendant Underwriter’s Motion 
to Strike, Plaintiff made an oral Motion to Amend the 
Complaint, in the form set forth in Plaintiff’s filing of 
July 18, 2019. (ECF No. 49).
 
On November 26, 2019, Defendants Certain Underwriters 
at Lloyd’s London Subscribing to Policy Number 
HGMH17103 filed DEFENDANTS CERTAIN 
UNDERWRITERS AT LLOYD’S LONDON 
SUBSCRIBING TO POLICY NUMBER HGMH17103’S 
CONDITIONAL OPPOSITION TO PLAINTIFF’S 
ORAL MOTION FOR LEAVE TO AMEND. (ECF No. 
52).
 
On November 26, 2019, Defendant Specialized Loan 
Servicing, LLC filed DEFENDANT SPECIALIZED 
LOAN SERVICING LLC’S STATEMENT OF 
POSITION AS TO PLAINTIFF’S ORAL MOTION TO 
AMEND COMPLAINT. (ECF No. 53).
 
On November 26, 2019, Defendants Pyramid Insurance 
Centre, Ltd., Jerry G. Manin, and Christine Michelle 
Gumbs filed DEFENDANTS PYRAMID INSURANCE 
CENTRE, LTD., JERRY G. MANIN, AND CHRISTINE 
MICHELLE GUMB’S MEMORANDUM IN 
OPPOSITION TO PLAINTIFF MICHAEL W. HALE’S 
ORAL MOTION TO AMEND THE COMPLAINT. 
(ECF No. 54).
 
*3 On December 10, 2019, Plaintiff filed PLAINTIFF 
MICHAEL W. HALE’S REPLY MEMORANDUM IN 
SUPPORT OF PLAINTIFF’S ORAL MOTION FOR 
LEAVE TO AMEND COMPLAINT. (ECF No. 55).
 

BACKGROUND

Plaintiff purchased an insurance policy (the “Policy”) for 
his Hilo, Hawaii home from Defendant Pyramid 

Insurance Centre, Ltd. (“Pyramid Insurance”). (Insurance 
Policy, attached as Ex. A to ECF No. 1-1). The Policy 
was memorialized by a Lloyd’s Certificate issued by 
Defendant Lloyd’s and underwritten by Defendant 
Underwriters.1 (Insurance Policy, attached as Ex. A to 
ECF No. 1-1).
 
Defendant Jerry G. Manin is Pyramid Insurance’s Chief 
Executive Officer and Defendant Christine Michelle 
Gumbs was Plaintiff’s Account Manager at Pyramid 
Insurance. (Complaint ¶¶ 8-9, ECF No. 1-1).
 
On September 19, 2017, Plaintiff entered Chapter 7 
Bankruptcy. In re Hale, No. 17-bk-00959 (Bankr. D. 
Haw. Feb. 15, 2018). Included in Plaintiff’s bankruptcy 
proceeding was his home and a secured home mortgage 
loan now owned by Defendant Specialized Loan 
Servicing, LLC (“Specialized Loan”). Id. The U.S. 
Bankruptcy Court for the District of Hawaii issued a 
discharge order in Plaintiff’s case on January 18, 2018. Id.
 
On or about May 9, 2018, Plaintiff’s home was destroyed. 
(Complaint ¶ 12, ECF No. 1-1). The Kilauea volcano 
eruption eventually covered the lot with lava. Plaintiff 
filed an insurance claim based on the loss of his home 
which was initially denied. (July 25, 2018 Denial of 
Coverage, attached as Ex. C to ECF No. 1-1).
 
Subsequently, on January 18, 2019, Plaintiff’s insurer 
issued a check for the full amount of the Policy. 
(Insurance Check, attached as Ex. A(4) to ECF No. 1-1; 
January 18, 2018 Acceptance of Coverage, attached as 
Ex. D to ECF No. 1-1). Both Plaintiff and Defendant 
Specialized Loan were listed as payees on the insurance 
check. (Insurance Check, attached as Ex. A(4) to ECF No. 
1-1).
 
Plaintiff filed a Complaint in the Circuit Court of the 
Third Circuit, State of Hawaii. He asserted claims against 
Defendants for unfair and deceptive business practices 
and breach of the covenant of good faith and fair dealing. 
(Complaint, ECF No. 1-1). The original Complaint also 
claims Defendants Specialized Loan, Underwriters, and 
Lloyd’s violated section 11 U.S.C. § 524(a) of the 
Bankruptcy Code. (Id. at ¶¶ 16-17).
 
Plaintiff’s Proposed Amended Complaint removes all 
reference to Plaintiff’s bankruptcy and the Bankruptcy 
Code. (Proposed Amended Complaint, attached as Ex. 11 
to Pl.’s Mot. to Remand, ECF No. 27-14).
 

STANDARD OF REVIEW
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Standard To Amend A Complaint By Leave Of Court
Fed. R. Civ. P. 15(a)(1) allows a party to amend its 
pleadings as a matter of course within 21 days of filing 
the Complaint. After 21 days, a party may only amend its 
pleadings with the opposing party’s written consent or 
leave of court. Fed. R. Civ. P. 15(a)(2).
 
Under Fed. R. Civ. P. 15(a)(2), courts are directed to 
“freely” grant leave to amend “when justice so requires.” 
See Foman v. Davis, 371 U.S. 178, 182 (1962); Owens v. 
Kaiser Found. Health Plan, Inc., 244 F.3d 708, 712 (9th 
Cir. 2001).
 
*4 Courts consider four factors when evaluating the 
propriety of a motion for leave to amend: (1) prejudice; 
(2) bad faith; (3) undue delay; and (4) futility. Foman, 371 
U.S. at 182; Bowles v. Reade, 198 F.3d 752, 758 (9th Cir. 
1999).
 
Of the relevant factors, courts give the greatest weight to 
the consideration of prejudice. Eminence Capital, LLC v. 
Aspeon, Inc., 316 F.3d 1048, 1052 (9th Cir. 2003). The 
burden of proving prejudice is on the party opposing the 
motion to amend. DCD Programs, Ltd. v. Leighton, 833 
F.2d 183, 187 (9th Cir. 1987). In the absence of prejudice 
there is a strong presumption in favor of granting leave to 
amend. C.F. ex rel. Farnan v. Capistrano Unified Sch. 
Dist., 654 F.3d 975, 985 (9th Cir. 2011) (citing Eminence, 
316 F.3d at 1052).
 
In evaluating a motion to amend, all inferences are made 
in favor of granting the motion. Griggs v. Pace Am. Grp., 
Inc., 170 F.3d 877, 880 (9th Cir. 1999).
 

Standard To Remand An Action To State Court
Removal of a civil action from state to federal court is 
permissible if the district courts of the United States have 
original jurisdiction over the action. 28 U.S.C. § 1441. 
Original subject matter jurisdiction is conferred on federal 
courts either through federal question jurisdiction under 
28 U.S.C. § 1331, or through diversity jurisdiction under 
28 U.S.C. § 1332. Peralta v. Hispanic Bus., Inc., 419 F.3d 
1064, 1068 (9th Cir. 2005).
 
Absent diversity jurisdiction, removal is proper if a 
federal question is apparent on the face of the plaintiff’s 
well-pleaded complaint. Caterpillar Inc. v. Williams, 482 
U.S. 386, 392 (1987). The well-pleaded complaint rule 

makes the plaintiff the master of the claim, able to avoid 
federal jurisdiction by relying exclusively on state law. Id. 
A plaintiff is free to abandon federal causes of action after 
removal in an effort to extinguish the district court’s 
original jurisdiction. Baddie v. Berkeley Farms, Inc., 64 
F.3d 487, 491 (9th Cir. 1995).
 
Once a plaintiff has dismissed all federal claims contained 
in its complaint, the determination of whether to retain 
jurisdiction over supplemental state claims or remand 
them to state court is discretionary and requires district 
courts to consider judicial economy, comity, convenience, 
and fairness. Carnegie–Mellon Univ. v. Cohill, 484 U.S. 
343, 349 (1988).
 
There is a “strong presumption” against removal, and 
“[f]ederal jurisdiction must be rejected if there is any 
doubt as to the right of removal in the first instance.” 
Gaus v. Miles, Inc., 980 F.2d 564, 566 (9th Cir. 1992) 
(internal citations omitted). “The ‘strong presumption’ 
against removal jurisdiction means that the defendant 
always has the burden of establishing that removal is 
proper.” Id.
 

ANALYSIS

I. Motion To Amend
Plaintiff wishes to amend his Complaint. Plaintiff first 
included a Proposed Amended Complaint as an 
attachment to his Motion to Remand, on July 18, 2019. 
(Proposed Amended Complaint, attached as Ex. 11 to 
Pl.’s Mot. to Remand, ECF No. 27-14). Defendants 
opposed Plaintiff’s Motion to Remand.
 
Over the next several months, multiple status conferences 
were held before the Magistrate Judge and the District 
Judge, related to both the Motion to Remand and the 
Motion to Strike.
 
*5 On November 4, 2019, at a joint hearing on Plaintiff’s 
Motion to Remand and Defendant’s Motion to Strike, 
Plaintiff made an oral Motion to Amend his Complaint, as 
attached to his Motion to Remand filed on July 18, 2019. 
(Pl.’s Oral Mot. to Amend, ECF No. 49).
 
Defendants Pyramid Insurance, Jerry G. Manin, and 
Christine Michelle Gumbs (collectively, the “Pyramid 
Defendants”) argue Plaintiff’s Motion to Amend should 
be denied claiming undue delay by Plaintiff.
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Defendant Underwriters claim that the Motion to Amend 
should be denied as they allege Plaintiff delayed in filing 
the Motion to Amend the Complaint. Defendant alleges 
that there was delay that caused prejudice. They also 
claim bad faith and futility. If the Court grants the Motion 
to Amend, Defendant Underwriters request the Court 
grant their Motion to Strike.
 
Defendant Specialized Loan does not oppose Plaintiff’s 
Motion to Amend the Complaint if it is limited to the 
language of the Proposed Amended Complaint attached to 
Plaintiff’s Motion to Remand.
 
Plaintiff’s opportunity to amend as a matter of course 
under Fed. R. Civ. P. 15(a) has expired. Defendants have 
not given Plaintiff written consent to amend the 
Complaint. Plaintiff’s only remaining avenue to amend 
his Complaint is by leave of court. Fed. R. Civ. P. 
15(a)(2).
 
To deny leave to amend, a court must find undue delay as 
well as prejudice to the opposing party, bad faith by the 
moving party, or futility. United States v. United 
Healthcare Ins. Co., 848 F.3d 1161, 1184 (9th Cir. 2016); 
Bowles, 198 F.3d at 758; DCD Programs, 833 F.2d at 
186. Undue delay by itself is insufficient to justify 
denying a motion to amend without a showing of bad 
faith, prejudice, or futility. United Healthcare Ins. Co., 
848 F.3d at 1184; Bowles, 198 F.3d at 758; DCD 
Programs, 833 F.2d at 186.
 

i. Prejudice

The burden of proving prejudice is on the party opposing 
a motion to amend. DCD Programs, 833 F.2d at 187. 
Defendant Underwriters argue that Plaintiff’s almost 
five-month delay in moving to amend has caused them 
prejudice through increased litigation expenses. Litigation 
expenses incurred before a motion to amend is filed do 
not establish prejudice. See United Healthcare Ins. Co., 
848 F.3d at 1184 (citing Owens, 244 F.3d at 712). The 
resources Defendants have expended litigating this case 
are not a source of prejudice.
 
Defendant Underwriters and the Pyramid Defendants 
have also failed to present evidence that the Proposed 
Amended Complaint will create prejudice by further 
delaying the proceedings. Rather than adding a new claim 
which might prejudice Defendants by causing them to 
rethink their defenses and litigation strategy, see e.g. 
Morongo Band of Mission Indians v. Rose, 893 F.2d 

1074, 1079 (9th Cir. 1990), Plaintiff’s Proposed Amended 
Complaint removes claims and reduces the effort 
Defendants must expend defending against this suit. See 
e.g. Stowers v. WinCo FoodS LLC, 2014 WL 1569474, at 
*3 (N.D. Cal. Apr. 17, 2014).
 
In the absence of prejudice there is a strong presumption 
in favor of granting leave to amend. C.F. ex rel. Farnan, 
654 F.3d at 985 (citing Eminence, 316 F.3d at 1052).
 
Defendant Underwriters and the Pyramid Defendants 
have not met their burden of presenting evidence that they 
suffered prejudice in the less than five-month interim 
between removal and Plaintiff’s Motion to Amend.
 

ii. Bad Faith

*6 Defendant Underwriters assert that Plaintiff’s inclusion 
of the Proposed Amended Complaint as an alternative for 
the Court if the Motion to Remand was denied was 
“inexplicable and unjustified.” (Defendant Underwriters’ 
Opp. to Mot. to Amend, ECF No. 52).
 
The Court does not agree with Defendant Underwriters’ 
characterization of Plaintiff’s Proposed Amendment. 
Plaintiff’s actions were both readily explained and 
justified. Within a month of this case coming before the 
Court, Plaintiff made clear his intention to amend the 
Complaint if remand was not granted. (Pl.’s Mot. to 
Remand, ECF No. 27). Far from being unjustified, 
Plaintiff’s actions were an acceptable, “straight-forward 
tactical decision” to abandon his federal claims in favor of 
a state forum. See Baddie, 64 F.3d at 491.
 
Plaintiff’s actions do not demonstrate bad faith.
 

iii. Futility

Finally, Defendant Underwriters argue that Plaintiff’s 
Proposed Amended Complaint is futile because this Court 
could still exercise its discretion to retain jurisdiction over 
the amended complaint. (Defendant Underwriters’ Opp. 
to Mot. to Amend, p. 5, ECF No. 52). Defendant’s 
position acknowledging that this Court could exercise 
jurisdiction over Plaintiff’s Amended Complaint 
demonstrates the Complaint’s continued viability, not its 
futility.
 
Plaintiff’s delay in moving to amend the Complaint was 
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not undue, did not cause Defendants prejudice, was not 
motivated by bad faith, and is not futile.
 
Plaintiff is granted leave to file the Proposed Amended 
Complaint.
 

II. Remand For Lack Of Subject Matter Jurisdiction
Defendants Underwriters and the Pyramid Defendants 
request that even if Plaintiff’s Motion to Amend is 
granted, this Court retains jurisdiction over Plaintiff’s 
remaining state law claims.
 

A. Federal Question Jurisdiction
Subject matter jurisdiction is conferred on federal courts 
either through federal question jurisdiction under 28 
U.S.C. § 1331, or through diversity jurisdiction under 28 
U.S.C. § 1332.2 Peralta, 419 F.3d at 1068. Federal courts 
have supplemental jurisdiction over all claims that “form 
part of the same case or controversy” as a claim over 
which the court has original jurisdiction. 28 U.S.C. § 
1367(a).
 
The original Complaint contains state law claims as well 
as allegations that Defendants Specialized Loan, 
Underwriters, and Lloyd’s violated 11 U.S.C. § 524(a) of 
the Bankruptcy Code. (Complaint ¶ 17, ECF No. 1-1). At 
the time of removal, the bankruptcy claims gave this 
Court original federal question jurisdiction. 28 U.S.C. §§ 
1331, 1367(a).
 
The Pyramid Defendants specifically acknowledge that 
the Proposed Amended Complaint removes all 
bankruptcy-related allegations and only contains state law 
claims. (Pyramid Defs.’ Opp. to Mot. to Amend at p. 4, 
ECF No. 54) (“the [Proposed Amended Complaint] is 
limited to claims under state law”).
 
Defendant Underwriters do not dispute that the Proposed 
Amended Complaint removes all reference to federal law.
 
The Proposed Amended Complaint removes all reference 
to Plaintiff’s federal claims and his underlying 
bankruptcy. The remaining causes of action in the 
Proposed Amended Complaint lie exclusively in state law 
claims of unfair and deceptive business practices and 
breach of the implied covenant of good faith and fair 
dealing. (Proposed Amended Complaint, attached as Ex. 

11 to Pl.’s Mot. to Remand, ECF No. 27-14).
 
*7 This Court does not have original federal question 
jurisdiction over the Proposed Amended Complaint.
 

B. Discretionary Supplemental Jurisdiction
Where, as here, the District Court has dismissed all claims 
over which it has original jurisdiction, the Court has 
discretion to retain or decline supplemental jurisdiction 
over the remaining state law claims. 28 U.S.C. § 
1367(c)(3).
 
The determination of whether to retain jurisdiction over 
pendent state claims or remand them to state court is 
discretionary and requires district courts to consider 
judicial economy, comity, convenience, and fairness. 
Carnegie–Mellon, 484 U.S. at 349; see also United Mine 
Workers of Am. v. Gibbs, 383 U.S. 715, 726 (1966); Acri 
v. Varian Assocs., Inc., 114 F.3d 999, 1001 (9th Cir. 
1997) (en banc). “[I]n the usual case in which all 
federal-law claims are eliminated before trial, the balance 
of factors ... will point toward declining to exercise 
jurisdiction over the remaining state-law claims.” 
Carnegie–Mellon, 484 U.S. at 350 n.7.
 
Here, the balance of factors point toward remand.
 
Judicial economy favors remanding the case to state 
court. During the brief period of time this case has been in 
federal court, no motions, dispositive or otherwise, have 
been decided. Given the limited judicial resources 
expended on this matter and the early state of the 
litigation, judicial economy weighs against this Court 
exercising jurisdiction over the remaining state law 
claims. See Carnegie–Mellon, 484 U.S. at 346, (affirming 
a remand for lack of subject matter jurisdiction after a 
six-month gap between removal and the filing of the first 
amended complaint); Loewe v. City of Honolulu, No. 
Civ. 10-00368 DAE-KSC, 2011 WL 322557, at *4 (D. 
Haw. Jan. 31, 2011) (remanding for lack of subject matter 
jurisdiction despite a five-month gap between removal 
and the filing of a first amended complaint).
 
Convenience and comity also weigh in favor of 
remanding the exclusively state law based Proposed 
Amended Complaint to state court. See Gibbs, 383 U.S. at 
726 (“Needless decisions of state law should be avoided 
both as a matter of comity and to promote justice between 
the parties”); Loewe WL 322557, at *5 (finding comity 
weighs in favor of remand where amended complaint 
made exclusively state law claims and removed the 
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federal claim contained in the original complaint).
 
The final factor, fairness, is neutral. Defendants assert that 
Plaintiff’s efforts to remove federal jurisdiction was 
manipulative and unfair. As discussed, a plaintiff’s 
“straight-forward tactical decision” to abandon his federal 
claims in favor of a state forum is an acceptable and 
appropriate practice. See Baddie, 64 F.3d at 491.
 
Based on the balance of factors, this Court will not 
exercise jurisdiction over Plaintiff’s remaining state law 
claims.
 
The matter is REMANDED to the Circuit Court of the 
Third Circuit, State of Hawaii upon the filing of 
Plaintiff’s First Amended Complaint.
 
Plaintiff may not re-raise his excised bankruptcy-related 
claims in the state court proceeding.
 

III. Defendant Underwriter’s Motion to Strike
Defendant Underwriters request that this Court decide the 

Motion to Strike (ECF No. 7) regardless of the Court’s 
ruling on the present Motion to Amend.
 
*8 The Court declines to rule on the Motion to Strike.
 

CONCLUSION

Plaintiff’s oral Motion to Amend the Complaint (ECF No. 
49) is GRANTED.
 
Plaintiff is ORDERED to file the Amended Complaint, 
as proposed in ECF No. 27-14, by January 28, 2020.
 
The matter will be REMANDED to the Circuit Court of 
the Third Circuit, State of Hawaii upon the filing of 
Plaintiff’s Amended Complaint.
 
IT IS SO ORDERED.
 

All Citations

Not Reported in Fed. Supp., 2020 WL 262820

Footnotes

1 The parties dispute the proper verbiage to refer to the entities issuing and underwriting the Policy. The Court will refer to the 
issuing entity as “Defendant Lloyd’s” and the underwriting entities as “Defendant Underwriters.”

2 None of the parties put forth evidence or suggest that this Court has diversity jurisdiction over this dispute.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, C.D. California.

Ricky HOWARD, Plaintiff,
v.

Paulett FINANDER, Defendant.

Case No. CV 15-1317-PA (SP)
|

Signed 03/27/2017

Attorneys and Law Firms

Ricky Howard, San Diego, CA, pro se.

Mina K. Choi, CAAG - Office of Attorney General 
California Department of Justice, Los Angeles, CA, for 
Defendant.

ORDER GRANTING LEAVE TO AMEND AND 
DENYING MOTION TO DISMISS AS MOOT

SHERI PYM, United States Magistrate Judge

I.

INTRODUCTION

*1 On February 24, 2015, plaintiff Ricky Howard, a 
California state prisoner proceeding pro se and in forma 
pauperis, filed a civil rights complaint pursuant to 42 
U.S.C. § 1983. In the Complaint, plaintiff alleged that 
while he was incarcerated at the California State Prison, 
Los Angeles County (“CSP-LAC”), defendant Paulett 
Finander, the Chief Medical Executive, retaliated against 
him for filing a grievance by denying him his leg braces.

 
On May 26, 2015, pursuant to the provisions of the Prison 
Litigation Reform Act (“PLRA”), the court screened the 
Complaint and found: (1) plaintiff failed to sign the 
Complaint, as required by Federal Rule of Civil 
Procedure 11; (2) defendant was immune from suit in her 
official capacity; and (3) plaintiff failed to state his claims 
separately, each identifying a discrete alleged violation of 
the Constitution or other law, as required by Federal Rule 
of Civil Procedure 8(a)(2). The court therefore dismissed 
the Complaint with leave to amend.
 
Plaintiff filed the operative First Amended Complaint 
(“FAC”) on February 10, 2016. The FAC is brought 
against defendant Finander in only her individual 
capacity, and again complains that Finander retaliated 
against plaintiff by taking away his leg braces. The FAC 
appears to assert claims for retaliation in violation of the 
First Amendment, and deliberate indifference to medical 
needs in violation of the Eighth Amendment.
 
On August 8, 2016, defendant moved to dismiss the FAC 
under Federal Rule of Civil Procedure 12(b)(6) (“MTD”), 
arguing: (1) plaintiff failed to exhaust his administrative 
remedies; (2) plaintiff fails to state a claim for retaliation 
in violation of the First Amendment; and (3) plaintiff fails 
to state an Eighth Amendment claim for deliberate 
indifference.
 
Plaintiff filed an opposition to the motion to dismiss on 
October 24, 2016 (“MTD Opp.”). There, plaintiff 
provided additional documentation that he argued 
established he appealed his grievance to the third level of 
administrative review, thereby exhausting his 
administrative remedies. Defendant filed a reply on 
November 7, 2016 (“MTD Reply”) conceding that this 
evidence demonstrated plaintiff exhausted his 
administrative remedies, and therefore withdrew that 
argument from her motion to dismiss.
 
On January 27, 2017, plaintiff filed a request to stay the 
proceedings and for leave to file a Second Amended 
Complaint, which defendant opposed on February 25, 
2017.
 
After careful review and consideration of the parties’ 
positions, relevant legal authority, and the record in this 
case, the court grants plaintiff’s motion for leave to 
amend the FAC, and consequently denies defendant’s 
motion to dismiss as moot, for the reasons discussed 
below. In preparing his Second Amended Complaint, 
plaintiff should heed the discussion that follows regarding 
alleged deficiencies in the FAC and the parameters for 
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adding new defendants.
 

II.

ALLEGATIONS OF THE FIRST AMENDED 
COMPLAINT

Plaintiff filed a grievance against defendant Finander and 
her subordinate, Dr. J. Marcelo. About June 11, 2013, 
defendant Finander arranged to compel the removal and 
relinquishment of plaintiff’s medically prescribed leg 
braces. Defendant Finander yelled at plaintiff that he 
would get his braces back when he dropped the grievance.
 
*2 A previous physician prescribed the leg braces and a 
walking cane as part of plaintiff’s medical plan in June 
2009. Since defendant Finander confiscated the leg braces 
because plaintiff refused to drop the grievance, plaintiff 
has been without the support of the braces, causing 
plaintiff’s ankles and knees to swell beyond twice their 
normal size and throb with pain daily for hours at a time. 
About June 27, 2013, plaintiff filed another grievance 
concerning this retaliatory act of taking away his leg 
braces. This grievance was partially granted, but without 
providing plaintiff relief from the retaliatory act. Since 
June 11, 2013, plaintiff has been left to suffer from being 
denied his leg braces and excluded from medical aid, 
causing plaintiff’s mobility to further deteriorate and 
placing him at serious risk of knee replacement, ankle 
surgery, and constant throbbing pain.
 

III.

LEGAL STANDARD

Under Rule 15(a) of the Federal Rules of Civil Procedure, 
a party may amend a pleading once as a matter of course 
twenty-one days after serving, or if a response was filed, 
within twenty-one days after service of the response. Fed. 
R. Civ. P. 15(a)(1). Otherwise, a party may amend only 
by leave of the court or by written consent of the adverse 
party. Fed. R. Civ. P. 15(a)(2). Granting or denying leave 
to amend a complaint is in the discretion of the court 
(Swanson v. U.S. Forest Service, 87 F.3d 339, 343 (9th 
Cir. 1996) ), though leave should be freely given “when 
justice so requires.” Fed. R. Civ. P. 15(a)(2). “[T]his 

policy is to be applied with extreme liberality.” Morongo 
Band of Mission Indians v. Rose, 893 F.2d 1074, 1079 
(9th Cir. 1990) (citing DCD Programs, Ltd. v. Leighton, 
833 F.2d 183, 186 (9th Cir. 1987) ).
 
“In the absence of ... undue delay, bad faith or dilatory 
motive on the part of the movant, repeated failure to cure 
deficiencies by amendments previously allowed, undue 
prejudice to the opposing party by virtue of allowance of 
the amendment, or futility of amendment,” leave to 
amend should be “freely given.” Foman v. Davis, 371 
U.S. 178, 182, 83 S. Ct. 227, 9 L.Ed. 2d 222 (1962). 
These factors are not of equal weight; prejudice to the 
opposing party has long been held to be the most crucial 
factor in determining whether to grant leave to amend. 
Eminence Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 
1052 (9th Cir. 2003) (“As this circuit and others have 
held, it is the consideration of prejudice to the opposing 
party that carries the greatest weight”). “Denials of 
motions for leave to amend have been reversed when 
lacking a contemporaneous specific finding by the district 
court of prejudice to the opposing party, bad faith by the 
moving party, or futility of amendment.” DCD Programs, 
Ltd. v. Leighton, 833 F.2d 183, 186-87 (9th Cir. 1987).
 

IV.

DISCUSSION

Here, plaintiff filed the FAC on February 10, 2016 and 
defendant filed her motion to dismiss the FAC on August 
8, 2016. On January 27, 2017, more than twenty-one days 
after defendant filed her motion to dismiss, plaintiff filed 
his motion for leave to file a Second Amended Complaint 
(“Mtn. to Amend”). Defendant has not consented to 
plaintiff filing an amended complaint, and filed an 
opposition to plaintiff’s motion on February 15, 2017. 
Docket no. 40 (“Amend Opp.”). Thus, plaintiff may only 
file a Second Amended Complaint with leave of court. 
Fed. R. Civ. P. 15(a)(2). The court therefore considers the 
five Foman factors in deciding plaintiff’s motion for leave 
to amend the FAC.
 

A. Plaintiff’s Previous Amendment Does Not Weigh 
Against Further Amendment
Courts have broader discretion in denying motions for 
leave to amend after leave to amend has already been 
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granted. Chodos v. W. Publ’g Co., 292 F.3d 992, 1003 
(9th Cir. 2002) (citing Griggs v. Pace Am. Grp., Inc., 170 
F.3d 877, 879 (9th Cir. 1999) ). In Chodos, the Ninth 
Circuit affirmed the district court’s denial of leave to 
amend when the party knew of the factual basis for the 
amendment prior to a previous amendment. Id. Further, a 
party that contends it learned “new” facts to support a 
claim should not assert a claim it could have pleaded in 
previous pleadings. Edwards Lifesciences LLC v. Cook 
Inc., 2008 WL 913328, at *3 (N.D. Cal. Apr. 2, 2008) 
(citing Chodos, 292 F.3d at 1003).
 
*3 Here, the court dismissed plaintiff’s initial Complaint 
with leave to amend on May 26, 2015. The court alerted 
plaintiff to three deficiencies affecting the Complaint: (1) 
plaintiff failed to sign the Complaint, as required by 
Federal Rule of Civil Procedure 11; (2) defendant was 
immune from suit in her official capacity; and (3) plaintiff 
failed to state his claims separately, each identifying a 
discrete alleged violation of the Constitution or other law, 
as required by Federal Rule of Civil Procedure 8(a)(2). 
See docket no. 6 at 4-7. Plaintiff filed the operative FAC 
on February 10, 2016, remedying at least the first two 
deficiencies the court identified. See FAC at 3, 9.1 In his 
motion for leave to amend the FAC, plaintiff states leave 
to amend is necessary in order for him to “add two 
defendants to this action,” and “actually state a cognizable 
claim for relief consistent with [Rule 8(a) ].” Mtn. to 
Amend at 1. Plaintiff also notes he now has “the 
assistance of [an] experienced jailhouse lawyer” to help 
him with drafting his legal documents, and attaches a 
declaration from this inmate. Id. at 3, Declaration of 
Marvin Glenn Hollis. Thus, it appears plaintiff seeks 
leave in order to amend the FAC to comply with the 
requirements of Federal Rule of Civil Procedure 8(a)(2), 
presumably to address deficiencies defendant identified in 
her motion to dismiss.
 
Defendant notes in her opposition to plaintiff’s motion for 
leave to amend the FAC that she has identified 
deficiencies in the FAC, has moved to dismiss the FAC 
on those grounds, and the parties have fully briefed that 
motion. Opp. at 2. Although defendant’s desire for a 
ruling on the motion to dismiss is understandable, “where, 
as here, a plaintiff files a motion to amend after a 
defendant files a motion to dismiss, courts will still grant 
the motion to amend absent an independent showing by 
the defendant of at least one of the [other] factors.” 
Naranjo v. Bank of Am. Nat’l Ass’n, 2015 WL 913031, at 
*6 (N.D. Cal. Feb. 27, 2015) (collecting cases). Although 
plaintiff has amended his Complaint once before, he is 
proceeding pro se, and the court’s May 26, 2015 order 
dismissing the Complaint with leave to amend provided 
plaintiff with notice of no other deficiencies in the 

Complaint that may still be present in the FAC. Rather, it 
is in the interests of justice to allow plaintiff to have an 
opportunity to set forth his claims with more precision. 
Thus, absent a finding that another of the Foman factors 
weighs in favor of denying leave to amend, and given the 
policy of permitting amendment with “extreme 
liberality,” the court finds this factor does not weigh 
against granting leave to amend.
 

B. The Court Finds No Undue Delay or Bad Faith
“[D]elay alone is not sufficient to justify the denial of a 
motion requesting leave to amend.” DCD Programs, 833 
F.2d at 187 (citing Hurn v. Ret. Fund Trust of Plumbing, 
Heating & Piping Indus. of S. California, 648 F.2d 1252, 
1254 (9th Cir. 1981) ). However, undue delay combined 
with other factors may warrant denial of leave to amend. 
See Jackson v. Bank of Hawaii, 902 F.2d 1385, 1387-89 
(9th Cir. 1990) (holding prejudice and undue delay are 
sufficient to deny leave to amend); Morongo Band of 
Mission Indians, 893 F.2d at 1079 (“delay of nearly two 
years, while not alone enough to support denial, is 
nevertheless relevant”).
 
Defendant argues “amendment at this stage would neither 
promote judicial economy nor the speedy resolution of the 
action” because defendant’s motion to dismiss the FAC is 
fully briefed. Opp. at 2. The court notes plaintiff waited 
more than five months after defendant filed her motion to 
dismiss the FAC before filing his motion for leave to 
amend, including more than two months after the parties 
fully briefed the motion to dismiss. Despite this delay, 
there is no basis to support a finding that plaintiff 
intentionally delayed filing a motion to amend until after 
defendant filed her motion to dismiss. It appears that 
plaintiff’s desire to amend now is based on new advice he 
received from a fellow inmate as to how he may improve 
his pleading. See Johnson v. Serenity Trans., Inc., 2015 
WL 4913266, at *5 (N.D. Cal. Aug. 17, 2015) (the undue 
delay “inquiry focuses on whether the plaintiff knew of 
the facts or legal bases for the amendments at the time the 
operative pleading was filed and nevertheless failed to act 
promptly to add them to the pleadings.”).
 
*4 Plaintiff seeks to amend in response to the deficiencies 
set forth in defendant’s motion to dismiss – namely, that 
plaintiff fails to state claims that comply with Federal 
Rule of Civil Procedure 8(a)(2) and adequately allege 
retaliation in violation of the First Amendment and 
deliberate indifference in violation of the Eighth 
Amendment, respectively. MTD at 3-9; see Mtn. to 
Amend at 2-4. Given the procedural posture of this case, 
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where no trial date has been set and where discovery has 
yet to commence, and the fact that plaintiff is proceeding 
pro se, the court finds the factor of undue delay does not 
weigh against amendment.
 
The court also finds no evidence to suggest plaintiff has 
acted in bad faith when he filed his motion for leave to 
amend. Bad faith may be shown when a party seeks to 
amend late in the litigation process with claims which 
were, or should have been, apparent early. Bonin v. 
Calderon, 59 F.3d 815, 846 (9th Cir. 1995). Defendant 
does not argue plaintiff seeks to amend in bad faith, nor 
does the record before the court indicate a bad faith 
purpose for plaintiff’s desire to amend. Thus, this factor 
does not weigh against amendment.
 

C. Further Amendment Will Not Prejudice Defendant
The potential prejudice to defendant carries “the greatest 
weight” in whether to grant leave to amend, as 
“[p]rejudice is the touchstone of the inquiry under rule 
15(a).” Eminence Capital, 316 F.3d at 1052 (quotation 
omitted). “The party opposing amendment bears the 
burden of showing prejudice.” DCD Programs, 833 F.2d 
at 187. Prejudice must be substantial to justify denial of 
leave to amend. Morongo Band of Mission Indians, 893 
F.2d at 1079. There is a presumption in favor of granting 
leave to amend where prejudice is not shown under Rule 
15(a). Eminence Capital, 316 F.3d at 1052.
 
Defendant appears to make the same argument to show 
prejudice as she does for undue delay: that defendant has 
filed a motion to dismiss and plaintiff has filed an 
opposition to that motion, thereby prejudicing defendant 
because the pending motion to dismiss is ready for 
decision. Opp. at 2. Defendant does not make a more 
particular showing of prejudice. Such generalized 
arguments are insufficient to meet defendant’s burden of 
showing prejudice. See In re Fritz Co. Sec. Litig., 282 F. 
Supp. 2d 1105, 1110 (N.D. Cal.2003) (finding no 
prejudice because “[w]hile the fading of witnesses’ 
memory over time and the changes to the [defendant] 
company could perhaps prejudice defendants, they fail to 
show specifically how it would do so”). Moreover, as 
noted above, the procedural posture of this case does not 
present defendant with the risk of abandoning significant 
efforts if amendment is granted. See Kaplan v. Rose, 49 
F.3d 1363, 1370 (9th Cir. 1993) (finding prejudice where 
“parties ha[d] engaged in voluminous and protracted 
discovery” prior to amendment and “[t]rial was only two 
months away, and discovery was completed”); 
Scognamillo v. Credit Suisse First Boston, LLC, 587 F. 

Supp. 2d 1149, 1156 (N.D. Cal.2008) (finding prejudice 
where plaintiffs “sought leave to amend late in litigation, 
approximately twelve weeks before the ... discovery 
cutoff” and where the proposed theories were “a radical 
departure” such that “[g]ranting leave to amend at this 
point would require extensive additional discovery on 
entirely new topics and the redeposition of witnesses”).
 
Though defendant’s motion to dismiss was fully briefed 
when plaintiff filed his motion for leave to amend, the 
prejudice to defendant is nonetheless minimal. As such, 
defendant has failed to meet her burden of establishing 
prejudice sufficient to warrant denial of plaintiff’s motion 
for leave to amend.
 

D. The Court Finds Leave to Amend Is Not Futile
*5 In her opposition to plaintiff’s motion for leave to 
amend, defendant argues amendment of the FAC would 
be futile because plaintiff has failed to exhaust the 
administrative remedies related to his grievance against 
defendant. Amend Opp. at 2. Defendant claims plaintiff 
fails to explain in his motion how adding two defendants 
to this action will remedy his failure to exhaust his 
administrative remedies. Id.
 
The court is perplexed by defendant’s argument on this 
point in opposition to amendment, since defendant 
previously withdrew the argument from her motion to 
dismiss that plaintiff failed to exhaust his administrative 
remedies after plaintiff attached additional documentary 
evidence to his opposition to the motion to dismiss 
establishing he fully appealed the administrative 
grievance at issue. See MTD Reply at 1 (“On review of 
Plaintiff’s Opposition, Defendant concedes that Plaintiff 
has appealed his grievance to the third level of 
administrative review, thereby exhausting his 
administrative remedies.”); see also MTD Opp., Ex. A. 
Thus, the court finds defendant’s argument that plaintiff 
failed to exhaust his administrative remedies in her 
opposition to plaintiff’s motion to amend to be not well 
taken. Nonetheless, the court addresses whether allowing 
plaintiff to amend the FAC would be futile, as required by 
Foman.
 
“Futility of amendment can, by itself, justify the denial of 
a motion for leave to amend.” Bonin v. Calderon, 59 F.3d 
815, 845 (9th Cir. 1995). “A court may deny leave to 
amend due to futility or legal insufficiency if the 
amendment would fail a motion to dismiss under Rule 
12(b)(6).” Miller v. Rykoff-Sexton, Inc., 845 F. 2d 209, 
214 (9th Cir. 1988) ). “[A] proposed amendment is futile 
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only if no set of facts can be proved under the amendment 
to the pleadings that would constitute a valid and 
sufficient claim or defense.” Id.
 
A complaint may be dismissed for failure to state a claim 
“where there is no cognizable legal theory or an absence 
of sufficient facts alleged to support a cognizable legal 
theory.” Zamani v. Carnes, 491 F.3d 990, 996 (9th Cir. 
2007) (citation omitted). In considering whether a 
complaint states a claim, a court must accept as true all of 
the material factual allegations in it. Hamilton v. Brown, 
630 F.3d 889, 892-93 (9th Cir. 2011). But the court need 
not accept as true “allegations that are merely conclusory, 
unwarranted deductions of fact, or unreasonable 
inferences.” In re Gilead Scis. Sec. Litig., 536 F.3d 1049, 
1055 (9th Cir. 2008) (citation omitted). Although a 
complaint need not include detailed factual allegations, it 
“must contain sufficient factual matter, accepted as true, 
to ‘state a claim to relief that is plausible on its face.’ ” 
Cook v. Brewer, 637 F.3d 1002, 1004 (9th Cir. 2011) 
(quoting Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S. Ct. 
1937, 173 L.Ed. 2d 868 (2009) ). A claim is facially 
plausible when it “allows the court to draw the reasonable 
inference that the defendant is liable for the misconduct 
alleged.” Id. (citation omitted).
 
“Ordinarily, courts will defer consideration of challenges 
to the merits of a proposed amended pleading until after 
leave to amend is granted and the amended pleading is 
filed.” Fair Hous. Council of Cent. California, Inc. v. 
Nunez, 2012 WL 217479 at *4 (E.D. Cal. Jan.24, 2012) 
(citations omitted). Denial of leave to amend on futility 
grounds is therefore rare. Netbula, LLC v. Distinct Corp., 
212 F.R.D. 534, 539 (N.D. Cal. 2003).
 
*6 Here, aside from the argument concerning plaintiff’s 
failure to exhaust his administrative remedies that was 
later withdrawn, defendant moved to dismiss the FAC on 
the grounds that plaintiff fails to state a claim for 
retaliation in violation of the First Amendment and fails 
to state an Eighth Amendment claim for deliberate 
indifference. MTD at 6-9. But because plaintiff’s motion 
to amend only seeks leave to amend, and does not attach a 
proposed Second Amended Complaint, there is no way to 
tell that a Second Amended Complaint would be 
susceptible to the same arguments for dismissal presented 
in the motion to dismiss. This is not a case in which the 
record indicates it would be impossible for plaintiff to 
address the pleading deficiencies defendant identifies in 
an amended complaint. For example, defendant argues 
plaintiff fails to state a retaliation claim because he 
alleges no facts about the alleged grievance, including 
when it was filed or what issues it raised. There is no 
reason to find at this juncture that plaintiff would be 

unable to allege such facts in a Second Amended 
Complaint. Defendant also argues plaintiff fails to allege 
facts showing defendant’s decision to deprive plaintiff of 
leg braces was medically unacceptable, and so constituted 
deliberate indifference. Whether plaintiff is able to allege 
additional facts is unknown, but the court cannot say on 
this record that it is impossible that plaintiff could do so.
 
The court therefore does not find further amendment 
necessarily would be futile because it cannot determine 
with certainty that “no set of facts can be proved under 
the amendment to the pleadings that would constitute a 
valid and sufficient claim.” Miller, 845 F. 2d at 214. 
Given the Ninth Circuit’s liberal policy favoring granting 
leave to amend, and because defendant established neither 
prejudice nor a strong showing of any other factor under 
Foman, defendant fails to meet her burden in opposing 
plaintiff’s motion to amend. Eminence Capital, 316 F.3d 
at 1052. As such, the court grants plaintiff’s motion to 
amend.
 
Though the court defers considerations of challenges to 
the merits of plaintiff’s claims until a Second Amended 
Complaint has been filed, the court cautions plaintiff 
regarding his desire to add two defendants to this action. 
See Mtn. to Amend at 1. Under Federal Rule of Civil 
Procedure 18, which governs joinder of claims, a plaintiff 
may bring multiple claims, related or not, in a lawsuit 
against a single defendant. See Fed. R. Civ. P. 18(a). To 
name different defendants in the same lawsuit, however, a 
plaintiff must satisfy Rule 20, which governs joinder of 
parties. Permissive joinder of multiple defendants in a 
single lawsuit is allowed only if: (1) a right to relief is 
asserted against each defendant that relates to or arises out 
of the same transaction or occurrence or series of 
transactions or occurrences; and (2) some question of law 
or fact common to all parties arises in the action. See Fed. 
R. Civ. P. 20(a)(2). Unrelated claims involving different 
defendants belong in different suits. See Aul v. Allstate 
Life Ins. Co., 993 F.2d 881, 884 (9th Cir. 1993) (“A claim 
based on different rights and established by different 
transactional facts will be a different cause of action.”).
 
When there is a misjoinder of parties, the court may on its 
own initiative at any stage of the litigation drop any party. 
See Fed. R. Civ. P. 21 (“Misjoinder of parties is not a 
ground for dismissing an action. On motion or on its own, 
the court may at any time, on just terms, add or drop a 
party. The court may also sever any claim against a 
party.”). Although pro se litigants are held to less 
stringent standards than represented parties (Jackson v. 
Carey, 353 F.3d 750, 757 (9th Cir. 2003) ), they must still 
comply with the procedural or substantive rules of the 
court. See King v. Atiyeh, 814 F.2d 565, 567 (9th Cir. 

Case 2:19-ap-01382-SK    Doc 229-2    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Appendix     Page 225 of 525



Howard v. Finander, Slip Copy (2017)

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 6

1987). The court therefore advises plaintiff that any 
claims against the two new defendants he seeks to add to 
a Second Amended Complaint should be limited to claims 
concerning the events that gave rise to his claims against 
defendant Finander, to the extent plaintiff is able to allege 
they were involved in these acts.
 

V.

LEAVE TO FILE A SECOND AMENDED 
COMPLAINT

For the foregoing reasons, plaintiff’s motion for leave to 
file a Second Amended Complaint (docket no. 38) is 
GRANTED. Defendant’s motion to dismiss the FAC 
(docket no. 30) is consequently DENIED as moot.
 
*7 Accordingly, IT IS ORDERED THAT:

1) Within 30 days of the date of this order, or by 
April 26, 2017, plaintiff shall file a Second 
Amended Complaint. The Clerk of Court is directed 
to mail plaintiff a blank Central District civil rights 
complaint form to use for filing the Second 
Amended Complaint, which plaintiff is encouraged 
to utilize.

2) In a Second Amended Complaint, plaintiff must 
clearly designate on the face of the document that it 
is the “Second Amended Complaint,” it must bear 
the docket number assigned to this case, and it must 
be retyped or rewritten in its entirety, preferably on 
the court-approved form. The Second Amended 
Complaint must be complete in and of itself, without 
reference to the original complaint or any other 
pleading, attachment or document.

 
An amended complaint supersedes the preceding 
complaint. Ferdik v. Bonzelet, 963 F.2d 1258, 1262 (9th 
Cir. 1992). After amendment, the court will treat all 
preceding complaints as nonexistent. Id. Because the 
court grants plaintiff leave to amend as to all his claims 
raised here, any claim that was raised in a preceding 
complaint is waived if it is not raised again in the Second 
Amended Complaint. Lacey v. Maricopa Cnty., 693 F.3d 
896, 928 (9th Cir. 2012).
 
Plaintiff is cautioned that his failure to timely comply 
with this Order may result in a recommendation that 
this action be dismissed.
 

All Citations

Slip Copy, 2017 WL 10543342

Footnotes

1 Page references to the FAC correspond to the pages as numbered by the court’s electronic case filing system.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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MEMORANDUM OF DECISION GRANTING 
CHAPTER 7 TRUSTEE’S MOTION FOR 
SUMMARY JUDGMENT

Ernest M. Robles, United States Bankruptcy Judge

I. Introduction and Background1

*1 In these related avoidance actions, chapter 7 trustee 
Elissa D. Miller (“Trustee”) seeks to avoid the 2011 

transfer of two parcels of real property (the “Properties”) 
from Peli Popovich Hunt, the debtor in the underlying 
bankruptcy case (“Debtor”), to Miguel Popovich 
(“Defendant”), the Debtor’s brother. The Trustee’s claims 
for relief are as follows:

1) Recovery of an intentionally fraudulent transfer 
pursuant to § 544(b)2 applying California Code of 
Civil Procedure (“CCP”) § 3439.04;

2) Recovery of a constructively fraudulent transfer 
pursuant to § 544(b) applying CCP § 3439.05;

3) Recovery of an intentionally fraudulent transfer 
pursuant to § 548(a)(1)(A);

4) Recovery of a constructively fraudulent transfer 
pursuant to § 548(a)(1)(B); and

5) Recovery of the Properties, or the value thereof, 
pursuant to § 550(a).

 
On July 16, 2015, the Court entered an order continuing 
the hearing on the Trustee’s Motion for Summary 
Judgment (“Motion for Summary Judgment”) [Doc. No. 
97] and scheduling a final hearing on the Motion for 
September 29, 2015 (“July 16, 2015 Order”) [Doc. No. 
112]. In the July 16, 2015 Order, the Court set forth 
tentative and preliminary findings with respect to the 
Motion for Summary Judgment. The Court directed 
Defendant to file a motion for leave to amend. Based on 
the record before it as of July 16, 2015, it was the Court’s 
view that a properly amended complaint would present 
issues of fact sufficient to survive summary judgment.
 
Defendant filed a Motion for Leave to Amend [Doc. No. 
116] on August 25, 2015, which the Trustee opposed. The 
Court denied the Motion for Leave to Amend as futile 
after determining that the proposed additional allegations 
were time-barred. In reviewing the additional briefing 
filed in connection with the Motion for Leave to Amend, 
it became apparent to the Court that Defendant had failed 
to demonstrate the existence of genuine issues of material 
fact. For the reasons set forth below, the Trustee’s Motion 
for Summary Judgment is granted in its entirety.3

 

II. Undisputed Facts
*2 The following facts are not in dispute.
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A. Recordation of Deeds in 2007 and 2011 Pertaining 
to the Properties

1. The Properties at issue are located at 610 Dresher 
Drive, Spring, Texas 77373 (“610 Dresher 
Property”) and 614 Dresher Drive, Spring, Texas 
77373 (“614 Dresher Property”) (collectively, the 
“Properties”). The Properties are contiguous parcels 
that were transferred through the same series of 
transactions.

2. Defendant is a resident of the state of Texas. 
Pre–Trial Statement, Admitted Fact No. 6 [Doc. No. 
71].

3. Defendant is Debtor’s brother and is therefore an 
insider within the meaning of § 101(31). Id., 
Admitted Fact No. 7.

4. On December 24, 2007, Defendant executed a 
Cash Warranty Deed pertaining to the 610 Dresher 
Property, which provides in relevant part:

That MIGUEL POPOVICH hereinafter called 
“Grantor”, whether one or more of the County of 
Harris and State of Texas, for and in consideration of 
$10.00, and other good and valuable consideration in 
hand paid by PELI LURDES HUNT4 ... hereinafter 
called “Grantee” whether one or more, the receipt 
and sufficiency of which is hereby expressly 
acknowledged and confessed: HAVE GRANTED, 
SOLD AND CONVEYED, and by these present do 
hereby GRANT, SELL AND CONVEY unto the 
Grantee above named ... all of our undivided 
interests in the following described real property in 
Harris County, Texas, to-wit: Lot 468, BLOCK 25 of 
NORTH HILL ESTATES, SECTION 3.

Richardson Decl., Ex. D [Adv. No. 
2:13–ap–01008–ER, Doc. No. 100]; Pre–Trial 
Statement, Admitted Fact No. 8 [Adv. No. 
2:13–ap–01008–ER, Doc. No. 70]. The deed was 
notarized on December 27, 2007 and was recorded on 
December 28, 2007.

5. On December 28, 2007, Defendant recorded a 
Cash Warranty Deed pertaining to the 614 Dresher 
Property which, aside from the property’s legal 
description, is identical to the 610 Dresher Deed 
(collectively, the “2007 Deeds”). Richardson Decl., 
Ex. C [Adv. No. 2:13–ap–01007–ER, Doc. No. 100]; 
Pre–Trial Statement, Admitted Fact No. 8.

6. On June 1, 2011, Debtor executed a Special 
Warranty Deed pertaining to both the 610 Dresher 
Property and the 614 Dresher Property (“2011 
Deed”), which provides in relevant part:

That PELI LURDES HUNT, hereinafter called 
“Grantor”, whether one or more of the County of 
Harris and State of Texas, for and in consideration of 
$10.00 and other good and valuable consideration in 
hand paid by MIGUEL POPOVICH ... HAVE 
GRANTED, SOLD AND CONVEYED, and by 
these present do hereby GRANT, SELL AND 
CONVEY unto the Grantee above named ... all of 
the following described real property in Harris 
County, Texas, to-wit: Lots 467 and 468 in Block 25 
of NORTH HILL ESTATES, Section 3.

Richardson Decl., Ex. E [Adv. No. 
2:13–ap–01007–ER, Doc. No. 100]; Pre–Trial 
Statement, Admitted Fact No. 10.

The 2011 Deed was notarized on June 2, 2011 and was 
recorded on June 7, 2011.

B. Doctor Creditor Action

*3 7. In 2011, Debtor was a named defendant in an 
action captioned Daniel A. Capen, M.D. et al. v. 
Robert W. Hunt, M.D., a Medical Corporation, Peli 
Popovich Hunt, and Peli Popovich Hunt, as Trustee 
of the Robert and Peli Hunt Living Trust, et al., Case 
No. BC397187, pending before the California 
Superior Court in Los Angeles County (“Doctor 
Creditor Action”). A jury trial in the Doctor Creditor 
Action commenced on April 25, 2011. Statement of 
Uncontroverted Facts [Doc. No. 101] at ¶¶ 22–23.

8. On May 19, 2011, a jury reached a verdict in the 
Doctor Creditor Action, awarding damages against a 
co-defendant of the Debtor in an amount of not less 
than $2,620,296.90. On October 14, 2011, a 
judgment against the Debtor in the Doctor Creditor 
Action was entered in the amount of $3,509,517.23 
(“Doctor Creditor Judgment”). Pre–Trial Statement, 
Admitted Facts Nos. 11 and 12. The judgment was 
against the Debtor in her individual capacity and in 
her capacity as trustee of the Robert and Peli Hunt 
Living Trust. Id. The Doctor Creditor Judgment 
provides that all defendants to the Doctor Creditor 
Action “are and shall be jointly and severally liable 
for all of said monetary sums so awarded.” Id., 
Admitted Fact No. 13.
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C. Bankruptcy Case

9. On November 23, 2011, Debtor filed a chapter 11 
petition. Id., Admitted Fact. No. 2.

10. In response to Question No. 3.c. on the Statement 
of Financial Affairs (“SOFA”), requiring the Debtor 
to list all payments made within one year 
immediately preceding the commencement of the 
case to or for the benefit of creditors who are or were 
insiders, the Debtor checked the box marked 
“None.” Id., Admitted Fact No. 37.

11. In response to Question No. 7 on the SOFA, 
requiring the Debtor to list all gifts or charitable 
contributions made within one year immediately 
preceding the commencement of the case, the Debtor 
checked the box marked “None.” Id., Admitted Fact. 
No. 38.

12. In response to Question No. 10 on the SOFA, 
requiring the Debtor to list all other property 
transferred within two years immediately preceding 
the commencement of the case, the Debtor checked 
the box marked “None.” Id., Admitted Fact No. 39.

13. On March 22, 2012, Debtor filed an Amended 
Schedule F. Id., Admitted Fact No. 26. The 
Amended Schedule F, executed under penalty of 
perjury and certified as being true and correct, listed 
real property in the amount of $82,930.93 and 
personal property in the amount of $21,853.99. Id., 
Admitted Facts Nos. 26 and 34–35. The Debtor did 
not list the Properties as an asset of her bankruptcy 
estate in either the initial schedules, the SOFA, or the 
Amended Schedules. Pre–Trial Statement, Admitted 
Fact No. 36 [Adv. No. 2:13–ap–01007–ER] (failure 
to list 610 Dresher Property); Pre–Trial Statement, 
Admitted Fact No. 36 [Adv. No. 
2:13–ap–01008–ER] (failure to list 614 Dresher 
Property).

D. Claims of Creditors

14. On February 24, 2012, Horwitz Cron & 
Armstrong, LLP filed proof of claim 1–1 (“Horwitz 
Cron Claim”), asserting an unsecured claim in the 

amount of $87,171.34 for attorneys’ fees and 
expenses incurred defending the Debtor in the 
Doctor Creditor Action. Pre–Trial Statement [Adv. 
No. 2:13–ap–01007–ER], Admitted Facts Nos. 
24–25.

15. On May 4, 2012, the plaintiffs in the Doctor 
Creditor Action (“Doctor Creditors”) filed a proof of 
claim, asserting an unsecured claim in the amount of 
$3,537,513.38 (“Doctor’s POC”). Debtor filed an 
objection to the Doctor’s POC, which the Court 
overruled on September 24, 2012. Id., Admitted 
Facts Nos. 40–41.

*4 16. On October 30, 2012, Lee Ackerman filed 
proof of claim 7–1 (“Ackerman Claim”), asserting an 
unsecured claim in the amount of $34,231.34 for 
attorneys’ fees and expenses incurred defending the 
Debtor in the Doctor Creditor Action. Id., Admitted 
Fact No. 42.

17. The Doctor Creditors, Horwitz Cron, and 
Ackerman were unsecured creditors of the Debtor’s 
bankruptcy estate holding claims allowable under § 
502, and were also creditors of the Debtor at the time 
of the execution of the 2011 Deed. Id., Admitted 
Fact No. 45.

18. Based on the initial schedules, the SOFA, the 
Amended Schedules, the Horwitz Cron Claim, the 
Doctor Creditors Claim, and the Ackerman Claim, 
the Debtor was insolvent at the time of the execution 
of the 2011 Deed. Id., Admitted Fact No. 44.

E. Property Tax Information

19. As of 2011, the 610 Dresher Property was 
appraised at $435,000 by Harris County taxing 
authorities. Richardson Decl., Ex. K.

20. As of 2011, the 614 Dresher Property was 
appraised at $139,707 by Harris County taxing 
authorities. Id. at Ex. L.

III. Defendant’s Opposition
Defendant’s primary argument is that the 2011 Deed does 
not amount to a fraudulent transfer because, prior to the 
execution of the 2011 Deed, Defendant had acquired an 
equitable interest in the Properties. Defendant states that 
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he transferred the Properties to Debtor in 2007 for only 
$10 on the expectation that Debtor would soon be 
receiving a large inheritance sufficient to pay market 
value for the Properties. Debtor’s inheritance did not 
materialize and Debtor never paid Defendant market 
value for the Properties. As a result of this failure of 
consideration, the 2007 transfer conveyed only bare legal 
title to the Debtor. The 2011 Deed, Defendant asserts, 
simply confirmed Defendant’s pre-existing equitable 
interest in the Properties.
 

IV. Findings of Fact and Conclusions of Law
Summary judgment is appropriate “if the movant shows 
that there is no genuine dispute as to any material facts 
and the movant is entitled to judgment as a matter of 
law.” Fed.R.Civ.P. 56 (made applicable to these 
proceedings by Fed. R. Bankr.P. 7056). The moving party 
has the burden of establishing the absence of a genuine 
issue of material fact and that it is entitled to judgment as 
a matter of law. Celotex Corp. v. Catrett, 477 U.S. 317, 
323 (1986). “[S]ummary judgment will not lie if the 
dispute about a material fact is “genuine,” that is, if the 
evidence is such that a reasonable jury could return a 
verdict for the nonmoving party.” Anderson v. Liberty 
Lobby, Inc., 477 U.S. 242, 248 (1986). “A fact is 
‘material’ only if it might affect the outcome of the 
case[.]” Fresno Motors, LLC v. Mercedes Benz USA, 
LLC, 771 F.3d 1119, 1125 (9th Cir. 2014). If the moving 
party shows the absence of a genuine issue of material 
fact, the nonmoving party must “go beyond the pleadings 
and by her own affidavits, or by the ‘depositions, answers 
to interrogatories, and admissions on file,’ designate 
‘specific facts showing that there is a genuine issue for 
trial.’ ” Celotex, 477 U.S. at 324 (quoting Fed.R.Civ.P. 
56(e)). The court is “required to view all facts and draw 
all reasonable inferences in favor of the nonmoving party” 
when reviewing the Motion. Brosseau v. Haugen, 543 
U.S. 194, 195 n.2 (2004).
 

A. The Court Has Jurisdiction to Enter Final Judgment 
in this Core Proceeding

*5 The Trustee’s claims for relief—to avoid a fraudulent 
transfer and recover the transferred property on behalf of 
the estate—are core proceedings under 28 U.S.C. § 
157(b)(2)(H). The Court has jurisdiction to enter final 
judgment. Further, though no jurisdictional defects exist, 
the parties’ failure to object to the Court’s jurisdiction 

constitutes implied consent to the entry of final judgment. 
See Wellness Int’l Network, Ltd. v. Sharif, 135 S.Ct. 1932 
(2015).
 
The Court has personal jurisdiction over the Defendant, 
who has repeatedly appeared and substantially 
participated in the merits of this action, even going so far 
as to request a jury trial.
 

B. Court’s Denial of Defendant’s Motion for Leave to 
Amend

As discussed previously, the Court directed Defendant to 
file a motion for leave to amend. Defendant’s additional 
allegation was a claim that the 2007 Deeds could be 
rescinded based upon fraud, undue influence, or mistake.
 
Upon review of the Trustee’s opposition to Defendant’s 
Motion for Leave to Amend, the Court determined that 
amendment would be futile because the proposed 
additional allegations were time barred:

Here, the proposed amendment would be futile because 
the statute of limitations on Defendant’s action for 
rescission has expired. Under Texas law, an action for 
rescission based upon fraud, undue influence, or mutual 
mistake has a four-year statute of limitations. See Love 
v. Woerndell, 737 S.W.2d 50, 52 (Tex.App. 1987), writ 
denied (Mar. 23, 1988). The limitations period begins 
to run when the fraud or mutual mistake was, or in the 
exercise of reasonable diligence should have been, 
discovered. Perdue v. Cantrell (In re Cantrell), 88 F.3d 
344, 347 (5th Cir. 1996). Defendant’s own admissions 
establish that he demanded that Debtor transfer the 
Properties to him when it became apparent that 
Debtor’s inheritance would not materialize. See 
Declaration of Miguel Popovich [Doc. No. 123, Ex. A] 
at ¶ 5 (“Peli Popovich Hunt never paid me anything or 
gave me any type of consideration for the 610 property 
or the 614 property. The sale of the business that she 
inherited did not occur or did not generate adequate 
funds to pay me for these properties. Eventually, by 
2011 I told her that if she was not going to pay me for 
these properties that she needed to transfer them back 
to me.”). At the very latest, Defendant was aware of 
any fraud, undue influence, or mistake in connection 
with the transfer of the Properties by June 1, 2011.5 
Accordingly, Defendant’s claims for rescission based 
upon fraud or mistake became time-barred as of June 1, 
2015.

Ruling Denying Motion for Leave to Amend [Doc. No. 
127] at 6–7.
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At oral argument on the Motion for Leave to Amend, 
Defendant raised additional arguments not made in the 
pleadings. Defendant’s arguments were insufficient to 
alter the Court’s ruling; however, given the significance 
of the denial of leave to amend to the disposition of this 
action, an explanation of the insufficiency of Defendant’s 
additional arguments is appropriate.
 

1. The Additional Claims for Relief are Not Tolled by § 
108(c)

*6 First, Defendant argues that the statute of limitations 
was tolled under § 108. Defendant does not specify which 
provision of § 108 applies. Sections 108(a) and (b) pertain 
to actions commenced by the debtor; § 108(c) is the only 
section which could conceivably toll Defendant’s claims.
 
Section 108(c) is inapplicable to Defendant’s proposed 
additional claims. Section 108(c) preserves actions that 
cannot immediately be brought because of the automatic 
stay. The stay does not bar Defendant’s counterclaims or 
affirmative defenses. See Teerlink v. Lambert (In re 
Teerlink Ranch Ltd.), 886 F.2d 1233, 1237 (9th Cir. 1989) 
(“The stay does not operate against the court with 
jurisdiction over the bankrupt”); In re Bird, 229 B.R. 90, 
95 (Bankr.S.D.N.Y. 1999) (internal citations omitted) 
(“The purposes of the automatic stay, to preserve the 
assets of the debtor for the benefit of all creditors and to 
protect the creditors from each other by stopping the race 
to seize the debtor’s assets, are not advanced by 
disallowing suits against the debtor in the court where the 
bankruptcy case is pending. In fact, the opposite is true. 
Having such litigation go forward in what can be termed 
the home court centralizes all actions against the debtor in 
one forum under the control of one court and thereby aid 
the home court in protecting the debtor and creditors and 
in efficiently administering the estate.”).
 

2. The Additional Claims for Relief Do Not Relate Back 
Under Fed.R.Civ.P. 15(c)(1)(B)

Second, Defendant argues that the proposed additional 
allegations relate back to the original counterclaim under 
Fed.R.Civ.P. 15(c)(1)(B) (made applicable to these 
proceedings by Fed. R. Bankr.P. 7015). Fed.R.Civ.P. 
15(c) provides: “An amendment to a pleading relates back 
to the date of the original pleading when the amendment 
asserts a claim or defense that arose out of the conduct, 

transaction, or occurrence set out—or attempted to be set 
out—in the original pleading.”
 
The original Answer and Counterclaim [Doc. No. 15] 
alleges, as an affirmative defense, “a total want or failure 
of consideration as debtor never paid any money or gave 
anything of value to [sic] plaintiff [should be Defendant] 
for the property that is the subject of plaintiff’s 
complaint.” ¶ 39. The original Answer and Counterclaim 
alleges, as a counterclaim, declaratory judgment that the 
2007 Deeds be voided based upon “a total want of 
consideration and the subject property is not part of the 
debtor’s bankruptcy estate.” ¶ 43. There are no allegations 
of fraud, undue influence, or mistake.
 
The proposed amended counterclaim contains detailed 
allegations of fraud, undue influence, and mistake:

• ¶ 39. Some time prior to December 28, 2007, the 
debtor asked [Defendant] Popovich to sell her the 
Dresher property. The debtor represented to 
Popovich that she was newly widowed, that she 
wanted to move to Texas to be near her family and 
that she would be receiving a large inheritance 
sufficient to purchase the Dresher property from 
Popovich. Debtor was considerably more 
sophisticated than Popovich: Debtor had travelled 
the world as a flight attendant, Debtor had been 
married to a doctor for over thirty years, Debtor had 
enjoyed substantial wealth and privilege during her 
adult life, and Debtor lived amongst the very affluent 
of Los Angeles during that time. Popovich, on the 
other hand, has been a ramp agent for an airline in 
Houston, Texas, for thirty years; Popovich is not 
nearly as sophisticated as the debtor; Popovich 
trusted the debtor completely due to their familial 
relationship; and, Popovich felt sorry for the debtor 
for having just lost her husband.

*7 • ¶ 40. Popovich unwittingly deeded the Dresher 
property to the debtor based upon the foregoing 
factors as well as her promise to later pay for the 
Dresher property with her purported inheritance. 
Popovich would not normally have deeded the 
Dresher property to any person without having 
received actual payment first. But, because of the 
circumstances set forth above, the representations by 
the debtor and her exercise over Popovich’s 
sensibilities, Popovich deeded the Dresher property 
to the debtor prior to receipt of payment. At no time 
did the Debtor disclose to Popovich that the debtor 
was unlikely to receive an inheritance.

• ¶ 42. The debtor’s promise to pay Popovich for the 
Dresher property constitutes fraud because at the 
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time the debtor asked Popovich to sell the debtor the 
Dresher property, the debtor either knew that she 
would not be receiving an inheritance (intentional 
fraud); or, she knew that she would not likely be 
receiving an inheritance (concealment); or, she knew 
that she was at risk of not receiving an inheritance 
(negligent fraud). At that time, the debtor knew that 
had she disclosed any of the foregoing to Popovich, 
Popovich would not have deeded the Dresher 
property to the debtor.

• ¶ 43. Popovich relied on the foregoing material 
representation made by the debtor that she was 
coming in to an inheritance, and deeded the Dresher 
property to the debtor based thereon.

• ¶ 44. As a result of the foregoing, the debtor 
procured the deed from Popovich by fraud and/or 
undue influence.

• ¶ 45. Pleading in the alternative, Popovich deeded 
the Dresher property to debtor based upon the 
mistaken fact that the debtor would be receiving an 
inheritance; a mistake of fact that was held by both 
Popovich and the debtor; which materially affected 
the agreed-upon exchange, specifically, that the 
debtor would have the funds to pay Popovich when 
the debtor received her inheritance. But for this 
mistake of fact, Popovich would not have deeded the 
Dresher property to the debtor.

¶ 50. As a result of the facts alleged in paragraphs 39 
through 41 herein, Popovich requests the court to 
enter judgment for rescission of the 2007 contract 
between Popovich and the debtor, such that the 
contract is avoided, and the parties are returned to 
their respective positions as if no contract ever 
existed.

Doc. No. 116, Ex. B.
 
“An amended claim arises out of the same conduct, 
transaction, or occurrence if it ‘will likely be proved by 
the “same kind of evidence” offered in support of the 
original pleading.’ ” ASARCO, LLC v. Union Pac. R. Co., 
765 F.3d 999, 1004 (9th Cir. 2014) (internal citations 
omitted). In addition:

In deciding whether an amendment to state a new claim 
against the original defendant is proper, the policies 
underlying the statute of limitations are implicated. See 
Santana v. Holiday Inns, Inc., 686 F.2d 736, 738–39 
(9th Cir. 1982). Thus, amendment of a complaint is 
proper if the original pleading put the defendant on 
notice of the “particular transaction or set of facts” that 
the plaintiff believes to have caused the complained of 

injury. Id. at 739. Fairness to the defendant demands 
that the defendant be able to anticipate claims that 
might follow from the facts alleged by the plaintiff. 
See, e.g., id. (“It is apparent from [the plaintiff’s] 
original complaint that [the defendant] was not taken 
by surprise by the addition of the claim for interference 
with employment relations.”); see also Grattan v. 
Burnett, 710 F.2d 160, 163 (4th Cir. 1983) (observing 
that “the Title VII proceedings should have put 
defendants on notice of the possibility that [the 
plaintiffs] might bring claims under the Civil Rights 
Act”), aff’d, 468 U.S. 42, 104 S.Ct. 2924, 82 L.Ed.2d 
36 (1984).

*8 Percy v. San Francisco Gen. Hosp., 841 F.2d 975, 979 
(9th Cir. 1988) (internal citations omitted).
 
Here, the allegations in the original Answer and 
Counterclaim—that the 2007 Deeds should be rescinded 
because of a failure of consideration—do nothing to put 
the Trustee on notice of a claim of rescission by reason of 
fraud, undue influence, or mistake. The Trustee could not 
have anticipated that she would be required to defend 
against such allegations based on the original Answer and 
Counterclaim.
 
Nor can the additional allegations be proven by the same 
type of evidence. The evidence required to demonstrate a 
failure of consideration is straightforward—namely, proof 
that no consideration was paid for the Properties. The 
evidence required to demonstrate fraud, undue influence, 
or mistake is of an entirely different character. For 
example, to prove fraud under Texas law, Defendant 
would have to present evidence establishing that the 
Debtor (1) made a material false representation (2) either 
knowing the representation was false or with recklessness 
as to the truth of the representation (3) with the intent that 
the Defendant should act upon the representation. Italian 
Cowboy Partners, Ltd. v. Prudential Ins. Co. of Am., 341 
S.W.3d 323, 337 (Tex.Ct.App. 2011) (setting forth the 
elements of fraud). To prove undue influence, Defendant 
would have to establish that Defendant’s “free agency 
[was] destroyed and the will of the wrongdoer [was] 
substituted therefor.” Eulenfeld v. Weber, 428 S.W.2d 
383, 387 (Tex.Civ.App. 1968). To prove mutual mistake, 
Defendant would have to establish that Debtor and 
Defendant “believe[d] in the present existence of the thing 
contracted for, that thing is material to the transaction, 
and that thing does not exist.” River Production Co., Inc. 
v. Webb (In re Topco, Inc.), 894 F.2d 727, 738 (5th Cir. 
1990).
 
The upshot is that for Defendant to establish rescission 
under any of Defendant’s theories, highly particularized 
evidence regarding Debtor and Defendant’s intentions and 
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state of mind at the time of the 2007 Deeds would have to 
be presented. The scope and detail of such evidence far 
exceeds the evidence necessary to support Defendant’s 
original Answer and Counterclaim.
 
As the Ninth Circuit explained in Percy, the limitations on 
relation back were designed for precisely the type of 
situation that now confronts the Court. At this late stage 
in the proceedings, requiring the Trustee to defend against 
these new claims for relief, which are of an entirely 
different character than the original claims, would be 
highly prejudicial. Relying upon the original Answer and 
Counterclaim, the Trustee has taken no discovery with 
respect to the allegations of fraud and undue influence. 
See September 16, 2015 Oral Argument on Motion for 
Leave to Amend (audio on file with Clerk of the Court) 
(“[T]he Trustee didn’t take discovery into the allegations 
of fraud and undue influence because they’re not at issue. 
Why would we waste money going to Texas to take 
depositions of people about claims that aren’t yet in the 
pleadings?”).
 

3. Raising the Additional Claims for Relief in Opposition 
to the Trustee’s Motion for Summary Judgment Does Not 
Preserve Those Claims

*9 Debtor raised the issue of rescission based upon fraud 
and undue influence for the very first time in opposition 
to the Trustee’s motion for summary judgment. Doc. No. 
109 at 6–7. Affirmative defenses not pleaded in an answer 
may be raised in opposition to a motion for summary 
judgment only if there is no prejudice to the party seeking 
summary judgment. Camarillo v. McCarthy, 998 F.2d 
638, 639 (9th Cir. 1993). As discussed above, permitting 
the new affirmative defenses would prejudice the Trustee.
 
Defendant has had ample notice of the necessity of 
seeking leave to amend. On December 10, 2013, in a 
ruling denying Defendant’s motion for summary 
judgment, the Court explained that Defendant’s 
counterclaim was deficient:

However, even if the amount of the consideration was 
known, under Texas law, “ordinarily, a mere want of 
consideration is not ground for the avoidance of an 
executed deed. In addition to lack of consideration, 
fraud, or undue influence in obtaining the instrument 
must also appear.” Uriarte v. Petro, 606 S.W.2d 22, 24 
(Tex.Civ.App., 1980). Defendant does not allege fraud 
or undue influence on the part of Debtor or any facts 
supporting such claims. Consequently, there are 
genuine issues of material fact regarding fraud and 

undue influence as well.
Ruling Denying Defendant’s Motion for Summary 
Judgment [Doc. No. 45] at 18.
 
Defendant was aware of the deficiency in the 
counterclaim and could have amended it anytime within 
the next eighteen months without running afoul of the 
statute of limitations.
 
Even if the Court were to disregard Defendant’s 
unexplained delay and ignore the resulting prejudice to 
the Trustee, the statute of limitations would still be fatal 
to Defendant’s claims.6 Defendant’s opposition to the 
Motion for Summary Judgment, which raised the claims 
for the very first time, was filed on July 1, 2015. As the 
Court explained in its ruling denying Defendant’s Motion 
for Leave to Amend (excerpted above), the statute of 
limitations on Defendant’s rescission claim expired, at the 
very latest, on June 1, 2015 (it is possible that the 
limitations period may have expired well before June 1, 
2015). That is, claims expired one month before 
Defendant raised them in the opposition.
 

C. Defendant’s Theory that the Estate Acquired Only 
Bare Legal Title is Contrary to the Facts and Contrary 
to Texas Law

*10 “Property interests are created and defined by state 
law.” Butner v. United States, 440 U.S. 48, 55 (1979). In 
evaluating Defendant’s contention that no fraudulent 
transfer could occur because Debtor possessed only bare 
legal title to the Properties, the Court must look to Texas 
state law.
 
Disregarding this principle, Defendant cites a number of 
cases in which bankruptcy courts concluded that no 
fraudulent transfer occurred because debtors held only 
bare legal title to the properties at issue—but none of the 
cases apply Texas law. See, e.g., Geremia v. Dwyer (In re 
Dwyer), 250 B.R. 472 (Bankr.D.R.I. 2000) (debtor’s 
pre-petition transfer of property to his mother was not 
fraudulent, where the mother paid all mortgage and tax 
obligations on the property, which was held in debtor’s 
name based on the advice of the mother’s non-attorney 
brother-in-law); Jensen v. Gillman (In re Gillman), 120 
B.R. 219 (Bankr.M.D.Fla. 1990) (same); Torrez v. Torrez 
(In re Torrez), 63 B.R. 651 (9th Cir. BAP 1986) (debtor’s 
pre-petition transfer of property to his parents was not 
fraudulent, where title was held in son’s name only to 
assist parents in defrauding the Lower Tule River 
Irrigation District).
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Nor do any of these cases engage in any meaningful 
analysis of the property law of the states in which they 
were decided.7 Notably, those authorities that do 
meaningfully analyze applicable state property law often 
reject the theory that no fraudulent transfer occurred 
because the debtor held only bare legal title. See, e.g., In 
re Kirchner, 372 B.R. 459, 463–65 (Bankr.W.D.Wis. 
2007) (although debtor’s parents had supplied the funds to 
purchase property held in debtor’s name, application of 
Wisconsin property law required the court to find that 
debtor held title to the property and that debtor’s transfer 
of the property to his parents was avoidable).
 
Applying relevant Texas law, the Court finds no merit to 
Defendant’s theory that he reacquired an equitable 
interest in the Properties at some point subsequent to 
execution of the 2007 Deeds. Defendant’s theory is 
predicated upon an alleged oral contract between 
Defendant and the Debtor, under which the Debtor would 
make additional unspecified payments for the Properties 
after receiving her inheritance.
 
*11 Under the doctrine of estoppel by deed, no evidence 
of the alleged oral agreement is admissible: “The rule has 
been announced and applied many times in this state that 
when consideration expressed in a deed or other contract 
is contractual and there is no allegation of fraud, accident 
or mistake, parol evidence is not admissible to contradict 
or vary the consideration so expressed, if the result would 
be to change or defeat the legal operation and effect of the 
instrument.” Kidd v. Young, 190 S.W.2d 65 (Tex. 1945). 
As discussed previously, Defendant’s allegations that the 
deed was tainted by fraud, undue influence, and mistake 
are now time-barred. Therefore, the 2007 Deeds must be 
given full force and effect.
 

D. Defendant’s Theory that the 2007 Deeds Must Be 
Rescinded Based Upon Failure of Consideration is 
Contrary to Texas Law

Defendant contends that the 2007 Deeds must be 
rescinded based upon “a total want of consideration.” 
Defendant’s Original Answer and Counterclaim [Doc. 
No. 15] at ¶ 43. Under Texas law, “a mere want of 
consideration is not ground for avoidance of an executed 
deed. In addition to lack of consideration, fraud or undue 
influence in obtaining the instrument must also appear.” 
Uriarte v. Petro, 606 S.W.2d 22, 24 (Tex.Civ.App.1980). 
Defendant’s claims for relief based upon fraud and undue 
influence are time-barred. Defendant’s counterclaim for 
rescission based upon lack of consideration fails.
 

E. The 2011 Deed Effected an Intentionally Fraudulent 
Transfer Avoidable Under § 544(b) Applying CCP § 
3439.04

Section 544(b)(1) permits the trustee to “avoid any 
transfer of an interest of the debtor in property ... that is 
voidable under applicable law by a creditor holding an 
unsecured claim that is allowable under section 502 of 
this title or that is not allowable only under section 502(e) 
of this title.” The “applicable law” in this case is CCP § 
3439.04, California’s implementation of the Uniform 
Fraudulent Transfer Act,8 which provides:

(a) A transfer made or obligation incurred by a debtor 
is fraudulent as to a creditor, whether the creditor’s 
claim arose before or after the transfer was made or the 
obligation was incurred, if the debtor made the transfer 
or incurred the obligation as follows:

(1) With actual intent to hinder, delay, or defraud 
any creditor of the debtor.

(2) Without receiving a reasonably equivalent value 
in exchange for the transfer or obligation, and the 
debtor either:

(A) Was engaged or was about to engage in a 
business or a transaction for which the remaining 
assets of the debtor were unreasonably small in 
relation to the business or transaction.

(B) Intended to incur, or believed or reasonably 
should have believed that he or she would incur, 
debts beyond his or her ability to pay as they became 
due.

(b) In determining actual intent under paragraph (1) of 
subdivision (a), consideration may be given, among 
other factors, to any or all of the following:

(1) Whether the transfer or obligation was to an 
insider.

(2) Whether the debtor retained possession or control 
of the property transferred after the transfer.

(3) Whether the transfer or obligation was disclosed 
or concealed.

(4) Whether before the transfer was made or 
obligation was incurred, the debtor had been sued or 
threatened with suit.
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(5) Whether the transfer was of substantially all the 
debtor’s assets.

(6) Whether the debtor absconded.

(7) Whether the debtor removed or concealed assets.

(8) Whether the value of the consideration received 
by the debtor was reasonably equivalent to the value 
of the asset transferred or the amount of the 
obligation incurred.

(9) Whether the debtor was insolvent or became 
insolvent shortly after the transfer was made or the 
obligation was incurred.

*12 (10) Whether the transfer occurred shortly 
before or shortly after a substantial debt was 
incurred.

(11) Whether the debtor transferred the essential 
assets of the business to a lienholder who transferred 
the assets to an insider of the debtor.

 
The Trustee has identified three unsecured creditors with 
allowable claims against the Debtor’s bankruptcy estate. 
Part II, Undisputed Facts, at 11 14–17. Therefore, the 
Trustee has standing to seek avoidance under § 544(b).
 
Here, the evidence establishes that the Debtor executed 
the 2011 Deed, transferring the Properties to the 
Defendant, “[w]ith actual intent to hinder, delay, or 
defraud” creditors. Multiple badges of fraud are present. 
The transfer was made to an insider, the Debtor’s brother. 
Id. at ¶ 3. Debtor did not disclose the transfer as required 
by questions on Debtor’s Statement of Financial Affairs. 
Id. at ¶¶ 11–12. Debtor was embroiled in litigation at the 
time the transfer was made. Id. at ¶¶ 7–8. The transfers 
constituted a transfer of substantially all of the Debtor’s 
assets. In 2011, the tax-appraised value of the Properties 
was $574,707.9 In her amended schedules, Debtor lists 
assets of only $104,784.92 ($82,930.93 in real property 
and $21,853.99 in personal property). Id. at ¶ 13. The 
Debtor was insolvent at the time the 2011 Deed was 
executed. Id. at ¶ 18.
 

F. The 2011 Deed Effected an Intentionally Fraudulent 
Transfer Avoidable Under § 548(a)(1)(A)
Section 548(a)(1)(A) provides: “The trustee may avoid 
any transfer ... of an interest of the debtor in property ... 
that was made or incurred on or within 2 years before the 
date of the filing of the petition, if the debtor voluntarily 
or involuntarily made such transfer ... with actual intent to 
hinder, delay, or defraud any entity to which the debtor 

was or became, on or after the date that such transfer was 
made ... indebted.”
 
Because “it is often impracticable, on direct evidence, to 
demonstrate an actual intent to hinder, delay or defraud 
creditors,” courts “frequently infer fraudulent intent from 
the circumstances surrounding the transfer, taking 
particular note of certain recognized indicia or badges of 
fraud.” Acequia, Inc. v. Clinton (In re Acequia, Inc.), 34 
F.3d 800, 805 (9th Cir. 1994). Those badges of fraud 
include “(1) actual or threatened litigation against the 
debtor; (2) a purported transfer of all or substantially all 
of the debtor’s property; (3) insolvency or other 
unmanageable indebtedness on the part of the debtor; (4) 
a special relationship between the debtor and the 
transferee; and, after the transfer, (5) retention by the 
debtor of the property involved in the putative transfer.” 
Id.
 
*13 As discussed previously, multiple badges of fraud are 
present. Debtor was involved in litigation at the time of 
the transfer; the transfer was of a significant amount of 
Debtor’s property; the Debtor became insolvent after the 
transfer; and the transfer was to Debtor’s brother. The 
transfer was intentionally fraudulent under § 
548(a)(1)(A).
 

G. The 2011 Deed Effected a Constructively Fraudulent 
Transfer Avoidable Under § 548(a)(1)(B) and Under § 
544(b) Applying CCP § 3439.05

Section 548(a)(1)(B) permits the trustee to avoid a 
transfer if the Debtor “received less than a reasonably 
equivalent value in exchange for such transfer” and if the 
Debtor:

1. was insolvent on the date that such transfer was 
made ... or became insolvent as a result of such 
transfer ...; [or]

2. intended to incur, or believed that the debtor 
would incur, debts that would be beyond the debtor’s 
ability to pay as such debtors matured.

 
Section 544(b) permits the trustee to avoid transfers of the 
debtor under applicable state law. CCP § 3439.05, which 
is substantially identical to § 548(a)(1)(B), provides that a 
“transfer made ... by a debtor is fraudulent as to a creditor 
whose claim arose before the transfer was made ... if the 
debtor made the transfer ... without receiving reasonably 
equivalent value in exchange for the transfer ... and the 
debtor was insolvent at that time or the debtor became 
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insolvent as a result of the transfer.”
 
The Debtor did not receive reasonably equivalent value 
for the Properties. The Properties were transferred to 
Defendant for $10. At the time the of the 2011 transfer, 
the tax-appraised value of the 610 Dresher Property was 
$435,000; the tax-appraised value of the 614 Dresher 
Property was $139,707. Part II, Undisputed Facts, at ¶¶ 
19–20. The Debtor became insolvent subsequent to the 
transfers. Id. at ¶ 18. The transfers are avoidable under §§ 
548(a)(1)(B) and 544(b) by means of CCP § 3439.05.
 

H. Defendant’s Counterclaim for Improvements Fails 
Under §§ 548(c), 550(e), 553, CCP § 3439.08, and Texas 
Property Code § 22.01 Because Defendant Was Not a 
Good Faith Transferee

Defendant seeks “declaratory relief that he is entitled to 
the value of all improvements he [sic] is made to the 
subject property and all taxes and other expenses he has 
paid for the benefit of the subject property and that 
judgment be entered accordingly.” Answer and 
Counterclaim ¶ 44. Defendant does not cite any statutory 
basis for his counterclaim. The Court finds that the 
counterclaim fails, whether it is construed under §§ 
548(c), 550(e), 553, CCP § 3439.08(d), or Texas Property 
Code § 22.021(a).
 
Section 548(c) provides that a transferee “that takes for 
value and in good faith has a lien on or may retain any 
interest transferred ... to the extent that such transferee or 
obligee gave value to the debtor in exchange for such 
transfer or obligation.” Section 550(e) gives a “good faith 
transferee” a “lien on the property recovered [by the 
trustee] to secure the lesser of (A) the cost, to such 
transferee, of any improvement made after the transfer, 
less the amount of any profit realized by or accruing to 
such transferee from such property; and (B) any increase 
in the value of such property as a result of such 
improvement, of the property transferred.” CCP § 
3439.08(d) provides:

Notwithstanding voidability of a transfer or an 
obligation under this chapter, a good faith transferee or 
obligee is entitled, to the extent of the value given the 
debtor for the transfer or obligation, to the following:

*14 (1) A lien on or a right to retain any interest in 
the asset transferred.

(2) Enforcement of any obligation incurred.

(3) A reduction in the amount of the liability on the 
judgment.

 
Texas Property Code § 22.021(a) provides a claim to 
recover the value of improvements to land, but only if the 
land is possessed in “good faith.”
 
The counterclaim fails under all these statutes because the 
2011 transfer was not in good faith. “Even if the 
transferee gave reasonably equivalent value in exchange 
for the transfer ..., the transferee may not recover such 
value if the exchange was not in good faith because good 
faith is ‘indispensable’ for the transferee who would 
recover any value given pursuant to 11 U.S.C. § 548(c).” 
Hayes v. Palm Seedlings Partners (In re Agric. Research 
& Tech. Grp., Inc.), 916 F.2d 528, 535 (9th Cir. 1990). To 
determine whether a transfer was in good faith, courts 
“look to what the transferee objectively ‘knew or should 
have known’ ... rather than examining what the transferee 
actually knew from a subjective standpoint.” Id. at 536. 
Good faith is not present “if the circumstances would 
place a reasonable person on inquiry of a debtor’s 
fraudulent purpose, and a diligent inquiry would have 
discovered the fraudulent purpose.” Id.
 
Had Defendant conducted a diligent inquiry, he would 
have been aware that a judgment in excess of $2.6 million 
had been rendered against a co-defendant of the Debtor in 
the Doctor Creditor Action. He also would have been 
aware that the trial had shifted to a phase to determine 
whether Debtor would be jointly and severally liable for 
the judgment. These circumstances would place a 
reasonable person on notice of the Debtor’s fraudulent 
purpose in transferring the Properties. Because good faith 
is determined based on what the transferee objectively 
should have known, it is not necessary for the Court to 
make findings as to Defendant’s subjective state of mind. 
The fact that Defendant should have been aware of 
Debtor’s fraudulent purpose supports a finding that 
Defendant was not a good-faith transferee. Good faith is a 
prerequisite to defenses under §§ 548(c), 550(e), CCP 
3439.08(d), and Texas Property Code § 22.01. 
Defendant’s lack of good faith dooms these defenses.
 
To the extent the counterclaim is construed as a claim for 
setoff under § 553, the counterclaim fails. Property 
recovered by the Trustee as a fraudulent conveyance 
“cannot be offset against or exchanged for a general 
unsecured claim.” Wyle v. Rider (In re United Energy 
Corp)., 944 F.2d 589, 597 (9th Cir. 1991).
 

I. Defendant’s Affirmative Defenses of Estoppel and the 
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Statute of Limitations Fail

Defendant asserts that the Trustee is estopped from 
asserting the claims stated in the Complaint, but provides 
no basis for the estoppel. There is no privity between a 
debtor and a trustee upon which a claim of estoppel could 
be based. Shuman v. McDonald (In re Shuman), 78 B.R. 
254, 256 (9th Cir. BAP 1987).
 
The Complaint is not barred by the statute of limitations. 
The Complaint was filed on January 4, 2013; the 
challenged transfer occurred on June 7, 2011. The 
Complaint was filed within the two-year period required 
by § 548 and within the four-year period required under 
California’s implementation of the Uniform Fraudulent 
Transfer Act.
 

V. Conclusion
*15 The Trustee is entitled to summary judgment on the 
following claims for relief:

1) Recovery of an intentionally fraudulent transfer 
pursuant to § 544(b) applying California Code of 
Civil Procedure (“CCP”) § 3439.04;

2) Recovery of a constructively fraudulent transfer 
pursuant to § 544(b) applying CCP § 3439.05;

3) Recovery of an intentionally fraudulent transfer 
pursuant to § 548(a)(1)(A);

4) Recovery of a constructively fraudulent transfer 
pursuant to § 548(a)(1)(B); and

5) Recovery of the Properties, or the value thereof, 
pursuant to § 550(a).

 
The Trustee is entitled to summary judgment barring each 
of Defendant’s affirmative defenses and counterclaims.
 

All Citations

Not Reported in B.R. Rptr., 2015 WL 5749794

Footnotes

1 The pleadings in related adversary proceedings 2:13–ap–01007–ER and 2:13–ap–01008–ER are substantially identical. Adv. No. 
2:13–ap–01007–ER pertains to property located at 610 Dresher Drive, Spring, Texas 77373; Adv. No. 2:13–ap–01008–ER pertains 
to property located at 614 Dresher Drive, Spring, Texas 77373. The properties are contiguous parcels that were transferred through 
the same series of transactions. The only material difference between the adversaries is the identity of the property. To simplify the 
record, the Court disposes of the two motions for summary judgment in this single ruling, which will be docketed in both cases. All 
references to the record refer to documents filed in 2:13–ap–01007–ER, unless otherwise indicated. See note 3 for a complete 
listing of all pleadings considered by the Court in ruling upon the motion.

2 Unless otherwise indicated, all statutory citations are to the Bankruptcy Code, 11 U.S.C. §§ 101–1532.

3 The Court has considered the following pleadings in determining the motion:
1) Filed in Adv. No. 2:13–ap–01007–ER (see note 1):

a) Pleadings Pertaining to Trustee’s Motion for Summary Judgment:
i) Plaintiff’s Motion for Summary Judgment or, in the Alternative, Partial Summary Adjudication (“Motion for Summary 
Judgment”) [Doc. No. 97]

(1) Notice of Motion Re: Plaintiff’s Motion for Summary Judgment [Doc. No. 98]
(2) Plaintiff’s Request for Judicial Notice Re: Motion for Summary Judgment (“RJN”) [Doc. No. 99]
(3) Declaration of David J. Richardson in Support of Plaintiff’s Motion for Summary Judgment [Doc. No. 100]
(4) Plaintiff’s Statement of Uncontroverted Facts and Conclusions of Law Re: Motion for Summary Judgment [Doc. No. 101]
(5) Appendix of Texas Case Law [Doc. No. 102]

ii) Defendant’s Opposition to Plaintiff’s Motion for Summary Judgment [Doc. No. 109]
iii) Plaintiff’s Reply Brief in Support of Motion for Summary Judgment [Doc. No. 110]

b) Related Pleadings Considered by the Court in Determining the Trustee’s Motion for Summary Judgment:
i) Complaint for Avoidance and Recovery of Fraudulent Conveyances Pursuant to 11 U.S.C. §§ 544, 548 and 550 [Doc. 
No. 1]
ii) Defendant’s Original Answer and Counterclaim (“Answer and Counterclaim”) [Doc. No. 15]
iii) Joint Pre–Trial Statement [Doc. No. 71]
iv) Motion for (1) Leave to Amend Affirmative Defenses in Answer to Cross–Complaint; and (2) To Amend Pre–Trial 
Statement [Doc. No. 82] (Exhibit A contains Plaintiff’s amended complaint, which the Court subsequently deemed to have 
been filed, Doc. Nos. 95 and 105)
v) [Defendant Miguel Popovich’s] Motion to Amend Answer and Counterclaim (“Motion to Amend”) [Doc. No. 116]

Case 2:19-ap-01382-SK    Doc 229-2    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Appendix     Page 238 of 525



In re Hunt, Not Reported in B.R. Rptr. (2015)

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 12

(1) Notice of Motion to Amend Answer and Counterclaim [Doc. No. 117]
(2) Amended Notice of Hearing Re: Motion to Amend Answer and Counter–Claim [Doc. No. 126]

vi) Plaintiff’s Opposition to Defendant’s Motion for Leave to Amend Answer and Counterclaim [Doc. No. 122]
(1) Plaintiff’s Request for Judicial Notice in Support of Opposition to Defendant’s Motion for Leave to Amend Answer and 
Counterclaim [Doc. No. 123]
(2) Plaintiff’s Appendix of Texas Case Law in Support of Opposition to Defendant’s Motion for Leave to Amend Answer and 
Counterclaim [Doc. No. 124]

vii) Reply to Opposition to Motion to Amend Answer and Counterclaim [Doc. No. 125]
viii) Ruling Denying Plaintiff’s Motion for Leave to Amend [Doc. No. 127]
ix) In addition to the pleadings listed above, the Court also considered the pleadings listed in note 6, infra, but only for the 
purpose of establishing that Defendant’s claim for rescission based upon fraud, undue influence, and mistake was raised for 
the very first time in opposition to the Motion for Summary Judgment.

2) Filed in Adv. No. 2:13–ap–01008–ER (see note 1):
a) Pleadings Pertaining to Trustee’s Motion for Summary Judgment:

i) Plaintiff’s Motion for Summary Judgment or, in the Alternative, Partial Summary Adjudication (“Motion”) [Doc. No. 97]
(1) Declaration of David J. Richardson in Support of Plaintiff’s Motion for Summary Judgment [Doc. No. 100]
(2) Request for Judicial Notice [Doc. No. 99]
(3) Plaintiff’s Statement of Uncontroverted Facts and Conclusions of Law Re: Motion for Summary Judgment [Doc. No.101]
(4) Appendix of Texas Case Law Filed in Support of Plaintiff’s Motion for Summary Judgment [Doc. No. 102]

ii) Defendant’s Opposition to Plaintiff’s Motion for Summary Judgment [Doc. No. 110]
iii) Plaintiff’s Reply Brief in Support of Motion for Summary Judgment [Doc. No. 111]

b) Related Pleadings Considered by the Court in Determining the Trustee’s Motion for Summary Judgment:
i) Complaint for Avoidance and Recovery of Fraudulent Conveyances Pursuant to 11 U.S.C. §§ 544, 548, and 550 [Doc. 
No. 1]
ii) Defendant’s Original Answer and Counterclaim [Doc. No. 16]
iii) Joint Pre–Trial Statement [Doc. No. 70]
iv) Motion to Amend Answer and Counterclaim [Doc. No. 116]

(1) Notice of Motion to Amend Answer and Counterclaim [Doc. No. 117]
(2) Amended Notice of Hearing Re: Motion to Amend Answer and Counterclaim [Doc. No. 125]

v) Plaintiff’s Opposition to Defendant’s Motion for Leave to Amend Answer and Counterclaim [Doc. No. 121]
(1) Plaintiff’s Request for Judicial Notice in Support of Opposition to Defendant’s Motion for Leave to Amend Answer and 
Counterclaim [Doc. No. 122]
(2) Plaintiff’s Appendix of Texas Case Law in Support of Opposition to Defendant’s Motion for Leave to Amend Answer and 
Counterclaim [Doc. No. 123]
(3) Reply to Opposition to Motion to Amend Answer and Counterclaim [Doc. No. 124]
vi) In addition to the pleadings listed above, the Court also considered the pleadings listed in note 6, infra, but only for the 
purpose of establishing that Defendant’s claim for rescission based upon fraud, undue influence, and mistake was raised for 
the very first time in opposition to the Motion for Summary Judgment.

4 The Debtor’s name is “Peli Popovich Hunt,” not “Peli Lurdes Hunt.” The reason for the discrepancy in the deed is unclear from the 
record. All parties agree that “Peli Popovich Hunt” and “Peli Lurdes Hunt” are the same person. Pre–Trial Statement, Admitted 
Fact No. 9.

5 The record establishes that Defendant was aware of the fraud, undue influence, or mistake sometime before the June 1, 2011 
transfer of the Properties from Debtor to Defendant. However, the record does not reflect the exact date upon which Defendant 
became aware of these facts. That date is immaterial given that the claims are time-barred in any event.

6 The Court has conducted a thorough review of the dockets of both adversary proceedings. None of the following pleadings, all 
filed by Defendant prior to the July 1, 2015 opposition to the Trustee’s motion for summary judgment, contain any mention of a 
claim for rescission based upon fraud, undue influence, or mutual mistake. Documents filed in Adv. No. 2:13–ap–01007–ER:

1. Defendant’s Motion for Summary Judgment [Doc. No. 37]
2. Defendant Miguel Popovich’s Separate Statement of Uncontroverted Facts and Conclusions of Law in Support of its 
Motion for Summary Judgment [Doc. No. 38]
3. Joint Pre–Trial Statement [Doc. No. 71]
4. Motion for Jury Trial [Doc. No. 75]
5. Reply to Opposition to Motion for Jury Trial [Doc. No. 80]
6. Opposition to Plaintiff’s Motion for (1) Leave to Amend Affirmative Defenses in Answer to Cross–Complaint; and (2) To 
Amend Pre–Trial Statement [Doc. No. 91]
7. Amended Opposition to Plaintiff’s Motion for (1) Leave to Amend Affirmative Defenses in Answer to Cross–Complaint; 
and (2) To Amend Pre–Trial Statement [Doc. No. 92]
8. Withdrawal of Opposition to Plaintiff’s Motion for (1) Leave to Amend Affirmative Defenses in Answer to 
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Cross–Complaint; and (2) To Amend Pre–Trial Statement [Doc. No. 93]
9. Amended Joint Pre–Trial Statement [Doc. No. 108]

Documents filed in Adv. No. 2:13–ap–01008–ER:
1. Defendant’s Motion for Summary Judgment [Doc. No. 38]
2. Defendant Miguel Popovich’s Separate Statement of Uncontroverted Facts and Conclusions of Law in Support of its 
Motion for Summary Judgment [Doc. No. 39]
3. Joint Pre–Trial Statement [Doc. No. 70]
4. Motion for Jury Trial [Doc. No. 75]
5. Reply to Opposition to Motion for Jury Trial [Doc. No. 80]
6. Opposition to Plaintiff’s Motion for (1)(1) Leave to Amend Affirmative Defenses in Answer to Cross–Complaint; and (2) 
To Amend Pre–Trial Statement [Doc. No. 91]
7. Amended Opposition to Plaintiff’s Motion for (1) Leave to Amend Affirmative Defenses in Answer to Cross–Complaint; 
and (2) To Amend Pre–Trial Statement [Doc. No. 92]
8. Withdrawal of Opposition to Plaintiff’s Motion for (1) Leave to Amend Affirmative Defenses in Answer to 
Cross–Complaint; and (2) To Amend Pre–Trial Statement [Doc. No. 93]
9. Amended Joint Pre–Trial Statement [Doc. No. 109]

7 Kramer v. Chin (In re Chin), 492 B.R. 177 (Bankr.E.D.N.Y. 2013), cited by Defendant, does contain extensive analysis of New 
York fraudulent conveyance law—though it contains no meaningful discussion of how New York property law could result in a 
debtor having only bare legal title to the property at issue. However, the Chin court’s ruling did not rely upon a determination as to 
whether or not Debtor held bare legal title. Instead, the ruling in Debtor’s favor stemmed from the Trustee’s failure to provide the 
necessary evidence to support the Trustee’s causes of action. For example, the Trustee’s unjust enrichment theory failed because 
the Trustee submitted no evidence showing that the Debtor’s retention of the property “would be unjust,” as required by New York 
law. 492 B.R. at 125. The Trustee’s state law fraudulent conveyance cause of action failed because there was no evidence that the 
Debtor was insolvent at the time of the transfer. Id. at 132. (By contrast, in the present case there is no dispute that the Debtor was 
insolvent at the time of the transfer.)

8 Although the Properties are located in Texas, California law applies for purposes of determining whether the transfer is avoidable. 
The Trustee’s § 544(b) strong-arm powers are asserted on behalf of creditors located in California. Because the Debtor lives in 
California, those creditors could have sought to avoid the transfers under California law, but for the fact that the Trustee acquired 
their avoidance rights upon the filing of the bankruptcy.

9 The 610 Dresher Property was appraised at $435,000 by Harris County taxing authorities. The 614 Dresher Property was appraised 
at $139,707 by Harris County taxing authorities. See Part II.D., Undisputed Facts at ¶¶ 19–20. Tax assessments are admissible to 
prove the value of real property. Christopher Phelps & Assocs. LLC v. Galloway, 492 F.3d 532, 542 (4th Cir. 2007).

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Appeal from the United States Bankruptcy Court for the 
Central District of California, Honorable Theodor C. 
Albert, Bankruptcy Judge, Presiding.

Attorneys and Law Firms

Allan Leguay of the Law Offices of Allan Leguay, argued 
on behalf of Appellant Peter David Kempf.

Frank T. Pepler of DLA Piper (US), LLP, argued on 
behalf of Appellee Hitachi Capital America Corporation.

Before CASE2, PAPPAS, and MARKELL, Bankruptcy 
Judges.

MEMORANDUM1

*1 In this appeal, Debtor/Appellant Peter David Kempf 
(“Kempf”) argues that: (1) the bankruptcy court erred in 
deciding that Creditor/Appellee Hitachi Capital America 
Corporation’s (“Hitachi”) amended complaint (the “First 
Amended Complaint”), on which trial was held, related 
back to its initial complaint that initiated the action (the 
“Original Complaint”); (2) this Panel should review the 
bankruptcy court’s factual findings de novo; and (3) the 
bankruptcy court erred in concluding that Hitachi 

reasonably relied on Kempf’s fraudulent financial 
statement in extending credit to Kempf’s business, 
CardioCura Capital West, LLC (“CardioCura”), thereby 
excepting Hitachi’s claim based on Kempf’s guaranty 
from discharge under section 523(a)(2)(B) of the 
Bankruptcy Code3. For the reasons below, we AFFIRM.
 

I. Facts

Kempf was the principal and owner of CardioCura, a 
start-up mobile CT business, and Hitachi is an equipment 
lessor. In January 2006, CardioCura, through Kempf, 
signed a $1,400,000 lease financing proposal for a mobile 
Phillips CT device that included a proposed limited 
personal guaranty from Kempf (the “Guaranty”).
 
In February 2006, Hitachi prepared a transaction analysis 
that analyzed CardioCura’s: (1) feasibility; (2) working 
capital, including Kempf’s $300,000 contribution; (3) 
projected gross and net revenue; (4) risks; and (5) credit 
enhancements, including Kempf’s $600,000 Guaranty 
(later increased to $736,538). Kempf also provided 
Hitachi with his and his wife’s: (1) 2003 and 2004 joint 
tax returns; and (2) a joint personal financial statement 
(the “Financial Statement”), that indicated the Kempfs’ 
net worth to be $4,207,084, including a $2,699,188 
investment known as the Angel Trust (the “Trust”). While 
the tax returns suggest that Kempf’s wife is the sole 
beneficiary of the Trust, no such reference is made on the 
Financial Statement. It was undisputed at trial that Kempf 
had no right of access to the assets of, or income from, the 
Trust.
 
Hitachi lent CardioCura $1,440,000 on March 16, 2006 
(the “Loan”), and CardioCura executed a master 
equipment lease (the “Lease”) on March 22, 2006. The 
Lease went into default in August 2007, and Hitachi 
obtained a California state court judgment against 
CardioCura for $1,410,635.37 and Kempf for $736,538.
 
Kempf filed his Chapter 7 petition on July 7, 2009; his 
schedules made no reference to the Trust. Hitachi timely 
filed an adversary proceeding to determine the state court 
judgment’s dischargeability.
 
In its Original Complaint, Hitachi relied on section 
523(a)(2)(A), claiming that Kempf obtained the Loan 
through fraud. Hitachi’s First Amended Complaint, filed 
December 31, 2009, included a second claim for relief 
based on section 523(a)(2)(B), claiming that Kempf 
obtained the Loan through use of a false financial 
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statement. Hitachi argued that Kempf knowingly 
misrepresented his net worth because he knew that he 
held no interest in the Trust, which constituted a major 
percentage of his purported net worth. Kempf filed a 
motion to dismiss the First Amended Complaint arguing 
that it did not relate back to the Original Complaint under 
Civil Rule 15, incorporated in Rule 7015, and therefore 
was untimely. The bankruptcy court denied the motion.
 
*2 At trial, the bankruptcy court found that Kempf knew 
that neither Kempf nor the community had an interest in 
the Trust and that including it in the Financial Statement 
was a false representation that he and the community did 
have such an interest. The bankruptcy court noted that 
Kempf was a sophisticated businessman and knew that it 
was highly unlikely that Hitachi would lend him capital 
for a start-up business if he did not include the Trust as 
part of his net worth. It also noted that no evidence was 
presented to suggest that the issue was “red-flagged” for 
review regarding Kempf’s Financial Statement. The 
bankruptcy court found that: (1) the Financial Statement 
as written was materially false; (2) Kempf had a duty to 
make the status of the Trust clear; (3) Kempf intended to 
deceive Hitachi when he prepared and submitted the 
Financial Statement, which showed a higher net worth 
than in reality; and (4) Hitachi reasonably relied on 
Kempf’s Financial Statement in extending credit to him. 
The bankruptcy court entered judgment in favor of 
Hitachi on June 9, 2011, holding Hitachi’s state court 
judgment against Kempf non-dischargeable under section 
523(a)(2)(B). Kempf filed a timely appeal from the 
judgment on June 21, 2011.
 

II. Jurisdiction

The bankruptcy court had jurisdiction over this core 
proceeding pursuant to 28 U.S.C. §§ 1334 and 
157(b)(1)(I). This Panel has appellate jurisdiction 
pursuant to 28 U.S.C. § 158.
 

III. Issues

Did Hitachi’s First Amended Complaint relate back to the 
facts alleged in its Original Complaint under Civil Rule 
15, as made applicable by Rule 7015?
 
What standard of review should the Panel apply to the 
factual findings in this case?
 

Did Hitachi reasonably rely on Kempf’s fraudulent 
financial statement as required under section 
523(a)(2)(B)?
 

IV. Standards of Review

We review a bankruptcy court’s statutory construction 
and conclusions of law, including interpretation of 
Bankruptcy Code provisions, de novo. Einstein/Noah 
Bagel Corp. v. Smith (In re BCE W., L.P.), 319 F.3d 1166, 
1170 (9th Cir.2003); see Hoopai v. Countrywide Home 
Loans, Inc. (In re Hoopai), 369 B.R. 506, 509 (9th 
Cir.BAP2007), aff’d in part, vacated in part, rev’d in 
part, 581 F.3d 1090 (9th Cir.2009); USAA Fed. Sav. Bank 
v. Thacker (In re Taylor), 599 F.3d 880, 887–88 (9th 
Cir.2010).
 
We review the bankruptcy court’s factual findings, 
including a finding that a creditor reasonably relied upon 
false financial statements, under the clearly erroneous 
standard. Fed. R. Bankr.P. 8013; see Hughes v. Lawson 
(In re Lawson), 122 F.3d 1237, 1240 (9th Cir.1997); 
Hansen v. Moore (In re Hansen), 368 B.R. 868, 875 (9th 
Cir.BAP2007); Candland v. Ins. Co. of N. Am. (In re 
Candland), 90 F.3d 1466, 1469 (9th Cir.1996); see also 
Mendez v. Salven (In re Mendez), 367 B.R. 109, 113 (9th 
Cir.BAP2007); Clear Channel Outdoor, Inc. v. Knupfer 
(In re PW, LLC), 391 B.R. 25, 32 (9th Cir.BAP2008). A 
factual finding is clearly erroneous if the appellate court, 
after reviewing the record, has a firm and definite 
conviction that a mistake has been committed. Anderson 
v. City of Bessemer City, N.C., 470 U.S. 564, 573–74 
(1985); see Mendez, 367 B.R. at 113. If two views of the 
evidence are possible, the trial judge’s choice between 
them cannot be clearly erroneous. Anderson, 470 U.S. at 
573–75; see Hansen, 368 B.R. at 874–75.
 
*3 Whether an amended complaint relates back to the 
date of the original under Civil Rule 15 is a legal question 
that is reviewed de novo. Dominguez v. Miller (In re 
Dominguez), 51 F.3d 1502, 1509–10 (9th Cir.1995); see 
also Magno v. Rigsby (In re Magno), 216 B.R. 34, 37–38 
(9th Cir.BAP1997).
 

V. Discussion

A. Relation Back of Hitachi’s First Amended 
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Complaint to the Original Complaint
Kempf moved to dismiss Hitachi’s First Amended 
Complaint on the grounds that the second claim for relief 
did not relate back to the Original Complaint and 
therefore was time-barred under Rule 4007(c). He 
claimed that the First Amended Complaint did not arise 
out of the same conduct, transaction, or occurrence set 
forth in the Original Complaint because it “outlined a new 
set of facts and legal theories involving a previously 
unmentioned Angel Trust ... and completely new 
allegations under Section 523(a)(2)(B) of the Bankruptcy 
Code.” Aplt ER p. 28.
 
Hitachi argued that its Original and First Amended 
Complaints both relate to Kempf’s intentional, willful, 
wanton, and/or negligent signing of the Lease and 
Guaranty with no intent to repay the Loan. It argued that 
Counts I and II both arise out of the same underlying 
Loan transaction to CardioCura and Kempf’s inducement 
of Hitachi to enter into the Loan by fraud. Additionally, 
Hitachi noted that it only discovered evidence relating to 
Count II after Kempf admitted in his adversary 
proceeding deposition to having no property rights in the 
Trust. Therefore, Hitachi claimed that it was 
“disingenuous for Debtor to claim that Hitachi’s further 
allegations of fraud, which Debtor concealed from 
Hitachi ... prejudices this bankruptcy discharge.” Aple. 
ER 232 (emphasis in original). The bankruptcy court 
denied Kempf’s motion.
 
An amendment to a pleading relates back to the date of 
the original pleading when it asserts a claim or defense 
that arose out of the same conduct, transaction, or 
occurrence set out in the original. See Fed.R.Civ.P. 
15(c)(1)(B); Fed. R. Bankr.P. 7015. This link will be 
found when the claim to be added is likely to be proven 
by the same kind of evidence that would be used to 
support the original pleading. Magno, 216 B.R. at 39; see 
Dominguez, 51 F.3d at 1510. The relation back doctrine is 
liberally applied, and its basic criterion is whether the 
original complaint gave the defendant enough notice of 
the nature of the plaintiff’s claim so that he should not 
have been surprised by the amplification of the 
allegations. Santamarina v. Sears, Roebuck & Co., 466 
F.3d 570, 573 (7th Cir.2006); see Miller v. Am. Heavy Lift 
Shipping, 231 F.3d 242, 248 (6th Cir.2009); Tiller v. Atl. 
Coast line R. Co., 323 U.S. 574, 581 (1945); Rural Fire 
Prot. Co. v. Hepp, 366 F.2d 355, 362 (9th Cir.1966). 
Thus, if one can fairly perceive some relationship 
between what was pleaded in the original and amended 
complaints, the amended complaint will relate back. 
Gelling v. Dean (In re Dean), 11 B.R. 542, 545 (9th 
Cir.BAP1981).
 

*4 Hitachi’s Original Complaint alleged fraud and 
misrepresentation under section 523(a)(2)(A) relating to 
Kempf’s promise to pay his Guaranty. The First Amended 
Complaint added allegations under section 523(a)(2)(B) 
stating that Kempf fraudulently included a high asset 
entity in his Financial Statement in order to induce 
Hitachi to lend to CardioCura. While Hitachi’s First 
Amended Complaint includes an additional claim for 
relief, both complaints concern Kempf’s alleged 
fraudulent misrepresentations made to secure the Lease 
and will likely be proven by the same kind of 
evidence—the Lease, statements Kempf made to secure 
the Lease, documents relating to Lease, etc. Kempf even 
admits that “the two complaints share the fact that they 
arise out of the same [L]ease transaction.” Aplt. Br. 25.
 
Because both Hitachi’s Original and First Amended 
Complaints are based upon events and circumstances 
surrounding Kempf’s execution and delivery of the Lease 
and Guaranty with no intention of repayment, the Original 
Complaint gave Kempf enough notice about the nature of 
Hitachi’s claim so that he would not be surprised by the 
additional allegations in the First Amended Complaint. 
Thus, the bankruptcy court did not err in holding that 
Hitachi’s First Amended Complaint related back to the 
Original Complaint under Civil Rule 15(c)(1)(B).
 

B. The standard under which this Panel will review the 
bankruptcy court’s factual findings
It is a well-known rule in the federal courts generally, and 
the Ninth Circuit specifically, that findings of fact are 
reviewed on appeal under a clearly erroneous standard. 
See Lawson, 122 F.3d at 1240; Hansen, 368 B.R. at 
874–75; Candland, 90 F.3d at 1469; see also Mendez, 367 
B.R. at 113; PW, LLC, 391 B.R. at 32. Kempf contends 
that because the bankruptcy court was presented with 
uncontested facts and did not make credibility 
determinations, the facts should be reviewed de novo 
since the “evidentiary palate” here is identical to that of 
summary judgment.
 
In support of this argument, Kempf cites to In re Burdge, 
where the panel applied de novo review because the facts 
were undisputed. AT & T Universal Card Servs. v. Burdge 
(In re Burdge), 198 B.R. 773, 776 (9th Cir.BAP1996). 
The Burdge panel noted that factual findings are reviewed 
under the clearly erroneous standard and legal 
conclusions are reviewed de novo; and it concluded that 
because there were no facts in dispute, the only issue was 
a question of law to be reviewed de novo. Burdge, 198 
B.R. at 776. Burdge, therefore, does not stand for the 
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proposition that both facts and law may be reviewed de 
novo but merely reasserts the established legal rule that 
legal conclusions are reviewed de novo. Id.
 
While Kempf is correct that summary judgment 
determinations are reviewed de novo, this case is not 
remotely similar to a summary judgment case because 
there were a number of facts in dispute and credibility 
determinations were made. See Padfield v. AIG Life Ins. 
Co., 290 F.3d 1121, 1124 (9th Cir.2002); Turtle Rock 
Meadows Homeowners Ass’n. v. Slyman (In re Slyman), 
234 F.3d 1081, 1085 (9th Cir.2000).
 
*5 A review of the record reveals a number of factual 
disputes. Even with only Hitachi’s witness, Donald O. 
Link, present at trial, the trial ran for approximately five 
hours and included a thorough cross and re-cross 
examination of Mr. Link by Kempf’s counsel, which was 
quite hostile at times. During Mr. Link’s 
cross-examination, Kempf’s attorney asked whether 
CardioCura’s business plan was the reason Hitachi 
entered into the Lease and Guaranty. Mr. Link disagreed 
with this conclusion stating that Hitachi entered the Lease 
because it approved the structure of the transaction. While 
Mr. Kempf’s counsel tried to elicit from Mr. Link that the 
Trust was important for the transaction’s approval, Mr. 
Link pointed out that Kempf’s representations on his 
Financial Statement as a whole, and not necessarily only 
the representations of the Trust, were important in the 
transaction.
 
At another point in the cross-examination, Kempf’s 
attorney tried to impeach Mr. Link by arguing that he 
presented conflicting facts in his deposition as compared 
to his trial testimony regarding his exposure to the 
transaction at issue. Even the bankruptcy court noted that 
Kempf’s counsel was making “a very questionable 
assertion” from Mr. Link’s declaration, his testimony, and 
documents entered into evidence that the Trust was the 
most important element in Hitachi’s agreement to extend 
credit to CardioCura. Hr’g Tr. 53:23.
 
A simple review of the record establishes that many facts 
were in dispute and that the bankruptcy court was left 
with a number of credibility determinations after the 
cross, redirect, and re-cross examination of the only 
witness. Therefore, clearly erroneous is the correct 
standard of review with respect to the bankruptcy court’s 
factual findings.
 

C. The level of reliance required by creditors for 

section 523(a)(2)(B) non-dischargeability complaints
Kempf argues that the bankruptcy court erred by 
absolving Hitachi of any duty to make even a minimal 
inquiry or investigation, stating that reasonable reliance 
requires the application of a community standard of 
conduct. See Field v. Mans, 516 U.S. 59, 70–71 (1995). 
Hitachi argues that Kempf ignores the plethora of facts 
that demonstrate its reasonable reliance, which included: 
(1) investigating Kempf’s financial status; (2) preparing a 
transaction analysis; and (3) ordering a separate 
background report on Kempf that did not show any reason 
for alarm.
 
At trial, Hitachi based its non-dischargeability theory on 
section 523(a)(2)(B), which reads in pertinent part:

(a) A discharge under ... this title does not discharge an 
individual debtor from any debt—(2) for money, 
property, services, or an extension, renewal, or 
refinancing of credit, to the extent obtained by—(B) 
use of a statement in writing—(I) that is materially 
false; (ii) respecting the debtor’s ... financial condition; 
(iii) on which the creditor to whom the debtor is liable 
for such money, property, services, or credit reasonably 
relied; and (iv) that the debtor caused to be made or 
published with intent to deceive[.]

*6 11 U.S.C. § 523(a)(2)(B) (2010); see Field, 516 U.S. at 
64. This code section requires “reasonable reliance,” a 
term that courts can apply without additional help and is 
determined on a case-by-case basis. Candland, 90 F.3d at 
1471; Gertsch v. Johnson & Johnson (In re Gertsch), 237 
B.R. 160, 170 (9th Cir.BAP1999); Deutsche Fin. Serv. 
Corp. v. Osborne (In re Osborne), 257 B.R. 14, 21 
(Bankr.C.D.Cal.2000). When there is evidence of 
materially fraudulent statements, little investigation is 
required for a creditor to have reasonably relied on the 
debtor’s representations. Gertsch, 237 B.R. at 170; see 
Gosney v. Law (In re Gosney), 205 B.R. 418, 421 (9th 
Cir.BAP1996); Candland, 90 F.3d at 1471; La Trattoria, 
Inc. v. Lansford (In re Lansford), 822 F.2d 902, 904 (9th 
Cir.1987).
 
Lenders do not have to hire detectives before they are 
found to have reasonably relied upon the debtor’s false 
financial statements. Gertsch, 237 B.R. at 170; see, e.g., 
Candland, 90 F.3d at 1471; Ashley v. Church (In re 
Ashley), 903 F.2d 599, 604–05 (9th Cir.1990). The mere 
fact that a creditor could have performed a more thorough 
investigation or could have avoided its loss by 
independently attempting to verify the information 
contained in the debtor’s financial statement is no defense 
in a proceeding to except the debt from discharge. See 
Merch. Bank of Cal. v. Oh (In re Oh), 278 B.R. 844, 856 
(Bankr.C.D.Cal.2002).
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With respect to “red-flags,” a creditor is not entitled to 
rely on obviously false representations; but, minor clues 
of falsity in a debtor’s financial statement, which on the 
whole had a complete and reliable appearance, do not 
make a creditor’s reliance unreasonable for 
dischargeability purposes, where the statements asserted 
that debtors owned significant property which they did 
not actually own. Gosney, 205 B.R. at 420–21; Gertsch, 
237 B.R. at 170; see also Siriani v. Nw. Nat’l Ins. Co. (In 
re Siriani), 967 F.2d 302, 307 (9th Cir.1992).
 
The standard in the Ninth Circuit for “reasonable 
reliance” does not require adherence to any particular list 
of factors; rather, as Candland and Gertsch make clear, 
the bankruptcy court is to make its determination on a 
case-by-case basis in light of the totality of the 
circumstances. See Candland, 90 F.3d at 1471; Gertsch, 
237 B.R. at 170.
 
Thus, we will only reverse the bankruptcy court’s 
decision if, after reviewing the entire record, we have a 
firm and definite conviction that a mistake has been 
committed. See Anderson, 470 U.S. at 573; Mendez, 367 
B.R. at 113; see also Eugene Parks Law Corp. Defined 
Benefit Pension Plan v. Kirsh (In re Kirsh), 973 F.2d 
1454, 1456 (9th Cir.1992); Candland, 90 F.3d at 1469. If, 
however, two views of the evidence are possible, the trial 
judge’s choice between them cannot be clearly erroneous. 
Anderson, 470 U .S. at 573–75; see Hansen, 368 B.R. at 
874–75.
 
*7 There is sufficient evidence in the record upon which 
to affirm the bankruptcy court’s decision that Hitachi 
reasonably relied on Kempf’s fraudulent financial 
statements consistent with the applicable Ninth Circuit 

legal standard. In reviewing this evidence, the bankruptcy 
court found that Hitachi was deliberate and careful in 
considering whether to extend credit to Kempf, because 
of: (1) the lengthy transaction analysis it prepared; (2) the 
exchange of emails between Kempf and Hitachi; and (3) 
the background report on Kempf, which the court found 
showed little or no reason for alarm. Finally, it noted that 
there was nothing in the record to suggest that Hitachi did 
not adhere to its normal business practices. With regards 
to the Trust, the bankruptcy court found that it was not so 
obvious to discern the truth as to who owned the Trust 
because while the tax returns did indicate that Julie 
Kempf is the only owner, this information was “buried 
some 18 pages into the returns.” Aplt. ER 139. 
Furthermore, it concluded that there was no evidence to 
suggest that the tax returns were submitted for the 
purposes of verifying ownership instead of simply 
establishing historical earning capacity.
 
Thus, we affirm the bankruptcy court’s decision that 
Hitachi reasonably relied upon the financial statement in 
extending credit to CardioCura and Kempf.
 

VI. Conclusion

For the reasons set forth, the judgment of the bankruptcy 
court is AFFIRMED.
 

All Citations

Not Reported in B.R., 2012 WL 603805

Footnotes

2 Hon. Charles G. Case II, United States Bankruptcy Judge for the District of Arizona, sitting by designation.

1 This disposition is not appropriate for publication. Although it may be cited for whatever persuasive value it may have (see Fed. 
R.App. P. 32.1), it has no precedential value. See 9th Cir. BAP Rule 8013–1.

3 Unless specified otherwise, all “Chapter” and “Section” references are to the Bankruptcy Code, 11 U.S.C. §§ 101–1532, all “Rule” 
references are to the Federal Rules of Bankruptcy Procedure, Rules 1001–9037, all “Civil Rule” references are to the Federal Rules 
of Civil Procedure, 1–86, and all “Evidence Rule” references are to the Federal Rules of Evidence, Rules 101–1103.
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MEMORANDUM OPINION

ROBERT H. JACOBVITZ, United States Bankruptcy 
Judge.

*1 THIS MATTER is before the Court on the Debtor’s 
Motion to Dismiss Sierra Chemicals, L.C.’s (“Sierra 
Chemicals”) Complaint for Objection to Discharge and 
Dischargeability (“Motion to Dismiss”) filed by 
Defendant Mitchell L. Moseley. Mr. Moseley requests 
dismissal of Sierra Chemicals’ Complaint Objecting to 
Discharge (“Complaint”) under Rule 12(b)(6), 
Fed.R.Civ.P., made applicable to adversary proceedings 
by Rule 7012, Fed.R.Bankr.P., for failure to state a claim 
upon which relief can be granted.
 
Sierra Chemicals filed this adversary proceeding to seek a 
determination of nondischargeability of a debt upon 

which a judgment was issued against Mr. Moseley in 
favor of Sierra Chemicals in an action in federal district 
court. Sierra Chemicals objects under 11 U.S.C. § 727 to 
Mr. Mosley being granted a discharge. Sierra Chemicals 
also alleges that the debt in question is non-dischargeable 
under one or more of the following non-dischargeability 
provisions: 1) 11 U.S.C 523(a)(2)(A) as a debt procured 
by false pretenses, a false representation, or actual fraud; 
2) 11 U.S.C. 523(a)(2)(B) as a debt procured by a false 
writing relating to financial conditions; 3) 11 U.S.C. 
523(a)(4) as a debt procured by fraud or defalcation while 
acting in a fiduciary capacity, embezzlement, or larceny; 
4) 11 U.S.C. 523(a)(6) as a debt stemming from a willful 
and malicious injury; and 5) 11 U.S.C. 523(a)(11) as a 
debt arising from bank fraud.1 Alternatively, Sierra 
Chemicals asks this Court to dismiss Mr. Moseley’s 
Chapter 7 bankruptcy case due to his untruthfulness
 
After consideration of the Motion to Dismiss in light of 
the applicable sections of the United States Bankruptcy 
Code, 11 U.S.C. § 101 et al. (“Code”) and case law, and 
being otherwise sufficiently informed, the Court 
concludes that the Complaint fails to state a claim under 
11 U.S.C §§ 523(a)(2)(B) and 523(a)(11) but potentially 
states a claim under the remaining Code sections upon 
which Sierra Chemicals relies. The Court will, therefore, 
grant the Motion to Dismiss in part, and will deny the 
Motion to Dismiss as to Sierra Chemicals’ claims under 
§§ 523(a)(2)(A), 523(a)(4), 523(a)(6), and 727 provided 
that Sierra Chemicals amends its complaint by November 
13, 2012 to plead its claims in accordance with the 
requirements of the applicable Federal Rules of Civil 
Procedure.
 

LEGAL STANDARD FOR EVALUATING A MOTION TO 
DISMISS

A motion to dismiss for failure to state a claim is 
governed by Rule 12(b)(6), Fed.R.Civ.P, made applicable 
to adversary proceedings by Rule 7012, Fed.R.Bankr.P. 
The purpose of a motion to dismiss under Rule 12(b)(6), 
Fed.R.Civ.P is to test “the sufficiency of the allegations 
within the four corners of the complaint after taking those 
allegations as true.” Mobley v. McCormick, 40 F.3d 337, 
340 (10th Cir.1994). In evaluating a motion to dismiss 
under Rule 12(b)(6), the Court accepts as true all well 
pleaded facts and evaluates those facts in the light most 
favorable to the plaintiff. Rosenfield v. HSBC Bank, USA, 
681 F.3d 1172, 1178 (10th Cir.2012). To survive a motion 
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to dismiss under Rule 12(b)(6), Fed.R.Civ.P., the 
complaint must contain enough facts to state a cause of 
action that is “plausible on its face.” Bell Atl. Corp. v. 
Twombly, 550 U.S. 544, 570, 127 S.Ct. 1955, 1974, 167 
L.Ed.2d 929 (2007). In other words, the plaintiff must 
“nudge [his] claims across the line from conceivable to 
plausible.” Id.
 
*2 In applying this standard, the Court should look “to the 
specific allegations in the complaint to determine whether 
they plausibly support a legal claim for relief.” Pace v. 
Swerdlow, 519 F.3d 1067, 1073 (10th Cir.2008) (internal 
quotations omitted). The Court must not “weigh the 
potential evidence that the parties might present at trial” 
in order to test the sufficiency of the complaint for 
purposes of Rule 12(b)(6). Sutton v. Utah State Sch. For 
the Deaf & Blind, 173 F.3d 1226, 1236 (10th Cir.1999) 
(internal citations omitted). Nevertheless, to withstand 
dismissal, the plaintiff must sufficiently allege all facts 
necessary to support the required elements under the legal 
theory proposed. Forest Guardians v. Forsgren, 478 F.3d 
1149, 1160 (10th Cir.2007).
 
The Tenth Circuit has observed that there is some 
disagreement among Circuit Courts as to whether the new 
standard enunciated by Twombly results in a minimal 
change, or whether the new standard, in fact, requires a 
significantly higher standard of pleading. Khalik v. United 
Air Lines, 671 F.3d 1188, 1191 (10th Cir.2012) 
(comparing In re Travel Agent Comm’n Antitrust Litig., 
583 F.3d 896, 911 (6th Cir.2009) (finding that, to satisfy 
the Twombly standard, the plaintiff must plead enough 
specific facts “to raise a reasonable expectation that 
discovery will reveal evidence) with id. at 912 (Merritt, J., 
dissenting) and Tamayo v. Blagojevich, 526 F.3d 1074, 
1083 (7th Cir.2008) (stating that Twombly “did not ... 
supplant the basic notice-pleading standard)). The Tenth 
Circuit instructs that the Twombly standard is “a middle 
ground between heightened fact pleading, which is 
expressly rejected, and allowing complaints that are no 
more than labels and conclusions or a formulaic recitation 
of the elements of a cause of action, which the Court 
stated will not do.” Robbins v. Oklahoma, 519 F.3d 1242, 
1247 (10th Cir.2008) (internal quotation marks and 
citations omitted). In short, within the Tenth Circuit, the 
notice pleading requirement under “Rule 8(a)(2) still 
lives.” Khalik, 671 F.3d at 1191. With these principles in 
mind, the Court will evaluate the sufficiency of the 
Complaint in light of the Motion to Dismiss.
 

FACTUAL ALLEGATIONS CONTAINED IN THE 
COMPLAINT2

Sierra Chemicals operates an industrial cleaning business 
that removes dirt and debris from polluted aerial coolers 
called “fin-fans.” See Complaint, ¶ 8. Sierra Chemicals 
employed Mr. Moseley between September 2005 and 
January 2009. Id. at ¶¶ 8 and 9. In January 2008, Mr. 
Moseley entered into an employment contract with Sierra 
Chemicals, under which Mr. Moseley agreed to refrain 
from competing in the fin-fan cleaning business within 75 
miles of San Juan County, New Mexico for one year 
following his termination. Id. at ¶¶ 10–11. Sierra 
Chemicals alleges that roughly one year later, Mr. 
Moseley formed a competing industrial cleaning business 
and began soliciting fin-fan cleaning jobs in the San Juan 
County area. Id. at ¶ 13. On December 7, 2011, the United 
States District Court for the District of New Mexico 
entered a judgment (the “Judgment”) pursuant to an 
arbitration award in favor of Sierra Chemicals and against 
Mr. Moseley in the amount of $352,997.19. Id. at ¶ 19. 
The Complaint does not include an explanation of the 
nature of the arbitrated dispute or the grounds upon which 
the arbitrator reached the decision.
 
*3 Less than a week after the judgment was entered, Mr. 
Moseley filed a petition for relief under Chapter 7 of the 
Bankruptcy Code. Id. at ¶ 20. Sierra Chemicals alleges 
that Mr. Moseley lied to the Trustee at the Section 341(a) 
meeting of creditors and was dishonest in the completion 
of schedules and financial statements. Id. at ¶ 21. More 
specifically, Sierra Chemicals alleges that Mr. Moseley: 
(1) denied having any industrial cleaning equipment when 
he actually possessed equipment used by Sierra 
Chemicals, and (2) denied doing business under any other 
name while in fact he was doing business under the name 
of MACC Services. Id. at ¶¶ 21–25.
 

DISCUSSION

Sierra Chemicals asserts that the debt Mr. Moseley owes 
it is non-dischargeable under 11 U.S.C. §§ 523(a)(2)(A), 
523(a)(2)(B), 523(a)(4), 523(a)(6), and 523(a)(11) and 
that Mr. Moseley should be denied a discharge under 11 
U.S.C. § 727. The Complaint focuses on Mr. Moseley’s 
behavior during three time periods: (1) after Mr. Moseley 
left Sierra Chemicals’ employ; (2) during Mr. Moseley’s 
Section 341(a) meeting of creditors; and (3) for 
pre-petition behavior surrounding the alleged 
disappearance of vehicles and work equipment used by 
Sierra Chemicals.
 
The Complaint contains a single set of operative facts to 
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support all six counts under various subsections of §§ 727 
and 523(a). Based on those allegations, the Court 
concludes that Sierra Chemicals may potentially state a 
claim under 11 U.S.C. § 727 and §§ 523(a)(2)(A), (a)(4), 
and (a)(6). Because “leave to amend should be freely 
given when justice so requires,” Mr. Moseley’s Motion to 
Dismiss will denied as to those counts, provided that 
Sierra Chemicals amends the Complaint in a manner 
consistent with this opinion and as required by the 
applicable Federal Rules of Civil Procedure. See Cohen v. 
Longshore, 621 F.3d 1311, 1313 (10th Cir.2010) (internal 
citations omitted). Sierra Chemicals’ remaining claims 
under 11 U.S .C. § 523(a)(2)(B) and 523(a)(11) will be 
denied based on the alleged facts and well-established 
case law. The Court will separately address each of Sierra 
Chemicals’ claims for relief.
 

1. Dismissal is not an appropriate remedy in this 
adversary proceeding.

Sierra Chemicals asserts that the Court should dismiss the 
underlying Chapter 7 case as a result of untruthfulness in 
the completion of schedules and testimony in the Section 
341(a) meeting of creditors. Pursuant to 11 U.S.C. § 
707(b)(1):

the [C]ourt, on its own motion or on a motion by the 
United States trustee, trustee (or bankruptcy 
administrator, if any), or any party in interest, may 
dismiss a case filed by an individual debtor under 
[Chapter 7 of the Bankruptcy Code] whose debts are 
primarily consumer debts, ... if it finds that the granting 
of relief would be an abuse of the provisions of this 
chapter.

§ 707(b)(1) (emphasis added).3

 
Dismissal of Mr. Moseley’s bankruptcy case is not an 
appropriate remedy in this adversary proceeding. 
Requests to dismiss a Chapter 7 case must be made by 
motion in the underlying bankruptcy case. See Rule 
1017(e), Fed.R.Bankr.P. (“The court may dismiss ... an 
individual debtor’s case for abuse under § 707(b) only on 
motion and after a hearing on notice to the debtor, the 
trustee, the United States trustee, and any other entity as 
the court directs.”). Sierra Chemicals did not file a motion 
to dismiss in Mr. Moseley’s bankruptcy case.
 
*4 Accordingly, the Court will deny, without prejudice, 
Sierra Chemicals’ request that the underlying Chapter 7 
be dismissed.
 

2. The Complaint fails to state a claim under 11 U.S.C. 
§ 523(a)(2)(B)

Sierra Chemicals asserts that Mr. Mosley’s debt to it is 
non-dischargeable under 11 U.S.C. § 523(a)(2)(B). 
Pursuant to that section, certain debts incurred by use of a 
false writing relating to the debtor’s financial condition 
upon which the creditor reasonably relied are 
nondischargeable.4 11 U.S.C. § 523(a)(2)(B).
 
Section 523(a)(2)(B) requires the movant to establish that 
the debtor provided a written false financial statement to 
the creditor. Bellco First Federal Credit Union v. Kaspar 
(In re Kaspar), 125 F.3d 1358, 1361 (10th Cir.1997) 
(internal citations omitted) (“The requirement of a writing 
is a basic precondition to nondischargeability under 
section 523(a)(2)(B).”). See also Snyder v. Schlesselman 
(In re Snyder), 2009 WL 4049139, *1 (10th Cir. Nov. 24, 
2009) (holding “that a claim under § 523(a)(2)(B) can be 
brought only if the debtor provided a written financial 
statement to the creditor”). Allegations concerning oral 
statements therefore cannot serve as a basis for a claim 
under Section 523(a)(2)(B).
 
Further, the written statement respecting the debtor’s 
financial condition must “purport to present a picture of 
the debtor’s overall financial health.” Cadwell v. Joelson 
(In re Joelson), 427 F.3d 700, 714 (10th Cir.2005). Any 
objection to dischargeability under 11 U.S.C. § 
523(a)(2)(B) must be predicated upon a false statement 
that comports with the following:

Statements that present a picture of a debtor’s overall 
financial health include those analogous to balance 
sheets, income statements, statements of changes in 
overall financial position, or income and debt 
statements that present the debtor or insider’s net 
worth, overall financial health, or equation of assets 
and liabilities. However, such statements need not carry 
the formality of a balance sheet, income statement, 
statement of changes in financial position, or income 
and debt statement. What is important is not the 
formality of the statement, but the information 
contained within it—information as to the debtor’s or 
insider’s overall net worth or overall income flow.

Id. at 714.
 
Finally, to prove a claim under claim under 11 U.S.C. § 
523(a)(2)(B), the plaintiff must have reasonably relied 
upon the false statement in making a loan or bestowing 
some benefit upon the debtor. In the Tenth Circuit, the 
“standard of reasonableness places a measure of 
responsibility upon a creditor to ensure that there exists 
some basis for relying upon debtor’s representations.” 
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Leadership Bank, N.A. v. Watson (In re Watson), 958 
F.2d 977, 978 (10th Cir.1992) (internal citations omitted). 
As such, “the debtor’s dishonesty will not excuse a 
creditor’s unreasonable reliance on a false financial 
statement.” Id.
 
Sierra Chemicals’ Complaint fails to allege any of the 
required elements to establish a claim under 11 U.S.C. § 
523(a)(2)(B). The Complaint contains no allegations of 
any false writing relating to the debtor’s financial 
condition provided by Mr. Moseley to Sierra Chemicals, 
prior to the entry of the employment contract or on any 
other occasion, regarding overall financial health. 
Although the Complaint includes several allegations that 
Mr. Moseley executed promissory notes in favor of 
Citizens Bank and several other investors, those 
allegations are insufficient. Further, the Complaint does 
not contain an allegation that Sierra Chemicals relied 
upon a false writing relating to the debtor’s financial 
condition in making a loan or bestowing some benefit 
upon the debtor. Consequently, Sierra Chemicals has 
failed to state a claim of nondischargeability under 11 
U.S.C. § 523(a)(2)(B) and such claim will be dismissed.
 

3. The Complaint fails to state a claim under 11 U.S.C. 
§ 523(a)(11)

*5 Next, Sierra Chemicals asserts that Mr. Moseley’s debt 
is non-dischargeable under 11 U.S.C. § 523(a)(11), 
presumably because it arises from a final judgment. 
Section 523(a)(11), however, plainly is inapplicable to 
this adversary proceeding under the alleged facts. That 
section provides:

(a) A discharge under section 727 ... of this title does 
not discharge an individual debtor from any debt—

(11) provided in any final judgment, unreviewable 
order, or consent order or decree entered in any court 
of the United States or of any State, issued by a 
Federal depository institutions [sic] regulatory 
agency, or contained in any settlement agreement 
entered into by the debtor, arising from any act of 
fraud or defalcation while acting in a fiduciary 
capacity committed with respect to any depository 
institution or insured credit union.

11 U.S.C. § 523(a)(11) (emphasis added).
 
In Cago v. Slade (In re Slade), 471 B.R. 626, 651 
(Bankr.D.N.M.2012 J. Jacobvitz), the Court explained 
that § 523(a)(11) should not be misconstrued to mean that 
any settlement agreement or final judgment entered by a 

court is non-dischargeable. Id. Instead, “[t]he debtor must 
have committed the fraud or defalcation ‘while acting in a 
fiduciary capacity committed with respect to any 
depository institution or insured credit union.’ “ Id. 
(emphasis added). Moreover, “depository institution” and 
“insured credit union” are terms of art under the Code. A 
“depository institution” is defined as “any bank or savings 
association.” Id. An “ ‘insured credit union’ means any 
credit union the member accounts of which are insured in 
accordance with the provisions of subchapter II of [the 
Federal Credit Union Act].” Id.
 
Sierra Chemicals has failed to allege the necessary facts 
to support a claim under § 523(a)(11). Although the 
Complaint alleges that the debt arises from a final 
judgment, Sierra Chemicals has not alleged that it is that 
it is a “depository institution” or an “insured credit 
union.” Instead, Sierra Chemicals has alleged that it is a 
privately held limited liability company that engages in 
fin-fan cleaning services for the oil and gas industry.
 
Consequently, Sierra Chemicals’ claim of 
non-dischargeability under that 11 U.S.C. § 523(a)(11) 
must be dismissed.
 

4. Whether the Complaint states a claim under 11 
U.S.C. § 523(a)(2)(A).

Sierra Chemicals alleges that the debt Mr. Moseley owes 
to it is non-dischargeable under 11 U.S.C. § 523(a)(2)(A) 
because it is based on fraud. To prevail on a 
non-dischargeability claim based on false pretenses, a 
false representation or actual fraud, a plaintiff must 
demonstrate that: “1) the debtor made a false 
representation [or in the case of a false pretence, an 
implied misrepresentation that is meat to create and foster 
a false impression]; 2) ... with the intent to deceive the 
creditor; 3) the creditor relied on the false representation 
[or implied misrepresentation]; 4) the creditor’s reliance 
was justified; and 5) the creditor was damaged as a 
result.” Cabrera v. Larranaga (In re Larranaga), 2011 
WL 1344562 at *2 (Bankr.D.N.M. J. Jacobvitz), citing 
Fowler Bros v. Young (In re Young), 91 F.3d 1367, 1373 
(10th Cir.1996). See also Field v. Mans, 516 U.S. 59, 60, 
116 S.Ct. 437, 439, 133 L.Ed.2d. 351 (1995) (changing 
the standard of reliance under 11 U.S.C. § 523(a)(2)(A) 
from “reasonable” to “justifiable.”); In re Riebesell, 586 
F.3d 782, 792 (10th Cir.2009) (same).
 
*6 A party asserting a claim for actual fraud under § 
523(a)(2)(A) is subject to the heightened pleading 
requirements of Rule 9(b), Fed .R.Civ.P., made applicable 
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to adversary proceedings by Rule 7009, Fed .R.Bankr.P.5 
To satisfy the requirements of Rule 9(b), a plaintiff must 
plead the factual grounds upon which the fraud is based 
sufficiently to afford the defendant fair notice of the fraud 
claim, including, generally, the “time, place and contents 
of the false representation, the identity of the party 
making the false statements and the consequences 
thereof.” Koch v. Koch Indus., Inc., 203 F.3d 1202, 1236 
(10th Cir.2000) (citation omitted).
 
Based on the facts Sierra Chemicals alleged, it is not clear 
that the Complaint complies with Rule 8(a), Fed.R.Civ.P., 
let alone the heightened pleading requirements of Rule 
9(b). Sierra Chemicals’ Complaint simply alleges that the 
debt stemming from the Judgment against Mr. Moseley 
on an arbitration award is non-dischargeable because it is 
based on fraud. The Complaint gives no clue as to the 
nature or extent of the alleged fraud, however. Nor does 
the Complaint does not allege the grounds upon which the 
Judgment was entered or even what type of claims were 
arbitrated.
 
The Court concludes that the Complaint in its current 
form fails to allege sufficient facts to comply with the 
requirement for pleading a claim of fraud under § 
523(a)(2)(A) that complies with Rule 9(b), Fed.R.Civ.P. 
Because the Complaint contains some allegations, 
however sparse, that Mr. Moseley engaged in dishonest or 
fraudulent behavior, the Court will afford Sierra 
Chemicals an opportunity to amend its complaint to state 
a claim under § 523(a)(2)(A) that complies with the 
Federal Rules of Civil Procedure.
 

5. Whether the Complaint states a claim under 11 
U.S.C § 523(a)(4).

Sierra Chemicals also objects to dischargeability under 11 
U.S.C. § 523(a)(4), seemingly based on allegations that 
Mr. Moseley removed fin-fan cleaning equipment from 
Sierra Chemicals’ work yard. Pursuant to § 523(a)(4), 
debts “for fraud or defalcation while acting in a fiduciary 
capacity,” embezzlement, or larceny are 
non-dischargeable.
 
The fiduciary relationship contemplated by § 523(a)(4) is 
extremely narrow; it only arises when there is an express 
or technical trust, and must exist prior to and not a result 
of the wrongdoing.6 Fowler Bros. v. Young (In re Young), 
91 F.3d 1367, 1371–72 (10th Cir.1996). A generalized 
duty of confidence, trust, loyalty or good faith is 
insufficient for purposes of establishing a fiduciary 
capacity within the meaning of § 523(a)(4). Id. (stating 

that “[n]either a general fiduciary duty of confidence, 
trust, loyalty, and good faith, nor an inequality between 
the parties’ knowledge or bargaining power is insufficient 
to establish a fiduciary relationship for purposes of 
dischargeability.”) (internal citations omitted).
 
Section 523(a)(4) also encompasses debts resulting from 
embezzlement and larceny.7 Embezzlement and larceny 
are distinct categories of non-dischargeable debts under § 
523(a)(4) that do not separately require that the debtor act 
in a fiduciary capacity. Hernandez v. Dorado (In re 
Dorado), 400 B.R. 304, 309 (Bankr.D.N.M.2008) (stating 
that “[d]ebts may also be declared non-dischargeable 
under § 523(a)(4) in the absence of a fiduciary 
relationship when the debts result from a debtor’s 
embezzlement or larceny.”) (internal citations omitted). 
For the purposes of § 523(a)(4), this Court has defined 
embezzlement as “the fraudulent appropriation of 
property by a person to whom such property has been 
entrusted or into whose hands it has lawfully come.” In re 
Larranaga, 2010 WL 3521732, at *6 (Bankr.D.N.M. J. 
Jacobvitz) (internal citations omitted). Larceny is 
generally defined as the “felonious taking of another’s 
personal property with intent to convert it or deprive the 
owner of the same.” Cago v. Slade (In re Slade), 471 B.R. 
626, 649 (Bankr.D.N.M. J. Jacobvitz) (internal citations 
omitted). The essential difference between larceny and 
embezzlement is the way in which the property changes 
hands. With larceny, the perpetrator never possessed the 
stolen property. With embezzlement, however, the 
perpetrator lawfully possessed the property and 
subsequently converted it into his or her own property.
 
*7 Sierra Chemicals does not allege facts to support a 
finding that a fiduciary relationship existed between 
Sierra Chemicals and Mr. Moseley, that an express or 
technical trust existed, or that Mr. Moseley committed 
embezzlement or larceny. Sierra Chemicals alleges that 
Mr. Moseley took a truck and other equipment from 
Sierra Chemicals’ work yard. The Complaint simply 
alleges that the truck and equipment were used by Sierra 
Chemicals, not that Sierra Chemicals owned, leased, or 
had any other interest in the truck or the equipment. For a 
claim of larceny or embezzlement to be actionable under 
§ 523(a)(4), the perpetrator must take property of another. 
At a minimum, Sierra Chemicals must establish that Mr. 
Moseley either fraudulently appropriated property 
entrusted to him or took property belonging to another 
with felonious intent. Based on the current allegations in 
the Complaint, it is possible that Mr. Moseley took his 
own truck and equipment from Sierra Chemicals’ work 
yard or that Mr. Moseley had some other valid interest in 
the property.
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The Court concludes that the Complaint in its current 
form fails to allege sufficient facts to comply with the 
requirement for pleading a claim under § 523(a)(4) that 
complies with Rule 8(a), Fed .R.Civ.P. Because Sierra 
Chemicals hints that Mr. Moseley somehow 
misappropriated the equipment, however, the Court will 
afford Sierra Chemicals an opportunity to amend its 
complaint to state a claim under § 523(a)(4) that complies 
with the Federal Rules of Civil Procedure.
 

6. Whether the Complaint states a claim under 11 
U.S.C. § 523(a)(6).

Under 11 U.S.C. § 523(a)(6), a debt “for willful and 
malicious injury by the debtor to another entity or to the 
property of another entity” is non-dischargeable. The 
“willful” and “malicious” prongs are analyzed separately, 
and allegations concerning both are required to state a 
claim under § 523(a)(6).8 In a unanimous opinion, the 
United States Supreme Court explained the meaning of 
the “willful and malicious” language contained in § 
523(a)(6), as follows:
 

[t]he word “willful” in (a)(6) modifies the word 
“injury,” indicating that nondischargeability takes a 
deliberate or intentional injury, not merely a deliberate 
or intentional act that leads to injury. [ ... ] Moreover, [ 
] the (a)(6) formulation triggers in the lawyer’s mind 
the category “intentional torts,” as distinguished from 
negligent or reckless torts. Intentional torts generally 
require that the actor intend “the consequences of an 
act,” not simply “the act itself.”
Kawaauhau v. Geiger, 523 U.S. 57, 61–62, 118 S.Ct. 
974, 140 L.Ed.2d 90 (1998) (citations omitted, 
emphasis in original).

Plaintiff’s Complaint fails to allege enough facts to 
support the elements for nondischargeability under 11 
U.S.C. § 523(a)(6). It is unclear from the Complaint 
precisely what type of injury, if any, Sierra Chemicals 
suffered. As the Court explained above, Sierra Chemicals 
did not allege that Mr. Moseley engaged in any wrongful 
act in relation property belonging to Sierra Chemicals. 
Likewise, Sierra Chemicals made no allegations of any 
injury to the entity of the type contemplated by § 
523(a)(6). Although Sierra Chemicals obtained a 
judgment against Mr. Moseley, the Complaint does not 
include information pertaining to the arbitrated dispute. 
Without this information, the Court cannot determine 
whether Sierra Chemicals can state a claim under § 
523(a)(6).
 

*8 The Court concludes that the Complaint in its current 
form fails to allege sufficient facts to comply with the 
requirement for pleading a claim under § 523(a)(4) that 
complies with Rule 8(a), Fed .R.Civ.P. Because the 
Complaint suggests, however subtly, that Mr. Moseley’s 
conduct injured Sierra Chemicals, the Court will afford 
Sierra Chemicals an opportunity to amend its complaint to 
state a claim under § 523(a)(4) that complies with the 
Federal Rules of Civil Procedure.
 

7. Whether the Complaint states a claim under § 727
Finally, Sierra Chemicals asserts that Mr. Moseley should 
be denied a discharge under 11 U.S.C. § 727. That Code 
section provides for the granting to debtors of a discharge 
of their debts unless one or more of the enumerated 
exceptions to granting a discharge applies. See 11 U.S.C. 
§ 727(a)-(e). The Complaint contains general allegations 
that Mr. Moseley was dishonest at Mr. “Mosley’s 341 
First Meeting of Creditors” by denying “having any 
vehicles, equipment or other items used in cleaning large 
industrial heat exchangers used in the oil and gas 
industry.” Complaint, ¶ 21. In the prayer for relief, Sierra 
Chemicals states the Mr. Mosley was untruthful in the 
completion of schedules and statements, without 
specifying the nature of the alleged untruthfulness. The 
Complaint does not specify the subsection or subsections 
of § 727 upon which Sierra Chemicals relies. Mr. 
Moseley is not required to guess the subsection(s) of § 
727 under which Sierra Chemicals is asserting a claim.
 
The Court concludes that the Complaint fails state the 
subsections § 727 upon which Sierra Chemicals relies, 
and fails to allege sufficient facts relating to any alleged 
untruthfulness in schedules and statements. However, the 
Court will give Sierra Chemicals an opportunity to amend 
its complaint to state a claim under § 727.
 

7. The Court Makes No Determination as to Relation 
Back under Rule 15(c)(1)(B).

Pursuant to under Rule 15(c)(1)(B), Fed.R.Civ.P., made 
applicable to this adversary proceeding by Rule 7015, 
Fed.R.Bankr.P., an amendment of a pleading relates back 
to the date of the original pleading when: “the amendment 
asserts a claim or defense that arose out of the conduct, 
transaction, or occurrence set out-or attempted to be set 
out-in the original pleading.” The Supreme Court has 
interpreted this language to mean that relation back is 
improper when the amended claim “asserts a new ground 
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for relief supported by facts that differ in both time and 
type from those the original pleading set forth.” Mayle v. 
Felix, 545 U.S. 644, 650, 125 S.Ct. 2562, 162 L.Ed.2d 
582 (2005). See also Hernandez v. Valley View Hosp. 
Ass’n, 684 F.3d 950, 962 (10th Cir.2012) (holding that 
claims will not relate back if the “factual allegations [a]re 
new and discrete from from the facts ... originally pled.”)
 
By granting leave to amend, the Court is making no 
determination as to whether Sierra Chemicals will receive 
the benefit of relation back under Rule 15(c)(1)(B).
 

CONCLUSION

*9 Based on the foregoing, the Court will grant, in part, 
and deny, in part, Defendant’s Motion to Dismiss. The 
Court will enter an order consistent with this 
Memorandum Opinion.
 

All Citations

Not Reported in B.R., 2012 WL 5193956

Footnotes

1 See Complaint for Objection to Discharge and Dischargability, Docket No. 1.

2 The factual allegations are treated as true for the purposes of the instant Motion to Dismiss only. Additional factual allegations 
contained in the Complaint are addressed in the Discussion section of this Memorandum Opinion.

3 Similarly, 11 U.S.C. § 707(a) provides:
(a) The court may dismiss a case under this chapter only after notice and a hearing and only for cause, including—
(1) unreasonable delay by the debtor that is prejudicial to creditors;
(2) nonpayment of any [required] fees or charges; and
(3) failure of the debtor in a voluntary case to file, within fifteen days or such additional time as the court may allow ... the 
information required by paragraph (1) of section 521(a), but only on a motion by the United States Trustee.

§ 707(a) (emphasis added).

4 § 523(a)(2)(B) provides, in relevant part:
A discharge under section 727 ... of this title does not discharge an individual debtor from any debt—
(2) for money, property, services, or an extension, renewal, or refinancing of credit, to the extent obtained by (B) use of a 
statement in writing—(i) that is materially false; (ii) respecting the debtor’s or an insider’s financial condition; (iii) on which 
the creditor to whom the debtor is liable for such money, property, services, or credit reasonably relied; and (iv) that the 
debtor caused to be made or published with intent to deceive.

5 Signet Bank v. Keyes, 1992 WL 66723, *2 (10th Cir. Apr. 3, 1992) (requiring allegations of fraud under § 523(a)(2)(A) to be stated 
with particularity); In re Glunk, 343 B.R. 754, 757 (Bankr.E.D.Pa.2006) (noting that “[c]omplaints for nondischargeability for 
fraud under § 523(a)(2)(A) are governed by the heightened pleading requirements of Fed. R. Bankr.P. 7009 and Fed.R.Civ.P. 
9(b)”); In re Sibley, 71 B.R. 147, 150 (Bkrtcy.D.Mass.1987) (same).

6 See Allen v. Romero (In re Romero), 535 F.2d 618, 621 (10th Cir.1976) (stating that “[t]he exception under § 17(a)(4) [the 
predecessor under the former Bankruptcy Act to § 523(a)(4) ] applies only to technical trusts and not to those which the law 
implies from contract.”) (internal citations omitted); Davis v. Aetna Acceptance Co., 293 U.S. 328, 333, 55 S.Ct. 151, 154, 79 
L.Ed.3d 393 (1934) (noting that the debtor “must have been a trustee before the wrong and without reference thereto.”).

7 Section § 523(a)(4) provides, in relevant part: “[a] discharge under section 727 ... of this title does not discharge an individual 
debtor from any debt—for fraud or defalcation while acting in a fiduciary duty, embezzlement, or larceny.”

8 This Court has counseled against overlooking the difference between the terms “willful” act and “malicious injury” in § 523(a)(6). 
Without proof of both, an objection to the discharge of a debt under that section must fail. Panalis v. Moore (In re Moore), 357 
F.3d 1125, 1129 (10th Cir.2004). For example, in In re Parra, ––– B.R. ––––, 2012 WL 4107310, * 13 (Bankr.D.N.M.2012 J. 
Jacobvitz), this Court held, to constitute a willful act under § 523(a)(6), the debtor must “desire ... [to cause] the consequences of 
his act or ... believe [that] the consequences are substantially certain to result from it.” (quoting Mitsubishi Motors Credit of 
America, Inc. v. Longley (In re Longley), 235 B.R. 651, 657 (10th Cir.BAP1999)). Because the Tenth Circuit directs that willful 
and malicious are separate, distinct requirements, “malicious” must be defined so that it is distinguishable from “willful.” The 
“malicious” component of § 523(a)(6) therefore requires an “intentional, wrongful act, done without justification or excuse.” Id.
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Proceedings: IN CHAMBERS—ORDER RE 
DEFENDANT BACKCHINA, LLC’S MOTION FOR 
LEAVE TO AMEND ITS ANSWER [49]

The Honorable DOLLY M. GEE, UNITED STATES 
DISTRICT JUDGE

*1 Before the Court is Defendant BackChina, LLC’s 
Motion for Leave to Amend (“MLA”) its Answer. [Doc. # 
49.] The motion is fully briefed. [Doc. ## 55, 56.] For the 
reasons set forth below, the MLA is GRANTED.
 

I.

FACTUAL AND PROCEDURAL BACKGROUND

On January 29, 2020, Plaintiffs Incredible Features, Inc., 
Jeffrey R. Werner, and Brian R. Wolff filed a Complaint 
alleging that Defendant infringed their copyrights by 
posting several photographs to its website without 
obtaining permission from Plaintiffs to do so. [Doc. # 1.] 
Defendant filed its Answer on August 18, 2020, raising 
eight affirmative defenses and four counterclaims. [Doc. # 
33.] On August 26, 2020, Plaintiffs filed a motion to 
dismiss (“MTD”) Defendant’s counterclaims. [Doc. # 36.] 
While the MTD was pending, Defendant filed the instant 
MLA on December 4, 2020. The MLA seeks to add 
affirmative defenses and counterclaims based on a safe 
harbor pursuant to 17 U.S.C. 512(d) and the statute of 
limitations.
 
On December 9, the Court granted both Plaintiffs’ MTD 
and Defendant’s ex parte application to expedite the 
hearing on its MLA, in order to have it heard before the 
December 30, 2020 deadline for amending the pleadings. 
[Doc. ## 53, 54.] In light of the Court’s Order on the 
MTD, in its Reply to the MLA, Defendant submitted a 
revised Amended Answer which includes the 512(d) safe 
harbor and statute of limitations as defenses, but not as 
counterclaims. [Doc. # 56-1.]
 

II.

LEGAL STANDARD

Federal Rule of Civil Procedure 15(a) provides that a 
party may amend a pleading with the court’s leave, and 
that “[t]he court should freely give leave when justice so 
requires.” Fed. R. Civ. Pro. 15(a)(2); see also Moss v. 
Secret Serv., 572 F.3d 962, 972 (9th Cir. 2009) (requests 
for leave to amend should be granted with “extreme 
liberality”). A court should not deny leave to amend 
except in the presence of (1) bad faith, (2) undue delay, 
(3) prejudice to the opposing party, and/or (4) futility of 
amendment. William O. Gilley Enters., Inc. v. Atl. 
Richfield Co., 588 F.3d 659, 669 n.8 (9th Cir. 2009). 
“[T]his determination [to grant or deny leave to amend] 
should be performed with all inferences in favor of 
granting the motion.” Id.; see also Howey v. United 
States, 481 F.2d 1187, 1190-91 (9th Cir. 1973) (“Where 
there is a lack of prejudice to the opposing party and the 
amended [pleading] is obviously not frivolous, or made as 
a dilatory maneuver in bad faith, it is an abuse of 
discretion to deny such a motion”).
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III.

DISCUSSION

Plaintiffs challenge Defendant’s proposed amendment 
solely on the ground that it would be futile.1 The MLA is 
based on two new affirmative defenses—the 512(d) safe 
harbor and the statute of limitations—which Plaintiffs 
claim are legally insufficient. See Opp. [Doc. # 55].
 
Beginning with the safe harbor, Section 512(d) exempts 
service providers from liability for copyright infringement 
“by reason of the provider referring or linking users to an 
online location containing infringing material or 
infringing activity, by using information location tools, 
including a directory, index, reference, pointer, or 
hypertext link.” 17 U.S.C. § 512(d). Defendant’s 
proposed defense pursuant to this provision is based on 
the infringing photographs having allegedly been posted 
on its website solely in the form of links to third-party 
sites that hosted the works. MLA at 5-7; see also 
Amended Answer ¶¶ 83-87.2 Plaintiffs claim that 
Defendant fails to satisfy a number of prerequisites 
necessary to qualify for the 512(d) safe harbor, including 
having a registered agent with the United States 
Copyright Office and having no knowledge that the works 
were infringing. Opp. at 9-11. The Court, taking 
Defendant’s proposed amendments as true under the 
standard for reviewing a Rule 12(b)(6) motion to dismiss, 
declines to analyze these merits-based arguments on a 
motion for leave to amend as it is not self-evident that “no 
set of facts can be proved under the amendment to the 
pleadings that would constitute a valid and sufficient 
claim or defense.” Miller v. Rykoff-Sexton, Inc., 845 F.2d 
209, 214 (9th Cir. 1988). The Court will address the 

merits of Defendant’s defenses in earnest if Plaintiffs file 
a Rule 56 motion at the appropriate time.
 
*2 Similarly, Plaintiffs challenge the sufficiency of 
Defendant’s proposed statute of limitations defense, 
which the Court declines to rule on at this juncture. 
Defendant’s amendment claims that the allegedly 
infringing works were taken down prior to three years 
before the action was filed, and thus are time-barred. See 
MLA at 7 (citing 17 U.S.C. § 507, which sets a three-year 
statute of limitations for copyright infringement actions); 
Amended Answer ¶¶ 88-89. Plaintiffs’ opposition to this 
amendment is based largely upon an extrinsic declaration 
that attests the photographs were in fact displayed on 
Defendant’s website within three years of commencement 
of the action. See Carreon Decl. ¶¶ 12-21. This evidence 
is not appropriate at the pleading stage, much less on a 
motion for leave to amend.
 

IV.

CONCLUSION

In light of the foregoing, the Court GRANTS 
Defendant’s MLA. Defendant shall file its Amended 
Answer, in the form attached to its Reply brief [Doc. # 
56-1], by December 29, 2020. The December 30, 2020 
hearing is VACATED.
 

IT IS SO ORDERED.

All Citations

Slip Copy, 2020 WL 8457480

Footnotes

1 As Plaintiffs rightly recognize, the Court effectively already addressed the potential for bad faith, undue delay, and unfair prejudice 
in deciding to grant Defendant’s ex parte application to allow the MLA to be heard.

2 All page references herein are to page numbers inserted by the CM/ECF system.
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United States District Court, D. Oregon.

Dr. Peter C. JOHN, Ph.D, Plaintiff,
v.

CITY OF PORTLAND, Defendant.

No. CV 04–1176–HA.
|

March 15, 2005.

Attorneys and Law Firms

Bruce W. Brewer, Oregon City, Oregon, Leonard R. 
Berman, Portland, Oregon, for Plaintiff.

David A. Landrum, Deputy City Attorney, Office of the 
City Attorney, Portland, Oregon, for Defendant.

OPINION AND ORDER

HAGGERTY, Chief J.

*1 Before the court is defendant’s Motion to Dismiss 
(Doc. # 14). For the following reasons, this motion is 
denied.
 

FACTUAL AND PROCEDURAL BACKGROUND
On August 25, 2004, plaintiff filed this action against the 
City of Portland (the City or defendant) and four Portland 
police officers. In his Complaint, plaintiff alleged that on 
August 30, 2002, the defendant police officers used 
excessive force in detaining and wrongfully arresting 
plaintiff during the course of a protest. Plaintiff’s First 
Claim for Relief asserted that defendants violated 
plaintiff’s right against unreasonable searches and 
seizures under the Fourth Amendment and 42 U.S.C. § 

1983. His Second Claim for Relief asserted that 
defendants’ actions constituted common law battery. As 
an alternative Third Claim for Relief, plaintiff asserted 
that defendant City was negligent in its hiring, training, 
and supervision of the officers.
 
On November 30, 2004, the individual police officers 
filed a Motion for Summary Judgment. On December 14, 
2004, plaintiff voluntarily dismissed the individual police 
officers and filed a Motion for Leave to File an Amended 
Complaint. On January 6, 2005, the court granted 
plaintiff’s motions to dismiss and leave to file an 
amended complaint. The court deemed defendants’ 
Motion for Summary Judgment moot and permitted leave 
to renew after plaintiff filed his Amended Complaint.
 
On January 20, 2005, plaintiff filed an Amended 
Complaint, alleging that the individual officers 
unreasonably searched and seized plaintiff pursuant to a 
policy, practice, or procedure promulgated or ratified by 
the City in violation of the First and Fourth Amendments 
and Section 1983. Alternatively, plaintiff re-alleged that 
the City was negligent in its hiring, training, or 
supervision of the officers. On January 25, 2005, the City 
filed the pending Motion to Dismiss.
 

DISCUSSION
The City asserts that plaintiff’s Section 1983 claims 
against the City as stated in the Amended Complaint 
should be dismissed because they do not relate back to the 
allegations contained in the original Complaint and are 
time-barred by the applicable statute of limitations.
 
Oregon’s two-year statute of limitations for personal 
injury claims applies to actions under Section 1983. 
O.R.S. 12.110(1); Marks v. Parra, 785 F.2d 1419, 
1419–20 (9th Cir.1986) (citations omitted). The events on 
which plaintiff relies as the basis for his claims for relief 
occurred on August 30, 2002. The two-year statute of 
limitations applicable to plaintiff’s claims expired on 
August 30, 2004. Plaintiff filed his Amended Complaint 
on January 20, 2005. Thus, the statute of limitations has 
run on plaintiff’s claims against the City unless the 
Amended Complaint may be deemed to “relate back” 
under Federal Rule of Civil Procedure 15(c) to August 25, 
2004, the date the original Complaint was filed.
 
Federal Rule of Civil Procedure 15(c)(2) and (3) provide 
that allegations contained in an amended complaint relate 
back to the date of the original complaint when “the claim 
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or defense asserted in the amended pleading arose out of 
the conduct, transaction, or occurrence set forth ... in the 
original pleading,” and the defendant “has received such 
notice of the institution of the action that the [defendant] 
will not be prejudiced in maintaining a defense on the 
merits....”
 
*2 The Ninth Circuit has historically applied the 
relation-back doctrine with extreme liberality, permitting 
relation-back of new claims arising from the same 
“conduct, transaction, or occurrence” as the claims in the 
original complaint, even when the new claims are based 
on a different legal theory of which there was no warning 
in the original pleading. See In re Dominguez, 51 F.3d 
1502, 1510 (9th Cir.1995) (relation-back is permitted 
when the claim to be added will likely be proved by the 
same kind of evidence offered in support of the original 
pleadings) (internal quotations and citations omitted); see 
also Kern Oil & Ref. Co. v. Tenneco Oil Co ., 840 F.2d 
730, 736 (9th Cir.1988); Clipper Exxpress v. Rocky 
Mountain Motor Tariff Bureau, Inc., 690 F.2d 1240, 1260 
n. 29 (9th Cir.1982).
 
Here, plaintiff brought suit against the individual officers 
and the City, alleging that the officers were liable under 
Section 1983 for violating plaintiff’s constitutional rights, 
and that the City was liable under a common law theory 
of negligence. Plaintiff’s Amended Complaint drops the 
individual officers, adds a Section 1983 claim against the 
City for violating his constitutional rights, and maintains 
the common law claim of negligence. Plaintiff now 
alleges that the City is liable under Section 1983 for 
promulgating a custom, practice, or policy of having 
officers use excessive force on protesters.

 
The court finds that this claim emanates from the same set 
of facts alleged in the original Complaint, references the 
same defendant, the same location, the same police 
officers, and the same incident. The court also finds that it 
cannot reasonably be said that the City was not on notice 
that plaintiff may allege a Section 1983 claim against it. 
The City was certainly on notice about the Section 1983 
claim against its officers and allegations of negligence on 
its part. In addition, the City makes no attempt to show 
how relating the Amended Complaint back to the date of 
the original Complaint would cause it prejudice. There 
has been no discovery, depositions have not been taken, 
and the court has not issued a scheduling order. The court 
finds that there would be no additional delays, expenses, 
or trial preparation as a result of relating the Amended 
Complaint back to the date of the original Complaint. 
Accordingly, defendant City’s Motion to Dismiss is 
denied.
 

CONCLUSION
Defendant’s Motion to Dismiss (Doc. # 14) is DENIED.
 
IT IS SO ORDERED.
 

All Citations

Not Reported in F.Supp.2d, 2005 WL 600000
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United States District Court, C.D. California.

JST DISTRIBUTION, LLC
v.

CNV.COM, INC. et al.

Case No. CV 17-6264 PSG (MRWx)
|

Filed 03/07/2018

Attorneys and Law Firms

Robert Tauler, Kevin Alan Valsi, Tauler Smith LLP, Los 
Angeles, CA, for JST Distribution, LLC.

Jeffrey M. Vucinich, Clapp Moroney Vucinich Beeman 
and Scheley, San Bruno, CA, for CNV.com, Inc. et al.

Proceedings (In Chambers): Order GRANTING IN 
PART and DENYING IN PART Defendant’s motion 
to dismiss

Philip S. Gutierrez, United States District Judge

*1 Before the Court is a motion to dismiss filed by 
Defendant CNV.com, Inc. (“Defendant”). See Dkt. # 55 
(“Mot.”). Plaintiff JST Distribution, LLC (“Plaintiff”) 
opposes the motion, see Dkt. # 78 (“Opp.”), and 
Defendant replied, see Dkt. # 92 (“Reply”). Defendant 
LoveWorks, LLC joins the motion. See Dkt. # 105. The 
Court finds the matter appropriate for decision without 
oral argument. See Fed. R. Civ. P. 78; L.R. 7-15. Having 
considered the moving papers, the Court GRANTS IN 
PART and DENIES IN PART Defendant’s motion.
 

I. Background
Plaintiff is a Texas limited liability company that 

“manufactures and offers for sale the product, ‘Powerful 
Desire,’ a male sexual performance enhancement pill,” 
and “owns and operates the online retail website 
powerfuldesire.com, which advertises and offers for sale 
Powerful Desire.” See First Amended Complaint, Dkt. # 
16 (“FAC”), ¶¶ 17, 42. Powerful Desire, it explains, is an 
“all-natural pill, which primarily contains the ingredients 
Arginine alpha AKG, Di-Arginine Malate, Agmatine, 
Vanadyl Sulfate, L Taurine, Glycerol Monostearate and 
Methylsulfonylmethane.” Id. ¶ 42.
 
Plaintiff broadly alleges that Defendant “is at the center of 
a massive hub-and-spoke conspiracy to sell tainted ‘male 
enhancement’ pills containing undisclosed 
pharmaceuticals to the general public.” Id. ¶¶ 1, 43, 46. 
Specifically, it claims that Defendant is the owner of the 
website “checkout.cnv.com,” which “facilitates the 
advertising and sale” of a variety of sexual enhancement 
products (“the Enhancement Products”) with evocative 
names like Black Panther, ExtenZone, Rhino Big Horn 
3000, and RockHard Weekend. Id. ¶¶ 1–2, 47.1 In concert 
with the other defendants named in this action (“the 
Conspiracy Defendants”), Defendant allegedly operates a 
network of other websites and physical storefronts that 
sell “illegal and dangerous products.” Id. ¶¶ 1, 4, 48. In 
contrast to the allegedly “all-natural” Powerful Desire, the 
Enhancement Products, though advertised by Defendant 
as containing “no chemicals,” having an “all natural 
herbal formula,” and requiring “no prescription,” actually 
contained “prescription drug ingredients, such as 
sildenafil.”2 Id. ¶¶ 8–9. Plaintiff alleges that Defendant 
and the Conspiracy Defendants “fail to disclose any of the 
adverse health consequences of taking sildenafil or other 
hidden drug ingredients,” and that selling products 
containing these ingredients is “unlawful and seriously 
endangers consumers.” Id. ¶ 9. Although Defendant and 
the Conspiracy Defendants “knew, or should have known, 
that their Enhancement Products contain hidden drug 
ingredients and actually require a prescription from a 
medical doctor,” they have nevertheless maintained a 
campaign of false and deceptive trade practices for which 
they have allegedly been “unjustly enriched [ ] at the 
expense of” Plaintiff. Id. ¶¶ 11–12.
 
*2 Defendant’s position at the center of this scheme is 
premised on its role as the alleged facilitator of the sale of 
the Enhancement Products. Id. ¶ 43. Plaintiff claims that 
“the Privacy Policy and Terms and Conditions on each of 
the Conspiracy Defendants’ websites” indicate that 
Defendant “runs” the website, selects the products and 
services that may be purchased, and “makes a 
conscientious effort to describe and display its products 
and services accurately.” Id. ¶ 44. Accordingly, Plaintiff 
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concludes that Defendant “not only ‘facilitates’ the 
shopping on each one of the 22 Conspiracy Defendants’ 
sites, but also has the final authority over their content.” 
Id. ¶ 45.
 
Plaintiff filed its original complaint in this Court on 
August 24, 2017, see Dkt. # 1, and filed a first amended 
complaint (“FAC”) on November 17, 2017. In its FAC, 
Plaintiff alleges two claims for relief:

First Claim for Relief: False advertising in violation of 
Section 43(a)(1)(B) of the Lanham Act. FAC ¶¶ 73–83.

Second Claim for Relief: Violation of the Civil 
Racketeer Influenced and Corrupt Organizations Act 
(“RICO”). Id. ¶¶ 84–92.

 
Defendant now moves to dismiss the claims against it, 
arguing that neither of Plaintiff’s causes of action states 
plausible claims upon which relief can be granted. See 
generally Mot.
 

II. Legal Standard
To survive a motion to dismiss under Rule 12(b)(6), a 
complaint must “contain sufficient factual matter, 
accepted as true, to ‘state a claim to relief that is plausible 
on its face.’ ” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) 
(quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 
(2007) ). In assessing the adequacy of the complaint, the 
court must accept all pleaded facts as true and construe 
them in the light most favorable to the plaintiff. See 
Turner v. City & Cty. of S.F., 788 F.3d 1206, 1210 (9th 
Cir. 2015); Cousins v. Lockyer, 568 F.3d 1063, 1067 (9th 
Cir. 2009). The court then determines whether the 
complaint “allows the court to draw the reasonable 
inference that the defendant is liable for the misconduct 
alleged.” Iqbal, 556 U.S. at 678. However, “[t]hreadbare 
recitals of the elements of a cause of action, supported by 
mere conclusory statements, do not suffice.” Id. 
Accordingly, “for a complaint to survive a motion to 
dismiss, the non-conclusory factual content, and 
reasonable inferences from that content, must be plausibly 
suggestive of a claim entitling the plaintiff to relief.” 
Moss v. U.S. Secret Serv., 572 F.3d 962, 969 (9th Cir. 
2009) (internal quotation marks omitted).3

 
Rule 9(b) requires a party alleging fraud to “state with 
particularity the circumstances constituting fraud.” Fed. 
R. Civ. P. 9(b). To plead fraud with particularity, the 
pleader must state the time, place, and specific content of 
the false representations. See Odom v. Microsoft Corp., 

486 F.3d 541, 553 (9th Cir. 2007). The allegations “must 
set forth more than neutral facts necessary to identify the 
transaction. The plaintiff must set forth what is false or 
misleading about the statement, and why it is false.” Vess 
v. Ciba-Geigy Corp. USA, 317 F.3d 1097, 1106 (9th Cir. 
2003) (internal quotation marks omitted). In essence, the 
defendant must be able to prepare an adequate answer to 
the allegations of fraud. Where multiple defendants 
allegedly engaged in fraudulent activity, “Rule 9(b) does 
not allow a complaint to merely lump multiple defendants 
together.” Swartz v. KPMG LLP, 476 F.3d 756, 764 (9th 
Cir. 2007). Rather, a plaintiff must identify each 
defendant’s role in the alleged scheme. See id. at 765.
 

III. Discussion
*3 Each of Plaintiff’s causes of action will be considered 
in turn.
 

A. Lanham Act Claim
There are five elements to a false advertising claim under 
Section 43(a) of the Lanham Act: (1) a false statement of 
fact by the defendant in a commercial advertisement 
about its own or another’s product; (2) the statement 
actually deceived or has the tendency to deceive a 
substantial segment of its audience; (3) the deception is 
material, in that it is likely to influence the purchasing 
decision; (4) the defendant caused its false statement to 
enter interstate commerce; and (5) the plaintiff has been 
or is likely to be injured as a result of the false statement, 
either by direct diversion of sales from itself to defendant 
or by a lessening of the goodwill associated with its 
products. See Skydive Ariz., Inc. v. Quattrocchi, 673 F.3d 
1105, 1110 (9th Cir. 2012); 15 U.S.C. § 1125(a)(1)(B).
 

i. Attribution to Defendant

To begin, Defendant challenges whether the alleged false 
advertising can be properly attributed to it by noting what 
it considers to be a “glaring” defect in the FAC: that 
Plaintiff “does not allege that [Defendant] created or 
authored any of the false advertising.” Mot. 6:15–17 
(emphasis in original). Defendant asserts that it did not 
author or create any of the alleged false advertising, and 
to support this contention, cites language from its “Terms 
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and Conditions Page”:

The Site MAKES NO REPRESENTATIONS OR 
WARRANTIES OF ANY KIND, EXPRESS OR 
IMPLIED, AS TO ... THE ACCURACY OR 
COMPLETENESS OF CONTENT, MATERIALS, [or] 
PRODUCTS ... INCUDED ON OR OTHERWISE 
MADE AVAILABLE TO YOU THROUGH THE 
SITE ....

THE SITE DOES NOT REPRESENT OR WARRANT 
THAT THE NUTRITION, INGREDIENT, 
ALLERGAN AND OTHER PRODUCT 
INFORMATION ON OUR SITE IS ACCURATE OR 
COMPLETE SINCE THIS INFORMATION COMES 
FROM THE PRODUCT MANUFACTURER OR 
SUPPLIER AND ON OCCASION 
MANUFACTURERS MAY IMPROVE THEIR 
PRODUCTS AND UPDATE THEIR LABELS. WE 
RECOMMEND THAT YOU DO NOT RELY 
SOLELY ON THE INFORMATION PRESENTED 
ON OUR SITE AND THAT YOU CONSULT THE 
PRODUCT’S LABEL OR CONTACT THE 
MANUFACTURER DIRECTLY IF YOU HAVE A 
SPECIFIC DIETARY CONCERN OR QUESTION 
ABOUT A PRODUCT.

Mot. 7:12–8:2; see also Declaration of Don A. 
Hernandez, Dkt. # 55-1, ¶ 5, Ex. 3 at 5.4 Defendant 
concludes that “[t]he reasonable and probable inference 
from this language is that it was the manufacturer or 
supplier ... that provided the product descriptions,” not 
Defendant. Mot. 8:4–9.
 
*4 While the Court agrees with this analysis, it disagrees 
with Defendant’s conclusion that it is therefore shielded 
from liability. In support of its proposition that “Plaintiff 
cannot hold someone liable for false advertising who did 
not come up with the allegedly false statements,” Reply 
4:5–7, Defendant cites Campagnolo S.R.L. v. Full Speed 
Ahead, Inc., No. C08-1372 RSM, 2010 WL 2079694 
(W.D. Wash. May 20, 2010), in which the court declined 
to hold a defendant, Tien Hsin, liable for false advertising 
because “[u]ncontroverted evidence establishe[d] that no 
Tien Hsin employees contributed to [the false] 
advertisements, commissioned the advertisements, 
reviewed the advertisements, or participated in their 
creation or dissemination in any way.” Id. at *3 (emphasis 
added). Here, Defendant’s Terms and Conditions do 
indeed suggest that it did not author the allegedly false 
statements, but this is not what is alleged in the FAC. 
Instead, Plaintiff claims that Defendant disseminated the 
false statements. See FAC ¶ 81 (“Defendants have 
introduced their false and misleading statements into 
interstate commerce via marketing and advertising on 
various websites and shipment of their products 

containing false and misleading advertising into interstate 
commerce.”). Accordingly, the fact that Defendant did not 
actually author or create the allegedly false advertising 
does not shield it from liability given that the basis of 
Plaintiff’s claim is that Defendant used, promoted, and 
disseminated the false advertising through its website.
 

ii. Mere Puffery

Defendant also suggests that the allegedly false 
advertising constitutes at worst mere puffery and so is not 
actionable under the Lanham Act. See Mot. 8:16–10:4.
 
“ ‘Puffing’ is exaggerated advertising, blustering, and 
boasting upon which no reasonable buyer would rely and 
is not actionable under § 43(a).” Southland Sod Farms v. 
Stover Seed Co., 108 F.3d 1134, 1145 (9th Cir. 1997) 
(quoting 3 J. Thomas McCarthy, McCarthy on 
Trademarks and Unfair Competition § 27.04 (3d ed. 
1994) ). Courts should distinguish between “claims that 
are vague or highly subjective,” which “often amount to 
nonactionable puffery,” and “misdescriptions of specific 
or absolute characteristics of a product,” which are 
actionable. Southland Sod Farms, 108 F.3d at 1145.
 
Here, Defendant premises its puffery argument on the 
allegedly false phrases “all natural” and “no chemicals,” 
which are highlighted by Plaintiff in the FAC. FAC ¶¶ 8, 
48, 67, 75, 86. These sorts of vague, ill-defined phrases 
have indeed been considered nonactionable puffery in 
prior decisions. See, e.g., Pelayo v. Nestle USA, Inc., 989 
F. Supp. 2d 973, 978 (C.D. Cal. 2013) (“Plaintiff cannot 
state a claim ... regarding Defendants’ allegedly false, 
misleading, and deceptive ‘All Natural’ labeling because 
she fails to offer an objective or plausible definition of the 
phrase ‘All Natural,’ and the use of the term ‘All Natural’ 
is not deceptive in context.”). However, while “all 
natural” and “no chemicals” might be vague or highly 
subjective concepts, Plaintiff points out that it also cites 
specific factual representations made by Defendant: 
specifically, that the Enhancement Products contain “no 
harmful synthetic chemicals” and that “no prescription 
[is] necessary.” FAC ¶¶ 3, 8, 48–49. As Plaintiff notes, 
“the determination of whether ‘NO PRECRIPTION 
necessary’ and ‘NO HARMFUL synthetic chemicals’ are 
true is very much subject to an objective standard, 
specifically the FDA-approved usage and 21 U.S.C. § 
353(b)(1)(A) & (B).” Opp. 12:16–18. The Court agrees. 
Although some of the allegedly false phrases contained in 
the FAC might be little more than puffery, Plaintiff has 
also identified advertising language that constitutes 
“specific, detailed factual assertions” that are actionable 
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under the Lanham Act. Stearns v. Select Comfort Retail 
Corp., No. 08-2746 JF, 2009 WL 1635931, at *11 (N.D. 
Cal. June 5, 2009). Accordingly, the Court concludes that 
Plaintiff’s false advertising claim should not be dismissed 
on the basis that the challenged language is mere puffery.
 

iii. Tendency to Deceive and Materiality

Next, Defendant argues that Plaintiff has failed to 
plausibly allege that the allegedly false advertisements 
deceived or were likely to deceive reasonable consumers. 
See Mot. 10:5–11:7. In doing so, it also challenges the 
materiality of the advertising at issue.
 
*5 The Court concludes that Plaintiff has plausibly 
alleged a tendency to deceive. It has cited specific, 
objective factual assertions allegedly made by 
Defendant—“no prescription necessary,” “no harmful 
synthetic chemicals,” and so on—and then alleged that 
these assertions are demonstrably untrue. Had Plaintiff 
relied solely on an ambiguous, ill-defined phrase like “all 
natural,” a more exacting analysis would be needed, and 
Plaintiff would be required to “allege[ ] a plausible 
interpretation of what ‘All–Natural’ would mean to a 
reasonable consumer of [the Enhancement Products] and 
indicate[ ] exactly which ingredients in various iterations 
of [the Enhancement Products] do not meet this 
definition.” Dorsey v. Rockhard Labs., LLC, No. CV 
13-07557 DDP (RZx), 2014 WL 4678969, at *7 (C.D. 
Cal. Sept. 19, 2014). But because Plaintiff also cites to 
actionable statements of fact that are allegedly false and 
not subject to multiple interpretations, the Court is 
satisfied that such language would have a tendency to 
deceive a substantial segment of its audience.
 
As for materiality, Defendant offers the following 
musings:

Is it plausible that a substantial number of consumers 
over the brief five months of Plaintiff’s existence 
visited its website and opted instead to purchase one of 
the products offered for sale by one of [Defendant’s] 
co-defendants solely as a result of an “all natural” 
description? Especially if, as likely, the same 
description is likely to appear on Plaintiff’s website? 
Wouldn’t it be more plausible that a consumer was 
guided by another factor such as price or alleged 
effectiveness of the product? What about location of 
the seller? Its reputation? The consumer’s prior 
purchase history with the seller? Even that a potential 
purchaser [is] unlikely to [ ] know anything about 
Plaintiff since it is so new?

Mot. 10:22–11:2. These are relevant inquiries, and were 
the Court ruling on a motion for summary judgment, it 
would be obliged to consider them to determine 
materiality. On a motion to dismiss, however, the Court 
must accept Plaintiff’s allegations as true and in the light 
most favorable to it. Plaintiff alleges that Defendant’s 
“deception is material because it is likely to influence a 
consumer’s purchasing decisions, especially if the 
consumer is concerned about the consequences of taking 
certain prescription drugs without the supervision of a 
medical doctor.” FAC ¶ 80. It is plausible that 
representations regarding a product’s safety and the need 
for a prescription would be material to a consumer’s 
decision to purchase the product. Accordingly, the Court 
is unwilling to conclude at this time that the allegedly 
false advertisements were not material, and so the 
Lanham Act claim should not be dismissed on this basis.
 

iv. Plaintiff’s Injury

Finally, Defendant asserts that Plaintiff has failed to 
allege that it suffered an injury. See Mot. 11:8–12:9. It 
notes that “Plaintiff does not provide any deeper level of 
detail to support its assertions which would explain, e.g., 
how Plaintiff can be sure that a consumer’s decision to 
purchase any of the Enhancement products was affected 
by the alleged misrepresentations, or how its sales in 
particular were affected.” Id. 11:28–12:3 (emphasis in 
original). However, proof of injury is not required at this 
time, as the Ninth Circuit has “generally presumed 
commercial injury when defendant and plaintiff are direct 
competitors and defendant’s misrepresentation has a 
tendency to mislead consumers.” TrafficSchool.com, Inc. 
v. Edriver Inc., 653 F.3d 820, 826 (9th Cir. 2011); see 
also id. at 827 (quoting Kournikova v. General Media 
Commc’ns Inc., 278 F. Supp. 2d 1111, 1117 (C.D. Cal. 
2003) ) (“There are good reasons to presume that a 
competitor bringing a false advertising claim has suffered 
a commercial injury. Competitors ‘vie for the same 
dollars from the same consumer group,’ and a misleading 
ad can upset their relative competitive positions.... 
Requiring proof that defendant’s ads caused plaintiff to 
lose sales as a prerequisite to bringing suit would frustrate 
its ability to act as the fabled vicarious avenger of the 
consuming public.”). Here, Plaintiff and Defendant 
indisputably operate in the same industry and are 
competitors. Accordingly, the Court can presume the 
existence of commercial injury for purposes of the 
Lanham Act.5
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v. Summation

*6 The Court concludes that Plaintiff has alleged a 
plausible claim for false advertising under section 43(a) of 
the Lanham Act. Therefore, the Court DENIES 
Defendant’s motion to dismiss Plaintiff’s first claim for 
relief.
 

B. RICO Claim
The elements of a civil RICO claim are: “(1) conduct (2) 
of an enterprise (3) through a pattern (4) of racketeering 
activity (known as predicate acts) (5) causing injury to the 
plaintiff’s business or property.” Grimmett v. Brown, 75 
F.3d 506, 510 (9th Cir. 1996) (citing 18 U.S.C. §§ 
1962(c), 1964(c) ). “In order to avoid dismissal for failure 
to state a claim, a [RICO] plaintiff must plead specific 
facts, not mere conclusory allegations, which establish the 
existence of an enterprise.” Comwest, Inc. v. American 
Operator Servs., Inc., 765 F. Supp. 1467, 1475 (C.D. Cal. 
1991) (quoting Elliott v. Foufas, 867 F.2d 877, 881 (5th 
Cir. 1989) ) (alteration in original). Civil RICO claims 
based on fraud must be pleaded with particularity 
pursuant to Rule 9(b). See Edwards v. Marin Park, Inc., 
356 F.3d 1058, 1065–66 (9th Cir. 2004).
 
Here, Defendant challenges the satisfaction of three RICO 
claim elements: predicate acts, conduct, and injury.
 

i. Predicate Acts

The predicate acts required for a civil RICO claim are “at 
least two acts of racketeering activity” as defined by the 
statute. 18 U.S.C. § 1961(5). The statute recognizes mail 
fraud under § 1341 and wire fraud under § 1343 as 
qualifying acts of racketeering activity. See 18 U.S.C. § 
1961(1). Plaintiff’s FAC includes allegations of mail 
fraud, see FAC ¶ 89, and wire fraud, see id. ¶ 90.
 
To begin, the Court agrees with Defendant that the FAC 
does not adequately plead intent to defraud. Both mail 
fraud and wire fraud require a “scheme ... to defraud.” 18 
U.S.C. §§ 1341, 1343. Here, Plaintiff offers only 
conclusory allegations of a “scheme to defraud and 
mislead consumers of their products.” FAC ¶¶ 89–90. 
However, the FAC does not contain specific allegations 
that Defendant and the Conspiracy Defendants intended 
to deceive their customers. Indeed, elsewhere in the 
complaint, Plaintiff alleges that Defendant “makes a 

conscientious effort to describe and display its products 
and services accurately.” Id. ¶¶ 2, 44. Although Plaintiff 
claims that Defendant “knew, or should have known, that 
[the] Enhancement Products contain hidden drug 
ingredients and actually require a prescription from a 
medical doctor,” id. ¶¶ 11, 78, these are again merely 
conclusory statements. Nowhere does Plaintiff allege with 
specificity that Defendant knew that the Enhancement 
Products contained sildenafil, or that it knew that the 
Products required a doctor’s prescription, or that it 
intended to mislead consumers as to these and other 
features. The existence of false advertisements does 
necessarily indicate an intent to defraud consumers, 
especially given that Defendant did not actually author the 
alleged misrepresentations and merely placed the 
manufacturers’ language on its website. Plaintiff’s FAC 
offers no allegations from which fraudulent intent can be 
derived, other than conclusory allegations that are 
insufficient even under relaxed pleading standards.
 
Furthermore, Plaintiff’s allegations of mail and wire fraud 
do not satisfy the particularity standard of Rule 9(b), 
which requires “the who, what, when, where, and how of 
the misconduct charged.” Vess, 317 F.3d at 1106 (internal 
quotation marks omitted). Not a single specific instance 
of mail or wire fraud is included in the FAC; specific 
allegations as to the time, place, and manner of this 
alleged misconduct are absent. Because Plaintiff offers 
only scant descriptions of an alleged “scheme” of 
fraudulent conduct, the FAC falls short of the heightened 
pleading standard that is applied to a civil RICO claim.
 
*7 Because Plaintiff has not adequately pleaded 
Defendant’s fraudulent intent or the particulars of the 
alleged mail and wire fraud, the predicate acts 
requirement of a civil RICO cause of action is not 
satisfied, and the claim cannot be maintained. See Alan 
Neuman Prods., Inc. v. Albright, 862 F.2d 1388, 1392 
(9th Cir. 1988) (“The allegations of predicate acts in the 
complaint concerning those elements of RICO are entirely 
general; no specifics of time, place, or nature of the 
alleged communications are pleaded. This is a fatal defect 
under Fed.R.Civ.P. 9(b), which requires that 
circumstances constituting fraud be stated with 
particularity.”). Therefore, the Court GRANTS 
Defendant’s motion to dismiss Plaintiff’s second claim 
for relief.
 

ii. Conduct

Because the Court grants leave to amend, see Part IV 
below, it will also consider Defendant’s additional 
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grounds for dismissal of the civil RICO claim.
 
Defendant argues that Plaintiff has not alleged the roles of 
the various defendants in sufficient detail. See Mot. 
14:23–15:23. The Court agrees. Plaintiff broadly sketches 
the outline of an alleged conspiracy, placing Defendant at 
its center, see FAC ¶¶ 43–48, but it lacks specific details 
such as when the conspiracy began, when the alleged 
misrepresentations were made, and how the Conspiracy 
Defendants interacted with Defendant. The FAC suggests 
that the Conspiracy Defendants “contract with 
[Defendant] to share in profits from the sale of the illegal 
and dangerous products,” but the relationships between 
the various defendants are otherwise ill-defined, and there 
is an absence of specific misconduct that is assigned to 
specific defendants. The FAC enumerates which of the 
Enhancement Products that the Conspiracy Defendants 
allegedly sold, see id. ¶¶ 49–70, but these individualized 
allegations are not sufficiently tied to a clearly defined 
conspiracy with Defendant as its hub. Given that “[c]ivil 
RICO is an unusually potent weapon—the litigation 
equivalent of a thermonuclear device,” Miranda v. Ponce 
Fed. Bank, 948 F.2d 41, 44 (1st Cir. 1991), and that “the 
allegedly offending advertisements are not [for 
Defendant’s] products,” the Court agrees that “it is even 
more important that Plaintiff inform [Defendant] with 
specifics concerning what it did, and when.” Reply 7:4–7.
 
Plaintiffs suggests that “[c]ourts in this Circuit have 
refrained from a strict application of the heightened ‘who, 
what, when, where, and how’ pleading standard of Rule 
9(b) in cases where the alleged fraud involves webpage 
marketing.” Opp. 17:3–6. However, the authority on 
which it relies for this proposition is not persuasive. In 
Ehret v. Uber Technologies, Inc., 68 F. Supp. 3d 1121 
(N.D. Cal. 2014), a case that involved webpage 
marketing, the court did indeed relax the normally 
heightened particularity standard. See id. at 1129. But in 
doing so, it did not make a broad assertion about 
webpage-based fraud claims, as Plaintiff does, but instead 
cited to In re Tobacco II Cases, 46 Cal. 4th 298 (2009), in 
which the California Supreme Court wrote that “where ... 
a plaintiff alleges exposure to a long-term advertising 
campaign, the plaintiff is not required to plead with an 
unrealistic degree of specificity that the plaintiff relied on 
particular advertisements or statements.” Id. at 328 
(emphasis added). There is no indication in the FAC that 
this action, like Ehret or In re Tobacco, centers on a long, 
drawn-out advertising campaign. Accordingly, the Court 
is unwilling to follow Ehret’s lead and relax the 
applicable pleading standard, especially given that, unlike 
Ehret, this case involves a civil RICO claim.
 

iii. Injury

Lastly, Defendant contends that Plaintiff has failed to 
plausibly allege injury as a result of the purported RICO 
violations. See Mot. 15:24–16:19.
 
*8 “The only requirement for RICO standing is that one 
be a ‘person injured in his business or property by reason 
of a violation of section 1962.’ ” Diaz v. Gates, 420 F.3d 
897, 901 (9th Cir. 2005) (quoting 18 U.S.C. § 1964(c) ); 
see also Holmes v. Securities Inv’r Prot. Corp., 503 U.S. 
258, 265–68 (1992) (indicating that “by reason of” 
incorporates a proximate cause standard). In contrast to 
Plaintiff’s Lanham Act claim, in which injury could be 
inferred because the parties are competitors, here Plaintiff 
needs to demonstrate that Defendant’s RICO violation 
was a “substantial factor” in the sequence that caused its 
injury. Oki Semiconductor Co. v. Wells Fargo Bank, Nat’l 
Ass’n, 298 F.3d 768, 773 (9th Cir. 2002). Accordingly, 
the various unanswered questions posed by Defendant in 
Part III.A.iii must be considered here. Plaintiff only 
alleges that it “has been injured in its business or property 
by reason of Defendants’ violation of section 1962 by, 
inter alia, the diversion of sales to Defendants, which sell 
products directly in competition with Plaintiff’s products, 
including the Enhancement Products at issue here.” FAC 
¶ 92. It does not address whether its sales of Powerful 
Desire necessarily suffered as a result of Defendant’s 
false advertising as opposed to some other factor, such as 
price, productive effectiveness, familiarity with the seller,6 
or purchasing habits of customers. Furthermore, as 
Defendant notes, Plaintiff “fails to plausibly allege how, 
in the mere five months of its existence, it has suffered 
‘extensive and irreparable harm, including but not limited 
to, loss of revenue, disparagement, and loss of goodwill.’ 
” Mot. 16:13–16 (quoting FAC ¶¶ 6, 12).
 
In short, because Plaintiff’s FAC does not plausibly allege 
that it was Defendant’s alleged RICO conduct and not one 
or more of various other factors that resulted in diverted 
sales, it has not adequately pleaded an injury under a civil 
RICO claim.
 

IV. Leave to Amend
Plaintiff requests leave to amend. See Opp. 20:3–22.
 
Whether to grant leave to amend rests in the sound 
discretion of the trial court. See Bonin v. Calderon, 59 
F.3d 815, 845 (9th Cir. 1995). The Court considers 
whether leave to amend would cause undue delay or 
prejudice to the opposing party, and whether granting 
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leave to amend would be futile. See Sisseton-Wahpeton 
Sioux Tribe v. United States, 90 F.3d 351, 355 (9th Cir. 
1996). Generally, dismissal without leave to amend is 
improper “unless it is clear that the complaint could not 
be saved by any amendment.” Jackson v. Carey, 353 F.3d 
750, 758 (9th Cir. 2003).
 
Here, the Court concludes that Plaintiff’s civil RICO 
claim fails because of various instances of insufficient 
pleading. Although Plaintiff falls well short of the 
heightened pleading standard applied to this cause of 
action—one designed to “flush out frivolous RICO 
allegations at an early stage of the litigation” due to the 
“almost inevitable stigmatizing effect on those named as 
defendants,” Figueroa Ruiz v. Alegria, 896 F.2d 645, 650 
(1st Cir. 1990)—it is possible that these inadequacies 
might be cured through amendment. Defendant argues 
that leave to amend should not be granted because its 
counsel previously “identified the deficiencies of 
Plaintiff’s ... RICO claims to Plaintiff’s counsel.” Mot. 
2:21–26. However, because this is the Court’s first 
consideration of Plaintiff’s allegations, it nevertheless 
GRANTS leave to amend to give Plaintiff the opportunity 
to enhance its allegations.
 

V. Conclusion
For the foregoing reasons, the Court GRANTS 
Defendant’s motion to dismiss Plaintiff’s second claim 

for civil RICO and DENIES Defendant’s motion to 
dismiss Plaintiff’s first claim for false advertising under 
the Lanham Act.
 
Because the Court GRANTS leave to amend, Plaintiff 
must file a second amended complaint by April 6, 2018. 
Failure to file by that date will result in dismissal of 
Plaintiff’s second claim for relief with prejudice.
 
Although the Court has granted leave to amend, Plaintiff 
and its counsel should be mindful of Rule 11 standards in 
re-pleading its civil RICO claim, given the various 
insufficiencies identified in this order. “Rule 11 is 
designed to deter attorneys and unrepresented parties 
from violating their certification that any pleading, motion 
or other paper presented to the court is supported by an 
objectively reasonable legal and factual basis; no showing 
of bad faith or subjective intent is required.” Truesdell v. 
Southern Cal. Permanente Med. Grp., 209 F.R.D. 169, 
173–74 (C.D. Cal. 2002). In the event that the Court finds 
that Plaintiff’s civil RICO claim fails to comply with Rule 
11, it may impose sanctions and invite Defendant to move 
to recover attorneys’ fees and costs associated with the 
filings of the motions to dismiss. See Fed R. Civ. P. 11(c).
 
*9 IT IS SO ORDERED.
 

All Citations

Not Reported in Fed. Supp., 2018 WL 6113092

Footnotes

1 Although Plaintiff lists a host of male enhancement products in its complaint, see FAC ¶¶ 1, 47, allegations pertaining to the 
Enhancement Products center on only three of these: Black Panther, Rhino 9 Premium 3500, and Rhino 5 1500. See id. ¶¶ 49–70.

2 Sildenafil is better known by the name “Viagra.” Opp. 5:12–13.

3 In its opposition, Plaintiff proposes a 12(b)(6) standard of review derived from a series of pre-Twombly Supreme Court and Ninth 
Circuit decisions. See Opp. 6:21–7:2. This includes citation to a 1988 Ninth Circuit decision that relied on Conley v. Gibson, 355 
U.S. 41 (1957), the latter of which held that “a complaint should not be dismissed for failure to state a claim unless it appears 
beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief.” Id. at 45–46. As 
first-year civil procedure students now learn, Conley and its “no set of facts” dictate were abrogated by Twombly and its progeny. 
See Twombly, 550 U.S. at 560–63; Iqbal, 556 U.S. at 670 (noting that “Twombly retired the Conley no-set-of-facts test”). Plaintiff 
is therefore admonished to review a revised civil procedure hornbook to calibrate future filings to the appropriate standard of 
review.

4 Defendant asserts, and Plaintiff does not dispute, that the text of the Terms and Conditions can be considered on this motion to 
dismiss because it is incorporated by reference into the FAC. See FAC ¶ 44; In re NVIDIA Corp. Sec. Litig., 768 F.3d 1046, 1051 
(9th Cir. 2014) (noting that a court may utilize “attached exhibits, documents incorporated by reference, and matters properly 
subject to judicial notice”); Marder v. Lopez, 450 F.3d 445, 448 (9th Cir. 2006) (“A court may consider evidence on which the 
complaint ‘necessarily relies’ if: (1) the complaint refers to the document; (2) the document is central to the plaintiff’s claim; and 
(3) no party questions the authenticity of the copy attached to the 12(b)(6) motion.”).
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5 While not dispositive of this issue, Plaintiff also argues that its prayer for injunctive relief obviates its need to establish monetary 
damages. See Opp. 15:18–25; Southland Sod Farms, 108 F.3d at 1145 (“[A] competitor need not prove injury when suing to enjoin 
conduct that violates section 43(a).”). However, Defendant notes that Plaintiff does not allege that Defendant continues to sell the 
Enhancement Products. See Reply 6:14–22. Although this fact is not alone grounds to dismiss Plaintiff’s Lanham Act claim, the 
Court notes that the absence of an allegation of continued sales suggests that Plaintiff’s request for injunctive relief might be moot.

6 Defendant notes that Plaintiff “was formed on March 22, 2017,” a mere five months before this action was filed. Reply 8:26–28.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Attorneys and Law Firms

Anthony J. Dain, Dave Deonarine, Frederick K. Taylor, J. 
Christopher Jaczko, Nikki MA, Raymond K. Chan, 
Procopio Cory Hargreaves and Savitch LLP, San Diego, 
CA, for Kaneka Corporation.

John Williamson, Anthony A. Hartmann, Cecilia 
Sanabria, Daniel G. Chung, Eric J. Fues, Hala S. Mourad, 
Mindy L. Ehrenfried, Parmanand K. Sharma, Richard L. 
Stroup, Smith R. Brittingham, IV, Finnegan Henderson 
Farabow Garrett and Dunner LLP, Washington, DC, 
Charles Hyuk Suh, Minjae Kang, Finnegan Henderson 
Farabow Garrett & Dunner LLP, Reston, VA, David Karl 
Willingham, Caldwell Leslie and Proctor PC, Los 
Angeles, CA, for SKC Kolon PI, Inc., et al.

Proceedings: Order (1) DENYING Plaintiff’s Motion 
for Leave to Amend (Doc. No. 140); (2) GRANTING 
Defendant’s Motion for Leave to Amend (Doc. No. 
142); and (3) VACATING the May 13, 2013 hearing. 
(IN CHAMBERS)

JESUS G. BERNAL, UNITED STATES DISTRICT 
JUDGE

*1 Before the Court are (1) Plaintiff Kaneka’s Motion for 
Leave to Amend the First Amended Complaint to Add an 
Additional Party; and (2) Defendant SKPI’s Motion for 
Leave to File First Amended Answer, Affirmative 

Defenses, and Counterclaims. The Court finds these 
matters appropriate for resolution without a hearing. See 
Fed. R. Civ. Proc. 78; Local R. 7–15. After reviewing and 
considering the papers filed in support of and in 
opposition to the motions, the Court (1) DENIES 
Kaneka’s Motion to Amend; and (2) GRANTS SKPI’s 
Motion to Amend.
 

I. BACKGROUND

This action for claims of infringement of five patents was 
initially brought on July 26, 2010, in the United States 
District Court for the Eastern District of Texas by 
Plaintiff Kaneka Corporation (“Kaneka”), a Japanese 
corporation, against Defendants SKC Kolon PI, Inc. 
(“SKPI”), a Korean corporation, and SKC, Inc. (“SKC 
America”), a U.S. corporation. (Compl.(Doc. No. 1).) On 
September 15, 2010, Kaneka filed its First Amended 
Complaint (“FAC”), again against Defendants SKPI and 
SKC America, alleging infringement of five patents. 
(Doc. No. 14.) All five patents “include claims covering 
polyimide films and methods/processes for producing 
polyimide films.” (FAC ¶ 16.)
 
(SKC America filed its Answer, Affirmative Defenses, 
and Counterclaims on September 29, 2010, alleging 
claims for declarations of noninfringement and invalidity 
for each of the five patents asserted by Kaneka. (Doc. No. 
16).) On March 30, 2011, the Eastern District of Texas 
Court transferred this action to the Central District of 
California before the Honorable Jacqueline H. Nguyen. 
(Doc. Nos.49, 51.)
 
On June 3, 2011, both parties agreed to stay the action 
with respect to four of the five asserted patents, which 
were the subject of an investigation before the U.S. 
International Trade Commission (“ITC”). (Doc. No. 69.) 
Kaneka opposed the stay regarding the fifth patent, U.S. 
Patent No. 5,075,064 (“ ‘064 Patent”), which had expired 
and thus could not be part of the ITC investigation. (Doc. 
No. 71.) On July 1, 2011, SKPI filed its Answer, 
Affirmative Defenses, and Counterclaims, seeking 
declarations of noninfringement, invalidity, and 
unenforceability with respect to the five asserted patents. 
(Doc. No. 84.)
 
The Court (Nguyen, J.) on July 11, 2011, granted the 
motion to stay the entire action pending complete 
resolution of the ITC investigations. (“Stay Order” (Doc. 
No. 88).) The Court stayed the action “in the interest of 
judicial economy and to avoid duplication of labor” and 
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on the ground that “the instant action and the ITC 
Investigation both involve the same type of technology 
and accused products and both proceedings would involve 
extensive foreign discovery. As such, requiring 
Defendants to conduct simultaneous discovery in two 
different forums will not only impose unnecessary burden 
on Defendants, but, more importantly, will be a waste of 
judicial resources.” (Id. at 3–4 (internal citations to the 
record omitted).) The Court added that, given the likely 
overlapping discovery in the two actions, “the better 
course of action would be to stay the adjudication of the 
’064 Patent and await for the resolution of the ITC 
Investigation, which will likely simplify and streamline 
factual and legal issues in this action.” (Id. at 4.) On May 
11, 2012, this action was transferred within the Central 
District of California to the Honorable Michael W. 
Fitzgerald. (Doc. No. 99.)
 
*2 The Court (Fitzgerald, J.) lifted the stay on December 
10, 2012, as the ITC investigation terminated on October 
5, 2012, and no appeal was filed by the ITC deadline. 
(Doc. No. 117.) On January 7, 2013, this action was 
transferred within the Central District of California to the 
Honorable Jesus G. Bernal. (Doc. No. 125.)
 
On April 12, 2013, Kaneka filed its Motion for Leave to 
Amend its FAC, seeking to add SKC Co., Ltd. (“SKC 
Korea”) as a defendant. (Doc. No. 140.) Defendants 
opposed the Motion on April 22, 2013 (Doc. No. 150), 
and Kaneka filed its Reply on April 29, 2013 (Doc. No. 
155). The Opposition and Reply are partially redacted; 
unredacted version are lodged separately with the Court 
under seal, along with several exhibits.
 
On April 15, 2013, SKPI filed its Motion for Leave to 
Amend Counterclaims, seeking to amend its affirmative 
defenses and counterclaims of inequitable conduct and to 
add the defenses of implied license and patent exhaustion 
with respect to the ’064 Patent. (Doc. No. 142.)
 
Kaneka opposed the Motion on April 22, 2013 (Doc. No. 
147), and SKPI filed its Reply on April 29, 2013 (Doc. 
No. 153). The Motion, Opposition, and Reply are partially 
redacted; unredacted version are lodged separately with 
the Court under seal, along with several exhibits.
 

II. LEGAL STANDARD1

Rule 15 provides that leave to amend “shall be freely 
given when justice so requires.” Fed.R.Civ.P. 15(a). The 
Ninth Circuit has held that “ ‘[t]his policy is to be applied 
with extreme liberality.’ ” Eminence Capital, L.L.C. v. 

Aspeon, Inc., 316 F.3d 1048, 1051 (9th Cir.2003) (quoting 
Owens v. Kaiser Found. Health Plan, Inc., 244 F.3d 708, 
712 (9th Cir.2001)). Leave to amend is not automatic, 
however. The Ninth Circuit considers a motion for leave 
to amend under five factors: bad faith, undue delay, 
prejudice to the opposing party, futility of amendment, 
and whether the plaintiff has previously amended the 
complaint. Nunes v. Ashcroft, 375 F.3d 805, 808 (9th 
Cir.2004). The Ninth Circuit has held that “it is the 
consideration of prejudice to the opposing party that 
carries the greatest weight.” Eminence Capital, 316 F.3d 
at 1052. Further, the Ninth Circuit “differentiate[s] 
between pleadings attempting to amend claims from those 
seeking to amend parties. Amendments seeking to add 
claims are to be granted more freely than amendments 
adding parties.” Union Pac. R. Co. v. Nevada Power Co., 
950 F.2d 1429, 1432 (9th Cir.1991) (emphasis in 
original).
 
“The party opposing amendment bears the burden of 
showing prejudice, unfair delay, bad faith, or futility of 
amendment.” United Steel, Paper & Forestry, Rubber, 
Mfg., Energy, Allied Indus. & Serv. Workers Int’l Union, 
AFL–CIO, CLC v. ConocoPhillips Co., No. CV 082068 
PSG (FFMx), 2009 WL 650730, at *2 (C.D.Cal. Mar. 12, 
2009) (citing Eminence Capital, 316 F.3d at 1052; DCD 
Programs, Ltd. v. Leighton, 833 F.2d 183, 186–87 (9th 
Cir.1987)).
 

III. DISCUSSION

A. Kaneka’s Motion for Leave to Amend

1. Background
Defendant SKPI was formed in June 2008 when SKC 
Korea and Kolon Industries, Inc., merged their polyimide 
film divisions. (Mot. at 1; Opp’n at 1.) After the merger 
and formation of SKPI, SKC Korea stopped all its activity 
regarding polyimide films and transferred all of its 
inventory to SKPI. (Declaration of Keum Soo Song in 
Support of Defendants’ Opposition ¶ 9, attached as 
Exhibit P to Declaration of Parmanand K. Sharma (Doc. 
No. 150–2 at 62.)) Kaneka had investigated SKC Korea 
prior to filing this action in July 2010 and found that 
“SKC Korea’s films read on Kaneka’s patents.” (Reply at 
9; Sharma Decl., Ex. F (under seal).) Kaneka states that, 
“[t]hrough discovery in the ITC Investigation, Kaneka 
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discovered evidence showing that SKC Korea induced 
others ... to infringe the Asserted Patents and discovered 
documents showing the extent of SKC Korea’s direct 
sales of the Accused Products in the United States.” 
(Reply at 9.)
 

2. Undue Delay and Bad Faith
*3 “A motion to amend a complaint may be denied if 
there is undue delay.” Burns v. Cnty. of King, 883 F.2d 
819, 823 (9th Cir.1989). The Ninth Circuit has stated that, 
“in evaluating undue delay, we also inquire whether the 
moving party knew or should have known the facts and 
theories raised by the amendment in the original 
pleading.... We have held that an eight month delay 
between the time of obtaining a relevant fact and seeking 
a leave to amend is unreasonable.” AmerisourceBergen 
Corp. v. Dialysist W., Inc., 465 F.3d 946, 953 (9th 
Cir.2006) (internal quotations marks and citations 
omitted). The Ninth Circuit has also stated that undue 
delay is a persuasive factor, but typically not sufficient to 
support denial of leave to amend without the presence of 
other factors. See Morongo Band of Mission Indians v. 
Rose, 893 F.2d 1074, 1079 (9th Cir.1990) (denying leave 
to amend where there was a delay of “nearly two years” 
but noting that this fact was “not alone enough to support 
denial”); but see Burns, 883 F.2d at 823 (denying leave to 
amend when the plaintiff “knew of the roles played by the 
two” parties he sought to “add” for two years and “offered 
no excuse for failing to include these parties in the 
original complaint or in his subsequent amendments”).
 
The Court finds that the factor of undue delay here 
strongly favors denial of leave to amend and notes that 
this factor is reasonably accorded significant weight given 
the particular facts of this matter. First, like in Burns, the 
moving party here seeks to add a new party, not new 
claims, and thus faces a higher standard for leave to 
amend. See Union Pac. R. Co., 950 F.2d at 1432. Second, 
before filing this lawsuit in 2010, Kaneka was aware or 
believed that (1) “SKC Korea is the parent company to 
SKC America” (Mot. at 2); and (2) “SKC Korea’s films 
read on Kaneka’s patents” (Reply at 9).
 
Third, and most importantly, even assuming that Kaneka 
had good reason to not include SKC Korea as a defendant 
based upon this pre-filing information, the information 
Kaneka now has and refers to as justification for the 
amendment must have been obtained prior to December 
20, 2011, the discovery cut-off date in the ITC 
investigation. (See November 7, 2011 Status Report at 2 
(Doc. No. 92).) Kaneka could and should have sought 

leave to add SKC Korea as a party to the ITC 
investigation upon learning the allegedly new 
information. Kaneka offers no reason for failing to seek 
leave of the ITC to add SKC Korea as a party at any point 
before the trial began in March 2012. (See May 2, 2012 
Status Report at 2 (Doc. No. 98).)
 
The ITC grants leave to amend a complaint after it begins 
its investigation “for good cause shown and upon such 
conditions as are necessary to avoid prejudicing the public 
interest and the rights of the parties to the investigation.” 
19 C.F.R. § 210.14(b)(1). Motions filed with the ITC “to 
add a new party are routinely granted.” In the Matter of 
Certain Devices with Secure Communication 
Capabilities, Inv. No. 337–TA–818 (I.T.C.), Order No. 9, 
2012 WL 3939875, at *1 (May 24, 2012). The ITC 
investigates and issues decisions in disputes involving 
foreign corporation’s importation and sales practices, 
particularly those involving products that are made under 
“a process covered by the claims of a valid and 
enforceable U.S. patent.” 19 U.S.C. § 337(a)(1)(B). All of 
the above are reasons Kaneka should have added SKC 
Korea to its ITC complaint. This Court specifically stayed 
this action pending the ITC investigation “to avoid 
duplication of labor,” “streamline factual and legal 
issues,” and avoid the “unnecessary burden on Defendants 
... [and] waste of judicial resources” that would be 
imposed by allowing “extensive foreign discovery ... in 
two different forums.” (Stay Order at 3–4.) By not 
seeking to add SKC Korea to the ITC investigation but 
seeking to add it as a defendant now, Kaneka risks 
undermining the Court’s rationales for granting the stay 
and causing even further delays in a matter that has been 
litigated for the last three years.
 
*4 One factor that may favor Kaneka’s Motion is that it 
was filed before the Court’s deadline to amend the 
pleadings. (See April 8, 2013 Minutes of Scheduling 
Conference (Doc. No. 143) (setting a deadline of May 13, 
2013, for motions to add parties or amend pleadings).) In 
assessing timeliness, however, this factor is subordinate to 
the inquiry of whether the party seeking the amendment “ 
‘knew or should have known the facts and theories raised 
by the amendment in the original pleading.’ ” 
AmerisourceBergen Corp., 465 F.3d at 953 (quoting 
Jackson v. Bank of Hawaii, 902 F.2d 1385, 1388 (9th 
Cir.1990)).2 The significance of Kaneka having filed its 
Motion in compliance with the Scheduling Order is 
further mitigated by the likely effect that adding a foreign 
corporation would have on the Court’s case management 
deadlines, as discussed further below in the context of 
“undue prejudice.”
 
Defendants argue that Kaneka’s undue delay suggests bad 
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faith, as Kaneka’s motion is an attempt to “re-do 
discovery,” obtain “leverage through protracted 
litigation,” and engage in “harassment” of Defendants and 
Defendants’ customers. (Opp’n at 8.) Given Kaneka’s 
lack of excuse for not seeking to add SKC Korea during 
the ITC investigation or, at the very least, on November 9, 
2012, when it requested that this Court lift the stay, and 
given Kaneka’s failure to identify meaningful evidence 
discovered during the ITC investigation,3 the Court finds 
that the undue delay, at a minimum, gives rise to the 
appearance of bad faith.
 
Therefore, the factors of undue delay and bad faith 
strongly favor denying leave to add SKC Korea to the 
FAC.
 

3. Undue Prejudice
In addition to Kaneka’s undue and unexplained delay in 
seeking leave to amend, adding SKC Korea to the 
Complaint could result in substantially protracted 
litigation and additional, burdensome discovery. In 
Jackson v. Bank of Hawaii, the Ninth Circuit found undue 
prejudice arising in part from discovery costs because, 
even though the moving party offered to reimburse the 
opposing party for any additional discovery expenses, 
there were still “the opportunity costs to the [opposing 
party] when its officers spend time in the discovery 
process.” 902 F.2d at 138788; see also id. at 1388 (“ 
‘Putting the defendants through the time and expense of 
continued litigation on a new theory, with the possibility 
of additional discovery, would be manifestly unfair and 
unduly prejudicial.”) (quoting Priddy v. Edelman, 883 
F.2d 438, 447 (6th Cir.1989)).
 
Defendants argue that adding SKC Korea would cause 
additional delay because service would have to be made 
through the Hague Convention process, which both 
parties recognize could take up to four months. (See 
Opp’n at 9; Sharma Decl., Exs. L, Q (April 8, 2013 
Scheduling Conference Transcript (“Transcript”)) at 
10:7–16.) Kaneka argues that this delay could be avoided 
if SKC America, as SKC Korea’s “general agent in the 
United States could agree to accept service on SKC 
Korea’s behalf.” (Reply at 4.) SKC America, however, 
cannot accept service on SKC Korea’s behalf unless it has 
specific authority to do so. See Pochiro v. Prudential Ins. 
Co., 827 F.2d 1246, 1248–1249 (9th Cir.1987); see also 
U.S. Commodity Futures Trading Comm’n v. Paron 
Capital Mgmt., LLC, No. 11–4577–CW, 2012 WL 
1156396 (N.D.Cal. Apr. 6, 2012) (“[E]ven if a person 
states that he or she is authorized to accept service, that is 

not proof that the person actually has the authority to do 
so.”). As SKC America has not accepted service on behalf 
of SKPI, thus requiring a service procedure through the 
Hague Convention lasting approximately four months 
(Sharm Decl. ¶ 21), despite the Defendants’ being 
“intimately related” (Mot. at 2), the Court has no reason 
to assume that SKC America is specifically authorized to 
accept service on SKC Korea’s behalf, even if SKC 
America agreed to do so.
 
*5 Kaneka has indicated that it will serve additional 
discovery requests on SKC Korea if added to the FAC 
and “would ask for additional depositions with respect to 
[SKC Korea].” (Transcript at 13:7–25, 15:15–22.) In June 
2008, SKC Korea ceased all activity regarding polyimide 
films and transferred all of its inventory to SKPI. As 
Kaneka’s discovery requests would concern the time 
period between 2005 and June 2008 (see Reply at 6) and 
would concern matters that SKC Korea has not been 
involved with since June 2008, it would likely be 
substantially burdensome for SKC Korea to find and 
provide information, to the extent it has retained any. 
Kaneka’s argument that this concern “is a non-starter” 
due to “SKC Korea’s duty to preserve all evidence that 
may be relevant to this litigation” is, first, a questionable 
proposition, and, second, significantly undermined by the 
two years that transpired between SKC Korea’s 
abandoning the polyimide films business and Kaneka 
filing this lawsuit. (Id.) The Court thus finds it likely that 
SKC Korea’s “ability to find such information in order to 
defend itself has severely diminished” and that, under 
these circumstances, the process of finding and producing 
documents responsive to discovery requests would be 
unduly time-intensive and expensive. (Opp’n at 11.)
 
These delays caused by service of process to Korea and 
additional discovery served on SKC Korea would 
undoubtedly require modification of the Scheduling Order 
(e.g., the claim construction hearing is presently set for 
August 2, 2013) and substantially increased expenses. 
SKPI and SKC America would thus be unduly prejudiced 
by allowing the amendment, and SKC Korea would be 
particularly prejudiced by its likely hardship in producing 
responsive documents and procuring evidence in its 
defense, and by its lack of opportunity to seek discovery 
in and otherwise participate in the ITC investigation.
 

4. Previous Opportunities to Amend
“[A] district court’s discretion over amendments is 
especially broad where the court has already given a 
plaintiff one or more opportunities to amend his 

Case 2:19-ap-01382-SK    Doc 229-2    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Appendix     Page 277 of 525



Kaneka Corp. v. SKC Kolon PI, Inc., Not Reported in Fed. Supp. (2013)

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 5

complaint.” Kaplan v. Rose, 49 F.3d 1363, 1370 (9th 
Cir.1994) (internal quotation marks omitted). Here, 
Kaneka has not only amended its Complaint once in this 
action, but it has had further opportunities to include new 
parties in its ITC complaint or to seek leave to add parties 
at any point during the ITC investigation. The fact that 
Kaneka had the opportunity to add SKC Korea to the ITC 
investigation but opted not to carries significant weight 
given the reasoning behind this Court’s Stay Order.
 
The Court finds that Defendants have shown that the 
undue prejudice they and SKC Korea would suffer if the 
Court granted Kaneka’s Motion is sufficient for denying 
leave to Amend under Rule 15. In addition to undue 
prejudice, the factors of undue delay, bad faith, and prior 
opportunities to amend support denial, particularly given 
the circumstances of this action and the prior litigation 
before the ITC. The Court therefore DENIES Kaneka’s 
Motion for Leave to Amend the First Amended 
Complaint to Add an Additional Party.
 

B. Defendant SKPI’s Motion for Leave to File First 
Amended Answer, Affirmative Defenses, and 
Counterclaims
Defendant SKPI seeks leave to amend its Answer, 
Affirmative Defenses, and Counterclaims, specifically by 
amending the language of its “inequitable conduct” 
defenses and adding “implied license” and “patent 
exhaustion” defenses with respect to the ’064 patent. (See 
Mot. at 1.)
 
Kaneka primarily opposes SKPI’s Motion on the ground 
that SKPI’s proposed amendment regarding the 
inequitable conduct defense is futile. (See Opp’n at 2–5.) 
This argument is unavailing, as SKPI’s proposed 
amendment is to add and change some language in its 
existing defenses; there are no new claims being added. 
Further, Kaneka’s asserts that “SKPI’s general 
accusations simply do not meet the heightened 
requirements” of particularity set forth in the cited case 
law. (Opp’n at 3.) Failure to meet a pleading standard is 
not a sufficient reason for denying leave to amend under 
Rule 15; an amendment is “futile” only when it is clear 
that its defects cannot be cured by the allegation of any 
other facts. See United States v. Corinthian Colleges, 655 
F.3d 984, 995 (9th Cir.2011) (finding amendment to be 
not futile where the court could “conceive of additional 
facts that could, if formally alleged, support the claim”); 
Krainski v. Nevada ex rel. Bd. of Regents of NV. System of 
Higher Educ., 616 F.3d 963, 972 (9th Cir.2010); Lopez v. 
Smith, 203 F.3d 1122, 1130 (9th Cir.2000). Kaneka has 

not met its burden of showing that SKPI’s amendment 
regarding the defense of inequitable misconduct is futile.
 
*6 Kaneka also fails to show that it would be unduly 
prejudiced by SKPI’s proposed amendments. Kaneka 
only argues that it has already produced voluminous 
discovery in the ITC action and “that SKPI has already 
litigated this issue in the Prior ITC action and lost.” 
(Opp’n at 5.) Both parties have agreed not to duplicate 
discovery from the ITC action, which has no preclusive 
effects in this matter, and Kaneka fails to provide any 
basis for the claim that SKPI’s amendments will result in 
unduly prejudicial discovery obligations. Kaneka 
therefore fails to make a sufficient showing of undue 
prejudice.
 
Kaneka argues that the Court should deny SKPI’s Motion 
because of SKPI’s undue delay, as SKPI could have 
brought its Motion when the stay was lifted in December 
2012. (Opp’n at 5–5.) The Court finds that SKPI did 
unduly delay filing its Motion; thus, this factor favors 
Kaneka. Nevertheless, as even a considerably longer 
undue delay, such as two years, is “not alone enough to 
support denial” of leave to amend under Rule 15’s policy 
of granting leave to amend with liberality, the Court finds 
that Kaneka has not met its burden of showing cause to 
deny leave to amend. Morongo, 893 F.2d at 1079. Finally, 
SKPI has not yet amended its pleading.
 
The Court therefore GRANTS SKPI’s Motion for Leave 
to Amend.
 

IV. CONCLUSION

For the foregoing reasons, the Court,

1. DENIES Kaneka’s Motion for Leave to Amend 
the First Amended Complaint to Add an Additional 
Party;

2. GRANTS SKPI’s Motion for Leave to File First 
Amended Answer, Affirmative Defenses, and 
Counterclaims; and

3. VACATES the May 13, 2013 Hearing.
 
SKPI shall file its First Amended Answer, Affirmative 
Defenses, and Counterclaims in compliance with Local 
Rule 3–2 no later than May 20, 2013.
 
IT IS SO ORDERED.
 

Case 2:19-ap-01382-SK    Doc 229-2    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Appendix     Page 278 of 525



Kaneka Corp. v. SKC Kolon PI, Inc., Not Reported in Fed. Supp. (2013)

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 6

All Citations Not Reported in Fed. Supp., 2013 WL 11237203

Footnotes

1 Unless otherwise noted, all mentions of “Rule” refer to the Federal Rules of Civil Procedure.

2 In both AmerisourceBergen Corp. and Jackson, the Ninth Circuit affirmed the district court’s denial of motions for leave to amend 
the pleadings to add claims, not parties.

3 The new evidence Kaneka cites in its Reply are submitted as two exhibits, filed under seal. These voluminous exhibits lack page 
numbers or tabs, as required by Local Rules 5–4.5 and 11–5.3. Kaneka cites generally to these two exhibits without any pinpoint 
citations to portions of the exhibits containing the newly “discovered evidence” that prompted this Motion. (See Reply at 9.) See 
Orr v. Bank of Am., 285 F.3d 764, 774–75 (9th Cir.2002) (stating that failure to provide pinpoint citations to evidence “alone 
warrants exclusion of the evidence”). The Court nevertheless has reviewed the evidence submitted and finds no information that 
would not have been previously known to Kaneka and that would justify adding SKC Korea at this point in the litigation.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Proceedings (In Chambers): ORDER RE: MOTION 
FOR LEAVE TO FILE THIRD AMENDED 
COMPLAINT [62]

MICHAEL W. FITZGERALD, U.S. District Judge

*1 Before the Court is Plaintiff April Kittel’s Motion for 
Leave to File Third Amended Complaint (the “Motion”), 
filed on May 29, 2018. (Docket No. 62). Defendants 
Advantage Physical Therapy and Blayne Liparoto filed an 
Opposition on June 8, 2018 (the “Advantage Opposition”) 
(Docket No. 64) ), and Defendants City of Oxnard and 
Sylvia Paniagua filed an Opposition on June 11, 2018. 
(the “City Opposition” (Docket No. 65) ). Plaintiff filed a 
Reply on June 15, 2018. (Docket No. 66). The Court has 
read and considered the papers filed on the Motion, and 
held a hearing on July 2, 2018.
 
For the reasons set forth below, the Motion is DENIED. 
Undue prejudice would likely result if Plaintiff were 
permitted to amend her complaint for a third time, and 
Plaintiff has failed to justify her delay in seeking this 

amendment, especially where the factual bases for the 
proposed claims appear to have been known to Plaintiff in 
prior iterations of the complaint. Moreover, at least some 
of Plaintiff’s proposed amendments appear to be futile.
 

I. BACKGROUND
On July 24, 2017, Plaintiff commenced a putative class 
action for disability-related employment discrimination 
against the City of Oxnard (the “City) and two City 
employees in Ventura County Superior Court. (Notice of 
Removal at 1-2 (Docket No. 1) ). Defendants removed the 
action to federal court on September 12, 2017. (See 
generally id.). Defendants promptly moved to strike and 
dismiss the Complaint (Docket Nos. 7, 8), but before the 
Court held a hearing on the motions, Plaintiff filed a First 
Amended Complaint (“FAC”), naming as Defendants the 
City of Oxnard, Sylvia Paniagua, and Eric Sostengard. 
(Docket No. 16).
 
On December 6, 2017, the Court granted Defendants 
Motion to Strike the FAC to the extent the Motion sought 
a more definite statement pursuant to Rule 12(e) of the 
Federal Rules of Civil Procedure. (“December 6 Order” 
(Docket No. 32) ). Plaintiff then filed a Second Amended 
Complaint (“SAC”), again naming as Defendants the City 
and Sylvia Paniagua (the “City Defendants”), and adding 
Defendants Advantage Physical Therapy, and Blayne 
Liparoto (the “Advantage Defendants”). (Docket No. 33).
 
On February 20, 2018, the Court dismissed all of 
Plaintiff’s putative class claims against the City 
Defendants, holding that those claims were not suitable 
for class treatment and were likely time-barred. 
(“February 20 Order” at 13-18 (Docket No. 43) ). 
Subsequently, the Advantage Defendants filed an Answer 
to the SAC on March 6, 2018 (Docket No. 44), and the 
City Defendants filed an Answer to the SAC on March 
19, 2018. (Docket No. 50). Plaintiff then moved on April 
9, 2018 to strike portions of the City Defendants’ Answer. 
(Docket No. 52). The Court denied that Motion on May 9, 
2018. (Docket No. 59).
 
On May 29, 2018, Plaintiff filed this Motion, by which 
she seeks leave to file a Third Amended Complaint. The 
proposed Third Amended Complaint (“PTAC”) contains 
the following six new claims:

• against the Advantage Defendants, a class action 
and individual claim under California Health and 
Safety Code section 123100 (styled as the “12th 
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Count”);

*2 • against the Advantage Defendants, a class action 
and individual claim for violation of California 
Health and Safety Code section 123148(a) (styled as 
the “14th Count”);

• against the City and the Advantage Defendants, a 
class action and individual claim under 42 U.S.C. §§ 
1983 and 1985 for conspiracy to violate the 
“fundamental right of privacy/substantive due 
process under the 14th Amendment” (styled as the 
“15th Count”);

• against the Advantage Defendants, a class action 
and individual claim under 42 U.S.C. §§ 1983 and 
1985 for violation of “[HIPAA’s] requirement to 
inform patients of their right to inspect and copy 
medical records” (styled as the “16th Count”);

• against the Advantage Defendants, a class action 
and individual claim under 42 U.S.C. §§ 1983 and 
1985 for violation of “[HIPAA’s] requirement to 
allow patients’ inspection and copying of protected 
health information upon patient request” (styled as 
the “17th Count”); and

• against the City, an individual claim under 
California Government Code section 11135 (styled 
as the “18th Count”).

(See generally PTAC (Docket No. 62-1); Advantage Opp. 
at 2; City Opp. at 7).
 
Other claims against the City have apparently been 
revised in the PTAC to focus on Plaintiff’s individual 
allegations, in light of the Court’s February 20 Order 
dismissing the claims to the extent they were brought as 
class action claims. (See generally PTAC; Reply at 4). 
However, the Court cannot confirm exactly what 
amendments are proposed because Plaintiff did not 
provide a redline of the SAC against the PTAC or 
otherwise highlight the changes, and did not set forth the 
nature of the changes in the Motion.
 

II. LEGAL STANDARD
Federal Rule of Civil Procedure 15(a)(2) provides that 
“[t]he court should freely grant leave [to amend] when 
justice so requires.” Fed. R. Civ. P. 15(a)(2). “In the 
absence of any apparent or declared reason – such as 
undue delay, bad faith or dilatory motive on the part of 
the movant, repeated failure to cure deficiencies by 

amendments previously allowed, undue prejudice to the 
opposing party by virtue of allowance of the amendment, 
futility of amendment, etc. – the leave sought should, as 
the rules require, be ‘freely given.’ ” Foman v. Davis, 371 
U.S. 178, 182 (1962); DCD Programs, Ltd. v. Leighton, 
833 F.2d 183, 186 & n.3 (9th Cir. 1987) (under Rule 
15(a), courts consider “bad faith, undue delay, prejudice 
to the opposing party, and futility of amendment” and 
whether the plaintiff has previously amended the 
complaint).
 
“[I]t is the consideration of prejudice to the opposing 
party that carries the greatest weight.” Eminence Capital, 
LLC v. Aspeon, Inc., 316 F.3d 1048, 1052 (9th Cir. 2003) 
(citing DCD Programs, 833 F.2d at 185). “Absent 
prejudice, or a strong showing of any of the remaining 
Foman factors, there exists a presumption under Rule 
15(a) in favor of granting leave to amend.” Id. (italics in 
original). “[A] district court has broad discretion to grant 
or deny leave to amend, particularly where the court has 
already given a plaintiff one or more opportunities to 
amend his complaint.” Mir v. Fosburg, 646 F.2d 342, 347 
(9th Cir. 1980)
 

III. DISCUSSION
*3 In both the Advantage Opposition and the City 
Opposition, Defendants argue that Plaintiff’s Motion fails 
to justify the requested leave to amend. (See Advantage 
Opp. at 3-4; City Opp. 5, 7-8). Indeed, Plaintiff’s 
memorandum in support of her Motion, in its entirety, is 
three sentences long:

Leave to amend under FRCP Rule 15(a)(2) should be 
given freely as justice so requires, as is shown in the 
proposed Third Amended Complaint submitted 
herewith. Lopez v. Smith, 203 F.3d 1122, 1130 (9th Cir. 
2000). The proposed Third Amended Complaint speaks 
for itself in how it should be filed. The Court is already 
familiar with the standards to be guided in granting 
leave to amend.

(See Mot.). The Court appreciates brevity and rarely sees 
it, but here that virtue was taken too far. Plaintiff’s 
Motion makes zero attempt to justify the proposed 
amendments, and in fact, does not even specify for 
Defendants or the Court what those amendments are by 
explaining them or highlighting or redlining them in the 
PTAC.
 
This insufficient Motion alone is reason enough to deny 
the Plaintiff leave to file the PTAC. The Ninth Circuit has 
held that “a district court does not abuse its discretion in 
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denying a motion to amend where the movant presents no 
new facts but only new theories and provides no 
satisfactory explanation for his failure to fully develop his 
contentions originally.” Bonin v. Calderon, 59 F.3d 815, 
845 (9th Cir. 1995) (citing Allen v. City of Beverly Hills, 
911 F.2d 367, 374 (9th Cir. 1990) ); Nunes v. Ashcroft, 
375 F.3d 805, 808 (9th Cir. 2004). Plaintiff’s Motion 
presents no explanation at all for her failure to assert her 
new contentions in any of the prior three iterations of the 
complaint over the course of the past year, and, as 
discussed in more detail below, it does appear that at least 
some of the factual bases for Plaintiff’s proposed claims 
were already known to Plaintiff. As the City Defendants 
argue, Plaintiff’s bare-boned Motion does not even appear 
to satisfy the Local Rules’ requirement that, along with 
the notice of motion, a moving party must file a “brief but 
complete memorandum in support therefore and the 
points and authorities upon which the moving party will 
rely” and the “Evidence upon which the moving party 
will rely in support of the motion.” C.D. Cal. L.R. 7-5.
 
In addition, the Court also concludes that at least three of 
the Foman factors set forth above weigh against 
amendment:
 
First, Defendants establish a strong likelihood of undue 
prejudice. In particular, the City has already expended 
significant time and resources in securing dismissal of the 
class action claims asserted against them. (City Opp. at 
10-11). The City has already briefed three rounds of 
motions to dismiss and strike, prepared an Answer to the 
SAC, and opposed Plaintiff’s motion to strike portions of 
that Answer. As the City argues, Plaintiff’s proposed 
amendments will require the City to incur the burden and 
expense of preparing a fourth motion to dismiss tailored 
to the new claims in the PTAC. (Id. at 11). Plaintiff’s 
Motion makes no arguments at all with respect to 
prejudice. Her Reply makes only the entirely conclusory 
argument that “there is no prejudice to any party should 
the Court grant leave to have the TAC filed.” (Reply at 1).
 
Especially because, as discussed in more detail below, it 
appears that Plaintiff could have asserted these amended 
claims earlier, the City should not bear the burden of 
litigating these new claims. See MV American Queen v. 
San Diego Marine Construction Corp., 708 F.2d 1483, 
1492 (9th Cir. 1983) (affirming denial of motion for leave 
to amend where new allegations based on information that 
was already known to the moving party would alter the 
basis of the action and require additional discovery); 
Ascon Properties, Inc. v. Mobil Oil Co., 866 F.2d 1149 
(9th Cir. 1989) (“Mobil would suffer substantial prejudice 
if Ascon were allowed to amend its complaint at this late 
date ... which a more careful reading of RCRA by Ascon 

would have avoided. To put Mobil through the time and 
expense of continued litigation on a new theory ... would 
cause undue prejudice”).
 
*4 Second, the City establishes that the Plaintiff has 
unduly delayed seeking these proposed amendments. 
Although delay by itself is insufficient to warrant denial 
of leave to amend, combined with other factors, 
substantial delay weighs against permitting amendment. 
DCD Programs, 833 F.2d at 186-87; In re Circuit 
Breaker Litig., 175 F.R.D. 547, 550 (C.D. Cal. 1997) 
(denying motion for leave to amend where failed to 
explain substantial delay in seeking amendment, and 
prejudice would result to opposing party, and moving 
party had already had multiple opportunities to amend). 
The burden rests with Plaintiff to show some valid 
justification for the delay between the filing of her 
original pleading nearly a year ago and her Motion to file 
a Third Amended Complaint. “[W]hen considerable time 
has passed between the filing of the original pleading and 
the motion to amend, the burden remains with the movant 
to show some valid reason for the delay.” In re Circuit 
Breaker Litig., 175 F.R.D. at 550. The Motion offers zero 
justification.
 
The City points to allegations in the SAC that reveal 
Plaintiff’s theory of conspiracy between the City and the 
Advantage Defendants regarding the results of Plaintiff’s 
examination results is not new. (See SAC ¶¶ 60, 76, 316, 
325). Likewise, since at least the SAC, Plaintiff has 
asserted claims involving the Defendants’ alleged failure 
to release the results of Plaintiff’s Fitness for Duty 
Examinations to her. (See id. ¶¶ 60, 76, 315-23, 324-31).
 
Plaintiff offers some argument in Reply suggesting that 
she only learned of the viability of these claims through 
discovery, but this argument is inconsistent with the fact 
that allegations involving “right of access” were already 
pled in the SAC. Moreover, this argument was not 
presented in the Motion, and Defendants have had no 
opportunity to respond to it. In any case, even according 
to Plaintiff’s own timeline with respect to “all of the 
medical privacy/right of access claims”, she was first on 
notice of the new claims as of December 2017 – six 
months ago. (See Reply at 1-2).
 
At the hearing, Plaintiff argued that undue delay should 
play no role in the analysis here because the Court has not 
yet issued a scheduling order that sets a deadline for 
amending the pleadings. Plaintiff is mistaken. The Foman 
factors set forth above, which include undue delay, are 
relevant to the analysis of motions for leave to amend 
brought pursuant to Rule 15(a), like Plaintiff’s Motion. 
Moreover, as the City Defendants noted at the hearing, 
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the parties have already appeared for their scheduling 
conference before the Court, and a scheduling order 
would have issued if not for Plaintiff’s own indication 
that she intended to file a motion for leave to amend.
 
Third, Plaintiff already filed a Complaint, a First 
Amended Complaint, and a Second Amended Complaint. 
Despite those three iterations, Plaintiff has failed to 
successfully state class action claims against the City, and 
has not attempted to state the new claims added against 
the City and the other Defendants. That Plaintiff has 
already had several opportunities to state her claims 
weighs against permitting another opportunity to amend. 
See Foman, 371 U.S. at 182 (“repeated failure to cure 
deficiencies” one factor to consider under Rule 15(a) ); 
Mir, 646 F.2d at 347 (“[A] district court has broad 
discretion to grant or deny leave to amend, particularly 
where the court has already given a plaintiff one or more 
opportunities to amend his complaint”); Westlands Water 
Dist. v. Firebaugh Canal, 10 F.3d 667, 677 (9th Cir. 
1993) (“[W]e have noted that the district court’s 
discretion is particularly broad where the plaintiff has 
bypassed other opportunities to amend.”).
 
Moreover, although the Court does not conclude that 
Plaintiff’s request to file the PTAC is brought in bad faith 
or with an improper purpose, the Court does note that it 
already dismissed the prior class action claims against the 
City after concluding that they were unsuitable for class 
treatment and likely time barred. Plaintiff cannot 
circumvent this ruling by shifting the bases for the class 
claims to theories that were already present in prior 
iterations of the complaint and offering new arguments in 
support of timeliness that were not presented in any of the 
prior rounds of motion to dismiss briefing.
 
*5 The Court does not conclusively determine that all of 
the proposed amendments would be futile. It would be 
difficult to make this conclusion when it is not clear 
exactly what the proposed amendments actually are. 
However, the Court notes that the City Defendants and 
Advantage Defendants have raised convincing arguments 
that at least some of the proposed new claims would be 
futile.
 
For example, the Advantage Defendants argue that the 
proposed § 1983 claims would be futile to the extent they 
are based on violations of HIPAA regulations because 
regulations cannot form the bases of such claims. 
(Advantage Opp. at 4-5). Plaintiff’s proposed 16th and 
17th claims, brought pursuant to § 1983, appear to be 
based on alleged violations of HIPAA regulations. 
Indeed, the Ninth Circuit has held that “Plaintiffs suing 
under § 1983 must demonstrate that a statute – not a 

regulation – confers an individual right.” Save Our Valley 
v. Sound Transit, 335 F.3d 932, 943 (9th Cir. 2003). The 
Reply does not contend with this authority; instead, 
Plaintiff suggests that the Court should simply look past 
it. (Reply at 10). At the hearing Plaintiff argued that one 
of the main reasons she is seeking leave to amend is 
because the Second Amended Complaint mentioned the 
HIPAA regulations but the statute. But simply amending 
to mention the statute does not change the fact that the 
claims are still premised on violations of the 
implementing regulations.
 
Moreover, even if the Court did look past that issue, the 
Defendants also point to Ninth Circuit authority 
demonstrating that relief under § 1983 is only available if 
the statute creates enforceable rights, and that HIPAA 
does not create such rights. The Advantage Defendants 
also point to other circuit courts’ holdings that HIPAA 
violations cannot form the basis of § 1983 claims. 
(Advantage Opp. at 5; City Opp. at 13). Plaintiff herself 
contends that whether or not HIPAA can form the basis 
for § 1983 claims would be “a matter of first impression.” 
(Reply at 9). Plaintiff likewise acknowledges that the 
issues of privacy and right of access underlying her 
proposed 15th claim for conspiracy to violate 
“fundamental right to privacy/substantive due process”, 
brought pursuant to § 1983, is a “matter of first 
impression.” (Id. at 5).
 
At the hearing, Plaintiff argued that the Court should not 
reach the merits of the proposed amendments on this 
Motion. Again, that is incorrect. One of the Foman factors 
is the futility of the proposed amendments. In fact, 
“[f]utility of amendment can, by itself, justify the denial 
of a motion for leave to amend.” Bonin, 59 F.3d at 845.
 
The Court is usually indulgent of motions to amend 
pursuant to Rule 15, as is required by the Federal Rules of 
Civil Procedure. Here, though, Plaintiff has failed to 
justify the delay in bringing this Motion, especially where 
the factual bases for at least some of the claims were 
already present in the SAC and Plaintiff has already had 
several opportunities to plead her claims. Nor does 
Plaintiff substantively counter Defendants’ arguments that 
they would be prejudiced by this belated amendment. 
Although the Court does not conclusively determine that 
the Motion was brought in bad faith or that all the 
amendments would be futile, both of those factors also 
weigh against amendment to a degree.
 
Accordingly, the Motion is DENIED.
 
IT IS SO ORDERED.
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ORDER GRANTING PLAINTIFF’S MOTION FOR 
LEAVE TO FILE AMENDED COMPLAINT TO 
REVIVE FTCA CLAIM

[Dkt. No. 75]

DEAN D. PREGERSON, United States District Judge

*1 Presently before the Court is Plaintiff Anthony 
Kontos’s Motion for Leave to File an Amended 
Complaint. (Dkt. No. 75.) Plaintiff recently found counsel 
to represent him, leading to the filing of this Motion in an 
attempt to revive Plaintiff’s Federal Torts Claim Act 
(“FTCA”) cause of action against the United States. (Id.) 
The Government opposes this motion. (Dkt. No. 78.) 
Finding this matter suitable for decision without oral 
argument, the Court adopts the following Order based on 

the parties’ submissions.
 

I. BACKGROUND
This case began as a civil rights case filed by pro se 
Plaintiff Anthony Kontos. (See generally Compl., Dkt. 
No. 4.) Plaintiff asserted claims against various 
defendants, including the United States, based on alleged 
violations of his Eighth Amendment rights. (Id.) Plaintiff 
alleged he received inadequate medical care when he was 
in federal custody. (Id.) This medical care was necessary 
because Plaintiff suffered a debilitating eye and face 
injury after another inmate threw a rock at Plaintiff’s eye. 
(Id.)
 
Plaintiff acknowledged in his original complaint that he 
was unclear on the exact legal and procedural process 
required to make his claims, stating that he was pursuing 
an administrative claim with the Federal Bureau of 
Prisons (“BOP”). (Id. at 2.) Plaintiff attached his FTCA 
Form 95 Tort Claim to his complaint. (Id.) Plaintiff also 
stated that he filed the complaint so as to make sure he 
would not be time barred for his tort and Bivens claims. 
(Id. at 2-3.)
 
The Magistrate Judge screening Plaintiff’s pro se 
complaint issued a detailed order dismissing the 
complaint with leave to amend, explaining how and what 
Plaintiff had to amend. (See generally Order, Dkt. No. 2.) 
Plaintiff filed a First Amended Complaint thereafter. 
(Dkt. No. 11.) This was also dismissed with leave to 
amend based on the Magistrate Judge’s instructions. (Dkt. 
No. 12.) Plaintiff then filed a Second Amended 
Complaint. (Dkt. No. 13.) Then, the Magistrate Judge 
ordered Plaintiff to serve the parties the Magistrate 
understood to be the three remaining Defendants: 
Sterling, Quinn, and Ortiz. (Dkt. No. 15.) After some 
issues with service, Plaintiff served these three 
individuals, as well as serving the U.S. Attorney General, 
the U.S. Attorney in Los Angeles, California, and the 
prison where the events at issue in the case occurred. 
(Dkt. Nos. 21, 22.)
 
The United States and the three individual Defendants 
filed several ex parte applications for an extension of time 
to respond to the complaint. (Dkt. Nos. 24, 31, 39.) The 
Defendants then filed a motion to dismiss under Federal 
Rule of Civil Procedure (“FRCP”) 12, arguing in part that 
the United States should be dismissed from the case 
because Plaintiff had no FTCA claims in the Second 
Amended Complaint. (Mot. Dismiss, Dkt. No. 38, at 
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11-12.) Plaintiff opposed the Motion, stating that he was 
confused about the United States’ argument because “at 
least to Kontos this Court has made it abundantly clear the 
United States already was protected by sovereign 
immunity” and that the Court “explicitly instructed 
[Plaintiff] that he was not to sue the United States 
Government” in the Order dismissing Plaintiff’s original 
complaint. (Opp’n, Dkt. No. 43, at 18-20.) Plaintiff stated 
he thought this order was in error and that he “would have 
the Defendants know that had the Court not advised him 
thusly that he would have vigorously sought to sue the 
United States in this instant matter and should this court 
allow him to do so, Kontos would make any amendment 
or claim necessary to do so forthwith.” (Id. at 19-20; see 
also id. at 14.)
 
*2 The Magistrate Judge issued a Report and 
Recommendation on the motion that did not address the 
United States. (Dkt. No. 49.) Both Plaintiff and 
Defendants filed objections to the Report. (Dkt. Nos. 54, 
55.) This Court accepted the findings and 
recommendations of the Magistrate Judge in an Order on 
October 15, 2015. (Dkt. No. 61.) This Order (1) granted 
the motion to dismiss as to Defendant Sterling with leave 
to amend; (2) denied the motion as to Defendants Quinn 
and Ortiz; and (3) ordered Quinn and Ortiz to file an 
answer and Plaintiff to amend the complaint to a Third 
Amended Complaint against Sterling. (Id.)
 
The Magistrate Judge granted Defendants extensions of 
time to answer the complaint. (Dkt. No. 65.) They filed 
their answer on December 14, 2015. (Dkt. No. 68.) 
Thereafter, the case was referred to settlement. (Dkt. No. 
69.) In February 2016, Plaintiff obtained counsel to 
represent him. (See Dkt. No. 70 (Pro Hac Vice 
Application).) Plaintiff, newly represented, filed a Motion 
for Leave to File an Amended Complaint to Revive 
FTCA Claim on March 17, 2016. (Dkt. No. 75.) The case 
was then referred to this Court for proceedings. The 
Government opposed the motion. (Dkt. No. 78.)
 

II. LEGAL STANDARD
FRCP 15(a) provides for leave to amend a pleading in two 
ways: (1) as a matter of right and (2) with the party’s 
consent or the court’s permission. Fed. R. Civ. P. 15(a). 
“The court should freely give leave when justice so 
requires.” Fed. R. Civ. P. 15(a)(2). Leave to amend 
should be granted with “extreme liberality” in order “to 
facilitate decision on the merits, rather than on the 
pleadings or technicalities.” United States v. Webb, 655 
F.2d 977, 979 (9th Cir. 1981) (internal quotation omitted). 

However, “when a district court has already granted a 
plaintiff leave to amend, its discretion in deciding 
subsequent motions to amend is particularly broad.” 
Chodos v. West Publ’g Co., 292 F.3d 992, 1003 (9th Cir. 
2002) (internal quotation omitted).
 
Despite the liberal amendment standard of FRCP 15(a), 
leave to amend “is not to be granted automatically.” 
Jackson v. Bank of Hawaii, 902 F.2d 1385, 1387 (9th Cir. 
1990). The court “considers the following five factors to 
assess whether to grant leave to amend: (1) bad faith, (2) 
undue delay, (3) prejudice to the opposing party, (4) 
futility of amendment, and (5) whether plaintiff has 
previously amended his complaint.” In re W. States 
Wholesale Nat. Gas Antitrust Litig., 715 F.3d 716, 738 
(9th Cir. 2013) (internal quotation omitted).
 
“[T]he general rule that parties are allowed to amend their 
pleadings ... does not extend to cases in which any 
amendment would be an exercise in futility or where the 
amended complaint would also be subject to dismissal. 
Futility alone can justify a court’s refusal to grant leave to 
amend.” Novak v. United States, 795 F.3d 1012, 1020 
(9th Cir. 2015) (internal quotation and citation omitted). 
“However, a proposed amendment is futile only if no set 
of facts can be proved under the amendment to the 
pleadings that would constitute a valid and sufficient 
claim or defense.” Miller v. Rykoff-Sexton, Inc., 845 F.2d 
209, 214 (9th Cir. 1988).
 

III. DISCUSSION

A. Plaintiff’s Motion
Plaintiff argues that the Court should grant him leave to 
amend his complaint and revive his original FTCA claim. 
(Mot. Amend at 1.) Plaintiff’s two-year pro se process of 
writing multiple complaints as ordered by the Magistrate 
Judge led him to drop his FTCA claims through 
confusion, despite his original inclusion of the claims in 
order to avoid a time bar and his subsequent exhaustion of 
the administrative procedures. (Id.) Plaintiff 
acknowledges that the First Amended and Second 
Amended Complaints do not specifically list the FTCA 
claims after the Magistrate Judge’s first order to amend 
the complaint. (Id. at 2.) But the complaints do include 
the United States as a Defendant and Plaintiff did serve 
the complaint on the United States. (Id.) Further, in the 
Motion to Dismiss, the United States is listed as a 
Defendant and Plaintiff made arguments about his FTCA 
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claim in his opposition. (Dkt. No. 43, at 14, 18-20.) The 
Court’s October 29, 2014 Minute Order regarding 
Plaintiff’s question about his FTCA claim demonstrates 
that Plaintiff, as a pro se Plaintiff amending his 
complaints various times, was confused as to the status of 
his FTCA claim, but never intended to waive it. (See Mot. 
Amend at 3.)
 
*3 Plaintiff argues that he properly filed his 
administrative claim with the BOP, which he attached to 
his original complaint. (Id. at 4.) However, Plaintiff did 
not state in his pro se original complaint that six months 
had passed since Plaintiff filed his administrative 
complaint. (Id.) Plaintiff argues that the six-month time 
period had been completed during the time that this case 
was pending and going through two years of complaint 
amendments. (Id. at 4-5.) Plaintiff claims that there is no 
prejudice to the United States here because the 
Government was always named as a Defendant, the facts 
underlying the causes of action are the same, and service 
was completed on the United States. (Id.) Thus, injustice 
to Plaintiff would be avoided and no prejudice done to 
Defendant United States if Plaintiff is allowed to amend 
his complaint and reassert his FTCA claims. (Id. at 6.)
 

B. Defendant’s Opposition
The United States argues that any amendment would be 
futile because Plaintiff’s FTCA claims are time barred; 
thus, leave to amend should be denied. (Opp’n at 1.) The 
FTCA has both an administrative exhaustion requirement 
(28 U.S.C. § 2675(a)) and a statute of limitations 
requirement (28 U.S.C. § 2401(b)). According to 
Defendant, these requirements provide the window for 
filing a suit under the FTCA for a common law tort action 
based on the actions of federal employees in the scope of 
their employment. (See Opp’n at 1.) Under this scheme, a 
plaintiff must first present the claim administratively; 
until the agency finally denies the claim, no civil action 
can be filed. (Id. at 2.) After the claim is denied, the 
action must be filed in federal court within six months or 
the cause of action is barred. (Id.)
 
Here, Defendant argues, Plaintiff submitted his 
administrative tort claim on June 21, 2013. (Id. (citing 
Dkt. No. 4 at 11.) Thus, Defendant argues that Plaintiff 
had to wait until his claim was denied by the agency or at 
least six months had passed before filing in district court. 
(Id. (citing § 2675(a)).) Plaintiff filed his original 
complaint on August 20, 2013, which was too soon under 
the administrative exhaustion requirement. Plaintiff’s next 
filings were his First Amended Complaint on October 24, 

2013, and his Second Amended Complaint on December 
5, 2013. However, six months after Plaintiff presented his 
administrative claim would have been December 21, 
2013, and thus all these complaints were still premature. 
(Id.)
 
On May 14, 2014, the BOP denied Plaintiff’s 
administrative tort claim, and thus he had six months from 
this date to file his complaint under the FTCA in federal 
court. (Id. at 3.) This window closed on November 14, 
2014. (Id.) Plaintiff referenced his FTCA claim in his 
opposition to Defendants’ Motion to Dismiss, but 
indicated that he did not have an active FTCA claim at 
that time. (Dkt. No. 43, at 14, 18-20.) Defendant argues 
Plaintiff could have sought leave to amend his complaint 
to add the FTCA claim as his claim was now 
administratively exhausted. (Opp’n at 3.) However, 
Plaintiff failed to do so and thus the claim is now time 
barred. (Id.)
 
Further, Defendant argues that Plaintiff is not subject to 
equitable tolling. (Id.) Defendant acknowledges that 
equitable tolling does apply to the FTCA statute of 
limitations. (Id. at 4 (citing United States v. Kwai Fun 
Wong, 135 S. Ct. 1625, 1638 (2015)).) However, 
Defendant argues that equitable tolling does not apply in 
this case because Plaintiff cannot establish he pursued his 
rights diligently or that extraordinary circumstances 
occurred here to prevent Plaintiff from timely filing. (Id. 
at 4-5 (citing Menominee Indian Tribe of Wisc. v. United 
States, 136 S. Ct. 750 (2016)).) The Government argues 
that lacking legal knowledge or misunderstanding the 
Magistrate Judge’s orders are insufficient reasons to show 
cause for equitable tolling. (Id.)
 

C. Plaintiff’s Reply
*4 In Reply, Plaintiff asserts that equitable tolling is 
applicable here and is widely available in FTCA suits 
under the Supreme Court’s decision in Kwai Fun Wong. 
(Reply, Dkt. No. 80, at 4-6.) Plaintiff argues that his facts 
are similar to the plaintiff in Kwai Fun Wong because that 
plaintiff also missed the statute of limitations due to 
multiple procedural filings and a pending motion. (Id. at 
6.) Plaintiff argues that the Menominee Indian Tribe case 
is dissimilar to his case because there is no indication that 
Plaintiff was anything other than diligent in pursuing his 
rights. (Id. at 6-8.) Plaintiff argues that he did not make 
mistakes like the Tribe had (it failed to present its claim 
based on a legal mistake); instead, Plaintiff had included 
the FTCA claim and said he intended to preserve it in his 
opposition to the Motion to Dismiss. (Id. at 6-8; see also 
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Opp’n, Dkt. No. 43, at 19-20.) Most importantly, Plaintiff 
claims, there is no indication or argument that the 
Government would be prejudiced by allowing equitable 
tolling in this instance. (Reply at 8-9.)
 

D. Court’s Analysis
The Court holds that leave to amend should be granted 
here. The Government has been aware of this case since it 
was properly served in 2014. Plaintiff complied with the 
FTCA’s administrative exhaustion requirement and had 
this case pending when that administrative procedure was 
completed. The Government was a defendant in this case 
at that time, as indicated in its arguments in the Motion to 
Dismiss. There is no indication that there would be any 
prejudice to the United States by allowing Plaintiff leave 
to amend because the United States has been on notice of 
this cause of action and had a chance to address the claim 
in the administrative proceedings.
 
Further, in his Opposition to Defendants’ Motion to 
Dismiss, Plaintiff explicitly asked for leave to amend in 
order to add the FTCA claim if that was what was needed 
to preserve it. (Dkt. No. 43, at 19-20 (“Kontos would have 
the Defendants know that had the Court not advised him 
thusly that he would have vigorously sought to sue the 
United States in this instant matter and should this court 
allow him to do so, Kontos would make any amendment 
or claim necessary to do so forthwith.”) (emphasis 
added).) The Magistrate Judge’s Report and 
Recommendation did not address this point or the United 
States’ part in the case; neither did this Court’s Order 
accepting the findings and recommendations of the 
Magistrate Judge. During the time that Plaintiff was 
waiting for the Court’s order on these matters, Plaintiff’s 
FTCA statute of limitations expired before he could 
amend his complaint and allege his exhausted claim. This 
is similar to the facts in Kwai Fun Wong.

 
Thus, the doctrine of equitable tolling is appropriate in 
this case. There is no indication that Plaintiff was 
anything other than diligent in pursuit of this action. 
These kinds of suits are challenging for all pro se 
plaintiffs faced with strict procedural requirements and 
challenging rules of law that control who and how to sue. 
Here, Plaintiff worked with the Magistrate Judge to 
perfect his complaint and to respond to the Defendants’ 
Motion to Dismiss. The Government has not shown that 
Plaintiff failed to assert his claim based on a nonbinding 
legal decision as was found in the Menominee Indian 
Tribe case, or made some other negligent legal error. 
Therefore, to the extent necessary, the Court equitably 
tolls Plaintiff’s FTCA statute of limitations so that 
Plaintiff can reassert the FTCA cause of action now.
 
Now that Plaintiff has counsel, Plaintiff should be 
allowed to amend his complaint, particularly as no 
Scheduling Order has been issued in this case, there has 
been no undue delay, there is no showing of prejudice to 
the Government, there is no allegation of bad faith, and 
amendment would not be futile.
 

IV. CONCLUSION
Therefore, the Court GRANTS Plaintiff thirty days leave 
to amend his complaint to a Third Amended Complaint. 
Plaintiff may reassert his FTCA claim. After the filing of 
the Complaint, the Court orders the parties to attend 
settlement proceedings pursuant to the Court’s rules.
 

*5 IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2016 WL 2885862

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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MEMORANDUM AND ORDER

J. THOMAS MARTEN, Chief Judge.

*1 This case involves allegations by the current 
fiduciaries of the ERISA-governed Premier Hospice profit 
sharing 401(k) plan that the former fiduciaries violated 
ERISA in various ways and embezzled assets in violation 
of Kansas law. The case comes before the court on 
Defendants’ Joint Motion to Dismiss (Dkt.17). The 
parties have fully briefed the motion and the court is 
prepared to rule. The court relies on the allegations in the 
Complaint (Dkt.1) for its background below.
 

I. Factual Background

The Premier Hospice profit sharing 401(k) plan (“the 
plan”) is an ERISA-governed defined contribution 
pension plan established in October 2004 by Premier 
Hospice, LLC. Plaintiffs David Kosloff and Michael 
McMaude are the current fiduciaries of the plan and have 
served in that capacity since February 14, 2013. 
Defendant Jeffrey Lee Smith, the former founder and 
primary owner of Premier Hospice, was a named 
fiduciary of the plan from its inception through January 1, 
2013. Defendant Lucke & Associates served as the plan 
administrator from September 20, 2004, through 
September 11, 2013, under a third party administrator 
(“TPA”) contract between Premier Hospice and Lucke & 
Associates. Defendant Jeffrey Lucke, a CPA, is the 
principal owner of Lucke & Associates. The SP 
Management profit sharing 401(k) plan (“the SP plan”) is 
an ERISA-governed plan into which assets of the plan 
were allegedly improperly transferred in 2006.
 
Plaintiffs allege that Defendants committed multiple 
violations of their fiduciary and/or co-fiduciary duties 
under ERISA while serving as the plan’s fiduciaries from 
October 2004 to September 2013. Plaintiffs also allege 
that the transfer of assets from the plan to the SP plan 
constitutes embezzlement under Kansas law. Finally, 
Plaintiffs allege that Lucke & Associates breached the 
TPA contract and denied the plan its expected contractual 
benefits.
 

II. Legal Standard—Motion to Dismiss for Failure to 
State a Claim

Federal Rule of Civil Procedure 8(a)(2) provides that a 
complaint must contain “a short and plain statement of the 
claim showing that the pleader is entitled to relief.” The 
complaint must give the defendant adequate notice of 
what the plaintiff’s claim is and the grounds of that claim. 
Swierkiewicz v. Sorema N.A., 534 U.S. 506, 512 (2002).
 
“In reviewing a motion to dismiss, this court must look 
for plausibility in the complaint ... Under this standard, a 
complaint must include “ ‘enough facts to state a claim to 
relief that is plausible on its face.’ “ Corder v. Lewis 
Palmer Sch. Dist. No. 38, 566 F.3d 1219, 1223–24 (10th 
Cir.2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 
544, 570 (2007)). “A claim has facial plausibility when 
the plaintiff pleads factual content that allows the court to 
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draw the reasonable inference that the defendant is liable 
for the misconduct alleged.” Ashcroft v. Igbal, 556 U.S. 
662, 678 (2009) (clarifying and affirming Twombly ‘s 
probability standard). Complaints containing no more 
than “labels and conclusions” or “a formulaic recitation of 
the elements of a cause of action” may not survive a 
motion to dismiss. Robbins v. Oklahoma, 519 F.3d 1242, 
1247 (10th Cir.2008). The court must assume that all 
allegations in the complaint are true. Twombly, 550 U.S. 
at 589. “The issue in resolving a motion such as this is 
‘not whether [the] plaintiff will ultimately prevail, but 
whether the claimant is entitled to offer evidence to 
support the claims.’ “ Bean v. Norman, No. 008–2422, 
2010 WL 420057, at *2, (D.Kan. Jan. 29, 2010) (quoting 
Swierkiewicz, 534 U.S. at 511).
 

III. Analysis

*2 Defendants advance several arguments in favor of 
dismissal. First, they argue that Plaintiffs’ ERISA claims 
arising prior to December 20, 2007, are time-barred. 
Second, they point out that Count IX of the Complaint 
alleges violations of ERISA section 101(f), arguing that 
this section only applies to defined benefit plans and not 
the defined contribution plan at issue here. Third, 
Defendants argue that Count XIII, an embezzlement claim 
based on Kansas state law, is preempted by ERISA. 
Finally, Defendants argue that the remaining claims 
should be dismissed because Plaintiffs failed to comply 
with Rule 8(a)(2)’s requirement of a “short and plain 
statement.” The court addresses these arguments in order.
 

A. Plaintiffs’ ERISA Claims Arising Prior to December 
20, 2007 are Time–Barred

Plaintiffs’ ERISA claims allege various breaches of 
fiduciary duty and the parties agree these claims are 
governed by the limitations periods set forth in ERISA 
section 413. That section provides as follows:

No action may be commenced under this subchapter 
with respect to a fiduciary’s breach of any 
responsibility, duty, or obligation under this part, or 
with respect to a violation of this part, after the earlier 
of—

(1) six years after (A) the date of the last action 
which constituted a part of the breach or violation, or 
(B) in the case of an omission, the latest date on 

which the fiduciary could have cured the breach or 
violation, or

(2) three years after the earliest date on which the 
plaintiff had actual knowledge of the breach or 
violation;

except that in the case of fraud or concealment, such 
action may be commenced not later than six years after 
the date of discovery of such breach or violation.

29 U.S.C. § 1113 (emphasis added). “As a statute of 
repose, § 413 serves as an absolute barrier to an untimely 
suit.” Fulghum v. Embarq Corp., 938 F.Supp.2d 1090, 
1122 (D.Kan.2013) (internal citations omitted).
 
Plaintiffs allege that Defendants breached their ERISA 
fiduciary and/or cofiduciary duties in various ways from 
2004 through 2013. However, the plaintiffs filed the 
Complaint on December 20, 2013. See Dkt. 1. Defendants 
argue that ERISA section 413 bars all of Plaintiffs’ 
ERISA-based claims arising before December 20, 2007, 
including but not limited to Count III, as untimely.
 
Plaintiffs point out that under the “fraud or concealment” 
provision, the six-year timeline runs from the date of 
discovery of the breach or violation in cases involving 
fraud or concealment. See 29 U.S.C. § 1113. They argue 
they filed the Complaint less than one year after first 
learning of Defendants’ alleged breaches of fiduciary 
duties. Plaintiffs also assert that they were not able to 
learn of these breaches earlier because the individual 
Defendants concealed them by only allowing themselves 
access to the relevant documents.
 
“With rare exceptions, the courts of appeals have 
interpreted the final clause of § 413’s as incorporating the 
federal doctrine of fraudulent concealment: The statute of 
limitations is tolled until the plaintiff in the exercise of 
reasonable diligence discovered or should have 
discovered the alleged fraud or concealment.” Fulghum, 
938 F.Supp.2d at 1124 (citing Kurz v. Philadelphia Elec. 
Co., 96 F.3d 1544, 1552 (3d Cir.1996) (collecting cases 
and noting five other circuits’ applications of tolling in 
the case of fraudulent concealment)). The Tenth Circuit 
has not yet addressed this issue, but other circuits have. 
The Third Circuit, representing the majority view, 
provided the following guidance for when the fraud or 
concealment provision applies:

*3 [W]hen a lawsuit has been delayed because the 
defendant itself has taken steps to hide its breach of 
fiduciary duty, the limitations period will run six years 
after the date of the claim’s discovery. The relevant 
question is therefore not whether the complaint “sounds 
in concealment,” but rather whether there is evidence 
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that the defendant took affirmative steps to hide its 
breach of fiduciary duty.

Kurz, 96 F.3d at 1552 (internal citations omitted).
 
The court finds Plaintiffs’ argument unsupported by the 
Complaint because there is no evidence that Defendants 
actively concealed their alleged breaches of fiduciary 
duty. See Fulghum, 938 F.Supp.2d at 1124. Put simply, 
Plaintiffs fail to allege active concealment. Plaintiffs 
assert that they were unable to discover the alleged 
breaches of fiduciary duties earlier because Defendants: 
(1) submitted fraudulent forms,1 (2) failed to advise 
eligible employees of their ability to participate in the 
profit sharing plan, (3) failed to provide funding notices, 
(4) failed to conduct required outside audits of the plan, 
and (5) failed to turn over records and documents.
 
These allegations, presumed true at this stage, proclaim 
several failures to disclose information rather than 
affirmative steps by Defendants to hide their alleged 
breaches of fiduciary duties. See Schaefer v. Arkansas 
Med. Soc’y, 853 F.2d 1487, 1491 (8th Cir.1988) (stating 
that active concealment under 29 U.S.C. § 1113 “is more 
than merely a failure to disclose.”). As a result, the fraud 
or concealment provision is unavailable to Plaintiffs and 
does not toll the statute of repose. The court therefore 
dismisses all ERISA breach of fiduciary duty claims 
arising prior to December 20, 2007.
 

B. Plaintiffs’ Claim Based on ERISA § 101(f) Lacks 
Legal Foundation

Count IX of the Complaint alleges failures to comply with 
the annual plan funding disclosure requirements of 
ERISA section 101(f). This section of ERISA, labeled 
“defined benefit plan funding notices,” makes clear that it 
applies to defined benefit plans. See 29 U.S.C. § 1021(f). 
However, Plaintiffs allege that the plan involved is a 
defined contribution plan.
 
Defendants argue that the defined contribution plan at 
issue is not subject to the funding notice requirements of 
defined benefit plans found in ERISA section 101(f). 
Plaintiffs do not contest this argument and the court 
deems these claims abandoned. See D. KAN. R. 7.4 
(providing that the court will ordinarily grant an 
unopposed motion without further notice). The court 
grants Defendants’ motion and dismisses Count IX, as it 
has no basis in law.
 

C. Plaintiffs’ State Law Claim is Preempted by ERISA
Plaintiffs allege in Count XIII that Defendants engaged in 
embezzlement in violation of Kansas law by transferring 
assets from the plan to the SP plan. Defendants argue that 
ERISA section 514(a) expressly preempts Plaintiffs’ state 
law claims.
 
ERISA section 514(a) supersedes “any and all State laws 
insofar as they may now or hereafter relate to any 
employee benefit plan....” 29 U.S.C. § 1144(a). Absent a 
specific savings clause, ERISA preempts not only state 
statutes but also state common law theories of recovery 
which relate to ERISA plans. See 29 U.S.C. § 1144(c)(1) 
(defining the term “State law” contained in 29 U.S.C. § 
1144(a) to include “all laws, decisions, rules, regulations, 
or other State action having the effect of law, of any 
State”). A state law claim “relates to” an employee benefit 
plan “ ‘if it has a connection with or reference to such a 
plan.’ “ New York State Conference of Blue Cross & Blue 
Shield Plans v. Travelers Ins. Co., 514 U.S. 645, 656 
(1995) (quoting Shaw v. Delta Air Lines, Inc., 463 U.S. 
85, 96–97 (1983)). A state law may “relate to” a benefit 
plan for purposes of ERISA preemption even if the law 
“is not specifically designed to affect such plans, or the 
effect is only indirect.” Ingersoll–Rand Co. v. 
McClendon, 498 U.S. 133, 138 (1990).
 
*4 To establish their state law embezzlement claim, 
Plaintiffs would have to establish that Defendants had a 
relationship with the profit sharing plan and its 
participants and breached their fiduciary duties under 
ERISA. See Bolton v. Souter, 19 Kan.App.2d 384, 
386–387 (1993) (the elements of embezzlement are: “(1) 
a relationship must exist between the owner of the money 
and the embezzler, (2) the money alleged to have been 
embezzled must have come into the possession of the 
embezzler by virtue of that relationship, and (3) there 
must be an intentional and fraudulent appropriation or 
conversion of the money.”). Defendants argue that any 
liability to Plaintiffs or the profit sharing plan would only 
exist because of the terms of the plan and Defendants’ 
alleged failure to properly administer the plan. This 
establishes that Plaintiffs’ state law claim “relates” to the 
profit sharing plan, so Defendants argue that ERISA 
expressly preempts the state law claim. See 
Ingersoll–Rand, 498 U.S. at 140 (holding that ERISA will 
preempt a cause of action under state law when, “in order 
to prevail, a plaintiff must plead, and the court must find, 
that an ERISA plan exists.”).
 
Once again, Plaintiffs do not contest this argument. The 
court therefore deems their state law embezzlement claim 
abandoned and grants Defendants’ motion to dismiss 
Count XIII. See D. KAN. R. 7.4.
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D. Complaint Does Not Violate Rule 8(a)(2)
Finally, Defendants argue that the Complaint should be 
dismissed for failing to comply with Rule 8(a)(2)’s “short 
and plain statement” requirement. Defendants rely on the 
length of the Complaint—fifty-one pages and 334 
paragraphs—as evidence of a violation. Their argument 
fails to convince the court that dismissal is warranted.
 
The length of the Complaint is directly related to the 
complexity of the claims at issue. The claims are based on 
several sections of ERISA, and they involve an alleged 
pattern of violations over the span of almost nine years. 
Each of these facts alone suggests that a “short and plain 
statement” in this case would still require several pages 
and paragraphs. In other words, “short and plain” is a 
relative standard.
 
Additionally, the Complaint is not prohibitively complex. 
It details, in chronological order, the alleged actions of the 
several parties and entities involved. It contains 
descriptive headings that aid the reader by breaking the 
Complaint into sections. Overall, the Complaint is 
thorough and lengthy by necessity, and its claims are 
clear. The court denies Defendants’ motion to dismiss the 

Complaint for violating Rule 8(a)(2).
 

IV. Conclusion

The court grants Defendants’ Motion to Dismiss to the 
extent that Plaintiffs’ breach of fiduciary duty claims arise 
before December 20, 2007, as these claims are 
time-barred by ERISA section 413. The court dismisses 
Count IX of the Complaint because it has no basis in law. 
The court also dismisses Count XIII, the state law 
embezzlement claim, because ERISA preempts it. Finally, 
the court finds no violation of Rule 8(a)(2)’s “short and 
plain statement” requirement.
 
*5 IT IS THEREFORE ORDERED this 17th day of 
September, 2014, that Defendants’ Joint Motion to 
Dismiss (Dkt.17) is granted in part and denied in part, as 
set forth above.
 

All Citations

Not Reported in F.Supp.3d, 2014 WL 4657323, 59 
Employee Benefits Cas. 2740

Footnotes

1 The court notes the substance of the “fraudulent forms” assertion would be more precisely referred to as Defendants’ failure to 
self-report their alleged ERISA violations in their Forms 5500.
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United States District Court,

E.D. California.

Herlinda LARA, et al., Plaintiffs,
v.
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No. 2:12–cv–02459–MCE–AC.
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MEMORANDUM AND ORDER

MORRISON C. ENGLAND, JR., Chief Judge.

*1 Through this action, Plaintiffs Herlinda Lara, Richard 
Lara, and Martin Lara, Jr. (“Plaintiffs”) seek redress from 
Defendant Bandit Industries, Inc. (“Defendant”) and Does 
1–100 based on four causes of action: negligence, strict 
liability, negligence—product liability and breach of 
express and implied warranty. Presently before the Court 
is Plaintiffs’ Motion for Leave to Amend and to Remand 
to State Court (“Plaintiffs’ Motion”). (ECF No. 11.) 
Defendant filed a timely opposition to Plaintiffs’ Motion. 
(ECF No. 12.) For the reasons set forth below, the Court 
grants Plaintiffs’ Motion.1

 

BACKGROUND2

On January 12, 2012, Martin Lara was decapitated and 

died while using a wood chipping machine that Defendant 
allegedly manufactured. (Pls.’ Compl., ECF No. 1, at 9.) 
Lara was using the machine in the course of his 
employment in Nevada City, California. (Id.) Plaintiffs, 
the wife and children of Lara, are California residents. (Id. 
at 8.)
 
On August 20, 2012, Plaintiffs filed a complaint in the 
Superior Court of California for the County of Nevada. 
(Id.) Defendant, a Michigan corporation with its principal 
place of business in Remus, Michigan, was the only 
defendant named in PlaintiffsÕ original complaint. (ECF 
No. 1, at 2, 8.) On September 28, 2012, Defendant 
removed to this Court based on diversity jurisdiction. (Id. 
at 2.)
 
Plaintiffs filed the present Motion on January 10, 2013. 
(ECF No. 11.) PlaintiffsÕ Motion requests leave to file an 
amended complaint that will add two defendants: 
Cal–Line Equipment, Inc. (“Cal–Line”), a California 
corporation, and LOR Manufacturing Company, Inc., a 
Michigan corporation. (Id. at 2.) Defendant opposes only 
the addition of Cal–Line, (ECF No. 12 at 2 n. 1), whose 
joinder would destroy diversity and require remand under 
28 U.S.C. 1447(c).
 

ANALYSIS

In support of their Motion for Leave to Amend, Plaintiffs 
rely on Federal Rule of Civil Procedure 15(a)3 and 28 
U.S.C. 1447(e). Rule 15(a) provides that courts “should 
freely give leave [to amend] when justice so requires.” 
Fed.R.Civ.P. 15(a)(2). Section 1447(e) states: “If after 
removal the plaintiff seeks to join additional defendants 
whose joinder would destroy subject matter jurisdiction, 
the court may deny joinder, or permit joinder and remand 
the action to the State court.” 28 U.S.C. 1447(e).
 
Defendant contends that Rule 15(a) is not applicable and 
that only Section 1447(e) governs Plaintiffs’ Motion. 
While the Ninth Circuit has not addressed the issue, 
several district courts have determined that “the proper 
standard for deciding whether to allow post-removal 
joinder of a diversity-destroying defendant is set forth in 
28 U.S.C. 1447(e).” Boon v. Allstate Ins. Co., 229 
F.Supp.2d 1016, 1019 n. 2 (C.D.Cal.2002) (citations 
omitted); see also Hardin v. Wal–Mart Stores, Inc., 813 
F.Supp.2d 1167, 1173 (E.D.Cal.2011) (“Plaintiffs may 
not circumvent 28 U.S.C. 1447(e) by relying on 
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Fed.R.Civ.P. 15(a) to join non-diverse parties.”).
 
*2 Section 1447(e) is “couched in permissive terms” and 
“clearly gives” district courts discretion in deciding 
whether to permit or deny joinder of a non-diverse 
defendant. Newcombe v. Adolf Coors Co., 157 F.3d 686, 
691 (9th Cir.1998); see also IBC Aviation Serv., Inc. v. 
Compania Mexicana de Aviacion, S.A. de C.V., 125 
F.Supp.2d 1008, 1011 (N.D.Cal.2000) (“Under 1447, 
whether to permit joinder of a party that will destroy 
diversity remains in the sound discretion of the court.”). 
In deciding whether to deny or permit joinder under 
1447(e), courts typically analyze the following six factors:

(1) [W]hether the party sought to be joined is needed 
for just adjudication and would be joined under Federal 
Rule of Civil Procedure 19(a); (2) whether the statute 
of limitations would preclude an original action against 
the new defendants in state court; (3) whether there has 
been unexplained delay in requesting joinder; (4) 
whether joinder is intended solely to defeat federal 
jurisdiction; (5) whether the claims against the new 
defendant appear valid; and (6) whether denial of 
joinder will prejudice the plaintiff.

IBC Aviation, 125 F.Supp.2d at 1011 (internal citations 
omitted). The Court will address each of these factors 
below.
 

A. Just Adjudication and Rule 19(a)
Rule 19 “requires joinder of persons whose absence 
would preclude the grant of complete relief, or whose 
absence would impede their ability to protect their 
interests or would subject any of the parties to the danger 
of inconsistent obligations.” Clinco v. Roberts, 41 
F.Supp.2d 1080, 1082 (C.D.Cal.1999) (citing 
Fed.R.Civ.P. 19(a)). This standard is generally met when 
“failure to join will lead to separate and redundant 
actions.” IBC Aviation, 125 F.Supp.2d at 1011. “Although 
courts consider whether a party would meet [Rule] 19’s 
standard for a necessary party, amendment under § 
1447(e) is a less restrictive standard than for joinder under 
[Rule] 19.” Id. at 1011–12 (citations omitted).
 
Here, Defendant implicitly concedes that denying 
Plaintiffs’ Motion may lead to a separate and redundant 
action. (See ECF No. 12, at 8, 11.) However, Defendant 
argues that, under the Supreme Court’s decision in 
Temple v. Synthes Corp., LTD., 498 U.S. 5, 7, 111 S.Ct. 
315, 112 L.Ed.2d 263 (1990),”it is not necessary for all 
joint tortfeasors to be named as defendants in a single 
lawsuit.” (ECF No. 12, at 7.) Defendant’s contention is 
not persuasive. In Temple, the Court found that Rule 19 

did not prohibit a plaintiff’s litigation strategy of suing 
one defendant in federal court and other defendants in 
state court, even though the claims arose from a single 
occurrence. 498 U.S. at 7. Since the standard under 
Section 1447(e) is less restrictive than Rule 19’s 
standard,” IBC Aviation, 125 F.Supp.2d at 1011–12, 
Temple does not preclude this Court’s finding that joinder 
of Cal–Line is necessary for just adjudication the 
purposes of Section 1447(e). Accordingly, the Court finds 
that this factor weighs in favor of granting Plaintiffs’ 
Motion.
 

B. Statute of Limitations
*3 The parties agree that the statute of limitations would 
not bar Plaintiffs from bringing suit against Cal–Line in a 
separate action, as California has a two-year statute of 
limitations on actions for death by wrongful act. See 
Cal.Civ.Proc.Code 335.1.4 Thus, the second factor favors 
denying Plaintiffs’ Motion. See Clinco, 41 F.Supp.2d at 
1083 (“[Plaintiff] does not argue that a new action against 
[the proposed defendant] would be time-barred. 
Therefore, this factor does not support amendment.”).
 

C. Unexplained Delay
“When determining whether to allow amendment to add a 
nondiverse party, courts consider whether the amendment 
was attempted in a timely fashion.” Id. There are no 
well-developed guidelines for evaluating the timeliness of 
PlaintiffsÕ Motion. Generally, courts find delays of over 
six months after removal to be untimely. See, e.g., Lopez 
v. General Motors Corp., 697 F.2d 1328, 1332 (9th 
Cir.1983). However, district courts in this circuit have 
found delays of less than six months to be reasonable. 
See, e.g., Aqua Connect, Inc. v.Code Rebel, LLC, 2012 
WL 1535769, at *2 (C.D.Cal. Apr.27, 2012) (five-month 
delay between filing of a complaint and request for leave 
to amend is not unreasonable); Boon, 229 F.Supp.2d at 
1023 (motion filed ten weeks after the filing of the initial 
complaint is timely); Clinco, 41 F.Supp.2d at 1083 
(motion to amend filed six weeks after filing of the initial 
complaint is timely). Additionally, even in cases of 
considerable delays, courts do not give this factor much 
weight if the “case is in its early stages and the delay does 
not appear to be prejudicial.”
 

Dollens v. Target Corp., 2011 WL 6033014, at *2 
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(N.D.Cal. Dec.5, 2011); see also Yang v. Swissport USA, 
Inc., 2010 WL 2680800, at *4 (N.D.Cal.2010) (granting 
plaintiffs’ motion to amend filed nine months after 
removal where “no dispositive motions have been filed, 
and the discovery completed thus far [would] be relevant 
whether the case is litigated in [federal] court or state 
court”).
Here, Plaintiffs filed the instant motion five months after 
filing the initial complaint and three months after the 
removal. Such delay is not unreasonable under this 
circuit’s precedents. Additionally, this case is still in its 
early stages, the parties have not filed dispositive motions, 
and it does not appear that the parties have completed any 
substantial discovery. Although Defendant claims that it 
has been diligently pursuing discovery and thus will be 
prejudiced if the case is removed to state court, (see ECF 
No. 12, at 9), the Court fails to see why Defendant would 
not be able to use the obtained discovery in state court. 
Accordingly, the third factor favors granting Plaintiffs’ 
Motion.
 

D. Plaintiffs’ Motive
Relying on Clinco v. Roberts, 41 F.Supp.2d 1080 
(C.D.Cal.1999), Defendant argues that the Court should 
deny Plaintiffs’ Motion because Plaintiffs’ motive is to 
defeat federal subject matter jurisdiction. (ECF No. 12, at 
9–10.) In Clinco, the district court for the Central District 
of California viewed the plaintiff’s post-removal attempt 
to join a non-diverse defendant with suspicion and 
explained that “one could justifiably suspect that 
[plaintiff’s] amendment of the complaint was caused by 
the removal rather than evolution of his case.” 41 
F.Supp.2d at 1083. However, “[s]uspicion of diversity 
destroying amendments is not as important now that 
1447(e) gives courts more flexibility in dealing with the 
addition of such defendants.”
 

*4 IBC Aviation, 125 F.Supp.2d at 1012; see also 
Trotman v. United Parcel Serv., 1996 WL 428333, at *1 
(N.D.Cal. July 16, 1996) (“The legislative history to 
1447(e) also suggests that it was intended to undermine 
the doctrine employed by some courts that amendments 
which destroyed diversity were to be viewed with 
suspicion.”).
In sum, while “one could justifiably suspect” that 
Plaintiffs’ Motion “was caused by the removal rather than 
evolution” of the case, see Clinco, 41 F.Supp.2d at 1083, 
the Court declines to impute an improper motive to 
Plaintiffs simply because Plaintiffs seek to add a 
non-diverse defendant post-removal. Because the Court 

does not construe Plaintiffs’ preference for state court any 
more negatively than Defendants’ preference for federal 
court, see Taylor v. Honeywell Corp., 2010 WL 1881459, 
at *3 (N.D.Cal. May 10, 2010), this factor is neutral or 
weighs in favor of granting Plaintiffs’ Motion.
 

E. Apparent Validity of Plaintiffs’ Claims
“The existence of a facially legitimate claim against the 
putative defendant weighs in favor of permitting joinder 
under section 1447(e).” Id. at *3.
 
In the proposed amended complaint, Plaintiffs allege 
claims of negligence, strict liability, negligence product 
liability and breach of express and implied warranty 
against Cal–Line. (ECF No. 11 Ex. 1.) According to 
Defendant, “Cal–Line is the only authorized dealer for 
Bandit Industries, Inc., in Northern California.” (Morey 
Decl., ECF No. 12–2, at 2.) Under California law, “a 
retailer engaged in the business of distributing goods to 
the public [ ] ... is strictly liable in tort for personal 
injuries caused by defects” in the goods that the retailer 
sells. Vandermark v. Ford Motor Co., 61 Cal.2d 256, 263, 
37 Cal.Rptr. 896, 391 P.2d 168 (1964). Thus, Plaintiffs’ 
proposed amended complaint presents a viable claim 
against Cal–Line. Accordingly, this factor favors granting 
Plaintiffs’ Motion.
 

F. Whether Denial of Joinder Will Prejudice 
Plaintiffs

Defendant claims that the Court’s denial of Plaintiffs’ 
Motion would not prejudice Plaintiffs because: (1) 
Defendant can fully satisfy the relief that Plaintiffs seek; 
(2) the Court can subpoena Cal–Line to testify at trial; and 
(3) Plaintiffs can pursue claims against Cal–Line in a 
separate action in state court. (ECF No. 12, at 11.) 
DefendantÕs contentions here bear a striking resemblance 
to the argument that the district court for the Northern 
District of California recently rejected in Taylor v. 
Honeywell Corp., 2010 WL 1881459, at *4 (N.D.Cal. 
May 10, 2010). Specifically, the Taylor court explained 
that defendant’s “alleged present ability to satisfy a 
judgment does not guarantee that it will, in fact, have the 
ability to do so if and when a judgment is entered.” Id. 
The court also found that denying the plaintiffs’ motion 
would be “unduly prejudicial to Plaintiffs because it 
would require them either to abandon the potential claims 
[they have] against [the proposed defendant] or litigate 
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the same legal issues and facts as this case in state court.” 
Id. Because such duplicative and redundant litigation 
would “result in a waste of judicial and the Plaintiffs’ 
resources, as well as risk inconsistent results,” the Taylor 
court found that the final factor favored granting 
plaintiff’s motion to amend and to remand. Id.
 
*5 This Court similarly finds that precluding Plaintiffs 
from joining Cal–Line would prejudice Plaintiffs because 
they would be required either to abandon a viable claim 
against Cal–Line or to initiate a duplicative litigation in 
state court. Thus, this factor favors granting Plaintiffs’ 
Motion.
 
In sum, five of the six factors favor permitting Plaintiffs 
to amend their complaint to add Cal–Line as a defendant. 
Accordingly, the Court grants Plaintiffs’ Motion for 
Leave to Amend. Plaintiffs’ First Amended Complaint, 
which is attached to Plaintiffs’ Motion as Exhibit 1, is 
hereby deemed filed. In light of the joinder of Cal–Line as 
a defendant, there is no longer complete diversity between 
the parties as required under 28 U.S.C. 1332.
 

Because remand is required if “at any time before final 
judgment it appears that the district court lacks subject 
matter jurisdiction,” 28 U.S.C. 1447(c), this case should 
be remanded to state court.

CONCLUSION

For the reasons stated above, Plaintiffs’ Motion For Leave 
to Amend and to Remand (ECF No. 11) is GRANTED. 
The Clerk of the Court is directed to remand this case to 
the Superior Court of California for the County of Nevada 
and to close the file.
 
IT IS SO ORDERED.
 

All Citations

Not Reported in F.Supp.2d, 2013 WL 1155523

Footnotes

1 The Court ordered this matter submitted on the briefs because oral argument will not be of material assistance. E.D. Cal. Local R. 
230(g).

2 Page references will be to the Court’s ECF pagination.

3 All further references to “Rule” or “Rules” are to the Federal Rules of Civil Procedure.

4 Since Lara died on January 12, 2012, Plaintiffs would still have several months to bring suit against Cal–Line in state court.
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United States District Court, D. Arizona.

Kevin LEIBEL, et al., Plaintiffs,
v.

CITY OF BUCKEYE, et al., Defendants.

No. CV-18-01743-PHX-DWL
|

Signed 09/27/2019

Attorneys and Law Firms

Kevin Lee Burns, Burns Nickerson & Taylor, Phoenix, 
AZ, Nicolas O. Jimenez, Pro Hac Vice, Timothy Allen 
Scott, Pro Hac Vice, Law Offices of Timothy A. Scott, 
San Diego, CA, for Plaintiffs.

James M. Jellison, Jellison Law Offices PLLC, Carefree, 
AZ, for Defendants.

ORDER

Dominic W. Lanza, United States District Judge

*1 Pending before the Court is C.L.’s1 motion for leave to 
file a first amended complaint (“FAC”). (Doc. 77.) For 
the following reasons, the Court grants C.L.’s motion.
 

BACKGROUND

On June 6, 2018, C.L.—a 14-year-old autistic boy—filed 
a complaint against the City of Buckeye, the Buckeye 
Police Department (“BPD”), and three members of the 
BPD (collectively, “Defendants”) (Doc. 1).2 The 
complaint arises from a July 2017 incident in which 
Defendant Officer David Grossman is alleged to have 
slammed C.L. against a tree, wrestled C.L. to the ground, 

and then pinned C.L. down while attempting to handcuff 
him. Officer Grossman had approached C.L. because he 
witnessed C.L. “stimming”—self-stimulating with a piece 
of string, which is a common technique used by 
individuals with autism to calm their nerves—which he 
mistook for illegal drug use. There is no suggestion C.L. 
committed a crime before this encounter occurred.
 
On December 10, 2018, the Court entered a Rule 16 
scheduling order that established February 8, 2019 as the 
deadline for amending pleadings. (Doc. 35 ¶ 2.)
 
On January 30, 2019, the Court issued an order 
dismissing several counts of the complaint, including 
Count III, which asserted a claim failure to train and/or 
supervise. (Doc. 40.) C.L. had alleged the City of 
Buckeye failed to “enforce proper and adequate training 
and supervision on interacting and dealing with 
individuals with disabilities.” (Doc. 7 ¶ 125.) The Court 
dismissed that claim because C.L. hadn’t alleged “a 
pre-existing pattern of violations” sufficient to conclude 
that the City engaged in “deliberate indifference for 
purposes of failure to train.” (Doc. 40 at 11-12.)
 
On June 27, 2019, C.L. conducted a Rule 30(b)(6) 
deposition of the City of Buckeye, with the City 
designating Assistant Police Chief Robert Sanders as its 
representative. (Doc. 77-3.) During that deposition, 
Sanders arguably testified that he had knowledge, 
predating the incident with C.L., that autistic individuals 
were at a higher risk than other citizens of being involved 
in encounters with police officers and that these 
encounters often resulted in the autistic individual’s injury 
or death. (Doc. 77-1, citing Doc. 77-3 at 2, 15, 25-26.) 
Further, Sanders testified that he had watched a training 
video recommending that officers receive additional 
training to adequately raise awareness about autistic 
individuals. (Doc. 77-1 at 3, citing 77-3 at 19.) He also 
arguably testified that the BPD had sufficient time to train 
its officers on those issues but didn’t. (Doc. 77-1 at 3-4, 
citing 77-3 at 19, 72.)
 
On August 14, 2019, C.L. filed a motion for leave to file a 
FAC. (Doc. 77.) The proposed FAC seeks to incorporate 
the newly-discovered facts elicited during the Rule 
30(b)(6) deposition in order to resuscitate the failure to 
train/supervise claim. (Doc. 77-2 ¶¶ 16-42, 149-159.)
 

DISCUSSION

*2 C.L. moves for leave to amend under Rule 15’s liberal 
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amendment standard. (Doc. 77-1.) Defendants, on the 
other hand, argue C.L. must first show “good cause” 
under Rule 16 because the deadline to amend pleadings 
has passed. (Doc. 78 at 2-3.)
 
The Court agrees with Defendants that C.L. must first 
satisfy Rule 16 before turning to Rule 15’s liberal 
amendment standard. The Court entered a Rule 16 
scheduling order on December 10, 2018. (Doc. 35.) That 
scheduling order established a February 8, 2019 deadline 
for amending pleadings—a deadline that has already 
expired. After a deadline established in a Rule 16 
scheduling order expires, a party seeking to amend its 
pleading must satisfy Rule 16’s standards. Johnson v. 
Mammoth Recreations, Inc., 975 F.2d 604, 607-08 (9th 
Cir. 1992).
 
Because those standards apply here, C.L. must first show 
“good cause” to amend his complaint. Fed. R. Civ. P. 
16(b)(4). “Rule 16(b)’s ‘good cause’ standard primarily 
considers the diligence of the party seeking the 
amendment.... [C]arelessness is not compatible with a 
finding of diligence and offers no reason for a grant of 
relief.... [T]he focus of the inquiry is upon the moving 
party’s reasons for seeking modification. If that party was 
not diligent, the inquiry should end.” Johnson, 975 F.2d at 
609.
 

I. Good Cause
C.L. argues that good cause exists because he is seeking 
amendment based upon new facts discovered during the 
30(b)(6) deposition of the City of Buckeye. (Doc. 89 at 
2-3.) Further, C.L. argues he moved for leave to amend 
“soon after obtaining and reviewing the transcript of 
Sanders’s deposition.” (Id.)3

 
Although “[d]iscovery of new information after the 
deadline for amended pleadings passes is a potential basis 
for good cause to modify the scheduling order,” “[a] party 
must also show diligence in seeking amendment of the 
scheduling order.” Story v. Midland Funding LLC, 2016 
WL 5868077, *2 (D. Or. 2016). To determine whether a 
party exercised diligence, courts typically consider the 
amount of time between the discovery of the new 
information and when the party requested leave to amend. 
Zivkovic v. S. California Edison Co., 302 F.3d 1080, 
1087-88 (9th Cir. 2002).
 
On June 27, 2019, C.L. conducted the Rule 30(b)(6) 
deposition of the City, during which he discovered the 
new information that he seeks to incorporate into his 

proposed FAC. (Doc. 77-1 at 2-4.) C.L. moved to amend 
the complaint on August 14, 2019—just shy of seven 
weeks after discovering the new facts. (Doc. 77-1.)
 
“Ideally, a party will move to amend within weeks of 
learning new information.” Story, 2016 WL 5868077 at 
*2-3. See also Navarro v. Eskanos & Adler, 2006 WL 
3533039, *2 (N.D. Cal. 2006) (“A two-week delay does 
not constitute a failure in diligence.”). However, a longer 
delay “can still be consistent with diligence, depending on 
the circumstances of the delay.” Story, 2016 WL 5868077 
at *2. For example, where plaintiffs presented sufficient 
justification, courts have held that plaintiffs were diligent 
after waiting more than a month to amend. See e.g., id. at 
3 (determining plaintiff was diligent despite a 
three-month delay because, during the three months, 
plaintiff engaged in “ongoing settlement negotiations and 
s[ought] Defendants’ stipulation to [the] amendment”); 
Aldan v. World Corp., 267 F.R.D. 346, 358 (D. N. Mar. I. 
2010) (holding that plaintiff was diligent where there was 
a delay of a month-and-a-half between discovery of the 
new information and the motion to amend because that 
period “included the holiday season”).
 
*3 The Court concludes that, although it presents a close 
call, the seven-week delay between C.L.’s discovery of 
new facts and his motion to amend constitutes diligence. 
C.L. didn’t just add a few additional facts to his proposed 
FAC—he added 25 detailed paragraphs of facts. (Doc. 
77-2 ¶¶ 16-41.) Moreover, rather than immediately 
moving to amend based on his recollection of Sanders’s 
testimony, C.L. moved to amend “after obtaining and 
reviewing the transcript of Sanders’s deposition.” (Doc. 
77-1 at 6.) Obtaining the deposition transcript accounts 
for some of the delay, because procuring a deposition 
transcript can, in some circumstances, take up to 30 days. 
Therefore, in light of C.L. having to obtain the deposition 
transcript before seeking leave to amend, the seven-week 
delay is consistent with diligence.
 

II. Rule 15
“Rule 15 advises the court that ‘leave [to amend] shall be 
freely given when justice so requires.’ ” Eminence 
Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 1051 (9th 
Cir. 2003). “This policy is ‘to be applied with extreme 
liberality.’ ” Id. Thus, the Court shouldn’t deny leave to 
amend unless “the amendment: (1) prejudices the 
opposing party; (2) is sought in bad faith; (3) produces an 
undue delay in litigation; or (4) is futile.” 
AmerisourceBergen Corp. v. Dialysist W., Inc., 465 F.3d 
946, 951 (9th Cir. 2006). Of these factors, “it is the 
consideration of prejudice to the opposing party that 
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carries the greatest weight.” Eminence Capital, 316 F.3d 
at 1052.
 
Even though “[p]rejudice is the ‘touchstone of the inquiry 
under rule 15(a),’ ” id. (citation omitted), Defendants only 
contest the propriety of C.L.’s amendment request on 
bad-faith and futility grounds. (Doc. 78 at 3 n.2 [“The 
City of Buckeye Defendants focus on futility and bad 
faith, with no argument on undue prejudice or undue 
delay.”] ).
 
First, Defendants argue C.L. seeks the amendment in bad 
faith because C.L. has “ ‘cherry-picked’ facts from the 
Rule 30(b)(6) deposition, ignored the policy and training 
exhibits covered in the deposition, and ... skewed the facts 
to make more of the alleged claim than exists.” (Doc. 78 
at 15.)
 
This doesn’t constitute bad faith. “A motion to amend is 
made in bad faith where there is ‘evidence in the record 
which would indicate a wrongful motive’ on the part of 
the litigant requesting leave to amend.” Nutrition 
Distribution, LLC v. Enhanced Athlete, Inc., 2019 WL 
1429549, *2 (E.D. Cal. 2019) (quoting DCD Programs, 
Ltd. v. Leighton, 833 F.2d 183, 187 (9th Cir. 1987)). Here, 
C.L.’s only motive in seeking leave to amend is the 
legitimate motive of trying to identify another valid claim 
for relief. Although Defendants have advanced a variety 
of reasons why the deposition testimony may not actually 
provide a solid foundation for a failure-to-train claim, this 
is not the same thing as showing that C.L. had a bad-faith 
motive for seeking the amendment.
 
Second, Defendants argue that C.L.’s proposed 
amendments are futile because the proposed FAC still 
fails to state a plausible claim for failure to train or 
supervise. (Doc. 78 at 4.) Although it’s true that “the test 
for futility is whether the amendment can survive a 
motion to dismiss under Rule 12(b)(6),” Fulton v. 

Advantage Sales & Mktg., LLC, 2012 WL 5182805, *3 
(D. Or. 2012), “[o]rdinarily, courts will defer 
consideration of challenges to the merits of a proposed 
amended pleading until after leave to amend is granted 
and the amended pleading is filed,” Fair Hous. Council of 
Cent. California, Inc. v. Nunez, 2012 WL 217479, *4 
(E.D. Cal. 2012). See also Green Valley Corp. v. Caldo 
Oil Co., 2011 WL 1465883, *6 (N.D. Cal. 2011) (noting 
“the general preference against denying a motion for 
leave to amend based on futility”).
 
It makes the most sense, therefore, to grant C.L. leave to 
file the FAC and then consider any motions to dismiss 
after it has been filed. Williams v. Keybank Nat’l Ass’n, 
2016 WL 7107765, *3 (D. Or. 2016) (granting leave to 
amend and “find[ing] that it would be preferable to 
consider the futility arguments in the context of a motion 
to dismiss for failure to state a claim, whereby the parties 
could fully brief the sufficiency of plaintiffs’ allegations 
under the appropriate briefing schedule, through a 
procedural mechanism that would allow optimal focus on 
those arguments (instead of their being first raised only in 
opposition briefing)”); Bentley v. Arizona Dep’t of Child 
Safety, 2018 WL 8262769, *2 (D. Ariz. 2018) (finding 
that defendants’ “arguments to the sufficiency of the 
proposed amendment, even if merited, remain better left 
for full briefing on a motion to dismiss”).
 
*4 Accordingly, IT IS ORDERED that C.L.’s motion for 
leave to file a FAC (Doc. 77) is granted.
 
IT IS FURTHER ORDERED that C.L. must, consistent 
with LRCiv 15.1(a), file and serve the FAC within 14 
days of this Order.
 

All Citations

Slip Copy, 2019 WL 4736784

Footnotes

1 Because Plaintiffs Kevin and Danielle Leibel bring this action in their capacities as guardians ad litem of their 14-year old son, 
C.L, the Court will refer to Plaintiffs as “C.L” for ease of reference.

2 The parties have since stipulated to the dismissal of the BPD from this action. (Doc. 20.)

3 Defendants contend that C.L. didn’t argue, in his motion, that he satisfied the good cause, so the Court should reject any arguments 
made in his reply regarding this standard. (Doc. 78 at 3.) Although C.L. didn’t specifically use the words “good cause” in the 
motion, he still proffered reasons why the Court would be justified in granting the motion. Therefore, the Court will consider 
C.L.’s arguments.
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United States District Court, C.D. California.

M.H.
v.

CITY OF SAN BERNARDINO, et al.

Case No. EDCV 20-242 JGB (KKx)
|

Filed 07/17/2020

Attorneys and Law Firms

Yana G. Henriks, Lauren Ida Freidenberg, Randy H. 
McMurray, McMurray Henriks LLP, Los Angeles, CA, 
for M.H.

Jill Williams, Caylin Jones, Steven J. Rothans, Carpenter 
Rothans and Dumont LLP, Los Angeles, CA, for City of 
San Bernardino, et al.

Proceedings: Order (1) GRANTING IN PART AND 
DENYING IN PART Plaintiff’s Motion For Leave to 
File First Amended Complaint (Dkt. No. 26); and (2) 
VACATING the July 20, 2020 Hearing (IN 
CHAMBERS)

The Honorable JESUS G. BERNAL, UNITED STATES 
DISTRICT JUDGE

*1 Before the Court is Plaintiff’s Motion for Leave to file 
a first amended complaint. (“Motion,” Dkt. No. 26.) The 
Court finds the Motion appropriate for resolution without 
a hearing. See Fed. R. Civ. P. 78; L.R. 7-15. After 
considering the papers filed in support of and in 
opposition to the Motion, the Court GRANTS IN PART 
AND DENIES IN PART the Motion. The Court 
VACATES the hearing set for July 20, 2020.
 

I. BACKGROUND

On December 4, 2019, M.H. (“Plaintiff”) filed her 
complaint in California Superior Court for the County of 
San Bernardino against the City of San Bernardino 
(“Defendant”). (“Complaint,” Dkt. No. 1-1.) On February 
5, 2020, Defendant removed the matter. (“Notice of 
Removal,” Dkt. No. 1). The Complaint alleges thirteen 
causes of action: (1) excessive force, in violation of 42 
U.S.C. § 1983 (“section 1983”); (2) section 1983 liability 
under Monell for excessive force; (3) section 1983 
liability under Monell for failure to properly train, 
supervise, and discipline; (4) wrongful death; (5) 
negligence; (6) assault; (7) battery; (8) discrimination in 
violation of California’s Ralph Act, Cal. Civil Code § 
51.7; (9) civil rights violations under California’s Bane 
Act, Cal. Civil Code § 52.1; (10) section 1983 liability 
under Monell for denial of medical care; (11) section 
1983 liability under Monell for denial of medical care and 
failure to properly train, supervise, and discipline; (12) 
violation of the Americans with Disabilities Act 
(“ADA”), 42 U.S.C. § 12132; and (13) violation of the 
Rehabilitation Act of 1973 (“Rehab Act”), 29 U.S.C. § 
794(a).
 
On April 13, 2020, the Court issued a scheduling order, 
which set a July 13, 2020 deadline to “Stipulate or File a 
Motion to Amend Pleadings or Add New Parties.” 
(“Scheduling Order,” Dkt. No. 17.) On June 8, 2020, 
Plaintiff filed the Motion. (See Motion.) In support of the 
Motion, Plaintiff attached the Declaration of Yana G. 
Henricks, (“Henricks Declaration,” Dtk. No. 26-1 
(attaching Exhibits 1 to 3)), and the proposed first 
amended complaint, (“Proposed FAC,” Dkt. No. 26-5.) 
Defendant opposed the Motion on June 15, 2020. 
(“Opposition,” Dkt. No. 29.) In support of the Opposition, 
Defendant included the Declaration of Jill Williams 
(“Williams Declaration”, Dkt. No. 29-1 (attaching 
Exhibits 1 to 3).) On June 22, 2020, Plaintiff replied. 
(“Reply,” Dkt. No. 30.) Plaintiff submitted a second 
declaration in support of the Reply. (“Hendricks 
Declaration II,” Dkt. No. 30-1.)
 

II. LEGAL STANDARD

Federal Rule of Civil Procedure 15 provides that leave to 
amend “shall be freely given when justice so requires.” 
Fed. R. Civ. P. 15(a). The Ninth Circuit holds “ ‘[t]his 
policy is to be applied with extreme liberality.’ ” 
Eminence Capital, L.L.C. v. Aspeon, Inc., 316 F.3d 1048, 
1051 (9th Cir. 2003) (quoting Owens v. Kaiser Found. 
Health Plan, Inc., 244 F.3d 708, 712 (9th Cir. 2001)). 
However, leave to amend is not automatic. The Ninth 
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Circuit considers five factors when considering a motion 
for leave to amend: (1) bad faith, (2) undue delay, (3) 
prejudice to the opposing party, (4) the futility of 
amendment, and (5) whether the plaintiff has previously 
amended his or her complaint. Nunes v. Ashcroft, 375 
F.3d 805, 808 (9th Cir. 2004). The Ninth Circuit instructs 
that “it is the consideration of prejudice to the opposing 
party that carries the greatest weight.” Eminence Capital, 
316 F.3d at 1052.
 
*2 “The party opposing amendment bears the burden of 
showing prejudice, unfair delay, bad faith, or futility of 
amendment.” United Steel, Paper & Forestry, Rubber, 
Mfg., Energy, Allied Indus. & Serv. Workers Int’l Union, 
AFL-CIO, CLC v. ConocoPhillips Co., 2009 WL 650730, 
at *2 (C.D. Cal. Mar. 12, 2009) (citing Eminence Capital, 
316 F.3d at 1052; DCD Programs, Ltd. v. Leighton, 833 
F.2d 183, 186–87 (9th Cir. 1987)).
 

III. DISCUSSION

The Complaint names Doe officers who allegedly 
participated in the events in this case. (Compl. ¶¶ 11-15.) 
When Plaintiff commenced the action, he did not know 
the identities of the defendant officers involved. (Mot. at 
3.) After Defendant served initial disclosures on April 27, 
2020, (id. at 4), Plaintiff learned the officers’ names were 
Paul Carranza, Chris Johnson, Joaquin Larios, and Kerie 
Brown (“Officers”), (id. at 4). Now, Plaintiff seeks leave 
to amend to add the Officers as defendants. (Mot. at 1; 
Proposed FAC ¶¶ 11-14.)
 
The Court GRANTS Plaintiff’s leave to amend to 
substitute the Does with the Officers for the following 
reasons. First, Plaintiff’s motion is timely and amendment 
will not result in delay or prejudice. See Nunes, 375 F.3d 
at 808. Second, the proposed amendment is a simple 
substitution and Defendant does not argue the substitution 
is futile. Id. Finally, Plaintiff has not previously amended. 
Id.
 
Plaintiff also seeks leave to amend to add a preliminary 
statement. (Mot. at 8, 13; Proposed FAC at 2-3.) In the 
two-paragraph preliminary statement, Plaintiff highlights 
the difficulty faced in obtaining public records and 

discovery from Defendant. (Id.) Defendant opposes the 
inclusion of the preliminary statement on the grounds that 
it would be subject to a motion to strike under Fed. R. 
Civ. P. 12(f), because it is immaterial or impertinent. 
(Opp’n at 6.)
 
A complaint should contain short, plain statements of 
facts and the claims arising from those facts. Fed. R. Civ. 
P. 8. The complaint is not a proxy battleground for 
parties’ discovery grievances. The Court therefore agrees 
with Defendant that the preliminary statement serves no 
purpose. The case is not about disclosure of records 
pursuant to Cal. Gov. Code § 6250, and none of the 
thirteen claims involves Defendant’s asserted failure to 
disclose records. Accordingly, the Court DENIES 
Plaintiff leave to amend in so far as Plaintiff seeks to 
include immaterial background regarding public records 
requests and Defendant’s litigation conduct in this matter.
 
To the extent Plaintiff has legitimate grievances regarding 
Defendant’s conduct during discovery in this case, 
Plaintiff may obtain relief by filing a motion to compel, 
seeking discovery sanctions, or using any of the other 
various tools available under the Federal and Local Rules, 
the Standing Order, and the Magistrate Judge’s 
procedures. In the future, Plaintiff should not conflate a 
motion for leave to amend with a discovery motion for 
non-terminating sanctions. Discovery matters are referred 
to the assigned Magistrate Judge pursuant to the Standing 
Order.1

 

IV. CONCLUSION

*3 For the reasons above, the Court GRANTS IN PART 
and DENIES IN PART Plaintiff’s Motion. Plaintiff shall 
file a first amended complaint, if any, by August 3, 2020. 
The July 20, 2020 hearing is VACATED.
 

IT IS SO ORDERED.

All Citations

Slip Copy, 2020 WL 5167718

Footnotes

1 On July 8, 2020, Magistrate Judge Kenly Kiya Kato denied Plaintiff’s motion to compel and request for sanctions. (Dkt. No. 34.)
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United States District Court, D. Nevada.

Melissa MAGALLON, Plaintiff,
v.

MINERAL COUNTY, et al., Defendants.

Case No. 3:19-cv-00704-MMD-CLB
|
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Attorneys and Law Firms

Kenneth K. Ching, Argentum Law, Reno, NV, for 
Plaintiff.

Alice C. Mercado, Sarah Marie Molleck, Lemons, 
Grundy & Eisenberg, Reno, NV, for Defendants.

ORDER

MIRANDA M. DU, CHIEF UNITED STATES 
DISTRICT JUDGE

*1 Plaintiff Melissa Magallon filed this action for 
violations of Title VII of the Civil Rights Act of 1964, 42 
U.S.C. § 2000e, and Nevada state law against Defendants 
Mineral County, Hugh Qualls, Ailene Sanchez, and 
Juanchichos Ventura. Before the Court is the Report and 
Recommendation (“R&R”) of United States Magistrate 
Judge Carla L. Baldwin (ECF No. 31), recommending 
that the Court grant Plaintiff’s Motion to Amend/Correct 
Complaint (the “Motion”) (ECF No. 14) and dismiss 
Defendant Mineral County.1 The parties had until March 
18, 2020 to file an objection. To date, no objection has 
been filed. For that reason, and because the Court agrees 

with Judge Baldwin, the Court will adopt the R&R.
 
This Court “may accept, reject, or modify, in whole or in 
part, the findings or recommendations made by the 
magistrate judge.” 28 U.S.C. § 636(b)(1). Where a party 
fails to object, however, the Court is not required to 
conduct “any review at all ... of any issue that is not the 
subject of an objection.” Thomas v. Arn, 474 U.S. 140, 
149 (1985); see also United States v. Reyna-Tapia, 328 
F.3d 1114 (9th Cir. 2003) (“De novo review of the 
magistrate judges’ findings and recommendations is 
required if, but only if, one or both parties file objections 
to the findings and recommendations.”); Fed. R. Civ. P. 
72, Advisory Committee Notes (1983) (providing that the 
court “need only satisfy itself that there is no clear error 
on the face of the record in order to accept the 
recommendation”).
 
While the parties have failed to timely object to the R&R, 
the Court has nevertheless conducted a de novo review to 
determine whether to adopt the R&R. Having reviewed 
the R&R (ECF No. 31) and underlying briefs (ECF Nos. 
14, 20, 28), the Court agrees with Judge Baldwin and 
adopts the R&R in full. Plaintiff originally sued Mineral 
County thinking it was her employer, when in fact 
MGGH was her actual employer. (ECF No. 14 at 2.) 
Judge Baldwin recommended that the Court grant the 
Motion so that Plaintiff can substitute Mineral County 
with MGGH. (Id. at 5.) Judge Baldwin found that Plaintiff 
filed her Motion in good faith and without delay; granting 
the Motion would cause no delay; amending the 
Complaint would not alter the nature of the litigation; and 
permitting the proper identification of Plaintiff’s actual 
employer would not be futile. (Id. at 3-4.)
 
It is therefore ordered that the Report and 
Recommendation of Magistrate Judge Carla Baldwin 
(ECF No. 31) is accepted and adopted in full.
 
It is further ordered that Plaintiff’s Motion to Amend/ 
Correct Complaint (ECF No. 14) is granted. The First 
Amended Complaint (ECF No. 33) will be the operative 
complaint in this case.
 

All Citations

Slip Copy, 2020 WL 1515324

Footnotes

1 Judge Baldwin also recommend that Plaintiff filed an amended complaint removing her punitive damages claims against Mount 
Grant General Hospital (“MGGH”), the proposed substitute defendant for Mineral County. (ECF No. 31 at 4-5.) Plaintiff has 

Case 2:19-ap-01382-SK    Doc 229-2    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Appendix     Page 311 of 525



Magallon v. Mineral County, Slip Copy (2020)

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2

complied. (See ECF No. 33; ECF No. 14 at 1.)
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United States District Court, D. Nevada.

Melissa MAGALLON, Plaintiff,
v.

MINERAL COUNTY, et al., Defendants.

Case No. 3:19-cv-00704-MMD-CLB
|
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Plaintiff.

Alice C. Mercado, Sarah Marie Molleck, Lemons, 
Grundy & Eisenberg, Reno, NV, for Defendants.

REPORT AND RECOMMENDATION OF U.S. 
MAGISTRATE JUDGE1

Carla Baldwin, UNITED STATES MAGISTRATE 
JUDGE

*1 Before the court is Plaintiff Melissa Magallon’s 
(“Magallon”) motion for leave to file an amended 
complaint (ECF No. 14). Defendant Mineral County filed 
a non-opposition to the motion (ECF No. 15). Defendants 
Hugh Qualls (“Qualls”), Ailene Sanchez (“Sanchez”), and 
Juanchichos Ventura (“Ventura”) filed an opposition to 
the motion (ECF No. 20), and Magallon replied (ECF No. 
28). Magallon also filed a supplement to the motion to 
amend (ECF No. 30)2, pursuant to this court’s order (See 
ECF No. 29). For the reasons stated below, the court 
recommends that Magallon’s motion to amend (ECF No. 
14) be granted and defendant Mineral County be 
dismissed.
 

I. BACKGROUND
On November 22, 2019, Magallon filed her complaint 
against defendants Mineral County, Qualls, Sanchez, and 
Ventura for violations of Title VII of the Civil Rights Act 
of 1964, 42 U.S.C. § 2000e, and Nevada state law. (ECF 
No. 1.) On December 30, 2019, Defendants Qualls, 
Sanchez, and Ventura filed their answer. (ECF No. 10.) 
Defendant Mineral County has not filed an answer.
 
On January 29, 2020, Magallon filed a motion for leave to 
file a first amended Complaint. (ECF No. 14.) Magallon 
originally sued Mineral County because her former 
employer, MGGH, is a district hospital owned by Mineral 
County. (Id. at 3.) However, in early January, Magallon 
discovered that Mineral County was not the proper 
defendant in this case, but instead MGGH, a “hospital 
district” created by Mineral County pursuant to NRS 
450,560, is the proper defendant and is a separate legal 
entity subject to suit. (Id. at 2, 3.) Thus, Magallon seeks to 
amend her complaint to replace Mineral County with her 
actual employer, MGGH. (Id. at 3; See also ECF No. 30.)
 

II. LEGAL STANDARD
Federal Rule of Civil Procedure 15(a)(2) instructs that 
“[t]he court should freely give leave [to amend a 
pleading] when justice so requires,” and there is a strong 
public policy in favor of permitting amendment. Bowles v. 
Reade, 198 F.3d 752, 757 (9th Cir. 1999). The Ninth 
Circuit has made clear that Rule 15(a) is to be applied 
with “extreme liberality.” Eminence Capital, LLC v. 
Aspeon, Inc., 316 F.3d 1048, 1051 (9th Cir. 2003) (per 
curiam). Under Rule 15(a), courts consider various 
factors, including: (1) bad faith; (2) undue delay; (3) 
prejudice to the opposing party; (4) the futility of the 
amendment; and (5) whether the plaintiff has previously 
amended her complaint. See id. at 1052. The factors do 
not weigh equally; as the Ninth Circuit has explained, 
prejudice receives greatest weight. See id. Defendants 
bear the burden of establishing prejudice, and absent its 
presence or a “strong showing” under the other factors, 
there is a presumption in favor of permitting amendment. 
Id. (citing DCD Programs, Ltd. v. Leighton, 833 F.2d 
183, 186-87 (9th Cir. 1987)).
 
When considering prejudice, the court may weigh against 
the movant the amended pleading’s great alteration of the 
litigation’s nature and its effect of requiring an entirely 
new course of defense. Morongo Band of Mission Indians 
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v. Rose, 893 F.2d 1074, 1079 (9th Cir. 1990). Alone, such 
alteration is not fatal. Id. In contrast, futility “alone can 
justify the denial of a motion for leave to amend.” Nunes 
v. Ashcroft, 375 F.3d 805, 809 (9th Cir. 2003). Futility 
arises when the amendment is legally insufficient, Miller 
v. Rykoff-Sexon, Inc., 845 F.3d 209, 214 (9th Cir. 1988), 
or “where the amended complaint would ... be subject to 
dismissal[,]” Steckman v. Hart Brewing, Inc., 143 F.3d 
1293, 1298 (9th Cir. 1998).
 

III. DISCUSSION
*2 Magallon moves to amend her complaint to substitute 
defendant Mineral County with her actual employer, 
MGGH. (ECF No. 14.) Mineral County does not oppose 
the motion to amend, as it agrees it is not a proper party to 
this litigation, and it asks that the court dismiss it as a 
defendant. (ECF No. 15.) Defendants Qualls, Sanchez, 
and Ventura oppose the motion because they claim 
Magallon failed to comply with Local Rule 15-13, 
amendment produces undue delay, is prejudicial to 
MGGH, and is futile. (ECF No. 20.)
 
The court finds that the motion to amend should be 
granted, as the above factors weigh in Magallon’s favor. 
First, rather than bad faith, the record demonstrates that 
Magallon is acting in good faith to amend her complaint 
to properly name her actual former employer, MGGH. 
Second, Mineral County has not filed an answer in this 
case and at the time the motion for leave to file an 
amended complaint was submitted, no scheduling order 
had been issued in this case. Therefore, the court finds 
that Magallon did not delay in seeking amendment.
 
Third, defendants are not prejudiced by the amendment, 
as it merely seeks to properly name Magallon’s employer 
as a defendant. As discussed above, Magallon moved to 
amend before a scheduling order had been filed in this 
case. Further, because Magallon is merely substituting the 
name of her employer, who is already named repeatedly 
in the original complaint, the court does not find that the 
amended complaint greatly alters the litigation’s nature or 
requires an entirely new course of defense. Morongo 
Band of Mission Indians, 893 F.2d at 1079. Therefore, the 
court does not find defendants prejudiced by amendment.
 
The balance of defendants Qualls, Sanchez, and Ventura’s 
opposition consists of arguments that amendment will be 
futile. (See ECF No. 20 at 6-10.) Defendants Qualls, 
Sanchez, and Ventura argue that the punitive damages 
claim against MGGH are futile. (Id. at 8-10.) Magallon 
agrees and represents to the court that she will remove her 

request for punitive damages against MGGH. (See ECF 
No. 28 at 10.) As to the remainder of defendants’ 
arguments, the court finds that deferring ruling on the 
sufficiency of the allegations is preferred in light of the 
more liberal standards applicable to motions to amend and 
the fact that the parties’ arguments are better developed 
through a motion to dismiss. Nonetheless, because the 
purpose of amendment here is to properly identify 
Magallon’s actual employer, the court does not find 
amendment to be futile. Finally, Magallon has not yet 
amended, which also weighs in her favor. In sum, the 
above factors each weigh in Magallon’s favor, and, 
therefore, the court concludes that amendment is proper.
 
Accordingly, the court recommends that Magallon’s 
motion for leave to file an amended complaint (ECF No. 
14) be granted. However, Magallon should remove her 
punitive damages claims against MGGH, as they are 
futile. Further, the court recommends that Mineral County 
be dismissed from this action.
 

IV. CONCLUSION
Based on the foregoing, the court recommends that 
Magallon’s motion to amend (ECF No. 14) be granted 
and defendant Mineral County be dismissed. The parties 
are advised:
 
*3 1. Pursuant to 28 U.S.C. § 636(b)(1)(C) and Rule IB 
3-2 of the Local Rules of Practice, the parties may file 
specific written objections to this report and 
recommendation within fourteen days of receipt. These 
objections should be entitled “Objections to Magistrate 
Judge’s Report and Recommendation” and should be 
accompanied by points and authorities for consideration 
by the District Court.
 
2. This report and recommendation is not an appealable 
order and any notice of appeal pursuant to Fed. R. App. P. 
4(a)(1) should not be filed until entry of the District 
Court’s judgment.
 

V. RECOMMENDATION
IT IS THEREFORE RECOMMENDED that 
Magallon’s motion to amend (ECF No. 14) be 
GRANTED;
 
IT IS FURTHER RECOMMENDED that Magallon 
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FILE an amended complaint removing her punitive 
damages claims against MGGH, consistent with the 
above, within seven (7) days of the entry of an order on 
this Report and Recommendation; and
 
IT IS FURTHER RECOMMENDED that defendant 

Mineral County be DISMISSED from this action.
 

All Citations

Slip Copy, 2020 WL 1539356

Footnotes

1 This Report and Recommendation is made to the Honorable Miranda M. Du, United States District Judge. The action was referred 
to the undersigned Magistrate Judge pursuant to 28 U.S.C. § 636(b)(1)(B) and the Local Rules of Practice IB 1-4.

2 The supplement to the motion to amend is a clean version of the proposed First Amended Complaint, filed in compliance with 
Local Rule 15-1.

3 The court notes that Magallon initially failed to follow Local Rule 15-1 as she filed a red-lined version of her amended complaint. 
(See ECF No. 14-1.) However, the court allowed Magallon to file a clean version of her proposed amended complaint as a 
supplement. (See ECF No. 29.) Thus, the court finds that the supplement filed by Magallon (ECF No. 30) satisfies the requirements 
of Local Rule 15-1.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Ackermann, Ackermann and Tilajef PC, Los Angeles, 
CA, Matthew R. Berry, Pro Hac Vice, Ian M. Gore, Pro 
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Godfrey LLP, Seattle, WA, for Plaintiffs.
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Timothy L. Frey, Pro Hac Vice, Christopher J. Merrick, 
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Gardner, Pro Hac Vice, McGuireWoods LLP, Charolotte, 
NC, Mario R Cardona, Manatt Phelps and Phillips LLP, 
Costa Mesa, CA, Jeffrey K. Riffer, Elkins Kalt Weintraub 

Reuben Gartside LLP, Amy E Beverlin, Matthew Charles 
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Defendants.

ORDER RE: MOTION FOR LEAVE TO FILE 
FOURTH AMENDED COMPLAINT

Fernando M. Olguin, United States District Judge

*1 Having reviewed and considered the briefing filed with 
respect to plaintiffs’ Motion for Leave to File a Fourth 
Amended Complaint, (Dkt. 213, “Motion”), the court 
concludes that oral argument is not necessary to resolve 
the Motion, see Fed. R. Civ. P. 78; Local Rule 7-15; 
Willis v. Pac. Mar. Ass’n, 244 F.3d 675, 684 n. 2 (9th Cir. 
2001), and concludes as follows.
 
After a complaint has been amended or a responsive 
pleading has been served, the Federal Rules of Civil 
Procedure provide that “[t]he court should freely give 
leave [to amend] when justice so requires.” Fed. R. Civ. 
P. 15(a)(2). The Ninth Circuit requires that this policy 
favoring amendment be applied with “extreme liberality.” 
Owens v. Kaiser Found. Health Plan, Inc., 244 F.3d 708, 
712 (9th Cir. 2001); Morongo Band of Mission Indians v. 
Rose, 893 F.2d 1074, 1079 (9th Cir. 1990). The Ninth 
Circuit “differentiate[s] between pleadings attempting to 
amend claims [and] those seeking to amend parties,” 
however, and Rule 15 is construed less liberally when 
new parties are proposed. See Union Pac. R.R. Co. v. 
Nev. Power Co., 950 F.2d 1429, 1432 (9th Cir. 1991) 
(emphasis omitted). “Five factors are taken into account 
to assess the propriety of a motion for leave to amend: 
bad faith, undue delay, prejudice to the opposing party, 
futility of amendment, and whether the plaintiff has 
previously amended the complaint.” Johnson v. Buckley, 
356 F.3d 1067, 1077 (9th Cir. 2004).
 
Here, plaintiffs seek leave to file a Fourth Amended 
Complaint (“4AC”) that (1) adds three new defendants 
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and (2) expands the definition of the class. (See Dkt. 
213-1, Memorandum of Points and Authorities in Support 
of in Support of Plaintiffs’ Motion for Leave to File 
Fourth Amended Complaint (“Memo”) at 1; Dkt. 213-2, 
Declaration of Robert Wasserman in Support of Motion 
for Leave to File Fourth Amended Complaint 
(“Wasserman Decl.”), Exh. B). Specifically, plaintiffs 
seek to press their claims against the following additional 
defendants: (1) Covenant Transport, Inc. (“Covenant”); 
(2) Paschall Truck Lines, Inc. (“Paschall”); and (3) 
Stevens Transport, Inc. (“Stevens”). (See id.). 
Additionally, plaintiffs seek to “expand the class [from a 
California-wide class] to a nationwide class for the 
purposes of the Sherman Act claims[.]” (Dkt. 213-1, 
Memo at 2; Dkt. 213-2, Wasserman Decl., Exh. B at ECF 
2703).
 
Of the five factors the court takes into account when 
assessing a motion for leave to amend, the parties contest 
only two: (1) undue delay and (2) prejudice to the 
opposing party. (See Dkt. 215, Defendants’ Memorandum 
of Points and Authorities in Opposition to Plaintiffs’ 
Motion for Leave to File a Fourth Amended Complaint 
(“Opp.”) at 4-15; Dkt. 216, Reply in Support of Plaintiffs’ 
Motion for Leave to File Fourth Amended Complaint 
(“Reply”) at 1). With respect to undue delay, defendants 
contend that plaintiffs knew about the national truck 
driver shortage long before they sought leave to file the 
4AC; in defendants’ view, the time between plaintiffs’ 
discovery of the nationwide truck driver shortage and the 
request to file the 4AC constitutes undue delay. (See Dkt. 
215, Opp. at 5). But plaintiffs explain that their 
knowledge of the national truck driver shortage does not 
equate to knowledge of the nationwide conspiracy; they 
claim they obtained sufficient evidence to allege a 
nationwide conspiracy only recently. (See Dkt. 216, 
Reply at 8-9) (“Plaintiffs have never contended that the 
[truck driver shortage] is a basis for expansion of the 
putative class. While the driver shortage is nationwide, 
Plaintiffs’ amendment is based on Defendants’ document 
productions, which demonstrate the conspiracy is 
nationwide.”) (emphasis in original). The national truck 
driver shortage did not provide a sufficient basis for 
plaintiffs to allege a nationwide conspiracy. (See id.). 
Information contained in documents defendants produced 
in 2020 did, however. (See id. at 1). For example, during 
discovery, plaintiffs learned of a cease-and-desist letter 
Paschall and Stevens sent to competitors warning them 
that the companies would bring a lawsuit if the 
competitors hired “under contract drivers.” (See id.). 
Plaintiffs sought to amend their complaint shortly after 
learning of this letter. (See id.). Therefore, plaintiffs 
contend that any “delay” between learning of the 
conspiracy and requesting leave to file the 4AC was 

minimal.
 
*2 Defendants’ contention that undue delay is present 
here is undermined by another fact: plaintiffs have not 
missed any deadline for amending pleadings. The court 
has not set any deadline for amending pleadings. (See, 
generally, Dkt. 178, Court’s Order of August 5, 2019). 
The parties proposed a deadline – which the court hereby 
adopts – of February 17, 2020, for amending pleadings or 
adding parties. (See Dkt. 160, Joint Rule 26(f) Report at 
4). Plaintiffs filed the instant Motion on February 14, 
2020, three days prior to the parties’ agreed-upon 
deadline. Given these facts, the court cannot conclude that 
undue delay is present here. In any event, “[d]elay alone 
does not provide sufficient grounds for denying leave to 
amend[.]” Hurn v. Retirement Fund Trust of Heating & 
Piping Indus. of S. Cal., 648 F.2d 1252, 1255 (9th Cir. 
1981). Finally, defendants will not suffer prejudice 
sufficient to justify denying plaintiffs’ Motion. The thrust 
of defendants’ prejudice argument is that the proposed 
geographic expansion of the class and the addition of 
three defendants would (1) expand the scope of discovery 
and (2) delay the litigation by postponing existing 
deadlines while the new parties conduct discovery. (See 
Dkt. 215, Opp. at 8-11, 14-15). Defendants argue that 
they are prejudiced because discovery is well underway 
and “this case is no longer in its early stages.” (See id. at 
8). The court disagrees. The discovery cut-off is months 
away, (see Dkt. 178, Court’s Order of August 5, 2019 at 
1) (setting the class certification discovery cut-off for 
September 18, 2020); the parties still have time to conduct 
any discovery necessitated by the 4AC. See Shagrow v. 
Telecom Tech. Co., Ltd. v. Gentec Enters., Inc., 2014 WL 
12695568, *2 (C.D. Cal. 2014) (“While the addition of 
the interference claims may expand the scope of 
discovery, three months still remain to conduct such 
discovery.”). Defendants also note that the expansion of 
the class and the addition of new defendants will expand 
the scope of discovery and increase the cost burden on the 
parties. (See Dkt. 215, Opp. at 9-11, 14-15). But 
expanded discovery does not constitute the type of 
prejudice that requires courts to deny motions to file an 
amended complaint. See, e.g., Sater v. Chrysler Grp., 
LLC, 2014 WL 11412674, *6 (C.D. Cal. 2014) 
(“Prejudice, however, encompasses more than 
run-of-the-mill litigation costs.”); Rieve v. Coventry 
Health Care, Inc., 2012 WL 929737, *3 (C.D. Cal. 2012) 
(“The mere fact that amendment will necessitate some 
amount of additional discovery is not, in itself, a per se 
reason to deny the motion to amend.”). Finally, 
defendants’ contention that they will suffer prejudice as a 
result of postponed deadlines is only hypothetical at this 
stage because no deadlines are imminent. (See Dkt. 178, 
Court’s Order of August 5, 2019). In light of the 
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foregoing and the Ninth Circuit’s liberal standard for 
amendment, the court will grant plaintiffs’ Motion and 
allow them to file the 4AC.
 
This Order is not intended for publication. Nor is it 
intended to be included in or submitted to any online 
service such as Westlaw or Lexis.
 
Based on the foregoing, IT IS ORDERED THAT:

1. Plaintiffs’ Motion (Document No. 213) is granted.

2. Plaintiffs shall, no later than two court days from the 
filing of this Order, file their Fourth Amended 
Complaint in compliance with Local Rule 3-2.

3. Defendants shall file their Answer to the Fourth 
Amended Complaint or a motion pursuant to Fed. R. 
Civ. P. 12 no later than May 14, 2020.

4. In the event defendants wish to file a motion to 
dismiss, then counsel for the parties shall meet and 
confer telephonically or in person at an agreed upon 
location within the Central District of California to 
discuss defendants’ motion to dismiss. Defendants’ 
motion must include copies of all meet and confer 
letters as well as a declaration that sets forth, in detail, 
the entire meet and confer process (i.e., when and 
where it took place, how long it lasted and the position 
of each attorney with respect to each disputed issue that 
will be the subject of the motion). Failure to include 
such a declaration will result in the motion being 
denied.

 

All Citations

Slip Copy, 2020 WL 8994104
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Proceedings: [IN CHAMBERS] Order Regarding 
Motion to Dismiss Thirteenth Cause of Action of the 
Third Amended Complaint

The Honorable James V. Selna, U.S. District Court Judge

*1 Defendant Apple Inc. (“Apple”) filed a motion to 
dismiss the thirteenth cause of action, alleging trade secret 
misappropriation, in the third amended complaint 
(“TAC”) of Plaintiffs Masimo Corporation (“Masimo”) 
and Cercacor Laboratories, Inc. (“Cercacor”) (collectively 
– “Plaintiffs”). MTD, ECF No. 241. Plaintiffs filed an 
opposition. Opp’n, ECF No. 247-1. Apple filed a 

response. Reply, ECF No. 252-1. Apple also filed a 
request for judicial notice. RJN, ECF No. ECF 238-3. 
Plaintiffs did not file an opposition to the RJN. Plaintiffs 
subsequently filed a request for oral argument. ROA, ECF 
No. 262-1.
 
For the following reasons, the Court GRANTS IN PART 
AND DENIES IN PART the motion.
 

I. Background

The background of this case is well known to the parties 
and is only recited here to the extent necessary to frame 
the discussion below. This case concerns technology for 
monitoring physiological parameters, such as pulse rate. 
See TAC, ECF No. 233, ¶¶ 9-16. In 2014, Apple recruited 
Marcelo Lamego, who was the Chief Technical Officer of 
Cercacor and a Research Scientist at Masimo. Id. ¶ 21, 24. 
Lamego had access to “highly confidential technical 
information,” “was taught about the keys to effective 
non-invasive monitoring,” and “learned guarded secrets 
regarding Plaintiffs’ mobile medical products.” Id. ¶ 22. 
Plaintiffs’ thirteenth cause of action, for trade secret 
misappropriation under the California Uniform Trade 
Secrets Act (“CUTSA”), alleges that Apple 
misappropriated Plaintiffs’ confidential information from 
former employees who left Plaintiffs to work for Apple, 
including Lamego. Id. ¶ 223-52.
 
The trade secrets that Plaintiffs allege Apple 
misappropriated “include, but are not limited to, 
Plaintiffs’ technical information, sales and marketing 
information, and other business information relating to 
non-invasive monitoring of physiological parameters and 
products to perform such monitoring.” Id. ¶ 39. Plaintiffs 
allege that “Apple misappropriated at least the following 
specific trade secrets”: [redacted]
 
On June 25, 2020, the Court dismissed Plaintiffs’ claim of 
trade secret misappropriation in its First Amended 
Complaint (“FAC”) for Plaintiffs failing to plead its trade 
secrets “in a manner that gives Apple fair notice of the 
claim.” FAC Order, ECF No. 60, at 8. Plaintiffs 
subsequently filed the SAC at issue in this case. SAC, 
ECF No. 89-1. On October 13, 2020, the Court dismissed 
the same claim on the same basis. SAC Order, ECF No. 
219, at 7. Plaintiffs filed their TAC on November 13. 
TAC.
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II. Legal Standard

Under Rule 12(b)(6), a defendant may move to dismiss 
for failure to state a claim upon which relief can be 
granted. A plaintiff must state “enough facts to state a 
claim to relief that is plausible on its face.” Bell Atlantic 
Corp. v. Twombly, 550 U.S. 544, 570 (2007). A claim has 
“facial plausibility” if the plaintiff pleads facts that 
“allow[ ] the court to draw the reasonable inference that 
the defendant is liable for the misconduct alleged.” 
Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).
 
*2 In resolving a 12(b)(6) motion under Twombly, the 
Court must follow a two-pronged approach. First, the 
Court must accept all well-pleaded factual allegations as 
true, but “[t]hreadbare recitals of the elements of a cause 
of action, supported by mere conclusory statements, do 
not suffice.” Iqbal, 556 U.S. at 678. Nor must the Court “ 
‘accept as true a legal conclusion couched as a factual 
allegation.’ ” Id. at 678-80 (quoting Twombly, 550 U.S. at 
555). Second, assuming the veracity of well-pleaded 
factual allegations, the Court must “determine whether 
they plausibly give rise to an entitlement to relief.” Id. at 
679. This determination is context-specific, requiring the 
Court to draw on its experience and common sense, but 
there is no plausibility “where the well-pleaded facts do 
not permit the court to infer more than the mere 
possibility of misconduct.” Id.
 

III. Discussion

A. Request for Judicial Notice
Because factual challenges have no bearing under Rule 
12(b)(6), generally, the Court may not consider material 
beyond the pleadings in ruling on a motion to dismiss. 
Lee v. City of Los Angeles, 250 F.3d 668, 688 (9th Cir. 
2001), overruled on other grounds, Galbraith v. County of 
Santa Clara, 307 F.3d 1119, 1125 (9th Cir. 2002). There 
are, however, three exceptions to this rule that do not 
demand converting the motion to dismiss into one for 
summary judgment. Lee, 250 F.3d at 688. First, pursuant 
to Federal Rule of Evidence 201, the Court may take 
judicial notice of matters of public record, but it “cannot 
take judicial notice of disputed facts contained in such 
public records.” Khoja v. Orexigen Therapeutics, Inc., 
899 F.3d 988, 999 (9th Cir. 2018), cert. denied sub nom. 
Hagan v. Khoja, 139 S. Ct. 2615 (2019) (citing Lee, 250 
F.3d at 689); see Fed. R. Evid. 201(b). Second, the Court 
also may take judicial notice of documents attached to or 

“properly submitted as part of the complaint.” Lee, 250 
F.3d at 688. Third, if the documents are “not physically 
attached to the complaint,” they may still be considered if 
the documents’ “authenticity ... is not contested” and the 
documents are necessarily relied upon by the complaint. 
Id.; United States v. Corinthian Colleges, 655 F.3d 984, 
998–99 (9th Cir. 2011). “However, if the document 
merely creates a defense to the well-pled allegations in 
the complaint, then that document did not necessarily 
form the basis of the complaint” and cannot be 
incorporated by reference. Khoja, 899 F.3d at 1002.
 
Apple requests that the Court take judicial notice of 22 
separate documents. RJN at 1-5. The Court will take 
judicial notice of Exhibits 1, 2, 5, 7-12, and 14-16, as well 
as ECF Nos. 28-28, 28-29, 28-30, and 38-6 because each 
of these documents is a document filed by or with the 
United States Patent and Trademark Office (“USPTO”) 
and publicly available through databases. See RJN at 5-6 
(citing Threshold Enterprises Ltd. v. Pressed Juicery, Inc., 
445 F. Supp. 3d 139, 145 (N.D. Cal. 2020) (“Materials in 
the online files of the USPTO and other matters of public 
record are proper subjects of judicial notice.”)).
 
The Court also takes notice of Exhibits 3, the abstract of 
an article published in a scientific journal; 6, a press 
release on Masimo’s website; and 13, a public document 
on the USPTO website, because each is a matter of public 
record. The Court does not, however, take judicial notice 
of any disputed facts within those documents. See Khoja, 
899 F.3d at 999. The Court takes notice of Exhibit 17 and 
ECF 38-5 because each of those documents is relied on by 
the TAC. See TAC ¶¶ 44 (citing MASA00080451, the 
label given in discovery to Exhibit 17) and 229 
(mentioning “a letter dated January 24, 2014, from 
Plaintiffs,” which is ECF 38-5).
 
The Court declines to take judicial notice of Exhibit 4, a 
Wikipedia page for [redacted] however. There is no 
exception that allows a Court to take judicial notice of any 
fact found on the Internet. While Courts may sometimes 
take judicial notice of documents accessible on the 
Internet, that does not extend to Wikipedia pages, which 
can be freely edited by whoever has an Internet 
connection.
 

B. Trade Secret Misappropriation
*3 To prove a prima facie case of trade secret 
misappropriation, the CUTSA “requires the plaintiff to 
demonstrate: (1) the plaintiff owned a trade secret, (2) the 
defendant acquired, disclosed, or used the plaintiff’s trade 
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secret through improper means, and (3) the defendant’s 
actions damaged the plaintiff.” CytoDyn of New Mexico, 
Inc. v. Amerimmune Pharm., Inc., 160 Cal. App. 4th 288, 
297 (Cal. Ct. App. 2008) (citing Sargent Fletcher, Inc. v. 
Able Corp., 110 Cal. App. 4th 1658, 1665 (Cal. Ct. App. 
2003)). See also Cal. Civ. Code § 3426.1.
 

1. Ownership of a Trade Secret

“To adequately allege the existence of a trade secret, the 
plaintiff must describe the trade secret with sufficient 
particularity to separate it from matters of general 
knowledge in the trade or of special knowledge of those 
persons who are skilled in the trade, and to permit the 
defendant to ascertain at least the boundaries within 
which the secret lies.” Acrisure of California, LLC v. 
SoCal Commercial Insurance Services, 2019 WL 
4137618, at *3 (C.D. Cal. Mar. 27, 2019) (emphasis 
added) (internal citation and quotation marks omitted). 
Although the plaintiff need not define every minute detail, 
“[t]he Ninth Circuit has rejected the use of ‘catchall’ 
language, holding that such language is insufficiently 
specific ‘because it does not clearly refer to tangible trade 
secret material.” Id. (internal citation and quotation marks 
omitted). The pleadings “must have enough specificity to 
provide both the Court and defendants with notice of the 
boundaries of this case.” Citcon USA, LLC v. RiverPay 
Inc., 2018 WL 6813211, at *4 (N.D. Cal. Dec. 27, 2018) 
(internal citation omitted). A “laundry list of items ... does 
not meaningfully define the trade secrets at issue.” 
Invisible Dot, Inc. v. DeDecker, 2019 WL 1718621, at *5 
(C.D. Cal. Feb. 6, 2019).
 
The Court notes that Plaintiffs have made several relevant 
changes to their trade secret allegations from the SAC. 
First, what used to be paragraph 39 has been deleted. See 
SAC ¶ 39. Second, the phrase “at least” has been removed 
from what used to be paragraph 40, which is now 
paragraph 39. TAC ¶ 39. Third, the word “including” no 
longer precedes each trade secret. Id. ¶¶ 40-45. Fourth, 
the term “Confidential Information” was defined to 
include the trade secrets listed in paragraphs 40 through 
45. Id. ¶ 46. Finally, the word “appropriateness” was 
added to the final subparagraph of paragraphs 40 through 
45 so that the TAC alleges that the “value, importance, 
and appropriateness” of the trade secrets alleged in the 
other subparagraphs are themselves a trade secret. Id. ¶¶ 
40-45.
 
Apple makes several arguments for why these changes 
still are insufficient, each of which the Court addresses in 
turn.

 

a. Non-Exhaustive List of Trade Secrets

First, Apple makes several arguments for why it believes 
that Plaintiffs are alleging a non-exhaustive list of trade 
secrets. Mot. at 3-5. For example, “[f]or each and every 
alleged category of trade secrets, Plaintiffs now claim as a 
secret the ... ‘value, importance, and appropriateness’ of 
each alleged secret in the entire category.” Id. at 3-4. 
Apple argues that this amounts to using “catchall” 
language that fails to describe the secret with sufficient 
particularity. Id. But Plaintiffs are referring to the “value, 
importance, and appropriateness” of a set list of trade 
secrets. The scope of this phrase is necessary 
circumscribed by the preceding lists of trade secrets, 
meaning that it cannot be later used as a means for 
claiming trade secrets about which Apple does not have 
notice. See Opp’n at 4-5.
 
*4 Apple next argues that Plaintiffs’ use of the words “at 
least” suggests that their list of trade secrets is not 
exhaustive. Mot. at 4; Reply at 13-14. But Plaintiffs are 
not using the word “at least” in a way that leaves them 
room to assert new trade secrets later. Apple only points 
to instances where Plaintiffs use the phrase “at least one 
of the following,” a phrase that in fact suggests selection 
of one or more items from a closed list. See TAC ¶¶ 43 
(Nos. 4-5).1

 
Apple also contends that Plaintiffs use the term 
“Confidential Information” in a way that would allow 
them to smuggle into the case what is broadly defined as 
“confidential information” in Lamego’s Employee 
Confidentiality Agreement. Mot. at 4-5. But the TAC 
clearly defines “Confidential Information,” with capital 
letters, as the trade secrets mentioned in paragraphs 40 to 
45. This is unambiguous and does not allow for Plaintiffs 
to import the definition of confidential information in 
Lamego’s Employee Confidentiality Agreement.
 

b. Distinction from Generally Known Information

Second, Apple contends that Plaintiffs do not describe 
some of their trade secrets in a way that allows for them 
to be distinguished from information generally known in 
the trade. Mot. at 5-11. As stated earlier, “[t]o adequately 
allege the existence of a trade secret, the plaintiff must 
describe the trade secret with sufficient particularity to 
separate it from matters of general knowledge in the trade 
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or of special knowledge of those persons who are skilled 
in the trade, and to permit the defendant to ascertain at 
least the boundaries within which the secret lies.” 
Acrisure, 2019 WL 4137618, at *3 (internal citation and 
quotation marks omitted). The Court clarifies that this 
standard does not mean that failure to describe one trade 
secret with sufficient particularity to separate it from 
matters of general knowledge will lead to dismissal of a 
misappropriation claim with respect to all trade secrets. 
So long as a single trade secret is alleged in a way that 
separates it from matters of general knowledge of the 
trade, then the defendant will have notice of the existence 
of that trade secret and the misappropriation claim against 
it for that trade secret. The scope of discovery can 
consequently be appropriately tailored, and the defendant 
will be capable of forming “complete and well-reasoned 
defenses” as to the misappropriation of that trade secret. 
See Altavion, Inc. v. Konica Minolta Systems Laboratory, 
Inc., 226 Cal. App. 4th 26, 44 (2014). As such, the failure 
to describe one trade secret with sufficient particularity 
properly leads to the dismissal of the misappropriation 
claim with respect to that trade secret alone.2

 
*5 Moreover, to the extent that a defendant believes that 
an alleged trade secret is already disclosed by patents, see 
Mot. at 5-7, the appropriate time to raise such an 
argument is during summary judgment. “Whether the 
alleged trade secrets are actually generally known to the 
public is a question of fact and beyond the scope of a 
motion to dismiss.” MACOM Technology Solutions Inc. 
v. Litrinium, Inc., 2019 WL 4282906, at *7 (C.D. Cal. 
June 3, 2019) (citing Nelson Bros. Professional Real 
Estate LLC v. Jaussi, 2017 WL 8220703, at *5 (C.D. Cal. 
Mar. 23, 2017)). Such an approach is consistent with the 
maxim that when deciding a motion to dismiss, the Court 
must assume all well-pleaded facts to be true. See Iqbal, 
556 U.S. at 678. It also allows discovery’s “iterative 
process[,] where requests between parties lead to a refined 
and sufficiently particularized trade secret identification,” 
to run its course. InteliClear, LLC v. ETC Global 
Holdings, Inc., 978 F.3d 653, 662 (9th Cir. 2020). The 
Court therefore declines to dismiss Plaintiffs’ 
misappropriation claim with respect to any of alleged 
trade secrets because of prior disclosure in patents. See 
Mot. at 5-7. See Macrom, 2019 WL 4282906, at *7 
(“[T]he Court will not undertake a summary 
judgment-like review of the patents at issue in comparison 
to the alleged trade secret information to determine 
whether information has been made public, particularly at 
the pleading stage where all inferences are to be drawn in 
Plaintiffs’ favor.”).
 
As such, the Court instead turns to Apple’s other 
arguments that certain alleged trade secrets are not 

sufficiently distinguished from generally known 
information. Most of Apple’s arguments boil down to 
criticisms that the allegations do not specify how to 
achieve the stated trade secrets.3 But merely saying that a 
trade secret is not sufficiently detailed is not sufficient to 
justify dismissal. As the Ninth Circuit has acknowledged, 
“plaintiffs in trade secret actions may have commercially 
valid reasons to avoid being overly specific at the outset 
in defining their intellectual property.” InteliClear, 978 
F.3d at 662. Trade secret identification is naturally refined 
during discovery, and so trade secrets do not have to be 
described in minute detail to survive a motion to dismiss. 
Id.; Acrisure, 2019 WL 4137618, at *3 (“The plaintiff 
need not, however, ‘define every minute detail of its 
claimed trade secret at the outset of the litigation.’ ” 
(quoting Advanced Modular Sputtering, Inc. v. Superior 
Court, 132 Cal. App. 4th 826, 835 (2005)). Nor does the 
Court consider the trade secrets that Plaintiffs have 
alleged to be merely general “types of information” as 
Apple suggests. See Reply at 5 (citing Vendavo, Inc. v. 
Price f(x) AG, 2018 WL 1456697, at *4 (N.D. Cal. Mar. 
23, 2018)). The Court therefore rejects these criticisms as 
a sufficient basis for dismissal.
 
Apple next makes arguments specific to individual trade 
secrets in the TAC. [redacted] Mot. at 6. But Apple does 
not provide any facts to support this assertion that the 
trade secret is so broadly known. Here, again, the 
Plaintiffs have adequately disclosed the boundaries.
 
Next, Apple contends that the business and marketing 
plans and strategies trade secrets does not include 
“allegations explaining how to implement these ideas or 
identifying how these alleged strategies are any different 
from those generally known in the physiological 
monitoring device industry.” Mot. at 8-9. The Court does 
not agree. Although Apple asserts that Plaintiffs’ business 
and marketing plans and strategies are not trade secrets 
because “Plaintiffs’ product sales’ locations and dates are 
publicly available,” Id. at 9, the Court fails to see why that 
is sufficient to justify dismissal of trade secrets that relate 
to far more than where and when its products are sold. 
See TAC ¶ 43.1.
 
The Court also rejects Apple’s argument that [redacted] 
Id. ¶ 43.5 (emphasis added); see Mot. at 9. This secret 
instead is tied to the [redacted] TAC ¶ 43.1. Rather than 
summarizing the job of any medical professional, 
[redacted]
 
Apple then turns its attention to [redacted] does not 
distinguish public information from what is secret. Mot at 
10. The Court concludes that Apple is holding Plaintiffs 
to too high of a bar. A compilation can be a trade secret, 
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Altavion, 226 Cal. App. 4th at 47, and the trade secret is 
alleged with sufficient specificity for discovery’s 
“iterative process[,] where requests between parties lead 
to a refined and sufficiently particularized trade secret 
identification,” to run its course. InteliClear, 978 F.3d at 
662. As noted previously, the Plaintiffs need not define in 
minute detail every contour of the trade secret to survive a 
motion to dismiss. Acrisure, 2019 WL 4137618, at *3.
 
*6 On the other hand, the Court agrees with Apple that 
[redacted] Although Plaintiffs dismiss this argument as an 
improper attack on the merits, Plaintiffs provide no 
reasoning for this proposition where, as here, the 
information is facially public. See Opp’n at 15-16. As the 
trade secrets relating to interacting with hospitals set forth 
in paragraphs 44.3 through 44.7 are dependent on the 
secret listed in paragraph 44.2, which the Court finds to 
be unprotectable, the Court DISMISSES the trade secrets 
in paragraphs 44.2 through 44.7.
 
Lastly, Apple argues that Plaintiffs need to have specified 
which trade secrets were owned by Masimo and which 
were owned by Cercacor. Mot. at 11. But Apple has cited 
to no law requiring that plaintiffs suing together specify 
which of them owns a particular trade secret. The only 
case that Apple does cite is one in which there was an 
individual plaintiff who did not allege ownership of the 
trade secrets at issue. California Police Activities League 
v. California Police Youth Charities, Inc., 2009 WL 
537091, at *2 (N.D. Cal. Mar. 3, 2009). As such, the 
Court rejects this basis for dismissing Plaintiffs’ trade 
secrets.
 

c. Efforts to Maintain Secrecy

The Court now turns to Apple’s arguments that Plaintiffs 
have failed to allege that they took reasonable steps to 
maintain the secrecy of their trade secrets. Mot. at 12-15. 
Under the California Uniform Trade Secrets Act, a trade 
secret must be “the subject of efforts that are reasonable 
under the circumstances to maintain its secrecy.” Cal. 
Civ. Code § 3426.1(d). Apple argues, in essence, that 
Plaintiffs forfeited their rights to their alleged trade 
secrets by not promptly objecting to Apple’s disclosure of 
Plaintiffs’ trade secrets. See Reply at 18 (“Plaintiffs do 
not allege they took corrective action or objected to any 
breach in their confidential relationship with Lamego.”); 
Mot. at 14 (Plaintiffs “never approached Apple nor 
warned against future publications.”).
 
The Court disagrees that this is a basis for dismissal. The 
parties mainly argue about the applicability of HiRel 

Connectors, Inc. v. Department of Defense of the United 
States, 2005 WL 4958547 (C.D. Cal. Jan. 4, 2005). See 
Opp’n at 17-18; Reply at 18-19. As relevant, that case 
rejected the argument that equated “filing a ‘timely’ suit 
against a known misappropriator with taking ‘reasonable’ 
efforts to protect trade secrets as against the rest of the 
world.” HiRel, 2005 WL 4958547, at *5 (emphasis 
added). The HiRel court’s conclusion is sound; if the 
owner of a trade secret allows for one party to publish its 
trade secrets to the world, and the owner takes no 
reasonable efforts to counteract that misappropriation, the 
information can hardly be considered “secret” when other 
parties subsequently appropriate it. But this does not 
mean that a suit filed within the statute of limitations 
against a known misappropriator, alleged in this case to 
be Apple, must be dropped if the owner does not take 
immediate action against that misappropriator. Cf. id. at 
*6 (“While California law certainly provides Plaintiff 
with a three year period within which to file suit, this 
Court finds that merely filing suit against the alleged 
wrongdoer does not constitute “reasonable efforts” to 
protect the trade secrets against others who might be 
interested in obtaining those secrets.”). Nor can Apple 
draw a line between itself and Lamego because Lamego 
was an employee of Apple when he is alleged of having 
publicly published Plaintiffs’ trade secrets. HiRel 
therefore does not provide a basis for dismissal.
 

2. Remaining Elements of Misappropriation

*7 Apple finally makes a series of arguments for why 
Plaintiffs have failed to allege the elements of a trade 
secret misappropriation claim. The Court addresses them 
in turn.
 

a. Knowledge

To plead a claim for trade secret misappropriation, a 
plaintiff must “allege facts that tend to exclude general 
knowledge or innocuous (i.e., competitive marketplace) 
explanations.” CleanFish, LLC v. Sims, 2020 WL 
1274991, at *11 (N.D. Cal. Mar. 17, 2020). In 
determining whether the TAC’s allegations are sufficient 
to allege knowledge, the Court must consider the entire 
sequence of events in context, and not the individual 
allegations in isolation. See Soo Park v. Thompson, 851 
F.3d 910, 929 n.22 (9th Cir. 2017). “Plaintiffs allege 
Apple (1) met with Plaintiffs because it desired Plaintiffs’ 
technology, (2) systematically recruited Plaintiffs’ 
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employees, including Masimo’s Chief Medical Officer 
and Cercacor’s CEO, when discussions broke down, (3) 
obtained extensive patent disclosures from Lamego in the 
short time he worked at Apple, and (4) selectively 
requested non-publication of Lamego applications 
containing Plaintiffs’ trade secrets.” Opp’n at 19 (citing 
TAC ¶¶ 19-24, 229, 248). Plaintiffs also allege that they 
sent Apple a letter on January 24, 2014, notifying the 
company that Lamego possessed Plaintiffs’ confidential 
information. TAC ¶ 23.
 
Apple makes a series of arguments criticizing Plaintiffs’ 
allegations of knowledge. See Mot. at 15-20. But Apple 
attacks these allegations in isolation and does not consider 
the entire sequence of events in context. See id. Indeed, 
the Court considers these allegations taken together to be 
sufficient to tend to exclude innocuous explanations. The 
allegations suggest that Apple had a demonstrated interest 
in Plaintiffs’ technology, quickly obtained patentable 
information in Plaintiffs’ field from Plaintiffs’ former 
employees known to have confidential information 
shortly after negotiations with Plaintiffs broke down, and 
then requested non-publication such that Plaintiffs did not 
promptly have notice of the information Apple was 
patenting.
 
At their core, Apple’s arguments assert that Plaintiffs 
have failed to allege that Apple hired employees because 
of their knowledge of specific trade secrets owned by 
Plaintiffs.4 But Plaintiffs’ need not allege that Apple had 
knowledge that the specific information Lamego and 
O’Reilly used was Plaintiffs’ trade secret. To impose such 
a requirement would in effect place a burden on a trade 
secret owner to disclose its trade secrets to protect them, a 
course of action that would be contrary to the mandate 
that owners make reasonable efforts to maintain their 
secrecy. See supra Section III.B.1.c.
 
*8 Apple then argues that dismissal is appropriate because 
Plaintiffs are relying on a theory of inevitable disclosure. 
Mot. at 17-18. But, Apple’s primary case, Hooked Media 
Group, Inc. v. Apple Inc., 5 Cal. App. 5th 323 (Cal. Ct. 
App. 2020), is inapposite because that case was on 
summary judgment. Id. at 329. Moreover, Plaintiffs are 
not relying on the doctrine of inevitable disclosure for 
their misappropriation claim does not rest on the idea that 
Lamego and O’Reilly inevitably used trade secrets gained 
in the course of their employment with Plaintiffs while 
employed by Apple. See Whyte v. Schlage Lock Co., 101 
Cal. App. 4th 1443, 1458-59 (Cal. Ct. App. 2002) (“The 
doctrine’s justification is that unless the employee has an 
uncanny ability to compartmentalize information the 
employee will necessarily rely—consciously or 
subconsciously—upon knowledge of the former 

employer’s trade secrets in performing his or her new job 
duties.” (citation omitted)). Rather, Plaintiffs contend that 
trade secret information was further specifically disclosed 
to the public as part of patent applications.
 
The Court therefore rejects this basis for dismissal.
 

b. Acquired, Used, or Disclosed Trade Secrets

“[T]here is no requirement that” a plaintiff “plead exactly 
how [d]efendants improperly obtained or used the alleged 
trade secret.” Metricolor LLC v. L’Oreal S.A., 2020 WL 
3802942, at *11 n.7 (C.D. Cal. July 7, 2020) (citing 
Autodesk, Inc. v. ZWCAD Software, Inc., 2015 WL 
2265479, at *6 (N.D. Cal. May 13, 2015)). “That is 
because, at the pleading stage, ‘discovery has not yet 
commenced,’ and ‘it would be unreasonable to require a 
plaintiff to demonstrate the precise ways in which 
[d]efendants have used their trade secrets, given that 
[d]efendants are the only ones who possess such 
information.” ’ Id. (citing Autodesk, 2015 WL 2265479, 
at *6). Rather, Plaintiffs merely must plausibly allege that 
Apple misappropriated Plaintiffs’ trade secrets. Iqbal, 556 
U.S. 662, 678. Plaintiffs have done this.
 
Most of Apple’s arguments that Plaintiffs have failed to 
state a claim for misappropriation fail. First, Apple 
acknowledges that Plaintiffs have identified “portions of 
three issued patents that purportedly include some alleged 
secrets. Mot. at 20-21 (citing TAC ¶¶ 233, 239), which is 
sufficient to state a claim.5 Second, misappropriation of 
[redacted] is properly alleged because similarities 
between Apple’s products and Plaintiffs’ trade secrets, 
together with the allegations relating to Apple’s 
knowledge of Plaintiffs’ trade secrets, see supra Section 
III.B.2.b., is sufficient to plausible allege 
misappropriation. See Metricolor, 2020 WL 3802942, at 
*13. The same logic applies to Plaintiffs’ business and 
marketing plans and strategies trade secrets. Cf. Mot. at 
21-22.
 
However, Apple is correct in arguing that Plaintiffs’ 
allegations of misappropriating [redacted] are conclusory. 
See Mot. at 22. The extent of Plaintiffs’ allegations is that 
[redacted] TAC ¶ 244. This alone fails to provide any 
factual allegations that allow Plaintiffs’ claim to rise to 
the level of plausiblity. The Court therefore DISMISSES 
Plaintiffs’ misappropriation claim with respect to the 
oxygen saturation technique trade secrets.
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c. Inducement

Next, Apple argues that the Court must dismiss Plaintiffs’ 
inducement theory because it is merely based on 
“information and belief.” Mot. at 22-23 (quoting TAC ¶ 
230).6 The extent of Plaintiffs’ allegations of inducement 
are that “on information and belief, Defendant induced its 
employees, including Lamego and O’Reilly, to disclose 
Plaintiffs’ Confidential Information and the employees 
disclosed Plaintiffs’ Confidential Information for the 
benefit of Defendant while employed by Defendant.” 
TAC ¶ 230.7 The Court agrees that this allegation alone is 
insufficient to state a claim. Plaintiffs argue that they can 
allege inducement based on information and belief 
without a factual basis because the circumstances of 
inducement “is not presumptively in the knowledge of the 
pleading party. Opp’n at 23 (quoting Calendar Research 
LLC v. Stubhub, Inc., 2017 WL 10378336, at *4 (C.D. 
Cal. Aug. 16, 2017)). “But while facts may be alleged 
upon information and belief, that does not mean that 
conclusory allegations are permitted. A conclusory 
allegation based on information and belief remains 
insufficient under Iqbal/Twombly.” Menzel v. Scholastic, 
Inc., 2018 WL 1400386, at *2 (N.D. Cal. Mar. 19, 2018). 
To find otherwise would contravene the basic teachings of 
those Iqbal, See Iqbal, 556 U.S. at 678. Merely stating 
that Apple induced Lamego and O’Reilly to disclose 
Plaintiffs’ trade secrets without more detail is conclusory, 
and therefore Plaintiffs’ theory of induced 
misappropriation is DISMISSED.
 

d. Respondeat Superior

*9 Finally, the Court agrees with Apple that Plaintiffs 
have failed to state a theory based on respondeat superior 
because they have failed to state a claim that Lamego and 
O’Reilly misappropriated their trade secrets. See Mot. at 
23-24. The only allegations that Lamego and O’Reilly 
themselves misappropriated Plaintiffs’ trade secrets are 
that they “used and disclosed Plaintiffs’ Confidential 
Information within the scope of their employment for 
Defendant and for the benefit of Defendant,” TAC ¶ 246, 
and they “disclosed Plaintiffs’ Confidential Information, 
without Plaintiffs’ consent to Defendant.” Id. ¶ 228. 
These are conclusory allegations that are insufficient to 
state a claim. Without sufficient allegations to state a 
claim for misappropriation against Apple’s employees, 
Plaintiffs cannot state a theory of respondeat superior 
against Apple itself. Brain Injury Association of 
California v. Yari, 2020 WL 3643482, at *6 (C.D. Cal. 
Apr. 30, 2020) (“[A]n employer may be vicariously liable 
for an employee’s tort so long as it was committed within 

the scope of the employment.” (emphasis added)) The 
Court therefore DISMISSES Plaintiffs’ theory of 
respondeat superior.
 

C. Leave to Amend
Plaintiffs seek leave to amend the allegations of their 
complaint. Opp’n at 25. “A party may amend its pleading 
once as a matter of course within: (A) 21 days after 
serving it, or (B) if the pleading is one to which a 
responsive pleading is required, 21 days after service of a 
responsive pleading or 21 days after service of a motion 
under Rule 12(b), (e), or (f), whichever is earlier.” Fed. R. 
Civ. P. 15(a)(1). In all other cases, a party may amend its 
pleading only with written consent from the opposing 
party or the court’s leave, which should be “freely give[n] 
... when justice so requires.” Fed. R. Civ. P. 15(a)(2); see 
Morongo Band of Mission Indians v. Rose, 893 F.2d 
1074, 1079 (9th Cir. 1990) (requiring that policy favoring 
amendment be applied with “extreme liberality”).
 
In the absence of an “apparent or declared reason,” such 
as undue delay, bad faith, dilatory motive, repeated failure 
to cure deficiencies by prior amendments, prejudice to the 
opposing party, or futility of amendment, it is an abuse of 
discretion for a district court to refuse to grant leave to 
amend a complaint. Foman v. Davis, 371 U.S. 178, 182 
(1962); Moore v. Kayport Package Express, Inc., 885 
F.2d 531, 538 (9th Cir. 1989). The consideration of 
prejudice to the opposing party “carries the greatest 
weight.” Eminence Capital, LLC v. Aspeon, Inc., 316 
F.3d 1048, 1052 (9th Cir. 2003). “Although there is a 
general rule that parties are allowed to amend their 
pleadings, it does not extend to cases in which any 
amendment would be an exercise in futility, or where the 
amended complaint would also be subject to dismissal.” 
Steckman v. Hart Brewing, 143 F.3d 1293, 1298 (9th Cir. 
1998) (internal citations omitted).
 
Here, the Court does not find that there was undue delay. 
Although the complaint has already been amended three 
times, Plaintiffs have addressed the Court’s previous 
concerns. Where the Court did grant partial dismissal, it 
was for a reason different than that given in the Court’s 
previous orders. The Court is not convinced that the 
action was filed in bad faith. Finally, the Court is not 
convinced that any amendment of the TAC would be 
futile or that Apple will be unduly prejudiced. Therefore, 
the Court GRANTS Plaintiffs 30 days leave to amend.
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IV. Conclusion

For the foregoing reasons, the Court GRANTS IN PART 
AND DENIES IN PART the motion. Having considered 
Plaintiffs’ request for oral argument, the Court concludes 
that arguments were sufficiently presented in the briefing 
papers. The Court therefore DENIES the request. The 
Court asks the parties to meet and confer and notify the 
Court which parts of the order should be redacted within 7 

days.
 
IT IS SO ORDERED.
 

All Citations

Slip Copy, 2021 WL 925885

Footnotes

1 Nor does stating that a method described in a trade secret could “optionally” include an additional feature make the overall list of 
trade secrets non-exhaustive. See Mot. at 6. What follows the word “optionally” is a single additional feature that could be 
incorporated and about which Apple has notice.

2 By contrast, if the plaintiff describes its trade secrets at a level of generality that does not even allow the defendant to ascertain “the 
boundaries within which the secret lies,” then the defendant does not have notice of the claim against it. This justifies wholesale 
dismissal because discovery may otherwise devolve into a fishing expedition or an opportunity for the plaintiff to discover the 
defendant’s trade secrets. See Altavion, 226 Cal. App. 4th at 44.

3 [redacted]
[redacted]

4 See Reply at 20 (allegations of meetings between Masimo and Apple in 2013 “fail to support an inference that Apple knew that the 
specific information Lamego or O’Reilly allegedly later used or disclosed contained Plaintiffs’ trade secrets”); id. (“Plaintiffs offer 
no facts tending to show that Apple hired employees for their knowledge of Plaintiffs’ trade secrets.”); id. (“Apple argues here that 
general knowledge that Plaintiffs possessed trade secrets does not suffice to show that Apple knew it was wrongfully acquiring 
specific secrets.).

5 The Court also fails to see why the allegation that Plaintiffs’ trade secrets were not publicly known “at least at the time of 
Defendant’s misappropriation” shapes the analysis. See Mot. at 21 (quoting TAC ¶ 225). That allegation merely states that the 
trade secrets became publicly known following the allege misappropriation. Furthermore, the order in which Apple is alleged to 
have improperly published Plaintiffs’ trade secrets does not change the analysis of whether Apple misappropriated those trade 
secrets generally. Cf. Reply at 22.

6 Plaintiffs argue that the Court need not address Plaintiffs’ theory of misappropriation by inducement because it is “merely one way 
of showing improper acquisition.” ROA at 3. But courts properly evaluate separate theories on which a claim is alleged and 
dismiss those theories that are insufficient. Cf. Dent v. National Football League, 968 F.3d 1126, 1132-35 (9th Cir. 2020) 
(dismissing a per se theory of negligence while concluding that a voluntary undertaking theory of negligence was sufficiently 
alleged).

7 While Plaintiffs cite to TAC paragraphs 19-24 and 229 as containing additional allegations of inducement, see Opp’n at 24; ROA 
at 3-4, those paragraphs only contain allegations about Lamego and O’Reilly’s knowledge of the trade secrets and Plaintiffs’ 
warning to Apple about Lamego and O’Reilly’s possession of trade secrets. They do not contain allegations about how Apple 
induced misappropriation.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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MEMORANDUM AND ORDER

MORRISON C. ENGLAND, JR., District Judge.

*1 Plaintiffs G.J. McElroy (“G.J.”), a minor, along with 
his parents George and Gia McElroy (collectively 
“Plaintiffs”), bring this action against sixteen named 
Defendants for claims arising under 42 U.S.C. § 1983 (“ § 
1983”), § 504 of the Rehabilitation Act or 1973 29 U.S.C. 
§ 794 (“ § 504”), the Americans with Disabilities Act at 
42 U.S.C. § 12132 (“ADA”), and state law claims for 

assault and battery, negligence, intentional infliction of 
emotional distress, and violations of the Unruh Civil 
Rights Act at California Civil Code § 51 (“the Unruh 
Act”).
 
Plaintiffs’ claims arise in the context of special education 
services provided to G.J., and range from claims against 
private entities and individuals, to allegations levied 
against Tracy Unified School District and its Board of 
Education (“TUSD”), the entity responsible for operating 
the public school where G.J. was eventually placed, and 
finally to allegations against the San Joaquin County 
Office of Education (“SJCOE”), which was charged with 
administering special education programs within the 
County, and the San Joaquin Local Plan Area 5 
(“SELPA”), an entity entrusted with supervising the 
distribution of federal and statute funds necessary to 
operate special education programs and services.
 
Presently before the Court are two Motions to Dismiss 
brought on behalf of both TUSD and its administrators 
and specialists on the one hand, and SJCOE, SELPA and 
its director, Sandee Kludt, on the other. The Motions are 
brought, pursuant to Federal Rule of Civil Procedure 
12(b)(6),1 on grounds that the complaint fails to state 
claims upon which relief can be granted. Because the two 
Motions raise similar arguments, they will be considered 
collectively below, with any differences noted as 
necessary.
 

BACKGROUND

According to Plaintiffs’ Complaint, Defendants provided 
G.J., an eight-year old boy with Landau Kleffner’s 
Syndrome, educational care between 2002 and 2007 
related to his special needs. Initially, the educational care 
was provided by various Defendants at G.J.’s residence. 
Plaintiffs claim that the home providers furnishing these 
services improperly grabbed, held, restrained and isolated 
G.J. during the special education sessions they provided.
 
G.J. eventually was mainstreamed into public school for 
the 2005–2006 academic year, and was enrolled in the 
first grade at the Louis Bohn Elementary School, a school 
within the boundaries of Defendant Tracy Unified School 
District.
 
According to Defendants, the negative challenges arising 
from G.J .’s behavioral challenges thereafter escalated to 
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the point that the TUSD was forced to obtain an order 
from the San Joaquin County Superior Court changing 
G.J.’s educational placement to a more soothing sensory 
environment where his behavior could be better 
controlled.
 
Consequently, in March of 2006, G.J. was removed from 
his classroom and placed in a tent located within a 
barricaded portion of the school cafeteria. The following 
month, after discovering what had happened, G.J.’s 
parents removed him from public school and sought 
injunctive relief. G.J. did not thereafter return to school, 
and received no further services from Defendants.
 
*2 On January 14, 2007, Plaintiffs filed a Complaint with 
this Court, and on June 8, 2007 the action was stayed until 
Plaintiffs exhausted their administrative remedies as 
required by the Individuals with Disabilities Education 
Act, 20 U.S.C. § 1400, et seq. (“IDEA”). Approximately 
one month later, on July 6, 2007, Plaintiffs and Defendant 
Tracy Unified School District completed the 
administrative remedies available under the IDEA. 
Plaintiffs then filed a First Amended Complaint (“FAC”) 
with this Court on April 14, 2008. After Defendants filed 
two separate Motions to Dismiss, this Court issued an 
Order on November 21, 2008 (“November 21 Order”) 
that dismissed the FAC without prejudice and granted 
leave to amend. On December 10, 2008, Plaintiffs filed a 
Second Amended Complaint (“SAC”) that contains seven 
causes of action for violations of §§ 1983, 504 and the 
ADA, in addition to state law claims alleging assault and 
battery, negligence, intentional infliction of emotional 
distress, and violations of the Unruh Act.2

 

STANDARD

On a motion to dismiss for failure to state a claim under 
Rule 12(b)(6), all allegations of material fact must be 
accepted as true and construed in the light most favorable 
to the nonmoving party. Cahill v. Liberty Mut. Ins. Co., 
80 F.3d 336, 337–38 (9th Cir.1996). Federal Rule of Civil 
Procedure 8(a)(2) requires only “a short and plain 
statement of the claim showing that the pleader is entitled 
to relief,” in order to “give the defendant fair notice of 
what the ... claim is and the grounds upon which it rests.” 
Conley v. Gibson, 355 U.S. 41, 47, 78 S.Ct. 99, 2 L.Ed.2d 
80 (1957). While a complaint attacked by a Rule 12(b)(6) 
motion to dismiss does not need detailed factual 
allegations, a plaintiff’s obligation to provide the 
“grounds” of his “entitlement to relief” requires more than 

labels and conclusions, and a formulaic recitation of the 
elements of a cause of action will not do. Bell Atl. Corp. 
v. Twombly, 2007 U.S. LEXIS 5901, 20–22 (U.S.2007) 
(internal citations and quotations omitted). Factual 
allegations must be enough to raise a right to relief above 
the speculative level. Id . at 21 (citing 5 C. Wright & A. 
Miller, Federal Practice and Procedure § 1216, pp. 
235–36 (3d ed. 2004) (“The pleading must contain 
something more ... than ... a statement of facts that merely 
creates a suspicion [of] a legally cognizable right of 
action”).
 
If the court grants a motion to dismiss a complaint, it must 
then decide whether to grant leave to amend. The court 
should “freely give[ ]” leave to amend when there is no 
“undue delay, bad faith[,] dilatory motive on the part of 
the movant, ... undue prejudice to the opposing party by 
virtue of ... the amendment, [or] futility of the 
amendment....” Fed.R.Civ.P. 15(a); Foman v. Davis, 371 
U.S. 178, 182, 83 S.Ct. 227, 9 L.Ed.2d 222 (1962). 
Generally, leave to amend is only denied when it is clear 
that the deficiencies of the complaint cannot be cured by 
amendment. DeSoto v. Yellow Freight Sys., Inc., 957 F.2d 
655, 658 (9th Cir.1992).
 

ANALYSIS

A. Plaintiffs Still Fail to Allege Compliance with the 
California Tort Claims Act.

*3 This Court’s November 21 Order dismissed Plaintiffs’ 
state law claims for assault and battery, negligence, and 
intentional infliction of emotional distress because 
Plaintiffs failed to allege compliance with the California 
Tort Claims Act, California Government Code § 900, et 
seq. (“CTCA”). The CTCA requires a plaintiff suing a 
public entity to present the entity with a claim for 
damages prior to filing a complaint for damages. Cal. 
Gov’t Code §§ 910, 911.2. The presentation requirement 
applies even when a plaintiff is seeking individual 
liability against a public employee for an act or omission 
committed in his or her official capacity. Briggs v. 
Lawrence, 230 Cal.App.3d 605, 613, 281 Cal.Rptr. 578 
(6th Dist.1991) (imposing the CTCA presentation 
requirement on a plaintiff suing a public defender in his 
individual capacity even though the office was immune 
from liability); see also Garcia v. Adams, 2006 WL 
403838 at *9 (E.D.Cal.2006) (dismissing a complaint 
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against a public employee for plaintiff’s failure to serve 
the public entity employer). The Plaintiffs’ SAC does not 
allege compliance with the CTCA. Accordingly, for a 
second time, Plaintiffs’ failure to allege compliance with 
the CTCA requires dismissal of all state law claims.
 
Defendants request that the SAC be dismissed with 
prejudice because of Plaintiffs’ repeated failure to plead 
compliance with the CTCA. Generally, courts shall freely 
grant leave to amend after dismissal of a complaint. 
Fed.R.Civ.P. 15(a). A court faced with a request to deny 
leave to amend must consider (1) whether leave to amend 
would cause undue delay, (2) whether the plaintiff is 
acting with bad faith or a dilatory motive, (3) any undue 
prejudice to the opposing party, and (4) whether granting 
leave to amend would be futile. Foman v. Davis, 371 U.S. 
178, 182, 83 S.Ct. 227, 9 L.Ed.2d 222 (1962). All of these 
factors are not of equal weight, and the Ninth Circuit has 
recognized that prejudice to the opposing party is the 
most important. Jackson v. Bank of Hawaii, 902 F.2d 
1385, 1387 (1990). The Ninth Circuit has also stated that 
dismissal with prejudice is only appropriate if it is clear to 
the district court that the complaint could not be saved by 
amendment. Eminence Capital, LLC v. Aspeon, 316 F.3d 
1048, 1052 (9th Cir.2003); see also McMullen v. Fluor 
Corp., 81 Fed. Appx. 197, 199 (9th Cir.2003) (leave to 
amend should be granted so long as plaintiff offers in 
good faith to cure the deficiencies of the complaint).
 
Defendants argue that dismissal with prejudice is 
appropriate because Plaintiffs did not comply with the 
directive of the November 21 Order to allege compliance 
with the CTCA. (Mem. of P. & A. in Supp. of Mot. to 
Dismiss Pls.’ Second Am. Compl. 5–6, Dec. 19, 2009 
[hereinafter TUSD Motion]; Defendants San Joaquin 
County Office of Education et al. Mot. to Dismiss Second 
Am. Com pl. 4–6, Dec. 22, 2008 [hereinafter SCJCOE 
Motion].) As a result, Defendants argue that the litigation 
has suffered from undue delay, and will further be 
delayed because they will assert their rights regarding 
compliance with the CTCA upon the filing of another 
amended complaint. (TUSD Motion 5–6.) Defendants 
also claim that granting leave to amend will prejudice 
their case because further delay will result in “fading of 
memories” and “the potential inability to locate 
witnesses.” (Reply Mem. of P. & A. in Supp. of Mot. to 
Dismiss Pls.’ Second Am. Compl. 4, Apr. 9, 2009 
[hereinafter TUSD Reply].)
 
*4 Despite these strong reasons for dismissing without 
leave to amend, the Court declines to do so because 
Plaintiffs argue in their Opposition to the Motions to 
Dismiss that they have complied with the CTCA. (Pls.’ 
Opposition to Defendants Tracy Unified School District 

et al. 8–12, Mar. 27, 2009 [hereinafter Opposition to 
TUSD Motion]; Pls.’ Opposition to Defendants San 
Joaquin County Office of Education et al. 8–12, Mar. 27, 
2009 [hereinafter Opposition to SJCOE Motion].) 
Plaintiffs assert that they actually and substantially 
complied with the CTCA when Plaintiffs presented a 
claim for damages to TUSD, the TUSD Board, SJCOE, 
SELPA, and various individual Defendants named in the 
SAC. (Opposition to TUSD Motion 4, 9; Opposition to 
SJCOE Motion 4, 9.) Plaintiffs also argue that the 
presentation of their claim was timely, and in any event 
would be entitled to relief from any violation of the 
CTCA’s time requirements because physically and 
mentally disabled minors have greater leniency to file a 
late claim. (Opposition to TUSD Motion 10; Opposition 
to SJCOE Motion 10.)
 
Based on Plaintiffs’ representations, it is not clear that the 
complaint cannot be saved if the Court grants leave to 
amend. Eminence Capital, LLC, 316 F.3d at 1052. 
Moreover, it appears that Plaintiffs submit in good faith 
that they have complied with the CTCA, and they request 
leave to amend to address this deficiency in their 
complaint. McMullen, 81 Fed. Appx. at 199. Thus, even 
though this Court questions the glaring omission from 
Plaintiffs’ SAC, especially when the November 21 Order 
specifically directed Plaintiffs to allege compliance with 
the CTCA, Plaintiffs will be granted one last opportunity 
to amend their complaint to allege compliance with the 
CTCA.
 
Accordingly, Plaintiffs’ state law claims for assault and 
battery, negligence, intentional infliction of emotional 
distress, and violation of the Unruh Act are dismissed 
without prejudice. Plaintiffs are granted leave to amend 
their complaint to allege compliance with the CTCA in a 
manner consistent with the representations made in their 
Opposition Briefs. (Opposition to TUSD Motion 4–6, 
8–12; Opposition to SJCOE Motion 4–6, 8–12.) If 
Plaintiffs continue to pursue their state law claims without 
making the requisite allegations in a third amended 
complaint, dismissal with prejudice will be justified.
 

B. Defendants’ Immunity Arguments Fail.
Defendants raise several arguments for immunity. All 
Defendants argue that the doctrine of sovereign immunity 
under the Eleventh Amendment requires dismissal. 
(SCJCOE Motion 4–6.) Defendants TUSD, Franco, 
Skulina, and Dopp also argue that the SAC should be 
dismissed under the doctrines of discretionary and 
qualified immunity. (TUSD Motion 11–14.) In the 
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November 21 Order, this Court addressed the same 
arguments by Defendants, but did not issue a final 
determination with respect to discretionary and qualified 
immunity because of the inadequacies of the FAC. In 
light of the new allegations by Plaintiffs, the Court now 
concludes that Defendants’ Motions will be granted in 
part and denied in part.
 

1. Sovereign Immunity Under the Eleventh 
Amendment

*5 The November 21 Order dismissed the causes of 
action for negligence, intentional infliction of emotional 
distress, and violations of §§ 1983 and 1988, against 
Defendants TUSD, SJCOE, and SELPA, on the basis that 
these Defendants were immune from liability under the 
Eleventh Amendment. (November 21 Order 22.) The 
same causes of action were dismissed against “the 
individually named Defendants to the extent they [were] 
sued in their official capacities.” (Id.) Defendants now 
argue that Plaintiffs’ claims should be dismissed because 
the SAC does not make allegations to hold the 
individually named Defendants liable in their individual 
capacities. (SJCOE Motion 4–5; TUSD Motion 10–11.) 
The November 21 Order found that Plaintiffs had failed to 
make such allegations in their FAC, and thus the question 
before the Court is whether Plaintiffs have made 
sufficient allegations in their SAC for purposes of 
imposing individual liability.
 
As an initial matter, it must be noted that Plaintiffs’ SAC 
alleges negligence against “Public Defendants” and 
“Private Defendants,” but these terms are not defined in 
the SAC. (SAC ¶ 57.) In Plaintiffs’ Opposition to the 
Motions to Dismiss, Plaintiffs sought to clarify this 
language. According to Plaintiffs, “Public Defendants” 
consist of TUSD, the TUSD Board, SJCOE, and SELPA; 
“Private Defendants” consist of Defendants Franco, 
Skulina, Hopple, Dopp and Kludt. (Opposition to SJCOE 
Motion 12; Opposition to TUSD Motion 12.) Because the 
November 21 Order dismissed the negligence claim 
against TUSD, SJCOE, and SELPA, Plaintiffs cannot 
maintain a negligence claim against the so-called “Public 
Defendants.”3 Thus, it is Plaintiffs’ allegations against the 
“Private Defendants” that require further evaluation.
 
For their negligence cause of action, Plaintiffs’ SAC 
alleges that “private Defendants breached their duty of 
care to G.J. by not adhering to proper and proven 
behavior modification techniques while repeatedly and 
singlehandedly restraining[,] isolating and secluding G.J. 
in ways that are illegal, forbidden and highly detrimental 

and dangerous to children.” (SAC ¶ 58.) Moreover, it is 
alleged that each individual Defendant knew of allegedly 
unlawful treatment towards G.J., and that they failed to 
report these incidents. (SAC ¶ 59.)
 
For Plaintiffs § 1983 claim, Plaintiffs set forth more 
allegations. In the caption for this cause of action, each 
private Defendant is named in his or her “individual 
capacity.” (SAC at p. 16.) Plaintiffs allege that each of the 
private Defendants “created and maintained several 
unsafe, unreasonable and dangerous conditions for G.J.”, 
including:

1. Permitting “MAX, NEM and RACHAEL, tutor G.J. 
alone when they should have known that a second 
person should have been present due to G.J.’s 
deteriorating condition;

2. Restraining, secluding and isolating G.J. in small 
offices and other areas while at school;

3. Erecting a pup tent in the school cafeteria barricaded 
by garbage cans, flimsy office partitions and cafeteria 
tables where G.J. was expected to spend the entirety of 
his school day;

*6 4. Demanding that G.J.’s parents not interfere (with 
the threat of losing the service provider) with tutoring 
sessions at home even when they heard screaming and 
crying;

5. Failing to maintain a system of policies and 
procedures to ensure G.J’s safety and well being at 
school and at home; and

6. Allowing long and repeated episodes of head 
banging.

(SAC ¶ 70.)
 
Plaintiffs assert that, as a result of Defendants’ acts and 
omissions, G.J. suffered severe and permanent physical, 
emotional and economic injury. Plaintiffs’ allegations, as 
set forth above, are incorporated by reference to their 
causes of action for Unruh Act violations and Intentional 
Infliction of Emotional Distress.
 
It is clear that under the Eleventh Amendment Plaintiffs’ 
new allegations cannot form the basis for liability against 
the “Private Defendants” in their official capacities. See 
Hafer v. Melo, 502 U.S. 21, 27, 112 S.Ct. 358, 116 
L.Ed.2d 301 (1991). However, the Eleventh Amendment 
only bars suits against individuals when the cause of 
action is an action against the individual’s office, or in 
other words an action against the state. Id. at 25. Plaintiffs 
can bring the “Private Defendants” into federal court in 
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their individual capacities for purposes of imposing 
individual liability for unlawful actions taken under the 
color of state law. Id. at 28. Indeed, Plaintiffs allege that 
the Private Defendants acted under color of state and/or 
federal law when they breached their duty to G .J. by 
creating and maintaining unsafe and unlawful conditions, 
and that the Private Defendants’ acts and omissions were 
a direct and proximate cause of G.J.’s injury. Thus, this is 
not a case where Plaintiffs are seeking to impose liability 
against the offices of the individually named Defendants. 
As Hafer noted, it makes no difference that these 
individuals were acting within their scope of employment; 
rather, it is their actions taken under the color of law 
which creates the impetus for imposing individual 
liability. Id. at 25.
 
Accordingly, for purposes of surviving a Motion to 
Dismiss, Plaintiffs allege valid state law claims for 
negligence, intentional infliction of emotional distress, 
and violations of the Unruh Act, as well as a federal law 
claim under § 1983. Plaintiffs are directed to submit an 
amended complaint that defines “Private Defendants” and 
“Public Defendants” in a manner consistent with their 
Opposition Briefs. (Opposition to TUSD Motion 12; 
Opposition to SJCOE Motion 12.) Based on the Court’s 
November 21 Order, the amended complaint shall limit 
the allegations of liability under § 1983 and violations of 
state law to the “Private Defendants,” and strike the 
allegation in paragraph 57 of the SAC that alleges liability 
against “Public Defendants” for negligence under state 
law.
 
Plaintiffs may, however, amend their complaint to 
preserve their federal claims against the “Public 
Defendants” under § 504 and the ADA. So long as 
Plaintiffs file an amended complaint with the proper 
definitions, the Court will allow the Second, Third, 
Fourth, and Seventh causes of action to proceed against 
the “Private Defendants” in their individual capacities.
 

2. Discretionary Immunity Under California 
Government Code § 820.2

*7 This Court’s November 21 Order reserved judgment 
on Defendants’ claim to discretionary immunity. 
(November 21 Order 25–26.) In the instant Motion to 
Dismiss, Defendants TUSD and the TUSD Board, as well 
as individual Defendants Franco, Skulina, Flynn–Hopple, 
and Dopp renew their discretionary immunity argument. 
(TUSD Motion 11.) These Defendants argue that 
Plaintiffs’ allegations seek to impose liability for actions 
that resulted from “a conscious exercise of choice.” (Id. at 
12.)

 
Discretionary immunity insulates a public employee from 
immunity “for injury resulting from his act or omission 
where the act or omission was the result of the exercise of 
the discretion vested in him, whether or not such 
discretion be abused.” Cal. Gov’t Code § 820.2. As the 
California Supreme Court has held, immunity under § 
820.2 “is reserved for those ‘basic policy decisions 
[which have] ... been [expressly] committed to coordinate 
branches of government,’ and as to which judicial 
interference would thus be ‘unseemly.’ ” Caldwell v. 
Montoya, 10 Cal.4th 972, 981, 42 Cal.Rptr.2d 842, 897 
P.2d 1320 (1995) (emphasis in original). Thus, 
discretionary immunity does not preclude a finding of 
liability for “ ‘the ministerial implementation of ... basic 
policy.’ ” Ogborn v. City of Lancaster, 101 Cal.App.4th 
448, 461, 124 Cal.Rptr.2d 238 (2d Dist.2002). The 
California Supreme Court has explained that the critical 
distinction is “ ‘between the ‘planning’ and ‘operational’ 
levels of decision making.’ ” Id. Thus, merely describing 
a public employee’s act or omission as a product of 
choice does not necessarily mean that § 820.2 provide 
immunity from suit.
 
Accordingly, Defendants’ discretionary immunity 
argument, which relies on the premise that the alleged 
unlawful acts or omissions involved an element of choice, 
must fail. Even though Defendants’ conduct may have 
involved a “conscious exercise of choice,” it is clear that 
“[a]lmost all acts involve some choice among alternatives, 
and that the statutory immunity thus cannot depend upon 
a literal or semantic parsing of the word ‘discretion.’ ” 
Caldwell, 10 Cal.4th at 981, 42 Cal.Rptr.2d 842, 897 P.2d 
1320. The more pressing inquiry is whether Defendants’ 
acts or omissions were the product of a basic policy 
decision made at the planning level of government.
 
Here, Plaintiffs’ allegations in the SAC do not allege 
liability for decision that arose at the planning level. 
Rather, Plaintiffs allege that G.J. was subject to deliberate 
ridicule and humiliation, and suffered physical and 
emotional harm as a result of Defendants’ acts and/or 
omissions. Plaintiffs further allege that the individual 
Defendants “created and maintained several unsafe, 
unreasonable and dangerous conditions for G.J.,” 
including allowing G.J. to remain isolated and excluded in 
a pup tent “where he became a spectacle for his friends 
and classmates to see ....“ (SAC ¶¶ 15, 70.) Moreover, 
Plaintiffs allege that Defendants “breached their duty of 
care to G.J. by not adhering to proper and proven 
behavior modification techniques while repeatedly and 
singlehandedly restraining[,] isolating and secluding G.J. 
in ways that are illegal, forbidden and highly detrimental 
and dangerous to children.” (Opposition to TUSD Motion 
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15–16.) From the face of the SAC, these acts and/or 
omissions cannot be considered “basic policy decisions” 
to which judicial interference would be inappropriate. 
Caldwell, 10 Cal.4th at 981, 42 Cal.Rptr.2d 842, 897 P.2d 
1320.
 
*8 To the extent that the dangerous conditions were in 
fact a result of a “basic policy decision,” Defendants will 
have the opportunity to make that showing at a later point 
in the litigation. For purposes of a Motion to Dismiss, 
however, Plaintiffs state a valid claim. Additionally, 
Plaintiffs’ allegations provide Defendants with “fair 
notice” of Plaintiffs’ claims and adequate information to 
conduct further investigation into each private 
Defendants’ level of involvement in the alleged unlawful 
acts or omissions that caused Plaintiffs’ injuries. 
Accordingly, the Motion to Dismiss the SAC on the basis 
of discretionary immunity is denied.
 

3. Qualified Immunity
Defendants TUSD and the TUSD Board, as well as 
individual Defendants Franco, Skulina, Flynn–Hopple, 
and Dopp, also argue that the SAC is subject to dismissal 
under the doctrine of qualified immunity. (TUSD Motion 
13.) The purpose of qualified immunity is to protect 
public officials from “undue interference with their duties 
and from potentially disabling threats of liability.” Elder 
v. Holloway, 510 U.S. 510, 514, 114 S.Ct. 1019, 127 
L.Ed.2d 344 (1984). Like immunity under § 820.2, 
however, the concept of qualified immunity protects 
government officials performing discretionary functions, 
except with the qualification that the conduct at issue 
must not violate clearly established statutory or 
constitutional rights of which a reasonable person should 
have known. Harlow v. Fitzgerald, 457 U.S. 800, 818, 
102 S.Ct. 2727, 73 L.Ed.2d 396 (1982).
 
Defendants argue that qualified immunity applies here 
because Plaintiffs have not made allegations that 
Defendants were “ ‘incompetent’ “ or otherwise “ 
‘knowingly violated the law.’ “ (TUSD Motion 14.) A 
look at the face of the SAC leads to a contrary conclusion. 
Plaintiffs allege that the individual defendants did not 
adhere “to proper and proven behavior modification 
techniques while repeatedly and singlehandly 
restraining[,] isolating and secluding G.J. in ways that are 
illegal, forbidden, and highly detrimental and dangerous 
to children .” (SAC ¶ 58.) As discussed above, Plaintiffs 
also allege that Defendants “created and maintained 
several unsafe, unreasonable and dangerous conditions for 
G.J....” (SAC ¶ 70.) These conditions included failing to 

maintain a system of policies and procedures to ensure 
G.J.’s safety and well-being, allowing long and repeated 
episodes of head banging, and isolating G.J. in a pup tent 
erected in the school cafeteria where G.J. was expected to 
spend his entire day. At the least, a liberal reading of 
these allegations suggests that Defendants were 
incompetent or knew that their conduct would be 
unlawful. Accordingly, the Motion to Dismiss on this 
basis of qualified immunity is denied.
 

C. Defendants’ Argument that the SAC Does Not 
Satisfy Basic Pleading Requirements is Rejected.

Defendants argue that Plaintiffs’ SAC does not satisfy 
“basic pleading requirements.” (SJCOE Motion 6; TUSD 
Motion 14.) The thrust of Defendants’ argument appears 
to be that the SAC does not contain sufficient particularity 
showing individual involvement in G .J.’s allegedly 
unlawful treatment.
 
*9 Defendant Kludt argues that “it is still not clear what 
[her] involvement was, if any, in the events described in 
the Plaintiff’s general allegations.” (TUSD Motion 6.) 
Defendant Kludt faults Plaintiffs for referring to the 
“enumerated defendants [that] restrained, secluded, and 
isolated plaintiff; erected a pup tent, made demands of 
plaintiff’s parents not to interfere with plaintiff’s 
education, and allowed plaintiff to bang his head against 
the floor.” (TUSD Motion 6.) Defendant Kludt’s 
argument fails, however, because it is premised on an 
incomplete reading of the SAC.
 
The SAC alleges that the private Defendants, which under 
Plaintiffs’ proffered definition includes Defendant Kludt, 
breached their duty of care to G.J. by failing to adhere “to 
proper and proven behavior modification techniques 
while repeatedly and singlehandedly restraining[,] 
isolating and secluding G.J. in ways that are illegal, 
forbidden and highly detrimental and dangerous to 
children.” (SAC ¶ 57.) While it is correct that this Court 
noted that it would be unlikely Defendant Kludt had any 
direct role in these actions in her capacity as Assistant 
Superintendent, Plaintiffs’ allegations are not as limited in 
scope as Defendants purport. Indeed, the SAC alleges that 
the same Defendants “created and maintained several 
unsafe, unreasonable and dangerous conditions for G.J....” 
Defendant’s involvement in this allegedly unlawful 
conduct is supported by the allegation that Defendant 
Kludt had direct knowledge of such conduct in her 
capacity as Assistant Superintendent. (SAC ¶ 22.) 
Accordingly, the SAC may reasonably be read to allege 
that Defendant Kludt knew of the unreasonable conditions 
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G.J. was subjected to and breached her duty of care 
towards G.J. by failing to take any corrective action. The 
Court finds these allegations to be sufficient to provide 
“fair notice” to Defendant Kludt of the charges brought 
against her in her individual capacity.
 
Defendants Franco, Skulina, Flynn–Hopple, and Dopp 
raise essentially the same argument. In characterizing 
Plaintiffs’ SAC, they similarly omit the allegation that 
these Defendants did not adhere to proper behavior 
modification techniques, created and maintained 
unreasonably dangerous conditions, and failed to maintain 
a system of policies and procedures to maintain G.J’s 
safety and well being. Accordingly, the Court rejects the 
arguments brought by Defendants to dismiss the SAC for 
failure to satisfy basic pleading requirements.
 
As discussed above, Defendants’ other concern regarding 
the lack of precision in defining “Private Defendants” and 
“Public Defendants” can be addressed in an amended 
complaint. Once the class of “private Defendants” is 
properly defined according to Plaintiffs’ Opposition 
Briefs, then Plaintiffs’ allegations will be sufficient to 
satisfy the liberal pleading requirement of Rule 8(a).
 

CONCLUSION

Defendants’ Motions to Dismiss are hereby granted in 
part and denied in part.4 Defendants’ Motion to Dismiss 
for failure to allege compliance with the CTCA is 
GRANTED without prejudice. Plaintiffs are granted leave 
to amend to allege compliance with the CTCA in a 
manner consistent with Plaintiffs’ representations to this 
Court in their Opposition Briefs to the instant motions. 
(Opposition to TUSD Motion 4–6, 8–12; Opposition to 
SJCOE Motion 4–6, 8–12.)

 
*10 Defendants’ Motion to Dismiss is GRANTED to the 
extent that the SAC alleges liability for the § 1983 and 
state law claims against the Defendants in their official 
capacities. The Motions to Dismiss the § 1983 and state 
claims are, however, DENIED because those causes of 
action seek to impose individual liability. Accordingly, all 
§ 1983 claims and state law claims shall be construed as 
alleging individual liability, and thus Plaintiffs are 
instructed to file an amended pleading that removes the 
allegation of liability for “Public Defendants” in ¶ 57 of 
the SAC. Plaintiffs are also instructed to file an amended 
complaint properly defining the terms “Private 
Defendants” and “Public Defendants” in a manner 
consistent with their Opposition Briefs. (Opposition to 
TUSD Motion 12; Opposition to SJCOE Motion 12.)
 
The Court DENIES the Motions to Dismiss on grounds of 
sovereign immunity under the Eleventh Amendment, 
discretionary immunity under § 820.2, and qualified 
immunity.
 
The Court rejects Defendants’ argument that the SAC 
fails to meet basic pleading requirements to impose 
individual liability for § 1983 and state law claims. 
Accordingly, the Motions to Dismiss on this basis are 
DENIED.
 
Plaintiffs are directed to file and serve a Third Amended 
Complaint, should they choose to do so, not later than 
twenty (20) days following the date this Memorandum 
and Order is electronically filed with the Court.
 
IT IS SO ORDERED.
 

All Citations

Not Reported in F.Supp.2d, 2009 WL 1324952

Footnotes

1 Unless otherwise noted, all further reference to “Rule” or “Rules” refer to the Federal Rules of Civil Procedure.

2 Plaintiffs’ SAC named as a new Defendant Sriphanasannsa Vest, referred to in the SAC as “NEM.” This Order does not purport to 
rule on any matters with respect to NEM because the record does not demonstrate that Defendant has been served with the 
complaint or otherwise appeared in the matter.

3 Plaintiffs include the TUSD Board as a “public Defendant.” To the extent Plaintiffs seek to impose liability on the TUSD Board, 
the claim fails for the same reason, namely that the TUSD Board is an entity of the state that is immune from liability under the 
Eleventh Amendment.

4 Because oral argument was not be of material assistance, the Court ordered this matter submitted on the briefs. E.D. Cal. Local 
Rule 78–230(h).
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ORDER ON MOTIONS

BETH LABSON FREEMAN, United States District 
Judge

*1 In this case, pro se plaintiffs David and Salma Merritt 
(“Plaintiffs”) seek to hold a number of defendants liable 
in connection with a subprime mortgage on their 
Sunnyvale, CA home. These defendants are: (1) 
Countrywide Financial Corp. (“CFC”); (2) Countrywide 
Home Loans, Inc. (“CHL”); (3) Bank of America 
Corporation (“BAC”); (4) Kenneth Lewis; (5) Michael 

Colyer; (6) David Sambol; (7) Angelo Mozilo; and (8) 
John Benson (collectively, “Defendants”).1

 
Before the Court are four motions by Defendants: (1) 
defendant Benson’s motion to dismiss on the grounds of 
res judicata and collateral estoppel, Benson Mot., ECF 
177; (2) a motion to dismiss pursuant to Federal Rule of 
Civil Procedure 8(a) or, in the alternative to strike 
allegations pursuant to Rule 12(f) filed by defendants 
CFC, CHL, BAC, Lewis, Colyer, and Sambol 
(collectively, the “Countrywide Defendants”), Mot. to 
Dismiss or Strike, ECF 176; (3) the Countrywide 
Defendants’ motion to dismiss pursuant to Rule 12(b)(6), 
Mot. to Dismiss, ECF 179; and (4) the Countrywide 
Defendants’ motion to stay certain state law claims, Mot. 
to Stay, ECF 159.2 The Court heard argument on the 
motions on April 30, 2015 and thereafter took the matters 
under submission. For the reasons stated herein, Benson’s 
motion to dismiss is GRANTED; the Countrywide 
Defendants’ Rule 8(a) motion is DENIED, the 12(f) 
motion is GRANTED IN PART, and the 12(b)(6) motion 
is GRANTED IN PART with limited leave to amend and 
DEFERRED IN PART. The Countrywide Defendants’ 
motion to stay is GRANTED IN PART with respect to 
those of Plaintiffs’ state law claims that are based in 
fraud.
 

I. BACKGROUND

A. Factual Allegations in the Third Amended 
Complaint

In February 2006, Plaintiffs—newlyweds at the 
time—sought to purchase a home located at 660 Pinnacles 
Terrace in a new Sunnyvale development named 
“Classics Fair Oaks.”3 Third Am. Compl. (“TAC”) ¶¶ 
192–93, ECF 168. There, they met former defendant 
Johnny Chen, who represented himself as the selling 
agent for the property. Chen told Plaintiffs that the owners 
paid $729,000 for the property but were willing to sell it 
for $719,000.4 In actuality, Plaintiffs allege, Chen was one 
of the property’s owners and had paid only $640,000 for 
the house “just months ago.” Id. ¶¶ 193–95. Plaintiffs 
liked the house but preferred wooden floors to the 
existing carpet. Chen informed them that a loan broker 
could get them a loan in a greater amount so that $10,000 
could be put into re-flooring. Liking that suggestion, 
Plaintiffs agreed to purchase the house, entered into a 
Residential Real Estate purchase agreement on February 
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27, 2006, and committed to secure a $729,000 loan that 
would allow them to pay a 5–10% down payment. Id. ¶¶ 
197–98.
 
*2 In or around this time, Chen contacted Plaintiffs’ 
buying agent, Earl Taylor, and convinced him to engage 
defendant John Benson to appraise and confirm the 
property value. Plaintiffs allege that Chen concealed “that 
he had previously worked with Benson” and that “he had 
already spoken with Benson and convinced him to 
produce a falsified appraisal report which valued the 
property for at least $729,000.”5 Id. ¶ 199. In the 
meantime, Plaintiffs also contacted other mortgage loan 
brokers “who had previously qualified them for funding 
of other prospective property” seeking a loan with a prime 
interest rate. Plaintiffs’ credit score at this time “was 
averaged at 685–690,” which they allege was sufficient to 
qualify for a prime loan. Id. ¶ 22. The precise loan offers 
that the other brokers made is not clearly alleged, though 
it appears that one may have been willing to qualify 
Plaintiffs for a prime loan. Both brokers offered loans 
with monthly payments hovering around $4,000. Id. ¶ 
201. However, Plaintiffs acknowledge that neither loan 
broker was willing to close a loan over selling price in 
order to perform home improvements. Id. Plaintiffs also 
sought out one of their bankers at Wells Fargo, who “told 
them that CHL would be a better fit.”6 Id. ¶ 202.
 
On March 1, 2006, Plaintiffs contacted defendant Colyer, 
the branch manager for CHL in Menlo Park. Plaintiffs 
informed Colyer that they were seeking $719,000 in 
financing for 5–10% down, that Chen was “willing to 
give them $10,000 to re-do the floors,” and that because 
Mrs. Merritt was disabled and going on social security, 
they were seeking a lower monthly payment that would 
still allow them to pay off the balance in 30 years. Id. ¶ 
203. Colyer was friendly and helpful and in constant 
contact with Plaintiffs from March 1 to 10, 2006. 
Plaintiffs allege that in this time, Colyer was secretly 
convincing Chen and Benson to be “agents for CHL” to 
“falsely inflat[e] the value of the property in exchange for 
more compensation” and for future work, and 
communicating with “other loan staff about how much 
they could falsely inflate the property to maximize his 
commissions and revenue for CHL.” Id. ¶¶ 205–07.
 
On March 10, 2006, “based on statements of Colyer,” 
Colyer allegedly called defendant Sambol, the President 
of Marketing for CFC mortgage loan production, “for 
approval to falsely tell Plaintiffs that CHL would be 
willing to produce a 30–year fixed rate prim loan for them 
with payments from $1,800 to $2,200 per month with 
1–3% interest rate.” Plaintiffs allege that this offer was 
not genuine and was only intended to “lure them from 

other brokers.” Id. ¶ 209. When Plaintiffs stated concern 
about their income situation and the future reduction in 
Mrs. Merritt’s disability payments, Colyer allegedly 
reassured them that “it is normal practice for brokers to 
exaggerate what borrowers earnings are in order to get 
qualified for the best possible loan.” Id. ¶¶ 212, 249. On 
March 14, 2006, “several days before Plaintiffs[’] 
deadline for removing contractual loan contingency,” 
Colyer provided Plaintiffs with a good faith estimate for a 
30–year fixed rate prime loan with $1,800 to $2,200 in 
monthly payments. Id. ¶ 225.
 
During this time, Benson appraised Plaintiffs’ property at 
$740,000.7 Plaintiffs allege that Benson intentionally 
inflated this value by agreement with Chen and Colyer 
and through reliance on comparable listings that Chen 
faxed to him of “properties in Sunnyvale which were not 
similar to Plaintiffs.” Id. ¶¶ 231–34. Plaintiffs allege that 
they received the appraisal on March 20, 2006. Id. ¶ 239.
 
*3 Plaintiffs allege that between March 14 to 24, 2006, 
Colyer was informed by a CHL underwriter that Plaintiffs 
would not be able to repay a subprime loan and that they 
should be offered a prime loan with “5 to 20% 
down-payment” instead. Colyer rejected this suggestion 
and instead called Plaintiffs on March 25, 2006 to tell 
them that he “had produced a much better loan” that 
would have them pay about $5,200 per month. Plaintiffs 
were prepared the reject this offer, but Colyer “pleaded 
with them to forgive him for his mistake” in making the 
much better offer earlier and also “emphasized” that if 
Plaintiffs did not close escrow, they could lose their good 
faith money and be subjected to suit. This risk was 
confirmed by Plaintiffs’ sales agent. Id. ¶¶ 253–56. The 
other loan brokers that Plaintiffs contacted at that time 
could not close the loan in time to meet their deadlines. 
Id. ¶ 256.
 
On March 26, 2006, Colyer and his staff produced for 
Plaintiffs two loans to finance their home: an interest only 
adjustable rate mortgage (“ARM”) as the first loan and a 
home equity line of credit (“HELOC”) as a second loan 
that, together, “totaled over $754,000.”8 Id. ¶ 257. 
Plaintiffs allege that this amount comprised “over $15,000 
in fees to Colyer, Mozilo, Sambol, [and] CHC–CHL.” Id. 
The following day, Colyer, through Financial Title Co., 
sent Plaintiffs the paperwork for their loans. Given no 
time to read the documents, Plaintiffs signed the 
paperwork. Plaintiffs allege that the copies they retained 
disclosed only a single first mortgage payment of $3,200 
per month and that they were unaware they had signed a 
HELOC note where the monthly payment was left blank. 
Id. ¶ 265. When they raised this issue with Colyer, he 
assured Plaintiffs that they would receive copies of “any 
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documents that you do not have.” Id. ¶¶ 266–68. At the 
time, Colyer also promised to help Plaintiffs refinance 
after one year. Id. ¶ 269. Though not alleged in the TAC, 
it appears that the HELOC ultimately demanded a 
monthly payment of $1,800 per month, bringing 
Plaintiffs’ monthly payments to $4,400. Id. ¶ 412; see 
also Merritt, 759 F.3d at 1028. It also appears that 
Plaintiffs were not required to pay a down payment for 
their loans. TAC ¶ 273.
 
From March to August 2006, Plaintiffs allege that they 
were informed by Colyer and CHL staff that their 
monthly payments were being applied to both interest and 
the principal on the loan. They discovered this was not the 
case in August 2006. Id. ¶¶ 282–83. When Plaintiffs 
confronted Colyer, he could only apologize for yet 
another mistake but promised that faithful payment would 
allow him to help them refinance with better terms. Id. ¶ 
284. Plaintiffs then began a letter-writing campaign, 
directing “communications” to CHL–CFC, Mozilo, 
Lewis, Wells Fargo’s CEO, Kurland, Sambol, Colyer, and 
“Does 71–90” throughout 2006 to 2008 requesting, “inter 
alia, for defendants to supply Plaintiffs with the signed 
documents that [Financial Title Co.] and CHL refused to 
deliver to Plaintiffs on March 27, 2006” and “for 
defendants to rectify Plaintiffs loans by replacing the two 
they were coerced into buying under duress, with one 
FHA or other traditional loan that they could afford to 
buy.” Id. ¶¶ 286–87 (emphasis in original).
 
Plaintiffs continued making payments on the first loan 
and HELOC from March 2006 to October 2008. They 
allege that they were “falsely charged” a higher interest 
rate on the HELOC than was contracted for and that their 
payments, though they exceeded minimum monthly 
payments, were not applied to the principal balance on 
their loans. Id. ¶¶ 289, 291–92. In that time, Plaintiffs also 
used the HELOC “similar to the use of a credit card by 
making thousands of dollars in payments on various bills 
over that time frame and also paid into it over $50,000 of 
their income/savings.” Id. ¶ 308.
 
*4 In 2008, Bank of America (“BAC”) took over 
servicing of CHL’s loans. “On or about” January 20, 
2009, BAC finally provided Plaintiffs with a copy of the 
entire set of loan documents from March 2006. Plaintiffs 
discovered from those copies that the documents were 
different from the ones they were given in 2006. On 
January 28, 2009, they attempted to rescind the loans. 
Plaintiffs allege that they intended to sell the house to pay 
off the remaining loans and asked BAC to “refund any 
monies that would be due to them and would sue if 
forced.” Id. ¶ 306. BAC responded by offering Plaintiffs a 
modification of both loans that appeared to allow 

Plaintiffs to pay below $3,000 per month at a fixed rate to 
pay off their home in 25 years. Id. ¶¶ 313–14. Plaintiffs 
allege, however, that the modification package 
“inadequately disclosed that they were still subprime 
loans which did not take into account Plaintiffs long term 
ability to repay loan.” Id. ¶ 315. As such, after signing the 
modification agreements, Plaintiffs “within three days of 
signing the modifications, February 26, 2009, ... orally 
and in writing cancelled and rescinded the modification.” 
Id. ¶ 318. This lawsuit followed.
 
Plaintiffs allege that the events leading up to their 
acceptance of a subprime, interest-only mortgage and 
HELOC on their Sunnyvale home were part and parcel of 
a broader scheme to “steer borrowers away from prime 
loans, and induce them to purchase subprime loan 
products” perpetrated by CFC, CHL, BAC, Mozilo, 
Lewis, and Sambol in conjunction with Bear Stearns and 
JPMorgan. Id. ¶ 2. The motivation for this alleged scheme 
was Bear Stearns’ and JPMorgan’s desire to increase the 
supply of residential subprime loans for their 
mortgage-backed securities instruments and CHL and 
Mozilo’s goal of producing “a growing quantity of 
subprime loans versus prime loans, that were designed 
with adjustable rates which would ultimately produce 
defaults after stripping borrowers or most, if not all of 
their funds and equity.” Id. ¶¶ 61, 85.
 
In 2000 to 2009, Bear Stearns and JPMorgan allegedly 
entered into agreements with Defendants whereby “JP 
Morgan and BAC would fund subprime residential home 
loans” originated by CHL’s brokers. See, e.g., id. 11 63, 
89, “A chief claim” is that CHL acted as a mortgage 
broker and not a bank in connection with these loans and 
that the parties involved concealed Bear Stearns’ and 
JPMorgan’s positions as the sources of funding as part of 
a concerted effort to “strip income, savings, equity from 
[borrowers] and transfer it to [named defendants].” See id. 
¶ 73 n.7, ¶ 98; see also, e.g., id. ¶¶ 85–88, 98–99, 103, 
138. In furtherance of this scheme, Plaintiffs allege that 
Mozilo, Sambol, and unserved defendant Kurland, who 
each occupied prominent positions within CHL and CFC, 
conducted internal meetings and numerous calls and 
meetings with Bear Stearns, JPMorgan, and other 
conspirators to set their plans into action. E.g., id. ¶¶ 
83–91, 103–05, 131, 138–52. Mozilo, Sambol, and 
Kurland are also alleged to have met and developed 
scripts and training programs whereby CHL brokers like 
Colyer were trained to push prospective borrowers into 
subprime loans and enticed to participate in the scheme 
with compensation incentives. E.g., ¶¶ 138–52, 181–85. 
For example, Plaintiffs allege that Colyer’s alleged 
bait-and-switch loan offer was made pursuant to “CHL, 
Mozilo and Sambol’s practice to lure minorities away 
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from honest brokers and lenders in order to trap them in 
BearStearns–Countrywide Enterprise MBS defective loan 
scheme.” Id. ¶ 225. Plaintiffs thus allege that they were 
“induced” into entering their two “predatory subprime 
loans” by the “Bear Stearns–Countrywide Enterprise.” 
See, e.g., id. ¶ 135. Plaintiffs allege that the fraudulent 
scheme continued with the charging of excessive interest 
rates on their HELOC, refusing to apply their monthly 
payments to the principal on their loan, and with BAC’s 
offer to modify their loans to a different allegedly 
subprime configuration.9 Id. ¶¶ 289–92, 300–02, 312–19.
 
*5 Plaintiffs also allege that part of the “Bear 
Stearns–Countrywide Enterprise’s” bait-and-switch 
scheme to sell more subprime loans by offering prime 
loans was their targeting of “African–Americans, Latinos, 
women and other minorities who were not sophisticated 
enough to question such.” Id. ¶¶ 35, 152–54, 172, 227. 
Plaintiffs assert “[b]ased on the experience of Plaintiffs 
and minority borrower complaints,” that “in 2004, 2005 
and 2006, Colyer’s office placed a higher percentage of 
African Americans, women and minorities into defective 
subprime loans then [sic] he placed/originated for white 
borrowers.” Id. ¶ 187.
 

B. Procedural Background
This case has had a lengthy and troubled procedural 
history. Plaintiffs instituted this lawsuit on March 18, 
2009 with a 38–page complaint alleging violations of the 
federal Truth in Lending Act (“TILA”), 15 U.S.C. § 1601 
et seq.; gender and race discrimination in violation of 42 
U.S.C. §§ 1981 and 1985; false advertising in violation of 
California Business & Professions Code § 17500; unfair 
competition in violation of California Business & 
Professions Code § 17200 (“UCL”); state law fraud and 
deceit; and breach of contract. See ECF 1. On May 2, 
2009, Plaintiffs filed a 48–page First Amended Complaint 
adding two individual defendants and also adding claims 
for violations of the Fair Debt Collection Practices Act 
(“FDCPA”), 15 U.S.C. § 1692 et seq., and the Real Estate 
Settlement Procedures Act (“RESPA”), 12 U.S.C. § 2601 
et seq. See ECF 26.
 
While the defendants’ motions to dismiss the First 
Amended Complaint were pending, Plaintiffs and some of 
the then-named defendants stipulated to allow Plaintiffs to 
file a Second Amended Complaint (“SAC”).10 Plaintiffs 
did so on June 19, 2009 in a 59–page complaint that 
added civil claims under the Racketeer Influenced and 
Corrupt Organizations Act (“RICO”), 18 U.S.C. § 1961 et 
seq. and the Lanham Act, 15 U.S.C. § 1125, to the mix. 

See SAC, ECF 59. Following extensive motion practice, 
the Court granted the defendants’ motions to dismiss on 
October 28, 2009 and dismissed Plaintiffs’ SAC with 
prejudice. See Order Granting Defs.’ Mots. to Dismiss 
(hereinafter “MTD Order”), ECF 125.
 
Plaintiffs appealed the dismissal order to the Court of 
Appeals for the Ninth Circuit, which appointed pro bono 
counsel to represent Plaintiffs before that court. See 
Merritt v. Countrywide Fin. Corp., 759 F.3d 1023, 1029 
(9th Cir.2014). On July 16, 2014, over one dissent, the 
Court of Appeals vacated the district court’s dismissal 
with prejudice, finding that the district court had erred in 
requiring Plaintiffs to allege tender in connection with 
their TILA claim for rescission of the HELOC, id. at 
1033; failing to consider equitable tolling of the statute of 
limitations on Plaintiffs’ RESPA claims, id. at 1040–41; 
and failing to afford Plaintiffs an opportunity to amend 
the SAC after receiving notice of the deficiencies in their 
pleadings, id. at 1041. See also Memorandum Opinion, 
ECF 141 (hereinafter “Mem. Op.”), available at Merritt v. 
Countrywide Fin. Corp., 583 Fed.Appx. 662, 664–65 (9th 
Cir.2014) (mem.). The Court of Appeals then remanded 
the case for further proceedings.11

 
*6 On remand, as instructed by the Court of Appeals, this 
Court issued a detailed “Order on Remand” to provide 
Plaintiffs “specific notice of the pleading requirements for 
each of the claims remaining in this case so as to afford 
Plaintiffs an opportunity to amend the complaint after 
receiving guidance from the Court.” Order on Remand at 
1, ECF 150. This Court interpreted the Court of Appeals’ 
mandate to require leave to amend on all of the claims 
asserted in the SAC that were not expressly dismissed by 
affirmance of the prior order of dismissal. Id. The Court 
then conducted an extensive case management conference 
with the parties and set a schedule for the filing of a third 
amended complaint. See ECF 158.
 
On January 2, 2015, after requesting and receiving an 
extension of the prior filing deadline set by the Court, 
Plaintiffs filed their 126–page Third Amended Complaint 
(“TAC”). TAC, ECF 168. Two days later, Plaintiffs filed 
a “Notice of Compliance with Ninth Circuit Order to 
Amend Complaint and Request for Order Directing U.S. 
Marshals Service to Serve Added Defendants,” ECF 170, 
which this Court construed as a motion for leave to amend 
to add additional claims and parties. Noting that in the 
TAC Plaintiffs had dropped a number of claims from the 
SAC on which they had received express leave to amend 
and asserted new claims on which they had not been 
given leave to amend, the Court nevertheless granted 
leave to advance the new claims in the TAC because 
Defendants had already addressed those new claims on 
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the merits in their recently filed motions to dismiss. See 
Order Granting in Part Motion for Leave to Amend at 
1–2, ECF 196. However, because Plaintiffs had made no 
showing under Federal Rule of Civil Procedure 15 and in 
light of the prejudice to potential new defendants, the 
Court denied Plaintiffs’ request to add additional 
defendants.
 

C. Claims in the Third Amended Complaint
In the TAC, Plaintiffs assert eleven claims against 
Defendants: (1) violation of 18 U.S.C. § 1962(c) 
(“RICO”) through the “BearStearns–Countrywide 
Enterprise” of steering borrowers into complex subprime 
loans, TAC ¶¶ 376–379 (First Claim); (2) conspiracy to 
violate RICO, 18 U.S.C. § 1962(d), TAC ¶¶ 380–83 
(Second Claim); (3) intentional misrepresentation 
(asserted against all Defendants except Benson), TAC ¶¶ 
384–422 (Third Claim); (4) violation of the UCL, Cal. 
Bus. & Prof.Code § 17200, TAC ¶¶ 423–26 (Fourth 
Claim); (5) violation of California’s False Advertising 
Law, Cal. Bus. & Prof.Code § 17500, TAC ¶¶ 427–30 
(Fifth Claim); (6) unjust enrichment, TAC ¶¶ 431–32 
(Sixth Claim); (7) strict liability, TAC ¶ 433 (Seventh 
Claim); (8) strict products liability for failing to warn of 
defects, TAC ¶ 434 (Eighth Claim); (9) race and gender 
discrimination in violation of the Fair Housing Act, 42 
U.S.C. § 3601, et seq., and the Equal Credit Opportunity 
Act, 15 U.S.C. § 1691, et seq., TAC ¶¶ 435–36 (Ninth 
Claim); (10) violation of TILA for failing to honor 
rescission, TAC ¶ 437 (Tenth Claim); and (11) violation 
of Section 8(a) of RESPA, 12 U.S.C. § 2607(a), for 
agreeing to pay unlawful kickbacks to Benson, TAC ¶ 
437 (Eleventh Claim).12

 
Now before the Court are Defendants’ motions to dismiss 
the TAC, strike allegations from the TAC, and stay 
certain state law claims in the TAC. ECF 159, 176, 177, 
179.
 

II. BENSON’S MOTION TO DISMISS ON THE 
GROUNDS OF RES JUDICATA AND 
COLLATERAL ESTOPPEL
Defendant Benson individually moves to dismiss 
Plaintiffs’ claims against him on the ground that those 
claims are now precluded by a final state court judgment 
for Benson on those same claims and issues. Benson 
Mot., ECF 177. The Court agrees.

 

A. Factual Background of Plaintiffs’ State Court 
Action

*7 The judicially noticeable documents reveal that after 
the Court dismissed Plaintiffs’ SAC in 2009, Plaintiffs 
proceeded to file suit in Superior Court for the County of 
Santa Clara against Benson, CFC, CHL, BAC, Angelo 
Mozilo, David Sambol, Michael Colyer, Johnny Chen, 
Kenneth Lewis, MERSCORP, and First American Title 
Company. Benson Request for Judicial Notice (“RJN”), 
ECF 178, Exh. A (State Ct. Third Am. Compl.).13 Based 
on the same essential facts as were alleged in this case, 
Plaintiffs in their state court complaint charged Benson 
with conspiracy to commit fraud; conspiracy to breach 
fiduciary duty; conspiracy to commit unfair business 
practices (pleaded as two causes of action for violation of 
the UCL and one cause of action for violation of 
California Business & Profession Code § 17500); and 
conspiracy to commit intentional infliction of emotional 
distress. Id. ¶¶ 297–392, 413–26.
 
Benson moved for summary judgment on Plaintiffs’ 
claims, observing that all of the causes of action asserted 
against him were based upon the allegation that he 
“falsely appraised the Subject Property at the insistence of 
other defendants.” Benson RJN Exh. B at 5. In his 
motion, Benson argued that he had made “no 
misrepresentations” in preparing his appraisal and that 
there was no conspiracy involving him. See id. at 1. 
Plaintiffs vigorously opposed. On May 25, 2012, the trial 
court ruled in Benson’s favor, finding that Benson had 
met his initial burden on summary judgment to produce 
evidence “that he did not participate in a conspiracy or 
intentionally inflate the value of Plaintiffs’ home” and 
that Plaintiffs had failed to meet their burden, in 
opposition, to show the existence of triable issues of 
material fact. Benson RJN Exh. C. Plaintiffs appealed.
 
On August 26, 2014, the Court of Appeal for the Sixth 
District affirmed. Id. Exh. E; see also Merritt v. Benson, 
No. H038378, 2014 WL 4213225, at *7 (Cal. Ct. App. 
Aug. 26, 2014). In its opinion affirming the state court, 
the state Court of Appeal made the following 
observations:

The only allegation of misconduct by Benson in the 
third amended complaint was that he agreed to 
participate in the conspiracy with Countrywide, Chen, 
and Colyer by falsely appraising the property, thereby 
assisting the other defendants in their predatory lending 
practices and intentional infliction of emotional 
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distress.

...

Benson met his initial burden by producing evidence 
that he did not intentionally inflate the value of the 
property, he did not participate in any conspiracy, and 
he was entitled to judgment as a matter of law.

Merritt v. Benson, 2014 WL 4213225, at *7-8. Benson 
met his burden by producing evidence showing:

Benson then inspected the property, obtained data on 
comparable properties, determined which three 
comparable properties were most similar to the subject 
property, drove by these three properties and 
photographed them, and prepared an appraisal report. 
According to Benson, this process conformed to the 
Uniform Standards of Professional Appraisal, met the 
accepted standards for real estate appraisers who 
appraised real estate in Santa Clara County, and was an 
accurate appraisal of the property in March 2006. None 
of the other defendants influenced Benson’s appraisal 
of the property and he did not communicate with any of 
the defendants about how the appraisal would be 
conducted or the expected value of the appraisal. 
Benson also stated that he operated independently and 
was never an agent of any other defendant regarding 
the appraisal of the property. Benson never saw any of 
the loan documents for the Merritts’ purchase of the 
property.

*8 Id. at *7. The court moreover considered Chen’s 
responses to Plaintiffs’ Requests for Admission, proffered 
by Plaintiffs to show Benson’s appraisal at Chen’s 
direction, and concluded that their argument based upon 
the evidence was without merit:

The responses state that Chen faxed Benson the MLS 
listings on March 10, 2006. There is nothing in the 
responses that indicate Chen instructed Benson on what 
value to assign to the property. Moreover, Benson’s 
supplemental declaration stated that his file 
demonstrated that he had already conducted his own 
MLS search on March 8, 2006. Thus, neither the 
facsimile transmission nor Chen’s responses 
demonstrated or created an inference of a conspiracy 
between Benson and the other defendants to perform a 
false appraisal of the property.

Id. at *10.
 
The California Supreme Court denied review on 
November 12, 2014. Benson RJN Exh. F. The Court of 
Appeal’s remittitur indicates that that court’s opinion 
became final on November 13, 2014. Id. Exh. G.
 

B. Legal Standard
“In our system of jurisprudence the usual rule is that 
merits of a legal claim once decided in a court of 
competent jurisdiction are not subject to redetermination 
in another forum.” Kremer v. Chem. Const. Corp., 456 
U.S. 461, 485 (1982). For that reason, the Full Faith and 
Credit Act, 28 U.S.C. § 1738, “mandates that the ‘judicial 
proceedings’ of any State ‘shall have the same full faith 
and credit in every court within the United States ... as 
they have by law or usage in the courts of such State ... 
from which they are taken.’ ” Matsushita Elec. Indus. Co. 
v. Epstein, 516 U.S. 367, 373 (1996) (quoting 28 U.S.C. § 
1738). Under the Act, a federal court must “treat a state 
court judgment with the same respect that it would 
receive in the courts of the rendering state.” Id. “Federal 
courts may not ‘employ their own rules ... in determining 
the effect of state judgments,’ but must ‘accept the rules 
chosen by the State from which the judgment is taken.’ ” 
Id. (quoting Kremer, 456 U.S. at 481–82); see also Migra 
v. Warren City Sch. Dist. Bd. of Educ., 465 U.S. 75, 81 
(1984).
 
In California, the doctrine of res judicata, which gives 
“certain conclusive effect to a former judgment in 
subsequent litigation involving the same controversy,” 
has two aspects:

In its primary aspect, commonly known as claim 
preclusion, it operates as a bar to the maintenance of a 
second suit between the same parties on the same cause 
of action. In its secondary aspect, commonly known as 
collateral estoppel, the prior judgment operates in a 
second suit based on a different cause of action as an 
estoppel or conclusive adjudication as to such issues in 
the second action as were actually litigated and 
determined in the first action.

Boeken v. Philip Morris USA, Inc., 48 Cal.4th 788, 797 
(2010) (quoting People v. Barragan, 32 Cal.4th 236, 
252–53 (2004)) (internal citations and quotation marks 
omitted). The tests for applying res judicata (as claim 
preclusion) and collateral estoppel are the same: “(1) A 
claim or issue raised in the present action is identical to a 
claim or issue litigated in a prior proceeding; (2) the prior 
proceeding resulted in a final judgment on the merits; and 
(3) the party against whom the doctrine is being asserted 
was a party or in privity with a party to the prior 
proceeding.” Id.
 
*9 In federal court, a defendant may raise the affirmative 
defense of res judicata by way of a motion to dismiss 
under Rule 12(b)(6) where there are no disputed issues of 
fact. See Scott v. Kuhlmann, 746 F.2d 1377, 1378 (9th 
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Cir.1984).
 

C. Discussion
There can be no dispute that Plaintiffs’ state court case 
against Benson concluded in a final judgment and that the 
parties in the state court case are essentially the same as 
those in the present case.14 As such, the second and third 
elements of the test for res judicata are satisfied. Boeken, 
48 Cal.4th at 797. Plaintiffs’ opposition to Benson’s 
motion largely focuses on whether the state court action 
involved the same claims or issues as are raised in this 
lawsuit. See generally Pls.’ Opp. to Benson, ECF 198.
 
California courts apply the “primary rights” theory in 
determining whether two proceedings involve identical 
causes of action for purposes of res judicata.15 Boeken, 48 
Cal.4th at 797 (citing Slater v. Blackwood, 15 Cal.3d 791, 
795 (1975). Under this theory, “the determinative factor is 
the harm suffered.” Id. at 798. “When two actions 
involving the same parties seek compensation for the 
same harm, they generally involve the same primary 
right.” Id. This is because a “cause of action,” for 
purposes of res judicata, refers to “the right to obtain 
redress for a harm suffered, regardless of the specific 
remedy sought or the legal theory (common law or 
statutory) advanced.” Id. “[W]hen there is only one 
primary right an adverse judgment in the first suit is a bar 
even though the second suit is based on a different 
theory.” S. Sutter, LLC v. LJ Sutter Partners, L.P., 193 
Cal.App. 4th 634, 660 (2011).
 
Here, all of Plaintiffs’ claims against Benson are based 
upon his purported fraud in valuing Plaintiffs’ property at 
$740,000. See Benson Mot. 5 (citing TAC ¶¶ 2, 12, 117, 
199, 205, 232, 237, 278, 296, 379). That issue was 
conclusively decided in Benson’s favor by the state court, 
which found that Benson “did not participate in a 
conspiracy or intentionally inflate the value of Plaintiffs’ 
home.” Benson RJN Exh. C. Because Plaintiffs litigated 
and lost their claims against Benson for relief for harm 
they suffered from Benson’s purportedly inflated 
appraisal, res judicata under the primary rights doctrine 
bars Plaintiffs from seeking relief for that same harm 
(whether the relief sought is same or different) in this 
forum.
 
Plaintiffs arguments in opposition are unpersuasive. 
Plaintiffs place undue significance on the fact that they 
filed suit in federal court first and only proceeded in state 
court after the federal court dismissed their SAC. Pls.’ 
Opp. to Benson 10. There is no exception to res judicata 

for lawsuits that are filed first in time. The general rule of 
concurrent jurisdiction allows lawsuits to proceed in state 
and federal court in parallel. Noel v. Hall, 341 F.3d 1148, 
1163 (9th Cir.2003). “Disposition of the federal action, 
once the state-court adjudication is complete, would be 
governed by preclusion law.” Exxon Mobil Corp. v. Saudi 
Basic Indus. Corp., 544 U.S. 280, 293 (2005) (citing with 
approval Noel, 341 F.3d at 1163–64). Here, the later-filed 
state court lawsuit reached final judgment first. 
Importantly, the state court did not find for Benson on the 
basis of res judicata or collateral estoppel from the federal 
lawsuit then on the appeal. The state court reached the 
merits of Plaintiffs’ fraud and conspiracy-based claims 
against Benson and this Court must respect the state 
court’s judgment on those merits.
 
*10 Plaintiffs’ arguments that their claims in this lawsuit 
are not “the same” as those they asserted against Benson 
in state court fail to account for California’s “primary 
rights” doctrine. See Pls.’ Opp. to Benson 11–12, 19–22. 
Plaintiffs cite to DiLoreto v. Downey Unified School 
District Board of Education, 196 F.3d 958, 964 n.3 (9th 
Cir.1999) for the proposition that “[w]hen a plaintiff 
presents federal and state claims in one action and the 
former declines supplemental jurisdiction, any state 
decision cannot preclude continued litigation in federal 
court.” Pls.’ Opp. 11–12. That is not what the cited 
footnote says, as DiLoreto concerned concurrent litigation 
of claims under the California Constitution in state court 
and claims under the federal Constitution in federal court. 
See DiLoreto, 196 F.3d at 963–64. In any case, the Ninth 
Circuit has acknowledged that DiLoreto is “in tension 
with California’s ‘primary rights’ theory, under which 
only one cause of action exists for the invasion of one 
primary right.” Diruzza v. Cnty. of Tehama, 323 F.3d 
1147, 1157 n.6 (9th Cir.2003).16 The Court thus finds that 
DiLoreto, given its distinct set of facts, is not controlling 
on the issues of res judicata and collateral estoppel at 
hand.
 
On the substance, Plaintiffs assert that their RESPA, 
RICO, and race discrimination claims against Benson in 
this forum are not the same as their claims against him in 
state court because they involve “federal not state primary 
rights” and elements beyond common law fraud. Id. at 19. 
This argument belies the allegations in the TAC, where 
Benson’s only alleged misconduct is his agreement to 
provide an inflated appraisal in exchange for a 
commission or for more work. See, e.g., TAC ¶¶ 117, 
199, 205, 232, 234, 237, 239–40, 276, 438. That Plaintiffs 
seek relief under different laws than were asserted in the 
state court does not obviate the fact that they are seeking 
relief for the same harm—Benson’s alleged participation 
in a conspiracy to inflate Plaintiffs’ property value in 
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order to generate higher cost loans.
 
Furthermore, the Court agrees with Benson that even if 
res judicata does not apply, collateral estoppel fully bars 
Plaintiffs’ claims here. Benson Mot. 7–8. For example, 
Plaintiffs claim that all Defendants violated RESPA by 
“promis[ing] Benson kickbacks in the form of future 
business if he falsified Plaintiffs property, with Benson 
performing such dual agency function and Defendants did 
in fact provide him additional work thereafter.” Id. ¶ 438. 
This claim necessarily depends on a determination that 
Benson agreed to provide an intentionally inflated 
appraisal in exchange for a kickback. Similarly, Plaintiffs’ 
RICO claim depends on their ability to show Benson’s 
participation in and furtherance of a racketeering 
enterprise through his transmission of a falsely inflated 
appraisal. Both of these claims fail in light of the state 
court’s judgment finding that Benson “did not participate 
in a conspiracy or intentionally inflate the value of 
Plaintiffs’ home,” Benson RJN Exh. C (emphasis added), 
and that “[a]t best, Plaintiffs’ evidence shows that Benson 
may have acted negligently in preparing his appraisal,” id. 
The issue of Benson’s purported agreement to 
fraudulently and intentionally inflate his appraisal of 
Plaintiffs’ property was thus actually litigated in state 
court and Plaintiffs’ claims based upon that same 
wrongful act are collaterally estopped.17 See S. Sutter, 193 
Cal.App. 4th at 661.
 
Finally, Plaintiffs appear to argue that res judicata and 
collateral estoppel do not apply in this instance because 
they could not advance their federal claims in state court, 
because they had no fair opportunity to litigate in state 
court, and because the Ninth Circuit’s ruling on appeal 
represented a change in the law and sets forth “law of the 
case” allowing them to proceed. See Pls.’ Opp. to Benson 
12–19, 22–23. These arguments are without merit. None 
of Plaintiffs’ federal law claims provide for exclusive 
federal jurisdiction, and there is no indication that the 
federal claims against Benson could not have been raised 
in state court.18 There is no evidence that the state 
proceedings failed to satisfy the minimum procedural 
requirements of the Fourteenth Amendment’s Due 
Process Clause. Kremer, 456 U.S. at 481. Plaintiffs’ 
contention that the state court held them to “a very high 
legal procedural standard for taking in evidence” appears 
to simply be their expression of dissatisfaction with the 
outcome in state court, as they have pointed to no 
evidence that the state court held them to an improper 
burden in opposing Benson’s motion for summary 
judgment, and Plaintiffs’ argument based on differing 
burdens of proof in the two forums rests on this fallacious 
interpretation of the state court proceedings. See Pls.’ 
Opp. to Benson 15–18. Finally, the Ninth Circuit’s ruling 

on Plaintiffs’ appeal of the Court’s order dismissing their 
SAC was limited to the pleading standards applicable to 
their claims and did not license them to revive finally 
adjudicated issues and claims. Indeed, in its memorandum 
order, the Ninth Circuit expressly refrained from opining 
on the merits of Plaintiffs’ claims. See Mem. Op. ¶ 5 (“it 
will remain to be seen whether [Plaintiffs’ amended] 
complaint states a claim”).
 
*11 In conclusion, the undisputed facts establish that the 
claims Plaintiffs have asserted against Benson in the TAC 
are precluded by the doctrine of res judicata. Plaintiffs are 
furthermore collaterally estopped from relitigating 
whether Benson conspired with the other defendants to 
intentionally inflate his appraisal of Plaintiffs’ 
property—that issue has been decided against them and in 
Benson’s favor. Benson’s Motion to Dismiss is 
accordingly GRANTED, and the claims against him are 
dismissed with prejudice.
 

III. COUNTRYWIDE DEFENDANTS’ MOTIONS 
TO DISMISS

A. Legal Standards

i. Federal Rules of Civil Procedure 8(a) and 12(b)(6)

Federal Rule of Civil Procedure 8(a)(2) requires a 
plaintiff to include in his complaint “short and plain 
statement of the claim showing that the pleader is entitled 
to relief.” Fed.R.Civ.P. 8(a)(2). Complaints that contain 
allegations that are “argumentative, prolix, replete with 
redundancy, and largely irrelevant” are disfavored 
because they unfairly burden litigants and judges with the 
task of identifying a plaintiff’s claim. McHenry v. Renne, 
84 F.3d 1172, 1177, 1180 (9th Cir.1996).
 
A motion to dismiss pursuant to Rule 12(b)(6) tests the 
sufficiency of a plaintiff’s statement of his claim for 
relief. While a complaint need not contain detailed factual 
allegations, it “must contain sufficient factual matter, 
accepted as true, to ‘state a claim to relief that is plausible 
on its face.’ ” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) 
(quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 
(2007)). The plausibility standard “asks for more than a 
sheer possibility that a defendant has acted unlawfully,” 
and a complaint that pleads facts that are “merely 
consistent with” a defendant’s liability “stops short of the 
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line between possibility and plausibility.” Id. (quoting 
Twombly, 550 U.S. at 555, 557) (internal quotation marks 
omitted). In considering a Rule 12(b)(6) motion, a court 
may generally consider allegations contained in the 
pleadings, exhibits attached to or incorporated by 
reference into the complaint, and matters properly subject 
to judicial notice. 5B Wright & Miller Fed. Prac. & Proc. 
Civ. § 1357 (3d ed.2004); see also Tellabs, Inc. v. Makor 
Issues & Rights, Ltd., 551 U.S. 308, 322 (2007). When 
determining whether a claim has been stated, the Court 
accepts as true all well-pleaded factual allegations and 
construes them in the light most favorable to the 
plaintiff.19 Reese v. BP Exploration (Alaska) Inc., 643 
F.3d 681, 690 (9th Cir.2011). However, the Court need 
not “accept as true allegations that contradict matters 
properly subject to judicial notice” or “allegations that are 
merely conclusory, unwarranted deductions of fact, or 
unreasonable inferences.” In re Gilead Scis. Sec. Litig., 
536 F.3d 1049, 1055 (9th Cir.2008) (internal quotation 
marks and citations omitted).
 
*12 In considering the TAC and the present motions, the 
Court is also mindful that “[a] document filed pro se is ‘to 
be liberally construed,’ and ‘a pro se complaint, however 
inartfully pleaded, must be held to less stringent standards 
than formal pleadings drafted by lawyers.’ ” Erickson v. 
Pardus, 551 U.S. 89, 94 (2007) (quoting Estelle v. 
Gamble, 429 U.S. 97, 106 (1976)). “Unless it is 
absolutely clear that no amendment can cure the defect ... 
a pro se litigant is entitled to notice of the complaint’s 
deficiencies and an opportunity to amend prior to 
dismissal of the action.” Lucas v. Dep’t of Corr., 66 F.3d 
245, 248 (9th Cir.1995) (quoted with approval in Merritt, 
759 F.3d at 1041). Conversely, leave to amend may be 
denied if amendment would be futile, unduly prejudicial 
to the opposing party, or be taken in bad faith or for 
dilatory motive. Foman v. Davis, 371 U.S. 178,182 
(1962); Eminence Capital, LLC v. Aspeon, Inc., 316 F.3d 
1048, 1052 (9th Cir.2003). A district court’s discretion to 
deny leave to amend is “particularly broad” where a 
plaintiff has previously amended unsuccessfully. Salameh 
v. Tarsadia Hotel, 726 F.3d 1124, 1133 (9th Cir.2013) 
(citing Sisseton–Wahpeton Sioux Tribe v. United States, 
90 F.3d 351, 355 (9th Cir.1996)).
 

ii. Federal Rule of Civil Procedure 12(f)

Federal Rule of Civil Procedure 12(f) permits a court to 
“strike from a pleading an insufficient defense or any 
redundant, immaterial, impertinent, or scandalous 
matter.” The function of a motion under this rule is to 
“avoid the expenditure of time and money that must arise 

from litigating spurious issues by dispensing with those 
issues prior to trial.” Fantasy, Inc. v. Fogerty, 984 F.2d 
1524, 1527 (9th Cir.1993) rev’d on other grounds, 510 
U.S. 517 (1994). The Ninth Circuit has defined 
“immaterial” matter as “that which has no essential or 
important relationship to the claim for relief or the 
defenses being pleaded” and “impertinent” matter as 
“statements that do not pertain, and are not necessary, to 
the issues in question.” Id. (quoting 5 Charles A. Wright 
& Arthur R. Miller, Federal Practice and Procedure § 
1382, at 706–07, 711 (1990)). Furthermore, 
“[s]uperfluous historical allegations are a proper subject 
of a motion to strike.” Id. The decision to strike a portion 
of a party’s pleading is within the sound discretion of the 
court. Nurse v. United States, 226 F.3d 996, 1000 (9th 
Cir.2000).
 

B. The Countrywide Defendants’ Motion to Dismiss 
Under Rule 8(a) and to Strike Under Rule 12(f) 
(Joined by Angelo Mozilo)

The Countrywide Defendants urge this Court to dismiss 
Plaintiffs’ TAC for failure to comply with Federal Rule of 
Civil Procedure 8’s requirement of a “short and plain 
statement of the claim showing that the pleader is entitled 
to relief.” Fed.R.Civ.P. 8(a)(2); Mot. to Dismiss or Strike 
(hereinafter “MTS”) 1–5. The Countrywide Defendants’ 
objections to the length and prolixity of the TAC are well 
taken.
 
In dissenting from the Ninth Circuit’s ruling vacating the 
Court’s prior order of dismissal, Judge Kleinfeld observed 
that Plaintiffs’ 68–page, 398–paragraph SAC was “neither 
‘short’ nor ‘plain’ ” and expressed concern regarding 
Plaintiffs’ ability to amend with clarity. Merritt v. 
Countrywide Fin. Corp., 759 F.3d 1023, 1041 (9th 
Cir.2014) (Kleinfeld, J., dissenting). The panel majority, 
on remand, was sensitive to these concerns and instructed 
the district court to “emphasize that the amended 
complaint should contain only a ‘short and plain 
statement of the claim showing that the pleader is entitled 
to relief.’ ” Mem. Op. ¶ 5. This Court did so in its Order 
on Remand, instructing Plaintiffs that their amended 
pleading must be short and plain and clearly state how 
each defendant allegedly violated Plaintiffs’ rights. See 
Order on Remand at 2. Plaintiffs were also instructed that 
“No other claims may be asserted in the amended 
pleading without leave of court.” Id. at 8. Nevertheless, 
Judge Kleinfeld’s concerns appear to have been 
well-founded, as the 68–page 398–paragraph SAC has 
now ballooned into the 126–page 438–paragraph TAC 
presently before the Court, which asserts several new and 
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different claims and purports to add additional defendants.
 
*13 Though Plaintiffs are correct in noting that their 
RICO claim must satisfy the heightened pleading 
requirements for fraud under Rule 9(b), they are incorrect 
in stating that “[t]he Who, What, How, When and Where 
[of fraud] must be pled with specificity and not in a plain 
and simple fashion of Rule 8.” Pls.’ MTS Opp. 3, ECF 
203. “A heightened pleading standard is not an invitation 
to disregard Rule 8’s requirement of simplicity, 
directness, and clarity.” McHenry, 84 F.3d at 1178. Here, 
the TAC is anything but simple. Indeed, it is frequently 
reminiscent of the pleading dismissed in McHenry, as it is 
replete with repetitious and immaterial allegations, 
superfluous historical allegations, irrelevant references to 
other lawsuits involving the defendants, and entire 
paragraphs alleging that Bear Stearns, JP Morgan, BAC, 
CHL, Colyer, Kurland, Sambol, and Mozilo “each 
personally” committed numerous acts of concealment and 
fraud against Plaintiffs with no way to distinguish who 
did what. See id. at 1177–78.
 
The Court observes further that rather than follow the 
guidance set forth by the Ninth Circuit and by this Court 
on remand, Plaintiffs have changed the nature of their 
claims, foregoing certain claims on which they were 
given leave to amend and advancing new theories that 
were never authorized. Indeed, the bulk of Plaintiffs’ 
TAC is now devoted to new theories of racketeering and 
race and/or gender discrimination, and their TILA and 
RESPA claims—the focus of the Ninth Circuit’s 
opinion—have become somewhat of an afterthought. As 
such, the TAC could properly be dismissed for failure to 
comply with Rule 8 and with this Court’s Order on 
Remand.
 
Nevertheless, “verbosity or length is not by itself a basis 
for dismissing a complaint based on Rule 8(a),” and 
complaints with excessive factual detail may generally 
move forward if they are “intelligible and clearly 
delineate the claims and the Defendants against whom the 
claims are made.” Hearns v. San Bernardino Police 
Dep’t, 530 F.3d 1124, 1131, 1132 (9th Cir.2008). Certain 
of Plaintiffs’ allegations are specific and factual, and the 
sufficiency of those allegations should be tested on the 
merits. The Court therefore DENIES the Countrywide 
Defendants’ motion to dismiss pursuant to Rule 8(a)20 and 
takes up their alternative request to strike allegations 
under Rule 12(f).
 
The Countrywide Defendants seek to strike Paragraphs 
2–21, 23–30, 57–134, 138–141, 144–192, 227–230, 
231–240, 247, 271, 281, 288, 304, 293–300, 305, 
309–311, 320–323, 312–313, 315, 319, 324–335, 

386–411, 420, 424–426, and 428–429 from the TAC on 
the ground that each of these paragraphs contains 
immaterial, impertinent, prejudicial, and scandalous 
allegations regarding a variety of topics. The Court 
partially agrees with the Countrywide Defendants. A large 
number of the paragraphs that the Countrywide 
Defendants seek to strike are prolix and redundant, but 
they do appear to be directed at Plaintiffs’ attempt to 
demonstrate the formation, goal, and structure of a 
racketeering enterprise. Furthermore, Paragraphs 155–173 
read like they were pulled from a securities fraud 
complaint and the emails referenced in Paragraphs 
174–180 likewise appear more pertinent to alleged fraud 
on the investing public, as opposed to borrowers like 
Plaintiffs. However, because the gravamen of Plaintiffs’ 
claims is fraud, and in light of Plaintiffs’ pro se status, it 
is more appropriate to address those allegations in light of 
their claims.
 
It is clear however, that a number of paragraphs contain 
superfluous historical allegations or unrelated information 
from other proceedings that are immaterial and 
impertinent. For example, Paragraphs 119–134 concern 
First American Title Company and MERSCORP and 
events reaching back to 1989, and the relevance of these 
allegations is not clear. Plaintiffs assert that the RICO 
scheme they have alleged “spans from 1993 to 2006, and 
continues from 2006 to 2009 and continues more from 
2009 to 2014.” Pls.’ MTS Opp. 11. Plaintiffs make no 
showing that these allegations are pertinent to their claims 
against the Countrywide Defendants who, according to 
the allegations in the TAC, formed the alleged “Bear 
Stearns–Countrywide Enterprise” in 2000–2001. See TAC 
¶¶ 83–86. Other paragraphs in the TAC discuss other 
lawsuits and investigations involving the Countrywide 
Defendants and public reporting on the financial crisis 
that have no apparent pertinence to the claims in this case, 
other than to cast them in a bad light. The Court 
accordingly GRANTS IN PART and DENIES IN PART 
the Countrywide Defendants’ motion to strike pursuant to 
Rule 12(f) and STRIKES Paragraphs 18–21, 26:18–22, 
74–82, 119–134, 247, 271, 304, 309–311, 320–323, 
324–335 from the TAC for consisting of immaterial and 
impertinent matters.21

 

C. The Countrywide Defendants’ Motion to Dismiss 
Under Rule 12(b)(6) (Joined by Angelo Mozilo)

*14 The Countrywide Defendants move to dismiss all of 
the claims in the TAC pursuant to Rule 12(b)(6) for 
failure to state a claim. See generally Mot. to Dismiss 
(hereinafter “MTD”). The Court agrees that certain claims 

Case 2:19-ap-01382-SK    Doc 229-2    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Appendix     Page 349 of 525



Merritt v. Countrywide Financial Corporation, Not Reported in Fed. Supp. (2015)

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 11

are fatally deficient but concludes that deficiencies in 
other claims could be addressed with amendment.22 The 
Court addresses the federal claims first.
 

i. RICO

Plaintiffs bring civil claims against all Defendants under 
§§ 1962(c) and (d) of the RICO act. See TAC ¶¶ 376–379 
(First Claim), ¶¶ 380–83 (Second Claim). Section 1962(c) 
makes it “unlawful for any person employed by or 
associated with any enterprise ... to conduct or participate, 
directly or indirectly, in the conduct of such enterprise’s 
affairs through a pattern of racketeering activity.” A 
successful claim under § 1962(c) thus requires evidence 
of “(1) conduct (2) of an enterprise (3) through a pattern 
(4) of racketeering activity.” Sedima, S.P.R.L. v. Imrex 
Co., 473 U.S. 479, 496 (1985); Living Designs, Inc. v. E.I. 
Dupont de Nemours and Co., 431 F.3d 353, 361 (9th 
Cir.2005). Section 1962(d) makes it “unlawful for any 
person to conspire to violate” any subsection of § 1962. 
The definition of “racketeering activity” encompasses 
significant portions of Title 18 of the U.S.Code, and in 
particular including mail fraud, id. § 1341, and wire fraud, 
id. § 1343, which are the predicate acts complained of in 
this case. See id. § 1961(1). When mail or wire fraud form 
the basis for a RICO claim, the plaintiff must satisfy the 
requirements of Rule 9(b) in pleading “the time, place, 
and specific content of the false representations as well as 
the identities of the parties to the misrepresentation.” Alan 
Neuman Prods., Inc. v. Albright, 862 F.2d 1388, 1392–93 
(9th Cir.1988) (quoting Schreiber Distrib. Co. v. 
Serv–Well Furniture Co., 806 F.2d 1393 (9th Cir.1986).
 
In their SAC, Plaintiffs alleged RICO claims against the 
“BofA Enterprise,” which included many of the 
individual defendants named in the TAC, along with 
Bank of America and Wells Fargo. SAC ¶ 383. That 
enterprise had as its illegal purpose “steering as many 
borrowers as possible into inappropriate subprime loans 
in order to transfer the funds, equity and properties to 
BofA Enterprise and its agents.” Id. ¶ 384. This alleged 
enterprise was centered on Bank of America and Wells 
Fargo Bank. See, e.g., id. ¶ 360(a).
 
In their TAC, the “BofA Enterprise” has been replaced 
with the “Bear Stearns–Countrywide Enterprise,” which 
Plaintiffs allege was formed in 2000 but conceived and 
developed as early as 1993 by Bear Stearns. TAC ¶¶ 57, 
83. The TAC describes numerous telephone calls, face to 
face meetings, and agreements among the alleged 
co-conspirators to this “Bear Stearns–Countrywide 
Enterprise.” Id. ¶¶ 84–152. Although this newly described 

enterprise is sometimes described in similar terms, its 
purpose, focus, object, and conduct are completely 
different than previously alleged. The “Bear 
Stearns–Countrywide Enterprise” centers on Bear Stearns 
and JP Morgan. These banks purportedly “wished to lend 
funds to residential mortgage borrowers in order to 
achieve greater profits” but did not wish to publicly 
disclose their involvement. Id. ¶¶ 85–86. The object of the 
enterprise was to generate as many loans as possible for 
Bear Stearns and JP Morgan to package into 
mortgage-backed securities. Id. ¶¶ 4, 57–73, 83102. To 
that end, CHL allegedly acted not as a lender, but as a 
loan broker for Bear Stearns and JP Morgan “to 
dramatically increase production of subprime loans to 
residential mortgage borrowers that would be funded by 
Bear Stearns et al the repurchase agreements and design 
loans in a way so that borrowers income, savings, equity 
would be stripped from them before leading to 
foreclosure, but advertised and presented as the ‘best’ 
possible loan products that borrowers could purchase on 
the market.” Id. ¶ 103.
 
*15 The Countrywide Defendants argue that Plaintiffs’ 
RICO claims fail for a number of reasons, including that 
they are time-barred and fail to plead fraud with 
specificity. MTD 10–17. Plaintiffs argue that their claims 
are not time-barred because the claims do not need to 
relate back to the initial claims and that the statute of 
limitations on their RICO claims was tolled while the case 
was on appeal. Pls.’ MTD Opp. at 18, ECF 212. Plaintiffs 
are certainly correct that their “BofA Enterprise” RICO 
claims were tolled, but they have abandoned that claim 
and offered a new theory unrelated to the Bank of 
America–Wells Fargo scheme that made up their previous 
claims in the SAC. In fact, it appears from the record that 
after the Court dismissed the RICO claims in 2009, 
Plaintiffs abandoned the claims until this Court allowed 
amendment after remand from the Ninth Circuit.23 The 
Court thus agrees with the Countrywide Defendants that 
the racketeering enterprise alleged in the TAC is so 
different from the one presented in the SAC that the 
amended allegations do not satisfy the Rule 15(c)(1)(B) 
requirement for relation back. As such, Plaintiffs’ new 
RICO theories asserted in 2015 based upon an injury 
incurred in 2006 and discovered by no later than June 
2009 (when Plaintiffs pleaded their original RICO claim 
under a different theory now abandoned) are time-barred. 
Rotella v. Wood, 528 U.S. 549, 555 (2000) (four-year 
statute of limitations for RICO begins running from date 
that injury is discovered).
 
More fundamentally, Plaintiffs’ RICO allegations 
continue to be conclusory and lacking in sufficient 
plausibility to demonstrate their entitlement to relief. 
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Iqbal, 556 U.S. at 678; Twombly, 550 U.S. at 555–57). 
Aside from Chen and Colyer, Plaintiffs’ pleadings 
continue to fail to set forth each defendant’s alleged 
misrepresentations with specificity.24 Defendants CHL, 
CFC, Mozilo, and Sambol are grouped together with a 
laundry list of alleged misrepresentations made to 
Plaintiffs with no way to distinguish who did what. See, 
e.g., TAC ¶¶ 276, 278; see also Pls.’ MTD Opp. 2. 
Furthermore, Plaintiffs allege that the so-called “Bear 
Stearns–Countrywide Enterprise” accomplished its 
objective through two (if not more) fraudulent schemes: 
“concealment and targeting.” Pls.’ MTD Opp. 1. As to 
concealment, Plaintiffs have not alleged in anything but 
conclusory fashion that CHL, CFC, Mozilo, and Sambol 
had affirmative duties to disclose to borrowers the 
information they allegedly concealed, such as their 
compensation, Bear Stearns’ funding of loans generated 
by CHL, and their internal guidelines. See TAC ¶¶ 
355–64. As to “targeting,” by which the Court infers that 
Plaintiffs mean the alleged scheme to push borrowers into 
subprime loans regardless of their qualifications, the 
allegations in the TAC suggest at best that Colyer 
misrepresented the terms on which he could secure a loan 
for Plaintiffs in order to lull them into signing a less 
favorable loan with CHL and that he did so in order to 
“maximize his commissions and revenue for CHL.” TAC 
¶ 206. The allegations do not plausibly show that any of 
the other defendants participated in the conduct of the 
alleged enterprise with a specific intent to defraud. See 
Eclectic Properties E., LLC v. Marcus & Millichap Co., 
751 F.3d 990, 997–1000 (9th Cir.2014). To the extent 
Plaintiffs also assert a scheme to defraud through the 
Countrywide Defendants’ advertisement and other 
statements to the general public, they have not identified 
any fraudulent statements that rise above the level of 
“puffery,” nor can they demonstrate that such statements 
caused their injury, as they allege that they were referred 
to CHL by Wells Fargo. See TAC ¶ 202.
 
*16 Finally, the Court has grave concerns regarding 
Plaintiffs’ Rule 11 basis for the bulk of their allegations 
pertaining to their RICO claims. Plaintiffs frequently 
allege the contents of conversations among the defendants 
of which it is clear they could not have personal 
knowledge. For example, Plaintiffs allege that “from on 
or about July to October 2014, BAC and JP Morgan 
managers, through their respective general counsel, held a 
series of phone calls with [the Countrywide Defendants’ 
attorney] Goldberg where they requested him to 
misrepresent to the state court that Plaintiffs not only 
waived their right to sue because of their signing 
modification contract, but that the filing of the state law 
claims in December 2009 was beyond the lawful statute 
of limitations period.” TAC ¶ 322 (emphasis added). 

During the April 30, 2015 motion hearing, Mr. Merritt 
admitted that this allegation was made on “information 
and belief” based on his awareness that Mr. Goldberg had 
phone calls with his clients and based on the arguments 
that Mr. Goldberg made in Plaintiffs’ state court action 
(the Countrywide Defendants prevailed on the waiver and 
statute of limitations arguments, but the state court’s 
ruling is not yet final). See 4/30/15 Hr’g Tr. 25:3–26:23, 
28:14–29:10. “Information and belief” appears very few 
times throughout the TAC and not at all in Paragraph 
322.25 It is thus not clear how many of the other 
allegations in the TAC are based upon Plaintiffs’ 
“information and belief” formed from seemingly 
innocuous occurrences such as a lawyer’s communication 
with and representation of his client.26

 
Although the Court has declined to dismiss the entire 
TAC under Rule 8, Plaintiffs should not take from that 
ruling the conclusion that the TAC is clear or 
comprehensible. In fact, it is the absence of a short plain 
statement that compels dismissal of these RICO claims. 
Considering Plaintiffs’ pro se status, and having observed 
their efforts to comply with the Court’s rulings, it is 
reasonable to conclude that Plaintiffs will not be able to 
shorten or clarify their pleadings. The court thus must rule 
on the RICO claims as currently pleaded.
 
The voluminous and largely irrelevant allegations, 
seemingly ripped from the headlines, expose the paucity 
of actual facts alleged in relation to Plaintiffs’ RICO 
claims. On several previous occasions, Plaintiffs have 
chosen to amend or have been given leave to amend with 
guidance from this Court. Instead of heeding the Court’s 
directions, this TAC is more verbose and less clear than 
its predecessors. Fatal to these RICO claims, but common 
to most of the claims in the suit, is Plaintiffs’ perpetual 
recasting of their claims. In this instance, the “enterprise” 
has morphed into a completely different one and the 
participants have changed to now include Bear Stearns at 
the helm.
 
In sum, Plaintiffs were informed that their allegations in 
the SAC were too conclusory and they were instructed to 
amend. See MTD Order at 12; Order on Remand at 8. 
Plaintiffs were not authorized to change their theory, but 
rather to allege specific facts clarifying their theory in a 
manner that could place Defendants on notice of the 
charged misconduct. The TAC continues to fail to give 
Defendants notice of Plaintiffs’ claims or to establish a 
plausible entitlement to relief. And as discussed above, 
Plaintiffs have abandoned their prior theory, alleged a 
significantly different “enterprise” and thus delayed far 
beyond the four year limitations period for assertion of 
this claim. Thus, the RICO claims in the TAC are 
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time-barred and not subject to amendment. The 
Countrywide Defendants’ motion to dismiss is 
accordingly GRANTED with respect to Plaintiffs’ First 
and Second Claims under the RICO Act, and those claims 
are dismissed with prejudice.
 

ii. Discrimination Claims Under the ECOA and FHA

*17 The Court begins by observing that the discrimination 
claim previously alleged in the SAC was made pursuant 
to 42 U.S.C. § 1981 and asserted that Defendants, with 
discriminatory intent based upon Plaintiffs’ race, 
prevented Plaintiffs from accessing the funds in their 
HELOC, thus impairing their right to hold contracts. This 
§ 1981 claim was the discrimination claim that the Court 
dismissed in 2009 and that the Ninth Circuit directed this 
Court to allow Plaintiffs to amend on remand. MTD 
Order at 7; Mem. Op. ¶ 5. This Court notified Plaintiffs of 
the essential elements of their § 1981 discrimination claim 
in its Order on Remand. Plaintiffs have since abandoned 
that § 1981 claim. In the TAC, Plaintiffs now assert race 
and gender discrimination in violation of the the Equal 
Credit Opportunity Act (“ECOA”) and the Fair Housing 
Act (“FHA”) based upon the Countrywide Defendants’ 
alleged targeting of minorities for subprime loans. See 
TAC ¶¶ 435–36. Only after Plaintiffs filed the TAC did 
the Court, in the interest of judicial efficiency, accept the 
changes made in the TAC to assert a different theory of 
discrimination and to assert new claims under different 
statutes. See ECF 196. In any event, the Countrywide 
Defendants argue that these new claims also fail because 
Plaintiffs were not eligible for a prime loan and because 
their allegations do not plausibly show discrimination. 
MTD 9–11. The Court agrees.
 
The ECOA makes it unlawful “for any creditor to 
discriminate against any applicant, with respect to any 
aspect of a credit transaction on the basis of race, color, 
religion, national origin, sex or marital status, or age 
(provided the applicant has the capacity to contract).” 15 
U.S.C. § 1691(a). The FHA makes it unlawful “[t]o 
discriminate against any person in the terms, conditions, 
or privileges of sale or rental of a dwelling, or in the 
provision of services or facilities in connection therewith, 
because of race, color, religion, sex, familial status, or 
national origin.” 42 U.S.C. § 3604(b). The ECOA has a 
five-year statute of limitations and the FHA has a 
two-year limitations period. 15 U.S.C. § 1691e(f); 42 
U.S.C. § 3613(a)(1)(A). ECOA and FHA claims may be 
alleged under either a “disparate treatment” theory of 
discrimination or through evidence of “disparate impact.” 
See Texas Dep’t of Hous. & Cmty. Affairs v. Inclusive 

Communities Project, Inc., 135 S.Ct. 2507, 2525 (2015); 
Pfaff v. U.S. Dep’t of Hous. & Urban Dev., 88 F.3d 739, 
745 (9th Cir.1996); Miller v. Am. Exp. Co., 688 F.2d 
1235, 1240 (9th Cir.1982); Subramaniam v. Beal, No. 
3:12–CV–01681–MO, 2013 WL 5462339, at *9 (D.Or. 
Sept. 27, 2013). Plaintiffs appear to be advancing both 
theories. See Pls.’ MTD Opp. 17–18.
 
In order to show disparate treatment, Plaintiffs must 
allege facts establishing (1) that they are members of a 
protected class; (2) that they applied and were qualified 
for a prime loan; (3) that the loan was given to them was 
on grossly unfavorable terms (in this case, alleged to be 
subprime); and (4) that the lender either intentionally 
targeted them for unfair loans or currently makes loans on 
more favorable terms to similarly situated others. See 
Rowe v. Union Planters Bank of Se. Missouri, 289 F.3d 
533, 535 (8th Cir.2002).
 
Plaintiffs allege that they are of “African–American 
decent [sic] and a female.” TAC ¶ 192. They also allege 
that their FICO scores “averaged at 685–690,” ranging 
“from 670 to 701” in 2006 and that this was sufficient to 
qualify them for a prime loan under CHL’s standards. Id. 
¶¶ 22, 159; see Pls.’ MTD Opp. 17. Plaintiffs have not 
alleged sufficient facts, however, to show that their credit 
score was alone sufficient to qualify them for a prime loan 
in the amount that they were seeking without 
consideration of other factors such as their income. In 
fact, although Plaintiffs do not allege their annual income, 
the allegations reflect that Mrs. Merritt was on disability 
and that her disability payments were expected to 
decrease to $1,400 per month in 2008. See TAC ¶¶ 212, 
223. In light of these allegations, Plaintiffs have not 
adequately alleged facts to show that the strength of their 
FICO scores alone qualified them for prime terms for the 
amount that they were seeking to borrow. See Cabrera v. 
Countrywide Home Loans Inc., No. C 11–4869 SI, 2013 
WL 1345083, at *5 n.4 (N.D.Cal. Apr. 2, 2013) 
(identifying same deficiency and observing that the 
borrowers’ stated annual income “clearly would not 
support” a loan in the amount that they received). 
Furthermore, although Plaintiffs allude to other mortgage 
brokers that may have been able to obtain financing with 
a prime rate, it is not alleged that those other loans would 
have been in the amount that Plaintiffs sought. See TAC ¶ 
201. Moreover, Plaintiffs also acknowledge that the other 
brokers were not willing to offer a loan over selling price 
for home improvements. Id. Plaintiffs also do not allege 
that other borrowers that were similarly situated received 
better loan terms than they did. Indeed, as the 
Countrywide Defendants point out, because Plaintiffs do 
not allege their income anywhere in the TAC, there is no 
factual basis for determining Plaintiffs’ similarity to other 
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borrowers. MTD 11. The allegations thus fail to show 
disparate treatment on account of race or Mrs. Merritt’s 
gender.
 
*18 As to disparate impact, Plaintiffs must show “a 
significant disparate impact on a protected class caused by 
a specific, identified ... practice or selection criterion.” 
Stout v. Potter, 276 F.3d 1118, 1121 (9th Cir.2002). 
Although statistical data may be used to show disparate 
impact, “a disparate-impact claim that relies on a 
statistical disparity must fail if the plaintiff cannot point to 
a defendant’s policy or policies causing that disparity.” 
Inclusive Communities Project, 135 S.Ct. at 2523. 
Plaintiffs’ contention that the Countrywide Defendants 
either intentionally targeted or disproportionately 
impacted minority borrowers is alleged in conclusory 
fashion. The greatest factual specificity that Plaintiffs can 
muster is that “in 2002, 2003, 2004, 2005, 2006 
throughout the United States, CHL provided prime loans 
to European–American borrowers who had credit score of 
650 and above more than 70% of the time; but originated 
ARM and or 100% subprime loans over 60% of the time 
to African–Americans, Latinos, Woman [sic] and other 
minorities who had credit score of 650 and more.” TAC ¶ 
153. The group of “European–American borrowers” is not 
mutually exclusive from one comprising 
“African–Americans, Latinos, Wom[e]n and other 
minorities” and, as such, these statistics fail to show 
disparate impact on a protected class. Plaintiffs 
furthermore fail to identify a specific policy that is 
causally linked to this alleged disparity. Accord 
Subramaniam, 2013 WL 5462339, at *9; Cabrera, 2013 
WL 1345083, at *5. Nevertheless, these deficiencies 
might be remedied on amendment.
 
Finally, it appears that Plaintiffs have also invoked 42 
U.S.C. § 1985 in connection with their race and gender 
discrimination claims. See TAC ¶ 435. Plaintiffs agreed to 
dismiss their § 1985 claim in 2009, acknowledging that 
“section 1985 is not actionable here, the correct provision 
is § 1981 and [Plaintiffs] agree to § 1985 dismissal.” 
MTD Order at 6 n.10. Plaintiffs cannot revive a claim 
they previously agreed to dismiss (and admitted was not 
actionable) and the Court accordingly declines to address 
§ 1985 here.
 
Because the allegations in the TAC do not plausibly 
demonstrate either disparate treatment of Plaintiffs on 
account of their race or Mrs. Merritt’s gender, and 
because the allegations also do not demonstrate disparate 
impact on the basis of race or gender, the Countrywide 
Defendants’ motion to dismiss is GRANTED with respect 
to Plaintiffs’ Ninth Claim for race and gender 
discrimination under the ECOA and the FHA. Although 

the Court is reticent to allow Plaintiffs endless 
opportunities to amend the complaint, the Court will 
allow amendment of this claim to address the deficiencies 
identified above.
 

iii. TILA

TILA requires lenders to make certain disclosures in 
consumer credit transactions where a security interest is 
retained or acquired in property used as the borrower’s 
principal dwelling. See 15 U.S.C. § 1635(a). Under 
certain circumstances, the borrower has the right to 
rescind the transaction. Id.; 12 C.F.R. § 226.23(a)(3). The 
right to rescind does not apply to residential mortgage 
transactions. 15 U.S.C. § 1635(e)(1); 12 C.F.R. § 
226.23(f)(1). A “residential mortgage transaction” is “a 
transaction in which a mortgage, deed of trust ... or 
equivalent consensual security interest is created or 
retained against the consumer’s dwelling to finance the 
acquisition or initial construction of such dwelling.” 15 
U.S.C. § 1602(w); 12 C.F.R. § 226.2(a)(24).
 
It is undisputed that “Plaintiffs’ TILA claims relate solely 
to their home-equity line of credit, or ‘HELOC’ ” because 
TILA’s “residential mortgage transaction” exception 
precludes rescission of the first mortgage. Merritt, 759 
F.3d 1029 n.7. For the first time on appeal, the 
Defendants argued that Plaintiffs’ HELOC also falls 
within the residential mortgage exception and the Ninth 
Circuit declined to address the argument in that posture. 
Id. The Countrywide Defendants take that argument up 
again in connection with Plaintiffs’ TILA claim in the 
TAC.27 MTD 8.
 
*19 There is no binding Ninth Circuit case authority 
directly on point, but district courts confronting the issue 
have concluded that loans—including HELOCs—used to 
finance the acquisition of the plaintiff’s residence are 
exempt from rescission under TILA. See Dalton v. 
Countrywide Home Loans, Inc., 828 F.Supp.2d 1242, 
1249 (D.Colo.2011) (no TILA rescission right with 
respect to loans obtained to “finance the purchase of 
[plaintiff’s] primary residence and improvements 
thereto”); Rivera v. BAC Home Loans Servicing, L.P., 756 
F.Supp.2d 1193, 119899 (N.D.Cal.2010) (HELOC not 
subject to rescission under TILA because the plaintiffs 
alleged that they “executed the mortgage and the HELOC 
at the same time precisely in order to purchase the 
Property”); see also Grimes v. Fremont Gen. Corp., 785 
F.Supp.2d 269, 285 (S.D.N.Y.2011) (collecting cases).
 
As one court explained, the purpose behind the TILA 
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rescission remedy was to, inter alia,

protect home owners from certain sharp practices of 
home improvement contractors (and those financing 
such contractors), by creating a rescission right for 
home improvement loans that were secured by 
residential mortgages on existing dwellings. This 
federal remedy was thought necessary to protect 
consumers against surprise and oppression stemming 
from mortgages unwittingly executed on homes to pay 
for often questionable ‘home improvements.’ Given 
this Congressional purpose, it is clear that the Congress 
did not intend the rescission obligation (or disclosure of 
it) to extend to a loan whose predominant purpose is to 
enable the borrower to acquire or erect, on her 
property, a new residential structure. The fact that the 
proceeds of the loan might have exceeded the 
contemplated actual cost of the purchase and erection 
of the home is not determinative, in view of the nature 
of the transaction as a whole.

Heuer v. Forest Hill State Bank, 728 F.Supp. 1199, 
1200–01 (D.Md.1989) (internal citations omitted).
 
Consistent with that purpose, the official interpretation of 
Regulation Z promulgated by the Board of Governors of 
the Federal Reserve System explains that “[a] loan to 
acquire a principal dwelling and make improvements to 
that dwelling is exempt [from rescission] if treated as one 
transaction.” 12 C.F.R. Pt. 226, Supp. I, Subpart C, § 
226.23(f) 1, 3. Similarly, Comment 6 to § 226.2(a)(24), 
which defines “residential mortgage transaction,” states:

A transaction meets the definition of this section if any 
part of the loan proceeds will be used to finance the 
acquisition or initial construction of the consumer’s 
principal dwelling. For example, a transaction to 
finance the initial construction of the consumer’s 
principal dwelling is a residential mortgage transaction 
even if a portion of the funds will be disbursed directly 
to the consumer or used to satisfy a loan for the 
purchase of the land on which the dwelling will be 
built.

12 C.F.R. Pt. 226, Supp. I, Subpart A, § 226.2(a)(24) 6. 
The combined understanding from this commentary is 
that open-ended credit transactions such as HELOCs can 
be used to finance the acquisition of a dwelling and, in 
such instances when they are, the HELOC is considered a 
“residential mortgage transaction” that is not rescindable 
under TILA.28

 
*20 The allegations in the TAC establish that Plaintiffs 
obtained their HELOC at the same time and in 
conjunction with the first loan on their property and in 
order to finance the purchase of their home. See TAC ¶¶ 
257, 265. Though Plaintiffs do not allege the amounts of 

the loan and HELOC, the only reasonable inference to be 
drawn from these allegations is that the HELOC was 
obtained to finance the acquisition of Plaintiffs’ house. 
That Plaintiffs later used the HELOC as a revolving line 
of credit does not detract from the fact that it originated 
out of a “residential mortgage transaction” wherein a 
security interest was created against Plaintiffs’ home to 
finance the acquisition of that house. 15 U.S.C. § 
1602(w); 12 C.F.R. § 226.2(a)(24). As such, Plaintiffs’ 
HELOC is exempt from the TILA rescission remedy and 
Plaintiffs cannot maintain a claim for such relief.29 15 
U.S.C. § 1635(e)(1); 12 C.F.R. § 226.23(f)(1); accord 
Rivera, 756 F.Supp.2d at 1198–99.
 
Plaintiffs in opposition argue that the HELOC is not 
exempt from the TILA rescission remedy because it was 
“actually a draw-down on the Merritts’ current equity.” 
Pls.’ MTD Opp. 16. The relevance of this distinction is 
not clear, and Plaintiffs do not attempt to explain. 
Plaintiffs’ other arguments against dismissal are largely 
inapposite assertions that the allegations support other 
remedies under TILA and California law allowing for 
rescission. Id. Those claims are not pleaded, nor were 
Plaintiffs given leave to plead a TILA claim other than 
one for rescission of the HELOC and for damages in 
connection with BAC’s alleged failure to honor that 
rescission. See Order on Remand at 2–3; Mem. Op. ¶ 2. 
Because the Court concludes that Plaintiffs’ HELOC 
arose out of a “residential mortgage transaction” excepted 
from rescission, the Countrywide Defendants’ motion to 
dismiss is GRANTED with respect to Plaintiffs’ Tenth 
Claim under TILA, and that claim is dismissed with 
prejudice.
 

iv. RESPA

On remand, Plaintiffs were afforded an opportunity to 
properly allege their claims under RESPA Sections 6 and 
8. See Order on Remand at 3–4. In the TAC, Plaintiffs 
appear to have abandoned their RESPA Section 6 claim 
and are proceeding solely on Section 8. TAC ¶ 438 
(“When Defendants promised Benson kickbacks in the 
form of future business if he falsified Plaintiffs property, 
with Benson performing such dual agency function and 
Defendants did in fact provide him additional work 
thereafter, each defendant violated section 8 of RESPA”).
 
In reversing and remanding Plaintiffs’ RESPA Section 8 
claim for further amendment to the pleadings, the Ninth 
Circuit identified one deficiency in Plaintiffs’ pleading 
and one issue that might require further factual 
development. First, the court noted that the Countrywide 
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Defendants’ argument that Plaintiffs lacked standing to 
sue under RESPA because they did not allege that they 
paid for Benson’s purportedly inflated appraisal “could be 
cured if the Merritts were granted leave to amend the 
complaint to allege that, as they contend in their reply 
brief, they paid the appraiser directly.” Merritt, 759 F.3d 
at 1035. Second, the Ninth Circuit observed that it had 
never considered “whether an inflated appraisal would 
qualify as a ‘thing of value’ as that term is defined for 
RESPA purposes,” and that given the limited briefing and 
consideration given to that issue, it was not prepared to 
say that an intentionally inflated appraisal was not a 
“thing of value.” Id.
 
*21 In the present motion to dismiss, the Countrywide 
Defendants again raise Plaintiffs’ lack of standing due to 
their failure to allege that they paid for Benson’s 
appraisal. MTD 9. Indeed, there is no allegation in the 
TAC that Plaintiffs paid Benson for his appraisal. 
Plaintiffs’ allegations that they “hired” Benson and 
alleged his “dual agency roles” do not support an 
inference of direct payment. See Pls.’ MTD Opp. 16. As 
Plaintiffs have had ample notice and opportunity to 
address this deficiency by way of a simple amendment, 
Plaintiffs’ continued failure to allege their standing to sue 
under Section 8 of RESPA is fatal to this claim. 
Furthermore, the Court also agrees with the Countrywide 
Defendants that the state court’s summary judgment 
ruling in Benson’s favor concluding that he had neither 
conspired with other defendants nor intentionally inflated 
his appraisal of Plaintiffs’ property collaterally estops 
Plaintiffs from asserting that the appraisal was 
intentionally inflated. See id.; see also Benson RJN Exhs. 
C–G. Benson’s allegedly inflated appraisal appears to 
have been the lynchpin in Plaintiffs’ claims of conspiracy 
and fraud, and that lynchpin issue has now been decided 
against Plaintiffs. Because Plaintiffs are estopped from 
arguing that Benson’s appraisal was intentionally inflated, 
the Court need not reach the question posed by the Ninth 
Circuit, whether an actually inflated appraisal is a “thing 
of value” within the meaning of RESPA.30

 
In their opposition, Plaintiffs argue for the first time that 
in addition to the Section 8(a) claim for unlawful 
kickbacks, they can also hold Defendants for receiving 
“unearned fees & commissions, payments.” Pls.’ MTD 
Opp. 17 (citing TAC ¶¶ 13, 183–85, 206, 247–48, 344). 
These allegations that Colyer’s compensation was 
“undisclosed” and “unearned” are conclusory and, in any 
event, wholly new and different from the Section 8 claim 
they previously alleged and argued to the Ninth Circuit. In 
any case, the TAC makes clear that Plaintiffs’ RESPA 
Section 8 claim is based upon Benson’s allegedly inflated 
appraisal, TAC ¶ 438, the Plaintiffs have failed to state a 

claim for relief on that basis. The Countrywide 
Defendants’ motion to dismiss is accordingly GRANTED 
on Plaintiffs’ Eleventh Claim under Section 8 of RESPA, 
and that claim is dismissed with prejudice.
 

v. UCL Claim

Plaintiffs’ Fourth Claim is under California Business & 
Professions Code § 17200, which prohibits “any 
unlawful, unfair or fraudulent business act.” Each “prong” 
the UCL is “a separate and distinct theory of liability.” 
Kearns v. Ford Motor Co., 567 F.3d 1120, 1127 (9th 
Cir.2009). To the extent Plaintiffs’ UCL claim is 
premised on unlawful conduct, such a claim could be 
maintained on the Countrywide Defendants’ alleged 
violations of the FHA and/or the ECOA, if those claims 
can be adequately pleaded. The Court observes, however, 
that at least one court in this district has concluded that a 
UCL claim cannot be maintained on the basis of a 
violation of the ECOA if the plaintiff seeks remedies 
under the ECOA. See Cabrera, 2013 WL 1345083, at *6.
 
To the extent Plaintiffs’ UCL claim is based on the other 
two prongs of the UCL, the gravamen of the claim sounds 
in fraud, whether they are couched as “fraudulent” or 
“unfair” business acts. See Kearns, 567 F.3d at 1127. As 
discussed below, the Court concludes that Plaintiffs’ 
fraud-based state law claims must be stayed. As such, the 
Countrywide Defendants’ Motion to Dismiss is 
GRANTED with respect to Plaintiffs’ Fourth Claim under 
the UCL. Plaintiffs shall have leave to amend their UCL 
claim only under the unlawful prong, and limited to the 
Countrywide Defendants’ alleged violations of the ECOA 
and the FHA.
 

vi. Strict Product Liability Claims

In the newly added Seventh and Eighth Claims, Plaintiffs 
allege that Defendants are strictly liable for designing, 
producing, and selling defective loans—specifically, an 
interest-only mortgage and a HELOC—and for failing to 
warn Plaintiffs of the loans’ defective condition. TAC ¶¶ 
433–34. The Countrywide Defendants argue that neither 
claim can survive because strict liability applies only to 
tangible personal property.31 MTD 21.
 
*22 Under California law, a manufacturer is strictly liable 
“when an article he places on the market, knowing that it 
is to be used without inspection for defects, proves to 
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have a defect that causes injury to a human being.” 
Greenman v. Yuba Power Prods., Inc., 59 Cal.2d 57, 62 
(1963); see also Restatement (Second) of Torts § 402A 
(1965).
 
Generally, strict liability extends only to tangible 
goods–not intangible goods or services. Holland v. TD 
Ameritrade, Inc., No. CIV S–10–2110–GEB, 2012 WL 
592042, at *6 (E.D.Cal. Feb. 22, 2012) (holding that a 
securities transaction is a service and an intangible good 
and therefore not subject to strict liability). While strict 
liability’s reach has expanded over time, California courts 
continue to require a link to a physical good when finding 
such liability. See, e.g., Cronin v. J.B.E. Olson Corp., 8 
Cal.3d 121, 130 (1972). Because no physical product is at 
issue here, Plaintiffs’ Seventh and Eighth Claims fail as a 
matter law. The Countrywide Defendants’ Motion to 
Dismiss is therefore GRANTED with respect to the 
Seventh and Eighth Claims for strict liability, and those 
claims are dismissed with prejudice.
 

vii. Remaining State Law Claims

As discussed below, the Court finds that Plaintiffs’ claims 
of “intentional misrepresentation” (Third Claim), 
violation of the FAL (Fifth Claim), unjust enrichment 
(Sixth Claim), and that portion of their UCL claim that is 
based in fraud (Fourth Claim) must be stayed. The Court 
therefore declines to address the sufficiency of these 
claims at this juncture and the Countrywide Defendants’ 
Motion to Dismiss is DEFERRED as to these claims.
 

IV. COUNTRYWIDE DEFENDANTS’ MOTION TO 
STAY STATE LAW CLAIMS
Finally, the Countrywide Defendants ask this Court to 
stay Plaintiffs’ state law claims pursuant to Colorado 
River Water Conservation District v. United States, 424 
U.S. 800, 817 (1976), which applies “in situations 
involving the contemporaneous exercise of concurrent 
jurisdictions.” Mot. to Stay (hereinafter “Stay Mot.”), 
ECF 159. The Countrywide Defendants make this request 
on the basis of a recent state court ruling in their favor 
that is not yet final.
 

A. Factual Background
As previously recounted, after the Court dismissed 
Plaintiffs’ SAC in 2009, Plaintiffs filed suit in the 
Superior Court for the County of Santa Clara, asserting 
claims against Benson, CFC, CHL, BAC, Angelo Mozilo, 
David Sambol, Michael Colyer, Johnny Chen, Kenneth 
Lewis, MERSCORP, and First American Title Company 
for, among other things, conspiracy to commit fraud, 
violate the California UCL, and promulgate false and 
misleading advertising in violation of California Business 
& Professions Code § 17500 (“FAL”). See Defs.’ Stay 
Mot. RJN Exh. B, ECF 160.32 From 2009 until 2014, the 
state court sustained the state court defendants’ demurrers 
to Plaintiffs’ original and first and second amended 
complaints, allowing Plaintiffs leave to amend each time. 
See id. Exhs. C–J. Plaintiffs also engaged in extensive 
discovery and motion practice during that five-year 
period. See id. Exhs. M–U.
 
*23 On September 19, 2014, the state court granted the 
Countrywide Defendants’ motion for judgment on the 
pleadings with respect to Plaintiffs’ fraud-based claims 
against them. Id. Exh. K (“JOP Order”). The court 
concluded that by signing a loan modification in 2009, 
Plaintiffs had impliedly waived their claims for fraud in 
connection with the origination of their loans. JOP Order 
at 3–5. The waiver argument pertained to Plaintiffs claims 
for (1) conspiracy to commit fraud; (2) negligent 
misrepresentation; (3) conspiracy to violate the California 
UCL, Cal. Bus. & Prof.Code § 17200; and (4) conspiracy 
to violate the FAL, Cal. Bus. & Prof.Code § 17500. JOP 
Order at 2, 3–5. The court also found, as an alternative 
basis for dismissal, that the conspiracy to commit fraud, 
negligent misrepresentation, and FAL claims were 
time-barred. Id. at 5–11.
 
Plaintiffs sought reconsideration of the state court’s 
ruling. The parties have not notified the Court of the 
outcome of this motion, though a review of the state 
court’s docket indicates that reconsideration was denied 
on October 28, 2014. See also Defs.’ Stay Mot. RJN Exh. 
L (Defendants’ proposed order denying reconsideration). 
In any case, it is undisputed that the state court’s ruling is 
not yet final and has been appealed. See Merritt v. Mozilo, 
et al., Court of Appeal Case No. H041560.
 

B. Legal Standard
The Colorado River doctrine is a doctrine of prudential 
and discretionary abstention addressed toward the 
“problem posed by the contemporaneous exercise of 
concurrent jurisdiction by state and federal courts.” Smith 
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v. Central Ariz. Water Conservation Dist., 418 F.3d 1028, 
1032–33 (9th Cir.2005). Although federal courts have a 
“virtually unflagging obligation ... to exercise the 
jurisdiction given them,” Colorado River, 424 U.S. at 
817, the United States Supreme Court has “recognized 
there may be circumstances in which traditional 
abstention principles do not apply, yet considerations of 
wise judicial administration, giving regard to conservation 
of judicial resources and comprehensive disposition of 
litigation, nonetheless justify a decision to stay or dismiss 
federal proceedings pending resolution of concurrent state 
court proceedings.” Smith, 418 F.3d at 1032–33 (citations 
and internal quotation marks omitted).
 
“To decide whether a particular case presents the 
exceptional circumstances that warrant a Colorado River 
stay or dismissal, the district court must carefully consider 
‘both the obligation to exercise jurisdiction and the 
combination of factors counseling against that exercise.’ ” 
R.R. St. & Co. Inc. v. Transp. Ins. Co., 656 F.3d 966, 978 
(9th Cir.2011) (quoting Colorado River, 424 U.S. at 818). 
Drawing from Colorado River and subsequent cases, the 
courts in the Ninth Circuit weigh eight factors in 
assessing the appropriateness of a Colorado River stay or 
dismissal: “(1) which court first assumed jurisdiction over 
any property at stake; (2) the inconvenience of the federal 
forum; (3) the desire to avoid piecemeal litigation; (4) the 
order in which the forums obtained jurisdiction; (5) 
whether federal law or state law provides the rule of 
decision on the merits; (6) whether the state court 
proceedings can adequately protect the rights of the 
federal litigants; (7) the desire to avoid forum shopping; 
and (8) whether the state court proceedings will resolve 
all issues before the federal court.” Id. at 978–79.
 
Balancing these factors entails a flexible approach “in 
which one factor may be accorded substantially more 
weight than another depending on the circumstances of 
the case, and ‘with the balance heavily weighted in favor 
of the exercise of jurisdiction.’ ” Holder v. Holder, 305 
F.3d 854, 870–71 (9th Cir.2002) (quoting Moses H. Cone 
Mem’l Hosp. v. Mercury Const. Corp., 460 U.S. 1, 16 
(1983)). Furthermore, while the Ninth Circuit has yet to 
speak on the subject, district courts routinely find that a 
partial stay or dismissal is permissible under Colorado 
River. See ScripsAmerica, Inc. v. Ironridge Global LLC, 
56 F.Supp.3d 1121, 1146 (C.D.Cal.2014) (collecting 
cases).
 

C. Discussion
*24 As an initial matter, the Court confines its analysis of 

the Colorado River factors to the fraud, FAL, and unjust 
enrichment33 claims in the TAC (Third, Fifth, and Sixth 
Claims), as well as to that portion of Plaintiffs’ UCL 
claim that is based in fraud (Fourth Claim). The other 
state law claims have either been dismissed without leave 
to amend or have been permitted to proceed on grounds 
not based in fraud. See Parts III.C.v-vi, supra. Limited as 
such, the Court finds that the relevant factors favor 
staying Plaintiffs’ Third, Fifth, and Sixth Claims and the 
portion of Plaintiffs’ Fourth Claim based in fraud.
 
The first two factors are not relevant to the Court’s 
consideration because this dispute, although ostensibly 
concerning the subject matter of a mortgage, does not 
involve ownership of a specific piece of property, and 
because both the federal and state forums are in the same 
county. See R.R. St. & Co., 656 F.3d at 979.
 
The third, fifth, sixth, seventh, and eighth factors all 
weigh in favor of a partial stay with respect to Plaintiffs’ 
fraud-based state law claims. As to the third factor, 
Plaintiffs argue that there is no way to avoid piecemeal 
litigation because their RICO claims overlap with their 
fraud claims. Pls.’ Stay Opp. 15–16, ECF 174. Because 
the Court has already disposed of the RICO claims, that 
argument is no longer apposite. Rather, the only 
remaining claims in the federal action are predicated upon 
alleged discrimination in the origination of Plaintiffs’ 
loans, which is a theory distinct from fraud. Although 
some of the evidence needed to prove Plaintiffs’ 
discrimination claims may overlap with their fraud 
claims, there can be no doubt that proceeding on the same 
fraud-based state law claims that were rejected in a ruling 
on the merits by the state court would result in duplicative 
and piecemeal litigation with a serious risk of inconsistent 
results. See Am. Int’l Underwriters (Philippines), Inc. v. 
Cont’l Ins. Co., 843 F.2d 1253, 1258 (9th Cir.1988) 
(danger of piecemeal litigation was “real” where state 
court had already decided several substantive issues in the 
case).
 
The concern for piecemeal litigation is particularly acute 
here, where the record also suggests a degree of forum 
shopping by Plaintiffs. “[F]orum shopping weighs in 
favor of a stay when the party opposing the stay seeks to 
avoid adverse rulings made by the state court or to gain a 
tactical advantage from the application of federal court 
rules.” Travelers Indem. Co. v. Madonna, 914 F.2d 1364, 
1369 (9th Cir.1990). That is precisely what Plaintiffs seek 
to do here in order to avoid the preclusive effect of the 
state court’s ruling, in the event that it is affirmed on 
appeal. The seventh factor—the desire to avoid forum 
shopping—thus strongly weighs in favor of a stay.
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With respect to the fifth and eighth factors, state law 
provides the rule of decision on the merits of Plaintiffs’ 
fraud-based Third, Fourth, Fifth, and Sixth Claims under 
state law. Indeed, the state court determined on the merits 
that Plaintiffs had impliedly waived their fraud-based 
claims against the Countrywide Defendants by signing a 
loan modification in 2009. JOP Order at 3–5. As such, a 
final judgment in state court will resolve all of the 
fraud-based issues before this Court. Accord 
ScripsAmerica, 56 F.Supp.3d 1156 (citing Gulfstream 
Aerospace Corp. v. Mayacamas Corp., 485 U.S. 271, 277 
(1988)). These factors therefore weigh in favor of a stay.
 
Related to the fifth factor is the sixth factor concerning 
the state court’s ability to adequately protect the rights of 
federal litigants. This factor is generally only applied in 
favor of the exercise of federal jurisdiction. Travelers 
Indem., 914 F.2d at 1370. On this, Plaintiffs appear to 
argue that the state court did not adequately protect their 
state law right to avoid enforcement of a contract founded 
in fraud or entered into to cover up fraud. See Pls.’ Stay 
Opp. 18–19. To the extent Plaintiffs contend that this 
militates against a stay, the argument is unpersuasive. 
Concerns regarding a state court’s ability to protect a 
federal litigant’s rights “involve[ ] the state court’s 
adequacy to protect federal rights.” Travelers Indem., 914 
F.2d at 1370 (emphasis in original). Because any stay 
would be limited to Plaintiffs’ fraud-based state law 
claims, this factor is largely neutral. In any event, as there 
is no indication (other than Plaintiffs’ disagreement with 
the manner in which the state court applied state law) that 
the state court cannot adequately protect Plaintiffs’ state 
law rights, this sixth factor does not weigh against a stay.
 
*25 To be sure, this Court assumed jurisdiction over the 
dispute first, declining jurisdiction over Plaintiffs’ state 
law claims only after determining that their federal claims 
were not viable. See Pls.’ Stay Opp. 14–15. This fourth 
factor of the Colorado River analysis does not, alone, 
outweigh the other prudential concerns favoring a stay. 
“[P]riority should not be measured exclusively by which 
complaint was filed first, but rather in terms of how much 
progress has been made in the two actions.” Moses H. 
Cone, 460 U.S. at 21. Here, the state court action 
proceeded through three rounds of amendments to the 
pleadings, substantial discovery, and a judgment on the 
pleadings. By Plaintiffs’ own admission, the state court 
action was only a few months away from trial before that 
court ruled in the Countrywide Defendants’ favor. Pls.’ 
Stay Opp. 5, 16. Given that the state court action has 
progressed substantially further than the federal action, 
the singular fact that the federal action was filed first does 
not mandate denying the Countrywide Defendants’ stay 
motion. Accord ScripsAmerica, 56 F.Supp.3d at 1151; 

R.R. St. & Co., 656 F.3d at 980.
 
The remainder of Plaintiffs’ arguments in opposition to a 
partial stay largely focus on their disagreement with the 
outcome in state court. See, e.g., Pls.’ Stay Opp. 8–10, 
ECF 174 (arguing that the Countrywide Defendants 
biased the state court against them); id. at 13 (arguing that 
the state court erred in alternatively dismissing the state 
law claims on statute of limitations grounds); id. at 16 
(arguing that “the state court was induced by Defendants 
to reject the claims based on statute of limitation grounds 
and implied waiver”); id. at 16–19 (arguing that the 
Countrywide Defendants committed fraud on the state 
court). The validity and propriety of the state court’s 
decision is not before this Court. Rather, the Court looks 
only to whether the relevant factors favor a prudential 
abstention of jurisdiction over the fraud-based state law 
claims asserted in the TAC. On balance, the Court 
concludes that they do.
 
Based on the foregoing, the Countrywide Defendants’ 
motion to stay is GRANTED IN PART with respect to 
Plaintiffs Third Claim for intentional misrepresentation, 
the portion of their Fourth Claim for violation of the UCL 
that is based in fraud, their Fifth Claim for violation of the 
California FAL, and their Sixth Claim for unjust 
enrichment. The motion is DENIED IN PART, as moot, 
with respect to the remaining state law claims.
 

V. AMENDMENT
In general, leave to amend is granted with extreme 
liberality, and here Plaintiffs have requested another 
chance to amend their pleadings. This is now the Third 
Amended Complaint, and Plaintiffs were given explicit 
instructions on the pleading standards for the claims they 
previously asserted in the SAC. See generally Order on 
Remand. Rather than amend those claims to conform to 
the Court’s directions, Plaintiffs instead chose to abandon 
the bulk of the claims from the SAC and allege new and 
untested claims and theories, as well as add new parties, 
without leave of court. Furthermore, despite admonitions 
from both the Ninth Circuit and this Court regarding Rule 
8(a)’s requirement of a “short and plain” statement of 
their claims for relief, Plaintiffs’ TAC has doubled in size 
and taken on a whole new level of complexity in the form 
of a wholly different RICO enterprise and new and 
different theories of fraud, misrepresentation, and 
discrimination.
 
Given Plaintiffs’ disregard of this Court and the Ninth 
Circuit’s orders regarding their pleadings, their history of 
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including an ever-increasing number of new claims, 
theories, and parties with each amendment to the 
pleadings, and the significant concerns with Plaintiffs’ 
compliance with Rule 11, the Court is concerned that 
further amendment of the pleadings would not be taken in 
good faith. However, only as to the discrimination claims 
under the ECOA and the FHA and the UCL claim that 
depends on those claims, the Court will allow 
amendment. Plaintiffs are admonished that no new claims 
or theories may be asserted without prior order of the 
Court based upon a properly filed motion for leave. 
Absent prior leave, the Court will summarily strike any 
new theories or claims asserted in an amended pleading.
 

VI. ORDER
*26 For the foregoing reasons, IT IS HEREBY 
ORDERED that:

1. Defendant Benson’s Motion to Dismiss is 
GRANTED and all claims asserted against Benson 
are dismissed with prejudice;

2. The Countrywide Defendants’ Motion to Dismiss 
Pursuant to Rule 8(a) is DENIED;

3. The Countrywide Defendants’ Motion to Strike 
Pursuant to Rule 12(f) is GRANTED IN PART and 
DENIED IN PART.

a. The following paragraphs of the TAC are 
stricken and may not be re-pleaded: Paragraphs 
18–21, 26:18–22, 74–82, 119–134, 247, 271, 304, 
309–311, 320–323, 324–335.

b. Based on the Court’s prior order at ECF 196, 
the following “parties” are also stricken and may 
not be re-named as defendants: Bear Stearns, JP 
Morgan, MERSCORP, Financial Title Co., Cal 
West Appraisal, Stanford Kurland, Bryan Cave 
LLP, and James Goldberg.;

4. The Countrywide Defendants’ Motion to Dismiss 
Pursuant to Rule 12(b)(6) (joined by defendant 
Mozilo) is GRANTED IN PART and DEFERRED 
IN PART.

a. The following claims are dismissed with 
prejudice: First Claim (RICO); Second Claim 
(RICO); Seventh Claim (strict liability); Eighth 
Claim (strict liability); Tenth Claim (TILA); and 
Eleventh Claim (RESPA).

b. The following claims are dismissed with leave 
to amend to address the deficiencies identified in 
this Order: Ninth Claim (discrimination in 
violation of the ECOA and the FHA); and Fourth 
Claim (UCL premised on violation of the ECOA 
and the FHA).

5. The Countrywide Defendants’ Motion to Stay 
State Law Claims is GRANTED IN PART and 
DENIED IN PART.

a. The following claims are stayed: Third Claim 
(intentional misrepresentation); Fourth Claim 
(portion of the UCL claim grounded in fraud 
and/or unfair conduct); Fifth Claim (FAL); and 
Sixth Claim (unjust enrichment).

b. Because these claims are stayed but not 
dismissed, Plaintiffs may re-allege these claims 
verbatim in their amended complaint. No changes 
may be made to the stayed claims.

 
Plaintiffs shall file their amended complaint in strict 
compliance with this Order by no later than October 30, 
2015.
 
IT IS SO ORDERED.
 

All Citations

Not Reported in Fed. Supp., 2015 WL 5542992

Footnotes

1 Plaintiffs have also named Bear Stearns, JP Morgan, MERSCORP, Financial Title Co., Cal West Appraisal, Stanford Kurland, 
Johnny Chen, Bryan Cave LLP, and James Goldberg as defendants in their Third Amended Complaint. Defendant Johnny Chen 
settled with Plaintiffs and was voluntarily dismissed from the case on December 20, 2011. See ECF 135. Plaintiffs added the 
remaining other defendants to their Third Amended Complaint without first obtaining leave of court and without demonstrating 
cause under Federal Rule of Civil Procedure 15. As such, the Court denied Plaintiffs leave to join and serve these new defendants 
on February 12, 2015. See Order Granting in Part Motion for Leave to Amend at 2–3, ECF 196.

2 Defendant Mozilo joins in the Countrywide Defendants’ motions to dismiss. ECF 181.
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3 Plaintiffs allege that they were “first-time home buyers of African–American decent [sic] and a female, who were newlyweds and 
not aware of the lending process or complexities of purchasing a home under normal circumstances.... ” TAC ¶ 192.

4 Later in the TAC, Plaintiffs allege that Chen informed them the “owners had paid $729,000 for Property and agreed to give 
Plaintiffs $10,000 to change carpet to wooden floors.” TAC ¶ 198.

5 As will be addressed below, Benson secured a favorable final judgment in state court finding that he neither intentionally inflated 
the appraisal of Plaintiffs’ house nor conspired with other defendants to do so.

6 Plaintiffs allege that this was part of Wells Fargo’s alleged partnership with CHL “for subprime loan production.” Wells Fargo was 
a named defendant in this suit but was dismissed on June 20, 2012. ECF 138.

7 Plaintiffs allege that this was inflated above the “between $640,000 to $680,000” actual value of their property. Id. ¶ 233. In their 
Second Amended Complaint (“SAC”), Plaintiffs alleged the property was actually worth “$690,000 or so.” SAC ¶ 97, ECF 59; see 
also Merritt, 759 F.3d at 1028.

8 This precise breakdown of these two loans is not alleged. In their SAC, Plaintiffs alleged that a loan “issued for $739,000.” SAC ¶ 
147.

9 Plaintiffs also name some of Defendants’ lawyers as defendants in the TAC and allege that they conspired with their client to 
conceal Plaintiffs’ attempted rescission and to cover up CHL and CFC’s past frauds. See TAC ¶¶ 309–11, 321–23. These 
allegations are spurious, as addressed in Part III.C.i., infra.

10 Though the Court treated it as a stipulation mooting all pending motions to dismiss, this “stipulation” appears to have actually been 
a partial stipulation between Plaintiffs and only some of the defendants in the action. See ECF 51, 57. Plaintiffs also separately 
moved for (and were granted) leave to file the SAC on the ground that amendment would clarify their “intent to include 15 U.S.C. 
§ 1125 as part of the action.” See ECF 52. It does not appear that any mention was made of the Racketeer Influenced and Corrupt 
Organizations Act (“RICO”), 18 U.S.C. § 1961 et seq., until Plaintiffs asserted that claim in their SAC.

11 During the pendency of the Ninth Circuit appeal, as will be discussed below, Plaintiffs pursued their state law claims against 
Defendants in state court.

12 A number of Plaintiffs’ allegations refer to “Class members” or a “Class.” See, e.g., id. ¶¶ 352, 353, 383, 426, 430, 431. The Court 
does not understand Plaintiffs to be asserting claims on behalf of a putative class.

13 Benson’s RJN seeks judicial notice of seven documents from Plaintiffs’ state court lawsuit. These documents are appropriate for 
judicial notice because they are matters of public record and Plaintiffs do not challenge their authenticity. Fed.R.Evid. 201; Reyn’s 
Pasta Bella, LLC v. Visa USA, Inc., 442 F.3d 741, 746 n.6 (9th Cir.2006). Plaintiffs’ objection to the Court’s consideration of 
judicially noticeable documents on a Rule 12(b)(6) motion is overruled. Pls.’ Opp. to Benson 1, ECF 198. Plaintiffs’ RJN is 
likewise granted because they seek notice of filings from the state court case and of case law they seek to bring to the Court’s 
attention. See ECF 199. The Court will not, however, consider the factual statements set forth in the Declaration of David Merritt 
at ECF 199 because it goes beyond the scope of what the Court can consider on a Rule 12(b)(6) motion and essentially invites the 
Court to ignore the state court judgment based upon perceived legal errors rejected by the state Court of Appeal.

14 In the state court action, Plaintiffs also named MERSCORP and First American Title Company as defendants.

15 The Court herein uses the terms “res judicata” and “claim preclusion” interchangeably.

16 The Diruzza court did not reach the question of DiLoreto ‘s continuing impact, finding that collateral estoppel sufficed to dispose 
of the issues before the court. Diruzza, 323 F.3d at 1157 n.6. Likewise here, collateral estoppel operates to similar effect to 
preclude Plaintiffs’ claims against Benson in this lawsuit.

17 Despite making the argument, the Court does not construe Plaintiffs’ discrimination claims under the ECOA and the FHA to 
pertain to Benson.

18 Indeed, many of Plaintiffs’ federal claims in the TAC bear little resemblance to the claims that were asserted and dismissed in the 
SAC. Furthermore, the Court observes that Plaintiffs cite to Haring v. Prosise, 462 U.S. 306, 313–14 (1983), in support of their 
argument that res judicata and collateral estoppel cannot apply when a plaintiff is unable to bring his claims in state court. That 
case is inapposite as it concerned the issue preclusive effect of a prior guilty plea on a plaintiff’s Fourth Amendment claim under 
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42 U.S.C. § 1983. Plaintiffs in their TAC jettisoned their claim under 42 U.S.C. § 1981.

19 As explained by the Ninth Circuit and by this Court, factual allegations must be made on the basis of personal knowledge or at 
least on “information and belief.” 5 Charles Alan Wright et al., Fed. Prac. & Proc. Civ. § 1224 (3d ed.2013) (noting that 
“permitting allegations on information and belief is a practical necessity”). Although first-hand knowledge is not required at the 
pleading stage, a plaintiff, in making the allegations, must in good faith believe them to be true. Pirraglia v. Novell, Inc., 339 F.3d 
1182, 1189 (10th Cir.2003). See Order on Remand at 2. “Rule 11 sanctions may be available, if, at the summary judgment stage, it 
turns out that any of the plaintiffs’ surviving ‘hypothetical’ allegations are baseless.” Mem. Op. at 5 (citing Zaldivar v. City of Los 
Angeles, 780 F.2d 823, 831 (9th Cir.1986)).

20 As set forth below, as to those claims the Court dismisses with leave to amend, the Court will expect diligent compliance with Rule 
8. Plaintiffs have been instructed at least three times by this Court and the Ninth Circuit on their obligation to allege facts in a short 
and plain statement. Failure to comply will be grounds for dismissal without further leave to amend.

21 The parties’ respective RJNs in connection with the Countrywide Defendants’ motions are GRANTED. Countrywide Defs.’ RJN, 
ECF 176–1, 179–1; Pls.’ RJN, ECF 204, 206, 207, 215. All of the requests pertain to documents that are matters of public record in 
both Plaintiffs’ state court case and other public court cases and are accordingly noticeable. Fed.R.Evid. 201. However, the Court 
only considers these documents to the extent they are relevant to its analysis.

22 The Countrywide Defendants also argue that all of Plaintiffs’ fraud-based claims fail because they impliedly waived those claims 
when they signed a loan modification in 2009 conferring on them significant benefits and ratifying the prior loans. MTD 6–8. The 
Court need not decide that issue here because Plaintiffs’ RICO claims fail to satisfy federal pleading standards and are time-barred 
and the Court concludes that the fraud-based state law claims must be stayed.

23 The Ninth Circuit did not reverse the district court’s dismissal of the RICO claims. In fact, there is no mention of these claims in 
either appellate decision. Plaintiffs seemed to have requested reversal in a footnote of their replacement brief on appeal solely on 
the grounds that leave to amend should have been granted. See Appellants’ Replacement Br. at 7 n.3, Merritt v. Countrywide Fin. 
Corp., No. 09–17678 (9th Cir.11/2/2011), Dkt. No. 54. This Court allowed amendment, but on review of the record, it appears that 
the order dismissing the RICO claims is final and the Court mistakenly allowed further amendment of the claims. For this 
additional reason, the RICO claims are dismissed.

24 Plaintiffs’ allegations appear to be an amalgamation of allegations made in other lawsuits against Countrywide in the wake of the 
financial crisis and it is frequently difficult to trace the disparate theories of fraud back to the injury that Plaintiffs claim they 
suffered.

25 Nevertheless, Plaintiffs swear under penalty of perjury that “all of the facts pled on information is [sic] drawn from over 10,000 
pages of documents which Plaintiffs can provide to the Court upon notice.” TAC at 126.

26 The Court’s order is not based on Rule 11 violations at this juncture. The Ninth Circuit raised concerns about the “hypothetical” 
allegations in the SAC and stated: “It should be emphasized that Rule 11 sanctions may be available, if, at the summary judgment 
stage, it turns out that any of the plaintiffs’ surviving “hypothetical” allegations are baseless. With these instructions, the plaintiffs 
may file an amended complaint; it will remain to be seen whether that complaint states a claim.” Mem. Op. ¶ 5.

27 This Court is mindful that Plaintiffs prevailed before the Ninth Circuit on their argument that they could “state a claim for 
rescission under TILA without pleading that they have tendered, or that they have the ability to tender the value of the loan.” 
Merritt, 759 F.3d at 1033. The infirmity of the pleading identified by the Countrywide Defendants in this motion does not seek to 
revisit that issue, and the Ninth Circuit left open for this Court the opportunity to consider the issue addressed.

28 Indeed, as one court observed in considering the nature of a HELOC under the Home Ownership and Equity Protection Act 
(“HOEPA”), which amended TILA in 1994:

[A]t least some courts have deemed open-ended home equity credit lines to be ‘closed-end’ transactions for HOEPA purposes, 
where, as here, the entirety of the credit line is paid in a lump sum cash payout at closing. In so doing, the exhaustion of the 
credit line at the outset renders the transaction more in line with a traditional mortgage loan than an open-ended (i.e., multiple or 
repeat use) revolving credit line, regardless of how that credit line may be characterized by the lender.... [I]n all material 
respects, the Home Equity Line [in this case] was treated as a supplemental mortgage.

Nelson v. JPMorgan Chase Bank, N.A., 707 F.Supp.2d 309, 314 n.6 (E.D.N.Y.2009) (internal citations and quotation marks 
omitted).

29 The Countrywide Defendants also argue that Plaintiffs did not timely rescind after they received the complete set of paperwork in 
2009. MTD 8. Upon the delivery of the required forms and disclosures under TILA, a borrower has until midnight of the third 
business day following that delivery. 15 U.S.C. § 1635(a). Plaintiffs allege that they received their loan paperwork from BAC “on 
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or about” January 20, 2009 and that they attempted to rescind eight days later on January 28, 2009. TAC ¶ 306. While it should not 
be difficult to allege dates with specificity, Plaintiffs ask this Court to construe the pleadings liberally. In light of their pro se 
status, the Court determines that it cannot conclude from the face of the pleadings that Plaintiffs’ attempt to rescind was late.

30 The Court further observes that the allegations in the TAC now appear to establish that Chen referred Benson (whom he had 
already convinced to supply an inflated appraisal) to Plaintiffs’ buying agent, Earl Taylor, before Plaintiffs first contacted Colyer 
and CHL in March 2006. See TAC ¶¶ 199, 203. The timing of Benson’s referral was a fact in dispute before the Ninth Circuit that 
the Court of Appeals could not resolve based on the allegations in the SAC. See Merritt, 759 F.3d at 1035.

31 The Countrywide Defendants additionally challenge these claims on the ground that they are untimely under California Code of 
Civil Procedure § 335.1. Because the product liability claims fail on the stated grounds, the Court need not additionally consider 
this argument.

32 The Countrywide Defendants’ RJN at ECF 160 is GRANTED because they seek notice of filings in Plaintiffs’ state court action, 
which are matters of public record. Fed.R.Evid. 201. The Court also construes the Declaration of David Merritt submitted in 
opposition to the Countrywide Defendants’ motion to stay as a Request for Judicial Notice and GRANTS the request, as the 
attached exhibits are also public court filings that are matters of public record. See ECF 174–1.

33 A fair reading of this claim indicates that it is grounded in fraud. See TAC ¶ 431.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Proceedings (In Chambers): ORDER DENYING 
MOTION FOR REMAND [15]

MICHAEL W. FITZGERALD, U.S. District Judge

*1 This matter is before the Court on the Motion for an 
Order Remanding the Case to State Court and for 
Attorneys’ Fees or $2,100 from Defendants and Their 
Counsel (the “Motion”), filed by Plaintiff John F. Mutti. 
The Court read and considered the papers on the Motion, 
and held a hearing on April 21, 2014. For the reasons 
stated below, the Motion is DENIED.
 

Background
On January 10, 2014, Mutti initiated this action by filing a 
Complaint in Los Angeles County Superior Court. 
(Docket No. 1, Ex. A). On March 4, 2014, Defendant Rite 
Aid Corporation (“Rite Aid”) removed this action to 
federal court (the “Notice of Removal”). (Docket No. 1). 
On March 13, 2014, this action was reassigned to this 

Court for all further proceedings. (Docket No. 9). On 
March 14, 2014, the Court dismissed Mutti’s claims 
against Defendant James Wickens pursuant to the parties’ 
stipulation. (Docket No. 14).
 
On March 20, 2014, Mutti filed this Motion. (Docket No. 
15). On March 31, 2014, Rite Aid filed an Opposition to 
Plaintiff’s Motion for an Order Remanding the Case to 
State Court and for Attorneys’ Fees (the “Opposition”). 
(Docket No. 21). That same day, Defendants Richard 
Denny, Steve Middleton, and Traci Burch joined the 
Opposition. (Docket No. 22). On April 7, 2014, Mutti 
filed a Reply to Defendants’ Opposition to Plaintiff’s 
Motion for an Order Remanding the Case to State Court 
and for Attorneys’ Fees of $2,100 from Defendants and 
their Counsel (the “Reply”). (Docket No. 23).
 
According to the Complaint, Mutti was employed by Rite 
Aid from April 2013 to November 7, 2013. (Compl. ¶ 11). 
Defendants Denny, Middleton, and Burch are alleged to 
have been Mutti’s supervisors while he worked at Rite 
Aid. (Compl. ¶¶ 3-6). The Complaint alleges that 
Defendants discriminated against and harassed Mutti on 
the basis of his disability, sexual orientation, gender, and 
complaints of illegal activity. (Compl. ¶¶ 12, 27).
 
The Complaint thus asserts fourteen claims for relief for: 
discrimination, harassment, retaliation, and wrongful 
termination based on disability, sexual orientation, 
gender, and complaints of harassment; failure to engage 
in the interactive process; and failure to accommodate 
disability. These claims are brought under California’s 
Fair Employment and Housing Act (“FEHA”), with the 
exception of the wrongful termination claim, which arises 
under common law.
 
In the Motion, Mutti argues that this action should be 
remanded because jurisdiction did not exist at the time of 
removal. (Mot. at 5-7). Alternatively, Mutti seeks leave to 
amend the Complaint to add a new Defendant who would 
destroy diversity. (Mot. at 8-10).
 

Requests for Judicial Notice
“The court may judicially notice a fact that is not subject 
to reasonable dispute because it ... can be accurately and 
readily determined from sources whose accuracy cannot 
reasonably be questioned.” Fed. R. Evid. 201(b)(2). It is 
appropriate for the Court to “take notice of proceedings in 
other courts, both within and without the federal judicial 
system, if those proceedings have a direct relation to 

Case 2:19-ap-01382-SK    Doc 229-2    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Appendix     Page 364 of 525



Mutti v. Rite Aid Corporation, Not Reported in Fed. Supp. (2014)

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2

matters at issue.” United States ex rel. Robinson 
Rancheria Citizens Council v. Borneo, Inc., 971 F.2d 244, 
248 (9th Cir. 1992).
 
*2 Rita Aid has filed two requests for judicial notice.
 
First, on March 4, 2014, Rite Aid filed a Request for 
Judicial Notice in Support of Defendant Rite Aid 
Corporation’s Notice of Removal of Action to United 
States District Court Pursuant to 28 U.S.C. §§ 1332 and 
1441 (Diversity) (the “First Request”). (Docket No. 4). 
Rite Aid requests that the Court take judicial notice of 
court records, which reflect the damages and attorneys’ 
fees awarded in other cases for employment claims 
similar to those alleged in this action. (Request at 1-3).
 
The documents for which Rite Aid seeks judicial notice 
are court records, and thus, the accuracy of their sources 
cannot reasonably be questioned. Moreover, the court 
records are relevant to determining the amount in 
controversy, and whether the Court has diversity 
jurisdiction over this action.
 
Accordingly, the First Request is GRANTED, and the 
Court takes judicial notice of Exhibits A through J, which 
are attached to the First Request.
 
Second, on April 15, 20154, Rite Aid then submitted a 
Request for Judicial Notice in Support of Defendant Rite 
Aid Corporation’s Opposition to Plaintiff’s Motion for 
Remand (the “Second Request”). (Docket No. 25). Rite 
Aid requests that the Court take judicial notice of the Joint 
Rule 26(f) Report (the “Rule 26(f) Report”) (Docket No. 
24), which the parties filed in this action.
 
While the Court need not take judicial notice of the Rule 
26(f) Report because it is part of the record in this action, 
the Court has the authority to do so. The Rule 26(f) 
Report is a court record whose accuracy cannot 
reasonably be questioned, and it contains information 
relevant to determining the amount in controversy.
 
Accordingly, the Second Request is GRANTED, and the 
Court takes judicial notice of the Rule 26(f) Report.
 

Motion for Remand
Removal to federal court is governed by 28 U.S.C. § 
1441. Actions may be removed to a federal court if the 
federal court would have had original jurisdiction. See 28 
U.S.C. § 1441(a); City of Chicago v. Int’l Coll. of 
Surgeons, 522 U.S. 156, 163, 118 S. Ct. 523, 139 L.Ed. 

2d 525 (1997) (stating that removal is proper when “the 
case originally could have been filed in federal court”).
 
Federal courts have original jurisdiction over civil actions, 
where the matter in controversy exceeds $75,000 and the 
suit is between citizens of different states. 28 U.S.C. § 
1332(a)(1). Section 1332 requires complete diversity, 
such that each plaintiff must be diverse from each 
defendant. See Exxon Mobil Corp. v. Allapattah Servs., 
Inc., 545 U.S. 546, 553, 125 S. Ct. 2611, 162 L.Ed. 2d 
502 (2005) (“[T]he presence in the action of a single 
plaintiff from the same State as a single defendant 
deprives the district court of original diversity jurisdiction 
over the entire action.”).
 
The Court “strictly construe[s] the removal statute against 
removal jurisdiction.” Gaus v. Miles, Inc., 980 F.2d 564, 
566 (9th Cir. 1992). “Federal jurisdiction must be rejected 
if there is any doubt as to the right of removal in the first 
instance.” Id. “[T]he defendant always has the burden of 
establishing that removal is proper.” Id.
 

Diversity of Citizenship
*3 Mutti argues that at the time of removal Rite Aid failed 
to demonstrate complete diversity of citizenship because 
the Notice of Removal alleges only that each of the 
individual Defendants is domiciled in either Pennsylvania 
or New York without providing additional proof of such 
allegations, such as sworn declarations by Defendants. 
(Mot. at 5).
 
The Court is unpersuaded that the Notice of Removal 
itself was defective. Upon removal, Rite Aid was “merely 
required to allege (not to prove) diversity.” Kanter v. 
Warner-Lambert Co., 265 F.3d 853, 857 (9th Cir. 2001). 
The Notice of Removal sufficiently alleged that Denny 
was a citizen of New York, Middleton was a citizen of 
Pennsylvania, and Burch was a citizen of Pennsylvania. 
(Notice of Removal at ¶¶ 14-16).
 
Mutti further argues that because the Motion challenges 
whether there is diversity of citizenship, Rite Aid is now 
required to support the allegations in the Notice of 
Removal with competent proof, and it has failed to do so. 
(Reply at 4).
 
Rite Aid has submitted the Declaration of Glenn L. Briggs 
(the “Briggs Declaration”) (Docket No. 21-2). Briggs is 
one of Rite Aid’s attorneys. (Briggs Decl. ¶ 1). Briggs 
testifies that prior to filing the Notice of Removal, he 
“engaged in one-to-one communications with each of the 
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Individual Defendants to verify the accuracy of each of 
the facts alleged in the [Notice of] Removal regarding 
their citizenship.” (Briggs Decl. ¶ 2).
 
The Court has no reason to doubt Briggs’s testimony, 
which was made under the penalty of perjury and as an 
officer of the Court. Additionally, the Notice of Removal 
contains very specific allegations as to each individual 
Defendant, which diminishes the likelihood that they are 
false. The Notice of Removal asserts that Denny has lived 
in New York for 55 years, owns a house in New York, 
and works and resides in New York with the intention of 
remaining there indefinitely. (Notice of Removal ¶ 14). 
Similarly, the Notice of Removal asserts that both 
Middleton and Burch live in Pennsylvania, own a home 
there, and work and reside there with the intention of 
remaining there indefinitely. (Notice of Removal ¶¶ 
15-16). Moreover, in support of Defendants’ Motion to 
Dismiss (Docket No. 7), which was heard concurrently 
with this Motion, Defendants submitted declarations by 
Denny, Middleton, and Burch, in which each attests that 
he or she intends to remain where he or she resides 
indefinitely. (See Declaration of Richard Denny ¶ 3 
(Docket No. 7-1); Declaration of Steve Middleton ¶ 3 
(Docket No. 7-2); Declaration of Traci Burch ¶ 3 (Docket 
No. 7-3)).
 
A natural person’s state of citizenship is “determined by 
her state of domicile,” which is “where she resides with 
the intention to remain.” Kanter, 265 F.3d at 957. 
Therefore, Briggs’s testimony that the assertions in the 
Notice of Removal are true, together with each individual 
Defendant’s declaration filed in support of the motion to 
dismiss, are sufficient to establish the individual 
Defendants’ citizenship because they describe each 
individual’s intention to remain where he or she reside 
indefinitely. In light of the fact that there is no evidence 
contradicting the citizenship of the individual Defendants, 
their citizenship has been established by a preponderance 
of the evidence, which is all that is required at this stage. 
See Gaus, 980 F.2d at 567 (stating that the court may 
demand that the party alleging jurisdiction justify his 
allegations by a preponderance of the evidence).
 

Amount in Controversy
*4 Mutti also argues that the Notice of Removal does not 
demonstrate that the amount in controversy exceeds 
$75,000. (Mot. at 6-7).
 
Mutti cites to Kenneth Rothschild Trust v. Morgan 
Stanley Dean Witter, 199 F. Supp. 2d 993, 1001 (C.D. 

Cal. 2002), for the proposition that Rite Aid “must submit 
‘summary-judgment type of evidence’ to establish that the 
actual amount in controversy exceeds $75,000.” (See Mot. 
at 7). In support of this proposition, the district court in 
Kenneth Rothschild cites a non-binding Eastern District of 
Louisiana case and a Ninth Circuit case. The Ninth 
Circuit case, Singer v. State Farm Mutual Automobile 
Insurance Co., 116 F.3d 373 (9th Cir. 1997), 
demonstrates that the court in Kenneth Rothschild 
misstated the standard. In Singer, the Ninth Circuit stated, 
in determining the amount in controversy on removal, 
“the court may consider facts in the removal petition, and 
may ‘require parties to submit 
summary-judgment-type-evidence relevant to the amount 
in controversy at the time of removal.’ ” 116 F.3d at 377 
(emphasis added). Therefore, the Court agrees with Rite 
Aid that summary-judgment-type evidence is not 
necessarily required to establish amount in controversy.
 
Instead, “where it is unclear or ambiguous from the face 
of a state-court complaint whether the requisite amount in 
controversy is pled,” the removing party must show by “a 
preponderance of the evidence” that the amount in 
controversy exceeds the jurisdictional amount. 
Guglielmino v. McKee Foods Corp., 506 F.3d 696, 699 
(9th Cir. 2007). “Under this burden, the defendant must 
provide evidence establishing that it is ‘more likely than 
not’ that the amount in controversy exceeds that amount.” 
Id. (quoting Sanchez v. Monumental Life Ins. Co., 102 
F.3d 398, 404 (9th Cir. 1996)).
 
The Complaint seeks recovery for special damages, 
general damages, punitive damages, and attorneys’ fees 
(Compl. at p.31), all of which are included in the amount 
in controversy for the purpose of determining diversity 
jurisdiction. See Simmons v. PCR Tech., 209 F. Supp. 2d 
1029, 1031 (N.D. Cal. 2002) (“The jurisdictional 
minimum may be satisfied by claims for special and 
general damages, attorneys’ fees and punitive damages.”) 
(citation omitted).
 
The special damages include “substantial losses of 
earnings and other employment benefits.” (See, e.g., 
Compl. ¶ 37). The Notice of Removal alleges that Mutti 
earned an annual salary of $112,000, benefits are 
generally valued at 30% of an employee’s pay, and Mutti 
was eligible for a bonus of up to 15% of his salary. 
(Notice of Removal ¶ 21). Mutti has not disputed these 
allegations. In fact, in the judicially noticed Rule 26(f) 
Report, Mutti acknowledges that he is seeking economic 
damages based on his annual salary of $112,000. (See 
Rule 26(f) Report at p.6, ¶ e).
 
The Court declines to project lost wages until a 
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hypothetical trial date and to include the potential bonus 
in the lost wages calculation because the Court lacks a 
reasonable basis for estimating those figures, and thus, 
those figures would be highly speculative. However, the 
Court can estimate the lost wages and benefits for the 
approximately four months that elapsed between Mutt’s 
alleged termination and the date of removal. See, e.g., 
Simmons, 209 F. Supp. 2d at 1032 (estimating lost wages 
between the date of termination and the date of removal 
for the purpose of determining the amount in 
controversy). Lost wages for those four months would be 
a quarter of Mutti’s annual salary, which is $28,000. Lost 
benefits would be a quarter of the annual value of his 
benefits, which is $8,400. Accordingly, lost wages and 
benefits would amount to approximately $36,400, which 
does not satisfy the jurisdictional amount on its own.
 
*5 The amount that Mutti seeks to recover from the other 
sources of relief are unclear from the Complaint. To 
establish probable damages, which are unclear from the 
face of the Complaint, the Court may look to evidence of 
jury verdicts in cases involving analogous facts. See 
Simmons, 209 F. Supp. 2d at 1033 (considering jury 
verdicts in analogous cases to determine if alleged 
punitive damages and damages for emotional distress met 
the amount in controversy requirement in a case alleging 
FEHA claims).
 
Rite Aid has provided evidence of jury verdicts 
establishing that damages for emotional distress in similar 
employment cases have exceeded $75,000. For example, 
in Betson v. Rite Aid Corp., et al., Case No. BC427992 
(Cal. Super. Ct. May 27, 2011), the jury awarded the 
plaintiff $500,000 for past and future emotional distress 
resulting from a claim for disability harassment alone, 
which was brought against Rite Aid. (See Docket No. 4 at 
Ex. A, p.16). Similarly, in Polk v. Metropolitan 
Transportation Authority, Case No. BC44358 (Cal. Sup. 
Ct. Jan. 23, 2012), the jury awarded the plaintiff $250,000 
for past and future non-economic damages on a claim for 
failure to engage in the interactive process under FEHA. 
(Docket No. 4, Ex. H, at p.4-5). Additionally, in Kamali v. 
California Department of Transportation, Case No. 
BC426247 (Cal. Super. Ct. Dec. 20, 2012), the jury 
awarded the plaintiff $100,000 for past non-economic 
damages on claims for disability discrimination and 
harassment, failure to engage in the interactive process, 
and failure to provide reasonable accommodation. 
(Docket No. 4, Ex. I, at p.6).
 
It is thus clear that, on employment claims, damages for 
emotional distress alone can exceed $75,000. See 
Simmons, 209 F. Supp. 2d at 1034 (finding that emotional 
distress damages in successful employment 

discrimination cases may be substantial).
 
The other court records judicially noticed by the Court do 
not indicate in sufficient detail what amount of damages 
was awarded for punitive damages. Therefore, Rite Aid 
has not offered persuasive evidence as to the probable 
amount of punitive damages at stake.
 
Rite Aid has also offered evidence of attorneys’ fees 
awarded to Mutti’s counsel in similar employment cases. 
“[W]here an underlying statute authorizes an award of 
attorneys’ fees, either with mandatory or discretionary 
language, such fees may be included in the amount in 
controversy.” Galt G/S v. JSS Scandinavia, 142 F.3d 
1150, 1156 (9th Cir. 1998). Attorneys’ fees are 
recoverable as a matter of right to the prevailing party 
under FEHA. Cal Gov’t Code § 12965(b). Therefore, 
attorneys’ fees may be included in the amount in 
controversy.
 
However, there is a split of authority regarding whether 
attorneys’ fees must be measured at the time of removal 
or whether possible future attorneys’ fees may form part 
of the amount in controversy. On the one hand, some 
courts have held that future attorneys’ fees can be 
considered as part of the amount in controversy. See, e.g., 
Simmons, 209 F. Supp. 2d at 1034-35 (including future 
attorneys’ fees in the amount in controversy because the 
Ninth Circuit in Galt G/S “must have anticipated that 
district courts would project fees beyond removal”). On 
the other hand, it appears that there may be an emerging 
consensus among district courts in the Ninth Circuit that 
only fees incurred up to the point of removal may count 
toward the amount in controversy. See Reames v. AB Car 
Rental Servs., Inc., 899 F. Supp. 2d 1012, 1020 (D. Or. 
2012) (collecting cases and concluding that “a nascent 
consensus may be emerging among the district courts of 
the Ninth Circuit” that only attorneys’ fees incurred until 
removal form a part of the amount in controversy).
 
*6 The Court agrees with the cases finding that attorneys’ 
fees beyond removal are too speculative. Here, there is no 
evidence of the attorneys’ fees earned at the time of 
removal in this action, and thus, the Court cannot 
conclude whether the attorneys’ fees would satisfy the 
amount in controversy requirement.
 
Nonetheless, there is no evidence contradicting Rite Aid’s 
evidence of probable damages for lost wages and 
emotional distress. Therefore, Rite Aid has established by 
a preponderance of the evidence that the amount in 
controversy with regard to damages for lost wages and 
emotional distress more likely than not exceeds $75,000.
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Moreover, the Court has taken judicial notice of the Rule 
26(f) Report in this action, in which Mutti concedes that 
he is seeking emotional distress damages between $2 and 
4 million. (See Rule 26(f) Report at p.6, ¶ e). This 
statement as to the damages sought is an admission, 
which the Court may consider in determining the amount 
in controversy. See Singer, 116 F.3d at 376 (finding that 
the district court did not abuse its discretion in 
considering the plaintiff’s admission that the amount in 
jurisdiction exceeded the jurisdictional limit). Mutti’s 
admission in the Rule 26(f) Report conclusively 
establishes that the amount in controversy exceeds 
$75,000.
 
Accordingly, the Court does not find that Rite Aid 
improperly removed this action. The Court thus denies 
Mutti’s request for attorneys’ fees, which is based on the 
contention that Rite Aid lacked an objectively reasonable 
basis for removal. (See Mot. at 9-10).
 

Motion for Leave to Amend
“If after removal the plaintiff seeks to join additional 
defendants whose joinder would destroy subject matter 
jurisdiction, the court may deny joinder, or permit joinder 
and remand the action to the State court.” 28 U.S.C. § 
1447(e). “The language of § 1447(e) is couched in 
permissive terms and it clearly gives the district court the 
discretion to deny joinder.” Newcombe v. Adolf Coors 
Co., 157 F.3d 686, 691 (9th Cir. 1998).
 
When considering whether to permit joinder under § 
1447(e), courts consider the following factors: (1) 
whether the new party is “needed for just adjudication” 
and would be joined under Federal Rule of Civil 
Procedure 19(a); (2) whether the statute of limitations 
would affect the plaintiff’s ability to bring a separate suit 
against the new party; (3) whether there has been 
unexplained delay in seeking joinder; (4) whether joinder 
is solely for the purpose of defeating federal jurisdiction; 
and (5) whether the claim against the new party seems 
valid. See Clinco v. Roberts, 41 F. Supp. 2d 1080, 1082 
(C.D. Cal. 1999) (applying these five factors); Boon v. 
Allstate Ins. Co., 229 F. Supp. 2d 1016, 1018 (C.D. Cal. 
2002) (applying these five factors and additionally 
considering the prejudice to plaintiff if joinder was 
denied); Schwarzer, et al., California Practice Guide: 
Federal Civil Procedure Before Trial ¶¶ 2:3645-2:3651 
(The Rutter Group 2014) (citing cases).
 
Mutti seeks leave to amend the Complaint to add a new 
individual Defendant, William Karper, who is a citizen of 

California, and thus, would destroy diversity. (Mot. at 
8-10). Together with the Motion, Mutti submitted a 
proposed First Amended Complaint (the “Proposed 
FAC”). (Docket No. 15-3, Ex. 3).
 
The Proposed FAC alleges:

Defendant Karper, an IT Manager for Rite Aid, after 
becoming aware of Plaintiff’s sexual orientation, 
participated in concerted acts to harass Plaintiff 
because of his sexual orientation, beginning in April of 
2013. Specifically, Karper continually ignored 
Plaintiff’s requests for IT help and assistance even 
though he would help and assist others, and he also 
purposefully informed and instructed others to shun 
Plaintiff, to not assist him, and to create a hostile and 
difficult environment for Plaintiff whenever he visited 
Southern California supply locations.

*7 (Proposed FAC ¶ 15).
 
The Proposed FAC only includes Karper as a Defendant 
in claims for harassment on the basis of physical 
disability, which is alleged against all Defendants. The 
other thirteen claims are alleged against Rite Aid and/or 
the other individual Defendants. However, based on the 
context of the Proposed FAC, this pleading of the claims 
appears to be a clerical error. For the purposes of this 
Motion, the Court assumes that the Proposed FAC 
includes Karper as a Defendant in the claims for 
harassment on the basis of sexual orientation and gender.
 
To determine whether Karper should be added as a 
Defendant, the Court will consider whether Karper is a 
sham defendant, as well as the factors listed above.
 

Sham Defendant
“In the Ninth Circuit, a non-diverse defendant is deemed a 
sham defendant if, after all disputed questions of fact and 
all ambiguities in the controlling state law are resolved in 
the plaintiff’s favor, the plaintiff could not possibly 
recover against the party whose joinder is questioned.” 
Nasrawi v. Buck Consultants, LLC, 713 F. Supp. 2d 1080, 
1084 (E.D. Cal. 2010) (citing Kruso v. Int’l Tel. & Tel. 
Corp., 872 F.2d 1416, 1426 (9th Cir. 1989)). However, “a 
defendant seeking removal based on an alleged fraudulent 
joinder must do more than show that the complaint at the 
time of removal fails to state a claim against the 
non-diverse defendant.” Padilla v. AT & T Corp., 697 F. 
Supp. 2d 1156, 1159 (C.D. Cal. 2009). “The defendant 
must also show that ‘there is no possibility that the 
plaintiff could prevail on any cause of action it brought 
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against the non-diverse defendant.’ ” Id. (citation 
omitted).
 
Rite Aid argues that amendment should be denied because 
Karper is a sham defendant. (Opp. at 6-8). Rite Aid 
specifically argues that the Proposed FAC does not allege 
that Karper directed an incident of harassment at Mutti, 
but only that Karper was making management decisions 
about whether and when to provide IT assistance to Mutti. 
(Opp. at 7-8).
 
This argument is unpersuasive. The Proposed FAC 
alleges that Karper created a “hostile and difficult 
environment” for Mutti. (Proposed FAC ¶ 15). When a 
plaintiff asserts this type of harassment claim, it appears 
that he or she need not allege specific instances of verbal, 
physical, or visual harassment. See Lyle v. Warner Bros. 
Television Prods., 38 Cal. 4th 264, 277-78, 42 Cal. Rptr. 
3d 2 (2006) (“Here, plaintiff does not contend defendants 
subjected her to unwelcome sexual advances as a 
condition of employment; rather, she alleges defendants 
created a hostile or abusive work environment. For this 
type of claim, plaintiff need not show evidence of 
unwanted sexual advances.”).
 
To properly allege a claim based on a hostile work 
environment, Mutti must allege that harassment was 
“severe enough or sufficiently pervasive to alter the 
conditions of [his] employment and create a hostile or 
abusive work environment.” Lyle, 38 Cal. 4th at 283 
(emphasis in original). “With respect to the pervasiveness 
of harassment, courts have held an employee generally 
cannot recover for harassment that is occasional, isolated, 
sporadic, or trivial; rather, the employee must show a 
concerted pattern of harassment of a repeated, routine, or 
a generalized nature.” Id. While the allegations in the 
Proposed FAC against Karper do not include much detail, 
they sufficiently allege that Karper engaged in a pattern of 
conduct with regard to ignoring Mutti’s requests for 
assistance, and instructing others to ignore Mutti’s 
requests and shun him. It is thus possible that these 
allegations state a claim for harassment.
 
*8 Rite Aid also cites to Reno v. Baird, 18 Cal. 4th 640, 
645, 76 Cal. Rptr. 2d 499 (1998) for the proposition that 
harassment is “a type of conduct not necessary to a 
supervisor’s job performance, and business or personnel 
management decisions.” (Opp. at 8). Rite Aid is correct 
that a claim for employment discrimination is generally 
based on “some official action taken by the employer,” 
while a claim for harassment “often does not involve any 
official exercise of delegated power on behalf of the 
employer.” Roby v. McKesson Corp., 47 Cal. 4th 686, 
706, 101 Cal. Rptr. 3d 773 (2009). However, the court in 

Roby was careful to note that “in some cases the hostile 
message that constitutes the harassment is conveyed 
through official employment actions, and therefore 
evidence that would otherwise be associated with a 
discrimination claim can form the basis of a harassment 
claim.” Id. at 708. Therefore, even though Karper is 
alleged to have harassed Mutti in part by refusing to take 
official action, such allegations do not preclude the 
possibility that Mutti can state a claim for harassment.
 
Accordingly, Rite Aid has not demonstrated that there is 
no possibility that Mutti could prevail on a harassment 
claim.
 

Rule 19 Considerations
Federal Rule of Civil Procedure 19(a) requires joinder of 
parties whose absence would preclude the grant of 
“complete relief,” or whose absence would “impede 
the[ir] ability to protect the[ir] interest” or would subject 
any “existing party to a substantial risk” of redundant or 
inconsistent obligations. Fed. R. Civ. P. 19(a). A person 
falling within this scope must be joined under Rule 19(a) 
if feasible. See id.
 
Rite Aid argues that Karper is not a necessary party 
because Rite Aid is strictly liable for Karper’s actions, 
and thus, complete relief can be accorded in Karper’s 
absence. (Opp. at 10). Rite Aid is correct that “FEHA 
makes the employer strictly liable for harassment by a 
supervisor,” if “the supervisor [was] acting in the capacity 
of supervisor when the harassment occur[red].” State 
Dep’t of Health Servs. v. Superior Court, 31 Cal. 4th 
1026, 1041 & n.3, 6 Cal. Rptr. 3d 441 (2003). Rite Aid is 
willing to stipulate that Karper’s actions as alleged in the 
Proposed FAC, if proven true, were within the course and 
scope of his employment. (Opp. at 11).
 
Mutti argues, however, that relief would not be complete 
in Karper’s absence because he would not be able to hold 
Karper personally liable for his actions. (Reply at 7). 
Mutti is correct that California courts have held that in 
enacting FEHA it was Congress’s intent “to place 
individual supervisory employees at risk of personal 
liability for personal conduct constituting harassment.” 
Janken v. GM Hughes Elecs., 46 Cal. App. 4th 55, 62, 53 
Cal. Rptr. 2d 741 (1996).
 
However, Mutti’s argument misconstrues the standard 
with regard to complete relief. Completeness is 
determined “as to those already parties,” rather than as 
between a party and the absent person. Northrop Corp. v. 

Case 2:19-ap-01382-SK    Doc 229-2    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Appendix     Page 369 of 525



Mutti v. Rite Aid Corporation, Not Reported in Fed. Supp. (2014)

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 7

McDonnell Douglas Corp., 705 F.2d 1030, 1043 (9th Cir. 
1983); see also Gen. Refractories Co. v. First State Ins. 
Co., 500 F.3d 306, 313 (3d Cir. 2007) (“Completeness is 
determined on the basis of those persons who are already 
parties, and not as between a party and the absent person 
whose joinder is sought.”). Here, relief would be 
complete between existing parties if Karper is not joined. 
Mutti is seeking only monetary damages, which he can 
recover from the existing Defendants.
 
At the hearing, Mutti’s counsel conceded that Rite Aid is 
strictly liable for Karper’s actions taken within the scope 
of his employment. But Mutti nonetheless argued that 
Karper was indispensable because Mutti would be barred 
by res judicata from bringing an action against Karper in 
the future. This argument was not raised in the briefs, and 
thus, was inappropriately raised for the first time at oral 
argument. See, e.g., In re Pac. Pictures Corp., 679 F.3d 
1121, 1130 (9th Cir. 2012) (“We generally do not 
consider issues raised for the first time during oral 
argument, unless ‘failure to do so would result in manifest 
injustice’ and the appellee would not be prejudiced by 
such consideration.”).
 
*9 Moreover, the Court is unpersuaded by the merits of 
this new argument. To determine whether Karper is 
indispensable, Mutti must first establish that Karper is 
necessary. As stated above, the inquiry for a necessary 
party focuses on whether complete relief can be accorded 
between existing parties, whether the absent party’s 
ability to protect his interest would be impaired, and 
whether an existing party would be subject to inconsistent 
obligations. See Fed. R. Civ. P. 19(a). The inquiry does 
not ask whether the plaintiff can bring additional actions 
against absent parties in the future. It was Mutti’s choice 
not to include Karper as a defendant when he initially 
filed this lawsuit. There is no indication that the proposed 
amendment is based on newly discovered facts. Indeed, it 
seems that Mutti has been aware of a possible claim 
against Karper since the alleged harassment occurred 
since April 2013. To the extent that Mutti’s initial 
pleading decision precludes a future lawsuit against 
Karper, it was within Mutti’s control to prevent such 
preclusion.
 
Furthermore, “[c]ourts disallow joinder of non-diverse 
defendants where those defendants are only tangentially 
related to the cause of action or would not prevent 
complete relief.” IBC Aviation Servs., Inc. v. Compania 
Mexicana de Aviacion, S.A. de C.V., 125 F. Supp. 2d 
1008, 1012 (N.D. Cal. 2000). While Karper’s alleged 
actions are not tangentially related to the harassment 
claim, Karper is not the sole or primary Defendant. The 
harassment claim is alleged against Rite Aid and three 

other individual Defendants. As discussed above, there is 
also no danger that Mutti would receive incomplete relief 
if he pursues the harassment claim against Rite Aid. 
Therefore, Karper is not a necessary party. See Hardin v. 
Wal-Mart Stores, Inc., 813 F. Supp. 2d 1167, 1174 (E.D. 
Cal. 2011) (finding that an assistant manager at a 
Wal-Mart store was not a necessary party to a harassment 
claim under FEHA because it did not appear that he was 
the primary employee allegedly harassing the plaintiff, 
there was no danger that the plaintiff would not receive 
incomplete relief from Wal-Mart, the assistant manager 
could be subpoenaed as a witness, and there was concern 
that the assistant manager was joined to defeat diversity).
 
Because Karper is not a necessary party under Rule 19(a), 
this factor weighs against allowing amendment.
 

Statute of Limitations
Mutti has not argued that a new action against Karper 
would be time-barred. Therefore, this factor does not 
support amendment.
 

Timeliness of Amendment
Mutti filed his original Complaint on January 10, 2014. 
(Docket No. 1, Ex. A). Rite Aid removed this action on 
March 4, 2014. (Docket No. 1). Mutti then filed the 
pending Motion on March 20, 2014. (Docket No. 15). 
Mutti thus sought leave to amend the Complaint a little 
more than two months after filing the original Complaint, 
and a little more than two weeks after this action was 
removed. Based on this timeline, Mutti did not 
unreasonably delay in seeking to join Karper. See, e.g., 
Boon, 229 F. Supp. 2d at 1023 (finding that plaintiffs did 
not unreasonably delay in filing their first amended 
complaint when it was filed less than three months after 
the original complaint, and less than a month after 
removal). This factor thus weighs in favor of permitting 
amendment.
 

Motive for Joinder
“[T]he motive of a plaintiff in seeking the joinder of an 
additional defendant is relevant to a trial court’s decision 
to grant the plaintiff leave to amend his original 
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complaint.” Desert Empire Bank v. Ins. Co. of N. Am., 
623 F.2d 1371, 1376 (9th Cir. 1980). “[A] trial court 
should look with particular care at such motive in removal 
cases, when the presence of a new defendant will defeat 
the court’s diversity jurisdiction and will require a remand 
to the state court.” Id.
 
Here, it appears that Mutti’s primary motive for seeking 
leave to join Karper is to destroy diversity. Mutti did not 
seek leave to join Karper until after this action was 
removed. Additionally, the request for joinder is being 
sought as an alternative to a motion to remand. The 
Proposed FAC is not substantially different than the 
original Complaint, except to allege harassment against 
Karper and to allege that Karper is a citizen of California. 
Furthermore, there is no indication that Mutti would not 
have been aware of a possible claim against Karper when 
he filed his original Complaint because the claim against 
Karper is based on harassment that began in April 2013.
 
*10 Therefore, this factor weighs against amendment.
 

Validity of Claim Against New Party
As discussed above, the Proposed FAC states a possible 
claim against Karper for harassment. This claim most 
likely would survive the liberal plausibility standard on a 
motion to dismiss. However, there are insufficient 
allegations to determine whether this claim would survive 
a motion for summary judgment. As discussed above, the 
validity of the claim against Karper depends, in large part, 
on the severity and pervasiveness of the alleged 
harassment. The Proposed FAC lacks allegations 
regarding how long and how often the harassment 
occurred, how effective Karper was in recruiting others to 
shun Mutti and ignore his requests, and what effect such 
harassment had on Mutti’s work environment. Because 
there is insufficient information to assess the validity of 
the claim against Karper, this factor does not assist the 
Court in determining whether to allow amendment.
 

Prejudice to Plaintiff
In addition to the five factors discussed above, a number 
of courts also consider whether the plaintiff would be 
prejudiced if joinder is denied. See, e.g., Boon, 229 F. 

Supp. 2d at 1025 (assessing whether the plaintiff would 
be prejudiced if joinder is denied); IBC Aviation Servs., 
125 F. Supp. 2d at 1011 (listing prejudice to the plaintiff 
as a sixth factor to be considered when determining 
whether to allow amendment to add non-diverse 
defendants).
 
If Mutti can succeed on his harassment claims, he will be 
able to recover against Rite Aid and any other individual 
Defendants found to be liable. Therefore, he is not 
prejudiced in this respect.
 
It is unclear if Mutti would be barred from suing Karper 
in the future. Res judicata bars a subsequent action if 
three elements are satisfied: (1) an identity of claims, (2) a 
final judgment on the merits, and (3) privity between the 
parties. See Tahoe-Sierra Pres. Council, Inc. v. Tahoe 
Reg’l Planning Agency, 322 F.3d 1064, 1077 (9th Cir. 
2003) (quoting Stratosphere Litig. L.L.C. v. Grand 
Casinos, Inc., 298 F.3d 1137, 1143 n.3 (9th Cir. 2002)); 
Consumer Advocacy Group, Inc. v. ExxonMobil Corp., 
168 Cal. App. 4th 675, 685-86, 86 Cal. Rptr. 3d 39 
(2008). Accordingly, whether Mutti is barred from 
pursuing a separate action against Karper depends in large 
part on the scope of the harassment claim in this action, 
and on whether there is privity between Karper and Rite 
Aid. If Mutti proceeds with the current Complaint, which 
does not include any allegations against Karper, Mutti 
may still be able to pursue a separate claim against Karper 
in the future. If Mutti, however, litigates the harassment 
claim in this action based in part on the allegations against 
Karper, he may be precluded from pursuing a separate 
claim against Karper. While it was Mutti’s decision not to 
include Karper in this action, the Court nonetheless finds 
that the possibility that res judicata will prevent Mutti 
from suing Karper in the future weighs slightly in favor of 
amendment.
 
With four factors weighing against amendment and two 
factors weighing in favor of amendment, the balance of 
equities does not support amendment.
 
*11 Accordingly, the Motion is DENIED.
 
IT IS SO ORDERED.
 

All Citations

Not Reported in Fed. Supp., 2014 WL 12771117
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Proceedings: PLAINTIFF’S MOTION FOR LEAVE TO 
FILE SECOND AMENDED COMPLAINT (In 
Chambers)

Audrey B. Collins, District Judge

*1 Pending before the Court is Plaintiff Puricle, Inc.’s 
(“Plaintiff”) Motion for Leave to File Second Amended 
Complaint (“Motion”). Defendant Church & Dwight Co., 
Inc., (“Defendant”) filed an Opposition, and Plaintiff filed 
a Reply. The Court found the Motion appropriate for 
resolution without oral argument and vacated the hearing. 
See Fed. R. Civ. P. 78; Local Rule 7–15. Upon 
consideration of the materials submitted by the parties and 
the case file, the Court hereby GRANTS the Motion.
 

I. BACKGROUND

Plaintiff’s First Amended Complaint states ten state-law 
causes of action relating to the parties’ business 
relationship as established by their Manufacturing 
Agreement, pursuant to which Plaintiff manufactured its 
“NeverScrub” line of self-cleaning toilet products for 
distribution by Defendant. Plaintiff now seeks to file a 
Second Amended Complaint (“SAC”), which eliminates 
three of its claims and adds five trademark/trade dress 
claims, three claims for fraud, a claim for unfair 
competition under Cal. Bus. & Prof. Code 17200, a claim 
for misappropriation of trade secrets, and a claim for 
intentional interference with prospective economic 
advantage. In total, the SAC asserts fourteen claims. 
Defendant opposes the Motion on the grounds of futility, 
undue delay, and prejudice.
 

II. LEGAL STANDARD

Federal Rule of Civil Procedure 15(a) provides that a 
party may amend its complaint once “as a matter of 
course” before a responsive pleading is served. Fed. R. 
Civ. P. 15(a). Thereafter, the “party may amend [its] 
pleading only with the opposing party’s written consent or 
the court’s leave.” Thus, “after a brief period in which a 
party may amend as of right,” leave to amend lies “within 
the sound discretion of the trial court.” United States v. 
Webb, 655 F.2d 977, 979 (9th Cir. 1981).
 
In exercising its discretion, “a court must be guided by the 
underlying purpose of Rule 15—to facilitate decision on 
the merits rather than on the pleadings or technicalities.” 
Webb, 655 F.2d at 979. The Ninth Circuit has noted “on 
several occasions ... that the ‘Supreme Court has 
instructed the lower federal courts to heed carefully the 
command of Rule 15(a), Fed. R. Civ. P., by freely 
granting leave to amend when justice so requires.’ ” 
Gabrielson v. Montgomery Ward & Co., 785 F.2d 762, 
765 (9th Cir. 1986) (quoting Howey v. United States, 481 
F.2d 1187, 1190 (9th Cir. 1973) (citations omitted)).
 
Thus, “Rule 15’s policy of favoring amendments to 
pleadings should be applied with ‘extreme liberality.’ ” 
Webb, 655 F.2d at 979 (citing Rosenberg Bros. & Co. v. 
Arnold, 283 F.2d 406 (9th Cir. 1960) (per curiam)). This 
liberality in granting leave to amend does not depend on 
whether the amendment will add parties or additional 
causes of action. Rather, leave to amend should be 
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granted unless the amendment is unduly delayed, would 
cause prejudice to the opposing party, is sought in bad 
faith, or is futile. Foman v. Davis, 371 U.S. 178, 182 
(1962).
 
Not all of the factors merit equal weight. The 
consideration of prejudice to the opposing party carries 
the greatest weight. See DCD Programs, Ltd. v. Leighton, 
833 F.2d 183, 185 (9th Cir.1987); Howey, 481 F.2d at 
1190 (stating that “the crucial factor is the resulting 
prejudice to the opposing party”). “Absent prejudice, or a 
strong showing of any of the remaining Foman factors, 
there exists a presumption under Rule 15(a) in favor of 
granting leave to amend.” Eminence Capital, LLC v. 
Aspeon, Inc., 316 F.3d 1048, 1052 (9th Cir. 2003) 
(citation omitted).
 

III. DISCUSSION

*2 Having reviewed the proposed SAC and the parties’ 
papers, none of the Foman factors are present in this case. 
The Court will address Defendant’s arguments briefly 
below.
 

A. The Amendments Are Not Futile.
A motion for leave to amend may be denied if it appears 
to be futile or legally insufficient. Gabrielson v. 
Montgomery Ward & Co., 785 F.2d 762, 766 (9th 
Cir.1986). “However, a proposed amendment is futile 
only if no set of facts can be proved under the amendment 
to the pleadings that would constitute a valid and 
sufficient claim or defense.” Miller v. Rykoff–Sexton, 
Inc., 845 F.2d 209, 214 (9th Cir. 1988) (citation omitted). 
The test for determining the legal sufficiency of a 
proposed amendment is identical to the one used when 
considering the sufficiency of a pleading challenged 
under Rule 12(b)(6)). Id. (citing 3 J. Moore, Moore’s 
Federal Practice ¶ 15.08[4] (2d ed. 1974).
 
Although it is unfortunate that Plaintiff appears to have 
opted for a shotgun approach in its SAC, at this stage, the 
Court finds it unnecessary to address each of Plaintiff’s 
new claims individually. This is because Defendant’s 
challenges to the new claims go to their merits, not to 
whether they are sufficiently pled. For example, 
Defendant’s analysis of Plaintiff’s trademark claims 
invites the Court to determine the scope of each parties’ 
trademark, and determine as a matter of law that 

Defendant’s marks cannot be infringing. Similarly, 
Defendant asks the Court to disallow the trade dress 
claims by accepting its factual assertion that the trade 
dress Plaintiff says it owns is in fact Defendant’s. Both 
challenges ask the Court to review evidence and draw 
factual conclusions therefrom. Such arguments are 
irrelevant to—and improper for—a futility inquiry.
 

C. Defendant Has Not Demonstrated Undue Delay or 
Prejudice.
Mere delay is not sufficient grounds to deny leave to 
amend. DCD Programs, 833 F.2d at 186 (delay alone 
insufficient to deny amendment). Defendant argues that 
because Plaintiff’s new claims arise out of the same facts 
upon which the FAC is based, Plaintiff should have 
asserted them sooner, and the amendment is therefore 
unduly delayed. However, Defendant cites only 
out-of-circuit authority in support of its theory that an 
amendment seeking to assert alternative theories of 
recovery based on the same facts manifests undue delay. 
These authorities are not binding and, indeed, are 
inconsistent with the standards long-applied in this 
Circuit. See, e.g., Heay v. Phillips, 201 F.2d 220, 222 (9th 
Cir. 1953) (affirming grant of leave to file second 
amended complaint to add alternative causes of action 
related to the same set of circumstances). Furthermore, 
that the amendment was not unduly delayed is obvious 
given that the original complaint was filed only five 
months before this Motion was made. During the interval 
in which Defendant asserts Plaintiff should have moved to 
amend, Plaintiff was required to oppose Defendant’s 
serial applications for a temporary restraining order and 
motions for a preliminary injunction. That Plaintiff filed 
this Motion shortly after Defendant’s second Motion for a 
Preliminary Injunction was denied signals that Plaintiff 
did not unduly delay. Finally, this litigation is in its early 
stages: no discovery has been conducted, and the 
scheduling conference is yet to take place.
 
*3 Defendant’s claim of prejudice is also unavailing. 
Defendant’s sole argument is that because it has already 
“spent significant amounts of time and energy responding 
to Puricle’s ever-changing theories,” requiring Defendant 
to respond to yet new theories would be especially 
prejudicial. (Opp’n 19:22–24.) This argument rings 
hollow both factually and legally. As a factual matter, it is 
Defendant who has been responsible for triggering 
litigation costs by filing its serial motions. That Plaintiff 
asserted multiple theories to oppose Defendant’s motions 
is neither surprising nor blameworthy. Furthermore, 
because discovery has yet to begin, there is no risk that 
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Plaintiff’s new legal theories will render 
already-conducted discovery futile. As such, the 
amendment will not result in wasted resources. Finally, as 
a matter of law, that litigation expenses were incurred 
before an amendment is sought is does not constitute 
prejudice. Owens v. Kaiser Foundation Health Plan, Inc., 
244 F.3d 708, 712 (9th Cir. 2001). Delaying an 
amendment for the purpose of forcing a party to incur 
unnecessary expenses would demonstrate bad faith, id., 
however, Defendant does not assert that this amendment 
is sought in bad faith, and this Court detects none.
 

IV. CONCLUSION

For the foregoing reasons, the Court finds that the 
proposed Second Amended Complaint satisfies Rule 
15(a) and hereby GRANTS Plaintiff’s Motion. IT IS SO 
ORDERED.
 

All Citations

Not Reported in Fed. Supp., 2008 WL 11343396

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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ORDER GRANTING PLAINTIFF’S MOTION TO 
AMEND THE COMPLAINT

Jennifer L. Thurston, UNITED STATES MAGISTRATE 
JUDGE

*1 Thomas Richards seek leave to file an amended 
complaint pursuant to Rule 15 of the Federal Rules of 
Civil Procedure to include a cause of action under 
California’s Private Attorneys General Act. (Doc. 17) 
Defendant opposes the request, and contends the motion 
should be denied. (Doc. 19) For the reasons set forth 
below, the Court finds leave to amend is appropriate, and 
Plaintiff’s motion to amend is GRANTED.
 

I. Background
Plaintiff alleges he was employed as a detention officer 
by CoreCivic, which is a corrections facility operator, 
from August 22, 2011, to December 8, 2016. (Doc. 1 at 
15-16, ¶¶ 15, 18) He asserts, “While employed by 
Defendant, Plaintiff was not allowed the meal and rest 
breaks that are required by California law.” (Id. at 16, ¶ 
19) According to Plaintiff, he “was compensated by the 
minute on his timecards, and was not paid meal or rest 
break premiums.” (Id.) In addition, he asserts that after 
terminating his employment, he “still has not received his 
due compensation ...” (Id., ¶ 21)
 
Plaintiff initiated this action by filing a complaint on June 
21, 2017, in San Diego County Superior Court, Case No. 
37-2017-D00225688-CU-OE-CTL. (See Doc. 1 at 12) 
Plaintiff raised the following claims, both individually 
and on behalf of others similarly situated: (1) failure to 
allow or pay for meal periods in violation of Cal. Lab. 
Code §§ 226.7, 512, 558 & 1198); (2) failure to allow or 
pay for rest periods in violation of Cal. Lab. Code §§ 
226.7, 512, 558 & 1198); (3) waiting time penalties under 
Cal. Labor Code §§ 201-203 and 558); (4) failure to 
provide accurate itemized wage statements in violation of 
Cal. Labor Code §§ 226(a) and 558); (5) unfair business 
practices in violations of Cal. Bus. & Prof. Code §§ 
17200, et seq. (See id. at 12-25)
 
On July 21, 2017, Defendant filed a notice of removal to 
the Southern District of California, as well as a notice of 
related case, indicating this matter is related to Jose 
Gonzalez v. CCA of Tennessee, LLC., et al., Case No.: 
1:16-cv-01891-DAD-JL T. (Docs. 1, 3) Thereafter, 
Southern District transferred this action to the Eastern 
District of California. (Docs. 9, 10)
 
The Court held a Scheduling Conference with the parties 
on November 13, 2017. (Doc. 16) Prior to the conference, 
Plaintiff informed the Court that “he may seek leave to 
amend the complaint to add a claim under the Private 
Attorney General’s Act ... now that the administrative 
prerequisites have been satisfied.” (Doc. 14 at 4) The 
Court ordered any requests for a pleading amendment, 
whether through stipulation or a motion, be filed no later 
than February 5, 2018. (Doc. 16 at 2)
 
On January 5, 2018, Plaintiff filed the motion for leave to 
file a First Amended Complaint now pending before the 
Court. (Doc. 17) Defendant filed its opposition to the 
motion on January 22, 2018 (Doc. 19), to which Plaintiff 
filed a reply on January 29, 2018 (Doc. 20).
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II. Legal Standards for Leave to Amend
Under Fed. R. Civ. P. 15(a), a party may amend a 
pleading once as a matter of course within 21 days of 
service, or if the pleading is one to which a response is 
required, 21 days after service of a motion under Rule 
12(b)(e) or (f). “In all other cases, a party may amend its 
pleading only with the opposing party’s written consent or 
the court’s leave.” Fed. R. Civ. P. 15(a)(2). Here, 
Defendant filed its answer on July 21, 2017. (Doc. 2) 
Because more than 21 days have passed since the filing of 
the responsive pleading, Plaintiff requires either consent 
of the defendant or leave of the Court to file an amended 
complaint.
 
*2 Granting or denying leave to amend a complaint is in 
the discretion of the Court, Swanson v. United States 
Forest Service, 87 F.3d 339, 343 (9th Cir. 1996), though 
leave should be “freely give[n] when justice so requires.” 
Fed. R. Civ. P. 15(a)(2). “In exercising this discretion, a 
court must be guided by the underlying purpose of Rule 
15 to facilitate decision on the merits, rather than on the 
pleadings or technicalities.” United States v. Webb, 655 
F.2d 977, 979 (9th Cir. 1981). Consequently, the policy to 
grant leave to amend is applied with extreme liberality. 
Id.
 
There is no abuse of discretion “in denying a motion to 
amend where the movant presents no new facts but only 
new theories and provides no satisfactory explanation for 
his failure to fully develop his contentions originally.” 
Bonin v. Calderon, 59 F.3d 815, 845 (9th Cir. 1995); see 
also Allen v. City of Beverly Hills, 911 F.2d 367, 374 (9th 
Cir. 1990). After a defendant files a responsive pleading, 
leave to amend should not be granted if “amendment 
would cause prejudice to the opposing party, is sought in 
bad faith, is futile, or creates undue delay.” Madeja v. 
Olympic Packers, 310 F.3d 628, 636 (9th Cir. 2002) 
(citing Yakima Indian Nation v. Wash. Dep’t of Revenue, 
176 F.3d 1241, 1246 (9th Cir. 1999)).
 

III. Discussion and Analysis
In evaluating a motion to amend under Rule 15, the Court 
may consider (1) whether the plaintiff has previously 
amended his complaint, (2) undue delay, (3) bad faith, (4) 
futility of amendment, and (5) prejudice to the opposing 
party. Foman v. Davis, 371 U.S. 178, 182 (1962); Loehr 
v. Ventura County Cmty. Coll. Dist., 743 F.2d 1310, 1319 
(9th Cir. 1984). These factors are not of equal weight as 
prejudice to the opposing party is the most critical factor 
in determining whether to grant leave to amend. 
Eminence Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 

1052 (9th Cir. 2003) (“As this circuit and others have 
held, it is the consideration of prejudice to the opposing 
party that carries the greatest weight”); Jackson v. Bank of 
Hawaii, 902 F.2d 1385, 1387 (9th Cir. 1990).
 

A. Prior amendments
The Court’s discretion to deny an amendment is 
“particularly broad” where a plaintiff amended his 
complaint previously. Allen, 911 F.2d at 373. If granted, 
this would be the first amendment for Plaintiff. Therefore, 
this factor does not weigh against granting leave to 
amend.
 

B. Undue delay
By itself, undue delay is insufficient to prevent the Court 
from granting leave to amend. Howey v. United States, 
481 F.2d 1187, 1191(9th Cir. 1973); DCD Programs, Ltd. 
v. Leighton, 833 F.2d 183, 186 (9th Cir. 1986). However, 
in combination with other factors, delay may be sufficient 
to deny amendment. See Hurn v. Ret. Fund Trust of 
Plumbing, 648 F.2d 1252, 1254 (9th Cir. 1981) (finding a 
delay of two years, “while not alone enough to support 
denial, is nevertheless relevant”). Evaluating undue delay, 
the Court considers “whether the moving party knew or 
should have known the facts and theories raised by the 
amendment in the original pleading.” Jackson, 902 F.2d 
at 1387; see also Eminence Capital, 316 F.3d at 1052. In 
addition, the Court should examine whether “permitting 
an amendment would ... produce an undue delay in the 
litigation.” Id. at 1387.
 
Defendant argues Plaintiff’s request for leave to amend 
“should be denied because of undue delay.” (Doc. 19 at 7, 
emphasis omitted) Defendant asserts that “California’s 
PAGA statute contemplates that leave to amend a 
complaint to add a PAGA claim will be sought within 60 
days after satisfying PAGA’s pre-filing exhaustion 
requirements,” by providing in relevant part:

*3 Notwithstanding any other provision of law, a 
plaintiff may as a matter of right amend an existing 
complaint to add a cause of action arising under this 
part at any time within 60 days of the time period 
specified in this part.

(Id. at 7-8, quoting Cal. Labor Code § 2699.3(a)(2)(C)). 
Defendant observes that “the 65 calendar-day period for 
the LWDA to respond ended on August 23, 2017,” “[y]et 

Case 2:19-ap-01382-SK    Doc 229-2    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Appendix     Page 379 of 525



Richards v. CoreCivic of Tennessee, LLC, Not Reported in Fed. Supp. (2018)

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 3

Plaintiff waited another 136 days before filing the instant 
Motion.” (Doc. 19 at 8) Defendant argues, “There is no 
excuse or explanation for [this] delay.” (Id.)
 
Significantly, it does not appear that the period for the 
LWDA to respond to Plaintiff’s notice had run when 
Plaintiff filed his complaint on July 21, 2017. Thus, a 
PAGA claim could have been stated in the original 
pleading. Further, though Plaintiff has been aware of the 
potential to state a PAGA claim since August, the 
decision to seek leave to amend at this juncture has not 
delayed the course of the litigation. Indeed, Plaintiff has 
requested leave to amend within the timeframe ordered by 
the Court in its Scheduling Order. (See Doc. 16 at 2) In 
addition, the plaintiff’s counsel repeatedly sought to 
discuss the amendment with opposing counsel, to 
determine whether a stipulation could be reached, but the 
defense counsel refused to respond. (Doc. 17-1 at 2) 
Accordingly, this factor does not weigh against granting 
leave to amend.
 

C. Bad faith
There is no evidence that Plaintiff acted in bad faith in 
seeking to amend the complaint to include a PAGA claim. 
Thus, this factor does not weigh against amendment.
 

D. Futility of Amendment
“Futility of amendment can, by itself, justify the denial of 
a motion for leave to amend.” Bonin, 59 F.3d at 845; see 
also Miller v. Rykoff-Sexton, 845 F.2d 209, 214 (9th Cir. 
1988) (“A motion for leave to amend may be denied if it 
appears to be futile or legally insufficient”). “Futility is 
analyzed under the same standard of legal sufficiency as a 
motion to dismiss under Fed. R. Civ. P. 12(b)(6). In other 
words, leave to amend should not be denied based on 
futility unless the proposed amended complaint would 
‘fail to state a claim upon which relief can be granted.’ ” 
SmithKline Beecham Corp. v. Geneva Pharms., Inc., 287 
F. Supp. 2d 576, 581 (E.D. Pa. 2002). Likewise, a motion 
for leave to amend is futile if the claims presented can be 
defeated on a motion for summary judgment. Gabrielson 
v. Montgomery Ward & Co., 785 F.2d 762, 766 (9th Cir. 
1986).
 
Defendant argues the proposed amendment is futile 
because Plaintiff “did not exhaust his administrative 
remedy with respect to his proposed PAGA claim.” (Doc. 

19 at 4, emphasis omitted) In addition, Defendant 
contends, “the one-year period for Plaintiff to file a proper 
PAGA claim has expired.” (Id. at 7)
 

1. Exhaustion requirement
California adopted PAGA to allow individual plaintiffs 
“to bring a civil action to collect civil penalties for Labor 
Code violations previously only available in enforcement 
actions initiated by the State’s labor law enforcement 
agencies.” Caliber Bodyworks, Inc. v. Superior Court, 
134 Cal. App. 4th 365, 374 (2005); see also Cal. Lab. 
Code § 2699(a); Urbino v. Orkin Servs. of Cal., Inc., 726 
F.3d 1118, 1121 (9th Cir. 2013). To claim PAGA 
penalties, a plaintiff must exhaust the administrative 
procedures set out in Labor Code § 2699.3, which 
includes giving written notice to the California Labor and 
Workforce Development Agency (“LWDA”) and the 
defendants. Caliber, 134 Cal. App. 4th at 375-76; Cal. 
Lab. Code § 2699.3(a)(1). After the LWDA responds that 
it will not prosecute the action, or fails to respond to the 
notice, a plaintiff may file suit. Id. § 2699.3(a)(2)(A).
 
*4 To properly state a PAGA cause of action, courts have 
held that a plaintiff “must plead compliance with the 
pre-filing notice and exhaustion requirements.” See 
Thomas v. Home Depot USA Inc., 527 F.Supp.2d 1003, 
1007 (N.D. Cal. 2007). Defendant notes that Cal. Labor 
Code § 2699.3 provides in relevant part:

The aggrieved employee or representative shall give 
written notice by online filing with the Labor and 
Workforce Development Agency and by certified mail 
to the employer of the specific provisions of this code 
alleged to have been violated, including the facts and 
theories to support the alleged violation.

(Doc. 19 at 5, quoting Cal. Labor Code § 
2699.3(a)(1)(A)) Defendant observes, “In addition to 
giving written online notice to the LWDA, the plaintiff 
must also pay a filing fee of $75.00.” (Id., citing Cal. 
Labor Code § 2699.3(a)(1)(B)) According to Defendant, 
the proposed amendment is insufficient because Plaintiff 
does not “allege that he gave notice to the LWDA through 
the required online filing” and it “is devoid of any 
allegations that Plaintiff paid the $75 filing fee to the 
LWDA.” (Id. at 6)
 
Significantly, however, Defendant fails to identify any 
authority that a plaintiff is required to plead with the 
specificity Defendant suggests is required. Indeed, the 
standards the defendant seeks to impose would stand Rule 
8 on its ear even considering the requirements of Iqbal1 
and Twombly2. Plaintiff alleges he gave notice to the 
LWDA and “has complied with the procedures for 
bringing suit set forth in Labor Code § 2699.3.” (Doc. 
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17-2 at 19-20, ¶ 78) Moreover, he has alleged specific 
facts related to the material elements. Id. Notably, the 
failure to make the $75 payment is not fatal in light of the 
fact that a fee waiver may be given. The Court finds the 
allegations are sufficient to demonstrate Plaintiff’s 
proposed PAGA claim is not futile.
 

2. Statute of limitations and relation back
Defendant contends Plaintiff is unable to state a PAGA 
claim because that statute of limitations is one year. (Doc. 
19 at 7, citing Thomas, 527 F. Supp. 2d at 1006-08) 
Defendant observes, “because Plaintiff’s employment 
with Defendant ended on December 8, 2016, the one-year 
period for Plaintiff to file a proper PAGA claim has 
expired.” (Id.) On the other hand, Plaintiff argues his 
claim is not barred because “it is well established that a 
cause of action under an Amended Complaint relates back 
to the date of the original Complaint for purposes of the 
Statute of Limitation....” (Doc. 20 at 3, n. 1, citing Munoz 
v. Giumarra Vineyards Corp., 2015 WL 5326202 at *8 
(E.D. Cal. Sept. 11, 2015))
 
Significantly, relation back is not a prerequisite for 
amendment and should be liberally applied. See Foman, 
371 U.S. at 182; E.W. French & Sons, Inc. v. Gen. 
Portland Inc., 885 F.2d 1392, 1396 (9th Cir. 1989). As 
this Court observed in Munoz, the Ninth Circuit 
determined Federal Rule of Civil Procedure 15(c) controls 
relation back for PAGA claims. Id., 2015 WL 326202 at 
*7 (citing Milligan v. Am. Airlines, Inc., 577 Fed. Appx 
718, 719 (9th Cir. 2014)). In relevant part, Rule 15 
provides that “an amendment to a pleading relates back to 
the date of the original pleading when ... the amendment 
asserts a claim or defense that arose out of the conduct, 
transaction, or occurrence set out—or attempted to be set 
out—in the original pleading.” Fed.R.Civ.P. 15(c)(1)(B).
 
*5 Plaintiff asserts that his employment with CoreCivic 
ended on December 8, 2016. (Doc. 1 at 15, ¶ 15; Doc. 
17-2 at 6, ¶ 15) Plaintiff initiated this action by filing a 
complaint on June 21, 2017—less than one year after his 
employment ended. (Doc. 1) It is undisputed that the 
factual allegations presented in the original complaint and 
the proposed amended complaint rest upon the same facts 

and injuries—namely, alleged wage an hour violations by 
Plaintiff’s former employer. Accordingly, the Court finds 
the relation-back doctrine applies, and the claim is not 
barred by the statute of limitations.
 

E. Prejudice to the opposing party
The most critical factor in determining whether to grant 
leave to amend is prejudice to the opposing party. 
Eminence Capital, 316 F.3d at 1052 (“Prejudice is the 
touchstone of the inquiry under rule 15(a)”) (internal 
quotes omitted). There is a presumption under Rule 15(a) 
in favor of granting leave to amend where prejudice is not 
shown. Id. The burden of showing prejudice is on the 
party opposing an amendment to the complaint. DCD 
Programs, 833 F.2d at 187; Beeck v. Aquaslide ‘N’ Dive 
Corp., 562 F.2d 537, 540 (9th Cir. 1977). Here, 
Defendant does not assert there would be any prejudice, 
and this factor does not weigh against amendment.
 

IV. Conclusion and Order
Based upon the foregoing, the factors set forth by the 
Ninth Circuit weigh in favor of allowing Plaintiffs to 
amend the complaint. See Madeja, 310 F.3d at 636. 
According, the Court ORDERS:

1. Plaintiffs’ motion to amend the complaint (Doc. 
17) is GRANTED; and

2. Plaintiffs SHALL file their First Amended 
Complaint within three court days of the date of 
service of this Order.

 

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2018 WL 784257

Footnotes

1 Ashcroft v. Iqbal, 556 U.S. 662 (2009)

2 Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007).

Case 2:19-ap-01382-SK    Doc 229-2    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Appendix     Page 381 of 525



Richards v. CoreCivic of Tennessee, LLC, Not Reported in Fed. Supp. (2018)

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 5

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.

Case 2:19-ap-01382-SK    Doc 229-2    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Appendix     Page 382 of 525



Exhibit 48 

Case 2:19-ap-01382-SK    Doc 229-2    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Appendix     Page 383 of 525



Richmond v. Reefer Systems, Inc., Slip Copy (2021)

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 1

KeyCite history available
2021 WL 1255422

Only the Westlaw citation is currently available.
United States District Court, C.D. California.

Yesenia RICHMOND
v.

REEFER SYSTEMS, INC.

Case No.: 2:19-cv-07940-SB-PLA
|

Signed 03/16/2021

Attorneys and Law Firms

Victor Cruz, Deputy Clerk, Attorney(s) Present for 
Plaintiff(s): None Appearing

N/A, Court Reporter, Attorney(s) Present for 
Defendant(s): None Appearing

Proceedings: ORDER ON DEFENDANTS’ 
MOTIONS TO DISMISS AND STRIKE

STANLEY BLUMENFELD, JR., U.S. District Judge

*1 Reefer Systems, Inc. (Reefer) and ReefCo, LLC 
(ReefCo) (collectively, Defendants) seek to dismiss this 
action brought by Yesenia Richmond (Plaintiff) and to 
strike portions of the Fourth Amended Complaint (Dkt. 
No. 71) (4AC). Dkt. No. 72-1, Motion to Dismiss (MTD): 
Dkt. No. 73-1, Motion to Strike (MTS).1 For the reasons 
below, the Court DENIES Defendants’ MTD and MTS.

* * *
 
Having previously described the factual background of 
this case in its order granting Plaintiff leave to amend her 
complaint (Dkt. No. 63), the Court declines to repeat the 
details here. At base, this is an action for pregnancy 
discrimination resulting in termination; it includes 
allegations that Defendants willfully and intentionally 
misrepresented Plaintiff’s available options for taking 
leave related to her pregnancy and also failed to verify 
Plaintiff’s prior employment when she was searching for 

a new job after being terminated by Defendants. 4AC ¶¶ 
12, 18-33.
 

MOTION TO DISMISS

A. Legal Standards

1. Rule 12(b)’s Standard for Dismissal

Under Rule 12(b)(6), a defendant may move to dismiss 
for failure to state a claim upon which relief can be 
granted. A plaintiff must state “enough facts to state a 
claim to relief that is plausible on its face.” Bell Atl. Corp. 
v. Twombly, 550 U.S. 544, 570 (2007). A claim has 
“facial plausibility” if the plaintiff pleads facts that 
“allow[ ] the court to draw the reasonable inference that 
the defendant is liable for the misconduct alleged.” 
Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).
 
In resolving a Rule 12(b)(6) motion, a court must accept 
all well-pleaded factual allegations as true, but 
“[t]hreadbare recitals of the elements of a cause of action, 
supported by mere conclusory statements, do not suffice.” 
Id. That is, a pleading must set forth allegations that have 
“factual content that allows the court to draw the 
reasonable inference that the defendant is liable for the 
misconduct alleged.” Id. Courts “ ‘are not bound to accept 
as true a legal conclusion couched as a factual allegation.’ 
” Id. (quoting Twombly, 550 U.S. at 555). Assuming the 
veracity of well-pleaded factual allegations, a court next 
must “determine whether they plausibly give rise to an 
entitlement to relief.” Id. at 679. There is no plausibility 
“where the well-pleaded facts do not permit the court to 
infer more than the mere possibility of misconduct.” Id.
 

2. Rule 9(b)’s Heightened Pleading Standard

Rule 9(b) requires a more detailed pleading in cases 
where fraud is alleged. See Cooper v. Pickett, 137 F.3d 
616, 625 (9th Cir. 1997). Even in cases without an 
explicit claim of fraud, where a plaintiff chooses to allege 
that defendants have engaged in a unified course of 
fraudulent conduct, “the claim is said to be ‘grounded in 
fraud’ or to ‘sound in fraud,’ and the pleading of that 
claim as a whole must satisfy the particularity 
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requirement of Rule 9(b).” Vess v. Ciba-Geigy Corp. 
USA, 317 F.3d 1097, 1103-04 (9th Cir. 2003). Or, if a 
plaintiff asserts a claim based partially on fraud, the 
alleged fraudulent conduct must satisfy the heightened 
pleading requirement. Id. A fraud claim must be 
accompanied by “the who, what, when, where, and how” 
of the fraudulent conduct charged. Id. at 1106 (quoting 
Cooper, 137 F.3d at 627). “A pleading is sufficient under 
rule 9(b) if it identifies the circumstances constituting 
fraud so that a defendant can prepare an adequate answer 
from the allegations.” Moore v. Kayport Package 
Express, Inc., 885 F.2d 531, 540 (9th Cir. 1989).
 

B. The Reefer/ReefCo Relationship
*2 A significant portion of Defendants’ MTD attempts to 
resurrect arguments this Court has already rejected.2 
Because the Court’s prior decisions serve as the law of the 
case—and as Defendants provide no meaningful basis to 
reconsider that law—these arguments cannot serve as 
grounds to dismiss the 4AC.
 
First, Defendants contend that Plaintiff is taking 
inconsistent positions with respect to her knowledge of 
the relationship between Reefer and ReefCo. This 
contention serves as the premise of Defendants’ argument 
for dismissing “all claims brought against ReefCo.” See 
MTD at 26-29 (arguing that all claims against ReefCo 
should be dismissed as untimely and the first four claims 
against ReefCo should be dismissed for Plaintiff’s failure 
to exhaust her administrative remedies). However, the 
Court previously concluded that “Plaintiff did not have 
actual or constructive knowledge of the legal relationship 
of the various entities as related to her employment.” Dkt. 
No. 63 at 7 (noting that Judge Phillips found that 
“Plaintiff’s claims are not barred under the one-year 
extension period under Cal. Gov’t Code § 12960(e)(2)”). 
This defeats these arguments for dismissal.
 
Next, Defendants contend that Plaintiff failed to plead 
plausible facts demonstrating a joint-employer 
relationship between Reefer and ReefCo. MTD at 30-33. 
They argue that “[o]n balance of the [Caso v. Nimrod 
Productions, 163 Cal.App.4th 881 (2008)] factors, 
ReefCo was not Plaintiff’s special employer but rather an 
entity as to which Plaintiff performed outside services at 
the direction of her employer Reefer.” Id. at 31. But as 
this Court already determined, “Plaintiff has alleged facts 
showing ReefCo had the right to control her work and 
could be considered a special employer.” Dkt. No. 63 at 
8-9.3 At this stage of the case, the only question is whether 
Plaintiff has cleared the pleadings hurdle—and she has. 

Accordingly, Defendants’ contention that “no joint 
employment relationship existed between Reefer and 
ReefCo” and that Plaintiff therefore cannot proceed on 
her claims under the California Family Rights Act 
(CFRA), the Family and Medical Leave Act (FMLA), or 
the New Parent Leave Act (NPLA) does not warrant 
dismissal in light of the allegations here. MTD at 31.
 

C. CFRA Claims
Defendants next argue that Plaintiff’s claims under the 
CFRA are untimely and do not relate back to the date of 
her original pleading (which was filed within a year of 
receiving her “right-to-sue” letter).
 
Rule 15(c)(1)(B) provides that “[a]n amendment to a 
pleading relates back to the date of the original pleading 
when ... the amendment asserts a claim or defense that 
arose out of the conduct, transaction, or occurrence set 
out—or attempted to be set out—in the original pleading 
...” Fed. R. Civ. P. 15(c)(1)(B). A claim will relate back 
where the original and amended pleadings share a 
“common core of operative facts” such that the defendant 
has fair notice of the transaction, occurrence, or conduct 
at issue. Martell v. Trilogy Ltd., 872 F.2d 322, 325 (9th 
Cir. 1989). The relation-back doctrine is liberally applied. 
ASARCO, LLC v. Union Pac. R. Co., 765 F.3d 999, 1004 
(9th Cir. 2014).
 
*3 Plaintiff’s original complaint included a claim under 
the NPLA. Dkt. No. 72-6. In that first pleading, she 
alleged (among other things) that she was denied baby 
bonding leave following the birth of her child in violation 
of the NPLA. Id. ¶ 53. At the time, the NPLA (since 
repealed) provided protections to employees who worked 
at a location with 20-49 employees within 75 miles of the 
employee’s worksite (Cal. Gov. Code § 12945.6), while 
the CFRA’s leave provisions applied to employers with 
50 or more employees within a 75-mile radius of the 
employee’s worksite (Cal. Gov. Code § 12945.2).4 
Plaintiff alleges that Defendants told her she did not 
qualify for leave under the CFRA. 4AC ¶¶ 20, 23.
 
Plaintiff’s CFRA claim relates back to her original 
complaint. The NPLA claim and the CFRA claim share a 
“common core of operative facts”—that Plaintiff was 
denied baby bonding leave by her employer. The only 
difference between the two claims is the number of 
employees working within a 75-mile radius. This is still 
an open question,5 which turns in part on whether Plaintiff 
can prove that Defendants are joint employers (as defined 
in 2 Cal. Code Regs. § 11087(d)(3)). The Court does not 
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find this question sufficient to bar relation back. 
Accordingly, Plaintiff’s CFRA claim is timely and the 
MTD is denied on this point.6

 

D. FMLA Claim
Next, Defendants contend that Plaintiff’s FMLA claim is 
untimely, arguing that she is not entitled to “the three-year 
limitations period because she has not plead [sic] 
plausible facts demonstrating an intentional violation of 
the FMLA.” MTD at 20. However, the Court finds that 
the FMLA claim relates back for the same reasons 
supporting relation back of the CFRA claim. See supra.
 
Defendants also suggest that Plaintiff’s FMLA claim is 
moot because she received 12 weeks of leave under 
California’s Pregnancy Disability Leave Law (PDLL). 
MTD at 21-22. They contend that Plaintiff’s claim is 
moot because the PDLL leave ran concurrent to the time 
she would have received FMLA leave and thus that she 
was not injured. However, Defendants miss the point of 
Plaintiff’s FMLA claim. She does not contend that she 
was denied the 12 weeks of leave; rather, she asserts that 
Defendants violated the FMLA provision requiring an 
employer to return an employee to the same or equivalent 
position when Defendants decided to terminate her 
employment while she was out on leave. 4AC ¶¶ 136-140. 
In effect, Plaintiff argues, this constituted a failure to 
return her to the same or an equivalent position. Dkt. No. 
79 (Opp.) at 12.7

 

E. Intentional Misrepresentation and Concealment 
Claims

*4 Defendants further assert that Plaintiff failed to plead 
her intentional misrepresentation and concealment claims 
to the heightened pleading standard demanded for claims 
sounding in fraud under Rule 9(b) of the Federal Rules of 
Civil Procedure. However, Plaintiff’s 4AC satisfies the 
Rule 9(b) standard for both claims.
 
Under California law, deceit by concealment is “[t]he 
suppression of a fact, by one who is bound to disclose it, 
or who gives information of other facts which are likely to 
mislead for want of communication of that fact.” Cal. Civ. 
Code § 1710(3). The elements are:

(1) the defendant must have concealed or suppressed a 
material fact, (2) the defendant must have been under a 

duty to disclose the fact to the plaintiff, (3) the 
defendant must have intentionally concealed or 
suppressed the fact with the intent to defraud the 
plaintiff, (4) the plaintiff must have been unaware of 
the fact and would not have acted as he did if he had 
known of the concealed or suppressed fact, and (5) as a 
result of the concealment or suppression of the fact, the 
plaintiff must have sustained damage.

Tenet Healthsystem Desert, Inc. v. Blue Cross of Cal., 245 
Cal.App.4th 821, 844 (2016) (internal citations omitted). 
The elements for intentional misrepresentation are 
similar: “(1) a misrepresentation, (2) with knowledge of 
its falsity, (3) with the intent to induce another’s reliance 
on the misrepresentation, (4) actual and justifiable 
reliance, and (5) resulting damage.” Daniels v. Select 
Portfolio Servicing, Inc., 246 Cal.App.4th 1150, 1166 
(2016) (internal citations omitted).
 
In this case, Plaintiff alleges two instances of intentional 
misrepresentation and concealment. The first relates to the 
relationship between Reefer and ReefCo, and the second 
concerns representations made by Defendants regarding 
Plaintiff’s eligibility for baby bonding leave under the 
FMLA and the CFRA. As the Court previously 
concluded, “Plaintiff details several instances where 
Defendants informed her that she was not eligible for 
leave under the New Parent Leave Act, CFRA, or FMLA 
at a time when she would have taken such leave ... 
Whether ReefCo was her employer affects her eligibility 
for certain employee benefits, and any associated 
misrepresentations suggest an intent to induce reliance.” 
Dkt. No. 63 at 9-10; see 4AC ¶¶ 19-26.
 
Defendants’ assertion that Plaintiff fails to describe the 
“who, what, when, where, and how” of the alleged fraud 
(Vess, 317 F.3d at 1106) does not stand up against the 
allegations in the 4AC. Plaintiff pleads the who 
(Defendants, their employees, and their agents, including 
Bill Willet, Kathy Ocasio, Ron Rasmussen, Noemi 
Velasco, and ADP) (4AC ¶¶ 14-15, 20-24, 51), what 
(representing incorrectly that Plaintiff was not eligible for 
leave under the FMLA or CFRA and that Reefer and 
ReefCo were a single legal entity) (4AC ¶¶ 12-14, 20-24), 
when (after August or September 2017 and before to the 
birth of Plaintiff’s child on March 10, 2018 [the 
statements regarding Plaintiff’s eligibility for leave]; and 
at the time Plaintiff received her employee handbook and 
on February 9, 2015 [the single entity statements]) (4AC 
¶¶ 13-15, 18, 26-27), where (in discussions between 
Plaintiff and Defendants, their employees, agents; and in 
Defendants’ employee handbook), and how (Plaintiff 
relief on the alleged misrepresentations and suffered 
damages) (4AC ¶¶ 7, 26, 34, 61, 161-163, 178). These 
allegations satisfy the Rule 9(b) pleading standard.
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F. FEHA and Wrongful Termination Claims
*5 Finally, Defendants contend that Plaintiff failed “to 
plead plausible facts demonstrating that her gender or 
pregnancy was a substantial motivating reason for her role 
being eliminated.” MTD at 35. On this basis, Defendants 
challenge Plaintiff’s FEHA claims, as well as her claims 
for failure to investigate and prevent discrimination and 
wrongful termination in violation of public policy.
 
Defendants seek to adjudicate these claims on their 
merits, citing standards pulled from cases resolved on 
summary judgment or at trial. MTD at 33-35. But “a 
complaint in an employment discrimination lawsuit [need 
not] contain specific facts establishing a prima facie case 
of discrimination ...” Swierkiewicz v. Sorema N.A., 534 
U.S. 506, 508 (2002) (overruled on other grounds but 
quoted with approval in Twombly, 550 U.S. at 569). An 
employment discrimination complaint need only give the 
defendant “fair notice of what [the plaintiff’s] claims are 
and the grounds upon which they rest,” id. at 514, by 
alleging “factual content that allows the court to draw the 
reasonable inference that the defendant is liable for 
[employment discrimination],” Iqbal, 129 S. Ct. at 1949.
 
Plaintiff has satisfied the pleading requirements. She pled 
facts supporting that she was pregnant and ultimately 
discriminated against as a result of her perceived 
disability in that her employment was terminated and her 
employer refused to permit her to take the leave to which 
she was allegedly entitled. 4AC ¶¶ 18-33, 68-69, 115-116, 
125. The Court concludes that Defendants are on fair 
notice of the claimed discriminatory acts.

* * *
 
Defendants’ MTD fails to articulate a reason to dismiss 
any of Plaintiff’s claims. Though some of the arguments 
may have merit, they are improper at the pleadings stage 
and can be raised at summary judgment.8 Accordingly, the 
MTD is DENIED.
 

MOTION TO STRIKE

A. Legal Standard
Under Federal Rule of Civil Procedure 12(f), a court 

“may order stricken from any pleading any insufficient 
defense or any redundant, immaterial, impertinent, or 
scandalous matter.” Fed. R. Civ. P. 12(f). “[T]he function 
of a 12(f) motion to strike is to avoid the expenditure of 
time and money that must arise from litigating spurious 
issues by dispensing with those issues prior to trial.” 
Sidney-Vinstein v. A.H. Robins Co., 697 F.2d 880, 885 
(9th Cir. 1983). “ ‘Impertinent’ matter consists of 
statements that do not pertain, and are not necessary, to 
the issues in question.” Fantasy, Inc. v. Fogerty, 984 F.2d 
1524, 1527 (9th Cir. 1993), rev’d on other grounds, 
Fogerty v. Fantasy, Inc., 510 U.S. 617 (1994). “ 
‘Redundant’ allegations are those that are needlessly 
repetitive or wholly foreign to the issues involved in the 
action.” Cal. Dep’t of Toxic Substances Control v. Alco 
Pac., Inc., 217 F. Supp. 2d 1028, 1033 (C.D. Cal. 2002). 
“Scandalous matters are allegations ‘that unnecessarily 
reflect[ ] on the moral character of an individual or state[ ] 
anything in repulsive language that detracts from the 
dignity of the court.’ ” Consumer Sols. REO, LLC v. 
Hillery, 658 F. Supp. 2d 1002, 1020 (N.D. Cal. 2009) 
(citations omitted).
 
*6 Motions to strike are generally disfavored. Alco Pac., 
217 F. Supp. 2d at 1033 (noting “the limited importance 
of pleading in federal practice” and that such motions “are 
often used as a delaying tactic”) (citations omitted). 
“Given their disfavored status, courts often require ‘a 
showing of prejudice by the moving party’ before 
granting the requested relief.” Id. (quoting S.E.C. v. 
Sands, 902 F. Supp. 1149, 1166 (C.D. Cal. 1995)). “The 
possibility that issues will be unnecessarily complicated 
or that superfluous pleadings will cause the trier of fact to 
draw ‘unwarranted’ inferences at trial is the type of 
prejudice that is sufficient to support the granting of a 
motion to strike.” Id. (citations omitted).
 

B. Discussion
Defendants seek to strike three different types of material 
from the 4AC: (1) redundant causes of action (namely, the 
FMLA, CFRA, and NPLA retaliation and interference 
claims, 4AC ¶¶ 75-112; 130-155) and redundant 
allegations (Plaintiff’s “reallege and incorporate” 
paragraphs, 4AC ¶¶ 62, 75, 88, 113, 123, 130, 143, 156, 
168); (2) “immaterial allegations” (4AC ¶¶ 32-33, 52-53); 
and (3) “scandalous allegations” (the fraud claims, 4AC 
¶¶ 156-183, and the allegation that “Defendants, through 
their counsel, have described Ms. Valesco (sic) as an 
employee of Reefer, not ReefCo,” 4AC ¶ 51). See MTS at 
8-12.
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None of the material identified clears the high bar for a 
motion to strike. The Court has already concluded that 
Plaintiff’s claims can survive a motion to dismiss and 
declines to strike any of them. If every claim sounding in 
fraud could be struck for “casting [Defendants] as liars” 
(MTS at 11), no such claim could ever be brought. 
Further, the retaliation and interference claims are not 
redundant. The interference claim is based primarily on 
Defendants’ alleged obstruction of Plaintiff’s right to 
baby bonding leave, while the retaliation claim is 
predicated on the allegation that Defendants terminated 
Plaintiff for complaining about discrimination and 
requesting that leave. 4AC ¶¶ 80-81, 105-107. The Court 
also declines to strike the “reallege and incorporate” 
paragraphs. The allegedly immaterial allegations (proffers 
based on information and belief and information Plaintiff 
obtained through her counsel) similarly do not warrant 
striking. Finally, the Court declines to strike the paragraph 
regarding defense counsel’s communication that Ms. 
Velasco was a Reefer employee (4AC ¶ 51); Defendants 

agree that the underlying factual contention is true (MTS 
at 11), and the allegation is not made scandalous by virtue 
of its alleged source.
 
Defendants have made no credible claim of prejudice 
which would warrant striking material from the 4AC. 
Accordingly, the MTS is DENIED.
 

CONCLUSION

Defendants’ MTD and MTS are both DENIED.
 

All Citations

Slip Copy, 2021 WL 1255422

Footnotes

1 Defendants filed unopposed requests for judicial notice in support of both motions. Dkt. Nos. 72-3, 73-3. The Court grants the 
requests and takes judicial notice of undisputed facts contained in the appended materials. Fed. R. Evid. 201(b).

2 A number of Defendants’ other arguments—including that Plaintiff should have known of ReefCo’s existence because she was its 
agent for service of process and that Plaintiff did not list ReefCo on the caption of her complaint—were also rejected by the 
Honorable Virginia A. Phillips, the previously assigned judge in this case. See Richmond v. Reefer Sys., Inc., 2020 WL 2568729, at 
*4 (C.D. Cal. Feb. 11, 2020).

3 Though that prior decision relied upon the facts as alleged in the proposed third amended complaint, the same facts appear in the 
latest iteration of Plaintiff’s pleading. 4AC ¶¶ 10, 16, 40, 42-46.

4 Recently amended California law (S.B. 1383) provides for required parental leave and applies to employers with five or more 
employees, essentially removing the distinction between these pre-amendment portions of the NPLA and the CFRA.

5 Defendants also argue that the NPLA claim fails because the “joint employer” regulations did not exist at the time Plaintiff sought 
leave. MTD at 22-23. Plaintiff raised claims under the NPLA in 2019 in her complaint, Dkt. No. 72-6 ¶¶ 45-60, and in her second 
amended complaint, Dkt. No. 13 ¶¶ 54-69, but this is the first time Defendants have raised this particular argument to dismiss the 
claim. Given that trial is roughly four months away, the Court declines to decide this dispute about statutory interpretation on this 
motion to dismiss. Fed. R. Civ. P. 12(g)(2); see also Gardner v. Starkist Co., 2020 WL 1531346, at *2 (N.D. Cal. Mar. 31, 2020) 
(“a party that seeks to assert a defense that was available but omitted from an earlier Rule 12 motion can only do so in a pleading, a 
Rule 12(c) motion, or at trial.”).

6 Defendants’ argument that this claim should be barred by the equitable doctrines of laches and unclean hands fails; Plaintiff’s 
delay in adding the claim is likely due to confusion over the number of employees within a 75-mile radius and not bad faith or 
undue delay.

7 Defendants argue that Plaintiff failed to allege sufficient facts to support her contention that that “Defendants’ violations of the 
FMLA were willful and not in made in good faith [and] Defendants did not have reasonable grounds for believing that their 
conduct was not a violation of the FMLA.” 4AC ¶ 139. But the Court has found that the FMLA claim relates back. In light of that 
finding, the Court need not reach the question of whether Plaintiff can establish the willfulness required to expand the statute of 
limitations to three years.

8 Defendants improperly raise several new arguments on reply, including an argument under Rule 8. Dkt. No. 86 at 18-19. The Court 
declines to consider arguments raised for the first time in reply on a motion to dismiss. See Dytch v. Yoon, 2011 WL 839421, at *3 
(N.D. Cal. Mar. 7, 2011) (collecting cases).
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United States District Court, D. Oregon.

RUBICON GLOBAL VENTURES, INC., 
an Oregon corporation; and Z Motors, 

INC., an Oregon corporation, Plaintiffs,
v.

CHONGQING ZONGSHEN GROUP 
IMPORT/EXPORT CORP., a foreign 

corporation; Chongqing Zongshen Group, 
a foreign corporation; Chongqing 

Zongshen Power Machinery Co. Ltd, a 
foreign corporation; Zongshen Industrial 
Group, a foreign corporation; Zongshen 

Industrial Group, Co. Ltd, a foreign 
corporation also known as Zongshen 

Industrial Group; Zongshen USA 
Holdings, Inc.; Zuo Zongshen; Dexiu 

Yuan; and Ying Zuo, Defendants.

Civil Nos. 09–818–HA, 09–1397–HA, 
10–833–HA.

|
Nov. 19, 2010.

Attorneys and Law Firms

Peggy Sue Foraker, Portland, OR, for Plaintiffs.

Baolin Chen, Chen & Mu, Portland, OR, for Defendants.

OPINION AND ORDER

HAGGERTY, District Judge.

*1 After this court granted in part and denied in part 
defendants’ Motion to Dismiss in case number 
05–1809–HA, plaintiffs filed a Second Amended 

Complaint in the remaining consolidated cases. 
Defendants again moved to dismiss plaintiffs’ claims. 
Oral argument was deemed unnecessary for resolving the 
issues presented.
 
For the following reasons, defendants’ Motion to Dismiss 
[132] is granted and plaintiffs’ Motion for Discovery 
[146] is denied as moot.
 

BACKGROUND
This case has a tortured procedural history. Plaintiffs filed 
their first Complaint in 2005 against Zongshen, Inc. and 
Zongshen of China alleging claims for breach of contract 
and fraud (case number 05–1809–HA, Rubicon I ). This 
court granted summary judgment for defendants, 
dismissing without prejudice and ordering plaintiffs to 
amend their Complaint to name the proper parties.
 
Plaintiffs then filed a First Amended Complaint in 2008 
naming four corporations: Zongshen, Inc., Chongqing 
Zongshen Group Import/Export Corp. (ZSIE), Chongqing 
Zongshen Group (ZS Group), and Zongshen Industrial 
Group (ZIG). Defendant Zongshen Inc. settled with 
plaintiffs and was dismissed from the action. Plaintiffs 
attempted service on the remaining defendants in Florida. 
When defendants failed to appear, the court entered 
default judgments against them.
 
Plaintiffs filed a new case on July 15, 2009 (case number 
09–818–HA, Rubicon II ), alleging the same fraud claims 
as Rubicon I, as well as claims under the Oregon and 
federal Racketeer Influenced and Corrupt Organizations 
(RICO) acts.1 In Rubicon II, plaintiffs named four 
corporations-ZSIE, ZS Group, ZIG, and Zongshen USA 
Holdings, Inc.—and three individuals as officers of the 
corporations, Zuo Zongshen, Dexiu Yuan, and Ying Zuo.
 
While attempting to collect the default judgments in 
Rubicon II, plaintiffs filed another case (case number 
09–1397–HA, Rubicon III ) that was identical to Rubicon 
II, but added Zongshen Industrial Group, Co. Ltd as a 
defendant. Plaintiffs allegedly discovered that ZIG used 
this entity’s name in Canada, and elected to file a new 
case to collect against that defendant.
 
By the end of 2009, the court had entered defaults against 
all remaining defendants in Rubicon I, Rubicon II, and 
Rubicon III, as well as default judgments totaling more 
than $185,000,000.00.
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In April 2010, defendants moved to set aside the defaults 
and to vacate the default judgments. After reviewing the 
service of process on defendants, this court vacated the 
default judgments in Rubicon I and Rubicon III due to 
improper service. In Rubicon II, this court found that it 
lacked personal jurisdiction over defendant Ying Zuo. 
Pursuant to the court’s order, defendants moved to 
dismiss all defendants from Rubicon I, Rubicon II, and 
Rubicon III.
 
While awaiting a decision on defendants’ motion to 
dismiss, plaintiffs filed another case (case number 
10–833–HA, Rubicon IV ).2 Plaintiffs amended their 
Complaint in Rubicon IV twice, and also named a new 
party, Chongqing Zongshen Power Machinery Co. Ltd.
 
*2 On August 25, 2010, this court dismissed Rubicon I 
due to plaintiffs’ failure to attempt service on defendants 
within five years. In Rubicon II, this court dismissed 
defendants Ying Zuo and Zongshen USA Holdings, Inc., 
due to lack of personal jurisdiction. This court also 
vacated an excessive default judgment against defendant 
Dexiu Yuan in Rubicon II, but left the default in place.
 
After reviewing supplemental briefing from the parties, 
this court found that the remaining defendants in Rubicon 
II were not adequately served and vacated the remaining 
defaults and default judgments. Plaintiffs were ordered to 
serve all defendants in Rubicon II and Rubicon III through 
alternative service on defendants’ attorney. Plaintiffs were 
also granted leave to amend their complaints in Rubicon 
II and Rubicon III to ensure that all defendants were 
properly named. Plaintiffs were also ordered to seek leave 
by a formal motion if plaintiffs desired to join additional 
defendants or change the substance of their Complaints.
 
On September 10, 2010, plaintiffs filed a Second 
Amended Complaint in Rubicon II and Rubicon III 
naming all defendants. On September 13, 2010, plaintiffs 
properly served their Complaints in Rubicon II, Rubicon 
III, and Rubicon IV on defendants’ counsel, who accepted 
service on behalf of all defendants. Chen Decl. at 2.
 

PENDING MOTIONS
Defendants move to dismiss all defendants from Rubicon 
II, Rubicon III, and Rubicon IV. Defendants assert that 
this court lacks personal jurisdiction over the defendants, 
that plaintiffs’ claims are barred by the statute of 
limitations, and that plaintiffs fail to properly plead their 
claims. Defendants also assert that plaintiffs’ multiple 
Complaints are duplicative. Defendants’ motion is 

addressed first.
 
Plaintiffs also seek an order permitting them to conduct 
discovery in Rubicon IV. Plaintiffs’ motion is rendered 
moot based on the resolution of defendants’ motion to 
dismiss.
 

EXHIBITS REVIEWED
In general, a court may not consider material outside of 
the face of the Complaint in a motion to dismiss unless 
the material is attached to the Complaint or properly 
incorporated by reference. Knievel v. ESPN, 393 F.3d 
1068, 1076 (9th Cir.2005). If the plaintiff’s claim depends 
on the contents of an extra-pleading document, and the 
parties do not dispute the document’s authenticity, then 
the court may consider it in a motion to dismiss. Id. The 
court may also take judicial notice of matters of public 
record or facts that are not subject to reasonable dispute. 
Intri–Plex Techs., Inc. v. Crest Grp., Inc., 499 F.3d 1048, 
1052 (9th Cir.2007) (citations omitted).
 
Additionally, if the defendant seeks dismissal based on 
jurisdictional grounds, then the parties may submit 
affidavits and discovery material. See Dist. Council No. 
16 of Int’l Union of Painters & Allied Trades v. B & B 
Glass, Inc., 510 F.3d 851, 855 (9th Cir.2007) (noting that 
the district court can rely on affidavits and discovery 
material).
 
*3 Plaintiffs attach over 300 pages of exhibits to their 
opposition to defendants’ motion to dismiss. See Titus 
Decl. None of the exhibits was referenced in any of 
plaintiffs’ Complaints, and plaintiffs fail to establish the 
authenticity of the exhibits. Nevertheless, the court will 
review the exhibits attached to the Declaration of Tracy 
Titus for purposes of determining whether this court has 
personal jurisdiction over defendants. The court will not 
consider plaintiffs’ exhibits for purposes of determining 
whether plaintiffs have properly stated their claims.
 

DISCUSSION
Defendants assert several bases for dismissing plaintiffs’ 
Complaints. After an extensive review of the pleadings 
and exhibits, this court finds that it may exercise personal 
jurisdiction over some of the defendants. However, 
plaintiffs’ claims must nevertheless be dismissed because 
the statute of limitations has expired on plaintiffs’ 
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common law fraud claims and federal RICO claims. 
Plaintiffs’ remaining claims brought under Oregon’s 
RICO statute must also be dismissed for failure to state a 
claim. Plaintiffs will not be granted leave to amend their 
Complaints because they have had ample opportunities to 
clarify their claims and failed to do so. Accordingly, 
plaintiffs’ actions in Rubicon II, Rubicon III, and Rubicon 
IV are dismissed with prejudice.
 

1. Personal Jurisdiction
Defendants contend that plaintiffs’ Complaints must be 
dismissed for lack of personal jurisdiction over all 
defendants. Plaintiffs respond that defendants have 
waived their right of dismissal under Federal Rule of 
Civil Procedure (FRCP) 12(b)(2). Plaintiffs’ waiver 
argument will be addressed first.
 

A. Waiver
Plaintiffs first respond that because defendants are 
represented by one attorney and only Ying Zuo 
challenged personal jurisdiction in their initial FRCP 
12(b) motion, the remaining defendants should be 
precluded from raising the issue of personal jurisdiction. 
Pls.’ Resp. at 7–8. The Ninth Circuit has rejected this 
argument. See Schnabel v. Lui, 302 F.3d 1023, 1034 (9th 
Cir.2002) (“Despite the policy concerns underlying the 
waiver provisions of FRCP 12, nothing in the rule 
requires codefendants represented by the same counsel to 
raise or waive all their defenses together. We decline to 
read this requirement into the rule.”). Accordingly, this 
court rejects plaintiffs’ first argument for waiver.
 
Plaintiffs next respond that defendants waived their 
defense of personal jurisdiction by answering the 
Complaint in Rubicon I, and by not raising the issue in 
their motion to vacate the default judgments in Rubicon II 
and Rubicon III. Both of plaintiffs’ arguments fail.
 
The original defendants in Rubicon I—Zong Shen, Inc. 
and Zong Shen of China—waived their right to assert the 
defense of lack of personal jurisdiction by failing to raise 
it in their Answer. See S.E.C. v. Eurobond Exch., Ltd., 13 
F.3d 1334, 1337 (9th Cir .1994) (“In civil cases, [FRCP] 
12(h)(1) mandates a waiver of the defense of lack of 
personal jurisdiction unless it is raised in the answer.”). 
These defendants, however, are not parties in Rubicon II, 
Rubicon III, or Rubicon IV because they either settled or 

were not a real entity. Therefore, their original Answer is 
not binding on the remaining defendants. Even if 
defendant Zong Shen, Inc. is related to the remaining 
defendants, its decision to defend on non jurisdictional 
grounds in Rubicon I does not constitute a waiver of 
personal jurisdiction in Rubicon IV. See Dow Chemical 
Co. v. Calderon, 422 F.3d 827, 835–36 (9th Cir.2005) 
(holding that defendants sued in two actions over the 
same Nicaraguan judgment had not waived their personal 
jurisdiction defense in the second action by defending the 
first suit on the merits).
 
*4 Moreover, defendants properly raised the defense of 
personal jurisdiction in their first appearance motions. 
Once a default judgment has been entered against a 
defendant, he or she can challenge personal jurisdiction 
by raising the defense in a motion to set aside the default. 
Am. Ass’n of Naturopathic Physicians v. Hayhurst, 227 
F.3d 1104, 1107 (9th Cir.2000). A defendant may also 
properly challenge personal jurisdiction by filing a motion 
to dismiss. Peterson v. Highland Music, Inc., 140 F.3d 
1313, 1318 (9th Cir.1998) (holding that a defendant’s 
motion to dismiss sufficiently avoids the waiver 
provisions in 12(h)). Defendants’ motions to set aside the 
default judgments and motion to dismiss properly raised 
their personal jurisdiction defenses in each case.
 
In Rubicon I, plaintiffs were ordered to amend their 
Complaint to name the proper defendants and to properly 
serve them. After plaintiffs purportedly served their 
Complaint in Rubicon I, defendants ZSIE, ZS Group, and 
ZIG’s first appearance was a Motion to Set Aside Default 
and Vacate Default Judgment. See Rubicon I, Doc. 226. 
These defendants raised the defense of lack of personal 
jurisdiction in their motion. See Rubicon I, Doc. 227 at 
8–9.
 
In Rubicon II, defendants Zongshen USA Holdings, Inc., 
Zuo Zongshen, Dexiu Yuan, and Ying Zuo filed a Motion 
to Set Aside the Default Judgment that raised personal 
jurisdiction as a defense. See Rubicon II, Doc. 30; Doc. 31 
at 3–5.
 
In Rubicon III, defendant Zongshen Industrial Group, Co. 
Ltd., also filed a Motion to Set Aside the Default 
Judgment. See Rubicon III, Doc. 11. This motion did not 
provide specfic facts showing a lack of personal 
jurisdiction over Zongshen Industrial Group, Co. Ltd., but 
instead incorporated the arguments made in the motions 
to set aside the defaults judgments in Rubicon I and 
Rubicon II. See Rubicon III, Doc. 12 at 3.
 
In Rubicon IV, all named defendants challenged personal 
jurisdiction by filing the pending motion to dismiss. See 
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Rubicon IV, Doc. 10.
 
Plaintiffs’ final response is that defendants’ conduct 
during this litigation should waive their right to pursue a 
defense of personal jurisdiction. Although this court finds 
that defendants engaged in evasive conduct prior to 
receiving default judgments, this court declines to find 
that they waived their jurisdictional rights. Instead, 
defendants raised this argument in their first appearance. 
See id. at 1318–19 (holding that “the minimum 
requirements of Rule 12 are satisfied when a defendant 
raises the issue of personal jurisdiction in a timely motion 
to dismiss”). Defendants have not waived their right to 
challenge jurisdiction.
 

B. Merits
The plaintiff bears the burden of establishing that this 
court has personal jurisdiction over the defendants. See 
Fireman’s Fund Ins. Co. v. Nat’l Bank of Coops., 103 
F.3d 888, 893 (9th Cir.1996) (stating that the nonmoving 
party has the burden of establishing personal jurisdiction). 
A plaintiff need only make a prima facie showing of facts 
that support exercising jurisdiction over the defendants. 
Tuazon v. R.J. Reynolds Tobacco Co., 433 F.3d 1163, 
1168 (9th Cir.2006).
 
*5 Personal jurisdiction over a non-resident defendant is 
tested under a two-prong analysis: the exercise of 
jurisdiction must (1) satisfy the requirements of the 
long-arm statute of the state in which the district court 
sits, and (2) comport with the principles of federal due 
process. Ziegler v. Indian River Cnty., 64 F.3d 470, 473 
(9th Cir.1995). Oregon Rule of Civil Procedure 4(B)-(K) 
provides specific bases for personal jurisdiction and 
subsection (L) extends jurisdiction to the limits of due 
process under the United States Constitution. Nike, Inc. v. 
Spencer, 75 Or.App. 362, 707 P.2d 589, 591 
(Or.Ct.App.1985); see Or. R. Civ. P. 4.
 
The Due Process Clause of the United States Constitution 
requires that a defendant have “minimum contacts with 
the forum state such that the exercise of personal 
jurisdiction does not offend traditional notions of fair play 
and substantial justice.” Decker Coal Co. v. 
Commonwealth Edison Co., 805 F.2d 834, 839 (9th 
Cir.1986) (citation omitted). A plaintiff can establish that 
the defendant has minimum contacts by alleging that: (1) 
the defendant has performed some act or consummated 
some transaction within the forum or otherwise 
purposefully availed itself of the privileges of conducting 
activities in the forum; (2) the claim arises out of, or 

results from, the defendant’s forum-related activities; and 
(3) the exercise of jurisdiction is reasonable. Bancroft & 
Masters, Inc. v. Augusta Nat’l Inc., 223 F.3d 1082, 1086 
(9th Cir.2000) (citation omitted).
 
A foreign act aimed at the forum state can demonstrate 
purposeful availment if the defendant: “(1) committed an 
intentional act, which was (2) expressly aimed at the 
forum state, and (3) caused harm, the brunt of which is 
suffered and which the defendant knows is likely to be 
suffered in the forum state.” Id. at 1087 (citation omitted). 
In Dole, the plaintiff alleged that the international 
defendants fraudulently induced the California-based 
plaintiff to lease warehouse space in The Netherlands 
without disclosing all the material terms of the agreement. 
Dole Food Co. v. Watts, 303 F.3d 1104, 1107–08 (9th 
Cir.2002). The court found that the defendants “knew that 
[the plaintiff’s] principal place of business was in 
California, knew that the decisionmakers for [the 
plaintiff] were located in California, and communicated 
directly with those California decisionmakers.” Id. at 
1112 (citations omitted). Therefore, the court held that the 
defendants were subject to personal jurisdiction in 
California because they had expressly aimed their actions 
at the forum state. Id.
 
If a plaintiff meets the first and second elements of 
minimum contacts, the burden shifts to the defendant to 
present a compelling case that jurisdiction in the forum is 
unreasonable. Schwarzenegger v. Fred Martin Motor Co., 
374 F.3d 797, 802 (9th Cir.2004) (citation omitted). 
Reasonableness is presumed if the defendants 
purposefully directed their actions towards the forum 
state. Davis v. Metro Prods., Inc., 885 F.2d 515, 523 (9th 
Cir.1989). However, if the plaintiff cannot establish 
purposeful availment, then the jurisdictional inquiry ends 
and the defendant must be dismissed. Boschetto v. 
Hansing, 539 F.3d 1011, 1016 (9th Cir.2008).
 

1. Zongshen USA Holdings, Inc.
*6 Pursuant to my Order on August 25, 2010, defendant 
Zongshen USA Holdings, Inc. lacks sufficient minimum 
contacts to be subjected to jurisdiction in Oregon. 
Plaintiffs have not pled any additional facts regarding 
Zongshen USA Holdings, Inc. to warrant a reversal of this 
decision. Accordingly, Zongshen USA Holdings, Inc. is 
dismissed without prejudice from Rubicon II, Rubicon III, 
and Rubicon IV.
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2. Ying Zuo
In plaintiffs’ First Amended Complaint in Rubicon IV, 
plaintiffs allege the following additional facts regarding 
Ying Zuo:

[S]he was and is an officer and on the board of 
directors of a Zongshen company, Chongqing 
Zongshen Power Machinery Co commencing in 2004; 
... [and] she met with plaintiffs’ representatives before 
they created Z Motors, Inc., and made representations 
to plaintiffs causing the Oregon investors to form Z 
Motors, Inc., and take actions in Oregon in furtherance 
of the joint venture between plaintiffs and defendants.

Rubicon IV; Second Am. Compl. at 4.
 
Plaintiffs’ new allegation that Ying Zuo actively 
participated in the alleged fraud by meeting with plaintiffs 
and making representations that induced plaintiffs to enter 
the agreement with defendants provides prima facie 
evidence to support jurisdiction over her. Although a 
potential conflict arises between plaintiffs’ allegations and 
Ying Zuo’s affidavit, this court must accept plaintiffs’ 
uncontroverted allegations as true and resolve any 
conflicts between the parties’ affidavits in plaintiffs’ 
favor. Love v. Associated Newspapers, Ltd., 611 F.3d 601, 
608 (9th Cir .2010); see Rubicon I, Doc. No. 285.
 

3. Dexiu Yuan
As stated in my June 7, 2010 Order, Dexiu Yuan acted as 
president of Zongshen, Inc. and as an officer for ZS 
Group during negotiations with plaintiffs, and also when 
Zongshen, Inc. allegedly submitted fraudulent emission 
testing documents to the Environmental Protection 
Agency (EPA). Defendants have not offered any evidence 
to contradict this finding. Therefore, Dexiu Yuan is 
subject to specific personal jurisdiction in this court.
 

4. Zuo Zongshen
According to plaintiffs, Zuo Zongshen is the president of 
ZIG and “controls the remaining Zongshen companies he 
created including ZSIE.” Pls.’ Resp. at 8. Zuo Zongshen 
allegedly met with David Bleyle in China, and 
encouraged Bleyle to start a motorcycle distributorship in 
Oregon. See Titus Decl., Ex. 15, at pg. 42–43. Zuo 
Zongshen knew the distributorship would start in Oregon 
and then expand to other areas. See Titus Decl., Ex. 15, at 
pg. 91, 273–74; Titus Decl., Ex. 16, at pg. 109–110; Gray 

& Co. v. Firstenberg Mach. Co., 913 F.2d 758, 760 (9th 
Cir.1990) (holding that contemplated future dealings 
between the parties should be considered in the minimum 
contacts analysis). Although Zuo Zongshen’s decision to 
contract with an Oregon corporation is not sufficient to 
confer specific jurisdiction, plaintiffs’ allegation that he 
committed a fraud having an effect in Oregon is 
sufficient. See Ziegler, 64 F.3d at 473. Accepting all the 
plaintiffs’ allegations as true, plaintiffs have made a 
prima facie showing that Zuo Zongshen is subject to 
personal jurisdiction in Oregon.
 

5. The Corporate Entities: ZSIE, ZS Group, ZIG, 
Zongshen Industrial Group Co. Ltd, and Chongqing 
Zongshen Power Machinery Co. Ltd

*7 Plaintiffs fail to differentiate between the five 
corporate entities named in their Complaints and make no 
specific allegations about any of them. Based on the 
pleadings, the briefs submitted by the parties, and the 
record in this case, it appears that Zongshen Industrial 
Group, Co. Ltd. (ZIGCL) is the official name for the 
corporate entity that plaintiffs named as ZS Group and 
ZIG. See Rubicon II, Doc. No. 30, Ma Decl. at 1–2; Doc. 
No. 62, Ma Decl. at 1–2. ZIGCL is the parent corporation 
of ZSIE and Zongshen, Inc. See Rubicon II, Doc. No. 62, 
Ma Decl. at 2–3. Accordingly, the court will address 
personal jurisdiction as to ZIGCL, ZSIE, and Chongqing 
Zongshen Power Machinery Co. Ltd (ZPM).
 
Plaintiffs name ZPM for the first time in their Second 
Amended Complaint in Rubicon IV. Plaintiffs allege that 
ZPM “is a Zongshen company which manufactured all or 
some of the engines in the motorbikes which are the 
subject of this Complaint. This defendant participated in 
the illegal acts with ZIG and the other defendants to 
market motors in the United States in violation of the 
Clean Air Act.” Rubicon IV, Second Am. Compl. at 2–3.
 
Plaintiffs have made no specific allegations to justify the 
exercise of personal jurisdiction over ZPM. ZPM’s role as 
the manufacturer of the motorcycles at issue in this case 
cannot confer jurisdiction over ZPM because it did not 
directly sell its products to Oregon. See Holland Am. Line 
Inc. v. Wartsila N. Am., Inc., 485 F.3d 450, 459 (9th 
Cir.2007) (holding that allegations against international 
manufacturer could not support personal jurisdiction 
because the manufacturer merely placed the product in the 
stream of commerce and never sold directly to the forum). 
Accordingly, ZPM is dismissed without prejudice.
 
In contrast, ZIGCL has sufficient minimum contacts with 
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Oregon. One of ZIGCL’s representatives (Yenong Xie) 
visited the investors in Portland, Oregon in May 2004 to 
discuss “Zongshen-manufactured products.” Titus Decl., 
Ex. 15, at 64–66, 73–75. The meeting involved a purchase 
and sale transaction. Titus Decl., Ex. 15, at 75. At some 
point after these meetings, plaintiffs agreed to enter a 
distributorship agreement with ZIGCL that carried 
continuing and future consequences in Oregon. Therefore, 
ZIGCL is subject to personal jurisdiction in Oregon. See 
Burger King Corp. v. Rudzewicz, 471 U.S. 462, 479–80, 
105 S.Ct. 2174, 85 L.Ed.2d 528 (1985) (finding 
jurisdiction where dispute grew out of contract regarding 
a long-term franchise “that envisioned continuing and 
wide-reaching contacts” with the plaintiff in the forum 
state).
 
Because the activities of the parent corporation cannot 
confer jurisdiction over the absent subsidiary, the court 
must determine whether ZIGCL’s subsidiaries also have 
minimum contacts with the forum. Forsythe v. Overmyer, 
576 F.2d 779, 783 (9th Cir.1978). Based on the evidence 
offered by plaintiffs, ZSIE sent invoices to plaintiffs in 
Oregon and shipped motorcycles to Oregon. See Titus 
Decl. at Ex. 21. The actions of ZSIE—independent of its 
parent company, ZIGCL—provide a sufficient basis for 
subjecting ZSIE to jurisdiction in Oregon. See Taubler v. 
Giraud, 655 F.2d 991, 994 n. 2 (9th Cir.1981) (finding 
that defendants knew and intended that their products be 
sold in the forum based on letters to customers, invoices, 
and a letter stating that the plaintiff would be the sole 
importer in the state).
 
*8 In summary, based on plaintiffs’ allegations in their 
Complaints and additional evidence provided to the court, 
this court concludes that personal jurisdiction may be 
exercised over Ying Zuo, Dexiu Yuan, Zuo Zongshen, 
ZIGCL, and ZSIE.3 However, as explained later in this 
opinion, the existence of personal jurisdiction over these 
defendants does not save plaintiffs’ Complaints from 
dismissal.
 

2. Statute of Limitations
Defendants assert that plaintiffs’ common law fraud and 
RICO claims in Rubicon II, Rubicon III, and Rubicon IV 
are time-barred by the applicable statute of limitations. 
Plaintiffs respond that even if these actions were filed 
outside the limitations period, FRCP 15(c) allows the 
claims to relate back to the filing date in Rubicon I. This 
court finds that plaintiffs’ fraud and federal RICO claims 
were filed after the statute of limitations expired and 
rejects plaintiffs’ relation-back argument.

 

A. Fraud Claims
Under Oregon law, plaintiffs’ common law fraud and 
misrepresentation claims must be commenced within two 
years of the discovery of the fraud. O.R.S. § 12.110(1). 
The limitations period begins to run when the plaintiff 
knew of the fraud, or could have discovered it through the 
exercise of reasonable diligence. Equitable Life & Cas. 
Ins. Co. v. Lee, 310 F.2d 262, 270 (9th Cir.1962). A 
plaintiff’s knowledge of the alleged fraud depends on a 
two-step inquiry: (1) whether the plaintiff had sufficient 
knowledge to excite attention and call for an inquiry, and 
(2) if so, whether a reasonably diligent inquiry would 
disclose the fraud. Bell v. Benjamin, 232 Or.App. 481, 
222 P.3d 741, 744 (Or.Ct.App.2009).
 
Although a plaintiff’s knowledge is generally a question 
for the jury, it can be determined as a matter of law. Id. A 
plaintiff will be held to have knowledge of a fraud at the 
time the plaintiff knows he was damaged by a false 
statement and knows who made it. Or. Life & Health Ins. 
Guar. Ass’n v. Inter–Regional Financial Grp., Inc., 156 
Or.App. 485, 967 P.2d 880, 885 (Or.Ct.App.1998).
 
According to plaintiffs’ allegations, defendants made 
false representations to plaintiffs, encouraged them to 
invest in defendants’ motorcycle business, and induced 
them to engage in a joint venture with defendants. 
Rubicon IV, Second Am. Compl. at 5. Defendants also 
purportedly failed to disclose information regarding the 
motorcycles’ parts and EPA compliance. Id. at 6–7, 967 
P.2d 880. Plaintiffs had sufficient knowledge to inquire 
into a possible fraud in 2004, when they contacted 
defendants regarding mechanical problems with the 
motorcycles, the motorcycles lacked EPA stickers, and 
the third container of motorcycles was stopped in customs 
due to a possible EPA issue. Plaintiffs had discovered the 
alleged fraud at least by November 30, 2005, the date they 
filed their Complaint in Rubicon I. Thus, Rubicon II, 
Rubicon III, and Rubicon IV are time-barred because they 
were filed more than two years after the date Rubicon I 
was filed.
 
*9 Plaintiffs argue that the “relation back” provision of 
FRCP 15(c) makes plaintiffs’ claims timely because they 
were filed in 2005. Pls.’ Resp. at 25. Rule 15(c) allows an 
amendment to a pleading to relate back to the date of the 
original pleading if the amendment asserts a claim arising 
out of the same conduct, transaction, or occurrence. 
Fed.R.Civ.P. 15(c)(1)(B). A new party may also be added 
in an amendment arising out of the same conduct if the 
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new party receives notice within the period for service, 
and “knew or should have known that the action would 
have been brought against it, but for a mistake concerning 
the proper party’s identity.” Fed.R.Civ.P. 15(c)(1)(C). 
The new defendant must have actual notice of the action 
prior to the expiration of the limitations period. Edwards 
v. Occidental Chem. Corp., 892 F.2d 1442, 1447 (9th 
Cir.1990).
 
The parties agree that Rubicon II, Rubicon III, and 
Rubicon IV arise out of the same facts as Rubicon I. See 
Pls.’ Resp. at 25; Defs.’ Reply at 15 (arguing also that the 
later actions added claims and defendants). This case 
involves a unique situation where plaintiffs chose to file 
new and separate actions instead of amending their 
original Complaint.
 
Plaintiffs cite some authority to support their argument 
that a separately-filed complaint can relate back to a 
consolidated complaint. These authorities are inapplicable 
to the facts at bar. See Edwards, 892 F.2d at 1446 (noting 
that the district court construed a second complaint as the 
functional equivalent of an amendment because it had 
dismissed the first complaint without prejudice for 
naming the wrong defendant); Kern Oil & Refining Co. v. 
Tenneco Oil Co., 840 F.2d 730, 735–36 (9th Cir.1988) 
(holding that an amendment adding fraud claims to a 
complaint filed two years later in federal court related 
back to date of the plaintiff’s regulatory complaint 
alleging fraud that was filed with federal agency).
 
The plain language of FRCP 15(c) provides that only 
amendments to pleadings can relate back to the original 
complaint. Fed.R.Civ.P. 15(c); see also Coleman v. Pac. 
Gas & Elec. Co., No. 94–17217, 1996 WL 118518, at *2 
(9th Cir. Mar.18, 1996); Benge v. United States, 17 F.3d 
1286, 1288 (10th Cir.1994) (noting that “a separately filed 
claim, as opposed to an amendment or a supplementary 
pleading, does not relate back to a previously filed 
claim”); Morgan Distrib. Co. v. Unidynamic Corp., 868 
F.2d 992, 994 (8th Cir.1989) (holding that the plain 
language of FRCP 15(c) “makes clear that it applies not to 
the filing of a new complaint, but to the filing of an 
amendment”).
 
Similarly, if a second action is filed after the first 
complaint was dismissed, the second action is not eligible 
for relation-back under FRCP 15(c). This is because no 
pending filing exists to which the later complaint can 
relate back or amend. Henry v. Lungren, 164 F.3d 1240, 
1241 (9th Cir.1999) (holding that a second habeas corpus 
petition did not relate back to the first petition that was 
dismissed without prejudice for failure to exhaust). If the 
statute of limitations has expired before the plaintiff can 

file a second action, he or she must appeal the dismissal 
or move to amend the first complaint. Engleson v. 
Burlington N. R.R. Co., 972 F.2d 1038, 1044 (9th 
Cir.1992) (holding that a second complaint filed after the 
first complaint was dismissed was time-barred and 
reversing the district court’s finding that the second 
complaint related back under FRCP 15(c)).
 
*10 The fraud claims alleged in plaintiffs’ separate 
Complaints in Rubicon II, Rubicon III, and Rubicon IV 
are barred by the two-year statute of limitations. 
Moreover, by the plain language in FRCP 15(c), these 
claims cannot relate back to the date Rubicon I was filed. 
Accordingly, plaintiffs’ fraud claims in Rubicon II, 
Rubicon III, and Rubicon IV are dismissed with prejudice.
 

B. Federal RICO Act claims
The statute of limitations for civil RICO actions is four 
years from the date the plaintiff knew or should have 
known of the injury that underlies his or her cause of 
action. Pincay v. Andrews, 238 F.3d 1106, 1108–09 (9th 
Cir.2001). In this case, plaintiffs’ RICO action is based on 
several acts allegedly intended to defraud the United 
States and plaintiffs. Rubicon IV, Second Am. Compl. at 
9–15. Plaintiffs’ action accrued when they had actual or 
constructive knowledge of the alleged fraud. See Living 
Designs, Inc. v. E.I. Dupont de Nemours & Co., 431 F.3d 
353, 365 (9th Cir.2005). Although the question of 
whether a plaintiff knew or should have become aware of 
a fraud is ordinarily left for the jury, the court may impute 
constructive knowledge to a plaintiff when he or she had 
“enough information to warrant an investigation which, if 
reasonably diligent, would have led to discovery of the 
fraud.” Id.
 
Plaintiffs contend that they first learned of defendants’ 
criminal acts in 2008, after defendants finally produced 
documents during discovery in Rubicon I. Pls.’ Resp. at 
24. In plaintiffs’ first Complaint in Rubicon I, however, 
plaintiffs alleged that defendants induced plaintiffs to buy 
and market defendants’ motorcycles through fraudulent 
representations about the motorcycles’ condition and EPA 
compliance. Rubicon I, Compl. at 2.
 
Plaintiffs also alleged that the third container of 
motorcycles was seized in customs because of EPA 
compliance issues, and that “[d]efendants insisted that 
plaintiffs could easily resolve the EPA approval problem 
by violating federal law and removing the stickers from 
models which had been approved by the state and federal 
agencies and [putting] the stickers on models which were 
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not approved.” Id. at 4; see also Titus Decl., Ex. 15, at pg. 
280 (stating that in October 2004, plaintiffs had reason to 
suspect something was wrong when the third shipment of 
motorcycles was stopped in customs because of a possible 
EPA issue). In plaintiffs’ responsive briefing, they admit 
that “the events in question all took place in 2004.” Pls.’ 
Am. Resp. at 8.
 
Plaintiffs’ allegations establish the requisite knowledge to 
warrant an investigation into possible fraud by the end of 
2004. See Grimmett v. Brown, 75 F.3d 506, 512 (9th 
Cir.1996) (holding that dismissal of RICO claim was 
proper when plaintiff’s first complaint alleged a fraud and 
it was clear that the plaintiff knew she had suffered an 
injury). Therefore, the statute of limitations on plaintiffs’ 
RICO claims expired before January 2009, making 
plaintiffs’ RICO claims in Rubicon II, Rubicon III, and 
Rubicon IV untimely.
 
*11 The doctrine of fraudulent concealment can equitably 
toll the statute of limitations “if a plaintiff establishes 
affirmative conduct upon the part of the defendant which 
would, under the circumstances of the case, lead a 
reasonable person to believe that he did not have a claim 
for relief.” Pincay, 238 F.3d at 1110. However, a 
plaintiff’s failure to plead the circumstances surrounding 
the fraudulent concealment and failure to state facts 
showing his or her due diligence waives the tolling 
defense. Grimmett, 75 F.3d at 514.
 
Plaintiffs allege that defendants failed to disclose that they 
paid a fine to the EPA or that another domestic company 
also paid an EPA fine because of defendants’ 
motorcycles, and affirmatively concealed false EPA 
submissions and the name and location of the emissions 
testing facility where the alleged tests were performed. 
Second Am. Compl. at 6–8, 15. Plaintiffs fail to plead 
these allegations with particularity and fail to provide any 
facts showing their due diligence in trying to discover the 
alleged RICO violations.
 
Even if plaintiffs did not waive their tolling defense, it 
would not save their RICO claims. Plaintiffs had available 
the facts necessary to discover viable RICO claims, and in 
fact did file a claim based on the underlying fraud, in 
2005. Additionally, for the reasons previously stated, 
plaintiffs’ claims cannot relate back to the date Rubicon I 
was filed. Therefore, plaintiffs’ RICO claims are 
dismissed with prejudice.
 

C. Oregon RICO Act claims (ORICO)

Oregon law provides that a civil action under ORICO 
“may be commenced at any time within five years after 
the conduct in violation of a provision of ORS 166.715 to 
166.735 terminates or the cause of action accrues.” O.R.S. 
§ 166.725(11). Similar to federal law, a cause of action 
under ORICO accrues “when [the plaintiff] discovered or, 
in the exercise of reasonable diligence, should have 
discovered that [the plaintiff] had been damaged and the 
cause of the damage.” Penuel v. Titan/Value Equities 
Grp., Inc., 127 Or.App. 195, 872 P.2d 28, 31 
(Or.Ct.App.1994).
 
Plaintiffs allege that defendants violated state and federal 
laws, including possession of a forged instrument and 
falsifying business records. Rubicon IV, Second Am. 
Compl. at 16. Accepting plaintiffs’ allegations as true, 
plaintiffs did not discover that defendants submitted false 
documents to the EPA until August 2008. Id. at 7–8, 872 
P.2d 28. Unlike plaintiffs’ RICO claims based on fraud, 
plaintiffs had no reason to inquire into a possible claim 
based on falsified documents until they received those 
records from defendants. Accordingly, plaintiffs’ ORICO 
claims in Rubicon II, Rubicon III, and Rubicon IV are 
timely.
 

3. Failure to Properly State a Claim
Defendants assert that plaintiffs fail to adequately plead 
their fraud and racketeering claims in Rubicon II, Rubicon 
III, and Rubicon IV. The court will not discuss the merits 
of plaintiffs’ fraud or RICO claims because they are 
barred by the statute of limitations. Therefore, the court 
will address the sufficiency of plaintiffs’ claims under 
ORICO.
 
*12 To survive a motion to dismiss under FRCP 12(b)(6), 
a complaint must allege sufficient facts to state a claim for 
relief that is plausible on its face. Ashcroft v. Iqbal, 556 
U.S. ––––, 129 S.Ct. 1937, 1949, 173 L.Ed.2d 868 
(2009). When considering a motion to dismiss, the court 
must determine whether the plaintiff has made factual 
allegations that are “enough to raise a right to relief above 
the speculative level.” Bell Atl. Corp. v. Twombly, 550 
U.S. 544, 545, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007). 
Dismissal under Rule 12(b)(6) “can be based on the lack 
of a cognizable legal theory or absence of sufficient facts 
alleged under a cognizable legal theory.” Balistreri v. 
Pacifica Police Dept., 901 F.2d 696, 699 (9th Cir.1990). 
The reviewing court must treat all facts alleged in the 
complaint as true and resolve all doubts in favor of the 
nonmoving party. NL Indus., Inc. v. Kaplan, 792 F.2d 
896, 898 (9th Cir.1986).
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After reviewing plaintiffs’ Complaints in a light most 
favorable to plaintiffs, this court finds that plaintiffs failed 
to state a claim under ORICO.
 
To properly plead a civil RICO claim, the plaintiff must 
allege (1) conduct (2) of an enterprise (3) through a 
pattern (4) of racketeering activity (5) that proximately 
caused injury to the plaintiff. Swartz v. KPMG LLP, 476 
F.3d 756, 760–61 (9th Cir.2007); see Loewen v. Galligan, 
130 Or.App. 222, 882 P.2d 104, 112 (Or.Ct.App.1994) 
(noting that because ORICO was modeled after the 
federal RICO statute, federal case law is persuasive in 
interpreting ORICO).
 
In Oregon, a person has a cause of action for damages 
under ORICO only when “a criminal conviction for the 
racketeering activity that is the basis of the violation has 
been obtained, any rights of appeal have expired and the 
action is against the individual convicted of the 
racketeering activity,” or if the violation is based on one 
of several enumerated racketeering activities. O.R.S. § 
166.725(7)(a). Plaintiffs’ claim for falsifying business 
records requires a conviction. See O.R.S. § 
166.725(7)(a)(B). Because plaintiffs failed to plead, and 
likely cannot establish, that any of the defendants were 
convicted of falsifying business records, this claim must 
fail.
 
Plaintiffs’ ORICO claims also rely on criminal possession 
of a forged instrument. This claim does not require a 
conviction. See O.R.S. § 166.725(7)(a). “[A] person 
commits the crime of criminal possession of a forged 
instrument in the first degree if, knowing it to be forged 
and with intent to utter same, the person possesses a 
forged instrument of the kind and in the amount specified 
in ORS 165 .013(1).” O.R.S. § 165.022(1). Section 
165.013 specifies that the written instrument must be one 
of the following:

(A) Part of an issue of money, securities, postage or 
revenue stamps, or other valuable instruments issued by 
a government or governmental agency;

(B) Part of an issue of stock, bonds or other instruments 
representing interests in or claims against any property 
or person;

*13 (C) A deed, will, codicil, contract or assignment;

(D) A check for $1,000 or more, a credit card purchase 
slip for $1,000 or more, or a combination of checks and 
credit card purchase slips that, in the aggregate, total 
$1,000 or more, or any other commercial instrument or 
other document that does or may evidence, create, 

transfer, alter, terminate or otherwise affect a legal 
right, interest, obligation or status; or

(E) A public record[.]
O.R.S. § 165.013.
 
The only subsection that might apply to the allegedly 
forged emissions testing data that defendants submitted to 
the EPA is the “public record” option. According to 
O.R.S. § 192.005, a public record includes, but is not 
limited to, “a document, book, paper, photograph, file, 
sound recording or machine readable electronic record, 
regardless of physical form or characteristics, made, 
received, filed or recorded in pursuance of law or in 
connection with the transaction of public business, 
whether or not confidential or restricted in use.” O.R.S. 
192.005(5). The allegedly forged documents in this case 
should be construed as “public records” because they 
were submitted to the EPA pursuant to federal law.
 
To properly state a claim under ORICO, however, a 
plaintiff must also allege that he or she was injured by the 
defendant’s predicate acts of racketeering. Beckett v. 
Computer Career Inst., Inc., 120 Or.App. 143, 852 P.2d 
840, 842 n. 4 (Or.Ct.App.1993). Proximate cause, not 
simply but-for causation, is required between the 
predicate act and the plaintiff’s harm. Holmes v. Sec. 
Investor Prot. Corp., 503 U.S. 258, 268, 112 S.Ct. 1311, 
117 L.Ed.2d 532 (1992). If the alleged RICO violation is 
not itself the immediate cause of the plaintiff’s injury, 
then the proximate cause requirement will preclude 
recovery. Canyon Cnty. v. Syngenta Seeds, Inc., 519 F.3d 
969, 981 (9th Cir.2008).
 
The immediate harm suffered here was by the federal 
agency in issuing compliance documents in reliance on 
the forged testing records. Plaintiffs’ allegation that they 
are entitled to their lost investment and lost profits 
because of defendants’ alleged possession of a forged 
public record is attenuated. Plaintiffs’ claimed harm 
results from their inability to sell defendants’ 
motorcycles, not defendants’ predicate act of possessing 
forged public records. See Anza v. Ideal Steel Supply 
Corp., 547 U.S. 451, 457–58, 126 S.Ct. 1991, 164 
L.Ed.2d 720 (2006) (holding that the defendant’s 
predicate act of defrauding the State of New York, which 
allowed defendant to offer lower prices, was distinct from 
the loss of revenue suffered by the plaintiffs); Canyon 
Cnty., 519 F.3d at 982 (holding that the cause of the 
plaintiff’s harms was a set of actions distinct from the 
alleged RICO violation). Although plaintiffs may have 
met the minimal pleading requirements for a RICO claim, 
they failed to plead a crucial element of ORICO. 
Accordingly, plaintiffs failed to state a claim under 
ORICO as well.
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Leave to amend these Complaints is unwarranted because 
plaintiffs have had myriad opportunities to clarify their 
allegations—four Complaints and four amendments in 
total—and yet still failed to state a claim. See Edwards, 
356 F.3d at 1066 (declining to grant leave to amend 
where the plaintiff “already had that chance and declined 
to exercise it”). Additionally, the evidence shows that an 
amendment could not save plaintiffs’ fraud and RICO 
claims from dismissal based on the statute of limitations. 
See Eminence Capital, LLC v. Aspeon, Inc., 316 F.3d 
1048, 1052 (9th Cir.2003) (holding that dismissal with 
prejudice and without leave to amend is appropriate if it is 
clear on de novo review that the Complaint cannot be 
saved by amendment).
 

CONCLUSION

*14 Although this court may exercise personal 
jurisdiction over some of the defendants, plaintiffs’ claims 
based on fraud and federal RICO claims must be 
dismissed due to the expiration of the statute of 
limitations. Plaintiffs failed to state a claim under 
Oregon’s RICO statute. No leave to amend will be 
granted because plaintiffs failed to state their claims 
despite multiple Complaints and amendments. 
Defendants’ Motion to Dismiss [132] is granted. 
Plaintiffs’ consolidated actions in Rubicon II 
(09–818–HA), Rubicon III (09–1397–HA), and Rubicon 
IV (10–833–HA) are dismissed with prejudice. Plaintiffs’ 
Motion for Discovery [146] is denied as moot.
 
IT IS SO ORDERED.
 

All Citations

Not Reported in F.Supp.2d, 2010 WL 4812860

Footnotes

1 Plaintiffs filed an Amended Complaint in Rubicon II after failing to sign the original Complaint.

2 According to defendants, plaintiffs never sought defendants’ consent before they filed their Second Amended Complaint in 
Rubicon IV. Chen Decl. at 2. For purposes of this motion, the court will excuse plaintiffs’ failure to comply with Federal Rule of 
Civil Procedure 15(a). The court instructs plaintiffs to obtain the court’s approval or the consent of opposing counsel in the future.

3 Although plaintiffs assert that § 1964(c) of RICO provides national jurisdiction over all defendants, the court declines to extend 
jurisdiction over the dismissed defendants because plaintiffs failed to plead that a multidistrict conspiracy exists. Merely naming 
defendants in a RICO complaint does not, in itself, make them subject to section 1965(b)’s nationwide service provisions. 
Butcher’s Union Local No. 498 v. SDC Inv., Inc., 788 F.2d 535, 539 (9th Cir.1986).

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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MOTION TO REMAND (Dkt. 13, filed September 30, 
2016)

CHRISTINA A. SNYDER, District Judge

I. INTRODUCTION
*1 On August 1, 2016, plaintiff Yossi Sabag filed Los 
Angeles County Superior Court against defendants FCA 
US, LLC (“FCA”) and Does 1–10, inclusive. Dkt 1-1 
(“Compl.”). The complaint alleges six claims: (1) 
violation of California Civil Code § 1793.2(d) arising 
from the failure to service or repair plaintiff’s vehicle to 
conform to the applicable express warranties and the 
failure to promptly replace the vehicle or make restitution; 
(2) violation of California Civil Code § 1793.2(b) arising 
from the failure to service or repair plaintiff’s vehicle so 
as to conform to the applicable warranties within 30 days; 
(3) violation of California Civil Code § 1793.2(a)(3) 

arising from the failure to make available to authorized 
service and repair facilities sufficient service literature 
and replacement parts to effect repairs during the express 
warranty period; (4) breach of express written warranty, 
pursuant to California Civil Code §§ 1791.2(a) and 1794; 
(5) breach of the implied warranty of merchantability, 
pursuant to California Civil Code §§ 1791.1(a) and 1794; 
and (6) violation of the Magnuson-Moss Warranty Act, 
15 U.S.C. § 2301(3). Id.
 
On September 2, 2016, defendant FCA filed an answer to 
plaintiff’s complaint, dkt. 1-3, and removed this action to 
this Court, dkt. 1 (“Notice of Removal”).
 
On September 22, 2016, plaintiff timely filed his first 
amended complaint. Dkt. 8 (“FAC”). In the FAC, plaintiff 
includes as a defendant San Fernando Motor Company 
and no longer seeks to recover under the Magnuson-Moss 
Warranty Act. Id.
 
On September 30, 2016, plaintiff filed a motion to remand 
this action to California state court. Dkt. 13-1 (“Motion”). 
On October 17, FCA filed its opposition, dkt. 16 
(“Opp’n”), and on October 24, 2016, plaintiff filed his 
reply, dkt. 17.
 
The Court held oral argument on plaintiff’s motion on 
November 7, 2016. Counsel for FCA did not appear.
 

II. BACKGROUND
Plaintiff alleges that, on or about August 24, 2014, he 
purchased a 2014 Chrysler 300 (“Vehicle”) that was 
manufactured and or distributed by “Defendant.”1 FAC ¶ 
7.
 
In connection with the purchase of the Vehicle, plaintiff 
avers that he received an express written warranty in 
which “Defendant” promised “to preserve or maintain the 
utility or performance of the Vehicle or to provide 
compensation if there is a failure in utility or performance 
for a specified period of time.” Id. ¶ 8. The warranty 
provided that plaintiff could deliver the vehicle for repair 
services to “Defendant’s representative” if a defect 
developing during the warranty period. Id. Plaintiff 
alleges that the vehicle developed defects relating to the 
engine, the steering, loss of power and drivability, the 
“check engine” light, clicking noises, grinding noises, and 
the engine belt. Id. ¶ 9. Plaintiff contends that defendants 
have been unable to service or repair the vehicle to 
conform to the applicable express warranties “after a 

Case 2:19-ap-01382-SK    Doc 229-2    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Appendix     Page 402 of 525



Sabag v. FCA US, LLC, Not Reported in Fed. Supp. (2016)

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2

reasonable number of opportunities.” Id. ¶ 10. Plaintiff 
further avers that defendants have willfully failed to 
replace the vehicle or make restitution. Id. ¶¶ 10, 13. As a 
result, plaintiff brings this action under the Song-Beverly 
Consumer Warranty Act, Cal. Civ. Code §§ 1790 et seq., 
known as California’s “Lemon Law.”
 
*2 FCA removed this action to federal court on the basis 
of diversity jurisdiction. FCA contends that plaintiff is a 
citizen and resident of California, while FCA is organized 
under the laws of Delaware and has its headquarters and 
principal place of business in Michigan. Notice of 
Removal ¶¶ 6–7. Relying on the allegations in plaintiff’s 
complaint, FCA argues that plaintiff seeks at least 
$111,345 in damages, comprised of: $25,000 in actual 
damages, a civil penalty up to two times the amount of 
actual damages, and the contract price of the vehicle 
($37,115), in addition to attorneys’ fees. Id. ¶ 8.
 

III. LEGAL STANDARDS
Federal courts are courts of limited jurisdiction, having 
subject matter jurisdiction only over matters authorized 
by the Constitution and statute. See, e.g., Kokkonen v. 
Guardian Life Ins. Co., 511 U.S. 375, 377 (1994). A 
defendant attempting to remove an action from state to 
federal court bears the burden of proving that jurisdiction 
exists. See Scott v. Breeland, 792 F.2d 925, 927 (9th Cir. 
1986). Removal is proper where the federal courts would 
have had original jurisdiction over an action filed in state 
court. 28 U.S.C. § 1441(a). Courts recognize a “strong 
presumption” against removal jurisdiction and place the 
burden on the removing defendant to demonstrate that 
subject matter jurisdiction exists. See Gaus v. Miles, Inc., 
980 F.2d 564, 566 (9th Cir. 1992). As a result, the party 
seeking removal bears the burden of establishing federal 
jurisdiction. See Prize Frize, Inc. v. Matrix, Inc., 167 F.3d 
1261, 1265 (9th Cir. 1999). “If at any time before final 
judgment it appears that the district court lacks subject 
matter jurisdiction, the case shall be remanded.” 28 
U.S.C. § 1447(c). In general, a federal district court has 
subject matter jurisdiction where a case presents a claim 
arising under federal law (“federal question jurisdiction”), 
or where the plaintiffs and defendants are residents of 
different states and the amount in controversy exceeds 
$75,000 (“diversity jurisdiction”). See, e.g., Deutsche 
Bank Nat’l Trust Co. v. Galindo, 2011 WL 662324, *1 
(C.D. Cal. Feb. 11, 2011) (explaining the two types of 
jurisdiction).
 
Jurisdiction founded on diversity requires that the parties 
be in complete diversity and that the amount in 

controversy exceed $75,000. Matheson v. Progressive 
Specialty Ins. Co., 319 F.3d 1089, 1090 (9th Cir. 2003); 
see 28 U.S.C. § 1332(a)(1). Pursuant to 28 U.S.C. § 
1332(c)(1), “a corporation shall be deemed to be a citizen 
of every State ... by which it has been incorporated and of 
the State ... where it has its principal place of business.”
 
An exception to the requirement of complete diversity 
exists where it appears that a plaintiff has fraudulently 
joined a “sham” non-diverse defendant. Ritchey v. 
Upjohn Drug Co., 139 F.3d 1313, 1318 (9th Cir. 1998). If 
a court finds fraudulent joinder of a sham defendant, it 
may disregard the citizenship of the sham defendant for 
removal purposes. Morris v. Princess Cruises, Inc., 236 
F.3d 1061, 1067 (9th Cir. 2001). A nondiverse defendant 
is said to be fraudulently joined where “the plaintiff fails 
to state a cause of action against a resident defendant, and 
the failure is obvious according to the settled rules of the 
state.” McCabe v. Gen. Foods Corp., 811 F.2d 1336, 1339 
(9th Cir. 1987).
 
Accordingly, “[t]he burden of proving a fraudulent 
joinder is a heavy one. The removing party must prove 
that there is absolutely no possibility that the plaintiff will 
be able to establish a cause of action against the in-state 
defendant in state court ....” Green v. Amerada Hess 
Corp., 707 F.2d 201, 205 (5th Cir. 1983) (citations 
omitted); see also Hunter v. Philip Morris USA, 582 F.3d 
1039, 1044 (9th Cir. 2009); Dodson v. Spiliada Mar. 
Corp., 951 F.2d 40, 42 (5th Cir. 1992) (“We do not decide 
whether the plaintiff will actually or even probably 
prevail on the merits, but look only for a possibility that 
he may do so. If that possibility exists, then a good faith 
assertion of such an expectancy in a state court is not a 
sham ... and is not fraudulent in fact or in law.” (citations 
and internal quotation marks omitted)); Good v. 
Prudential Ins. Co. of Am., 5 F. Supp. 2d 804, 807 (N.D. 
Cal. 1998) (“[T]he defendant must demonstrate that there 
is no possibility that the plaintiff will be able to establish 
a cause of action in state court against the alleged sham 
defendant.” (citing Dodson, 951 F.2d at 42)).
 
*3 In accordance with this high standard, courts must 
resolve all issues of fact and all ambiguities in the law in 
favor of the non-removing party when deciding whether 
fraudulent joinder exists in a given case. Dodson, 951 
F.2d at 42; see also Hunter, 582 F.3d at 1042 (9th Cir. 
2009) (in deciding whether removal is proper, “the court 
resolves all ambiguity in favor of remand to state court”). 
Courts may consider “affidavits or other evidence 
(presented by either party) on the issue of whether a 
particular defendant’s joinder is sham or ‘fraudulent.’ ” 
Judge William W. Schwarzer et al., California Practice 
Guide: Federal Civil Procedure before Trial ¶ 2:2456 (The 
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Rutter Group 2016) (citing W. Am. Corp. v. 
Vaughan–Basset Furniture, 765 F.2d 932, 936 n.6 (9th 
Cir. 1985)). However, a court’s inquiry into fraudulent 
joinder ought to be “summary” because “the inability to 
make the requisite decision in a summary manner itself 
points to an inability of the removing party to carry its 
burden.” Hunter, 582 F.3d at 1045 (quoting Smallwood v. 
Illinois Central R.R. Co., 385 F.3d 568, 574 (5th Cir. 
2004) (en banc).
 
Courts in the Ninth Circuit disagree as to what standard 
applies when a plaintiff seeks to amend a complaint to 
add a party that destroys diversity. McGrath v. Home 
Depot USA, Inc., 298 F.R.D. 601, 606 (S.D. Cal. 2014) 
(collecting cases). Some courts apply the liberal 
amendment standard under Federal Rule of Civil 
Procedure 15(a). See, e.g., Barnes & Noble, Inc. v. LSI 
Corp., 823 F. Supp. 2d 980, 985 (N.D. Cal. 2011) 
(recognizing an amended complaint that “merely added 
certain claims and parties and deleted certain claims, as 
[p]laintiffs were permitted to do under Rule 15(a)”); In re 
CBT Grp. PLC Sec. Litig., 98-cv-21014–RMW, 2000 WL 
33339615 at *5 n. 6 (N.D. Cal. Dec. 29, 2000) (“[A]s this 
court has previously held, joinder of a party when 
amending the pleadings should be analyzed under the 
liberal amendment policy of Rule 15.”).
 
By contrast, other courts have found that once a case has 
been removed to federal court, the court must scrutinize a 
diversity-destroying amendment to ensure that it is proper 
under 28 U.S.C. Section 1447(e). See, e.g., Boon v. 
Allstate Ins. Co., 229 F. Supp. 2d 1016, 1019 n. 2 (C.D. 
Cal. 2002) (“[T]he proper standard for deciding whether 
to allow post-removal joinder of a diversity-destroying 
defendant is set forth in 28 U.S.C. 1447(e).” (citations 
omitted)); Hardin v. Wal–Mart Stores, Inc., 813 F. Supp. 
2d 1167, 1173 n.2 (E.D. Cal. 2011) (“Plaintiffs may not 
circumvent 28 U.S.C. 1447(e) by relying on Fed. R. Civ. 
P. 15(a) to join non-diverse parties.”); Dooley v. 
Grancare, LLC, No. 15-cv-3038-SBA, 2015 WL 
6746447, *2 (N.D. Cal. 2015) (“[F]ederal courts have 
concluded that when an amendment would deprive the 
court of subject matter jurisdiction, a party may not rely 
on Rule 15(a) to amend a pleading without leave of court; 
such an amendment must instead be analyzed pursuant to 
§ 1447(e).”).
 
Having considered these conflicting authorities, the Court 
adopts the approach of the line of cases applying Section 
1447(e) to scrutinize the propriety of a 
diversity-destroying amendment pursuant to Rule 15(a). 
The Court is persuaded by the reasoning set out in 
McGrath:

First the majority of district courts in the Ninth Circuit 

addressing the specific situation of a plaintiff 
attempting to use a Rule 15(a) amendment “as a matter 
of course” to destroy diversity jurisdiction by adding 
claims against a non-diverse defendant have scrutinized 
the plaintiff’s purposes for amendment under section 
1447(e). Second, while Rule 15(a) addresses 
amendment of pleadings generally, 28 U.S.C. section 
1447(e) addresses the specific situation of post-removal 
joinder of non-diverse defendants. Third, the Ninth 
Circuit has recognized that a plaintiff’s motives are 
relevant to the question of whether district courts 
should allow amendment to a complaint to add a party 
even under the liberal amendment policy set forth in 
Rules 15 and 20. Desert Empire Bank v. Ins. Co. of N. 
Am., 623 F.2d 1371, 1375 (9th Cir. 1980) (“[W]e 
conclude that a trial court should look with particular 
care at [plaintiff’s] motive in removal cases, when the 
presence of a new defendant will defeat the court’s 
diversity jurisdiction and will require a remand to the 
state court.”).

*4 McGrath, 298 F.R.D. at 608.
 
Pursuant to Section 1447(e), “[i]f after removal the 
plaintiff seeks to join additional defendants whose joinder 
would destroy subject matter jurisdiction, the court may 
deny joinder, or permit joinder and remand the action to 
the State court.” 28 U.S.C. § 1447(e).
 
When deciding whether to allow amendment to add 
non-diverse defendants under Section 1447(e), courts 
generally consider the following factors:

(1) whether the new defendants should be joined under 
Federal Rule of Civil Procedure 19(a) as “needed for 
just adjudication”; (2) whether the statute of limitations 
would preclude an original action against the new 
defendants in state court; (3) whether there has been 
unexplained delay in requesting joinder; (4) whether 
joinder is intended solely to defeat federal jurisdiction; 
(5) whether the claims against the new defendant 
appear valid; and (6) whether denial of joinder will 
prejudice the plaintiff.

Calderon v. Lowe’s Home Ctrs., LLC, No. 
2:15-cv-01140-ODW-AGR, 2015 WL 3889289, *3 (C.D. 
Cal. 2015) (citing Palestini v. Gen. Dynamics Corp., 193 
F.R.D. 654, 658 (C.D. Cal. 2000)). “Any of these factors 
might prove decisive, and none is an absolutely necessary 
condition for joinder.” Cruz v. Bank of N.Y. Mellon, No. 
5:12-cv-00846–LHK, 2012 WL 2838957, at *4 (N.D. Cal. 
July 10, 2012)(quotation marks omitted).
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IV. DISCUSSION

A. Joinder
If plaintiff’s joinder of the San Fernando Motor Company 
(“SFMC”)—a California corporation—is proper, 
complete diversity is not satisfied and the Court may not 
exercise its diversity jurisdiction. Therefore, the Court 
first considers whether plaintiff’s joinder of the SFMC is 
proper.
 

1. The Extent to which SFMC is Necessary for Just 
Adjudication

“Federal Rule of Civil Procedure 19 requires joinder of 
persons whose absence would preclude the grant of 
complete relief, or whose absence would impede their 
ability to protect their interests or would subject any of 
the parties to the danger of inconsistent obligations.” 
Clinco v. Roberts, 41 F. Supp. 2d 1080, 1082 (C.D. Cal. 
1999); Fed. R. Civ. P. 19(a). However, while courts 
consider the standard set forth under Rule 19 in 
determining whether to permit joinder under section 
1447(e), “amendment under § 1447(e) is a less restrictive 
standard than for joinder under [Rule 19].” IBC Aviation 
Services, Inc. v. Compania Mexicana de Aviacion, S.A. 
de C.V., 125 F. Supp. 2d 1008, 1011–12 (N.D. Cal. 
2000). “The standard is met when failure to join will lead 
to separate and redundant actions,” but it is not met when 
“defendants are only tangentially related to the cause of 
action or would not prevent complete relief.” Id. at 1012.
 
Plaintiff alleges that the SFMC is the dealership that sold 
the Vehicle to plaintiff and serviced the Vehicle. Motion 
at 11. Plaintiff argues that he alleges the same 
Song-Beverley Act claims against SFMC and FCA and 
that his claims “involve the same Vehicle, the same 
alleged transmission defect, and the same protracted and, 
ultimately unsuccessful attempt to repair the Vehicle.” Id. 
He avers that the resolution of his claims would “require 
many of the same documents and witnesses and turn on 
many of the same legal and factual questions.” Id. In 
addition, plaintiff contends that the addition of SFMC 
may be necessary in the event that FCA argues that 
plaintiff is not in vertical privity with FCA. Id. at 12. 
Accordingly, the Court finds that it cannot be said that 
SFMC is only “tangentially related” to the existing claims 
against FCA; rather, SFMC is directly related to these 
claims for relief, and was, allegedly, a direct participant in 
the conduct which gives rise to plaintiff’s existing claims 
against FCA. This factor, therefore, weighs in favor of 

granting plaintiff leave to amend the complaint.
 

2. Statute of Limitations

*5 Plaintiff’s action against SFMC is not time-barred by 
the statute of limitations because he alleges, and FCA 
does not dispute, that he purchased the Vehicle less than 
two years ago. FAC ¶ 7. “[A]lthough [t]he Song-Beverly 
Act does not include its own statute of limitations, 
California courts have held that the statute of limitations 
for an action for breach of warranty under the 
Song-Beverly Act is governed by the same statute that 
governs the statute of limitations for warranties arising 
under the [California] Commercial Code.” Philips v. Ford 
Motor Co., No. 5:14-cv-02989-LHK, 2016 WL 1745948, 
at *6 (N.D. Cal. May 3, 2016) (quotation marks omitted). 
“[T]he statute of limitations for an action for breach of 
warranty under the Song-Beverly Act is four years 
pursuant to section 2725 of the Uniform Commercial 
Code.” Mexia v. Rinker Boat Co., 174 Cal. App. 4th 
1297, 1306 (2009). Accordingly, this factor supports 
remand.
 

3. Timeliness

“When determining whether to allow amendment to add a 
nondiverse party, courts consider whether the amendment 
was attempted in a timely fashion.” Clinco, 41 F. Supp. 
2d at 1083.
 
Here, plaintiff filed his FAC within 21 days after service 
of FCA’s answer and notice of removal, and less than two 
months after filing his initial complaint.2 This delay is 
“not unreasonable under this circuit’s precedents,” as the 
parties have yet to file dispositive motions. Compare Lara 
v. Bandit Industries, Inc., No. 2:12-cv-02459-MCE-AC, 
2013 WL 1155523, at *3 (E.D. Cal. March 19, 2013) 
(holding that filing five months after the initial complaint 
and three months after removal was not untimely when 
the parties had not filed dispositive motions), with Lopez 
v. Gen. Motors Corp., 697 F.2d 1328, 1332 (9th Cir. 
1983) (finding that it “was too late” to add a 
diversity-destroying defendant over six months after 
removal and just four days before a hearing was set on the 
motion for summary judgment); see also Yang v. 
Swissport USA, Inc., No. 3:09-cv-03823-SI, 2010 WL 
2680800, at *4 (N.D. Cal. 2010) (granting plaintiffs’ 
motion to amend filed nine months after removal where 
“no dispositive motions have been filed, and the 
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discovery completed thus far [would] be relevant whether 
the case is litigated in [federal] court or state court”); 
Stout v. Int’l Bus. Machines Corp., No. 
2:16-cv-4914-MOA-JW, 2016 WL 4528958, at *7 (C.D. 
Cal. Aug. 30, 2016) (finding plaintiff’s filing of a first 
amended complaint within one month of removal timely); 
Boon, 229 F. Supp. 2d at 1023 (“Plaintiffs did not 
unreasonably delay in filing their First Amended 
Complaint where it was filed less than three months after 
they filed their original complaint in Superior Court, and 
less than a month after removal.”).
 
Accordingly, the Court concludes that this factor weighs 
in favor of remand.
 

4. Motive behind Joinder

FCA argues that the Court should deny plaintiff’s motion 
for leave to amend because plaintiff’s motive in adding 
SFMC as a defendant is “to defeat diversity jurisdiction.” 
Opp’n at 5. FCA further contends that “[t]he dealership is 
not a necessary party in this action. Warranty obligations 
belong in principal with the manufacturer, and there is no 
benefit to the consumer in adding the dealer as a 
defendant.” Id. at 6.
 
In some cases, courts have inferred an improper motive 
where the plaintiff’s proposed amended complaint 
contains only minor or insignificant changes to the 
original complaint. For example, in Clinco, the court 
“suspect[ed]” that plaintiff had joined the new defendants 
in an effort to defeat federal jurisdiction because plaintiff 
was aware of the removal and filed an amended complaint 
that was substantially similar to the original complaint. 
See Clinco, 41 F. Supp. 2d at 1083 n.2. Here, plaintiff’s 
original and first amended complaints are substantially 
similar. The FAC differs primarily because of the addition 
of SFMC as a defendant and the omission of plaintiff’s 
claim under the Magnus-Moss Warranty Act.
 
*6 Notwithstanding the similarities between the original 
and first amended complaints, other factors weigh in 
favor of remand. First, the question of whether joinder is 
solely intended to defeat jurisdiction is “intertwined” with 
the question of whether the claims against the new 
defendant appear valid. See McGrath, 298 F.R.D. at 608 
(“[A]n assessment as to the strength of the claims against 
the proposed new Defendants bears directly on whether 
joinder is sought solely to divest this Court of 
jurisdiction.”). As described below, the Court finds that 
plaintiff’s claim against SFMC is facially legitimate and, 
therefore, that plaintiff’s motive is not solely to destroy 

diversity. Second, “[s]uspicion of diversity destroying 
amendments is not as important now that § 1447(e) gives 
courts more flexibility in dealing with the addition of such 
defendants.” IBC Aviation, 125 F. Supp. 2d at 1012 
(citing Trotman v. United Parcel Service, No. 
3:96-cv-1168-VRW, 1996 WL 428333, at *1 (N.D. Cal. 
July 16, 1996)). Third, plaintiff “is doing nothing more 
than exercising her right to amend the complaint ‘once as 
a matter of course[.]’ ” Stout, 2016 WL 4528958, at *8 
(quoting Fed. R. Civ. P. 15(a)(1)).
 
The Court therefore concludes that plaintiff’s motive is a 
neutral factor or weighs modestly in favor of denying 
plaintiff’s motion.
 

5. Apparent Validity of Plaintiff’s Claims

“The existence of a facially legitimate claim against the 
putative defendant weighs in favor of permitting joinder 
under § 1447(e).” Taylor v. Honeywell Corp., No. 
09-cv-4947-SBA, 2010 WL 1881459, at *3 (N.D. Cal. 
May 10, 2010). In considering the validity of plaintiff’s 
claims, “the [c]ourt need only determine whether the 
claim seems valid” which is not the same as the standard 
in either a motion to dismiss or a motion for summary 
judgment. Freeman v. Cardinal Health Pharm. Servs., 
LLC, No. 2:14-cv-01994-JAM-KJN, 2015 WL 2006183, 
*3 (E.D. Cal. 2015) (rejecting defendant’s assertion that 
“the Court should consider whether the amended 
complaint could be defeated by a motion to dismiss”) 
(quotation marks omitted).
 
As stated above, plaintiff seeks to add claims against 
SFMC for violations of the Song-Beverly Act. In its 
opposition, FCA does not directly address the validity of 
plaintiff’s proposed claims against SFMC. Instead, in 
addressing plaintiff’s “motive” for amendment, FCA 
briefly states that plaintiff’s “sole purpose is to defeat 
federal jurisdiction” because “[t]he dealership is not a 
necessary party in this action. Warranty obligations 
belong in principal with the manufacturer, and there is no 
benefit to the consumer in adding the dealer as a 
defendant.” Opp’n at 6. However, FCA cites no authority 
for its assertion that a car dealer is not subject to warranty 
obligations. Moreover, courts have found car dealers 
liable for breach of warranty under the Song-Beverly Act. 
See, e.g., Jones v. Credit Auto Ctr., Inc., 237 Cal. App. 
4th Supp. 1, 4 (2015) (concluding that the dealership 
breached the implied warranty of merchantability under 
the Song-Beverly Act when, within three months of sale, 
a latent defect was discovered); Reveles v. Toyota by the 
Bay, 57 Cal. App. 4th 1139 (1997) (permitting recovery 
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against the car dealer, pursuant to the Song-Beverly Act) 
disapproved of on other grounds by Gavaldon v. 
DaimlerChrysler Corp., 32 Cal. 4th 1246, 90 P.3d 752 
(2004).
 
Accordingly, FCA has failed to demonstrate that plaintiff 
does not have “facially legitimate” claims against SFMC. 
This factor, therefore, weighs in favor of granting 
plaintiff’s motion.
 

6. Prejudice

“Prejudice exists if the proposed defendant is ‘crucial’ to 
the case. Prejudice does not exist if complete relief can be 
afforded without that defendant.” McCarty v. Johnson & 
Johnson, No. 1:10-cv-00350-OWW-DLB, 2010 WL 
2629913, *9 (E.D. Cal. 2010) (citation omitted). FCA 
makes no argument that it will suffer prejudice if plaintiff 
is permitted to amend his complaint.
 
As stated above, plaintiff has facially legitimate claims 
against SFMC that arise out of the same series of 
transactions and occurrences as his claims against FCA. If 
the Court were to deny plaintiff’s motion for leave to 
amend, plaintiff would be required to pursue two 
substantially similar lawsuits in two different forums—an 
action against FCA before this Court and an action 
against SFMC in California state court. See Lara, 2013 
WL 1155523, at *5 (“This Court ... finds that precluding 
Plaintiffs from joining Cal-Line would prejudice Plaintiffs 
because they would be required either to abandon a viable 
claim against Cal-Line or to initiate a duplicative 
litigation in state court.”). Because SFMC is a potentially 
responsible party, plaintiff will be prejudiced in its 
absence.
 
*7 Accordingly, the Court finds that this factor weighs in 
favor of remand.
 

7. Summary

In sum, the Court finds that five of the six relevant factors 
under Section 1447(e) counsel in favor of remand; the 
sixth factor is either neutral or weighs modestly against 

remand. Given the balance of these factors, the “strong 
presumption” against removal jurisdiction, and the heavy 
burden of proving fraudulent joinder, the Court concludes 
that plaintiff’s joinder of SFMC was proper.
 

B. Motion for Remand
Pursuant to 28 U.S.C. § 1332(a), federal courts have 
original jurisdiction over state law actions where the 
amount in controversy exceeds $75,000 and the action is 
between parties of diverse citizenship. In its notice of 
removal, FCA argued that diversity jurisdiction existed 
because the amount in controversy exceeded $75,000 and 
the parties were diverse—specifically, plaintiff is a citizen 
of California where as FCA is a citizen of Delaware and 
Michigan. However, with the addition of SFMC as a 
defendant, this action is no longer between parties of 
diverse citizenship: both plaintiff and SFMC are citizens 
of California.
 
As jurisdiction no longer exists on the basis of diversity, 
the Court GRANTS plaintiff’s motion to remand. See 28 
U.S.C. § 1447(c) (“If at any time before final judgment it 
appears that the district court lacks subject matter 
jurisdiction, the case shall be remanded.”); id. § 1447(e) 
(“If after removal the plaintiff seeks to join additional 
defendants whose joinder would destroy subject matter 
jurisdiction, the court may deny joinder, or permit joinder 
and remand the action to the State court.”) (emphasis 
added).3

 

V. CONCLUSION
In accordance with the foregoing, the Court GRANTS 
plaintiff’s motion to remand this action to state court.
 
IT IS SO ORDERED.
 

All Citations

Not Reported in Fed. Supp., 2016 WL 6581154

Footnotes

1 Plaintiff uses the term “Defendant” to refer to all defendants named in the FAC. FAC ¶ 2.
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2 Because plaintiff filed his FAC within 21 days of the filing of FCA’s answer, plaintiff’s amendment was timely under Rule 
15(a)(1)(B) and—contrary to FCA’s assertion, see Opp’n at 5—plaintiff need not seek leave to amend.

3 The Court does not address whether FCA has established that the amount in controversy exceeds $75,000 because the Court 
concludes that joinder is appropriate and, as a result, the parties are not in complete diversity.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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PROCEEDINGS: MINUTE ORDER: (1) GRANTING 
PLAINTIFFS’ MOTION FOR LEAVE TO AMEND; (2) 
DENYING DEFENDANT’S RULE 12(b)(1) MOTION; 
(3) DENYING DEFENDANT’S RULE 12(b)(6) 
MOTION AS MOOT; AND (4) VACATING THE 
HEARING SCHEDULED FOR OCTOBER 6, 2014. (IN 
CHAMBERS)

HONORABLE VIRGINIA A. PHILLIPS, U.S. 
DISTRICT JUDGE

*1 Before the Court are Defendant Chrysler Group LLC’s 
(“Chrysler”) Motions to Dismiss under Rules 12(b)(1) 

and 12(b)(6) (Doc. Nos. 26, 27), and Plaintiff Shaun 
Sater’s (“Sater”)1 Motion for Leave to Amend the First 
Amended Complaint. (Doc. No. 31.) The motions are 
appropriate for resolution without a hearing. See Fed. R. 
Civ. P. 78; Local R. 7–15. After consideration of the 
papers timely filed in support of and opposition to the 
motions, the Court DENIES the 12(b)(1) motion to 
dismiss, GRANTS the Motion for Leave to Amend, and 
DENIES the 12(B)(6) motion to dismiss AS MOOT. The 
Court VACATES the hearing scheduled for October 6, 
2014.
 

I. BACKGROUND

Shaun Sater filed a putative class action against Chrysler 
on April 9, 2014, and amended the complaint on July 3, 
2014. (First Am. Compl. (“FAC”), Doc. No. 25.) Sater 
asserts various theories of liability arising out of a 
defective tie rod ball stud on certain Dodge Ram trucks 
manufactured from 2008-2012.2 (Id. ¶¶ 11, 12.) Sater 
seeks to certify a nationwide class of owners of the Class 
Vehicles, or alternatively subclasses of California owners 
and Texas owners. (Id. ¶ 40.)
 
Sater alleges that Chrysler knew about the defective tie 
rods in the Class Vehicles as early as Summer 2009, and 
performed secret tests to learn the extent of the problem in 
Mexico in September 2010. (Id. ¶¶ 13, 14.) According to 
Sater, Chrysler finally announced the first of several 
ineffective recalls in early 2011. (Id. ¶ 15.) The FAC 
asserts that the recall process (comprising at least four 
separate recalls) has dragged on from early 2011 until 
present, and has been plagued by problems throughout.3 
(Id. ¶¶ 15–24.) Sater claims that when he filed the FAC in 
July, 2014 Chrysler “[had] yet to solve the problem and 
does not even have enough of the necessary parts to 
complete the repairs.” (Id. ¶ 25.)
 
*2 The FAC alleges that Chrysler sells and warrants the 
Class Vehicles, and advertises them as “safe and reliable.” 
(Id. ¶¶ 27, 28.) The crux of Sater’s claims is that Chrysler 
knew there was a problem with the tie rods on the Class 
Vehicles, but continued to sell the trucks as if the defect 
did not exist, and to date has not adequately addressed the 
defect. (Id. ¶¶ 29–34.) Sater seeks, among other relief, 
damages; consequential damages; specific performance; 
restitution or disgorgement of profits; punitive damages; 
and an injunction barring Chrysler from further engaging 
in deceptive business practices. (Id. at 28–29.)
 
Chrysler has moved to dismiss the FAC on procedural 
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and substantive grounds. (Mots. to Dismiss (“12(b)(1) 
Motion” and “12(b)(6) Motion,” respectively), Doc. Nos. 
26, 27.) First, Chrysler claims this Court lacks subject 
matter jurisdiction under the doctrine of “prudential 
mootness.” (12(b)(1) Mot. at 11.) Chrysler highlights its 
ongoing voluntary nationwide recall to fix the tie rods in 
the Class Vehicles under the supervision of the National 
Highway Transportation Safety Administration 
(“NHTSA”). See 49 U.S.C. § 30120. (Id. at 14.) Because 
its recall will test and replace the tie rods in the Class 
Vehicles, or reimburse Class Vehicle owners for 
out-of-pocket fixes of the defective parts, Chrysler argues 
the case is prudentially moot because the Court can offer 
no (or little) additional relief. (Id.) Furthermore, Chrysler 
claims the Class Vehicle owners lack an injury in the 
constitutional sense because the recall gives the owners 
exactly what they thought they purchased — a truck 
without a defective steering assembly. (Id. at 9-10.) In 
support of its 12(b)(1) Motion, Chrysler attaches a 
declaration of one of Chrysler’s Senior Product Analysis 
Specialists and an exhibit related to the timing and 
efficacy of the recall(s). (Decl. of Earl Bibb (“Bibb 
Decl.”); 12(b)(1) Mot. Ex. A.)
 
Sater first argues that the Court should restrict its subject 
matter jurisdiction inquiry to the facts as pleaded in the 
FAC. (Opp’n to 12(b)(1) Mot. at 12.) Sater next points to 
the allegations in the FAC that purport to show the recall 
is not, in fact, proceeding as smoothly as Chrysler claims, 
so the recall does not moot the case. (Id. at 15.) Sater 
further highlights the FAC’s claims of excessive tire 
wear, loss of use of the Class Vehicles, and diminution of 
their resale value as injuries beyond the defective tire rods 
that independently establish standing. (Id. at 19–20.)
 
In response to Chrysler’s Motions to Dismiss, Sater filed 
a motion under Rule 15(a)(2) seeking leave to amend the 
FAC. (Mot. for Leave to Amend (“Motion for Leave”), 
Doc. No. 31.) Sater states that an amendment to the FAC 
will not prejudice Chrysler, and in fact will help all 
parties conserve resources because Sater has been joined 
by a group of plaintiffs who voluntarily dismissed a 
similar case filed against Chrysler in the Northern District 
of California. (Id. at 5–7.)
 
Chrysler opposes the Motion for Leave. (Opp’n to Mot. 
for Leave, Doc. No. 46.) It protests that it has already 
spent time and money on two separate motions to dismiss 
(challenging the sufficiency of the complaint and the 
FAC), and in any event there are no additional facts Sater 
could possibly add that can cure the FAC’s substantive 
deficiencies. (Id. at 2.)
 

II. LEGAL STANDARD

A. Motions to Dismiss
Pursuant to the Federal Rule of Civil Procedure 12(b)(1), 
a district court must dismiss an action if it lacks 
jurisdiction over the subject matter of the suit. Fed. R. 
Civ. P. 12(b)(1). A complaint will be dismissed under 
Rule 12(b)(1) if, among other things, there is no “case or 
controversy” within the meaning of that constitutional 
term. Baker v. Carr, 369 U.S. 186, 198 (1962). A party 
seeking to invoke federal jurisdiction bears the burden of 
establishing that jurisdiction exists “for each claim he 
seeks to press” and for “each form of relief sought.” 
Oregon v. Legal Servs. Corp., 552 F.3d 965, 969 (9th Cir. 
2009) (quoting DaimlerChrysler Corp. v. Cuno, 547 U.S. 
332, 352 (2006)). The burden rests on the plaintiff to 
prove standing “with the manner and degree of evidence 
required at the successive stages of litigation.” Id. 
(quoting Lujan v. Defenders of Wildlife, 504 U.S. 555, 
561 (1992)). If jurisdiction is challenged at the pleading 
stage, “general factual allegations of injury resulting from 
defendant’s conduct may suffice because [courts] 
presume that general allegations embrace those specific 
facts that are necessary to support the claim.” Id. (quoting 
Lujan v. Nat’l Wildlife Fed’n, 497 U.S. 871, 889 (1990)) 
(internal quotation marks omitted); Doe v. Holy See, 557 
F.3d 1066, 1073 (9th Cir. 2009) (noting that when 
deciding a 12(b)(1) motion courts “assume [plaintiff’s] 
[factual] allegations to be true and draw all reasonable 
inferences in his favor.”) (alterations in original).
 
*3 Although the default standard for a Rule 12(b)(1) 
motion made at the pleading stage is to accept the 
plaintiff’s allegations as true, limited exceptions exist. 
Relevant here is the exception created by the distinction 
between “facial” and “factual” attacks on subject matter 
jurisdiction. See Leite v. Crane Co., 749 F.3d 1117, 1121 
(9th Cir. 2014). A facial attack accepts the factual 
allegations as pleaded, but “asserts that [they] are 
insufficient on their face to invoke federal jurisdiction.” 
Safe Air for Everyone v. Meyer, 373 F.3d 1035, 1039 (9th 
Cir. 2004). A factual attack, in contrast, “disputes the 
truth of the allegations that, by themselves, would 
otherwise invoke federal jurisdiction.” Id. A party 
challenging subject matter jurisdiction via factual attack 
may introduce evidence outside the pleadings, to which 
the party invoking federal jurisdiction must respond with 
“competent proof.” Leite, 749 F.3d at 1121 (quoting 
Hertz Corp. v. Friend, 559 U.S. 77, 96–97 (2010)). The 
party seeking the federal forum then “bears the burden of 
proving by a preponderance of the evidence that each of 
the requirements for subject-matter jurisdiction has been 
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met.” Id.
 
A district court may resolve disputed factual issues in 
order to rule on a factually-based 12(b)(1) motion, but not 
when “the jurisdictional issue and substantive issues are 
so intertwined that the question of jurisdiction is 
dependent on the resolution of factual issues going to the 
merits of an action.” Safe Air for Everyone, 373 F.3d at 
1039 & n.3 (quoting Augustine v. United States, 704 F.2d 
1074, 1077 (9th Cir. 1983)) (internal quotation marks 
omitted). Substance and merits intertwine at least where 
jurisdiction is premised on a federal statute that provides 
the cause of action. Id. at 1039. If jurisdiction and 
substance intertwine, a court should revert to the default 
12(b)(1) standard. See id.
 

B. Leave to Amend the First Amended Complaint
A court will grant a party leave to amend its pleadings 
freely, as Federal Rule of Civil Procedure 15(a)(2)4 
requires, unless the opposing party would be unduly 
prejudiced (the court’s foremost consideration), or there is 
a “strong showing” that the party seeking leave to amend: 
(1) is doing so to cause undue delay, in bad faith, or with 
a dilatory motive; (2) is doing so after failing repeatedly 
to cure deficiencies in prior amendments; (3) will cause 
undue prejudice to the opposing party by virtue of 
allowance of the amendment; or (4) is making a futile 
gesture, as an amendment cannot cure the deficiencies in 
its pleading. C.F. ex rel. Farnan v. Capistrano Unified 
Sch. Dist., 654 F.3d 975, 985 & n.5 (9th Cir. 2011) (citing 
Foman v. Davis, 371 U.S. 178, 183 (1962)).
 
The Ninth Circuit has emphasized that “Rule 15’s policy 
of favoring amendments to pleadings should be applied 
with extreme liberality.” Price v. Kramer, 200 F.3d 1237, 
1250 (9th Cir. 2000) (internal quotation marks omitted).
 

III. DISCUSSION

A. Subject Matter Jurisdiction
Article III of the Constitution empowers federal courts to 
decide certain “cases” and “controversies.” U.S. Const. 
art. III, § 2. “In essence the question of standing is 
whether the litigant is entitled to have the court decide the 
merits of the dispute or of the particular issues.” Warth v. 

Seldin, 422 U.S. 490, 498 (1975). Standing, therefore, is a 
threshold issue in every federal case. Elk Grove Unified 
Sch. Dist. v. Newdow, 542 U.S. 1, 11 (2004) (“In every 
federal case, the party bringing the suit must establish 
standing to prosecute the action.”); McMichael v. County 
of Napa, 709 F.2d 1268, 1269 (9th Cir. 1983) (“Before 
the judicial process may be invoked, a plaintiff must show 
that the facts alleged present the court with a case or 
controversy in the constitutional sense and that [he] is a 
proper plaintiff to raise the issues sought to be litigated.”) 
(citing Linda R.S. v. Richard D., 410 U.S. 614, 616 
(1973)) (internal quotation marks omitted).
 

1. Injury in Fact
*4 Chrysler’s 12(b)(1) motion leads with the claim that 
because the recall will fix the Class Vehicle’s tie rods the 
class’s injury will evaporate and Sater will thus lack 
standing. (12(b)(1) Mot. at 9.) This is so, Chrysler argues, 
because Class Vehicle owners bargained for a defect-free 
truck and that is just what the recall will give them. (Id.)
 
Sater responds that the recall “[does] not cure the 
Defects,” and asserts injuries in addition to the defective 
parts. (Pls. Opp’n to 12(b)(1) Mot. at 19, Doc. No. 47.) 
Specifically, the FAC alleges excessive wear to the Class 
Vehicles, loss of Class Vehicle use, and reputational harm 
resulting in a lowered Class Vehicle resale value. (Id. at 
19–20.)
 
Standing to sue in federal court requires that the plaintiff 
have suffered an “injury in fact — an invasion of a legally 
protected interest which is (a) concrete and particularized, 
and (b) actual or imminent, not conjectural or 
hypothetical.” Oregon v. Legal Servs. Corp., 552 F.3d 
965, 969 (9th Cir. 2009) (quoting Lujan v. Defenders of 
Wildlife, 504 U.S. 555, 561 (1992)) (internal quotation 
marks omitted). Injury in fact in the standing context is 
“conceptually distinct from damages required under a 
particular theory or theories of liability.” In re Toyota 
Motor Corp. Unintended Acceleration Marketing, Sales 
Practice, and Prods. Liab. Litig., 754 F. Supp. 2d 1145, 
1163 (C.D. Ca. 2010) (citing Denney v. Deutsche Bank 
AG, 443 F.3d 253, 264–65 (2d Cir. 2006)).
 
Unlike a motion under Rule 12(b)(6), the “threshold 
question of whether a plaintiff has standing ... is distinct 
from the merits of his claim.” Maya v. Centex Corp., 658 
F.3d 1060, 1068 (9th Cir. 2011). On a Rule 12(b)(1) 
assessment of injury-in-fact, “courts must accept as true 
all material allegations of the complaint,” and “general 
factual allegations of injury resulting from the defendant’s 
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conduct may suffice.” Id. (“Twombly and Iqbal are 
ill-suited to application in the constitutional standing 
context”). As such, the Court does not consider the 
declaration and exhibit attached to Chrysler’s 12(b)(1) 
Motion when assessing Sater’s injury for constitutional 
muster — the Court instead focuses on the facts alleged in 
the FAC (and construes them liberally, as instructed by 
Maya).
 

Chrysler’s argument that the recall heals the Class 
Vehicle owners’ injury fails. Even if Chrysler’s recall 
provides a remedy (and the FAC alleges that it does not), 
it does not follow automatically that the Class Vehicle 
owners are not injured due to the defective tie rods in 
their trucks. See In re Toyota, 754 F. Supp. 2d at 1163 
(explaining that the injury inquiry is distinct from 
remedial analysis). For example, in addition to mere 
defective parts, the FAC alleges increased wear to other 
parts of the trucks caused by the defective tie rods, and 
also avers loss of use of the Class Vehicles. The FAC 
adequately alleges “loss in value or loss of usefulness,” 
see id., so the “injury in fact” requirement is satisfied.

2. Prudential Mootness
Chrysler next claims its voluntary recall (prudentially) 
moots Sater’s claims. (12(b)(1) Mot. at 11.) Prudential 
mootness is a limit on justiciability, but does not derive 
from the Constitution.5 Rather, prudential mootness 
derives from the remedial discretion of federal courts 
sitting in equity. Id. at 1210 (“inhering in [a court’s] 
equitable power is the concomitant power to deny relief 
altogether”); see also 13B Charles Alan Wright, Arthur R. 
Miller & Edward H. Cooper, Fed. Prac. & Proc. § 3533.1 
(3d ed.) (“Doctrines of judicial administration run parallel 
to the remedial doctrines.”) Courts may find a case 
prudentially moot “if events so overtake a lawsuit that the 
anticipated benefits of a remedial decree no longer justify 
the trouble of deciding the case on the merits.” Id. 
Prudential mootness holds the most force when 
“considerations of ... comity for coordinate branches of 
government are at play.” S. Utah Wilderness Alliance v. 
Smith, 110 F.3d 724, 727 (10th Cir. 1997); see also 
Chamber of Commerce v. Dep’t of Energy, 627 F.2d 289, 
291 (D.C. Cir. 1980). But just as equity allows a court to 
dismiss a case as moot, “it hardly insists we run the risk 
of leaving a plaintiff without a remedy.” Winzler, 681 
F.3d at 1212.
 
*5 Recent cases instruct that prudential mootness may 
provide an appropriate basis for dismissal where a 
plaintiff seeks an equitable remedy for a defective 

product, and that remedy will be provided by a 
NHTSA-supervised recall. See Winzler, 681 F.3d at 1215; 
Hadley v. Chrysler Group LLC, No. 13-13665, 2014 WL 
988962, at *5 (E.D. Mich. Mar. 13, 2014); Cheng, 2013 
WL 3940815, at *4. In all of these cases plaintiffs sought 
repairs for defective automotive parts that were the 
subject of NHTSA recalls. And in each of them, the 
courts dismissed the action as prudentially moot because 
the recall provided all (or most) of the relief sought. 
Winzler, 681 F.3d at 1211 (“there remains not enough 
value for the courts to add in this case”); Hadley, 2014 
WL 988962, at *5 (“there is nothing left for this Court to 
order [defendant] to do”); Cheng, 2013 WL 3940815, at 
*2 (finding claims prudentially moot where “the NHTSA 
recall provides plaintiff precisely the same relief he 
seeks”).
 
As noted above, courts may consider extrinsic evidence to 
resolve disputed factual issues on a Rule 12(b)(1) motion, 
unless the jurisdictional issue intertwines with the merits 
of the case.6 Augustine, 704 F.2d at 1077 (If “the question 
of jurisdiction is dependent on the resolution of factual 
issues going to the merits, the jurisdictional determination 
should await a determination of the relevant facts on 
either a motion going to the merits or at trial.”); see also 
Morrison v. Amway Corp., 323 F.3d 920, 925 (11th Cir. 
2003) (“district court[s] should only rely on Rule 12(b)(1) 
if the facts necessary to sustain jurisdiction do not 
implicate the merits of plaintiff’s cause of action.”)
 
In this case, Chrysler has made a factual attack on the 
Court’s subject matter jurisdiction, but its jurisdictional 
argument implicates the merits of Sater’s claims. Whether 
and when the recall(s) were effective will bear on both 
liability and damages. As such, the Court declines to 
consider Chrysler’s evidence and instead determines the 
propriety of jurisdiction based on the facts pleaded in the 
FAC.
 
Even if Chrysler’s factual challenge did not implicate the 
merits of the action, prudential mootness would not apply. 
The Tenth Circuit’s scholarly opinion in Winzler 
carefully explains that prudential mootness comes part 
and parcel with a court’s equitable discretion. See 
Winzler, 681 F.3d at 1210. Unlike Winzler, Hadley, and 
Cheng, where the classes sought only new parts to replace 
the defective ones, Sater seeks more than new tie rods. 
Specifically, the class in this case is suing on theories 
related to deceptive business practices, lost use of the 
Class Vehicles caused by the defect, and diminished 
resale value due not to a defective part but negative 
publicity about the Class Vehicles. To be sure, ordering 
Chrysler to replace the tie rods would duplicate the 
NHTSA-supervised recall, but holding it accountable for 
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the other alleged injuries affords relief the recall does not 
provide. Dismissing this case as prudentially moot would 
likely leave the owners of Class Vehicles “without 
complete relief.” See Winzler, 681 F.3d at 1212. As such, 
the Court DENIES Chrysler’s motion to dismiss Sater’s 
claims as prudentially moot.
 

B. Motion for Leave to Amend the FAC
*6 Sater has sought leave to amend the FAC pursuant to 
Rule 15(a)(2). (Mot. for Leave at 1.) Sater concedes that 
potential prejudice to Chrysler is the most important 
consideration here, but asserts Chrysler will not be 
prejudiced because there has been no discovery taken in 
the case so far, and “amendment does not significantly 
alter the nature of the case.” (Id. at 5.)
 
Chrysler’s opposition argues that amendment would be 
futile, that Sater failed to apprise Chrysler at the Rule 7-3 
conferences that Sater planned to amend the complaint(s) 
and so Chrysler had to engage in “unnecessary motion 
practice,” and finally that Sater’s lawyers have 
forum-shopped. (Def.’s Opp’n to Mot. for Leave at 7–8.)
 
Faced with a Rule 15(a) motion for leave to amend 
pleadings, the Court examines all the factors set forth in 
Foman v. Davis, 371 U.S. 178, 182 (1962), but the most 
important consideration asks whether either party will be 
prejudiced by amendment or lack thereof. See Jackson v. 
Bank of Hawaii, 902 F.2d 1385, 1387 (9th Cir. 1990); see 
also 6 Charles Alan Wright, Arthur R. Miller & Mary Kay 
Kane, Fed. Prac. & Proc. § 1484 (3d ed.) (“If no prejudice 
is found, then leave normally will be granted.”).
 
Prejudice can manifest where amendment will force a 
defendant to expend additional resources, but usually only 
when those costs were avoidable. See 
Amerisource-Bergen Corp. v. Dialysist West, Inc., 465 
F.3d 946, 953 (9th Cir. 2006) (affirming denial of leave to 
amend because amendment would have imposed “high, 
additional litigation costs on [plaintiff] that could easily 
have been avoided” if defendant had pleaded additional 
theory of defense at the pleading stage). In 
Amerisource-Bergen, the defendant waited over a year 
from the time it learned of new facts to “advanc[e] 
different legal theories” that would “requir[e] proof of 
different facts,” which the court found prejudicial. See id.
 
In this case the danger of prejudice to Chrysler is 
negligible. Chrysler claims that it has been prejudiced by 
being forced to spend money on motions to dismiss, only 
to have Sater amend the complaint rather than answer the 

challenges to the complaints’ sufficiency. Prejudice, 
however, encompasses more than run-of-the-mill 
litigation costs. See Peterson v. California, No. 
10-cv-01132, 2011 WL 3875622, at *4 (E.D. Ca. Sept. 1, 
2011) (in the context of whether to grant leave to amend 
under Rule 15(a), “cost alone is not prejudicial”). The 
proposed amendments elaborate on the already 
well-delineated claims arising out of the allegedly 
defective tie rods, so Chrysler will not be forced to defend 
unanticipated legal theories, and likely will not need to 
prove a different set of facts in its defense. Additionally, 
this case is still at the pleading stage. Chrysler has not 
answered either complaint and no discovery has been 
propounded — in fact there has not even been a 
scheduling conference to plan discovery. What is more, 
where Chrysler was defending two lawsuits in two district 
courts, amendment will allow it to focus solely on Sater’s 
claims. The Court finds little danger of prejudice to 
Chrysler here because it will not have to revamp its legal 
strategy to defend a Second Amended Complaint, and 
there is potential for conservation of resources (both to 
the litigants and the judiciary) by effectively 
consolidating the two cases.
 
There is also no evidence that Sater has shown a dilatory 
motive or that amendment will be futile. Sater asserts that 
a Second Amended Complaint will add a plaintiff and 
significantly bolster the pleaded facts. Such amendments 
will aid the Court and the parties in shaping the contours 
of the litigation, and as explained above, the FAC did not 
suffer from irreparably fatal jurisdictional flaws in the 
first instance. The Court finds that even if the Second 
Amended Complaint suffers from legal deficiencies, any 
additional facts and detail in the pleadings will only help 
the Court and the parties to sharpen the dispute.
 
*7 As allowing Sater leave to amend the FAC will not 
prejudice Chrysler, the Court GRANTS the Motion for 
Leave, in furtherance of Rule 15’s policy goals.
 

III. CONCLUSION

For the foregoing reasons, the Court DENIES Chrysler’s 
12(b)(1) motion to dismiss for lack of standing and 
mootness, and GRANTS Plaintiff’s motion for leave to 
amend. Chrysler’s 12(b)(6) motion is thus DENIED AS 
MOOT.
 
IT IS SO ORDERED.
 

All Citations
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Footnotes

1 Unless otherwise noted, the Court refers to Sater and the class plaintiffs interchangeably.

2 A tie rod is an integral component of a truck’s steering assembly. (FAC ¶ 12.) The FAC alleges that “[a] loose tie rod can cause a 
vehicle to have excessive shimmy, ... [or] a ‘death wobble.’ ” (Id.) A defective tie rod can also affect alignment and suspension, 
leading to uneven tire wear. (Id.) Sater’s ten claims include: violation of the Magnuson-Moss Warranty Act; breaches of express 
and implied state law warranties; violation of the California Consumer Legal Remedies Act; violation of the California Unfair 
Competition Law; violation of the Texas Deceptive Trade Practices Act; three negligence claims; and unjust enrichment. (FAC at 
1-2.) The trucks at issue in the FAC are the Dodge Ram 2500 4x4; 3500 4x4; 3500 Chassis Cab 4x2; and 4500 4x4 (the “Class 
Vehicles”). (Id. ¶ 11.)

3 According to the FAC, the first recall (Recall K28) was announced in January 2011, which addressed the defect only in the 
4500/5500 models. (FAC ¶ 15.) Recall K28 was expanded to include the 2500/3500 models in August 2011 and was re-labelled 
Recall L16. (FAC ¶ 18.) In October 2013 and December 2013 Chrysler issued Recalls N63 and N49, respectively, to better address 
the tie rod defect. (FAC ¶ 20.)

4 Rule 15(a)(2) provides that “a party may amend its pleadings only with the opposing party’s written consent or the court’s leave.” 
Fed. R. Civ. P. 15(a)(2). The Rule goes on to instruct that “[t]he court should freely give leave when justice so requires.” Id.

5 The Ninth Circuit has not explicitly adopted the doctrine of prudential mootness, but the First, Third, Fourth, Fifth, Sixth, Eighth, 
Tenth, and D.C. Circuits have. See Cheng v. BMW of North America, LLC, No. 12-cv-09262 GAF, 2013 WL 3940815, at *2 
(C.D. Ca. July 26, 2013). The Court assumes the doctrine applies based on the Ninth Circuit’s statement (in dicta) that a case 
“might permissibly be dismissed under a doctrine of prudential mootness.” Hunt v. Imperial Merchant Servs., Inc., 560 F.3d 1137, 
1143 (9th Cir. 2009) (internal quotation marks and citations omitted). In any event, prudence counsels the doctrine should be 
construed narrowly, because “federal courts ... have ‘no more right to decline the exercise of jurisdiction which is given, than to 
usurp that which is not given.’ ” Sprint Communications, Inc. v. Jacobs et al., 134 S. Ct. 584, 590 (2013) (quoting Cohens v. 
Virginia, 6 Wheat. 264, 404 (1821)).

6 Some cases explain that merits and jurisdiction intertwine where “a statute provides the basis for both the subject matter 
jurisdiction of the federal court and the plaintiff’s substantive claim for relief.” See, e.g., Safe Air for Everyone, 373 F.3d at 1039. 
True enough when jurisdiction is based on a federal question, see 28 U.S.C. § 1331. But a slightly different rule is appropriate 
when a case is based on diversity jurisdiction, so that every jurisdictional challenge does not turn into a premature motion for 
summary judgment without its attendant discovery privileges. Hence, the Court applies the more general rule from Augustine.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Proceedings:  (IN CHAMBERS)

ORDER GRANTING PLAINTIFF’S MOTION FOR 
LEAVE TO FILE SECOND AMENDED 
COMPLAINT [28] AND DENYING DEFENDANT’S 
REQUEST FOR MODIFICATION OF THE 
SCHEDULING ORDER [29]

BEVERLY REID O’CONNELL, United States District 
Judge

I. INTRODUCTION
*1 Pending before the Court is Plaintiff Seneca Insurance 
Company’s (“Seneca” or “Plaintiff”) Motion for Leave to 

File a Second Amended Complaint (“SAC”). (Dkt. No. 28 
(hereinafter, “Motion” or “Mot.”).) Also pending before 
the Court is Defendant The Hanover Insurance 
Company’s (“Hanover” or “Defendant”) request 
modification of the Scheduling Order. (Dk. No. 29 
(“Opposition” or “Opp’n”) at 23-25.) After considering 
the papers in support of and in opposition to the motion, 
the Court deems the matter appropriate for decision 
without oral argument of counsel. See Fed. R. Civ. P. 78; 
C.D. Cal. L. R. 7-15. For the following reasons, the Court 
GRANTS Plaintiff’s Motion and DENIES Defendant’s 
request.
 

II. BACKGROUND

A. FACTUAL BACKGROUND

Both Plaintiff and Defendant are insurance companies 
who conduct business in California. (Dkt. No. 11 
(hereinafter, “First Amended Complaint” or “FAC”) ¶¶ 
4-5.) Plaintiff is incorporated and has its principal place of 
business in New York, New York. (FAC ¶ 4.) Defendant 
is incorporated and has its principal place of business in 
New Hampshire. (Dkt. No. 17 (hereinafter, 
“Counterclaim”) ¶ 1.) This Action is an equitable 
subrogation action. The central issue in this case is a 
dispute regarding whether Defendant owes Plaintiff an 
additional $1,000,000 as a result of the settlement in Flor 
Quinto v. Tuna 2009 Trust et al., No. BC546761, (“the 
Underlying Lawsuit”), a Los Angeles County California 
Superior Court case which involved both Parties’ 
insureds.
 
The Underlying Lawsuit involved three parties: (1) Ms. 
Quinto, the original action’s plaintiff and an employee of 
Artstock; (2) the Tunas, the original action’s defendant, 
Artstock’s landlord, and plaintiff in the cross-complaint 
against Artstock; and, (3) Artstock, the defendant in the 
cross-complaint, the Tunas’ tenant, and Ms. Quinto’s 
employer. (Mot. at 3.) Ms. Quinto sued the Tunas for 
personal injuries suffered on May 11, 2014 from an 
allegedly 500-pound gate located on the Tunas’ property 
falling on her.1 (Id.; FAC ¶ 28.) At the time of her injury, 
Ms. Quinto was on the Tunas’ property in her capacity as 
an employee of Artstock. (Mot. at 3; Opp’n at 6.) Tunas 
filed a cross-complaint against Artstock, and Artstock 
denied all liability. (Mot. at 3; FAC ¶ 30.)
 
At the time of Ms. Quinto’s injury, Plaintiff insured Mr. 
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Tuna to a stated limited of $1,000,000 per occurrence. 
(Mot. at 2-3.) Massachusetts Bay Insurance Company 
(“MBIC”) and Defendant insured Artstock to a stated 
limit of $1,000,000 and $3,000,000 per occurrence, 
respectively. (Id.) Plaintiff alleges that the Tunas are 
additional insureds under both MBIC and Defendant’s 
insurance policies, as required by the lease agreement 
between Artstock and the Tunas (Id.) Plaintiff further 
contends that the lease also required Artstock to fully 
indemnify and defend the Tunas from and against all 
“claims loss of rents and/or damages, liens, judgment, 
penalties, attorneys’ and consultants’ fees, expenses, 
and/or liabilities arising out of, involving, or in 
connection with, the use and/or occupancy of the 
premises.” (Mot. at 1.)
 
*2 On May 25, 2016, the parties to the Underlying 
Lawsuit came to a global settlement agreement for 
$4,000,000 (hereinafter, “Settlement Agreement”). (Mot. 
at 3; Opp’n at 3-4.) The actual contributions to the 
settlement were as follows: $1,000,000 by MBIC; 
$2,000,000 by Defendant; and $1,000,000 by Plaintiff. 
(Mot. at 3.) Plaintiff alleges that included in the 
settlement was an equitable subrogation clause in which 
Defendant agreed to be named as a party in place of 
Artstock for any claims that Plaintiff or the Tunas have 
against Artstock. (Id.)
 
Plaintiff asserts that because its policy covering Mr. Tuna 
was in excess of all other valid and collectible insurance 
available to the insured and Mr. Tuna was indemnified by 
Artstock, the contributions to the settlement should have 
been paid as follows: $1,000,000 by MBIC and 
$3,000,000 by Defendant. (Mot. at 2-3.) Additionally, 
Plaintiff contends that Hanover “voluntarily” paid 
$30,000 to the Tunas’ personal counsel. (Id.) Plaintiff 
thus seeks to recover $1,000,000 from Defendant.
 
Defendant, on the other hand, contends that its policy was 
an excess policy, and the Tunas were not entitled to any 
coverage under Defendant’s umbrella policy. (Opp’n at 
10-12.)2 Further, Defendant argues the Tunas were not 
entitled to indemnification under the lease agreement 
because they were grossly negligent in the maintenance of 
the gate, and Artstock had no indemnification obligation 
in the event of the Tunas’ gross negligence. (Id.) Thus, 
Defendant asserts it was correct to contribute $2,000,000 
to the settlement because that was what was owed after 
MBIC paid its $1,000,000 limit and Plaintiff paid its 
$1,000,000 limit. (Id.) Further, Defendant seeks to 
recover the $30,000 in attorneys’ fees that it paid to the 
Tunas’ personal lawyer, which Defendant asserts that 
Plaintiff was obligated to pay in defense of its insureds 
and Defendant advanced in order for the settlement to 

proceed. (Counterclaim ¶¶ 13-18.)
 

B. PROCEDURAL BACKGROUND

Plaintiff filed its original complaint against Defendant on 
September 8, 2016. (Dkt. No. 1.) The Parties agreed that 
Plaintiff would not file proof of service in order to give 
the Parties time to negotiate in an effort to eliminate the 
need for pleading motions. (Dkt. No. 13.) Upon 
completion of negotiations and prior to the filing of a 
responsive pleading, Plaintiff filed its First Amended 
Complaint on December 14, 2016. (FAC.) The FAC 
brings four causes of action: (1) declaratory relief; (2) 
equitable subrogation; (3) equitable indemnity; and, (4) 
contractual indemnity. (FAC.)
 
On January 16, 2017, Defendant filed a cross-complaint 
and answered the FAC, denying all claims and asserting a 
number of affirmative defenses. (Dkt. Nos. 16-17.) 
Defendant’s counter-claim also brings four causes of 
action: (1) equitable indemnity; (2) equitable estoppel; (3) 
equitable subrogation; and, (4) unjust enrichment. (Dkt. 
No. 17.) Plaintiff answered Defendant’s cross-complaint, 
denying all claims, on February 13, 2017. (Dkt. No. 23.) 
The Court held a scheduling conference and issued a Trial 
Order and a referral to ADR Procedure on April 24, 2017. 
(Dkt. Nos. 25-27.)
 
Since then, the Parties have attempted to mediate this 
case, but have been unsuccessful. (Mot. at 3.) The Parties 
participated in a full day mediation before JAMS 
mediator Bruce Friedman on July 21, 2017. (Mot. at 4; 
Opp’n at 22.) Three days later, on July 24, 2017, Plaintiff 
filed the instant Motion for Leave to file a Second 
Amended Complaint. (Dkt. No. 28.) On August 7, 2017, 
Defendant timely opposed the Motion and filed an 
associated Request for Judicial Notice and Evidentiary 
Objections. (Dkt. Nos. 29-31.) Plaintiff then timely 
replied and responded to Defendant’s Evidentiary 
Objections on August 14, 2017. (Dkt. Nos. 32-33.)
 

III. LEGAL STANDARD

A. Leave to Amend a Pleading Under Rule 15(a)
*3 Federal Rule of Civil Procedure 15 governs 
amendments to pleadings. The rule encourages courts to 
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“freely give leave [to amend] when justice so requires.” 
Fed. R. Civ. P. 15(a)(2). In Foman v. Davis, the Supreme 
Court explained that Rule 15’s objective is to give a 
plaintiff “an opportunity to test his claim on the merits.” 
371 U.S. 178, 182 (1962). As a result, the Supreme Court 
held that district courts should consider the following 
factors in deciding whether to grant leave to amend: (1) 
undue delay; (2) evidence of the movant’s bad faith or 
dilatory motive; (3) repeated failures to cure deficiencies 
by previous amendments; (4) undue prejudice to the 
opposing party; and (5) futility of amendment. Id. District 
courts need not give all of these factors equal weight. 
Eminence Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 
1052 (9th Cir. 2003). Prejudice to the opposing party is 
the touchstone of any Rule 15 inquiry and carries the 
greatest weight. Id. (citing and quoting Lone Star Ladies 
Inv. Club v. Schlotzsky’s, Inc., 238 F.3d. 363, 368 (5th 
Cir. 2001). The party opposing amendment bears the 
burden of demonstrating prejudice. DCD Programs, Ltd. 
v. Leighton, 833 F.2d 183, 187 (9th Cir. 1987).
 
“Absent prejudice, or a strong showing of any of the 
remaining Foman factors, there exists a presumption 
under Rule 15(a) in favor of granting leave to amend.” 
Eminence Capital, 316 F.3d at 1052 (internal citation 
omitted). All inferences should be in favor of granting the 
motion. Griggs v. Pace Am. Grp., Inc., 170 F.3d 877, 880 
(9th Cir. 1999) (citing DCD Programs, Ltd., 833 F.2d at 
186). Courts retain discretion to deny leave for 
amendments, but any denial must include a specific 
finding of prejudice, bad faith, or futility of amendment. 
DCD Programs, Ltd., 833 F.2d at 186–87.
 

B. Modifying the Scheduling Order Under Rule 
16(b)

Once the district court enters a pre-trial scheduling order 
under Federal Rule of Civil Procedure 16, that rule’s 
standard controls motions for leave to amend. Johnson v. 
Mammoth Recreations, Inc., 975 F.2d 604, 607–08 (9th 
Cir. 1992). Rule 16(b)(4) provides that a scheduling order 
may be modified “only for good cause and with the 
judge’s consent.” Fed. R. Civ. P. 16(b)(4). A court 
determines good cause by evaluating the diligence of the 
party seeking the amendment. Johnson, 975 F.2d at 609. 
“Although the existence or degree of prejudice to the 
party opposing the modification might supply additional 
reasons to deny a motion, the focus of the inquiry is upon 
the moving party’s reasons for seeking modification. If 
that party was not diligent, the inquiry should end.” Id. 
(internal citations omitted).
 

IV. DISCUSSION
In the instant Motion, Plaintiff seeks leave to amend the 
FAC in order to withdraw two causes of action, for 
declaratory relief and equitable indemnification, and add a 
claim for breach of the implied covenant of good faith and 
fair dealing. (Mot. at 1.) The new implied covenant claim 
arises out Defendant’s post-settlement conduct, namely 
that its continued refusal to pay the $1,000,000 Plaintiff 
alleges is owed amounts to bad faith. (Mot. Ex. A.) 
Plaintiff also seeks to add attorneys’ fees associated with 
this Action to its damages demand and revise the factual 
allegations, with the effect, in part, of removing its 
contention that the Tunas were covered under 
Defendant’s umbrella policy. (Mot. Exs. A, B; Opp’n at 
5.)
 
Defendant opposes the Motion on multiple grounds. 
Defendant first argues that the Court should strike or deny 
the Motion because Plaintiff failed to comply with Local 
Rule 7-3. (Opp’n at 1.) Second, Defendant contends that 
the Motion should be denied on the merits because: (1) 
leave to file a SAC would unduly prejudice Defendant; 
(2) Plaintiff unduly delayed in filing the Motion; (3) 
Plaintiff acts in bad faith; and (4) Plaintiff’s amendment is 
futile. (Opp’n at 2-3.) In addition to striking the Motion, 
Defendant requests that the Court issue monetary 
sanctions against Plaintiff for its non-compliance with 
Local Rule 7-3 and pursuant to 28 U.S.C. Section 1927. 
(Opp’n at 23-25.) Finally, Defendant entreats that if the 
Court grants Plaintiff’s Motion, the Court modify the 
Scheduling Order to extend all deadlines at least an 
additional ninety days. (Opp’n at 25.) Each of these 
arguments and requests are addressed in turn below.
 

A. Plaintiff’s Compliance with Local Rule 7-3
*4 In the Opposition, Defendant argues Plaintiff failed to 
comply with Local Rule 7-3, and consequently Plaintiff’s 
Motion should be struck and Plaintiff’s counsel 
sanctioned.3 (Opp’n at 1-2, 19-20.) A court’s local rules 
have the force and effect of law, so long as they are not 
inconsistent with statute or the Federal Rules. See 
Atchison, Topeka & Santa Fe R.R. v. Hercules Inc., 146 
F.3d 1071, 1074 (9th Cir. 1998). A court should not 
depart from the local rules unless the effect on the 
substantial rights of the parties would be “so slight and 
unimportant that the sensible treatment is to overlook 
[it].” Prof’l Programs Grp. v. Dep’t of Commerce, 29 
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F.3d 1349, 1353 (9th Cir. 1994) (internal quotation marks 
omitted). However, “Local Rules are promulgated by 
District Courts primarily to promote the efficiency of the 
Court, and... the Court has a large measure of discretion in 
interpreting and applying them.” Lance, Inc. v. Dewco 
Servs., Inc., 422 F.2d 778, 784 (9th Cir. 1970).
 
Central District of California Local Rule 7-3 requires that 
“counsel contemplating the filing of any motion shall first 
contact opposing counsel to discuss thoroughly, 
preferably in person, the substance of the contemplated 
motion and any potential resolution.” C.D. Cal. L.R. 7-3. 
Furthermore, this “conference shall take place at least 
seven (7) days prior to the filing of the motion.” Id. If a 
movant violates Local Rule 7-3, a district court has 
discretion to refuse to consider a motion. Kingdom of 
Sweden v. Melius, CV 14-04492 RSWL(Ex), 2015 WL 
7574463, at *3 (C.D. Cal. 2015, Nov. 25, 2015) (citing 
Reed v. Sandstone Properties, L.P., No. CV 12-05021 
MMM (VBKx), 2013 WL 1344912, at *6 (C.D. Cal. Apr. 
2, 2013) ).
 
Plaintiff filed this motion on July 24, 2017. Accordingly, 
Local Rule 7-3 required Plaintiff’s counsel to confer with 
Defendant’s counsel by July 17, 2017.4 Plaintiff’s Motion 
states that the Parties’ respective counsel met and 
conferred regarding Plaintiff’s proposed amendment on 
July 21, 2017, following the Parties’ unsuccessful 
mediation. (Mot. at 4; Dkt. No. 28-2 (hereinafter, 
“Tittmann Decl.”) ¶ 6.) The Parties then exchanged 
emails on July 23-24, 2017, in which Plaintiff sent 
Defendant a draft of the SAC and requested Defendant 
either: (1) stipulate to the amended complaint; (2) 
stipulate to a continuation of the deadline to file amended 
pleadings pending further meet and confer efforts; or, (3) 
continue to meet and confer during the pendency of the 
Motion. (Tittman Decl. ¶¶ 6-7; Mot. Ex. C.)5 Defendant 
responded by denying that the meet and confer took place 
as well as advancing a similar argument to Defendant’s 
position in the Opposition discussed here. (Mot. Ex. C.)
 
*5 Defendant’s counsel stridently denies that a meet and 
confer on July 21, 2017 took place regarding the added 
implied covenant cause of action and the added damages 
claim for attorneys’ fees. (Opp’n at 20-21; Dkt. No. 29-1 
(hereinafter, “Herman Decl.”) ¶ 7.) Further, Defendant 
contends that Plaintiff has failed to engage in a 
substantive exchange on the topic of the Motion prior to 
filing. (Id.) Finally, Defendant argues that Plaintiff has 
not “substantively” responded to Defendant’s July 25, 
2017 letter, which indicates Plaintiff is insincere in its 
offer to meet and confer. (Opp’n at 19-20; Herman Decl. 
¶ 11.) Defendant’s July 25 letter demanded that Plaintiff 
withdraw its Motion and articulated Defendant’s position 

regarding Plaintiff’s additional cause of action. (Opp’n 
Ex. B.)
 
Defendant also seeks to exclude Plaintiff’s statements 
regarding any conversations that took place between the 
Parties on July 21, 2017, as well as Plaintiff’s submission 
of evidence supporting these conversations, on the 
grounds that they fall under the mediation privilege 
pursuant to California Evidence Code Sections 
1115-1128. (Dkt. No. 30 (hereinafter, “Evid. 
Objections”); Opp’n at 21.)6 Defendant contends that the 
only conversations that occurred between Plaintiff and 
Defendant on July 21, 2017 were in the presence of the 
mediator and in the course of mediation. (Evid. 
Objections at 2; Herman Decl. ¶ 5.) Defendant thus 
asserts that it is inappropriate for this Court to consider 
any communication between the Parties on that day, and 
Plaintiff mischaracterizes the conversation between the 
Parties as a meet and confer. (Opp’n at 1-2, 19-21.)
 
In Plaintiff’s Reply and Response to Defendant’s 
Evidentiary Objections, Plaintiff asserts that the 
mediation privilege does not apply because the Parties’ 
conversation regarding the SAC occurred after the 
completion of the mediation and the only purpose of the 
discussion was to meet and confer, not communicate 
regarding the mediation. (Reply at 6-7; Dkt. No. 33 
(hereinafter, “Evid. Response”) at 1-2.)
 
The Court takes seriously the protections encompassed in 
the mediation privilege. However, given the conflicting 
accounts of when the alleged meet and confer took place, 
as well as the context in which the discussion of the SAC 
arose on July 21, 2017, the Court is unable to determine 
whether the mediation privilege in fact applies here. The 
Court need not resolve this dispute in order to proceed 
with its decision on whether or not to consider Plaintiff’s 
Motion. Further, even without considering the portions of 
Mr. Tittmann’s declaration to which Defendant objects, it 
is clear to the Court that: (1) Plaintiff contacted Defendant 
regarding its intent to file this Motion and providing 
Defendant with a copy of the proposed SAC prior to 
filing; (2) this contact fell significantly short of the 
minimum seven day requirement; (3) Plaintiff requested 
that Defendant agree to a continuance of the deadline for 
this Motion in order to meet and confer; and, (4) 
Defendant declined Plaintiff’s offer.
 
*6 Based on this record, the Court finds Plaintiff failed to 
substantially comply with Local Rule 7-3’s requirements. 
The Court could, in its discretion, refuse to consider 
Plaintiff’s motion for this reason. See Singer v. Live 
Nation Worldwide, Inc., SACV 11-0427 DOC, 2012 WL 
123146, at *2 (C.D. Cal. Jan. 13, 2012) (denying 
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defendant’s motion for summary judgment for failure to 
comply with Local Rule 7-3). Nevertheless, the Court 
exercises its discretion to consider Plaintiff’s Motion on 
the merits because Defendant has suffered no prejudice as 
a result of Plaintiff’s counsel’s conduct, as discussed 
below. See Reed v. Sandstone Properties, L.P., CV 
12-05021 MMM VBKX, 2013 WL 1344912, at *6 (C.D. 
Cal. Apr. 2, 2013) (electing to consider plaintiff’s motion 
because defendant suffered no real prejudice). Further, the 
Court notes that this is Plaintiff’s first violation of the 
Local Rules or any other procedural rule. But the Court 
notes the seriousness of this violation and admonishes 
Plaintiff to comply with all Local Rules as this matter 
proceeds. Failure to do so may result in sanctions or 
refusal by the Court to consider noncompliant pleadings.
 

B. The Foman Factors Favor Granting Plaintiff 
Leave to Amend

The Court next considers the Foman factors. There is no 
dispute that Plaintiff has not previously failed to cure 
deficiencies through former amendments. (Mot. at 6.) The 
prior first amendment was filed as a matter of right under 
Rule 15, and there have been neither previous motions to 
amend nor motions to dismiss. (Id.) This factor thus 
weighs in favor of granting amendment. Defendant argues 
that the other four factors weigh against leave for 
amendment. The Court addresses each of the remaining 
factors in turn.
 

1. Plaintiff’s Proposed Amendment Is Not Futile

“A motion for leave to amend may be denied if it appears 
to be futile or legally insufficient.” Miller v. 
Rykoff-Sexton, Inc., 845 F.2d 209, 214 (9th Cir. 1988). 
“Leave to amend need not be given if a complaint, as 
amended, is subject to dismissal.” Moore v. Kayport 
Package Exp., Inc., 885 F.2d 531, 538 (9th Cir. 1989). 
Thus, the “proper test to be applied when determining the 
legal sufficiency of a proposed amendment is identical to 
the one used when considering the sufficiency of a 
pleading challenged under Rule 12(b)(6).” Miller, 845 
F.2d at 214. Under the current motion to dismiss standard, 
“a complaint must contain sufficient factual matter, 
accepted as true, to ‘state a claim to relief that is plausible 
on its face.’ ” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) 
(quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 554, 
570 (2007) ); see also Fulton v. Advantage Sales & 
Marketing, LLC, No. 11-CV-01050-MO, 2012 WL 

5182805, at *2 (D. Or. Oct. 18, 2012) (finding that the 
standard for futility is the same as the modern 
Iqbal-Twombly standard for a motion to dismiss). On the 
other hand, courts have granted leave to amend where a 
claim’s survival on a motion to dismiss was uncertain 
because the sufficiency of a complaint may be more 
comprehensively briefed under a Rule 12(b)(6) motion. 
Portney v. CIBA Vision Corp., NO. 07-CV-854-AG 
(MLGx), 2008 WL 11340330 (C.D. Cal. May 15, 2008); 
Saes Getters S.P.A. v. Aeronex, Inc., 219 F. Supp. 2d 
1081, 1086 (S.D. Cal. 2002).
 
Defendant argues that Plaintiff’s amendment is futile 
because: (1) the Settlement Agreement of the underlying 
lawsuit precludes Plaintiff from bringing the implied 
covenant cause of action and attorneys’ fees claim; and, 
(2) Plaintiff may only subrogate to the Tunas’ rights 
under the contract, not Artstock’s rights. (Opp’n at 3-5, 
15-17).7 Plaintiff counters that its amendment is not futile 
because: (1) the Settlement Agreement does not bar the 
Plaintiff’s action since the limiting language regarding 
future actions applies to legal theories, not remedies; (2) 
the Settlement Agreement does not bar a post-settlement 
claim of bad faith; and, (3) Plaintiff may properly stand in 
Artstock’s shoes to bring a bad faith claim since Plaintiff 
paid $1,000,000 on Artstock’s behalf to satisfy the 
settlement. (Reply at 2-5.)
 
*7 The Court finds that Plaintiff’s amendment is not 
futile. In order to find that the amendment is futile as 
Defendant advocates, the Court would have to wade into 
the merits of the underlying claim, interpret provisions of 
the Settlement Agreement, and conduct analysis that 
would, at best, be appropriate on a motion for summary 
judgment, not on a motion for leave to amend.8 At this 
stage, as in a motion to dismiss, the Court is confined to 
the four corners of the proposed complaint and determines 
only whether, taking Plaintiff’s factual allegations as true, 
Plaintiff has adequately stated a cause of action. See 
Dorset, 2010 WL 11509321, at *5 (“The Court is not 
required [on a motion for leave to amend the complaint] 
to engage in a detailed fact-finding analysis, or to 
examine documents other than the pleadings.”). The 
Court is satisfied that Plaintiff has sufficiently proposed 
factual allegations in its Motion and SAC to state a claim 
for a breach of the implied covenant of good faith and fair 
dealing, particularly in light of Rule 15(a)’s liberal 
amendment policy. The remaining proposed amendments 
are similarly not futile because the remedies are feasible 
given the substantive allegations, and the factual changes 
clarify Plaintiff’s legal theories. For the foregoing 
reasons, the futility factor weighs in favor of granting 
Plaintiff’s leave to amend.
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2. Undue Delay

The Court may consider whether Plaintiff unduly delayed 
in filing the motion for leave to amend. Jackson v. Bank 
of Hawaii, 902 F.2d 1385, 1388 (9th Cir. 1990) (citing 
Parker v. Joe Lujan Enters., Inc., 848 F.2d 118, 121 (9th 
Cir.1988) ). Defendant argues that Plaintiff’s Motion is 
untimely because Defendant claims that Plaintiff knew of 
the facts leading to amendment at the time this Action 
was initially filed, but Plaintiff did not amend until the 
deadline for filing an amendment. (Opp’n at 17-18.)
 
Defendant’s argument is unpersuasive. First, Plaintiff’s 
Motion is timely filed under the Court’s Scheduling 
Order. (Dkt. No. 27 at 16.) The fact that the Plaintiff filed 
on the last day for such amendment does not make the 
Motion untimely; parties, including both Parties in this 
case, regularly file motions of the day of the deadline. To 
hold that such filings are untimely would defeat the 
meaning of a deadline.
 
Additionally, Plaintiff avers that Defendant’s discovery 
responses produced three weeks prior to the filing of this 
Motion resulted in Plaintiff’s recognition of additional 
claims and this request for amendment. (Mot. at 5.) 
Although Defendant now argues that all facts were known 
to Plaintiff at the outset of litigation, Defendant has 
previously informed the Court that extensive discovery 
was necessary given the differences in the issues between 
the present litigation and the Underlying Lawsuit, as well 
as the Ms. Quinto and the Tunas’ strategic aversion to 
“aggressive discovery.”. (Dkt. No. 24 at 6.) Plaintiff’s 
assertion is consistent with Defendant’s earlier position 
regarding discovery. Moreover, without a showing of 
some other basis for denying leave to amend, such as 
undue prejudice or bad faith, “courts have generally 
granted leave to litigants even though they should have 
anticipated ‘the facts and theories raised by the 
amendment’ at an earlier stage in the litigation, and 
cannot otherwise justify their delay in seeking leave to 
amend.” Dep’t of Fair Emp’t & Hous. V. Law Sch. 
Admission Council, Inc., No. C-12-1830 EMC, 2013 WL 
485830, at *4 (N.D. Cal. Feb. 6, 2013) (quoting Jackson, 
902 F.2d at 1388); see also Roberts v. Ariz. Bd. of 
Regents, 661 F.2d 796, 798 (9th Cir. 1981) (“Ordinarily, 
leave to amend pleadings should be granted regardless of 
the length of time of delay by the moving party absent a 
showing of bad faith by the moving party or prejudice to 
the opposing party.”).
 
*8 Finally, the parties are in the early stages of discovery 
and in this litigation, which is further indicative that 

Plaintiff did not unduly delay in requesting leave for 
amendment. The Court therefore weighs this factor in 
favor of granting Plaintiff leave to amend.
 

3. Prejudice to Defendants

Prejudice carries the greatest weight of the Foman factors. 
Eminence Capital, 316 F.3d at 1052 (“Prejudice is the 
‘touchstone of the inquiry under rule 15(a).’ ”) (citations 
omitted). Undue prejudice exists where the proposed 
claims “would have greatly altered the nature of the 
litigation and would have required defendants to have 
undertaken, at a late hour, an entirely new course of 
defense.” Morongo Band of Mission Indians v. Rose, 893 
F.2d 1074, 1079 (9th Cir. 1990).
 
Defendant argues that allowing Plaintiff to amend its 
complaint would prejudice Defendant because the added 
claim presents a new legal theory requiring a different 
factual focus. (Opp’n at 14.) Defendant argues that the 
additional claim would add to the scope of discovery and 
deprive Defendant of sufficient time to complete 
discovery. (Id.) Defendant simultaneously argues that the 
fact that there are “no new facts justifying the proposed 
amendment” is indicative of Plaintiff’s purposeful delay 
in filing this Motion. (Id. at 13-15.) Finally, Defendant 
seeks to cast Plaintiff’s leave for amendment as a request 
arising in a late stage of litigation. (Id.)
 
The Court is not persuaded by Defendant’s argument. 
First, Plaintiff is not seeking to amend its Complaint at a 
late stage. None of the authority cited by Defendant 
supports a different conclusion.9 Plaintiff timely filed its 
Motion and discovery is in the early stages; discovery is 
not cut off until December 11, 2017. Further, as this Court 
has previously recognized, if the very addition of claims 
were prejudicial, no party could seek leave to amend its 
complaint to add new causes of action—the additional 
claims would certainly always require additional time and 
expense to the detriment of the party opposing 
amendment. See AIG Prop. Cas. Co. v. Cosby, No. 
15-CV-04842-BRO (RAOx), 2016 WL 6662730, at *6 
(C.D. Cal. Jan. 8, 2016) (citing Trans Video Elecs., Ltd. v. 
Sony Elecs., Inc., 278 F.R.D. 505, 509 n.2 (N.D. Cal. 
2011) ).
 
Defendant’s claim that discovery is broadened to the point 
of prejudice is unconvincing. The new breach of the 
implied covenant of good faith cause of action and 
request for attorneys’ fees arise from allegations in the 
FAC. As Defendant explicitly recognizes, most of the 
facts supporting Plaintiff’s additional claims are already 
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alleged. Moreover, Plaintiff eliminates two causes of 
action in its proposed SAC and refines its factual 
allegations. Thus, while Plaintiff expands the scope of 
possible legal theories and discovery on one hand, it 
narrows it in others.
 
*9 For the foregoing reasons, the Court finds that 
Defendant fails to meet his burden of demonstrating 
prejudice. This Foman factor weighs heavily in favor of 
granting leave to amend. See DCD Programs, 833 F.2d at 
187.
 

4. Bad faith

“[C]ourts have understood [‘bad faith’] to mean such 
tactics as, for example, seeking to add a defendant merely 
to destroy diversity jurisdiction.” Saes Getters S.P.A., 219 
F. Supp. 2d at 805. Defendant stridently argues that such 
tactics are present here. (Opp’n at 18-23.) Defendant 
asserts that Plaintiff brings this Motion “in an effort to 
‘raise the stakes,’ ” “make this case more expensive,” 
“multiply litigation based on no new information,” and 
“create extra work in order to coerce capitulation.” 
(Opp’n at 18-19.) Defendant further asserts that Plaintiff’s 
failure to comply with Local Rule 7-3 and alleged breach 
of the mediation privilege, discussed above, is evidence of 
bad faith. (Id.)
 
The Ninth Circuit has explained that “amendment should 
be permitted unless it will not save the complaint or the 
plaintiff merely is seeking to prolong the litigation by 
adding new but baseless legal theories.” Griggs v. Pace 
Am. Grp., Inc., 170 F.3d 877, 881 (9th Cir. 1999). That is 
not the case here. Plaintiff’s reasons for alleging a breach 
of implied covenant claim and seeking to recover 
attorneys’ fees may be strategic, but the Court does not 
find evidence of Plaintiff’s bad faith or trickery. As 
previously mentioned, this case is in its early stages. 
Plaintiff does not merely seek to prolong the litigation; 
and, as discussed above, Plaintiff’s amendments would 
not be futile.
 
The Court addressed Plaintiff’s non-compliance with 
Local Rule 7-3 and the Court’s inability to assess whether 
the mediation privilege was, in fact, breached above. (See 
discussion infra Section IV.A.) Although Plaintiff did not 
substantially comply with Local Rule 7-3, Plaintiff did 
take steps to meet and confer with Defendant prior to 
filing and to reach a stipulation that would have allowed 
the parties to meet and confer longer. These steps are 
sufficient to demonstrate to the Court, along with the 

factors discussed above, that Plaintiff did not act in bad 
faith. Further, as the Court previously noted, it is not clear 
to the Court that Plaintiff in fact violated the mediator’s 
privilege. Even if the Plaintiff did so violate, there is no 
evidence that the violation was willful and in bad faith.10

 
*10 Because all of the applicable Foman factors weigh in 
favor of granting Plaintiff leave to amend, the Court 
GRANTS Plaintiff’s Motion for Leave to File its Second 
Amended Complaint.
 

C. Defendant Has Not Demonstrated Good Cause to 
Modify the Scheduling Order

Defendant requests in the alternative that the Court 
extends the trial date and all pre-trial deadlines by a 
minimum of ninety days. (Opp’n at 25.) In support of this 
request, Defendant simply refers the Court to its 
Opposition, particularly the section on prejudice and 
futility. The Court does not find good cause in these 
sections for a modification to the scheduling order. As the 
Court discussed above, the Court does not find that 
Defendant will suffer prejudice as result of this 
amendment. (See discussion infra Section IV.B(3).) 
Moreover, as the Court previously recognized, the 
amendments in this Action derive largely from the same 
facts previously alleged in the FAC. There is also more 
than three months of the discovery period remaining. 
Finally, Defendant has not articulated how despite its 
diligence, it requires a scheduling modification in order to 
be able to meet the deadlines. The Court therefore 
DENIES Defendant’s request to modify the Scheduling 
Order.
 

V. CONCLUSION
For the foregoing reasons, the Court GRANTS Plaintiff’s 
Motion for Leave to file its Second Amended Complaint, 
and DENIES Defendant’s request to modify the 
Scheduling Order.
 
IT IS SO ORDERED.
 

All Citations

Not Reported in Fed. Supp., 2017 WL 10434402
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Footnotes

1 Defendant asserts that the gate was 700 pounds. (Opp’n at 6.)

2 The proposed second amended Complaint removes coverage under the umbrella policy as grounds for Defendant’s obligation to 
contribute the disputed $1,000,000. Instead, it focuses on Defendant’s obligation as a result of the indemnity provision in the lease 
contract.

3 Defendant’s request for sanctions is addressed in Section IV.B(4).

4 Plaintiff repeatedly and strenuously asserts that the Local Rules require a meet and confer five days before the filing of a motion. 
(Dkt. No. 32 (hereinafter, “Reply”) at 1, 6.) This is plainly wrong; Local Rule 7-3 clearly requires that parties meet and confer at 
least seven days prior to the filing of a motion. C.D. Cal. L.R. 7-3. The Court admonishes Plaintiff to both read and comply with all 
Local Rules.

5 In the July 23, 2017 email, Plaintiff’s counsel also wrote that he would “stipulate that Hanover does not need to answer and the 
prior answer is deemed a sufficient response to this complaint, and any claims are deemed denied to the extent unclear.” (Mot. Ex. 
C.) Defendant characterizes this statement as Plaintiff seeking to “deprive[ ] [Defendant] of the right to file responsive pleadings” 
and an example of Plaintiff’s “disingenuous game playing which completely undermine[s] Rule 7-3.” (Opp’n at 20-21.) The Court 
does not read Plaintiff’s statement as Plaintiff demanding Defendant’s stipulation as a pre-requisite to a meet and confer; rather, it 
appears to the Court that the Plaintiff attempting to streamline the pleadings process and eliminate the need for pleadings motions 
by offering to so stipulate if Defendant desired. This interpretation is bolstered by the fact that the Parties previously engaged in 
negotiations that led to the Plaintiff’s filing of the First Amended Complaint without subsequent pleadings practice. (See Dkt. No. 
13.)

6 Defendant’s Evidentiary Objections to the Motion includes arguments that expand beyond those necessary for the objections, 
including arguments and citations to case law regarding the enforcement of Local Rule 7-3 that do not appear in Defendant’s 
Memorandum of Points and Authorities in Opposition to Plaintiff’s Motion. (Evid. Objections at 1.) All such arguments and 
citations should have been advanced in Defendant’s Memorandum of Points and Authorities in Opposition, not shoehorned into 
supplementary filings. It appears to the Court that Defendant sought to exceed the twenty-five page limit set forth in the Court’s 
Standing Order, as highlighted by the Opposition’s Table of Contents’ reference to pages twenty-seven and twenty-eight for the 
Local Rule 7-3 case law cited in the Evidentiary Objections. (Opp’n at iii-iv; See Dkt. No. 8 ¶ 5(c).) The Court admonishes 
Defendant to abide by the page limits in the Court’s Standing Order. Failure to abide by the limits in the future may result in the 
Court striking or disregarding excess pages.

7 In support of these arguments, Defendant requests that the Court take Judicial Notice of an order denying the defendant’s motion 
for summary judgment in the Underlying Lawsuit. (Dkt. No. 31.) Defendant is not clear on the reason for its request of judicial 
notice, but it appears to be for the state court’s legal conclusions in that action regarding the Tunas ability to transfer liability to 
Artstock. Under Federal Rule of Evidence 201(b), a judicially noticed fact must be one that is “not subject to reasonable dispute 
because it: (1) is generally known within the trial court’s territorial jurisdiction; or (2) can be accurately and readily determined 
from sources whose accuracy cannot reasonably be questioned.” Fed. R. Evid. 201(b). “Court orders and filings are proper subjects 
of judicial notice.” Vasserman v. Henry Mayo Newhall Mem’l Hosp., 65 F. Supp. 3d 932, 942–43 (C.D. Cal. 2014). The Court 
therefore GRANTS Defendant’s Request for Judicial Notice of this order (“RJN 1”). However, the factual findings of the state 
court are not undisputed facts. See Taylor v. Charter Med. Corp. 162 F.3d 827, 830 (5th Cir. 1998) (“[W]ere it permissible for a 
court to take judicial notice of a fact merely because it had been found to be true in some other action, the doctrine of collateral 
estoppel would be superfluous.”). Thus, while the Court takes judicial notice of the fact the pleadings were filed, but not the truth 
of the statement contained in them. Further, the Court notes that the legal findings in the Underlying Lawsuit are not binding on 
this Court or in this Action, and doubts their persuasive impact where, as here, those findings simply indicate unresolved, open 
questions based on factual allegations.
Defendant also requests judicial notice of the original complaint and FAC in this action. (Dkt No. 31) However, Defendant never 
references its request for judicial notice for these pleadings in its Opposition, nor does Defendant in fact provide a copy of the 
documents. Thus, although “[i]t is well established that a court can take judicial notice of its own files and records under Rule 201 
of the Federal Rules of Evidence,” the Court DENIES Defendant’s request as to those documents since the request is untethered to 
Defendant’s Opposition. Gerritsen v. Warner Bros. Entm’t Inc., 112 F. Supp. 3d 1011, 1034 (C.D. Cal. 2015). Further, the Court 
advises Defendant “for future reference that [it] need not seek judicial notice of documents filed in the same case. An accurate 
citation will suffice.” Id. (internal quotation marks omitted).

8 Defendant recognizes that its argument requires the Court to evaluate their argument for futility on a motion of summary judgment 
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standard. (Opp’n at 15.) Defendant cites California v. Neville Chem to suggest that this standard is appropriate: “futility ‘includes 
the inevitability of a claim’s defeat on summary judgment.’ ” (Opp’n at 15 (citing California v. Neville Chem. Co., 358 F.3d 661, 
673 (9th Cir. 2004).) However, this uncommon articulation of the futility standard has previously and properly been rejected as 
dicta. Dorsett v. Sandoz, Inc., No. 06-CV-7821-AHM-AJW, 2010 WL 11509321, at *5 n. 6 (C.D. Cal. Dec. 23, 2010). Moreover, 
in Neville, the defendant sought to amend its cross-complaint after the court’s ruling on summary judgment motions in an unusual 
statutory interpretation case; a level of motion practice far beyond that undergone here. Neville, 358 F.3d at 665. Additionally, 
defendant’s proposed amendment was to assert claims for due process and equal protection violations under the California 
Constitution. Id. at 673-74. These claims simply do not have the same kind of well-defined elements that a plaintiff must 
satisfactorily plead to survive a motion to dismiss for most other actions, such as breach of contract or tort. The court thus looked 
to see whether the plaintiff alleged any material factual allegations that could constitute a constitutional violation, and the court 
determined it did not. Id. The unique procedural posture and claim alleged thus makes Neville inapposite here, even if the futility 
standard articulated was not dicta.

9 The cases Defendant cites to support its argument present far more extreme situations giving rise to prejudice than the facts 
presented here. For instance, in Ascon Properties, Inc. v. Mobil Oil Co., 886 F.2d 1149, 1161 (9th Cir. 1989), the court found leave 
to amend would be prejudicial after the plaintiff sought to amend its complaint for a third time after the two prior complaints had 
been dismissed on motions to dismiss over a two-plus year period. Likewise, in Acri v. Int’l Ass’n of Machinists & Aerospace 
Workers, 781 F.2d 1393, 1395 (9th Cir. 1986), the court found leave to amend would be prejudicial after the case had been 
ongoing for two years, and the plaintiff sought to amend its complaint between oral argument on a motion for summary judgment 
and the court’s order granting the motion. The facts in these cases are not comparable to the facts presented here.

10 For the same reasons, the Court DENIES Defendant’s request for sanctions against Plaintiff. In addition to striking the Motion, 
Defendant requests monetary sanctions in the sum of $12,500 in attorneys’ fees for costs associated with this Motion; these 
sanctions are based on Plaintiff’s violation of Local Rule 7-3 under 28 U.S.C. Section 1927 and Local Rule 83-7. (Opp’n at 23-25; 
Herman Decl. ¶ 22.) Under 28 U.S.C. Section 1927, a court may require an attorney “who so multiples the proceedings in any case 
unreasonably and vexatiously” to personally pay the resulting costs and attorneys’ fees. “Sanctions pursuant to Section 1927 must 
be supported by a finding of subjective bad faith.” New Alaska Dev. Corp. v. Guetschow, 869 F.2d 1298, 1306 (9th Cir. 1989). The 
Court does not find that Plaintiff acted in bad faith, and thus sanction pursuant to Section 1927 are inappropriate.
Similarly, Local Rule 83-7 empowers the Court to issue monetary sanctions for a violation of the Local Rules upon a finding that 
the offending party’s conduct “was willful, grossly negligent, or reckless.” C.D. Cal. L.R. 83-7(a). The Court may also award costs 
and attorneys’ fees to opposing counsel upon a finding that the offending party acted in bad faith. C.D. Cal. L.R. 83-7(b). Sanctions 
are awarded in rare and exceptional circumstances. Primus Automotive Financial Services, Inc. v. Batarse, 115 F.3d 644, 649-50 
(9th Cir. 1997). While the Court requires strict compliance with the Local Rules, Plaintiff’s first and only breach, where Defendant 
suffered no prejudice, does not meet the high threshold required for the imposition of sanctions.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Proceedings: [In Chambers] ORDER GRANTING 
PLAINTIFF’S MOTION FOR LEAVE TO FILE 
FIRST AMENDED COMPLAINT AND DENYING 
AS MOOT DEFENDANT’S MOTION FOR 
SUMMARY JUDGMENT

The Honorable ANDRÉ BIROTTE JR., United States 
District Judge

*1 Pending before the Court is Plaintiff’s Motion for 
Leave to File a First Amended Complaint (ECF 42) and 
Defendant’s Motion for Summary Judgment (ECF 43). 
The Court has determined that this matter can be decided 
without oral arguments and accordingly VACATES the 
October 23, 2020 hearing. Having reviewed all the papers 
submitted pertaining to these Motions, the Court 
GRANTS Plaintiff’s Motion and DENIES AS MOOT 
Defendant’s Motion.
 

I. BACKGROUND
On May 7, 2019, Plaintiff Silas Braxton filed a Complaint 
against Defendant SEJ Assessment Management & 
Investment Company alleging violations of the Americans 
with Disabilities Act and the California Unruh Act. (ECF 
1.) On October 18, 2019, Plaintiff noticed a land 
inspection and set the inspection date for November 22, 
2019. That same day, Plaintiff sent courtesy copies of all 
discovery served and requested that Defendant “confer 
with [Plaintiff] regarding the best date to conduct the land 
inspection at your earliest convenience.” (ECF 42, Exh. 
B.) Defendant states it did not oppose the proposed 
inspection date, but Plaintiff states that Defendant never 
contacted Plaintiff to formally set an inspection date. 
(Compare ECF 44, Declaration of Michael Orr (“Orr 
Decl.”) at ¶ 2 with ECF 45, Exh. A at 31.)
 
On November 20, 2019, the parties filed a joint report in 
which Plaintiff noted that he would “conduct a site 
inspection to determine what other unlawful barriers exist, 
and may amend the complaint to allege these additional 
barriers, if any.” (ECF 30 at 7.) The Court ordered the 
parties to submit an amended joint report to include a 
scheduling worksheet, and on February 27, 2020, the 
parties submitted the following proposed deadlines—all 
of which were granted by the Court:

• Last Date to Hear Motion to Amend Pleadings/Add 
Parties: December 20, 2020

• Non-Expert Discovery Cut-Off: September 25, 
2020

• Expert Disclosure (Initial): October 25, 2020

• Expert Disclosure (Rebuttal): November 30, 2020

• Expert Discovery Cut-Off: October 30, 2020
(See ECFs 32, 34.)
 
On July 29, 2020, Plaintiff met and conferred regarding 
Defendant’s discovery responses, and noted that 
Defendant “has failed to meet and confer with Plaintiff 
regarding a mutually agreeable time and date for Plaintiff 
and Plaintiff’s certified access specialist to inspect the 
subject premises.” (ECF 45, Exh. A at 31.) On July 30, 
2020, Plaintiff was deposed. (Orr Decl. at ¶ 3.) On July 
31, 2020, Plaintiff requested that Defendant provide three 
dates for a land inspection. (ECF 45, Exh. B.) On August 
3, 2020, Plaintiff followed up with Defendant to again 
request inspection dates, and the parties were able to 
agree upon and complete the inspection on August 6, 
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2020. (Id.)
 
On September 3, 2020, the parties met and conferred 
regarding discovery responses and amending the 
Complaint. Plaintiff requested that the parties stipulate to 
amend so he could add a new party and the additional 
barriers that were discovered during the August 6, 2020 
site inspection; during this conversation, Defendant 
agreed to stipulate to add a new party but refused to 
stipulate to the addition of new barriers. (ECF 42, Exh. 
C.) On September 4, 2020, Plaintiff sent Defendant a 
proposed First Amended Complaint against asking 
Defendant to stipulate for leave to amend. (Id.) That same 
day, Defendant met and conferred with Plaintiff regarding 
its intention to file a motion for summary judgment. (Orr 
Decl. ¶ 7.)1

 
*2 On September 9, 2020, Plaintiff filed the instant 
motion (ECF 42), and on September 10, 2020, Defendant 
filed its Motion for Summary Judgment (ECF 43.)
 

II. LEGAL STANDARD
Rule 15(a)(2) of the Federal Rules of Civil Procedure 
provides that “[t]he court should freely give leave [to 
amend a pleading] when justice so requires.” Fed. R. Civ. 
Proc. 15(a)(2). “ ‘This policy is to be applied with 
extreme liberality,’ ” but “leave to amend is not 
automatic.” Kaneka Corp. v. SKC Kolon PI, Inc., No. 
CV1103397, 2013 WL 11237203, at *2 (C.D. Cal. May 6, 
2013) (quoting Eminence Capital, L.L.C. v. Aspeon, Inc., 
316 F.3d 1048, 1051 (9th Cir. 2003)).
 
Courts typically apply five factors in deciding whether to 
grant leave to amend: “bad faith, undue delay, prejudice 
to the opposing party, futility of amendment, and whether 
the plaintiff has previously amended the complaint.” Id. 
(citing Nunes v. Ashcroft, 375 F.3d 805, 808 (9th Cir. 
2004)). “The party opposing amendment bears the burden 
of showing prejudice,” (DCD Programs, Ltd. v. Leighton, 
833 F.2d 183, 187 (9th Cir. 1987)), and “it is the 
consideration of prejudice to the opposing party that 
carries the greatest weight.” Eminence Capital, 316 F.3d 
at 1052.
 

III. ANALYSIS
The Court finds that given the liberality with which leave 
to amend should be granted, and in analyzing the requisite 

factors, leave to amend is warranted in this case.
 

A. Prejudice
“[I]t is the consideration of prejudice to the opposing 
party that carries the greatest weight” under Rule 15. 
Eminence Capital, 316 F.3d at 1052 (citation omitted). “A 
need to reopen discovery, a delay in the proceedings, or 
the addition of complaints or parties are indicators of 
prejudice.” Lanier v. Fresno Unified Sch. Dist., No. 
1:09-cv-01779-AWI-BAM, 2013 WL 1896183, at *3 
(collecting cases).
 
Defendant has not shown how Plaintiff’s proposed 
amendments would “require[ ] additional discovery on a 
wide range of new issues.” McGlinchy v. Shell Chem. Co., 
845 F.2d 802, 809 (9th Cir. 1988). Any new alleged 
violations would involve the same site—these 
amendments would not require discovery involving new 
witnesses, new locations, or new encounters, let alone any 
other “wide range of new issues.”
 
Defendant also argues prejudice exists because it 
remedied barriers based upon Plaintiff’s July 30, 2020 
testimony. (ECF 44 at 5.) The Court does not find this 
argument persuasive for several reasons: First, Plaintiff is 
not, nor does he claim to be, an ADA expert such that his 
testimony would provide an ironclad assessment of all 
possible ADA violations on the premises. Defendant took 
a calculated risk in premising the scope of its repairs on 
Plaintiff’s non-expert testimony.
 
Second, one day after Plaintiff’s deposition, Plaintiff 
contacted Defendant about a site inspection. (ECF 45, 
Exh. B.) The site inspection occurred on August 6, 2020, 
approximately one week after Plaintiff’s deposition. 
Assuming Defendant scheduled repairs the same day it 
deposed Plaintiff (July 30, 2020), it knew the following 
day that an official site inspection was imminent and 
chose to proceed with repairs based upon Plaintiff’s 
testimony. Defendant could have delayed repairs for a 
short period to review the findings of Plaintiff’s 
inspection or it could have conducted its own inspection 
to determine the existence of violations. The decision 
otherwise does not provide the basis for a showing of 
prejudice.
 
*3 In short, any minimal prejudice that Defendant has 
alleged is insufficient to justify denying leave to amend.
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B. Undue Delay
While courts also consider whether there was undue delay 
in seeking to amend, “[u]ndue delay by itself ... is 
insufficient to justify denying a motion to amend.” 
Bowles v. Reade, 198 F.3d 752, 758 (9th Cir. 1999) 
(citation omitted). First, the Court notes that Plaintiff 
brought this motion before the December 20, 2020 
deadline for the last day to hear motions to amend 
pleadings. (ECF 34.) While this fact alone does not show 
Plaintiff moved without undue delay, it does highlight 
that both parties assumed the risk that such a motion 
could be brought up until their mutually agreed upon 
deadline.
 
Second, Defendant does not counter Plaintiff’s assertion 
that it never responded to the initial request for a site 
inspection with proposed dates. The Court notes, 
however, that Plaintiff did not follow up regarding his 
request for inspection from October 2019 to July 2020, 
approximately nine months. But Plaintiff notified the 
Court and Defendant in the November 2019 status report 
that he still intended to conduct a site inspection. (ECF 30 
at 7.) The short delay of nine months does not amount to 
undue delay.
 
Finally, the August 6, 2020 site inspection took place 
almost two months prior to the close of non-expert 
discovery (September 25, 2020) and three months prior to 
the close of initial expert disclosure (October 25, 2020). 
(See ECF 34.) Less than a month after the inspection, 
Plaintiff met and conferred with Defendant about 
amending his Complaint based upon new information 
learned from the inspection. “Relevant to evaluating the 
delay issue is whether the moving party knew or should 
have known the facts and theories raised by amendment 
in the original pleading.” Jackson v. Bank of Hawaii, 902 
F.2d 1385, 1388 (9th Cir. 1990). Here, Plaintiff did not 
know of the need to amend the Complaint until the site 
inspection; subsequently, Plaintiff moved to amend 
quickly upon learning of potential additional barriers.
 
Other than the initial request to inspect the land—which 
Defendant seemingly never acknowledged—there is no 
evidence of undue delay by Plaintiff in bringing this 
motion.2

 

C. Futility of Amendment
“[A] proposed amendment is futile only if no set of facts 
can be proved under the amendment to the pleadings that 
would constitute a valid and sufficient ... defense.” Miller 
v. Rykoff-Sexton, Inc., 845 F.2d 209, 214 (9th Cir. 1988) 

(citing Baker v. Pac. Far East Lines, Inc., 451 F. Supp. 
84, 89 (N.D. Cal. 1978); 3 J. Moore, Moore’s Federal 
Practice ¶ 15.08[4] (2d ed. 1974) ). “Courts ordinarily do 
not consider the validity of a proposed amended pleading 
in deciding whether to grant leave to amend ....” Kaseberg 
v. Conaco, LLC, No. 15-CV-1637 JLS (RNB), 2018 WL 
1782914, at *3 (S.D. Cal. Apr. 13, 2018). Rather, 
“[a]rguments concerning the sufficiency of the proposed 
pleadings, even if meritorious, are better left for briefing 
on a motion to dismiss.” Id. (citing Lillis v. Apria 
Healthcare, No. 12-cv-52-IEG (KSC), 2012 WL 
4760908, at *1 (S.D. Cal. Oct. 5, 2012)).
 
*4 In arguing that amendment would be futile, Defendant 
claims that “Plaintiff’s federal claim is moot and 
Plaintiff’s amendment does not establish standing.” (ECF 
44 at 6.) Defendant then expounds upon this argument, 
which mirrors the merits of its Motion for Summary 
Judgment. In short, Defendant asks the Court to decide its 
standing argument prior to deciding whether it should 
grant leave to amend. The Court declines to do so and 
finds that Defendant has not shown that amendment 
would be futile at this point in litigation.
 

D. Bad Faith
Finally, Defendant conclusorily states that Plaintiff sought 
leave to amend in order to “prejudice” its Motion for 
Summary Judgment. (ECF 44 at 2.) First, the timeline of 
this case suggests otherwise—Plaintiff sought leave to 
amend within one month of learning of new potential 
violations. Second, the parties met and conferred at 
almost the same time to discuss their respective motions. 
It appears that Defendant may have even conferred with 
Plaintiff about its intent to file a Motion for Summary 
Judgment after Plaintiff discussed his desire to file an 
amended complaint. (See Orr Decl. at ¶ 7.) Defendant has 
made no showing of bad faith beyond mere speculation.
 

IV. CONCLUSION
Based upon the foregoing, the Court finds that Plaintiff 
has not unduly delayed in seeking amendment, that 
amendment would not be futile, there has been no 
showing of bad faith, and that, most importantly, 
Defendant will not be unduly prejudiced. Accordingly, 
the Court GRANTS Plaintiff’s Motion for Leave to file a 
First Amended Complaint. Plaintiff must file the FAC 
within ten (10) days of the issuance of this order.
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Because leave to amend has been granted, the Court 
DENIES AS MOOT Defendant’s Motion for Summary 
Judgment without prejudice to its later renewal.
 
IT IS SO ORDERED.

 

All Citations

Slip Copy, 2020 WL 9073068

Footnotes

1 Defendant’s Opposition to Plaintiff’s Motion states that the meet and confer regarding summary judgment took place on 
September 4, 2020 (Orr Decl. at ¶ 7), which would make Defendant’s September 10, 2020 Motion for Summary Judgment 
untimely pursuant to Local Rule 7-3 (“The conference shall take place at least seven (7) days prior to the filing of the motion.”). 
The Court will afford Defendant the benefit of the doubt, however, given that its Motion for Summary Judgment states that the 
meet and confer took place on September 3, 2020. (ECF 43 at 2.)

2 While neither party addresses this, the Court is cognizant of the potential difficulties that the COVID-19 pandemic has created in 
scheduling in-person site inspections.
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ORDER DENYING PLAINTIFF’S MOTION FOR 
LEAVE TO AMEND [51]

OTIS D. WRIGHT, II, UNITED STATES DISTRICT 
JUDGE

I. INTRODUCTION

*1 Plaintiff Rebecca Stambanis moves for leave to file a 
Third Amended Complaint (“proposed TAC”) (See Mot. 
for Leave to Amend (“Mot.”), ECF No. 51.) For the 
reasons that follow, the Court DENIES Stambanis’s 
Motion for Leave to Amend (“Motion”).1

 

II. FACTUAL BACKGROUND

On April 1, 2016, Stambanis joined TBWA/Media Arts 
Lab (“TBWA”) as its Chief Strategy Officer, specifically 
to lead the advertising strategy for TBWA’s client, 
“Apple.” (Second Am. Compl. (“SAC”), ¶¶ 1, 12, ECF 
No. 41.)
 
On March 11, 2016, Stambanis signed the offer letter (the 
“Letter Agreement”). (SAC ¶ 17.) Stambanis officially 
began to work in April 2016, but TBWA promised to 
allow her to work remotely in Portland until the end of 
April before she had to relocate to Los Angeles. (SAC ¶ 
17.) However, TBWA required Stambanis to attend 
several meetings in California during that time. (SAC ¶ 
18.) Later that month, Stambanis was diagnosed with 
cervical cancer and needed immediate surgery. (SAC ¶ 
19.) Despite notifying TBWA of her procedure, TBWA 
scheduled conference calls with Stambanis for the day 
after her surgery. (SAC ¶ 19.)
 
During the hiring process, Stambanis informed TBWA 
“that before she could consider whether to accept the 
position, her partner would need legal status to be able to 
live in the United States.” (SAC ¶ 14.) TBWA assured 
Stambanis that they were familiar with the process and 
proposed several paths to obtain legal status for her 
partner. (SAC ¶¶ 15, 16.) However, Stambanis alleges 
that by June 2016, TBWA had done nothing to secure the 
visa it promised for Stambanis’s partner. (SAC ¶ 22.) As a 
result of TBWA’s inability to obtain the visa, Stambanis 
informed TBWA that she would need to resign effective 
the end of July 2016. (SAC ¶ 24.) TBWA pressured 
Stambanis to stay and agreed to modify the terms of her 
employment in a subsequent agreement (the “Letter 
Amendment”). (SAC ¶¶ 26–27.)
 
In late July 2016, Stambanis relocated from Portland to 
Los Angeles. (SAC ¶ 29.) Stambanis alleges that after 
signing the Letter Amendment, TBWA’s leadership 
isolated her and excluded her from meetings and 
decisions. (SAC ¶ 30) When she visited her partner, 
Stambanis’s password to TBWA’s network stopped 
working. (SAC ¶ 32.) Stambanis eventually learned that 
by mid-August 2016, TBWA had already hired her 
replacement. (SAC ¶ 32.) On September 7, 2016, TBWA 
accused Stambanis of “bad-mouthing” the agency and by 
September 16, 2016, TBWA terminated her. (SAC ¶ 33, 
34.)
 
On September 10, 2018, Stambanis initiated this wrongful 
termination and employment violation lawsuit. (See SAC 
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¶ 1; Notice of Removal, ECF No. 1.) Stambanis asserts 
thirteen employment-related causes of action against 
TBWA. (See generally SAC.) TBWA moved to dismiss 
Stambanis’s First Amended Complaint, which the Court 
granted in part, with leave to amend. (Order, ECF No. 
34.) TBWA then moved to dismiss the claim for 
intentional infliction of emotional distress in the SAC, 
which the Court granted but without leave to amend. 
(Order, ECF No. 48.) Now, Stambanis seeks leave to 
amend her complaint a third time to add factual 
allegations supporting new claims for disability 
discrimination: failure to prevent disability 
discrimination, failure to accommodate disability, failure 
to engage in good faith interactive process, retaliation for 
engaging in protected activity, and retaliation because of 
history of disability. (Mot. 4)
 

III. LEGAL STANDARD

*2 Under Federal Rule of Civil Procedure (“Rule”) 15(a), 
a party is allowed to amend its pleading once as a matter 
of course within twenty-one days of serving the pleading, 
or at any time before a responsive pleading is served. Fed. 
R. Civ. P. 15(a). While Rule 15 provides that leave to 
amend shall be freely given, it is not automatic. In re W. 
States Wholesale Nat. Gas Antitrust Litig., 715 F.3d 716, 
738 (9th Cir. 2013). “[T]he grant or denial of an 
opportunity to amend is within the discretion of the 
District Court.” Foman v. Davis, 371 U.S. 178, 182 
(1962). In evaluating whether to grant leave to amend, 
courts in the Ninth Circuit consider if any of the following 
factors deter the grant of leave: (1) bad faith, (2) undue 
delay, (3) prejudice to the opposing party, (4) futility of 
amendment, and (5) previous opportunity to amend the 
complaint (“Foman factors”). Id. However, “[n]ot all of 
the factors merit equal weight”; prejudice to the opposing 
party carries the greatest weight. Eminence Capital, LLC 
v. Aspeon, Inc., 316 F.3d 1048, 1052 (9th Cir. 2003).
 

IV. DISCUSSION

Rule 15 provides that leave to amend should be freely 
given when justice so requires. Fed. R. Civ. P. 15(a)(2). 
However, where the Foman factors are present, the court 
may deny leave to amend. In re W. States, 715 F.3d at 
738. The Court may deny leave to amend based on any 
one factor. Cf. Eminence Capital, 316 F.3d at 1502 
(“[A]bsent ... a strong showing of any of the ... Foman 
factors, there exists a presumption under Rule 15(a) in 

favor of granting leave to amend.”) (demonstrating that a 
showing of prejudice or a strong showing of any of the 
remaining Foman factors may warrant denying leave to 
amend). But, here, the Court addresses both prejudice to 
the opposing party and undue delay.
 

A. Prejudice to the Opposing Party
Of all the factors to consider, “prejudice to the opposing 
party requires the greatest consideration.” Eminence 
Capital, 316 F.3d at 1052. Stambanis argues that the 
additional expense of litigating new claims is not 
prejudicial to TBWA. (Reply 2, ECF No. 55). However, 
the Ninth Circuit has held to the contrary. In Jackson v. 
Bank of Hawaii, the Ninth Circuit held that conducting 
additional discovery on new claims “[advancing] different 
legal theories and [requiring] proof of different facts” 
prejudices the non-moving party. 902 F.2d 1385, 1387 
(9th Cir. 1990). There, the plaintiff sought leave to amend 
his complaint to add RICO claims. Id. The Ninth Circuit 
explained that “putting the defendants ‘through the time 
and expense of continued litigation on a new theory, with 
the possibility of additional discovery, would be 
manifestly unfair and unduly prejudicial.’ ” 902 F.2d 
1385, 1388 (9th Cir. 1990) (quoting Troxel Mfg. Co. v. 
Schwinn Bicycle Co., 489 F.2d 968, 971 (6th Cir. 1973)). 
Thus, the court denied the plaintiff’s motion for leave to 
amend. Id. at 1387–88 (citation omitted).
 
Here, Stambanis seeks to amend her complaint to include 
new claims for disability discrimination and related 
claims. Like in Jackson, Stambanis’s proposed claims rest 
on different legal theories than the claims asserted in her 
SAC and require the addition of new factual allegations 
not previously pleaded. (See Mot.) If the Court were to 
grant Stambanis’s Motion, TBWA would have to expend 
more time and incur additional litigation costs to conduct 
additional discovery. Accordingly, granting Stambanis 
leave to amend her complaint for a third time will 
prejudice TBWA.
 
Although the Court may deny the Motion on this basis 
alone, it also considers undue delay.
 

B. Undue Delay
The Ninth Circuit has described two scenarios where a 
court may find undue delay. See Jackson, 902 F.2d at 
1388. One aspect of the issue is whether an “amendment 
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... would produce an undue delay in the litigation.” Id. at 
1387. The second aspect is whether the plaintiff unduly 
delayed filing her amendment. See id. at 1387–89. The 
court in Jackson explained that, “relevant to evaluating 
the delay issue is whether the moving party knew or 
should have known the facts and theories raised by the 
amendment in the original pleading.” Id. at 1388. The 
Ninth Circuit has noted that, “late amendments to assert 
new theories are not reviewed favorably when the facts 
and the theory have been known to the party seeking 
amendment since the inception of the cause of action.” 
Acri v. Int’l Ass’n of Mach. & Aerospace Workers, 781 
F.2d 1393, 1398 (9th Cir. 1986) (citations omitted). See 
Jackson, 902 F.2d at 1388. (affirming denial of leave to 
amend in part because plaintiff did not cite “new facts or 
theories gleaned from the discovery period” to justify 
delay.)
 
*3 Here, Stambanis seeks to add factual allegations in her 
proposed TAC detailing events that happened to her 
during her employment in 2016. (See Mot.) Thus, these 
facts arose before Stambanis filed her SAC in 2019, yet 
she failed to include any claims for disability related 
discrimination. (See SAC.) Stambanis argues that the 
proposed amendments reflect facts uncovered during her 
investigation and discovery that were not known at the 
time she filed her SAC. (Reply 3.) However, the only fact 
Stambanis claims she discovered was that TBWA’s 
leadership was upset that Stambanis did not marry her 
partner and negotiated terms of the Letter Amendment. 
(Mot 10.) The lack of knowledge for this singular fact 
should not have precluded her from raising 
disability-related claims in prior complaints; furthermore, 
this fact appears to be unrelated to the claims she wishes 
to add. Although discovery may have uncovered specific 
facts related to her proposed claims, given that the facts 

arose before Stambanis filed her SAC, she had sufficient 
information to have filed her proposed claims earlier 
without the recently discovered factual allegations. 
Accordingly, the Court finds that Stambanis unnecessarily 
delayed seeking to assert these new claims.
 
The Court notes that Stambanis is correct in pointing out 
that delay alone is insufficient to establish undue delay, 
and that bad faith or prejudice must also exist. (Reply 3). 
See U.S. v. Webb, 655 F.2d 977, 980 (9th Cir. 1981). 
However, in the discussion above, the Court already 
established that granting leave to amend here would 
prejudice TBWA. As delay and prejudice both exist, the 
Court finds that this factor has been met.
 
As the court has found amending would cause prejudice 
and undue delay, granting leave to amend is not 
appropriate. Stambanis has already had two opportunities 
to amend her complaint. Accordingly, the Court denies 
Stambanis’s Motion.
 

V. CONCLUSION

For the foregoing reasons, the Court DENIES 
Stambanis’s Motion for Leave to Amend. (ECF No. 51.)
 
IT IS SO ORDERED.
 

All Citations

Slip Copy, 2020 WL 4060171

Footnotes

1 After carefully considering the papers filed related to the Motion, the Court deemed the matter appropriate for decision without 
oral argument. Fed. R. Civ. P. 78; L.R. 7-15.
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PROCEEDINGS: (IN CHAMBERS) ORDER 
DENYING WITHOUT PREJUDICE DEFENDANTS’ 
MOTION TO DISMISS AND GRANTING 
PLAINTIFF’S REQUESTS TO CONDUCT 
DISCOVERY AND FILE AMENDED COMPLAINT 
[filed 5/1/13]

HONORABLE CORMAC J. CARNEY, UNITED 
STATES DISTRICT JUDGE

*1 Having read and considered the papers presented by 
the parties, the Court finds this matter appropriate for 
disposition without a hearing. See Fed. R. Civ. P. 78; 
Local Rule 7-15. Accordingly, the hearing set for July 15, 
2013 at 1:30 p.m. is hereby vacated and off calendar.
 

INTRODUCTION

Starbuzz Tobacco, Inc. (“Plaintiff”) filed this action 
against Defendants Lorillard, Inc. (“Lorillard”) and 
Lorillard Technologies, Inc. (“LTI”) (together, 
“Defendants”) on March 8, 2013. (Dkt. No. 1 
[“Compl.”].) Plaintiff seeks a declaratory judgment that 
its use of the “BLUE MIST” mark for electronic 
cigarettes does not infringe upon or dilute Defendants’ 
trademark rights in LTI’s registered “BLU ECIGS” mark 
or its marks “BLU,” “BLU CIGS,” and “BLU & Design” 
(collectively, the “BLU marks”) used in the promotion 
and sale of the BLU brand of electronic cigarettes. 
(Compl.)
 
Defendants now move to dismiss the action for lack of 
personal jurisdiction. (Dkt. No. 14 [Defs.’ Mot. to 
Dismiss (“Defs.’ Mot.”) ].) They argue that Lorillard and 
LTI are only holding companies that have no business 
contacts with California other than sending Plaintiff a 
cease and desist letter regarding the BLU marks. (Defs.’ 
Mot. at 1.) They contend that the entity that uses the BLU 
marks to advertise and sell products across the United 
States is non-party LOEC, Inc. (“LOEC”), LTI’s 
corporate parent and a subsidiary of Lorillard which has 
licensed the BLU marks from LTI. (Defs.’ Mot. at 9.) 
Plaintiff opposes the motion, arguing that LTI and 
LOEC’s contacts should be imputed to Lorillard through 
the “agency” test for personal jurisdiction because LTI 
and LOEC function as representatives of Lorillard and are 
merely the means through which Lorillard performs its 
own business. (Dkt. No. 19 [Pl.’s Opp’n to Defs.’ Mot. 
(“Pl.’s Opp’n”) ] at 4–5.) Plaintiff also maintains that 
there is at least a question regarding whether the Court 
has jurisdiction over LTI because, in some instances, a 
licensor may be subject to jurisdiction in a forum state 
where it has a relationship with an exclusive licensee 
doing business in that forum. (Pl.’s Opp’n at 14–16.) 
Plaintiff asks the Court to deny the motion until discovery 
is conducted and seeks leave to amend its complaint to 
add LOEC as a defendant. For the following reasons, 
Defendants’ motion is DENIED WITHOUT 
PREJUDICE. The parties may conduct jurisdictional 
discovery and Plaintiff may file an amended complaint.
 

DISCUSSION
“Federal courts may only decide cases over which they 
have both constitutional and statutory jurisdiction.” Payne 
v. Peninsula Sch. Dist., 653 F.3d 863, 867 (9th Cir. 2011). 
Where a federal statute does not govern personal 
jurisdiction, district courts apply the law of the state in 
which the court sits. Love v. Associated Newspapers, Ltd., 
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611 F.3d 601, 608–09 (9th Cir. 2010). “California’s 
long-arm jurisdictional statute is coextensive with federal 
due process requirements.” Id. at 609. Accordingly, 
personal jurisdiction depends on whether the defendant 
has certain minimum contacts with California and 
whether the maintenance of the suit would offend 
traditional notions of fair play and substantial justice. Id.
 
*2 “The plaintiff bears the burden of demonstrating that 
jurisdiction is appropriate. Where, as here, a motion to 
dismiss is based on written materials rather than an 
evidentiary hearing, the plaintiff need only make a prima 
facie showing of jurisdictional facts.” Id. at 608. 
“Uncontroverted allegations in the complaint must be 
taken as true, and conflicts over statements contained in 
affidavits must be resolved in [the plaintiff’s] favor.” Id. 
“[M]ere ‘bare bones’ assertions of minimum contacts 
with the forum or legal conclusions unsupported by 
specific factual allegations will not satisfy a plaintiff’s 
pleading burden.” Swartz v. KPMG LLP, 476 F.3d 756, 
766 (9th Cir. 2007) (per curiam).
 
At present, the Court cannot determine whether LTI 
and/or LOEC act as agents of Lorillard in such a manner 
that Lorillard is subject to personal jurisdiction in this 
district. A court may exercise personal jurisdiction over a 
parent company because of its relationship to a subsidiary 
with operations in the forum if the subsidiary’s presence 
substitutes for the presence of the parent. This “agency” 
test requires a “showing that the subsidiary functions as 
the parent corporation’s representative in that it performs 
services that are sufficiently important to the foreign 
corporation that if it did not have a representative to 
perform them, the corporation’s own officials would 
undertake to perform substantially similar services.” Doe 
v. Unocal Corp., 248 F.3d 915, 928 (9th Cir. 2001) 
(internal quotation marks and citations omitted). In 
support of their assertion that LOEC and LTI are not 
agents of Lorillard, Defendants have submitted the 
declaration of Ronald O. Whitford, Associate General 
Counsel of Lorillard. He represents that “Lorillard is a 
holding company only. Its business is limited to owning 
and investing in its subsidiaries ... Though Lorillard is 
LOEC’s parent, it does not exercise any control over or 
direct any of the activities or operations of LOEC.” (Decl. 
of Ronald O. Whitford, Jr. in Supp. of Lorillard, Inc.’s 
Mot. to Dismiss [“Whitford Decl.”] ¶¶ 3, 4.) But there is 
also some contradictory, or at least ambiguous, evidence 
that Lorillard may take a more active role in the activities 
of its subsidiaries. For example, a cease and desist letter 
was sent to Plaintiff regarding the BLU Marks from 
“Lorillard, Inc. and its subsidiaries and affiliates,” not 
merely from LOEC or LTI. (Decl. of Jason Chuan in 
Supp. of Pl.’s Opp’n [“Chuan Decl.”] Exh. 1.) Lorillard’s 

2012 Annual Report states that “Lorillard, Inc., through 
its subsidiaries, is engaged in the manufacture and sale of 
cigarettes and electronic cigarettes” and that it “conducts 
its business through two operating and reporting 
segments,” one of which is the Electronic Cigarettes 
Segment managed through LOEC.1 (Pl.’s Request for 
Judicial Notice in Supp. of Pl.’s Opp’n to Defs.’ Mot. 
Exh. A at 57.) Statements like these indicate that Lorillard 
may play a direct role in the business of manufacturing 
and selling electronic cigarettes through agent 
subsidiaries, and that it may act as more than a holding 
company which merely owns and invests in independent 
subsidiaries.
 
*3 The Court also lacks sufficient information to 
determine whether the licensing arrangement between 
LTI and LOEC is sufficient to subject LTI to jurisdiction 
in this district. In the patent context, the Federal Circuit 
has held that a “defendant is subject to personal 
jurisdiction in the forum state by virtue of its relationship 
with its exclusive forum state licensee if the license 
agreement, for example, requires the defendant-licensor, 
and grants the licensee the right, to litigate infringement 
claims.... [T]he defendant will also be subject to personal 
jurisdiction in the forum state if the exclusive licensee (or 
licensee equivalent) with which it has established a 
relationship is not headquartered in the forum state, but 
nonetheless conducts business there.” Breckenridge 
Pharm., Inc. v. Metabolite Laboratories, Inc., 444 F.3d 
1356, 1366 (Fed. Cir. 2006). In determining whether an 
exclusive license is sufficient to subject a licensor to 
personal jurisdiction, the inquiry “requires close 
examination of the license agreement” to determine 
whether there is a continuing relationship between the 
licensor and licensee. Id. Here, the license agreement 
between LOEC and LTI has not been provided to the 
Court and the parties have not presented satisfactory 
detail about its contents. A “close examination” of the 
agreement and its jurisdictional implications is thus 
impossible.
 
In its opposition to Defendants’ motion, Plaintiff 
indirectly requests the opportunity to conduct discovery. 
(Pl.’s Opp’n at 16 (because license agreement is 
unavailable, “[Plaintiff] respectfully requests that the 
Court deny the motion to dismiss until further discovery 
is undertaken”).) “Requests for [jurisdictional] discovery 
should ordinarily be granted ‘where pertinent facts 
bearing on the question of jurisdiction are controverted ... 
or where a more satisfactory showing of the facts is 
necessary.’ ” Wine Bottle Recycling v. Niagara Sys. LLC, 
No. 12-1924 SC, 2013 U.S. Dist. LEXIS 37273, at *25 
(N.D. Cal. Mar. 18, 2013) (quoting Wells Fargo & Co. v. 
Wells Fargo Exp. Co., 556 F.2d 406, 430 n.24 (9th Cir. 
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1977)). In fact, denial of jurisdictional discovery 
constitutes an abuse of discretion when further discovery 
“might well demonstrate facts sufficient to constitute a 
basis for jurisdiction.” Harris Rutsky & Co. Ins. Services, 
Inc. v. Bell & Clements Ltd., 328 F.3d 1122, 1135 (9th 
Cir. 2003). Here, jurisdictional discovery is proper 
because it is likely to aid in clarifying both the 
relationship between Lorillard and LOEC as well as the 
licensing arrangement between LTI and LOEC.
 
Plaintiff also requests leave to amend its complaint to add 
LOEC as a defendant in this action. Federal Rule of Civil 
Procedure 15 provides that, more than 21 days after 
service of a motion under Rule 12(b), “a party may amend 
its pleading only with the opposing party’s written 
consent or the court’s leave. The court should freely give 
leave when justice so requires.” Fed. R. Civ. P. 15(a)(2). 
“In the absence of any apparent or declared reason—such 
as undue delay, bad faith or dilatory motive on the part of 
the movant, repeated failure to cure deficiencies by 
amendments previously allowed, undue prejudice to the 
opposing party by virtue of allowance of the amendment, 
futility of amendment, etc.—the leave sought should, as 
the rules require, be ‘freely given.’ ” Eminence Capital, 
LLC v. Aspeon, Inc., 316 F.3d 1048, 1052 (9th Cir. 2003) 
(quoting Foman v. Davis, 371 U.S. 178, 182 (1962)). The 
policy favoring amendment is to be applied with “extreme 
liberality.” Id. at 1051; DCD Programs, Ltd. v. Leighton, 
833 F.2d 183, 186–87 (9th Cir. 1987). Absent prejudice, 
or a strong showing of the remaining factors, there exists 
a presumption under Rule 15(a) in favor of granting leave 
to amend. Eminence Capital, 316 F.3d at 1052.
 
Although Plaintiff did not file a separate, formal motion 
to amend, the Court finds that amendment is warranted. 
As Plaintiff points out, Defendants represent that the BLU 
marks are licensed to LOEC “who then uses those marks 
to advertise and sell products across the United States, 
including in California.” (Def.’s Mot. at 9.) Accordingly, 

LOEC appears to be a proper defendant in this action. 
Plaintiff was apparently unaware of LOEC’s license, and 
argues that Lorillard “clearly and unequivocally” 
represented to it that it owned rights in the BLU ECIGS 
marks. Defendants are unlikely to be unduly prejudiced 
because this action was only recently filed, Plaintiff has 
not yet amended its complaint, and a scheduling order has 
not been issued. Although Defendants oppose Plaintiff’s 
request for leave to amend, they do so on procedural 
grounds and do not raise any substantive objection to 
amendment. The Court agrees with Defendants that 
Plaintiff should have filed a formal Rule 15 motion, but 
requiring Plaintiff to do so at this point would reduce 
judicial efficiency, delay the case, and result in increased 
costs to all parties.
 

CONCLUSION
*4 Because there is a colorable argument that this Court 
has personal jurisdiction over Defendants but the 
necessary facts are insufficiently developed, Defendants’ 
motion is DENIED WITHOUT PREJUDICE. The 
parties shall have ninety (90) days from the date of this 
minute order to conduct discovery limited to the issue of 
whether this Court may exercise personal jurisdiction 
over Defendants. Within that period, Plaintiff may file an 
amended complaint naming LOEC as a defendant and 
revising its allegations accordingly. After the amended 
complaint has been filed and jurisdictional discovery 
completed, Defendants may refile their motion to dismiss 
for lack of personal jurisdiction.
 

All Citations

Not Reported in Fed. Supp., 2013 WL 12131261

Footnotes

1 Defendants do not oppose the Court’s consideration of the 2012 Annual Report, although they argue that consolidating the 
activities of a subsidiary into the parent company’s annual report is a common practice that is insufficient to confer jurisdiction. 
Accordingly, the Court considers the 2012 Annual Report, which was filed with the Securities and Exchange Commission, as an 
admission and/or a business record of Lorillard. See also Metzler Inv. GMBH v. Corinthian Colleges, Inc., 540 F.3d 1049, 1064 n.7 
(9th Cir. 2008) (“Defendants sought judicial notice for Corinthian’s reported stock price history and other publicly available 
financial documents, including a number of Corinthian’s SEC filings. In its dismissal order, the court granted Defendants’ 
unopposed requests for judicial notice. Metzler does not contest the propriety of the noticing of these documents on appeal, which 
in any event was proper.”).
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PROCEEDINGS (IN CHAMBERS): ORDER 
GRANTING MOTION TO FILE AMENDED 
CONSOLIDATED COMPLAINT [54]

DAVID O. CARTER, UNITED STATES DISTRICT 
JUDGE

*1 Before the Court is Plaintiff Purely Pomegrante, Inc. 

(“PPI”), Valley Forge Insurance Company (“Valley 
Forge”), and Townsend Farms, Inc.’s (“TFI” or 
“Townsend Farms”) (collectively, “Plaintiffs”) Motion to 
File Amended Consolidated Complaint (“Motion”) (Dkt. 
54). The Court finds this matter appropriate for resolution 
without oral argument. Fed. R. Civ. P. 78; L.R. 7–15. 
After reviewing the moving papers and considering the 
parties’ arguments, the Court hereby GRANTS the 
Motion.
 

I. Background
This consolidated case is one of several that arise from a 
2013 Hepatitis A outbreak. Numerous individuals in the 
United States allegedly contracted Hepatitis A after 
consuming or being exposed to pomegranate arils sold by 
Goknur Gida Maddeleri Enerji Imalat Ithalat Ticaret ve 
Sanayi Anomim Sirketi (“Goknur”) and United Juice 
Corp (“United Juice”) (collectively, “Defendants”). 
Plaintiffs allege Defendants were responsible for 
manufacturing and selling the contaminated pomegranate 
arils respectively.
 
The Court briefly notes the following facts from the 
operative complaints in the respective cases: the First 
Amended Complaint in the action brought by Townsend 
Farms (“Townsend FAC”) (Case No. 15–0837, Dkt. 27), 
and the First Amended Complaint in the action brought 
by Valley Forge and PPI (“PPI FAC”) (Case No. 
15–0840, Dkt. 18).
 
Defendants Goknur and United Juice are in the business 
of manufacturing, exporting, distributing, and selling 
pomegranate arils. PPI FAC ¶ 15. Defendant Goknur is a 
business entity organized under the laws of Turkey and 
has its principle place of business in Turkey. Id. ¶ 5. 
Defendant United Juice is incorporated in and has its 
principal place of business in New Jersey. Id. ¶ 6.
 
Between September 24, 2013 and December 17, 2013, 
Defendants sold pomegranate arils identified as Lot Code 
12–15–13–2–1–0 to Plaintiff PPI. Id. Relying on 
Defendants’ representations and warranties that the 
products were fit for human consumption, PPI distributed 
these pomegranate arils to Plaintiff TFI and Scenic Fruit 
Company (“Scenic”). Id. ¶ 17. The pomegranate arils 
were subsequently incorporated into these companies’ 
products: Townsend Farms Organic Antioxidant Blend 
(“Townsend berry mix”), which was sold at Costco in 
various states, and Scenic’s Woodstock Organic 
Pomegranate Kernels (“Scenic Pomegranate Kernels”). 
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Id. Several individuals allegedly contracted Hepatitis A 
after exposure to these two products. Id. ¶ 18.
 
As a result of the outbreak, PPI, Townsend Farms, and 
Scenic all recalled the products that contained the 
pomegranate arils. Id. ¶ 19. Beginning on or around July 
2013, various lawsuits related to the Hepatitis A outbreak 
were filed against PPI (“underlying claims”). Id. ¶ 20. 
These underlying claims included those brought by 
individuals who alleged damages and injuries due to 
exposure to the contaminated pomegranate arils as well as 
claims brought by Townsend Farms, Costco, and Scenic 
against PPI. Id. In total, Valley Forge and PPI were aware 
of 51 underlying lawsuits when they filed the FAC. See 
PPI FAC Ex. D (Dkt. 18–4). Plaintiffs deny liability in 
connection with those underlying lawsuits, and contend 
Defendants should be held responsible for any damage 
awards. See PPI FAC ¶ 31; Townsend FAC ¶ 24.
 

II. Procedural History
*2 Plaintiffs Valley Forge and PPI filed an action against 
Defendants on May 28, 2015 (Case No. 15–0840, Dkt. 1). 
Plaintiff TFI filed a separate action against Defendants on 
the same date (Case No. 15–0837, Dkt. 1). On January 20, 
2016, the Court consolidated the two actions because both 
cases involved companies in the distribution chain suing 
other companies in the distribution chain. See generally 
Order, January 20, 2016 (“January 20, 2016 Order”) 
(Case No. 15–0837, Dkt. 39). Specifically, in the January 
20, 2016 Order, the Court ordered as follows:

(1) All remaining claims in the two cases shall be tried 
in one trial;

(2) A new consolidated complaint shall be filed in the 
low-case number, Townsend Farms, 15–0837; and

(3) Going forward, all documents in both cases shall be 
filed only under the low-number case, Townsend 
Farms, 15–0837.

January 20, 2016 Order at 2.
 
Plaintiffs filed the instant Motion on April 18, 2016. 
Defendants opposed on April 25, 2016 (Dkt. 56). 
Plaintiffs replied on May 2, 2016 (Dkt. 59).
 

III. Legal Standard

Generally, leave to amend a pleading “shall be freely 
given when justice so requires.” Fed. R. Civ. P. 15(a). The 
decision whether to permit amendments lies within the 
sound discretion of the trial court, which “must be guided 
by the underlying purpose of Rule 15 to facilitate 
decisions on the merits, rather than on the pleadings or 
technicalities.” United States v. Webb, 655 F.2d 977, 979 
(9th Cir. 1981). Thus, Rule 15’s policy of favoring 
amendments to pleadings should be applied with 
“extreme liberality.” Morongo Band of Mission Indians v. 
Rose, 893 F.2d 1074, 1079 (9th Cir. 1990); Lopez v. 
Smith, 203 F.3d 1122, 1127 (9th Cir. 2000) (holding that 
dismissal with leave to amend should be granted even if 
no request to amend was made).
 
The Supreme Court has identified four factors relevant to 
whether a motion for leave to amend should be denied: 
undue delay, bad faith or dilatory motive, futility of 
amendment, and undue prejudice to the opposing party. 
Foman v. Davis, 371 U.S. 178, 182, (1962). The Ninth 
Circuit holds that these factors are not of equal weight; 
specifically, “delay alone no matter how lengthy is an 
insufficient ground for denial of leave to amend.” Webb, 
655 F.2d at 980; accord Bowles v. Reade, 198 F.3d 752, 
758 (9th Cir. 1999). The most important factor is whether 
amendment would prejudice the opposing party. Howey v. 
United States, 481 F.2d 1187, 1190 (9th Cir. 1973). 
Futility of amendment can, by itself, justify denial of a 
motion for leave to amend. Bonin v. Calderon, 59 F.3d 
815, 845 (9th Cir. 1995). However, a proposed amended 
pleading is futile “only if no set of facts can be proved 
under the amendment to the pleadings that would 
constitute a valid and sufficient claim or defense.” Miller 
v. Rykoff–Sexton, Inc., 845 F.2d 209, 214 (9th Cir. 1988).
 

IV. Discussion
Plaintiffs contend they have recently learned through 
investigations that Defendant “Goknur has a history of 
processing adulterated foods under non-sanitary 
conditions and shipping them to the U.S.” Mot. at 1. 
Based on this new information, Plaintiffs seek to add a 
claim for intentional misrepresentation and a request for 
punitive damages. Id. at 2. In response, Defendants argue 
they will be prejudiced by the addition of punitive 
damages, and that Plaintiffs’ proposed consolidated 
complaint is unduly delayed. Opp’n at 5–9.1

 
*3 Defendants first argue the Court should not grant leave 
to amend because “Plaintiffs’ allegations and claims for 
punitive damages are fatally flawed.” Opp’n at 5. 
Defendants specifically argue that because Plaintiffs did 
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not name a single individual who had authority to speak 
on behalf of Goknur, Plaintiffs have not “come close to 
the pleading requirements for punitive damages.” Opp’n 
at 6. The Court disagrees. Indeed, in a recent case, this 
Court specifically rejected this argument, holding, “a 
plaintiff must make allegations concerning an officer, 
director, and/or managing agent of the corporation, 
without having to specifically include the name of any 
individuals at the pleading stage.” Order, April 7, 2016, 
Kenneth A. Waddell v. Trek Bicycle Corporation, et al., 
Case No. SA CV 15–2082 (Dkt. 41), at *5 n.1. Plaintiffs 
have done that here. See Proposed Consolidated 
Complaint (Dkt. 54) ¶ 38.
 
Indeed, the Court is of the view that in “federal court, a 
plaintiff may include a short and plain prayer for punitive 
damages that relies entirely on unsupported and 
conclusory averments of malice or fraudulent intent.” 
Alejandro v. ST Micro Elecs., Inc., Case No. 
15–CV–01385–LHK, 2015 WL 5262102, at *11 (N.D. 
Cal. Sept. 9, 2015) (internal citations and quotation marks 
omitted). Additionally, the Court is mindful a proposed 
pleading is futile “only if no set of facts can be proved 
under the amendment.” Miller, 845 F.2d at 214 (emphasis 
added). Defendants simply have not met this demanding 
standard here.
 
Defendants next argue punitive damages are not 
appropriate for most of the claims for which Plaintiffs 
seek punitive damages. Opp’n at 6. Defendants argue 
“[p]unitive damages are not allowed for Plaintiffs’ 
indemnity or negligence-based causes of action.” Opp’n 
at 6 (citation omitted). This argument, however, does not 
provide a sound basis for denying Plaintiffs leave to 
amend. Even accepting that Plaintiffs may not recover 
punitive damages under some of the claims they assert,2 
the Court recognizes punitive damages may be 
appropriate for some of the other claims, such as 
intentional misrepresentation. See Petrus v. New York Life 
Ins. Co., Case No. 14–cv–2268–BAS–JMA, 2016 WL 
1255812, at *6 (S.D. Cal. Mar. 31, 2016) (“Punitive 
damages would be recoverable on the intentional 
misrepresentation claim.”) (citation omitted). Given that 
at least some of Plaintiffs’ claims support recovery for 
punitive damages, the Court sees no reason to deny 
Plaintiffs leave to amend to add a punitive damages 
request. In fact, Defendants have provided the Court with 
no cases where courts have denied leave to amend under 
similar circumstances. See Opp’n at 6–7.3

 
*4 Defendants’ remaining two arguments are unavailing. 
First, Defendants contend Plaintiffs’ proposed 
consolidated complaint is unduly delayed. Opp’n at 8. In 
particular, Defendants note Plaintiffs started the meet and 

confer process on February 22, 2016, more than two 
months ago. Id. The Court does not find this constitutes 
undue delay, especially because the case is just getting 
underway. Further, Defendants have not presented 
convincing evidence Plaintiffs knew of the underlying 
facts for a significant period of time. And the Court 
recognizes that “[u]ndue delay by itself ... is insufficient 
to justify denying a motion to amend.” Bowles v. Reade, 
198 F.3d 752, 758 (9th Cir. 1999).
 
Second, Defendants broadly assert they will be 
prejudiced. Opp’n at 5.4 However, as Plaintiffs point out, 
“Defendants simply state they will be unduly prejudicial 
without identifying the prejudice they will allegedly 
suffer.” Reply at 1–2. This is plainly insufficient.
 
“Prejudice typically arises where the opposing party is 
surprised with new allegations which require more 
discovery or will otherwise delay resolution of the case.” 
Wehlage v. EmpRes Healthcare Inc., No. C 10–5839 CW, 
2012 WL 3803 64, at *2 (N.D. Cal. Feb.6, 2012) (citing 
Acri v. Int’l Assoc. of Machinists & Aerospaces Workers, 
781 F.2d at 1398–99). “ ‘Undue prejudice’ means 
substantial prejudice or substantial negative effect; the 
Ninth Circuit has found such substantial prejudice where 
the claims sought to be added ‘would have greatly altered 
the nature of the litigation and would have required 
defendants to have undertaken, at a late hour, an entirely 
new course of defense.’ ” SAES Getters S.p.A. v. Aeronex, 
Inc., 219 F. Supp. 2d 1081, 1086 (S.D. Cal. 2002) 
(quoting Morongo Band of Mission Indians, 893 F.2d at 
1079). The burden of showing prejudice is on the party 
opposing an amendment to the complaint. DCD 
Programs, Ltd. v. Leighton, 833 F.2d 183, 187 (9th Cir. 
1987); Beeck v. Aquaslide ‘N’ Dive Corp., 562 F.2d 537, 
540 (9th Cir. 1977). Further, under Rule 15(a), there is a 
presumption in favor of granting leave to amend where 
prejudice is not shown. Eminence Capital, LLC v. Aspeon, 
Inc., 316 F.3d 1048, 1052 (9th Cir. 2003).
 
The Court finds Defendants have not shown “any serious 
prejudice to mitigate [Rule 15’s] otherwise liberal stance 
toward granting motions to amend.” Hynix Semiconductor 
Inc. v. Toshiba Corp., No. C–04–4708 VRW, 2006 WL 
3093812, at *2 (N.D. Cal. Oct. 31, 2006). Although 
Defendants may have to conduct discovery regarding the 
intentional misrepresentation claim, the Court concludes 
allowing Plaintiff to add the intentional misrepresentation 
claim and request for punitive damages will not “greatly 
alter[ ] the nature of the litigation.” See Morongo Band of 
Mission Indians, 893 F.2d at 1079. Indeed, as Plaintiffs 
explain, the intentional misrepresentation claim arises 
from the same factual situation as the other claims. Mot. 
at 6. And, as noted above, the litigation is still in its very 

Case 2:19-ap-01382-SK    Doc 229-2    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Appendix     Page 443 of 525



Townsend Farms v. Goknur Gida Maddeleri Enerji Imalat..., Not Reported in Fed....

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 4

early stages.
 
Finally, with respect to bad faith, Defendants contend the 
“timing of Plaintiffs’ motion filing, just two weeks prior 
to the Scheduling Conference, demonstrates bad faith on 
their part.” Opp’n at 1. This argument is unpersuasive for 
the reasons discussed above. The litigation is just 
beginning, and the Court fails to see how requesting 
amendment at this early stage is evidence of bad faith.
 

V. Disposition
For the reasons stated above, the Court GRANTS 
Plaintiffs’ Motion.
 
*5 Plaintiffs shall file their Proposed Consolidated 
Complaint on or before June 10, 2016.
 
The Clerk shall serve this minute order on the parties.
 

All Citations

Not Reported in Fed. Supp., 2016 WL 10570247

Footnotes

1 As an initial matter, Defendants contend Plaintiffs’ proposed consolidated complaint violates the January 20, 2016 Order. Opp’n at 
4. Specifically, Defendants complain Plaintiffs should have simply filed a consolidated complaint with the remaining claims in the 
two cases, rather than filing the instant Motion. Id. The Court does not view Plaintiffs’ request as problematic, however. It would 
have been a problem if Plaintiffs had filed a consolidated complaint with new claims without obtaining leave of the Court. In this 
case, however, Plaintiffs filed a noticed motion and specifically seek the Court’s permission to amend. Under these circumstances, 
the Court sees no issue in evaluating the merits of Plaintiffs’ Motion, and the Court finds no evidence of bad faith on Plaintiffs’ 
part, as Defendants suggest.

2 The Court first notes, without adopting the position, that at least some courts appear to have found negligent conduct may support 
an award of punitive damages. See, e.g., Estate of McNeil v. Freestylemx.com, Inc., Case No. 13cv2703 NLS (KSC), 2016 WL 
1394262, at *12 (S.D. Cal. Apr. 8, 2016) (“Where, as here, a plaintiff seeks to impose liability based on negligent conduct, such 
plaintiff can establish malice, for purposes of punitive damages, by submitting evidence that the defendant acted with a conscious 
disregard of the safety of others.”) (internal citation and quotation marks omitted).

3 Indeed, the existing case law suggests the opposite result. In Hernandez v. Beaumont, the court denied defendants’ motion to strike 
plaintiffs’ request for punitive damages, even though plaintiffs requested those punitive damages in connection with 
negligence-based claims. See Hernandez v. Beaumont, No. EDCV 13–00967 DDP (DTBx), 2013 WL 6633076, at *8. Specifically, 
the Hernandez court noted found that Plaintiffs had alleged “substantial underlying facts that make plausible their allegation that 
the acts were committed willfully and with malice.” Id. at *8. The court did note that “[i]n order to ultimately recover punitive 
damages, Plaintiffs will have to prove that Defendants acted with more than negligence, but instead acted willfully or recklessly.” 
Id. n.4. Given that the Hernandez court refused to strike plaintiffs’ request for punitive damages even though they were requested 
for negligence-based claims, the Court does not find Plaintiffs’ request for punitive damages for negligence-based claims provides 
a sufficient basis for denying Plaintiffs leave to amend.

4 While Defendants label a section of their Opposition with the term “prejudice,” see Opp’n at 5, it appears that section actually 
contains arguments more properly addressed under the futility prong.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Opinion

KRIEGLER, J.

*1 Plaintiff and appellant Max Valentine appeals from a 
judgment of dismissal entered after the court sustained 
without leave to amend the demurrer of defendant and 
respondent GEP Cencast, LLC, doing business as Central 
Casting, to Valentine’s second amended complaint, 
finding that all causes of action were preempted by the 
National Labor Relations Act (NLRA) (29 U.S.C. § 151 
et seq.). Valentine contends the preemption finding was 
erroneous and the court abused its discretion in denying 
leave to amend. We conclude that the court erred in 
sustaining the demurrer on preemption grounds. We 
nonetheless affirm the judgment because Valentine has 

failed to adequately plead any cause of action and has not 
proposed amendments that would cure the defects in his 
complaint.
 

FACTUAL AND PROCEDURAL BACKGROUND

Acting in propria persona, Valentine filed a form 
complaint against Central Casting on July 16, 2012. 
Central Casting demurred, and Valentine filed an 
amended complaint. The amended complaint alleged that 
Central Casting unlawfully favored actors who paid 
additional fees or kickbacks, and that Central Casting 
colluded with the Screen Actors Guild (SAG) and 
American Federation of Television and Radio Artists 
(AFTRA) to force union members to pay for work 
opportunities. Central Casting again demurred, arguing 
that the causes of action were preempted under the 
NLRA, and alternatively, that each claim failed to state a 
cause of action. On May 14, 2013, the court sustained the 
demurrer with leave to amend and ordered that “[n]o new 
causes of action and no new parties are to be added 
without leave of court.”
 
Valentine filed the operative second amended complaint 
on June 3, 2013, alleging causes of action for unfair 
business practices in violation of Business and 
Professions Code section 17200 et seq., wrongful 
termination/retaliation for whistleblowing, and intentional 
infliction of emotional distress.1 Central Casting again 
demurred, arguing preemption and the failure to state a 
cause of action. After considering argument from both 
parties, the court sustained the demurrer without leave to 
amend, stating, “The Court finds the causes of action are 
pre-empted by NLRA.”
 
Valentine and Central Casting portray the gravamen of 
Valentine’s claims differently. In his opening brief, 
Valentine claims his lawsuit rests on allegations that 
Central Casting “denied him work because he refused to 
pay bribes, deceptively marketed services run by 
ex-Central Casting managers that were supposed to lead 
to more work but did not, and misrepresented to Valentine 
that if he volunteered his time for unpaid acting jobs he 
would be rewarded with paying jobs. Then, when 
Valentine complained about these unlawful business 
practices, Central Casting fired him.” Central Casting, on 
the other hand, characterizes Valentine’s suit as 
“revolv[ing] around Central Casting’s alleged unlawful 
scheme to: collude with actors’ unions; violate collective 
bargaining agreements; force union members to pay 
‘kick-backs’ and discriminatory additional fees; provide 
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favorable treatment to certain union members, and 
discriminate against and target others; force union 
members to accept non-union pay; purposely cause union 
members to lose their benefits eligibility under a 
collective bargaining agreement; and ‘black ball’ and/or 
terminate union members for complaining of this scheme 
to management or their union and for seeking union 
intervention.”
 
*2 Our own reading of the complaint reveals the 
following relevant allegations: Valentine is a member of 
the SAG and AFTRA unions, but neither union has an 
agreement with Central Casting. When selecting actors 
for background acting jobs, Central Casting favored 
actors who paid additional fees to third party call-in 
services, as well as a core group of actors—some of 
whom were not union members—who paid bribes or 
kickbacks to Central Casting employees. Central Casting 
charged union members a $25 registration fee and a $10 
imaging fee to register with the company. Every couple of 
years, Central Casting would delete the files of 
individuals who had already registered, requiring them to 
pay additional fees to re-register. When union members 
who did not use the call-in service did obtain work, they 
would be paid minimum wage rather than union scale, 
and if they resisted the practice, they would be blacklisted 
in the industry. If an actor objected to Central Casting’s 
practices, he or she would be blacklisted. If an actor 
stopped using the third party call-in services or stopped 
paying kickbacks, he or she would receive less work 
through Central Casting, or no work at all. When 
Valentine refused to participate in the call-in services or 
other aspects of Central Casting’s scheme, Central 
Casting withheld him from consideration for the most 
lucrative or crucial jobs. His inability to obtain work 
through Central Casting caused him to lose his union 
benefits. He complained to defendant and Central Casting 
employees and to union leadership, but the practices 
continued. Valentine received a termination notice in July 
2010, allegedly in retaliation for his refusal to participate 
in Central Casting’s “unlawful scheme,” for complaining 
about the scheme, and for his attempts to seek union 
mediation.
 

DISCUSSION

Valentine contends the trial court erred in finding the 
complaint preempted. He further contends he has 
adequately stated valid causes of action and the court 
abused its discretion in denying leave to amend.
 

Preemption
Valentine contends on appeal the trial court erred in 
finding his complaint preempted because the activity 
which forms the basis of his state law claims is neither 
arguably protected nor arguably prohibited under the 
NLRA. We agree. “[W]hether an action is preempted by 
federal law is a question the appellate court reviews de 
novo. [Citation.]” (Service by Medallion, Inc. v. Clorox 
Co. (1996) 44 Cal.App.4th 1807, 1812.) We keep in mind 
that “[a] plaintiff may not avoid a demurrer by pleading 
facts or positions in an amended complaint that contradict 
the facts pleaded in the original complaint or by 
suppressing facts which prove the pleaded facts false. 
[Citation.] Likewise, the plaintiff may not plead facts that 
contradict the facts or positions that the plaintiff pleaded 
in earlier actions or suppress facts that prove the pleaded 
facts false. [Citation.]” (Cantu v. Resolution Trust Corp. 
(1992) 4 Cal.App.4th 857, 877, italics omitted.)
 
Under the supremacy clause of the United States 
Constitution, federal law preempts state law. (U.S. Const., 
art. VI, § 2.) If a federal law does not include an express 
preemption provision, courts will uphold a state or local 
law “ ‘unless it conflicts with federal law or would 
frustrate the federal scheme, or unless the courts discern 
from the totality of the circumstances that Congress 
sought to occupy the field to the exclusion of the States.’ 
[Citation.]” (Allis–Chalmers Corp. v. Lueck (1985) 471 
U.S. 202, 209.)
 
The NLRA does not contain an express preemption 
provision, but the United States Supreme Court has “held 
that Congress implicitly mandated two types of 
pre-emption as necessary to implement federal labor 
policy. The first, known as Garmon pre-emption ... [ (San 
Diego Building Trades Council, etc. v. Garmon (1959) 
359 U.S. 236 (Garmon )) ], ‘is intended to preclude state 
interference with the National Labor Relations Board’s 
interpretation and active enforcement of the “integrated 
scheme of regulation” established by the NLRA.’ 
[Citation.] To this end, Garmon pre-emption forbids 
States to ‘regulate activity that the NLRA protects, 
prohibits, or arguably protects or prohibits.’ [Citation.] 
The second, known as Machinists pre-emption, forbids 
both the National Labor Relations Board (NLRB) and 
States to regulate conduct that Congress intended ‘be 
unregulated because left “to be controlled by the free play 
of economic forces.” ’ [ (Lodge 76, International 
Association of Machinists and Aerospace Workers, 
AFL–CIO v. Wisconsin Emp. Rels.  Comm’n (1976) 427 
U.S. 132, 140 (Machinists ).) ]” (Chamber of Commerce 
of United States v. Brown (2008) 554 U.S. 60, 65.)
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In cases involving Garmon preemption, state courts “must 
defer to the exclusive competence of the National Labor 
Relations Board in cases in which the activity that is the 
subject matter of the litigation is arguably subject to the 
protections of [section] 7 or the prohibitions of [section] 8 
of the [NLRA].” (Linn v. Plant Guard Workers (1966) 
383 U.S. 53, 60.) “The United States Supreme Court has 
addressed what ‘arguable’ means in the context of 
questions of law and questions of fact. As to questions of 
law, the party asserting preemption must advance a 
statutory construction of the NLRA ‘that is not plainly 
contrary to its language and that has not been 
“authoritatively rejected” by the courts or the [NLRB]. 
[Citation.]’ [Citation.] As to questions of fact, the ‘party 
must then put forth enough evidence to enable the court to 
find that the [NLRB] reasonably could uphold a claim 
based on such an interpretation.’ [Citation.]” (Haney v. 
Aramark (2004) 121 Cal.App.4th 623, 633–634 (Haney 
).)
 
*3 To the extent the party seeking preemption contends 
an activity is “arguably prohibited” under section 8, the 
United States Supreme Court has cautioned against 
applying the doctrine of Garmon preemption in a 
mechanical fashion, when the state has a “substantial 
interest in regulation of the conduct at issue and the 
State’s interest is one that does not threaten undue 
interference with the federal regulatory scheme.” (Farmer 
v. United Brotherhood of Carpenters & Joiners (1977) 
430 U.S. 290, 302; Sears, Roebuck & Co. v. Carpenters 
(1978) 436 U.S. 180, 188 (Sears ).) Courts must examine 
“not whether the State is enforcing a law relating 
specifically to labor relations or one of general application 
but whether the controversy presented to the state court is 
identical to ... or different from ... that which could have 
been but was not, presented to the [NLRB].” (Sears, 
supra, at p. 197.) State law claims are not preempted if 
their adjudication creates “no realistic risk of interference 
with the [NLRB’s] primary jurisdiction to enforce the 
statutory prohibition against unfair labor practices.” (Id. at 
p. 198.)
 

1. Protected Activity
Section 7 of the NLRA protects employees’ rights “to 
self-organization, to form, join, or assist labor 
organizations, to bargain collectively through 
representatives of their own choosing, and to engage in 
other concerted activities for the purpose of collective 
bargaining or other mutual aid or protection....” (29 
U.S.C. § 157.)

 
Activity by a single employee can be considered 
concerted activity subject to protection under section 7 if 
it meets an “objective test requiring some linkage to 
group action....” (Haney, supra, 121 Cal.App.4th at p. 
635, quoting Ewing v. N.L.R.B. (2d Cir.1988) 861 F.2d 
353, 355 (Ewing ).) The linkage or nexus requirement can 
be met three different ways. First, the individual’s act can 
be based on prior concerted activity. “For example, a 
single employee’s invocation of rights set forth in a 
[collective bargaining agreement] is presumed to be 
concerted activity because the [collective bargaining 
agreement] was put into effect by group action.” (Haney, 
supra, at p. 635, fn. 5, citing N.L.R.B. v. City Disposal 
Systems, Inc. (1984) 465 U.S. 822, 833 (City Disposal ).) 
Second, the linkage or nexus requirement is satisfied “if 
an individual acts, formally or informally, on behalf of a 
group.” (Ewing, 861 F.2d at p. 361.) Third, an individual 
engages in concerted activity if he or she attempts to bring 
about or prepare for group action, even if those attempts 
are unsuccessful in achieving group action. (Ibid.)
 
In its demurrer, Central Casting argued Valentine engaged 
in “concerted activity” by asserting rights under a 
collective bargaining agreement. Central Casting relies on 
City Disposal, where a provision of a collective 
bargaining agreement between the employer and the 
union stated that the employer would not require 
employees to drive unsafe trucks. After the employer 
fired a driver for refusing to drive a truck he honestly and 
reasonably believed to be unsafe, the court found the 
driver’s individual refusal constituted concerted activity 
because he was asserting a right grounded in the 
collective bargaining agreement. (City Disposal, supra, 
465 U.S. at pp. 830–836.) The City Disposal court found 
an individual’s assertion of rights rooted in a collective 
bargaining agreement to be a concerted activity because it 
is an inseparable part of the process giving rise to the 
agreement itself. “That process—beginning with the 
organization of a union, continuing into the negotiation of 
a collective-bargaining agreement, and extending through 
the enforcement of the agreement—is a single, collective 
activity. [Footnote omitted.] Obviously, an employee 
could not invoke a right grounded in a 
collective-bargaining agreement were it not for the prior 
negotiating activities of his fellow employees. Nor would 
it make sense for a union to negotiate a 
collective-bargaining agreement if individual employees 
could not invoke the rights thereby created against their 
employer.” (Id. at pp. 831–832.)
 
*4 For Valentine’s allegations to amount to concerted 
activity as described in City Disposal, there must be an 
allegation of a negotiated collective bargaining agreement 
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between Central Casting and a union. Instead, the 
complaint alleges the opposite: “defendant Central is not a 
party to an agreement with any union to which Plaintiff is 
a member.” In making its preemption argument, Central 
Casting relied solely on attenuated references to an 
unidentified collective bargaining agreement, and did not 
ask the court to take judicial notice of any such 
agreement. Unless the trial court took judicial notice of a 
collective bargaining agreement, it lacked the factual 
basis necessary to conclude that Valentine was asserting 
rights under such an agreement, and therefore erred in 
finding preemption based on City Disposal.
 
In the Respondents’ Brief, Central Casting contends 
Valentine’s allegations also meet the third test for 
concerted activity because he alleges an “attempt[ ] to 
bring about or prepare for group action” by seeking 
assistance and mediation from union leadership. (Haney, 
121 Cal.App.4th at p. 635.) It is true that Valentine cites 
his “numerous attempts to seek mediation with Central by 
union leaders” as one of three retaliatory reasons 
underlying his wrongful termination claim. Standing 
alone, such an allegation might support a finding of 
preemption, but because he also alleges he was terminated 
for conduct that would not be protected activity under the 
NLRA, his cause of action for wrongful termination is not 
preempted. (See Balog v. LRJV, Inc. (1988) 203 
Cal.App.3d 1343, 1304 [“so long as defendants’ 
intentional wrongful conduct was motivated by 
impermissible considerations other than solely a desire or 
plan to interfere with collective bargaining or 
unionization, they may be held liable under state law”].)
 

2. Prohibited Activity
The allegations of the complaint do not support Central 
Casting’s contention on appeal that Valentine’s claims are 
preempted because they center around activities that were 
arguably prohibited under section 8 of the NLRA. Under 
section 8, it is an unfair labor practice for an employer to 
“interfere with, restrain, or coerce employees” in the 
exercise of their Section 7 rights or to discriminate against 
employees “in regard to hire or tenure of employment or 
any term or condition of employment to encourage or 
discourage membership” in a union. (29 U.S.C. § 
158(a)(1) and (a)(3).)
 
Some of Central Casting’s examples mischaracterize 
Valentine’s allegations, attempting to shoehorn the 
complaint into the mold of section 8 prohibited activity. 
For example, Central Casting points to an allegation that 
“Central Casting colluded with actors’ unions to develop 

and run ‘a scheme to harm and defraud’ union members, 
forcing them to pay additional monthly fees beyond their 
CBA dues.” Such collusion might be considered arguably 
prohibited under section 8. (See 29 U.S.C. § 158(a)(3).) 
However, the singular reference in the complaint to 
collusion only secondarily implicates the unions, and does 
not establish that the alleged “collusion” operated to 
encourage or discourage membership in a union: “Central 
operates in collusion with the Studios and, ultimately, 
actors unions to coerce/force actors to pay for work and 
access to work on top of all the aforementioned 
fees/dues[.]” Because the alleged collusion affected all 
actors, regardless of union membership, it is not arguably 
prohibited activity.
 
Other examples accurately reflect the allegations of the 
complaint, but still do not demonstrate activity that is 
arguably prohibited under section 8. For example, the 
complaint alleges that a disproportionately high number 
of union engagements were given to members of a core 
group, to the detriment of general union members. But the 
allegation that some members of the core group were 
union members, while others were not, does not establish 
that the scheme Valentine complains of discriminated in a 
manner intended to encourage or discourage union 
membership.
 
*5 We further agree with Valentine that his claims are not 
preempted under the Sears standard, because his claims 
regarding Central Casting’s practices are not identical to 
any claims he might present to the NLRB. The three 
practices that are at the core of Valentine’s complaint 
affect union and non-union employees equally: (1) the 
preference for actors that use a separate call-in service at 
an additional charge, (2) the practice of accepting bribes 
or kickbacks, and (3) the practice of requiring actors to 
repeatedly pay registration and imaging fees to remain in 
Central Casting’s database. Whether these practices 
violate state law is a question for the state courts to 
decide, and Central Casting’s arguments do not convince 
us that a state court decision on the matter would interfere 
with the jurisdiction of the NLRB.
 
We therefore conclude, contrary to Central Casting’s 
demurrer and the trial court’s ruling, that Valentine’s 
claims are not preempted.
 

Sufficiency of the Complaint
Despite the court’s error in finding Valentine’s complaint 
preempted, Valentine has not demonstrated that the order 
sustaining the demurrer without leave to amend merits 
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reversal. Valentine’s complaint contains many allegations 
that are conclusions of law, rather than allegations of fact. 
Such allegations cannot be relied on to overcome a 
demurrer. “It is the appellant’s burden to affirmatively 
demonstrate reversible error. [Citation.]” (California 
Pines Property Owners Assn. v. Pedotti (2012) 206 
Cal.App.4th 384, 392.) “We affirm the judgment if it is 
correct on any ground stated in the demurrer, regardless 
of the trial court’s stated reasons. [Citation.]” (Fremont 
Indem. Co. v. Fremont General Corp. (2007) 148 
Cal.App.4th 97, 111.) “A demurrer tests the legal 
sufficiency of factual allegations in a complaint. 
[Citation.] In reviewing the sufficiency of a complaint 
against a general demurrer, this court treats the demurrer 
as admitting all material facts properly pleaded, but not 
contentions, deductions, or conclusions of fact or law. 
This court also considers matters that may be judicially 
noticed. When a demurrer is sustained, this court 
determines whether the complaint states facts sufficient to 
constitute a cause of action. [Citation.]” (Rakestraw v. 
California Physicians’ Service (2000) 81 Cal.App.4th 39, 
42–43 (Rakestraw ).)
 

1. Unfair Competition Claim (Bus. & Prof.Code, § 
17200)

Business and Professions Code section 17200 defines 
unfair competition as “any unlawful, unfair or fraudulent 
business act or practice....” The Unfair Competition Law 
(UCL) recognizes “three varieties of unfair competition: 
practices which are unlawful, unfair or fraudulent.” (In re 
Tobacco II Cases (2009) 46 Cal.4th 298, 311, internal 
quotation marks omitted.) Valentine’s allegations are 
insufficient to state a cause of action under any of the 
prongs.
 

a. Unlawful prong of Unfair Competition Law

To state a cause of action under the UCL’s “unlawful” 
prong, a complaint must state facts sufficient to establish 
a violation of another law. (Berryman v. Merit Property 
Management, Inc. (2007) 152 Cal.App.4th 1544, 1554.) 
The complaint alleges that Central Casting (1) favored a 
core group of actors, which is not unlawful in itself, (2) 
engaged in extortion in violation of Penal Code section 
518 by encouraging actors to register with a call-in 
service that charged a monthly fee, (3) violated Penal 
Code section 641.3 by soliciting bribes or kickbacks from 
actors seeking repeated or higher paying acting jobs, and 

(4) charged registration and imaging fees, while deleting 
files every couple of years and requiring actors whose 
files have been deleted to pay additional fees to 
re-register. To carry his burden of demonstrating 
reversible error on appeal, Valentine must demonstrate 
how these allegations amount to a valid cause of action 
under the UCL. He has not done so.
 
*6 Valentine’s complaint does not allege sufficient facts 
to establish the legal violations he claims to be the basis 
for his UCL cause of action. The allegation that a 
company has extorted payments or accepted bribes to 
favor certain actors over others is a mere conclusion 
without any factual support. Our de novo review of the 
operative complaint reveals no factual allegations linking 
the assignment of work to the payment of bribes or 
unauthorized fees. The complaint even acknowledges that 
some “[u]nion members, unaffiliated with Central’s 
‘proxy’, would ‘laboriously’ obtain coveted union 
engagements....” Because the complaint does not allege 
any contractual or legal provision preventing Central 
Casting from charging additional fees, it does not allege 
the elements for extortion or violating federal RICO laws. 
(See, e.g., Rothman v. Vedder Park Management (9th 
Cir.1990) 912 F.2d 315, 318 [alerting homeowners of 
possible consequences of failure to act did not constitute 
extortion or a RICO violation].) Despite Valentine’s 
protestations to the contrary, monthly fees charged by 
third parties do not establish that Central Casting violated 
Labor Code section 1702. Only individual employees can 
violate Penal Code section 641.3 (commercial bribery) by 
acting to the detriment of the employer. (See Pen.Code, § 
641.3, subd. (a).)
 

b. Unfair prong of Unfair Competition Law

“A business practice is unfair within the meaning of the 
UCL if it violates established public policy or if it is 
immoral, unethical, oppressive or unscrupulous and 
causes injury to consumers which outweighs its benefits. 
[Citations.]” (McKell v. Washington Mut., Inc. (2006) 142 
Cal.App.4th 1457, 1473.) In addition, the alleged injury 
cannot be “an injury the consumers themselves could 
reasonably have avoided. [Citation.]” (Daugherty v. 
American Honda Motor Co., Inc. (2006) 144 Cal.App.4th 
824, 839.) The only injury Valentine alleges is that he was 
not considered for most lucrative or crucial jobs, and as a 
result he lost health and pension benefits. Valentine does 
not allege that he was entitled to or even qualified for 
those jobs, thus making his injury allegation speculative 
and conclusory. Also, because Valentine could have 
reasonably avoided injury either by refraining from 
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paying the objectionable fees or by searching for acting 
jobs through other means, he has not stated a cause of 
action under the “unfair” prong of the UCL.
 

c. Fraudulent prong of Unfair Competition Law

A plaintiff pursuing a UCL claim under the fraud prong 
“must allege he or she was motivated to act or refrain 
from action based on the truth or falsity of a defendant’s 
statement, not merely on the fact it was made.” (Kwikset 
Corp. v. Superior Court (2011) 51 Cal.4th 310, 327, fn. 
10.) In addition, a failure to disclose information does not 
support a claim under the fraudulent prong of the UCL, 
unless a duty to disclose exists. (Graham v. Bank of 
America, N.A. (2014) 226 Cal.App.4th 594, 614.) Because 
the complaint does not identify allegedly fraudulent 
statements or a duty to disclose additional information, 
Valentine has not stated a cause of action under this prong 
of the UCL.
 

2. Wrongful Termination
“The elements of a claim for wrongful discharge in 
violation of public policy are (1) an employer-employee 
relationship, (2) the employer terminated the plaintiff’s 
employment, (3) the termination was substantially 
motivated by a violation of public policy, and (4) the 
discharge caused the plaintiff harm.” (Yau v. Santa 
Margarita Ford, Inc. (2014) 229 Cal.App.4th 144, 154, 
citing Haney, supra, 121 Cal.App.4th at p. 641.) The 
second amended complaint fails to allege the first and 
most crucial element of a wrongful termination claim: an 
employer-employee relationship. Instead, it only alleges 
that “[Valentine] received a termination notice dated July 
16, 2010” and does not include a copy of the termination 
notice. Without more, there is no way to determine 
whether the notice in fact terminated an employment 
relationship between Valentine and Central Casting. Even 
if Valentine alleged he was Central Casting’s employee, 
he has not adequately alleged that Central Casting was 
substantially motivated by a violation of public policy, 
because his allegations of unlawful conduct fall short. 
(See Gantt v. Sentry Insurance (1992) 1 Cal.4th 1083, 
1095 [“courts in wrongful discharge actions may not 
declare public policy without a basis in either 
constitutional or statutory provisions”]; but see Green v. 
Ralee Engineering Co (1998) 19 Cal.4th 66, 71 
[expanding the source of public policy to include certain 
administrative regulations].) Accordingly, Valentine has 

not stated a cause of action for wrongful termination in 
violation of public policy.
 

3. Intentional Infliction of Emotional Distress
*7 To state a claim for intentional infliction of emotional 
distress, Valentine must allege Central Casting engaged in 
(1) extreme and outrageous conduct (2) with the intention 
of causing, or reckless disregard of the probability of 
causing, emotional distress, and (3) resulting distress. 
(Potter v. Firestone Tire & Rubber Co. (1993) 6 Cal.4th 
965, 1001.) To be outrageous, the conduct “ ‘ “must be so 
extreme as to exceed all bounds of that usually tolerated 
in a civilized community.” ’ ” (Ibid.)
 
Nothing alleged in Valentine’s complaint meets the 
standard of conduct outside the bounds of what is usually 
tolerated in a civilized community, and therefore, he has 
not stated a claim for intentional infliction of emotional 
distress.
 

Leave to Amend
The remaining question is whether the court abused its 
discretion in denying leave to amend. “It is an abuse of 
discretion to sustain a demurrer without leave to amend if 
there is a reasonable probability that the defect can be 
cured by amendment. [Citation.]” (Siliga v. Mortgage 
Electronic Registration Systems, Inc. (2013) 219 
Cal.App.4th 75, 81.) “The plaintiff bears the burden of 
proving there is a reasonable possibility of amendment. 
[Citation.] The plaintiff may make this showing for the 
first time on appeal. [Citation.]” (Rakestraw, supra, 81 
Cal.App.4th at p. 43.) Appellant must demonstrate “ ‘in 
what manner he can amend his complaint and how that 
amendment will change the legal effect of his pleading.’ 
[Citation.] The assertion of an abstract right to amend 
does not satisfy this burden. [Citation.]” (Ibid.) “The 
burden of showing that a reasonable possibility exists that 
amendment can cure the defects remains with the 
plaintiff; neither the trial court nor this court will rewrite a 
complaint. [Citation.] Where the appellant offers no 
allegations to support the possibility of amendment and 
no legal authority showing the viability of new causes of 
action, there is no basis for finding the trial court abused 
its discretion when it sustained the demurrer without leave 
to amend. [Citations.]” (Id. at p. 44.)
 
When asked at oral argument what changes Valentine 
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would make to the complaint, his counsel stated he would 
eliminate all references to a collective bargaining 
agreement. Although the opening brief mentions a few 
additional changes, none of the proposed amendments are 
sufficient to overcome the deficiencies outlined above. 
Because Valentine cannot identify what new allegations 
would salvage his claims, and he has already effectively 
received two opportunities to amend his complaint, we 
discern no abuse of discretion in denying leave to amend 
one more time.
 

DISPOSITION

The judgment is affirmed. The parties are to bear their 
own costs on appeal
 

We concur:

TURNER, P.J.

GOODMAN, J.*

All Citations

Not Reported in Cal.Rptr., 2014 WL 6679097, 201 
L.R.R.M. (BNA) 3577

Footnotes

1 Valentine dismissed a cause of action for negligent supervision and retention on July 19, 2013.

* Judge of the Los Angeles County Superior Court, assigned by the Chief Justice pursuant to article VI, section 6 of the California 
Constitution.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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OPINION AND ORDER

TERENCE KERN, District Judge.

*1 Before the Court are United States’ Motion to Dismiss 
(Doc. 105); Plaintiff’s Motion for Leave to Join 
Indispensable Party (Doc. 108) and to Amend Complaint 
(Doc. 109); and United States’ Motion to Strike Plaintiff’s 
Motion for Leave to Join a Party and to Amend 
Complaint (Doc. 110).
 

I. Background

This case, which arises under the federal Quiet Title Act 
(“QTA”), involves a dispute as to whether a 14.64–acre 
tract of property (“Property”) in Delaware County, 
Oklahoma, is encumbered by an easement owned by 
Defendant United States of America (“United States”).1 
On June 20, 2008, Plaintiff Valley View Development, 
Inc. (“Valley View”) filed this action seeking a 
declaration of non-encumbrance, and the United States 
filed a counterclaim seeking a declaration of encumbrance 
and other injunctive relief. On June 4, 2010, the Court 
entered a 42–page Opinion and Order (“Opinion and 
Order”) ruling on several pending motions, which is 
incorporated herein by reference (Doc. 88). With respect 
to the United States’ motion to dismiss for lack of subject 
matter jurisdiction pursuant to Federal Rule of Civil 
Procedure 12(b)(1), the Court determined that it was 
necessary to conduct an evidentiary hearing to resolve 
disputed jurisdictional facts. With respect to the parties’ 
respective motions for summary judgment on their claim 
and counterclaim, the Court denied such motions and 
found disputed questions of fact.2 Because this matter was 
set for a non-jury trial, the Court exercised its discretion 
to conduct the evidentiary hearing on the United States’ 
motion to dismiss simultaneously to the non-jury trial on 
the claim and counterclaim. On October 13, 2010, the 
Court conducted a pretrial conference, resolved 
outstanding motions in limine, and entered the Pretrial 
Order. The non-jury trial/evidentiary hearing was set to 
begin October 25, 2010.
 
At all times prior to October 18, 2010, it was undisputed 
that Valley View was the exclusive fee simple owner of 
the entire Property. This was an undisputed fact set forth 
in the Opinion and Order and the Pretrial Order. On or 
around October 18, 2010, while preparing for trial, the 
United States discovered the existence of two Warranty 
Deeds dated June 17, 2008 (“6/17/08 Deeds”). In the first 
deed, Valley View transferred the entirety of Lot 7 and a 
½ interest in Lots 1, 2, 3, 4, 5, 6, 9, 10, 11, 12, 13, 14, and 
15 of the Property to William K. Corlett and Linda K. 
Corlett (“Corletts”). This deed was signed by Valley 
View’s President, Don VanHooser (“VanHooser”). In the 
second deed, the Corletts transferred the same interests in 
the Property to Lake Locations, LLC (“Lake Locations”). 
Thus, all factual averments regarding Valley View’s fee 
simple ownership of the entire Property—including those 
in the Complaint, the Opinion and Order, and the Pretrial 
Order—are inaccurate.
 
In briefing on the currently pending motions, the United 
States explained its discovery of the 6/17/08 Deeds:

*2 On October 18, 2010, [the United States’] counsel 
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happened to come across records pertaining to the 
[Property] which are now online on Delaware County’s 
website. The records indicated that two deeds regarding 
the subject property were filed on June 19, 2008, one 
day before [Valley View] instituted the present action. 
This did not comport with the copy of the abstract that 
Defendant had, in 2009, requested and received from 
Grand River Abstract & Title Co., the holder of the 
base abstract for the subject property, which listed the 
most recent title transaction as the 2006 deed by which 
Valley View acquired the property. [The United States] 
contacted Grand River Dam Abstract & Title Co. to 
investigate this discrepancy and was informed that the 
title company had mistakenly failed to include the two 
deeds from June 2008 when the abstract was originally 
ordered. The title company apologized for the mistake 
and sent the [United States], via fax, copies of the 
deeds.

(Mot. to Dismiss 3–4; see also 10/18/10 Fax from Grand 
River Abstract & Title Co. to United States, Ex. 1 to Mot. 
to Dismiss (“Here are the deeds that you requested. Once 
I locate the file I will figure out why they were left out. I 
apologize for the mistake and inconvenience.”).) The 
United States informed Valley View’s counsel of the 
existence of the 6/17/08 Deeds and sent him copies of 
same.
 
On October 19, 2010, after receiving the 6/17/08 Deeds 
from the United States, Valley View filed an Unopposed 
Emergency Motion to Extend Trial Date (Doc. 102). In 
such motion, as explanation for its failure to previously 
disclose the deeds, Valley View asserted:

Valley View’s counsel were previously unaware of the 
existence of the deeds or purported ownership interest 
in the property by third-parties. Valley View’s counsel 
promptly confirmed with Mr. Don VanHooser, Valley 
View’s President, that the deeds are genuine. Valley 
View had not disclosed the conveyances to its counsel. 
Mr. VanHooser was unaware the conveyances could 
have an impact on this action. Valley View believes the 
other owner of a portion of the [Property], Lake 
Locations, LLC, is a necessary and indispensable party 
to this action ... [and that] the trial ... should not 
proceed as scheduled.

The United States did not object to continuing the trial, 
and the Court struck the trial date.3 In subsequent briefing 
on the currently pending motions, VanHooser proffered 
an affidavit stating:
 

While I have worked many years as a home builder and 
residential real estate developer, I am not a lawyer and 
I am not familiar with the legal requirements of a quiet 
title action. I did not know the transfer of a portion of 

the Property would affect the lawsuit or make it 
necessary to add Lake Locations as a party. Because 
Valley View retained an undivided½ interest in Lots 
1–6 and 9–15 of Bay Pointe, I thought Valley View’s 
interest was the same as Lake Locations’ interest. I 
assumed that whatever result was reached in this 
litigation would have the same affect [sic] on Lake 
Locations as it would on Valley View. Valley View did 
not make the transfer for any misleading, dishonest, or 
fraudulent purpose.
*3 (VanHooser Aff., Ex. 1 to Resp. to Mot. to Dismiss, 
at ¶¶ 6–7.) Thus, VanHooser does not deny that he had 
knowledge of the 6/17/08 Deeds before and throughout 
this litigation.

On October 27, 2010, the United States filed a second 
motion to dismiss, arguing (1) Valley View should not be 
permitted to amend its Complaint or add Lake Locations 
as a party; and (2) absent such amendment, Valley View’s 
Complaint fails to state a claim for relief pursuant to 
Federal Rule of Civil Procedure 12(b)(6) (“Rule 
12(b)(6)”) because it fails to accurately set forth “the 
nature of the right, title, or interest which the plaintiff 
claims in the real property,” see 28 U.S.C. § 2409a(d). 
Alternatively, the United States moves the Court to 
dismiss the action with prejudice as a sanction pursuant to 
Federal Rule of Civil Procedure 37(c) (“Rule 37”), 
Federal Rule of Civil Procedure 16(f) (“Rule 16”), and/or 
the Court’s inherent powers.
 
On November 8, 2010, Valley View filed a Motion for 
Leave to Join Indispensable4 Party and to Amend 
Complaint (“Motion to Amend”). Valley View argues that 
(1) Lake Locations is a required party to its claim and to 
the United States’ counterclaim under Rule 19(a);5 and (2) 
the Court should allow Valley View to amend its 
allegations regarding ownership of the Property to 
comport with the newly discovered deeds. Valley View 
contends that the “minimal disruption to the case by the 
inclusion of Lake Locations is outweighed by the policy 
in favor of having a full adjudication on the parties’ 
claims in one action.” (Mot. to Amend 6.)
 
On November 16, 2010, the United States filed a Motion 
to Strike Plaintiffs’ Motion for Leave to Join a Party and 
to Amend Complaint (Doc. 110), arguing that Rule 
37(c)(1) prevents Valley View from using the deeds in 
support of its Motion to Amend. Specifically, the United 
States argues that “Valley View simply cannot withhold 
information for unexplained reasons and then use that 
information as the basis for a motion requesting 
extraordinary relief.” (Mot. to Strike 4.)
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II. Factual Findings/Alternative Courses of Action
The 6/17/08 Deeds were executed by VanHooser three 
days prior to the filing of the Complaint and were filed in 
Delaware County one day prior to the Complaint. 
VanHooser had an obligation to disclose the 6/17/08 
Deeds as part of his initial disclosures pursuant to Federal 
Rule of Civil Procedure 26(a)(1)(ii) (“Rule 26”) and to 
provide them to his counsel upon instigating this action. 
During discovery, the United States requested production 
of “all chain of title documents related to the property at 
issue in the Complaint.” (Ex. 3 to Mot. to Dismiss.) 
VanHooser still failed to disclose the 6/17/08 Deeds, in 
further violation of discovery rules. The Court finds that 
there is no possibility VanHooser somehow forgot about 
the deeds or did not believe they were relevant to the 
“chain of title.” VanHooser is a real estate developer who, 
while not an attorney, should be familiar with the phrase 
“chain of title.” VanHooser’s explanation for his failure to 
provide the deeds to his counsel—his conclusion that the 
deeds were somehow not important to the lawsuit or that 
Valley View would adequately represent Lake Locations’ 
legal interests—is entirely unavailing. If a party’s legal 
opinion as to relevance was a prerequisite to production, 
discovery would be meaningless. In short, this is not a 
case in which VanHooser could have (1) misplaced or 
forgot about the responsive documents due to the passage 
of time, or (2) reasonably misinterpreted or 
misunderstood the discovery request. Ownership of the 
subject Property is a basic and essential fact in this 
litigation, which VanHooser initially failed to disclose 
and subsequently failed to disclose in response to a 
specific, clear discovery request. The Court finds that 
VanHooser’s decision not to disclose the deeds was 
willful and/or made with reckless disregard to his legal 
obligations as a party to this lawsuit.6

 
*4 The Court must decide between several alternatives 
presented by the parties.7 First, the Court could deny 
Valley View leave to amend due to Valley View’s undue 
delay in seeking amendment, as urged by the United 
States. This would likely result in dismissal or judgment8 
in favor of the United States on Valley View’s claim, 
because the current Complaint seeks to quiet title to 
portions of the Property in which Valley View has no 
ownership interest. However, under this scenario, the 
United States’ counterclaim remains pending, and the 
Court may still be forced to interpret the alleged 
easement.9 The first alternative is undesirable because it 
results in an awkward procedural posture—resolving 
Valley View’s claim based on something other than the 
merits, while proceeding with a counterclaim that raises 
similar core issues. If the Court is going to resolve issues 
regarding the Property, it prefers to do so once, on the 
merits, and for all known parties with an interest therein.

 
Second, the Court could sanction Valley View—pursuant 
to Rule 37(c)(1) or Rule 16(f)—by dismissing Valley 
View’s claims with or without prejudice, as also urged by 
the United States. VanHooser’s conduct fully supports the 
extreme sanction of dismissal. See infra Part V. However, 
such a dismissal results in the same problems inherent in 
the first alternative.
 
Third, the Court could join Lake Locations as a required 
party and permit amendment of the Complaint to conform 
with the 6/17/08 Deeds, as urged by Valley View. Based 
on the United States’ representations, this could result in 
additional discovery, additional work by retained experts, 
and additional motions. While Valley View purports to 
know that Lake Locations will adopt its arguments and be 
prepared to proceed to trial with little disruption to the 
case, this is mere speculation. Lake Locations has not 
provided an affidavit or any other indication of its intent. 
Further, one question in this case is when the statute of 
limitations began to run, which could be different for 
Valley View and Lake Locations. Thus, there is at least a 
possibility that adding Lake Locations would disrupt the 
litigation. This third alternative is undesirable because it 
grants Valley View its requested relief, when Valley 
View was wholly responsible for the waste of time and 
resources expended thus far. It will also further delay this 
litigation.
 
After carefully weighing these options, the Court has 
decided to: (1) allow Valley View to amend its Complaint 
to conform to the 6/17/08 Deeds; (2) order that Lake 
Locations is a required party under Rule 19(a)(1); (3) 
allow Lake Locations and/or the United States to move 
for any necessary relief, including time for additional 
discovery;10 and (4) impose significant fee-shifting and/or 
other monetary sanctions upon Valley View. This 
solution, while less than ideal, accomplishes the 
following: (1) punishes Valley View for its misconduct; 
(2) furthers the goal of deciding cases on their merits after 
full and complete litigation by all parties with interests in 
the Property; and (3) prevents waste of resources, since 
the Court and parties have already expended time and 
effort toward resolving disputed issues regarding the 
Property. Below is further discussion of this selected 
alternative and resolution of the pending motions.
 

III. United States’ Motion to Strike
*5 The United States moved the Court to strike the 
Motion to Amend because such motion is based on the 
6/17/08 Deeds, which were not disclosed as required by 
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Rule 26. See Fed.R.Civ.P. 37(c) (a court may sanction a 
Rule 26(a) or (e) non-disclosure by disallowing use of the 
non-disclosed information in support of a motion, if the 
non-disclosing party fails to demonstrate that its 
non-disclosure was harmless or substantially justified). 
The Court would be well within in its discretion to 
prevent Valley View from using the 6/17/08 Deeds in 
support of its Motion to Amend because non-disclosure of 
the deeds was neither harmless nor substantially justified. 
However, Rule 37(c)(1) also provides that the Court may 
elect other types of sanctions to remedy the 
non-disclosure, such as ordering payment of expenses 
caused by the failure. See Fed.R.Civ.P. 37(c)(1) (court 
may elect other sanctions, listed in Rule 37(c)(1)(A)-(C), 
“[i]n addition to or instead of [the exclusion] sanction”).
 
Striking the Motion to Amend is not in the interest of 
justice, and other sanctions are more appropriate. See 
infra Part VI. The United States attached the 6/17/08 
Deeds to its Motion to Dismiss, and such deeds are 
already part of the record. The Court must choose the 
fairest and most equitable manner of proceeding in light 
of the 6/17/08 Deeds. A sanction that would somehow 
prevent Valley View from relying upon the deeds to urge 
a particular method of proceeding is not the most 
appropriate sanction in this case. Therefore, the Motion to 
Strike is denied.
 

IV. Valley View’s Motion to Amend
As explained above, Valley View moved to amend its 
Complaint to: (1) maintain the original description of the 
Property, (2) join Lake Locations, the other owner/joint 
owner of the Property, and (3) amend the Property 
ownership descriptions. First, the Court will determine 
whether Lake Locations is a required party to be joined if 
feasible under Rule 19(a). Second, the Court will decide 
whether to exercise discretion to permit Valley View’s 
request to amend.11

 

A. Whether Lake Locations Is a Required Party to 
be Joined if Feasible Under Rule 19(a)

Rule 19(a) provides:

(1) Required Party. A person who is subject to service 
of process and whose joinder will not deprive the court 
of subject-matter jurisdiction must be joined as a party 
if:

(A) in that person’s absence, the court cannot accord 
complete relief among existing parties; or

(B) that person claims an interest relating to the subject 
of the action and is so situated that disposing of the 
action in the person’s absence may:

(i) as a practical matter impair or impede the person’s 
ability to protect the interest; or

(ii) leave an existing party subject to a substantial risk 
of incurring double, multiple, or otherwise inconsistent 
obligations because of the interest.

(2) Joinder by Court Order. If a person has not been 
joined as required, the court must order that the person 
be made a party. A person who refuses to join as a 
plaintiff may be made either a defendant or, in a proper 
case, an involuntary plaintiff.

*6 Fed.R.Civ.P. 19(a). Valley View argues that Lake 
Locations is a required party under both Rule 19(a)(1)(A) 
and (B) and that Lake Locations can be feasibly joined. If 
Lake Locations is a required party that can be joined if 
feasible, the Court must join Lake Locations as a required 
party pursuant to Rule 19(a)(2).12

 
“Compulsory joinder of parties in actions involving real 
property generally is governed by two factors: (1) the 
kind of legal interest various persons claim in the property 
and (2) the type of claim being asserted.” 7 Charles Alan 
Wright, Arthur R. Miller, Mary Kay Kane, Richard L. 
Marcus, Federal Practice & Procedure § 1621 (3d 
ed.2010) [hereinafter Federal Practice & Procedure ] (in 
section entitled “Application of Rule 19 in Particular 
Actions and Proceedings–Real Property”). In the context 
of quiet title actions, the general rule is that “[a] party 
who seeks to quiet title to a piece of land must join all 
known persons who are claiming title in order to settle the 
property’s ownership without additional litigation.” Id.; 
see also Hugoton Energy Corp. v. Plains Res., Inc., 141 
F.R.D. 320, 322 (D.Kan.1991) (same); 3a J. Moore, 
Moore’s Federal Practice P19.09[1] (1989) (explaining 
that, in quiet title actions, “all persons interested in the 
title who will be directly affected by the decree are 
indispensable parties”). “A federal court should not 
hesitate to require joinder of absentees whose interest [in 
real property] may be affected by the action or who 
otherwise are needed for a just adjudication of the 
dispute.” Federal Practice & Procedure, supra, § 1621.
 
Lake Locations owns a one-half interest in a large portion, 
and an exclusive interest in a small portion, of the 
Property for which Valley View seeks to quiet title. 
Without addition of Lake Locations, the Court cannot 
provide complete or meaningful declaratory or injunctive 
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relief regarding the easement’s effect on the Property. See 
MasterCard Int’l Inc. v. Visa Int’l Serv. Ass’n, Inc., 471 
F.3d 377, 387 (2d Cir.2006) (explaining that non-present 
titleholders to real property are generally required parties 
because a “district court [can]not grant the relief 
sought—declaring the plaintiff the titleholder—in the 
absence of the current or competing titleholders to that 
piece of property”); Wright v. Incline Village Gen. 
Improvement Dist., 597 F.Supp.2d 1191, 1206–07 
(D.Nev.2009) (“[W]here a plaintiff seeks injunctive or 
declaratory relief and a third-party has an enforceable 
interest in the subject matter of the dispute, the court 
cannot grant complete relief in the third party’s 
absence.”); Hugoton Energy Corp., 141 F.R.D. at 322–23 
(holding that absent landowners and leaseholders were 
required parties under Rule 19(a) because “they have a 
vital stake in the outcome” and “[a]ny judgment rendered 
in this action, which is nonbinding on the absent parties, 
might well cause the already parties to incur multiple or 
inconsistent obligations, as contemplated by Rule 19(a)”); 
Webb v.. Clarion Res., Inc., 95 F.R.D. 491, 492–93 
(N.D.Tex.1982) (proposed defendant that owned lease 
covering portion of the property at issue was required 
party because the court’s decisions would “determine not 
only the rights of [the existing defendant] but will be 
determinative of the right of the [proposed defendant], as 
the leasehold owner of its portion of the lands in 
question” and because the court “could not very well 
shape a judgment and place protective provisions therein 
to avoid any prejudice to the [proposed] defendants”); see 
also Federal Practice & Procedure, supra, § 1621 
(“Furthermore, in an action to enjoin the use of an 
easement on cotenants’ land and to compel removal of 
materials from the easement, all cotenants must be present 
in the suit even though that may destroy the court’s 
diversity jurisdiction.”). The Court cannot afford 
meaningful relief among the existing parties—namely, 
issue any declaratory or injunctive relief regarding the 
Property—in the absence of Lake Locations. Therefore, 
the Court finds that Lake Locations is a required party 
under Rule 19(a).
 
*7 The United States seems to concede that the Court 
cannot afford complete relief among the existing parties 
on Valley View’s QTA claim, as the Property is currently 
described in the Complaint. However, the United States 
argues that Valley View could have moved for 
amendment to quiet title to Lot 8 of the Property (the 
portion owned exclusively by Valley View), such that 
Lake Locations would not be a required party to this 
lawsuit. However, the Court finds that the Property should 
be analyzed as a whole as originally pled in the 
Complaint, rather than in piecemeal fashion or lot by lot. 
Further, Valley View made the tactical decision of 

seeking to add Lake Locations and maintain the Property 
description as originally pled, rather than seeking to 
amend the Property description. The former is a more 
difficult motion to win, but the latter may not have 
afforded Valley View the declaratory relief it desires. In 
any event, the Court’s role is to decide the Motion to 
Amend as presented, not second guess this tactical 
decision. Therefore, although there may be another 
amendment that would have eliminated Lake Locations’ 
interest in the litigation, that was not the amendment 
sought by Valley View. Nor does the Court believe such 
an amendment would allow the parties to meaningfully 
resolve the dispute.
 
The United States also argues—persuasively and with 
good reason—that “Plaintiff and Plaintiff alone is 
responsible for any failure to obtain complete relief” and 
that “[t]he fact that a plaintiff cannot achieve the purpose 
of its suit does not entail that litigation must continue, if 
the plaintiff is the party to blame for the disruption and 
prejudice that would cause.” (Resp. to Mot. to Amend 
11.) Essentially, the United States argues that no 
amendment should be permitted—regardless of whether 
Lake Locations is a required party under Rule 19(a)—due 
to Valley View’s undue delay, willful failure to disclose 
documents, and resulting prejudice of allowing 
amendment. This argument, which is the crux of the 
United States’ objection to amendment, is addressed in 
Part B below.
 

B. Whether the Court Will Court Exercise 
Discretion to Permit Amendment

The parties dispute the standard governing the Motion to 
Amend. Valley View urges the Rule 15(a) “when justice 
so requires” test. See Fed.R.Civ.P. 15(a) (“[L]eave [to 
amend] shall be freely given when justice so requires.”). 
The United States urges the Rule 16(e) “to prevent 
manifest injustice” test, which applies to requests to 
modify a Pretrial Order. See Fed.R.Civ.P. 16(e) 
(permitting a court to modify a pretrial order issued after a 
final pretrial conference “only to prevent manifest 
injustice”). Alternatively, the United States urges the Rule 
16(b)(4) “good cause” test, which applies to requests to 
modify a scheduling order. See Fed.R.Civ.P. 16(b)(4) 
(allowing modification of the Court’s schedule “only for 
good cause and with the judge’s consent”).
 
Although the requested amendment was filed after the 
deadline in the scheduling order, the Tenth Circuit has 
never held that a party seeking amendment of a complaint 
after the scheduling order deadline must show “good 
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cause” for the amendment, in addition to the Rule 15(a) 
requirements. See Minter v. Prime Equipment Co., 451 
F.3d 1196, 1205 n. 4 (10th Cir.2006) (noting that it had 
adopted a similar interpretation of Rule 16(b)’s “good 
cause” requirement in the context of counterclaims 
asserted after the scheduling order deadline, but not in the 
context of an amendment to the complaint, and declining 
to decide the issue). Therefore, the Court will not apply 
the Rule 16(b) standard.
 
*8 The remaining question is whether to apply Rule 15(a) 
or Rule 16(e). The Tenth Circuit has held that an “attempt 
to add a new claim to [a] pretrial order [is] the equivalent 
of asking leave to amend his complaint, and must be 
evaluated ... under the standard set forth in Rule 15(a).” 
Minter, 451 F.3d at 1204 (applying Rule 15(a) and 
affirming district court’s decision to strike new products 
liability claim from a pretrial order); see also Smith v. 
Aztec Well Servicing Co., 462 F.3d 1274,1285 (10th 
Cir.2006) (applying Rule 15(a) and affirming district 
court’s refusal to allow new claims in a pretrial order). In 
those cases, however, the new claims were either set forth 
in the pretrial order or at least proposed at the pretrial 
stage. In this case, amendment was sought well after the 
pretrial conference and entry of the pretrial order, 
bringing Rule 16(e) into play. One district court within 
the Tenth Circuit, faced with a similar dilemma, did not 
resolve the issue but instead analyzed both standards. See 
Williams v. Denny’s, Inc., No. 06–4067, 2007 WL 
4125777, at *2 (D.Kan. Nov. 13, 2007) (“Under either 
Rule 15(a) or Rule 16(e), the Court grants plaintiffs’ 
motion to modify the Pretrial Order to substitute Den–Tex 
Central, Inc. as the defendant in this matter.”). This Court 
also need not resolve this question. Under either standard, 
the Court exercises its discretion to permit amendment 
because “justice so requires” and also “to prevent 
manifest injustice.”
 

1. Rule 15(a)
Rule 15(a) states that “leave [to amend] shall be freely 
given when justice so requires.” Fed.R.Civ.P. 15(a). The 
purpose of such rule “is to provide litigants the maximum 
opportunity for each claim to be decided on its merits 
rather than on procedural niceties .” Minter, 451 F.3d at 
1204 (internal quotations omitted). A court may deny 
leave to amend based on undue delay or prejudice. See id.
 
Valley View engaged in undue delay because it was 
aware of the facts forming the basis of the Motion to 
Amend from the outset of the litigation, and Valley View 
has not provided any adequate justification for this delay. 
See Minter, 451 F.3d at 1206 (explaining that courts may 

deny leave to amend where the moving party was aware 
of the facts on which the requested amendment was based 
for some time prior to the filing of the motion). Further, 
the United States will likely suffer prejudice—including 
conducting additional discovery and revising its expert 
reports. Thus, the Court would be wholly justified in 
denying leave to amend. However, the Court finds that 
justice requires allowing amendment in this case because 
(1) the United States has asserted a counterclaim seeking 
nearly identical relief, which could remain pending even 
if amendment is denied and dismissal is granted; (2) the 
parties and Court have expended resources in deciding 
key interpretive issues, which will likely continue to be 
controlling even if amendment is permitted; (3) Lake 
Locations is a required party to be joined if feasible under 
Rule 19(a); and (4) Lake Locations may be feasibly 
joined, such that a Rule 19(b) analysis is unnecessary. 
These four reasons and the interest of resolving the 
dispute over the Property in one proceeding outweighs 
any undue delay and prejudice.
 

2. Rule 16(e)
*9 Rule 16(e) permits modification of a pretrial order 
only to prevent manifest injustice, and the burden of 
demonstrating manifest injustice is on the party moving 
for modification. Koch v. Koch Indus., Inc., 203 F.3d 
1202, 1222 (10th Cir.2000). For the same four reasons 
explained above, the Court finds that modification of the 
Pretrial Order is necessary to prevent manifest injustice in 
this lawsuit. There are serious issues in need of resolution 
related to the Property. Lake Locations may be feasibly 
(albeit belatedly) joined as a party in order for the existing 
parties to fully adjudicate these issues. The Court agrees 
with the United States that it will suffer prejudice, that 
Valley View engaged in willful and reckless conduct, and 
that the trial will be disrupted. See Koch, 203 F.3d at 1222 
(outlining these and other factors that can support denial 
of leave to amend pretrial order on appeal). However, the 
case is still in a posture where prejudice can be cured, and 
a trial affording complete relief among all owners or 
alleged owners of the Property will prevent manifest 
injustice.
 

V. United States’ Motion to Dismiss
The United States’ motion to dismiss the existing 
Complaint pursuant to Rule 12(b)(6) is denied as moot, as 
the Court will permit amendment to conform to the 
6/17/08 Deeds. The United States’ motion to dismiss the 
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current Complaint as a sanction for failing to disclose the 
deeds under Rule 26(a) or (e)—which is made pursuant to 
Rule 37(c)(1)(C) (authorizing “other possible sanctions” 
in event of violation)—would be a permissible sanction in 
this case. See Ortiz–Lopez v. Sociedad Espanola de 
Auxilio Mutuo Y Beneficiencia de Puerto Rico, 248 F.3d 
29, 37 (1st Cir.2001) (explaining that dismissal is a 
contemplated sanction of Rule 37(c)(1) and affirming 
exclusion of expert and resulting dismissal where failure 
to disclose expert was not substantially justified or 
harmless). In addition, the United States’ motion to 
dismiss as a sanction for failing to comply with the 
Court’s scheduling orders and/or to participate in good 
faith in the pretrial conference—which is made pursuant 
to Rule 16(f)(1)—is also a permissible sanction in this 
case. See Ocelot Oil Corp. v. Sparrow Indus., 847 F.2d 
1458, 1464 (10th Cir.1988) (explaining that dismissals 
and defaults are routinely upheld where the parties 
themselves neglected cases or refused to obey court 
orders). However, for the reasons explained above, the 
Court finds that a lesser sanction than dismissal is 
appropriate and best serves the ultimate interests of 
justice. Therefore, the United States’ Motion to Dismiss 
(Doc. 105) is denied.
 

V. Sanctions—Rule 16(f)
Although Valley View’s conduct warrants sanctions 
under various federal rules, the Court intends to sanction 
Valley View pursuant to Rule 16(f).13 Rule 16(f) provides:
 

(f) Sanctions.

(1) In General. On motion or on its own, the court 
may issue any just orders, including those authorized 
by Rule 37(b)(2)(A)(ii)-(vii), if a party or its 
attorney:

*10 (A) fails to appear at a scheduling or other 
pretrial conference;

(B) is substantially unprepared to participate—or 
does not participate in good faith—in the conference; 
or

(C) fails to obey a scheduling or other pretrial order.

(2) Imposing Fees and Costs. Instead of or in 
addition to any other sanction, the court must order 
the party, its attorney, or both to pay the reasonable 
expenses—including attorney’s fees-incurred 
because of any noncompliance with this rule, unless 

the noncompliance was substantially justified or 
other circumstances make an award of expenses 
unjust.

(emphasis added).
“While on the whole Rule 16 is concerned with the 
mechanics of pretrial scheduling and planning, its spirit, 
intent and purpose is clearly designed to be broadly 
remedial, allowing courts to actively manage the 
preparation of cases for trial.” In re Baker, 744 F.2d 1438, 
1440 (10th Cir.1984). Rule 16(f) sanctions serve two 
purposes. “The primary purpose of sanctions in this 
context is to insure reasonable management requirements 
for case preparation. The secondary purpose is to 
compensate opposing parties for inconvenience and 
expense incurred because of any noncompliance with the 
reasonable management orders of the court.” Id. “There 
can be no doubt that subsection (f) ... indicates the intent 
to give courts very broad discretion to use sanctions 
where necessary to insure not only that lawyers and 
parties refrain from contumacious behavior, already 
punishable under the various other rules and statutes, but 
that they fulfill their high duty to insure the expeditious 
and sound management of the preparation of cases for 
trial.” Id. Rule 16(f) “is a codification of the purpose to 
insist that the court, the lawyers and the parties abandon 
habits which unreasonably delay and otherwise interfere 
with the expeditious management of trial preparation.” Id. 
at 1441. Any Rule 16(f) sanction should impose the 
penalty “where the fault lies.” Id. at 1440.
 
In this case, fault lies with Valley View, and not Valley 
View’s counsel. Based on the above description of the 
purposes served by Rule 16(f), the Court finds it to be an 
appropriate vehicle for sanctioning Valley View. Valley 
View’s specific violations of Rule 16 include (1) failing 
to participate in good faith in the pretrial conference by 
failing to disclose the deeds, (2) failing to move for 
amendment to add Lake Locations in accordance with the 
scheduling order; and (3) unreasonably delaying trial and 
interfering with the expeditious management of trial 
preparation.14 Further, as explained above, Valley View’s 
failure was not substantially justified, and there are no 
other circumstances that would make an award of fees 
and costs unjust. See Fed.R.Civ.P. 16(f)(2) (“Instead of or 
in addition to any other sanction, the court must order the 
party, its attorney, or both to pay the reasonable 
expenses—including attorney’s fees—incurred because of 
any noncompliance with this rule, unless the 
noncompliance was substantially justified or other 
circumstances make an award of expenses unjust.”). Thus, 
the Court intends to impose fee-shifting sanctions upon 
Valley View as punishment for delaying this litigation 
and wasting the United States’ resources. In the event the 
Court decides a fee-shifting sanction is insufficient 
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punishment, the Court may also award an independent 
monetary sanction against Valley View.
 
*11 The Court will reserve issuing specific sanctions until 
the case is resolved. The United States will be given a 
date certain by which to file a brief setting forth its 
specific expense requests, and Valley View will be given 
an opportunity to respond and request an evidentiary 
hearing if desired. The Court considers this to be one of 
the most significant and unjustified non-disclosures by a 
party that it has encountered. Although the Court has 
decided to grant Valley View its request to proceed with 
the litigation to conform with the 6/17/08 Deeds and with 
Lake Locations as a party, such decision cannot be 
without a severe penalty to Valley View.
 

VII. Conclusion
The United States of America’s Motion to Dismiss (Doc. 
105) is DENIED. Plaintiff’s Motion for Leave to Join 
Party (Doc. 108) and to Amend Complaint (Doc. 109) are 
GRANTED. The United States’ Motion to Strike (Doc. 
110) is DENIED.
 
Lake Locations is a required party that can be feasibly 
joined under Rule 19(a). Valley View’s counsel is ordered 
to provide notice of this Opinion and Order to Lake 

Locations. Lake Locations must file a notice with the 
Court, either pro se or through counsel, as to whether it 
will voluntarily join the lawsuit as a plaintiff no later than 
July 8, 2011. If Lake Locations does not voluntary join as 
a plaintiff, Valley View will be permitted to name and 
serve Lake Locations as a defendant. See generally 
Federal Practice & Procedure, supra, § 1605 (explaining 
that required absentees who are subject to the jurisdiction 
of the court but who refuse to join as plaintiffs are 
properly added as defendants). The Court will set a date 
certain for amendment of the Complaint at a later time.
 
It appears that at least one other case—United States v. 
Howard, 10–CV–604–TCK–FHM, may present 
overlapping legal questions regarding the meaning of the 
relevant flowage easement.15 The United States is ordered 
to advise the Court of any other actions of which it is 
aware, either currently pending or resolved, that involve 
interpretation of the same flowage easement at issue in 
this case. Such notice shall be filed no later than July 8, 
2011.
 
ORDERED.
 

All Citations

Not Reported in F.Supp.2d, 2011 WL 2560215

Footnotes

1 The Property is divided into portions described by the parties as lots.

2 Although the Court denied summary judgment, the Court reached several legal conclusions regarding construction of the easement 
that will impact the ultimate outcome.

3 In granting the motion, the Court in no way “implicitly” or “expressly” concluded “that the United States would not be prejudiced 
by joinder of Lake Locations,” as now argued by Valley View. (Mot. to Amend 6.) Nor did the Court “grant[ ] Valley View’s 
motion for continuance based upon the need to add Lake Locations as a party,” as stated by Valley View. (Resp. to Mot. to 
Dismiss 3.) The Court simply entered a minute order following an unopposed motion for continuance.

4 The term “indispenable party” is not used in Federal Rule of Civil Procedure 19 (“Rule 19”). The Court uses the term “required 
party” for consistency with Rule 19.

5 Although it argues that Lake Locations is a required party to the United States’ counterclaim, Valley View did not expressly move 
the Court to join Lake Locations as a party to the counterclaim. The United States disputes that Lake Locations is a required party 
to its counterclaim. The Court does not reach this issue at this time.

6 It appears that counsel for both parties relied solely upon the abstract, which did not list the 6/17/08 Deeds. This is a common 
practice, and the Court does not find this to be negligent conduct by counsel.

7 The Court has determined that the three alternatives discussed below are supported by the law and within the Court’s discretion. 
The Court offers specific case law and justification for its selected alternative in Part III below.
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8 As argued by Valley View, the 6/17/08 Deeds constitute evidence outside the pleadings and may require conversion of the Rule 
12(b)(6) motion to one for summary judgment.

9 In its Motion to Dismiss, the United States urged the Court not only to dismiss Valley View’s claim but to “find for Defendant on 
its counterclaim,” indicating it would continue to pursue its counterclaim and even seek something akin to default judgment 
thereon. (Mot. to Dismiss 20.) Further, in its response to the Motion to Amend, the United States argued that it could proceed on its 
counterclaim without Lake Locations as a party. (Resp. to Mot. to Amend 6.) However, the United also stated that, in the event of 
dismissal of Valley View’s claim, it would “retain control” of its counterclaim and “may, for example, elect to withdraw it.” (Id.) 
For purposes of deciding how best to proceed, the Court must assume that the United States would continue to pursue its 
counterclaim in the event the Court were to dismiss Valley View’s claim.

10 Any suggestion that Valley View should be allowed to amend but the United States should be given no opportunity for further 
discovery is untenable.

11 The Court is not required to permit amendment even if Lake Locations is a Rule 19 required party. The Court still must consider 
the general propriety of amendment under the appropriate standard. See generally Brown v. Daniels, 290 Fed. Appx. 467, 474 (3rd 
Cir.2008) ( “While the motion was captioned under Rule 19 of the Federal Rules of Civil Procedure, the Court properly analyzed it 
under Rule 15, which governs the amendment of pleadings.”). Nonetheless, the question of Lake Locations’ status informs the 
Court’s discretion to permit amendment and will be discussed first.

12 The United States does not dispute that Lake Locations can be feasibly joined. Thus, the Court’s analysis focuses on Rule 19(a) 
and not Rule 19(b). See Askew v. Sheriff of Cook Cnty., Ill., 568 F.3d 632, 635 (7th Cir.2009) (“Once [a required party that can be 
feasibly joined] has been identified, the Rule prescribes what the court must do.... For the set of absentees who meet those criteria, 
it is Rule 19(a)(2) that specifies the correct response by the court, not Rule 19(b).”).

13 The United States has not expressly moved for any lesser sanctions than dismissal and has not filed a motion for sanctions. 
Nonetheless, Rule 16(f) allows the Court to issue sanctions on “[o]n motion or on its own.” Fed.R.Civ.P. 16(f)(1). The Court 
intends to do so, after giving both parties sufficient notice and an opportunity to be heard.

14 These are in addition to discovery violations sanctionable under other rules.

15 Such case is pending before Magistrate Judge Frank H. McCarthy pursuant to the consent of the parties.
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United States District Court, C.D. California, 

Southern Division.

VBS DISTRIBUTION, INC., a California 
corporation, and VBS Television, Inc., a 

California corporation, Plaintiffs,
v.

NUTRIVITA LABORATORIES, INC., 
Nutrivita, Inc., US Doctors’ Clinical, Inc., 

Robinson Pharma, Inc., KVLA, Inc., 
Tuong Nguyen, Tram Ho, and Jenny Do 
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ORDER GRANTING PLAINTIFFS’ MOTION TO 
FILE A THIRD AMENDED COMPLAINT AND 
DENYING DEFENDANTS’ MOTIONS

CORMAC J. CARNEY, UNITED STATES DISTRICT 
JUDGE

I. INTRODUCTION

*1 Plaintiffs VBS Distribution, Inc. and VBS Television, 
Inc. bring this action against Defendants Nutrivita 
Laboratories, Inc., Nutrivita, Inc., US Doctors’ Clinical, 
Inc., Robinson Pharma, Inc., KVLA, Inc., Tuong Nguyen, 
Tram Ho, and Jenny Do a/k/a Ngoc Nu. According to the 
operative Second Amended Complaint (“SAC”), 
Defendants have engaged in unfair business practices by 
selling a nutritional supplement and producing a 
television program that allegedly infringe on Plaintiffs’ 
own nutritional supplement and television program. (See 
generally Dkt. 39 [SAC].)
 
Based on this alleged infringement, Plaintiffs bring the 
following causes of action against some or all of the 
Defendants: (1) unfair competition under the Lanham Act, 
15 U.S.C. § 1125, (id. ¶¶ 109–13); (2) false advertising 
under the Lanham Act, 15 U.S.C. § 1125, (id. ¶¶ 114–18); 
(3) unfair competition, false advertising, and unfair and 
deceptive trade practices under California common law, 
(id. ¶¶ 119–20); (4) theft of trade secrets under the Defend 
Trade Secrets Act, 18 U.S.C. §§ 1832 et seq., (id. ¶¶ 
121–22); (5) theft of trade secrets under the California 
Uniform Trade Secrets Act, Cal. Civil Code §§ 3426 et 
seq., (id. ¶¶ 123–24); (6) copyright infringement under 17 
U.S.C. §§ 101 et seq., 501 et seq., (id. ¶¶ 125–29); (7) 
trade dress infringement under the Lanham Act, 15 U.S.C. 
§ 1125, (id. ¶¶ 130–31); (8) trade dress infringement 
under California statutory and common law, (id. ¶¶ 
132–35); (9) antitrust and restraint of trade under 15 
U.S.C. §§ 1, 2, (id. ¶¶ 136–37); (10) antitrust and restraint 
of trade under the California Cartwright Act, Cal. Bus. & 
Prof. Code §§ 16700 et seq., (id. ¶¶ 138–39); (11) 
interference with contractual relationships under 
California law, (id. ¶¶ 140–41); (12) interference with 
prospective economic advantage under California law, 
(id. ¶¶ 142–43); (13) civil conspiracy under California 
law, (id. ¶¶ 144–45); and (14) breach of fiduciary duties 
under California law, (id. ¶¶ 146–47).
 
Now before the Court are multiple motions filed by the 
parties: Defendants’ motion for summary judgment, (Dkt. 
201), Defendants’ motion for judgment on the pleadings, 
(Dkt. 208), Defendants’ application to file documents 
under seal, (Dkts. 203, 206), Defendants’ motion to 
exclude Plaintiffs’ experts, (Dkt. 205), and Plaintiffs’ 
motion for leave to file a Third Amended Complaint, 
(Dkt. 209). For the following reasons, Plaintiffs’ motion 
for leave to file a Third Amended Complaint is 
GRANTED, Defendants’ applications to file documents 
under seal are DENIED, and Defendants’ remaining 
motions are DENIED in part and DENIED WITHOUT 
PREJUDICE in part.1
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II. MOTION FOR LEAVE TO FILE THIRD 
AMENDED COMPLAINT, MOTION FOR 
JUDGMENT ON THE PLEADINGS, AND MOTION 
FOR SUMMARY JUDGMENT

A. Relevant Background Facts
*2 On August 23, 2016, Plaintiffs initiated this action by 
filing their Complaint. (Dkt. 1.) On September 28, 2016, 
Plaintiffs filed a First Amended Complaint. (Dkt. 17.) On 
December 1, 2016, the Court granted in part Defendants’ 
motion to dismiss the First Amended Complaint with 
leave to amend. (Dkt. 33.) In response, Plaintiffs filed the 
SAC, incorrectly styled as a “Third Amended 
Complaint,” on December 30, 2016. (Dkt. 39.)
 
On September 28, 2017, Defendants informed Plaintiffs 
that they intended to bring a motion for judgment on the 
pleadings. (Dkt. 215 at 3.) Defendants also indicated that 
they would not bring such a motion if Plaintiffs were 
willing to withdraw certain claims. (Id. at 3–4.) Over the 
course of the following month, the parties discussed 
stipulating to allow Plaintiffs to file a Third Amended 
Complaint to avoid a motion for judgment on the 
pleadings, but the parties were ultimately unable to reach 
an agreement. (Id. at 4–6.) Each party blames the other 
party for their failure to reach an agreement. Defendants 
claim that Plaintiffs refused to provide a draft of the 
proposed amendment, (id. at 6), while Plaintiffs claim that 
Defendants reneged on an agreement to stipulate when 
they retained new counsel, (Dkt. 209-2 at 5.)
 
On January 5, 2018, Defendants again informed Plaintiffs 
that they would move for judgment on the pleadings, and 
also indicated they would move for summary judgment. 
(Dkt. 215 at 6.) Defendants filed those motions on 
January 12, 2018. (Dkts. 155, 156.) In response, Plaintiffs 
filed a motion for leave to file a Third Amended 
Complaint on January 12, 2018. (Dkt. 165.) On February 
8, 2018, the Court denied the parties’ motions without 
prejudice in light of their anticipated mediation. (Dkt. 
196.) On April 9, 2018, the parties informed the court that 
they were not able to reach a settlement during mediation, 
and shortly thereafter the parties refiled their motions. 
(Dkts. 201, 208, 209.)
 

B. Analysis
Federal Rule of Civil Procedure 15 provides that after a 
party has been served with a responsive pleading, “a party 
may amend its pleading only with the opposing party’s 
written consent or the court’s leave. The court should 
freely give leave when justice so requires.” Fed. R. Civ. 
P. 15(a)(2). “In the absence of any apparent or declared 
reason—such as undue delay, bad faith or dilatory motive 
on the part of the movant, repeated failure to cure 
deficiencies by amendments previously allowed, undue 
prejudice to the opposing party by virtue of allowance of 
the amendment, futility of amendment, etc.—the leave 
sought should, as the rules require, be ‘freely given.’ ” 
Eminence Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 
1052 (9th Cir. 2003) (quoting Foman v. Davis, 371 U.S. 
178, 182 (1962)). The policy favoring amendment is to be 
applied with “extreme liberality,” and the party opposing 
the motion has the burden to convince the court that 
justice requires denial. Id. at 1051; DCD Programs, Ltd. 
v. Leighton, 833 F.2d 183, 186–87 (9th Cir. 1987). Absent 
prejudice, or a strong showing of the remaining factors, 
there exists a presumption under Rule 15(a) in favor of 
granting leave to amend. Eminence Capital, 316 F.3d at 
1052.
 
The Court finds that leave to amend is warranted here, 
particularly given the standard of extreme liberality. All 
of Defendants’ objections are not viable. Defendants 
argue that Plaintiffs acted in bad faith and unduly delayed 
amendment, but Plaintiffs’ delay in bringing their motion 
was due to both parties’ delay in filing motions and both 
parties’ failure to reach an agreed upon stipulation. 
Further, no trial date is currently scheduled, so the 
amendment will not result in the delay of a trial. 
Moreover, the Court will allow Defendants to file 
dispositive motions in response to Plaintiffs’ amended 
allegations to avoid any risk of prejudice to Defendants.
 
*3 Defendants also claim that Plaintiffs’ allegations are 
futile and attack the legal sufficiency of Plaintiffs’ claims. 
This argument is also insufficient to support denial of 
Plaintiffs’ motion. Defendants’ arguments go to the merits 
of Plaintiffs’ allegations and are more appropriately raised 
in the dispositive motions that Defendants will have an 
opportunity to bring.
 
Based on the foregoing, Plaintiffs’ motion for leave to file 
a Third Amended Complaint is GRANTED. Plaintiffs are 
DIRECTED to file their Third Amended Complaint as a 
separate docket entry by May 11, 2018. In light of this 
anticipated amendment, Defendants’ motion for judgment 
on the pleadings and motion for summary judgement are 
DENIED WITHOUT PREJUDICE, and Defendants 
may refile these motions no later than June 11, 2018.
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III. APPLICATIONS TO FILE UNDER SEAL
When Defendants filed their motion for summary 
judgment and their motion to exclude Plaintiffs’ experts, 
they concurrently requested that certain documents in 
support of these motions be filed under seal. (Dkts. 203, 
206.) Defendants’ applications to file under seal are 
DENIED.
 
The public has a common law right of access to public 
records and documents, including judicial records and 
documents. Pintos v. Pac. Creditors Ass’n, 605 F.3d 665, 
678 (9th Cir. 2009). There is a “strong presumption in 
favor of access to court records.” Foltz v. State Farm Mut. 
Auto. Ins. Co., 331 F.3d 1122, 1135 (9th Cir. 2003). A 
party seeking to overcome this strong presumption in 
connection with a dispositive motion bears the burden of 
showing “compelling reasons supported by specific 
factual findings” that “outweigh the general history of 
access and the public policies favoring disclosure.” 
Pintos, 605 F.3d at 678. Records filed in connection with 
non-dispositive motions can be sealed only upon a 
“particularized showing” of good cause. Kamakana v. 
City & Cty. of Honolulu, 447 F.3d 1172, 1180 (9th Cir. 
2006). “A party asserting good cause bears the burden, for 
each particular document it seeks to protect, of showing 
that specific prejudice or harm will result if no protective 
order is granted.” Foltz, 331 F.3d at 1130 (emphasis 
added). The fact that the records have been designated 
“confidential” pursuant to a stipulated protective order 
does not provide the good cause required for sealing. 
Joint Equity Comm. of Investors of Real Estate Partners, 
Inc. v. Coldwell Banker Real Estate Corp., No. SACV 
10-401, 2012 WL 234396, at *2–3 (C.D. Cal. Jan. 24, 
2012).
 
Defendants have failed to show compelling reasons—or 
even good cause—to justify filing the requested 
documents under seal. Their applications merely state that 
the documents were designated as “confidential” pursuant 
to the parties’ stipulated protective order, and that the 
documents contain “confidential business information.” 
These blanket assertions do not satisfy Defendants’ 
burden of making a particularized showing of compelling 
reasons for each item that they seek to file under seal.
 
The fact that the documents were marked confidential by 
one of the parties under a stipulated protective order is not 
sufficient to warrant sealing the records on the Court’s 
docket. See Foltz, 331 F.3d at 1133 (“[A] party seeking 
the protection of the court via a blanket protective order 

typically does not make the ‘good cause’ showing 
required by Rule 26(c) with respect to any particular 
document.”); Joint Equity Comm., 2012 WL 234396, at 
*2 (“The parties can’t simply proclaim that all 
‘confidential’ documents must be covered by a protective 
order, and later argue that documents are confidential 
because they are covered by that order. This circular 
reasoning leads to situations, like the one here, where the 
parties never actually explain why any documents should 
be withheld from the public.” (emphasis in original)). 
Further, Defendants’ cursory and general statement that 
the documents reflect “confidential business information” 
is insufficient. This statement is not supported by any 
reference to a particular document, nor any description of 
the purported business information at issue, nor any 
explanation why that business information is confidential 
and should be sealed. The parties are advised that any 
further applications to file under seal based on these 
blanket assertions are strongly disfavored.
 

IV. MOTION TO EXCLUDE PLAINTIFFS’ 
EXPERTS
*4 On April 23, 2017, the Court issued a scheduling order 
which states, in relevant part, that “[a]ll discovery, 
including discovery motions, shall be completed by 
December 14, 2017.” (Dkt. 65.) The scheduling order also 
set a trial date for March 20, 2018. (Id.) On December 20, 
2017, six days after the discovery cut-off date, Plaintiffs 
disclosed for the first time two experts, Robert Klein and 
Michael Einhorn, and served Defendants with their expert 
reports. (Dkt. 205-2 at 3.) Klein is Plaintiffs’ liability 
expert on the false advertisement claim, and Einhorn is 
Plaintiffs’ damages expert on the false advertising claim. 
(Id. at 3–4.) Defendants now move to exclude Klein and 
Einhorn as experts based on Plaintiffs’ untimely 
disclosure and under Daubert v. Merrell Dow Pharms., 
Inc., 509 U.S. 579 (1993). (See generally Dkt. 205-2.)
 
The Court agrees with Defendants that the disclosure was 
untimely. Pursuant to the Court’s scheduling order, all 
discovery, including expert discovery, was to be 
completed by December 14, 2017. This order required 
Plaintiffs to disclose their experts to Defendants 
sufficiently in advance of the discovery cut-off to allow 
Defendants to depose the experts and prepare rebuttals. 
Plaintiffs nevertheless argue that their disclosure was 
timely under Federal Rule of Civil Procedure 26(a)(2)(D), 
which provides that a party must disclose their experts “at 
the times and in the sequence that the court orders.” The 
Rule also provides that “[a]bsent a stipulation or a court 
order, the disclosures must be made at least 90 days 
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before the date set for trial.” Fed. R. Civ. P. 
26(a)(2)(D)(i). Plaintiffs argue that under Rule 
26(a)(2)(D), they were required to make disclosures 90 
days before trial. (Dkt. 213 at 3.) However, the 90-day 
deadline does not apply where, as here, the Court issued a 
scheduling order providing for a different deadline. Rule 
26 expressly states that the Court-ordered deadline applies 
in such circumstances.
 
Because Plaintiffs’ disclosure of their experts was 
untimely, the Court may exclude the experts from 
testifying unless Plaintiffs’ failure “was substantially 
justified or is harmless.” Fed. R. Civ. P. 37(c)(1). Here, 
the original trial date has been vacated, a new trial date 
has not been set, and both parties have additional time to 
prepare for trial. There is therefore no indication that 
Defendants have been harmed by the late disclosure. 
Consequently, the Court finds that the drastic remedy of 
excluding Plaintiffs’ experts is not warranted here.
 
The Court also finds that Defendants’ arguments seeking 
to exclude the experts under Daubert are premature and 
more appropriately addressed on a motion in limine closer 
to trial. The district court has inherent authority to manage 
the course of trials, including discretion over when to rule 
on a motion in limine Luce v. United States, 469 U.S. 38, 
41 n.4 (1984); United States v. Cook, 608 F.2d 1175, 
1186 (9th Cir. 1979), overruled on other grounds by Luce, 
469 U.S. 38. Evidence will be excluded in limine only 
when the evidence is clearly inadmissible on all potential 
grounds. When, as here, the proffered evidence does not 
meet this high standard, “evidentiary rulings should be 

deferred until trial so that questions of foundation, 
relevancy and potential prejudice may be resolved in 
proper context.” Hawthorne Partners v. AT & T Techs., 
Inc., 831 F. Supp. 1398, 1400–01 (N.D. Ill. 1993).
 
Accordingly, Defendants’ motion to exclude Plaintiffs’ 
experts based on untimely disclosure is DENIED, and 
Defendants’ motion under Daubert is DENIED 
WITHOUT PREJUDICE.
 

V. CONCLUSION
For the foregoing reasons, Plaintiffs’ motion for leave to 
file a Third Amended Complaint is GRANTED. 
Plaintiffs are DIRECTED to file their Third Amended 
Complaint as a separate docket entry by May 11, 2018. 
Defendants’ motion for judgment on the pleadings and 
motion for summary judgement are DENIED 
WITHOUT PREJUDICE, and Defendants may renew 
these motions no later than June 11, 2018. Defendants’ 
applications to file under seal are DENIED. Defendants’ 
motion to exclude Plaintiffs’ experts is DENIED in part 
and DENIED WITHOUT PREJUDICE in part.
 

All Citations

Slip Copy, 2018 WL 9946319

Footnotes

1 Having read and considered the papers presented by the parties, the Court finds this matter appropriate for disposition without a 
hearing. See Fed. R. Civ. P. 78; Local Rule 7-15. Accordingly, the hearing set for May 14, 2018, at 1:30 p.m. is hereby vacated and 
off calendar.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Proceedings: Oder (1) DENYING Plaintiff’s Motion 
for Leave to Amend Complaint and to Remand (Dkt. 
No. 26); and (2) VACATING the January 25, 2021 
Hearing (IN CHAMBERS)

The Honorable JESUS G. BERNAL, UNITED STATES 
DISTRICT JUDGE

*1 Before the Court is a motion for leave to amend 
complaint and to remand filed by Plaintiff Sarah Weeks. 
(“Motion,” Dkt. No. 26.) The Court finds this matter 
appropriate for resolution without a hearing. See Fed. R. 
Civ. P. 78; L.R. 7-15. After considering the papers filed in 
support of and in opposition to the Motion, the Court 
DENIES the Motion. The hearing scheduled for January 
25, 2021 is VACATED.
 

I. BACKGROUND

On April 10, 2019, Plaintiff filed her Complaint against 
Defendants La Quinta Holdings, Inc, LQ Management, 

L.L.C, and Does 1-25 in the Superior Court of the State of 
California for the County of San Bernardino. 
(“Complaint,” Dkt. No. 1-1.) The Complaint alleges one 
cause of action for negligence. (Id. ¶¶ 12-19.) On August 
28, 2019, Defendant LQ Management, LLC (“LQ”) 
removed the action to federal court on the basis of 
diversity jurisdiction. (“Notice of Removal,” Dkt. No. 1.)
 
Plaintiff filed the Motion on November 9, 2020, along 
with the Declaration of Anthony Werbin (“Werbin 
Declaration,” Dkt. No. 26-2). Defendant opposed the 
Motion on December 8, 2020. (“Opposition,” Dkt. No. 
29.) Plaintiff replied on December 22, 2020. (“Reply,” 
Dkt. No. 30.)
 

II. FACTUAL ALLEGATIONS

Plaintiff alleges the following facts. Defendants LQ 
Management, LLC (“LQM”) and Does 1-25 own, 
manage, supervise, inspect, and maintain La Quinta 
Hotel, located at 3555 Inland Empire Blvd., Ontario, 
California, 91764. (Compl. ¶ 6.) On April 8, 2018, 
Plaintiff was a paying guest at the Hotel, when she fell on 
a slick and wet floor in her hotel room. (Id. ¶ 5.) The fall 
required emergency transportation by ambulance to a 
hospital and surgery, and caused serious injuries, 
including seven fractures to Plaintiff’s patella. (Id.) While 
Defendants were on notice of the dangerous condition of 
the floor and shower area, there were no signs alerting 
Plaintiff that the floor was wet and slick, or other 
safeguards to ensure that the water did not leak from the 
shower into the bathroom area. (Id. ¶ 7.)
 
The proposed Defendant, H. Alexander Oh, is a manager 
of the Hotel. (Werbin Decl. ¶ 10.) Plaintiff asserts that Oh 
failed to ensure that Plaintiff’s room was free from 
dangerous conditions. (Mot.; Werbin Decl. ¶ 11.) Plaintiff 
argues that, as evidenced in a September 6, 2012 e-mail 
from Oh, he was aware of the issue of water leaking onto 
the bathroom floors, but did not fix the issue. (Id. ¶ 12.)
 

III. LEGAL STANDARD

After removal, if a plaintiff “seeks to join additional 
defendants whose joinder would destroy subject matter 
jurisdiction, the court may deny joinder, or permit joinder 
and remand the action to State court.” 28 U.S.C. § 
1447(e). Federal Rule of Civil Procedure 15 provides that 
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leave to amend “shall be freely given when justice so 
requires.” Fed. R. Civ. P. 15(a). The Ninth Circuit holds “ 
‘[t]his policy is to be applied with extreme liberality.’ ” 
Eminence Capital, L.L.C. v. Aspeon, Inc., 316 F.3d 1048, 
1051 (9th Cir. 2003) (quoting Owens v. Kaiser Found. 
Health Plan, Inc., 244 F.3d 708, 712 (9th Cir. 2001)). The 
Ninth Circuit considers five factors when considering a 
motion for leave to amend: (1) bad faith, (2) undue delay, 
(3) prejudice to the opposing party, (4) the futility of 
amendment, and (5) whether the plaintiff has previously 
amended his or her complaint. Nunes v. Ashcroft, 375 
F.3d 805, 808 (9th Cir. 2004). “The party opposing 
amendment bears the burden of showing prejudice, unfair 
delay, bad faith, or futility of amendment.” United Steel, 
Paper & Forestry, Rubber, Mfg., Energy, Allied Indus. & 
Serv. Workers Int’l Union, AFL-CIO, CLC v. 
ConocoPhillips Co., 2009 WL 650730, at *2 (C.D. Cal. 
Mar. 12, 2009) (citing Eminence Capital, 316 F.3d at 
1052; DCD Programs, Ltd. v. Leighton, 833 F.2d 183, 
186-87 (9th Cir. 1987)).
 
*2 However, some courts in this circuit have found that 
“the permissive amendment under Rule 15(a) does not 
apply when a plaintiff amends her complaint after 
removal to add a diversity destroying defendant.” Chan v. 
Bucephalus Alternative Energy Group, LLC, 2009 WL 
1108744, at *3 (N.D. Cal. 2009) (citing Bakshi v. Bayer 
Healthcare, LLC, 2007 WL 1232049, at *2 (N.D. Cal. 
2007)). These courts consider the following six factors: 
“(1) whether the party sought to be joined is needed for 
just adjudication and would be joined under Federal Rule 
of Civil Procedure 19(a); (2) whether the statute of 
limitations would preclude an original action against the 
new defendants in state court; (3) whether there has been 
unexplained delay in requesting joinder; (4) whether 
joinder is intended solely to defeat federal jurisdiction; (5) 
whether the claims against the new defendant appear 
valid; and (6) whether denial of joinder will prejudice the 
plaintiff.” See IBC Aviation Servs., Inc. v. Compania 
Mexicana de Aviacion, S.A. de C.V., 125 F. Supp. 2d 
1008, 1011 (N.D. Cal. 2000); Boon v. Allstate Ins. Co., 
299 F. Supp. 2d 1016, 1020 (C.D. Cal. 2002).
 

IV. DISCUSSION

Plaintiff moves to amend the Complaint to name H. 
Alexander Oh, a manager of the Hotel, as a Defendant. 
Because Oh is a California resident, Plaintiff also moves 
to remand the action to state court, arguing that the Court 
would no longer have subject matter jurisdiction. After 
considering the following six factors, the Court DENIES 
Plaintiff’s Motion.

 

A. Necessary Parties Under Rule 19(a)
The Court finds that H. Alexander Oh is not a necessary 
party under Rule 19(a). A “necessary party” under Rule 
19 is one “having an interest in the controversy, and who 
ought to be made [a] part[y], in order that the court may 
act on that rule which requires it to decide and finally 
determine the entire controversy, and do complete justice, 
by adjusting all the rights involved in it.” See CP Nat’l 
Corp. v. Bonneville Power Admin., 928 F.2d 805, 912 
(9th Cir. 1991) (citation omitted). The Ninth Circuit 
explains such a rule requires joinder for a party when 
“complete relief” cannot be accorded without such joinder 
or that disposing of the action without the joined party 
may (i) impede that person’s ability to protect their 
interest or (ii) leave an existing party at risk of incurring 
multiple or inconsistent obligations. See Fed. R. Civ. P. 
19(a); Northrop Corp. v. McDonnell Douglas Corp., 705 
F.2d 1030, 1043 (9th Cir. 1983).
 
Here, no such circumstances exist. Plaintiff seeks money 
damages, and Defendant LQM may be held liable for 
damages caused by its employees, even if Oh is not joined 
in this action. See Perez v. City of Huntington Park, 7 
Cal. App. 4th 817, 820 (1992) (citing Golceff v. 
Sugarman, 36 Cal. 2d 152, 154 (1950)). Plaintiff would 
be able to obtain complete relief in Oh’s absence. This 
factor weighs against amendment.
 

B. Statute of Limitations
The statute of limitations in California for personal injury 
claims is two years. Cal. Code Civ. Proc. § 335.1. The 
alleged incident occurred on April 8, 2018. (Compl. ¶ 5.) 
However, the statute of limitations was tolled from April 
6, 2020 until October 1, 2020 in light of the COVID-19 
pandemic. California Rules of Court, Emergency Rule 9. 
While the statute of limitations may have expired in 
October 2020, Defendant points out that Plaintiff 
informed Defendant of her intention to file a motion to 
amend and remand before this date. (Opp’n at 7; Choi 
Decl. ¶ 10.) However, Plaintiff did not seek to enter into a 
tolling agreement or file an action against Oh to preserve 
her right. (Id.) Plaintiff does not address this argument in 
her Reply. Although an expired statute of limitations 
generally favors allowing amendment, given these 
circumstances, the Court finds that this factor is neutral.
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C. Unexplained Delay
*3 “When determining whether to allow amendment to 
add a nondiverse party, courts consider whether the 
amendment was attempted in a timely fashion.” Clinco v. 
Roberts, 41 F. Supp. 2d 1080, 1083 (C.D. Cal. 1999) 
(finding amendment less than six weeks after complaint to 
be timely). Here, Plaintiff seeks to amend her Complaint 
more than one year after removal, and three months 
before the trial date. Moreover, Defendant argues that 
Plaintiff knew of Oh’s identity in October 2019 and 
acquired the e-mail at issue in December 2019. (Opp’n at 
10.) Yet, Plaintiff only undertook to amend the pleadings 
in November 2020, long after the deadline to amend the 
pleadings or add new parties, and after the statute of 
limitations on any claim against Oh had run. (Id.) Plaintiff 
responds that while the email that led Plaintiff to 
investigate Oh’s liability was provided in December 2019, 
moving counsel did not become aware of the document 
until June 22, 2020, when he took over the case and 
received the case file. (Reply at 2.) Still, Defendant does 
not explain prior counsel’s delay or the months-long gap 
between the date of this alleged discovery and Plaintiff’s 
motion. The Court finds that this delay was unreasonable. 
AmerisourceBergen Corp. v. Dialysist West, Inc., 465 
F.3d 946, 953 (9th Cir. 2006) (noting that an “eight month 
delay between the time of obtaining a relevant fact and 
seeking a leave to amend is unreasonable”). This factor 
therefore weighs heavily against amendment.
 

D. Purpose of Joinder
“[T]he motive of a plaintiff in seeking the joinder of an 
additional defendant is relevant to a trial court’s decision 
to grant the plaintiff leave to amend his original 
complaint.” Desert Empire Bank v. Ins. Co. of N. 
America, 623 F.2d 1371, 1376 (9th Cir. 1980). Defendant 
argues that Plaintiff’s motive for adding Oh as a party 
appears to be solely to defeat jurisdiction. (Opp’n at 7.) 
However, suspicion of amendment for the purpose of 
destroying diversity is not an important factor in this 
analysis, as Section 1447(e) gives courts flexibility in 
determining how to handle addition of 
diversity-destroying defendants. See IBC Aviation, 125 F. 
Supp. 2d at 1012 (citing Trotman, 1996 WL 428333, at *1 
(“The legislative history to § 1447(e) ... suggests that it 
was intended to undermine the doctrine employed by 
some courts that amendments which destroyed diversity 
were to be viewed with suspicion.”)). Although 
Defendant convincingly argues that Defendant seeks to 

add Oh for the purposes of defeating diversity, Plaintiffs’ 
underlying allegations are not so threadbare as to support 
a conclusion of bad faith. The Court therefore finds that 
this factor is neutral.
 

E. Validity of the Claims Against the New Defendant
Plaintiff’s claims appear to be viable. To state a facially 
viable claim for purposes of joinder under section 
1447(e), a plaintiff need not allege a claim with 
particularity or even plausibility. Instead, “under section 
1447(e), the Court need only determine whether the claim 
‘seems’ valid.” Freeman v. Cardinal Health Pharmacy 
Servs., LLC, 2015 WL 2006183, at *3 (E.D. Cal. May 1, 
2015) (quoting Hardin v. Wal-Mart Stores, Inc., 813 F. 
Supp. 2d 1167, 1174 (E.D. Cal. 2011)); see also Sabag, 
2016 WL 6581154, at *6 (“In considering the validity of 
plaintiff’s claims, the [c]ourt need only determine whether 
the claim seems valid which is not the same as the 
standard in either a motion to dismiss or a motion for 
summary judgment.”) (internal quotations omitted).
 
Here, Plaintiff seeks to assert one cause of action of 
negligence against Oh. (Proposed First Amended 
Complaint, Mot. Ex. 3.) To state a claim for negligence, a 
plaintiff must establish: (1) the defendant had a duty to 
use due care, (2) the defendant breached that duty, and (3) 
that breach was the proximate or legal cause of the 
resulting injury. Hayes v. City of San Diego, 57 Cal. 4th 
622, 629 (2013) (citations omitted).
 
Plaintiff argues that as the Hotel manager, Oh had a duty 
to ensure that the premises were safe and free of danger. 
(Reply at 5.) Plaintiff alleges that he had knowledge of a 
dangerous condition, as evidenced by the 2012 e-mail, 
and that this dangerous condition was present on the date 
of the incident and caused Plaintiff’s injury. (Id.) 
Defendant argues that Plaintiff’s theory of liability fails 
because: (1) the issue described in the e-mail was 
remedied long before the accident and (2) did not cause 
the spill Plaintiff allegedly slipped on; (3) Plaintiff cannot 
prove that Oh had notice of the specific condition alleged 
in her complaint; and (4) there is evidence that Plaintiff 
slipped on a banana peel, and not water. (Opp’n at 8-9.) 
However, these are all questions of fact, which do not 
foreclose Plaintiff’s claims as a matter of law. The Court 
finds that Plaintiff’s negligence claim against Oh “seems 
valid.” Freeman, 2015 WL 2006183, at *3. This factor 
favors amendment.
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F. Prejudice to Plaintiff
*4 The Court finds that Plaintiff would not be prejudiced 
by denial of leave to amend because Plaintiff may 
subpoena Oh to testify at trial to, for example, establish 
La Quinta’s actual or constructive knowledge of the 
dangerous condition at issue. Newcombe v. Adolf Coors 
Co., 157 F.3d 686, 691 (9th Cir. 1998). In turn, Defendant 
would be prejudiced if the case were to be remanded on 
the eve of trial, having expended significant resources to 
prepare the case. (Opp’n at 9; Choi Decl. ¶ 12.) This 
factor therefore weighs against amendment.
 
Considering the above factors as a whole, the Court finds 
amendment is not warranted. While the claims against Oh 
seem to be facially valid, the proposed Defendant is not a 
necessary party, the significant delay in seeking 
amendment is Plaintiff’s own doing, and Plaintiff would 
not be prejudiced by a denial of leave to amend. 
Accordingly, the Court DENIES the Motion to amend. 

Having determined that leave to amend is not warranted, 
the Court further DENIES the Motion to remand, because 
Plaintiff does not argue another ground for remand.
 

V. CONCLUSION

For the reasons above, the Court DENIES Plaintiff’s 
Motion. The hearing set for January 25, 2021 is 
VACATED.
 
IT IS SO ORDERED.
 

All Citations

Slip Copy, 2021 WL 230035
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ORDER DENYING IN PART AND GRANTING IN 
PART PLAINTIFFS’ MOTION TO AMEND 
COMPLAINT

HONORABLE ANDRÉ BIROTTE JR., UNITED 
STATES DISTRICT COURT JUDGE

*1 Before the Court is Plaintiffs Kathleen Williams and 
Michael Hill’s (“Plaintiffs”) Motion to Modify the 
Scheduling Order and for Leave to Amend Complaint for 
the fourth time. (Dkt. No. 142 (“Mot.”).) Defendants City 
of Long Beach (“City”) and Los Angeles County 
Metropolitan Transit Authority (“MTA”) each filed an 

opposition. Plaintiffs replied. The Court heard oral 
argument on June 19, 2020. The Court DENIES the 
Motion as to proposed Defendant Philip A. Washington 
and GRANTS the Motion as to proposed Defendant 
Robert Luna.
 

I. BACKGROUND
The Court previously set forth the factual and procedural 
background of this action in its Order denying in part and 
granting in part MTA’s Motion to Dismiss Plaintiffs’ 
Second Amended Complaint. (Dkt. No. 72.) Plaintiffs’ 
basic theory is that MTA’s no-turnstile honor system is a 
ruse used to intentionally target low-income communities 
of color with pretextual and unconstitutional searches and 
seizures. In the instant motion, Plaintiffs seek to: (1) 
replace two fictitiously-named defendants with MTA 
CEO Philip A. Washington (“Washington”) and Long 
Beach Police Department (“LBPD”) Chief Robert Luna 
(“Luna”); and (2) add Washington and Luna to their 
request for recovery of punitive damages under Plaintiffs’ 
sixth cause of action for violation of 42 U.S.C. § 1981. 
(Mot. at 4.)
 
On September 20, 2018, this Court issued the Scheduling 
Order and set November 30, 2018 as the last date to hear 
motions to amend pleadings and add parties. (Dkt. No. 
69.) The Court amended the Scheduling Order three times 
per stipulation of the parties, but in no stipulation did the 
parties seek to extend the deadline to move to amend the 
pleadings. (Dkt. No. 119.) Plaintiffs filed this Motion on 
May 22, 2020.
 

II. LEGAL STANDARDS
A party moving to amend its pleading after the deadline 
set forth in the scheduling order “must first show ‘good 
cause’ for amendment under [Federal Rule of Civil 
Procedure (“Rule”) ] 16(b), then, if ‘good cause’ be 
shown, the party must demonstrate that amendment was 
proper under Rule 15.” Johnson v. Mammoth Recreations, 
Inc., 975 F.2d 604, 608 (9th Cir. 1992) (citing Forstmann 
v. Culp, 114 F.R.D. 83, 85 (M.D.N.C.1987)).
 
Rule 16(b)’s good cause standard “primarily considers the 
diligence of the party seeking the amendment.” Coleman 
v. Quaker Oats Co., 232 F.3d 1271, 1294 (9th Cir. 2000) 
(quoting Mammoth, 975 F.2d at 609). “Carelessness is not 
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compatible with a finding of diligence and offers no 
reason for a grant of relief.” Mammoth, 975 F.2d at 609.
 
Rule 15 directs courts to “freely give leave [to amend] 
when justice so requires.” Fed. R. Civ. P. 15(a). Rule 15 
should be applied with “extreme liberality.” Eminence 
Capital, LLC v. Aspeon, Inc., 316 F.3d 1048, 1051 (9th 
Cir. 2003); Owens v. Kaiser Found. Health Plan, Inc., 
244 F.3d 708, 712 (9th Cir.2001). The Ninth Circuit 
considers five factors to determine whether to grant leave 
to amend under Rule 15(a): “(1) bad faith; (2) undue 
delay; (3) prejudice to the opposing party; (4) futility of 
amendment; and (5) whether the plaintiff has previously 
amended his complaint.” Nunes v. Ashcroft, 375 F.3d 805, 
808 (9th Cir. 2004). Each factor is not given equal weight. 
Bonin v. Calderon, 59 F.3d 815, 845 (9th Cir. 1995). “It is 
the consideration of prejudice to the opposing party that 
carries the greatest weight.” Eminence Capital, L.L.C. v. 
Aspeon, Inc., 316 F.3d 1048, 1051 (9th Cir. 2003). 
Moreover, “The party opposing amendment bears the 
burden of showing prejudice,” DCD Programs, Ltd. v. 
Leighton, 833 F.2d 183, 187 (9th Cir. 1987).
 

III. DISCUSSION
*2 The Court will address the motion as to each proposed 
additional defendant in turn.
 

A. Leave to Amend to Add Washington is DENIED

Plaintiffs seek to replace fictitiously-named DOE 2 with 
MTA CEO Philip Washington on the theory that 
Washington authorized the alleged discriminatory MTA 
policies and practices, directed them, and/or knew of or 
should have known of them and failed to prevent them. 
(Mot. at 22.) In the proposed Fourth Amended Complaint 
(“4AC,” Holder Decl. (Dkt. No. 142-1), Ex. 1), Plaintiffs 
add Washington to eight causes of action.
 

1. Plaintiffs Have Not Met Their Burden Under Rule 
16(b) of Showing Good Cause to Modify the 
Scheduling Order to Add Washington

Plaintiffs have not demonstrated diligence and therefore 
do not show good cause to modify the Scheduling Order 
to add Washington at this late date. Under Rule 16, “the 
focus of the inquiry is upon the moving party’s reasons 

for seeking modification [citation omitted]. If that party 
was not diligent, the inquiry should end.” Mammoth, 975 
F.2d at 609. Here, Plaintiffs’ argument hinges on the fact 
that it took “approximately one year of continuous effort 
to digest, review and analyze this voluminous discovery 
in order to fully ascertain ... Mr. Washington’s culpability 
and liability.” (Mot. at 15-16.) Although Plaintiffs admit 
they were aware that Washington was in charge of the 
MTA, they claim they “did not initially possess facts 
which would support pleading causes of action against 
[him].” (Mot. at 16.) Plaintiffs assert it was only after 
diligently going through the 1.7-million-page “document 
dump” they received from the MTA on February 7, 
2019—more than 15 months before they filed this 
Motion—that they recently discovered evidence to 
support naming Washington as a defendant. (Mot. at 
13-14.) Plaintiffs’ claimed diligence is not convincing.
 
In the proposed 4AC, Plaintiffs offer no new facts learned 
from discovery that pertain specifically to Washington. 
None of the submitted exhibits—which the Court 
identifies below in connection with Luna—relate to 
Washington. None of the allegations of the 4AC offer 
anything other than conclusory allegations regarding 
Washington. These allegations amount to nothing more 
than adding Washington’s name wherever allegations 
were made against defendant MTA. Accordingly, given 
that Plaintiffs rely on nothing new, the Court concludes 
that to the extent they have any claim against Washington, 
they knew or should have known such theories early on 
and, acting with diligence, could have added Washington 
in any of the three prior amended complaints. They did 
not. Therefore, Plaintiffs have neither demonstrated 
diligence nor good cause under Rule 16 to modify the 
Scheduling Order to add Washington.
 
Without a showing of good cause, the court need not 
address the Rule 15 factors with respect to Washington 
and the “inquiry should end.” Mammoth, 975 F.2d at 609.
 

B. Leave to Amend to Add Luna is GRANTED

Plaintiffs seek to replace fictitiously-named DOE 1 with 
LBPD Chief Robert Luna on the theory that Luna 
authorized the alleged discriminatory LBPD policies and 
practices, directed them, and/or knew of or should have 
known of them and failed to prevent them. (Mot. at 22.) 
In the proposed 4AC, Plaintiffs add Luna to eight causes 
of action.
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1. Plaintiffs Have Met Their Burden Under Rule 16(b) 
of Showing Good Cause to Modify the Scheduling 
Order to Add Luna

*3 Plaintiffs have demonstrated diligence and therefore 
show good cause to modify the Scheduling Order to 
replace DOE 1 with Luna. Plaintiffs offer the same 
argument with respect to adding Luna as they do for 
Washington—namely, that Plaintiffs did not initially 
possess the facts to support pleading causes of action 
against Luna and gained such facts after combing through 
the 1.7-million-page “document dump. ” This argument is 
inapt as to Luna because those 1.7 million documents 
were produced by the MTA, not the LBPD, and none of 
the documents Plaintiffs point to as supporting new 
claims against Luna were part of that document dump. 
Notwithstanding this misdirected argument, the Court 
finds that the distinguishing factor as to Luna’s addition is 
Plaintiffs’ pointing to several documents recently 
produced by the LBPD that do establish potentially 
plausible claims against Luna. See Ashcroft v. Iqbal, 556 
U.S. 662, 678 (2009) (“the pleading standard Rule 8 
announces does not require ‘detailed factual allegations,’ 
but it demands more than an unadorned, 
the-defendant-unlawfully-harmed-me accusation[ ]”); 
McCartin v. Norton, 674 F.2d 1317, 1321 (9th Cir. 1982) 
(“[a]mendment is to be liberally granted where from the 
underlying facts or circumstances, the plaintiff may be 
able to state a claim[ ]”).
 
The four documents Plaintiffs highlight include LBPD 
Internal Affairs histories of select officers produced in 
November 2019 (Mot. at 16); TAP card instructions 
allegedly instructing LBPD officers patrolling the Blue 
Line to use fare evasion as probable cause for stops or 
arrests produced in November 2019 (Mot. at 17); 
memoranda to Chief Luna regarding LBPD Blue Line 
enforcement produced in November 2019 (Mot. at 18); 
and LBPD stop data produced in April 2020 (Mot. at 18). 
These documents—the most recent of which produced in 
April 2020—not only provide basic evidence to support 
plausible claims against Luna but also indicate that 
Plaintiffs, with respect to Luna, acted diligently because 
they only received this evidence recently and have shown 
good cause to modify the Scheduling Order to amend the 
complaint.
 

2. Plaintiffs Have Satisfied Rule 15(a) as to Luna

Having found that Plaintiffs demonstrated good cause 
under Rule 16 to modify the Scheduling Order, Plaintiffs 
must now satisfy the Rule 15(a) factors. Mammoth, 975 

F.2d at 608. Here, each of the five factors weigh in favor 
of the Plaintiffs or are neutral. The Court will address 
each factor in turn.
 

a. Bad Faith

The Court finds that there is no evidence to indicate that 
Plaintiffs acted in bad faith. In order for the Court to find 
that a party filed a leave to amend in bad faith, “the 
opposing party must offer evidence that shows ‘wrongful 
motive’ on the part of the moving party.” Castro v. Swift 
Transportation Co., No. CV 16-03232-AB (EX), 2016 
WL 11002145, at *2 (C.D. Cal. Oct. 27, 2016) (citing 
DCD Programs, Ltd. v. Leighton, 833 F.2d 183, 187 (9th 
Cir. 1987)). Here, City only briefly touches on the subject 
of bad faith. City argues that Plaintiffs “cannot in good 
faith claim that they acted diligently in seeking 
modification of the scheduling order.” (Dkt. No. 143 
(“City Opp’n”) at 9.) Further, City asks how Plaintiffs in 
good faith “can claim that Chief Luna’s ‘potential 
liability’ was only recently discovered when many of the 
allegations contained in the proposed Fourth Amended 
Complaint mirror those contained in Plaintiffs’ original 
complaint and [first amended complaint]?” While the 
Court is sensitive to these issues posed by City, they offer 
little evidence to show wrongful motive on the part of the 
moving party. Accordingly, the Court does not find that 
Plaintiffs acted in bad faith.
 

b. Undue Delay

In evaluating undue delay, this Court inquires as to 
“whether the moving party knew or should have known 
the facts and theories raised by the amendment in the 
original pleading.” AmerisourceBergen Corp. v. Dialysist 
W., Inc., 465 F.3d 946, 953 (9th Cir. 2006) (citing 
Jackson v. Bank of Hawaii, 902 F.2d 1385, 1388 (9th Cir. 
1990)). City points out that Plaintiffs initially named Luna 
as a defendant, but voluntarily dropped him when they 
filed the Second Amended Complaint on August 16, 
2018, and that Plaintiffs did not timely seek any discovery 
pertaining to Luna earlier in the case. Plaintiffs argue that 
while they were aware Robert Luna was the LBPD Chief 
of Police, and they initially named him, they realized they 
did not initially possess facts which would support 
pleading causes of action against him, and accordingly 
dismissed him in good faith. (Mot. at 16.) It was only 
after going through the 1.7-million-page “document 
dump” that Plaintiffs recently discovered evidence to 
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support re-naming Luna as a defendant. (Mot. at 13-14).
 
*4 As stated above, this 1.7 million page “document 
dump” argument is inapt as to Luna because none of the 
new facts brought forth by Plaintiffs to support the 4AC 
derive from MTA’s document dump. Nevertheless, 
Plaintiffs still provide new facts sufficient for the 
allegations against Luna from as recent as April 2020. 
This motion was filed on May 22, 2020. While the Ninth 
Circuit has held that “an eight month delay between the 
time of obtaining a relevant fact and seeking a leave to 
amend is unreasonable,” here, one month is not 
unreasonable. AmerisourceBergen Corp. v. Dialysist W., 
Inc., 465 F.3d 946, 953 (9th Cir. 2006).
 
Furthermore, although the Court is sympathetic to the 
defense argument that Plaintiffs dropped Luna as a 
defendant early on without conducting discovery as to 
him, Plaintiffs’ decisions appeared to be in good faith and 
the fact remains that they did only recently secure 
documents from the City allegedly implicating Luna. 
Accordingly, the Court finds that Plaintiffs did not unduly 
delay in seeking to add Luna.
 

c. Prejudice to the Opposing Party

Defendants have not met their burden of showing 
prejudice. “The Ninth Circuit has found a sufficient 
showing of prejudice where the claims sought to be added 
‘would have greatly altered the nature of the litigation and 
would have required defendants to have undertaken, at a 
late hour, an entirely new course of defense.’ ” Castro v. 
Swift Transportation Co., No. CV 16-03232-AB (EX), 
2016 WL 11002145, at *3 (C.D. Cal. Oct. 27, 2016) 
(quoting Morongo Band of Mission Indians v. Rose, 893 
F.2d 1074, 1079 (9th Cir. 1990)). Moreover, where a 
“case is still at the discovery stage with no trial date 
pending, nor has a pretrial conference been scheduled, 
there is no evidence that [the defendant] would be 
prejudiced by the timing of the proposed amendment.” 
DCD Programs, Ltd. v. Leighton, 833 F.2d 183, 188 (9th 
Cir. 1987); see also Lockheed Martin Corp. v. Network 
Sols., Inc., 194 F.3d 980,986 (9th Cir. 1999) (finding that 
reopening discovery is a large factor in determining 
prejudice).
 
Here, although pretrial and trial dates are set, Defendants 
are not prejudiced in their discovery timeline because the 
parties recently submitted a stipulation to continue all 
discovery, motion, and trial dates. (Dkt. No. 119.) 
Discovery is currently open until September 4, 2020 and 
the pre-trial conference is scheduled for January 8, 2021 

(Dkt. No. 119), which provides adequate time for the 
Defendants to “absorb the amendments” without 
prejudice. (Mot. at 21.) Accordingly, adding Luna as a 
defendant would not prejudice Defendants.
 

d. Futility of Amendment

“Although there is a general rule that parties are allowed 
to amend their pleadings, it does not extend to cases in 
which any amendment would be an exercise in futility, 
[citation omitted], or where the amended complaint would 
also be subject to dismissal.” Steckman v. Hart Brewing, 
Inc., 143 F.3d 1293, 1298 (9th Cir. 1998). “Under 
California law, if a defendant is added to an amended 
complaint as a new defendant, and not as a Doe 
defendant, the amendment does not relate back to the time 
of the original complaint.” Anderson v. Allstate Ins. Co., 
630 F.2d 677, 683 (9th Cir. 1980). “Relation back 
provisions of state law, rather than Rule 15(c), govern a 
federal cause of action pursuant to 42 U.S.C. § 1983.” 
Merritt v. Cty. of Los Angeles, 875 F.2d 765, 768 (9th Cir. 
1989).
 
*5 In the proposed 4AC, Plaintiffs seek to substitute Luna 
for the fictitious DOE 1 wherever it appears in the 
complaint. (Mot. at Ex. 2, ¶¶ 10-11.) If Luna is added as a 
DOE, his claims would relate back to the incidents that 
took place on February 14, 2017 and would no longer be 
subject to dismissal under the statute of limitations. The 
claims, therefore, would not be futile. The issue, then, is 
whether Luna qualifies as a DOE defendant under 
California law. Section 474 of the California Code of 
Civil Procedure states:

When the plaintiff is ignorant of the name of a 
defendant, he must state that fact in the complaint, or 
the affidavit if the action is commenced by affidavit, 
and such defendant may be designated in any pleading 
or proceeding by any name, and when his true name is 
discovered, the pleading or proceeding must be 
amended accordingly[.]

Cal. Civ. Proc. Code § 474 (West).
 
“[I]t is now well established that even though the plaintiff 
knows of the existence of the defendant sued by a 
fictitious name, and even though the plaintiff knows the 
defendant’s actual identity (that is, his name), the plaintiff 
is ‘ignorant’ within the meaning of the statute if he lacks 
knowledge of that person’s connection with the case or 
with his injuries.” Gen. Motors Corp. v. Superior Court, 
48 Cal. App. 4th 580, 593–94 (1996), as modified on 
denial of reh’g (Sept. 5, 1996). See also Fuller v. Tucker, 
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84 Cal. App. 4th 1163, 1165 (2000) (“The phrase 
‘ignorant of the name of a defendant’ is broadly 
interpreted to mean not only ignorance of the defendant’s 
identity, but also ignorance of the facts giving rise to a 
cause of action against that defendant.”).
 
In the instant case, Defendants contend that Plaintiffs 
were not ignorant of Chief Luna’s name as required for 
DOE pleading and therefore Plaintiffs cannot now 
substitute Luna for a DOE defendant in their proposed 
4AC. (City Opp’n at 17). Plaintiffs argue that their 
knowledge of Luna’s identity does not prevent them from 
naming Luna as a DOE defendant because they were “not 
aware of the facts which supported liability until 
recently.” (Dkt. No. 145.) Because Plaintiffs bring forth 
their 4AC with recently attained facts to allege plausible 
claims against Luna, the Court finds that Luna qualifies as 
DOE 1.
 
Therefore, the amended complaint with Luna named as 
DOE 1 relates back to the time of the original complaint. 
Hence, there is no statute of limitations issue with respect 
to Luna’s addition and no grounds to deny Luna’s 
addition based on futility of amendment.
 

e. Whether the Plaintiff has Previously Amended 
Complaint

“[A] district court has broad discretion to grant or deny 
leave to amend, particularly where the court has already 
given a plaintiff one or more opportunities to amend his 
complaint to allege federal claims.” Mir v. Fosburg, 646 
F.2d 342, 347 (9th Cir. 1980). As part of the broad 
discretion, this Court looks to the “prejudicial burden” on 

the defendant of granting an additional amendment. See 
Fid. Fin. Corp. v. Fed. Home Loan Bank of San 
Francisco, 792 F.2d 1432, 1438 (9th Cir. 1986) 
(affirming that the new claims in a fourth amended 
complaint would impose a prejudicial burden on the 
defendant). Here, while this is the fourth time Plaintiffs 
seek to amend their complaint, the Court does not find 
that in light of the extended discovery, motions, and trial 
dates, Defendants will not be prejudiced by the 
amendment to add Luna. The Court is sensitive to the fact 
that Luna was initially a defendant and was later dropped, 
but it is not apparent that adding him will cause legal 
prejudice. As such, this factor does not weigh against the 
granting of Plaintiffs’ motion as to Luna.
 

IV. CONCLUSION
For the foregoing reasons, the Court DENIES the Motion 
as to proposed Defendant Philip A. Washington and 
GRANTS the Motion as to proposed Defendant Robert 
Luna.
 
Plaintiffs are ORDERED to file their Fourth Amended 
Complaint adding Robert Luna as a DOE Defendant 
within seven (7) days of the issuance of this Order.
 
*6 IT IS SO ORDERED.
 

All Citations

Slip Copy, 2020 WL 5983256
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ORDER GRANTING DEFENDANT LOCAL 220’S 
MOTION TO DISMISS IN PART AND GRANTING 
LEAVE TO AMEND

(ECF Nos. 25, 27, 29)

Lawrence J. O’Neill, UNITED STATES DISTRICT 
JUDGE

I. INTRODUCTION

*1 Plaintiff Wonderful Real Estate Development LLC 
(“Wonderful” or “Plaintiff”) brings this action under the 
Racketeer Influenced and Corrupt Organizations Act 
(“RICO”), 18 U.S.C. § 1962, and also brings state law 
claims for violation of California’s Unfair Competition 
law, Cal. Bus. & Prof. Code § 17200, and attempted 
extortion. Wonderful sues the Laborers International 
Union of North America Local 220 (“Local 220”); 
Southern California District Council of Laborers (“So. 
Cal. District Council”); Jon P. Preciado; Ernesto J. 
Ordonez; Sergio Rascon; and Alexander B. Cvitan 
(“Individual Defendants”) (collectively “Defendants”).
 
On July 8, 2019, Plaintiff filed a first amended complaint 
(“FAC”) in response to Defendants’ motions to dismiss. 
ECF No. 21. Subject matter jurisdiction is alleged 
pursuant to 28 U.S.C. §§ 1331, 1337 and 1367. Local 220, 
So. Cal. District Council, and the Individual Defendants 
each filed separate motions to dismiss pursuant to the 
Federal Rules of Civil Procedure raising different 
arguments for dismissal of the five causes of action 
contained in the FAC. ECF Nos. 25, 27, 29. Plaintiff 
opposed, ECF Nos. 33, 34, 35, and Defendants replied. 
ECF Nos. 38, 39, 40. The matter was taken under 
submission on the papers pursuant to Local Rule 230(g). 
After the motions to dismiss were taken off calendar, 
Defendants filed a special motion to strike the two state 
law claims pursuant to California’s anti-SLAPP statute, 
Cal. Code Civ. Proc. § 425.16, and Federal Rule of Civil 
Procedure 12(f). ECF Nos. 44-45. Plaintiff opposed, ECF 
No. 47, and Defendants replied. ECF No. 49. For reasons 
set forth below, Defendant Local 220’s motion to dismiss, 
ECF No. 25, is granted in part and the other motions are 
denied.
 

II. FACTUAL BACKGROUND1

Wonderful is a real estate development company that 
develops a variety of industrial properties. FAC ¶ 14. 
Defendant So. Cal. District Council is one of forty-four 
chartered district councils of the Laborers’ International 
Union of North America (“LIUNA”). So. Cal. District 
Council has 14 affiliated local chapters, including Local 
220. Id. ¶ 15. “The objective of the [So. Cal.] District 
Council is to ‘unify all of the economic and other forces 
of the affiliated Local Unions in its area, as a central 
representative body of such Local Unions[,]’ ” and the 
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Council has the authority to negotiate for and enter into 
agreements with employers on behalf of its affiliated local 
unions. Id. (quoting LIUNA District Council’s 
constitution). Id. Local 220 is an affiliated local union of 
the So. Cal. District Council with its principal place of 
business in Bakersfield, California. Id. ¶ 16. Defendant 
Jon Preciado is the Business Manager for So. Cal. District 
Council. Id. ¶ 18. Defendant Ernesto Ordonez is So Cal. 
District Council’s Secretary-Treasurer. Id.¶ 19. Defendant 
Sergio Rascon is the Business Manager of Local 300, 
President of So. Cal. District Council, and Vice President 
of LIUNA. Id. ¶ 20. Defendant Alexander Cvitan serves 
as General Counsel for LIUNA. Id. ¶ 17
 
*2 Wonderful alleges that Local 220, So. Cal. District 
Council, together with the Individual Defendants, are part 
of an association-in-fact enterprise that, along with the So. 
Cal. District Council’s other affiliated local unions, 
comprise the “Union Enterprise.” Id. ¶ 2. The Union 
Enterprise is alleged to be engaged in a continuing pattern 
and practice of filing sham litigation and administrative 
challenges against real estate developers under the 
California Environmental Quality Act (“CEQA”), Cal. 
Pub. Res. Code § 21000, et seq. It is alleged that the sole 
purpose of the CEQA challenges is extorting developers 
for Project Labor Agreements (“PLAs”) to force them to 
use exclusively Union Enterprise labor for development 
projects. Id. at ¶2. The So. Cal. District Council and its 
local chapters, which are operating under its direction and 
control, are filing sham CEQA actions against real estate 
developers for the purpose of extracting PLAs for the 
financial gain of its union and union members rather than 
for environmental reasons. Id. ¶ 2. According to 
Wonderful:

The Union Enterprise’s practice of challenging 
construction projects under the guise of CEQA is 
rampant and has become the status quo in Southern 
California on projects that are of substantial enough 
scale to attract union attention. In fact, this fraudulent, 
extortionist, and anti-competitive conduct is so 
prevalent that the industry has developed its own 
codeword to describe it: “greenmail.” There is even a 
website (www.phonyuniontreehuggers.com) dedicated 
to tracking union opposition to countless public and 
private sector projects throughout California “on 
environmental grounds....with the ulterior motive of 
extracting something of economic value from the 
public or private owner.”

Id. ¶ 3. Most developers buckle under the pressure and 
settle with the Union Enterprise to avoid the delays and 
costs associated with sham CEQA litigation. Id. ¶ 4. As a 
condition of settlement of the CEQA action, developers 
sign PLAs committing to the exclusive use of Union 
Enterprise labor. Id. This extortionist business model 

serves to exclude nonunion contractors and labor from a 
would-be competitive bidding process. Id. ¶ 5.
 
Wonderful has the development rights for an industrial 
park in the City of Shafter. Id. ¶ 1. The park has 8 million 
square feet of buildings, consisting predominantly of 
distribution facilities but also including 16 large retailers. 
Id. To date the industrial park has created approximately 
5,000 jobs in the City of Shafter. Id. There are future 
plans for further development. Id. In October 2018, 
Wonderful Nut Orchard LLC sold a parcel of land in 
Shafter, Lot 29A, to Wal-Mart Stores East, L.P. so 
Wal-Mart could build a cold storage facility. Id.¶ 26. The 
City of Shafter issued a project approval and a notice of 
exemption for Lot 29A in October 2018. Id. ¶¶ 27-28. 
Also in October 2018, the City of Shafter issued a project 
approval and a notice of exemption to Wonderful for 
Wonderful’s development of a one million square foot 
distribution warehouse located at 4500 Express Avenue in 
Shafter, California (“Lot 16 Distribution Facility”). Id. 
¶¶29-30.
 
In November 2018, following the City of Shafter’s project 
approvals for Lot 29A and the Lot 16 Distribution 
Facility, the Union Enterprise filed a CEQA challenge to 
both development projects in the Superior Court for the 
County of Kern. Id. ¶ 8. The CEQA petition asserts that 
the City of Shafter violated CEQA by treating the project 
approvals as ministerial acts and issuing notices of 
exemption without subjecting them to environmental 
reviews. Id. ¶ 9-10. The Union Enterprise abandoned its 
CEQA claim against Wal-Mart in January 2019 by filing 
a request for dismissal allegedly after learning that 
Wal-Mart had already hired a contractor for Lot 29A thus 
preventing Local 220 from extracting a PLA from 
Wal-Mart for Lot 29A. Id. “As to Wonderful, the Union 
Enterprise is seeking to hold the Lot 16 Distribution 
Facility hostage unless and until Wonderful agrees to 
enter into a PLA with [the Union] for all of Wonderful’s 
future Shafter developments for the next ten years. At no 
point has LIUNA requested any environmental review or 
expressed any environmental concerns in conjunction 
with its demanded ransom. For the Lot 16 Distribution 
Facility alone, Wonderful would have incurred over $2 
million in additional costs if it were forced to use LIUNA 
labor.” Id. ¶ 10 (emphasis in original). The CEQA case 
concerning the Lot 16 Distribution Facility has not yet 
been adjudicated. Id. ¶ 11.
 
*3 Wonderful alleges that upon information and belief, 
the Union Enterprise is engaged in an ongoing pattern and 
practice of filing sham CEQA oppositions without regard 
to the merits of the action with the sole purpose of 
coercing, intimidating, extorting, and pressuring 
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developers to award them labor agreements. Id. ¶ 35. The 
Union Enterprise allegedly filed a CEQA action in Los 
Angeles Superior Court challenging the Icon Panorama 
Project in Panorama City after attempting to induce 
relevant governmental agencies to deny approval for the 
Project for not complying with CEQA. Id. ¶ 37-39.2 This 
Icon CEQA Action also allegedly was brought without 
regard for the merits or environmental concerns but for 
the alternate goal of forcing Icon to use exclusively union 
labor for the project. Id.
 
The FAC alleges other examples of the Union 
Enterprise’s “extortionate conduct” including a CEQA 
challenge to a 2.89 million square foot development park, 
Laborers International Union of North America, Local 
1184 v. City of Beaumont et al., Riverside Sup. Ct. Case 
No. RIC1616400, which was allegedly dismissed within 
months of filing after obtaining a labor agreement from 
the developer. Id. ¶¶ 11, 41. In July 2018, the Union 
Enterprise filed a CEQA action seeking to block 
construction of “Merge 56,” a 72-acre mixed use project 
in San Diego County, LIUNA Local Union 89 v. City of 
San Diego, No. 37-2018-00035233-CU-WM-NC (San 
Diego Super. Ct. filed July 13, 2018). Id. ¶42. The Merge 
56 developers reported that the Union Enterprise 
requested a PLA in exchange for dismissal of its CEQA 
lawsuit and called for the state legislature to prohibit 
disingenuous use of environmental laws. Id. ¶43 (citing 
https://www.delmartimes.net/news/sd-cm-nc-merge-56-ht
mlstory.html). In October 2018, the Union Enterprise 
filed a CEQA petition seeking to block Palo Verde Center 
LLC’s development of a 2.5 million square foot cannabis 
cultivation center in the City of Blythe, Light, et al. v. 
City of Blythe, et al., No. RIC1821829 (Riverside Super. 
Ct. filed Oct. 17, 2018), and the developer’s CEO 
reported that LIUNA requested a PLA as a condition to 
settle its environmental lawsuit. Id. ¶¶ 44-45 (citing 
https://www.pvvt.com/blythe_news/labor-ceqa-suit-filed-
vs-cannabis-project-palo-verde-center/article_2cb2f48e-fd
a6-11e8-8bcc-dfd2613659cb.html). Lastly, in November 
2018, the Union Enterprise filed a CEQA action in Los 
Angeles Superior Court to block construction of “520 
Mateo,” a mixed use development in Downtown Los 
Angeles, LIUNA, Local 300 v. City of Los Angeles, et al., 
No. 18STCP03003 (Los Angeles Super. Ct. filed Nov. 30, 
2018). Id. ¶ 46. The 520 San Mateo CEQA action was for 
the sole purpose of extracting a PLA for its union 
members but was dismissed in January 2019 without 
obtaining any concession related to environmental review. 
Id. ¶¶ 47-48. No PLA was disclosed as part of the 
dismissal. Id. ¶ 48. Wonderful alleges that these examples 
are “merely the tip of the iceberg when it comes to the 
Union Enterprise’s ubiquitous attempts to use the CEQA 
process for its own self-dealing.” Id. ¶ 49. In sum, 

Wonderful alleges six CEQA actions, including the City 
of Shafter CEQA challenge, that were filed by the Union 
Enterprise for an allegedly extortionary purpose.
 
By engaging in the extortionist activities described, Local 
220, So. Cal. District Council and the Individual 
Defendants are alleged to have violated RICO, the 
California unfair competition laws, and have engaged in 
attempted extortion. Id. ¶ 13 As to the individual 
Defendants, the FAC alleges that they had some level of 
involvement with the filings of CEQA challenges to 
extort PLAs. See id. ¶¶ 17-20. Defendant Cvitan, 
LIUNA’s General Counsel, formed a non-profit 
organization, Support Alliance for Environmental 
Responsibility (“SAFER”), in January 2019 to challenge 
development projects under CEQA in order to secure 
PLAs for LIUNA. Id. ¶17. SAFER shares the same 
address and suite number as the So. Cal. District Council. 
Id. Defendant Cvitan communicated with Wal-Mart and 
Wonderful regarding the Shafter CEQA challenges and 
offered to dismiss the litigation in exchange for long term 
PLAs between Wonderful and LIUNA. Id. Defendant 
Preciado also was involved in forming SAFER for the 
purpose of challenging development projects under 
CEQA in order to secure PLAs for LIUNA. Id. ¶ 18. 
Defendant Ordonez and Defendant Rascon are “aware of, 
participate[ ] in, and ratif[y] the Union Enterprise’s use of 
meritless CEQA challenges to development projects and 
negotiation of PLAs in settlement of such challenges.” Id. 
¶¶ 19-20. “The number of times that [Ordonez and 
Rascon] ha[ve] been involved in the Union Enterprise to 
extort labor agreements from developers is unknown, but 
far exceeds two times.” Id.
 
*4 Wonderful’s FAC states five causes of action for: 1) 
violation of the RICO, 18 U.S.C. § 1962(c); 2) violation 
of RICO, 18 U.S.C. § 1962(d), by conspiring to violate 18 
U.S.C. § 1962(c); 3) violation of RICO, 18 U.S.C. § 
1962(d), by conspiring to violate 18 U.S.C. § 1962(b); 4) 
violation of California’s Unfair Competition law 
(“UCL”), Cal. Bus. & Prof. Code § 17200; and 5) 
attempted extortion.
 

III. LEGAL STANDARD

A motion to dismiss pursuant to Federal Rule of Civil 
Procedure 12(b)(6) is a challenge to the sufficiency of the 
allegations set forth in the complaint. Navarro v. Block, 
250 F.3d 729, 732 (9th Cir. 2001). A 12(b)(6) dismissal is 
proper where there is either a “lack of a cognizable legal 
theory” or “the absence of sufficient facts alleged under a 
cognizable legal theory.” Balistreri v. Pacifica Police 
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Dept., 901 F.2d 696, 699 (9th Cir. 1990). In determining 
whether a complaint states a claim upon which relief may 
be granted, the Court accepts as true the allegations in the 
complaint, construes the pleading in the light most 
favorable to the party opposing the motion, and resolves 
all doubts in the pleader’s favor. Lazy Y Ranch Ltd. v. 
Behrens, 546 F.3d 580, 588 (9th Cir. 2008).
 
Under Rule 8(a), a complaint must contain “a short and 
plain statement of the claim showing that the pleader is 
entitled to relief,” in order to “give the defendant fair 
notice of what the...claim is and the grounds upon which 
it rests.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570, 
127 S.Ct. 1955, 167 L.Ed.2d 929 (2007). A plaintiff is 
required to allege “enough facts to state a claim to relief 
that is plausible on its face.” Twombly, 550 U.S. at 570, 
127 S.Ct. 1955. “A claim has facial plausibility when the 
plaintiff pleads factual content that allows the court to 
draw the reasonable inference that the defendant is liable 
for the misconduct alleged.” Ashcroft v. Iqbal, 556 U.S. 
662, 678, 129 S.Ct. 1937, 173 L.Ed.2d 868 (2009). “The 
plausibility standard is not akin to a ‘probability 
requirement,’ but it asks for more than a sheer possibility 
that a defendant has acted unlawfully.” Id. (quoting 
Twombly, 550 U.S. at 556, 127 S.Ct. 1955).
 
While Rule 8(a) does not require detailed factual 
allegations, “it demands more than an unadorned, the 
defendant-unlawfully-harmed-me accusation.” Iqbal, 556 
U.S. at 678, 129 S.Ct. 1937. A pleading is insufficient if it 
offers mere “labels and conclusions” or “a formulaic 
recitation of the elements of a cause of action.” Twombly, 
550 U.S. at 555, 127 S.Ct. 1955; see also Iqbal, 556 U.S. 
at 678, 129 S.Ct. 1937 (“Threadbare recitals of the 
elements of a cause of action, supported by mere 
conclusory statements, do not suffice.”). Moreover, it is 
inappropriate to assume that the plaintiff “can prove facts 
that it has not alleged or that the defendants have violated 
the...laws in ways that have not been alleged[.]” 
Associated Gen. Contractors of Cal., Inc. v. Cal. State 
Council of Carpenters, 459 U.S. 519, 526, 103 S.Ct. 897, 
74 L.Ed.2d 723 (1983). In practice, “a complaint...must 
contain either direct or inferential allegations respecting 
all the material elements necessary to sustain recovery 
under some viable legal theory.” Twombly, 550 U.S. at 
562, 127 S.Ct. 1955. In other words, the complaint must 
describe the alleged misconduct in enough detail to lay 
the foundation for an identified legal claim.
 
“Dismissal without leave to amend is proper if it is clear 
that the complaint could not be saved by amendment.” 
Kendall v. Visa U.S.A., Inc., 518 F.3d 1042, 1051 (9th 
Cir. 2008). To the extent that the pleadings can be cured 
by the allegation of additional facts, the Court will afford 

the plaintiff leave to amend. Cook, Perkiss and Liehe, Inc. 
v. N. Cal. Collection Serv. Inc., 911 F.2d 242, 247 (9th 
Cir. 1990) (citations omitted).
 

IV. DISCUSSION

*5 The Defendants in this case have brought three 
separate motions to dismiss, pursuant to Federal Rule of 
Civil Procedure 12(b)(1) and 12(b)(6),3 and a special 
motion to strike under California’s anti-SLAPP statute, 
Cal. Code Civ. Proc. § 425.16(e)(1), (2), and (4). 
Specifically, Local 220, So. Cal. District Council, and the 
Individual Defendants each brought a motion to dismiss 
positing different arguments in each motion but joining in 
the others as well. See ECF No. 25, 27, 29. After the 
motions to dismiss became ripe, the Defendants then filed 
a special motion to strike the two state law claims under 
California’s UCL and for attempted extortion. ECF Nos. 
44-45. Local 220 submits that only if the Court 
determines that Plaintiff has overcome the defenses in 
Local 220’s motion to dismiss should it turn to the 
substance of the Plaintiff’s causes of action on their 
merits which are addressed in the two other motions to 
dismiss. ECF No. 25-1 at 12.4 The special motion to 
strike’s substantive arguments concerning the merits of 
the claims parallel the arguments made in Local 220’s 
motion to dismiss with regard to the state law claims. 
ECF No. 45 at 14-19, Accordingly, the Court first 
addresses Local 220’s motion to dismiss.
 

A. Local 220’s Motion to Dismiss
Local 220 moves to dismiss the FAC arguing (1) all 
claims must be dismissed under the Noerr- Pennington 
doctrine because Local 220’s underlying CEQA petition 
is not a sham; (2) the state law claims are barred by the 
California litigation privilege, Cal. Civ. Code § 47(b); (3) 
the state law claims are preempted by the NLRA; and (4) 
the Court lacks subject matter jurisdiction to consider 
injunctive relief. ECF No. 25.
 
Local 220 submits that because the petitioning conduct at 
the heart of this dispute is insulated from liability by the 
First Amendment under the Noerr-Pennington doctrine, 
all the claims must be dismissed. ECF No. 25-1 at 11, 
15-29. As a related argument, Local 220 submits that 
because the underlying conduct is not a sham, all of 
Plaintiff’s claims fail on the merits. ECF No. 25-1 at 11. 
Local 220 submits that “[n]ot only does Plaintiff’s 
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contention that the CEQA Petition is a sham fail on the 
grounds that the legal question raised by that petition is 
non-frivolous, it also fails because Plaintiff cannot 
accurately characterize Local 220’s CEQA Petition as 
part of an ‘ongoing pattern and practice of filing sham 
CEQA oppositions’ throughout Southern California.” Id. 
at 13. Defendants submitted the City of Shafter CEQA 
petition as part of their request for judicial notice filed 
along with their motion. ECF No. 32.5 However, the Court 
will not engage in an extensive review of that petition at 
this stage since Plaintiff’s FAC does not allege sufficient 
facts as to the objective merits of the alleged sham 
litigation. Because Plaintiff has not alleged sufficient facts 
to overcome Noerr-Pennington immunity and relatedly 
the Court is unable to determine on the facts alleged if the 
sham litigation exception applies, the Court declines to 
reach the remaining arguments in Local 220’s motion or 
the other motions to dismiss. For the reasons set forth 
herein the Court finds that the Noerr-Pennington doctrine 
bars Plaintiff’s claims as currently pled but grants 
Plaintiff leave to amend.
 

1. Noerr-Pennington Doctrine6

*6 The Noerr-Pennington doctrine derives from the First 
Amendment’s guarantee of “the right of the people...to 
petition the Government for a redress of grievances.” U.S. 
Const. amend. I. “Under the Noerr-Pennington doctrine, 
those who petition any department of the government for 
redress are generally immune from statutory liability for 
their petitioning conduct.” Sosa v. DIRECTV, Inc., 437 
F.3d 923, 929 (9th Cir. 2006); Prof’l Real Estate Inv’rs, 
Inc. v. Columbia Pictures Indus., Inc., 508 U.S. 49, 56, 
113 S.Ct. 1920, 123 L.Ed.2d 611 (1993) (Under the 
Noerr-Pennington doctrine, “[t]hose who petition 
government for redress are generally immune from 
antitrust liability.”). It first arose in the antitrust context, 
and reflected an effort to reconcile the Sherman Act with 
the First Amendment’s Petition Clause. Sosa v. 
DIRECTV, Inc., 437 F.3d 923, 929 (9th Cir. 2006).
 
The doctrine was subsequently extended to bar other 
causes of action brought against a protected petitioner, 
including RICO actions. Kearney v. Foley & Lardner, 
LLP, 590 F.3d 638, 648 (9th Cir. 2009). “Recognizing 
that the right to petition extends to all departments of the 
government and includes access to courts, the Supreme 
Court extended the doctrine to provide immunity for the 
use of the channels and procedures of state and federal 
courts to advocate causes.” Kearney v. Foley & Lardner, 
LLP, 590 F.3d 638, 644 (9th Cir. 2009) (internal 
quotation marks and citation omitted). The doctrine 

encompasses and protects petitioning activity including 
“communication[s] to the court,” such as “[a] complaint, 
and answer, a counterclaim, and other assorted documents 
and pleadings, in which plaintiffs or defendants make 
representations and present arguments to support their 
request that the court do or not do something” as well as 
“conduct incident to the suit.” Sosa, 437 F.3d at 933-35. 
The Ninth Circuit has also recognized that the 
Noerr-Pennington doctrine protects settlement conduct 
incidental to the prosecution of the suit. Id. at 934–35.7

 
“Not all petitioning activity is immunized, however. A 
‘sham’ exception to the doctrine developed to prevent the 
immunization of conduct that used ‘governmental process 
...as an anticompetitive weapon.’ ” Kearney, 590 F.3d at 
644 (quoting Kottle v. Nw. Kidney Ctrs., 146 F.3d 1056, 
1060 (9th Cir. 1998)). In Sosa, the court held that the 
doctrine does not protect petitioning conduct that, 
although “ostensibly directed toward influencing 
governmental action, is a mere sham to cover what is 
actually nothing more than an attempt to interfere directly 
with the business relationships of a competitor.” 437 F.3d 
at 938. The court further indicated that the doctrine “is not 
limited to the antitrust context, but applies equally in all 
contexts.” Id. (internal quotation marks and citations 
omitted).
 
In Kearney, 590 F.3d at 648, the court clarified that the 
sham exception also applies to RICO claims. In Kearney, 
a landowner brought a RICO suit against a law firm that 
represented a school district in eminent domain 
proceedings, alleging that the firm suppressed results of 
percolation testing on the land at issue in an effort to 
affect its valuation. The court rejected defendant’s 
argument that Noerr- Pennington barred suit based on 
defendant’s petitioning conduct in the prior litigation. 
Rather, the court noted that the law firm’s conduct 
consisted of “making intentional misrepresentations to the 
court” thereby “depriv[ing] the litigation of its 
legitimacy.” Id. at 646. The court therefore applied the 
“sham litigation” exception, concluding that 
“[d]efendants’ alleged misconduct here was precisely the 
sort the sham exception was created to address.” Id.
 
*7 Plaintiff’s allegations that the sham litigation 
exception applies are subject to a heightened pleading 
standard. See Kottle, 146 F.3d at 1063 (“when a plaintiff 
seeks damages...for conduct which is prima facie 
protected by the First Amendment, the danger that the 
mere pendency of the action will chill the exercise of First 
Amendment rights requires more specific allegations than 
would otherwise be required. In such cases, we employ a 
heightened pleading standard”) (internal citations and 
quotation marks omitted). A complaint must “contain 

Case 2:19-ap-01382-SK    Doc 229-2    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Appendix     Page 484 of 525



Wonderful Real Estate Development LLC v. Laborers International..., Slip Copy (2020)
RICO Bus.Disp.Guide 13,279

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 6

specific allegations demonstrating that the Noerr- 
Pennington protections do not apply.” Boone v. 
Redevelopment Agency of City of San Jose, 841 F.2d 886, 
894 (9th Cir. 1988); Franchise Realty Interstate Corp. v. 
San Francisco Local Joint Exec. Bd. of Culinary Workers, 
542 F.2d 1076, 1082 (9th Cir. 1976) (holding that a party 
invoking an exception to Noerr-Pennington immunity 
“must include specific allegations of the specific 
activities” which bring the opposing party outside the 
doctrine’s protective umbrella).8 At the same time, “courts 
rarely award Noerr-Pennington immunity at the motion to 
dismiss stage, where the Court must accept as true the 
non-moving party’s well-pleaded allegations with respect 
to sham litigation.” In re Outlaw Lab., LP Litig., No. 
3:18-CV-1820-GPC-BGS, 2019 WL 1205004, at *5 (S.D. 
Cal. Mar. 14, 2019) (internal quotation marks and citation 
omitted).
 
In the context of litigation, the Ninth Circuit has identified 
three types of situations in which the sham exception to 
Noerr-Pennington immunity may apply: (1) “where the 
lawsuit is objectively baseless and the defendant’s motive 
in bringing it was unlawful”; (2) “where the conduct 
involves a series of lawsuits ‘brought pursuant to a policy 
of starting legal proceedings without regard to the merits’ 
and for an unlawful purpose”; and (3) “if the allegedly 
unlawful conduct ‘consists of making intentional 
misrepresentations to the court, litigation can be deemed a 
sham if ‘a party’s knowing fraud upon, or its intentional 
misrepresentations to, the court deprive the litigation of 
its legitimacy.’ ” Sosa, 437 F.3d at 938 (citations 
omitted); see also Kottle, 146 F.3d at 1060 (“When the 
branch of government involved is a court of law, this 
circuit recognizes three circumstances in which [a 
defendant’s] activities might fall into the sham 
exception.”).
 

2. Application of Noerr-Pennington Doctrine and Sham 
Exception to FAC

As an initial matter it seems there is no question that the 
Defendants’ conduct in filing CEQA writs falls within the 
Noerr-Pennington doctrine’s protective umbrella for 
petitioning activity that is immune from liability. The 
parties dispute whether Plaintiff has alleged enough to 
bring the conduct within one of the sham exceptions to 
the doctrine. Wonderful asserts that under either of the 
first two situations it has pled sufficient facts to show that 
the sham litigation exception to the Noerr-Pennington 
doctrine applies and correspondingly that Defendants are 
not entitled to immunity under the doctrine. ECF No. 35 
at 8.

 

a. Whether Lawsuit(s) Are Objectively Baseless

Under the first formulation, there is a two-part test for 
whether something meets the definition of “sham” 
litigation: (1) “the lawsuit must be objectively baseless in 
the sense that no reasonable litigant could realistically 
expect success on the merits[;]” and (2) “whether the 
baseless lawsuit conceals ‘an attempt to interfere directly 
with the business relationships of a competitor.’ ” Prof’l 
Real Estate Inv’rs, Inc., 508 U.S. at 60–61, 113 S.Ct. 
1920 (quoting Noerr, 365 U.S. at 144, 81 S.Ct. 523). 
“Only if challenged litigation is objectively meritless 
[under the first prong] may a court examine the litigant’s 
subjective motivation,” under the second prong of the test. 
Id. at 60, 113 S.Ct. 1920. Contrary to the arguments in 
Wonderful’s opposition, it has not alleged sufficient 
details about any purported defects in Local 220’s 
underlying CEQA petition for the Court to be able to 
make a reasonable inference that the CEQA petition was 
“objectively baseless.” Under that prong, “sham litigation 
must constitute the pursuit of claims so baseless that no 
reasonable litigant could realistically expect to secure 
favorable relief” and “[t]he existence of probable cause to 
institute legal proceedings precludes a finding that [a 
defendant] has engaged in sham litigation.” Id. at 62, 113 
S.Ct. 1920. The FAC only makes conclusory statements 
that the underlying CEQA petitions were “baseless.” See, 
e.g., FAC ¶¶ 54(b), 58, 69(b), 74, 88(b). While Wonderful 
alleged that Local 220 filed its CEQA action for the 
propose of securing a PLA – and even assuming that this 
is sufficient to plead that Defendants’ subjective motive in 
bringing the suit was unlawful – this does not speak to 
first prong of the test of whether the CEQA action was 
objectively baseless. Wonderful has not pled facts that 
“disprove the challenged lawsuit[s’] legal viability.” 
Prof’l Real Estate Inv’rs, Inc., 508 U.S. at 61, 113 S.Ct. 
1920. Thus, Wonderful has not pled enough facts to show 
that the first situation of the sham litigation exception is 
applicable.
 
*8 Wonderful’s opposition includes facts that are not in 
the FAC, but were argued in a demurrer in the City of 
Shafter CEQA action as to the merit of the case. ECF No. 
35 at 10. Since these facts are not alleged in the FAC, the 
Court will not consider whether these additional facts are 
sufficient to allege an “objectively meritless” suit. 
Wonderful requests leave to amend to allege facts 
concerning objective baselessness. ECF No. 35 at 11. The 
Court will grant Wonderful leave to allege additional facts 
in this regard.9
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b. Whether Conduct Involves A Series of Lawsuits 
Brought Pursuant to Policy

Under the second situation for application of the sham 
litigation exception to Noerr-Pennington immunity, – i.e. 
“where the conduct involves a series of lawsuits ‘brought 
pursuant to a policy of starting legal proceedings without 
regard to the merits’ and for an unlawful purpose,” Sosa, 
437 F.3d at 938 (citations omitted) – Local 220 argues 
that Wonderful has not established a “series of lawsuits” 
because Local 220 has only filed one CEQA challenge, 
not a series, and that the other five references in the FAC 
to CEQA challenges were filed by other labor unions and 
that those filings actually reflect litigation success. ECF 
No. 25-1 at 21. This version of the sham exception 
derives from California Motor Transp. Co. v. Trucking 
Unlimited. 404 U.S. 508, 513, 92 S.Ct. 609, 30 L.Ed.2d 
642 (1972) (“a pattern of baseless, repetitive claims may 
emerge which leads the factfinder to conclude that the 
administrative and judicial processes have been abused.”). 
The Ninth Circuit has discussed the rationale behind 
California Motor Transport:

Litigation is invariably costly, distracting and 
time-consuming; having to defend a whole series of 
such proceedings can inflict a crushing burden on a 
business. California Motor Transport thus recognized 
that the filing of a whole series of lawsuits and other 
legal actions without regard to the merits has far more 
serious implications than filing a single action, and can 
serve as a very effective restraint on trade. When 
dealing with a series of lawsuits, the question is not 
whether any one of them has merit—some may turn out 
to, just as a matter of chance—but whether they are 
brought pursuant to a policy of starting legal 
proceedings without regard to the merits and for the 
purpose of injuring a market rival. The inquiry in such 
cases is prospective: Were the legal filings made, not 
out of a genuine interest in redressing grievances, but 
as part of a pattern or practice of successive filings 
undertaken essentially for purposes of harassment?

*9 USS-POSCO Indus. v. Contra Costa Cty. Bldg. & 
Constr. Trades Council, AFL-CIO, 31 F.3d 800, 811 (9th 
Cir. 1994).
 
In the Ninth Circuit, it appears that the strict two-part 
analysis from Professional Real Estate Investors does not 
apply when what is being alleged is a pattern or series of 
lawsuits. See USS-POSCO Indus., 31 F.3d at 810-11. It is 
not clear how many lawsuits are required to meet the 
pleading requirements of a “pattern” such that 
Professional Real Estate Investors’s strict two-part 

analysis is not applied. Compare USS-POSCO Indus., 31 
F.3d at 811 (twenty-nine lawsuits potentially a “pattern”), 
with Amarel v. Connell, 102 F.3d 1494, 1519 (9th 
Cir.1996), as amended (Jan. 15, 1997) (“Although we do 
not attempt to define here the number of legal 
proceedings needed to allege a ‘series’ or ‘pattern’ of 
litigation as required in USS-POSCO Industries[,]” two 
lawsuits do not constitute a “pattern” and therefore 
Professional Real Estate Investors applied). In 
USS-POSCO, the Ninth Circuit found that twenty-nine 
lawsuits constituted a series of lawsuits under California 
Motor Transport but also found that because the record 
showed that fifteen of these twenty-nine lawsuits were 
successful, the Plaintiff could not succeed under this sham 
litigation exception. 31 F.3d 800, 811 (“The fact that 
more than half of all the actions as to which we know the 
results turn out to have merit cannot be reconciled with 
the charge that the unions were filing lawsuits and other 
actions willy-nilly without regard to success”); see also 
Kaiser Found. Health Plan, Inc. v. Abbott Labs., Inc., 552 
F.3d 1033, 1046 (9th Cir.2009) (at summary judgment 
stage finding no sham where defendant “won seven of the 
seventeen suits” and each of the ten remaining cases “had 
a plausible argument on which it could have prevailed”); 
cf. Waugh Chapel S., LLC v. United Food & Commercial 
Workers Union Local 27, 728 F.3d 354, 365 (4th Cir. 
2013) (“While there is no particular win-loss percentage 
that a litigant must achieve to secure the protection of the 
First Amendment, a one-out-of-fourteen batting average 
at least suggests a policy of starting legal proceedings 
without regard to the merits and for the purpose of 
[violating the law].”) (internal quotation marks and 
citation omitted).
 
“No court has delimited the number of lawsuits necessary 
to trigger the prospective test of California Motor.” 
Livingston Downs Racing Ass’n Inc. v. Jefferson Downs 
Corp., 192 F. Supp. 2d 519, 539 (M.D. La. 2001) (finding 
that nine lawsuits sufficient to invoke the second situation 
of sham litigation analysis); see also ERBE 
Elektromedizin GMBH v. Canady Technology, LLC, 629 
F.3d 1278, 1291 (Fed. Cir. 2010) (“[T]he three relevant 
lawsuits ERBE filed to which Canady Technology directs 
our attention are not ‘simultaneous and voluminous’ and 
do not implicate a test for ‘a whole series of legal 
proceedings’ ”); Polaris Industries, Inc. v. Arctic Cat, 
Inc., Civil No. 15-4475 (JRT/FLN), 2017 WL 1180426, at 
*5-7 (D. Minn. 2017) (“Thus, the Court finds that the 
three relevant [patent] cases that Polaris filed against 
Arctic Cat do not involve a ‘whole series of legal 
proceedings’ necessitating application of the California 
Motor [Transport] and POSCO standard”).
 
*10 It does appear that five or six lawsuits is on the lower 
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end of what can constitute a pattern or series of harassing 
litigation. The Second Circuit has found that California 
Motor Transport sham exception requires “huge volumes 
of challenges” that are raised simultaneously. See 
Primetime 24 Joint Venture v. Nat’l Broad., Co., 219 F.3d 
92, 101 (2d Cir. 2000); In re Flonase Antitrust Litig., 795 
F. Supp. 2d 300, 309–10 n.10 (E.D. Pa. 2011) (“In order 
to qualify as a ‘pattern or practice’ of successive filings, 
however, the number of petitions must be voluminous. 
Here, GSK’s conduct consists of, at most, five 
‘petitions’...No court has applied the USS-POSCO test to 
a ‘series’ of five petitions; indeed, courts have expressly 
declined to apply the test in cases involving up to nine 
petitions”) (citations omitted). In contrast, the Third 
Circuit in Hanover 3201 Realty, LLC v. Vill. 
Supermarkets, Inc., found that while four actions will not 
always qualify for the USS-POSCO standard of a pattern 
of sham litigation, in that case it was sufficiently alleged 
where a party brought challenges in four different 
government areas to obstruct another party from obtaining 
necessary government approvals for a real estate project. 
806 F.3d 162, 181 (3d Cir. 2015). However, the 
allegations in Hanover 3201 Realty about the sham 
litigation were far more detailed and “[i]n addition to 
[allegations concerning] the lack of objective merit, 
Hanover Realty alleges indicia of bad faith” with respect 
to the four alleged sham litigations. Id. In comparison, 
Wonderful’s allegations that Defendants filed sham 
lawsuits without regard to the merits and for the purpose 
of obtaining PLAs fall short of the pleading standard to 
defeat Noerr-Pennington immunity under the first 
exception and amount to little more than conclusory 
allegations. Additionally, while the FAC alleges six sham 
CEQA petitions, only one is brought against Wonderful 
and by Local 220. It is not altogether clear whether these 
six litigations constitute a pattern since Wonderful has not 
specifically alleged the relation of the plaintiffs in these 
actions to Local 220, except in a very general and 
conclusory fashion as the “Union Enterprise.”10

 
While establishing the pattern or practice sham exception 
appears to require less strict pleading requirements than 
the first situation under Professional Real Estate 
Investors, which involves a single litigation that must be 
alleged to be objectively baseless, the second test still 
requires some indication as to the merits of these 
underlying actions. “Without any information regarding 
the merits of the lawsuits, this Court cannot determine 
‘whether the legal filings [were] made, not out [of] a 
genuine interest in redressing grievances, but as part of a 
pattern or practice of successive filings undertaken 
essentially for purposes of harassment.’ ” Avery Dennison 
Corp. v. Acco Brands, Inc., No. CV99-1877DT(MCX), 
2000 WL 986995, at *22 (C.D. Cal. Feb. 22, 2000) 

(quoting USS-Posco Indust., 31 F.3d at 811); Catch 
Curve, Inc. v. Venali, Inc., No. CV05-04820DDPAJWX, 
2008 WL 11334024, at *6 (C.D. Cal. Nov. 3, 2008) 
(“Whether the lawsuits at issue are baseless is a 
component of the USS- POSCO approach. As the 
USS-POSCO court framed the test, the overarching 
question is whether the defendant’s policy was to file 
lawsuits ‘without regard to the merits and for the purpose 
of injuring a market rival.’ ”) (quoting USS-POSCO, 31 
F.3d at 811); see also Gen-Probe, Inc. v. Amoco Corp., 
Inc., 926 F. Supp. 948, 958-59 (S.D. Cal. 1996) 
(explaining that “under either the [Professional Real 
Estate Investors] or the USS-POSCO test, [the 
plaintiff]...must demonstrate objective baselessness” 
because the pattern of claims must be “baseless as a 
whole”).
 
It is clear that some allegations pertaining to baselessness 
are necessary to support application of the sham litigation 
exception for a pattern or series of filing baseless 
lawsuits. The Court is mindful that it must be critical in 
reviewing claims to determine whether the sham 
exception is properly invoked. See Energy Conservation, 
Inc. v. Heliodyne, Inc., 698 F.2d 386, 389 (9th Cir. 1983) 
(“Courts may properly be more critical in reviewing 
complaints which invoke the sham exception to the 
Noerr- Pennington doctrine since the conduct is 
presumptively protected by the first amendment, 
involving here the right of access to the court.”). “Where 
a claim involves the right to petition governmental bodies 
under Noerr-Pennington ...we apply a heightened 
pleading standard” which requires “that the plaintiffs 
satisfy more than the usual 12(b)(6) standard” such that “a 
complaint must include allegations of the specific 
activities which bring the defendant’s conduct into one of 
the exceptions to Noerr- Pennington 
protection....Conclusory allegations are not sufficient to 
strip a defendant’s activities of Noerr-Pennington 
protection.” Oregon Nat. Res. Council v. Mohla, 944 F.2d 
531, 533, 535 (9th Cir. 1991) (internal quotation marks 
and citations omitted) (finding that “[e]ven if Avison is 
correct that the 216 administrative appeals constitute a 
pattern of baseless suits, it fails to allege with specificity 
how ONRC’s lawsuit against it fits into that pattern. The 
existence of a series of baseless appeals does not in itself 
bring this suit within the sham exception.”).
 
*11 Accordingly, because Wonderful has not sufficiently 
alleged baselessness of the underlying lawsuit(s), the 
Court finds that Wonderful has not alleged sufficient facts 
to defeat Noerr-Pennington immunity. The Court thus 
dismisses the FAC and grants leave to amend for 
Wonderful to include more specific allegations under the 
sham litigation exception.
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B. Defendants’ Anti-SLAPP Motion
Defendant also moved to strike Plaintiff’s state law claims 
under California’s anti-SLAPP statute. ECF Nos. 44-45. 
California’s anti-SLAPP statute was “enacted to allow 
early dismissal of meritless first amendment cases aimed 
at chilling expression through costly, time-consuming 
litigation.” Vess v. Ciba-Geigy Corp. USA, 317 F.3d 
1097, 1109 (9th Cir. 2003).

Specifically, California’s anti-SLAPP statute allows a 
defendant to move to strike a plaintiff’s complaint if it 
“aris[es] from any act of that person in furtherance of 
the person’s right of petition or free speech under the 
United States or California Constitution in connection 
with a public issue.” Cal. Civ. Proc. Code § 
425.16(b)(1)....Motions to strike a state law claim under 
California’s anti-SLAPP statute may be brought in 
federal court.

...

A court considering a motion to strike under the 
anti-SLAPP statute must engage in a two-part inquiry. 
First, a defendant “must make an initial prima facie 
showing that the plaintiff’s suit arises from an act in 
furtherance of the defendant’s rights of petition or free 
speech.” Globetrotter Software, 63 F.Supp.2d at 1129; 
see also Wilcox, 27 Cal.App.4th at 819– 20, 33 
Cal.Rptr.2d 446.

...

Second, once the defendant has made a prima facie 
showing, “the burden shifts to the plaintiff to 
demonstrate a probability of prevailing on the 
challenged claims.” Globetrotter Software, 63 
F.Supp.2d at 1129.

Id. at 1109-1110.
 

However, the Ninth Circuit has indicated “granting a 
defendant’s anti-SLAPP motion to strike a plaintiff’s 
initial complaint without granting the plaintiff leave to 
amend would directly collide with Fed. R. Civ. P. 15(a)’s 
policy favoring liberal amendment.” Verizon Delaware, 
Inc. v. Covad Commc’ns Co., 377 F.3d 1081, 1091 (9th 
Cir. 2004). “ ‘[W]hen an anti-SLAPP motion to strike 
challenges only the legal sufficiency of a claim, a district 
court should apply the Federal Rule of Civil Procedure 
12(b)(6) standard and consider whether a claim is 
properly stated.’ If the claim is not adequately stated in 
the operative complaint, the district court may defer 
consideration of the anti-SLAPP motion pending the 
filing of an amended complaint.” Ramachandran v. City 
of Los Altos, 359 F. Supp. 3d 801, 811 (N.D. Cal. 2019) 
(quoting Planned Parenthood Fed’n of Am., Inc. v. Ctr. 
for Med. Progress, 890 F.3d 828, 834 (9th Cir. 2018), 
amended, 897 F.3d 1224 (9th Cir. 2018)) (citation 
omitted).11

 
Accordingly, the Court defers ruling on Defendants’ 
anti-SLAPP motion until after Plaintiff has had the 
opportunity to amend its FAC.12 See, e.g., Vess, 317 F.3d 
at 1110.
 

V. CONCLUSION AND ORDER

*12 For the reasons set forth above, Defendants’ motion 
to dismiss, ECF Nos. 25, is GRANTED and Plaintiff is 
granted leave to file an amended complaint within thirty 
(30) days.
 

IT IS SO ORDERED.

All Citations

Slip Copy, 2020 WL 91998, RICO Bus.Disp.Guide 
13,279

Footnotes

1 The following facts are drawn from Plaintiff’s FAC in this matter and are accepted as true only for the purpose of these motions to 
dismiss. See OSU Student All. v. Ray, 699 F.3d 1053, 1058 (9th Cir. 2012).

2 The Icon developers have filed a similar lawsuit to the one here in the Central District alleging Sherman Act, RICO, and unfair 
competition claims for the filing of the alleged sham CEQA action. Id. ¶40 (citing The Icon at Panorama, LLC v. Southwest 
Regional Council of Carpenters, et al., No. 2:19-CV-00181 (C.D. Cal. filed Jan. 9, 2019)).

3 Defendants bring their motions both under Federal Rule of Civil Procedure 12(b)(1) and 12(b)(6), indicating that there is a split in 
authorities as to whether the National Labor Relations Act (“NLRA”) preemption is more appropriately asserted under 12(b)(1) or 
12(b)(6). ECF No. 25-1 at 11, n.3 (citing Butcher v. Teamsters Local 955, No. 18-CV-02424-JARKGG, 2018 WL 6200027, at 
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*2-3, 2018 U.S. Dist. LEXIS 200876 at *4-5 (D. Kan. 2018)). The Court does not reach the NRLA preemption argument and thus 
does not address the appropriateness of the motion under Rule 12(b)(1).

4 Pin cites refer to the ECF-generated pagination in the upper right-hand corner of the document header.

5 Local 220 submitted hundreds of pages of exhibits along with their motion to dismiss as part of a request for judicial notice. See 
ECF No. 32. The Court will not spend time to review these documents as many are not appropriate or necessary to consider on the 
limited question the Court addresses here.

6 See Eastern R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, 81 S.Ct. 523, 5 L.Ed.2d 464 (1961); United 
Mine Workers of Am. v. Pennington, 381 U.S. 657, 85 S.Ct. 1585, 14 L.Ed.2d 626 (1965).

7 The Noerr-Pennington doctrine applies to both the federal and state claims in this suit. Fitbit, Inc. v. Laguna 2, LLC, No. 
17-CV-00079-EMC, 2018 WL 306724, at *2 (N.D. Cal. Jan. 5, 2018), reconsideration denied, No. 17-CV-00079-EMC, 2018 WL 
620121 (N.D. Cal. Jan. 30, 2018) (“The Noerr-Pennington doctrine applies to both the state claims and the federal claim”); 
Monolithic Power Systems, Inc. v. 02 Micro Intern. Ltd., Nos. C 04-2000 CW, 2007 WL 801886, * 4 (N.D. Cal. Mar. 14, 2007) 
(“While the Noerr-Pennington doctrine was formulated in the context of antitrust cases, it has been extended to cases involving 
other types of civil liability, including state law claims of unfair competition”).

8 At least one court has equated this heightened standard with the specificity required by Rule 9(b) of the Federal Rules of Civil 
Procedure. See Meridian Project Sys., Inc. v. Hardin Constr. Co., LLC, 404 F. Supp. 2d 1214, 1221 (E.D. Cal. 2005) (noting that 
allegations that a complaint was objectively baseless “implicate[d] both Rule 9(b) and Noerr-Pennington’s heightened pleading 
standard”).

9 After the motions to dismiss and motion to strike were ripe, Wonderful filed a notice of supplemental authority in opposition to the 
pending motions. ECF No. 53. The filing contains an exhibit of a recent decision in the underlying state CEQA action, Laborers’ 
International Union of North America Local Union No. 220, et al. v. City of Shafter, et al., Kern County Superior Court Case No. 
BCV-18-102909, which granted Wonderful’s demurrer to the second amended petition for peremptory writ. Id. at 2. Wonderful 
submits that “[t]his ruling relates to the allegations at the heart of Plaintiff’s claims in this case regarding Defendants’ conduct in 
filing sham litigation.” Id. However, the attached ruling consists of one sentence sustaining the demurrer for failing to state facts 
sufficient to constitute a cause of action but granting leave to amend. Id. at 4. There is no other substantive information provided in 
the ruling. Defendants objected. ECF No. 55. The Court does not find the information in the supplemental authority to be 
particularly helpful. Since leave to amend is being granted, Plaintiff is free to allege these additional facts in the amended 
complaint.

10 Moreover, Wonderful is only involved in the City of Shafter CEQA challenge and seems to have no relation to the other 
developers in the other CEQA suits such that it is also not clear whether it is being subject to a pattern of harassing behavior as a 
company. The Court will not further address these issues but will allow Wonderful leave to amend to consider what it can plausibly 
allege under the variations of the sham litigation exception.

11 While Defendants submit that their motion to strike challenges both the legal sufficiency and the factual sufficiency of the FAC, 
ECF No. 49 at 3, 6-9, the latter challenge is premature. See id. at 811 (motions to strike challenging the factual sufficiency of a 
claim are evaluated under Federal Rule of Civil Procedure 56 standard and “[i]n such a case, discovery must be allowed, with 
opportunities to supplement evidence based on the factual challenges, before any decision is made by the court.”) (internal citation 
omitted).

12 The Court notes that Plaintiff’s argument concerning the motion to strike as untimely for being filed 64 days after the FAC was 
filed is not well received. ECF No. 47 at 9-10. The Ninth Circuit has specifically held that the 60-day time frame in section 
425.16(f) does not apply in federal court. Sarver v. Chartier, 813 F.3d 891, 900 (9th Cir. 2016) (“We therefore decline to apply the 
statute’s 60-day time frame in federal court, and we refer instead to our own rules of procedure.”).

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
 Disagreed With by Siry Investment, L.P. v. Farkhondehpour, Cal.App. 2 

Dist., March 3, 2020
2016 WL 1241026

Only the Westlaw citation is currently available.
United States District Court, S.D. California.

WORLDWIDE TRAVEL, 
INCORPORATED, et al., Plaintiffs,

v.
TRAVELMATE US, INC., et al., 

Defendants.

Case No. 14-cv-00155-BAS(DHB)
|

Signed 03/30/2016

Attorneys and Law Firms

Daniel W. Watkins, Nathan Lyons Low, The Watkins 
Firm APC, La Jolla, CA, Anne Marie Barker, 
Environmental Research Center, Fort Oglethorpe, GA, for 
Plaintiffs.

Erich Joseph Lidl, Liedle, Lounsbery, Larson & Lidl, 
LLP, San Diego, CA, for Defendants.

ORDER GRANTING IN PART AND DENYING IN 
PART DEFENDANTS’ MOTION TO DISMISS

(ECF No. 49)

Hon. Cynthia Bashant, United States District Judge

*1 On June 12, 2013, Plaintiffs World Wide Travel 
Incorporated dba Worldwide Travel, Inc. (“WWT”), 
Laxmi Chand, and Usha Chand (collectively, “Plaintiffs”) 
commenced this action against Defendants Travelmate 
US, Inc. dba TMI, dba TMI Web, dba TMI Web Services, 
dba Travelmate (“TMI”) and Ritu Singla (collectively, 
“Defendants”) in Superior Court for the District of 
Columbia. Defendants removed the case to the United 

States District Court for the District of Columbia on 
September 4, 2013 on the basis of diversity jurisdiction. 
(ECF No. 1.) The case was transferred to the Southern 
District of California in January 2014. (ECF Nos. 16, 17.)
 
On March 11, 2014, Plaintiffs filed a First Amended 
Complaint (“FAC”) alleging (1) breach of contract, (2) 
fraud, (3) money had and received, (4) conversion, (5) 
breach of the implied covenant of good faith and fair 
dealing, (6) violation of California’s Unfair Competition 
Law (“UCL”), Business and Professions Code Section 
17200, et seq., and (7) accounting. (ECF No. 39.) 
Defendants moved to dismiss pursuant to Federal Rule of 
Civil Procedure 12(b)(6). (ECF No. 40.) The Court 
granted in part and denied in part Defendants’ motion to 
dismiss with leave to amend. (ECF No. 47.)
 
On March 30, 2016, Plaintiffs filed a Second Amended 
Complaint (“SAC”) alleging (1) breach of contract, (2) 
fraud, (3) money had and received, (4) conversion by 
theft, (5) breach of implied covenant of good faith and 
fair dealing, and (6) violation of the UCL. (ECF No. 48.) 
Presently before the Court is a motion to dismiss the 
SAC. (ECF No. 49.) Plaintiffs oppose. (ECF No. 52.)
 
The Court finds this motion suitable for determination on 
the papers submitted and without oral argument. See Civ. 
L.R. 7.1(d)(1). For the reasons set forth below, 
Defendants’ motion to dismiss (ECF No. 49) is 
GRANTED IN PART and DENIED IN PART.
 

I. BACKGROUND

A. Repeated Allegations
The following allegations, which were set forth in the 
FAC, were re-alleged in the SAC. Plaintiffs Laxmi Chand 
and Usha Chand are the shareholders and officers of 
plaintiff WWT, a corporation in the business of selling 
overseas travel arrangements. (SAC at ¶ 1.) In 2004, 
Plaintiffs sponsored defendant Ritu Singla to move from 
India to the United States in order to work for WWT. (Id. 
at ¶ 9.) In 2005, Ms. Singla left WWT and allegedly 
moved to Texas. (Id. at ¶ 11.)
 
Plaintiffs allege that, while in Texas, Ms. Singla formed 
TMI, a business designed to sell the same type of 
overseas travel arrangements sold by Plaintiffs. (Id. at ¶ 
12.) Plaintiffs further allege that Ms. Singla moved to 
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California in 2009 and began to operate TMI in the City 
of San Diego. (Id. at ¶¶ 2–3, 13.) Plaintiffs also allege that 
Ms. Singla is TMI’s sole officer, director, and 
shareholder. (Id. at ¶ 6.)
 
Due to the increase in online travel arrangements, 
Plaintiffs began seeking assistance to advertise WWT’s 
website on Google. (Id. at ¶ 14.) Plaintiffs allege that, in 
or about February 2009, TMI, through its agent, “Tanya,” 
solicited Laxmi Chand to use TMI’s advertising services 
on Google. (Id. at ¶ 15, Exh. 1.) In February 2009, Laxmi 
Chand and WWT entered into a written contract 
(“Contract”) with TMI for “guaranteed ‘first page 
placement’” of Plaintiffs’ website on Google. (Id.) Ms. 
Singla was not a party to the Contract. (See id. at Exh. 1.) 
Usha Chand was also not a party to the Contract. (See id.) 
The Contract authorized TMI to charge its billings 
directly to Plaintiffs’ American Express accounts. (Id. at ¶ 
16, Exh. 1.) Usha Chand was jointly liable with WWT for 
amounts charged to those accounts. (Id. at ¶ 16.)
 
*2 The Contract authorized charges of $3,225 for the 
period of February 2, 2009 to March 1, 2009, and then 
subsequent monthly charges “based on hits on keyword 
phrases specified in...the Contract.” (Id.) The parties 
allegedly orally modified the Contract in June 2009, “by 
basing charges on a ‘per click’ basis, that is, the number 
of times visitors ‘clicked’ on Plaintiffs’ advertising 
appearing on Google.” (Id.) Defendants allegedly made 
charges to Plaintiffs’ credit card accounts from May 2009 
through December 2009, and from February 2010 through 
November 2010. (Id. at ¶ 17.)
 
Plaintiffs allege that, “[w]ithout Plaintiffs’ knowledge or 
consent, in about July 2010, Defendants returned to 
keyword rather than ‘per click’ invoicing[,]” and that 
“[i]n 2010, Defendants inexplicably began invoicing 
Plaintiffs for greatly increased amounts.” (Id. at ¶¶ 18, 
19.) In December 2010, Plaintiffs requested that 
Defendants provide documentation to justify the 
“unusually large charges.” (Id. at ¶ 19.) Defendants 
refused Plaintiffs’ request, and Plaintiffs subsequently 
notified them that no further charges were authorized to 
Plaintiffs’ credit cards until the documentation was 
provided. (Id.)
 
In January 2011, Plaintiffs disputed Defendants’ charges 
directly with American Express, and Defendants opposed 
the dispute. (Id. at ¶ 20.) In apparent response to the 
dispute, Defendants sent Plaintiffs “a few highly redacted 
Google account records” on February 22, 2011. (Id. at ¶ 
21.) Plaintiffs allege the records “showed that Defendants 
had systematically lied to Plaintiffs about the number of 
‘clicks’ and keyword hits realized, thus grossly 

overcharging Plaintiffs for services, and charging for 
services never provided and results never obtained.” (Id.) 
Specifically, Plaintiffs allege the records “showed that 
Defendants diverted Plaintiffs’ funds to their own Google 
advertising, billing Plaintiffs for Defendants’ own Google 
keywords and clicks, thereby doubling, tripling or even 
quadrupling the charges Defendants invoiced to Plaintiffs 
taken by direct credit card charging.” (Id. at ¶ 23.)
 
Plaintiffs allege, for example, that Defendants’ records for 
May 2010 show that Plaintiffs were charged for thirty-two 
keywords, when only five of those keywords appeared on 
Plaintiffs’ price list, and only one of them was used; and 
that Plaintiffs were charged for seventeen keywords in 
September 2010, when only six of those keywords 
appeared on Plaintiffs’ price list, and again only one of 
them was used. (Id. at ¶ 24.) Defendants charged 
Plaintiffs’ American Express card $12,865 in May and 
$8,680 in September, when, according to Plaintiffs, only 
$400 was actually justified and authorized for each 
month. (Id.)
 
In April 2011, Plaintiffs hired a “Google advertising 
expert” to analyze Defendants’ records. (Id. at ¶ 25.) 
According to Plaintiffs, the expert determined that “the 
number of ‘clicks’ reported by Defendants was 
unsubstantiated and impossible[,]” and that the web logs 
from Plaintiffs’ web server showed a routing from 
Plaintiffs’ website to websites in Texas and California, 
states in which Plaintiffs believe Defendants formerly or 
now reside. (Id. at ¶¶ 25, 26.) Plaintiffs allege that they 
have suffered damages in excess of $160,000. (Id. at ¶ 30; 
Prayer.)
 
Finally, Plaintiffs allege on information and belief that 
there exists a unity of interest and ownership between Ms. 
Singla and TMI such that Ms. Singla is the alter ego of 
TMI. (Id. at ¶ 7.) Ms. Singla is described as TMI’s sole 
officer, director, and shareholder, and both TMI and Ms. 
Singla are described in the FAC as residing and doing 
business at 13565 Lavender Way, San Diego, California. 
(Id. at ¶¶ 2-3, 6.) Plaintiffs further allege that Ms. Singla 
used TMI to misappropriate Plaintiffs’ advertising funds 
and then used those funds to advertise her own business, 
TMI. (Id. at ¶ 7.) Plaintiffs also allege that adherence to 
TMI’s corporate existence would sanction fraud and 
promote injustice, as TMI is insolvent and unable to pay 
Plaintiffs’ damages. (Id.)
 

B. New Allegations
*3 Pursuant to Civil Local Rule 15.1(c), “[a]ny amended 
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pleading filed after the granting of a motion to dismiss or 
motion to strike with leave to amend, must be 
accompanied by a version of that pleading that shows — 
through redlining, underlining, strikeouts, or other 
similarly effective typographic methods — how that 
pleading differs from the previously dismissed pleading.” 
Civ. L.R. 15.1(c). Plaintiffs have complied with this rule. 
(ECF No. 51.)
 

1. First, Second, Third, and Fifth Causes of Action

In the SAC, Plaintiffs revised their first, second, third, and 
fifth causes of action to bring these claims only on behalf 
of WWT and Laxmi Chand. (Id. at 7-12.) Plaintiffs also 
removed sentences relating to the amount of damages in 
the first, second, and fifth causes of action. (See id. at 
7-13.)
 

2. Fourth Cause of Action
Plaintiffs revised their fourth cause of action to state a 
claim for conversion by theft based on California Penal 
Code section 496. (See id. at 10-12.) Plaintiffs allege 
Defendants received and withheld money from Plaintiffs 
through conversion or theft by false pretense. (Id. at ¶ 43.) 
Specifically, Plaintiffs allege that from about February 
2009 through February 2011, Defendants made repeated 
misrepresentations of material fact to Plaintiffs, with the 
specific intent to defraud Plaintiffs “by gaining 
consensual access to make charges to Plaintiffs’ 
American Express card accounts to thereafter make 
excessive, unearned, and fraudulent charges thereon.” (Id. 
at ¶¶ 43-44.)
 
The alleged misrepresentations include the following: (1) 
“Plaintiffs were being billed on a keyword basis”; (2) 
Plaintiffs were being billed “only on keywords actually 
approved by Plaintiffs and utilized in Plaintiffs’ Google 
advertising campaigns”; and (3) that the number of 
“clicks” and keywords invoiced to Plaintiffs was true and 
accurate. (Id. at ¶ 43.) Plaintiffs further allege that 
“Defendants created and gave to Plaintiffs fictitious 
reports and statistics to justify overbilling Plaintiffs for 
services purportedly rendered, and billing Plaintiffs for 
services never performed or results never obtained.” (Id.) 
Defendants also allegedly “diverted Plaintiffs’ funds to 
their own Google advertising, billing Plaintiffs for 
Defendants’ own Google keywords and clicks, thereby 
doubling, tripling or even quadrupling the charges...to 
Plaintiffs’ American Express card accounts.” (Id.)
 

3. Old Sixth Cause of Action
Plaintiffs deleted their sixth cause of action for 
Declaratory Relief for Accounting. (Id. at 13-14.)
 

4. New Sixth Cause of Action
Plaintiffs amended their UCL claim to allege that 
Defendants’ practices constitute “unlawful” business 
practices premised on Penal Code section 496. (Id. at ¶ 
54.)
 

II. STATEMENT OF LAW

A. Federal Rule of Civil Procedure 12(b)(6)
A motion to dismiss pursuant to Rule 12(b)(6) of the 
Federal Rules of Civil Procedure tests the legal 
sufficiency of the claims asserted in the complaint. Fed. 
R. Civ. P. 12(b)(6); Navarro v. Block, 250 F.3d 729, 732 
(9th Cir. 2001). The court must accept all allegations of 
material fact pleaded in the complaint as true and must 
construe them and draw all reasonable inferences from 
them in favor of the nonmoving party. Cahill v. Liberty 
Mut. Ins. Co., 80 F.3d 336, 337-38 (9th Cir. 1996). To 
avoid a Rule 12(b)(6) dismissal, a complaint need not 
contain detailed factual allegations, rather, it must plead 
“enough facts to state a claim to relief that is plausible on 
its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 
(2007). “A claim has facial plausibility when the plaintiff 
pleads factual content that allows the court to draw the 
reasonable inference that the defendant is liable for the 
misconduct alleged.” Ashcroft v. Iqbal, 556 U.S. 662, 678 
(2009) (citing Twombly, 550 U.S. at 556). “Where a 
complaint pleads facts that are merely consistent with a 
defendant’s liability, it stops short of the line between 
possibility and plausibility of entitlement to relief.” Id. at 
678 (quoting Twombly, 550 U.S. at 557) (internal 
quotations omitted).
 
*4 “[A] plaintiff’s obligation to provide the ‘grounds’ of 
his ‘entitle[ment] to relief’ requires more than labels and 
conclusions, and a formulaic recitation of the elements of 
a cause of action will not do.” Twombly, 550 U.S. at 555 
(quoting Papasan v. Allain, 478 U.S. 265, 286 (1986) 
(alteration in original)). A court need not accept “legal 
conclusions” as true. Iqbal, 556 U.S. at 678. Despite the 
deference the court must pay to the plaintiff’s allegations, 
it is not proper for the court to assume that “the [plaintiff] 
can prove facts that [he or she] has not alleged or that 
defendants have violated the…laws in ways that have not 
been alleged.” Associated Gen. Contractors of Cal., Inc. 
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v. Cal. State Council of Carpenters, 459 U.S. 519, 526 
(1983).
 
Generally, courts may not consider material outside the 
complaint when ruling on a motion to dismiss. Hal Roach 
Studios, Inc. v. Richard Feiner & Co., Inc., 896 F.2d 
1542, 1555 n.19 (9th Cir. 1990); Branch v. Tunnell, 14 
F.3d 449, 453 (9th Cir. 1994) (overruled on other grounds 
by Galbraith v. Cnty of Santa Clara, 307 F.3d 1119, 1121 
(9th Cir. 2002)). “However, material which is properly 
submitted as part of the complaint may be considered.” 
Hal Roach Studios, Inc., 896 F.2d at 1555, n. 19. 
Documents specifically identified in the complaint whose 
authenticity is not questioned by the parties may also be 
considered. Fecht v. Price Co., 70 F.3d 1078, 1080 n.1 
(9th Cir. 1995) (superseded by statute on other grounds); 
see also Branch, 14 F.3d at 453-54. Such documents may 
be considered, so long as they are referenced in the 
complaint, even if they are not physically attached to the 
pleading. Branch, 14 F.3d at 453-54; see also Lee v. City 
of Los Angeles, 250 F.3d 668, 689 (9th Cir. 2001) (rule 
extends to documents upon which the plaintiff’s 
complaint “necessarily relies” but which are not explicitly 
incorporated in the complaint). Moreover, the court may 
consider the full text of those documents even when the 
complaint quotes only selected portions. Fecht, 70 F.3d at 
1080 n. 1. Additionally, the court may consider materials 
which are judicially noticeable. Barron v. Reich, 13 F.3d 
1370, 1377 (9th Cir. 1994).
 

B. Federal Rule of Civil Procedure 12(b)(1)
Under Federal Rule of Civil Procedure 12(b)(1), a party 
may move to dismiss based on the court’s lack of subject 
matter jurisdiction. See Fed. R. Civ. P. 12(b)(1). “A 
federal court is presumed to lack jurisdiction in a 
particular case unless the contrary affirmatively appears.” 
Stock West, Inc. v. Confederated Tribes, 873 F.2d 1221, 
1225 (9th Cir. 1989) (citation omitted). “Article III of the 
Constitution confines the federal courts to adjudication of 
actual ‘Cases’ and ‘Controversies.’” Lujan v. Defenders 
of Wildlife, 504 U.S. 555, 590 (1992). Consequently, a 
“lack of Article III standing requires dismissal for lack of 
subject matter jurisdiction under Federal Rule of Civil 
Procedure 12(b)(1).” Maya v. Centex Corp., 658 F.3d 
1060, 1067 (9th Cir. 2011) (emphasis omitted). “For the 
purposes of ruling on a motion to dismiss for want of 
standing,” the court “must accept as true all material 
allegations of the complaint, and must construe the 
complaint in favor of the complaining party.” Warth v. 
Seldin, 422 U.S. 490, 501 (1975); see also Tyler v. 
Cuomo, 236 F.3d 1124, 1131 (9th Cir. 2000).
 

The “irreducible constitutional minimum” of Article III 
standing contains three elements: (1) “the plaintiff must 
have suffered an ‘injury in fact’”; (2) “there must be a 
causal connection between the injury and the conduct 
complained of”; and (3) “it must be ‘likely,’ as opposed to 
merely ‘speculative,’ that the injury will be ‘redressed by 
a favorable decision.’” Lujan, 504 U.S. at 560-61. The 
injury in fact must be an invasion of a legally protected 
interest that is concrete and particularized, and actual or 
imminent, not conjectural or hypothetical. Id. at 560 
(citation omitted). Furthermore, to satisfy the 
casual-connection prong, the injury has to be fairly 
traceable to the challenged action of the defendant, and 
not the result of the independent action of some third 
party not before the court. Id. (citing Simon v. E. Ky. 
Welfare Rights Org., 426 U.S. 26, 41-42 (1976)). 
Furthermore, “[s]tanding must be shown with respect to 
each form of relief sought, whether it be injunctive relief, 
damages or civil penalties.” Bates v. United Parcel Serv., 
Inc., 511 F.3d 974, 985 (9th Cir. 2007).
 
*5 As a general rule, a court freely grants leave to amend 
a complaint which has been dismissed. Fed. R. Civ. P. 
15(a); Schreiber Distrib. Co. v. Serv-Well Furniture Co., 
806 F.2d 1393, 1401 (9th Cir. 1986). However, leave to 
amend may be denied when “the court determines that the 
allegation of other facts consistent with the challenged 
pleading could not possibly cure the deficiency.” 
Schreiber Distrib. Co., 806 F.2d at 1401 (citing Bonanno 
v. Thomas, 309 F.2d 320, 322 (9th Cir. 1962)).
 

III. DISCUSSION

A. California Penal Code Section 496
In the FAC, Plaintiffs alleged a common law conversion 
claim, which the Court dismissed, finding, as dictated by 
relevant case law, that the dispute was “more akin to a 
dispute over a bill than it is to outright theft.” (ECF No. 
47 at p. 17.) Plaintiffs now bring a “conversion by theft” 
claim based on California Penal Code section 496 
(“Section 496”). Defendants move to dismiss the Section 
496 claim, arguing the “new claim” should be denied 
because of Plaintiffs’ inexplicable delay and prejudice in 
bringing the claim, and because it is inapplicable to the 
facts of this case.
 
As an initial matter, Plaintiffs argue in their opposition 
they are not bringing a Section 496 claim, but rather a 
“theft by false pretenses” claim, which, as alleged, is a 
hybrid conversion/Section 496 claim. However, as 
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Plaintiffs are seeking relief, including treble damages, 
under Section 496, the Court will construe it as a Section 
496 claim. (See SAC at ¶ 45, Prayer for Relief.)1

 

1. Section 496 as a New Claim
California district courts have occasionally considered 
new claims submitted in an amended complaint where the 
prior order of dismissal granted leave to amend without 
limitation. See Topadzhikyan v. Glendale Police Dept., 
No. CV 10–387, 2010 WL 2740163, at *3 n. 1 (C.D. Cal. 
July 8, 2010) (declining to strike new claims where Court 
granted leave to amend without limitation); Gilmore v. 
Union Pac. R.R. Co., No. 09–cv–02180, 2010 WL 
2089346, at *4 (E.D. Cal. May 21, 2010) (finding that 
Plaintiff was not required to seek leave to add new claims 
where Court granted leave to amend without limitation 
and Defendants would not be prejudiced by addition of 
claims).
 
In other cases, however, where leave to amend is given to 
cure deficiencies in certain specified claims, courts have 
agreed that new claims alleged for the first time in the 
amended pleading should be dismissed or stricken. See, 
e.g., DeLeon v. Wells Fargo Bank, N.A., No. 
10-CV-01390-LHK, 2010 WL 4285006, at *3 (N.D. Cal. 
Oct. 22, 2010) (finding that plaintiffs were required to 
seek leave of court to add new claims, where leave to 
amend was previously given to cure deficiencies in 
certain specified claims and thus limited in scope); 
Kennedy v. Full Tilt Poker, No. CV 09– 07964, 2010 WL 
3984749, at *1 (C.D. Cal. Oct. 12, 2010) (stating that 
court previously struck amended complaint because 
plaintiffs failed to seek leave to add new claims or 
defendants); Andrew W. v. Menlo Park City Sch. Dist., 
2010 WL 3001216, at *2 (N.D. Cal. July 29, 2010) 
(agreeing that new claims should be stricken because 
prior order did not grant leave to add new claims, but 
construing plaintiff’s opposition as belated motion for 
leave to amend).
 
*6 In this case, the prior order granting leave to amend 
was given to cure specific deficiencies in the FAC, and 
Plaintiffs were therefore required to seek leave from the 
Court before adding new claims. However, in the interest 
of judicial economy, and because the issue was briefed by 
the parties, the Court will consider Plaintiff’s opposition 
to be a belated motion for leave to amend. See Andrew 
W., 2010 WL 3001216, at *2.
 
No scheduling order has been issued in this case setting a 
deadline for amending the complaint. Accordingly, any 
request for leave to amend is governed by Rule 15 of the 
Federal Rules of Civil Procedure. See Johnson v. 

Mammoth Recreations, Inc., 975 F.2d 604, 607-08 (9th 
Cir. 1992). Under Rule 15, courts should “freely” give 
leave to amend “when justice so requires.” Fed. R. Civ. P. 
15(a)(2). After a responsive pleading is filed, “leave to 
amend should be granted unless amendment would cause 
prejudice to the opposing party, is sought in bad faith, is 
futile, or creates undue delay.” Johnson, 975 F.2d at 607.
 
Defendants argue leave to amend should be denied 
because there was undue delay in bringing the claim, the 
claim is futile, and they will be prejudiced by the 
amendment. “Prejudice to the opposing party is the most 
important factor.” Jackson v. Bank of Hawaii, 902 F. 2d 
1385, 1387 (9th Cir. 1996) (citing Zenith Radio Corp. v. 
Hazeltine Research, Inc., 401 U.S. 321, 330–31 (1971)). 
Defendants argue they will be prejudiced because they 
have not been on notice since the initiation of this lawsuit 
that they could be subjected to treble damages and 
attorneys’ fees for allegedly violating a Penal Code 
section related to the receipt of stolen property. (ECF No. 
49-1 (“Mot.”) at p. 13.) As this case is still at the motion 
to dismiss stage, however, the Court does not find that 
Defendants have established prejudice. Moreover, the 
Court does not find that there was undue delay or, as 
discussed below, that amendment would be futile. 
Accordingly, the Court grants Plaintiffs leave to amend to 
add a Section 496 claim.
 

2. Plaintiffs Plausibly Allege a Section 496 Claim

Section 496(a)provides, in relevant part:

Every person who buys or receives any property that 
has been stolen or that has been obtained in any manner 
constituting theft or extortion, knowing the property to 
be so stolen or obtained, or who conceals, sells, 
withholds, or aids in concealing, selling, or withholding 
any property from the owner, knowing the property to 
be so stolen or obtained, shall be punished by 
imprisonment....A principal in the actual theft of the 
property may be convicted pursuant to this section. 
However, no person may be convicted both pursuant to 
this section and of the theft of the same property.

Cal. Penal Code § 496(a). Under Section 496(c), “[a]ny 
person who has been injured by a violation of subdivision 
(a)...may bring an action for three times the amount of 
actual damages, if any, sustained by the plaintiff, costs of 
suit, and reasonable attorney’s fees.” Cal. Penal Code § 
496(c).
 
Proving a Section 496 violation generally requires 
establishing that (a) the property was stolen, and (b) the 
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defendant was in possession of it, (c) knowing it was 
stolen. See Verdugo-Gonzalez v. Holder, 581 F.3d 1059, 
1061 (9th Cir. 2009) (citing People v. Anderson, 210 Cal. 
App. 3d 414, 420 (1989)); see also Finton Constr., Inc. v. 
Bidna & Keys, APLC, 238 Cal. App. 4th 200, 213 (2015). 
The Legislature’s goal in enacting Section 496 was to 
“eliminate[e] markets for stolen property.” Citizens of 
Humanity, LLC v. Costco Wholesale Corp., 171 Cal. App. 
4th 1, 18 (2009). To achieve this goal, the statute, 
“broadly allows anyone injured” by the knowing 
purchase, receipt, concealment, withholding, or sale of 
stolen property to bring a civil action. Id.
 
*7 In the SAC, Plaintiffs do not allege that Defendants 
purchased or sold stolen property. Rather, they allege 
Defendants stole the property, i.e., received the property 
by means of false pretense or fraudulent 
misrepresentation, and then concealed the theft and 
withheld the property. (SAC at ¶¶ 43, 44.) Defendants 
argue the statute is inapplicable because “there are no 
allegations in the SAC that suggest [D]efendants received 
or purchased stolen property,” and the instant action is 
clearly “not the type the legislature intended to protect 
against with the enactment of subsection (c).” (Mot. at pp. 
9-10.)
 
Although California courts initially “found it logically 
impossible for a thief who ha[d] stolen an item of 
property to buy or receive that property from himself,” the 
Legislature amended Section 496 in 1992 to authorize a 
conviction for receiving stolen property even though the 
defendant also stole the property, provided he or she has 
not actually been convicted of the theft. See People v. 
Allen, 21 Cal. 4th 846, 854-58 (1999) (citing People v. 
Tatum, 209 Cal. App. 2d 179, 183 (1962)). While the 
amendment only explicitly addresses the criminal 
implications of Section 496, as discussed below, the few 
California courts that have addressed the statute in the 
civil context, have similarly permitted civil suits under 
Section 496 against a defendant who allegedly stole the 
property at issue.
 
In Citizens of Humanity, LLC, the plaintiff, a 
manufacturer of exclusive denim apparel, brought suit 
against the owner and operator of retail stores selling its 
jeans, alleging the sale of stolen property under Section 
496. Citizens of Humanity, LLC, 171 Cal. App. 4th at 6-8. 
The plaintiff alleged the defendant was selling jeans it 
may have stolen directly from the plaintiff. Id. Because 
the facts alleged in the complaint were that the defendant 
“obtained and sold knowingly stolen jeans; and [the 
plaintiff] is the manufacturer of those jeans, who 
allegedly suffered commercial injury by [the defendant’s] 
sale of stolen merchandise,” the court found the plaintiff’s 

allegations were sufficient to allege a civil violation of 
Section 496. Id. at 18. Although the court focused its 
discussion on whether or not the alleged sale of stolen 
merchandise was sufficient to state a claim under the 
statute, it did not find the defendant was an improper 
defendant because it was also potentially the thief.
 
In Bell v. Feibush, 212 Cal. App. 4th 1041 (2013), the 
plaintiff alleged that she was induced by false pretenses to 
loan the defendant $202,500 and was never repaid, in 
violation of Section 496. Id. at 1043-44. A California 
Court of Appeal affirmed the entry of default judgment in 
favor of the plaintiff, and the award of damages on the 
plaintiff’s breach of contract and fraud causes of action, 
and treble damages on her Section 496 cause of action. Id. 
at 1050. In doing so, the court addressed several 
arguments raised by the defendant which are relevant to 
determining whether Section 496 applies in this case. 
First, the court addressed whether a criminal conviction 
under Section 496(a) is a prerequisite to civil liability 
under Section 496(c). Id. at 1044-47. After analyzing the 
plain language of the statute, case law, and the legislative 
history, the court held that a criminal conviction is not a 
prerequisite. Id.
 
Next, the court addressed the defendant’s concern that 
awarding damages under Section 496(c) “opens the door 
to any collecting creditor to claim that a breach of 
contract action constitutes a fraud, and in turn constitutes 
a theft, under the California Penal Code for purposes of 
[section] 496(a).” Id. at 1047. With reference to 
California Penal Code section 484(a), which describes 
acts constituting theft, and California Penal Code section 
532, which defines criminal fraud, the court held that 
Section 496(a) extends to property “that has been 
obtained in any manner constituting theft,” which 
includes theft by false or fraudulent representation or 
pretense. Id. at 1048.
 
*8 The defendant also argued he could not be liable for 
both theft and receiving stolen property under Section 
496. Id. Referring to the last paragraph of Section 496(a), 
the court acknowledged that “a person who obtains 
property by theft may be convicted for theft or for 
receiving stolen property, but not both.” Id. at 1049 
(citing People v. Allen, 21 Cal. 4th 846, 857-61 (1999)). If 
this principle were applied to the defendant’s civil 
liability under section 496(c), the court stated the 
defendant “would not be liable for damages under the 
breach of contract and fraud causes of action and treble 
damages under [Section 496].” Id. (emphasis added). The 
court then noted that although the defendant was awarded 
damages on her breach of contract and fraud causes of 
action, and treble damages on her Section 496 cause of 
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action, the trial court instructed no double recovery was 
permitted. Id. Therefore, the plaintiff’s recovery on all 
three causes of action could not exceed the amount of 
treble damages under Section 496. Id. The Court of 
Appeal affirmed this award.
 
Lastly, the defendant argued that permitting the plaintiff 
“to recover treble damages under section 496(c) is 
contrary to public policy and permits litigants to 
circumvent limitations on remedies.” Id. While mindful of 
the defendant’s policy concerns, the court found that 
based on “straightforward statutory interpretation,” the 
defendant could be held civilly liable under Section 496. 
Id.
 
Here, Plaintiffs allege theft by false pretense and 
fraudulent misrepresentation. The statute applies to every 
person who receives, conceals, or withholds any property 
that “has been obtained in any manner constituting theft.” 
Cal. Penal Code § 496. In construing the phrase “obtained 
in any manner constituting theft,” the Bell court, in the 
context of a civil action, refers to California Penal Code 
section 484, which describes acts constituting theft. See 
Bell, 212 Cal. App. 4th at 1048. Under section 484, the 
following constitutes theft: “knowingly and designedly, 
by any false or fraudulent representation or pretense, 
defraud[ing] any other person of money.” Cal. Penal Code 
§ 484(a). Theft by false pretenses has three elements: “(1) 
a false pretense or representation, (2) the intent to defraud 
the owner of his or her property, and (3) the false pretense 
or representation materially influenced the owner to part 
with the property.” Carrillo-Jaime v. Holder, 572 F.3d 
747, 752 (9th Cir. 2009) (citation omitted), abrogated on 
other grounds by Descamps v. United States, 133 S.Ct. 
2276 (2013). “[T]heft by false pretenses may be 
accomplished with the owners’ consent.” Id.
 
This Court previously held that Plaintiffs had sufficiently 
alleged a cause of action for fraud under Federal Rule of 
Civil Procedure 9(b), which has substantially similar 
elements.2 (See ECF No. 47 at p. 15.) Plaintiffs re-allege 
these same facts to establish theft by false pretense and 
fraudulent misrepresentation in its Section 496 claim. (See 
SAC at ¶¶ 43-44.) Under Section 496, a plaintiff must 
also allege that the defendant had knowledge the property 
was stolen or obtained in any manner constituting theft. 
See Cal. Penal Code § 496(a). In the SAC, Plaintiffs do 
allege that Defendants had knowledge the property was 
obtained in a manner constituting theft. (See SAC at ¶ 44.) 
Based on the foregoing, because Plaintiffs allege 
Defendants knowingly received, concealed, and withheld 
their property, which had been obtained by means of false 
or fraudulent representations or pretense, the Court finds 
they have sufficiently alleged a claim under Section 496.

 

B. Unlawful Prong of Plaintiffs’ UCL Claim
*9 “Section 17200’s unlawful prong borrows violations of 
other laws...and makes those unlawful practices 
actionable under the UCL.” Klein v. Chevron U.S.A., Inc., 
202 Cal. App. 4th 1342, 1383 (2012) (quoting Lazar v. 
Hertz Corp., 69 Cal. App. 4th 1494, 1505 (1999)) 
(internal quotations omitted). Violations of almost any 
law, federal or state, may serve as a sufficient predicate 
for a claim under the UCL’s “unlawful” prong. Id. 
However, violations of the common law (e.g., breach of 
contract, common law fraud) are insufficient to satisfy the 
unlawful prong. See Shroyer v. New Cingular Wireless 
Servs., Inc., 622 F.3d 1035, 1044 (9th Cir. 2010); Nat’l 
Rural Telecomms. Coop. v. DIRECTV, Inc., 319 F. Supp. 
2d 1059, 1074-75 (C.D. Cal. 2003).
 
The Court previously held that Plaintiffs failed to state a 
claim under the unlawful prong of the UCL. Plaintiffs 
have amended their claim to allege that Defendants’ 
violation of Section 496 serves as the predicate claim for 
the unlawful prong. (SAC at ¶ 54.) Defendants move to 
dismiss on the basis Plaintiffs have failed to allege a 
Section 496 claim. Because the Court has determined 
Plaintiffs have sufficiently alleged a Section 496 claim, 
the Court DENIES Defendants’ motion to dismiss 
Plaintiffs’ UCL claim under the unlawful prong.
 

C. Article III Standing
The Court previously granted Defendants’ motion to 
dismiss plaintiff Usha Chand for lack of standing, with 
leave to amend. (ECF No. 47 at p. 9.) In the SAC, Usha 
Chand does not assert claims for breach of contract, fraud, 
money had and received, and breach of implied covenant 
of good faith and fair dealing against Defendants. Rather, 
Usha Chand only asserts Section 496 and UCL claims 
against Defendants.
 
Defendants move to dismiss Usha Chand for a second 
time, arguing she lacks standing to pursue a “single claim 
against Defendants” because she does not allege an 
“injury in fact.” (Mot. at p. 6.) In response, Plaintiffs 
argue Usha Chand has standing to bring claims under 
Section 496 and the UCL due to Section 496’s broad 
provision that “[a]ny person who has been injured” may 
bring a private right of action. See Cal. Penal Code § 
496(c).
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In its prior order, the Court addressed whether Usha 
Chand had established Article III standing. (See ECF No. 
47 at pp. 7-8.) “[L]ack of Article III standing requires 
dismissal for lack of subject matter jurisdiction under 
Federal Rule of Civil Procedure 12(b)(1).” Maya, 658 
F.3d at 1067. In order to satisfy Article III standing,

a plaintiff must show (1) [s]he has suffered an “injury 
in fact” that is concrete and particularized and actual or 
imminent, not conjectural or hypothetical; (2) the injury 
is fairly traceable to the challenged action of the 
defendant; and (3) it is likely, as opposed to merely 
speculative, that the injury will be redressed by a 
favorable decision.

Braunstein v. Ariz. Dept. of Transp., 683 F.3d 1177, 1184 
(9th Cir. 2012) (citing Bernhardt v. Cnty. of L.A., 279 
F.3d 862, 868-69 (9th Cir. 2002)). Plaintiffs have not 
alleged or presented any new facts that confer Article III 
standing, not to be conflated with statutory standing, on 
Usha Chand. See Maya, 658 F.3d at 1067. Accordingly, 
the Court finds Defendants have failed to establish that 
Usha Chand has Article III standing to assert claims under 
Section 496 or the UCL.
 
Plaintiffs further argue that Usha Chand cannot be 
dismissed because of the following provision of Rule 17 
of the Federal Rules of Civil Procedure:

*10 The court may not dismiss an action for failure to 
prosecute in the name of the real party in interest until, 
after an objection, a reasonable time has been allowed 
for the real party in interest to ratify, join, or be 
substituted into the action. After ratification, joinder, or 

substitution, the action proceeds as if it had been 
originally commenced by the real party in interest.

Fed. R. Civ. P. 17(a)(3). As the Court is not dismissing 
this “action” for failure to prosecute in the name of the 
real party in interest, the Court finds this provision of 
Rule 17 does not apply.
 
Based on the foregoing, and the reasoning set forth in the 
Court’s prior order dismissing Usha Chand, Defendants’ 
motion to dismiss Usha Chand for lack of Article III 
standing is GRANTED. Because Plaintiffs have 
demonstrated they cannot allege facts sufficient to 
establish Article III standing, the Court finds amendment 
would be futile and Usha Chand is DISMISSED WITH 
PREJUDICE.
 

IV. CONCLUSION
For the foregoing reasons, Defendants’ motion to dismiss 
(ECF No. 49) is GRANTED IN PART and DENIED IN 
PART. Plaintiff Usha Chand is DISMISSED WITH 
PREJUDICE from this action for lack of Article III 
standing.
 
IT IS SO ORDERED.
 

All Citations

Not Reported in Fed. Supp., 2016 WL 1241026

Footnotes

1 The Court notes that Plaintiffs are also contending Usha Chand has standing pursuant to Section 496 and that Section 496 provides 
the basis for the “unlawful” prong of its UCL claim. Plaintiffs cannot argue both that they are not bringing a Section 496 claim and 
that it confers standing and provides the basis for other claims.

2 To state a claim for fraud in California, a plaintiff must allege “[1] a false representation, [2] knowledge of its falsity, [3] intent to 
defraud, [4] justifiable reliance, and [5] damages.” Vess v. Ciba-Geigy Corp. USA, 317 F.3d 1097, 1106 (9th Cir. 2003) (quoting 
Moore v. Brewster, 96 F.3d 1240, 1245 (9th Cir. 1996)) (internal quotations omitted).
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LLP, San Diego, CA, Elizabeth Anne Fessler, James P. 
Muehlberger, Shook, Hardy and Bacon L.L.P., Kansas 
City, MO, Paul B. Lascala, Shook, Hardy Bacon L.L.P., 
Irvine, CA, for Defendant.

ORDER GRANTING LEAVE TO AMEND; 
GRANTING ADMINISTRATIVE MOTIONS TO 
FILE MATERIALS UNDER SEAL; RESOLVING 
DISCOVERY DISPUTE

Re: Dkt. Nos. 78, 79, 81

William H. Orrick, United States District Judge

INTRODUCTION

*1 This Order addresses several pending matters. First, 
plaintiffs Daniel Zeiger and Danz Doggie Daytrips seek 
leave to file a second amended complaint. The proposed 
second amended complaint will add a claim for damages 
under the existing California Consumer Legal Remedies 
Act (“CLRA”) claim, include more factual allegations 
regarding the presence of contaminants in an additional 
pet food product, and conform to my Order Granting in 
Part and Denying in Part Motion to Dismiss. WellPet 
claims undue prejudice from the amended complaint at 
this time, because it would require additional discovery 
and another motion to dismiss. However, granting leave 
would not require another motion, a reopening of 
discovery, or extending any deadlines in this case. 
Without a showing of substantial prejudice, I GRANT the 
motion for leave to file a second amended complaint.
 
Second, defendant WellPet brings two administrative 
motions to file related materials under seal. The first 
motion seeks to seal a portion of one sentence in their 
opposition to the motion for leave. The second motion 
seeks to seal several references to the labs that conducted 
tests on the pet food products at issue in this case. Both 
administrative motions relate to information plaintiffs 
designated as confidential and would reveal plaintiffs’ 
consulting expert and potential testifying expert. Pursuant 
to my Standing Order on Administrative Motions to File 
Under Seal, plaintiffs filed a declaration in support of 
sealing that rebuts the strong presumption in favor of 
public access. On that basis I GRANT both administrative 
motions to file materials under seal.
 
Finally, both parties ask for clarification of my previous 
Order Regarding Discovery Dispute. The Order is limited 
to disclosing the lab identities and test results specifically 
mentioned in the First Amended Complaint (“FAC”). As 
such, the Order does not include the broad swath of 
disclosures that WellPet now seeks ahead of expert 
disclosures.
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BACKGROUND

Plaintiffs allege that WellPet knowingly, recklessly, or 
negligently sold certain pet food products that are 
contaminated with arsenic, lead, and the chemical 
Bisphenol A (“BPA”). FAC ¶¶ 9, 38-39, 53. WellPet 
manufactures the allegedly contaminated products, 
markets them as “natural, safe, and pure,” and sells them 
to consumers. FAC ¶¶ 10-11, 20. Plaintiffs allege an 
economic injury after paying for the contaminated 
products, and they contend they would not have 
purchased the products had they known about the 
presence of the contaminants. FAC ¶ 28.
 
On January 17, 2018, I granted in part and denied in part 
defendants’ motion to dismiss the first amended 
complaint. See Order Granting in Part and Denying in 
Part Motion to Dismiss [Dkt. No. 59]. I dismissed 
defendant Berwind for lack of personal jurisdiction, and 
dismissed Count VII for violation of the California Health 
and Safety Code Section 113095. Id. The parties 
submitted a joint letter brief regarding a discovery dispute 
over the production of “independent lab testing” 
materials, which I resolved in an April 10, 2018 Order. 
See Joint Letter Brief re: Discovery Matter [Dkt. No. 65].
 
*2 In May 2018, plaintiffs sought leave to file a second 
amended complaint to conform the operative pleadings to 
the motion to dismiss, and add new allegations in support 
of their existing claims. Pls.’ Mot. to File Second 
Amended Complaint at 4 [Dkt. No. 78]. WellPet filed an 
administrative motion to file a portion of their opposition 
under seal. Shortly after, WellPet filed a second 
administrative motion to file additional materials under 
seal related to the discovery dispute between the parties. 
Specifically, the parties seek clarification of my April 10, 
2018 Order requiring the production of certain 
documents. The class certification hearing is scheduled 
for July 17, 2019.
 

LEGAL STANDARD

Under Federal Rule of Civil Procedure 15(a), leave to 
amend “shall be freely given when justice so requires.” 
Fed. R. Civ. P. 15(a). However, it “is not to be granted 
automatically.” Jackson v. Bank of Hawaii, 902 F. 2d 
1385, 1387 (9th Cir. 1990). Courts generally weigh the 
following factors to determine whether leave should be 
granted: “(1) bad faith, (2) undue delay, (3) prejudice to 
the opposing party, (4) futility of amendment; and (5) 
whether plaintiff has previously amended his complaint.” 
In re W. States Wholesale Natural Gas Antitrust Litig., 

715 F.3d 716, 738 (9th Cir. 2013). Prejudice “carries the 
greatest weight,” but in the absence of prejudice or other 
factors, “there exists a presumption under Rule 15(a) in 
favor of granting leave to amend.” Eminence Capital, 
LLC v. Aspeon, Inc., 316 F.3d 1048, 1052 (9th Cir. 2003).
 
In circumstances such as this, where the plaintiffs have 
previously amended the complaint, a district court’s 
discretion is particularly broad. Wagh v. Metris Direct, 
Inc., 363 F.3d 821, 830 (9th Cir. 2003), overruled on 
other grounds, Odom v. Microsoft Corp., 486 F.3d 541, 
551 (9th Cir. 2007). A lack of diligence may warrant 
denying leave under Rule 15 as well. Particularly, where 
the party “knows or should know of the facts upon which 
the proposed amendment is based but fails to include 
them in the original complaint, the motion to amend may 
be denied.” Jordan v. County of Los Angeles, 669 F.2d 
1311, 1324 (9th Cir. 1982), vacated on other grounds, 
459 U.S. 810 (1982).
 

DISCUSSION

I. Motion For Leave to File Second Amended 
Complaint
Plaintiffs seek to amend the FAC to conform the 
operative pleadings to the recent Order on the motion to 
dismiss, include additional facts in support of existing 
claims, and introduce a claim for damages under a CLRA 
claim that was already alleged. Pls.’ Mot. to File Second 
Amended Complaint at 4 [Dkt. No. 78]. WellPet responds 
that the proposed amendments will prejudice them. 
Particularly, expanding “independent lab testing” to 
“Plaintiff’s testing,” changing the lab test results 
underlying the claims, and adding a new product to the 
complaint will require additional discovery and a new 
motion to dismiss. Opp. at 4. They also question 
plaintiffs’ lack of explanation for adding a new product to 
the complaint, as well as the delay of the proposed 
amendment. Opp. at 5-6.
 
Plaintiffs contend, correctly, that WellPet is not 
prejudiced because: (1) it can still conduct discovery on 
the new test results and new product; (2) the discovery 
can be completed with no change to the schedule; and (3) 
the proposed amendments do not affect the reasoning in 
the previous order on their motion to dismiss. None of 
WellPet’s arguments are convincing enough to rebut the 
presumption of granting leave to amend in this case.
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A. Undue Prejudice
There can be prejudice when amending the complaint 
introduces a new legal or factual theory that imposes 
additional discovery on defendants. Jackson, 902 F.2d at 
1389 (denying leave to amend where defendant was 
required to conduct additional discovery in response to 
“different legal theories [that] require proof of different 
facts”). Prejudice may also be substantial if an amended 
complaint would require re-opening discovery. See 
Lockheed Martin Corp. v. Network Solutions, Inc., 194 
F.3d 980, 986 (9th Cir. 1999) (stating that “[a] need to 
reopen discovery and therefore delay the proceedings 
supports a district court’s finding of prejudice from a 
delayed motion to amend the complaint”).
 
*3 As part of the motion for leave to amend in this case, 
plaintiffs seek to introduce a new allegedly contaminated 
product into the complaint, updated lab testing results in 
support of their claims, and a damages claim under the 
existing CLRA claim. None of these amendments 
imposes significant additional discovery costs to defend 
against a new claim or legal theory, nor requires 
reopening discovery.1

 
Further, changing lab results and adding a new product 
would not require another motion to dismiss. WellPet’s 
initial motion to dismiss contested, in part, the plausibility 
of plaintiffs’ fraud and consumer protection claims under 
Rule 9(b)’s heightened pleading standard, and the 
sufficiency of their misrepresentation claims. My Order 
found that the complaint met these pleading standards. 
See Order Granting in Part and Denying in Part Motion to 
Dismiss [Dkt. No. 59]. The allegations about the 
independent lab testing were important to my decision 
denying the motion to dismiss as to plaintiffs’ fraud and 
warranty claims. Id. at 12–13, 17–20. Moreover, I ordered 
disclosure of the independent lab testing because relying 
on these lab testing results was effectively a waiver of the 
consulting expert privilege. Revising the lab results and 
adding a new product does not materially change the 
claims that survived the motion to dismiss, and it does not 
change the outcome of the previous motion to dismiss. 
Because an amended complaint would not introduce 
material changes to the legal claims and defenses, there is 
not substantial prejudice to justify denying leave to 
amend.
 

B. Undue Delay
Related to its prejudice argument, WellPet also suggests 
that plaintiffs added the new product without explanation 
for the delay. “The passage of time is not, in and of itself, 
undue delay,” but the question instead is whether the 
plaintiffs knew the facts in the proposed amended 
complaint at the time of the operative pleading. Johnson 
v. Serenity Transportation, Inc., No. 15-CV-02004-JSC, 
2015 WL 4913266, at *5 (N.D. Cal. Aug. 17, 2015). In 
this sense, courts look for “dilatory motive.” In re: 
Facebook Privacy Litig., No.C–10–02389–RMW, 2015 
WL 632329, at *2 (N.D. Cal. Feb. 13, 2015) (citation 
omitted).
 
Here, the motion for leave was filed in May 2018. The 
new contaminated product was reported by news outlets 
in April, but the lab test results were available in January 
2018. WellPet suggests that plaintiffs knew about the lab 
results on this new product in January, or could have 
requested its own testing long before May 2018. A four 
month delay between the published lab results and the 
motion for leave to amend is not undue delay.
 
Plaintiffs may file the second amended complaint.
 

II. Administrative Motions to File Under Seal
On June 4, 2018, WellPet filed an administrative motion 
to file a portion of a sentence in their Opposition, attached 
to the Declaration of Joan R. Camagong, under seal. Opp. 
at 6:7-9. The sealed portion relates to the identity of 
plaintiffs’ consulting expert, which is confidential at this 
stage of the litigation, and consistent with my November 
30, 2017, Protective Order. See Protective Order [Dkt. 
No. 48].
 
*4 On June 6, 2018, WellPet filed a second administrative 
motion to file additional materials under seal related to an 
ongoing discovery dispute. See Second Administrative 
Mot. to File Materials Under Seal [Dkt. No. 81]. The 
redactions sought to be sealed include the identities of 
two labs that plaintiffs designated as confidential in 
Exhibits 2-5 of the Declaration of Joan R. Camagong. 
These exhibits include a joint letter regarding a discovery 
dispute, two correspondences between the parties, and 
WellPet’s subpoenas for documents.
 
If materials are attached to non-dispositive motions, good 
cause is sufficient to preserve sealed materials. Foltz v. 
State Farm Mut. Auto. Ins. Co., 331 F.3d 1122, 1135 (9th 
Cir. 2003) (“ ‘good cause’ suffices to warrant preserving 
the secrecy of sealed discovery material attached to 

Case 2:19-ap-01382-SK    Doc 229-2    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Appendix     Page 503 of 525



Zeiger v. WellPet LLC, Not Reported in Fed. Supp. (2018)

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 4

nondispositive motions.”). Here, plaintiffs adequately 
explained that at least one of the labs is a consulting 
expert, and other may be a testifying expert, which they 
are not yet compelled to identify under Federal Rule of 
Civil Procedure 26(a)(2). Good cause appears to file these 
documents under seal at this time. Therefore, the 
administrative motions to file materials under seal are 
GRANTED.
 

III. Discovery Dispute
On April 10, 2018, I issued an Order on a discovery 
dispute between the parties. See Order Regarding 
Discovery Dispute [Dkt. No. 72]. The parties disagree 
about the scope of that Order. Pursuant to my Standing 
Order for Civil Cases, the parties submitted a joint letter 
brief outlining the continued discovery dispute and asking 
for clarification of the April 2018 Order. [Dkt. No. 81].
 
The central dispute between the parties is whether 
discovery includes only the “independent lab testing” 
results and the name of the lab that conducted the tests, or 
if WellPet can discover the unredacted lab results and 
underlying factual material.2 Plaintiffs argue that the 
Order was limited to identifying the lab and the results 
explicitly relied upon in the complaint to overcome the 
motion to dismiss, which it produced. WellPet responds 
that without the unredacted lab results and the underlying 
factual information that must have accompanied those 
results, the three redacted pages of production so far are 
meaningless. WellPet also asserts that their subpoenas on 
two labs are for non-privileged factual information. 
Plaintiffs contend that WellPet is not entitled to more 
disclosures because it goes beyond the scope of the Order, 
the documents are relied on by their consulting expert in 
anticipation of litigation, and they may designate the 
second lab as a testifying expert.
 
As I discussed in the previous Order, since plaintiffs 
explicitly alleged independent lab testing results to 
overcome WellPet’s motion to dismiss, they cannot now 
claim the expert consulting privilege. Worley v. 
Avanquest N. Am. Inc., No. C 12-04391 WHO (LB), 2013 
WL 6576732, at *5 (N.D. Cal. Dec. 13, 2013) 
(compelling discovery because no case law suggested 
“that the protections afforded by Rule 26(b)(4)(B) apply 
to an expert who has supplied statements, findings, or 
opinions explicitly relied upon by a party in a pleading or 
motion, rather than to the conventional instance who 
expert who [sic] merely provides behind-the-scenes 
assistance to a party with respect to litigation”). Plaintiffs 
injected the lab results into the litigation and motion to 

dismiss, waiving a privilege “limited in scope only to 
those results specifically mentioned in the FAC—that is, 
information about the lab and the lab testing results” that 
show the values of contaminants specifically referenced 
in the complaint. See Order Regarding Discovery Dispute 
at 4 [Dkt. No. 72]. I also allowed for discovery of the 
BPA testing allegation specifically mentioned in the FAC 
that was not part of the independent lab testing, so that 
WellPet could discover the basis for those results also.
 
*5 Rule 26(a)(2) requires expert disclosures “at the times 
and in the sequence that the court orders.” Fed. R. Civ. P. 
26. Currently, the plaintiffs’ expert disclosure deadline is 
January 2, 2019, and WellPet’s opposition to class 
certification is due June 3, 2019. Given that disclosure 
deadline, it is not necessary to compel disclosure of 
additional documents relied on by plaintiffs’ consulting 
experts that are not mentioned in the complaint. That said, 
it appears that new or different results for “Plaintiffs’ 
testing” appears in the SAC on page 3, “Complete Health 
Whitefish and Menhaden [the new product] also 
contained more than 1,400 ppb of arsenic and 
approximately 200 ppb of lead.” To the extent that 
“Plaintiff’s testing” includes additional labs or test results 
mentioned in the SAC, those should also be disclosed. 
Plaintiffs are correct that after they submit expert opinions 
and testing results according to the January 2, 2019 
schedule, WellPet will have the opportunity and 
entitlement to the additional documents and materials it 
seeks.
 
Plaintiffs also assert that one of the subpoenaed labs may 
be designated a testifying expert, at which time 
disclosures would also be appropriate after January 2, 
2019. The question then becomes whether the prospect of 
designating the lab as an expert in the future should 
prevent an otherwise permissible fact discovery. Given 
the likelihood that the second lab will be designated as an 
expert subject to disclosures under Rule 26(b), I agree 
with plaintiffs that the subpoenas are not appropriate at 
this time.
 

CONCLUSION

Plaintiffs’ motion for leave to file the second amended 
complaint is GRANTED. They shall do so within seven 
days. WellPet’s administrative motions to file the 
redacted materials under seal are GRANTED. To the 
extent the SAC references specific results from additional 
labs or tests, plaintiffs shall disclose them within seven 
days. Plaintiffs’ disclosure of the redacted lab results was 
sufficient compliance with my earlier discovery order.
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IT IS SO ORDERED.
 

All Citations

Not Reported in Fed. Supp., 2018 WL 3208160

Footnotes

1 WellPet’s frustration with the expense of discovery to-date is noted, but discovery costs are to be expected in litigation and do not 
render an amended complaint substantially prejudicial without a showing of bad faith, undue delay, prejudice, or futility.

2 WellPet describes the information it believes it is entitled to as: (1) quality assurance and quality control; (2) sample intake forms; 
(3) chain of custody for all samples; (4) documents regarding all runs performed on the samples; (5) the accuracy or sensitivity of 
the equipment used to collect or analyze samples; (6) sampling methods or techniques; (7) sample collection, including location of 
measurements or sampling; (8) field notes and instrument logs; and (9) lab blanks used during testing process.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Proceedings: (IN CHAMBERS) Order Re: Plaintiffs’ 
Motion for Leave to File First Amended Class Action 
Complaint (DE 13)

R. GARY KLAUSNER, UNITED STATES DISTRICT 
JUDGE

I. INTRODUCTION
*1 On September 20, 2018, Keith Ernst, Arthur 
Oganesyan, and Alan Nah (collectively, “Plaintiffs”) filed 
a wage and hour class action complaint against ZogSports 
Holdings LLC (“ZogSports”) in Los Angeles Superior 
Court. ZogSports filed an answer to the complaint and 
removed the action to federal court on October 19, 2018. 
On February 21, 2019, the Court granted Plaintiffs’ 
motion for class certification.
 
Plaintiffs allege that ZogSports employed them and others 
similarly situated without pay as “volunteer referees” at 

sports games organized by ZogSports. Plaintiffs assert a 
total of nine claims for relief, including: two claims under 
the Fair Labor Standards Act (“FLSA”), 29 U.S.C. § 201 
et seq., for failure to pay minimum wages and maintain 
accurate records; five claims under the California Labor 
Code for misclassification, failure to pay minimum wages 
and liquidated damages, failure to maintain required 
records, failure to provide accurate wage statements, and 
failure to pay wages timely upon cessation of 
employment; one claim under California Business and 
Professions Code § 17200 et seq., for unfair competition; 
and one claim for violation of California’s Private 
Attorney General Act (“PAGA”), Labor Code § 2698 et 
seq.
 
Presently before the Court is Plaintiffs’ Motion for Leave 
to file a First Amended Complaint (“FAC”) to add Robert 
Herzog (“Herzog”) and Michael Mortellaro 
(“Mortellaro”) as defendants. For the following reasons, 
the Court GRANTS Plaintiffs’ Motion.
 

II. FACTUAL BACKGROUND
ZogSports is a for-profit company that organizes adult 
recreational sports leagues in several states. League 
games are moderated by one paid referee and up to two 
unpaid “volunteer referees.” Under ZogSports’s rules, 
each team of participants is required to provide one 
volunteer referee from its membership to moderate the 
game preceding or following its own team’s game. 
Generally, a volunteer referee spends forty-five minutes 
to one hour assisting the paid referee in keeping a time 
clock, watching for violations, and reporting penalties.
 
Plaintiffs paid to participate in ZogSports’s leagues and 
acted as volunteer referees at several games. Plaintiffs 
allege that they should have been classified as employees 
and compensated appropriately. By soliciting and 
requiring Plaintiffs to provide services to ZogSports 
without pay, Plaintiffs allege that ZogSports violated the 
FLSA, the California Labor Code, the California Business 
and Professions Code, and PAGA.
 
In the instant Motion, Plaintiffs seek leave to add Herzog 
and Mortellaro as defendants to the action. Herzog is the 
Chief Executive Officer and Mortellaro is the Chief 
Operating Officer of ZogSports. In the proposed FAC, 
Plaintiffs allege Herzog and Mortellaro are individually 
liable for ZogSports’s violations under the legal theories 
of alter ego and joint employment and under California 
Labor Code § 558.1. In advance of this Motion, Plaintiffs 
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mailed two amended notices to the Labor and Workforce 
Development Agency (“LWDA”) stating Plaintiffs’ 
intention to sue Herzog and Mortellaro as individuals in 
their pending lawsuit against ZogSports.
 

III. JUDICIAL STANDARD
*2 Pursuant to Federal Rule of Civil Procedure (“Rule”) 
15, “[a] party may amend its pleading once as a matter of 
course before being served with a responsive pleading .... 
[but in] all other cases, a party may amend its pleading 
only with the opposing party’s written consent or the 
court’s leave.” Fed. R. Civ. P. 15(a). The Court should 
“freely give leave when justice so requires.” Id. The Ninth 
Circuit applies this policy with “extreme liberality.” 
United States v. Webb, 655 F.2d 977, 979 (9th Cir. 1981) 
(citing Rosenberg Bros. & Co. v. Arnold, 283 F.2d 406 
(9th Cir. 1960) (per curiam) ).
 
The Supreme Court has held that a district court may deny 
leave for “undue delay, bad faith or dilatory motive on the 
part of the movant, repeated failure to cure deficiencies by 
amendments previously allowed, undue prejudice to the 
opposing party by virtue of allowance of the amendment, 
and futility of amendment.” Foman v. Davis, 371 U.S. 
178, 182 (1962); Howey v. United States, 481 F.2d 1187, 
1190 (9th Cir. 1973). Absent a showing of any of the 
above reasons for denying leave, “there exists a 
presumption under Rule 15(a) in favor of granting leave 
to amend.” Eminence Capital, LLC v. Aspeon, Inc., 316 
F.3d 1048, 1052 (9th Cir. 2003) (emphasis in original).
 

IV. DISCUSSION
ZogSports argues that Plaintiffs should not be permitted 
leave to file a FAC adding Herzog and Mortellaro as 
defendants. ZogSports contends that an amendment 
would be futile, the Motion was brought in bad faith, and 
granting Plaintiffs leave would prejudice ZogSports.1 The 
Court addresses each argument in turn.
 

A. Futility
While the Court should freely grant leave to amend under 
Rule 15, the Court has discretion to deny leave for futility 
when a proposed amendment lacks a cognizable legal 

basis. See Shermoen v. United States, 982 F.2d 1312, 
1319 (9th Cir. 1992). “An amendment is futile when no 
set of facts can be proved under the amendment to the 
pleadings that would constitute a valid and sufficient 
claim or defense.” Missouri ex rel. Koster v. Harris, 847 
F.3d 646, 656 (9th Cir. 2017) (internal quotation omitted). 
Denial of leave to amend for futility is rare, as courts 
typically defer consideration of challenges to the merits of 
a proposed amendment until after leave is granted and the 
pleading is filed. See, e.g., Green Valley Corp. v. Caldo 
Oil Co., No. 09-CV-04028-LHK, 2011 WL 1465883, at 
*6 (N.D. Cal. Apr. 18, 2011) (noting the “general 
preference against denying a motion for leave to amend 
based on futility”); Netbula, LLC v. Distinct Corp., 212 
F.R.D. 534, 539 (N.D. Cal. 2003).
 
ZogSports contends that Plaintiffs’ proposed amendment 
would be futile for two reasons. First, ZogSports argues 
that Plaintiffs did not satisfy the pre-requisites for a 
PAGA claim because Plaintiffs did not give LWDA 65 
days notice before filing the instant Motion. Plaintiffs sent 
LWDA the later of the two amended notices on December 
18, 2018. As of February 21, 2019, the 65-day waiting 
period required by PAGA has expired for both amended 
notices. Since the Court is unaware of any reply from 
LWDA, the Court does not find Plaintiffs’ amendment to 
be futile on this basis.
 
*3 Second, ZogSports contends that the amendment 
would be futile because Plaintiffs’ proposed FAC fails to 
state a claim upon which relief can be granted. ZogSports 
argues that Plaintiffs do not plausibly plead that 
ZogSports violated the FLSA and California Labor Code, 
or that Herzog and Mortellaro are individually liable 
under joint employer, alter ego, or Labor Code § 558.1. 
The Court finds these arguments unavailing, as such 
arguments are better reserved for subsequent motions. See 
Netbula, 212 F.R.D. at 539. If ZogSports wishes to have 
the Court evaluate the plausibility of Plaintiffs’ claims, 
ZogSports must file a properly noticed motion to dismiss 
after Plaintiffs file an amended complaint.
 
The Court therefore finds that ZogSports failed to 
establish leave to amend would be futile.
 

B. Bad Faith
ZogSports also argues that Plaintiffs’ Motion was brought 
in bad faith because it was ill-timed. ZogSports contends 
that Plaintiffs filed the Motion just before defense 
counsel’s office partially closed for the holidays, even 
though Plaintiffs knew of the closure. However, “[i]n the 
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context of a motion for leave to amend, ‘bad faith’ means 
acting with the intent to deceive, harass, mislead, delay, 
or disrupt.” Covert v. City of San Diego, No. 
15-CV-2097-AJB (WVG), 2016 WL 7117364, at *5 (S.D. 
Cal. Dec. 6, 2016) (citing Leon v. IDX Sys. Corp., 464 
F.3d 951, 961 (9th Cir. 2006) ). ZogSports’s argument 
falls well short of this standard. The Court therefore will 
not deny leave on this basis.
 

C. Undue Prejudice
ZogSports further contends that granting leave to amend 
will prejudice ZogSports because it will unnecessarily 
raise litigation costs. The opposing party bears the burden 
of showing that granting leave to amend will result in 
prejudice. DCD Programs, Ltd. v. Leighton, 833 F.2d 
183, 187 (9th Cir. 1987) (citation omitted). Simply 
arguing that an amendment will increase costs, without 

more, does not meet this burden.
 
Accordingly, the Court finds that ZogSports fails to 
establish that leave to amend should not be granted.
 

V. CONCLUSION
For the foregoing reasons, the Court GRANTS Plaintiffs’ 
Motion for Leave to Amend (DE 13). Any amended 
complaint must be filed within three calendar days from 
the date this Order is issued.
 
IT IS SO ORDERED.
 

All Citations

Not Reported in Fed. Supp., 2019 WL 1423776

Footnotes

1 ZogSports also argues that the parties did not meaningfully meet and confer prior to Plaintiffs’ filing of the instant Motion, in 
violation of Local Rule 7-3. C.D. Cal. L.R. 7-3. The Court takes note of these contentions and reminds the parties that Local Rule 
7-3 requires that “counsel contemplating the filing of any motion shall first contact opposing counsel to discuss thoroughly, 
preferably in person, the substance of the contemplated motion and any potential resolution.” Id.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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MARVIN ISGUR, United States Bankruptcy Judge.

*1  The chapter 7 Trustees in the bankruptcy cases of Juliet
Homes, LP; Juliet GP, LLC (collectively, “Juliet Debtors”);
and Douglas Brown filed this proceeding on October 29,
2009, suing dozens of defendants for preferential transfers,
fraudulent transfers under both the Bankruptcy Code and the
Texas Uniform Fraudulent Transfer Act, unjust enrichment,
and legal fees. ECF No. 1. The Trustees also sought to
pierce the corporate veil of various entities affiliated with the
Juliet Debtors. ECF No. 1, at 18. From the beginning, the
Trustees have alleged that the Juliet Debtors operated a Ponzi
scheme, eventually engaging in little legitimate business and

providing excessive rates of return to initial investors. 1

The Trustees' allegations have expanded during the course of
this proceeding. The Trustees have amended their complaint
twice. The most recent amendment was the Second Amended
Complaint, ECF No. 229. The Court allowed the Trustees to
file the Second Amended Complaint after lengthy hearings
and extensive briefing. The Court denied the Trustees'
request to add dozens of new defendants but allowed the
Trustees to add new allegations and claims. See ECF No.
213. The Second Amended Complaint elaborates on the
allegations of a Ponzi scheme and includes a detailed chart of
allegedly preferential and/or fraudulent transfers (“Transfer
Chart”). The Second Amended Complaint also adds new
causes of action for common-law fraud, statutory fraud in
a real estate transaction, and constructive fraud, expands
the unjust enrichment cause of action into a “conversion/
misappropriation of assets/unjust enrichment” claim, and
seeks punitive damages. ECF No. 229.

In response, several defendants (“Movants”) have filed
motions to dismiss. This Memorandum Opinion deals with
the issues raised in fifteen separate motions to dismiss. ECF
Nos. 233, 236, 253, 255, 256, 257, 258, 260, 261, 262, 264,
266, 267, 270 & 271. The Court grants, in part, and denies,
in part, the motions.

Background

This adversary proceeding is connected to the bankruptcy
cases of Juliet Homes, LP (“Juliet Homes”); No. 07–36424;
Juliet GP, LLC (“Juliet GP”), No. 07–36426; and Douglas A.
Brown, No. 07–36422. Creditors filed involuntary petitions
against each of the three Debtors on September 20, 2007.

Brown and the Juliet Debtors are closely related. On his
Schedule B, Brown noted that he was the 100% owner
of Juliet GP and the 28.376% owner of Juliet Homes.
No. 07–36422, ECF No. 56, at 20. The Juliet Debtors list
interests in each other, of unspecified percentages, on their
respective schedules. No. 07–36426, ECF No. 23, at 8; No.
07–36424, ECF No. 111, at 7. Brown is listed as the Managing
Member of Juliet GP on Juliet GP's Schedules and on Juliet
Homes' Schedules. No. 07–36426, ECF No. 23, at 4, 20; No.
07–36424, ECF No. 111, at 14. According to the Second
Amended Complaint, Brown testified at the joint creditors'
meeting for the three cases that Juliet GP was the general
partner for Juliet Homes. ECF No. 229, at 12–13.

*2  On Debtors' motion, the Court entered orders for relief
in the three cases on October 31, 2007. The Court converted
Juliet Homes' case and Brown's case to chapter 11 on the
same day. On November 2, 2007, Joseph Hill, plaintiff in this
adversary proceeding, became Trustee over the Juliet Debtors'
estates. On Hill's motion, the Court reconverted Juliet Homes'
case to chapter 7 on December 3, 2007.

Brown moved to reconvert his individual case to chapter
7 on December 5, 2007, and the Court granted his motion
on December 19, 2007. Steve Smith, also a plaintiff in this
adversary proceeding, became Trustee of Brown's chapter 7
estate.

On October 29, 2009, the Trustees filed this adversary
proceeding against Brown, other individuals who were
alleged to be investors in the Juliet Debtors, and five entities
alleged to be affiliated with the Juliet Debtors. The Original
Complaint alleged that Brown and the Juliet Debtors had
made avoidable preferential and/or fraudulent transfers to
themselves, their affiliates, and their investors under §§ 547
and 548 of the Bankruptcy Code and under Texas law.

The Trustees alleged that Brown and the Juliet Debtors had
engaged in a Ponzi scheme, providing financially infeasible
returns to preferred investors and partners while ultimately
engaging in little legitimate business.

The Trustees alleged, for example, that Brown and his partner
Bernie Kane charged exorbitant consulting fees against the
Juliet Debtors' accounts and purchased luxury vehicles and
expensive personal items out of the Debtors' funds. The
Trustees also alleged that Brown and Kane issued false
invoices from fictitious vendors and subcontractors and that
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Brown and his wife, Caroline Brown, diverted Juliet funds to
Brown himself, affiliated entities, and affiliated individuals.
The Trustees additionally alleged that the Juliet Debtors paid
kickbacks to insiders, employees, relatives, and other co-
conspirators to act as “straw buyers” in the purchase and sale
of homes.

On December 2, 2009, the Trustees filed their Amended
Complaint. The Amended Complaint made minor changes to
the Original Complaint and was filed within the time allowed
by Fed.R.Civ.P. 15(a)(1).

On February 26, 2010, the Trustees filed a Motion for Leave
to File Second Amended Complaint and for Extension of
Time to Serve Defendants. ECF No. 114. The Proposed
Second Amended Complaint expanded the scope of the
claims, providing more detail about the alleged Ponzi scheme
and adding a chart that showed all of the allegedly fraudulent
and preferential transfers. The new allegations emphasized
the involvement of an entity called The Market on Congress
(“TMOC”). The Trustees alleged that TMOC was used to
funnel money from the Debtors into other entities and to
individual investors.

The Proposed Second Amended Complaint would have added
dozens of new defendants. The proposed new defendants,
along with existing defendants, opposed the amendment.
After extensive litigation, the Court allowed, in part, the
amendment on December 16, 2010. ECF No. 213. The Court
allowed the Trustees to expand their allegations and add new
causes of action, but (with a few exceptions) the Court did not
allow the Trustees to add new defendants. ECF No. 213, at 48.
The statutes of limitations on all claims had already run, and
the Court found that the claims against nearly all the proposed
new defendants did not relate back to the date of the original
complaint.

*3  The Trustees filed the Second Amended Complaint
on April 18, 2011. ECF No. 229. The Second Amended
Complaint adds the new claims and allegations and
incorporates the Transfer Chart, a modified version of the
chart that was attached to the Proposed Second Amended
Complaint. ECF No. 229–1.

Numerous defendants filed motions under Fed.R.Civ.P. 12,
seeking to have claims dismissed or struck or to require a
more definite statement. A joint motion to dismiss was filed
by Don Sanders; Sanders 1998 Children's Trust; Sanders
Opportunity Fund, LP; and Sanders Opportunity Fund

(Institutional), L.P. (collectively, “Sanders Defendants”).
ECF No. 233. A joint motion to dismiss, or in the alternative,
for a more definite statement was also filed by Marquis
Capital II Westcott, LP d/b/a Marquis Capital; Marquis
Capital II, LLC; Michael Ecklund; and William Marsh Resco
I, LP (collectively, “Marquis Defendants”). ECF No. 261.

David Greenberg and Greenberg & Co. (collectively,
“Greenberg Defendants”) filed a motion to strike and, in the
alternative, motion to dismiss. ECF No. 236. Tom Pirtle and
Pirtle Investments, L.P. (“Pirtle Defendants”) filed a motion
to strike, or in the alternative, motion to dismiss, or in the
alternative, motion for a more definite statement. ECF No.
253.

Ravi Reddy, Shreyaskumar Patel, and Warren King filed
motions to dismiss and, alternatively, for a more definite
statement. ECF Nos. 256, 264 & 270. Robert Shiring, Richard
Robert, Tullis Thomas, Julian Fertitta, Vincent Galeoto, Mir
Azizi, and Melisa Thomas filed motions to dismiss. ECF Nos.
255, 257, 258, 262, 266, 267 & 271. Alex Oria and James
Thomas filed a joinder in the Pirtle Defendants', Shiring's,
Reddy's, Robert's, and Tullis Thomas's motions. ECF No.
260.

Although the fifteen motions differ as to the particular
arguments, all of the Movants argue that the Trustees' claims
should be dismissed under Rule 12(b)(6) for failure to state a
claim upon which relief may be granted.

The Greenberg Defendants also argue that claims should be
struck. When the Court did not allow the Trustees to add
new defendants, the Trustees then alleged that some of the
alleged transfers to the proposed new defendants had actually
been received by or for the benefit of David Greenberg. The
Trustees thus asserted new claims for those transfers against
Greenberg. The Greenberg Defendants argue that the addition
of these claims violates the Court's December 16, 2010 order
and memorandum opinion, which did not allow the Trustees
to add new defendants because the statute of limitations had
already run against those proposed defendants.

The Pirtle Defendants, finally, argue that the inclusion of
Pirtle Investments, LP as a defendant should be struck. Pirtle
Investments, LP, due to a clerical error, was not issued a
summons, and the original complaint allegedly was not served
on Pirtle Investments, LP. The Pirtle Defendants argue that
Pirtle Investments, LP is therefore a “new defendant,” and
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the Court's December 16, 2010 order prohibits the addition of
new defendants.

Rule 12(b)(6) Standard

*4  The Court reviews motions under Rule 12(b)(6)
“accepting all well-pleaded facts as true and viewing those
facts in the light most favorable to the plaintiffs.” Stokes
v. Gann, 498 F.3d 483, 484 (5th Cir.2007) (per curiam).
However, the Court “will not strain to find inferences
favorable to the plaintiff.” Southland Sec. Corp. v. INSpire
Ins. Solutions Inc., 365 F.3d 353, 361 (5th Cir.2004) (internal
quotations omitted).

To avoid dismissal for failure to state a claim, a plaintiff must
meet Fed.R.Civ.P. 8(a)(2)'s pleading requirements. Rule 8(a)
(2) requires a plaintiff to plead “a short and plain statement
of the claim showing that the pleader is entitled to relief.”
In Ashcroft v. Iqbal, the Supreme Court held that Rule 8(a)
(2) requires that “the well-pleaded facts” must “permit the
court to infer more than the mere possibility of misconduct.”
129 S.Ct. 1937, 1950 (2009) (quoting Rule 8(a)(2)). “Only
a complaint that states a plausible claim for relief survives
a motion to dismiss.” Id. (citing Bell Atlantic Corp. v.
Twombly, 550 U.S. 544, 556 (2007)). “[A] complaint does
not need detailed factual allegations, but must provide the
plaintiff's grounds for entitlement to relief—including factual
allegations that when assumed to be true raise a right to relief
above the speculative level.” Lormand v. U.S. Unwired, Inc.,
565 F.3d 228, 232 (5th Cir .2009) (internal quotation marks
removed).

Fraud claims must, in addition, meet Fed.R.Civ.P. 9(b)'s
heightened pleading requirements. Under Rule 9(b), fraud
claims must be alleged with particularity concerning
the circumstances of the fraud. Fed.R.Civ.P. 9(b). See
Oppenheimer v. Prudential Sec. Inc., 94 F.3d 189, 195
(5th Cir.1996) (upholding district court's dismissal of fraud
claims where the plaintiff failed to allege when an allegedly
fraudulent sales charge was incurred or the extent of her
damages); Red Rock v. JAFCO Ltd., 1996 WL 97549, at *3
(5th Cir. Feb. 16, 1996) (holding that the plaintiff's allegations
did not satisfy Rule 9(b) where they failed to allege the
time, place, or content of any misrepresentations). “To plead
fraud adequately, the plaintiff must ‘specify the statements
contended to be fraudulent, identify the speaker, state when
and where the statements were made, and explain why the
statements were fraudulent.’ “ Sullivan v. Leor Energy, LLC,

600 F.3d 542, 551 (5th Cir.2010) (quoting ABC Arbitrage v.
Tchuruk, 291 F.3d 336, 350 (5th Cir.2002)).

A motion under Rule 12(b)(6) will be treated as one for
summary judgment under Rule 56 when matters outside
the pleadings are presented and not excluded by the Court.
Fed.R.Civ.P. 12(d); Fed. R. Bankr.P. 7012(b). Under Rule
56, summary judgment is appropriate where “the movant
shows that there is no genuine dispute as to any material
fact and the movant is entitled to judgment as a matter of
law.” Fed.R.Civ.P. 56(a); Fed. R. Bankr.P. 7056. In the event a
motion to dismiss is converted to one for summary judgment,
a court must first give the parties notice and then may consider
all evidence presented. Rodriguez v. Rutter, 310 F. App'x 623,
626 (5th Cir.2009).

Analysis

*5  The Movants argue that the Trustees fail to plead essential
facts as to some of the claims. The Court examines each claim
against each of the Movants to determine whether the Trustees
have stated a claim.

Additionally, some Movants argue that claims are barred by
the statute of limitations. Under 11 U.S.C. § 546(a), avoidance
claims had to have been brought no later than October 31,
2009, two years after the entry of the orders for relief in the
bankruptcy cases. Under 11 U.S.C. § 108(a), claims asserted
on behalf of the estate had to have been brought by the later of
October 31, 2009 or the expiration of the statute of limitations
under non-bankruptcy law.

It is too late to assert new avoidance claims, and the Court has
already held that equitable tolling does not apply. The Court
therefore considers whether any new transfers relate back to
the date of the original complaint.

As to claims asserted on behalf of the estate, the Court
considers whether the claims relate back to the date of the
original complaint or whether the non-bankruptcy law statute
of limitations has not yet expired.

1. Greenberg and Pirtle Defendants' Motion to Strike
The Court first deals with the motions to strike. The
Greenberg Defendants argue that the Court's December 16,
2010 order and memorandum opinion do not allow the
Trustees to assert new claims for additional transfers against
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Greenberg. Greenberg was named as a defendant in the
original complaint. The Court thus considers whether its
December 16, 2010 memorandum opinion prohibits the
addition of new avoidable transfer claims against Greenberg.

In the December 16, 2010 memorandum opinion, the Court
held that the proposed Second Amended Complaint did not
relate back to the original complaint under Fed.R.Civ.P. 15(c)
(1)(C) for the purposes of adding new parties. Under Rule
15(c)(1)(C), an amended pleading changing a party or the
naming of a party relates back to the date of the original
pleading if the claim arises out of the conduct, transaction,
or occurrence set out in the original pleading and if the party
to be brought in by the amendment “(i) received such notice
of the action that it will not be prejudiced in defending on
the merits; and (ii) knew or should have known that the
action would have been brought against it, but for a mistake
concerning the proper party's identity.”

The Court held that the addition of new defendants did not
relate back under Rule 15(c)(1)(C) because the Trustees'
failure to include those defendants in the original complaint
was not a mistake of identity. ECF No. 213, at 15. The
Court “assume[d] without deciding that the claims against
the new defendants satisf[ied] the requirement of Rule 15(c)
(1)(B) that ‘the amendment asserts a claim or defense that
arose out of the conduct, transaction, or occurrence set out
—or attempted to be set out—in the original pleading.’ “
ECF No. 213, at 15 (quoting Fed.R.Civ.P. 15(c)(1)(B). The
Greenberg Defendants argue that the Court's ruling prohibits
the Trustees' assertion of claims for the very same transfers
against Greenberg.

*6  Contrary to the Greenberg Defendants' argument that the
Court's December 16, 2010 memorandum opinion precludes
amendment to include the additional transfers, the opinion
disallows only the addition of the new defendants. The Court
did not decide whether the transfers related back under Rule
15(c)(1)(B).

Additionally, the Greenberg Defendants argue that the Second
Amended Complaint violates the Court's order because it adds
actual fraud claims. The Second Amended Complaint does
not purport to add actual fraud claims, and the Court does
not construe the Trustees' allegations regarding fraudulent
transfers as de facto fraud claims.

The Court denies the Greenberg Defendants' motion to strike,
but considers below the new question of whether the new

transfer claims against Greenberg relate back to the time of
the original complaint.

The Court next deals with the Pirtle Defendants' motion
to strike. The Pirtle Defendants argue that the Second
Amended Complaint must be struck or dismissed as to Pirtle
Investments, LP. The Pirtle Defendants argue that Pirtle
Investments, LP was not properly included as a defendant
in the original complaint and that claims against Pirtle
Investments, LP therefore do not relate back to the original
complaint. Pirtle Investments, LP was listed as a defendant
in the original complaint. ECF No. 1, at 2. However, due
to a clerical error, Pirtle Investments, LP was not listed in
the parties and service section of the complaint and was not
issued a summons. The Pirtle Defendants assert that Pirtle
Investments, LP was not served with the original complaint.
ECF No. 253, at 7. The Trustees' failure to timely serve
Pirtle Investments, LP may well be grounds for dismissal of
Pirtle Investments, LP as a party. It is not, however, grounds
for striking the Trustees' Second Amended Complaint. Pirtle
Investments, LP was named as a defendant in the original
complaint. The clerical failure, service error, and lack of a
summons are distinct from the issues dealt with in the Court's
December 16, 2010 order and memorandum opinion. The
Pirtle Defendants are free to seek dismissal on the basis of
these procedural problems. However, the Court denies the
motion to strike, because these procedural problems have not
yet been litigated and decided by the Court.

2. Relation Back of New Transfer Claims
Because the Trustees now seek only to add the transfers
against existing defendants, the Court now considers whether
the transfers arose out of the same conduct, transaction,
or occurrence set out in the original complaint. The Court
concludes that the newly alleged transfers arose out of
the same conduct, transaction, or occurrence set out in the
original complaint. The new claims therefore relate back to
the time of the original complaint.

Under Rule 15(c)(1)(B), a new claim relates back to the
date of the original complaint if it arises out of the same
conduct, transaction or occurrence. New fraudulent transfer
claims may relate back to existing fraudulent transfer claims
if the newly alleged transfers were part of the same “course
of conduct.” Adelphia Recovery Trust v. Bank of America,
N.A., 624 F.Supp.2d 292, 334 (S.D.N.Y.2009). In Adelphia,
the court held that additional fraudulent transfers related by
where they were all related to the same “Co–Borrowing
Facilities.” Id.
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*7  The Court must consider two questions:

(1) Does the Second Amended Complaint allege that the
new transfers occurred as part of the same course of
conduct as the transfers alleged in the original complaint?

(2) Did the original complaint give sufficient notice to
the defendants that the Trustees may sue for additional
transfers that were part of the same course of conduct?

See Adelphia, 624 F.Supp.2d at 334 (holding that “the
addition of new fraudulent transfers to a complaint ‘relates
back’ if the fraudulent transfers arise from the same course
of conduct”); Buchwald Capital Advisors LLC v. JP Morgan
Chase Bank, N.A. (In re Fabrikant & Sons, Inc.), 447 B.R.
170, 181 (Bankr.S.D.N.Y.2011) (“The principal inquiry is
whether adequate notice of the matters raised in the amended
pleading has been given to the opposing party by the general
fact situation alleged in the original pleading.”) (internal
quotation marks omitted); see In re Slaughter Co. & Assocs.,
242 B.R. 97, 102 (Bankr.N.D.Ga.1999) (“If the original
complaint indicates an intention to pursue all transfers, the
addition of transfer will relate back, but where the additional
transactions are truly separate and do not arise from a
common core of operative facts, the amendment should not
be allowed.”).

The Court concludes that the new fraudulent transfers were
part of the same course of conduct as the transfers alleged
in the original complaint. From the time of the original
complaint, the Trustees have alleged an overarching Ponzi
scheme. The Trustees have consistently alleged that the
Debtors ultimately conducted very little legitimate business
and primarily existed to divert money to preferred investors
and insiders. The fraudulent transfers alleged in the original
complaint, along with the new transfers alleged in the Second
Amended Complaint, are alleged to have been part of this
overall Ponzi scheme. Both the original and the newly alleged
fraudulent transfers therefore arose as part of the same course
of alleged conduct.

The original complaint also gave the Movants notice that the
Trustees might sue for transfers that were part of the same
course of conduct. The allegations of the Ponzi scheme gave
reasonable notice that the Trustees would seek to recover
any amounts that may have been transferred as part of that
scheme, including partnership distributions, consulting fees,
sales proceeds, lease payments, and similar transfers. The
defendants to the Second Amended Complaint were included

in the original complaint, and because the original complaint
alleged that Juliet conducted little legitimate business and
mostly existed to divert funds, the defendants were on notice
that the Trustees would likely view any transfers from the
Debtors as potentially fraudulent.

The new fraudulent transfer claims relate back under
Adelphia. However, courts have typically held that
preferential transfers cannot be part of a “course of
conduct,” reasoning that each preferential transfer is a
separate transaction. See Adelphia, 624 F.Supp.2d at 334
(“[P]reference actions stand in contrast to actions to avoid
fraudulent transfers, which often involve a common scheme
to defraud which provides a nexus for relation back.”)
(quoting In re Austin Driveway Servs., Inc., 179 B.R. 390, 398
(Bankr.D.Conn.1995)); Fabrikant & Sons, 447 B.R. at 182
(“In avoidance litigation [regarding preferential transfers],
each transfer is treated as a separate transaction for purposes
of applying the ‘relation back’ doctrine”); In re Metzeler,
66 B.R. 977, 984 (Bankr.S.D.N.Y.1986) (noting that “courts
have consistently treated preferential transactions as separate
and distinct under Rule 15(c)” and reasoning, contrary to
later case law, that fraudulent transfers should be treated the
same way). Fraudulent transfers, on the other hand, may arise
out of a single fraudulent scheme and are connected by the
fraudulent intent that underlies all the transfers. Adelphia, 624
F.Supp.2d at 334.

*8  It is true that preferential transfers, in the absence of
unifying fraudulent intent, probably are not part of a course
of conduct. However, when preferential transfers occur in the
context of a fraudulent scheme, there is no reason why they
cannot be regarded as part of that course of conduct. This
Court concludes that preferential transfers may be part of a
course of conduct when they are alleged to have occurred
alongside fraudulent transfers as part of an overarching
scheme. The Court therefore rules that the newly alleged
fraudulent and preferential transfers relate back to the original
complaint. Because the newly alleged transfers relate back to
the original complaint, they are not barred by limitations.

3. Transfers to or for the Benefit of Defendants
However, even if a transfer relates back for Rule 15 purposes,
the Trustees have not stated a claim against any of the
defendants if they do not adequately plead that the transfer
was made to or for the benefit of one of the defendants.
The Greenberg Defendants argue that the Second Amended
Complaint and the Transfer Chart do not adequately allege
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that any of the new transfers were made to or for the benefit
of David Greenberg.

The general allegation that all transfers were to or for the
benefit of defendants, along with the organization of the
Transfer Chart to include transfers received by certain entities
under David Greenberg's name, sufficiently pleads that those
transfers were for the benefit of David Greenberg. The Court
therefore does not dismiss claims for failure to allege that
transfers were made to or for the benefit of David Greenberg.

The Pirtle Defendants similarly argue that there are no
allegations of transfers to or for the benefit of Tom Pirtle.
ECF No. 253, at 7–8. The Transfer Chart lists the “Defendant
Name” as “Tom Pirtle and/or Pirtle Investments LP,” and
shows that Tom Pirtle and/or Pirtle Investments LP received
three transfers. ECF No. 229–1, at 22. The Pirtle Defendants
argue, “The problem is that all three alleged transactions
are only allegedly made to Pirtle Investments, LP. There are
no alleged transactions on this exhibit involving Tom Pirtle,
individually.” ECF No. 253, at 7. While two of the transfers
are alleged to have been paid to Pirtle Investments LP, one
is listed only as “Advance distribution—Midtown Village.”
ECF No. 229–1, at 22. The identification that the transfers
were received by “Tom Pirtle and/or Pirtle Investments LP” is
sufficient to allege that the transfer was received by or for the
benefit of Tom Pirtle. The Court therefore does not dismiss
claims for failure to allege that transfers were made to or for
the benefit of Tom Pirtle.

4. Preferential Transfers
The Court dismisses the Trustees' preferential transfer claims
as to each of the Movants. In order to state a claim for a
preferential transfer under § 547(b), the Trustees must plead
that the transfer of an interest in the Debtors' property was:

*9  (1) to or for the benefit of a creditor;

(2) for or on account of an antecedent debt owed by the
debtor before such a transfer was made;

(3) made while the debtor was insolvent;

(4) made—

(A) within 90 days before the date of the filing of the
petition; or

(B) made within one year before the date of the filing of
the petition, if such creditor at the time of such transfer was
an insider; and

(5) that such payment enables such creditor to receive
more than such creditor would if—

(A) the case were a case under Chapter 7 of this title;

(B) the transfer had not been made; and

(C) such creditor received payment of such debt to the
extent provided by the provisions of this title.

11 U.S.C. § 547(b). The Debtors' bankruptcy cases were
all filed (through involuntary petitions) on September 20,
2007. The 90–day preference period therefore runs backward
to June 22, 2007. The one-year insider preference period
runs backward to September 20, 2006. Most of the transfers
allegedly received by the Movants occurred outside both the
90–day and one-year preference periods.

Against the Sanders Defendants, the Pirtle Defendants,
Richard Robert, Tullis Thomas, Alex Oria, James Thomas,
Julian Fertitta, and Melisa Thomas, the Trustees allege no
transfers within one year. The alleged transfers therefore
could not avoided as preferences even if the recipients
were insiders. The Court therefore dismisses all preferential
transfer claims against these Movants.

Against Robert Shiring, Ravi Reddy, the Marquis Defendants,
Vincent Galeoto, Mir Azizi, and Warren King, the Trustees
allege transfer within the one-year preference period, but
not within 90 days of the Debtors' bankruptcy petitions. The
Transfer Chart says “UNKNOWN” in the “Insider” column
next to the names of Robert Shiring, Ravi Reddy, Vincent
Galeoto, and Mir Azizi. This is insufficient, without more,
to plead that these defendants were insiders, and the Trustee
therefore does not state a claim against these defendants for
preferential transfers.

The Transfer Chart has a “YES” in the “Insider” column
for Melisa Thomas, Tullis Thomas, the various Marquis
Defendants, and Warren King. The Court therefore examines
whether the Second Amended Complaint pleads sufficient
facts to support a finding that any of these defendants were
insiders.

Under the Bankruptcy Code, the term “insider” includes:
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(A) if the debtor is an individual—

(i) relative of the debtor or of a general partner of the
debtor;

(ii) partnership in which the debtor is a general partner;

(iii) general partner of the debtor; or

(iv) corporation of which the debtor is a director, officer,
or person in control;

(B) if the debtor is a corporation—

(i) director of the debtor;

(ii) officer of the debtor;

(iii) person in control of the debtor;

(iv) partnership in which the debtor is a general partner;

(v) general partner of the debtor; or

*10  (iv) relative of a general partner, director, officer, or
person in control of the debtor;

(C) if the debtor is a partnership—

(i) general partner in the debtor;

(ii) relative of a general partner in, general partner of, or
person in control of the debtor;

(iii) partnership in which the debtor is a general partner;

(iv) general partner of the debtor; or

(v) person in control of the debtor;

(D) if the debtor is a municipality, elected official of the
debtor or relative of an elected official of the debtor;

(E) affiliate, or insider of an affiliate as if such affiliate were
the debtor; and

(F) managing agent of the debtor;

11 U.S.C. § 101(A)(31). An “affiliate” is:

(A) entity that directly or indirectly owns, controls, or holds
with power to vote, 20 percent or more of the outstanding
voting securities of the debtor, other than an entity that
holds such securities—

(i) in a fiduciary or agency capacity without sole
discretionary power to vote such securities; or

(ii) solely to secure a debt, if such entity has not in fact
exercised such power to vote;

(B) corporation 20 percent or more of whose outstanding
voting securities are directly or indirectly owned,
controlled, or held with power to vote, by the debtor, or
by an entity that directly or indirectly owns, controls,
or holds with power to vote, 20 percent or more of the
outstanding voting securities of the debtor, other than an
entity that holds such securities—

(i) in a fiduciary or agency capacity without sole
discretionary power to vote such securities; or

(ii) solely to secure a debt, if such entity has not in fact
exercised such power to vote;

(C) person whose business is operated under a lease
or operating agreement by a debtor, or personal
substantially all of whose property is operated under an
operating agreement with the debtor; or

(D) entity that operates the business or substantially all
of the property of the debtor under a lease or operating
agreement

11 U.S.C. § 101(A)(2). These categories provide general
guidance, but are not exclusive:

Courts regularly treat [section 101(A)'s definition of an
“insider”] as illustrative of types of insider relationships
and not as an exhaustive list.... The insider analysis
is a case-by-case decision based on the totality of the
circumstances, an bankruptcy courts have used a variety
of factors in their determinations. One approach focuses
on the similarity of the alleged insider's position to the
enumerated statutory categories, while another approach
focuses on the alleged insider's control of the debtor. If
the alleged insider holds a position substantially similar to
the position specific in the definition, a court will often
find that individual to be an insider. But, based on the
legislative history of the statute, our case law has also
held that the term insider can also encompass anyone
with a “sufficiently close relationship with the debtor that
his conduct is made subject to closer scrutiny than those
dealing at arm's length with the debtor.”
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*11  In re Longview Aluminum, L.L.C., 657 F.3d 507, 509
(7th Cir.2011).

The Second Amended Complaint alleges that Warren King
was a Class B partner of Juliet. ECF No. 229, at 11–12.
Although this is insufficient, without more, to plead insider
status, the Second Amended Complaint also alleges that King
was the director of Pinnacle Title, an entity that is alleged
to have been actively involved in the Debtors' fraudulent
schemes. According to the Second Amended Complaint,
King authorized disbursements of money, handled all closings
for the Debtors, transferred funds from the Debtors' escrow
accounts, and drafted and amended HUD–1 settlement
statements. King's relationship with the Debtors, based on
the Trustees' allegations, may have been “sufficiently close ...
that his conduct [should be] made subject to closer scrutiny
than those dealing at arm's length with the debtor.” Longview
Aluminum, 657 F.3d at 509.

Furthermore, the Trustees' allegations that King was an
investor in the Debtors' Ponzi scheme and that he owned
a partnership interest in Juliet, combined with the general
allegation at paragraph 147 that “[t]ransfers were made
on account of an antecedent debt” are sufficient to allow
an inference that the transfers were on an account of an

antecedent debt. 2  The Trustees have pleaded sufficient facts
to state a preferential transfer claim against King as to the
transfers that were made within one year of the petition date.
The allegation of the amount of the transfer is enough to
support an inference that King received more than he would
have received in a chapter 7 case, if the transfer had not been
made, and if he had received payment to the extent provided
by the provisions of the Bankruptcy Code. The Trustee thus
states a § 547 claim against King.

The Second Amended Complaint also lists Melisa Thomas as
a Class B partner of Juliet. ECF No. 229, at 11. The Trustees
do not plead any other facts that would support an inference
that she was an insider, and therefore they do not state a § 547
claim against Melisa Thomas. Tullis Thomas and the various
Marquis Defendants are listed as insiders on the Transfer
Chart, but the Second Amended Complaint does not contain
facts that support this assertion. The Trustees therefore do
not state a § 547 claim against Tullis Thomas or the Marquis
Defendants.

Finally, the Court examines the allegations against the
Greenberg Defendants. The Trustees do not plead that

Greenberg & Co. received any transfers within one year of
the petitions. They do, however, allege that David Greenberg
received several transfers within one year of the petitions,
that he received two transfers within 90 days of the petitions,
and that he received one post-petition transfer. ECF No. 229–
1, at 10. The alleged post-petition transfer is not avoidable
under § 547. However, the alleged transfers within one year
are avoidable under § 547 if Greenberg was an insider and if
the other statutory requirements are met.

*12  The Trustees state a claim as to the two transfers made
within 90 days of the petition date. As discussed above, the
Trustees plead sufficient facts to give rise to an inference that
the transfers were on account of an antecedent debt and that
the other elements of a § 547 claim are met. The Trustees thus
plead a § 547 preferential transfer claim against Greenberg as
to the transfers within 90 days.

As to the transfers between one year and 90 days, the
Trustees do not state a claim. The Transfer Chart has a
“YES” in the “Insider” column next to Greenberg's name.
However, although Greenberg is alleged to have had a Class B
partnership interest in Juliet, ECF No. 229, at 11, the Trustees
do not plead any other facts giving rise to an inference that
he was an insider.

The preferential transfer claims are dismissed as to all
defendants except Warren King and David Greenberg. In the
Conclusion below, the Court specifically identifies the alleged
transfers as to which the Trustees have stated a claim.

5. Actual Fraudulent Transfers
Most of the Movants also argue that the Trustees fail to
plead actual fraudulent transfer with particularity. Claims
for actual fraudulent transfer under either § 548 or TUFTA
must be pleaded with particularity under Rule 9(b). See E.
Poultry Distrib., Inc. v. Yarto Puez, 2001 WL 34664163,
at *2 (N.D.Tex.2001) (“If the fraudulent transfer statute
Plaintiffs want the Court to apply requires intent to defraud,
the enhanced pleading requirements of Rule 9(b) apply; if the
statute allows for fraudulent transfer without intent to defraud,
however, only the general pleading rules of Rule 8(a) must be
satisfied.”).

“To satisfy Rule 9(b)'s particularity requirement, a party must
ordinarily allege: ‘(1) a the property subject to the transfer,
(2) the timing and, if applicable, frequency of the transfer
and (3) the consideration paid with respect thereto.’ “ Picard
v. Madoff (In re Bernard L. Madoff Inv. Sec. LLC, 458 B.R.
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87, 2011 WL 4434632, at *6 (Bankr.S.D.N.Y. Sept. 22, 2011)
(quoting Pereira v. Grecogas Ltd. (In re Saba Enters., Inc.),
421 B.R. 626, 640 (Bankr .S.D.N.Y.2009)).

The Trustees sufficiently plead actual fraudulent transfer.
First, they adequately plead Juliet's fraudulent intent. It is
the transferor's intent that is relevant for an actual fraudulent
transfer claim under both § 548 and TUFTA. In re Almazan,
2011 WL 841349, at *2 (Bankr.S.D.Tex. Mar. 7, 2011).
Throughout the Second Amended Complaint, the Trustees
extensively allege the existence of a Ponzi scheme, especially
at paragraphs 134–136. ECF No. 229, at 26–27. As discussed
above, the Trustees allege that Juliet had little legitimate
business and that investors received a rate of return that was
not financially feasible. ECF No. 229, at 27. The Trustees also
allege that funds received from investors were commingled
among the Juliet entities and used, among other things, to
pay earlier investors. ECF No. 229, at 27. A transferor's
actual intent to hinder, delay, or defraud creditors may be
inferred from the mere existence of a Ponzi scheme. E.g.,
S.E.C. v. Resource Development Int'l, LLC, 487 F.3d 295,
301 (5th Cir.2007) (noting that, with respect to a TUFTA
claim, “[i]n [the Fifth Circuit], proving that IERC operated as
a Ponzi scheme establishes the fraudulent intent behind the
transfers it made”); Hayes v. Palm Seedlings Partners (In re
Agricultural Research and Tech. Group, Inc.), 916 F.2d 528,
535 (9th Cir.1990) (holding that a debtor's fraudulent intent,
for purposes of § 548(a), can be inferred from the existence
of a Ponzi scheme).

*13  The Trustees also sufficiently allege that the Ponzi
scheme was in existence at the time of each of the alleged
transfers to the Movants. The Second Amended Complaint
alleges Ponzi scheme activities, including agreements to
provide extravagant guaranteed returns to investors, as early
as July 2005. ECF No. 229, at 16–17. With a few exceptions,
the alleged transfers to the Movants occurred after this time.
One alleged transfer to Warren King, labeled “Partnership
Distribution,” occurred on December 20, 2004. ECF No.
229–1, at 23. An alleged transfer to Alex Oria is labeled
“Loan to Alex Oria 12/31/2004 per TMOC Trial balance
for client spreadsheet.” ECF No. 229–1, at 2. Finally,
Richard Robert allegedly received transfers on November
29, 2004; December 16, 2004; May 25, 2005; June 10,
2005; and June 27, 2005. All of the transfers are labeled
“Partnership Distribution—Ballpark III.” ECF No. 229–1,
at 19. The Trustees allege that most, if not all, of Juliet's
profits from the sale of homes were fictitious and that
profit payments to investors thus represented fictitious profits.

This allegation, combined with the agreements to provide
allegedly excessive guaranteed returns only months later,
would allow an inference that the alleged Ponzi scheme was
in existence as early as November 29, 2004. The Trustees
adequately plead actual intent.

Second, the Trustees amply lay out the particulars of each
of the alleged transfers. The Transfer Chart identifies the
transferor, recipient, amount, and date of the transfers. The
Transfer Chart contains commentary as to the circumstances
of many of the specific transfers, including, in many cases,
the account from which funds were transferred and/or the
check number. The exact dates of almost all the transfers
are listed. ECF No. 229–1. The Second Amended Complaint
provides sufficient context as to the overall scheme. The
Court therefore, for the most part, does not dismiss the actual
fraudulent transfer claims against the Movants.

There is one exception. As to Shreyaskumar Patel, the
Transfer Chart does not identify any specific transfer. The
Transfer Chart instead states that the “Date of Transfer” is
“Various” and the “Amount” is “$285,000.00.” The “Capacity
of Transfer(s)” is “Juliet Homes, LP buyout documentation.”
This information is not sufficiently specific. The Transfer
Chart does not even identify the year in which the alleged
transfer or transfers occurred. The Court will allow the
Trustee to replead to state a claim for actual fraudulent
transfer against Shreyaskumar Patel. See Hart v. Bayer Corp.,
199 F.3d 239, 248 n. 6 (5th Cir.2000) (“Although a court may
dismiss the claim, it should not do so without granting leave
to amend, unless the defect is simply incurable or the plaintiff
has failed to plead with particularity after being afforded
repeated opportunities to do so.”).

6. Constructive Fraudulent Transfers
The Movants also argue that the Trustees' constructive
fraudulent transfer claims under § 548 and TUFTA fail
because they do not adequately plead insolvency or lack
of reasonably equivalent value. This argument fails. First,
the Trustees adequately plead insolvency because they
adequately plead that Juliet operated as a Ponzi scheme.
See Madoff, 2011 WL 4434632, at * 17 (“Ponzi schemes
are presumptively insolvent, and the Trustee need not allege
specific facts supporting the insolvency of BLMIS at the
times of the preferential transfers.”).

*14  Second, “fictitious profits from a Ponzi scheme are
deemed to have been received for less than reasonably
equivalent value and can be avoided.” Id. at * 11. The Trustees
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adequately plead that the transfers shown on the Transfer
Chart were made as part of Juliet's overall Ponzi scheme.
It was not necessary for the Trustees to plead that each
individual transfer was made without reasonably equivalent
value. The Court therefore does not dismiss the constructive
fraudulent transfer claims.

7. Conversion/Misappropriation/Unjust Enrichment
The Movants also argue that the Trustees do not adequately
plead the elements of conversion, misappropriation, or unjust
enrichment and that the statute of limitations has run as to
these claims.

The Trustees may commence actions to enforce claims owned
by the estates up to two years after the date of the order for
relief, which was October 31, 2007:

If applicable nonbankruptcy law ... fixes a period within
which the debtor may commence an action, and such period
has not expired before the date of the filing of the petition,
the trustee may commence such action only before the later
of—

(1) the end of such period, including any suspension of such
period occurring on or after the commencement of the
case; or

(2) two years after the order for relief.

11 U.S.C. § 108(a). The Debtors' petitions were filed on
September 20, 2007, and the order for relief was entered
on October 31, 2007. With respect to any claims relating
to pre-petition conduct, the later of the two periods under
§ 108(a) would necessarily be two years after the order for
relief. The Trustee brought the unjust enrichment claim on
October 29, 2009, within the two-year period under § 108(a)
(2). The conversion and misappropriation claims relate back
to the date of the original complaint. ECF No. 213, at 32 (“The
conversion, misappropriation, and unjust enrichment theories
are all based on the allegation that Juliet's investors received
assets that should have remained in the bankruptcy estate. The
claim therefore relates back under Rule 15(c)(1)(B).”). The
question, therefore, is whether the limitations period on the
claims had not yet expired on September 20, 2007, the date
the petitions were filed.

Under Tex. Civ. Prac. & Rem.Code § 16.003(a), “a person
must bring suit for ... conversion ... not later than two years
after the day the cause of action accrues.” The statute of
limitations for conversion also applies to unjust enrichment

and misappropriation claims. Verizon Emp. Benefits Comm. v.
Frawley, 655 F.Supp. 644, 647–48 (N.D.Tex.2008); Elledge v.
Friberg–Cooper Water Supply Corp., 240 S.W.3d 869, 869–
71 (Tex.2007); see Computer Assocs. Int'l, Inc. v. Altai, Inc.,
918 S.W.2d 453, 455 (Tex.1996) (noting that § 16.003(a)
governs claims for “injury to the property of another or
conversion of the property of another” and applying the two-
year limitations period to a claim for misappropriation of
trade secrets).

*15  Two doctrines may apply to extend the statute of
limitations: the discovery rule and the fraudulent concealment
doctrine. BP America Prod. Co. v. Marshall, 342 S.W.3d 59,
65–67 (Tex.2011). The discovery rule defers the accrual of
a cause of action and thus delays the start of the limitations
period. Id. at 65. “The discovery rule is applied categorically
to instances in which ‘the nature of the injury incurred
is inherently undiscoverable and the evidence of injury is
objectively verifiable.’ “ Id. (quoting Computer Assoc. Int'l,
Inc. v. Altai, Inc., 918 S.W.2d 453, 456 (Tex.1996)).

The fraudulent concealment doctrine, on the other hand,
suspends or tolls the running of the limitations period when
it has already begun. Id. “A party asserting fraudulent
concealment must establish an underlying wrong, and that
‘the defendant actually knew the plaintiff was in fact
wronged, and concealed that fact to deceive the plaintiff.’
“ Id. at 67 (quoting Earle v. Ratliff, 998 S.W.2d 882, 888
(Tex.1999)). Fraudulent concealment tolls the running of
limitations only until the fraud is discovered or could have
been discovered with reasonable diligence. Id.

Claims may be dismissed on the basis of the statute of
limitations only if the limitations defense is apparent from
the face of the complaint. See EPCO Carbon Dioxide Prods.,
Inc. v. JP Morgan Chase Bank, NA, 467 F.3d 466, 470
(5th Cir.2006) (allowing dismissal at the Rule 12(b)(6) stage
on the basis of an affirmative defense when the defense is
apparent from the face of the complaint). The Trustees plead
facts that indicate that the fraudulent concealment doctrine
may apply to toll the statute of limitations. They allege
the existence of an overall Ponzi scheme, the commingling
of funds of the various Juliet entities, the use of a shell
company (TMOC) to divert funds among the entities and
to various investors, and the execution of phony agreements
and invoices. The Trustee has therefore alleged concealment
of facts about the scheme and has provided additional
allegations that allow an inference of concealment. Because
the fraudulent concealment doctrine may apply, it is not

Case 2:19-ap-01382-SK    Doc 229-2    Filed 06/09/21    Entered 06/09/21 11:49:55    Desc
Appendix     Page 521 of 525



In re Juliet Homes, LP, Not Reported in B.R. (2011)
2011 WL 6817928

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 12

apparent from the face of the complaint that any of the
conversion, misappropriation, and unjust enrichment claims
are barred by limitations.

Courts have applied the discovery rule to bankruptcy trustees,
tolling statutes of limitations until the filing of a bankruptcy
petition:

Although the Trustee steps into the
shoes of the [bankrupt] company, it is
not in a position, prior to the filing of
the bankruptcy action, to be aware of
potential claims arising from injuries
to the bankrupt company. A reasonable
person in the Trustee's position could
not be aware of, or reasonably be
expected to discover, injuries to [the
debtor] prior to the filing of the
bankruptcy petition. Therefore, the
discovery rule applies to toll the statute
of limitations until the filing of the
bankruptcy petition[.]

*16  Seitz v. Detweiler, Hershey & Assocs., P.C. (In re
CitX Corp., Inc.), 2004 WL 2850046 (E.D.Pa. Dec. 8,
2004) (applying the Pennsylvania-law discovery rule to a
bankruptcy trustee and concluding that because the trustee
had filed malpractice and negligent misrepresentation claims
within two years of the bankruptcy petition, claims were not
barred by the statute of limitations).

The Seitz court's reasoning extends to applying the Texas-
law fraudulent concealment doctrine to bankruptcy trustees.
Tolling the statute of limitations until the petition date or
until the bankruptcy trustee could reasonably have discovered
the cause of action would also be compatible with the Fifth
Circuit's reasoning in Reed v. City of Arlington, 650 F.3d 571,
576 (5th Cir.2011). In Reed, the Fifth Circuit held that even
when a debtor would be barred by judicial estoppel from
bringing a claim, the bankruptcy trustee may—depending on
the facts of the case—be able to bring the claim on behalf of
the bankruptcy estate. Id. This is because “judicial estoppel
is an equitable doctrine, [and] courts may apply it flexibly to
achieve substantial justice.” Id. The fraudulent concealment
doctrine, like judicial estoppel, is an equitable doctrine, and
its application is fact-specific. BP America Prod., 342 S.W.3d
at 67.

The nature of the Trustees' allegations—that the Juliet
Debtors operated a Ponzi scheme and fraudulently diverted
money—indicates that the fraudulent concealment doctrine
may apply. It is not apparent from other facts on the face of the
Second Amended Complaint that the fraudulent concealment
doctrine would not permit the tolling of the statute of
limitations on the conversion, misappropriation, and unjust
enrichment claims. Although the Court has already found
that the Trustees did not exercise sufficient diligence after
the filing of the bankruptcy petitions to warrant equitable
tolling in this case, this finding applied only to prevent tolling
after the Trustees' appointment, after which time they could
reasonably have discovered claims. The Court's previous
finding does not preclude the application of the fraudulent
concealment doctrine to toll the limitations period until after
the petition date. If the limitations period may be tolled
until after the petition date, then the claims were live when
the bankruptcy cases were filed, and the Trustees had until
October 31, 2009 to assert the claims. As the Court has
already held, the conversion, misappropriation, and unjust
enrichment claims were asserted in or relate back to the
October 29, 2009 original complaint.

Because the fraudulent concealment doctrine may apply and
the claims should not be dismissed on the basis of limitations,
the Court need not consider whether the discovery rule could
also apply to these claims.

Of course, the concealment issue may be the appropriate
subject of a motion for summary judgment or at trial, once an
evidentiary record is established.

*17  Furthermore, as to any alleged transfers that occurred
less than two years before the petition date, the conversion,
misappropriation, and unjust enrichment claims were clearly
live on the petition date and have been timely asserted.
The Court therefore does not dismiss the conversion,
misappropriation, and unjust enrichment claims on the basis
of limitations.

The Court also finds that these claims are adequately pleaded.
To prove conversion, a plaintiff must establish (i) that it
owned or had legal possession of the property or entitlement
to possession, and (ii) the defendant unlawfully and without
authorization assumed and exercised dominion and control
over the property to the exclusion or, or inconsistent with,
the plaintiff's rights. Hill v. New Concept Energy, Inc. (In re
Yazoo Pipeline), 459B.R. 636, 2011 WL 4902960, at *11–12
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(Bankr.S.D.Tex.2011) (quoting Hunt v. Baldwin, 68 S.W.3d
117, 131 (Tex.App.Houston [14th Dist.] 2001, no pet.). If
conversion is to be shown by the defendant's refusal to comply
with the demand for possession—for example, in situations
of conversion by a bailee—the plaintiff must also establish
(iii) that the plaintiff demanded return of the property, and
(iv) the defendant refused to return the property. Id. (citing
Presley v. Cooper, 284 S.W .2d 138, 141 (Tex.1955)). Here,
demand and refusal would not be necessary to establish
unlawful possession; the Trustees allege that the defendants
acquired possession of the Debtors' property unlawfully,
through diversions of funds.

The Trustees plead both that (i) that the Debtors were
lawfully entitled to possession of the transferred funds and
(ii) that the defendants unlawfully exercised dominion and
control over the property. The Trustees specifically allege, for
example, that the transferred funds were the property of the
Debtors, acquired from other investors. ECF No. 229, at 18–
19. The funds were allegedly commingled, rendering them
untraceable, and diverted to various defendants. ECF No. 229,
at 19. The Trustees also allege that “[m]illions of dollars
were paid out of Juliet and TMOC to individuals, affiliate
entities, and ‘preferred investors,’ while many subcontractors
and vendors remained unpaid for the work performed on
the residences constructed for Juliet.” ECF No. 229, at 23.
These allegations, particularly in the context of the alleged
overall Ponzi scheme, sufficiently plead both the Debtor's
lawful entitlement to the funds and the defendants' unlawful
dominion over the funds.

Moreover, the Court notes that the Trustees need not establish
wrongful intent to prove conversion. “Wrongful intent is not
an element of conversion—even innocent buyers of property
may be liable.” NXCESS Motor Cars, Inc. v. JPMorgan Chase
Bank, N.A., 317 S.W.3d 462, 471 (Tex.App.-Houston [1st
Dist] 2010, pet. denied). “The requisite intent is only one
to assert a right in the property, and a wrongful intent is
not required.” White–Sellie's Jewelry Co. v. Goodyear Tire
& Rubber Co., 477 S.W.2d 658, 662 (Tex.Civ.App.-Houston
[14th] Dist.1972, no writ). The intent to assert a right in the
transferred property may be inferred from the facts alleged
in the Second Amended Complaint. The Trustees therefore
have pleaded conversion, and the Court does not dismiss the
conversion claims.

*18  The Trustees have also pleaded an alternative theory
of “misappropriation or unjust enrichment.” ECF No. 229,
at 37. The “misappropriation or unjust enrichment” theory

is discussed in paragraph 185 of the Second Amended
Complaint, and the Court construes this theory as an unjust
enrichment cause of action. Unjust enrichment is based on
the equitable principle that one who receives benefits unjustly
must make restitution for those benefits. Cristobal v. Allen,
2010 WL 2873502, at *6 (Tex.App.-Houston [1st Dist.] July
22, 2010, no pet.). “Unjust enrichment is defined as the unjust
retention of a benefit to the loss of another, or the retention
of money or property of another against the fundamental
principles of justice or equity and good conscience.” Conoco,
Inc. v. Fortune Prod. Co., 35 S.W.3d 23, 31 (Tex.App.-
Houston [1st Dist.] 1998), rev'd on other grounds, 52
S.W.3d 671 (Tex.2000). As discussed in connection with
the conversion claims, the Trustees have pleaded that the
defendants received property to the loss of the Debtors. The
consequence of the alleged loss is that the Trustees should
be able to seek recovery to promote an overall equitable
division of the estate. See Reed, 650 F.3d at 575 (“All of
these provisions reflect Congress's clear preference for the
preservation of the bankruptcy estate and for its equitable
distribution to creditors through the bankruptcy process.”).
The Court does not dismiss the unjust enrichment claims.

8. Substantive Consolidation/Reverse Veil–Piercing
Several Movants also argue that the Trustees may not assert
claims for transfers that were made from non-debtor Juliet
entities. E.g., ECF No. 253, at 8; ECF No. 262, at 5–6; ECF
No. 276, at 10–13. Fertitta specifically argues that, in order
to state a claim for preferential or fraudulent transfer from
a particular entity, the Trustees must show that that entity
should be substantively consolidated under bankruptcy law
with one or more of the Debtors. ECF No. 278, at 6–7.

The Trustees do not need to plead substantive consolidation.
Instead, if the Trustees have stated a state-law claim for
reverse veil-piercing with respect to the Juliet entities,
the Trustees have standing to assert a fraudulent or
preferential transfer claim because of a transfer made from
the Juliet entities. See ASARCO LLC v. Americas Min.
Corp., 382 B.R. 49, 66–67 (S.D.Tex.2007) (recognizing
that substantive consolidation and veil-piercing are subtly
different and allowing the debtor to pursue its wholly owned
subsidiary's fraudulent transfer claim “where the wholly-
owned subsidiary acts as a mere instrumentality or alter ego
of the parent”). Although ASARCO applied Delaware law of
veil-piercing, the court's holding—that a debtor can pursue
its wholly owned subsidiary's fraudulent transfer claim where
state-law veil-piercing requirements are met—applies.
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Here, the Trustees have pleaded the elements of a reverse
veil-piercing claim under Texas law. Traditional veil-piercing
uses the alter ego doctrine to break through corporate
formalities and include the assets of a shareholder as assets
of a corporation. See Tex. Bus. Org.Code § 21.223(b)
(requiring actual fraud to hold a shareholder liable for the
contractual obligations of a corporation); The Cadle Co.
v. Brunswick Homes, LLC (In re Moore), 379 B.R. 284,
290 (Bankr.N.D.Tex.2007) (discussing the traditional use of
corporate veil piercing to “mak[e] a shareholder liable for
a corporation's contractual debts”). Reverse veil-piercing,
which is a common-law rather than a statutory doctrine in
Texas, instead counts the assets of a corporation or other entity
as the assets of its shareholder. See Moore (noting that reverse
veil-piercing “appl[ies] the traditional veil piercing doctrine
in reverse, so that a corporation's assets are held accountable
for the liabilities of individuals who treated the corporation as
their alter ego”) (citing Zahra Spiritual Trust v. United States,
910 F.2d 240, 243 (5th Cir.1990)).

*19  Reverse veil-piercing can be used to bring assets of an
affiliated entity into a bankruptcy estate, although the court
in Moore was “troubled” by the expansion of the practice.
Id. at 294. The doctrine applies when the corporate entity
is the alter ego of the individual—that is, “when there is
such a unity between corporation and individual that the
separateness of the corporation has ceased and holding only
the individual liable would result in injustice.” Bollore S.A.
v. Import Warehouse, Inc., 448 F.3d 317, 325 (5th Cir.2006)
(stating the standard for alter-ego liability and noting that
the “standard applies equally to reverse-piercing cases such
as this one”). To determine whether the alter ego doctrine
applies, a court considers the following factors:

the total dealings of the corporation
and the individual, including the
degree to which corporate formalities
have been followed and corporate
and individual property have been
kept separately, the amount of
financial interest, ownership and
control the individual maintains over
the corporation, and whether the
corporation has been used for personal
purposes.

Id. (citing Permiam Petroleum Co. v. Petroleos Mexicanos,
934 F.2d 635, 643 (5th Cir1991)).

Here, the Trustees seek to count the assets of non-debtor
Juliet entities as assets of the Debtors (the shareholder/interest
holder). The Trustees allege that the non-debtor Juliet entities
should be pierced or recognized as collapsed because they
are alter egos of the Debtors and/or were used as a sham to
perpetrate a fraud on the estates. ECF No. 229, at 34. The
Trustees allege specific facts showing an identity or unity
between the Debtors and the other Juliet entities, including:

• The entities were organized and operated as a mere tool
or business conduit of the Debtors. ECF No. 229, at 34.

• The entities were run by and for the personal benefit of
the Debtors and were the agents and instrumentalities
through which the Debtors conducted business. ECF No.
229, at 35.

• The entities commingled funds in the TMOC account,
diverted company profits to Brown and other insiders,
were undercapitalized, and failed to keep corporate and
personal assets separate. ECF No. 229, at 35.

• To perpetrate fraud, Brown had corporate revenues
siphoned off, depleting the remaining shareholder equity
and ultimately rendering Juliet insolvent. ECF No. 229,
at 35.

To summarize, the Trustees allege that the entities were a
sham and were not truly separate from the Debtors, and
that the sham entities were specifically used to facilitate
the fraudulent diversion of assets. These allegations thus
adequately state a claim for reverse veil-piercing under Texas
law.

The Greenberg Defendants argue that the Trustees' veil-
piercing allegations are insufficient because all of the Juliet
entities are lumped together. ECF No. 276, at 11–12.
However, the Trustees assert that all of the entities were
similarly involved in the alleged Ponzi scheme, and that all
were mere conduits for the Debtors. In the context of the
alleged Ponzi scheme, the Trustees plausibly plead reverse
veil-piercing as to the non-debtor Juliet entities.

*20  The Court therefore does not dismiss any claims
on the basis of the Trustees' failure to plead substantive
consolidation or failure to adequately plead reverse veil-
piercing.
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Conclusion

The Court denies the Greenberg Defendants' motion to strike
and the Pirtle Defendants' motion to strike.

Except as to the actual fraudulent transfer claim against
Shreyaskumar Patel, the Court denies the Movants' motions
for a more definite statement.

The Court grants, in part, and denies, in part, the Movants'
motions to dismiss for failure to state a claim.

The Court dismisses the preferential transfer claims against
all of the Movants except Warren King and David Greenberg.
As to Warren King, the Trustees have stated a claim for
preferential transfer with respect to the December 13, 2006

transfer of $58,610.63. As to David Greenberg, the Trustees
have stated a claim for preferential transfer with respect to the
June 22, 2007 transfer and the August 10, 2007 transfer.

The Court does not dismiss the actual fraudulent transfer
claims for failure to plead with particularity under Rule 9(b).
However, the Trustees do not state a claim with particularity
against Shreyaskumar Patel, and the Court will allow the
Trustees to replead. The Trustees state an actual fraudulent
transfer claim with particularity against all other Movants.

The Court does not dismiss the conversion/misappropriation/
unjust enrichment claims against any Movants.

All Citations

Not Reported in B.R., 2011 WL 6817928

Footnotes

1 The Trustees allege that the Juliet real estate investment program had the attributes of a Ponzi scheme
“[f]rom its inception.” The exact commencement date of the alleged Ponzi scheme may be irrelevant to the
Trustees' claims; the issue is whether the Ponzi scheme is alleged to have been in place at the time of the
alleged transfers.

2 Such a finding may be in the alternative to a finding that the transfers were fraudulent. The potential
incompatibility of the two theories does not matter at the Rule 12(b)(6) stage; the Court considers only whether
both are plausible.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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