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IN THE UNITED STATES BANKRUPTCY COURT 

CENTRAL DISTRICT OF CALIFORNIA  

LOS ANGELES DIVISION
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brian.condon@arnoldporter.com 
Oscar Ramallo (Bar No. 241487) 
oscar.ramallo@arnoldporter.com 
777 South Figueroa Street, 44th Floor 
Los Angeles, CA 90017-5844 
+1 213.243.4000 
+1 213.243.4199 

ARNOLD & PORTER KAYE SCHOLER LLP 
Michael L. Bernstein (Pro Hac Vice) 
michael.bernstein@arnoldporter.com 
601 Massachusetts Avenue, NW 
Washington DC 20001-3743 
+1 202.942.5000 
+1 202.942.5999 

Attorneys for Defendants
Universal Leader Investment Limited,  
Glove Assets Investment Limited,  
Truly Great Global Limited, and Li Qi 

In re: 

ZETTA JET USA, LTD., a California corporation, 

Debtor. 

 Lead Case No.: 2:17-bk-21386-SK 
Chapter 7 
Jointly Administered With: 
Case No.: 2:17-bk-21386-SK 

Adv. Proc. No. 2:19-AP-01383-SK 

DEFENDANT LI QI’S MOTION TO 
DISMISS COUNTS I, II, VII, VIII, AND  
IX OF AMENDED ADVERSARY 
COMPLAINT FOR LACK OF 
PERSONAL JURISDICTION,  
INSUFFICIENT SERVICE OF PROCESS, 
AND FAILURE TO STATE A CLAIM 

In re: 

ZETTA JET PTE, LTD., a Singaporean corporation,

Debtor. 

 Hearing: TBD 

Date: TBD 
Time: TBD 
Place: Courtroom 1575 

255 East Temple Street 
Los Angeles, CA 90012   JONATHAN D. KING, solely in his capacity as 

Chapter 7 Trustee of Zetta Jet USA, Inc. and Zetta Jet 
PTE, Ltd. 
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Plaintiff, 

v. 

YUNTIAN 3 LEASING CO. DESIGNATED 
ACTIVITY CO. F/K/A YUNTIAN 3 LEASING CO. 
LTD., ET AL.  

Defendants 
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TO THE HONORABLE SANDRA R. KLEIN, UNITED STATES BANKRUPTCY JUDGE, 

AND TO PLAINTIFF’S COUNSEL: 

PLEASE TAKE NOTICE that this Motion (as defined below) is brought under Federal 

Rules of Civil Procedure 12(b)(2), 12(b)(4), 12(b)(6), 8(a), and 9(b), as made applicable by Federal 

Rules of Bankruptcy Procedure 7012, 7008, and 7009, and is based on the accompanying 

Memorandum of Points and Authorities, Declaration of Li Qi and Exhibits, Declaration of Peter 

Ferrer, Request for Judicial Notice and Exhibits, the docket in this adversary proceeding and in the 

above-captioned Chapter 7 cases, and such other evidence and argument as may properly come before 

the Court at any hearing.

PLEASE TAKE FURTHER NOTICE that Defendant Li Qi (“Li Qi”) hereby moves (by this 

“Motion”) to dismiss, without leave to amend, Counts I, II, VII, VIII and IX in the Amended 

Adversary Complaint (the “Amended Complaint” or “Dkt. 232”) filed by the Trustee on behalf of 

debtors Zetta Jet PTE Ltd. (“Zetta PTE”), and Zetta Jet USA Inc. (“Zetta USA” and together with 

Zetta PTE, the “Debtors”) in the above-captioned Chapter 7 Cases, because the Amended Complaint 

(1) fails to establish personal jurisdiction over Li Qi on the foregoing Counts, (2) was not properly 

served on Li Qi, (3) fails to state claims against Li Qi based on alter ego liability on Counts I, II, VIII 

and IX, and (4) fails to state claims against Defendants Universal Leader Investment Limited (“UL”), 

Glove Assets Investment Limited (“Glove”), and Truly Great Global Limited (“TGG,” and together 

with UL and Glove, the “UL Defendants”) on Counts I, II, VII, VIII and IX, as set forth in the UL 

Defendants’ concurrently-filed motion to dismiss, and therefore also fails to state claims against Li Qi 

for the same reasons, because the counts (i) seek to avoid or recharacterize extraterritorial obligations 

or transfers, which is not cognizable under 11 U.S.C. §§ 105(a), 548 and 550, (ii) fail to plead facts 

sufficient to plausibly state claims for avoidance of actual or constructive fraudulent obligations or 

transfers under 11 U.S.C. §§ 548 and 550, and fail to plead such fraud with particularity, (iii) fail to 

plead facts sufficient to plausibly state claims for recharacterization of the Third Loan or the 2016 

Minsheng leases of Plane 6 and Plane 7 under 11 U.S.C. § 105(a), and (iv) fail to plead a claim for 

damages for violation of the automatic stay under 11 U.S.C. § 362(k)(1).  

PLEASE TAKE FURTHER NOTICE that to the extent the Trustee contravenes any facts 
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necessary to resolution of Li Qi’s motion pursuant to Federal Rule of Civil Procedure 12(b)(2), Li Qi 

requests an evidentiary hearing. 

PLEASE TAKE FURTHER NOTICE that pursuant to LBR 9013-1(f), Plaintiff’s written 

response to the Motion shall be filed and served no later than 14 days before the hearing, subject to 

further Order of the Court. 

WHEREFORE, Li Qi respectfully requests that the Court enter an order (i) granting the 

Motion, (ii) dismissing, without leave to amend, Counts I, II, VII, VIII and IX against him for lack of 

personal jurisdiction, improper service, and failure to state a claim, and (iii) granting any and all other 

relief the Court deems just and necessary.  

Dated:  May 10, 2021 ARNOLD & PORTER KAYE SCHOLER LLP

By:   /s/ Brian K. Condon
Brian K. Condon (Bar No. 138776) 
Oscar Ramallo (Bar No. 241487) 
Attorneys for UL Defendants 
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1 
DEFENDANT LI QI’S MOTION TO DISMISS AMENDED ADVERSARY COMPLAINT

INTRODUCTION 

Defendant Li Qi respectfully requests that the Court dismiss all claims against him for lack 

of personal jurisdiction and improper service, or, in the alternative, dismiss them on the merits for 

failure to state a claim. 

Li Qi is a citizen and resident of China.  Since approximately 2014, he has been to the 

United States three times to visit colleges with or for his son and one time to vacation in Hawaii and 

Las Vegas.  He has not visited the United States to conduct Zetta Jet business.  Li Qi is the director 

of Defendants Universal Leader Investment Limited (“UL”), Glove Assets Investment Limited 

(“Glove”), and Truly Great Global Limited (“Truly Great”) (collectively, the “UL Defendants”).  

Each of the UL Defendants is a British Virgin Islands (“BVI”) company.  The Trustee seeks to hale 

Li Qi into court in the United States because the BVI-based UL Defendants agreed to lease planes 

and provide financing to Debtor Zetta Jet PTE, Ltd. (“Zetta PTE”), a Singapore Company, in 

exchange for Zetta PTE agreeing to pay rent on the leases and interest on the loans.  The Trustee 

contends that Li Qi is subject to personal jurisdiction on avoidance and recharacterization claims in 

the United States because the contracts entered into by these corporate entities for which Li Qi was 

a director had “future consequences” in California.  Dkt. 232 ¶ 45. 

The Trustee’s contention is misguided for two fundamental reasons.  First, “foreseeability” 

that the defendant’s actions will have an impact in the forum “is not a ‘sufficient benchmark’ for 

exercising personal jurisdiction.”  Schwarzenegger v. Fred Martin Motor Co., 374 F.3d 797, 802 

(9th Cir. 2004) (quoting Burger King Corp. v. Rudzewics, 471 U.S. 462, 474 (1985)).  A plaintiff 

must show his claims arise from “the defendant’s actions in the forum, such as executing or 

performing contracts there” or that, in committing the conduct from which the suit arises, the 

defendant’s “express aim” was to cause targeted harm to a plaintiff in the forum.  Schwarzenegger, 

374 F.3d at 802, 806.  Li Qi did not execute or perform any contracts in the United States.  Further, 

Li Qi’s express aim was to cause BVI entities to transact business with Zetta PTE, a Singapore 

company, not to cause targeted harm to a plaintiff in the United States. 

Second, the parties to the relevant transaction were the UL Defendants, not Li Qi.  When 

courts in the United States assess whether a corporate officer is subject to personal jurisdiction, they 
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apply the “basic tenet of American corporate law that the corporation and its shareholders are 

distinct entities.” Ranza v. Nike, Inc., 793 F.3d 1059, 1070 (9th Cir. 2015); see also Walsh v. 

Kindred Healthcare, 798 F. Supp. 2d 1073, 1082 (N.D. Cal. 2011) (“Ordinarily, a corporation is 

regarded as a legal entity, separate and distinct from its stockholders, officers and directors, with 

separate and distinct liabilities and obligations.”) (internal quotation omitted).  Thus, the Trustee 

cannot establish personal jurisdiction over Li Qi by simply attributing the conduct of the UL 

Defendants to Li Qi personally. 

While courts may attribute a corporation’s forum contacts to its human alter ego, the Trustee 

fails to allege facts to support alter ego liability under applicable BVI law.  See In re Lindsay, 59 

F.3d 942, 948 (9th Cir. 1995) (holding bankruptcy courts must apply federal choice of law rules); 

Boeing Co. v. KB Yuzhnoye, No. CV 13-00730 ABC, 2014 WL 12601330, at *1 (C.D. Cal. Feb. 20, 

2014) (holding federal choice of law rules apply the law of the place of incorporation to alter ego 

liability).  BVI law does not permit veil piercing unless, at the time the corporation entered into the 

underlying transaction, the individual controlling the corporation was subject to “an existing legal 

obligation or liability” and the individual interposed the corporate form to evade that existing 

liability.  Prest v Petrodel Resources Limited and others [2013] UKSC 34 ¶ 8; Decl. of Peter Ferrer 

(“Ferrer Decl.”) ¶ 7.10.  Because Li Qi was not liable to Zetta PTE on any legal obligation at the 

time the UL Defendants entered into the relevant transactions with Zetta PTE, the Trustee cannot 

pierce the corporate veil on these transactions and therefore cannot attribute corporate contacts to Li 

Qi personally. 

The Trustee also seeks to assert jurisdiction over Li Qi on a claim for a purported violation 

of the automatic stay. The Trustee alleges that Li Qi authorized Truly Great to join a Singapore 

lawsuit that temporarily resulted in an injunction against other Zetta PTE directors from prosecuting 

the bankruptcy case.  The Trustee again relies on allegations of the foreseeability of injury in the 

United States, rather than Li Qi’s express aim, which is the jurisdictionally relevant inquiry.  Dkt. 

232 ¶ 49.  

Here, Li Qi’s express aim was at Singapore.  He caused Truly Great to petition a Singapore 

court to enforce Zetta PTE’s shareholder agreement, governed by Singapore law, among 
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shareholders of a Singapore corporation, which prohibited the filing of a bankruptcy petition for that 

Singapore corporation anywhere in the world without unanimous consent of all shareholders.  The 

only reason that the Singapore lawsuit had any effect in the United States is that Zetta PTE’s other 

directors—not Li Qi—chose to file a bankruptcy petition in the United States, as opposed to in 

Singapore or in another country.  The Supreme Court has repeatedly reaffirmed that the plaintiff

suffering harm in the forum does not connect the defendant to the forum “in any meaningful way” 

because it “improperly attributes a plaintiff’s forum connections to the defendant . . . .”  Walden v. 

Fiore, 571 U.S. 277, 289-90 (2014).  Because the locus of any harm that Zetta PTE suffered in the 

United States was the result of Zetta PTE’s choice of a bankruptcy forumnot Li Qi’s—Li Qi is 

not subject to personal jurisdiction on the automatic stay claim.1

Even if the Court were to find jurisdiction on the automatic stay claim, because “[p]ersonal 

jurisdiction must exist for each claim asserted against a defendant,” the Trustee may not rely on the 

alleged automatic stay violation to establish personal jurisdiction on the avoidance and 

recharacterization claims, unless the claims arise out of “a common nucleus of operative facts” and 

considerations of “judicial economy, convenience, and fairness . . . .” require the claims be 

considered together.  Action Embroidery Corp. v. Atl. Embroidery, Inc., 368 F.3d 1174, 1180 (9th 

Cir. 2004).  Here, the automatic stay claim and avoidance claims are based on entirely different 

operative facts:  all of the acts underlying the avoidance claims were complete before the first act 

underlying the automatic stay claim occurred.  Furthermore, as argued in the UL Defendants’ 

motion to dismiss, an automatic stay claim for damages is unavailable to a corporate debtor as a 

matter of law under 11 U.S.C. § 362(k)(1).  Considerations of economy, convenience, and fairness 

all militate against using a meritless and make-weight automatic stay claim as a vehicle to assert 

jurisdiction over Li Qi on distinct avoidance and recharacterization claims. 

If the Court were to assert personal jurisdiction over Li Qi, it should dismiss all of the  

claims in the Amended Complaint against him on the merits for failure to state a claim under Rule 

12(b)(6).  The Trustee has failed to state a claim against the UL Defendants for the reasons detailed 

in their concurrently filed motion to dismiss.  Because the Trustee seeks to hold Li Qi liable on 

1 For purposes of preservation, Li Qi also incorporates by reference Arnold & Porter’s objections to 
service on Li Qi without following typical Hague Convention procedures.  See Section V, infra. 
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those claims as an alter ego of the UL Defendants, the claims against Li Qi are derivative of and fall 

with the claims against the UL Defendants.  For all these reasons, the Court should grant Li Qi’s 

motion to dismiss. 

FACTS 

A. Li Qi

Li Qi is a citizen of China.  He has resided most of his life in Hangzhou, Zhejiang province 

and Shanghai, and more recently also has a residence in Hong Kong.  He is a native Mandarin 

speaker with a limited understanding of spoken English.  He graduated with a degree in computer 

science from Zhongshan University in Guangzhou, GuangDong province.  In 2000, Li Qi became 

an employee of Alibaba, an e-commerce platform based in China.  Over time he rose to become 

Chief Operating Officer.  He retired from Alibaba in 2008.  Li Qi Decl. ¶¶ 2-3. 

Since approximately 2014, Li Qi has travelled to the United States four times.  Id. ¶ 29-33.  

Three trips were to colleges with or for his son.  Id.  The fourth trip was for a vacation in Hawaii 

and Las Vegas.  Id. ¶ 32.  During one of the trips, in March 2016, he went to the Burbank Airport to 

take a private flight to New York, and while there visited Zetta USA’s Burbank office, which as at 

the Burbank Airport.  Id. ¶ 30.  

 Li Qi has never owned or held any interests in any property in the United States.  Id. ¶ 34.  

Neither he nor any of the UL Defendants have ever owned or held any bank accounts in the United 

States.  Id. ¶¶ 36-37 . 

B. UL and Glove Lease Two Airplanes to Zetta PTE in December 2015 

UL was incorporated on August 8, 2014 in the BVI, with Li Qi as its director.  Li Qi Decl. 

¶ 7.  In June 2015, UL purchased an aircraft, which the Trustee has now labelled “Plane 7,” for $49 

million.  Id. ¶ 8;  Dkt. 232 ¶ 131. 

In March 2015, Li Qi met Matthew Walter through the internet while arranging to charter a 

plane with Walter’s former company.  Walter later introduced Li Qi to Geoffrey Cassidy and James 

Seagrim, who along with Walter, were the three founders and owners of Zetta PTE.  Li Qi Decl. ¶ 5.  

The founders/owners of Zetta PTE had extensive experience in the aviation industry and as 

operators in the private air charter business.  Id.  Li Qi had no prior experience in the aviation 
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industry.  Id. ¶ 6.   

Glove was incorporated in the BVI on July 3, 2015, with Li Qi as its director, and purchased 

a second plane in December 2015 for $50 million which was also leased to Zetta PTE (which the 

Trustee has labelled as “Plane 6”).  Li Qi Decl. ¶¶ 9-10 ; Dkt. 232 Ex. A, B-1.   

In December 2015, UL and Glove leased Planes 6 and 7 to Zetta PTE.  Li Qi Decl. ¶¶ 8, 10; 

Dkt. 232 Exs. B–D.  Pursuant to the leases, Zetta PTE agreed to make lease payments for each 

plane to UL’s Hong Kong HSBC account.  Dkt. 232 Ex. B-1 § 3.26; Dkt. 232 Ex. D § 3.26.  HSBC 

routed the payments through HSBC’s correspondent bank account in New York.  Li Qi Decl. ¶ 13 

& Ex. A.  It was not material to Li Qi how HSBC routed UL’s funds.  Id. ¶ 13.  The lease 

agreements are governed by Singapore law, and disputes under the agreements are subject to the 

jurisdiction of Singapore courts.  Dkt. 232 Ex. A §§ 34.1–34.2; Dkt. 232, Ex. C §§ 34.–34.2.  

Under these agreements, UL and Glove (through trustees) granted Zetta PTE all the rights of 

a lessee to use the planes in its business; UL and Glove did not undertake any continuing 

obligations to perform contracts in the United States.  Dkt. 232, Exs. A–C.  Li Qi did not undertake 

any personal obligations anywhere in the world.  Id.  Li Qi signed the relevant agreements in 

Shanghai, China solely in his capacity as the director of UL and Glove.  Li Decl. ¶¶ 8, 10 . 

C. Truly Great Invests in and UL Loans Funds to Zetta PTE in Early 2016 

According to the Trustee, by December 2015 “Cassidy already knew that the First Business 

Plan was unsustainable.”  Dkt. 232 ¶ 170.  Cassidy therefore convinced the UL Defendants to make 

tens-of-millions of dollars in unsecured loans and investments in Zetta PTE.  Id. ¶¶ 95, 128, 222-25. 

On January 19, 2016, Truly Great was incorporated in the BVI, with Li Qi as its director, for 

purposes of making investments in Zetta PTE.  Li Qi Decl. ¶ 14.  In February 2016, Truly Great 

entered into a Subscription Agreement pursuant to which it invested $19 million in Zetta PTE in 

exchange for a 10% equity interest in Zetta PTE.  Id. ¶ 16 & Ex. C § 3.1.  The Subscription 

Agreement is governed by Singapore law and subject to the jurisdiction of Singapore courts.  Id.

Ex. C § 18.  Li Qi signed the Subscription Agreement in Shanghai in his capacity as a director of 

Truly Great.  Id. ¶ 16. 

Truly Great did not undertake any obligation to perform the Subscription Agreement in the 
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United States, and Li Qi undertook no personal obligations in the U.S.  Li Qi Decl., Ex. C.  Pursuant 

to the Subscription Agreement, Truly Great appointed Li Qi a director of the Singapore corporation 

Zetta PTE.  Id. Ex. C, Schedule 5 § 2.1.2.  However, Li Qi was not involved in management of 

Zetta PTE and was not an officer of the company.  Li Qi Decl. ¶ 17.   Li Qi was not a director or 

officer of Zetta USA and was not involved in its management.  Id. 

UL also made a $10 million unsecured loan to Zetta PTE in February 2016.  Li Qi Decl. ¶ 15.  

The loan was documented in a letter Cassidy emailed to Li Qi in his capacity as director of UL.  Id.

Ex. B.  UL undertook no obligations in the United States, and Li Qi undertook no personal 

obligations anywhere.  Id.  Li Qi was in Shanghai when he negotiated the loan on behalf of UL.  Id.

¶ 15. 

D. UL Loans Zetta PTE an Additional $10 Million, and UL and Glove Sell Their 
Planes to Minsheng in Mid-2016, Facilitating Additional Financing for Zetta 
PTE 

In July 2016, UL made a second $10 million unsecured loan to Zetta PTE.  Li Qi Decl. ¶ 18. 

The loan was initially documented in a draft letter sent from Cassidy to Li Qi in his capacity as 

director of UL.  Id. Ex. D.   

According to the Trustee, in mid-2016 Cassidy was looking for ways to expand Zetta’s fleet 

and address its liquidity needs.  See Dkt. 232 ¶ 229.  To that end, he was introduced to Minsheng, a 

Chinese aircraft financing firm.  Id. ¶ 230.  Minsheng agreed to purchase UL’s and Glove’s 

airplanes, and lease them to Zetta PTE after purchase.  Id. Exs. E–F.  The deal resulted in Zetta PTE 

lowering its monthly rent payments by more than $300,000 and receiving a $12.4 million cash 

infusion.  Dkt. 232 ¶¶ 232, 275, Schedules A & C. 

The sale and leaseback agreements called for Minsheng to pay the purchase proceeds to 

UL’s Hong Kong bank account with HSBC.  Dkt. 232, Ex. D, Schedule 2 § 2(a); Ex. E, Schedule 2 

§ 2(a).  The agreements are governed by English law and subject to non-exclusive jurisdiction in 

England.  Id. Ex. E § 11.3(a); Ex. F § 11.3(a).  Once again, UL and Glove undertook no obligations 

in the United States, and Li Qi did not undertake any personal obligations anywhere.  Id. Exs. D–E.  

Li Qi executed the relevant agreements in Hong Kong in his capacity as a director of UL.  Li Qi 

Decl. ¶ 19. 

Case 2:19-ap-01383-SK    Doc 239    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Main Document      Page 18 of 50



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

-7- 
DEFENDANT LI QI’S MOTION TO DISMISS AMENDED ADVERSARY COMPLAINT 

Under the sale and leaseback provisions, Minsheng paid $55 million into UL’s bank account 

for two airplanes that had been purchased by UL and Glove for $99 million within the prior year.  

Li Qi Decl. ¶¶ 8, 10, 19.  Thus, UL, Glove, and Zetta PTE entered into a supplement to the sale and 

leaseback agreements, entitled “Clarification,” pursuant to which outstanding payment obligations 

were confirmed as obligations of Zetta PTE in the form of an unsecured note.  Id. ¶ 19 & Ex. E.    

The Clarification is governed by English law and subject to non-exclusive jurisdiction in English 

courts.  Id. Ex. E § 3.  Li Qi signed the Clarification in Hong Kong in his capacity as a director of 

UL and Glove.  Id. ¶ 19.  

E. UL Loans Another $15 Million to Zetta PTE in Summer 2017, Before Seagrim 
and Walter Cause Zetta PTE to File for Bankruptcy 

In June 2017, UL made a third unsecured loan of $15 million to Zetta PTE.  In connection 

with that loan, Truly Great received additional shares of Zetta PTE directly from the other 

shareholders.  Li Qi Decl. ¶¶ 21-22  & Ex. F.  When UL made the third loan to Zetta PTE, the first 

and second loans were extended and all three loans were confirmed in a “Confirmatory Deed of 

Loan.”  Id. Ex. F.  The Confirmatory Deed of Loan is governed by Hong Kong law and is subject to 

the jurisdiction of Hong Kong’s courts.  Id. §16.  Li Qi signed the Confirmatory Deed of Loan in 

Hong Kong in his capacity as director of UL.  Li Qi Decl. ¶ 21. 

Li Qi was led to believe the third loan was a “bridge loan” so Zetta PTE could meet 

obligations while the company sought additional financing from an investment bank.  Li Qi Decl. 

¶ 20 .  According to the Trustee, shortly before receiving this loan, Zetta PTE issued a business plan 

that falsely overstated its 2016 revenues by $24 million, overstated its profit margin by double, and 

falsely represented that Zetta PTE was not involved in any pending or threatened or legal 

proceedings.  Dkt. 232 ¶¶ 142-144.  In August 2017, at a Zetta PTE board meeting in Hong Kong, 

Seagrim and Walter provided information to Li Qi of misappropriation and wrongdoing by Cassidy, 

and the three directors agreed to terminate Cassidy from the Zetta PTE board.  Id. ¶ 327; Li Qi Decl. 

¶ 23. 

On September 5, 2017, Seagrim, Walter, and Li Qi held another board meeting in Hong 

Kong.  Li Qi Decl. ¶ 24.  At the meeting, which was conducted in English, Zetta PTE’s new CEO 
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Michael Maher stated that he may seek legal advice about potential bankruptcy options.  Id.  A few 

days after the meeting, Seagrim sent Li Qi four resolutions “per our vote the other day” written in 

English without Mandarin translation.  Id. ¶ 25.  One resolution stated “Effective immediately, 

Chief Executive Officer Michael A. Maher shall be given the authority to seek out and engage legal 

counsel for bankruptcy protection and filing in Singapore and/or the USA.”  Id. ¶ 25 & Ex. G.2  Li 

Qi understood Seagrim’s reference to “per our vote the other day” to refer to the discussion about 

seeking legal advice about bankruptcy, not a decision to actually file bankruptcy.  Id. ¶ 25.  Li Qi’s 

understanding was also based on the Subscription Agreement, which required Zetta PTE to have 

unanimous shareholder consent for any bankruptcy filing.  Id. & Ex. C, Schedule 5 § 2.4(g).  Zetta 

PTE did not obtain such consent.  Indeed, Cassidy, the fourth shareholder, was not even present at 

the earlier meeting.  Id. ¶¶ 24, 25. 

Li Qi was scheduled to travel to California on September 16, 2017 to accompany his son 

who was going to college.  Li Qi Decl. ¶ 26.  Before Li Qi left on the trip, Seagrim and Walter 

requested that they have a board meeting while he would be in California.  Id.   However, on 

September 16, 2017, Li Qi learned, to his surprise, that Zetta PTE had filed a bankruptcy petition on 

September 15, 2017.  Id.  He did not meet with Seagrim and Walter during the trip, and no board 

meeting was conducted.  Li Qi left California on September 19, 2017 and returned home.  Id.

Believing that Seagrim, Walter and Zetta PTE’s management breached the Subscription 

Agreement by filing a bankruptcy petition without the unanimous consent of all shareholders, on 

September 18, 2017 Truly Great joined a lawsuit in Singapore with Asia Aviation Holdings PTE 

Ltd. (a Cassidy-controlled shareholder of Zetta PTE) to enforce the Subscription Agreement (the 

“Singapore Action”).  Li Qi Decl. ¶ 27.  The Singapore court granted the injunction on September 

19, 2017 (the “Singapore Injunction”).  Dkt. 232 ¶ 506.    

On September 29, 2017, this Court found “[t]he injunction doesn’t have any language that 

appears to impact or address this Court’s ability to continue adjudicating these matters, or any 

language that indicates the Singapore court was seeking to impact the Court's ability to rule in these 

2 The three other resolutions that Seagrim sent covered negotiating an employment contract for 
Maher, negotiating employment contracts with other executives and employees, and selling a 
Bentley.  Li Qi Decl. ¶ 25 & Ex. G. 
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cases.”  RJN Ex. 3 at 43.  Truly Great withdrew from the Singapore action six weeks later, on 

November 1, 2017.  Li Qi Decl. ¶ 27;  RJN Ex. 24 ¶ 5.   On July 12, 2018, the Singapore Injunction 

was discharged by consent of the parties.  Id. ¶ 11. 

F. The Trustee’s Claims Against Li Qi 

The Trustee’s claims against Li Qi fall into three categories.   

First, the Trustee alleges that the obligations Zetta PTE incurred between 2015 and 2017 are 

avoidable under 11 U.S.C. § 548.  See Counts I and II.  Pursuant to 11 U.S.C. § 550, the Trustee 

seeks to recover the value of pre-petition transfers made by Zetta PTE pursuant to those 

transactions.  Id.  The Trustee seeks recovery from Li Qi personally solely on the allegation that he 

is the alter ego of the UL Defendants.  Id.

Second, the Trustee alleges Li Qi should be held personally liable for allegedly causing 

Truly Great to join the Singapore Action after the Petition Date in violation of the automatic stay.  

See Count VII. 

Third, because some of the Trustee’s avoidance claims seek to recover funds that Minsheng 

(not Zetta PTE) paid to purchase planes, the Trustee also brings claims to recharacterize leases 

between Zetta PTE and Minsheng/Yuntian (Counts VIII & IX), supposedly to support his assertion 

of “a vested economic ownership interest” in the planes.  Dkt. 232 ¶¶ 516, 525. 

STANDARDS ON PERSONAL JURISDICTION MOTION 

Although the UL Defendants have not contested the Court’s jurisdiction over them as to the 

Amended Complaint, “[j]urisdiction over an individual director or officer of a corporation may not 

be predicated on the court’s jurisdiction over the corporation itself . . . .”  Hoag v. Sweetwater Int'l, 

857 F. Supp. 1420, 1426 (D. Nev. 1994).  Courts “do not impute a corporation’s forum contacts to 

each of the corporation’s employees.  Instead, [they] assess whether each individual had minimum 

contacts with the forum such that the exercise of jurisdiction over that individual would comport 

with traditional notions of fair play and substantial justice.”  Glob. Commodities Trading Grp., Inc. 

v. Beneficio de Arroz Choloma, S.A., 972 F.3d 1101, 1109 (9th Cir. 2020). 

“When a defendant moves to dismiss for lack of personal jurisdiction, the plaintiff bears the 

burden of demonstrating that the court has jurisdiction.”  In re W. States Wholesale Nat. Gas 
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Antitrust Litig., 715 F.3d 716, 741 (9th Cir. 2013).  The standard of proof depends on whether the 

Court conducts an evidentiary hearing before deciding the motion.  Rano v. Sipa Press, Inc., 987 

F.2d 580, 587 n.3 (9th Cir. 1993).  If the Court conducts an evidentiary hearing, the plaintiff must 

establish jurisdiction by a preponderance of the evidence.  Id.

Alternatively, if the Court defers an evidentiary hearing to trial, the plaintiff must establish a 

prima facie case of jurisdiction.  Id.  The plaintiff must “demonstrate facts that if true would support 

jurisdiction over the defendant.”  Harris Rutsky & Co. Ins. Servs. v. Bell & Clements Ltd., 328 F.3d 

1122, 1129 (9th Cir. 2003).  “[U]ncontroverted allegations in the plaintiff's complaint must be taken 

as true, and conflicts between the facts contained in the parties’ affidavits must be resolved in the 

plaintiff’s favor . . . .”  WNS, Inc. v. Farrow, 884 F.2d 200, 203 (5th Cir. 1989) (internal quotation 

omitted).  The Court , however, may accept only “well pled facts of plaintiff's complaint, as 

distinguished from mere conclusory allegations . . . .”  Wenz v. Memery Crystal, 55 F.3d 1503, 1505 

(10th Cir. 1995).  Where the defendant has contravened the complaint through a declaration, the 

plaintiff must “produce[] admissible evidence . . . .” to establish jurisdiction.  Cross v. Kloster 

Cruise Lines, Ltd., 897 F. Supp. 1304, 1310 (D. Or. 1995) (internal quotation omitted). 

STANDARDS ON MOTION FOR FAILURE TO STATE A CLAIM 

A court should dismiss a complaint for failure to state a claim, unless it contains “sufficient 

factual matter, accepted as true, to state a claim to relief that is plausible on its face.”  Ashcroft v. 

Iqbal, 556 U.S. 662, 678 (2009) (internal quotation omitted). 

STANDARDS ON MOTION FOR FAILURE TO SERVE PROCESS 

“Defendants must be served in accordance with Rule 4(d) [now, Rule 4(c)] of the Federal 

Rules of Civil Procedure.”  Jackson v. Hayakawa, 682 F.2d 1344, 1347 (9th Cir. 1982).  “Neither 

actual notice, . . . nor simply naming the person in the caption of the complaint, . . . will subject 

defendants to personal jurisdiction . . . . ”  Id.

ARGUMENT 

I. The Court Lacks General Jurisdiction Over Li Qi. 

“For an individual, the paradigm forum for the exercise of general jurisdiction is the 

individual's domicile . . . .”  Goodyear Dunlop Tires Operations, S.A. v. Brown, 564 U.S. 915, 924 
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(2011).  “[A] person is ‘domiciled’ in a location where he or she has established a ‘fixed habitation 

or abode in a particular place, and [intends] to remain there permanently or indefinitely.”’  Lew v. 

Moss, 797 F.2d 747, 749–50 (9th Cir. 1986) (citations omitted).  Absent domicile in the jurisdiction, 

“[i]n case after case, when an individual conducts business that requires their occasional presence in 

a state, courts have not found sufficient contact for general jurisdiction.”  Span Const. & Eng'g, Inc. 

v. Stephens, No. CIVF 06-0286 AWI DLB, 2006 WL 1883391, at *6 (E.D. Cal. July 7, 2006) 

(citing Cornelison v. Chaney, 16 Cal.3d 143, 149 (1976) (holding twenty trips a year for seven 

years insufficient)).  The Ninth Circuit has “regularly . . . declined to find general jurisdiction even 

where the contacts were quite extensive.”  Amoco Egypt Oil Co. v. Leonis Nav. Co., 1 F.3d 848, 851 

n.3 (9th Cir. 1993).   

Li Qi was born and resides in China.  He has never resided anywhere in the United States.  

Since 2014, he has visited the United States only four times and did not travel here to conduct 

business.  He has no property or assets in the United States. Li Qi Decl. ¶¶ 2, 34.   Accordingly, Li 

Qi’s contacts with the United States are far too limited to support general jurisdiction over him. 3

II. The Court Lacks Specific Jurisdiction Over Li Qi on the Avoidance and 
Recharacterization Claims. 

A plaintiff seeking to establish specific jurisdiction must establish (1) the defendant 

purposefully directed his activities at, or purposefully availed himself of, the forum and (2) the 

plaintiff’s claim arises out of or relates to the defendant’s forum-related activities.  Boschetto v. 

Hansing, 539 F.3d 1011, 1016 (9th Cir. 2008).  If the plaintiff makes this showing, the defendant 

may rebut it by establishing that the exercise of jurisdiction is unreasonable.  Id.  Here, all three 

steps of the test favor dismissal of the avoidance and recharacterization claims. 

A. The Trustee cannot establish purposeful availment or direction. 

The Ninth Circuit has not determined whether the purposeful direction or purposeful 

availment test applies to avoidance claims, and Ninth Circuit “cases do not impose a rigid dividing 

line” between cases where one test or the other is applicable.  Glob. Commodities Trading Grp., 972 

3 The Trustee also does not allege the UL Defendants are subject to general jurisdiction in the 
United States.  Nor could he, given they are incorporated in the BVI and directed from China.  See
Daimler AG v. Bauman, 571 U.S. 117, 139 (2014) (holding corporations are typical subject to 
general jurisdiction in place of incorporation or headquarters). 
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F.3d at 1107.   In this case, the Trustee cannot establish jurisdiction under either test. 

1. Li Qi did not purposefully avail himself of the United States. 

To establish purposeful availment (which is typically applied in contract cases), the plaintiff 

must show the defendant “perform[ed] some act by which he purposefully avails himself of the 

privilege of conducting activities in the forum, thereby invoking the benefits and protection of its 

laws.”  Boschetto, 539 F.3d at 1016 (internal quotation omitted).  The relevant forum “state” in a 

bankruptcy adversary proceeding is the United States as a whole.  In re North, 279 B.R. 845, 853 

(Bankr. D. Ariz. 2002).   

To submit to jurisdiction, the defendant must ‘“reach out beyond one state and create 

continuing relationships and obligations”’ in the forum state.  Boschetto, 539 F.3d at 1017.  

Moreover, even where a corporation enters into a contract that imposes continuing obligations on 

the corporation in the forum state, the contract is not necessarily sufficient to establish jurisdiction 

against the individual corporate officer who signed it.  In re Boon Glob. Ltd., 923 F.3d 643, 651 

(9th Cir. 2019) (“If the claim is for breach of contract, Dobson would lack sufficient contacts with 

California solely because he signed the Agreement in his capacity as Parkridge’s CEO.”); Uhlig v. 

Fairn & Swanson Holdings, Inc., No. 20-CV-00887-DMS-MSB, 2020 WL 6872881, at *4 (S.D. 

Cal. Nov. 23, 2020) (“Although Plaintiffs are correct that the LOI contemplates enforcement of its 

provisions in California, the Falics are not parties to the LOI. . . . As officers of Holdings, the Falics 

signed the LOI, but the LOI does not name them individually as buyers.”) 

Here, the Trustee’s primary allegation supporting jurisdiction is that Li Qi supposedly 

availed himself of California because “[t]he contemplated future consequences of the relevant 

contracts here included substantial consequences in California.  The terms of the relevant contracts 

expressly referenced certain effects in California.  The parties’ actual course of dealing included 

regular communications to and from California.”  Dkt. 232 ¶ 45.   

These allegations fall far short of establishing that Li Qi availed himself of the privilege of 

conducting activities in the United States with respect to the contracts at issue: “the fact that a 

contract envisions one party discharging his obligations in the forum state cannot, standing alone, 

justify the exercise of jurisdiction over another party to the contract.”  Picot v. Weston, 780 F.3d 
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1206, 1213 (9th Cir. 2015); see also In re Boon Global, 923 F.3d at 652 (“[A] defendant’s 

relationship with a plaintiff or third party, standing alone, is an insufficient basis for jurisdiction.”) 

(quoting Walden v. Fiore, 571 U.S. 277, 286 (2014)).  Rather, “[a] showing that a defendant 

purposefully availed himself of the privilege of doing business in a forum state typically consists of 

evidence of the defendant's actions in the forum, such as executing or performing a contract there.”  

Schwarzenegger v. Fred Martin Motor Co., 374 F.3d 797, 802 (9th Cir. 2004) (emphasis added).  

The Trustee cannot meet this standard because none of the contracts at issue required the UL 

Defendants—much less Li Qi personally—to continuously perform them or execute them in the 

United States. 

In the December 2015 leases of Plane 6 and Plane 7, two BVI companies (UL and Glove), 

entered into contracts with Zetta PTE (a Singapore company) in which Zetta PTE agreed to make 

lease payments to the BVI companies’ Hong Kong bank account.  Dkt. 232 Ex. B-1 § 3.26, Dkt. 

232 Ex. D § 3.26.  These contracts are governed by Singapore law with jurisdiction in Singapore 

courts.  Dkt. 232 Ex. A §§ 34.1–34.2.  Li Qi executed these contracts in Shanghai on behalf of UL 

and Glove.  Li Qi Decl. ¶¶ 8, 10 .  The bank account from which Zetta PTE made its payments was 

located in Singapore.  Dkt. 1 ¶ 85.  In addition, UL loaned Zetta PTE $10 million governed by a 

contract subject to Hong Kong law and jurisdiction that Li Qi negotiated and executed in Hong 

Kong.  Li Qi Decl. ¶ 21& Ex. F § 16.  In entering these agreements, UL and Glove undertook no 

continuing obligations in the United States, and Li Qi undertook no personal obligations anywhere 

in the world.  Dkt. 232, Exs. A–D; Li Qi Decl. Ex. F. 

Similarly, in the 2016 Minsheng Transaction, UL and Glove sold Planes 6 and 7 to 

Minsheng entities organized and/or based in China, Hong Kong and Ireland.  Dkt. 232. ¶¶ 65-68.  

Minsheng paid $55 million into UL’s Hong Kong Bank account pursuant to agreements governed 

by English law and requiring disputes to be heard in English courts.  Dkt. 232, Ex. E §§ 11.3(a), 

Schedule 2 § 2(a); Ex. F §§ 11.3(a), Schedule 2 § 2(a).  Li Qi executed these agreements on behalf 

of UL and Glove in Hong Kong.  Li Qi Decl. ¶ 19.  Again, UL and Glove undertook no obligation 

to perform the contracts in the United States, and Li Qi undertook no personal obligations anywhere 

in the world.  Dkt. 232 Exs. E–F.  
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With respect to the 2015 and 2016 transactions, the Trustee makes the repeated allegation in 

the Amended Complaint that payments were made “to Universal Leader’s U.S. bank account in New 

York.”  E.g., Dkt. 232 ¶¶ 9, 170, 195, 215, 273, 406.  The allegation is false.  The UL Defendants do 

not have a bank account in New York or anywhere in the U.S.  Li Qi Decl. ¶ 36.  UL’s Hong Kong 

bank—the Hong Kong & Shanghai Banking Corporation Limited (“HSBC”), Hong Kong Private 

Banking Division—has correspondent accounts in several countries, including the U.S., to receive 

wires in foreign countries.  Li Qi Decl. ¶  13 & Ex. A.   The account alleged by the Trustee in the 

Amended Complaint (a/c 000-24833-9) is HSBC’s U.S. account, not UL’s bank account.  Id. 4

Because the Amended Complaint is based on the false premise that UL held a New York bank 

account, the Trustee does not contend that the use of an intermediary correspondent bank in New York 

supports the exercise of personal jurisdiction over Li Qi.  Dkt. 232 ¶¶ 43-53.  Even if the Trustee did 

make this contention, it would fail.  The Supreme Court has held that “[c]ommon sense and everyday 

experience suggest that, absent unusual circumstances, the bank on which a check is drawn is 

generally of little consequence to the payee and is a matter left to the discretion of the drawer.  Such 

unilateral activity of another party or a third person is not an appropriate consideration when 

determining whether a defendant has sufficient contacts with a forum State to justify an assertion of 

jurisdiction.” Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 416–17 (1984).   

The Supreme Court’s reasoning applies squarely to this case.  UL chose to open an HSBC bank 

account in Hong Kong.  Li Qi Decl. ¶ 12.  HSBC routed the payment through a New York 

correspondent bank to credit the payment to UL’s Hong Kong account.  Id. ¶ 13.& Ex. A.  UL and Li 

Qi were indifferent as to where HSBC locates its correspondent banks, id. ¶ 13, and had no control 

over how the funds are routed.  See Spetner v. Palestine Inv. Bank, 495 F. Supp. 3d 96, 116 (E.D.N.Y. 

2020) (holding defendant’s instruction to terrorist organization to transfer funds to AJIB’s New York 

correspondent bank account did not connect defendant to New York where defendant did not “exercise 

control over AJIB's selection and use of its correspondent accounts in New York . . . .”); Steinberg v. A 

Analyst, S.D. Fla. No. 04-cv-60898, Dkt. 161, at 15 (S.D. Fla. Sept. 25, 2006) (finding no minimum 

4 The Court already considered the same payment instructions on which the Amended Complaint 
relies to conclude that the transfers were made for the credit of UL’s account in Hong Kong despite 
being routed through HSBC’s intermediary account in New York.  Dkt. 174 at 18-19, 34 (citing 
Condon 12/20/19 Decl. ¶¶ 7-8, Ex. E at Sch. 2, Ex. F at Sch. 2).   
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contacts where defendant’s bank, not defendant, maintained a correspondent account in New York). 

Moreover, treating UL’s acceptance of a payment as an act of Li Qi availing himself of the 

forum “would eradicate the corporate form and the boundaries that the Supreme Court, the Ninth 

Circuit, and courts in this District have placed on personal jurisdiction.”  Apple Inc. v. Allan & Assocs. 

Ltd., 445 F. Supp. 3d 42, 57 (N.D. Cal. 2020) (holding corporation’s receipt of payment in the forum 

insufficient to assert jurisdiction over founder and sole shareholder); see also In re Boon Global, 923 

F.3d at 651 (“A corporate officer does not become a party to the contract simply by signing it in the 

officer's representative capacity”) (internal quotation omitted).  Thus, the fact that HSBC unilaterally 

routed payments to UL’s account in Hong Kong through New York is not a proper basis for finding 

that Li Qi purposefully availed himself of the privilege of doing business in the United States. 

After the Minsheng Transaction, Zetta PTE entered into an agreement with Glove to pay off 

the outstanding balance due on Plane 6 (the “Clarification”).  Li Qi Decl. Ex. G.  The Clarification 

calls for a Singapore company to repay the note to a BVI company, contains English choice of law 

and venue provisions, and was executed by Li Qi, on behalf of Glove, in Hong Kong.  Li Qi Decl. 

¶ 19 & Ex. E § 3. 

Similarly, each of the three loans made by UL to Zetta PTE in 2016 and 2017 required a 

Singapore Company to pay debts to a BVI company, to its Hong Kong account.  Li Qi Decl. ¶¶ 15, 

18, 20-21 & Ex. F § 3.  The Confirmatory Deed of Loan, which covers all three loans, is governed 

by Hong Kong law and is subject to jurisdiction in Hong Kong.  Id. Ex. F § 16.  It requires payment 

to UL to its Hong Kong account.  Id. § 1.1.  Once again, the UL Defendants did not undertake any 

obligations in the United States, and Li Qi did not personally obligate himself to do anything 

anywhere in the world.  Id. Ex. F. 

The Trustee’s vague allegation that the contracts involved “regular communications to and 

from California” by unidentified individuals also does not establish Li Qi availed himself of the 

United States.  Dkt. 232 ¶ 45.  Indeed, “communication with the plaintiff in the forum by mail, 

telephone, or other forms of communications generally is not sufficient to show purposeful 

availment.”  Senne v. Kansas City Royals Baseball Corp., 105 F. Supp. 3d 981, 1024 (N.D. Cal. 

2015) (citing Roth v. Garcia Marquez, 942 F.2d 617, 622 (9th Cir. 1991) (“[T]his court and the 

Case 2:19-ap-01383-SK    Doc 239    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Main Document      Page 27 of 50



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

-16- 
DEFENDANT LI QI’S MOTION TO DISMISS AMENDED ADVERSARY COMPLAINT 

courts of California have concluded that ordinarily use of the mails, telephone, or other international 

communications simply do not qualify as purposeful activity invoking the benefits and protection of 

the [forum] state.”) (internal quotation omitted)). 

Finally, the Trustee’s allegation that Li Qi “made substantial investments in and became a 

shareholder in Zetta PTE, a Singapore entity with California operations” (Dkt. 232 ¶ 52), does not 

establish personal jurisdiction over Li Qi because it ignores the “basic tenet of American corporate 

law [] that the corporation and its shareholders are distinct entities.” Ranza v. Nike, Inc., 793 F.3d 

1059, 1070 (9th Cir. 2015) (affirming dismissal based on lack of personal jurisdiction; internal 

quotation omitted);  Am. Tel. & Tel. Co. v. Compagnie Bruxelles Lambert, 94 F.3d 586, 590 (9th 

Cir. 1996) (holding 80% ownership interest in California corporation “does not suffice to confer 

specific jurisdiction”).  Furthermore, because the Trustee’s argument relies on Zetta PTE’s contacts 

with California, the argument “impermissibly allows a plaintiff’s contacts with the defendant and 

forum to drive the jurisdictional analysis,” rather than Li Qi’s contacts.  Walden, 571 U.S. at 289.  

And even if Zetta PTE’s contacts were relevant, the Amended Complaint is bereft of allegations 

that Zetta PTE—a Singapore domiciliary—would be subject to specific jurisdiction, if, 

hypothetically, Zetta PTE were the defendant instead of Li Qi. 

In short, the contracts at issue require foreign entities in which Li Qi serves as a director to 

make loans or investments, receive payments, and undertake obligations outside of the United 

States.  Because Li Qi did not seek the benefits and protections of the United States or personally 

enter into any continuing obligations in the United States (or anywhere else), Li Qi did not 

purposefully avail himself of the United States. 

2. Li Qi did not purposefully direct his activities towards the United States. 

A plaintiff seeking to establish purposeful direction (which is typically applied in tort cases), 

must show the defendant “(1) committed an intentional act, (2) expressly aimed at the forum state, 

(3) causing harm that the defendant knows is likely to be suffered in the forum state.”  

Schwarzenegger, 374 F.3d at 803 (internal quotation omitted).   

The term “‘intentional act’ has a specialized meaning” that refers “to an intent to perform an 

actual, physical act in the real world, rather than an intent to accomplish a result or consequence of 
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that act.”  Id. at 806.  Under the express aiming prong, “foreseeability is not a ‘sufficient 

benchmark’ for exercising personal jurisdiction.”  Id. (quoting Burger King Corp. v. Rudzewics, 471 

U.S. 462, 474 (1985)). “The proper question is not where the plaintiff experienced a particular 

injury or effect but whether the defendant’s conduct connects him to the forum in a meaningful 

way.”  Walden v. Fiore, 571 U.S. 277, 290 (2014); id. at 291 (“Petitioner’s relevant conduct 

occurred entirely in Georgia, and the mere fact that his conduct affected plaintiffs with connections 

to the forum State does not suffice to authorize jurisdiction.”).  The intentional act must be 

“designed” to cause harm in the forum.  Schwarzenegger, 374 F.3d at 807.  

Here, Li Qi’s alleged intentional acts consisted of executing agreements on behalf of BVI 

entities pursuant to which they received funds from a Singapore entity (Zetta PTE) in exchange for 

plane leases or loans.  Li Qi Decl. ¶¶ 8-22.  Li Qi was located in China (Hong Kong or Shanghai) 

when he engaged in the acts.  Id.  While the Trustee contends that these contracts later led to “harm 

that Li knew was likely to be suffered in California,” the Trustee’s Complaint is bereft of any 

factual allegations that in taking these actions Li Qi was expressly aiming his conduct towards the 

United States or otherwise aimed to harm any specific person in the United States.  Dkt. 232 ¶ 49.   

  To the contrary, Li Qi’s express aim was to cause BVI entities to transact with a Singapore 

entity, and there is no evidence that Li Qi undertook any act designed to cause harm in the United 

States.  Li Qi Decl. ¶ 8-22.  The aim of the transactions was to provide loans and planes to a 

Singapore company in exchange for payments or equity shares in the Singapore company.  Id.

Furthermore, all of Li Qi’s acts were accomplished in Li Qi’s capacity as a director.  Thus, the 

Trustee cannot establish that Li Qi’s express aim was to cause harm in the United States.  Cf. 

Reynolds v. Behrman Capital IV L.P., No. 2:18-CV-00514-ACA, 2019 WL 527365, at *8 (N.D. 

Ala. Feb. 11, 2019) (holding defendant’s receipt of fraudulently transferred funds from Alabama 

corporation did not establish jurisdiction in Alabama absent express aiming at Alabama), rev’d & 

remanded on other grounds, 988 F.3d 1314 (11th Cir. 2021) .5

5 See also Allen v. Noah Precision, LLC, No. 4:14-CV-611, 2016 WL 6476951, at *6 (E.D. Tex. 
Nov. 2, 2016) (finding no jurisdiction where “nothing in the record demonstrates that the 
complained-of transfer was engineered to ensure that Plaintiff would not get paid”) (emphasis 
added); In re RFC & ResCap Liquidating Trust Litig., No. 13-CV-3451, 2017 WL 1483374, at *11 
(D. Minn. Apr. 25, 2015) (“Although the Complaint certainly suggests that the Individual 
Defendants acted as they did to harm a Minnesota company [by setting fraudulent transfer in 
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In short, the Trustee does not allege that Li Qi targeted any specific person in the United 

States in any of the challenged transactions.  Because the Trustee has alleged, at most, that, after a 

long series of events, the contracts could have caused harm in the United States, the Amended 

Complaint fails to allege Li Qi expressly aimed his conduct to the United States. 

B. The Claims Against Li Qi Do Not Arise From or Relate to His Contacts to the 
United States. 

‘“[S]pecific jurisdiction is confined to adjudication of issues deriving from, or connected 

with, the very controversy that establishes jurisdiction.”’ Bristol-Myers Squibb Co. v. Super. Ct., 

137 S. Ct. 1773, 1780 (2017).  The suit must “arise out of or relate to the defendant's contacts with 

the forum.”  Ford Motor Co. v. Montana Eighth Jud. Dist. Ct., 141 S. Ct. 1017, 1026 (2021) 

(internal quotation omitted).  Here, the avoidance and recharacterization claims do not arise out of 

or relate to Li Qi’s scant contacts to the United States. 

1. The claims do not arise out of contacts with the forum.  

  Under the first sub-prong of the analysis, “[t]he question … is … but for [defendant’s] 

contacts with the United States …  would [plaintiff’s] claims against the [defendant] have arisen[].”  

Ballard v. Savage, 65 F.3d 1495, 1500 (9th Cir. 1995).  None of Li Qi’s contacts with the United 

States are the but-for cause of the avoidance and recharacterization claims. 

First, the Trustee alleges that “Li has argued that he has a ‘fundamental right to access the 

courts system” in California.  Dkt. 232 ¶ 44.  As a threshold matter, the Court can take judicial 

notice that this allegation is false because UL and Truly Great, not Li Qi, made this statement in a 

pleading.  RJN Ex. 26.  The Trustee cannot conflate Li Qi with a corporation for purposes of 

personal jurisdiction.  Ranza, 793 F.3d at 1070. 

Even if Li Qi had submitted this pleading, the Trustee cannot allege the pleading is a but-for 

cause of his claims.  See Stone v. Advance Am., Cash Advance Centers, Inc., No. 08-CV-1549 

motion], it is bereft of allegations from which the Court could conclude that the effects of those 
actions were meant to be felt in this forum specifically.”); Borehole Seismic, LLC v. Int'l Oil & Gas 
Tech. Ltd., No. CIV.A. H-15-0613, 2015 WL 4979638, at *13 (S.D. Tex. Aug. 19, 2015) 
(“[P]laintiff's allegations are that IOGT's actions negatively impacted all of SR2020's creditors, not 
just one specific creditor in one specific forum. … These allegations do not support the court's 
exercise of specific personal jurisdiction in this case because they show that any scheme IOGT may 
have had to defraud SR2020's creditors was not purposefully aimed at any particular creditor in any 
particular forum but was, instead, aimed at all of SR2020's creditors wherever they were located.”) 
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WQH (WMc), 2009 WL 765665, at *7 (S.D. Cal. Mar. 20, 2009) (holding filing of fifty-eight 

separate lawsuits in the forum insufficient).  Indeed, the pleading was filed in 2018, years after Zetta 

PTE incurred the allegedly avoidable obligations.  RJN Ex. 26 at 11.  Furthermore, the sentence 

quoted in the Amended Complaint contends that Truly Great and UL should not be required to post 

a bond before pursuing claims against Seagrim and Walter, which has nothing to do with the 

Trustee’s claims against Li Qi.  Id.  The underlying lawsuit itself was filed by Truly Great and UL 

in 2018 (RJN Ex. 27) long after the Trustee’s claims arose, and, accordingly, could not have caused 

any of the harm alleged in the Amended Complaint.  In re Hellas Telecomms. (Luxembourg) II 

SCA, 524 B.R. 488, 511–12 (Bankr. S.D.N.Y. 2015) (finding no personal jurisdiction where the 

“[n]on–U.S. Defendants’ alleged contacts relating to the challenged transfers were not ‘but for’ 

causes of such transfers”). 

The Trustee also alleges that Li Qi traveled to California in September 2017 “to attend an 

emergency board of directors meeting for Zetta PTE.”  Dkt. 232 ¶ 48.  That allegation is incorrect 

because Li Qi traveled to California to accompany his son to college, and no such meeting ever 

occurred.  Li Qi Decl. ¶ 26.  But even if Li Qi had met with Seagrim and Walter when he 

fortuitously happened to be with his son at college, that would not establish personal jurisdiction 

because the meeting did not actually occur and was scheduled at a time long after the acts 

underlying the avoidance claims occurred.  Terra Tech Corp. v. Vandevrede, No. SA-CV-18-602-

JVS (JDEX), 2018 WL 8131761, at *10 (C.D. Cal. Dec. 4, 2018) (holding five yearly visits to 

attend board meeting as plaintiff’s director was insufficient absent allegation claims “arose during 

their travels to California for those board meetings”); Burger King, 471 U.S. at 475 (holding 

“fortuitous” contacts insufficient). 

Indeed, the Trustee does not allege the 2017 visit is a but-for cause of the avoidance and 

recharacterization claims.  Instead, the Trustee alleges Li Qi purportedly directed others to violate 

the automatic stay during this visit.  Dkt. 232 ¶ 248.  Although the Court may consider these 

allegations for purposes of the automatic stay claim, they are not relevant to whether Li Qi is 

subject to personal jurisdiction for purposes of the avoidance claims.  Action Embroidery Corp. v. 

Atl. Embroidery, Inc., 368 F.3d 1174, 1180 (9th Cir. 2004) (“Personal jurisdiction must exist for 
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each claim asserted against a defendant.”).   

Finally, while not referenced in the Amended Complaint, Li Qi’s only other visits to the 

United States were in July 2017, to vacation in Hawaii and Las Vegas, and in March and June 2016 

to visit colleges for or with his son.  Li Qi Decl. ¶¶ 29-33.  During the March 2016 trip, Li Qi went 

to the Burbank airport so he could take a flight to New York, and visited Zetta USA’s office at that 

time, which was at the Burbank airport.  Id. ¶ 30.  Because the Trustee’s claims do not arise out of 

Li Qi’s college tours or his vacation in Hawaii and Las Vegas, these contacts are insufficient to 

establish personal jurisdiction over Li Qi.   Lightpath Cap., Inc. v. Phoenix Am. Hosp., LLC, No. 18-

1131-CV-PSG (AFM), 2018 WL 5905387, at *6 (C.D. Cal. Apr. 5, 2018) (holding three trips to 

California at Plaintiff’s behest insufficient to establish jurisdiction because “did not result in the 

deal that Plaintiff alleges was breached . . . .”); Infusion Partners v. Otono Networks, Inc., No. 3:16-

CV-2288-AC, 2017 WL 1959225, at *8 (D. Or. Apr. 12, 2017) (holding one day visit to Oregon to 

discuss business with plaintiff insufficient). 

2. The claims are not sufficiently related to Li Qi’s forum conduct. 

While but-for causation between a defendant’s contacts and the plaintiff’s claim is not 

always required to support jurisdiction where the claims “relate to” the contacts, the Supreme Court 

has cautioned “[t]hat does not mean anything goes.”  Ford Motor Co., 141 S. Ct. at 1026.  “[T]he 

phrase ‘relate to’ incorporates real limits, as it must adequately protect defendants foreign to a 

forum.”  Id.

Thus, in Ford Motor Co., Ford purposefully availed itself of the protection of Montana’s and 

Minnesota’s laws “[b]y every means imaginable— among them, billboards, TV and radio spots, 

print ads, and direct mail . . . .” in which Ford “urges Montanans and Minnesotans to buy its 

vehicles.”  Id. at 1028.  The plaintiffs were Minnesota and Montana residents who brought product 

liability claims related to Ford cars.  Ford argued there was no causation between its contacts with 

the states because the plaintiffs’ cars happened to be purchased in states other than Montana or 

Minnesota.   Id. at 1029.   

The Supreme Court noted that the alleged lack of causation was “far from clear” because the 

suits might have never arisen absent the plaintiffs viewing Ford’s advertising in their states or 
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taking into account Ford’s extensive after-market services in their states.  Moreover, the Court 

explained that, “[i]n conducting so much business in Montana and Minnesota, Ford ‘enjoys the 

protection of [their] laws’—the enforcement of contracts, the defense of property, the resulting 

formation of effective markets.”  Id. at 1029.  “All that assistance to Ford's in-state business creates 

reciprocal obligations—most relevant here, that the car models Ford so extensively markets in 

Montana and Minnesota be safe for their citizens to use there.”  Id. at 1030.  On those facts, there 

was a “strong ‘relationship among the defendant, the forum, and the litigation.”’  Id. at 1028.  Thus, 

Ford had “‘clear notice’ that it will be subject to jurisdiction in the State's courts when the product 

malfunctions there (regardless where it was first sold).”  Id. at 1030.  Indeed, Minnesota and 

Montana were each “the most natural State” for the suit because they were brought by forum 

residents, who suffered injuries in the forum, when a product malfunctioned in the forum.  Id. at 

1031. 

Unlike Ford, Li Qi has not engaged in extensive, continuous business in the forum, such that 

he was on clear notice that he could be sued in the United States.  His vacation in the United States, 

his visits to colleges with his son, a meeting that never occurred, and a lawsuit filed by corporate 

entities after the conduct relevant to this suit already occurred do not create any reciprocal 

obligation for Li Qi to submit to the jurisdiction of courts in the United States in transactions 

between BVI entities and a Singapore corporation.  Li Qi’s United States contacts are, qualitatively 

and quantitatively, a far cry from Ford’s continuous and systematic acts of advertising, selling, and 

servicing cars in Minnesota and Montana for more than 100 years in the context of a lawsuit for 

injuries suffered as a result of the operation of that business.  

Moreover, the United States is not the most “natural” forum for the claim.  The Trustee 

stands in the shoes of a Singapore plaintiff that allegedly suffered injury as a result of contracts 

negotiated between Singapore and China after the plaintiff transferred its money from a Singapore 

bank account to the Hong Kong bank account of a BVI entity.  Unlike Ford, the plaintiff is not a 

forum resident; the plaintiff’s alleged injury is not the result of the defendant’s systematic operation 

of a business in the forum; and the plaintiff did not suffer its alleged injury in the forum. 

Because Li Qi in conducting the relevant transactions did not avail himself of the protections 
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of the United States at all, much less “[b]y every means imaginable,” the Court must enforce the 

“real limits” to specific jurisdiction and grant Li Qi’s motion.  Ford Moto Co., 141 S.Ct. at 1026, 

1028.     

C. Exercise of jurisdiction over Li Qi is unreasonable. 

If the plaintiff establishes minimum contacts, the Court must balance the following factors 

to determine the reasonableness of exercising jurisdiction: 

[1] the extent of purposeful interjection, [2] the burden on the defendant to defend 
the suit in the chosen forum, [3] the extent of conflict with the sovereignty of the 
defendant’s state, [4] the forum state’s interest in the dispute; [5] the most efficient 
forum for judicial resolution of the dispute; [6] the importance of the chosen forum 
to the plaintiff’s interest in convenient and effective relief; and [7] the existence of 
an alternative forum. 

Egypt Oil Co. v. Leonis Nav. Co., 1 F.3d 848, 852 (9th Cir. 1993).  Because the Trustee has failed to 

establish minimum contacts, the Court need not address these factors.  If the Court does 

nevertheless address them, each of them militates against an exercise of jurisdiction. 

First, Li Qi did not purposefully interject himself into the United States.  To the contrary, he 

caused BVI entities to enter into a series of transactions with a Singapore corporation.  The 

agreements invoked the laws and protection of the courts of Singapore, Hong Kong, and England, 

but not the United States.  The only reason these claims are before a court in the United States is the 

unilateral action of Zetta PTE’s Trustee in filing this adversary proceeding here, not any act of Li 

Qi.  

Second, Li Qi is a Chinese national who does not reside in the United States.  Li Qi Decl. ¶ 

2.  Requiring him to personally participate in litigation in a different hemisphere from his home that 

operates in a language in which he has limited proficiency imposes a severe burden.  “The unique 

burdens placed upon one who must defend oneself in a foreign legal system should have significant 

weight in assessing the reasonableness of stretching the long arm of personal jurisdiction over 

national borders.”  Asahi Metal Indus. Co. v. Super. Ct., 480 U.S. 102, 115 (1987).   

Third, “[w]here, as here, the defendant is from a foreign nation rather than another state, the 

sovereignty barrier is high and undermines the reasonableness of personal jurisdiction.”   Amoco 

Egypt Oil Co., 1 F.3d at 852.  The sovereignty barrier here is especially high, given that Li Qi is a 
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Chinese national being sued as a result of his directorship of BVI entities that engaged in 

transactions with a Singapore entity under agreements that expressly selected the laws and courts of 

nations other than the United States. 

Fourth, the United States has no interest in hailing the owner of the entities into court and 

unforeseeably upsetting the expectation that courts will respect the corporate form.  Burger King, 

471 U.S. at 474 (“[T]he foreseeability that is critical to due process analysis ... is that the 

defendant’s conduct and connection with the forum State are such that he should reasonably 

anticipate being hailed into court there.”); Mou v. SSC San Jose Operating Co. LP, 415 F. Supp. 3d 

918, 929 (N.D. Cal. 2019) (“Ordinarily, a corporation is regarded as a legal entity, separate and 

distinct from its stockholders, officers and directors, with separate and distinct liabilities and 

obligations.”) (citation omitted).  Furthermore, this Court has previously held that the avoidance 

claims in this case are impermissibly extraterritorial. Dkt. 174.  This holding means that the United 

States, through Congress, has expressed that it has no interest in regulating the conduct that is the 

subject of the avoidance claims. Morrison v. Nat'l Australia Bank Ltd., 561 U.S. 247, 255 (2010) 

(“Congress ordinarily legislates with respect to domestic, not foreign, matters ….”).  

Fifth, this Court is not the “most efficient forum” for the Trustee’s alter ego liability claim 

against Li Qi.  The law governing alter ego liability is BVI law.  See Section III, infra.  Although 

this Court is fully capable of interpreting and applying BVI law, there is no efficiency gain in 

requiring a Chinese citizen to defend BVI-law alter ego claims in the United States, as part of this 

adversary case.  The alter ego theory the Trustee asserts against Li Qi is separable from the 

Trustee’s underlying liability claims against the UL Defendants, and they need not be tried together.  

In this circumstance, either BVI or China would be a more efficient forum for the alter ego claims 

than this Court.  Cf. Mandeville v. Quinstar Corp., 109 F. App’x 191, 194 (10th Cir. 2004) (“[T]he 

decision to bifurcate advanced judicial economy.  Moreover, the issues were clearly separable. The 

ability to collect a judgment by piercing the corporate veil became relevant only when Mandeville 

was successful on one of the underlying claims.”) 

Sixth, the Trustee can make no credible argument that he needs to bring his BVI-law alter 

ego claims against Li Qi in this Court in order to obtain effective relief.  He can pursue his 
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avoidance, recharacterization, claim disallowance and other claims against the UL Defendants in 

this Court, where there is jurisdiction—and obtain any relief to which he is entitled—without 

having to join a Chinese citizen who has not submitted to jurisdiction in this Court.   

Seventh, the BVI or China provide an adequate forum for determining whether Li Qi is the 

alter ego of these entities.  See Jiali Tang v. Synutra Int'l, Inc., 656 F.3d 242, 251 (4th Cir. 2011) 

(holding China is an adequate judicial forum). 

In short, the entities that entered into the challenged transactions and received the allegedly 

avoidable obligations at issue are already before the Court.  These entities that Li Qi directed have 

already suffered tens-of-millions of dollars of loss to the entity that the Trustee represents.  The 

Trustee’s overreaching attempt to drag Li Qi into a forum half-a-world away from where he lives 

and conducts business to inflict personal liability is contrary to basic notions of fair play, substantial 

justice, and fundamental corporate law.  The Court should accordingly dismiss the avoidance and 

recharacterization claims against Li Qi for lack of personal jurisdiction. 

III. The Court Lacks Personal Jurisdiction Over Li Qi  on the Automatic Stay Claim. 

A. Due Process does not permit exercise of jurisdiction on the automatic stay claim. 

The Trustee contends that Truly Great violated the automatic stay by joining the Singapore 

Action and that Li Qi —who was not a party to the Singapore Action—should be held liable for 

allegedly directing it to do so.  Dkt. 232 ¶ 508.  The Supreme Court’s recent decision in Walden v. 

Fiore is dispositive on the issue of personal jurisdiction over Li Qi on the automatic stay claim.   

In Walden, TSA agents in Puerto Rico illegally seized $97,000 in cash from plaintiffs, who 

were Nevada residents.  Walden, 571 U.S. at 280.  After plaintiffs returned to Nevada, a DEA agent 

in Georgia submitted a false affidavit to the U.S. Attorney’s Office in Georgia to maintain the 

illegal seizure of the cash.  Id. at 280-81.  The Ninth Circuit held that the agent’s knowledge of 

plaintiff’s location, “combined with … [plaintiff’s] suffer[ing] foreseeable harm in Nevada” 

established defendant’s minimum contacts with Nevada.  Id. at 288. 

A unanimous Supreme Court reversed.  Id.  It reasoned that “[defendant’s] actions in 

Georgia did not create sufficient contacts with Nevada simply because he allegedly directed his 

conduct at plaintiffs whom he knew had Nevada connections.  Such argument improperly attributes 
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a plaintiff’s forum connections to the defendant and makes those connections ‘decisive’ in the 

jurisdictional analysis.”  Id at 289.  The Court further explained that: 

Even if we consider the continuation of the seizure in Georgia to be a distinct injury, 
it is not the sort of effect that is tethered to Nevada in any meaningful way. 
[Plaintiffs] (and only [Plaintiffs]) lacked access to their funds in Nevada not because 
anything independently occurred there, but because Nevada is where [Plaintiffs] 
chose to be at a time when they desired to use the funds seized by [defendant]. 
[Plaintiffs] would have experienced this same lack of access in California, 
Mississippi, or wherever else they might have traveled and found themselves 
wanting more money than they had. 

Id. at 290.  Li Qi, likewise, did not tether himself to the United States in any meaningful way.  He 

served as director of a BVI company (Truly Great) that owned shares of a Singapore company 

(Zetta PTE) and allegedly directed the BVI company to enforce an agreement arising under 

Singapore law in a Singapore court against directors of the Singapore company.  Li Qi Decl. ¶ 27.  

That those directors chose to breach the agreement by filing a petition in the United States does not 

connect Li Qi meaningfully to the United States; Truly Great (and Li Qi) would have had the same 

objection to the petition—that a bankruptcy required unanimous shareholder consent in accordance 

with the Subscription Agreement—regardless of where the other shareholders chose to file the 

bankruptcy.  Id. ¶ 28. 

While Li Qi happened to be in the United States travelling with his son to college at the time 

when Truly Great’s lawyers in Singapore filed the Singapore Action, that fact does not 

meaningfully connect him to the United States for purposes of this cause of action.  Li Qi Decl. ¶ 

26.  Li Qi’s travel to the United States in no way facilitated his ability to communicate with lawyers 

in Singapore with respect to a lawsuit joined by Truly Great in Singapore.  Indeed, Truly Great 

would have joined the Singapore Action regardless of whether Li Qi had travelled to the United 

States.  Id. ¶¶ 27-28.  Li Qi’s travel to the United States is thus not a but-for cause of or in any way 

related to the alleged automatic stay violation, as required to support personal jurisdiction. See 

UMG Recordings, Inc. v. Shelter Cap. Partners LLC, 718 F.3d 1006, 1016 n.6 (9th Cir. 2013) (“In 

determining whether a particular factor was a but-for cause of a given event, we begin by assuming 

that that factor was present at the time of the event, and then ask whether, even if that factor had 

been absent, the event nevertheless would have transpired in the same way .”) (citations omitted).  

Case 2:19-ap-01383-SK    Doc 239    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Main Document      Page 37 of 50



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

-26- 
DEFENDANT LI QI’S MOTION TO DISMISS AMENDED ADVERSARY COMPLAINT 

Rather, that contact was no more than a fortuitous coincidence that Zetta PTE happened to file for 

bankruptcy near the time Li Qi was scheduled to travel with his son to college.  Moncrief Oil Int'l 

Inc. v. OAO Gazprom, 481 F.3d 309, 314 (5th Cir. 2007) (holding incidental meeting with plaintiff 

while defendant happened to be in Texas for energy conference was “fortuitous” and “certainly not 

sufficient to establish personal jurisdiction . . . .”); Cardica, Inc. v. Integrated Vascular 

Interventional Techs., L.C., No. C 07-2687 SBA, 2008 WL 753893, at *2 (N.D. Cal. Mar. 19, 2008) 

(holding defendant on patent invalidity claim not subject to jurisdiction, despite the fact that 

defendant conceived of the patent while attending a scientific conference in California). 

The Trustee’s allegation that Li Qi’s “lawyers met with the Debtors’ lawyers in Los Angeles 

to negotiate a restructuring strategy” is even more attenuated from the alleged automatic stay 

violation.  Dkt. 232 ¶ 48.  The Trustee does not allege that Li Qi engaged in any wrongdoing in 

those negotiations—nor even that he personally participated in them—much less wrongdoing from 

which the Trustee’s claim arises or is related to.  Id.  Moreover, the fact the negotiations took place 

in Los Angeles is a consequence of Zetta PTE’s act of filing for bankruptcy in Los Angeles.  “The 

unilateral activity of those who claim some relationship with a nonresident defendant cannot satisfy 

the requirement of contact with the forum State.”  Burger King, 471 U.S. at 474.  A bankruptcy 

court should encourage parties to attempt to informally resolve restructuring issues.  Subjecting 

foreign corporate officers to personal jurisdiction in the United States on any and all claims a debtor 

or trustee may later choose to assert, simply because the corporation’s lawyers had meetings with 

the debtor’s lawyers in the United States to discuss the bankruptcy case, would be an unprecedented 

extension of personal jurisdiction, would chill attempts at informal resolution, and would 

unnecessarily overburden bankruptcy courts.  If reciprocated, it would also result in U.S. corporate 

officers being dragged into courts all over the world, as defendants, based on their employers 

conducting overseas restructuring negotiations. 

Finally, while one could have foreseen the Singapore Action might impact the bankruptcy 

proceeding in the United States, “the potential foreseeability of some incidental harm to Plaintiffs in 

[the United States] due to substantial litigation that was pending in [Singapore], without more, does 

not show that Defendants expressly targeted the forum state.”  Morrill v. Scott Fin. Corp., 873 F.3d 
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1136, 1145 (9th Cir. 2017) (holding Nevada defendant’s substantial litigation activity in Arizona 

against Arizona plaintiff did not create jurisdiction in Arizona).   

In this case, Li Qi’s “express aim” was not the United States.  The express aim was at 

Singapore:  Li Qi, in his capacity as a corporate director, is alleged to have directed Singapore 

attorneys to petition a Singapore court to enforce the terms of a shareholder agreement made under 

Singapore law with respect to a Singapore company to stop an alleged breach that occurred after 

other board members misled Li Qi in a board meeting held in Hong Kong.  Li Qi Decl. ¶ .25  Li 

Qi’s aim was to stop Zetta PTE from pursuing bankruptcy anywhere in the world, not the United 

States in particular.  Li Qi Decl. ¶¶ 27-28.  That effects were felt in the United States was a result of 

Zetta PTE’s directors’  “unilateral” choice to file for bankruptcy in the United States, not of any 

choice by Li Qi to avail himself of the protection of the laws of the United States.  Burger King, 471 

U.S. at 474. 

Because Li Qi’s only alleged connection to the United States arises from the “random, 

fortuitous, [and] attenuated” decision of Seagrim and Walter to cause Zetta PTE to file a bankruptcy 

petition in the United States, the Trustee cannot establish Li Qi has minimum contacts with the 

United States on the automatic stay claim.  Burger King, 471 U.S. at 475.  Furthermore, for the 

reasons discussed in Section II.C, supra, the exercise of jurisdiction over Li Qi would be 

unreasonable, even if the Trustee could establish minimum contacts.  The Court should accordingly 

dismiss the automatic stay claim against Li Qi for lack of personal jurisdiction. 

B. The automatic stay claim does not create pendent jurisdiction over the 
avoidance claims.  

Even if the Court were to decide it had jurisdiction over Li Qi for purposes of the automatic 

stay claim arising from Truly Great’s participation in the Singapore Action, that decision would not 

result in jurisdiction over the avoidance claims.  “Personal jurisdiction must exist for each claim 

asserted against a defendant.”  Action Embroidery., 368 F.3d at 1180.  While the Ninth Circuit 

recognizes the concept of “pendent personal jurisdiction,” that doctrine applies only if the pendent 

claim “arises out of a common nucleus of operative facts with a claim in the same suit over which 

the court does have personal jurisdiction.”  Id.
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There can be no pendent jurisdiction here because the avoidance claims and automatic stay 

claim do not have overlapping facts.  The avoidance claims are based entirely on agreements and 

payments that occurred well before the filing of the bankruptcy petition.  See Fact Sections B–D, 

supra, at 4-7.  The automatic stay claim, on the other hand, is based on facts that occurred after the 

bankruptcy petition.  See Fact Section E, supra, at 7-9.  Because the transactions that gave rise to 

the avoidance claims were complete before the first act constituting the automatic stay claim 

occurred, there is no common nucleus of operative facts between these claims.  Thus, pendent 

personal jurisdiction is unavailable. 

Furthermore, even where pendent personal jurisdiction exists, the Court has discretion to 

dismiss ‘“where’ considerations of judicial economy, convenience, and fairness to litigants’ so 

dictate.”’  Id. at 1181.  These factors favor dismissal here. 

First, as argued in detail in the UL Defendants’ motion to dismiss, a damages claim for 

violation of the automatic stay is unavailable to a corporate debtor as a matter of law, and the 

Trustee’s claim is therefore subject to immediate dismissal.  When the anchor claim for pendent 

personal jurisdiction is dismissed early in the case, it is an abuse of discretion for the Court to 

continue exercising jurisdiction on the remaining claims.  United States v. Botefuhr, 309 F.3d 1263, 

1274 (10th Cir. 2002) (holding district court abused its discretion in retaining pendent jurisdiction 

where anchor claim was dismissed only two weeks after an initial personal jurisdiction motion); 4A 

Charles Alan Wright & Arthur R. Miller, Fed. Prac. & Proc. § 1069.7 (4th ed. 2008) (“Of course, if 

the only jurisdictionally sufficient claim is dropped or dismissed, particularly if that occurs early in 

the litigation, the pendent claim should be dismissed as well.”). 

Second, it is doubtful whether the pendent jurisdiction doctrine from Action Embroidery

survives the Supreme Court’s recent holding that “specific jurisdiction is confined to adjudication of 

issues deriving from, or connected with, the very controversy that establishes jurisdiction.”  Bristol-

Myers Squibb, 137 S. Ct. at 1780 (internal quotation omitted).  Because the automatic stay and 

avoidance claims derive from and are connected to a different set of facts that occurred during non-

overlapping periods of time, the exercise of pendent jurisdiction would be inappropriate under 

Bristol-Myers Squibb. 
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Third, the only substantive issue to address as to Li Qi on the avoidance claims is whether 

he is an alter ego of the UL entities for purposes of the pre-petition transactions at issue.  These 

issues are entirely separate from whether the Singapore Action violated the automatic stay or 

damaged the Debtors.  Thus, considerations of judicial economy and convenience do not require 

combining these claims into one suit to avoid duplication of effort. 

Fourth, the alleged violation of the automatic stay caused, at most, a de minimis impact on 

the Debtors.  In fact, less than two weeks after the Singapore Injunction issued, this Court ruled that 

“[t]he injunction doesn’t have any language that appears to impact or address this Court's ability to 

continue adjudicating these matters, or any language that indicates the Singapore court was seeking 

to impact the Court's ability to rule in these cases.”  RJN Ex. 3 at 43:21-25.  Truly Great withdrew 

from the Singapore action after less than two months.  Li Qi Decl. ¶ 27.  That this ineffective 

injunction and short-lived participation by Truly Great could serve as the basis for hailing a foreign 

citizen, Li Qi, to answer claims for tens-of-millions of dollars of avoidance actions unrelated to the 

securing of the injunction is contrary to the requirement of fairness and “foreseeability that is 

critical to due process analysis . . . .”  Burger King, 471 U.S. at 474.   

For all these reasons, the Court should dismiss the Complaint against Li Qi based on lack of 

personal jurisdiction. 

IV. The Court Does Not Have Personal Jurisdiction Over Li Qi Under an Alter Ego 
Standard. 

The Trustee seeks to hold Li Qi personally liable for the debts and acts of the UL 

Defendants based on conclusory allegations that Li Qi is the “alter ego” of these corporations.  

These allegations are insufficient to establish personal jurisdiction over Li Qi. 

A. BVI law applies. 

“[B]efore the Court may disregard the corporate entity for jurisdictional purposes, [the 

plaintiff] must make out a prima facie case under appropriate substantive law to establish alter ego 

liability.”  Kapu Gems v. Diamond Imports, Inc., No. 15-CV-03531-MMC, 2016 WL 4259119, at 

*5 (N.D. Cal. Aug. 12, 2016) (internal quotation omitted) (citing Am. Tel & Tel., 94 F.3d at 591 

(applying applicable substantive alter ego law to personal jurisdiction analysis)); In re Hydroxycut 
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Mktg. & Sales Practices Litig., 810 F. Supp. 2d 1100, 1107 (S.D. Cal. 2011) (same); Davaco, Inc. v. 

AZ3, Inc., No. 3:07-CV-803, 2008 WL 2243382, at *1 (N.D. Tex. May 30, 2008) (applying Quebec 

law to issue of jurisdictional veil-piercing). 

There is no uniform federal law on alter ego liability in bankruptcy cases.  See In re Pajaro 

Dunes Rental Agency, Inc., 174 B.R. 557, 582 (Bankr. N.D. Cal. 1994) (“State law controls whether 

the bankruptcy court finds alter ego.”) (citing Matter of Christian & Porter Aluminum Co., 584 F.2d 

326, 338 (9th Cir. 1978) (applying state law in bankruptcy case because “[t]here appears to be no 

special federal rule concerning the burden of proof in alter ego cases”)).  Instead, courts conduct a 

choice of law analysis to determine the alter ego law applicable to a bankruptcy claim.  Rocket Elec. 

Co. L.A. v. One in All JC Corp., No. CV-09-9395-SVW (MANx), 2010 WL 11597857, at *4 (C.D. 

Cal. Apr. 7, 2010) (applying choice of law analysis to alter ego claim under 11 U.S.C. § 541(a)).   

In the Ninth Circuit, “[i]n federal question cases with exclusive jurisdiction in federal court, 

such as bankruptcy, the court should apply federal, not forum state, choice of law rules.”  In re 

Lindsay, 59 F.3d 942, 948 (9th Cir. 1995); see also In re Friedlander Cap. Mgmt. Corp., 411 B.R. 

434, 442 (Bankr. S.D. Fla. 2009) (citing In re Lindsay and applying federal choice of law rules to 

determine applicable alter ego law for avoidance claim).  Thus, the Ninth Circuit has instructed that 

the Restatement (Second) of Conflict of Laws should be applied in bankruptcy cases.  In re Sterba, 

852 F.3d 1175, 1179 (9th Cir. 2017) (“Federal choice-of-law rules in the Ninth Circuit follow the 

Restatement (Second) of Conflict of Laws.”).   

Under section 307, “[t]he local law of the state of incorporation will be applied to determine 

the existence and extent of a shareholder’s liability to the corporation for assessments or 

contributions and to its creditors for corporate debts.”  Rest. (Second) of Conflicts of Laws § 307; 

Boeing Co. v. KB Yuzhnoye, No. CV 13-00730 ABC (AJWx), 2014 WL 12601330 at *1 (C.D. Cal. 

Feb. 20, 2014) (“[T]he general rule is that a plaintiff’s alter ego theory is governed by the law of the 

state in which the business at issue is organized.”); In re Canopy Fin., Inc., 477 B.R. 696, 702 (N.D. 

Ill. 2012) (holding in bankruptcy court that “even under federal choice of law rules, the law of the 

state of incorporation controls a corporate governance claim”); see also Max Sound Corp. v. 

Google, Inc., 147 F. Supp. 3d 948, 953 n.2 (N.D. Cal. 2015) (holding UK alter ego law applies to 
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patent infringement claim arising under exclusive federal jurisdiction).  

Here, BVI alter ego law applies because the relevant entities were all incorporated in the 

BVI.  Li Qi Decl. ¶¶ 7, 9,  14. 

While the Ninth Circuit has applied forum alter ego law outside the bankruptcy context, 

applying those non-bankruptcy cases would not change the outcome here.  S.E.C. v. Hickey, 322 

F.3d 1123, 1128 (9th Cir. 2003); Towe Antique Ford Found. v. I.R.S., 999 F.2d 1387, 1390 (9th Cir. 

1993).  Here, the “forum” law—i.e. California law—also requires application of BVI law. 6

Numerous courts have applied California choice of law principles to alter ego claims and “each has 

found that the law of the state of incorporation should be applied, because that state has a 

substantial interest in determining whether to pierce the corporate veil of one of its corporations.”  

Leitner v. Sadhana Temple of New York, Inc., No. CV 13-07902 MMM (Ex), 2014 WL 12588643, 

at *16 (C.D. Cal. Oct. 17, 2014) (collecting cases).  By contrast, “[w]hatever interest California has 

in regulating the conduct of foreign businesses is insubstantial by comparison.”  Id.  And 

California’s interests are particularly diminished in this case because neither the plaintiff nor the 

defendant are citizens of California and because the gravamen of the claims is to avoid obligations 

to transfer money from a Singapore company and account to BVI companies with a Hong Kong 

account.  See Hurtado v. Super. Ct., 11 Cal. 3d 574, 580 (1974) (holding California had no interest 

in applying its law where plaintiff was domiciled in Mexico, defendant was domiciled in California, 

and the wrong occurred in California).   

Thus, regardless of whether the Court begins its analysis with federal or California law, the 

end result is that the substantive law of the BVI governs whether Li Qi may be considered an alter 

6 Because the corporations in Hickey and Towe were both incorporated in the forum state, the Ninth 
Circuit applied the forum’s substantive alter ego law without conducting a more thorough choice of 
law analysis.  See S.E.C. v. Vassallo, No. CIV. S-09-0665 LKK/D, 2012 WL 1868559, at *3 (E.D. 
Cal. May 22, 2012) (“Although these cases state the rule without reservations, it appears that in 
both cases the forum state was also the state of incorporation.”).  The Ninth Circuit has endorsed the 
use of a choice of law analysis on alter ego for cases, such as the instant one, in which  the forum 
and place of incorporation are different.  Volvo Const. Equip. Rents, Inc. v. NRL Rentals, LLC, 614 
F. App’x 876, 879 (9th Cir. 2015) (applying Nevada choice of law in diversity case to select Texas 
alter ego law).  Interpreting Hickey and Towe as requiring mechanical application of forum 
substantive alter ego law regardless of the place of incorporation would lead to the absurd result of 
applying California substantive law contrary to both California’s and federal courts’ policies 
respecting the law of the state of incorporation.  It would also conflict with the Ninth Circuit’s 
instruction to apply the Second Restatement in bankruptcy cases.  In re Sterba, 852 F.3d at 1179.  
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ego of any of the UL Defendants. 

B. Li Qi is not the alter ego of the UL Defendants. 

As a British Overseas Territory, BVI follows English law.  Int’l Equity Invs., Inc. v. 

Opportunity Equity Partners, Ltd., 475 F. Supp. 2d 456, 458 (S.D.N.Y. 2007); Ferrer Decl. ¶ 6.2.   

“[V]eil piercing7 is quite rare under English law ….  [O]pportunities for veil-piercing are extremely 

limited indeed … ‘[R]eported cases in any context where the claim has succeeded are few in 

number and striking on their facts.’”  In re Tyson, 433 B.R. 68, 86 (S.D.N.Y. 2010) (internal 

quotation omitted). 

As explained in the expert declaration of Peter Ferrer, veil-piercing is only available in a 

case that satisfies the “evasion principle,” a “limited principle of English law which applies when a 

person is under an existing legal obligation or liability or subject to an existing legal restriction 

which he deliberately evades or whose enforcement he deliberately frustrates by interposing a 

company under his control.”  Ferrer Decl. ¶ 7.10 (quoting Prest v. Petrodel Resources Ltd. [2013] 

UKSC 34 ¶ 35).  Under this test, veil-piercing is not permitted unless Li Qi “used the corporate 

form to evade a liability of Li Qi that already existed at the time of each transaction.”8  Ferrer Decl. 

¶ 8.5. 

Federal cases interpreting English law are in accord:  “where a corporate structure is 

interposed for the purpose of shielding a defendant from liability to the plaintiff or other third 

parties, the plaintiff’s ability to recover from the defendant on a veil-piercing theory turns on 

whether the defendant had already incurred some liability to the plaintiff at the time he interposed 

the corporate structure.” In re Tyson, 433 B.R. at 88.  This is because, under English law, “there [is] 

7 Under BVI law, the “alter ego” principle attributes the acts of human who controls the corporation 
to the corporation instead of a human.  Ferrer Decl. ¶ 3.4–3.5.  Thus, the alter ego doctrine, on 
which the Amended Complaint relies, immunizes Li Qi from liability.  Id.  The Amended Complaint 
fails for this reason alone.  As discussed in this section, even if the Court construes the Amended 
Complaint as an inartful attempt to invoke the doctrine of veil-piercing, the Trustee still fails to a 
claim for relief. 
8 English law also recognizes a “concealment principle.”  Ferrer Decl. ¶ 7.8.  Under the 
concealment principle, where an individual is already personally liable on a claim, an English court 
will hold the individual liable, despite any attempts by the individual to obfuscate his liability 
behind a corporation.  Id.  The “concealment principle” is thus “legally banal” and not actually a 
form of veil-piercing.  Id. ¶ (quoting Prest ¶ 28).  Because the Trustee does not allege that Li Qi is 
personally liable on the avoidance and recharacterization claims absent an alter ego (or veil-
piercing) theory, the concealment principle does not save the Trustee’s claims. 
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nothing illegal” in forming a corporation to shield oneself from “contingent future liabilities.” Id. at 

88. 

Prest, the leading United Kingdom Supreme Court case is instructive.  There, during 

marriage, a husband treated his corporations’ assets as a personal “money box which he use[d] at 

will.”  Prest ¶ 15.  On appeal in a divorce proceeding, the Court refused to pierce the corporate veil 

to satisfy his ex-wife’s money judgment against him because “[w]hatever the husband’s reasons for 

organising [the corporations] in that way, there is no evidence that he was seeking to avoid any 

obligation which is relevant in these [divorce] proceedings.”  Id. ¶ 36. 

Thus, for the Trustee to pierce the corporate veil under Prest, the Trustee must establish that, 

at the time UL and Glove entered into the relevant contracts with Zetta PTE, Li Qi was already 

personally liable to Zetta PTE under §§ 548 and 550 and that Li Qi used UL and Glove as 

contracting parties in order to evade this already existing liability.  Ferrer Decl. ¶ 8.6.  The Trustee 

does not and cannot allege any such facts.  When UL and Glove entered into the relevant 

transactions with Zetta PTE,  Li Qi did not have any existing liability to Zetta PTE under §§ 548 

and 550.  Because Li Qi was not already personally liable to Zetta PTE when he interposed the 

corporate form, the Trustee cannot pierce the corporate veil. 

As the UK Supreme Court has instructed, the evasion principle is so limited that “in almost 

every case where the test is satisfied, the facts will in practice disclose a legal relationship between 

the company and its controller which will make it unnecessary to pierce the corporate veil.”  Prest ¶ 

35.  The test reflects the judgment that “It is not an abuse to cause a legal liability to be incurred by 

the company in the first place. It is not an abuse to rely upon the fact (if it is a fact) that a liability is 

not the controller’s because it is the company’s. On the contrary, that is what incorporation is all 

about.”  Id. ¶ 34. 

Because Li Qi did not interpose UL and Glove in the relevant transactions “with a view to 

defeat[] the existing claims of creditors . . . .” the Trustee cannot pierce the corporate veil as a 

matter of law.  In re Tyson, 433 B.R. at 88. 
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V. The Trustee Failed to Properly Serve Li Qi. 

Over the objection of Arnold & Porter that the Trustee should serve Li Qi using the 

established Hague Convention process (Dkts. 100, 101) rather than serving Arnold & Porter as his 

counsel or serving him by email, the Court authorized the Trustee to serve Li Qi by email to Li Qi 

and by email and FedEx to Arnold & Porter.  Dkt. 139.  The Trustee has proceeded on that basis.   

For purposes of preservation of his objection to service, Li Qi incorporates by reference in 

this motion Arnold & Porter’s objections to this manner of service.  Dkts. 100, 101.  In addition, Li 

Qi notes there is persuasive, subsequent authority in support of his position.  See Facebook, Inc. v. 9 

Xiu Network (Shenzhen) Tech. Co., 480 F. Supp. 3d 977, 982-83 (N.D. Cal. 2020) (denying “leave 

to serve” Chinese resident by email because “[u]sing a method of service that is not enumerated in 

the Convention would be tantamount to not ‘apply[ing]’ the Convention, which is expressly 

prohibited”). 

VI. The Complaint Fails to State a Claim Against Li Qi and Should be Dismissed Under 
Rule 12(b)(6). 

As discussed in the UL Defendants’ motion to dismiss, Counts I, II, VII, VIII and IX all fail 

to state a claim for relief.  The reasons for dismissal of the UL Defendants are equally applicable to 

Li Qi. 

Counts I and II (avoidance and recovery) fail against Li Qi for the additional reason that 

they are based solely on allegations of alter ego.  As discussed in Section IV, supra, the Trustee has 

not and cannot allege any grounds to pierce the corporate veil under applicable BVI law. 

Counts VIII and IX (recharacterization) fail against Li Qi for the additional reason that he is 

not a party to the leases at issue and, therefore, not a proper party to those counts.  The Trustee does 

not allege Li Qi is an alter ego on these counts.  Nor would it make any sense to litigate whether Li 

Qi is an alter ego, given that these counts do not seek monetary relief or any other relief where Li Qi 

is a necessary party. 

Finally, Count VII (automatic stay) fails against Li Qi for the additional reason that the 

Singapore Action that is alleged by the Trustee to have violated the automatic stay was Truly Great, 

rather than Li Qi personally.  See Ferrer Decl. ¶ 8.10. 
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CONCLUSION 

For the foregoing reasons, Li Qi respectfully requests the Court dismiss Li Qi for lack of 

personal jurisdiction and proper service.  Alternatively, Li Qi requests that the Court rule the Trustee 

fails to state a claim against Li Qi and dismiss the Amended Complaint with prejudice. 

Dated:  May 10, 2021 ARNOLD & PORTER KAYE SCHOLER LLP 

By:   /s/ Brian K. Condon
Brian K. Condon (Bar No. 138776) 
Oscar Ramallo (Bar No. 241487) 
Attorneys for Defendants 
Universal Leader Investment Limited, Glove 
Assets Investment Limited, Truly Great Global 
Limited, and Li Qi
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This declaration is signed this 10th of May, 2021 in Los Angeles, California.
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                                                                                                                January 2016 

PUBLIC HSBC Private Bank is a division of The Hongkong and Shanghai Banking Corporation Limited 
 

 

LIST OF THE MAIN CORRESPONDENT BANKS FOR CLIENT REMITTANCE   

Below is the list of correspondent banks of The Hongkong & Shanghai Banking Corporation Limited, 
Hong Kong Private Banking Division (BIC: HSBCHKHHPBD) with effect from 4 November 2013. 

Currency Intermediate Bank (Correspondent Bank) Swift Code A/C Number 

AED HSBC Bank Middle East Ltd., Dubai BBMEAEAD 021-473699-002 

AUD HSBC Bank Australia Ltd., Sydney HKBAAU2SSYD 011-496205-041 

CAD HSBC Bank Canada, Toronto HKBCCATT 930-136551-181 

CHF Credit Suisse, Zurich CRESCHZZ80A CH5804835181573723010 

CNY HSBC, Hong Kong HSBCHKHHHKH 848-494746-209 

DKK Nordea Bank Denmark A/S NDEADKKK DK3020005000021700 

EUR HSBC Bank PLC, London MIDLGB22 GB02MIDL40051574267608 

GBP HSBC Bank PLC, London MIDLGB22 GB74MIDL40051574267573 

HKD HSBC, Hong Kong HSBCHKHHHKH 848-494746-001 

IDR HSBC , Jakarta  HSBCIDJA 001-815786-068 (Commercial Payment) 
001-750041-068 (Securities Purpose) 

JPY HSBC, Tokyo HSBCJPJT 009-050295-026 

KWD HSBC Bank Middle East Ltd, Kuwait HBMEKWKW KW56HBME0000000000001030758001  

MXN HSBC Mexico SA, Mexico BIMEMXMM 021180040563883908  

MYR HSBC Bank Malaysia Berhad,  
Kuala Lumpur HBMBMYKL 105-687420-016 (Commercial Payment) 

318-174653-019 (Securities Purpose) 

NOK DNB NOR Bank ASA, Oslo DNBANOKK 7001.02.49102 

NZD HSBC, Auckland HSBCNZ2A 040-001224-261 

PHP HSBC, Manila HSBCPHMM 026-238105-080 (Commercial Payment) 
000-133314-150 (Securities - BSRD) 

PLN HSBC Bank Polska SA, Poland HSBCPLPW PL96 1280 0003 0000 0031 7505 6061 

SEK Skandinaviska Enskilda Banken Stockholm ESSESESS 55558504625 

SGD HSBC, Singapore HSBCSGSG 052-135894-001 

THB HSBC, Bangkok HSBCTHBK 

NRBA (General Purpose) 
001-600022-005 / Current A/C 
NRBS (Securities purpose) 
001-600022-006 / Current A/C 

TRY HSBC, Turkey HSBCTRIX TR840012300001102596930500 

USD HSBC, New York  (Fed Wire No. 
021001088) MRMDUS33 000-24833-9 

ZAR Nedbank Ltd, Johannesburg NEDSZAJJ 1986-253-260 
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IN THE UNITED STATES BANKRUPTCY COURT 

CENTRAL DISTRICT OF CALIFORNIA  

LOS ANGELES DIVISION 

ARNOLD & PORTER KAYE SCHOLER LLP
Brian K. Condon (Bar No. 138776) 
brian.condon@arnoldporter.com 
Oscar Ramallo (Bar No. 241487) 
oscar.ramallo@arnoldporter.com 
777 South Figueroa Street, 44th Floor 
Los Angeles, CA 90017-5844 
+1 213.243.4000 
+1 213.243.4199 

ARNOLD & PORTER KAYE SCHOLER LLP 
Michael L. Bernstein (Pro Hac Vice) 
michael.bernstein@arnoldporter.com 
601 Massachusetts Avenue, NW 
Washington DC 20001-3743 
+1 202.942.5000 
+1 202.942.5999 

Attorneys for Defendants 
Universal Leader Investment Limited,  
Glove Assets Investment Limited,  
Truly Great Global Limited, and Li Qi 

In re:

ZETTA JET USA, LTD., a California corporation, 

Debtor. 

Lead Case No.: 2:17-bk-21386-SK 
Chapter 7 
Jointly Administered With: 
Case No.: 2:17-bk-21386-SK 

Adv. Proc. No. 2:19-AP-01383-SK 

DECLARATION OF PETER FERRER IN 
SUPPORT OF LI QI's  MOTION TO  
DISMISS 

In re:

ZETTA JET PTE, LTD., a Singaporean corporation,

Debtor. 

Hearing: TBD

Date: TBD 
Time: TBD 
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JONATHAN D. KING, solely in his capacity as
Chapter 7 Trustee of Zetta Jet USA, Inc. and Zetta Jet
PTE, Ltd. 

Plaintiff, 

v. 

YUNTIAN 3 LEASING CO. DESIGNATED 
ACTIVITY CO. F/K/A YUNTIAN 3 LEASING CO.
LTD., ET AL.

Defendants 

Place: Courtroom 1575
255 East Temple Street 
Los Angeles, CA 90012   
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1

IN THE MATTER OF ZETTA JETS 

WITNESS STATEMENT OF PETER FERRER 

I, Peter Ferrer, whose address for the purposes of this witness statement is care of Harney, 

Westwood & Riegels LP (Harneys), Craigmuir Chambers, P.O. Box 71, Road Town, Tortola, 

British Virgin Islands (BVI), SAY as follows: - 

1 INTRODUCTION  

1.1 I have been instructed by Arnold & Porter Kaye Scholer LLP (Arnold & Porter) to act 

as an expert witness on BVI law in relation to the Motion to Dismiss the Amended 

Adversary Complaint (Amended Complaint) in a claim by Jonathan King in his capacity 

as the Chapter 7 Trustee (the Trustee) on behalf of debtor Zetta Jet PTE. Ltd., (Zetta 

PTE) a Singaporean corporation, against Li Qi personally. 

2 QUALIFICATION 

2.1 I am a partner and Global Joint Head of Litigation at Harney Westwood & Riegels, an 

international law firm. I practice in the firm’s BVI office  

2.2 In 1995 I graduated with a first class Bachelor of Arts degree from Cardiff University. 

I was awarded an Inner Temple Major Scholarship to study law at City University and 

Inns of Court School of law completing my studies in 1998. I completed a pupillage at 

4 Essex Court (now Quadrant Chambers) in London and practiced as a barrister at 

Quadrant Chambers from 1999 to 2016 specialising in commercial litigation.  I also 

have a LLM from King’s College London. I was called to the Bar of England and Wales 

in 1998 and the British Virgin Islands in 2016. Since that time I have been in 

continuous practice with Harneys’ litigation department.  

2.3 My areas of specialisation and current practice areas include insolvency, fraud and 

asset tracing, shareholder and corporate disputes, injunctive and discovery 

proceedings, corporate and commercial litigation and international arbitration.  
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2

2.4 As a member of the BVI Bar I frequently advise clients on local and international 

matters including the provision of expert evidence for use in foreign litigation and 

arbitration proceedings on a number of litigious areas including insolvency, company 

law and shareholder disputes. I regularly appear before the Eastern Caribbean 

Supreme Court, in the Commercial Division, first instance, and on appeal to the Court 

of Appeal and in international arbitration tribunals under the LMAA, ICC and LCIA 

rules.  

2.5 I exhibit a copy of my Qualifications at exhibit A.   

2.6 I confirm that I understand and acknowledge that my duty as an independent expert 

witness is to the Court. I acknowledge the duty as required by the Eastern Caribbean 

Supreme Court CPR 32.2: 

(a) (1)  It is the duty of an expert witness to help the court impartially on the 

matters relevant to his or her expertise.  

(b) (2)  This duty overrides any obligation to the person by whom he or she is 

instructed or paid.  

2.7 I have been asked to advise on whether, as a matter of BVI law, Li Qi would be 

substantively liable as the alter ego of Glove Assets Investment Limited (Glove), Truly 

Great Global Limited (TGG) and/or Universal Leader Investment Ltd (UL) (together, 

the UL Defendants) in respect of several transactions, more particularly described 

below, entered into by the UL Defendants but to which Li Qi was not personally a 

party.  

3 ASSUMPTIONS 

3.1 I understand that Li Qi is submitting this declaration in support of a motion to dismiss 

for failure to state a claim and a motion to dismiss for lack of personal jurisdiction. 

3.2 I understand that when a party files a motion to dismiss for failure to state a claim, 

the Court is required to accept all of the plaintiff’s plausible factual allegations in the 
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Complaint as true.  However, the Court is not required to accept implausible 

allegations or legal conclusions. 

3.3 My analysis is intended to inform the Court’s understanding of BVI law, whether the 

Court conducts its analysis under either a failure to state a claim or personal 

jurisdiction standard.  I understand that Li Qi’s U.S. counsel will brief the Court as to 

the application of my analysis to either standard. 

3.4 Though the Amended Complaint alleges that Li Qi was the alter ego of the UL 

Defendants, under BVI law the alter ego principle is a primary rule of attribution for 

determining the rights and obligations of a company. It operates to make a company 

liable for the actions and/or liabilities of its directors or controllers.  

3.5 It attributes the mental state of the directors and officers who control and determine 

the management of the company, to the company so as to render the company (and 

not ordinarily the directors and officers) liable in respect of the actions undertaken 

by its human controllers.  

3.6 Here, the question concerns personal, joint and several liability of a director or 

controller for obligations of a company which, under BVI law, involves piercing the 

corporate veil and not alter ego.  

3.7 I have been asked to analyse whether a BVI court would impose liability on Li Qi on 

the Trustee’s  claims in the Amended Complaint either under an alter ego or piercing 

the corporate veil theory.  I have not been asked to analyse whether Li Qi could be 

personally liable under any other theory, whether under BVI law, or any other 

jurisdiction’s law. 

4 EXECUTIVE SUMMARY 

4.1 In my opinion, BVI Courts would not consider that Li Qi is liable under BVI law as the 

alter ego of the UL Defendants because the alter ego doctrine under BVI law is a basis 

for imposing liability on the company based on the acts of its controllers, not a theory 

for imposing liability on a director.   
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4.2 In my opinion, it is also unlikely that the BVI Courts would consider that Li Qi is liable 

under BVI law on a piercing the corporate veil theory.   Even if the Trustee had alleged 

such a theory in the Amended Complaint (which he does not), the Amended 

Complaint does not allege facts showing the existence of a pre-existing liability or 

obligation on Li Qi, which he sought to evade or conceal by the interposition of the 

companies, giving rise to abuse of the companies’ separate legal personality so as to 

justify disregarding the companies’ separate identities. 

5 BACKGROUND  

5.1 For purposes of my analysis, I have considered the allegations of the Amended 

Complaint, as well as certain corporate filings of UL, Glove, and TGG.  In this section, 

I provide a brief overview of the Amended Complaint and the corporate filings, in 

each case as relevant to the opinions I have expressed herein. 

5.2 UL was incorporated in the BVI on August 8, 2014, and Li Qi is its director.1

5.3 Glove was incorporated in the BVI on July 3, 2015, and Li Qi is its director.2

5.4 The Trustee alleges that in December 2015, UL entered into an agreement to lease 

Plane 7 to Zetta PTE in exchange for lease payments.  The Trustee also alleges that in 

December 2015, Glove entered into an agreement to lease Plane 6 to Zetta PTE in 

exchange for lease payments.3

5.5 I understand that the Trustee seeks to avoid Zetta PTE’s obligations to make lease 

payments under 11 U.S.C. § 548(a).4  Although I do not intend to offer an opinion on 

U.S. law, I understand in general terms that § 548(a) permits a Trustee to avoid certain 

transfers made or obligations incurred with the actual intent to hinder, delay, or 

defraud a debtor’s creditors or that were made for less than reasonably equivalent 

value in exchange for the transfer or obligation. 

1 UL Certificate of Incorporation and paragraph 36 of the Amended Complaint.  

2 Glove Certificate of Incorporation and paragraph 36 of the Amended Complaint.  

3 Amended Compl. ¶¶ 183, 187, 205, 206. 

4 Amended Compl. ¶ 447, 448. 
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5.6 I understand that the Trustee also seeks to recover transfers made pursuant to the 

lease obligations he seeks to avoid pursuant to 15 U.S.C. § 550(a).5  I understand in 

general terms that, subject to certain defences, § 550(a) permits a Trustee to recover 

transfers that are avoided under § 548(a). 

5.7 The Trustee alleges that in summer 2016, Zetta PTE entered into the “Minsheng 

Refinance.”  In this transaction, Minsheng paid $55 million to UL for Plane 6 and Plane 

7.  I understand that the Trustee characterizes the $55 million as Zetta PTE’s property, 

while Li Qi contends that Minsheng’s money was its own property.  After acquiring 

the planes, Minsheng leased the planes back to Zetta PTE.6

5.8 I understand that the Trustee seeks to avoid Minsheng’s obligation to pay $55 million 

to UL and to recover the $55 million paid by Minsheng from UL, and from Li Qi 

personally as UL’s alter ego.7

5.9 Contemporaneously with the Minsheng Refinance, the parties entered into a 

“Clarification.”  Pursuant to the Clarification, Zetta PTE’s outstanding payment 

obligations to Glove were confirmed in the form of an unsecured note for $48.3 

million.8

5.10 I understand the Trustee seeks to avoid the Clarification and that he seeks recovery 

of transfers made pursuant to the Clarification from Glove, and also from Li Qi 

personally as Glove’s alleged alter ego.9

5.11 According to its corporate filings, TGG was incorporated on January 19, 2016 in the 

BVI, and Li Qi is its director.10

5 Amended Compl. ¶ 452. 

6 Amended Compl. ¶¶ 230, 235, 258. 

7 Amended Compl. ¶ 456, 466. 

8 Amended Compl. ¶¶ 264-265. 

9 Amended Compl. ¶ 466. 

10 TGG Certificate of Incorporation. 
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5.12 In February 2016, TGG entered into a Subscription Agreement with Zetta PTE.  TGG 

invested $19 million in Zetta PTE in exchange for 10% of Zetta PTE’s equity.11

5.13 In September 2017, Li Qi allegedly caused TGG to join a Singapore lawsuit with 

another shareholder of Zetta PTE to enjoin Zetta PTE from carrying out Zetta PTE’s 

bankruptcy.  The Trustee contends that the filing of Singapore lawsuit was a violation 

of the automatic stay.12

6 LAWS OF THE BRITISH VIRGIN ISLANDS  

6.1 The British Virgin Islands is a self-governing dependent territory of the United 

Kingdom. The BVI is well known as a mature offshore jurisdiction with a mature legal 

system being home to some 800,000 incorporated international business companies 

as well as a major centre for the registration and licensing of captive insurance 

companies, mutual and hedge funds and wealth planning vehicles such as trusts.  

6.2 The BVI has its own statutes in the form of locally enacted acts and subsidiary 

legislation promulgated by the House of Assembly. In addition, some United Kingdom 

legislation has been extended to the BVI and forms part of the laws of the BVI. English 

common law applies to the BVI by the Common Law (Declaration of Application) Act 

(Cap 13).  

6.3 As a result, the common law of the British Virgin Islands is largely similar to that of 

England (except as modified by statute and certain developments of the common law).  

6.4 The BVI legal has three tiers: the High Court which includes the Commercial Court, 

the Eastern Caribbean Court of Appeal and the Judicial Committee of the Privy Council 

in London.  The Privy Council is comprised of members of the United Kingdom 

Supreme Court. Decisions of the Judicial Committee of the Privy Council are binding 

on the lower BVI courts. In addition, in the absence of any BVI authority, on-point 

decisions of the English courts are of strong persuasive authority. In the absence of 

some local consideration to justify a deviation, the BVI courts will often follow 

11 Amended Compl. ¶ 222. 

12 Amended Compl. ¶ 506. 
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decisions of the English courts (while not strictly binding) and recognize the 

desirability of having the same common law throughout the Commonwealth.  

7 RELEVANT LEGAL PRINCIPLES 

7.1 Under English law, on which BVI law is based, the alter ego principle is a doctrine 

whereby the mental state of the directors and officers who control and determine 

the management of the company can be attributed to the company, such as to render 

the company (and not ordinarily the directors and officers) liable in law in respect of 

the actions undertaken by its human controllers.  Therefore, under BVI law, the alter 

ego principle would not impose liability on directors or officers for actions of the 

company. 

7.2 Under BVI law, in order to make a controller (director or officer) liable for the actions 

of the company it would be necessary to pierce the corporate veil.  

7.3 In this case, in order to find Li Qi liable for actions of the companies in entering into 

transactions with Zetta PTE, it would be necessary to pierce the corporate veil.  

However, there are very limited circumstances in which the BVI courts will do so.   

7.4 The separation between a company and its subscribers, shareholders and directors 

has been a longstanding principle of English and BVI law.  

7.5 The starting point is that a properly incorporated company has an identity and legal 

personality quite separate from that of its subscribers, shareholders and directors: 

Salomon v A Salomon and Co Ltd13.  

7.6 These principles apply as much to a company that is wholly owned and controlled by 

one person as to any other company. The separate personality and property are the 

basis on which third parties are entitled to deal and commonly deal with companies: 

Prest v Petrodel Resources Limited and others14.  

13 [1897] AC 22. 

14 [2013] UKSC 34 at para. [8].
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7.7 In the leading case of Prest v. Petrodel Resources Limited and others, the United 

Kingdom Supreme Court (UK Supreme Court) surveyed the law of veil piercing and 

identified two principles animating the existing case law:  (1) the concealment 

principle and (2) the evasion principle.15

The Concealment Principle 

7.8 The UK Supreme Court in Prest described the concealment principle as “legally banal” 

and a principle that “does not involve piercing the corporate veil at all.”  Under the 

concealment principle, “the interposition of a company or perhaps several companies 

so as to conceal the identity of the real actors will not deter the courts from identifying 

them, assuming that their identity is legally relevant.” In other words, courts are only 

“looking behind” a façade, rather than piercing the corporate veil to impose a new 

liability. 16

7.9 The UK Supreme Court cited Gilford Motor Co. Ltd. v. Horne [1933] Ch 935 as an 

example of an application of the concealment principle.  There, E.B. Horne entered 

into a five-year non-compete agreement with his former employer.  To evade the 

agreement, Mr. Horne set up a new business named after, and jointly owned with, 

his wife to continue competing with his former employer. The court entered an 

injunction enforcing the non-compete agreement against the company and Mr. 

Horne, personally.  The UK Supreme Court explained that the injunction against Mr. 

Horne was based on the concealment principle.  No veil piercing was actually required 

as to Mr. Horne. “Because the restrictive covenant prevented Mr Horne from 

competing with his former employers whether as principal or as agent for another, it 

did not matter whether the business belonged to him or to JM Horne & Co Ltd provided 

that he was carrying it on.”17

The Evasion Principle 

15 Para. [28]. 

16 Para. [28] 

17 Prest, Para [29]. 
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7.10 Prest described the “evasion principle” as “a limited principle of English law which 

applies when a person is under an existing legal obligation or liability or subject to an 

existing legal restriction which he deliberately evades or whose enforcement he 

deliberately frustrates by interposing a company under his control.”  Under these 

circumstances, “The court may … pierce the corporate veil for the purpose, and only 

for the purpose, of depriving the company or its controller of the advantage that they 

would otherwise have obtained by the company’s separate legal personality.”18

7.11 The limited evasion principle cannot be applied “merely because it is thought to be 

necessary in the interests of justice” or because the court “considers that justice so 

requires.” 19

7.12 To illustrate the limits of the evasion principle, the UK Supreme Court in Prest cited 

VTB Capital plc v. Nutritek International Corpn [2012-2] Lloyd’s Rep 313.  There, 

Nutritek obtained a $225 million loan from VTB Capital to purchase certain dairy 

farms by fraudulently overstating the value of the farms.  The Court in VTB Capital

refused to pierce the corporate veil to join in the suit Mr. Malofeev, the individual 

who controlled Nutritek. 

7.13 The UK Supreme Court in Prest characterized VTB Capital as a correct application of 

the limits on the evasion principle.  The Court explained that “It is not an abuse to 

cause a legal liability to be incurred by the company in the first place. It is not an abuse 

to rely upon the fact (if it is a fact) that a liability is not the controller’s because it is 

the company’s.  On the contrary, that is what incorporation is all about.”20

7.14 Piercing the corporate veil was inappropriate in VTB Capital because the corporate 

form was not being used to evade a liability that already existed at the time of the 

relevant transaction.  As the UK Supreme Court taught, “in a case like VTB Capital, 

where the argument was that the corporate veil should be pierced so as to make the 

controllers of a company jointly and severally liable on the company’s contract, the 

18 Para. [35]. 

19 Para. [21], [25]. 

20 Para [34]. 
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fundamental objection to the argument was that the principle was being invoked so 

as to create a new liability that would not otherwise exist.”   

7.15 The UK Supreme Court further explained that the policy in VTB Capital limiting the 

evasion principle to pre-existing liabilities applies even outside of contract cases:  

“The objection to that argument [to hold a controller liable for a corporation’s 

contract obligations] is obvious in the case of a consensual liability under a contract, 

where the ostensible contracting parties never intended that anyone else should be 

party to it. But the objection would have been just as strong if the liability in question 

had not been consensual.”21

7.16 The application of the law to the facts of Prest likewise illustrates the limited scope of 

the evasion principle.  In Prest, a husband controlled a group of companies and 

“treated the companies’ cash balances and property as his own and drew on them as 

he saw fit.”  A Family Division judge found the group was “effectively … the husband’s 

money box which he uses at will.” 22 After the husband largely ignored paying what 

was owed to his wife under a divorce decree and showed “no intention of [complying 

with the decree] if he can possibly avoid it,” the Family Division ordered the husband 

to sell some of the companies’ assets to satisfy the wife’s judgment.23

7.17 The UK Supreme Court held that these facts did not present a situation where “a 

person is under an existing legal obligation or liability or subject to an existing legal 

restriction which he deliberately evades or whose enforcement he deliberately 

frustrates by interposing a company under his control” justifying piercing the 

corporate veil. 24

7.18 The UK Supreme Court reasoned that while, “[t]he husband has acted improperly in 

many ways,” he did not act improperly in a way that justified piercing the corporate 

veil.  “[H]e has misapplied the assets of his companies for his own benefit, but in doing 

21 Para [34]. 

22 Para [15]. 

23 Para [7]. 

24 Para [35]. 
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that he was neither concealing nor evading any legal obligation owed to his wife. Nor, 

more generally, was he concealing or evading the law relating to the distribution of 

assets of a marriage upon its dissolution.”  The Court explained that “The problem in 

the present case is that the legal interest in the properties is vested in the companies 

and not in the husband. They were vested in the companies long before the marriage 

broke up. Whatever the husband’s reasons for organising things in that way, there is 

no evidence that he was seeking to avoid any obligation which is relevant in these 

proceedings. The [Family Division] judge found that his purpose was ‘wealth 

protection and the avoidance of tax’. It follows that the piercing of the corporate veil 

cannot be justified in this case by reference to any general principle of law.”25

7.19 Underscoring the narrowness of the evasion principle, the UK Supreme Court 

acknowledged that the requirement of a pre-existing liability against the controller, 

as a practical matter, would mean veil-piercing would rarely be necessary:  “in almost 

every case where the test is satisfied, the facts will in practice disclose a legal 

relationship between the company and its controller which will make it unnecessary 

to pierce the corporate veil.” 

7.20 In short, veil-piercing is a limited doctrine that applies only where the controller of a 

corporation interposes the corporation to avoid previously existing legal obligations 

or to conceal his identity. 

8 ANALYSIS 

8.1 A BVI court is unlikely to find Li Qi personally liable on the Trustee’s claims, even if the 

Trustee were to prove all the factual allegations in his Amended Complaint. 

8.2 The Amended Complaint alleges that Li Qi is the “alter ego” of the UL Defendants.  As 

noted above, under BVI law, the alter ego principle would immunize Li Qi from liability 

because it attributes Li Qi’s actions to the corporations for purposes of assessing 

liability.  

25 Para [36]. 
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8.3 Even if the Trustee had asserted a veil-piercing claim, it is my opinion that a BVI Court, 

applying BVI law, would not sustain such a claim based on the facts alleged in the 

Amended Complaint, under either the concealment principal or under the evasion 

principal. 

8.4 Under the concealment principle, the Trustee must establish that Li Qi is personally 

liable, even absent veil-piercing.  The Amended Complaint does not allege that Li Qi 

is personally liable on avoidance and recovery claims absent application of alter ego. 

8.5 The Trustee cannot establish liability under the evasion principle either because Li Qi 

is not alleged in the Amended Complaint to have used the corporate form to evade a 

liability of Li Qi that already existed at the time of each relevant transaction. 

8.6 For Li Qi to be liable under Prest’s evasion principle, the Trustee must establish that, 

at the time UL and Glove26 entered into the relevant contracts with Zetta PTE, Li Qi 

was already personally liable to Zetta PTE under Bankruptcy Code §§ 548 and 550 and 

that Li Qi used UL and Glove as contracting parties in order to evade this already 

existing liability.  The Amended Complaint does not allege any such facts. 

8.7 In December 2015, UL and Glove leased planes to Zetta in exchange for rent payments.  

The Trustee seeks to avoid Zetta PTE’s obligation to make lease payments and to 

recover transfers made pursuant to these obligations.  The Trustee, however, does 

not allege that Li Qi owed an existing obligation at that time that he sought to evade 

by interposing the corporate form.  The Trustee also does not allege that Li Qi 

interposed the corporate form to protect himself from any future contingent liability.  

Even if Li Qi did so, BVI law does not consider this an abuse of the corporate form.  

“On the contrary, that is what incorporation is all about.”27

8.8 In mid-2016, Minsheng paid UL $55 million to purchase UL’s and Glove’s planes.  The 

Trustee contends that the $55 million was actually Zetta PTE’s money.  At the same 

time, Zetta PTE entered into the Clarification confirming its payment obligations to 

26 Although the Amended Complaint alleges Li Qi is the alter ego of TGG, it does not seek avoidance and recovery 
of obligations incurred, or transfers, to TGG. 

27 Prest, para [34]. 
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Glove in the form of an unsecured note for $43.8 million.   The Trustee seeks to avoid 

Minsheng’s obligation to make a payment for the planes and Zetta PTE’s obligation 

to pay back its loan, and he seeks to recover transfers made pursuant to those 

obligations.   

8.9 Again, however, the Amended Complaint does not identify any pre-existing obligation 

that Li Qi owed and that Li Qi sought to evade by interposing the corporate form 

during the Minsheng Refinance.  Rather, at most, the use of the corporate form 

protected Li Qi from future, contingent liabilities, which BVI law does not consider an 

abuse of the corporate form. 

8.10 The Trustee’s allegations concerning the alleged violation of the automatic stay also 

do not satisfy the evasion principle.  Li Qi incorporated TGG in January 2016, and TGG 

entered into the Subscription Agreement in February 2016.  The Trustee contends 

that TGG joining a lawsuit in September 2017 to enforce the Subscription Agreement 

violated the automatic stay.  Because Li Qi interposed the corporate form well over a 

year prior to the acts allegedly causing liability, it is clear that the corporate form was 

not interposed to evade an existing obligation.  Similarly, the concealment principle 

does not apply because TGG, not Li Qi, joined the lawsuit.   

9 CONCLUSION  

9.1 In the circumstances, and for the reasons set out above, I am of the view that as a 

matter of BVI law there can be no personal liability, substantive or otherwise, against 

Li Qi on the basis that the UL Defendants allegedly operated as the alter ego of Li Qi 

in respect of the transactions in question, to which Li Qi was not personally a party.  

Nor is there a basis under BVI law to impose personal liability on Li Qi under a piercing 

the corporate veil theory. 

10 STATEMENT OF TRUTH  

10.1 I declare under penalty of perjury under the laws of the United States, and the laws 

of the British Virgin Islands, that the foregoing is true and correct.     

 Executed on 10 May 2021 in Road Town, Tortola, British Virgin Islands      
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TERRITORY OF THE BRITISH VIRGIN ISLANDS
BVI BUSINESS COMPANIES ACT, 2004


 


CERTIFICATE OF INCORPORATION
(SECTION 7) 

 

The REGISTRAR of CORPORATE AFFAIRS, of the British Virgin Islands HEREBY CERTIFIES, that pursuant to the BVI Business 

Companies Act, 2004, all the requirements of the Act in respect of incorporation having been complied with,
 

Universal Leader Investment Limited 


BVI COMPANY NUMBER: 1836404
 
 


is incorporated in the BRITISH VIRGIN ISLANDS as a BVI BUSINESS COMPANY, this 8th day of August, 2014.

for REGISTRAR OF CORPORATE AFFAIRS
8th day of August, 2014

2AEB73336C
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TERRITORY OF THE BRITISH VIRGIN ISLANDS
BVI BUSINESS COMPANIES ACT, 2004


 


CERTIFICATE OF INCORPORATION
(SECTION 7) 

 

The REGISTRAR of CORPORATE AFFAIRS, of the British Virgin Islands HEREBY CERTIFIES, that pursuant to the BVI Business 

Companies Act, 2004, all the requirements of the Act in respect of incorporation having been complied with,
 

TRULY GREAT GLOBAL LIMITED 
誠佳環球有限公司

BVI COMPANY NUMBER: 1904103
 
 


is incorporated in the BRITISH VIRGIN ISLANDS as a BVI BUSINESS COMPANY, this 19th day of January, 2016.

for REGISTRAR OF CORPORATE AFFAIRS
19th day of January, 2016

2942AC028C
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TERRITORY OF THE BRITISH VIRGIN ISLANDS
BVI BUSINESS COMPANIES ACT, 2004


 


CERTIFICATE OF INCORPORATION
(SECTION 7) 

 

The REGISTRAR of CORPORATE AFFAIRS, of the British Virgin Islands HEREBY CERTIFIES, that pursuant to the BVI Business 

Companies Act, 2004, all the requirements of the Act in respect of incorporation having been complied with,
 

Glove Assets Investment Limited 


BVI COMPANY NUMBER: 1881019
 
 


is incorporated in the BRITISH VIRGIN ISLANDS as a BVI BUSINESS COMPANY, this 3rd day of July, 2015.

for REGISTRAR OF CORPORATE AFFAIRS
3rd day of July, 2015

3E1147FF6D
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LORD SUMPTION 

Introduction 

1. This appeal arises out of proceedings for ancillary relief following a 
divorce. The principal parties before the judge, Moylan J, were Michael and 
Yasmin Prest. He was born in Nigeria and she in England. Both have dual 
Nigerian and British nationality. They were married in 1993, and during the 
marriage the matrimonial home was in England, although the husband was found 
by the judge to have been resident in Monaco from about 2001 to date. There was 
also a second home in Nevis. The wife petitioned for divorce in March 2008. A 
decree nisi was pronounced in December 2008, and a decree absolute in November 
2011. 

2. The husband is not party to the appeal in point of form, although he is 
present in spirit. The appeal concerns only the position of a number of companies 
belonging to the group known as the Petrodel Group which the judge found to be 
wholly owned and controlled (directly or through intermediate entities) by the 
husband. There were originally seven companies involved, all of which were 
joined as additional respondents to the wife’s application for ancillary relief. They 
were Petrodel Resources Ltd (“PRL”), Petrodel Resources (Nigeria) Ltd (“PRL 
Nigeria”), Petrodel Upstream Ltd (“Upstream”), Vermont Petroleum Ltd 
(“Vermont”), Elysium Diem Ltd, Petrodel Resources (Nevis) Ltd (“PRL Nevis”) 
and Elysium Diem Ltd (Nevis). Three of these companies, PRL, Upstream and 
Vermont, all incorporated in the Isle of Man, are the respondents in this court. PRL 
was the legal owner of the matrimonial home, which was bought in the name of 
the company in 2001 but was found by the judge to be held for the husband 
beneficially. There is no longer any issue about that property, which is apparently 
in the process of being transferred to the wife. In addition, PRL was the legal 
owner of five residential properties in the United Kingdom and Vermont is the 
legal owner of two more. The question on this appeal is whether the court has 
power to order the transfer of these seven properties to the wife given that they 
legally belong not to him but to his companies. 

3. Part II of the Matrimonial Causes Act 1973 confers wide powers on the 
court to order ancillary relief in matrimonial proceedings. Section 23 provides for 
periodical and lump sum payments to a spouse or for the benefit of children of the 
marriage. Under section 24(1)(a), the court may order that “a party to the marriage 
shall transfer to the other party... such property as may be so specified, being 
property to which the first-mentioned party is entitled, either in possession or 
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reversion”. Section 25 provides for a number of matters to which the court must in 
particular have regard in making such orders, including, at section 25(2)(a), the 
“income, earning capacity, property and other financial resources which each of 
the parties to the marriage has or is likely to have in the foreseeable future”. 

4. The proper exercise of these powers calls for a considerable measure of 
candour by the parties in disclosing their financial affairs, and extensive procedural 
powers are available to the court to compel disclosure if necessary. In this case, the 
husband’s conduct of the proceedings has been characterised by persistent 
obstruction, obfuscation and deceit, and a contumelious refusal to comply with 
rules of court and specific orders. The judge, Moylan J, recited in his judgment the 
long history of successive orders of the court which were either ignored or evaded, 
the various attempts of the husband to conceal the extent of his assets in the course 
of his evidence, and the collusive proceedings in Nigeria by which he sought 
declarations that certain of the companies were held in trust for his siblings. The 
only evidence on behalf of the respondent companies was an affidavit sworn by 
Mr Jack Murphy, a director of PRL and the corporate secretary of the three 
respondent companies, who failed to attend for cross-examination on it. The judge 
rejected his excuse that he was in bad health, and found that he was “unwilling 
rather than unable to attend court.” His conclusion was that “as a result of the 
husband’s abject failure to comply with his disclosure obligations and to comply 
with orders made by the court during the course of these proceedings, I do not 
have the evidence which would enable me to assemble a conventional schedule of 
assets.” However, he found that the husband was the sole beneficial owner and the 
controller of the companies, and doing the best that he could on the material 
available assessed his net assets at £37.5 million. 

5. By his order dated 16 November 2011, Moylan J ordered that the husband 
should procure the conveyance of the matrimonial home at 16, Warwick Avenue, 
London W2 to the wife, free of incumbrances, and that he should make a lump 
sum payment to her of £17.5 million and periodical payments at the rate of 2% of 
that sum while it remained outstanding, together with £24,000 per annum and the 
school fees for each of their four children. In addition he awarded costs in favour 
of the wife, with a payment of £600,000 on account. The judge ordered the 
husband to procure the transfer of the seven UK properties legally owned by PRL 
and Vermont to the wife in partial satisfaction of the lump sum order. He directed 
those companies to execute such documents as might be necessary to give effect to 
the transfer of the matrimonial home and the seven properties. Moreover, in 
awarding costs to the wife, the judge directed that PRL, Upstream and Vermont 
should be jointly and severally liable with the husband for 10% of those costs. 
Corresponding orders were made against certain of the other corporate respondents 
to the original proceedings, but they did not appeal, either to the Court of Appeal 
or to this court, and are no longer relevant, save insofar as the facts relating to 
them throw light on the position of the three respondents. No order was made (or 
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sought) for the transfer of any assets of Upstream, but that company is interested in 
the present appeal by virtue of its liability under the judge’s order for part of the 
wife’s costs. 

6. The distinctive feature of the judge’s approach was that he concluded that 
there was no general principle of law which entitled him to reach the companies’ 
assets by piercing the corporate veil. This was because the authorities showed that 
the separate legal personality of the company could not be disregarded unless it 
was being abused for a purpose that was in some relevant respect improper. He 
held that there was no relevant impropriety. He nevertheless concluded that in 
applications for financial relief ancillary to a divorce, a wider jurisdiction to pierce 
the corporate veil was available under section 24 of the Matrimonial Causes Act. 
The judge found that the matrimonial home was held by PRL on trust for the 
husband, but he made no corresponding finding about the seven other properties 
and refused to make a declaration that the husband was their beneficial owner. It is 
tolerably clear from his supplementary judgment of 16 November 2011 (on the 
form of the order), that this was because having decided that he was specifically 
authorised to dispose of the companies’ properties under section 24, it was 
unnecessary for him to do so and undesirable because of “the potential tax 
consequences”. It is not clear what potential tax consequences he had in mind, but 
his observation suggests that without them he might well have made the 
declaration sought. 

7. In the Court of Appeal, the three respondent companies challenged the 
orders made against them on the ground that there was no jurisdiction to order 
their property to be conveyed to the wife in satisfaction of the husband’s judgment 
debt. This contention, which has been repeated before us, raises a question of some 
importance. For some years it has been the practice of the Family Division to treat 
the assets of companies substantially owned by one party to the marriage as 
available for distribution under section 24 of the Matrimonial Causes Act, 
provided that the remaining assets of the company are sufficient to satisfy its 
creditors. In the Court of Appeal, the practice was supported by Thorpe LJ, but the 
majority disagreed. Rimer LJ, delivering the leading judgment for the majority, 
held that the practice developed by the Family Division was beyond the 
jurisdiction of the court unless (i) the corporate personality of the company was 
being abused for a purpose which was in some relevant respect improper, or (ii) on 
the particular facts of the case it could be shown that an asset legally owned by the 
company was held in trust for the husband. He considered that the judge had 
rejected both of these possibilities on the facts, and that he ought not therefore to 
have made the order. In a short concurring judgment, Patten LJ said that the 
Family Division had developed “an approach to company owned assets in 
ancillary relief applications which amounts almost to a separate system of legal 
rules unaffected by the relevant principles of English property and company law.” 
The practice, he concluded, “must now cease”. This has significant practical 
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implications. Unless the UK properties of the Petrodel Group are transferred to 
Mrs Prest, it is possible (she says likely) that the lump sum order in her favour will 
remain wholly unsatisfied. To date, the matrimonial home has been transferred to 
her but only subject to a pre-existing charge in favour of BNP Paribas to secure a 
debt of undisclosed amount. 10% of the money ordered to be paid on account of 
costs has been paid by the three respondents, but only in order to satisfy a 
condition imposed on them upon their being granted leave to appeal to the Court of 
Appeal. Otherwise, apart from paying the children’s school fees, the husband has 
not complied with any part of Moylan J’s order and shows no intention of doing so 
if he can possibly avoid it. 

The issues 

8. Subject to very limited exceptions, most of which are statutory, a company 
is a legal entity distinct from its shareholders. It has rights and liabilities of its own 
which are distinct from those of its shareholders. Its property is its own, and not 
that of its shareholders. In Salomon v A Salomon and Co Ltd [1897] AC 22, the 
House of Lords held that these principles applied as much to a company that was 
wholly owned and controlled by one man as to any other company. In Macaura v 
Northern Assurance Co Ltd [1925] AC 619, the House of Lords held that the sole 
owner and controller of a company did not even have an insurable interest in 
property of the company, although economically he was liable to suffer by its 
destruction. Lord Buckmaster, at pp 626-627 said: 

“no shareholder has any right to any item of property owned by the 
company, for he has no legal or equitable interest therein. He is 
entitled to a share in the profits while the company continues to carry 
on business and a share in the distribution of the surplus assets when 
the company is wound up.” 

In Lonrho Ltd v Shell Petroleum Co Ltd [1980] 1 WLR 627 the House of Lords 
held that documents of a subsidiary were not in the “power” of its parent company 
for the purposes of disclosure in litigation, simply by virtue of the latter’s 
ownership and control of the group. These principles are the starting point for the 
elaborate restrictions imposed by English law on a wide range of transactions 
which have the direct or indirect effect of distributing capital to shareholders. The 
separate personality and property of a company is sometimes described as a 
fiction, and in a sense it is. But the fiction is the whole foundation of English 
company and insolvency law. As Robert Goff LJ once observed, in this domain 
“we are concerned not with economics but with law. The distinction between the 
two is, in law, fundamental”: Bank of Tokyo Ltd v Karoon (Note) [1987] AC 45, 
64. He could justly have added that it is not just legally but economically 
fundamental, since limited companies have been the principal unit of commercial 
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life for more than a century. Their separate personality and property are the basis 
on which third parties are entitled to deal with them and commonly do deal with 
them. 

9. Against this background, there are three possible legal bases on which the 
assets of the Petrodel companies might be available to satisfy the lump sum order 
against the husband: 

(1) It might be said that this is a case in which, exceptionally, a court is at 
liberty to disregard the corporate veil in order to give effective relief. 

(2) Section 24 of the Matrimonial Causes Act might be regarded as 
conferring a distinct power to disregard the corporate veil in 
matrimonial cases. 

(3) The companies might be regarded as holding the properties on trust for 
the husband, not by virtue of his status as their sole shareholder and 
controller, but in the particular circumstances of this case. 

The judge’s findings: the companies 

10. Most of the judge’s findings of fact were directed to two questions which 
are no longer in dispute, namely whether the husband owned the Petrodel Group 
and what was the value of his assets. For present purposes, it is enough to 
summarise those which bear on the position of the three corporate respondents. 

11. At the time of the marriage, and throughout the 1990, the husband was 
employed by a succession of major international oil trading companies as a trader, 
but in 2001 he left his last employer, Marc Rich, and began to run his own 
companies. Initially, there were two principal companies involved, Aurora and the 
Petrodel companies. In 2004 Aurora was wound up and thereafter he operated 
mainly through the Petrodel companies. The principal operating company of this 
group was PRL, a company incorporated in the Isle of Man. Its financial 
statements record that it was incorporated on 4 May 1993, was dormant until 1996, 
and did not begin operations until 25 April 2002, i.e. after the husband had left 
Marc Rich and set up on his own. Between 1996 and 2002, it is described in its 
financial statements as a property investment company. Its sole function in that 
period appears to have been to hold title to the matrimonial home at 16, Warwick 
Avenue in London and five residential investment properties in London, and to act 
as a channel for funding property purchases by other companies of the group.  The 
husband’s evidence was that the company had engaged in substantial agricultural 
and oil related business in the 1990s, in part in association with his then employer, 
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Marc Rich. But this was inconsistent with the company’s financial statements, and 
the judge rejected it. Mr Le Breton, a former business colleague of the husband, 
gave evidence at the hearing which the judge accepted as reliable. Mr Le Breton 
said that from about 2001 PRL was engaged in a limited way in oil trading and 
shipping, and from 2006 moved into oil exploration and production in Nigeria and 
West Africa. The latest disclosed accounts of PRL are draft accounts for 2008 and 
2009. The judge declined to attach “any significant weight” to the financial data in 
the 2008 accounts, which he considered to have been manipulated. All the 
disclosed accounts are now very much out of date. For what they are worth, the 
accounts for both years show a substantial turnover and large balances. The 
husband’s evidence was that PRL ceased trading in 2010, when it lost its major 
exploration contract. Given his evident determination to frustrate his wife’s claims 
on him, it cannot be assumed that the assets of the company recorded in the 
disclosed accounts are still there. 

12. Management control of PRL has always been in the hands of the husband, 
ostensibly as chief executive under a contract of employment conferring on him 
complete discretion in the management of its business. The judge found that none 
of the companies had ever had any independent directors. The husband is a 
director of PRL Nigeria, but otherwise the directors are all nominal or professional 
directors, generally his relatives, who accept directions from him. The directors of 
PRL are Mr Murphy (the principal of its corporate secretary) and a lady in Nevis 
who appears to have been the couple’s cleaner there. 

13. The ownership of the respondent companies proved to be more difficult to 
establish. The husband did not admit to having any personal interest in the shares 
of any company of the group, and declined to say who the ultimate shareholders 
were. Substantially all of the issued shares of PRL are owned by PRL Nigeria. 
Almost all the shares of that company are owned by PRL Nevis, a company about 
which very little is known, but whose accounts show substantial balances, 
apparently derived from trading. The husband’s evidence was that the shares of 
PRL Nevis were owned by its own subsidiary PRL Nigeria. The judge described 
this as “puzzling” but made no finding as to whether it was true. More recently, it 
has been suggested that PRL Nevis is owned by a family trust about which, 
however, nothing has been disclosed. In the end, it did not matter, because the 
judge cut through the complexities of the corporate structure by accepting the 
evidence of the wife and Mr Le Breton that the husband was the true owner of the 
Petrodel Group, as he had always told them he was, even if the exact means by 
which he held it remained obscure. That accounted for PRL, PRL Nigeria and PRL 
Nevis. 

14. It also accounted for Vermont, whose shares are held 49% by PRL and 51% 
by PRL Nigeria, and Upstream, which had a single issued share held by PRL 
Nevis. Vermont was and possibly still is a trading company. The husband’s 
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evidence was that it began to ship crude oil in 2010. The exact nature of 
Upstream’s business (if any) is unclear. It does not appear to trade. 

15. The husband declined to answer the question whether he received any 
benefits from PRL other than his salary, saying that this was an “accounting 
question”. The judge, however, made extensive findings about this. He found that 
his personal expenditure substantially exceeded his salary and bonuses as chief 
executive, and that the difference was funded entirely by the company. There was 
no formality involved. The husband simply treated the companies’ cash balances 
and property as his own and drew on them as he saw fit. The judge found that the 
husband had “unrestricted access” to the companies’ assets, unconfined by any 
board control or by any scruples about the legality of his drawings. He used PRL’s 
assets to fund his and his family’s personal expenditure, including the substantial 
legal costs incurred in these proceedings. The group was “effectively … the 
husband’s money box which he uses at will.” 

Piercing the corporate veil 

16. I should first of all draw attention to the limited sense in which this issue 
arises at all. “Piercing the corporate veil” is an expression rather indiscriminately 
used to describe a number of different things. Properly speaking, it means 
disregarding the separate personality of the company. There is a range of situations 
in which the law attributes the acts or property of a company to those who control 
it, without disregarding its separate legal personality. The controller may be 
personally liable, generally in addition to the company, for something that he has 
done as its agent or as a joint actor. Property legally vested in a company may 
belong beneficially to the controller, if the arrangements in relation to the property 
are such as to make the company its controller’s nominee or trustee for that 
purpose. For specific statutory purposes, a company’s legal responsibility may be 
engaged by the acts or business of an associated company. Examples are the 
provisions of the Companies Acts governing group accounts or the rules governing 
infringements of competition law by “firms”, which may include groups of 
companies conducting the relevant business as an economic unit. Equitable 
remedies, such as an injunction or specific performance may be available to 
compel the controller whose personal legal responsibility is engaged to exercise 
his control in a particular way. But when we speak of piercing the corporate veil, 
we are not (or should not be) speaking of any of these situations, but only of those 
cases which are true exceptions to the rule in Salomon v A Salomon and Co Ltd 
[1897] AC 22, i.e. where a person who owns and controls a company is said in 
certain circumstances to be identified with it in law by virtue of that ownership and 
control. 
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17. Most advanced legal systems recognise corporate legal personality while 
acknowledging some limits to its logical implications. In civil law jurisdictions, 
the juridical basis of the exceptions is generally the concept of abuse of rights, to 
which the International Court of Justice was referring in In re Barcelona Traction, 
Light and Power Co Ltd [1970] ICJ 3 when it derived from municipal law a 
limited principle permitting the piercing of the corporate veil in cases of misuse, 
fraud, malfeasance or evasion of legal obligations. These examples illustrate the 
breadth, at least as a matter of legal theory, of the concept of abuse of rights, which 
extends not just to the illegal and improper invocation of a right but to its use for 
some purpose collateral to that for which it exists. 

18. English law has no general doctrine of this kind. But it has a variety of 
specific principles which achieve the same result in some cases. One of these 
principles is that the law defines the incidents of most legal relationships between 
persons (natural or artificial) on the fundamental assumption that their dealings are 
honest. The same legal incidents will not necessarily apply if they are not. The 
principle was stated in its most absolute form by Denning LJ in a famous dictum in 
Lazarus Estates Ltd v Beasley [1956] 1 QB 702, 712: 

“No court in this land will allow a person to keep an advantage 
which he has obtained by fraud. No judgment of a court, no order of 
a Minister, can be allowed to stand if it has been obtained by fraud. 
Fraud unravels everything. The court is careful not to find fraud 
unless it is distinctly pleaded and proved; but once it is proved, it 
vitiates judgments, contracts and all transactions whatsoever…” 

The principle is mainly familiar in the context of contracts and other consensual 
arrangements, in which the effect of fraud is to vitiate consent so that the 
transaction becomes voidable ab initio. But it has been applied altogether more 
generally, in cases which can be rationalised only on grounds of public policy, for 
example to justify setting aside a public act such as a judgment, which is in no 
sense consensual, a jurisdiction which has existed since at least 1775: Duchess of 
Kingston’s Case (1776) 2 Smith's LC, 13th ed, 644, 646, 651. Or to abrogate a 
right derived from a legal status, such as marriage: R v Secretary of State for the 
Home Department, Ex p Puttick [1981] QB 767. Or to disapply a statutory time bar 
which on the face of the statute applies: Welwyn Hatfield Borough Council v 
Secretary of State for Communities and Local Government [2011] 2 AC 304. 
These decisions (and there are others) illustrate a broader principle governing 
cases in which the benefit of some apparently absolute legal principle has been 
obtained by dishonesty. The authorities show that there are limited circumstances 
in which the law treats the use of a company as a means of evading the law as 
dishonest for this purpose. 
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19. The question is heavily burdened by authority, much of it characterised by 
incautious dicta and inadequate reasoning. I propose, first, to examine those cases 
which seek to rationalise the case law in terms of general principle, and then to 
look at a number of cases in which the court has been thought, rightly or wrongly, 
to have pierced the corporate veil in order to identify the critical features of these 
cases which enabled them to do so. 

20. Almost all the modern analyses of the general principle have taken as their 
starting point the brief and obiter but influential statement of Lord Keith of Kinkel 
in Woolfson v Strathclyde Regional Council 1978 SC(HL) 90. This was an appeal 
from Scotland in which the House of Lords declined to allow the principal 
shareholder of a company to recover compensation for the compulsory purchase of 
a property which the company occupied. The case was decided on its facts, but at p 
96, Lord Keith, delivering the leading speech, observed that “it is appropriate to 
pierce the corporate veil only where special circumstances exist indicating that it is 
a mere facade concealing the true facts.” 

21. The first systematic analysis of the large and disparate body of English case 
law was undertaken by a strong Court of Appeal in Adams v Cape Industries plc 
[1990] Ch 433 (Slade, Mustill and Ralph Gibson LJJ). The question at issue in that 
case was whether the United Kingdom parent of an international mining group 
which was, at least arguably, managed as a “single economic unit” was present in 
the United States for the purpose of making a default judgment of a United States 
court enforceable against it in England. Among other arguments, it was suggested 
that it was present in the United States by virtue of the fact that a wholly owned 
subsidiary was incorporated and carried on business there. Slade LJ, delivering the 
judgment of the court, rejected this contention: pp 532-544. The court, adopting 
Lord Keith’s dictum in Woolfson v Strathclyde, held that the corporate veil could 
be disregarded only in cases where it was being used for a deliberately dishonest 
purpose: pp 539, 540. Apart from that, and from cases turning on the wording of 
particular statutes, it held at p 536 that 

“the court is not free to disregard the principle of Salomon v A 
Salomon & Co Ltd [1897] AC 22 merely because it considers that 
justice so requires. Our law, for better or worse, recognises the 
creation of subsidiary companies, which though in one sense the 
creatures of their parent companies, will nevertheless under the 
general law fall to be treated as separate legal entities with all the 
rights and liabilities which would normally attach to separate legal 
entities.” 

22. In Trustor AB v Smallbone (No 2) [2001] 1 WLR 1177, Sir Andrew Morritt 
V-C reviewed many of the same authorities. Mr Smallbone, the former managing 
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director of Trustor, had improperly procured large amounts of its money to be paid 
out of its account to a company called Introcom Ltd, incorporated in Gibraltar. 
Introcom was owned and controlled by a Liechtenstein trust of which Mr 
Smallbone was a beneficiary. Its directors acted on his instructions. At an earlier 
stage of the litigation, Trustor had obtained summary judgment on some of its 
claims against Introcom, on the footing that the payments were unauthorised and a 
breach of Mr Smallbone’s duty as managing director, that the company was 
“simply a vehicle Mr Smallbone used for receiving money from Trustor”, and that 
his knowledge could be imputed to the company. The Vice-Chancellor was dealing 
with a subsequent application by Trustor for summary judgment against Mr 
Smallbone himself. It was accepted that there was an arguable defence to the 
claims against him for damages or compensation for breach of his duties as a 
director of Trustor. Accordingly the sole basis of the application was that he was 
liable to account as a constructive trustee on the footing of knowing receipt. This 
depended on the proposition that he was to be identified with Introcom and so 
treated as having received the money himself. It was submitted that the authorities 
justified piercing the corporate veil in three, possibly overlapping, cases: (i) where 
the company was a “facade or sham”; (ii) where the company was involved in 
some form of impropriety; and (iii) where it was necessary to do so in the interests 
of justice. In each of these cases, the right of the court to pierce the corporate veil 
was said to be subject to there being no third party interests engaged, such as 
unconnected minority shareholders or creditors. The Vice-Chancellor concluded 
that the authorities supported the submission in case (i), and also in case (ii) 
provided that the impropriety was a relevant one, i.e. “linked to the use of the 
company structure to avoid or conceal liability for that impropriety”. He followed 
Adams v Cape Industries in rejecting the submission as applied to case (iii). In 
summary, the court was “entitled to ‘pierce the corporate veil’ and recognise the 
receipt of the company as that of the individual(s) in control of it if the company 
was used as a device or facade to conceal the true facts, thereby avoiding or 
concealing any liability of those individual(s)”: see para 23. 

23. For years after it was decided, Cape Industries was regarded as having 
settled the general law on the subject. But for much of this period, the Family 
Division pursued an independent line, essentially for reasons of policy arising from 
its concern to make effective its statutory jurisdiction to distribute the property of 
the marriage upon a divorce. In Nicholas v Nicholas [1984] FLR 285, the Court of 
Appeal (Cumming-Bruce and Dillon LJJ) overturned the decision of the judge to 
order the husband to procure the transfer to the wife of a property belonging to a 
company in which he held a 71% shareholding, the other 29% being held by his 
business associates. However, both members of the court suggested, obiter, that 
the result might have been different had it not been for the position of the minority 
shareholders. Cumming-Bruce LJ (at p 287) thought that, in that situation, “the 
court does and will pierce the corporate veil and make an order which has the same 
effect as an order that would be made if the property was vested in the majority 
shareholder.” Dillon LJ said (at p 292) that “if the company was a one-man 
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company and the alter ego of the husband, I would have no difficulty in holding 
that there was power to order a transfer of the property.” These dicta were 
subsequently applied by judges of the Family Division dealing with claims for 
ancillary financial relief, who regularly made orders awarding to parties to the 
marriage assets vested in companies of which one of them was the sole 
shareholder. Connell J made such an order in Green v Green [1993] 1 FLR 326. In 
Mubarak v Mubarak [2001] 1 FLR 673, 682C, Bodey J held that for the purpose of 
claims to ancillary financial relief the Family Division would lift the corporate veil 
not only where the company was a sham but “when it is just and necessary”, the 
very proposition that the Court of Appeal had rejected as a statement of the general 
law in Adams v Cape Industries. And in Kremen v Agrest (No 2) [2011] 2 FLR 
490, para 46, Mostyn J held that there was a “strong practical reason why the cloak 
should be penetrable even absent a finding of wrongdoing.” 

24. There were of course dissenting voices, even in decisions on ancillary 
relief. Much the most significant of them for present purposes was that of Munby 
J. In A v A [2007] 2 FLR 467, paras 18-19, he drew attention to the robust 
approach which had always been adopted by judges of the Family Division in 
seeing through sham arrangements designed to hide the ownership of assets of the 
marriage by vesting them in relatives or companies which were in reality holding 
them as their nominees. But he warned against departing from fundamental legal 
principle. At para 21, he observed: 

“In this sense, and to this limited extent, the typical case in the 
Family Division may differ from the typical case in (say) the 
Chancery Division. But what it is important to appreciate (and too 
often, I fear, is not appreciated at least in this division) is that the 
relevant legal principles which have to be applied are precisely the 
same in this division as in the other two divisions. There is not one 
law of ‘sham’ in the Chancery Division and another law of ‘sham’ in 
the Family Division. There is only one law of ‘sham’, to be applied 
equally in all three Divisions of the High Court, just as there is but 
one set of principles, again equally applicable in all three divisions, 
determining whether or not it is appropriate to ‘pierce the corporate 
veil’”. 

25. In Ben Hashem v Al Shayif [2009] 1 FLR 115, another decision of Munby J, 
the difference between the approach taken in the Family Division and in other 
divisions of the High Court arose in a particularly acute form, because he was 
hearing the claim for ancillary relief in conjunction with proceedings in the 
Chancery Division. In the Family Division, the wife was seeking an order 
transferring to her a property which she was occupying but which was owned by a 
company controlled by the husband, while in the Chancery proceedings the 
company was seeking a possession order in respect of the same property. After 
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reminding himself of what he had said in A v A and conducting a careful review of 
both family and non-family cases, Munby J formulated six principles at paras 159
164 which he considered could be derived from them: (i) ownership and control of 
a company were not enough to justify piercing the corporate veil; (ii) the court 
cannot pierce the corporate veil, even in the absence of third party interests in the 
company, merely because it is thought to be necessary in the interests of justice; 
(iii) the corporate veil can be pierced only if there is some impropriety; (iv) the 
impropriety in question must, as Sir Andrew Morritt had said in Trustor, be 
“linked to the use of the company structure to avoid or conceal liability”; (v) to 
justify piercing the corporate veil, there must be “both control of the company by 
the wrongdoer(s) and impropriety, that is (mis)use of the company by them as a 
device or facade to conceal their wrongdoing”; and (vi) the company may be a 
“facade” even though it was not originally incorporated with any deceptive intent, 
provided that it is being used for the purpose of deception at the time of the 
relevant transactions. The court would, however, pierce the corporate veil only so 
far as it was necessary in order to provide a remedy for the particular wrong which 
those controlling the company had done. 

26. In VTB Capital plc v Nutritek International Corpn [2012] 2 Lloyd’s Rep 
313, VTB Capital sought permission to serve proceedings out of the jurisdiction on 
the footing that the borrower under a facility agreement was to be identified with 
the persons who controlled it, so as to make the latter in law parties to the same 
agreement. The attempt failed in the Court of Appeal because the court was not 
satisfied that that would be the consequence of piercing the corporate veil even if it 
were legitimate to do so: see paras 90-91. The decision is not, therefore, direct 
authority on the question whether the court was entitled to pierce the corporate 
veil. But the court considered all the principal authorities on that question and 
arrived at substantially the same conclusions as Sir Andrew Morritt V-C and 
Munby J. Munby J’s statement of principle was adopted by the Court of Appeal 
subject to two qualifications. First, they said that it was not necessary in order to 
pierce the corporate veil that there should be no other remedy available against the 
wrongdoer, and so far as Munby J suggested that it was, he had set the bar too 
high. Secondly, they said that it was not enough to show that there had been 
wrongdoing. “The relevant wrongdoing must be in the nature of an independent 
wrong that involves the fraudulent or dishonest misuse of the corporate personality 
of the company for the purpose of concealing the true facts”: see paras 79-80. On 
this point, the case took the same course in the Supreme Court [2013] UKSC 5; 
[2013] 2 WLR 398, which dismissed VTB Capital’s appeal. So far as piercing the 
corporate veil is concerned, the court’s reasons were given by Lord Neuberger. He 
noted the broad consensus among judges and text-book writers that there were 
circumstances in which separate legal personality of a company might be 
disregarded and the company identified with those who owned and controlled it. 
However, he declined to decide whether the consensus was right on an appeal from 
an interlocutory decision, given that, like the Court of Appeal, he considered that 
even if the veil were pierced the result would not be to make a company’s 
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controllers party to its contracts with third parties. But he adopted, as it seems to 
me, both the general reasoning of the Court of Appeal and the view of Munby J 
that any doctrine permitting the court to pierce the corporate veil must be limited 
to cases where there was a relevant impropriety: see paras 128, 145. 

27. In my view, the principle that the court may be justified in piercing the 
corporate veil if a company’s separate legal personality is being abused for the 
purpose of some relevant wrongdoing is well established in the authorities. It is 
true that most of the statements of principle in the authorities are obiter, because 
the corporate veil was not pierced. It is also true that most cases in which the 
corporate veil was pierced could have been decided on other grounds. But the 
consensus that there are circumstances in which the court may pierce the corporate 
veil is impressive. I would not for my part be willing to explain that consensus out 
of existence. This is because I think that the recognition of a limited power to 
pierce the corporate veil in carefully defined circumstances is necessary if the law 
is not to be disarmed in the face of abuse. I also think that provided the limits are 
recognised and respected, it is consistent with the general approach of English law 
to the problems raised by the use of legal concepts to defeat mandatory rules of 
law. 

28. The difficulty is to identify what is a relevant wrongdoing. References to a 
“facade” or “sham” beg too many questions to provide a satisfactory answer. It 
seems to me that two distinct principles lie behind these protean terms, and that 
much confusion has been caused by failing to distinguish between them. They can 
conveniently be called the concealment principle and the evasion principle. The 
concealment principle is legally banal and does not involve piercing the corporate 
veil at all. It is that the interposition of a company or perhaps several companies so 
as to conceal the identity of the real actors will not deter the courts from 
identifying them, assuming that their identity is legally relevant. In these cases the 
court is not disregarding the “facade”, but only looking behind it to discover the 
facts which the corporate structure is concealing. The evasion principle is 
different. It is that the court may disregard the corporate veil if there is a legal right 
against the person in control of it which exists independently of the company’s 
involvement, and a company is interposed so that the separate legal personality of 
the company will defeat the right or frustrate its enforcement. Many cases will fall 
into both categories, but in some circumstances the difference between them may 
be critical. This may be illustrated by reference to those cases in which the court 
has been thought, rightly or wrongly, to have pierced the corporate veil. 

29. The first and most famous of them is Gilford Motor Co Ltd v Horne [1933] 
Ch 935. Mr EB Horne had been the managing director of the Gilford Motor Co. 
His contract of employment precluded him being engaged in any competing 
business in a specified geographical area for five years after the end of his 
employment “either solely or jointly with or as agent for any other person, firm or 
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company.” He left Gilford and carried on a competing business in the specified 
area, initially in his own name. He then formed a company, JM Horne & Co Ltd, 
named after his wife, in which she and a business associate were shareholders. The 
trial judge, Farwell J, found that the company had been set up in this way to enable 
the business to be carried on under his own control but without incurring liability 
for breach of the covenant. However the reality, in his view, was that the company 
was being used as “the channel through which the defendant Horne was carrying 
on his business.” In fact, he dismissed the claim on the ground that the restrictive 
covenant was void. But the Court of Appeal allowed the appeal on that point and 
granted an injunction against both Mr Horne and the company. As against Mr 
Horne, the injunction was granted on the concealment principle. Lord Hanworth 
MR said, at pp 961-962, that the company was a “mere cloak or sham” because the 
business was really being carried on by Mr Horne. Because the restrictive 
covenant prevented Mr Horne from competing with his former employers whether 
as principal or as agent for another, it did not matter whether the business belonged 
to him or to JM Horne & Co Ltd provided that he was carrying it on. The only 
relevance of the interposition of the company was to maintain the pretence that it 
was being carried on by others. Lord Hanworth did not explain why the injunction 
should issue against the company, but I think it is clear from the judgments of 
Lawrence and Romer LJJ, at pp 965 and 969, that they were applying the evasion 
principle. Lawrence LJ, who gave the fullest consideration to the point, based his 
view entirely on Mr Horne’s evasive motive for forming the company. This 
showed that it was “a mere channel used by the defendant Horne for the purpose of 
enabling him, for his own benefit, to obtain the advantage of the customers of the 
plaintiff company, and that therefore the defendant company ought to be restrained 
as well as the defendant Horne.” In other words, the company was restrained in 
order to ensure that Horne was deprived of the benefit which he might otherwise 
have derived from the separate legal personality of the company. I agree with the 
view expressed by the Court of Appeal in VTB Capital, at para 63, that this is 
properly to be regarded as a decision to pierce the corporate veil. It is fair to say 
that the point may have been conceded by counsel, although in rather guarded 
terms (“if the evidence admitted of the conclusion that what was being done was a 
mere cloak or sham”). It is also true that the court in Gilford Motor Co might have 
justified the injunction against the company on the ground that Mr Horne’s 
knowledge was to be imputed to the company so as to make the latter’s conduct 
unconscionable or tortious, thereby justifying the grant of an equitable remedy 
against it. But the case is authority for what it decided, not for what it might have 
decided, and in my view the principle which the Court of Appeal applied was 
correct. It does not follow that JM Horne & Co Ltd was to be identified with Mr 
Horne for any other purpose. Mr Horne’s personal creditors would not, for 
example, have been entitled simply by virtue of the facts found by Farwell J, to 
enforce their claims against the assets of the company. 

30. Jones v Lipman [1962] 1 WLR 832 was a case of very much the same kind. 
The facts were that Mr Lipman sold a property to the plaintiffs for £5,250 and 
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then, thinking better of the deal, sold it to a company called Alamed Ltd for 
£3,000, in order to make it impossible for the plaintiffs to get specific 
performance. The judge, Russell J, found that company was wholly owned and 
controlled by Mr Lipman, who had bought it off the shelf and had procured the 
property to be conveyed to it “solely for the purpose of defeating the plaintiffs’ 
rights to specific performance.” About half of the purchase price payable by 
Alamed was funded by borrowing from a bank, and the rest was left outstanding. 
The judge decreed specific performance against both Mr Lipman and Alamed Ltd. 
As against Mr Lipman this was done on the concealment principle. Because Mr 
Lipman owned and controlled Alamed Ltd, he was in a position specifically to 
perform his obligation to the plaintiffs by exercising his powers over the company. 
This did not involve piercing the corporate veil, but only identifying Mr Lipman as 
the man in control of the company. The company, said Russell J portentously at p 
836, was “a device and a sham, a mask which [Mr Lipman] holds before his face 
in an attempt to avoid recognition by the eye of equity.” On the other hand, as 
against Alamed Ltd itself, the decision was justified on the evasion principle, by 
reference to the Court of Appeal’s decision in Gilford Motor Co. The judge must 
have thought that in the circumstances the company should be treated as having 
the same obligation to convey the property to the plaintiff as Mr Lipman had, even 
though it was not party to the contract of sale. It should be noted that he decreed 
specific performance against the company notwithstanding that as a result of the 
transaction, the company’s main creditor, namely the bank, was prejudiced by its 
loss of what appears from the report to have been its sole asset apart from a 
possible personal claim against Mr Lipman which he may or may not have been in 
a position to meet. This may be thought hard on the bank, but it is no harder than a 
finding that the company was not the beneficial owner at all. The bank could have 
protected itself by taking a charge or registering the contract of sale. 

31. In Gencor ACP Ltd v Dalby [2000] 2 BCLC 734, the plaintiff made a large 
number of claims against a former director, Mr Dalby, for misappropriating its 
funds. For present purposes the claim which matters is a claim for an account of a 
secret profit which Mr Dalby procured to be paid by a third party, Balfour Beatty, 
to a BVI company under his control called Burnstead. Rimer J held, at para 26, 
that Mr Dalby was accountable for the money received by Burnstead, on the 
ground that the latter was “in substance little other than Mr Dalby’s offshore bank 
account held in a nominee name”, and “simply... the alter ego through which Mr 
Dalby enjoyed the profit which he earned in breach of his fiduciary duty to ACP.” 
Rimer J ordered an account against both Mr Dalby and Burnstead. He considered 
that he was piercing the corporate veil. But I do not think that he was. His findings 
about Mr Dalby’s relationship with the company and his analysis of the legal 
consequences show that both Mr Dalby and Burnstead were independently liable 
to account to ACP, even on the footing that they were distinct legal persons. If, as 
the judge held, Burnstead was Mr Dalby’s nominee for the purpose of receiving 
and holding the secret profit, it followed that Burnstead had no right to the money 
as against Mr Dalby, who had in law received it through Burnstead and could 
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properly be required to account for it to ACP. Burnstead itself was liable to 
account to ACP because, as the judge went on to point out, Mr Dalby’s knowledge 
of the prior equitable interest of ACP was to be imputed to it. As Rimer J  
observed, “the introduction into the story of such a creature company is... 
insufficient to prevent equity’s eye from identifying it with Mr Dalby.” This is in 
reality the concealment principle. The correct analysis of the situation was that the 
court refused to be deterred by the legal personality of the company from finding 
the true facts about its legal relationship with Mr Dalby. It held that the nature of 
their dealings gave rise to ordinary equitable claims against both. The result would 
have been exactly the same if Burnstead, instead of being a company, had been a 
natural person, say Mr Dalby’s uncle, about whose separate existence there could 
be no doubt. 

32. The same confusion of concepts is, with respect, apparent in Sir Andrew 
Morritt V-C’s analysis in Trustor AB v Smallbone (No 2) [2001] 1 WLR 1177, 
which I have already considered. The Vice-Chancellor’s statement of principle at 
para 23 that the court was entitled to pierce the corporate veil if the company was 
used as a “device or facade to conceal the true facts thereby avoiding or concealing 
any liability of those individual(s)” elides the quite different concepts of 
concealment and avoidance. As I read his reasons for giving judgment against Mr 
Smallbone, at paras 24-25, he did so on the concealment principle. It had been 
found at the earlier stage of the litigation that Introcom was “simply a vehicle Mr 
Smallbone used for receiving money from Trustor”, and that the company was a 
“device or facade” for concealing that fact. On that footing, the company received 
the money on Mr Smallbone’s behalf. This conclusion did not involve piercing the 
corporate veil, and did not depend on any finding of impropriety. It was simply an 
application of the principle summarised by the Vice-Chancellor at para 19 of his 
judgment, that receipt by a company will count as receipt by the shareholder if the 
company received it as his agent or nominee, but not if it received it in its own 
right. To decide that question, it was necessary to establish the facts which 
demonstrated the true legal relationship between Mr Smallbone and Introcom. Mr 
Smallbone’s ownership and control of Introcom was only one of those facts, not in 
itself conclusive. Other factors included the circumstances and the source of the 
receipt, and the nature of the company’s other transactions if any. 

33. In Trustor, as in Gencor, the analysis would have been the same if Introcom 
had been a natural person instead of a company. The evasion principle was not 
engaged, and indeed could not have been engaged on the facts of either case. This 
is because neither Mr Dalby nor Mr Smallbone had used the company’s separate 
legal personality to evade a liability that they would otherwise have had. They 
were liable to account only if the true facts were that the company had received the 
money as their agent or nominee. That was proved in both cases. If it had not been, 
there would have been no receipt, knowing or otherwise, and therefore no claim to 
be evaded. The situation was not the same as it had been in Gilford Motor Co v 

 Page 17 

Case 2:19-ap-01383-SK    Doc 239-2    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Affidavit (Declaration of Ferrer)    Page 85 of 179



 
 

 

 

 

 

 

 

 

 

 
 

 

Horne and Jones v Lipman, for in these cases the real actors, Mr Horne and Mr 
Lipman, had a liability which arose independently of the involvement of the 
company. 

34. These considerations reflect the broader principle that the corporate veil 
may be pierced only to prevent the abuse of corporate legal personality. It may be 
an abuse of the separate legal personality of a company to use it to evade the law 
or to frustrate its enforcement. It is not an abuse to cause a legal liability to be 
incurred by the company in the first place. It is not an abuse to rely upon the fact 
(if it is a fact) that a liability is not the controller’s because it is the company’s.  On 
the contrary, that is what incorporation is all about. Thus in a case like VTB 
Capital, where the argument was that the corporate veil should be pierced so as to 
make the controllers of a company jointly and severally liable on the company’s 
contract, the fundamental objection to the argument was that the principle was 
being invoked so as to create a new liability that would not otherwise exist. The 
objection to that argument is obvious in the case of a consensual liability under a 
contract, where the ostensible contracting parties never intended that any one else 
should be party to it. But the objection would have been just as strong if the 
liability in question had not been consensual. 

35. I conclude that there is a limited principle of English law which applies 
when a person is under an existing legal obligation or liability or subject to an 
existing legal restriction which he deliberately evades or whose enforcement he 
deliberately frustrates by interposing a company under his control. The court may 
then pierce the corporate veil for the purpose, and only for the purpose, of 
depriving the company or its controller of the advantage that they would otherwise 
have obtained by the company’s separate legal personality. The principle is 
properly described as a limited one, because in almost every case where the test is 
satisfied, the facts will in practice disclose a legal relationship between the 
company and its controller which will make it unnecessary to pierce the corporate 
veil. Like Munby J in Ben Hashem, I consider that if it is not necessary to pierce 
the corporate veil, it is not appropriate to do so, because on that footing there is no 
public policy imperative which justifies that course. I therefore disagree with the 
Court of Appeal in VTB Capital who suggested otherwise at para 79. For all of 
these reasons, the principle has been recognised far more often than it has been 
applied. But the recognition of a small residual category of cases where the abuse 
of the corporate veil to evade or frustrate the law can be addressed only by 
disregarding the legal personality of the company is, I believe, consistent with 
authority and with long-standing principles of legal policy. 

36. In the present case, Moylan J held that he could not pierce the corporate veil 
under the general law without some relevant impropriety, and declined to find that 
there was any. In my view he was right about this. The husband has acted 
improperly in many ways. In the first place, he has misapplied the assets of his 
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companies for his own benefit, but in doing that he was neither concealing nor 
evading any legal obligation owed to his wife. Nor, more generally, was he 
concealing or evading the law relating to the distribution of assets of a marriage 
upon its dissolution. It cannot follow that the court should disregard the legal 
personality of the companies with the same insouciance as he did. Secondly, the 
husband has made use of the opacity of the Petrodel Group’s corporate structure to 
deny being its owner. But that, as the judge pointed out at para 219 “is simply [the] 
husband giving false evidence.” It may engage what I have called the concealment 
principle, but that simply means that the court must ascertain the truth that he has 
concealed, as it has done. The problem in the present case is that the legal interest 
in the properties is vested in the companies and not in the husband. They were 
vested in the companies long before the marriage broke up. Whatever the 
husband’s reasons for organising things in that way, there is no evidence that he 
was seeking to avoid any obligation which is relevant in these proceedings. The 
judge found that his purpose was “wealth protection and the avoidance of tax”. It 
follows that the piercing of the corporate veil cannot be justified in this case by 
reference to any general principle of law. 

Section 24(1)(a) of the Matrimonial Causes Act 1973 

37. If there is no justification as a matter of general legal principle for piercing 
the corporate veil, I find it impossible to say that a special and wider principle 
applies in matrimonial proceedings by virtue of section 24(1)(a) of the 
Matrimonial Causes Act 1973. The language of this provision is clear. It empowers 
the court to order one party to the marriage to transfer to the other “property to 
which the first-mentioned party is entitled, either in possession or reversion”. An 
“entitlement” is a legal right in respect of the property in question. The words “in 
possession or reversion” show that the right in question is a proprietary right, legal 
or equitable. This section is invoking concepts with an established legal meaning 
and recognised legal incidents under the general law. Courts exercising family 
jurisdiction do not occupy a desert island in which general legal concepts are 
suspended or mean something different. If a right of property exists, it exists in 
every division of the High Court and in every jurisdiction of the county courts. If it 
does not exist, it does not exist anywhere. It is right to add that even where courts 
exercising family jurisdiction have claimed a wider jurisdiction to pierce the 
corporate veil than would be recognised under the general law, they have not 
usually suggested that this can be founded on section 24 of the Matrimonial 
Causes Act. On the contrary, in Nicholas v Nicholas [1984] FLR 285, 288, 
Cumming-Bruce LJ said that it could not. 

38. This analysis is not affected by section 25(2)(a) of the Matrimonial Causes 
Act 1973. Section 25(2)(a) requires the court when exercising the powers under 
section 24, to have regard to “the income, earning capacity, property and other 
financial resources which each of the parties to the marriage has or is likely to 
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have in the foreseeable future”. The breadth and inclusiveness of this definition of 
the relevant resources of the parties to the marriage means that the relevant 
spouse’s ownership and control of a company and practical ability to extract 
money or money’s worth from it are unquestionably relevant to the court’s 
assessment of what his resources really are. That may affect the amount of any 
lump sum or periodical payment orders, or the decision what transfers to order of 
other property which unquestionably belongs to the relevant spouse. But it does 
not follow from the fact that one spouse’s worth may be boosted by his access to 
the company’s assets that those assets are specifically transferrable to the other 
under section 24(1)(a). 

39. Moylan J considered that it was enough to justify his order to transfer the 
properties that the husband should have the practical ability to procure their 
transfer, whether or not he was their beneficial owner. He found that this was 
established in the present case because of the power which the husband had over 
the companies by virtue of owning and controlling them. The judge did not make 
any finding about whether the properties of the corporate respondents were held in 
trust for the husband, except in the case of the matrimonial home in Warwick 
Avenue, which he found to be beneficially his. What he held was that the assets of 
the companies were “effectively” the husband’s property, because he treated them 
as such. He was “able to procure their disposal as he may direct, based again on his 
being the controller of the companies and the only beneficial owner.”  The judge 
accepted that as a matter of company law, the husband as shareholder had no more 
than a right of participation in accordance with the company’s constitution, and 
that that did not confer any right to any particular property of the company. “But, 
what if the shareholder is, in fact, able to procure the transfer to them of a 
particular item of company property, such as a matrimonial home,” the judge 
asked, “as a result of their control and ownership of the company and the absence 
of any third party interests.” The judge’s answer to that question was that the 
“purpose and intention” of the Matrimonial Causes Act 1973 was that the 
companies’ assets should be treated as part of the marital wealth. “Effectively”, he 
said, “the husband, in respect of the companies and their assets, is in the same 
position he would be in if he was the beneficiary of a bare trust or the companies 
were his nominees.” 

40. I do not accept this, any more than the Court of Appeal did.  The judge was 
entitled to take account of the husband’s ownership and control of the companies 
and his unrestricted access to the companies’ assets in assessing what his resources 
were for the purpose of section 25(2)(a). But he was not entitled to order the 
companies’ assets to be transferred to the wife in satisfaction of the lump sum 
order simply by virtue of section 24(1)(a). I do not doubt that the construction of 
section 24(1)(a) of the Act is informed by its purpose and its social context, as well 
as by its language. Nor do I doubt that the object is to achieve a proper division of 
the assets of the marriage. But it does not follow that the courts will stop at nothing 
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in their pursuit of that end, and there are a number of principled reasons for 
declining to give the section the effect that the judge gave it. In the first place, it is 
axiomatic that general words in a statute are not to be read in a way which “would 
overthrow fundamental principles, infringe rights, or depart from the general 
system of law, without expressing its intention with irresistible clearness”. The 
words are those of Lord Atkin in Nokes v Doncaster Amalgamated Collieries Ltd 
[1940] AC 1014, 1031-1032, but the principle is very familiar and has been 
restated by the courts in many contexts and at every level. There is nothing in the 
Matrimonial Causes Act and nothing in its purpose or broader social context to 
indicate that the legislature intended to authorise the transfer by one party to the 
marriage to the other of property which was not his to transfer. Secondly, a transfer 
of this kind will ordinarily be unnecessary for the purpose of achieving a fair 
distribution of the assets of the marriage. Where assets belong to a company 
owned by one party to the marriage, the proper claims of the other can ordinarily 
be satisfied by directing the transfer of the shares. It is true that this will not always 
be possible, particularly in cases like this one where the shareholder and the 
company are both resident abroad in places which may not give direct effect to the 
orders of the English court. In an age of internationally mobile spouses and assets 
this is a more significant problem than it once was, but such cases remain the 
exception rather than the rule. Section 24 cannot be construed as if it were directed 
to that problem. Third, so far as a party to matrimonial proceedings deliberately 
attempts to frustrate the exercise of the court’s ancillary powers by disposing of 
assets, section 37 provides for the setting aside of those dispositions in certain 
circumstances. Section 37 is a limited provision which is very far from being a 
complete answer to the problem, but it is as far as the legislature has been prepared 
to go. 

41. The recognition of a jurisdiction such as the judge sought to exercise in this 
case would cut across the statutory schemes of company and insolvency law. 
These include elaborate provisions regulating the repayment of capital to 
shareholders and other forms of reduction of capital, and for the recovery in an 
insolvency of improper dispositions of the company’s assets. These schemes are 
essential for the protection of those dealing with a company, particularly where it 
is a trading company like PRL and Vermont. The effect of the judge’s order in this 
case was to make the wife a secured creditor. It is no answer to say, as 
occasionally has been said in cases about ancillary financial relief, that the court 
will allow for known creditors. The truth is that in the case of a trading company 
incurring and discharging large liabilities in the ordinary course of business, a 
court of family jurisdiction is not in a position to conduct the kind of notional 
liquidation attended by detailed internal investigation and wide publicity which 
would be necessary to establish what its liabilities are. In the present case, the 
difficulty is aggravated by the fact that the last financial statements, which are not 
obviously unreliable, are more than five years old. To some extent that is the fault 
of the husband and his companies, but that is unlikely to be much comfort to 
unsatisfied creditors with no knowledge of the state of the shareholder’s marriage 
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or the proceedings in the Family Division. It is clear from the judge’s findings of 
fact that this particular husband made free with the company’s assets as if they 
were his own. That was within his power, in the sense that there was no one to stop 
him. But, as the judge observed, he never stopped to think whether he had any 
right to act in this way, and in law, he had none. The sole shareholder or the whole 
body of shareholders may approve a foolish or negligent decision in the ordinary 
course of business, at least where the company is solvent: Multinational Gas & 
Petrochemical Co v Multinational Gas & Petrochemical Services Ltd [1983] Ch 
258. But not even they can validly consent to their own appropriation of the 
company’s assets for purposes which are not the company’s: Belmont Finance 
Corpn Ltd v Williams Furniture Ltd [1979] Ch 250, 261 (Buckley LJ), Attorney
General’s Reference (No 2 of 1982) [1984] QB 624, Director of Public 
Prosecutions v Gomez [1993] AC 442, 496-497 (Lord Browne-Wilkinson). Mr 
Prest is of course not the first person to ignore the separate personality of his 
company and pillage its assets, and he will certainly not be the last. But for the 
court to deploy its authority to authorise the appropriation of the company’s assets 
to satisfy a personal liability of its shareholder to his wife, in circumstances where 
the company has not only not consented to that course but vigorously opposed it, 
would, as it seems to me, be an even more remarkable break with principle. 

42. It may be said, as the judge in effect did say, that the way in which the 
affairs of this company were conducted meant that the corporate veil had no 
reality. The problem about this is that if, as the judge thought, the property of a 
company is property to which its sole shareholder is “entitled, either in possession 
or reversion”, then that will be so even in a case where the sole shareholder 
scrupulously respects the separate personality of the company and the 
requirements of the Companies Acts, and even in a case where none of the 
exceptional circumstances that may justify piercing the corporate veil applies. This 
is a proposition which can be justified only by asserting that the corporate veil 
does not matter where the husband is in sole control of the company. But that is 
plainly not the law. 

Beneficial ownership of the properties 

43. It follows from the above analysis that the only basis on which the 
companies can be ordered to convey the seven disputed properties to the wife is 
that they belong beneficially to the husband, by virtue of the particular 
circumstances in which the properties came to be vested in them. Only then will 
they constitute property to which the husband is “entitled, either in possession or 
reversion.” This is the issue which the judge felt that he did not need to decide. 
But on the footing that he was wrong about the ambit of section 24(1)(a), it does 
need to be decided now. The issue requires an examination of evidence which is 
incomplete and in critical respects obscure. A good deal therefore depends upon 
what presumptions may properly be made against the husband given that the 
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defective character of the material is almost entirely due to his persistent 
obstruction and mendacity. 

44. In British Railways Board v Herrington [1972] AC 877, 930-931, Lord 
Diplock, dealing with the liability of a railway undertaking for injury suffered by 
trespassers on the line, said: 

“The appellants, who are a public corporation, elected to call no 
witnesses, thus depriving the court of any positive evidence as to 
whether the condition of the fence and the adjacent terrain had been 
noticed by any particular servant of theirs or as to what he or any 
other of their servants either thought or did about it. This is a 
legitimate tactical move under our adversarial system of litigation. 
But a defendant who adopts it cannot complain if the court draws 
from the facts which have been disclosed all reasonable inferences as 
to what are the facts which the defendant has chosen to withhold. A 
court may take judicial notice that railway lines are regularly 
patrolled by linesmen and Bangers. In the absence of evidence to the 
contrary, it is entitled to infer that one or more of them in the course 
of several weeks noticed what was plain for all to see. Anyone of 
common sense would realise the danger that the state of the fence so 
close to the live rail created for little children coming to the meadow 
to play. As the appellants elected to call none of the persons who 
patrolled the line there is nothing to rebut the inference that they did 
not lack the common sense to realise the danger. A court is 
accordingly entitled to infer from the inaction of the appellants that 
one or more of their employees decided to allow the risk to continue 
of some child crossing the boundary and being injured or killed by 
the live rail rather than to incur the trivial trouble and expense of 
repairing the gap in the fence.” 

The courts have tended to recoil from some of the fiercer parts of this statement, 
which appear to convert open-ended speculation into findings of fact. There must 
be a reasonable basis for some hypothesis in the evidence or the inherent 
probabilities, before a court can draw useful inferences from a party’s failure to 
rebut it. For my part I would adopt, with a modification which I shall come to, the 
more balanced view expressed by Lord Lowry with the support of the rest of the 
committee in R v Inland Revenue Commissioners, Ex p TC Coombs & Co 
[1991] 2 AC 283, 300: 

“In our legal system generally, the silence of one party in face of the 
other party’s evidence may convert that evidence into proof in 
relation to matters which are, or are likely to be, within the 
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knowledge of the silent party and about which that party could be 
expected to give evidence. Thus, depending on the circumstances, a 
prima facie case may become a strong or even an overwhelming 
case. But, if the silent party's failure to give evidence (or to give the 
necessary evidence) can be credibly explained, even if not entirely 
justified, the effect of his silence in favour of the other party may be 
either reduced or nullified.” 

Cf. Wisniewski v Central Manchester Health Authority [1998] PIQR 324, 340. 

45. The modification to which I have referred concerns the drawing of adverse 
inferences in claims for ancillary financial relief in matrimonial proceedings, 
which have some important distinctive features. There is a public interest in the 
proper maintenance of the wife by her former husband, especially (but not only) 
where the interests of the children are engaged. Partly for that reason, the 
proceedings although in form adversarial have a substantial inquisitorial element. 
The family finances will commonly have been the responsibility of the husband, so 
that although technically a claimant, the wife is in reality dependent on the 
disclosure and evidence of the husband to ascertain the extent of her proper claim. 
The concept of the burden of proof, which has always been one of the main factors 
inhibiting the drawing of adverse inferences from the absence of evidence or 
disclosure, cannot be applied in the same way to proceedings of this kind as it is in 
ordinary civil litigation. These considerations are not a licence to engage in pure 
speculation. But judges exercising family jurisdiction are entitled to draw on their 
experience and to take notice of the inherent probabilities when deciding what an 
uncommunicative husband is likely to be concealing. I refer to the husband 
because the husband is usually the economically dominant party, but of course the 
same applies to the economically dominant spouse whoever it is. 

46. The facts, so far as the judge was able to make findings about them, are that 
the London properties were acquired as follows: 

December 1995 	 Flat 4, 27 Abbey Road was transferred to PRL 
by the husband for £1. It had been bought by 
him in 1991, before the marriage and before the 
incorporation of PRL. There are two charges on 
the property, in favour of Ahli United Bank and 
BNP Paribas, apparently to secure loans made 
to PRL. Neither the husband nor PRL has 
complied with orders to disclose the loan 
agreement and related documents. 
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1998 

Flat 5, 27 Abbey Road was transferred to PRL 
on the same day, also for £1, by the husband’s 
younger brother Michel. It had been bought in 
March of that year for £48,650 in Michel’s 
name. The wife’s evidence was that, at the time, 
Michel was a student in London with no 
substantial assets of his own who was being 
supported by her husband. She said that her 
husband had led her to believe that he had paid 
for it. 

March 1996 	 Flat 2, 143 Ashmore Road, is a leasehold 
property transferred to PRL for £1 by the wife. 
It had originally been bought by the husband in 
November 1992 in the name of someone called 
Jimmy Lawrence. There is no information about 
Jimmy Lawrence or the reasons for his 
involvement. According to the husband’s 
evidence, the purchase money came from PRL, 
but since PRL was not incorporated until six 
months after that, this cannot be correct. At 
some stage, it is unclear when or how, the lease 
was transferred into the name of the wife, and 
she must have signed the transfer when it was 
conveyed to PRL, but she had no recollection of 
being involved or of ever having owned it. 

The wife transferred her interest in the freehold 
of 143 Ashmore Street to PRL. The freehold 
had originally been bought in 1996 in the name 
of the wife and one Esta Blechman, who was 
the leasehold owner of another flat in the 
building. There is no information about the 
consideration paid either in 1996 or in 1998. 
The husband’s evidence was the funds to buy 
the wife’s interest in 1996 came from PRL. 

August 2000 	 Flat 6, 62-64 Beethoven Street was transferred 
to PRL by the husband for £85,000. He had 
originally bought it in 1988 (before the 
marriage) for £70,500. The property is charged 
to secure the loans made by Ahli United Bank 
and BNP Paribas. 

May 2001 	 The matrimonial home, 16 Warwick Avenue, 
was bought in the name of PRL for £1.4 million 
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and subsequently refurbished at a cost of about 
£1 million. The judge rejected the husband’s 
evidence that the purchase price and 
refurbishment costs were funded by PRL, 
because at that stage the company had not 
commenced trading operations. He found that 
they were funded from bonuses earned by the 
husband, presumably, at this stage, from his last 
employer before he set up on his own. The 
judge found that PRL had always held this 
property on trust for the husband and that 
conclusion is not challenged on this appeal. The 
property is charged to secure the loans made by 
Ahli United Bank and BNP Paribas. In 
accordance with the judge’s order PRL has now 
conveyed it to the wife, but subject to the 
charges. 

July 2001 	 Flat 310, Pavilion Apartments was bought in 
the name of Vermont for £635,000. The judge 
found that the money was derived from PRL. 

January 2004 	 11, South Lodge, Circus Road, was bought in 
the name of Vermont for £700,000. The judge 
found that the purchase price was also derived 
from PRL. The property is charged to secure the 
loans made to Ahli United Bank and BNP 
Paribas. 

The judge recorded the wife’s evidence that the husband had once advised her that 
if anything were to happen to him, she should sell all the properties, move to Nevis 
and use the proceeds of sale to meet her living expenses there. 

47. The starting point is that in her points of claim the wife expressly alleged, 
among other things, that the husband used the corporate defendants to hold legal 
title to properties that belonged beneficially to him. All seven of the properties in 
dispute on this appeal were identified in her pleading as having been held for him 
in this way. In her section 25 statement, she gives evidence of her belief that he 
was their beneficial owner, supported in some cases by admittedly inconclusive 
reasons for that belief. Neither the husband nor the companies have complied with 
orders for the production of the completion statements on the purchase of the 
properties and evidence of the source of the money used to pay the purchase price. 
The companies were joined to these proceedings only because they were alleged to 
be trustees for the husband of the shareholdings and the properties and because 
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orders were being sought for their transfer to the wife. Yet the companies failed to 
file a defence, or to comply with orders for disclosure. One of the few things that is 
clear from Mr Murphy’s affidavit was that the companies’ refusal to co-operate 
was deliberate, notwithstanding that they were conscious that the London 
properties (unlike the other assets) were within the jurisdiction of the court, which 
was in a position directly to enforce any order that it might make in respect of 
them. The only explanation proffered for their contumacy was that the information 
was confidential to the companies’ shareholders or “commercial partners”. It is 
difficult to imagine that any commercial partners could enjoy rights of confidence 
over information concerning residential investment properties in London, and on 
the judge’s findings the only shareholder was the husband himself. The only 
directly relevant evidence given by Mr Murphy in his affidavit is a bald assertion 
that the companies are the sole beneficial owners of the shareholdings and the 
properties, but he declined to appear for cross-examination on it. The judge 
rejected his explanation that his health was not up to it. The judge’s findings about 
the ownership and control of the companies mean that the companies’ refusal to 
co-operate with these proceedings is a course ultimately adopted on the direction 
of the husband. It is a fair inference from all these facts, taken cumulatively, that 
the main, if not the only, reason for the companies’ failure to co-operate is to 
protect the London properties. That in turn suggests that proper disclosure of the 
facts would reveal them to have been held beneficially by the husband, as the wife 
has alleged. 

48. Turning to what is known about the acquisition of the disputed properties, 
PRL acquired the legal interest in six London properties (including the 
matrimonial home) between 1995 and 2001. All of these properties were acquired 
by PRL before it began commercial operations and began to generate funds of its 
own. This was the main basis on which the judge found that the matrimonial home 
was held on trust for the husband from its acquisition in 2001. Since, as the judge 
found, no rent was paid to PRL for the family’s occupation of the matrimonial 
home, this is a particularly clear case of the husband using PRL as a vehicle to 
hold legal title on trust for himself. 

49. Of the other five properties owned by PRL, the first category comprises the 
three properties (Flats 4 and 5, 27 Abbey Road, and Flat 2, 143 Ashmore Road) 
acquired by the company in December 1995 and March 1996, in each case for a 
nominal consideration of £1. Since no explanation has been forthcoming for the 
gratuitous transfer of these properties to PRL, there is nothing to rebut the ordinary 
presumption of equity that PRL was not intended to acquire a beneficial interest in 
them. The only question is who did hold the beneficial interest. Flat 4, 27 Abbey 
Road was transferred by the husband, who had originally bought it in his own 
name in 1991, before PRL was incorporated. There is therefore an ordinary 
resulting trust back to the husband, which is held by him subject to the charges in 
favour of Ahli United Bank and BNP Paribas. Flat 5, 27 Abbey Road was 

 Page 27 

Case 2:19-ap-01383-SK    Doc 239-2    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Affidavit (Declaration of Ferrer)    Page 95 of 179



 
 

 

 

 

 

 

 

 

 
 

 

transferred to PRL by the husband’s younger brother Michel. He had acquired title 
shortly before at a time when he could not have paid for it himself. The wife’s 
evidence was that the husband paid for it. Again, there is no evidence to rebut the 
ordinary inference that the husband was the beneficial owner of the property at the 
time of the transfer to PRL, and that the company held it on a resulting trust for 
him. The leasehold interest in Flat 2, 143 Ashmore Road was transferred to PRL 
by the wife. The rather curious chain of title before that is summarised above. The 
circumstances suggest that the husband must have provided the purchase money 
and was the beneficial owner when the legal estate was held by Jimmy Lawrence 
and also at the time of its transfer from him to the wife. Either it then became the 
beneficial property of the wife (which is what equity would initially presume); or 
else it remained in the beneficial ownership of the husband, which is what I would 
on balance infer from the wife’s evidence that the transfer was procured by the 
husband without her conscious involvement. In either case, the company as the 
legal owner can be required to transfer this property to the wife. I conclude that the 
husband was at all relevant times the beneficial owner of all three properties. 

50. The freehold interest in 143 Ashmore Road and Flat 6, 62-64 Beethoven 
Street come into a different category. Flat 6, 62-64 Beethoven Street is known to 
have been acquired by PRL from the husband in August 1998 for substantial 
consideration. Since PRL had not begun operations at that stage, I infer that the 
purchase money must have come from the husband. Virtually nothing is known 
about the terms of acquisition of the wife’s interest in the freehold of 143 Ashmore 
Road, except that the husband says that the money came from PRL. I infer for the 
same reason that PRL was funded by the husband. In itself, that is consistent with 
PRL being the beneficial owner if, for example, the husband provided the money 
to the company by way of loan or capital subscription. But there is no evidence to 
that effect, and I would not be willing to presume it in the absence of any. I 
conclude that the husband was the beneficial owner of these two properties. 

51. That leaves the two London properties (Flat 310, Pavilion Apartments and 
11, South Lodge, Circus Road) which were acquired in the name of Vermont for 
substantial consideration, in July 2001 and January 2004 respectively. Vermont is 
an oil trading company which according to the husband started lifting oil in 2010. 
In the company’s financial statements for 2008, the two properties are listed as its 
only assets and there were no liabilities apart from the bank loans charged on Flat 
310, Pavilion Apartments. Flat 310, Pavilion Apartments was acquired with funds 
derived from PRL at a time when the company had not begun trading operations. I 
infer that the funds were provided to PRL by the husband. The position is the same 
in the case of 11, South Lodge, except that this was bought with money provided 
by PRL at a time when it was an active trading company and could therefore have 
funded the purchase itself. However, it is right to note (i) that the ownership of 
residential investment property in London appears to have nothing to do with the 
oil trading business in which PRL was then engaged, and (ii) that at this stage of 
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the history a consistent pattern can be discerned by which the husband causes 
properties to be acquired with funds provided by himself by companies under his 
control, nominally funded by PRL but in fact by himself. If 11, South Lodge was 
the exception, then it was a break with past practice. In the absence of any 
explanation of these transactions by the husband or his companies, I conclude that 
both of the properties acquired in the name of Vermont were beneficially owned 
by the husband. 

52. Whether assets legally vested in a company are beneficially owned by its 
controller is a highly fact-specific issue. It is not possible to give general guidance 
going beyond the ordinary principles and presumptions of equity, especially those 
relating to gifts and resulting trusts. But I venture to suggest, however tentatively, 
that in the case of the matrimonial home, the facts are quite likely to justify the 
inference that the property was held on trust for a spouse who owned and 
controlled the company. In many, perhaps most cases, the occupation of the 
company’s property as the matrimonial home of its controller will not be easily 
justified in the company’s interest, especially if it is gratuitous. The intention will 
normally be that the spouse in control of the company intends to retain a degree of 
control over the matrimonial home which is not consistent with the company’s 
beneficial ownership. Of course, structures can be devised which give a different 
impression, and some of them will be entirely genuine. But where, say, the terms 
of acquisition and occupation of the matrimonial home are arranged between the 
husband in his personal capacity and the husband in his capacity as the sole 
effective agent of the company (or someone else acting at his direction), judges 
exercising family jurisdiction are entitled to be sceptical about whether the terms 
of occupation are really what they are said to be, or are simply a sham to conceal 
the reality of the husband’s beneficial ownership. 

Nuptial settlement 

53. The wife sought special leave to argue that the companies constituted a 
nuptial settlement within the meaning of section 24(1)(c) of the Act. The court 
ruled in the course of the hearing that leave would be refused. The point was not 
argued below and does not appear to be seriously arguable here. 

Terms for permission to appeal 

54. Before parting with this case, I will only record my surprise that the 
companies were given permission to appeal on such undemanding terms. They 
were required to make a payment on account of costs, but they were not required 
to purge their contempt in failing to disclose documents or information, nor were 
they put on terms as to dealings with the properties. There may have been good 
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reasons for not imposing such terms, but on the face of it the possibility was not 
even considered. 

Conclusion 

55. I would accordingly declare that the seven disputed properties vested in 
PRL and Vermont are held on trust for the husband, and I would restore paragraph 
6 of the order of Moylan J so far as it required those companies to transfer them to 
the wife. 

56. Subject to any contrary submissions as to costs, I would also restore 
paragraph 14 of the judge’s order so far as it dealt with the costs payable by PRL 
and Vermont, and would order them to pay the costs of the appeal to the Court of 
Appeal and to this court. As at present advised, I would not require Upstream, 
against whom no relief has ever been sought, to pay any costs, but in the rather 
unusual circumstances of this case, I would not make any costs order in their 
favour either. 

LORD NEUBERGER 

57. I agree that Mrs Prest’s appeal succeeds. More particularly, I agree that her 
appeal should be (i) allowed on the basis that the properties were acquired and held 
by the respondents on trust for the husband, but (ii) dismissed in so far as it relies 
on piercing the veil of incorporation, or on section 24(1)(a) or (c) of the 
Matrimonial Causes Act 1973. 

58. I agree with all that Lord Sumption says on (i) the construction of section 
24(1)(a) of the 1973 Act, in paras 37-42, (ii) the trust issue, in his masterly analysis 
of the facts and inferences to be drawn from them, in paras 43-52, (iii) the point 
sought to be raised under section 24(1)(c), in para 53, and (iv) his conclusions in 
paras 55 and 56, and there is nothing I wish to add on those issues.  

59. I wish, however, to add a little to what Lord Sumption says on the question 
of whether, and if so, in what circumstances, the court has power to pierce the 
corporate veil in the absence of specific statutory authority to do so.  

60. I agree that there are two types of case where judges have described their 
decisions as being based on piercing the veil, namely those concerned with 
concealment and those concerned with evasion. It seems to me that Staughton LJ 
had a similar classification in mind in Atlas Maritime Co SA v Avalon Maritime 

 Page 30 

Case 2:19-ap-01383-SK    Doc 239-2    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Affidavit (Declaration of Ferrer)    Page 98 of 179



 
 

 

 

 

 

 

 
 

  

 
 

 

  
 

Ltd (No 1) [1991] 4 All ER 769, 779G (quoted in VTB Capital plc v Nutritek 
International Corpn [2013] UKSC 5; [2013] 2 WLR 378, para 118), where he 
sought to distinguish between “lifting” and “piercing” the corporate veil.  

61. I also agree that cases concerned with concealment do not involve piercing 
the corporate veil at all. They simply involve the application of conventional legal 
principles to an arrangement which happens to include a company being 
interposed to disguise the true nature of that arrangement. Accordingly, if piercing 
the corporate veil has any role to play, it is in connection with evasion.  

62. Furthermore, I agree that, if the court has power to pierce the corporate veil, 
Munby J was correct in Ben Hashem v Al Shayif [2009] 1 FLR 115 to suggest that 
it could only do so in favour of a party when all other, more conventional, 
remedies have proved to be of no assistance (and therefore I disagree with the 
Court of Appeal in VTB [2012] 2 Lloyd’s Rep 313, para 79, who suggested 
otherwise). 

63. However, as in the recent decision of this court in VTB, it is not necessary 
to decide whether there is a principle that it is open to a court, without statutory 
authority (or, possibly, in the absence of the intention of contracting parties), to 
pierce the veil of incorporation (“the doctrine”), and, if it is, the scope, or 
boundaries, of the doctrine. 

64. However, I can see considerable force in the view that it is appropriate for 
us to address those matters now. This is the second case in the space of a few 
months when the doctrine has been invoked before this court on what are, on any 
view, inappropriate grounds. It is also clear from the cases and academic articles 
that the law relating to the doctrine is unsatisfactory and confused. Those cases and 
articles appear to me to suggest that (i) there is not a single instance in this 
jurisdiction where the doctrine has been invoked properly and successfully, (ii) 
there is doubt as to whether the doctrine should exist, and (iii) it is impossible to 
discern any coherent approach, applicable principles, or defined limitations to the 
doctrine. 

65. In these circumstances, there is obvious value in seeking to decide whether 
the doctrine exists, and if so, to identify some coherent, practical and principled 
basis for it, if we can do so in this case. 

66. Any discussion about the doctrine must begin with the decision in Salomon 
v A Salomon and Co Ltd [1897] AC 22, in which a unanimous House of Lords 
reached a clear and principled decision, which has stood unimpeached for over a 
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century. The effect of the decision is encapsulated at pp 30-31, where Lord 
Halsbury LC said that a “legally incorporated” company “must be treated like any 
other independent person with its rights and liabilities appropriate to itself …, 
whatever may have been the ideas or schemes of those who brought it into 
existence”. Whether that is characterised as a common law rule or a consequence 
of the companies legislation (or an amalgam of both), it is a very well established 
principle of long standing and high authority. Writing extra-judicially, Lord 
Templeman referred to the principle in Salomon as the “unyielding rock” on which 
company law is constructed, and on which “complicated arguments” might 
ultimately become “shipwrecked”- Forty Years On (1990) 11 Co Law 10. 

67. The decision in Salomon plainly represents a substantial obstacle in the way 
of an argument that the veil of incorporation can be pierced. Further, the 
importance of maintaining clarity and simplicity in this area of law means that, if 
the doctrine is to exist, the circumstances in which it can apply must be limited and 
as clear as possible. 

68. Since the decision in Salomon, there have been a number of cases where the 
courts have considered “piercing” or “lifting” the corporate veil. The most 
important of those cases are discussed by Lord Sumption in paras 20-35 above. 
That discussion demonstrates, as I see it, the following: 

i.	 The decision of the International Court of Justice in In re 
Barcelona Traction, Light and Power Co, Ltd [1970] ICJ 3 
recognises the doctrine; however, that is in the context of a civil 
law system which includes the principle of abuse of rights, and 
begs the question whether, in a common law system, the doctrine 
should be applicable by the courts in the absence of specific 
legislative sanction; 

ii.	 There are judgments in family cases based on obiter dicta in 
Nicholas v Nicholas [1984] FLR 285 (eg the judgments of Thorpe 
LJ in this case and of Mostyn J in Kremen v Agrest (No 2) [2011] 
2 FLR 490), where the doctrine has been treated as valid and 
applicable; but the application of the doctrine, even if it exists, in 
these cases is unsound, as Munby J effectively (in both senses of 
the word) indicated in A v A [2007] 2 FLR 467 and Ben Hashem 
[2009] 1 FLR 115; 

iii.	 There are two cases outside the family law context which laid the 
ground for the establishment of the doctrine, namely the decisions 
of the Court of Appeal in Gilford Motor Co Ltd v Horne [1933] Ch 
935, and of Russell J in Jones v Lipman [1962] 1 WLR 832;  

iv.	 There are two subsequent decisions, one of the House of Lords, 
Woolfson v Strathclyde Regional Council 1978 SC(HL) 90, the 
other of the Court of Appeal, Adams v Cape Industries plc [1990] 
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Ch 433, in which it was assumed or accepted that the doctrine 
existed, but they cannot amount to more than obiter observations, 
as in neither of them did the doctrine apply; 

v.	 In subsequent cases in the Court of Appeal and High Court, it has 
been (unsurprisingly) assumed that the doctrine does apply, two 
recent examples being the Court of Appeal decisions in VTB 
[2012] 2 Lloyd’s Rep 313 and Alliance Bank JSC v Aquanta 
Corpn [2013] 1 Lloyd’s Rep 175; 

vi.	 However, in only two of those subsequent cases (the first instance 
decisions in Gencor ACP Ltd v Dalby [2000] 2 BCLC 734 and 
Trustor AB v Smallbone (No 2) [2001] 1 WLR 1177) has the 
doctrine actually been relied on, and they each could have been 
decided the same way without recourse to the doctrine, and 
therefore involved illegitimate applications of the doctrine on any 
view (see para 62 above). 

69. On closer analysis of cases mentioned in subpara (iii) above, it does not 
appear to me that the facts and outcomes in Gilford Motor and Jones provide much 
direct support for the doctrine. However, the decisions can fairly be said to have 
rested on the doctrine if one takes the language of the judgments at face value. 
Further, they indicate that, where a court is of the view (albeit that I think that it 
was mistaken in those cases) that there is no other method of achieving justice, the 
doctrine provides a valuable means of doing so.  

70. In Gilford Motor, the legal argument at first instance and on appeal seems 
to have concentrated on the validity of the restrictive covenant (see at [1933] Ch 
935, 936-937 and 950-952). It is also clear from the judgment of Lord Hanworth 
MR at p 961 that counsel for the company conceded that if, contrary to his 
contention, the company was a “mere cloak or sham” and that the business was 
actually being carried on by Horne in breach of the restrictive covenant, then the 
company should also be restrained. Further, in my view, as that passage indicates, 
the case was one of concealment, and therefore did not really involve the doctrine 
at all. 

71. In any event, it seems to me that the decision in Gilford Motor that an 
injunction should be granted against the company was amply justified on the basis 
that the company was Horne’s agent for the purpose of carrying on the business 
(just as his wife would have been, if he had used her as the “cloak”); therefore, if 
an injunction was justified against Horne, it was justified against the company. 
There is nothing in the judgments in Gilford Motor to suggest that any member of 
the Court of Appeal thought that he was making new law, let alone cutting into the 
well-established and simple principle laid down in Salomon. 
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72. It is by no means inconceivable that the three members of the Court of 
Appeal in Gilford Motor were using the expression “cloak or sham” to suggest, as 
a matter of legal analysis, a principal and agent relationship. Lord Hanworth relied 
on a passage in a judgment of Lindley LJ in Smith v Hancock [1894] 2 Ch 377, 
385 (where the expression “cloak or sham” appears to have originated), and in that 
passage, it seems to me that the cloak or sham is treated as amounting to the 
business being “carried on for the defendant”. This view is supported by 
something Lord Denning MR said in Wallersteiner v Moir [1974] 1 WLR 991, 
1013, namely it was “quite clear” that the companies in that case: 

“were just the puppets of Dr Wallersteiner. … Transformed into 
legal language, they were his agents to do as he commanded. He was 
the principal behind them. … At any rate, it was up to him to show 
that any one else had a say in their affairs and he never did so: cf 
Gilford”. 

73. As for Jones, I am unconvinced that it was necessary for Russell J to invoke 
the doctrine in order to justify an effective order for specific performance, as 
sought by the plaintiffs in that case. An order for specific performance would have 
required Lipman not merely to convey the property in question to the plaintiffs, but 
to do everything which was reasonably within his power to ensure that the 
property was so conveyed – see eg Wroth v Tyler [1974] Ch 30, 47-51. Lipman 
and an employee of his solicitors were the sole shareholders and directors of the 
company, and its sole liability appears to have been a loan of £1500 to a bank 
(borrowed to meet half the £3000 which it paid for the property). In those 
circumstances, it seems clear that Lipman could have compelled the company to 
convey the property to the plaintiffs (on the basis that he would have to account to 
the company for the purchase price, which would have ensured that the bank was 
in no way prejudiced). Indeed, I consider that the company could fairly have been 
described and treated as being Lipman’s “creature”, without in any way cutting 
into the principle established in Salomon. 

74. The history of the doctrine over 80 years of its putative life (taking Gilford 
Motor as the starting point) is, therefore, at least as I see it, a series of decisions, 
each of which can be put into one of three categories, namely: 

i.	 Decisions in which it was assumed that the doctrine existed, but it 
was rightly concluded that it did not apply on the facts; 

ii.	 Decisions in which it was assumed that the doctrine existed, and it 
was wrongly concluded that it applied on the facts; 

iii.	 Decisions in which it was assumed that the doctrine existed and it 
was applied to the facts, but where the result could have been 
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arrived at on some other, conventional, legal basis, and therefore it 
was wrongly concluded that it applied (see para 62 above). 

(The doctrine has been invoked in cases not considered by Lord Sumption, but 
they take matters no further – see the decisions mentioned and briefly considered 
in VTB [2013] 2 WLR 398, paras 125 and 127). 

75. The lack of any coherent principle in the application of the doctrine has 
been commented on judicially in many of the major common law jurisdictions. In 
this country, Clarke J in The Tjaskemolen [1997] 2 Lloyd’s Rep 465, 471 said that 
“[t]he cases have not worked out what is meant by ‘piercing the corporate veil’”. 
In Australia, in Briggs v James Hardie & Co Pty Ltd (1989) 16 NSWLR 549, 567, 
Rogers AJA in the New South Wales Court of Appeal observed that “there is no 
common, unifying principle, which underlies the occasional decision of courts to 
pierce the corporate veil”, and that “there is no principled approach to be derived 
from the authorities”. In Constitution Insurance Co of Canada v Kosmopoulos 
[1987] 1 SCR 2, 10, Justice Wilson in the Supreme Court of Canada said that 
“[t]he law on when a court may … ‘[lift] the corporate veil’ … follows no 
consistent principle”. The New Zealand Court of Appeal in Attorney-General v 
Equiticorp Industries Group Ltd (In Statutory Management) [1996] 1 NZLR 528, 
541, said that “‘to lift the corporate veil’ … is not a principle. It describes the 
process, but provides no guidance as to when it can be used.” In the South African 
Supreme Court decision, Cape Pacific Ltd v Lubner Controlling Investments (Pty) 
Ltd 1995 (4) SA 790 (A), 802-803, Smalberger JA observed that “[t]he law is far 
from settled with regard to the circumstances in which it would be permissible to 
pierce the corporate veil”. 

76. Judges in the United States have also been critical, even though the doctrine 
has been invoked and developed to a much greater extent than in this jurisdiction. 
In Secon Serv Sys Inc v St Joseph Bank & Trust Co, 855 F2d (7th Cir, 1988), 406, 
414, Judge Easterbrook in the US Court of Appeals described the doctrine as 
“quite difficult to apply, because it avoids formulating a real rule of decision. This 
keeps people in the dark about the legal consequences of their acts ... ”. And in 
Allied Capital Corp v GC-Sun Holdings LP, 910 A2d (2006) 1020, 1042-1043, the 
Delaware Court of Chancery said that the doctrine has been “rightfully criticized 
for its ambiguity and randomness”, and that its application “yield[s] few 
predictable results”. 

77. The doctrine has fared no better with academics. Easterbrook and Fischel, 
Limited Liability and the Corporation (1985) 52 Univ Chicago L Rev 89, pithily 
observe that “‘[p]iercing’ seems to happen freakishly. Like lightning, it is rare, 
severe, and unprincipled”. The jurisprudence on the doctrine has been described as 
“incoherent and unprincipled” by Farrar, Fraud, Fairness and Piercing the 
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Corporate Veil (1990) 16 Can Bus LJ 474, 478. C Mitchell, in Lifting the 
Corporate Veil in the English Courts: An Empirical Study (1999) 3 Co Fin and Ins 
LR 15, 16 observes that “courts have often used conclusory terms to express their 
decisions on the point, which for all their vividness tell us nothing about the 
reasoning which underpins these decisions”. Neyers in Canadian Corporate Law, 
Veil-Piercing, and the Private Law Model Corporation (2000) 50 Univ Toronto LJ 
173, 180, asks rhetorically: “How can the ‘legal person doctrine’ that is so central 
to corporate law in one sentence be disregarded so casually in the next?” D 
Michael in To Know A Veil (2000) 26 J Corp Law 41, 55, refers to the doctrine as 
“a non-existent and false doctrine”. Ramsay and Noakes, Piercing the Corporate 
Veil in Australia (2001) 19 C & SLJ 250, 251, note that the doctrine “is far from 
clear in the case law”. Oh, Veil-Piercing (2010) 89 Texas Law Review 81, 84 says 
that “[t]he inherent imprecision in metaphors has resulted in a doctrinal mess”. 

78. This last view has some resonance with my remarks in VTB [2013] 2 WLR 
398, para 124, about the use of pejorative expressions to mask the absence of 
rational analysis. It also chimes with Justice Cardozo’s reference to the “mists of 
metaphor” in company law, which, “starting as devices to liberate thought, … end 
often by enslaving it”, in Berkey v Third Ave Ry 155 NE 58, 61 (1926). 

79. In these circumstances, I was initially strongly attracted by the argument 
that we should decide that a supposed doctrine, which is controversial and 
uncertain, and which, on analysis, appears never to have been invoked successfully 
and appropriately in its 80 years of supposed existence, should be given its quietus. 
Such a decision would render the law much clearer than it is now, and in a number 
of cases it would reduce complications and costs: whenever the doctrine is really 
needed, it never seems to apply. 

80. However, I have reached the conclusion that it would be wrong to discard a 
doctrine which, while it has been criticised by judges and academics, has been 
generally assumed to exist in all common law jurisdictions, and represents a 
potentially valuable judicial tool to undo wrongdoing in some cases, where no 
other principle is available. Accordingly, provided that it is possible to discern or 
identify an approach to piercing the corporate veil, which accords with normal 
legal principles, reflects previous judicial reasoning (so far as it can be discerned 
and reconciled), and represents a practical solution (which hopefully will avoid the 
problems summarised in para 75 above), I believe that it would be right to adopt it 
as a definition of the doctrine. 

81. Having read what Lord Sumption says in his judgment, especially in paras 
17, 18, 27, 28, 34 and 35, I am persuaded by his formulation in para 35, namely 
that the doctrine should only be invoked where “a person is under an existing legal 
obligation or liability or subject to an existing legal restriction which he 
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deliberately evades or whose enforcement he deliberately frustrates by interposing 
a company under his control”.  

82. It appears to me that such a clear and limited doctrine would not fall foul of 
at least most of the strictures which have been made of the doctrine. In particular, 
(i) it should be of value in the few cases where it can be properly invoked, (ii) it is, 
I believe and hope, sufficiently clear as to render it unlikely to be raised in 
inappropriate cases, and (iii) it does not cut across the rule in Salomon because it is 
consistent with conventional legal principles. 

83. It is only right to acknowledge that this limited doctrine may not, on 
analysis, be limited to piercing the corporate veil. However, there are three points 
to be made about that formulation. In so far as it is based on “fraud unravels 
everything”, as discussed by Lord Sumption in para 18, the formulation simply 
involves the invocation of a well-established principle, which exists independently 
of the doctrine. In any event, the formulation is not, on analysis, a statement about 
piercing the corporate veil at all. Thus, it would presumably apply equally to a 
person who transfers assets to a spouse or civil partner, rather than to a company. 
Further, at least in some cases where it may be relied on, it could probably be 
analysed as being based on agency or trusteeship especially in the light of the 
words “under his control”. However, if either or both those points were correct, it 
would not undermine Lord Sumption’s characterisation of the doctrine: it would, if 
anything, serve to confirm the existence of the doctrine, albeit as an aspect of a 
more conventional principle. And if the formulation is intended to go wider than 
the application of “fraud unravels everything”, it seems to me questionable 
whether it would be right for the court to take the course of arrogating to itself the 
right to step in and undo transactions, save where there is a well-established and 
principled ground for doing so. Such a course is, I would have thought, at least 
normally, a matter for the legislature. Indeed Parliament has decided to legislate to 
this effect in specified and limited circumstances with protection for third parties, 
in provisions such as section 37 of the Matrimonial Causes Act 1973 and section 
423 of the Insolvency Act 1986.  

LADY HALE (with whom Lord Wilson agrees) 

84. I agree that this appeal should succeed, on the basis that the properties in 
question were held by the respondent companies on trust for the husband. As he is 
beneficially entitled to them, they fall within the scope of the court’s power to 
make transfer of property orders under section 24(1)(a) of the Matrimonial Causes 
Act 1973. It also means that the court has power to order that the companies, as 
bare trustees, transfer these properties to the wife.  
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85. The reasons for holding that these properties were beneficially owned by 
the husband have been amply explained by Lord Sumption. I would only 
emphasise the special nature of proceedings for financial relief and property 
adjustment under the Matrimonial Causes Act, which he explains in para 45. There 
is a public interest in spouses making proper provision for one another, both during 
and after their marriage, in particular when there are children to be cared for and 
educated, but also for all the other reasons explored in cases such as Miller v 
Miller [2006] UKHL 24, [2006] 2 AC 618. This means that the court’s role is an 
inquisitorial one. It also means that the parties have a duty, not only to one another 
but also to the court, to make full and frank disclosure of all the material facts 
which are relevant to the exercise of the court’s powers, including of course their 
resources: see Livesey (formerly Jenkins) v Jenkins [1985] AC 424. If they do not 
do so, the court is entitled to draw such inferences as can properly be drawn from 
all the available material, including what has been disclosed, judicial experience of 
what is likely to be being concealed and the inherent probabilities, in deciding 
what the facts are. 

86. I also agree, for the reasons given by Lord Sumption, that section 24(1)(a) 
does not give the court power to order a spouse to transfer property to which he is 
not in law entitled. The words “entitled, either in possession or reversion” refer to 
a right recognised by the law of property. This is clear, not only from the statutory 
language, but also from the statutory history. 

87. The words “entitled to any property either in possession or reversion” first 
appeared in the Matrimonial Causes Act 1857, which introduced judicial divorce 
to the law of England and Wales. Section 45 gave the court power, when granting 
a decree of divorce on the ground of the wife’s adultery, to settle such property for 
the benefit of the husband and/or the children of the marriage. The same words 
were used in section 3 of the Matrimonial Causes Act 1884, when extending the 
same power to a husband’s application for restitution of conjugal rights. They were 
carried through, respectively, into section 191(1) and (2) of the Supreme Court of 
Judicature (Consolidation) Act 1925, then into section 24(1) and (2) of the 
Matrimonial Causes Act 1950, then into sections 17(2) and 21(3) of the 
Matrimonial Causes Act 1965. The decree of restitution of conjugal rights was 
abolished in the comprehensive package of matrimonial law reforms which came 
into force on 1 January 1971. That package included, in section 4(a) of the 
Matrimonial Proceedings and Property Act 1970, the power to order either spouse 
to transfer to the other “property to which the first-mentioned party is entitled, 
either in possession or reversion”. This was an expansion, for the benefit of either 
spouse and to outright transfer as well as settlement, of the earlier power to settle 
the wife’s property. Section 4(a) later became section 24(1)(a) of the Matrimonial 
Causes Act 1973. 
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88. There is nothing in the language, the history, or indeed the Report of the 
Law Commission which led to the 1970 Act (Law Com No 25), to suggest that 
those words should be read to include “property over which the first-mentioned 
party has such control that he could cause himself to become entitled, either in 
possession or reversion”. But of course such property can be taken into account 
when computing that party’s resources for the purpose of section 25(2) of the 1973 
Act, which lays down a non-exhaustive list of factors to be taken into account by 
the court when deciding how to exercise its various powers to make financial and 
property adjustment orders.  

89. Nor is there anything in the language of section 24(1)(a) to suggest that it 
was Parliament’s intention to grant the divorce courts an express power to “pierce 
the corporate veil” in such a way as to treat property belonging to a limited 
company as property belonging to the spouse who owns and/or controls the 
company. The question nevertheless arises as to whether, in a case such as this, the 
courts have power to prevent the statutes under which limited liability companies 
may be established as separate legal persons, whether in this or some other 
jurisdiction, being used as an engine of fraud. I agree with Lord Sumption that 
“piercing the corporate veil” is an example of that general principle, with which 
family lawyers are familiar from the case of R v Secretary of State for the Home 
Department, Ex p Puttick [1981] QB 767.  

90. Lord Sumption refers to the process compendiously as “disregarding the 
separate personality of the company” at para 16. When considering its scope, 
however, it may be helpful to consider what the purpose of doing this is. In 
Salomon v A Salomon and Co Ltd [1897] AC 22 the purpose was to go behind the 
separate legal personality of the company in order to sue Aron Salomon personally 
for a liability that was legally that of the company which he had set up (with 
himself and members of his family as shareholders) to conduct his leather and 
boot-making business. This succeeded at first instance and in the Court of Appeal, 
Lindley LJ going so far as to say that “Mr Aron Salomon’s scheme is a device to 
defraud creditors”: [1895] 2 Ch 323, 339.  They did not think that Parliament had 
legislated for the setting up of limited liability companies in order that sole traders 
should be able to conduct their businesses on limited liability terms. But the House 
of Lords disagreed: the company was a separate person from Mr Salomon and he 
could not be made liable for the company’s debts. They did not think that there 
was any fraud involved simply in using a limited liability company as a vehicle for 
conducting a legitimate business. Thus was the legal structure of modern business 
born. 

91. But there are a few cases where the courts have apparently been prepared to 
disregard the separate personality of a company in order to grant a remedy, not 
only against the company, but also against the individual who owns and/or 
controls it. Both Gilford Motor Co Ltd v Horne [1933] Ch 935 and Jones v Lipman 
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[1962] 1 WLR 832 are examples of this. In both those cases, it so happened that 
the controller had a pre-existing legal obligation which he was attempting to evade 
by setting up a company, in the one case a contractual obligation not to compete 
with his former employers, in the other case a contractual obligation to sell some 
land to the claimant. In In re Darby [1911] 1 KB 95, on the other hand, the 
liquidator of a creditor company was permitted to go behind the separate 
personality of a debtor company registered in Guernsey in order to obtain a 
remedy personally against its promoters who had fraudulently creamed off the 
profit from the sale by the Guernsey company to the creditor company of a 
worthless licence to run a slate quarry in Wales.       

92. I am not sure whether it is possible to classify all of the cases in which the 
courts have been or should be prepared to disregard the separate legal personality 
of a company neatly into cases of either concealment or evasion. They may simply 
be examples of the principle that the individuals who operate limited companies 
should not be allowed to take unconscionable advantage of the people with whom 
they do business. But what the cases do have in common is that the separate legal 
personality is being disregarded in order to obtain a remedy against someone other 
than the company in respect of a liability which would otherwise be that of the 
company alone (if it existed at all). In the converse case, where it is sought to 
convert the personal liability of the owner or controller into a liability of the 
company, it is usually more appropriate to rely upon the concepts of agency and of 
the “directing mind”. 

93. What we have in this case is a desire to disregard the separate legal 
personality of the companies in order to impose upon the companies a liability 
which can only be that of the husband personally. This is not a liability under the 
general law, for example for breach of contract. It is a very specific statutory 
power to order one spouse to transfer property to which he is legally entitled to the 
other spouse. The argument is that that is a power which can, because the husband 
owns and controls these companies, be exercised against the companies 
themselves. I find it difficult to understand how that can be done unless the 
company is a mere nominee holding the property on trust for the husband, as we 
have found to be the case with the properties in issue here. I would be surprised if 
that were not often the case. 

94. There is a statutory power to set aside certain dispositions made with the 
intention of defeating a claim for financial provision or property adjustment in 
section 37 of the Matrimonial Causes Act 1973. It is not suggested in this case that 
the expenditure involved in buying these properties, all of which were bought long 
before the marriage broke down, was made with that intention. If it had been, there 
might have been an argument that the exception for bona fide purchasers for value 
contained in section 37(4) did not apply to a company where the controlling mind 
was acting with that intention. But that is not this case. 
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95. Stone & Rolls Ltd v Moore Stephens (a firm) [2009] AC 1391 is an example 
of going behind the separate legal personality of the company in order to “get at” 
the person who owned and controlled it, not for the purpose of suing him, but in 
order to attribute his knowledge to the company so that its auditors could raise a 
defence of ex turpi causa to the company’s allegation that they had negligently 
failed to detect the fraudulent nature of its business.  

96. For all those reasons, in addition to those given by Lord Sumption, I would 
dismiss this appeal on all but the issue of whether either party had a beneficial 
interest in the properties in question but allow it on that ground. I fervently hope 
that the wife will gain some benefit from the outcome of all this litigation, 
although in the light of the mortgages which apparently encumber the properties I 
am not optimistic that she will. 

LORD MANCE 

97. I agree that the appeal should be allowed for the reasons given by Lord 
Sumption, supplemented in their essence by Lord Neuberger. 

98. I agree with Lord Sumption’s analysis of the domestic case-law to date in 
which the metaphor of “piercing the veil” has been deployed as part of the 
reasoning for a decision representing an exception to the basic principle in 
Salomon v A Salomon & Co Ltd [1897] AC 22. 

99. In the upshot, the only cases which Lord Sumption identifies in which a 
principle of “piercing the veil” can be said to have been critical to the reasoning 
can be rationalised as falling within what he describes as the evasion principle. In 
other cases, the corporate entity was simply being used to conceal the real actor, or 
some other analysis or relationship existed (such as principal and agent, nominee 
or trustee-beneficiary) to explain the decision. 

100. It is however often dangerous to seek to foreclose all possible future 
situations which may arise and I would not wish to do so. What can be said with 
confidence is that the strength of the principle in Salomon’s case and the number 
of other tools which the law has available mean that, if there are other situations in 
which piercing the veil may be relevant as a final fall-back, they are likely to be 
novel and very rare. 

101. In this connection, I have however in mind that, in giving the recent Privy 
Council judgment in La Générale des Carrières et des Mines v FG Hemisphere 
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Associates LLC [2012] UKPC 27, I said at para 77 (in a context where Gécamines 
was a state corporation, not susceptible of being wound up):  

“The alternative way in which Hemisphere puts its case is to submit 
that, if Gécamines is otherwise accepted as a separate juridical entity, 
the facts found justify the lifting of the corporate veil to enable 
Hemisphere to pursue Gécamines as well as the State. In the Board’s 
view, this involves a misapplication of any principles upon which the 
corporate veil may be lifted under domestic and international law. 
Assuming for the sake of argument that the ‘unceremonious’ 
subjecting of Gécamines to the controlling will of the state involved 
a breach by the State of its duty to respect Gécamines as a separate 
entity, that might conceivably justify an affected third party, possibly 
even an aggrieved general creditor of Gécamines, in suggesting that 
the corporate veil should be lifted to make the State, which had 
deprived Gécamines of assets, liable for Gécamines’ debts. The 
Board need express no further view on that possibility. It represents 
the inverse of the present situation. There is no basis for treating the 
State’s taking or Gécamines’ use of Gécamines’ assets for State 
purposes, at which Hemisphere directs vigorous criticism, as a 
justification for imposing on Gécamines yet further and far larger 
burdens in the form of responsibility for the whole of the debts of the 
Democratic Republic of the Congo. In international law as in 
domestic law, lifting the corporate veil must be a tailored remedy, 
fitted to the circumstances giving rise [to] it.” 

102. It may be that the possibility on which I touched in para 77 would evaporate 
as a possible further exception to the principle in Salomon’s case. It is certainly a 
different situation to those which Lord Sumption discusses. But one would wish to 
hear further argument on this or any other suggested exception, in a case where it 
was directly relevant, before deciding this. No-one should, however, be 
encouraged to think that any further exception, in addition to the evasion principle, 
will be easy to establish, if any exists at all. The evident absence, under the close 
scrutiny to which Lord Sumption has subjected the case-law, of authority for any 
further exception speaks for itself. 

LORD CLARKE 

103. I agree with the other members of the court that the appeal should be 
allowed for the reasons given by Lord Sumption. I only wish to add a word on 
piercing the corporate veil. I agree that there is such a doctrine and that its limits 
are not clear. I also agree that Munby J was correct in Ben Hashem v Al Shayif 

 Page 42 

Case 2:19-ap-01383-SK    Doc 239-2    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Affidavit (Declaration of Ferrer)    Page 110 of 179



 
 

 

 

 

  

 

 

 
 
 

 

 

 

 

[2009] 1 FLR 115 to suggest that the court only has power to pierce the corporate 
veil when all other more conventional remedies have proved to be of no assistance. 
It is thus likely to be deployed in a very rare case. Lord Sumption may be right to 
say that it will only be done in a case of evasion, as opposed to concealment, 
where it is not necessary. However, this was not a distinction that was discussed in 
the course of the argument and, to my mind, should not be definitively adopted 
unless and until the court has heard detailed submissions upon it. I agree with Lord 
Mance that it is often dangerous to seek to foreclose all possible future situations 
which may arise and, like him, I would not wish to do so. I expressed a similar 
view in VTB Capital plc v Nutritek International Corpn [2013] 2 WLR 378 and 
adhere to it now. However, I also agree with Lord Mance and others that the 
situations in which piercing the corporate veil may be available as a fall-back are 
likely to be very rare and that no-one should be encouraged to think that any 
further exception, in addition to the evasion principle, will be easy to establish.  It 
will not. 

LORD WALKER 

104. Lord Sumption has comprehensively analysed the rather confused evidence 
relating to beneficial ownership of the London properties. His conclusion that they 
are all in the beneficial ownership of Mr Prest is in my view irresistible, based as it 
is on positive evidence of the sources from which the purchases were funded, as 
well as on inferences drawn from the failure of Mr Murphy, a director of PRL, to 
attend court for cross-examination. I also agree with all Lord Sumption’s 
observations as to the construction and effect of the Matrimonial Causes Act 1973, 
to which Lady Hale has added a full account of its legislative history.  The appeal 
should be allowed in the terms proposed by Lord Sumption.  

105. In these circumstances it is not strictly necessary for this Court to add 
further general comments on the vexed question of piercing the corporate veil. But 
for my part I think it would be a lost opportunity - even perhaps a minor 
dereliction of duty - if we were to abstain from any further comment. I do therefore 
welcome the full discussion in the judgments of Lord Neuberger, Lady Hale, Lord 
Mance and Lord Sumption.    

106. I am reluctant to add to the discussion but for my part I consider that 
“piercing the corporate veil” is not a doctrine at all, in the sense of a coherent 
principle or rule of law. It is simply a label - often, as Lord Sumption observes, 
used indiscriminately - to describe the disparate occasions on which some rule of 
law produces apparent exceptions to the principle of the separate juristic 
personality of a body corporate reaffirmed by the House of Lords in Salomon v A 
Salomon and Co Ltd [1897] AC 22. These may result from a statutory provision, 
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or from joint liability in tort, or from the law of unjust enrichment, or from 
principles of equity and the law of trusts (but without any “false invocation of 
equity” in the phrase used by C Mitchell in the article mentioned by Lord 
Neuberger). They may result simply from the potency of an injunction or other 
court order in binding third parties who are aware of its terms.  If there is a small 
residual category in which the metaphor operates independently no clear example 
has yet been identified, but Stone & Rolls Ltd v Moore Stephens (a firm), 
mentioned in Lady Hale’s judgment, is arguably an example. 
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VTB Capital plc v Nutritek
International Corp and others

[2013] UKSC 5

SUPREME COURT

LORD NEUBERGER P, LORD MANCE, LORD CLARKE, LORD WILSON AND
LORD REED SCJJ

12, 13, 14 NOVEMBER 2012, 6 FEBRUARY 2013

Practice – Service out of the jurisdiction – Appropriate forum – Forum in which case
can be tried more suitably for parties’ interests and ends of justice – Claim brought by
English claimant alleging deceit and/or conspiracy in regard to loan to fund purchase
of Russian companies – Whether applicable law English or Russian law – Whether
England proper place in which to bring claim – Whether England clearly appropriate
forum for trial of action – CPR Practice Direction 6B, para 3.1(9)(a).

Company – Corporate personality – Lifting corporate veil – Claim in contract – English
claimant making loan to Russian company for purchase of companies in Russia –
Claimant alleging deceit and/or conspiracy in regard to loan – Claimant requesting
court to pierce corporate veil to add claim in contract – Whether principle of piercing
veil of incorporation able to be extended to hold person controlling company liable as if
he were a co-contracting party with company.

VTB, a bank incorporated and regulated in England which was a subsidiary of
a Russian bank, lent some $US225m to a Russian company, RAP, to finance the
purchase of six dairy companies and three associated companies in Russia from
N, a British Virgin Islands company owned by two Russian companies and
managed in Russia. The terms of the loan were set out in a facility agreement,
an interest rate swap agreement and various other agreements, all of which
were expressed to be subject to English law. RAP made three interest payments
on the loan and then defaulted leaving VTB with security worth no more than
$US40m. VTB brought proceedings in England seeking damages for deceit
and/or conspiracy against N and three other defendants, MC (a British Virgin
Islands company), MC Moscow (a Russian subsidiary of MC), and M, a Russian
citizen. VTB claimed that the dairy companies had been grossly overvalued on
the basis of information provided by N’s management, that VTB had been
induced to enter into the loan by fraudulent misrepresentations made by N as
to the value of the dairy companies and that the sale was at arm’s length when
in fact RAP and N were indirectly controlled by M through MC Moscow and
MC, and that the respondents were jointly and severally liable for the
misrepresentations. VTB was granted permission by the chief master to serve
the proceedings out of the jurisdiction and was also granted a worldwide
freezing order (the WFO) against M freezing his assets up to $US200m. N, MC
and M applied to set aside the service out of the jurisdiction. VTB applied for
permission to amend its particulars of claim to add a claim in contract against
the defendants, contending that they were liable for breach of the facility and
interest rate swap agreements, that those agreements ought to be enforced
against them even though they were not parties to the agreements, and for that
purpose the court ought to ‘pierce the corporate veil’ of RAP. The judge set
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aside the order granting VTB permission to serve the proceedings out of the
jurisdiction, on the grounds that the applicable law for the claim in tort was
Russian law, and he refused to allow VTB to amend its particulars of claim to
plead the contract claim, on the grounds that the corporate veil of a company
could not be pierced in support of a claim for damages for breach of contract.
The judge continued the WFO to allow VTB to apply to the Court of Appeal
for permission to appeal, which was granted. On appeal, the Court of Appeal
upheld the judge’s decision not to pierce the corporate veil so as to permit the
claim in contract to proceed and his refusal to permit service of the
proceedings out of the jurisdiction, on the grounds that the governing law of
the alleged torts was Russian law and VTB had failed to establish that England
was clearly or distinctly the appropriate forum. VTB appealed to the Supreme
Court. The WFO was continued pending the hearing of the appeal.

Held – (Lord Clarke and Lord Reed dissenting in part) The appeal would be
dismissed for the following reasons—

(1) VTB could only be granted permission to serve the proceedings out of
the jurisdiction on the respondents if it satisfied the court, for the purposes of
CPR 6.37(3), that England was the proper place in which to bring the claim
because it was clearly the appropriate forum for the trial of the action.
However (Lord Clarke and Lord Reed dissenting), even though both torts of
deceit and conspiracy were governed by English law by virtue of being
committed in England, which was therefore the place where the events
constituting the tort occurred, the natural and appropriate forum was Russia,
because the fundamental matters in dispute and the common design on which
VTB’s tortious claims depended was thoroughly Russian, the alleged
representations emanated from Russia, the key issues were factual rather than
legal and the factual focus was Russia, the witnesses and documentary evidence
were likely to be overwhelmingly Russian, and there was no evidence that
Russian law and Russian courts would not impose tortious liability for deceit
and conspiracy and no suggestion that there would not be a fair and proper
trial in Moscow. Although the judge and the Court of Appeal had erred in
holding that the torts were governed by Russian law that did not vitiate his
decision and there was no basis for interfering with the exercise of his
discretion to set aside the permission to serve the proceedings out of the
jurisdiction (see [7], [9]–[10], [47]–[49], [52], [58], [62], [66]–[71], [74], [98]–[101],
[113], [153]–[154], [156], [190], below); Dicta of Lord Goff in Spiliada Maritime
Corp v Cansulex Ltd, The Spiliada [1986] 3 All ER 843 at 858–859 applied.

(2) Assuming the court had jurisdiction to pierce the corporate veil at all, the
principle of piercing the veil of incorporation could not be extended to hold
that a person controlling the company was liable as if he had been a
co-contracting party, with the company concerned, to a contract to which the
company was a party but he was not. To do so would be contrary to a
fundamental principle on which contractual liabilities and rights were based,
namely what would an objective reasonable observer believe was the effect of
what the parties to the contract, or alleged contract, communicated to each
other by words and actions, as assessed in their context. Even if M was the
person controlling the companies he could not be held liable as if he was a
co-contracting party to the facility and other agreements, since (i) at the time
the agreements were entered into, none of the actual parties to the agreements
intended to contract with M, and he did not intend to contract with them, and
(ii) thereafter, he never conducted himself as if, or led any other party to
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believe, he was liable under the agreements (see [72], [74], [130], [137], [140],
[145], [147]–[149], [158], [238], [243], below); Smith v Hughes (1871) LR 6 QB 597
applied; Salomon v A Salomon & Co Ltd [1897] AC 22, Gilford Motor Co Ltd v
Horne [1933] 1 Ch 935 and Jones v Lipman [1962] 1 All ER 442 considered;
Antonio Gramsci Shipping Corp v Stepanovs [2012] 1 BCLC 561 overruled.

(3) The dismissal of the appeal meant that the freezing order would be
discharged (see [73]–[74], [150], [159], [239], [244], below).

Per Lord Mance. The ultimate over-arching principle to determine the
appropriate forum where permission is required to serve proceedings out of
the jurisdiction is that permission to serve out will be refused or set aside if the
court is not satisfied that England is clearly the appropriate forum, and the
presumption that the appropriate forum is the place where the tort arose or
was committed is subsidiary to that general principle. The preferable analysis is
that, viewed by itself and in isolation, the place of commission is a relevant
starting point when considering the appropriate forum for a tort claim as it will
normally establish a prima facie basis for treating that place as the appropriate
jurisdiction, but in the context of an international transaction it is likely to be
over-simplistic to view the place of commission in isolation or by itself, as it
may be dwarfed by other countervailing factors (see [18], [51], below); Dicta of
Lord Goff in Spiliada Maritime Corp v Cansulex Ltd, The Spiliada [1986] 3 All ER
843 at 858–859 and of Lord Steyn in Berezovsky v Michaels [2000] 2 All ER 986 at
995 applied; Cordoba Shipping Co Ltd v National State Bank, Elizabeth, New Jersey,
The Albaforth [1984] 2 Lloyd’s Rep 91 considered.

Per Lord Neuberger (Lord Mance concurring). (i) Hearings concerning the
issue of the appropriate forum should not involve masses of documents, long
witness statements, detailed analysis of the issues, and long argument. The
essentially relevant factors should in the main be capable of being identified
relatively simply and, in many respects, uncontroversially. (ii) (Lord Clarke
contra) As a matter of principle, a defendant is entitled to keep his powder dry:
he can simply put the claimant to proof of its case. The onus is on the claimant
to satisfy the court that there is a serious issue to be tried on the merits of the
claim, and not on the defendant to satisfy the court that he has a real prospect
of successfully defending it, but if he chooses to say nothing the court may
proceed on the basis that the proceedings simply involve the claimant making,
or trying to make out, its case. (iii) Appellate courts should be vigilant in
discouraging appellants from arguing the merits of an evaluative interlocutory
decision reached by a judge, who had to balance the various factors relevant to
the appropriate forum, when the complaint is, in reality, that the balance
should have been struck differently (see [73], [82]–[83], [90]–[94], below); Dicta
of Lord Templeman in Spiliada Maritime Corp v Cansulex Ltd, The Spiliada [1986]
3 All ER 843 at 846 and of Lord Bingham in Lubbe v Cape plc [2000] 4 All ER 268
at 276–277 applied.

Per Lord Wilson (Lord Mance and Lord Neuberger concurring). It is highly
unsatisfactory for a worldwide freezing order to be continued pending a series
of protracted appeals against a refusal to make an order upon which its
continued existence depends (see [73], [150], [159]–[160], below).
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Appeal
VTB Capital plc (VTB) appealed from the decision of the Court of Appeal
(Lloyd, Rimer and Aikens LJJ) ([2012] EWCA Civ 808, [2012] 2 BCLC 437)
delivered on 20 June 2012 dismissing its appeal from the order made by
Arnold J ([2011] EWHC 3107 (Ch), [2012] 2 BCLC 437) on 29 November 2011
refusing VTB permission to amend its particulars of claim against the
respondents, Nutritek International Corp, Marshall Capital Holdings Ltd,
Marshall Capital LLC, and Konstantin Malofeev, and setting aside permission
granted to VTB on 11 May 2011 by Chief Master Winegarten to serve the
proceedings out of the jurisdiction on the first, second and fourth respondents.
The facts are set out in the judgments of Lord Mance and Lord Clarke.

Mark Howard QC, Paul McGrath QC, Iain Pester and Tony Singla (instructed by
Herbert Smith Freehills LLP) for the appellant.

Michael Lazarus and Christopher Burdin (instructed by SJ Berwin LLP) (up to
1 December 2012) and Fried, Frank, Harris, Shriver and Jacobson (London) LLP
(from 1 December 2012) for the second respondent.

Mark Hapgood QC, Stephen Rubin QC and James McClelland (instructed by SJ
Berwin LLP) (up to 1 December 2012) and Fried, Frank, Harris, Shriver and
Jacobson (London) LLP (from 1 December 2012) for the fourth respondent.

Judgment was reserved.

6 February 2013. The following judgments were delivered.
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LORD MANCE SCJ (giving the first judgment at the invitation of
Lord Neuberger P).

INTRODUCTION
[1] The appellant, VTB Capital plc (VTB), is incorporated and registered, and

authorised and regulated as a bank, in England. It is majority-owned by JSC
VTB Bank (VTB Moscow), a state-owned bank based in Moscow. The first,
second and fourth respondents are, respectively, Nutritek International Corp
(Nutritek), Marshall Capital Holdings Ltd (Marcap BVI), both British Virgin
Islands companies, and Mr Konstantin Malofeev, a Russian businessman
resident in Moscow said to be the ultimate owner and controller of both, as
well as of the third respondent, Marshall Capital LLC (Marcap Moscow), a
Russian company which has not been served.

[2] The present case arises from a facility agreement dated 23 November 2007
(the facility agreement) entered into between VTB and a Russian company,
Russagroprom LLC (RAP), under which VTB advanced some $US225,050,000
to RAP. The advance was primarily to enable RAP to buy six Russian dairy
companies and three associated companies (the dairy companies) from
Nutritek. After making three interest payments (and no payments of capital),
RAP defaulted on the loan in November 2008. VTB believes the security
provided for the loan to be worth only in the region of $US32m to $US40m.

[3] VTB’s case is that it was induced in London to enter into the facility
agreement, and an accompanying interest rate swap agreement, by
misrepresentations made by Nutritek, for which the other respondents are
jointly and severally liable. The misrepresentations alleged are, first, that RAP
and Nutritek were not under common control, and second, that the value of
the dairy companies was much greater than they were in fact worth. VTB’s
case is that the misrepresentations were fraudulent.

[4] In order to bring proceedings in tort in England against any of the
respondents, VTB required permission to effect service on them out of the
jurisdiction. Permission was obtained from Master Winegarten on 11 May
2011. The first, second and fourth respondents were served, and applied to set
aside the service. In response, VTB applied for leave to amend its particulars of
claim to add a contractual claim, seeking to hold the respondents liable for
breach of the facility agreement and interest rate swap, on the basis that RAP’s
corporate veil could in the circumstances be pierced and the respondents held
liable as persons behind the borrowing. The respondents’ application to set
aside succeeded and VTB’s application to amend failed before Arnold J, and the
Court of Appeal upheld his decision on both points, albeit by reasoning in
some respects different (see [2012] EWCA Civ 808, [2012] 2 BCLC 437).

[5] As to service out, it is common ground, in the light of the decisions
below, that VTB has a serious issue to be tried in tort against each of the
respondents, and a good arguable case that its tort claims fall within
para 3.1(9)(a) of PD 6B, CPR Pt 6, on the basis that they led to VTB sustaining
damage within the jurisdiction. But both courts below held that VTB failed to
show that England was clearly or distinctly the appropriate forum for
resolution of VTB’s tort claims. As to piercing the corporate veil, both courts
have held that, although such a principle exists, no basis exists in the present
circumstances for applying it to hold the respondents liable on a facility
agreement or interest rate swap, into which they are alleged to have induced
VTB to enter by deceit.
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[6] VTB now appeals by permission of the Supreme Court on both points,
which I will consider in turn.

APPROPRIATE FORUM—THE BASIS OF THE CLAIMS
[7] Both the alleged misrepresentations on which VTB relies originated in

Russia, but they reached VTB in London (very probably via VTB Moscow), and
were relied upon by VTB there when it gave formal agreement to the facility
agreement and interest rate swap there. Further, VTB sustained its loss by
disbursing money in and from London, although, as will appear, it was in fact
covered by VTB Moscow against any loss which it might otherwise make on
the loan. In these circumstances, I address the question of the appropriate
forum on the basis that, contrary to the conclusion of the judge and Court of
Appeal, the law governing the alleged tort of deceit is English rather than
Russian law. In summary, this is because England is the place where the events
constituting the tort occurred, within the meaning of s 11(1) of the Private
International Law (Miscellaneous Provisions) Act 1995 and the respondents
have not shown under s 12 that the significance of the factors connecting the
tort with Russia is such that it is substantially more appropriate for Russian
rather than English law to apply to determine the issues arising in this case.
Whether the same applies to the alleged tort of conspiracy was not the focus of
detailed submissions on this appeal and appears to me more doubtful. The
conspiracy was to commit the deceit, but since both are based on a common
design allegedly formed in Russia, that is a point that cuts both ways. I am
however content to proceed on the basis that the conspiracy was, like the
deceit, governed by English law, since ultimately in my view it makes no
difference to the result.

[8] It is relevant in the light of the above to examine the pleaded basis for the
allegations of deceit and conspiracy. Each of these alleged torts depends upon
an allegation that the first respondent, Nutritek, made false representations as
part of a common design and conspiracy with the other respondents to
defraud VTB (paras 27(f) and (g) of the amended particulars of claim). They
‘acted in concert pursuant to a common design’ (para 67(a) of the amended
particulars of claim). The nominal owner of Nutritek was the second
respondent, Marcap BVI. Marcap BVI through another company owned and
controlled Marshall Capital LLC (Marcap Moscow), and it is pleaded that
‘Marcap through Marcap BVI had de facto control of and beneficially owned in
part Nutritek’ (para 68(a) of the amended particulars of claim; see also para 55)
and that ‘The whole transaction under which VTB was defrauded was
co-ordinated by Marcap’ (para 68(d)). ‘Marcap’ is defined as ‘the Marshall
Capital group of companies’ (para 3). These pleaded formulations no doubt
point to the reality that the affairs of Nutritek were controlled in Moscow, by
Marcap Moscow through Marcap BVI, and, consistently with this, Marcap
Moscow’s offices and personnel feature prominently in the history of the
transaction (see eg paras 30 and 69 of the amended particulars of claim and
para [19], below).

[9] It follows that, even though the tort of deceit was itself committed in
England, the alleged tortious responsibility of all the respondents depends
upon its being established that they were party to a common design. On the
facts of this case, it is also clear that any common design is alleged to have been
and must have been formed in Russia. That is where Mr Malofeev and Marcap
Moscow are based and it is ‘Marcap’ who co-ordinated the transaction under
which the fraud allegedly occurred and through Mr Malofeev as Marcap BVI’s
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agent that the Court of Appeal held that there was a good arguable case against
Marcap BVI (see [2012] 2 BCLC 437 at [127]). As to Nutritek, that was, like
Marcap BVI, a British Virgin Islands company, but it was principally owned by
two Russian companies (see para 2(a) of the amended particulars of claim), it
was managed in Russia, no doubt through Marcap Moscow, and the approach
relating to the proposed sale and facility agreement was made on its behalf to
VTB Moscow by Mr Malofeev. The principal witnesses from all three
respondents who have been served in relation to the alleged torts will come
from Russia.

[10] The conclusion that the alleged tort of deceit is governed by English law
is very relevant to the question of the appropriate forum, and I am prepared to
assume that the alleged tort of conspiracy is also governed by English law.
However, assuming English law to govern both alleged torts, no one suggests
that this is decisive of the appropriate forum. For reasons I have already
indicated, the common design on which VTB’s tortious claims depend is
thoroughly Russian.

THE LEGAL PRINCIPLES REGARDING APPROPRIATE FORUM
[11] The appeal was originally presented to the Supreme Court as raising a

significant issue regarding the nature and extent of the relevance of the
governing law and the way in which this should be expressed. The suggestion
was that a conclusion that the tort was committed in England gave rise to a
‘strong presumption’ in favour of an English forum. It was submitted that the
Court of Appeal had unjustifiably diluted this. It appears clear that it was only
before the Court of Appeal that the suggestion was evidently first advanced.
The judge’s judgment makes no reference at all to the line of authority
represented by Cordoba Shipping Co Ltd v National State Bank, Elizabeth, New
Jersey, The Albaforth [1984] 2 Lloyd’s Rep 91 (The Albaforth), to which so much
significance is now attached. The appellant’s skeleton argument before the
Court of Appeal raises the point, but does not in any way criticise the judge for
not mentioning it—again indicating that the different counsel representing the
appellant at that stage had not relied upon it.

[12] The locus classicus in relation to issues of appropriate forum at common
law is Spiliada Maritime Corp v Cansulex Ltd, The Spiliada [1986] 3 All ER 843,
[1987] AC 460 (The Spiliada), where Lord Goff of Chieveley gave the leading
speech. He identified as the underlying aim in all cases of disputed forum, ‘to
identify the forum in which the case can be suitably tried for the interests of all
the parties and for the ends of justice’ ([1986] 3 All ER 843 at 858, [1987] AC 460
at 480). But he also identified the important distinction in the starting point and
onus of proof between cases where permission is required to serve proceedings
out of the jurisdiction and situations where service is possible without
permission ([1986] 3 All ER 843 at 858, [1987] AC 460 at 480). The present case
falls into the former category. In cases within that category, permission was not
to be granted under the former rules of court ‘unless it shall be made
sufficiently to appear to the court that the case is a proper one for service out’
(RSC Ord 11, r 4(2)), and, as Lord Goff noted, the jurisdiction being exercised
‘may be ‘exorbitant’’ ([1986] 3 All ER 843 at 858, [1987] AC 460 at 481). On this
basis, Lord Goff concluded that—

‘The effect is, not merely that the burden of proof rests on the plaintiff
to persuade the court that England is the appropriate forum for the trial of
the action, but that he has to show that this is clearly so.’ (See [1986]
3 All ER 843 at 858, [1987] AC 460 at 481.)
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[13] Lord Goff went on to explain that caution was necessary in respect of
the word ‘exorbitant’ – caution that explains his statement that the jurisdiction
to serve out ‘may’ be exorbitant. He noted that the circumstances in which
permission to serve out may be granted—

‘are of great variety, ranging from cases where, one would have thought,
the discretion would normally be exercised in favour of granting leave
(eg where the relief sought is an injunction ordering the defendant to do or
refrain from doing something within the jurisdiction) to cases where the
grant of leave is far more problematical. In addition, the importance to be
attached to any particular ground invoked by the plaintiff may vary from
case to case. For example, the fact that English law is the putative proper
law of the contract may be of very great importance … or it may be of
little importance as seen in the context of the whole case. In these
circumstances, it is, in my judgment, necessary to include both the
residence or place of business of the defendant and the relevant ground
invoked by the plaintiff as factors to be considered by the court when
deciding whether to exercise its discretion to grant leave; but, in so doing,
the court should give to such factors the weight which, in all the
circumstances of the case, it considers to be appropriate.’ (See [1986]
3 All ER 843 at 859, [1987] AC 460 at 481–482.)

The modern rules reflect more precisely Lord Goff ’s statement of general
principle, in providing that permission is not to be given unless the court is
‘satisfied that England and Wales is the proper place in which to bring the
claim’: CPR 6.37(3).

[14] In the present case, the appellants rely upon words of Robert Goff LJ, as
he was, in the earlier Court of Appeal case of The Albaforth [1984] 2 Lloyd’s Rep
91, and the acceptance of that case as consistent with The Spiliada by the House
of Lords in the later case of Berezovsky v Michaels [2000] 2 All ER 986, [2000]
1 WLR 1004. In The Albaforth (at 96) Robert Goff LJ deduced from earlier case
law that—

‘where it is held that a Court has jurisdiction on the basis that an alleged
tort has been committed within the jurisdiction of the Court, the test
which has been satisfied in order to reach that conclusion is one founded
on the basis that the Court, so having jurisdiction, is the most appropriate
Court to try the claim, where it is manifestly just and reasonable that the
defendant should answer for his wrongdoing. This being so, it must usually
be difficult in any particular case to resist the conclusion that a Court
which has jurisdiction on that basis must also be the natural forum for the
trial of the action. If the substance of an alleged tort is committed within
a certain jurisdiction, it is not easy to imagine what other facts could
displace the conclusion that the Courts of that jurisdiction are the natural
forum. Certainly, in the present case, I can see no factors which could
displace that conclusion.’

[15] In Berezovsky’s case a challenge to the consistency of this approach with
The Spiliada was rejected by Lord Steyn in a speech with which the other two
members of the majority agreed: speaking of a line of authority in which the
approach taken in The Albaforth had been followed, he said ([2000] 2 All ER 986
at 995, [2000] 1 WLR 1004 at 1014):

‘The express or implied supposition in all these decided cases is that the
substance of the tort arose within the jurisdiction. In other words the test
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of substantiality as required by Kroch v Rossell & Cie SPRL [1937] 1 All ER
725 was in each case satisfied. Counsel for Forbes argued that a prima facie
rule that the appropriate jurisdiction is where the tort was committed is
inconsistent with The Spiliada. He said that The Spiliada admits of no
presumptions. The context of the two lines of authority must be borne in
mind. In The Spiliada the House examined the relevant questions at a high
legal of generality. The leading judgment of Lord Goff is an essay in
synthesis: he explored and explained the coherence of legal principles and
provided guidance. Lord Goff did not attempt to examine exhaustively the
classes of cases which may arise in practice, notably he did not consider the
practical problems associated with libels which cross national borders. On
the other hand, the line of authority of which The Albaforth is an example
was concerned with practical problems at a much lower level of generality.
Those decisions were concerned with the bread and butter issue of the
weight of evidence. There is therefore no conflict. Counsel accepted that
he could not object to a proposition that the place where in substance the
tort arises is a weighty factor pointing to that jurisdiction being the
appropriate one. This illustrates the weakness of the argument. The
distinction between a prima facie position and treating the same factor as a
weighty circumstance pointing in the same direction is a rather fine one.
For my part The Albaforth line of authority is well established, tried and
tested, and unobjectionable in principle.’

[16] Kroch v Rossell [1937] 1 All ER 725 was a case in which a foreigner
describing himself as ‘a gentlemen of no occupation’ claimed that he had been
libelled in Le Soir, a publication with a daily circulation in Paris of about a
million and a half, and in London of well under 50. He failed to establish any
English reputation or connection, save temporary presence here to start the
proceedings. Not surprisingly, the Court of Appeal thought that any breach
here was technical and of no substance. It described the principles governing
permission as requiring an examination of the circumstances to identify where
the action should be better tried, in terms which foreshadowed Lord Goff ’s
approach in The Spiliada.

[17] Berezovsky v Michaels was concerned with an alleged libel of a Russian
businessman in a magazine with sales of 785,000 in the USA, 1,900 in England
and 13 in Russia. But, in contrast with the position in Kroch’s case, the claimant
had significant connections with and reputation to protect in England. On the
basis that the English tort was a separate one, for the pursuit of which England
was prima facie the appropriate forum on the approach taken in The Albaforth,
the majority in the House upheld the Court of Appeal’s conclusion that
England was the appropriate forum for its pursuit.

[18] The Albaforth line of authority is no doubt a useful rule of thumb or a
prima facie starting point, which may in many cases also prove to give a final
answer on the question whether jurisdiction should appropriately be exercised.
But the variety of circumstances is infinite, and the Albaforth principle cannot
obviate the need to have regard to all of them in any particular case. The
ultimate over-arching principle is that stated in The Spiliada, and, if a court is
not satisfied at the end of the day that England is clearly the appropriate
forum, then permission to serve out must be refused or set aside.

THE HISTORY OF THE TRANSACTION
[19] In the present case, there are two elements of the deceit by which VTB

claims that it was deceived into entering into the facility agreement: the first
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goes to the ownership of the buyers, RAP; the second goes to the financial
position of the dairy enterprises being sold to RAP. A large part of the evidence
on these aspects by which VTB obtained permission to serve out of the
jurisdiction on 11 May 2011 consisted of statements from Mr Konstantin
Tulupov and Mr Vadim Muraviev, both of Moscow. There was further evidence
in support of the application for permission to serve out, all from other Russian
witnesses: see Arnold J’s judgment [2012] 2 BCLC 437 at [191], quoted at [41],
below.

[20] Mr Tulupov was until October 2008 employed at VTB Moscow as a
director within the investment business acquisition and leverage finance team
in Moscow. Mr Muraviev had no personal involvement in events but was when
he made his statement in April 2011 the head of the division of distressed debt
settlement at VTB Moscow and made his statement on the basis of a series of
interviews had on 1 February 2011 with various staff members of VTB, namely
Colin Magee, VTB’s then general counsel, Julia Ferris, director at VTB’s legal
counsel department, Peter Yates, VTB’s head of credit portfolio management
and administration and Martin Pasek, managing director of structuring at
VTB.

[21] Mr Tulupov explains that he was the project manager in respect of the
facility agreement between VTB and RAP, a transaction that ‘was both high
risk but offered potentially significant benefits for VTB and VTB Moscow’
(para 8). As such he would (para 70) attend meetings with and obtain
information from potential borrowers, draft proposed terms of any loan to
submit to VTB Moscow’s credit committee, liaise with VTB where it was to be
the lender of record, deal with any matters raised by VTB Moscow’s credit
committee, have the conduct of matters arising after any loan was made,
although where VTB was the lender of record ‘the performance of the loan
was also monitored by it’ and in all these matters report to his managing
director, Mr Konstantin Ryzhkov, and at times also to his superior, one of two
senior vice presidents, Mr Vassily Kirpichev and Mr Alexander Yastrib, who in
turn reported to the deputy president, Mr Levin. During the course of the
present transaction, Mr Ryzhkov also became head of the investment business
acquisition and leverage finance team of VTB in London (according to
Mr Muraviev from 1 September 2007).

[22] Mr Tulupov in para 8 of his statement deals with the two bases of the
present claim. He states that the value of the shareholding and cash flow of the
dairy companies was of considerable importance to VTB and VTB Moscow,
since it represented the only real security of value, and for this reason they
wanted an independent valuation and relied upon that provided by Ernst &
Young dated September 2007. As to the alleged representation regarding
ownership of RAP, he said:

‘G. Whilst it was entirely a matter for the Credit Committee of VTB
Moscow, if VTB Moscow had known that the proposal for the sale by
Nutritek was to a company under common control, it is likely VTB
Moscow would have approached the proposal differently. In particular, I
believe that it is likely to have viewed the proposal as one seeking asset
finance rather than acquisition finance. Amongst one of the many
additional matters that would have been considered (and to which I will
briefly refer later in this statement) would be the provision of additional
security.
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H. Given that it was disclosed to VTB Moscow at the outset that
Nutritek was controlled by Marcap, which I understood was a family of
funds controlled by Mr Konstantin Malofeev … then Marcap was the
obvious target to provide that security. This was particularly the case, when
it was known to VTB Moscow that Nutritek urgently needed to raise funds
to pay certain credit linked notes (CLN) and that some of the monies
raised by the sale of the Dairy Companies were being used to pay them. It
would have been noteworthy if Marcap refused to provide security for the
risk that VTB and VTB Moscow were taking.’

[23] Mr Tulupov proceeds at some length to set out the history of the
transaction, starting with a meeting in Moscow where the proposed
transaction was explained to Mr Ryzhkov and Mr Tulupov by Mr Malofeev and
a Mr Provotorov, following which Mr Tulupov on about 18 July 2007 engaged
Mr Johnston of Dewey & LeBoeuf, London to draw up finance documentation
for a loan to an unknown borrower who Mr Malofeev and Mr Provotorov said
they had in mind to approach to buy the dairy companies. VTB’s director,
Ms Bragina, responsible for investment business acquisition and leverage
finance at VTB, was copied into the e-mail and a party to the conference call by
which Mr Tulupov instructed Mr Johnston. A subsequent enquiry by
Mr Johnston of Mr Tulupov as to the identity of any borrower led to the
answer, that ‘the potential purchaser is controlled by a group of individuals
with whom, Marcap assures, you can’t have any conflict of interest’.
Mr Johnston described this as evasive and said that VTB would need to do a
KYC (know your customer) clearance on the borrower.

[24] Arnold J’s judgment ([2012] 2 BCLC 437 at [14]) records that Mr Tulupov
had a further meeting with Mr Provotorov and Mr Leonov in Moscow in late
July, after which he e-mailed them with two versions of a term sheet, copying
in Mr Malofeev, Mr Ryzhkov and Ms Bragina.

[25] A third Moscow meeting involving Mr Tulupov, Mr Malofeev,
accompanied by Mr Provotorov and probably also by Mr Yuri Leonov, took
place at Marcap Moscow’s offices in early October, when Mr Malofeev
identified RAP as the potential buyer and borrower. But, according to
Mr Tulupov, nothing was said to suggest that the sale would be to anything
other than an independent third party, and that it would have been apparent to
Mr Malofeev and his colleagues that what was being discussed was acquisition
finance, rather than a balance sheet loan. A third term sheet was e-mailed by
Mr Tulupov to the previous recipients, but not on this occasion copied to
Ms Bragina. It identified VTB as the lender and recorded that additional
commission was to be earned through a derivative tied to the shares and there
was to be an interest rate swap to hedge interest and currency risks.

[26] VTB was commonly lender of record on such transactions, because it
could offer more sophisticated lending structures and because English law
offers greater protection in the event of default, but in such cases VTB Moscow
would lend the relevant moneys to VTB, as here, under a 100 per cent
participation agreement, although, in addition VTB was in this case itself
involved in providing the interest rate swap agreement. In these circumstances,
from an early stage, Mr Tulupov also worked with his counterpart at VTB,
Ms Bragina, copying her into e-mails.

[27] Mr Tulupov’s role was thereafter to obtain, check and distribute the
information required by the various departments of VTB Moscow, to obtain
their reports and opinions, to draw these together in a ‘Deal Description’ and
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‘Draft Credit Committee Decision’, to have these documents signed and
approved by Mr Ryzhkov and then submitted to the credit committee of VTB
Moscow, after approval by which ‘the decision would still need to be reviewed
by both the Managing Board of VTB Moscow given the size of the loan and
VTB as both the Lender of Record and the party entering into the Interest Rate
Swap Agreement’ (para 34). In performing his role, Mr Tulupov liaised
principally with Mr Leonov, but also with Mr Provotorov and Ms Tyurina and
in relation to Nutritek with Mr Skuratov, all in Moscow. One of the documents
obtained in this process was the Ernst & Young report of 2007 on the dairy
companies.

[28] A draft deal description and draft credit committee decision were
prepared with the assistance of Dewey & LeBoeuf for VTB/VTB Moscow and
of Clifford Chance for RAP and were then signed off by Mr Yastrib,
Mr Ryzhkov and Mr Tulupov, before being reviewed and approved on
31 October 2007 at a meeting of VTB Moscow’s credit committee, attended by
Mr Novikov, Mr Yu, Mr Belov, Mr Kuzmenko, Mr Yastrib, Mr Shipilov,
Mr Krasnoselsky and Mrs Bozhaeva. The approval recorded that the committee
had, after taking ‘into consideration a good financial situation of the borrower’
classified the debt as ‘Quality Category 1’.

[29] The approval was subject to conditions. These included the provision of
‘a report for the assessment of the market value of the shares and stakes’, a
reference to the Ernst & Young report already provided, a further copy of
which was provided by RAP and Mr Leonov on 7 November 2007 (and
circulated by Mr Tulupov to Ms Bragina and Mr Magee, albeit in Russian, on
12 November). They also included further approval of the proposal by VTB
Moscow’s management board and VTB. Mr Tulupov recites that these
approvals were obtained, the former by a formal board resolution, and that he
was not involved in the latter, although he says that it was apparent from his
discussions with Mr Ryzhkov and Ms Bragina that ‘they relied upon the false
representations when approving the loan’.

[30] This refers to the Ernst & Young report of 2007, but it can hardly refer to
any representation relating to the ownership of RAP, since Mr Tulupov goes on
to say that, ‘once approval to the credit line had been obtained from VTB and
VTB Moscow’, steps were taken to implement the conditions precedent which
‘clearly included confirming the beneficial ownership of RAP as is apparent
from the e-mails of 6 and 8 November’ which are exhibited to his statement.
None of the conditions precedent is, however, explicitly directed to obtaining
such confirmation (even though one of them required the provision to VTB
and VTB Moscow of the decisions of the authorised management bodies of
RAP approving the acquisition).

[31] As to the e-mails to which Mr Tulupov refers, these are from
Ms Bragina, reporting to various colleagues in VTB (including Mr Yates) and
copying to Mr Ryzhkov and Mr Tulupov, information that RAP’s beneficiary
and 90 per cent shareholder (with the other 10 per cent being owned by ‘his
management team’) was a Mr Vladmir Alginin, and giving some details of his
recent business career. These e-mails are also relied upon by Mr Tulupov as an
example of the involvement of Ms Bragina, who has left VTB and whose
whereabouts cannot now apparently be ascertained. However, it seems clear
that all they show is that Ms Bragina was passing on internally information
which she had herself received from another unidentified source. VTB’s very
unspecific plea is that this was ‘information provided to VTB and VTB Moscow
by the management of Nutritek’ (para 51 of the amended particulars of claim).
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There is no indication that Ms Bragina had any direct contact with the
management of Nutritek, and the substantial likelihood must be that any
information which reached her came from VTB Moscow.

[32] VTB Moscow’s management board approved the transaction on
13 November, and an application was signed by Ms Bragina and Mr Thunem
on behalf of VTB for credit facilities. The application recorded that RAP had
approached VTB Moscow for the debt financing of its proposed acquisition of
the dairy companies, and that under the proposed structure VTB was to act as
lender of record, but VTB Moscow was to ‘fully fund the transaction and fully
undertake the credit risk under the transaction’ in accordance with the
participation agreement. It also recorded that the market value of the dairy
company shares had been determined by Ernst & Young. On 19 November a
similar application was signed off by Ms Wooi, Mr Yates and Mr Manning on
behalf of VTB in respect of the interest rate swap. It however recorded the
structure risk as ‘potentially high, but acceptable’, on the basis that the
transaction was considered unsecured, and the security package (RAP’s shares
in the dairy companies) of little tangible value, the financial risk as high, on the
basis that, according to the historical balance sheets the price being paid for the
companies appeared to be significantly above the book value of the assets. As
to ownership risk, it recorded that no formal information could be found
confirming that Mr Alginin was RAP’s beneficial owner ‘as IB [investment
banking] have advised’, that they were requesting formal proof as a condition
precedent to drawdown, and to make the ownership risk medium. There is no
indication that this point was followed up, even in relation to the interest rate
swap, and it is not part of VTB’s case in respect of the loan that it relied upon
any later representation regarding RAP’s ownership or Mr Alginin.

[33] Mr Tulupov continued to be the means by which the transaction was
progressed, and sent VTB’s mandate letter, updated term sheet and fee letter to
RAP for signature on 16 November. On 23 November 2007 the facility
agreement was completed, being signed for VTB by Mr Ryzhkov as ‘managing
director, head of acquisition and leveraged finance’ and by Ms Bragina as
‘director, acquisition and leveraged finance’. The interest rate swap agreement
was completed on 28 November, being signed for VTB by Mr Ryzhkov as
‘managing director’ and by Mr Steve Humphries as ‘senior manager
operations’. The 100 per cent funded participation agreement between VTB
and VTB Moscow was completed on the same date. Mr Thunem, then head of
global markets at, but no longer with, VTB and Mr Ianovski signed for VTB.
Under it, VTB’s liability to repay any sum funded by VTB Moscow was limited
to any amount that it received from RAP (or any other obligor under the loan
facility). All these agreements were subject to English law, and included
provisions recognising England as an appropriate forum in the event of any
dispute.

[34] Mr Muraviev’s second-hand account of the history in his statement is
understandably shorter. But, having spoken to Mr Yates, because both
Ms Bragina and Mr Thunem had left, he understood that—

‘A. Once the decision had been taken by VTB Moscow to enter into the
Participation Agreement, there was no need for the matter to be decided
by the Credit Committee of [VTB];

B. Instead, it was sufficient for the loan to proceed if the proposed
transaction had been approved by Mr Ryzhkov, given his senior position
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within both [VTB] and JSC VTB, and the ACF [advance credit facility]
dated 13 November 2007 was signed off by the appropriate authorised
signatories;

C. Mr Ryzhkov approved the transaction and indeed he signed the
Facility Agreement together with Ms Bragina on behalf of [VTB] …

H. Notwithstanding the position taken by Credit Risk in the ACF dated
15 November 2007 that “Credit Risk consider this transaction as unsecured
as the security package has little tangible value”, in granting the loan and
approving the ISA, [VTB] did rely heavily on the representations that had
been made as to: (i) the past financial performance of the Dairy
Companies and the forecast performance; (ii) the 2007 E & Y 2007
Valuation of the Dairy Companies based upon those figures, and (iii) The
SPA representing a commercial transaction between two separate entities,
namely RAP and Nutritek. It was entirely unaware that they were under
the common control of Marshall Capital Group of Companies and
believed them to be under separate control based on the information that
had been provided by Nutritek.’

[35] Mr Muraviev concluded by saying:

‘11. Having spoken to Mr Yates, Colin Magee, Julia Ferris and Martin
Pasek I am informed that and believe that if [VTB] had known that RAP
and Nutritek were under the common control of Marshall BVI or that the
representations identified above and contained in the 2007 E & Y Valuation
were false then it would not have entered into the Facility Agreement or
the ISA or permitted the draw down of the Tranche A monies.’

THE ISSUES
[36] Numerous judicial statements establish that it is incumbent on a

defendant challenging the jurisdiction ‘so far as possible to identify the issues
concerned and to state as clearly as possible how they arise or may arise in the
proceedings’: see eg Limit (No 3) Ltd v PDV Insurance Co [2005] 2 All ER (Comm)
347 at [72] per Clarke LJ; Dicey, Morris & Collins The Conflict of Laws (15th edn,
2012) para 11–143.

[37] In the present case, the basic issues were in my view established by the
evidence and submissions adduced below. The respondents deny that false
representations were made, deny that they were party to any that were made,
deny that any reliance was placed on any that were made and, for good
measure, rely upon the participation agreement as showing that VTB, as
opposed to VTB Moscow, did not suffer any loss. The last point was strongly
argued in the courts below, as showing that VTB had no good arguable case in
respect of which it could properly seek permission to serve out of the
jurisdiction, but the Supreme Court refused permission to re-argue the point
before it. The case must therefore be considered on the basis that the claim is
properly arguable, but that this defence is among those that the respondents
will advance to it. It is however essentially a point of law, in relation to which
there is no reason to think that the answer would be any different in Russia to
here.

[38] All the points mentioned in the previous paragraph were treated as
issues in the courts below. In relation to one respondent, Marcap BVI, Arnold J
concluded that there was no serious issue to be tried. But in relation to
Nutritek and Mr Malofeev he concluded that VTB had a real prospect of
establishing deceit, despite issues argued before him as to the incurring of any
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loss, the making of any false representations and reliance. The Court of Appeal
considered that, even in respect of Marcap BVI, a serious issue to be tried
existed, while setting aside service on all three respondents on the ground that
England was not the appropriate forum.

[39] A suggestion that the respondents should have advanced a positive case
to support their denial of any involvement in the alleged deceit appears to me
to go too far. Even where jurisdiction is established, a defendant is entitled to
deny involvement in or liability for an alleged deceit, without advancing a
positive explanation as to why he was not party to an alleged lie or conspiracy
or as to how assets acquired proved, without any prior knowledge on his part,
to be worth so much less than independent accountants had valued them as
being. Further, no suggestion or objection appears to have been made below to
the case being argued, as it was, on the basis that all the issues were properly
raised by the respondents’ general denials. On the other hand, there may be
particular points, in relation to which, in the absence of any positive case from
a defendant’s side, it is not possible to conclude that any evidence will be called
by the defence. That may in turn preclude bringing into account the
convenience or otherwise of adducing in England or Russia any such evidence
from the defence side as might be supposed to exist on such points, had any
positive case been raised on them.

[40] It is also clear, from such material as the court has before it in relation to
the issue regarding the worldwide freezing order, that VTB has been given a
considerable understanding by Mr Malofeev himself of the nature of his case
regarding the discrepancy between the position indicated by the Ernst & Young
report of 2007 and the position as it materialised not very long after the
completion of the transaction. Mr Michaelson, the partner at SJ Berwin acting
for Mr Malofeev, recorded in his tenth statement of 18 October 2011 (paras 38
to 42) that Nutrinvestholding (Nutritek’s parent) had at Mr Malofeev’s instance
instructed Ernst & Young to prepare a further report dated 26 February 2010,
to determine precisely what accounting practices and transactions were taking
place within the Nutritek business and that the report does not implicate
Mr Malofeev. Mr Michaelson went on to refer to ‘the obvious inconsistency
between Mr Malofeev commissioning the report and at the same time being
responsible for any wrongdoing identified’ (para 43).

THE JUDGMENTS BELOW
[41] Arnold J addressed the question of the appropriate forum as follows

([2012] 2 BCLC 437 at [186]–[195]):

‘Stage I
[186] The factors that may be taken into account in determining which is

the natural forum for the action include: (a) the personal connections
which the parties have to the countries in question; (b) the factual
connections which the events relevant to the claim have with those
countries; (c) factors affecting convenience or expense such as the location
of the witnesses or documents; and (d) the applicable law.

[187] Counsel for VTB submitted that England was the natural forum
because (i) VTB is English, (ii) the misrepresentations were relied upon in
England, (iii) the money was lent and the loss sustained in England, (iv) the
facility agreement, ISA, the participation agreement and the SPA contain
English law and English jurisdiction or arbitration clauses and (v) the
applicable law is English law. I do not consider that any of these factors
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points strongly to England being the natural forum in the present case. So
far as (i) is concerned, VTB is controlled by VTB Moscow. As to (ii), as
explained above, it seems to me that VTB’s reliance was wholly secondary
to that of VTB Moscow. In relation to factor (iii), the loss was sustained
because Russian assets provided inadequate security. As to (iv) and (v), the
English law clauses are immaterial once it is concluded, as I have, that the
law applicable to the tort is Russian law. The English jurisdiction and
arbitration clauses are a pointer to England, but not a strong one given that
the claim is a tort claim not a contract claim.

[188] Counsel for the defendants submitted that the following factors
pointed to Russia being the natural forum. First, the connections of the
parties to Russia. VTB is controlled by VTB Moscow, which is Russian.
Furthermore, the litigation is being managed by VTBDC, which is also
Russian. MarCap Moscow and Mr Malofeev are Russian. It is common
ground that Nutritek was managed from Russia, and VTB’s case is that
Mr Malofeev controls both Nutritek and MarCap BVI. Furthermore, it is
VTB’s case that Mr Malofeev orchestrated the fraud, primarily through
MarCap Moscow.

[189] Secondly, the connections of the events constituting the torts to
Russia. The transaction was introduced to VTB Moscow at meetings
between Russian individuals in Russia. The negotiations mainly took place
in Russia. The misrepresentations were made and mainly received in
Russia. The more important misrepresentation concerned the performance
of the dairy companies, which are Russian companies. The 2007 E & Y
valuation was a valuation by Ernst & Young’s Moscow office and was
based on information provided by Nutritek’s Russian management. The
misrepresentations were primarily relied upon by VTB Moscow acting
through its credit committee and management board in Russia. It was VTB
Moscow and VTBDC which primarily dealt with RAP’s default and
enforcing the security. The secured assets were in Russia. The discovery of
the fraud took place in Russia. Although the loss was sustained by VTB in
England, as discussed above the ultimate economic impact is in Russia.

[190] Thirdly, most of the witnesses are Russian and many of the
documents are in Russian and located in Russia. So far as the witnesses are
concerned, there are a considerable number of relevant Russian witnesses
from VTB Moscow, VTBDC, Ernst & Young, Nutritek (Mr Skuratov and
the managers of the dairy companies), MarCap Moscow (Mr Leonov,
Mr Provotorov, Ms Tyurina and Mr Popov as well as Mr Malofeev) and
RAP (Ms Kremneva and Mr Pankov). Other potential Russian witnesses
include Mr Sazhinov and Mr Alginin. By contrast, there are relatively few
material witnesses from VTB. The two most important ones appear to be
Ms Bragina and Mr Ryzhkov. Both have left VTB (as has Mr Thunem). It
appears that Mr Ryzhkov is in Russia, while VTB’s evidence is that
Ms Bragina is “believed to be” in England. Although Mr Ryzhkov has been
contacted about the matter, it does not appear that Ms Bragina had been.

[191] As counsel for the defendants pointed out, it is striking that all of
VTB’s witness statements in support of its application for permission to
serve out, other than one from its solicitor, were made by Russian
witnesses. In addition to the statements of Mr Tulupov and
Mr Chernenko, these consisted of:

(i) a statement made by Andrey Puchkov, deputy chairman of VTB
Moscow, which among other matters dealt with VTB Moscow’s reliance
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on the misrepresentations alleged, Mr Puchkov having been present at the
management board meeting on 13 November 2007 at which the
transaction was approved;

(ii) a statement made by Vadim Muraviev, head of the division of
distressed debt settlements at VTB Moscow, who gave evidence as to
VTB’s reliance on the misrepresentations alleged based on interviews with
four English employees of VTB including Mr Magee and Mr Pasek; and

(iii) a statement made by Denis Zemlyakov, general director of VTBDC,
General Director of VTBDC, who gave evidence concerning RAP’s default
and the enforcement of the security.

[192] In addition, VTB relied on two draft statements from Alexander
Buryan and Irina Leonova, who were employed by RAP as vice-president
and chief accountant. Furthermore, since then a number of statements
have been made by Arthur Klaos of VTBDC, in the most recent of which
Mr Klaos relays information provided to him by (among others)
Mr Ryzhkov and Alexander Yastrib (at the time senior vice-president of
VTB Moscow and now a board member of the Bank of Moscow).

[193] While the four VTB employees interviewed by Mr Muraviev are
evidently material witnesses to VTB’s claim (although Mr Magee and
Mr Yates appear to have had more involvement in the transaction than
Mr Pasek or the fourth employee, Julia Ferris), it is clear that they are of
secondary importance compared to Ms Bragina and Mr Ryzhkov, let alone
Mr Tulupov and his colleagues in Moscow. If the claim is tried in England,
witnesses located in Russia will not be compellable except by means of
letters rogatory. Even if they are prepared to give evidence voluntarily, they
may not be prepared to come in person, necessitating evidence being given
by videolink. Even if they are prepared to come in person, they are likely
to require interpreters. As for the documents, many of these have required
or will require translation. It is true that the agreements are mainly in
English, and that these are important documents, but these and other
documents in English form a relatively small proportion of the relevant
documents even at this stage of the proceedings.

[194] Fourthly, counsel for the defendants submitted that the applicable
law was not a strong factor in favour of England even if it was English law.
It is clear from the expert evidence before the court (as to which, see
below) that the Russian courts can receive expert evidence as to English
law. Furthermore, the key issues in the case are likely to be factual rather
than legal. In the event, of course, I have concluded that the applicable law
is Russian law, which supports the conclusion that Russia is the natural
forum.

[195] In my judgment, taking all the factors considered above into
account, the natural forum is Russia.’

[42] The Court of Appeal—before which reliance was, for the first time,
placed on the suggested presumption arising from The Albaforth (see [14],
above)—dealt with the issue of appropriate forum as follows ([2012] 2 BCLC
437 at [164]–[168]):

‘[164] We have already commented that the judge may have erred in his
interpretation of the test adumbrated in the Spiliada case. Instead of asking
first whether England was the “natural forum” and then, even if it is not,
asking whether England is nevertheless the appropriate forum for other
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reasons, there is only one overall question to be answered: has VTB
established that England is clearly or distinctly the appropriate forum?

[165] In our view the judge was correct to conclude that VTB has failed
to do so. The steps leading to our conclusions are as follows: first, we will
assume (based on our discussion above) that the fact that VTB has
sustained its loss resulting from the torts in England raises a prima facie
case that England is the appropriate forum in which to try the disputes.
Secondly, however, we have to take account of all the other factors
identified by both sides in order to determine whether VTB has satisfied
the court that England is clearly or distinctly the appropriate forum.

[166] Thirdly, in that regard, we have concluded, on the basis of the
material presently before us, that the applicable law of the torts is Russian
law. That cannot be a concluded view. Wherever a trial takes place, it can
be challenged. But that point works both ways. Even if we had concluded
that the applicable law of the torts was English law, this would not have
been a factor that would weigh heavily in making England the appropriate
forum, precisely because if the defendants wished to allege and plead that
the applicable law was Russian law, both sides would have had to prepare
for a trial on that basis. If the case were to be heard in England, both sides
would have to prepare expert evidence on Russian law; and, doubtless, the
obverse would be so if the case were to be heard in Russia. This is not a
case, such as we think Lord Goff contemplated in Spiliada v Cansulex [1986]
3 All ER 843 at 858–859, [1987] AC 460 at 481, where the law of the
contract is a known certainty. In this case the applicable law of the torts
remains very much in issue. Moreover, there was no serious challenge to
the judge’s view (at para [194] of his judgment) that the key issues in the
case are likely to be factual rather than legal.

[167] Fourthly, we have to give due weight to all the other factors (apart
from those where we have found the judge erred) which the judge took
into account and which have not been challenged on appeal. These are set
out in the judgment (at paras [188] and [189]) and, as we have indicated in
relation to the applicable law point, we think that these indicate that the
centre of gravity of these disputes is in Russia, not England. Fifthly, VTB
has not challenged the judge’s conclusion that VTB had failed to show that
there was a real risk that it would not obtain substantial justice in Russia for
any of the reasons it advanced before him.

[168] Accordingly, the judge was correct to set aside Chief Master
Winegarten’s order granting VTB permission to serve the proceedings on
Nutritek, Marcap BVI and Mr Malofeev out of the jurisdiction.’

THE FACTORS RELEVANT TO THE APPROPRIATE FORUM
[43] I turn therefore to consider the appropriate forum and the relevant

factors. The first question is whether there is any basis for regarding the judge’s
or the Court of Appeal’s conclusion as flawed in any way which would require
this court as a second appellate court to revisit the exercise of the discretion to
give permission for service out of the jurisdiction. The second question, if
there is any such basis, is what conclusion this court should reach on the issue
as to the appropriate forum.

[44] The Court of Appeal re-exercised the discretion, because it believed that
Arnold J had erred in his interpretation of Lord Goff ’s speech in The Spiliada. It
said that he had adopted a two-stage approach instead of recognising that, in a
service out case, there was a single burden on a claimant to show that England

1315VTB Capital v Nutritek (Lord Mance)SC

a

b

c

d

e

f

g

h

j

Case 2:19-ap-01383-SK    Doc 239-2    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Affidavit (Declaration of Ferrer)    Page 132 of 179



was clearly or distinctly the appropriate forum ([2012] 2 BCLC 437
at [128]–[131] and [164]; and see The Spiliada [1986] 3 All ER 843 at 858, [1987]
AC 460 at 481). But the two-part approach was the one which Lord Goff
identified as appropriate in cases where service is effected within the
jurisdiction, so that the claimant starts with the advantage of having achieved a
legitimate basis for jurisdiction without leave, and it is for the defendant to
show that some other country is the appropriate forum: see The Spiliada [1986]
3 All ER 843 at 855, [1987] AC 460 at 476. Any error therefore favoured VTB as
claimant. Any error, if error there was, does not in any event impact on the
force and weight of the judge’s analysis in the paragraphs quoted above.
Further, the way the judge answered his two-part test shows that he could not
conceivably have come to any conclusion other than that the claimant had
failed to show (clearly or at all) that England was the appropriate forum. He
expressed his conclusion, at stage 1 of the two-part test which he (wrongly)
adopted, as being that Russia was the natural forum ([2012] 2 BCLC 437
at [195]) before going on at stage 2 to reject any suggestion that substantial
justice could not be obtained in Russia ([2012] 2 BCLC 437 at [196] to the
conclusion at [222]). Once one concludes that Russia is the natural forum,
where there is no risk that substantial justice cannot be obtained, it is really
impossible to conclude that England is clearly the appropriate forum. The
Court of Appeal itself held that the judge was correct to conclude that VTB
had failed to establish that England was clearly or distinctly the appropriate
forum ([2012] 2 BCLC 437 at [165]). However, it itself fell into error in my view
in its treatment of the governing law.

(a) Governing law
[45] The Court of Appeal was wrong to regard Russian law as governing the

alleged torts, but it acknowledged that possibility and it dealt with the
alternative, that English law governed them. However, in relation to this
alternative, it was in my opinion also wrong to approach the matter on the
basis that it made no difference which law governed, because each side would
have in any event to prepare evidence on both legal systems in whichever
country the case was tried.

[46] The governing law, which is here English, is in general terms a positive
factor in favour of trial in England, because it is generally preferable, other
things being equal, that a case should be tried in the country whose law applies.
However, that factor is of particular force if issues of law are likely to be
important and if there is evidence of relevant differences in the legal principles
or rules applicable to such issues in the two countries in contention as the
appropriate forum. Neither of these considerations here applies.

[47] VTB’s claims are for deceit and for conspiracy. The conspiracy alleged is
to obtain finance by the deceit. Accepting that the governing law of both
alleged torts is, to English legal eyes, English, there is nothing to show that
Russian law would reach any different conclusion. Parties are able to plead and
rely on English law in Russian courts. But, even if there were reason to think
that a Russian court would regard Russian law as governing the alleged torts,
there is nothing to suggest that Russian law does not recognise and impose
tortious liability for deceit, and for conspiracy to commit a deceit, on bases for
material purposes equivalent to those which would be recognised under
English law. It is unlikely that it does not, and no evidence has been adduced
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that it does not. It would have been for VTB to adduce evidence on all these
points, if it could, in support of its case that England was the appropriate
forum.

[48] Although Arnold J wrongly concluded Russian law governed the alleged
torts, he also considered the exercise of his discretion on an opposite basis,
namely that English law applied, and, as I understand him, accepted the
submission that this would not be a strong factor in favour of England, as well
as saying that it was clear that the Russian courts could if necessary hear
evidence of English law: see his judgment [2012] 2 BCLC 437 at [194], quoted
above. His judgment therefore addresses the position on a correct hypothesis.

[49] Even if, contrary to my view, the judge’s conclusion as to the
appropriate forum was limited by an assumption that Russian law governed the
alleged torts, I cannot conceive, in the light of what he said ([2012] 2 BCLC 437
at [194]), that it would have made any difference to his conclusion if he had
concluded that English law governed. The key issues in this litigation will on
the face of it be factual not legal.

(b) Place of commission of tort
[50] For reasons already given, I proceed on the basis that this was London in

relation to the claim in deceit, and that the conspiracy, being to commit the
same deceit, should be regarded as effectively ancillary. But I also note that,
Mr Ryzhkov as managing director of VTB’s acquisition department was the
first signatory of the facility agreement for VTB, and he was based in Moscow.
It may well be that his signature was sent or collected electronically from
Moscow. Even if that were so, he is in Russia, and on any view an important
potential witness.

[51] The place of commission is a relevant starting point when considering
the appropriate forum for a tort claim. References to a presumption are in my
view unhelpful. The preferable analysis is that, viewed by itself and in isolation,
the place of commission will normally establish a prima facie basis for treating
that place as the appropriate jurisdiction. But, especially in the context of an
international transaction like the present, it is likely to be over-simplistic to
view the place of commission in isolation or by itself, when considering where
the appropriate forum for the resolution of any dispute is. The significance
attaching to the place of commission may be dwarfed by other countervailing
factors.

[52] Here the common design on which the respondents’ tortious
responsibility is based was formed in Russia. Further, both the alleged
representations emanated from Russia, in the form of the Ernst & Young 2007
report and the information that Mr Alginin was the effective beneficial owner
of RAP. The history of the transaction which I have set out indicates that the
transaction was introduced, pursued and approved predominantly in Moscow.
It is difficult to avoid the conclusion that VTB was effectively following suit on
decisions taken there. Further, significant aspects of the facts which are said to
have rendered the representations untrue existed in Russia: particularly, the
dairy companies’ businesses and financial positions, but also, presumably, the
factual control which Mr Malofeev is said to have exercised directly or through
Marcap Moscow over RAP.

[53] VTB, as a London-based bank, must have had to go through some
formal decision-making processes, or it would not have been party to the
facility agreement at all. However, it did not need to put the loan proposal
through its own credit committee, once it had been through VTB Moscow’s
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credit committee ([34], above). Further, the main documents emanating from
VTB, the two credit applications of 13 and 15 November, date from well after
the matter was approved by VTB Moscow’s credit committee on 31 October
and are contemporaneous with the approval of 13 November by VTB
Moscow’s management board. Finally, no formal record of any
decision-making or approval by VTB itself exists, save in the form of
Mr Ryzhkov’s and Ms Bragina’s signatures on the facility agreement. All this is
however unsurprising when the transaction was effectively negotiated and
decided upon in Moscow, and the funding and credit risk in respect of the loan
was being fully assumed by VTB Moscow.

[54] Arnold J was not referred to The Albaforth [1984] 2 Lloyd’s Rep 91, but in
my view his approach (see [2012] 2 BCLC 437 at [186]–[195], cited above) was
consistent with the proper application of the overriding principles of The
Spiliada by which he correctly directed himself. It is true that at an earlier point
in his judgment ([2012] 2 BCLC 437 at [134]–[135]), when determining the
governing law of the alleged torts to be Russian, he wrongly identified Russia
as their place of commission. But, as I have already said, he also considered the
exercise of the discretion to serve out on the opposite hypothesis, namely that
English law governed the torts (see [2012] 2 BCLC 437 at [187]). Had he had
cited to him The Albaforth, I do not see how it could or should, in the light of
the other factors that he correctly identified, have led him to any different
result than that to which he in fact came. It is clear that in his view the other
factors pointed very powerfully towards Russia as the natural forum for
resolution of the issues.

[55] Further, the Court of Appeal, before which The Albaforth was relied
upon, did not regard it as decisive in the circumstances of this case ([2012]
2 BCLC 437 at [166] et seq). It erred in treating Russian law as governing the
alleged torts, but went on largely to eliminate the significance of this error by
treating it as irrelevant which law governed. It should have treated English law
as governing the torts and have recognised this as one factor generally tending
to favour English jurisdiction. But, for reasons explained at [46]–[49] above, it
was in this case a factor of very little if any real potency. Had the Court of
Appeal approached the potential relevance of the governing law on a correct
basis, it is in my view clear that it would in this case also have made no
difference to its ultimate conclusion.

[56] The Supreme Court is, in these circumstances, being asked to re-exercise
the discretion exercised at two stages below in the light of points made about
their reasoning of no real significance, which it is clear would not have altered
the decision in either court.

(c) The factual focus
[57] VTB’s case is that deceitful representations emanated from the

respondents in Russia, but were communicated to VTB, and relied upon by
VTB, in London where VTB also suffered its loss. This analysis is important
when considering where the tort was committed and what law governs it. But
a wider view is necessary when considering the appropriate forum. The
respondents’ denials of any liability raise as issues whether the representations
were inaccurate, whether, if so, any or all of the respondents knew of their
inaccuracy and whether they joined together by ‘common design’ to make the
alleged representations and what impact any inaccuracy of such
representations had.
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[58] Taking the Ernst & Young 2007 report, the factual focus will be on the
dairy companies and on the respondents’ understanding of their affairs and
financial position, matters which are clearly likely to be more appropriately
examined in Russia, where the companies, their records and any relevant
company witnesses are. Ernst & Young examined the companies through their
Moscow office, and the same is probably true of VTB’s expert accountants,
Deloittes. It is clear (see [40], above) that Mr Malofeev’s case is that he was as
unaware as Ernst & Young of the financial inaccuracy of their report. Secondly,
relevance may attach to the impact which the Ernst & Young report had on
those to whom it was first presented in Moscow.

[59] As to the ownership of RAP, the plan, which VTB has produced showing
Mr Malofeev’s alleged connection with and/or control of RAP, shows an
international picture. On many aspects of the plan, evidence about the alleged
corporate and personal links could be adduced as easily in England as in Russia.
But any evidence from Mr Malofeev, who is said to have been in control of a
web of interlinking companies as shown on the plan, would more conveniently
be heard in Russia. The judge noted, however, the respondents did not adduce
before him any positive case challenging VTB’s contention that Mr Malofeev
ultimately controlled RAP as well as Nutritek. That does not mean that this is
not in issue. But it does mean that, in the absence of any positive challenge, the
convenience or otherwise of Mr Malofeev giving evidence on it in England or
Russia can be put on one side.

[60] On the other hand, the issue relating to reliance is one on which VTB
will clearly have to adduce the relevant evidence from its side. Again, it is likely
that the relevant evidence will come in large measure from Russia and Russian
witnesses. The informality of the alleged representation regarding RAP’s
ownership and regarding Mr Alginin, and the apparent failures to follow it up
by obtaining more formal confirmation, is striking. It is likely to lead to
questions as to how much, if any, weight was placed upon any such
representation by VTB or VTB Moscow.

[61] Ms Bragina cannot now be located and is not shown to have remained in
England, and the representations said to be evidenced by her two e-mails in
November 2007 seem, as already stated, likely to have come to her via VTB
Moscow (see para 51 of the amended particulars of claim, and para [31], above)
by a process which is obscure. The impact or lack of impact which it had on
those to whom it was first presented in Moscow is thus likely to be a very
relevant subject of examination in the litigation, on the basis that the
substantial decision-making process took place in Moscow, with VTB following
in very large measure suit.

(d) Witnesses
[62] This is a factor at the core of the question of appropriate forum. It was

covered fully and helpfully by Arnold J in the course of considering the ‘natural
forum’ in his judgment ([2012] 2 BCLC 437 at [188]–[195], set out in full above).
In summary, it is clear that the issues and evidence will be focused
overwhelmingly on matters which happened in and concern Russia, and that
the oral and documentary evidence, on both factual and expert matters, is
likewise likely to be overwhelmingly Russian and to be found in Russia, where
it could be heard in Russian without translators.

(e) Aim of the alleged torts
[63] The alleged torts were designed to induce VTB to enter into a facility

agreement with RAP which was subject to English law and an agreement (for
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the benefit of VTB only) that the courts of England should have non-exclusive
jurisdiction and be the most appropriate and convenient forum: cl 35.1. The
purpose of the facility agreement was in turn to fund RAP’s purchase of the
dairy companies from the first respondent, Nutritek International Corpn.

[64] I am inclined to agree with Arnold J ([2012] 2 BCLC 437 at [187]) that the
fact that the facility agreement was subject to English law is not relevant. He
discounted it because of his view, erroneous on the basis on which I approach
the case, that the tort claims were subject to Russian law. But, in my view, even
though the tort claims are subject to English law, it bears scarcely – if at all – on
the appropriateness of the forum for their resolution that they were designed
to induce another English law contract. No issue arises about the interpretation
of the facility agreement.

[65] On the other hand, the fact that the alleged torts were designed to
induce the making of a loan facility agreement, under which England was
accepted as the most appropriate and convenient forum is a potentially relevant
factor. It links with and reinforces the fact that, if there was any such deceit
and/or conspiracy as alleged, the same were directed at VTB in London. But it
is a factor which Arnold J did take into account ([2012] 2 BCLC 437 at [187]).
He saw it as ‘a pointer to England, but not a strong one given that the claim is
a tort claim not a contract claim’. I agree with this balanced view. But, even if
it understates the significance of the pointer, it does so only slightly and not in
a way which can, in my view, possibly justify this court in interfering with the
judge’s conclusion.

[66] There is certainly general attraction in a conclusion that persons
committing deceit should answer in the jurisdiction which is not merely that
where their deceitfulness manifested itself, but also a jurisdiction agreed to be
appropriate under the contract which they are by such deceit inducing. But that
formulation, by omitting the word ‘allegedly’, begs the question where the
issue whether any such deceit occurred and induced the loan should most
appropriately be determined. All that has been established at this stage is that
there is a serious issue to be tried—in other words, that VTB has a reasonable
prospect of success—in respect of VTB’s tort claims. The question where such
claims are appropriately to be tried has to be answered in the light of all the
circumstances, including the nature of the issues to be tried and the evidence
which would be involved. The alleged torts were committed in England under
English law, but the fundamental matters in dispute – whether there was any
such deceit, whether the respondents were party to it, and what, if any impact,
any falsely made representations had on VTB are, as I have shown, heavily
focused in this case on Russia and Russian witnesses.

(f) Fair trial?
[67] There is, as the Court of Appeal mentioned ([2012] 2 BCLC 437 at [167]),

no suggestion that this matter could not or would not receive a fair and proper
trial in Moscow.

CONCLUSIONS
[68] On the issues relating to the appropriate forum which the courts below

addressed, the reasoning of Arnold J and the Court of Appeal was, subject to
differences which I have identified, largely concurrent. The Court of Appeal
erred in its approach to the significance of the law governing the alleged torts,
but Arnold J, although he erred in regarding the governing law as Russian, also,
as I read his judgment ([2012] 2 BCLC 437 at [194]), expressed his view as to the
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appropriate exercise of his discretion on the assumed opposite basis, that
English law applied. For reasons which I have set out at [54] and [55], above,
neither Arnold J’s error as to the governing law of the alleged torts, nor the
Court of Appeal’s failure to recognise the potential significance of the
governing law of such torts, can have been decisive in relation to the
concurrent conclusions which they both reached.

[69] In short, Arnold J’s analysis and exercise of his discretion cannot in my
view be faulted in any substantial respect, and I see no basis on which this court
would be justified in setting aside his exercise of his discretion and re-exercising
the discretion for ourselves, still less in arriving at a different conclusion from
his. The case is one in which an appellate court should refrain from interfering,
unless satisfied that the judge made a significant error of principle, or a
significant error in the considerations taken or not taken into account.

[70] However, if it were incumbent on us to re-exercise the discretion
regarding service out, I would myself arrive at the same conclusion as the
judge and the Court of Appeal. Once again in summary, the major part of the
factual subject matter involves Russia, and it is clear that the great bulk of
evidence on both sides will have to come from Russian witnesses. The location
in law of the alleged torts is of much diminished relevance, on examination of
their circumstances and place in which they are said to have originated, the
process by which they are said to have reached and impacted on VTB and the
evidence which would be involved in undertaking such examination. The fact
that any deceit was intended to induce an English law contract which provided
for English jurisdiction is relevant, but cannot determine the appropriate forum
in which to decide whether there was in fact any such deceit or conspiracy.

[71] In my opinion, the Russian connection is of such strength and
importance in this case that, despite the existence of some factors favouring
England, the appellant is quite unable to discharge the onus on it of showing
that England is clearly or distinctly the appropriate forum for determination of
the issues in this case.

THE PROPOSED CONTRACTUAL CLAIM BASED ON PIERCING THE
CORPORATE VEIL

[72] I agree with Lord Neuberger’s judgment on this aspect and would
accordingly uphold the Court of Appeal’s decision to refuse VTB permission to
amend to raise a contractual claim based on piercing the corporate veil and
treating the defendants liable for breach of the facility agreement and/or
associated interest rate swap.

THE FREEZING ORDER
[73] Like Lord Wilson (at [159]–[160], below), I am concerned that a freezing

order should have been in force for some 14 months despite concurrent
decisions below concluding that jurisdiction should not be exercised and, at
least in the view of the judge, that, irrespective of whether jurisdiction should
be exercised, the freezing order originally granted should not be continued. On
any view, this position reinforces Lord Neuberger’s comments (at [81]–[93],
below) with which I would associate myself.

CONCLUSION
[74] I would in the light of my above conclusions dismiss this appeal on both

the issues of jurisdiction and amendment and order that the freezing order be
discharged.
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LORD NEUBERGER P.

INTRODUCTORY
[75] This appeal raises two main questions which arise out of a claim

brought in the High Court by VTB Capital plc (VTB) against (i) Nutritek
International Corp (Nutritek), (ii) Marshall Capital Holdings Ltd, (iii) Marshall
Capital LLC, and (iv) Konstantin Malofeev (together the defendants), based on
the torts of deceit and conspiracy. The first main question is whether the
permission granted ex parte to VTB to serve the proceedings out of the
jurisdiction on the defendants should be set aside. The second main question is
whether VTB should be allowed to raise an additional claim, by way of
amendment to its statement of case, based on piercing the corporate veil.

[76] Arnold J and the Court of Appeal each concluded that the answer to the
first question was Yes, and to the second question was No—see, respectively
[2011] EWHC 3107 (Ch), [2012] 2 BCLC 437, and [2012] EWCA Civ 808, [2012]
2 BCLC 437. VTB appeals against both conclusions. The first question turns on
whether the English court is the appropriate forum for the hearing of VTB’s
claim. The second question turns on whether VTB has an arguable case on
piercing the corporate veil.

[77] The background facts have been fully set out in Lord Clarke’s judgment
(at [165]–[180], below), in Lord Mance’s judgment (at [19]–[40], above), as well
as in the judgment of Lloyd LJ in the Court of Appeal ([2012] 2 BCLC 437
at [9]–[37]), and in Arnold J’s judgment ([2012] 2 BCLC 437 at [4]–[56]).

[78] I shall discuss both questions on the basis that they arise between VTB
and Mr Malofeev, because (subject to the point that Marcap Capital LLC has
not been served), it appears to be common ground that (i) the position of the
other three defendants in relation to the first question is no different from his,
and (ii) the position of Marshall Capital Holdings Ltd and Marshall Capital LLC
(together Marcap) in relation to the second question is no different from his.

THE FIRST QUESTION: THE APPROPRIATE FORUM: THREE GENERAL POINTS
[79] In very summary terms: (i) VTB’s substantive case is that it was induced

by deceitful misrepresentations, for which the defendants were responsible, to
enter into certain agreements (the agreements) with various parties, in
particular Russagropom LLC (RAP), under which VTB agreed to lend, and
thereafter did lend, money to RAP. (ii) VTB obtained permission ex parte to
effect service of proceedings, claiming damages for deceit and conspiracy, on
the defendants out of the jurisdiction, and the defendants then applied to set
aside service on the ground that Russia, rather than England, was the
appropriate forum for the issues to be determined.

[80] In a case such as this, permission to serve out of the jurisdiction should
only be granted if the court is satisfied that England and Wales is ‘the proper
place in which to bring the claim’—see CPR 6.37(3). It was common ground
that this means that VTB could only succeed on the first question if it was able
to establish that, in the words of Lord Goff of Chieveley in Spiliada Maritime
Corp v Cansulex Ltd, The Spiliada [1986] 3 All ER 843 at 858, [1987] AC 460 at
481, the courts of England and Wales (hereafter England) are ‘clearly’ ‘the
appropriate forum for the trial of the action’.

[81] When a court is called upon to decide whether an action should proceed
in this, as opposed to another, jurisdiction, it is being asked to decide a
procedural issue at a very early stage. Where, as is now the position in this
case, it is common ground that the parties would have a fair trial in the
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competing jurisdiction, the exercise will normally involve the court weighing
up a number of different factors, and deciding where the balance lies. Whilst
the same considerations will not always apply to applications for permission to
serve out and applications for stays of proceedings, the argument on this
appeal has highlighted three general points in relation to each type of exercise.

[82] The first point is that hearings concerning the issue of appropriate
forum should not involve masses of documents, long witness statements,
detailed analysis of the issues, and long argument. It is self-defeating if, in order
to determine whether an action should proceed to trial in this jurisdiction, the
parties prepare for and conduct a hearing which approaches the putative trial
itself, in terms of effort, time and cost. There is also a real danger that, if the
hearing is an expensive and time-consuming exercise, it will be used by a richer
party to wear down a poorer party, or by a party with a weak case to prevent,
or at least to discourage, a party with a strong case from enforcing its rights.

[83] Quite apart from this, it is simply disproportionate for parties to incur
costs, often running to hundreds of thousands of pounds each, and to spend
many days in court, on such a hearing. The essentially relevant factors should,
in the main at any rate, be capable of being identified relatively simply and, in
many respects, uncontroversially. There is little point in going into much detail:
when determining such applications, the court can only form preliminary
views on most of the relevant legal issues and cannot be anything like certain
about which issues and what evidence will eventuate if the matter proceeds to
trial.

[84] This concern is not new. In Cherney v Deripaska (No 2) [2010] 2 All ER
(Comm) 456 at [6]–[7], Waller LJ said that whilst he ‘appreciate[d] that litigants
do often feel strongly about the place where cases should be tried … disputes as
to forum should not become state trials’. He also lamented the ‘mountain of
material’ the court faced in that case, and suggested that it ‘would have been
better for both parties and better use of court time if they had expended their
money and their energy on fighting the merits of the claim.’

[85] In Friis v Colburn [2009] EWHC 903 (Ch) at [3] and [5], having set aside
an order for service out of the jurisdiction, Peter Smith J referred to the fact
that the claimants’ costs schedule was £215,280.50, following a hearing which,
he said, had been ‘strung out by unrealistic stances and unnecessarily
prolonged and complicated submissions which seem[ed] to achieve nothing
other than create fogs of irrelevancy’.

[86] In that connection, the present case is striking, as Arnold J explained in
his judgment ([2012] 2 BCLC 437 at [3]). The hearing before him lasted six days,
after two days’ pre-reading. He was faced with more than 27 bundles of
documents, written evidence and exhibits, and 14 bundles of authorities. One
of the witnesses had made 12 witness statements, and further materials were
added on a daily basis. (The hearing was not limited to the application to set
aside permission to serve out: it included an application to amend, and
applications to continue and to discharge a freezing order; however, no more
than half the material and time can have been devoted to those aspects.)

[87] Since the hearing of this appeal, the Court of Appeal has given
judgment in Alliance Bank JSC v Aquanta Corp [2012] EWCA Civ 1588, a case
involving similar issues to those in this appeal. In Tomlinson LJ’s judgment in
that case (at para [4]), he referred to the fact that the first instance hearing of
the application to set aside permission to serve out, on the grounds that
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England was an inappropriate forum (as well as raising some other points),
lasted 11 days, and the hearing in the Court of Appeal appears to have lasted
four days.

[88] In The Spiliada [1986] 3 All ER 843 at 846–847, [1987] AC 460 at 465
Lord Templeman expressed the hope that in a dispute over jurisdiction—

‘the judge will be allowed to study the evidence and refresh his memory
of [the principles] in the quiet of his room without expense to the parties;
that he will not be referred to other decisions on other facts; and that
submissions will be measured in hours and not days.’

That was a rather optimistic aspiration, not least when one bears in mind the
understandable desire of lawyers to do, and to be seen by their clients to be
doing, everything they can to advance their clients’ case, especially where the
dispute over jurisdiction may well be determinative of the outcome.

[89] However, particularly with the benefit of procedural reforms, which
have been introduced, or are in the process of being introduced, following
reports from Lord Woolf and Jackson LJ, the judiciary is now encouraged to
exercise far greater case management powers than 25 years’ ago. Accordingly,
judges should invoke those powers to ensure that the evidence and argument
on service out and stay applications are kept within proportionate bounds and
do not get out of hand.

[90] The second point is, in a sense, a sub-set of the first point, and concerns
the extent to which a defendant who is challenging the jurisdiction of the
English court should identify the nature of his case. In my view, the position is
reasonably clear. As a matter of principle, a defendant is entitled to keep his
powder dry: he can simply put the claimant to proof of its case. In general at
least, that is true at any point of the proceedings. The mere fact that the
defendant is challenging jurisdiction does not somehow impose a duty on him
to specify his case. The onus is on the claimant to satisfy the court that there is
a serious issue to be tried on the merits of the claim, and not on the defendant
to satisfy the court that he has a real prospect of successfully defending it.

[91] However, if the defendant chooses to say nothing, then it would be quite
appropriate for the court to proceed on the basis that there is no more (and no
less) to the proceedings than will be involved in the claimant making, or trying
to make, out its case. Of course, in many instances, the defendant will be able
to say that, although he has not submitted a draft statement of case, or
produced a witness statement, setting out the details of his case, its nature is
clear from correspondence, common sense, or even submissions. Consistent
with my observations on the first point, I would not want to encourage a
defendant to go into great detail as to his case in a long document with many
exhibits, but if he is wholly reticent about his case, he can have no complaint if
the court does not take into account what points he may make, or evidence he
may call, at any trial. I agree with Lord Clarke that a defendant could exhibit
draft points of defence, but in many cases, it may be disproportionate to expect
him to incur the costs of doing so before it has been decided whether the claim
is to proceed at all.

[92] The third point was expressed by Lord Bingham in Lubbe v Cape plc
[2000] 4 All ER 268 at 276–277, [2000] 1 WLR 1545 at 1556. He said, in the
context of an application for a stay of proceedings on grounds of forum non
conveniens, that—

‘[t]his is a field in which differing conclusions can be reached by different
tribunals without either being susceptible to legal challenge. The
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jurisdiction to stay is liable to be perverted if parties litigate the issue at
different levels of the judicial hierarchy in the hope of persuading a higher
court to strike a different balance in the factors pointing for and against a
foreign forum.’

Precisely the same applies in many cases involving permission to serve out.
[93] As Mr Hapgood QC, who appeared for Mr Malofeev, said, appellate

courts should be vigilant in discouraging appellants from arguing the merits of
an evaluative interlocutory decision reached by a judge, who had to balance the
various factors relevant to the appropriate forum, when the complaint is, in
reality, that the balance should have been struck differently.

[94] Lord Templeman in The Spiliada [1986] 3 All ER 843 at 846, [1987] AC
460 at 465 said that the determination of the appropriate forum is
‘pre-eminently a matter for the trial judge’, because ‘Commercial Court judges
are very experienced in these matters’, and ‘[a]n appeal should be rare and the
appellate court should be slow to interfere’. This case was in the Chancery
Division, whose judges entertain such issues less commonly than their
Commercial Court colleagues, but their experience and expertise are such that
the same conclusion applies. As Tomlinson LJ said in his judgment in Alliance
Bank v Aquanta [2012] EWCA Civ 1588 at [117], an appellate court ‘should
hesitate long before interfering with the judge’s assessment’ on such an issue.

THE FIRST QUESTION: THE APPROPRIATE FORUM: THE INSTANT APPEAL
[95] Lord Mance and Lord Clarke have each fully considered the first

question in their respective judgments, and have come to different conclusions.
Given that the first question is so fact-specific, and is the subject of two full
judgments in this court (not to mention two full judgments below), it would
not be appropriate for me to go into the facts and issues canvassed between the
parties.

[96] Lord Mance in his judgment (at [41]–[42], above) has set out the passages
in the judgments of Arnold J and the Court of Appeal respectively, which
contain the centrally relevant reasoning of those tribunals on the first question
which we have to decide. At least on the face of it, those passages each involve
a classical interlocutory weighing up exercise with which an appellate court
should be slow to interfere. Of course, that does not detract from the point
that the Court of Appeal will consider any argument that the judge took into
account any irrelevant or mistaken material, or omitted some relevant
material, which could well have influenced the conclusion reached, or that the
case is one of those even more unusual cases where the judge’s conclusion was
one that no reasonable judge could have reached.

[97] It is worth emphasising that, as Lord Wilson says, the exercise carried
out by the judge and by the Court of Appeal on the first question was not the
exercise of a discretion but an evaluative, or a balancing, exercise, with which,
as Lord Templeman said in The Spiliada [1986] 3 All ER 843 at 847, [1987] AC
460 at 465 an ‘appellate court should be slow to interfere’ (also reflected in
Lord Bingham’s observation in Lubbe’s case quoted at [92], above).

[98] In my view, there are no good grounds upon which this court should
interfere with the decision of the Court of Appeal on the first question, and I
also consider that there were no good grounds upon which the Court of
Appeal could have interfered with the decision of Arnold J on that question. In
that connection, there are one or two points worth mentioning.
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[99] First, were the Court of Appeal correct to hold that Arnold J went
wrong in a way which justified them reconsidering his conclusion? In my view,
they were right to say in their judgment ([2012] 2 BCLC 437 at [131] and [129])
that he should have asked himself the single question identified at [80], above,
whereas he approached the issue through two slightly different questions.
However, I am unconvinced that this represented an error of significance. The
nub of Arnold J’s reasoning, quoted by Lord Mance (at [41], above), shows, to
my mind, that the judge ultimately adopted the right approach to the question
which he had to resolve.

[100] Secondly, there is the governing law. For the reasons given by
Lord Clarke and Lord Mance, I agree that the law governing the alleged tort of
deceit is English law. As for the alleged tort of conspiracy, this is less clear,
because the conspiracy to commit the deceit was based on a common design
allegedly formed in Russia. However, like Lord Mance, I am content to proceed
on the basis that English law applies. In connection with the relevant governing
law, therefore, it is clear that Arnold J and the Court of Appeal went wrong in
holding that Russian law was the governing law.

[101] It seems to me, however, that that error cannot, at least of itself, justify
this court interfering with the Court of Appeal’s decision, or, indeed, with
Arnold J’s decision, on the first question. That is because the Court of Appeal
said in terms in its judgment ([2012] 2 BCLC 437 at [166]) that it would have
reached the same decision even if the law governing the deceit and conspiracy
claims was English law, and Arnold J in his judgment ([2012] 2 BCLC 437
at [194]) appears to me to have taken the same view.

[102] Thirdly, there is an argument based on the jurisdiction
clauses contained in the agreements, which VTB contends it entered into as a
result of the alleged deceits and conspiracy. Clause 35 of the facility agreement
provided, in cl 35.1, that ‘the courts of England have nonexclusive jurisdiction
to settle any dispute arising out of or in connection with this Agreement’, that
no party would argue that ‘the courts of England [were not] the most
appropriate and convenient courts to settle’ such disputes, but that cl 35.1 was
‘for the benefit of [VTB] only’. Clause 35.3 entitled VTB ‘to refer any dispute
which may arise out of or in connection with this Agreement to final and
binding arbitration in London’. The accompanying related agreements also
contained jurisdiction clauses in favour of the English courts, and although
their terms were not identical to cl 35, the differences are not significant for
present purposes, so I shall confine my remarks to cl 35.

[103] On behalf of VTB, Mr Howard QC argued that the fact that the
defendants had procured, by fraudulent misrepresentations, the entry of VTB
into a contract containing a provision such as cl 35, was ‘a powerful pointer to
England being the proper place to bring [a] claim’ that it was induced by deceit
to do so, particularly as the individual alleged to be responsible for the deceit
was also involved in negotiating the contract.

[104] At the end of his judgment ([2012] 2 BCLC 437 at [187]), Arnold J
described cl 35 as ‘a pointer to England, but not a strong one given that the
claim is a tort claim not a contract claim’. The Court of Appeal did not in
terms address this point, as the approval of Arnold J’s balancing exercise only
refers to his paras [188]–[189] (see Court of Appeal [2012] 2 BCLC 437 at [167]).
However, by expressly agreeing with his approach, it seems unlikely that they
did not take into account the point which he made at the end of his para [187].

[105] In my view, Arnold J was right in his view that cl 35 was a factor in
favour of VTB’s case on the first question, but he was also right to say that it
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was not a particularly strong factor. As Rix J said in relation to a similar point in
Credit Suisse First Boston (Europe) Ltd v MLC (Bermuda) Ltd [1999] 1 All ER
(Comm) 237 at 252, it would be ‘far-fetched’ to suggest that a provision such as
cl 35 could be invoked by VTB to require a claim it brings solely against
non-parties to be heard in London, even if the claim relates to the agreement
containing the clause. However, that is not a reason for concluding that cl 35
cannot be a factor, or, to use Arnold J’s word, a pointer, in connection with the
first question.

[106] There may well be circumstances in which such a factor is a powerful
one. An example is to be found in the decision of the New South Wales Court
of Appeal in Global Partners Fund Ltd v Babcock & Brown Ltd (in liq) [2010]
NSWCA 196, (2010) 79 ACSR 383, especially at paras [71]–[80]. I do not
consider that that decision helps VTB: for a number of reasons, it was a very
different case.

[107] In this case, it is true that, at least on the unchallenged evidence on
behalf of VTB, Mr Malofeev was involved, and may have been instrumental in,
negotiating the agreements in question, and he can therefore be said to have
approved, or at least have had knowledge of, their terms, including cl 35. It is
also true, again on VTB’s case, that Mr Malofeev can be said to have
encouraged VTB to enter into those agreements, which include cl 35. To that
extent, it can come as no surprise to him that VTB wish to litigate a claim
which, at least on its case, arises out of those agreements, in London.

[108] However, cl 35 is not an exclusive jurisdiction provision: it merely gives
VTB what is in effect an option to sue the other parties to the agreements in
England in respect of any claim arising out of or in connection with those
agreements. The present proceedings do not involve VTB suing any party to
the agreements, although it may be that they could fairly be said to include any
claim arising under the agreements. The fact that RAP was content to be sued
under the agreements in England does not mean that Mr Malofeev would have
been content to have been sued in tort here. The fact that VTB apparently
wanted to have the right to sue RAP here does not mean that it would have
wanted to have the same right against Mr Malofeev (eg RAP may have been
believed to have assets here).

[109] I accept that it would be different if VTB had a claim under the
agreements against RAP to which its claim against Mr Malofeev was somehow
connected. There is obvious force in Mr Hapgood QC’s point that, if
Mr Malofeev is to be treated as having had notice of cl 35 and its implications,
it goes no further than helping VTB in suing him in this jurisdiction in
proceedings which include a claim brought under the agreements against one
or more of the parties to the agreements. However, I do not consider that the
fact there are no such claims destroys VTB’s reliance on cl 35 of any validity,
but it severely weakens it.

[110] I acknowledge the authority of Professor Briggs and the force of his
views, as described by Lord Clarke (at [221]–[222], below). However, I do not
accept that Mr Malofeev ‘engineered’ VTB entering into cl 35. There is no
evidence that he even knew of its existence, and, anyway, it is plain from its
terms that the clause was wanted by VTB and is purely for its benefit. In so far
as it is said that Mr Malofeev ‘engineered’ VTB entering into the agreement
which happened to include cl 35, it seems to me unsafe to proceed on the
assumption that Mr Malofeev was guilty of deceit: that would be the central
substantive issue in these proceedings.
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[111] What I do accept is that the existence of the clause in an agreement, in
which Mr Malofeev was in some respects involved (to use a neutral word) in
negotiating, renders it hard for him to contend that England is an inappropriate
forum for the proceedings which are connected with the agreement, but I do
not see it going much further than that on its own. To hold otherwise would,
I think, involve effectively treating Mr Malofeev as bound by the clause.

[112] Finally, is this a case where the conclusion reached below on the first
question was outside the ambit of permissible decisions as canvassed by
Lord Bingham in Lubbe’s case and quoted at [92], above? In my view, it is not.
While there is a powerful case for saying that England is the appropriate forum,
as Lord Clarke’s judgment shows, I think that it is also clear there is a powerful
argument to the contrary, as is demonstrated by Lord Mance’s judgment
(supported by the reasoning of Arnold J and the Court of Appeal).

[113] It is unnecessary to spend time on what is a hypothetical question,
namely what decision I would have reached on this issue if I had been the
appropriate decision-maker. It is sufficient for me to conclude, as I do,
essentially for the reasons given more fully by Lord Mance and Lord Wilson,
that Arnold J and the Court of Appeal each reached a conclusion on the first
question which (i) they were respectively entitled to reach on the basis of
applying the relevant principles to the facts of this case, and (ii) was not vitiated
by any error, because, to the extent that there was any error, it did not
invalidate the conclusion, both because the error would not have caused them
to change their conclusions and because that would have been a reasonable
view to take.

THE SECOND ISSUE: PIERCING THE CORPORATE VEIL: VTB’S CASE
[114] VTB seeks to amend its pleaded case to contend that Mr Malofeev and

Marcap should be treated as being jointly and severally liable with RAP for
breaches of two of the agreements, namely the facility agreement and the
associated ISA (the two agreements) and/or otherwise subject to remedies to
enforce the two agreements.

[115] On the documents, the parties to the two agreements were (i) RAP,
(ii) ‘the original guarantors’, namely, Migifa, owner of all the shares in RAP,
and Brentville, owner of all the shares in Migifa, and (iii) VTB. It is
(unsurprisingly) therefore common ground that Mr Malofeev was not party to
either of the two agreements. However, VTB’s contention is that it is entitled
to ‘pierce the veil of incorporation’ of RAP, as a result of which Mr Malofeev
(and Marcap) should be held liable under the two agreements together with
RAP and/or otherwise subject to remedies to enforce the two agreements.

[116] According to VTB’s proposed amended particulars of claim, as
expanded in the written and oral argument before us, its case on this issue may
be summarised as follows. (i) Mr Malofeev controlled RAP and Nutritek.
(ii) RAP was specifically formed for the purpose of entering into the two
agreements, which it duly did and thereby obtained the benefit of the loans of
over $US225,050,000 made available to RAP by VTB thereunder. (iii) The two
agreements appeared to involve, and were misrepresented to VTB to involve, a
loan to RAP to enable it to purchase the shares in certain dairy companies
owned by Nutritek, whereas their true purpose, as Mr Malofeev knew, was to
transfer those shares between the two companies at an inflated price. (iv) In
particular, Mr Malofeev was responsible for inducing VTB to enter into the two
agreements by virtue of Nutritek’s misrepresentations as to the control,
trading performance, and value of the dairy companies, and, in particular,
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representing that they were not controlled by Mr Malofeev or Marcap.
(v) Mr Malofeev accordingly improperly used RAP ‘as the corporate vehicle to
enter into’ the two agreements, ‘and obtain[ed] thereby’ the loans, which
‘involved the fraudulent misuse of the company structure’. (vi) In particular,
Mr Malofeev used RAP’s ‘separate legal status to disguise the ownership and
control ultimately exercised over RAP by [Mr Malofeev and Marcap]’, which
disguise duly misled VTB into believing that there was a genuine arm’s length
transaction at a genuinely negotiated price. (vii) In these circumstances, ‘the
corporate veil of RAP should be lifted, exposing … Mr Malofeev … as the
puppeteer … behind it to remedies to enforce the terms of the [two
agreements]’, so that Mr Malofeev is ‘jointly and severally liable with RAP’
under the two agreements ‘in respect of VTB’s losses’.

[117] For Mr Malofeev, it was contended that this line of argument is bound
to fail on two alternative grounds. The first is that we should hold that,
whatever has been said about it in previous cases, the court cannot in fact
pierce the corporate veil, and that the cases which suggest it can are wrong,
although the decisions in those cases may often be justified on another basis.
The second argument is that, even if the court can in principle pierce the veil,
it cannot do so in this case, because VTB’s argument represents an illegitimate
and unprincipled extension of the circumstances in which the veil can be
pierced.

THE SECOND ISSUE: PIERCING THE CORPORATE VEIL: THE PRINCIPLE OF
PIERCING THE VEIL

[118] I turn first to consider the argument that there are no circumstances in
which the court should pierce, or lift, the corporate veil. The terms ‘piercing’
and ‘lifting’ appear throughout the authorities, sometimes interchangeably. As
Toulson J observed in Yukong Line Ltd v Rendsburg Investments Corp (No 2) [1998]
4 All ER 82 at 93, [1998] 1 WLR 294 at 305, ‘it may not matter what language
is used as long as the principle is clear; but there lies the rub’. Staughton LJ in
Atlas Maritime Co SA v Avalon Maritime Ltd (No 1) [1991] 4 All ER 769 at 779
expressly separated the two, on the basis that ‘pierc[ing] … is reserve[d] for
treating the rights or liabilities or activities of a company as the rights or
liabilities or activities of its shareholders’, whereas ‘lift[ing] … [is] to have
regard to the shareholding in a company for some legal purpose’. In Ben
Hashem v Al Shayif [2009] 1 FLR 115, a case which included a claim that a
company was no more than one man’s alter ego, Munby J said (at [150]), that
‘in this context the expressions are synonymous’.

[119] For present purposes, I shall use the phrase ‘piercing’ in preference to
‘lifting’. It is the more familiar expression and it is the expression which all
counsel have used. It is unnecessary to decide whether, in truth, there is a
difference in this context between ‘piercing’ and ‘lifting’ the corporate veil.

[120] We were referred to a number of cases where courts have either
granted relief on the basis of piercing the corporate veil, or where courts have
proceeded on the assumption, or concluded, that there is power to do so. The
only case in that connection in the House of Lords, or Supreme Court, to
which we were referred, was Woolfson v Strathclyde Regional Council 1978 SC
(HL) 90, 1978 SLT 159, a case where, on the facts, the House of Lords had no
difficulty in rejecting an argument that the corporate veil could be pierced.
Lord Keith suggested that the court could only take such a course ‘where
special circumstances exist indicating that [the involvement of the company] is
a mere façade concealing the true facts’ (see 1978 SLT 159 at 161).
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[121] There is obvious attraction in the proposition that the court can pierce
the veil of incorporation on appropriate facts, in order to achieve a just result.
However, the spirited and sustained attack mounted against the proposition by
Mr Lazarus, who appeared for Marshall Capital Holdings Ltd, is worthy of
serious consideration. The brief discussion of the principle in Woolfson’s case
does not justify the contention that it was somehow affirmed or approved by
the House: Lord Keith’s remarks were obiter, and the power of the court to
pierce the corporate veil does not appear to have been in issue in that case. The
most that can be said about Woolfson’s case from the perspective of VTB is that
the House was prepared to assume that the power existed.

[122] The starting point for the argument that the principle does not exist is
the well-known decision in Salomon v A Salomon & Co Ltd [1897] AC 22,
[1895–99] All ER Rep 33. There is great force in the argument that that case
represented an early attempt to pierce the veil of incorporation, and it failed,
pursuant to a unanimous decision of the House of Lords, not on the facts, but
as a matter of principle. Thus, Lord Halsbury LC said ([1897] AC 22 at 30–31)
that a ‘legally incorporated’ company ‘must be treated like any other
independent person with its rights and liabilities appropriate to itself …
whatever may have been the ideas or schemes of those who brought it into
existence’. He added that it was ‘impossible to say at the same time that there
is a company and there is not.’

[123] The notion that there is no principled basis upon which it can be said
that one can pierce the veil of incorporation receives some support from the
fact that the precise nature, basis and meaning of the principle are all
somewhat obscure, as are the precise nature of circumstances in which the
principle can apply. Clarke J in The Tjaskemolen [1997] 2 Lloyd’s Rep 465 at 471
rightly said that ‘[t]he cases have not worked out what is meant by “piercing
the corporate veil”. It may not always mean the same thing’ (and to the same
effect, see Palmer’s Company Law para 2.1533). Munby J in Ben Hashem v Ali
Shayif seems to have seen the principle as a remedial one, whereas Sir Andrew
Morritt V-C in Trustor AB v Smallbone [2001] 3 All ER 987, [2001] 1 WLR 1177
appears to have treated the principle as triggered by the finding of a ‘façade’.

[124] The ‘façade’ mentioned by Lord Keith is often regarded as something
of a touchstone in the cases—eg per Munby J in the Ben Hashem case [2009]
1 FLR 115 at [164], and per Sir Andrew Morritt V-C in the Trustor case [2001]
2 BCLC 436 at [23]. Words such as ‘façade’, and other expressions found in the
cases, such as ‘the true facts’, ‘sham’, ‘mask’, ‘cloak’, ‘device’, or ‘puppet’ may
be useful metaphors. However, such pejorative expressions are often
dangerous, as they risk assisting moral indignation to triumph over legal
principle, and, while they may enable the court to arrive at a result which
seems fair in the case in question, they can also risk causing confusion and
uncertainty in the law. The difficulty which Diplock LJ expressed in Snook v
London and West Riding Investments Ltd [1967] 1 All ER 518 at 528, [1967] 2 QB
786 at 802, as to the precise meaning of ‘sham’ in connection with contracts,
may be equally applicable to an expression such as ‘façade’.

[125] Mr Lazarus argued that in all, or at least almost all, the cases where the
principle was actually applied, it was either common ground that the principle
existed (Gilford Motor Co Ltd v Horne [1933] 1 Ch 935, [1933] All ER Rep 109,
Re H (restraint order: realisable property) [1996] 2 BCLC 500, and the Trustor case)
and/or the result achieved by piercing the veil of incorporation could have
been achieved by a less controversial route—for instance, through the law of
agency (Re Darby, ex p Brougham [1911] 1 KB 95, 80 LJKB 180, Gilford
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Motor Co Ltd v Horne, and Jones v Lipman [1962] 1 All ER 442, [1962] 1 WLR 832),
through statutory interpretation (Daimler Co Ltd v Continental Tyre and
Rubber Co (Great Britain) Ltd [1916] 2 AC 307, Merchandise Transport Ltd v British
Transport Commission [1961] 3 All ER 495, [1962] 2 QB 173, Wood Preservation Ltd
v Prior (Inspector of Taxes) [1969] 1 All ER 364, [1969] 1 WLR 1077, and Re a
Company [1985] BCLC 333), or on the basis that, as stated by Lord Goff in Goss
v Chilcott [1997] 2 All ER 110 at 117, [1996] AC 788 at 798, money due to an
individual which he directs to his company is treated as received by him (Gencor
ACP Ltd v Dalby [2000] 2 BCLC 734 and the Trustor case).

[126] In summary, therefore, the case for Mr Malofeev is that piercing the
corporate veil is contrary to high authority, inconsistent with principle, and
unnecessary to achieve justice.

[127] I see the force of this argument, but there are points the other way. I
am not convinced that all the cases where the court has pierced the veil can be
explained on the basis advanced by Mr Lazarus. Further, as Mr Howard QC
said, the fact is that those cases were decided on the basis of piercing the veil.
More generally, it may be right for the law to permit the veil to be pierced in
certain circumstances in order to defeat injustice. In addition, there are other
cases, notably Adams v Cape Industries plc [1991] 1 All ER 929, [1990] Ch 433,
where the principle was held to exist (albeit that they include obiter
observations and are anyway not binding in this court). It is also difficult to
explain the first instance decision in Kensington International Ltd v Republic of the
Congo [2006] 2 BCLC 296 on any basis other than the principle (but I am not at
all sure that the case was rightly decided—see Continental Transfert Technique Ltd
v Federal Government of Nigeria [2009] EWHC 2898 (Comm) at [27]–[29]).
Further, the existence of the principle is accepted by all the leading
textbooks—see Palmer op cit, Gore-Browne on Companies paras 7[3]–7[6], Gower
and Davies on Principles of Modern Company Law (8th edn, 2008) paras 8–5–8–14,
and Farrar’s Company Law (4th edn, 1998) pp 69–78.

[128] In answer to the contention that the approach of the courts to the issue
of piercing the veil is unprincipled, there is real force, at least on the face of it,
in the fact that it cannot be invoked merely where there has been impropriety.
As Munby J put it in Ben Hashem v Ali Shayif [2009] 1 FLR 115 at [163]–[164], ‘it
is necessary to show both control of the company by the wrongdoer(s) and
impropriety, that is, (mis)use of the company by them as a device or façade to
conceal their wrongdoing … at the time of the relevant transaction(s)’.

[129] In its recent decision in La Générale des Carrières et des Mines v F G
Hemisphere Associates LLC [2013] 1 All ER 409 at [24] the Judicial Committee of
the Privy Council, in a judgment given by Lord Mance, was prepared to
assume that the appellant was right in contending that it was open to a court in
this jurisdiction to pierce the corporate veil, but it is to be noted that this was
not challenged by the respondent. Reference was made (in [27]) to Barcelona
Traction Light and Power Co Ltd Case (Second Phase) [1970] ICJ 3, in which, it was
said:

‘[T]he International Court of Justice referred (para 56) to municipal law
practice to lift the corporate veil … “for instance, to prevent the misuse of
the privileges of legal personality, as in certain cases of fraud or
malfeasance, to protect third persons such as a creditor or purchaser, or to
prevent the evasion of legal requirements or of obligations”.’
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However, Lord Mance pointed out ([2013] 1 All ER 409 at [27]) that the
Barcelona Traction case concerned ‘international legal considerations, indicating
that there may not always be a precise equation between factors relevant to the
lifting of the corporate veil under domestic and international law.’

[130] In my view, it is unnecessary and inappropriate to resolve the issue of
whether we should decide that, unless any statute relied on in the particular
case expressly or impliedly provides otherwise, the court cannot pierce the veil
of incorporation. It is unnecessary, because the second argument raised on
behalf of Mr Malofeev, to which I shall shortly turn, persuades me that VTB
cannot succeed on this issue. It is inappropriate because this is an interlocutory
appeal, and it would therefore be wrong (absent special circumstances) to
decide an issue of such general importance if it is unnecessary to do so.

THE SECOND ISSUE: PIERCING THE CORPORATE VEIL: WHY IT CANNOT
SUCCEED IN THIS CASE

[131] I therefore approach this question in the same way as the Court of
Appeal, namely by considering whether, assuming in VTB’s favour that the
court can pierce the veil of incorporation on appropriate facts, the basis on
which VTB seeks to pierce the veil can be justified in the present case. I do so
on the basis that this issue is to be resolved by reference to English law. It seems
to me, however, that there may be a choice of law question to be addressed in
cases which concern the piercing of the veil of a foreign incorporated
company. That question is whether the proper law governing the piercing of
the corporate veil is the lex incorporationis, the lex fori, or some other law (for
example, the lex contractus, where the issue concerns who is considered to be
party to a contract entered into by the company in question). The ultimate
conclusion may be that there is no room for a single choice of law rule to
govern the issue: see Tham ‘Piercing the corporate veil: searching for appropriate
choice of law rules’ [2007] LMCLQ 22 at 27. However, given that it has been
common ground throughout these proceedings that the issue is to be resolved
pursuant to English law, it is inappropriate to say more about this issue.

[132] In so far as VTB invokes the principle of piercing the veil of
incorporation, its case involves what, at best for its point of view, may be
characterised as an extension to the circumstances where it has traditionally
been held that the corporate veil can be pierced. It is an extension because it
would lead to the person controlling the company being held liable as if he had
been a co-contracting party with the company concerned to a contract where
the company was a party and he was not. In other words, unlike virtually all
the cases where the court has pierced the corporate veil, VTB is claiming that
Mr Malofeev should be treated as if he were, or had been, a co-contracting
party with RAP under the two agreements, even though neither Mr Malofeev
nor any of the contracting parties (including VTB) intended Mr Malofeev to be
a party.

[133] The notion that the principle can be extended to such a case receives no
support from any case save for a very recent decision of Burton J in Antonio
Gramsci Shipping Corp v Stepanovs [2012] 1 All ER (Comm) 293 (which he
followed in his later decision in Alliance Bank JSC v Aquanta Corp [2012] 1 Lloyd’s
Rep 181, which was considered by the Court of Appeal at [2012] EWCA Civ
1588). None of the other decisions relied on by VTB in this connection is, on
analysis, of assistance to its case.

[134] In Gilford Motor Co Ltd v Horne [1933] 1 Ch 935, Mr Horne had
undertaken not to compete with his former employer, and a company, in which
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only he and his wife were shareholders, and which he formed after leaving his
employment, was enjoined from competing. He effectively broke his
undertaking by trading through the company, in the same way as if it had been
carrying on the competing business through his wife—as indeed had happened
in Smith v Hancock [1894] 2 Ch 377 at 385, a case relied on by the Court of
Appeal in the Gilford case. Thus, the decision in the Gilford case had nothing to
do with the fact that a company was involved, and therefore, as a matter of
logic, the decision cannot have been based on piercing the corporate veil—a
point made by Toulson J in Yukong Line Ltd v Rendsburg Investments Corp (No 2)
[1998] 4 All ER 82 at 96, [1998] 1 WLR 294 at 308, and rightly accepted by
Arnold J and the Court of Appeal in this case.

[135] The same point (as was said in the Yukong Line case) applies to Jones v
Lipman [1962] 1 All ER 442, [1962] 1 WLR 832, which I do not find an entirely
easy case. After agreeing to sell a property to a purchaser, the vendor sold the
same property to a company owned by him and his wife, and the purchaser
obtained an order for specific performance against the company. On the judge’s
reasoning, it would have equally been entitled to do so if, instead of the
company, the property had been transferred to the vendor’s wife. Another view
of Jones v Lipman is that the sale by the vendor to the company was treated as
a sham transaction.

[136] In both the Gencor and Trustor cases the court pierced the corporate veil
in order to impose liability on a company, effectively owned and controlled by
the wrongdoer, for money which he had misappropriated from the claimant
and diverted to the company. There was no question of the wrongdoer being
treated as contractually liable under a contract to which the company, rather
than he, was a party. Even the doubtful decision in the Kensington International
case did not involve going so far as to hold that the person sheltering behind
the veil was liable as if he was a contracting party under a contract entered into
by the company.

[137] The fact that there has been no case (until the Gramsci case) where the
power to pierce the corporate veil has been extended in the way for which VTB
contends in these proceedings does not necessarily mean that VTB’s case, in so
far as it is based on piercing the veil, must fail. However, given that the
principle is subject to the criticisms discussed above, it seems to me that strong
justification would be required before the court would be prepared to extend it.
Once one subjects the proposed extension to analysis, I consider that it is plain
that it cannot be sustained: far from there being a strong case for the proposed
extension, there is an overwhelming case against it.

[138] First, it is not suggested by VTB that any of the other contracting
parties under the two agreements is not liable. Indeed, as mentioned above,
VTB’s proposed pleaded case is that Mr Malofeev is ‘jointly and severally liable
with RAP’. Even accepting that the court can pierce the corporate veil in some
circumstances, the notion of such joint and several liability is inconsistent with
the reasoning and decision in Salomon’s case. A company should be treated as
being a person by the law in the same way as a human being. The fact that a
company can only act or think through humans does not call that point into
question: it just means that the law of agency will always potentially be in play,
but, it will, at least normally, be the company which is the principal, not an
agent. On VTB’s case, if the agency analogy is relevant, the company, as the
contracting party, is the quasi-agent, not the quasi-principal.

[139] Subject to some other rule (such as that of undisclosed principal),
where B and C are the contracting parties and A is not, there is simply no
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justification for holding A responsible for B’s contractual liabilities to C simply
because A controls B and has made misrepresentations about B to induce C to
enter into the contract. This could not be said to result in unfairness to C: the
law provides redress for C against A, in the form of a cause of action in
negligent or fraudulent misrepresentation.

[140] In any event, it would be wrong to hold that Mr Malofeev should be
treated as if he was a party to an agreement, in circumstances where (i) at the
time the agreement was entered into, none of the actual parties to the
agreement intended to contract with him, and he did not intend to contract
with them, and (ii) thereafter, Mr Malofeev never conducted himself as if, or
led any other party to believe, he was liable under the agreement. That that is
the right approach seems to me to follow from one of the most fundamental
principles on which contractual liabilities and rights are based, namely what an
objective reasonable observer would believe was the effect of what the parties
to the contract, or alleged contract, communicated to each other by words and
actions, as assessed in their context—see eg Smith v Hughes (1871) LR 6 QB 597
at 607.

[141] In his argument Mr Howard QC relied by analogy with the law relating
to undisclosed principals. In my view, the analogy tells against VTB’s
argument. The existence of the undisclosed principal rule has long been
regarded as an anomaly, as discussed in Bowstead & Reynolds on Agency (19th
edn, 2010) para 8–070, and as observed by Dillon LJ in Welsh Development Agency
v Export Finance Co Ltd [1992] BCLC 148 at 173. As the Court of Appeal said in
this case ([2012] 2 BCLC 437 at [89]), it would be inappropriate to extend an
anomaly—save where it would be unjust and unprincipled not to do so. To
adapt what Lord Hoffmann said in OBG Ltd v Allan [2007] 4 All ER 545 at [103]
and [106], [2008] AC 1, ‘an anomaly created by the judges to solve a particular
problem’ is ‘an insecure base’ on which to justify an extension to a principle,
especially when that principle can itself be said to be anomalous.

[142] Quite apart from this, it seems to me that the facts relied on by VTB to
justify piercing the veil of incorporation in this case do not involve RAP being
used as ‘a façade concealing the true facts’. In my view, if the corporate veil is
to be pierced, ‘the true facts’ must mean that, in reality, it is the person behind
the company, rather than the company, which is the relevant actor or recipient
(as the case may be). Here, on VTB’s case, ‘the true facts’ relate to the control,
trading performance, and value of the dairy companies (if one considers the
specific allegations against Mr Malofeev), or to the genuineness of the nature
of the underlying arrangement (which involves a transfer of assets between
companies in common ownership). Neither of these features can be said to
involve RAP being used as a ‘façade to conceal the true facts’.

[143] It was suggested, however, by Mr Howard QC that the case against
Mr Malofeev involves him ‘abusing the corporate structure’, and that that is
sufficient to justify piercing the corporate veil. However, in my view, abuse of
the corporate structure (whatever that expression means) adds nothing to the
debate, at least in this case. It may be another way of describing use of the
company as a façade to conceal the true facts (in which case it adds nothing to
Lord Keith’s characterisation in Woolfson’s case), or it may be an additional
requirement before the corporate veil will be pierced: otherwise, it seems to
me that it would be an illegitimate extension of the circumstances in which the
veil can be pierced.

[144] It is true that in many civil law systems, abuse of rights is a
well-recognised concept, and it may be appropriate for a domestic court to
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apply such a principle in relation to some areas of EU law. However, it was not
suggested to us that it should be applied as a new or separate ground in
domestic law for treating Mr Malofeev as contractually liable to VTB, or that it
would assist VTB in this case.

[145] Accordingly, in agreement with the Court of Appeal and for
substantially the same reasons, I consider that VTB’s contention represents an
extension to the circumstances in which the court will pierce the corporate
veil, and on analysis it is an extension which is contrary to authority and
contrary to principle.

[146] The proposed extension is all the more difficult to justify given that it is
not needed to enable VTB to seek redress from Mr Malofeev. It is clear that, if
VTB establishes that it was induced to enter into the agreements by the
fraudulent statements which he is alleged to have made, then Mr Malofeev will
be liable to compensate VTB. The measure of damages may be different, but
that is not a particularly attractive reason for extending the principle in a new
and unprincipled way. And I am not at all attracted by the notion that the
principle should be invoked simply to enable VTB to justify the proceedings
being heard in this jurisdiction, if they otherwise could not be. That would be
precious close to its application being permitted to pull itself up by its own
bootstraps.

[147] It follows from this analysis that I doubt that the decision in the Gramsci
case can be justified, at least on the basis of piercing the corporate veil. In
agreement with the Court of Appeal and Arnold J, I think that the reasoning in
that case involved a misinterpretation of the basis of the decisions in the Gilford
case and Jones v Lipman. It seems to me that the conclusion in the Gramsci case
was driven by an understandable desire to ensure that an individual who
appears to have been the moving spirit behind a dishonourable (or worse)
transaction, action, or receipt, should not be able to avoid liability by relying on
the fact that the transaction, action, or receipt was effected through the
medium (but not the agency) of a company. But that is not, on any view,
enough to justify piercing the corporate veil for the purpose of holding the
individual liable for the transaction, action, or receipt, especially where the
action is entering into a contract.

[148] For these reasons, I agree with the Court of Appeal in concluding that,
assuming that there is jurisdiction to pierce the corporate veil on appropriate
facts, VTB’s proposed pleaded case does not give rise to arguable grounds for
contending that this jurisdiction could be invoked in the present case. I would
therefore refuse VTB permission to amend its pleaded case to raise such a
claim.

CONCLUSION
[149] I would therefore dismiss VTB’s appeal on both main issues.
[150] I have referred to the issues I have been discussing as the main issues,

because there is another series of issues relating to a freezing order which VTB
obtained. Following its discharge by Arnold J, VTB wishes this freezing order to
be reinstated. There is also a temporary freezing order, which VTB obtained
pending the determination of this appeal. In the light of the fact that this
appeal is being dismissed, it seems to me clear that the discharged freezing
order must remain discharged and the temporary freezing order must now be
discharged as well. I should add that I agree with what Lord Wilson says about
the freezing orders.
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LORD WILSON SCJ.
[151] I agree with Lord Mance and Lord Neuberger that the appeal should be

dismissed.
[152] As their judgments, and, on the other hand, those of Lord Clarke and

Lord Reed, well demonstrate, the rival arguments in relation to forum are
evenly balanced.

[153] VTB has three main points. (a) The location of the alleged torts in
England. It is worthwhile to remember, however, that, in one sense, the
bringing of the transactions into England was pure chance. In July 2007 VTB
Moscow informed Mr Malofeev and MarCap that the proposed lender would
be either itself or VTB; and in October 2007 it informed them that it would be
VTB. They had no objection; but the placement of the lending into the hands
of its English subsidiary was effected entirely at the election of, and for the
convenience of, VTB Moscow. (b) The English jurisdiction clause in the facility
agreement and indeed also in the interest rate swap agreement. If Mr Malofeev
controlled the borrowing party to the agreements, namely RAP, and so can be
considered responsible for its contractual concession that VTB should have the
right to demand that disputes arising out of them be resolved in the courts of
England, he can hardly complain if allegations of his and his companies’
fraudulent inducement of VTB to enter into them are also resolved here. But
two riders fall to be attached. The first is whether the court can at this stage
proceed on the basis that Mr Malofeev controlled RAP. The court must not for
this purpose assume what VTB needs to prove; yet the fact is that, while not
admitting control of RAP, Mr Malofeev has, to date, not actively challenged it.
The second is that the test to be applied pursuant to the decision in The Spiliada
[1986] 3 All ER 843, [1987] AC 460, mandates a much wider inquiry than into
whether Mr Malofeev would have no ground for complaint about the
continuation of the proceedings in England. (c) The government by English
law of VTB’s claims in tort, as held unanimously by this court and as explained
in judgments above with which I agree. A spectre of considerable practical
inconvenience is raised around the receipt by a Russian judge of evidence of
English law and around his application of it to such facts as he were to find. On
the other hand the legal framework of VTB’s case does not appear to be
complex or controversial and Arnold J was entitled to conclude that the key
issues in the case were likely to be factual rather than legal.

[154] Although, therefore, I discern a practical element in the third of VTB’s
main points, I have no doubt that, over all, considerations of practicality
militate strongly in favour of a Russian forum. The apparently relevant
witnesses are Russian, speak Russian and seem almost entirely to be resident in
Russia and so beyond the reach of an English witness summons; and the
relevant documentation, in particular relating to both the actual and the
represented profitability of the dairy companies, was written in Russian.

[155] On the one hand, therefore, there are VTB’s points, which primarily go
to theory, to policy and, yes, perhaps to a limited extent to justice. On the other
hand there are the defendants’ points, which primarily go to practicality.

[156] The forum issue required Arnold J not (in my view) to exercise a
discretion but, rather, to reach an evaluative judgment upon whether, in the
light of these and the many other points pressed upon him by each side,
England was clearly the more appropriate forum. ‘[T]he appellate court should
be slow to interfere’ (Lord Templeman in The Spiliada [1986] 3 All ER 843 at
847, [1987] AC 460 at 465); and I agree with Lord Mance (at [68], above) and
with Lord Neuberger (at [96], above) that the errors which the Court of Appeal
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identified in the judgment of Arnold J (in particular his adoption of the
two-part test apt to an application for stay) were, on analysis, of materiality
insufficient to justify a re-evaluation of its own. Furthermore, notwithstanding
its own error about the governing law of the torts, alongside which, however,
one must weigh its assertion that an English governing law would not have led
it to a different conclusion, I agree with Lord Neuberger’s alternative
conclusion (at [98], above) that there are no grounds for interfering with the
Court of Appeal’s own evaluative conclusion.

[157] To be honest, a disposal of the forum part of the appeal on the above
basis is, in the light of this court’s intended function in the resolution of
controversial and important issues of law, a banal disposal; and, in retrospect, a
question arises whether it is appropriate for there to have been a massive
second appeal to this court on the forum issue. In its notice of appeal VTB
identified the requisite issue of general public importance relative to the issue
in one sentence: ‘the appellant says that if a defendant has committed a wrong
in England, there is a presumption, and a strong one, that he ought to answer
for that wrong in England’. But, while he was careful not entirely to abandon
his preference for the language of presumption, Mr Howard conceded, early in
his opening address, that it was irrelevant whether such was a presumptive
position, a starting point or a prima facie conclusion; a little later in his address,
he added that the issue was not really about a label, such as that of
presumption, but about approach; and he scarcely pressed the difficult
suggestion that there was anything in the jurisprudence—even in The Albaforth
[1984] 2 Lloyd’s Rep 91—to raise a formal, legal presumption that the forum
should follow the location of the tort. I am doubtful whether the committee
would have granted permission to appeal on the forum issue if it had realised
that VTB’s case would develop into little more than an invitation to re-evaluate
all the relevant factors for and against the English forum.

[158] VTB’s application for permission to amend its particulars of claim so as
to include claims against Mr Malofeev and the two MarCap companies as
additional parties to the facility and interest rate swap agreements logically falls
for consideration before that of the forum issue. For, had it been granted, the
jurisdiction clauses in the agreements would have been directly in play. VTB
frankly concedes that its primary purpose in making the proposed claims in
contract was, by reference to such clauses, to establish the English jurisdiction
pursuant to art 23(1) of Council Regulation EC 44/2001 (the Judgments
Regulation); and that its secondary purpose was thereby to be enabled to claim
more substantial sums, particularly by way of interest, than would be payable
as damages in tort. In the event, however, for the reasons given by
Lord Neuberger (at [126]–[148], above), the Court of Appeal was right to
dismiss VTB’s appeal against the refusal of Arnold J to permit the amendment:
for there was no good arguable case that the three specified defendants could
be unveiled as additional parties to the agreements with VTB. In that this court
welcomes blue sky thinking, I do not criticise Mr Lazarus for his over-arching
attempt to persuade it that English law recognises no principle that the
corporate veil may ever be lifted. In my view, however, and notwithstanding
the difficulty of being able to define within one sentence the circumstances in
which the law will—perhaps—lift the corporate veil, such was a highly
ambitious submission. But this is not the place at which to embark on an
attempted subjection of it to critical examination.

[159] In that, by a majority, VTB’s appeal is to be dismissed, the worldwide
freezing order against Mr Malofeev must fall to be discharged. But the
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continuation of the order to date represents a highly unsatisfactory state of
affairs. The order was first made, without notice, in August 2011 and was
continued, on notice, in September 2011. On 29 November 2011, in the light of
his conclusion in favour of the Russian forum, Arnold J declined further to
continue the order, save for one week in order to enable VTB to approach the
Court of Appeal. But importantly, as Lord Clarke has explained (at [163],
below), Arnold J also ruled that, even had he allowed the English proceedings
to continue by declining to set aside the order for service out of the
jurisdiction, it would have been wrong, for each of two reasons, for the
freezing order to continue. VTB, to whom Arnold J had granted permission to
appeal against his refusal to permit the amendment, secured permission from
the Court of Appeal also to appeal against his decision in relation to forum and
his independent refusal to continue the freezing order; and, on a holding basis,
the court continued that order until determination of the appeal. In the light of
its dismissal of VTB’s appeal in relation to forum, the Court of Appeal
concluded that there was no basis on which the freezing order could continue
in any event; and, although it expressed doubts about the first reason given by
Arnold J for his independent refusal to continue the freezing order, it did not
address his second reason and made no order on that part of VTB’s appeal. It
continued the freezing order for ten days only in order to enable VTB to
approach this court, which further continued it until its determination of this
appeal.

[160] In the light of this court’s dismissal, by a majority, of the appeal in
relation to forum, it can now be seen that Mr Malofeev has continued to be
subject to a worldwide freezing order for some 14 months beyond the time
when it was proper for such an order to have continued. For in November 2011
Arnold J rightly decided that the proceedings should take place in Russia; and
the freezing order should then have expired. It was extended only because of
the pendency of two successive appeals which can now be seen both to have
failed. Such a state of affairs is bad enough. But what makes it worse is that, as
I have explained, Arnold J also ruled as long ago as November 2011 that,
irrespective of its dependence on the continuation of the English proceedings,
the freezing order should not be continued; and his ruling has not been set
aside by the Court of Appeal. In retrospect the Court of Appeal should have
determined VTB’s appeal against that ruling. Had it, for example, dismissed its
appeal, this court would be unlikely to have permitted it to appeal against the
dismissal and so the freezing order would no doubt at last have come to an end.
One cannot quarrel with the logic behind the conventional continuation of a
freezing order pending an appeal against a refusal to make an order upon
which its continued existence depends. But what turns out to have been the
protracted wrongful continuation of the freezing order is another indication of
the inappropriateness of a further appeal to this court in circumstances such as
the present. The degree of economic inhibition caused to a person in the
position of Mr Malofeev by a worldwide freezing order made in England
remains to be seen. At first sight, however, he is entitled to complain that it was
an oppressive restraint on his economic activities. Whether he is correct to say
that it has caused considerable prejudice to him will no doubt be the subject of
inquiry in his application, already issued but so far stayed, for VTB to be
ordered to compensate him for his losses pursuant to its cross-undertaking
attached to the freezing order.
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LORD CLARKE SCJ (dissenting).

INTRODUCTION
[161] In this action the appellant claimant, VTB Capital plc (VTB), which was

formerly called VTB Bank Europe plc, sought and obtained permission to serve
proceedings out of the jurisdiction on the defendant respondents on the
ground that the defendants had committed the torts of deceit and conspiracy
in England. Save for the third defendant, which has not been served with the
proceedings, the defendants applied to have that permission set aside on the
ground that VTB had failed to show that England was in all the circumstances
clearly and distinctly the appropriate forum to determine the dispute. That
application succeeded before Arnold J (the judge) ([2011] EWHC 3107 (Ch),
[2012] 2 BCLC 437). VTB’s appeal to the Court of Appeal failed ([2012] EWCA
Civ 808, [2012] 2 BCLC 437). The Supreme Court subsequently gave
permission to appeal on that issue, which has (not entirely correctly) been
described in argument as the jurisdiction issue. That is the first issue in this
appeal.

[162] The second issue arises out of an application made by VTB to amend
its particulars of claim to add a claim for breach of contract. Its case involves a
consideration of the principles relevant to what is sometimes called piercing
the corporate veil. Both the judge and the Court of Appeal refused that
application. Although both courts accepted that it is possible in some
circumstances to pierce the corporate veil, they both held that VTB had no
arguable case that this is such a case. Under this head the defendants seek to
uphold the decision of the Court of Appeal, not only on the particular facts,
but also on the basis that there are no circumstances in which the court can
pierce the corporate veil.

[163] The third issue arises out of a world wide freezing order (WFO)
granted to VTB against Mr Malofeev on 5 August 2011 by Roth J. Mr Malofeev
applied to discharge the order on the grounds (a) that there was no risk of
dissipation of assets, and (b) that there had been material non-disclosure before
Roth J. Arnold J subsequently declared that the WFO should be discharged on
the ground that the court had refused to exercise jurisdiction over the claim.
He also said that he would in any event have discharged and refused to re-grant
the WFO on the grounds relied upon by Mr Malofeev. The WTO was however
renewed pending an appeal to the Court of Appeal and subsequently to this
court.

JURISDICTION

Service out of the jurisdiction—the principles
[164] The relevant principles are not in dispute. They have been stated and

restated many times. They were correctly stated in the Court of Appeal in this
case by Lloyd LJ, with whom Rimer and Aikens LJJ agreed ([2012] 2 BCLC 437
at [98]–[101]). Lloyd LJ put them thus (at [99]–[100]):

‘[99] … The three basic principles were recently restated by Lord Collins
in giving the advice of the Privy Council in AK Investment CJSC v Kyrgyz
Mobile Tel Ltd [2011] 4 All ER 1027 at [71], [81] and [88]. They can be
summarised as follows: first, the claimant must satisfy the court that, in
relation to the foreign defendant to be served with the proceedings, there is
a serious issue to be tried on the merits of the claim, ie a substantial
question of fact or law or both. This means that there has to be a real, as
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opposed to a fanciful, prospect of success on the claim. Secondly, the
claimant must satisfy the court that there is a good arguable case that the
claim against the foreign defendant falls within one or more of the classes
of case for which leave to serve out of the jurisdiction may be given. These
are now set out in para 3.1 of Practice Direction 6B. “Good arguable case”
in this context means that the claimant has a much better argument than
the foreign defendant. Further, where a question of law arises in
connection with a dispute about service out of the jurisdiction and that
question of law goes to the existence of the jurisdiction (eg whether a
claim falls within one of the classes set out in para 3.1 of Practice Direction
6B), then the court will normally decide the question of law, as opposed to
seeing whether there is a good arguable case on that issue of law.

[100] Thirdly, the claimant must satisfy the court that in all the
circumstances England is clearly or distinctly the appropriate forum for the
trial of the dispute and that in all the circumstances the court ought to
exercise its discretion to permit service of the proceedings out of the
jurisdiction. This requirement is reflected in CPR 6.37(3), which provides
that “The court will not give permission [to serve a claim form out of the
jurisdiction on any of the grounds set out in para 3.1 of Practice Direction
6B] unless satisfied that England and Wales is the proper place in which to
bring the claim’’.’

The facts
[165] The underlying facts and issues under this head are set out in the

agreed statement of facts and issues (the SFI), from which I can take the salient
events.

[166] VTB’s case is that the key step in the fraud was VTB’s advancing a sum
of $US195m in London to the account of a borrower in London, which was in
turn paid to a seller of a business to its account in London, all done subject to
a loan agreement and other related agreements governed by English law and
containing English jurisdiction clauses. VTB claims that it has suffered a loss in
excess of $US185m.

[167] The judge and the Court of Appeal both held that VTB has a good
arguable case that its claims are claims in tort within para 3.1(9)(a) of CPR Pt 6,
Practice Direction 6B, on the ground that damage was sustained within the
jurisdiction and that VTB has a good arguable case in tort against Mr Malofeev.
However they held that permission to serve out of the jurisdiction should be
set aside because VTB has failed to show that England was clearly or distinctly
the appropriate forum to determine the disputes. The first issue in this appeal
is whether they were entitled so to hold.

[168] VTB’s case on the facts may be summarised in this way. VTB is a bank
incorporated and registered in England. It is a member of the London Stock
Exchange, and it is authorised and regulated by the Financial Services
Authority for the conduct of investment business in the United Kingdom. It is
majority owned by JSC VTB Bank (VTB Moscow), which is a state-owned
bank. It is one of three strategic business arms of the VTB Group, the others
being the corporate and retail businesses. It entered into a facility agreement,
dated 23 November 2007 (the facility agreement), with a Russian company,
Russagroprom LLC (RAP). Pursuant to the facility agreement, sums totalling
$US225,050,000 were advanced to RAP, primarily to enable RAP to buy six
Russian dairy companies and three associated companies (the dairy companies)
from the first respondent (Nutritek), a company registered in the British Virgin
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Islands (BVI). After making three interest payments (and no payments of
capital), RAP defaulted on the loan in November 2008. VTB’s case is that the
value of the security provided for the loan was no more than a figure in the
region of $US32m to $US40m.

[169] VTB’s case is that it was induced in London to enter into the facility
agreement and an accompanying interest rate swap agreement, by
misrepresentations made by Nutritek, for which the other respondents are
jointly and severally liable. The two alleged misrepresentations were: first, that
RAP and Nutritek were not under common control, and second, that the value
of the dairy companies was much greater than their true worth. It is VTB’s
case that the misrepresentations were fraudulent. The ostensible primary
purpose of the facility agreement was to fund the acquisition of the dairy
companies from Nutritek by RAP. RAP entered into a share purchase
agreement (the SPA) with Nutritek dated 27 November 2007, whereby RAP
purchased shares in a newly incorporated BVI company, Newblade Ltd
(Newblade), which in turn owned the dairy companies.

[170] VTB put before the judge a structure chart, setting out in a diagram the
complex web of offshore companies through which, on VTB’s case,
Mr Malofeev ultimately controlled each of Nutritek, the second respondent
(Marcap BVI), the third defendant (Marcap Moscow), and RAP. Marcap
Moscow has not been served with the proceedings, and has not taken part in
any of the hearings to date. Mr Malofeev is an international businessman who
resides in Moscow. The Court of Appeal found that there was a good arguable
case that Mr Malofeev ‘operated a complex web of companies in a number of
jurisdictions’. It is VTB’s case that he was at all material times the controller
and a principal beneficial owner of the BVI companies, Nutritek and Marcap
BVI, as well as Marcap Moscow and RAP. RAP was incorporated in Russia on
21 May 2007 as a special purpose vehicle. In November 2007 its immediate
parent company was Migifa Holdings Ltd (Migifa), a company incorporated in
Cyprus. Migifa’s parent company was Brentville Ltd (Brentville), a company
incorporated in the BVI. It is VTB’s case that RAP was ultimately owned and
controlled by Mr Malofeev, through a web of offshore companies. As the judge
found ([2012] 2 BCLC 437 at [59]), ‘this has not been the subject of challenge’
by Mr Malofeev, who has advanced no positive case on the issue of the ultimate
ownership and control of RAP (see also the Court of Appeal [2012] 2 BCLC
437 at [34]).

[171] It is VTB’s case that, in July 2007 in Moscow, Mr Malofeev personally
introduced the VTB Group to the scheme, whereby Nutritek sold its interests
in the dairy companies to RAP under the SPA. He stated that a decision had
been taken to sell Nutritek’s interest in the dairy business and that a purchaser
had been identified. He said that a purchaser would have to find banking
facilities in order to make the purchase. Mr Tulupov of VTB Moscow was the
project manager in respect of the proposed transaction, where his role included
liaising with VTB in respect of the project. At an early stage, it was
contemplated that either VTB Moscow or VTB would become the lender in
connection with the intended transaction. On 18 July 2007 he instructed the
London office of Dewey LeBoeuf, Greene & Macrae (DLGM) in relation to the
proposed transaction. On the next day, a conference call took place between
representatives of VTB Moscow, VTB (Marina Bragina, in London) and
Marcap Moscow (Mr Alexander Provotorov and Mr Yury Leonov).

[172] It is apparent from a draft term sheet of 8 October 2007 that by early
October that year, the proposed structure of the transaction was that the
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lender was to be VTB (funded by a participation agreement with VTB
Moscow) and the borrower was to be RAP. It is VTB’s case that, from about
this time it was VTB which was to be the particular target for the fraud. The
loan amount was to be in excess of $US220m towards an acquisition cost of
$US250m. Work started to prepare the documentation for the transaction. The
facility agreement was to be governed by English law and VTB was to be the
lender in the transaction. Mr Tulupov explains in his statement that the
attraction of the lender being VTB was that (i) VTB in the London market was
able to provide more sophisticated lending structures than VTB Moscow
(owing to internal Russian banking requirements) and (ii) English law offered
more protection in the case of default.

[173] On 31 October 2007 VTB Moscow’s credit committee approved the
proposed transaction. It is VTB’s case that, separately from this, and in
connection specifically with the ability of VTB to decide to enter into the
facility agreement, VTB, as an FSA regulated entity, had its own processes and
procedures before lending moneys. The key figures at VTB in this process
included (1) Konstantin Ryzhkov, who was VTB’s head of acquisition and
leverage finance from 1 September 2007 to 27 October 2008 and who was also
a managing director at VTB Moscow, (2) Marina Bragina, who held the
equivalent post in VTB to that held by Mr Tulupov in VTB Moscow, (3) Steve
Thunem, head of debt capital markets, (4) Juliet Wooi, a credit risk analyst, (5)
Peter Yates, head of credit risk, (6) Peter Manning, chief risk officer, as per
board approved delegated credit approval authorities, and (7) K Ianovski, head
of structured finance and syndication.

[174] As regards the ownership of RAP, VTB relies upon two e-mails dated 6
and 8 November 2007 by Ms Bragina of VTB to others within VTB and VTB
Moscow which recorded information from Nutritek or from Marcap Moscow.
The first e-mail states that RAP was incorporated on 21 May 2007 (in error
written as 2002) as an SPV for a Nutritek dairy division acquisition and further
states that RAP ‘has no other operations’ and that RAP’s beneficiary is a
Mr Vladimir Alginin. The second e-mail was in response to a list of questions
put to Ms Bragina previously. The key passage states as follows, in the form of
the question followed by the answer:

‘Confirm that [RAP] is 100% owned by Alginin. As per the info just
received from Nutritek management, Mr Alginin has a 90% share [RAP],
the remaining 10% share belongs to the management team.’

[175] As to the dairy companies, there was a valuation report produced by
the Moscow office of Ernst & Young Valuation LLC (E & Y), valuing the dairy
companies at $US366m. This report, which is dated 5 September 2007 and is in
Russian, was received by Mr Tulupov on 8 November 2007 and was discussed
in several conversations with Ms Bragina and Mr Ryzhkov. Based on
Mr Tulupov’s evidence, VTB’s case is that it attached considerable importance
to the report, as did VTB Moscow. By a document headed ‘Application for
Credit Facilities’, dated 13 November 2007, VTB approved the proposed
transaction. It was signed on 16 November 2007 by Ms Bragina and
Mr Thunem, both of VTB.

[176] VTB took the decision to enter into a separate interest swap agreement
(the ISA), by a further application for credit facilities, dated 15 November 2007,
and signed by Juliet Wooi, Mr Yates and Mr Manning on 19 November 2007.
Further particulars relating to VTB’s case as to reliance on the information
provided by Nutritek concerning the ostensibly arm’s length relationship
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between Nutritek and RAP, and concerning the value of the dairy companies,
are found in the witness statement of Mr Muraviev. The transaction was
completed over the period 23 to 28 November 2007, during which period a
number of agreements were entered into by the various parties.

[177] The principal agreements entered into as part of the overall transaction
were thus as follows: the facility agreement, between VTB and RAP, the SPA
between RAP, Nutritek and Newblade dated 27 November 2007, the ISA
between VTB and RAP dated 28 November 2007 and the participation
agreement between VTB and VTB Moscow dated 28 November 2007 (the
participation agreement). The key provisions of the facility agreement are set
out by the Court of Appeal at Appendix 1 of its judgment. They included that
its governing law is English law (cl 34) and that the courts of England and
Wales have non-exclusive jurisdiction to settle any dispute arising out of, or in
connection with the facility agreement, or, at VTB’s option, arbitration in
London (cll 35.1.1 and 35.3). It was further expressly agreed in cl 35.1.2 that the
courts of England and Wales were the most appropriate convenient courts to
settle such disputes and that no party would argue otherwise (cl 35.1.2). The
other agreements referred to above also contain both a choice of law clause in
favour of English law, and a jurisdiction agreement in favour of the courts of
England and Wales.

[178] As stated above, both the judge and the Court of Appeal held that VTB
had a good arguable case that it entered into the facility agreement in reliance
on the two misrepresentations, the first relating to the representation that RAP
and Nutritek were not under common control, and the second as to the value
of the dairy companies.

[179] On 28 November 2007 RAP’s account with VTB in London was
credited with $US208,700,000.00. This sum represented the ‘Tranche A’
payment under the facility agreement. On the same day, $US195m of those
moneys were transferred to Nutritek’s account with VTB in London, at RAP’s
direction. The moneys were thereafter removed from Nutritek’s account, so
that by 7 December 2007 no funds remained in Nutritek’s account with VTB in
London. Some of the moneys were transferred to various creditors of
Nutritek, while at least $US62m went to a Nutritek bank account in
Switzerland. VTB says that it does not know where the funds went after that,
and none of the respondents has put forward evidence as to where the funds
went thereafter. As noted by the judge ([2012] 2 BCLC 437 at [54]), some
further moneys lent by VTB as part of Tranche B under the facility agreement
were utilised to pay interest due under it. This involved the use of another BVI
company Madinter Associates Ltd (Madinter), which enabled interest to be paid
in respect of the principal loan until but not including the payment due in
November 2008, since when no payment of interest or principal due under the
facility agreement has been made.

[180] VTB sent a first notice of default from its London office to RAP on
15 December 2008 and a second notice of default on 14 January 2009. From
August 2009, VTB began to enforce its security. In due course, VTB took
control over Newblade, Migifa and eventually RAP. VTB currently estimates
the value of the assets of the dairy companies as less than $US40m, and
probably no more than $US32m.

VTB’s claims
[181] VTB’s claims are concisely described by the judge ([2012] 2 BCLC 437

at [57]–[63]). It says that it was induced to enter into the facility agreement and
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the ISA, and to advance sums totalling $US225,050,000 to RAP, by two
fraudulent misrepresentations. First, it claims that (together with VTB
Moscow) it relied on representations made primarily by Nutritek to the effect
that the SPA was a sale between companies that were under separate control. It
contends that these representations were false and must have been known by
Nutritek to be false when made. VTB knew at the time that Mr Malofeev
through MarCap Moscow had de facto control of Nutritek. As the judge put it,
what it says it did not know at the time, but has since discovered, is that
Mr Malofeev through MarCap BVI also controlled RAP. Thus RAP and
Nutritek were under common control at the date of the facility agreement and
of the SPA and it was not therefore a commercial transaction carried on at
arm’s length. The judge held ([2012] 2 BCLC 437 at [59]) that it was not
necessary to go into detail concerning the basis of VTB’s contention that
Mr Malofeev ultimately controlled RAP as well as Nutritek, since it had not
been the subject of challenge before him.

[182] Secondly, VTB claims that both it and VTB Moscow relied upon the
2007 E & Y valuation of the dairy companies and that that valuation was based
on false financial figures and unsupportable forecasts provided to E & Y by
Nutritek. In this regard, VTB relies upon an opinion obtained from Deloitte
LLP dated 11 April 2011, which analysed the figures provided by Nutritek to E
& Y and compared them with the financial information provided by the dairy
companies from their own accounting records, which represents the true
trading position, as well as information from other sources. It is said that it is
apparent from Deloitte’s opinion that Nutritek very substantially overstated the
true performance figures for the dairy companies. It is VTB’s case that the
extent of the overstatement is such that it could only have been deliberate.

[183] The judge summarised the position ([2012] 2 BCLC 437 at [61]–[62]).
The false representations are alleged to have been made principally by
Nutritek. It is VTB’s case that they were made pursuant to a conspiracy
between a number of persons including MarCap BVI, MarCap Moscow and
Mr Malofeev. Given the significant role they played in introducing the business
opportunity to VTB and the conduct of the negotiations, VTB says that
Mr Malofeev and MarCap Moscow were the prime movers in the conspiracy to
deceive VTB.

[184] In this part of the case VTB pleaded causes of action against the
defendants in deceit and unlawful means conspiracy, the unlawful means being
the fraudulent misrepresentations. In deceit, VTB’s case against MarCap BVI,
MarCap Moscow and Mr Malofeev is that they are jointly liable with Nutritek
on the basis that the misrepresentations were made pursuant to a common
design between them.

[185] As stated in his judgment ([2012] 2 BCLC 437 at [144]), before the judge
the respondents accepted that, if English law is the applicable law, VTB has
established that VTB has a real prospect of success in its claims for deceit and
conspiracy and thus that there is a serious issue to be tried save in three specific
respects as follows. The first, the no loss point, was that VTB had no real
prospect of establishing that it had suffered loss as a result. The judge discussed
the no loss point in considerable detail ([2012] 2 BCLC 437 at [145]–[169]). He
rejected the respondents’ case. The respondents reargued the no loss point in
the Court of Appeal, again on the basis of English law. They again failed, for
the reasons given in the judgment of the Court of Appeal ([2012] 2 BCLC 437
at [107]–[121]).
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[186] The second point was that VTB has no real prospect of establishing
either that Marcap BVI was jointly liable in deceit or that it participated in the
alleged conspiracy. The judge considered that submission between paras [170]
and [176] and accepted it. However, the Court of Appeal held that he was
wrong to do so for the reasons they gave ([2012] 2 BCLC 437 at [122]–[127]).

[187] The third point was that VTB has no real prospect of establishing either
that Mr Malofeev is jointly liable in respect of the deceit alleged or that he
participated in the alleged conspiracy. The judge rejected that submission
([2012] 2 BCLC 437 at [177]–[183]). He therefore concluded that there was a
serious issue to be tried between VTB and Mr Malofeev. The respondents did
not reargue this point in the Court of Appeal.

[188] In this court the respondents did not seek to reopen these issues. It
follows that, if English law is the relevant law, VTB has a real prospect of
succeeding against the respondents on the merits.

[189] As summarised thus far, the position is that, at any rate on the basis
that English law is the applicable law, VTB has established the first and second
of the principles set out (in para [164] above). There is a serious issue to be
tried on the merits in the case of each of VTB’s claims in tort and VTB has a
good arguable case that it sustained damage within the jurisdiction within the
meaning of para 3.1(9)(a) of Practice Direction 6B, which is the relevant
provision by reason of CPR 6.36. It follows that the remaining question is
whether the third principle is satisfied. I will consider that question under the
heading forum conveniens.

Forum conveniens
[190] As stated above, the question is whether VTB has satisfied the court

that England is clearly or distinctly the appropriate forum for the trial of the
dispute and that in all the circumstances the court ought to exercise its
discretion to permit service of the proceedings out of the jurisdiction on the
basis that England is the proper place in which to bring the claim. As the Court
of Appeal noted ([2012] 2 BCLC 437 at [101]), on the basis of Lord Goff ’s
classic speech in Spiliada Maritime Corp v Cansulex Ltd [1986] 3 All ER 843 at
854–861, [1987] AC 460 at 475–484, the underlying principle is that the task of
the court is to identify the forum in which the case can be suitably tried for the
interests of all the parties and for the ends of justice: Sim v Robinow (1892) 19
R 665 at 668.

[191] Only two fora have been canvassed in this case; they are England and
Russia. Both the judge and the Court of Appeal held that VTB had failed to
discharge the onus of proof and that the centre of gravity of the case was
Russia and not England. I recognise of course that this is an interlocutory
appeal, that a comparison between England and Russia involves a number of
different considerations and that, in these circumstances, an appellate court
should not interfere with a decision of a lower court unless satisfied that it has
erred in principle. However, as appears below, it is my view that the Court of
Appeal did make a number of errors of principle, which entitles, indeed
requires, this court to reach its own independent conclusions.

[192] There are a number of points that seem to me to be relevant on this
part of the case. First, it appears to me that it is important for the court to
know what issues are likely to arise at the trial of the action on the merits. Only
when the issues are identified will it be possible to compare the two
jurisdictions. This principle is now stated in Dicey, Morris & Collins on The
Conflict of Laws (15th edn, 2012) para 11–143, in which, having stated the
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general principles much as above, the editors say that, in practice, the
defendant should identify the issues which are appropriate to be tried in the
foreign court. In the footnote to that sentence the editors referred to Limit
(No 3) Ltd v PDV Insurance Co [2005] 2 All ER (Comm) 347 at [73] and Sawyer v
Atari Interactive Inc [2005] EWHC 2351 (Ch), [2006] ILPr 129 at [54]; see also
Pakistan v Zadari [2006] EWHC 2411 (Comm) at [138] and Novus Aviation Ltd v
Onur Air Tasimacilik AS [2009] 1 Lloyd’s Rep 576. Lawrence Collins J, or as
Lawrence Collins LJ, is the author of the relevant passage in each of those cases
except the Limit (No 3) case, in which I admit to being the author.

[193] I adhere to the view I expressed in that case, now supported by Dicey.
As Eder J put it in Mujur Bakat Sdn Bhd v Uni Asia General Insurance Bhd [2011]
Lloyd’s Rep IR 465 at [9]:

‘… in considering whether or not England is the most appropriate
forum, it is necessary to have in mind the overall shape of any trial and, in
particular what are, or what are at least likely to be, the issues between the
parties and which will ultimately be required to be determined at any trial.
These were originally set out in two letters …’

I stress that I do not mean that a defendant must set out his evidence in great
detail, whether of foreign law or of fact. The purpose of the exercise is simply
to state what the issues of fact are likely to be, so that the court can gauge
whether England is clearly or distinctly the appropriate forum for the trial of
the issues. This is of some importance in this case because no evidence was put
before the court on the merits of the claims by or on behalf of Mr Malofeev.
Moreover, Mr Hapgood QC submitted to the court in the course of the
argument that Mr Malofeev was perfectly entitled to say and he does say to
VTB, ‘You are accusing me of being a swindler, you get on and prove it.’
Mr Hapgood added that the matter proceeded in both courts below on the
clear understanding that VTB will have to prove its case. As he put it, they will
have to prove all five ingredients of a claim for fraudulent misrepresentation
and a sixth ingredient in the case of conspiracy. It appears from what
Mr Hapgood said that, at any rate at present, he has no positive case. It is of
course true that a defendant in the position of Mr Malofeev is not bound to
advance a positive case but, in the absence of a positive case, the focus of the
court can only be on the ingredients of the claim. It should not speculate about
the nature of any positive case that might be advanced in the future.

[194] It was suggested in the course of the argument that the defendants
could not plead a case or put forward a positive case because of the risk that
they would submit to the jurisdiction. There is, in my opinion, no such risk.
There is no reason why defendants should not put in a draft defence or
evidence on the express basis that they are doing so without prejudice to their
case on jurisdiction. I note in passing that it is the duty of the parties under
CPR 1.3 to help the court to further the overriding objective, which is to deal
with cases justly.

[195] The second point is the question whether English law is the applicable
law. It is common ground that the applicable law falls to be determined by the
provisions of the Private International Law (Miscellaneous Provisions) Act 1995
and not by the European Parliament and Council Regulation 864/2007/EC on
the law applicable to non-contractual regulations, known as the Rome II
Regulation. This is because the claims relate to damage which occurred after
20 August 2007 and before 11 January 2009.
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[196] Sections 11 and 12 of the 1995 Act provide, so far as relevant, as
follows:

‘11. Choice of applicable law: the general rule.—(1) The general rule is that
the applicable law is the law of the country in which the events
constituting the tort or delict in question occur.

(2) Where elements of those events occur in different countries, the
applicable law under the general rule is to be taken as being … (c) … the
law of the country in which the most significant element or elements of
those events occurred …

12. Choice of applicable law: displacement of general rule.—(1) If it appears,
in all the circumstances, from a comparison of—(a) the significance of the
factors which connect a tort or delict with the country whose law would
be the applicable law under the general rule; and (b) the significance of any
factors connecting the tort or delict with another country, that it is
substantially more appropriate for the applicable law for determining the
issues arising in the case, or any of those issues, to be the law of the other
country, the general rule is displaced and the applicable law for
determining those issues or that issue (as the case may be) is the law of that
other country.

(2) The factors that may be taken into account as connecting a tort or
delict with a country for the purposes of this section include, in particular,
factors relating to the parties, to any of the events which constitute the tort
or delict in question or to any of the circumstances or consequences of
those events.’

[197] The judge discussed the question of applicable law ([2012] 2 BCLC 437
at [119]–[143]) and concluded that the applicable law was Russian law. He did
so by reference to both s 11(2)(c) and s 12. The Court of Appeal ([2012] 2 BCLC
437 at [158]) expressed the tentative conclusion that, under s 11(2)(c), the
applicable law was English law but also said that they were not convinced that
VTB had ‘by far the better of the argument’. They held however that, under
s 12, it was substantially more appropriate for the applicable law for
determining the issues concerned to be that of Russia. VTB says that both the
judge and the Court of Appeal were wrong and that the applicable law is
English law.

[198] The question under s 11(2)(c) is in which country did the events
constituting the tort occur. The Court of Appeal set out six principles as
reflecting the correct approach to s 11(2)(c) as follows (at [148]):

‘(1) Section 11 of the I995 Act sets out the general rule for ascertaining
the applicable law of a tort. It adopts a geographical approach to that
question.

(2) Where the elements of the events constituting the tort or delict occur
in different countries and the cause of action relates to something other
than personal injury or damage to property, then s 11(2)(c) requires an
analysis of all the elements of the events constituting the tort in question.

(3) In carrying out that exercise, it is the English law constituents of the
tort that matter.

(4) The analysis requires examination of the “intrinsic nature” of the
elements of the events constituting the tort. It does not, at this stage,
involve an examination of the nature or closeness of any tie between the
element and the country where that element was involved or took place.
This latter exercise is only relevant if s 12 is invoked.
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(5) Once the different elements of the events and the country in which
they occurred have been identified, the court has to make a “value
judgment” regarding the “significance” of each of those “elements”.
“Significance” means the significance of the element in relation to the tort
in question, rather than trying to judge which involves the most elaborate
factual investigation.

(6) Under s 11(2)(c) (ie in relation to causes of action other than in
respect of personal injury or damage to property where the elements of
the events constituting the tort occur in different countries), the applicable
law of the tort in question will be that of the country where the
significance of one element or several elements of events outweighs or
outweigh the significance of any element or elements found in any other
country.’

[199] Those principles were derived from four cases: Morin v Bonhams &
Brooks Ltd [2004] 1 All ER (Comm) 880 (CA); Dornoch Ltd v Mauritius Union
Assurance Co Ltd [2006] Lloyd’s Rep IR 127 (Aikens J) and [2006] 2 All ER
(Comm) 385 (CA); Trafigura Beheer BV v Kookmin Bank Co [2006] 2 All ER
(Comm) 1008 (Aikens J); and Fiona Trust & Holding Corp v Privalov [2010]
EWHC 3199 (Comm) (Andrew Smith J). In this court those propositions were
rightly accepted as correct. The Court of Appeal added ([2012] 2 BCLC 437
at [150]), in relation both to s 11(2)(c) and to s 12, that two further and
important points emerged from the Dornoch case. The first was that, if, as here,
the exercise is being carried out at an interlocutory stage as part of an overall
exercise to determine whether the English court should have jurisdiction to
determine the claim in tort in question, the court cannot finally determine the
applicable law of the tort. The second was that it is ‘quintessentially’ for the
judge to make an assessment of the significance of the elements of the events
constituting the tort for the purposes of s 11(2)(c) and that the Court of Appeal
would not interfere with that assessment unless it was satisfied that the judge
made such an error in his assessment as to require the Court of Appeal to
make its own assessment. It referred to the judgment of Tuckey LJ ([2006] 2 All
ER (Comm) 385 at [46]–[47]), with which Sir Mark Potter P and May LJ agreed.

[200] The Court of Appeal held ([2012] 2 BCLC 437 at [154]–[157]) that the
judge had made such an error in the case of s 11(2)(c) and reached a different
conclusion. In my opinion, if the principles set out above are applied, the Court
of Appeal was entitled to interfere with the conclusion reached by the judge.
As Mance LJ (as he then was) put it in Morin v Bonhams [2004] 1 All ER (Comm)
880 at [21], s 11 directs attention to the ‘intrinsic nature of the element(s) of the
tort’. The Court of Appeal said ([2012] 2 BCLC 437 at [157]) that they judged
that the most important elements of the facts constituting the tort of deceit
are, by their intrinsic nature, the reliance on the misrepresentations by VTB
and the loss suffered by VTB. I agree.

[201] The events constituting the tort of deceit are indeed the making of the
misrepresentations which were known to be untrue, reliance on the
misrepresentations and the loss sustained as a result. All those occurred in
England. The misrepresentations were made to VTB in England, VTB relied
upon them in England and incurred its loss in England. In my opinion that is
plain. It is true in the case of both misrepresentations: even though the dairy
representations were initially made in Russia, the critical representations which
induced VTB to enter into the facility agreement were made in London and
relied upon in London. As to the alleged conspiracy, the essence of the case is

1348 All England Law Reports [2013] 1 All ER

a

b

c

d

e

f

g

h

j

Case 2:19-ap-01383-SK    Doc 239-2    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Affidavit (Declaration of Ferrer)    Page 165 of 179



that the representations were made as part of a common design. To my mind,
it does not matter for the purposes of s 11(2)(c) because the essence of VTB’s
case remains based upon the representations made to it in London and relied
upon in London by VTB entering into the facility agreement, together with the
loss sustained in London.

[202] In the Dornoch case Aikens J was concerned with alleged
misrepresentations in a proposal form. The proposal form was completed in
Mauritius and given to brokers in Mauritius and then sent to London, where it
was presented to reinsurers. Aikens J held that the representation contained in
the proposal form was made in Mauritius and London. The presentation to the
reinsurers was made and relied upon in London. Aikens J held ([2006] Lloyd’s
Rep IR 127 at [106]) that the intention that the reinsurers should rely upon the
proposal form continued to operate in London and the reliance, which he
regarded as the most significant element, took place in London. The position is
the same here. The reliance by entering into the facility agreement took place
in London. Also of some assistance is what Aikens J said (at [107]):

‘The antecedent facts concerning the true situation in MCB are
important, but it is what is done with those facts that really matters so far
as the tort of fraudulent misrepresentation or deceit is concerned. In short,
it is (on the assumptions I have made) MCB’s decision not to tell the facts
as they are and to continue to mislead that matters most, not the true facts
themselves.’

In these circumstances there was in my opinion no room for a tentative
conclusion that English law is the applicable law under the general rule set out
in s 11. It is plainly the applicable law under the general rule.

[203] I turn to s 12. The Court of Appeal identified these further four
principles ([2012] 2 BCLC 437 at [149]):

‘(7) The exercise to be conducted under s 12 is carried out after the court
has determined the significance of the factors which connect a tort or
delict to the country whose law would therefore be the applicable law
under the general rule.

(8) At this stage there has to be a comparison between the significance of
those factors with the significance of any factors connecting the tort or
delict with any other country. The question is whether, on that
comparison, it is “substantially more appropriate” for the applicable law to
be the law of the other country so as to displace the applicable law as
determined under the “general rule”.

(9) The factors which may be taken into account as connecting a tort or
delict with a country other than that determined as being the country of
the applicable law under the general rule are potentially much wider than
the “elements of the events constituting the tort” in s 11. They can include
factors relating to the parties’ connections with another country, the
connections with another country of any of the events which constitute
the tort or delict in question or the connection with another country of
any of the circumstances or consequences of those events which constitute
the tort or delict.

(10) In particular the factors can include: (a) a pre-existing relationship of
the parties, whether contractual or otherwise; (b) any applicable law
expressly or impliedly chosen by the parties to apply to that relationship,
and (c) whether the pre-existing relationship is connected with the events
which constitute the relevant tort or delict.’
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[204] In every case to which the 1995 Act applies in which the court has
considered the general rule under s 11, the court must consider whether the
general rule is displaced under s 12. There is an illuminating discussion of the
general approach in Dicey (15th edn) para 35–148. The editors say that the
application of the displacement rule in s 12 first requires, taking account of all
the circumstances, a comparison of the significance of the factors which
connect the tort with the country the law of which would be applicable under
the general rule (in this case English law) and the significance of any factors
connecting the tort with another country (here Russia). The word ‘tort’ is
italicised in the text in Dicey. The editors say that secondly, it then has to be
asked, in the light of the comparison, whether it is ‘substantially more
appropriate for the applicable law for determining the issues arising in the case,
or any of those issues,’ to be the law of that other country.

[205] The editors note that the general rule has been displaced on very few
occasions. They further observe that, although s 12 applies in all cases to which
s 11 applies, it would seem that the case for displacement is likely to be most
difficult to establish in the case of s 11(2)(c) because the application of that
provision itself requires the court to identify the country in which the most
significant element or elements of the tort are located. Importantly they stress
the use of the word ‘substantially’, which they describe as the key word, and
conclude that the general rule should not be dislodged easily, lest it be
emasculated. The party seeking to displace the law which applies under s 11
must show a clear preponderance of factors declared relevant by s 12(2) which
point to the law of the other country.

[206] That approach is borne out by the cases. The idea that ‘substantially’
was the key word was derived from the judgment of Waller LJ in Roerig v
Valiant Trawlers Ltd [2002] 1 All ER 961 at [12](v), [2002] 1 WLR 2304. The
principles were considered in more detail by Brooke LJ in R (Al-Jedda) v
Secretary of State for Defence [2007] QB 621 at [103]–[104], where he noted that
the 1995 Act derived from a report of the Law Commission, from which he
quoted. He added that Lord Wilberforce, who was a member of the House of
Lords Committee which considered the Bill, had expressed the view that it
would be a ‘very rare case’ in which the general rule under s 11 would be
displaced: ‘Prima facie there has to be a strong case.’

[207] The Court of Appeal concluded ([2012] 2 BCLC 437 at [163]) that, if the
applicable law was English law under the general rule in s 11(2)(c), the factors
relied upon by the judge led them to the conclusion that English law was
displaced by Russian law by s 12. The judge had said this ([2012] 2 BCLC 437
at [188]–[189]):

‘188. Counsel for the defendants submitted that the following factors
pointed to Russia being the natural forum. First, the connections of the
parties to Russia. VTB is controlled by VTB Moscow, which is Russian.
Furthermore, the litigation is being managed by VTBDC, which is also
Russian. MarCap Moscow and Mr Malofeev are Russian. It is common
ground that Nutritek was managed from Russia, and VTB’s case is that
Mr Malofeev controls both Nutritek and MarCap BVI. Furthermore, it is
VTB’s case that Mr Malofeev orchestrated the fraud, primarily through
MarCap Moscow.

189. Secondly, the connections of the events constituting the torts to
Russia. The transaction was introduced to VTB Moscow at meetings
between Russian individuals in Russia. The negotiations mainly took place
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in Russia. The misrepresentations were made and mainly received in
Russia. The more important misrepresentation concerned the performance
of the dairy companies, which are Russian companies. The 2007 E & Y
valuation was a valuation by Ernst & Young’s Moscow office and was
based on information provided by Nutritek’s Russian management. The
misrepresentations were primarily relied upon by VTB Moscow acting
through its credit committee and management board in Russia. It was VTB
Moscow and VTBDC which primarily dealt with RAP’s default and
enforcing the security. The secured assets were in Russia. The discovery of
the fraud took place in Russia. Although the loss was sustained by VTB in
England, as discussed above the ultimate economic impact is in Russia.’

[208] The Court of Appeal recognised ([2012] 2 BCLC 437 at [163]) that they
had concluded (at [154]) that the judge did not appear to have taken account of
the fact that the representations were passed on to or confirmed to VTB in
London, that VTB had its own procedures that had to be completed
satisfactorily before it could enter into the facility agreement and that, although
there was an ‘economic impact’ on VTB Moscow, VTB suffered loss as soon as
the transfer of funds by it to RAP was made in London. Notwithstanding those
conclusions, the Court of Appeal reached these conclusions (at [163]):

‘… in our view the factors identified in the judgment (at paras [188] and
[189]), even after discounting the point about primary reliance on the
representations in Russia and the securities being in Russia, are of
considerable significance. On the material that is before us, taking all those
factors into account we have concluded that the centre of gravity of these
torts lies in Russia. Therefore, for present purposes, we have decided that a
comparison of the significance of the s 11(2)(c) factors, assuming that they
would lead to the applicable law being English, with the significance of the
other factors connecting the torts with Russia, leads to the conclusion that
it is substantially more appropriate for the applicable law for determining
the issues concerning the torts to be that of Russia.’

[209] It seems to me that in that paragraph the Court of Appeal did not pay
sufficient regard to the fact that in his paras [188] and [189] the judge was not
considering s 12 of the 1995 Act but the broader question of forum conveniens.
Further, the Court of Appeal focused, not upon the particular tort or torts but
upon much wider considerations. As Dicey observes, s 12(1) expressly focuses
upon the particular torts. Here the tort or torts as a result of which VTB
suffered loss in London were committed as a result of VTB entering into a
contract or contracts in London in reliance upon representations made to it in
London. I entirely accept that some of the other considerations were capable
of being relevant under s 12(2), but I can see no basis upon which it can
properly be held that the general rule, under which English law was plainly the
applicable law, should be displaced by Russian law on the basis that it is
‘substantially more appropriate for the applicable law for determining the
issues’ to be the law of Russia. In short, the claimant here is an English entity
which was induced to enter into the facility agreement in England and suffered
loss in England when it discharged its obligations under it. The position would
no doubt have been entirely different if the claimant had been VTB Moscow.

[210] For these reasons, I would hold that the Court of Appeal erred in
principle in concluding that the applicable law was Russian law, that under the
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general rule in s 11(2)(c) of the 1995 Act the applicable law was English law and
that the general rule was not displaced in favour of Russian law by s 12.

[211] I turn to consider what significance the conclusions that (a) the torts
were committed in England and (b) the applicable law is English law have on
the question whether England is ‘the proper place in which to bring the claim’.
As stated above, this involves asking whether England is clearly or distinctly the
appropriate forum for the trial of the dispute or (which amounts to the same
thing) the forum in which the case can be most suitably tried for the interests of
all the parties and for the ends of justice.

[212] In my opinion neither consideration is conclusive but, together with
the terms of the facility agreement, they afford strong grounds for concluding
that the answer to those questions is in the affirmative. It was submitted by
Mr Howard QC on behalf of VTB that there is a presumption that that is the
case where, in a tort case, the tort is committed within the jurisdiction. In my
opinion, that is to put it too high. It is undoubtedly a relevant factor but how
strong a factor will depend upon the circumstances. It is true that courts have
sometimes used the expression presumption. On the other hand they
sometimes talk in terms of a prima facie case. Yet other expressions have been
used. For example, in Distillers Co (Biochemicals) Ltd v Thompson [1971] 1 All ER
694, [1971] AC 458 the alleged tort was a negligent failure to warn a pregnant
woman of the dangers of taking a drug which contained thalidomide. The tort
was committed in New South Wales, where the plaintiff had bought the drug.
In the Privy Council, Lord Pearson said ([1971] 1 All ER 694 at 700, [1971] AC
458 at 468) that it was ‘manifestly just and reasonable that a defendant should
have to answer for his wrongdoing in the country where he did the wrong’. As
in all the cases, the particular phrase chosen depended upon all the
circumstances of the case.

[213] In The Albaforth [1984] 2 Lloyd’s Rep 91, which was much discussed in
the course of the argument, the claim was for damages for negligent
misrepresentation contained in a telex received and acted upon in England.
Ackner LJ said that the jurisdiction in which a tort has been committed is prima
facie the natural forum for the determination of the dispute. The other
member of the Court of Appeal was Robert Goff LJ. It is of some significance
in the present case that he quoted with approval a statement by
Lord Denning MR in Diamond v Bank of London and Montreal [1979] 1 All ER 561
at 564, [1979] QB 333 at 346 to the effect that the tort of negligent
misrepresentation was committed at the place where the representation was
received and acted upon. Robert Goff LJ did not then use the expression ‘prima
facie forum’ but said ([1984] 2 Lloyd’s Rep 91 at 96) that the cases showed that,
where the jurisdiction of the court is based on the fact that the tort was
committed within the jurisdiction, that court, ‘having jurisdiction, is the most
appropriate court to try the claim, where it is manifestly just and reasonable
that the defendant should answer for his wrongdoing’. He added that, that
being so, it was not easy to see what other facts could displace the conclusion
that the courts of that jurisdiction are the natural forum. That is to my mind so
even if significant parts of the evidence derive from elsewhere.

[214] Berezovsky v Michaels [2000] 2 All ER 986, [2000] 1 WLR 1004 was a libel
case in which an internationally disseminated libel had been published in
England. Lord Steyn, giving the principal judgment for the majority in the
House of Lords, who were himself, Lord Nolan and Lord Hobhouse, quoted
([2000] 2 All ER 986 at 994–995, [2000] 1 WLR 1004 at 1013) the two passages
from The Albaforth set out above and referred to Distillers Co (Biochemicals) Ltd v
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Thompson [1971] 1 All ER 694 at 700, [1971] AC 458 at 468 per Lord Pearson,
Metall und Rohstoff AG v Donaldson Lufkin & Jenrette Inc [1989] 3 All ER 14,
[1990] 1 QB 391 in the Court of Appeal (subsequently overruled in Lonrho plc v
Fayed [1991] 3 All ER 303, [1992] 1 AC 448 on other aspects of the case) and
Schapira v Ahronson [1998] IL Pr 587, [1999] EMLR 735. Lord Steyn added that
the implied supposition in these cases was that the substance of the tort arose
within the jurisdiction. He added ([2000] 2 All ER 986 at 995, [2000] 1 WLR
1004 at 1014):

‘Counsel accepted that he could not object to a proposition that the place
where in substance the tort arises is a weighty factor pointing to that
jurisdiction being the appropriate one. This illustrates the weakness of the
argument. The distinction between a prima facie position and treating the
same factor as a weighty circumstance pointing in the same direction is a
rather fine one. For my part The Albaforth line of authority is well
established, tried and tested, and unobjectionable in principle. I would hold
that Hirst LJ correctly relied on these decisions.’

[215] The Court of Appeal considered this issue ([2012] 2 BCLC 437
at [140]–[144]). They expressly referred to the statements of principle in The
Albaforth, noting that neither Ackner nor Robert Goff LJJ referred to a
presumption. They then referred to the statements of Lord Steyn in Berezovsky
v Michaels noted above, adding that, although Lord Hope dissented (as did
Lord Hoffmann), he agreed with the reasons given by Lord Steyn for accepting
that Hirst LJ was right to rely on The Albaforth line of authority. They further
noted that Lord Hope said ([2000] 2 All ER 986 at 1012, [2000] 1 WLR 1004 at
1031) that he would reject the argument that the application of the Spiliada test
did not admit of the application in that case of the principle that the
jurisdiction in which the tort is committed is prima facie the natural forum for
the dispute.

[216] The Court of Appeal concluded ([2012] 2 BCLC 437 at [144]) that the
most that could be extracted from the House of Lords decision in Berezovsky’s
case was that, where a tort is committed within the jurisdiction, that
jurisdiction is prima facie the natural forum for the resolution of claims arising
from it. However, they added two points to which they attached importance.
The first was that it had not been stated that this principle applies where the
loss is sustained in the jurisdiction but other elements of the tort occur
elsewhere. The second was that the statements made in Berezovsky’s case can
only describe, at best, a prima facie position, and that they cannot detract from
the overall test which has to be applied, namely that permission to serve out of
the jurisdiction will only be granted if the claimant demonstrates that England
is clearly or distinctly the appropriate forum for the resolution of the dispute.
They concluded that there is no presumption in favour of England being either
the natural or the appropriate forum in this case.

[217] I agree with the Court of Appeal that the cases do not go so far as to
say that there is such a presumption but they do recognise that it is likely to be
a strong or weighty factor (see further paras [231]–[232], below). While it is
true that the principle in The Albaforth has not been expressly stated to apply
where the loss is sustained in the jurisdiction but other elements of the tort
occur elsewhere, the application of the principle in that very case was in
respect of the tort of negligent misrepresentation which was held to be
committed in England as the place where the representation was received and
acted upon. The same is true of the alleged fraudulent representations here.
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[218] The second factor which seems to me to be of real significance is that,
for the reasons set out above, the applicable law under the 1995 Act is English
law. It is not in dispute that it is a potentially relevant factor. The correct
approach was, as ever, encapsulated by Lord Goff in The Spiliada ([1986]
3 All ER 843 at 859, [1987] AC 460 at 481):

‘… the importance to be attached to any particular ground [of RSC
Ord 11, r 1(1)] invoked by the plaintiff may vary from case to case. For
example, the fact that English law is the putative proper law of the contract
may be of very great importance (as in BP Exploration Co (Libya) Ltd v Hunt
[1976] 3 All ER 879, [1976] 1 WLR 788, where, in my opinion, Kerr J rightly
granted leave to serve proceedings on Mr Hunt [the defendant] out of the
jurisdiction); or it may be of little importance as seen in the context of the
whole case.’

(See also Dicey (15th edn) para 12–034.)
[219] The significance of the conclusion that English law is the applicable law

is that it is generally appropriate for a claim in tort governed by English law to
be adjudicated upon by an English court. The same would of course be true
mutatis mutandis if the claim in tort were governed by Russian law. In that case
the natural court to determine liability would be a Russian court. It was no
doubt for that reason that the defendants have throughout persisted in arguing
that the applicable law is Russian law. In the instant case, it is not clear what, if
any, role Russian law might play at a trial. It seems most unlikely to play a role
if the action proceeds in England. Although I recognise that it would be open
to the defendants to reopen the issue of applicable law for determination at
trial, it is difficult to imagine circumstances in which they would have a real
prospect of persuading a judge to reach a different conclusion from that arrived
at in this court. If the action proceeds in Russia it is possible that Russian law
will play a role because the respondents have reserved their right to rely upon
Russian law but, since they have given no indication as to the nature of the case
they might wish to run, it is not possible to express a view as to its possible
effect on a trial in Russia. In these circumstances it seems to me that, given that
VTB has shown that the applicable law of the tort is English law and that the
respondents have asserted no positive case to the contrary even if the action
were to proceed in Russia, this is a strong factor in favour of England as the
natural forum.

[220] A further important factor is, as I see it, the fact that the facility
agreement which, on VTB’s case, it was induced to enter into, contained, not
only cl 34, which provided that the agreement was governed by English law,
but also cl 35.1, which provided that the courts of England had non-exclusive
jurisdiction to settle any dispute arising out of the agreement, that the English
courts were the most appropriate and convenient to settle the disputes, that no
party would argue to the contrary and that the clause was for the benefit of
VTB alone. Clause 35.3 also gave VTB the right to refer a dispute to arbitration
in London.

[221] The fact that those clauses were included in the agreement which, on
VTB’s case, it was fraudulently induced to enter into, seems to me to be a
strong pointer to the conclusion that the natural forum for the resolution of
the dispute is England. If VTB had not enforced its security by acquiring RAP,
it would have been able to sue RAP in England and to add the present
respondents as necessary or proper parties to the action against RAP. I
appreciate that the respondents are not parties to the facility agreement and
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that it is therefore said that these clauses are irrelevant. However, VTB’s
submission derives support from Professor Briggs’ recent article entitled The
subtle variety of jurisdiction agreements [2012] LMCLQ 364, in which he discusses
the Court of Appeal decision in the present case (at pp 370–371):

‘In VTB Capital plc v Nutritek International Corpn … it appears to have been
accepted without substantial argument that if the hidden person were not
a party to the substantive contract containing the jurisdiction clause he
could not be affected by a jurisdiction agreement contained in that
contract. This conclusion, with respect, should not be accepted without
further reflection. For even if the lifting of the veil does not allow a
contractual claim, otherwise lying against the company, to be made against
the veiled person, there may be other bases for seeking to establish his
personal liability. Fraud will be the most likely one … That being so, the
question becomes whether the jurisdiction clause in the company’s
contract may be utilised to establish or sustain jurisdiction against the
alleged fraudster. This is a question which requires more of an answer than
a simple assertion that a jurisdiction agreement is only ever effective in
relation to a contracting party. For one thing, the jurisdiction clause is
separable from the substantive contract, and the absence of a contractual
claim against the fraudulent defendant need not entail the irrelevance of a
jurisdiction agreement which he engineered. For another … even if he is
not contractually bound to the jurisdiction, it should not be challenging to
contend that the court which he signed his company up to, in
circumstances of fraud, is also the proper place in which to assert any
available claim of substantive liability against him.’ (Emphasis in the
original.)

[222] I agree with Professor Briggs. In particular I agree with him that it is
significant that where a person fraudulently engineers a contract, not only
subject to English law but also subject to an English jurisdiction clause, the
proper (or natural) place in which to assert a claim for substantive liability
against him, whether in contract or tort, is England. The same would of course
be true mutatis mutandis if the agreed law and jurisdiction were that of
another state.

[223] Mr Howard’s submission on behalf of VTB is that the principal
grounds for concluding that England is the natural forum for this action are
therefore these. Although a significant number of preliminary events occurred
in Russia, the critical ingredients of all the torts took place in England. In
particular, the representations were made to VTB in England, where they were
intended to be relied upon because it was VTB that was intended to enter into
the facility agreement, which was governed by English law and contained an
English jurisdiction clause. VTB did enter into the agreement and, pursuant to
its terms large sums of money were drawn down and, as the judge and the
Court of Appeal held, VTB suffered its loss in England. As explained above, it is
substantially for these reasons that English law is the law applicable to the torts.
In these circumstances, England is clearly or distinctly the appropriate forum
for the trial of the dispute. I would accept those submissions.

[224] The judge and the Court of Appeal rejected that approach on the basis
that the centre of gravity of the torts lies in Russia. They did so on the basis of
the evidence that there was considerable activity in Moscow before VTB was
chosen as the lender. It is said that all the evidence referable to that period
would be in Russia. There is some force in that but the difficulty facing the
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respondents is that they have not identified what classes of evidence they might
wish to adduce about what. It is therefore appropriate, as counsel for the
respondents himself indicated, to approach the case on the basis that VTB will
be put to proof of its claims.

[225] The nature of VTB’s claims is summarised at [181]–[184], above. VTB
hopes to be able to call Ms Bragina and others from VTB, although it is right to
say that Ms Bragina has left VTB and it is no longer in contact with her. There
is some documentary evidence available in London and Moscow. I see no
difficulty in any of the VTB witnesses who are now in Moscow or elsewhere
coming to London to give evidence. The evidence will no doubt focus on the
alleged representations. As to the allegation that it was represented that
Nutritek and RAP were not under common control, there is evidence in the
e-mails referred to at [174], above. It is not known whether it is said on behalf
of the respondents that no such representations were made or, if they were
made, by whom they were made (and with whose knowledge and on whose
behalf) and whether they were true. Since the respondents have not indicated
the nature of their case, it is not known what evidence they might wish to
adduce on this part of the case. For example, it is not known whether
Mr Malofeev accepts that he controlled both Nutritek and RAP as alleged,
although (as stated at [170], above), the judge found that the allegation that
RAP was ultimately owned and controlled by Mr Malofeev through a web of
offshore companies had not been the subject of challenge by him. Mr Malofeev
is an international business man who is said to control a series of offshore
companies. There is no evidence that either he or any other witness could not
readily come to London. It may equally be said that there is no reason why any
witness could not go to Moscow.

[226] So, on the first alleged misrepresentation, there seems to me to be no
reason to depart from the view expressed earlier, namely that the natural
forum for the resolution of the issues is England. The same is true of the
second alleged representation. The issues may essentially be whether the facts
relating to the dairy companies were fairly given to E & Y in Moscow. Much of
the information is no doubt in Russian and, if detailed evidence is required, it
may be in Russia. However, Deloittes LLP in London have made a report in
English on which VTB relies dated 11 April 2011, which analysed the figures
provided by Nutritek to E & Y and compared them with the financial
information provided by the dairy companies from their own accounting
records, which represent the true trading position, as well as information from
other sources. It is said that it is apparent from Deloitte’s opinion that Nutritek
very substantially overstated the true performance figures for the dairy
companies. It is VTB’s case that the extent of the overstatement is such that it
could only have been deliberate. It seems likely to me that any issues under this
head could be determined in England or Russia.

[227] In all the circumstances, given that VTB is the claimant and not VTB
Moscow, I do not agree with the Court of Appeal that the centre of gravity of
the torts is in Russia. I would hold that VTB has shown that England is clearly
or distinctly the appropriate forum for the reasons summarised at [223], above.
I would therefore allow the appeal on the forum non conveniens point.

[228] I would only add this in the light of the judgments of Lord Mance and
Lord Neuberger which I have seen since I prepared my own draft. Subject to
the general point that one of the underlying principles of the CPR is that the
parties should co-operate with each other and the court in order that cases are
resolved justly, which must surely include the necessity for each party to put his
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cards on the table, I do not disagree with the general points made by
Lord Neuberger in the early parts of his judgment. None of the points I have
made above is inconsistent with them. Thus, as I see it, even if the burden of
proof is on the claimant, the defendant must indicate, at least in general terms
what positive case he wishes to advance at a future trial, whether in England or
elsewhere. This should be done shortly and concisely. In the instant case no
attempt was made to do it at all.

[229] I entirely agree with Lord Neuberger that, where a judge has made no
error of principle and the only challenge that can be advanced against his or
her decision depends upon persuading an appellate court to balance the various
factors differently, an appellate court should not interfere unless the balance
struck by the judge can be shown to be plainly wrong. The question is whether
this is such a case or whether this is a case in which, as VTB says, both the
judge and the Court of Appeal made errors of principle and that, permission to
appeal to this court having been granted, it becomes its responsibility to strike
the balance. In my opinion, this case is in the second category.

[230] As to the position before the judge, the Court of Appeal held that he
had wrongly approached the question as a two stage question. However I agree
with Lord Mance and Lord Neuberger that, even if he did, he ultimately posed
the correct question. The position as to choice of law is different. The judge
erred in law in concluding that Russian law was the applicable law by reference
to both s 11(2)(c) and s 12 of the 1995 Act. The Court of Appeal correctly held
that he was wrong under s 11(2)(c) but it too was wrong in so far as it held that
the applicable law was Russian law under s 12. In my opinion (as discussed
at [195]–[210], above), those were errors of principle. Moreover, as explained
(at [219], above), they were significant errors, as evidenced by the importance
attached to the applicable law point by both sides. Both sides naturally took the
view that whichever was the applicable law provided a strong pointer to the
forum conveniens. As Lord Mance puts it (at [46], above), it is generally
preferable, other things being equal, that a case should be tried in the country
whose law applies.

[231] There are to my mind two other important respects in which the courts
below failed to apply the correct principles. They are the correct approach to
the significance of, first, the place where the tort was committed and, secondly,
the fact that the facility agreement contained an English jurisdiction clause. As
to the first, it is only fair to the judge to note that VTB did not refer to The
Albaforth or the other cases following it which I have discussed (at [212]–[217],
above). Although there is reference in the cases to the proposition that the
place of the tort is prima facie the natural forum and although of course (as
ever) all depends upon the circumstances, in the passage quoted from The
Albaforth (at [213], above), Robert Goff LJ expressed the view that, where the
jurisdiction of the court was based on the fact that the tort was committed
within the jurisdiction, that court was the most appropriate court to try the
claim on the basis that it was manifestly just and reasonable that the defendant
should answer there for his wrongdoing. Robert Goff LJ there echoed ([1984] 2
Lloyd’s Rep 91 at 96) the expression used by Lord Pearson in the Distillers case
[1971] 1 All ER 694 at 700, [1971] AC 458 at 468 (at [212], above). Finally, as I
read the speech of Lord Steyn in Berezovsky’s case (quoted at [214], above), the
majority of the House of Lords approved the proposition that there is no real
distinction between treating the place of the tort as a prima facie pointer and
treating it as a weighty factor.
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[232] It is in my opinion a weighty factor here, where the alleged
representations (if made) were deliberate acts which were committed within
the jurisdiction, which were intended to be relied upon within the jurisdiction,
which were in fact relied upon within the jurisdiction and which caused VTB to
sustain loss within the jurisdiction. I stress again that this is a claim by VTB and
not by VTB Moscow and VTB is not suing upon a tort committed in Moscow.

[233] Albeit for understandable reasons, this point was not considered by the
judge. It follows, as I see it, that he did not take it into account, even in the
alternative, in carrying out the balancing exercise. In the Court of Appeal the
effect of the authorities was in my judgment down played. It is not to my mind
a fair conclusion based on the authorities that the statements made in
Berezovsky’s case can ‘only describe, at best, a prima facie position’ (see
para [144]), at any rate unless one keeps well in mind the reasoning of
Lord Goff and Lord Pearson referred to above. Although it is fair to say that the
Court of Appeal did refer to the passage from the speech of Lord Steyn in
Berezovsky’s case quoted above, there is no hint that they treated this
consideration as a weighty factor. For the reasons I have given they should have
done so.

[234] The second respect in which in my opinion the courts below erred in
principle relates to the relevance of the English jurisdiction agreement in the
facility agreement. The judge merely said ([2012] 2 BCLC 437 at [187]) that the
English jurisdiction and arbitration clauses are a pointer to England but not a
strong one, given that the claim is a tort claim not a contract claim. He does
not explain why the fact that the claim is a tort claim leads to the conclusion
that the pointer to England is not a strong one. He does not address the force
of the submissions made on behalf of VTB. For the reasons given
(at [220]–[221], above), this is in my opinion a strong factor, on the basis that, as
Professor Briggs observed, where a person fraudulently engineers a contract,
not only subject to English law but also subject to an English jurisdiction
clause, the proper (or natural) place in which to assert a claim for substantive
liability against him, whether in contract or tort, is England.

[235] The Court of Appeal did not expressly address this point.
Lord Neuberger says that they must have agreed with the judge. That may be
so but, given that the judge gave no reasons for his view, it seems to me to be
of little assistance to the respondents. With respect to him, Lord Neuberger
does not as I see it address this way of putting the case, which is much
narrower than that addressed by Lord Neuberger (at [105]–[106], above). In so
far as he does address the point, I strongly prefer the opinion of Professor
Briggs.

[236] In all the circumstances I remain of the view that both the judge and
the Court of Appeal erred in principle in more than one respect, that it is now
for this court to reach its own conclusion on the question whether England is
clearly or distinctly the appropriate forum for the trial of the dispute or (which
amounts to the same thing) the forum in which the case can be most suitably
tried for the interests of all the parties and for the ends of justice. For the
reasons I have given, my conclusion is that it is.

[237] In so far as it is suggested by Lord Neuberger and Lord Wilson that this
approach is to assume what VTB has to prove, namely that Mr Malofeev was
guilty of deceit, I respectfully disagree. The approach I favour does not assume
that VTB will succeed but is based upon the fact that it has been held that VTB
has at least a good arguable case on each of these factors: (1) the tort alleged
was committed in England; (2) English law is the applicable law under the 1995
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Act; (3) the respondents made fraudulent representations which induced VTB
to enter into the facility agreement which is not only subject to English law but
also subject to an English jurisdiction clause; and (4) the loss sustained as a
result of lending money in England pursuant to the facility agreement was
incurred in England. In all these circumstances England is clearly and distinctly
the proper (or natural) place in which to assert a claim for damages for
fraudulent representation against the respondents. I recognise that, as pointed
out by Lord Mance there are many factors which connect the underlying
dispute with Russia but many of them are evidential and, indeed, many of
them treat the claim as if it were a claim by VTB Moscow or the VTB Group,
which it is not. As Lord Wilson observes, the defendant’s points primarily go to
practicality, but it seems to me that a trial could perfectly well take place in
England or Russia but that England is the natural forum for the reasons I have
given. In all the circumstances I would allow the appeal on the forum non
conveniens point.

Piercing the corporate veil
[238] I agree with Lord Neuberger that this is not a case in which it would be

appropriate to pierce the corporate veil on the facts. I would however wish to
reserve for future decision the question what is the true scope of the
circumstances in which it is permissible to pierce the corporate veil. That
includes the question whether Antonio Gramsci Shipping Corp v Stepanovs [2012]
1 BCLC 561 was correctly decided.

The WFO
[239] Since the appeal is to be dismissed, I agree with Lord Neuberger that

the discharged freezing order should remain discharged and that the temporary
WFO should be discharged as well.

LORD REED SCJ (dissenting).
[240] In relation to the first question in this appeal, namely whether the

permission granted ex parte to VTB to serve the proceedings out of the
jurisdiction should be set aside, I have reached the same conclusion as
Lord Clarke. I do not question the general points made by Lord Neuberger in
his judgment (at [79]–[93], above). Nevertheless, it appears to me that the
courts below erred in law in their approach to this question. In particular, as
explained by Lord Clarke, they erred (i) in concluding that the applicable law
was Russian law rather than English law and (ii) in failing to attach appropriate
weight to the fact that the alleged tort was committed in England, in
accordance with the line of authority including The Albaforth [1984] 2 Lloyd’s
Rep 91 and Berezovsky v Michaels [2000] 2 All ER 986, [2000] 1 WLR 1004.

[241] These errors, particularly when considered cumulatively, appear to me
to have been material. I recognise that the Court of Appeal stated ([2012]
EWCA Civ 808 at [166], [2012] 2 BCLC 437 at [166]) that, even if it had
concluded that the applicable law was English law, this would not have been a
factor that would weigh heavily, ‘precisely because if the defendants wished to
allege and plead that the applicable law was Russian law, both sides would have
had to prepare for a trial on that basis’. The fact of the matter is however that
the defendants have not pleaded, or indicated any intention to plead, that the
applicable law is Russian law. Since the approach of the courts below was
flawed in principle, it appears to me that this court has no alternative but to
reconsider the question on a proper basis.
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[242] Having done so, I have reached the same conclusion as Lord Clarke,
essentially for the reasons stated in his judgment (at [223]–[227], above).

[243] In relation to the second question, namely whether VTB should be
allowed to amend its statement of case so as to add a claim of damages for
breach of contract, based upon ‘piercing the corporate veil’, I agree that
permission should be refused, for the reasons given by Lord Neuberger.

[244] Since the appeal is being dismissed, I also agree that the discharged
freezing order should remain discharged, and that the temporary freezing
order should also be discharged.

Appeal dismissed.

Peter Hutchesson Barrister (NZ).
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United States District Court,
E.D. Texas, Sherman Division.

Brian R. ALLEN, Plaintiff,
v.

NOAH PRECISION, LLC, Lauda-
noah, LP, Lauda-Noah Management,
Inc. and Peter M. Adams, Defendants.

Civil No. 4:14-cv-611
|

Signed 11/02/2016

Attorneys and Law Firms

Susan J. Foster, Thomas J. Foster, Law Office of Foster &
Foster, PC, Plano, TX, for Plaintiff.

Susan Elizabeth Hannagan, Lori M. Carr, Terah Moxley,
Estes Okon Thorne & Carr PLLC, Dallas, TX, for
Defendants.

MEMORANDUM OPINION
AND ORDER REGARDING

DEFENDANTS' MOTIONS TO DISMISS

KIMBERLY C. PRIEST JOHNSON, UNITED STATES
MAGISTRATE JUDGE

*1  Before the Court are Defendant Peter M. Adams's
(“Adams” or “Defendant”) Motion to Dismiss for lack of
personal jurisdiction under Rule 12(b)(2) and for failure
to state a claim under Rule 12(b)(6) (Dkt. 77) and
Defendants Lauda-Noah, LP (“Lauda-Noah”) and Lauda-
Noah Management, Inc.’s (“LNM”) (collectively the “Lauda
Defendants”) Motion to Dismiss for lack of personal
jurisdiction under Rule 12(b)(2) (Dkt. 78). Plaintiff filed
responses to both motions. See Dkts. 80 and 84 (Sealed).
Plaintiff's response to Defendant Adams's motion to dismiss
(Dkt. 80) also includes several sealed attachments. See Dkts.
81-83 (Sealed). For the reasons set forth below, both motions
(Dkts. 77 and 78) should be GRANTED.

FACTUAL BACKGROUND

Plaintiff filed his state court action on August 15, 2014, in
the 199th District Court for Collin County, asserting claims
against Defendant Noah Precision, LLC (“Noah Precision”)
for breach of contract and quantum meruit. Defendant Noah
Precision timely filed a notice of removal on June 11, 2014,
on the basis of diversity jurisdiction (see Dkt. 1). On January
29, 2015, Plaintiff filed his First Amended Complaint (Dkt.
16) asserting additional claims against Noah Precision for
fraudulent transfer, alleging that Noah Precision transferred
its assets with the intent of preventing Plaintiff from obtaining
reimbursement for his alleged business expenses and from
purchasing “units” in Noah Precision at an allegedly agreed
price, and also naming Adams as a defendant in his individual
capacity. See id. Plaintiff then filed a Second Amended
Complaint on March 20, 2015 (see Dkt. 21), alleging that
Lauda-Noah and LNM, as Lauda-Noah's general partner,
purchased Noah Precision's assets with notice of Noah
Precision's intent to hinder, delay, or defraud Plaintiff. See
Dkt. 21. Plaintiff filed a Third Amended Complaint (see
Dkt. 33) on May 20, 2016, a Fourth Amended Complaint on
May 21, 2015 (see Dkt. 34), and, finally, a Fifth Amended
Complaint on June 10, 2015 (see Dkt. 42), which is the
operative complaint in this action.

According to Plaintiff, he was an employee of Noah Precision
from the date of its organization in 2004 until August 2014,
when Plaintiff contends he was wrongfully terminated. See
Dkt. 42 at ¶8. Plaintiff alleges that during the course of
his employment with Noah Precision he was required to
“travel extensively on a national and international basis”
and to purchase equipment, which he stored in his home
in Collin County, Texas. See id. at ¶12. Plaintiff further
alleges that Noah Precision agreed to reimburse him for his
“reasonable and necessary business expenses.” See id. at ¶13.
Plaintiff claims he was not given any deadline for submission
of his business expenses and was told to spend his time
performing “income-generating” work rather than taking the
time to prepare and submit his expenses, which according to
Plaintiff, was an “extremely complicated and time-consuming
task, involving thousands of receipts from different countries
with different currencies.” See id. at ¶14. Plaintiff contends
that when he submitted approximately $89,000.00 in unpaid
business expenses in August 2014, Noah Precision refused to
reimburse him and then wrongfully terminated him to avoid
reimbursing him. See id. at ¶18. Plaintiff also contends that
Noah Precision wrongfully terminated his employment in
order to avoid repurchasing his units in Noah Precision at a
previously agreed-upon price. Id.
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*2  Plaintiff's current complaint alleges claims of breach
of contract and quantum meruit against Noah Precision, as
well fraudulent transfer against Noah Precision, the Lauda
Defendants, and Adams in his individual capacity. After
Adams and the Lauda Defendants filed motions to dismiss in
response to each of Plaintiff's amended complaints, the Court
granted Plaintiff the opportunity to conduct limited discovery
for the purpose of establishing personal jurisdiction. See
Dkt. 72. Said jurisdictional discovery having been conducted,
Defendants have now renewed their motions to dismiss, and
Plaintiff has responded.

LEGAL STANDARD

I. Personal Jurisdiction
In determining whether it may exercise personal jurisdiction
over a nonresident defendant, the court must consider “both
the forum state's long-arm statute and federal due process.”
Johnston v. Multidata Sys. Int'l Corp., 523 F.3d 602, 609 (5th
Cir. 2008) (citing Ruston Gas Turbines, Inc. v. Donaldson Co.,
9 F.3d 415, 418 (5th Cir. 1993)). If a state's long-arm statute
“extends to the limits of federal due process,” as Texas's does,
the court must only perform a due process analysis. Id. (citing
Wilson v. Belin, 20 F.3d 644, 647 (5th Cir. 1994)). Due process
allows a federal court to exercise personal jurisdiction over a
nonresident defendant only if (1) the nonresident defendant
has established minimum contacts by “purposely avail[ing]
himself of the benefits and protections of the forum state,”
and (2) “the exercise of jurisdiction does not offend traditional
notions of fair play and substantial justice.” Id. (citing Wilson,
20 F.3d at 647) (internal quotations omitted).

Minimum contacts may be established through either specific
or general jurisdiction. Lewis v. Fresne, 252 F.3d 352, 358
(5th Cir. 2001). General jurisdiction exists if the defendant
has had substantial, continuous, and systematic contacts
with the forum state, regardless of whether those contacts
are related to the cause of action. Johnston, 523 F.3d at
609 (citing Helicopters Nacionales de Colombia v. Hall,
466 U.S. 408, 414-19 (1984)). Specific jurisdiction exists
when a nonresident defendant has purposefully directed his
activities at the plaintiff and the plaintiff's alleged injuries
derive from those activities. Walk Haydel & Assocs., Inc. v.
Coastal Power Prod. Co., 517 F.3d 235, 243 (5th Cir. 2008)
(“Specific jurisdiction applies when a nonresident defendant
has purposefully directed its activities at the forum state and
the litigation results from alleged injuries that arise out of
or relate to those activities.”) (internal citations omitted);

Religious Tech. Ctr. v. Liebreich, 339 F.3d 369, 375 (5th Cir.
2003) (citing Burger King Corp. v. Rudzewicz, 471 U.S. 462,
472 (1985)).

The plaintiff bears the burden of proving that the defendant
has had minimum contacts with the forum state; however,
the plaintiff need only make a prima facie showing of such
contact. Johnston, 523 F.3d at 609 (citing Wilson, 20 F.3d
at 648). The court must resolve any disputed facts in favor
of the plaintiff and a finding of jurisdiction. Id. (citing
Bullion v. Gillespie, 895 F.2d 213, 217 (5th Cir. 1990)).
“[U]ncontroverted allegations in the plaintiff's complaint
must be taken as true, and conflicts between the facts
contained in the parties' affidavits must be resolved in the
plaintiff's favor for purposes of determining whether a prima
facie case for personal jurisdiction exists.” Bullion, 895 F.2d
at 217 (internal citations omitted). “In considering a motion
to dismiss for lack of personal jurisdiction a district court
may consider affidavits, interrogatories, depositions, oral
testimony, or any combination of the recognized methods of
discovery.” Revell v. Lidov, 317 F.3d 467, 469 (5th Cir. 2002)
(internal citations omitted).

*3  If the plaintiff successfully makes a prima facie showing
of minimum contacts, the burden shifts to the defendant to
show “that traditional notions of fair play and substantial
justice would be violated by the exercise of jurisdiction.”
Johnston, 523 F.3d at 615 (citing Wien Air Alaska, Inc. v.
Brandt, 195 F.3d 208, 215 (5th Cir. 1999) (citations omitted));
Luv N'Care, Ltd. v. Insta-Mix, Inc., 438 F.3d 465, 473 (5th Cir.
2006) (citing Nuovo Pignone, SpA v. STORMAN ASIA M/V,
310 F.3d 374, 382 (5th Cir. 2002)).

Under the fairness inquiry, the court examines: “(1) the
burden on the nonresident defendant, (2) the forum state's
interests, (3) the plaintiff's interest in securing relief, (4)
the interest of the interstate judicial system in the efficient
administration of justice, and (5) the shared interest of the
several states in furthering fundamental social policies.” Luv
N'Care, 438 F.3d at 473 (citing Felch v. Transportes Lar-Mex
SA De CV, 92 F.3d 320, 324 (5th Cir. 1996)).

II. Failure to State a Claim
Rule 12(b)(6) provides that a party may move for dismissal
of an action for failure to state a claim upon which relief
can be granted. FED. R. CIV. P. 12(b)(6). The court must
accept as true all well-pleaded facts contained in the plaintiff's
complaint and view them in the light most favorable to the
plaintiff. Baker v. Putnal, 75 F.3d 190, 196 (5th Cir. 1996).
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A claim will survive an attack under Rule 12(b)(6) if it
“may be supported by showing any set of facts consistent
with the allegations in the complaint.” Bell Atlantic Corp. v.
Twombly, 550 U.S. 544, 563 (2007). In other words, a claim
may not be dismissed based solely on a court's supposition
that the pleader is unlikely “to find evidentiary support for
his allegations or prove his claim to the satisfaction of the
factfinder.” Id. at 563 n. 8.

Although detailed factual allegations are not required, a
plaintiff must provide the grounds of its entitlement to relief
beyond mere “labels and conclusions” and “a formulaic
recitation of the elements of a cause of action will not do.”
Id. at 555. The complaint must be factually suggestive, so as
to “raise a right to relief above the speculative level,” and
into the “realm of plausible liability.” Id. at 555, 557 n. 5.
“To survive a motion to dismiss, a complaint must contain
sufficient factual matter, accepted as true, to ‘state a claim to
relief that is plausible on its face.’ ” Ashcroft v. Iqbal, 556
U.S. 662, 678 (2009) (quoting Twombly, 550 U.S. at 570).
For a claim to have facial plausibility, a plaintiff must plead
facts that allow the court to draw the reasonable inference that
the defendant is liable for the alleged misconduct. Gonzalez v.
Kay, 577 F.3d 600, 603 (5th Cir. 2009). Therefore, “where the
well-pleaded facts do not permit the court to infer more than
the mere possibility of misconduct, the complaint has alleged
– but it has not shown – that the pleader is entitled to relief.”
Id. (internal quotations omitted).

ANALYSIS

The Lauda Defendants argue that both Lauda-Noah and LNM
are Georgia entities not subject to the personal jurisdiction
of this Court and seek dismissal accordingly. See Dkt. 78.
Defendant Adams similarly argues that he is a non-resident
who is not subject to the personal jurisdiction of the Court. See
Dkt. 77. Adams also argues that Plaintiff has pleaded no facts
to support his cause of action of fraudulent transfer against
him. Id. The Court will first take up the issue of personal
jurisdiction.

I. Personal Jurisdiction

A. The Lauda Defendants

General Jurisdiction
*4  The Lauda Defendants contend there is no basis for this

Court's exercise of personal jurisdiction over them because:

(1) both Lauda-Noah and LNM are domiciled in Georgia;
(2) they have no employees, officers, or partners who live
in Texas or have offices in Texas; (3) they are not registered
to do business in Texas and do not have a registered agent
for service of process in Texas; (4) they do not own or
lease property in Texas; and (5) they don't pay taxes in
Texas or have any bank accounts in Texas. See Dkts. 78 and
78-1. The Lauda Defendants assert that Lauda-Noah has only

three customers in Texas, 1  and it has done work with these
customers since approximately October 3, 2014, which is
after the transaction upon which Plaintiff bases his claims. Id.
They further contend that the transaction upon which Plaintiff
bases his claims did not occur in Texas and is not performable
in Texas, and other than this lawsuit, they have no litigation
pending against them in Texas and have never initiated any
legal action in Texas. See Dkts. 78 and 78-1.

1 Based on the record, it appears uncontested
that Noah Precision actually had four (4) Texas
clients (Texas Instruments, Maxim, Spansion,
and Freescale), and Lauda-Noah continues to do
business with each. The record also indicates
there may have been “small changes to the
[Texas] customer set” after the transfer from Noah
Precision to Lauda-Noah, in that some additional
customers may have purchased spare parts from
Lauda-Noah. See Dkts. 83-1 (sealed) at 19 and 83-3
(Sealed) at 2.

Plaintiff contends the Court may properly exercise general
personal jurisdiction over the Lauda Defendants because: (1)
their purchase of the assets of Noah Precision included “Texas
contracts and goodwill;” (2) they did business with Texas
clients after the transfer; and (3) their employees traveled to
Texas. See Dkts. 80 (Sealed) at 8-9 and 83-1 (Sealed) at 15,
18-19, and 21-22. The Fifth Circuit “has consistently imposed
the high standard set by the Supreme Court when ruling on
general jurisdiction issues.” Johnston, 523 F.3d at 611. See
also In re Chinese Manufactured Drywall Prod. Liab. Litig.,
767 F. Supp. 2d 649, 660 (E.D. La. 2011) (summarizing
cases). “[I]n order to confer general jurisdiction a defendant
must have a business presence in Texas.” Johnston, 523 F.3d
at 611 (citing Access Telecom, Inc. v. MCI Telecomms. Corp.,
197 F.3d 694, 717 (5th Cir. 1999) (emphasis in original)). “It
is not enough that a corporation do business with Texas.” Id.

Here, the Court finds insufficient contacts to establish that
the Lauda Defendants' had a “business presence in” Texas
and, thus, are subject to the general jurisdiction of this Court.

Case 2:19-ap-01383-SK    Doc 239-3    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Appendix     Page 8 of 431



Allen v. Noah Precision, LLC, Not Reported in Fed. Supp. (2016)
2016 WL 6476951

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 4

See id. Furthermore, a non-resident defendant's contacts with
the forum are to be considered in toto for purposes of the
general personal jurisdiction inquiry. See generally Johnston,
523 F.3d at 610. Plaintiff relies exclusively on Chinese
Manufactured Drywall as support for his argument that
Lauda-Noah and LNM have sufficient contacts to establish
a business presence in Texas and thus general personal
jurisdiction of this Court. However, the Court finds Plaintiff's
reliance on Chinese Manufactured Drywall unpersuasive.

Plaintiff cites the Chinese Manufactured Drywall defendant's
volume of transactions with forum residents, the percentage
of its total business revenue attributable to transactions in the
forum, and the fact that its employees traveled to the forum
for his argument that the contacts in his case are similar to
those in Chinese Manufactured Drywall. See Dkt. 80 (Sealed).
However, the contacts cited by Plaintiff were not the contacts
found to be determinative of general personal jurisdiction in
Chinese Manufactured Drywall. Rather, it was the fact that the
Chinese Manufactured Drywall defendant: (1) was licensed
to sell insurance in the state; (2) had appointed the Secretary
of State as its agent for service of process; (3) had routinely
submitted insurance policy and endorsement forms and rate
filings to the state's Department of Insurance; and (4) had
paid premium taxes in the state. See Chinese Manufactured
Drywall, 767 F. Supp. 2d at 662.

*5  Although finding that the Chinese Manufactured Drywall
defendant's percentage of revenue from the forum supported
general personal jurisdiction, the court noted that percentage
of revenue must be “considered in the context of the
defendant's other forum contacts.” See id. at 663. In reaching
its conclusion, the Chinese Manufactured Drywall court
analyzed a number of distinguishable cases where general
personal jurisdiction was found to be lacking. For example,
in Access Telecom, the defendant derived substantial revenue
from forum residents, but its business was the result of
running its foreign-based telephone lines through the forum–
and, thus, not in the forum, and its contacts were with
U.S. companies, not forum-specific companies. See Chinese
Manufactured Drywall, 767 F. Supp. 2d at 663 (citing Access
Telecomm, 197 F.3d at 717–18) (emphasis added). In Dalton
v. R & W Marine, although the defendant yielded 12.9%

of its total revenues 2  from vessels chartered to its forum
subsidiaries, it had no authorization to do business in the
forum state and also did not do business there. Id. (citing
Dalton v. R & W Marine 897 F.2d 1359 (5th Cir. 1990)).
Finally, the defendant in Bearry v. Beech Aircraft distributed
$250 million of its products to dealers in the forum but was not

qualified to do business in the forum, had no agent for service
of process in the forum, did not insure any forum residents,
and did not pay taxes in the forum. Id. (citing Bearry v. Beech
Aircraft Corp., 818 F.2d 370 (5th Cir. 1987)).

2 Here, Texas clients appear to represent
approximately 9.6% of total revenue. See Dkt. 83-3
at 2.

The common thread in Access Telecom, Dalton, and Beech
Aircraft is that the defendant's percentage of revenue, without
other forum contacts, was insufficient to establish general
personal jurisdiction. See Chinese Manufactured Drywall,
767 F. Supp. 2d at 663. Thus, the court's finding of general
personal jurisdiction in Chinese Manufactured Drywall was
based on the defendant's revenue, in addition to the other
more determinative contacts noted above. That is not the case
here. Plaintiff has not established that the Lauda Defendants
have other determinative contacts with Texas. They are not
domiciled in Texas; they maintain no offices or bank accounts
in Texas; they are not registered to do business in Texas, nor
do they have a registered agent for service of process in Texas;
they don't own or lease property in Texas; and they don't pay
taxes in Texas.

Although Plaintiff cites the fact that Lauda-Noah employees
traveled to Texas, a defendant's employees traveling to
the forum state is “inconsequential to the general personal
jurisdiction analysis.” See Chinese Manufactured Drywall,
767 F. Supp. 2d at 660 (citing Johnston, 523 F.3d at 614).
Accordingly, the Court finds that Plaintiff has failed to meet
his burden to make a prima facie showing of minimum
contacts as to the Lauda Defendants, and, thus, there is
no basis for the exercise of general personal jurisdiction
over them. See Johnston, 523 F.3d at 615 (internal citations
omitted).

Specific Jurisdiction
Specific jurisdiction is a “claim-specific” inquiry. See Seiferth
v. Helicopteros Atuneros, Inc., 472 F.3d 266, 275 (5th Cir.
2006). A plaintiff bringing multiple claims must establish
specific jurisdiction for each claim. Id. Plaintiff contends
that Lauda-Noah and LNM are subject to specific personal
jurisdiction because their “fraudulent transfer” committed
outside of Texas has consequences in or affects Texas and,
thus, establishes minimum contacts. See Dkt. 80 (Sealed)
at 10. According to Plaintiff, Lauda-Noah, and LNM as
its general partner, “singled out, aimed its conduct at, and
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targeted Plaintiff” by “accepting the assets of Noah Precision
with actual intent to delay, hinder, or defraud [Plaintiff].”

In support of specific jurisdiction for his fraudulent transfer
claim, Plaintiff directs the Court's attention to a 2009 Fifth
Circuit decision where a non-resident transferee was found
to have sufficient minimum contacts with the forum state
to support jurisdiction. See Mullins v. TestAmerica, Inc.,
564 F.3d 386, 400–03 (5th Cir. 2009). In Mullins, the
Fifth Circuit upheld the district court's exercise of personal
jurisdiction over defendants who had no contacts with the
forum state of Texas other than their alleged involvement
in a fraudulent transfer scheme upon plaintiffs, concluding
that defendants had “purposefully aimed their conduct at
[plaintiff] in Texas ..., with the knowledge that their conduct
would [ ] impair the rights of a single, major creditor and
Texas resident under agreements that center around Texas.”
Id. at 398.

*6  The Fifth Circuit reached this holding by interpreting the
“effects” test articulated by the Supreme Court in Calder v.
Jones, 465 U.S. 783 (1984). Under the Calder effects test,
“an act done outside the state that has consequences or effects
within the state [to] suffice as a basis for jurisdiction in a suit
arising from those consequences if the effects are seriously
harmful and were intended or highly likely to follow from
the nonresident defendant's conduct.” Mullins v. TestAmerica,
Inc., 564 F.3d at 400 (internal citations omitted). Because
the plaintiff was a Texas resident, because the defendant was
“acutely aware” that its conduct would thwart the plaintiff's
claim to a portion of the proceeds involved, and because
the contracts governing the parties' business relationship
were governed by Texas law, the Fifth Circuit held that
the defendants “should reasonably have anticipated being
haled into a Texas court for precipitating and directing an
alleged[ly] fraudulent transfer at the expense of a known,
major creditor in Texas whose right to payment arises out of
contracts that share a strong connection with Texas.” Id. at
402.

Although the Fifth Circuit expressed skepticism at notions
that the Calder effects test establishes personal jurisdiction
whenever the recipient of a fraudulent transfer injures a
creditor, or that “personal jurisdiction exists over the recipient
of a fraudulent transfer anywhere a complaining creditor files
suit simply by virtue of the creditor's residence in that forum,”
the court overcame its skepticism based on evidence that the
plaintiff/creditor had been targeted and singled out by the
defendants and that the defendants intended to block any sale

that included a distribution of assets to that specific creditor.
Id. at 401-02 (emphasis added). Notably, Mullins did not hold
that a categorical finding of personal jurisdiction exists when
a transferee acts with an intent to hinder, delay, or defraud a
creditor, nor did it find that the Calder effects test supplanted
the minimum contacts test. Id. at 400. Plaintiff also relies
on Dontos v. Vendomation NZ, Ltd., 582 Fed.Appx. 338 (5th
Cir. 2014), a case that relies heavily on Mullins. Just as in
Mullins, the Dontos plaintiff alleged specific facts regarding
the transferees' purported complicity in the alleged fraudulent
transfer.

The Court finds Mullins and Dontos both readily
distinguishable. The finding of personal jurisdiction over
the non-resident transferees in Mullins was based on a
multitude of contacts with Texas, including the fact that
the acts that thwarted the plaintiffs' right to payment were
executed in Texas and the debtor-creditor relationship at
issue was “centered in Texas.” Mullins, 564 3d at 401. The
Fifth Circuit in Mullins also paid special attention to the
fact that the debtor's majority shareholder and a member
of its board actually engineered the transaction underlying
the plaintiff's claim in a manner that would ensure the
plaintiff would not get paid. See id. at 401–03. In Dontos,
the plaintiff's allegations involved layers of transactions
where the transferring entities were either on the verge of
receivership or bankrupt, and the court based its jurisdictional
finding on the fact that the defendants allegedly fraudulently
transferred assets specifically to prevent Texas plaintiffs
from collecting a pre-existing judgment. See Dontos, 582
Fed.Appx. at at 346–47.

Here, nothing in the record demonstrates that the complained-
of transfer was engineered to ensure that Plaintiff would not
get paid. Defendant Adams asserts in his declaration that
Noah Precision specifically set aside assets to pay Plaintiff in
connection with the claims at issue in this lawsuit. See Dkt.
78-1. Furthermore, there is evidence in the record indicating
that Noah Precision and Lauda-Noah specifically considered
how to resolve the issue of Plaintiff's outstanding expenses
and his investment in Noah Precision. See Dkt. 83-3 (Sealed)
at 3. Plaintiff's claims here do not establish the sort of targeted
activity described in Mullins and Dontos. Plaintiff has thus
failed to establish a prima facie case of specific personal
jurisdiction of the Lauda Defendants. Accordingly, Plaintiff
has failed to establish any theory to support the Court's
jurisdiction over the Lauda Defendants.

B. Defendant Adams
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*7  Plaintiff does not attempt to argue that Defendant Adams
in his individual capacity has substantial, systematic, and
continuous contacts with Texas sufficient to establish general
personal jurisdiction. Furthermore, such an argument would
be unavailing given evidence that: (1) Adams is a resident
of California; (2) does no business in Texas in his individual
capacity; (3) maintains no offices or bank accounts in Texas;
(4) does not maintain a registered agent for service of process
in Texas (nor is he required to do so); (5) does not own any
personal or real property in Texas; and (6) does not pay taxes
in Texas or have any bank accounts in Texas. See Dkts. 77
and 77-1. Additionally, Adams contends that except for the
instant lawsuit, he has no litigation pending by or against him
in Texas and has never initiated legal action in Texas, and he
has not individually entered into any contracts performable in
whole or part in Texas. See id.

For similar reasons as those explained above, Defendant
Adams is also not subject to this Court's specific personal
jurisdiction. As noted, specific jurisdiction is a “claim-
specific” inquiry. See Seiferth, 472 F.3d at 275. Plaintiff
argues that Adams is subject to specific personal jurisdiction
based on the transfer of assets from Noah Precision to Lauda-
Noah and his role as “an officer and insider of Noah Precision,
Lauda-Noah and Lauda-Noah Management.” See Dkt. 80
(Sealed) at 11. As previously explained, there is nothing
here to indicate that the transfer was fraudulently made to
avoid paying Plaintiff for his outstanding expenses and for
his investment in Noah Precision. See Dkts. 78-1 and 83-3
(Sealed) at 3.

Plaintiff has thus failed to establish any theory to support this
Court's jurisdiction over Defendant Adams.

II. Failure to State a Claim as to Defendant Adams
Plaintiff's operative complaint alleges only one cause of
action against Adams— fraudulent transfer. Defendant
Adams argues that Plaintiff's fraudulent transfer claim against
him should be dismissed pursuant to Fed. R. Civ. P. 12(b)(6)
for failure to state a claim upon which relief can be granted.
See Dkt. 77 at 4. Although Plaintiff fails to cite the Texas
Uniform Fraudulent Transfer Act (“TUFTA”), his pleadings
indicate that he is alleging Adams violated Section 24.005(a)
(1) of the Texas Business and Commerce Code.

To state a claim under this provision of TUFTA, a plaintiff
must show “that (1) [he] is a ‘creditor’ with a claim against
a ‘debtor’; (2) the debtor transferred assets after, or a
short time before, the plaintiff's claim arose; and (3) the

debtor made the transfer with the intent to hinder, delay, or
defraud the plaintiff.” See Dontos v. Vendomation NZ Ltd.,
582 Fed.Appx. 338, 344 (5th Cir. 2014); see also TEX.
BUS. & COMM. CODE § 24.005(a)(1). A “creditor” under
TUFTA is “someone who has a ‘claim.’ ” See Dontos, 582
Fed.Appx. at 344; see also TEX. BUS. & COMM. CODE
§ 24.002. TUFTA defines “debtor” as “a person who is
liable on a claim.” See TEX. BUS. & COMM. CODE §
24.002. TUFTA defines “claim” as “a right to payment or
property, whether or not the right is reduced to judgment,
liquidated, unliquidated, fixed, contingent, matured, disputed,
undisputed, legal, equitable, secured, or unsecured.” See id.

Defendant Adams argues that Plaintiff has failed to allege any
facts to state a claim that he is a creditor with a claim against
Adams as a debtor as those terms are defined under TUFTA.
See Dkt. 77 at 5. The Court agrees. As Defendant Adams
point out in his motion, nothing in Plaintiff's complaint alleges
that Adams is personally liable to Plaintiff on a claim, as
those terms are defined under TUFTA. Plaintiff's allegations
in his live complaint only relate to money allegedly owed to
him by Noah Precision. Accordingly, even taking Plaintiff's
well-pleaded allegations as true, he has failed to state a claim
against Defendant Adams.

CONCLUSION

*8  For the foregoing reasons, the Court finds that neither
the Lauda Defendants nor Defendant Adams have sufficient
contacts with the State of Texas to establish general or specific
jurisdiction over them. The Court also finds that Plaintiff
has failed to state a claim for fraudulent transfer against
Defendant Adams. Accordingly, Defendant Adams' Motion
to Dismiss for lack of personal jurisdiction under Rule 12(b)
(2) and for failure to state a claim under Rule 12(b)(6)
(Dkt. 77) is GRANTED, the Lauda Defendants' Motion to
Dismiss for lack of personal jurisdiction under Rule 12(b)(2)
is GRANTED, and Plaintiff's claims against said Defendants
are dismissed without prejudice.

It is SO ORDERED.

SIGNED this 2nd day of November, 2016.

All Citations

Not Reported in Fed. Supp., 2016 WL 6476951
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United States District Court, C.D. California.

The BOEING COMPANY et al.
v.

KB YUZHNOYE et al.

Case No. CV 13-00730 ABC (AJWx)
|

Filed 02/20/2014

Attorneys and Law Firms

Alec Solotorovsky, Christopher J. Esbrook, Michael D. Slade,
Kirkland and Ellis LLP, Chicago, IL, Michael E. Baumann,
Sasha Kingston Danna, Xanath Owens, Kirkland & Ellis LLP,
Los Angeles, CA, for Boeing Company et al.

Gaurav K. Reddy, Alex Edwin Spjute, Rita M. Haeusler,
Hughes Hubbard and Reed LLP, Ronald D. Kent, Steven A.
Velkei, Robert P. Pongetti, Dentons US LLP, Melinda M.
Carrido, Mitchell Silberberg & Knupp LLP, Los Angeles,
CA, James J. Boykin, Vitaly Morozov, John M. Townsend,
Hughes Hubbard and Reed LLP, Washington, DC, Claude D.
Montgomery, Lee P. Whidden, Dentons US LLP, New York,
NY, David R. Simonton, Dentons US LLP, San Francisco,
CA, for KB Yuzhnoye et al.

Proceedings: ORDER DENYING MOTION
FOR SUMMARY JUDGMENT (In Chambers)

Audrey B. Collins, United States District Judge

*1  Pending before the Court is Energia Overseas
LLC (“Energia Overseas”) and Energia Logistics Ltd.
(“Energia Logistics”) (together, the “Energia Subsidiaries”)
Motion for Summary Judgment (docket no. 209), filed on
January 8, 2014. The Boeing Company (“Boeing”) and
Boeing Commercial Space Company's (“BCSC”) (together,
“Plaintiffs”) filed an Opposition and the Energia Subsidiaries
filed a Reply. The Court finds the Motion appropriate for
resolution without oral argument and therefore VACATES
the hearing set for February 24, 2014. See Fed. R. Civ. P.
78, Local Rule 7-15. For the following reasons, the Court
DENIES the Motion.

I. BACKGROUND

The background of this case was set forth in previous orders.
In brief, this case arises out of Sea Launch, a joint venture
among BCSC, defendant S.P. Korolev Rocket and Space
Corporation, Energia d/b/a/ Rocket and Space Corporation
Energia After S.P. Korolev (“R.S.C. Energia”), and others,
to launch commercial satellites. Plaintiffs provided Sea
Launch loans and loan guarantees that the partners in the
enterprise, including R.S.C. Energia, agreed to reimburse.
Sea Launch subsequently filed for bankruptcy, and Plaintiffs
are now attempting to recover from the Sea Launch partners
their promised reimbursement of the loans and guarantees
Plaintiffs provided Sea Launch. Energia Overseas and
Energia Logistics were not partners in the Sea Launch
enterprise, but Plaintiffs are attempting to hold them liable for
the debts of their parent corporation, R.S.C. Energia, under
an alter ego theory.

The Energia Subsidiaries move for summary judgment on the
ground that Plaintiffs' alter ego theory fails. First, the Energia
Subsidiaries contend that the testimony of Plaintiffs' Rule
30(b)(6) witness Ira M. Schey “conclusively forecloses any
finding of ‘fraud’ or ‘injustice’,” see Mot. 2:1-5, an element
that Plaintiffs must prove to impose alter ego liability on the
Energia Subsidiaries. Second, the Energia Subsidiaries argue
that Plaintiffs' alter ego theory amounts to “outside reverse
veil piercing,” a variant of alter ego liability that the Energia
Subsidiaries argue is not viable under either California or
Delaware law.

II. DISCUSSION

A. Law Relating to Alter Ego Liability.
The parties disagree as to whether California or Delaware
law governs the application of alter ego liability to this
case. Citing bankruptcy cases, Plaintiffs contend that this
is a federal question case in which the law of the forum
—California—applies. The Energia Subsidiaries argue that
federal common law governs the choice of law question,
and that, as a result, Delaware law applies. The Energia
Subsidiaries are correct.

Federal common law governs the choice of law rule
determination where, as here, federal jurisdiction is premised
on the Foreign Sovereign Immunity Act (“FSIA”), 28 U.S.C.
§ 1330(a). Schoenberg v. Exportadora de Sal, S.A. de C.V.,
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930 F.2d 777, 782 (9th Cir. 1991) (so holding); Harris v.
Polskie Linie Lotnicze, 820 F.2d 1000, 1003 (9th Cir. 1987)
(federal common law determines choice-of-law rule for FSIA
cases). Federal common law follows the approach of the
Restatement (Second) of Conflict of Laws under which “[t]he
general rule is that a plaintiff's alter ego theory is governed
by the law of the state in which the business at issue is
organized.” Rual Trade Ltd. v. Viva Trade LLC, 549 F.
Supp. 2d 1067, 1077 (E.D. Wis. 2008) (citing Restatement
(Second) of Conflict of Laws, § 307 Shareholders' Liability).
The Energia Subsidiaries are organized under the laws of
Delaware (see Compl. ¶¶ 10-11), so Delaware law governs

Plaintiffs' alter ego claims against them. 1

1 The Court also notes that even if California law
determined which law applies, the result would
be the same. Under Cal. Corp. C. § 17708.01,
“[t]he law of the state or other jurisdiction under
which a foreign limited liability company is formed
governs.... (1) [t]he organization of the limited
liability company, its internal affairs, and the
authority of its members and managers [and] (2)
[t]he liability of a member as member and a
manager as manager for the debts, obligations, or
other liabilities of the limited liability company.”
The Court agrees with Judge Wilken's analysis
of § 17708.01's similarly-worded predecessor, §
17450(a), that this statute encompasses alter ego
liability, meaning that, in California, the law of
the state in which an LLC is organized governs
that LLC's alter ego liability. See Wehlage v.
EmpRes Healthcare Inc., 821 F. Supp. 2d 1122,
1128-29 (N.D. Cal. 2011). This makes sense as
otherwise, theoretically, an LLC could be subject
to various states' conflicting laws concerning its
internal affairs. As noted, the Energia Subsidiaries
are organized under the laws of Delaware, so under
§ 17708.01, Delaware alter ego law applies.

*2  In any event, “both Delaware and California examine
similar factors in determining whether an individual or
corporation is the alter ego of another corporation,” In re
Hydroxycut Mktg. & Sales Practices Litig., 810 F. Supp.
2d 1100, 1121 n.10 (S.D. Cal. 2011), so law from both
jurisdictions may be useful. To establish alter ego liability,
the plaintiff must show that the entities in issue “operated as
a single economic entity such that it would be inequitable
for this Court to uphold a legal distinction between them.”
Mabon, Nugent & Co. v. Texas American Energy Corp.,

16 Del. J. Corp. L. 829, 838 (1990); see also In re
Foxmeyer Corp., 290 B.R. 229, 235 (Bankr. D. Del. 2003)
(discussing second prong as requiring, under Delaware law,
“an overall element of injustice or unfairness,” “fraud or
similar injustice,” or “fraud or something similar”) (citations
and emphasis omitted); see also In re Hydroxycut, 810 F.
Supp. 2d at 1121 (to pierce the corporate veil, California and
Delaware law both require a plaintiff to show “(1) that there
is such a unity of interest and ownership between the parent
and subsidiary that the separate personalities of the entities no
longer exists, and (2) failure to disregard the corporate forms
would result in fraud or injustice”).

B. The Schey Testimony is Not Conclusive.
As stated, the Energia Subsidiaries argue that the testimony
of Plaintiffs' Rule 30(b)(6) witness Ira Schey conclusively
forecloses any finding or “fraud” or “injustice” and therefore
defeats Plaintiffs' alter ego claims. The Court has reviewed
the cited testimony and finds that it is not conclusive
on this issue, especially considering the discovery that
remains outstanding. See generally Danna Rule 56(d) Decl.
(describing outstanding discovery). Although the Energia
Subsidiaries argue that Mr. Schey's testimony necessarily
forecloses a finding in Plaintiffs' favor on the injustice
prong, Plaintiffs have explained why it doesn't and have
identified issues going to that prong on which they have yet
to obtain discovery. See, e.g., Danna Decl. ¶ 25. The Court
cannot conclude at this juncture that Plaintiffs' explanations
are implausible or legally deficient, or that the outstanding
discovery will fail to yield evidence favorable to Plaintiffs'
claims. This is sufficient to defeat the Motion. Simply stated,
the present incomplete record is not a sufficient basis upon
which to resolve Plaintiffs' alter ego claims.

In light of this disposition, it appears most likely that these
claims won't be ripe for adjudication until most (if not all)
discovery is complete. Whether to impose alter ego liability
turns on numerous questions of fact, and alter ego liability is
an equitable remedy that does not trigger the right to a jury
trial. See, e.g., Dow Jones Co. v. Avenel, 151 Cal. App. 3d
144, 147-48, 198 Cal. Rptr. 457 (Ct. App. 1984) (“It is well-
settled that the alter ego doctrine is ‘essentially an equitable
one and for that reason is particularly within the province
of the trial court.’ Thus, the ‘constitutional guaranty of the
right to a jury trial does not apply to actions involving the
application of equitable doctrines and the granting of relief
that is obtainable only in courts of equity. Accordingly, a
jury cannot be demanded as of right in such actions.’ ”)
(citations omitted). Consistent with the foregoing, although
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the Court cannot bar the Energia Subsidiaries from filing
another motion for summary judgment, it appears to the Court
that the most sensible way to adjudicate such claims would be
by a bench trial, even if the bench trial would consist largely
of documentary evidence and declarations.

C. Plaintiffs' Alter Ego Theory is Not Tantamount to
Reverse Veil Piercing.
The Energia Subsidiaries also argue that Plaintiffs' alter ego
theory amounts to reverse veil-piercing, a variant of alter ego
liability that the California Court of Appeal has rejected and
that no Delaware court has accepted.

Traditionally, the alter ego doctrine is applied to pierce the
corporate veil so that a shareholder or subsidiary may be
held liable for the debts or conduct of the corporation. Postal
Instant Press, Inc. v. Kaswa Corp., 162 Cal. App. 4th 1510,
1518 (2008). So-called “outside reverse veil piercing” inverts
this process in that it allows a third-party creditor to access
corporate assets to satisfy a shareholder's personal liability
or a subsidiary's liability. See Id., at 1518-1519 (discussing

variants of alter ego doctrine) 2 ; Kingston Dry Dock Co. v.
Lake Champlain Transp. Co., 31 F.2d 265 (2d Cir. 1929)
(allowing reverse veil-piercing, i.e., using a parent company's
assets to satisfy a subsidiary's debts).

2 In Postal Instant Press, the California Court of
Appeal characterized reverse veil-piercing as “a

radical and problematic change in standard alter
ego law” and rejected it on numerous grounds.
Postal Instant Press., 162 Cal. App. 4th at 1521.

*3  The Energia Subsidiaries have not demonstrated that
Plaintiffs' claims against them are tantamount to outside
reverse veil piercing. Plaintiffs are not seeking to hold the
parent corporation, R.S.C. Energia, liable for the Energia
Subsidiaries' debts. Rather, Plaintiffs are seeking to hold
the Energia Subsidiaries responsible for liabilities ostensibly
incurred by their parent, R.S.C. Energia. This appears to be
a conventional application of the alter ego doctrine. Because
the Energia Subsidaries have not demonstrated their primary
argument—that Plaintiffs' alter ego theory amounts to reverse
veil piercing—the Subsidiaries' dependent argument—that
Plaintiffs' attempted reverse veil piercing equates to seeking
an impermissible pre-judgment attachment—also fails.

III. CONCLUSION

For the foregoing reasons, the Energia Subsidiaries' Motion
for Summary Judgment is DENIED.

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2014 WL 12601330

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court,
S.D. Texas,

Houston Division.

BOREHOLE SEISMIC, LLC, Plaintiff,
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INTERNATIONAL OIL AND GAS
TECHNOLOGY LIMITED, Defendant.
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Attorneys and Law Firms

William R. Howell, Jr., Houston, TX, for Plaintiff.

Eric M. Van Horn, McCathern PLLC, Dallas, TX, Nicholas
Zugaro, McCathern, PLLC, Houston, TX, for Defendant.

MEMORANDUM OPINION AND ORDER

SIM LAKE, District Judge.

*1  Plaintiff, Borehole Seismic, LLC, brings this action
against defendant, International Oil and Gas Technology
Limited (“IOGT”), asserting claims for intentional and
constructive fraudulent transfer in violation of the Texas
Uniform Fraudulent Transfer Act (“TUFTA”), Texas
Business and Commerce Code §§ 24.005(a)(1), 24.005(a)(2),
and 24.006, and unjust enrichment arising from an allegedly
fraudulent transfer of intellectual property. Pending before
the court is International Oil and Gas Technology Limited's
Motion to Dismiss (Docket Entry No. 29) in which IOGT
asks the court to dismiss plaintiff's complaint in its entirety for
lack of personal and/or subject matter jurisdiction, improper
venue, failure to state a claim for which relief may be granted,
and failure to plead fraud with particularity. For the reasons
stated below, the pending motion to dismiss will be granted
for lack of personal jurisdiction and failure to establish in rem
subjectmatter jurisdiction, and this action will be dismissed
without prejudice.

I. Factual Allegations and Undisputed Facts

Plaintiff alleges that it is a Texas Limited Liability
Company with its principal place of business is Houston,
Texas, and with two members, Robinson Howell and

Ramsey Miller, who are both Texas citizens. 1  This
action arises from plaintiff's efforts to collect on an
account receivable acquired from PanAmerican Seismic,
Inc. (“PanAmerican”), a Colorado corporation, for services
that PanAmerican provided to SR2020, Inc. (“SR2020”), a
Delaware corporation with its principal place of business in

California. 2  Plaintiff alleges that in April, May, and June of
2014, PanAmerican performed services for SR2020 on the
Cimarex Cleveland pad in Reeves County, Texas; that in June,
July, and August of 2014, PanAmerican invoiced SR2020
a total of $787,000.00 for those services; but that SR2020
paid PanAmerican only $373,500.00, leaving an outstanding
debt of $413,500.00 plus late payment interest accruing at the

rate of 1.5% per month. 3  Plaintiff alleges that it purchased
PanAmerican's SR2020 account receivable on February 10,
2015, that at the time of purchase SR2020 owed $463,396.11
on the account, and that due to the accrual of late payment
interest, SR2020 owed $469,566.26 on the account the day

this action was filed on March 9, 2015. 4

1 Complaint, Docket Entry No. 1, p. 1 ¶ 1.

2 Id. at 2 ¶ 5.

3 Id. at 2–4 ¶¶ 6–10.

4 Id. at 4 ¶¶ 11–12.

Plaintiff alleges that on October 30, 2014, SR2020's CFO
Deanna Monzon stated that SR2020 was insolvent, that on
October 31, 2014, SR2020 was sued in Harris County Civil
Court at Law No. 3 (Case No. 1054789) on an account
receivable not the subject of this action, and that default
judgment was entered against SR2020 in that action on

January 8, 2015. 5  Plaintiff alleges that

5 Id. ¶ 14.

[d]uring the pendency of that case, SR2020, Inc. transferred
intellectual property to Houston company, OptaSense, Inc.
in exchange for:

(1) an up-front payment of $1.7 million to SR2020,
Inc.; and
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(2) a deferred payment of up to $1.0 million payable
to International Oil and Gas Technology Limited

(LSE:OGT), the Defendant in this action. 6

6 Id. at 5 ¶ 15.

*2  Plaintiff alleges that IOGT

exercised control over SR2020 at the time of the November
20, 2014 transfer, and sought to hide the transfer from
SR2020's U.S. creditors by prohibiting dissemination of
information regarding its occurrence ... SR2020 then
ignored the litigation in Harris County Civil Court at Law
No. 3 and permitted a default judgment to be rendered
against it in the amount of $74,897.20. This timing matters
because:

A transfer made or obligation incurred by a debtor is
fraudulent as to a creditor, whether the creditor's claim
arose before or within a reasonable time after the transfer
was made or the obligation was incurred, if the debtor
made the transfer or incurred the obligation with an
actual intent to hinder, delay, or defraud any creditor of
the debtor. In determining actual intent, consideration
may be given, among other factors, to whether before
the transfer was made, the debtor had been sued or
threatened with suit.

Redmon v. Giffith, 202 S.W.3d 225 (Tex.App.-Tyler 2006)
(citing Tex. Bus. & Comm.Code Ann. § 24.005(a)(1), (b)
(4) (Vernon 2002)). SR2020 was controlled by [IOGT],
was sued on October 31, 2014, transferred intellectual
property on or about November 20, 2014, the transfer
constituted substantially all of SR2020's assets, and [IOGT]
gave explicit instructions to not disseminate the fact of the
transfer into the United States or to U.S. persons, hiding the

transfer from U.S. creditors. 7

7 Id. at 5–6 ¶ 16.

Alleging that it stands in the shoes of PanAmerican as
the purchaser of its SR2020 account receivable, plaintiff
asserts claims against IOGT for intentional and constructive
fraudulent transfer in violation of Texas Business and
Commerce Code §§ 24.005(a)(1)-(2) and 24.006, and for

unjust enrichment. 8  Plaintiff alleges that

8 Id. at 6–10 ¶¶ 17–23.

[t]his Court has jurisdiction over this matter under 28
U.S.C. § 1332 because: (i) the Plaintiff is a citizen of Texas;
(ii) the Defendant is a foreign entity located in Guernsey,
Channel Islands, a British Crown dependency; and (iii)
the amount in controversy exceeds $75,000, exclusive of

interest and costs. 9

9 Id. at 2 ¶ 3.

Plaintiff seeks

in personam remedies against [IOGT] ... [and] in rem
remedies against the fraudulently transferred assets and
proceeds therefrom, until the outstanding amount of the
PanAmerican–SR2020 receivable (presently $469,566.26)
is satisfied, plus interest, court costs, and/or any other relief

to which the Plaintiff may be justly entitled. 10

10 Id. at 11 ¶ 24.

On February 10, 2015, plaintiff filed suit against SR2020 in
the United States District Court for the Western District of
Texas, Austin Division, Borehole Seismic, LLC v. SR2020,
Inc., Civil Action No. 1:15–0124–SS. On March 23, 2015,
the court entered a Default Final Judgment stating in pertinent
part:

It is accordingly ORDERED that
default final judgment is hereby
entered in favor of Plaintiff Borehole
Seismic, LLC and against Defendant
SR2020, Inc. in the amount of
$470,023.31 as of March 11, 2015,
plus interest of $463.58 per day
pursuant to Texas Finance Code §

304.002, plus court costs ... 11

11 Exhibit 8 to Plaintiff's Response to Defendant's
Motion to Dismiss, Docket Entry No. 31.

II. Analysis

*3  Citing Federal Rules of Civil Procedure 8(a), 9(b), 12(b)
(1)-(3) and (6), and 12(d), IOGT moves to dismiss plaintiff's
Complaint in its entirety for lack of personal and/or subject
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matter jurisdiction, improper venue, failure to state a claim for
which relief may be granted, and failure to plead fraud with
particularity.

A. Plaintiff Has Not Made a Prima Facie Showing of
Personal Jurisdiction Over IOGT
IOGT argues that all of plaintiff's claims should be dismissed
for lack of personal jurisdiction because IOGT has no contacts
with Texas sufficient to establish general jurisdiction, because
plaintiff alleges no actions taken by IOGT in Texas to
establish specific jurisdiction, and because the court's exercise
of personal jurisdiction over IOGT would offend traditional

notions of fair play and substantial justice. 12

12 International Oil and Gas Technology Limited's
Motion to Dismiss (“IOGT's Motion to Dismiss”),
Docket Entry No. 29, pp. 9–15 ¶¶ 11–30.

1. Standard of Review
Dismissal for lack of personal jurisdiction is governed
by Federal Rule of Civil Procedure 12(b)(2). When a
foreign defendant moves to dismiss for lack of personal
jurisdiction under Rule 12(b) (2), “the plaintiff ‘bears the
burden of establishing the district court's jurisdiction over
the defendant.’ “ Quick Technologies, Inc. v. Sage Group
PLC, 313 F.3d 338, 343 (5th Cir.2002), cert. denied, 540 U.S.
814, 124 S.Ct. 66, 157 L.Ed.2d 29 (2003) (quoting Mink v.
AAAA Development LLC, 190 F.3d 333, 335 (5th Cir.1999)).
“When the district court rules on a motion to dismiss for lack
of personal jurisdiction ‘without an evidentiary hearing, the
plaintiff may bear his burden by presenting a prima facie
case that personal jurisdiction is proper.’ “ Id. (quoting Wilson
v. Belin, 20 F.3d 644, 648 (5th Cir.), cert. denied, 513 U.S.
930, 115 S.Ct. 322, 130 L.Ed.2d 282 (1994)). “In making its
determination, the district court may consider the contents of
the record before the court at the time of the motion, including
‘affidavits, interrogatories, depositions, oral testimony, or any
combination of the recognized methods of discovery.’ “ Id. at
344 (quoting Thompson v. Chrysler Motors Corp., 755 F.2d
1162, 1165 (5th Cir.1985)). The court must accept as true
the uncontroverted allegations in the plaintiff's complaint and
must resolve in favor of the plaintiff any factual conflicts.
Guidry v. United States Tobacco Co., 188 F.3d 619, 625
(5th Cir.1999). However, the court is not obligated to
credit conclusory allegations, even if uncontroverted. Panda
Brandywine Corp. v. Potomac Electric Power Co., 253 F.3d
865, 869 (5th Cir.2001). “Absent any dispute as to the relevant
facts, the issue of whether personal jurisdiction may be

exercised over a nonresident defendant is a question of law to
be determined ... by th[e C]ourt.” Ruston Gas Turbines, Inc.
v. Donaldson Co., Inc., 9 F.3d 415, 418 (5th Cir.1993).

2. Applicable Law
“A federal district court sitting in diversity may exercise
personal jurisdiction only to the extent permitted a state court
under applicable state law.” Allred v. Moore & Peterson,
117 F.3d 278, 281 (5th Cir.1997), cert. denied, 522 U.S.
1048, 118 S.Ct. 691, 139 L.Ed.2d 637 (1998). Moreover,
a federal court may only exercise personal jurisdiction
over a nonresident defendant if the exercise of personal
jurisdiction comports with the Due Process Clause of the
Fourteenth Amendment. Id. Thus, the court may exercise
personal jurisdiction over a nonresident defendant like IOGT
if “(1) the forum state's long-arm statute confers personal
jurisdiction over that defendant; and (2) the exercise of
personal jurisdiction comports with the Due Process Clause
of the Fourteenth Amendment.” McFadin v. Gerber, 587 F.3d
753, 759 (5th Cir.2009), cert. denied, 562 U.S. 827, 131 S.Ct.
68, 178 L.Ed.2d 23 (2010). Since the Texas long-arm statute
extends as far as constitutional due process allows, the court
considers only the second step of the inquiry. Id.

*4  Due process is satisfied if the “nonresident defendant
has certain minimum contacts with [the forum] such that the
maintenance of suit does not offend ‘traditional notions of
fair play and substantial justice.’ “ Gardemal v. Westin Hotel
Co., 186 F.3d 588, 595 (5th Cir.1999) (quoting International
Shoe Co. v. State of Washington, Office of Unemployment
Compensation and Placement, 326 U.S. 310, 66 S.Ct. 154,
158, 90 L.Ed. 95 (1945)) (quoting Milliken v. Mever, 311
U.S. 457, 61 S.Ct. 339, 343, 85 L.Ed. 278 (1940)). “The
‘minimum contacts' inquiry is fact intensive and no one
element is decisive; rather the touchstone is whether the
defendant's conduct shows that it ‘reasonably anticipates
being haled into court.’ “ McFadin, 587 F.3d at 759. Once
a plaintiff satisfies these two requirements, a presumption
arises that jurisdiction is reasonable, and the burden of proof
and persuasion shifts to the defendant opposing jurisdiction
to present “a compelling case that the presence of some
other considerations would render jurisdiction unreasonable.”
Burger King Corp. v. Rudzewicz, 471 U.S. 462, 105 S.Ct.
2174, 2185, 85 L.Ed.2d 528 (1985).

3. Minimum Contacts
“There are two types of ‘minimum contacts': those that give
rise to specific personal jurisdiction and those that give rise to
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general personal jurisdiction.” Lewis v. Fresne, 252 F.3d 352,
358 (5th Cir.2001). See also Panda Brandywine, 253 F.3d
at 867–68 (recognizing that a district court may assert either
general or specific personal jurisdiction over a party). IOGT
argues that plaintiff is not able to carry its burden of making
a prima facie showing that IOGT purposefully established
“minimum contacts” with Texas that are sufficient to give

rise to either “specific” or “general” personal jurisdiction. 13

Plaintiff responds that the court may exercise both specific

and general personal jurisdiction over IOGT. 14

13 IOGT's Motion to Dismiss, Docket Entry No. 29,
pp. 9–11.

14 Plaintiff's Response to Defendant's Motion to
Dismiss (“Plaintiff's Response”), Docket Entry No.
31, pp. 1–7.

(a) General Jurisdiction
General jurisdiction requires that a defendant's contacts
with the forum state be “substantial and ‘continuous and
systematic’ but unrelated to the instant cause of action.”
Central Freight Lines Inc. v. APA Transport Corp., 322 F.3d
376, 381 (5th Cir.2003) (quoting Helicopteros Nacionales de
Colombia. S.A. v. Hall, 466 U.S. 408, 104 S.Ct. 1868, 1872–
74, 80 L.Ed.2d 404 (1984)). “The ‘continuous and systematic
contacts test is a difficult one to meet, requiring extensive
contacts between a defendant and a forum.’ “ Jackson v.
Tanfoglio Giuseppe, S.R.L., 615 F.3d 579, 584 (5th Cir.2010)
(quoting Johnston v. Multidata Systems International Corp.,
523 F.3d 602, 609 (5th Cir.2008)). “To confer general
jurisdiction, a defendant must have a business presence in
the forum state.” Id. (citing Access Telecom, Inc. v. MCI
Telecommunications Corp., 197 F.3d 694, 717 (5th Cir.1999),
cert. denied, 121 S.Ct. 275 and 292 (2000)). “General
jurisdiction can be assessed by evaluating contacts of the
defendant with the forum over a reasonable number of years,
up to the date the suit was filed.” Johnston, 523 F.3d at 610
(quoting Access Telecom, 197 F.3d at 717). “[V[ague and
overgeneralized assertions that give no indication as to the
extent, duration, or frequency of contacts are insufficient to
support general jurisdiction.” Id. Moreover, “[t]he contacts
must be reviewed in toto, and not in isolation from one
another.” Id.

*5  The seminal general jurisdiction case is Perkins v.
Benguet Consolidated Minina Co., 342 U.S. 437, 72 S.Ct.
413, 96 L.Ed. 485 (1952), in which the Supreme Court
first articulated the idea that a court may exercise personal

jurisdiction over a foreign corporation based on general
business operations within the forum state. The Supreme
Court upheld the district court's exercise of general personal
jurisdiction in Ohio over a Philippine corporation whose
president and general manager relocated to Ohio during
the Japanese occupation of the Philippine Islands. While in
Ohio the president maintained a corporate office where he
kept the corporation's records, conducted director's meetings,
and made all key business decisions. The corporation also
distributed salary checks drawn on two Ohio bank accounts
and engaged an Ohio bank to act as a transfer agent. The Court
held that Ohio could exercise jurisdiction over the corporation
because the president had “carried on in Ohio a continuous
and systematic supervision of the necessarily limited wartime
activities of the company.” Id. at 419.

By contrast, in Helicopteros the Supreme Court held that
the defendant's general business contacts with Texas were
insufficient to support an exercise of general jurisdiction
despite the fact that the defendant had purchased equipment
from a company in the forum state. 104 S.Ct. at 1873–74.
Over a six-year period the defendant purchased helicopters
(approximately 80% of its fleet), spare parts, and accessories
for more than $4 million from a Texas company; sent its
prospective pilots to Texas for training; sent management and
maintenance personnel to Texas for technical consultations;
and received a check for over $5 million that was drawn
upon a Texas bank. Nevertheless, the Court held that none
of the contacts were substantial enough standing alone or
taken together to support the assertion of general jurisdiction.
The Court explained that the mere purchase of goods from
a state, even at regular intervals and in substantial amounts,
was not enough to warrant the assertion of general jurisdiction
over a non-resident on a cause of action unrelated to those
purchases. Nor was the Court persuaded that the nature of the
contacts was enhanced because the defendant sent personnel
to Texas for training in connection with the purchases.
Instead, the Court concluded that this was merely one aspect
of the package of goods and services that the defendant had
purchased. Finally, the Court concluded that the receipt of
a check drawn from a Texas bank was of no consequence
because the choice of bank from which payment was made
resulted from the fortuitous “unilateral activity” of a third
party. Id. at 1873.

Citing Helicopteros. 104 S.Ct. at 1868, IOGT argues that it is
not subject to the court's general jurisdiction because “IOGT
has not engaged in substantial business activities in Texas, and
while OptaSense, the purchaser of SR2020's assets, is located
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in Houston, Texas, IOGT's tangential involvement occurred

outside the United States.” 15  In support of this argument,
IOGT submits the declaration of Christopher Hill, the non-
executive chairman of IOGT's board of directors who states:

15 IOGT's Motion to Dismiss, Docket Entry No. 29,
p. 10 ¶ 12.

*6  3. IOGT is a company incorporated in and based
in Bailiwick of Guernsey, a dependency of the British
Crown, and its sole office and principal place of business
is located in Guernsey.

4. IOGT does not have a certificate of authority to
conduct business in Texas or in any other state
in the United States of America. IOGT does not
maintain an office in Texas or in any other state in
the United States of America and does not maintain
a registered agent on who[m] service of process can
be made in Texas or anywhere in the United States
of America.

5. IOGT does not and has never:

a. Owned or leased any real or personal property in
Texas or in the United States of America;

b. Borrowed any money in Texas or in the United
States of America;

c. Had any employees who reside or are domiciled in
Texas or who regularly travel to Texas;

d. Directed any advertising, specifically towards
residents in Texas, nor advertised in any
publications that are directed primarily toward
residents in Texas or in the United States of
America;

e. Had any personal telephone listings or mailing
addresses in Texas or in the United States of
America;

f. Entered into any contracts with a Texas choice or
forum selection clause;

g. Entered into a contract that requires performance of
that contract, in whole or in part, in Texas;

h. Incurred or paid any property taxes in Texas or in
the United States of America;

i. Filed any tax return in Texas or in the United States
of America;

j. Maintained or designated a registered agent for
service of process in Texas or in the United States
of America;

k. Committed any torts, in whole or in part, in Texas
or in the United States of America; and

l. Recruited Texas residents, directly or through an
intermediary located in Texas, for employment
inside or outside of Texas.

6. IOGT has no continuing and systematic activities in
any state in the United States of America, including
Texas.

7. IOGT is a secured creditor of SR2020, Inc.
(“SR2020” ), a company incorporated in the
State of Delaware. IOGT's liens on SR2020's
property are reflected by the filing of multiple
UCC financing statements on file with Delaware's
Secretary of State. True and correct copies of
those financing statements are attached as exhibits
to IOGT's Motion to Dismiss. In connection
with the sale of SR2020's property to OptaSense,
Inc. (“OptaSense” ), which is also a company
incorporated in the State of Delaware, IOGT
released its lien on certain of SR2020's [ ]
property and, in return, received a promissory
note from OptaSense payable only if certain
financial milestones and thresholds are surpassed
by OptaSense. The earliest date by which the
promissory note would be paid by OptaSense is
on or after November 20, 2015. It is uncertain and
unknown whether OptaSense will earn sufficient
revenue in order to trigger the payment upon
the promissory note to IOGT. The promissory
note contains a choice of law provision selecting
Delaware as the law governing matters arising out

of the performance of the promissory note. 16

16 Declaration of Christopher Hill in Support of
International Oil and Gas Technology Limited's
Motion to Dismiss (“Hill Declaration”), Exhibit 3
to IOGT's Motion to Dismiss, Docket Entry No.
29–2, pp. 2–3 ¶¶ 3–7. See also IOGT's Motion to
Dismiss, Docket Entry No. 29, p. 10 ¶¶ 13–14.

*7  Plaintiff responds:

Case 2:19-ap-01383-SK    Doc 239-3    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Appendix     Page 22 of 431



Borehole Seismic, LLC v. International Oil and Gas..., Not Reported in...
2015 WL 4979638

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 6

That the Defendant calls itself “a foreign company with no
ties to the United States” is belied by its own annual reports.
The Defendant purposefully availed itself of this forum
and should have expected suit here. Rather than merely
sitting across the Atlantic as a secured creditor of SR2020,
the Defendant was a 100% owner exercising meticulous
control over American operations—which included a

facility in Houston. 17

17 Plaintiff's Response, Docket Entry No. 31, p. 1.

In support of this argument, plaintiff cites an excerpt from
IOGT's annual report for the year ending December 31, 2013,
stating that IOGT “directly owns 100 per cent of the common

shares of SR2020.” 18  Plaintiff also argues that IOGT “was
not a distant secured creditor of SR2020, but a 100% owner
with unhindered authority to manage SR2020's Houston

operations,” 19  and that IOGT “exercised its authority
and was directly, actively involved in SR2020's American

operations, including those at its Houston facility.” 20  As
evidence that IOGT was directly involved in SR2020's
American operations, including those at its Houston facility,
plaintiff cites an excerpt from IOGT's 2012 annual report
stating:

18 Id. at 2 and 3 (citing IOGT Annual Report and
Accounts for the year ended 31 December 2013,
Exhibit 6 thereto, p. 37 (“The Company [i.e.,
IOGT] directly owns 100 percent of the common
shares of SR2020 subject to a possible allocation of
up to 30 per cent for an ESOP.”)).

19 Id. at 3.

20 Id.

During 2012, the Investment Manager worked with
SR2020's management team to execute the new business
plan, which included hiring new senior sales staff, adding
new equipment for acquisition and data processing, and
developing the next generation of acquisition system.
This plan was backed by an injection of US$2.1 million
of capital from the Company. SR2020 focused on its
acquisition equipment capabilities by adding additional
analogue systems and, with a third party, began the
development of a new fibre-optic system that should be
ready for commercial use in mid–2013. On the operations
side, SR2020 continued to grow and opened a new

Houstonbased operations and sales facility. The Investment
Manager and the management team from SR2020 have
put in place a business plan for 2013 that, if successfully

executed, will see further growth in revenue. 21

21 Id. (quoting IOGT Annual Report and Accounts for
the year ended 31 December 2012, Exhibit 5, p.
15).

Plaintiff asserts that

[t]he Defendant's “Investment Manager” ... was controlled
by the Defendant's board ... The Investment Manager
was “pro-active in managing” SR2020 and “in constant
contact” to oversee “strategic planning and initiatives”
as well as “in-depth monitoring of sales and budgets”
while “finding sales leads” and “nurturing” cooperation
with other branches of the Defendant's global enterprise.
Tellingly, the Defendant was so entwined with American
operations that one of the Defendant's directors was sued
in 2009 by a former SR2020 employee for wrongful
dismissal. The Defendant then provided the funds to settle

that suit for $150,000.00. 22

22 Id. at 4 (citing Q–OGT 2008 Annual Report,
Exhibit 1, p. 7; Q–OGT 2009 Annual Report,
Exhibit 2, p. 45; IOGT Annual Report and
Accounts for the year ended 31 December 2011,
Exhibit 4, p. 44, and IOGT Annual Report and
Accounts for the year ended 31 December 2013,
Exhibit 6, pp. 19 and 24).

Plaintiff argues that IOGT is subject to the court's general
jurisdiction by virtue of the control that IOGT exerted over
its wholly-owned subsidiary, SR2020.

“Courts have long presumed the institutional independence
of related corporations, such as parent and subsidiary, when
determining if one corporation's contacts with a forum can be
the basis of a related corporation's contacts.” Dickson Marine
Inc. v. Panalpina, Inc., 179 F.3d 331, 338 (5th Cir.1999)
(citing Cannon Manufacturing Co. v. Cudahy Packing Co.,
267 U.S. 333, 45 S.Ct. 250, 69 L.Ed. 634 (1925)). “As a
general rule ... the proper exercise of personal jurisdiction
over a nonresident corporation may not be based solely upon
the contacts with the forum state of another corporate entity
with which the defendant may be affiliated.” Freudensprung
v. Offshore Technical Services. Inc., 379 F.3d 327, 346
(5th Cir.2004) (citing Cannon, 45 S.Ct. at 250 (declining
to attribute, for jurisdictional purposes, the presence of
a subsidiary in the forum state to a nonresident parent
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corporation where the parent and subsidiary maintained
distinct and separate corporate entities)).

*8  Jurisdictional veil piercing is limited to situations where
a parent corporation “exerts such domination and control
over its subsidiary that they do not in reality constitute
separate and distinct corporate entities but are one and the
same corporation for the purposes of jurisdiction.” Hargrave
v. Fibreboard Corp., 710 F.2d 1154, 1159 (5th Cir.1983).
See also PHC–Minden, L.P. v. Kimberly–Clark Corp., 235
S.W.3d 163, 173 (Tex.2007) (recognizing that jurisdictional
veil piercing requires a plaintiff to show that the parent “exerts
such domination and control over its subsidiary ‘that they
do not in reality constitute separate and distinct corporate
entities but are one and the same corporation for purposes of
jurisdiction’ ”). The Texas Supreme Court has stated that

[t]o “fuse” the parent company
and its subsidiary for jurisdictional
purposes, the plaintiffs must prove
the parent controls the internal
business operations and affairs of the
subsidiary ... But the degree of control
the parent exercises must be greater
than that normally associated with
common ownership and directorship;
the evidence must show that the
two entities cease to be separate
so that the corporate fiction should
be disregarded to prevent fraud or
injustice.

BMC Software Belgium, N.V. v. Marchand, 83 S.W.3d 789,
799 (Tex.2002) (citations omitted). The Texas Supreme Court
has observed that the doctrine of jurisdictional veil piercing
is similar to the alter ego concept in substantive liability,
but that “jurisdictional veil piercing and substantive veil-
piercing involve different elements of proof.” PHC–Minden,
235 S.W.3d at 174. “[A] subsidiary corporation will not be
regarded as the alter ego of its parent merely because of stock
ownership, a duplication of some or all of the directors or
officers, or an exercise of the control that stock ownership
gives to stockholders.” Id. at 175 (quoting Gentry v. Credit
Plan Corp. of Houston, 528 S.W.2d 571, 573 (Tex.1975)).
Because under Texas law a corporation is presumed to be
a separate entity from its shareholders, the party seeking to
ascribe one corporation's actions to another by disregarding

their distinct corporate entities bears the burden of proof.
BMC Software, 83 S.W.3d at 798; Dickson Marine, 179 F.3d
at 338.

Accepting as true the uncontested allegations in plaintiff's
complaint and the uncontested excerpts from IOGT's annual
reports that plaintiff cites in response to IOGT's motion
to dismiss, the court concludes that plaintiff has failed
to make a prima facie showing that IOGT is subject to
the court's general jurisdiction. Plaintiff has alleged and
cited excerpts from IOGT's 2013 annual report showing

that IOGT owned all of SR2020's common stock. 23  But
plaintiff has neither alleged nor made any showing that
IOGT and SR2020 disregarded corporate formalities or failed
to maintain separate headquarters, that IOGT controlled
SR2020's internal business operations and affairs, or that
IOGT exercised an unusually high degree of control over
SR2020, i.e., a degree of control greater than that normally
associated with common ownership and not consistent with
IOGT's investor status.

23 Id. at 2 and 3 (citing IOGT Annual Report and
Accounts for the year ended 31 December 2013,
Exhibit 6, Docket Entry No. 31–6, p. 37 (“The
Company [i.e., IOGT] directly owns 100 percent of
the common shares of SR2020 subject to a possible
allocation of up to 30 per cent for an ESOP.”)).

*9  The closest plaintiff comes to making a prima facie
showing that IOGT exerted an unusually high degree of
control over SR2020's internal affairs is by alleging that
IOGT's Investment Manager was proactive in managing
SR2020, and that IOGT “was so entwined with American
operations that one of [its] directors was sued in 2009

by a former SR2020 employee for wrongful dismissal.” 24

Examination of the cited references shows, however, that
IOGT's Investment Manager was a separate entity, Linton
Capital LLP, founded in 2005 as Quorum European Partners
LLP and known in 2009 and 2010 as Sefton Partners LLP,
and that the 2009 lawsuit not only predated by five years the
events giving rise to this action, but also must have predated
the time that IOGT owned all of SR2020's common stock
because the plaintiff was not only a former SR2020 employee
but also a shareholder of SR2020. The cited reference also
shows that the claims asserted in the 2009 lawsuit were not
merely for wrongful dismissal but also for deprivation of
shareholder's rights, and that IOGT's former director was

not the only defendant. 25  Plaintiff does not explain and the
court has not been able to discern how or why the excerpts
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from IOGT's annual reports cited by plaintiff show that IOGT
exerted an unusually high degree of control over SR2020's
internal affairs.

24 Id. at 4 (quoting 2009 Annual Report for Quorum
Oil and Gas Technology Fund Limited (QOGT),
Exhibit 2, Docket Entry No. 31–2, p. 45).

25 2009 Annual Report for Quorum Oil and Gas
Technology Fund Limited (QOGT), Exhibit 2 to
Plaintiff's Response, Docket Entry No. 31–2, p.
45 (“On 16 March 2009 a claim was filed against
Seismic Reservoir 2020, Inc., SR2020 Inc. (the
successor company to Seismic Reservoir 2020,
Inc.), a director of the Quorum Oil and Gas
Technology Fund Limited, and against two other
individuals employed by SQFive and SR2020
Inc. The claim was filed by a former employee
and shareholder of Seismic Reservoir Inc. in the
amount of $2.2 million seeking relief for wrongful
dismissal and deprivation of shareholders' rights.”).

Plaintiff has also failed to allege or argue facts capable of
showing what, if any, control IOGT exerted over SR2020's
operations in Texas or in Houston. Instead, plaintiff merely
cites an excerpt from IOGT's annual report for the year ending
December 31, 2012, stating that “[o]n the operations side,
SR2020 continued to grow and opened a new Houston-based

operations and sales facility.” 26  Missing from plaintiff's
allegations or response to IOGT's motion to dismiss are
any facts capable of showing the extent to which IOGT
controlled the opening, operating, or closing of SR2020's
Houston office.

26 Id. (quoting IOGT Annual Report and Accounts
for the year ended 31 December 2012, Exhibit 5,
Docket Entry No. 31–5, p. 15).

Neither the allegations in plaintiff's Complaint nor the
excerpts from IOGT's annual reports cited in Plaintiff's
Response to IOGT's motion to dismiss show that IOGT
controlled SR2020 to the extent required to fuse the
two entities for jurisdictional purposes. BMC Software, 83
S.W.3d at 799. The statements in IOGT's annual reports
to which plaintiff points in support of its contention that
the court should pierce the jurisdictional veil evidence no
more than appropriate parental involvement, i.e., that IOGT
monitored SR2020's performance, supervised SR2020's
finance and capital budget decisions, and articulated
general policies. See PHC–Minden, 235 S.W.3d at 176

(“Appropriate parental involvement includes monitoring the
subsidiary's performance, supervision of the subsidiary's
finance and capital budget decisions, and articulation of
general policies.”)). “[L]acking here is the ‘plus' factor,
‘something beyond the subsidiary's mere presence within the
bosom of the corporate family.’ “ Id. The court concludes that
plaintiff has failed to make a prima facie showing sufficient
to pierce the jurisdictional veil and have SR2020's Texas
contacts imputed to IOGT.

*10  Even if the court did find a basis on which to pierce the
jurisdictional veil and have SR2020's Texas contacts imputed
to IOGT, the court would still find no basis on which to
assert general jurisdiction over IOGT because plaintiff has
failed either to allege or to argue that SR2020 is subject to
general jurisdiction in Texas. Plaintiff alleges that SR2020 is
a Delaware corporation with a principal place of business in

California. 27  Plaintiff cites excerpts from IOGT's 2012 and
2013 annual reports showing that SR2020 opened a Houston-
based operations and sales facility in 2012 and closed that
facility in 2013; that in 2014—after the Houston facility
was closed—SR2020 engaged PanAmerican—a Colorado
company—to perform services for it in Reeves County,
Texas; and that SR2020 has been sued in Texas for failure to
pay for those services acquired in Texas.

27 Complaint, Docket Entry No.1, p. 2 ¶ 5.

These allegations are not sufficient to make a prima facie
showing that SR2020 had a general business presence
in Texas or contacts with Texas that were substantial,
continuous, and systematic enough to support this court's
exercise of general jurisdiction over SR2020. Plaintiff
neither alleges nor presents any facts showing the extent,
duration, or frequency of SR2020's business operations in
Texas. “[V]ague and overgeneralized assertions that give no
indication as to the extent, duration, or frequency of contacts
are insufficient to support general jurisdiction.” Johnston,
523 F.3d at 610. See also id. at 613 (citing with approval
Ratliff v. Cooper Laboratories. Inc., 444 F.2d 745, 746–48
(4th Cir.1971) (“finding no general jurisdiction despite the
fact that the defendant had five employees located in the
forum state”).

(b) Specific Jurisdiction
Specific jurisdiction exists when the defendant lacks
substantial, continuous, and systematic contacts but has
instead some minimum contacts that establish (1) the
defendant has “purposefully directed his activities at residents
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of the forum,” and (2) the plaintiff's alleged injury “arise
[s] out of or relate[s]” to those activities.” Clemens v.
McNamee, 615 F.3d 374, 378 (5th Cir.2010) (quoting Burger
King, 105 S.Ct. at 2182). Specific jurisdiction exists where
a “defendant purposefully avails itself of the privilege of
conducting activities within the forum State, thus invoking
the benefits and protections of its laws.” Burger King, 105
S.Ct. at 2183 (quoting Hanson v. Denckla, 357 U.S. 235,
78 S.Ct. 1228, 1239–40, 2 L.Ed.2d 1283 (1958). See also
Michiana Easy Livin' Country, Inc. v. Holten, 168 S.W.3d
777, 784 (Tex.2005) (recognizing “purposeful availment” as
the “touchstone of jurisdictional due process”); Rushmore
Investment Advisors, Inc. v. Frey, 231 S.W.3d 524, 527 (5th
Cir.2007) (“To establish minimum contacts, the defendant
must have purposefully availed itself of the privilege of
conducting activities inside Texas and enjoyed the benefits
and protections of Texas laws.”). The specific jurisdiction
analysis “ ‘focuses on the relationship among the defendant,
the forum, and the litigation.’ “ Waldern v. Fiore, –––U.S.
––––, ––––, 134 S.Ct. 1115, 1124, 188 L.Ed.2d 12 (2014)
(quoting Keeton v. Hustler Magazine. Inc., 465 U.S. 770, 104
S.Ct. 1473, 79 L.Ed.2d 790 (1984)). The Fifth Circuit has
stated that

*11  [f]or specific jurisdiction to
be proper, Due Process requires (1)
minimum contacts by the defendant
purposefully directed at the forum
state, (2) a nexus between the
defendant's contacts and the plaintiff's
claims, and (3) that the exercise of
jurisdiction over the defendant be fair
and reasonable.

In re Chinese–Manufactured Drywall Products Liability
Litigation, 753 F.3d 521, 540 (5th Cir.2014) (citing ITL
International. Inc. v. Constenla, S.A., 669 F.3d 493, 498 (5th
Cir.2012)). “In sum, to satisfy Due Process, the defendant's
connection with the forum state must be such that it
‘should reasonably anticipate being haled into court’ in the
forum state.” Id. (quoting World–Wide Volkswagen Corp. v.
Woodson, 444 U.S. 286, 100 S.Ct. 559, 567, 62 L.Ed.2d 490
(1980)). Plaintiff bears the burden of making out a prima
facie case with respect to the first two prongs of the specific
jurisdiction analysis. Monkton Insurance Services, Ltd. v.
Ritter, 768 F.3d 429, 433 (5th Cir.2014) (quoting Seiferth v.
Helicopteros Atuneros. Inc., 472 F.3d 266, 271 (5th Cir.2006).

IOGT argues that its

activities in Texas do not come
close to the level of contacts of
other defendants in cases where
courts have found no specific
jurisdiction. IOGT's only involvement
was the release of certain of IOGT's
Liens so that OptaSense could
acquire SR2020's property, for which
OptaSense provided the Earnout Note
to IOGT. Hill Declaration, Ex. 3 at
¶ 7. IOGT's limited involvement was
conducted by IOGT outside of the
United States. See Hill Declaration,
Ex. 3 at ¶ 5–6. Plaintiff does not
even allege that IOGT took any actions
or performed any tasks in the United

States. 28

28 IOGT's Motion to Dismiss, Docket Entry No. 29,
pp. 12–13 ¶ 21.

IOGT also argues that it “engaged in all activity giving rise to
the alleged causes of action outside the United States, never
traveled to Texas, and never appeared in a case in Texas, and

did not direct its activities at Texas residents.” 29

29 Id. at 13 ¶ 22.

Plaintiff argues in response that “[e]ven if the Defendant's
continuous and systematic activity were somehow
insufficient for general personal jurisdiction, the Defendant
would still be subject to specific personal jurisdiction arising

from its April 2014 sale of SR2020 services in Texas.” 30

Plaintiff argues that

30 Plaintiff's Response, Docket Entry No. 31, p. 4.

[a]s a result of its “wind-down” strategy (which auditors
stated was largely “dependent on the receipt of capital
from exits”—i.e., liquidations) [IOGT] closed its SR2020
facility in Houston and relied upon heavy equipment
from third-party vendors such as the Plaintiff and
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PanAmerican Seismic, Inc. (whose half-million-dollar
receivable underlies this action). [IOGT], in the midst
of winding down its global enterprise, had its SR2020
business: (1) liquidate Houston operations; (2) obtain trade
credit so that it could still secure revenue from a Texas
oilfield project; (3) not pay those trade creditors; (4) divert
revenue from the Texas oilfield project; and (5) engage in
a textbook fraudulent transfer upon the sale of its SR2020

assets to OptaSense, Inc. in Houston. 31

31 Id. at 4–5 (citing IOGT's Annual Report and
Accounts for the year ended 31 December 2013,
Exhibit 6, p. 3).

*12  Plaintiff argues that IOGT's “conduct was specifically
directed at this forum, the Plaintiff and PanAmerican suffered
injury from that conduct, and exercising personal jurisdiction
would not offend traditional notions of fair play and

substantial justice.” 32

32 Id. at 7.

There are three problems with plaintiff's argument. First,
plaintiff argues that IOGT's conduct was specifically directed
at this forum, but has not alleged or argued that IOGT—as
opposed to SR2020—has had even minimum contacts with
this forum. Second, for the reasons explained in § II.A.3(a),
above, the court has already concluded that plaintiff has
failed to show the existence of facts sufficient to pierce the
jurisdictional veil and impute SR2020's contacts with Texas
to IOGT. Missing from Plaintiff's Complaint and Response in
opposition to IOGT's motion to dismiss are any facts capable
of showing that IOGT and not SR2020 negotiated or executed
either the sale of SR2020's services on the Cimarex Cleveland
pad in Reeves County, Texas, in April, May, or June of 2014,
or the sale of SR2020's assets to Houston company OptaSense
in November of 2014. Finally, to the extent that plaintiff
is attempting to invoke the “effects” test for establishing
minimum contacts necessary for the exercise of specific
personal jurisdiction recognized by the Supreme Court in
Calder v. Jones, 465 U.S. 783, 104 S.Ct. 1482, 79 L.Ed.2d
804 (1984), that argument fails because plaintiff has neither
cited Calder, nor alleged that IOGT's conduct amounts to an
intentional tort intended or highly likely to harm plaintiff's
predecessor in interest, PanAmerican, in Texas. See Mullins
v. TestAmerica, Inc., 564 F.3d 386, 398–402 (5th Cir.2009)
(citing Calder, 104 S.Ct. at 1482).

In Mullins, 564 F.3d at 386, a Texas creditor sued a debtor
and related parties who subsequently received funds alleged

to have been transferred fraudulently in violation of TUFTA.
The Fifth Circuit upheld the district court's exercise of
personal jurisdiction over defendants who had no contacts
with the forum state of Texas other than their alleged
involvement in a fraudulent transfer scheme upon concluding
that defendants had “purposefully aimed their conduct at ...
Texas ... with the knowledge that their conduct would ...
impair the rights of a single, major creditor and Texas resident
under agreements that center around Texas.” Id. at 398.

The Fifth Circuit reached this holding by interpreting the
Calder “effects” test to allow “an act done outside the
state that has consequences or effects within the state [to]
suffice as a basis for jurisdiction in a suit arising from those
consequences if the effects are seriously harmful and were
intended or highly likely to follow from the nonresident
defendant's conduct.” Id. at 400 (citations omitted). Because
the plaintiff was a Texas resident, because the defendant was
“acutely aware” that its conduct would thwart the plaintiff's
claim to a portion of the proceeds involved, and because
the contracts governing the parties' business relationship
were governed by Texas law, the Fifth Circuit held that
the defendants “should reasonably have anticipated being
haled into a Texas court for precipitating and directing an
alleged[ly] fraudulent transfer at the expense of a known,
major creditor in Texas whose right to payment arises out of
contracts that share a strong connection with Texas.” Id. at
402. The Fifth Circuit expressed skepticism at notions that the
Calder effects test establishes personal jurisdiction whenever
the recipient of a fraudulent transfer injures a creditor, or that
“personal jurisdiction exists over the recipient of a fraudulent
transfer anywhere a complaining creditor files suit simply
by virtue of the creditor's residence in that forum.” Id. at
401. But in Mullins the Fifth Circuit was able to overcome
its skepticism based on evidence that the plaintiff/creditor
had been targeted and singled out by the defendants and that
the defendants intended to block any sale that included a
distribution of assets to that specific creditor. Id. at 402.

*13  As in Mullins, plaintiff's claims against IOGT in this
action are for TUFTA violations arising from IOGT's alleged
participation in a fraudulent scheme to transfer a related-
party's assets to prevent satisfaction of debts owed by that
related-party. However, unlike Mullins, where the defendants
targeted and singled out a specific creditor for non-payment,
there are no allegations here that IOGT targeted and singled
out the plaintiff or the plaintiff's predecessor in interest,
PanAmerican. Instead, plaintiff alleges that IOGT “caused
SR2020 to transfer intellectual property which the buyer/
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transferee valued at $2.7 million, but a million dollars of that
purchase price was to be paid directly to [IOGT] instead of
the transferor, hindering, delaying, and defrauding creditors

of the transferor.” 33  Fairly construed, plaintiff's allegations
are that IOGT's actions negatively impacted all of SR2020's
creditors, not just one specific creditor in one specific forum.
This construction is corroborated by plaintiff's allegations

that PanAmerican is a Colorado corporation, 34  that plaintiff
purchased PanAmerican's SR2020 account receivable on

February 10, 2015, i.e., 35  approximately three months after
the allegedly fraudulent transaction occurred on November

20, 2014, 36  and that on October 31, 2014, SR2020 was
sued in Harris County Civil Court at Law No. 3 (Case
No. 1054789) for an account receivable not the subject

of this action. 37  These allegations do not support the
court's exercise of specific personal jurisdiction in this case
because they show that any scheme IOGT may have had
to defraud SR2020's creditors was not purposefully aimed
at any particular creditor in any particular forum but was,
instead, aimed at all of SR2020's creditors wherever they were
located. Thus, the actions underlying this case differ from the
purposeful, targeted actions directed at Texas on which the
Fifth Circuit upheld the exercise of personal jurisdiction over
the foreign defendants in Mullins.

33 Complaint, Docket Entry No. 1, p. 7 ¶ 19 (Count I,
claim for intentional fraudulent transfer (emphasis
added)). See also id. at 8 ¶ 22 (Count II, claim
for constructive fraudulent transfer in violation of
§ 24.006, “At the time of the ... transfer, SR2020
was insolvent. This is evidenced by SR2020 CFO
Deanna Monzon's statement to that effect on
October 30, 2014 as well as by SR2020's failure
to pay its vendors such as PanAmerican.”); id. at
10 ¶ 22 (“At the time of the transfer, SR2020 was
engaged in a business with multiple transactions
for which the remaining assets of SR2020 were
unreasonably small in relation to the business
and transactions, which is evidenced by SR2020's
failure to pay its vendors such as PanAmerican.”).

34 Id. at 2 ¶ 5.

35 Id. at 4 ¶ 12.

36 Id. at 5 ¶ 16.

37 Id. at 4 ¶ 14.

Plaintiff has neither alleged nor shown that IOGT
purposefully or expressly aimed its allegedly tortious conduct
at Texas or at a single known creditor in Texas, that IOGT
knew or intended that the effects of its allegedly tortious
conduct would be felt in Texas, that either the Earnout Note
or the contract governing PanAmerican's work for SR2020 in

Texas is governed by Texas law, 38  or that IOGT engaged in
any activity through which it can reasonably be said to have
“purposefully avail[ed] itself of the privilege of conducting
activities within the forum State, thus invoking the benefits
and protections of its laws.” Burger King, 105 S.Ct. at 2183.
Accordingly, the court concludes that plaintiff has failed to
make a prima facie showing that IOGT's minimum contacts
with the forum state of Texas are sufficient for this court to
exercise specific personal jurisdiction over IOGT.

38 IOGT's declarant, Christopher Hill, states that
the Earnout Note is governed by Delaware law,
and plaintiff has not submitted any conflicting
evidence. See Hill Declaration, Exhibit 3 to IOGT's
Motion to Dismiss, Docket Entry No. 29–2, pp. 3
¶ 7. See also IOGT's Motion to Dismiss, Docket
Entry No. 29, p. 10 ¶ 14.

B. Plaintiff Has Not Established In Rem Jurisdiction
*14  Plaintiff argues that

[e]ven if personal jurisdiction did not exist (and it does),
this Court could still exercise in rem jurisdiction over the
fraudulently transferred asset proceeds located in Houston.
A right to payment (the “Earnout Note”) was transferred
to the Defendant. That this right is unliquidated does not
mean it doesn't exist. If the Defendant were to settle, it
could assign the Earnout Note just like any other right. The
Defendant's bewildering argument here is akin to saying,
“The Court cannot rule upon title to an unscratched lottery
ticket.” The Court certainly can. The Defendant's subject
matter arguments on ripeness and fitness for decision are
spurious. Its arguments about Delaware are even more so

(explained next). 39

39 Plaintiff's Response, Docket Entry No. 31, pp. 7–8.

Plaintiff's argument that the requirement of subject matter
jurisdiction is satisfied by in rem jurisdiction has no merit.

“An in rem action is brought against ‘property alone, treated
as responsible for the claims asserted by ... the plaintiff[ ]. The
property itself is ... the defendant ... and its forfeiture or sale is

Case 2:19-ap-01383-SK    Doc 239-3    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Appendix     Page 28 of 431



Borehole Seismic, LLC v. International Oil and Gas..., Not Reported in...
2015 WL 4979638

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 12

sought for the wrong.’ “ Phillips v. Charles Schreiner Bank,
894 F.2d 127, 132 (5th Cir.1990) (citing Freeman v. Alderson,
119 U.S. 185, 7 S.Ct. 165, 166, 30 L.Ed. 372 (1886)). “An
In personam action, by contrast, determines a defendant's
personal rights and liabilities.” Id. Plaintiff's Complaint seeks
monetary damages for wrongs allegedly committed by IOGT.
This lawsuit is thus an ordinary in personam action. Id.
(citing Universal Business Computing Co. v. Compre hensive
Accounting Corp. ., 539 F.Supp. 1142, (N.D.Ill.1982) (lawsuit
not an in rem proceeding merely because both parties claim a
proprietary interest in a computer software design).

III. Conclusions and Order

For the reasons stated in § II.A, above, the court concludes
that plaintiff has failed to make a prima facie showing

of minimum contacts necessary to support the exercise of
general or specific personal jurisdiction over the defendant,
and for the reasons stated in § II.B, above, the court concludes
that the plaintiff has failed to establish in rem jurisdiction
over the property at issue, i.e ., the Earnout Note. The court
concludes, therefore, that this action should be dismissed
without prejudice for lack of jurisdiction and that defendant's
remaining grounds for dismissal are moot. Accordingly,
International Oil and Gas Technology Limited's Motion to
Dismiss (Docket Entry No. 29) is GRANTED in PART and
MOOT in PART.

All Citations

Not Reported in F.Supp.3d, 2015 WL 4979638

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.

Case 2:19-ap-01383-SK    Doc 239-3    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Appendix     Page 29 of 431



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit D 

Case 2:19-ap-01383-SK    Doc 239-3    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Appendix     Page 30 of 431



Cardica, Inc. v. Integrated Vascular Interventional..., Not Reported in...
2008 WL 753893, 87 U.S.P.Q.2d 1619

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 1

2008 WL 753893
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United States District Court,
N.D. California.

CARDICA, INC., a Delaware corporation, Plaintiff,
v.

INTEGRATED VASCULAR INTERVENTIONAL
TECHNOLOGIES, L.C., a Utah

limited liability company, Defendant.

No. C 07-2687 SBA.
|

Docket No. 14.
|

March 19, 2008.

Attorneys and Law Firms

Jeffrey Martin Olson, Paul Howard Meier, Samuel N. Tiu,
Sidley Austin LLP, Los Angeles, CA, for Plaintiff.

Brent P. Lorimer, Thomas R. Vuksinick, Workman Nydegger,
Salt Lake City, UT, Robert H. Sloss, Farella Braun + Martel
LLP, San Francisco, CA, for Defendant.

ORDER

SAUNDRA BROWN ARMSTRONG, District Judge.

*1  Currently before the Court is defendant Integrated
Vascular Technologies' motion to dismiss plaintiff's
complaint for lack of personal jurisdiction [Docket No. 14].
Having read and considered the arguments presented by the
parties in the papers submitted to the Court, the Court finds
this matter appropriate for resolution without a hearing. For
the reasons articulated below, the Court hereby DENIES the
motions to dismiss.

BACKGROUND

Plaintiff Cardica, Inc. (“Cardica”), alleges claims against

defendant Integrated Vascular Technologies (“IVIT”) 1  for
patent interference under 35 U.S.C. § 291 and for patent
invalidity under 35 U.S.C. §§ 112 and 135(b), asserting that
the U.S. Patent and Trademark Office (“PTO”) improperly
issued U.S. Patent No. 7,220,268 (“the ′268 patent”). As is

relevant to jurisdiction, Cardica's complaint alleges that IVIT
or one or more of its predecessors in interests, including
Dr. Duane Blatter, conducts business in California, including
Blatter's having traveled to San Francisco, California to
attend a scientific meeting in San Francisco, California where
Blatter purportedly invented the subject matter that is at
issue in this interference action. The complaint alleges that
in March of 1998, Blatter attended a scientific conference
in San Francisco for purposes of satisfying requirements
for professional continuing education in connection with his
licensure as a physician. See Compl. ¶ 18. While in San
Francisco, he allegedly conceived of the idea for the ′268
patent. Id. At the time Dr. Blatter conceived of the idea
for the ′268 patent, neither IVIT, LC nor IVIT, Inc. existed.
Blatter founded IVIT, LC a few months after conceiving
of the subject matter of the ′268 patent in order to exploit
the technology underlying the patent. See Tiu Decl. Ex. C.
(Blatter Dep.) at 50:8-24.

1 The complaint names Integrated Vascular
Technologies, LC (“IVIT, LC”), a limited liability
company, as the assignee of the ′268 patent and
sole defendant. As a result of a merger, IVIT, Inc.,
a corporation, is in fact the owner of the ′268
patent, and the proper defendant in this action.
For convenience, and unless indicated otherwise,
references to “IVIT” include both IVIT, LC and
IVIT, Inc.

IVIT initiated interference proceedings 2  before the PTO in
2005, arguing that Cardica's Patent No. 6,391,038 interfered
with Blatter's application for what eventually issued as the
′268 patent. See Tiu Decl., Ex. Q at 6. IVIT argued that
Blatter constructively reduced to practice, the subject matter
of the ′268 patent prior to the issuance of Cardica's′038 patent.
However, the PTO rejected IVIT's claim of priority and
awarded priority of the subject matter to Cardica. Compl. ¶
19. IVIT obtained the allowance of a continuance application,
and in response Cardica filed the instant lawsuit seeking
declaratory relief. Cardica “seeks a ruling pursuant to 35
U.S.C. § 291 that the claims within the′268 patent that
interfere with claims in the ′038 patent and/or′712 patent are
invalid.” Compl. ¶ 33.

2 The purpose of an interference proceeding is to
“resolve the question of priority of invention
when more than one applicant seeks a patent
on substantially the same invention.” Donald S.
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Chisum, Chisum on Patents § 10.09[1][a] (2006);
35 U.S.C. § 135.

IVIT filed the instant motion to dismiss on October 1, 2007,
arguing that Cardica's lawsuit should be dismissed for lack of
personal jurisdiction. See Docket No 14. Specifically, IVIT
argues that California does not have personal jurisdiction
over IVIT because: 1) Blatter's contacts with California
are insufficient to confer jurisdiction over IVIT because
his conception of the subject matter of the ′268 patent
in the state was fortuitous rather than purposeful; and 2)
IVIT's connections with California are not continuous and
systematic.

LEGAL STANDARDS

*2  In patent cases, where the personal jurisdictional inquiry
is “intimately involved with the substance of the patent
laws,” the district court must apply Federal Circuit law.
Elecs. for Imaging, Inc. v. Coyle, 340 F.3d 1344, 1348
(Fed.Cir.2003); Akro Corp. v. Luker, 45 F.3d 1541, 1543
(Fed.Cir.1995). Where the district court's disposition as to
the personal jurisdictional question is based on affidavits
and other written materials in the absence of an evidentiary
hearing, a plaintiff need only make a prima facie showing that
defendants are subject to personal jurisdiction. See Elecs. for
Imaging, Inc. v. Coyle, 340 at 1348 (citing Deprenyl Animal
Health, Inc. v. Univ. of Toronto Innovations Found., 297 F.3d
1343, 1347 (Fed.Cir.2002)). The district court must accept
the uncontroverted allegations in the plaintiff's complaint as
true and resolve any factual conflicts in the affidavits in the
plaintiff's favor. Deprenyl, 297 F.3d at 1347.

Determining whether personal jurisdiction exists over an
out-of-state defendant involves two inquiries: whether a
forum state's long-arm statute permits service of process, and
whether the assertion of personal jurisdiction would violate
due process. Genetic Implant Sys., Inc. v. Core-Vent Corp.,
123 F.3d 1455, 1458 (Fed.Cir.1997) (citing Burger King
Corp. v. Rudzewicz, 471 U.S. 462, 471-76, 105 S.Ct. 2174, 85
L.Ed.2d 528 (1985)). However, because California's long-arm
statute is coextensive with the limits of due process, the two
inquiries collapse into a single inquiry: whether jurisdiction
comports with due process. Inamed Corp. v. Kuzmak, 249
F.3d 1356, 1359-1360 (Fed.Cir.2001)

The exercise of jurisdiction over nonresident defendants of
a forum state is not inconsistent with due process where
the nonresident defendants have certain “minimum contacts”

with the forum “such that the maintenance of the suit does
not offend ‘traditional notions of fair play and substantial
justice.’ ” Electronics For Imaging, 340 F.3d at1350 (quoting
International Shoe v. Washington, 326 U.S. 310, 316, 66 S.Ct.
154, 90 L.Ed. 95 (1945)). The Federal Circuit has set forth
a three-factor test to determine whether asserting jurisdiction
over an out-of-state defendant comports with due process.
The three factors are: (1) whether the defendant “purposefully
directed” its activities at residents of the forum; (2) whether
the claim “arises out of or relates to” the defendant's activities
with the forum; and (3) whether assertion of personal
jurisdiction is “reasonable and fair.” Akro, 45 F.3d at 1545.

ANALYSIS

A. Conception of the Subject Matter of the ′268 Patent in
California
One basis upon which Cardica relies for the assertion of

specific personal jurisdiction 3  is Blatter's alleged conception
of the subject matter of the ′268 patent while attending
a scientific conference in San Francisco, California. The
question of whether the location of conception is relevant
to a court's jurisdictional inquiry appears to be one of
first impression. However, it is well established that the
“purposeful availment” requirement ensures that a defendant
will not be haled into a jurisdiction solely as a result of
“random,” “fortuitous,” or “attenuated” contacts. Burger
King., 471 U.S. at 475. In this case, there is nothing to
suggest that Blatter's conception of the device in California,
as opposed to Utah, is anything other than “random [or]
fortuitous.” Elecs. For Imaging, 340 F.3d at 1351.

3 Cardica does not argue that IVIT is subject to
general personal jurisdiction.

*3  The first prong of the specific personal jurisdiction
analysis requires that the non-resident defendant have
“purposefully directed,” its activities at California or that
it has “purposefully availed” itself of the privilege of
conducting activities within California, thereby invoking
the benefits of its laws. Akro, 45 F.3d at 1545. There is
no evidence to suggest that Blatter “purposefully directed”
his conceptual activity toward California, or that he
“purposefully avail” himself of the privilege of conducting
business activities in California, or the benefits of its laws,
by merely mentally conceiving the subject matter of the ′268

patent while in California. 4
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4 While Cardica pays lip service to the claim that Dr.
Blatter commenced his exercise of “diligence” to
reduce the invention to practice in California, as
IVIT correctly points out, there is no evidence that
this is actually the case. See Reply at 10.

That Blatter was in San Francisco when the idea of the
subject matter of the ′ 268 patent occurred to him appears
to be strictly a matter of happenstance. Such a fortuitous,
random or attenuated contact with California is not sufficient
to support specific or general personal jurisdiction. See Elecs.
For Imaging, 340 F.3d at 1351. Indeed, Cardica offers neither
authority nor logical argument for the novel claim that the
locality of the conception of an invention is sufficient to
confer personal jurisdiction justifying Blatter or IVIT to have
“reasonably anticipate[d] being haled into court there” on that
basis. See Burger King, 471 U.S. at 475. Accordingly, the
Court holds that mere conception of the subject matter of
the patent in California, without more, is insufficient for this

Court to exercise personal jurisdiction over IVIT. 5

5 In light of the Court's holding that Blatter's
fortuitous conception of the invention in California
is insufficient to confer personal jurisdiction, the
Court does not reach IVIT's argument that Blatter's
contact with California cannot be imputed to
IVIT because Blatter was attending the scientific
conference in his personal capacity, and neither
IVIT, LC or IVIT, Inc. existed at the time of the
conference.

B. IVIT's Other Contacts With California
While the mere fortuitous conception of the invention in
California is insufficient to confer personal jurisdiction,
Cardica also argues that IVIT's actions in sending two
representatives to California to demonstrate the technology
underyling the ′268 patent, in combination with the
solicitation of investment in the related technology in
California, as well as IVIT's entering into contracts with
various consultants in California, are sufficient to confer
personal jurisdiction under the Federal Circuit's “minimum
contacts” jurisprudence. See Opp'n at 5-6. Indeed, the Federal
Circuit relied on precisely such activity in the context of
a patent invalidity claim to find that the defendants had
purposefully directed their activities to California and were
subject to personal jurisdiction there. In Elecs. For Imaging,
two representatives of defendants visited the plaintiff's
facility in California for the purpose of demonstrating the
technology underlying what later issued as the patent-in-

suit. The Court, taking this demonstration of technology
into account in addition to other patent-related activities
in California by the defendants, held that “[f]ar from
being random, fortuitous, or attenuated, the totality of
these contacts sufficiently make out [the plaintiff's] prima
facie case that defendants, by ‘engag[ing] in significant
activities' in California, purposefully directed their activities
to California.” Elecs. For Imaging, 340 F.3d at 1351.

*4  IVIT responds by focusing on the fact that the gravamen
of Cardica's action is for interference pursuant to 35 U.S.C.
§ 291, and that the focus of such a claim is the priority
of invention. Therefore, IVIT argues, marketing activities
in California after the alleged date of reduction to practice
have no relevance to Cardica's specific interference claims.
However, the Federal Circuit's holding in Elecs. For Imaging
is to the contrary and on point. An interference action is a

species of invalidity action, 6  and IVIT's reasoning directly
conflicts with the Federal Circuit's reliance in Elecs. For
Imaging on the demonstration of the patented technology
within the forum state in the context of an invalidity action.
Elecs. For Imaging, 340 F.3d at 1350 (“the visit of defendants'
representatives to demonstrate the technology that formed the
subject matter of the [patent-in-suit] ... clearly arise out of or
are related to [the plaintiff's] claim that the [patent-in-suit] is
invalid”). Furthermore, while IVIT argues that only forum-
related activity directly related to the question of priority
can be considered by the Court in determining the proper
jurisdiction for Cardica's interference claim, IVIT offers no
legal authority to support the proposition that the “arise out
of” or “relate to” tests as articulated by the Federal Circuit
require such a fine-grained isomorphism between the legal
grounds for the patent lawsuit and the patent-related activity
in the context of an invalidity claim.

6 35 U.S.C. § 291 provides in part: “The owner of
an interfering patent may have relief against the
owner of another by civil action, and the court may
adjudge the question of the validity of any of the
interfering patents.”

Accordingly, in light of the Federal Circuit's guidance in
Elecs. For Imaging, the Court finds that there is a sufficient
nexus between IVIT's forum-directed activities and Cardica's
claims to confer personal jurisdiction over IVIT.

C. Whether the Assertion of Personal Jurisdiction is
Reasonable and Fair
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IVIT has not offered any argument, much less a “compelling
case,” that litigating this case in California would not be
“reasonable and fair.” See Akro, 45 F.3d at 1545; Elecs. For
Imaging, 340 F.3d at 1354. Plaintiff Cardica maintains its
principle place of business in California, and it is undisputed
that California “has a ‘manifest interest’ in providing its
residents with a convenient forum for redressing injuries
inflicted by out-of-state actors.” Akro, 45 F.3d at 1549
(citations omitted).

CONCLUSION

Cardica has met its burden of making a prima facie showing
that IVIT is subject to personal jurisdiction in Califonia.
Accordingly, IT IS HEREBY ORDERED that the motion to
dismiss [Docket No. 14] is DENIED.

IT IS FURTHER ORDERED THAT a case management
conference is scheduled for April 23, 2008 at 3:45 p.m. The
parties shall meet and confer prior to the conference and
shall prepare a joint Case Management Conference Statement
which shall be filed no later than 10 days prior to the Case
Management Conference that complies with the Standing
Order For All Judges Of The Northern District Of California
and the Standing Order of this Court. Plaintiffs shall be
responsible for filing the statement as well as for arranging
the conference call. All parties shall be on the line and shall
call (510) 637-3559 at the above indicated date and time.

*5  IT IS SO ORDERED.

All Citations

Not Reported in F.Supp.2d, 2008 WL 753893, 87 U.S.P.Q.2d
1619

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court,
N.D. Texas,

Dallas Division.

DAVACO, INC., Plaintiff,
v.

AZ3, INC., et al., Defendants.

Civil Action No. 3:07-cv-803.
|

May 30, 2008.

Attorneys and Law Firms

Geoffrey S. Harper, Michael T. Hilgers, Fish & Richardson,
Dallas, TX, for Plaintiff.

Jon G. Shepherd, Alston & Bird LLP, Sarah R. Vollbrecht,
Crews Shepherd & McCarty LLP, Misty B. Cole, Todd D.
Ogden, Forman Perry Watkins Krutz & Tardy, Sim David
Israeloff, Cowles & Thompson, Dallas, TX, for Defendants.

MEMORANDUM ORDER

JANE J. BOYLE, District Judge.

*1  Having considered the parties' supplemental briefing on
the issue of personal jurisdiction, the Court DISMISSES
Defendant Couvrette Construction (2005) Inc. (“Couvrette
(2005)”) WITHOUT PREJUDICE for lack of personal
jurisdiction. The Court sets a hearing to consider (1)
Couvrette Construction Inc. (“Couvrette”), Marc Kakon
(“Kakon”), and 143956 Canada, Inc. d/b/a Groupe MK's
(“Groupe MK”) Motions to Dismiss for Lack of Personal
Jurisdiction and (2) Defendants Marc Kakon and Groupe
MK's Objections to Evidence Filed With Plaintiff's
Supplemental Brief Regarding Personal Jurisdiction as to
Kakon and Groupe MK (doc. 63).

I. Background

On November 9, 2007, the Court filed an Order
denying without prejudice Defendants Couvrette and
Couvrette (2005)'s (collectively the “Couvrette Defendants”)
Motions Re-Urging their Special Appearances Objecting to
Jurisdiction (doc. 42). The Order also permitted Plaintiff
Davaco, Inc. (“Davaco”) and the Couvrette Defendants to
engage in jurisdictional discovery for 45 days and directed
them to file supplemental briefing on the issue by January 4,
2008. On November 9, 2007, the Court also filed a similar
Order with regard to Defendants Kakon and Groupe MK's
(collectively the “Kakon Defendants”) Motion to Dismiss
(doc. 43). This Order denied without prejudice the Kakon
Defendants' motion to dismiss; permitted Davaco and the
Kakon Defendants to engage in jurisdictional discovery for 45
days; and directed the parties to file supplemental briefing on
personal jurisdiction by January 4, 2008. After many delays
and extensions (detailed in doc. 57), all parties have now filed
supplemental briefing on the issue of personal jurisdiction.
Based on this briefing, the Court finds that Couvrette (2005)
should be dismissed for lack of personal jurisdiction. The
Court will consider Couvrette, Kakon, and Groupe MK's
Motions to Dismiss at an evidentiary hearing.

II. Personal Jurisdiction Over Couvrette (2005)

Davaco's only argument that this Court should exercise
personal jurisdiction over Couvrette (2005) is based on its
contention that Couvrette (2005) is the alter ego of Couvrette
or that the corporations operated as a single business
enterprise. (Davaco's Response 8-10; Davaco's Supp. Br.
17-23). In its September 7, 2007 Reply, Couvrette contended
that these veil-piercing arguments fail because the law of
the defendant's formation or incorporation state applies to
the question of piercing the corporate veil. (Couvrette Defs.'
Reply 7). Couvrette and Couvrette (2005) were incorporated
in the Province of Quebec, Canada. (Id.). Davaco did not
provide any argument with respect to the law of Quebec. (Id.).
The Couvrette Defendants reiterated this argument in their
April 11, 2008 supplemental brief. (Couvrette's Supp. Br. 4).
Davaco filed its supplemental brief on May 7, 2008; however,
it failed to address this argument.

The Court agrees with Couvrette that the law of Quebec,
Couvrette's state of incorporation, provides the relevant law
for the veil-piercing analysis. Ingenius Invs., Inc. v. Bombart,
2006 WL 1582080, at *3 (N.D.Tex.2006) ( “Whether the
corporate entity can be disregarded is determined by the
law of the state of incorporation for each defendant ...”);
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Amoco Chem. Co. v. Tex Tin Corp., 925 F.Supp. 1192,
1201(S.D.Tex.1996) (citation omitted) (“This Court looks
to the law of the State of incorporation for each corporate
Defendant to determine whether its corporate entity should
be disregarded.”). While Davaco has never addressed the
argument, the Court anticipates that Davaco might have
contended that Texas law should apply to the veil-piercing
analysis based on the contractual choice of law provision
stating that the agreement should be construed under the
substantive laws of the state of Texas. This argument fails
because a choice of law provision in a contract does not alter
the rule that the law of the state of incorporation governs
the alter ego analysis. Schlumberger Logelco Inc. v. Morgan
Equip. Co., 1996 WL 251951, at *3 (N.D.Cal.1996) (“[T]he
court finds that the contractual choice of law provision
providing for the application of English law does not govern
plaintiffs' alter ego claim”); Dassault Falcon Jet Corp. v.
Oberflex, Inc., 909 F.Supp. 345, 348 (M.D.N.C.1995) (“[A]
choice of law provision in a contract is not binding on what
law to apply for piercing the corporate veil. The reason for
this is that the issue of piercing the corporate veil is collateral
to and not part of the parties' negotiations or expectations
with respect to the contract. It involves imposing liability on
third-party shareholders as opposed to governing the parties
obligations under the contract.”) United Trade Assocs. Ltd.
v. Dickens & Matson (USA) Ltd., Inc., 848 F.Supp. 751, 760
(E.D.Mich.1994) ( “Although the choice of law clause directs
this Court to interpret the contractual dispute under English
law, the issue of piercing the corporate veil is collateral to the
contract, and thus this Court is not bound by the choice of law
provision.”)

*2  Davaco was aware of Couvrette's argument that the law
of Quebec should govern the alter ego analysis eight months
before it filed its supplemental briefing, yet it chose to ignore
this argument. Davaco, who has the burden of establishing
personal jurisdiction, has never argued veil piercing under
the law of Quebec. Accordingly, Davaco has not established
personal jurisdiction over Couvrette (2005), and Couvrette
(2005) is DISMISSED WITHOUT PREJUDICE from this
case.

Davaco has also argued that if the Court does not have
jurisdiction over Couvrette, it should still exercise jurisdiction
over Couvrette and Couvrette (2005) because they are the
alter egos of C & A and all three corporations form a
single business entity. (Davaco's Supp. Br. 17-23). Based on
the same reasoning discussed above, the Court rejects this
argument because Davaco has not provided any arguments

with respect to the law of Quebec. Therefore, the Court will
not consider the alter ego/single business entity argument
based on C & A's contacts at the hearing.

III. Hearing Set for July 1, 2008

An evidentiary hearing on Couvrette, Marc Kakon, and

Groupe MK's (“Groupe MK”) Motions to Dismiss 1  for Lack
of Personal Jurisdiction and Defendants Marc Kakon and
Groupe MK's Objections to Evidence Filed With Plaintiff's
Supplemental Brief Regarding Personal Jurisdiction as to

Kakon and Groupe MK (doc. 63) 2 .

1 The court will not consider Kakon and Groupe
MK's Motion to Dismiss for failure to state a claim
at this hearing.

2 Kakon and Groupe MK should be prepared to
address Davaco's evidence in the event that the
Court overrules their Objections to the Evidence
at the hearing. Kakon and Groupe MK may also
raise applicable arguments from their Objections to
Declaration of Lamar Roberts by Defendants Marc
Kakon and 143956 Canada, Inc. d/b/a Groupe MK
(doc. 36).

is set for:

Tuesday, July 1, 2008 at 2:00 p.m.

Before Judge Jane J. Boyle

Courtroom 1306, Thirteenth Floor

United States Courthouse

1100 Commerce Street

Dallas, Texas 75242

Lead counsel for the parties are required to attend the hearing.
At least two days prior to the hearing, Lead counsel are
directed to confirm with the Court that they will attend the
hearing. No later than three days before the hearing, counsel
for each party intending to offer exhibits shall exchange a
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complete set of marked exhibits (including demonstrative
exhibits) with opposing counsel and shall deliver a set of
marked exhibits to the Court's chambers (except for large
or voluminous items that cannot be easily reproduced). A list
of witnesses, if any, shall also be filed by each party at least
three days before the hearing, which should provide: (i)
the name and address of each witness; (ii) a brief narrative
summary of the testimony to be covered by each witness; (iii)

whether the witness has been deposed; and (iv) the expected
duration of direct or cross-examination of the witness.

SO ORDERED.

All Citations

Not Reported in F.Supp.2d, 2008 WL 2243382

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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480 F.Supp.3d 977
United States District Court, N.D. California.

FACEBOOK, INC., et al., Plaintiffs,
v.

9 XIU NETWORK (SHENZHEN)
TECHNOLOGY CO., LTD., et al., Defendants.

Case No. 19-cv-01167-JST
|

Signed 08/18/2020
|

Filed 08/19/2020

Synopsis
Background: Social media corporations brought action
against defendants located in China, which were four
companies and three former owners or managers of those
companies. After corporations failed to effect service on
one company and one individual defendant pursuant to
Hague Convention on the Service Abroad of Judicial and
Extrajudicial Documents in Civil or Commercial Matters,
corporations moved for leave to serve defendants by e-mail.

[Holding:] The District Court, Jon S. Tigar, J., adopted report
and recommendation of Alex G. Tse, United States Magistrate
Judge, which held that Hague Service Convention did not
permit service of China-based defendants by e-mail.

Motion denied.

Procedural Posture(s): Other.

West Headnotes (7)

[1] International Law Process or other notice;
service

Process Personal service out of jurisdiction

Compliance with the Hague Convention on the
Service Abroad of Judicial and Extrajudicial
Documents in Civil or Commercial Matters
is required in all cases to which it applies.
Hague Convention on the Service Abroad of
Judicial and Extrajudicial Documents in Civil or
Commercial Matters, 20 U.S.T. 361.

[2] International Law Process or other notice;
service

Process Personal service out of jurisdiction

The Hague Convention on the Service Abroad
of Judicial and Extrajudicial Documents in
Civil or Commercial Matters does not apply if
service can be completed without transmitting
documents abroad, for example, if substitute
service on a domestic agent of the defendant
is valid under local law and completed.
Hague Convention on the Service Abroad of
Judicial and Extrajudicial Documents in Civil or
Commercial Matters, 20 U.S.T. 361.

1 Cases that cite this headnote

[3] International Law Process or other notice;
service

Process Personal service out of jurisdiction

The Hague Convention on the Service Abroad
of Judicial and Extrajudicial Documents in Civil
or Commercial Matters, does not simply offer
options for service abroad; rather, unless an
exception applies, the Convention-delineated
methods of service, along with the methods that
countries unilaterally and bilaterally agree to,
are exclusive. Hague Convention on the Service
Abroad of Judicial and Extrajudicial Documents
in Civil or Commercial Matters, 20 U.S.T. 361.

[4] International Law Process or other notice;
service

Process Personal service out of jurisdiction

Using a method of service that is not enumerated
in the Hague Convention on the Service Abroad
of Judicial and Extrajudicial Documents in Civil
or Commercial Matters, where the Convention
applies, is tantamount to failing to apply
the Convention, which is expressly prohibited.
Hague Convention on the Service Abroad of
Judicial and Extrajudicial Documents in Civil or
Commercial Matters, 20 U.S.T. 361.

4 Cases that cite this headnote
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[5] International Law Process or other notice;
service

Process Mode and Sufficiency of Service

Process Personal service out of jurisdiction

Hague Convention on the Service Abroad of
Judicial and Extrajudicial Documents in Civil or
Commercial Matters did not permit social media
corporations to serve China-based defendants
by e-mail, in absence of an exception to
Convention's applicability; service by e-mail
was not among “approved methods of service”
specified in Convention, China's objection to
service “by postal channels” did not constitute
consent to service by e-mail given that postal
service, but not e-mail service, was method in
Convention that would be permissible unless
a country objected, and permitting service by
e-mail, as non-approved method of service
to which China had not agreed, would be
equivalent to failing to apply Convention, which
was expressly prohibited in Convention itself.
Hague Convention on the Service Abroad of
Judicial and Extrajudicial Documents in Civil or
Commercial Matters, 20 U.S.T. 361.

3 Cases that cite this headnote

[6] International Law Self-executing
agreements; implementing legislation

Process Personal service out of jurisdiction

The Hague Convention on the Service Abroad
of Judicial and Extrajudicial Documents in
Civil or Commercial Matters is a ratified, self-
executing treaty, and as such is the supreme
law of the land; where there is tension between
a federal statute or rule on the one hand and
a treaty like the Convention on the other, the
two are to be interpreted to avoid conflicts.
Hague Convention on the Service Abroad of
Judicial and Extrajudicial Documents in Civil or
Commercial Matters, 20 U.S.T. 361.

[7] International Law Process or other notice;
service

Process Mode and Sufficiency of Service

Process Personal service out of jurisdiction

The rule permitting alternative means of service
on individuals located in foreign countries may
only be invoked when an exception to the
Hague Convention on the Service Abroad of
Judicial and Extrajudicial Documents in Civil
or Commercial Matters applies or when the
Convention is not implicated, such as because
the defendant is based in a country that
is not a signatory to the Convention; while
alternate means of service may sometimes be
pursued under the rule governing service on
individuals located in foreign countries without
first attempting methods of service enumerated
in the rule, when the Convention applies and no
exception is applicable, use of the Convention
procedures for service is mandatory if documents
cannot be transmitted abroad to effect service.
Fed. R. Civ. P. 4(f); Hague Convention on the
Service Abroad of Judicial and Extrajudicial
Documents in Civil or Commercial Matters, 20
U.S.T. 361.

4 Cases that cite this headnote

Attorneys and Law Firms

*979  David Jefferson Steele, Howard Alan Kroll, Steven
Erick Lauridsen, Tucker Ellis LLP, Los Angeles, CA, for
Plaintiffs.

ORDER ADOPTING MAGISTRATE JUDGE'S
REPORT AND RECOMMENDATION

Re: ECF No. 41, 45

JON S. TIGAR, United States District Judge

**1  On June 10, 2020, Plaintiffs moved for leave to serve
Defendant 9 Xiu Network (Shenzhen) Technology Co., Ltd.
(“9 Xiu”) by email. ECF No. 36. On June 30, 2020, Plaintiffs
filed an amended version of the motion, seeking leave to serve
Defendant Zhaoping Liu by email as well. ECF No. 41. The
Court has reviewed Magistrate Judge Alex G. Tse's report
and recommendation to deny the motion. ECF No. 45. The
time to file objections has passed, and no objections have

Case 2:19-ap-01383-SK    Doc 239-3    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Appendix     Page 41 of 431



Facebook, Inc. v. 9 Xiu Network (Shenzhen) Technology..., 480 F.Supp.3d 977...
2020 WL 5036085

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 3

been received. The Court finds the report to be correct, well-
reasoned, and thorough, and adopts it in every respect.

Accordingly, Plaintiffs’ motion to serve Defendants 9 Xiu and
Zhaoping Liu by email is DENIED.

IT IS SO ORDERED.

REPORT AND RECOMMENDATION TO DENY
PLAINTIFFS’ MOTION TO AUTHORIZE SERVICE

ON CERTAIN DEFENDANTS BY E-MAIL

Re: Dkt. Nos. 36, 41

ALEX G. TSE, United States Magistrate Judge

Facebook and Instagram (referred to here collectively as
Facebook) have asked the Court for permission to serve
two China-based defendants by e-mail. Their request comes
after an unsuccessful attempt to serve these defendants
through the Hague Convention on the Service Abroad of
Judicial and Extrajudicial Documents in Civil or Commercial
Matters, *980  Nov. 15, 1965, 20 U.S.T. 361, 658 U.N.T.S.
163 [hereinafter the Hague Service Convention or the
Convention].

Judge Tigar, the district judge presiding over the case,
referred Facebook's motion to the undersigned for a report
and recommendation. That report follows, and with it the
recommendation that Judge Tigar deny the motion and not

permit service by e-mail at this time. 1

1 In a separate report, the undersigned will address
ECF No. 35, Facebook's motion for entry of default
against defendants Wei Gao and Zhaochun Liu.

I.

[1] The United States and China are both parties to the Hague
Service Convention, a multilateral treaty whose purpose is
“to simplify, standardize, and generally improve the process
of serving documents abroad.” Water Splash, Inc. v. Menon,
––– U.S. ––––, 137 S. Ct. 1504, 1507, 197 L.Ed.2d 826
(2017). The Convention states that it “shall apply in all
cases, in civil or commercial matters, where there is occasion
to transmit a judicial or extrajudicial document for service

abroad.” Art. 1. As the Supreme Court has noted, “[t]his
language is mandatory,” and compliance with the Convention
is required “in all cases to which it applies.” Volkswagenwerk
Aktiengesellschaft v. Schlunk, 486 U.S. 694, 699, 108 S.Ct.
2104, 100 L.Ed.2d 722 (1988).

Documents can be served under the Convention in several
ways. First, an applicant can send a request for service to
a receiving country's central authority, an entity that every
signatory to the Convention must establish. The central
authority must attempt to serve the defendant by a method
that is compatible with the receiving country's domestic
laws, and then provide the applicant with a certificate either
confirming that service was successful or listing the reasons
that prevented service. See Arts. 2–7.

Second, the Convention permits alternative methods of
service unless the receiving country objects. These methods
include service by diplomatic and consular agents, service
through consular channels, service on judicial officers in the
receiving country, and direct service “by postal channels.”
Arts. 8–10. China has objected to most of these alternative
methods of service, including service by postal channels. See
China – Central Authority & Practical Information, Hague
Conference on Private Int'l Law, https://www.hcch.net/en/
states/en/states/authorites/details3/?aid=243 (last visited July
28, 2020).

**2  Third, the Convention permits countries to designate
additional methods of service within their borders, either
unilaterally or through side agreements with each other. See
Arts. 11, 19.

Executed in the 1960s, the Convention doesn't reference
service by e-mail.

[2] Although compliance with the Convention is mandatory
in all cases to which it applies, there are several scenarios
in which its channels of service may be bypassed. First, by
its terms, the Convention doesn't apply “where the address
of the person to be served with the document is not known.”
Art. 1. Second, the Convention doesn't apply if service can
be completed without transmitting documents abroad (e.g., if
substitute service on a domestic agent of the defendant is valid
under local law and completed). See Schlunk, 486 U.S. at 700,
706–07, 108 S.Ct. 2104.

Third, in the “case of urgency,” the Convention permits courts
to enter “provisional or protective measures.” Art. 15. Such
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measures have been interpreted to include “special forms of
service.” Notes of Advisory Committee on 1993 Amendment
to Rule 4, subdivision (f)(3) [hereinafter Rule 4 *981  Notes].
Fourth, the Convention doesn't permit the receiving country
to refuse service “on the ground that, under its internal law,
it claims exclusive jurisdiction over the subject-matter of the
action or that its internal law would not permit the action
upon which the application is based.” Art. 13. If a receiving
country doesn't abide by this rule, “special forms of service”
may again be authorized. Rule 4 Notes, subdivision (f)(3).

Fifth, if the plaintiff attempts to serve the defendant through
a central authority and no certificate of any kind is received,
the plaintiff can move for default judgment six months after
initiating service. See Art. 15 ¶ 2. Alternatively in this
scenario, the presiding judge “may direct a special method of
service.” Rule 4 Notes, subdivision (f)(3).

Rule 4(f) gives effect to the Convention and its exceptions.
The rule has three subsections, which apply when an

individual (or a corporation) 2  needs to be served outside the
United States:

Unless federal law provides otherwise, an individual ...
may be served at a place not within any judicial district of
the United States:

(1) by any internationally agreed means of service that
is reasonably calculated to give notice, such as those
authorized by the Hague Convention on the Service Abroad
of Judicial and Extrajudicial Documents;

(2) if there is no internationally agreed means, or if an
international agreement allows but does not specify other
means, by a method that is reasonably calculated to give
notice [including by a method prescribed by the foreign
country's laws] ...; or

(3) by other means not prohibited by international
agreement, as the court orders.

Fed. R. Civ. P. 4(f).

2 See Fed. R. Civ. P. 4(h)(2) (permitting service on a
corporation outside the United States by any means
listed in Rule 4(f), except for personal delivery
under Rule 4(f)(2)(C)(i)).

Subsection (1) implements the Convention; subsection (2)
identifies methods for serving persons in countries that are
not members of the Convention; and subsection (3) “serves

as a safety valve for unanticipated situations,” 4B Charles
A. Wright, Arthur R. Miller & Adam N. Steinman, Federal
Practice and Procedure § 1133 (4th ed. April 2020 update),
including when an exception to the Convention applies.

II.

**3  In March 2019, Facebook sued four companies and
three people based in China for allegedly creating and selling
fake Facebook and Instagram accounts that were used for
misinformation campaigns and other scams. According to
Facebook, the four companies are affiliated with each other,
and the three individuals are current or former owners,
managers, or both of the companies. See ECF No. 1, Compl.
¶¶ 1, 4–7, 23–24.

Facebook initiated service on one of the corporate defendants,
9 Xiu Network (Shenzhen) Technology Co., Ltd. (“9 Xiu”),
and on the three individual defendants through the Hague
Service Convention. It sent requests for service, along with
copies of the complaint, summons, and other case documents
to China's central authority—the Ministry of Justice—which
received the documents on June 17, 2019. See ECF No. 35-2,
Ingalls Decl. ¶ 9 & Exs. 1–2; ECF No. 40, Ingalls Supp. Decl.
Exs. 1–3.

Facebook also e-mailed courtesy copies of the case
documents to 9 Xiu and to the three individual defendants.
See ECF No. *982  35-3, Steele Decl. ¶ 3 & Ex. 1. An e-mail
dialogue started soon after with a representative of 9 Xiu, but
9 Xiu hasn't agreed to waive service of process. See id. ¶¶ 6–
8 & Exs. 3–7. The individual defendants haven't responded to
Facebook's e-mails.

In early March 2020, eight months after Facebook initiated
service through the Convention, China's Ministry of Justice
notified the company that it had attempted to serve 9 Xiu,
but that service was unsuccessful because “[t]he recipient has
moved, and the current address is unknown.” Ingalls Decl.
Ex. 2, at 1. The Ministry apparently reached this conclusion
after speaking with a receptionist at 9 Xiu's service address,
who said that 9 Xiu had moved. See Mot., ECF No. 36 at
5. Facebook has since conducted its own investigation and
believes that the receptionist was lying or mistaken, that 9 Xiu
is still located at the previously identified address, and that 9
Xiu is attempting to evade service. See ECF No. 36-2, Hui
Decl. ¶¶ 1–5.
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In June 2020, one year after Facebook initiated service
through the Convention, China's Ministry of Justice notified
the company that it had also attempted to serve one of the
individual defendants, Zhaoping Liu, but that service on Liu
was unsuccessful because “[n]o such person [was] at the
address provided.” Ingalls Supp. Decl. ¶ 5 & Ex. 4, at 1.

As of the date of this report, China's Ministry of Justice has
yet to provide Facebook with a certificate of service (or of
attempted service), or with an estimate of when service will
be attempted on the other two individual defendants, Wei Gao
and Zhaochun Liu. See Ingalls Decl. ¶ 13(c); Ingalls Supp.
Decl. ¶ 5.

Facebook, unsuccessful in its attempt to serve 9 Xiu and
Zhaoping Liu through China's Ministry of Justice, has asked
the Court for leave to serve these defendants by e-mail,
pursuant to Rule 4(f)(3). See ECF Nos. 36, 41. In a different
motion, which is not considered here, Facebook has asked the
Court to enter default against Wei Gao and Zhaochun Liu. See
ECF No. 35.

III.

The Court may authorize service by e-mail only if service
by that means is “not prohibited by international agreement.”
Fed. R. Civ. P. 4(f)(3). The relevant international agreement is
the Hague Service Convention, which, as noted above, doesn't
mention service by e-mail one way or another. From that
silence, Facebook concludes that the Convention, while not
expressly permitting service by e-mail, also doesn't prohibit it.

**4  Many district courts have accepted this reading
of the Convention and have authorized service by e-

mail on defendants in China under Rule 4(f)(3). 3  The
undersigned, however, believes that this reading misinterprets
the Convention and recommends that the district judge reject
it.

3 See, e.g., Fourte Int'l Ltd. BVI v. Pin Shine Indus.
Co., No. 18-CV-00297 BAS, 2019 WL 246562,
at *1–3 (S.D. Cal. Jan. 17, 2019); WeWork Cos.
Inc. v. WePlus (Shanghai) Tech. Co., No. 5:18-
CV-04543-EJD, 2019 WL 8810350, at *2–3 (N.D.
Cal. Jan. 10, 2019); Karsten Mfg. Corp. v. Store,
No. 18-CV-61624, 2018 WL 8060707, at *1 (S.D.
Fla. July 26, 2018); Keck v. Alibaba.com, Inc., No.

17-CV-05672-BLF, 2017 WL 10820533, at *2–3
(N.D. Cal. Dec. 20, 2017); FKA Distrib. Co. v. Yisi
Tech. Co., No. 17-CV-10226, 2017 WL 4129538,
at *1 (E.D. Mich. Sept. 19, 2017); Sulzer Mixpac
AG v. Medenstar Indus. Co., 312 F.R.D. 329, 331–
32 (S.D.N.Y. 2015); Sec. & Exch. Comm'n v. China
Sky One Med., Inc., No. 12-CV-07543 MWF, 2013
WL 12314508, at *2–3 (C.D. Cal. Aug. 20, 2013);
MacLean-Fogg Co. v. Ningbo Fastlink Equip. Co.,
No. 08-CV-2593, 2008 WL 5100414, at *2 (N.D.
Ill. Dec. 1, 2008).

*983  A.

[3] Courts holding that e-mail service on China-based
defendants isn't prohibited by the Hague Service Convention
have based this conclusion, implicitly or explicitly, on a
determination that the methods of service delineated in the
Convention are not exclusive. So unless the Convention
expressly prohibits a method of service, these courts have
held that it can conceivably be authorized under Rule 4(f)(3).
See, e.g., Karsten Mfg., 2018 WL 8060707, at *1 (reasoning
that because “the Hague Convention does not specifically
preclude e-mail ... service” that “[a] court acting under Rule
4(f)(3) therefore remains free to order .... service by e-mail”).
The Convention, however, doesn't simply offer options for
service abroad—options that plaintiffs can resort to or not
at their discretion. Rather, unless an exception applies, the
Convention-delineated methods of service (along with the
methods that countries unilaterally and bilaterally agree to
under Articles 11 and 19) are exclusive.

[4] This conclusion follows from the Convention's structure,
which enumerates particular methods for serving documents
abroad, and from its text, which states that the Convention
“shall apply in all cases, in civil or commercial matters,
where there is occasion to transmit a judicial or extrajudicial
document for service abroad.” Art. 1. Using a method of
service that is not enumerated in the Convention would
be tantamount to not “apply[ing]” the Convention, which
is expressly prohibited. Or as Professor Gardner puts it:
“As everyone agrees, the Convention is mandatory when
it applies. Thus, unless the Convention does not apply by
its own terms, any method of service not approved by the
Convention is effectively prohibited ....” Maggie Gardner,
Parochial Procedure, 69 Stan. L. Rev. 941, 1000 (2017)
(footnote omitted).
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To the extent there was any doubt about this interpretation,
it was resolved in 2017 in Water Splash, 137 S. Ct. 1504,
an opinion in which the Supreme Court considered “whether
the Convention prohibit[s] service by mail,” id. at 1507. The
Convention doesn't expressly prohibit service by mail; but
the Court didn't find that fact conclusive, explaining that
“the Hague Service Convention specifies certain approved
methods of service and ‘pre-empts inconsistent methods of
service’ wherever it applies.” Id. The controlling question,
then, was whether service by mail was among the “certain
approved methods of service” specified in the Convention; if
not, service by mail would have been prohibited.

**5  The Court in Water Splash ultimately concluded that the
Convention does permit service by mail—or in Convention
parlance, service “by postal channels,” Art. 10(a)—unless a

country affirmatively objects to service by this method. 4  But
the same conclusion can't be reached for service by e-mail
on defendants in China. The Convention doesn't expressly
permit service by e-mail. And although it has been suggested
that service by e-mail could conceivably come within an
expansive reading of service “by postal channels,” see, e.g.,
Jeremy A. Colby, You've Got Mail: The Modern Trend
Towards Universal Electronic Service of Process, 51 Buff. L.
Rev. 337, 352 n.60 (2003), China has affirmatively objected to
service “by postal channels,” so that reading, even if accepted,
wouldn't support service by e-mail on defendants in China.

4 Article 10(a) uses the word “send” instead of
“serve,” and before Water Splash courts had split on
whether this choice of words was intended to cabin
the use of the postal channels to sending judicial
documents abroad only after service of process was
accomplished by some other means. See 137 S. Ct.
at 1508.

*984  Some courts have drawn a different conclusion from
China's objection to service “by postal channels.” Rather than
suggesting that service by e-mail comes within the scope
of service “by postal channels,” these courts have reasoned
that China's objection to service “by postal channels” is
notable because it doesn't reach service by e-mail. So, they
reason, because China affirmatively objected to service “by
postal channels” but not to service by e-mail, service by e-
mail in China is not prohibited by the Convention. See, e.g.,
Keck, 2017 WL 10820533, at *3 (“Although Article 10(a)
references ‘postal channels,’ it does not mention service by
e-mail, online messaging system, or other electronic means.
Thus, China's objection to service by ‘postal channels’ does

not prohibit service by ‘electronic means.’ ”); Sulzer Mixpac,
312 F.R.D. at 332 (“China's objection to service by postal
mail does not cover service by email ....”). This reading of
the Convention gets things backwards. China affirmatively
objected to service “by postal channels” because service “by
postal channels” is expressly permitted by the Convention,
absent objection. The same is not true of service by e-mail.
The Convention doesn't offer service by e-mail as an option,
so there was no reason for China to affirmatively object to it.

[5] Service by e-mail on defendants in China is not
among the “approved methods of service” specified in the
Convention. Water Splash, 137 S. Ct. at 1507. This means
that “[t]o permit service by e-mail would bypass the means
of service set forth in the Convention,” Anova Applied Elecs.,
Inc. v. Hong King Grp., Ltd., 334 F.R.D. 465, 472 (D.
Mass. 2020), which isn't permitted unless an exception to the
Convention applies. See Water Splash, 137 S. Ct. at 1507; see
also Schlunk, 486 U.S. at 705, 108 S.Ct. 2104 (“[C]ompliance
with the Convention is mandatory in all cases to which it
applies.”).

B.

Other courts have reasoned similarly, concluding that the
Hague Service Convention, when applicable, prohibits
service by e-mail in China and in other countries that have
objected to service “by postal channels.” See, e.g., Anova, 334
F.R.D. at 472 (holding that “e-mail service on [China-based]
defendants is prohibited by the Hague Convention”); accord
CRS Recovery, Inc. v. Laxton, No. 06-CV-7093 CW, 2008 WL
11383537, at *1–2 (N.D. Cal. Jan. 8, 2008); see also Elobied
v. Baylock, 299 F.R.D. 105, 106–08 (E.D. Pa. 2014) (same in
Switzerland); Compass Bank v. Katz, 287 F.R.D. 392, 396–
97 (S.D. Tex. 2012) (same in Mexico). Yet this is a minority

view. 5

5 See n. 3, infra (listing decisions that have permitted
e-mail service in China); see also Michael A.
Rosenhouse, Permissibility of Effectuating Service
of Process by Email Between Parties to Hague
Convention on Service Abroad of Judicial and
Extrajudicial Documents in Civil or Commercial
Matters, 14 A.L.R. Fed. 3d Art. 8 (West 2016)
(cataloging decisions on both sides of the split).

**6  A reason for the tilt in the opposite direction is an overly
broad reading of Rio Properties, Inc. v. Rio International
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Interlink, 284 F.3d 1007 (9th Cir. 2002). Rio interpreted
Rule 4(f), which, as noted above, provides three channels
for serving persons outside the United States. Subsection
(1) permits service by means authorized by international
agreement, including by the Hague Service Convention;
subsection (2) permits service in specified ways when there is
no international agreement, including by means permitted by
the foreign country's laws; and subsection (3) permits service
“by other means not prohibited by international agreement, as
the court orders.” Fed. R. Civ. P. 4(f).

*985  The plaintiff in Rio was based in the United States and
attempted to serve a defendant in Costa Rica. Costa Rica isn't
a signatory to the Hague Service Convention, so service under
4(f)(1) wasn't applicable. Service under 4(f)(2), in contrast,
was theoretically possible, but the means of service identified
in 4(f)(2) weren't practical under the circumstances; so rather
than first attempt service under 4(f)(2), the plaintiff asked
the district court to authorize service by e-mail under 4(f)(3),
which the district court agreed to do. See 284 F.3d at 1012–14.

The Costa Rican defendant challenged the sufficiency of
service, asserting that the plaintiff should have first attempted
service by one of the methods delineated in 4(f)(2) before
resorting to 4(f)(3). The district court and the Ninth Circuit
rejected this argument, with the Ninth Circuit holding that
Rule 4(f) doesn't require a plaintiff to pursue service under
4(f)(1) or 4(f)(2) before requesting an alternative means of
service under 4(f)(3).

The Ninth Circuit's holding was driven by three observations.
First, looking to the structure of Rule 4(f), the court noted
that each subsection was “separated from the one previous
merely by the simple conjunction ‘or,’ ” suggesting that 4(f)
(3) was “not subsumed within or in any way dominated
by Rule 4(f)’s other subsections ....” Id. at 1015. Second,
examining Rule 4(f)’s text, the court noted that “no language
in ... 4(f)(1) or 4(f)(2) indicates their primacy,” and that
4(f)(3) “includes no qualifiers or limitations which indicate
its availability only after attempting service of process by
other means.” Id. Third, the court considered the Advisory
Committee's notes, which indicated that at least in certain
circumstances district courts could use 4(f)(3) “to order a
‘special method of service,’ even if other methods of service
remain incomplete or unattempted.” Id. (quoting Rule 4
Notes, subdivision (f)(3)). Together, these observations led
the court to conclude that service under 4(f)(3) “is neither
a ‘last resort’ nor ‘extraordinary relief.’ It is merely one

means among several which enables service of process on an
international defendant.” Id. (citation omitted).

It is easy to understand why courts, after reading Rio, have
concluded that the methods of service identified in the Hague

Service Convention are not exclusive. 6  Service under the
Convention proceeds through 4(f)(1); and Rio held that Rule
4(f) doesn't prohibit a plaintiff from bypassing 4(f)(1) and first
requesting an alternative means of service, such as service by
e-mail, under 4(f)(3). The implication seems to be that the
methods of service identified in the Convention are optional,
and that even if the Convention applies, service by e-mail may
be utilized if approved by the court.

6 See, e.g., WeWork, 2019 WL 8810350, at *2–3;
WhosHere, Inc. v. Orun, No. 13-CV-00526 AJT,
2014 WL 670817, at *2–3 (E.D. Va. Feb. 20,
2014); Feyko v. Yuhe Int'l, Inc., No. 11-CV-05511
DDP, 2013 WL 5142362, at *1–2 (C.D. Cal. Sept.
12, 2013); Gurung v. Malhotra, 279 F.R.D. 215,
219–20 (S.D.N.Y. 2011); Williams-Sonoma Inc. v.
Friendfinder Inc., No. 06-CV-06572 JSW, 2007
WL 1140639, at *2 (N.D. Cal. Apr. 17, 2007).

**7  [6] This reading of Rio, although understandable, is
too expansive. Rio interpreted Rule 4(f), not the Hague
Service Convention; and when the Convention applies, it
must be considered. The Convention is a ratified, self-
executing treaty, and as such is “the supreme law of the
land.” Ackermann v. Levine, 788 F.2d 830, 838 (2d Cir. 1986)
(citation omitted); see also Trask v. Serv. Merch. Co., 135
F.R.D. 17, 21 (D. Mass. 1991) (identifying the Convention
as “self-executing”). And when there is tension between a
federal statute or federal rule, on the one hand, and a treaty
like the Convention, on the other, *986  the two are to be
interpreted “to avoid conflicts.” Saleh v. Bush, 848 F.3d 880,
891–92 & n. 9 (9th Cir. 2017).

The Convention, as noted above, delineates particular
channels for service of process and expressly states that it
“shall apply in all cases, in civil or commercial matters,
where there is occasion to transmit a judicial or extrajudicial
document for service abroad.” Art. 1. How is this command of
preeminence to be squared with Rio’s interpretation of Rule
4(f)? The Advisory Committee's notes provide the roadmap.

Critically, in discussing 4(f)(1), the Advisory Committee's
notes confirm that “[u]se of the Convention procedures, when
available, is mandatory if documents must be transmitted

Case 2:19-ap-01383-SK    Doc 239-3    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Appendix     Page 46 of 431



Facebook, Inc. v. 9 Xiu Network (Shenzhen) Technology..., 480 F.Supp.3d 977...
2020 WL 5036085

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 8

abroad to effect service.” Rule 4 Notes, subdivision (f)(1).
This directive is consistent with the Convention, and it means
that when the Convention applies—which it didn't in Rio—
service under 4(f)(1) is indeed preferred over service under
4(f)(2) and 4(f)(3). Rule 4(f) may be silent on this preference,
but the Convention and the Advisory Committee's notes are
not.

The notes go on to recognize that there will be times when the
Convention-delineated methods of service can be bypassed.
As noted above, the Convention expressly permits the court to
order provisional or protective measures “in case of urgency,”
Art. 15; it generally forbids the central authority from refusing
to execute service for substantive reasons, see Art. 13; and
it permits the court to enter default judgment if the central
authority never provides a certificate of attempted service,
see Art. 15 ¶ 2. In each of these instances, the court can
“authorize[ ] special forms of service” under 4(f)(3), even
if those forms are “not explicitly authorized by international
agreement.” Rule 4 Notes, subdivision (f)(3).

These exceptions, however, are not limitless. They are either
expressly identified in the Convention or they arise when the
receiving country doesn't comply with the Convention. The
exceptions, then, don't mean that the court and the plaintiff can
regularly circumvent 4(f)(1). That interpretation would render
the Convention optional, which the Advisory Committee's
notes make clear is not the case.

[7] Reading 4(f)(3) as permitting alternative means of
service only when an exception to the Convention applies
or when the Convention isn't implicated (e.g., because the
defendant is based in a country that isn't a signatory to the
Convention) doesn't conflict with Rio. This interpretation
recognizes, as Rio did, that alternative means of service may
sometimes be pursued under 4(f)(3) without first attempting
service under 4(f)(1) or 4(f)(2). On these occasions, “Rule
4(f)(3) is neither a ‘last resort’ nor ‘extraordinary relief.’ ”
Rio, 284 F.3d at 1015. But when the Convention applies and
no exception is applicable, the plaintiff cannot invoke 4(f)(3);
for “[u]se of the Convention procedures, when available, is
mandatory if documents must be transmitted abroad to effect
service.” Rule 4 Notes, subdivision (f)(1).

Professor Gardner has drawn the same conclusion. Noting
that “some district courts have ... relied on Rio to conclude
that, even when the Service Convention does apply, plaintiffs
can immediately invoke Rule 4(f)(3) to seek approval to
serve foreign defendants through less formal means, like e-

mail or Facebook,” she explains that “[t]hat extension of
Rio’s dicta is wrong under Rule 4 and violates the Service
Convention.” Gardner, supra p. 6, at 999. For as she points
out, the Convention's methods of service are “mandatory
when [they] appl[y],” and the “Advisory Committee's notes
to Rule 4(f) make clear that Rule 4(f)(3) was intended as a
safety *987  valve available only when the Convention, by
its own terms, does not apply.” Id. at 999–1000.

**8  Service by e-mail on defendants in China is not one of
the Hague Service Convention's approved methods of service.
Thus, unless an exception to the Convention applies, service
by e-mail on the China-based defendants in question here
cannot be authorized under Rule 4(f)(3).

IV.

Facebook hasn't asserted that an exception to the Hague
Service Convention applies. On the undersigned's own
review, the exception that comes closest to being implicated
is the exception for when the defendant's address is unknown.
See Art. 1. For as noted above, China's Ministry of Justice
didn't find 9 Xiu and Zhaoping Liu at the addresses Facebook
identified. Facebook, however, hasn't argued that Zhaoping
Liu's address is unknown, and the company has affirmatively
asserted that, despite the Ministry's report, 9 Xiu's address is

known. See Hui Decl. ¶¶ 3–6. 7

7 If Facebook later asserts that 9 Xiu's and Zhaoping
Liu's addresses are unknown, it should offer
evidence to support a showing of “reasonable
diligence in attempting to discover [these]
address[es].” Indagro, S.A. v. Nilva, No. 07-
CV-03742 SDW, 2014 WL 1515587, at *4 (D.N.J.
Apr. 17, 2014) (collecting cases in which such a
showing was required before the court would hold
that the defendant's address was unknown and that
the Convention didn't apply). As to 9 Xiu, much of
this evidence is already in the record; but no similar
evidence has been submitted for Zhaoping Liu.

The other exceptions to the Convention also are not
applicable. No domestic agent of the defendants has been
identified; Facebook hasn't suggested that this is a case of
urgency; China hasn't refused to serve the defendants for
substantive reasons; and although China's Ministry of Justice
did take longer than six months to provide Facebook with
return certificates of attempted service on 9 Xiu and Zhaoping
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Liu, it ultimately did provide those certificates, so this is not
an instance in which “no certificate of any kind has been
received.” Art. 15 ¶ (2)(c).

Because Facebook has not established that an exception to the
Convention applies, service must be accomplished through
one of the channels identified within Convention. Direct
service on a defendant in China through the defendant's e-mail
address is not one of those channels, so Facebook's motion
for an order authorizing service by e-mail should be denied.

Admittedly, this is not the most practical result. It delays
the litigation further because Facebook will likely need to
reengage with China's Ministry of Justice, a governmental
body that has yet to move with haste in the case. This
result may also seem “shockingly out-of-step with today's
fast-paced e-commerce.” NOCO Co. v. Liu Chang, No. 18-
CV-2561, 2019 WL 2135665, at *5 (N.D. Ohio May 16,
2019). And one can also sympathize with Facebook over the
difficulties of attempting to track down foreign defendants
who may be trying to evade service.

These practicalities, however, must yield to the Convention's
rules. Those rules are mandatory, and the undersigned agrees
that “the systemic comity interests embodied in the Service
Convention” shouldn't be sacrificed in the name of “concrete
case management concerns.” Gardner, supra p. 6, at 1002;
see also NOCO, 2019 WL 2135665, at * 5 (“[T]he Court's
hands are tied. Plaintiff NOCO must serve Defendant Chang
through China's Ministry of Justice.”).

**9  Also, in the long run, the Convention's rules may benefit
Facebook. As the Supreme Court has noted, “parties that
comply *988  with the Convention ultimately may find it
easier to enforce their judgments abroad.” Schlunk, 486 U.S.
at 706, 108 S.Ct. 2104. This is because the Convention's
signatories have agreed to its methods of service, but not
necessarily to alternatives.

Here, then, although service by e-mail would be faster,
it might lead to an unenforceable judgment—an outcome

that doesn't seem improbable given that service by e-email
is prohibited in China. See China – Central Authority &
Practical Information – Frequently Asked Questions, Hague
Conference on Private Int'l Law, https://assets.hcch.net/
docs/5bbc302d-532b-40b1-9379-a2ccbd7479d6.pdf (last
visited July 28, 2020) (Q. “Is [a] request transferred by email
acceptable to Chinese Central Authority?” A. “No. According
to the Chinese Civil Procedure Law, the court officer must
serve the original hardcopies of the judicial documents on the
recipient. Therefore, scanned copies transferred by email ...
[are] not acceptable.”).

To be clear, if China's Ministry of Justice is not willing to
further engage with Facebook in its attempts to serve 9 Xiu
and Zhaoping Liu, or if it turns out that 9 Xiu's and Zhaoping
Liu's addresses are indeed unknown, then an exception to the
Convention may ultimately apply, which may open the door to
alternative means of service under Rule 4(f)(3). At this stage,
however, resort to Rule 4(f)(3) would be premature.

V.

Facebook hasn't asserted that an exception to the Hague
Service Convention is applicable; and under the Convention,
service by e-mail on defendants in China is prohibited. As
a result, the undersigned recommends that Judge Tigar deny
Facebook's motion for an order authorizing service by e-mail
on defendants 9 Xiu and Zhaoping Liu. Any party may object
to this recommendation within fourteen days of receiving it.
See Fed. R. Civ. P. 72(a); Civil L.R. 72-2.

IT IS SO RECOMMENDED.

Dated: July 28, 2020

All Citations

480 F.Supp.3d 977, 2020 WL 5036085

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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MEMORANDUM OPINION AND ORDER

SUSAN RICHARD NELSON, United States District Judge

I. INTRODUCTION
*1  This matter comes before the Court on Defendants'

separate motions to dismiss the Complaint. Defendant
InterLinc Mortgage Services, LLC (“InterLinc”), a Texas
company, moves to dismiss for lack of personal jurisdiction,
improper venue, and failure to state a claim upon which relief
can be granted. (See generally InterLinc Mot. to Dismiss
[Doc. No. 1853].) See Fed. R. Civ. P. 12(b)(2), (3), and
(6). Defendants Douglas Rohm and Edward Danielczyk (the
“Individual Defendants”), both of Birmingham, Alabama,
move to dismiss for lack of personal jurisdiction and failure
to state a claim upon which relief can be granted. In the
alternative, they urge the Court to transfer this action to the
Northern District of Alabama, pursuant to 28 U.S.C. §§ 1404
or 1406. (See generally Individual Defs.' Mot. to Dismiss
[Doc. No. 1846].)

For the reasons set forth below, the Court finds that
it has jurisdiction over all defendants, that venue is
proper in this district, and that transfer is unwarranted.
Accordingly, Defendants' motions are denied as to those
issues. However, the Court agrees that as the Complaint is
currently pleaded, Plaintiffs Residential Funding Company,
LLC and ResCap Liquidating Trust (collectively, “RFC”)
have failed to properly state claims for breach of contract
and indemnification against InterLinc, and constructive
fraudulent transfer against all defendants. In keeping with that
determination, Defendants' Rule 12(b)(6) motions are granted
in part, and denied in part, although RFC will be given the
opportunity to replead if it so chooses.

II. BACKGROUND
The general facts pertaining to this consolidated matter are set
forth in previous rulings from this court, and are incorporated
herein by reference. See, e.g., Residential Funding Co. v.
Impac Funding Corp., No. 13-cv-3506 (SRN/HB), 2016 WL
6953484, at *1-2 (D. Minn. Apr. 27, 2016); Residential
Funding Co. v. Academy Mortg. Corp., 59 F. Supp. 3d 935,
938-41 (D. Minn. 2014); Residential Funding Co. v. Terrace
Mortg. Co., 850 F. Supp. 2d 961, 962-64 (D. Minn. 2012).
Stated briefly, prior to its bankruptcy in May 2012, RFC
was in the business of acquiring and securitizing residential
mortgage loans. (See Compl. ¶ 15 [Case No. 13-cv-3024,
Doc. No. 1].) Its business model was built on acquiring
loans from “correspondent lenders,” and distributing those
loans by either pooling them together with other similar
mortgage loans to sell into residential mortgage-backed
securitization (“RMBS”) trusts, or selling them to whole loan
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purchasers. (Id. ¶ 16.) To ensure loan-quality, RFC required its
correspondent lenders to abide by certain representation and
warranties regarding the loans. (Id. ¶ 18.) Among other things,
RFC contends that lenders were responsible for collecting
information from the borrowers, verifying the accuracy of that
information, and properly underwriting the loans. (Id. ¶ 30.)

One of the correspondent lenders with whom RFC
did business was Hometown Mortgage Services, Inc.
(“Hometown”), an Alabama corporation. (Id. ¶¶ 9, 18.) At
all times relevant to this suit, Individual Defendants were
Hometown's sole shareholders, officers, and directors. (Id.
¶¶ 1, 88.) According to RFC, Hometown sold over 2,000
mortgages to it over the course of the parties' relationship,
many of which it now alleges were defective and violated
Hometown's representations and warranties. (Id. ¶ 5.) RFC
alleges that these defects—compounded with those of other
lenders—contributed materially to its Chapter 11 bankruptcy
in May 2012. (Id. ¶ 20.) Due to Hometown's allegedly faulty
origination, underwriting, and quality control practices, RFC
commenced suit against it in this Court in December 2013,
asserting claims for indemnification and breach of contract.
See Residential Funding Co. v. Hometown Mortg. Servs., Inc.,
No. 13-cv-3509 (SRN/HB) (D. Minn. 2013) (the “Hometown
Action”). All told, RFC claims to have suffered $44 million
in damages as a result of Hometown's malfeasance.

*2  A few months after RFC filed its complaint in the
Hometown Action, Hometown entered into an Asset Purchase
Agreement (the “APA”) with InterLinc. (Id. ¶¶ 90-92.)
Ostensibly, InterLinc agreed to purchase only Hometown's
office furniture and other equipment, paying the “Net Book
Value” of those assets, which was $124,806.70. (See Compl.,
Ex. G.) It also agreed to the assignment of certain leases
applicable to Hometown's offices. (See id.) These were the
only liabilities InterLinc expressly assumed, and the APA
expressly disclaimed all other liabilities. (See id. at §§
1.01, 1.04.) Of note, however, the APA was subject to a
condition precedent mandating that certain key employees
of Hometown, including Individual Defendants, “must have
accepted an offer of employment with [InterLinc] prior to the
Closing of the employee's branch Transaction.” (Id. at § 5.04.)

RFC alleges that the purpose of the InterLinc-Hometown
transaction was clear—after the APA was executed on March
3, 2014, InterLinc continued to operate Hometown's business
from the former Hometown office, with former Hometown
employees, just under the InterLinc name. (See Pls.' Omnibus
Mem. in Opp'n to Defs.' Mots. to Dismiss [Doc. No. 1961]

(“Pls.' Mem.”) at 7-8.) To support its assertion that InterLinc
essentially subsumed Hometown, RFC alleges that the new
InterLinc Alabama division holds itself out to the public
as “formerly” or “previously known” as Hometown. (See
Compl. ¶ 91.) RFC also highlights various press releases
issued by InterLinc and Hometown trumpeting the seeming
merger of the two companies. (See Scheck Decl. [Doc.
No. 1962], Exs. B, E.) In RFC's view, InterLinc essentially
acquired a fully-functioning mortgage company—including
its equipment, office, employees, good will and ongoing
business—for only $124,806.70. (See Compl. ¶¶ 89-95.) In
turn, RFC contends that the Individual Defendants secured
employment with InterLinc and continued to manage the new
Alabama office, essentially as if nothing had happened. (See
id. ¶¶ 89, 91.)

On September 1, 2015—approximately eighteen months
after the APA was executed—Hometown filed for Chapter
7 bankruptcy. (See Scheck Decl., Ex. A.) The bankruptcy
petition showed Hometown to be insolvent, with total listed
assets of $140,930.93, and total liabilities of $285,999.39.
(See id. at 5.) Hometown's only assets were a checking
account containing $135, two defaulted residential mortgage
loans, various files held in storage, and one computer server
valued at $200. (See id. at 8-10.) In an attempt to hide
from Hometown's creditor the fact that “hometown's business
was continuing under the InterLinc name,” RFC alleges that
the Individual Defendants “caused Hometown's bankruptcy
petition to disclose only that InterLinc had paid $124,806.70
for Hometown's ‘office furniture and equipment.’ Hometown
did not disclose that InterLinc ... was continuing Hometown's
business under a new name.” (Compl. ¶ 95.)

RFC filed a proof of claim in Hometown's Chapter 7 case
on December 23, 2015, based on the Hometown Action and
asserted damages arising out of Hometown's sale to RFC of
defective mortgages. (Id. ¶ 99.) In lieu of the de minimis
distribution to which it would otherwise have been entitled,
RFC negotiated an agreement with the trustee allowing RFC's
full claim against Hometown in the amount of $44 million,
and assigning any causes of action available to the bankruptcy
estate to RFC. (Id. ¶ 100.) The bankruptcy court approved the
agreement between RFC and the trustee, and the Hometown
estate was closed on October 18, 2016—a little more than a
month after the present Complaint was filed. (Id. ¶ 101; Pls.'
Mem. at 10.)

The Complaint in this suit raises four causes of action—
two against InterLinc solely, and two against all defendants

Case 2:19-ap-01383-SK    Doc 239-3    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Appendix     Page 87 of 431



In re: RFC and ResCap Liquidating Trust Litigation, Not Reported in Fed. Supp. (2017)
2017 WL 1483374

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 3

generally. In Count I, RFC alleges that InterLinc is liable
for Hometown's breach of contract regarding the defective
mortgages because InterLinc is a “mere continuation of,
or de facto merged with,” Hometown. Accordingly RFC
contends that InterLinc is subject to successor liability under
applicable statutory or common law. Count II states a claim
for indemnification against InterLinc, again on a theory of
successor liability. Finally, Counts III and IV state claims for
constructive fraudulent transfer and actual fraudulent transfer
against InterLinc and the Individual Defendants, pursuant to
both state and federal law.

*3  Defendants have now moved to dismiss on several
grounds. First, both the Individual Defendants and InterLinc
contend that they have no contacts with Minnesota, and thus
that this Court cannot assert personal jurisdiction over them.
Second, InterLinc asserts a motion to dismiss for improper
venue. Third, InterLinc argues that Counts I and II of the
Complaint should be dismissed for failure to state a claim
because it argues that it is not subject to successor liability.
Fourth, all defendants argue that the fraudulent transfer claims
should be dismissed for failure to state a claim. Finally,
the Individual Defendants argue that, in the alternative, this
matter should be transferred to the Northern District of
Alabama, pursuant to 28 U.S.C. §§ 1404 or 1406.

In addressing these issues, the Court will attempt to proceed
in order. For reasons that will become clear, however,
the personal jurisdiction analysis necessarily encompasses
elements of the successor liability and fraudulent transfer
analyses, as well.

III. DISCUSSION

A. Personal Jurisdiction

1. Standard of Review

To survive a motion to dismiss under Federal Rule of Civil
Procedure 12(b)(2), the plaintiff must make a prima facie
showing that the court's exercise of jurisdiction is proper.
Fastpath, Inc. v. Arbela Techs. Corp., 760 F.3d 816, 820
(8th Cir. 2014). The plaintiff may meet this burden by
pleading facts sufficient to “support a reasonable inference
that the defendant[ ] can be subjected to jurisdiction within
the [forum] state.” Dever v. Hentzen Coatings, Inc., 380
F.3d 1070, 1072 (8th Cir. 2004). This inference is subject to
testing not solely on the pleadings alone, however, but “by
the affidavits and exhibits presented with the motions and in

opposition thereto.” Dairy Farmers of Am., Inc. v. Bassett &
Walker Int'l, Inc., 702 F.3d 472, 475 (8th Cir. 2012) (citation
omitted). Where—as is the case here—the Court has not
conducted an evidentiary hearing, it must view the facts in the
light most favorable to the nonmoving party, and resolve all
factual conflicts in that party's favor. Pangaea, Inc. v. Flying
Burrito LLC, 647 F.3d 741, 745 (8th Cir. 2011). However,
“the party seeking to establish the court's personal jurisdiction
carries the burden of proof and that burden does not shift to
the party challenging jurisdiction.” Fastpath, 760 F.3f at 820.

In order to make a determination that an exercise of personal
jurisdiction over a defendant is proper, a federal court
sitting in diversity must first determine that certain state and
constitutional prerequisites have been met. Wessels, Arnold
& Henderson v. Nat'l Med. Waste, Inc., 65 F.3d 1427, 1431
(8th Cir. 1995). First, the court must consider whether the
requirements of Minnesota's long-arm statute have been
satisfied. Second, the court must ask whether exercising
jurisdiction over the defendant would comport with the Due
Process Clause of the Fourteenth Amendment. In Minnesota,
however, these two inquiries combine into a single due
process examination, because the state long-arm statute has
been held to be co-extensive with the constitutional bounds
of jurisdiction. See Soo Line R.R. Co. v. Hawker Siddeley
Canada, Inc., 950 F.2d 526, 528 (8th Cir. 1991) (citing Rostad
v. On-Deck, Inc., 372 N.W.2d 717, 719 (Minn. 1985)).

The Due Process Clause permits a court to exercise
personal jurisdiction over a non-resident defendant when that
defendant has “certain minimum contacts with [the forum
state] such that the maintenance of the suit does not offend
‘traditional notions of fair play and substantial justice.’ ”
Int'l Shoe Co. v. Washington, 326 U.S. 310, 316 (1945)
(citation omitted). Underlying this standard is the conviction
that “those who live or operate primarily outside a State have
a ... right not to be subjected to judgment in its courts as
a general matter.” J. McIntyre Mach., Ltd. v. Nicastro, 564
U.S. 873, 881 (2011). Thus, the Supreme Court has made
clear that there must be some showing that the defendant's
“conduct and connection with the forum State are such that
he should reasonably anticipate being haled into court there.”
World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297
(1980). The defendant himself must create these connections
—unilateral activity by the plaintiff within the forum, even
if directly related to the defendant, is not sufficient to satisfy
this requirement. See Walden v. Fiore, 134 S. Ct. 1115, 1122
(2014); Hanson v. Denckla, 357 U.S. 235, 253 (1958).
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*4  Importantly for purposes of this case, however, the
Supreme Court has also stated that a plaintiff may establish
that personal jurisdiction is appropriate even over defendants
who have never set foot in the forum state so long as
their intentional, out-of-state acts were “expressly aimed” at
the forum. Calder v. Jones, 465 U.S. 783 (1984). Thus, if
the non-resident defendant's acts were performed “for the
very purpose of having their consequences felt in the forum
state,” there may be personal jurisdiction over that defendant.
Dakota Indus., Inc. v. Dakota Sportswear, Inc., 946 F.2d 1384,
1390-91 (8th Cir. 1991).

2. InterLinc

As an initial matter, it is plain that if this Court has personal
jurisdiction over InterLinc, it must be in the form of specific,
rather than general, jurisdiction. As the Eighth Circuit has
explained “general jurisdiction refers to the power of a state
to adjudicate any cause of action involving a particular
defendant regardless of where the cause of action arose, while
specific jurisdiction requires that the cause of action arise
from or relate to a defendant's actions within the forum state.”
Wells Dairy, Inc. v. Food Movers Int'l, Inc., 607 F.3d 515, 518
(8th Cir. 2010) (internal quotation and citation omitted). In
order to assert general jurisdiction over a foreign corporation,
a court must first determine that the corporation's affiliations
with the forum are so “continuous and systematic” as to
“render [it] essentially at home in the forum State.” Goodyear
Dunlop Tires Operations, S.A. v. Brown, 564 U.S. 915, 919
(2011). Here, the Complaint raises no facts suggestive of any
direct contacts between InterLinc and Minnesota—let alone
“continuous and systematic” contacts.

In contrast to InterLinc's relative dearth of contacts with
Minnesota, the Complaint makes clear that Hometown is and
would be subject to personal jurisdiction in this state. Most
notably, for purposes of this litigation, Hometown is subject
to a forum selection clause contained in the Client Contract
between it and RFC that provides as follows:

Each of the parties irrevocably submits
to the jurisdiction of any state or
federal court located in Hennepin
County, Minnesota, over any action,
suit or proceeding to enforce or defend
any right under this Contract or
otherwise arising from any loan sale

or servicing relationship existing in
connection with this Contract.... Each
of the parties irrevocably waives the
defense of an inconvenient forum to
the maintenance of any such action or
proceeding and any other substantive
or procedural rights or remedies it may
have with respect to the maintenance
of any such action or proceeding in
any such forum.... Each of the parties
further agrees not to institute any
legal action or proceedings against the
other party or any director, officer,
employee, attorney, agent, or property
of the other party, arising out of or
relating to this Contract in any court
other than as hereinabove specified in
this paragraph 9.

(Compl., Ex. A § 9 (emphasis added).) It is well established
that such a forum selection clause, obtained through free
negotiation between the parties and not manifestly unjust,
constitutes an enforceable waiver of the right to object to the
exercise of personal jurisdiction in the chosen forum. See,
e.g., Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472
n.14 (1985); St. Paul Fire and Marine Ins. Co. v. Courtney
Enters., Inc., 270 F.3d 621, 624 (8th Cir. 2001) (“Due
process is satisfied when a defendant consents to personal
jurisdiction by entering into a contract that contains a valid
forum selection clause.”) (citation omitted).

*5  Here, no party disputes that the forum selection clause
is valid and enforceable as to Hometown. Where they
disagree, however, is whether InterLinc may also be bound
—by virtue of its alleged absorption of Hometown—to the
terms of that clause. RFC contends that because InterLinc
is the legal successor to Hometown's liabilities under the
Client Contract, it is also subject to the contract's personal
jurisdiction provisions. See, e.g., Estate of Thomson ex rel.
Estate of Rakestraw v. Toyota Motor Corp. Worldwide,
545 F.3d 357, 362 (6th Cir. 2008) (“[F]ederal courts have
consistently acknowledged that it is compatible with due
process for a court to exercise personal jurisdiction over
an individual or a corporation that would not ordinarily
be subject to personal jurisdiction in that court when the
individual or corporation is an alter ego or successor of a
corporation that would be subject to personal jurisdiction in
that court.”) (quoting Patin v. Thoroughbred Power Boats
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Inc., 294 F.3d 640, 653 (5th Cir. 2002)); Massi v. Holden, No.
09-cv-1821 (MJD/JJG), 2011 WL 6181258, at *5 (D. Minn.
Dec. 13, 2011) (“[P]ersonal jurisdiction over a corporate
successor may be based on its predecessor's contacts with
the forum....”) (citation omitted). In contrast, while InterLinc
does not dispute that a successor may be subjected to personal
jurisdiction based on a predecessor's actions, it contends
that such reasoning does not apply to it because it is not
Hometown's successor.

In solving this dispute, an initial step confronting the Court
is the determination of which state's law to apply to the
successor liability analysis. In its briefing on the matter,
InterLinc argues that the Court should apply either forum law
—Minnesota's—or the law provided for by the choice-of-law
provision in the APA, which calls for the application of Texas
law. (See InterLinc Mem. in Supp. of Mot. to Dismiss [Doc.
No. 1855] (“InterLinc Mem. in Supp.”) at 10-14.) In contrast,
RFC posits that either Minnesota or Alabama law should be
applied to this case, although it advocates most strenuously
for Alabama law. (See Pls.' Mem. at 12-14.)

Although the race is thus seemingly among three states, the
Court notes at the outset that Texas is not really a proper
contender. In essence, InterLinc's argument in favor of the
application of Texas law is that InterLinc and Hometown
agreed that, in disputes relating to the interpretation or
application of the APA, that state's laws should be applied.
(See InterLinc Mem. in Supp. at 13-14.) But that logic
is flawed as applied to the facts of this case. First, RFC
does not argue that InterLinc's successor liability is based
on the terms of the APA. Indeed, RFC contends that
despite InterLinc's best efforts to structure its acquisition of
Hometown as merely a limited asset purchase, its actions
gave rise to implied successor liability under statutory or
common law. Thus, interpretation of the APA is not relevant
to this dispute. Second, it is well settled that parties to a
contract cannot control a non-party's rights when those rights
are based on implied—rather than express or contractual—
assumption of liability. See, e.g., Berg Chilling Sys., Inc.
v. Hull Corp., 435 F.3d 455, 465-67 (3d Cir. 2006) (Alito,
J.) (rejecting argument that APA's choice-of-law provision
should govern third party's implied successor liability claim);
Matson Logistics, LLC v. Smiens, No. 12-400 (ADM/JJK),
2012 WL 2005607, at *7 (D. Minn. June 5, 2012) (“Choice
of law provisions do not govern successor liability premised
upon implied assumption of liability.”); Knott v. Amfec, Inc.,
No. 09-cv-1098 (PJS/AJB), 2010 WL 1528393, at *4 (D.
Minn. Apr. 15, 2010); T.H.S. Northstar Assocs. v. W.R. Grace

& Co., 840 F. Supp. 676, 655-78 (D. Minn. 1993). Thus,
because RFC's successor liability argument hinges not on
“interpretation of the provisions of the contract,” but on “their
real-world effect,” Berg, 435 F.3d at 467, the APA's choice-
of-law provision is inapplicable to this Court's choice of law
analysis. Because the parties present no other cogent reason
why Texas law should govern this dispute, the Court need not
consider that state's law further here.

Whether Alabama or Minnesota law should apply seemingly
presents a much trickier question. On the surface, the laws of
these states differ greatly as to successor liability: Alabama
continues to apply the four traditional common law bases
of successor liability, while Minnesota has limited successor
liability by statute to only two narrow instances. See Matrix-
Churchill v. Springsteen, 461 So. 2d 782, 786 (Ala. 1984)
(listing common law forms of successor liability); Minn. Stat.
§ 302A.661, subd. 4. Thus, applying Alabama law would
allow RFC to pursue successor liability in four ways: (1)
where there has been an express agreement by the transferee
to assume the obligations of the transferor; (2) where a de
facto merger or consolidation between the two companies
has occurred; (3) where the transferee company is a mere
continuation of the transferor; and (4) where the transaction is
a fraudulent attempt to escape liability. Matrix-Churchill, 461
So. 2d at 786. In contrast, Minnesota now permits successor
liability only where there has been a contractual assumption
of liability, or where liability is otherwise permitted by statute.
See Stoebner v. Opportunity Fin., LLC, 562 B.R. 368, 381 (D.
Minn. 2016). The latter situation has been held to encompass
fraudulent transfers under the Minnesota Uniform Fraudulent

Transfer Act (“MUFTA”). 1  See Matson Logistics, LLC,
2012 WL 2005607, at *9; Schwartz v. Virtucom, Inc., No.
A08-1049, 2009 WL 1311816, at *2 n.2 (Minn. Ct. App. May
12, 2009).

1 Although the MUFTA has been amended to the
Minnesota Uniform Voidable Transactions Act, the
amended statute does not apply to this litigation
because the effective date and application of the
amendments do not apply to transfers made before
August 1, 2015. See Landmark Cmty. Bank, N.A. v.
Klingelhutz, 874 N.W.2d 446, 448 n.1 (Minn. Ct.
App. 2016). All references to Chapter 513 of the
Minnesota Statutes in this Opinion are accordingly
to the text of the pre-2015 version of that chapter.

*6  Thus, nominally, Alabama offers three bases for finding
successor liability in the present case, while Minnesota only
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offers one—the fraudulent transfer exception. 2  In practice
however, this substantial difference in the scope of the
two states' laws is illusory as applied to the present case.
This is so because RFC cannot plead a prima facie case
of de facto merger or mere continuation under Alabama
law for the simple reason that an essential element of
both is that the predecessor corporation have dissolved. See
Asher v. KCS Int'l, Inc., 659 So. 2d 598, 599 (Ala. 1995)
(requiring that a mere continuation plaintiff plead each of
four elements, including that the “seller corporation ceased
ordinary business operations, liquidated, and dissolved soon
after distribution of consideration received from the buying
corporation”) (emphasis added); In re 331 Partners, LLC,
No. 11-0049, 2011 WL 3440099, at *5 (S.D. Ala. Aug. 8,
2011) (listing one of the elements of de facto merger as
“a dissolution of the selling corporation”) (citing Matrix-
Churchill, 461 So. 2d at 787). Here, it is undisputed that
although Hometown has ceased business operations and
liquidated, it has not dissolved. (See Schroeder Decl. [Doc.
No. 2020], Ex. 4.)

2 As has been noted, RFC does not assert
that InterLinc contractually assumed Hometown's
liabilities as they relate to RFC.

Thus, even if the Court were to apply Alabama law to the
facts of this case, RFC would still be limited to the same basis
of successor liability as in Minnesota—fraudulent transfer.
Since the laws of both states would produce the same result,
there is no real conflict of laws, and the Court can apply forum
law. See Richie v. Paramount Pictures Corp., 544 N.W.2d 21,
30 (Minn. 1996); Davis by Davis v. Outboard Marine Corp.,
415 N.W.2d 719, 723 (Minn. Ct. App. 1987).

The jurisdictional question now becomes whether RFC has
adequately pleaded fraudulent transfer—the sole basis for
successor liability available to it. Because RFC alleges both
constructive and actual fraudulent transfer, the Court will
separately assess the adequacy of both below.

a. Constructive Fraudulent Transfer

Under Minnesota law, a present creditor can plead
constructive fraudulent transfer in two ways. First, under
Minn. Stat. § 513.44(a)(2), the plaintiff can plead that
the debtor made the allegedly fraudulent transfer without
receiving a reasonably equivalent value in exchange for the
transfer or obligation, and the debtor: “(i) was engaged or

was about to engage in a business or a transaction for which
the remaining assets of the debtor were unreasonably small
in relation to the business or transaction;” or “(ii) intended
to incur, or believed or reasonably should have believed that
the debtor would incur, debts beyond the debtor's ability
to pay as they became due.” Second, under Minn. Stat.
§ 513.45(a), a transfer is constructively fraudulent if “the
debtor made the transfer or incurred the obligation without
receiving a reasonably equivalent value in exchange for
the transfer or obligation and the debtor was insolvent at
that time or the debtor became insolvent as a result of
the transfer or obligation.” Although the two constructive
fraudulent transfer statutes thus contain slightly different
elements, the Minnesota Supreme Court has summarized
their requirements as follows: “a claim for constructive fraud
turns on a creditor's ability to show that the debtor made
the transfer ‘without receiving reasonably equivalent value,’
and the debtor was insolvent, or the transfer made the debtor
insolvent or unable to pay its debts.” Finn v. Alliance Bank,
860 N.W.2d 638, 645 (Minn. 2015). Because constructive
fraudulent transfer claims—unlike actual fraud—do not rely
on proving intent or a materially false representation, the
Court applies the more relaxed pleading standards of Federal
Rule of Civil Procedure 8(a) in assessing the adequacy of
RFC's allegations. See In re Petters Co., 495 B.R. 887, 916
(Bankr. D. Minn. 2013) (holding that Rule 8(a), rather than
Rule 9(b), applies to constructive fraudulent transfer claims,
and collecting cases in support).

*7  Comparing the elements of constructive fraudulent
transfer to the allegations contained in the Complaint, the
Court concludes, at the outset, that RFC has met its burden
of pleading lack of reasonably equivalent value. Succinctly
summarized, RFC contends that at the time the APA was
executed, Hometown was a going concern with millions of
dollars in annual revenue; that InterLinc continued to operate
Hometown as a business after acquiring it; and that the only
amount it paid for this viable business was the net book value
of its office furniture. (See Compl. ¶¶ 89, 90, 93, 95-97, 120,
121.) The Court finds that RFC has sufficiently put InterLinc
on notice that the basis of its claim is that InterLinc ostensibly
paid for office furniture, but received much more than that
in return. See, e.g., In re Heilig-Meyers Co., 328 B.R. 471,
480 (E.D. Va. 2005) (“The bankruptcy court properly rejected
any reliance on liquidation values in its analysis into the
debtors' going concern value. The parties do not dispute that
the debtors were operating as a going concern at the time
of the transfers.”). At this early stage, such allegations are
sufficient to meet RFC's Rule 8(a) burden.
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A bigger issue is whether RFC has properly pleaded that
Hometown was insolvent (whether actually insolvent or
equitably so), or that it was left with unreasonably small
capital, at the time of the APA transaction. Turning first to the
matter of actual insolvency, RFC argues that when InterLinc
declared bankruptcy on September 1, 2015, it listed its assets
as $140,930.93, and its liabilities as $286,999.39, making it
plainly insolvent as a matter of law. See, e.g., Minn. Stat. §
513.42(a) (“A debtor is insolvent if, at a fair valuation, the
sum of the debtor's debts is greater than the sum of the debtor's
assets.”). In RFC's view, because Hometown ceased business
operations at the time of the InterLinc APA transaction on
March 3, 2014, it is “more than plausible that Hometown was
also insolvent on the date of the transaction....”

On the face of the Complaint as currently pleaded, the Court is
forced to disagree. While allegations of actual insolvency do
not need to be supported by the sort of detailed facts expected
to be uncovered at discovery, conclusory allegations alone
are not sufficient to meet the plaintiff's Rule 8(a) burden.
See, e.g., Stoebner, 562 B.R. at 390, In re THQ Inc., No.
2-13398 (MWF), 2016 WL 1599798, at *4 (Bankr. D. Del.
Apr. 18, 2016); In re Tropicana Entm't, LLC, 520 B.R. 455,
472 (Bankr. D. Del. 2014). Here, the touchstone is whether
the Complaint sufficiently demonstrates actual insolvency
at the time of the allegedly fraudulent transfer. Innovative
Custom Brands, Inc. v. Minor, No. 15-cv-2955 (AJN), 2016
WL 308805, at *3 (S.D.N.Y. Jan. 25, 2016). In the Court's
view, relying on Hometown's balance sheet as of September
1, 2015 to establish its insolvency eighteen months earlier
simply requires that too much related to the interim be taken
on faith. Cf. id. (finding allegations of insolvency in August
2014 insufficient to substantiate insolvency in late 2013 and
early 2014). Although RFC attempts to bolster its claim by
arguing, in its brief, that at the time of the APA transaction
Hometown was facing “tens of millions of dollars of liability
in the Hometown Action,” and that this liability “must be
accounted for in determining Hometown's solvency,” the
Court observes that at no point in the Complaint does RFC
plead the amount of this claim. (See Pls.' Mem. at 21; Compl.
¶¶ 87, 100 (discussing Hometown Action and RFC's allowed
claim in Hometown bankruptcy, but not alleging the amount
of the claim).) While such matters may be easy for RFC to fix
in an amended complaint, the Court can only conclude that the
current pleading is insufficient to establish actual insolvency
as of March 3, 2014. If RFC can cure its pleading, it will be
permitted to do so.

As an alternative to pleading actual insolvency at the time
of the APA, RFC can also establish constructive fraudulent
transfer by pleading that, at the time of the transaction,
Hometown was “engaged or was about to engage” in a
business for which its remaining assets were “unreasonably
small in relation to the business,” or, that it intended to incur or
reasonably should have believed it would incur debts beyond
its ability to pay as they became due. See Minn. Stat. §
513.44(a)(2). Here, RFC contends that “because the InterLinc
Transaction left Hometown with de minimis assets and no
business operations, by definition, Hometown did not have
sufficient capital to satisfy its liabilities.” (Pls.' Mem. at 23.)
It also argues that, at the time of the transaction, “Hometown
reasonably should have believed that it would incur more
debts (including the substantial liability to Plaintiffs in the
Hometown Action and the unsatisfied IRS tax claim) than it
would be able to pay given that it was stripping itself of its
entire business operations for nominal consideration.” (Id. at
23-24.)

*8  InterLinc responds that RFC's own allegations make
clear that the APA transaction neither rendered Hometown
equitably insolvent nor left it with unreasonably small
capital for its ongoing business. In particular, InterLinc
highlights the fact that the Complaint alleges that, upon
execution of the APA, Hometown “ceased all business
operations.” (See InterLinc Reply Br. [Doc. No. 2019] at
12 (quoting Compl. ¶ 94.).) In InterLinc's view, because
Hometown ceased all business operations, the business it
was engaged in for purposes of Minn. Stat. § 514.44(a)(2)
was, effectively, the business of doing nothing. (See id.) It
argues that since Hometown was inactive after the APA, it
is illogical to conclude that the transaction left Hometown
with “unreasonably small” assets for that business. For similar
reasons, InterLinc contends that it is essentially impossible
to see how Hometown could have reasonably believed it
might incur new debts beyond its ability to pay if it was
no longer conducting operations. (See id.) Accordingly,
InterLinc argues that RFC's own allegations render any
claim of equitable insolvency or unreasonably small capital
untenable.

Looking to the plain language of Minn. Stat. § 513.44(a)(2),
the Court finds itself in agreement with InterLinc. The text of
that statute is prospective in nature, rather than retrospective.
That is to say, what matters is the state of affairs going
forward from the allegedly fraudulent transfer, not events
occurring prior to that time. Thus, the question before the
Court is whether, after the APA was executed, Hometown
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“was engaged or was about to engage in a business” for
which its remaining assets were unreasonably small, or
“intended to incur, or believed or reasonably should have
believed” it would incur, debts beyond its ability to pay. See
Minn. Stat. § 513.44(a)(2). Here, RFC presents no allegations
to show how a company that had “ceased all business
operations” at the time of the APA was left with insufficient
assets or was equitably insolvent for its ongoing business.
Although RFC argues that Hometown should have taken into
account its substantial potential liability to RFC arising from

the Hometown Action, 3  it fails to adequately plead facts
suggesting that Hometown “believed or reasonably should
have believed” that it would actually lose that suit and thus
become liable for RFC's alleged damages. Cf. Glenwood
Farms, Inc. v. Ivey, No. 03-cv-217-P-S, 2005 WL 2716497, at
*11 (D. Me. Dec. 20, 2005) (holding, at summary judgment,
that defendant's knowledge at time of fraudulent transfer that
he had been sued and that “millions of dollars were at stake”
was insufficient without more to establish that he should
have believed that he would incur debts beyond his ability
to pay). Without such allegations, the Court concludes that
the Complaint insufficiently pleads equitable insolvency or
unreasonably small capital.

3 RFC also contends in its brief that Hometown
should have known that it was facing substantial
unsatisfied IRS tax claims. (See Pls.' Mem. at 23.)
However, because this allegation is not contained
in the Complaint itself, it cannot affect this Court's
analysis of the adequacy of the pleadings.

b. Actual Fraudulent Transfer

Pursuant to Minn. Stat. § 513.44(a)(1), a transfer is fraudulent
as to a creditor if the debtor made the transfer “with
actual intent to hinder, delay, or defraud any creditor of
the debtor.” While plaintiffs must plead actual fraudulent
transfer claims with particularity, see Bartholomew v. Avalon
Capital Grp., Inc., 828 F. Supp. 2d 1019, 1027 (D. Minn.
2009), “[b]ecause the intent to defraud creditors is rarely
susceptible of direct proof, courts continue to rely on ‘badges
of fraud’ to determine whether a transfer is fraudulent.”
Citizens State Bank Norwood Young Am. v. Brown, 849
N.W.2d 55, 60 (Minn. 2014). The MUFTA lays out eleven
non-exclusive badges of fraud that may be considered in

determining intent, 4  and the Eighth Circuit has indicated that
“the presence of three badges of fraud is sufficient” to state

a claim for actual fraudulent transfer. In re Sherman, 67 F.3d
1349, 1357 (8th Cir. 1995).

4 These eleven badges are: (1) the transfer or
obligation was to an insider; (2) the debtor retained
possession or control of the property transferred
after the transfer; (3) the transfer or obligation
was concealed; (4) before the transfer was made
or obligation was incurred, the debtor had been
sued or threatened with suit; (5) the transfer was of
substantially all the debtor's assets; (6) the debtor
absconded; (7) the debtor removed or concealed
assets; (8) the value of the consideration received
by the debtor was not reasonably equivalent to the
value of the asset transferred or the amount of the
obligation incurred; (9) the debtor was insolvent
or became insolvent shortly after the transfer was
made or the obligation was incurred; (10) the
transfer occurred shortly before or shortly after a
substantial debt was incurred; and (11) the debtor
transferred the essential assets of the business to a
lienor who transferred the assets to an insider of the
debtor. Minn. Stat. § 513.44(b).

*9  Here, the Court finds, based on a fair reading of the
Complaint, that RFC has adequately pleaded at least the
following badges of fraud: (1) that before the transfer was
made or the obligation was incurred, the debtor had been
sued or threatened with suit; (2) that the transfer was of
substantially all the debtor's assets; and (3) that the value of
the consideration received by the debtor was not reasonably
equivalent to the value of the asset transferred. See Minn.
Stat. § 513.44(b)(4), (5), (8). With regard to the first of these
badges of fraud, the Complaint states that RFC had sued
Hometown in 2013, and that Hometown responded shortly
thereafter by transferring its assets to InterLinc. (See Compl.
¶¶ 87, 89, 126.) As to the second, RFC alleges that Hometown
transferred not only its office equipment and its leases, but
its employees and on-going business to InterLinc—in other
words, substantially all of its assets. (See id. ¶¶ 89-94.) Indeed,
RFC alleges that the only assets remaining to Hometown after
the InterLinc transaction were “a single checking account
containing $135; two accounts receivable in the form of
one performing and one non-performing residential mortgage
loan; mortgage files held in storage; and one computer
server.” (Id. ¶ 94.) Finally, for reasons previously discussed,
the Complaint adequately alleges that Hometown failed to
receive reasonably equivalent value for the transfer.
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As RFC has successfully met its burden of alleging
actual fraudulent transfer, it follows that RFC has also set
forth a prima facie case of personal jurisdiction based on
the fraudulent transfer exception to Minnesota's successor
liability statute. See Matson Logistics, LLC, 2012 WL
2005607, at *9. Thus, InterLinc's Rule 12(b)(2) motion is
denied.

3. Individual Defendants

The Court now turns to consider Individual Defendants'
related Rule 12(b)(2) motion. Like InterLinc, the Individual
Defendants argue that this Court lacks personal jurisdiction
over them because they lack constitutionally-sufficient
minimum contacts with the forum. (See Individual Defs.'
Mem. in Supp. of Mot. to Dismiss [Doc. No. 1848]
(“Individual Defs.' Mem. in Supp.”) at 6-11.) In support
of their argument, the Individual Defendants note that they
do not own property in Minnesota, have had no recent
contacts with anyone in Minnesota (aside from counsel for
this litigation), and have not visited Minnesota since the
1980s, when both individuals visited for work purposes
apparently unrelated to this case. (See id. at 3-4.) They further
argue that the allegedly fraudulent transfer RFC contends
the Individual Defendants orchestrated was based solely on
conduct occurring in Alabama or Texas. (See id. at 9.)
Although the Individual Defendants apparently concede that
they engaged in dealings with a forum resident (RFC) in their
capacities as officers of Hometown, and that these dealings in
some respect underpin the present litigation, they argue that,
under the “fiduciary shield doctrine,” these corporate contacts
cannot be imputed to the defendants in their individual
capacities. (See id. at 10.) Accordingly, they contend that this
Court must dismiss them from this case for lack of personal
jurisdiction.

RFC counters these arguments on three main fronts. First,
it argues that although the Individual Defendants may not
have entered the forum, their actions in setting into motion a
fraudulent transfer designed to prevent a Minnesota company
from recovering debts due to it were expressly aimed at the
forum. (See Pls.' Mem. at 28-29.) In this regard, RFC seeks
to base personal jurisdiction on the “Calder effects test” set
forth by the Supreme Court in Calder v. Jones, 465 U.S.
at 783. Second, RFC argues that the Individual Defendants
misapply the fiduciary shield doctrine, which it contends is
inapplicable to this case. (See id. at 31.) Finally, RFC argues
that even though the Individual Defendants are not technically

signatories to the RFC-Hometown Client Contract (at least in
their individual capacities), and thus are not directly bound by
its forum selection clause, this Court may bind them to that
clause because they are sufficiently “closely related” to the
dispute that it is foreseeable that they would be so bound. (See
id. at 32-33.)

In addressing these competing arguments, the Court will
begin by considering what effect, if any, the fiduciary shield
doctrine has on this Court's ability to exercise personal
jurisdiction over the Individual Defendants. As generally
stated, under that doctrine, “a corporate officer's actions made
in an official capacity do not create personal jurisdiction
over that officer as an individual but may be used to subject
the corporation to jurisdiction.” Jacobs Trading, LLC v. Am.
Eagle Trading Grp., LLC, No. 16-cv-406 (SRN/KMM), 2016
WL 5508805, at *5 (D. Minn. Sept. 28, 2016) (quotation and
citation omitted). Thus, as the Eighth Circuit has noted, “a
corporate officer or agent who has contact with the forum
state only with regard to the performance of corporate duties
does not thereby become subject to jurisdiction in his or
her individual capacity.” Ark. Rice Growers Coop. Ass'n v.
Alchemy Indus., Inc., 797 F.2d 565, 574 (8th Cir. 1986). In
line with these statements, the Individual Defendants argue
that any actions they may have taken in connection with
the RFC-Hometown Client Contract, or the APA transaction,
were taken in their capacities as corporate officers, and thus
cannot be imputed to them personally.

*10  In the context of this case, however, the Individual
Defendants' argument stretches the fiduciary shield doctrine
outside its proper boundaries. While the scope of the doctrine
is often painted with broad strokes, it is clear as a conceptual
matter that merely cloaking oneself in the garb of a corporate
officer cannot deflect the exercise of individual personal
jurisdiction in all instances. As an obvious example, no one
would seriously argue that a Minnesota court would be barred
from exercising personal jurisdiction over a corporate officer
in his individual capacity where that officer was in Minnesota
solely to attend a business meeting, but hit a pedestrian while
driving to that meeting. Of more immediate relevance to the
facts of this case, several courts have recognized an exception
to the fiduciary shield doctrine where the officer or director
is alleged to have committed fraud or another intentional
tort on behalf of the corporation, or to have acted for his
or her own benefit instead of the corporation's. See, e.g.,
Rice v. Nova Biomedical Corp., 38 F.3d 909, 912 (7th Cir.
1994) (“The [fiduciary] shield is withdrawn if the agent was
acting also or instead on his own behalf—to ‘serve personal
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interests.’ ”); GEC US 1 LLC v. Frontier Renewables, LLC,
No. 16-cv-1276 (YGR), 2017 WL 605070, at *4-5 (N.D. Cal.
Feb. 15, 2017) (holding that individual officer who proposed
allegedly fraudulent transfer could not invoke fiduciary shield
doctrine, because that doctrine does not apply where officer
is a “primary participant” in the alleged wrongdoing); S&M
Representatives, Inc. v. Hrga, No. 396-cv-1863G, 1997 WL
328004, at *8 (N.D. Tex. June 10, 1997) (holding that if “a
corporate officer engages in tortious conduct in his corporate
capacity in a forum, that conduct is sufficient to support
a court's in personam jurisdiction over that officer in his
individual capacity”); see also Calder, 465 U.S. at 790
(observing that defendants' “status as employees does not
somehow insulate them from jurisdiction”). The reasoning
behind these exceptions is plain—a corporate officer who
engages in intentional wrongdoing on behalf of the company
is not acting as a true fiduciary, and thus is not entitled
to the protections of a “fiduciary shield.” See Black's Law
Dictionary (10th ed. 2014), available at Westlaw BLACKS
(defining a “fiduciary” as “[s]omeone who is required to act
for the benefit of another person on all matters within the
scope of their relationship; one who owes to another the duties
of good faith, loyalty, due care, and disclosure”).

Here, the allegations in the Complaint, taken as true, make
plain that the Individual Defendants are alleged to have
orchestrated a fraudulent transfer—not the sort of thing a
“true fiduciary” would do—and to have done so in large
part to secure benefits to themselves as individuals, such as
continuing employment. In light of the generally recognized
exception to the fiduciary shield doctrine for such conduct,
the Court concludes that the doctrine does not stand in the
way of its exercise of personal jurisdiction over Individual
Defendants.

The Court thus turns to consider whether RFC has made
a prima facie showing of jurisdiction based on the Calder
effects test. To do so, it is helpful to begin with a brief
recitation of the Supreme Court's holding in the test's
namesake case. There, the Supreme Court upheld the
assertion of jurisdiction over an editor and reporter of the
National Enquirer, a Florida-based weekly newspaper with a
nationwide circulation. Calder, 465 U.S. at 785. The plaintiff,
an actress who resided in California, sued the defendants for
libel based on an article they had produced. Id. Although
the defendants had insignificant physical contacts with the
forum, and no control over the marketing of the publication
in California, the Court concluded that a California court
could nonetheless assert personal jurisdiction over them.

In so holding, the Court primarily relied on the fact that
defendants intentionally aimed their allegedly tortious actions
at California, that they knew the article would have a
“potentially devastating impact” on the plaintiff, and they
knew that the brunt of the injury would be suffered in
California, where the plaintiff resided and where the National
Enquirer had its largest circulation. Id. at 789-90. Under these
circumstances, the Court concluded that the defendants must
“reasonably anticipate being haled into court” in California,
despite taking their actions in Florida. Id. at 790.

The Eighth Circuit has addressed Calder’s scope and
application at length in only a handful of cases, the most
recent being Johnson v. Arden, 614 F.3d 785 (8th Cir. 2010).
In that case, the court announced that the Calder effects test
was to be construed “narrowly,” such that it applies only
where the defendant's allegedly tortious acts “are performed
for the very purpose of having their consequences felt in
the forum state.” 614 F.3d at 796-97 (citation omitted).
Mere effects in the forum state, the court emphasized, are
insufficient. Id. at 797. Further, the court stated that Calder
effects alone were insufficient to establish jurisdiction—
the defendant must still have other relevant contacts with
the forum. Id. Applying this holding to the facts of the
case before it, the Johnson court determined that allegedly
defamatory language about plaintiff and plaintiff's business
posted to a chatroom discussion board—even though the
postings mentioned that plaintiff was a resident of Missouri
—was insufficient to give rise to Calder jurisdiction. Id. at
796-97. In the court's view, there was insufficient basis upon
which to conclude that the postings were “performed for the
very purpose of having their consequences felt in Missouri.”
Id. at 796 (internal quotation omitted).

*11  In light of the Eighth Circuit's narrow interpretation
of Calder, the Court concludes that the facts alleged in
the Complaint provide an insufficient basis upon which to
ground personal jurisdiction over the Individual Defendants.
Although the Complaint certainly suggests that the Individual
Defendants acted as they did to harm a Minnesota company, it
is bereft of allegations from which the Court could conclude
that the effects of those actions were meant to be felt in this
forum specifically. Moreover, since Calder effects alone are
insufficient to establish jurisdiction, RFC must allege other
relevant contacts with the forum, which it has not done. Taken
as a whole, its allegations suggest nothing more than the sort
of “forum state effects” that the Johnson court made clear are
insufficient to establish jurisdiction. Id. at 797. Accordingly,
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if jurisdiction exists over Individual Defendants, it must be
found in some other form.

RFC, however, asserts an alternative and ultimately more
compelling argument in favor of personal jurisdiction—that
the Individual Defendants are bound by the forum selection
clause in the RFC-Hometown Client Contract. As several
courts, including this one, have recognized, a party need not
have signed a contract to be bound by its forum selection
clause so long as two primary prerequisites are met: (1) the
non-signatory must be “closely related” to the dispute; and (2)
it must be foreseeable that it will be bound by the contract.
See ELA Med., Inc. v. Arrhythmia Mgmt. Assocs., Inc., No.
06-cv-3580 (JNE/SRN), 2007 WL 892517, at *6 (D. Minn.
Mar 21, 2007); see also Manetti-Farrow, Inc. v. Gucci Am.,
Inc., 858 F.2d 509, 514 n.5 (9th Cir. 1988); C.H. Robinson
Worldwide, Inc. v. FLS Transp., Inc., 772 N.W.2d 528, 533-36
(Minn. Ct. App. 2009).

Here, RFC argues that the Individual Defendants were the
sole owners, officers, and directors of Hometown. They
signed the RFC-Hometown Client Contract, containing the
relevant forum selection clause, and were thus aware of
its contents. Indeed, they must have been aware that it
might be applied to them personally, as the clause covers,
among other things, proceedings against “any party or any
director, officer, [or] ... agent” of a party. (Compl., Ex. A § 9

(emphasis added).) 5  Further, RFC alleges that the Individual
Defendants were instrumental in orchestrating the fraudulent
transfers designed to avoid Hometown's liability under the
Client Contract. Faced with similar facts, several other courts
have concluded that similar defendants can and should be
bound by similar forum selection clauses. See, e.g., Comerica
Bank v. Whitehall Specialties, Inc., 352 F. Supp. 2d 1077,
1082 n.6 (C.D. Cal. 2004) (holding individual defendants
to a forum selection clause in the context of a fraudulent
transfer, where “the individual defendants are closely related
to the contractual relationship because they are the owners
and directors of Whitehall, one of the parties to the contract”);
MainStreet Bank v. Nat'l Excavating Corp., No. 10-cv-2116-
AW, 2010 WL 4295978, at *4 (D. Md. Oct. 28, 2010);
Citimortgage, Inc. v. First Preference Mortg. Corp., No. 4:06-
cv-1296 (ERW), 2007 WL 2684272, at *6 (E.D. Mo. Sept. 7,
2007). The Court thus concludes that Individual Defendants
are closely related to the relevant contract and this dispute,
and that it is sufficiently foreseeable that they would be
bound by the relevant forum selection clause. Accordingly,
the Court may exercise personal jurisdiction over Individual
Defendants.

5 Although the Individual Defendants point out that
they are not being sued in their capacities as
directors or officers of Hometown, this language
remains relevant because it puts them on notice
of the possibility that they would be subject to
jurisdiction in Minnesota.

B. Failure to State a Claim: Fraudulent Transfer
Claims

1. InterLinc

Counts III and IV of the Complaint state claims for
constructive and actual fraudulent transfer against all
defendants, including InterLinc. The Court having addressed
the adequacy of RFC's allegations relating to these two
counts in its discussion of personal jurisdiction, it will
not repeat the analysis here. As to InterLinc, the Court
concludes that the Complaint properly states a claim for
actual fraudulent transfer, but not, as currently pleaded, for
constructive fraudulent transfer. InterLinc's motion to dismiss
for failure to state a claim as to these counts is accordingly

granted in part, and denied in part. 6

6 In addition to state law claims for fraudulent
transfer, RFC also asserts claims under the
bankruptcy code. See 11 U.S.C. §§ 544, 548. The
parties apparently concede that the analysis under
§ 548 is not materially different than that set forth
under the MUFTA. (See InterLinc Mem. in Supp.
at 31 (“Thus, § 548(a)(1) essentially mirrors the
requirements for actual and constructive fraudulent
transfer claims under state-law fraudulent transfer
statutes.”).) See Zayed v. Allen, No. 13-cv-1896
(SRN/SER), 2016 WL 1038277, at *7 n.6 (D.
Minn. Mar. 10, 2015) (discussing the similarity
between the MUFTA and § 548). Likewise, §
544(b)(1) allows a trustee to avoid a transfer if that
transfer is “voidable under applicable law....” Here,
that applicable law includes the MUFTA. See, e.g.,
In re Goodspeed, 535 B.R. 302, 307 (Bankr. D.
Minn. 2015). Thus, the Court concludes that RFC
has properly pleaded actual fraud claims under the
bankruptcy code, as well.
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2. Individual Defendants

*12  The general analysis of the sufficiency of RFC's
allegations relating to actual and constructive fraudulent
transfer does not differ, in the context of the Individual
Defendants, from that discussed in relation to InterLinc. The
parties dispute, however, whether the Individual Defendants
constitute “transferees” under the MUFTA. (See Individual
Defs.' Mem. in Supp. at 13-15.) Ultimately, RFC seeks to
obviate the need for this inquiry by arguing that the Individual
Defendants are beneficiaries of the transfers from Hometown
to InterLinc, and thus subject to fraudulent transfer liability
on that basis. (See Pls.' Mem. at 26.) See Minn. Stat. §
513.48(b)(1) (“[T]he creditor may recover judgment for the
value of the asset transferred ... against ... the first transferee
of the asset or the person for whose benefit the transfer was
made....”) (emphasis added); 11 U.S.C. § 550(a)(1) (Plaintiff
“may recover ... the property transferred, or if the court
so orders, the value of such property, from ... the initial
transferee of such transfer or the entity for whose benefit such
transfer was made.”) (emphasis added). On this point, RFC
notes—correctly—that the Complaint repeatedly alleges that
the Individual Defendants are beneficiaries of the fraudulent
transfer. (See, e.g., Compl. ¶¶ 1, 6, 89, 97, 123, 128.)

In reply, the Individual Defendants do not directly attack the
sufficiency of RFC's pleading of beneficiary liability. Rather,
they contend that the “for whose benefit” language of the
relevant statute was never meant to apply to individuals, such
as Individual Defendants, who merely received employment.
(See Individual Defs.' Reply Br. [Doc. No. 2021] at 8.)
Relying on In re Dreier LLP, 452 B.R. 451 (Bankr. S.D.N.Y.
2011), Individual Defendants contend that the “quintessential
example of an entity for whose benefit a transfer is made is
a guarantor.” See 452 B.R. at 466. They further argue that
beneficiary liability will only lie where the benefit is “direct,
ascertainable and quantifiable....” Id. (citation omitted). In
this instance, the Individual Defendants argue that the alleged
benefit they obtained was too amorphous and dissimilar from
the “quintessential example” provided by Dreier to allow for
the imposition of liability.

Having reviewed Dreier and other cases provided by counsel,
the Court disagrees. The court in Dreier did not purport
to limit the application of beneficiary liability to instances
involving guarantors—more pertinently, nothing in the
relevant statutory language suggests any such limitation. See
Minn. Stat. § 513.48(b)(1); 11 U.S.C. § 550(a)(1). Likewise,

while the Court does not disagree that a properly pleaded
benefit must be “direct, ascertainable, and quantifiable,” it
sees no reason to conclude that RFC has not properly alleged
as much with regard to Individual Defendants. Although RFC
has not yet quantified that benefit, the value of Individual
Defendants' employment is hardly so nebulous so as to defeat
the analytical powers of a properly instructed jury. The Court
also notes that at least one court, faced with very similar
facts, concluded that beneficiary liability was properly stated.
See In re B.S. Livingston & Co., Inc., 186 B.R. 841 (D.N.J.
1995). In that case, the principals of B.S. Livingston sold the
core of their business to “Stemcor” in return for $800,000
for inventory, and “lucrative positions” of employment for
key B.S. Livingston employees (including the principals
themselves). See 186 B.R. at 847. On these facts, the district
court had no trouble concluding that the B.S. Livingston
principals were, at least in part, “entities for whose benefit the
Stemcor transaction was consummated.” Id. at 865 (quotation
omitted). Accordingly, the court agreed that the bankruptcy
court had correctly declined to dismiss counts against those
principals based on a theory of beneficiary liability.

Taken as a whole, the Court finds that RFC has properly
alleged that the Individual Defendants are “person[s] for
whose benefit the [fraudulent] transfer was made.” Minn.
Stat. § 513.48(b)(1). Accordingly, and for reasons previously
stated, the Court concludes that Individual Defendants'
Rule 12(b)(6) motion should be granted as to constructive
fraudulent transfer, and denied as to actual fraudulent transfer.

C. Failure to State a Claim: Successor Liability
Claims

*13  In addition to the fraudulent transfer claims, the
Complaint raises two counts against InterLinc—for breach
of contract and indemnification—that depend upon a
finding of successor liability. As discussed previously, this
Court has concluded that personal jurisdiction exists over
InterLinc because RFC has properly made a prima facie
showing of fraudulent transfer-based successor liability.
Nonetheless, InterLinc argues that fraudulent transfer cannot,
as the Complaint is currently pleaded, underpin RFC's
successor liability-based claims. This is so because, while
the Complaint as a whole presents a case that InterLinc is
Hometown's successor based on fraudulent transfer, Counts
I and II do not mention that basis for liability. Rather,
they allege only that “InterLinc succeeded to Hometown's
liabilities and obligations under the Agreement” because
“InterLinc is a mere continuation of, or de facto merged with,
Hometown....” (See Compl. at ¶¶ 105, 114 (emphasis added).)
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In InterLinc's view, therefore, RFC has not properly stated
claims based on successor liability.

The Court agrees. While an analysis of the whole Complaint
reveals that RFC has alleged fraud-based successor liability,
crucially, it fails to do so in these counts. Instead, it alleges
only successor liability based on mere continuation or de
facto merger, which, for reasons previously discussed, are not
viable under either Minnesota or Alabama law. Nonetheless,
the Court will permit RFC to amend its complaint to so allege.
Accordingly, InterLinc's motion to dismiss these counts is
granted without prejudice to RFC to amend its complaint.

D. Improper Venue and Motion to Transfer
In addition to their other bases for dismissal, InterLinc and
the Individual Defendants argue that venue in this District is
improper, or at least inconvenient. Thus, InterLinc moves to
dismiss the Complaint for improper venue, under 28 U.S.C.
§ 1391, and Individual Defendants contend that this matter
should be transferred to the Northern District of Alabama,
under either 28 U.S.C. 1404(a) or 28 U.S.C. § 1406.

Because the Court has already found that RFC has adequately
pleaded that the Individual Defendants are bound by the
terms of the forum selection clause contained in the RFC-
Hometown Client Contract, the motion to transfer is easily
resolved. As the Eighth Circuit has observed, “a forum
selection clause may be viewed as a waiver of a defendant's
right to object to venue.” Dominium Austin Partners, L.L.C.
v. Emerson, 248 F.3d 720, 727 (8th Cir. 2001). In the specific
context of motions to transfer, “a valid forum-selection clause
[should be] given controlling weight in all but the most
exceptional cases.” Atl. Marine Constr. Co. v. U.S. Dist. Court
for W. Dist. of Tex., 134 S. Ct. 568, 581 (2013) (citation
omitted). The present matter is not one of those exceptional
cases. Thus, the forum selection clause decisively outweighs
any countervailing considerations in favor of transfer, and
Individual Defendants' motion is denied.

The Court likewise concludes that venue in this district is
proper as to InterLinc. Pursuant to 28 U.S.C. § 1391(b)
(2), suit may be brought in “a judicial district in which a
substantial part of the events or omissions giving rise to
the claim occurred....” To survive a Rule 12(b)(3) motion, a
plaintiff need only make a prima facie showing that venue
is properly laid. See Doula v. United Techs. Corp., 759 F.
Supp. 1377 (D. Minn. 1991). That showing need not be that
the chosen venue is the “best” possible option—merely that

it is an appropriate one in accordance with statute. See Setco.
Enters. Corp. v. Robbins, 19 F.3d 1278, 1281 (8th Cir. 1994).

Here, RFC has adequately alleged that a “substantial
part” of the events underpinning this litigation are tied to
Minnesota. Specifically, the Complaint plainly alleges that
Hometown is liable for damages arising from breach of its
obligations under a Minnesota contract, and that InterLinc
—as Hometown's successor—has assumed both Hometown's
contractual responsibilities and its potential liability to RFC.
The Complaint further alleges that the APA between InterLinc
and Hometown was executed with the express purpose of
evading these obligations to a Minnesota company. Whether
or not these facts make Minnesota the “best” forum, they
are sufficient to discharge RFC's prima facie burden under
28 U.S.C. § 1391(b)(2). Accordingly, InterLinc's motion is
denied.

IV. ORDER
*14  Based on the foregoing, and all the files, records, and

proceedings herein, IT IS HEREBY ORDERED that:

1. Defendant InterLinc Mortgage Services, LLC's Motion
to Dismiss for Lack of Personal Jurisdiction [Doc. No.
1853] is DENIED;

2. Defendant InterLinc Mortgage Services, LLC's Motion
to Dismiss for Failure to State a Claim [Doc. No. 1853]
is GRANTED in part and DENIED in part;

3. Defendant InterLinc Mortgage Services, LLC's Motion
to Dismiss for Improper Venue [Doc. No. 1853] is
DENIED;

4. Individual Defendants' Motion to Dismiss for Lack of
Personal Jurisdiction [Doc. No. 1846] is DENIED;

5. Individual Defendants' Motion to Dismiss for Failure to
State a Claim [Doc. No. 1846] is GRANTED in part
and DENIED in part;

6. Individual Defendants' Motion to Transfer Venue [Doc.
No. 1846] is DENIED;

7. All dismissed claims are dismissed WITHOUT
PREJUDICE; and

8. RFC must file an amended complaint, if it so chooses,
within THIRTY DAYS of the date of this Order.

Case 2:19-ap-01383-SK    Doc 239-3    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Appendix     Page 98 of 431



In re: RFC and ResCap Liquidating Trust Litigation, Not Reported in Fed. Supp. (2017)
2017 WL 1483374

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 14

All Citations

Not Reported in Fed. Supp., 2017 WL 1483374

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.

Case 2:19-ap-01383-SK    Doc 239-3    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Appendix     Page 99 of 431



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit I 

Case 2:19-ap-01383-SK    Doc 239-3    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Appendix     Page 100 of 431



Infusion Partners v. Otono Networks, Inc., Not Reported in Fed. Supp. (2017)
2017 WL 1959225

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 1

2017 WL 1959225
Only the Westlaw citation is currently available.

United States District Court, D. Oregon,
Portland Division.

INFUSION PARTNERS, a domestic
limited liability company, Plaintiff,

v.
OTONO NETWORKS, INC., a foreign corporation;

and Emir Aboulhosn, individually, Defendant.

Case No. 3:16-cv-2288-AC
|

Signed 04/12/2017

Attorneys and Law Firms

Michael T. Wise, Blair Townsend, Lake View Village, Lake
Oswego, OR, for Plaintiff.

Nathan T. Alexander, Shawn J. Larsen-Bright, Zachary E.
Davison, Dorsey & Whitney LLP, Seattle, WA, for Defendant.

FINDINGS AND RECOMMENDATION

JOHN V. ACOSTA, United States Magistrate Judge

Introduction

*1  Plaintiff Infusion Partners LLC (“Infusion”) filed this
lawsuit to collect amounts allegedly due from defendants
Otono Networks, Inc., (“Otono”) and Emir Aboulhosn
(“Aboulhosn”) (collectively “Defendants”), pursuant to the
terms of various agreements between the parties. Currently
before the court is Defendants' motion to dismiss pursuant
to Rule 12(b)(2) of the Federal Rules of Civil Procedure.
Defendants claim the court lacks personal jurisdiction over
them.

The court finds Infusion failed to carry its burden to present
evidence that establishes Defendants' purposefully availed
themselves of the privilege of conducting business with
the state of Oregon or purposefully directed an intentional
act at the state of Oregon. Accordingly, the court lacks
personal jurisdiction over Defendants and this action should
be dismissed.

Background

Otono, formerly known as Roam Mobility, is a cellular
network operator and technology provider incorporated in
Canada in 2011. (Aboulhosn Decl., ECF No. 15, ¶¶ 2-3.)
Otono's principal place of business is in Vancouver, British
Columbia, Canada. (Aboulhosn Decl. ¶ 2.) Otono has never
established operations or offices outside of Canada and all of
its directors, including Aboulhosn, Otono's founder and CEO,
are domiciled in Canada. (Aboulhosn Decl. ¶¶ 1, 3, 6.)

Infusion, an Oregon corporation with a principal place
of business in Lake Oswego, Oregon, offers executive-
level consulting services in the telecommunications industry.
(Sander Decl., ECF No. 18, ¶ 2; Compl., ECF No. 2, ¶ 3.)
Brad Sander, managing member of Infusion (“Sander”), was
previously employed by AT&T, and has existing connections
with T-Mobile executives, allowing Infusion to establish
baseline processes and procedures for dealing with T-Mobile.
(Sander Decl. ¶ 5.)

On October 15, 2013, Doug Chartier with T-Mobile US
(“Chartier”), sent an email to Aboulhosn and Sander to
introduce the two men for the purpose of engaging in
discussions regarding a potential board role with Otono
for Sander. (Aboulhosn Decl. ¶ 11, Ex. A.) After several
telephone conversations initiated by Aboulhosn, Otono
determined Sander was not a good fit for its board, but Sander
maintained contact with Otono and presented proposals
for various consulting services. (Aboulhosn Decl. ¶ 12.)
On November 8, 2013, Sander forwarded a draft Mutual
Confidentiality Agreement (“Confidentiality Agreement”) to
Aboulhosn, as well as a proposed agenda for a meeting
between Sander and Otono to occur in Canada in early
December, 2013 (the “Proposal”). (Aboulhosn Decl. ¶ 12,
Ex. B.) The Proposal obligated Sander to provide two-days
of discovery, consultation, and evaluation of Otono at a total
cost of $10,000 plus associated travel costs and expenses.
(Aboulhosn Decl. Ex. B.) The Confidentiality Agreement

contained an Oregon choice of law provision. 1  (Sander
Decl ¶¶ 7, 8.) Aboulhosn voiced a blanket objection to any
choice of law provision explaining he did not want traditional

contract language in Otono's agreements. 2  (Sander Decl. ¶
39.) Despite Otono's refusal to execute the Confidentiality
Agreement and Aboulhosn's rejection of the choice of law and
venue provisions, Sander assumed the parties' relationship
was subject to Oregon law. (Sander Decl. ¶ 8.)
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1 The “choice of law” provision in the
Confidentiality Agreement provided: “This
Agreement will be covered by the laws of the
state of Oregon, without regard to any provision
of Oregon law that would require or permit the
application of the substantive law of any other
jurisdiction.” (Aboulhosn Dec. Ex. B at ¶ 9.)

2 Sander represented that all agreements between the
parties initially included language stating that the
choice of law and venue was Oregon, referencing
the Confidentiality Agreement. (Sander Decl. ¶
39). However, the Confidentiality Agreement did
not contain language establishing venue in Oregon.

*2  Pursuant to the terms of the Proposal, Sander traveled

to Canada in December 2013 3  on a three-day trip to provide
various consulting services to Otono and participate in a
single-day strategy session with the Otono board of directors.
(Aboulhosn Decl. ¶ 13, Ex. C.) Otono mailed a check
representing the initial payment for the consulting services to
Infusion's Oregon office. (Sander Decl. ¶ 10.)

3 The parties dispute the dates of this trip. Otono
asserts Sander traveled to Canada on December
16, 2013, and participated in a December 18, 2013
strategy session with the Otono board of directors.
(Aboulhosn Decl. ¶ 13.) Infusion contends Sander
was in Canada from December 2, 2013, to
December 4, 2013, at Otono's expense and offers
documents supporting this contention, but also later
admits to attending the December 18, 2013 board
meeting. (Sander Decl. ¶¶ 9, 12.) The documents
referenced by Sander in support of the December
2013 establish Aboulhosn reserved a room for
Sander in Canada for the evening of January 30,
2014, not during any time period in December
2013. (Sander Decl. Ex. B.)

The following month, Sander forwarded a proposal offering
to assist Otono in creating a strategic plan for 2014.
(Aboulhosn Decl. ¶ 14.) Sander claims this proposal was
drafted in response to a request from Otono. (Sander
Decl. ¶ 13.) Otono accepted the proposal with a projected
duration of thirty days and cost of $30,000, plus travel
expenses. (Aboulhosn Decl. ¶ 14, Ex. D.) On January 14,

2014, 4  Infusion forwarded an invoice for $30,000 to Otono
requesting payments be made by electronic funds transfer or
overnight mail. (Sander Decl. Ex. D.) The invoice provided
the routing and account numbers for Infusion's Wells Fargo

Bank account as well as Infusion's corporate address in Lake
Oswego, Oregon. (Sander Decl. Ex. D.) Sander forwarded to
Otono by email on February 3, 2014, a copy of a channel
strategy worksheet Infusion prepared in Oregon. (Sander
Decl. ¶ 14, Ex. C.) On February 6, 2014, Sander traveled
to Canada to meet and work with Otono's management to
prepare a strategic plan, and again to present the plan at a
February 24, 2014 board meeting. (Aboulhosn Decl. ¶ 14, Ex.
D; Sander Decl. ¶ 13.)

4 Again, the parties dispute the date of this proposal.
Sander claims he forwarded the proposal to Otono
on January 30, 2014. (Sander Decl. ¶ 13.) However,
the documents offered by Sander establish Infusion
forwarded an invoice dated January 14, 2014, to
Otono with “$20,000 due upon execution (January
14, 2014)” and that Sander was in Canada at
Otono's expense on January 30, 2014. (Sander
Decl. Exs. B, D.)

In the fall of 2014, Otono investigated the expansion
of its cellular services to Apple SIM, referred to as
the “TMUS-Banana Initiative”. (Aboulhosn Decl. ¶ 16.)
In October 2014, Otono agreed to hire Infusion based,
at least in part, both on Sander's negotiation experience
with Apple gained while employed by AT&T, and the
benefit it would provide Otono in developing a proposal
for the TMUS-Banana Initiative. (Aboulhosn Decl. ¶ 16.)
Aboulhosn represents Sander approached him about a desire
to consult on the TMUS-Banana Initiative, while Sander
claims Infusion prepared a proposal “at Mr. Aboulhosn's
request and direction.” (Aboulhosn Decl. ¶ 16; Sander Decl.
¶ 20.)

The parties negotiated by email and over the phone, and
eventually agreed upon the Advisory Services Agreement,
which Sander emailed to Aboulhosn and Aboulhosn signed
in Canada on October 17, 2014 (the “Advisory Agreement”).
(Aboulhosn Decl. ¶¶ 16, 17.) The Advisory Agreement,
prepared by Sander on Infusion letterhead, required Infusion
to “work directly with Emir Aboulhosn to provide Industry
Experience, Focus & Oversight to TMUS-Banana Initiative”
from October 15, 2014, to November 1, 2014, at an hourly
rate of $350.00. (Aboulhosn Decl. Ex. E.) An initial payment
of $2,100.00 was payable on execution of the Advisory
Agreement with cumulative hours invoiced weekly thereafter.
(Aboulhosn Decl. Ex. E.) The weekly invoices, as well as
travel expenses, were payable upon receipt via electronic
funds transfer through the automated clearing house to
Infusion's Wells Fargo Bank account. (Aboulhosn Decl. Ex.
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E.) Otono did not market the TMUS-Banana Initiative to the
United States before 2016 and never directed any marketing
toward Oregon. (Aboulhosn Decl. ¶ 16.)

*3  On December 1, 2014, Aboulhosn signed a second
agreement entitled Business Development Acceleration
Agreement (“Development Agreement”) created by Sander
on Infusion letterhead and forwarded to Otono by email.
(Aboulhosn Decl. ¶ 18, Ex. F.) Again, the parties dispute
who initiated the contact resulting in the negotiation of the
Development Agreement. (Aboulhosn Decl. ¶ 18; Sander
Decl. ¶¶ 17, 23.) The Development Agreement memorialized
Otono's agreement to hire Infusion to assist Otono in
solidifying a business relationship, and ultimately facilitating
a licensing deal, with The Walt Disney Company and
Lucas Film Studios (collectively “Disney”). (Aboulhosn
Decl. ¶ 18, Ex. F.) The parties negotiated the particulars of
the Development Agreement by email and telephone and
Aboulhosn signed the Development Agreement in Canada.
(Aboulhosn Decl. ¶ 18.)

Pursuant to the terms of the Development Agreement,
Infusion agreed to:

identify in-roads to obtain a relationship with The
Walt Disney Company (“Disney”) by leveraging senior
relationships and will specifically:

• Identify any barriers to entry and secure introductions
of Client to appropriate Disney representatives;

• Make recommendations regarding the market
opportunity and ability to penetrate Disney via a vendor/
partnership relationship;

• Advise Client regarding account penetration strategy
with the purpose of obtaining an agreement between
Disney and the Client;

• Actively support the deal path in parallel with
and in coordination with Client representative(s) Amir
Aboulhosn;

• Comply with all applicable laws and Disney policies
and rules in providing the services to be provided
hereunder; and

• Promote Client to Disney and its representatives.

(Aboulhosn Decl. Ex. F.) Infusion committed to using its
best efforts to help Otono obtain an agreement with Disney

but made no guarantee Disney would execute such an
agreement. (Aboulhosn Decl. Ex. F.) Infusion would assign a
Direct Senior Resource to drive the project plan and account
penetration strategy at a cost of $15,000 per month plus
commissions. (Aboulhosn Decl. Ex. F.) The initial term of
the Development Agreement was ninety days with the base
rate paid in specified monthly increments through March
1, 2015. (Aboulhosn Decl. Ex. F.) On April 22, 2015, the
Development Agreement was extended to July 1, 2015, with
the addition of a “Flat Fee” of $2,500 a month to cover
expenses. (Aboulhosn Decl. Ex. G.) Sander prepared the
extension documentation on Infusion letterhead and emailed
it to Aboulhosn, who signed the extension documentation in
Canada and returned it to Sander by email. (Aboulhosn Decl.
¶ 22.) Payments under the Development Agreement were to
be paid via electronic funds transfer. (Aboulhosn Decl. Exs.
F, G.) Otono did not renew the Development Agreement a
second time despite encouragement from Infusion and the
Otono board of directors withdrew its support of the Disney
project in late 2015. (Aboulhosn Decl. ¶¶ 22, 25.)

The performance of the counseling services listed in the
Advisory Agreement and the Development Agreement
(collectively the “Agreements”) contemplated Sander would
travel to Canada to meet with Otono executives and make
presentations to the Otono board of directors, as well as to
California to meet with Disney representatives. (Aboulhosn
Decl. ¶¶ 19, 20.) This is supported by the description of
the counseling services and the provision for travel costs
in the Agreements, specifically the flat fee for expenses in
the Development Agreement. (Aboulhosn Decl. Exs. E, F,
G.) However, “[m]ost of the actual work leveraged Infusion
domain knowledge, staff, resources and artifacts located in
Oregon” and “was undertaken in Oregon.” (Sander Decl.
¶ 11.) Sander estimated eighty-five percent of the work
performed by Infusion for Otono took place in Oregon,
with ten percent occurring in Washington, four percent in
California, and less than one percent in Canada. (Sander Decl.
¶ 44.)

*4  Sander represents he and Aboulhosn discussed Otono's
goal to expand its consumer cellular services in the
United States. (Sander Decl. ¶¶ 18, 19.) In September
2015, Aboulhosn asked Sander to review a draft of a
letter addressed to Chartier discussing issues between
Otono and T-Mobile US, and Otono's interest in pursuing
other projects, including the development of a US-only
service for Apple Inc. (Sander Decl. Ex. A.) In the letter,
Aboulhosn expressed Otono's interest in expanding beyond
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the temporary travel SIM and described discussions with

an unidentified telecommunications company 5  in September
2012 for “a new wireless prepaid product for the US consumer
in order to move beyond the temporary roaming replacement
SIM.” (Sander Decl. Ex. A.)

5 Aboulhosn indicated he met with “Jeremy Korst
who at the time was Vice President & General
Manager, Wholesale” but did not identify the
company Korst worked for. (Sander Decl. Ex. A.)

In December 2015, Sander asked Aboulhosn to travel to
Oregon to discuss Otono's receivables, which were reaching
ninety days. (Aboulhosn Decl. ¶ 24.) Sander wanted to
introduce Aboulhosn to Infusion's financial officer to provide
assurances the invoice would be paid. (Aboulhosn Decl. ¶ 24.)
Aboulhosn represents he arrived in Oregon the evening of
December 15, 2015, met briefly with Sander and the financial
officer, and left at noon on December 16, 2015. (Aboulhosn
Decl. ¶ 24.) Sander asserts Aboulhosn “traveled to Infusion's

offices for a two-day working session on December 10 th  and

11 th , 2015.” (Sander Decl. ¶ 32.)

Sander states Aboulhosn continued to hire Infusion for
consulting services for Otono's benefit through March 2016
and represented Otono would pay for these services under
the Advisory Agreement. (Sander Decl. ¶ 33.) Specifically,
Aboulhosn asked Sander to “set up meetings, including
in Oregon, to meet with potential partners or business
connections.” (Sander Decl. ¶ 33.) Sander scheduled a
meeting between a distribution company and Otono in
Oregon but Aboulhosn cancelled the in-person meeting and
participated by telephone from Canada. (Sander Decl. ¶ 34.)
Sander also cultivated relationships on behalf of Otono with
various Oregon entities, such as Cliqua, Qualcomm, Intel, and
Consumer Cellular, and discussed other Oregon opportunities
with Aboulhosn. (Sander Decl. ¶¶ 36, 37.) While Sander
believes “Mr. Aboulhosn traveled to Oregon several times
to meet with potential distributors, developers and business
associates in furtherance of the goals in which Infusion was
involved,” there is no evidence Aboulhosn, or any other
Otono representative, traveled to Oregon at any time other
than the one-night stay on December 15, 2015. (Sander Decl.
¶ 45.)

Legal Standard

A motion to dismiss for lack of personal jurisdiction is
governed by Rule 12(b)(2) of the Federal Rules of Civil
Procedure. A party seeking to invoke the jurisdiction of
the federal court has the burden to establish that such
jurisdiction exists. Data Disc, Inc. v. Sys. Tech. Assoc., Inc.,
557 F.2d 1280, 1285 (9th Cir. 1977). Accordingly, when “a
defendant moves to dismiss a complaint for lack of personal
jurisdiction, the plaintiff bears the burden of demonstrating
that jurisdiction is appropriate.” Schwarzenegger v. Fred
Martin Motor Co., 374 F.3d 797, 800 (9th Cir. 2004)(citing
Sher v. Johnson, 911 F.2d 1357, 1361 (9th Cir. 1990)).

“The court may consider evidence presented in affidavits to
assist it in its determination and may order discovery on the
jurisdictional issues.” Doe v. Unocal Corp., 248 F.3d 915,
922 (9th Cir. 2001)(citing Data Disc, 557 F.2d at 1285). If
the court makes a jurisdictional decision based only on the
pleadings and any affidavits submitted by the parties and does
not conduct an evidentiary hearing, “the plaintiff need make
only a prima facie showing of jurisdictional facts to withstand
the motion to dismiss.” Id. (quoting Ballard v. Savage, 65
F.3d 1495, 1498 (9th Cir. 1995)). In this scenario, the court
must assume the truth of uncontroverted allegations in the
complaint, and resolve factual conflicts and doubts in the
plaintiff's favor. Ochoa v. J.B. Martin & Sons Farms, Inc., 287
F.3d 1182, 1187 (9th Cir. 2002).

*5  Determining whether personal jurisdiction exists over
an out-of-state defendant involves two inquiries: whether
the forum state's long-arm statute permits the assertion of
jurisdiction and whether assertion of personal jurisdiction
violates federal due process. Pebble Beach Co. v. Caddy,
453 F.3d 1151, 1155 (9th Cir. 2006)(citing Fireman's Fund
Ins. Co. v. Nat. Bank of Coops., 103 F.3d 888, 893 (9th
Cir. 1996)). Oregon's long-arm statute, found in Rule 4L
of the Oregon Rules of Civil Procedure, confers personal
jurisdiction to the outer limits of due process under the United
States Constitution and is, therefore, coextensive with federal
due process. Pacific Reliant Indus., Inc. v. Amerika Samoa

Bank, 901 F.3d 735, 737 (9th Cir. 1990). 6  Due process
requires that a defendant, if not present in the state, “have
certain minimum contacts with it such that the maintenance
of the suit does not offend traditional notions of fair play
and substantial justice.” Int'l Shoe Co. v. Washington, 326
U.S. 310, 316 (1945) (internal quotation marks omitted).
The fundamental issue is whether a “defendant's conduct and
connection with the forum [S]tate are such that he should
reasonably anticipate being haled into court there.” Haisten v.
Grass Valley Med. Reimbursement Fund, Ltd., 784 F.2d 1392,
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1397 (9th Cir. 1986)(quoting World-Wide Volkswagen Corp.
v. Woodson, 444 U.S. 286, 297 (1980)).

6 Infusion argues personal jurisdiction is appropriate
under OR. RULES. CIV. P. 4E. However,
Oregon jurisdictional statutes may not expand the
jurisdiction of the federal courts beyond the scope
of personal jurisdiction allowed by federal due
process. Walden v. Fiore, ––– U.S. ––––, 134 S.
Ct. 1115, 1121 (2014). Accordingly, the issue of
personal jurisdiction must ultimately be analyzed
under federal due process standards.

Discussion

I. Personal Jurisdiction
A court's personal jurisdiction over a party may be general or
specific. General jurisdiction exists if the defendant's contacts
with the forum state are substantial, or continuous and
systematic—“of the sort that approximate physical presence.”
Bancroft & Masters, Inc. v. Augusta Nat'l, Inc., 223 F.3d 1082,
1086 (9th Cir. 2000). The standard for general jurisdiction
is quite high, requiring that a defendant not only have
engaged in activity the forum state, but must “[sit] down
and [make] itself at home.” Glencore Grain Rotterdam B.V.
v. Shivnath Rai Harnarain Co., 284 F.3d 1114, 1125 (9th
Cir. 2002). On the other hand, a court may exercise specific
jurisdiction over a defendant when a case “aris[es] out of
or relate[s] to the defendant's contacts with the forum.”
Helicopteros Nacionales de Columbia v. Hall, 466 U.S. 408,
414 n.8 (1984). Here, Infusion does not contend the court
has general jurisdiction over Defendants; instead, Infusion
argues Defendants' contacts with the state of Oregon support
a finding of specific jurisdiction.

The Ninth Circuit employs a three-part test to determine
whether a defendant's contacts with the forum state establish
specific jurisdiction. Specific jurisdiction exists when: 1)
the defendant purposefully directs activities or consummates
some transaction with the forum or performs some act
by which it purposefully avails itself of the privilege of
conducting business in the forum state, the claim arises from
those forum-related activities, and the exercise of jurisdiction
is reasonable. Schwarzenegger, 374 F.3d at 802. “If any of the
three requirements is not satisfied, jurisdiction in the forum
would deprive the defendant of due process of law.” Omeluk
v. Langsten Slip & Batbyggeri A/S, 52 F.3d 267, 270 (9th
Cir. 1995). The plaintiff bears the burden of satisfying the

first two prongs of the test. Schwarzenegger, 374 F.3d at 802
(citing Sher, 911 F.2d at 1361). Once the first two prongs are
satisfied, the burden shifts to the defendant to establish the
exercise of personal jurisdiction would not be reasonable. Id.

In the complaint, Infusion asserts two breach of contract
claims based on Defendants' failure to perform its obligations
under the Agreements (the First and Third Claims for Relief);
two claims for accounts stated based on Defendants' failure
to pay amounts due under the Agreements (the Second and
Fourth Claims for Relief); a claim for quantum meruit based
on services performed by Infusion under the Agreements (the
Fifth Claim for Relief); a claim for tortious interference with
Infusion's business relationships with Disney, AT&T, and
other telecommunications providers based on commissions
lost by Defendants' failure to engage in business relationships
with the telecommunication providers (Sixth Claim for
Relief); and a claim for declaratory relief that Infusion has
a right to commissions under the Development Agreement
(Seventh Claim for Relief). The Ninth Circuit engages in a
slightly different analysis when considering the first factor
of the specific jurisdiction test for contract claims and tort
claims. A “purposeful availment” analysis generally applies
to claims sounding in contract while a “purposeful direction”
analysis applies to claims sounding in tort. Brayton Purcell
LLP v. Recordon & Recordon, 606 F.3d 1124, 1128 (9th
Cir. 2010). As Infusion has asserted claims sounding in
both contract and tort, the court must analyze Defendants'
connections with the state of Oregon under both standards.

A. Purposeful Availment
*6  Typically, a finding of “purposeful availment” is

based on actions taken by defendant in the forum state.
Schwarzenegger 374 F.3d at 802. “In order to have
purposefully availed oneself of conducting activities in the
forum, the defendant must have performed some type of
affirmative conduct which allows or promotes the transaction
of business within the forum state.” Sinatra v. Nat'l Enquirer,
Inc., 854 F.2d 1191, 1195 (9th Cir. 1988). The existence of
a contract with a resident in the forum state is, in itself,
insufficient to satisfy the purposeful availment requirement.
Burger King Corp. v. Rudzewicz, 471 U.S. 462, 478 (1985).
Similarly, merely “random, fortuitous, or attenuated” contacts
are insufficient. Id. at 175 (internal quotation marks omitted).
Finally, the relevant contacts must be attributable to the
defendant, not actions taken solely by the plaintiff. Sinatra,
854 F.2d at 1195.
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Infusion offers evidence Defendants reached out to Infusion
in Oregon expressing a desire to utilize Infusion consulting
services with regard to the TMUS-Banana Initiative and
the Disney project and, eventually, to further its goal to
expand its consumer cellular services into the United States.
After negotiating the terms of the Agreements by telephone
and email, Sander prepared the Agreements, as well as the
extension of the Development Agreement, and forwarded
them by email to Aboulhosn, who executed the Agreements
and the extension in Canada. The parties corresponded
regularly by telephone and email. Sander traveled to Canada
on several occasions to meet with, and present information
to, Otono executives, but the vast majority of Infusion
work under the Agreements occurred in Oregon. Otono
asked Infusion to arrange meetings with various companies,
including Oregon companies or companies with a presence in
Oregon. However, Defendants never attended any meeting in
Oregon. In fact, Aboulhosn traveled to Oregon only once at
Infusion's request to discuss billing issues, and stayed for less
than twenty-four hours. Otono paid for Infusion's consulting
services by electronic fund transfers into Infusion's Oregon
bank account.

To establish the existence of personal jurisdiction, Infusion
relies heavily on its performance in Oregon of the vast
the majority of its work under the Agreements. However,
Infusion's performance of its contractual obligations is not
sufficient to justify personal jurisdiction over Defendants.
Picot v. Weston, 780 F.3d 1206, 1213 (9th Cir. 2015)
(“[T]he fact that a contract envisions one party discharging
his obligations in the forum state cannot, standing alone,
justify the exercise of jurisdiction over another party to the
contract.”)

Infusion also emphasizes Defendants' relationship with
Infusion to establish the Defendants' requisite contacts with
the state of Oregon. The United States Supreme Court
recently clarified how the relationship between parties to a
lawsuit affects the personal jurisdiction analysis. The Court
cautioned that a plaintiff's contacts with the forum state
cannot be decisive in determining whether the defendant had
sufficient contacts with the forum state to support personal
jurisdiction. Walden v. Fiore, ––– U.S. ––––, 134 S. Ct. 1115
(2014). Rather, the court must concentrate on the relationship
between the defendants, the forum state, and the litigation.
Id. at 1121. “[T]he relationship must arise out of contacts that
the ‘defendant himself’ creates with the forum State.” Id. at
1122 (quoting Burger King, 471 U.S. at 475). To that end, the
court must look “to the defendant's contacts with the forum

State itself, not the defendant's contacts with persons who
reside there.” Id. The Court offered examples of such contacts
sufficient to support jurisdiction, such as when a defendant
enters into a contractual relationship that envisions continuing
and wide-reaching contacts in the forum state or circulates
magazines with the intent to exploit a market in the forum
state. Id. (citing Burger King, 471 U.S. at 479-480; Keeton
v. Hustler Magazine, Inc., 465 U.S. 781 (1984)). The Court
acknowledged “a defendant's contacts with the forum State
may be intertwined with his transactions or interactions with
the plaintiff or other parties,” but explained “a defendant's
relationship with a plaintiff or a third party, standing alone, is
an insufficient basis for jurisdiction.” Id. at 1123.

*7  In Paragon Bioteck, Inc. v. Altaire Pharm. Inc., 3:15-
cv-00189-PK, 2015 WL 4253996, *1-*2 (D. Or. July 10,
2015), Judge Simon acknowledged that Walden and Picot
“altered the landscape of personal-jurisdiction analysis” and
adopted Judge Papak's finding that the plaintiff failed to meet
its burden to demonstrate the court had personal jurisdiction
over the non-resident defendant. The facts in Picot and
Paragon are similar to those before the court.

In Picot, the plaintiff, a California resident, sued a Michigan
resident seeking a declaratory judgment that no oral
agreement existed. Picot, 780 F.3d at 1209. The parties were
introduced through a third party, a resident of Nevada, and
the three decided to join forces in developing new technology.
Id. The parties met in Michigan to discuss the terms of
the agreement. Id. at 1210-11. The defendant developed
the technology in Michigan and marketed the technology
primarily to the Michigan automotive industry. Id. at 1210.
The defendant traveled to California on two occasions to
assist with demonstrations of the technology, staying up to
two weeks on the first trip. Id. The plaintiff compensated
the defendant for his time and expenses. Id. The parties
corresponded regularly by emails and telephone calls. Id.

In addressing the existence of personal jurisdiction over the
Michigan defendant, the court first rejected the plaintiff's
claim that the fulfillment of his contractual obligations in
California was sufficient to establish jurisdiction, finding it
would be a mistake “to allow[ ] a plaintiff's contacts with
the defendant and forum to drive the jurisdictional analysis.”
Id. at 1213 (quoting Walden, 134 S. Ct. at 1125.) Second,
the court found the defendant's two trips to California,
neither of which were envisioned in the original agreement,
to be merely “random, fortuitous, or attenuated, and not

Case 2:19-ap-01383-SK    Doc 239-3    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Appendix     Page 106 of 431



Infusion Partners v. Otono Networks, Inc., Not Reported in Fed. Supp. (2017)
2017 WL 1959225

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 7

meaningful enough to create a substantial connection between
the defendant and California.” Id.

The plaintiff in Paragon was a Nevada corporation with a
principal place of business in Oregon while the defendant was
a New York corporation with a principal place of business in
New York. Paragon, 2015 WL 4253996 at *2. The parties
entered into an agreement which required the defendant
to provide written material for the plaintiff's new drug
applications as well as nationwide production once the drug
was approved, in exchange for the exclusive manufacturing
rights to the drugs. Id. at *2, *6. The defendant did not
perform its services in Oregon and merely sent invoices and
records to the plaintiff in Oregon. Id. at *6. The defendant's
president may have accepted shareholder invitations to attend
meetings in Oregon. Id.

In his Findings and Recommendation, Judge Papak refused
to consider the defendant's communications with the plaintiff
in Oregon, where the majority of the plaintiff's personnel and
records were located, as creating the requisite nexus with
Oregon. Id. The court noted doing so “would contravene
Walden in that it would allow Altaire's contacts solely
with Paragon, and not with Oregon, to drive the specific
jurisdiction analysis.” Id. Similarly, the court determined
the possible passing presence of the defendant's president
in Oregon did not arise to the level of continuing and
wide-reaching contacts necessary to establish a substantial
connection with the forum state. Id.

*8  Equally similar are the contacts Judge Hernandez found
insufficient to establish personal jurisdiction in Wellpartner,
Inc. v. DeLeon Pharm. Inc., No. 3:15-cv-01577-HZ, 2015 WL
7568591 (D. Or. Nov. 24, 2015). The plaintiff, an Oregon
company, traveled to Texas to meet with the defendants,
both based in Texas. Id. at *1. The defendants agreed to
hire the plaintiff to administer a program for the defendants,
which agreement was signed in Texas. Id. Pursuant to the
agreement, plaintiff reviewed and qualified drugs dispensed
by the defendants, requiring plaintiff to be virtually connected
to the defendants' claim service and allowing the plaintiff
daily access to the defendants' patient information. Id. Over
a nearly two-year period, the plaintiff performed processing,
qualification, accounting, and reporting services for the
defendants, all of which occurred solely in Oregon. Id. at *1-
*2. The plaintiff sent monthly reports to the defendants and
regularly ordered drugs sold by the defendant from a Texas
distributor. Id. at *2. The plaintiff generated invoices twice

monthly and the defendants made payments to the plaintiff in
Oregon. Id.

Judge Hernandez found the defendant's relationship with
Oregon, which consisted of access to a web portal created
and maintained in Oregon, the receipt of monthly summaries
from Oregon, and the sending of payments to Oregon, was
properly viewed as “the kind of ‘unilateral activity’ that the
Ninth Circuit has explained cannot form the basis for personal
jurisdiction over Defendants.” Id. at *6 (citing McGlinchy v.
Shell Chemical Co., 845 F.2d 802, 816 (9th Cir. 1988); Picot,
780 F.3d at 1213-1213.) Furthermore, the plaintiff's evidence
of extensive telephone and email communication between
the parties did not alter the court's holding. Id. The court
explained “the Ninth Circuit has made clear that ordinary use
of the mail, telephone, or other communications simply do
not qualify as purposeful activity invoking the benefits and
protections of the forum state.” Id.

Here, viewing the evidence in Infusion's favor, Defendants
reached-out to Infusion in Oregon. In so doing, Defendants
created a contact with Infusion specifically, not the state of
Oregon. Defendants executed the Agreements in Canada,
communicated with Infusion by telephone and email and
made payments to Infusion in Oregon. These contacts are
similar to those found to be insufficient to establish personal
jurisdiction in Picot, Paragon, and Wellpartner. Aboulhosn's
sole visit to Oregon lasted one day and was not envisioned
by the Agreements. This brief and single contact was not
continuing and wide-reaching and, therefore, insufficient to
establish a substantial connection between Defendants and

Oregon. 7

7 Infusion's reliance on evidence Otono provides
nationwide coverage across the United States and
has taken steps to expand its market into the United
States is not relevant to the existence of special
jurisdiction in Oregon for two reasons: (1) Infusion
has failed to relate this evidence to the Agreements,
and (2) the nationwide coverage and marketing
does not establish any specific contacts within the
state of Oregon.

Based on the evidence offered by Infusion, Defendants'
contacts with the state of Oregon are insufficient to establish
Defendants purposefully availed themselves of the privilege
of conducting business in the forum state. In light of this
finding, the court need not address the second or third prong
of the specific jurisdiction analysis. The court lacks personal
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jurisdiction over Defendants with regard to Infusion's contract
claims.

B. Purposeful Direction
The evidence required to establish purposeful direction
usually centers on defendant's actions outside the forum state
that are directed at the forum. Schwarzenegger 374 F.3d
at 803. Courts considering a defendant's actions under the
purposeful direction standard generally apply the “effects
test” first enunciated in Calder v. Jones, 465 U.S. 783
(1984). The “effects test” requires that the defendant allegedly
commit an intentional act expressly aimed at the forum state
which results in harm that the defendant knew was likely to
be suffered in the forum state. Schwarzenegger, 374 F.3d at
803. “[J]urisdiction over an out-of-state intentional tortfeasor
must be based on intentional conduct by the defendant that
creates the necessary contact the forum.” Walden, 134 S. Ct.
at 1122. Consequently, “mere injury to a forum resident is not
a sufficient connection to the forum.” Id. at 1125. “The proper
question is not where the plaintiff experienced a particular
injury or effect but whether the defendant's conduct connects
him to the forum in a meaningful way.” Id.

*9  In the Sixth Claim for Relief, Infusion alleges Defendant
tortiously interfered with its business relationship with
Disney, AT&T, and other telecommunications providers.
Infusion contends it introduced the telecommunication
providers to Defendants, who then communicated with
the providers directly, depriving Infusion of potential
commissions. The sole evidence offered in support of this
claim is Sander's representation he introduced Aboulhosn
to the CEO of Consumer Cellular, a company located in
Oregon, and to the wholesaler manager for AT&T located
in Oregon. (Sander Decl. ¶ 40.) There is no evidence
of a subsequent relationship between Defendants and the
individuals or their companies or, despite Sander's belief, that
Defendants traveled to Oregon to further those relationships.

Infusion argues Defendants committed an intentional act by
contacting the providers directly without involving Infusion.
However, Infusion offers no evidence such act was aimed
at the state of Oregon. Even assuming the providers were
in Oregon when Defendants communicated with them,
Defendants' intentional acts were directed at the providers,
not the state in which the providers were located. AT&T
and Consumer Cellular provide telecommunication services
nationwide and Infusion offers evidence Defendants were
interested in expanding their service into the United States.
Accordingly, Defendants could reasonably have initiated

communications with the providers to discuss nationwide
services, not just services within the state of Oregon. Infusion
has failed to establish Defendants' communications with the
providers had anything to do with the state of Oregon.

Finally, Infusion claims personal jurisdiction exists because
Defendants knew Infusion's place of business was in Oregon
and that their actions were likely to cause Infusion harm
in Oregon. That Infusion may have suffered an injury in
Oregon is insufficient to establish personal jurisdiction over
Defendants.

Infusion has failed to offer evidence Defendants purposefully
directed actions toward the state of Oregon. Again, having
failed to meet the first prong of the test for personal
jurisdiction, the court need not, and will not, address the
second or third prong with regard to Infusion's claim for
tortious interference with business relationship. The court
also lacks personal jurisdiction over Defendants with regard
to Infusion's tort claim.

II. Additional Discovery
Infusion alternatively requests the court defer determination
on the issue of personal jurisdiction to allow Infusion
to engage in additional discovery. Specifically, Infusion
“asks the Court to allow depositions of Mr. Aboulhosn
and key Otono representatives regarding their understanding
of the relationship between the parties, the negotiations
and fulfillment of the Agreements, and the extent of
Mr. Aboulhosn and Otono's contacts within the State of
Oregon.” (Pl.'s Opp'n to Defs.' Mot. to Dismiss (ECF No. 17),
at 22.) This request should be denied.

First, the terms of the Agreements speak for themselves.
Otono's and Aboulhosn's understanding of the Agreements
will not alter these terms or provide any information relevant
to the issues before the court. Second, Infusion has ample
evidence of the negotiations of the Agreements and the
relationship between the parties based on its participation
in the negotiations and relationship. Third, the Aboulhosn
Declaration adequately describes Otono's and Aboulhosn's
understanding of the Agreements, as well as the negotiations
and relationship with Infusion. Fourth and finally, Infusion
seeks to obtain evidence Otono communicated directly with
various companies in support of Infusion's claim for tortious
interference with business relationship. Infusion identified the
Oregon companies it approached on Otono's behalf. Infusion
does not need the depositions of Aboulhosn or other Otono
representatives to identify these companies or the individuals
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within the companies likely to communicate with Otono on
issues relevant to Infusion's clam. Infusion also identifies
several out-of-state companies improperly contacted by
Otono. Otono's relationship with these companies is not
relevant to Otono's or Aboulhosn's contacts within the state of
Oregon and, therefore, not relevant to the court's jurisdiction
over Defendants. Additionally, Aboulhosn clearly described
in his declaration both Otono's and his relationship with
and activities in the state of Oregon. Infusion has failed
to demonstrate a basis for concluding that the deposition
of Aboulhosn or other Otono representatives would reveal
evidence which directly contradicts these statements.

Conclusion

*10  Defendants' motion (ECF No. 14) to dismiss for lack
of personal jurisdiction should be GRANTED and Infusion's
request for additional discovery should be DENIED.

Scheduling Order

The Findings and Recommendation will be referred to a
district judge for review. Objections, if any, are due May
1, 2017. If no objections are filed, then the Findings and
Recommendation will go under advisement on that date.

If objections are filed, then a response is due within fourteen
(14) days after being served with a copy of the objections.
When the response is due or filed, whichever date is earlier,
the Findings and Recommendation will go under advisement.

All Citations

Not Reported in Fed. Supp., 2017 WL 1959225

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.

Case 2:19-ap-01383-SK    Doc 239-3    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Appendix     Page 109 of 431



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit J 

Case 2:19-ap-01383-SK    Doc 239-3    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Appendix     Page 110 of 431



Kapu Gems v. Diamond Imports, Inc., Not Reported in Fed. Supp. (2016)
2016 WL 4259119

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 1

2016 WL 4259119
Only the Westlaw citation is currently available.

United States District Court, N.D. California.

KAPU GEMS, et al., Plaintiffs,
v.

DIAMOND IMPORTS, INC., et al., Defendants.

Case No. 15-cv-03531-MMC
|

Signed 08/12/2016

Attorneys and Law Firms

Anthony Paduano, Paduano & Weintraub LLP, New York,
NY, Christine Ann Pham, Abe Lampart, Law Offices of Abe
Lampart, P.C., San Francisco, CA, for Plaintiffs.

Ronald D. Foreman, Foreman & Brasso, Steven H.
Bovarnick, Leland, Parachini, Steinberg, Matzger & Melnick,
LLP, San Francisco, CA, for Defendants.

ORDER GRANTING IN PART AND DENYING
IN PART COUNTERDEFENDANTS'

MOTIONS TO DISMISS; AFFORDING
COUNTERCLAIMANT LEAVE TO AMEND

Re: Dkt. Nos. 49, 59

MAXINE M. CHESNEY, United States District Judge

*1  Before the Court are the following two motions: (1)
“Motion to Dismiss Diamond Imports, Inc.’s Counterclaim
for Damages,” filed March 11, 2016, by plaintiffs/
counterdefendants Kapu Gems and Kapu Gems Ltd., pursuant
to Rule 12(b)(6) of the Federal Rules of Civil Procedure
(hereinafter, “Kapu Gems Mot.”), and (2) “Motion to Dismiss
Diamond Imports, Inc.’s Counterclaim for Damages,” filed
May 31, 2016, by counterdefendant Kalpesh Vaghani
(“Vaghani”), pursuant to Rules 12(b)(2) and 12(b)(4)-(6) of
the Federal Rules of Civil Procedure (hereinafter, “Vaghani
Mot.”). Defendant/counterclaimant Diamond Imports, Inc.
(“Diamond Imports”) has filed opposition to each motion,
to which counterdefendants have separately replied. Having
read and considered the papers filed in support of and in

opposition to the motions, the Court rules as follows. 1

1 By orders filed April 12, 2016, and August 9, 2016,
the Court found the matters appropriate for decision
on the parties' written submissions, vacated the
hearings scheduled for April 15, 2016, and August
12, 2016, and took the matters under submission.

BACKGROUND

Counterdefendants Kapu Gems and Kapu Gems Ltd. are
diamond importers and exporters located, respectively, in the
Republic of India and the Hong Kong Special Administrative
Region of the People's Republic of China. (See First Amended
Compl. (“FAC”) ¶ 1, 7.) On July 31, 2015, Kapu Gems and
Kapu Gems Ltd. filed a complaint naming as defendants
Diamond Imports, a California-based diamond importer and
retail supplier, and Yair Yachdav, the “sole shareholder

and President of Diamond Imports.” (See id. ¶¶ 2-3, 8.) 2

Thereafter, on February 19, 2016, Diamond Imports filed six
counterclaims against Kapu Gems and Kapu Gems Ltd., as
well as against counterdefendant Vaghani, a resident of the
Republic of India and “partner” of Kapu Gems and Kapu
Gems Ltd. (see Countercl. ¶¶ 4, 7). The counterclaims are
the subject of the instant motions and contain the following
allegations.

2 The FAC alleges claims for account stated, breach
of contract, conversion, and replevin.

In either June or August 2012 (see id. ¶¶ 10, 23), Kapu
Gems and Diamond Imports entered an agreement to form
“Kapu Gems USA,” a “joint venture” for “wholesaling
diamonds to retailers and private buyers in the United

States.” (See id. ¶¶ 9-10.) 3  Under the agreement, Diamond
Imports was to receive 4% of all gross sales it “curated for
the venture.” (See id. ¶ 23.) The sales would be executed
as follows: “[t]he potential customer would call Diamond
Imports ... to negotiate the sale.” (See id. ¶ 18.) “After
Diamond Imports successfully completed the sale,” Kapu
Gems would “directly deliver[ ] the diamonds to the buyer”;
in some cases, Diamond Imports would “wire[ ] the money
to Kapu Gems,” and in other cases, “the money would be
directly deposited in Kapu Gems' account.” (See id. ¶ 18.)

3 Diamond Imports variously describes the
agreement as an “oral partnership/joint
venture” (id. ¶ 9), an “oral agreement, implied-
in-fact contract” (id.), an “oral contract” (id. ¶
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23), and a “part oral, part written, implied-in-fact
contract” (id. ¶¶ 26, 27).

*2  After the parties entered the above agreement, Kapu
Gems, “[i]n or about 2013,” told Diamond Imports that
Kapu Gems “needed to inspect” a “list” of Diamond Imports'
customers and prices. (See id. ¶ 11.) Kapu Gems said it
wished “to ensure that Diamond Imports could deliver as
an experienced diamond seller,” and “threatened to dissolve
the venture” if Diamond Imports refused to share the
information. (See id. ¶¶ 11, 13.) After receiving Kapu Gems'
assurances that it would “never contact the customer[s] [on
the list] without Diamond Imports' knowledge and consent,”
Diamond Imports shared the list with Kapu Gems (see id. ¶
13) and, at some point, also “introduced” Kapu Gems, “[i]n
furtherance of the ... joint venture,” to some of its “long
standing” customers, including online jewelry retailers Blue
Nile, Brilliant Earth, and Ritani (see id. ¶ 12).

In 2014, Diamond Imports discovered that Kapu Gems
had, contrary to its assurances, “directly solicited Blue
Nile, Brilliant Earth, and Ritani” without Diamond Imports'
permission. (See id. ¶ 19.) In addition, “[s]everal other ...
customers” informed Diamond Imports that Kapu Gems
had offered to sell diamonds to them “at a slightly lower
price than what Diamond Imports could offer.” (See id.)
Diamond Imports' sales “dwindled as a result of Kapu Gems'
solicitations” of said customers. (See id.)

Also “[i]n or about 2014,” Kapu Gems “repudiat[ed] the
existence of the venture[,] den[ied] Diamond Imports' interest
in the venture assets, and ... convert[ed] venture assets to [its]
own use.” (See id. ¶ 26). Although “[o]ver the span of the
venture, Diamond Imports made $17 million in sales for the
venture,” Kapu Gems has “refused to pay” Diamond Imports
its 4% share thereof, causing Diamond Imports to suffer “$1
– $5 million in damages.” (See id. ¶¶ 24, 27.)

Based on the foregoing, Diamond Imports alleges, as against
all counterdefendants, the following six counterclaims:
(1) “Breach of Part Oral, Part Written, and Implied by
Conduct Contract” (First Cause of Action), (2) “Breach of
Fiduciary Duty” (Second Cause of Action), (3) “Constructive
Fraud” (Third Cause of Action), (4) “Misappropriation of
Trade Secrets” (Fourth Cause of Action), (5) “Interference
with Business Relationship” (Fifth Cause of Action), and (6)
“Unfair Competition” (Sixth Cause of Action).

LEGAL STANDARD

Dismissal under Rule 12(b)(6) of the Federal Rules of Civil
Procedure “can be based on the lack of a cognizable legal
theory or the absence of sufficient facts alleged under a
cognizable legal theory.” See Balistreri v. Pacifica Police
Dep't, 901 F.2d 696, 699 (9th Cir. 1990). Rule 8(a)(2),
however, “requires only ‘a short and plain statement of the
claim showing that the pleader is entitled to relief.’ ” See
Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)
(quoting Fed. R. Civ. P. 8(a)(2)). Consequently, “a complaint
attacked by a Rule 12(b)(6) motion to dismiss does not
need detailed factual allegations.” See id. Nonetheless, “a
plaintiff's obligation to provide the grounds of his entitlement
to relief requires more than labels and conclusions, and a
formulaic recitation of the elements of a cause of action will
not do.” See id. (internal quotation, citation, and alteration
omitted).

In analyzing a motion to dismiss, a district court must accept
as true all material allegations in the complaint, and construe
them in the light most favorable to the nonmoving party. See
NL Industries, Inc. v. Kaplan, 792 F.2d 896, 898 (9th Cir.
1986). “To survive a motion to dismiss, a complaint must
contain sufficient factual matter, accepted as true, to ‘state
a claim to relief that is plausible on its face.’ ” Ashcroft v.
Iqbal, 556 U.S. 662, 678 (2009) (quoting Twombly, 550 U.S.
at 570). “Factual allegations must be enough to raise a right
to relief above the speculative level[.]” Twombly, 550 U.S. at
555. Courts “are not bound to accept as true a legal conclusion
couched as a factual allegation.” See Iqbal, 556 U.S. at 678
(internal quotation and citation omitted).

DISCUSSION

*3  By the instant motions, counterdefendants argue that
each of the six counterclaims is subject to dismissal as to
all counterdefendants. Additionally, counterdefendants argue
the counterclaims against Kapu Gems Ltd. and Vaghani
should be dismissed for various reasons specific to said
counterdefendants, which arguments the Court considers first.

A. Alter Ego Liability: Kapu Gems Ltd. and Vaghani
Counterdefendants argue that the counterclaims should be
dismissed against Kapu Gems Ltd. and Vaghani because
the factual allegations of wrongdoing underlying each
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counterclaim “solely concern Kapu Gems.” (See Kapu
Gems Mot. at 2:23.) Diamond Imports responds that its
allegations against Kapu Gems apply equally to the other two
counterdefendants, as Diamond Imports has alleged that Kapu
Gems and Kapu Gems Ltd. are “alter ego[s]” of Vaghani,
and that Kapu Gems and Kapu Gems Ltd. are a “common
enterprise.” (See Opp. to Kapu Gems Mot. at 15:2, 15:13;

Opp. to Vaghani Mot. at 3:9, 3:14.) 4

4 The Court notes that the Counterclaim does not
allege the corporate form of Kapu Gems or Kapu
Gems Ltd. Diamond Imports has not, however,
disputed that each entity has limited liability and
that the corporate veil of Kapu Gems must be
pierced in order for Vaghani and Kapu Gems Ltd.
to be held liable for the actions of Kapu Gems.

Under the alter ego doctrine, courts, “in narrowly defined
circumstances,” will pierce the “corporate veil,” i.e., will
“disregard the corporate entity and ... hold the individual
shareholders liable for the actions of the corporation,” Mesler
v. Bragg Mgmt. Co., 39 Cal. 3d 290, 300, 301 (1985);
under similar circumstances, the corporate entity may be
“disregarded” and “another corporation” may be held liable.
Greenspan v. LADT, LLC, 191 Cal. App. 4th 486, 512 (2010)
(emphasis omitted).

To pierce the corporate veil, Diamond Imports must prove
two elements. First, it must show that “there is such a
unity of interest and ownership between the corporation
and the individual or organization controlling it that their
separate personalities no longer exist.” Communist Party v.
522 Valencia, Inc., 35 Cal. App. 4th 980, 993 (1995). Factors
that can support the first element include the “commingling
of funds and other assets,” the “use of the same office or
business location,” the “employment of the same employees
and/or attorney,” and the “failure to maintain arm's length
relationships among related entities.” See Greenspan, 191
Cal. App. 4th at 512-13 (internal quotation and citation

omitted). 5  Second, Diamond Imports must show that “there
would be an inequitable result if the acts in question are
treated as those of the corporation alone.” Virtualmagic Asia,
Inc. v. Fil-Cartoons, Inc., 99 Cal. App. 4th 228, 244-45 (2002)
(internal quotation and citation omitted).

5 Other factors include “treatment by an individual
of the assets of the corporation as his own,” a
“failure to maintain minutes or adequate corporate
records,” an “identical equitable ownership in the

two entities,” a “failure to adequately capitalize a
corporation,” the “use of a corporation as a mere
shell,” the “diversion of assets from a corporation
by or to a stockholder or other person or entity,”
the “contracting with another with intent to avoid
performance by use of a corporate entity as a shield
against personal liability,” and “formation and use
of a corporation to transfer to it the existing liability
of another person or entity.” See Greenspan, 191
Cal. App. 4th at 512-13 (internal quotation and
citation omitted).

*4  Counterdefendants contend that Diamond Imports has
failed to allege facts in support of either said element, as
to either Vaghani or Kapu Gems Ltd. As to Vaghani, the
Court agrees that neither element is adequately pleaded.
In support of the first element, unity of interest, Diamond
Imports relies entirely on conclusory statements. (See, e.g.,
Countercl. ¶ 7 (alleging “there existed, a unity of interest and
ownership between [c]ounterdefendants Kapu Gems, Kapu
Gems LTD, and Kalpesh Vaghani”; alleging “Vaghani carried
on his business, exercising complete control and dominance
of such business”).) Such allegations provide no facts as to
the nature of Vaghani's ownership of either Kapu Gems or
Kapu Gems Ltd. and constitute no more than “formulaic
recitation[s]” of the legal factors for unity of interest. See
Twombly, 550 U.S. at 555 (holding “formulaic recitation of
the elements of a cause of action will not do”). Moreover, as to
the second element, the Counterclaim contains no allegation
that an inequitable result would occur if the corporate veil
were not pierced to reach Vaghani, let alone any facts to
support such a finding.

As to Kapu Gems Ltd., the Court, again, agrees that
the first element is not adequately pleaded. Although the
Counterclaim contains an allegation that “Kapu Gems and
Kapu Gems Ltd. have two websites listing the same
address for both entities, the same contact people for both
entities, the same phone numbers for both entities, and the
same manufacturing site for both entities” (see Countercl.
¶ 7), counterdefendants are correct that the balance of
the allegations in support of the first element constitute
conclusory statements regarding the unity of interest of
Kapu Gems and Kapu Gems Ltd. (see id. (alleging “Kapu
Gems and Kapu Gems LTD.... are a common enterprise
and have improperly commingled funds with each other,
are alter egos of each other, and have otherwise engaged in
other actions such that the debts and obligations of Kapu
Gems are the debts and obligations of Kapu Gems LTD”)),
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and Diamond Imports submits no authority that the above-
referenced factual allegation, standing alone, will suffice.

As to the second element, the Court also agrees with
counterdefendants that Diamond Imports has failed to allege
an inequitable result will occur if the Court declines to pierce
the corporate veil of Kapu Gems to reach Kapu Gems Ltd.
The sole reference to an inequitable result in the Counterclaim
is that “[a]dherence to the fiction of the separate existence of
Kapu Gems and Kapu Gems Ltd. would ... promote injustice
in that Diamond Imports could only look to each entity
for satisfaction of its damages .... Finding otherwise, would
promote an inequitable result.” (See Countercl. ¶ 7.) Alleged
“difficulty in enforcing a judgment,” however, cannot satisfy
the second element, see Virtualmagic Asia, 99 Cal. App. 4th
at 245 (internal quotation and citation omitted), in the absence
of an adequate showing of “some conduct amounting to bad
faith,” see Associated Vendors, Inc. v. Oakland Meat Co.,
210 Cal. App. 2d 825, 842 (1962) (“[I]t is not sufficient to
merely show that a creditor will remain unsatisfied if the
corporate veil is not pierced, and thus set up such an unhappy
circumstance as proof of an ‘inequitable result.’ ”).

Accordingly, as alter ego is the sole proffered basis for
liability of either Kapu Gems Ltd. or Vaghani, and Diamond
Imports has failed to plead the two requisite elements as to
either said counterdefendant, all counterclaims against Kapu
Gems Ltd. and Vaghani are subject to dismissal.

B. Personal Jurisdiction: Vaghani
Vaghani, a citizen of the Republic of India, argues that the
counterclaims asserted against him should be dismissed for
the additional reason that Diamond Imports has failed to show
he is subject to personal jurisdiction in California.

Diamond Imports, as “the party seeking to invoke
jurisdiction,” bears “the burden of establishing that
jurisdiction exists.” See Flynt Distributing Co., Inc. v.
Harvey, 734 F.2d 1389, 1392 (9th Cir. 1984). “When a
district court acts on a defendant's motion to dismiss [for
lack of personal jurisdiction] without holding an evidentiary
hearing, the plaintiff need make only a prima facie showing of

jurisdictional facts to withstand the motion to dismiss,” 6  i.e.,
“the plaintiff need only demonstrate facts that if true would
support jurisdiction over the defendant.” Doe v. Unocal Corp.,
248 F.3d 915, 922 (9th Cir. 2001) (internal quotation, citation,
and alteration omitted). Where a “plaintiff's version of the
facts” is “not directly controverted,” that version “is taken as

true for the purposes of a [Rule] 12(b)(2) motion to dismiss.”
Id.

6 No party has requested the Court conduct an
evidentiary hearing.

*5  Where, as here, “there is no applicable federal statute
governing personal jurisdiction, the district court applies
the law of the state in which the district court sits.”
Schwarzenegger v. Fred Martin Motor Co., 374 F.3d 797, 800
(9th Cir. 2004) (citing Fed. R. Civ. P. 4(k)(1)(A)). California's
long-arm jurisdictional statute “permits the exercise of
jurisdiction to the extent authorized by the Constitution of the
United States,” and “[t]hus, the state and federal limits are
coextensive.” See Flynt Distributing Co., 734 F.2d at 1392.

“The basic federal rule is that the defendant must have certain
minimum contacts with the forum such that the maintenance
of the suit does not offend traditional notions of fair play
and substantial justice.” See id. Personal jurisdiction may
be either general or specific. See Bancroft & Masters, Inc.
v. Augusta Nat'l Inc., 223 F.3d 1082, 1086 (9th Cir. 2000).
Diamond Imports has not relied on a showing of general
jurisdiction. The Court thus turns to the question of specific
jurisdiction.

Courts “employ[ ] a three-prong test to determine whether
a party has sufficient minimum contacts to be susceptible to
specific personal jurisdiction.” See Brayton Purcell LLP v.
Recordon & Recordon, 575 F.3d 981, 985 (9th Cir. 2009).
In particular, in determining whether to exercise specific
jurisdiction, courts consider whether “(1) the defendant has
performed some act or consummated some transaction within
the forum or otherwise purposefully availed himself of the
privileges of conducting activities in the forum, (2) the claim
arises out of or results from the defendant's forum-related
activities, and (3) the exercise of jurisdiction is reasonable.”
See Bancroft & Masters, Inc., 223 F.3d at 1086.

Diamond Imports argues that this Court may exercise
personal jurisdiction over Vaghani because (1) Diamond
Imports has alleged alter ego liability against him through
Kapu Gems, which entity is undisputedly subject to this

Court's jurisdiction, 7  and (2) as an individual, Vaghani has
sufficient contacts with California to be subject to specific
jurisdiction in this state. The Court addresses each said theory
in turn.
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7 In its motion to dismiss, Kapu Gems has not argued
that this Court lacks personal jurisdiction over it.

1. Alter Ego
As noted, Diamond Imports first relies on its above-
referenced alter ego theory to establish personal jurisdiction
over Vaghani. In particular, Diamond Imports argues that,
because it has alleged that the corporate veil of Kapu Gems
should be pierced to reach Vaghani, it has also shown personal
jurisdiction over Vaghani. Although Diamond Imports is
correct that personal jurisdiction over a defendant may be
premised on a showing that said defendant is the alter ego
of a second defendant who has minimum contacts with the
forum, see Flynt Distributing Co., 734 F.2d at 1393, Diamond
Imports acknowledges that, before the Court may “disregard
the corporate entity for jurisdictional purposes,” it must
“make out a prima facie case under appropriate substantive
law to establish alter ego liability.” (See Opp. to Vaghani Mot.
at 7:15-16); Am. Tel. & Tel. Co. v. Compagnie Bruxelles
Lambert, 94 F.3d 586, 591 (9th Cir. 1996) (rejecting argument
that “GBL's domination and control over Keystone” allowed
Court to exercise personal jurisdiction over GBL, where
plaintiff “failed to make out a prima facie case that Keystone
was GBL's alter ego”). As discussed above, Diamond Imports
has not alleged facts sufficient to support a finding that
the corporate entity of Kapu Gems should be disregarded,
and, as Vaghani points out, Diamond Imports, in submitting
declarations and exhibits in support of personal jurisdiction,
does not even attempt to make a prima facie showing to that

effect. 8  Accordingly, alter ego liability does not support the
exercise of personal jurisdiction over Vaghani.

8 Rather than attempt to “make a prima facie showing
of the alter ego relationship” by, for example,
showing that Vaghani has “converted the assets
of [Kapu Gems and Kapu Gems Ltd.] for [his]
own use and dealt with them as if they were one,”
see Flynt Distributing Co., 734 F.2d at 1393, said
submissions, as discussed in the following section,
only tend to show that Vaghani engaged in activities
in California.

2. Minimum Contacts
*6  In its opposition, Diamond Imports relies on certain

activities of Vaghani, either occurring in or otherwise
involving California, to show that (1) Vaghani has sufficient
contacts to have purposefully availed himself of said forum,

and (2) the instant counterclaims arose out of those contacts. 9

That conduct includes visiting San Francisco, California, for
the purpose of setting up the alleged “joint venture” that is
the subject of several of the counterclaims, as well as for the
purpose of meeting with one of the customers that Diamond
Imports alleges counterdefendants unlawfully solicited. (See
Foreman Decl. Ex. 4 ¶¶ 4, 6; Ex. 5.)

9 Diamond Imports has submitted declarations and
other evidence to show Vaghani conducted such
activities. (See Foreman Decl. Exs. 3-7.) In his
reply, Vaghani has moved to strike those exhibits,
arguing that Diamond Imports may not rely on
materials outside the pleadings on a motion to
dismiss. To the extent that Vaghani's motion is
brought pursuant to Rule 12(b)(2) for lack of
personal jurisdiction, rather than pursuant to Rule
12(b)(6) for failure to state a claim, the Court may
rely on such material in deciding the motion. See
Doe, 248 F.3d at 922 (holding “court may consider
evidence” on motion to dismiss under Rule 12(b)
(2)). Accordingly, Vaghani's motion to strike is
hereby DENIED.

In addressing such conduct in his reply, Vaghani does not
argue that the contacts in question are insufficient to support
either a finding of purposeful availment or a finding that
Diamond Imports' claims against him arise out of such
conduct. Rather, Vaghani contends the “fiduciary shield
doctrine” precludes jurisdiction because, in engaging in the
above-referenced activities, he was “acting in his capacity as
a representative of Kapu Gems and/or Kapu Gems Ltd., not
in his personal capacity.” (See Vaghani Reply at 6:9-11.)

Although the fiduciary shield doctrine “prevents the exercise
of personal jurisdiction over an individual whose activities
were performed solely in a corporate or employment
capacity,” the doctrine, to the extent it remains viable, see
Goehring v. Superior Court of San Diego, 62 Cal. App. 4th
894, 906 (1998) (noting California courts have suggested
“[fiduciary shield] doctrine is inconsistent with California's
long-arm statute”), only shields corporate officers and does
not apply to partners, see id. (holding “general partner who
is allegedly liable on substantive grounds may [not] insulate
himself or herself from jurisdiction merely because that
partner has acted solely in his or her partnership capacity”).
Here, Vaghani admits he is a “partner of Kapu Gems.” (See
Vaghani Decl. ¶ 2.) Consequently, his reliance on the fiduciary
shield doctrine is unavailing.
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Accordingly, as Vaghani has not challenged Diamond
Imports' showing as to minimum contacts and the fiduciary
shield doctrine is inapplicable, Vaghani has failed to show
the Counterclaim is subject to dismissal for lack of personal
jurisdiction.

C. Insufficient Process and Improper Service: Vaghani
Vaghani next argues that the counterclaims against him should
be dismissed pursuant to Rules 12(b)(4) and 12(b)(5) of the
Federal Rules of Civil Procedure, for the reason that Diamond
Imports failed to serve him in a manner that complies with
the requirements for service set forth in Rule 4 of the Federal
Rules of Civil Procedure.

First, Vaghani, who is, as noted, a resident of the Republic of
India, argues that he was not served in compliance with the

terms of the Hague Service Convention. 10  Diamond Imports
does not dispute that its service of Vaghani did not so comply,
but argues that it nonetheless has accomplished service under
Rule 4(e)(2)(A) by personally delivering the summons and
Counterclaim to Vaghani.

10 The Hague Service Convention is a multilateral
treaty, ratified by the United States and thirty-one
other countries, that “provide[s] a ... way to serve
process abroad,” assures “that defendants sued in
foreign jurisdictions ... receive actual and timely
notice of suit,” and “facilitate[s] proof of service
abroad.” See Volkswagenwerk Aktiengesellschaft
v. Schlunk, 486 U.S. 694, 698 (1988).

*7  Where, as here, however, a claimant seeks to serve
an individual “at a place not within any judicial district
of the United States,” Rule 4(f), not Rule 4(e), applies.
See Fed. R. Civ. P. 4(f); Fed. R. Civ. P. 4(e) (providing
for “serv[ice] in a judicial district of the United States”).
Pursuant to Rule 4(f), such individual must be served “by
any internationally agreed means of service that is reasonably
calculated to give notice, such as those authorized by the
Hague Convention on the Service Abroad of Judicial and
Extrajudicial Documents.” See Fed. R. Civ. P. 4(f)(1); see
also Volkswagenwerk Aktiengesellschaft, 486 U.S. at 705
(noting “compliance with the Convention is mandatory in all
cases to which it applies”). Vaghani asserts that “India is a
party to the Hague Convention” and “does not permit” any
method of international service of process “other than through
the Central Authority.” (See Vaghani Mot. at 11:2, 11:13.)
Diamond Imports does not argue to the contrary, nor does it
dispute Vaghani's assertion that he was not served through the

Central Authority. (See Devendra Decl. ¶ 3.) Consequently,
Diamond Imports has failed to show compliance with Rule
4(f).

Second, Vaghani asserts that the summons with which he was
purportedly served is inadequate because it “does not state
the name and address of Diamond Imports' attorney, is not
signed [by the Clerk of Court] and does not bear the court's
seal.” (See Vaghani Mot. at 9:20-21); Fed. R. Civ. P. 4(a)(1)
(providing “summons must,” inter alia, “state the name and
address of the plaintiff's attorney,” “be signed by the clerk,”
and “bear the court's seal”). Vaghani has submitted a copy of
the summons he received, which document, as Vaghani states,
lacks the name and address of Diamond Imports' attorney,
the signature of the Clerk, and the seal of the Court. (See
Vaghani Decl. Ex. 1.) Diamond Imports has not offered any
evidence to the contrary, and, consequently, has failed to show
compliance with Rule 4(a).

As a result of the above-noted deficiencies, Diamond Imports
has failed to show Vaghani has been properly served. Where,
as here, a claimant is unable to satisfy its burden of proving
valid service, the Court has discretion to dismiss the action.
See Stevens v. Sec. Pac. Nat'l Bank, 538 F.2d 1387, 1389 (9th
Cir. 1976). Accordingly, the counterclaims asserted against

Vaghani will be dismissed. 11

11 Under some circumstances, a Court, upon a finding
that a claimant has failed to serve valid process,
may exercise its discretion to quash service rather
than dismiss the action. See id. Here, however,
as discussed above, the Counterclaim is subject
to dismissal in its entirety as to Vaghani on other
grounds, thus warranting dismissal on this ground
as well.

D. Conclusion as to Kapu Gems Ltd. and Vaghani
To the extent counterdefendants seek dismissal of all
counterclaims against Vaghani and Kapu Gems Ltd., the
Court, in light of the above-noted deficiencies as to the
allegations of alter ego liability against both said parties and
service of Vaghani, will grant the motions to dismiss.

E. Failure to State a Claim: All Counterdefendants
Counterdefendants also argue that each of the six asserted
counterclaims fails to state a claim for relief, and,
consequently, is subject to dismissal with respect to all
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counterdefendants. The Court considers the sufficiency of
each counterclaim in turn.

1. First Cause of Action: Breach of Part Oral, Part
Written, and Implied by Conduct Contract

“A cause of action for breach of contract requires pleading
of a contract, plaintiff's performance or excuse for failure to
perform, defendant's breach and damage to plaintiff resulting
therefrom.” McKell v. Wash. Mut., Inc., 142 Cal. App.
4th 1457, 1489 (2006). Counterdefendants argue Diamond
Imports has failed to plead the first, third, and fourth said
elements.

a. Sufficiency of the Allegations
as to the Existence of a Contract

Counterdefendants identify two asserted deficiencies in
Diamond Imports' pleading of the existence of a contract;
specifically, counterdefendants argue (1) it cannot be
determined which terms of the alleged contract were agreed
to in writing, which were agreed to orally, and which were
agreed to by implication, and (2) Diamond Imports has failed
to allege who represented the parties in executing the contract.

*8  As to counterdefendants' first argument, the Court agrees
that the contract claim is subject to dismissal for the reason
that Diamond Imports has failed to identify which terms were
oral, which terms were written, and which terms are implied,
nor is the form by which the terms were allegedly agreed

upon otherwise apparent. 12  See Cal. Code Civ. Procedure §
430.10(g) (providing claim for breach of contract is subject
to dismissal if “it cannot be ascertained from the pleading
whether the contract is written, is oral, or is implied by
conduct”). For example, although Diamond Imports alleges
that “potential customer[s] would call Diamond Imports
at its San Francisco office to negotiate the sale,” and
“Diamond Imports [would] wire the money to Kapu Gems” or
“directly deposit[ ]” the money “in Kapu Gems' account” (see
Countercl. ¶ 18), it is unclear whether such allegations purport
to describe terms expressly agreed upon by the parties in
writing or orally, or terms impliedly arising from the parties'
conduct, or are merely facts describing the behavior of the
parties after the agreement was formed.

12 Counterdefendants also argue that Diamond
Imports' allegation that the contract was partially
implied-in-fact is deficient because Diamond

Imports has “not alleged a course of conduct from
which a promise may be implied.” (See Kapu Gems
Mot. at 8:3.) It is not clear from the pleading,
however, which, if any, terms Diamond Imports is
alleging are implied.

As to counterdefendants' second argument, that Diamond
Imports has failed to plead the terms of the alleged contract
because it has not “allege[d] who from Diamond Imports and/
or Kapu Gems supposedly agreed to enter into the contract
and whether such person was authorized to do so” (see

Kapu Gems Mot. at 7:13-16), 13  the Court is unpersuaded.
Counterdefendants cite no authority holding that Diamond
Imports must allege the identities of the individuals who
represented each party in executing the alleged contract. To
the contrary, as counterdefendants acknowledge, a contract
may be pleaded by its legal effect, which requires “alleg[ing]
the substance of its relevant terms.” See McKell, 142 Cal.
App. 4th at 1489 (internal quotation and citation omitted).
Diamond Imports has alleged that the parties agreed that
Diamond Imports would “curate[ ]” sales on behalf of
Kapu Gems USA and, in return, was entitled to receive
4% of such gross sales. (See Countercl. ¶ 23.) By such
allegations, Diamond Imports has adequately pled the alleged
contract's “relevant terms”; as the identities of the parties'
representatives are not terms, relevant or otherwise, of the
contract, Diamond Imports was not required to plead them.

13 While counterdefendants also argue that the
allegation that Diamond Imports has “performed
all conditions, covenant[s] and promises it was
required to perform under the contract ... merely
parrots [a] legal element” and thus is conclusory,
such argument was made for the first time in the
reply briefs. (See Kapu Gems Reply at 2:18-22;
Vaghani Reply at 8:10-17.) Accordingly, the Court
has not addressed it herein.

b. Sufficiency of the Allegations as to Breach

Diamond Imports alleges four breaches, specifically,
that Kapu Gems (1) “repudiat[ed] the existence of the
venture,” (2) “den[ied] Diamond Imports' interest in the
venture assets,” (3) “convert[ed] venture assets to [its]
own use,” and (4) “refused to pay Diamond Imports its
4% share of the gross sales.” (See Countercl. ¶¶ 23-26.)
Although counterdefendants do not contest the adequacy of
the fourth claimed breach, counterdefendants point out, and
the Court agrees, that the first, second, and third allegations
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are inadequate to plead breach, for the reason that Diamond
Imports has not adequately pleaded the existence of a joint
venture between the parties.

A joint venture is “an undertaking by two or more persons
jointly to carry out a single business enterprise for profit.”
April Enter., Inc. v. KTTV, 147 Cal. App. 3d 805, 819 (1983)
(internal quotation and citation omitted). “The elements
necessary for [the] creation [of a joint venture] are: (1) joint
interest in a common business; (2) with an understanding to
share profits and losses; and (3) a right to joint control.” Id.
Here, Diamond Imports has alleged an understanding to share
profits by alleging it was entitled to 4% of the gross sales;
Diamond Imports has alleged no facts, however, showing the
parties had a joint interest in Kapu Gems USA, the parties
agreed to share losses sustained by Kapu Gems USA, or the
parties each had a right of control over Kapu Gems USA.

*9  Although not clearly stated, Diamond Imports appears
to argue that it is not required to plead any of the above
elements other than the sharing of profits. Such position is,
however, contrary to California law. See, e.g., Simmons v.
Ware, 213 Cal. App. 4th 1035, 1056 (2013) (holding “joint
participation in the management and control of the business”
is “[a]n essential element” of a joint venture; further holding
“[a]bsent such right, the mere fact that one party is to receive
benefits in consideration of services rendered or for capital
contribution does not, as a matter of law, make him a ... joint
venturer”) (internal quotation and citation omitted).

Accordingly, to the extent Diamond Imports is relying
on a breach of an alleged joint-venture contract, the
Court finds the allegations are inadequate. Nevertheless, as
counterdefendants have not contested the adequacy of the
above-referenced fourth breach, the counterclaim for breach
of contract is not subject to dismissal for failure to allege
breach.

c. Sufficiency of the Allegations as to Damages

Diamond Imports alleges that, as a result of Kapu Gems'
failure to pay Diamond Imports its share, Diamond Imports
has “suffered $1 – $5 million in damages.” (See Countercl.
¶ 27.) As counterdefendants point out, however, said figure
is inconsistent with Diamond Imports' allegation that it made
a total of $17 million in sales on behalf of Kapu Gems

USA, as 4% of $17 million is only $680,000. 14  Accordingly,

Diamond Imports fails to allege facts in support of its claimed
damages.

14 Although Kapu Gems has not argued that Diamond
Imports has failed to allege any harm resulting from
the other breaches, the Court notes that such failure
also warrants dismissal.

Relying on Isuzu Motors Ltd. v. Consumers Union of
United States, Inc., 12 F. Supp. 2d 1035 (C.D. Cal. 1998),
counterdefendants further argue that “the claim for breach
of contract should be dismissed as a matter of law” because
Diamond Imports has not “specifically indicated ... special
damages.” (See Kapu Gems Mot. at 8:12-15.) Although
Diamond Imports in response notes that Isuzu Motors
concerned the pleading requirements for a trade libel claim,
see Isuzu Motors Ltd., 12 F. Supp. 2d at 1046-47, the same
rule for pleading special damages also applies in the context
of contract law, see, e.g., Colvig v. RKO Gen., Inc., 232
Cal. App. 2d 56, 69 (1965) (holding “[d]amages which may
be said to be the normal and natural result of the breach
complained of may be denominated general damages and
pleaded accordingly, while those suffered as a consequence,
though not necessarily the certain result of the breach, must be
pleaded specially”) (internal quotation and citation omitted).

Nonetheless, Diamond Imports' failure to plead special
damages does not preclude its claim. A breach of contract
claimant may seek, but is not required to seek, recovery
of special damages, and failure to plead “[s]pecial damage”
merely prevents a claimant from being “permitted to give
evidence of it at the trial.” See id. at 69. As a result, Diamond
Imports' counterclaim for breach of contract is not subject to
dismissal on the ground that Diamond Imports failed to plead
special damages.

d. Conclusion as to Breach of Contract

In light of the above-noted deficiencies, namely, Diamond
Imports' failure to identify the form of the terms of the alleged
contract and failure to allege facts to support the amount of
damages it has claimed, the First Cause of Action is subject
to dismissal as to all counterdefendants.

2. Second Cause of Action: Breach of Fiduciary Duty
“The elements of a cause of action for breach of fiduciary
duty are: (1) existence of a fiduciary duty; (2) breach of the
fiduciary duty; and (3) damage proximately caused by the
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breach.” See Gutierrez v. Girardi, 194 Cal. App. 4th 925, 932
(2011) (internal quotation and citation omitted).

*10  The parties dispute whether, under the facts alleged,
counterdefendants owed Diamond Imports a fiduciary duty.
“Whether a fiduciary duty exists is generally a question of
law.” Marzec v. Calif. Pub. Emp. Retirement Sys., 236 Cal.
App. 4th 889, 915 (2015). “Before a person can be charged
with a fiduciary obligation, he [1] must either knowingly
undertake to act on behalf and for the benefit of another, or [2]
must enter into a relationship which imposes that undertaking
as a matter of law.” City of Hope Nat'l Med. Ctr. v. Genentech,
Inc., 43 Cal. 4th 375, 386 (2008) (internal quotation and
citation omitted).

A “joint venture” is, under the second alternative set forth
in City of Hope, one type of relationship that imposes a
“fiduciary obligation to act on behalf of and for the benefit
of another as a matter of law,” id. (internal quotation and
citation omitted), and, as currently alleged, the counterclaim
for breach of fiduciary duty relies exclusively on the existence
of a joint venture. (See Countercl. ¶ 29 (“Kapu Gems [has]
breached the duty of care imposed by Corporations Code

§ 16404(c) to the venture and to [c]ounterclaimants.”)) 15

For the above-stated reasons, however, Diamond Imports has
failed to allege a joint venture, and, as a result, has failed to
allege a relationship between the parties that would give rise
to a fiduciary duty as a matter of law.

15 See Cal. Corporations Code § 16404(a) (providing
“fiduciary duties a partner owes to the partnership
and the other partners are the duty of loyalty and the
duty of care set forth in subdivisions (b) and (c)”).

Despite the Counterclaim's exclusive reliance on the
existence of a joint venture in alleging breach of fiduciary
duty, Diamond Imports, in apparent reliance on the first of
the above two alternatives, argues “[a] fiduciary duty also
exists in the context of a confidential relationship.” (See
Opp. to Kapu Gems Mot. at 6:15, 7:23; Opp. to Vaghani
Mot. at 14:22.) Under California law, however, transmission
of confidential information, without more, is insufficient to
give rise to a fiduciary relationship, because information may
“be transmitted in the course of arms length negotiations
between businessmen who can profit from its exploitation.”
See Davies v. Krasna, 14 Cal. 3d 502, 510, 511 (1975)
(holding, where parties were “engaged in the business of
selling and exploiting ideas for movies,” defendant may have
had “a duty to refrain from unauthorized disclosure of the

idea, but ... [did not have] fiduciary-like duties that arise from
a confidential relationship”); see also City of Hope, 43 Cal.
4th at 391, 392 (noting “one party entrust[ing] its affairs,
interests or property to another ... standing alone is [not]
determinative of the existence of a fiduciary relationship”;
further noting “mere receipt of confidential information does
not create fiduciary duty”) (citing Chodos, The Law of
Fiduciary Duties, § 1:21).

Accordingly, the Second Cause of Action is subject to
dismissal as to all counterdefendants, as Diamond Imports has
alleged neither a joint venture, nor an adequate factual basis
to support a finding that any counterdefendant undertook to
act on behalf of Diamond Imports.

3. Third Cause of Action: Constructive Fraud
“Constructive fraud allows conduct insufficient to constitute
actual fraud to be treated as such where the parties stand in
a fiduciary relationship.” Estate of Gump v. Gump, 1 Cal.
App. 4th 582, 601 (1991). A claim for “[c]onstructive fraud
arises on a breach of duty by one in a confidential or fiduciary
relationship to another which induces justifiable reliance by
the latter to his prejudice.” Id. (quoting Cal. Civ. Code § 1573)
(emphasis omitted).

*11  Relying on the existence of a fiduciary relationship
arising out of the parties' “venture agreement,” Diamond
Imports alleges that Kapu Gems committed constructive
fraud by “excluding Counterclaimants Diamond Imports
from their interest in the venture,” and “by securing
an advantage over Counterclaimants by misleading
Counterclaimants to their prejudice.” (See Countercl. ¶ 34.)

Such allegations fail at the outset because, for the
above-stated reasons, Diamond Imports has not alleged
a fiduciary relationship between counterdefendants and
Diamond Imports. Moreover, as counterdefendants point out,
the constructive fraud counterclaim is subject to dismissal
for the additional reason that it does not comply with Rule
9(b) of the Federal Rules of Civil Procedure, which imposes
heightened pleading requirements for “[a]verments of fraud,”
and mandates that “the alleged fraud must be specific enough
to give defendants notice of the particular misconduct so that
they can defend against the charge and not just deny that
they have done anything wrong.” See Vess v. Ciba-Geigy
Corp. USA, 317 F.3d 1097, 1106 (9th Cir. 2003) (internal
quotation, citation, and alteration omitted); Sonoma Foods,
Inc. v. Sonoma Cheese Factory, LLC, 634 F. Supp. 2d 1009,
1021 (N.D. Cal. 2007) (holding Rule 9(b) applies to claim for
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constructive fraud). In particular, such averments must “be
accompanied by ‘the who, what, when, where, and how’ of
the misconduct charged.” See id. (internal citation omitted).
Here, the above-referenced allegations are so vague that it is
not possible to discern, even at a broad level, what conduct
Diamond Imports is relying on to show fraud, much less
any specific information regarding the particular individual(s)
who committed the alleged wrongful acts, or the time or place
at which, or manner in which, said wrongful acts occurred.

Accordingly, the Third Cause of Action is subject to dismissal
as to all counterdefendants.

4. Fourth Cause of Action: Misappropriation of Trade
Secrets

As noted, Diamond Imports alleges that Kapu Gems
misappropriated trade secrets by “convincing” Diamond
Imports to provide Kapu Gems with a copy of Diamond
Imports' customer and pricing list, assuring Diamond Imports
that Kapu Gems “would never contact the customer[s]
without Diamond Imports' knowledge and consent,” and
then proceeding to “directly contact[ ] Diamond Imports'
customers and offer[ ] to sell diamonds to them at a slightly
lower price ... without Diamond Imports' knowledge or
consent.” (See Countercl. ¶¶ 41-42.)

Counterdefendants first argue that said allegations fail to state
a claim for misappropriation of trade secrets, for the reason
that Diamond Imports has not kept its customer and pricing
list confidential. A customer list qualifies as a “ ‘[t]rade
secret’ if it ‘[d]erives independent economic value, actual
or potential, from not being generally known to the public
or to other persons who can obtain economic value from
its disclosure or use’ and ‘[i]s the subject of efforts that are
reasonable under the circumstances to maintain its secrecy’.”
See Reeves v. Hanlon, 33 Cal. 4th 1140, 1155 (2004) (quoting
Cal. Civ. Code § 3426.1(d)). Here, in support of dismissal,
counterdefendants point out that the Counterclaim discloses
some of the information on Diamond Imports' customer and
pricing list, specifically, the identities of “three of [Diamond
Imports'] allegedly largest customers: Blue Nile, Brilliant
Earth, and Ritani.” (See Kapu Gems Mot. at 12:22.) The
Court is not persuaded. Even assuming, arguendo, that a
post-misappropriation disclosure in a pleading alleging such
misappropriation would preclude a finding of confidentiality,
counterdefendants here do not contend Diamond Imports has
disclosed the pricing information for said three customers,
or the names or pricing information of other customers,
nor do counterdefendants contend that such information

is generally known. Consequently, counterdefendants have
not shown that the list, considered as a whole, is not
confidential. See Morlife, Inc. v. Perry, 56 Cal. App. 4th 1514,
1521 (1997) (rejecting defendant's argument that, because
“identity of prospective customers ... [was] generally known,”
customer list was not trade secret, where list included “names,
addresses, ... contact persons, [and] pricing information”).

*12  Counterdefendants next argue that they did not
misappropriate the customer and pricing list, but, rather,
that Diamond Imports voluntarily shared the list with them.
Again, the Court is unpersuaded. For purposes relevant here,
a party misappropriates a trade secret when it “use[s] ... a
trade secret of another without express or implied consent”
and “[a]t the time of ... use, knew or had reason to know
that his or her knowledge of the trade secret was acquired
under circumstances giving rise to a duty to ... limit its use.”
See Cal. Civ. Code § 3426.1(b)(2)(B)(ii). Diamond Imports
has alleged that Kapu Gems assured Diamond Imports that
it would not use the list to solicit business from Diamond
Imports' customers, which allegation would support a finding
that Kapu Gems acquired the list with “reason to know that
[its] knowledge of the trade secret was ... [a]cquired under
circumstances giving rise to a duty to” not use the list to solicit
business. See id. Diamond Imports has further alleged that,
without first obtaining Diamond Imports' authorization, Kapu
Gems solicited sales from Diamond Imports' customers, i.e.,
it “use[d]” the list. See id. Such allegations state a claim for
misappropriation of trade secrets under the above-referenced
statutory provision. See id.; see also Morlife, Inc., 56 Cal.
App. 4th at 1524 (noting California courts “have equated acts
of solicitation [of customers] with ... ‘misappropriation’ of
protected information”).

Accordingly, counterdefendants have failed to show the
Fourth Cause of Action is subject to dismissal.

5. Fifth Cause of Action: Interference with Business
Relationship

“The five elements for intentional interference with
prospective economic advantage,” i.e., interference with a
business relationship, are “(1) an economic relationship
between the plaintiff and some third party, with the
probability of future economic benefit to the plaintiff; (2)
the defendant's knowledge of the relationship; (3) intentional
acts on the part of the defendant designed to disrupt the
relationship; (4) actual disruption of the relationship; and (5)
economic harm to the plaintiff proximately caused by the acts
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of the defendant.” See Youst v. Longo, 43 Cal. 3d 64, 71 n.6
(1987).

Diamond Imports alleges that it had relationships with
“customers [who] consistently purchased diamonds from
Diamond Imports and Yachdav on a revolving cycle,” and
that “[m]any” of these relationships have been in existence
“for the past 30+years.” (See Countercl. ¶ 46.) Diamond
Imports further alleges that Kapu Gems was aware of
said relationships through the parties' “venture,” as well as
“Kalpesh Vaghani's close working relationship with Diamond
Imports' president,” and “Kapu Gems['] insistence that
Diamond Imports share its customer and price list.” (Id. ¶
47.) Diamond Imports alleges Kapu Gems interfered with
said relationships when it “circumvented Diamond Imports
and solicited Blue Nile, Brilliant Earth, Ritani, and other
customers.” (Id. ¶ 48.) According to Diamond Imports, “its
sales dwindled as a result of Kapu Gems' solicitations,” and
it has “los[t] a majority of its long term customers.” (Id. ¶¶
48-49.)

Counterdefendants contend such allegations fail to state a
claim for interference with prospective economic advantage,
for the reason that Diamond Imports has not pled “lost
contracts, failed negotiations, or other concrete facts” that
would show an actual disruption of any existing relationship
with a customer. (See Kapu Gems Mot. at 15:4-6.) As an
initial matter, the Court is unpersuaded that Diamond Imports
must allege an existing contract or contract negotiations in
order to allege an existing business relationship, as such
relationship “need not be a contractual relationship,” see Roth
v. Rhodes, 25 Cal. App. 4th 530, 546 (1994), and, although
an existing business relationship may be shown by ongoing
negotiations, see Sybersound Records, Inc. v. UAV Corp., 517
F.3d 1137, 1151 (9th Cir. 2008), such circumstance is but one
“example” of a sufficient showing, see id.

Nevertheless, “an existing relationship is required,” see id.,
and the Court finds Diamond Imports has failed to allege
it had an existing relationship with any of the customers at
issue. To show such an existing relationship, courts “requir[e]
proof the business relationship contained the probability of
future economic benefit to the plaintiff.” Westside Cntr.
Assoc. v. Safeway Stores 23, Inc., 42 Cal. App. 4th 507, 522
(1996) (internal quotation and citation omitted) (emphasis
in original). Interference with a plaintiff's relationship with
a “hypothetical” buyer, see id., or a “potential” customer is
insufficient to support a claim of interference with prospective
economic advantage because the likelihood of future benefit

is too “speculative.” See Rheumatology Diagnostics Lab.,
Inc. v. Aetna, Inc., 2013 WL 5694452, at *20 (N.D. Cal. 2013)
(internal quotation and citation omitted).

*13  Diamond Imports' allegation that the customers at issue
“consistently purchased diamonds from Diamond Imports ...
on a revolving cycle throughout the years” (see Countercl.
¶ 46) is, in essence, an allegation that said customers have
purchased diamonds from Diamond Imports in the past. Such
allegations are inadequate to show a probability of future
benefit to Diamond Imports because, if Diamond Imports
must win the business of its prior customers every time
it makes a sale to them, such customers only amount to
potential future customers. See New Kids on the Block v.
News Am. Publ'g, Inc., 971 F.2d 302, 310 (9th Cir. 1992)
(“[I]t is no tort to beat a business rival to prospective
customers.”) (internal quotation and citation omitted). In
order to allege a probability of future economic benefit from
its prior customers, Diamond Imports must allege additional
facts showing that said customers were regular customers
with whom Diamond Imports had an ongoing business
relationship, and to whom Diamond Imports had historically
made sales with a consistency that could be expected to
continue, due, for example, to the nature of the business.
See, e.g., Rickards v. Canine Eye Registration Foundation,
Inc., 704 F.2d 1449, 1456 (9th Cir. 1983) (characterizing
veterinarians' provision of services to “regular clients” as
“ongoing business relationship”).

Accordingly, the Fifth Cause of Action is subject to dismissal
as to all counterdefendants, as Diamond Imports has failed to
allege facts to show a probability of future economic benefit

from its prior customers. 16

16 Counterdefendants also contend Diamond Imports
was required to plead “how or when” it
“discovered” that it had lost sales, and “the
dollar amount by which Diamond Imports' sales
‘dwindled.’ ” (See Kapu Gems Mot. at 15:11-14.)
As counterdefendants have cited no authority, and
the Court has found none, holding a claimant
must plead such details in order to state a
claim, the Court does not find the Fifth Cause
of Action is subject to dismissal on said basis.
Further, contrary to counterdefendants' argument
that Diamond Imports has not “identif[ied] the
cause of [the alleged] reduction in sales,” Diamond
Imports has alleged that the “proximate cause” is
“Kapu Gems's circumvention of Diamond Imports
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to solicit Diamond Imports' customers with slightly
lower priced diamonds.” (See Countercl. ¶ 49.)

6. Sixth Cause of Action: California's Unfair
Competition Law (“UCL”)

“California's UCL prohibits unfair competition by means of
any unlawful, unfair or fraudulent business practice.” See
Birdsong v. Apple, Inc., 590 F.3d 955, 959 (9th Cir. 2009)
(citing Cal. Bus. & Prof. Code §§ 17200-17210). “Each prong
of the UCL is a separate and distinct theory of liability.” See
id.

Counterdefendants first argue that Diamond Imports has
failed to state a claim for relief under the UCL because
the Counterclaim fails to provide notice of the specific
conduct on which the Sixth Cause of Action is based. The
Court agrees. A UCL claimant must identify the “particular
section of the statutory scheme which was violated” and
“state with reasonable particularity the facts supporting the
statutory elements of the violation.” See Khoury v. Maly's
of Calif., Inc., 14 Cal. App. 4th 612, 619 (1993). In its
opposition, Diamond Imports states it is relying on, “among
other things,” the facts that support its counterclaims for
violations of “California Civil Code § 1573 (constructive
fraud), California Corporations Code § 16404(c) (breach of
fiduciary duty) and California Civil Code § 3426 et seq.
(misappropriation of trade secrets).” (See Opp. to Kapu Gems
Mot. at 13:24-14:1.) Any such predicate, however, is not
made clear from the allegations in support of the Sixth Cause
of Action, which incorporates by reference the entirety of the

factual allegations made in the Counterclaim. 17  Accordingly,
the Sixth Cause of Action is subject to dismissal.

17 Moreover, the Court has found the allegations as
to constructive fraud and breach of fiduciary duty
insufficient to state a claim.

In addition, counterdefendants argue that, to the extent
Diamond Imports asserts a claim under the fraudulent
business practice prong of the UCL, Diamond Imports has
failed to satisfy the above-referenced heightened pleading
requirements of Rule 9(b) of the Federal Rules of Civil

Procedure. 18  In its opposition, Diamond Imports contends it
has adequately alleged fraudulent conduct under Rule 9(b) by
alleging that “[c]ounterdefendants had represented that they
would not contact the customers without Diamond Import[’s]
knowledge and consent,” and subsequently engaged in the
very conduct in which they said they would not engage, i.e.,

“directly solicit[ing] customers without Diamond Imports'
knowledge.” (See Opp. to Kapu Gems Mot. at 13:20-23.)

18 The heightened pleading requirements of Rule 9(b)
apply to claims under the UCL only to the extent
such claims are based on fraudulent conduct. See
Vess, 317 F.3d at 1103-04 (holding, where “fraud
is not a necessary element of a claim” asserted by
plaintiff, but plaintiff nonetheless relies on “some
fraudulent” conduct “in support of” said claim,
“only the allegations of fraud are subject to Rule
9(b)’s heightened pleading requirements”).

*14  The Court finds Diamond Imports has failed to
plead fraudulent conduct under the UCL with the requisite
particularity. See Vess, 317 F.3d at 1106 (holding allegations
sounding in fraud must “be accompanied by ‘the who, what,
when, where, and how’ of the misconduct charged”) (internal
quotation and citation omitted). Diamond Imports has not
identified the particular individuals who “represented” that
they would not solicit Diamond Imports customers or who
undertook the alleged soliciting. See U.S. ex rel. Lee v.
SmithKline Beecham, 245 F.3d 1048, 1051 (9th Cir. 2001)
(holding plaintiff's allegation that defendant “knowingly ...
changed control numbers [on various tests] to wrongfully
represent ... the laboratory results” failed to satisfy Rule
9(b), where plaintiff did not “identify the ... employees who
performed the tests”). Further, Diamond Imports has not
alleged where the parties were when the representations were
made, and has not alleged whether they were made in person
or by some other mode of communication. Accordingly, to the
extent the Sixth Cause of Action is based on the fraudulent
business practice prong of the UCL, it is subject to dismissal
for the additional reason that the allegations are insufficient

to meet the pleading requirements of Rule 9(b). 19

19 Although counterdefendants also argue that
Diamond Imports has failed to state a UCL claim
under the unfairness prong because “Diamond
Imports does not engage in the type of balancing
test that is required under [that] prong” (see
Kapu Gems Mot. at 16:22-24 (citing Baba v.
Hewlett Packard Co., 2010 WL 2486353 (N.D.
Cal. 2010))), counterdefendants cite no authority
for the proposition that a claimant is required
to perform such an analysis in its pleading.
Accordingly, the Sixth Cause of Action is not
subject to dismissal on that basis. Additionally,
to the extent counterdefendants initially sought

Case 2:19-ap-01383-SK    Doc 239-3    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Appendix     Page 122 of 431



Kapu Gems v. Diamond Imports, Inc., Not Reported in Fed. Supp. (2016)
2016 WL 4259119

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 13

dismissal of Diamond Imports' prayer for treble
damages, the Court notes that Diamond Imports
has “withdraw[n] this request.” (See Opp. to Kapu
Gems Mot. at 13 n.3.)

F. Leave to Amend
Although counterdefendants seek dismissal without leave to
amend, the Court will afford Diamond Imports leave to amend
each dismissed counterclaim, as none of the deficiencies
noted above appear to be of the type that are incapable of
amendment, see Balistreri, 901 F.2d at 701 (holding leave to
amend “should be granted if it appears at all possible that
the plaintiff can correct the defect”) (internal quotation and
citation omitted), and the Court has not ruled previously on
the sufficiency of the allegations made in support thereof, see
Allen v. City of Beverly Hills, 911 F.2d 367, 373 (9th Cir.
1990) (listing previous amendment among factors considered
by court in determining whether to afford leave to amend).

CONCLUSION

1. As against Kapu Gems Ltd. and Vaghani, the
motions to dismiss are hereby GRANTED, and the
Counterclaim is hereby DISMISSED in its entirety as to said
counterdefendants.

2. As against Kapu Gems, to the extent counterdefendants
seek dismissal of the First, Second, Third, Fifth, and

Sixth Causes of Action, the motions to dismiss are hereby
GRANTED, and said counterclaims are hereby DISMISSED
as to said counterdefendant; to the extent counterdefendants
seek dismissal of the Fourth Cause of Action, the motions to
dismiss are hereby DENIED.

3. If Diamond Imports wishes to amend its Counterclaim
to cure the above-noted deficiencies, Diamond Imports shall
file its First Amended Counterclaim no later than August
26, 2016. In addition, should Diamond Imports again name
Vaghani as a counterdefendant, Diamond Imports must re-

serve him with the summons and amended pleading. 20

20 At this juncture, the Court has not set a deadline for
such service. See Fed. R. Civ. P. 4(m) (providing
90-day time limit for service “does not apply to
service in a foreign country under Rule 4(f)”).

4. In the event Diamond Imports does not amend within the
time provided, the Counterclaim will proceed only as to the
Fourth Cause of Action, and only as against Kapu Gems.

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2016 WL 4259119

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, C.D. California.

Karen LEITNER, Plaintiff,
v.

SADHANA TEMPLE OF NEW YORK,
INC., a New York Corporation; Kunwar
Surendra Kumar; Sarah Carson; Naomi
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MARGARET M. MORROW, UNITED STATES DISTRICT
JUDGE

*1  On October 25, 2013, Karen Leitner filed this action
against Sadhana Temple of New York (“the Temple”),
Kunwar Surendra Kumar, Sarah Carson, Naomi Aschner,

and Barbara Thompson. 1  Her complaint pled claims
for promissory estoppel, unjust enrichment, constructive
fraud, fraud, breach of fiduciary duty, conversion, financial
elder abuse, intentional infliction of emotional distress
(“IIED”), involuntary dissolution of a joint venture, and an

accounting. 2  On November 22, 2013, defendants filed a

motion to dismiss the complaint; 3  on December 16, 2013, the
court issued an order to show cause why the action should not
be dismissed for lack of subject matter jurisdiction because
Leitner had not adequately pled that the case fell within

the court's diversity jurisdiction. 4  On February 7, 2014, the
court found Leitner's response to the order to show cause
satisfactory, and granted her leave to amend her complaint

to add sufficient jurisdictional allegations. 5  Leitner filed
a first amended complaint on February 11, 2014, which
differed from the original complaint only in the jurisdictional

allegations it included. 6  The court denied the then-pending

motion to dismiss the original complaint as moot. 7

1 Complaint, Docket No. 1 (Oct. 25, 2013).

2 Id.

3 Motion to Dismiss Complaint, Docket No. 11 (Nov.
22, 2013).

4 Order to Show Cause Why Case Should Not Be
Dismissed, Docket No. 20 (Dec. 16, 2013).

5 Order Discharging Order to Show Cause, Docket
No. 36 (Feb. 7, 2014).

6 Compare First Amended Complaint (“FAC”),
Docket No. 38 (Feb. 11, 2014) with Complaint.

7 Order Denying Motions as Moot, Docket No. 42
(Feb. 20, 2014).

On May 13, 2014, Leitner filed a second amended

complaint. 8  On June 10, 2014, the court granted in part
and denied in part defendants' motion to dismiss the second

amended complaint. 9  It declined to dismiss Leitner's elder
abuse claim, to the extent based on Oregon law, and her
IIED claim, to the extent based on defendants' alleged failure

to provide her with retirement money. 10  It dismissed her
claims for unjust enrichment and fraud (to the extent based
on promises defendants allegedly made that she would be
provided with financial security, privacy, healthy living,
food, and spiritual comfort while living with the Family)

with prejudice. 11  The court dismissed Leitner's claims for
promissory estoppel, constructive fraud, breach of fiduciary
duty, conversion, IIED (to the extent based on physical and
psychological abuse), involuntary dissolution, an accounting,
fraud (to the extent based on alleged promises Kumar made
in August 1970 and purported promises defendants made
“throughout the years” in New York, San Francisco, and San
Diego), elder abuse (to the extent based on California law),

and her claims against the Temple without prejudice. 12

8 Second Amended Complaint, Docket No. 61 (May
13, 2014).
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9 Order Granting in Part and Denying in Part
Defendants' Motion to Dismiss Second Amended
Complaint (“Order”), Docket No. 65 (Jun. 10,
2014).

10 Id. at 50–51.

11 Id.

12 Id.

*2  On June 30, 2014, Leitner filed a third amended

complaint. 13  The third amended complaint asserts claims
for promissory estoppel, constructive fraud, fraud, breach
of fiduciary duty, conversion, financial elder abuse,
IIED, involuntary dissolution of a joint venture, and an

accounting. 14  Defendants filed a motion to dismiss on July

17, 2014. 15  Leitner opposes the motion. 16  Pursuant to Rule
78 of the Federal Rules of Civil Procedure and Local Rule 7–
15, the court finds this matter appropriate for decision without
oral argument. The hearing calendared for October 20, 2014,
is therefore vacated, and the matter is taken off calendar.

13 Third Amended Complaint (“TAC”), Docket No.
66 (Jun. 30, 2014).

14 Id. at 1.

15 Motion to Dismiss Third Amended Complaint
(“Motion”), Docket No. 71 (Jul. 17, 2014). The
motion does not seek to dismiss Leitner's fraud
claim.

16 Opposition to Motion to Dismiss Third Amended
Complaint (“Opposition”), Docket No. 80 (Sept.
29, 2014).

I. FACTUAL BACKGROUND

Leitner alleges that in August 1970, she was coerced to enter
into a “joint venture” run by Kumar and the Temple known as

“the Family.” 17  She asserts that Kumar is the primary owner
and “spiritual leader” of the Temple and the Family; he is
purportedly a self-proclaimed guru who represents to young
people, mainly women, that he can show them the way to

enlightenment if they join the Family. 18  Carson, Aschner,

and Thompson are officers of the Temple. 19  Leitner alleges
that members of the Family cohabit and pool their financial
resources, with each member owning an equal share of the

combined resources. 20  She asserts that the Temple is a 501(c)
(3) organization that has received a religious tax exemption
from the IRS. She contends the Temple's tax exempt status
is fraudulent because defendants' conduct on the Temple's
behalf does not advance religion but is rather a criminal

enterprise. 21

17 TAC, ¶¶ 16–17.

18 Id., ¶ 2.

19 Id., ¶¶ 6–8.

20 Id., ¶ 31.

21 Id., ¶¶ 19–20.

Leitner purportedly met Kumar in 1970 after an acquaintance

invited her to a meditation he held in New York City. 22  After
she attended several additional meditations, Kumar invited
Leitner to join the Family, and told her that initiation would

lead to spiritual salvation. 23  On August 14, 1970, allegedly
believing Kumar would lead her to salvation and under the
influence of drugs provided by Kumar, Leitner agreed to join

the Family. 24  Leitner asserts defendants promised that if she
gave her income, inheritance, labor, and time to the Temple
and the Family, she would receive an equal share of the

pooled resources. 25  Kumar also allegedly promised Leitner
and each Family member that if they contributed money and
time to the Family, they would be paid an equal share of the
pooled assets once they reached the retirement age of 65 so as

substantially to improve their lifestyle. 26  Kumar purportedly
promised Leitner that her medical and other needs would be

“taken care of” as well. 27  Leitner asserts that when Carson
joined the Family, she and Aschner continued to promise

the same retirement benefits and security Kumar had. 28  She
contends Kumar, Carson, Aschner, and Thompson reiterated
these promises to her “on numerous occasions” throughout

the years in New York, Los Angeles, and San Diego. 29

22 Id., ¶ 13.

23 Id., ¶ 14.

24 Id., ¶¶ 1, 16.

25 Id.

26 Id., ¶¶ 2, 15, 74.
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27 Id., ¶¶ 45–46.

28 Id.

29 Id., ¶ 18.

Leitner alleges that for the next thirty-three years, she
provided “all her worldly wealth” to the Temple and
the Family, including an inheritance from her parents,
and the income she earned as a receptionist at an

advertising agency. 30  During this period, Kumar allegedly
subjected Leitner to severe physical and psychological
abuse and “Machiavellian” tactics. He purportedly kept

the autobiography of the Marquis de Sade 31  in his
bedroom. Leitner asserts Kumar used de Sade's teachings to
control, coerce, intimidate, and indoctrinate her and other

Family members. 32  All defendants purportedly assaulted her
verbally and threatened that if she did not fully cooperate
with them, she would be shunned, ostracized, “become

unclean,” and not be accepted by the Family and society. 33

Kumar allegedly told Leitner that if she did not cooperate,
he would curse her and cause her to contract an incurable

disease like cancer. 34  On one occasion, Kumar purportedly
forced Leitner to watch as he sexually assaulted two female
Family members with a fireplace poker; both required

hospitalization. 35  At another point, Leitner asserts, Kumar
forced her to eat a salad covered in dog feces while he held
a baseball bat by his side to beat her in the event she did not

comply. 36

30 Id., ¶¶ 50. Leitner also pleads that at various
times while part of the Family, she held jobs
as a nursery school teacher, bank worker,
administrative assistant, airline flight attendant,
and personal assistant. (Id., ¶ 19).

31 The court takes judicial notice of the fact that
Marquis de Sade was the French philosopher
and writer whose writing depicted violent, sexual
fantasies. The term “sadism” derives from his
name.

32 Id., ¶ 11.

33 Id., ¶ 24.

34 Id.

35 Id., ¶ 28.

36 Id., ¶ 27.

*3  Leitner alleges that Kumar also frequently raped her, 37

and beat her with his fists, a cattle prod, and a telephone. 38

Kumar purportedly told her that he beat her with the telephone

because she had not cleaned his bathtub. 39  Leitner asserts
that the injuries she sustained as a result of the beating
required emergency attention and that she received stitches

for a cut in her head. 40  She contends Kumar once beat her
so badly he broke her nose; at another point, he purportedly
boxed her ears so much that he caused permanent hearing

loss. 41  Leitner asserts she frequently had bruises and sores

caused by Kumar's beatings. 42

37 Id., ¶ 25.

38 Id., ¶¶ 27–28, 32.

39 Id., ¶ 27.

40 Id.

41 Id.

42 Id., ¶ 32.

Kumar purportedly beat other Family members as well,
once allegedly throwing a female Family member through

a window and dislocating a male Family member's jaw. 43

Leitner asserts that at some point a Family member was
found dead in a house in which the individual had been
“imprisoned” by Kumar after Kumar failed to fix a known gas

leak. 44

43 Id., ¶¶ 32, 171.

44 Id., ¶ 34.

Leitner alleges that Kumar and other Family members
forcibly prevented her from leaving the Family's property and
at times locked her in a small room, where the only place

to sleep was a rug on the floor. 45  Defendants purportedly
withheld food from Leitner until she agreed to succumb to

their way of thinking. 46  Leitner contends that during the
last twelve years she was with the Family, Kumar would not
let her work outside the Temple, and required that she care
for him and other Family members by cleaning, cooking,

and taking care of cattle without pay. 47  She alleges that
Family members often became suicidal, depressed, anxious,
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psychotic, or alienated from their families and that one Family

member became so distraught she committed suicide. 48  She
contends she “suffers from anxiety” and “believes she suffers
from post traumatic stress disorder” as a result of her years

living with the Family. 49

45 Id.

46 Id.

47 Id., ¶¶ 48.

48 Id., ¶¶ 26, 33.

49 Id., ¶ 146.

Leitner was purportedly able to escape from the Family in

2003 with the help of her sister. 50  At the time, she alleges,
defendants refused to give her an equal share of the Family's
assets; Kumar reiterated, however, that when she reached

retirement age, the Family would give the funds to her. 51

Leitner turned 65 on November 27, 2012. 52  At that point, she
demanded her share of the Family's joint assets, which she

estimates at approximately $15,000,000 to $30,000,000. 53

Leitner alleges that the Family has opened “dozens” of bank
accounts and deposited $250,000 in each; these were funds
that were purportedly to be distributed equally among the

Family members. 54  Leitner asserts that although defendants
have not flatly refused to pay her an equal share of the
accumulated assets, they have not given her what she is owed

despite repeated requests. 55  She contends defendants have
delayed paying her an equal share of the Family's pooled
resources despite the fact that she is 65 years old and has
demanded payment, claiming that they require additional
documentation from her when all documentation is in their

possession. 56  She asserts that defendants have distributed
an equal share to other Family members who have left the

Family, 57  and that they have transferred money and property
held in Leitner's name to their own or other Family members'

names. 58

50 Id., ¶ 2.

51 Id., ¶ 1.

52 Id., ¶¶ 1, 47.

53 Id., ¶¶ 1, 67.

54 Id., ¶¶ 52, 56, 67.

55 Id., ¶¶ 1, 38, 52.

56 Id., ¶ 38.

57 Id.

58 Id., ¶ 47.

She also alleges that the Temple, the Family, and Kumar,
Carson, Aschner, and Thompson are alter egos of one another.
She contends Kumar, Carson, Aschner, and Thompson
“dominated, directed, operated, managed, and controlled the
Temple and the Family, comingled cash and other assets
between the Temple, the Family, and themselves, to minimize
the ability of creditors to attach [the] funds, [and] failed to

maintain complete corporate minutes.” 59  She asserts that
Kumar, Carson, Aschner, and Thompson used Temple money
to buy automobiles for themselves, and “funneled money
and other assets through the Temple, in an effort to use

the Temple's non-profit status to evade taxes.” 60  At the
same time, however, she attaches Sarah Carson's deposition
testimony to the complaint as Exhibit 1. In it, Carson explains
that Family members' earnings went into joint accounts, and
that none of the funds were deposited in accounts in the

Temple's name. 61  She also testified that Temple expenses
were not paid from the joint accounts, and that the Temple's
only sources of income were inheritance, contribution, and
interest income.

59 Id., ¶ 56, 67.

60 Id.

61 Id. Exh. 1 (November 21, 2011 Deposition of Sarah
Carson (“Carson Depo.”)) at 43:13–44:5 (“Q. So
all of their earnings that they earned went into joint
accounts of some—of some type, usually in the
devotee's name—in another devotee's name; is that
correct? A. Yes. Q. Any of it in the temple's name?
A. No. Q. Would temple expenses be paid from
these accounts that were—these joint accounts? A.
Temple's, no. Q. Did the temple have any income
whatsoever? A. Interest income. Q. Anything else?
A. Contributions. Q. Anything else? A. Once in a
while, inheritance. Q. Anything else? A. No”).

*4  Leitner contends that defendants should be estopped
from asserting that her claims are barred by the statute of
limitations for three reasons: first, because they refused to
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give her an equal share of the pooled resources when she left
the Family and promised to pay the monies when she reached
65, which caused her reasonably to wait until she turned 65

to demand her share again; 62  second, because they tortured,
drugged, beat, indoctrinated, raped, and physically and
mentally abused her during the 33 years she was a member

of the Family; 63  and third, because defendants' actions
mentally incapacitated her, which prevented her from filing

suit. 64  Leitner contends that “[t]he psychological disability
and brainwashing [to which defendants subjected her] ...
held [her] hostage ... [to] the mental, physical, sexual and
emotional torture experienced for decades. Plaintiff is only
now finally able to seek help from appropriate health care

providers.” 65  She alleges that the abuse she suffered over
the years caused her to become “psychologically disabled”;
she reiterates that she is presently seeking treatment for
this disability and that it prevented her from filing a timely

action. 66  Leitner asserts that as a result of defendants'
conduct, she suffered “severe and extreme emotional distress
and post traumatic stress disorder which required medical

treatment.” 67

62 Id., ¶¶ 39. Leitner alleges that given their clear
promise, she had no reason to doubt that defendants
would give her the money, and no cause to
investigate further. (Id., ¶ 55.)

63 Id., ¶¶ 40, 51.

64 Id., ¶¶ 41.

65 Id., ¶ 2.

66 Id., ¶ 17.

67 Id., ¶ 90.

II. DISCUSSION

A. Legal Standard Governing Motions to Dismiss
under Rule 12(b)(6)

A Rule 12(b)(6) motion tests the legal sufficiency of the
claims asserted in the complaint. A Rule 12(b)(6) dismissal
is proper only where there is either a “lack of a cognizable
legal theory,” or “the absence of sufficient facts alleged under
a cognizable legal theory.” Balistreri v. Pacifica Police Dept.,
901 F.2d 696, 699 (9th Cir. 1988). The court must accept
all factual allegations pleaded in the complaint as true, and

construe them and draw all reasonable inferences from them
in favor of the nonmoving party. Cahill v. Liberty Mut. Ins.
Co., 80 F.3d 336, 337–38 (9th Cir. 1996); Mier v. Owens, 57
F.3d 747, 750 (9th Cir. 1995).

The court need not, however, accept as true unreasonable
inferences or conclusory legal allegations cast in the form
of factual allegations. See Bell Atlantic Corp. v. Twombly,
550 U.S. 544, 555 (2007) (“While a complaint attacked by a
Rule 12(b)(6) motion to dismiss does not need detailed factual
allegations, a plaintiff's obligation to provide the ‘grounds’
of his ‘entitle[ment] to relief’ requires more than labels and
conclusions, and a formulaic recitation of the elements of
a cause of action will not do”). Thus, a complaint must
“contain sufficient factual matter, accepted as true, to ‘state
a claim to relief that is plausible on its face.’ ... A claim has
facial plausibility when the plaintiff pleads factual content
that allows the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged.” Ashcroft v.
Iqbal, 556 U.S. 662, 678 (2009); see also Twombly, 550 U.S.
at 555 (“Factual allegations must be enough to raise a right
to relief above the speculative level, on the assumption that
all the allegations in the complaint are true (even if doubtful
in fact)” (citations omitted)); Moss v. United States Secret
Service, 572 F.3d 962, 969 (9th Cir. 2009) (“[F]or a complaint
to survive a motion to dismiss, the non-conclusory ‘factual
content,’ and reasonable inferences from that content, must be
plausibly suggestive of a claim entitling the plaintiff to relief,”
citing Iqbal and Twombly).

B. Whether Leitner's Constructive Fraud Claim Is
Adequately Pled

To state a constructive fraud claim, a plaintiff must allege (1)
a fiduciary or confidential relationship; (2) an act, omission or
concealment that breached a legal or equitable duty, trust or
confidence; (3) reliance; and (4) resulting damage. Assilzadeh
v. California Federal Bank, 82 Cal.App.4th 399, 414 (2000)
(“Constructive fraud is a unique species of fraud applicable
only to a fiduciary or confidential relationship. As a general
principle, constructive fraud comprises any act, omission or
concealment involving a breach of legal or equitable duty,
trust or confidence which results in damage to another even
though the conduct is not otherwise fraudulent” (citations
omitted)); see also In re Harmon, 250 F.3d 1240, 1249
n. 10 (9th Cir. 2001); CAL. CIV. CODE § 1573 (stating
that “[c]onstructive fraud consists [of] ... any breach of
duty which, without an actually fraudulent intent, gains
an advantage to the person in fault, or any one claiming
under him, by misleading another to his prejudice, or to the
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prejudice of any one claiming under him; or, [of] any such
act or omission as the law specially declares to be fraudulent,
without respect to actual fraud”).

*5  “[F]acts supporting a claim for constructive fraud must
be alleged with particularity under Rule 9(b).” Sonoma
Foods, Inc. v. Sonoma Cheese Factory, LLC, 634 F.Supp.2d
1009, 1021(N.D. Cal. 2007); see also In re Verisign, Inc.,
Derivative Litig., 531 F.Supp.2d 1173, 1219 (N.D. Cal. 2007)
(holding that a constructive fraud claim “must be pled with
particularity”); Munday v. Real Estate Advisors, Inc., No.
C–95–20143–JW, 1995 WL 549015, *2 (N.D. Cal. Sept.
12, 1995) (“Plaintiffs' claim is not for negligence, but for
constructive fraud. Plaintiffs must therefore satisfy Fed. R.
Civ. P. 9(b) and plead the necessary elements for constructive
fraud: the existence of a fiduciary relationship, nondisclosure
of a material fact, reliance and damages”).

Because Leitner's constructive fraud claim rests on
allegations that defendants, as joint venturers, owed her a
fiduciary duty and because the court finds infra that Leitner
has not adequately pled that defendants owed her a fiduciary
duty because she has not sufficiently alleged they formed a
joint venture with her, her constructive fraud claim must be
dismissed.

C. Whether Leitner's Breach of Fiduciary Duty Claim
Must Be Dismissed

The elements of a breach of fiduciary duty claim are (1) the
existence of a fiduciary duty; (2) a breach of that duty; and (3)
damage proximately caused by the breach. Amtower v. Photon
Dynamics, Inc., 158 Cal.App.4th 1582, 1599 (2008); City of
Atascadero v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 68
Cal.App.4th 445, 483 (1998).

Defendants argue that Leitner's breach of fiduciary duty claim
must be dismissed because she has not adequately alleged the
existence of a fiduciary duty. Members of a joint venture owe
each other fiduciary duties. See, e.g., Weiner v. Fleischman,
54 Cal.3d 476, 483 (1991) (“Like partners, joint venturers are
fiduciaries with a duty of disclosure and liability to account
for profits”); Cleveland v. Johnson, 209 Cal.App.4th 1315,
1339 (2012) (“[E]xamples of relationships that impose a
fiduciary obligation to act on behalf of and for the benefit
of another are ‘a joint venture, a partnership, or an agency’
”); Pellegrini v. Weiss, 165 Cal.App.4th 515, 524 (2008)
(“[P]artners or joint venturers have a fiduciary duty to act with
the highest good faith towards each other regarding affairs
of the partnership or joint venture”); BT–I v. Equitable Life

Assurance Society of the United States, 75 Cal.App.4th 1406,
1410 (1999) (“Partnership is a fiduciary relationship, and
partners are held to the standards and duties of a trustee in

their dealings with each other”). 68

68 “The distinction between joint ventures and
partnerships is not sharply drawn. A joint venture
usually involves a single business transaction,
whereas a partnership may involve ‘a continuing
business for an indefinite or fixed period of
time.’ Yet a joint venture may be of longer
duration and greater complexity than a partnership.
From a legal standpoint, both relationships are
virtually the same. Accordingly, the courts freely
apply partnership law to joint ventures when
appropriate.” Weiner, 54 Cal.3d at 482 (citing (9 B.
Witkin, SUMMARY OF CAL. LAW, Partnership,
§ 17, at p. 416 (italics deleted)).

“A joint venture is an undertaking by two or more persons
jointly to carry out a single business enterprise for profit.”
Goodworth Holdings Inc. v. Suh, 239 F.Supp.2d 947, 956
(N.D. Cal. 2002) (citing Weiner, 54 Cal.3d at 482). “Under
California law, a joint venture exists if there is an agreement
between the parties under which they have a ‘joint interest,
in a common business undertaking, an understanding as to
the sharing of profits and losses, and a right of joint control.’
” Id. (citing Connor v. Great Western Savings and Loan
Association, 69 Cal.2d 850, 863 (1968)); see also 580 Folsom
Associates v. Prometheus Development Co., 223 Cal.App.3d
1, 14–16 (1990) (“The elements necessary for [the] creation
[of a joint venture] are: (1) joint interest in a common
business; (2) with an understanding to share profits and
losses; and (3) a right to joint control”).

*6  Defendants argue that Leitner has not adequately alleged
the existence of a joint venture. They assert that in its
order dismissing Leitner's second amended complaint, the
court concluded that she had failed adequately to plead the
existence of a joint venture, and that her new allegations do
not remedy the deficiencies in the second amended complaint

cited in the court's order. 69  The court previously dismissed
Leitner's breach of fiduciary duty claim because she had not
alleged that the Family was run as a business for profit or that
she had an equal say in how the assets of the Family were
used. It stated:

“Although Leitner alleges that she owned an equal share
of the Family's accumulated assets, she has pled that she
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did not have control over the funds, and that defendants
chose when and how to spend them. Additionally, Leitner
has not alleged that she had an equal role (or any role,
for that matter) in managing and controlling the Family's

affairs.” 70

The court granted Leitner leave to amend, however,
concluding that she might be able to plead additional facts that
would support a finding that a joint venture existed. Leitner

contends that she has added sufficient factual allegations. 71

The court cannot agree. The additional allegations Leitner
has included in the third amended complaint reference in
conclusory fashion the fact that Family members' money was
pooled together so that it could be “invested to generate
additional money,” and that each member was entitled “to an
equal share” of the pooled assets that was to be calculated
by dividing the value of the pooled assets by the number
of family members who had contributed as of the time of

the distribution. 72  She also alleges that she “delegated [the]
control she had in the [ ] joint venture to [defendants] by

way of, among other things Powers of Attorney.” 73  These
new allegations do not suffice plausibly to plead the existence
of a joint venture under California law. While the purpose
of a joint venture can be the investment of money and

generation of profit therefrom, 74  Leitner has not alleged
facts that indicate plausibly that she had any right to exercise
joint control over such a venture. Leitner contends that she
delegated control over the joint venture to defendants by,
“among other things,” executing powers of attorney. It is true
that members of a joint venture can delegate their right to
exercise joint control over the affairs of the venture. Orosco
v. Sun–Diamond Corp., 51 Cal.App.4th 1659, 1666 (1997)
(“the members must have joint control over the venture (even
though they may delegate it)”). Leitner, however, alleges
no facts indicating that she had any control to delegate—
let alone that she had joint control with defendants. Rather,
her allegations establish that she had no control over the
Family's financial expenditures or the conduct of its internal
financial affairs, and that she and other Family members were
entirely subservient to Kumar. Leitner alleges, for example,
that members of the Temple assigned to manage the profit-
making real estate and personal property businesses of the
Family were “subjected to abuse, exploitation, and ... forced

into de facto slavery.” 75  She asserts that she herself was
subjected to more than 33 years “of servitude, rape, beatings,
humiliation, intimidation, injuries, agony, mental torture,
physical labor and torture, daily psychological abuse, and
emotional turmoil, through the use of drugs, force, threat

of force, propaganda, torture, imprisonment, punishment,
economic pressure, starvation, brainwashing, indoctrination

under ‘cleansing’ pretenses, and other means.” 76  She alleges
the ways in which Kumar “demonstrated his dominance [and]
control” over her, including by physical violence, and asserts
that defendants prevented her in later years from leaving the

Family property. 77  Leitner also expressly alleges that Kumar
singlehandedly “instruct[ed] and control[led] the Temple and

‘Family’ accounts.” 78

69 Motion at 7.

70 Order at 33.

71 Opposition at 5.

72 TAC, ¶¶ 60, 70, 98, 154, 167.

73 Id., ¶¶ 61, 72, 100, 156, 169.

74 Leitner alleges, for example, that using monies
collected from its members, the Family purchased
and controlled hundreds of acres of real estate
valued in the millions. (Id., ¶ 22.)

75 Id., ¶ 23.

76 Id., ¶ 17.

77 Id., ¶¶ 28, 32, 34.

78 Id., ¶ 51.

*7  In the face of such allegations, the conclusory assertion
that Leitner “delegated [the] control she had in the [ ]
joint venture to [defendants] by way of, among other things

Powers of Attorney” 79  does not suffice to plead that she
had joint control over the alleged business affairs of the
Family. See, e.g., Billups v. Tiernan, 11 Cal.App.3d 372,
379 (1970) (“[S]ome degree of participation by partners in
management and control of the business is one of the primary
elements of partnership. Mere common ownership of property
or common interest in a business does not of itself establish
a partnership”); see also Orosco, 51 Cal.App.4th at 1666
(“It is true, as appellant argues at length, that the members
can meet these requirements in many different ways. In the
present case, however, there is not a shred of evidence that
any entity other than Sun–Maid has any control over the
production of raisins, or indeed that Sun–Maid would have
to answer to Sun–Diamond or the owner-cooperatives if it
decided to completely withhold raisins from the market for a
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season or until the raisins brought a particular price”); Bank of
California v. Connolly, 36 Cal.App.3d 350, 364 (1973) (“An
essential element of a partnership or joint venture is the right
of joint participation in the management and control of the
business. Absent such right, the mere fact that one party is to
receive benefits in consideration of services rendered or for
capital contribution does not, as a matter of law, make him
a partner or joint venturer”); De Brum's Estate v. Soares, 26
Cal.App.2d 319, 325 (1938) (holding that joint ownership of
land was not sufficient to establish that a partnership existed).
As a result, Leitner's allegations are insufficient to plead that
she and defendants were members of a joint venture for profit.
Consequently, she has not adequately alleged that defendants
owed her a fiduciary duty, and her breach of fiduciary duty
claim must be dismissed.

79 Id., ¶¶ 61, 72, 100, 156, 169.

D. Whether Leitner's Conversion Claim Must Be
Dismissed

“Conversion is the wrongful exercise of dominion over the
property of another. The elements of a conversion [claim]
are [1] the plaintiff's ownership or right to possession of the
property at the time of the conversion; [2] the defendant's
conversion by a wrongful act or disposition of property
rights; and [3] damages.” Farmers Ins. Exchange v. Zerin, 53
Cal.App.4th 445, 451 (1997) (quoting Oakdale Village Group
v. Fong, 43 Cal.App.4th 539, 543–44 (1996)). Conversion
claims are subject to a three-year statute of limitations. See
CAL. CODE CIV. PROC. § 338(c) (setting a three-year
statute of limitations on “action[s] for taking, detaining, or
injuring any goods or chattels”); AmerUS Life Insurance Co.
v. Bank of America, N.A., 143 Cal.App.4th 631, 639 (2006)
(“Under Code of Civil Procedure, section 338, subdivision
(c), which applies to the conversion of personal property,
there is a three-year limitations period for 'action[s] for taking,
detaining, or injuring any goods or chattels”). The claim
accrues on the date the property is taken. Bono v. Clark, 103
Cal.App.4th 1409, 1433 (2002) (“The statute of limitations
for conversion is triggered by the act of wrongfully taking
property”); Strawberg v. Odyssey Group, Inc., 51 Cal.App.4th
906, 915–16 (1996) (“[I]t is the act of wrongfully taking the
property which triggers the statute of limitations”).

Defendants argue that Leitner's conversion claim is
substantively inadequate because Leitner has not alleged the

specific funds that were converted. 80  “Money cannot be
the subject of a cause of action for conversion unless there
is a specific, identifiable sum involved, such as where an

agent accepts a sum of money to be paid to another and fails
to make the payment.” McKell v. Washington Mutual, Inc.,
142 Cal.App.4th 1457, 1491 (2006). “[I]t is not necessary
[however,] that each coin or bill be earmarked. When an
agent is required to turn over to his principal a definite sum
received by him on his principal's account, the remedy of
conversion is proper.” Haigler v. Donnelly, 18 Cal.2d 674,
681 (1941). “Thus simply identifying how much has been
converted by the other side is sufficient to survive a motion to
dismiss.” Trustees of Southern California Pipe Trades Health
and Welfare Trust Fund v. Temecula Mechanical, Inc., 438
F.Supp.2d 1156, 1171 (C.D. Cal. 2006).

80 Motion at 9–10.

Leitner's third amended complaint does not adequately allege
a conversion claim. Leitner pleads that she contributed
“approximately” $2,000,000 worth of labor, income, and
inheritance to defendants in exchange for an equal share
of the Family's accumulated assets upon retirement; it is
not the amount of money she contributed that defendants
purportedly converted, however, but the amount of the equal
share of the pooled assets to which she was entitled upon
retirement. To the extent she contends that $2,000,000 is
her “equal share” of the Family's accumulated assets, other
allegations render the claim implausible. Leitner estimates
that the Family had between $15,000,000 and $30,000,000
in assets in 2012 when she turned 65, and “believes” there

were fifteen Family members at that time. 81  She pleads no
other facts concerning the amount of her share. Accordingly,
even accepting as true her belief that there were 15 Family
members at the time she turned 65, the approximate value
of her share of the Family assets was between one to two
million dollars. An amount varying by up to a million dollars
is not specific enough to state a conversion claim. Leitner's
conversion claim must therefore be dismissed. See PCO,
Inc. v. Christensen, Miller, Fink, Jacobs, Glaser, Weil &
Shapiro, LLP, 150 Cal.App.4th 384, 397 (2007) (holding
that plaintiffs had stated a conversion claim by alleging that
defendants converted 10 duffel bags containing $500,000
each, but affirming the entry of summary judgment for
defendants because the evidence showed there could have
been 8 to 18 bags of money containing between $250,000
and $500,000 each, and stating “[t]he evidence of the sum
removed from Laing's residence reflects amounts varying
by millions of dollars”); Vu v. California Commerce Club,
Inc., 58 Cal.App.4th 229, 235 (1997) (“The trial court also
properly granted summary judgment on the causes of action
for conversion and conspiracy to commit it. The subject of
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these causes of action, and the damages alleged in them,
once again were the funds plaintiffs lost. But neither by
pleading nor responsive proof did plaintiffs identify any
specific, identifiable sums that the club took from them.
That rendered the generalized claim for money not actionable
as conversion”); Software Design & Application, Ltd. v.
Hoefer & Arnett, Inc., 49 Cal.App.4th 472, 485 (1996)
(holding that appellants could not state a claim for conversion
where money “came into the partnership accounts over time,
[and] in various sums”); see also Temecula Mechanical, 438
F.Supp.2d at 1171 (dismissing a conversion claim where “the
complaint nowhere identifies how much money defendants
failed to remit for its employees['] union dues. Indeed, the
complaint itself notes that the amount in unremitted union
dues is ‘unknown’ ”).

81 TAC, ¶ 1, 120.

E. Whether Leitner's Elder Abuse Claim Must Be
Dismissed

*8  In its prior order, the court dismissed Leitner's claim for
elder abuse under California law, observing that she did not

allege she was an elder as defined by that law. 82  Leitner's
third amended complaint pleads only that defendants violated

Oregon Revised Statute § 124.110. 83  Under Oregon law, “
‘[e]lderly person’ means a person 65 years of age or older.”
OR. REV. STATS. § 124.100(1)(a). Section 124.110 states
that

“[a]n action may be brought ... for financial abuse ... [w]hen
a vulnerable person requests that another person transfer
to the vulnerable person any money or property that the
other person holds or controls and that belongs to or is
held in express trust, constructive trust or resulting trust
for the vulnerable person, and the other person, without
good cause, either continues to hold the money or property
or fails to take reasonable steps to make the money or
property readily available to the vulnerable person when:
(A) The ownership or control of the money or property was
acquired in whole or in part by the other person or someone
acting in concert with the other person from the vulnerable
person; and (B) The other person acts in bad faith, or knew
or should have known of the right of the vulnerable person
to have the money or property transferred as requested or
otherwise made available to the vulnerable person.” OR.
REV. STATS. § 124.110(1)(b).

Defendants contend that the court must dismiss Leitner's
claim because choice of law principles dictate that California
law applies.

82 Order at 39–40. Specifically, the court noted that
California law requires that a plaintiff alleging
elder abuse be a resident of California. See CAL.
WELF. & INST. CODE § 15610.27 (defining
“elder” as “any person residing in this state,
65 years of age or older”). There were no
allegations in the second amended complaint that
Leitner currently resided in California (indeed,
she alleged Oregon citizenship) and the court
thus dismissed her California claim. In the third
amended complaint, Leitner has abandoned her
elder abuse claim premised on California law; she
now claim elder abuse solely under Oregon law.
(See TAC, ¶¶ 123–24.)

83 SAC, ¶ 154.

A federal court sitting in diversity must generally apply the
substantive law of the forum state, including its choice-of-law
rules. See Gurvey v. Legend Films, Inc., No. 09–CV–942–IEG
(JMA), 2010 WL 55889, *4 (S.D. Cal. Jan. 4, 2010) (citing
Ferens v. John Deere Co., 494 U.S. 516, 524–25 (1990),
Erie R.R. Co. v. Tompkins, 304 U.S. 64, 79–80 (1938), and
Muldoon v. Tropitone Furniture Co., 1 F.3d 964, 966 (9th
Cir. 1993)); see also ABM Industries, Inc. v. Zurich American
Ins. Co., No. C 05–3480 SBA, 2006 WL 2595944, *10 (N.D.
Cal. Sept. 11, 2006) (“The Court must apply California choice
of law rules in this case, a diversity jurisdiction case: ‘It is
well-settled that in diversity cases federal courts must apply
the choice-of-law rules of the forum state,’ ” citing Estate of
Darulis v. Garate, 401 F.3d 1060, 1062 (9th Cir. 2005)). See
also Strassberg v. New England Mut. Life Ins. Co., 575 F.2d
1262, 1263 (9th Cir. 1978) (“The district court, exercising
diversity jurisdiction, was obliged to apply the law of the State
of California, including the choice of law rules of the forum
state,” citing Klaxon Co. v. Stentor Elec. Manufacturing Co.,
313 U.S. 487, 496–97 (1941)).

*9  In 1967, the California Supreme Court adopted the
“governmental interest” approach to choice-of-law issues.
See Gurvey, 2010 WL 55889 at *13 (citing Reich v. Purcell,
67 Cal.2d 551, 554 (1967), and Hurtado v. Superior Court,
11 Cal.3d 574, 579–80 (1974)); see also Strassberg, 575
F.2d at 1263–64 (“California conflicts law has developed
significantly since the original enactment of California Civil
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Code § 1646, which in substance provides that a contract is
to be interpreted according to the law and usage of the place
where it is to be performed, or, if no place of performance is
indicated, according to the law of the place where the contract
was made. Under the leadership of former Chief Justice Roger
Traynor, the California law moved away from a mechanical
choice of law process to employ the ‘governmental interest
analysis’ approach”). This approach requires “analysis of the
respective interests of the states involved.” Gurvey, 2010 WL
55889 at *13 (citing Hurtado, 11 Cal.3d at 579).

Analysis of choice of law under the governmental interest
approach involves a three-step analysis. “First, the court
determines whether the relevant law of each of the potentially
affected jurisdictions with regard to the particular issue in
question is the same or different. Second, if there is a
difference, the court examines each jurisdiction's interest in
the application of its own law under the circumstances of the
particular case to determine whether a true conflict exists.
Third, if the court finds that there is a true conflict, it carefully
evaluates and compares the nature and strength of the interest
of each jurisdiction in the application of its own law ‘to
determine which state's interest would be more impaired if
its policy were subordinated to the policy of the other state,’
and then ultimately applies ‘the law of the state whose interest
would be the more impaired if its law were not applied.’
” Id. (quoting Kearney v. Salomon Smith Barney, Inc., 39
Cal.4th 95, 107–08 (2006), and citing Paulsen v. CNF Inc.,
559 F.3d 1061, 1080 (9th Cir. 2009)); see also Paulsen, 559
F.3d at 1080 (“To determine the correct choice of law, we
apply a three-step analysis. First, we determine whether the
two concerned states have different laws. Second, we consider
whether each state has an interest in having its law applied to
this case. Finally, if the laws are different and each state has
an interest in having its own law applied, we apply the law of
the state whose interests would be more impaired if its policy
were subordinated to the policy of the other state,” quoting
Havlicek v. Coast–to–Coast Analytical Servs., 39 Cal.App.4th
1844, 1851 (1995)); ABM Industries, Inc., 2006 WL 2595944
at *10–11 (same, quoting Estate of Darulis v. Garate, 401
F.3d 1060, 1062 (9th Cir. 2005), and citing North American
Asbestos Corp. v. Superior Court, 180 Cal.App.3d 902, 905
(1986)).

As a initial matter, therefore, the court must determine
whether a genuine conflict exists between California law,
on the one hand, and Oregon law, on the other hand. The
parties agree that the two states' laws differ. Only California
residents are protected by California's Elder Abuse law, see

CAL. WELF. & INST. CODE15610.27, while Oregon's Elder
Abuse law has no such residency requirement, see OR.
REV. STATS. § 124.100(1)(a). The court therefore turns to
the second step of the governmental interest analysis, and
analyzes the respective interests of California and Oregon in
having their elder abuse laws applied to this dispute. This is
necessary to determine whether a true conflict exists.

To conduct this analysis, the court evaluates “whether the ...
interests the rule is designed to protect will be significantly
furthered by its application to the case at hand. Generally, the
preference is to apply California law, rather than choose the
foreign law as a rule of decision. Therefore, if application of
a foreign decisional rule will not significantly advance the
interests of the foreign state, a California court will conclude
that the conflict is ‘false’ and apply its own law.” Strassberg,
575 F.2d at 1264 (citing Hurtado, 11 Cal.3d at 580); Reich,
67 Cal.2d at 556. “In determining which state has the stronger
interest in having its law applied, the court gives considerable
weight to the following two factors: (1) the residence of the
defendants and (2) the forum.” See Gurvey, 2010 WL 55889
at *13 (citing Ledesma v. Jack Stewart Produce, Inc., 816 F.2d
482, 485 (9th Cir. 1987), Nogart v. Upjohn Corp., 21 Cal.4th
383, 395 (1999), and Ashland Chem. Co. v. Provence, 129
Cal.App.3d 790, 794 (1982)).

*10  Here, each of the individual defendants allegedly

resides in Los Angeles County, California. 84  Kumar
purportedly resides in Los Angeles and has other addresses

“throughout the United States except Oregon.” 85  The Temple
is allegedly a New York corporation with its principal place

of business in Los Angeles, California. 86  California is also
plaintiff's chosen form. Contrary to defendants' contention,
however, the dispute concerns events that took place after
Leitner “escaped” from the Family. Leitner's elder abuse
claim is premised on defendants' refusal to pay her an equal
share of the Family assets. Defendants purportedly promised
to pay her these assets when she turned 65, and she alleges that
she demanded payment after she turned 65 on November 27,

2012. 87  At that time, based on her jurisdictional allegations,

it appears she lived in Oregon; not California. 88  Leitner
confirms this in her opposition, arguing that she moved
to Oregon to escape defendants; defendants, for their part,
concede that Leitner requested distribution of her requirement

funds while she lived in Oregon. 89  Although Leitner has not
identified any strong interest Oregon has in the resolution
of her dispute with defendants, California recognizes that
states have an interest in providing compensation to their
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residents. See Arno v. Club Med Inc., 22 F.3d 1464, 1468
(9th Cir. 1994) (“California claims an interest in providing
compensation to its residents”). Given the lack of detailed
briefing, the court is unable readily to determine whether there
is a true conflict between California and Oregon law in this
case. Assuming arguendo, however, that there is, it is clear
that Oregon law prevails when a comparative impairment
analysis is undertaken.

84 TAC, ¶¶ 5–8.

85 Id., ¶ 5.

86 Id., ¶ 4.

87 Id., ¶ 123.

88 Id., ¶ 3 (Leitner is citizen of Oregon); ¶ 57 (noting
that Leitner left the temple in 2003).

89 Opposition at 12; Reply at 5.

At all times relevant to her elder abuse claim, Leitner was
an Oregon resident. This is because her injury did not, and
indeed could not, have occurred until she turned 65. See OR.
REV. STATS. § 124.100(1)(a) (“ ‘Elderly person’ means a
person 65 years of age or older”). Section 124.110 states that
“[a]n action may be brought ... for financial abuse ... [w]hen a
vulnerable person requests that another person transfer to the
vulnerable person any money or property that the other person
holds or controls and that belongs to or is held in express trust,
constructive trust or resulting trust for the vulnerable person,
and the other person, without good cause, either continues
to hold the money or property or fails to take reasonable
steps to make the money or property readily available to
the vulnerable person.” This statute was purportedly violated
when defendants refused to pay Leitner an equal share of
the pooled assets. Compare Hoffart v. Wiggins, No. 08–
CV–46, 2010 WL 816915, *10 (E.D. Tex. Jan. 30, 2010),
report and recommendation adopted in relevant part, No.
08–CV–46, 2010 WL 816863 (E.D. Tex. Mar. 3, 2010)
(concluding that plaintiff's financial injury, for purposes of an
Oregon elder abuse claim, occurred entirely in Texas, where
plaintiff resided in Texas and relied on defendant's investment
representations in Texas, despite the fact that the funds
were sent to and invested in Oregon), aff'd in relevant part
406 Fed. Appx. 834 (5th Cir. 2010). “California recognizes
that ‘with respect to regulating or affecting conduct within
its borders, the place of the wrong has the predominant
interest.’ ” Mazza v. Am. Honda Motor Co., 666 F.3d 581,
593 (9th Cir. 2012) (quoting Hernandez v. Burger, 102

Cal.App.3d 795, 802 (1980)); McCann v. Foster Wheeler
LLC, 48 Cal.4th 68, 97–98 (2010) (“California choice-of-law
cases ... continue to recognize that a jurisdiction ordinarily
has ‘the predominant interest’ in regulating conduct that
occurs within its borders ... and in being able to assure
individuals and commercial entities operating within its
territory that applicable limitations on liability set forth in
the jurisdiction's law will be available to those individuals
and businesses in the event they are faced with litigation in
the future”). Based on the facts alleged, Leitner was injured
in Oregon, while she was a Oregon resident, albeit at the
hands of California defendants. As a consequence, failure
to apply Oregon law would significantly impair Oregon's
interest. See McCann, 48 Cal.4th at 97 (“In light of the
relevant facts of this case, we conclude that a failure to
apply Oklahoma law would significantly impair Oklahoma's
interest. The conduct for which plaintiff contends Foster
Wheeler should be held liable—plaintiff's alleged exposure
to asbestos during the application of insulation to a boiler
designed and manufactured by Foster Wheeler—occurred in
Oklahoma in 1957, at a time when plaintiff was present in
Oklahoma and was an Oklahoma resident”); see also Holt
v. Globalinx Pet, LLC, No. CV 13–0041 DOC–JPRx, 2013
WL 3947169, *10–11 (C.D. Cal. July 30, 2013) (concluding
that Texas law applied to a breach of express warranty claim
because the injury occurred in Texas, while plaintiff was a
Texas resident, and as a result of goods allegedly purchased
in Texas); Hoffart, 2010 WL 816915, *10 (holding that
elder abuse injury occurred in Texas where plaintiff lived,
and deciding on that basis that Texas law—not Oregon law
should applied); Denham v. Farmers Ins. Co., 213 Cal.App.3d
1061, 1067 (1989) (applying Nevada law—the “law of the
place of the wrong”—instead of California law, and noting
that “California's only link to [the] case [was] appellants'
California residence”). Accordingly, choice of law principles
dictate that Oregon law governs Leitner's elder abuse claim.
For that reason, defendants' motion to dismiss Leitner's elder
abuse claim based on choice of law is denied.

*11  Defendants next contend that Leitner's elder abuse claim
must be dismissed because she failed to serve a copy of the
complaint on the state attorney general within thirty days as
required by statute. See OR. REV. STAT. § 124.100(6) (“A
person commencing an action under this section must serve
a copy of the complaint on the Attorney General within 30
days after the action is commenced”). Oregon courts have
dismissed elder abuse claims for failure to serve the attorney
general. See Fadel v. El–Tobgy, 245 Or. App. 696, 708 (2011)
(noting that the trial court dismissed an elder abuse claim for
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failure to comply with § 124.100(6)). Under an analogous

statute, former ORS 107.040(2), 90  which required service on
the district attorney in divorce proceedings, failure to serve
the district attorney was held to be a jurisdictional defect that
rendered a decree void. See, e.g., Kelso v. Kelso, 254 Or.
130, 458 P.2d 448 (1969). More recently, in Warren v. City
of Canby, 56 Or. App. 230, 233–34 (1982), the court held
“that service on the Attorney General in an action seeking a
declaration that a statute is unconstitutional [ (as required by

Or. Rev. Stat. § 28.110) ] 91  is a condition precedent to the trial
court's proceeding to final disposition of the case” because
“[t]o hold otherwise would not only ignore the clear mandate
of the statute, but would render that section meaningless.”

90 Former ORS 107.040(2) provided: “(2) The court
shall not hear or determine any suit for a divorce
until service has been made upon the district
attorney as provided in this section, except where
the district attorney or his duly appointed deputy
waives the provisions of this section by appearing
in person at the trial of the cause or by written
acknowledgment of service waiving time for his
appearance therein....” See Warren v. City of Canby,
56 Or. App. 230, 233 n.3 (1982).

91 Section 28.110 provides: “When declaratory relief
is sought, all persons shall be made parties
who have or claim any interest which would be
affected by the declaration, and no declaration
shall prejudice the rights of persons not parties to
the proceeding. In any proceeding which involves
the validity of a municipal charter, ordinance or
franchise, the municipality affected shall be made
a party, and shall be entitled to be heard, and if the
constitution, statute, charter, ordinance or franchise
is alleged to be unconstitutional, the Attorney
General of the state shall also be served with a copy
of the proceeding and be entitled to be heard.” See
OR. REV. STAT. § 28.110.

The same appears to be true here. The Oregon legislature
included a requirement that the attorney general be served
with a copy of any complaint alleging elder abuse under
Oregon law. Thus, failure to serve the attorney general
prohibits the court from proceeding to final disposition. See
id.; accord Fadel, 245 Or. App. at 708 (noting that the trial
court dismissed an elder abuse claim for failure to comply
with § 124.100(6)). Defendants, however, cannot simply
assert at the motion to dismiss stage that Leitner failed

to serve the attorney general. Leitner's complaint contains
no allegations as to whether or not service was effected.
Defendants' bare contention that Leitner failed to serve the
attorney general is therefore insufficient to warrant dismissal
of her elder abuse claim at this time. For this reason as well,
the court denies defendants' motion to dismiss Leitner's elder
abuse claim under Oregon law.

F. Whether Leitner's IIED Claim Must Be Dismissed
Defendants contend that Leitner has simply realleged facts the
court already found insufficient to support equitable tolling
of the statute of limitations in its order granting defendants'
motion to dismiss the IIED claim in the second amended
complaint. Accordingly, they contend the claim is time-barred
and must be dismissed, or alternatively, stricken. To state
an IIED claim under California law, a plaintiff must allege
“(1) that the defendant's conduct was outrageous, (2) that
the defendant intended to cause or recklessly disregarded
the probability of causing emotional distress, and (3) that
the plaintiff's severe emotional suffering was (4) actually
and proximately caused by defendant's conduct.” Austin v.
Terhune, 367 F.3d 1167, 1172 (9th Cir. 2004). IIED claims
are subject to a two-year statute of limitations. See CAL.
CODE CIV. PROC. § 335.1 (providing a two-year statute
of limitations for “[a]n action for assault, battery, or injury
to ... an individual caused by the wrongful act or neglect
of another”); Pugliese v. Superior Court, 146 Cal.App.4th
1444, 1450 (2007) (“Causes of action for assault, battery and
intentional infliction of emotional distress are governed by
the two-year statute of limitations set forth in Code of Civil
Procedure section 335.1”); see also Healy v. MCI Worldcom
Network Service, Inc., No. Civ.S–02–1575LKK/DAD, 2005
WL 1837148, *13 (E.D. Cal. Aug. 2, 2005) (“The Ninth
Circuit has explained that an IIED claim is classified as a
personal injury claim. Under California law, personal injury
claims are subject to a two-year limitations period”). The
claim accrues “once plaintiff suffers severe emotional distress
as a result of outrageous conduct on part of defendant.” Id.;
see also Johnson v. Lucent Technologies Inc., 653 F.3d 1000,
1008 (9th Cir. 2011) (“Under California law, an IIED claim
accrues ‘when the harm is inflicted’ ”).

*12  In her opposition, Leitner abandons her IIED claim
against Aschner, Carson and Thompson to the extent it is

based on alleged physical and mental abuse. 92  She contends,
however, that her IIED claim against Kumar should be
permitted to proceed because he should be estopped from
asserting the statute of limitations due to his physical and
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psychological abuse of her. Leitner cites paragraphs 57,
68, 109, 121, 151, 165, and 180 of the third amended
complaint, which allege that Kumar tortured, drugged,
beat, indoctrinated, raped, and physically and mentally
abused her for three decades “intentionally to prohibit [her]
from questioning or challenging [defendants], leaving [her]

mentally incapable of bringing suit.” 93

92 Opposition at 14 (agreeing to strike certain
allegations from the complaint).

93 Opposition at 15 (citing TAC, ¶¶ 57, 68, 109, 121,
151, 165, 180). Each paragraph recites the same
allegation.

“In order to assert equitable estoppel, the following four
elements must be present: (1) the party to be estopped must
be apprised of the facts; (2) he must intend that his conduct be
acted on, or must so act that the party asserting estoppel had
a right to believe it was so intended; (3) the party asserting
estoppel must be ignorant of the true state of facts; and (4)
he must rely upon the conduct to his injury.” Sofranek v.
Merced County, 146 Cal.App.4th 1238, 1250 (2007) (citing
Kleinecke v. Montecito Water District, 147 Cal.App.3d 240,
245–46 (1983)). In addressing whether a defendant should be
estopped from asserting the statute of limitations as a defense,
the California Supreme Court has held that “estoppel may ...
be invoked when there are acts of violence or intimidation
that are intended to prevent the filing of a claim.” John R. v.
Oakland Unified School, 48 Cal.3d 438, 445 (1989).

In her second amended complaint, Leitner alleged that the
mere fact Kumar purportedly beat, raped, and abused her
estopped him from raising the defense. The court found that
this allegation was insufficient to warrant equitable tolling.
In her third amended complaint, Leitner alleges that Kumar
engaged in such conduct “intentionally to prohibit [her] from

questioning or challenging [him].” 94  This would appear to be
sufficient to plead Kumar engaged in acts of violence intended
to prevent Leitner from filing suit while she was a member of
the Family. “In assessing the propriety of applying equitable
estoppel, [however,] the court must assess whether any threats
occurred, ‘when the effect of any such threats ceased, [and]
whether plaintiffs acted within a reasonable time after the
coercive effect of the threats had ended.’ ” Tarantino v. City
of Concord, No. CV–12–00579 JCS, 2013 WL 3722476,
*14 (N.D. Cal. July 12, 2013). Thus, as the John R. court
recognized, a plaintiff cannot rely on estoppel if ample time

remains to take action after the circumstances inducing delay
cease to exist. 48 Cal.3d at 445–46.

94 TAC, ¶ 121.

Leitner left the Family in 2003. She had two years within
which to bring her claim after she departed, and she does
not allege that during that time, any defendant abused her
or contacted her. As respects the period between 2003 and
2012, when she turned 65, Leitner alleges only that Kumar
should be estopped from asserting the statute of limitations
because he promised to pay her an equal share of the assets

when she turned 65. 95  While, if Leitner pled that defendants
promised not to raise the statute of limitations in exchange
for her forbearance, this might suffice to plead that Kumar
and other defendants are estopped to assert the statute of
limitations with respect to claims alleging that they failed
to pay Leitner an equal share of the pooled assets, see, e.g.,
Furlong Enterprises v. Van Bebber, No. C065413, 2011 WL
2681907 (Cal. App. July 11, 2011) (Unpub. Disp.) (“[A]
debtor's promise to pay does not of itself warrant an estoppel.
Generally, a mere promise by a defendant to pay, without
more, even though relied upon by the plaintiffs, will not
suffice, except where the promise to pay has been made
on condition that the plaintiff not sue” (internal quotation

marks and citations omitted)); 96  United States Casualty Co.
v. Industrial Accident Commission, 122 Cal.App.2d 427, 433
(1954) (“a mere request for delay, in the absence of a promise
or agreement not to plead” statute of limitations does not
suffice), the damages Leitner seeks on her IIED claim are
completely independent of the monies she is purportedly
owed. The only other explanation Leitner offers for her
failure to sue during the period from 2003 to 2012 is the
psychological abuse she suffered “prevented her from having

the ability to bring this action ... until now.” 97

95 TAC, ¶¶ 57, 68, 109, 121, 151, 165, 180.

96 “Although the court is not bound by unpublished
decisions of intermediate state courts, unpublished
opinions that are supported by reasoned analysis
may be treated as persuasive authority.” Scottsdale
Ins. Co. v. OU Interests, Inc., No. C 05–313 VRW,
2005 WL 2893865, *3 (N.D. Cal. Nov. 2, 2005)
(citing Employers Ins. of Wausau v. Granite State
Ins. Co., 330 F.3d 1214, 1220 n. 8 (9th Cir. 2003)
(“[W]e may consider unpublished state decisions,
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even though such opinions have no precedential
value”)).

97 TAC, ¶ 18.

*13  As the court noted in its order dismissing Leitner's
second amended complaint, under California Code of Civil
Procedure § 352, if a plaintiff “is, at the time the cause of
action accrued either under the age of majority or insane, the
time of the disability is not part of the time limited for the
commencement of the action.” CAL. CODE CIV. PROC. §
352. Under § 352, “a plaintiff is ‘insane’ if [he or she is]
‘incapable of caring for his [or her] property or transacting
business or understanding the nature or effects of his [or her]
acts.’ ” Alcott Rehabilitation Hospital v. Superior Court, 93
Cal.App.4th 94, 101 (2001) (citing Pearl v. Pearl, 177 Cal.
303, 307 (1918) (last two alterations original)). “The tolling
provision applies even though the plaintiff's insanity is caused
by the wrongful act of the defendant, and the tolling continues
until the plaintiff is restored to sanity.” Feeley v. Southern
Pacific Transportation Co., 234 Cal.App.3d 949, 952 (1991).

While Leitner alleges that she suffered anxiety and post-

traumatic stress disorder as a result of defendants' conduct, 98

these conditions alone do not meet the statutory definition of
insanity. In fact, in Snyder v. Boy Scouts of America, Inc.,
205 Cal.App.3d 1318, 1324 (1988), the California Court of
Appeal considered a plaintiff's contention that he suffered
post-traumatic stress disorder as a result of being molested
by defendant, and that this had rendered him insane. The
court concluded that “ ‘post-traumatic syndrome’ does not
constitute insanity under [§ 352].” Id. More than allegations
of a psychological disorder are required to plead insanity
adequately. Indeed, courts have held that even some plaintiffs
with schizophrenia are not insane for purposes of § 352.
See Elliott v. Janssen Pharmaceuticals, Inc., No. CV 13–
00743 DMG (MRWx), 2013 WL 6622614, *4 n. 3(C.D. Cal.
Dec. 13, 2013) (holding that plaintiff's schizophrenia was
not sufficient to toll the statute of limitations under § 352
because plaintiff's physician stated that he “ ‘was one of the
highest functioning patients with schizophrenia’ he had ‘ever
treated’ ” and because plaintiff lived in his own apartment and
had obtained part-time employment as a bookkeeper); Gamba
v. Woodford, No. CIV S–05–1285 MCE JFM P, 2007 WL
2481746, *3 (E.D. Cal. Aug. 29, 2007) (holding that plaintiff
had not adduced sufficient evidence to raise triable issues of
fact concerning insanity where, although he documented that
he suffered from chronic paranoid schizophrenia and had been
involuntarily medicated numerous times over the years, the
documentation did not demonstrate that he had been insane

for the entire ten-year period during which he failed to raise
his claims, and noting that “[p]laintiff has not explained how
he could be continuously suffering from insanity in light of his
activities in this and the [sixteen] other cases he filed since the
incident at issue and the filing of this complaint”). The inquiry
focuses, rather, on whether the condition renders plaintiff
incapable of caring for her property, transacting business, or
understanding the nature or effects of her acts.

98 Id., ¶ 90.

Leitner's amended complaint does not allege that her mental
incapacity was so severe that she was incapable of caring
for her property, transacting business, or understanding the
nature or effects of her acts at all times between her departure
from the Family in 2003 and October 25, 2013, the date she
filed this lawsuit. Consequently, she has failed plausibly to
plead that she was insane at the time she left the Family in
2003 and that such insanity continued until two years prior
to the date she filed this action. See Morris v. Petersen, No.
C 12–2480 YGR (PR), 2013 WL 557022, *2 (N.D. Cal. Feb.
12, 2013) (holding that plaintiff had not adequately alleged
that the statute of limitations should be tolled due to insanity
because “[i]n order to make a sufficient showing, Plaintiff
must provide specific details as to the nature and length of
his disability”); Gamba, 2007 WL 2481746 at *3 (denying
plaintiff's motion for summary judgment because he “failed
to establish that he was unable to take care of his property or
transact business, or understand the nature or effects of his
acts, for the entire ten year period” between accrual of his
cause of action and the filing of his lawsuit).

*14  For all of these reasons, the court concludes that
Leitner's IIED claim against Kumar is time-barred and must
be dismissed.

G. Whether Leitner's Involuntary Dissolution and
Accounting Claims Must Be Dismissed

Defendants contend, and the court agrees, that Leitner's claim
for involuntary dissolution and an accounting fail because she
has not alleged the existence of a joint venture. The court
previously found that Leitner had failed adequately to allege
that the Family is a joint venture or that she and defendants
were otherwise joint venturers. An action for involuntary
dissolution necessarily presupposes the existence of a joint
venture to dissolve, as well as some controlling interest in the
venture. See, e.g., CAL. CORP. CODE § 15908.02(a) (“On
application by a partner, a court of competent jurisdiction
may order dissolution of a limited partnership if it is not
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reasonably practicable to carry on the activities of the limited
partnership in conformity with the partnership agreement”);
Hanover v. McCausland, 142 Cal.App.2d 632, 633 (1956)
(discussing fact that plaintiff and defendant entered into a
joint venture and, after trouble developed, plaintiff filed an
action for dissolution and an accounting). Because Leitner
has not alleged the existence of a joint venture, there is no
entity or association to dissolve. The claim must therefore be
dismissed.

As for Leitner's claim for an accounting, “[a] right to an
accounting is derivative; it must be based on other claims.”
Janis v. California State Lottery Comm'n, 68 Cal.App.4th
824, 833 (1998) (citing Union Bank v. Superior Court, 31
Cal.App.4th 573, 593–94 (1995)). See also Nguyen v. JP
Morgan Chase Bank, No. SACV 11–01908 DOC, 2012
WL 294936, *4 (C.D. Cal. Feb. 1, 2012) (“Plaintiff asserts
separate causes of action for accounting, injunctive relief
and unjust enrichment. Courts in California have consistently
classified these claims as remedies and not valid causes of
action”); Batt v. City and County of San Francisco, 155
Cal.App.4th 65, 67, 65 (2007) (an accounting “is not an
independent cause of action but merely a type of remedy,
an equitable remedy at that”); see also Wise v. Wells Fargo
Bank, N.A., 850 F.Supp.2d 1047, 1055 (C.D. Cal. 2012)
(“Accounting is not a valid cause of action and is already
included within Plaintiff's request for relief”). To state a claim
for an accounting, a plaintiff “need only state facts showing
the existence of the relationship which requires an accounting
and the statement that some balance is due the plaintiff.”
Brea v. McGlashan, 3 Cal.App.2d 454, 460 (1934). Because
Leitner has not alleged the existence of a joint venture, she
has not alleged that there is any relationship that entitles her
to an accounting. The claim must therefore be dismissed.

H. Whether Leitner's Claims Against the Temple
Must be Dismissed

In its prior order dismissing all claims against the Temple,
the court explained that Leitner had failed adequately to plead
claims against it because it is an entity and she did not
identify any individual who allegedly made statements on its

behalf. 99  Leitner does not attempt to cure this deficiency by
alleging the names of those individuals who made statements
on behalf of the Temple. Instead, she argues that the third
amended complaint adequately alleges that the Temple is the
alter ego of the other defendants. She asserts that defendants
controlled the Temple and commingled their funds, the funds

of the Family, and the funds of the Temple. 100

99 Order at 28 n.102.

100 TAC, ¶ 162 (“The Temple and the Family are
the alter egos of one another and of Kumar,
Carson, Aschner and Thompson. The Temple
members are the Family members. Kumar, Carson,
Aschner and Thompson dominated, directed,
operated, managed, and controlled the Temple and
the Family, commingled cash and other assets
between the Temple, the Family and themselves,
to minimize the ability of creditors to attach
funds, failed to maintain complete corporate
minutes, and there is no separateness between
the Temple, the Family, and Kumar, Carson,
Aschner and Thompson. Moreover, Kumar,
Carson, Aschner and Thompson used the Family's
(including Leitner['s] ) money to purchase various
Temple properties and to purchase automobiles
for themselves. Kumar, Carson, Aschner and
Thompson funneled money and other assets
through the Temple, in an effort to use the Temple's
non-profit status to evade taxes. Defendants opened
dozens of bank accounts containing approximately
$250,000 each, invested in real property around
the world, and purchased various personal property.
The combined value of the pooled assets of
the Family, whether held in the Family or
its members' names or the Temple's name or
otherwise, is believed to be between $15,000,000
and $30,000,000. Therefore, failure to disregard
the purported separateness of the Temple, Family,
and Kumar, Carson, Aschner and Thompson will
result in fraud and injustice vis-à-vis Leitner”).

*15  Leitner's claim is actually one for outside reverse
veil piercing. This form of veil piercing “occurs when a
third party outsider seeks to reach corporate assets to satisfy
claims against an individual shareholder.” Postal Instant
Press, Inc. v. Kaswa Corp., 162 Cal.App.4th 1510, 1517
(2008). Defendants recognize this, and contend that she has
not adequately allege circumstances that would justify outside
reverse veil piercing under either New York or California

law. 101  They do not, however, provide any analysis of which
state's law should apply.

101 Motion at 18–19.

As noted, a federal court sitting in diversity must generally
apply the substantive law of the forum state, including its
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choice-of-law rules. See Gurvey, 2010 WL 55889 at *4
(citations omitted). Under California's governmental interest
test, the court must first determine whether the law of New
York and California respecting outside reverse veil piercing
differs. See Kearney, 39 Cal.4th at 107–08. The court's review
of the applicable law suggests that there are differences.
California does not permit outside reverse piercing of the
corporate veil. See Postal Instant Press, 162 Cal.App.4th
at 1512 (“Some courts have recognized a variant of the
alter ego doctrine, called third party or ‘outside’ reverse
piercing of the corporate veil, by which the corporate veil
is pierced to permit a third party creditor to reach corporate
assets to satisfy claims against an individual shareholder.
The reasoning of the cases adopting outside reverse piercing
of the corporate veil is flawed, and we join other courts
declining to accept it”); United States v. Boyce, ––– F.Supp.2d
––––, 2014 WL 3973175, *13 (C.D. Cal. July 8, 2014)
(“Because the government's alter ego allegation is an outside
reverse piercing claim, and California courts disapprove of
that doctrine, the court declines to find that Perfect is Joel's
alter ego”); Greiling v. Zahoudanis, No. CV 08–06467 ODW
ANx, 2009 WL 700049, *3 (C.D. Cal. Mar. 13, 2009) (“As
this Court must apply California law, it must reject application
of the outside reverse piercing doctrine in this case”).

New York, by contrast, does permit outside reverse piercing.
See Goya Foods, Inc. v. Unanue, 233 F.3d 38, 43 (1st Cir.
2000) (“Although veil piercing is usually employed to make
an individual or a corporate parent liable for the debts of a
corporation, so-called ‘reverse piercing’ (which makes the
corporation liable for the debts of its owner or parent) is
allowed under New York law where the assets at issue are
held by the target corporation and the liability is that of
the individual who dominates the corporation and is using
it to perpetrate a fraud or wrong,” citing Wm. Passalacqua
Builders, Inc. v. Resnick Developers S., Inc., 933 F.2d 131,
138 (2d Cir. 1991)).

As a result, the court must determine whether there is a
“true conflict.” As noted, this requires evaluating “whether
the ... interests the [other state's decisional] rule is designed to
protect will be significantly furthered by its application to the
case at hand.” Strassberg, 575 F.2d at 1264 (citing Hurtado,
11 Cal.3d at 580). There are no California Supreme Court
or Court of Appeal decisions that directly address choice of
law in the context of alter ego or reverse piercing, nor has
the Ninth Circuit passed on the question. The Second Circuit
has directly addressed the issue, however, and held that the
law of the state of incorporation governs alter ego claims. See

Kalb, Voorhis & Co. v. Am. Fin. Corp., 8 F.3d 130, 132–33 (2d
Cir. 1993) (“The law of the state of incorporation determines
when the corporate form will be disregarded and liability
will be imposed on shareholders: ‘Because a corporation is
a creature of state law whose primary purpose is to insulate
shareholders from legal liability, the state of incorporation has
the greater interest in determining when and if that insulation
is to be stripped away,’ ” citing Soviet Pan Am Travel Effort v.
Travel Committee, Inc., 756 F.Supp. 126, 131 (S.D.N.Y. 1991)
(applying New York choice of law principles).

*16  Several California district courts have addressed the
issue as well, and each has found that the law of the state
of incorporation should be applied, because that state has
a “substantial interest in determining whether to pierce the
corporate veil of one of its corporations.” See Schlumberger
Logelco, Inc. v. Morgan Equipment Co., No. C 94–1776
MHP, 1996 WL 251951, *3 (N.D. Cal. May 3, 1996)
(“In the absence of a controlling choice of law provision,
the court finds that the law of Austria, as the state of
incorporation, governs plaintiffs' alter ego claim”); Sunnyside
Dev. Co., LLC v. Opsys Ltd., No. CV 05–0553 MHP,
2005 WL 1876106, *3 (N.D. Cal. Aug. 8, 2005) (applying
Schlumberger and deciding that British law, as the law of
the state of incorporation, governed alter ego analysis under
California's governmental interest test); see also Oncology
Therapeutics Network Connection v. Virginia Hematology
Oncology PLLC, No. CV 05–3033 WDB, 2006 WL 334532,
*17 (N.D. Cal. Feb. 10, 2006) (“This conclusion is consistent
with cases from our District Court (and those from other
jurisdictions) that support a view that a state has a ‘substantial
interest in determining whether to pierce the corporate veil
of one of its corporations’ ”). The court finds these decisions
persuasive. New York, as the Temple's state of incorporation,
has a substantial interest in determining the nature and extent
to which entities incorporated within its borders can be held
liable. Whatever interest California has in regulating the
conduct of foreign businesses is insubstantial by comparison.
This view accords with that of the Second Circuit, California
district courts that have passed on the question, as well as
Professor Witkin and the Restatement. See 9 B. Witkin,
SUMMARY OF CAL. LAW Corporations, § 237, p. 1004
(10th ed. 2005) (“issues involving matters peculiar to
corporations (e.g., matters involving a corporation's organic
structure or internal administration, share or bond issues) are
determined by the law of the state which, with respect to the
particular issue, has the most significant relationship to the
occurrence and the parties”); RESTATEMENT (SECOND)
OF CONFLICT OF LAWS § 307 (1971) (“The local law
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of the state of incorporation will be applied to determine
the existence and extent of a shareholder's liability to the
corporation ... and to its creditors for corporate debts”). Thus,
the court applies New York law to Leitner's outside reverse
piecing allegations.

To allege a reverse piercing claim under New York law,
a plaintiff must plead: “(1) complete domination of the
corporation by its alleged alter ego, and (2) use of that
domination to commit a fraud or wrong against the plaintiff.”
Id. (citing Morris v. New York State Dep't of Taxation & Fin.,

82 N.Y.2d 135, 141 (N.Y. 1993)). 102  “Conclusory allegations
of ‘alter ego’ status are insufficient to state a claim. Rather,
a plaintiff must allege specifically both of the elements of
alter ego liability, as well as facts supporting each.” Neilson
v. Union Bank of California, N.A., 290 F.Supp.2d 1101,
1116 (C.D. Cal. 2003) (citing In re Currency Conversion
Fee Antitrust Litigation, 265 F.Supp.2d 385, 426 (S.D.N.Y.
2003) (“These purely conclusory allegations cannot suffice
to state a claim based on veil-piercing or alter-ego liability,
even under the liberal notice pleading standard”)). Leitner
alleges that the Temple and the Family “are the alter
egos of one another and of Kumar, Carson, Aschner and
Thompson”; that the “Temple members are the Family
members”; that “Kumar, Carson, Aschner and Thompson
dominated, directed, operated, managed, and controlled the
Temple and the Family, [and] commingled cash and other
assets between the Temple, the Family and themselves, to
minimize the ability of creditors to attach funds”; that the
Temple “failed to maintain complete corporate minutes”; that
Kumar, Carson, Aschner, and Thompson “used the Family's
(including Leitner['s] ) money to purchase various Temple
properties and to purchase automobiles for themselves”;
and finally that Kumar, Carson, Aschner and Thompson
“funneled money and other assets through the Temple in
an effort to use the Temple's non-profit status to evade

taxes.” 103

102 Defendants contend that New York does not permit
veil piercing in the not-for-profit context, and that
their motion should be granted for this reason.
Defendants are incorrect. Under New York law,
the veil of a not-for-profit corporation can be
pierced just as the veil of a for-profit corporation
can. See, e.g., C.H. v. R.H., 846 N.Y.S.2d 560,
568 (N.Y. Sup. Ct. 2007) (“If the court finds at
trial that the nonprofit religious corporation, Grace
Christian Church, is the defendant's alter ego due

to its operational character, then the not-for-profit
religious corporation is subject to the same rules
of law that apply to for-profit corporations, and
therefore the assets of Grace Christian Church shall
be included in the marital estate for purposes of
equitable distribution under the theory of ‘reverse
piercing’ of the nonprofit corporate veil”); see also
United States v. Funds Held in Name or for Ben.
of Wetterer, 899 F.Supp. 1013, 1031–32 (E.D.N.Y.
1995) (holding that a Guatemalan not-for-profit
corporation's veil could be pierced under New
York or Texas law); Shaltiel v. Wildenstein, 733
N.Y.S.2d 400, 401 (App. Div. 2001) (implying
that a French not-for-profit corporation could be
deemed an alter ego under New York law, but
finding plaintiffs' allegations insufficient to support
the claim). This accords with the view of most
courts. See 1 FLETCHER CYC. CORP. § 41.75
(“The mere fact that a corporation is a nonprofit
corporation does not by itself preclude a court
from applying the equitable remedy of piercing the
corporate veil,” collecting cases).

103 TAC, ¶ 162.

*17  The court finds these allegations too conclusory to
plead a plausible reverse piercing claim under Rule 8(a).
Leitner essentially parrots the first element of reverse piercing
—domination and control. Beyond an allegation—itself
conclusory—that the individual defendants commingled
funds and an allegation that the Temple did not keep
corporate minutes, she alleges no facts that make the claim
plausible. Moreover, she offers, at best, vague and conclusory

allegations that the domination perpetrated a fraud on her. 104

Her fraud allegations, moreover, are contradicted by Carson's
deposition testimony, which Leitner has attached to and

thus incorporated in the third amended complaint. 105  At
her deposition, Carson stated that Family members' earnings
went into joint accounts, not into accounts in the Temple's

name. 106  She also testified that Temple expenses were not
paid from the joint accounts, and that the Temple's only
income sources were inheritance, contribution, and interest

income. 107  Because Leitner attached and incorporated
Carson's testimony, her allegations are contradictory and do
not plausibly plead alter ego liability. See, e.g., Camelio
v. International Broth. of Teamsters, ––– F.Supp.2d ––––,
2014 WL 3611323, *4 (W.D.N.Y. July 23, 2014) (“plaintiff's
factual allegations in support of the second component—
violation of the collective bargaining agreement by Wegmans
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—contradict and wholly defeat his factual allegations in
support of the first component—breach of the duty of fair
representation claim by the union defendants, and vice versa.
As such, plaintiff's factual allegations fail to plausibly suggest
that the union defendants could have breached their duty of
fair representation”); Saravia v. Select Portfolio Servicing,
Inc., No. 13–cv–01921–RDB, 2014 WL 2865798, *7 (D.
Md. June 23, 2014) (“With contradictory factual allegations,
the Court cannot find a claim with ‘facial plausibility’
under the standards as set forth in Iqbal”); Smith v. Dekalb
County Jail, No. 13–cv–1629–WSD, 2014 WL 129509, *2
(N.D. Ga. Jan. 14, 2014) (finding that plaintiff had not
stated a plausible claim because he “asserts contradictory
and conclusory factual allegations that are insufficient to
state a claim”). Leitner's reverse veil piercing claim must
therefore be dismissed. See EED Holdings v. Palmer Johnson
Acquisition Corp., 228 F.R.D. 508, 512 (S.D.N.Y. 2005)
(“To avoid dismissal, a party seeking application of the
doctrine must come forward with factual allegations as to
both elements of the veil-piercing claim”); JSC Foreign
Econ. Ass'n Technostroyexport v. Int'l Dev. & Trade Servs.,
295 F.Supp.2d 366, 379 (S.D.N.Y. 2003) (stating that both
elements of a veil-piercing claim must be adequately alleged);
Zinaman v. USTS New York, Inc., 798 F.Supp. 128, 131
(S.D.N.Y. 1992) (same).

104 See Id. (“Kumar, Carson, Aschner, and Thompson
“used the Family's (including Leitner['s] ) money
to purchase various Temple properties and to
purchase automobiles for themselves”).

105 Reply at 14.

106 TAC, Exh. 1 (Carson Depo. at 43:13–44:5 (“Q. So
all of their earnings that they earned went into joint
accounts of some—of some type, usually in the
devotee's name—in another devotee's name; is that
correct? A. Yes. Q. Any of it in the temple's name?
A. No. Q. Would temple expenses be paid from
these accounts that were—these joint accounts? A.
Temple's, no. Q. Did the temple have any income
whatsoever? A. Interest income. Q. Anything else?
A. Contributions. Q. Anything else? A. Once in a
while, inheritance. Q. Anything else? A. No”).

107 Id.

Moreover, even if the court accepted as true the contradictory
allegations in Leitner's complaint that could support a reverse
piercing claim, she does not plead which defendant or

defendants purportedly commingled funds, what specific
funds were commingled, and what quantity of funds were
commingled. Leitner engaged in group pleading, alleging
that the individual defendants did certain acts. The court is
therefore unable to determine if she contends that Temple
assets should be available to respond to liability imposed
on some or all of the individual defendants, or to what
extent. For this reason as well, the court concludes that
she has failed adequately to allege alter ego liability under
New York law. See Bravado Int'l Grp. Merch. Servs., Inc.
v. Ninna, Inc., 655 F.Supp.2d 177, 197 (E.D.N.Y. 2009)
(“[I]t is unclear which defendant or defendants are alleged
to have caused such harm. Plaintiffs' claim is therefore too
vague and conclusory to allege alter ego liability,” citing EED
Holdings, 228 F.R.D. at 512 (dismissing alter ego allegations
as “conclusory”); Ferreira v. Unirubio Music Publ'g, No. 02
CV 805, 2002 WL 1303112, *2–3 (S.D.N.Y. June 13, 2002)
(dismissing a veil-piercing claim where factual allegations
were insufficient); Triemer v. Bobsan Corp., 70 F.Supp.2d
375, 377 (S.D.N.Y. 1999) (dismissing a veil-piercing claim
and noting that “disregard of the corporate form is highly
disfavored under New York law”)). Because she has not
adequately alleged that the Temple should be held liable
on an outside reverse veil piercing theory, the court grants
defendants' motion to dismiss Leitner's claims against the

Temple. 108

108 Defendants are incorrect that New York's attorney
general must be named in a suit against a not-
for-profit corporation. New York Not–for–Profit
Corp. Law § 1102(b), the provision cited by
defendants, applies to suits for dissolution of a not-
for-profit company. See N.Y. NOT–FOR–PROFIT
CORP. LAW § 1102(b) (“In any proceeding for
judicial dissolution the attorney-general shall be a
necessary party”).

I. Whether Leitner Should be Granted Leave to
Amend

*18  Defendants contend that the court should dismiss
Leitner's claims with prejudice. This is the second time the
court has had an opportunity to pass on the adequacy of
Leitner's allegations. With the exception of her IIED claim
based on physical and psychological abuse against Aschner,
Carson and Thompson, which Leitner has abandoned, and
will be dismissed with prejudice, it appears Leitner may be
able to amend the claims being dismissed to allege plausible
causes of action. The court therefore grants Leitner leave to
amend her claims for promissory estoppel, constructive fraud,
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breach of fiduciary duty, conversion, IIED (to the extent
based on physical and psychological abuse) against Kumar,
involuntary dissolution, and an accounting. See Kendall v.
Visa U.S.A., Inc., 518 F.3d 1042, 1051 (9th Cir. 2008)
(“Dismissal without leave to amend is proper if it is clear that
the complaint could not be saved by amendment”); California
ex rel. California Department of Toxic Substances Control
v. Neville Chemical Co., 358 F.3d 661, 673 (9th Cir. 2004)
(“[D]enial of leave to amend is appropriate if the amendment
would be futile,” citing Foman v. Davis, 371 U.S. 178, 182
(1962)). Leitner is warned, however, that if she fails to cure
the defects noted in any fourth amended complaint, the court
will likely find any further attempt to amend futile and dismiss
the claims with prejudice.

III. CONCLUSION

For the reasons stated, the court denies defendants' motion
to dismiss Leitner's elder abuse claim based on Oregon law.
It grants defendants' motion to dismiss Leitner's IIED claim
based on physical and psychological abuse against Aschner,
Carson and Thompson with prejudice, because Leitner has
abandoned it. The court grants defendants' motion to dismiss
Leitner's claims for promissory estoppel, constructive fraud,
breach of fiduciary duty, elder abuse, conversion, IIED (to
the extent based on physical and psychological abuse) against

Kumar, involuntary dissolution, and an accounting. 109  The
court also dismisses all claims against Temple. Leitner may
file an amended complaint within twenty (20) days of the date
of this order if she is able to remedy the deficiencies the court
has noted.

109 Because the court grants defendants' motion to
dismiss in full, their motion to strike is denied
as moot, without prejudice to later renewal if
appropriate. See Berube v. HSBC Bank USA, No.
CV 09–127–JF–PVTx, 2009 WL 742772, *1 (N.D.
Cal. Mar. 18, 2009) (granting motion to dismiss
and denying motion to strike as moot); Khoury v.
Allstate Ins. Co., No. CV–02–04487–EFS, 2002
WL 31812912, *2 (C.D. Cal. Nov. 22, 2002)
(“Therefore, the Defendant's motion to dismiss
must be granted. In such circumstances, it is
unnecessary for the Court to consider Allstate's
motion to strike, and denies the same as moot.”).

Leitner may not plead new claims. Should the scope of any
amendment exceed the scope of leave to amend granted by
this order, the court will strike the offending portions of
the pleading under Rule 12(f). See FED.R.CIV.PROC. 12(f)
(“The court may strike from a pleading an insufficient defense
or any redundant, immaterial, impertinent, or scandalous
matter. The court may act: (1) on its own; or (2) on motion
made by a party either before responding to the pleading or,
if a response is not allowed, within 21 days after being served
with the pleading”); see also Barker v. Avila, No. 2:09–cv–
0001–GEB–JFM, 2010 WL 31701067, *1–2 (E.D. Cal. Aug.
11, 2010) (striking an amendment to a federal law claim where
the court had granted leave to amend only state law claims).

All Citations

Not Reported in Fed. Supp., 2014 WL 12588643

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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2018 WL 5905387
Only the Westlaw citation is currently available.

United States District Court, C.D. California.

LIGHTPATH CAPITAL, INC.
v.

PHOENIX AMERICAN HOSPITALITY, LLC, et al

Case No. 18-1131-CV-PSG (AFM)
|

Filed 04/05/2018

Attorneys and Law Firms

Michael R. Heimbold, Ryan David Schiedermayer, Sheppard
Mullin Richter and Hampton LLP, Los Angeles, CA, for
Phoenix American Hospitality, LLC, et al.

Proceedings(In Chambers): The Court
GRANTS Defendants’ Motion to Dismiss

Philip S. Gutierrez, United States District Judge

*1  Before the Court is Defendants Phoenix American
Hospitality and W. L. Perch Nelson’s (“Defendants”) motion
to dismiss Plaintiff Lightpath Capital, Inc.’s (“Plaintiff”)
complaint. See Dkt. # 11 (“Mot.”). Plaintiff opposed, see
Dkt. # 18 (“Opp.”), and Defendant replied, see Dkt. # 19
(“Reply”). The Court finds the matter appropriate for decision
without oral argument. See Fed. R. Civ. P. 78; L.R. 7-15.
After considering the moving papers, the Court GRANTS the
motion.

I. Background
Plaintiff is a securities broker and investment banking firm,
serving companies in a wide variety of industries. See Dkt. #
1-1, Complaint (“Compl.”) ¶ 6. Defendant Phoenix American
Hospitality (“PAH”) acquires real estate hospitality properties
(hotels), and Defendant W.L. Perch Nelson is its Chief
Executive Officer. Id. ¶ 7. In 2016, Plaintiff agreed to assist
Defendants in identifying possible sources of equity financing
for hotels that PAH wished to purchase. Id. The parties entered
into a contract on August 23, 2016 (“the Letter Agreement”).
Id. That agreement details the parties’ understanding that
Plaintiff would assist Defendants in identifying potential
sources of equity financing, and Plaintiff would be paid, in
addition to a monthly retainer and engagement fee, 2.5% of

the aggregate amount funded by the investor identified by
Plaintiff (“the Success Fee”). Id. ¶ 9. The Success Fee would
be payable upon the closing of the financing. Id.

In September of 2016, Plaintiff introduced Defendants to
a potential investor in Bahrain called Aspect, with whom
Defendants began negotiations. Id. ¶ 12. Aspect ultimately
contributed $28.3 million for the purchase of six Hyatt Place
Hotels (“the First Aspect Transaction”), for which Plaintiff
invoiced Defendants its 2.5% Success Fee of $655,000. Id. ¶
18. Defendants did not pay, and the parties eventually agreed
on a substantially lower Success Fee of $280,000—which
Plaintiff alleges was in exchange for Defendants’ agreement
to continue doing business with Plaintiff, and which included
an understanding that the parties would revise the original
Letter Agreement moving forward. Id. ¶ 21.

Two weeks later, Defendants allegedly cut ties with Plaintiff,
while at the same time securing another round of financing
from Aspect for $38.15 million (“the Second Aspect
Transaction”); Plaintiff alleges it is owed an additional
$953,750 as a Success Fee on that transaction. Id. ¶ 25.

Plaintiff filed suit in Los Angeles County Superior Court
on January 12, 2018; Defendants removed to this Court on
February 9, 2018. See Dkt. # 1, Notice of Removal (“NOR”).
Plaintiff brings causes of action for breach of contract
against PAH, promissory fraud against both Defendants, and
declaratory relief. See generally Compl. Defendants now
move to dismiss on the basis that the Court lacks personal
jurisdiction over them. See generally Mot.

II. Legal Standard
Federal Rule 12(b)(2) provides that a defendant may move
to dismiss an action for lack of personal jurisdiction.
See Fed. R. Civ. P. 12(b)(2). In exercising personal
jurisdiction over nonresident defendants, California courts
need only consider federal due process requirements because
California’s jurisdictional statute is coextensive with federal
law. See Cal. Civ. Proc. Code § 410.10; Schwarzenegger
v. Fred Martin Motor Co., 374 F.3d 797, 800–01 (9th Cir.
2004); Data Disc, Inc. v. Systems Tech. Assocs., Inc., 557
F.2d 1280, 1286 (9th Cir. 1977). Due process requires that
nonresident defendants possess “certain minimum contacts
with [the forum state] such that [maintaining] the suit does
not offend traditional notions of fair play and substantial
justice.” International Shoe Co. v. Washington, 326 U.S. 310,
316 (1945) (internal citations and quotation marks omitted).
Depending on the extent of the defendant’s contacts, the
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forum state may exercise either general or specific personal
jurisdiction. See Doe v. Unocal Corp., 248 F.3d 915, 923 (9th
Cir. 2001).

*2  Where, as here, the motion to dismiss is based on
pleadings and not an evidentiary hearing, the plaintiff need
only make a prima facie showing of jurisdictional facts.
See Caruth v. International Psychoanalytical Ass’n, 59 F.3d
126, 127–28 (9th Cir. 1995). Once a defendant challenges
personal jurisdiction, the plaintiff bears the burden of
demonstrating that jurisdiction is appropriate. See Boschetto
v. Hansing, 539 F.3d 1011, 1015 (9th Cir. 2008). A court
may “consider evidence presented in affidavits to assist
in the determination.” Doe, 248 F.3d at 922. In the case
of “conflicts between the facts in the parties’ affidavits,”
such conflicts “must be resolved in [the plaintiff’s] favor.”
AT&T v. Compagnie Bruxelles Lambert, 94 F.3d 586, 588
(9th Cir. 1996) (citation omitted). However, “the plaintiff
cannot simply rest on the bare allegations of its complaint.”
Schwarzenegger, 374 F.3d at 800 (citation and internal
quotation marks omitted).

III. Discussion

A. General Jurisdiction
Plaintiffs do not argue that the Court has general jurisdiction
over Defendants. See Opp. 15 (“A defendant is subject
to specific jurisdiction (the form of jurisdiction here) in
California when ...”). The Court will therefore turn its
attention to whether it has specific jurisdiction.

B. Specific Jurisdiction
To determine whether a court may exercise specific
jurisdiction over a defendant, the Ninth Circuit has prescribed
a three-part test:

(1) The non-resident defendant must purposefully direct
[its] activities or consummate some transaction with the
forum or resident thereof; or perform some act by which he
purposefully avails himself of the privilege of conducting
activities in the forum, thereby invoking the benefits and
protections of its laws;

(2) the [plaintiff’s] claim must be one which arises out of
or relates to the defendant’s forum-related activities; and

(3) the exercise of jurisdiction must comport with fair play
and substantial justice, i.e. it must be reasonable.

Schwarzenegger, 374 F.3d at 802 (quoting Lake v. Lake,
817 F.2d 1416, 1421 (9th Cir. 1987) ). The plaintiff
bears the burden of establishing the first two prongs. See
Schwarzenegger, 374 F.3d at 802 (citing Sher v. Johnson,
911 F.2d 1357, 1361 (9th Cir. 1990) ). If the plaintiff fails to
satisfy either of the first two prongs, then personal jurisdiction
is not established in the forum state. See Schwarzenegger,
374 F.3d at 802. If the plaintiff succeeds on the first two
prongs, then the defendant must present a compelling case as
to why exercising jurisdiction would be unreasonable. See id.
(citing Burger King Corp. v. Rudzewicz, 471 U.S. 462, 476–
78 (1985) ).

i. Purposeful Direction

The first prong, although commonly referred to only as the
purposeful availment requirement, actually comprises two
distinct concepts. See Schwarzenegger, 374 F.3d at 802.
The requirement is met if the defendant “has either (1)
purposefully availed [it]self of the privilege of conducting
activities in the forum [state], or (2) purposefully directed
[its] activities toward the forum.” Pebble Beach Co. v. Caddy,
453 F.3d 1151, 1155 (9th Cir. 2006) (internal quotation
marks omitted). A purposeful availment analysis is most
often used in suits sounding in contract; the purposeful
direction analysis is most often used in suits sounding in
tort. See Schwarzenegger, 374 F.3d at 802. Plaintiff’s first
cause of action is for breach of contract. See Compl. ¶¶ 27?
32. Plaintiff’s second cause of action, the promissory fraud
claim, arises out of the same contract dispute, which makes
the purposeful availment test proper for this claim as well. See
David Fuhrer Enterprises, LLC v. Add The Flavor, LLC, No.
CV-12-03911 DMG (PJWx), 2012 WL 12949890, at *3 n. 2
(C.D. Cal. Oct. 4, 2012) (“[W]here accompanying tort claims
arise from a breach of contract claim, a purposeful availment
analysis is proper.”); see also UMG Recordings, Inc. v. Glob.
Eagle Entm’t, Inc., No. CV-14-03466 MMM (JPRx), 2015
WL 12752879, at *7 (C.D. Cal. July 2, 2015) (“Where a
party alleges both tort and contract claims, and the tort claims
are based on the parties’ purported contractual relationship,
it is appropriate to utilize the jurisdictional test applied in
contract cases.”). Because Plaintiff’s third cause of action
seeks declaratory relief related to the underlying disputed
contract, that claim is also an action sounding in contract.
See Stanford Ranch, Inc. v. Md. Cas. Co., 89 F.3d 618, 625
(9th Cir. 1996) (“A claim dependent on the existence of an
underlying contract sounds in contract, as opposed to tort.”);
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see also Picot v. Weston, 780 F.3d 1206, 1212 (9th Cir. 2015)
(“A claim for declaratory judgment as to the existence of a
contract is an action sounding in contract.”). The purposeful
availment analysis is therefore proper for the entire action.

*3  To satisfy the purposeful availment standard, the plaintiff
must show that the defendant “performed some kind of
affirmative conduct which allows or promotes the transaction
of business within the forum state.” Boschetto v. Hansing,
539 F.3d 1011, 1016 (9th Cir. 2008) (internal quotation marks
and citation omitted). This showing “typically consists of
evidence of the defendant’s actions in the forum, such as
executing or performing a contract there.” Schwarzenegger,
374 F.3d at 802. The “negotiations and contemplated
future consequences of the contract (i.e., whether continuing
contacts with California were envisioned)” are also relevant.
Fed. Deposit Ins. Corp. v. British-Am. Ins. Co., Ltd., 828
F.2d 1439, 1443 (9th Cir. 1987). However, “a contract alone
does not automatically establish minimum contacts in the
plaintiff’s home forum.” Picot, 780 F.3d at 1212 (quoting
Schwarzenegger, 374 F.3d at 802).

As an initial matter, Defendant PAH does not own, lease,
or maintain a California telephone or facsimile number, or
maintain a California mailing address. Mot. 11. PAH does
not have an agent for service of process in California, nor
does it own, lease, or maintain any bank accounts or any
other intangible personal property in California. Id. PAH is
not registered to do business in the State of California. Id.
PAH does not direct any advertising or marketing efforts
at California residents. Id. Its website does not specifically
target California residents or corporations or seek to cultivate
a California customer base, and it does not offer items
or goods for sale; rather, it is a passive website where
users cannot post information or even log on to the site.
Id. 5. Defendants’ website, while accessible to California
residents, does not form sufficient contacts with California
to confer jurisdiction. See Pebble Beach, 453 F.3d at 1156
(finding website that passively reaches forum insufficient for
jurisdiction); Cybersell, Inc. v. Cybersell, Inc., 130 F.3d 414,
419 (9th Cir. 1997) (finding no jurisdiction where there was
no evidence that forum residents were targeted by website).

Defendant Nelson is an individual who in all respects was
acting not in his personal capacity, but rather as CEO of PAH;
in any event, he, like PAH, is a citizen of Texas with no
property, bank accounts, or intangible property in California.
Mot. 11; Dkt. # 11-3, Declaration of Perch Nelson (“Nelson
Decl.”) ¶ 6. Plaintiff asserts that Defendant Nelson’s presence

in California on three occasions is enough to establish the
Court’s jurisdiction over him. Opp. 22. Nelson’s presence at
three meetings with potential investors in California was at
the request and the expense of Plaintiff. Nelson Decl. ¶ 11.
As emails between Plaintiff and Nelson demonstrate, Plaintiff
set up meetings with possible investors in California and then
invited Nelson to join (in one case, as late as the day before
the meeting). See Dkt. # 18-2 Exs. E?F. The Court agrees with
Defendant that Nelson’s presence in California at meetings
arranged by Plaintiff, at Plaintiff’s request and which did not
result in any business, is not a purposeful availment of the
laws of California. See Roth v. Garcia Marquez, 942 F.2d
617, 621 (9th Cir. 1991) (“[I]t should be borne in mind that
‘temporary physical presence’ in the forum does not suffice
to confer personal jurisdiction.”).

The crux of the issue, then, is whether the contract
between the parties, and the communications incident to
the negotiation, execution, and performance of that contract,
can form the basis of specific jurisdiction over Defendants.
Entering into a contract with a California corporation is not
itself sufficient to establish minimum contacts in California.
See Burger King Corp., 471 U.S. at 478 (“If the question
is whether an individual’s contract with an out-of-state
party alone can automatically establish sufficient minimum
contacts in the other party’s home forum, we believe the
answer clearly is that it cannot.”) (emphasis in original).
The court must look to “prior negotiations and future
consequences, along with the terms of the contract and the
parties’ actual course of dealing” to determine whether the
defendant purposefully established minimum contacts in the
forum state. Anthony California, Inc. v. Fire Power Co., Ltd.,
No. EDCV- 15–876 JGB (SPx), 2015 WL 12866272, at *4
(citing Burger King, 471 U.S. at 478).

*4  To begin, Plaintiff alleges that the contract was executed
in California; in fact, Plaintiff signed the contract in
California, but neither Defendant did. Opp. 10; Mot. 11?12;
Nelson Decl.¶ 7. The Letter Agreement details that Plaintiff
was responsible for:

(i) arranging for presentation meetings
or conference calls between the
Company [PAH] and the Potential
Investors, as well as due diligence and
other related follow up meetings and
information requests; (ii) introducing
the Company to consultants
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(‘Consultants’) for Potential Investors
and to the institutional real estate
investment community; (iii) advising
the Company on strategy to access the
institutional investment market.

See Dkt. # 18-1, Declaration of Christopher Pace (“Pace
Decl.”) ¶ 7. Plaintiff asserts that it was hired to make
introductions, set up meetings, and support Defendants’
attempt to obtain money from investors—and that the vast
majority of that work was to be done from Plaintiff’s offices
in California. Id. ¶ 9.

Defendants counter that nothing in the contract or the parties’
dealings indicates that Defendants asked, encouraged, or
otherwise required Plaintiff to reach out to California equity
financiers; which entities Plaintiff approached was entirely
up to Plaintiff. Reply 8; Nelson Decl. ¶ 7. Indeed, the deal at
the heart of the alleged contract breach was with Aspect, a
company located in Bahrain, not California. Opp. 12. Nothing
in the contract suggests that “most of the future of the contract
would have centered on the forum” (emphasis added); nothing
that was contracted for—Plaintiff securing equity financing
for Defendants—centered on the state of California.

Courts distinguish between contracts for one-time services
and those that contemplate ongoing relationships and
obligations. The Supreme Court has “emphasized that parties
who reach out beyond one state and create continuing
relationships and obligations with citizens of another state
are subject to regulation and sanctions in the other State
for the consequences of their activities.” Burger King, 471
U.S. at 473; see also Roth, 942 F.2d at 622 (“This is not
an instance where the contract was a one-shot deal that was
merely negotiated and signed by one party in the forum; on
the contrary, most of the future of the contract would have
centered on the forum.”); Hirsch v. Blue Cross, Blue Shield
of Kansas City, 800 F.2d 1474, 1478 (9th Cir.1986) (“The
purposeful availment prong is satisfied when a defendant ...
creates continuing obligations to forum residents.”).

Plaintiff argues that the contract between the parties thus
evidences more than a “one-shot deal”; rather, Defendants
contracted with Plaintiff for an ongoing commitment that
necessarily included Plaintiff doing work in furtherance of the
contract in California. Id. ¶ 9. While the Court agrees that the
contract contemplated more than a “one-shot deal,” nothing
in the contract suggests that the work would be limited

to or primarily done in California. The Letter Agreement
did not require continuing or extensive involvement with
California, or even any involvement at all with California;
rather, the Letter Agreement is silent as to where the work
would be done or the investors would be found, and contained
no requirement or suggestion that potential investors be
limited to those in California. See Letter Agreement; Reply 8.
Defendants “did not direct, instruct, or encourage Plaintiff to
contact any particular entity, much less only entities located
in California.” Reply 8.

*5  Plaintiff points to Roth v. Garcia Marquez for
the proposition that a contract envisioning an ongoing
commitment confers personal jurisdiction; in that case, “the
plaintiff resided in Los Angeles ... [and] the court found that
the contract created ‘continuing and extensive involvement
with the forum.’ ” Opp. 17. Roth, however, involved the
production of a film; although defendants were out of state,
“all of the editing, production work, and advertising would
have occurred in California ... most of the future of the
contract would have centered on the forum. The checks
that Roth would have sent Garcia Marquez ... would have
depended upon activities in California.” Roth, 942 F.2d at 622.
Plaintiff’s work securing investors, unlike the film industry,
does not depend on activities in California. Similarly, money
paid to Plaintiff by Defendants as payment for a successful
financing deal would not necessarily “have depended on
activities in California.”

A choice of law clause also provides evidence of a
“defendant’s deliberate affiliation with the forum State and
the reasonable foreseeability of possible litigation there.”
Burger King Corp., 471 U.S. at 482; see also Parasoft Corp.
v. Parasoft S.A, No. CV-149166 DMG (PLx), 2015 WL
12645754, at *3 (C.D. Cal. Feb. 19, 2015) (“A choice-of-law
provision may reinforce a defendant’s deliberate affiliation
with the forum State and the reasonable foreseeability of
possible litigation there.”). The Letter Agreement contains a
choice-of-law provision, stating that the “Agreement shall be
controlled by the laws of the state of California.” See Dkt. #
18-2 Ex. A. Plaintiff argues that the choice of law clause cuts
in its favor. Opp. 16. Defendant notes that a choice of law
provision is not a forum selection clause; the Court agrees that
the issue is not dispositive, because “while it can be argued
that it is foreseeable to be hailed into a foreign forum if a
contract contains a forum selection clause, the same cannot
be said for a choice of law clause. Courts frequently apply the
law of other states.” Reply 5.
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The Court agrees with Defendant that all of the contacts
Plaintiff points to in its purposeful availment analysis are
Defendant’s contacts with Plaintiff; the specific jurisdiction
analysis properly turns on Defendants’ contacts with the
forum state. Plaintiff has established a contract with
Defendants and contacts between the parties relating to
that contract, but because “Plaintiff cannot be the only
link between the defendant and the forum,” See Anthony
California, 2015 WL 12866272, at *5, Plaintiff has not
established that the first prong of the jurisdiction analysis
weighs in its favor.

ii. Arising Out of Defendants’ California-Related Activities

Although the Court need not analyze the second prong
where the first has failed, it will nonetheless do so. The
second element in the specific jurisdiction analysis requires a
plaintiff to show that its claim “arises out of or relates to the
defendant’s forum related activities.” Schwarzenegger, 374
F.3d at 802. A lawsuit arises out of a defendant’s contacts
with the forum state if “there is a direct nexus between the
cause of action being asserted and the defendant’s activities
in the forum.” Allstar Marketing Group, LLC v. Your Store
Online, LLC, 666 F. Supp. 2d 1109, 1123 (C.D. Cal. Aug.
10, 2009). The Ninth Circuit employs a “but-for” test to
determine whether claims arise out of the defendant’s contacts
in the forum. Ballard v. Savage, 65 F.3d 1495, 1500 (9th Cir.
1995).

Plaintiff’s alleged harm is that Defendants promised payment
for performance on a contract that Plaintiff alleges was
fraudulently induced, and was breached. See generally
Compl. Defendant argues that “the only connection with
California here is the fact that Lightpath is in California.”
Mot. 15. In opposition, Plaintiff limits its argument for
the “arising out of” prong to this sentence: “But for
[Defendants’] contacts with California—visits to California,
repeated correspondence with a California corporation, and
conversations via telephone and email with California
residents—neither the breach of contract nor the promissory
fraud would have occurred.” Opp. 26. What Plaintiff is
saying, however, is but for Defendants’ contacts with
Plaintiff, the harm would not have occurred; Plaintiff is the
sole basis for any contact Defendants had in the state.

*6  Defendants did not seek out Plaintiff in California in
the first instance; instead, the parties were introduced, at the
request of Plaintiff, by a third party and over email. See

Nelson Decl. ¶ 7. The negotiations and formation of the
contract between the parties that followed were via email
or telephone, while Defendants were in Texas. See Reply
9; Nelson Decl. ¶ 7. These conversations alone are not
sufficient to confer jurisdiction. See Peterson v. Kennedy, 771
F.2d 1244, 1262 (9th Cir. 1985) (“The making of telephone
calls and the sending of letters to the forum state [i]s
legally insufficient to enable the court to exercise personal
jurisdiction over the non-resident defendant.”). Plaintiff
argues that Peterson is inapposite because Defendants “did
not—as they would have this Court believe—limit their
contact with California to telephone and email.” Opp. 11.
Defendant Nelson did travel to California to meet with
potential investors on three occasions, to attend meetings set
up by Plaintiff. See Opp. 11. Additionally, Plaintiff asserts
that Nelson himself sought funding from other California
investors. Id. 12. The trips made by Defendant to California
were made at Plaintiff’s request and at Plaintiff’s expense;
more importantly, these meetings were with other potential
investors, not with Aspect, and thus did not result in the deal
that Plaintiff alleges was breached (they did not, in fact, result
in any deal at all). Reply 9; Nelson Decl. ¶ 11. Defendants
did not travel to California in connection with the Aspect
negotiations; additionally, none of the hotels purchased as a
result of the “First Aspect Transaction” and “Second Aspect
Transaction,” which form the basis of Plaintiff’s claims, are
located in California. Mot. 6, 8.

The Court determines that Plaintiff has not established that
its harms arise from Defendants’ California-related activities.
Therefore, the first two prongs of the personal jurisdiction
analysis fail.

iii. Reasonableness

Once a plaintiff establishes the first two elements for specific
personal jurisdiction, the burden shifts to the defendants to
“present a compelling case” that the exercise of jurisdiction
would be unreasonable. See Burger King Corp., 471 U.S.
at 476?78. Because Plaintiff fails to satisfy the first two
prongs of specific jurisdiction, personal jurisdiction is not
established in California. See Schwarzenegger, 374 F.3d at
802. Accordingly, the Court need not consider whether the
exercise of personal jurisdiction would comport with fair play
and substantial justice.

IV. Conclusion
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Because the Court concludes that it has neither general nor
specific personal jurisdiction over Defendants, it GRANTS
Defendants’ motion to dismiss.

IT IS SO ORDERED.

All Citations

Slip Copy, 2018 WL 5905387

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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415 F.Supp.3d 918
United States District Court, N.D. California,

San Jose Division.

Karen MOU, Plaintiff,
v.

SSC SAN JOSE OPERATING
COMPANY LP, et al., Defendants.

Case No. 5:18-cv-01911-EJD
|

Signed 11/22/2019

Synopsis
Background: Former nursing home resident brought
putative class action lawsuit against several skilled nursing
facilities (SNF) and companies that owned, operated, and
provided services to them, alleging causes of action under
California's skilled nursing facility law and California's
Unfair Competition Law (UCL) arising from her eviction
from SNF. Defendants moved to dismiss, or in the alternative,
for more definite statement and to strike.

Holdings: The District Court, Edward J. Davila, J., held that:

[1] three-year statute of limitations period under California
catch-all limitations statute resident's claims under
California's skilled nursing facility law;

[2] resident failed to state claim under UCL;

[3] resident failed to allege abuse of corporate privilege
sufficient to justify piercing corporate veil;

[4] resident's request for injunction was moot;

[5] resident's allegation that defendants engaged in uniform
practice of discharging residents without giving proper notice
was narrowly circumscribed claim which was potentially
cognizable on class basis.

Motion granted in part and denied in part.

Procedural Posture(s): Motion to Dismiss for Failure to
State a Claim; Motion for More Definite Statement; Motion
to Strike.

West Headnotes (29)

[1] Federal Civil Procedure Fraud, mistake
and condition of mind

Consumer-protection claims that sound in fraud
are subject to heightened pleading requirements.
Fed. R. Civ. P. 9(b).

1 Cases that cite this headnote

[2] Federal Civil Procedure Fraud, mistake
and condition of mind

Under heightened pleading requirements for
claims sounding in fraud, circumstances
constituting fraud must be specific enough to
give defendants notice of particular misconduct
which is alleged to constitute fraud charged so
that they can defend against charge and not just
deny that they have done anything wrong. Fed.
R. Civ. P. 9(b).

1 Cases that cite this headnote

[3] Federal Civil Procedure Fraud, mistake
and condition of mind

Under heightened pleading requirements for
claims sounding in fraud, party alleging fraud
must set forth the who, what, when, where, and
how of the misconduct. Fed. R. Civ. P. 9(b).

1 Cases that cite this headnote

[4] Federal Civil Procedure Discretion of
court

Decision to grant motion for more definite
statement of pleading is within discretion of trial
court. Fed. R. Civ. P. 12(e).

2 Cases that cite this headnote

[5] Federal Civil Procedure Bill of
Particulars; More Definite Statement

Federal Civil Procedure To prepare
responsive pleading
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Typically, motions for more definite statement
of pleadings are disfavored in light of liberal
pleading standard, and should not be granted
unless defendant cannot frame responsive
pleading. Fed. R. Civ. P. 12(e).

2 Cases that cite this headnote

[6] Federal Civil Procedure Determination of
Motion

When district court considers motion to strike, it
must view pleadings in light most favorable to
pleading party. Fed. R. Civ. P. 12(f).

[7] Federal Civil Procedure Immaterial,
Irrelevant or Unresponsive Matter

Motion to strike will generally not be granted
unless it is clear that matter to be stricken could
not have any possible bearing on subject matter
of litigation. Fed. R. Civ. P. 12(f).

[8] Health Nursing homes

Three-year statute of limitations period under
California catch-all limitations statute applied to
former nursing home resident's putative class
action claim under California's skilled nursing
facility law predicated on her allegedly improper
eviction from skilled nursing facility; skilled
nursing facility law permitted private parties
to bring civil actions for damages, rather than
providing only for civil penalties. Cal. Civ. Proc.
Code § 338(a); Cal. Health & Safety Code §
1430(b).

[9] Action Statutory rights of action

Health Nursing homes

Health Patients' rights

Under California law, focus of private right of
action under skilled nursing law is to encourage
regulatory compliance and prevent injury. Cal.
Health & Safety Code § 1430(b).

[10] Antitrust and Trade
Regulation Particular cases

Former nursing home resident failed to state
claim for violation of California's Unfair
Competition Law (UCL), predicated on alleged
violations of various California and federal
statutes and regulations, in putative class action
lawsuit against several skilled nursing facilities
(SNF) and companies that owned, operated,
and provided services to them, arising from
resident's eviction from SNF; resident failed to
differentiate allegedly unlawful conduct from
allegedly fraudulent or allegedly unfair conduct,
resident first specified which state and federal
statutes and regulations defendants violated in
opposition papers to defendants' motion to
dismiss, and resident merely identified statutes
or regulations without alleging facts to explain
how defendants violated them. Cal. Bus. & Prof.
Code § 17200.

[11] Antitrust and Trade Regulation In
general;  unfairness

Under California Unfair Competition Law
(UCL), “unfair practices” constitute conduct that
threatens incipient violation of antitrust law, or
violates policy or spirit of one of those laws
because its effects are comparable to or the same
as violation of law, or otherwise significantly
threatens or harms competition. Cal. Bus. & Prof.
Code § 17200.

[12] Antitrust and Trade Regulation Fraud; 
 deceit;  knowledge and intent

To establish fraudulent business act or practice
under California Unfair Competition Law
(UCL), plaintiff must show actual or potential
deception to some members of the public, or
harm to the public interest. Cal. Bus. & Prof.
Code § 17200.

[13] Antitrust and Trade
Regulation Omissions and other failures to
act in general;  disclosure
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A plaintiff may base a California Unfair
Competition Law (UCL) claim on alleged
omission, but to be actionable the omission must
be contrary to representation actually made by
defendant, or omission of fact that defendant was
obliged to disclose. Cal. Bus. & Prof. Code §
17200.

[14] Federal Civil Procedure Matters
considered in general

In determining the propriety of dismissal for
failure to state claim, court may not look beyond
complaint to plaintiff's moving papers, such
as memorandum in opposition to defendant's
motion to dismiss. Fed. R. Civ. P. 12(b)(6).

[15] Corporations and Business
Organizations Separate corporations

Former resident of skilled nursing facility (SNF),
which allegedly discharged her in violation of
California's SNF law and California's Unfair
Competition Law (UCL), failed to allege abuse
of corporate privilege sufficient to justify
piercing corporate veil and holding equitable
ownership of corporate defendants liable for
corporate actions, in putative class action lawsuit
against SNF, other SNFs, and companies that
owned, operated, and provided services to them;
allegation that defendants operated as single
business for improper purpose were too vague
and conclusory to support plausible inference
of abuse of corporate privileges, and resident's
allegation that all defendants followed same
discharge policies, even if true, did not constitute
abuse of corporate privileges. Cal. Bus. & Prof.
Code § 17200; Cal. Health & Safety Code §
1430(b).

[16] Corporations and Business
Organizations Corporation as Distinct
Entity

Ordinarily under California law, a corporation
is regarded as a legal entity, separate and
distinct from its stockholders, officers, and

directors, with separate and distinct liabilities
and obligations.

[17] Corporations and Business
Organizations Reasons and Justifications

Under California law, a corporate identity may be
disregarded, i.e. the corporate veil pierced, where
an abuse of the corporate privilege justifies
holding the equitable ownership of a corporation
liable for the actions of the corporation.

[18] Corporations and Business
Organizations Justice and equity in
general

Corporations and Business
Organizations Fraud or illegal acts in
general

Under the California “alter ego doctrine,” when
the corporate form is used to perpetrate a
fraud, circumvent a statute, or accomplish
some other wrongful or inequitable purpose,
the courts will ignore the corporate entity and
deem the corporation's acts to be those of the
persons or organizations actually controlling
the corporation, in most instances the equitable
owners.

[19] Corporations and Business
Organizations Separate Corporations; 
 Disregarding Separate Entities

To invoke the “alter ego doctrine” under
California law, plaintiff must allege: (1) that
there is such a unity of interest and ownership
that the separate personalities of the two
corporations no longer exist, and (2) that if the
acts are treated as those of only one of the
corporations, an inequitable result will follow.

[20] Corporations and Business
Organizations Separate Corporations; 
 Disregarding Separate Entities
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Corporations and Business
Organizations Identity of directors,
officers, or shareholders

Among the factors to be considered in
applying California “alter ego doctrine” are: (1)
comingling of funds and other assets of the two
entities, (2) holding out by one entity that it is
liable for the debts of the other, (3) identical
equitable ownership in the two entities, (4) use
of the same offices and employees, and (5) use
of one as a mere shell or conduit for the affairs
of the other.

[21] Corporations and Business
Organizations Alter ego, instrumentality,
or agency in general

Under California law, conclusory allegations of
alter ego status are insufficient to invoke alter ego
doctrine.

[22] Corporations and Business
Organizations Parent and subsidiary
corporations in general

Corporations and Business
Organizations Single business enterprise

Under California law, alter ego doctrine may
apply between a parent and a subsidiary or,
under the single enterprise rule, between sister or
affiliated companies.

[23] Injunction Mootness and ripeness; 
 ineffectual remedy

Injunction Hospitals, pharmacies, and
health care professionals

Former nursing home resident's request for
injunction prohibiting several skilled nursing
facilities (SNF) and companies that owned,
operated, and provided services to them
from allegedly wrongfully discharging residents
in violation of California's SNF law, and
appointment of monitor to ensure that defendants
stop violating law, was moot, even though
SNF law allowed former residents to seek
injunctive relief, where resident had already been

discharged and was not seeking readmission.
Cal. Health & Safety Code § 1430(b).

[24] Federal Courts Inception and duration of
dispute;  recurrence;  "capable of repetition yet
evading review"

It is a basic principle that a justiciable case or
controversy must remain extant at all stages of
review, and not merely at the time the complaint
is filed. U.S. Const. art. 3, § 2, cl. 1.

[25] Federal Courts Rights and interests at
stake

A case becomes moot, and therefore
nonjusticiable, when the issues presented are no
longer live or the parties lack a legally cognizable
interest in the outcome. U.S. Const. art. 3, § 2,
cl. 1.

[26] Federal Civil Procedure Capacity and
representation, allegations of

Former nursing home resident's allegation that
skilled nursing facilities (SNF) and companies
that owned, operated, and provided services
to them engaged in uniform practice of
discharging residents without giving proper
notice, was narrowly circumscribed claim which
was potentially cognizable on class basis, and
thus motion to strike class allegations would
be denied, in resident's putative class action
lawsuit alleging that defendants' alleged practice
violated California's SNF law and California's
Unfair Competition Law (UCL). Cal. Bus. &
Prof. Code § 17200; Cal. Health & Safety Code
§ 1430(b).

[27] Federal Civil Procedure Time for
proceeding and determination

Class allegations generally are not tested at the
pleadings stage and instead are tested after one
party has filed a motion for class certification.
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[28] Federal Civil Procedure Capacity and
representation, allegations of

A motion to strike class allegations should only
be seriously considered when issues are plain
enough from pleadings to determine whether
interests of absent parties are fairly encompassed
within named plaintiff's claim. Fed. R. Civ. P.
12(f).

[29] Federal Civil Procedure Propriety of
motion to strike

Before a motion to strike class allegations is
granted, district court must be convinced that any
questions of law are clear and not in dispute,
and that under no set of circumstances could the
claim or defense succeed. Fed. R. Civ. P. 12(f).

Attorneys and Law Firms

*922  Matthew Brooks Borden, Athul Karinja Acharya,
Jonas Noah Hagey, BraunHagey & Borden LLP, San
Francisco, CA, for Plaintiff.

Bridget Ann Gordon, Katrina Angela Pagonis, Sansan Lin,
Hooper, Lundy and Bookman, P.C., Los Angeles, CA, Mark
A. Johnson, Stanton James Stock, Hooper Lundy Bookman
PC, San Diego, CA, Mark Emerson Reagan, Scott Jason
Kiepen, Hooper Lundy & Bookman, Inc., San Francisco, CA,
for Defendants.

ORDER GRANTING IN PART AND DENYING
IN PART DEFENDANTS' MOTION TO

DISMISS; GRANTING IN PART MOTION TO
EXTEND CASE MANAGEMENT DEADLINES

Re: Dkt. Nos. 61, 86

EDWARD J. DAVILA, United States District Judge

I. INTRODUCTION

**1  Plaintiff Karen Mou 1  initiated this putative class action
suit after she was discharged from Defendant Courtyard Care
Center (“Courtyard”), a skilled nursing facility (“SNF”) in

San Jose, California. Plaintiff alleges that Defendants failed
to comply with numerous statutorily mandated discharge
procedures in violation of California Health and Safety
Code § 1430(b) and California Business & Professions
Code § 17200. Plaintiff characterizes Defendants' conduct as
“dumping”—an allegedly “common business practice” used
by SNFs “to summarily get rid of their poorest and neediest
residents to make room for more lucrative clients.” First Am.
Compl. (“FAC”) (Dkt. No. 16) ¶ 5.

1 Co-plaintiff Anita Willis voluntarily dismissed her
claims. Dkt. No. 63.

Defendants removed the action on the basis of federal
question jurisdiction under 28 U.S.C. § 1331 because the
Health and Safety Code claim is premised in part on violations
of federal law (i.e., 42 U.S.C. §§ 1395i-3(c)(2)(B)(i)(I)-(III),
42 U.S.C. § 1395i-3(c)(2)(B)(ii), 42 C.F.R. § 483.15(c)(2)-
(5), and 42 C.F.R. § 431.210), as well as on the basis of
diversity jurisdiction under 28 U.S.C. § 1332(a). At the
direction of the Court, Defendants later filed an amended
notice of removal based solely on diversity jurisdiction. Dkt.
No. 34. Defendants now move to dismiss each of the claims

or in the alternative for a more definite statement. 2  Dkt. No.
61. To the extent any of Plaintiff's claims are not dismissed,
Defendants move to strike certain allegations. For the reasons
set forth below, Defendants' motion will be granted in part
and denied in part.

2 The request for judicial notice accompanying
Defendants' motion to dismiss (Dkt. No. 61-1) is
granted as unopposed.

II. BACKGROUND 3

3 The Background is a summary of the allegations in
the FAC.

Courtyard is part of a for-profit nursing home chain
run by Defendant SavaSeniorCare, LLC (“Sava”) and a
large network *923  of commonly owned and controlled
affiliates, subsidiaries and “shell” entities. FAC ¶¶ 9, 30.
Sava manages six SNFs in California (collectively “Facility
Defendants”): (1) Courtyard; (2) Defendant SS Pittsburg
Operating Company LP, dba Diamond Ridge Healthcare
Center (“Diamond Ridge”); (3) Defendant SSC Oakland
Excell Operating Company LP, dba Excell Health Care Center
(“Excell”); (4) Defendant SSC Newport Beach Operating
Company LP, dba Flagship Healthcare Center (“Flagship”);
(5) Defendant SSC Carmichael Operating Company LP,
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dba Mission Carmichael Healthcare Center (“Mission
Carmichael”); and (6) Defendant SSC Tarzana Operating
Company LP, dba Tarzana Health and Rehabilitation Center
(“Tarzana Health”). Id. ¶¶ 20-25. Each of the Facilities
Defendants has the same governing board officers and
members, and all of the Facilities Defendants are owned by
California Holdco, LLC (“Holdco”). Id. ¶¶ 26, 27. Holdco is a
holding company that maintains a 98.99% ownership interest
in each of the Facility Defendants. Id. ¶ 27.

Sava owns Defendant SavaSeniorCare Administrative
Services, LLC, which owns, operates, controls and/or
provides services to the SNFs in the Sava chain in California
and other states. Id. ¶ 31. Defendant SavaSeniorCare
Consulting, LLC also owns, operates, controls and/or
provides services to the SNFs in the Sava chain in California
and other states. Id. ¶ 32. Defendant SSC Disbursement
Company, LLC either directly or indirectly owns, operates,
controls and/or provides services or capital to the SNFs in the
Sava chain in California and other states. Id. ¶ 34.

**2  Plaintiff was admitted as a resident of Courtyard on
January 16, 2015 for rehabilitation after she was hit by a
car as a pedestrian. Id. ¶ 46. She suffered from a lower
femur fracture, fracture of the upper end of the fibula and
tibia, fracture of her lumbar vertebra, fracture of her sternum,
thoracic aorta injury, liver injury, other pulmonary embolism
and infarction, acute venous embolism and thrombosis of
deep vessels of distal lower extremity, intercranial injury and
hypertension. Id. On March 28, 2015, Courtyard told Plaintiff
she had to leave, even though Plaintiff was barely able to walk
with the help of a four-wheeled walker. Id.¶ 47. Courtyard
did not provide Plaintiff with a 30-days' written notice. Id. ¶
48. Nor did Courtyard notify her of her rights (a) to appeal,
(b) to remain in the facility while her appeal was pending,
and (c) to consult with an ombudsman. Id. After her eviction,
Plaintiff requested a hearing before the California Department
of Health Care Services (“DHCS”). Id. ¶ 49. On June 3, 2015,
the State ruled in Plaintiff's favor and found that Defendants
had illegally discharged her by failing to provide advance

written notice. Id. 4  On February 20, 2018, Plaintiff filed the
instant action.

4 Plaintiff's request for judicial notice of the Decision
and Order from the Department of Health Care
Services, Office of Administrative Hearings and
Appeals, Appeal No. 15-2291 is granted as
unopposed.

Plaintiff asserts two causes of action: (1) an action under
California Health and Safety Code § 1430(b) predicated
upon alleged violations of California's Patient Bill of
Rights and other rights provided by other federal or
state laws or regulations; and (2) violation of California
Business and Professions Code § 17200 (“UCL”) predicated
upon “unlawful, fraudulent and/or unfair” conduct. Id. ¶¶
64-79. Plaintiff seeks an injunction prohibiting Defendants'
allegedly unlawful business practices, including wrongfully
discharging residents, and $500 per statutory violation for
each resident allegedly unlawfully discharged *924  within
the last four years. Id. ¶¶ 11, A, B.

III. STANDARDS
A motion to dismiss under Rule 12(b)(6) tests the legal
sufficiency of claims alleged in the complaint. Fed. R. Civ.
P. 12(b)(6); Conservation Force v. Salazar, 646 F.3d 1240,
1241-42 (9th Cir. 2011), cert. denied, sub nom Blasquez
v. Salazar, 565 U.S. 1261, 132 S. Ct. 1762, 182 L.Ed.2d
532 (Mar. 19, 2012). The complaint “must contain sufficient
factual matter, accepted as true, to ‘state a claim to relief that
is plausible on its face.’ ” Ashcroft v. Iqbal, 556 U.S. 662,
678, 129 S. Ct. 1937, 173 L. Ed. 2d 868 (2009) (quoting Bell
Atl. Corp. v. Twombly, 550 U.S. 544, 570, 127 S. Ct. 1955,
167 L. Ed. 2d 929 (2007)). When deciding whether to grant
a motion to dismiss, the court must construe the alleged facts
in the light most favorable to the plaintiff. Retail Prop. Tr. v.
United Bhd. of Carpenters & Joiners of Am., 768 F.3d 938,
945 (9th Cir. 2014). However, courts “are not bound to accept
as true a legal conclusion couched as a factual allegation.”
Iqbal, 556 U.S. at 678, 129 S.Ct. 1937 (quotations omitted).
“Dismissal is proper only where there is no cognizable legal
theory or an absence of sufficient facts alleged to support a
cognizable legal theory.” Navarro v. Block, 250 F.3d 729, 732
(9th Cir. 2001) (citing Balistreri v. Pacifica Police Dep't, 901
F.2d 696, 699 (9th Cir. 1988)).

[1]  [2]  [3] Consumer-protection claims that sound in
fraud, as Plaintiffs' UCL claim does in part, are subject to
the heightened pleading requirements of Federal Rule of Civil
Procedure 9(b). Vess v. Ciba-Geigy Corp. USA, 317 F.3d
1097, 1102 (9th Cir. 2003); see also Kearns v. Ford Motor
Co., 567 F.3d 1120, 1125 (9th Cir. 2009); In re Apple and AT
& T iPad Unlimited Data Plan Litig., 802 F. Supp. 2d 1070,
1075 (N.D. Cal. 2011) (Rule 9(b) applies to claims under the
UCL). Rule 9(b) requires a party to state with particularity
the circumstances constituting fraud. Fed. R. Civ. P. 9(b).
The circumstances constituting the fraud must be “specific
enough to give defendants notice of the particular misconduct
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which is alleged to constitute the fraud charged so that they
can defend against the charge and not just deny that they
have done anything wrong.” Semegen v. Weidner, 780 F.2d
727, 731 (9th Cir. 1985). Therefore, a party alleging fraud
must set forth “the who, what, when, where, and how” of the
misconduct. Vess, 317 F.3d at 1106 (quoting Cooper v. Pickett,
137 F.3d 616, 627 (9th Cir. 1997)).

**3  [4]  [5] Under Rule 12(e), “[a] party may move for a
more definite statement of a pleading...[when that pleading]
is so vague or ambiguous that the party cannot reasonably
prepare a response.” Fed. R. Civ. P. 12(e). The decision to
grant a motion under Rule 12(e) is within the discretion of the
trial court. Griffin v. Cedar Fair, L.P., 817 F. Supp. 2d 1152,
1154 (N.D. Cal. 2011). Typically, such motions are disfavored
in light of the liberal pleading standard, and “should not
be granted unless the defendant cannot frame a responsive
pleading.” See Famolare, Inc. v. Edison Bros. Stores, Inc., 525
F. Supp. 940, 949 (E.D. Cal. 1981) (citing Boxall v. Sequoia
Union High Sch. Dist., 464 F. Supp. 1104, 1114 (N.D. Cal.
1979)).

[6]  [7] Rule of Civil Procedure 12(f) permits a court
to “strike from a pleading an insufficient defense or any
redundant, immaterial, impertinent, or scandalous matter.”
Fed. R. Civ. P. 12(f). When the court considers a motion to
strike, it “must view the pleadings in a light most favorable to
the pleading party.” In re 2TheMart.com, Inc. Sec. Litig., 114
F. Supp. 2d 955, 965 (C.D. Cal. 2000). A motion to strike will
generally not be granted unless it is clear *925  the matter to
be stricken could not have any possible bearing on the subject
matter of the litigation. See RDF Media Ltd. v. Fox Broad.
Co., 372 F. Supp. 2d 556, 566 (C.D. Cal. 2005).

IV. DISCUSSION
Defendants contend that Plaintiff's section 1430(b) claim
under the Long-Term Care, Health, Safety, and Security
Act of 1973 (the “Act”) is time-barred, having been filed
more than one year after Plaintiff's discharge. Defendants
further contend that Plaintiff's UCL claim is inadequately pled
because Plaintiff only alleges in a conclusory fashion that
Defendants' conduct was unlawful, fraudulent, and/or unfair.
Defendants also contend that the FAC offers no plausible
theory for why Defendants other than Courtyard could be
liable for Courtyard's treatment of Plaintiff. More specifically,
Defendants contend that Plaintiff fails to allege the essential
elements of alter ego liability, and in any event, alter ego
liability is not available for actions under section 1430(b).
If the Court does not dismiss Plaintiff's claims, Defendants

move to strike portions of the FAC, namely (1) alleged
violations of California Code of Regulations, title 22, section
72572 subdivisions (a)(4), (a)(5), (a)(7), (a)(10), and (a)
(12), California Welfare and Institution Code § 14124.7,
and 42 C.F.R. sections 483.10(b); (2) Plaintiff's requests for
injunctive relief and punitive damages; and (3) the class
allegations.

A. First Cause of Action For Violation of Section
1430(b)

[8] Plaintiff was discharged on March 28, 2015 and filed
suit more than a year later on February 20, 2018. Whether
Plaintiff's section 1430(b) claim is time-barred depends on
the nature of the remedies that section 1430(b) provides. If
section 1430(b) provides for a civil penalty, as Defendants
contend, then the one-year statute of limitations set forth in
California Civil Procedure Code section 340(a) applies, and
Plaintiff's claim is time-barred. If instead section 1430(b)
provides for damages, as Plaintiff contends, then the catch-all
three-year statute of limitations set forth in California Code of
Civil Procedure 338(a) applies, and Plaintiff's claim is timely.

The parties do not cite any case that addresses which statute of
limitations applies to a section 1430(b) claim, nor is the Court
aware of any. Informed by the California Supreme Court's
discussion in Kizer v. County of San Mateo, 53 Cal. 3d 139,
146-47, 279 Cal.Rptr. 318, 806 P.2d 1353 (1991), this Court
agrees with Plaintiff that section 1430(b) provides for civil
damages rather than for a penalty, the three-year statute of
limitations applies, and Plaintiff's claim is timely. In Kizer,
the California Supreme Court gave an overview of the Act.
The Act authorizes the State Department of Health Services
(the “Department”) to inspect long-term health care facilities
for compliance with statutes and regulations on patient care
and to issue citations to noncomplying facilities. Id. at 142,
279 Cal.Rptr. 318, 806 P.2d 1353. When the Department
observes a violation of a statute or regulation, the Department
issues a citation to the facility. Id. Citations under the Act are
classified according to the seriousness of the violation and a
penalty range is prescribed for each class. Id. The most serious
violations are class “AA” violations, which are defined as
class “A” violations that the Department determines to have
been a direct proximate cause of death of a patient or resident.
Cal. Health & Safety Code § 1424(c). A class “AA” violation
is subject to a “civil penalty in the amount of not less than
five thousand dollars ($5,000) and not exceeding twenty-five
thousand dollars ($25,000) for each citation. Id. Class “A”
violations are violations which the Department determines
*926  present imminent danger of death or serious harm,
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or a substantial probability of death or serious harm, to the
patients or residents of the long-term health care facility. Id.
§ 1424(d). A class “A” violation is subject to a lesser “civil
penalty” of “not less than one thousand dollars ($1,000) and
not exceeding ten thousand dollars ($10,000).” Id. Class “B”
violations are violations that the Department determines have
a “direct or immediate relationship to the health, safety, or
security of long-term health care facility patients or residents,
other than class ‘AA’ or ‘A’ violations.” Id. § 1424(e). A class
“B” violation is subject to a still lesser “civil penalty” of “not
less than one hundred dollars ($100) and not exceeding one
thousand dollars ($1,000).” Id. Penalties paid by a licensee are
applied against the Department's accounts. Kizer, 53 Cal. 3d
at 142, 279 Cal.Rptr. 318, 806 P.2d 1353. The Act sets forth
detailed procedures for a licensee to “appeal” a citation and
penalty. The procedures vary depending upon the class of the
citation. See Cal. Health & Safety Code § 1428 (requiring,
for example, licensee to file civil action in superior court to
appeal class “AA” or “A” citation).

**4  [9] It is significant for purposes of the instant lawsuit
that the Act also authorizes an enforcement mechanism when
the Department has not taken action and violations have not
been corrected. Kizer, 53 Cal. 3d at 143, 279 Cal.Rptr. 318,
806 P.2d 1353. The California Supreme Court noted that
section 1430, entitled “Injunction; action for civil damages;
civil action for violation of patient's rights; waiver of rights”,
authorizes either the Attorney General or a private party to
prosecute a “civil action for damages.” Id. “The ‘focus’ of the
private right of action is ‘to encourage regulatory compliance
and prevent injury.’ ” Lemaire v. Covenant Care Cal., LLC,
234 Cal. App. 4th 860, 866, 184 Cal.Rptr.3d 121 (2015)
(quoting Nevarrez v. San Marino Skilled Nursing & Wellness
Ctr., LLP, 221 Cal. App. 4th 102, 135, 163 Cal.Rptr.3d 874
(2013)). Section 1430 reads as follows:

(a) Except where the state department has taken action and
the violations have been corrected to its satisfaction, a
licensee who commits a class “A” or “B” violation may
be enjoined from permitting the violation to continue
or may be sued for civil damages within a court of
competent jurisdiction. An action for injunction or civil
damages, or both, may be prosecuted by the Attorney
General in the name of the people of the State of
California upon his or her own complaint or upon the
complaint of a board, officer, person, corporation, or
association, or by a person acting for the interests of
itself, its members, or the general public. The amount of
civil damages that may be recovered in an action brought
pursuant to this section may not exceed the maximum

amount of civil penalties that could be assessed on
account of the violation or violations.

(b) A current or former resident or patient of a skilled
nursing facility, as defined in subdivision (c) of Section
1250, or intermediate care facility, as defined in
subdivision (d) of Section 1250, may bring a civil action
against the licensee of a facility who violates any rights
of the resident or patient as set forth in the Patients Bill
of Rights in Section 72527 of Title 22 of the California
Code of Regulations, or any other right provided for
by federal or state law or regulation. The suit shall be
brought in a court of competent jurisdiction. The licensee
shall be liable for the acts of the licensee's employees.
The licensee *927  shall be liable for up to five hundred
dollars ($500), and for costs and attorney fees, and may
be enjoined from permitting the violation to continue. An
agreement by a resident or patient of a skilled nursing
facility or intermediate care facility to waive his or her
rights to sue pursuant to this subdivision shall be void as
contrary to public policy.

(c) The remedies specified in this section shall be in
addition to any other remedy provided by law.

Cal. Health & Safety Code § 1430. The California Supreme
Court also noted that section 1430 “does not foreclose civil
actions for damages by patients who have been injured by
a violation.” Kizer, 53 Cal. 3d at 143, 279 Cal.Rptr. 318,
806 P.2d 1353. Thus, the California Supreme Court construed
section 1430 as permitting private parties to bring civil actions
for “damages.”

Despite the California Supreme Court stating twice that
section 1430 allows for “damages,” Defendants point to other
language in Kizer to support their contention that subdivision
(b) of section 1430 provides for a penalty: “Civil penalties
under the Act, unlike damages, require no showing of actual
harm per se. Unlike damages, the civil penalties are imposed
according to a range set by statute irrespective of actual
damage suffered.” 53 Cal. 3d at 147, 279 Cal.Rptr. 318,
806 P.2d 1353 (footnote omitted). Parsed from the facts
and analysis of the Kizer case, the statements quoted above
suggest that the Act only provides for civil penalties. Placed
in context, it is evident that the statements quoted above do
not apply to section 1430(b). In Kizer, the State Department of
Health Services issued class AA and A citations under section
1424 to a long-term health care facility that was licensed
and operated by the County of San Mateo (“County”).
The County argued that the section 1424 civil penalties
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were punitive or exemplary damages and were, therefore,
barred by Government Code section 818, which essentially
provides that a public entity is not liable for “damages.” The
California Supreme Court rejected the County's argument,
and in doing so, drew a distinction between the Act's civil
penalties scheme set forth in section 1424, which the Court
considered non-compensatory in nature, and damages, which
are compensatory in nature. Id. at 146, 279 Cal.Rptr. 318,
806 P.2d 1353. The California Supreme Court's statements
were not intended to address whether under section 1430(b)
a private party may recover a civil penalty or damages.

**5  Defendants next contend that section 1430(b)
unequivocally imposes only a penalty because that section
provides for liability “up to five hundred dollars ($500)”—
an amount which Defendants contend is assessed without
consideration of any actual loss, i.e. compensable damages.
In doing so, Defendants rely upon the standard definition of
a “penalty”: “that ‘which an individual is allowed to recover
against a wrong-doer, as a satisfaction for the wrong or
injury suffered, and without reference to the actual damage
sustained.’ ” Murphy v. Kenneth Cole Prods., Inc., 40 Cal.
4th 1094, 1104, 56 Cal.Rptr.3d 880, 155 P.3d 284 (2007)
(citations omitted). Defendants' argument ignores that the
title of section 1430 specifically refers to “civil damages”
and the California Supreme Court in Kizer twice stated that
section 1430 provides for damages. Kizer, 53 Cal. 3d at 143,
279 Cal.Rptr. 318, 806 P.2d 1353 see also Jarman v. HCR
ManorCare, Inc., 9 Cal. App. 5th 807, 811, 215 Cal.Rptr.3d
231 (2017), review granted, 219 Cal.Rptr.3d 470, 396 P.3d
596 (2017) (characterizing jury award under section 1430(b)
as “statutory damages”).

*928  Lastly, Defendants argue that only section 1430(a)
explicitly refers to “civil damages,” whereas 1430(b) does
not. Defendants reason that the difference in language
indicates that California's Legislature knew how to provide
for “damages” in subdivision (a), chose not to do so in
subdivision (b), and the absence of the term in subdivision (b)
supports the inference that subdivision (b) provides for a civil
penalty. The argument is unpersuasive. Following similar
logic, the argument could also be made that the Legislature
knew how to provide for a “civil penalty” throughout the
Act, chose not to do so in section 1430(b), and the absence
of the phrase in subdivision (b) supports the inference that
subdivision (b) does not provide for a civil penalty. In any
event, there is no need to speculate as to the Legislature's
intent because it is set forth in Nevarrez v. San Marino
Skilled Nursing & Wellness Ctr., LLC, 221 Cal. App. 4th

102, 163 Cal.Rptr.3d 874 (2013)—a case neither Plaintiff
nor Defendants cited. In Nevarrez, the court noted that the
Assembly Committee on the Judiciary Senate Bill No. 1930
(SB1981–1982 Reg. Sess.), which added subdivision (b) to
section 1430, stated that in an “action for damages,” the
licensee “would be liable for damages up to $500 and for costs
and attorney fees.” Id. at 133, 163 Cal.Rptr.3d 874 (quoting
Assem. Com. on Judiciary, Analysis of Sen. Bill No. 1930

(1981–1982 Reg. Sess. as am. Aug. 2, 1982, p. 1)). 5

5 The issue of whether an award under section
1430(b) should be characterized as damages or a
civil penalty was not before the Nevarrez court. Id.
at 129, n.10, 163 Cal.Rptr.3d 874.

Because the Court finds that section 1430(b) provides for
damages, the statute of limitations set forth in California
Code of Civil Procedure 338(a) applies. Plaintiff's section
1430(b) claim is timely, having been filed within three years
of Plaintiff's discharge. Defendants' motion to dismiss the
section 1430(b) claim is denied.

B. Unfair Competition
[10]  [11]  [12]  [13] California Business & Professions

Code § 17200 defines unfair competition as any “unlawful,
unfair or fraudulent business act or practice.” “Unlawful”
practices are “forbidden by law.” Saunders v. Super. Ct., 27
Cal. App. 4th 832, 838, 33 Cal.Rptr.2d 438 (1994). “Unfair”
practices constitute “conduct that threatens an incipient
violation of an antitrust law, or violates the policy or spirit
of one of those laws because its effects are comparable to or
the same as a violation of the law, or otherwise significantly
threatens or harms competition.” Cel-Tech Commc'ns, Inc. v.
L.A. Cellular Tel. Co., 20 Cal. 4th 163, 187, 83 Cal.Rptr.2d
548, 973 P.2d 527 (1999). The “fraudulent” prong requires
a showing of actual or potential deception to some members
of the public, or harm to the public interest. See id. at 180,
83 Cal.Rptr.2d 548, 973 P.2d 527. A plaintiff may base a
UCL claim on an alleged omission, “[but] to be actionable
the omission must be contrary to a representation actually
made by the defendant, or an omission of a fact that the
defendant was obliged to disclose.” Sud v. Costco Wholesale
Corp., 229 F. Supp. 3d 1075, 1085 (N.D. Cal. 2017) (quoting
Daugherty v. Am. Honda Motor Co., 144 Cal. App. 4th 824,
835, 51 Cal.Rptr.3d 118 (2006)). The Complaint alleges that
Defendants violated section 17200, et seq. as follows:

**6  77. Plaintiff incorporates the previous paragraphs as
though fully set forth herein.
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78. Defendants' conduct alleged herein is unlawful,
fraudulent and/or unfair.

*929  79. Plaintiff[ ] [has] lost money or property as a
result of Defendants' unlawful, fraudulent and/or unfair
conduct.

FAC ¶¶ 77-79. Although incorporation by reference is
permissible, these allegations fail to satisfy Plaintiff's
obligation to provide Defendants with fair notice of the
conduct that forms the basis of her UCL claim. The FAC
contains numerous allegations without differentiating the
allegedly unlawful conduct from the allegedly fraudulent
conduct or from the allegedly unfair conduct.

[14] Plaintiff explains in her opposition papers that
Defendants engaged in unlawful business practices by
violating California Code of Regulations § 72527(a)(4), (6),
(7), (10), (12); California Welfare & Institutions Code §
14124.7; California Health & Safety Code § 1418.81; 42
C.F.R. § 483.15(c)(3); 42 C.F.R. § 483.10(a)(3),(b)(1); and 42
U.S.C. § 1395i-3(c)(2)(B)-(C). Pl.'s Opp'n to Mot. To Dismiss
at 10. Plaintiff also asserts that Courtyard's concealment
of her right to appeal the discharge while she remained
living at the facility constitutes both a fraudulent and unfair
business practice. Id. at 11. “In determining the propriety of
a Rule 12(b)(6) dismissal, [however,] a court may not look
beyond the complaint to a plaintiff's moving papers, such
as a memorandum in opposition to a defendant's motion to
dismiss.” Broam v. Bogan, 320 F.3d 1023, 1026 n.2 (9th Cir.
2003) (quoting Schneider v. Cal. Dep't. of Corr., 151 F.3d
1194, 1197 n.1 (9th Cir. 1998) (original emphasis)).

Moreover, in some instances, just identifying a statute or
regulation without alleging facts to explain how Defendants
violated the statute or regulation is insufficient. For example,
Plaintiff alleges that Defendants violated California Code
of Regulations section 72527(a)(4), but fails to allege facts
describing how Defendants violated Plaintiff's right “[t]o
consent to or to refuse any treatment or procedure or
participation in experimental research.” Similarly, Plaintiff
alleges that Defendants violated section 72527(a)(5), but fail
to allege facts describing how Defendants violated Plaintiff's
right “[t]o receive all information that is material to an
individual patient's decision concerning whether to accept
or refuse any proposed treatment or procedure.” Common
sense dictates that Plaintiff's discharge from Courtyard is
not a medical treatment or procedure. Plaintiff also fails to
allege any factual basis for the alleged violations of sections

72527(a)(7), (a)(10) and (a)(12), California Welfare and
Institution Code § 14124.7 and 42 C.F.R. sections 483.10(b).

The UCL claim is dismissed with leave to amend.

C. Alter Ego Doctrine
[15] Plaintiff does not allege that any Defendant other

than Courtyard had any input, let alone control over, the
clinical analyses that led to Courtyard's decision to discharge
Plaintiff. Plaintiff nevertheless seeks to hold all Defendants
liable for Courtyard's conduct on an alter-ego theory of
liability. Defendants contend that Plaintiff has failed to allege
sufficient facts to invoke the alter ego doctrine.

**7  [16]  [17]  [18] “Ordinarily, a corporation is regarded
as a legal entity, separate and distinct from its stockholders,
officers and directors, with separate and distinct liabilities
and obligations.” Sonora Diamond Corp. v. Super. Ct., 83
Cal. App. 4th 523, 538, 99 Cal.Rptr.2d 824 (2000) (citations
omitted). Under California law, “[a] corporate identity may be
disregarded—the ‘corporate veil’ pierced—where an abuse
of the corporate privilege justifies holding the equitable
ownership of a corporation liable *930  for the actions of
the corporation.” Id. (citing Roman Catholic Archbishop v.
Super. Ct., 15 Cal. App. 3d 405, 411, 93 Cal.Rptr. 338 (1971)).
“Under the alter ego doctrine, then, when the corporate
form is used to perpetrate a fraud, circumvent a statute,
or accomplish some other wrongful or inequitable purpose,
the courts will ignore the corporate entity and deem the
corporation's acts to be those of the persons or organizations
actually controlling the corporation, in most instances the
equitable owners.” Sonora Diamond, 83 Cal. App. 4th 523 at
538, 99 Cal.Rptr.2d 824 (citing Robbins v. Blecher, 52 Cal.
App. 4th 886, 892, 60 Cal.Rptr.2d 815 (1997) and Communist
Party v. 522 Valencia, Inc., 35 Cal. App. 4th 980, 993-94, 41
Cal.Rptr.2d 618 (1995), review denied Sept. 13, 1995).

[19]  [20]  [21]  [22] “To invoke the alter ego doctrine,
[a plaintiff] must allege: (1) that there is such a unity of
interest and ownership that the separate personalities of the
two corporations no longer exist; and (2) that if the acts are
treated as those of only one of the corporations, an inequitable
result will follow.” Walsh v. Kindred Healthcare, 798 F. Supp.
2d 1073, 1082 (N.D. Cal. 2011) (citing Wady v. Provident Life
and Accident Ins. Co. of Am., 216 F. Supp. 2d 1060, 1066
(C.D. Cal. 2002) and Sonora Diamond, 83 Cal. App. 4th at
538, 99 Cal.Rptr.2d 824. “Among the factors to be considered
in applying the doctrine are comingling of funds and other
assets of the two entities, the holding out by one entity that it is
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liable for the debts of the other, identical equitable ownership
in the two entities, use of the same offices and employees,
and use of one as a mere shell or conduit for the affairs of the
other.” Roman Catholic Archbishop, 15 Cal. App. 3d at 411,
93 Cal.Rptr. 338 (citation omitted). “Conclusory allegations
of alter ego status are insufficient.” Walsh, 798 F. Supp. 2d
at 1082 (citing Hokama v. E.F. Hutton & Co., Inc., 566 F.
Supp. 636, 647 (C.D. Cal. 1983)). “The alter ego doctrine may
apply between a parent and a subsidiary or, ‘under the single
enterprise rule,...between sister or affiliated companies.’ ”
Wehlage v. EmpRes Healthcare, Inc., 791 F. Supp. 2d 774,
782 (N.D. Cal. 2011) (quoting Troyk v. Farmers Grp., Inc.,
171 Cal. App. 4th 1305, 1341, 90 Cal.Rptr.3d 589 (2009)).

Here, Plaintiff alleges that each of the Facility Defendants
has the same Governing Board Officers and Members; all of
the Sava Facilities are owned by California Holdco, LLC, a
holding company that maintains a 98.99% ownership interest
in each of the Facility Defendants; and the Facility Defendants
make various payments to Defendant Sava which are “just
payments to themselves because the companies are owned
and controlled by the same people, who operate the various
companies as a single business for the unified purpose of
lining their pockets with money that should go to resident
care and evading tax.” FAC ¶ 28. Plaintiff alleges that Sava
provides shared, centralized services, processes and resources
for each of the Facility Defendants. Id. ¶ 30. Plaintiff alleges
that Sava owns SavaSeniorCare Administrative Services,
LLC, which owns, operates, controls and/or provides services
to the SNFs in the Sava chain in California and other states.
Id. ¶ 31. Defendant SavaSeniorCare Consulting, LLC also
owns, operates, controls and/or provides services to the SNFs
in the Sava chain in California and other states. Id. ¶ 32.
Defendant SSC Disbursement Company, LLC either directly
or indirectly owns, operates, controls and/or provides services
or capital to the SNFs in the Sava chain in California and other
states. Id. ¶ 34. Plaintiff alleges that each of the Defendants
“was the agent, servant, employee or principal of all the
other Defendants, and in doing the things herein alleged was
acting within the *931  course and scope of such agency
or employment and with the consent and permission of the
remaining Defendants; and were operating together for a
single, unified purpose.” Id. ¶ 36. In addition to the above,
Sava allegedly aided and abetted the Facility Defendants'
alleged violations of the law. Id. ¶ 37.

**8  Although the allegations above might be sufficient to
satisfy the unity of interest and ownership requirement, there
are insufficient allegations to support a reasonable inference

that there has been “an abuse of the corporate privilege” that
“justifies holding the equitable ownership of a corporation
liable for the actions of the corporation.” MacRae v. HCR
Manor Care Servs., 2014 WL 12588464, at *7 (C.D. Cal. Oct.
30, 2014). Allegations that Defendants operated as a single
business for the purpose of “lining their pockets with money”
and “evad[ing] liability and “hid[ing] money” (FAC ¶¶ 28-29)
are too vague and conclusory to support a plausible inference
that there has been an abuse of corporate privileges. Plaintiff
makes a generalized allegation that all Defendants violated
the law. However, only Courtyard is alleged to have made the
decision to discharge Plaintiff.

Plaintiff next argues that an “inequitable result” will follow
if the injunctive relief she seeks is only applied to Courtyard
because the remaining Defendants would be left free to
discharge other residents without providing the requisite
written notice. Pl.'s Opp'n at 14. That all of the Facilities
Defendants follow the same discharge policies does not
constitute an abuse of corporate privileges. Not one of the
cases cited by Plaintiff supports piercing the corporate veil
merely because related corporate entities follow the same
business policies. In Las Palmas Assocs. v. Las Palmas
Ctr. Assocs., 235 Cal. App. 3d 1220, 1251, 1 Cal.Rptr.2d
301 (1991), the court found substantial evidence to justify
piercing the corporate veil: one entity had guaranteed millions
in loans and loan commitments to the other; that same
entity issued guarantees to the buyers of a shopping center;
two individuals sat as directors on the boards of both
corporations; one corporation used the employees of the
other; and both corporations “actively participated” in the
fraudulent sale of a shopping center to the buyers. Here, there
are no comparable allegations that all Defendants actively
participated in Plaintiff's discharge.

In Toho-Towa Co., Ltd. v. Morgan Creek Prods., Inc., 217 Cal.
App. 4th 1096, 1110, 159 Cal.Rptr.3d 469 (2013), the court
held that a defendant and its alleged alter-ego were in fact part
of a single business enterprise, and that it would be inequitable
to uphold their separate corporate status because the two
business entities had structured their financial operations in
such a way that left the defendant with no funds to pay
its liabilities. Here, there are no comparable allegations that
Courtyard will be unable to pay its potential liabilities.

In Troyk, the court held that an interinsurance exchange (FIE),
its attorney-in-fact (FGI), and its billing agents (Prematic)
acted as a single enterprise such that they were all liable for a
UCL claim. 171 Cal. App. 4th at 1341-42, 90 Cal.Rptr.3d 589.
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FGI created an unlawful scheme to impose a service charge
on monthly insurance policies. FIE, which FGI controlled,
carried out the scheme by selling the insurance and requiring
the insured to enter into a separate agreement with Prematic.
Prematic then billed the insured for the premium and the
unlawful service charge. Here, there are no comparable
allegations that all Defendants took an active role in a
coordinated, overarching scheme to discharge Plaintiff.

*932  The claims against all Defendants other than Courtyard
are dismissed with leave to amend.

D. Defendants' Motion to Strike Certain Statutory
References
To the extent any of Plaintiff's claims are not dismissed,
Defendants move to strike as immaterial the allegations
concerning Plaintiffs' rights under California Code of
Regulations, title 22, section 72572, subdivisions (a)(4),
(a)(5), (a)(7), (a)(10), and (a)(12); and 42 C.F.R. sections

483.10(b) (exercise of rights without reprisal). 6  Defendants
contend that Plaintiff has not alleged facts supporting any
violation of these particular regulations.

6 Defendants also move to strike the references to
California Welfare and Institution Code § 14124.7
(regarding evictions on change of coverage).
Plaintiff's Opposition does not address this section.
Defendants' Motion to Strike this section is granted
as unopposed.

**9  For reasons already discussed, sections 72527(a)(4)
and (5) are inapplicable because Plaintiff's discharge is not
a “treatment” or “procedure.” Sections 72527(a)(4) and (5)
shall be stricken as immaterial.

Section 72527(a)(10) sets forth the right to be free from
mental and physical abuse and (a)(12) sets forth the right “[t]o
be treated with consideration, respect and full recognition of
dignity and individuality, including privacy in treatment and
in care of personal needs.” Although Plaintiff's allegations
are meager, it is plausible for Courtyard to have violated
these provisions while evaluating Plaintiff for discharge and
during the discharge itself. Defendants have not clearly shown
that sections 72527(a)(10) and (12) have no possible bearing
on the subject matter of the litigation, and accordingly,
Defendants' motion to strike these two sections will be denied.

Section 72527(a)(7) sets forth a patient's right “[t]o be
encouraged and assisted throughout the period of stay to

exercise rights as a patient.” Similarly, 42 C.F.R. § 483.10(b)
(1) requires the facility to ensure that a resident can
exercise his or her rights “without interference, coercion,
discrimination, or reprisal from the facility.” 42 C.F.R. §
483.10(b)(1). Courtyard allegedly violated these provisions
because, among other things, it did not encourage Plaintiff
to exercise her right to appeal, did not encourage Plaintiff to
consult an ombudsman, and did not follow any of the other
statutory procedures to inform and guide Plaintiff to exercise
her rights. FAC ¶ 72. Defendants ask the Court to strike these
provisions because Plaintiff does not allege that Defendants
interfered with Plaintiff's grievance rights or retaliated against
Plaintiff for exercising her rights. Section 72527(a)(7),
however, requires Courtyard to take affirmative actions, such
as provide assistance, and not just refrain from interfering
or retaliating. The failure to follow statutory procedures may
constitute interference for purposes of section 483.10(b)(1).
Defendants' request to strike these provisions is denied.

E. Defendants' Motion to Strike Request for
Injunctive Relief

[23] Plaintiff seeks an injunction “prohibiting Defendants
from wrongfully discharging residents and appointment of a
monitor to ensure Defendants stop violating the law.” FAC ¶
A. Defendants contend that Plaintiff's request for injunctive
relief should be stricken as moot because Plaintiff has been
discharged from Courtyard and there is no indication Plaintiff
seeks to be readmitted.

[24]  [25] Article III of the federal constitution “restricts
federal courts to the *933  resolution of cases and
controversies.” Davis v. Fed. Election Comm'n, 554 U.S.
724, 732, 128 S.Ct. 2759, 171 L.Ed.2d 737 (2008) (citation
omitted). “It is a basic principle of Article III that a justiciable
case or controversy must remain ‘extant at all stages of
review, not merely at the time the complaint is filed.’ ” U.S.
v. Juvenile Male, 564 U.S. 932, 936, 131 S.Ct. 2860, 180
L.Ed.2d 811 (2011) (quoting Arizonans for Official English
v. Arizona, 520 U.S. 43, 67, 117 S.Ct. 1055, 137 L.Ed.2d 170
(1997) (quotations omitted)). “A case becomes moot when
the issues presented are no longer live or the parties lack
a legally cognizable interest in the outcome.” McQuillion
v. Schwarzenegger, 369 F.3d 1091, 1095 (9th Cir. 2004)
(citations and quotations omitted). For example, an inmate's
transfer to a different facility moots his claims for injunctive
relief against the inmate's former facility. Jackson v. Hughes,
2010 WL 1737130, at *1 (C.D. Cal. Mar. 29, 2010), R. & R.
adopted, 2010 WL 1737129 (C.D. Cal. Apr. 26, 2010). Here,
although section 1430(b) allows a former resident to seek
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injunctive relief, Plaintiff's claim for injunctive relief is moot.
As Defendants point out, Plaintiff has already been discharged
and is not seeking readmission into Courtyard.

**10  Plaintiff nevertheless contends her claim is not moot,
citing to cases brought by relatives of residents who died
while residing at a SNF. See Shuts v. Covenant Holdco LLC,
208 Cal. App. 4th 609, 623-24, 145 Cal.Rptr.3d 709 (2012);
Lemaire v. Covenant Care Cal., LLC, 234 Cal. App. 4th
860, 866, 184 Cal.Rptr.3d 121 (2015). Plaintiff argues that
these cases illustrate that a section 1430(b) claim may be
maintained even when there is no possibility that the former
residents will suffer another violation. In each case, however,
the defendant did not raise mootness as an issue, and in
any event, the plaintiff in each case was pursuing monetary
damages. Shuts, 208 Cal. App. 4th at 623, 145 Cal.Rptr.3d
709; Lemaire, 234 Cal. App. 4th at 860, 184 Cal.Rptr.3d 121.

Plaintiff next argues that there is an exception to the doctrine
of mootness for class actions. The exception is inapplicable
here because a class has not yet been certified. See Holmes
v. Pension Plan of Bethlehem Steel Corp., 213 F.3d 124,
135-36 (3d. Cir. 2000) (“ If...the putative class representative's
individual claim becomes moot before he moves for class
certification, then any subsequent motion must be denied and
the entire action dismissed.”).

The request for injunctive relief is ordered stricken. 7

7 Because the request for injunctive relief is moot,
it is unnecessary to address Defendants' alternative
argument that the Court should apply the doctrine
of abstention and decline to adjudicate Plaintiff's
request for injunctive relief.

F. Defendants' Motion to Strike Class Allegations
[26] Defendants request that the Court strike the

class allegations because individual issues predominate.
Defendants reason that determining whether residents were
wrongfully discharged from a SNF requires making a
number of complex medical necessity and documentation
determinations on a case-by-case basis. Defendants
emphasize that for each discharge, a determination will have
to be made regarding (1) whether the resident's discharge was
initiated by the resident or by the facility, and (2) which set of
discharge requirements were in effect at the time of discharge.

[27]  [28]  [29] “Class allegations generally are not tested
at the pleadings stage and instead are tested after one party

has filed a motion for class certification.” *934  Brown v.
Hain Celestial Grp., Inc., 913 F. Supp. 2d 881, 888 (N.D.
Cal. 2012); see also Thorpe v. Abbott Labs., Inc., 534 F.
Supp. 2d 1120, 1125 (N.D. Cal. 2008). That is because a
class certification decision usually involves considerations
enmeshed in the factual and legal issues presented by the
representative's claims. Gen. Tel. Co. of the Sw. v. Falcon,
457 U.S. 147, 160, 102 S.Ct. 2364, 72 L.Ed.2d 740 (1982).
Thus, a motion to strike class allegations should only be
seriously considered when “the issues are plain enough from
the pleadings to determine whether the interests of the absent
parties are fairly encompassed within the named plaintiff's
claim.” Id. “Before a motion to strike [class allegations] is
granted, the court must be convinced that any questions of
law are clear and not in dispute, and that under no set of
circumstances could the claim or defense succeed.” Sanders v.
Apple Inc., 672 F. Supp. 2d 978, 990 (N.D. Cal. 2009) (citing
RDF Media Ltd. v. Fox Broad. Co., 372 F. Supp. 2d 556, 566
(C.D. Cal. 2005)).

Here, Plaintiff alleges that Defendants have engaged
in a uniform practice of discharging residents without
giving proper notice. Pl.'s Opp'n at 23. Such a narrowly
circumscribed claim is potentially cognizable on a class basis.
Defendants' motion to strike the class allegations is denied.

G. Defendants' Motion to Strike Punitive Damages
**11  Defendants move to strike the prayer for punitive

damages for two reasons. First, Defendants contend punitive
damages are not available under either section 1430(b) or the
UCL. Whether punitive damages are available under section
1430(b) is under review by the California Supreme Court.
See Jarman, 9 Cal. App. 5th at 812, 215 Cal.Rptr.3d 231,
review granted, 219 Cal.Rptr.3d 470, 396 P.3d 596 (Cal.
2017). Therefore, it is premature to strike punitive damages
on this basis.

Alternatively, Defendants argue that Plaintiff has failed to
allege facts to support the requested relief. The Court finds
that Plaintiff's allegations are sufficient to satisfy Federal Rule
of Civil Procedure 8 as to Courtyard. See Rees v. PNC Bank,
N.A., 308 F.R.D. 266, 273 (N.D. Cal. 2015) (applying Rule 8
to malice, fraud, or oppression allegations).

Defendant's motion to strike punitive damages is denied as to
Courtyard and granted as to all other Defendants.

V. CONCLUSION
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For the reasons set forth above, Defendants' motion to dismiss
and to strike is GRANTED IN PART AND DENIED IN
PART. Plaintiff may file an amended complaint no later than
December 9, 2019.

Because the pleadings have not yet been settled, Plaintiff's
motion to extend case management deadlines is GRANTED
IN PART. All deadlines are extended by four months instead
of the requested six months.

*935 IT IS SO ORDERED.

All Citations

415 F.Supp.3d 918, 2019 WL 6255452

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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LORD SUMPTION 

Introduction 

1. This appeal arises out of proceedings for ancillary relief following a 
divorce. The principal parties before the judge, Moylan J, were Michael and 
Yasmin Prest. He was born in Nigeria and she in England. Both have dual 
Nigerian and British nationality. They were married in 1993, and during the 
marriage the matrimonial home was in England, although the husband was found 
by the judge to have been resident in Monaco from about 2001 to date. There was 
also a second home in Nevis. The wife petitioned for divorce in March 2008. A 
decree nisi was pronounced in December 2008, and a decree absolute in November 
2011. 

2. The husband is not party to the appeal in point of form, although he is 
present in spirit. The appeal concerns only the position of a number of companies 
belonging to the group known as the Petrodel Group which the judge found to be 
wholly owned and controlled (directly or through intermediate entities) by the 
husband. There were originally seven companies involved, all of which were 
joined as additional respondents to the wife’s application for ancillary relief. They 
were Petrodel Resources Ltd (“PRL”), Petrodel Resources (Nigeria) Ltd (“PRL 
Nigeria”), Petrodel Upstream Ltd (“Upstream”), Vermont Petroleum Ltd 
(“Vermont”), Elysium Diem Ltd, Petrodel Resources (Nevis) Ltd (“PRL Nevis”) 
and Elysium Diem Ltd (Nevis). Three of these companies, PRL, Upstream and 
Vermont, all incorporated in the Isle of Man, are the respondents in this court. PRL 
was the legal owner of the matrimonial home, which was bought in the name of 
the company in 2001 but was found by the judge to be held for the husband 
beneficially. There is no longer any issue about that property, which is apparently 
in the process of being transferred to the wife. In addition, PRL was the legal 
owner of five residential properties in the United Kingdom and Vermont is the 
legal owner of two more. The question on this appeal is whether the court has 
power to order the transfer of these seven properties to the wife given that they 
legally belong not to him but to his companies. 

3. Part II of the Matrimonial Causes Act 1973 confers wide powers on the 
court to order ancillary relief in matrimonial proceedings. Section 23 provides for 
periodical and lump sum payments to a spouse or for the benefit of children of the 
marriage. Under section 24(1)(a), the court may order that “a party to the marriage 
shall transfer to the other party... such property as may be so specified, being 
property to which the first-mentioned party is entitled, either in possession or 
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reversion”. Section 25 provides for a number of matters to which the court must in 
particular have regard in making such orders, including, at section 25(2)(a), the 
“income, earning capacity, property and other financial resources which each of 
the parties to the marriage has or is likely to have in the foreseeable future”. 

4. The proper exercise of these powers calls for a considerable measure of 
candour by the parties in disclosing their financial affairs, and extensive procedural 
powers are available to the court to compel disclosure if necessary. In this case, the 
husband’s conduct of the proceedings has been characterised by persistent 
obstruction, obfuscation and deceit, and a contumelious refusal to comply with 
rules of court and specific orders. The judge, Moylan J, recited in his judgment the 
long history of successive orders of the court which were either ignored or evaded, 
the various attempts of the husband to conceal the extent of his assets in the course 
of his evidence, and the collusive proceedings in Nigeria by which he sought 
declarations that certain of the companies were held in trust for his siblings. The 
only evidence on behalf of the respondent companies was an affidavit sworn by 
Mr Jack Murphy, a director of PRL and the corporate secretary of the three 
respondent companies, who failed to attend for cross-examination on it. The judge 
rejected his excuse that he was in bad health, and found that he was “unwilling 
rather than unable to attend court.” His conclusion was that “as a result of the 
husband’s abject failure to comply with his disclosure obligations and to comply 
with orders made by the court during the course of these proceedings, I do not 
have the evidence which would enable me to assemble a conventional schedule of 
assets.” However, he found that the husband was the sole beneficial owner and the 
controller of the companies, and doing the best that he could on the material 
available assessed his net assets at £37.5 million. 

5. By his order dated 16 November 2011, Moylan J ordered that the husband 
should procure the conveyance of the matrimonial home at 16, Warwick Avenue, 
London W2 to the wife, free of incumbrances, and that he should make a lump 
sum payment to her of £17.5 million and periodical payments at the rate of 2% of 
that sum while it remained outstanding, together with £24,000 per annum and the 
school fees for each of their four children. In addition he awarded costs in favour 
of the wife, with a payment of £600,000 on account. The judge ordered the 
husband to procure the transfer of the seven UK properties legally owned by PRL 
and Vermont to the wife in partial satisfaction of the lump sum order. He directed 
those companies to execute such documents as might be necessary to give effect to 
the transfer of the matrimonial home and the seven properties. Moreover, in 
awarding costs to the wife, the judge directed that PRL, Upstream and Vermont 
should be jointly and severally liable with the husband for 10% of those costs. 
Corresponding orders were made against certain of the other corporate respondents 
to the original proceedings, but they did not appeal, either to the Court of Appeal 
or to this court, and are no longer relevant, save insofar as the facts relating to 
them throw light on the position of the three respondents. No order was made (or 
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sought) for the transfer of any assets of Upstream, but that company is interested in 
the present appeal by virtue of its liability under the judge’s order for part of the 
wife’s costs. 

6. The distinctive feature of the judge’s approach was that he concluded that 
there was no general principle of law which entitled him to reach the companies’ 
assets by piercing the corporate veil. This was because the authorities showed that 
the separate legal personality of the company could not be disregarded unless it 
was being abused for a purpose that was in some relevant respect improper. He 
held that there was no relevant impropriety. He nevertheless concluded that in 
applications for financial relief ancillary to a divorce, a wider jurisdiction to pierce 
the corporate veil was available under section 24 of the Matrimonial Causes Act. 
The judge found that the matrimonial home was held by PRL on trust for the 
husband, but he made no corresponding finding about the seven other properties 
and refused to make a declaration that the husband was their beneficial owner. It is 
tolerably clear from his supplementary judgment of 16 November 2011 (on the 
form of the order), that this was because having decided that he was specifically 
authorised to dispose of the companies’ properties under section 24, it was 
unnecessary for him to do so and undesirable because of “the potential tax 
consequences”. It is not clear what potential tax consequences he had in mind, but 
his observation suggests that without them he might well have made the 
declaration sought. 

7. In the Court of Appeal, the three respondent companies challenged the 
orders made against them on the ground that there was no jurisdiction to order 
their property to be conveyed to the wife in satisfaction of the husband’s judgment 
debt. This contention, which has been repeated before us, raises a question of some 
importance. For some years it has been the practice of the Family Division to treat 
the assets of companies substantially owned by one party to the marriage as 
available for distribution under section 24 of the Matrimonial Causes Act, 
provided that the remaining assets of the company are sufficient to satisfy its 
creditors. In the Court of Appeal, the practice was supported by Thorpe LJ, but the 
majority disagreed. Rimer LJ, delivering the leading judgment for the majority, 
held that the practice developed by the Family Division was beyond the 
jurisdiction of the court unless (i) the corporate personality of the company was 
being abused for a purpose which was in some relevant respect improper, or (ii) on 
the particular facts of the case it could be shown that an asset legally owned by the 
company was held in trust for the husband. He considered that the judge had 
rejected both of these possibilities on the facts, and that he ought not therefore to 
have made the order. In a short concurring judgment, Patten LJ said that the 
Family Division had developed “an approach to company owned assets in 
ancillary relief applications which amounts almost to a separate system of legal 
rules unaffected by the relevant principles of English property and company law.” 
The practice, he concluded, “must now cease”. This has significant practical 
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implications. Unless the UK properties of the Petrodel Group are transferred to 
Mrs Prest, it is possible (she says likely) that the lump sum order in her favour will 
remain wholly unsatisfied. To date, the matrimonial home has been transferred to 
her but only subject to a pre-existing charge in favour of BNP Paribas to secure a 
debt of undisclosed amount. 10% of the money ordered to be paid on account of 
costs has been paid by the three respondents, but only in order to satisfy a 
condition imposed on them upon their being granted leave to appeal to the Court of 
Appeal. Otherwise, apart from paying the children’s school fees, the husband has 
not complied with any part of Moylan J’s order and shows no intention of doing so 
if he can possibly avoid it. 

The issues 

8. Subject to very limited exceptions, most of which are statutory, a company 
is a legal entity distinct from its shareholders. It has rights and liabilities of its own 
which are distinct from those of its shareholders. Its property is its own, and not 
that of its shareholders. In Salomon v A Salomon and Co Ltd [1897] AC 22, the 
House of Lords held that these principles applied as much to a company that was 
wholly owned and controlled by one man as to any other company. In Macaura v 
Northern Assurance Co Ltd [1925] AC 619, the House of Lords held that the sole 
owner and controller of a company did not even have an insurable interest in 
property of the company, although economically he was liable to suffer by its 
destruction. Lord Buckmaster, at pp 626-627 said: 

“no shareholder has any right to any item of property owned by the 
company, for he has no legal or equitable interest therein. He is 
entitled to a share in the profits while the company continues to carry 
on business and a share in the distribution of the surplus assets when 
the company is wound up.” 

In Lonrho Ltd v Shell Petroleum Co Ltd [1980] 1 WLR 627 the House of Lords 
held that documents of a subsidiary were not in the “power” of its parent company 
for the purposes of disclosure in litigation, simply by virtue of the latter’s 
ownership and control of the group. These principles are the starting point for the 
elaborate restrictions imposed by English law on a wide range of transactions 
which have the direct or indirect effect of distributing capital to shareholders. The 
separate personality and property of a company is sometimes described as a 
fiction, and in a sense it is. But the fiction is the whole foundation of English 
company and insolvency law. As Robert Goff LJ once observed, in this domain 
“we are concerned not with economics but with law. The distinction between the 
two is, in law, fundamental”: Bank of Tokyo Ltd v Karoon (Note) [1987] AC 45, 
64. He could justly have added that it is not just legally but economically 
fundamental, since limited companies have been the principal unit of commercial 

 Page 5 

Case 2:19-ap-01383-SK    Doc 239-3    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Appendix     Page 172 of 431



 
 

 

 

 

  

 

 
  

 
 

 

 

 
 
 

 

life for more than a century. Their separate personality and property are the basis 
on which third parties are entitled to deal with them and commonly do deal with 
them. 

9. Against this background, there are three possible legal bases on which the 
assets of the Petrodel companies might be available to satisfy the lump sum order 
against the husband: 

(1) It might be said that this is a case in which, exceptionally, a court is at 
liberty to disregard the corporate veil in order to give effective relief. 

(2) Section 24 of the Matrimonial Causes Act might be regarded as 
conferring a distinct power to disregard the corporate veil in 
matrimonial cases. 

(3) The companies might be regarded as holding the properties on trust for 
the husband, not by virtue of his status as their sole shareholder and 
controller, but in the particular circumstances of this case. 

The judge’s findings: the companies 

10. Most of the judge’s findings of fact were directed to two questions which 
are no longer in dispute, namely whether the husband owned the Petrodel Group 
and what was the value of his assets. For present purposes, it is enough to 
summarise those which bear on the position of the three corporate respondents. 

11. At the time of the marriage, and throughout the 1990, the husband was 
employed by a succession of major international oil trading companies as a trader, 
but in 2001 he left his last employer, Marc Rich, and began to run his own 
companies. Initially, there were two principal companies involved, Aurora and the 
Petrodel companies. In 2004 Aurora was wound up and thereafter he operated 
mainly through the Petrodel companies. The principal operating company of this 
group was PRL, a company incorporated in the Isle of Man. Its financial 
statements record that it was incorporated on 4 May 1993, was dormant until 1996, 
and did not begin operations until 25 April 2002, i.e. after the husband had left 
Marc Rich and set up on his own. Between 1996 and 2002, it is described in its 
financial statements as a property investment company. Its sole function in that 
period appears to have been to hold title to the matrimonial home at 16, Warwick 
Avenue in London and five residential investment properties in London, and to act 
as a channel for funding property purchases by other companies of the group.  The 
husband’s evidence was that the company had engaged in substantial agricultural 
and oil related business in the 1990s, in part in association with his then employer, 
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Marc Rich. But this was inconsistent with the company’s financial statements, and 
the judge rejected it. Mr Le Breton, a former business colleague of the husband, 
gave evidence at the hearing which the judge accepted as reliable. Mr Le Breton 
said that from about 2001 PRL was engaged in a limited way in oil trading and 
shipping, and from 2006 moved into oil exploration and production in Nigeria and 
West Africa. The latest disclosed accounts of PRL are draft accounts for 2008 and 
2009. The judge declined to attach “any significant weight” to the financial data in 
the 2008 accounts, which he considered to have been manipulated. All the 
disclosed accounts are now very much out of date. For what they are worth, the 
accounts for both years show a substantial turnover and large balances. The 
husband’s evidence was that PRL ceased trading in 2010, when it lost its major 
exploration contract. Given his evident determination to frustrate his wife’s claims 
on him, it cannot be assumed that the assets of the company recorded in the 
disclosed accounts are still there. 

12. Management control of PRL has always been in the hands of the husband, 
ostensibly as chief executive under a contract of employment conferring on him 
complete discretion in the management of its business. The judge found that none 
of the companies had ever had any independent directors. The husband is a 
director of PRL Nigeria, but otherwise the directors are all nominal or professional 
directors, generally his relatives, who accept directions from him. The directors of 
PRL are Mr Murphy (the principal of its corporate secretary) and a lady in Nevis 
who appears to have been the couple’s cleaner there. 

13. The ownership of the respondent companies proved to be more difficult to 
establish. The husband did not admit to having any personal interest in the shares 
of any company of the group, and declined to say who the ultimate shareholders 
were. Substantially all of the issued shares of PRL are owned by PRL Nigeria. 
Almost all the shares of that company are owned by PRL Nevis, a company about 
which very little is known, but whose accounts show substantial balances, 
apparently derived from trading. The husband’s evidence was that the shares of 
PRL Nevis were owned by its own subsidiary PRL Nigeria. The judge described 
this as “puzzling” but made no finding as to whether it was true. More recently, it 
has been suggested that PRL Nevis is owned by a family trust about which, 
however, nothing has been disclosed. In the end, it did not matter, because the 
judge cut through the complexities of the corporate structure by accepting the 
evidence of the wife and Mr Le Breton that the husband was the true owner of the 
Petrodel Group, as he had always told them he was, even if the exact means by 
which he held it remained obscure. That accounted for PRL, PRL Nigeria and PRL 
Nevis. 

14. It also accounted for Vermont, whose shares are held 49% by PRL and 51% 
by PRL Nigeria, and Upstream, which had a single issued share held by PRL 
Nevis. Vermont was and possibly still is a trading company. The husband’s 
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evidence was that it began to ship crude oil in 2010. The exact nature of 
Upstream’s business (if any) is unclear. It does not appear to trade. 

15. The husband declined to answer the question whether he received any 
benefits from PRL other than his salary, saying that this was an “accounting 
question”. The judge, however, made extensive findings about this. He found that 
his personal expenditure substantially exceeded his salary and bonuses as chief 
executive, and that the difference was funded entirely by the company. There was 
no formality involved. The husband simply treated the companies’ cash balances 
and property as his own and drew on them as he saw fit. The judge found that the 
husband had “unrestricted access” to the companies’ assets, unconfined by any 
board control or by any scruples about the legality of his drawings. He used PRL’s 
assets to fund his and his family’s personal expenditure, including the substantial 
legal costs incurred in these proceedings. The group was “effectively … the 
husband’s money box which he uses at will.” 

Piercing the corporate veil 

16. I should first of all draw attention to the limited sense in which this issue 
arises at all. “Piercing the corporate veil” is an expression rather indiscriminately 
used to describe a number of different things. Properly speaking, it means 
disregarding the separate personality of the company. There is a range of situations 
in which the law attributes the acts or property of a company to those who control 
it, without disregarding its separate legal personality. The controller may be 
personally liable, generally in addition to the company, for something that he has 
done as its agent or as a joint actor. Property legally vested in a company may 
belong beneficially to the controller, if the arrangements in relation to the property 
are such as to make the company its controller’s nominee or trustee for that 
purpose. For specific statutory purposes, a company’s legal responsibility may be 
engaged by the acts or business of an associated company. Examples are the 
provisions of the Companies Acts governing group accounts or the rules governing 
infringements of competition law by “firms”, which may include groups of 
companies conducting the relevant business as an economic unit. Equitable 
remedies, such as an injunction or specific performance may be available to 
compel the controller whose personal legal responsibility is engaged to exercise 
his control in a particular way. But when we speak of piercing the corporate veil, 
we are not (or should not be) speaking of any of these situations, but only of those 
cases which are true exceptions to the rule in Salomon v A Salomon and Co Ltd 
[1897] AC 22, i.e. where a person who owns and controls a company is said in 
certain circumstances to be identified with it in law by virtue of that ownership and 
control. 
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17. Most advanced legal systems recognise corporate legal personality while 
acknowledging some limits to its logical implications. In civil law jurisdictions, 
the juridical basis of the exceptions is generally the concept of abuse of rights, to 
which the International Court of Justice was referring in In re Barcelona Traction, 
Light and Power Co Ltd [1970] ICJ 3 when it derived from municipal law a 
limited principle permitting the piercing of the corporate veil in cases of misuse, 
fraud, malfeasance or evasion of legal obligations. These examples illustrate the 
breadth, at least as a matter of legal theory, of the concept of abuse of rights, which 
extends not just to the illegal and improper invocation of a right but to its use for 
some purpose collateral to that for which it exists. 

18. English law has no general doctrine of this kind. But it has a variety of 
specific principles which achieve the same result in some cases. One of these 
principles is that the law defines the incidents of most legal relationships between 
persons (natural or artificial) on the fundamental assumption that their dealings are 
honest. The same legal incidents will not necessarily apply if they are not. The 
principle was stated in its most absolute form by Denning LJ in a famous dictum in 
Lazarus Estates Ltd v Beasley [1956] 1 QB 702, 712: 

“No court in this land will allow a person to keep an advantage 
which he has obtained by fraud. No judgment of a court, no order of 
a Minister, can be allowed to stand if it has been obtained by fraud. 
Fraud unravels everything. The court is careful not to find fraud 
unless it is distinctly pleaded and proved; but once it is proved, it 
vitiates judgments, contracts and all transactions whatsoever…” 

The principle is mainly familiar in the context of contracts and other consensual 
arrangements, in which the effect of fraud is to vitiate consent so that the 
transaction becomes voidable ab initio. But it has been applied altogether more 
generally, in cases which can be rationalised only on grounds of public policy, for 
example to justify setting aside a public act such as a judgment, which is in no 
sense consensual, a jurisdiction which has existed since at least 1775: Duchess of 
Kingston’s Case (1776) 2 Smith's LC, 13th ed, 644, 646, 651. Or to abrogate a 
right derived from a legal status, such as marriage: R v Secretary of State for the 
Home Department, Ex p Puttick [1981] QB 767. Or to disapply a statutory time bar 
which on the face of the statute applies: Welwyn Hatfield Borough Council v 
Secretary of State for Communities and Local Government [2011] 2 AC 304. 
These decisions (and there are others) illustrate a broader principle governing 
cases in which the benefit of some apparently absolute legal principle has been 
obtained by dishonesty. The authorities show that there are limited circumstances 
in which the law treats the use of a company as a means of evading the law as 
dishonest for this purpose. 
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19. The question is heavily burdened by authority, much of it characterised by 
incautious dicta and inadequate reasoning. I propose, first, to examine those cases 
which seek to rationalise the case law in terms of general principle, and then to 
look at a number of cases in which the court has been thought, rightly or wrongly, 
to have pierced the corporate veil in order to identify the critical features of these 
cases which enabled them to do so. 

20. Almost all the modern analyses of the general principle have taken as their 
starting point the brief and obiter but influential statement of Lord Keith of Kinkel 
in Woolfson v Strathclyde Regional Council 1978 SC(HL) 90. This was an appeal 
from Scotland in which the House of Lords declined to allow the principal 
shareholder of a company to recover compensation for the compulsory purchase of 
a property which the company occupied. The case was decided on its facts, but at p 
96, Lord Keith, delivering the leading speech, observed that “it is appropriate to 
pierce the corporate veil only where special circumstances exist indicating that it is 
a mere facade concealing the true facts.” 

21. The first systematic analysis of the large and disparate body of English case 
law was undertaken by a strong Court of Appeal in Adams v Cape Industries plc 
[1990] Ch 433 (Slade, Mustill and Ralph Gibson LJJ). The question at issue in that 
case was whether the United Kingdom parent of an international mining group 
which was, at least arguably, managed as a “single economic unit” was present in 
the United States for the purpose of making a default judgment of a United States 
court enforceable against it in England. Among other arguments, it was suggested 
that it was present in the United States by virtue of the fact that a wholly owned 
subsidiary was incorporated and carried on business there. Slade LJ, delivering the 
judgment of the court, rejected this contention: pp 532-544. The court, adopting 
Lord Keith’s dictum in Woolfson v Strathclyde, held that the corporate veil could 
be disregarded only in cases where it was being used for a deliberately dishonest 
purpose: pp 539, 540. Apart from that, and from cases turning on the wording of 
particular statutes, it held at p 536 that 

“the court is not free to disregard the principle of Salomon v A 
Salomon & Co Ltd [1897] AC 22 merely because it considers that 
justice so requires. Our law, for better or worse, recognises the 
creation of subsidiary companies, which though in one sense the 
creatures of their parent companies, will nevertheless under the 
general law fall to be treated as separate legal entities with all the 
rights and liabilities which would normally attach to separate legal 
entities.” 

22. In Trustor AB v Smallbone (No 2) [2001] 1 WLR 1177, Sir Andrew Morritt 
V-C reviewed many of the same authorities. Mr Smallbone, the former managing 
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director of Trustor, had improperly procured large amounts of its money to be paid 
out of its account to a company called Introcom Ltd, incorporated in Gibraltar. 
Introcom was owned and controlled by a Liechtenstein trust of which Mr 
Smallbone was a beneficiary. Its directors acted on his instructions. At an earlier 
stage of the litigation, Trustor had obtained summary judgment on some of its 
claims against Introcom, on the footing that the payments were unauthorised and a 
breach of Mr Smallbone’s duty as managing director, that the company was 
“simply a vehicle Mr Smallbone used for receiving money from Trustor”, and that 
his knowledge could be imputed to the company. The Vice-Chancellor was dealing 
with a subsequent application by Trustor for summary judgment against Mr 
Smallbone himself. It was accepted that there was an arguable defence to the 
claims against him for damages or compensation for breach of his duties as a 
director of Trustor. Accordingly the sole basis of the application was that he was 
liable to account as a constructive trustee on the footing of knowing receipt. This 
depended on the proposition that he was to be identified with Introcom and so 
treated as having received the money himself. It was submitted that the authorities 
justified piercing the corporate veil in three, possibly overlapping, cases: (i) where 
the company was a “facade or sham”; (ii) where the company was involved in 
some form of impropriety; and (iii) where it was necessary to do so in the interests 
of justice. In each of these cases, the right of the court to pierce the corporate veil 
was said to be subject to there being no third party interests engaged, such as 
unconnected minority shareholders or creditors. The Vice-Chancellor concluded 
that the authorities supported the submission in case (i), and also in case (ii) 
provided that the impropriety was a relevant one, i.e. “linked to the use of the 
company structure to avoid or conceal liability for that impropriety”. He followed 
Adams v Cape Industries in rejecting the submission as applied to case (iii). In 
summary, the court was “entitled to ‘pierce the corporate veil’ and recognise the 
receipt of the company as that of the individual(s) in control of it if the company 
was used as a device or facade to conceal the true facts, thereby avoiding or 
concealing any liability of those individual(s)”: see para 23. 

23. For years after it was decided, Cape Industries was regarded as having 
settled the general law on the subject. But for much of this period, the Family 
Division pursued an independent line, essentially for reasons of policy arising from 
its concern to make effective its statutory jurisdiction to distribute the property of 
the marriage upon a divorce. In Nicholas v Nicholas [1984] FLR 285, the Court of 
Appeal (Cumming-Bruce and Dillon LJJ) overturned the decision of the judge to 
order the husband to procure the transfer to the wife of a property belonging to a 
company in which he held a 71% shareholding, the other 29% being held by his 
business associates. However, both members of the court suggested, obiter, that 
the result might have been different had it not been for the position of the minority 
shareholders. Cumming-Bruce LJ (at p 287) thought that, in that situation, “the 
court does and will pierce the corporate veil and make an order which has the same 
effect as an order that would be made if the property was vested in the majority 
shareholder.” Dillon LJ said (at p 292) that “if the company was a one-man 
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company and the alter ego of the husband, I would have no difficulty in holding 
that there was power to order a transfer of the property.” These dicta were 
subsequently applied by judges of the Family Division dealing with claims for 
ancillary financial relief, who regularly made orders awarding to parties to the 
marriage assets vested in companies of which one of them was the sole 
shareholder. Connell J made such an order in Green v Green [1993] 1 FLR 326. In 
Mubarak v Mubarak [2001] 1 FLR 673, 682C, Bodey J held that for the purpose of 
claims to ancillary financial relief the Family Division would lift the corporate veil 
not only where the company was a sham but “when it is just and necessary”, the 
very proposition that the Court of Appeal had rejected as a statement of the general 
law in Adams v Cape Industries. And in Kremen v Agrest (No 2) [2011] 2 FLR 
490, para 46, Mostyn J held that there was a “strong practical reason why the cloak 
should be penetrable even absent a finding of wrongdoing.” 

24. There were of course dissenting voices, even in decisions on ancillary 
relief. Much the most significant of them for present purposes was that of Munby 
J. In A v A [2007] 2 FLR 467, paras 18-19, he drew attention to the robust 
approach which had always been adopted by judges of the Family Division in 
seeing through sham arrangements designed to hide the ownership of assets of the 
marriage by vesting them in relatives or companies which were in reality holding 
them as their nominees. But he warned against departing from fundamental legal 
principle. At para 21, he observed: 

“In this sense, and to this limited extent, the typical case in the 
Family Division may differ from the typical case in (say) the 
Chancery Division. But what it is important to appreciate (and too 
often, I fear, is not appreciated at least in this division) is that the 
relevant legal principles which have to be applied are precisely the 
same in this division as in the other two divisions. There is not one 
law of ‘sham’ in the Chancery Division and another law of ‘sham’ in 
the Family Division. There is only one law of ‘sham’, to be applied 
equally in all three Divisions of the High Court, just as there is but 
one set of principles, again equally applicable in all three divisions, 
determining whether or not it is appropriate to ‘pierce the corporate 
veil’”. 

25. In Ben Hashem v Al Shayif [2009] 1 FLR 115, another decision of Munby J, 
the difference between the approach taken in the Family Division and in other 
divisions of the High Court arose in a particularly acute form, because he was 
hearing the claim for ancillary relief in conjunction with proceedings in the 
Chancery Division. In the Family Division, the wife was seeking an order 
transferring to her a property which she was occupying but which was owned by a 
company controlled by the husband, while in the Chancery proceedings the 
company was seeking a possession order in respect of the same property. After 
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reminding himself of what he had said in A v A and conducting a careful review of 
both family and non-family cases, Munby J formulated six principles at paras 159
164 which he considered could be derived from them: (i) ownership and control of 
a company were not enough to justify piercing the corporate veil; (ii) the court 
cannot pierce the corporate veil, even in the absence of third party interests in the 
company, merely because it is thought to be necessary in the interests of justice; 
(iii) the corporate veil can be pierced only if there is some impropriety; (iv) the 
impropriety in question must, as Sir Andrew Morritt had said in Trustor, be 
“linked to the use of the company structure to avoid or conceal liability”; (v) to 
justify piercing the corporate veil, there must be “both control of the company by 
the wrongdoer(s) and impropriety, that is (mis)use of the company by them as a 
device or facade to conceal their wrongdoing”; and (vi) the company may be a 
“facade” even though it was not originally incorporated with any deceptive intent, 
provided that it is being used for the purpose of deception at the time of the 
relevant transactions. The court would, however, pierce the corporate veil only so 
far as it was necessary in order to provide a remedy for the particular wrong which 
those controlling the company had done. 

26. In VTB Capital plc v Nutritek International Corpn [2012] 2 Lloyd’s Rep 
313, VTB Capital sought permission to serve proceedings out of the jurisdiction on 
the footing that the borrower under a facility agreement was to be identified with 
the persons who controlled it, so as to make the latter in law parties to the same 
agreement. The attempt failed in the Court of Appeal because the court was not 
satisfied that that would be the consequence of piercing the corporate veil even if it 
were legitimate to do so: see paras 90-91. The decision is not, therefore, direct 
authority on the question whether the court was entitled to pierce the corporate 
veil. But the court considered all the principal authorities on that question and 
arrived at substantially the same conclusions as Sir Andrew Morritt V-C and 
Munby J. Munby J’s statement of principle was adopted by the Court of Appeal 
subject to two qualifications. First, they said that it was not necessary in order to 
pierce the corporate veil that there should be no other remedy available against the 
wrongdoer, and so far as Munby J suggested that it was, he had set the bar too 
high. Secondly, they said that it was not enough to show that there had been 
wrongdoing. “The relevant wrongdoing must be in the nature of an independent 
wrong that involves the fraudulent or dishonest misuse of the corporate personality 
of the company for the purpose of concealing the true facts”: see paras 79-80. On 
this point, the case took the same course in the Supreme Court [2013] UKSC 5; 
[2013] 2 WLR 398, which dismissed VTB Capital’s appeal. So far as piercing the 
corporate veil is concerned, the court’s reasons were given by Lord Neuberger. He 
noted the broad consensus among judges and text-book writers that there were 
circumstances in which separate legal personality of a company might be 
disregarded and the company identified with those who owned and controlled it. 
However, he declined to decide whether the consensus was right on an appeal from 
an interlocutory decision, given that, like the Court of Appeal, he considered that 
even if the veil were pierced the result would not be to make a company’s 
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controllers party to its contracts with third parties. But he adopted, as it seems to 
me, both the general reasoning of the Court of Appeal and the view of Munby J 
that any doctrine permitting the court to pierce the corporate veil must be limited 
to cases where there was a relevant impropriety: see paras 128, 145. 

27. In my view, the principle that the court may be justified in piercing the 
corporate veil if a company’s separate legal personality is being abused for the 
purpose of some relevant wrongdoing is well established in the authorities. It is 
true that most of the statements of principle in the authorities are obiter, because 
the corporate veil was not pierced. It is also true that most cases in which the 
corporate veil was pierced could have been decided on other grounds. But the 
consensus that there are circumstances in which the court may pierce the corporate 
veil is impressive. I would not for my part be willing to explain that consensus out 
of existence. This is because I think that the recognition of a limited power to 
pierce the corporate veil in carefully defined circumstances is necessary if the law 
is not to be disarmed in the face of abuse. I also think that provided the limits are 
recognised and respected, it is consistent with the general approach of English law 
to the problems raised by the use of legal concepts to defeat mandatory rules of 
law. 

28. The difficulty is to identify what is a relevant wrongdoing. References to a 
“facade” or “sham” beg too many questions to provide a satisfactory answer. It 
seems to me that two distinct principles lie behind these protean terms, and that 
much confusion has been caused by failing to distinguish between them. They can 
conveniently be called the concealment principle and the evasion principle. The 
concealment principle is legally banal and does not involve piercing the corporate 
veil at all. It is that the interposition of a company or perhaps several companies so 
as to conceal the identity of the real actors will not deter the courts from 
identifying them, assuming that their identity is legally relevant. In these cases the 
court is not disregarding the “facade”, but only looking behind it to discover the 
facts which the corporate structure is concealing. The evasion principle is 
different. It is that the court may disregard the corporate veil if there is a legal right 
against the person in control of it which exists independently of the company’s 
involvement, and a company is interposed so that the separate legal personality of 
the company will defeat the right or frustrate its enforcement. Many cases will fall 
into both categories, but in some circumstances the difference between them may 
be critical. This may be illustrated by reference to those cases in which the court 
has been thought, rightly or wrongly, to have pierced the corporate veil. 

29. The first and most famous of them is Gilford Motor Co Ltd v Horne [1933] 
Ch 935. Mr EB Horne had been the managing director of the Gilford Motor Co. 
His contract of employment precluded him being engaged in any competing 
business in a specified geographical area for five years after the end of his 
employment “either solely or jointly with or as agent for any other person, firm or 

 Page 14 

Case 2:19-ap-01383-SK    Doc 239-3    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Appendix     Page 181 of 431



 
 

 

 

 

 
 

 

 

 

 

company.” He left Gilford and carried on a competing business in the specified 
area, initially in his own name. He then formed a company, JM Horne & Co Ltd, 
named after his wife, in which she and a business associate were shareholders. The 
trial judge, Farwell J, found that the company had been set up in this way to enable 
the business to be carried on under his own control but without incurring liability 
for breach of the covenant. However the reality, in his view, was that the company 
was being used as “the channel through which the defendant Horne was carrying 
on his business.” In fact, he dismissed the claim on the ground that the restrictive 
covenant was void. But the Court of Appeal allowed the appeal on that point and 
granted an injunction against both Mr Horne and the company. As against Mr 
Horne, the injunction was granted on the concealment principle. Lord Hanworth 
MR said, at pp 961-962, that the company was a “mere cloak or sham” because the 
business was really being carried on by Mr Horne. Because the restrictive 
covenant prevented Mr Horne from competing with his former employers whether 
as principal or as agent for another, it did not matter whether the business belonged 
to him or to JM Horne & Co Ltd provided that he was carrying it on. The only 
relevance of the interposition of the company was to maintain the pretence that it 
was being carried on by others. Lord Hanworth did not explain why the injunction 
should issue against the company, but I think it is clear from the judgments of 
Lawrence and Romer LJJ, at pp 965 and 969, that they were applying the evasion 
principle. Lawrence LJ, who gave the fullest consideration to the point, based his 
view entirely on Mr Horne’s evasive motive for forming the company. This 
showed that it was “a mere channel used by the defendant Horne for the purpose of 
enabling him, for his own benefit, to obtain the advantage of the customers of the 
plaintiff company, and that therefore the defendant company ought to be restrained 
as well as the defendant Horne.” In other words, the company was restrained in 
order to ensure that Horne was deprived of the benefit which he might otherwise 
have derived from the separate legal personality of the company. I agree with the 
view expressed by the Court of Appeal in VTB Capital, at para 63, that this is 
properly to be regarded as a decision to pierce the corporate veil. It is fair to say 
that the point may have been conceded by counsel, although in rather guarded 
terms (“if the evidence admitted of the conclusion that what was being done was a 
mere cloak or sham”). It is also true that the court in Gilford Motor Co might have 
justified the injunction against the company on the ground that Mr Horne’s 
knowledge was to be imputed to the company so as to make the latter’s conduct 
unconscionable or tortious, thereby justifying the grant of an equitable remedy 
against it. But the case is authority for what it decided, not for what it might have 
decided, and in my view the principle which the Court of Appeal applied was 
correct. It does not follow that JM Horne & Co Ltd was to be identified with Mr 
Horne for any other purpose. Mr Horne’s personal creditors would not, for 
example, have been entitled simply by virtue of the facts found by Farwell J, to 
enforce their claims against the assets of the company. 

30. Jones v Lipman [1962] 1 WLR 832 was a case of very much the same kind. 
The facts were that Mr Lipman sold a property to the plaintiffs for £5,250 and 
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then, thinking better of the deal, sold it to a company called Alamed Ltd for 
£3,000, in order to make it impossible for the plaintiffs to get specific 
performance. The judge, Russell J, found that company was wholly owned and 
controlled by Mr Lipman, who had bought it off the shelf and had procured the 
property to be conveyed to it “solely for the purpose of defeating the plaintiffs’ 
rights to specific performance.” About half of the purchase price payable by 
Alamed was funded by borrowing from a bank, and the rest was left outstanding. 
The judge decreed specific performance against both Mr Lipman and Alamed Ltd. 
As against Mr Lipman this was done on the concealment principle. Because Mr 
Lipman owned and controlled Alamed Ltd, he was in a position specifically to 
perform his obligation to the plaintiffs by exercising his powers over the company. 
This did not involve piercing the corporate veil, but only identifying Mr Lipman as 
the man in control of the company. The company, said Russell J portentously at p 
836, was “a device and a sham, a mask which [Mr Lipman] holds before his face 
in an attempt to avoid recognition by the eye of equity.” On the other hand, as 
against Alamed Ltd itself, the decision was justified on the evasion principle, by 
reference to the Court of Appeal’s decision in Gilford Motor Co. The judge must 
have thought that in the circumstances the company should be treated as having 
the same obligation to convey the property to the plaintiff as Mr Lipman had, even 
though it was not party to the contract of sale. It should be noted that he decreed 
specific performance against the company notwithstanding that as a result of the 
transaction, the company’s main creditor, namely the bank, was prejudiced by its 
loss of what appears from the report to have been its sole asset apart from a 
possible personal claim against Mr Lipman which he may or may not have been in 
a position to meet. This may be thought hard on the bank, but it is no harder than a 
finding that the company was not the beneficial owner at all. The bank could have 
protected itself by taking a charge or registering the contract of sale. 

31. In Gencor ACP Ltd v Dalby [2000] 2 BCLC 734, the plaintiff made a large 
number of claims against a former director, Mr Dalby, for misappropriating its 
funds. For present purposes the claim which matters is a claim for an account of a 
secret profit which Mr Dalby procured to be paid by a third party, Balfour Beatty, 
to a BVI company under his control called Burnstead. Rimer J held, at para 26, 
that Mr Dalby was accountable for the money received by Burnstead, on the 
ground that the latter was “in substance little other than Mr Dalby’s offshore bank 
account held in a nominee name”, and “simply... the alter ego through which Mr 
Dalby enjoyed the profit which he earned in breach of his fiduciary duty to ACP.” 
Rimer J ordered an account against both Mr Dalby and Burnstead. He considered 
that he was piercing the corporate veil. But I do not think that he was. His findings 
about Mr Dalby’s relationship with the company and his analysis of the legal 
consequences show that both Mr Dalby and Burnstead were independently liable 
to account to ACP, even on the footing that they were distinct legal persons. If, as 
the judge held, Burnstead was Mr Dalby’s nominee for the purpose of receiving 
and holding the secret profit, it followed that Burnstead had no right to the money 
as against Mr Dalby, who had in law received it through Burnstead and could 
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properly be required to account for it to ACP. Burnstead itself was liable to 
account to ACP because, as the judge went on to point out, Mr Dalby’s knowledge 
of the prior equitable interest of ACP was to be imputed to it. As Rimer J  
observed, “the introduction into the story of such a creature company is... 
insufficient to prevent equity’s eye from identifying it with Mr Dalby.” This is in 
reality the concealment principle. The correct analysis of the situation was that the 
court refused to be deterred by the legal personality of the company from finding 
the true facts about its legal relationship with Mr Dalby. It held that the nature of 
their dealings gave rise to ordinary equitable claims against both. The result would 
have been exactly the same if Burnstead, instead of being a company, had been a 
natural person, say Mr Dalby’s uncle, about whose separate existence there could 
be no doubt. 

32. The same confusion of concepts is, with respect, apparent in Sir Andrew 
Morritt V-C’s analysis in Trustor AB v Smallbone (No 2) [2001] 1 WLR 1177, 
which I have already considered. The Vice-Chancellor’s statement of principle at 
para 23 that the court was entitled to pierce the corporate veil if the company was 
used as a “device or facade to conceal the true facts thereby avoiding or concealing 
any liability of those individual(s)” elides the quite different concepts of 
concealment and avoidance. As I read his reasons for giving judgment against Mr 
Smallbone, at paras 24-25, he did so on the concealment principle. It had been 
found at the earlier stage of the litigation that Introcom was “simply a vehicle Mr 
Smallbone used for receiving money from Trustor”, and that the company was a 
“device or facade” for concealing that fact. On that footing, the company received 
the money on Mr Smallbone’s behalf. This conclusion did not involve piercing the 
corporate veil, and did not depend on any finding of impropriety. It was simply an 
application of the principle summarised by the Vice-Chancellor at para 19 of his 
judgment, that receipt by a company will count as receipt by the shareholder if the 
company received it as his agent or nominee, but not if it received it in its own 
right. To decide that question, it was necessary to establish the facts which 
demonstrated the true legal relationship between Mr Smallbone and Introcom. Mr 
Smallbone’s ownership and control of Introcom was only one of those facts, not in 
itself conclusive. Other factors included the circumstances and the source of the 
receipt, and the nature of the company’s other transactions if any. 

33. In Trustor, as in Gencor, the analysis would have been the same if Introcom 
had been a natural person instead of a company. The evasion principle was not 
engaged, and indeed could not have been engaged on the facts of either case. This 
is because neither Mr Dalby nor Mr Smallbone had used the company’s separate 
legal personality to evade a liability that they would otherwise have had. They 
were liable to account only if the true facts were that the company had received the 
money as their agent or nominee. That was proved in both cases. If it had not been, 
there would have been no receipt, knowing or otherwise, and therefore no claim to 
be evaded. The situation was not the same as it had been in Gilford Motor Co v 
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Horne and Jones v Lipman, for in these cases the real actors, Mr Horne and Mr 
Lipman, had a liability which arose independently of the involvement of the 
company. 

34. These considerations reflect the broader principle that the corporate veil 
may be pierced only to prevent the abuse of corporate legal personality. It may be 
an abuse of the separate legal personality of a company to use it to evade the law 
or to frustrate its enforcement. It is not an abuse to cause a legal liability to be 
incurred by the company in the first place. It is not an abuse to rely upon the fact 
(if it is a fact) that a liability is not the controller’s because it is the company’s.  On 
the contrary, that is what incorporation is all about. Thus in a case like VTB 
Capital, where the argument was that the corporate veil should be pierced so as to 
make the controllers of a company jointly and severally liable on the company’s 
contract, the fundamental objection to the argument was that the principle was 
being invoked so as to create a new liability that would not otherwise exist. The 
objection to that argument is obvious in the case of a consensual liability under a 
contract, where the ostensible contracting parties never intended that any one else 
should be party to it. But the objection would have been just as strong if the 
liability in question had not been consensual. 

35. I conclude that there is a limited principle of English law which applies 
when a person is under an existing legal obligation or liability or subject to an 
existing legal restriction which he deliberately evades or whose enforcement he 
deliberately frustrates by interposing a company under his control. The court may 
then pierce the corporate veil for the purpose, and only for the purpose, of 
depriving the company or its controller of the advantage that they would otherwise 
have obtained by the company’s separate legal personality. The principle is 
properly described as a limited one, because in almost every case where the test is 
satisfied, the facts will in practice disclose a legal relationship between the 
company and its controller which will make it unnecessary to pierce the corporate 
veil. Like Munby J in Ben Hashem, I consider that if it is not necessary to pierce 
the corporate veil, it is not appropriate to do so, because on that footing there is no 
public policy imperative which justifies that course. I therefore disagree with the 
Court of Appeal in VTB Capital who suggested otherwise at para 79. For all of 
these reasons, the principle has been recognised far more often than it has been 
applied. But the recognition of a small residual category of cases where the abuse 
of the corporate veil to evade or frustrate the law can be addressed only by 
disregarding the legal personality of the company is, I believe, consistent with 
authority and with long-standing principles of legal policy. 

36. In the present case, Moylan J held that he could not pierce the corporate veil 
under the general law without some relevant impropriety, and declined to find that 
there was any. In my view he was right about this. The husband has acted 
improperly in many ways. In the first place, he has misapplied the assets of his 

 Page 18 

Case 2:19-ap-01383-SK    Doc 239-3    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Appendix     Page 185 of 431



 
 

 

 

 

 

 

 

 
 

 

 

 

companies for his own benefit, but in doing that he was neither concealing nor 
evading any legal obligation owed to his wife. Nor, more generally, was he 
concealing or evading the law relating to the distribution of assets of a marriage 
upon its dissolution. It cannot follow that the court should disregard the legal 
personality of the companies with the same insouciance as he did. Secondly, the 
husband has made use of the opacity of the Petrodel Group’s corporate structure to 
deny being its owner. But that, as the judge pointed out at para 219 “is simply [the] 
husband giving false evidence.” It may engage what I have called the concealment 
principle, but that simply means that the court must ascertain the truth that he has 
concealed, as it has done. The problem in the present case is that the legal interest 
in the properties is vested in the companies and not in the husband. They were 
vested in the companies long before the marriage broke up. Whatever the 
husband’s reasons for organising things in that way, there is no evidence that he 
was seeking to avoid any obligation which is relevant in these proceedings. The 
judge found that his purpose was “wealth protection and the avoidance of tax”. It 
follows that the piercing of the corporate veil cannot be justified in this case by 
reference to any general principle of law. 

Section 24(1)(a) of the Matrimonial Causes Act 1973 

37. If there is no justification as a matter of general legal principle for piercing 
the corporate veil, I find it impossible to say that a special and wider principle 
applies in matrimonial proceedings by virtue of section 24(1)(a) of the 
Matrimonial Causes Act 1973. The language of this provision is clear. It empowers 
the court to order one party to the marriage to transfer to the other “property to 
which the first-mentioned party is entitled, either in possession or reversion”. An 
“entitlement” is a legal right in respect of the property in question. The words “in 
possession or reversion” show that the right in question is a proprietary right, legal 
or equitable. This section is invoking concepts with an established legal meaning 
and recognised legal incidents under the general law. Courts exercising family 
jurisdiction do not occupy a desert island in which general legal concepts are 
suspended or mean something different. If a right of property exists, it exists in 
every division of the High Court and in every jurisdiction of the county courts. If it 
does not exist, it does not exist anywhere. It is right to add that even where courts 
exercising family jurisdiction have claimed a wider jurisdiction to pierce the 
corporate veil than would be recognised under the general law, they have not 
usually suggested that this can be founded on section 24 of the Matrimonial 
Causes Act. On the contrary, in Nicholas v Nicholas [1984] FLR 285, 288, 
Cumming-Bruce LJ said that it could not. 

38. This analysis is not affected by section 25(2)(a) of the Matrimonial Causes 
Act 1973. Section 25(2)(a) requires the court when exercising the powers under 
section 24, to have regard to “the income, earning capacity, property and other 
financial resources which each of the parties to the marriage has or is likely to 
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have in the foreseeable future”. The breadth and inclusiveness of this definition of 
the relevant resources of the parties to the marriage means that the relevant 
spouse’s ownership and control of a company and practical ability to extract 
money or money’s worth from it are unquestionably relevant to the court’s 
assessment of what his resources really are. That may affect the amount of any 
lump sum or periodical payment orders, or the decision what transfers to order of 
other property which unquestionably belongs to the relevant spouse. But it does 
not follow from the fact that one spouse’s worth may be boosted by his access to 
the company’s assets that those assets are specifically transferrable to the other 
under section 24(1)(a). 

39. Moylan J considered that it was enough to justify his order to transfer the 
properties that the husband should have the practical ability to procure their 
transfer, whether or not he was their beneficial owner. He found that this was 
established in the present case because of the power which the husband had over 
the companies by virtue of owning and controlling them. The judge did not make 
any finding about whether the properties of the corporate respondents were held in 
trust for the husband, except in the case of the matrimonial home in Warwick 
Avenue, which he found to be beneficially his. What he held was that the assets of 
the companies were “effectively” the husband’s property, because he treated them 
as such. He was “able to procure their disposal as he may direct, based again on his 
being the controller of the companies and the only beneficial owner.”  The judge 
accepted that as a matter of company law, the husband as shareholder had no more 
than a right of participation in accordance with the company’s constitution, and 
that that did not confer any right to any particular property of the company. “But, 
what if the shareholder is, in fact, able to procure the transfer to them of a 
particular item of company property, such as a matrimonial home,” the judge 
asked, “as a result of their control and ownership of the company and the absence 
of any third party interests.” The judge’s answer to that question was that the 
“purpose and intention” of the Matrimonial Causes Act 1973 was that the 
companies’ assets should be treated as part of the marital wealth. “Effectively”, he 
said, “the husband, in respect of the companies and their assets, is in the same 
position he would be in if he was the beneficiary of a bare trust or the companies 
were his nominees.” 

40. I do not accept this, any more than the Court of Appeal did.  The judge was 
entitled to take account of the husband’s ownership and control of the companies 
and his unrestricted access to the companies’ assets in assessing what his resources 
were for the purpose of section 25(2)(a). But he was not entitled to order the 
companies’ assets to be transferred to the wife in satisfaction of the lump sum 
order simply by virtue of section 24(1)(a). I do not doubt that the construction of 
section 24(1)(a) of the Act is informed by its purpose and its social context, as well 
as by its language. Nor do I doubt that the object is to achieve a proper division of 
the assets of the marriage. But it does not follow that the courts will stop at nothing 
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in their pursuit of that end, and there are a number of principled reasons for 
declining to give the section the effect that the judge gave it. In the first place, it is 
axiomatic that general words in a statute are not to be read in a way which “would 
overthrow fundamental principles, infringe rights, or depart from the general 
system of law, without expressing its intention with irresistible clearness”. The 
words are those of Lord Atkin in Nokes v Doncaster Amalgamated Collieries Ltd 
[1940] AC 1014, 1031-1032, but the principle is very familiar and has been 
restated by the courts in many contexts and at every level. There is nothing in the 
Matrimonial Causes Act and nothing in its purpose or broader social context to 
indicate that the legislature intended to authorise the transfer by one party to the 
marriage to the other of property which was not his to transfer. Secondly, a transfer 
of this kind will ordinarily be unnecessary for the purpose of achieving a fair 
distribution of the assets of the marriage. Where assets belong to a company 
owned by one party to the marriage, the proper claims of the other can ordinarily 
be satisfied by directing the transfer of the shares. It is true that this will not always 
be possible, particularly in cases like this one where the shareholder and the 
company are both resident abroad in places which may not give direct effect to the 
orders of the English court. In an age of internationally mobile spouses and assets 
this is a more significant problem than it once was, but such cases remain the 
exception rather than the rule. Section 24 cannot be construed as if it were directed 
to that problem. Third, so far as a party to matrimonial proceedings deliberately 
attempts to frustrate the exercise of the court’s ancillary powers by disposing of 
assets, section 37 provides for the setting aside of those dispositions in certain 
circumstances. Section 37 is a limited provision which is very far from being a 
complete answer to the problem, but it is as far as the legislature has been prepared 
to go. 

41. The recognition of a jurisdiction such as the judge sought to exercise in this 
case would cut across the statutory schemes of company and insolvency law. 
These include elaborate provisions regulating the repayment of capital to 
shareholders and other forms of reduction of capital, and for the recovery in an 
insolvency of improper dispositions of the company’s assets. These schemes are 
essential for the protection of those dealing with a company, particularly where it 
is a trading company like PRL and Vermont. The effect of the judge’s order in this 
case was to make the wife a secured creditor. It is no answer to say, as 
occasionally has been said in cases about ancillary financial relief, that the court 
will allow for known creditors. The truth is that in the case of a trading company 
incurring and discharging large liabilities in the ordinary course of business, a 
court of family jurisdiction is not in a position to conduct the kind of notional 
liquidation attended by detailed internal investigation and wide publicity which 
would be necessary to establish what its liabilities are. In the present case, the 
difficulty is aggravated by the fact that the last financial statements, which are not 
obviously unreliable, are more than five years old. To some extent that is the fault 
of the husband and his companies, but that is unlikely to be much comfort to 
unsatisfied creditors with no knowledge of the state of the shareholder’s marriage 
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or the proceedings in the Family Division. It is clear from the judge’s findings of 
fact that this particular husband made free with the company’s assets as if they 
were his own. That was within his power, in the sense that there was no one to stop 
him. But, as the judge observed, he never stopped to think whether he had any 
right to act in this way, and in law, he had none. The sole shareholder or the whole 
body of shareholders may approve a foolish or negligent decision in the ordinary 
course of business, at least where the company is solvent: Multinational Gas & 
Petrochemical Co v Multinational Gas & Petrochemical Services Ltd [1983] Ch 
258. But not even they can validly consent to their own appropriation of the 
company’s assets for purposes which are not the company’s: Belmont Finance 
Corpn Ltd v Williams Furniture Ltd [1979] Ch 250, 261 (Buckley LJ), Attorney
General’s Reference (No 2 of 1982) [1984] QB 624, Director of Public 
Prosecutions v Gomez [1993] AC 442, 496-497 (Lord Browne-Wilkinson). Mr 
Prest is of course not the first person to ignore the separate personality of his 
company and pillage its assets, and he will certainly not be the last. But for the 
court to deploy its authority to authorise the appropriation of the company’s assets 
to satisfy a personal liability of its shareholder to his wife, in circumstances where 
the company has not only not consented to that course but vigorously opposed it, 
would, as it seems to me, be an even more remarkable break with principle. 

42. It may be said, as the judge in effect did say, that the way in which the 
affairs of this company were conducted meant that the corporate veil had no 
reality. The problem about this is that if, as the judge thought, the property of a 
company is property to which its sole shareholder is “entitled, either in possession 
or reversion”, then that will be so even in a case where the sole shareholder 
scrupulously respects the separate personality of the company and the 
requirements of the Companies Acts, and even in a case where none of the 
exceptional circumstances that may justify piercing the corporate veil applies. This 
is a proposition which can be justified only by asserting that the corporate veil 
does not matter where the husband is in sole control of the company. But that is 
plainly not the law. 

Beneficial ownership of the properties 

43. It follows from the above analysis that the only basis on which the 
companies can be ordered to convey the seven disputed properties to the wife is 
that they belong beneficially to the husband, by virtue of the particular 
circumstances in which the properties came to be vested in them. Only then will 
they constitute property to which the husband is “entitled, either in possession or 
reversion.” This is the issue which the judge felt that he did not need to decide. 
But on the footing that he was wrong about the ambit of section 24(1)(a), it does 
need to be decided now. The issue requires an examination of evidence which is 
incomplete and in critical respects obscure. A good deal therefore depends upon 
what presumptions may properly be made against the husband given that the 
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defective character of the material is almost entirely due to his persistent 
obstruction and mendacity. 

44. In British Railways Board v Herrington [1972] AC 877, 930-931, Lord 
Diplock, dealing with the liability of a railway undertaking for injury suffered by 
trespassers on the line, said: 

“The appellants, who are a public corporation, elected to call no 
witnesses, thus depriving the court of any positive evidence as to 
whether the condition of the fence and the adjacent terrain had been 
noticed by any particular servant of theirs or as to what he or any 
other of their servants either thought or did about it. This is a 
legitimate tactical move under our adversarial system of litigation. 
But a defendant who adopts it cannot complain if the court draws 
from the facts which have been disclosed all reasonable inferences as 
to what are the facts which the defendant has chosen to withhold. A 
court may take judicial notice that railway lines are regularly 
patrolled by linesmen and Bangers. In the absence of evidence to the 
contrary, it is entitled to infer that one or more of them in the course 
of several weeks noticed what was plain for all to see. Anyone of 
common sense would realise the danger that the state of the fence so 
close to the live rail created for little children coming to the meadow 
to play. As the appellants elected to call none of the persons who 
patrolled the line there is nothing to rebut the inference that they did 
not lack the common sense to realise the danger. A court is 
accordingly entitled to infer from the inaction of the appellants that 
one or more of their employees decided to allow the risk to continue 
of some child crossing the boundary and being injured or killed by 
the live rail rather than to incur the trivial trouble and expense of 
repairing the gap in the fence.” 

The courts have tended to recoil from some of the fiercer parts of this statement, 
which appear to convert open-ended speculation into findings of fact. There must 
be a reasonable basis for some hypothesis in the evidence or the inherent 
probabilities, before a court can draw useful inferences from a party’s failure to 
rebut it. For my part I would adopt, with a modification which I shall come to, the 
more balanced view expressed by Lord Lowry with the support of the rest of the 
committee in R v Inland Revenue Commissioners, Ex p TC Coombs & Co 
[1991] 2 AC 283, 300: 

“In our legal system generally, the silence of one party in face of the 
other party’s evidence may convert that evidence into proof in 
relation to matters which are, or are likely to be, within the 
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knowledge of the silent party and about which that party could be 
expected to give evidence. Thus, depending on the circumstances, a 
prima facie case may become a strong or even an overwhelming 
case. But, if the silent party's failure to give evidence (or to give the 
necessary evidence) can be credibly explained, even if not entirely 
justified, the effect of his silence in favour of the other party may be 
either reduced or nullified.” 

Cf. Wisniewski v Central Manchester Health Authority [1998] PIQR 324, 340. 

45. The modification to which I have referred concerns the drawing of adverse 
inferences in claims for ancillary financial relief in matrimonial proceedings, 
which have some important distinctive features. There is a public interest in the 
proper maintenance of the wife by her former husband, especially (but not only) 
where the interests of the children are engaged. Partly for that reason, the 
proceedings although in form adversarial have a substantial inquisitorial element. 
The family finances will commonly have been the responsibility of the husband, so 
that although technically a claimant, the wife is in reality dependent on the 
disclosure and evidence of the husband to ascertain the extent of her proper claim. 
The concept of the burden of proof, which has always been one of the main factors 
inhibiting the drawing of adverse inferences from the absence of evidence or 
disclosure, cannot be applied in the same way to proceedings of this kind as it is in 
ordinary civil litigation. These considerations are not a licence to engage in pure 
speculation. But judges exercising family jurisdiction are entitled to draw on their 
experience and to take notice of the inherent probabilities when deciding what an 
uncommunicative husband is likely to be concealing. I refer to the husband 
because the husband is usually the economically dominant party, but of course the 
same applies to the economically dominant spouse whoever it is. 

46. The facts, so far as the judge was able to make findings about them, are that 
the London properties were acquired as follows: 

December 1995 	 Flat 4, 27 Abbey Road was transferred to PRL 
by the husband for £1. It had been bought by 
him in 1991, before the marriage and before the 
incorporation of PRL. There are two charges on 
the property, in favour of Ahli United Bank and 
BNP Paribas, apparently to secure loans made 
to PRL. Neither the husband nor PRL has 
complied with orders to disclose the loan 
agreement and related documents. 
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1998 

Flat 5, 27 Abbey Road was transferred to PRL 
on the same day, also for £1, by the husband’s 
younger brother Michel. It had been bought in 
March of that year for £48,650 in Michel’s 
name. The wife’s evidence was that, at the time, 
Michel was a student in London with no 
substantial assets of his own who was being 
supported by her husband. She said that her 
husband had led her to believe that he had paid 
for it. 

March 1996 	 Flat 2, 143 Ashmore Road, is a leasehold 
property transferred to PRL for £1 by the wife. 
It had originally been bought by the husband in 
November 1992 in the name of someone called 
Jimmy Lawrence. There is no information about 
Jimmy Lawrence or the reasons for his 
involvement. According to the husband’s 
evidence, the purchase money came from PRL, 
but since PRL was not incorporated until six 
months after that, this cannot be correct. At 
some stage, it is unclear when or how, the lease 
was transferred into the name of the wife, and 
she must have signed the transfer when it was 
conveyed to PRL, but she had no recollection of 
being involved or of ever having owned it. 

The wife transferred her interest in the freehold 
of 143 Ashmore Street to PRL. The freehold 
had originally been bought in 1996 in the name 
of the wife and one Esta Blechman, who was 
the leasehold owner of another flat in the 
building. There is no information about the 
consideration paid either in 1996 or in 1998. 
The husband’s evidence was the funds to buy 
the wife’s interest in 1996 came from PRL. 

August 2000 	 Flat 6, 62-64 Beethoven Street was transferred 
to PRL by the husband for £85,000. He had 
originally bought it in 1988 (before the 
marriage) for £70,500. The property is charged 
to secure the loans made by Ahli United Bank 
and BNP Paribas. 

May 2001 	 The matrimonial home, 16 Warwick Avenue, 
was bought in the name of PRL for £1.4 million 
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and subsequently refurbished at a cost of about 
£1 million. The judge rejected the husband’s 
evidence that the purchase price and 
refurbishment costs were funded by PRL, 
because at that stage the company had not 
commenced trading operations. He found that 
they were funded from bonuses earned by the 
husband, presumably, at this stage, from his last 
employer before he set up on his own. The 
judge found that PRL had always held this 
property on trust for the husband and that 
conclusion is not challenged on this appeal. The 
property is charged to secure the loans made by 
Ahli United Bank and BNP Paribas. In 
accordance with the judge’s order PRL has now 
conveyed it to the wife, but subject to the 
charges. 

July 2001 	 Flat 310, Pavilion Apartments was bought in 
the name of Vermont for £635,000. The judge 
found that the money was derived from PRL. 

January 2004 	 11, South Lodge, Circus Road, was bought in 
the name of Vermont for £700,000. The judge 
found that the purchase price was also derived 
from PRL. The property is charged to secure the 
loans made to Ahli United Bank and BNP 
Paribas. 

The judge recorded the wife’s evidence that the husband had once advised her that 
if anything were to happen to him, she should sell all the properties, move to Nevis 
and use the proceeds of sale to meet her living expenses there. 

47. The starting point is that in her points of claim the wife expressly alleged, 
among other things, that the husband used the corporate defendants to hold legal 
title to properties that belonged beneficially to him. All seven of the properties in 
dispute on this appeal were identified in her pleading as having been held for him 
in this way. In her section 25 statement, she gives evidence of her belief that he 
was their beneficial owner, supported in some cases by admittedly inconclusive 
reasons for that belief. Neither the husband nor the companies have complied with 
orders for the production of the completion statements on the purchase of the 
properties and evidence of the source of the money used to pay the purchase price. 
The companies were joined to these proceedings only because they were alleged to 
be trustees for the husband of the shareholdings and the properties and because 
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orders were being sought for their transfer to the wife. Yet the companies failed to 
file a defence, or to comply with orders for disclosure. One of the few things that is 
clear from Mr Murphy’s affidavit was that the companies’ refusal to co-operate 
was deliberate, notwithstanding that they were conscious that the London 
properties (unlike the other assets) were within the jurisdiction of the court, which 
was in a position directly to enforce any order that it might make in respect of 
them. The only explanation proffered for their contumacy was that the information 
was confidential to the companies’ shareholders or “commercial partners”. It is 
difficult to imagine that any commercial partners could enjoy rights of confidence 
over information concerning residential investment properties in London, and on 
the judge’s findings the only shareholder was the husband himself. The only 
directly relevant evidence given by Mr Murphy in his affidavit is a bald assertion 
that the companies are the sole beneficial owners of the shareholdings and the 
properties, but he declined to appear for cross-examination on it. The judge 
rejected his explanation that his health was not up to it. The judge’s findings about 
the ownership and control of the companies mean that the companies’ refusal to 
co-operate with these proceedings is a course ultimately adopted on the direction 
of the husband. It is a fair inference from all these facts, taken cumulatively, that 
the main, if not the only, reason for the companies’ failure to co-operate is to 
protect the London properties. That in turn suggests that proper disclosure of the 
facts would reveal them to have been held beneficially by the husband, as the wife 
has alleged. 

48. Turning to what is known about the acquisition of the disputed properties, 
PRL acquired the legal interest in six London properties (including the 
matrimonial home) between 1995 and 2001. All of these properties were acquired 
by PRL before it began commercial operations and began to generate funds of its 
own. This was the main basis on which the judge found that the matrimonial home 
was held on trust for the husband from its acquisition in 2001. Since, as the judge 
found, no rent was paid to PRL for the family’s occupation of the matrimonial 
home, this is a particularly clear case of the husband using PRL as a vehicle to 
hold legal title on trust for himself. 

49. Of the other five properties owned by PRL, the first category comprises the 
three properties (Flats 4 and 5, 27 Abbey Road, and Flat 2, 143 Ashmore Road) 
acquired by the company in December 1995 and March 1996, in each case for a 
nominal consideration of £1. Since no explanation has been forthcoming for the 
gratuitous transfer of these properties to PRL, there is nothing to rebut the ordinary 
presumption of equity that PRL was not intended to acquire a beneficial interest in 
them. The only question is who did hold the beneficial interest. Flat 4, 27 Abbey 
Road was transferred by the husband, who had originally bought it in his own 
name in 1991, before PRL was incorporated. There is therefore an ordinary 
resulting trust back to the husband, which is held by him subject to the charges in 
favour of Ahli United Bank and BNP Paribas. Flat 5, 27 Abbey Road was 
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transferred to PRL by the husband’s younger brother Michel. He had acquired title 
shortly before at a time when he could not have paid for it himself. The wife’s 
evidence was that the husband paid for it. Again, there is no evidence to rebut the 
ordinary inference that the husband was the beneficial owner of the property at the 
time of the transfer to PRL, and that the company held it on a resulting trust for 
him. The leasehold interest in Flat 2, 143 Ashmore Road was transferred to PRL 
by the wife. The rather curious chain of title before that is summarised above. The 
circumstances suggest that the husband must have provided the purchase money 
and was the beneficial owner when the legal estate was held by Jimmy Lawrence 
and also at the time of its transfer from him to the wife. Either it then became the 
beneficial property of the wife (which is what equity would initially presume); or 
else it remained in the beneficial ownership of the husband, which is what I would 
on balance infer from the wife’s evidence that the transfer was procured by the 
husband without her conscious involvement. In either case, the company as the 
legal owner can be required to transfer this property to the wife. I conclude that the 
husband was at all relevant times the beneficial owner of all three properties. 

50. The freehold interest in 143 Ashmore Road and Flat 6, 62-64 Beethoven 
Street come into a different category. Flat 6, 62-64 Beethoven Street is known to 
have been acquired by PRL from the husband in August 1998 for substantial 
consideration. Since PRL had not begun operations at that stage, I infer that the 
purchase money must have come from the husband. Virtually nothing is known 
about the terms of acquisition of the wife’s interest in the freehold of 143 Ashmore 
Road, except that the husband says that the money came from PRL. I infer for the 
same reason that PRL was funded by the husband. In itself, that is consistent with 
PRL being the beneficial owner if, for example, the husband provided the money 
to the company by way of loan or capital subscription. But there is no evidence to 
that effect, and I would not be willing to presume it in the absence of any. I 
conclude that the husband was the beneficial owner of these two properties. 

51. That leaves the two London properties (Flat 310, Pavilion Apartments and 
11, South Lodge, Circus Road) which were acquired in the name of Vermont for 
substantial consideration, in July 2001 and January 2004 respectively. Vermont is 
an oil trading company which according to the husband started lifting oil in 2010. 
In the company’s financial statements for 2008, the two properties are listed as its 
only assets and there were no liabilities apart from the bank loans charged on Flat 
310, Pavilion Apartments. Flat 310, Pavilion Apartments was acquired with funds 
derived from PRL at a time when the company had not begun trading operations. I 
infer that the funds were provided to PRL by the husband. The position is the same 
in the case of 11, South Lodge, except that this was bought with money provided 
by PRL at a time when it was an active trading company and could therefore have 
funded the purchase itself. However, it is right to note (i) that the ownership of 
residential investment property in London appears to have nothing to do with the 
oil trading business in which PRL was then engaged, and (ii) that at this stage of 
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the history a consistent pattern can be discerned by which the husband causes 
properties to be acquired with funds provided by himself by companies under his 
control, nominally funded by PRL but in fact by himself. If 11, South Lodge was 
the exception, then it was a break with past practice. In the absence of any 
explanation of these transactions by the husband or his companies, I conclude that 
both of the properties acquired in the name of Vermont were beneficially owned 
by the husband. 

52. Whether assets legally vested in a company are beneficially owned by its 
controller is a highly fact-specific issue. It is not possible to give general guidance 
going beyond the ordinary principles and presumptions of equity, especially those 
relating to gifts and resulting trusts. But I venture to suggest, however tentatively, 
that in the case of the matrimonial home, the facts are quite likely to justify the 
inference that the property was held on trust for a spouse who owned and 
controlled the company. In many, perhaps most cases, the occupation of the 
company’s property as the matrimonial home of its controller will not be easily 
justified in the company’s interest, especially if it is gratuitous. The intention will 
normally be that the spouse in control of the company intends to retain a degree of 
control over the matrimonial home which is not consistent with the company’s 
beneficial ownership. Of course, structures can be devised which give a different 
impression, and some of them will be entirely genuine. But where, say, the terms 
of acquisition and occupation of the matrimonial home are arranged between the 
husband in his personal capacity and the husband in his capacity as the sole 
effective agent of the company (or someone else acting at his direction), judges 
exercising family jurisdiction are entitled to be sceptical about whether the terms 
of occupation are really what they are said to be, or are simply a sham to conceal 
the reality of the husband’s beneficial ownership. 

Nuptial settlement 

53. The wife sought special leave to argue that the companies constituted a 
nuptial settlement within the meaning of section 24(1)(c) of the Act. The court 
ruled in the course of the hearing that leave would be refused. The point was not 
argued below and does not appear to be seriously arguable here. 

Terms for permission to appeal 

54. Before parting with this case, I will only record my surprise that the 
companies were given permission to appeal on such undemanding terms. They 
were required to make a payment on account of costs, but they were not required 
to purge their contempt in failing to disclose documents or information, nor were 
they put on terms as to dealings with the properties. There may have been good 
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reasons for not imposing such terms, but on the face of it the possibility was not 
even considered. 

Conclusion 

55. I would accordingly declare that the seven disputed properties vested in 
PRL and Vermont are held on trust for the husband, and I would restore paragraph 
6 of the order of Moylan J so far as it required those companies to transfer them to 
the wife. 

56. Subject to any contrary submissions as to costs, I would also restore 
paragraph 14 of the judge’s order so far as it dealt with the costs payable by PRL 
and Vermont, and would order them to pay the costs of the appeal to the Court of 
Appeal and to this court. As at present advised, I would not require Upstream, 
against whom no relief has ever been sought, to pay any costs, but in the rather 
unusual circumstances of this case, I would not make any costs order in their 
favour either. 

LORD NEUBERGER 

57. I agree that Mrs Prest’s appeal succeeds. More particularly, I agree that her 
appeal should be (i) allowed on the basis that the properties were acquired and held 
by the respondents on trust for the husband, but (ii) dismissed in so far as it relies 
on piercing the veil of incorporation, or on section 24(1)(a) or (c) of the 
Matrimonial Causes Act 1973. 

58. I agree with all that Lord Sumption says on (i) the construction of section 
24(1)(a) of the 1973 Act, in paras 37-42, (ii) the trust issue, in his masterly analysis 
of the facts and inferences to be drawn from them, in paras 43-52, (iii) the point 
sought to be raised under section 24(1)(c), in para 53, and (iv) his conclusions in 
paras 55 and 56, and there is nothing I wish to add on those issues.  

59. I wish, however, to add a little to what Lord Sumption says on the question 
of whether, and if so, in what circumstances, the court has power to pierce the 
corporate veil in the absence of specific statutory authority to do so.  

60. I agree that there are two types of case where judges have described their 
decisions as being based on piercing the veil, namely those concerned with 
concealment and those concerned with evasion. It seems to me that Staughton LJ 
had a similar classification in mind in Atlas Maritime Co SA v Avalon Maritime 
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Ltd (No 1) [1991] 4 All ER 769, 779G (quoted in VTB Capital plc v Nutritek 
International Corpn [2013] UKSC 5; [2013] 2 WLR 378, para 118), where he 
sought to distinguish between “lifting” and “piercing” the corporate veil.  

61. I also agree that cases concerned with concealment do not involve piercing 
the corporate veil at all. They simply involve the application of conventional legal 
principles to an arrangement which happens to include a company being 
interposed to disguise the true nature of that arrangement. Accordingly, if piercing 
the corporate veil has any role to play, it is in connection with evasion.  

62. Furthermore, I agree that, if the court has power to pierce the corporate veil, 
Munby J was correct in Ben Hashem v Al Shayif [2009] 1 FLR 115 to suggest that 
it could only do so in favour of a party when all other, more conventional, 
remedies have proved to be of no assistance (and therefore I disagree with the 
Court of Appeal in VTB [2012] 2 Lloyd’s Rep 313, para 79, who suggested 
otherwise). 

63. However, as in the recent decision of this court in VTB, it is not necessary 
to decide whether there is a principle that it is open to a court, without statutory 
authority (or, possibly, in the absence of the intention of contracting parties), to 
pierce the veil of incorporation (“the doctrine”), and, if it is, the scope, or 
boundaries, of the doctrine. 

64. However, I can see considerable force in the view that it is appropriate for 
us to address those matters now. This is the second case in the space of a few 
months when the doctrine has been invoked before this court on what are, on any 
view, inappropriate grounds. It is also clear from the cases and academic articles 
that the law relating to the doctrine is unsatisfactory and confused. Those cases and 
articles appear to me to suggest that (i) there is not a single instance in this 
jurisdiction where the doctrine has been invoked properly and successfully, (ii) 
there is doubt as to whether the doctrine should exist, and (iii) it is impossible to 
discern any coherent approach, applicable principles, or defined limitations to the 
doctrine. 

65. In these circumstances, there is obvious value in seeking to decide whether 
the doctrine exists, and if so, to identify some coherent, practical and principled 
basis for it, if we can do so in this case. 

66. Any discussion about the doctrine must begin with the decision in Salomon 
v A Salomon and Co Ltd [1897] AC 22, in which a unanimous House of Lords 
reached a clear and principled decision, which has stood unimpeached for over a 
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century. The effect of the decision is encapsulated at pp 30-31, where Lord 
Halsbury LC said that a “legally incorporated” company “must be treated like any 
other independent person with its rights and liabilities appropriate to itself …, 
whatever may have been the ideas or schemes of those who brought it into 
existence”. Whether that is characterised as a common law rule or a consequence 
of the companies legislation (or an amalgam of both), it is a very well established 
principle of long standing and high authority. Writing extra-judicially, Lord 
Templeman referred to the principle in Salomon as the “unyielding rock” on which 
company law is constructed, and on which “complicated arguments” might 
ultimately become “shipwrecked”- Forty Years On (1990) 11 Co Law 10. 

67. The decision in Salomon plainly represents a substantial obstacle in the way 
of an argument that the veil of incorporation can be pierced. Further, the 
importance of maintaining clarity and simplicity in this area of law means that, if 
the doctrine is to exist, the circumstances in which it can apply must be limited and 
as clear as possible. 

68. Since the decision in Salomon, there have been a number of cases where the 
courts have considered “piercing” or “lifting” the corporate veil. The most 
important of those cases are discussed by Lord Sumption in paras 20-35 above. 
That discussion demonstrates, as I see it, the following: 

i.	 The decision of the International Court of Justice in In re 
Barcelona Traction, Light and Power Co, Ltd [1970] ICJ 3 
recognises the doctrine; however, that is in the context of a civil 
law system which includes the principle of abuse of rights, and 
begs the question whether, in a common law system, the doctrine 
should be applicable by the courts in the absence of specific 
legislative sanction; 

ii.	 There are judgments in family cases based on obiter dicta in 
Nicholas v Nicholas [1984] FLR 285 (eg the judgments of Thorpe 
LJ in this case and of Mostyn J in Kremen v Agrest (No 2) [2011] 
2 FLR 490), where the doctrine has been treated as valid and 
applicable; but the application of the doctrine, even if it exists, in 
these cases is unsound, as Munby J effectively (in both senses of 
the word) indicated in A v A [2007] 2 FLR 467 and Ben Hashem 
[2009] 1 FLR 115; 

iii.	 There are two cases outside the family law context which laid the 
ground for the establishment of the doctrine, namely the decisions 
of the Court of Appeal in Gilford Motor Co Ltd v Horne [1933] Ch 
935, and of Russell J in Jones v Lipman [1962] 1 WLR 832;  

iv.	 There are two subsequent decisions, one of the House of Lords, 
Woolfson v Strathclyde Regional Council 1978 SC(HL) 90, the 
other of the Court of Appeal, Adams v Cape Industries plc [1990] 
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Ch 433, in which it was assumed or accepted that the doctrine 
existed, but they cannot amount to more than obiter observations, 
as in neither of them did the doctrine apply; 

v.	 In subsequent cases in the Court of Appeal and High Court, it has 
been (unsurprisingly) assumed that the doctrine does apply, two 
recent examples being the Court of Appeal decisions in VTB 
[2012] 2 Lloyd’s Rep 313 and Alliance Bank JSC v Aquanta 
Corpn [2013] 1 Lloyd’s Rep 175; 

vi.	 However, in only two of those subsequent cases (the first instance 
decisions in Gencor ACP Ltd v Dalby [2000] 2 BCLC 734 and 
Trustor AB v Smallbone (No 2) [2001] 1 WLR 1177) has the 
doctrine actually been relied on, and they each could have been 
decided the same way without recourse to the doctrine, and 
therefore involved illegitimate applications of the doctrine on any 
view (see para 62 above). 

69. On closer analysis of cases mentioned in subpara (iii) above, it does not 
appear to me that the facts and outcomes in Gilford Motor and Jones provide much 
direct support for the doctrine. However, the decisions can fairly be said to have 
rested on the doctrine if one takes the language of the judgments at face value. 
Further, they indicate that, where a court is of the view (albeit that I think that it 
was mistaken in those cases) that there is no other method of achieving justice, the 
doctrine provides a valuable means of doing so.  

70. In Gilford Motor, the legal argument at first instance and on appeal seems 
to have concentrated on the validity of the restrictive covenant (see at [1933] Ch 
935, 936-937 and 950-952). It is also clear from the judgment of Lord Hanworth 
MR at p 961 that counsel for the company conceded that if, contrary to his 
contention, the company was a “mere cloak or sham” and that the business was 
actually being carried on by Horne in breach of the restrictive covenant, then the 
company should also be restrained. Further, in my view, as that passage indicates, 
the case was one of concealment, and therefore did not really involve the doctrine 
at all. 

71. In any event, it seems to me that the decision in Gilford Motor that an 
injunction should be granted against the company was amply justified on the basis 
that the company was Horne’s agent for the purpose of carrying on the business 
(just as his wife would have been, if he had used her as the “cloak”); therefore, if 
an injunction was justified against Horne, it was justified against the company. 
There is nothing in the judgments in Gilford Motor to suggest that any member of 
the Court of Appeal thought that he was making new law, let alone cutting into the 
well-established and simple principle laid down in Salomon. 
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72. It is by no means inconceivable that the three members of the Court of 
Appeal in Gilford Motor were using the expression “cloak or sham” to suggest, as 
a matter of legal analysis, a principal and agent relationship. Lord Hanworth relied 
on a passage in a judgment of Lindley LJ in Smith v Hancock [1894] 2 Ch 377, 
385 (where the expression “cloak or sham” appears to have originated), and in that 
passage, it seems to me that the cloak or sham is treated as amounting to the 
business being “carried on for the defendant”. This view is supported by 
something Lord Denning MR said in Wallersteiner v Moir [1974] 1 WLR 991, 
1013, namely it was “quite clear” that the companies in that case: 

“were just the puppets of Dr Wallersteiner. … Transformed into 
legal language, they were his agents to do as he commanded. He was 
the principal behind them. … At any rate, it was up to him to show 
that any one else had a say in their affairs and he never did so: cf 
Gilford”. 

73. As for Jones, I am unconvinced that it was necessary for Russell J to invoke 
the doctrine in order to justify an effective order for specific performance, as 
sought by the plaintiffs in that case. An order for specific performance would have 
required Lipman not merely to convey the property in question to the plaintiffs, but 
to do everything which was reasonably within his power to ensure that the 
property was so conveyed – see eg Wroth v Tyler [1974] Ch 30, 47-51. Lipman 
and an employee of his solicitors were the sole shareholders and directors of the 
company, and its sole liability appears to have been a loan of £1500 to a bank 
(borrowed to meet half the £3000 which it paid for the property). In those 
circumstances, it seems clear that Lipman could have compelled the company to 
convey the property to the plaintiffs (on the basis that he would have to account to 
the company for the purchase price, which would have ensured that the bank was 
in no way prejudiced). Indeed, I consider that the company could fairly have been 
described and treated as being Lipman’s “creature”, without in any way cutting 
into the principle established in Salomon. 

74. The history of the doctrine over 80 years of its putative life (taking Gilford 
Motor as the starting point) is, therefore, at least as I see it, a series of decisions, 
each of which can be put into one of three categories, namely: 

i.	 Decisions in which it was assumed that the doctrine existed, but it 
was rightly concluded that it did not apply on the facts; 

ii.	 Decisions in which it was assumed that the doctrine existed, and it 
was wrongly concluded that it applied on the facts; 

iii.	 Decisions in which it was assumed that the doctrine existed and it 
was applied to the facts, but where the result could have been 
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arrived at on some other, conventional, legal basis, and therefore it 
was wrongly concluded that it applied (see para 62 above). 

(The doctrine has been invoked in cases not considered by Lord Sumption, but 
they take matters no further – see the decisions mentioned and briefly considered 
in VTB [2013] 2 WLR 398, paras 125 and 127). 

75. The lack of any coherent principle in the application of the doctrine has 
been commented on judicially in many of the major common law jurisdictions. In 
this country, Clarke J in The Tjaskemolen [1997] 2 Lloyd’s Rep 465, 471 said that 
“[t]he cases have not worked out what is meant by ‘piercing the corporate veil’”. 
In Australia, in Briggs v James Hardie & Co Pty Ltd (1989) 16 NSWLR 549, 567, 
Rogers AJA in the New South Wales Court of Appeal observed that “there is no 
common, unifying principle, which underlies the occasional decision of courts to 
pierce the corporate veil”, and that “there is no principled approach to be derived 
from the authorities”. In Constitution Insurance Co of Canada v Kosmopoulos 
[1987] 1 SCR 2, 10, Justice Wilson in the Supreme Court of Canada said that 
“[t]he law on when a court may … ‘[lift] the corporate veil’ … follows no 
consistent principle”. The New Zealand Court of Appeal in Attorney-General v 
Equiticorp Industries Group Ltd (In Statutory Management) [1996] 1 NZLR 528, 
541, said that “‘to lift the corporate veil’ … is not a principle. It describes the 
process, but provides no guidance as to when it can be used.” In the South African 
Supreme Court decision, Cape Pacific Ltd v Lubner Controlling Investments (Pty) 
Ltd 1995 (4) SA 790 (A), 802-803, Smalberger JA observed that “[t]he law is far 
from settled with regard to the circumstances in which it would be permissible to 
pierce the corporate veil”. 

76. Judges in the United States have also been critical, even though the doctrine 
has been invoked and developed to a much greater extent than in this jurisdiction. 
In Secon Serv Sys Inc v St Joseph Bank & Trust Co, 855 F2d (7th Cir, 1988), 406, 
414, Judge Easterbrook in the US Court of Appeals described the doctrine as 
“quite difficult to apply, because it avoids formulating a real rule of decision. This 
keeps people in the dark about the legal consequences of their acts ... ”. And in 
Allied Capital Corp v GC-Sun Holdings LP, 910 A2d (2006) 1020, 1042-1043, the 
Delaware Court of Chancery said that the doctrine has been “rightfully criticized 
for its ambiguity and randomness”, and that its application “yield[s] few 
predictable results”. 

77. The doctrine has fared no better with academics. Easterbrook and Fischel, 
Limited Liability and the Corporation (1985) 52 Univ Chicago L Rev 89, pithily 
observe that “‘[p]iercing’ seems to happen freakishly. Like lightning, it is rare, 
severe, and unprincipled”. The jurisprudence on the doctrine has been described as 
“incoherent and unprincipled” by Farrar, Fraud, Fairness and Piercing the 
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Corporate Veil (1990) 16 Can Bus LJ 474, 478. C Mitchell, in Lifting the 
Corporate Veil in the English Courts: An Empirical Study (1999) 3 Co Fin and Ins 
LR 15, 16 observes that “courts have often used conclusory terms to express their 
decisions on the point, which for all their vividness tell us nothing about the 
reasoning which underpins these decisions”. Neyers in Canadian Corporate Law, 
Veil-Piercing, and the Private Law Model Corporation (2000) 50 Univ Toronto LJ 
173, 180, asks rhetorically: “How can the ‘legal person doctrine’ that is so central 
to corporate law in one sentence be disregarded so casually in the next?” D 
Michael in To Know A Veil (2000) 26 J Corp Law 41, 55, refers to the doctrine as 
“a non-existent and false doctrine”. Ramsay and Noakes, Piercing the Corporate 
Veil in Australia (2001) 19 C & SLJ 250, 251, note that the doctrine “is far from 
clear in the case law”. Oh, Veil-Piercing (2010) 89 Texas Law Review 81, 84 says 
that “[t]he inherent imprecision in metaphors has resulted in a doctrinal mess”. 

78. This last view has some resonance with my remarks in VTB [2013] 2 WLR 
398, para 124, about the use of pejorative expressions to mask the absence of 
rational analysis. It also chimes with Justice Cardozo’s reference to the “mists of 
metaphor” in company law, which, “starting as devices to liberate thought, … end 
often by enslaving it”, in Berkey v Third Ave Ry 155 NE 58, 61 (1926). 

79. In these circumstances, I was initially strongly attracted by the argument 
that we should decide that a supposed doctrine, which is controversial and 
uncertain, and which, on analysis, appears never to have been invoked successfully 
and appropriately in its 80 years of supposed existence, should be given its quietus. 
Such a decision would render the law much clearer than it is now, and in a number 
of cases it would reduce complications and costs: whenever the doctrine is really 
needed, it never seems to apply. 

80. However, I have reached the conclusion that it would be wrong to discard a 
doctrine which, while it has been criticised by judges and academics, has been 
generally assumed to exist in all common law jurisdictions, and represents a 
potentially valuable judicial tool to undo wrongdoing in some cases, where no 
other principle is available. Accordingly, provided that it is possible to discern or 
identify an approach to piercing the corporate veil, which accords with normal 
legal principles, reflects previous judicial reasoning (so far as it can be discerned 
and reconciled), and represents a practical solution (which hopefully will avoid the 
problems summarised in para 75 above), I believe that it would be right to adopt it 
as a definition of the doctrine. 

81. Having read what Lord Sumption says in his judgment, especially in paras 
17, 18, 27, 28, 34 and 35, I am persuaded by his formulation in para 35, namely 
that the doctrine should only be invoked where “a person is under an existing legal 
obligation or liability or subject to an existing legal restriction which he 
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deliberately evades or whose enforcement he deliberately frustrates by interposing 
a company under his control”.  

82. It appears to me that such a clear and limited doctrine would not fall foul of 
at least most of the strictures which have been made of the doctrine. In particular, 
(i) it should be of value in the few cases where it can be properly invoked, (ii) it is, 
I believe and hope, sufficiently clear as to render it unlikely to be raised in 
inappropriate cases, and (iii) it does not cut across the rule in Salomon because it is 
consistent with conventional legal principles. 

83. It is only right to acknowledge that this limited doctrine may not, on 
analysis, be limited to piercing the corporate veil. However, there are three points 
to be made about that formulation. In so far as it is based on “fraud unravels 
everything”, as discussed by Lord Sumption in para 18, the formulation simply 
involves the invocation of a well-established principle, which exists independently 
of the doctrine. In any event, the formulation is not, on analysis, a statement about 
piercing the corporate veil at all. Thus, it would presumably apply equally to a 
person who transfers assets to a spouse or civil partner, rather than to a company. 
Further, at least in some cases where it may be relied on, it could probably be 
analysed as being based on agency or trusteeship especially in the light of the 
words “under his control”. However, if either or both those points were correct, it 
would not undermine Lord Sumption’s characterisation of the doctrine: it would, if 
anything, serve to confirm the existence of the doctrine, albeit as an aspect of a 
more conventional principle. And if the formulation is intended to go wider than 
the application of “fraud unravels everything”, it seems to me questionable 
whether it would be right for the court to take the course of arrogating to itself the 
right to step in and undo transactions, save where there is a well-established and 
principled ground for doing so. Such a course is, I would have thought, at least 
normally, a matter for the legislature. Indeed Parliament has decided to legislate to 
this effect in specified and limited circumstances with protection for third parties, 
in provisions such as section 37 of the Matrimonial Causes Act 1973 and section 
423 of the Insolvency Act 1986.  

LADY HALE (with whom Lord Wilson agrees) 

84. I agree that this appeal should succeed, on the basis that the properties in 
question were held by the respondent companies on trust for the husband. As he is 
beneficially entitled to them, they fall within the scope of the court’s power to 
make transfer of property orders under section 24(1)(a) of the Matrimonial Causes 
Act 1973. It also means that the court has power to order that the companies, as 
bare trustees, transfer these properties to the wife.  
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85. The reasons for holding that these properties were beneficially owned by 
the husband have been amply explained by Lord Sumption. I would only 
emphasise the special nature of proceedings for financial relief and property 
adjustment under the Matrimonial Causes Act, which he explains in para 45. There 
is a public interest in spouses making proper provision for one another, both during 
and after their marriage, in particular when there are children to be cared for and 
educated, but also for all the other reasons explored in cases such as Miller v 
Miller [2006] UKHL 24, [2006] 2 AC 618. This means that the court’s role is an 
inquisitorial one. It also means that the parties have a duty, not only to one another 
but also to the court, to make full and frank disclosure of all the material facts 
which are relevant to the exercise of the court’s powers, including of course their 
resources: see Livesey (formerly Jenkins) v Jenkins [1985] AC 424. If they do not 
do so, the court is entitled to draw such inferences as can properly be drawn from 
all the available material, including what has been disclosed, judicial experience of 
what is likely to be being concealed and the inherent probabilities, in deciding 
what the facts are. 

86. I also agree, for the reasons given by Lord Sumption, that section 24(1)(a) 
does not give the court power to order a spouse to transfer property to which he is 
not in law entitled. The words “entitled, either in possession or reversion” refer to 
a right recognised by the law of property. This is clear, not only from the statutory 
language, but also from the statutory history. 

87. The words “entitled to any property either in possession or reversion” first 
appeared in the Matrimonial Causes Act 1857, which introduced judicial divorce 
to the law of England and Wales. Section 45 gave the court power, when granting 
a decree of divorce on the ground of the wife’s adultery, to settle such property for 
the benefit of the husband and/or the children of the marriage. The same words 
were used in section 3 of the Matrimonial Causes Act 1884, when extending the 
same power to a husband’s application for restitution of conjugal rights. They were 
carried through, respectively, into section 191(1) and (2) of the Supreme Court of 
Judicature (Consolidation) Act 1925, then into section 24(1) and (2) of the 
Matrimonial Causes Act 1950, then into sections 17(2) and 21(3) of the 
Matrimonial Causes Act 1965. The decree of restitution of conjugal rights was 
abolished in the comprehensive package of matrimonial law reforms which came 
into force on 1 January 1971. That package included, in section 4(a) of the 
Matrimonial Proceedings and Property Act 1970, the power to order either spouse 
to transfer to the other “property to which the first-mentioned party is entitled, 
either in possession or reversion”. This was an expansion, for the benefit of either 
spouse and to outright transfer as well as settlement, of the earlier power to settle 
the wife’s property. Section 4(a) later became section 24(1)(a) of the Matrimonial 
Causes Act 1973. 
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88. There is nothing in the language, the history, or indeed the Report of the 
Law Commission which led to the 1970 Act (Law Com No 25), to suggest that 
those words should be read to include “property over which the first-mentioned 
party has such control that he could cause himself to become entitled, either in 
possession or reversion”. But of course such property can be taken into account 
when computing that party’s resources for the purpose of section 25(2) of the 1973 
Act, which lays down a non-exhaustive list of factors to be taken into account by 
the court when deciding how to exercise its various powers to make financial and 
property adjustment orders.  

89. Nor is there anything in the language of section 24(1)(a) to suggest that it 
was Parliament’s intention to grant the divorce courts an express power to “pierce 
the corporate veil” in such a way as to treat property belonging to a limited 
company as property belonging to the spouse who owns and/or controls the 
company. The question nevertheless arises as to whether, in a case such as this, the 
courts have power to prevent the statutes under which limited liability companies 
may be established as separate legal persons, whether in this or some other 
jurisdiction, being used as an engine of fraud. I agree with Lord Sumption that 
“piercing the corporate veil” is an example of that general principle, with which 
family lawyers are familiar from the case of R v Secretary of State for the Home 
Department, Ex p Puttick [1981] QB 767.  

90. Lord Sumption refers to the process compendiously as “disregarding the 
separate personality of the company” at para 16. When considering its scope, 
however, it may be helpful to consider what the purpose of doing this is. In 
Salomon v A Salomon and Co Ltd [1897] AC 22 the purpose was to go behind the 
separate legal personality of the company in order to sue Aron Salomon personally 
for a liability that was legally that of the company which he had set up (with 
himself and members of his family as shareholders) to conduct his leather and 
boot-making business. This succeeded at first instance and in the Court of Appeal, 
Lindley LJ going so far as to say that “Mr Aron Salomon’s scheme is a device to 
defraud creditors”: [1895] 2 Ch 323, 339.  They did not think that Parliament had 
legislated for the setting up of limited liability companies in order that sole traders 
should be able to conduct their businesses on limited liability terms. But the House 
of Lords disagreed: the company was a separate person from Mr Salomon and he 
could not be made liable for the company’s debts. They did not think that there 
was any fraud involved simply in using a limited liability company as a vehicle for 
conducting a legitimate business. Thus was the legal structure of modern business 
born. 

91. But there are a few cases where the courts have apparently been prepared to 
disregard the separate personality of a company in order to grant a remedy, not 
only against the company, but also against the individual who owns and/or 
controls it. Both Gilford Motor Co Ltd v Horne [1933] Ch 935 and Jones v Lipman 
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[1962] 1 WLR 832 are examples of this. In both those cases, it so happened that 
the controller had a pre-existing legal obligation which he was attempting to evade 
by setting up a company, in the one case a contractual obligation not to compete 
with his former employers, in the other case a contractual obligation to sell some 
land to the claimant. In In re Darby [1911] 1 KB 95, on the other hand, the 
liquidator of a creditor company was permitted to go behind the separate 
personality of a debtor company registered in Guernsey in order to obtain a 
remedy personally against its promoters who had fraudulently creamed off the 
profit from the sale by the Guernsey company to the creditor company of a 
worthless licence to run a slate quarry in Wales.       

92. I am not sure whether it is possible to classify all of the cases in which the 
courts have been or should be prepared to disregard the separate legal personality 
of a company neatly into cases of either concealment or evasion. They may simply 
be examples of the principle that the individuals who operate limited companies 
should not be allowed to take unconscionable advantage of the people with whom 
they do business. But what the cases do have in common is that the separate legal 
personality is being disregarded in order to obtain a remedy against someone other 
than the company in respect of a liability which would otherwise be that of the 
company alone (if it existed at all). In the converse case, where it is sought to 
convert the personal liability of the owner or controller into a liability of the 
company, it is usually more appropriate to rely upon the concepts of agency and of 
the “directing mind”. 

93. What we have in this case is a desire to disregard the separate legal 
personality of the companies in order to impose upon the companies a liability 
which can only be that of the husband personally. This is not a liability under the 
general law, for example for breach of contract. It is a very specific statutory 
power to order one spouse to transfer property to which he is legally entitled to the 
other spouse. The argument is that that is a power which can, because the husband 
owns and controls these companies, be exercised against the companies 
themselves. I find it difficult to understand how that can be done unless the 
company is a mere nominee holding the property on trust for the husband, as we 
have found to be the case with the properties in issue here. I would be surprised if 
that were not often the case. 

94. There is a statutory power to set aside certain dispositions made with the 
intention of defeating a claim for financial provision or property adjustment in 
section 37 of the Matrimonial Causes Act 1973. It is not suggested in this case that 
the expenditure involved in buying these properties, all of which were bought long 
before the marriage broke down, was made with that intention. If it had been, there 
might have been an argument that the exception for bona fide purchasers for value 
contained in section 37(4) did not apply to a company where the controlling mind 
was acting with that intention. But that is not this case. 
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95. Stone & Rolls Ltd v Moore Stephens (a firm) [2009] AC 1391 is an example 
of going behind the separate legal personality of the company in order to “get at” 
the person who owned and controlled it, not for the purpose of suing him, but in 
order to attribute his knowledge to the company so that its auditors could raise a 
defence of ex turpi causa to the company’s allegation that they had negligently 
failed to detect the fraudulent nature of its business.  

96. For all those reasons, in addition to those given by Lord Sumption, I would 
dismiss this appeal on all but the issue of whether either party had a beneficial 
interest in the properties in question but allow it on that ground. I fervently hope 
that the wife will gain some benefit from the outcome of all this litigation, 
although in the light of the mortgages which apparently encumber the properties I 
am not optimistic that she will. 

LORD MANCE 

97. I agree that the appeal should be allowed for the reasons given by Lord 
Sumption, supplemented in their essence by Lord Neuberger. 

98. I agree with Lord Sumption’s analysis of the domestic case-law to date in 
which the metaphor of “piercing the veil” has been deployed as part of the 
reasoning for a decision representing an exception to the basic principle in 
Salomon v A Salomon & Co Ltd [1897] AC 22. 

99. In the upshot, the only cases which Lord Sumption identifies in which a 
principle of “piercing the veil” can be said to have been critical to the reasoning 
can be rationalised as falling within what he describes as the evasion principle. In 
other cases, the corporate entity was simply being used to conceal the real actor, or 
some other analysis or relationship existed (such as principal and agent, nominee 
or trustee-beneficiary) to explain the decision. 

100. It is however often dangerous to seek to foreclose all possible future 
situations which may arise and I would not wish to do so. What can be said with 
confidence is that the strength of the principle in Salomon’s case and the number 
of other tools which the law has available mean that, if there are other situations in 
which piercing the veil may be relevant as a final fall-back, they are likely to be 
novel and very rare. 

101. In this connection, I have however in mind that, in giving the recent Privy 
Council judgment in La Générale des Carrières et des Mines v FG Hemisphere 
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Associates LLC [2012] UKPC 27, I said at para 77 (in a context where Gécamines 
was a state corporation, not susceptible of being wound up):  

“The alternative way in which Hemisphere puts its case is to submit 
that, if Gécamines is otherwise accepted as a separate juridical entity, 
the facts found justify the lifting of the corporate veil to enable 
Hemisphere to pursue Gécamines as well as the State. In the Board’s 
view, this involves a misapplication of any principles upon which the 
corporate veil may be lifted under domestic and international law. 
Assuming for the sake of argument that the ‘unceremonious’ 
subjecting of Gécamines to the controlling will of the state involved 
a breach by the State of its duty to respect Gécamines as a separate 
entity, that might conceivably justify an affected third party, possibly 
even an aggrieved general creditor of Gécamines, in suggesting that 
the corporate veil should be lifted to make the State, which had 
deprived Gécamines of assets, liable for Gécamines’ debts. The 
Board need express no further view on that possibility. It represents 
the inverse of the present situation. There is no basis for treating the 
State’s taking or Gécamines’ use of Gécamines’ assets for State 
purposes, at which Hemisphere directs vigorous criticism, as a 
justification for imposing on Gécamines yet further and far larger 
burdens in the form of responsibility for the whole of the debts of the 
Democratic Republic of the Congo. In international law as in 
domestic law, lifting the corporate veil must be a tailored remedy, 
fitted to the circumstances giving rise [to] it.” 

102. It may be that the possibility on which I touched in para 77 would evaporate 
as a possible further exception to the principle in Salomon’s case. It is certainly a 
different situation to those which Lord Sumption discusses. But one would wish to 
hear further argument on this or any other suggested exception, in a case where it 
was directly relevant, before deciding this. No-one should, however, be 
encouraged to think that any further exception, in addition to the evasion principle, 
will be easy to establish, if any exists at all. The evident absence, under the close 
scrutiny to which Lord Sumption has subjected the case-law, of authority for any 
further exception speaks for itself. 

LORD CLARKE 

103. I agree with the other members of the court that the appeal should be 
allowed for the reasons given by Lord Sumption. I only wish to add a word on 
piercing the corporate veil. I agree that there is such a doctrine and that its limits 
are not clear. I also agree that Munby J was correct in Ben Hashem v Al Shayif 
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[2009] 1 FLR 115 to suggest that the court only has power to pierce the corporate 
veil when all other more conventional remedies have proved to be of no assistance. 
It is thus likely to be deployed in a very rare case. Lord Sumption may be right to 
say that it will only be done in a case of evasion, as opposed to concealment, 
where it is not necessary. However, this was not a distinction that was discussed in 
the course of the argument and, to my mind, should not be definitively adopted 
unless and until the court has heard detailed submissions upon it. I agree with Lord 
Mance that it is often dangerous to seek to foreclose all possible future situations 
which may arise and, like him, I would not wish to do so. I expressed a similar 
view in VTB Capital plc v Nutritek International Corpn [2013] 2 WLR 378 and 
adhere to it now. However, I also agree with Lord Mance and others that the 
situations in which piercing the corporate veil may be available as a fall-back are 
likely to be very rare and that no-one should be encouraged to think that any 
further exception, in addition to the evasion principle, will be easy to establish.  It 
will not. 

LORD WALKER 

104. Lord Sumption has comprehensively analysed the rather confused evidence 
relating to beneficial ownership of the London properties. His conclusion that they 
are all in the beneficial ownership of Mr Prest is in my view irresistible, based as it 
is on positive evidence of the sources from which the purchases were funded, as 
well as on inferences drawn from the failure of Mr Murphy, a director of PRL, to 
attend court for cross-examination. I also agree with all Lord Sumption’s 
observations as to the construction and effect of the Matrimonial Causes Act 1973, 
to which Lady Hale has added a full account of its legislative history.  The appeal 
should be allowed in the terms proposed by Lord Sumption.  

105. In these circumstances it is not strictly necessary for this Court to add 
further general comments on the vexed question of piercing the corporate veil. But 
for my part I think it would be a lost opportunity - even perhaps a minor 
dereliction of duty - if we were to abstain from any further comment. I do therefore 
welcome the full discussion in the judgments of Lord Neuberger, Lady Hale, Lord 
Mance and Lord Sumption.    

106. I am reluctant to add to the discussion but for my part I consider that 
“piercing the corporate veil” is not a doctrine at all, in the sense of a coherent 
principle or rule of law. It is simply a label - often, as Lord Sumption observes, 
used indiscriminately - to describe the disparate occasions on which some rule of 
law produces apparent exceptions to the principle of the separate juristic 
personality of a body corporate reaffirmed by the House of Lords in Salomon v A 
Salomon and Co Ltd [1897] AC 22. These may result from a statutory provision, 
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or from joint liability in tort, or from the law of unjust enrichment, or from 
principles of equity and the law of trusts (but without any “false invocation of 
equity” in the phrase used by C Mitchell in the article mentioned by Lord 
Neuberger). They may result simply from the potency of an injunction or other 
court order in binding third parties who are aware of its terms.  If there is a small 
residual category in which the metaphor operates independently no clear example 
has yet been identified, but Stone & Rolls Ltd v Moore Stephens (a firm), 
mentioned in Lady Hale’s judgment, is arguably an example. 
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ORDER GRANTING MOTION TO INTERVENE
AND FOR TRANSFER OF VENUE [18] AND

DENYING MOTION TO DISMISS FOR LACK OF
PERSONAL JURISDICTION AS MOOT [8, 15]

STEPHEN V. WILSON, UNITED STATES DISTRICT
JUDGE

I. INTRODUCTION
*1  This case originated as a simple breach-of-contract trade

dispute. In order to understand the current procedural posture,
a background summary of the relevant participants and events
is instructive.

The present Order addresses (1) the Motion to Intervene filed
by a bankrupt entity whose bankruptcy case is pending in
Texas; (2) the putative Intervenor's Motion to Transfer this
action to the Texas forum; and (3) Defendants’ arguments that
this Court lacks personal jurisdiction over them because they
are based in Texas and lack the requisite minimum contacts
to California.

II. BACKGROUND

This action began as a trade dispute between Rocket Electric,
which is a California-based supplier of batteries, and Infinity
JC Enterprise Corp. (“Infinity”), which is a Texas-based
distributor that sells batteries in Mexico. That action was
pending in this Court in the summer of 2009 until Infinity filed
a chapter 11 bankruptcy petition in Texas in September 2009.
On its bankruptcy petition, Infinity listed three unsecured
creditors: Rocket Electric, Dell Computers, and Ricardo
Almanza.

When Infinity filed for bankruptcy, this Court stayed its
dispute with Rocket Electric pending the outcome of the
bankruptcy case. It was assumed that the parties would
resolve their dispute in the Texas bankruptcy court, but the
parties failed to do so. Although they sought to bring in
adversary action in the Texas court, the Texas bankruptcy
judge dismissed the adversarial proceeding on procedural
grounds.

After the Texas Bankruptcy Court dismissed the adversary
action between Rocket Electric and Infinity, Rocket Electric
refiled a similar suit in California against Rocket Electric's
sole shareholder and officer, Ricardo Almanza (“Almanza”),
as well as One in All JC Corp. (“One in All”), which is another
one of Almanza's corporations that had allegedly received
Infinity's assets. The new lawsuit alleges that Almanza and
One in All are alter egos of Infinity, and that Almanza and
One in All are liable for Rocket Electric's claims in its trade
dispute with the now-bankrupt Infinity.

Following the filing of Rocket Electric's second suit,
the Texas bankruptcy court in December 2009 lifted the
bankruptcy stay so that Rocket Electric and Infinity could
transfer the initial case from this Court to the Texas district
court, which would allow their trade dispute to be heard as
part of Infinity's bankruptcy proceedings. The parties have not
yet filed any motions to transfer venue in that action.

The present motions involve the second, alter ego-based case.

III. ALLEGATIONS
Plaintiff Rocket Electric entered into contracts with the now-
bankrupt Infinity. Rocket Electric claims that it is owed
approximately $750,000 under these contracts. In the present
action, Plaintiff alleges that Almanza is a proper defendant
because he is an alter ego of Infinity, and that One in All is a
proper defendant because it is an alter ego of Almanza and/
or Infinity.
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Plaintiff's allegations generally involve the conduct of
Infinity, not Almanza or One in All. However, the Fifth
Cause of Action asserts that Almanza specifically used
the allegedly sham corporation (Infinity) for purposes of
defrauding Plaintiff:

*2  Defendant Almanza promised
Plaintiff to pay for the goods ordered
without the intent of performance.
These promises were made orally
and memorialized in writing, with
Defendant's intent to induce the
Plaintiff into delivering goods without
payment. ... Almanza intended, at
the time he made promises to
Plaintiff, to receive goods through
his shell corporation without payment,
to his complete profit and Plaintiff's
complete loss. ... Almanza has diverted
the profits obtained from his false
promise to his shell corporation,
leaving Plaintiff with no recourse to
recover or mitigate its losses.

(Compl. ¶¶ 48–50.) Plaintiff also alleges that Almanza
represented to Plaintiff that Almanza was personally liable
on Infinity's debts and that Almanza contracted with Plaintiff
through Infinity with the intent of avoiding performance of
his obligations. (Compl. ¶ 17(d).)

Plaintiff also includes the standard allegations that would
support a conclusion regarding alter ego as between Almanza
and Infinity: Almanza was the sole shareholder, officer, and
director of Infinity; he gave no consideration in exchange for
the Infinity shares; he commingled Infinity's funds with other
funds; he diverted Infinity's funds for non-corporate uses; he
treated Infinity's funds as his own; he represented that he
was personally liable on Infinity's debts; he failed to maintain
corporate minutes and records; and he failed to adequately
capitalize Infinity. (Compl. ¶¶ 12–13, 17.)

Plaintiff further includes allegations that he claims establish
alter ego as between Infinity and All in One JC Corp.:
Almanza was the sole shareholder, officer, and director of All
in One JC Corp.; Almanza used Infinity to obtain merchandise
for All in One JC Corp.; Almanza diverted assets from
Infinity to One in All; and prior to Infinity's bankruptcy filing,

Almanza transferred Infinity's assets to One in All. (Compl.
¶¶ 12, 14–15, 17.)

In all, Plaintiff brings five causes of action: (1) breach of
contract, (2) account stated, (3) open book account, (4)
quantum meruit, and (5) fraud.

IV. MOTION TO INTERVENE
The bankruptcy debtor-in-possession (Infinity) has brought a
motion to intervene and transfer the action to the Southern
District of Texas, which is where the bankruptcy proceedings
are ongoing. The central issue is whether Infinity has an
interest in this litigation.

A. Legal Standard Governing Intervention
There are two types of intervention: mandatory intervention
of right and permissive intervention.

In relevant part, Fed. R. Civ. P. 24(a) requires that “the court
must permit anyone to intervene who ... claims an interest
relating to the property or transaction that is the subject of
the action, and is so situated that disposing of the action
may as a practical matter impair or impede the movant's
ability to protect its interest, unless existing parties adequately
represent that interest.” Fed. R. Civ. P. 24(a)(2) (emphasis
added). Fed. R. Civ. P. 24(b) provides that “the court may
permit anyone to intervene who ... has a claim or defense that
shares with the main action a common question of law or
fact.” Fed. R. Civ. P. 24(b)(1)(B) (emphasis added).

There are four requirements that must be satisfied in order
for the Court to grant a motion to intervene. See Arakaki
v. Cayetano, 324 F.3d 1078, 1085 (9th Cir. 2003). First, the

motion must be timely. 1  Second, the potential intervenor
must have a significant protectable interest in the suit in which
he is seeking to intervene. Third, the disposition of the suit
must potentially “impair or impede the applicant's ability to
protect its interest.” Fourth, the potential intervenor's interest
adequately must not be adequately represented by those
already parties to the suit. See Donnelly v. Glickman, 159
F.3d 405, 409 (9th Cir. 1998). In applying these standards,
the Court is “guided primarily by practical and equitable
considerations.” Arakaki, 324 F.3d at 1083.

1 Plaintiff does not dispute that the motion for
intervention was timely filed. (See generally Pl.’s
Opp.)
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*3  The first relevant requirement is that the intervenor
have a protectable interest. “An applicant has a significant
protectable interest in an action if (1) it asserts an interest that
is protected under some law, and (2) there is a relationship
between its legally protected interest and the plaintiff's
claims.” Id. (citing Northwest Forest Resource Council v.
Glickman, 82 F.3d 825, 837 (9th Cir. 1996) ).

The next relevant requirement is that the intervenor's
protectable interest may be impaired or impeded if the
intervenor is unable to participate in the litigation. Generally,
when the protectable interest requirement is satisfied, a
potential adverse decision will “as a practical matter[ ] impair
or impede the applicant's ability to protect its interest” unless
the would-be intervenor is capable of bringing a separate suit
to protect its interest. See Prete v. Bradbury, 438 F.3d 949,
954 (9th Cir. 2006) (intervenor's protectable interest would
be impaired by adverse adjudication of issue); United States
v. Alisal Water Corp., 370 F.3d 915, 921 (9th Cir. 2004)
(intervenor's protectable interest would not be impaired where
district court identified alternative procedural mechanism that
“offered adequate due process to other interested parties”);
Arakaki, 324 F.3d at 1086 (intervenor's protectable interest
would be impaired by adverse adjudication of issue).

The final relevant requirement is that the intervenor's interest
is inadequately represented in the ongoing action. In this
Circuit, “[t]he burden on proposed intervenors in showing
inadequate representation is minimal, and would be satisfied
if they could demonstrate that representation of their interests
‘may be’ inadequate.” Arakaki, 324 F.3d at 1086 (citing
Trbovich v. United Mine Workers, 404 U.S. 528, 538 n.
10 (1972) ). The court must consider “three factors in
determining the adequacy of representation:

(1) whether the interest of a present
party is such that it will undoubtedly
make all of a proposed intervenor's
arguments; (2) whether the present
party is capable and willing to make
such arguments; and (3) whether a
proposed intervenor would offer any
necessary elements to the proceeding
that other parties would neglect.

Id. (citations omitted).

B. Plaintiff's Arguments Against Intervention
Plaintiff argues that Infinity should be barred from
intervening because it “fails to identify what interest is
affected by this litigation, its interests are adequately
represented by a party [Almanza], and [Plaintiff's] alter-ego
claims preclude transfer.” (Opp. at 7.)

C. Infinity Has a Protectable Interest in this Litigation
As is so often the case, the threshold question involves a

conflict of laws. 2  This case involves a California cause of
action brought against a Texas corporation that has filed
bankruptcy in Texas. The question is whether the Court
should apply Texas law or California law to determine
whether Plaintiff's alter ego cause of action is property of the
bankruptcy estate. If the cause of action is property of the
bankruptcy estate, then Intervenor has a “protectable interest”
for purposes of intervening under Fed. R. Civ. P. 24(a).

2 The parties’ briefing on this issue is wholly
inadequate. Plaintiff fails to address choice-of-law
issues and merely assumes that California law
applies. (Opp. at 16.) Intervenor states that “Texas
state law is the applicable law in which to determine
what is or [is] not property of the estate,” but offers
no legal authority to support this assertion. (Mot.
at 6 n.2.)

*4  Under 11 U.S.C. § 541(a)(1), the bankruptcy estate
includes “all legal or equitable interests of the debtor in
property as of the commencement of the case.” These interests
include actual and potential causes of action in existence at
that time. See United States v. Whiting Pools, Inc., 462 U.S.
198, 205 n.9 (1983). The Supreme Court has held that in
bankruptcy, “[p]roperty interests are created and defined by
state law” and “Congress has generally left the determination
of property rights in the assets of a bankrupt's estate to state
law.” Butner v. United States, 440 U.S. 48, 54–55 (1979).
Thus, the bankruptcy estate includes any causes of action as
defined by state law.

The Ninth Circuit has held that “[i]n federal question
cases with exclusive jurisdiction in federal court, such as
bankruptcy, the court should apply federal, not forum state,
choice of law rules.” In re Lindsay, 59 F.3d 942, 948 (9th
Cir. 1995). Federal common law follows the Restatement
(Second) of Conflict of Laws. See id. at 948–49; see also In re
Vortex Fishing Sys., Inc., 277 F.3d 1057, 1069 (9th Cir. 2002)
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(citing Chuidian v. Philippine Nat'l Bank, 976 F.2d 561, 564
(9th Cir. 1992) ).

The Restatement provides that Texas law governs an alter-ego
action against a Texas corporation. “The local law of the state
of incorporation will be applied to determine the existence
and extent of a shareholder's liability to the corporation for
assessments or contributions and to its creditors for corporate
debts.” Restatement (2d) of Conflict of Laws § 307 (1971).

The question, then, is how Texas law treats an alter ego

claim. 3  As explained by the Fifth Circuit:

If a cause of action belongs to the estate, then the

[bankruptcy] trustee 4  has exclusive standing to assert the
claim. If, on the other hand, a cause of action belongs solely
to the estate's creditors, then the trustee has no standing to
bring the cause of action.

Whether a particular state cause of action belongs to the
estate depends on whether under applicable state law the
debtor could have raised the claim as of the commencement
of the case. As part of this inquiry, we look at the nature
of the injury for which relief is sought. If a cause of action
alleges only indirect harm to a creditor (i.e., an injury which
derives from harm to the debtor), and the debtor could have
raised a claim for its direct injury under the applicable law,
then the cause of action belongs to the estate. Conversely,
if the cause of action does not explicitly or implicitly allege
harm to the debtor, then the cause of action could not have
been asserted by the debtor as of the commencement of the
case, and thus is not property of the estate.

In re Educators Group Health Trust, 25 F.3d 1281, 1284 (5th
Cir. 1994) (internal citations omitted).

3 Because of this choice-of-law analysis, the Court
focuses on Texas law (principally as interpreted by
the Fifth Circuit), and is less concerned with Ninth
Circuit authorities such as Williams v. California
1st Bank, 859 F.2d 664 (9th Cir. 1988); In re
Folks, 211 B.R. 378 (9th Cir. B.A.P. 1997); In re
Davey Roofing Inc., 167 B.R. 604 (Bankr. C.D.
Cal. 1994).

4 Or the debtor-in-possession in a chapter 11
proceeding. See Collier on Bankruptcy ¶¶ 1107.02,
1109.05 (15th ed.) (chapter 11 debtor-in-possession
has similar rights, powers, and duties as chapter

7 trustee, and both may bring causes of action on
behalf of the estate).

Applying this standard, the Educators Group Health Trust
court explicitly held that a fraudulent conveyance cause of
action (among others) is property of the bankruptcy estate
under Texas law. See Educators Group Health Trust, 25 F.3d
1281, 1285 (5th Cir. 1994) (“because an action under the
Texas Fraudulent Transfers Act is essentially one for property
that properly belongs to the debtor, the cause of action belongs
to the debtor.”) (citing In re MortgageAmerica Corp., 714 F.2d
1266, 1275 (5th Cir. 1983) ).

*5  Thus, under Texas law, Plaintiff's claim against One
in All is a general claim owned by the debtor corporation.
Rocket Electric does not allege that One in All's alter
ego status directly caused harm to Rocket Electric. Rather,
Rocket Electric essentially argues that One in All is an
alter ego of Infinity because its was the recipient of
fraudulent conveyances voidable preferences in the time
period preceding Infinity's bankruptcy filing. Rocket Electric
does not allege that One in All's conduct directly caused any
harm to Rocket Electric except to the extent that it deprived
Infinity of assets that could have paid Infinity's debt to Rocket
Electric. This is essentially a fraudulent conveyance/voidable
preference cause of action, which is a classic example of
an asset owned by the bankruptcy estate. See 11 U.S.C. §§
547–548. Under Texas law, such causes of action may only
be asserted by the bankruptcy estate. See Educators Group
Health Trust, 25 F.3d at 1285.

Accordingly, because at least part of Plaintiff's complaint
contains causes of action possessed by Infinity, it is clear that
Infinity has a “protectable interest” at stake in this action. See

Arakaki v. Cayetano, 324 F.3d at 1085. 5

5 The Court refrains from addressing the question
of whether Plaintiff's causes of action against
Almanza are property of the estate or property
of Plaintiff. This issue is more appropriately
determined by the Bankruptcy Court. See Collier
on Bankruptcy ¶ 1109.05 (“In some situations,
it may not be clear whether a particular cause
of action belongs exclusively to the trustee or to
individual creditors. Similarly, it is also possible
that certain types of actions may actually belong
to both groups. Troublesome examples include
a cause of action belonging to a corporation
against its officers and directors with respect to
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which creditors may have had the right outside
the bankruptcy context to appoint a representative
to pursue the action for their own benefit.”); see
also Kalb, Voorhis & Co. v. American Financial
Corp., 8 F.3d 130, 133 (2d Cir. 1993) (holding
that “[u]nder Texas law, the bankruptcy trustee
or debtor-in-possession has exclusive standing to
assert veil-piercing claims on behalf of a bankrupt
corporation because such claims are the property
of the bankruptcy estate.”) (emphasis added); cf. In
re Schimmelpenninck, 183 F.3d 347, 359–60 (5th
Cir. 1999) (“To capsulize th[e] legal framework for
determining whether the trustee or an individual
creditor is the appropriate actor [under Texas law],
we categorize three kinds of action: 1) Actions by
the estate that belong to the estate; 2) Actions by
individual creditors asserting a generalized injury
to the debtor's estate, which ultimately affects all
creditors; and 3) Actions by individual creditors
that affect only that creditor personally. The trustee
is the proper party to advance the first two of these
kinds of claims, and the creditor is the proper party
to advance the third.”).

D. There is Potential Impairment to Infinity's
Protectable interest

The second disputed requirement for intervention is that “the
disposition of the action may, as a practical matter, impair or
impede the applicant's ability to protect its interest.” Arakaki,
324 F.3d at 1085.

It is clear that the bankruptcy estate will be impaired if
its creditors are able to prosecute alter-ego and fraudulent-
conveyance claims independently of the bankruptcy
proceedings. As explained at length by the Fifth Circuit, such
actions interfere with the fundamental policies underlying the
Bankruptcy Code:

[Creditor's] action is based upon allegations that if proven
would benefit all of [Debtor's] creditors, i.e., making more
assets available to satisfy [Debtor's] debts. But [Creditor]
is proceeding alone, only for its benefit, and without
giving notice to other creditors of [Debtor]. Thus it seems
clear that to allow [Creditor's] actions to proceed would
undercut the general bankruptcy policy of ensuring that
all similarly-situated creditors are treated fairly. If
[Creditor's] action is not stayed it would collect its claim
from a pool of assets that should be available to all
creditors. But satisfaction of [Creditor's] claim will be

undiluted by the pro-rata distribution between all creditors
that would otherwise occur in bankruptcy court or in a
nonbankruptcy forum into which the other creditors could
intervene if they knew of [Creditor's] action. Thus, [to
allow] [Creditor's] action [to go forward] would promote
the first-come-first-served unequal distribution dilemma
that the Bankruptcy Code and In re MortgageAmerica, [714
F.2d 1266 (5th Cir. 1983),] sought to prevent.

*6  Secondly, the unchecked prosecution of [Creditor's]
state court action also abridges the general policy
of giving the debtor and its control persons the
opportunity to reorganize its finances. Since the control
persons of [Debtor] would certainly be actively opposing
[Creditor's] state court action, their time and efforts in
revamping [Debtor] in bankruptcy would be restricted.

Furthermore, if [Creditor's] action based upon alter ego
may proceed completely outside of bankruptcy, then
any creditor of [Debtor] may do likewise. The result is
the multi-jurisdictional rush to judgment that ... cuts
against the fundamental policies of the Bankruptcy
Code. We would also be promoting a potential conflict
in judgments such that one creditor may convince a court
or jury that [Debtor] [and its alleged alter egos] are all
one in the same, while another creditor may not. Problems
of collateral estoppel and unfair distribution of debtor
assets would clearly abound.

In re S.I. Acquisition, Inc., 817 F.2d 1142, 1153–1154 (5th
Cir. 1987 (emphasis added).

In light of these considerations, Infinity's protectable property
interest in the cause of action against One in All will be
impaired if the present action goes forward without Infinity's
participation.

E. Infinity's Interests in this Lawsuit are not
Adequately Represented

Plaintiff argues that Infinity's interest is adequately
represented by Almanza because Almanza is the sole
shareholder of Infinity and therefore his interests are identical
to Infinity's. This argument ignores the fact that Infinity's

bankruptcy estate and Almanza are legally separate persons. 6

This argument also ignores one of the central purposes of
bankruptcy, which is to marshal the estate's assets in order to
benefit the estate and its creditors. Almanza has an interest in
preventing Plaintiff from recovering from Almanza and One
in All. In contrast, Infinity has the opposite interest. Infinity
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has an interest—indeed, a fiduciary obligation—to “serve all
the creditors” fairly and equally. In re Tel–Net Hawaii, Inc.,
105 B.R. 594, 595 (Bankr. Haw. 1989) (citing In re Woodson,
839 F.2d 610 (9th Cir. 1988) ). Infinity therefore has an
interest in recovering any and all available funds from One
in All and Almanza (to the extent that the estate's potential
alter-ego causes of action against Almanza offset Almanza's
unsecured claims against the estate). If Plaintiff is able to
proceed with a suit against One in All premised on alleged
fraudulent conveyances, then the bankruptcy estate will be
directly and materially prejudiced in its efforts to marshal the
debtor's assets.

6 Even if pre-bankruptcy Infinity and Almanza were
in fact alter egos, Plaintiff has not alleged or proven
that the post-bankruptcy Infinity and Almanza are
alter egos.

Contrary to Plaintiff's assertions, a number of third parties
have an interest in the bankruptcy estate's ability to succeed
in a case against One in All. Plaintiff makes the factually
erroneous argument that “Plaintiff is the only unsecured
creditor listed in the corporations’ [sic] bankruptcy.” (Opp.
at 15–16 & n.1.) This argument is contradicted by Plaintiff's
own Exhibit B, which contains the Bankruptcy Court's
Memorandum and Order Following Status Conference
listing three unsecured claims: Plaintiff, Almanza, and Dell
Computer. (Pl.’s Ex. B at 2.) Plaintiff argues (without legal

authority) that Almanza's claim should be disregarded, 7

and Plaintiff entirely ignores Dell Computer's status as

a creditor. 8  In addition, there are a number of secured
creditors who may potentially be undersecured and thus
would be treated in part as unsecured creditors in the final
reorganization plan.

7 To the extent that Almanza's claim should be
disallowed or equitably subordinated, Infinity has
an interest in litigating those issues and they should
be decided in the bankruptcy action.

8 Oddly, Plaintiff writes that “there are three
unsecured creditors” including Plaintiff, Almanza,
and Dell, but the very next sentence states that
“Plaintiff is the only creditor vulnerable in the
bankruptcy proceeding.” (Opp. at 9.) Plaintiff fails
to explain how it is the only creditor that is
vulnerable in the bankruptcy proceeding.

*7  Accordingly, Plaintiff is misguided in arguing that
Infinity's interests are adequately protected by Almanza's

participation in this lawsuit. Infinity has interests that are
distinct from Almanza's. Infinity has satisfied its “minimal”
burden of “demonstrat[ing] that representation of [its]
interests ‘may be’ inadequate.” Arakaki v. Cayetano, 324
F.3d at 1086 (emphasis added).

F. CONCLUSION
Infinity has satisfied the requirements of Fed. R. Civ. P. 24(a)
“mandatory” intervention. Infinity's motion to intervene is
GRANTED.

V. MOTION TO TRANSFER
As part of its motion to intervene, Infinity has also brought
a motion to transfer venue to the Southern District of Texas.
Plaintiff opposes the motion solely on the ground that the
action “is properly heard in civil court” (apparently in contrast
to bankruptcy court) and that “venue is proper” here in the
Central District of California. (Opp. at 17–18.) Plaintiff fails
to rebut — let alone even argue the merits of — Infinity's
analysis of 28 U.S.C. § 1412.

Section 1412 permits the transfer of bankruptcy-related cases
“in the interest of justice or for the convenience of the parties.”
28 U.S.C. § 1412. As Infinity thoroughly demonstrates, the
caselaw supports a transfer of venue when there is a related
bankruptcy proceeding (see Mot. at 9 (collecting cases) ), and
the relevant factors weigh heavily in favor of a transfer. (Mot.
at 10–11.) See, e.g. Senorx, Inc. v. Coudert Bros., LLP, No.
C–07–1075 SC, 2007 WL 2470125 (N.D. Cal. Aug. 27, 2007)
(“The variety of factors considered include the economics of
estate administration, the presumption in favor of the ‘home
court,’ judicial efficiency, the ability to receive a fair trial, the
state's interest in having local controversies decided within
its borders by those familiar with its laws, the enforceability
of the judgment, and plaintiff's original choice of forum.”) In
the bankruptcy context “the most important consideration is
whether the requested transfer would promote the economic
and efficient administration of the estate.” Id. (quoting In re
Commonwealth Oil Refining Co., Inc., 596 F.2d 1239, 1247
(5th Cir. 1979) ).

Each of these factors (except one) weighs in favor of a
transfer: administration of the bankruptcy estate would be
greatly streamlined if all of the disputes were adjudicated in
a single forum; the bankruptcy proceeding's “home court” is
in the Southern District of Texas; judicial efficiency would be
assisted if a single court heard all competing claims related
to the bankruptcy estate; a fair trial would be somewhat

Case 2:19-ap-01383-SK    Doc 239-3    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Appendix     Page 226 of 431



Rocket Electric Co., Ltd. L.A. v. One in All JC Corp., Not Reported in Fed. Supp. (2010)
2010 WL 11597857

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 7

more likely in Texas because of the location of witnesses and
property relating to the alter ego claims; Texas has an interest
in having a Texas-based court decide questions of Texas law;
and the collection of the final judgment must conform with the
confirmed chapter 11 reorganization plan that will be entered
in Texas. The only factor weighing in Plaintiff's favor is that
Plaintiff originally selected the California forum. However,
this factor is not sufficient to outweigh the strong showing on
the other, more important factors.

Plaintiff therefore fails to rebut Infinity's showing with
respect to these factors. Accordingly, the Motion to Transfer
is GRANTED.

VI. CONCLUSION
The Motion to Intervene is GRANTED, the Motion to
Transfer Venue is GRANTED, and the Motion to Dismiss for
Lack of Personal Jurisdiction is DENIED as MOOT.

*8  It is therefore ORDERED that Infinity is hereby
authorized to intervene in this action. It is ORDERED that
this action is hereby transferred to the United States District
Court for the Southern District of Texas.

IT IS FURTHER ORDERED that the Clerk of this Court
transmit to the Clerk of the District Court for the Southern
District of Texas a certified copy of this order and all the
pleadings and papers on file in her office relating to this
proceeding.

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2010 WL 11597857

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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2012 WL 1868559
Only the Westlaw citation is currently available.

United States District Court,
E.D. California.

SECURITIES and EXCHANGE
COMMISSION, Plaintiff,

v.
Anthony VASSALLO, Kenneth Kenitzer,

and Equity Investment Management
and Training, Inc., Defendants.

No. CIV. S–09–0665 LKK/DAD.
|

May 22, 2012.

ORDER

LAWRENCE K. KARLTON, Senior District Judge.

*1  The Securities and Exchange Commission (“SEC”)
brought this suit against Anthony Vassallo, Kenneth
Kenitzer, and the company they operated, Equity Investment
Management and Trading, Inc. (“EIMT”). The Complaint
alleges that defendants ran a “Ponzi” scheme that defrauded

investors out of $40 million. 1  Without admitting or denying
the allegations of the complaint, Vassallo and Kenitzer
consented to the entry of permanent injunctions, and the court

has entered consent judgments against both. 2

1 Defendants are alleged to have violated: Section
17(a) of the Securities Act of 1933, 15 U.S.C.
§ 77q(a) (all defendants); Section 10(b) of the
Exchange Act of 1934, 15 U.S.C. § 78j(b), and
Rule 10b–5 thereunder, 17 C.F.R. § 240.10b–5 (all
defendants, and aiding and abetting by Kenitzer);
Sections 206(1) and (2) of the Investment Advisers
Act of 1940, 17 U.S.C. §§ 80b–6(1) and 80b–6(2)
(Vassallo), and Sections 206(4) of that Act, and
Rule 206(4)–8 thereunder, 15 U.S.C. § 80b–6(4)
and 17 C.F.R. § 275.206(4)–8 (Kenitzer). Dkt. No.
1 (Complaint).

2 Dkt. Nos. 125 & 127 (Kenitzer Consent &
Judgment); 220 & 228 (Vassallo Consent &
Judgment).

Thereafter, EIMT was placed under the control of a Receiver,
Stephen Anderson, who was appointed to marshal the
assets of EIMT for the ultimate benefit of the defrauded

investors. 3  On July 31, 2009, the appointment of the

Receiver was made permanent. 4  The Receiver has now
moved for the disgorgement of $100,000 from nonparties
Elevate Communications (“Elevate”) and Wright Thurston
(“Thurston”) (collectively, “respondents”). The Receiver
alleges that $100,000 in defrauded investor funds were
transferred, without consideration, from EIMT to Elevate at
the direction of Thurston.

3 Dkt. No. 52; see SEC v. Wencke, 577 F.2d 619, 623
(9th Cir.) (district court acted within its discretion
in appointing a receiver to protect the public
investors) cert. denied, 439 U.S. 964 (1978); 15
U.S.C. § 78u(d)(5) (authorizing the district court
to grant equitable relief necessary for the benefit
of investors); 28 U.S.C. § 754 (governing the
appointment of receivers in federal courts).

4 Dkt No. 104.

For the reasons that follow, the court will grant the Trustee's
motion as to Elevate, but deny the motion as to Thurston,
without prejudice to its renewal.

I. THE FACTS AND ALLEGATIONS
In December 2008, respondent Wright Thurston
(“Thurston”) was founder, Chief Executive Officer, President
and Chairman of the Board of respondent Elevate
Communications (“Elevate”). Thurston Decl. (Dkt. No. 444)
¶ 1; Anderson Decl. (Dkt. No. 432) ¶ 8. On December 31,
2008, at Thurston's direction, Vassallo wired $100, 000 from
an EIMT account at Wells Fargo Bank to an Elevate account

at the same bank. 5  Anderson Decl. ¶ 7; Thurston Decl. ¶ 12.
That $100,000 is the subject of this disgorgement motion.

5 Anderson's Declaration states that the transfer
occurred at Thurston's direction. Thurston's
Declaration does not dispute this.

According to the Receiver, EIMT never received any benefit
for the $100,000 Vassallo wired out of its bank account
to Elevate. Anderson Decl. ¶ 7. Further, the Receiver's
investigation did not uncover anything of value that Elevate
had provided to EIMT in exchange for the $100,000, nor that
Elevate had made any investment in EIMT. Id.
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In defense, Thurston asserts that the $100,000 payment was
a return of investment made by Elevate and another company
he controlled, Homestead Protection, LLC (aka Homestar
Protection, LLC). Thurston asserts that he attempted to have
Elevate invest $18,000 in EIMT. According to Thurston,
Vassallo instructed Elevate to wire its investment to an
account at Bank of America. Thurston Decl. ¶ 9. Thurston
asserts that he subsequently wired $18,000 into the account
identified by Vassallo. Id. However, that account did not
belong to EIMT. Thurston Decl. ¶ 9. Rather, Thurston asserts
that the account belonged to “Trinity Capital Group, Inc.”

Thurston Decl. ¶ 9. 6  Accordingly, Thurston admits that he
never wired any funds to any account owned by EIMT. See
Thurston Decl. ¶ 9. Thurston admits that after wiring the
money into the Trinity account, he became aware that it “was

not an EIMT account.” Thurston Decl. ¶ 9. 7

6 Thurston claims that he did not determine what
entity owned the bank account until after he had
wired the $180,000. Thurston Decl. ¶ 9. He does
not explain why he blindly wired $180,000 into
an unknown bank account, other than that Vassallo
told him to do so.

7 However, he does not say how long after the
transfer he learned this, leaving open the possibility
that he knew it before he received the $100,000
transfer from EIMT. In other words, there is
no dispute that Elevate received $100,000 from
EIMT having provided nothing of value to EIMT.
The only question is whether Thurston knew that
Elevate had provided no value to EIMT.

*2  Thus, Thurston is claiming that he too was a victim of
Vassallo, in that he was deceived into transferring Elevate's
money to Trinity, rather than to EIMT. However, Thurston's
Declaration leaves it undisputed that Elevate did not provide
anything of value to EIMT, even if it did invest $18,000 in

Trinity. 8  Thurston goes on to assert that he “never personally
received any of the $100,000.00 that was paid to Elevate.”
Thurston Decl. ¶ 12.

8 Thurston's Declaration goes on to claim that
Homeland wired $180,000 to Trinity, also thinking,
incorrectly, that it was investing in EIMT. Thurston
also claims that Elevate then transferred some of
the $100,000 to Homeland on the theory that it had
been mistakenly sent to Elevate. The transfer of
funds between Elevate, Homeland and Trinity do

not appear to be relevant to this motion (except
possibly to the extent it tends to show the absence
of any formal controls over the money), since it
is undisputed that none of these companies used
the alleged $198,000 ($18,000 from Elevate plus
$180,000 from Homeland), to benefit EIMT in
any way. The circulation of money among these
three therefore does appear to be connected to the
transfer of $100,000 to Elevate.

II. STANDARDS

A. Legal Standard for Disgorgement.

1. Authority to Order Disgorgement
“[T]he district court has broad equity powers to order
the disgorgement of ‘ill-gotten gains' obtained through the
violation of federal securities laws.” SEC v. JT Wallenbrock &

Associates, 440 F.3d 1109, 1113–14 (9th Cir.2006). 9  These
powers come expressly from the federal securities laws, 15
U.S.C. § 78u(d)(5) (district court may grant “any equitable
relief that may be appropriate or necessary for the benefit of
investors”), but more generally, from “common law principles
of equity.” See FTC v. Network Services Depot, Inc., 617 F.3d
1127, 1141–42 (9th Cir.2010).

9 Citing SEC v. First Pacific Bancorp, 142 F.3d 1186,
1191 (9th Cir.1998), cert. denied, 525 U.S. 1121
(1999).

In the Ninth Circuit, this equity power extends to nonparties,
often called “nominal defendants,” who are “in possession of
funds to which they have no rightful claim, such as money
that has been fraudulently transferred by the defendant in the
underlying securities enforcement action.” SEC v. Ross, 504

F.3d 1130, 1141 (9th Cir.2007). 10  A disgorgement order will
issue against a non-party “if it is established that the non-
party possesses illegally obtained profits but has no legitimate
claim to them.” Ross, 504 F.3d, 1144 (citation and internal

quotations omitted) . 11

10 Citing SEC v. Colello, 139 F.3d 674, 675 (9th
Cir.1998) (SEC may sue “nominal defendants”).
Ross also cites SEC v. Hickey, 322 F.3d 1123,
1130–32 (9th Cir.2003) (upholding the district
court's exercise of jurisdiction over a corporation
nominally owned by the defendant's mother and
into which the defendant had channeled proceeds of
his securities law violations) as amended, 335 F.3d
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834; SEC v. Wencke, 783 F.2d 829, 838 (9th Cir.)
(holding that the district court had jurisdiction over
the assets of a corporation into which the defendant
in the underlying enforcement action had funneled
proceeds of his securities law violations), cert.
denied, 479 U.S. 818 (1986); and SEC v. Cherif,
933 F.2d 403, 414 (7th Cir.1991) (discussing
“nominal defendants”), cert. denied, 502 U.S. 1071
(1992).

11 In Ross, the Ninth Circuit found that summary
proceedings were not proper because the sole
basis for the disgorgement was the wrong-doing
of the non-parties. 504 F.3d at 1144 (the purpose
of summary proceedings is “simply to ‘obtain
equitable relief from a non-party against whom no
wrongdoing is alleged’ ”).

The key here is that it is the “possession” of ill-gotten gains
that triggers the right to disgorgement, not the commission of
any wrong by the possessor of the funds:

ample authority supports the
proposition that the broad equitable
powers of the federal courts can
be employed to recover ill gotten
gains for the benefit of the victims
of wrongdoing, whether held by the
original wrongdoer or by one who has
received the proceeds after the wrong.

SEC v. Colello, 139 F.3d 674, 676 (9th Cir.1998) (emphasis
added).

Although the federal securities laws expressly provide
for whatever “equitable remedy” is needed to benefit the
defrauded investors, the Ninth Circuit looks to the principles
of the common law in determining whether disgorgement is
appropriate. See Network Services, 617 F.3d at 1141–42. The
remedy applicable in these cases is the “constructive trust”:

Constructive trust is a form of remedy that is “flexibly
fashioned in equity to provide relief where a balancing of
interests in the context of a particular case seems to call
for it.” It is a creature of the common law, rather than any
federal statute.

Id., 617 F.3d at 1141–1142 (citation omitted). As applicable
to these cases,

*3  At common law, where property has been obtained
by fraud, a court in equity “has jurisdiction to reach the
property either in the hands of the original wrong-doer, or
in the hands of any subsequent holder” and to convey that
property to “the one who is truly and equitably entitled
to the same.” Harris Trust & Sav. Bank v. Salomon Smith
Barney, Inc., 530 U.S. 238, 251 (2000).

Id., 617 F.3d at 1141–1142. 12

12 Respondents rely upon the standards set forth
in Donell v. Kowell, 533 F.3d 762 (9th Cir.),
cert. denied, 555 U.S. 1047 (2008). However in
Donell, the receiver sought disgorgement of the
winning investor's funds pursuant to California's
Uniform Fraudulent Transfer Act, Cal. Civ.Code
§§ 3439.04(a)(1)-(2), which addresses debtor-
creditor law. The Receiver in this case, however,
is proceeding under the common-law theory of
“constructive trust,” and the statute governing
“Involuntary Trusts,” Cal. Civ.Code § 2224, which
provides: “One who gains a thing by fraud,
accident, mistake, undue influence, the violation
of a trust, or other wrongful act, is, unless he or
she has some other and better right thereto, an
involuntary trustee of the thing gained, for the
benefit of the person who would otherwise have
had it.” Respondents have made no attempt to
explain why the debtor-creditor law of Section
3439.04(a) should be applied in this situation, and
accordingly the court declines to do so.

2. Burdens of Proof

a. Disgorgement
The burden of proving that Elevate received defrauded
investor funds rests with the Receiver. See Colello, 139 F.3d
at 678 (district court correctly based its disgorgement order
“on the SEC's proof of Colello's receipt of the funds of the

victims”); 13  accord SEC v. Better Life Club of America,
Inc., 995 F.Supp. 167, 184 (D.D.C.1998) (“plaintiff has
carried its burden to show that the $50,000 was gratuitously
given to relief defendant Lawson; as such, it is subject to
disgorgement”) aff'd mem., 203 F.3d 54 (D.C.Cir.), cert.
denied, 528 U.S. 867 (1999).
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13 This proof was combined with an adverse inference
from Colello's invocation of his Fifth Amendment
privilege. Id.

The burden of establishing that Elevate was not entitled to
the defrauded investor funds also appears to rest with the
Receiver: “we emphasize that in the typical case, the creditor
plaintiff must show that the nominal defendant has received
ill gotten funds and that he does not have a legitimate claim to

those funds”). Colello, 139 F.3d at 677 (emphasis in text). 14

14 The burden of proof here is not firmly established
in the cases, and the cases have generally not
discussed the burden of proving lack of entitlement
to defrauded investor funds. See Colello, 139 F.3d
at 677 n. 3 (“Unfortunately, the cases discussing
the use of nominal defendants are not explicit
on this question” of the burden of proof). In
Colello, the cited standard is arguably dicta, since
it did not involve “the typical case.” The case was
atypical because Colello, the nominal defendant,
had invoked his Fifth Amendment privilege, thus
preventing the SEC from meeting what would
otherwise be its burden of showing that he was
not entitled to the funds. Id., 139 F.3d at 677–78.
Accordingly, the district court shifted that burden
to Colello, a move approved by the Ninth Circuit.
Id., 139 F.3d at 677.

b. Piercing the Corporate Veil.
The Receiver asserts that the court should pierce Elevate's
corporate veil to reach Thurston's assets. It is the Receiver's
burden to pierce the corporate veil. Gough v. Titus (In re
Christian and Porter Aluminum Co., 584 F.2d 326, 338 (9th
Cir.1978). And it appears that California law governs the
issue:

“We apply the law of the forum state in determining
whether a corporation is an alter ego” of an individual.

SEC v. Hickey, 322 F.3d 1123, 1128 (9th Cir.2003), quoting
Towe Antique Ford Found. v. IRS, 999 F.2d 1387, 1391
(9th Cir.1993). Although these cases state the rule without
reservations, it appears that in both cases the forum state was
also the state of incorporation. It is not clear that the same rule
would apply if the states were different. The parties argue that
the laws of California and Utah are the same, and so no choice

of law issue arises. 15

15 However, neither party considers whether the
court should apply a federal common law of
veil-piercing, since this is, at bottom, a case
arising under the federal securities law. In another
federal law context, the Supreme Court has noted
the possibility of applying federal common law,
without deciding it:

There is significant disagreement among courts
and commentators over whether, in enforcing
CERCLA's indirect liability, courts should
borrow state law, or instead apply a federal
common law of veil piercing.

U.S. v. Bestfoods, 524 U.S. 51, 64 (1998).

Under California law, the court pierces the corporate veil
(1) if “there is such a unity of interest and ownership that
the individuality, or separateness, of the said person and
corporation has ceased,” and (2) “an adherence to the fiction
of the separate existence of the corporation would ... sanction
a fraud or promote injustice.” Hickey, 322 F.3d at 1128–29

(applying California law). 16

16 Accord Automotriz Del Golfo De California S.A.
De C.V. v. Resnick, 47 Cal.2d 792, 796 (Cal.1957)
(same); Misik v. D'Arco, 197 Cal.App. 4th 1065,
1071–1072 (2nd Dist.2011) (same); Smith v. Grand
Canyon Expeditions Co., 84 P.3d 1154, 1163 (Utah
2003) (same, applying Utah law); Seymour v. Hull
& Moreland Engineering, 605 F.2d 1105, 1111 (9th
Cir.1979) (same, applying federal common law,
but adding as a factor, the consideration of “the
fraudulent intent of the incorporators”).

III. ANALYSIS

A. Elevate
The Receiver has established, and Respondents do not
dispute, that EIMT was in possession of defrauded investor
funds. It is further undisputed that EIMT wired $100,000 of
those funds to Elevate. Those funds must be disgorged if
the Receiver shows that Elevate is not entitled to them. In
this case, however, Elevate's own admissions establish that
it did not invest $18,000 in EIMT, nor provide anything else
of value to EIMT. Accordingly, Elevate must disgorge the
$100,000 it received from EIMT, to the Receiver.

B. Thurston
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*4  The Trustee asserts that the court should ignore Elevate as
an entity, and order the disgorgement of Thurston's personal
assets. Thurston, the Trustee argues, “has treated Elevate as
his alter ego,” and it would “promote injustice” to allow
Thurston to escape personal liability. There is much to
commend the Trustee's assertion, as it is clear that Elevate
received the money without consideration, and Thurston
himself appears to concede that Elevate will not be able to
disgorge it.

However, Hickey appears to preclude piercing the corporate
veil in this case. In Hickey, the Ninth Circuit (applying
California law), held that the first part of the test for piercing
the corporate veil required that the individual have some
ownership stake in the company, even if it is only one share
(or one unit, in this case). In that case, although the non-party,
Hickey, completely dominated the brokerage company whose
corporate veil the SEC sought to pierce, that was not enough
to pierce the veil, since Hickey had no ownership share. The
Ninth Circuit was very clear about this:

However much control Hickey may
have over the Brokerage, he does
not own any part of the Brokerage.
According to the SEC, an individual
need not own any part of a corporation
for an alter ego relationship to exist. [¶]
We disagree with the SEC's argument.
Ownership is a prerequisite to alter ego
liability, and not a mere “factor” or
“guideline.”

Hickey, 322 F.3d at 1128.

The Trustee argues that Thurston indirectly owns shares
in Elevate. The Trustee asserts that Stephanie Thurston is
Thurston's wife, and he has presented evidence that Stephanie
Thurston is the “Manager” of Mommy Fitness, LLC, which

in turn, is the majority unit holder of Elevate. 17  Assuming
all of this is true, it does not make Thurston an owner of
Elevate for purposes of piercing its corporate veil. Once
again, Hickey is clear about this. In that case, the Ninth Circuit
relied on the reasoning and holding of Riddle v. Leuschner, 51
Cal.2d 574 (1959). In Riddle, Leuschner's wife together with
her step-son, owned the corporations at issue, even though
Mrs. Leuschner had reduced her ownership to one (1) share.
Leuschner himself did not own any shares in the company.

17 See Dkt. No. 447–3 at p. 3 (CM/ECF).

However, Leuschner was the “managing employee of the two
companies, and his control over their affairs must be treated
as that which would be exercised by a managing agent.” Id.
51 Cal.2d at 580.

The California Supreme Court pierced the corporate veil
to reach Mrs. Leuschner's personal assets even though
she owned only one (1) share of the corporation. Id. 51
Cal.2d at 580–81. However, it refused to reach Leuschner's
personal assets specifically because he owned no shares, and
notwithstanding his managerial control over the companies.
Id. It did not consider Leuschner's wife's shares to create in
him the indirect ownership the Trustee asserts here, although
it also did not directly address that possibility.

*5  Based upon the Trustee's citation to Zaragosa v. Craven,
33 Cal.2d 315, 319–21 (1949), the court infers that he
is arguing that Thurston's ownership of Elevate units is
established by California community property law. The court
notes that the Ninth Circuit has held, in an alter ego case,
that a wife's community property interest in her spouse's stock
holdings, “which arises under Cal. Civ.Code § 5105 (West
1985), is sufficient to satisfy the ownership requirement”
which is the “threshold requirement” for finding alter ego
liability. Firstmark Capital Corp. v. Hempel Fin. Corp., 859
F.2d 92, 94 (9th Cir.1988). However, it appears that Cal.
Civ.Code § 5105—upon which Firstmark relied—has been
repealed, and the parties have not advised the court on
the current state of California community property law, nor
whether Mrs. Thurston's ownership of Elevate units meets

whatever requirements may apply under that law. 18

18 For example, although the court makes no ruling
on the subject, it may be that “[I]n California,
property acquired prior to marriage is separate,
while property acquired during the marriage is
presumed community property.” Patrick v. Alacer
Corp. 201 Cal.App.4th 1326, 1339 (4th Dist.2011).

Accordingly, the court is not able to hold Thurston personally
liable as the alter ego of Elevate, based on the Trustee's
showing to this point. However, even if the Trustee were able
to establish the “threshold” issue of Thurston's ownership of
Elevate, his showing as to the other factors thus far, is not
convincing, as set forth below (and keeping in mind that the
Trustee bears the burden of proof here).

Case 2:19-ap-01383-SK    Doc 239-3    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Appendix     Page 271 of 431



S.E.C. v. Vassallo, Not Reported in F.Supp.2d (2012)
2012 WL 1868559

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 6

1. Undercapitalization.
The trustee asserts that Elevate has not been properly
capitalized “since at least as early as June 2009, and likely
earlier.” However, the Trustee's citation for this assertion is
the Thurston Declaration, ¶ 6 and Exh. 3 & 4. However,
Thurston's Declaration does not support this assertion. Rather,
it states that although Elevate is currently unable to resolve
certain claims filed against it in court, “From its organization
through late 2009, Elevate was a properly capitalized ongoing
concern.” Thurston Decl. ¶ 5. Nothing in the Declaration
or its supporting materials supports the Receiver's assertion
that Elevate was inadequately capitalized “as early as June

2009, and likely earlier.” 19  The Receiver bears the burden
of establishing undercapitalization, but he has cited only to
evidence (Thurston's own Declaration) which fails to support

such a claim. 20

19 The court infers from the Trustee's language that he
believes that the undercapitalization had to occur
around the time of the fraudulent activities (since
the funds were received in December 2008, and
were emptied out of Elevate from January to June
2009). Neither side offers any argument for or
against this view.

20 The Receiver also cites Exh. 4 of the Thurston
Decl. That document is a Utah “Record of Filing,”
the significance of which the Receiver does not
explain.

2. Corporate Formalities.
The Receiver asserts that Elevate failed to observe the
“corporate formalities,” such as stock issuance, keeping of
minutes, regular election of directors, appointment of officers,
occurrence of regular board meetings, or filing of corporate
tax returns. The Receiver provides no legal or factual basis
for this court to conclude that the “corporate formalities” he
lists are actually required of Elevate, which purports to be a

Utah limited liability company. 21

21 The Trustee does not contest Elevate's status as a
Utah limited liability company.

Although it appears that California law governs the alter ego
issue, and the court has applied that law above, it would
appear that the specific “corporate formalities” applicable to
it are those required by Utah statutes, under which Elevate is
organized. See Salt Lake City Corp. v. James, 761 P.2d 42,

46 (Utah Ct.App.1988), quoting Messick v. PHD Trucking
Serv., Inc., 678 P.2d 791, 794 (Utah 1984). It appears that Utah
limited liability companies are governed by the Utah Revised
Uniform Limited Liability Company Act, U.C.A. § 48–3–101
(1953), et seq. The court's limited review of that law does not
reveal that the listed formalities are required of Utah limited
liability companies, with the possible exception of the filing
of taxes. See U.C.A. § 48–3–208(1)(c) (1953) (“certificate
of existence for a limited liability company” shall include a

statement of whether taxes have been paid). 22

22 Certainly, there are formalities Utah limited
liability companies must meet, but they are not
the ones listed by the Receiver. For example,
the company apparently must have an “operating
agreement,” see U.C.A. § 48–3–110 (1953), and
“certificate of organization,” see U.C.A. § 48–3–
201 (1953), both of which Elevate has, according
to Thurston's submission.

*6  In addition, the Receiver has not made any showing
that Elevate does not follow the corporate formalities he has

listed, even assuming they are required. 23  To the contrary,
Thurston's submission discloses, among other things: the
issuance of “units,” which are defined as units of ownership
in the company; the role and election of “managers” (the
applicable Utah law does not appear to require “directors”);
the appointment of officers, including Thurston, and the
delegation of authority to them; the role of Manager meetings;
and the keeping of official records, including meeting
minutes. The Receiver does not contest any of this, except by
simple assertion.

23 The Receiver asserts that “there is insufficient
evidence before the Court that Elevate complies
with corporate formalities.” Reply (Dkt. No. 447)
at p. 9. This has the burden reversed; it is
the Receiver who bears the burden of showing
that Elevate does not comply with corporate
formalities.

3. Check Writing Authority.
The Receiver asserts that Thurston is a signatory on the
Elevate bank account, and can withdraw or transfer money
from the account. However, the Receiver does not explain
the significance of the Chief Executive Officer being a
signatory on the company bank account. The Trustee does
not, for example, assert that Thurston used this authority to
commingle Elevate' s funds with his own.
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4. Guaranty of Loan to Elevate.
The Trustee has provided evidence that on June 22, 2009,
Thurston guaranteed a $305,000 loan to Elevate. See
Touchstone Decl. Exh. 13 (Dkt. No. 447–3). Under California
law, such a guarantee, when considered with other “unity of
interest” factors, is pertinent:

The requisite unity of interest and
ownership in Ethridge's exertion of
control over Aqualec is evidenced by
several facts. Ethridge had absolute
authority to act on Aqualec's behalf
and was one of five members
of Aqualec's board of directors.
Ethridge owned twenty percent of the
corporation's stock and his wife owned
ten percent. In addition, Ethridge
does not receive any compensation
for his services as president of the
corporation. The undercapitalization
of the corporation is easily illustrated.
Aqualec has no assets and most of
its capitalization came from Ethridge.
Further evidence that Ethridge should
be held individually liable for
Aqualec's debt is that Ethridge
personally guaranteed a loan extended
to the corporation which was used
partially to pay for the litigation
expenses of the original lawsuit,
that Ethridge is now being sued for
collection of the loans he personally
guaranteed, and that until recently,
Ethridge was paying the interest on the
Aqualec loan personally. Moreover,
there is no written agreement with
respect to the monies expended
by Ethridge with respect to the
loan executed between Ethridge and
Aqualec. Additionally, the checks
made out to plaintiff for payment
of legal services were drawn on
Ethridge's personal account.

Nilsson, Robbins, Dalgarn, Berliner, Carson & Wurst v.
Louisiana Hydrolec, 854 F.2d 1538, 1543–44 (9th Cir.1988)
(per curiam) (emphasis added). Notably, several apparently
key factors from Nilsson are absent here, or at least the
Trustee has made no showing of them: absolute control by
the individual; commingling of funds; undercapitalization;
capitalization coming principally from the individual; and a
lack of a written agreement regarding the guaranteed loan.
The Trustee does not explain how the loan, standing by itself,
establishes the unity of interest needed to pierce the corporate
veil.

5. Personal E-mail Account.
*7  The Trustee has provided evidence that Thurston

received an e-mail from Vassallo on his Gmail account.
See Anderson Decl. Exh. 6 (Dkt. No. 432–1). However,
the Trustee provides no support for this conclusion that the
Gmail account was Thurston's “personal” e-mail account, as
opposed to his regular business e-mail account. Nor is there
any evidence that this was the e-mail Thurston normally used,
as opposed to a one-off use captured by the Trustee. Nor does
the Trustee explain the relevance of a corporate employee
using a personal e-mail, once, for business.

IV. CONCLUSION
The Trustee has made an adequate showing that Elevate
received $100,000 in defrauded investor funds to which it has
no legitimate claim. The Trustee has not shown that Thurston
received defrauded investor funds, nor that this court should
pierce Elevate's corporate shield to reach Thurston's assets.

Accordingly:

1. The Trustee's motion for disgorgement is GRANTED as
to Elevate.

2. The Trustee's motion for disgorgement is DENIED as to
Thurston, WITHOUT PREJUDICE to its renewal upon a
proper showing that Thurston received defrauded investor
funds, or that Elevate's corporate shield should be pierced to
reach Thurston's personal assets.

IT IS SO ORDERED.

All Citations

Not Reported in F.Supp.2d, 2012 WL 1868559
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2006 WL 1883391
Only the Westlaw citation is currently available.

United States District Court,
E.D. California.

SPAN CONSTRUCTION &
ENGINEERING, INC., Plaintiff,

v.
David M. STEPHENS and Does 1-10, Defendants.

No. CIV-F-06-0286 AWI DLB.
|

July 7, 2006.

Attorneys and Law Firms

Daniel Oliver Jamison, Dowling, Aaron & Keeler, Fresno,
CA, for Plaintiff.

Daniel Jim Tekunoff, Dietrich, Glasrud, Mallek & Aune,
Fresno, CA, for Defendants.

ORDER RE: MOTION TO DISMISS FOR
LACK OF PERSONAL JURISDICTION

ANTHONY W. ISHII, District Judge.

*1  Defendant has made a motion to dismiss pursuant to Fed.
R. Civ. 12(b)(2) for lack of personal jurisdiction. Plaintiff
opposes the motion. For the reasons that follow, the motion
is denied.

I. History

Defendant David M. Stephens has been a resident of
Alabama, living in Huntsville, since 1991. He works on
construction projects as a project manager. Plaintiff Span
Construction & Engineering, Inc. is a California corporation
with its headquarters and principal place of business in
Madera, CA. Plaintiff is a general contractor, working on
construction projects around the country.

Defendant was originally recruited by Plaintiff on or about
July 1, 2000 to work as a project manager on the erection
of a building in Huntsville, AL. There was no formal written
contract. After the project was completed, Plaintiff continued
to employ Defendant on other projects around the country,

but not in California. Defendant's employment with Plaintiff
ended in December 2004.

In September 2001, Plaintiff purchased a 1999 Chevrolet
Tahoe in Ohio for $20,000 for Defendant's use as a company
car. Defendant asserts that George Goddard, Span's vice
president, agreed to give him the car in lieu of a $15,000 bonus
in early 2003. Plaintiff asserts that no such agreement was
made. Defendant sold the vehicle (trading it in) in July 2003
in Huntsville.

One project Defendant worked on was the construction of
the Maher Terminals (warehouses) in Elizabeth, NJ. The
project involved several companies and construction began
in December 2003. Kajima Construction Services, Inc. was
the construction manager, which hired Plaintiff as the general
contractor, which hired King Erectors, Inc. to construct
a warehouse, which then hired A.C. Dellovade, Inc. to
do siding and roofing. On February 10, 2005, Dellovade
filed suit against Plaintiff, Kajima, and King for breach of
contract in federal court in the District of New Jersey. The
following details of the Maher Terminals project come from
the complaint filed in that suit. On January 21, 2004, King
contracted to pay Dellovade $760,000 in installments for
specified siding and roofing work. Dellovade started work
on January 26, 2004. While work was ongoing, Plaintiff
and King requested that Dellovade perform supplemental
work not specified in the contract. Dellovade informed
Plaintiff and King that the extra work would cost $323,712.43
more. Plaintiff and King consented, and the extra work was
done. After making one installment payment of $105,691,
King failed to additional payments starting in March 2004.
Dellovade complained to Kajima concerning King's failure to
make installment payments, threatening to stop work. Both
Kajima and Plaintiff guaranteed that Dellovade would be
paid. Also, in April 2004, Kajima contracted to pay Dellovade
$100,000 for completion of certain work which Plaintiff
was responsible for but had failed to do. Dellovade finished
work on May 14, 2004. The various companies were still in
discussion about payments as late as July 2004. Dellovade
claims that it is still owed $978,021.40. In the New Jersey suit,
King has filed cross claims against Plaintiff and Plaintiff has
filed cross claims against Kajima.

*2  Plaintiff claims that Defendant exceeded his authority in
entangling Plaintiff in the whole series of contracts detailed
above. Specifically, Plaintiff claims that Defendant agreed
to pay King an additional $760,000 on January 23, 2004
(presumably to pay Dellovade for the siding and roofing
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work) and later agreed to modifications in the contract with
Kajima, taking on additional work. According to Plaintiff,
Defendant did not have the authority, nor did he go through
the procedures to get the necessary authorization, to make
these changes.

On March 13, 2006, Plaintiff filed suit in the Eastern District
of California, broadly seeking indemnity for any adverse
judgement in the New Jersey case, expenses related to the
New Jersey case, and recovery of the value of the Chevrolet
Tahoe. Plaintiff has brought causes of action for 1) breach of
oral employment contract; 2) breach of written employment
contract; 3) indemnity under California Labor Code § 2865
for negligence; 4) implied contractual indemnity; 5) equitable
indemnity; and 6) conversion. On March 20, 2004, Defendant
made a motion to dismiss for lack of personal jurisdiction.
Plaintiff filed a timely opposition. Defendant filed a timely
reply. The matter was taken under submission without oral
argument.

II. Legal Standards

In the absence of specific statutory provision, federal courts
apply the personal jurisdiction laws of the state in which
they are situated. See T.M. Hylwa, M.D., Inc. v. Palka, 823
F.2d 310, 312 (9th Cir.1987). Pursuant to Cal.Civ.Proc.Code
§ 410. 10, California's long-arm statute reaches as far as the
Due Process Clause permits. “Since California's jurisdictional
statute is coextensive with federal due process requirements,
the jurisdictional inquiries under state law and federal due
process merge into one analysis.” Roth v. Garcia Marquez,
942 F.2d 617, 620 (9th Cir.1991). “We are not bound by
state cases, although they may be considered persuasive
authority.” Data Disc, Inc. v. Systems Technology Associates,
Inc., 557 F.2d 1280, 1286 n. 3 (9th Cir.1977). “A state
may exercise either general or specific jurisdiction over a
defendant. If a defendant's activities within the forum state
are ‘continuous and systematic’ or ‘substantial,’ the state
has a sufficient relationship with the defendant to assert
general jurisdiction. If, however, a forum state cannot assert
general jurisdiction over the defendant, it may still assert
specific jurisdiction depending on the quality and nature of
the defendant's contacts with the forum state in relation to
the cause of action.” Lake v. Lake, 817 F.2d 1416, 1420-21
(9th Cir.1987). “When a controversy is related to or ‘arises
out of’ a defendant's contacts with the forum, the Court has
said that a ‘relationship among the defendant, the forum,
and the litigation’ is the essential foundation of in personam

jurisdiction.” Helicopteros Nacionales de Colombia, S.A. v.
Hall, 466 U.S. 408, 414 (1984), citing Shaffer v. Heitner, 433
U.S. 186, 204 (1977).

A. General Jurisdiction
*3  “The standard for establishing general jurisdiction is

fairly high, and requires that the defendant's contacts be of the
sort that approximate physical presence. Factors to be taken
into consideration are whether the defendant makes sales,
solicits or engages in business in the state, serves the state's
markets, designates an agent for service of process, holds a
license, or is incorporated there.” Bancroft & Masters, Inc.
v. Augusta Nat. Inc., 223 F.3d 1082, 1086 (9th Cir.2000),
citations omitted. In addition to contacts in general, assertion
of personal jurisdiction must be reasonable. Amoco Egypt
Oil Co. v. Leonis Navigation Co., 1 F.3d 848, 851 n. 2 (9th
Cir.1993). The Ninth Circuit has stated explicitly that they
“regularly have declined to find general jurisdiction even
where the contacts were quite extensive.” Amoco Egypt Oil
Co. v. Leonis Navigation Co., 1 F.3d 848, 851 n. 3 (9th
Cir.1993).

B. Specific Jurisdiction
For specific jurisdiction, there is a three part test: “1)
the nonresident defendant must have purposefully availed
himself of the privilege of conducting activities in the forum
by some affirmative act or conduct; 2) plaintiff's claim must
arise out of or result from the defendant's forum-related
activities; and 3) exercise of jurisdiction must be reasonable.”
Roth v. Garcia Marquez, 942 F.2d 617, 620-21 (9th Cir.1991).
“When a court is exercising specific jurisdiction over a
defendant, arising out of or related to the defendant's contacts
with the forum, the fair warning that due process requires
arises not at the time of the suit, but when the events that gave
rise to the suit occurred.” Steel v. United States, 813 F.2d 1545,
1549 (9th Cir.1987), citations omitted.

“The purposeful availment standard requires more than
foreseeability of causing injury in another state. Rather,
the foreseeability that is critical to due process analysis
is that the defendant's conduct and connection with
the forum State are such that he should reasonably
anticipate being haled into court there. The purposeful
availment prong prevents defendants from being haled into
a jurisdiction through random, fortuitous, or attenuated
contacts.” Terracom v. Valley Nat'l Bank, 49 F.3d 555, 560
(9th Cir.1995). “[O]rdinarily use of the mails, telephone, or
other international communications simply do not qualify as

Case 2:19-ap-01383-SK    Doc 239-3    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Appendix     Page 277 of 431



Span Const. & Engineering, Inc. v. Stephens, Not Reported in F.Supp.2d (2006)
2006 WL 1883391

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 3

purposeful activity invoking the benefits and protection of the
forum state.” Peterson v. Kennedy, 771 F.2d 1244, 1262 (9th
Cir.1985), citations omitted. The second prong requires that
the contacts relied on for personal jurisdiction actually relate
to the cause of action. MGM Studios Inc. v. Grokster, Ltd.,
243 F.Supp.2d 1073, 1085 (C.D.Cal.2003) (“Contacts with a
forum state are relevant for purposes of specific jurisdiction
only if they are sufficiently related to the cause of action Thus,
if Plaintiffs' claims would have arisen notwithstanding certain
contacts, those contacts are not relevant to the jurisdictional
analysis”). “But for” causation is all that is required since
“A restrictive reading of the ‘arising out of’ requirement is
not necessary in order to protect potential defendants from
unreasonable assertions of jurisdiction.” Shute v. Carnival
Cruise Lines, 897 F.2d 377, 385 (9th Cir.1990), rev'd on
other grounds, 499 U.S. 585 (1991). Once a court has found
purposeful availment, the reasonableness of jurisdiction is
presumed. Sher v. Johnson, 911 F.2d 1357, 1364 (9th
Cir.1990). The burden is then shifted to the defendant to show
“the presence of some other considerations would render
jurisdiction unreasonable.” Burger King Corp. v. Rudzewicz,
471 U.S. 462, 477 (1985). Specific jurisdiction must be
established for each claim separately. See Data Disc, Inc. v.
Systems Technology Associates, Inc., 557 F.2d 1280, 1289 n. 8
(9th Cir.1977) (“Where, as here, a plaintiff raises two separate
causes of action, the court must have in personam jurisdiction
over the defendant with respect to each claim. See 6 C. Wright
& A. Miller, Federal Practice and Procedure § 1588, at p. 816
(1971). However, if the court determines that there has been a
sufficient showing of personal jurisdiction to reach trial with
regard to one claim, but not the other, it may or may not be
appropriate to assume jurisdiction over the other claim under
principles analogous to the doctrine of pendent jurisdiction”).

C. Reasonableness
*4  Reasonableness is a requirement for both general and

specific jurisdiction. “The Supreme Court has bifurcated
this due process determination into two inquiries, requiring,
first, that the defendant have the requisite contacts with the
forum state to render it subject to the forum's jurisdiction,
and second, that the assertion of jurisdiction be reasonable.”
Amoco Egypt Oil Co. v. Leonis Navigation Co., 1 F.3d 848,
851 (9th Cir.1993). In determining whether the exercise of
jurisdiction comports with “fair play and substantial justice,”
and is therefore “reasonable,” courts are to consider seven
factors:

(1) the extent of the defendants'
purposeful injection into the forum
state's affairs; (2) the burden on
the defendant of defending in the
forum; (3) the extent of conflict with
the sovereignty of the defendant's
state; (4) the forum state's interest
in adjudicating the dispute; (5) the
most efficient judicial resolution of
the controversy; (6) the importance of
the forum to the plaintiff's interest in
convenient and effective relief; and (7)
the existence of an alternative forum.

Dole Food Co. v. Watts, 303 F.3d 1104, 1114 (9th Cir.2002);
FDIC v. British-American Ins. Co., 828 F.2d 1439, 1442 (9th
Cir.1987).

Notwithstanding the formal general and specific jurisdiction
requirements, the Ninth Circuit has stated that a more
“flexible approach” may be appropriate. “Jurisdiction may
be established with a lesser showing of minimum contacts
if considerations of reasonableness dictate. Under this
analysis, there will be cases in which the defendant has
not purposefully directed its activities at the forum state,
but has created sufficient contacts to allow the state to
exercise personal jurisdiction if such exercise is sufficiently
reasonable.” Ochoa v. J.B. Martin & Sons Farms, 287 F.3d
1182, 1189 n. 2 (9th Cir.2002). Overall, “Questions of
personal jurisdiction admit of no simple solutions and that
ultimately due process issues of reasonableness and fairness
must be decided on a case-by-case basis.” Wells Fargo & Co.
v. Wells Fargo Express Co., 556 F.2d 406, 426 (9th Cir.1977),
quoting Perkins v. Benguet Consol. Mining Co., 342 U.S. 437,
445 (1952).

D. Burden
The plaintiff bears the burden of establishing that the
Court has personal jurisdiction. See Fed. Deposit Ins. Corp.
v. British-American Ins. Co., 828 F.2d 1439, 1441 (9th
Cir.1987). When a defendant moves to dismiss for lack
of personal jurisdiction, the plaintiff is “obligated to come
forward with facts, by affidavit or otherwise, supporting
personal jurisdiction.” Amba Mktg. Sys., Inc. v. Jobar Int'l,
Inc., 551 F.2d 784, 787 (9th Cir.1977). The plaintiff must
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“only make a prima facie showing of jurisdictional facts
through the submitted materials,” if the trial court's ruling
is based solely upon a review of affidavits and discovery
materials. Data Disc, Inc. v. Sys. Tech. Assoc., Inc., 557
F.2d 1280, 1285 (9th Cir.1970); Ballard v. Savage, 65
F.3d 1495, 1498 (9th Cir.1995). “In determining whether
[plaintiff] has met this burden, uncontroverted allegations in
[plaintiff's] complaint must be taken as true, and conflicts
between the facts contained in the parties' affidavits must
be resolved in [plaintiff's] favor for purposes of deciding
whether a prima facie case for personal jurisdiction exists.”
AT & T v. Compagnie Bruxelles Lambert, 94 F.3d 586, 588
(9th Cir.1996), citations omitted. “If only one side of the
conflict was supported by affidavit ... we may not assume the
truth of allegations in a pleading which are contradicted by
affidavit.” Data Disc, Inc. v. Systems Technology Associates,
Inc., 557 F.2d 1280, 1284 (9th Cir.1977). The Fourth Circuit
has described the standard as requiring courts to “draw all
reasonable inferences arising from the proof, and resolve all
factual disputes, in the plaintiff's favor.” Mylan Lab., Inc. v.
Akzo, N.V., 2 F.3d 56, 60 (4th Cir .1993). The Northern District
has said that courts will make “all likely related inferences”
in favor of plaintiffs. Quokka Sports, Inc. v. Cup Int'l Ltd., 99
F.Supp.2d 1105, 1112 (N.D.Cal .1999).

*5  “If the pleadings and other submitted materials raise
issues of credibility or disputed questions of fact with
regard to jurisdiction, the district court has the discretion to
take evidence at a preliminary hearing in order to resolve
the contested issues,” at which the plaintiff must establish
personal jurisdiction by a preponderance of the evidence.
Data Disc, Inc. v. Sys. Tech. Assoc ., Inc., 557 F.2d 1280, 1285
(9th Cir.1977). “Discovery may appropriately be granted
where pertinent facts bearing on the question of jurisdiction
are controverted or where a more satisfactory showing of the
facts is necessary.” Data Disc, Inc. v. Systems Technology
Associates, Inc., 557 F.2d 1280, 1285 n. 1 (9th Cir.1977).

III. Discussion

Plaintiff asserts that Defendant's “contacts with California
are sufficient not only for specific jurisdiction, but for
general jurisdiction as well.” Doc. 15, Opposition, at
1:17-18. Plaintiff has summarized the contacts as follows:
(1) Defendant was employed by Plaintiff, a California
corporation, for four years; (2) Defendant was initially trained
in Madera, CA for two weeks; (3) during the term of his
employment, Defendant was in California for work purposes

between seven and fourteen days each year 1 ; (4) Defendant
communicated at least once a week with his supervisor
who was in California; (5) Defendant communicated at least
once a day with his administrative assistant who was in
California; (6) expense reimbursements checks were, at all
times, sent out from California; (7) until December 2002,
when direct deposit began, Defendant received his salary
by checks sent out from California; and (8) Defendant
participated in Plaintiff's 401k retirement plan which was
administered in California. Plaintiff has provided a number of
declarations substantiating these contacts, all of which arise
from Defendant's employment relationship with Plaintiff. See
Doc. 15, Parts 4-8.

1 Defendant argues that Plaintiff has overestimated
the amount of time spent in California as there were
occasions when Plaintiff had purchased airline
tickets for Defendant which were never used. Doc.
17, Stephens Declaration, at 2:16-20. Defendant
represents that he traveled to California for work
five or six times in 2001, fewer than five times
in 2002, twice in 2003, and once in 2004. Doc.
12, Stephens Declaration, at 2:19-3:2. The different
assertions are immaterial; the court accepts that
Defendant traveled to California for work purposes
at least once and no more than six times a year for
a yearly total of between seven and fourteen days.

A. General Jurisdiction
Though Plaintiff argues that Defendant's contacts with
California are continuous and systematic, giving rise to
general jurisdiction, Plaintiff does not cite to any case law for
support. See Doc. 15, Opposition, at 2:23-3:18. Plaintiff just
relies on the approximately eight contacts listed above.

Most general jurisdiction cases involve corporate defendants;
it is rarer for a plaintiff to allege the existence of general
jurisdiction over a non-resident individual. For a corporation,
“The standard for establishing general jurisdiction is fairly
high, and requires that the defendant's contacts be of the sort
that approximate physical presence.” Bancroft & Masters,
Inc. v. Augusta Nat. Inc., 223 F.3d 1082, 1086 (9th Cir.2000),
citations omitted. A Fifth Circuit case is one example where a
non-resident individual was found to have the continuous and
systematic contacts necessary for general jurisdiction:

Harvey's general contacts with Texas include the
following: (1) Harvey attended college and was formerly
employed in Texas; (2) Harvey owns real estate in Texas,
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specifically a condominium in Houston; (3) Harvey has
travelled to Texas on numerous occasions to visit his
children; (4) Harvey frequently visits Texas for recreation;
and (5) Harvey has transacted a great deal of business in
Texas. In addition to his transaction with Holt, Harvey
has had extensive business dealings with Permian Records
of Dallas, Texas. Harvey has been a director of Permian
Records and has attended director's meetings in Dallas.
Harvey has also invested $250,000.00 in Permian Records.
Finally, Harvey is the sole shareholder of Marlin Oil
Company. Marlin Oil has drilled several wells in Texas and
been involved in litigation in Texas. Harvey has travelled to
Texas on several occasions in connection with the activities
of Marlin Oil.

*6  None of Harvey's various contacts with Texas,
alone, would support an exercise of general jurisdiction.
For example, Harvey's frequent journeys into Texas
for personal and recreational purposes would not by
themselves constitute the level of contact which must
exist for general jurisdiction to lie. Similarly, Harvey's
ownership of realty in the forum unrelated to this litigation
would not alone support an exercise of general jurisdiction.
Nor would Harvey's status as an investor and former
director of a Texas corporation alone be sufficient.

Determining the existence of personal jurisdiction does
not, however, involve an examination of each of Harvey's
contacts with Texas viewed in isolation from one another.
Rather we are required to examine Harvey's contacts in toto
to determine whether they constitute the kind of continuous
and systematic contacts required to satisfy due process.
The record reveals that Harvey has maintained constant
and extensive personal and business connections with
Texas throughout his adult life. These contacts differ both
qualitatively and quantitatively from the sort of random,
fortuitous, or attenuated contacts which will not support an
exercise of in personam jurisdiction.

Holt Oil & Gas Corp. v. Harvey, 801 F.2d 773, 779 (5th
Cir.1986), citations omitted. These constant and extensive
personal and business connections with a state are the
equivalent of approximate physical presence.

The New York state courts, though dealing with state law that
does not assert jurisdiction coextensive with the Due Process
Clause, have dealt with the issue of individuals employed
in state who live outside state boundaries. “An individual
permanently employed in New York City, who regularly
commutes on a daily basis to conduct business here, can be

deemed present in New York.” FCNB Spiegel v. Dimmick,
619 N.Y.S.2d 935, 937 (N.Y.Civ.Ct.1994). In contrast, an
individual who visited New York every month for a few days
on business and also owned property in state was found not
to be subject to jurisdiction. See Nilsa B. v. Clyde Blackwell
H., 445 N.Y.S.2d 579, 583 (N.Y.App.Div.1981).

In case after case, when an individual conducts business
that requires their occasional presence in a state, courts
have not found sufficient contact for general jurisdiction.
The California Supreme Court found no general jurisdiction
where “defendant's activity in California consisted of some
20 trips a year into the state over the past 7 years to deliver
and obtain goods, an independent contractor relationship with
a local broker, and a Public Utilities Commission license.”
Cornelison v. Chaney, 16 Cal.3d 143, 149 (Cal.1976).
“Plaintiff alleges that the Individual Defendants made a
series of phone calls to plaintiff in Washington and also
sent a contract to him there. The only other contacts that
the Individual Defendants have had with Washington include
Lee Ann Sheriff's visit to Washington in the mid-1990s;
Craig Heligman's attendance at a medical conference; and
Scott Jones' attendance at a training session, a short vacation
in Seattle, twice stopping at SeaTac Airport on lay-overs,
and one visit to give a presentation. These brief contacts
with Washington are not continuous and substantial enough
to subject any of the Individual Defendants to general
jurisdiction.” Whalen v. Nat'l Occupational Health Strategies,
LLC, NO. C05-0915RSM, 2006 U.S. Dist. LEXIS 5931 at
*7 (W.D.Wash., Jan. 25, 2006). “The Court does not have
general jurisdiction over Toeppen. First, he is domiciled in
Illinois, not California. Second, his activities in California are
not substantial, systematic, or continuous. In 1996, Toeppen
was in California twice, which he asserts is representative
of his yearly contacts with this state.” Panavision Int'l,
L.P. v. Toeppen, 938 F.Supp. 616, 620 (C.D.Cal.1996), cited
to approvingly at Panavision Int'l, L.P. v. Toeppen, 141
F.3d 1316, 1320 (9th Cir.1998). In evaluating franchisor
defendants, “[T]he only forum-related activities alleged by
plaintiff on the part of individual defendants are phone
calls, written correspondence and one personal visit by
James Edgette to the grand opening of plaintiff's franchise.
Therefore, under the substantial or systematic and continuous
contacts standard of the Ninth Circuit for general jurisdiction,
the individual defendants cannot be subject to this court's
jurisdiction .” Olson v. Entre Computer Centers, Inc., No.
C-87-20417-WAI, 1988 U.S. Dist. LEXIS 17473, at *7-8
(N.D.Cal., Aug. 16, 1988).
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*7  There are insufficient contacts to establish general
jurisdiction over Defendant.

B. Specific Jurisdiction
For specific jurisdiction, Plaintiff must show three factors:
“1) the nonresident defendant must have purposefully availed
himself of the privilege of conducting activities in the forum
by some affirmative act or conduct; 2) plaintiff's claim
must arise out of or result from the defendant's forum-
related activities; and 3) exercise of jurisdiction must be
reasonable.” Roth v. Garcia Marquez, 942 F.2d 617, 620-21
(9th Cir.1991). As Defendant characterizes the suit, Plaintiff's
claims deal with two actions: “(1) Claims relating to a change
order for the Maher Terminals, Inc. warehouse project in
Elizabeth, New Jersey, and (2) a claim that Stephens was not
entitled to a vehicle described as a 1999 Chevrolet K1500
Tahoe.” Doc. 10, Memorandum, at 6:13-15. Though the
claims deal with events that took place in New Jersey and
Alabama respectively, they all arise from the employment
relationship. Separate analysis for the two groups of claims is
unnecessary as neither of them would have arisen but for the
employment. Therefore, all eight contacts listed above (which
deal with the parties' actual course of employment dealings)
are relevant to purposeful availment analysis. Consideration
of reasonableness is put aside for later discussion.

Dealing with the contacts as a whole, Defendant cites to
Ninth Circuit opinions to support his argument that there is
no purposeful availment. First, he cites to Wright v. Yackley,
459 F.2d 287, 289 (9th Cir.1972) for the proposition, “In
the case of personal services, focus must be on the place
where the services are rendered, since this is the place of
the receiver's ... need.” Doc. 10, Memorandum, at 5:1-3.
In Wright, the defendant was a South Dakota doctor who
prescribed medications to a South Dakota resident. The
patient then moved to Idaho and brought suit in that state.
The Ninth Circuit found no specific jurisdiction. Another
case Defendant cites is Sher v. Johnson, 911 F.2d 1357
(9th Cir.1990). Doc. 10, Memorandum, at 5:10-14. In Sher,
plaintiff was a California resident who was charged with a
crime in Florida. He retained Florida counsel for the criminal
case but later sued in California for legal malpractice. The
Ninth Circuit said: “Out-of-state legal representation does not
establish purposeful availment of the privilege of conducting
activities in the forum state, where the law firm is solicited
in its home state and takes no affirmative action to promote
business within the forum state. This, of course, is not the
end of the matter; the Shers allege several additional contacts
between the partnership and California. For example, on three

occasions Johnson travelled to Los Angeles to meet with
the Shers and Nolan in connection with the partnership's
representation of Sher. Even this action, however, when
combined with the firm's underlying representation of a
California client, does not constitute purposeful availment of
the privilege of conducting activities within California.” Sher
v. Johnson, 911 F.2d 1357, 1363 (9th Cir.1990). The court
ultimately found personal jurisdiction largely based on the
fact that the legal partnership accepted property in California
as payment for the representation. Sher v. Johnson, 911 F.2d
1357, 1363 -64 (9th Cir.1990) (jurisdiction based on “the
partnership's entire ‘course of dealing’ with the Shers related
this contract, including the calls and letters, the trips and the
deed”).

*8  Both Wright and Sher can be said to be motivated by
a common policy interest: having certain services available
without having the provider worry about suit in a distant
forum. “[T]he idea that tortious rendition of such services is
a portable tort which can be deemed to have been committed
wherever the consequences foreseeably were felt is wholly
inconsistent with the public interest in having services of
this sort generally available .... a state's dominant interest
on behalf of its citizens in such a case as this is not that
they should be free from injury by out-of-state doctors, but
rather that they should be able to secure adequate medical
services to meet their needs wherever they may go” Wright v.
Yackley, 459 F.2d 287, 290-91 (9th Cir.1972). As a matter of
significant public policy, we wish to ensure that medical care
and legal services for criminal defense are generally available
to all. The same interest does not hold for architectural or
construction services.

In contrast, Plaintiff cites to Hylwa v. Palka, 823 F.2d 310 (9th
Cir.1987) and Integral Development. Corp. v. Weissenbach,
99 Cal.App. 4th 576 (Cal.Ct.App.2002). Doc. 15, Opposition,
at 4:5-6:23. In Hylwa, the defendant was an accountant who
was a resident of Kansas. He provided accounting services to
plaintiff's medical practice, starting when the practice was in
Kansas, and continuing when plaintiff moved the practice to
California. “Palka performed most of the accounting services
while at home in Kansas but traveled to California to work in
Hylwa's offices for seven to ten days during each June from
1981 to 1983, and in August 1983 he returned to California
to work on Hylwa's tax audit.” T.M. Hylwa, M.D., Inc. v.
Palka, 823 F.2d 310, 312 (9th Cir.1987). Specific jurisdiction
was found “Based on his ongoing performance of accounting
services for a California enterprise, including his annual
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business trips to California.” T.M. Hylwa, M.D., Inc. v. Palka,
823 F.2d 310, 314 (9th Cir.1987).

Courts are sensitive to the fact that “when the defendant
cannot reasonably control his own vulnerability to suit,
personal jurisdiction does not lie.” T.M. Hylwa, M.D., Inc. v.
Palka, 823 F.2d 310, 314 (9th Cir.1987). Defendant points
out that he did not seek employment with a California firm,
but instead was recruited by Plaintiff in Alabama to work
on an Alabama construction job. Nevertheless, his contact
was not limited to that one job; he continued to work for
Plaintiff at other sites. The choice to take on additional work
after that contact is significant. “While arguably Palka's initial
contact with California was created by Hylwa's unilateral
decision to move there, Palka's decision to continue serving
as an accountant for Hylwa's California practice from 1981
to 1984 arose not from Hylwa's unexpected relocation but
from Palka's continuing desire to benefit from the contractual
relationship.” T.M. Hylwa, M.D., Inc. v. Palka, 823 F.2d 310,
314 (9th Cir.1987). This rationale also distinguishes Sher. In
that case, the court noted that “the partnership did not solicit
Sher's business in California; Sher came to the firm in Florida.
There is no ‘substantial connection’ with California because
neither the partnership nor any of its partners undertook any
affirmative action to promote business within California.”
Sher v.. Johnson, 911 F.2d 1357, 1362 (9th Cir.1990). The
legal representation was a singular event; it did not lead to
further representation in other matters.

*9  On a similar track, Defendant argues that one reason
for the “purposeful availment” requirement is to allow non-
residents to “take acts to protect against the cost of litigating,
such as purchasing insurance.” Doc. 10, Memorandum, at
6:27-28, citing World-Wide Volkswagen Corp. v. Woodson,
444 U.S. 286, 297 (1980). Defendant notes that he “could not
have purchased insurance if he tried, as his activities were
in New Jersey, not in California.” Doc. 10, Memorandum,
at 6:27-7:4. However, the U.S. Supreme Court said that a
party “can act to alleviate the risk of burdensome litigation
by procuring insurance, passing the expected costs on to
customers, or, if the risks are too great, severing its connection
with the State.” World-Wide Volkswagen Corp. v. Woodson,
444 U .S. 286, 297 (1980). As the U.S. Supreme Court stated,
purchasing insurance is not the only means by which the risk
of litigation can be managed.

The case most factually similar is Integral Development.
Corp. v. Weissenbach, 99 Cal.App. 4th 576
(Cal.Ct.App.2002) which dealt with specific jurisdiction over

an individual in Germany hired by a California company to
be general manager of a subsidiary. The cause of action arose
in the course of Defendant's employment. The employment
contract was “signed by both parties in Munich, Germany....
During the course of his employment, Weissenbach regularly
reported to the California office of Integral-California via
telephone and e-mail regarding the progress of the business
in Germany. He was also in touch with the director of
human resources at Integral regarding expense receipts and
other details of his compensation package. In November
of 1997, Weissenbach traveled to California for a business
meeting at Integral-California's offices to discuss the status
of the business operations of Integral-Germany .” Integral
Development. Corp. v. Weissenbach, 99 Cal.App. 4th 576,
581-82 (Cal.Ct.App.2002). Specific jurisdiction was found
despite defendant's assertion that “he was hired to manage
business operations in Germany. The General Manager
Contract was signed in Germany. He did not approach
Integral-California seeking employment. Rather he was
recruited in Europe by officers of Integral-California, who
were also officers of the European company, Integral-U.K.
The recruitment and initial interviews took place in Europe.
Weissenbach came to California only twice, both times at
the request of Integral-California and for purposes relating
to his position as manager of the German office. He had no
job duties in California, conducted no business in California
and had no customers in California. His job responsibilities
related only to the performance of the company in Germany.
He was paid by Integral-Germany in Deutschmarks.” Integral
Development. Corp. v.. Weissenbach, 99 Cal.App. 4th
576, 585-586 (Cal.Ct.App.2002). Integrated convincingly
demonstrates that specific jurisdiction exists given the similar
factual situation in this case.

C. Reasonableness
*10  In order to defeat the presumption of jurisdiction at

this stage, Defendant “must present a compelling case that
the presence of some other considerations would render
jurisdiction unreasonable.” Burger King Corp. v. Rudzewicz,
471 U.S. 462, 477 (1985). The seven factors to be considered
are (1) the extent of the defendants' purposeful injection into
the forum state's affairs; (2) the burden on the defendant
of defending in the forum; (3) the extent of conflict with
the sovereignty of the defendant's state; (4) the forum state's
interest in adjudicating the dispute; (5) the most efficient
judicial resolution of the controversy; (6) the importance of
the forum to the plaintiff's interest in convenient and effective
relief; and (7) the existence of an alternative forum.
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As discussed in the section on specific jurisdiction, Defendant
purposefully injected himself into California's affairs. The
Ninth Circuit has said that “There may be circumstances
under which the level of purposeful injection into the forum
supports a finding of purposeful availment yet still weighs
against the reasonableness of jurisdiction,” but the discussion
suggests that knowledge on the part of a defendant that there
would be an effect in the forum state is enough to establish
reasonableness. Dole Food Co. v. Watts, 303 F.3d 1104,
1114-15 (9th Cir.2002).

The sovereignty of Alabama, Defendant's home state, is not
greatly impacted as the case largely has to do with actions in
New Jersey. The only interest Alabama has is that it involves
the legal interests of a resident. This is a weak factor in
favor of Defendant. Similarly, California's interest is limited
to the impact the conflict has on one of its corporate citizens.
Nevertheless, California does have an interest in protecting
its citizen from tort or breach of contract.

The heart of this case deals with construction of the Maher
Terminals. The District of New Jersey is an available
alternative forum. Interestingly enough, pursuing this case
in California may not result in effective relief for Plaintiff.
Plaintiff seeks indemnity from Defendant from any award that
the plaintiffs in the New Jersey case might win. Defendant
is not a party to that suit so neither claim nor issue
preclusion would apply. Plaintiff faces the very real risk of
inconsistent verdicts. Overall, dealing with this matter in
coordination with the case already pending in the District of
New Jersey would be the most efficient judicial resolution of
the controversy. Defendant's burden of defending this suit in
California is to be considered. Plaintiff asserts that “almost
all of the evidence relating to SPAN's claims is located in
California.” Doc. 15, Opposition, at 9:22-23. While a large
part of it is in California, much of it is plainly not. The
witnesses to the actual contract modifications and discussions
surrounding the Maher Terminals project are not located in
California. Both parties will have to gather evidence in other
states. In discussing the burden of litigation, Defendant points
out that Plaintiff has retained counsel in New Jersey. Doc. 16,
Reply, at 4:23-25. But it is self evident that Defendant himself
has retained counsel here in California. Overall, “it is not
enough that [defendant] demonstrate that some other forum is
more reasonable than California, it must show a due process
violation.... In this era of fax machines and discount air travel,
requiring [defendant] to defend itself in California under

the circumstances as it alleges them [inability to continue
working while defending suit] would not be so unreasonable
as to violate due process.” Sher v. Johnson, 911 F.2d 1357,
1365 (9th Cir.1990).

*11  Defendant has not convincingly demonstrated that
jurisdiction would be unreasonable in this case. While there
appears to be a good argument to be made for transfer
of venue, assertion of personal jurisdiction over Defendant
comports with due process.

D. Burden
In evaluating this motion, “uncontroverted allegations in
[plaintiff's] complaint must be taken as true, and conflicts
between the facts contained in the parties' affidavits must
be resolved in [plaintiff's] favor for purposes of deciding
whether a prima facie case for personal jurisdiction exists.”
AT & T v. Compagnie Bruxelles Lambert, 94 F.3d 586,
588 (9th Cir.1996), citations omitted. Defendant argues that
“to the extent existing case law prohibits the trier of fact
from weighing the evidence, the law should be changed
in this case ... Due process requires a modification of
the rule in an employer/employee context in order not
to offend traditional notions of fair play and substantial
justice.” Doc. 16, Reply, at 8:20-23 and 9:3-5. The court
would first note that there are no substantial discrepancies
between the parties' representations with respect to the
facts upon which jurisdiction is analyzed; the parties'
conflicting factual assertions concern the substance of the
case. Second, Defendant provides no convincing precedent
for this argument. To the extent that Defendant wishes to
promulgate a new framework for evaluating challenges for
personal jurisdiction, he must take that up on appeal to higher
courts.

IV. Order

Defendant's motion to dismiss for lack of personal jurisdiction
is DENIED.

IT IS SO ORDERED.

All Citations

Not Reported in F.Supp.2d, 2006 WL 1883391

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Blue Flag – Appeal Notification
 Appeal Filed by SPETNER v. PALESTINE INVESTMENT BANK, 2nd

Cir., November 13, 2020

495 F.Supp.3d 96
United States District Court, E.D. New York.

Temima SPETNER, et al., Plaintiffs,
v.

PALESTINE INVESTMENT BANK, Defendant.

19-CV-0005(EK)(RLM)
|

Signed 10/16/2020

Synopsis
Background: American victims of terrorist attacks in Israel,
their families, and their estates brought action against foreign
bank, alleging that it violated several provisions of the
Anti-Terrorism Act (ATA) by facilitating the transfer of
United States dollar-denominated funds to terrorist groups
that incentivized and rewarded suicide bombings by making
“martyr payments” to families of terrorists killed in suicide
missions. Bank, which had neither a physical presence in New
York nor any “correspondent account” maintained in its own
name there, moved to dismiss for, inter alia, lack of personal
jurisdiction.

Holdings: Addressing issues of apparent first impression, the
District Court, Eric R. Komitee, J., held that:

[1] defendant did not purposefully avail itself of the New
York forum through its use of its correspondent account with
its alleged agent in Amman, Jordan, which allegedly held
correspondent accounts with at least two U.S. banks;

[2] the Palestinian Monetary Authority (PMA) did not act
as defendant's agent in New York when it cleared and
settled U.S. dollar-denominated checks drawn on a defendant
account and deposited at another Palestinian bank; and

[3] defendant did not purposefully avail itself of the New
York forum by allegedly “directing” the flow of funds from its
U.S.-based account holder, a putative terrorist organization,
into a New York correspondent account maintained by
defendant's alleged agent.

Motion granted.

Procedural Posture(s): Motion to Dismiss for Lack of
Personal Jurisdiction.

West Headnotes (32)

[1] Finance, Banking, and Credit Relation
Between Institution and Depositor or Account
Holder in General

A “correspondent account” is a domestic bank
account held by a foreign bank used for deposits,
payments, and transfers of funds.

[2] Finance, Banking, and Credit Foreign
Institutions

Finance, Banking, and Credit Relation
Between Institution and Depositor or Account
Holder in General

A foreign bank may use a correspondent account
in New York to facilitate the flow of money
worldwide, often for transactions that otherwise
have no other connection to New York or even
the United States.

[3] Finance, Banking, and Credit Foreign
Institutions

Finance, Banking, and Credit Parties to
transfers

Non-United States banks with correspondent
accounts in New York may send and receive
dollar-denominated funds transfers through their
correspondent accounts, which are held at
U.S. banks with access to the Clearing House
Interbank Payment System (CHIPS) or Federal
Reserve Wire Transfer Network (Fedwire)
system and thus have the ability to clear and
settle funds transfers in New York.

[4] War and National Emergency Crimes
and criminal prosecutions
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“Specially Designated Terrorist” (SDT) and
“Specially Designated Global Terrorist” (SDGT)
designations are used to freeze the assets
of individuals and entities known to provide
material support to terrorist activity as a way to
block terrorist financing.

[5] Aliens, Immigration, and
Citizenship Terrorist activity

Aliens, Immigration, and
Citizenship Terrorist activity

War and National
Emergency Designation of foreign
terrorist organization

War and National Emergency Crimes
and criminal prosecutions

“Foreign Terrorist Organization” (FTO)
designation, which applies to foreign
organizations that are known to engage in
terrorist activity and threaten the security of
United States citizens or the national security
of the U.S., triggers an asset freeze, imposes
immigration restrictions on members of the
organization by virtue of their membership, and
triggers a criminal prohibition on knowingly
providing material support or resources to the
designated organization.

[6] Federal Courts Weight and sufficiency

To overcome a defendant's motion to dismiss for
lack of personal jurisdiction, plaintiffs bear the
burden of establishing a prima facie case that in
personam jurisdiction is proper under both the
Federal Rules of Civil Procedure and the U.S.
Constitution. Fed. R. Civ. P. 12(b)(2).

[7] Federal Courts Actions by or Against
Nonresidents;  "Long-Arm" Jurisdiction

Federal Courts Personal jurisdiction

Federal district court may exercise personal
jurisdiction to the extent allowed by the law of
the state in which it sits. Fed. R. Civ. P. 4(k).

[8] Courts Business contacts and activities; 
 transacting or doing business

Courts Agents, Representatives, and Other
Third Parties, Contacts and Activities of as
Basis for Jurisdiction

Under the New York long-arm statute, courts
have jurisdiction over non-domiciliaries that
transact any business within the state, in person
or through an agent, in a cause of action arising
from such transaction. N.Y. CPLR § 302(a)(1).

[9] Courts Actions by or Against
Nonresidents, Personal Jurisdiction In;  "Long-
Arm" Jurisdiction

New York's long-arm statute is less expansive
in its reach than the Constitution would permit;
accordingly, it would be a “rare case” in which
the exercise of jurisdiction that is permissible
under the statute would nonetheless be found
unconstitutional. U.S. Const. Amend. 14; N.Y.
CPLR § 302(a)(1).

[10] Courts Purpose, intent, and foreseeability; 
 purposeful availment

To satisfy the New York long-arm statute,
a plaintiff must plead some act by which
the defendant purposely availed itself of the
privilege of conducting activities in New York,
thereby invoking the benefits and protections of
its laws. N.Y. CPLR § 302(a)(1).

[11] Courts Purpose, intent, and foreseeability; 
 purposeful availment

Under New York's long-arm statute, personal
jurisdiction may be proper even though the
defendant never enters New York, so long as the
defendant's activities there were purposeful and
there is a substantial relationship between the
transaction and the claim asserted. N.Y. CPLR §
302(a)(1).
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[12] Courts Agents, Representatives, and Other
Third Parties, Contacts and Activities of as
Basis for Jurisdiction

Under New York's long-arm statute, jurisdiction
may be based on the acts of an agent where the
alleged agent acted in New York for the benefit
of, with the knowledge and consent of, and under
some control by, the nonresident principal. N.Y.
CPLR § 302(a)(1).

[13] Constitutional Law Representatives of
organizations;  officers, agents, and employees

Courts Agents, Representatives, and Other
Third Parties, Contacts and Activities of as
Basis for Jurisdiction

Although the New York long-arm statute and
the Due Process Clause of the United States
Constitution are not technically coextensive, the
New York requirements for agency, namely,
benefit, knowledge, and some control, are
consonant with the due process principle that a
defendant must have purposefully availed itself
of the privilege of doing business in the forum.
U.S. Const. Amend. 14; N.Y. CPLR § 302(a)(1).

[14] Courts Purpose, intent, and foreseeability; 
 purposeful availment

Whether, for purposes of New York's long-arm
statute, a defendant has purposefully availed
itself of the New York forum is a fact-
intensive inquiry that requires the trial court to
closely examine the defendant's contacts for their
quality. N.Y. CPLR § 302(a)(1).

[15] Courts Business contacts and activities; 
 transacting or doing business

To conclude that jurisdiction lies under New
York's long-arm statute, a court must satisfy
itself that the given causes of action “arise from”
the transactions that touched New York, that is,
that there is an articulable nexus, or substantial
relationship, between the claim asserted and the
defendant's actions that occurred in New York.
N.Y. CPLR § 302(a)(1).

[16] Courts Allegations, pleadings, and
affidavits

Establishing the nexus or substantial relationship
between the claim asserted and the defendant's
actions that occurred in New York, as required
by New York's long-arm statute, is not a heavy
burden; a plaintiff need only plead facts showing
the defendant's or its agent's transaction of
business is not completely unmoored from the
legal claim, regardless of the ultimate merits of
the claim. N.Y. CPLR § 302(a)(1).

[17] Courts Business contacts and activities; 
 transacting or doing business

Where at least one element of a plaintiff's claims
arises from New York contacts, the relationship
between the business transaction and the claim
asserted supports specific jurisdiction under New
York's long-arm statute. N.Y. CPLR § 302(a)(1).

[18] Courts Allegations, pleadings, and
affidavits

To satisfy New York's long-arm statute, the
plaintiff's prima facie showing must include
an averment of facts that, if credited by the
ultimate trier of fact, would suffice to establish
jurisdiction over the defendant. N.Y. CPLR §
302(a)(1).

[19] Federal Courts Evidence;  Affidavits

In addition to the pleadings, courts may rely
on outside materials in considering a motion to
dismiss for lack of personal jurisdiction. Fed. R.
Civ. P. 12(b)(2).

[20] Federal Courts Presumptions and burden
of proof

On motion to dismiss for lack of personal
jurisdiction, the allegations in the complaint
must be taken as true to the extent they are
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uncontroverted by the defendant's affidavits.
Fed. R. Civ. P. 12(b)(2).

[21] Federal Courts Terrorism

For purposes of action brought by American
victims of terrorist attacks in Israel alleging
that defendant, a foreign bank that had neither
a physical presence nor its own correspondent
account in New York, violated the Anti-
Terrorism Act (ATA) by facilitating the transfer
of United States dollar-denominated funds to
terrorist groups, defendant did not purposefully
avail itself of New York forum, as required
for district court to exercise jurisdiction under
state's long-arm statute, through its use of its
correspondent account with Jordanian entity
which allegedly held correspondent accounts
with at least two U.S. banks; plaintiffs did
not allege that defendant transacted business
in New York itself, defendant's garden-
variety correspondent banking relationship with
Jordanian entity did not, absent non-conclusory
allegations that entity acted under control
or at direction of defendant, create agency
relationship, and entity was not alleged to
have been part of funds-related conspiracy. 18
U.S.C.A. § 2331 et seq.; N.Y. CPLR § 302(a)(1);
Fed. R. Civ. P. 4(k).

[22] Courts Banks and banking

A defendant bank's use of a New York
correspondent bank account, standing alone,
may be considered a “transaction of business”
under New York's long-arm statute if the
defendant's use of the correspondent account was
purposeful. N.Y. CPLR § 302(a)(1).

[23] Finance, Banking, and Credit Relation
Between Institution and Depositor or Account
Holder in General

Under New York law, a correspondent bank
relationship, standing alone, does not create an
agency relationship.

[24] Courts Agents, Representatives, and Other
Third Parties, Contacts and Activities of as
Basis for Jurisdiction

Practical analysis undertaken by courts in
determining whether an agency relationship
exists for the purpose of establishing personal
jurisdiction under New York's long-arm statute
turns on the elements of the classic agency
relationship: that the in-forum intermediary
acted (1) for the benefit of, (2) with the
knowledge and consent of, and (3) under some
degree of control of the non-resident principal.
N.Y. CPLR § 302(a)(1).

[25] Conspiracy Liability for acts of
coconspirators in general

Under New York law, a co-conspirator
relationship is one sub-species of the principal-
agency relation, such that acts of conspirators
bind their co-conspirators.

[26] Federal Courts Terrorism

For purposes of action brought by American
victims of terrorist attacks in Israel alleging that
defendant, a foreign bank that had neither a
physical presence nor any correspondent account
maintained in its name in New York, violated
the Anti-Terrorism Act (ATA) by facilitating
the transfer of United States dollar-denominated
funds to terrorist groups, defendant did not
purposefully avail itself of New York forum, as
required for district court to exercise jurisdiction
under state's long-arm statute, through its
relationship with the Palestinian Monetary
Authority (PMA), which functioned as central
bank for Palestinian Territories; PMA was
alleged to have engaged only in routine check
clearing and settlement transactions on behalf
of Palestinian banks, and, absent allegations
that defendant exercised direction or control
over PMA's contacts with New York, plaintiffs
failed to establish agency relationship between
defendant and PMA. 18 U.S.C.A. § 2331 et seq.;
N.Y. CPLR § 302(a)(1); Fed. R. Civ. P. 4(k).
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[27] Courts Business contacts and activities; 
 transacting or doing business

Although establishing an articulable nexus
between the claim asserted and the defendant's
actions that occurred in New York, as required
by New York's long-arm statute, is not a
heavy burden and does not require causation, it
nevertheless limits the “transaction-of-business”
prong of the statute to confer jurisdiction
only over those claims in some way arguably
connected to the transaction. N.Y. CPLR § 302(a)
(1).

[28] Federal Courts Terrorism

For purposes of action brought by American
victims of terrorist attacks in Israel alleging
that defendant, a foreign bank that had neither
a physical presence nor its own correspondent
account in New York, violated the Anti-
Terrorism Act (ATA) by facilitating the transfer
of United States dollar-denominated funds to
terrorist groups, defendant did not purposefully
avail itself of the New York forum, as required
for district court to exercise jurisdiction under
state's long-arm statute, by allegedly “directing”
flow of funds from its U.S.-based account
holder, a putative terrorist organization, into
New York correspondent account maintained
by defendant's alleged agent; defendant did not
exercise control over “agent's” selection and use
of its correspondent account but, at most, was
alleged to have provided payment instructions to
account holder making dollar-denominated wire
transfers, which was insufficient for it to transact
business in New York forum through an agent.
18 U.S.C.A. § 2331 et seq.; N.Y. CPLR § 302(a)
(1); Fed. R. Civ. P. 4(k).

[29] Courts Business contacts and activities; 
 transacting or doing business

Courts must look at the totality of circumstances
concerning the party's interactions with, and
activities within, the state when determining
whether the party has “transacted business” in
New York, for purposes of New York's long-arm
statute. N.Y. CPLR § 302(a)(1).

[30] Federal Civil Procedure Jurisdictional
discovery

Court may order discovery when it concludes
that a plaintiff may be able establish jurisdiction
if given the opportunity to develop a full factual
record.

[31] Federal Civil Procedure Jurisdictional
discovery

Jurisdictional discovery is appropriate where
there are contested allegations sufficient to
articulate a colorable basis for personal
jurisdiction, which could be established with
further development of the factual record.

[32] Federal Civil Procedure Jurisdictional
discovery

In action brought by American victims of
terrorist attacks in Israel, alleging that foreign
bank violated the Anti-Terrorism Act (ATA) by
facilitating the transfer of United States dollar-
denominated funds to terrorist groups, the district
court declined to order jurisdictional discovery
where plaintiffs had not sought jurisdictional
discovery in the case, the parties acknowledged
that the jurisdictional analysis was a legal
question, not a dispute of fact, and the court did
not find a colorable basis to find a principal-
agent relationship between bank and any third
party, or to find that conspiracy-based personal
jurisdiction in New York was proper in the case.
18 U.S.C.A. § 2331 et seq.
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MEMORANDUM AND ORDER

ERIC KOMITEE, United States District Judge:

**1  *101  Plaintiffs in this case are American victims of
terrorist attacks, their families and estates. The Amended
Complaint (Complaint) alleges that the defendant bank
violated several provisions of the Anti-Terrorism Act (ATA),
18 U.S.C. § 2331 et seq., by facilitating the transfer of U.S.
dollar-denominated funds to terrorist groups that incentivized
and rewarded suicide bombings. The Defendant has moved
to dismiss for lack of personal jurisdiction in New York and
for failure to state a claim on which relief can be granted. For
the reasons below, I grant the motion to dismiss for lack of
personal jurisdiction. Given that, I do not reach the question
of whether the Complaint states a valid claim for substantive
relief.

I. Background

The terrorist attacks at issue occurred in Israel between
September 2001 and March 2003 (the “relevant period”),
and the facts recited over fifty pages of the Complaint are
grotesque, describing bombs exploded in public squares,
civilians killed and maimed, and families scarred for life.
Plaintiffs allege that these attacks were incentivized and
rewarded by Saddam Hussein, who diverted money sent to
Iraq under the United Nations’ humanitarian Oil-for-Food
Program to pay the families of terrorists killed in suicide
missions. See Amended Complaint ¶¶ 526-30, ECF No. 36
(Compl.).

*102  The defendant, Palestine Investment Bank (PIB), is
said to have facilitated these so-called “martyr payments”
in the Palestinian Territories through the account of one
of its customers, Rakad Salem. Salem was the leader of a
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terrorist organization called the Arab Liberation Front (ALF),
the Palestinian proxy of Saddam Hussein's regime. Id. ¶ 2.
ALF was “well-known for its financial support for terrorist
operatives.” Id. ¶ 624. Attached to the Complaint are copies
of two checks allegedly drawn on Salem's account at PIB, in
the amount of $15,000 each. See Compl. Ex. A. These are
made out to the families of two suicide bombers who carried
out the Ben Yehuda Street attack in Jerusalem on December 1,
2001. Both checks are marked with the notation “martyr” in

Arabic. 1  See id. Plaintiffs allege that ALF handed out checks
like these at well-attended ceremonies that were reported on
widely in the Palestinian press and elsewhere, which had the
effect of incentivizing additional violence. See Compl. ¶¶
513-25. The amounts of the payments are said to have ranged
from $10,000 to $25,000. Id. ¶ 21.

1 Also attached to the Complaint are two checks
drawn on the same account at PIB, in the amount
of $10,000 each, which are marked with the
same notation. See Compl. Ex. A. The Complaint
does not connect these two payments to any of
the specific attacks that injured Plaintiffs, but
they appear to be additional examples of martyr
payments drawn on Salem's PIB account.

Plaintiffs also allege that PIB maintained a bank account
for the Holy Land Foundation (HLF), an organization that
raised funds for the terrorist group Hamas. Id. ¶¶ 9-10.
Unlike the Saddam-ALF allegations, Plaintiffs do not identify
any specific payments made from the HLF bank account in
support of terrorist activity, but they allege that, in general,
the HLF supported Hamas activities by directing funds to its
offices and affiliated entities. Id. ¶¶ 579-81.

**2  Based on PIB's alleged role in facilitating martyr
payments and other funds transfers, Plaintiffs bring the
following causes of action against PIB: (1) conspiracy to
provide material support for international terrorism; (2)
providing material support for international terrorism; and (3)

aiding and abetting acts of international terrorism. 2  These
civil causes of actions are authorized by the ATA, as now
amended by the Justice Against Sponsors of Terrorism Act.
18 U.S.C. § 2333(a) and (d).

2 In support of their first two claims, Plaintiffs
allege that the Defendant itself committed acts of
international terrorism by violating, and conspiring
to violate, the material support statute, 18 U.S.C.
§ 2339A. In support of their third claim, Plaintiffs

allege that the Defendant provided substantial
assistance to other entities that committed acts of
international terrorism, without reference to the
material support statute.

There are a multitude of terrorism-financing cases in the
Second Circuit concluding that jurisdiction lies over banks
that executed funds transfers in New York themselves, either
through their New York branch or a “correspondent account”
they maintained in their own name. This case is one step
removed from those cases, however, because PIB is alleged to
have processed the relevant transactions exclusively through
its relationships with third parties outside of the United States.
There appears to be no controlling case assessing whether
a bank is subject to personal jurisdiction in these precise
circumstances.

In support of their contention that PIB is subject to personal
jurisdiction, Plaintiffs identify three different courses of
action through which PIB is said to have transacted in New
York, either directly or through an agent, despite having no
branch or correspondent account here.

*103  First, Plaintiffs allege that the funds transfers leading
to the martyr payments required sustained, foreseeable action
by PIB's “agent” in New York — the Arab Jordan Investment
Bank, or AJIB — in order to reach Salem's account at PIB.
Even though PIB's correspondent account with AJIB was at
AJIB's Amman, Jordan branch, Plaintiffs contend that the use
of that Jordanian account necessitated follow-on actions by
AJIB in New York that should satisfy the long-arm statute.

Second, Plaintiffs allege that the Palestinian Monetary
Authority (PMA) also acted as PIB's agent in New York
when it cleared and settled dollar-denominated checks drawn
on a PIB account and deposited at another Palestinian bank
(including, at times, Salem's “martyr payments”).

Third, Plaintiffs allege that the HLF, a fundraising
organization for the terrorist group Hamas, sent funds from
its bank account in Richardson, Texas through intermediaries
(including AJIB) in order to reach the HLF's account at PIB.
In connection with these transfers, Plaintiffs allege that PIB
“directed” the flow of funds into a New York correspondent
account that AJIB maintained.

Through these transactions, detailed below, Plaintiffs claim
that PIB purposefully availed itself of the New York forum.
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A. ALF-AJIB Allegations
Plaintiffs allege that funding for the martyr payments came
from the U.N.’s Oil-for-Food Program. Because Iraq was a
designated “State Sponsor of Terrorism” during the relevant
period, the regime was subject to strict economic sanctions
and had access to that program only for humanitarian
purposes. Compl. ¶¶ 526-28. Funds collected from Iraqi
oil sales under the program were processed exclusively
from a U.N. account held at BNP Paribas's branch in New
York during the relevant period, id. ¶ 529; but, as U.N.
investigators would later learn, significant oil revenues were
“subsequently diverted” from the BNP account “through
elaborate kickback schemes” and sent to accounts controlled
by Saddam Hussein's regime. Id. ¶ 530. As alleged, at least
some of the diverted funds went to the head office of Iraq's
state-owned Al-Rafidain Bank in Baghdad. Id. ¶ 532.

**3  [1]  [2]  [3] According to the Complaint, these funds
were then covertly transferred to Al-Rafidain Bank's branch
in Amman, Jordan. Id. Although the funds were destined for
Rakad Salem, the ALF leader in the Palestinian Territories,
Al-Rafidain could not send the money directly to Salem's
account at PIB. Id. ¶¶ 533-34. The reason had to do with PIB's
lack of direct access to the New York banking system: while
the martyr payments were transmitted by Saddam Hussein
in U.S. dollars, and ultimately paid to the recipients in U.S.
dollars, PIB could not receive wire transfers denominated
in dollars. See id. at ¶¶ 21, 534-35. This was because PIB
did not participate directly in New York-based wire payment

systems like CHIPS 3  or *104  Fedwire, 4  nor did it hold a
correspondent account with a bank in the United States that

did participate. 5

3 The Clearing House Interbank Payment System
(CHIPS) is the primary provider of clearing and
settlement services in U.S. dollar-denominated
funds for Eurodollar transactions. Compl. ¶ 551
n.13. Eurodollar transactions refer, somewhat
counterintuitively, to any U.S. dollar-denominated
deposits at banks outside the United States. Id. ¶
534 n.10. Banks must have a CHIPS account to
settle a transaction in New York through the CHIPS
system. Declaration of Richard George in Support
of Plaintiffs’ Opposition ¶¶ 8-9, ECF No. 42-1
(George Decl.). PIB did not, as indicated above.
During the relevant time period, CHIPS estimated

that it handled 95% of all U.S. dollar payments
moving between countries. See id. ¶ 9.

4 The Federal Reserve Wire Transfer Network
(Fedwire) is a provider of clearing and settlement
services in U.S. dollar-denominated funds operated
by the United States Federal Reserve Banks
that allows financial institutions to electronically
transfer funds. A foreign bank with no physical
U.S. presence cannot directly participate in the
CHIPS or Fedwire systems. George Decl. ¶ 14. As
with CHIPS, non-U.S. banks may access Fedwire
through correspondent bank accounts. Id. ¶ 16.

5 A correspondent account is “a domestic bank
account held by a foreign bank ... used for deposits,
payments and transfers of funds.” Licci ex rel. Licci
v. Lebanese Canadian Bank, SAL (“Licci IV”),
732 F.3d 161, 165 n.3 (2d Cir. 2013) (cleaned
up). A foreign bank may use a correspondent
account in New York to “facilitate the flow
of money worldwide, often for transactions that
otherwise have no other connection to New York,
or indeed the United States.” Id. (quoting Licci
v. Lebanese Canadian Bank (“Licci III”), 20
N.Y.3d 327, 338, 960 N.Y.S.2d 695, 984 N.E.2d
893 (2012)). Non-U.S. banks with correspondent
accounts in New York can send and receive
dollar-denominated funds transfers through their
correspondent accounts, which are held at U.S.
banks with access to the CHIPS or Fedwire system
and thus have the ability to clear and settle funds
transfers in New York.

PIB therefore had to insert an intermediary between Al-
Rafidain's Amman branch and itself. That intermediary was
AJIB in Amman. AJIB could receive (and settle) the dollar-
denominated wires because it held correspondent accounts
with at least two United States banks (Chase Manhattan
Bank and the Bank of New York). See Compl. ¶¶ 534, 536.
PIB's correspondent banking relationship with AJIB thereby
enabled PIB to offer customers the option of maintaining
dollar-denominated accounts through which they could pay
and deposit dollar-denominated checks. See id. ¶ 535.

Thus, the Oil-for-Food funds allegedly went from the Al-
Rafidain Bank branch in Amman to PIB's correspondent
account at AJIB, also in Amman. Id. ¶¶ 532-33. (AJIB and
PIB each maintained accounts with the other.) As alleged, the
U.S. dollar transfer from Al-Rafidain to PIB's correspondent
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account at AJIB would have needed to be cleared in New
York. George Decl. ¶ 22. Indeed, Plaintiffs allege that
these funds did clear through one of AJIB's New York

correspondent accounts. 6  Compl. ¶¶ 532-36; George Decl. ¶¶
30-31. (Plaintiffs’ expert avers that, in general, when sending
a U.S. dollar-denominated transfer from one non-U.S. bank
account to another, the first bank — here, Al-Rafidain —
would instruct its U.S. correspondent bank to transfer money
to the U.S. bank where the beneficiary — here, AJIB — had

a correspondent account. 7  See George Decl. ¶¶ 17-18.)

6 Plaintiffs identify a few alternative systems outside
of the United States that offer limited U.S. dollar
processing for participating banks, but rule them
out because AJIB “did not advertise use of those
systems and presumably chose not to access them.”
George Decl. ¶ 21.

7 Plaintiffs do not explain how Al-Rafidain could
have instructed a U.S. correspondent bank to
send a dollar-denominated funds transfer to AJIB's
correspondent bank, given the “severe restrictions
imposed on Iraq's economy by U.N. and U.S.
sanctions.” See Compl. ¶ 531.

**4  After the funds landed at AJIB, AJIB would (based
on the undisputed description in the parties’ declarations)
notify PIB of a deposit into its correspondent account for the
benefit of PIB's account holder. PIB would then debit AJIB's
correspondent account at PIB in the same amount and credit
the account holder — here, *105  Rakad Salem — by way of

book entries. 8  Salem later drew funds from his PIB account
to make martyr payments to the families of suicide bombers.
See, e.g., Compl. ¶¶ 515, 623.

8 The parties’ declarations provide extensive
additional detail about the funds transfer process:
Defendant explains that U.S. dollar transfers
were settled between PIB and AJIB by way
of book entries, rather than by wiring funds.
See Declaration of Mohammad Sami Aghbar in
Support of Defendant's Motion to Dismiss ¶ 26,
ECF No. 41-2 (“Aghbar Decl.”). This meant that
when a bank outside of Palestine, on behalf of
a customer, wanted to send a dollar-denominated
transfer to a PIB account holder, the originator bank
would send the transfer to AJIB for the benefit of
the PIB account holder. See id. ¶ 25. AJIB would
credit PIB's correspondent account in the amount

of the transfer, notify PIB, and request that PIB
credit its account holder. Id. PIB would then debit
AJIB's correspondent account in the amount of the
transfer and credit the funds to its account holder.
Id. The banks followed a similar process in reverse
to process a transfer from a PIB account holder to
an individual or entity outside of Palestine. See id.
¶ 24. Because PIB had no direct access to the U.S.
banking system, AJIB handled the clearing and
settling of U.S. dollar-denominated transactions to
or from PIB account holders. See id. ¶¶ 27-28.
Plaintiffs characterize PIB's use of AJIB for
handling U.S. dollar-denominated transactions as
“nesting”, which “occur[s] when a foreign financial
institution gains access to the U.S. financial
system by operating through a U.S. correspondent
account belonging to another foreign financial
institution.” George Decl. ¶ 29. Accordingly, when
PIB requested that AJIB process an outbound
dollar-denominated transfer on behalf of a PIB
account holder, PIB was instructing AJIB to
process the transaction through AJIB's New York
correspondent accounts, id. ¶ 30; and when a bank
outside of the Palestinian Territories wanted to
send a transfer to a PIB account holder, it was in
fact sending the transfer to AJIB's correspondent
account in New York for the benefit of PIB, id. ¶
31. Plaintiffs attach AJIB's profile in the January
2003 Bankers’ Almanac, which advertised that
AJIB processed U.S. dollars through New York
correspondent accounts and, separately, listed PIB
as a “related company.” See id. ¶¶ 34, 36, Ex. 3.

Plaintiffs do not allege that PIB itself had direct contact with
the New York banking system at any point along this chain;
instead, they allege only that PIB had contact with AJIB
in Amman, by way of book-to-book transfers between the
two banks. Plaintiffs do, however, argue that PIB knew and
intended that AJIB would necessarily transact in the New
York banking system as a consequence of PIB's decision to
offer dollar-denominated bank accounts to its customers, see
Compl. ¶ 555; George Decl. ¶ 37; and they claim that in doing
so, AJIB acted as PIB's agent.

In sum, Plaintiffs allege that PIB knew Salem was distributing
these funds from his account to reward and incentivize
terrorism. Compl. ¶¶ 540, 623. In leveling this allegation,
Plaintiffs identify a conspiracy comprised of Saddam
Hussein's regime in Iraq; its Palestinian proxy, the ALF; the
ALF's Palestinian leader, Salem; PIB; and others. The object
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of this conspiracy, they allege, was to incentivize and reward
suicide attacks in Israel between September 2001 and March
2003. See id. ¶¶ 2, 526-41. Importantly (for the jurisdictional
analysis to follow), the Complaint does not allege that AJIB
was a member of this conspiracy.

B. PMA Allegations
**5  Plaintiffs also allege a second mechanism through

which, they say, PIB availed itself of the New York forum in
a manner giving rise to jurisdiction. This is PIB's relationship
with the Palestinian Monetary Authority (PMA), which
functioned as the central bank for the Palestinian Territories.
Plaintiffs point to what they describe as sustained, purposeful
contacts with New *106  York that are inherent in that course
of dealing.

The Complaint avers that U.S.-dollar checks drawn on
PIB accounts and deposited at other Palestinian banks —
including, “in most cases,” checks Salem paid to the “martyrs’
” families, Compl. ¶ 21 — were cleared and settled in the
United States via the PMA. Id. ¶ 551. In order to reduce
transaction costs, the PMA first “set[ ] off countervailing
debts among Palestinian banks” to determine their net credit
or debt. Id. ¶ 552. The PMA held a correspondent bank
account with at least one U.S. bank during the relevant period

(the New York branch of Arab Bank, Plc 9 ), which it used
to coordinate the settlement of balances due to or owed by
Palestinian banks, including PIB. Id. ¶ 553. Plaintiffs allege
that PIB knew that its customers’ U.S. dollar-denominated
checks, in most cases, were processed through the PMA's
clearinghouse in the Palestinian Territories and ultimately
settled in New York. Id. ¶¶ 552-55.

9 Plaintiffs allege that PMA used Arab Bank, Plc
until March 29, 2003, and then moved this function
to Bank of New York. Compl. ¶ 554 n.16.

In support of the allegation that PIB knew about the
involvement of New York banks in clearing and settling its
transactions, Plaintiffs point to a letter from PIB to the Bank of
New York (BoNY) dated July 20, 2005 — over two years after
the relevant period. The letter concerns a payment order from
the PMA to BoNY regarding a credit due to PIB. See Compl. ¶

561; Ex. B. 10  After BoNY blocked the transfer, PIB reached
out to BoNY directly to request the release of the funds (about
$650,000). As discussed in greater detail below, Plaintiffs
argue that the communication demonstrates PIB's knowledge
of — and direct interaction with — a correspondent bank in

New York as part of U.S. dollar-denominated check clearing
and settlement on behalf of PIB customers, albeit after the
period giving rise to Plaintiffs’ claims. Id. ¶ 561.

10 To coordinate the payment of the credit due to
PIB, the PMA issued a payment order to its
correspondent account at BoNY designated for
the benefit of AJIB's correspondent account at
JPMorgan Chase in New York (formerly Chase
Manhattan Bank), for further credit to PIB's
correspondent account at AJIB in Jordan. Id. ¶¶
558-59.

C. HLF Allegations
In Plaintiffs’ third example of PIB's alleged ties to New
York, they allege that PIB maintained a bank account for
the Holy Land Foundation (HLF), a U.S.-based fundraising

organization for Hamas, during the relevant period. 11  Compl.
¶ 9. The HLF is not alleged to have played any role in
the martyr-payment program perpetrated by Saddam Hussein
and the ALF, but Plaintiffs point out that the HLF had its
own history of support for terrorist activity. They cite to the
HLF's May 1997 designation by the Government of Israel
as an organization that “deals in the practice of transferring
monies to families of Hamas activists, who carried out deadly
attacks,” id. ¶ 570, and its December 2001 designation by
the United States as an organization that “masquerades as a
charity, while its primary purpose is to fund Hamas.” Id. ¶¶
578-80. The U.S. designation in 2001 was accompanied by
an order blocking all HLF assets in the United States. Id. ¶
578. Plaintiffs attribute five of the thirteen terrorist attacks
identified in *107  the Complaint to Hamas terrorists, dating

from December 2001 to October 2002. 12

11 On December 5, 2001, the HLF was designated
a Specially Designated Global Terrorist by the
United States government because of its support
for Hamas. Id. ¶¶ 578-79; see also infra note 16
(describing terrorism designations used by the U.S.
Departments of State and Treasury).

12 These are the Ben Yehuda Street Bombings on Dec.
1, 2001, id. ¶ 22; the Sheffield Club Bombing on
May 7, 2002, id. ¶ 94; the Passover Massacre at the
Park Hotel in Netenaya on Mar. 27, 2002, id. ¶ 111;
the Patt Junction Bus #32A Bombing on June 18,
2002, id. ¶ 117; and the Ariel Bombing on Oct. 27,
2002, id. ¶ 333.
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**6  Plaintiffs allege that HLF transferred money from
the United States to its PIB account in the Palestinian
Territories using AJIB's correspondent bank account at Chase
Manhattan Bank (again, because PIB did not have its own
U.S. correspondent account). Id. ¶¶ 572-74. Plaintiffs identify
a funds transfer in August 2001 — before the HLF's assets
were blocked by the United States government — in the
amount of $5,646. This transfer originated from an HLF
account at BankOne in Richardson, Texas and was routed
through AJIB's correspondent account at Chase Manhattan
Bank, for the ultimate benefit of the HLF's PIB account in
Ramallah. Although Plaintiffs supply only this one example
of an HLF funds transfer (pre-dating the relevant period), they
allege that the HLF “repeatedly transferred money from the
United States to its offices in the Palestinian Territories,” id.
¶ 572, and that all funds transfers reached the HLF's PIB
account “in the exact same manner each time.” Id. ¶ 576.

Plaintiffs surmise that the HLF must have received payment
instructions from PIB in advance to effectuate these transfers.
There is no other way HLF would have known to approach
AJIB as intermediary, Plaintiffs contend, because PIB was
not advertising its correspondent relationship with AJIB
in any of the usual venues — places like the SWIFT

system 13  or the Bankers’ Almanac 14  — at the time of

the transfer. 15  See id. ¶ 576 (Because PIB “was neither
on the SWIFT system nor advertising its correspondent
accounts in the Bankers’ Almanac at that time, ... HLF's
offices in Texas likely provided its local bank with specific
instructions identifying each bank in the chain to its account
at Defendant Palestine Investment Bank”); id. ¶ 577 (“HLF's
Ramallah office must have provided HLF in Texas with
payment instructions they received from Defendant Palestine
Investment Bank.”). Plaintiffs allege that by providing its
account holder with instructions to send a funds transfer to
AJIB's correspondent account at Chase Manhattan Bank, PIB
“affirmatively directed HLF transfers through New York.”
Id. ¶ 575. Notwithstanding PIB's alleged role in the HLF
transactions, Plaintiffs make no specific allegations about the
August 2001 funds transfer being connected to any of the
terrorist attacks at issue, nor do they identify any other funds
transfers from HLF's account to support terrorist activity.
Given the HLF's connection to Hamas, Plaintiffs allege that
by providing financial services to HLF, PIB was aiding and
abetting the Hamas terrorist organization. Id. ¶¶ 4, 538.

13 SWIFT is a global private network that
enables financial institutions to send and receive

information about financial transactions in a
standardized message format. See Compl. ¶ 542
n.14. Banks that are on the SWIFT network can
communicate with each other about how to send or
receive a transaction.

14 The Bankers’ Almanac is a reference book used
by banks to obtain information about other banks,
including to identify their correspondent accounts.
Id. ¶ 537.

15 Plaintiffs do not make a similar allegation about
the ALF-AJIB transfers described in Section I.A,
above. The Complaint does not explain how Al-
Rafidain knew to send the funds transfers to PIB's
correspondent account at AJIB in order to reach
Salem's account at PIB, but it does not allege that
PIB must have provided instructions to do so.

*108  D. Alleged Material Support for Terrorism
[4]  [5] As a result of dollar-denominated funds transfers

to the ALF (via Salem) and the HLF, Plaintiffs allege the
following terrorist groups received support from PIB during
the relevant period: Hamas, the Palestinian Islamic Jihad, and
the Popular Front for the Liberation of Palestine, each of
which was designated a Specially Designated Terrorist (SDT)
in 1995, a Foreign Terrorist Organization (FTO) in 1997, and
a Specially Designated Global Terrorist (SDGT) in 2001; and
the Al Aqsa Martyrs Brigade, which was designated an SDT,

FTO, and SDGT in 2002. 16  Id. ¶¶ 584-616. These terrorist
organizations, in turn, are alleged to have perpetrated one
or more of the attacks that killed and injured Plaintiffs or
their family members. Id. ¶¶ 22-462. Plaintiffs allege that PIB
played a “significant and integral role” in facilitating these
terrorist attacks “by making large U.S. dollar-denominated
rewards available to the families of these operatives.” Id. ¶ 15.

16 Organizations and individuals can be designated
as an SDT by the U.S. Department of the
Treasury under Executive Order 12947, which was
enacted in 1995; and an SDGT by either the
U.S. Department of State or the U.S. Department
of the Treasury under Executive Order 13224,
which was enacted in 2001. The SDT and SDGT
designations are used to freeze the assets of
individuals and entities known to provide material
support to terrorist activity as a way to block
terrorist financing. See Audrey Kurth Cronin,
The “FTO List” and Congress: Sanctioning
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Foreign Terrorist Organizations, CRS Report for
Congress (Oct. 21, 2003) at CRS-4 (discussing
the SDT and SDGT designations). Organizations
can also be designated as an FTO by the
U.S. Department of State, pursuant to Section
219 of the Immigration and Nationality Act, as
amended by the Antiterrorism and Effective Death
Penalty Act. The FTO designation applies to
foreign organizations that are known to engage
in terrorist activity and threaten the security of
U.S. citizens or the national security of the
United States. Id. at CRS-2. This designation
triggers an asset freeze, imposes immigration
restrictions on members of the organization by
virtue of their membership, and triggers a criminal
prohibition on knowingly providing material
support or resources to the designated organization.
See Foreign Terrorist Organizations, Bureau of
Counterterrorism, U.S. Dep't of State, state.gov/
foreign-terrorist-organizations/.

II. Legal Standards

**7  [6]  [7]  [8]  [9] To overcome PIB's motion to
dismiss, Plaintiffs bear the burden of establishing a prima
facie case that in personam jurisdiction is proper under
both the Federal Rules of Civil Procedure and the U.S.
Constitution. Licci ex rel. Licci v. Lebanese Canadian Bank,
SAL (“Licci IV”), 732 F.3d 161, 167-68 (2d Cir. 2013). Fed.
R. Civ. P. 4(k) allows a federal district court to exercise
personal jurisdiction to the extent allowed by the law of
the state in which it sits. The New York “long-arm” statute
provides, in turn, that courts have jurisdiction over non-
domiciliaries that “transact[ ] any business within the state,”
“in person or through an agent,” in a “cause of action
arising from” such transaction. N.Y. C.P.L.R. § 302(a)(1).
The New York statute is less expansive in its reach than the
Constitution would permit, which has led the Second Circuit
to observe that “it would be a rare case in which the exercise
of jurisdiction that is permissible under the statute would
nonetheless be found unconstitutional.” Licci IV, 732 F.3d at
168.

[10]  [11]  [12]  [13]  [14] To satisfy the New York
long-arm statute, a plaintiff must plead some act by which
the defendant “purposely avail[ed] itself of the privilege of
conducting activities in New York[,] thereby invoking the
benefits and protections of its laws.” Amigo Foods Corp.
v. Marine Midland Bank-New York, 39 N.Y.2d 391, 384

N.Y.S.2d 124, 348 N.E.2d 581, 584 (1976); *109  accord
Licci ex rel. Licci v. Lebanese Canadian Bank, SAL (“Licci
II”), 673 F.3d 50, 61 (2d Cir. 2012). Personal jurisdiction
under CPLR Section 302(a) may be proper “even though the
defendant never enters New York, so long as the defendant's
activities here were purposeful and there is a substantial
relationship between the transaction and the claim asserted.”
Fischbarg v. Doucet, 9 N.Y.3d 375, 380, 849 N.Y.S.2d 501,
880 N.E.2d 22 (2007) (quoting Deutsche Bank Sec., Inc. v.
Montana Bd. of Invs., 7 N.Y.3d 65, 71, 818 N.Y.S.2d 164, 850
N.E.2d 1140 (2006)). Jurisdiction under Section 302(a) may
also be based on the acts of an agent where “the alleged agent
acted in New York for the benefit of, with the knowledge
and consent of, and under some control by, the nonresident
principal.” Charles Schwab Corp. v. Bank of Am. Corp.,
883 F.3d 68, 85 (2d Cir. 2018) (quoting Grove Press, Inc.
v. Angleton, 649 F.2d 121, 122 (2d Cir. 1981)). Although
the New York long-arm statute and the Due Process Clause
of the U.S. Constitution are not technically coextensive, the
Second Circuit has observed that the New York requirements
for agency (benefit, knowledge, some control) are “consonant
with the due process principle that a defendant must have
‘purposefully availed itself of the privilege of doing business
in the forum.’ ” Id. (quoting Bank Brussels Lambert v. Fiddler
Gonzalez & Rodriguez, 305 F.3d 120, 127 (2d Cir. 2002)).
Whether a defendant has purposefully availed itself of the
New York forum is a fact-intensive inquiry that requires the
trial court to “closely examine the defendant's contacts for
their quality.” Licci IV, 732 F.3d at 168.

[15]  [16]  [17] To conclude that jurisdiction lies, a court
must also satisfy itself that the given cause(s) of action “arise
from” the transaction(s) that touched New York — that is,
that there is “an articulable nexus, or substantial relationship,
between the claim asserted and the [defendant's] actions that
occurred in New York.” Licci II, 673 F.3d at 66. Establishing
this nexus or substantial relationship is not a heavy burden; a
plaintiff need only plead facts showing the defendant's (or its
agent's) transaction of business “is not completely unmoored
from the [legal claim], regardless of the ultimate merits of the
claim.” Licci v. Lebanese Canadian Bank (“Licci III”), 20
N.Y.3d 327, 339, 960 N.Y.S.2d 695, 984 N.E.2d 893 (2012)
(explaining that the nexus inquiry under New York's long-
arm statute is relatively permissive). Where “at least one
element [of the plaintiff's claims] arises from the New York
contacts, the relationship between the business transaction
and the claim asserted supports specific jurisdiction under the
statute.” Id. at 341, 960 N.Y.S.2d 695, 984 N.E.2d 893.
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**8  [18]  [19]  [20] The plaintiff's prima facie showing
“must include an averment of facts that, if credited by the
ultimate trier of fact, would suffice to establish jurisdiction
over the defendant.” In re Terrorist Attacks on September
11, 2001, 714 F.3d 659, 673 (2d Cir. 2013) (citing Chloe
v. Queen Bee of Beverly Hills, LLC, 616 F.3d 158, 163 (2d
Cir. 2010)). In addition to the pleadings, courts may rely on
outside materials in considering a motion to dismiss for lack
of personal jurisdiction. See DiStefano v. Carozzi N. Am.,
Inc., 286 F.3d 81, 84 (2d Cir. 2001). “The allegations in
the complaint must be taken as true to the extent they are
uncontroverted by the defendant's affidavits.” In re Platinum
& Palladium Antitrust Litig., 449 F. Supp. 3d 290, 318
(S.D.N.Y. 2020) (quoting MacDermid, Inc. v. Deiter, 702 F.3d
725, 727 (2d Cir. 2012)).

III. Discussion

A. Transaction of Business “Through an Agent”
[21] As noted above, Plaintiffs do not allege that PIB

transacted business in *110  New York itself in the course
of the ALF-Iraq conspiracy or the HLF transactions. Instead,
they allege that AJIB acted as PIB's New York agent in
clearing and settling wire transfers from Iraq, and that the
terrorism-related claims in this case “arise from” those New
York transactions. Compl. ¶¶ 20, 535. They also allege that
the PMA acted as an agent for Palestinian banks, including
PIB, by settling their U.S. dollar-denominated transactions in
New York. Id. ¶¶ 20, 550-52. Plaintiffs contend that PIB's
engagement with AJIB and the PMA enabled it to offer
checking accounts denominated in U.S. dollars, id. ¶¶ 546-48,
and therefore constitutes purposeful availment of the New
York forum.

[22] The parties do not appear to dispute that if PIB
maintained and used its own correspondent bank account in
New York for the relevant transactions, jurisdiction would
lie. Decisions of the Second Circuit and New York Court
of Appeals support this proposition. “[T]he use of a New
York correspondent bank account, standing alone, may be
considered a ‘transaction of business’ under the long-arm
statute if the defendant's use of the correspondent account
was purposeful.” Licci IV, 732 F.3d at 168; see also Licci
III, 20 N.Y.3d at 340, 960 N.Y.S.2d 695, 984 N.E.2d 893
(repeated use of a correspondent bank in New York on
behalf of a client represented a “course of dealing” that
showed “purposeful availment of New York's dependable and
transparent banking system, the dollar as a stable and fungible

currency, and the predictable jurisdictional and commercial
law of New York and the United States”). A defendant
bank's repeated use of its own correspondent account in
New York to facilitate dollar-denominated transactions that
allegedly funded terrorist attacks has been the basis for
personal jurisdiction in other ATA cases. See, e.g., Licci
III, 20 N.Y. 3d at 340, 960 N.Y.S.2d 695, 984 N.E.2d 893
(finding personal jurisdiction where Lebanese Canadian Bank
used its correspondent account in New York to transfer U.S.
dollars to the Shahid Foundation, which allegedly provided
the transferred funds to Hezbollah to carry out terrorist attacks
that injured plaintiffs).

[23] But PIB maintained no such account in New York,
and so Plaintiffs are relegated to arguing that (1) AJIB
acted as PIB's agent in transacting through AJIB's own
correspondent accounts at Chase Manhattan Bank and the
Bank of New York, Compl. ¶ 536; and (2) the PMA acted
as PIB's agent in settling U.S. dollar-denominated checks
in New York using a combination of correspondent banks,
CHIPS, and the Federal Reserve Bank of New York, Compl.
¶ 21. These contentions, however, are foreclosed by Second
Circuit precedent: the Court of Appeals has held that “[a]
correspondent bank relationship, standing alone, does not
create an agency relationship.” Aaron Ferer & Sons Ltd. v.
Chase Manhattan Bank, Nat. Ass'n, 731 F.2d 112, 122 (2d Cir.
1984). It is on this point that Plaintiffs’ jurisdictional claims
founder.

**9  [24] The Second Circuit has directed that courts focus
on the “realities of the relationship in question rather than
the formalities of agency law” when determining whether
an agency relationship exists for the purpose of establishing
personal jurisdiction under Section 302. CutCo Indus., Inc. v.
Naughton, 806 F.2d 361, 366 (2d Cir. 1986). But even this
practical analysis turns on the elements of the classic agency
relationship: that the in-forum intermediary acted (1) for the
benefit of, (2) with the knowledge and consent of, and (3)
under some degree of control of the non-resident principal.
See id.

Courts have found these elements satisfied in circumstances
where, for example, *111  the nonresident defendant shared
decision-making authority or joined in a business enterprise
with the in-forum intermediary. See Chloe, 616 F.3d at
169 (imputing company's New York contacts to nonresident
defendant where that defendant profited from company's in-
forum handbag sales, had joint access to company bank
account, and “shared in the decision-making and execution
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of the purchase and sale of handbags”); CutCo, 806 F.2d
at 366 (finding that intermediary's visit to New York for
business meetings was a “significant jurisdictional contact”
attributable to nonresident defendant where the in-forum
meetings related to a proposed joint business venture under
consideration by defendant and intermediary). Courts have
also found these elements satisfied where the nonresident
defendant played an active role in directing the intermediary's
activities relating to the specific in-forum transactions at
issue. See Retail Software Servs., Inc. v. Lashlee, 854 F.2d
18, 22 (2d Cir. 1988) (imputing corporation's purposeful sales
activities in New York to nonresident corporate officers “who
both benefitted from those activities and exercised extensive
control over ... the transaction underlying this suit”); Shpak v.
Curtis, No. 10-CV-1818, 2011 WL 4460605, at *9 (E.D.N.Y.
Sept. 26, 2011) (finding that plaintiffs adequately alleged
an agency relationship where nonresident defendants were
alleged to have directed in-forum intermediaries to take
specific actions and make specific misrepresentations in New
York in furtherance of alleged fraud scheme).

That critical element of control is not present in the garden-
variety correspondent banking relationship alleged here.
Plaintiffs argue that AJIB acted as PIB's agent by maintaining
a correspondent account for PIB in Amman, Jordan, and
that, through this correspondent banking relationship, AJIB
provided services that enabled PIB customers to send and
receive U.S. dollar-denominated funds transfers. Plaintiffs do
not allege, however, that PIB chose the providers of AJIB's
two correspondent accounts in New York or exercised any
say over which of the two accounts were used for specific
transactions. See, e.g., George Decl. ¶¶ 33, 37. In connection
with the ALF and PMA allegations, at least, Plaintiffs do
not allege that PIB chose to receive money in New York
through a correspondent banking partner there, unlike the
facts that led to a finding of purposeful availment in Official
Comm. of Unsecured Creditors of Arcapita v. Bahrain Islamic
Bank, 549 B.R. 56 (S.D.N.Y. 2016). And while Plaintiffs
come closer to making such an allegation in connection with
the HLF transactions (as discussed further below), they still
do not allege that PIB exercised sufficient control over the
transactions at issue to render AJIB its agent in New York.

Instead, Plaintiffs contend simply that PIB elected to work
with AJIB because of its ability to clear and settle dollar-
denominated transactions, id. ¶ 37, and that PIB thereby
“bought in” to AJIB's decisions to use correspondent banks in
New York to accomplish this. See Plaintiff's Memorandum of
Law in Opposition to Defendant's Motion to Dismiss at 11-12,

ECF No. 42 (Pl. Br.). The Court accepts that much as true;
but all that means is that AJIB would receive moneys destined
for PIB and transmit monies destined from PIB to elsewhere.
These functions strike the Court as analogous to the functions
performed by banks in a chain of electronic-funds transfers
(i.e., wire transfers, or EFTs) — functions that the Second
Circuit has held do not give rise to an agency relationship. See
Exp.-Imp. Bank of U.S. v. Asia Pulp & Paper Co., 609 F.3d
111, 121 (2d Cir. 2010) (an intermediary bank that processes
EFTs is not the “legal agent” of either the originator or the
intended *112  beneficiary of the funds transfer under Article
4 of the New York Uniform Commercial Code). AJIB used its
New York presence to clear and settle the dollar transfers, but
Plaintiffs make no non-conclusory allegation that in doing so
AJIB acted under the control, or at the direction, of PIB. PIB
may have expected, or even known for a fact, that AJIB would
need to settle the wire transfers in New York; but knowing and

expecting are not the same as directing and controlling. 17

17 The New York Court of Appeals has observed
that the long-arm statute “do[es] not require that
the foreign bank itself direct the deposits, only
that the bank affirmatively act on them.” Al
Rushaid v. Pictet & Cie, 28 N.Y.3d 316, 328,
45 N.Y.S.3d 276, 68 N.E.3d 1 (2016) (emphasis
added). Accordingly, when the Lebanese Canadian
Bank in Licci executed transactions on behalf
of their account holders, it was enough that
they repeatedly accepted transactions in New York
themselves through their New York correspondent
accounts — they were not required to have
“directed” those transactions through New York.
See Licci IV, 732 F.3d at 171. Their acceptance
was jurisdictionally relevant because they could
have rejected the transactions, as the nonresident
defendant had done in Amigo Foods. See Amigo
Foods Corp. v. Marine Midland Bank-New York,
61 A.D.2d 896, 402 N.Y.S.2d 406, 407-08 (1978),
aff'd, 46 N.Y.2d 855, 414 N.Y.S.2d 515, 387 N.E.2d
226 (1979) (no jurisdiction where foreign bank
was merely a passive recipient of funds because
it rejected the one and only transfer that tied
it to New York). Here, however, PIB did not
have its own New York correspondent account
at all. Its acceptance of a funds transfer from its
correspondent account in Jordan does not have
the jurisdictional significance that it might if the
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funds transfer came directly from a correspondent
account that it maintained in New York.

**10  As a result, Plaintiffs’ key contentions are styled as
factual allegations but mostly amount to legal conclusions
— for example, that PIB “purposefully and knowingly
directed its agents to use correspondent bank accounts in
New York,” Compl. ¶ 20; that PIB “used AJIB as its agent
to process U.S. dollar-denominated transfers (through New
York) for its customers,” id. ¶ 535; and that PIB “and its
agent AJIB” supported the PMA's clearing and settlement
of all Jordanian dinar-denominated checks circulating in the
Palestinian Territories, id. ¶ 547. None of these general
allegations of “agency” demonstrate PIB's direction or control
over AJIB. See Pincione v. D'Alfonso, 506 F. App'x 22, 24 (2d
Cir. 2012) (holding that “allegations concerning [non-party's]
agency were entirely conclusory and thus inadequate” to
establish personal jurisdiction). These conclusory allegations
do not suffice.

This result may seem, at first blush, inconsistent with the
principle expressed in cases like Nat'l Union Fire Ins Co.
of Pittsburgh, PA. v. BP Amoco P.L.C., 319 F. Supp. 2d 352
(S.D.N.Y. 2004), that a party cannot avoid jurisdiction by
doing indirectly — through an intermediary — that which
would plainly give rise to jurisdiction if the party did so
directly. In National Union, the Court wrote that:

If X transacts business in New York,
then X will be subject to personal
jurisdiction on a cause of action arising
out of that transaction. If X instead
hires Y to transact the same business
in New York, and Y’s contacts with
New York relative to that transaction
would suffice to confer on a New
York court personal jurisdiction over Y,
then X will also be subject to personal
jurisdiction on a cause of action arising
out of that transaction.

Id. at 363 (internal citation omitted).

But the intermediary in National Union was a classic agent —
an insurance broker engaged to obtain insurance policies and
negotiate coverage terms on behalf of its principal and various
subsidiaries. That important distinction between National
Union and this case is memorialized in the *113  above-

quoted passage itself, in the phrase “X hires.” The use of
“hires” implies the existence of a principal-agent relationship,
perhaps in the nature of employer-employee. As alleged, no
such relationship existed between PIB and AJIB or between
PIB and the PMA.

At oral argument, Plaintiffs’ counsel suggested that a “limited
agency relationship” may arise when a bank needs to retain
the services of a third party to facilitate a currency conversion
as part of a funds transfer. See Transcript of Proceedings held
of June 17, 2020 at 33:15-34:11, ECF No. 48 (“Tr.”) (“[W]hen
a bank like PIB decides to have U.S. dollar, or any other
currency account, other than the local currency, and it then
proceeds to hire and retain the services of another bank to
provide that service for them, they are their agent for the
purposes of that service.”). The Court invited Plaintiffs to
supplement their briefing with case law demonstrating that
this set of facts gives rise to an agency relationship. Id. at
35:17-24. In response, Plaintiffs cited Arcapita, 549 B.R.
56. As discussed further below, the district court in Arcapita
found the exercise of personal jurisdiction over defendant
Tadhamon proper because it had specifically designated a
New York bank account to receive and transfer funds for the
investment transaction that was the subject of the complaint.
Id. at 70. Even if that set of facts did establish a limited agency
relationship between Tadhamon and the third party in New
York, the case does not support Plaintiffs’ proposition that a
third party may be deemed an agent any time a bank uses it
to facilitate funds transfers in another currency. The facts of
Arcapita are distinguishable because, as described in Section
III.B., below, they involved much more than a standard
correspondent banking relationship between Tadhamon and a
third party. Indeed, Arcapita focused on a contact with New
York that the defendant set up and directed itself. Id. at 68-69
(explaining that the defendant set the terms of the investment
transactions, selected the correspondent account in New York
it would use, and actively directed the funds at issue into that
account, among other things).

**11  [25] Plaintiffs also claimed at oral argument that the
Court could find an agency relationship between PIB and
AJIB based on the allegations of conspiracy in the Complaint.
See Tr. at 22:18-22. A co-conspirator relationship is one sub-
species of the principal-agency relation, such that acts of
conspirators bind their co-conspirators. See, e.g., Emerald
Asset Advisors, LLC v. Schaffer, 895 F. Supp. 2d 418, 431
(E.D.N.Y. 2012) (the New York activities of a co-conspirator
may be imputed to an out-of-state defendant for purposes of
personal jurisdiction “under an agency rationale”) (quoting
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Shpak, 2011 WL 4460605, at *8); see also Charles Schwab
Corp. v. Bank of Am. Corp., 883 F.3d 68, 87 (2d Cir. 2018).

The Complaint alleges that PIB conspired with others to
facilitate the martyr payments, but — importantly — does not
allege that AJIB was a member of that conspiracy. Instead,
Plaintiffs allege a conspiracy among PIB, Iraq, Salem, the
ALF, and “others” to “incentivize and reward suicide attacks
on civilians ... in Israel.” Compl. ¶¶ 2, 617-28. At oral
argument, Plaintiffs’ counsel contended that the Court could
make a “reasonable inference” from the Complaint that AJIB
was a co-conspirator, despite the absence of any written
allegation to that effect. Tr. at 22:18-22. But the Court sees no

basis for such an inference in the Complaint. 18

18 Plaintiffs’ failure to name AJIB as a co-conspirator
distinguishes the instant case from Freeman v.
HSBC Holdings, which Plaintiffs cite in their
opposition. Pl. Br. at 15-16. The Freeman
plaintiffs alleged that Bank Saderat — which
was headquartered in Iran and had no U.S.
correspondent accounts of its own — “engaged in
affirmative acts aimed at New York, directing its
co-conspirators to illegally clear and settle dollar-
denominated transactions through correspondent
accounts in New York” on its behalf. Freeman
v. HSBC Holdings PLC, 413 F. Supp. 3d 67, 80
(E.D.N.Y. 2019) (emphasis added). The Freeman
complaint was “replete with allegations” that Bank
Saderat entered into a conspiracy with other non-
U.S. banks “intending that they operate as Bank
Saderat's agents in transferring U.S. dollars through
correspondent accounts in New York, and that
Bank Saderat took steps to ensure that such
transfers were accomplished.” Id.

[26] Plaintiffs also attempt to invoke PIB's connection with
the PMA, which had *114  its own contacts in New
York during the relevant period (including a correspondent
account), to show that PIB used a New York “agent”. But
this attempt founders because the PMA is again alleged to
have engaged only in routine check clearing and settlement
transactions on behalf of Palestinian banks. See, e.g., id. ¶
21 n.5 (the PMA was involved in the “settlement of credit
and debt balances resulting from its check clearing operations
between Palestinian banks”). Because the PMA could not
“offer a meaningful U.S.-dollar settlement capability in
the Palestinian Territories” during the relevant time period,
it had to transfer funds through New York to complete

such transactions. See George Decl. ¶¶ 43-46. In doing so,
Plaintiffs allege, the PMA “act[ed] as the Palestinian banks’
agent.” Id. ¶ 551; see also George Decl. ¶ 49. But these
allegations of an agency relationship between PIB and the
PMA fall short for the same reasons that the allegations of
PIB's relationship with AJIB do — PIB is not alleged to have
exercised direction or control over the PMA's contacts with
New York.

[27] Plaintiffs make a final attempt to connect PIB to the
New York forum in relation to the PMA's check clearing
and settlement services by identifying one communication
from PIB to BoNY (where the PMA held a correspondent
account) in 2005 regarding a blocked funds transfer. As
alleged, the PMA had sent a payment order to BoNY in the
amount of $649,990, representing the net credit due to PIB
based on U.S.-dollar checks drawn on other banks in the
Palestinian Territories and deposited by PIB customers. Id.
¶ 557. After BoNY blocked the payment order, PIB wrote
to BoNY directly, claiming the payment order “concern[ed]
funds belonging exclusively and entirely to our bank and
the transfer was being effected to facilitate normal banking
transactions of our own clients.” Id. Ex. B. Plaintiffs contend
that PIB's direct communication with a bank in New York
demonstrates a transaction of business in New York. This
effort comes up short, however, because the communication
occurred more than two years after the relevant time period
and Plaintiffs cannot establish a nexus between it and the
claims at issue. Plaintiffs make no allegation that the blocked
funds transfer related in any way to the terrorist organizations
or attacks at issue — nor do they allege that the transfer was
even completed. Although establishing an articulable nexus
is not a heavy burden and does not require causation, see
Licci III, 20 N.Y.3d at 339, 960 N.Y.S.2d 695, 984 N.E.2d
893, it nevertheless limits the “transaction-of-business” prong
of CPLR Section 302 to confer jurisdiction “only over those
claims in some way arguably connected to the transaction.”
Id. at 340, 960 N.Y.S.2d 695, 984 N.E.2d 893. Plaintiffs
have not adequately pled the nexus required for personal
jurisdiction in connection with this contact.

B. Alleged “Direction” of Transfers through New York
**12  [28] There is only one instance alleged in the

Complaint where PIB might be said *115  to have
directed a transfer of funds through New York. This is
the HLF transaction in August 2001. With respect to this
transaction, the Complaint alleges at least a bit more than
a mere correspondent banking relationship. Specifically, the
Complaint alleges that moneys originating with the HLF in
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Texas made their way to PIB in the Palestinian Territories,
and that this sequence of transfers likely began with PIB
directing the HLF to have its local bank send the funds to one
of AJIB's correspondent accounts in New York. See Compl.
¶ 576. Plaintiffs ask how, in endeavoring to send money
to PIB, HLF's local bank in Texas could have known to
seek out Chase Manhattan Bank (the correspondent bank for
AJIB in New York) without PIB's explicit instructions. They
eliminate other possibilities, alleging that PIB was not on
the SWIFT network or advertising its correspondent banking
relationships in the Bankers’ Almanac at the relevant time.
Accordingly, goes Plaintiffs’ logic, PIB must have directed

the HLF to send the funds this way. 19

19 This may (or may not) also have been the case
with the Saddam-to-Salem transfers – i.e., that PIB
“must have” directed Al-Rafidain to AJIB at the
front end of that chain. But Plaintiffs do not make
such an allegation in that context, and the Court
declines to assume, on its own initiative, that such
a directive must have been issued.

Plaintiffs’ allegations about this HLF transfer are the closest
Plaintiffs come to pleading agency. Plaintiffs’ HLF logic
makes sense on its face, and PIB does not offer evidence
to refute it. See Aghbar Decl.; Defendant's Memorandum of
Law in Support of Motion to Dismiss at 22, ECF No. 41.
The Court is thus left to assess whether personal jurisdiction
lies in light of the allegation that PIB instructed, either
directly or indirectly, its account holder — a putative terrorist
organization — to transfer funds to its PIB account by sending
money through the New York forum to a bank of PIB's
choosing, namely AJIB.

These factual allegations are similar — but by no means
identical — to those that Judge Daniels found sufficient to
confer jurisdiction over an out-of-forum bank in Arcapita.
One defendant there, Tadhamon Bank, was based in Bahrain
and had no U.S. correspondent accounts of its own, but
it designated a third party's correspondent bank account
in New York to receive and transfer investment funds
for Arcapita. The Bankruptcy Court had concluded that
Tadhamon's use of a third-party's account was insufficient to
establish jurisdiction because “Tadhamon made a conscious
decision to forgo maintenance of a correspondent account in
the United States.” In re Arcapita Bank B.S.C.(c), 529 B.R.
57, 66 (Bankr. S.D.N.Y. 2015). But the district court reversed,
finding that this purposeful use of a correspondent account
in New York to facilitate the investment transactions at issue

was enough for personal jurisdiction, even though the bank
did not maintain its own correspondent account in New York
and had no other relevant New York contacts. 549 B.R. at
70 & n.19 (finding that Tadhamon “actively selected” the
correspondent bank account in New York and directed the
funds to these accounts). The district court also observed,
without explanation, that Khaleeji Commercial Bank, the
third-party bank that maintained the correspondent account
in New York, “acted as Tadhamon's agent when it received
the funds, and thus, [its] receipt of funds in New York can be
imputed to Tadhamon.” Id. at 70 n.18.

Although Arcapita shares certain factual similarities with
the instant case, it also bears meaningful distinctions.
The Arcapita plaintiffs made a series of additional
allegations about Tadhamon's control over *116  the in-
forum transactions, in addition to pointing to its direction
of funds into New York. Arcapita hired Tadhamon to make
two investments on its behalf, pursuant to an agreement
under which Tadhamon would set the terms of the potential
investment transaction and make an offer to Arcapita. Id.
at 61. Under the agreement, Tadhamon would determine,
among other things, the amount and currency of funds that
Arcapita would transfer for the investment, the specific
bank account into which funds would be transferred, the
commodity or securities that Arcapita would invest in, and
the rate of return that Arcapita would earn. Id. Tadhamon
had the authority and obligation to control nearly all aspects
of the investment transactions under these contractual terms,
and the district court found it jurisdictionally relevant that
Tadhamon selected U.S. dollars as the currency in which to
execute the investment transactions and designated a third
party's correspondent bank account in New York to receive
and transfer the funds from Arcapita. Id. at 68-69. This is all

classic agency behavior. 20

20 Even where a foreign bank executed relevant
funds transfers through its own correspondent
account in New York, the level of control the
bank exercised over the transactions is considered
relevant to the analysis of whether jurisdiction lies.
In Vasquez v. Hong Kong & Shanghai Banking
Corp., for example, defendant HSBC Hong Kong
was alleged to have facilitated international bank
transfers required to perpetrate a Ponzi scheme,
and to have chosen — “for its own convenience
as well as that of its customer” — to use its
correspondent account at HSBC in New York
rather than send the plaintiffs’ funds through other
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channels. No. 18-CV-1876, 2019 WL 2327810,
at *12 (S.D.N.Y. May 30, 2019), reconsideration
denied, No. 18-CV-1876, 2019 WL 3252907
(S.D.N.Y. July 19, 2019). The Vasquez court called
for jurisdictional discovery, in part to address
the extent to which HSBC Hong Kong actively
directed plaintiffs to use its correspondent accounts
in New York. Id.; see also Vasquez v. Hong Kong
& Shanghai Banking Corp., Ltd., No. 18-CV-1876,
––– F.Supp.3d ––––, –––– n.9, 2020 WL 4586729,
at *12 n.9 (S.D.N.Y. Aug. 10, 2020). In the end, the
court dismissed claims against HSBC Hong Kong
for lack of personal jurisdiction.

**13  As discussed above, PIB did not exercise control over
AJIB's selection and use of its correspondent accounts in New
York, or AJIB's decision to use correspondent accounts as
opposed to another means of clearing and settling U.S. dollar
transactions. Nor did PIB exercise control over the decisions
of its customers seeking to transfer dollar-denominated funds
into their accounts. With respect to the HLF transaction in
August 2001, PIB is alleged at most to have provided payment
instructions to an account holder making dollar-denominated
wire transfers. Had AJIB decided to close the account or avail
itself of another means of clearing U.S. dollar transactions,
PIB would have needed to change its wiring instructions.

Courts have held, analogously, that a wire transfer through
New York is insufficient to establish jurisdiction under the
long-arm statute where other New York contacts are lacking.
See, e.g., Daewoo Int'l (Am.) Corp. v. Orion Eng'g & Serv.,
Inc., No. 02-CV-8809, 2003 WL 22400198, at *2 (S.D.N.Y.
Oct. 20, 2003) (where the underlying transaction was a $20
million loan that was negotiated out of forum, there was no
jurisdictionally significant transaction regarding the loan in
New York even though, “[a]dmittedly, the loan was dispersed
through (and interest payments made to) a New York bank”);
Symenow v. State St. Bank & Tr. Co., 244 A.D.2d 880, 881,
665 N.Y.S.2d 141 (1997) (no transaction of business under the
long-arm statute where defendant provided banking services
to plaintiff in Massachusetts, and “defendant's only contact
with New York was in wiring money from the allegedly
*117  fraudulent or forged checks to designated parties in

New York”). Applying this principle to facts analogous to
those here, one district court found that the defendant's use
of a third-party bank to process U.S. dollar transactions, and
its instructions to plaintiff to wire redemption funds through
the third party's correspondent account in New York, was not
a transaction of business in New York for purposes of the
long-arm statute. See Steinberg v. A Analyst Ltd., No. 04-

CV-60898, 2009 WL 806780, at *6 (S.D. Fla. Mar. 26, 2009)
(discussing No. 04-CV-60898, ECF No. 161 at 11-16 (S.D.
Fla. Sept. 25, 2006)).

Plaintiffs’ allegations regarding the August 2001 HLF
transaction thus are not enough to tip the balance with respect
to PIB's amenability to suit in New York. PIB did not exercise
the requisite direction or control over the transactions at issue
to support a finding that PIB transacted business in the New
York forum through an agent.

* * * * *

[29] In sum, PIB's alleged contacts with New York are
insufficient to support personal jurisdiction, both individually
and in the aggregate. This case is about a foreign bank with no
New York presence or contacts during the relevant period. It
had no branches, offices, accounts, employees, or customers
in New York. It is not alleged to have solicited business,
marketed its services, or had any communications in New
York during the relevant period. And, the third parties PIB
worked with did not serve as its agents in New York. Courts
must look at the “totality of circumstances concerning the
party's interactions with, and activities within, the state” when
determining whether the party has “transacted business” in
New York, Bank Brussels Lambert v. Fiddler Gonzalez &
Rodriguez, 171 F.3d 779, 787 (2d Cir. 1999), and based on the
facts and allegations presented here, the Court finds that PIB
did not purposefully avail itself of the privilege of conducting
activities in New York directly or through an agent during the
relevant period.

C. Jurisdictional Discovery
[30]  [31]  [32] Finally, the Court notes that Plaintiffs have

not sought jurisdictional discovery in this case. Although a
court may order discovery when it concludes that a plaintiff
may be able establish jurisdiction if given the opportunity
to develop a full factual record, see Leon v. Shmukler, 992
F. Supp. 2d 179, 194 (E.D.N.Y. 2014), the Court sees no
basis for doing so here. Jurisdictional discovery is appropriate
where there are contested allegations sufficient to articulate
a colorable basis for personal jurisdiction, which could be
established with further development of the factual record. Id.
at 195. The parties have acknowledged that the jurisdictional
analysis here is a legal question, not a dispute of fact. The
Court does not find a colorable basis to find a principal-
agent relationship between PIB and AJIB, the PMA, or any
other third party, or to find that conspiracy-based personal
jurisdiction in New York is proper in this case.
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IV. Conclusion

**14  For the reasons set forth above, the Court finds
that personal jurisdiction under N.Y. C.P.L.R. § 302(a)(1) is
lacking because PIB is not alleged to have transacted business
in New York in person or through an agent as required for the

exercise of long-arm jurisdiction. Accordingly, Defendant's
motion to dismiss for personal jurisdiction is GRANTED.

SO ORDERED.

All Citations

495 F.Supp.3d 96, 2020 WL 6119298

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
 On Reconsideration Stone v. Advance America, Cash Advance Centers,

Inc., S.D.Cal., July 1, 2009

2009 WL 765665
Only the Westlaw citation is currently available.

United States District Court,
S.D. California.

Kerrie STONE, individually and on behalf
of all others similarly situated, Plaintiff,

v.
ADVANCE AMERICA, CASH ADVANCE
CENTERS, INC.; Advance America, Cash
Advance Centers of California, LLC; and

Does 1 through 50, inclusive, Defendants.

No. 08cv1549 WQH (WMc).
|

March 20, 2009.

West KeySummary

1 Finance, Banking, and Credit Disclosure
Requirements

A debtor alleged sufficient facts to support a
claim that she did not receive adequate notice
of her rights and obligations before she entered
into a short-term cash advance contract with a
creditor in violation of the California Deferred
Deposit Transaction Law (CDDTL). Although
the debtor signed a Customer Agreement which
stated that the creditor distributed to the
debtor “the California Notice and Disclosure
regarding deferred deposit transactions,” the
Customer Agreement did not demonstrate that
the “California Notice and Disclosure” provided
notification to the debtor of her rights and duties
in compliance with the CDDTL. Furthermore,
the debtor alleged that the creditor “failed to
give [the debtor] any written disclosures of her
rights or obligations before she entered into the
contract.” Cal. Fin.Code section 23000.

Attorneys and Law Firms

James F. Clapp, Dostart Clapp Gordon & Coveney, LLP, San
Diego, CA, Kevin J. McInerney, McInerney & Jones, Reno,
NV, for Plaintiff.

James G. Sandler, Richard Max Valdez, Sandler Lasry Laube
Byer and Valdez, San Diego, CA, Lawrence A. Dany, III,
Sutherland Asbill & Brennan LLP, New York, NY, Lewis S.
Wiener, Sutherland Asbill & Brennan LLP, Washington, DC,
for Defendants.

ORDER

HAYES, District Judge.

*1  The matter before the Court is the Motion to Dismiss First
Amended Complaint (Doc. # 19).

Background

On July 16, 2008, Plaintiff Kerrie Stone initiated this action
by filing a class action complaint in the Superior Court of
California, County of San Diego. Not. of Removal, p. 1–2.
On August 21, 2008, Defendants removed the complaint to
this Court (Doc. # 1) on grounds that this Court has subject
matter jurisdiction pursuant to the Class Action Fairness Act,
28 U.S.C. 1332(d). On October 10, 2008, Plaintiff filed the
first amended complaint (“FAC”) (Doc. # 16), which is the
operative pleading in this case.

The FAC alleges that Plaintiff is an individual residing in
San Diego County, CA. The FAC alleges that Defendant
Advance America, Cash Advance Centers of California,
LLC (“Advance America/California”) is a Delaware limited
liability company with its principal place of business in
South Carolina, and that Defendant Advance America, Cash
Advance Centers, Inc. (“Centers”) is a Delaware corporation
with its principal place of business in South Carolina. The
FAC alleges that Advance America/California is the alter ego
of Centers for the following reasons:

(1) Centers appears to be the
sole owner of Advance America/
California; (2) all of the officers of
Advance America/ California appear
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to be officers of Centers; (3) Advance
America/ California and Centers
share the same corporate headquarters
and administrative operations; (4)
Centers appears to use Advance
America/ California as a mere
shell, instrumentality or conduit
to conduct Centers' business in
California; (5) Centers and Advance
America/ California appear to share
the same website, which California
consumers can use to apply for cash
advances; (6) Centers and Advance
America/ California appear to share
the same trade name in California; (7)
Advance America/ California appears
to prosecute lawsuits in California on
behalf of Centers, and vice versa;
and (8) Advance America/ California
appears to be insufficiently capitalized
to satisfy the liabilities alleged herein.

FAC, ¶ 5. The FAC alleges that Defendants are in the
business of providing short-term cash advances to individual
customers, which are regulated by the California Deferred
Deposit Transaction Law (“CDDTL”), Cal. Fin.Code section
23000, et seq.

The FAC alleges that on or about December 30, 2005, Plaintiff
“obtained a cash advance from an ‘Advance America’ branch
in San Diego County.” Id., ¶ 10. The FAC alleges that “[o]n
information and belief, ... the branch is jointly operated by
both Advance America/ California and Centers.” Id. The FAC
alleges that Plaintiff gave Defendants a check for $300.00,
and in exchange Defendants gave Plaintiff approximately
$255.00 in cash, keeping the difference as a service fee.
The FAC alleges that the transaction “was memorialized in a
standardized written contract” (the “Customer Agreement”).
Id. The FAC alleges that “Defendants failed to give plaintiff
any written disclosures of her rights or obligations before she
entered into the [Customer Agreement].” Id. The FAC alleges
that “Plaintiff was unable to repay the cash advance by the
original due date,” and that as a result, Defendants “charged
plaintiff a fee to extend that date.” Id. The FAC alleges that
the “total fees that plaintiff paid in connection with the cash
advance transaction exceeded 15% of the face amount of her
check.” Id. The FAC alleges that the Customer Agreement

“plaintiff entered into contained an unconscionable class
action waiver clause,” which is unenforceable. Id., ¶ 11.

*2  The FAC alleges causes of action for (1) violation of the
CDDTL, (2) violation of the California Unfair Competition
Law (“UCL”), Cal. Bus. & Prof.Code section 17200, et seq.,
and (3) violation of the California Consumer Legal Remedies
Act (“CLRA”), Cal. Civ.Code section 1760, et seq. In support
of the first cause of action for violation of the CDDTL, the
FAC alleges that “Defendants included an unconscionable
arbitration clause and class action waiver in the [Customer
Agreement] entered into by plaintiff and the other Class
members, which violated Cal. Fin.Code section 23035(h)
(5).” Id., ¶ 21. The FAC alleges that “Defendants failed to give
plaintiff or the other members of [the Class] written notice of
their rights and duties prior to entering into their cash advance
transactions, in violation of Cal. Fin.Code sections 23035(c)
and (f).” Id., ¶ 22. In support of the second cause of action
for violation of the UCL, the FAC alleges that Defendants'
violations of the CDDTL alleged above constitute unlawful,
unfair or fraudulent business acts or practices” under the
UCL. Id., ¶ 30. In support of the third cause of action
for violation of the CLRA, the FAC alleges that “[i]n [the
Customer Agreement], defendants misrepresented that they
would not charge a fee to extend an existing deferred deposit
transaction, when in fact they did,” which constitutes “an
unfair method of competition and/or an unfair or deceptive act
or practice.” Id., ¶ 38. The FAC alleges that “by inserting an
unconscionable arbitration clause and class action waiver into
[the Customer Agreement], defendants committed an unfair
method of competition and/or an unfair or deceptive act or
practice.” Id.

On October 30, 2008, Defendants filed the Motion to
Dismiss the First Amended Complaint (“Motion to Dismiss”).
Defendants move to dismiss the entire FAC as to Centers for
lack of personal jurisdiction pursuant to Rule 12(b)(2) of the
Federal Rules of Civil Procedure. Defendants move to dismiss
paragraph 21 of the first cause of action, the incorporation of
paragraph 21 into the second cause of action and the entire
third cause of action as to all Defendants on grounds that
Plaintiff lacks standing pursuant to Rule 12(b)(1), and Rule
12(b)(6). Defendants move to dismiss paragraph 22 of the
first cause of action and the incorporation of paragraph 22
into the second cause of action for failure to state a claim
pursuant to Rule 12(b)(6). On December 1, 2008, Plaintiff
filed a Response in Opposition to the Motion to Dismiss
(Doc. # 20). On December 8, 2008, Defendants filed a Reply
(Doc. # 21). On February 10, 2009, Defendants filed a Notice
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of Recent Authority, referring the Court to Meyer v. Spring
Spectrum L.S., No. S153846 (Jan. 29, 2009 Cal.) (Doc. # 22).

Analysis

I. Motion to Dismiss the Amended Complaint in its
Entirety as to Defendant Advance America, Cash
Advance Centers, Inc. for Lack of Personal Jurisdiction
*3  Defendants request that the Court dismiss Centers from

this action with prejudice, pursuant to Rule 12(b)(2) for lack
of personal jurisdiction. Defendants contend that Plaintiff
has failed to satisfy her burden of establishing either general
or specific personal jurisdiction over Centers. Plaintiff
responds the exercise of personal jurisdiction over Centers is
proper because Plaintiff has presented prima facie evidence
that Centers either purposefully directed its activities at
California, or purposefully availed itself of the privilege of
conducting business in California; because Plaintiff's claims
arise out of or relate to Centers' forum-related activities;
and because Defendants have failed to demonstrate that the
exercise of jurisdiction would be unreasonable.

On a motion to dismiss a complaint for lack of personal
jurisdiction, the plaintiff bears the burden of establishing
personal jurisdiction. Farmers Ins. Exchange v. Portage La
Prarie Mut. Ins. Co., 907 F.2d 911, 912 (9th Cir.1990).
A district court has the discretion to take evidence at a
preliminary hearing in order to resolve issues of credibility
or disputed questions of fact with regard to jurisdiction. Data
Disc, Inc. v. Systems Technology Associates, Inc., 557 F.2d
1280, 1285 (9th Cir.1977). Where the motion to dismiss
is based on written materials rather than an evidentiary
hearing, the plaintiff need only make a prima facie showing
of jurisdictional facts to satisfy this burden. Dole Food Co. v.
Watts, 303 F.3d 1104, 1108 (9th Cir.2002). While the plaintiff
cannot “simply rest on the bare allegations of its complaint,”
Amba Marketing Systems, Inc. v. Jobar Int'l, Inc., 551 F.2d
784, 787 (9th Cir.1977), uncontroverted allegations in the
complaint must be taken as true. AT & T v. Campagnie
Bruxelles Lambert, 94 F.3d 586, 588 (9th Cir.1996). Conflicts
between parties over statements contained in affidavits must
be resolved in the plaintiff's favor. Id.; see also Bancroft
& Masters, Inc. v. Augusta Nat'l, Inc., 223 F.3d 1082,
1087 (9th Cir.2000). “[I]f a plaintiff's proof is limited to
written materials, it is necessary only for these materials
to demonstrate facts which support a finding of jurisdiction
in order to avoid a motion to dismiss.” Data Disc, Inc. v.

Systems Technology Associates, Inc., 557 F.2d 1280, 1285
(9th Cir.1977).

The exercise of personal jurisdiction over a nonresident
defendant must be authorized under the state's long-arm
statute and must satisfy the due process clause of the United
States Constitution. Pac. Atl. Trading Co. v. M/V Main
Express, 758 F.2d 1325, 1327 (9th Cir.1985). California's
long-arm statute permits the exercise of personal jurisdiction
“on any basis not inconsistent with the Constitution of the
United States.” Cal. Civ. Pro.Code § 410.10. Due process
requires that the defendant have such “minimum contacts”
with the forum state that the exercise of jurisdiction over the
defendant does not offend “traditional notions of fair play and
substantial justice.” International Shoe Co. v. Washington,
326 U.S. 310, 316, 66 S.Ct. 154, 90 L.Ed. 95 (1954).
Under due process analysis, a defendant may be subject to
either general or specific personal jurisdiction. Helicopteros
Nacionales de Columbia, S.A. v. Hall, 466 U.S. 408, 414, 104
S.Ct. 1868, 80 L.Ed.2d 404 (1984).

A. General Personal Jurisdiction
*4  Defendants contend that “Plaintiff's Opposition does not

rely on a theory of general jurisdiction, except to allege
that general jurisdiction might exist if Advance America/
California is the alter ego or agent of Centers.” Reply,
p. 5. Defendants contend that the relationship between
Centers and Advance America/ California is insufficient to
establish personal jurisdiction over Centers because Centers
and Advance America/ California “have complied with
all corporate formalities necessary to maintain corporate
independence;” Advance America/ California is adequately
capitalized; and Centers and Advance America/ California are
“separate and distinct corporate entities.” Mot. to Dismiss,
p. 6–7. In support of the assertion that Advance America/
California is not the alter ego of Centers, Defendants
submitted the Declaration of Thomas Newell, Vice President
of Centers. Newell attests that Centers and Advance America/
California “are separate and distinct corporate entities;”
that they maintain their “own separate corporate form and
[were] incorporated for legitimate business purposes;” that
they maintain “separate corporate books and records,” hold
separate corporate meetings and file separate tax returns; that
corporate decisions “are made by each entity's separate board
of directors/ managers;” and that they “have not and do not
transfer money between the corporate entities for business
or any other purpose, unless proper documentation has been
made.” Newell Decl., ¶¶ 3–12. Defendants contend that there
is no basis for a finding of general jurisdiction over Centers.
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Plaintiff makes one reference general jurisdiction in the
Opposition, stating that “[g]eneral jurisdiction would exist if
Advance America/ California was either the alter ego or some
agent of Centers.” Id. at 2, n. 1. Although the FAC alleges
that Advance America/ California is the alter ego of Centers,
Plaintiff submits no evidence in support of her allegation that
Centers and Advance America/ California are not distinct
corporate entities. FAC, ¶ 5.

“For general jurisdiction to exist over a nonresident
defendant ... the defendant must engage in continuous
and systematic general business contracts, that approximate
physical presence in the forum state.” Schwartzenegger v.
Fred Martin Motor Co., 374 F.3d 797, 801 (9th Cir.2004)
(internal quotations omitted). “This is an exacting standard,
as it should be, because a finding of general jurisdiction
permits a defendant to be haled into court in the forum state
to answer for any of its activities anywhere in the world.” Id.
To demonstrate that the alter ego doctrine applies, a plaintiff
“must make out a prima facie case (1) that there is such
unity of interest and ownership that the separate personalities
[of the two entities] no longer exist and (2) that failure to
disregard [their separate entities] would result in fraud or
injustice.” Doe v. Unocal Corp., 248 F.3d 915, 926 (9th
Cir.2001) (internal quotations omitted).

*5  Plaintiff has failed to submit any evidence to rebut
Defendants' showing that Advance America/ California is not
the alter ego of Centers. The Court concludes that Plaintiff has
therefore failed to make a prima facie showing that Advance
America/ California is the alter ego of Centers. Plaintiff does
not assert any other basis for general personal jurisdiction
over Centers. The Court concludes that Plaintiff has failed to
satisfy her burden of demonstrating that the Court has general
personal jurisdiction over Centers.

B. Specific Personal Jurisdiction
Defendants contend that prior small claims lawsuits filed by
Centers in California do not confer specific jurisdiction over
Centers because they are “wholly unrelated” to the action
presently before the Court. Reply, p. 1–2. Defendants contend
that these lawsuits were filed more than four years ago, and
involved different parties and different claims. Defendants
contend that the existence of an interactive internet website
whereby Centers allegedly solicits cash advance applications
from California does not confer specific personal jurisdiction
over Centers because there is no evidence that Plaintiff
used, visited or even knew about the website; instead,

Defendants contend that Plaintiff obtained the subject loan
in person by visiting an Advance America/ California
branch. Defendants contend that Centers' role in drafting
the Customer Agreement is insufficient to confer personal
jurisdiction over Centers because “merely drafting a contract
is not the same as doing business in California.” Reply, p. 3.
Defendants contend that the Customer Agreement described
in the FAC is between Advance America/ California and
Plaintiff; and that the Customer Agreement was executed by
an Advance America/ California employee and Plaintiff, and
contains only the names, addresses and contact information
of Advance America/ California and Plaintiff. Based on the
foregoing, Defendants contend that the Court lacks specific
personal jurisdiction over Centers because Plaintiff has failed
to make a prima facie showing that Centers purposefully
availed itself of the privilege of conducting activities in
California or purposefully directed its activities at California;
or that Plaintiff's claims arise out of or relates to Centers'
forum-related activities.

Plaintiff contends that the purposeful availment/ purposeful
direction element of the specific personal jurisdiction analysis
is satisfied for three reasons. First, Plaintiff contends that
“Centers purposefully availed itself of the privilege of
conducting business in this state by filing at least 58 small
claims lawsuits since 2000 in California courts against
California residents who failed to repay their cash advances.”
Opposition, p. 3. In support of this contention, Plaintiff
submitted the Declaration of Kathryn A. Jordan, who attests
that she researched lawsuits filed by Centers, and found
that Centers has filed more than 50 small claims lawsuits
in California. Plaintiff submitted certified copies of 10 of
the small claims complaints, which allege that the defendant
owes Centers money, that Centers has asked the defendant
to pay this money, but that the money has not been paid.
Jordan Decl., Exhibit 1. Second, Plaintiff contends that
“Centers has purposefully directed its activities at California
by drafting and providing to its California subsidiary, for
subsequent distribution to California residents, a Customer
Agreement that contains fraudulent and unconscionable
provisions.” Opposition, p. 4. Relying on the Motion to
Dismiss filed by Defendants, Plaintiff contends that “Centers
admits that it drafted the Customer Agreement used by
Advance America/ California.” Id. Third, Plaintiff contends
that “Centers has purposefully directed its activities at
California by soliciting and taking cash advance applications
from California residents through its websites.” Id . at 5. In
support of this contention, Plaintiff submitted the Declaration
of Kathleen Clapp, who attests that she visited Centers'
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website, and that through its website, Centers solicits and
takes cash advance applications from California residents.
K. Clapp Decl., ¶¶ 2–9. Plaintiff contends that her claims
arise out of or relate to Centers' forum-related activities
“because ‘[b]ut for’ Centers' acts in making or assisting with
the cash advance transactions and in drafting the Customer
Agreement, plaintiff and the class would not have a claim
against Centers.” Opposition, p. 9. Based on the foregoing,
Plaintiff contends that Centers has purposefully directed
its activities at California and has purposefully availed
itself of the privilege of doing business in California; that
Plaintiff's claims arise out of or relate to Centers' forum-
related activities; that Defendants have failed to show that the
exercise of jurisdiction would be unreasonable.

*6  A court exercises specific personal jurisdiction over
a defendant where the cause of action arises out of or
has a substantial connection to the defendant's contact with
the forum. Glencore Grain Rotterdam B.V. v. Shivnath Rai
Harnarain Co., 284 F.3d 1114, 1123 (9th Cir.2002). The
Ninth Circuit analyzes specific jurisdiction according to a
three-prong test:

(1) The non-resident defendant must purposefully direct
his activities or consummate some transaction with the
forum or resident thereof; or perform some act by which he
purposefully avails himself of the privilege of conducting
activities in the forum, thereby invoking the benefits and
protections of its laws;

(2) the claim must be one which arises out of or relates to
the defendant's forum-related activities; and

(3) the exercise of jurisdiction must comport with fair play
and substantial justice, i.e. it must be reasonable.

Menken v. Emm, 503 F.3d 1050, 1057 (9th Cir.2007).

The first prong “may be satisfied by purposeful availment of
the privilege of doing business in the forum; by purposeful
direction of activities at the forum; or by some combination
thereof.” Menken, 503 F.3d at 1057. The Ninth Circuit has
“typically treated” this prong differently in tort and contract
cases. The Ninth Circuit has stated:

In tort cases, we typically inquire
whether a defendant purposefully
directs his activities at the forum state,
applying an effects test that focuses

on the forum in which the defendant's
actions were felt, whether or not the
actions themselves occurred within
the forum. By contrast, in contract
cases, we typically inquire whether a
defendant purposefully avails itself of
the privilege of conducting activities
or consummates a transaction in the
forum, focusing on activities such
as delivering goods or executing a
contract.

Id. (internal quotations and citations omitted). The “effects
test” (applied in tort cases) imposes three requirements: “the
defendant allegedly must have (1) committed an intentional
act, (2) expressly aimed at the forum state, (3) causing harm
that the defendant knows is likely to be suffered in the forum
state.” Id. at 1058 (internal quotations omitted). With regard to
contract cases, although a contract with a California resident
alone is insufficient, purposeful availment is satisfied when
most of the work called for by the contract was performed in
the forum. Roth v. Garcia, 942 F.2d 617, 621 (9th Cir.1991).

Under the second prong, the plaintiff's claim must arise out
of or relate to the defendant's forum-related conduct. The
Ninth Circuit follows the “but-for” test, where the plaintiff
must “show that he would not have suffered an injury but for
[the defendant's] forum-related conduct.” Menken, 503 F.3d
at 1058.

Under the third prong, the court analyzes whether the exercise
of jurisdiction would be reasonable. The Ninth Circuit
analyzes seven factors:

(1) the extent of the defendants'
purposeful interjection in the forum
state's affairs; (2) the burden on
the defendant of defending in the
forum; (3) the extent of conflict with
the sovereignty of the defendants
state; (4) the forum state's interest
in adjudicating the dispute; (5) the
most efficient judicial resolution of
the controversy; (6) the importance of
the forum to the plaintiff's interest in

Case 2:19-ap-01383-SK    Doc 239-3    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Appendix     Page 326 of 431



Stone v. Advance America, Cash Advance Centers, Inc., Not Reported in F.Supp.2d...
2009 WL 765665

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 6

convenient and effective relief; and (7)
the existence of an alternative forum.

*7  Menken, 503 F.3d at 1058. The defendant “bears the
burden of overcoming a presumption that jurisdiction is
reasonable by presenting a compelling case that specific
jurisdiction would be unreasonable.” Burger King Corp. v.
Rudzewicz, 471 U.S. 462, 472–72, 105 S.Ct. 2174, 85 L.Ed.2d
528 (1985).

i. Small Claims Lawsuits
Plaintiff has made a prima facie showing that Centers has
filed more than 50 small claims lawsuits in San Diego County
since early 2000 to collect money owed to Centers. Jordan
Decl., ¶ 2; Exhibit 1. However, Plaintiff does not allege
or submit any evidence to demonstrate that these lawsuits
had any relation to Plaintiff or any other members of the
class, or that these lawsuits had any relation to the claims
asserted in the FAC. Thus, even if these lawsuits satisfied
the purposeful availment/ purposeful direction prong of the
personal jurisdiction analysis, Plaintiff has failed to allege or
submit any evidence to demonstrate that Plaintiff would not
have suffered an injury but for Centers' initiation of the small
claims lawsuits. The Court concludes that Plaintiff has failed
to make a prima facie showing that her claims arise out of or
relate to the small claims lawsuits filed by Centers.

ii. Interactive Website
When personal jurisdiction is premised on a defendant's
internet activity, courts must examine “the level of
interactivity and commercial nature of the exchange of
information that occurs on the Web site.” Cybersell, Inc.
v. Cybersell, Inc., 130 F.3d 414, 419 (9th Cir.1997). “
‘[T]he contacts constituting purposeful availment must be
the ones that give rise to the current suit.’ “ Callaway
Golf Corp. v. Royal Canadian Gold Ass'n, 125 F.Supp.2d
1194, 1204 (C.D.Cal.2000) (quoting Bancroft & Masters,
Inc. v. Augusta National Inc., 223 F.3d 1082, 1088 (9th
Cir.2000); see also Chloe v. Queen Bee of Beverly Hills, 571
F.Supp.2d 518, 529 (S.D.N.Y.2008) (“it is more consistent
with ‘traditional statutory and constitutional principles,’ to
require some additional evidence of a defendant's ‘purposeful
availment’ of the forum beyond that defendant's maintenance
of an interactive commercial website, even when the website
permits consumers to place orders online”). In holding that
the court lacked personal jurisdiction over the defendant, the
Callaway court stated:

The [defendant] may be said
to have purposely availed itself
of California as a forum by
engaging in limited jmmercial activity
through its Web site, as its
Website was accessible to, andsed
by, California residents. However,
these contacts have no relationship
toaintif'sclaimsagainst defendant. Put
another way, it cannotbe said that ‘but-
for’ defendant's commercial activity
on its Web site, plaintiff would not
have sfered the injuries defendant
allegedly caused.

125 F.Supp.2d at 1204.

Plaintiff has made a prima facie showing that Centers
solicits and takes cash advance applications from California
residents through its websites. Kathleen Clapp Decl., ¶¶ 2–
9. However, Plaintiff does not allege or submit any evidence
to demonstrate that Plaintiff used, visited, or even knew
about the websites. Instead, the allegations in the FAC and
the evidence submitted by Plaintiff demonstrate that Plaintiff
obtained a loan in person by visiting an “Advance America”
branch in San Diego County. FAC, ¶ 10. Even if Centers
can be said to have directed its activities at California or
purposefully availed itself of doing business in California
through its interactive website, Plaintiff has failed to allege
or submit any evidence to demonstrate that Plaintiff would
not have suffered the injuries alleged in the Complaint but
for Centers' soliciting and taking cash advance applications
from California residents through its websites. The Court
concludes that Plaintiff has failed to make a prima facie
showing that her claims arise out of or relate to Centers'
website.

iii. The Customer Agreement
*8  The FAC alleges: “both defendants either drafted or

distributed the subject deferred deposit transaction contracts,
which (1) contain an unconscionable arbitration clause and
class action waiver, and (2) misrepresent that customers will
not be charged an additional fee or charge to extend the
due date of their deferred deposit transactions.” FAC, ¶ 3.
Plaintiff asserts that by virtue of this conduct, “Centers has
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purposefully directed its activities at California by drafting
and providing to its California subsidiary, for subsequent
distribution to California residents, a Customer Agreement
that contains fraudulent and unconscionable provisions.”
Opposition, p. 4. However, Plaintiff does not allege or submit
any evidence to demonstrate that this conduct was “expressly
aimed” at Plaintiff or any other member of the class. Bancroft,
233 F.3d at 1087 (“expressly aimed” requirement satisfied
when the defendant engages in wrongful conduct targeted at
plaintiff whom defendant knows to be a resident of the forum
state). Although courts have found personal jurisdiction over
defendants who have drafted and entered into a contract
with a California resident, see Harris Rutsky & Co. Inc.
Services, Inc., 328 F.3d 1122, 1131 (9th Cir.2003), Plaintiff
does not allege or submit any evidence to demonstrate that
she entered into a contract with Centers. To the extent Plaintiff
is attempting to assert that Centers actually entered into the
Customer Agreement with Plaintiff because Cash Advance
America/ California is a subsidiary of Centers, “a parent-
subsidiary relationship alone is insufficient to attribute the
contacts of the subsidiary to the parent for jurisdictional
purposes.” Harris Rutsky & Co. Inc., 328 F.3d at 1134. To
the extent Plaintiff is attempting to assert that Centers actually
entered into the Customer Agreement with Plaintiff because
Cash Advance America/ California is the alter ego of Centers,
as previously discussed, Plaintiff has failed to make this
prima facie showing. In addition failing to make a prima
facie showing that Centers purposefully directed its activities
at California by drafting the Customer Agreement, Plaintiff
also fails to allege or submit any evidence to demonstrate
that she would not have suffered the injuries alleged in the
FAC but for Centers' drafting and providing the Customer
Agreement to Advance America/ California for distribution in
California. Based on the foregoing, the Court concludes that
Plaintiff has failed to make a prima facie showing that Centers
purposefully directed its activities at California by drafting
the Customer Agreement, or that Plaintiff's alleged injuries
arise out of or relate to this conduct.

C. Jurisdictional Discovery
Defendants assert that “[i]t is within the discretion of the
district court to deny jurisdictional discovery.” Reply, p. 6.
Defendants request that the Court “deny Plaintiff's request
for jurisdictional discovery” because “such discovery will not
change the basic facts of the case and will only delay these
proceedings.” Id.

*9  Plaintiff requests the opportunity to take jurisdictional
discovery if the “court is not persuaded that it has

specific jurisdiction over Centers.” Id. Plaintiff requests
the opportunity to “propound a reasonable number of
interrogatories, document requests, and Fed.R.Civ.P. 30(b)
deposition notices to Centers and Advance America/
California to discover” the following:

(1) the nature and extent of
Centers' participation in cash
advance transactions with California
customers; (2) the nature and extent
of Centers' solicitations of potential
customers in California; (3) the nature
and extent of Centers' efforts to collect
funds from California customers who
have defaulted; (4) the extent of any
other business contacts that Centers
has with California; (5) the extent to
which Centers controls the operations
of Advance America/ California; (6)
the extent to which Advance America/
California is merely the alter ego of
Centers; and (7) the extent to which
Advance America/ California is the
agent of Centers.

Id. at 10–11.

A district court has discretion to permit or deny jurisdictional
discovery. Boschetto v. Hansing, 539 F.3d 1011, 1020 (9th
Cir.2008). “Discovery may be appropriately granted where
pertinent facts bearing on the question of jurisdiction are
controverted or where a more satisfactory showing of the facts
is necessary.” Id .

The Court concludes that Plaintiff's discovery request is
reasonable, and that Plaintiff should be allowed to conduct
reasonable jurisdictional discovery in order to make a “more
satisfactory showing” of jurisdictional facts. Boschetto, 539
F.3d at 1020. In light of the foregoing, the Court denies the
Motion to Dismiss Centers for lack of personal jurisdiction.
See Fed.R.Civ.P. 56(f).

II. Motion to Dismiss the Claims in Paragraph 21 of the
First Cause of Action, the Incorporation of Paragraph
21 into the Second Cause of Action, and the Entire Third
Cause of Action as to All Defendants
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Defendants contend that Plaintiff “does not have Article
III standing to bring any claim based upon the alleged
unconscionability of the unexercised and unenforced
arbitration clause or class action waiver set forth in the
Customer Agreement.” Mot. to Dismiss, p. 12. Defendants
contend that “Plaintiff has suffered no injury as a result of
the inclusion in the Customer Agreement of an arbitration
provision and class action waiver clause because Defendants
have not sought to enforce these provisions.” Id. at 12.
Defendants contend that “Plaintiff bases her entire standing
argument on the fact that, at the earliest stage of this litigation,
Defendants may have considered filing a motion to compel
arbitration before ultimately deciding against that course of
action and, instead, filing a motion to dismiss on the merits
in court.” Reply, p. 7. Defendants contend that Plaintiff's
argument is insufficient to support standing because defense
counsel's “off-the-record and out-of-context comments” do
not constitute an “ongoing threat.” Id. Defendants request that
the Court “dismiss the claim in paragraph 21 of the first cause
of action and its incorporation into the second cause of action,
as well as the entire third cause of action, for lack of Article
III standing.” Mot. to Dismiss, p. 14.

*10  Plaintiff contends that “[a]s an initial matter, there is
no basis for dismissing plaintiff's entire third cause of action”
because “Defendants have not challenged plaintiff's standing
to assert that defendants misrepresented that customers
will not be charged a fee to extend their cash advance.”
Opposition, p. 11. Plaintiff contends that “[i]n any event,
plaintiff has proper standing to challenge the arbitration
clause” because “there is no dispute that defendants
have threatened to enforce the unconscionable arbitration
provision against plaintiff.” Id. at 12. In support of this
contention, Plaintiff submitted the Declaration of Lawrence
L. Dany, III, Plaintiff's attorney. Dany attests that counsel
for Defendants called him and stated that Defendants “would
likely be seeking to compel arbitration.” Dany Decl., ¶ 3.
Dany attests that Defendants stated that they wanted to know
if Plaintiff would be seeking a remand before they prepared a
motion to compel arbitration. Id., ¶ 4. Plaintiff contends that
“Defendants' threat to enforce the unconscionable arbitration
clause presents a concrete risk of harm to plaintiff,” and
that Plaintiff “should be allowed to proceed with her claims
to remove the risk that defendants will seek to enforce the
unconscionable arbitration provision against her and/or the
other class members.” Opposition, p. 13.

To invoke the jurisdiction of the federal courts, a claimant
must satisfy the threshold requirement imposed by Article III

of the Constitution by alleging an actual case or controversy.
L.A. v. City of Lyons, 461 U.S. 95, 101, 103 S.Ct. 1660, 75
L.Ed.2d 675 (1983). To satisfy this requirement, a claimant
must show they “[have] sustained or [are] immediately in
danger of sustaining some direct injury” as a result of the
defendant's conduct, and that the injury or threat of injury
is “real and immediate,” not “conjectural” or “hypothetical.”
Id. (quoting Golden v. Zwickler, 394 U.S. 103, 109–110, 89
S.Ct. 956, 22 L.Ed.2d 113 (1969)). “Injury in fact is a low
threshold, which ... need not be capable of sustaining a valid
cause of action, but may simply be the fear or anxiety of
future harm.” Ross v. Bank of America, 524 F.3d 217, 222 (2d
Cir.2008) (internal quotations omitted). The party asserting
federal jurisdiction has the burden of establishing standing.
Daimlerchrysler Corp. v. Charlotte Cuno, 547 U.S. 332, 126
S.Ct. 1854, 164 L.Ed.2d 589 (2006).

To support Plaintiff's assertion that she has standing, Dany
attests that on September 4, 2008, he spoke with Plaintiff's
counsel and “said that Defendants would likely be seeking
to compel arbitration.” Dany Decl., ¶¶ 3–4. Plaintiff also
relies on an Ex Parte Motion for Leave to Extend Time to
Answer or Otherwise Plead (Doc. # 7) filed by Defendants
on September 5, 2008, which states that “[a]t the time of
removal Defendants were, and still are, actively considering
the option of filing ... a motion for an order staying litigation
and compelling arbitration.” Ex Parte Motion, p. 2. Plaintiff
has shown that Defendants have presented a genuine threat
that they would seek arbitration pursuant to the Customer
Agreement. Although Defendants assert that they “have not
and do not intend to seek arbitration,” Defendants have
submitted no evidence in support of this assertion or to
rebut Plaintiff's showing that Defendants have expressed an
intent to seek arbitration. Reply, p. 7. Nothing would preclude
Defendants from seeking to compel arbitration after the Court
rules on the instant Motion to Dismiss. The cases relied on
by Defendants are distinguishable because in those cases, the
defendants never indicated an intent to compel arbitration.
See e.g., Lee v. Capital One Bank, 2008 U.S. Dist. LEXIS
17113 (N.D.Cal.2008). The Court concludes that Plaintiff
has demonstrated a real threat that Defendants would seek
to compel arbitration pursuant to the Customer Agreement,
and has therefore demonstrated an injury-in-fact within the
meaning of Article III. The Court concludes that Plaintiff has
standing to bring claims related to the arbitration clause in the
Customer Agreement.
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III. Motion to Dismiss Paragraph 22 of the First Cause
of Action and the Incorporation of Paragraph 22 into the
Second Cause of Action as to All Defendants
*11  Defendants assert that “[t]here is nothing in the Deferred

Deposit Transaction Law stating that ‘notice’ has to be in
a document separate from the customer's signature. In fact,
it would defy logic to require the contract terms to be in a
separate document than the part of contract that binds the
parties.” Mot. to Dismiss, p. 16. Defendants further assert that
“Advance America does provide customers with notice in a
separate document.” Reply, p. 9. In support of this assertion,
Defendants submitted a copy of the Customer Agreement
referred in the Complaint, which states: “You acknowledge
and agree that before entering into this Customer Agreement,
we distributed to you the CALIFORNIA NOTICE AND
DISCLOSURE regarding deferred deposit transactions.”
Mot. to Dismiss, Newman Decl., Exhibit A. Defendants
contend that the “Court merely has to review the Customer
Agreement to conclude that all the notice requirements are
met and Plaintiff cannot therefore plead sufficient facts to
state a claim as to violations of Sections 23035(c) and (f)” of
the California Financial Code. Mot. to Dismiss, p. 16–17.

Plaintiff contends that “[n]either section 23035 nor any other
provision in the CDDTL permits the licensee to merge the
notice and the contract into a single document.” Opposition,
p. 15. Plaintiff contends that “Defendants' interpretation is
inconsistent with the language of Section 23035(c), which
requires the licensee to distribute the notice before entering
into the deferred deposit transaction.” Id. Plaintiff contends
that “if the Legislature had intended that notice and contract
could be merged into a single document, it would not have
engaged Section 23035(f)—which requires that notice be
written in the language used to negotiate the transaction in at
least 10–point type—and Section 23035(g)—which imposes
the identical requirement with respect to the contract.” Id.
Emphasizing that a civil statute must be broadly construed
in favor of the statute's protective purpose, Plaintiff contends
that the “only reasonable interpretation of the statute is that
the Legislature intended the notice and the contract to be in
separate documents.” Id. at 15–16.

In reviewing a motion to dismiss pursuant to Rule 12(b)(6) of
the Federal Rules of Civil Procedure, “a court must construe
the complaint in the light most favorable to the plaintiff
and must accept all well-pleaded factual allegations as true.”
Shwarz v. United States, 234 F.3d 428, 435 (9th Cir.2000).
“The court need not accept as true, however, allegations
that contradict facts that might be judicially noticed by the

court, ... and may consider documents that are referred to
in the complaint whose authenticity no party questions.”
Id. (internal quotations omitted). “A court may consider
evidence on which the complaint ‘necessarily relies' if: (1)
the complaint refers to the document; (2) the document is
central to the plaintiff's claim; and (3) no party questions the
authenticity of the copy attached to the 12(b) (6) motion.”
Marder v. Lopez, 450 F.3d 445, 448 (9th Cir.2006).

*12  Section 23035 of the California Financial Code governs
deferred deposit transactions. Section 23035(c) provides that
“[b]efore entering into a deferred deposit transaction,” a
licensee shall provide notice to customers of their rights
and duties under the CDDTL. Cal. Fin.Code § 23035(c).
Section 23035(f) requires that the notice “shall be written
and available in the same language principally used in any
oral discussions or negotiations leading to execution of the
deferred deposit agreement and shall be in at least 10–point
type.” Id., § 23035(f). Section 23035(e) provides that “[a]n
agreement to enter into a deferred deposit transaction shall
be in writing and shall be provided by the licensee to the
customer.” Id., § 23035(e). Section 23035(g) provides that
the agreement “shall be written and available in the language
principally used in any oral discussions or negotiations
leading to the execution of the deferred deposit agreement;
shall not be vague, unclear, or misleading and shall be in at
least 10–point type.” Id., § 23035(g).

The FAC contains numerous allegations regarding the
Customer Agreement such that the FAC “necessarily relies”
on the Customer Agreement. Marder, 450 F.3d at 448.
Defendants attached a copy of the Customer Agreement
to the Motion to Dismiss, and no party disputes the
authenticity of the copy of the Customer Agreement. See
id. The Customer Agreement states: “You acknowledge and
agree that before entering into this Customer Agreement,
we distributed to you the CALIFORNIA NOTICE AND
DISCLOSURE regarding deferred deposit transactions,” and
contains Plaintiff's signature. Newman Decl., Exhibit A.
Although the Customer Agreement is evidence that Plaintiff
signed a document which states that Defendants distributed
to Plaintiff “the California Notice and Disclosure regarding
deferred deposit transactions,” the Customer Agreement does
not demonstrate that the “California Notice and Disclosure”
provided notification to Plaintiff of her rights and duties in
compliance with the CDDTL. Holding that Plaintiff's claim
for lack of notice pursuant to the CDDTL fails on grounds that
the Customer Agreement demonstrates that Plaintiff received
adequate notice pursuant to the CDDTL would also ignore the
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allegation in the FAC that Plaintiff did not receive adequate
notice pursuant to the CDDTL because “Defendants failed
to give plaintiff any written disclosures of her rights or
obligations before she entered into the contract.” FAC, ¶ 10.
The Court construes the allegations in the FAC and supporting
documents in the light most favorable to the Plaintiff. In light
of the foregoing, the Court concludes that the FAC alleges
sufficient facts to support a claim that Plaintiff never received
any notice of her rights and obligations before she entered into
the contract in violation of the CDDTL.

Conclusion

IT IS HEREBY ORDERED that the Motion to Dismiss (Doc.
# 19) is DENIED with respect to the claims in paragraph 21 of

the first cause of action in the First Amended Complaint, the
incorporation of paragraph 21 into the second cause of action
as well as the entire third cause of action; and with respect to
the claims in paragraph 22 of the first cause of action in the
First Amended Complaint and the incorporation of paragraph
22 into the second cause of action; and is DENIED with leave
to refile with respect to the claims against Defendant Advance
America, Cash Advance Centers, Inc. Plaintiff is granted
leave to conduct jurisdictional discovery in compliance this
Order.

All Citations

Not Reported in F.Supp.2d, 2009 WL 765665

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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2018 WL 8131761
Only the Westlaw citation is currently available.

United States District Court, C.D. California.

TERRA TECH CORP.
v.

VANDEVREDE, et al.

Case No. SACV 18-602 JVS (JDEx)
|

Filed 12/04/2018

Attorneys and Law Firms

James Putman Carter, Kelli Morgan Winkle, Jackson Lewis
PC, Irvine, CA, for Terra Tech Corp.

Brian M. Block, Pro Hac Vice, Michael F Bevacqua, Jr., Pro
Hac Vice, Mandelbaum Salsburg PC, Roseland, NJ, Kurt A.
Schlichter, Schlichter and Shonack LLP, El Segundo, CA, for
Vandevrede, et al.

Proceedings: (IN CHAMBERS) Order Denying
Defendants' Motion to Transfer and Granting In Part
and Denying in Part Defendant's Motion to Dismiss

James V. Selna, District Judge

*1  Defendants Kenneth Vandevrede (“Kenneth”) 1 ,
Steven Vandevrede (“Steven”), Michael Vandevrede
(“Michael”), Daniel Vandevrede (“Daniel”), Beverly
Willekes (“Beverly”), David Vandevrede (“David”),
(collectively, the “Defendants”), moved to dismiss Plaintiff
Terra Tech Corp.'s (“Terra Tech”) Second Amended
Complaint (“SAC”) as to all Defendants, except Kenneth,
for lack of personal jurisdiction pursuant to Federal Rule
of Civil Procedure 12(b)(2). (Mot., Docket No. 101.) In the
alternative, Defendants moved to dismiss: (1) all causes of
action against David and Beverly; and (2) the first and fifth
causes of action against all Defendants insofar as they are
premised on the 2013 Share Exchange Agreement (“SEA”)
for failure to state a claim pursuant to Rule 12(b)(6). (Id.)
Terra Tech opposed. (Opp'n, Docket No. 104.) Defendants

replied. 2  (Reply, Docket No. 107.)

1 The Court uses the Individual Defendants' first
name to avoid confusion.

2 Terra Tech filed objections to Brian, David,
David, Gerda, Michael, Steven, and Beverly's
declarations. (Objs., Docket Nos. 104-1, 104-2,
104-3, 104-4, 104-5, 104-6.) To the extent the Court
relies on portions of the declarations objected to,
the Court impliedly overrules the objections.

Defendants also moved to transfer venue to the District Court
for the District of New Jersey pursuant to 28 U.S.C. § 1404(a),
or, alternatively, to dismiss the FAC on grounds of forum
non conveniens. (Mot., Docket No. 102.) Terra Tech opposed.
(Opp'n, Docket No. 105.)

For the following reasons, the Court denies the motion to
transfer, grants the motion to dismiss for lack of personal
jurisdiction as to all moving Defendants, and denies the
motion to dismiss the factual allegations relating to the SEA
in Counts 1-5.

I. BACKGROUND

This action arises out of Defendants' alleged misconduct

against Terra Tech. 3  (See SAC, Docket No. 99 ¶¶ 15–106.)
The Defendants reside in New Jersey. (Id. ¶¶ 3–8.) Terra Tech
is a Nevada corporation with its principle place of business
in California. (Id. ¶ 2.) In 2013, Terra Tech entered into the
SEA with Defendants. (Id. ¶¶ 21, 24.) Pursuant to the SEA,
Terra Tech sold 1.25 million of its shares in exchange for all
shares of Edible Garden Corp. (“Edible Garden”), a Nevada
corporation with its principle place of business in New Jersey.
(Id. ¶¶ 24, 38; Carter Decl., Docket No. 104-7, Ex. A at 1.)
After the sale, Edible Garden became a subsidiary of Terra
Tech. (SAC, Docket No. 99 ¶ 25.) The SEA contains the
following provision:

11.7 Choice of Law

This Agreement shall be construed in accordance with and
governed by the laws of the State of Nevada without regard
to choice of law principles. Each of the parties hereto
consents to the jurisdiction of the courts of the State of
California, County of Orange and to the federal courts
located in the County of Orange, State of California.

(Carter Decl., Docket No. 104-7, Ex. A ¶ 11.7.)

3 Terra Tech has filed a number of evidentiary
objections to Defendants' declarations. To the
extent the Court overrules them, the objected-
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to portions of the declarations appear in this
Background section.

*2  Terra Tech made Kenneth a director of Terra Tech prior to
the close of the SEA through a term of the SEA at Article III,
Section 3.10(c). (SAC, Docket No. 99 ¶ 33.) A condition of
closing was that Michael and Steven would become directors
of Terra Tech. (Id. ¶ 34; Carter Decl., Docket No. 104-7, Ex.
A ¶ 8.2(e).) Steven and Michael traveled to California at least
once a year in their capacity as Terra Tech board members.
(SAC, Docket No. 99 ¶ 13.)

Pursuant to Article VI, Section 6.1 of the SEA, the parties
agreed that they “may receive Confidential Information in
connection with this Transaction....” (Id. ¶ 37; Carter Decl.,
Docket No. 104-7, Ex. A ¶ 6.1.) “Confidential Information”
is defined in relevant part by the SEA at Exhibit A thereto as:

all nonpublic information disclosed
by one party or its agents (the
“Disclosing Party”) to the other party
or its agents (the “Receiving Party”)
[... including] nonpublic information
relating to the Disclosing Party's
technology, customers, vendors,
suppliers, business plans, intellectual
property, promotional and marketing
activities, finances, agreements,
transactions, financial information and
other business affairs ....

(Carter Decl., Docket No. 104-7, Ex. A at 35.)

On November 4, 2015, Kenneth, Steven, and Michael
(together, “Fiduciary Defendants”) signed the Terra Tech
Code of Ethics. (SAC, Docket No. 99 ¶ 41.) The Code
requires that the Fiduciary Defendants avoid all actual
conflicts and report even suspected conflicts. (Id. ¶ 43.)
Steven and Michael are directors for Psyblock LLC
(“Psyblock”). (Id. ¶ 44.) They did not disclose their positions
with Psyblock to Terra Tech. (Id. ¶ 46.) Terra Tech alleges
that it has conflicting interests with Psyblock. (Id.) In 2016
and 2017, each Fiduciary Defendant signed a Terra Tech
Stock Option Agreement containing non-compete and non-
solicitation clauses. (Id. ¶¶ 51, 52.) Between early 2017 and
mid-2018, Kenneth exchanged emails with other business
entities with regards to corporate opportunities that could
potentially benefit Gro-Rite, Inc. (“Gro-Rite”), and Naturally

Beautiful Plant Products, LLC (“NBPP”) at the expense of
Terra Tech. (Id. ¶¶ 57–97.) Kenneth forwarded one of these
emails to Daniel and three others to Steven, Michael, and
Daniel. (Id. ¶¶ 57, 62, 65, 87.)

On April 10, 2018, Gro-Rite, NBPP, and Whitetown Realty,
LLC (“Whitetown”) filed suit in the Superior Court of
New Jersey, Law Division, Morris Vicinage, in the matter
captioned Gro-Rite, Inc., Naturally Beautiful Plant Products,
LLC, and Whitetown Realty, LLC v. Terra Tech Corp. and
Edible Garden Corp. (Docket No. 71-3.) The suit alleges
breach of marketing, distribution, and lease agreements.
(Mot., Docket No. 102-1 at 2.) Terra Tech filed an answer
to the Complaint and counterclaimed, acceding to personal
jurisdiction in New Jersey. (Docket No. 71-6.)

On April 11, 2018, Ken, Mike, and Seve Vande Vrede filed
suit against Terra Tech and Edible Garden in Superior Court
of New Jersey in a matter captioned Kenneth Vande Vrede, et
als. v. Terra Tech Corp, et als. based on allegations of adverse
actions taken against them vis à vis their former employment
and directorships with Terra Tech and Edible Garden. (Docket
No. 71-7.) The case has since added additional plaintiffs
and been consolidated with the other New Jersey Superior
Court case involving the overlapping parties on September
19, 2018. (Bevacqua Decl., Docket No. 71-2 ¶ 3.)

*3  On April 11, 2018, Terra Tech also filed a complaint
in this Court. (Compl., Docket No. 1.) The SAC asserts
seven causes of action. (Id.) All causes of action are against
all Defendants, with the exception of the second (breach of
fiduciary duty), which is against the Fiduciary Defendants
only. (SAC, Docket No. 48 ¶¶ 117–21.) Terra Tech alleges
that the Fiduciary Defendants conspired to steal Terra Tech's
property and usurp corporate opportunities from Terra Tech
to benefit Gro-Rite, NBPP, and Psyblock. (Id. ¶¶ 55–106.)
Terra Tech also alleges that the non-Fiduciary Defendants
“conspired” with the Fiduciary Defendants “for their own
personal gain, and otherwise [to] compet[e] with Terra
Tech.” (Id. ¶¶ 55, 145.)

II. LEGAL STANDARD

A. Motion to Transfer
Under 28 U.S.C. § 1404(a), “[f]or the convenience of parties
and witnesses, in the interest of justice, a district court may
transfer any civil action to any other district or division where
it might have been brought.” “Section 1404(a) provides for
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transfer to a more convenient forum, not a forum likely
to prove equally convenient or inconvenient.” Van Dusen
v.Barrack, 376 U.S. 612, 645–46 (1964). The district court
has discretion to transfer based on an “individualized, case-
by-case consideration of convenience and fairness.” Jones v.
GNC Franchising, Inc., 211 F.3d 495, 498 (9th Cir. 2000)
(internal quotation marks omitted) (citing Stewart Org. v.
Ricoh Corp., 487 U.S. 22, 29 (1988) ). In exercising its
discretion, the court may consider various factors, including:

(1) the location where the relevant
agreements were negotiated and
executed, (2) the state that is most
familiar with the governing law, (3)
the plaintiff's choice of forum, (4) the
respective parties' contacts with the
forum, (5) the contacts relating to the
plaintiff's cause of action in the chosen
forum, (6) the differences in the costs
of litigation in the two forums, (7)
the availability of compulsory process
to compel attendance of unwilling
non-party witnesses, and (8) the
ease of access to sources of proof.
Additionally, the presence of a forum
selection clause ... [and] the relevant
public policy of the forum state, if
any, [are significant factors] in the §
1404(a) balancing.

Jones, 211 F.3d at 498–99.

B. Forum Non Conveniens
A party moving to dismiss based on forum non conveniens
bears the burden of showing “(1) that there is an adequate
alternative forum, and (2) that the balance of private and
public interest factors favors dismissal.” Dole Food Co. v.
Watts, 303 F.3d 1104, 1118 (9th Cir. 2002).

Forum non conveniens is an “exceptional tool to be employed
sparingly.” Ravelo Monegro v. Rosa, 211 F.3d 509, 514
(9th Cir. 2000). This “calculus changes, however, when the
parties' contract contains a valid forum-selection clause.” Atl.
Marine, 134 S. Ct. at 581. A valid forum-selection clause
should be given controlling weight “in all but the most
exceptional cases.” Id. The forum non conveniens analysis

changes in three ways with the presence of a valid forum-
selection clause. Id. First, the party seeking transfer “bears the
burden of establishing” that the “forum for which the parties
bargained is unwarranted.” Id. Second, the Court may not
consider the private interest factors because they are deemed
to weigh “entirely in favor of the preselected forum.” Id. at
582. Third, the original venue's choice of law rules will not
apply in the preselected forum. Id.

“Absent further guidance, the Court continues to apply
the Ninth Circuit's standard of review from Rule 12(b)(3)
cases on this motion, drawing reasonable inferences and
resolving factual conflicts in favor of the non-movant, but not
necessarily accepting the non-movant's pleadings as true, and
also considering facts outside the pleadings.” In re Cathode
Ray Tube (CRT) Antitrust Litig., 2014 WL 1047207 at *2
(N.D. Cal. Mar. 13, 2014) (citing Petersen v. Boeing Co., 715
F.3d 276, 279 (9th Cir. 2013) ).

C. Fed R. Civ. Proc. 12(b)(2)
*4  Before trial, nonresident defendants may move to dismiss

the case for lack of personal jurisdiction. Fed. R. Civ. P.
12(b)(2). Personal jurisdiction refers to a court's power to
render a valid and enforceable judgment against a particular
defendant. See World-Wide Volkswagen Corp. v. Woodson,
444 U.S. 286, 291 (1980); Pennoyer v. Neff, 95 U.S. 714,
720 (1877), overruled in part by Shaffer v. Heitner, 433
U.S. 186, 206 (1977). The contours of that power are
shaped, in large part, by the Due Process Clause of the
Fourteenth Amendment, which requires sufficient “contacts,
ties, or relations” between the defendant and the forum state
before “mak[ing] binding a judgment in personam against
an individual or corporate defendant.” Int'l Shoe Co. v.
Washington, 326 U.S. 310, 319 (1945). Due Process requires
that “there exist ‘minimum contacts’ between the defendant
and the forum” in order to protect the defendant “against the
burdens of litigating in a distant or inconvenient” court and
lend “a degree of predictability to the legal system.” World-
Wide Volkswagen, 444 U.S. at 291–92, 297.

Jurisdiction must also comport with law of the forum state.
See Fed. R. Civ. P. 4(k)(1)(A); Yahoo! Inc. v. La Ligue Contre
Le Racisme Et L'Antisemitisme, 433 F.3d 1199, 1205 (9th Cir.
2006) (en banc). Because California's long-arm statute allows
the exercise of jurisdiction on any basis consistent with the
state and federal constitutions, the jurisdictional analyses of
state law and federal due process are the same. Cal. Code. Civ.
Proc. § 410.10; see also Yahoo!, 433 F.3d at 1205.
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“Where a defendant moves to dismiss a complaint for
lack of personal jurisdiction, the plaintiff bears the
burden of demonstrating that jurisdiction is appropriate.”
Schwarzenegger v. Fred Martin Motor Co., 374 F.3d 797,
800 (9th Cir. 2004). Plaintiff's allegations of jurisdictional
facts must also be supported by competent proof. Hertz
Corp. v. Friend, 559 U.S. 77, 96–97 (2010). In the absence
of an evidentiary hearing, “[h]owever, this demonstration
requires that the plaintiff ‘make only a prima facie showing
of jurisdictional facts to withstand the motion to dismiss.’ ”
Pebble Beach Co. v. Caddy, 453 F.3d 1151, 1154 (9th Cir.
2006) (quoting Doe v. Unocal Corp., 248 F.3d 915, 922 (9th
Cir. 2001) ). To make the requisite showing, a plaintiff “need
only demonstrate facts that if true would support jurisdiction
over the defendant.” Harris Rutsky & Co. Ins. Servs., Inc. v.
Bell & Clements Ltd., 328 F.3d 1122, 1129 (9th Cir. 2003)
(internal quotation marks and citation omitted). In evaluating
the plaintiff's showing, all uncontroverted allegations in the
complaint are taken as true and all disputed facts are resolved
in plaintiff's favor. Id.; Schwarzenegger, 374 F.3d at 800.

A defendant may waive personal jurisdiction requirements
prior to the initiation of suit. M/S Bremen v. Zapata Off-shore
Co., 407 U.S. 1, 11 (1972). Valid forum selection clauses,
when freely negotiated and not unreasonable or unjust,
constitute a waiver of personal jurisdiction requirements. Id.
at 12–13. In diversity jurisdiction cases, federal law controls
the interpretation and analysis of forum selection clauses
because forum selection is a venue matter. Jones v. GNC
Franchising, Inc., 211 F.3d 495, 497 (9th Cir. 2000); Manetti-
Farrow, Inc. v. Gucci America, Inc., 858 F.2d 509, 513 (9th
Cir. 1988).

Personal jurisdiction may be premised on general personal
jurisdiction (based on a defendant's continuous presence in
a state) or specific personal jurisdiction (based on specific
contacts with the state specifically related to the claims at
issue).

1. General Personal Jurisdiction
For general jurisdiction to exist over a nonresident defendant,
it must have affiliations with the forum state “so continuous
and systematic as to render the foreign [defendant] essentially
at home in the forum State.” Daimler AG v. Bauman,
571 U.S. 117, 133 n.11 (2014) (quoting Goodyear Dunlop
Tires Operations, S.A. v. Brown, 564 U.S. 915, 919 (2011)
) (internal quotation marks omitted). In other words, a
defendant's “continuous and systematic general business
contacts” with the forum must “approximate physical

presence” in the forum state. Schwarzenegger, 374 F.3d at
801 (quoting Helicopteros Nacionales de Colombia, S.A. v.
Hall, 466 U.S. 408, 416 (1984) and Bancroft & Masters, Inc.
v. Augusta Nat'l, Inc., 223 F.3d 1082, 1086 (9th Cir. 2000) ).
Where general jurisdiction exists, the Court has jurisdiction
over the defendant for all purposes, even in cases where the
claims arise from dealings unrelated to those that establish
jurisdiction. Daimler, 571 U.S. at 127.

2. Specific Personal Jurisdiction
*5  A defendant is subject to specific personal jurisdiction

only if a controversy arises out of or is sufficiently related to
the defendant's contacts with the forum state. Goodyear, 564
U.S. at 919; see also Omeluk v. Langsten Slip & Batbyggeri
A/S, 52 F.3d 267, 270 (9th Cir. 1995). The Ninth Circuit has
established a three-part test to determine whether courts may
exercise specific jurisdiction over a nonresident defendant:

(1) The nonresident defendant purposefully directs his
activities or consummates some transaction with the
forum or the forum's resident; or performs some act by
which he purposefully avails himself of the privilege of
conducting activities in the forum, thereby invoking the
benefits and protections of its laws; and

(2) The claim arises out of or results from the nonresident
defendant's forum-related activities; and

(3) The exercise of jurisdiction comports with fair play and
substantial justice (i.e., jurisdiction is reasonable).

Schwarzenegger, 374 F.3d at 802 (citing Lake v. Lake, 817
F.2d 1416, 1421 (9th Cir. 1987) ). The plaintiff bears the
burden on the first two prongs. Id. If the plaintiff fails to
satisfy either prong, “jurisdiction in the forum would deprive
the defendant of due process of law.” Omeluk, 52 F.3d at 270.
“If the plaintiff succeeds in satisfying both of the first two
prongs, the burden then shifts to the defendant to ‘present a
compelling case’ that the exercise of jurisdiction would not
be reasonable.” Schwarzenegger, 374 F.3d at 802 (quoting
Burger King Corp. v. Rudzewicz, 471 U.S. 462, 476–78
(1985) ).

III. DISCUSSION

A. Motion to Transfer: 28 U.S.C. § 1404(a)
In an action where subject matter jurisdiction is based only on
diversity of citizenship, venue is proper in:
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(1) a judicial district where any
defendant resides, if all defendants
reside in the same State, (2) a judicial
district in which a substantial part of
the events or omissions giving rise to
the claim occurred, or a substantial
part of property that is the subject
of the action is situated, or (3) a
judicial district in which any defendant
is subject to personal jurisdiction at the
time the action is commenced, if there
is no district in which the action may
otherwise be brought.

28 U.S.C. § 1391(a). The SAC does not allege that any of
the Defendants reside in California. (SAC, Docket No. 99 ¶¶
3–8.) While the SAC alleges that some actions took place
in Orange County, California, the SAC does not demonstrate
that a substantial part of the events took place in Orange
County or anywhere else. Nonetheless, the parties do not
dispute that Kenneth is subject to personal jurisdiction in
California and traveled to Orange County, California at least
once per month in the course of his employment. (Id. ¶ 13.)
Thus, because Kenneth is subject to personal jurisdiction in
Orange County, California, venue is proper under 28 U.S.C.
§ 1391(a)(3).

Although venue is proper, Defendants move for transfer of
this case to the U.S. District Court for the District of New
Jersey pursuant to 28 U.S.C. § 1404(a). (Mot., Docket No.
102-1 at 1.) Defendants argue that transfer is appropriate
because (1) the Court does not have personal jurisdiction
over five out of six Defendants; (2) all alleged conduct
concerns matters that allegedly occurred in and relate to
New Jersey; and (3) there is a simultaneous case pending
between the same and related parties in the Superior Court
of New Jersey, which concerns overlapping and interrelated
matters. (Id.) According to Defendants, “the vast majority of
potential witnesses (including the Moving Defendants) and
evidence related to Terra Tech's claims are in New Jersey,”
and “the only connection to California is alleged damages
caused to Terra Tech, a publicly traded Nevada company,
with a principal place of business in California.” (Id. at
7.) Defendants point out that many of the key third-party
witnesses identified in Terra Tech's SAC are located in New
Jersey, including Vincent Gareff, a representative of Ungerer

& Co. (a New Jersey company); the Great Meadows Design
Group (a new Jersey company); Thomas Mastrangelo, town
manager of Pequannock, New Jersey; Michael James, Terra
Tech's Chief Financial Officer. (Id. at 8–9.) In addition,
Defendants assert that since Terra Tech's pre-answer motion
to dismiss in a separate New Jersey Superior Court case
did not dispute personal jurisdiction, that defense is waived
such that there is no issue of personal jurisdiction over all
parties in the case in New Jersey. (Id. at 9.) Finally, since
there is a consolidated case pending in the Superior Court
of New Jersey involving the same and related parties and
New Jersey has personal jurisdiction over all defendants,
Defendants argue that the case should be transferred to the
District Court of New Jersey. (Id. at 9–11.)

*6  Defendants cite Delaware Prof'l Ins. Co. v. Hajjar, 55 F.
Supp. 3d 537, 539–40 (D. Del. 2014), to support its argument
that the case should be transferred. In Hajjar, the plaintiff
Delaware company sued the New Jersey defendant, a former
company director. The defendant later filed suit against
plaintiff in New Jersey state court, which was removed to
federal court, and a second suit against related parties again in
New Jersey state court. The Delaware federal court ultimately
determined that although it had personal jurisdiction over
the defendant, venue was appropriate in New Jersey since
that is where defendant resided, “a substantial amount of the
events giving rise to plaintiffs' complaint took place,” and
the parties already had a pending case in the District of New
Jersey concerning the same set of facts. (Id. at 543.) Since
Defendants reside in New Jersey, the events giving rise to
many of the claims in the SAC took lace in New Jersey,
and the parties already have a pending case in the Superior
Court of New Jersey, Defendants argue that the Court should
similarly transfer this action. (Mot., Docket No. 102-1 at 10.)

Despite the existence of some similarities to Hajjar,
Defendants nonetheless concede that one key difference sets
the cases apart—here, “there is no action currently pending
in the District of New Jersey between the parties.” (Id.) In
addition, as Terra Tech points out, the New Jersey cases have
not proceeded any further than this case has; thus, the Court
is just as familiar with the issues in the case as any court in
New Jersey. (Opp'n, Docket No. 105 at 1.) Terra Tech further
argues that the “private interest” and “public interest” factors
outlined in Jones do not favor trial elsewhere such that the
Court should disturb Terra Tech's choice of forum in Orange
County, California. (Id.; 211 F.3d. 498.)
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The first factor—the location where the relevant agreements
were negotiated and executed—weighs in favor of Terra
Tech because the parties negotiated and executed the SEA in
California. (Opp'n, Docket No. 105 at 1.)

The second factor—the state most familiar with the governing
law—is inapplicable here because Nevada law is applied to
disputes arising out of the SEA.

The third factor favors resolution in federal court in California
because it is the plaintiff's chosen forum.

The fourth and fifth factors—the parties' contacts with the
forum and the contacts relating to the plaintiff's cause
of action—are disputed. While Terra Tech indicates that
its employees who feel the alleged harms of Defendants'
conduct are in California, Defendants instead argue that the
parties have significant contacts with New Jersey and “the
convenience of employee-witnesses is generally assigned
little weight” in the analysis regarding whether to transfer a
case. (Mot., Docket No. 102-1) (citing Brandon Apparel Grp.,
Inc. v. Quitman Mfg. Co. Inc., 42 F. Supp. 2d 821, 834 (N.D.
Ill. 1999). Since Defendants' contacts with New Jersey appear
to be much stronger than their contacts with California, this
factor tends to weigh in favor of transfer.

The parties have not provided much evidence relating to the
sixth, seventh and eighth factors—the difference in litigation
costs, the availability of a process to compel attendance
of unwilling non-party witnesses, and the ease of access
to sources of proof. However, the fact that there is related
litigation pending in New Jersey to which Terra Tech has not
objected based on personal jurisdiction grounds suggests that
these factors may weigh in favor of transfer because both
parties have already been litigating there.

The ninth factor weighs in favor of litigating the case in
California because the parties consented to jurisdiction in
Orange County, California and this consent applies to disputes
arising from the SEA. Finally, neither party has clearly
indicated whether the tenth factor regarding relevant public

policy favors resolution in California. 4

4 Terra Tech cites Jones v. GNC Franchising, Inc.,
211 F.3d 495, 499 (9th Cir. 2000), which relates
to California's public policy in providing a local
forum for public franchises, and Decker Coal
v. Commonwealth Edison Co., 805 F.2d 834,
843 (9th Cir. 1986), which indicates that public

factors include the local interest in having localized
controversies decided at home, but does not explain
how these cases are related to the circumstances of
this case. (Opp'n, Docket No. 105 at 10.)

*7  Overall, an analysis of the Jones factors does not militate
strongly in favor of transfer despite the lack of jurisdiction
over nonresident Defendants. Since Defendants bear the
burden of proving why the case should be transferred to
another forum, Defendants have not met this burden. Thus,
based on the record before it, the Court declines to transfer
the case to the District Court of New Jersey. Accordingly, the
motion to transfer is denied.

B. Forum Non Conveniens
Defendants alternatively argue that the Court should dismiss
this case on grounds of forum non conveniens because Terra
Tech can bring all claims alleged in the consolidated state
court case in Morris County. (Mot., Docket No. 102-1 at 11.)
Defendants urge the Court to dismiss to “prevent the parties
and this Court from wasting resources, energy, and money
on parallel cases, and [from] the possibility of conflicting
judgments.” (Id.)

Because Defendants have not met their burden of showing
that the public and private interest factors weigh in favor of
transferring the case, the Court likewise declines to exercise
its discretion to dismiss the case on forum non conveniens
grounds.

C. Motion to Dismiss for Lack of Personal Jurisdiction

1. Scope & Applicability of Forum-Selection Clause
As a threshold issue, the Court must first determine “the
[forum-selection] clause's scope and applicability” and then
“determine whether the clause applies to the behavior at
issue.” In re Cathode Ray Tube (CRT) Antitrust Litig., No.
CV 07-5944 SC, 2014 WL 2581581, at *4 (N.D. Cal. June 9,
2014) (citing Peterson v. Boeing Co., 715 F.3d 276, 280 (9th
Cir. 2013) ).

a. Whether a Contract Exists

“Before the court may consider the impact of any forum
selection clause on plaintiff's choice of forum and the motion
to transfer, it must first determine whether a contract exists
and, if so, whether it contains the forum selection clause at
issue.” Morgan Tire of Sacramento, Inc. v. Goodyear Tire &
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Rubber Co., 2014 WL 6390282 at *3 (E.D. Cal. Nov. 13,
2014) (citing Kedkad v. Microsoft Corp., 2013 WL 4734022
at *3 (N.D. Cal. Sept. 3, 2013) ).

Here, the parties do not dispute that the SEA is a valid contract
that contains a forum selection clause. (David Decl., Docket
No. 104-8, Ex. A at 31.)

b. Scope and Applicability

“In order to determine the scope of the forum selection clause,
the Court must examine its construction.” Cedars-Sinai Med.
Ctr. v. Global Excel Mgmt., Inc., No. CV 09-3627 PSG
(AJWx), 2010 WL 5572079, at *5 (C.D. Cal. Mar. 19, 2010)
(citing Mediterranean Enters., Inc. v. Ssangyong Corp., 708
F.2d 1458, 1464 (9th Cir. 1983) ). The forum selection clause
provides:

This Agreement shall be construed in
accordance with and governed by the
laws of the State of Nevada without
regard to choice of law principles.
Each of the parties hereto consents to
the jurisdiction of the courts of the
State of California, County of Orange
and to the federal courts located in the
County of Orange, State of California.

(David Decl., Docket No. 104-8, Ex. A at 31.) The Court
previously found that the SEA's forum selection clause
is ambiguous and should thus be construed “narrowly to
encompass only claims arising under the SEA.” (Order,
Docket No. 98 at 9.)

c. Enforceability

If a venue is specified with mandatory language, then a
forum-selection clause will be enforced, but it will not be
enforced if the language is permissive. Compare Docksider,
Ltd. v. Sea Tech., Ltd., 875 F.2d 762, 764 (9th Cir. 1989)
(holding that “shall be deemed to be in Gloucester County,
Virginia” was mandatory language requiring enforcement of
the forum-selection clause) with Hunt Wesson Foods, Inc. v.
Supreme Oil Co., 817 F.2d 75, 77 (9th Cir. 1987) (holding
that “[t]he courts of California, County of Orange, shall

have jurisdiction” was permissive language not designating
an exclusive forum, thereby precluding enforcement of the
forum-selection clause). “To be mandatory, a clause must
contain language that clearly designates a forum as the
exclusive one.” N. Cal. Dist. Council of Laborers v. Pittsburg-
Des Moines Steel Co., 69 F.3d 1034, 1037 (9th Cir. 1995).

*8  Here, no venue is specified with mandatory language.
Nonetheless, the SEA indicates that all parties consent to
the jurisdiction of both state and federal courts in Orange
County, California. Since the Court construes the scope of
the forum selection clause narrowly to apply only to claims
arising from the SEA, the Court must determine whether Terra
Tech's claims from the SAC arise from that agreement.

d. Whether Claims are Covered by the SEA

1. Breach of Fiduciary Duty

The first claim of the SAC alleges that Defendants breached
Article 9 of the SEA by failing to take reasonable actions
to ensure that the Fiduciary Defendants loyally carried out
their director duties to Terra Tech and competing with Terra
Tech in the cannabis industry. (SAC, Docket No. 99 ¶ 113.)
In addition, the SAC alleges that Defendants breached Article
6.1 of the SEA by disseminating confidential information they
obtained during and as a result of the SEA. (Id. ¶ 37.)

Terra Tech initially repeats its prior contention that the SEA
created fiduciary duties for Defendants because but for the
SEA, Kenneth, Michael, and Steven would not have been on
the board of directors of Terra Tech. (Opp'n, Docket No. 104-1
at 11.) But the Court already determined that the SEA did not
make Michael and Steven directors. (Order, Docket No. 98 at
9.) Thus, the Court does not find that any breach of fiduciary
duties arises from the SEA as to Claim 1 (Breach of Contract)
or Claim 2 (Breach of Fiduciary Duty).

2. Disseminating Confidential Information

Terra Tech also argues that Section 6.1 prohibits any party
who received confidential information from disclosing it
without the disclosing party's written consent, regardless
of when the confidential information was received. (Opp'n,
Docket No. 104 at 9; SEA, Ex. A.) Defendants contend
that the provisions regarding the confidential information are
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limited to that information exchanged with regard to the SEA.
(Mot., Docket No. 101-1 at 12.)

The Court agrees with Terra Tech that the “confidential
information” described in the SEA is not expressly limited
to the information exchanged for the SEA itself, and thus
dissemination of confidential information—even in 2017
or 2018—could constitute a breach. Nonetheless, the SAC
does not sufficiently plead what the alleged dissemination of
confidential information was as to any of the Defendants other
than Kenneth. (Mot., Docket No. 101-1 at 14.) Specifically,
Terra Tech does not indicate what confidential information
anyone other than Kenneth would have shared nor whom
they would have shared it with. Thus, Terra Tech has not
sufficiently pled that the Court jurisdiction over moving
Defendants for Claim 1 (Breach of Contract) or Claim 5
(Breach of Covenant of Good Faith and Fair Dealing).

3. Fraud

The SAC alleges two types of fraud against Defendants:
promissory fraud (SAC ¶¶ 129-131, 137, 138) and
concealment (Id. ¶¶132-134, 136-138.) Specifically, Terra
Tech claims that Defendants fraudulently induced Terra Tech
to enter into the SEA by promising that Terra Tech would
be the first in the cannabis market in New Jersey and that
Defendants should have disclosed conflicts of interest in
accordance with the fiduciary duties arising from Section
9 of the SEA and their obligations relating to confidential
information under Section 6.1. (Id. ¶ 129.)

Defendants argue that the Court should ignore extraneous
information that Terra Tech attempts to put forth relating
to fraudulent inducement because the parties agreed to an
integration clause in Section 11.3 of the SEA:

*9  This Agreement and the other
Transactional Agreements contain the
entire agreement of the parties
hereto, and supersede any prior
written or oral agreements between
them concerning the subject matter
contained herein, or therein. There
are no representations, agreements,
arrangements or understandings, oral
or written, between the parties to
this Agreement, relating to the subject

matter contained in this Agreement
and the other Transaction Agreements,
which are not fully expressed herein or
therein.

(SAC, Ex. A § 11.3.) As Defendants point out, the integration
clause that the parties agreed to explicitly indicates that there
would be no other agreements such as that suggested by
Terra Tech in its allegations as to fraudulent inducement.
(Reply, Docket No. 107 at 11.) Thus, this claim cannot arise
from the SEA. The other claims for fraud that Terra Tech
claims give the Court personal jurisdiction over Defendants
under the SEA fail for the same reasons described above
—Michael's and Steven's fiduciary duties do not arise from
the SEA and any allegations regarding confidentiality have
not been sufficiently pled as to any Defendants other than
Kenneth. Thus, the Court does not have personal jurisdiction
over Defendants based on the SEA.

2. Minimum Contacts
Terra Tech also argues that they have established that the
Court has personal jurisdiction over Defendants based on
sufficient minimum contacts. For the third (conversion), sixth
(misappropriation of trade secrets), and seventh (conspiracy)
claims, Terra Tech states that the “purposeful direction”
standard applies to give the Court personal jurisdiction over
Defendants. “Purposeful direction” analysis employs the
“effects test,” which is satisfied if the defendant “(1) commits
an intentional act; (2) expressly aimed at the foreign state; (3)
causing harm in the foreign state that the defendant knew was
likely to be suffered in that state.” CE Distribution, LLC v.
New Sensor Corp., 380 F.3d 1107, 1111 (9th Cir. 2004)

Terra Tech alleges that Defendants committed intentional
acts by stealing intellectual property, improperly acquiring
and disclosing trade secrets, and consipring to steal and
misappropriate trade secrets. (SAC, Docket No. 99 ¶¶ 123,
148, 155.) Terra Tech indicates that it suffered injury in
California, where it has its principal place of business,
satisfying the third prong of the effects test. (Opp'n, Docket
No. 104-1 at 18.) Finally, Terra Tech states that the
alleged intentional acts were directed at California because
Defendants are competing in California markets. (Id. ¶¶ 1,
12, 32, 36, 39, 55, 72, 78, 133.) Terra Tech suggests that
because California is only one of eight states that has legalized
cannabis for recreational use, Defendants would necessarily
be competing in California. (Opp'n, Docket No. 104-1 at 18–
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19.) Finally, Terra Tech indicates that Defendants competed
with them in California because Terra Tech was never able to
capitalize on opportunities with Chill Waze. (Id. at 19.)

The Court does not find that Terra Tech has sufficiently shown
that the moving Defendants have purposefully directed their
conduct at California. The SAC does not contain sufficient
facts alleging that they are competing in California such that
the purposeful direction at the forum state can be established.
(Reply, Docket No. 107 at 13.) That California is one of eight
states that has legalized recreational use of cannabis does not
lead to the inference that Defendants must be competing there
with Terra Tech. (Id.) And while Terra Tech has alleged that
there are Chill Waze documents emailed to Kenneth, that does
not indicate that the other moving Defendants would have
usurped that opportunity. (SAC, Docket No. 99 ¶ 72.) Thus,
Terra Tech has not established that the Court has personal
jurisdiction over the moving Defendants as to the third, sixth,
and seventh claims.

*10  Terra Tech's final argument is that the application of
the purposeful availment standard confers jurisdiction on
all causes of action. (Opp'n, Docket No. 104-1 at 19.) In
particular, Terra Tech alleges that (1) David reached out to
Terra Tech's CEO vis LinkedIn to inquire about a potential
business relationship in 2012 (SAC, Docket No. 99 ¶ 20);
(2) the SEA references Orange County, California in a forum
selection clause and states that closing will take place there
(Id., Ex. A § 1.5, 11.7); and (3) Kenneth, Michael and Steven
were officers who regularly traveled to California. (SAC,
Docket No. 99 ¶ 13.) See Burger King Corp., 471 U.S. at
479 (“[W]e have emphasized the need for a ‘highly realistic’
approach that recognizes that a ‘contract’ is ‘ordinarily but an
intermediate step serving to tie up prior business negotiations
with future consequences which themselves are the real object
of the business transaction.’ ”) (internal citations omitted).

Defendants argue that David's contact via LinkedIn is
insufficient for establishing personal jurisdiction over him
in California. (Reply, Docket No. 107 at 16.) See Joseph
Saveri Law Firm, Inc. v. Criden, 696 F. App'x 189, 192 (9th
Cir. 2017) (“[T]he fact that [defendant] sent emails that were
received in California does not establish personal jurisdiction
since the ‘use of the mails, telephone, or other international
communications simply do not qualify as purposeful activity
invoking the benefits and protection of the [forum] state.’ ”)
(citing Peterson v. Kennedy, 771 F.2d 1244, 1262 (9th Cir.
1985) ).

Further, they argue that the permissive forum selection clause
in the SEA does not establish personal jurisdiction, and the
statement regarding where closing takes place likewise is
unhelpful because it does not establish that closing actually
took place in Orange County, California:

The closing of the transactions
contemplated by this Agreement (the
“Closing”) shall take place at 9:00
a.m., Pacific Standard Time, at the
principal administrative offices of
Terra Tech, or at a location mutually
agreement upon by Terra Tech and
Edible Garden, on or before May 1,
2013...

(SAC, Docket No. 99, Ex. A § 1.5) (emphasis added). Since
the closing could have taken place at another mutually agreed-
upon location, the SAC does not establish that closing took
place in California.

Third, Defendants dispute that Michael's and Steven's travels
to California once per year for board meetings (amounting to a
total of five visits over five years) is sufficient for establishing
specific jurisdiction, particularly since the SAC does not
indicate that any of the alleged misconduct stems from their
attendance at board meetings. (Reply, Docket No. 107.)

The Court finds that Terra Tech has not established that
there are sufficient minimum contacts to establish personal
jurisdiction over Michael and Steven. While Michael and
Steven attended board meetings at least five times in
California in their capacity as directors and agreeing to
the SEA, there is no allegation that any of the claims
specifically arose during their travels to California for those
board meetings. In addition, neither David's contact via
LinkedIn nor the possibility that the SEA closing took place in
California is sufficient for establishing minimum contacts by
Defendants with California. Thus, the Court finds that Terra
Tech has not established that there is personal jurisdiction
over Michael and Steven and grants the motion to dismiss.

Neither has Terra Tech established personal jurisdiction
over the other Defendants—Daniel, David, and Beverly. As
Defendants point out, the SAC contains almost no mention
of David and Beverly other than to conclude that they
had conspired with the other defendants. This conclusion,
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without factual allegations is insufficient to establish personal
jurisdiction over them. And the allegations as to Daniel do not
indicate that he had purposefully availed himself of the laws
of California. Thus, the Court also grants Defendants' motion
to dismiss as to Daniel, David, and Beverly.

D. Motion to Dismiss for Failure to State a Claim
*11  Defendants also move to dismiss Counts 1-5 of the

SAC in part insofar as they are premised on the SEA, for
failure to state a claim under Rule 12(b)(6). Since other factual
allegations indicate that these claims may still be valid, the
Court declines to dismiss Counts 1-5 based on the SEA as to
remaining Defendant Kenneth.

IV. CONCLUSION

For the foregoing reasons, the Court denies Defendants'
motion to transfer. The Court grants Defendants' motion to
dismiss the SAC for lack of personal jurisdiction as to all
moving Defendants without prejudice and denies the motion
to dismiss the claims related to the SEA under Counts 1-5 as
to remaining Defendant Kenneth. The Court grants Terra Tech
thirty (30) days leave to file an amended complaint addressing
the deficiencies identified herein.

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2018 WL 8131761

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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2020 WL 6872881
Only the Westlaw citation is currently available.

United States District Court, S.D. California.

Nicole UHLIG and Michelle Stoldt, as Trustees
of (1) the Survivor's Trust Established Under

the Wolfgang and Elke Uhlig Revocable Living
Trust U/A/D April 16, 1998; (2) the Marital

GST Non-Exempt Trust Established Under the
Wolfgang and Elke Uhlig Revocable Living Trust

U/A/D April 16, 1998, as Amended; (3) the
Marital GST Exempt Trust Established Under
the Wolfgang and Elke Uhlig Revocable Living
Trust U/A/D April 16, 1998, as Amended; and

(4) the Bypass Trust Established Under the
Wolfgang and Elke Uhlig Revocable Living Trust

U/A/D April 16, 1998, as Amended, Plaintiffs,
v.

FAIRN & SWANSON HOLDINGS, INC.,
a Delaware corporation; Leon Falic, an
individual; Simon Falic, an individual;

Jerome Falic, an individual, Defendants.

Case No.: 20-cv-00887-DMS-MSB
|

Signed 11/23/2020

Attorneys and Law Firms

Charles V. Berwanger, Gordon Rees Scully Mansukhani LLP,
San Diego, CA, for Plaintiffs.

Jordan D. Grotzinger, Greenberg Traurig LLP, Santa Monica,
CA, Catalina Kelly, Hannah Beth Shanks-Parkin, Greenberg
Traurig, LLP, Los Angeles, CA, for Defendants.

ORDER GRANTING DEFENDANTS’
MOTION TO DISMISS

Dana M. Sabraw, United States District Judge

*1  This case comes before the Court on Defendants Fairn &
Swanson Holdings, Inc., Leon Falic, Simon Falic, and Jerome
Falic's motion to dismiss. Defendants argue the Court lacks
personal jurisdiction over the individual defendants (“the
Falics”) and Count III fails to state a claim. Plaintiffs filed an

opposition to the motion, and Defendants filed a reply. For the
reasons discussed below, the motion is granted.

I.

BACKGROUND

This case arises out of a Letter of Intent (“the LOI”) entered

into between Plaintiffs 1  and Defendant Fairn & Swanson
Holdings, Inc. (“Holdings”) in March 2020. (First Am.
Compl. (“FAC”) ¶ 4; Ex. 1 to FAC.) The LOI involves the
sale of stock of Fairn & Swanson, Inc. (“F&S”), a closely held
California corporation which, prior to filing for bankruptcy,
supplied duty-free retail products to international travelers.
(FAC ¶¶ 4, 12.)

1 The Court refers to Plaintiffs Nicole Uhlig and
Michelle Stoldt, as Trustees of (1) the Survivor's
Trust Established Under the Wolfgang and Elke
Uhlig Revocable Living Trust U/A/D April 16,
1998; (2) the Marital GST Non-Exempt Trust
Established Under the Wolfgang and Elke Uhlig
Revocable Living Trust U/A/D April 16, 1998,
as Amended; (3) the Marital GST Exempt Trust
Established Under the Wolfgang and Elke Uhlig
Revocable Living Trust U/A/D April 16, 1998, as
Amended; and (4) the Bypass Trust Established
Under the Wolfgang and Elke Uhlig Revocable
Living Trust U/A/D April 16, 1998, as Amended,
as “Plaintiffs” throughout this Order.

In 2015, the Falics formed Holdings for the purpose of
purchasing stock holdings in F&S. (Id. ¶ 9.) That same
year, the Falics, as individual purchasers, acquired 20% of
the stock of F&S from Plaintiffs pursuant to an agreement
which also gave Holdings an option to purchase the remaining
80% of stock. (Id. ¶¶ 9, 10; Decl. of Nicole Uhlig ¶¶ 6, 8.)
Subsequently, the parties began negotiating for the purchase
of the remaining 80% of F&S stock. (See Decl. of Nicole
Uhlig ¶ 8.) This culminated in the March 2020 LOI between
Plaintiffs and Holdings, signed by Plaintiffs and the Falics.
(Ex. 1 to FAC.)

Per the 2020 LOI's terms, Plaintiffs agreed to convey to
Holdings 80% of the stock in F&S, as well as all right,
title, and interest in Plaintiffs’ retail real property located in
Imperial County, California. (Id. ¶ 4.) In return, Holdings
agreed to assume specified debts of F&S, to purchase the
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Imperial County property, and to pay Plaintiffs $5 million.
(Id.) The LOI provides that the parties will make good faith
efforts to negotiate one or more “Definitive Agreements”
further detailing the terms of sale of stock and terms of the
sale of the real property, but that the LOI “is not contingent on
the preparation of the Definitive Agreements.” (FAC ¶ 7; see
Ex. 1 to FAC.) After the LOI's execution, the parties began
to finalize such an agreement, and Leon Falic sent Plaintiffs
a draft agreement for review on March 15, 2020, but this
draft agreement was never signed by the parties. (FAC ¶ 8;
Decl. of Nicole Uhlig ¶ 14; Ex. 7 to Decl. of Nicole Uhlig.)
Instead, Defendants declined to consummate the transactions
provided for in the LOI. (FAC ¶ 7.) Specifically, Defendants
refused to sign the draft Definitive Agreement and refused
to provide the promised performance of purchasing the F&S
stock and the Imperial County property. (Id. ¶ 8.)

*2  Based on these allegations, Plaintiffs filed this diversity

action against Holdings and the Falics on May 12, 2020. 2

On August 17, 2020, Plaintiffs filed a FAC, claiming breach
of contract and fraud. Plaintiffs seek specific performance,
damages, and attorneys’ fees.

2 Plaintiffs are domiciled in California. (FAC ¶
1.) Holdings is a Delaware corporation with its
headquarters allegedly in Florida. (Id.) Simon Falic
is domiciled in Panama, and Leon and Jerome
Falic are domiciled in Florida. (Id.) The amount in
controversy exceeds $15 million. (Id. ¶ 3.)

II.

DISCUSSION

The Court first considers Defendants’ evidentiary objections
to the Declaration of Nicole Uhlig. The Court then analyzes
Defendants’ motion to dismiss and concludes dismissal of the
claims against the Falics is warranted for lack of personal
jurisdiction.

As a preliminary matter, Defendants object to the Declaration
of Nicole Uhlig and attached exhibits filed in support of
Plaintiffs’ opposition to the motion to dismiss, on the grounds
that that they are improper extrinsic evidence under Federal
Rule of Evidence 608. In the context of a motion to dismiss
under Rule 12(b)(2), the Court may consider affidavits, along
with the pleadings, to determine whether the plaintiff has
made a prima facie showing of personal jurisdiction. See Doe

v. Unocal Corp., 248 F.3d 915, 922 (9th Cir. 2001); Caruth
v. Int'l Psychoanalytical Ass'n, 59 F.3d 126, 128 (9th Cir.
1995). Since the Court does not reach Defendants’ Rule 12(b)
(6) argument, it need not consider evidence for that purpose.
Defendants’ objections are overruled.

Turning to Defendant's motion to dismiss, Defendants
maintain personal jurisdiction is lacking over the Falics
because Plaintiffs fail to show either that Holdings is an alter
ego of the Falics or that the Court has specific jurisdiction
over the Falics. The parties do not dispute that the Court has
personal jurisdiction over Holdings.

On a motion to dismiss for lack of personal jurisdiction
pursuant to Federal Rule of Civil Procedure 12(b)(2), the
plaintiff bears the burden “to establish the district court's
personal jurisdiction over the defendant.” Harris Rutsky
& Co. Ins. Servs., Inc. v. Bell & Clements Ltd., 328
F.3d 1122, 1128–29 (9th Cir. 2003). “Where, as here, the
defendant's motion is based on written materials rather than
an evidentiary hearing, the plaintiff need only make a prima
facie showing of jurisdictional facts to withstand the motion
to dismiss.” Mavrix Photo, Inc. v. Brand Techs., Inc., 647 F.3d
1218, 1223 (9th Cir. 2011) (citing Brayton Purcell LLP v.
Recordon & Recordon, 606 F.3d 1124, 1127 (9th Cir. 2010)).
“Uncontroverted allegations in the complaint must be taken
as true, and factual disputes are construed in the plaintiff's
favor.” Freestream Aircraft (Berm.) Ltd. v. Aero Law Grp.,
905 F.3d 597, 602 (9th Cir. 2018) (citing Rio Props., Inc. v.
Rio Int'l Interlink, 284 F.3d 1007, 1019 (9th Cir. 2002)).

Because “California's long-arm statute allows courts to
exercise personal jurisdiction over defendants to the extent
permitted by the Due Process Clause of the United States
Constitution[,]” this Court “need only determine whether
personal jurisdiction in this case would meet the requirements
of due process.” Harris Rutsky, 328 F.3d at 1129 (internal
quotation marks and citation omitted). “For a court to exercise
personal jurisdiction over a nonresident defendant consistent
with due process, that defendant must have ‘certain minimum
contacts’ with the relevant forum ‘such that the maintenance
of the suit does not offend traditional notions of fair play and
substantial justice.’ ” CollegeSource, Inc. v. AcademyOne,
Inc., 653 F.3d 1066, 1073–74 (9th Cir. 2011) (quoting Int'l
Shoe Co. v. Washington, 326 U.S. 310, 216 (1945)).

*3  Defendants contend first that Holdings is not an alter
ego of the Falics and thus its contacts with California are not
imputed to the Falics for the purposes of personal jurisdiction.
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Generally, a corporation's contacts with a forum cannot
be imputed to its owners or officers. See Davis v. Metro
Prods, Inc., 885 F.2d 515, 520 (9th Cir. 1989). However,
“[t]he corporate form may be ignored in cases in which the
corporation is an ... alter ego of the individual defendant.”
Id. at 520–21. The alter ego exception allows for “imputed”
general jurisdiction, in which the corporate entity's contacts
with the forum state can be “fairly attributed” to its owners.
Ranza v. Nike, Inc., 793 F.3d 1059, 1071 (9th Cir. 2015)
(citation omitted). To satisfy this test, the plaintiff “must
make out a prima facie case (1) that there is such unity of
interest and ownership that the separate personalities of the
two entities no longer exist and (2) that failure to disregard
their separate identities would result in fraud or injustice.” Id.
at 1073 (internal quotation marks, alterations, and citations
omitted). The first prong of this test “requires a showing
that the [owner] controls the [corporate entity] to such a
degree as to render the latter the mere instrumentality of
the former.” Id. (citation omitted). Because disregarding the
corporate entity is an “extreme remedy” which will be done
only “in exceptional circumstances,” plaintiffs who invoke
the alter ego theory to assert personal jurisdiction have a
“slightly higher burden.” TV Ears, Inc. v. SYK Grp., LLC, No.
16CV867-GPC(WVG), 2016 WL 6248539, at *5 (S.D. Cal.
Oct. 26, 2016) (citing Calvert v. Huckins, 875 F. Supp. 674,
678 (E.D. Cal. 1995)).

Here, Plaintiffs contend the Falics control Holdings and are
its sole members, officers, and owners. (Pls.’ Opp'n 15 (citing
Decl. of Leon Falic ¶ 1; Decl. of Simon Falic ¶ 1; Decl. of
Jerome Falic ¶ 1).) Plaintiffs further allege on information and
belief that Holdings is undercapitalized and lacks sufficient
capital to consummate the LOI transaction, that its corporate
separateness from the Falics has not been respected, and that
“it would be inequitable to shield the Individual Defendants
from Holdings’ liability by reason of Holdings’ corporate
shield.” (FAC ¶ 9.)

In support of their argument, Plaintiffs allege the individual
Falics held themselves out as the actual purchasers of the F&S
stock under the LOI, even though the LOI named Holdings
as the buyer. (FAC ¶ 10.) Plaintiffs further point to the
Falics’ attempt as individuals to purchase F&S in 2005, their
purchase of 20% of F&S's stock in 2015 as individuals, their
individual signatures on the LOI, and their designation as
buyers in the draft Definitive Agreement. (Id.)

Defendants argue Plaintiffs’ allegations on information and
belief are insufficient to establish that Holdings is the
Falics’ alter ego. Defendants contend the Falics’ actions of
individually purchasing 20% of the stock in F&S, forming
Holdings around the same time, and planning to have
Holdings purchase the remaining 80% of stock through the
2020 LOI, do not establish alter ego liability.

The Court agrees with Defendants. Plaintiffs’ conclusory
allegations are insufficient to justify piercing the corporate
veil to exercise personal jurisdiction over the Falics. See
Sandoval v. Ali, 34 F. Supp. 3d 1031, 1040 (N.D. Cal.
2014). The Falics’ ownership and control of Holdings alone
do not establish the requisite level of control for alter ego
jurisdiction. See Ranza, 793 F.3d at 1073. Plaintiffs contend
the Falics are financially liable for Holdings, but Plaintiffs
fail to offer any evidence to support this contention beyond
the Falics’ varying levels of individual involvement in the
purchase of F&S stock, and Plaintiffs do not articulate how
the terms of the 2015 purchase agreement commingle funds.
(Pls.’ Opp'n 17; FAC ¶ 10; Decl. of Nicole Uhlig ¶ 6.)
Plaintiffs do not plead any specific facts that show Holdings
is undercapitalized. To the contrary, Holdings paid $1.5
million into escrow under the terms of the LOI. (Decl. of
Nicole Uhlig ¶ 10.) Nor do Plaintiffs present evidence that
Holdings fails to observe other corporate formalities, such
as maintaining records and documenting transactions. See
Ranza, 793 F.3d at 1074 (finding no alter ego where plaintiff
presented no evidence that subsidiary was undercapitalized,
lacked adequate records, or that parent freely transferred its
assets, which would be “signs of a sham corporate veil”).
Neither the FAC nor Plaintiffs’ opposition provides sufficient
facts to support the alter ego theory of personal jurisdiction
over the Falics.

*4  Next, Defendants argue Plaintiffs fail to make a
prima facie showing that the Falics are subject to specific

jurisdiction in California. 3  “Specific jurisdiction ... depends
on an ‘affiliatio[n] between the forum and the underlying
controversy,’ principally, activity or an occurrence that takes
place in the forum State and is therefore subject to the
State's regulation.” Goodyear Dunlop Tires Operations, S.A.
v. Brown, 564 U.S. 915, 919 (2011) (citations omitted).
The Ninth Circuit has established a three-prong test
for determining whether a court may exercise specific
jurisdiction:

(1) The non-resident defendant must purposefully direct
his activities or consummate some transaction with the
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forum or resident thereof; or perform some act by which he
purposefully avails himself of the privilege of conducting
activities in the forum, thereby invoking the benefits and
protections of its laws;

(2) the claim must be one which arises out of or relates to
the defendant's forum-related activities; and

(3) the exercise of jurisdiction must comport with fair play
and substantial justice, i.e., it must be reasonable.

Schwarzenegger v. Fred Martin Motor Co., 374 F.3d 797, 802
(9th Cir. 2004) (quoting Lake v. Lake, 817 F.2d 1416, 1421
(9th Cir. 1987)). This “minimum contacts” test “ ‘ensures
that a defendant will not be haled into a jurisdiction solely
as a result of random, fortuitous, or attenuated contacts[.]’
” Freestream Aircraft, 905 F.3d at 602 (quoting Burger
King Corp. v. Rudzewicz, 471 U.S. 462, 475 (1985)). “Each
defendant's contacts with the forum State must be assessed
individually.” Davis, 885 F.2d at 521 (quoting Calder v.
Jones, 465 U.S. 770, 790 (1984)). For purposes of personal
jurisdiction, the Supreme Court has rejected the notion “that
employees who act in their official capacity are somehow
shielded from suit in their individual capacity.” Id. (quoting
Calder, 465 U.S. at 781 n.13).

3 Plaintiffs do not contend that the Falics are
subject to general jurisdiction in California other
than through their alter ego theory. General
jurisdiction exists when a defendant's “continuous
and systematic” contacts with the forum state
render him essentially “at home” there. See
Daimler AG v. Bauman, 571 U.S. 117, 134 (2014).

First, Plaintiffs contend the Falics purposefully availed
themselves of California laws through the LOI. Although
Plaintiffs are correct that the LOI contemplates enforcement
of its provisions in California, the Falics are not parties to
the LOI. (See Ex 1 to FAC.) As officers of Holdings, the
Falics signed the LOI, but the LOI does not name them
individually as buyers. (See id.) Rather, the LOI states “Fairn
& Swanson Holdings, Inc.” is the sole “Buyer.” (Id.) “A
corporate officer does not become a party to the contract
simply by ‘signing it in the officer's representative capacity.’
” In re Boon Glob. Ltd., 923 F.3d 643, 651 (9th Cir. 2019)
(quoting Restatement (Third) of Agency § 6.01). Plaintiffs’
reliance on Roth v. Garcia Marquez, 942 F.2d 617 (9th Cir.
1991), and Sher v. Johnson, 911 F.2d 1357 (9th Cir. 1990),
is inapposite. In Roth, the defendant who contested personal
jurisdiction was a party to the alleged contract, unlike here.

See 942 F.2d at 620–21. In Sher, which involved a malpractice
action against a Florida law firm, the Ninth Circuit found
the partnership availed itself of California law. 911 F.2d at
1363. But the court found the plaintiff failed to establish a
prima facie case of jurisdiction over the individual partners,
even where one defendant traveled to California on three
occasions in connection with the partnership's representation
of the plaintiff. Id. at 1364 (“Even this action ..., when
combined with the firm's underlying representation of a
California client, does not constitute purposeful availment
of the privilege of conducting activities within California.”).
Similarly, here, the terms of the LOI, which apply to Holdings,
do not subject the Falics to personal jurisdiction in California.

*5  Plaintiffs nevertheless contend that the overall business
relationship between Plaintiffs and the Falics involving
F&S renders the Falics subject to specific jurisdiction in
California, relying on Global Commodities Trading Group.,
Inc. v. Beneficio de Arroz Choloma, S.A., 972 F.3d 1101
(9th Cir. 2020). Plaintiffs’ argument is unpersuasive. In
Global Commodities, the Ninth Circuit found specific
jurisdiction over a corporation's officers based on their
“extensive contacts” with California in a “years-long business
relationship” involving hundreds of contracts and millions
of dollars of goods. Id. at 1108, 1110. The individual
defendants met with the plaintiff's employees in California
to negotiate the transactions at issue in the suit and had
“previously traveled to California on multiple occasions
as part of the ongoing business relationship” between the
two companies. Id. Moreover, the individual defendants
signed a personal guaranty, which subjected them to personal
jurisdiction. Id. (noting corporate officer who personally
guarantees a corporation's obligation “interject[s] himself into
the transaction”) (quoting Forsythe v. Overmyer, 576 F.2d
779, 783 (9th Cir. 1978)).

Here, the Falics signed no such personal guaranty for any
debt of Holdings. Nor did any of the Falics travel to
California in connection with the LOI negotiations or the

transaction at issue here. 4  (Decl. of Leon Falic ¶¶ 7–8;
Decl. of Simon Falic ¶ 7; Decl. of Jerome Falic ¶ 7.) Cf.
Davis, 885 F.2d at 522–23 (holding two corporate officers
had sufficient contacts with Arizona when they conducted
meetings with clients in Arizona and ultimately entered
into six agreements with Arizona residents on behalf of
the corporation). The individual Falics did have previous
business dealings involving F&S: the 2015 stock purchase
and the 2005 attempted purchase. (Decl. of Nicole Uhlig
¶¶ 5–6). But these interactions do not rise to the level of

Case 2:19-ap-01383-SK    Doc 239-3    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Appendix     Page 347 of 431



Uhlig v. Fairn & Swanson Holdings, Inc., Slip Copy (2020)
2020 WL 6872881

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 5

the years-long closely intertwined business relationship that
supported the exercise of personal jurisdiction in Global
Commodities, especially given the Falics’ lack of travel to
California in connection with these dealings and the fact
that Plaintiffs’ suit does not allege any breach of the 2015
stock purchase contract. As Global Commodities reiterates,
although individuals’ status as corporate officers may give
rise to personal jurisdiction over them, it does not guarantee it.
Id. at 1109. The Falics’ actions here are insufficient to support
the Court's exercise of personal jurisdiction over them.

4 The only in-person meetings concerning the
transaction took place in Miami, Florida, and Las
Vegas, Nevada. (Decl. of Leon Falic ¶ 8.)

Plaintiffs’ remaining claimed bases for the exercise of
personal jurisdiction over the Falics are likewise unavailing.
Plaintiffs argue the Falics submitted to California jurisdiction
under the terms of the draft “Definitive Agreement,” but this
draft agreement, which the Falics did not sign, is insufficient
to establish personal jurisdiction. See Jorio v. Benmansour,
No. 15-CV-00063 NC, 2015 WL 12829619, at *2 (N.D. Cal.
Aug. 25, 2015) (finding unsigned draft contract “does not
constitute either proof of an enforceable contract or conduct
by [defendant] sufficient for this Court to exercise specific
personal jurisdiction over him”). Plaintiffs’ claim that the
Falics are assignees of Holdings’ rights similarly fails, as
Plaintiffs point only to a generic assignment clause in the LOI
and language in the unsigned draft agreement. (See Ex. 1 to
FAC, § 7(c); Ex. 7 to FAC.) This is insufficient to establish
that Holdings assigned its rights under the LOI to the Falics,
and in any event, “the contacts of a contracting party are
not imputed to an assignee or third-party beneficiary under a
minimum contacts analysis.” Allied Professionals Ins. Co. v.
Anglesey, No. CV 14-00665 CBM, 2018 WL 6219926, at *8
(C.D. Cal. Aug. 10, 2018), aff'd and remanded, No. 18-56513,
2020 WL 1179772 (9th Cir. Mar. 12, 2020).

*6  The Court finds Plaintiffs have not established
the requisite minimum contacts between the Falics and

California, nor have Plaintiffs established that their claims
arise out of any such contacts. Thus, Plaintiffs have failed
to satisfy either the first or second prong of the specific
jurisdiction test. In the absence of this showing, the Court
need not consider whether the exercise of jurisdiction would
be reasonable. See Harris Rutsky, 328 F.3d at 1132 (stating
burden shifts to defendant to show exercise of jurisdiction
would be unreasonable, but only after plaintiff establishes
minimum contacts).

There is no basis for the Court to exercise personal
jurisdiction over the Falics. Accordingly, Plaintiffs’ claims
against the Falics are dismissed. The Court therefore need not
reach Defendants’ motion to dismiss Count III for failure to

state a claim under the economic loss rule and Rule 9(b). 5

5 While Counts I and II allege breach of contract
by all defendants, Count III alleges fraud by the
Falics only. (See FAC ¶¶ 26, Prayer for Relief D.)
Since the Court lacks personal jurisdiction over the
Falics, Count III is dismissed.

III.

CONCLUSION AND ORDER

For the reasons set out above, Defendants’ motion to
dismiss is GRANTED. Plaintiffs’ claims against the Falics
are dismissed without prejudice. Plaintiffs’ first and second
causes of action may proceed against Holdings.

IT IS SO ORDERED.

All Citations

Slip Copy, 2020 WL 6872881

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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LORD MANCE 

Introduction 

1. The appellant, VTB Capital plc (“VTB”), is incorporated and registered, 
and authorised and regulated as a bank, in England. It is majority-owned by JSC 
VTB Bank (“VTB Moscow”), a state-owned bank based in Moscow. The first, 
second and fourth respondents are, respectively, Nutritek International Corp 
(“Nutritek”), Marshall Capital Holdings Ltd (“Marcap BVI”), both British Virgin 
Islands companies, and Mr Konstantin Malofeev, a Russian businessman resident 
in Moscow said to be the ultimate owner and controller of both, as well as of the 
third respondent, Marshall Capital LLC (“Marcap Moscow”), a Russian company 
which has not been served. 

2. The present case arises from a Facility Agreement dated 23 November 2007 
(“the Facility Agreement”) entered into between VTB and a Russian company, 
Russagroprom LLC (“RAP”), under which VTB advanced some US$225,050,000 
to RAP. The advance was primarily to enable RAP to buy six Russian dairy 
companies and three associated companies (“the dairy companies”) from Nutritek. 
After making three interest payments (and no payments of capital), RAP defaulted 
on the loan in November 2008. VTB believes the security provided for the loan to 
be worth only in the region of US$32m to US$40m. 

3. VTB’s case is that it was induced in London to enter into the Facility 
Agreement, and an accompanying interest rate swap agreement, by 
misrepresentations made by Nutritek, for which the other respondents are jointly 
and severally liable. The misrepresentations alleged are, first, that RAP and 
Nutritek were not under common control, and second, that the value of the dairy 
companies was much greater than they were in fact worth. VTB’s case is that the 
misrepresentations were fraudulent. 

4. In order to bring proceedings in tort in England against any of the 
respondents, VTB required permission to effect service on them out of the 
jurisdiction. Permission was obtained from Master Winegarten on 11 May 2011. 
The first, second and fourth respondents were served, and applied to set aside the 
service. In response, VTB applied for leave to amend its particulars of claim to add 
a contractual claim, seeking to hold the respondents liable for breach of the 
Facility Agreement and interest rate swap, on the basis that RAP’s corporate veil 
could in the circumstances be pierced and the respondents held liable as persons 
behind the borrowing. The respondents’ application to set aside succeeded and 
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VTB’s application to amend failed before Arnold J, and the Court of Appeal 
upheld his decision on both points, albeit by reasoning in some respects different.  

5. As to service out, it is common ground, in the light of the decisions below, 
that VTB has a serious issue to be tried in tort against each of the respondents, and 
a good arguable case that its tort claims fall within CPR Part 6, PD 6B, para 
3.1(9)(a), on the basis that they led to VTB sustaining damage within the 
jurisdiction. But both courts below held that VTB failed to show that England was 
clearly or distinctly the appropriate forum for resolution of VTB’s tort claims. As 
to piercing the corporate veil, both courts have held that, although such a principle 
exists, no basis exists in the present circumstances for applying it to hold the 
respondents liable on a Facility Agreement or interest rate swap, into which they 
are alleged to have induced VTB to enter by deceit. 

6. VTB now appeals by permission of the Supreme Court on both points, 
which I will consider in turn. 

Appropriate forum - the basis of the claims 

7. Both the alleged misrepresentations on which VTB relies originated in 
Russia, but they reached VTB in London (very probably via VTB Moscow), and 
were relied upon by VTB there when it gave formal agreement to the Facility 
Agreement and interest rate swap there. Further, VTB sustained its loss by 
disbursing money in and from London, although, as will appear, it was in fact 
covered by VTB Moscow against any loss which it might otherwise make on the 
loan. In these circumstances, I address the question of the appropriate forum on the 
basis that, contrary to the conclusion of the judge and Court of Appeal, the law 
governing the alleged tort of deceit is English rather than Russian law. In 
summary, this is because England is the place where the events constituting the 
tort occurred, within the meaning of section 11(1) of the Private International Law 
(Miscellaneous Provisions) Act 1995 and the respondents have not shown under 
section 12 that the significance of the factors connecting the tort with Russia is 
such that it is substantially more appropriate for Russian rather than English law to 
apply to determine the issues arising in this case. Whether the same applies to the 
alleged tort of conspiracy was not the focus of detailed submissions on this appeal 
and appears to me more doubtful. The conspiracy was to commit the deceit, but 
since both are based on a common design allegedly formed in Russia, that is a 
point that cuts both ways. I am however content to proceed on the basis that the 
conspiracy was, like the deceit, governed by English law, since ultimately in my 
view it makes no difference to the result. 
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8. It is relevant in the light of the above to examine the pleaded basis for the 
allegations of deceit and conspiracy. Each of these alleged torts depends upon an 
allegation that the first respondent, Nutritek, made false representations as part of a 
common design and conspiracy with the other respondents to defraud VTB: 
amended particulars of claim, paras 27(f) and (g).  They “acted in concert pursuant 
to a common design”: amended particulars of claim, para 67(a). The nominal 
owner of Nutritek was the second respondent, Marcap BVI. Marcap BVI through 
another company owned and controlled Marshall Capital LLC (“Marcap 
Moscow”), and it is pleaded that “Marcap through Marcap BVI had de facto 
control of and beneficially owned in part Nutritek” (amended particulars of claim, 
para 68(a); see also para 55) and that “The whole transaction under which VTB 
was defrauded was co-ordinated by Marcap” (para 68(d)). “Marcap” is defined as 
“the Marshall Capital group of companies” (para 3). These pleaded formulations 
no doubt point to the reality that the affairs of Nutritek were controlled in Moscow, 
by Marcap Moscow through Marcap BVI, and, consistently with this, Marcap 
Moscow’s offices and personnel feature prominently in the history of the 
transaction: see e.g. amended particulars of claim, paras 30 and 69 and para 19 
below. 

9. It follows that, even though the tort of deceit was itself committed in 
England, the alleged tortious responsibility of all the respondents depends upon its 
being established that they were party to a common design. On the facts of this 
case, it is also clear that any common design is alleged to have been and must have 
been formed in Russia. That is where Mr Malofeev and Marcap Moscow are based 
and it is “Marcap” who co-ordinated the transaction under which the fraud 
allegedly occurred and through Mr Malofeev as Marcap BVI’s agent that the Court 
of Appeal held that there was a good arguable case against Marcap BVI: see 
judgment, para 127. As to Nutritek that was, like Marcap BVI, a British Virgin 
Islands company, but it was principally owned by two Russian companies (see 
amended particulars of claim, para 2(a)), it was managed in Russia, no doubt 
through Marcap Moscow, and the approach relating to the proposed sale and 
facility agreement was made on its behalf to VTB Moscow by Mr Malofeev. The 
principal witnesses from all three respondents who have been served in relation to 
the alleged torts will come from Russia. 

10. The conclusion that the alleged tort of deceit is governed by English law is 
very relevant to the question of the appropriate forum, and I am prepared to 
assume that the alleged tort of conspiracy is also governed by English law. 
However, assuming English law to govern both alleged torts, no one suggests that 
this is decisive of the appropriate forum. For reasons I have already indicated, the 
common design on which VTB’s tortious claims depend is thoroughly Russian. 
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The legal principles regarding appropriate forum 

11. The appeal was originally presented to the Supreme Court as raising a 
significant issue regarding the nature and extent of the relevance of the governing 
law and the way in which this should be expressed. The suggestion was that a 
conclusion that the tort was committed in England gave rise to a “strong 
presumption” in favour of an English forum. It was submitted that the Court of 
Appeal had unjustifiably diluted this. It appears clear that it was only before the 
Court of Appeal that the suggestion was evidently first advanced. The judge’s 
judgment makes no reference at all to the line of authority represented by Cordoba 
Shipping Co Ltd v National State Bank, Elizabeth, New Jersey (The Albaforth) 
[1984] 2 Lloyd’s Rep 91, to which so much significance is now attached. The 
appellant’s skeleton argument before the Court of Appeal raises the point, but does 
not in any way criticise the judge for not mentioning it – again indicating that the 
different counsel representing the appellant at that stage had not relied upon it. 

12. The locus classicus in relation to issues of appropriate forum at common 
law is Spiliada Maritime Corpn v Cansulex Ltd [1987] AC 460, where Lord Goff 
of Chieveley gave the leading speech. He identified as the underlying aim in all 
cases of disputed forum, “to identify the forum in which the case can be suitably 
tried for the interests of all the parties and for the ends of justice” (p 480G). But he 
also identified the important distinction in the starting point and onus of proof 
between cases where permission is required to serve proceedings out of the 
jurisdiction and situations where service is possible without permission: p 480G-H. 
The present case falls into the former category. In cases within that category, 
permission was not to be granted under the former rules of court “unless it shall be 
made sufficiently to appear to the court that the case is a proper one for service 
out” (RSC Ord 11, r 4(2)), and, as Lord Goff noted, the jurisdiction being 
exercised “may be ‘exorbitant’” (p 481A-D). On this basis, Lord Goff concluded 
that: 

“The effect is, not merely that the burden of proof rests on the 
plaintiff to persuade the court that England is the appropriate forum 
for the trial of the action, but that he has to show that this is clearly 
so” (p 481E). 

13. Lord Goff went on to explain that caution was necessary in respect of the 
word “exorbitant” – caution that explains his statement that the jurisdiction to 
serve out “may” be exorbitant. He noted (p 481F-482B) that the circumstances in 
which permission to serve out may be granted: 

 Page 5 

Case 2:19-ap-01383-SK    Doc 239-3    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Appendix     Page 355 of 431



 
 

 

 

 

 

 
 

  

 

“are of great variety, ranging from cases where, one would have 
thought, the discretion would normally be exercised in favour of 
granting leave (e.g., where the relief sought is an injunction ordering 
the defendant to do or refrain from doing something within the 
jurisdiction) to cases where the grant of leave is far more 
problematical. In addition, the importance to be attached to any 
particular ground invoked by the plaintiff may vary from case to 
case. For example, the fact that English law is the putative proper 
law of the contract may be of very great importance ….; or it may be 
of little importance as seen in the context of the whole case. In these 
circumstances, it is, in my judgment, necessary to include both the 
residence or place of business of the defendant and the relevant 
ground invoked by the plaintiff as factors to be considered by the 
court when deciding whether to exercise its discretion to grant leave; 
but, in so doing, the court should give to such factors the weight 
which, in all the circumstances of the case, it considers to be 
appropriate.” 

The modern rules reflect more precisely Lord Goff’s statement of general 
principle, in providing that permission is not to be given unless the court is 
“satisfied that England and Wales is the proper place in which to bring the claim”: 
CPR, rule 6.37(3). 

14. In the present case, the appellants rely upon words of Robert Goff LJ, as he 
was, in an earlier Court of Appeal case: Cordoba Shipping Co Ltd v National State 
Bank, Elizabeth, New Jersey (The Albaforth) [1984] 2 Lloyd’s Rep 91, and the 
acceptance of that case as consistent with The Spiliada by the House of Lords in 
the later case of Berezovsky v Michaels [2000] 1 WLR 1004. In The Albaforth 
Robert Goff LJ deduced from earlier case law that (p 96): 

“where it is held that a Court has jurisdiction on the basis that an 
alleged tort has been committed within the jurisdiction of the Court, 
the test which has been satisfied in order to reach that conclusion is 
one founded on the basis that the Court, so having jurisdiction, is the 
most appropriate Court to try the claim, where it is manifestly just 
and reasonable that the defendant should answer for his wrongdoing. 
This being so, it must usually be difficult in any particular case to 
resist the conclusion that a Court which has jurisdiction on that basis 
must also be the natural forum for the trial of the action. If the 
substance of an alleged tort is committed within a certain 
jurisdiction, it is not easy to imagine what other facts could displace 
the conclusion that the Courts of that jurisdiction are the natural 
forum. Certainly, in the present case, I can see no factors which 
could displace that conclusion.” 
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15. In Berezovsky v Michaels a challenge to the consistency of this approach 
with The Spiliada was rejected by Lord Steyn in a speech with which the other two 
members of the majority agreed: speaking of a line of authority in which the 
approach taken in The Albaforth had been followed, he said (p 1014A-F):  

“The express or implied supposition in all these decided cases is that 
the substance of the tort arose within the jurisdiction. In other words 
the test of substantiality as required by Kroch v Rossell [1937] 1 Al1 
ER 725 was in each case satisfied. Counsel for Forbes argued that a 
prima facie rule that the appropriate jurisdiction is where the tort was 
committed is inconsistent with the Spiliada case [1987] AC 460. He 
said that Spiliada admits of no presumptions. The context of the two 
lines of authority must be borne in mind. In Spiliada the House 
examined the relevant questions at a high level of generality. The 
leading judgment of Lord Goff of Chieveley is an essay in synthesis; 
he explored and explained the coherence of legal principles and 
provided guidance. Lord Goff of Chieveley did not attempt to 
examine exhaustively the classes of cases which may arise in 
practice, notably he did not consider the practical problems 
associated with libels which cross national borders. On the other 
hand, the line of authority of which The Albaforth is an example was 
concerned with practical problems at a much lower level of 
generality. Those decisions were concerned with the bread and butter 
issue of the weight of evidence. There is therefore no conflict. 
Counsel accepted that he could not object to a proposition that the 
place where in substance the tort arises is a weighty factor pointing 
to that jurisdiction being the appropriate one. This illustrates the 
weakness of the argument. The distinction between a prima facie 
position and treating the same factor as a weighty circumstance 
pointing in the same direction is a rather fine one. For my part the 
Albaforth line of authority is well established, tried and tested, and 
unobjectionable in principle.” 

16. Kroch v Rossell [1937] 1 All ER 725 was a case in which a foreigner 
describing himself as “a gentlemen of no occupation” claimed that he had been 
libelled in Le Soir, a publication with a daily circulation in Paris of about a million 
and a half, and in London of well under 50. He failed to establish any English 
reputation or connection, save temporary presence here to start the proceedings. 
Not surprisingly, the Court of Appeal thought that any breach here was technical 
and of no substance. It described the principles governing permission as requiring 
an examination of the circumstances to identify where the action should be better 
tried, in terms which foreshadowed Lord Goff’s approach in The Spiliada. 
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17. Berezovsky v Michaels was concerned with an alleged libel of a Russian 
businessman in a magazine with sales of 785,000 in the USA, 1,900 in England 
and 13 in Russia. But, in contrast with the position in Kroch v Rossell, the claimant 
had significant connections with and reputation to protect in England. On the basis 
that the English tort was a separate one, for the pursuit of which England was 
prima facie the appropriate forum on the approach taken in The Albaforth, the 
majority in the House upheld the Court of Appeal’s conclusion that England was 
the appropriate forum for its pursuit. 

18. The Albaforth line of authority is no doubt a useful rule of thumb or a prima 
facie starting point, which may in many cases also prove to give a final answer on 
the question whether jurisdiction should appropriately be exercised. But the variety 
of circumstances is infinite, and the Albaforth principle cannot obviate the need to 
have regard to all of them in any particular case. The ultimate over-arching 
principle is that stated in The Spiliada, and, if a court is not satisfied at the end of 
the day that England is clearly the appropriate forum, then permission to serve out 
must be refused or set aside. 

The history of the transaction 

19. In the present case, there are two elements of the deceit by which VTB 
claims that it was deceived into entering into the facility agreement: the first goes 
to the ownership of the buyers, RAP; the second goes to the financial position of 
the dairy enterprises being sold to RAP. A large part of the evidence on these 
aspects by which VTB obtained permission to serve out of the jurisdiction on 11 
May 2011 consisted of statements from Mr Konstantin Tulupov and Mr Vadim 
Muraviev, both of Moscow. There was further evidence in support of the 
application for permission to serve out, all from other Russian witnesses: see para 
191 of Arnold J’s judgment, quoted in para 41 below.  

20. Mr Tulupov was until October 2008 employed at JSC, VTB Moscow as a 
director within the Investment Business Acquisition and Leverage Finance Team 
in Moscow. Mr Muraviev had no personal involvement in events but was when he 
made his statement in April 2011 the Head of the Division of Distressed Debt 
Settlement at VTB Moscow and made his statement on the basis of a series of 
interviews had on 1 February 2011 with various staff members of VTB, namely 
Colin Magee, VTB’s then general counsel, Julia Ferris, director at VTB’s legal 
counsel department, Peter Yates, VTB’s head of credit portfolio management and 
administration and Martin Pasek, managing director of structuring at VTB.  

21. Mr Tulupov explains that he was the project manager in respect of the 
facility agreement between VTB and RAP, a transaction that “was both high risk 
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but offered potentially significant benefits for VTB and VTB Moscow” (para 8). 
As such he would (para 70) attend meetings with and obtain information from 
potential borrowers, draft proposed terms of any loan to submit to VTB Moscow’s 
credit committee, liaise with VTB where it was to be the lender of record, deal 
with any matters raised by VTB Moscow’s credit committee, have the conduct of 
matters arising after any loan was made, although where VTB was the lender of 
record “the performance of the loan was also monitored by it” and in all these 
matters report to his managing director, Mr Konstantin Ryzhkov, and at times also 
to his superior, one of two senior vice presidents, Mr Vassily Kirpichev and Mr 
Alexander Yastrib, who in turn reported to the deputy president, Mr Levin. During 
the course of the present transaction, Mr Ryzhkov also became head of the 
investment business acquisition and leverage finance team of VTB in London 
(according to Mr Muraviev from 1 September 2007).  

22. Mr Tulupov in para 8 deals with the two bases of the present claim. He 
states that the value of the shareholding and cash flow of the dairy companies was 
of considerable importance to VTB and VTB Moscow, since it represented the 
only real security of value, and for this reason they wanted an independent 
valuation and relied upon that provided by Ernst & Young dated September 2007. 
As to the alleged representation regarding ownership of RAP, he said: 

“G. Whilst it was entirely a matter for the Credit Committee of VTB 
Moscow, if VTB Moscow had known that the proposal for the sale 
by Nutritek was to a company under common control, it is likely 
VTB Moscow would have approached the proposal differently. In 
particular, I believe that it is likely to have viewed the proposal as 
one seeking asset finance rather than acquisition finance. Amongst 
one of the many additional matters that would have been considered 
(and to which I will briefly refer later in this statement) would be the 
provision of additional security; 

H. Given that it was disclosed to VTB Moscow at the outset that 
Nutritek was controlled by Marcap, which I understood was a family 
of funds controlled by Mr Konstantin Malofeev …. then Marcap was 
the obvious target to provide that security. This was particularly the 
case, when it was known to VTB Moscow that Nutritek urgently 
needed to raise funds to pay certain credit linked notes (“CLN”) and 
that some of the monies raised by the sale of the Dairy Companies 
were being used to pay them. It would have been noteworthy if 
Marcap refused to provide security for the risk that VTB and VTB 
Moscow were taking.”  
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23. Mr Tulupov proceeds at some length to set out the history of the 
transaction, starting with a meeting in Moscow where the proposed transaction was 
explained to Mr Ryzhkov and Mr Tulupov by Mr Malofeev and a Mr Provotorov, 
following which Mr Tulupov on about 18 July 2007 engaged Mr Johnston of 
Dewey & LeBoeuf, London to draw up finance documentation for a loan to an 
unknown borrower who Mr Malofeev and Mr Provotorov said they had in mind to 
approach to buy the dairy companies. VTB’s director, Ms Bragina, responsible for 
investment business acquisition and leverage finance at VTB, was copied into the 
email and a party to the conference call by which Mr Tulupov instructed Mr 
Johnston. A subsequent enquiry by Mr Johnston of Mr Tulupov as to the identity 
of any borrower led to the answer, that “the potential purchaser is controlled by a 
group of individuals with whom, Marcap assures, you can’t have any conflict of 
interest”. Mr Johnston described this as evasive and said that VTB would need to 
do a KYC (know your customer) clearance on the borrower. 

24. Arnold J’s judgment records (para 14) that Mr Tulupov had a further 
meeting with Mr Provotorov and Mr Leonov in Moscow in late July, after which 
he emailed them with two versions of a term sheet, copying in Mr Malofeev, Mr 
Ryzhkov and Ms Bragina. 

25. A third Moscow meeting involving Mr Tulupov, Mr Malofeev, 
accompanied by Mr Provotorov and probably also by Mr Yuri Leonov, took place 
at Marcap Moscow’s offices in early October, when Mr Malofeev identified RAP 
as the potential buyer and borrower. But, according to Mr Tulupov, nothing was 
said to suggest that the sale would be to anything other than an independent third 
party, and that it would have been apparent to Mr Malofeev and his colleagues that 
what was being discussed was acquisition finance, rather than a balance sheet loan. 
A third term sheet was emailed by Mr Tulupov to the previous recipients, but not 
on this occasion copied to Ms Bragina. It identified VTB as the lender and 
recorded that additional commission was to be earned through a derivative tied to 
the shares and there was to be an interest rate swap to hedge interest and currency 
risks. 

26. VTB was commonly lender of record on such transactions, because it could 
offer more sophisticated lending structures and because English law offers greater 
protection in the event of default, but in such cases VTB Moscow would lend the 
relevant monies to VTB, as here, under a 100% participation agreement, although, 
in addition VTB was in this case itself involved in providing the interest rate swap 
agreement. In these circumstances, from an early stage, Mr Tulupov also worked 
with his counterpart at VTB, Ms Bragina, copying her into emails. 

27. Mr Tulupov’s role was thereafter to obtain, check and distribute the 
information required by the various departments of VTB Moscow, to obtain their 
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reports and opinions, to draw these together in a “Deal Description” and “Draft 
Credit Committee Decision”, to have these documents signed and approved by Mr 
Ryzhkov and then submitted to the Credit Committee of VTB Moscow, after 
approval by which “the decision would still need to be reviewed by both the 
Managing Board of VTB Moscow given the size of the loan and VTB as both the 
Lender of Record and the party entering into the Interest Rate Swap Agreement” 
(para 34). In performing his role, Mr Tulupov liaised principally with Mr Leonov, 
but also with Mr Provotorov and Ms Tyurina and in relation to Nutritek with Mr 
Skuratov, all in Moscow. One of the documents obtained in this process was the 
Ernst & Young report of 2007 on the dairy companies.  

28. A draft Deal Description and draft Credit Committee Decision were 
prepared with the assistance of Dewey & LeBoeuf for VTB/VTB Moscow and of 
Clifford Chance for RAP and were then signed off by Mr Yastrib, Mr Ryzhkov 
and Mr Tulupov, before being reviewed and approved on 31 October 2007 at a 
meeting of VTB Moscow’s credit committee, attended by Mr Novikov, Mr Yu, Mr 
Belov, Mr Kuzmenko, Mr Yastrib, Mr Shipilov, Mr Krasnoselsky and Mrs 
Bozhaeva. The approval recorded that the committee had, after taking “into 
consideration a good financial situation of the Borrower” classified the debt as 
“Quality Category 1”. 

29. The approval was subject to conditions. These included the provision of “a 
report for the assessment of the market value of the Shares and Stakes”, a 
reference to the Ernst & Young report already provided, a further copy of which 
was provided by RAP and Mr Leonov on 7 November 2007 (and circulated by Mr 
Tulupov to Ms Bragina and Mr Magee, albeit in Russian, on 12 November). They 
also included further approval of the proposal by VTB Moscow’s management 
board and VTB. Mr Tulupov recites that these approvals were obtained, the former 
by a formal board resolution, and that he was not involved in the latter, although 
he says that it was apparent from his discussions with Mr Ryzhkov and Ms 
Bragina that “they relied upon the false representations when approving the loan”.   

30. This refers to the Ernst & Young report of 2007, but it can hardly refer to 
any representation relating to the ownership of RAP, since Mr Tulupov goes on to 
say that, “once approval to the credit line had been obtained from VTB and VTB 
Moscow”, steps were taken to implement the conditions precedent which “clearly 
included confirming the beneficial ownership of RAP as is apparent from the 
emails of 6 and 8 November” which are exhibited to his statement. None of the 
conditions precedent is, however, explicitly directed to obtaining such 
confirmation (even though one of them required the provision to VTB and VTB 
Moscow of the decisions of the authorised management bodies of RAP approving 
the acquisition). 
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31. As to the emails to which Mr Tulupov refers, these are from Ms Bragina, 
reporting to various colleagues in VTB (including Mr Yates) and copying to Mr 
Ryzhkov and Mr Tulupov, information that RAP’s beneficiary and 90% 
shareholder (with the other 10% being owned by “his management team”) was a 
Mr Vladmir Alginin, and giving some details of his recent business career. These 
emails are also relied upon by Mr Tulupov as an example of the involvement of 
Ms Bragina, who has left VTB and whose whereabouts cannot now apparently be 
ascertained. However, it seems clear that all they show is that Ms Bragina was 
passing on internally information which she had herself received from another 
unidentified source. VTB’s very unspecific plea is that this was “information 
provided to VTB and VTB Moscow by the management of Nutritek”: amended 
particulars of claim, para 51. There is no indication that Ms Bragina had any direct 
contact with the management of Nutritek, and the substantial likelihood must be 
that any information which reached her came from VTB Moscow.  

32. VTB Moscow’s management board approved the transaction on 13 
November, and an application was signed by Ms Bragina and Mr Thunem on 
behalf of VTB for credit facilities. The application recorded that RAP had 
approached VTB Moscow for the debt financing of its proposed acquisition of the 
dairy companies, and that under the proposed structure VTB was to act as lender 
of record, but VTB Moscow was to “fully fund the transaction and fully undertake 
the credit risk under the transaction” in accordance with the participation 
agreement. It also recorded that the market value of the dairy company shares had 
been determined by Ernst & Young. On 19 November a similar application was 
signed off by Ms Wooi, Mr Yates and Mr Manning on behalf of VTB in respect of 
the interest rate swap. It however recorded the structure risk as “potentially high, 
but acceptable”, on the basis that the transaction was considered unsecured, and 
the security package (RAP’s shares in the dairy companies) of little tangible value, 
the financial risk as high, on the basis that, according to the historical balance 
sheets the price being paid for the companies appeared to be significantly above 
the book value of the assets. As to ownership risk, it recorded that no formal 
information could be found confirming that Mr Alginin was RAP’s beneficial 
owner “as IB [investment banking] have advised”, that they were requesting 
formal proof as a condition precedent to drawdown, and to make the ownership 
risk medium. There is no indication that this point was followed up, even in 
relation to the interest rate swap, and it is not part of VTB’s case in respect of the 
loan that it relied upon any later representation regarding RAP’s ownership or Mr 
Alginin. 

33. Mr Tulupov continued to be the means by which the transaction was 
progressed, and sent VTB’s mandate letter, updated term sheet and fee letter to 
RAP for signature on 16 November. On 23 November 2007, the facility agreement 
was completed, being signed for VTB by Mr Ryzhkov as “managing director, head 
of acquisition and leveraged finance” and by Ms Bragina as “director, acquisition 
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and leveraged finance”. The interest rate swap agreement was completed on 28 
November, being signed for VTB by Mr Ryzhkov as “managing director” and by 
Mr Steve Humphries as “senior manager operations”. The 100% funded 
participation agreement between VTB and VTB Moscow was completed on the 
same date. Mr Thunem, then head of global markets at, but no longer with, VTB 
and Mr Ianovski signed for VTB. Under it, VTB’s liability to repay any sum 
funded by VTB Moscow was limited to any amount that it received from RAP (or 
any other obligor under the loan facility). All these agreements were subject to 
English law, and included provisions recognising England as an appropriate forum 
in the event of any dispute. 

34. Mr Muraviev’s second-hand account of the history in his statement is 
understandably shorter. But, having spoken to Mr Yates, because both Ms Bragina 
and Mr Thunem had left, he understood that: 

“A. Once the decision had been taken by VTB Moscow to enter into 
the Participation Agreement, there was no need for the matter to be 
decided by the Credit Committee of [VTB]; 

B. Instead, it was sufficient for the loan to proceed if the proposed 
transaction had been approved by Mr Ryzhkov, given his senior 
position within both [VTB] and JSC VTB, and the ACF [Advance 
Credit Facility] dated 13 November 2007 was signed off by the 
appropriate authorised signatories; 

C. Mr Ryzhkov approved the transaction and indeed he signed the 
Facility Agreement together with Ms Bragina on behalf of [VTB]; 

…. 

H. Notwithstanding the position taken by Credit Risk in the ACF 
dated 15 November 2007 that ‘Credit Risk consider this transaction 
as unsecured as the security package has little tangible value’, in 
granting the loan and approving the ISA, [VTB] did rely heavily on 
the representations that had been made as to: 

i. the past financial performance of the Dairy Companies and 
the forecast performance; 
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ii. the 2007 E&Y 2007 Valuation of the Dairy Companies 
based upon those figures, and 

iii. The SPA representing a commercial transaction between 
two separate entities, namely RAP and Nutritek. It was 
entirely unaware that they were under the common control of 
Marshall Capital Group of Companies and believed them to 
be under separate control based on the information that had 
been provided by Nutritek.” 

35. Mr Muraviev concluded by saying: 

“11. Having spoken to Mr Yates, Colin Magee, Julia Ferris and 
Martin Pasek I am informed that and believe that if [VTB] had 
known that RAP and Nutritek were under the common control of 
Marshall BVI or that the representations identified above and 
contained in the 2007 E&Y Valuation were false then it would not 
have entered into the Facility Agreement or the ISA or permitted the 
draw down of the Tranche A monies.” 

The issues 

36. Numerous judicial statements establish that it is incumbent on a defendant 
challenging the jurisdiction “so far as possible to identify the issues concerned and 
to state as clearly as possible how they arise or may arise in the proceedings”: see 
e.g. Limit (No 3) Ltd  v PDV Insurance Co [2005] EWCA Civ 383, [2005] 2 All 
ER (Comm) 347, 366, para 72, per Clarke LJ; Dicey, Morris & Collins, The 
Conflict of Laws (15th ed), para 11-143. 

37. In the present case, the basic issues were in my view established by the 
evidence and submissions adduced below. The respondents deny that false 
representations were made, deny that they were party to any that were made, deny 
that any reliance was placed on any that were made and, for good measure, rely 
upon the participation agreement as showing that VTB, as opposed to VTB 
Moscow, did not suffer any loss. The last point was strongly argued in the courts 
below, as showing that VTB had no good arguable case in respect of which it 
could properly seek permission to serve out of the jurisdiction, but the Supreme 
Court refused permission to re-argue the point before it. The case must therefore 
be considered on the basis that the claim is properly arguable, but that this defence 
is among those that the respondents will advance to it. It is however essentially a 
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point of law, in relation to which there is no reason to think that the answer would 
be any different in Russia to here. 

38. All the points mentioned in the previous paragraph were treated as issues in 
the courts below. In relation to one respondent, Marcap BVI, Arnold J concluded 
that there was no serious issue to be tried. But in relation to Nutritek and Mr 
Malofeev he concluded that VTB had a real prospect of establishing deceit, despite 
issues argued before him as to the incurring of any loss, the making of any false 
representations and reliance. The Court of Appeal considered that, even in respect 
of Marcap BVI, a serious issue to be tried existed, while setting aside service on all 
three respondents on the ground that England was not the appropriate forum. 

39. A suggestion that the respondents should have advanced a positive case to 
support their denial of any involvement in the alleged deceit appears to me to go 
too far. Even where jurisdiction is established, a defendant is entitled to deny 
involvement in or liability for an alleged deceit, without advancing a positive 
explanation as to why he was not party to an alleged lie or conspiracy or as to how 
assets acquired proved, without any prior knowledge on his part, to be worth so 
much less than independent accountants had valued them as being. Further, no 
suggestion or objection appears to have been made below to the case being argued, 
as it was, on the basis that all the issues were properly raised by the respondents’ 
general denials. On the other hand, there may be particular points, in relation to 
which, in the absence of any positive case from a defendant’s side, it is not 
possible to conclude that any evidence will be called by the defence. That may in 
turn preclude bringing into account the convenience or otherwise of adducing in 
England or Russia any such evidence from the defence side as might be supposed 
to exist on such points, had any positive case been raised on them. 

40. It is also clear, from such material as the Court has before it in relation to 
the issue regarding the worldwide freezing order, that VTB has been given a 
considerable understanding by Mr Malofeev himself of the nature of his case 
regarding the discrepancy between the position indicated by the Ernst & Young 
report of 2007 and the position as it materialised not very long after the completion 
of the transaction. Mr Michaelson, partner at SJ Berwin acting for Mr Malofeev 
recorded in his tenth statement of 18 October 2011 (paras 38 to 42) that 
Nutrinvestholding (Nutritek’s parent) had at Mr Malofeev’s instance instructed 
Ernst & Young to prepare a further report dated 26 February 2010, to determine 
precisely what accounting practices and transactions were taking place within the 
Nutritek business and that the report does not implicate Mr Malofeev. Mr 
Michaelson went on to refer to “the obvious inconsistency between Mr Malofeev 
commissioning the Report and at the same time being responsible for any 
wrongdoing identified” (para 43). 
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The judgments below 

41. Arnold J addressed the question of the appropriate forum in paras 186 to 
195: 

“186. Stage I. The factors that may be taken into account in 
determining which is the natural forum for the action include: (a) the 
personal connections which the parties have to the countries in 
question; (b) the factual connections which the events relevant to the 
claim have with those countries; (c) factors affecting convenience or 
expense such as the location of the witnesses or documents; and (d) 
the applicable law. 

187. Counsel for VTB submitted that England was the natural forum 
because (i)VTB is English, (ii) the misrepresentations were relied 
upon in England, (iii) the money was lent and the loss sustained in 
England, (iv) the Facility Agreement, ISA, the Participation 
Agreement and the SPA contain English law and English jurisdiction 
or arbitration clauses and (v) the applicable law is English law. I do 
not consider that any of these factors points strongly to England 
being the natural forum in the present case. So far as (i) is concerned, 
VTB is controlled by VTB Moscow. As to (ii), as explained above, it 
seems to me that VTB's reliance was wholly secondary to that of 
VTB Moscow. In relation to factor (iii), the loss was sustained 
because Russian assets provided inadequate security. As to (iv) and 
(v), the English law clauses are immaterial once it is concluded, as I 
have, that the law applicable to the tort is Russian law. The English 
jurisdiction and arbitration clauses are a pointer to England, but not a 
strong one given that the claim is a tort claim not a contract claim. 

188. Counsel for the defendants submitted that the following factors 
pointed to Russia being the natural forum. First, the connections of 
the parties to Russia. VTB is controlled by VTB Moscow, which is 
Russian. Furthermore, the litigation is being managed by VTBDC, 
which is also Russian. MarCap Moscow and Mr Malofeev are 
Russian. It is common ground that Nutritek was managed from 
Russia, and VTB's case is that Mr Malofeev controls both Nutritek 
and MarCap BVI. Furthermore, it is VTB's case that Mr Malofeev 
orchestrated the fraud, primarily through MarCap Moscow. 

189. Secondly, the connections of the events constituting the torts to 
Russia. The transaction was introduced to VTB Moscow at meetings 
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between Russian individuals in Russia. The negotiations mainly took 
place in Russia. The misrepresentations were made and mainly 
received in Russia. The more important misrepresentation concerned 
the performance of the Dairy Companies, which are Russian 
companies. The 2007 E&Y Valuation was a valuation by Ernst & 
Young's Moscow office and was based on information provided by 
Nutritek’s Russian management. The misrepresentations were 
primarily relied upon by VTB Moscow acting through its Credit 
Committee and Management Board in Russia. It was VTB Moscow 
and VTBDC which primarily dealt with RAP’s default and enforcing 
the security. The secured assets were in Russia. The discovery of the 
fraud took place in Russia. Although the loss was sustained by VTB 
in England, as discussed above the ultimate economic impact is in 
Russia. 

190. Thirdly, most of the witnesses are Russian and many of the 
documents are in Russian and located in Russia. So far as the 
witnesses are concerned, there are a considerable number of relevant 
Russian witnesses from VTB Moscow, VTBDC, Ernst & Young, 
Nutritek (Mr Skuratov and the managers of the Dairy Companies), 
MarCap Moscow (Mr Leonov, Mr Provotorov, Ms Tyurina and Mr 
Popov as well as Mr Malofeev) and RAP (Ms Kremneva and Mr 
Pankov). Other potential Russian witnesses include Mr Sazhinov and 
Mr Alginin. By contrast, there are relatively few material witnesses 
from VTB. The two most important ones appear to be Ms Bragina 
and Mr Ryzhkov. Both have left VTB (as has Mr Thunem). It 
appears that Mr Ryzhkov is in Russia, while VTB's evidence is that 
Ms Bragina is ‘believed to be’ in England. Although Mr Ryzhkov 
has been contacted about the matter, it does not appear that Ms 
Bragina had been. 

191. As counsel for the defendants pointed out, it is striking that all 
of VTB's witness statements in support of its application for 
permission to serve out, other than one from its solicitor, were made 
by Russian witnesses. In addition to the statements of Mr Tulupov 
and Mr Chernenko, these consisted of: 

i) a statement made by Andrey Puchkov, Deputy Chairman of 
VTB Moscow, which among other matters dealt with VTB 
Moscow's reliance on the misrepresentations alleged, Mr 
Puchkov having been present at the Management Board 
meeting on 13 November 2007 at which the transaction was 
approved; 

 Page 17 

Case 2:19-ap-01383-SK    Doc 239-3    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Appendix     Page 367 of 431



 
 

 

 

 

 

 

 

 

 

 

 

ii) a statement made by Vadim Muraviev, Head of the 
Division of Distressed Debt Settlements at VTB Moscow, 
who gave evidence as to VTB's reliance on the 
misrepresentations alleged based on interviews with four 
English employees of VTB including Mr Magee and Mr 
Pasek; and 

iii) a statement made by Denis Zemlyakov, General Director 
of VTBDC, who gave evidence concerning RAP's default and 
the enforcement of the security. 

192. In addition, VTB relied on two draft statements from Alexander 
Buryan and Irina Leonova, who were employed by RAP as Vice-
President and Chief Accountant. Furthermore, since then a number 
of statements have been made by Arthur Klaos of VTBDC, in the 
most recent of which Mr Klaos relays information provided to him 
by (among others) Mr Ryzhkov and Alexander Yastrib (at the time 
Senior Vice President of VTB Moscow and now a board member of 
the Bank of Moscow). 

193. While the four VTB employees interviewed by Mr Muraviev 
are evidently material witnesses to VTB's claim (although Mr Magee 
and Mr Yates appear to have had more involvement in the 
transaction than Mr Pasek or the fourth employee Julia Ferris), it is 
clear that they are of secondary importance compared to Ms Bragina 
and Mr Ryzhkov, let alone Mr Tulupov and his colleagues in 
Moscow. If the claim is tried in England, witnesses located in Russia 
will not be compellable except by means of letters rogatory. Even if 
they are prepared to give evidence voluntarily, they may not be 
prepared to come in person, necessitating evidence being given by 
videolink. Even if they are prepared to come in person, they are 
likely to require interpreters. As for the documents, many of these 
have required or will require translation. It is true that the agreements 
are mainly in English, and that these are important documents, but 
these and other documents in English form a relatively small 
proportion of the relevant documents even at this stage of the 
proceedings. 

194. Fourthly, counsel for the defendants submitted that the 
applicable law was not a strong factor in favour of England even if it 
was English law. It is clear from the expert evidence before the court 
(as to which, see below) that the Russian courts can receive expert 
evidence as to English law. Furthermore, the key issues in the case 
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are likely to be factual rather than legal. In the event, of course, I 
have concluded that the applicable law is Russian law, which 
supports the conclusion that Russia is the natural forum. 

195. In my judgment, taking all the factors considered above into 
account, the natural forum is Russia.” 

42. The Court of Appeal - before which reliance was, for the first time, placed 
on the suggested presumption arising from The Albaforth (see para 14 above) -
dealt with the issue of appropriate forum as follows: 

“164. We have already commented that the judge may have erred in 
his interpretation of the test adumbrated in the Spiliada case. Instead 
of asking first whether England was the ‘natural forum’ and then, 
even if it is not, asking whether England is nevertheless the 
appropriate forum for other reasons, there is only one overall 
question to be answered: has VTB established that England is clearly 
or distinctly the appropriate forum? 

165. In our view the judge was correct to conclude that VTB has 
failed to do so. The steps leading to our conclusions are as follows: 
first, we will assume (based on our discussion above) that the fact 
that VTB has sustained its loss resulting from the torts in England 
raises a prima facie case that England is the appropriate forum in 
which to try the disputes. Secondly, however, we have to take 
account of all the other factors identified by both sides in order to 
determine whether VTB has satisfied the court that England is 
clearly or distinctly the appropriate forum. 

166. Thirdly, in that regard, we have concluded, on the basis of the 
material presently before us, that the applicable law of the torts is 
Russian law. That cannot be a concluded view. Wherever a trial 
takes place, it can be challenged. But that point works both ways. 
Even if we had concluded that the applicable law of the torts was 
English law, this would not have been a factor that would weigh 
heavily in making England the appropriate forum, precisely because 
if the defendants wished to allege and plead that the applicable law 
was Russian law, both sides would have had to prepare for a trial on 
that basis. If the case were to be heard in England, both sides would 
have to prepare expert evidence on Russian law; and, doubtless, the 
obverse would be so if the case were to be heard in Russia. This is 
not a case, such as we think Lord Goff of Chieveley contemplated in 
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Spiliada at 481G, where the law of the contract is a known certainty. 
In this case the applicable law of the torts remains very much in 
issue. Moreover, there was no serious challenge to the judge's view 
(at para 194) that the key issues in the case are likely to be factual 
rather than legal. 

167. Fourthly, we have to give due weight to all the other factors 
(apart from those where we have found the judge erred) which the 
judge took into account and which have not been challenged on 
appeal. These are set out at paras 188 and 189 of the judgment and, 
as we have indicated in relation to the applicable law point, we think 
that these indicate that the centre of gravity of these disputes is in 
Russia, not England. Fifthly, VTB has not challenged the judge’s 
conclusion that VTB had failed to show that there was a real risk that 
it would not obtain substantial justice in Russia for any of the 
reasons it advanced before him. 

168. Accordingly, the judge was correct to set aside Chief Master 
Winegarten's order granting VTB permission to serve the 
proceedings on Nutritek, Marcap BVI and Mr Malofeev out of the 
jurisdiction.” 

The factors relevant to the appropriate forum 

43. I turn therefore to consider the appropriate forum and the relevant factors. 
The first question is whether there is any basis for regarding the judge’s or the 
Court of Appeal’s conclusion as flawed in any way which would require this Court 
as a second appellate court to revisit the exercise of the discretion to give 
permission for service out of the jurisdiction. The second question, if there is any 
such basis, is what conclusion this Court should reach on the issue as to the 
appropriate forum. 

44. The Court of Appeal re-exercised the discretion, because it believed that 
Arnold J had erred in his interpretation of Lord Goff’s speech in The Spiliada. It 
said that he had adopted a two-stage approach instead of recognising that, in a 
service out case, there was a single burden on a claimant to show that England was 
clearly or distinctly the appropriate forum (paras 128-131 and 164; and see The 
Spiliada, p 481D-E). But the two-part approach was the one which Lord Goff 
identified as appropriate in cases where service is effected within the jurisdiction, 
so that the claimant starts with the advantage of having achieved a legitimate basis 
for jurisdiction without leave, and it is for the defendant to show that some other 
country is the appropriate forum: see The Spiliada, pp.476F. Any error therefore 
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favoured VTB as claimant. Any error, if error there was, does not in any event 
impact on the force and weight of the judge’s analysis in the paragraphs quoted 
above. Further, the way the judge answered his two-part test shows that he could 
not conceivably have come to any conclusion other than that the claimant had 
failed to show (clearly or at all) that England was the appropriate forum. He 
expressed his conclusion, at stage 1 of the two-part test which he (wrongly) 
adopted, as being that Russia was the natural forum (para 195) before going on at 
stage 2 to reject any suggestion that substantial justice could not be obtained in 
Russia (para 196 to the conclusion at para 222). Once one concludes that Russia is 
the natural forum, where there is no risk that substantial justice cannot be obtained, 
it is really impossible to conclude that England is clearly the appropriate forum. 
The Court of Appeal itself held that the judge was correct to conclude that VTB 
had failed to establish that England was clearly or distinctly the appropriate forum 
(para 165). However, it itself fell into error in my view in its treatment of the 
governing law. 

(a) Governing law 

45. The Court of Appeal was wrong to regard Russian law as governing the 
alleged torts, but it acknowledged that possibility and it dealt with the alternative, 
that English law governed them. However, in relation to this alternative, it was in 
my opinion also wrong to approach the matter on the basis that it made no 
difference which law governed, because each side would have in any event to 
prepare evidence on both legal systems in whichever country the case was tried.  

46. The governing law, which is here English, is in general terms a positive 
factor in favour of trial in England, because it is generally preferable, other things 
being equal, that a case should be tried in the country whose law applies. However, 
that factor is of particular force if issues of law are likely to be important and if 
there is evidence of relevant differences in the legal principles or rules applicable 
to such issues in the two countries in contention as the appropriate forum. Neither 
of these considerations here applies. 

47. VTB’s claims are for deceit and for conspiracy. The conspiracy alleged is to 
obtain finance by the deceit. Accepting that the governing law of both alleged torts 
is, to English legal eyes, English, there is nothing to show that Russian law would 
reach any different conclusion. Parties are able to plead and rely on English law in 
Russian courts. But, even if there were reason to think that a Russian court would 
regard Russian law as governing the alleged torts, there is nothing to suggest that 
Russian law does not recognise and impose tortious liability for deceit, and for 
conspiracy to commit a deceit, on bases for material purposes equivalent to those 
which would be recognised under English law. It is unlikely that it does not, and 
no evidence has been adduced that it does not. It would have been for VTB to 
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adduce evidence on all these points, if it could, in support of its case that England 
was the appropriate forum. 

48. Although Arnold J wrongly concluded Russian law governed the alleged 
torts, he also considered the exercise of his discretion on an opposite basis, namely 
that English law applied, and, as I understand him, accepted the submission that 
this would not be a strong factor in favour of England, as well as saying that it was 
clear that the Russian courts could if necessary hear evidence of English law: see 
judgment, para 194 quoted above. His judgment therefore addresses the position 
on a correct hypothesis. 

49. Even if, contrary to my view, the judge’s conclusion as to the appropriate 
forum was limited by an assumption that Russian law governed the alleged torts, I 
cannot conceive, in the light of what he said in para 194, that it would have made 
any difference to his conclusion if he had concluded that English law governed. 
The key issues in this litigation will on the face of it be factual not legal. 

(b) Place of commission of tort 

50. For reasons already given, I proceed on the basis that this was London in 
relation to the claim in deceit, and that the conspiracy, being to commit the same 
deceit, should be regarded as effectively ancillary. But I also note that, Mr 
Ryzhkov as managing director of VTB’s acquisition department was the first 
signatory of the Facility Agreement for VTB, and he was based in Moscow. It may 
well be that his signature was sent or collected electronically from Moscow. Even 
if that were so, he is in Russia, and on any view an important potential witness.  

51. The place of commission is a relevant starting point when considering the 
appropriate forum for a tort claim. References to a presumption are in my view 
unhelpful. The preferable analysis is that, viewed by itself and in isolation, the 
place of commission will normally establish a prima facie basis for treating that 
place as the appropriate jurisdiction. But, especially in the context of an 
international transaction like the present, it is likely to be over-simplistic to view 
the place of commission in isolation or by itself, when considering where the 
appropriate forum for the resolution of any dispute is. The significance attaching to 
the place of commission may be dwarfed by other countervailing factors.  

52. Here the common design on which the respondents’ tortious responsibility 
is based was formed in Russia. Further, both the alleged representations emanated 
from Russia, in the form of the Ernst & Young 2007 report and the information 
that Mr Alginin was the effective beneficial owner of RAP. The history of the 
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transaction which I have set out indicates that the transaction was introduced, 
pursued and approved predominantly in Moscow. It is difficult to avoid the 
conclusion that VTB was effectively following suit on decisions taken there. 
Further, significant aspects of the facts which are said to have rendered the 
representations untrue existed in Russia: particularly, the dairy companies’ 
businesses and financial positions, but also, presumably, the factual control which 
Mr Malofeev is said to have exercised directly or through Marcap Moscow over 
RAP. 

53. VTB, as a London based bank, must have had to go through some formal 
decision-making processes, or it would not have been party to the facility 
agreement at all. However, it did not need to put the loan proposal through its own 
credit committee, once it had been through VTB Moscow’s credit committee (para 
34 above). Further, the main documents emanating from VTB, the two credit 
applications of 13 and 15 November, date from well after the matter was approved 
by VTB Moscow’s credit committee on 31 October and are contemporaneous with 
the approval of 13 November by VTB Moscow’s management board.  Finally, no 
formal record of any decision-making or approval by VTB itself exists, save in the 
form of Mr Ryzhkov’s and Ms Bragina’s signatures on the facility agreement.  All 
this is however unsurprising when the transaction was effectively negotiated and 
decided upon in Moscow, and the funding and credit risk in respect of the loan was 
being fully assumed by VTB Moscow. 

54. Arnold J was not referred to The Albaforth, but in my view his approach in 
paras 186 to 195, cited above, was consistent with the proper application of the 
overriding principles of The Spiliada by which he correctly directed himself. It is 
true that at an earlier point in his judgment, when determining the governing law 
of the alleged torts to be Russian, he wrongly identified Russia as their place of 
commission (paras 134 to 135). But, as I have already said, in para 187 he also 
considered the exercise of the discretion to serve out on the opposite hypothesis, 
namely that English law governed the torts. Had he had cited to him The Albaforth, 
I do not see how it could or should, in the light of the other factors that he correctly 
identified, have led him to any different result than that to which he in fact came. It 
is clear that in his view the other factors pointed very powerfully towards Russia as 
the natural forum for resolution of the issues.  

55. Further, the Court of Appeal, before which The Albaforth was relied upon, 
did not regard it decisive in the circumstances of this case (para 166 et seq). It 
erred in treating Russian law as governing the alleged torts, but went on largely to 
eliminate the significance of this error by treating it as irrelevant which law 
governed. It should have treated English law as governing the torts and have 
recognised this as one factor generally tending to favour English jurisdiction. But, 
for reasons explained in paras 46 to 49 above, it was in this case a factor of very 
little if any real potency. Had the Court of Appeal approached the potential 
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relevance of the governing law on a correct basis, it is in my view clear that it 
would in this case also have made no difference to its ultimate conclusion.  

56. The Supreme Court is, in these circumstances, being asked to re-exercise 
the discretion exercised at two stages below in the light of points made about their 
reasoning of no real significance, which it is clear would not have altered the 
decision in either court. 

(c) The factual focus 

57. VTB’s case is that deceitful representations emanated from the respondents 
in Russia, but were communicated to VTB, and relied upon by VTB, in London 
where VTB also suffered its loss. This analysis is important when considering 
where the tort was committed and what law governs it. But a wider view is 
necessary when considering the appropriate forum. The respondents’ denials of 
any liability raise as issues whether the representations were inaccurate, whether, if 
so, any or all of the respondents knew of their inaccuracy and whether they joined 
together by “common design” to make the alleged representations and what impact 
any inaccuracy of such representations had.  

58. Taking the Ernst & Young 2007 report, the factual focus will be on the 
dairy companies and on the respondents’ understanding of their affairs and 
financial position, matters which are clearly likely to be more appropriately 
examined in Russia, where the companies, their records and any relevant company 
witnesses are. Ernst & Young examined the companies through their Moscow 
office, and the same is probably true of VTB’s expert accountants, Deloittes. It is 
clear (para 40 above) that Mr Malofeev’s case is that he was as unaware as Ernst & 
Young of the financial inaccuracy of their report. Secondly, relevance may attach 
to the impact which the Ernst & Young report had on those to whom it was first 
presented in Moscow.  

59. As to the ownership of RAP, the plan, which VTB has produced showing 
Mr Malofeev’s alleged connection with and/or control of RAP, shows an 
international picture. On many aspects of the plan, evidence about the alleged 
corporate and personal links could be adduced as easily in England as in Russia. 
But any evidence from Mr Malofeev, who is said to have been in control of a web 
of interlinking companies as shown on the plan, would more conveniently be heard 
in Russia. The judge noted, however, the respondents did not adduce before him 
any positive case challenging VTB’s contention that Mr Malofeev ultimately 
controlled RAP as well as Nutritek. That does not mean that this is not in issue. 
But it does mean that, in the absence of any positive challenge, the convenience or 
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otherwise of Mr Malofeev giving evidence on it in England or Russia can be put 
on one side. 

60. On the other hand, the issue relating to reliance is one on which VTB will 
clearly have to adduce the relevant evidence from its side. Again, it is likely that 
the relevant evidence will come in large measure from Russia and Russian 
witnesses. The informality of the alleged representation regarding RAP’s 
ownership and regarding Mr Alginin, and the apparent failures to follow it up by 
obtaining more formal confirmation, is striking. It is likely to lead to questions as 
to how much, if any, weight was placed upon any such representation by VTB or 
VTB Moscow.  

61. Ms Bragina cannot now be located and is not shown to have remained in 
England, and the representations said to be evidenced by her two emails in 
November 2007 seem, as already stated, likely to have come to her via VTB 
Moscow: see amended particulars of claim, para 51 and para 31 above, by a 
process which is obscure. The impact or lack of  impact which it had on those to 
whom it was first presented in Moscow is thus likely to be a very relevant subject 
of examination in the litigation, on the basis that the substantial decision-making 
process took place in Moscow, with VTB following in very large measure suit. 

(d) Witnesses 

62. This is a factor at the core of the question of appropriate forum. It was 
covered fully and helpfully by Arnold J in the course of considering the “natural 
forum” in paras 188 to 195 of his judgment, set out in full above. In summary, it is 
clear that the issues and evidence will be focused overwhelmingly on matters 
which happened in and concern Russia, and that the oral and documentary 
evidence, on both factual and expert matters, is likewise likely to be 
overwhelmingly Russian and to be found in Russia, where it could be heard in 
Russian without translators. 

(e) Aim of the alleged torts 

63. The alleged torts were designed to induce VTB to enter into a facility 
agreement with RAP which was subject to English law and an agreement (for the 
benefit of VTB only) that the courts of England should have non-exclusive 
jurisdiction and be the most appropriate and convenient forum: clause 35.1. The 
purpose of the facility agreement was in turn to fund RAP’s purchase of the dairy 
companies from the first respondent, Nutritek International Corpn.  
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64. I am inclined to agree with Arnold J (para 187) that the fact that the facility 
agreement was subject to English law is not relevant. He discounted it because of 
his view, erroneous on the basis on which I approach the case, that the tort claims 
were subject to Russian law. But, in my view, even though the tort claims are 
subject to English law, it bears scarcely - if at all - on the appropriateness of the 
forum for their resolution that they were designed to induce another English law 
contract. No issue arises about the interpretation of the facility agreement.  

65. On the other hand, the fact that the alleged torts were designed to induce the 
making of a loan facility agreement, under which England was accepted as the 
most appropriate and convenient forum is a potentially relevant factor. It links with 
and reinforces the fact that, if there was any such deceit and/or conspiracy as 
alleged, the same were directed at VTB in London. But it is a factor which Arnold 
J did take into account (para 187). He saw it as “a pointer to England, but not a 
strong one given that the claim is a tort claim not a contract claim”.  I agree with 
this balanced view. But, even if it understates the significance of the pointer, it 
does so only slightly and not in a way which can, in my view, possibly justify this 
Court in interfering with the judge’s conclusion. 

66. There is certainly general attraction in a conclusion that persons committing 
deceit should answer in the jurisdiction which is not merely that where their 
deceitfulness manifested itself, but also a jurisdiction agreed to be appropriate 
under the contract which they are by such deceit inducing. But that formulation, by 
omitting the word “allegedly”, begs the question where the issue whether any such 
deceit occurred and induced the loan should most appropriately be determined. All 
that has been established at this stage is that there is a serious issue to be tried - in 
other words, that VTB has a reasonable prospect of success - in respect of VTB’s 
tort claims. The question where such claims are appropriately to be tried has to be 
answered in the light of all the circumstances, including the nature of the issues to 
be tried and the evidence which would be involved. The alleged torts were 
committed in England under English law, but the fundamental matters in dispute - 
whether there was any such deceit, whether the respondents were party to it, and 
what, if any impact, any falsely made representations had on VTB are, as I have 
shown, heavily focused in this case on Russia and Russian witnesses. 

(f) Fair trial? 

67. There is, as the Court of Appeal mentioned in para 167, no suggestion that 
this matter could not or would not receive a fair and proper trial in Moscow. 
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Conclusions 

68. On the issues relating to the appropriate forum which the courts below 
addressed, the reasoning of Arnold J and the Court of Appeal was, subject to 
differences which I have identified, largely concurrent. The Court of Appeal erred 
in its approach to the significance of the law governing the alleged torts, but 
Arnold J, although he erred in regarding the governing law as Russian, also, as I 
read para 194 of his judgment, expressed his view as to the appropriate exercise of 
his discretion on the assumed opposite basis, that English law applied. For reasons 
which I have set out in paras 54 and 55 above, neither Arnold J’s error as to the 
governing law of the alleged torts, nor the Court of Appeal’s failure to recognise 
the potential significance of the governing law of such torts, can have been 
decisive in relation to the concurrent conclusions which they both reached. 

69. In short, Arnold J’s analysis and exercise of his discretion cannot in my 
view be faulted in any substantial respect, and I see no basis on which this Court 
would be justified in setting aside his exercise of his discretion and re-exercising 
the discretion for ourselves, still less in arriving at a different conclusion from his. 
The case is one in which an appellate court should refrain from interfering, unless 
satisfied that the judge made a significant error of principle, or a significant error 
in the considerations taken or not taken into account.  

70. However, if it were incumbent on us to re-exercise the discretion regarding 
service out, I would myself arrive at the same conclusion as the judge and the 
Court of Appeal. Once again in summary, the major part of the factual subject 
matter involves Russia, and it is clear that the great bulk of evidence on both sides 
will have to come from Russian witnesses. The location in law of the alleged torts 
is of much diminished relevance, on examination of their circumstances and place 
in which they are said to have originated, the process by which they are said to 
have reached and impacted on VTB and the evidence which would be involved in 
undertaking such examination. The fact that any deceit was intended to induce an 
English law contract which provided for English jurisdiction is relevant, but cannot 
determine the appropriate forum in which to decide whether there was in fact any 
such deceit or conspiracy. 

71. In my opinion, the Russian connection is of such strength and importance in 
this case that, despite the existence of some factors favouring England, the 
appellant is quite unable to discharge the onus on it of showing that England is 
clearly or distinctly the appropriate forum for determination of the issues in this 
case. 

The proposed contractual claim based on piercing the corporate veil 
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72. I agree with Lord Neuberger’s judgment on this aspect and would 
accordingly uphold the Court of Appeal’s decision to refuse VTB permission to 
amend to raise a contractual claim based on piercing the corporate veil and treating 
the defendants liable for breach of the Facility Agreement and/or associated 
interest rate swap. 

The Freezing Order 

73. Like Lord Wilson (paras 159 to 160), I am concerned that a freezing order 
should have been in force for some 14 months despite concurrent decisions below 
concluding that jurisdiction should not be exercised and, at least in the view of the 
judge, that, irrespective of whether jurisdiction should be exercised, the freezing 
order originally granted should not be continued. On any view, this position 
reinforces Lord Neuberger’s comments in paras 81 to 93 with which I would 
associate myself. 

Conclusion 

74. I would in the light of my above conclusions dismiss this appeal on both the 
issues of jurisdiction and amendment and order that the freezing order be 
discharged. 

LORD NEUBERGER 

Introductory 

75. This appeal raises two main questions which arise out of a claim brought in 
the High Court by VTB Capital PLC (“VTB”) against (i) Nutritek International 
Corp (“Nutritek”), (ii) Marshall Capital Holdings Ltd, (iii) Marshall Capital LLC, 
and (iv) Konstantin Malofeev (together “the defendants”), based on the torts of 
deceit and conspiracy. The first main question is whether the permission granted 
ex parte to VTB to serve the proceedings out of the jurisdiction on the defendants 
should be set aside. The second main question is whether VTB should be allowed 
to raise an additional claim, by way of amendment to its statement of case, based 
on piercing the corporate veil.  

76. Arnold J and the Court of Appeal each concluded that the answer to the first 
question was yes, and to the second question was no – see, respectively [2011] 
EWHC 3107 (Ch), and [2012] EWCA Civ 808. VTB appeals against both 
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conclusions. The first question turns on whether the English court is the 
appropriate forum for the hearing of VTB’s claim. The second question turns on 
whether VTB has an arguable case on piercing the corporate veil. 

77. The background facts have been fully set out in paras 165 to 180 of Lord 
Clarke’s judgment, in paras 19 to 40 of Lord Mance’s judgment, (as well as in 
paras 9 to 37 in the judgment of Lloyd LJ in the Court of Appeal, and in paras 4 to 
56 of Arnold J’s judgment).  

78. I shall discuss both questions on the basis that they arise between VTB and 
Mr Malofeev, because (subject to the point that Marcap Capital LLC has not been 
served), it appears to be common ground that (i) the position of the other three 
defendants in relation to the first question is no different from his, (ii) the position 
of Marshall Capital Holdings Ltd and Marshall Capital LLC (together “Marcap”) 
in relation to the second question is no different from his. 

The first question: the appropriate forum: three general points 

79.	 In very summary terms: 

(i)	 VTB’s substantive case is that it was induced by deceitful 
misrepresentations, for which the defendants were responsible, to 
enter into certain agreements (“the agreements”) with various 
parties, in particular Russagropom LLC (“RAP”), under which VTB 
agreed to lend, and thereafter did lend, money to RAP; 

(ii)	 VTB obtained permission ex parte to effect service of proceedings, 
claiming damages for deceit and conspiracy, on the defendants out of 
the jurisdiction, and the defendants then applied to set aside service 
on the ground that Russia, rather than England, was the appropriate 
forum for the issues to be determined. 

80. In a case such as this, permission to serve out of the jurisdiction should only 
be granted if the court is satisfied that England and Wales is “the proper place in 
which to bring the claim” – see CPR 6.37(3). It was common ground that this 
means that VTB could only succeed on the first question if it was able to establish 
that, in the words of Lord Goff of Chieveley in Spiliada Maritime Corporation v 
Cansulex Ltd [1987] AC 460, 481, the courts of England and Wales (hereafter 
“England”) are “clearly” “the appropriate forum for the trial of the action”. 

81. When a court is called upon to decide whether an action should proceed in 
this, as opposed to another, jurisdiction, it is being asked to decide a procedural 
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issue at a very early stage. Where, as is now the position in this case, it is common 
ground that the parties would have a fair trial in the competing jurisdiction, the 
exercise will normally involve the court weighing up a number of different factors, 
and deciding where the balance lies. Whilst the same considerations will not 
always apply to applications for permission to serve out and applications for stays 
of proceedings, the argument on this appeal has highlighted three general points in 
relation to each type of exercise. 

82. The first point is that hearings concerning the issue of appropriate forum 
should not involve masses of documents, long witness statements, detailed analysis 
of the issues, and long argument. It is self-defeating if, in order to determine 
whether an action should proceed to trial in this jurisdiction, the parties prepare for 
and conduct a hearing which approaches the putative trial itself, in terms of effort, 
time and cost. There is also a real danger that, if the hearing is an expensive and 
time-consuming exercise, it will be used by a richer party to wear down a poorer 
party, or by a party with a weak case to prevent, or at least to discourage, a party 
with a strong case from enforcing its rights. 

83. Quite apart from this, it is simply disproportionate for parties to incur costs, 
often running to hundreds of thousands of pounds each, and to spend many days in 
court, on such a hearing. The essentially relevant factors should, in the main at any 
rate, be capable of being identified relatively simply and, in many respects, 
uncontroversially. There is little point in going into much detail: when determining 
such applications, the court can only form preliminary views on most of the 
relevant legal issues and cannot be anything like certain about which issues and 
what evidence will eventuate if the matter proceeds to trial.  

84. This concern is not new. In Cherney v Deripaska [2009] EWCA Civ 849, 
paras 6 and 7, Waller LJ said that whilst he “appreciate[d] that litigants do often 
feel strongly about the place where cases should be tried … disputes as to forum 
should not become state trials”. He also lamented the “mountain of material” the 
Court faced in that case, and suggested that it “would have been better for both 
parties and better use of court time if they had expended their money and their 
energy on fighting the merits of the claim.”  

85. In Friis v Colburn [2009] EWHC 903 (Ch), paras 3 and 5, having set aside 
an order for service out of the jurisdiction, Peter Smith J referred to the fact that 
the claimants’ costs schedule was £215,280.50, following a hearing which, he said, 
had been “strung out by unrealistic stances and unnecessarily prolonged and 
complicated submissions which seem[ed] to achieve nothing other than create fogs 
of irrelevancy”. 
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86. In that connection, the present case is striking, as Arnold J explained in para 
3 of his judgment. The hearing before him lasted six days, after two days’ pre-
reading. He was faced with more than 27 bundles of documents, written evidence, 
and exhibits, and 14 bundles of authorities. One of the witnesses had made twelve 
witness statements, and further materials were added on a daily basis. (The hearing 
was not limited to the application to set aside permission to serve out: it included 
an application to amend, and applications to continue and to discharge a freezing 
order; however, no more than half the material and time can have been devoted to 
those aspects.) 

87. Since the hearing of this appeal, the Court of Appeal has given judgment in 
Alliance Bank JSC v Aquanta Corporation [2012] EWCA Civ 1588, a case 
involving similar issues to those in this appeal. At para 4 of Tomlinson LJ’s 
judgment in that case, he referred to the fact that the first instance hearing of the 
application to set aside permission to serve out, on the grounds that England was 
an inappropriate forum (as well as raising some other points), lasted eleven days, 
and the hearing in the Court of Appeal appears to have lasted four days. 

88. In Spiliada [1987] AC 460, 465, Lord Templeman expressed the hope that 
in a dispute over jurisdiction, “the judge will be allowed to study the evidence and 
refresh his memory of [the principles] in the quiet of his room without expense to 
the parties; that he will not be referred to other decisions on other facts; and that 
submissions will be measured in hours and not days.” That was a rather optimistic 
aspiration, not least when one bears in mind the understandable desire of lawyers 
to do, and to be seen by their clients to be doing, everything they can to advance 
their clients’ case, especially where the dispute over jurisdiction may well be 
determinative of the outcome. 

89. However, particularly with the benefit of procedural reforms, which have 
been introduced, or are in the process of being introduced, following reports from 
Lord Woolf and Lord Justice Jackson, the judiciary is now encouraged to exercise 
far greater case management powers than 25 years ago. Accordingly, judges 
should invoke those powers to ensure that the evidence and argument on service 
out and stay applications are kept within proportionate bounds and do not get out 
of hand.  

90. The second point is, in a sense, a sub-set of the first point, and concerns the 
extent to which a defendant who is challenging the jurisdiction of the English court 
should identify the nature of his case. In my view, the position is reasonably clear. 
As a matter of principle, a defendant is entitled to keep his powder dry: he can 
simply put the claimant to proof of its case. In general at least, that is true at any 
point of the proceedings. The mere fact that the defendant is challenging 
jurisdiction does not somehow impose a duty on him to specify his case. The onus 
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is on the claimant to satisfy the court that there is a serious issue to be tried on the 
merits of the claim, and not on the defendant to satisfy the court that he has a real 
prospect of successfully defending it. 

91. However, if the defendant chooses to say nothing, then it would be quite 
appropriate for the court to proceed on the basis that there is no more (and no less) 
to the proceedings than will be involved in the claimant making, or trying to make, 
out its case. Of course, in many instances, the defendant will be able to say that, 
although he has not submitted a draft statement of case, or produced a witness 
statement, setting out the details of his case, its nature is clear from 
correspondence, common sense, or even submissions. Consistent with my 
observations on the first point, I would not want to encourage a defendant to go 
into great detail as to his case in a long document with many exhibits, but if he is 
wholly reticent about his case, he can have no complaint if the court does not take 
into account what points he may make, or evidence he may call, at any trial. I 
agree with Lord Clarke that a defendant could exhibit draft points of defence, but 
in many cases, it may be disproportionate to expect him to incur the costs of doing 
so before it has been decided whether the claim is to proceed at all. 

92. The third point was expressed by Lord Bingham in Lubbe v Cape plc 
[2000] 1 WLR 1545, 1556. He said, in the context of an application for a stay of 
proceedings on grounds of forum non conveniens, that  

“[t]his is a field in which differing conclusions can be reached by 
different tribunals without either being susceptible to legal challenge. 
The jurisdiction to stay is liable to be perverted if parties litigate the 
issue at different levels of the judicial hierarchy in the hope of 
persuading a higher court to strike a different balance in the factors 
pointing for and against a foreign forum.”  

Precisely the same applies in many cases involving permission to serve out. 

93. As Mr Mark Hapgood QC, who appeared for Mr Malofeev, said, appellate 
courts should be vigilant in discouraging appellants from arguing the merits of an 
evaluative interlocutory decision reached by a judge, who had to balance the 
various factors relevant to the appropriate forum, when the complaint is, in reality, 
that the balance should have been struck differently.  

94. Lord Templeman in Spiliada, at 465 said that the determination of the 
appropriate forum is “pre-eminently a matter for the trial judge”, because 
“Commercial Court judges are very experienced in these matters”, and “[a]n 
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appeal should be rare and the appellate court should be slow to interfere”. This 
case was in the Chancery Division, whose judges entertain such issues less 
commonly than their Commercial Court colleagues, but their experience and 
expertise are such that the same conclusion applies. As Tomlinson LJ said at para 
117 of his judgment in Alliance Bank, an appellate court “should hesitate long 
before interfering with the judge’s assessment” on such an issue. 

The first question: the appropriate forum: the instant appeal 

95. Lord Mance and Lord Clarke have each fully considered the first question 
in their respective judgments, and have come to different conclusions. Given that 
the first question is so fact-specific, and is the subject of two full judgments in this 
court (not to mention two full judgments below), it would not be appropriate for 
me to go into the facts and issues canvassed between the parties. 

96. Lord Mance in paras 41 and 42 of his judgment has set out the passages in 
the judgments of Arnold J and the Court of Appeal respectively, which contain the 
centrally relevant reasoning of those tribunals on the first question which we have 
to decide. At least on the face of it, those passages each involve a classical 
interlocutory weighing up exercise with which an appellate court should be slow to 
interfere. Of course, that does not detract from the point that the Court of Appeal 
will consider any argument that the judge took into account any irrelevant or 
mistaken material, or omitted some relevant material, which could well have 
influenced the conclusion reached, or that the case is one of those even more 
unusual cases where the judge’s conclusion was one that no reasonable judge 
could have reached. 

97. It is worth emphasising that, as Lord Wilson says, the exercise carried out 
by the judge and by the Court of Appeal on the first question was not the exercise 
of a discretion but an evaluative, or a balancing, exercise, with which, as Lord 
Goff said in Spiliada at 465 an “appellate court should be slow to interfere” (also 
reflected in Lord Bingham’s observation in Lubbe quoted in para 92 above). 

98. In my view, there are no good grounds upon which this court should 
interfere with the decision of the Court of Appeal on the first question, and I also 
consider that there were no good grounds upon which the Court of Appeal could 
have interfered with the decision of Arnold J on that question. In that connection, 
there are one or two points worth mentioning. 

99. First, were the Court of Appeal correct to hold that Arnold J went wrong in 
a way which justified them reconsidering his conclusion? In my view, they were 
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right to say in paras 131 and 129 of their judgment that he should have asked 
himself the single question identified in para 80 above, whereas he approached the 
issue through two slightly different questions. However, I am unconvinced that 
this represented an error of significance. The nub of Arnold J’s reasoning, quoted 
by Lord Mance in para 41 above, shows, to my mind, that the judge ultimately 
adopted the right approach to the question which he had to resolve. 

100. Secondly, there is the governing law. For the reasons given by Lord Clarke 
and Lord Mance, I agree that the law governing the alleged tort of deceit is English 
law. As for the alleged tort of conspiracy, this is less clear, because the conspiracy 
to commit the deceit was based on a common design allegedly formed in Russia. 
However, like Lord Mance, I am content to proceed on the basis that English law 
applies. In connection with the relevant governing law, therefore, it is clear that 
Arnold J and the Court of Appeal went wrong in holding that Russian law was the 
governing law. 

101. It seems to me, however, that that error cannot, at least of itself, justify this 
court interfering with the Court of Appeal’s decision, or, indeed, with Arnold J’s 
decision, on the first question. That is because the Court of Appeal said in terms in 
para 166 of its judgment that it would have reached the same decision even if the 
law governing the deceit and conspiracy claims was English law, and Arnold J in 
his judgment appears to me to have taken the same view at his para 194.  

102. Thirdly, there is an argument based on the jurisdiction clauses contained in 
the agreements, which VTB contends it entered into as a result of the alleged 
deceits and conspiracy. Clause 35 of the Facility Agreement (“clause 35”) 
provided, in clause 35.1, that “the courts of England have nonexclusive jurisdiction 
to settle any dispute arising out of or in connection with this Agreement”, that no 
Party would argue that “the courts of England [were not] the most appropriate and 
convenient courts to settle” such disputes, but that clause 35.1 was “for the benefit 
of [VTB] only”. Clause 35.3 entitled VTB “to refer any dispute which may arise 
out of or in connection with this Agreement to final and binding arbitration in 
London”. The accompanying related agreements also contained jurisdiction 
clauses in favour of the English courts, and although their terms were not identical 
to clause 35, the differences are not significant for present purposes, so I shall 
confine my remarks to clause 35.  

103. On behalf of VTB, Mr Mark Howard QC argued that the fact that the  
defendants had procured, by fraudulent misrepresentations, the entry of VTB into a 
contract containing a provision such as clause 35, was “a powerful pointer to 
England being the proper place to bring [a] claim” that it was induced by deceit to 
do so, particularly as the individual alleged to be responsible for the deceit was 
also involved in negotiating the contract. 
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104. At the end of para 187 of his judgment, Arnold J described clause 35 as “a 
pointer to England, but not a strong one given that the claim is a tort claim not a 
contract claim”. The Court of Appeal did not in terms address this point, as the 
approval in their para 167 of Arnold J’s balancing exercise only refers to his paras 
188 and 189. However, by expressly agreeing with his approach, it seems unlikely 
that they did not take into account the point which he made at the end of his para 
187. 

105. In my view, Arnold J was right in his view that clause 35 was a factor in 
favour of VTB’s case on the first question, but he was also right to say that it was 
not a particularly strong factor. As Rix J said in relation to a similar point in Credit 
Suisse First Boston (Europe) Ltd v MLC (Bermuda) Ltd [1999] 1 All ER (Comm) 
237, 252, it would be “far-fetched” to suggest that a provision such as clause 35 
could be invoked by VTB to require a claim it brings solely against non-parties to 
be heard in London, even if the claim relates to the agreement containing the 
clause. However, that is not a reason for concluding that clause 35 cannot be a 
factor, or, to use Arnold J’s word, a pointer, in connection with the first question. 

106. There may well be circumstances in which such a factor is a powerful one. 
An example is to be found in the decision of the New South Wales Court of 
Appeal in Global Partners Fund Ltd v Babcock & Brown Ltd (in liquidation) 
[2010] NSWCA 196 - see especially at paras 71 to 80. I do not consider that that 
decision helps VTB: for a number of reasons, it was a very different case.  

107. In this case, it is true that, at least on the unchallenged evidence on behalf of 
VTB, Mr Malofeev was involved, and may have been instrumental in, negotiating 
the agreements in question, and he can therefore be said to have approved, or at 
least have had knowledge of, their terms, including clause 35. It is also true, again 
on VTB’s case, that Mr Malofeev can be said to have encouraged VTB to enter 
into those agreements, which include clause 35. To that extent, it can come as no 
surprise to him that VTB wish to litigate a claim which, at least on its case, arises 
out of those agreements, in London. 

108. However, clause 35 is not an exclusive jurisdiction provision: it merely 
gives VTB what is in effect an option to sue the other parties to the agreements in 
England in respect of any claim arising out of or in connection with those 
agreements. The present proceedings do not involve VTB suing any party to the 
agreements, although it may be that they could fairly be said to include any claim 
arising under the agreements. The fact that RAP was content to be sued under the 
agreements in England does not mean that Mr Malofeev would have been content 
to have been sued in tort here. The fact that VTB apparently wanted to have the 
right to sue RAP here does not mean that it would have wanted to have the same 
right against Mr Malofeev (e.g. RAP may have been believed to have assets here).  
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109. I accept that it would be different if VTB had a claim under the agreements 
against RAP to which its claim against Mr Malofeev was somehow connected. 
There is obvious force in Mr Hapgood QC’s point that, if Mr Malofeev is to be 
treated as having had notice of clause 35 and its implications, it goes no further 
than helping VTB in suing him in this jurisdiction in proceedings which include a 
claim brought under the agreements against one or more of the parties to the 
agreements. However, I do not consider that the fact there are no such claims 
destroys VTB’s reliance on clause 35 of any validity, but it severely weakens it. 

110. I acknowledge the authority of Professor Briggs and the force of his views, 
as described by Lord Clarke at paras 221 and 222. However, I do not accept that 
Mr Malofeev “engineered” VTB entering into clause 35. There is no evidence that 
he even knew of its existence, and, anyway, it is plain from its terms that the 
clause was wanted by VTB and is purely for its benefit. In so far as it is said that 
Mr Malofeev “engineered” VTB entering into the agreement which happened to 
include clause 35, it seems to me unsafe to proceed on the assumption that Mr 
Malofeev was guilty of deceit: that would be the central substantive issue in these 
proceedings. 

111. What I do accept is that the existence of the clause in an agreement, in 
which Mr Malofeev was in some respects involved (to use a neutral word) in 
negotiating, renders it hard for him to contend that England is an inappropriate 
forum for the proceedings which are connected with the agreement, but I do not 
see it going much further than that on its own. To hold otherwise would, I think, 
involve effectively treating Mr Malofeev as bound by the clause.   

112. Finally, is this a case where the conclusion reached below on the first 
question was outside the ambit of permissible decisions as canvassed by Lord 
Bingham in Lubbe and quoted in para 92 above? In my view, it is not. While there 
is a powerful case for saying that England is the appropriate forum, as Lord 
Clarke’s judgment shows, I think that it is also clear there is a powerful argument 
to the contrary, as is demonstrated by Lord Mance’s judgment (supported by the 
reasoning of Arnold J and the Court of Appeal).  

113. It is unnecessary to spend time on what is a hypothetical question, namely 
what decision I would have reached on this issue if I had been the appropriate 
decision-maker. It is sufficient for me to conclude, as I do, essentially for the 
reasons given more fully by Lord Mance and Lord Wilson, that Arnold J and the 
Court of Appeal each reached a conclusion on the first question which (i) they 
were respectively entitled to reach on the basis of applying the relevant principles 
to the facts of this case, and (ii) was not vitiated by any error, because, to the 
extent that there was any error, it did not invalidate the conclusion, both because 
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the error would not have caused them to change their conclusions and because that 
would have been a reasonable view to take. 

The second issue: piercing the corporate veil: VTB’s case 

114. VTB seeks to amend its pleaded case to contend that Mr Malofeev and 
Marcap should be treated as being jointly and severally liable with RAP for 
breaches of two of the agreements, namely the Facility Agreement and the 
associated ISA (“the two agreements”) and/or otherwise subject to remedies to 
enforce the two agreements. 

115. On the documents, the parties to the two agreements were (i) RAP, (ii) “the 
original guarantors”, namely, Migifa, owner of all the shares in RAP, and 
Brentville, owner of all the shares in Migifa, and (iii) VTB. It is (unsurprisingly) 
therefore common ground that Mr Malofeev was not party to either of the two 
agreements. However, VTB’s contention is that it is entitled to “pierce the veil of 
incorporation” of RAP, as a result of which Mr Malofeev (and Marcap) should be 
held liable under the two agreements together with RAP and/or otherwise subject 
to remedies to enforce the two agreements. 

116. According to VTB’s proposed amended particulars of claim, as expanded in 
the written and oral argument before us, its case on this issue may be summarised 
as follows: 

(i)	 Mr Malofeev controlled RAP and Nutritek; 
(ii)	 RAP was specifically formed for the purpose of entering into the 

two agreements, which it duly did and thereby obtained the 
benefit of the loans of over US$225,050,000 made available to 
RAP by VTB thereunder;  

(iii)	 The two agreements appeared to involve, and were 
misrepresented to VTB to involve, a loan to RAP to enable it to 
purchase the shares in certain Dairy Companies owned by 
Nutritek, whereas their true purpose, as Mr Malofeev knew, was 
to transfer those shares between the two companies at an inflated 
price; 

(iv)	 In particular, Mr Malofeev was responsible for inducing VTB to 
enter into the two agreements by virtue of Nutritek’s 
misrepresentations as to the control, trading performance, and 
value of the Dairy Companies, and, in particular, representing 
that they were not controlled by Mr Malofeev or Marcap; 

(v)	 Mr Malofeev accordingly improperly used RAP “as the 
corporate vehicle to enter into” the two agreements, “and 
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obtain[ed] thereby” the loans, which “involved the fraudulent 
misuse of the company structure”; 

(vi)	 In particular, Mr Malofeev used RAP’s “separate legal status to 
disguise the ownership and control ultimately exercised over 
RAP by [Mr Malofeev and Marcap]”, which disguise duly misled 
VTB into believing that there was a genuine arm’s length 
transaction at a genuinely negotiated price; 

(vii)	 In these circumstances, “the corporate veil of RAP should be 
lifted, exposing … Mr Malofeev … as the puppeteer … behind it 
to remedies to enforce the terms of the [two agreements]”, so that 
Mr Malofeev is “jointly and severally liable with RAP” under the 
two agreements “in respect of VTB’s losses”. 

117. For Mr Malofeev, it was contended that this line of argument is bound to 
fail on two alternative grounds. The first is that we should hold that, whatever has 
been said about it in previous cases, the court cannot in fact pierce the corporate 
veil, and that the cases which suggest it can are wrong, although the decisions in 
those cases may often be justified on another basis. The second argument is that, 
even if the court can in principle pierce the veil, it cannot do so in this case, 
because VTB’s argument represents an illegitimate and unprincipled extension of 
the circumstances in which the veil can be pierced. 

The second issue: piercing the corporate veil: the principle of piercing the veil 

118. I turn first to consider the argument that there are no circumstances in 
which the court should pierce, or lift, the corporate veil. The terms “piercing” and 
“lifting” appear throughout the authorities, sometimes interchangeably. As 
Toulson J observed in Yukong Line Ltd of Korea v Rendsburg Investments Corpn 
of Liberia (No 2) [1998] 1 WLR 294, 305, “it may not matter what language is 
used as long as the principle is clear; but there lies the rub”. Staughton LJ in Atlas 
Maritime Co SA v Avalon Maritime Ltd (No 1) [1991] 4 All ER 769, 779G, 
expressly separated the two, on the basis that “pierc[ing]…is reserve[d] for treating 
the rights or liabilities or activities of a company as the rights or liabilities or 
activities of its shareholders”, whereas “lift[ing] … [is] to have regard to the 
shareholding in a company for some legal purpose”. In Ben Hashem v Al Shayif 
[2008] EWHC 2380 (Fam) [2009] 1 FLR 115, a case which included a claim that a 
company was no more than one man’s alter ego, Munby J said, at para 150, that 
“in this context the expressions are synonymous”.  

119. For present purposes, I shall use the phrase “piercing” in preference to 
“lifting”. It is the more familiar expression and it is the expression which all 
counsel have used. It is unnecessary to decide whether, in truth, there is a 
difference in this context between “piercing” and “lifting” the corporate veil. 
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120. We were referred to a number of cases where courts have either granted 
relief on the basis of piercing the corporate veil, or where courts have proceeded 
on the assumption, or concluded, that there is power to do so. The only case in that 
connection in the House of Lords, or Supreme Court, to which we were referred, 
was Woolfson v Strathclyde Regional Council 1978 SLT 159, a case where, on the 
facts, the House of Lords had no difficulty in rejecting an argument that the 
corporate veil could be pierced. At 1978 SLT 159, 161, Lord Keith suggested that 
the court could only take such a course “where special circumstances exist 
indicating that [the involvement of the company] is a mere façade concealing the 
true facts”. 

121. There is obvious attraction in the proposition that the court can pierce the 
veil of incorporation on appropriate facts, in order to achieve a just result. 
However, the spirited and sustained attack mounted against the proposition by Mr 
Michael Lazarus, who appeared for Marshall Capital Holdings Ltd, is worthy of 
serious consideration. The brief discussion of the principle in Woolfson does not 
justify the contention that it was somehow affirmed or approved by the House: 
Lord Keith’s remarks were obiter, and the power of the court to pierce the 
corporate veil does not appear to have been in issue in that case. The most that can 
be said about Woolfson from the perspective of VTB is that the House was 
prepared to assume that the power existed. 

122. The starting point for the argument that the principle does not exist is the 
well known decision in Salomon v A Salomon & Co Ltd [1897] AC 22. There is 
great force in the argument that that case represented an early attempt to pierce the 
veil of incorporation, and it failed, pursuant to a unanimous decision of the House 
of Lords, not on the facts, but as a matter of principle. Thus, at 30-31, Lord 
Halsbury LC said that a “legally incorporated” company “must be treated like any 
other independent person with its rights and liabilities appropriate to itself …, 
whatever may have been the ideas or schemes of those who brought it into 
existence”. He added that it was “impossible to say at the same time that there is a 
company and there is not.” 

123. The notion that there is no principled basis upon which it can be said that 
one can pierce the veil of incorporation receives some support from the fact that 
the precise nature, basis and meaning of the principle are all somewhat obscure, as 
are the precise nature of circumstances in which the principle can apply. Clarke J 
in The Tjaskemolen [1997] 2 Lloyd’s Rep 465, 471 rightly said that “[t]he cases 
have not worked out what is meant by ‘piercing the corporate veil’. It may not 
always mean the same thing” (and to the same effect, see Palmer’s Company Law, 
para 2.1533). Munby J in Ben Hashem seems to have seen the principle as a 
remedial one, whereas Sir Andrew Morritt V-C in Trustor AB v Smallbone (No 2) 
[2001] 1 WLR 1177 appears to have treated the principle as triggered by the 
finding of a “façade”. 
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124. The “façade” mentioned by Lord Keith is often regarded as something of a 
touchstone in the cases – e.g. per Munby J in Ben Hashem, para 164, and per Sir 
Andrew Morritt V-C in Trustor, para 23. Words such as “façade”, and other 
expressions found in the cases, such as “the true facts”, “sham”, “mask”, “cloak”, 
“device”, or “puppet” may be useful metaphors. However, such pejorative 
expressions are often dangerous, as they risk assisting moral indignation to 
triumph over legal principle, and, while they may enable the court to arrive at a 
result which seems fair in the case in question, they can also risk causing 
confusion and uncertainty in the law. The difficulty which Diplock LJ expressed in 
Snook v London and West Riding Investments Ltd [1967] 2 QB 786, 802, as to the 
precise meaning of “sham” in connection with contracts, may be equally 
applicable to an expression such as “façade”.  

125. Mr Lazarus argued that in all, or at least almost all, the cases where the 
principle was actually applied, it was either common ground that the principle 
existed (Gilford Motor Co Ltd v Horne [1933] Ch 935, Re H (restraint order: 
realisable property) [1996] 2 BCLC 500, and Trustor) and/or the result achieved 
by piercing the veil of incorporation could have been achieved by a less 
controversial route - for instance, through the law of agency (In re Darby, Ex p 
Brougham [1911] 1 KB 95, Gilford, and Jones v Lipman [1962] 1 WLR 832), 
through statutory interpretation (Daimler Company Ltd v Continental Tyre and 
Rubber Company (Great Britain) Ltd [1916] 2 AC 307, Merchandise Transport 
Ltd v British Transport Commission [1962] 2 QB 173, Wood Preservation Ltd v 
Prior [1969] 1 WLR 1077, and Re A Company [1985] BCLC 333), or on the basis 
that, as stated by Lord Goff in Goss v Chilcott [1996] AC 788, 798, money due to 
an individual which he directs to his company is treated as received by him 
(Gencor ACP Ltd v Dalby [2000] 2 BCLC 734, and Trustor). 

126. In summary, therefore, the case for Mr Malofeev is that piercing the 
corporate veil is contrary to high authority, inconsistent with principle, and 
unnecessary to achieve justice. 

127. I see the force of this argument, but there are points the other way. I am not 
convinced that all the cases where the court has pierced the veil can be explained 
on the basis advanced by Mr Lazarus. Further, as Mr Howard QC said, the fact is 
that those cases were decided on the basis of piercing the veil. More generally, it 
may be right for the law to permit the veil to be pierced in certain circumstances in 
order to defeat injustice. In addition, there are other cases, notably Adams v Cape 
Industries plc [1990] Ch 433, where the principle was held to exist (albeit that they 
include obiter observations and are anyway not binding in this court). It is also 
difficult to explain the first instance decision in Kensington International Ltd v 
Republic of the Congo [2005] EWHC 2684 (Comm), [2006] 2 BCLC 296 on any 
basis other than the principle (but I am not at all sure that the case was rightly 
decided – see Continental Transfert Technique Ltd v Federal Government of 
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Nigeria [2009] EWHC 2898 (Comm), paras 27-29). Further, the existence of the 
principle is accepted by all the leading textbooks – see Palmer op. cit, Gore-
Browne on Companies at paras 7[3] to 7[6], Gower and Davies on Principles of 
Modern Company Law (8th ed) at paras 8-5 to 8-14, and Farrar’s Company Law 
(4th ed), pp 69-78. 

128. In answer to the contention that the approach of the courts to the issue of 
piercing the veil is unprincipled, there is real force, at least on the face of it, in the 
fact that it cannot be invoked merely where there has been impropriety. As Munby 
J put it in Ben Hashem, paras 163-164, “it is necessary to show both control of the 
company by the wrongdoer(s) and impropriety, that is, (mis)use of the company by 
them as a device or façade to conceal their wrongdoing … at the time of the 
relevant transaction(s)”. 

129. In its recent decision in La Générale des Carrières et des Mines v F G 
Hemisphere Associates LLC [2012] UKPC 27, para 24, the Judicial Committee of 
the Privy Council, in a judgment given by Lord Mance, was prepared to assume 
that the appellant was right in contending that it was open to a court in this 
jurisdiction to pierce the corporate veil, but it is to be noted that this was not 
challenged by the respondent. In para 27, reference was made to Case concerning 
Barcelona Traction, Light and Power Company, Ltd [1970] ICJ 3, in which, it was 
said, 

“[T]he International Court of Justice referred (para 56) to municipal 
law practice to lift the corporate veil … ‘for instance, to prevent the 
misuse of the privileges of legal personality, as in certain cases of 
fraud or malfeasance, to protect third persons such as a creditor or 
purchaser, or to prevent the evasion of legal requirements or of 
obligations’”. 

However, at para 27, Lord Mance pointed out that Barcelona Traction concerned 
“international legal considerations, indicating that there may not always be a 
precise equation between factors relevant to the lifting of the corporate veil under 
domestic and international law.” 

130. In my view, it is unnecessary and inappropriate to resolve the issue of 
whether we should decide that, unless any statute relied on in the particular case 
expressly or impliedly provides otherwise, the court cannot pierce the veil of 
incorporation. It is unnecessary, because the second argument raised on behalf of 
Mr Malofeev, to which I shall shortly turn, persuades me that VTB cannot succeed 
on this issue. It is inappropriate because this is an interlocutory appeal, and it 
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would therefore be wrong (absent special circumstances) to decide an issue of such 
general importance if it is unnecessary to do so. 

The second issue: piercing the corporate veil: why it cannot succeed in this case 

131. I therefore approach this question in the same way as the Court of Appeal, 
namely by considering whether, assuming in VTB’s favour that the court can 
pierce the veil of incorporation on appropriate facts, the basis on which VTB seeks 
to pierce the veil can be justified in the present case. I do so on the basis that this 
issue is to be resolved by reference to English law. It seems to me, however, that 
there may be a choice of law question to be addressed in cases which concern the 
piercing of the veil of a foreign incorporated company. That question is whether 
the proper law governing the piercing of the corporate veil is the lex 
incorporationis, the lex fori, or some other law (for example, the lex contractus, 
where the issue concerns who is considered to be party to a contract entered into 
by the company in question). The ultimate conclusion may be that there is no room 
for a single choice of law rule to govern the issue: see Tham “Piercing the 
corporate veil: searching for appropriate choice of law rules” [2007] LMCLQ 22, 
27. However, given that it has been common ground throughout these proceedings 
that the issue is to be resolved pursuant to English law, it is inappropriate to say 
more about this issue. 

132. In so far as VTB invokes the principle of piercing the veil of incorporation, 
its case involves what, at best for its point of view, may be characterised as an 
extension to the circumstances where it has traditionally been held that the 
corporate veil can be pierced. It is an extension because it would lead to the person 
controlling the company being held liable as if he had been a co-contracting party 
with the company concerned to a contract where the company was a party and he 
was not. In other words, unlike virtually all the cases where the court has pierced 
the corporate veil, VTB is claiming that Mr Malofeev should be treated as if he 
were, or had been, a co-contracting party with RAP under the two agreements, 
even though neither Mr Malofeev nor any of the contracting parties (including 
VTB) intended Mr Malofeev to be a party. 

133. The notion that the principle can be extended to such a case receives no 
support from any case save for a very recent decision of Burton J, Antonio 
Gramsci Shipping Corporation v Stepanovs [2011] EWHC 333 (Comm), [2011] 1 
Lloyd’s Rep 647 (which he followed in his later decision in Alliance Bank JSC v 
Aquanta Corporation [2011] EWHC 3281 (Comm) [2012] 1 Lloyd’s Rep 181, 
which was considered by the Court of Appeal at [2012] EWCA Civ 1588). None 
of the other decisions relied on by VTB in this connection is, on analysis, of 
assistance to its case. 
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134. In Gilford, Mr Horne had undertaken not to compete with his former 
employer, and a company, in which only he and his wife were shareholders, and 
which he formed after leaving his employment, was enjoined from competing. He 
effectively broke his undertaking by trading through the company, in the same way 
as if it had been carrying on the competing business through his wife – as indeed 
had happened in Smith v Hancock [1894] 2 Ch 377, 385, a case relied on by the 
Court of Appeal in Gilford. Thus, the decision in Gilford had nothing to do with 
the fact that a company was involved, and therefore, as a matter of logic, the 
decision cannot have been based on piercing the corporate veil – a point made by 
Toulson J in Yukong Line at 308, and rightly accepted by Arnold J and the Court of 
Appeal in this case. 

135. The same point (as was said in Yukong Line) applies to Jones v Lipman, 
which I do not find an entirely easy case. After agreeing to sell a property to a 
purchaser, the vendor sold the same property to a company owned by him and his 
wife, and the purchaser obtained an order for specific performance against the 
company. On the judge’s reasoning, it would have equally been entitled to do so if, 
instead of the company, the property had been transferred to the vendor’s wife. 
Another view of Jones is that the sale by the vendor to the company was treated as 
a sham transaction.  

136. In both Gencor and Trustor, the court pierced the corporate veil in order to 
impose liability on a company, effectively owned and controlled by the 
wrongdoer, for money which he had misappropriated from the claimant and 
diverted to the company. There was no question of the wrongdoer being treated as 
contractually liable under a contract to which the company, rather than he, was a 
party. Even the doubtful decision in Kensington did not involve going so far as to 
hold that the person sheltering behind the veil was liable as if he was a contracting 
party under a contract entered into by the company. 

137. The fact that there has been no case (until Gramsci) where the power to 
pierce the corporate veil has been extended in the way for which VTB contends in 
these proceedings does not necessarily mean that VTB’s case, in so far as it is 
based on piercing the veil, must fail. However, given that the principle is subject to 
the criticisms discussed above, it seems to me that strong justification would be 
required before the court would be prepared to extend it. Once one subjects the 
proposed extension to analysis, I consider that it is plain that it cannot be 
sustained: far from there being a strong case for the proposed extension, there is an 
overwhelming case against it. 

138. First, it is not suggested by VTB that any of the other contracting parties 
under the two agreements is not liable. Indeed, as mentioned above, VTB’s 
proposed pleaded case is that Mr Malofeev is “jointly and severally liable with 
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RAP”. Even accepting that the court can pierce the corporate veil in some 
circumstances, the notion of such joint and several liability is inconsistent with the 
reasoning and decision in Salomon. A company should be treated as being a person 
by the law in the same way as a human being. The fact that a company can only 
act or think through humans does not call that point into question: it just means 
that the law of agency will always potentially be in play, but, it will, at least 
normally, be the company which is the principal, not an agent. On VTB’s case, if 
the agency analogy is relevant, the company, as the contracting party, is the quasi-
agent, not the quasi-principal. 

139. Subject to some other rule (such as that of undisclosed principal), where B 
and C are the contracting parties and A is not, there is simply no justification for 
holding A responsible for B’s contractual liabilities to C simply because A controls 
B and has made misrepresentations about B to induce C to enter into the contract. 
This could not be said to result in unfairness to C: the law provides redress for C 
against A, in the form of a cause of action in negligent or fraudulent 
misrepresentation.  

140. In any event, it would be wrong to hold that Mr Malofeev should be treated 
as if he was a party to an agreement, in circumstances where (i) at the time the 
agreement was entered into, none of the actual parties to the agreement intended to 
contract with him, and he did not intend to contract with them, and (ii) thereafter, 
Mr Malofeev never conducted himself as if, or led any other party to believe, he 
was liable under the agreement. That that is the right approach seems to me to 
follow from one of the most fundamental principles on which contractual liabilities 
and rights are based, namely what an objective reasonable observer would believe 
was the effect of what the parties to the contract, or alleged contract, 
communicated to each other by words and actions, as assessed in their context – 
see e.g. Smith v Hughes (1871) LR 6 QB 597, 607. 

141. In his argument, Mr Howard QC relied by analogy with the law relating to 
undisclosed principals. In my view, the analogy tells against VTB’s argument. The 
existence of the undisclosed principal rule has long been regarded as an anomaly, 
as discussed in Bowstead & Reynolds on Agency, 19th ed (2010), para 8-070, and 
as observed by Dillon LJ in Welsh Development Agency v Export Finance Co Ltd 
[1992] BCLC 148, 173. As the Court of Appeal said in this case at para 89, it 
would be inappropriate to extend an anomaly – save where it would be unjust and 
unprincipled not to do so. To adapt what Lord Hoffmann said in OBG Ltd v Allan 
[2007] UKHL 21, [2008] AC 1, paras 103 and 106, “an anomaly created by the 
judges to solve a particular problem” is “an insecure base” on which to justify an 
extension to a principle, especially when that principle can itself be said to be 
anomalous. 
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142. Quite apart from this, it seems to me that the facts relied on by VTB to 
justify piercing the veil of incorporation in this case do not involve RAP being 
used as “a façade concealing the true facts”. In my view, if the corporate veil is to 
be pierced, “the true facts” must mean that, in reality, it is the person behind the 
company, rather than the company, which is the relevant actor or recipient (as the 
case may be). Here, on VTB’s case, “the true facts” relate to the control, trading 
performance, and value of the Dairy Companies (if one considers the specific 
allegations against Mr Malofeev), or to the genuineness of the nature of the 
underlying arrangement (which involves a transfer of assets between companies in 
common ownership). Neither of these features can be said to involve RAP being 
used as a “façade to conceal the true facts”. 

143. It was suggested, however, by Mr Howard QC that the case against Mr 
Malofeev involves him “abusing the corporate structure”, and that that is sufficient 
to justify piercing the corporate veil. However, in my view, abuse of the corporate 
structure (whatever that expression means) adds nothing to the debate, at least in 
this case. It may be another way of describing use of the company as a façade to 
conceal the true facts (in which case it adds nothing to Lord Keith’s 
characterisation in Woolfson), or it may be an additional requirement before the 
corporate veil will be pierced: otherwise, it seems to me that it would be an 
illegitimate extension of the circumstances in which the veil can be pierced.  

144. It is true that in many civil law systems, abuse of rights is a well recognised 
concept, and it may be appropriate for a domestic court to apply such a principle in 
relation to some areas of EU law. However, it was not suggested to us that it 
should be applied as a new or separate ground in domestic law for treating Mr 
Malofeev as contractually liable to VTB, or that it would assist VTB in this case. 

145. Accordingly, in agreement with the Court of Appeal and for substantially 
the same reasons, I consider that VTB’s contention represents an extension to the 
circumstances in which the court will pierce the corporate veil, and on analysis it is 
an extension which is contrary to authority and contrary to principle.  

146. The proposed extension is all the more difficult to justify given that it is not 
needed to enable VTB to seek redress from Mr Malofeev. It is clear that, if VTB 
establishes that it was induced to enter into the agreements by the fraudulent 
statements which he is alleged to have made, then Mr Malofeev will be liable to 
compensate VTB. The measure of damages may be different, but that is not a 
particularly attractive reason for extending the principle in a new and unprincipled 
way. And I am not at all attracted by the notion that the principle should be 
invoked simply to enable VTB to justify the proceedings being heard in this 
jurisdiction, if they otherwise could not be. That would be precious close to its 
application being permitted to pull itself up by its own bootstraps.  
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147. It follows from this analysis that I doubt that the decision in Gramsci can be 
justified, at least on the basis of piercing the corporate veil. In agreement with the 
Court of Appeal and Arnold J, I think that the reasoning in that case involved a 
misinterpretation of the basis of the decisions in Gilford and Jones. It seems to me 
that the conclusion in Gramsci was driven by an understandable desire to ensure 
that an individual who appears to have been the moving spirit behind a 
dishonourable (or worse) transaction, action, or receipt, should not be able to avoid 
liability by relying on the fact that the transaction, action, or receipt was effected 
through the medium (but not the agency) of a company. But that is not, on any 
view, enough to justify piercing the corporate veil for the purpose of holding the 
individual liable for the transaction, action, or receipt, especially where the action 
is entering into a contract. 

148. For these reasons, I agree with the Court of Appeal in concluding that, 
assuming that there is jurisdiction to pierce the corporate veil on appropriate facts, 
VTB’s proposed pleaded case does not give rise to arguable grounds for 
contending that this jurisdiction could be invoked in the present case. I would 
therefore refuse VTB permission to amend its pleaded case to raise such a claim. 

Conclusion 

149. I would therefore dismiss VTB’s appeal on both main issues. 

150. I have referred to the issues I have been discussing as the main issues, 
because there is another series of issues relating to a freezing order which VTB 
obtained. Following its discharge by Arnold J, VTB wishes this freezing order to 
be reinstated. There is also a temporary freezing order, which VTB obtained 
pending the determination of this appeal. In the light of the fact that this appeal is 
being dismissed, it seems to me clear that the discharged freezing order must 
remain discharged and the temporary freezing order must now be discharged as 
well. I should add that I agree with what Lord Wilson says about the freezing 
orders. 

LORD WILSON 

151. I agree with Lord Mance and Lord Neuberger that the appeal should be 
dismissed. 
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152. As their judgments, and, on the other hand, those of Lord Clarke and Lord 
Reed, well demonstrate, the rival arguments in relation to forum are evenly 
balanced. 

153. VTB has three main points: 

(a) The location of the alleged torts in England. It is worthwhile to 
remember, however, that, in one sense, the bringing of the transactions 
into England was pure chance. In July 2007 VTB Moscow informed 
Mr Malofeev and MarCap that the proposed lender would be either 
itself or VTB; and in October 2007 it informed them that it would be 
VTB. They had no objection; but the placement of the lending into the 
hands of its English subsidiary was effected entirely at the election of, 
and for the convenience of, VTB Moscow. 

(b) The English jurisdiction clause in the facility agreement and 
indeed also in the interest rate swap agreement. If Mr Malofeev 
controlled the borrowing party to the agreements, namely RAP, and so 
can be considered responsible for its contractual concession that VTB 
should have the right to demand that disputes arising out of them be 
resolved in the courts of England, he can hardly complain if 
allegations of his and his companies’ fraudulent inducement of VTB 
to enter into them are also resolved here. But two riders fall to be 
attached. The first is whether the court can at this stage proceed on the 
basis that Mr Malofeev controlled RAP. The court must not for this 
purpose assume what VTB needs to prove; yet the fact is that, while 
not admitting control of RAP, Mr Malofeev has, to date, not actively 
challenged it. The second is that the test to be applied pursuant to the 
decision in the Spiliada case, [1987] AC 460, mandates a much wider 
inquiry than into whether Mr Malofeev would have no ground for 
complaint about the continuation of the proceedings in England. 

(c) The government by English law of VTB’s claims in tort, as 
held unanimously by this court and as explained in judgments above 
with which I agree. A spectre of considerable practical inconvenience 
is raised around the receipt by a Russian judge of evidence of English 
law and around his application of it to such facts as he were to find. 
On the other hand the legal framework of VTB’s case does not appear 
to be complex or controversial and Arnold J was entitled to conclude 
that the key issues in the case were likely to be factual rather than 
legal. 
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154. Although, therefore, I discern a practical element in the third of VTB’s 
main points, I have no doubt that, over all, considerations of practicality militate 
strongly in favour of a Russian forum. The apparently relevant witnesses are 
Russian, speak Russian and seem almost entirely to be resident in Russia and so 
beyond the reach of an English witness summons; and the relevant documentation, 
in particular relating to both the actual and the represented profitability of the dairy 
companies, was written in Russian. 

155. On the one hand, therefore, there are VTB’s points, which primarily go to 
theory, to policy and, yes, perhaps to a limited extent to justice. On the other hand 
there are the defendants’ points, which primarily go to practicality. 

156. The forum issue required Arnold J not (in my view) to exercise a discretion 
but, rather, to reach an evaluative judgment upon whether, in the light of these and 
the many other points pressed upon him by each side, England was clearly the 
more appropriate forum. “[T]he appellate court should be slow to interfere” (Lord 
Goff in the Spiliada case, at p 465); and I agree with Lord Mance at para 68 and 
with Lord Neuberger at para 96 that the errors which the Court of Appeal 
identified in the judgment of Arnold J (in particular his adoption of the two-part 
test apt to an application for stay) were, on analysis, of materiality insufficient to 
justify a re-evaluation of its own. Furthermore, notwithstanding its own error about 
the governing law of the torts, alongside which, however, one must weigh its 
assertion that an English governing law would not have led it to a different 
conclusion, I agree with Lord Neuberger’s alternative conclusion at para 98 that 
there are no grounds for interfering with the Court of Appeal’s own evaluative 
conclusion. 

157. To be honest, a disposal of the forum part of the appeal on the above basis 
is, in the light of this court’s intended function in the resolution of controversial 
and important issues of law, a banal disposal; and, in retrospect, a question arises 
whether it is appropriate for there to have been a massive second appeal to this 
court on the forum issue. In its notice of appeal VTB identified the requisite issue 
of general public importance relative to the issue in one sentence: “the appellant 
says that if a defendant has committed a wrong in England, there is a presumption, 
and a strong one, that he ought to answer for that wrong in England”. But, while he 
was careful not entirely to abandon his preference for the language of presumption, 
Mr Howard conceded, early in his opening address, that it was irrelevant whether 
such was a presumptive position, a starting point or a prima facie conclusion; a 
little later in his address, he added that the issue was not really about a label, such 
as that of presumption, but about approach; and he scarcely pressed the difficult 
suggestion that there was anything in the jurisprudence - even in The Albaforth, 
[1984] 2 Lloyd’s Rep 91 - to raise a formal, legal presumption that the forum 
should follow the location of the tort. I am doubtful whether the committee would 
have granted permission to appeal on the forum issue if it had realised that VTB’s 
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case would develop into little more than an invitation to re-evaluate all the relevant 
factors for and against the English forum. 

158. VTB’s application for permission to amend its particulars of claim so as to 
include claims against Mr Malofeev and the two MarCap companies as additional 
parties to the facility and interest rate swap agreements logically falls for 
consideration before that of the forum issue. For, had it been granted, the 
jurisdiction clauses in the agreements would have been directly in play. VTB 
frankly concedes that its primary purpose in making the proposed claims in 
contract was, by reference to such clauses, to establish the English jurisdiction 
pursuant to article 23(1) of Council Regulation EC 44/2001 (the Judgments 
Regulation); and that its secondary purpose was thereby to be enabled to claim 
more substantial sums, particularly by way of interest, than would be payable as 
damages in tort. In the event, however, for the reasons given by Lord Neuberger in 
paras 126 to 148, the Court of Appeal was right to dismiss VTB’s appeal against 
the refusal of Arnold J to permit the amendment: for there was no good arguable 
case that the three specified defendants could be unveiled as additional parties to 
the agreements with VTB. In that this court welcomes blue sky thinking, I do not 
criticise Mr Lazarus for his over-arching attempt to persuade it that English law 
recognises no principle that the corporate veil may ever be lifted. In my view, 
however, and notwithstanding the difficulty of being able to define within one 
sentence the circumstances in which the law will – perhaps – lift the corporate veil, 
such was a highly ambitious submission. But this is not the place at which to 
embark on an attempted subjection of it to critical examination.  

159. In that, by a majority, VTB’s appeal is to be dismissed, the worldwide 
freezing order against Mr Malofeev must fall to be discharged. But the 
continuation of the order to date represents a highly unsatisfactory state of affairs. 
The order was first made, without notice, in August 2011 and was continued, on 
notice, in September 2011. On 29 November 2011, in the light of his conclusion in 
favour of the Russian forum, Arnold J declined further to continue the order, save 
for one week in order to enable VTB to approach the Court of Appeal. But 
importantly, as Lord Clarke has explained in para 163, Arnold J also ruled that, 
even had he allowed the English proceedings to continue by declining to set aside 
the order for service out of the jurisdiction, it would have been wrong, for each of 
two reasons, for the freezing order to continue. VTB, to whom Arnold J had 
granted permission to appeal against his refusal to permit the amendment, secured 
permission from the Court of Appeal also to appeal against his decision in relation 
to forum and his independent refusal to continue the freezing order; and, on a 
holding basis, the court continued that order until determination of the appeal. In 
the light of its dismissal of VTB’s appeal in relation to forum, the Court of Appeal 
concluded that there was no basis on which the freezing order could continue in 
any event; and, although it expressed doubts about the first reason given by Arnold 
J for his independent refusal to continue the freezing order, it did not address his 
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second reason and made no order on that part of VTB’s appeal. It continued the 
freezing order for ten days only in order to enable VTB to approach this court, 
which further continued it until its determination of this appeal. 

160. In the light of this court’s dismissal, by a majority, of the appeal in relation 
to forum, it can now be seen that Mr Malofeev has continued to be subject to a 
worldwide freezing order for some 14 months beyond the time when it was proper 
for such an order to have continued. For in November 2011 Arnold J rightly 
decided that the proceedings should take place in Russia; and the freezing order 
should then have expired. It was extended only because of the pendency of two 
successive appeals which can now be seen both to have failed. Such a state of 
affairs is bad enough. But what makes it worse is that, as I have explained, Arnold 
J also ruled as long ago as November 2011 that, irrespective of its dependence on 
the continuation of the English proceedings, the freezing order should not be 
continued; and his ruling has not been set aside by the Court of Appeal. In 
retrospect the Court of Appeal should have determined VTB’s appeal against that 
ruling. Had it, for example, dismissed its appeal, this court would be unlikely to 
have permitted it to appeal against the dismissal and so the freezing order would 
no doubt at last have come to an end.  One cannot quarrel with the logic behind the 
conventional continuation of a freezing order pending an appeal against a refusal 
to make an order upon its continued existence depends. But what turns out to have 
been the protracted wrongful continuation of the freezing order is another 
indication of the inappropriateness of a further appeal to this court in 
circumstances such as the present. The degree of economic inhibition caused to a 
person in the position of Mr Malofeev by a worldwide freezing order made in 
England remains to be seen. At first sight, however, he is entitled to complain that 
it was an oppressive restraint on his economic activities.  Whether he is correct to 
say that it has caused considerable prejudice to him will no doubt be the subject of 
inquiry in his application, already issued but so far stayed, for VTB to be ordered 
to compensate him for his losses pursuant to its cross-undertaking attached to the 
freezing order. 

LORD CLARKE (dissenting) 

Introduction 

161. In this action the appellant claimant, VTB Capital plc (“VTB”), which was 
formerly called VTB Bank Europe plc, sought and obtained permission to serve 
proceedings out of the jurisdiction on the defendant respondents on the ground that 
the defendants had committed the torts of deceit and conspiracy in England. Save 
for the third defendant, which has not been served with the proceedings, the 
defendants applied to have that permission set aside on the ground that VTB had 
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failed to show that England was in all the circumstances clearly and distinctly the 
appropriate forum to determine the dispute. That application succeeded before 
Arnold J (“the judge”): [2011] EWHC 3107 (Ch). VTB’s appeal to the Court of 
Appeal failed: [2012] EWCA Civ 808. The Supreme Court subsequently gave 
permission to appeal on that issue, which has (not entirely correctly) been 
described in argument as the jurisdiction issue. That is the first issue in this appeal.   

162. The second issue arises out of an application made by VTB to amend its 
particulars of claim to add a claim for breach of contract. Its case involves a 
consideration of the principles relevant to what is sometimes called piercing the 
corporate veil. Both the judge and the Court of Appeal refused that application. 
Although both courts accepted that it is possible in some circumstances to pierce 
the corporate veil, they both held that VTB had no arguable case that this is such a 
case. Under this head the defendants seek to uphold the decision of the Court of 
Appeal, not only on the particular facts, but also on the basis that there are no 
circumstances in which the court can pierce the corporate veil.      

163. The third issue arises out of a world wide freezing order (“WFO”) granted 
to VTB against Mr Malofeev on 5 August 2011 by Roth J. Mr Malofeev applied to 
discharge the order on the grounds (a) that there was no risk of dissipation of 
assets and (b) that there had been material non-disclosure before Roth J. Arnold J 
subsequently declared that the WFO should be discharged on the ground that the 
court had refused to exercise jurisdiction over the claim. He also said that he 
would in any event have discharged and refused to re-grant the WFO on the 
grounds relied upon by Mr Malofeev.  The WTO was however renewed pending 
an appeal to the Court of Appeal and subsequently to this court.            

Jurisdiction 

Service out of the jurisdiction - the principles 

164. The relevant principles are not in dispute. They have been stated and 
restated many times. They were correctly stated in the Court of Appeal in this case 
by Lloyd LJ, with whom Rimer and Aikens LJJ agreed, at paras 98 to 101. Lloyd 
LJ put them thus in paras 99 and 100: 

“99. … The three basic principles were recently restated by Lord 
Collins of Mapesbury in giving the advice of the Privy Council in 
AK Investment CJSC v Kyrgyz Mobile Tel Ltd [2011] UKPC 7, 1 
CLC 205 at paragraphs 71, 81 and 88.  They can be summarised as 
follows: first, the claimant must satisfy the court that, in relation to 
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the foreign defendant to be served with the proceedings, there is a 
serious issue to be tried on the merits of the claim, i.e. a substantial 
question of fact or law or both. This means that there has to be a real, 
as opposed to a fanciful, prospect of success on the claim. Secondly, 
the claimant must satisfy the court that there is a good arguable case 
that the claim against the foreign defendant falls within one or more 
of the classes of case for which leave to serve out of the jurisdiction 
may be given. These are now set out in paragraph 3.1 of Practice 
Direction 6B. ‘Good arguable case’ in this context means that the 
claimant has a much better argument than the foreign defendant. 
Further, where a question of law arises in connection with a dispute 
about service out of the jurisdiction and that question of law goes to 
the existence of the jurisdiction (eg whether a claim falls within one 
of the classes set out in paragraph 3.1 of Practice Direction 6B), then 
the court will normally decide the question of law, as opposed to 
seeing whether there is a good arguable case on that issue of law. 

100. Thirdly, the claimant must satisfy the court that in all the 
circumstances England is clearly or distinctly the appropriate forum 
for the trial of the dispute and that in all the circumstances the court 
ought to exercise its discretion to permit service of the proceedings 
out of the jurisdiction. This requirement is reflected in rule 6.37(3) of 
the CPR, which provides that ‘The court will not give permission [to 
serve a claim form out of the jurisdiction on any of the grounds set 
out in paragraph 3.1 of Practice Direction 6B] unless satisfied that 
England and Wales is the proper place in which to bring the claim’”. 

The facts 

165. The underlying facts and issues under this head are set out in the agreed 
statement of facts and issues (“the SFI”), from which I can take the salient events.     

166. VTB’s case is that the key step in the fraud was VTB’s advancing a sum of 
US$195,000,000 in London to the account of a borrower in London, which was in 
turn paid to a seller of a business to its account in London, all done subject to a 
loan agreement and other related agreements governed by English law and 
containing English jurisdiction clauses. VTB claims that it has suffered a loss in 
excess of US$185,000,000.  

167. The judge and the Court of Appeal both held that VTB has a good arguable 
case that its claims are claims in tort within paragraph 3.1(9)(a) of CPR Part 6, 
Practice Direction 6B, on the ground that damage was sustained within the 
jurisdiction and that VTB has a good arguable case in tort against Mr Malofeev. 
However they held that permission to serve out of the jurisdiction should be set 
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aside because VTB has failed to show that England was clearly or distinctly the 
appropriate forum to determine the disputes. The first issue in this appeal is 
whether they were entitled so to hold. 

168. VTB’s case on the facts may be summarised in this way. VTB is a bank 
incorporated and registered in England. It is a member of the London Stock 
Exchange, and it is authorised and regulated by the Financial Services Authority 
for the conduct of investment business in the United Kingdom. It is majority 
owned by JSC VTB Bank (“VTB Moscow”), which is a state-owned bank. It is 
one of three strategic business arms of the VTB Group, the others being the 
corporate and retail businesses. It entered into a facility agreement, dated 23 
November 2007 (“the facility agreement”), with a Russian company, 
Russagroprom LLC (“RAP”). Pursuant to the facility agreement, sums totalling 
US$225,050,000 were advanced to RAP, primarily to enable RAP to buy six 
Russian dairy companies and three associated companies (“the dairy companies”) 
from the first respondent (“Nutritek”), a company registered in the British Virgin 
Islands (“BVI”). After making three interest payments (and no payments of 
capital), RAP defaulted on the loan in November 2008. VTB’s case is that the 
value of the security provided for the loan was no more than a figure in the region 
of US$32m to US$40m.  

169. VTB’s case is that it was induced in London to enter into the facility 
agreement and an accompanying interest rate swap agreement, by 
misrepresentations made by Nutritek, for which the other respondents are jointly 
and severally liable. The two alleged misrepresentations were: first, that RAP and 
Nutritek were not under common control, and second, that the value of the dairy 
companies was much greater than their true worth. It is VTB’s case that the 
misrepresentations were fraudulent.  The ostensible primary purpose of the facility 
agreement was to fund the acquisition of the dairy companies from Nutritek by 
RAP. RAP entered into a Share Purchase Agreement (“SPA”) with Nutritek dated 
27 November 2007, whereby RAP purchased shares in a newly incorporated BVI 
company, Newblade Ltd (“Newblade”), which in turn owned the dairy companies.  

170. VTB put before the judge a structure chart, setting out in a diagram the 
complex web of offshore companies through which, on VTB’s case, Mr Malofeev 
ultimately controlled each of Nutritek, the second respondent (“Marcap BVI”), the 
third defendant (“Marcap Moscow”), and RAP. Marcap Moscow has not been 
served with the proceedings, and has not taken part in any of the hearings to date. 
Mr Malofeev is an international businessman who resides in Moscow. The Court 
of Appeal found that there was a good arguable case that Mr Malofeev “operated a 
complex web of companies in a number of jurisdictions”. It is VTB’s case that he 
was at all material times the controller and a principal beneficial owner of the BVI 
companies, Nutritek and Marcap BVI, as well as Marcap Moscow and RAP.  RAP 
was incorporated in Russia on 21 May 2007 as a special purpose vehicle. In 
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November 2007 its immediate parent company was Migifa Holdings Ltd 
(“Migifa”), a company incorporated in Cyprus. Migifa’s parent company was 
Brentville Ltd (“Brentville”), a company incorporated in the BVI. It is VTB’s case 
that RAP was ultimately owned and controlled by Mr Malofeev, through a web of 
offshore companies. As the judge found at para 59, “this has not been the subject 
of challenge” by Mr Malofeev, who has advanced no positive case on the issue of 
the ultimate ownership and control of RAP. See also the Court of Appeal, at para 
34. 

171. It is VTB’s case that, in July 2007 in Moscow, Mr Malofeev personally 
introduced the VTB Group to the scheme, whereby Nutritek sold its interests in the 
dairy companies to RAP under the SPA. He stated that a decision had been taken 
to sell Nutritek’s interest in the dairy business and that a purchaser had been 
identified. He said that a purchaser would have to find banking facilities in order to 
make the purchase. Mr Tulupov of VTB Moscow was the project manager in 
respect of the proposed transaction, where his role included liaising with VTB in 
respect of the project. At an early stage, it was contemplated that either VTB 
Moscow or VTB would become the lender in connection with the intended 
transaction. On 18 July 2007, he instructed the London office of Dewey LeBoeuf, 
Greene & Macrae (“DLGM”) in relation to the proposed transaction. On the next 
day, a conference call took place between representatives of VTB Moscow, VTB 
(Marina Bragina, in London) and Marcap Moscow (Mr Alexander Provotorov and 
Mr Yury Leonov). 

172. It is apparent from a draft term sheet of 8 October 2007 that by early 
October that year, the proposed structure of the transaction was that the lender was 
to be VTB (funded by a participation agreement with VTB Moscow) and the 
borrower was to be RAP.  It is VTB’s case that, from about this time it was VTB 
which was to be the particular target for the fraud.  The loan amount was to be in 
excess of US$220m towards an acquisition cost of US$250m. Work started to 
prepare the documentation for the transaction. The facility agreement was to be 
governed by English law and VTB was to be the lender in the transaction. Mr 
Tulupov explains in his statement that the attraction of the lender being VTB was 
that (i) VTB in the London market was able to provide more sophisticated lending 
structures than VTB Moscow (owing to internal Russian banking requirements) 
and (ii) English law offered more protection in the case of default. 

173. On 31 October 2007, VTB Moscow’s Credit Committee approved the 
proposed transaction. It is VTB’s case that, separately from this, and in connection 
specifically with the ability of VTB to decide to enter into the facility agreement, 
VTB, as an FSA regulated entity, had its own processes and procedures before 
lending moneys. The key figures at VTB in this process included (1) Konstantin 
Ryzhkov, who was VTB’s Head of Acquisition and Leverage Finance from 1 
September 2007 to 27 October 2008 and who was also a managing director at VTB 
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Moscow, (2) Marina Bragina, who held the equivalent post in VTB to that held by 
Mr Tulupov in VTB Moscow, (3) Steve Thunem, Head of Debt Capital Markets, 
(4) Juliet Wooi, a credit risk analyst, (5) Peter Yates, Head of Credit Risk, (6) 
Peter Manning, Chief Risk Officer, as per Board Approved Delegated Credit 
Approval Authorities and (7) K Ianovski, Head of Structured Finance and 
Syndication. 

174. As regards the ownership of RAP, VTB relies upon two emails dated 6 and 
8 November 2007 by Ms Bragina of VTB to others within VTB and VTB Moscow 
which recorded information from Nutritek or from Marcap Moscow. The first 
email states that RAP was incorporated on 21 May 2007 (in error written as 2002) 
as an SPV for a Nutritek dairy division acquisition and further states that RAP “has 
no other operations” and that RAP’s beneficiary is a Mr Vladimir Alginin. The 
second email was in response to a list of questions put to Ms Bragina previously. 
The key passage states as follows, in the form of the question followed by the 
answer: 

“Confirm that [RAP] is 100% owned by Alginin. As per the info just 
received from Nutritek management, Mr Alginin has a 90% share 
[RAP], the remaining 10% share belongs to the management team.” 

175. As to the dairy companies, there was a valuation report produced by the 
Moscow office of Ernst & Young Valuation LLC (“E&Y”), valuing the dairy 
companies at US$366m. This report, which is dated 5 September 2007 and is in 
Russian, was received by Mr Tulupov on 8 November 2007 and was discussed in 
several conversations with Ms Bragina and Mr Ryzhkov. Based on Mr Tulupov’s 
evidence, VTB’s case is that it attached considerable importance to the report, as 
did VTB Moscow. By a document headed “Application for Credit Facilities”, 
dated 13 November 2007, VTB approved the proposed transaction.  It was signed 
on 16 November 2007 by Ms Bragina and Mr Thunem, both of VTB. 

176. VTB took the decision to enter into a separate interest swap agreement (“the 
ISA”), by a further application for credit facilities, dated 15 November 2007, and 
signed by Juliet Wooi, Mr Yates and Mr Manning on 19 November 2007. Further 
particulars relating to VTB’s case as to reliance on the information provided by 
Nutritek concerning the ostensibly arm’s length relationship between Nutritek and 
RAP, and concerning the value of the dairy companies, are found in the witness 
statement of Mr Muraviev. The transaction was completed over the period 23 to 28 
November 2007, during which period a number of agreements were entered into 
by the various parties. 
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177. The principal agreements entered into as part of the overall transaction were 
thus as follows: the facility agreement, between VTB and RAP, the SPA between 
RAP, Nutritek and Newblade dated 27 November 2007, the ISA between VTB and 
RAP dated 28 November 2007 and the participation agreement between VTB and 
VTB Moscow dated 28 November 2007 (“the participation agreement”).  The key 
provisions of the facility agreement are set out by the Court of Appeal at Appendix 
1 of its judgment. They included that its governing law is English law (clause 34) 
and that the courts of England and Wales have non-exclusive jurisdiction to settle 
any dispute arising out of, or in connection with the facility agreement, or, at 
VTB’s option, arbitration in London (clauses 35.1.1 and 35.3). It was further 
expressly agreed in clause 35.1.2 that the courts of England and Wales were the 
most appropriate convenient courts to settle such disputes and that no party would 
argue otherwise (clause 35.1.2). The other agreements referred to above also 
contain both a choice of law clause in favour of English law, and a jurisdiction 
agreement in favour of the courts of England and Wales. 

178. As stated above, both the judge and the Court of Appeal held that VTB had 
a good arguable case that it entered into the facility agreement in reliance on the 
two misrepresentations, the first relating to the representation that RAP and 
Nutritek were not under common control, and the second as to the value of the 
dairy companies. 

179. On 28 November 2007, RAP’s account with VTB in London was credited 
with US$208,700,000.00. This sum represented the “Tranche A” payment under 
the facility agreement. On the same day, US$195,000,000 of those monies were 
transferred to Nutritek’s account with VTB in London, at RAP’s direction. The 
monies were thereafter removed from Nutritek’s account, so that by 7 December 
2007 no funds remained in Nutritek’s account with VTB in London. Some of the 
monies were transferred to various creditors of Nutritek, while at least US$62 
million went to a Nutritek bank account in Switzerland. VTB says that it does not 
know where the funds went after that, and none of the respondents has put forward 
evidence as to where the funds went thereafter. As noted by the judge at para 54, 
some further moneys lent by VTB as part of Tranche B under the facility 
agreement were utilised to pay interest due under it. This involved the use of 
another BVI company Madinter Associates Ltd (“Madinter”), which enabled 
interest to be paid in respect of the principal loan until but not including the 
payment due in November 2008, since when no payment of interest or principal 
due under the facility agreement has been made.  

180. VTB sent a first notice of default from its London office to RAP on 15 
December 2008 and a second notice of default on 14 January 2009. From August 
2009, VTB began to enforce its security. In due course, VTB took control over 
Newblade, Migifa and eventually RAP. VTB currently estimates the value of the 
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assets of the dairy companies as less than US$40m, and probably no more than 
US$32m. 

VTB’s claims 

181. VTB’s claims are concisely described by the judge at paras 57 to 63.  It says 
that it was induced to enter into the facility agreement and the ISA, and to advance 
sums totalling US$225,050,000 to RAP, by two fraudulent misrepresentations. 
First, it claims that (together with VTB Moscow) it relied on representations made 
primarily by Nutritek to the effect that the SPA was a sale between companies that 
were under separate control. It contends that these representations were false and 
must have been known by Nutritek to be false when made. VTB knew at the time 
that Mr Malofeev through MarCap Moscow had de facto control of Nutritek. As 
the judge put it, what it says it did not know at the time, but has since discovered, 
is that Mr Malofeev through MarCap BVI also controlled RAP. Thus RAP and 
Nutritek were under common control at the date of the facility agreement and of 
the SPA and it was not therefore a commercial transaction carried on at arm's 
length. The judge held at para 59 that it was not necessary to go into detail 
concerning the basis of VTB’s contention that Mr Malofeev ultimately controlled 
RAP as well as Nutritek, since it had not been the subject of challenge before him. 

182. Secondly, VTB claims that both it and VTB Moscow relied upon the 2007 
E&Y valuation of the dairy companies and that that valuation was based on false 
financial figures and unsupportable forecasts provided to E&Y by Nutritek. In this 
regard, VTB relies upon an opinion obtained from Deloitte LLP dated 11 April 
2011, which analysed the figures provided by Nutritek to E&Y and compared 
them with the financial information provided by the dairy companies from their 
own accounting records, which represents the true trading position, as well as 
information from other sources. It is said that it is apparent from Deloitte's opinion 
that Nutritek very substantially overstated the true performance figures for the 
dairy companies. It is VTB’s case that the extent of the overstatement is such that 
it could only have been deliberate. 

183. The judge summarised the position in paras 61 and 62. The false 
representations are alleged to have been made principally by Nutritek. It is VTB’s 
case that they were made pursuant to a conspiracy between a number of persons 
including MarCap BVI, MarCap Moscow and Mr Malofeev. Given the significant 
role they played in introducing the business opportunity to VTB and the conduct of 
the negotiations, VTB says that Mr Malofeev and MarCap Moscow were the prime 
movers in the conspiracy to deceive VTB. 
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184. In this part of the case VTB pleaded causes of action against the defendants 
in deceit and unlawful means conspiracy, the unlawful means being the fraudulent 
misrepresentations. In deceit, VTB’s case against MarCap BVI, MarCap Moscow 
and Mr Malofeev is that they are jointly liable with Nutritek on the basis that the 
misrepresentations were made pursuant to a common design between them. 

185. As stated in his judgment at para 144, before the judge the respondents 
accepted that, if English law is the applicable law, VTB has established that VTB 
has a real prospect of success in its claims for deceit and conspiracy and thus that 
there is a serious issue to be tried save in three specific respects as follows. The 
first, the no loss point, was that VTB had no real prospect of establishing that it 
had suffered loss as a result. The judge discussed the no loss point in considerable 
detail between paras 145 and 169. He rejected the respondents’ case. The 
respondents reargued the no loss point in the Court of Appeal, again on the basis of 
English law. They again failed, for the reasons given in the judgment of the Court 
of Appeal at paras 107 to 121.     

186. The second point was that VTB has no real prospect of establishing either 
that Marcap BVI was jointly liable in deceit or that it participated in the alleged 
conspiracy. The judge considered that submission between paras 170 and 176 and 
accepted it. However, the Court of Appeal held that he was wrong to do so for the 
reasons they gave at paras 122 to 127. 

187. The third point was that VTB has no real prospect of establishing either that 
Mr Malofeev is jointly liable in respect of the deceit alleged or that he participated 
in the alleged conspiracy. The judge rejected that submission between paras 177 
and 183. He therefore concluded that there was a serious issue to be tried between 
VTB and Mr Malofeev. The respondents did not reargue this point in the Court of 
Appeal. 

188. In this court the respondents did not seek to reopen these issues. It follows 
that, if English law is the relevant law, VTB has a real prospect of succeeding 
against the respondents on the merits. 

189. As summarised thus far, the position is that, at any rate on the basis that 
English law is the applicable law, VTB has established the first and second of the 
principles set out in para 164 above. There is a serious issue to be tried on the 
merits in the case of each of VTB’s claims in tort and VTB has a good arguable 
case that it sustained damage within the jurisdiction within the meaning of 
paragraph 3.1(9)(a) of Practice Direction 6B, which is the relevant provision by 
reason of CPR 6.36. It follows that the remaining question is whether the third 
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principle is satisfied. I will consider that question under the heading forum 
conveniens. 

Forum conveniens 

190. As stated above, the question is whether VTB has satisfied the court that 
England is clearly or distinctly the appropriate forum for the trial of the dispute 
and that in all the circumstances the court ought to exercise its discretion to permit 
service of the proceedings out of the jurisdiction on the basis that England is the 
proper place in which to bring the claim. As the Court of Appeal noted at para 101, 
on the basis of Lord Goff’s classic speech in Spiliada Maritime Corporation v 
Cansulex Ltd [1987] AC 460, 475-484, the underlying principle is that, the task of 
the court is to identify the forum in which the case can be suitably tried for the 
interests of all the parties and for the ends of justice: Sim v Robinow (1892) 19 R 
665, 668. 

191. Only two fora have been canvassed in this case; they are England and 
Russia. Both the judge and the Court of Appeal held that VTB had failed to 
discharge the onus of proof and that the centre of gravity of the case was Russia 
and not England. I recognise of course that this is an interlocutory appeal, that a 
comparison between England and Russia involves a number of different 
considerations and that, in these circumstances, an appellate court should not 
interfere with a decision of a lower court unless satisfied that it has erred in 
principle. However, as appears below, it is my view that the Court of Appeal did 
make a number of errors of principle, which entitles, indeed requires, this court to 
reach its own independent conclusions. 

192. There are a number of points that seem to me to be relevant on this part of 
the case. First, it appears to me that it is important for the court to know what 
issues are likely to arise at the trial of the action on the merits. Only when the 
issues are identified will it be possible to compare the two jurisdictions. This 
principle is now stated in Dicey, Morris & Collins on The Conflict of Laws, 15th ed 
(2012), para 11-143, in which, having stated the general principles much as above, 
the editors say that, in practice, the defendant should identify the issues which are 
appropriate to be tried in the foreign court. In the footnote to that sentence the 
editors referred to Limit (No 3) Ltd v PDV Insurance Co [2005] EWCA Civ 383, at 
para 73 and Sawyer v Atari Interactive Inc [2005] EWHC 2351 (Ch), [2006] ILPr 
129, at para 54. See also Islamic Republic of Pakistan v Zadari [2006] EWHC 
2411 (Comm), at para 138 and Novus Aviation Ltd v Onur Air Tasimacilik AS 
[2009] EWCA Civ 122. Lawrence Collins J or Lawrence Collins LJ is the author 
of the relevant passage in each of those cases except the Limit (No 3) case, in 
which I admit to being the author. 
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193. I adhere to the view I expressed in that case, now supported by Dicey. As 
Eder J put it in Mujur Bakat Sdn Bhd v Uni Asia General Insurance Berhad [2011] 
EWHC 643 (Comm), at para 9 

“… , in considering whether or not England is the most appropriate 
forum, it is necessary to have in mind the overall shape of any trial 
and, in particular what are, or what are at least likely to be, the issues 
between the parties and which will ultimately be required to be 
determined at any trial. These were originally set out in two letters 
…” 

I stress that I do not mean that a defendant must set out his evidence in great detail, 
whether of foreign law or of fact. The purpose of the exercise is simply to state 
what the issues of fact are likely to be, so that the court can gauge whether 
England is clearly or distinctly the appropriate forum for the trial of the issues. 
This is of some importance in this case because no evidence was put before the 
court on the merits of the claims by or on behalf of Mr Malofeev. Moreover, Mr 
Hapgood QC submitted to the court in the course of the argument that Mr 
Malofeev was perfectly entitled to say and he does say to VTB, “You are accusing 
me of being a swindler, you get on and prove it.” Mr Hapgood added that the 
matter proceeded in both courts below on the clear understanding that VTB will 
have to prove its case. As he put it, they will have to prove all five ingredients of a 
claim for fraudulent misrepresentation and a sixth ingredient in the case of 
conspiracy. It appears from what Mr Hapgood said that, at any rate at present, he 
has no positive case. It is of course true that a defendant in the position of Mr 
Malofeev is not bound to advance a positive case but, in the absence of a positive 
case, the focus of the court can only be on the ingredients of the claim.  It should 
not speculate about the nature of any positive case that might be advanced in the 
future. 

194. It was suggested in the course of the argument that the defendants could not 
plead a case or put forward a positive case because of the risk that they would 
submit to the jurisdiction. There is, in my opinion, no such risk. There is no reason 
why defendants should not put in a draft defence or evidence on the express basis 
that they are doing so without prejudice to their case on jurisdiction. I note in 
passing that it is the duty of the parties under CPR 1.3 to help the court to further 
the overriding objective, which is to deal with cases justly.      

195. The second point is the question whether English law is the applicable law. 
It is common ground that the applicable law falls to be determined by the 
provisions of the Private International Law (Miscellaneous Provisions) Act 1995 
(“the 1995 Act”) and not by the European Parliament and Council Regulation 
864/2007/EC on the law applicable to non-contractual regulations, known as the 

 Page 60 

Case 2:19-ap-01383-SK    Doc 239-3    Filed 05/10/21    Entered 05/10/21 21:45:10    Desc
Appendix     Page 410 of 431



 
 

 

 

 

 

 
 

 

 

 

 

Rome II Regulation. This is because the claims relate to damage which occurred 
after 20 August 2007 and before 11 January 2009. 

196.	 Sections 11 and 12 of the 1995 Act provide, so far as relevant, as follows: 

“Choice of applicable law: the general rule. 

11(1) The general rule is that the applicable law is the law of the 
country in which the events constituting the tort or delict in 
question occur. 

(2) Where elements of those events occur in different countries, 
the applicable law under the general rule is to be taken as 
being -

… 

(c) … , the law of the country in which the most significant 
element or elements of those events occurred. 
… 

Choice of applicable law: displacement of general rule. 

12(1) If it appears, in all the circumstances, from a comparison of - 

(a) 	 the significance of the factors which connect a tort or 
delict with the country whose law would be the 
applicable law under the general rule; and 

(b) 	 the significance of any factors connecting the tort or 
delict with another country, 

that it is substantially more appropriate for the 
applicable law for determining the issues arising in the 
case, or any of those issues, to be the law of the other 
country, the general rule is displaced and the applicable 
law for determining those issues or that issue (as the 
case may be) is the law of that other country. 

(2) 	 The factors that may be taken into account as connecting a 
tort or delict with a country for the purposes of this section 
include, in particular, factors relating to the parties, to any of 
the events which constitute the tort or delict in question or to 
any of the circumstances or consequences of those events.” 

197. The judge discussed the question of applicable law between paras 119 and 
143 and concluded that the applicable law was Russian law. He did so by reference 
to both section 11(2)(c) and section 12.  In para 158 the Court of Appeal expressed 
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the tentative conclusion that, under section 11(2)(c), the applicable law was 
English law but also said that they were not convinced that VTB had “by far the 
better of the argument”. They held however that, under section 12, it was 
substantially more appropriate for the applicable law for determining the issues 
concerned to be that of Russia. VTB says that both the judge and the Court of 
Appeal were wrong and that the applicable law is English law. 

198. The question under section 11(2)(c) is in which country did the events 
constituting the tort occur. In para 148 the Court of Appeal set out six principles 
as reflecting the correct approach to section 11(2)(c) as follows: 

“(l) Section 11 of the I995 Act sets out the general rule for 
ascertaining the applicable law of a tort. It adopts a geographical 
approach to that question. (2) Where the elements of the events 
constituting the tort or delict occur in different countries and the 
cause of action relates to something other than personal injury or 
damage to property, then section 11(2)(c) requires an analysis of all 
the elements of the events constituting the tort in question. (3) In 
carrying out that exercise, it is the English law constituents of the 
tort that matter. (4) The analysis requires examination of the 
‘intrinsic nature’ of the elements of the events constituting the tort. 
It does not, at this stage, involve an examination of the nature or 
closeness of any tie between the element and the country where that 
element was involved or took place. This latter exercise is only 
relevant if section 12 is invoked. (5) Once the different elements of 
the events and the country in which they occurred have been 
identified, the court has to make a ‘value judgment’ regarding the 
‘significance’ of each of those ‘elements’. ‘Significance’ means the 
significance of the element in relation to the tort in question, rather 
than trying to judge which involves the most elaborate factual 
investigation. (6) Under section 11(2)(c), (ie in relation to causes of 
action other than in respect of personal injury or damage to property 
where the elements of the events constituting the tort occur in 
different countries) the applicable law of the tort in question will be 
that of the country where the significance of one element or several 
elements of events outweighs or outweigh the significance of any 
element or elements found in any other country.” 

199. Those principles were derived from four cases: Morin v Bonhams & Brooks 
Ltd [2004] 1 Lloyd’s Rep 702 (CA); Dornoch Ltd v Mauritius Union Assurance 
Co Ltd [2006] Lloyd’s Rep IR 127 (Aikens J) and [2006] 2 Lloyd’s Rep 475 (CA); 
Trafigura Beheer BV v Kookmin Bank Co [2006] 2 Lloyd’s Rep 455 (Aikens J); 
and Fiona Trust & Holding Corpn v Privalov [2010] EWHC 3199 (Comm) 
(Andrew Smith J). In this court those propositions were rightly accepted as correct. 
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The Court of Appeal added at para 150, in relation both to section 11(2)(c) and to 
section 12, that two further and important points emerged from Dornoch. The first 
was that, if, as here, the exercise is being carried out at an interlocutory stage as 
part of an overall exercise to determine whether the English court should have 
jurisdiction to determine the claim in tort in question, the court cannot finally 
determine the applicable law of the tort. The second was that it is 
“quintessentially” for the judge to make an assessment of the significance of the 
elements of the events constituting the tort for the purposes of section 11(2)(c) and 
that the Court of Appeal would not interfere with that assessment unless it was 
satisfied that the judge made such an error in his assessment as to require the Court 
of Appeal to make its own assessment.  It referred to the judgment of Tuckey LJ at 
paras 46 and 47, with which Sir Mark Potter P and May LJ agreed. 

200. The Court of Appeal held at paras 154 to 157 that the judge had made such 
an error in the case of section 11(2)(c) and reached a different conclusion. In my 
opinion, if the principles set out above are applied, the Court of Appeal was 
entitled to interfere with the conclusion reached by the judge. As Mance LJ put it 
in Morin at para 21, section 11 directs attention to the “intrinsic nature of the 
element(s) of the tort”. The Court of Appeal said at para 157 that they judged that 
the most important elements of the facts constituting the tort of deceit are, by their 
intrinsic nature, the reliance on the misrepresentations by VTB and the loss 
suffered by VTB. I agree. 

201. The events constituting the tort of deceit are indeed the making of the 
misrepresentations which were known to be untrue, reliance on the 
misrepresentations and the loss sustained as a result. All those occurred in 
England. The misrepresentations were made to VTB in England, VTB relied upon 
them in England and incurred its loss in England. In my opinion that is plain.  It is 
true in the case of both misrepresentations: even though the dairy representations 
were initially made in Russia, the critical representations which induced VTB to 
enter into the facility agreement were made in London and relied upon in London. 
As to the alleged conspiracy, the essence of the case is that the representations 
were made as part of a common design. To my mind, it does not matter for the 
purposes of section 11(2)(c) because the essence of VTB’s case remains based 
upon the representations made to it in London and relied upon in London by VTB 
entering into the facility agreement, together with the loss sustained in London. 

202. In Dornoch Aikens J was concerned with alleged misrepresentations in a 
proposal form. The proposal form was completed in Mauritius and given to 
brokers in Mauritius and then sent to London, where it was presented to reinsurers. 
Aikens J held that the representation contained in the proposal form was made in 
Mauritius and London. The presentation to the reinsurers was made and relied 
upon in London. Aikens J held at para 106 that the intention that the reinsurers 
should rely upon the proposal form continued to operate in London and the 
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reliance, which he regarded as the most significant element, took place in London. 
The position is the same here. The reliance by entering into the facility agreement 
took place in London. Para 107 is also of some assistance.  Aikens J said: 

“The antecedent facts concerning the true situation in MCB are 
important, but it is what is done with those facts that really matters 
so far as the tort of fraudulent misrepresentation or deceit is 
concerned. In short, it is (on the assumptions I have made) MCB’s 
decision not to tell the facts as they are and to continue to mislead 
that matters most, not the true facts themselves.” 

In these circumstances there was in my opinion no room for a tentative conclusion 
that English law is the applicable law under the general rule set out in section 11. It 
is plainly the applicable law under the general rule. 

203. I turn to section 12. At para 149 the Court of Appeal identified these further 
four principles: 

“(7) The exercise to be conducted under section 12 is carried out 
after the court has determined the significance of the factors which 
connect a tort or delict to the country whose law would therefore be 
the applicable law under the general rule. (8) At this stage there has 
to be a comparison between the significance of those factors with the 
significance of any factors connecting the tort or delict with any 
other country. The question is whether, on that comparison, it is 
‘substantially more appropriate’ for the applicable law to be the law 
of the other country so as to displace the applicable law as 
determined under the ‘general rule’. (9) The factors which may be 
taken into account as connecting a tort or delict with a country other 
than that determined as being the country of the applicable law under 
the general rule are potentially much wider than the ‘elements of the 
events constituting the tort’ in section 11. They can include factors 
relating to the parties’ connections with another country, the 
connections with another country of any of the events which 
constitute the tort or delict in question or the connection with another 
country of any of the circumstances or consequences of those events 
which constitute the tort or delict. (10) In particular the factors can 
include (a) a pre-existing relationship of the parties, whether 
contractual or otherwise; (b) any applicable law expressly or 
impliedly chosen by the parties to apply to that relationship, and (c) 
whether the pre-existing relationship is connected with the events 
which constitute the relevant tort or delict.” 
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204. In every case to which the 1995 Act applies in which the court has 
considered the general rule under section 11, the court must consider whether the 
general rule is displaced under section 12. There is an illuminating discussion of 
the general approach in para 35-148 of the 15th edition of Dicey. The editors say 
that the application of the displacement rule in section 12 first requires, taking 
account of all the circumstances, a comparison of the significance of the factors 
which connect the tort with the country the law of which would be applicable 
under the general rule (in this case English law) and the significance of any factors 
connecting the tort with another country (here Russia).  The word tort is italicised 
in the text in Dicey. The editors say that secondly, it then has to be asked, in the 
light of the comparison, whether it is “substantially more appropriate for the 
applicable law for determining the issues arising in the case, or any of those 
issues,” to be the law of that other country. 

205. The editors note that the general rule has been displaced on very few 
occasions. They further observe that, although section 12 applies in all cases to 
which section 11 applies, it would seem that the case for displacement is likely to 
be most difficult to establish in the case of section 11(2)(c) because the application 
of that provision itself requires the court to identify the country in which the most 
significant element or elements of the tort are located. Importantly they stress the 
use of the word “substantially”, which they describe as the key word, and conclude 
that the general rule should not be dislodged easily, lest it be emasculated. The 
party seeking to displace the law which applies under section 11 must show a clear 
preponderance of factors declared relevant by section 12(2) which point to the law 
of the other country. 

206. That approach is borne out by the cases. The idea that “substantially” was 
the key word was derived from the judgment of Waller LJ in Roerig v Valiant 
Trawlers Ltd  [2002] EWCA Civ 21, [2002] 1 WLR 2304, at para 12(v). The 
principles were considered in more detail by Brooke LJ in R (Al-Jedda) v 
Secretary of State for Defence [2006] EWCA Civ 327, [2007] QB 621 at paras 103 
and 104, where he noted that the 1995 Act derived from a report of the Law 
Commission, from which he quoted. He added that Lord Wilberforce, who was a 
member of the House of Lords Committee which considered the Bill, had 
expressed the view that it would be a “very rare case” in which the general rule 
under section 11 would be displaced: “Prima facie there has to be a strong case”. 

207. In para 163 the Court of Appeal concluded that, if the applicable law was 
English law under the general rule in section 11(2)(c), the factors relied upon by 
the judge in his paras 188 and 189 led them to the conclusion that English law was 
displaced by Russian law by section 12. In paras 188 and 189, the judge had said 
this: 
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“188. Counsel for the defendants submitted that the following 
factors pointed to Russia being the natural forum. First, the 
connections of the parties to Russia. VTB is controlled by 
VTB Moscow, which is Russian. Furthermore, the litigation is 
being managed by VTBDC, which is also Russian. MarCap 
Moscow and Mr Malofeev are Russian. It is common ground 
that Nutritek was managed from Russia, and VTB’s case is 
that Mr Malofeev controls both Nutritek and MarCap BVI. 
Furthermore, it is VTB's case that Mr Malofeev orchestrated 
the fraud, primarily through MarCap Moscow. 

189.	 Secondly, the connections of the events constituting the torts 
to Russia. The transaction was introduced to VTB Moscow at 
meetings between Russian individuals in Russia. The 
negotiations mainly took place in Russia. The 
misrepresentations were made and mainly received in Russia. 
The more important misrepresentation concerned the 
performance of the Dairy Companies, which are Russian 
companies. The 2007 E&Y Valuation was a valuation by 
Ernst & Young’s Moscow office and was based on 
information provided by Nutritek's Russian management. The 
misrepresentations were primarily relied upon by VTB 
Moscow acting through its Credit Committee and 
Management Board in Russia. It was VTB Moscow and 
VTBDC which primarily dealt with RAP's default and 
enforcing the security. The secured assets were in Russia. The 
discovery of the fraud took place in Russia. Although the loss 
was sustained by VTB in England, as discussed above the 
ultimate economic impact is in Russia.” 

208. The Court of Appeal recognised in para 163 that they had concluded at para 
154 that the judge did not appear to have taken account of the fact that the 
representations were passed on to or confirmed to VTB in London, that VTB had 
its own procedures that had to be completed satisfactorily before it could enter into 
the facility agreement and that, although there was an “economic impact” on VTB 
Moscow, VTB suffered loss as soon as the transfer of funds by it to RAP was 
made in London. Notwithstanding those conclusions, the Court of Appeal reached 
these conclusions at para 163: 

“… in our view the factors identified in the judgment at paras 188 
and 189, even after discounting the point about primary reliance on 
the representations in Russia and the securities being in Russia, are 
of considerable significance. On the material that is before us, taking 
all those factors into account we have concluded that the centre of 
gravity of these torts lies in Russia. Therefore, for present purposes, 
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we have decided that a comparison of the significance of the section 
11(2)(c) factors, assuming that they would lead to the applicable law 
being English, with the significance of the other factors connecting 
the torts with Russia, leads to the conclusion that it is substantially 
more appropriate for the applicable law for determining the issues 
concerning the torts to be that of Russia.” 

209. It seems to me that in that paragraph the Court of Appeal did not pay 
sufficient regard to the fact that in his paras 188 and 189 the judge was not 
considering section 12 of the 1995 Act but the broader question of forum 
conveniens. Further, the Court of Appeal focused, not upon the particular tort or 
torts but upon much wider considerations. As Dicey observes, section 12(1) 
expressly focuses upon the particular torts. Here the tort or torts as a result of 
which VTB suffered loss in London were committed as a result of VTB entering 
into a contract or contracts in London in reliance upon representations made to it in 
London. I entirely accept that some of the other considerations were capable of 
being relevant under section 12(2), but I can see no basis upon which it can 
properly be held that the general rule, under which English law was plainly the 
applicable law, should be displaced by Russian law on the basis that it is 
“substantially more appropriate for the applicable law for determining the issues” 
to be the law of Russia. In short, the claimant here is an English entity which was 
induced to enter into the facility agreement in England and suffered loss in 
England when it discharged its obligations under it. The position would no doubt 
have been entirely different if the claimant had been VTB Moscow. 

210. For these reasons, I would hold that the Court of Appeal erred in principle 
in concluding that the applicable law was Russian law, that under the general rule 
in section 11(2)(c) of the 1995 Act the applicable law was English law and that the 
general rule was not displaced in favour of Russian law by section 12.      

211. I turn to consider what significance the conclusions that (a) the torts were 
committed in England and (b) the applicable law is English law have on the 
question whether England is “the proper place in which to bring the claim”. As 
stated above, this involves asking whether England is clearly or distinctly the 
appropriate forum for the trial of the dispute or (which amounts to the same thing) 
the forum in which the case can be most suitably tried for the interests of all the 
parties and for the ends of justice. 

212. In my opinion neither consideration is conclusive but, together with the 
terms of the facility agreement, they afford strong grounds for concluding that the 
answer to those questions is in the affirmative. It was submitted by Mr Howard QC 
on behalf of VTB that there is a presumption that that is the case where, in a tort 
case, the tort is committed within the jurisdiction.  In my opinion, that is to put it 
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too high. It is undoubtedly a relevant factor but how strong a factor will depend 
upon the circumstances. It is true that courts have sometimes used the expression 
presumption. On the other hand they sometimes talk in terms of a prima facie case. 
Yet other expressions have been used. For example, in Distillers Co 
(Biochemicals) Ltd v Thompson [1971] AC 458 the alleged tort was a negligent 
failure to warn a pregnant woman of the dangers of taking a drug which contained 
thalidomide. The tort was committed in New South Wales, where the plaintiff had 
bought the drug. In the Privy Council, Lord Pearson said at p 468 that it was 
“manifestly just and reasonable that a defendant should have to answer for his 
wrongdoing in the country where he did the wrong”. As in all the cases, the 
particular phrase chosen depended upon all the circumstances of the case. 

213. In The Albaforth [1984] 2 Lloyd’s Rep 91, which was much discussed in 
the course of the argument, the claim was for damages for negligent 
misrepresentation contained in a telex received and acted upon in England. Ackner 
LJ said that the jurisdiction in which a tort has been committed is prima facie the 
natural forum for the determination of the dispute. The other member of the Court 
of Appeal was Robert Goff LJ. It is of some significance in the present case that he 
quoted with approval a statement by Lord Denning MR in Diamond v Bank of 
London and Montreal [1979] QB 333 at 346 to the effect that the tort of negligent 
misrepresentation was committed at the place where the representation was 
received and acted upon. Robert Goff LJ did not then use the expression “prima 
facie forum” but said at p 96 that the cases showed that, where the jurisdiction of 
the court is based on the fact that the tort was committed within the jurisdiction, 
that court, “having jurisdiction, is the most appropriate court to try the claim, 
where it is manifestly just and reasonable that the defendant should answer for his 
wrongdoing”. He added that, that being so, it was not easy to see what other facts 
could displace the conclusion that the courts of that jurisdiction are the natural 
forum.  That is to my mind so even if significant parts of the evidence derive from 
elsewhere. 

214. Berezovsky v Michaels [2000] 1 WLR 1004 was a libel case in which an 
internationally disseminated libel had been published in England. Lord Steyn, 
giving the principal judgment for the majority in the House of Lords, who were 
himself, Lord Nolan and Lord Hobhouse, quoted (at p 1013) the two passages 
from The Albaforth set out above and referred to Distillers Co (Biochemicals) Ltd 
v Thompson [1971] AC 458, 468E per Lord Pearson, Metall und Rohstoff AG v 
Donaldson Lufkin & Jenrette Inc [1990] 1 QB 391 in the Court of Appeal 
(subsequently overruled in Lonrho plc v Fayed [1992] 1 AC 448 on other aspects 
of the case) and Schapira v Ahronson [1999] EMLR 735. Lord Steyn added that 
the implied supposition in these cases was that the substance of the tort arose 
within the jurisdiction. He added at p 1014D-E: 
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“Counsel accepted that he could not object to a proposition that the 
place where in substance the tort arises is a weighty factor pointing 
to that jurisdiction being the appropriate one. This illustrates the 
weakness of the argument. The distinction between a prima facie 
position and treating the same factor as a weighty circumstance 
pointing in the same direction is a rather fine one. For my part the 
Albaforth line of authority is well established, tried and tested, and 
unobjectionable in principle. I would hold that Hirst LJ correctly 
relied on these decisions.” 

215. The Court of Appeal considered this issue at paras 140 to 144. They 
expressly referred to the statements of principle in The Albaforth, noting that 
neither Ackner nor Robert Goff LJJ referred to a presumption.  They then referred 
to the statements of Lord Steyn in Berezovsky v Michaels noted above, adding that, 
although Lord Hope dissented (as did Lord Hoffmann), he agreed with the reasons 
given by Lord Steyn for accepting that Hirst LJ was right to rely on The Albaforth 
line of authority. They further noted that Lord Hope said at  p 103 that he would 
reject the argument that the application of the Spiliada test did not admit of the 
application in that case of the principle that the jurisdiction in which the tort is 
committed is prima facie the natural forum for the dispute.  

216. The Court of Appeal concluded at para 144 that the most that could be 
extracted from the House of Lords decision in Berezovsky was that, where a tort is 
committed within the jurisdiction, that jurisdiction is prima facie the natural forum 
for the resolution of claims arising from it. However they added two points to 
which they attached importance. The first was that it had not been stated that this 
principle applies where the loss is sustained in the jurisdiction but other elements 
of the tort occur elsewhere. The second was that the statements made in the 
Berezovsky case can only describe, at best, a prima facie position, and that they 
cannot detract from the overall test which has to be applied, namely that 
permission to serve out of the jurisdiction will only be granted if the claimant 
demonstrates that England is clearly or distinctly the appropriate forum for the 
resolution of the dispute. They concluded that there is no presumption in favour of 
England being either the natural or the appropriate forum in this case. 

217. I agree with the Court of Appeal that the cases do not go so far as to say that 
there is such a presumption but they do recognise that it is likely to be a strong or 
weighty factor: see further paras 231 to 232 below. While it is true that the 
principle in The Albaforth has not been expressly stated to apply where the loss is 
sustained in the jurisdiction but other elements of the tort occur elsewhere, the 
application of the principle in that very case was in respect of the tort of negligent 
misrepresentation which was held to be committed in England as the place where 
the representation was received and acted upon. The same is true of the alleged 
fraudulent representations here. 
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218. The second factor which seems to me to be of real significance is that, for 
the reasons set out above, the applicable law under the 1995 Act is English law.  It 
is not in dispute that it is a potentially relevant factor. The correct approach was, as 
ever, encapsulated by Lord Goff in Spiliada at p 481H: 

“… the importance to be attached to any particular ground [of 
RSC Ord 11, r 1(1)] invoked by the plaintiff may vary from case 
to case. For example, the fact that English law is the putative 
proper law of the contract may be of very great importance (as in 
BP Exploration Co (Libya) Ltd v Hunt [1976] 1 WLR 788, 
where, in my opinion, Kerr J rightly granted leave to serve 
proceedings on the defendant out of the jurisdiction); or it may be 
of little importance as seen in the context of the whole case.” 

See also Dicey, 15th ed, para 12-034.   

219. The significance of the conclusion that English law is the applicable law is 
that it is generally appropriate for a claim in tort governed by English law to be 
adjudicated upon by an English court. The same would of course be true mutatis 
mutandis if the claim in tort were governed by Russian law. In that case the natural 
court to determine liability would be a Russian court. It was no doubt for that 
reason that the defendants have throughout persisted in arguing that the applicable 
law is Russian law. In the instant case, it is not clear what, if any, role Russian law 
might play at a trial. It seems most unlikely to play a role if the action proceeds in 
England. Although I recognise that it would be open to the defendants to reopen 
the issue of applicable law for determination at trial, it is difficult to imagine 
circumstances in which they would have a real prospect of persuading a judge to 
reach a different conclusion from that arrived at in this court. If the action proceeds 
in Russia it is possible that Russian law will play a role because the respondents 
have reserved their right to rely upon Russian law but, since they have given no 
indication as to the nature of the case they might wish to run, it is not possible to 
express a view as to its possible effect on a trial in Russia. In these circumstances 
it seems to me that, given that VTB has shown that the applicable law of the tort is 
English law and that the respondents have asserted no positive case to the contrary 
even if the action were to proceed in Russia, this is a strong factor in favour of 
England as the natural forum. 

220. A further important factor is, as I see it, the fact that the facility agreement 
which, on VTB’s case, it was induced to enter into, contained, not only clause 34, 
which provided that the agreement was governed by English law, but also clause 
35.1, which provided that the courts of England had non-exclusive jurisdiction to 
settle any dispute arising out of the agreement, that the English courts were the 
most appropriate and convenient to settle the disputes, that no party would argue to 
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the contrary and that the clause was for the benefit of VTB alone. Clause 35.3 also 
gave VTB the right to refer a dispute to arbitration in London.   

221. The fact that those clauses were included in the agreement which, on VTB’s 
case, it was fraudulently induced to enter into, seems to me to be a strong pointer 
to the conclusion that the natural forum for the resolution of the dispute is 
England. If VTB had not enforced its security by acquiring RAP, it would have 
been able to sue RAP in England and to add the present respondents as necessary 
or proper parties to the action against RAP.  I appreciate that the respondents are 
not parties to the facility agreement and that it is therefore said that these clauses 
are irrelevant. However, VTB’s submission derives support from Professor Briggs’ 
recent article entitled “The subtle variety of jurisdiction agreements”, [2012] 
LMCLQ 364, in which he discusses the Court of Appeal decision in the present 
case (at pp 370-371): 

“In VTB Capital plc v Nutritek International Corpn … it appears to 
have been accepted without substantial argument that if the hidden 
person were not a party to the substantive contract containing the 
jurisdiction clause he could not be affected by a jurisdiction 
agreement contained in that contract. This conclusion, with respect, 
should not be accepted without further reflection. For even if the 
lifting of the veil does not allow a contractual claim, otherwise lying 
against the company, to be made against the veiled person, there may 
be other bases for seeking to establish his personal liability.  Fraud 
will be the most likely one … That being so, the question becomes 
whether the jurisdiction clause in the company’s contract may be 
utilised to establish or sustain jurisdiction against the alleged 
fraudster. This is a question which requires more of an answer than a 
simple assertion that a jurisdiction agreement is only ever effective 
in relation to a contracting party.  For one thing, the jurisdiction 
clause is separable from the substantive contract, and the absence of 
a contractual claim against the fraudulent defendant need not entail 
the irrelevance of a jurisdiction agreement which he engineered. For 
another … even if he is not contractually bound to the jurisdiction, it 
should not be challenging to contend that the court which he signed 
his company up to, in circumstances of fraud, is also the proper place 
in which to assert any available claim of substantive liability against 
him.” 

222. I agree with Professor Briggs. In particular I agree with him that it is 
significant that where a person fraudulently engineers a contract, not only subject 
to English law but also subject to an English jurisdiction clause, the proper (or 
natural) place in which to assert a claim for substantive liability against him, 
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whether in contract or tort, is England.  The same would of course be true mutatis 
mutandis if the agreed law and jurisdiction were that of another state. 

223. Mr Howard’s submission on behalf of VTB is that the principal grounds for 
concluding that England is the natural forum for this action are therefore these. 
Although a significant number of preliminary events occurred in Russia, the 
critical ingredients of all the torts took place in England. In particular, the 
representations were made to VTB in England, where they were intended to be 
relied upon because it was VTB that was intended to enter into the facility 
agreement, which was governed by English law and contained an English 
jurisdiction clause. VTB did enter into the agreement and, pursuant to its terms 
large sums of money were drawn down and, as the judge and the Court of Appeal 
held, VTB suffered its loss in England. As explained above, it is substantially for 
these reasons that English law is the law applicable to the torts. In these 
circumstances, England is clearly or distinctly the appropriate forum for the trial of 
the dispute. I would accept those submissions. 

224. The judge and the Court of Appeal rejected that approach on the basis that 
the centre of gravity of the torts lies in Russia. They did so on the basis of the 
evidence that there was considerable activity in Moscow before VTB was chosen 
as the lender. It is said that all the evidence referable to that period would be in 
Russia. There is some force in that but the difficulty facing the respondents is that 
they have not identified what classes of evidence they might wish to adduce about 
what. It is therefore appropriate, as counsel for the respondents himself indicated, 
to approach the case on the basis that VTB will be put to proof of its claims.     

225. The nature of VTB’s claims is summarised in paras 181 to 184 above. VTB 
hopes to be able to call Ms Bragina and others from VTB, although it is right to 
say that Ms Bragina has left VTB and it is no longer in contact with her. There is 
some documentary evidence available in London and Moscow. I see no difficulty 
in any of the VTB witnesses who are now in Moscow or elsewhere coming to 
London to give evidence. The evidence will no doubt focus on the alleged 
representations. As to the allegation that it was represented that Nutritek and RAP 
were not under common control, there is evidence in the emails referred to in para 
174 above. It is not known whether it is said on behalf of the respondents that no 
such representations were made or, if they were made, by whom they were made 
(and with whose knowledge and on whose behalf) and whether they were true. 
Since the respondents have not indicated the nature of their case, it is not known 
what evidence they might wish to adduce on this part of the case. For example, it is 
not known whether Mr Malofeev accepts that he controlled both Nutritek and RAP 
as alleged, although (as stated at para 170 above), the judge found that the 
allegation that RAP was ultimately owned and controlled by Mr Malofeev through 
a web of offshore companies had not been the subject of challenge by him. Mr 
Malofeev is an international business man who is said to control a series of 
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offshore companies. There is no evidence that either he or any other witness could 
not readily come to London. It may equally be said that there is no reason why any 
witness could not go to Moscow. 

226. So, on the first alleged misrepresentation, there seems to me to be no reason 
to depart from the view expressed earlier, namely that the natural forum for the 
resolution of the issues is England. The same is true of the second alleged 
representation. The issues may essentially be whether the facts relating to the dairy 
companies were fairly given to E&Y in Moscow. Much of the information is no 
doubt in Russian and, if detailed evidence is required, it may be in Russia. 
However, Deloittes LLP in London have made a report in English on which VTB 
relies dated 11 April 2011, which analysed the figures provided by Nutritek to 
E&Y and compared them with the financial information provided by the dairy 
companies from their own accounting records, which represent the true trading 
position, as well as information from other sources. It is said that it is apparent 
from Deloitte's opinion that Nutritek very substantially overstated the true 
performance figures for the dairy companies. It is VTB's case that the extent of the 
overstatement is such that it could only have been deliberate.  It seems likely to me 
that any issues under this head could be determined in England or Russia. 

227. In all the circumstances, given that VTB is the claimant and not VTB 
Moscow, I do not agree with the Court of Appeal that the centre of gravity of the 
torts is in Russia. I would hold that VTB has shown that England is clearly or 
distinctly the appropriate forum for the reasons summarised in para 223 above. I 
would therefore allow the appeal on the forum non conveniens point. 

228. I would only add this in the light of the judgments of Lord Mance and Lord 
Neuberger which I have seen since I prepared my own draft. Subject to the general 
point that one of the underlying principles of the CPR is that the parties should co
operate with each other and the court in order that cases are resolved justly, which 
must surely include the necessity for each party to put his cards on the table, I do 
not disagree with the general points made by Lord Neuberger in the early parts of 
his judgment. None of the points I have made above is inconsistent with them. 
Thus, as I see it, even if the burden of proof is on the claimant, the defendant must 
indicate, at least in general terms what positive case he wishes to advance at a 
future trial, whether in England or elsewhere. This should be done shortly and 
concisely. In the instant case no attempt was made to do it at all. 

229. I entirely agree with Lord Neuberger that, where a judge has made no error 
of principle and the only challenge that can be advanced against his or her decision 
depends upon persuading an appellate court to balance the various factors 
differently, an appellate court should not interfere unless the balance struck by the 
judge can be shown to be plainly wrong. The question is whether this is such a 
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case or whether this is a case in which, as VTB says, both the judge and the Court 
of Appeal made errors of principle and that, permission to appeal to this Court 
having been granted, it becomes its responsibility to strike the balance. In my 
opinion, this case is in the second category. 

230. As to the position before the judge, the Court of Appeal held that he had 
wrongly approached the question as a two stage question. However I agree with 
Lord Mance and Lord Neuberger that, even if he did, he ultimately posed the 
correct question. The position as to choice of law is different. The judge erred in 
law in concluding that Russian law was the applicable law by reference to both 
section 11(2)(c) and section 12 of the 1995 Act. The Court of Appeal correctly 
held that he was wrong under section 11(2)(c) but it too was wrong in so far as it 
held that the applicable law was Russian law under section 12. In my opinion, as 
discussed in paras 195 to 210 above, those were errors of principle. Moreover, as 
explained in para 219, they were significant errors, as evidenced by the importance 
attached to the applicable law point by both sides. Both sides naturally took the 
view that whichever was the applicable law provided a strong pointer to the forum 
conveniens. As Lord Mance puts it at para 46, it is generally preferable, other 
things being equal, that a case should be tried in the country whose law applies. 

231. There are to my mind two other important respects in which the courts 
below failed to apply the correct principles. They are the correct approach to the 
significance of, first, the place where the tort was committed and, secondly, the 
fact that the facility agreement contained an English jurisdiction clause. As to the 
first, it is only fair to the judge to note that VTB did not refer to The Albaforth or 
the other cases following it which I have discussed in paras 212 to 217 above. 
Although there is reference in the cases to the proposition that the place of the tort 
is prima facie the natural forum and although of course (as ever) all depends upon 
the circumstances, in the passage quoted from The Albaforth at para 213 above, 
Robert Goff LJ expressed the view that, where the jurisdiction of the court was 
based on the fact that the tort was committed within the jurisdiction, that court was 
the most appropriate court to try the claim on the basis that it was manifestly just 
and reasonable that the defendant should answer there for his wrongdoing. Robert 
Goff LJ there echoed (at p 96) the expression used by Lord Pearson in the 
Distillers case at p 468: see para 212 above. Finally, as I read the speech of Lord 
Steyn in Berezovsky (quoted at para 214 above), the majority of the House of 
Lords approved the proposition that there is no real distinction between treating the 
place of the tort as a prima facie pointer and treating it as a weighty factor. 

232. It is in my opinion a weighty factor here, where the alleged representations 
(if made) were deliberate acts which were committed within the jurisdiction, which 
were intended to be relied upon within the jurisdiction, which were in fact relied 
upon within the jurisdiction and which caused VTB to sustain loss within the 
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jurisdiction. I stress again that this is a claim by VTB and not by VTB Moscow 
and VTB is not suing upon a tort committed in Moscow. 

233. Albeit for understandable reasons, this point was not considered by the 
judge. It follows, as I see it, that he did not take it into account, even in the 
alternative, in carrying out the balancing exercise. In the Court of Appeal the effect 
of the authorities was in my judgment down played.  It is not to my mind a fair 
conclusion based on the authorities that the statements made in Berezovsky can 
“only describe, at best, a prima facie position”, at any rate unless one keeps well in 
mind the reasoning of Lord Goff and Lord Pearson referred to above. Although it 
is fair to say that the Court of Appeal did refer to the passage from the speech of 
Lord Steyn in Berezovsky quoted above, there is no hint that they treated this 
consideration as a weighty factor. For the reasons I have given they should have 
done so. 

234. The second respect in which in my opinion the courts below erred in 
principle relates to the relevance of the English jurisdiction agreement in the 
facility agreement. The judge merely said in para 187 that the English jurisdiction 
and arbitration clauses are a pointer to England but not a strong one, given that the 
claim is a tort claim not a contract claim. He does not explain why the fact that the 
claim is a tort claim leads to the conclusion that the pointer to England is not a 
strong one. He does not address the force of the submissions made on behalf of 
VTB. For the reasons given in paras 220 to 212 above, this is in my opinion a 
strong factor, on the basis that, as Professor Briggs observed, where a person 
fraudulently engineers a contract, not only subject to English law but also subject 
to an English jurisdiction clause, the proper (or natural) place in which to assert a 
claim for substantive liability against him, whether in contract or tort, is England.    

235. The Court of Appeal did not expressly address this point. Lord Neuberger 
says that they must have agreed with the judge. That may be so but, given that the 
judge gave no reasons for his view, it seems to me to be of little assistance to the 
respondents. With respect to him, Lord Neuberger does not as I see it address this 
way of putting the case, which is much narrower than that addressed by Lord 
Neuberger in paras 105 and 106.  In so far as he does address the point, I strongly 
prefer the opinion of Professor Briggs. 

236. In all the circumstances I remain of the view that both the judge and the 
Court of Appeal erred in principle in more than one respect, that it is now for this 
Court to reach its own conclusion on the question whether England is clearly or 
distinctly the appropriate forum for the trial of the dispute or (which amounts to 
the same thing) the forum in which the case can be most suitably tried for the 
interests of all the parties and for the ends of justice. For the reasons I have given, 
my conclusion is that it is.   
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237. In so far as it is suggested by Lord Neuberger and Lord Wilson that this 
approach is to assume what VTB has to prove, namely that Mr Malofeev was 
guilty of deceit, I respectfully disagree. The approach I favour does not assume 
that VTB will succeed but is based upon the fact that it has been held that VTB has 
at least a good arguable case on each of these factors: (1) the tort alleged was 
committed in England; (2) English law is the applicable law under the 1995 Act; 
(3) the respondents made fraudulent representations which induced VTB to enter 
into the facility agreement which is not only subject to English law but also subject 
to an English jurisdiction clause; and (4) the loss sustained as a result of lending 
money in England pursuant to the facility agreement was incurred in England.  In 
all these circumstances England is clearly and distinctly the proper (or natural) 
place in which to assert a claim for damages for fraudulent representation against 
the respondents. I recognise that, as pointed out by Lord Mance there are many 
factors which connect the underlying dispute with Russia but many of them are 
evidential and, indeed, many of them treat the claim as if it were a claim by VTB 
Moscow or the VTB Group, which it is not. As Lord Wilson observes, the 
defendant’s points primarily go to practicality, but it seems to me that a trial could 
perfectly well take place in England or Russia but that England is the natural 
forum for the reasons I have given. In all the circumstances I would allow the 
appeal on the forum non conveniens point.   

Piercing the corporate veil 

238. I agree with Lord Neuberger that this is not a case in which it would be 
appropriate to pierce the corporate veil on the facts. I would however wish to 
reserve for future decision the question what is the true scope of the circumstances 
in which it is permissible to pierce the corporate veil. That includes the question 
whether Antonio Gramsci Shipping Corpn v Stepanovs [2011] EWHC 333 
(Comm), [2011] 1 Lloyd’s Rep 647 was correctly decided.                 

The WFO 

239. Since the appeal is to be dismissed, I agree with Lord Neuberger that the 
discharged freezing order should remain discharged and that the temporary WFO 
should be discharged as well. 

LORD REED (dissenting) 

240. In relation to the first question in this appeal, namely whether the 
permission granted ex parte to VTB to serve the proceedings out of the jurisdiction 
should be set aside, I have reached the same conclusion as Lord Clarke. I do not 
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question the general points made by Lord Neuberger at paragraphs 79 to 93 of his 
judgment. Nevertheless, it appears to me that the courts below erred in law in their 
approach to this question.  In particular, as explained by Lord Clarke, they erred (i) 
in concluding that the applicable law was Russian law rather than English law and 
(ii) in failing to attach appropriate weight to the fact that the alleged tort was 
committed in England, in accordance with the line of authority including The 
Albaforth [1984] 2 Lloyd’s Rep 91 and Berezovsky v Michaels [2000] 1 WLR 
1004. 

241. These errors, particularly when considered cumulatively, appear to me to 
have been material. I recognise that the Court of Appeal stated (para 166) that, 
even if it had concluded that the applicable law was English law, this would not 
have been a factor that would weigh heavily, “precisely because if the defendants 
wished to allege and plead that the applicable law was Russian law, both sides 
would have had to prepare for a trial on that basis”. The fact of the matter is 
however that the defendants have not pleaded, or indicated any intention to plead, 
that the applicable law is Russian law. Since the approach of the courts below was 
flawed in principle, it appears to me that this court has no alternative but to 
reconsider the question on a proper basis. 

242. Having done so, I have reached the same conclusion as Lord Clarke, 
essentially for the reasons stated at paragraphs 223 to 227 of his judgment.  

243. In relation to the second question, namely whether VTB should be allowed 
to amend its statement of case so as to add a claim of damages for breach of 
contract, based upon “piercing the corporate veil”, I agree that permission should 
be refused, for the reasons given by Lord Neuberger. 

244. Since the appeal is being dismissed, I also agree that the discharged 
freezing order should remain discharged, and that the temporary freezing order 
should also be discharged. 
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