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IN THE UNITED STATES BANKRUPTCY COURT 

CENTRAL DISTRICT OF CALIFORNIA  

LOS ANGELES DIVISION 

ARNOLD & PORTER KAYE SCHOLER LLP 
Brian K. Condon (Bar No. 138776) 
brian.condon@arnoldporter.com 
Oscar Ramallo (Bar No. 241487) 
oscar.ramallo@arnoldporter.com 
777 South Figueroa Street, 44th Floor 
Los Angeles, CA 90017-5844 
Telephone:  +1 213.243.4000 
Facsimile:   +1 213.243.4199 
 
ARNOLD & PORTER KAYE SCHOLER LLP 
Michael L. Bernstein (Pro Hac Vice) 
michael.bernstein@arnoldporter.com 
601 Massachusetts Avenue, NW 
Washington DC 20001-3743 
Telephone:  +1 202.942.5000 
Facsimile:   +1 202.942.5999 
 
Attorneys for Defendants 
Universal Leader Investment Limited,  
Glove Assets Investment Limited,  
Truly Great Global Limited, and Li Qi 
 

In re: 

ZETTA JET USA, LTD., a California corporation, 

Debtor. 

 Lead Case No.: 2:17-bk-21386-SK 
Chapter 7 
Jointly Administered With: 
Case No.: 2:17-bk-21386-SK 
 
Adv. Proc. No. 2:19-AP-01383-SK 
 
DEFENDANT LI QI’S REPLY IN 
SUPPORT OF MOTION TO DISMISS 
COUNTS I, II, VII, VIII, AND  IX OF 
AMENDED ADVERSARY 
COMPLAINT FOR LACK OF 
PERSONAL JURISDICTION,  
INSUFFICIENT SERVICE OF 
PROCESS, AND FAILURE TO STATE 
A CLAIM 
 

In re: 

ZETTA JET PTE, LTD., a Singaporean corporation, 

Debtor. 
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JONATHAN D. KING, solely in his capacity as 
Chapter 7 Trustee of Zetta Jet USA, Inc. and Zetta  
Jet PTE, Ltd. 

Plaintiff, 

v. 

YUNTIAN 3 LEASING CO. DESIGNATED 
ACTIVITY CO. F/K/A YUNTIAN 3 LEASING CO. 
LTD., ET AL.  

Defendants 

 Hearing:  

Date: August 11, 2021 
Time: 9:00 a.m. 
Place: Courtroom 1575 

255 East Temple Street 
Los Angeles, CA 90012   
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DEFENDANT LI QI’S REPLY ISO MOTION TO DISMISS AMENDED ADVERSARY COMPLAINT 

INTRODUCTION 

 The UL Defendants are each BVI entities that leased airplanes to, provided financing to, 

and/or made investments in Zetta PTE, a Singapore entity.  The UL Defendants lost tens-of-millions 

of dollars in their dealings with Zetta PTE and are thus -- as the Trustee has acknowledged -- the 

largest victim of Zetta PTE’s alleged fraud.  In this adversary proceeding, the Trustee has sued the 

UL Defendants and has also named, as an additional defendant, Li Qi, who is a citizen and resident 

of China and the director of each of the UL Defendants.  Li Qi moved to dismiss this adversary 

proceeding for lack of personal jurisdiction, because he did not have minimum contacts with the 

forum and the exercise of jurisdiction over him would violate due process.  The Trustee argues that 

Li Qi is subject to personal jurisdiction on avoidance and recovery claims in California because 

Zetta PTE’s subsidiary, Zetta USA, had substantial contacts with California.  But the Trustee’s 

argument fails as a matter of law because “however significant the plaintiff's contacts with the forum 

may be, those contacts cannot be decisive” in determining personal jurisdiction.  Walden v. Fiore, 

571 U.S. 277, 285 (2014) (emphasis added).  By failing to show that Li Qi—as opposed to Zetta 

USA—had minimum contacts with the forum, the Trustee fails to establish jurisdiction over Li Qi 

under a minimum contacts theory. 

 The Trustee also argues that Li Qi waived any objection to, and implicitly consented to, 

jurisdiction over him in this adversary case because, at the start of the bankruptcy proceeding, Li Qi 

was one of several objectors to an emergency motion to appoint a chapter 11 trustee, which objection 

sought more time to respond to the emergency motion and questioned the corporate authorization of 

the bankruptcy filing, without uttering the magic words “special appearance.”  Paradoxically, Li Qi’s 

raising questions regarding whether the bankruptcy filing was duly authorized, in the Trustee’s view, 

serves as Li Qi’s consent to the bankruptcy court’s jurisdiction over him for all purposes because he 

did not incant the magic words.  The Trustee’s argument fails because “Federal Rule of Civil 

Procedure 12 abolished the distinction between general and special appearances when the Federal 

Rules were adopted in 1938.”  S.E.C. v. Wencke, 783 F.2d 829, 833 n.3 (9th Cir. 1986).  The Ninth 

Circuit does not determine waiver based on magic words, but rather on whether the defendant evinced 

a “conscious decision to settle all aspects of a dispute” in the forum.  Dow Chem. Co. v. Calderon, 
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422 F.3d 827, 834 (9th Cir. 2005).  Li Qi has never expressly or impliedly consented to settle all 

potential disputes with the Trustee in this forum, and the Trustee does not contend otherwise. 

 The Trustee also argues that, even if Li Qi lacks the minimum contacts necessary to assert 

personal jurisdiction over him, he should be considered the “alter ego” of the UL Defendants under 

California alter ego law, and be subjected to personal jurisdiction based on two of the UL Defendants 

submitting to jurisdiction by filing a proof of claim in Zetta PTE’s bankruptcy case.  But the 

Trustee’s argument fails because courts in the Ninth Circuit apply substantive alter ego law, not 

forum alter ego law, to determine whether the exercise of jurisdiction based on alter ego is 

permissible.  E.g. In re Hydroxycut Mktg. & Sales Practices Litig., 810 F. Supp. 2d 1100, 1107 (S.D. 

Cal. 2011).  Here, under the applicable Restatement conflict of law rules adopted by the Ninth 

Circuit, In re Sterba, 852 F.3d 1175, 1179 (9th Cir. 2017), the law of the place of incorporation 

applies to alter ego issues.  The UL Defendants’ place of incorporation is the BVI, and both parties’ 

BVI law experts agree that veil piercing is not available on the claims actually pleaded by the Trustee. 

 The Trustee responds by citing numerous cases where forum alter ego law was applied 

when no party contested applicable law or claimed that there was any conflict between forum law 

and place of incorporation law.  Indeed, the Trustee goes so far as to cite the briefs filed in one case 

because the court’s opinion did not address a conflict of law dispute and therefore did not even 

disclose the place of incorporation.  Dkt. 257 at 25.  The Trustee’s approach is misguided because, 

when no party raises a conflict of law issue, courts typically apply forum law by default because 

they presume forum law is the same as any potentially applicable foreign law.  Restatement 

(Second) of Conflict of Laws § 136, cmt. h (1971) (“[T]he forum may presume that the foreign law 

is the same as its own local law.”).  Unlike the cases the Trustee cites, Li Qi has raised a conflict of 

law issue, and in such circumstances the applicable Ninth Circuit conflict of law rules (as well as 

California choice of law rules) select the law of the place of incorporation as the governing law.  

Volvo Const. Equip. Rents, Inc. v. NRL Rentals, LLC, 614 F. App'x 876, 879 (9th Cir. 2015) 

(applying place of incorporation law over forum law); Leitner v. Sadhana Temple of New York, 

Inc., No. CV 13-07902 MMM (EX), 2014 WL 12588643, at *16 (C.D. Cal. Oct. 17, 2014) (same). 

 Under applicable BVI law, the Trustee cannot use veil piercing to impute the UL 
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Defendants’ minimal contacts with the forum to Li Qi, because Li Qi did not use the corporate form 

to evade any preexisting personal liability to Zetta PTE, as both parties’ BVI law experts agree.  

Even under inapplicable forum law (California), the Trustee fails to plead or establish the critical 

element of alter ego law -- that an inequitable result occurred due to use of the corporate form to 

frustrate a meritorious claim, the perpetuation of a fraud by the defendant, or the fraudulent 

avoidance of personal liability.  The Trustee disregards this requirement entirely, because he cannot 

establish that the UL Defendants’ infusion of $54 million and the use of two $50 million airplanes to 

Zetta PTE was inequitable or that the UL Defendants or Li Qi incurred any obligations, claims, or 

personal liability in the process.  The simple fact that the Trustee asserts claims against the UL 

Defendants now does not establish an inequitable result as a matter of California alter ego law.  Mid-

Century Ins. Co. v. Gardner, 9 Cal. App. 4th 1205, 1213 (1992); Associated Vendors, Inc. v. 

Oakland Meat Co., 210 Cal. App. 2d 825, 842 (1962). 

 The Trustee also argues that Li Qi is subject to personal jurisdiction on the automatic stay 

claim because he had knowledge of the United States bankruptcy proceeding in this Court when he 

allegedly caused Truly Great to initiate a lawsuit in Singapore.  But the Trustee does not dispute 

that the only reason the automatic stay claim has any relationship to California is the unilateral 

action of Zetta PTE in choosing to file bankruptcy in California.  Under binding Supreme Court 

authority, “it is … insufficient to rely … on the ‘unilateral activity’ of a plaintiff” to establish 

personal jurisdiction over a defendant.  Walden, 571 U.S. at 286.  In any event, analyzing 

jurisdiction on the automatic stay claim is all but an academic exercise at this point.  The Trustee 

does not dispute that his automatic stay claim must be dismissed because a damage claim for 

violation of the automatic stay is not available to a corporate debtor.  In re Goodman, 991 F.2d 613, 

619 (9th Cir. 1993).  The Trustee also does not dispute that Li Qi’s contacts related to the alleged 

violation of the automatic stay have no relevance to the Court’s determination of personal 

jurisdiction on the separate avoidance and recovery claims. 

Finally, Li Qi moved to dismiss the avoidance, recovery and automatic stay claims against 

him under Rule 12(b)(6) for failure to state a claim, for all the same reasons that those claims are 

subject to dismissal on the UL Defendants’ motion to dismiss (Dkt. 238).  The Trustee does not 
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plead any separate or additional reason why those claims are viable as against Li Qi, and they are 

not.  Thus, the Trustee’s claims fail for the same reasons, as well as the fact that under applicable 

BVI alter ego law, Li Qi is not personally liable for the Trustee’s claims against the UL Defendants.  

Li Qi was not subject to a pre-existing personal liability when he caused the UL Defendants to enter 

into the challenged transactions, as is undisputedly required to support veil piercing under BVI law. 

 The Court should grant Li Qi’s motion to dismiss under Rules 12(b)(2) and 12(b)(6). 

ARGUMENT 

I. Li Qi Has Not Impliedly Consented to Jurisdiction. 

The Trustee first argues that Li Qi waived his objection to personal jurisdiction by purported 

“extensive” participation in the bankruptcy proceeding without making a “special appearance.”  

Dkt. 257 at 10, 15.  The Trustee’s argument is wrong on the law, because the Ninth Circuit has 

abolished the “special appearance” doctrine and has held that participation in one proceeding does 

not necessarily serve as a waiver or consent to jurisdiction in all related proceedings.  The Trustee’s 

argument is also wrong on the facts, which are a matter of record, because Li Qi has not 

“extensively” participated in the bankruptcy proceeding and because Li Qi reserved his right to 

contest personal jurisdiction from the start of his limited participation in the bankruptcy case. 

In Dow Chem. Co. v. Calderon, 422 F.3d 827, 834 (9th Cir. 2005), the Ninth Circuit held 

that a defendant may waive an objection to jurisdiction by implied consent if he “has chosen to 

commence the action or a related action in the very forum in which it is contesting personal 

jurisdiction.”  Id. (emphasis original; quoting PaineWebber Inc. v. Chase Manhattan Private Bank 

(Switzerland), 260 F.3d 453, 460 & n. 8 (5th Cir.2001)).  On the other hand, a defendant who has 

only “defended against [related] actions” in the same forum does not necessarily consent to 

jurisdiction in all related actions.  Dow Chemical, 422 F.3d at 835 (emphasis original).  The 

touchstone is whether there can fairly be an “imputation of a conscious decision to settle all aspects 

of a dispute” in the forum.  Id. at 835 (emphasis added). 

In conducting this analysis, a court considers the substance of the relief the defendant 

sought, rather than whether he incanted the magic words “special appearance.”  S.E.C. v. Wencke, 

783 F.2d 829, 833 n.3 (9th Cir. 1986).  This is because “Federal Rule of Civil Procedure 12 
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abolished the distinction between general and special appearances when the Federal Rules were 

adopted in 1938.”  Id.; see also id. (“[D]eLusignan’s counsel could have presented evidence, 

questioned witnesses, or raised arguments on the merits of the disgorgement proceeding without 

sacrificing his client’s right to challenge the court’s jurisdiction.”); Wright v. Yackley, 459 F.2d 

287, 291 (9th Cir. 1972) (holding special appearances abolished).  Thus, a litigant is “no longer 

required at the door of the federal courthouse to intone that ancient abracadabra of the law … in 

order by its magic power to enable himself to remain outside even while he steps in.”  Orange 

Theatre Corp. v. Rayherstz Amusement Corp., 139 F.2d 871, 874 (3d Cir. 1944).1 

In re CHC Grp. Ltd., No. 3:17-CV-00075-C, 2017 WL 1380514, at *8 (Bankr. N.D. Tex. 

Mar. 28, 2017), is instructive of these principles in the bankruptcy context.  There, Airbus 

participated in a bankruptcy by (i) filing a notice of appearance; (2) serving on the unsecured 

creditors committee; (3) filing proofs of claims as to certain debtors; and (4) objecting to a Rule 

2004 examination.  Rejecting the argument that “by filing a notice of appearance and participating 

in a bankruptcy case, a creditor subjects itself to the personal jurisdiction of the bankruptcy court 

for all times for all issues,” the Court held Airbus was not subject to personal jurisdiction in an 

adversary proceeding.  Id. at *10.  While Airbus had submitted a proof of claim for goods and 

services provided to Debtor Heli-One, the adversary proceeding against Airbus was brought by 

plaintiff ECN for negligence relating to a helicopter crash.  Id. at 11.  The Court reasoned the mere 

fact that Airbus had filed proofs of claims “is insufficient for this Court to find that Airbus has 

consented to the Bankruptcy Court’s personal jurisdiction over it for unrelated claims.”  Id. 

Here, the Trustee identifies only four filings allegedly submitted by Li Qi, none of which 

remotely suggest a “conscious decision to settle all aspects of the dispute” in this forum.  Dow 

Chemical, 422 F.3d at 835.  First, at the start of the bankruptcy case (which was commenced by 

 

1 US Philips Corp. v. KXD Tech., Inc., No. CV0508953DMGPLAX, 2014 WL 12564095, at *7 
(C.D. Cal. June 24, 2014), relies on Federal Rule of Civil Procedure 12(h)(1) for the proposition 
that “[a]n appearance without objection to jurisdiction waives defects in personal jurisdiction.”  
Under that rule, a party to a lawsuit waives a personal jurisdiction objection if the objection is “not 
included in a preliminary motion under Rule 12 as required by Rule 12(g) or, if no such motion is 
made, [it is] not included in the responsive pleading or an amendment as of right to that pleading 
under Rule 15(a).”  5C Fed. Prac. & Proc. Civ. § 1391 (3d ed.).  Because Li Qi filed a motion to 
dismiss for lack of personal jurisdiction as his initial response, Li Qi has not waived a personal 
jurisdiction objection pursuant to Rule 12(h)(1). 

Case 2:19-ap-01383-SK    Doc 305    Filed 07/09/21    Entered 07/09/21 10:48:30    Desc
Main Document      Page 16 of 48



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 -6- 
DEFENDANT LI QI’S REPLY ISO MOTION TO DISMISS AMENDED ADVERSARY COMPLAINT 

other directors of Zetta PTE, without telling Li Qi about it in advance), Li Qi, along with the UL 

Defendants, filed a notice of appearance requesting that they be served notice of pleadings filed in 

the bankruptcy case.  Zetta USA Dkt. 68.  Because the mere filing of a notice of appearance does 

not imply consent to settle all aspects of a dispute in the forum, courts have repeatedly found that 

“personal jurisdiction [is] not waived where defendant filed a notice of appearance.”  Rhodes v. 

Biomet, Inc., No. SA-CV-191534-DOCD-FMx, 2020 WL 1955308, at *2 (C.D. Cal. Jan. 22, 2020) 

(citing Freeney v. Bank of Am. Corp., No. CV-1502376-MMM-PJWx, 2015 WL 4366439, at *20 

(C.D. Cal. July 16, 2015)).  And, even if magic words were required, the document contains them.  

The notices states it “shall not be deemed or construed to be (a) consent to jurisdiction of the Court 

over Mr. Li … or (b) waiver of the rights of Mr. Li … (iv) to contend that jurisdiction or venue in 

this Court is improper or inappropriate.”  Zetta USA Dkt. 68 at 2. 

Second, the Trustee notes that one of Li Qi’s lawyers filed a pro hac vice application.  Zetta 

USA Dkt. 434.  As with notices of appearance, “motions for admission pro hac vice are not the 

defensive moves in which a waiver of personal jurisdiction can occur.”  Freeney v. Bank of Am. 

Corp., 2015 WL 4366439, at *20. 

Third, one day after having retained US counsel, Li Qi joined the UL Defendants in filing a 

brief preliminary objection to the debtors’ emergency motion to appoint a chapter 11 trustee, 

wherein he requested additional time to respond to the motion so that more facts could be gathered 

and presented to the Court.  Zetta USA Dkt. 69.  Far from consenting to the Court’s settling all of 

the aspects of any disputes he might ever have with the Trustee, the filing by the UL Defendants 

and Li Qi stated “[t]here is a serious question regarding whether the Debtor’s bankruptcy filing [] 

was properly authorized.”  Id. at 3 n.1.  Li Qi (and the other objecting entities) asserted that “[t]he 

bankruptcy filings may therefore not have been properly authorized” and therefore “Mr. Li and the 

Li Entities reserve all of their rights in that regard.”  Id. (emphasis added).  Li Qi’s reservation of 

all his rights—including rights regarding the Court’s jurisdiction—is wholly inconsistent with the 

Trustee’s argument that Li Qi impliedly consented by his conduct that he would be subject general 

jurisdiction in the bankruptcy court.  Id. 

Fourth, the Trustee asserts that Li Qi filed an objection to an administrative expense.  Dkt. 
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405.  But the pleading the Trustee cites, on its face, was filed by “Truly Great Global Ltd., 

Universal Leader Ltd. and Glove Assets Investments Ltd.”  Id. at 2.  While the signature block 

appropriately disclosed that Arnold & Porter is counsel for Li Qi, as well as counsel for the UL 

Defendants, Li Qi himself did not join in this objection.  Id.  Even if Li Qi had joined in the  

objection, there is nothing in the objection that suggests Li Qi consented to the Court’s jurisdiction 

over him in an adversary proceeding that would not be filed for another two years and that raises 

entirely distinct issues from the administrative expense objection.  Cf. Bauman v. DaimlerChrysler 

AG, No. C-04-00194 RMW, 2005 WL 3157472, at *9 (N.D. Cal. Nov. 22, 2005) (“[A] single 

defendant-initiated lawsuit does not establish general jurisdiction”).  Because none of the filings the 

Trustee points to remotely suggests “imputation of a conscious decision [by Li Qi] to settle all 

aspects of [the] dispute” raised in this adversary proceeding, Li Qi did not waive personal 

jurisdiction by implied consent.  Dow Chemical, 422 F.3d at 835. 

In support of his argument that Li Qi consented to jurisdiction by waiver, the Trustee contends 

that Li Qi’s participation “is even more extensive than the creditor’s participation in Simon.”  Dkt. 257 

at 9-10 (citing In re Simon, 153 F.3d 991 (9th Cir. 1998)).  The Trustee’s comparison is frivolous. 

In Simon, a creditor filed a proof of claim for $37 million.  In re Simon, 153 F.3d at 994.  

After the bankruptcy court issued a discharge order, the creditor filed a complaint for declaratory 

relief in the bankruptcy court asking the court to declare that the discharge order was not 

enforceable outside of the United States.  Id. at 994-95.  The creditor litigated its complaint all the 

way to final judgment and lost.  Id. at 995.  After losing in the bankruptcy court, the creditor 

appealed to the district court and then to the Ninth Circuit.  Id. at 997.  The Ninth Circuit held that 

the discharge order was enforceable in Hong Kong because the creditor’s decision “acceding to 

bankruptcy court jurisdiction so that it might recover a portion of the money it was owed” by filing 

a proof of claim necessarily came with the tradeoff that it “could be subjected it to the court’s 

discharge order pursuant to 11 U.S.C. § 524” after the court resolved the claims.  Id. at 998.  

Unlike the creditor in Simon, Li Qi has not filed a proof of claim.  He has not filed a 

complaint in the bankruptcy court that he litigated all the way to the Ninth Circuit -- nor, for that 

matter, any complaint in the bankruptcy court. And he has not sought any form of affirmative relief 
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to obtain assets from the estates, such that it would be fair to subject him to general personal 

jurisdiction with respect to whatever claims the Trustee might bring.  To the contrary, the only 

“relief” Li Qi ever sought was an extension of time to respond to an emergency motion for 

appointment of a trustee, while reserving all of his rights, including with respect to Court’s 

jurisdiction.  Zetta USA Dkt. 69 at 3 n.1.  As in In re CHC Group, Li Qi’s request for an extension 

of time cannot serve as his consent to jurisdiction because it is “legally distinct and wholly 

unrelated” to the issues raised in this adversary proceeding.  2017 WL 1380514, at *10. 

The remaining cases the Trustee cites are similarly distinguishable because they involve 

actual, extensive participation in the same or closely related proceedings2 or involved individuals 

who were indisputably subject to personal jurisdiction on other grounds.3   

In short, the Trustee’s argument that preservation of a personal jurisdiction objection 

requires a magical incantation of the words “special appearance” is not the law in the Ninth Circuit 

or anywhere else.  Li Qi’s participation in minimal court filings, completely unrelated to this 

adversary proceeding and the claims asserted  herein, did not manifest his consent to the Court 

deciding the claims raised against him by the Trustee in this adversary proceeding.  Li Qi reserved 

all of his rights in his one and only substantive filing in the bankruptcy case (Zetta USA Dkt. 69 at 

3 n.1), and he has preserved his personal jurisdiction objection by filing a timely motion to dismiss 

in this adversary proceeding.  The Court should therefore reject the Trustee’s argument that Li Qi 

waived his objection to personal jurisdiction. 

 

2 In re Millenium Seacarriers, Inc., 419 F.3d 83, 98 (2d Cir. 2005) (defendants “actively litigated 
their lien claims through to the conclusion of the adversary proceeding, declined to withdraw from 
the proceeding when given an opportunity to do so, and never disputed personal jurisdiction.”); In 
re Vrabel, No. BAP NC-04-1331-PBS, 2005 WL 6960238, at *1 (B.A.P. 9th Cir. June 17, 2005) 
(debtor’s spouse subject to 180 day bar from filing a subsequent bankruptcy where she filed 
multiple motions for 2004 exams, opposed motion for relief from stay, and responded to order to 
show cause concerning her conduct); Jes Solar Co. Ltd. v. Tong Soo Chung, 725 F. App’x 467, 472 
(9th Cir. 2018) (defendants “filed over 40 motions” without raising personal jurisdiction objection); 
In re Wells, No. 2:15-BK-27834-BB, 2017 WL 4768106, at *3 (B.A.P. 9th Cir. Oct. 10, 2017) 
(appellant opposed motion to determine fair market value but “did not raise this issue [of personal] 
jurisdiction in the bankruptcy court” and instead raised the issue for the first time on appeal) 
3 Matter of Rimsat, Ltd., 98 F.3d 956, 961 (7th Cir. 1996) (“Hilliard is a U.S. citizen, incontestably 
within the jurisdiction of the Congress of the United States, which can by statute (the automatic 
stay) forbid him to conduct proceedings anywhere in the world that would affect the debtor's 
property.”) 
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II. Li Qi Is Not Subject To Personal Jurisdiction on the Avoidance and Recovery Claims. 

A. Li Qi Did Not Purposefully Avail Himself of or Purposefully Direct His 
Activities to the Forum. 

The Trustee contends that Li Qi purposefully availed himself of California because he 

allegedly submitted a pleading in a separate action arguing that he has a fundamental right to access 

the courts in California.  Dkt. 257 at 11.  The Trustee’s opposition brief fails to address the many 

problems with this argument that Li Qi identified in his moving papers:  (1) Li Qi did not submit 

the pleading to which the Trustee refers;4 (2) case law establishes that filing and litigating a lawsuit 

is insufficient to establish purposeful availment for purposes of a separate lawsuit raising different 

claims; and (3) this pleading could not be the “but for” cause of the Trustee’s claims because the 

pleading post-dates all of the acts for which the Trustee seeks to hold Li Qi liable.  Dkt. 239 at 18-

19.  The Trustee’s arguments therefore fails for all of these unrebutted reasons. 

The Trustee next argues “it is more than enough to show purposeful availment” if the 

contracts at issue “contemplated substantial consequences in California” and “referenced certain 

effects in California.”  Dkt. 239 at 11. But the Trustee fails to address controlling authority cited in 

the moving papers, that “foreseeability is not a ‘sufficient benchmark’ for exercising personal 

jurisdiction.”  Dkt. 239 at 17 (quoting Schwarzenegger v. Fred Martin Motor Co., 374 F.3d 797, 

806 (9th Cir. 2004) (quoting Burger King Corp. v. Rudzewicz, 471 U.S. 462, 474 (1985))).   

Burger King, on which the Trustee relies, does not hold that it is enough for the contract to 

have effects in the forum.  Dkt. 257 at 11.  It holds that jurisdiction is proper only if “the 

defendant's conduct and connection with the forum State are such that he should reasonably 

anticipate being haled into court there.”  Burger King, 471 U.S. at 474 (cit. omitted; emphasis 

added).  In Burger King, the defendant reached out to a Florida corporation (Burger King), took a 

franchisee training class in Florida, and obligated himself to make payments to Florida for twenty 

years, in exchange for the franchisee benefits offered by the Florida corporation.  Id. at 481.  The 

contracts were entered into in Miami, contained a Florida choice of law provision, and all decision-

making authority for the ongoing performance of the contract was vested in Miami.  The Court held 

 

4 Despite the moving papers pointing out this problem, the Trustee inexplicably makes the false 
statements that “Li has personally appeared in California state court” and that “he,” personally, 
made this argument.  Dkt. 257 at 4 (emphasis added).   
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the defendant’s “carefully structured 20-year relationship that envisioned continuing and wide-

reaching contacts with Burger King in Florida” as a franchisee meant the possibility he could be 

sued in Florida “can in no sense be viewed as ‘random,’ ‘fortuitous,’ or ‘attenuated.’”  Id. at 480. 

Unlike Burger King, Li Qi did not enter into a long-term contract with a forum resident in 

which it was contemplated he would personally have “wide reaching contacts” with the forum.5  

Rather, Li Qi authorized BVI corporate entities to enter into contracts with a Singapore entity.  The 

contracts did not envision any performance by the UL Defendants in California, much less decades 

of performance in California.  The contracts did not envision any personal performance by Li Qi at 

all.  And all of the contracts contained venue and choice of law provisions selecting non-US 

jurisdictions.  Nothing about these contracts remotely suggests that Li Qi (or even the UL 

Defendants) “purposefully availed himself of the privilege of doing business” in the forum.  

Schwarzenegger, 374 F.3d at 802. 

Indeed, the Trustee concedes it is not Li Qi that would have contacts with California as a 

result of these contracts, but Zetta PTE’s subsidiary, Zetta USA.  Dkt. 257 at 12 (arguing the claims 

would not have arisen but for “the activities related to [Zetta USA], a California-based 

corporation”).  But the Trustee’s proposed rule of decision -- that an officer of a foreign corporation 

is subject to personal jurisdiction in the US if he authorizes his foreign corporation to make a loan 

or lease property to another foreign corporation that has a US subsidiary -- would be a dangerous 

expansion of personal jurisdiction.  The Trustee’s test is contrary to Ninth Circuit law, which looks 

to “the defendant’s actions in the forum,” not the actions of the plaintiff’s subsidiary.  

Schwarzenegger, 374 F.3d at 802; McGlinchy v. Shell Chem. Co., 845 F.2d 802, 816 (9th Cir. 

1988) (“[Plaintiffs’] statement that they ‘performed 90% of [their] activities in the Bay Area,’ even 

if accurate, describes only unilateral activity. Again, such activity fails to create personal 

jurisdiction over [Defendant].”). 

While the Trustee also relies on his conclusory allegations that the contracts “included 

 

5 Similarly, GT Sec., Inc. v. Klastech GmbH, No. C-13-03090 JCS, 2014 WL 2928013, at *9 (N.D. 
Cal. June 27, 2014), relied heavily on Burger King to hold a defendant who contracted with a 
California corporation that established “a long-term relationship that contemplated continuous 
contact with California” was subject to jurisdiction in California.  Unlike GT Sec., Li Qi did not 
enter any contracts with a California corporation (or, personally, with anyone at all), and did not 
commit to a long term performance of obligations in California.   
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regular communications to and from California” by some unnamed individuals, that too is 

insufficient to establish personal jurisdiction.  Dkt. 257 at 11 (citing Dkt. 232 ¶ 45).  Here, Li Qi 

conducted business in California only incidental to minimal vacations or visits to colleges with his 

son, quintessential examples of fortuitous contacts that are insufficient to establish jurisdiction. 

Sending some business-related emails from California, when Li Qi happened to be in California for 

completely unrelated purposes, surely does not constitute purposeful availment that would give rise 

to personal jurisdiction.  See Casa Blanca de Punta Mita v. Rayment, No. 3:18-CV-2297-WQH-

BGS, 2019 WL 1299038, at *4 (S.D. Cal. Mar. 20, 2019) (“Rayment’s vacation home in Riverside 

County and Rayment’s physical presence in California when he provided advice on how to form 

Casa Blanca de Punta Mita, a Mexican corporation in Mexico, do not form a sufficient basis for 

specific jurisdiction.”).6   Likewise, to the extent the Trustee speculates that officers of Zetta PTE, a 

Singapore corporation, may have incidentally communicated with Li Qi from California, such 

speculation, even if accurate, that would only establish incidental contact by third-parties, not 

purposeful availment by Li Qi.  See McGlinchy, 845 F.2d at 816 (“The parties conducted contract 

execution and termination by international mail. Such contacts are insufficient to constitute an act 

purposefully availing SICC of California laws.”). 

In short, Li Qi caused BVI corporations to loan money and lease planes to a Singapore 

corporation.  Because Li Qi did not avail “himself of the privilege of doing business in [the] forum” 

or “invoke[e] the benefits and protections of its laws,” he is not subject to personal jurisdiction.  

Schwarzenegger, 374 F.3d at 802.  

B. Li Qi’s Forum Contacts Are Not the But-For Cause of the Trustee’s Claims. 

Li Qi’s moving papers establish that personal jurisdiction must be established on a claim-by-

claim basis.  Dkt. 239 at 19.  Li Qi’s moving papers also establish that the conduct constituting the 

alleged violation of the automatic stay cannot be the but-for cause of the Trustee’s avoidance claims, 

because all such alleged conduct occurred long after Zetta PTE incurred the obligations the Trustee 

 

6 Peterson v. Highland Music, Inc., 140 F.3d 1313, 1320 (9th Cir. 1998), on which the Trustee 
relies, held that defendants were subject to personal jurisdiction in California where they engaged 
in contract negotiations with California companies, possibly traveled to California to negotiate the 
contracts in California, and formed the contracts in California.  Li Qi is not alleged to have 
negotiated and executed contracts with a California corporation or travelled to California to do so.  
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seeks to avoid.  Id.  While the Trustee’s opposition lumps together the personal jurisdiction analysis 

of all claims into a single argument section, he does not dispute either of these two points (Dkt. 257 

at 10-14), nor could he.  Thus, for the unrebutted reasons in Li Qi’s moving papers, the Court may 

not consider contacts related to the alleged violation of the automatic stay (which occurred in 2017 

and are insufficient themselves) to assess personal jurisdiction on the avoidance claims. 

The only argument the Trustee makes on but-for causation on the avoidance claims is a 

conclusory sentence contending that “‘there is no dispute that the claims against [Li] would not 

have arisen but for [Li’s] California activities—namely, the activities related to [Zetta USA],’ a 

California-based corporation and Zetta PTE.”  Dkt. 257 at 12 (quoting Tatung Co. v. Shu Tze Hsu, 

43 F. Supp. 3d 1036, 1050 (C.D. Cal. 2014)).  This argument is divorced from reality.  The Trustee 

engages in sleight-of-hand by equating Li Qi’s activities with the activities of the plaintiff (Zetta 

PTE, through the Trustee) and its subsidiary (Zetta USA).  The Court must reject the Trustee’s 

strategem here, because “however significant the plaintiff's contacts with the forum may be, those 

contacts cannot be decisive” in determining personal jurisdiction.  Walden v. Fiore, 571 U.S. 277, 

285 (2014) (internal quot. omitted).  “[T]he plaintiff cannot be the only link between the defendant 

and the forum. Rather, it is the defendant's conduct that must form the necessary connection with 

the forum State that is the basis for its jurisdiction over him.” Id.7 

Because the Trustee points only to the plaintiff’s and its subsidiary’s forum contacts as the 

but-for cause of his claims—and not Li Qi’s forum contacts—the Trustee cannot establish Li Qi is 

subject to personal jurisdiction on the avoidance claims. 

C. Exercise of Jurisdiction Over Li Qi Would Be Unreasonable. 

Because the Trustee has not established purposeful availment or a but-for connection 

between Li Qi’s forum contacts and the claims, the Court may dismiss the avoidance and recovery 

claims without reaching the reasonableness factors.  If the Court nevertheless considers these 

factors, all of the Trustee’s arguments on the factors are unavailing.  

 

7 Tatung is not to the contrary.  There, defendants set up WDE, a California corporation, as a 
vehicle to carry out an elaborate fraud.  Tatung Co. 43 F. Supp. 3d at 1050.  The Court held the 
defendants were subject to personal jurisdiction based on defendants’ contacts with California—
setting up a sham California corporation—not based on the plaintiff’s California contacts, as the 
Trustee attempts to do here. 
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The Trustee contends the exercise of jurisdiction over Li Qi is reasonable because the 

Trustee has shown purposeful availment.  Dkt. 257 at 13.  For the reasons discussed in Section II.A. 

above and in the moving papers, the Trustee has not shown purposeful availment.  The Trustee also 

asserts that the burden on Li Qi of litigating in California is “slight” because, they claim, he has 

litigated in California before.  Dkt. 257 at 13.  This assertion is incorrect because Li Qi has never 

personally sued or been sued in California.  While the UL Defendants filed suit in California 

against shareholders Seagrim and Walter -- because that is where they were subject to jurisdiction  -

- Li Qi was not a party to that suit.  And the severe burden on Li Qi of being personally sued for 

tens-of-millions of dollars in a jurisdiction half-a-world away that operates in a language in which 

he is not fluent is in no way lessened by the existence of the UL Defendants’ prior suit. 

The Trustee next contends there is no conflict with the sovereignty of Li Qi’s state because 

Li Qi has not identified a conflict with Hong Kong law.  But the UL Defendants and Li Qi have 

identified a conflict with Hong Kong law.  See Dkt. 238 at 32-33.  Furthermore, the issue here is 

not the content of applicable substantive law, but whether personal jurisdiction should be exercised. 

As the Ninth Circuit has held, “the sovereignty barrier is high and undermines the reasonableness of 

personal jurisdiction,” regardless of whether the defendant has identified a conflict of substantive 

law.  Amoco Egypt Oil Co. v. Leonis Nav. Co., 1 F.3d 848, 852 (9th Cir. 1993). 

The Trustee contends that California “has a strong interest in providing an effective means 

of redress for its residents.”  Dkt. 257 at 13 (internal quot. omitted).  This is simply a non-sequitur 

because Zetta PTE is a Singapore resident, not a California resident. 

The Trustee contends that the most efficient resolution factor is a draw because witnesses 

are located inside and outside California.  Dkt. 257 at 13.  But, as noted in Li Qi’s moving papers, 

the Trustee disregards the fact that the sole basis of the Trustee’s claims against Li Qi is alter ego, 

an issue which is easily severable from the underlying claims against the UL Defendants.  Dkt. 239 

at 23.  The Trustee does not identify any efficiencies that would result from litigating the alter ego 

liability of a Chinese citizen on foreign transactions entered into by BVI entities with a Singapore 

entity, governed by BVI substantive law, in this proceeding in California.  Moreover, the Trustee’s 

efficiency argument evaporates entirely in light of the Trustee’s stated intention to bring some of 
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his claims against Li Qi and/or the UL Defendants in Singapore. 

The Trustee contends, in wholly conclusory fashion, that the importance of the forum factor 

favors him because “it is important to have the dispute resolved here.”  Dkt. 257 at 13.  The Trustee 

does not explain why this is true, other than the fact that the Trustee himself chose to file the claim 

here.  And as explained in the moving papers, it is simply not true -- this forum has no interest in 

resolving the liability of a Chinese citizen for the foreign transactions of BVI entities with a 

Singapore entity.  Dkt. 239 at 23-24. 

Finally, as to the availability of an alternate forum factor, the Trustee offers another 

conclusory non-sequitur that “California is [the] preferable forum.”  Dkt. 257 at 13.  As shown in 

the moving papers, BVI and China are both adequate alternative forums.  Dkt. 239 at 24.  

For all these reasons, the Court’s exercise of jurisdiction over Li Qi on the avoidance claims 

is unreasonable and inconsistent with due process. 

III. Li Qi Is Not Subject To Jurisdiction Under an Alter Ego Theory. 

A. Application of the Substantive Alter Ego Law to the Jurisdictional Analysis is 
Most Consistent With Due Process and Ninth Circuit Precedent. 

Li Qi’s moving papers establish that courts asserting personal jurisdiction based on an alter 

ego theory apply choice of law principles to determine the applicable substantive alter ego law.  

Dkt. 239 at 29-31 (citing cases). The Trustee relies on out-of-circuit cases that look only to forum 

alter ego law, regardless of what substantive alter ego law applies to the underlying liability.  Dkt. 

257 at 22-24.  The Court should reject the Trustee’s out-of-circuit cases in favor of the better-

reasoned in-circuit decisions that require the Court to apply the applicable substantive alter ego law 

to the jurisdictional question -- the same law that will apply to underlying liability. 

First, the Ninth Circuit has consistently required plaintiffs to make out a “prima facie 

showing of an alter ego relationship.”  Am. Tel. & Tel. Co. v. Compagnie Bruxelles Lambert, 94 

F.3d 586, 591 (9th Cir. 1996) (citing Flynt Distrib. Co. v. Harvey, 734 F.2d 1389, 1393 (9th Cir. 

1984)).  The need to make out a “prima facie case” necessarily requires a showing of alter ego 

status under applicable substantive law, not an alter ego status limited to jurisdictional purposes 

only.  To our knowledge, every district court in the Ninth Circuit to squarely address the issue, and 
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the leading practice guide authored by two judges of this district, have interpreted the Ninth Circuit 

cases consistent with their plain meaning.  See FTC - Forward Threat Control, LLC v. Dominion 

Harbor Enterprises, LLC, No. 5:19-CV-06590-EJD, 2020 WL 5545156, at *7 (N.D. Cal. Sept. 16, 

2020)8 (“[W]hen determining whether contacts of a subsidiary may be imputed to the parent for 

purposes of personal jurisdiction, courts look to the choice-of-law rules of the forum state to decide 

which state’s substantive law on alter ego or agency applies.”) (emphasis added); In re Hydroxycut 

Mktg. & Sales Practices Litig., 810 F. Supp. 2d 1100, 1107 (S.D. Cal. 2011); Kapu Gems v. 

Diamond Imports, Inc., No. 15-CV-03531-MMC, 2016 WL 4259119, at *5 (N.D. Cal. Aug. 12, 

2016); Datatech Enterprises LLC v. FF Magnat Ltd., No. C 12-4500 CRB, 2013 WL 1283439, at 

*6 (N.D. Cal. Mar. 26, 2013) (same); Vacless Sys., Inc. v. Vac-Alert IP Holdings, LLC, No. 

CV210CV09284SVWFFM, 2011 WL 13217924, at *4 (C.D. Cal. June 24, 2011) (same); Rutter 

Group Prac. Guide, Fed. Civ. Pro. Before Trial Ch. 3-E § 3:86 (“[P]laintiff must make a prima facie 

case under appropriate substantive law to establish alter ego liability.”).   

This approach is also followed outside the Ninth Circuit.  Davaco, Inc. v. AZ3, Inc., No. 

3:07-CV-803, 2008 WL 2243382, at *1 (N.D. Tex. May 30, 2008) (applying Quebec law to issue of 

jurisdictional veil-piercing); Amoco Chem. Co. v. Tex Tin Corp., 925 F. Supp. 1192, 1201 (S.D. 

Tex. 1996) (“This Court looks to the law of the State of incorporation for each corporate Defendant 

to determine whether its corporate entity should be disregarded.”); Select Creations, Inc. v. 

Paliafito Am., Inc., 852 F. Supp. 740, 774, 776 (E.D. Wis. 1994) (“Longreen is a California 

corporation.…  Accordingly, the Court must look to California law to determine whether MJ Korea 

is the alter ego of Longreen;” MHW is a Tennessee corporation, “to which the Court will apply the 

alter ego doctrine as elaborated in Tennessee law.”) 

None of the in-circuit cases the Trustee cites holds that the Court should apply different 

alter ego law to personal jurisdiction than to the merits.  Metro-Goldwyn-Mayer Studios Inc. v. 

 

8 The Trustee attempts to distinguish Forward Threat Control on the grounds that it is a diversity 
case.  Dkt. 258 at 27.  But the Trustee cites no authority holding that the court must mechanically 
apply forum law in a federal question case and conduct a choice of law analysis only in a diversity 
case.  Nor does he explain any reason of logic or policy for such differing treatment.  Furthermore, 
the choice of law rule in federal question cases, including bankruptcy cases, is to follow the 
Restatement’s choice of law rules, rather than mechanically applying forum law.  In re Sterba, 852 
F.3d 1175, 1179 (9th Cir. 2017). 
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Grokster, Ltd., 243 F. Supp. 2d 1073, 1099 (C.D. Cal. 2003), held that a court should not apply any 

alter ego law and instead only apply a minimum contacts test.  Id. (relying on cases that 

“abandond[ed] … corporate alter ego as the relevant jurisdictional inquiry”).  If the Court were to 

follow Grokster, then the Court should apply only the minimum contacts test set forth in Section II 

of this Reply.  Far from requiring the application of California alter ego law, Grokster would hold 

both California and BVI alter ego law are insufficient to support personal jurisdiction. 

The Trustee also cites cases that hold the evidentiary standard to defeat a motion to dismiss 

for lack of jurisdiction is lower than the standard at trial:  at trial, a preponderance of the evidence is 

required; on a motion to dismiss only a prima facie case is required.  But none of these cases holds 

that the court must apply a different jurisdiction’s law, rather than a different evidentiary standard, 

on a motion to dismiss.  Television Events & Mktg., Inc. v. Amcon Distrib. Co., 416 F. Supp. 2d 

948, 962 (D. Haw. 2006) (holding “standard is lower for personal jurisdiction … than standard for 

liability”); Indep. Elec. Supply Inc. v. Solar Installs, Inc., No. 4:18-CV-01435-KAW, 2018 WL 

6092800, at *4 (N.D. Cal. Nov. 21, 2018) (same); ADO Fin., AG v. McDonnell Douglas Corp., 931 

F. Supp. 711, 718 (C.D. Cal. 1996) (same). 9  Furthermore, as discussed in Section III.D, infra, the 

Trustee cannot make a prima facie case under BVI law, even under this lower evidentiary standard.  

Platypus Wear, Inc. v. Bad Boy Eur. Ltd., No. 16-CV-02751-BAS-DHB, 2018 WL 

3706876, at *8 (S.D. Cal. Aug. 2, 2018), also cited by the Trustee, states that it is appropriate to cite 

California personal jurisdiction cases because Federal Rule 4(k)(1)(A) subjects a defendant to 

jurisdiction in a federal court if he is subject to jurisdiction in “a court of general jurisdiction in the 

state where the district court is located.”  But the California law that would be applied under that 

standard is of no help to the Trustee because (similar to Grokster) it applies only a minimum 

contacts analysis, rather than applying alter ego law to jurisdictional questions.  Anglo Irish Bank 

Corp., PLC v. Superior Ct., 165 Cal. App. 4th 969, 983 (2008) (“That constitutional question does 

 

9 Howard v. Everex Sys., Inc., 228 F.3d 1057, n. 17 1069 (9th Cir. 2000), applies and cites Flynt 
Distributing Co. v. Harvey, 734 F.2d 1389 (9th Cir. 1984), in a brief footnote.  Flynt Distributing, 
in  turn, requires “a prima facie showing of the alter ego relationship.”  Flynt Distributing, 734 F.2d 
at 1393.  San Mateo Cty. Transit Dist. v. Dearman, Fitzgerald & Roberts, Inc., 979 F.2d 1356, 
1358 (9th Cir. 1992), discusses a unique statute under which “the court has jurisdiction of the 
defendant wherever he may be found.”  Id. (quoting 15 U.S.C. § 78aa).  That statute is not 
applicable here. 
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not turn on the specific state law requirements of alter ego or agency ….”).  Furthermore, binding 

Ninth Circuit law requires a plaintiff in federal court relying on an alter ego theory to establish 

jurisdiction to make a “prima facie showing of an alter ego relationship.”  Am. Tel. & Tel. Co, 94 

F.3d at 591.  Thus, in seeking guidance from California cases, Platypus did not and could not 

overrule Ninth Circuit law requiring a party relying under alter ego law to establish jurisdiction to 

make a prima facie case under substantive alter ego law.  See Platypus Wear, 2018 WL 3706876, at 

*8 (stating plaintiff made “prima facie case”).10  

 Second, the Ninth Circuit’s approach requiring a prima facie showing of alter ego status 

under substantive law is the most consistent with due process.  A court would only need to consider 

alter ego as part of the personal jurisdiction analysis when the individual’s personal contacts with 

the forum are so minimal that it would violate due process to rely on them as a basis for 

jurisdiction.  In this scenario, a court might nevertheless assert personal jurisdiction over the 

individual “because a corporation and its alter ego are the same entity -- thus, the jurisdictional 

contacts of one are the jurisdictional contacts of the other for purposes of the International Shoe 

due process analysis.” Sys. Div., Inc. v. Teknek Elecs., Ltd., 253 Fed. Appx. 31, 37 (Fed.Cir. 2007).   

But this is only true if an individual and a corporation are considered to be the same legal 

person, which indisputably requires an analysis of applicable substantive corporate law and 

considers a completely different set of factors than the due process analysis.  The due process 

analysis looks to whether assertion of jurisdiction over the individual is appropriate “based on his 

own … individual contacts with the forum.”  In re Boon Glob. Ltd., 923 F.3d 643, 652 (9th Cir. 

2019) (emphasis added).  The alter ego analysis looks to whether the corporate form should be 

disregarded and is indifferent to whether the alleged individual has sufficient contacts with the 

forum.  Id. at 653 (describing alter ego elements); Velandra v. Regie Nationale des Usines Renault, 

336 F.2d 292, 297 (6th Cir. 1964) (“[T]he law relating to the fictions of agency and of separate 

corporate entity was developed for purposes other than determining amenability to personal 

jurisdiction, and the law of such amenability is merely confused by reference to these inapposite 

 

10 In re Nat'l Audit Def. Network, 332 B.R. 896, 903 (Bankr. D. Nev. 2005), is not an alter ego case.  
Rather, it holds a Nevada district court should apply Nevada’s long-arm statute.  Id.  For the 
reasons discussed in Section III.B, infra, whether a state’s long arm statute applies is a separate 
question from what alter ego law applies.   
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matters.”).  It is inconsistent with due process to determine jurisdiction over an individual based on 

contacts for which the individual is not responsible under applicable substantive law. 

The out-of-circuit cases on which Trustee relies apply forum alter ego law because they fear 

the prospect of a foreign state’s alter ego law overriding the forum’s personal jurisdiction law.  E.g., 

US Fire Pump Co., LLC v. Alert Disaster Control (Middle E.) Ltd., No. CV 19-335-SDD-EWD, 

2021 WL 296073, at *11 (M.D. La. Jan. 28, 2021) (“The application of foreign law to the 

jurisdictional issue could cause the substantive law of another nation to abrogate the jurisdictional 

reach of Louisiana.”).  This fear is unfounded, however, because the minimum contacts test does 

not require a court to pierce the corporate veil to assert jurisdiction over an individual.  Glob. 

Commodities Trading Grp., Inc. v. Beneficio de Arroz Choloma, S.A., 972 F.3d 1101, 1109 (9th 

Cir. 2020) (rejecting argument that veil piercing is required because “constitutional due process 

imposed no such limitation”).  Thus, the only time when application of forum alter ego law could 

affect the outcome of the jurisdictional analysis is when both (1) the corporate controller has such 

minimal personal contacts with the forum that it would violate due process to assert jurisdiction 

over him and (2) the controller and the corporation are separate legal persons as determined under 

the applicable substantive law.  But because a “defendant's relationship with a plaintiff or third 

party [e.g., a legally separate corporation], standing alone, is an insufficient basis for jurisdiction,” 

the Trustee’s approach is inconsistent with the due process clause.  Walden, 571 U.S. at 277.   

In other words, the Trustee’s approach improperly relies on the forum contacts of a separate 

person from the defendant, rather than the contacts of the defendant himself.  The better approach is 

to permit assertion of jurisdiction only when the defendant (1) has enough personal contacts with 

the forum to satisfy the due process test, or (2) as a matter of the substantive law applicable to the 

case, the defendant is the “same entity” as a corporation with sufficient minimum contacts to the 

forum.   Sys. Div., 253 F. Appx. at 37.  There is no constitutional basis to assert jurisdiction over 

someone who personally lacks minimum contacts with the forum and who is not the substantive 

alter ego of a corporation that does have sufficient contacts.  Indeed, such a practice would waste 

court and party resources by subjecting foreigners to jurisdiction to defend alter ego allegations that 

are ultimately doomed to fail under the substantive alter ego law.  It is also inconsistent with the 
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Ninth Circuit’s requirement to make a “prima facie showing of an alter ego relationship” as a 

prerequisite to jurisdiction.  Am. Tel. & Tel. Co., 94 F.3d at 591. 

Third, the policy goal in the cases the Trustee cites is that federal district courts should 

mirror the personal jurisdiction law of the state courts in which they sit.  E.g.  US Fire Pump Co., 

LLC v. Alert Disaster Control (Middle E.) Ltd., 2021 WL 296073, at *11 (M.D. La. Jan. 28, 2021) 

(“The application of foreign law to the jurisdictional issue could cause the substantive law of 

another nation to abrogate the jurisdictional reach of Louisiana.”).  Here, however, applying forum 

alter ego law conflicts with California’s own personal jurisdiction law.  As noted above, California 

state courts hold that personal jurisdiction “does not turn on the specific state law requirements of 

alter ego or agency.”  Anglo Irish Bank, 165 Ca. App. 4th at 983.  Instead, California cases hold 

that “[t]he proper jurisdictional question is … whether the defendant has purposefully directed its 

activities in the forum state.”  Id.  Thus, if the Court follows the Trustee’s suggestion to mirror 

California personal jurisdiction law, it should not apply an alter ego test at all to the jurisdictional 

analysis.  Furthermore, if there is a conflict between forum alter ego law and place of incorporation 

alter ego law, proper application of California’s governmental interest test results in application of 

the law of the place incorporation, not forum law.  See Leitner v. Sadhana Temple of New York, 

Inc., 2014 WL 12588643, at *16.  Because California does not apply forum alter ego law to the 

jurisdictional analysis, the reasoning of the non-California cases the Trustee cites that apply forum 

alter ego law are not applicable to a California federal district court.  

Fourth, the “century of Supreme Court law” the Trustee cites is actually consistent with Li 

Qi’s position.  Dkt. 257 at 15.  For example, Cannon Mfg. Co. v. Cudahy Packing Co., 267 U.S. 

333, 337 (1925), did not apply forum alter ego law to establish personal jurisdiction.11  Rather, the 

Court held jurisdiction was appropriate based on the defendant’s contacts with the forum, despite 

the fact that “[t]he corporate separation … was real” and veil piercing was not appropriate.  Id. 

(“There is here no attempt to hold the defendant liable for an actor omission of its subsidiary or to 

 

11 At the time Cannon was decided, federal courts in diversity cases always applied federal 
common law, rather than choosing between the alter ego law of individual states.  See Swift v. 
Tyson, 41 U.S. 1, 18 (1842).  Thus, Cannon provides no support for the Trustee’s position that a 
court applies forum alter ego law.  Moreover, the cases requiring application of federal common 
law were overruled in Erie R. Co. v. Tompkins, 304 U.S. 64, 79 (1938).  Thus, Cannon’s choice of 
law methodology has been overruled for more than eighty years. 
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enforce as against the latter a liability of the defendant.”)12  Cannon supports the argument that 

applying a straightforward minimum contacts analysis obviates the need to twist choice of law and 

alter ego principles to determine personal jurisdiction.  And, for the reasons discussed in Section II, 

supra, Li Qi is not subject to jurisdiction under the minimum contacts test. 

  Because it would be offensive to “traditional notions of fair play and substantial justice” to 

assert jurisdiction over an individual who personally lacks minimum contacts to the forum based on 

the contacts of a separate legal person which is not the alter ego of the individual under the 

applicable substantive law, the Court should apply the proper substantive alter ego law to the 

jurisdictional analysis.  Walden, 571 U.S. at 283. 

B. The Ninth Circuit Requires a Choice of Law Analysis, Not a Mechanical 
Application of California Substantive Law. 

Relying on a number of cases in which choice of law on alter ego was not contested, the 

Trustee posits that the Ninth Circuit requires a mechanical application of forum (California) law in 

all circumstances.  Dkt. 257 at 14, 16-17.  These cases do not support the Trustee’s argument 

because—whether one follows the federal (Restatement) or California choice of law 

methodology—a court will apply forum law unless a party contests it.  See Rest. (Second) of 

Conflict of Laws § 136, cmt. h (1971) (“[T]he forum may presume that the foreign law is the same 

as its own local law.”); Marsh v. Burrell, 805 F. Supp. 1493, 1496 (N.D. Cal. 1992) (“This choice 

of law analysis embodies the presumption that California law applies unless the proponent of 

foreign law can show otherwise.”).  Thus, the Trustee’s cases establish nothing more than that a 

court will typically apply forum law if the parties do not identify an actual conflict and ask the 

Court to apply some other law.13  Indeed, the Trustee does not cite a single federal question case 

 

12 First Nat. City Bank v. Banco Para El Comercio Exterior de Cuba, 462 U.S. 611, 633 (1983), 
cited by the Trustee, held that courts should presumptively respect “a foreign government’s 
determination that its instrumentality is to be accorded separate legal status.”  The plaintiff 
overcame that presumption because the communist government of Cuba created juridical entities 
for the purpose of allowing it to sue a US bank in US courts, while shielding itself from a 
counterclaim for expropriating the bank’s property in violation of international law by hiding the 
expropriated assets in specially-created juridical entities.  Id. at 633.  Because Li Qi is an ordinary 
Chinese citizen, not a nation using its sovereign powers to manipulate the US courts, First National 
City Bank is not applicable. 
13 Flynt Distrib. Co. v. Harvey, 734 F.2d 1389, 1393 (9th Cir. 1984) (no conflict of law raised); 
Iconlab, Inc. v. Bausch Health Companies, Inc., 828 F. App'x 363, 364 (9th Cir. 2020) (same); 
Hyperion Fund, L.P. v. Samarium Tech. Grp., Ltd., No. 20:7-CV-07505-FMC-RCX, 2009 WL 
10699441, at *5 (C.D. Cal. Jan. 29, 2009) (same); In re Packaged Seafood Prod. Antitrust Litig., 
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applying forum alter ego law over place of incorporation alter ego law when the issue was actually 

contested.  Dkt. 257 at 22-27.   

Once the Court goes beyond taking snippets of cases out of context, the Trustee’s argument 

falls apart.  For example, while Towe broadly states “[w]e apply the law of the forum state in 

determining whether a corporation is an alter ego,” it cites Wolfe v. United States, 806 F.2d 1410, 

1411 n.3 (1986), for that proposition.  Towe Antique Ford Found. v. I.R.S., 999 F.2d 1387, 1391 

(9th Cir. 1993).  Wolfe, in turn, contains a detailed analysis of when to apply forum or federal alter 

ego.  Wolfe, 806 F.2d at 1411 n.3.  The reason Towe did not conduct a more detailed conflicts of 

law analysis is that “[t]he parties [did] not dispute that Montana law is applicable.”  Towe, 999 F.2d 

at 1931.  Thus Towe does not stand for the proposition that a detailed analysis of applicable alter 

ego law should not be conducted.  Choice of law was simply not contested in Towe.14 

The Trustee likewise goes far off the mark in relying on Schwarzenegger, 374 F.3d at 797, 

and Harris Rutsky & Co. Ins. Servs. v. Bell & Clements Ltd., 328 F.3d 1122, 1129 (9th Cir. 2003).  

Those cases hold that a district court, absent an applicable federal statute, will apply a state’s long-

arm statute, not its alter ego doctrine.  Id.  Because the Trustee is bringing claims arising under the 

Bankruptcy Code, Bankruptcy Rule 7004 acts as a “statute” that displaces the California’s long arm 

statute.  In re Lehman Bros. Holdings Inc., 535 B.R. 608, 619 (Bankr. S.D.N.Y. 2015) (“Because 

valid service of process under Rule 7004(d) is sufficient to establish personal jurisdiction, state 

long-arm statutes are inapplicable ….”) (internal quotation omitted).  Because California’s long arm 

 

338 F. Supp. 3d 1118, 1154 (S.D. Cal. 2018) (same); Barantsevich v. VTB Bank, 954 F. Supp. 2d 
972, 983 (C.D. Cal. 2013) (same); Fru-Con Const. Corp. v. Sacramento Mun. Util. Dist., No. CIV 
S-05-583LKKGGH, 2007 WL 2384841, at *2 (E.D. Cal. Aug. 17, 2007) (same); In re Moshen, No. 
ADV.06-05183, 2010 WL 6259979, at *1 (B.A.P. 9th Cir. Dec. 21, 2010) (same); Newport News 
Holdings Corp. v. Virtual City Vision, Inc., 650 F.3d 423, 434 (4th Cir. 2011) (same); City & Cty. 
of San Francisco v. Purdue Pharma L.P., 491 F. Supp. 3d 610, 635 (N.D. Cal. 2020) (no conflict 
raised and applying federal, not state, law). 
14 The Trustee similarly cites S.E.C. v. Hickey, 322 F.3d 1123, 1128 (9th Cir. 2003), which cites 
Towe, but once again no detailed choice of law analysis was required in Hickey because the forum 
and state of incorporation were the same.  In re Turner, No. 02-44874, 2007 WL 7238117, at *5 
(B.A.P. 9th Cir. Sept. 18, 2007), then relied on Hickey to apply the law of the forum state.  
However, no party in In re Turner disputed that California would select its own alter ego law.  
Furthermore, In re Turner is inconsistent with Ninth Circuit law requiring application of federal 
(Restatement) choice of law principles in bankruptcy cases.  In re Sterba, 852 F.3d 1175, 1179 (9th 
Cir. 2017) (“Federal choice-of-law rules in the Ninth Circuit follow the Restatement (Second) of 
Conflict of Laws.”).  In re Brace, No. 6:11-AP-02053-SY, 2017 WL 1025215, at *7 (B.A.P. 9th 
Cir. Mar. 15, 2017), is distinguishable for the same reasons. 
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statute does not apply to this case, California’s long arm statute cannot require the Court to apply 

California alter ego law. 

Even if California’s long arm statute applied, it does not follow that California alter ego law 

would apply.  California applies a governmental interests test that adopts the law of the state of 

incorporation on alter ego issues, not forum law.  See Leitner v. Sadhana Temple of New York, Inc., 

No. CV 13-07902 MMM (EX), 2014 WL 12588643, at *16 (C.D. Cal. Oct. 17, 2014) (well-reasoned 

opinion applying law of state of incorporation under California governmental interests test).15  It 

would make no sense to interpret California’s long arm statute (Cal. Civ. Proc. Code § 410.10) to 

require a federal court to apply the substantive alter ego law of California to a claim, when a 

California state court hearing the identical claim would apply the law of the place of incorporation.  

If the goal is to respect California law, doing the opposite of what a California court would do fails 

that goal miserably.  The Trustee has no convincing argument to apply California alter ego law here. 

The applicable, binding Ninth Circuit law is that bankruptcy courts should apply Restatement 

choice of law rules.  In re Sterba, 852 F.3d 1175, 1179 (9th Cir. 2017).  The Restatement rules point 

to the law of the place of incorporation, and the Trustee does not contend otherwise.  Boeing Co. v. 

KB Yuzhnoye, No. CV1300730ABCAJWX, 2014 WL 12601330, at *1 (C.D. Cal. Feb. 20, 2014) 

(applying place of incorporation law).  No number of cases applying the Restatement’s presumption 

of forum law when choice of law is uncontested can overrule the Restatement’s (and thus the Ninth 

Circuit’s) approach that a different law applies when the issue is contested.  See Volvo Const. Equip. 

Rents, Inc. v. NRL Rentals, LLC, 614 F. App'x 876, 879 (9th Cir. 2015) (applying Restatement and 

rejecting application of forum (Nevada) alter ego law because “the Texas Franchises were organized 

under Texas law[,] [t]hus, we must apply Texas law”).  Because the Ninth Circuit’s approach for 

 

15 The Trustee’s attempt to distinguish Leitner on the ground that it involves reverse veil-piercing is 
unavailing.  Dkt. 257 at 27.  Leitner reached its holding based on a thorough and well-reasoned 
discussion of cases and secondary sources concluding that the law of the  place of incorporation  
governs in forward piercing cases.  Leitner, 2014 WL 12588643, at *16 (discussing cases and other 
authorities).  Johnson v. Serenity Transportation, Inc., 141 F. Supp. 3d 974, 984 (N.D. Cal. 2015), 
held that the “separate federal law on alter ego” does not apply over the applicable state law.  Here, 
neither Li Qi nor the Trustee argue that federal alter ego law applies.  Furthermore, for conflicts of 
law purposes, a foreign nation, such as the BVI, is equivalent to a U.S. “state.”  Harris v. Polskie 
Linie Lotnicze, 820 F.2d 1000, 1004 (9th Cir. 1987) (treating Poland as a “state”); Rest. (Second) of 
Conflict of Laws § 3 (1971) (“[T]he word ‘state’ denotes a territorial unit with a distinct general body 
of law”).  No party argued in Johnson that the law of any state, other than California, applied.  Id. 
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choosing alter ego law when choice of law is contested points to BVI law, this Court must apply 

BVI law to the Trustee’s claims. 

C. California Law Also Selects BVI Alter Ego Law. 

Li Qi’s motion established that, even if the Court were to apply California law, California 

law also points to the application of BVI alter ego law.  Dkt. 239 at 31.  In response, the Trustee 

once again cites instances where California courts applied forum law in cases where no one 

suggested there was a conflict between California and foreign law.16  Dkt. 257 at 18-19.  The 

Trustee’s reliance on these cases is unavailing because all they illustrate is that California courts 

apply California law unless a party requests otherwise and establishes an actual conflict of laws.  

Marsh, 805 F. Supp. at 1496.  Indeed, all but two of the California law cases cited to the court—

both of which are readily distinguishable—have applied the law of the place of incorporation to 

alter ego issues when requested to do so.  See Leitner, 2014 WL 12588643, at *16 (surveying 

California law). 

 The first exception is Softbank Content Servs. Inc. v. MPO Canada Inc., 225 F. App’x 687, 

689 (9th Cir. 2007).  There, the defendants’ alter ego committed fraud when signing a guarantee 

that provided for application of California and thus the defendants “committed themselves to the 

application of California law.”  Softbank Content Servs. Inc. v. MPO Canada Inc., 225 F. App’x 

687, 689 (9th Cir. 2007).  Softbank is not on point because the UL Defendants never signed a 

contract committing themselves to application of California law. 

The second exception is Kayne v. Ho, No. LA-CV-0906816-JAK-CWX, 2013 WL 

12120081, at *5 (C.D. Cal. Nov. 4, 2013), in which the Court applied California law over Hong 

Kong law because all “parties agree that California and Hong Kong law are functionally identical.”  

Thus, Kayne applied the default rule that “California law will be applied unless the foreign law 

conflicts with California law.”  Id. at 5.  Here, Li Qi has submitted expert testimony establishing 

that veil piercing doctrine is construed differently, and more narrowly, under BVI law than 

 

16 Sonora Diamond Corp. v. Superior Ct., 83 Cal. App. 4th 523, 537 (2000) (no conflict of law 
raised); Katzir's Floor & Home Design, Inc. v. M-MLS.com, 394 F.3d 1143, 1149 (9th Cir. 2004) 
(same); Bleu Prod., Inc. v. Bureau Veritas Consumer Prod. Servs. (Hong Kong) Ltd., No. CV 08-
2591-CAS-JCX, 2009 WL 649061, at *5 (C.D. Cal. Mar. 9, 2009) (same). 
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California law, and the Trustee’s expert “broadly agree[s].”  Dkt. 2571-13 ¶ 14.17    

The Trustee also asserts, incredibly, that Li Qi has not identified any interest BVI has in the 

Court applying BVI law.  Dkt. 257 at 26.  The Trustee is mistaken.  As explained in the moving 

papers,  “each court [addressing the issue] has found that the law of the state of incorporation 

should be applied, because that state has a substantial interest in determining to pierce the corporate 

veil of one of its corporations.”  Dkt. 239 at 31 (quoting Leitner, 2014 WL 12588643, at *16).   

The Trustee argues that California “has a strong interest in protecting its businesses” and 

“providing an effective means of redress for its residents.”  Dkt. 258 at 18 (internal quotations 

omitted).  But those general principles do not help the Trustee here because Zetta PTE is a 

Singapore business and resident, not a California one.  Hurtado v. Superior Ct., 11 Cal. 3d 574, 583 

(1974) (holding California did not have interest in applying its law to protect foreign plaintiffs).  

“Whatever interest California has in regulating the conduct of foreign businesses is insubstantial by 

comparison” to the BVI’s interest in “determining whether to pierce the corporate veil of one of its 

corporations.”  Leitner, 2014 WL 12588643, at *16 (internal quot. omitted). 

Accordingly, even if the Court were to adopt the forum law approach rather than the 

Restatement approach, it must still apply BVI alter ego law to the Trustee’s claims. 

D. BVI Law Does Not Support Veil Piercing. 

Both Li Qi’s and the Trustee’s BVI experts agree that the Trustee has not alleged facts 

permitting him to pierce the corporate veil under BVI law.  Peter Ferrer, Li Qi’s BVI expert, 

declares that “veil-piercing is a limited doctrine that applies only where the controller of a 

corporation interposes the corporation to avoid previously existing legal obligations or to conceal 

his identity.”  Dkt. 239-2 ¶ 7.20.  Similarly, Nicholas Burkill, the Trustee’s BVI law expert, opines 

that veil piercing applies to “an individual who is under an existing legal obligation or liability 

which he deliberately evades or whose enforcement he deliberately frustrates is liable even if he 

 

17 In re Bernard L. Madoff Inv. Sec. LLC, 583 B.R. 829, 845 (Bankr. S.D.N.Y. 2018), applied New 
York “most significant relationship” conflict of laws test, rather than California’s comparative 
impairment analysis.  Furthermore, the Court in Madoff held that New York had the most 
significant relationship to the case because $150 million of funds were withdrawn from New York 
accounts, and the BVI had no meaningful connection to the withdrawals.  Here, no withdrawals 
were made from any California (or other U.S.) account in the wholly-foreign transactions at issue.  
Moreover, BVI has a significant interest in this case because Zetta PTE consciously chose to deal 
with BVI entities in all of the challenged transactions. 
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interposes a company.”  Dkt. 257-13 ¶ 20.  The reason that the Court cannot pierce the corporate 

veil in this case is that Li Qi was not under a pre-existing liability to Zetta PTE when he “interposed 

the corporate form” by entering into the challenged transactions on behalf of the UL Defendants, 

rather than on behalf of himself personally.  Dkt. 239-2 ¶ 8.6; see also Dkt. 257-13 ¶¶ 45-50 

(analyzing Li Qi’s personal liability but omitting any analysis under a veil-piercing theory).   

Because both parties’ BVI law experts agree that veil piercing is not available under BVI law for 

purposes of the claims that the Trustee has pleaded, the Court should rule that the Trustee cannot 

pierce the corporate veil under BVI law to establish jurisdiction. 

Despite his agreement with Li Qi’s BVI expert on veil piercing, the Trustee’s expert 

speculates that Li Qi could, in theory, be directly liable to the Trustee under two unpleaded theories:  

(1) breach of fiduciary duty under Singapore law and (2) BVI agency-nominee18 principles.  Dkt. 

257-13 ¶¶ 48-50.  The Court should reject these theories as a threshold matter because a court may 

only assert personal jurisdiction based on the claims before it, not on hypothetical unpleaded claims.  

D'Amato v. Starr, No. CV-06-2429 BMC WDW, 2007 WL 895787, at *3 (E.D.N.Y. Mar. 22, 2007) 

(“I cannot sustain personal jurisdiction over an unpleaded claim ….”).  Indeed, Mr. Burkill does not 

opine, and the Trustee does not argue, that the Amended Complaint even pleads facts sufficient to 

support these claims, but only that such claims are theoretically permitted under Singapore or BVI 

law.  Dkt. 257-13 ¶¶ 48-50; Bell Atl. Corp. v. Twombly, 550 U.S. 544, 561-62 (2007) (holding “the 

possibility that a plaintiff might later establish some set of undisclosed facts to support recovery” 

does not establish a claim) (cit. and quot. omitted).   

Even if the Court were to consider these unpleaded claims, they still would not establish that 

the Trustee is entitled to pierce the corporate veil for purposes of the avoidance and recovery claims 

in the case.  Under BVI law, a “court may … pierce the corporate veil for the purpose, and only for 

the purpose, of depriving the company or its controller of the advantage that they would otherwise 

 

18 While the Trustee’s opposition makes a conclusory contention that  “agency” and “nominee” 
principles are distinct grounds for liability (Dkt. 257 at 33), the Trustee’s own BVI law expert 
analyzes them together as a single theory.  See Dkt. 257-13 ¶ 48 (arguing “receipt by a company 
will count as receipt by the shareholder if the company receive it as his agent or nominee”).  
Similarly, Li Qi’s expert analyzes nomineeship as a way of establishing an “agency” relationship, 
and not as a distinct ground for liability.  Dkt. 274-3 ¶ 3.  Because the Trustee does not provide a 
reasoned basis for departing from the Trustee’s own expert’s and Li Qi’s expert’s analyses, Li Qi 
analyzes agency and nominee principles together. 
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have obtained by the company’s separate legal personality.”  Dkt. 239-2 ¶ 7.10 (quoting Prest v. 

Petrodel Resources Limited and others [2013] UKSC at  ¶ 35 (emphasis added); Dkt. 274-3 ¶ 4.3.  

Thus, the hypothetical ability of the Court to pierce the corporate veil as to unpleaded claims does 

not give the Court the ability to pierce the corporate veil on the claims actually pleaded. 

As to the unpleaded Singapore breach of fiduciary duty claim, Li Qi has not asserted that 

the corporate form protects him from liability in the first place.  Because such a claim would likely 

be premised on Li Qi’s alleged personal duties as a director, it is unlikely that the corporate form 

would be asserted as a defense if the Trustee had pleaded such a claim.  But even if, hypothetically, 

the Trustee had pleaded a breach of fiduciary duty claim, and Li Qi had raised the corporate form as 

a defense, and a court applying BVI law had pierced the corporate veil on that claim (again, none of 

which has actually happened), it would not mean the Trustee is entitled to pierce the corporate veil 

on his separate avoidance and recovery claims against Li Qi.  Dkt. 274-3 ¶ 4.3. 

As to the unpleaded agency-nominee claim, the cases on which Mr. Burkill relies are 

inapposite because they involve individuals who breached a personal duty by stealing money or 

business opportunities and then attempted to hide the fruits of the theft in a corporation they 

controlled.  Dkt. 274-3. ¶ 3.8.  For example, in Trustor AB v. Smallbone (No 2) [2001] 1WLR 1177, 

Smallbone embezzled money from his employer’s bank account and transferred it to the account of 

Introcom, a corporation he controlled.  Id. ¶ 4.  Smallbone argued he could not be held liable for his 

personal breach of fiduciary duty because the funds were held by Introcom, “a genuine company 

having its own separate existence.”  Id. ¶ 16.  The Court rejected this argument because the 

payments to a bank account were “an inexcusable breach by Mr. Smallbone of his duty as 

managing director [of the plaintiff],” and Introcom was “simply a vehicle Mr. Smallbone use for 

receiving money” from his breach of a personal obligation.  Id. ¶ 24. 

Similarly in Gencor ACP Ltd. v. Glenn Bryan Dalby and others, [2000] EWHC 1560, 

Dalby, the plaintiff’s employee, breached his fiduciary duties to the plaintiff by usurping a business 

opportunity that he was required to give the plaintiff.  Id. ¶ 10.  Dalby deposited the profits from his 

breach into the account of Burnstead Ltd., a company he controlled.  Id.  In discussing Gencor, the 

UK Supreme Court explained that Dalby could no more rely on the separate existence of Burnstead 

Case 2:19-ap-01383-SK    Doc 305    Filed 07/09/21    Entered 07/09/21 10:48:30    Desc
Main Document      Page 37 of 48



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 -27- 
DEFENDANT LI QI’S REPLY ISO MOTION TO DISMISS AMENDED ADVERSARY COMPLAINT 

to escape liability than if the nominee of his funds “had been a natural person, say Mr. Dalby’s 

uncle, about whose separate existence there could be no doubt.”  Prest v. Petrodel Resources Ltd 

and others [2013] UKSC 34 ¶ 31. 

Unlike Trustor AB and Gencor, the Trustee does not allege in his amended adversary 

complaint that Li Qi breached any duty to Zetta PTE.  Nor does he allege in his complaint that Li 

Qi attempted to interpose the corporate form to shield himself from liability for a purported 

personal breach of a duty to Zetta PTE.  Instead, he argues that because Li Qi controlled the UL 

Defendants, he is personally liable for all of the companies’ alleged debts.  Dkt. 257 at 33-34 

(arguing Gencor stands for the proposition that a corporate controller is liable for corporate debts if 

he “‘wholly owned and controlled’ an ‘off shore company … in which nobody else had a beneficial 

interest’”).  But that is precisely the opposite of what BVI law actually holds.  Under BVI law, “[i]t 

is not an abuse to rely on the fact (if it is a fact) that a liability is not the controller’s because it is 

the company’s.  On the contrary that is what incorporation is all about.”  Prest, ¶ 34; Dkt. 274-3 

¶¶ 3.11–3.17. 

In short, whether the Trustee’s BVI law expert believes that the Trustee could have pleaded 

other claims on which Li Qi would be directly liable has no bearing on whether the Court may 

pierce the corporate veil for purposes of the avoidance and recovery claims before it.  Because none 

of the Trustee’s pleaded (or even unpleaded) theories justifies veil piercing under applicable BVI 

law with respect to the Trustee’s claims, the Trustee has not established that Li Qi is subject to 

personal jurisdiction under an alter ego theory. 

E. The Trustee Fails to Establish “Alter Ego” Jurisdiction Under California Law. 

Even if California choice of law rules applied instead of federal choice of law rules, and, 

even if California choice of law rules pointed to California alter ego law instead of BVI alter ego 

law, the Trustee would still fail to establish jurisdiction over Li Qi because the Trustee fails to make 

even a prima facie showing under California substantive alter ego law that the UL Defendants’ 

contacts should be applied to Li Qi for jurisdictional purposes.  

First, under California law, alter ego cannot be established without pleading and proving 

both (1) unity of interest and ownership and (2) that if the acts are not attributed to the individual, 
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an inequitable result will follow.  Automotriz Del Golfo de California S.A. De C.V. v. Resnick, 47 

Cal.2d 792, 796 (1957); Arnold v. Browne, 27 Cal. App. 3d 386, 394 (1972), disapproved on other 

grounds, Reynolds Metals Co. v. Alperson, 25 Cal. 3d 124 (1979).  This requires “specific facts 

supporting both of the elements of alter ego liability” and “conclusory allegations of ‘alter ego’ 

status” are insufficient.  Gerritsen v. Warner Bros. Entm’t., 112 F. Supp. 3d 1011, 1042 (C.D. Cal. 

2015) (cit. omitted); Neilson v. Union Bank of Cal., N.A., 290 F. Supp. 2d 1101, 1116 (C.D. Cal. 

2003) (“a plaintiff must allege specifically both of the elements of alter ego liability, as well as facts 

supporting each.”) (cit. omitted).19 

The Trustee focuses exclusively on unity of ownership and interest (e.g., corporate 

formalities, control, ownership, etc.) and completely disregards the inequitable result requirement.  

And he does so for good reason -- he cannot establish an inequitable result on the facts of this case, 

and has not even tried.20  An “inequitable result” is typically “frustration of a meritorious claim, 

perpetuation of a fraud, and the fraudulent avoidance of personal liability.” Pac. Maritime Freight, 

Inc. v. Foster, No. 10-CV-0578-BTM-BLM, 2010 WL 3339432, at *7 (S.D. Cal. 2010) (cit. 

omitted).  The court will “generally require some evidence of bad faith conduct on the part of the 

defendant.” Neilson, 290 F. Supp. 2d at 1117.  “The purpose of the doctrine is not to protect every 

unsatisfied creditor, but rather to afford him protection, where some conduct amounting to bad 

faith makes it inequitable, under the applicable rule above cited, for the equitable owner of a 

corporation to hide behind its corporate veil.” Mid-Century Ins. Co. v. Gardner, 9 Cal. App. 4th 

1205, 1213 (1992) (emphasis in original). 

Here, the glaring hole in the Trustee’s argument is readily apparent.  Between 2015 and 

2017, the UL Defendants delivered to Zetta PTE (i) $19 million in equity, (ii) $35 million in 

unsecured loans, and (iii) the use of two $50 million airplanes.  Dkt. 232 ¶¶ 131, 138, 174-76, 222, 

 

19 In Pacific Maritime Freight, the court dismissed the alter ego theory on three of plaintiff’s claims  
because the plaintiff failed to allege how the “corporate form was abused” and merely stated that 
the corporation engaged in “bad-faith conduct.” 2010 WL 3339432, at *7.  In Gerritsen, the court 
found that the plaintiff failed to properly plead an “inequitable result” when the plaintiff merely 
pled that “an inequitable result will follow” if the corporate form was not disregarded. Gerritsen, 
290 F. Supp. 3d at 1045-46. 
20 The Trustee’s Amended Complaint relies solely on conclusory pleading of the inequitable result 
requirement, with no facts -- pleading only that “[a]dhering to the fiction of separate existence of Li 
and the Li Entities would sanction fraud and promote injustice to the Debtors and their creditors.” 
Dkt. 232 ¶ 64. 
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224, 247 & 323.   There was no question raised then with regard to the UL Defendants’ entity 

status, at the time these funds and assets were being delivered to Zetta PTE, nor of the entities’ 

wherewithal to provide them or their ability to perform.  Indeed, other than the delivery of funds or 

assets, the UL Defendants incurred no substantive performance or payment obligations to Zetta 

PTE whatsoever -- and Li Qi had no obligations at all, as he was not a party to any of the subject 

transactions.  The Trustee cannot show, and has not even attempted to show, that the UL 

Defendants engaged in bad faith, or perpetuated a fraud on Zetta PTE to avoid a meritorious claim 

or personal liability.  See Mid-Century Ins. Co. v. Gardner, 9 Cal. App. 4th at 1213 (no inequitable 

result shown where insured paid the premiums and there was no evidence of use corporate form to 

manipulate coverage).  This resembled a one-way relationship, with money and assets flowing from 

the UL Defendants to Zetta PTE, and only promises flowing back -- no meritorious claim or 

personal liability from the UL Defendants or Li Qi to Zetta PTE ever existed, and the Trustee has 

pled none.  Dkt. 232 ¶ 64. 

Yet four to five years after the subject transactions, the Trustee now raises concern with the 

UL Defendants’ entity status and claims they may lack assets to satisfy a judgment.  Dkt. 257 at 23.    

Of course, this puts the cart before the horse, as the Trustee is merely a litigant, not a creditor.  But 

more importantly, under California law, a party’s status even as an unsatisfied creditor is wholly 

insufficient to establish the “inequitable result” requirement of the alter ego doctrine.  “Certainly, it 

is not sufficient to merely show that a creditor will remain unsatisfied if the corporate veil is not 

pierced ….  In almost every instance where a plaintiff has attempted to invoke the doctrine he is an 

unsatisfied creditor.”  Associated Vendors, Inc. v. Oakland Meat Co., 210 Cal. App. 2d 825, 842 

(1962).  Because the corporate veil cannot be pierced in California without an inequitable result 

based on bad faith, perpetuation of fraud, or frustration of a meritorious claim, California courts 

have “cautioned against” the precise tactic the Trustee attempts on this motion --  “relying too 

heavily in isolation on the factors of inadequate capitalization or concentration of ownership and 

control.” Mid-Century Ins. Co. v. Gardner, 9 Cal. App. 4th at 1213.21  

 

21  As is clear from the Declaration of Li Qi, the UL Defendants were formed as investment 
vehicles, not operating companies, in order to provide equity, loans, and assets to be leased to Zetta 
PTE.  Li Qi Decl., ¶¶ 4, 7-10, 14-16.  Nonetheless, the Trustee focuses his alter ego arguments and 
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In support of his alter ego argument under California law, the Trustee also places much 

emphasis on the contention that among the UL Defendants -- UL, Glove and/or Truly Great -- they 

allegedly have a single bank account or address, the same director, or commingle certain payments 

or obligations among them.  Dkt. 257 at 5-6.  Such allegations as between the three entities are 

irrelevant to the Trustee’s alter ego theory.  The Trustee is attempting to impose personal liability 

on Li Qi for jurisdictional purposes based on the conduct of the UL Defendants.  Whether alter ego 

could be established, or separateness disregarded, as between the three UL Defendant entities (what 

California law refers to as “single enterprise liability”), is not at issue on this motion, as it is 

irrelevant to establishing personal jurisdiction over Li Qi.  Although based on similar veil-piercing 

concepts, factors relevant to single enterprise liability are not relevant to individual alter ego 

liability sought here.22  Indeed, single enterprise liability may be found without any finding of 

individual alter ego.  See, e.g., Conde v. Sensa, 259 F. Supp. 3d 1064, 1072-74 (S.D. Cal. 2017). 

The Trustee fails to establish a basis for imposing alter ego liability on Li Qi for 

jurisdictional purposes, and thus even if California law were applied (incorrectly), the Trustee has 

not established that the UL Defendants’ submission to personal jurisdiction can be imputed to Li Qi. 

F. The “Guiding Spirit” Doctrine Does Not Establish Personal Jurisdiction. 

Under the “fiduciary shield doctrine” a “corporate officer who has contact with a forum 

only with regard to the performance of his official duties is not subject to personal jurisdiction in 

that forum.”  Glob. Commodities, 972 F.3d at 1110 (cit. omitted).  The “guiding spirt” doctrine 

“creates an exception [to the fiduciary shield doctrine that] applies when the officer is a primary 

participant in the alleged wrongdoing or “had control of, and direct participation in the alleged 

activities.”  State Narrow Fabrics, Inc. v. Fisher, No. 16-4252 MWF (RAOX), 2016 WL 

11002147, at *3 (C.D. Cal. Nov. 29, 2016).  The guiding spirit exception is not relevant to the 

issues before the Court because Li Qi has not asserted fiduciary shield doctrine in the first place.  

 

his discovery requests on capitalization, control, board meetings and other formalities which have 
not been put in issue on this motion.  
22 See, e.g., cases identifying unique factors relevant to horizontal or single enterprise liability, such 
as Stewart v. Screen Gems-EMI Music, Inc., 81 F. Supp. 3d 938, 954-56 (N.D. Cal. 2015), 
Sandoval v. Ali, 34 F. Supp. 3d 1031, 1040 (N.D. Cal. 2014), and Troyk v. Farmers Grp., Inc., 90 
Cal. Rptr. 3d 589, 619 (Cal. Ct. App. 2009).  Most of the Trustee’s sought-after discovery is 
directed to these irrelevant joint enterprise theory factors as between the UL Defendants.  See Dkt. 
255 at 5-8 (categories (1), (2), (3) [bullets 1, 3, 8 & 9], (6) [bullet 1], (7), (8)); Dkt. 274 at 15-18. 
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Rather, Li Qi has asked the Court apply the Global Commodities test, in which courts “do not 

impute a corporation's forum contacts to each of the corporation's employees.  Instead, [courts] 

assess whether each individual had minimum contacts with the forum such that the exercise of 

jurisdiction over that individual would comport with traditional notions of fair play and substantial 

justice.”  Glob. Commodities, 972 F.3d at 1110 (cit. omitted).  For the reasons discussed in Section 

II, supra, Li Qi is not subject to personal jurisdiction under this standard, even if the Court 

considers acts he undertook in his corporate capacity. 

Moreover, applying the guiding spirt doctrine to an action to recover a transfer under § 550(a) 

is particularly inappropriate.  The guiding spirt doctrine is a substantive law doctrine that holds 

corporate officers liable for common law torts that they personally directed.  Chunghwa Telecom 

Glob., Inc v. Medcom, LLC, No. 5:13-CV-02104-HRL, 2016 WL 5815831, at *6 (N.D. Cal. Oct. 5, 

2016) (“A corporate officer or director is, in general, personally liable for all torts which he authorizes 

or directs or in which he participates, notwithstanding that he acted as an agent of the corporation and 

not on his own behalf.”) (internal quot. and cit. omitted).  The personal jurisdiction consequences of 

the guiding spirt doctrine stem from the principle that acts which impose substantive liability are 

relevant to a jurisdictional analysis.  Id. (“If acts taken by a corporate officer subjects the officer to 

personal liability …, and those acts create contact with the forum state, such acts are not only acts of 

the corporation but also acts of the individual ….”) (internal quot. omitted; emphasis added). 

But the Ninth Circuit has held in the § 550 context that a corporate director “[s]imply 

directing a transfer, i.e. such as directing a debtor to transfer funds, is not enough” to allow 

recovery against the director because “receipt of the transferred property is a necessary element for 

that entity to be a transferee.”  Matter of Walldesign, Inc., 872 F.3d 954, 964 (9th Cir. 2017).  That 

result is compelled by the plain language of the statute that only permits a trustee to recover from a 

“transferee.”  11 U.S.C.§ 550(a).  Thus, holding Li Qi personally liable and, therefore, subject to 

personal jurisdiction, because he allegedly directed a transfer ignores the Bankruptcy Code’s 

requirement that only transferees are liable under § 550(a). Accepting the Trustee’s guiding spirit 

argument implicitly rewrites the Bankruptcy Code, and the Court should reject it. 
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IV. Li Qi Is Not Subject to Jurisdiction on the Automatic Stay Claim. 

Finally, the Trustee contends the Court has personal jurisdiction over Li Qi “to enforce the 

automatic stay.”  Dkt. 257 at 10.  But the Trustee makes an insubstantial effort to support personal 

jurisdiction over this claim, with good reason -- the automatic stay claim should be dismissed on 

the merits under Rule 12(b)(6) because it cannot be sustained under Ninth Circuit law, which the 

Trustee concedes by failing to defend the claim.  In re Goodman, 991 F.2d 613, 619 (9th Cir. 1993) 

(only an individual debtor may bring a damages claim); In re Pace, 67 F.3d 187, 193 (9th Cir. 

1995); see Dkt. 238 at 33-34; Dkt. 239 at 34. 

Beyond the Trustee’s misplaced reliance on purported “consent” under In re Simon (which 

is refuted supra at 7-8), the Trustee argues only that “Li is subject to the jurisdiction of the 

bankruptcy court to enforce the automatic stay,” citing ClearOne Comms., Inc. v. Bowers, 651 F.3d 

1200, 1214 (10th Cir. 2011) and similar cases.23  Dkt. 257 at 10.  However, ClearOne and the other 

cases cited by the Trustee hold only that a district court may exercise jurisdiction over a nonparty 

“for purposes of entering contempt orders.”  Id. 651 F.3d at 1215-16 (post-trial order to show cause 

proceeding against nonparty).  But there is no contempt proceeding here.  The Trustee, standing in 

the shoes of the debtor Zetta PTE, is suing Li Qi for damages under 11 U.S.C. § 362(k)(1).  The 

Trustee cites no authority that such a claim escapes the traditional purposeful availment/minimum 

contacts standard for personal jurisdiction.  On the contrary, “[p]ersonal jurisdiction must exist for 

each claim asserted against a defendant.”  Action Embroidery Corp. v. Atl. Embroidery, Inc., 368 

F.3d 1174, 1180 (9th Cir. 2004) (cit. omitted). 

In his moving papers, Li Qi demonstrated multiple reasons why alleged authorization of an 

injunction action filed by Truly Great in a Singapore court to enforce the shareholder agreement of 

a Singapore corporation is wholly insufficient to establish personal jurisdiction in the United States 

over him on the automatic stay claim.  Dkt. 239 at 24-27.  The Trustee barely addresses these points 

in his opposition.  Instead, without analysis of personal jurisdiction doctrines or case law, the 

Trustee simply repeats his factual incantation that “Li instructed his Hong Kong lawyers to … 

cause Truly Great to join Cassidy’s Singapore action to obtain an injunction … aimed at California 

 

23 Id., citing Waffenschmidt v. MacKay, 763 F.2d 711, 714 (5th Cir. 1985); S.E.C. v. Homa, 514 F.3d 
661, 673-75 (7th Cir. 2008); Gilchrist v. Gen. Elec. Cap. Corp., 262 F.3d 295, 301 (4th Cir. 2001). 

Case 2:19-ap-01383-SK    Doc 305    Filed 07/09/21    Entered 07/09/21 10:48:30    Desc
Main Document      Page 43 of 48



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 -33- 
DEFENDANT LI QI’S REPLY ISO MOTION TO DISMISS AMENDED ADVERSARY COMPLAINT 

that caused harm that Li knew was likely to be suffered in California.”  Dkt. 257 at 12.24  This is 

insufficient to establish personal jurisdiction. 

First, Walden v. Fiore, 571 U.S. 277 (2014) is dispositive on the automatic stay claim, 

holding that plaintiff’s choice to act in the forum does not tether the claim to the forum and cannot 

be “attributed” to the defendant in the jurisdictional analysis.  Id. at 289.  That the other Zetta PTE 

shareholders chose to breach a shareholder agreement by filing the bankruptcy petition in the 

United States does not connect Li Qi meaningfully to the United States—he and Truly Great would 

have had the same objection regardless of where in the world the other shareholders chose to breach 

the shareholder agreement by filing bankruptcy.  Dkt. 239 at 25; Li Qi Decl. ¶¶ 27-28.  The Trustee 

does not discuss or even cite Walden in his opposition. 

Second, Li Qi’s fortuitous presence in the United States in mid-September 2017, travelling 

to college with his son at the time the Singapore action was filed, is not a but-for cause of or in any 

way related to the alleged automatic stay violation, and does not support personal jurisdiction.  

UMG Recordings, Inc. v. Shelter Cap. Partners LLC, 718 F.3d 1006, 1016 n.6 (9th Cir. 2013).  

Fortuitous presence in the forum is not a basis for jurisdiction.  See Dkt. 239 at 26 (citing cases).  

The Trustee does not address this argument either. 

Third, the Trustee’s reference to restructuring negotiations in California between the 

Debtor’s lawyers and the UL Defendants’ lawyers, is a red herring as none of the claims here have 

anything to do with those negotiations.  Dkt. 232 ¶ 48.  Further, the debtor’s “unilateral activity” of 

filing bankruptcy in California using local debtor’s counsel, with the predictable consequence of 

negotiations with such counsel, does not establish the defendant’s required contact with the forum 

state.  Burger King, 471 U.S. at 471; see Dkt. 239 at 26.  The Trustee cites no authority and has no 

answer for this argument either, which would be an unprecedented and unprincipled extension of 

personal jurisdiction over nonparties in a bankruptcy proceeding. 

And finally, the Trustee offers nothing new to bolster his factual allegations in the Amended 

 

24 Li Qi did not contest in the motion that he caused Truly Great, as its Director, to join the 
Singapore action.  Dkt. 239 at 24-27; Li Qi Decl. ¶¶ 24-28.  Thus, it is clear that the Trustee has no 
need for jurisdictional “discovery” on Li Qi’s communications with lawyers or others regarding the 
filing of the Singapore action.  The Trustee’s discovery request is simply a delaying tactic, and an 
improper effort to invade the attorney-client privilege. 
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Complaint, which establish only that Li Qi’s alleged connection to the United States results from 

the “random, fortuitous [and] attenuated” decisions of the other shareholders to cause Zetta PTE to 

file bankruptcy in the United States.  This is insufficient to establish that the Singapore action to 

which Truly Great was a party “expressly targeted” the forum so as to support personal jurisdiction.  

Morrill v. Scott Fin. Corp., 873 F.3d 1136, 1145 (9th  Cir. 2017).  The Trustee fails to establish 

personal jurisdiction over Li Qi on the automatic stay claim.  Li Qi demonstrated in the motion that 

the insubstantial automatic stay claim also cannot be used as the “anchor” for a claim of pendent 

personal jurisdiction, and that the inevitable dismissal of the automatic stay claim would eliminate 

jurisdiction in any event.  Dkt. 239 at 27-29.  The Trustee apparently agrees, because he has made 

no contrary argument in his opposition, and does not rely on pendent personal jurisdiction to 

support jurisdiction over Li Qi. 

V. The Trustee Fails to State Claims for Avoidance and Recharacterization. 

Li Qi moved to dismiss the Trustee’s amended claims for avoidance (Counts I and II) and 

recharacterization (Counts VIII and IX) on the same grounds raised by the UL Defendants.  Dkt. 

239 at 34 & PDF p. 3; Dkt. 281 at 12-44.  The Trustee makes no separate opposing arguments as to 

the claims against Li Qi, and thus the Trustee’s claims against Li Qi fall with the UL Defendants’ 

motion.  Dkt. 238.  Furthermore, for the reasons discussed in Sections III.D. and III.E., supra, the 

Trustee has not pleaded facts supporting alter ego liability under either BVI or California law. 

VI. The Trustee Fails to State a Claim for Violation of the Automatic Stay. 

The Trustee does not dispute that his automatic stay claim is doomed to failure.  Instead, he 

contends only that it is the “law of the case” that his claims survive the pleading stage.  But the 

Trustee’s claim against Li Qi is not immunized by the ruling on the UL Defendants’ motion to 

dismiss the original complaint -- which, in any event, did not address the ability of a corporate 

debtor (or a trustee on its behalf) to assert a damage claim under § 362(k)..  Li Qi has not, until 

now, moved to dismiss this claim.  In any event, “a district court has the inherent power to revisit 

its non-final orders.”  Dreith v. Nu Image, Inc., 648 F.3d 779, 787 (9th Cir. 2011).  As discussed in 

the UL Defendants’ reply (Dkt. 281 at 34), the Trustee’s law of the case argument has no merit.25 

 

25 In his reply in support of his motion for jurisdictional discovery, the Trustee relied on district court 
cases that did not require a final decision before a district court imposes law of the case.  E.g., 
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The Trustee’s “law of the case” argument fails for an additional reason.  Namely, “[i]n the 

Ninth Circuit, the general rule is that law of the case requires an identity of parties.”  Davidson v. 

Apple, Inc., No. 16-CV-04942-LHK, 2019 WL 6251180, at *16 (N.D. Cal. Nov. 22, 2019) (citing 

United States v. Maybusher, 735 F.2d 366, 370 (9th Cir. 1984)).  Here, the Trustee relies on an 

order that was entered before Li Qi was served or appeared in the case.  Because Li Qi was not a 

party to the motion or the prior order on which the Trustee relies, the Trustee cannot establish the 

identity of parties requirement.26  The Court should dismiss the automatic stay claim against Li Qi. 

CONCLUSION 

For the foregoing reasons, Li Qi respectfully requests the Court dismiss Li Qi for lack of 

personal jurisdiction and proper service.  Alternatively, Li Qi requests that the Court rule the Trustee 

fails to state a claim against Li Qi and dismiss the Amended Complaint with prejudice. 

 

 

 

Ticketmaster L.L.C. v. Prestige Ent. W., Inc., 315 F. Supp. 3d 1147, 1166 (C.D. Cal. 2018). 
Ticketmaster is inconsistent with more recent, binding Ninth Circuit law cited in the UL Defendants’ 
moving papers.  Askins v. U.S. Dep't of Homeland Sec., 899 F.3d 1035, 1043 (9th Cir. 2018) (holding 
law of the case did not apply because district court “did not enter a final judgment in the case”).  The 
Trustee also relies on San Diego Cty. Credit Union v. Citizens Equity First Credit Union, 360 F. 
Supp. 3d 1039, 1046 (S.D. Cal. 2019).  But that case supports Li Qi’s position because it held that 
“because Plaintiff filed a FAC, the law of the case doctrine does not apply” when the Court had only 
ruled on a original complaint.  Id.   
26 Disimone v. Browner, 121 F.3d 1262, 1267 (9th Cir. 1997), held that the EPA was bound by a 
prior final decision of the Ninth Circuit against it, even though EPA sought to relitigate the issue in 
a new case with a nominally different plaintiff.  Here, on the other hand, no court has ever made a 
final decision on the automatic stay claim, and Li Qi has not been a party to a final or non-final 
decision on the law of the case.  Similarly,  Air Transp. Ass'n of Am. v. City & Cty. of S.F., No. C 
97-01763 CW, 1999 U.S. Dist. LEXIS 8747, at *13 (N.D. Cal. May 27, 1999), held FedEx and 
United were bound by a decision against a membership organization that initiated a suit on their 
behalf and which FedEx and United later joined.  Here, no organization has brought a suit on Li 
Qi’s behalf.  Moreover, Air Transport applied the law of the case doctrine without a final order, 
contrary to more recent binding authority.  Askins, 899 F.3d at 1043. 

Dated:  July 9, 2021 ARNOLD & PORTER KAYE SCHOLER LLP 

 

By:   /s/ Brian K. Condon  
Brian K. Condon (Bar No. 138776) 
Oscar Ramallo (Bar No. 241487) 
Attorneys for Defendants 
Universal Leader Investment Limited, Glove 
Assets Investment Limited, Truly Great Global 
Limited, and Li Qi 
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Orders and LBR, the foregoing document will be served by the court via NEF and hyperlink to the document. On (date) 
July 9, 2021, I checked the CM/ECF docket for this bankruptcy case or adversary proceeding and determined that the 
following persons are on the Electronic Mail Notice List to receive NEF transmission at the email addresses stated below:  
 
 
  Service information continued on attached page 
 
2.  SERVED BY UNITED STATES MAIL:   
On (date) July 9, 2021, I served the following persons and/or entities at the last known addresses in this bankruptcy case 
or adversary proceeding by placing a true and correct copy thereof in a sealed envelope in the United States mail, first 
class, postage prepaid, and addressed as follows. Listing the judge here constitutes a declaration that mailing to the judge 
will be completed no later than 24 hours after the document is filed. 
 
Honorable Sandra R. Klein 
United States Bankruptcy Court 
 for the Central District of California 
255 East Temple Street, Suite 1582 
Los Angeles, CA 90012 
  Service information continued on attached page 
 
3.  SERVED BY PERSONAL DELIVERY, OVERNIGHT MAIL, FACSIMILE TRANSMISSION OR EMAIL (state method 
for each person or entity served):  Pursuant to F.R.Civ.P. 5 and/or controlling LBR, on (date) July 9, 2021, I served the 
following persons and/or entities by personal delivery, overnight mail service, or (for those who consented in writing to 
such service method), by facsimile transmission and/or email as follows.  Listing the judge here constitutes a declaration 
that personal delivery on, or overnight mail to, the judge will be completed no later than 24 hours after the document is 
filed. 
 
  Service information continued on attached page 
 
I declare under penalty of perjury under the laws of the United States that the foregoing is true and correct. 
 

07/09/2021                 Vicky Apodaca  /s/ Vicky Apodaca 
Date Printed Name  Signature 

 
 
 

  

□ 

□ 
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This form is mandatory.  It has been approved for use by the United States Bankruptcy Court for the Central District of California. 
 

June 2012 F 9013-3.1.PROOF.SERVICE 
 
US 169997033v1 

SERVICE LIST 
 

SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING (NEF) 

United States Trustee ustpregion16.la.ecf@usdoj.gov 

Minsheng Business Aviation Limited; Minsheng 
Financial Leasing Co., Ltd.; Yuntian 3 Leasing 
Company Designated Activity Company; 
Yuntian 4 Leasing Company Designated 
Activity Company 
 

jmester@jonesday.com; dtmoss@jonesday.com;  

Jonathan D. King as Chapter 7 Trustee john.lyons@us.dlapiper.com 

Export Development Canada mjedelman@vedderprice.com; 
ahudson@vedderprice.com; 
solson@vedderprice.com 
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IN THE UNITED STATES BANKRUPTCY COURT 

CENTRAL DISTRICT OF CALIFORNIA  

LOS ANGELES DIVISION 

ARNOLD & PORTER KAYE SCHOLER LLP 
Brian K. Condon (Bar No. 138776) 
brian.condon@arnoldporter.com 
Oscar Ramallo (Bar No. 241487) 
oscar.ramallo@arnoldporter.com 
777 South Figueroa Street, 44th Floor 
Los Angeles, CA 90017-5844 
Telephone:  +1 213.243.4000 
Facsimile:   +1 213.243.4199 
 
ARNOLD & PORTER KAYE SCHOLER LLP 
Michael L. Bernstein (Pro Hac Vice) 
michael.bernstein@arnoldporter.com 
601 Massachusetts Avenue, NW 
Washington DC 20001-3743 
Telephone:  +1 202.942.5000 
Facsimile:   +1 202.942.5999 
 
Attorneys for Defendants 
Universal Leader Investment Limited,  
Glove Assets Investment Limited,  
Truly Great Global Limited, and Li Qi 
 

  In re: 

ZETTA JET USA, LTD., a California corporation, 

Debtor. 

Lead Case No.: 2:17-bk-21386-SK 
Chapter 7 
Jointly Administered With: 
Case No.: 2:17-bk-21386-SK 
 
Adv. Proc. No. 2:19-AP-01383-SK 
 
APPENDIX OF UNPUBLISHED 
OPINIONS CITED IN DEFENDANT 
LI QI’S REPLY IN SUPPORT OF 
MOTION TO DISMISS COUNTS I, II, 
VII, VIII, AND IX OF AMENDED 
ADVERSARY COMPLAINT FOR 
LACK OF PERSONAL 
JURISDICTION, INSUFFICIENT 
SERVICE OF PROCESS, , AND 
FAILURE TO STATE A CLAIM 

   In re: 

ZETTA JET PTE, LTD., a Singaporean corporation, 

Debtor. 
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APPENDIX OF UNPUBLISHED OPINIONS CITED IN DEFENDANT LI QI’S REPLY ISO MOTION TO 
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JONATHAN D. KING, solely in his capacity as 
Chapter 7 Trustee of Zetta Jet USA, Inc. and Zetta Jet 
PTE, Ltd. 

Plaintiff, 

v. 

YUNTIAN 3 LEASING CO. DESIGNATED 
ACTIVITY CO. F/K/A YUNTIAN 3 LEASING CO. 
LTD., ET AL.  

   Defendants. 

Hearing:  

Date: August 11, 2021  
Time: 9:00 a.m. 
Place: Courtroom 1575 
 255 East Temple Street 
 Los Angeles, CA 90012   
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 APPENDIX OF UNPUBLISHED OPINIONS CITED IN DEFENDANT LI QI’S REPLY ISO MOTION TO 
DISMISS COUNTS I, II, VII, VIII, AND IX OF AMENDED ADVERSARY COMPLAINT 

In accordance with Local Bankruptcy Rule 9013-2(b) (4), Defendant Li Qi hereby submits 

copies of unpublished opinions cited in Defendant Li Qi’s Reply In Support of Motion To Dismiss 

Counts I, II, VII, VIII, and IX of Amended Adversary Complaint for Lack of Personal Jurisdiction, 

Insufficient Service of Process, and Failure to State a Claim.  The unpublished opinions cited in the 

Reply are attached hereto as follows: 

Exhibit A:  Air Transp. Ass'n of Am. v. City & Cty. of S.F., No. C 97-01763 CW, 1999 U.S. Dist. 
LEXIS 8747 (N.D. Cal. May 27, 1999) 

Exhibit B:   Bauman v. DaimlerChrysler AG, No. C-04-00194 RMW, 2005 WL 3157472 (N.D. 
Cal. Nov. 22, 2005) 

Exhibit C:   Bleu Prod., Inc. v. Bureau Veritas Consumer Prod. Servs. (Hong Kong) Ltd., No. CV 
08-2591-CAS (JCx), 2009 WL 649061 (C.D. Cal. Mar. 9, 2009) 

Exhibit D:   Boeing Co. v. KB Yuzhnoye, No. CV13-00730 ABC (AJWx), 2014 WL 12601330 
(C.D. Cal. Feb. 20, 2014) 

Exhibit E:   Casa Blanca de Punta Mita v. Rayment, No. 3:18-CV-2297-WQH-BGS, 2019 WL 
1299038 (S.D. Cal. Mar. 20, 2019) 

Exhibit F:   Chunghwa Telecom Glob., Inc v. Medcom, LLC, No. 5:13-CV-02104-HRL, 2016 
WL 5815831 (N.D. Cal. Oct. 5, 2016) 

Exhibit G:   D'Amato v. Starr, No. CV-06-2429 (BMC)(WDW), 2007 WL 895787 (E.D.N.Y. 
Mar. 22, 2007) 

Exhibit H:   Datatech Enterprises LLC v. FF Magnat Ltd., No. C 12-4500 CRB, 2013 WL 
1283439 (N.D. Cal. Mar. 26, 2013) 

Exhibit I:   Davaco, Inc. v. AZ3, Inc., No. 3:07-CV-803, 2008 WL 2243382 (N.D. Tex. May 30, 
2008) 

Exhibit J:   Davidson v. Apple, Inc., No. 16-CV-04942-LHK, 2019 WL 6251180 (N.D. Cal. 
Nov. 22, 2019) 

Exhibit K:   FTC - Forward Threat Control, LLC v. Dominion Harbor Enterprises, LLC, No. 
5:19-CV-06590-EJD, 2020 WL 5545156 (N.D. Cal. Sept. 16, 2020) 

Exhibit L:   Freeney v. Bank of Am. Corp., No. CV-15-02376-MMM-(PJWx), 2015 WL 4366439 
(C.D. Cal. July 16, 2015) 

Exhibit M:  Fru-Con Const. Corp. v. Sacramento Mun. Util. Dist., No. CIV S-05-583 
LKK/GGH, 2007 WL 2384841 (E.D. Cal. Aug. 17, 2007)  

Exhibit N:   GT Sec., Inc. v. Klastech GmbH, No. C-13-03090 JCS, 2014 WL 2928013 (N.D. Cal. 
June 27, 2014) 

Exhibit O:   Gencor ACP Ltd.v. Glenn Bryan Dalby and others, [2000] EWHC 1560 (Ch) 
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APPENDIX OF UNPUBLISHED OPINIONS CITED IN DEFENDANT LI QI’S REPLY ISO MOTION TO 
DISMISS COUNTS I, II, VII, VIII, AND IX OF AMENDED ADVERSARY COMPLAINT 

Exhibit P:   Hyperion Fund, L.P. v. Samarium Tech. Grp., Ltd., No. 2:07-CV-07505-FMC-RCX, 
2009 WL 10699441 (C.D. Cal. Jan. 29, 2009) 

Exhibit Q:   In re Brace, Adv. No. 6:11-AP-02053-SY, 2017 WL 1025215 (B.A.P. 9th Cir. Mar. 
15, 2017) 

Exhibit R: In re CHC Grp. Ltd., No. 3:17-CV-00075-C, 2017 WL 1380514 (Bankr. N.D. Tex. 
Mar. 28, 2017) 

Exhibit S:   In re Moshen, No. NC-09-1159-HKiSa, 2010 WL 6259979 (B.A.P. 9th Cir. Dec. 21, 
2010) 

Exhibit T:   In re Turner, Nos. NC-06-1263-SDR, NC-06-1336-SDR, 02-44874, 2007 WL 
7238117 (B.A.P. 9th Cir. Sept. 18, 2007) 

Exhibit U:   In re Vrabel, No. BAP NC-04-1331-PBS, 2005 WL 6960238 (B.A.P. 9th Cir. June 
17, 2005) 

Exhibit V:   In re Wells, No. 2:15-BK-27834-BB, 2017 WL 4768106 (B.A.P. 9th Cir. Oct. 10, 
2017) 

Exhibit W:   Indep. Elec. Supply Inc. v. Solar Installs, Inc., No. 4:18-CV-01435-KAW, 2018 WL 
6092800 (N.D. Cal. Nov. 21, 2018) 

Exhibit X:   Kapu Gems v. Diamond Imports, Inc., No. 15-CV-03531-MMC, 2016 WL 4259119 
(N.D. Cal. Aug. 12, 2016) 

Exhibit Y:   Kayne v. Ho, No. LA-CV-09-06816-JAK (CWx), 2013 WL 12120081 (C.D. Cal. 
Nov. 4, 2013) 

Exhibit Z:   Leitner v. Sadhana Temple of New York, Inc., No. CV 13-07902 MMM (Ex), 2014 
WL 12588643 (C.D. Cal. Oct. 17, 2014) 

Exhibit AA:   Pac. Maritime Freight, Inc. v. Foster, No. 10-cv-0578-BTM-BLM, 2010 WL 
3339432 (S.D. Cal. Aug. 24, 2010) 

Exhibit BB:   Platypus Wear, Inc. v. Bad Boy Eur. Ltd., No. 16-CV-02751-BAS-DHB, 2018 WL 
3706876 (S.D. Cal. Aug. 2, 2018) 

Exhibit CC:   Prest v. Petrodel Resources Limited and others [2013] UKSC 34 

Exhibit DD:   Rhodes v. Biomet, Inc., No. SA CV-19-1534-DOC (DFMx), 2020 WL 1955308 
(C.D. Cal. Jan. 22, 2020) 

Exhibit EE:  State Narrow Fabrics, Inc. v. Fisher, No. 16-4252 MWF (RAOx), 2016 WL 
11002147 (C.D. Cal. Nov. 29, 2016)  

Exhibit FF:   Trustor AB v. Smallbone and others (No 2) [2001] 1WLR 1177 

Exhibit GG:   US Fire Pump Co., LLC v. Alert Disaster Control (Middle E.) Ltd., No. 19-335-
SDD-EWD, 2021 WL 296073 (M.D. La. Jan. 28, 2021) 

Exhibit HH:   US Philips Corp. v. KXD Tech., Inc., No. CV 05-08953 DMG (PLAx), 2014 WL 
12564095 (C.D. Cal. June 24, 2014) 

Case 2:19-ap-01383-SK    Doc 305-1    Filed 07/09/21    Entered 07/09/21 10:48:30    Desc
Appendix     Page 4 of 446



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26S 

27 

28 

- 5 - 
 

APPENDIX OF UNPUBLISHED OPINIONS CITED IN DEFENDANT LI QI’S REPLY ISO MOTION TO 
DISMISS COUNTS I, II, VII, VIII, AND IX OF AMENDED ADVERSARY COMPLAINT 

Exhibit II;   Vacless Sys., Inc. v. Vac-Alert IP Holdings, LLC, No. CV 2:10-CV-09284-SVW 
(FFM), 2011 WL 13217924 (C.D. Cal. June 24, 2011) 

 

 

Dated:  July 9, 2021 ARNOLD & PORTER KAYE SCHOLER LLP 

 

By:  /s/ Brian K. Condon                
Brian K. Condon (Bar No. 138776) 
Oscar Ramallo (Bar No. 241487) 
Attorneys for Defendants 
Universal Leader Investment Limited, Glove Assets 
Investment Limited, Truly Great Global Limited, 
and Li Qi 

 

Case 2:19-ap-01383-SK    Doc 305-1    Filed 07/09/21    Entered 07/09/21 10:48:30    Desc
Appendix     Page 5 of 446



EXHIBIT A

EXHIBIT A - PAGE 6

Case 2:19-ap-01383-SK    Doc 305-1    Filed 07/09/21    Entered 07/09/21 10:48:30    Desc
Appendix     Page 6 of 446



����������	
���������������������������������� !"��  #��$%��&"�'"�(�)*�+�($,�)*�$%�-���.���/� /$0���12�3���1
�4�
�5�6�����5����5��71�8�5�715��4�
�5�6�����������5������������999��416�212�8�:���9�;���<=��>?@ABCD@C�999�0:3:�4�
�:�EFGH3������I	HJ�KJ	83�LJK�	33L�H	KHL8�LM�	�FJH�	N�	HJEH8F�H8403KJH	E�JFE	KHL83��L8MFJF8�FN�MF4FJ	E�FG�JF33��LJ�LJ	KHL8N�08HKF4�	HJEH8F3��H8�:�����������
��O:��HKP�	84��L08KP�LM�3	8�MJ	8�H3�LN�3	8�MJ	8�H3�L�Q0�	8�JHRQK3��L��H33HL8N�3	8�MJ	8�H3�L�	HJ�LJK3��L��H33HL8��41�1�2���
:STUABUTDTBVW��XYZ[�����������
\�]��������5�
�]]�5���̂2_]1���RJ	8KF4����̀ �5����2�4F8HF4����̀ �5�:�41�1�2���
\�65�

;]��������5�
�]]�5�� �̂2_]1���a4�6b1��8�:���<c�RJ	8KF4��
�������������
\�6���]
���5�5���1�̀511]̀ �������215��71�	4	:��dBC@�e@CfU5���1
��̀511]̀ ������6�55�15
����5���1��
�]]�5��̂�2_]1����1g�5��155���5�����̀511]̀ �12��2�5]�����516��
�215�������	�5̀�5���̀�5��1
��h1�1���
��
̀��
1��
�]]�5��̂�2_]1���]��������]̀ 15]�

�h����51���1
�����;��;3���1��_5���2
��6�]̀ ����61��K5�O1�15
��6���5�6�
��216�
���
����5��̀1�2��_��̀ 1̀����
���1���i��6�56�]
���61
��6���5�6��5\
��65�

;]�������2151_�����������̂��6����djU@�klffjCmnCBo@plCjq�nBUDlC@���������
�������5���1��5�21��5_���r���������5���1�6�5̀�5�����
����2�6�55�15
��67���1�_12��71�O���2�����������52����61�̀ 5�]��_��12�h��21�1�2���
����6������2�6��������7���51s��512�6���15]1���������2�
65�]�����5��h1�1���
����1]̀ ���11
:�	���̀�5��1
�]�O12���5�
�]]�5���̂2_]1��:tu@CuT@v���������
�������5���1��5�21��5_���r���������5���1�6�5̀�5�����
����2�6�55�15
��67���1�_12�����52����61�5̀�]��_��12�h��21�1�2���
��6������2�6�����:�K71��52����61�51s��512�����1�����1
�1��15��_��������6���5�6���5��1�
1�i��7�21�1�2����6�����������2�
65�]����1�2�5��_��71�

�15]�����71��1�
1��5�6���5�6������71�̀5�O�
�������h1�1���
�h1�i11��1]̀ ���11
�i��7�2�]1
��6�̀�5��15
�i7151��71�2�]1
��6� �̀5��15
7�̀�7�2�h11��51_�
�1512�i��7���_�O15�]1���1�����:����������
��5_�12��7����71��52����61�51���12������5���1�5���1
���2�i�
�̀511]̀ �12�h16��
1����i���2��1�2��71]����]�2�����5��h��2����71�5��̀15�����
����21�1�2����6���:�41�1�2���
�6���1�212��7���̀��������
�i151�̀ 516��212��5�]�5��
��_��71�
�]1�67���1�_1
��_���
���71��52����61��
���1��2251

12�h���71�6��5�������
�]���5��6�����h��̀��������
:�K71�6��5������2��7�������71�1g�1����7����71��52����61��̀ �̀�12����6���5�6��5
\����;��;
���1��̀15�����
��7���i151�����51���12����6����6���5�6�
���71��52����61�i�
���6��
����������:�Q�i1O15���71�6��5����
��71�2��7���̀��������
�2�2�����̀5�O1�5���1�̀511]̀ ������
���71��52����61�i�
�����̀511]̀ �12��
����51���12����5���1
:tlDoBf@K71�6��5��_5���12�
�]]�5��̂�2_]1������̀��������
\�6���]��7��� �̀5������71��52����61�i�
��]̀ 15]�

�h���1g�5��155���5�������
����5��
�����̀ �̀�12�������;��;
���1�6��2�6�:�K71�6��5����
��_5���12�21�1�2����6���\
���2�21�1�2����6�����\
�]��������5�
�]]�5��̂�2_]1�������71��

�1����5���1�̀511]̀ �����h16��
1�̀��������
�������5���1��5�21��5_���r���������5���1�6�5̀�5�����
����2�6�55�15
������12����1
��h��
7��7����71��52����61�i�
�̀511]̀ �12:w@xTUy@xTUz�{@jpVBD@U��O����5�612�51�|�:::�|�3�]]�5���2_]1���|�F�����1]1����
�����15����E�i�|�R1����1�4�
̀��1
��O����5�612�51�|�:::�|�3�]]�5���2_]1���|�F�����1]1����
�����15����E�i�|�R1�15���LO15O�1i��O����5�612�51�|�:::�|�3�]]�5��
EXHIBIT A - PAGE 7

Case 2:19-ap-01383-SK    Doc 305-1    Filed 07/09/21    Entered 07/09/21 10:48:30    Desc
Appendix     Page 7 of 446



����������	
���������������������������������������������������������������  ��!"#$#%&'&"#�()�*(##&+�,-�.(/0�1&"2$"&�3$)42#&)5�����6����������7��7��������������8���������������������7�����9������������������������������:������8��:�9��������8���9�������������9���;�������8�����<�9����7����:��8���9���������������������������7��9���������������������=�>?@A�BA�CDEA�FA�GH=I�9���������������===���5�����
���������5�77�������������������J�������K9��9���I�9���������������===���5�����
���������L������������������J�������K9��9���I�9���������������===���5�����
���������K77������������������J�������K9��9�����M�  ��N2''(+O�P2QR'&"#0�N244,+#$"R�*(#&+$(%)S8���9����7����������������6�������������;������8��;����������8�������8����8�����������������������������7���=�S8�������:��8����������������������������77������7����T���9������:������77������;��������9���������8����9�����������������=I�9���������������
����������U����������
����������V��������W�V�������
���������X�  ��Y&%$&-�Z+,'�P2QR'&"#)0�[%#&+$"R�\�['&"Q$"R�P2QR'&"#)V�7������������������������������������������������������]�����������9����������������8�������=I�9���������������
����������U����������
����������V��������W�V�������
�������I�9���������������V77�������5������������U�9������I�����������������U�9�����̂ �  ��Y&%$&-�Z+,'�P2QR'&"#)0�[%#&+$"R�\�['&"Q$"R�P2QR'&"#)

U����������������8�����;����������������8�����8����8���;������������9�������8�������������������:������9�������������8����������7��9��������9����;�������8���_�����������������;�������������8���;���������9����:��������������������������������������������������������������������������������6������=I�9���������������
������������������������
������������������8��I�����̀ �  ��a+&b%2)$,"�,-�P2QR'&"#)0�.(/�,-�#c&�d()&�������������8�����<��<�8�<�������������:��8��������������������7����������������:��8�������������8�������������������9�����8������������������;��]����������������8����������=�S8����������������������8�����������8�����;������8������8������8����7�����������������8���;����������_������������������������=L��������W�I��7������I�7���������===���S����7���������������V���W�57����S����7�����������I8������S����7���������������V���W�57����S����7�����������I��������V����������J�������K9��9�����e�  ��[$+�\�N4(b&�f+(")4,+#(#$,"0�dc(+#&+)S8��V�������g������������V���7��9������8����������������������8�������������������������������������:�����������:������8���7��9������8�9�����8���������������������������������������7����:������:�������9�����������������=��hi�jAkACAkA�l�hmnmopqrpmr=d,2")&%s�����VtU�SUVu5�KUS�V55KItVStKu�K��V��UtIV:�VtU�tu��tugv5SUtV��U��VStKu5�IKu��U�uI�:���g�UV���w�U�55�IKU�KUVStKu:�vutS�g�VtU��tu�5�tuI:�����������x�L�������g����:�I������V=�y������:�V���=�5�8������:�L��;��z��8������W�{�����������:�5������������:�IV=����ItS|�Vug�IKvuS|�K��5Vu��UVuIt5IK:�5Vu��UVuIt5IK�{v�Vu�UtJ{S5�IK��t55tKu:�5Vu��UVuIt5IK�VtU�KUS5�IK��t55tKu:�����������x�S8�������=�5������:�{������U����u����9�z��I���������z�W�U�;��:�5�������{=�������:���������U�7����W�g���������:�g������V�������:�I����V�������T��K�����:�I��������I���������5������������:�5������������:�IV=����ItS|�Vug�IKvuS|�K��5Vu��UVuIt5IK:�

}~~~�������������������������}

EXHIBIT A - PAGE 8

J;. 

J;. 

J;. 

J;. 

J;. 

Case 2:19-ap-01383-SK    Doc 305-1    Filed 07/09/21    Entered 07/09/21 10:48:30    Desc
Appendix     Page 8 of 446



����������	
����
������������������
�����������������
��������
����������������������� !�!��"# !$� #%#���#&�"'#���($#)$��)($*!'#)$�#$ ��!������ ����������+�,�!�� ������! �(�������������-�"��+������.�����$�,�/��0��$/�! �(��)($*!'#)$�)��$)"'1�"$� !�#�)"$#!��!������ ������2���������3�����! �(�����
���������$���+���� �������������������������� !�! �(�4567�����&#!$����!/�"#�1'���")8� '��!������ ����������+�,�!�� ������! �(�������������-�"��+������.�������������������� !��!�&*!����!��*���$���!$*��*( !'#)$��($*��#$ ���!������ ������8�������� ����9��������
��������*���������
��
�����������
��#���������!�������� !�$!'#)$!�� �$'�"��)"����&#!$�"#�1'���!������ ������8�����-���,�������������,���������������)�0���
�� !�$!'#)$!�� �$'�"��)"����&#!$�"#�1'���!������ �������+��������������$�������� ������������������"��+����1��
����,���9����������������� !���:;<=>?@� �!(*#!�A#�2�$��(����
��������*��������8�
�����BCDEDFE�GH@� �!(*#!�A#�2�$BCDEDFE)"*�"��"!$'#$����!#$'#���I��)'#)$��)"��(��!"/�8(*���$'�)$���!#$'#���I�J�KLMN� �!#���!$*��"!$'#$��*���$*!$'�I� ")��O�)'#)$� �)"� �(��!"/� 8(*���$'� )$���!#$'#���I�!*!�")('���"����'#)$� �!#�������������!���'����P����!��������������!�������Q!'!R��!�������#�
��������"��������� ����������Q!#" )$R��(����
�!���������#����Q(����
R����
���
������SP����� ��P��������Q��
�SR����0�������-�.�
����������+�����������+����+����������������*����������������&��������)�
�������� ���� ���������� !
����������3��  �
�� +�P�����TU&���
�TU �Q�+��)�
������R������������������������������
�����+��������P����P��
��-��+��!�������*������������45V7��!���Q!*!R���������������������0�������-�.�
����������+�����������������������
���WX�YZ[Z\Z�J�KLMN�����
�����+��� ����I�����
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2005 WL 3157472
Only the Westlaw citation is currently available.

United States District Court,
N.D. California.

Barbara BAUMAN, et al., Plaintiffs,
v.

DAIMLERCHRYSLER AG, and Does
1 thorough 50, inclusive, Defendants.

No. C-04-00194 RMW.
|

Nov. 22, 2005.

Attorneys and Law Firms

Kim E. Card, Daniel M. Kovalik, Kathryn Chris
Palamountain, Derek J. Baxter, Mark Andrew Chavez, Terry
Collingsworth, for Plaintiffs.

Peter J. Messrobian, Matthew J. Kemner, for Defendant.

ORDER TENTATIVELY GRANTING
DEFENDANT'S MOTION TO DISMISS

WHYTE, J.

[Re Docket No. 36]

*1  Specially-appearing defendant DaimlerChrysler AG
(“DCAG”) filed a motion to quash service and dismiss for
lack of personal jurisdiction. Plaintiffs oppose the motion.
The motion to dismiss was heard on June 17, 2005. The
motion to quash was withdrawn. The court has reviewed
the parties' papers filed before the hearing and considered
their arguments. The court has also reviewed plaintiffs' post-
hearing notice of filing of supplemental authority but sustains
defendant's objection to its consideration. For the reasons set
forth below, the court tentatively grants DCAG's motion to
dismiss for lack of personal jurisdiction but allows plaintiffs
some limited jurisdictional discovery.

I. BACKGROUND

Plaintiffs are twenty-three people, one of whom is a
citizen of Chile and the rest of whom are citizens
of Argentina. Amend. Compl. ¶¶ 3-21. Plaintiffs allege

that Mercedes-Benz Argentina (“MBA”)-now known as
DaimlerChrysler Argentina (“DCA”)-collaborated with the
Argentine government to kidnap, detain, torture, or kill
plaintiffs or plaintiffs' relatives during Argentina's military
regime of 1976 to 1983, known as the “Dirty War.” Id. ¶¶
1-21. Claiming that DCA is either a division or wholly-owned
subsidiary of DCAG, plaintiffs bring this action against
DCAG under the Alien Tort Claims Act (“ATCA”), 28 U.S.C.
§ 1350, and the Torture Victims Protection Act (“TVPA”), 28
U.S.C. § 1350. Id.

In 1998, Chrysler Corporation and Daimler-Benz AG became
wholly-owned subsidiaries of DCAG. Louann Van Der
Wiele Decl. Supp. DCAG's Mot. (“Wiele Decl.”) ¶ 2.
Consequently, Chrysler Corporation, which had its principal
place of business in Auburn Hills, Michigan, changed its
name to DaimlerChrysler Corporation (“DCC”). Id. DCC
maintains the same headquarters as Chrysler Corporation had
maintained before. Id.; Miller Decl., Ex. 1.

DCAG contends that it is a German stock company with
headquarters located in Stuttgart, Germany. Id.; Amend.
Compl. ¶ 22. DCAG is not qualified or authorized to do
business in California and does not import, manufacture,
sell, service, or warranty cars in California. It manufactures
Mercedes-Benz vehicles in Germany. Peter Waskonig Decl.
Supp. DCAG's Mot. (“Waskonig Decl.”) ¶ 3. A separate
Delaware corporation, Mercedes-Benz United States, LLC
(“MBUSA”) purchases Mercedes-Benz cars in Germany,
imports them into the United States, and distributes them
throughout the United States. Id. ¶¶ 7, 10. MBUSA also
provides all product advertisement, service and sales support
for Mercedes-Benz vehicles in the United States. Id. ¶ 7.
Plaintiffs, however, allege that DCAG is both an American
and German corporation with headquarters in both countries,
respectively, in the cities of Auburn Hills and Stuttgart. Brian
Campbell Decl. Opp. DCAG's Mot. (“Campbell Decl.”), Ex.
1, 2.

Plaintiffs originally named DCC as the defendant. Compl.
¶ 1. They subsequently amended their complaint, replacing
DCC with DCAG as the defendant. Amend. Compl.
¶ 1. Plaintiffs originally believed that DCAG had its
sole headquarters in Stuttgart, Germany. Compl. ¶ 22.
In accord with the procedures set forth by the Hague
Convention for international service of process, plaintiffs
initiated service attempts upon DCAG through the German
courts. Plaintiffs' Ex Parte Appl. Ct. Iss. Amend. Summons
(“Appl.Amend.Summons”) ¶ 1. The German district court
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authorized service of process upon DCAG on July 14,
2004. Req. Jud. Not. (“RJN”), Ex. A. On September 7,
2004, however, the German appellate court halted service
to determine whether service would violate Germany's
sovereignty rights. If that was the case, the requested
service could potentially be refused according to the Hague
Convention, Article 13(1). Id. Whether plaintiffs' requested
service in Germany will be permitted awaits resolution by
Germany's highest court of a matter involving Napster and
Bertelsmann AG, which poses similar issues. Id. On March
7, 2005, after hearing the parties' comments on the temporary
suspension of service, the German appellate court reaffirmed
its original stay order. RJN, Ex. B.

*2  From a proxy statement to shareholders regarding the
1998 merger of Chrysler Corporation with Daimler-Benz
AG, plaintiffs discovered that DCAG purports to maintain
operational headquarters at the DCC headquarters in Auburn
Hills, Michigan. Appl. Amend. Summons at 3. Plaintiffs then
applied for and were issued an amended summons for DCAG
at the Auburn Hills location.

On January 28, 2005, plaintiffs' process server first attempted
to serve DCAG at DCC headquarters but was unsuccessful.
Sunny Miller Decl. Opp. DCAG's Mot. (“Miller Decl.”) ¶
3; Elizabeth Tichvon Decl. Supp. DCAG's Mot. (“Tichvon
Decl.”) ¶¶ 2-5. Elizabeth Tichvon, the service of process
paralegal for DCC, explained to the server that she and DCC
were not authorized to accept service of process on behalf
of DCAG. Id.; Wiele Decl., Letter from Van Der Wiele to
Plaintiffs' Counsel of 3/2/05, Ex. 1. On February 15, 2005,
plaintiffs' process server Sunny Miller attempted to serve
process on DCAG at the DCC headquarters but was not
permitted to proceed any further than the reception area.
Miller Decl ¶ 5; Tichvon Decl. ¶  6. Tichvon explained to
Miller that DCC and not DCAG was located at the premises.
Miller Decl. ¶ 3. In addition, Tichvon reiterated her statements
on January 28 to Miller and told Miller that she did not
work for DCAG. Tichvon Decl. ¶ 6. Plaintiffs contend that as
Tichvon walked away, Miller told her that he was leaving the
papers there for DCAG. Miller Decl. ¶ 5. Miller then left the
papers at the security desk in the presence of security guard
Eric Uzenski, who works for Wackenhut Corporation. Id. The
papers were returned to plaintiffs' counsel. Wiele Decl. ¶ 6.

On March 3 and March 10, 2005, plaintiffs mailed copies
of the summons and complaint to the DCC headquarters
by registered mail. Id. ¶ 7. Plaintiffs also mailed a copy of
the summons and complaint to the Michigan Corporation

Securities Bureau. Miller Decl. ¶ 4. The documents were
addressed to Jurgen Schrempp, Chief Executive Officer
(“CEO”) of DCAG. Wiele Decl. ¶ 6. DCAG contends that
Schrempp was not present at the DCC headquarters on March
3 and 10. Id. at 7; Waskonig Decl. ¶ 11. In addition, DCAG
contends that Schrempp has no office in Auburn Hills but has
an office in Stuttgart, Germany. Plaintiffs, however, allege
that Schrempp has offices in both Auburn Hills and Stuttgart.
Waskonig Decl. ¶ 11; Campbell Decl., Ex. 2. Plaintiffs further
allege that the copy of the summons and complaint sent on
March 10, 2005, was signed for by an agent of DCAG. Miller
Decl., Ex. 3.

DCAG filed a motion to dismiss for insufficiency of service
of process, pursuant to Federal Rule of Civil Procedure
12(b)(5), and to dismiss for lack of personal jurisdiction,
pursuant to Federal Rule of Civil Procedure 12(b)(2). Mot.
at 1. In response to plaintiffs' opposition, DCAG withdrew
its challenge to service of process, but continues to assert
that the court must dismiss the complaint for lack of personal
jurisdiction. The parties agree that plaintiffs' claim does
not arise out of or relate to DCAG's purported activity in
California. Mot. at 9; Opp'n at 8. Thus, plaintiffs do not seek
to establish specific jurisdiction over DCAG. Id.

*3  Plaintiffs submitted a notice of filing of supplemental
authority and exhibits on August 8, 2005 pursuant to Federal
Rule of Civil Procedure 15(d). Defendant filed an objection
to its consideration. The court sustains the defendant's
objection to plaintiffs' supplemental materials, which were
submitted without prior court approval and in violation to
Civil L.R. 7-3(d) (except for a new judicial opinion, “once
a reply is filed, no additional memoranda, papers or letters
may be filed without prior Court approval.”). If the court
considered plaintiffs' exhibits for the purpose of determining
the existence of personal jurisdiction, the supplemental
materials would only add marginally to the calculus in favor
of jurisdiction.

II. ANALYSIS

The court may obtain personal jurisdiction over a defendant
if it finds that either specific or general jurisdiction exists.
Plaintiffs contend that the court has general jurisdiction over
DCAG. General jurisdiction subjects a foreign defendant
to suit within the forum state even on matters unrelated
to its contacts with the forum. Doe v. Unocal Corp., 248
F.3d 915, 923 (9th Cir.2001). General jurisdiction requires
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a two-part inquiry: (1) whether defendant has “systematic
and continuous contacts” with California; and (2) whether the
assertion of general jurisdiction is reasonable. Helicopteros
Nacionales de Columbia, S.A. v. Hall, 466 U.S. 408, 416
(1984); Amoco Egypt Oil Co. v. Leonis Navigation Co.,
Inc., 1 F.3d 848, 851 (9th Cir.1993). Consequently, even if
“continuous and systematic, contacts exist, the assertion of
general jurisdiction must be reasonable.” Gator.com Corp.
v. L.L. Bean, 341 F.3d 1072, 1079-80 (9th Cir.2003) (citing
Amoco, 1 F.3d at 852-53). This case presents a difficult
question: can a federal court exercise personal jurisdiction
over a case arising under federal subject matter jurisdiction in
which plaintiffs are all foreign nationals and the defendant is
a foreign corporation which has subsidiaries doing business
in the United States?

Plaintiff has the burden of establishing that defendant has
systematic and continuous contacts with the forum state. See
Rio Props., Inc. v. Rio Int'l Interlink, 284 F.3d 1007, 1019
(9th Cir.2002); Unocal, 248 F.3d at 923. The standard for
establishing general jurisdiction is “fairly high,” requiring
defendant's contacts in the state to be of a sort that
“approximate physical presence” within the forum state.
Bancroft & Masters, Inc. v. Augusta Nat'l, Inc., 223 F.3d 1082,
1086 (9th Cir.2000). Conceptually, plaintiff must establish
that the defendant has been conducting business in California,
not merely with California. See Bancroft, 223 F.3d at 1086.

When a district court rules on a motion to dismiss for
lack of personal jurisdiction without holding an evidentiary
hearing, the plaintiff need only make a prima facie showing
of the jurisdictional facts to withstand the motion. Unocal,
248 F.3d at 922. In order to make a prima facie showing,
plaintiff must allege facts which, if true, would be sufficient to
establish personal jurisdiction. Id. If not directly controverted,
plaintiffs' version of the facts is taken as true for the purposes
of the motion. Id. Conflicts between the facts stated in the
parties' affidavits must be resolved in plaintiff's favor during
a prima facie jurisdictional analysis. Dole Food Co. v. Watts,
303 F.3d 1104, 1108 (9th Cir.2002).

*4  Defendant has the burden of establishing that exercise
of jurisdiction over it is unreasonable. Amoco, 1 F.3d at 851.
To determine whether exercise of jurisdiction is reasonable,
the following seven factors are balanced: (1) the extent of
defendant's purposeful interjection into the forum; (2) the
burden on the defendant of litigating in the forum; (3) the
extent of conflict with the sovereignty of defendant's state; (4)
the forum state's interest in adjudicating the issue; (5) the most

efficient judicial resolution of the dispute; (6) the importance
of the forum to plaintiff's interest in convenient and effective
relief; and (7) the existence of an alternate forum. Id.

A. Systematic and Continuous Contacts
Courts focus on two primary areas when applying the
“systematic and continuous contacts” test. First, they seek
to determine whether there is “some kind of deliberate
‘presence’ in the forum state, including physical facilities,
bank accounts, agents, registration, or incorporation.”
Gator.com, 341 F.3d at 1077. Second, courts “look at whether
the company has engaged in active solicitation toward and
participation in the state's markets, i.e., the economic reality
of the defendant's activities in the state.” Id. Plaintiffs seek
to establish that DCAG has the requisite systematic and
continuous contacts with California by arguing that (1)
DCAG itself has such contacts or (2) DCAG has sufficient
contacts by virtue of MBUSA, which plaintiffs contend acts
as DCAG's agent. Opp'n at 8.

1. DCAG's Objections to Evidence
As a preliminary matter, DCAG objects to much of the
evidence plaintiffs have submitted in support of their
contention that this court has personal jurisdiction over
DCAG, particularly to documents attached to the declaration
of Brian Campbell. First, DCAG objects that plaintiffs have
not properly authenticated certain materials submitted in
support of their opposition and that the materials are thus
inadmissible as lacking foundation. The materials to which
DCAG objects on the basis of authentication are pages printed
from the www.daimlerchrysler.com website and a proxy
statement and marketing brochure purportedly distributed by
DCAG.

Although some courts have refused to consider
unauthenticated internet documents for purposes of any
motion, see, e.g., Wady v. Provident Life and Accident Ins.
Co. of Am., 216 F.Supp.2d 1060 (C.D.Cal.2002) (excluding
internet evidence on a summary judgment motion for
these reasons), this court agrees with a recent Central
District of California decision holding that the court should
consider the stage of litigation when determining the
admissibility of unauthenticated evidence. In Moose Creek,
Inc. v. Abercrombie & Fitch Co., 331 F.Supp.2d 1214
(C.D.Cal.2004), the court considered unauthenticated internet
documents submitted by plaintiffs in support of their motion
for preliminary injunction for trademark infringement. The
court stated:
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*5  Rule 901(a) defines a standard of admissibility that
is rather general or elastic: the evidence must merely
be ‘sufficient to support a finding that the matter in
question is what proponent claims.’ Although Plaintiffs are
correct that these internet documents are not individually
authenticated, the Court finds that at this stage they satisfy
Rule 901(a).

Id. at 1225 n. 4. Likewise, the court will consider plaintiffs'
unauthenticated documents for purposes of determining
whether DCAG is subject to personal jurisdiction.

Defendant also objects that the statements contained in the
internet materials are offered for the truth of their contents and
are thus hearsay. District courts have discretion to consider
otherwise inadmissible evidence in ruling on an application
for a temporary restraining order or preliminary injunction.
Republic of the Philippines v. Marcos, 862 F.2d 1355, 1363
(9th Cir.1988) ( “It was within the discretion of the district
court to accept this hearsay for purposes of deciding whether
to issue the preliminary injunction.”). Other courts have held
that hearsay may be considered for purposes of determining
personal jurisdiction, provided it bears circumstantial indicia
of reliability. Akro Corp. v. Luker, 45 F.3d 1541, 1546-47
(Fed.Cir.1995) ( “[E]ven if Luker had objected to the hearsay
nature of the statements at trial, such an objection would
have been overruled, as we have held that hearsay ‘bear
[ing] circumstantial indicia of reliability’ may be admitted
for purposes of determining whether personal jurisdiction
obtains.”) (citing Beverly Hills Fan v. Royal Sovereign Corp.,
21 F.3d 1558, 1562 (Fed.Cir.1994)). The court finds that
the documents printed from the www.daimlerchrysler.com
website bear such circumstantial indicia of reliability, as
the printouts bear the date and site from which they were

printed, along with the DaimlerChrysler banner style. 1

The court will consider plaintiffs' evidence printed from
the DaimlerChrysler and MBUSA websites for the purpose
of determining the existence of personal jurisdiction. The
documents printed from other websites, however, do not bear
these circumstantial indicia of reliability. The court sustains
defendant's objection to the contents of Exhibits 5, 6, 7, 9, 10,
11, 12, 14, 20, and 21 to the Campbell declaration.

1 These documents could, in the alternative, be
considered party admissions.

2. DCAG's Contacts

Plaintiffs present evidence of nine of DCAG's contacts
in support of their claim that DCAG has continuous and
systematic contacts with California. Opp'n at 9. DCAG,
however, argues that plaintiffs have incorrectly attributed five
of those nine contacts to DCAG when, in fact, they are
contacts by certain subsidiaries of DCAG. Reply at 3. With
regard to the remaining four contacts, DCAG argues that one
contact is not supported by plaintiffs' evidence and that the
other three contacts are insufficient to establish that DCAG
has continuous and systematic contacts with California. Id. at
4-5.

a. Contacts Allegedly Attributable to Subsidiaries
*6  The parent-subsidiary relationship itself is not sufficient

to attribute the contacts of the subsidiary to the parent for

jurisdictional purposes. 2  Harris Rutsky & Co. Ins. Servs.,
Inc. v. Bell & Clements, Ltd., 328 F.3d 1122, 1134 (9th
Cir.2003) (citing Unocal, 248 F.3d at 925). Thus, only
contacts that can properly be attributed to DCAG, and not its
subsidiaries, may be used to determine whether DCAG has
systematic and continuous contacts with California.

2 An exception to this general rule occurs when the
subsidiary is the alter ego or agent of the parent.
Plaintiffs address this exception in the section of
the analysis regarding MBUSA's systematic and
continuous contacts.

DCAG contends that plaintiffs wrongly attribute five contacts
to it. First, plaintiffs point to a brochure published by DCAG
in 2004, entitled DaimlerChrysler Commitment to North
America. Opp'n at 9. In the section of this brochure entitled
“Direct Economic Impact in North America-2003,” DCAG
reported that it pays more than $64 million annually to
707 California employees, $15 million annually to 1,562
California retirees, $1 billion total to California suppliers, and
$31 million annually to California in taxes. Campbell Decl.,
Ex. 4 at 42. Defendant, however, argues that the information
in DaimlerChrysler Commitment to North America refers to
the North American contacts of DCAG-affiliated subsidiaries
and not those of DCAG. Reply at 3-4. Defendant claims
that the entire brochure, including the “Direct Economic
Impact in North America-2003 section,” makes clear that it is
discussing a group of DaimlerChrysler affiliated subsidiaries
located in North America. Id. at 3. In further support of its
argument that the brochure does not refer to DCAG's own
direct impact in North America, DCAG submits that it has no
offices, agents, representatives, employees, property, or bank
accounts in California. Waskonig Decl. ¶¶ 3-4. Aside from
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the brochure, plaintiffs have submitted no evidence to oppose
DCAG's assertion.

Consolidating the activities of a subsidiary into the parent's
reports is a common business practice. Unocal, 248 F.3d
at 929 (quoting Calvert v. Huckins, 875 F.Supp. 674, 678
(E.D.Cal.1995)). Such consolidated statements are allowed
by both the Internal Revenue Service and the Securities
and Exchange Commission and recommended by generally
accepted accounting principles. Calvert, 875 F.Supp. 679.
Thus, although DaimlerChrysler Commitment to North
America begins with a letter signed by the Chairman of
DCAG, which tells the reader that “this brochure highlights
many of our North American activities,” the numbers
published in DaimlerChrysler Commitment to North America
do not serve to establish that DCAG itself has California

contacts. 3

3 These numbers and documents may prove relevant
to establishing DCAG's California contacts where
plaintiffs seek to demonstrate that a subsidiary is an
agent or alter ego of DCAG. See, e.g., In Akzona
Inc. v. E.I. Du PontNemours and Co., 607 F.Supp.
227, 238 (D.Del.1984), cited in Unocal, 248 F.3d
at 928 (finding parent corporation's annual report
clearly indicated parent corporation's corporate
status as separate from relevant subsidiary).

Second, plaintiffs point to an expenditure reported in
DCAG's 2005 SEC 20-F filing of approximately $595,000
for advertising and related marketing activities with Black
Enterprise Magazine in 2004. Campbell Decl., Ex. 15.
Because Black Enterprise Magazine has offices in California,
plaintiffs contend that this reported expenditure evidences a
DCAG contact with California. In response, DCAG presents a
declaration from its media purchasing affiliate stating that the
amount cited by plaintiff was spent, not on behalf of DCAG,
but on behalf of three of its subsidiaries: DaimlerChrysler
Motors Company LLC, MBUSA, and Mitsubishi Motors
North America, Inc. Peter L. Swiecicki Decl. Supp. DCAG's
Reply (“Swiecicki Reply Decl.”) ¶ 3. Thus, the evidence
does not support the conclusion that the reported advertising
expenditure may be properly attributed to DCAG.

*7  DCAG's third alleged contact with California is its
participation in the Stop Red Light Running Campaign,
in which it purportedly made grants worth $200,000 to
seven communities in the United States, including the City
of Fresno, California. Campbell Decl., Ex. 17. Plaintiffs

found the information in a press release from “Auburn
Hills/Stuttgart” on the DaimlerChrysler website. Id. DCAG
contends that it was DCC, not DCAG, that participated in the
Stop Red Light Running Campaign. Louann Van Der Wiele
Decl. Supp. DCAG's Reply (“Wiele Reply Decl.”) ¶ 5.

Fourth, plaintiffs contend that DCAG filed for certification
from the California Air Resources Board for its engines.
The certification allegedly allows DCAG's products to be
marketed in California. Campbell Decl., Ex. 8. DCAG,
however, contends that it does not make submissions to the
California Air Resources Board but that a distinct subsidiary

company in the United States does so. 4  Peter Waskonig Decl.
Supp. DCAG's Reply (“Waskonig Reply Decl.”) ¶ 10. The
filing itself does not constitute a contact of DCAG with the
forum state. However, the impact of the filing, that DCAG's
products may be marketed in California, may be relevant, as
set forth below.

4 DCAG does not identify which subsidiary
company performs this function.

Fifth, plaintiffs allege that DCAG directly participated in the
establishment of the California Fuel Cell Partnership, which
involved Ferdinand Panik, Senior Vice President at DCAG,
being present in California as chairperson of the organization.
DCAG does not refute plaintiffs' allegation but contends first
that the evidence is inadmissible and that DaimlerChrysler
Research and Technology North America, Inc., is the only
company in the DaimlerChrysler Group of companies that
currently is a member of the California Fuel Cell Partnership.
Waskonig Reply Decl. ¶ 9.

The court concludes that DCAG has presented sufficient
evidence that these contacts are attributable, not to DCAG, but
to subsidiaries of DCAG. Accordingly, they are not properly
considered direct contacts of DCAG to California.

b. California-specific product designs
As a sixth contact with California, plaintiffs claim that
DCAG designs vehicles specifically for California, which
indicates purposeful availment. Opp'n at 10. In support of
this argument, plaintiffs offer evidence that DCAG produces
cars to meet California's air quality standards. Campbell
Decl., Ex. 11-12. Plaintiffs also offer evidence that DCAG
built a prototype fuel cell vehicle specifically for United
Parcel Service (“UPS”) to use in California and that DCAG
built a fuel cell for the California Fuel Cell Partnership,
which DCAG tested by driving 25,000 miles on California
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roads. Campbell Decl., Ex. 13. DCAG does not deny that it
produces cars to meet California's air quality standards or that
it built a fuel cell for the California Fuel Cell Partnership.
However, DCAG uses plaintiffs' evidence to demonstrate
that Mercedes-Benz vehicles sold in California have the
same design, including emission-system design, as those sold
elsewhere in the United States. Reply at 4. DCAG also
does not deny its activities with UPS but contends that its
Mercedes-Benz hydrogen fuel cell vehicles in California do
not differ in design from those elsewhere in the world and that
its Mercedes-Benz hydrogen fuel cell vehicles are not sold to
the public in California. Id. at 4-5.

*8  Designing a product specifically for the forum market
has traditionally been helpful for establishing purposeful
availment for specific jurisdiction. “Whether dealing with
specific or general jurisdiction, the touchstone remains
‘purposeful availment’ ... [to] ensure[ ] that ‘a defendant will
not be haled into a jurisdiction solely as a result of “random,”
“fortuitous,” or “attenuated” contacts.” ’ Gator.com, 341 F.3d
at 1076 (citing Glencore Grain Rotterdam B.V. v. Shivnath
Rai Harnarain Co., 284 F.3d 1114, 1123 (9th Cir.2002)).
However, purposeful availment alone is not enough to
establish general jurisdiction; the purposeful availment itself
must be systematic and continuous. See, e.g., Asahi Metal
Indus. Co. v. Superior Ct. of Cal., 480 U.S. 102, 112-13
(1986); Rockwell Int'l v. Costruzioni Aeronautiche Giovanni
Agusta, 553 F.Supp. 328, 331-32 (E.D.Pa.1982); see also
Calvert, 875 F.Supp. at 677 (concluding that evidence
used to establish specific jurisdiction does not establish
general jurisdiction unless it is continuous and systematic).
Although plaintiffs' unrefuted evidence establishes that
DCAG designed products that could be marketed in
California, among other locations, and built prototypes for
testing and use on California roads by UPS and others,
this purposeful availment is not sufficiently systematic and
continuous for the exercise of general jurisdiction.

c. Remaining Contacts
Of the nine contacts that DCAG allegedly has with California,
the three remaining are not disputed by the parties, but DCAG
contends that they do not support the assertion of general
jurisdiction.

First, DCAG is listed on the Pacific Stock Exchange
located in San Francisco, which plaintiffs allege gives
DCAG countless benefits including access to innovative
electronic trading technology, increased liquidity of its assets,
and higher corporate visibility. Second, plaintiffs contend

that DCAG has pursued enough litigation in California to
retain permanent counsel in San Francisco. This litigation
includes DCAG initiating actions in the federal courts
of California challenging California's clean air laws and
initiating additional actions in California to protect its
patent rights. Opp'n at 10. Furthermore, DCAG answered a
complaint in a case unrelated to this one but within this district
and cross-complained after waiving service of process. Opp'n
at 10. Third, as a corporate partner in the Global Nature Fund,
DCAG has been participating in the Living Lakes Project at
Mono Lake in California. Campbell Decl., Ex. 16. Part of this
project involved DCAG employees or their family members
traveling to Mono Lake to participate in a nature camp in
2003. Id .

The single trip by DCAG employees or their family members
to Mono Lake, California, as part of DCAG's participation in
the Living Lakes Project, cannot be regarded as a contact of
continuous and systematic nature. See Helicopteros, 466 U.S.
at 416 (reasoning that “the one trip to Houston by Helicol's
chief executive officer for the purpose of negotiating the
transportation-service contract with Consorcio/WSH cannot
be described or regarded as a contact of ‘continuous and
systematic’ nature”). Neither is a listing on a stock exchange,
without more, sufficient to confer general jurisdiction. See
Wiwa v. Royal Dutch Petroleum Co., 226 F.3d 88, 97 (2d
Cir.2000).

*9  The lawsuits that DCAG filed in California courts to
challenge California's clean air laws and protect its patents
are likely central to DCAG's business functions but do not
serve to establish contacts of a continuous and systematic
nature sufficient to confer personal jurisdiction. For example,
in Calvert, the district court determined that the defendant
demonstrated a kind of purposeful availment similar to that
necessary for the exercise of limited or specific jurisdiction
by initiating a lawsuit in a California court. Calvert, 875
F.Supp. at 677. However, the court determined that a
single defendant-initiated lawsuit does not establish general
jurisdiction because it was neither continuous nor systematic.
Id. Similarly, in Soma Medical Int'l v. Standard Chartered
Bank, 196 F.3d 1292, 1296 (10th Cir.1999), defendant bank
had filed a small number of financing statements, recorded
several instruments, and filed five civil cases in the forum
state to recover monies and/or foreclose on trust deeds.
The court in Soma held that those were not the kinds of
activities which courts have found necessary to subject a
defendant to general jurisdiction. Soma Medical Int'l, 196
F.3d at 1296. While DCAG's lawsuits may be systematic in
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the sense that they are part of a larger corporate business or
litigation plan, there is no evidence of either a larger corporate
plan or such continuous and substantial litigation as to
justify finding general jurisdiction over DCAG. Furthermore,
retaining permanent counsel in California is “the type of
ongoing contact needed for general jurisdiction,” but this
contact alone is not sufficient to establish general jurisdiction
over DCAG. Calvert, 875 F.Supp. at 677.

d. Conclusion
The court finds that plaintiffs' allegations do not establish
that DCAG has continuous and systematic contacts with
California. Plaintiffs have failed to establish that DCAG has
contacts approximating a physical presence in California.
See, e.g., Perkins v. Benguet Consol. Mining Co., 342 U.S.
437 (1952) (finding general jurisdiction when president
of Philippines-based corporation maintained office, kept
company files, held director meetings, distributed salaries,
and conducted other company business in the forum
state). The contacts that plaintiffs allege in support of
their contention that DCAG has continuous and systematic
contacts with California are not of the pervasive nature
required to find general jurisdiction over DCAG. In
Helicopteros, for example, the defendant had purchased
more than $4 million in equipment from a company in
the forum state and sent management and maintenance
personnel to receive training at that company in the forum
state. Helicopteros, 466 U.S. at 411-12. During this seven-
year period, the defendant had also negotiated a contract in
the forum state and received $5 million in payments from
a bank located within the forum state. Id. However, the
Supreme Court held that these contacts were insufficient for
establishing general jurisdiction over the defendant. Id. at
418-19.

*10  Plaintiffs have not demonstrated that DCAG has
directly invested more in California than the defendant
in Helicopteros. Plaintiffs also have not demonstrated that
DCAG's Pacific Stock Exchange listing, California litigation,
participation in the Living Lakes Project, building a fuel
cell for UPS, and helping to establish the California Fuel
Cell Partnership amount to contacts with the forum state that
are greater than those of the defendant in Helicopteros. In
Metropolitan Life Ins. Co. v. Robertson-Ceco Corp., 84 F.3d
560, 573-74 (2d Cir.1995) the court found that while the
defendant's contacts standing alone were not continuous and
systematic, together they were sufficient to establish general
jurisdiction. However, this is not the case here: even when
DCAG's California contacts are considered as a whole, as

the court did in Metropolitan Life Ins. Co., they fall short of
establishing the systematic and continuous contacts necessary
for this court to have general jurisdiction over DCAG.

3. Agency Relationship with MBUSA
Plaintiffs alternatively contend that DCAG has continuous
and systematic contacts with California through MBUSA's
contacts. Opp'n at 17. MBUSA has its principal
place of business in New Jersey and is wholly-owned
by DaimlerChrysler North America Holding Company
(“DCNAHC”), a Delaware corporation. DCNAHC is a
subsidiary of DCAG. Waskonig Decl. ¶ 8. MBUSA serves
the United States market as DCAG's exclusive Mercedes-
Benz importer and sales agent for the United States. Waskonig
Decl. ¶ 7. Plaintiffs point out that MBUSA is the single
largest supplier of luxury vehicles to the California car
market, and that over 10 percent of all new vehicle sales

in the United States take place in California. 5  Furthermore,
MBUSA has a regional office in Costa Mesa, California,
a Vehicle Preparation Center in Carson, California, and a
Classic Center in Irving, California. Campbell Decl., Ex. 19.
DCAG does not dispute that MBUSA is subject to general
jurisdiction in California but argues that MBUSA's contacts
cannot be imputed to DCAG.

5 This point is, however, unsupported by admissible
evidence because the web pages provided by
plaintiffs supply only unauthenticated hearsay.
However, as DCAG does not directly refute this
evidence, the court will consider it for purposes
of determining whether DCAG has sufficient
minimum contacts through MBUSA.

A subsidiary's contacts may be imputed to the parent where
the subsidiary is the parent's alter ego or where the subsidiary
acts as the general agent of the parent. Rutsky, 328 F.3d at
1134. How the courts determine whether a subsidiary is an
alter ego or agent of the parent has undergone a gradual
evolution. See, e.g., Unocal, 248 F.3d at 925 (delineating
two separate tests for alter ego and agency); Chan v. Soc'y
Expeditions, Inc., 39 F.3d 1398, 1405-06 (9th Cir.1994);
Kramer Motors, Inc. v. Br. Leyland, Ltd., 628 F.2d 1175,
1177-78 (9th Cir.1980) (finding that day-to-day control over
the subsidiary by the parent was required to find a subsidiary
to be an alter ego or agent of the parent); Wells Fargo &
Co. v. Wells Fargo Express Co., 556 F.2d 406, 422-24 (9th
Cir.1977) (“The common law requirements of a ‘general
agency’ demand that such substantial activities be carried on
for the benefit of the principal that, in some cases, those same
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activities may indeed be sufficient to render the principal
himself ‘present’ under the ‘continuous and systematic’ test
of Perkins v. Benguet Consol. Mining Co., 342 U.S. 437,
445-46, 72 S.Ct. 413, 96 L.Ed. 485 (1952).”).

a. Alter Ego
*11  To establish that the subsidiary is the alter ego of the

parent corporation, the plaintiffs “must make out a prima facie
case ‘(1) that there is such unity of interest and ownership
that the separate personalities [of the two entities] no longer
exist and (2) that failure to disregard [their separate identities]
would result in fraud or injustice.” ’ Rutsky, 328 F.3d at 1134
(quoting Unocal, 248 F.3d at 926). Plaintiffs do not seek to
demonstrate that MBUSA is an alter ego of DCAG.

b. Agency
The Ninth Circuit in Rutsky described the agency test:

To satisfy the agency test, plaintiffs must make a
prima facie showing that the subsidiary represents the
parent corporation by performing services “sufficiently
important to the [parent] corporation that if it did not
have a representative to perform them, the [parent]
corporation ... would undertake to perform similar
services.” The agency test permits the imputation of
contacts where the subsidiary was either “established for,
or is engaged in, activities that, but for the existence
of the subsidiary, the parent would have to undertake
itself.”

Rutsky, 328 F.3d at 1135 (citations omitted) (quoting Chan v..
Soc'y Expeditions, Inc., 39 F.3d 1398, 1405 (9th Cir.1994)).
In determining whether a subsidiary satisfies the agency
test, the following factors may be relevant: (1) what
percentage of the parent corporation's business comes from
the subsidiary; (2) whether the parent corporation's only
agent in the United States is the subsidiary; and (3) whether
the parent corporation conducts marketing activities in the
United States. Chan, 39 F.3d at 1406. Furthermore, while a
parent corporation's day-to-day control over the subsidiary's
activities may contribute to an agency finding, it is not the sine
qua non of the agency test. Modesto City Sch. v. Riso Kagaku
Corp., 157 F.Supp.2d 1128, 1134 (E.D.Cal.2001) (analyzing
Unocal ); see also Synopsys v. Ricoh Co., 343 F.Supp.2d
883, 887 (N.D.Cal.2003). As noted by the Ninth Circuit in
Unocal, “ ‘[t]he question to ask is not whether the American
subsidiaries can formally accept orders for their parent, but
rather whether, in the truest sense, the subsidiaries' presence

substitutes for the presence of the parent.” ’ Unocal, 248 F.3d
at 928-29 (quoting Bulova Watch Co., Inc. v. K. Hattori & Co.,
Ltd., 508 F .Supp. 1322, 1342 (E.D.N.Y.1981)).

Plaintiffs' evidence regarding the factors suggested in Chan is
inconclusive. Based upon DCAG's declaration that MBUSA
is the exclusive distributor of Mercedes-Benz vehicles in
the United States, the court can infer that MBUSA must
provide a significant amount of business to DCAG through
the American automobile market. It is clear that MBUSA is
not DCAG's only subsidiary in the United States (or even in
California), however, it is certainly a subsidiary that engages
in substantial activity by selling Mercedes-Benz products in
the United States. Furthermore, DCAG argues that it does
no advertising in the United States-all such advertising is
performed by its subsidiaries. With regard to day-to-day
control, plaintiffs have provided no evidence whatsoever that
DCAG exercises operational control over MBUSA.

*12  Thus, the court again turns to the question of whether
MBUSA's presence in California “substitutes for the presence
of” DCAG. To make this determination, a court should look
to the main business of the parent and subsidiary. See, e.g.,
Unocal, 248 F.3d at 929. If the business of the parent is carried
out entirely at the parent level, the subsidiary's activities are
not imputable to the parent. Id. DCAG argues its business is
manufacturing Mercedes-Benz vehicles and parts. MBUSA is
not involved in this manufacturing but purchases Mercedes-
Benz vehicles in Germany (where title passes) and imports
them into the United States. Waskonig Decl. ¶ 10. DCAG
has no control over the ultimate destination of the products
in the United States and none of the dealerships at which
the vehicles are sold is a subsidiary of Mercedes-Benz. Id.
DCAG also points out that even before MBUSA (and its
predecessor entities) came into existence, independent non-
subsidiary companies distributed Mercedes-Benz vehicles in
the United States. Id. Plaintiffs, on the other hand, argue that
without MBUSA or another similar entity to import and sell
its products into the United States, DCAG would not be able
to sell vehicles in the United States market.

On somewhat analogous facts, a Northern District of
California court found an agency relationship between Ricoh
Company, a Japanese corporation with no sales in or other
direct contacts with California, and Ricoh Corporation, a
subsidiary of Ricoh Company that functioned as its main
marketing and distribution arm for North and South America.
Synopsys, Inc. v. Ricoh Co., Ltd., 343 F.Supp.2d 883
(N.D.Cal.2003). The court found Ricoh Company subject
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to personal jurisdiction in California and concluded that
“it is evident that Defendant's multifaceted operations are
necessary to its viability in the forum and represent tasks
Defendant would have to perform itself but for the existence
of its subsidiaries based in this forum or registered to do
business here.” Id. at 887. In the present case, without
MBUSA or another distributor, DCAG would not be able
to sell Mercedes-Benz vehicles in California. However, it is
not clear that it would be required to perform such functions
itself to avail itself of the California, luxury-vehicle market. In
contrast, Ricoh Company had three subsidiaries in California
and another registered to do business here. It appears the
tasks performed by these subsidiaries were ones the court
felt Ricoh Company would have had to perform itself but for
the existence of its subsidiaries. No evidence suggested these
operations were ones that could be performed, for example,
by a wholly independent company. Although admittedly a
close question, the court concludes that the activities of
MBUSA should not be imputed to defendant for the purpose
of establishing personal jurisdiction over DCAG.

B. Reasonableness
Even assuming the existence of sufficient minimum
contacts with the forum state to support the exercise of
general jurisdiction, exercise of personal jurisdiction must
nonetheless be reasonable. “For jurisdiction to be reasonable,
it must comport with ‘fair play and substantial justice.” ’
Panavision Int'l, L.P. v. Toeppen, 141 F.3d 1316, 1322 (9th
Cir.1998) (quoting Burger King Corp. v. Rudzewicz, 471 U.S.
462, 476 (1985)). As set forth above, the court considers
seven factors in determining whether the exercise of personal
jurisdiction is reasonable. Amoco, 1 F.3d at 851. DCAG
claims that all seven factors militate against the exercise of
jurisdiction.

1. Purposeful Interjection into California
*13  The first factor of the scope of defendant's purposeful

interjection into the forum state favors exercising jurisdiction.
“When a corporation ‘purposefully avails itself of the
privilege of conducting activities within the forum State,’ it
has clear notice that it is subject to suit there.” World-Wide
Volkswagen Corp. v. Woodson, 444 U.S. 286, 297 (1980).
By initiating lawsuits in California courts to challenge the
state's clean air laws and to protect DCAG's patents and other
business interests, DCAG has purposefully availed itself of
the privilege of conducting business within California. See
Calvert, 675 F.Supp. at 677 (citing Vorys, Sater, Seymour, &
Pease v. Ryan, 154 Cal.App.3d 91, 94 (1984)). Additionally,

the Supreme Court in World-Wide Volkswagen indicated that
a corporation demonstrates purposeful availment when the
sale of its product “is not simply an isolated occurrence,
but arises from the efforts of the manufacturer or distributor
to serve, directly or indirectly, the market for its product
in other states.” World-Wide Volkswagen Corp., 444 U.S. at
297. Given that California consumers account for 10 percent
of new vehicles purchased in the United States and that
one of DCAG's subsidiaries is the single largest supplier of
luxury vehicles to California, it is reasonable to infer that the
sale of DCAG's vehicles, including Mercedes-Benz vehicles,
in California is not an isolated occurrence but arises from
the efforts of DCAG to serve the California market. Thus,
on the basis of purposeful availment, exercise of personal
jurisdiction over DCAG would not be unreasonable.

2. Burden on DCAG of Litigating in California
The second factor tips in DCAG's favor. None of the events
in question occurred in California, and there is no contention
that any discovery will be conducted in California nor
that any potential witnesses are located here. See Rocke v.
Can. Auto. Sport Club, 660 F.2d 395, 399 (9th Cir.1981)
(concluding that the occurrence of the alleged acts in Canada
created substantial burden for the defendant to litigate in
California because of the location of potential evidence and
witnesses). DCAG will be further burdened because this court
will be unable to compel the attendance of any Argentine
witness who is not a party in the case and not a current
DCAG employee, for either trial or deposition testimony.
See Doe v.. Sun Int'l Hotels, Ltd., 20 F.Supp.2d 1328, 1330
(S.D.Fla.1998) (noting, in forum non conveniens context,
that witnesses who are defendant's employees are under
defendant's control); Duha v. Agrium, Inc., 340 F.Supp.2d
787, 796 (E.D.Mich.2004) (noting, in forum non conveniens
context, that the court cannot compel attendance of unwilling
witnesses). Lastly, as DCAG is a German corporation, it may
incur unique burdens in defending itself in the United States
legal system. Asahi, 480 U.S. at 113.

DCAG's burden of having to defend itself under the United
States' legal system, however, will likely be minimal as it is
a sophisticated, global business, has previously litigated in
California, retains permanent counsel in California, and has
subsidiaries in California. See Wiwa, 226 F.3d at 99 (finding
that defendant foreign corporations would not be subject to
great inconvenience in litigating in the forum state, despite
the fact that the disputed events did not occur in the forum
state, because defendants controlled a wealthy and far-flung
business empire, had a physical presence in the forum state,
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had access to enormous resources, faced little or no language
barrier, had litigated in the country on previous occasions,
had a four-decade long relationship with one of the nation's
leading law firms, were the parent companies of one of
America's largest corporations, and had to defend themselves
in New York City, which was “a major world capital”). It is
not clear that the burden on DCAG of litigating in California
presents an “inconvenience [that] is so great as to constitute a
deprivation of due process.” Caruth v. Int'l Psychoanalytical
Ass'n, 59 F.3d 126, 128-29 (9th Cir.1995). Thus, the burden
alone will not overcome otherwise clear justifications for the
exercise of jurisdiction. Id.

3. Conflict with Sovereignty of Argentina or Germany
*14  Potential conflicts with another state's sovereignty, the

third factor, also militate against the exercise of jurisdiction
over DCAG. This factor is given greater importance where
the events giving rise to the suit occurred on the foreign
state's territory and when a foreign state has explicitly
voiced a sovereign interest in the case. See Harris Rutsky,
328 F.3d at 1133 (finding sovereignty considerations cut
against jurisdiction where alleged tortious conduct of British
defendants occurred in London); Pac. Atl. Trading Co., Inc. v.
M/V Main Exp., 758 F.2d 1325, 1330 (9th Cir.1985) (finding
Malaysia's sovereign interest weighed against jurisdiction
“since the contract was executed in Malaysia by Malaysian
citizens on forms supplied by a Malaysian bank”). On
the other hand, sovereignty considerations are given less
importance where the defendant has manifested an intent to
serve and benefit from the United States market, for example,
where a foreign defendant maintains a continuing business
relationship with its United States agent. Sinatra v. Nat'l
Enquirer, Inc., 854 F.2d 1199, 1200 (9th Cir.1988). Moreover,
“the factor of conflict with the sovereignty of the defendant's
state ‘is not dispositive because, if given controlling weight,
it would always prevent suit against a foreign national in a
United States court.” ’ Id. at 1199 (citing Gates Learjet Corp.
v. Jensen, 743 F.2d 1325, 1333 (9th Cir.1984)).

In this case, DCAG argues that Germany has expressed
concern that this suit may violate its sovereignty rights
by delaying service under the Hague Convention. Mot.
at 13. Additionally, the conduct giving rise to the suit
occurred entirely outside of California. These facts increase
the importance of “the conflict with sovereignty factor,”
while DCAG's manifested intent to serve and benefit from
the United States market by maintaining continuing business
relationships with its multiple United States subsidiaries
decreases its importance. Thus, the court concludes that this

factor cuts slightly against the exercise of jurisdiction over
DCAG.

4. California's Interest in Adjudicating the Dispute
The fourth factor requires consideration of California's
interest in adjudicating the issue. California has little direct
interest in adjudicating this suit. None of the plaintiffs is a
California citizen, DCAG is not a California corporation, and
the DCAG subsidiary allegedly involved in the human rights
violations at issue has absolutely no demonstrated connection
with California. However, Congress has expressed that
human rights violations are the business of federal courts. See
Wiwa, 226 F.3d at 106 (reasoning, in forum non conveniens
context, from TVPA legislative history that “Congress has
expressed a policy of U.S. law favoring the adjudication of
such suits in U.S. courts”); see also Presbyterian Church
of Sudan v. Talisman Energy, Inc., 244 F.Supp.2d 289, 339
(S.D.N.Y.2003). Thus, although the court concludes that
California has at least an abstract interest in adjudicating
plaintiffs' dispute, its interest is only in a general goal of
world-wide preservation of human rights. On balance, this
factor weighs against the exercise of personal jurisdiction.

5. Absence of an Alternative Forum
*15  Although typically listed as the seventh factor in

the Ninth Circuit reasonableness analysis, the court next
evaluates the absence of an alternative forum because
plaintiffs contend that this factor influences the remaining
two factors, efficient judicial resolution of the dispute and
convenience and effectiveness of relief for plaintiffs. The
plaintiffs bear the burden of showing the absence of an

alternative forum. Harris Rutsky, 328 F.3d at 1133 . 6

6 In performing this evaluation, the court may
consider “any relevant material or source,
including testimony, whether or not submitted by
a party or admissible under the Federal Rules
of Evidence.” Fed.R.Civ.P. 44.1. Accordingly, the
court may consider expert testimony in determining
the law of a foreign jurisdiction. See also Lockman
Foundation v. Evangelical Alliance Mission, 930
F.2d 764, 768 (9th Cir.1991) (moving party may
demonstrate adequacy of alternative forum's law
through affidavits and declarations of experts);
accord Zipfel v. Halliburton Co., 832 F.2d 1477
(9th Cir.1987). DCAG objects to the admissibility
of the testimony of plaintiffs' foreign law experts,
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arguing that plaintiffs' experts' opinions are not
adequately supported by the law. DCAG submits
competing expert declarations on Argentine and
German law. Because the court may consider
testimony regarding foreign law irrespective of
admissibility, the court considers the foreign law
declarations submitted by both sides, but notes
plaintiffs' experts' lack of citation to statutory or
other legal authority.

Plaintiffs claim that United States courts are the only courts
that are empowered to hear their claims against DCAG and
that will allow them to obtain “necessary” evidence. Opp'n
at 19. In support of this argument, plaintiffs contend that
both Argentina and Germany are unsuitable fora and will
provide no effective relief for plaintiffs' claims. Id. They
further contend that there exists no other alternative forum
in which plaintiffs can proceed against DCAG and obtain
effective relief. Id. at 19-20. DCAG, however, asserts that
Germany and Argentina provide alternative fora, especially
since the Argentine claims process is still open for victims
of “Dirty War” crimes, like the plaintiffs in this case. Mot. at
14-15.

a. Argentina as an Alternative Forum
Plaintiffs allege that they cannot bring their claims against
DCAG in the Argentine legal system because Argentine
courts do not permit lawsuits against “juridical persons” like
corporations and require a court entrance fee of three percent
of the total claim, which plaintiffs cannot afford. Ricardo Sans
Decl. Opp. DCAG's Mot. (“Sans Decl.”) ¶¶ 5, 14. Specifically
in regard to their claims of human rights violations by DCAG,
plaintiffs allege that the Argentine claims process, to which
defendant refers, provides relief only for illegal conduct by its
government during the “Dirty War” but not for illegal conduct
by private parties during that period. Id. ¶ 6. In addition,
plaintiffs allege that Argentina has amnesty laws protecting
entities like DCAG that are accused of committing human
rights violations during the “Dirty War.” Id. ¶ 9. Plaintiffs
support their contentions with the declaration of Mr. Monner
Sans, their expert on Argentine law. Sans' declaration cites no
legal basis for his assertions. Id. ¶ 6 (“[T]here are no legal
provisions in force under Argentine law to sue a corporation
for its responsibility in the violation of human rights.”).

DCAG, however, submits expert testimony on Argentine
law by Jorge Daniel Ortiz that plaintiffs can bring their
claims against DCAG in the Argentine legal system because
Argentina courts permit corporations to be sued for “quasi-

delicts” or “delicts,” which may be either a criminal offense

or a civil wrong. 7  Ortiz Decl. ¶¶ 6-7. DCAG also asserts that
Argentine law may exempt plaintiffs from paying the court
entrance fee through a procedure called “benefit to litigate
without affording court fees.” Id. ¶ 9. Specifically with regard
to plaintiffs' human rights claims, DCAG provides citations
to statutory authority supporting its contention that Argentina
provides causes of action similar to those available in the
United States for human rights violations by corporations. Id.
¶ 8. Furthermore, DCAG contends that the Argentine amnesty
laws to which plaintiffs refer were annulled by the Argentine
Congress in August of 2003. Id. ¶ 16. The court concludes
that DCAG has cited sufficient authorities to refute plaintiffs'
contention that they may not bring their claims in Argentina.

7 Pursuant to Article 1072 of the Argentine Civil
Code, DCAG's Argentine law expert describes
delicts as “every illicit act executed knowingly
and with intent to damage another person or his
rights.” Pursuant to Articles 1107-1123 of the Civil
Code, the expert describes quasi-delicts as illicit
acts committed with fault or negligence, including
vicarious tort liability imposed upon employers.
Jorge Ortiz Decl. Supp. DCAG's Reply (“Ortiz
Decl.”) ¶ 7.

*16  However, plaintiffs allege that even if they were able
to bring their claims in Argentina, they would not be able
to obtain evidence necessary to pursue their claims because
Argentina cannot order discovery or witness testimony
from DCAG, and individuals located in Germany are
beyond the reach of Argentine courts. Sans Decl. ¶¶ 5, 15.
DCAG, however, claims that plaintiffs would be able to
collect and present the evidence necessary to pursue their
claims, although this procedure is not termed “discovery”
in the Argentine legal system. Ortiz Decl. ¶ 11. Discovery
procedures that are not identical to those in the United States
but that are nonetheless adequate do not render an alternative
forum inadequate. See Lockman Found. v. Evangelical
Alliance Mission, 930 F.2d 764, 768 (9th Cir.1991) (holding,
for forum non conveniens motion, that Japanese forum was
adequate although discovery procedures were not identical to
those in the United States); Zipfel v. Halliburton Co ., 832 F.2d
1477, 1484 (9th Cir.1987) (finding, for forum non conveniens
motion, that Singapore was an adequate forum although
depositions were allowed only in certain circumstances);
Mercier v.. Sheraton Int'l, Inc., 981 F.2d 1345, 1352-53 (1st
Cir.1992) (reasoning, for forum non conveniens motion, that
an alternative forum ordinarily is not considered inadequate
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merely because its courts afford different or less generous
discovery procedures than are available under American
rules).

Finally, plaintiffs allege that the Argentine judiciary is subject
to rampant corruption, that judicial resolution is severely
hindered in various ways, and that the plaintiffs, judges and
witnesses involved in the case would likely be subject to
violent intimidation. Sans Decl. ¶¶ 10-12. Opp'n at 21-22.
They also contend that the Argentine subsidiary of DCAG
is a major contributor to Argentina's economy and would
thus be subject to favorable treatment by the Argentine
courts. Sans Decl. ¶ 8. In response, DCAG submits expert
testimony refuting Sans' statement that “the most recent
Report on Human Rights of the U.S. State Department” is
the 2003 version. Ortiz states that the most recent version
is the 2004 Report on Human Rights of the U.S. State
Department (“2004 Report”), which lacks “any reference to
reports that security forces are attempting to intimidate the
judiciary, witnesses, or human rights organizations.” Ortiz
Decl. ¶¶ 12-13. Ortiz further points out that the 2004 Report
recognizes the Argentine government's continued pursuit of
anti-corruption measures and accountability for human rights
violations that occurred during the “Dirty War,” with a
Supreme Court ruling that crimes against humanity were not
subject to statutes of limitations. Id. ¶ 14.

United States courts “have been reluctant to find foreign
courts ‘corrupt’ or ‘biased” ’ for the purpose of deeming
the foreign forum inadequate. See, e.g., Monegasque De
Reassurances S.A.M. v. Nak Naftogaz of Ukr., 311 F.3d
488, 499 (2d Cir.2002) (quoting Blanco v. Banco Indus. de
Venez., S.A., 997 F.2d 974, 981-82 (2d Cir.1993)). In Blanco,
plaintiffs alleged that the Venezuelan justice system contained
systemic corruption and was biased in favor of defendants.
Furthermore, plaintiffs in Blanco submitted evidence of
political unrest in Venezuela. The court, however, concluded
that Venezuela was a suitable alternative forum because
“no convincing showing ha[d] been made of those ‘rare
circumstances' that render the proposed alternative forum
‘clearly unsatisfactory.” ’ Blanco, 997 F.2d at 982 (quoting
Piper Aircraft v. Reyno, 454 U.S. 235, 254 n. 22 (1981)).

*17  Considering the number of cases that have concluded
that the foreign forum is adequate may be helpful in
determining the adequacy of alternative fora. See Blanco,
997 F.2d at 981-82; Lockman Found., 930 F.2d at 769 n. 3
(considering other courts' findings as to whether alternative
forum is adequate). DCAG cites a number of courts that have

found Argentina to be a suitable forum, 8  however, none of
these cases evaluated suitability of the forum in a human
rights context. See, e.g., Wiwa, 226 F.3d at 88 (recognizing
that dismissal of ATCA claims on forum non conveniens
grounds frustrates Congress' intent to address human rights
abuses).

8 See, e.g., Satz v. McDonnell Douglas
Corp., 244 F.3d 1279, 1284 (11th Cir.2001)
(concerning product liability actions against
aircraft manufacturer); Duha, 340 F.Supp.2d at
801 (concerning various contract and tort actions
arising from employment termination).

The suggestion by DCAG's Argentine law expert that
the 2004 Report indicates that judiciary and witnesses in
Argentina are not subject to intimidation is not supported
by the text of the report. Most notably, the 2004 Report
states, “Threats and beatings allegedly aimed to intimidate
witnesses were common and, in some cases, occurred in
connection with killings believed committed by members
of security forces or their criminal allies,” and “[t]here
were credible allegations of efforts by members of security
forces and others to intimidate the judiciary and witnesses ...
[with] [a]llegations of corruption in provincial courts ...
more frequent than at the federal level, reflecting strong
connections between some of the governors and judicial
powers in their provinces.” Ortiz Decl., Ex. A at 5.

These persisting conditions cause the court concern. The
question is whether this concern is sufficient to find
the Argentine forum inadequate. For the court to find
an alternative forum inadequate, that forum must be
characterized by a complete absence of due process or an
inability of the forum to offer any satisfactory remedy. See,
e.g., Rasoulzadeh v. Associated Press, 574 F.Supp. 854, 861
(S.D.N.Y.1983), aff'd, 767 F.2d 908 (2d Cir.1985) (mem.);
see also Piper Aircraft, 454 U.S. at 254. Here, the plaintiffs
are asserting human rights violations by a corporation in
cooperation with the Argentine military. Although there is
a possibility that the Argentine security forces may want to
keep certain witnesses from testifying to DCAG's alleged
acts, plaintiffs have not alleged a strong rationale for why
witnesses in a case against the corporation might be subject
to such treatment.

DCAG has convincingly argued that plaintiffs would be
able to file similar claims to those asserted here, obtain the
equivalent of adequate discovery, and receive appropriate
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damages. Even in light of the potential intimidation, plaintiffs
have not made out a prima facie case that “the remedy
provided by the alternative forum is so clearly inadequate or
unsatisfactory that it is no remedy at all.” Piper Aircraft, 454
U.S. at 254. Thus, Argentina provides plaintiffs an alternative
forum, although, as set forth in further detail below, it may
not be the most favorable forum for obtaining relief.

b. Germany as an Alternative Forum
*18  Plaintiffs also contend that they cannot bring their

claims in German courts because German courts fail to
recognize either human rights actions against corporations
or equitable tolling, without which plaintiffs' claims would
be barred by the statute of limitations. Opp'n at 22;
Wolfgang Kaleck Decl. Opp. DCAG Mot. (“Kaleck Decl.”)
¶ 5. Plaintiffs additionally contend that Argentine citizens
will not have access to German courts for the purpose
of filing suit against a German corporation for its illegal
actions in Argentina. Kaleck Decl. ¶ 5. Even if plaintiffs
were able to file suit in Germany, plaintiffs point out that
German courts cannot order document production. Id.; Opp'n

at 19-20, 22-23. 9  DCAG denies plaintiffs' assertion that
German courts fail to recognize human rights actions against
corporations, contending that German courts recognize
causes of action for human rights violations similar to those
recognized in the United States. Stefan Rutzel Decl. Supp.
DCAG's Reply (“Rutzel Decl.”) ¶¶ 6-26. DCAG's German
law expert, Dr. Stefan Rutzel, further concludes that “none
of [plaintiffs'] relevant causes of action causes an exclusive
jurisdiction of a court which would bar the jurisdiction of the
German court.” Id. ¶ 6. Of significance, however, DCAG does
not refute plaintiffs' contention that their actions would be
barred by the statute of limitations in Germany.

9 Plaintiffs contend that DCAG made these
arguments before the German courts in their
effort to halt service of process under the Hague
Convention. Aside from their expert's assertion,
there is no other evidence on the record that this is
so.

Preclusion of a claim by the alternative forum's statute
of limitations renders the alternative forum inadequate.
See Miracle v. N.Y.P. Holdings, Inc., 87 F.Supp.2d 1060
(D.Haw.2000); Crimson Semiconductor, Inc. v. Electronum,
629 F.Supp. 903, 909 (S.D.N.Y.1986) (ruling, in forum non
conveniens motion, that foreign forum was unsatisfactory
where statute of limitations bar in foreign forum did not
simply go to the merits of plaintiffs' claim or to the quantum

of damages but to the very existence of the claim). In the
present case, undisputed expert testimony suggests that the
assertion of plaintiffs' claims in Germany would be barred by
the lack of equitable tolling provisions for this type of claim
under German law. Thus, Germany does not appear to be an
alternative forum available to the plaintiffs.

6. Efficient Judicial Resolution of the Dispute
The court next evaluates the efficiency of alternative fora.
Here, as set forth above, that alternative forum is Argentina. In
evaluating this factor, courts have looked primarily at where
the witnesses and evidence are likely to be located. Ziegler
v. Indian River County, 64 F.3d 470, 475-76 (9th Cir.1995)
(quoting Core-Vent Corp. v. Nobel Indus. AB, 11 F.3d 1482,
1489 (9th Cir.1983)). As noted earlier, it is undisputed that
plaintiffs' alleged injuries did not occur in California, and
plaintiffs do not contend that relevant evidence is located in
California. Thus, a consideration of the location of the dispute
and evidence does not initially favor California as the proper
forum.

*19  Plaintiffs also argue that this court provides the most
efficient forum because proceedings here will be conducted
in English. Opp'n at 20. According to plaintiffs, DCAG
officially conducts business in English, thus making it
efficient for the parties to adjudicate this dispute in United
States courts versus Argentine courts. Id. Were the dispute to
be adjudicated in Argentina, DCAG's evidence would have
to be translated into Spanish. Even assuming that DCAG
conducts business in English, however, this does not account
for the fact that plaintiffs are all Spanish speakers and that
many of the alleged events occurred in Argentina. Thus,
if adjudicating in the United States, all Spanish language
evidence would need to be translated into English. This
argument does not support plaintiffs' contention that the
United States provides the most efficient forum for resolution
of this dispute.

However, the court notes that the 2004 Report states “while
the judiciary is nominally independent and impartial, some
judges and judicial personnel were inefficient and, at times,
subject to, and apt to exercise political manipulation. [ ]
The system was hampered by inordinate delays, procedural
logjams, changes of judges, inadequate administrative
support, and incompetence.” Ortiz Decl., Ex. A at 4. Thus,
DCAG's own evidence supports a conclusion that this court
would provide the more efficient and trustworthy judicial
system for resolution of the present dispute. On the other
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hand, the witnesses and evidence are not located here but are
located in Argentina. This factor is difficult to balance.

7. Convenient and Effective Relief to Plaintiff
Consideration of convenient and effective relief to plaintiffs
favors jurisdiction, although it is generally not given as much
weight as the other factors. See Panavision, 141 F.3d at 1316;
Core-Vent, 11 F.3d at 1490. As before, plaintiffs contend that
only United States courts will hold DCAG accountable for
its alleged participation in the “Dirty War.” Thus, plaintiffs
conclude that this forum will provide them with the most
convenient and effective relief. Although this court does not
agree with plaintiffs' contention that the United States is the
only adequate forum for their claims and, in fact, has found
that Argentina presents an alternative forum for plaintiffs'
claims, the possibility of plaintiffs encountering intimidation
in Argentina for bringing a human rights suit involving
actions by the Argentine government during its “Dirty War”
tips this factor in favor of plaintiffs.

8. Conclusion
Although the question is a close one, the court tentatively
concludes that this court does not have personal jurisdiction
over DCAG. However, before making a final decision, limited

jurisdictional discovery will be allowed on whether an agency
relationship exists between DCAG and MBUSA and the
ability of plaintiffs to pursue their claims in Germany (e.g., is
the claim barred by the statute of limitations?) or Argentina
(e.g. does Argentine law allow human rights claims against
private parties acting in concert with the government?)

III. ORDER

*20  For the foregoing reasons, the court tentatively
grants DCAG's motion to dismiss for lack of personal
jurisdiction. However, before making a final decision, limited
jurisdictional discovery may be undertaken. The parties may
each submit up to twenty-five interrogatories and a narrowly
tailored set of requests for production on the jurisdictional
issues. A further hearing on the motion is hereby set for March
24, 2006, at 9:00 a.m. Any further briefing by plaintiff must
be submitted by March 3, 2006, and any further briefing by
defendant by March 10, 2006.

All Citations

Not Reported in F.Supp.2d, 2005 WL 3157472

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court,
C.D. California.

BLEU PRODUCTS, INC.
v.

BUREAU VERITAS CONSUMER PRODUCT
SERVICES (HONG KONG) LTD. et al.

No. CV 08–2591 CAS (JCx).
|

March 9, 2009.

West KeySummary

1 Federal Courts Particular Entities,
Contexts, and Causes of Action

Federal district court did not lack personal
jurisdiction over a French company. Therefore,
leave to amend to add the French company was
appropriate. Defendants argued that adding the
French company as a defendant would have been
futile, because the federal district court lacked
personal jurisdiction over the French company,
and specifically that plaintiff was incorrect in
stating that the French company had offices in
New York. However, it was not clear during
the pretrial proceedings that the court lacked
personal jurisdiction over the French company as
a defendant. Fed.Rules Civ.Proc.Rule 16(b), 28
U.S.C.A.

Attorneys and Law Firms

Laurie Butler, for Plaintiffs.

Alexandra Epand, for Defendants.

Proceedings: Plaintiff's Motion For Leave to File
a Second Amended Complaint (filed 1/21/09)

CHRISTINA A. SNYDER, Judge.

*1  Catherine Jeang, Deputy Clerk.

Laura Elias, Court Reporter / Recorder.

I. INTRODUCTION AND BACKGROUND
On November 21, 2007, plaintiff Bleu Products, Inc. filed the
instant action in Los Angeles County Superior Court against
defendant Bureau Veritas Consumer Products Services, Inc.
(a Massachusetts corporation) (“BV–MA”) and Does 1–
50. On February 28, 2008, plaintiff filed a first amended
complaint (“FAC”), in which it added as defendants Bureau
Veritas Consumer Product Services (Hong Kong) LTD.
(“BV–HK”) and Bureau Veritas S.A. (“BV–SA”).

In plaintiff's FAC, plaintiff alleges that defendants are in
the business of inspecting and testing products to ensure
their proper manufacture and their compliance with laws,
regulations, standards, and/or guidelines. FAC ¶ 10. Plaintiff
alleges that it contracted with third parties to manufacture and
market jackets to be sold by Costco Wholesale (“Costco”).
FAC ¶ 11. Plaintiff alleges that on May 19, 2006, it entered
into a contract with BV–HK, “which acted as the agent,
department, alter-ego, and/or instrumentality” of BV–MA,
through which BV–HK agreed to conduct a textile laboratory
test and inspection of the various garments which plaintiff
had contracted to manufacture for Costco. FAC ¶ 12. Plaintiff
alleges that it submitted Costco's “Textile Lab Test &
Inspection Request” (“testing order”) to BV–HK. FAC ¶ 13.
Plaintiff alleges that BV–HK contravened the testing order
terms when it failed to test a sample of garments selected
from 10,000 pieces, and instead chose a sample from less than
10,000 pieces. FAC ¶ 15. Plaintiff alleges that, subsequently,
the testing report issued by BV–HK failed to identify the
critical problem (defective buttons) that affected almost all
of the garments in the order. FAC ¶ 16. Plaintiff alleges
that, as a result of defendants' breach of the testing order,
Costco returned almost 57,000 garments to plaintiff. FAC ¶
22. Plaintiff's FAC asserts claims for (1) breach of written
contract; (2) fraud and deceit; (3) negligent misrepresentation;
(4) negligence; and (5) breach of covenant of good faith and
fair dealing.

Defendants BV and BV–HK removed the instant action to this
Court on April 18, 2008. At the time of removal, BV–SA had
not been served with the FAC.

On June 23, 2008, the Court held a scheduling conference.
The Court established a deadline of November 14, 2008 as the
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last day to file a request for amended pleadings or for leave
to add parties.

On July 16, 2008, due to plaintiff's continuing failure to serve
the FAC on BV–SA, the Court issued an order to show cause
as to why plaintiff's action against BV–SA should not be
dismissed for lack of prosecution. On July 22, 2008, plaintiff
filed a notice of dismissal of BV–SA.

On January 21, 2009, plaintiff filed the instant motion to
amend its FAC. Defendants filed an opposition on February
6, 2009. A reply was filed on February 13, 2009. Defendants
filed a surreply on February 27, 2009. A hearing was held on
March 9, 2009. After carefully considering the arguments set
forth by the parties, the Court finds and concludes as follows.

II. LEGAL STANDARD
*2  Once a court has filed a pretrial scheduling order

pursuant to Fed.R.Civ.P. 16, the standards of Rule 16 govern
amendment of the pleadings. Hood v. Hartford Life and Acc.
Ins. Co., 567 F.Supp.2d 1221, 1224 (E.D.Cal.2008) (citing
Johnson v. Mammoth Recreations, Inc., 975 F.2d 604, 607–
08 (9th Cir.1992)). Orders entered before the final pretrial
conference may be modified only “upon a showing of good
cause.” Fed.R.Civ.P. 16(b). The “good cause” requirement
of Rule 16 “primarily considers the diligence of the party
seeking the amendment. The pretrial scheduling order can
only be modified ‘if it cannot reasonably be met despite the
diligence of the party seeking the extension.’ “ Id. (quoting
Mammoth Recreations, 975 F.2d at 609).

When the proposed modification is an amendment to the
pleadings, the moving party may establish good cause
by showing “(1) that she was diligent in assisting the
court in creating a workable Rule 16 order; (2) that her
noncompliance with a Rule 16 deadline occurred or will
occur, notwithstanding her diligent efforts to comply, because
of the development of matters which could not have been
reasonably foreseen or anticipated at the time of the Rule
16 scheduling conference; and (3) that she was diligent in
seeking amendment of the Rule 16 order, once it became
apparent that she could not comply with the order.” Jackson
v. Laureate, Inc., 186 F.R.D. 605, 608 (E.D.Cal.1999).

If the moving party can demonstrate diligence under Rule
16, the Court then applies Fed.R.Civ.P. 15 to determine if the
amendment is proper. Hood, 567 F.Supp.2d at 1224. Pursuant
to Rule 15(a), “leave [to amend] is to be freely given when
justice so requires.” Fed.R.Civ.P. 15(a). “[L]eave to amend

should be granted unless amendment would cause prejudice
to the opposing party, is sought in bad faith, is futile, or creates
an undue delay.” Martinez v. Newport Beach, 125 F.3d 777,
785 (9th Cir.1997).

III. DISCUSSION

A. Plaintiff Seeks to Add Additional Defendants
Plaintiff seeks to add a number of Bureau Veritas entities
as defendants in its proposed second amended complaint
(“SAC”). Plaintiff alleges that these entities hold themselves
out as the Bureau Veritas Group (“BV–Group”), an entity
which includes 288 subsidiaries and which, plaintiff argues,
operates in effect as a single entity under the control of BV–
SA. MPA at 3.

1. BV–HKL
Plaintiff seeks to add as a defendant Bureau Veritas Hong
Kong Limited (“BVHKL”). Mot. at 4. Plaintiff alleges that,
during discovery, it learned of the existence of BV–HKL,
which, plaintiff contends, in addition to having a similar name
to defendant BV–HK, also maintains its two offices at the
same street address as BV–HK. Mot. at 4. Plaintiff alleges
that it learned during discovery that BV–HKL is the entity
that actually invoiced plaintiff for the services at issue in this
case. Memorandum of Points and Authorities (“MPA”) at 3.

2. BV–Shanghai
*3  Plaintiff also alleges that discovery has revealed that

an entity called Shanghai SIC–MTL Testing Co. Ltd. (“BV–
Shanghai”) exists, which, plaintiff contends, is referred to
under a different name (BVCPS–III, China) in BV–HK's
August 2008 initial disclosure statement, and which is 60
percent owned by BV–HK. Mot. at 5. Plaintiff contends that it
learned during discovery that BV–Shanghai is the entity that
actually performed the tests on the garments at issue in this
suit. MPA at 3.

3. BV–SA
Plaintiff seeks to add as a defendant BV–SA, the entity
that was previously dismissed as a defendant on July 22,
2008. Plaintiff alleges that it dismissed BV–SA in July 2008
because BV–SA is based in France and, at the time of
dismissal, plaintiff was unaware of any jurisdiction within
the United States where BV–SA could be served; plaintiff
contends that it could not afford the cost of translating the
necessary papers in order to effect service in France. Mot. at 3.
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However, plaintiff alleges that it recently discovered that BV–
SA maintains offices in New York, is registered as a foreign
corporation with the New York Department of State, Division
of Corporations, and has an agent for service of process in the
U.S. Mot. at 4.

4. BVH
Plaintiff alleges that discovery has revealed the existence
of Bureau Veritas Holding, Inc. (“BVH”), a Delaware
corporation, which is wholly owned by BV–SA and which
wholly owns defendant BV–MA. Mot. at 6. Plaintiff argues
that, because the “chain of responsibility” flows through
BVH, it should be named as a defendant. Mot. at 6.

5. BVIS
Plaintiff also alleges that discovery has revealed the existence
of Bureau Veritas International SAS (“BVIS”), headquartered
in France. Mot. at 7. Plaintiff contends that BVIS is wholly
owned by BV–SA, and that BVIS wholly owns defendant
BV–HK and proposed defendant BV–HKL. Mot. at 7.
Plaintiff argues that because the “chain of responsibility”
flows through BVIS, it should be named as a defendant. Mot.
at 7.

6. Good Cause for Amendment
Plaintiff argues that it discovered most of the relevant facts
regarding the additional entities it seeks to add as defendants
either directly from discovery, or indirectly by investigation
prompted by discovery. MPA at 4. Plaintiff argues that
defendants were late in responding to plaintiff's October 8,
2008 discovery requests, and that plaintiff granted extensions
because defendants' former attorneys, Thelen, Reid, Brown,
Raysman, & Steiner LLP, went out of business and withdrew
from this action. MPA at 4. Plaintiff argues that because it did
not receive defendants' discovery responses until December
3, 2008, and did not receive defendants' document production
until December 15, 2008, it was not able to file the instant
motion to amend before the November 14, 2008 cut-off date
established in the scheduling conference. MPA at 4.

Plaintiff further argues that the interests of justice require
granting plaintiff leave to amend, so as to ensure that all
pertinent BV entities directly involved in the testing at issue—
namely BV–HKL and BV–Shanghai—are named, and for the
purpose of establishing agency and alter ego liability against
the other entities. MPA at 5. Plaintiff further argues that,
without amendment, plaintiff may have difficulty obtaining

relief. MPA at 5. For example, plaintiff argues that if the
additional entities are not added as defendants, plaintiff
may have difficulty collecting a money judgment from BV–
HK, which has no offices in the United States. MPA at 6.
Furthermore, plaintiff argues that BV–HK might succeed in
arguing to the Court that the Court lacks personal jurisdiction
over it, while BV–MA might argue successfully that it had
nothing to do with the garment testing at issue. MPA at 6.
Finally, plaintiff argues that BV–HK might succeed in arguing
that it was in fact BV–HKL and BV–Shanghai, not BV–HK,
who were responsible for the testing at issue, and that, without
the addition of these entities, plaintiff will not be able to
collect. MPA at 6.

*4  Defendants, however, argue that plaintiff should not be
permitted to add these additional entities as defendants.

a. BV–HKL and BV–Shanghai
Defendants argue that BV–Shanghai and BV–HKL may not
be added because (1) there was undue delay in bringing claims
against these defendants and (2) such an amendment would
be futile because the Court lacks personal jurisdiction over
these defendants. Opp'n at 2.

Defendants also take issue with plaintiff's contention that it
did not learn until after the FAC was filed that BV–HKL
was the entity that invoiced plaintiff and that BV–Shanghai
performed the tests at issue. Opp'n at 7. Defendants note
that the inspection report, attached as Exhibit D to plaintiff's
FAC, is twice signed “BV CPS IAA Shanghai Office” and
includes BV–Shanghai's office address. Opp'n at 7; FAC
Ex. D. Furthermore, defendants note that plaintiff appended
as Exhibit C to its FAC an email attaching an electronic
version of the invoice for inspection services, which included
in its signature line “Bureau Veritas Hong Kong Ltd.” (ie.
BV–HKL, not BV–HK) and stated “please make payable
to Bureau Veritas Hong Kong Limited.” Opp'n at 8; FAC
Ex. C. Furthermore, plaintiff argues that the hardcopy of the
invoice was expressly issued by “Bureau Veritas Hong Kong
Limited.” Opp'n at 8; Epand Decl. Ex. 1.

In addition, defendant argues that granting leave to add
BV–HKL and BV–Shanghai would be futile because the
Court lacks personal jurisdiction over these defendants. Opp'n
at 10. Specifically, defendants argue that, contrary to the
assertion in plaintiff's SAC that BV–HKL and BV–Shanghai
are doing business in California and that they contracted to
buy and sell goods and services in California, there is no
indication that BV–HKL or BV–Shanghai took any action in
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the United States; instead, defendants argue, BV–HKL and
BV–Shanghai provided testing and inspection services and
invoiced for such services in their home jurisdictions, and that
the goods at issue were inspected in China at the Chinese
factory that manufactured them. Opp'n at 10.

The Court finds that, given the discovery delay and the
potentially confusing similarity in the names of some of
the BV-entities, granting plaintiff leave to amend to add
BV–HKL and BV–Shanghai is appropriate. Furthermore,
the Court cannot conclude at this juncture that the Court
lacks personal jurisdiction over BV–HKL and BV–Shanghai,
although defendants may raise such arguments in a separately
noticed motion to dismiss.

b. BV–SA, BVH, and BVIS

i. Personal Jurisdiction over BV–SA
Defendants argue that adding BV–SA as a defendant would
also be futile, because the Court lacks personal jurisdiction
over BV–SA. Opp'n at 2. Specifically defendants argue that
plaintiff is incorrect in stating that BV–SA has offices in New
York. Opp'n at 11. Defendants argue that the address listing on
the New York Department of State, Division of Corporations
is out of date, that BV–SA has not done business in New York
since 1991 and that BV–SA filed a Certificate of Surrender of
Authority in February 2008. Opp'n at 11.

ii. Alter Ego Liability for BV–SA, BVH, and BVIS
*5  Finally, defendants argue that any claims against BV–SA,

BVH, and BVIS are futile, because the proposed SAC does
not plead with particularity any basis for alter ego liability

against these affiliates. 1  Opp'n at 12.

1 Plaintiff's SAC lists BV–HKL, BV–Shanghai,
BVHK, and BV–MA as “primary defendants”
i.e. as the defendants with whom plaintiff
contracted to perform the services at issue.
SAC ¶¶ 25., 35. Therefore, it appears that the
remaining defendants—BV-SA, BVH, and BVIS
—are named exclusively under an alter ego liability
theory.

The alter ego doctrine “arises when a plaintiff comes into
court claiming that an opposing party is using the corporate
form unjustly and in derogation of the plaintiff's interests.”
Neilson v. Union Bank of Cal., N.A., 290 F.Supp.2d 1101,
1116 (C.D.Cal.2003). Under California law, “[w]hether alter

ego applies is a question of fact which necessarily varies
according to the circumstances of each case.” Inst. of
Veterinary Pathology, Inc. v. Cal. Health Labs., Inc., 116
Cal.App.3d 111, 119, 172 Cal.Rptr. 74 (1981). However, in
order for alter ego liability to apply, two conditions must
be met: “(1) such a unity of interest in ownership exists
so as to dissolve the separate corporate personalities of the
parent and the subsidiary, relegating the latter to the status
of merely an instrumentality, agency, conduit or adjunct of
the former, and (2) an inequitable result will occur if the
conduct is treated as that of the subsidiary alone.” Id. In
other words, the plaintiff must show “specific manipulative
conduct by the parent toward the subsidiary which relegates
the latter to the status of merely an instrumentality, agency,
conduit or adjunct of the former.” Laird v. Capital Cities/ABC,
Inc., 68 Cal.App.4th 727, 742, 80 Cal.Rptr.2d 454 (1998)
(quoting Veterinary Pathology, 116 Cal.App.3d at 119–120,
172 Cal.Rptr. 74).

Defendants note that courts have found that “[c]onclusory
allegations of ‘alter ego’ status are insufficient to state
a claim. Rather, a plaintiff must allege specifically both
of the elements of alter ego liability, as well as facts
supporting each.” Neilson v. Union Bank of Cal., N.A., 290
F.Supp.2d 1101, 1116 (C.D.Cal.2003); Hokama v. E.F. Hutton
& Co., 566 F.Supp. 636, 647 (C.D.Cal.1983) (“[c]onclusory
allegations of alter ego status such as those made in the
present complaint are not sufficient”); Brennan v. Concord
EFS, Inc., 369 F.Supp.2d 1127, 1136 (N.D.Cal.2005).

Defendants note that plaintiff's proposed SAC contains
allegations that various named and proposed defendants
“[are] and still [are] an agent, department, alter-ego, and/
or instrumentality of” BV–SA, BVS, and BVH; that
defendants and proposed defendants “held themselves out
as a single, unified, global entity[;]” and that “BV–
Group provides globally-centralized services for most or
all 200+ subsidiaries in the areas of quality management,
information technology ..., human resources management,
ethics management, environmental management, financial
management, cash management, risk management, and

litigation management ...” 2  Opp'n at 15; see SAC at ¶¶ 14,
16–20, 24, 26, 29, 37. Defendants argue that these conclusory
allegations fail to state either of the required elements for alter
ego liability: unity of interest or inequitable result. Opp'n at
15; see SAC at ¶¶ 14, 16–20, 24, 26, 29, 37; see Neilson, N.A.,

290 F.Supp.2d at 1116. 3  Furthermore, defendants contend
that plaintiff's justification for adding these entities—that
the Court may lack personal jurisdiction over some of the
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defendants and that therefore, without amendment, plaintiff
may be unable to collect a judgment—is insufficient to justify
amendment to add entities who were not directly involved in
the transaction at issue. Opp'n at 16; Sonora Diamond Corp.
v. Superior Court, 83 Cal.App.4th 523, 537, 99 Cal.Rptr.2d
824 (Cal.Ct.App.2000) ( “the alter ego doctrine does not
guard every unsatisfied creditor of a corporation but instead
affords protection where some conduct amounting to bad faith
makes it inequitable for the corporate owner to hide behind
the corporate form. Difficulty in enforcing a judgment or
collecting a debt does not satisfy this standard.”)

2 Specifically, plaintiff alleges that all defendants and
proposed defendants are alter egos of BV–SA, that
BV–MA is an alter ego of BVH, and that BV–HKL
and BV–HK are alter egos of BVIS. SAC ¶¶ 17,
18, 19.

3 With its reply, plaintiff submits a revised SAC,
which, it argues, responds to defendants' arguments
and therefore moots their motion. Defendants in
their surreply, however, maintain that plaintiff's
revised SAC is also deficient in its pleading of
alter-ego liability, because the proposed SAC lacks
any allegations that BV–Shanghai and BV–HKL
are sham corporate entities that were created by
BV–SA in order “to perpetrate a fraud, circumvent
a statute, or accomplish some other wrongful
or inequitable purpose.” Surreply at 11, citing
Robbins v. Blecher, 52 Cal.App.4th 886, 892, 60
Cal.Rptr.2d 815 (1997).

*6  The Court concludes that, despite defendants' arguments,
granting leave to amend to add BV–SA, BVH, and BVIS is
appropriate. First, the Court cannot conclude at this juncture
that it lacks personal jurisdiction over such defendants.
Second, the Court declines to find at this juncture that plaintiff
cannot as a matter of law establish alter ego liability for these
entities.

B. Other Amendments
Plaintiff also seeks to amend its FAC in order to correct
“several minor factual errors in the FAC based on what has
been learned in discovery and investigation.” MAP at 5.
Defendants do not address the specific changes that plaintiff
seeks to make. However, in their opposition, defendants do
argue that any amendment to plaintiff's claims for breach of
contract, breach of the covenant of good faith and fair dealing,
fraud, and negligent misrepresentations claims would be
futile, and therefore, leave to amend should not be granted. In
their reply, plaintiff submits a revised SAC, which, plaintiff
argues, cures the purported defects in the pleading. In their
surreply, defendants state that they do not object to these
revisions of the SAC, and will raise arguments regarding
whether the SAC states a claim in a motion to dismiss.
However, defendants request an extension of the discovery
deadline in order to permit briefing of their motion to dismiss
plaintiff's SAC.

IV. CONCLUSION
For the foregoing reasons, the Court GRANTS plaintiff's
motion to amend its first amended complaint. Plaintiff is
hereby granted twenty (20) days in which to amend its
complaint.

The Court GRANTS defendants' request for an extension of
the discovery deadline. The parties may file a joint stipulation
extending the discovery and motion cut-off dates and pretrial
conference and trial dates for a period not to exceed 120 days.

IT IS SO ORDERED.

All Citations

Not Reported in F.Supp.2d, 2009 WL 649061

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, C.D. California.

The BOEING COMPANY et al.
v.

KB YUZHNOYE et al.

Case No. CV 13-00730 ABC (AJWx)
|

Filed 02/20/2014

Attorneys and Law Firms

Alec Solotorovsky, Christopher J. Esbrook, Michael D. Slade,
Kirkland and Ellis LLP, Chicago, IL, Michael E. Baumann,
Sasha Kingston Danna, Xanath Owens, Kirkland & Ellis LLP,
Los Angeles, CA, for Boeing Company et al.

Gaurav K. Reddy, Alex Edwin Spjute, Rita M. Haeusler,
Hughes Hubbard and Reed LLP, Ronald D. Kent, Steven A.
Velkei, Robert P. Pongetti, Dentons US LLP, Melinda M.
Carrido, Mitchell Silberberg & Knupp LLP, Los Angeles,
CA, James J. Boykin, Vitaly Morozov, John M. Townsend,
Hughes Hubbard and Reed LLP, Washington, DC, Claude D.
Montgomery, Lee P. Whidden, Dentons US LLP, New York,
NY, David R. Simonton, Dentons US LLP, San Francisco,
CA, for KB Yuzhnoye et al.

Proceedings: ORDER DENYING MOTION
FOR SUMMARY JUDGMENT (In Chambers)

Audrey B. Collins, United States District Judge

*1  Pending before the Court is Energia Overseas
LLC (“Energia Overseas”) and Energia Logistics Ltd.
(“Energia Logistics”) (together, the “Energia Subsidiaries”)
Motion for Summary Judgment (docket no. 209), filed on
January 8, 2014. The Boeing Company (“Boeing”) and
Boeing Commercial Space Company's (“BCSC”) (together,
“Plaintiffs”) filed an Opposition and the Energia Subsidiaries
filed a Reply. The Court finds the Motion appropriate for
resolution without oral argument and therefore VACATES
the hearing set for February 24, 2014. See Fed. R. Civ. P.
78, Local Rule 7-15. For the following reasons, the Court
DENIES the Motion.

I. BACKGROUND

The background of this case was set forth in previous orders.
In brief, this case arises out of Sea Launch, a joint venture
among BCSC, defendant S.P. Korolev Rocket and Space
Corporation, Energia d/b/a/ Rocket and Space Corporation
Energia After S.P. Korolev (“R.S.C. Energia”), and others,
to launch commercial satellites. Plaintiffs provided Sea
Launch loans and loan guarantees that the partners in the
enterprise, including R.S.C. Energia, agreed to reimburse.
Sea Launch subsequently filed for bankruptcy, and Plaintiffs
are now attempting to recover from the Sea Launch partners
their promised reimbursement of the loans and guarantees
Plaintiffs provided Sea Launch. Energia Overseas and
Energia Logistics were not partners in the Sea Launch
enterprise, but Plaintiffs are attempting to hold them liable for
the debts of their parent corporation, R.S.C. Energia, under
an alter ego theory.

The Energia Subsidiaries move for summary judgment on the
ground that Plaintiffs' alter ego theory fails. First, the Energia
Subsidiaries contend that the testimony of Plaintiffs' Rule
30(b)(6) witness Ira M. Schey “conclusively forecloses any
finding of ‘fraud’ or ‘injustice’,” see Mot. 2:1-5, an element
that Plaintiffs must prove to impose alter ego liability on the
Energia Subsidiaries. Second, the Energia Subsidiaries argue
that Plaintiffs' alter ego theory amounts to “outside reverse
veil piercing,” a variant of alter ego liability that the Energia
Subsidiaries argue is not viable under either California or
Delaware law.

II. DISCUSSION

A. Law Relating to Alter Ego Liability.
The parties disagree as to whether California or Delaware
law governs the application of alter ego liability to this
case. Citing bankruptcy cases, Plaintiffs contend that this
is a federal question case in which the law of the forum
—California—applies. The Energia Subsidiaries argue that
federal common law governs the choice of law question,
and that, as a result, Delaware law applies. The Energia
Subsidiaries are correct.

Federal common law governs the choice of law rule
determination where, as here, federal jurisdiction is premised
on the Foreign Sovereign Immunity Act (“FSIA”), 28 U.S.C.
§ 1330(a). Schoenberg v. Exportadora de Sal, S.A. de C.V.,
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930 F.2d 777, 782 (9th Cir. 1991) (so holding); Harris v.
Polskie Linie Lotnicze, 820 F.2d 1000, 1003 (9th Cir. 1987)
(federal common law determines choice-of-law rule for FSIA
cases). Federal common law follows the approach of the
Restatement (Second) of Conflict of Laws under which “[t]he
general rule is that a plaintiff's alter ego theory is governed
by the law of the state in which the business at issue is
organized.” Rual Trade Ltd. v. Viva Trade LLC, 549 F.
Supp. 2d 1067, 1077 (E.D. Wis. 2008) (citing Restatement
(Second) of Conflict of Laws, § 307 Shareholders' Liability).
The Energia Subsidiaries are organized under the laws of
Delaware (see Compl. ¶¶ 10-11), so Delaware law governs

Plaintiffs' alter ego claims against them. 1

1 The Court also notes that even if California law
determined which law applies, the result would
be the same. Under Cal. Corp. C. § 17708.01,
“[t]he law of the state or other jurisdiction under
which a foreign limited liability company is formed
governs.... (1) [t]he organization of the limited
liability company, its internal affairs, and the
authority of its members and managers [and] (2)
[t]he liability of a member as member and a
manager as manager for the debts, obligations, or
other liabilities of the limited liability company.”
The Court agrees with Judge Wilken's analysis
of § 17708.01's similarly-worded predecessor, §
17450(a), that this statute encompasses alter ego
liability, meaning that, in California, the law of
the state in which an LLC is organized governs
that LLC's alter ego liability. See Wehlage v.
EmpRes Healthcare Inc., 821 F. Supp. 2d 1122,
1128-29 (N.D. Cal. 2011). This makes sense as
otherwise, theoretically, an LLC could be subject
to various states' conflicting laws concerning its
internal affairs. As noted, the Energia Subsidiaries
are organized under the laws of Delaware, so under
§ 17708.01, Delaware alter ego law applies.

*2  In any event, “both Delaware and California examine
similar factors in determining whether an individual or
corporation is the alter ego of another corporation,” In re
Hydroxycut Mktg. & Sales Practices Litig., 810 F. Supp.
2d 1100, 1121 n.10 (S.D. Cal. 2011), so law from both
jurisdictions may be useful. To establish alter ego liability,
the plaintiff must show that the entities in issue “operated as
a single economic entity such that it would be inequitable
for this Court to uphold a legal distinction between them.”
Mabon, Nugent & Co. v. Texas American Energy Corp.,

16 Del. J. Corp. L. 829, 838 (1990); see also In re
Foxmeyer Corp., 290 B.R. 229, 235 (Bankr. D. Del. 2003)
(discussing second prong as requiring, under Delaware law,
“an overall element of injustice or unfairness,” “fraud or
similar injustice,” or “fraud or something similar”) (citations
and emphasis omitted); see also In re Hydroxycut, 810 F.
Supp. 2d at 1121 (to pierce the corporate veil, California and
Delaware law both require a plaintiff to show “(1) that there
is such a unity of interest and ownership between the parent
and subsidiary that the separate personalities of the entities no
longer exists, and (2) failure to disregard the corporate forms
would result in fraud or injustice”).

B. The Schey Testimony is Not Conclusive.
As stated, the Energia Subsidiaries argue that the testimony
of Plaintiffs' Rule 30(b)(6) witness Ira Schey conclusively
forecloses any finding or “fraud” or “injustice” and therefore
defeats Plaintiffs' alter ego claims. The Court has reviewed
the cited testimony and finds that it is not conclusive
on this issue, especially considering the discovery that
remains outstanding. See generally Danna Rule 56(d) Decl.
(describing outstanding discovery). Although the Energia
Subsidiaries argue that Mr. Schey's testimony necessarily
forecloses a finding in Plaintiffs' favor on the injustice
prong, Plaintiffs have explained why it doesn't and have
identified issues going to that prong on which they have yet
to obtain discovery. See, e.g., Danna Decl. ¶ 25. The Court
cannot conclude at this juncture that Plaintiffs' explanations
are implausible or legally deficient, or that the outstanding
discovery will fail to yield evidence favorable to Plaintiffs'
claims. This is sufficient to defeat the Motion. Simply stated,
the present incomplete record is not a sufficient basis upon
which to resolve Plaintiffs' alter ego claims.

In light of this disposition, it appears most likely that these
claims won't be ripe for adjudication until most (if not all)
discovery is complete. Whether to impose alter ego liability
turns on numerous questions of fact, and alter ego liability is
an equitable remedy that does not trigger the right to a jury
trial. See, e.g., Dow Jones Co. v. Avenel, 151 Cal. App. 3d
144, 147-48, 198 Cal. Rptr. 457 (Ct. App. 1984) (“It is well-
settled that the alter ego doctrine is ‘essentially an equitable
one and for that reason is particularly within the province
of the trial court.’ Thus, the ‘constitutional guaranty of the
right to a jury trial does not apply to actions involving the
application of equitable doctrines and the granting of relief
that is obtainable only in courts of equity. Accordingly, a
jury cannot be demanded as of right in such actions.’ ”)
(citations omitted). Consistent with the foregoing, although
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the Court cannot bar the Energia Subsidiaries from filing
another motion for summary judgment, it appears to the Court
that the most sensible way to adjudicate such claims would be
by a bench trial, even if the bench trial would consist largely
of documentary evidence and declarations.

C. Plaintiffs' Alter Ego Theory is Not Tantamount to
Reverse Veil Piercing.
The Energia Subsidiaries also argue that Plaintiffs' alter ego
theory amounts to reverse veil-piercing, a variant of alter ego
liability that the California Court of Appeal has rejected and
that no Delaware court has accepted.

Traditionally, the alter ego doctrine is applied to pierce the
corporate veil so that a shareholder or subsidiary may be
held liable for the debts or conduct of the corporation. Postal
Instant Press, Inc. v. Kaswa Corp., 162 Cal. App. 4th 1510,
1518 (2008). So-called “outside reverse veil piercing” inverts
this process in that it allows a third-party creditor to access
corporate assets to satisfy a shareholder's personal liability
or a subsidiary's liability. See Id., at 1518-1519 (discussing

variants of alter ego doctrine) 2 ; Kingston Dry Dock Co. v.
Lake Champlain Transp. Co., 31 F.2d 265 (2d Cir. 1929)
(allowing reverse veil-piercing, i.e., using a parent company's
assets to satisfy a subsidiary's debts).

2 In Postal Instant Press, the California Court of
Appeal characterized reverse veil-piercing as “a

radical and problematic change in standard alter
ego law” and rejected it on numerous grounds.
Postal Instant Press., 162 Cal. App. 4th at 1521.

*3  The Energia Subsidiaries have not demonstrated that
Plaintiffs' claims against them are tantamount to outside
reverse veil piercing. Plaintiffs are not seeking to hold the
parent corporation, R.S.C. Energia, liable for the Energia
Subsidiaries' debts. Rather, Plaintiffs are seeking to hold
the Energia Subsidiaries responsible for liabilities ostensibly
incurred by their parent, R.S.C. Energia. This appears to be
a conventional application of the alter ego doctrine. Because
the Energia Subsidaries have not demonstrated their primary
argument—that Plaintiffs' alter ego theory amounts to reverse
veil piercing—the Subsidiaries' dependent argument—that
Plaintiffs' attempted reverse veil piercing equates to seeking
an impermissible pre-judgment attachment—also fails.

III. CONCLUSION

For the foregoing reasons, the Energia Subsidiaries' Motion
for Summary Judgment is DENIED.

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2014 WL 12601330

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, S.D. California.

CASA BLANCA DE PUNTA MITA,
Sociedad Anonima de Capital Variable,
a Corporation formed under the laws

of the United Mexican States, Plaintiff,
v.

Brian J. RAYMENT, an individual;
Falcon Investment, LLC, an Oklahoma

Limited Liability Company, Defendants.

No. 3:18-cv-2297-WQH-BGS
|

Signed 03/20/2019

Attorneys and Law Firms

John L. Smaha, Smaha Law Group, APC, San Diego, CA, for
Plaintiff.

Marshall Brubacher, Mundell Odlum and Haws, San
Bernadino, CA, for Defendant Brian J. Rayment.

Brian Jay Rayment, Pro Hac Vice, Kivell, Rayment & Francis,
P.C., Tulsa, OK, Marshall Brubacher, Mundell Odlum and
Haws, San Bernadino, CA, for Defendant Falcon Investment,
LLC.

ORDER

Hon. William Q. Hayes, United States District Judge

*1  The matter before the Court is the Motion to Dismiss
filed by Defendants Brian J. Rayment and Falcon Investment,
LLC. (ECF No. 7).

I. Background
On October 3, 2018, Plaintiff Casa Blanca de Punta Mita,
Sociedad Anonima de Capital Variable (Casa Blanca de
Punta Mita), initiated this action against Defendants Brian J.
Rayment and Falcon Investment, LLC (Falcon) by filing the
Complaint. (ECF No. 1).

On November 5, 2018, Defendants filed a Motion to Dismiss.
(ECF No. 7). On November 26, 2018, Plaintiff filed an

Opposition. (ECF No. 8). On December 4, 2018, Defendants
filed a Reply. (ECF No. 11).

II. Allegations of the Complaint
The Complaint alleges that an Oklahoma state court
improperly exercised jurisdiction over a foreign corporation
and real property located in Mexico. Plaintiff seeks
declaratory relief in the form of “a judicial declaration by this
Court on the validity of the exercise of judicial power by the
Oklahoma state court on foreign entities and real property in
Mexico.” (Complaint, ECF No. 1 at 2).

Plaintiff is a Mexican corporation with “no ties or interests
in the United States and has never done business or owned
property in the United States.” (Complaint, ECF No. 1
¶ 1). Defendant Falcon is an Oklahoma limited liability
company “and the purported assignee of a judgment entered
in favor of Rayment by the District Court for Tulsa County,
state of Oklahoma.” Id. ¶ 3. The Complaint alleges that
Defendant Rayment “is a citizen of the United States
of America, possessing real property in California and
conducting business in the State of California.” Id. ¶ 3. The
Complaint alleges that:

Venue in this district is proper pursuant
to 28 U.S.C. § 1391 because a
substantial part of the events or
omissions on which the claim is
based were orchestrated from the
State of California and defendant is
subject to personal jurisdiction in this
judicial district. The Southern District
of California is also the closest Federal
District Court to Mexico were the real
property at issue is located.

Id. ¶ 6.

III. Facts
In 1999, Defendant Rayment advised Mr. Francis on the
formation of The Francis Trust, an irrevocable trust created
under the laws of the Turks & Caicos. (Chaffe Decl., ECF No.
8-2 ¶ 2). Plaintiff provides in the declaration of Colin Chaffe
that Mr. Chaffe “met Mr. Rayment on at least one occasion in
California[,]” that “Mr. Francis executed the trust instrument
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in California[,]” and that “Mr. Rayment advised Francis in
California, as his retained attorney, on the formation of the
trust....” Id. ¶¶ 3, 18. The Francis Trust owns Island Films,
Ltd. and Summerland Holdings. Ltd. Id. ¶ 15. Island Films,
Ltd. and Summerland Holdings. Ltd. own Casa Blanca de
Punta Mita, a Mexica corporation that owns real property
located in Bucerias, Bahia de Banderas, Nayarit, Mexico. Id.

Defendant Rayment was served with process in this matter on
October 14, 2018, in Tulsa, Oklahoma. (ECF No. 4). Rayment
states in his declaration that he is domiciled and maintains
a law office in Tulsa, Oklahoma. (Rayment Decl., ECF No.
7-2 ¶ 2). Rayment states that he is not licensed to practice
law in California, has no employees in California, has no
bank accounts in California, and the only property he owns
in California is a “vacation house” in Riverside County. Id.
¶¶ 2–5.

*2  Rayment is the Managing Member of Defendant Falcon.
Id. ¶ 6. Rayment states that Falcon is an LLC formed pursuant
to the laws of the state of Oklahoma, is not qualified to do
business in California, has never done business in California,
and has no subsidiaries that do business in California. Id.

IV. Contentions
Defendants contend that this Court lacks personal jurisdiction

over Defendants. 1  Defendant Rayment contends that he
is domiciled in Oklahoma, and that his vacation home in
Riverside County and business dealings in California are
insufficient to establish either specific or general jurisdiction.
Defendant Falcon is an Oklahoma corporation operated by
Rayment with no ties to California. Rayment contends that
“[i]t would be unreasonable to require [Defendants] to defend
this action in courts within California because all the events
underling Plaintiff's claims occurred in Oklahoma. California
has no interest in providing a forum for the resolution of
Plaintiff's claims....” (Rayment Decl., ECF No. 7-2 ¶ 13).

1 Defendants also contend that dismissal is
appropriate under Federal Rules of Civil Procedure
12(b)(1) and 12(b)(6). The Court does not reach
these arguments in this Order.

Plaintiff contends that the Court has general jurisdiction
over Defendant Rayment because “Plaintiff believes that
Rayment.... [P]ossesses clients aside from his representation
of Plaintiff and The Trust in this state and has sought out
business in this state, meeting clients in his home here.” (ECF
No. 8 at 24–25). Plaintiff contends that specific jurisdiction

also exists because “Rayment directed the formation of
Plaintiff itself as an attorney practicing in California for a
California client.” Id. at 26. Plaintiff asserts that it would
not upset notions of fair play and substantial justice for
Defendants to have to defend the action in this forum
because “Rayment is clearly a sophisticated individual, an
experienced attorney and aware that he will be able to proceed
electronically with filing any legal papers and would only
need to appear for trial or evidentiary hearings.” (ECF No. 25
at 26).

V. 12(b)(2) Standard
On a motion to dismiss a complaint for lack of personal
jurisdiction, the plaintiff bears the burden of establishing
personal jurisdiction. Farmers Ins. Exch. v. Portage La Prarie
Mut. Ins. Co., 907 F.2d 911, 912 (9th Cir. 1990). Where
the motion to dismiss is based on written materials rather
than an evidentiary hearing, the plaintiff must make a prima
facie showing of jurisdictional facts to satisfy this burden.
Dole Food Co. v. Watts, 303 F.3d 1104, 1108 (9th Cir.
2002). While the plaintiff cannot “simply rest on the bare
allegations of its complaint,” Amba Mktg. Sys., Inc. v. Jobar
Int'l, Inc., 551 F.2d 784, 787 (9th Cir. 1977), uncontroverted
allegations in the complaint must be taken as true. AT&T v.
Campagnie Bruxelles Lambert, 94 F.3d 586, 588 (9th Cir.
1996). Conversely, the court “may not assume the truth of
allegations in a pleading which are contradicted by affidavit.”
Data Disc, Inc. v. Sys. Tech. Assocs., Inc., 557 F.2d 1280,
1284 (9th Cir. 1977). If conflicting affidavits are submitted,
“conflicts between the facts contained in the parties' affidavits
must be resolved in [plaintiff's] favor for purposes of deciding
whether a prima facie case for personal jurisdiction exists.”
Compagnie Bruxelles Lambert, 94 F.3d at 588 (quotation
omitted).

*3  The exercise of personal jurisdiction over a nonresident
defendant must be authorized under the state's long-arm
statute and must satisfy the due process clause of the United
States Constitution. Pac. Atl. Trading Co. v. M/V Main
Express, 758 F.2d 1325, 1327 (9th Cir. 1985). California's
long-arm statute permits the exercise of personal jurisdiction
“on any basis not inconsistent with the Constitution of
this state or the United States.” Cal. Code Civ. Proc. §
410.10. “Because California's long-arm jurisdictional statute
is coextensive with federal due process requirements, the
jurisdictional analyses under state law and federal due process
are the same.” Dole Food Co., 303 F.3d at 1110. “For a court
to exercise personal jurisdiction over a nonresident defendant,
that defendant must have at least ‘minimum contacts’ with the
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relevant forum such that the exercise of jurisdiction ‘does not
offend traditional notions of fair play and substantial justice.”
Id. (quoting Int'l Shoe Co. v. Washington, 326 U.S. 310, 316
(1945) ). Under the due process analysis, a defendant may
be subject to either general or specific personal jurisdiction.
Helicopteros Nacionales de Columbia, S.A. v. Hall, 466 U.S.
408, 414 (1984).

a. General Jurisdiction

To exercise general jurisdiction over a non-resident
defendant, the defendant must have “continuous and
systematic general business contacts” that “approximate
physical presence in the forum state.” Schwarzenegger v.
Fred Martin Motor Co., 374 F.3d 797, 801 (9th Cir. 2004)
(citations and internal quotations omitted). “This is an
exacting standard, as it should be, because a finding of general
jurisdiction permits a defendant to be haled into court in the
forum state to answer for any of its activities anywhere in the
world.” Id.

Rayment states in a sworn declaration that he is domiciled
and licensed to practice law in Oklahoma, is not licensed
to practice law in California, does not maintain an office
in California, has no employees residing or domiciled in
California, has no bank accounts in California, and the
only property he owns in California is a vacation house in
Riverside County. (Rayment Decl., ECF No. 7-2 ¶¶ 2–5). The
Court finds that even if Mr. Chaffe met Rayment in California
and executed the trust instrument in California, Plaintiff has
failed to make a prima facie case that Rayment's activities
in California are sufficiently “continuous and systematic” to
subject Rayment to general jurisdiction in California. See
Fred Martin Motor Co., 374 F.3d at 801.

Defendant Falcon is a limited liability company formed
pursuant to the laws of the state of Oklahoma with its principal
place of business in Oklahoma. Plaintiff makes no allegation
that Falcon has ever done business in California. The Court
finds that Plaintiff has failed to make a prima facie case that
Falcon is subject to general jurisdiction in California. See
Fred Martin Motor Co., 374 F.3d at 801.

b. Specific Jurisdiction

To exercise specific jurisdiction over a non-resident
defendant, Courts employ a three-part test:

(1) The non-resident defendant must
purposefully direct his activities or
consummate some transaction with the
forum or resident thereof; or perform
some act by which he purposefully
avails himself of the privileges of
conducting activities in the forum,
thereby invoking the benefits and
protections of its laws; (2) the claim
must be one which arises out of
or relates to the defendant's forum-
related activities; and (3) the exercise
of jurisdiction must comport with fair
play and substantial justice, i.e. it must
be reasonable.

Dole Food Co., 303 F.3d at 1111. The plaintiff bears the
burden of satisfying the first two prongs of the test. Fred
Martin Motor Co., 374 F.3d at 802. If the plaintiff fails to
satisfy either of these prongs, personal jurisdiction is not
established in the forum state. Id. If the plaintiff succeeds in
satisfying both of the first two prongs, the burden then shifts to
the defendant to “present a compelling case” that the exercise
of jurisdiction would not be reasonable. Burger King Corp. v.
Rudzewicz, 471 U.S. 462, 476–78 (1985).

*4  In this case, Plaintiff asserts that this Court should
exercise specific jurisdiction over Defendant Rayment
because he is a sophisticated individual and directed the
formation of Casa Blanca de Punta Mita as an attorney
practicing in California for a California client. (ECF No. 8 at
26). Plaintiff is a Mexican corporation who “has no ties or
interests in the United States and has never done business or
owned property in the United States.” (Complaint, ECF No. 1
¶ 1). The individual for whom Rayment created Casa Blanca
de Punta Mita may be a “California client,” but that individual

is not a party to this action. 2  Plaintiff's Complaint seeks this
Court's review of an Oklahoma state court's adjudication of a
dispute involving Defendant Rayment, an Oklahoma resident,
a residence in Mexico, an individual named Joseph R. Francis,
and various Mexican corporations. (Complaint, ECF No. 1
¶ 1). Rayment's vacation home in Riverside County and
Rayment's physical presence in California when he provided
advice on how to form Casa Blanca de Punta Mita, a Mexican
corporation in Mexico, do not form a sufficient basis for
specific jurisdiction. The Court finds that Plaintiff has failed
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to make a prima facie case that Rayment “purposefully
availed” himself to this forum, and that the allegations in
the Complaint “arise[ ] out of or relate[ ] to the defendant's
forum-related activities.” See Burger King Corp., 471 U.S. at
475 (“This ‘purposeful availment’ requirement ensures that a
defendant will not be haled into a jurisdiction solely as a result
of ... attenuated contacts”) (internal quotations omitted); Dole
Food Co., 303 F.3d at 1111. The Court finds that it does not
have personal jurisdiction over Defendant Rayment.

2 Plaintiff also states that Rayment “advised on the
creation and funding of The Trust from California,
meeting the Trustee in California.” (ECF No. 8 at
26). Neither the Francis Trust nor the Trustee are
parties to this action.

Plaintiff alleges no contacts between Falcon and the state
of California. Accordingly, the Court finds that Plaintiff has
failed to make a prima facie case that Falcon has had minimal
contacts with this forum. See Fred Martin Motor Co., 374
F.3d at 802. The Court finds that it does not have personal
jurisdiction over Defendant Falcon.

VI. Jurisdictional Discovery
“A court may permit discovery to aid in determining
whether it has in personam jurisdiction.” Data Disc, Inc.,
557 F.2d at 1285. Plaintiff requests jurisdictional discovery
to establish general jurisdiction for Defendant Rayment.
Plaintiff asserts that Rayment “possesses clients aside from
his representation of Plaintiff and The Trust in this state
and has sought out business in this state, meeting clients in
his home here.” (ECF No. 8 at 24–25). Other than a single
instance of Rayment meeting with a client documented in
Mr. Chaffe's declaration, Chaffe Decl., ECF No. 8-2 ¶ 3,

Plaintiff alleges no specific facts indicating Plaintiff would
be able to meet the “exacting standard” necessary to show
that Rayment maintains “continuous and systematic general
business contacts” in California sufficient to “approximate
physical presence in the forum state.” See Fred Martin Motor
Co., 374 F.3d at 801. Plaintiff's contention is also belied by
Rayment's testimony that he is not licensed to practice law
in California, does not maintain an office in California, has
no employees residing or domiciled in California, and has no
bank accounts in California. (Rayment Decl., ECF No. 7-2
¶¶ 2–5). The Court declines to grant Plaintiff jurisdictional
discovery. See Boschetto v. Hansing, 539 F.3d 1011, 1020
(9th Cir. 2008) (district court did not abuse its discretion
denying discovery request “based on little more than a hunch
that it might yield jurisdictionally relevant facts”); see also
Butcher's Union Local No. 498 v. SDC Inv., Inc., 788 F.2d
535, 540 (9th Cir. 1986) (district court did not abuse its
discretion by refusing jurisdictional discovery where the
plaintiffs “state only that they ‘believe’ discovery will enable
them to demonstrate sufficient California business contacts to
establish the court's personal jurisdiction”).

VII. Conclusion
IT IS HEREBY ORDERED that the motion to dismiss (ECF
No. 7) is GRANTED. No later than twenty (20) days from the
date this Order is filed, Plaintiff may request leave to amend
pursuant to Local Civil Rules 7.1 and 15.1(c). If Plaintiff does
not file a motion for leave to amend the complaint within
twenty days, the Court will order this case to be closed.

All Citations

Not Reported in Fed. Supp., 2019 WL 1299038

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, N.D. California,
San Jose Division .

CHUNGHWA TELECOM GLOBAL, INC, Plaintiff,
v.

MEDCOM, LLC, a Nevada Limited Liability
company; QT Talk, Inc., a Nevada Corporation;

David Cooper, an individual, Defendants.

Case No. 5:13-cv-02104-HRL
|

Signed 10/05/2016

Attorneys and Law Firms

Chip Cox, Nelson Hsieh, Yen Phi Chau, Greenan, Peffer,
Sallander & Lally, LLP, San Ramon, CA, for Plaintiff.

Michael Fishman, Monteiro and Fishman LLP, Hempstead,
NY, Michael Steven Romeo, Helen Lee Greenberg, Lewis
Brisbois Bisgaard & Smith LLP, San Francisco, CA, for
Defendants.

ORDER DENYING DEFENDANTS' MOTION
TO DISMISS FIRST AMENDED COMPLAINT

Re: Dkt. No. 44

HOWARD R. LLOYD, United States Magistrate Judge

*1  This is a diversity action for alleged breach of contract
and fraud arising out of a reciprocal telecommunications
service agreement (Agreement) entered between plaintiff
Chunghwa Telecom Global, Inc. (Chunghwa) and defendant
Medcom, LLC (Medcom). In sum, Chunghwa claims that
defendants fraudulently induced the company to provide
telecommunications services for which they had no intention
of paying. Plaintiff says it is owed over $197,000. Medcom
reportedly is defunct, and Chunghwa claims that defendants

QT Talk LLC (QT) 1  and David Cooper (an alleged officer,
employee, or shareholder of Medcom and QT) are on the
hook for the sums allegedly due. Defendants maintain that
this lawsuit is nothing more than a simple contract dispute
between plaintiff and Medcom (and Medcom alone) over one
missed invoice payment.

1 QT Talk says it erroneously was sued as “QT Talk,
Inc.”

Chunghwa's original complaint was filed in state court against
Medcom, QT, Cooper, and one Chris Sander. Defendants
removed the matter here, asserting diversity jurisdiction, 28
U.S.C. § 1332. They subsequently moved to dismiss for lack
of personal jurisdiction, improper service of process, and
failure to state a claim pursuant to Fed. R. Civ. P. 12(b)(2),
12(b)(5), and 12(b)(6).

This court denied the motion to dismiss for improper service,
but granted the motion to dismiss for lack of personal
jurisdiction and for failure to state a claim, with leave
to amend. Plaintiff subsequently filed a First Amended
Complaint (FAC). The FAC drops Sander from this suit. It
reasserts a breach of contract claim against Medcom and QT,
as well as claims for fraud and negligent misrepresentation
against all defendants. The FAC also reasserts a claim for
quantum meruit against QT. Unlike the original complaint, the
FAC no longer asserts a separate claim for punitive damages;
but, plaintiff continues to seek punitive damages as part and
parcel of its claims for fraud and negligent misrepresentation.

Pursuant to Fed. R. Civ. P. 12(b)(2), QT and Cooper move,

once again, to dismiss for lack of personal jurisdiction. 2

QT also moves to dismiss under Fed. R. Civ. P. 12(b)(6),

arguing that Chunghwa has no claim for breach of contract 3

or quantum meruit. All defendants move to dismiss the
remaining claims for fraud and negligent misrepresentation
under Fed. R. Civ. P. 12(b)(6), arguing that the FAC still fails
to state a claim for relief. They also maintain that the FAC
does not sufficiently allege any basis for punitive damages.
Upon consideration of the moving and responding papers,
as well as the arguments of counsel, the court denies the

motion. 4

2 This court's jurisdiction over Medcom is
undisputed. Medcom contractually agreed to
submit to the jurisdiction of any California court.
(FAC ¶ 12).

3 The court denied Medcom's prior motion to dismiss
Chunghwa's contract claim (Dkt. 33), and Medcom
does not reassert a challenge to that claim here.

4 All parties have expressly consented that all
proceedings in this matter may be heard and
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finally adjudicated by the undersigned. 28 U.S.C. §
636(c); Fed. R. Civ. P. 73.

DISCUSSION

A. Personal Jurisdiction
*2  QT and Cooper maintain that they are not subject to

this court's jurisdiction. Cooper, who identifies himself as
a “member” of both Medcom and QT, says that he is a
New York resident who owns no property in California and
conducts no personal business here. (Cooper Decl. ¶ 5).
Additionally, Cooper attests that QT is a Nevada limited
liability company with no offices or property in California.
(Id. ¶ 6). He also says that QT does not conduct regular
or continuous business here. (Id.). Both QT and Cooper
emphasize that they are not, and never were, parties or
signatories to the Chunghwa-Medcom Agreement.

Chunghwa, on the other hand, contends that this court
properly may exercise jurisdiction over QT by virtue of an
alter ego relationship between QT and Medcom. Plaintiff
further contends that QT purposefully availed itself of the
privilege of conducting activities in California. As for Cooper,
Chunghwa says that this court has personal jurisdiction over
him based on his involvement in the alleged tortious conduct.

“A federal district court sitting in diversity has in personam
jurisdiction over a defendant to the extent the forum state's
law constitutionally provides.” Metropolitan Life Ins. Co. v.
Neaves, 912 F.2d 1062, 1065 (9th Cir. 1990) (citing Data
Disc, Inc. v. Systems Technology Ass'n, 557 F.2d 1280, 1286
(9th Cir. 1977)). “California's long-arm statute, Cal. Civ.
Proc. Code § 410.10, is coextensive with federal due process
requirements, so the jurisdictional analyses under state law
and federal due process are the same.” Mavrix Photo, Inc. v.
Brand Technologies, Inc., 647 F.3d 1218, 1223 (9th Cir. 2011)
(citing Schwarzenegger v. Fred Martin Motor Co., 374 F.3d
797, 800-01 (9th Cir. 2004)). “For a court to exercise personal
jurisdiction over a nonresident defendant consistent with due
process, that defendant must have ‘certain minimum contacts’
with the relevant forum ‘such that maintenance of the suit
does not offend ‘traditional notions of fair play and substantial
justice.’ ” Id. (quoting Int'l Shoe Co. v. Washington, 326 U.S.
310, 316, 66 S. Ct. 154, 90 L.Ed. 95 (1945)).

There are two types of jurisdiction: general and specific.
There are no allegations supporting the exercise of general

jurisdiction over Cooper and QT. 5  Thus, this court may

exercise personal jurisdiction over these defendants only
if specific jurisdiction exists. Specific jurisdiction arises
when (1) the non-resident defendant purposefully directs his
activities or consummates some transaction with the forum
or a forum resident; or performs some act by which he
purposefully avails himself of the privilege of conducting
activities in the forum, thereby invoking the benefits and
protections of its laws; (2) the claim is one which arises out
of or relates to the defendant's forum-related activities; and
(3) the exercise of jurisdiction comports with fair play and
substantial justice, i.e., it must be reasonable. Mavrix Photo,
Inc., 647 F.3d at 1227-28 (quoting Schwarzenegger, 374 F.3d
at 802).

5 See Mavrix Photo, Inc., 647 F.3d at 1223-24
(“For general jurisdiction to exist, a defendant
must engage in continuous and systematic general
business contacts that approximate physical
presence in the forum state.”) (citations omitted).

Chunghwa bears the burden of establishing this court's
jurisdiction over defendants. Where, as here, no evidentiary
hearing is held, “plaintiff need only make a prima facie
showing of jurisdiction to avoid the defendant's motion to
dismiss.” Harris Rutsky & Co. Ins. Services, Inc. v. Bell &
Clements, Ltd., 328 F.3d 1122, 1129 (9th Cir. 2003). That
is, plaintiff “need only demonstrate facts that if true would
support jurisdiction over the defendant.” Id. (quotation marks
and citation omitted). And, unless directly contravened,
Chunghwa's version of the facts must be taken as true;
and, conflicts between facts contained in affidavits must be
resolved in Chunghwa's favor. Id. If Chunghwa satisfies its
burden as to the first two elements of specific jurisdiction,
then the burden shifts to defendants to present a “compelling
case” establishing that the exercise of jurisdiction over them is
unreasonable. Bancroft & Masters, Inc. v. August Nat'l, Inc.,
223 F.3d 1082, 1088 (9th Cir. 2000).

1. Defendant QT
*3  As discussed above, Chunghwa maintains that this court

properly may exercise jurisdiction over QT because QT
and Medcom are alter egos of one another and because
QT purposefully directed certain activities in California that
perpetrated or furthered defendants' alleged fraud. The gist of
plaintiff's allegations is that QT and Medcom were held out
to be one and the same.

“Alter ego is a limited doctrine invoked only where
recognition of the corporate form would work an injustice
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to a third person.” Moreland v. Ad Optimizers, LLC, No.
C13-00216 PSG, 2013 WL 1410138 at *2 (N.D. Cal., Apr. 8,
2013) (citations omitted). “The doctrine requires: (1) a unity
of interest and ownership such that the separate identities
of the corporation and the individual no longer exist; and
(2) if the acts are treated as those of the corporation alone,
an inequitable result will follow.” Id. “Sole ownership and
control is insufficient to support a finding of alter ego
liability.” Id. To establish an alter ego relationship, “the
plaintiff must make out a prima facie case (1) that there
is such unity of interest and ownership that the separate
personalities of the two entities no longer exist and (2) that
failure to disregard their separate identities would result in
fraud or injustice.” Harris Rutsky & Co. Ins. Services, Inc.,
328 F.3d at 1134-35 (quotations and citations omitted). That
is, “[t]he plaintiff must show that the parent exercises such
control over the subsidiary so as to render the latter the mere
instrumentality of the former.” Id. (quotations and citations
omitted).

In determining whether both prongs of the alter ego test are
satisfied, a number of factors are considered, including (1)
commingling of funds; (2) failure to maintain minutes or
adequate corporate records; (3) identical equitable owners
with dominion and control over both entities; the use of
the same business location; (4) employment of the same
employees; (5) inadequate capitalization; (6) the use of
a corporation as a mere shell, instrumentality, or conduit
for the business of an individual or another corporation;
(7) concealment or misrepresentation of the identity of
responsible ownership or management; (8) disregard of legal
formalities; and (9) the manipulation of assets and liabilities
between entities so as to concentrate the assets in one and the
liabilities in another. Fed. Reserve Bank of San Francisco v.
HK Sys. No. C-95-1190 MHP, 1997 WL 227955 at *6 n.7
(N.D. Cal., Apr. 24, 1997) (citing Associated Vendors, Inc. v.
Oakland Meat Co., 26 Cal. Rptr. 806, 813 (1962)). “Not all of
the enumerated factors must be found. They merely suggest
those matters that may be considered in analyzing the two-
prong test.” Id.

Chunghwa's FAC alleges the following facts:

• Medcom and QT share a substantial unity of ownership
and interest: “According to corporate filings, Defendant
MedCom is and was managed by Managing Members
Eric Ramos, David Cooper and Carlton Barlow.” (FAC ¶

5). 6  “On information and belief, Ramos and Cooper are
also the Managing Members of defendant [QT].” (Id.).

“Additionally, according to corporate filings, Ramos and
Cooper are or were Director and Treasurer, and President
and Secretary, respectively, of [QT].” (Id.). “Cooper has
also represented himself on written communications to
Plaintiff as the Chief Executive Officer of [QT].” (Id.).

• Medcom and QT operate their businesses at the same
location: 5 Hanover Square, Suite 1401, New York, New
York 10004 and are “also associated with the addresses
of 15 Broad Street, New York, New York and 45
Broadway Street #1440, New York, New York.” (FAC
¶ 6).

*4  • Medcom and QT each carried on one another's
business, did not adhere to corporate formalities, and
exercised dominion and control over one another such
that the entities were mere shells and instrumentalities
for the conduct of the other's business: “Defendants
MedCom and [QT] shared employees and commingled
funds and other assets of each other. Employees and
officers of [QT] regularly responded to communications
directed to MedCom, and vice versa. Defendant [QT]
billed Plaintiff for telecommunication traffic supplied by
MedCom, and directed that payment be made to the bank
account of [QT] and QT Wholesale LLC. Defendant
[QT] also made payments on invoices sent by Plaintiff
to MedCom.” (FAC ¶ 7). “MedCom's billing department
sent invoices to Plaintiff directing Plaintiff to submit
payment to [QT]. These invoices from MedCom were on
[QT] letterhead. Additionally, in January 2011 MedCom
directed its partners to send their current balances with
MedCom, as well as all future payments, to the bank
account of [QT].” (Id. ¶ 8).

• Medcom and QT were held out to be part of the same
company. (FAC ¶ 9).

6 Ramos and Barlow are not named defendants.

In particular, Chunghwa says that around July 2011, it noticed
that QT was issuing invoices for telecommunication services
Chunghwa received pursuant to the Agreement with Medcom
and that QT made payment on some of Chunghwa's invoices.
(FAC ¶ 19). On July 27, 2011, HongYi Shih (plaintiff's
accounting manager) asked Eric Lin (Chunghwa's contact at
Medcom) whether Medcom had changed its name to QT-Talk
and requested notice of any name change so that plaintiff
could make a notation in its accounting system for audit
purposes. (Id.). In response, Paul Cordasco (QT's Director of
Finance) sent Shih a copy of QT's reciprocal contract form,
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which was identical to the Medcom-Chunghwa Agreement,
except that Medcom's name was replaced with QT's. (Id.
¶ 20). Dissatisfied with this response, on July 29, 2011
Chunghwa said it decided to stop sending traffic to either
Medcom or QT. (Id. ¶ 21). Two days later, Lin emailed
QT's officers Cordasco and defendant Cooper, requesting an
answer to Chunghwa's July 27 inquiry “or they will stop to
send traffic to us.” (Id. ¶ 22).

Plaintiff says that on August 1, 2011, it again requested more
information about the relationship between Medcom and QT.
(Id. ¶ 23). Several days later, on August 5, 2011, Cordasco
told Chunghwa that QT was the “retail brand” and Medcom
was the “wholesale” side of the same company, adding that
“due to brand unification we are collapsing [M]edcom into
[Q]t [T]alk.” (Id.). That same day, plaintiff says that Cordasco
provided plaintiff's accounting department with a January 20,
2011 bank change notice from Medcom to its “partners,”
advising that QT had penetrated the marketplace and “has
quickly become the engine for [Medcom's] growth.” (Id. ¶¶
23-24). The notice, which was signed by Medcom's Chief
Operating Officer, Carlton Barlow, further advised that the
new banking information was to be used for “any current
balances/future payments” and directed Medcom's partners to
make payments to QT's bank account. (Id. ¶ 24). Chunghwa
further alleges that Cooper was included on the emails about
the Medcom-QT relationship, and he never once contradicted
Cordasco's statements or took any action to correct any
understanding by plaintiff that Medcom and QT were one and
the same company. (Id. ¶ 26).

Chunghwa further contends that QT purposefully availed
itself of the privilege of conducting activities in California by:
soliciting and receiving business services from Chunghwa,
a California corporation; directing, from at least 2010 to
2012, numerous communications to Chunghwa in California;
sending payments to plaintiff's California bank account;
sending invoices to plaintiff in California; and otherwise
engaging in business transactions with plaintiff. (FAC ¶ 13).

Relying on defendants' representations that QT and Medcom
were the same company, Chunghwa says that it continued to
provide telecommunications services to them. (FAC ¶ 27).
Between January 2012 and September 2012, plaintiff says
that QT/Medcom's telecommunications usage was typically
less than $100 per week. (Id. ¶ 28). In September 2012,
however, plaintiff says that Cooper, in his capacity as
QT's Chief Executive Officer, asked Chunghwa's sales
representative, Peter Pan, to add Cooper on MSN Skype

messenger. (Id. ¶¶ 14, 29). Thereafter, in September and
October 2012, plaintiff says that Cooper phoned or messaged
Pan just about every day, asking that telecommunications
traffic capacity for Medcom/QT be increased. (Id. ¶ 29). Pan
did so. (Id.).

*5  According to the FAC, Medcom/QT's usage then
skyrocketed to $6,360.04 for the week of September
24-30,2012; $32,849.53 for the week of October 1-7, 2012;
and then to $34,417.07 and $58,731.04 in the following
weeks. (FAC ¶ 30). Plaintiff says that Medcom and QT did
not pay for these services. (Id.).

In late October or early November 2012, plaintiff says that
it contacted Medcom and QT about the increased usage and
outstanding balance. (FAC ¶ 31). Defendants allegedly said
that payments were simply delayed because of Hurricane
Sandy and requested that plaintiff continue to provide service
and to also provide additional telecommunications traffic
to Guatemala. (Id.). Specifically, Cooper allegedly told Pan
on November 9, 2012 that he was working on making
payment to Chunghwa, but asked Pan to be patient because
servers were down due to the hurricane. (Id. ¶ 32). That
same month, QT's Director of Business Development, Chris
Sander, told plaintiff that payments were delayed because
of the hurricane, asked for Chunghwa's patience while QT
worked to resolve its accounts payable, and assured plaintiff
that payments were forthcoming. (Id.). Plaintiff declined to
provide additional services for traffic to Guatemala, but says
that it continued to provide service to Medcom/QT based on
defendants’’ assurances that payments were forthcoming. (Id.
¶ 33). Chunghwa claims that Medcom and QT never did pay
up, even after Hurricane Sandy passed and normal business
operations resumed. (Id. ¶ 34). The FAC further alleges that
Medcom is no longer in business and that defendants now
claim that Medcom and QT are entirely separate entities,
leaving Chunghwa with $197,698.18 in unpaid invoices. (Id.
¶¶ 2, 35-36).

QT argues that the FAC's alter ego allegations are entirely
conclusory and that the FAC fails to say that Medcom was
undercapitalized, incapable of paying its bills, or is or ever
was defunct. If anything, QT says that the FAC indicates that
Medcom was sufficiently capitalized and paid its bills for
two years before defaulting. Whether plaintiff will actually
succeed in establishing a claim for relief remains to be seen.
For present purposes, however, the court finds that plaintiff
has alleged sufficient facts supporting its alter ego theory
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and indicating that its claims arise out of QT's forum-related
activities.

2. Defendant Cooper
Cooper argues that under the fiduciary shield doctrine, he
cannot be subject to this court's jurisdiction simply because
of his association with Medcom or QT.

“The fiduciary shield doctrine protects individuals from being
subject to jurisdiction solely on the basis of their employers'
minimum contacts within a given jurisdiction.” j2 Global
Commc'ns, Inc. v. Blue Jay, Inc., No. 4:08-cv-04254-PJH,
2009 WL 29905, at *5 (N.D. Cal., Jan. 5, 2009). Thus,
“a person's mere association with a corporation that causes
injury in the forum state is not sufficient in itself to permit
that forum to assert jurisdiction over the person.” Davis v.
Metro Products, Inc., 885 F.2d 515, 520 (9th Cir. 1989); Wolf
Designs, Inc. v. DHR Co., 322 F. Supp.2d 1065, 1072 (C.D.
Cal. 2004). But while employees are not necessarily subject
to liability in a given jurisdiction based on the contacts of
their employers, “their status as employees does not somehow
insulate them from jurisdiction. Each defendant's contacts
with the forum State must be assessed individually.” Calder v.
Jones, 465 U.S. 783, 790 (1984) (finding jurisdiction proper
over non-resident corporate employees where the employees
were the primary participants in an alleged wrongdoing
intentionally directed at a California resident).

*6  “The fiduciary shield doctrine may be ignored in two
circumstances: (1) where the corporation is the agent or
alter ego of the individual defendant; or (2) by virtue of
the individual's control of, and direct participation in the
alleged activities.” j2 Global, 2009 WL 29905, at *5 (citing
Wolf Designs, 322 F. Supp.2d at 1072). “A corporate officer
or director is, in general, personally liable for all torts
which he authorizes or directs or in which he participates,
notwithstanding that he acted as an agent of the corporation
and not on his own behalf.” Wolf Designs, 322 F. Supp.2d at
1072 (quoting Coastal Abstract Serv., Inc. v. First Am. Title
Ins. Co., 173 F.3d 725, 734 (9th Cir. 1999) (corporate officers
cannot “hide behind the corporation where [the officer was]
an actual participant in the tort”)). “Personal liability on the
part of corporate officers have typically involved instances
where the defendant was the ‘guiding spirit’ behind the
wrongful conduct, or the ‘central figure’ in the challenged
corporate activity.” j2 Global, 2009 WL 29905, at *5 (citing
Wolf Designs, 322 F. Supp.2d at 1072). “If acts taken by
a corporate officer subjects the officer to personal liability
(i.e., the corporate officer authorized, directed or participated

in tortious conduct), and those acts create contact with the
forum state, such acts are not only acts of the corporation but
also acts of the individual, and may be considered contacts of
the individual for purposes of determining whether long-arm
jurisdiction may be exercised over the individual.” Id. at *6
(citing Seagate Technology v. A.J. Kogyo Co., 268 Cal. Rptr.
586, 588-91 (Cal. Ct. App. 1990); Taylor-Rush v. Multitech
Corp., 265 Cal.Rptr. 672, 680 (Cal. Ct. App. 1990)).

As discussed above, Chunghwa alleges that Cooper
personally directed, participated in, and ratified the alleged
fraudulent acts giving rise to this lawsuit. Chunghwa claims
that Cooper knew about and essentially went along with Paul
Cordasco's representations that Medcom and QT were the
same company. Plaintiff further claims that it was Cooper
who solicited increased traffic capacity through near daily
phone calls or on Skype with Chunghwa's Pan. Plaintiff
specifies at least one phone call in which Cooper told Pan that
he was working on making payment to Chunghwa. Cooper
argues that these acts do not subject him to jurisdiction
in California because they were made in New York in his
corporate (not individual) capacity. The gravamen of the
FAC, however, is that Coopers' representations were false
or fraudulent in that defendants had no intention of ever
paying Chunghwa. Thus, Coopers' participation and control
in making these representations on behalf of Medcom/QT
subject him to personal jurisdiction here. See Taylor-Rush,
265 Cal. Rptr. at 677 (“Corporate officers and directors cannot
ordinarily be held personally liable for the acts or obligations
of their corporation. However, they may become liable if
they directly authorize or actively participate in wrongful or
tortious conduct.”).

3. Whether the exercise of jurisdiction is reasonable

The court must nevertheless consider whether the exercise of
jurisdiction is reasonable. In determining reasonableness, the
court considers (1) the extent of the defendants' purposeful
interjection into the forum state, (2) the burden on the
defendants of defending in the forum state, (3) the extent
of the conflict with the sovereignty of the defendants' state,
(4) the forum state's interest in adjudicating the dispute,
(5) the most efficient resolution of the controversy, (6)
the importance of the forum to the plaintiff's interest in
convenient and effective relief, and (7) the existence of an
alternative forum. Burger King Corp. v. Rudzewicz, 471 U.S.
462, 476-77 (1985); Bancroft & Masters, 223 F.3d at 1088.
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As discussed above, defendants have a “heavy burden” to
present a “compelling case” that the exercise of jurisdiction
is unreasonable. They have not met that burden here. Indeed,
defendants' moving papers do not clearly address each of
the Burger King factors. Inasmuch as plaintiff has shown
purposeful availment into California, the first factor favors
Chunghwa. The second factor is neutral because the burden
of litigating in California will be no greater than the burden on
Chunghwa of litigating in Nevada or in New York. The third
factor is also neutral because no one has identified a conflict
between California and Nevada or New York. The fourth
factor favors Chunghwa because California has a strong
interest in providing an effective means of redress for its
residents from unlawful conduct. The fifth factor is neutral in
that, on the limited record presented, it appears that there may
be an equal number of witnesses in and outside California.
The sixth factor favors Chunghwa in that it is important to
plaintiff to have this dispute resolved here. Finally, while there
may be an alternate viable forum in Nevada or New York,
defendants make no arguments as to the preferability of either
one over California.

*7  On balance, most of these factors either favor plaintiff
or are neutral. Thus, defendants have not met their
burden of demonstrating that the exercise of jurisdiction is
unreasonable. Their motion to dismiss for lack of personal
jurisdiction is denied.

B. Fed. R. Civ. P. 12(b)(6) Motion to Dismiss
Defendants nevertheless maintain that the FAC still fails to
allege sufficient facts establishing a claim for relief. A motion
to dismiss for failure to state a claim pursuant to Fed. R.
Civ. P. 12(b)(6) tests the legal sufficiency of the claims in
the complaint. Navarro v. Block, 250 F.3d 729, 732 (9th Cir.
2001). Dismissal is appropriate where there is no cognizable
legal theory or an absence of sufficient facts alleged to
support a cognizable legal theory. Id. (citing Balistreri v.
Pacifica Police Dep't, 901 F.2d 696, 699 (9th Cir. 1990)). In
such a motion, all material allegations in the complaint must
be taken as true and construed in the light most favorable
to the claimant. Id. However, “[t]hreadbare recitals of the
elements of a cause of action, supported by mere conclusory
statements, do not suffice.” Ashcroft v. Iqbal, 129 S. Ct. 1937,
1949 (2009). Moreover, “the court is not required to accept
legal conclusions cast in the form of factual allegations if
those conclusions cannot reasonably be drawn from the facts
alleged.” Clegg v. Cult Awareness Network, 18 F.3d 752,
754-55 (9th Cir. 1994).

Federal Rule of Civil Procedure 8(a)(2) requires only “a
short and plain statement of the claim showing that the
pleader is entitled to relief.” This means that the “[f]actual
allegations must be enough to raise a right to relief above
the speculative level.” Bell Atlantic Corp. v. Twombly, 550
U.S. 544, 555, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)
(citations omitted) However, only plausible claims for relief
will survive a motion to dismiss. Iqbal, 129 S.Ct. at 1950.
A claim is plausible if its factual content permits the court
to draw a reasonable inference that the defendant is liable
for the alleged misconduct. Id. A plaintiff does not have
to provide detailed facts, but the pleading must include
“more than an unadorned, the-defendant-unlawfully-harmed-
me accusation.” Id. at 1949.

Documents appended to the complaint or which properly are
the subject of judicial notice may be considered along with the
complaint when deciding a Fed. R. Civ. P. 12(b)(6) motion.
See Hal Roach Studios, Inc. v. Richard Feiner & Co., Inc., 896
F.2d 1542, 1555 n.19 (9th Cir. 1990); MGIC Indem. Corp. v.
Weisman, 803 F.2d 500, 504 (9th Cir. 1986).

While leave to amend generally is granted liberally, the court
has discretion to dismiss a claim without leave to amend
if amendment would be futile. Rivera v. BAC Home Loans
Servicing, L.P., 756 F. Supp.2d 1193, 1997 (N.D. Cal. 2010)
(citing Dumas v. Kipp, 90 F.3d 386, 393 (9th Cir. 1996)).

1. Claim 1: Breach of Contract
The FAC asserts a claim for breach of contract as to both
Medcom and QT. As to QT, the FAC alleges that QT is
liable under the Agreement as MedCom's alter ego and also
because QT “assumed the Agreement when it subsumed
MedCom.” (FAC ¶ 38). QT moves to dismiss this claim,
arguing that it is not MedCom's alter ego and that QT was not
a party to the subject Agreement.

Chunghwa's claim, based on the alter ego theory, does not
create separate primary liability in QT; rather, the alter ego
doctrine provides a means for extending liability to QT. See
Hennessey's Tavern, Inc. v. American Air Filter Co., 251 Cal.
Rptr. 859, 863 (“A claim against a defendant, based on the
alter ego theory, is not itself a claim for substantive relief, e.g.,
breach of contract or to set aside a fraudulent conveyance, but
rather, procedural, i.e., to disregard the corporate entity as a
distinct defendant and to hold the alter ego individuals liable
on the obligations of the corporation where the corporate form
is being used by the individuals to escape personal liability,
sanction a fraud, or promote injustice.”). As discussed above,
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the FAC alleges sufficient facts re alter ego liability. Those
allegations, if proved, may extend the liability alleged to exist
for breach of contract to QT.

*8  QT nevertheless disputes plaintiff's allegations that it
somehow assumed the Agreement, pointing out that the
Agreement provides that it “may not be modified, except by
written documents signed by authorized officers of the Parties
hereto.” (Agreement § 19). That is an issue to be decided
another day. On the present motion, the court must take all
material allegations as true and construe them in the light most
favorable to Chunghwa.

QT's motion to dismiss this claim is denied.

2. Claims 2 and 3: Fraud and Negligent
Misrepresentation and Request for Punitive Damages

Defendants move to dismiss these claims, arguing that the
FAC lacks the necessary specificity and fails, in any event,
to allege sufficient facts establishing that any fraud actually
took place. Additionally, defendants argue that any claim for
punitive damages is barred by the terms of the Agreement
itself. In defendants' view, this merely is an action for breach
of contract for which no punitive damages are available. See
Cal. Civ. Code § 3294(a) (providing that “[i]n an action for
breach of an obligation not arising from contract,” a plaintiff
may seek punitive damages “where it is proven by clear and
convincing evidence that the defendant has been guilty of
oppression, fraud, or malice....”)

To state a claim for fraud under California law, a plaintiff
must allege: (1) a misrepresentation (false representation,
concealment, or non-disclosure); (2) knowledge of falsity
(or scienter); (3) intent to defraud (i.e., to induce reliance);
(4) justifiable reliance; and (5) resulting damage. Lazar
v. Super. Ct., 909 P.2d 981, 984 (Cal. 1996). “Negligent
misrepresentation is a form of deceit, the elements of which
consist of (1) a misrepresentation of a past or existing material
fact, (2) without reasonable grounds for believing it to be
true, (3) with intent to induce another's reliance on the fact
misrepresented, (4) ignorance of the truth and justifiable
reliance thereon by the party to whom the misrepresentation
was directed, and (5) damages.” Fox v. Pollack, 226 Cal. Rptr.
532, 537 (Cal. Ct. App. 1986).

Regardless of the theory under which plaintiff seeks to assert
a claim for fraud, his complaint “must state with particularity
the circumstances constituting fraud or mistake.” Fed. R. Civ.
P. 9(b). Allegations of fraud must be stated with “specificity

including an account of the ‘time, place, and specific content
of the false representations as well as the identities of the
parties to the misrepresentations.’ ” Swartz v. KPMG LLP,
476 F.3d 756, 764 (9th Cir. 2007) (quoting Edwards v. Marin
Park, Inc., 356 F.3d 1058, 1066 (9th Cir. 2004)). To survive
a motion to dismiss, “ ‘allegations of fraud must be specific
enough to give defendants notice of the particular misconduct
which is alleged to constitute the fraud charged so that they
can defend against the charge and not just deny that they
have done anything wrong.’ ” Id. (quoting Bly-Magee v.
California, 236 F.3d 1014, 1019 (9th Cir. 2001)).

As discussed above, the FAC alleges that defendants falsely
represented that MedCom and QT were one and the same
company. Cooper allegedly knew that QT and Medcom were
not adhering to corporate formalities and that such conduct
would cause plaintiff to believe that the two companies
were actually one, thereby allegedly inducing plaintiff to
continue providing telecommunications services. Then came
the surge in defendants' telecommunications capacity usage,
followed by nonpayment for plaintiff's provision of services.
The upshot of this alleged scheme was that defendants falsely
induced plaintiff into providing ever increasing capacity,
knowing that they were not going to pay for those services.

*9  Defendants contend that these allegations state nothing
more than a claim for nonpayment (i.e., breach of contract)
because simply asking for increased capacity is not
fraud. Nevertheless, taking all material allegations in the
complaint as true and construing them in the light most
favorable to Chunghwa, the gravamen of plaintiff's fraud
and negligent misrepresentation claims is that defendants
duped plaintiff into continuing to provide ever-increasing
telecommunications capacity and then ran up the bill,
knowing that they were never going to pay. And, punitive
damages may be recovered “upon a proper showing of malice,
fraud or oppression even though the tort incidentally involves
a breach of contract.” Schroeder v. Auto Driveaway Co., 523

P.2d 662, 671 (Cal. 1974). 7

7 Punitive damages, however, are not awardable for
negligent misrepresentation. Reid v. Moskovitz,
255 Cal. Rptr. 910, 912 (Cal. Ct. App. 1989).

Defendants nevertheless argue that punitive damages are
barred by a limitation of liability term in the Agreement
that provides that no party will be liable for “any indirect,
special, incidental or consequential losses arising from the
Agreement and the performance (or nonperformance) of
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obligations under that contract. (Dkt. 44, Mot. at ECF p. 27).
Limitation of liability clauses, however, are ineffective with
respect to claims of fraud or misrepresentation. Blankeheim
v. E.F. Hutton & Co., 266 Cal. Rptr. 593, 598-99 (Cal. Ct.
App. 1990); Cal. Civ. Code § 1668 (“All contracts which have
for their object, directly or indirectly, to exempt anyone from
responsibility for his own fraud, or willful injury to the person
or property of another, or violation of law, whether willful or
negligent, are against the policy of the law.”).

Defendants' motion to dismiss this claim is denied.

3. Quantum Meruit
The FAC asserts a claim for quantum meruit against QT
Talk. “Quantum meruit (or quasi-contract) is an equitable
remedy implied by the law under which a plaintiff who has
rendered services benefiting the defendant may recover the
reasonable value of those services when necessary to prevent
unjust enrichment of the defendant.” In re De Laurentis
Entertainment Group, Inc., 963 F.2d 1269, 1272 (9th Cir.
1992). “Quantum meruit is based not on the intention of the
parties, but rather on the provision and receipt of benefits and
the injustice that would result to the party providing those
benefits absent compensation.” Id. “To recover on a claim
for the reasonable value of services under a quantum meruit
theory, a plaintiff must establish both that he or she was
acting pursuant to either an express or implied request for
services from the defendant and that the services rendered
were intended to and did benefit the defendant.” Ochs v.
PacifiCare of Cal., 9 Cal. Rptr.3d 734, 742 (Cal. Ct. App.
2004).

QT argues that a claim for quantum meruit cannot be pled
where an actual contract exists. Additionally, QT contends
that it is of no significance whether QT may have received
certain beneficial services, arguing that there can be no
quantum meruit recovery from a party who accepted services,
but did not agree to pay for them. See, e.g., Corsini v.
Canyon Equity, LLC, 2011 U.S. Dist. Lexis 54872 (N.D.

Cal, May 23, 2011) (dismissing the plaintiff's quantum meruit
claim where the pleading failed to present facts supporting
an understanding that anyone other than the non-moving
defendant agreed to compensate the plaintiff for services).

Chunghwa does not dispute that, under California law, a
defendant may not be held liable for breach of an express
contract and for quantum meruit. Rather, plaintiff says that
its quantum meruit claim is an alternate theory of liability.
Alternate theories of recovery are allowed at the pleading
stage. Fed. R. Civ. P. 8(d)(3) (“A party may state as
many separate claims or defenses as it has, regardless of
consistency.”); Int'l Medcom, Inc. v. S.E. Int'l, Inc., No.
C13-05193 LB, 2014 WL 262125, at *7 (N.D. Cal., Jan. 23,
2014) (concluding that the plaintiff could proceed on claims
for breach of contract and an alternate quantum meruit claim).
As discussed above, the FAC alleges that QT issued invoices
for services; plaintiff provided services; and that QT Talk
accepted and enjoyed the benefits of those services, knowing
that Chunghwa expected QT Talk to pay for those services.
(See, e.g., FAC ¶¶ 19, 33-34, 67).

*10  Defendants' motion to dismiss this claim is denied.

ORDER

Based on the foregoing, the court denies defendants' Fed.
R. Civ. P. 12(b)(2) motion to dismiss for lack of personal
jurisdiction and their Fed. R. Civ. P. 12(b)(6) motion to
dismiss for failure to state a claim.

SO ORDERED.

Dated: October 5, 2016.

All Citations

Not Reported in Fed. Supp., 2016 WL 5815831

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Only the Westlaw citation is currently available.

United States District Court,
E.D. New York.

David D'AMATO, Plaintiff,
v.

David W. STARR, Magic Touch Productions,
Kent Barclay, Godaddy.Com, Intercosmos
Media Group, Inc. d/b/a Directnic.Com,

Blogspot.Com, Google.Com, Blogger.Com,
Pyra.Com, Ltd., The Planet.Com, and
Computer Tyme Hosting, Defendants.

No. CV-06-2429 (BMC)(WDW).
|

March 22, 2007.

Attorneys and Law Firms

Robert J. Valli, Jr., Matthew Scott Porges, Robert M. Rosen,
Leeds Morelli and Brown, P.C., Carle Place, NY, for Plaintiff.

ORDER ADOPTING REPORT AND
RECOMMENDATION, DENYING MOTION

FOR DEFAULT JUDGMENT, AND
VACATING ENTRIES OF DEFAULT

COGAN, District Judge.

*1  This case is before me on the Report & Recommendation
of Magistrate Judge William D. Wall, in which he
recommended denial of plaintiff's motion for a default
judgment, vacature of the Clerk's entries of default, and
dismissal of the complaint on the ground that the Court lacks
personal jurisdiction over defendants. Plaintiff has timely
objected. Having conducted a de novo review, I adopt the
Report & Recommendation for the reasons set forth therein,
with one modification as to disposition described below, and
overrule plaintiff's objections.

First, plaintiff asserts that Judge Wall applied too exacting
a standard in determining personal jurisdiction, and that all
plaintiff should have been required to do was demonstrate
a prima facie case as to personal jurisdiction. It is correct
that when personal jurisdiction is contested, the Court has a
choice of either ruling on the basis of plaintiffs submissions
to determine if there is a prima facie case, or conducting an

evidentiary hearing to determine the presence or absence of
personal jurisdiction. See In re Magnetic Audiotape Antitrust
Litigation, 334 F.3d 204, 206 (2d Cir.2003). However, in
the default judgment context, where the Court hears only
from the plaintiff, this distinction evaporates because there
is no contrary evidence to that submitted by the plaintiff.
Everything placed before the Court either adds up to a prima
facie case or it does not. Judge Wall held that it does not, and
I agree.

Plaintiff seems to believe that conclusory allegations in his
complaint alleging that defendants “reached out” to New
Yorkers are sufficient to constitute a prima facie case of
personal jurisdiction. That is incorrect for three reasons.

First, the websites cited, and which are therefore incorporated
in the complaint, do not bear out the allegations that New
Yorkers as opposed to others are being targeted. Even
assuming that solicitation of information about plaintiff
constitutes “transacting business” under the long-arm statute,
which I doubt, it is not directed at New Yorkers. Plaintiff
argues that since the website lists schools that he attended,
and many of these are New York schools, it follows that
defendants are reaching out to New Yorkers. But it does
not necessarily follow. Those former classmates may or may
not still be in New York; defendants appear not to know
nor care, for the websites reach everywhere. The Second
Circuit has rejected these kind of argumentative allegations in
the jurisdictional context. See Robinson v. Overseas Military
Sales Corp., 21 F.3d 502, 507 (2d Cir.1994) (“we will not
draw ‘argumentative inferences' in the plaintiff's favor” in
determining personal jurisdiction).

Second, even if those former classmates are in New
York, plaintiff's allegations constitute much too tangential
a connection to show that defendants have “transacted
business” in New York that is the subject of plaintiff's
claims. The defamation cases that have sustained long-
arm jurisdiction under CPLR 302(a)(1) have required much
more contact with New York than the mere solicitation of
New Yorkers as one aspect of producing the defamatory
material. Compare Popper v. Monroe, 1990 WL 129168
(S.D.N.Y.1990); Programming and Systems. Inc. v.Hall
Franklin & Co., 1990 WL 71435 (S.D.N.Y.1990) with
Montgomery v. Minarcin, 263 A.D.2d 665, 693 N.Y.S.2d 293
(3d Dep't 1999) (collecting cases).

*2  Third, many of the allegations upon which plaintiff
relies pertain solely to recruiting participants in adult films,
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whether those participants are in New York or elsewhere.
As Judge Wall pointed out, there is no connection between
this recruiting activity and the claims here. They thus cannot
form the basis for long-arm jurisdiction. Plaintiff has not
argued that defendants are “doing business” in New York, in
which case the totality of their contacts could be considered
without regard to their connection to plaintiff's claims, and
thus unconnected New York activity is irrelevant.

Plaintiff contends that Judge Wall relied too heavily on
“[i]nternet personal jurisdiction standards as they have
evolved thus far.” Plaintiff asserts that such an analysis
is “dated,” and urges an allegedly broader standard set
forth in HY Cite Corporation v. Badbusinessbureau.com,
L.L.C., 297 F.Supp.2d 1154 (W.D.Wis.2004). Putting aside
the plaintiff's rejection of a standard that he previously
advocated before Judge Wall, and his reliance on a case
that he did not cite, I do not think that Judge Wall limited
himself to a technical application of website interactivity
analysis. Judge Wall expressly recognized that “although
this ‘sliding scale’ model can be a useful guide, ‘it does
not amount to a separate framework for analyzing internet-
based jurisdiction, and traditional statutory and constitutional
principles remain the touchstone of the inquiry.’ “ R & R at
7, quoting, Best Van Lines, Inc. v. Walker, 2004 WL 964009
(S.D.N.Y .2004). Judge Wall expressly recited the additional
allegations upon which plaintiff relies but, as noted above,
these conclusory allegations “upon information and belief”
that plaintiff “targeted” unidentified New Yorkers as well as
non-New Yorkers do not cure the failure to make out a prima
facie case of jurisdiction.

Plaintiff also claims that since defendants have defaulted,
he has not had discovery that could establish jurisdiction. It
appears that plaintiff wants it both ways, arguing that all he
has to show is a prima facie case, while at the same claiming
that the Court cannot find lack of personal jurisdiction
absent discovery. Discovery on jurisdictional issues is not
warranted unless plaintiff demonstrates a prima facie case and
defendants meet their burden of going forward to rebut it. Like
any jurisdictional showing, plaintiff has to have sufficient
facts to make at least some showing of jurisdiction before he
comes to court. That has not happened here.

Finally, plaintiff objects to Judge Wall's characterization of his
intentional infliction of emotional distress claim as “sounding

in” defamation, and thus excluded from the reach of the “tort”
sections of the long-arm statute, especially in light of certain
alleged conduct by defendants that occurred after the filing of
the complaint. Plaintiff contends that this conduct is separable
from the defamation claims in the complaint and thus personal
jurisdiction exists for an intentional infliction claim.

*3  I cannot sustain personal jurisdiction over an unpleaded
claim that is alluded to in a posthearing letter. Even if I could
consider the letter as a claim, the mere fact that Hoftstra
students might view defendants' websites is not sufficient to
confer personal jurisdiction for the reasons set forth in the R
& R. Moreover, I do not see these vaguely described acts as
an independent tort. Plaintiff has not referred to any special
damages, and the conduct seems part of the same pattern of
defamatory activity alleged in the complaint. Finally, plaintiff
has made no showing of the regular solicitation of business
and receipt of New York revenue required for long-arm
jurisdiction over a non-defamation, tort-based claim.

I also note that although plaintiff objects to the R & R as to
all defendants, his objection offers no argument as to why
the recommended dismissal of the claims against defendants
Barclay and Magic Touch, as opposed to defendant Starr, was
error.

However, I will modify the R & R in one respect. Because
of the short statutes of limitation generally applicable
to defamation claims, it is possible that an outright
dismissal might bar plaintiff's recommencement of this
action in a jurisdiction in which defendants are subject to
personal jurisdiction. The complaint alleges that the primary
defendant, Starr, is a resident of California. If plaintiff wants
this case transferred to California in the interests of justice
pursuant to 28 U.S.C. § 1404(a), he shall advise the Court
of this and specify the judicial district where defendant Starr
resides by letter within seven days of entry of this Order,
failing which the case shall be dismissed.

SO ORDERED.

All Citations

Not Reported in F.Supp.2d, 2007 WL 895787

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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2013 WL 1283439
Only the Westlaw citation is currently available.

United States District Court,
N.D. California.

DATATECH ENTERPRISES LLC, Plaintiff,
v.

FF MAGNAT LIMITED et al., Defendants.

No. C 12–4500 CRB.
|

March 26, 2013.

Attorneys and Law Firms

D. Gill Sperlein, The Law Office of D. Gill Sperlein, San
Francisco, CA, for Plaintiff.

Kenneth E. Keller, Stanley Gracey Roman, Michael David
Lisi, Krieg Keller Sloan Roman & Holland LLP, San
Francisco, CA, Evan Fray–Witzer, Ciampa Fray–Witzer,
LLP, Boston, MA, Valentin David Gurvits, Boston Law
Group, P.C., Newton, MA, for Defendants.

ORDER DENYING MOTION TO DISMISS

CHARLES R. BREYER, District Judge.

I. BACKGROUND

Factual Background
*1  Plaintiff Datatech Enterprises LLC (“Datatech”) is a

United States company and owner of the copyrights to
numerous pornographic movies. Defendant FF Magnat Ltd.

(“Oron”) is a Hong Kong company that operated 1  a file-
sharing websiteOron.com. Dkt 1. Oron describes itself as a
legitimate “cloud-based” file storage site that sold premium
(i.e., faster) versions of its uploading and downloading
services to paying members. Oron also says that it made good
faith efforts to combat the alleged illegal activities of a few of

its users. See Davidoglov 2  Decl. (dkt.21–1).

1 Oron lost access to the funds necessary to continue
its operations due to this (and other similar)
litigation, and shut down in August 2012. See
Davidoglov Decl. (dkt.21–1) ¶ 3.

2 Oron's own papers are inconsistent regarding the
name of FF Magnat's Owner; at times they refer to
him as “Davidoglov Stanislav” and at other times
as “Stanislav Davidoglov.” Compare id., with dkt.
85. The Court will refer to him as Davidoglov.

In Datatech's view, Oron's business model revolved around
copyright infringement. As Datatech describes it, the website
worked as follows: users uploaded files of their choosing, and
Oron provided a unique link to each uploaded file. Phinney
Decl. (dkt.4) ¶ 6. The user could then distribute that link as
broadly as he wished, and anyone with a copy of the link
could, without paying any money or providing a user name
and password, download the file. Id.

But, Oron designed free downloading to be cumbersome
and frustrating. Non-paying users downloaded at reduced
speeds, had limited ability to conduct multiple downloads,
were subject to a 100 megabyte limit, and could not resume
interrupted downloads. Id. ¶ 7. Those constraints were all
lifted once a user purchased a membership, priced at 9.95 per
month and up to 74.95 per year. Id .

Using three different “affiliate rewards” programs, Oron paid
people to upload popular files, and paid other websites to
maintain popular links to those files. The first program offered
users money on a “Pay Per Download” basis, where the
individual uploading the file received a set sum based on the
number of times other users downloaded that file (e.g., “up to
$25 per 1,000 downloads”). Id. ¶ 8.

Second, Oron offered a “Pay Per Sale” program that tracked
which file attracted a new member to Oron, and gave the user
who uploaded that file a cut of the new user's subscription
fee, as well as a percentage of renewal fees the new member
paid in future months. Id. ¶ 9. Users could also opt for a
rewards program offering a mix of per-download and per-sale
payments. Id. ¶ 10.

Third, Oron offered a “website owners” program that paid
third-party websites up to 15% of all sales referred through
that website, even if a different user uploaded the file that
attracted the new member. In doing so, Oron essentially
paid other websites to maintain indexes of the files available
atOron.com. Id. ¶ 11.

Procedural Background
In conjunction with the filing of this suit, Datatech applied
for ex parte, and the Court granted, a temporary restraining
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order freezing Oron's assets. See dkt. 9. In opposing entry of
a preliminary injunction, Oron argued, among other things,
that Datatech could not make the necessary threshold showing
of this Court's personal jurisdiction over Oron. After a
hearing, this Court found that Datatech had “at least a
reasonable probability of success on the question of personal
jurisdiction,” Mem. & Order, dkt. 34, at 3–5, and entered the
preliminary injunction.

*2  Oron sought leave to file a motion for reconsideration
of the preliminary injunction, arguing in relevant part that
this Court flubbed the personal jurisdiction issue. This Court
denied the motion, and Oron pursued an interlocutory appeal
to the Ninth Circuit, see Notice of Appeal, dkt. 46, which has
been briefed but is still pending in the circuit court. Oron now
moves to dismiss the suit on personal jurisdiction grounds.

II. LEGAL STANDARDS
“In opposing a ... motion to dismiss, the plaintiff bears the
burden of establishing that jurisdiction is proper.” Boschetto
v. Hansing, 539 F.3d 1011, 1015 (9th Cir.2008). However,
the plaintiff need only make a prima facie showing of
jurisdictional facts to avoid the granting of a motion to
dismiss. See Caruth v. Int'l Psychoanalytical Ass'n, 59 F.3d
126, 128 (9th Cir.1995). “Uncontroverted allegations in
[plaintiff's] complaint must be taken as true, and conflicts
between the facts contained in the parties' affidavits must
be resolved in [plaintiff's] favor.” Brayton Purcell LLP v.
Recordon & Recordon, 606 F.3d 1124, 1127 (9th Cir.2010).

III. DISCUSSION
Datatech argues that jurisdiction is proper under Federal Rule
of Civil Procedure 4(k)(2), which provides jurisdiction where
(1) the claim against the defendant arises under federal law,
(2) the defendant is not subject to the personal jurisdiction
of any state court of general jurisdiction, and (3) the federal
court's exercise of jurisdiction comports with due process.
Holland Am. Line Inc. v. Wartsila N. Am., Inc., 485 F.3d 450,
461 (9th Cir.2007).

Copyright infringement cases arise under federal law, and
where, as here, the defendant does not identify a different state
where suit would be proper, the second requirement is also
met. Id. Under Rule 4(k)(2), the third element asks whether
Oron's contacts with the United Sates as a whole would satisfy
due process. Holland Am. Line Inc., 485 F.3d at 462.

Due process requires that the defendant have minimum
contacts with the forum such that exercise of personal
jurisdiction would not offend traditional notions of fair play
and substantial justice. E.g., Schwarzenegger v. Fred Martin
Motor Co., 374 F.3d 797, 801 (9th Cir.2004). Whether a party
has minimum contacts with a forum sufficient to warrant the

exercise of specific 3  personal jurisdiction turns on a three-
prong test:

3 Datatech does not argue that Oron is subject to
general personal jurisdiction in the United States,
and so the Court will confine its analysis to specific
personal jurisdiction.

(1) the non-resident defendant must purposefully direct
his activities or consummate some transaction with the
forum or resident thereof; or perform some act by which he
purposefully avails himself of the privilege of conducting
activities in the forum, thereby invoking the benefits and
protections of its laws;

(2) the claim must be one which arises out of or relates
to the defendant's forum-related activities; and

(3) the exercise of jurisdiction must be reasonable.

Brayton Purcell, 606 F.3d at 1128. Oron challenges all three
prongs.

Purposeful Availment
*3  Copyright infringement suits are “often characterized as

a tort” best suited to analysis under the “purposeful direction”
prong of the first element. Brayton Purcell, 606 F.3d at
1128. Purposeful direction, in turn, involves a separate three-
pronged test: the defendant must have (1) committed an
intentional act, (2) expressly aimed at the forum state, and (3)
caused harm that the defendant knows is likely to be suffered
in the forum state. Id. (citing Calder v. Jones, 465 U.S. 783,
104 S.Ct. 1482, 79 L.Ed.2d 804 (1984)).

The intentional act element is broadly construed, and can be
met by the deliberate operation of a website, id., which Oron
has done here. The third element is also met here, as Oron was
notified at least 42,356 times by a U.S. company that users
were uploading and distributing materials protected by U.S.
copyrights. Phinney Decl., dkt. 4 ¶ 3.

The conceptually cloudier “express aiming” element is meant
to require “something more than mere foreseeability” of
contact with the forum. See Brayton Purcell, 606 F.3d at 1129.
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For example, the Ninth Circuit found express aiming where
a website actually or constructively knew that it received
“a substantial number of hits” from a forum; the website's
revenue was tied to the frequency of hits; and the content of
the website had a relationship with the forum. See Mavrix
Photo, Inc. v. Brand Techs., Inc., 647 F.3d 1218, 1230 (9th
Cir.2011).

The Ninth Circuit recently issued an opinion addressing
personal jurisdiction in the context of copyright infringement.
In Washington Shoe Co. v. A–Z Sporting Goods Inc., 704 F.3d
668 (9th Cir.2012), the plaintiff Washington Shoe alleged that
an Arkansas retail store, A–Z, bought boots manufactured in
China that turned out to be “illegal knock-offs” infringing on
Washington Shoe's copyrights. Washington Shoe notified A–
Z that it was selling infringing boots, and A–Z removed the
boots from display but sold its remaining inventory to a thrift
store. 704 F.3d at 670–71.

Washington Shoe sued A–Z for copyright infringement in
federal court in Washington, and A–Z moved to dismiss on
personal jurisdiction grounds, arguing that it had insufficient
contacts with Washington because it had never sold any goods
of any kind to anyone there. The Ninth Circuit explained that
“whether A–Z's conduct was expressly aimed at the state of
Washington ... depends to a great degree on the allegations
of a willful copyright violation.” Id. at 674. Willfulness in
the copyright context can be based on a showing that either
the defendant was actually aware of the infringing activity,
or that the defendant's actions were the result of “reckless
disregard for, or willful blindness to, the copyright holder's
rights,” and “evidence that notice had been accorded to the
alleged infringer is perhaps the most persuasive evidence of
willfulness.” Id. (internal punctuation omitted).

The court further explained that “the respective directions of
the intentional act and the known impact need not coincide for
the “express aiming” requirement to be satisfied.” Id. at 675.
“[P]articularly in the case of willful copyright infringement,
the intentional act constituting the violation may occur solely
within one [forum] while the known impact of that copyright
infringement is directed at another [forum].”

*4  Most relevant here, the court held that “because the harm
caused by an infringement of the copyright laws must be felt
at least at the place where the copyright is held, we think that
the impact of a willful infringement is necessarily directed
there as well.” Id. at 678. And, the court continued, “We think
that A–Z's alleged willful infringement of Washington Shoe's

copyright, and its knowledge of both the existence of the
copyright and the forum of the copyright holder, is sufficient
‘individualized targeting’ to establish the ‘something more’
necessary to satisfy the express aiming requirement.” Id. at
678–79.

Datatech's allegations and evidence here show express aiming
under Washington Shoe. To be sure, Datatech has not alleged
that after copyright holders identified particular files as
infringing, Oron continued to process payments related to
those files. Datatech has, however, alleged and offered
evidence that after Oron learned that particular users were
engaged in extensive repeat infringement of U.S. copyrights
—for example, a single user who uploaded 1,600 separate
copies of infringing work—Oron continued to encourage the
activity by continuing to reward that repeat infringer with
cash payments for subscriptions and downloads by other

users. 4  The Court is satisfied that such a practice represents
“reckless disregard for, or willful blindness to” U.S. copyright
holders' rights, and thus constitutes “express aiming” at the
United States under the reasoning in Washington Shoe.

4 Phinney Decl., dkt. 4 ¶ 13; see also id. ¶
3 (Oron notified of 42,356 instances of files
infringing Datatech's work, and 650,000 infringing
files generally); Phinney Decl. dkt. 29–7 ¶¶ 13–
32; Sperlein Decl., Ex. B, dkt. 84–3, at RFA
14 (admitting knowledge that company notifying
Oron of infringements represented U .S. copyright
holders).

Moreover, Datatech has made a prima facie showing that
Oron “anticipated, desired, and achieved a substantial [United
States] viewer base,” which was an “integral component of
[its] business model and its profitability.” Mavrix, 647 F.3d
at 1230. This Court's previous order set out many of Oron's
contacts with the United States, which Oron has not refuted:

• The United States was the country with the largest share
of Oron's web traffic, with over tens of thousands of hits
per day, Phinney Decl., dkt. 29–7 ¶ 6;

• Oron registered an agent with the Copyright Office in the
United States, Davidoglov Decl., dkt. 21–1 ¶ 12, Ex. 5;

• Oron's Terms of Service referred to U.S. Law, Davidoglov
Decl., dkt. 21–1 ¶ 11, Ex. C;
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• Oron permitted a company representing U.S. copyright
holders to access and remove certain files from its
servers, Phinney Decl. dkt. 29–7 ¶ 7;

• Oron used a U.S. domain name registrar for some period
of time, Davidoglov Decl., dkt. 81–1 ¶ 13.

See Mem. & Order, dkt. 34, at 4–5. In addition, records
produced by PayPal during jurisdictional discovery show that
between March 12, 2011 and September 11, 2012 alone:

• Oron engaged in 145,622 transactions with account
holders within the United States, many of which were
transactions with repeat customers reflecting ongoing
business relationships with U.S. customers

• Oron earned over $2 million in gross revenue from U.S.
account holders,

*5  • About 24% of Oron's revenue reflected in the Paypal
statements came from the United States

Sperlein Decl., dkt. 90–1 ¶¶ 7–17. 5

5 Datatech also has some evidence in the form
of overlapping telephone numbers in registration
records suggesting that Oron may have employed
someone who once lived in Colorado. See Sperlein
Decl., dkt. 90–1 ¶¶ 4–10. But key details are
missing, such as what that person did for Oron, and
whether the time period he was living in Colorado
overlapped with the period he worked for Oron.
Even if no one was actually in Colorado working
for Oron, however, maintaining a Colorado-based
telephone number is some evidence of an intent to
give customers the impression of a U.S. presence.

Datatech has met its burden of establishing a prima facie case
that Oron's significant business presence in the United States
reflects its “express aiming” at the country. Though the Ninth
Circuit has acknowledged “the burden that ... conclusion
may impose on some popular commercial websites,” Mavrix,
647 F.3d at 1231, it also recognized that holding otherwise
would permit companies like Oron whose websites exploit
an international market to defeat jurisdiction in countries
where those websites “generate substantial profits from local
consumers.” See id.

Arising Out of or Related to Forum Activities

The Ninth Circuit had adopted the “ ‘but for’ test to determine
whether a particular claim arises out of forum-related
activities and therefore satisfies the second requirement for
specific jurisdiction.” Ballard v. Savage, 65 F.3d 1495, 1500
(9th Cir.1995); but see Doe v. Am. Nat'l Red Cross, 112
F.3d 1048, 1051 (9th Cir.1997) (applying “but for” test but
concluding that conduct was “far too attenuated” to satisfy
it). The “question, therefore, is this: but for [Defendant's]
contacts with the [forum], would [Plaintiff's] claims against
[Defendant] have arisen?” Ballard, 65 F.3d at 1500.

Oron argues that even though Datatech has made a showing
that (1) Oron earned about a quarter of its revenue from
the United States during a certain period, and that (2) users
infringed Datatech's work at least 18,000 times, Datatech
has not shown that Oron's U.S.-based users were the ones
infringing Datatech's copyrights. That criticism would have
more bite if Datatech could be blamed for failing to bridge the
data gap; in fact, however, Datatech has dutifully sought the
relevant information but come up short because, according
to Oron, all of it was “irretrievably erased” shortly after
Oron failed to pay its web hosting service provider. See
Order Denying Mot., dkt. 97, at 6–8. It is unclear whether an
alternative source of data might be identified as the litigation
progresses. For now, Datatech need only establish a prima
facie case to overcome a motion to dismiss, and, on this
record, its showing of Oron's substantial U.S. presence and

infringement by its general user base suffices. 6

6 Oron's personal jurisdiction challenge turns on
questions relevant to the merits and alleged
damages, such as how often Datatech's files were
accessed, by whom, and for what purpose. Oron
remains free to press its personal jurisdiction
challenge as the case progresses and the factual
record on those issues develops. E.g., Metro. Life
Ins. Co. v. Neaves, 912 F.2d 1062, 1064 n. 1 (9th
Cir.1990).

Reasonableness of Exercising Jurisdiction
Oron next argues that exercising personal jurisdiction over it
would be “unreasonable” under the seven factors set out in
Burger King Corp. v. Rudzewicz:

(1) the extent of a defendant's purposeful interjection;

(2) the burden on the defendant in defending in the forum;
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(3) the extent of conflict with the sovereignty of the
defendant's state;

(4) the forum state's interest in adjudicating the dispute;

(5) the most efficient judicial resolution of the controversy;

(6) the importance of the forum to the plaintiff's interest in
convenient and effective relief; and

*6  (7) the existence of an alternative forum.

471 U.S. 462, 476–77, 105 S.Ct. 2174, 85 L.Ed.2d 528
(1985).

Oron concedes that the fourth factor favors Datatech, and
the Court has already concluded that Oron's purposeful
interjection was significant under the first factor. Oron refers
vaguely to general difficulties of litigating far from home,
and suggests that Oron's home country of Hong Kong would
be more convenient, equally suitable for Datatech, and more
appropriate because litigating here threatens Hong Kong's
sovereignty.

Oron identifies no relevant witnesses, documents, or other
people in or near Hong Kong that would make it a more
convenient or efficient forum, and provides no analysis of any
relevant conflicts between the law in the United States and the
law in Hong Kong implicating sovereignty interests. Though
the burden of a foreign company litigating in the United States
is real, it is less today than it was in the past, and here that
factor along with the possibility that this case might also be
adjudicated in Hong Kong does not make exercise of personal
jurisdiction over Oron unreasonable.

Because Datatech met its burden of establishing the Court's
personal jurisdiction over Oron based on the record as it is
currently developed, the Court need not and does not descend
into the merits of the parties' vitriolic cross-charges of abuses
related to jurisdictional discovery.

Accordingly, the Court DENIES Oron's Motion to Dismiss
for lack of personal jurisdiction.

Davidoglov
Davidoglov argues that regardless of whether Oron has
sufficient contacts with the United States, Davidoglov
personally has never set foot on United States soil, and this
Court cannot exercise jurisdiction over him. Datatech alleges

that Oron is the alter ego of Davidoglov and so Oron's contacts
should count as Davidoglov's contacts.

In order to disregard the corporate identity for jurisdictional
purposes, a plaintiff must make out a prima facie case of alter
ego liability under the relevant substantive law. See Am. Te.
& Tel. Co. v. Compagnie Bruxelles Lambert, 94 F.3d 586, 591
(9th Cir.1996) (requiring a prima facie showing (1) that there
is such a unity of interest and ownership that the separate
personalities no longer exist and (2) that failure to disregard
their separate identifies would result in fraud or injustice); see
also Flynt Distrib. Co. v. Harvey, 734 F.2d 1389, 1393–94
(9th Cir.1984).

Datatech has alleged-but offered no evidence at all of-a prima
facie case of alter ego liability. See Compl. ¶¶ 64–68 (alleging,
inter alia, commingling and diversion of assets, and failure
to observe corporate formalities). Oron points out the lack
of evidence in the record, and Datatech responds that it
lacks evidence because Oron refused to produce anything in
response to its relevant discovery requests. The Court need
not pass on the discovery disputes, because “[u]ncontroverted
allegations in [Plaintiff's] complaint must be taken as true” for
purposes of jurisdictional analysis on a motion to dismiss, and
Oron has offered nothing to contradict Datatech's allegations.
The Court accordingly DENIES Davidoglov's motion to
dismiss for lack of personal jurisdiction.

IV. CONCLUSION
*7  For the foregoing reasons, the Court finds this matter

suitable disposition without oral argument under Civil Local
Rule 7–1(b), and the Court DENIES Oron's Motion to

Dismiss for lack of personal jurisdiction. 7

7 The Court DENIES Oron's request for certification
of this issue for interlocutory appeal under 28
U.S.C. § 1292(b). The Ninth Circuit is already
set to rule on the question of personal jurisdiction
in this case, albeit from an earlier stage in
the proceedings, and the Court concludes that a
second appeal would be largely redundant and
would therefore not materially advance the ultimate
termination of the litigation.

IT IS SO ORDERED.
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All Citations

Not Reported in F.Supp.2d, 2013 WL 1283439

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court,
N.D. Texas,

Dallas Division.

DAVACO, INC., Plaintiff,
v.

AZ3, INC., et al., Defendants.

Civil Action No. 3:07-cv-803.
|

May 30, 2008.

Attorneys and Law Firms

Geoffrey S. Harper, Michael T. Hilgers, Fish & Richardson,
Dallas, TX, for Plaintiff.

Jon G. Shepherd, Alston & Bird LLP, Sarah R. Vollbrecht,
Crews Shepherd & McCarty LLP, Misty B. Cole, Todd D.
Ogden, Forman Perry Watkins Krutz & Tardy, Sim David
Israeloff, Cowles & Thompson, Dallas, TX, for Defendants.

MEMORANDUM ORDER

JANE J. BOYLE, District Judge.

*1  Having considered the parties' supplemental briefing on
the issue of personal jurisdiction, the Court DISMISSES
Defendant Couvrette Construction (2005) Inc. (“Couvrette
(2005)”) WITHOUT PREJUDICE for lack of personal
jurisdiction. The Court sets a hearing to consider (1)
Couvrette Construction Inc. (“Couvrette”), Marc Kakon
(“Kakon”), and 143956 Canada, Inc. d/b/a Groupe MK's
(“Groupe MK”) Motions to Dismiss for Lack of Personal
Jurisdiction and (2) Defendants Marc Kakon and Groupe
MK's Objections to Evidence Filed With Plaintiff's
Supplemental Brief Regarding Personal Jurisdiction as to
Kakon and Groupe MK (doc. 63).

I. Background

On November 9, 2007, the Court filed an Order
denying without prejudice Defendants Couvrette and
Couvrette (2005)'s (collectively the “Couvrette Defendants”)
Motions Re-Urging their Special Appearances Objecting to
Jurisdiction (doc. 42). The Order also permitted Plaintiff
Davaco, Inc. (“Davaco”) and the Couvrette Defendants to
engage in jurisdictional discovery for 45 days and directed
them to file supplemental briefing on the issue by January 4,
2008. On November 9, 2007, the Court also filed a similar
Order with regard to Defendants Kakon and Groupe MK's
(collectively the “Kakon Defendants”) Motion to Dismiss
(doc. 43). This Order denied without prejudice the Kakon
Defendants' motion to dismiss; permitted Davaco and the
Kakon Defendants to engage in jurisdictional discovery for 45
days; and directed the parties to file supplemental briefing on
personal jurisdiction by January 4, 2008. After many delays
and extensions (detailed in doc. 57), all parties have now filed
supplemental briefing on the issue of personal jurisdiction.
Based on this briefing, the Court finds that Couvrette (2005)
should be dismissed for lack of personal jurisdiction. The
Court will consider Couvrette, Kakon, and Groupe MK's
Motions to Dismiss at an evidentiary hearing.

II. Personal Jurisdiction Over Couvrette (2005)

Davaco's only argument that this Court should exercise
personal jurisdiction over Couvrette (2005) is based on its
contention that Couvrette (2005) is the alter ego of Couvrette
or that the corporations operated as a single business
enterprise. (Davaco's Response 8-10; Davaco's Supp. Br.
17-23). In its September 7, 2007 Reply, Couvrette contended
that these veil-piercing arguments fail because the law of
the defendant's formation or incorporation state applies to
the question of piercing the corporate veil. (Couvrette Defs.'
Reply 7). Couvrette and Couvrette (2005) were incorporated
in the Province of Quebec, Canada. (Id.). Davaco did not
provide any argument with respect to the law of Quebec. (Id.).
The Couvrette Defendants reiterated this argument in their
April 11, 2008 supplemental brief. (Couvrette's Supp. Br. 4).
Davaco filed its supplemental brief on May 7, 2008; however,
it failed to address this argument.

The Court agrees with Couvrette that the law of Quebec,
Couvrette's state of incorporation, provides the relevant law
for the veil-piercing analysis. Ingenius Invs., Inc. v. Bombart,
2006 WL 1582080, at *3 (N.D.Tex.2006) ( “Whether the
corporate entity can be disregarded is determined by the
law of the state of incorporation for each defendant ...”);
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Amoco Chem. Co. v. Tex Tin Corp., 925 F.Supp. 1192,
1201(S.D.Tex.1996) (citation omitted) (“This Court looks
to the law of the State of incorporation for each corporate
Defendant to determine whether its corporate entity should
be disregarded.”). While Davaco has never addressed the
argument, the Court anticipates that Davaco might have
contended that Texas law should apply to the veil-piercing
analysis based on the contractual choice of law provision
stating that the agreement should be construed under the
substantive laws of the state of Texas. This argument fails
because a choice of law provision in a contract does not alter
the rule that the law of the state of incorporation governs
the alter ego analysis. Schlumberger Logelco Inc. v. Morgan
Equip. Co., 1996 WL 251951, at *3 (N.D.Cal.1996) (“[T]he
court finds that the contractual choice of law provision
providing for the application of English law does not govern
plaintiffs' alter ego claim”); Dassault Falcon Jet Corp. v.
Oberflex, Inc., 909 F.Supp. 345, 348 (M.D.N.C.1995) (“[A]
choice of law provision in a contract is not binding on what
law to apply for piercing the corporate veil. The reason for
this is that the issue of piercing the corporate veil is collateral
to and not part of the parties' negotiations or expectations
with respect to the contract. It involves imposing liability on
third-party shareholders as opposed to governing the parties
obligations under the contract.”) United Trade Assocs. Ltd.
v. Dickens & Matson (USA) Ltd., Inc., 848 F.Supp. 751, 760
(E.D.Mich.1994) ( “Although the choice of law clause directs
this Court to interpret the contractual dispute under English
law, the issue of piercing the corporate veil is collateral to the
contract, and thus this Court is not bound by the choice of law
provision.”)

*2  Davaco was aware of Couvrette's argument that the law
of Quebec should govern the alter ego analysis eight months
before it filed its supplemental briefing, yet it chose to ignore
this argument. Davaco, who has the burden of establishing
personal jurisdiction, has never argued veil piercing under
the law of Quebec. Accordingly, Davaco has not established
personal jurisdiction over Couvrette (2005), and Couvrette
(2005) is DISMISSED WITHOUT PREJUDICE from this
case.

Davaco has also argued that if the Court does not have
jurisdiction over Couvrette, it should still exercise jurisdiction
over Couvrette and Couvrette (2005) because they are the
alter egos of C & A and all three corporations form a
single business entity. (Davaco's Supp. Br. 17-23). Based on
the same reasoning discussed above, the Court rejects this
argument because Davaco has not provided any arguments

with respect to the law of Quebec. Therefore, the Court will
not consider the alter ego/single business entity argument
based on C & A's contacts at the hearing.

III. Hearing Set for July 1, 2008

An evidentiary hearing on Couvrette, Marc Kakon, and

Groupe MK's (“Groupe MK”) Motions to Dismiss 1  for Lack
of Personal Jurisdiction and Defendants Marc Kakon and
Groupe MK's Objections to Evidence Filed With Plaintiff's
Supplemental Brief Regarding Personal Jurisdiction as to

Kakon and Groupe MK (doc. 63) 2 .

1 The court will not consider Kakon and Groupe
MK's Motion to Dismiss for failure to state a claim
at this hearing.

2 Kakon and Groupe MK should be prepared to
address Davaco's evidence in the event that the
Court overrules their Objections to the Evidence
at the hearing. Kakon and Groupe MK may also
raise applicable arguments from their Objections to
Declaration of Lamar Roberts by Defendants Marc
Kakon and 143956 Canada, Inc. d/b/a Groupe MK
(doc. 36).

is set for:

Tuesday, July 1, 2008 at 2:00 p.m.

Before Judge Jane J. Boyle

Courtroom 1306, Thirteenth Floor

United States Courthouse

1100 Commerce Street

Dallas, Texas 75242

Lead counsel for the parties are required to attend the hearing.
At least two days prior to the hearing, Lead counsel are
directed to confirm with the Court that they will attend the
hearing. No later than three days before the hearing, counsel
for each party intending to offer exhibits shall exchange a
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complete set of marked exhibits (including demonstrative
exhibits) with opposing counsel and shall deliver a set of
marked exhibits to the Court's chambers (except for large
or voluminous items that cannot be easily reproduced). A list
of witnesses, if any, shall also be filed by each party at least
three days before the hearing, which should provide: (i)
the name and address of each witness; (ii) a brief narrative
summary of the testimony to be covered by each witness; (iii)

whether the witness has been deposed; and (iv) the expected
duration of direct or cross-examination of the witness.

SO ORDERED.

All Citations

Not Reported in F.Supp.2d, 2008 WL 2243382

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court, N.D. California,
San Jose Division.

Thomas DAVIDSON, et al., Plaintiffs,
v.

APPLE, INC., Defendant.

Case No. 16-CV-04942-LHK
|

Signed 11/22/2019

Attorneys and Law Firms

David Christopher Wright, Richard D. McCune, Jr., McCune
Wright Arevalo, LLP, Ontario, CA, Gregory F. Coleman,
Adam A. Edwards, Pro Hac Vice, Greg Coleman Law PC,
Knoxville, TN, Bruce Daniel Greenberg, Pro Hac Vice,
Susana Cruz Hodge, Pro Hac Vice, Lite Depalma Greenberg
LLC, Newark, NJ, Joseph G. Sauder, Pro Hac Vice,
McCuneWright, LLP, Matthew David Schelkopf, Sauder
Schelkopf, Berwyn, PA, Mitchell M. Breit, Pro Hac Vice,
Paul J. Hanly, Jr., Pro Hac Vice, Simmons Hanly Conry LLC,
New York, NY, Rachel Lynn Soffin, Pro Hac Vice, Morgan
and Morgan Complex Litigation Group, Tampa, FL, Richard
Christian Harlan, Stephen Gerard Larson, Larson O'Brien
LLP, Los Angeles, CA, for Plaintiff Thomas Davidson.

David Christopher Wright, Richard D. McCune, Jr., McCune
Wright Arevalo, LLP, Ontario, CA, Gregory F. Coleman,
Adam A. Edwards, Pro Hac Vice, Greg Coleman Law PC,
Knoxville, TN, Bruce Daniel Greenberg, Pro Hac Vice,
Susana Cruz Hodge, Pro Hac Vice, Lite Depalma Greenberg
LLC, Newark, NJ, Joseph G. Sauder, Pro Hac Vice,
McCuneWright, LLP, Matthew David Schelkopf, Sauder
Schelkopf, Berwyn, PA, Mitchell M. Breit, Pro Hac Vice,
Paul J. Hanly, Jr., Pro Hac Vice, Simmons Hanly Conry LLC,
New York, NY, Richard Christian Harlan, Stephen Gerard
Larson, Larson O'Brien LLP, Los Angeles, CA, for Plaintiffs
Todd Cleary, Jun Bai, Adam Benelhachemi, Brooke Corbett,
Kathleen Baker, Taylor Brown, Michael Pajaro, Heirloom
Estate Services, Inc.

David Christopher Wright, Richard D. McCune, Jr., McCune
Wright Arevalo, LLP, Ontario, CA, Gregory F. Coleman,
Adam A. Edwards, Pro Hac Vice, Greg Coleman Law PC,
Knoxville, TN, Mitchell M. Breit, Simmons Hanly Conroy,
LLC, New York, NY, Bruce Daniel Greenberg, Pro Hac Vice,

Susana Cruz Hodge, Pro Hac Vice, Lite Depalma Greenberg
LLC, Newark, NJ, Joseph G. Sauder, McCuneWright, LLP,
Matthew David Schelkopf, Sauder Schelkopf, Berwyn, PA,
Richard Christian Harlan, Stephen Gerard Larson, Larson
O'Brien LLP, Los Angeles, CA, for Plaintiff Jason Petty.

Joseph G. Sauder, McCuneWright, LLP, Berwyn, PA, Richard
D. McCune, Jr., David Christopher Wright, McCune Wright
Arevalo, LLP, Ontario, CA, Adam A. Edwards, Greg
Coleman Law PC, Knoxville, TN, Bruce Daniel Greenberg,
Pro Hac Vice, Susana Cruz Hodge, Pro Hac Vice, Lite
Depalma Greenberg LLC, Newark, NJ, Richard Christian
Harlan, Stephen Gerard Larson, Larson O'Brien LLP, Los
Angeles, CA, for Plaintiff Eric Siegal.

Arturo J. Gonzalez, Alexandria Armida Amezcua, Ashley K.
Nakamura, Christopher Leonard Robinson, Penelope Athene
Preovolos, Sabrina Larson, Tiffany Cheung, Morrison &
Foerster LLP, San Francisco, CA, David Ramraj Singh, Weil,
Gotshal and Manges LLP, Redwood Shores, CA, David
Michael Walsh, Esq., Morrison & Foerster, Los Angeles, CA,
Diane P. Sullivan, Pro Hac Vice, Weil, Gotshal and Manges
LLP, Princeton, NJ, for Defendant.

ORDER DENYING DEFENDANT'S MOTION
TO DENY CLASS CERTIFICATION

Re: Dkt. No. 409

LUCY H. KOH, United States District Judge

*1  Plaintiffs bring this putative class action against
Defendant Apple, Inc. based on Defendant's alleged failure
to disclose an alleged defect in the iPhone 6 and the iPhone
6 Plus. Before the Court is Defendant's motion to deny
class certification. ECF No. 409. Having considered the
submissions of the parties, the relevant law, and the record
in this case, the Court DENIES Defendant's motion to deny
class certification.

I. BACKGROUND

A. Factual Background
Defendant is the designer, manufacturer, marketer, and seller
of the iPhone smartphone. ECF No. 172 ¶ 25 (Fourth
Amended Class Action Complaint, or “FACC”). The iPhone
utilizes a touchscreen for users to interact with the device,
and use of the touchscreen is required to send text messages,
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capture video, browse the internet, and access applications,
among other functions. Id. ¶¶ 26, 28. Defendant released the
iPhone 6 and iPhone 6 Plus on September 19, 2014. Id. ¶ 25.
The iPhone 6 and 6 Plus both have a larger touchscreen than
Defendant's prior iPhone models. Id. ¶ 30. Purchasers of the
iPhone 6 and 6 Plus had 14 days after purchase to return their
iPhones for a full refund. ECF No. 54-2.

According to Plaintiffs, the iPhone 6 and 6 Plus “suffer from
a material manufacturing defect that causes the touchscreen
to become unresponsive to users’ touch inputs” (hereinafter,
the “touchscreen defect”). Id. ¶ 43. Plaintiffs allege that the
touchscreen defect is caused by a defect in the iPhone's
external casing. Id. ¶ 45. Specifically, “the touchscreen
function fails because the phones’ external aluminum casing,
whose primary purpose is to protect the sensitive internal
components from strain, is insufficient to prevent the phones
from bending during normal use.” ECF No. 174 at 4.
This bending causes two main forms of damage to the
iPhone's circuits: “trace cracks ... and/or solder ball cracks,
both of which negatively affect the flow of electricity.”
Id. at 6. Specifically, the damage interrupts the flow of
electricity within circuits, thereby preventing the iPhone from
recognizing when a user is touching the screen. Id. The
problem is at first intermittent, but becomes permanent as
time passes and the trace and solder ball cracks worsen.
Eventually, the touchscreen defect “causes the touchscreen to
completely fail to respond to user inputs.” Id. at 7.

Plaintiffs allege that Defendant knew about the touchscreen
defect before releasing the iPhone 6 and 6 Plus on September
19, 2014. A consumer posted on Defendant's website about
“iPhone 6 touchscreen problems” on September 18, 2014,
the day before the iPhone 6 and 6 Plus were released to the
public. FACC ¶ 54; see also id. ¶¶ 66–69 (other consumer
complaints from shortly after the release date). Moreover,
Defendant's internal testing “determined that the iPhone 6 was
3.3 times more likely to bend than the iPhone 5s (the model
immediately prior to the subject iPhones) and that the iPhone
6 Plus was 7.2 times more likely to bend than the iPhone
5s.” ECF No. 174 at 8. Underscoring the point, one of the
major concerns Defendant identified prior to launching the
iPhones was that they were “likely to bend more easily when
compared to previous generations,” something that Defendant
described as “expected behavior.” ECF No. 173-18 at 15.

*2  Plaintiffs allege that within days of the iPhones’ release
on September 19, 2014, “there were widespread consumer
complaints about the iPhones bending.” ECF No. 174 at

8. Plaintiffs state that Defendant then publicly denied that
there was a bending problem, an incident the media termed
“BendGate.” FACC ¶ 54; ECF No. 174 at 8. Specifically,
Defendant stated:

Our iPhones are designed, engineered, and manufactured
to be both beautiful and sturdy. iPhone 6 and iPhone
6 Plus feature a precision engineered unibody enclosure
constructed from machining a custom grade of 6000 series
anodized aluminum, which is tempered for extra strength.
They also feature stainless steel and titanium inserts to
reinforce high stress locations and use the strongest glass
in the smartphone industry. We chose these high-quality
materials and construction very carefully for their strength
and durability. We also perform rigorous tests throughout
the entire development cycle including 3-point bending,
pressure point cycling, sit, torsion, and user studies. iPhone
6 and 6 Plus meet or exceed all of our high quality standards
to endure everyday, real life use.

With normal use a bend in iPhone [sic] is extremely rare
and through our first six days of sale, a total of nine
customers have contacted Apple with a bent iPhone 6 Plus.
As with any Apple product, if you have questions please
contact Apple.

FACC ¶ 79.

After internal investigation, Defendant determined that
underfill was necessary to resolve the problems caused by
the touchscreen defect. As Plaintiffs explain, “[u]nderfill is
a bead of epoxy encapsulant that is placed on a circuit
chip to reinforce its attachment to the board substrate and
to stiffen the surrounding assembly.... Underfill is used to
prevent the manifestation of chip defects induced by bending
because it reinforces the connections and prevents them
from bending away from the substrate.” ECF No. 174 at 11
(internal citations omitted). Defendant had used underfill on
the preceding iPhone generation but did not start using it on
the Meson (U2402) chip in the iPhone 6 and iPhone 6 Plus
until May 2016. Id.

On November 18, 2016, Defendant announced a customer
service program related to the touchscreen defect called
the “Multi-Touch Repair Program.” FACC ¶ 119. Prior
to the Multi-Touch Repair Program, Defendant charged
approximately $349 for a refurbished iPhone when a
consumer complained of the touchscreen defect outside
of Defendant's warranty. Id. Through the Repair Program,
Defendant has offered to repair consumers’ devices for $149
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if the iPhone is otherwise working, and the screen is not
broken. Id. Defendant also offers to reimburse consumers for
amounts previously paid over $149. Id. ¶ 120.

Plaintiffs allege that Defendant did not disclose the existence
of the touchscreen defect despite having exposed consumers
to materials in which Defendant could have disclosed the
defect. Each new iPhone 6 and 6 Plus came in an identical
box designed by Defendant that contained various disclosures
and advertisements about the iPhones’ capabilities. See ECF
No. 173-22 at 4–7. Inside the iPhone box, Defendant included
two documents that made additional representations about the
iPhone. ECF No. 174 at 10. Defendant also requires users
to navigate an iPhone setup process before the iPhone can
be used, and periodically releases updates to the iPhones’
software. ECF No. 174-4; ECF No. 174 at 10, 22. However,
Defendant did not disclose the defect in any of these materials.

B. Procedural History
*3  On August 27, 2016, Plaintiffs Thomas Davidson, Jun

Bai, and Todd Cleary filed a putative class action complaint
against Defendant that alleged claims under (1) California's
Consumer Legal Remedies Act, Cal. Civ. Code § 1750; (2)
Unfair Competition Law, Cal Bus. & Prof. Code § 17200; (3)
False Advertisement Law, Cal. Bus. & Prof. Code § 17500;
(4) common law fraud; (5) negligent misrepresentation;
(6) unjust enrichment; (7) breach of implied warranty; (8)
violation of the Magnuson-Moss Warranty Act, 15 U.S.C.
§ 2301; and (9) violation of the Song-Beverly Consumer
Warranty Act, Cal. Civ. Code § 17290. ECF No. 1.

On October 7, 2016, Plaintiffs filed a First Amended Class
Action Complaint that added several Plaintiffs and added
claims under the consumer fraud statutes of Illinois, New
Jersey, Florida, Connecticut, Texas, Colorado, Michigan,
New York, and Washington. ECF No. 20. On December
2, 2016, Plaintiffs filed a Second Amended Class Action
Complaint (“SACC”), which added a Utah Plaintiff and
a claim under Utah's consumer fraud statute. ECF No.
43. Plaintiffs therefore alleged twenty-two claims against
Defendant in total. Id. Plaintiffs’ references in their opposition
to only twenty-one claims are therefore incorrect. ECF No.
413 at 2. Plaintiffs sought to represent a Nationwide Class of
“[a]ll persons or entities in the United States that purchased
an Apple iPhone 6 or 6 Plus.” ECF No. 43. Alternatively,
Plaintiffs sought to represent state sub-classes. Id.

Given the breadth of the Plaintiffs’ action, the Court ordered
the parties at the November 30, 2016 initial case management

conference to each select five claims—for a total of ten
claims—to litigate through trial. ECF No. 44. The Court

initially scheduled trial on October 12, 2018. 1  ECF No.
57. On December 5, 2016, the parties selected (1) New
Jersey Consumer Fraud Act, N.J. Stat. Ann. § 56:8-1; (2)
Florida Deceptive and Unfair Trade Practices Act, Fla. Stat.
§ 501.201; (3) Washington Consumer Protection Act, Wash.
Rev. Code § 19.86.010; (4) Illinois Consumer Fraud and
Deceptive Trade Practices Act, Ill. Comp. Stat ¶ 505; (5)
Texas Deceptive Trade Practices Act, Tex. Bus. & Com.
Code ¶ 17.41; (6) Colorado Consumer Protection Act, Colo.
Rev. Stat. § 6-1-105; (7) common law fraud; (8) breach of
express warranty; (9) breach of implied warranty; and (10)
Magnuson-Moss Act. ECF No. 44 at 1–2.

1 As discussed infra, this trial date was eventually
continued to August 12, 2019. ECF No. 268.

In the instant order, the Court will refer to the foregoing claims
as the “Selected Claims.” By contrast, the Court will refer to
the other claims alleged in the Fourth Amended Class Action
Complaint (“FACC”) as the “Parked Claims.”

1. Labeling of Groups of Plaintiffs

For the purposes of ruling on the instant motion, the Court
also finds it necessary to discuss the labeling of the various
groups of Plaintiffs in the instant case. The parties attempt
to distinguish between the “Selected Claims Plaintiffs” and
the “Parked Claims Plaintiffs.” However, this distinction
is unhelpful. There is overlap between the Plaintiffs who
alleged the Selected Claims and the Plaintiffs who alleged
the Parked Claims. Indeed, pursuant to the pleadings, “[a]ll
Plaintiffs” alleged three of the Selected Claims: common
law fraud, breach of express warranty, and violation of
the Magnuson-Moss Warranty Act. ECF No. 43 ¶¶ 211–
214, 226–236, 242–252; FACC ¶¶ 268–272, 284–294, 300–
310. “All Plaintiffs” also allege two of the Parked Claims:
negligent misrepresentation and unjust enrichment. ECF No.
43 ¶¶ 220–236; FACC ¶¶ 273–283. Accordingly, to the
extent Plaintiffs assert that “the Parked Claims Plaintiffs” are
“individuals who did not bring any of the Selected Claims,”
and that there is “zero overlap between the two groups,” these
assertions are incorrect. ECF No. 413 at 1, 2.

*4  By contrast, as outlined below, only a small subset of
Plaintiffs filed the third motion for class certification as to the
Selected Claims. These Plaintiffs were John Borzymowski of
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Florida, William Bon of Washington, and Matt Muilenburg
of Washington. ECF No. 341. These Plaintiffs have since
voluntarily dismissed all of their claims with prejudice.
ECF No. 412. Accordingly, in the instant order, the Court
will refer to John Borzymowski of Florida, William Bon
of Washington, and Matt Muilenburg of Washington as the
“Former Plaintiffs.” The instant motion focuses on the impact
of the Court's ruling on the third motion for class certification
as to the Selected Claims. ECF No. 409. Thus, the Court
believes the distinction between the Former Plaintiffs and the
current Plaintiffs to be a more helpful categorization than the
one deployed by the parties.

2. Discovery Structure and Defendant's
Motions to Dismiss as to the Selected Claims

In their November 23, 2016 joint case management statement,
the parties expressed an “agreement not to propound
discovery until after a ruling on [Defendant's] motion to
dismiss.” ECF No. 35 at 15. The Court then confirmed that the
parties “agreed to stay discovery until the ruling on the motion
to dismiss” at the November 30, 2016 case management
conference. ECF No. 47 at 31:5–7.

Upon adopting the Parked Claims structure, at the January
12, 2017 case management conference, the Court specifically
asked whether the parties wanted to proceed with discovery
on all twenty-two claims alleged in the SACC when the stay
was lifted. ECF No. 69 at 27:13–15. Both parties agreed
that discovery should indeed proceed across all twenty-two
claims at once. Id. at 27:13–25, 28:1–18 (The Court: “Are we
anticipating that if and when the discovery stay is lifted, is
that on all 22 claims, or is it only on this narrow set of ten
claims?” // Mr. Singh: “I think everything.” // Mr. Wright: “I
agree that we don't want to bifurcate discovery so we're in
agreement with that.”). In the Court's January 12, 2017 case
management order, the Court memorialized this agreement
and held that “there will be no bifurcation of discovery” in the
instant case. ECF No. 57. The sole exception that the Court
contemplated was for “transactional discovery, such as sales
information and customer names,” in states that correspond
to the Parked Claims. Id. at 1. The Court instructed the parties
to “meet and confer” regarding that discovery, and the parties
agreed that Defendant would not be required to produce that
discovery by the fact discovery deadline. Id.; ECF No. 406 at
5:4 – 16. Aside from this exception, discovery in the instant
case therefore proceeded simultaneously across all twenty-
two claims. Consistent with this decision, the Court scheduled

the close of fact and expert discovery with no distinction
between any of the Plaintiffs, and with no distinction between
the Selected Claims and the Parked Claims. ECF Nos. 57,
109, 145, 268.

On January 6, 2017, Defendant filed a motion to dismiss the
SACC as to the Selected Claims. ECF No. 54. On March 14,
2017, the Court dismissed all ten of the Selected Claims with
leave to amend. See ECF No. 84; Davidson v. Apple, Inc.,
2017 WL 976048 (N.D. Cal. Mar. 14, 2017) (“Davidson I”).
The Court noted that “neither party specified which state's
common law applied to the[ ] selected common law claims,”
id. at 8, but that the parties generally cited California law
in their briefing, id. at 19. In its order, the Court therefore
also directed the parties to “select one state's common law for
purposes of litigating Plaintiffs’ selected breach of express
and implied warranty claims,” and to “select one state's
common law for purposes of litigating Defendant's selected
common law fraud claim.” ECF No. 84 at 8. On March
21, 2017, the parties selected Illinois law for the purposes
of the breach of express and implied warranty claims, and
Pennsylvania law for the purposes of the common law fraud
claim. ECF No. 85.

*5  On April 4, 2017, Plaintiffs filed the Third Amended
Class Action Complaint (“TACC”). ECF No. 86. On April
18, 2017, Defendant moved to dismiss the TACC as to the
Selected Claims. See ECF No. 87.

On July 25, 2017, the Court granted in part and denied
in part Defendant's motion to dismiss the TACC as to the
Selected Claims. See ECF No. 103; Davidson v. Apple, Inc.,
2017 WL 3149305 (N.D. Cal. July 25, 2017) (“Davidson
II”). To start, the Court found that some Plaintiffs lacked
standing to seek injunctive relief enjoining Defendant's
allegedly fraudulent misrepresentations and omissions about
the iPhones because they did not intend to buy a new phone
or participate in Defendant's Multi-Touch Repair Program.
Id. at *7-8. Conversely, other Plaintiffs did have standing to
seek injunctive relief because they intended to participate in
the Multi-Touch Repair Program, or were at least willing to
consider doing so. Id. at *8-9.

The Court then turned to Plaintiffs’ fraud claims. First,
the Court dismissed Plaintiffs’ fraud claims based on
affirmative misrepresentations “because Plaintiffs have failed
to identify an actionable misrepresentation in the September
25, 2014 statement—and because this statement is the only
statement that forms the basis of Plaintiffs’ affirmative
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misrepresentation claims.” Id. at *13. Second, the Court
declined to dismiss Plaintiffs’ fraud claims based on an
omission theory because “Plaintiffs have sufficiently alleged
the information about the iPhone to which Plaintiffs were
exposed either prior to their purchase or immediately after
their purchase and within the time window in which they
could have returned their iPhone for a full refund.” Id. at *14.
The Court also found that Plaintiffs had adequately alleged
that Defendant knew of the touchscreen defect at the time of
the Plaintiffs’ purchases. See id. at *14-15.

The Court next dismissed Plaintiffs’ claims under the
NJCFA and Pennsylvania common law fraud with prejudice.
Plaintiffs’ NJCFA claim failed because the only New
Jersey Plaintiff experienced the touchscreen defect after the
expiration of Defendant's one-year limited warranty period,
and New Jersey law provides that “[a] defendant cannot be
found to have violated the CFA when it provided a part—
alleged to be substandard—that outperforms the warranty
provided.” Perkins v. DaimlerChrysler Corp., 890 A.2d 997,
1004 (N.J. App. Div. 2006). The Court dismissed Plaintiffs’
claim for Pennsylvania common law fraud as barred by
the economic loss doctrine, which bars a plaintiff “from
recovering in tort economic losses to which their entitlement
flows only from a contract.” Werwinski v. Ford Motor Co.,
286 F.3d 661, 670 (3d Cir. 2002).

Finally, the Court dismissed Plaintiffs’ breach of express
and implied warranty claims under Illinois law with
prejudice. After finding that the limited warranty was not
unconscionable, the Court dismissed the breach of express
warranty claim because the limited warranty excluded design
defects, and Plaintiffs alleged only a design defect. Davidson
II, 2017 WL 3149305, at *24. Similarly, the Court dismissed
the breach of implied warranty claim because the limited
warranty was not unconscionable and expressly disclaimed
an implied warranty. Id. at *26. The Court also dismissed
Plaintiffs’ Magnuson-Moss Act claim because the parties did
not dispute that the claim rose or fell with Plaintiffs’ express
and implied warranty claims under state law. Id.

*6  Thus, of the Selected Claims, five claims (all premised
on a fraudulent omissions theory) survived Defendant's
motion to dismiss the TACC: (1) a Colorado Consumer
Protection Act claim; (2) a Florida Deceptive and Unfair
Trade Practices Act claim; (3) an Illinois Consumer Fraud and
Deceptive Trade Practices Act claim; (4) a Texas Deceptive
Trade Practices Act claim; and (5) a Washington Consumer
Protection Act claim. Upon resolving Defendant's motion to

dismiss the TACC, the Court lifted the stay of discovery on
August 2, 2017. ECF No. 109.

On December 21, 2017, the Court granted the parties’
stipulation to file a Fourth Amended Class Action Complaint
(“FACC”). ECF No. 169. The FACC was materially identical
to the TACC save for the substitution of Plaintiff Eric
Siegal, an Illinois resident, for Adam Benelhachem, the
previous Illinois Plaintiff. See FACC. On January 3, 2018,
Plaintiffs filed the FACC. ECF No. 172. On January 17, 2018,
Defendant filed its Answer to the FACC. ECF No. 177.

3. The Court Denies Plaintiffs’ First Motion
for Class Certification as to the Selected

Claims Because Plaintiffs’ First Damages
Expert Report Failed to Satisfy Comcast

On January 5, 2018, Plaintiffs filed their first motion for class
certification as to the Selected Claims. ECF No. 174. The
Plaintiffs who filed the first motion for class certification
as to the Selected Claims were Justin Bauer of Colorado,
John Borzymowski of Florida, Eric Siegal of Illinois, Taylor
Brown of Texas, William Bon of Washington, and Matt
Muilenburg of Washington. Id. at 1. Plaintiffs sought to
certify the following proposed class under Rule 23(b)(3) or
Rule 23(c)(4): “Any person residing in Colorado, Florida,
Illinois, Washington, or Texas who purchased an Apple
iPhone 6 or iPhone 6 Plus from Apple or an Apple Authorized
Service Provider (listed on https://locate.apple.com/) that was
manufactured without underfill under the U2402 (Meson)
integrated circuit chip.” Id. at 3. Plaintiffs argued in the
alternative that the Court should certify subclasses to account
for differences among the states’ laws. Id. at 23 n.13;
TACC ¶ 129 (“In the alternative, Plaintiffs seek to represent
the following state sub-classes.”). On February 10, 2018,
Defendant filed its opposition, ECF No. 183, and on March
2, 2018, Plaintiffs filed their reply. ECF No. 199.

On May 8, 2018, the Court denied Plaintiffs’ first motion
for class certification as to the Selected Claims. ECF No.
225; Davidson v. Apple, 2018 WL 2325426 (N.D. Cal. May
8, 2018) (“Davidson III”). The Court rejected Defendant's
arguments that Plaintiffs lacked standing, id. at *7–10, and
explained that Plaintiffs’ Colorado claim was categorically
barred because the applicable Colorado law bars class actions
for damages. Id. at *10–11.
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As relevant to this motion, the Court addressed whether the
remaining state law Selected Claims satisfied Rule 23(a)
and Rule 23(b)(3). The Court determined that the remaining
Selected Claims under Florida, Illinois, Washington, and
Texas law satisfied Rule 23(a). Id. at *11–13. The Court
concluded that predominance was met for Illinois, Florida,
and Washington Selected Claims because those statutes
permit inferring reliance on a classwide basis, but denied
certification of the Texas Selected Claim because Texas law
does not permit inferring reliance and individualized inquiries
would predominate on Plaintiffs’ Texas claim. Id. at *15–16.
The Court also rejected Defendant's arguments that Plaintiffs
could not prove exposure and manifestation on a classwide
basis for the Selected Claims. Id. at *17–20.

*7  The Court then determined that Plaintiffs’ damages
model failed to satisfy the requirements set forth in Comcast
v. Behrend, 569 U.S. 27 (2013). The Court explained that
in Comcast, the United States Supreme Court held that “a
plaintiff bears the burden of providing a damages model
showing that ‘damages are susceptible of measurement across
the entire class for purposes of Rule 23(b)(3).’ ” Davidson
III, 2018 WL 2325426, at *21 (quoting Comcast, 569 U.S. at
35). “The damages model ‘must measure only those damages
attributable to’ the plaintiff's theory of liability.” Id. (quoting
Comcast, 569 U.S. at 35).

The Court then turned to Plaintiffs’ damages model.
Plaintiffs’ theory of liability was that Defendant's failure to
disclose the touchscreen defect caused consumers “to pay
more for those products than they otherwise would have.”
ECF No. 174 at 26. Plaintiffs’ damages expert, Dr. Stefan
Boedeker, proposed a “Choice-Based Conjoint Analysis”
damages model to analyze the value consumers attach to
specific product attributes (“Boedeker 1”). Davidson III, 2018
WL 2325426, at *21. In a survey, Boedeker asked respondents
to choose between phones differing in storage capacity, screen
size, talk time, price, and defectiveness (no defect, defect
costing $100 to repair or replace, or defect costing $200 to
repair or replace). Id. Then, Boedeker “isolated the (negative)
value associated with defectiveness,” and determined that the
economic loss was $323 or 51.7% of the phone's price for the
$100 defect and $432 or 69.2% of the phone's price for the
$200 defect. Id.

Defendant argued, and the Court agreed, that Boedeker
1 failed to satisfy Comcast “because it assumes that the
touchscreen defect will manifest in all iPhones.” Id. at
*22. By contrast, Plaintiffs’ theory of liability was that

Defendant “failed to disclose the existence of a touchscreen
defect that manifests in approximate 5.6 percent of the
iPhone 6 Plus (after two years of use) and at a somewhat
lower rate for the iPhone 6.” Id. (citing ECF No. 174,
Plaintiffs’ motion for class certification). Thus, the Court
held that to correspond to Plaintiffs’ theory of liability,
Boedeker 1 should measure “how much consumers overpaid
for iPhones assuming a roughly 5.6 percent or less chance
that consumers would experience the touchscreen defect,”
rather than what Boedeker 1 actually measured: “how much
consumers overpaid for a touchscreen defect that is certain
to manifest in all iPhones.” Id. (emphasis in original). The
options in the Boedeker 1 survey failed to convey that
the touchscreen defect might not manifest. Id. at *23. This
deficiency alone meant that Boedeker 1 failed to satisfy
Comcast.

The Court stated that Boedeker 1 failed to satisfy Comcast
in other respects. For one, Boedeker 1 assumed that the
touchscreen defect rendered iPhones “inoperable,” but “none
of the named Plaintiffs have experienced complete iPhone
inoperability as a result of the touchscreen defect.” Id. at
*23. In addition, Boedeker 1 asked consumers “about a
generic defect instead of one specifically affecting a phone's
touchscreen,” and thus “necessarily assumed that respondents
would value all defects equally.” Id. The Court held that
this model was inconsistent with Plaintiffs’ theory of liability
“because it unmoors Plaintiffs’ damages from the specific
touchscreen defect alleged to have harmed them.” Id. Thus,
the Court concluded that Plaintiffs failed to satisfy the Rule
23(b)(3) predominance requirement as to the Selected Claims
because Boedeker 1 was inadequate under Comcast. Id. at
*24.

*8  In addition, the Court denied Plaintiffs’ request for
injunctive relief as waived, id. at *25, and denied Plaintiffs’
motion to certify a Rule 23(c)(4) issues class because
Plaintiffs failed to show why an issues class “would materially
advance the litigation as a whole.” Id. at *25–26.

4. The Court Denies Plaintiffs’ Second
Motion for Class Certification as to the

Selected Claims Because Plaintiffs’ Motion
Relied on a Hypothetical Expert Report

On May 16, 2018, in the parties’ joint case management
statement, Plaintiffs stated that they intended to either file a
motion for leave to file a motion for reconsideration of the
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Court's May 8, 2018 denial of class certification as to the
Selected Claims or an appeal under Federal Rule of Civil
Procedure 23(f), or both. ECF No. 232 at 1. Plaintiffs also
asked the Court to stay the case. Id.

On May 22, 2018, Plaintiffs declined to file a motion
for reconsideration, and instead filed in the Ninth Circuit
a petition for permission to appeal the Court's denial of
class certification under Federal Rule of Civil Procedure
23(f). ECF No. 235. On May 23, 2018, the Court held a
case management conference, and stayed the case pending
resolution of Plaintiffs’ 23(f) petition. ECF No. 236.

On August 9, 2018, Plaintiffs moved to voluntarily dismiss
their Rule 23(f) petition, ECF No. 248, and on August
24, 2018, the Ninth Circuit granted Plaintiffs’ motion and
dismissed Plaintiffs’ Rule 23(f) petition. ECF No. 252.

On September 12, 2018, Plaintiffs asked to lift the stay of
the case and to file a second motion for class certification by
September 27, 2018. ECF No. 255 at 2–3. Plaintiffs stated that
Plaintiffs had withdrawn their Rule 23(f) petition on August
9 in light of the Court's statements at the May 23, 2018
case management conference that the Court would probably
certify a risk class if Plaintiffs presented a compliant damages
model:

Heeding the Court's comments that that if Plaintiffs
presented “a theory that had basically just what is the
benefit of the bargain lost in that you are buying a
phone that has X percentage possibility of having this
inoperability problem ... then I would say that the
predominance issue will probably be appropriately dealt
with and I would certify a risk class.”

Id. at 2 (quoting ECF No. 238 at 8:10-16). Plaintiffs requested
that the second motion for class certification as to the Selected
Claims be heard as early as November 1, 2018. Id. at 3. The
Court set the next case management conference for October
31, 2018. ECF No. 258.

On October 24, 2018, Plaintiffs proposed to file their second
motion for class certification as to the Selected Claims by
November 8, 2018 and that the second motion for class
certification as to the Selected Claims be heard as early as
December 6, 2018. ECF No. 264 at 1.

On October 31, 2018, the Court held a further case
management conference, lifted the stay in the case, and
adopted Plaintiffs’ proposed November 8, 2018 deadline for

Plaintiffs to file their second motion for class certification as
to the Selected Claims. ECF No. 268. The Court also set a
November 2, 2018 deadline for the close of fact discovery,
a January 18, 2019 deadline for opening expert reports, a
February 15, 2019 deadline for rebuttal expert reports, and a
March 8, 2019 deadline for the close of expert discovery. Id.

*9  At the October 31, 2018 case management conference,
Plaintiffs’ counsel stated that after receiving the Court's
May 8, 2018 order denying Plaintiffs’ first motion for class
certification as to the Selected Claims, “we immediately
worked with our expert following the receipt of that order and
following the status conference. And the, the methodology
that Your Honor talked about in her order is easily done, has
been done as a matter of fact.” ECF No. 276 at 6:4-8.

On November 8, 2018, Plaintiffs filed their second motion for
class certification as to the Selected Claims, which included
a Boedeker supplemental declaration that discussed only a
hypothetical survey. ECF No. 270. The Plaintiffs who filed
the second motion for class certification as to the Selected
Claims were John Borzymowski of Florida, Eric Siegal of
Illinois, William Bon of Washington, and Matt Muilenburg
of Washington. Id. at 1. On December 6, 2018, Defendant
filed its opposition to Plaintiffs’ second motion for class
certification as to the Selected Claims, ECF No. 283, and on
December 20, 2018, Plaintiffs filed their reply. ECF No. 288.

On December 6, 2018, Defendant moved to exclude
Boedeker's supplemental declaration. ECF No. 284. On
December 20, 2018, Plaintiffs filed their opposition to
Defendant's motion to exclude Boedeker's supplemental
declaration, ECF No. 289, and on December 27, 2018,
Defendant filed its reply. ECF No. 295.

After Plaintiffs’ second motion for class certification as to the
Selected Claims was fully briefed on December 20, 2018, and
after Defendant's motion to exclude Boedeker's supplemental
declaration was fully briefed on December 27, 2018, Plaintiffs
produced Boedeker's second completed damages survey and
second expert report (“Boedeker 2”) on January 18, 2019.
ECF No. 314 at 3 (citing ECF No. 309).

On February 7, 2019, a week after filing its summary
judgment reply brief on February 1, 2019, Defendant filed
an administrative motion for leave to file a supplemental
brief in opposition to Plaintiffs’ second motion for class
certification as to the Selected Claims and in support of
Defendant's motion to exclude Boedeker's supplemental
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declaration. ECF No. 309. Defendant requested leave to brief
how Boedeker 2 affected Plaintiffs’ pending second motion
for class certification as to the Selected Claims. Id. at 2.
Defendant also stated that the survey discussed in Boedeker
2 told survey respondents the wrong risk manifestation rates:
“Mr. Boedeker told respondents that the iPhone 6 suffers from
a defect 5.6% of the time, which is in fact the alleged rate of
touchscreen issues for the iPhone 6 Plus, and vice versa.” Id.
at 2–3. On February 11, 2019, Plaintiffs opposed Defendant's
administrative motion, but did not address the erroneous risk
rates in Boedeker 2. ECF No. 310.

On February 12, 2019, the Court denied without prejudice
Plaintiffs’ second motion for class certification as to the
Selected Claims. ECF No. 314. The Court stated that
in Plaintiffs’ second motion for class certification as to
the Selected Claims, Plaintiffs represented that “Plaintiffs’
expert, Stefan Boedeker, has stated how he will update his
damages model to track this theory of liability and thereby
satisfy Comcast.” Id. at 2 (emphasis in original) (citing ECF
No. 270 at 5). The Court continued:

Thus, Plaintiffs’ motion relies on a
hypothetical survey that Boedeker had
not yet conducted despite the fact
that Plaintiffs, in their original class
certification motion, relied upon a
completed Boedeker survey. Plaintiffs
do not explain why Boedeker did not
conduct this new survey during the 6
months between the Court's May 8,
2018 denial of class certification and
the filing of Plaintiffs’ renewed motion
for class certification on November 8,
2018.

*10  Id.

Thus, the entire briefing on Plaintiffs’ second motion for
class certification as to the Selected Claims concerned a
hypothetical survey even though a second completed survey
now existed. Id. Accordingly, the Court denied without
prejudice Plaintiffs’ second motion for class certification
as to the Selected Claims “[b]ecause analysis of whether
Boedeker's new survey satisfies Comcast is essential to a
class certification determination; because Plaintiffs did not
complete this survey before filing their renewed motion

for class certification despite having 6 months to do so;
and because briefing on class certification should address
Boedeker's new survey.” Id.

The Court gave Plaintiffs yet another opportunity to file
a motion for class certification. The Court set a March 5,
2019 deadline for Plaintiffs to file a third motion for class
certification as to the Selected Claims that would address
Boedeker 2. Id. The Court also denied as moot Defendant's
motions to exclude Boedeker's supplemental declaration and
for leave to file a supplemental brief. Id.

5. Defendant's Motion for Summary
Judgment as to the Selected Claims

On December 21, 2018, while the parties were briefing class
certification, Defendant filed a motion for summary judgment
as to the Selected Claims. ECF No. 291. On January 17,
2019, Plaintiffs filed their opposition to Defendant's motion
for summary judgment, ECF No. 302, and on February 1,
2019, Defendant filed its reply. ECF No. 305.

On February 21, 2019, the Court granted in part and denied
in part Defendant's motion for summary judgment as to the
Selected Claims. ECF No. 324. The Court (1) denied the
motion as to Plaintiffs’ Colorado claim, id. at 11–14; (2)
denied the motion as to Plaintiffs’ Florida claim, id. at 14–
15; (3) denied the motion as to Plaintiffs’ Washington claim,
id. at 15–17; (4) granted the motion as to Plaintiffs’ Illinois
claim; id. at 17–20; (5) granted the motion as to Plaintiffs’
Texas claim, id. at 20–22; and (6) granted the motion as to
Plaintiff Bauer's injunctive relief claim. Id. at 22–24.

On February 28, 2019, Defendant filed a motion for leave
to file a motion for reconsideration of the Court's denial
of Defendant's motion for summary judgment on Plaintiffs’
Florida claim. ECF No. 325. On March 1, 2019, the Court
filed an order reaffirming the Court's denial of Defendant's
motion for summary judgment on Plaintiffs’ Florida claim,
ECF No. 333, and an order denying Defendant's motion for
leave to file a motion for reconsideration. ECF No. 334.

6. The Court Denies Plaintiffs’ Attempt After
the Deadline for Exchanging Expert Reports

to Serve a Third Damages Expert Report
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On March 1, 2019, four days before Plaintiffs’ March 5,
2019 deadline to file their third motion for class certification,
Plaintiffs filed an administrative motion to (1) serve a
corrected expert report of Stefan Boedeker; and (2) modify
the briefing schedule on Plaintiffs’ anticipated third motion
for class certification. ECF No. 335.

In the March 1, 2019 motion, Plaintiffs stated that “[o]n
February 28, 2019, Plaintiffs’ counsel discovered that the
consumer survey” discussed in Boedeker 2 contained errors
“resulting in inaccurate data being used to calculate economic
loss.” Id. at 2. Specifically, the survey transposed the defect
risk rates for the iPhone 6 and the iPhone 6 Plus. Id.

*11  Plaintiffs’ representation that they only discovered the
error on February 28, 2019 was not credible. Plaintiffs’
March 1, 2019 motion concerned the same survey errors that
Defendant had identified almost a month earlier in a February
7, 2019 motion filed on the public docket. See ECF No. 309
at 2 (“The survey also tells respondents the wrong risk rate:
Mr. Boedeker told respondents that the iPhone 6 suffers from
a defect 5.6% of the time, which is the fact the alleged rate of
touchscreen issues for the iPhone 6 Plus.”). On February 11,
2019, Plaintiffs filed a response to Defendant's February 7,
2019 motion. ECF No. 310. Moreover, on February 15, 2019,
Defendant served two rebuttal expert reports identifying the
same risk rate errors and other flaws in the second survey.
ECF No. 342.

Given the errors in Boedeker 2, Plaintiffs requested leave to
redo the second survey and serve a corrected, third Boedeker
expert report. ECF No. 335 at 2. Plaintiffs also asked to
modify the briefing schedule on Plaintiffs’ third motion for
class certification “because Mr. Boedeker's new survey results
and corresponding corrected report will not be finalized until
after the current deadline (March 5) for Plaintiffs to file their
motion for class certification.” Id. at 3.

On March 4, 2019, Defendant filed an opposition to Plaintiffs’
administrative motion to redo Boedeker 2 and modify
the briefing schedule on Plaintiffs’ third motion for class
certification. ECF No. 336.

On March 6, 2019, the Court denied Plaintiffs’ administrative
motion to redo Boedeker 2 and modify the briefing schedule.
ECF No. 342. The Court recounted the long history of
Plaintiffs’ attempts to certify a class as to the Selected Claims,
and stated that “[t]his Court generally does not give plaintiffs
another opportunity to a file a motion for class certification

after this Court has denied a class certification motion.” Id. at
2. Rather, “[t]he Court made a singular exception” in this case
to allow Plaintiffs to attempt to remedy the flaws in their first
damages model via a second motion for class certification as
to the Selected Claims, but then had to order briefing of a third
motion for class certification to account for Plaintiffs’ belated
completion of Boedeker 2. Id. at 4.

Further, the Court observed that Plaintiffs knew about the
manifestation risk rate errors in Boedeker 2 since at least
February 7, 2019, when Defendant filed a motion on the
public docket stating that Boedeker 2 used the wrong risk
rates. Id. at 4–5 (citing ECF No. 309). Plaintiffs responded
to Defendant's motion on February 11, 2019. ECF No.
310. Moreover, on February 15, 2019, Defendant served
on Plaintiffs two rebuttal expert reports that identified the
same and other flaws in Boedeker 2. ECF No. 342 at 5
(citing ECF No. 336). Thus, Plaintiffs forced Defendant to
prepare multiple sets of rebuttal expert declarations, expert
reports, and briefs to respond to Boedeker 1, Boedeker
2, and to respond to the hypothetical survey discussed in
Plaintiffs’ second motion for class certification as to the
Selected Claims. Id. Accordingly, the Court denied Plaintiffs’
administrative motion to redo Boedeker 2 and modify the
briefing schedule as to Plaintiffs’ third motion for class
certification. Id. at 5–6.

7. Plaintiffs Serve a Third Damages Expert
Report in Violation of the Court's Order

On March 26, 2019, Defendant filed an administrative motion
to enforce the Court's March 6, 2019 order denying Plaintiffs’
administrative motion to redo Boedeker's survey and serve
a third Boedeker report. ECF No. 357. Defendant stated
that late on March 25, 2019—four days before Defendant's
opposition to Plaintiffs’ third motion for class certification
as to the Selected Claims was due on March 29, 2019
—Plaintiffs served Defendant with a Corrected Amended
Expert Report of Stefan Boedeker, which was a putative third
Boedeker report “premised on a new survey” (“Boedeker 3”).
Id. at 1. Defendant sought to prevent Plaintiffs “from using
Mr. Boedeker's latest report and survey for any purpose.”
Id. Defendant stated that Boedeker 3 “comes to entirely
different conclusions of economic loss, and changes the
survey instructions and attribute descriptions that [survey]
respondents saw.” Id.
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*12  On March 27, 2019, the Court granted Defendant's
administrative motion to enforce the Court's March 6, 2019
order. ECF No. 359. The Court stated that Plaintiffs’ service
of Boedeker 3 “flies in the face” of the Court's March 6, 2019
order, which “explicitly prohibited” Plaintiffs from redoing
the second survey and completing a third Boedeker report.
Id. at 2. Further, allowing Plaintiffs to serve a third survey
and third expert report would result in severe prejudice to
Defendant, which had already served two expert reports
addressing Boedeker 2. Id. Finally, Plaintiffs’ last-minute
service of Boedeker 3 was untimely because Plaintiffs had
missed by more than a month the February 15, 2019 deadline
for the exchange of expert reports. Id.

8. The Court Denies Former Plaintiffs’ Third
Motion for Class Certification as to the Selected

Claims Because Plaintiffs’ Second Damages
Expert Report Failed to Satisfy Comcast

On March 5, 2019, Plaintiffs John Borzymowski of Florida,
William Bon of Washington, and Matt Muilenburg of
Washington (collectively, “Former Plaintiffs”) filed a third
motion for class certification as to the Selected Claims. ECF
No. 341. Former Plaintiffs sought to certify the following
class: “Any person residing in Florida or Washington who
purchased an Apple iPhone 6 or iPhone 6 Plus from Apple
or an Apple Authorized Service Provider (listed on https://
locate.apple.com/) that was manufactured without underfill
under the U2402 (Meson) integrated circuit chip.” Id. at 1.
On March 29, 2019, Defendant filed its opposition, ECF No.
363, and on April 11, 2019, Former Plaintiffs filed their reply,
ECF No. 366.

On June 20, 2019, the Court denied Former Plaintiffs’ third
motion for class certification as to the Selected Claims. ECF
No. 392. The Court concluded that Boedeker 2, like Boedeker
1, failed to satisfy Comcast. Id. at 22. As an initial matter,
the Court explained that Boedeker 2 produced “elevated loss
calculations” because it overstated “the cost to purchasers
of addressing the touchscreen defect.” Id. at 23. Indeed,
the Court explained that the Boedeker 2 survey failed to
alert respondents to the fact that Defendant provided a one-
year warranty to purchasers, and that if the alleged defect
manifested within the warranty period, Defendant would
provide a refurbished phone at no charge. Id. The Boedeker
2 survey incorrectly informed respondents that “even if the
defect manifested within the warranty period, a purchaser's
only remedy was to pay $149 for repairs.” Id. Thus, Boedeker

2 overstated class damages. Id. Additionally, the Court
explained that Boedeker 2 “switched the manifestation rates
for the” iPhone 6 and the iPhone 6 Plus. Id. at 25. Because
of this error, Boedeker 2 reached “inaccurate and useless”
economic loss conclusions. Id. Indeed, the Court explained
that the “varying manifestation rates lead to vast differences in
economic loss calculations.” Id. at 26. Thus, the Court denied
Former Plaintiffs’ third motion for class certification as to the
Selected Claims. Id. at 33.

9. Dismissal of Selected Claims and Former Plaintiffs

Fact discovery closed on November 2, 2018, and expert
discovery closed on March 8, 2019. ECF No. 268. The
Selected Claims were scheduled to have a final pretrial
conference on July 18, 2019, and an eight-day jury trial
starting on August 12, 2019. Id. However, on July 2,
2019, Plaintiffs John Borzymowski of Florida, William
Bon of Washington, and Matt Muilenburg of Washington
(collectively, “Former Plaintiffs”) and Plaintiff Justin Bauer
of Colorado dismissed all of their claims without prejudice.
ECF No. 397. These Plaintiffs were the only individuals who
alleged the three Selected Claims that survived summary
judgment: (1) Colorado Consumer Protection Act, Colo. Rev.
Stat. § 6-1-105; (2) Florida Deceptive and Unfair Trade
Practices Act, Fla. Stat. § 501.201; and (3) Washington
Consumer Protection Act, Wash. Rev. Code § 19.86.010.
ECF No. 398 at 2. Following the dismissal, on July 3, 2019,
the Court explained that “[i]n effect, the voluntary dismissal
eliminated the remaining three causes of action the parties
elected to litigate.” Id. The Court went on to explain that in
light of the voluntary dismissal, and the previous orders on
the motions to dismiss and motion for summary judgment on
the Selected Claims, “none of the original ten causes of action
that the parties elected to litigate remain a part of the instant
suit.” Id. at 2–3. On August 30, 2019, the Former Plaintiffs
and Plaintiff Justin Bauer dismissed all of their claims with
prejudice. ECF No. 412.

10. The Instant Motion to Deny
Class Certification of Parked Claims

*13  Only the following Plaintiffs now remain in the
instant case: Todd Cleary of California; Thomas Davidson
of Pennsylvania; Eric Siegal of Illinois; Michael Pajaro of
New Jersey; Brooke Corbett of Connecticut; Taylor Brown of
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Texas; Heirloom Estate Services, Inc. of Michigan; Kathleen
Baker of New York; and Jason Petty of Utah.

The FACC's claim for Violation of the Illinois Uniform
Deceptive Trade Practices Act, 815 Ill. Comp. Stat. § 510, was
not one of the Selected Claims. However, the parties indicated
in their July 17, 2019 joint case management statement that
the Court's decision on summary judgment “render[ed] moot”
the claim for Violation of the Illinois Uniform Deceptive
Trade Practices Act, 815 Ill. Comp. Stat. § 510. ECF No. 402

at 2 n.1. Thus, on July 25, 2019, the Court dismissed this claim
with prejudice pursuant to the parties’ agreement in the July
17, 2019 joint case management statement. ECF No. 405.

Accordingly, the following ten Parked Claims remain pending
in the instant case, on behalf of representative Plaintiffs
for sub-classes located in California, Connecticut, Michigan,
New York, and Utah, ECF. 402:

Claim No. (from FACC)
 

Claim
 

1
 

Violation of the California Consumer Legal
Remedies Act (Cal. Civ. Code § 1750)

 
2
 

Violation of California Unfair Competition
Laws (Cal. Bus. & Prof. Code § 17200)

 
3
 

Violation of California False Advertising
Law (Cal. Bus. & Prof. Code § 17500)

 
8
 

Violation of the Connecticut Unfair
Trade Practices Act (Conn. Gen.
Stat. Ann. § 42-110b(a), et seq.)

 
11
 

Violation of the Michigan
Consumer Protection Act (Mich.
Comp. Laws § 445.901, et seq.)

 
12
 

Violation of New York
General Business Law § 349

 
13
 

Violation of New York
General Business Law § 350

 
16
 

Negligent Misrepresentation
 

17
 

Unjust Enrichment
 

22
 

Violation of Utah Consumer Sales Practices
Act (Utah Code Ann. § 13-11-1, et seq.)

 

At the July 25, 2019 case management conference, after
setting the briefing and hearing schedule on the instant
motion for August through November 2019, the Court stayed
the only remaining discovery in the instant case, which
constitutes “transactional discovery, such as sales information
and customer names,” in states that correspond to the Parked
Claims. Id. at 2; ECF No. 406 at 53:25–54:6. The Court stated
that the stay would be revisited at the January 15, 2020 case
management conference. Id.

On August 21, 2019, Defendant filed the instant motion to
deny class certification. ECF No. 409. In the instant motion,
Defendant argues that the Court's order denying Plaintiffs’
third motion for class certification as to the Selected Claims
requires the Court to also deny class certification as to the
Parked Claims. Id. at 8. Plaintiffs filed an opposition on
September 11, 2019, ECF No. 413, and Defendant filed a
reply on September 25, 2019, ECF No. 414.

II. LEGAL STANDARD
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A. Motion for Class Certification
Class actions are governed by Rule 23 of the Federal Rules
of Civil Procedure, which does not set forth a mere pleading
standard. To obtain class certification, plaintiffs bear the
burden of showing that they have met each of the four
requirements of Rule 23(a) and at least one subsection of Rule
23(b). Zinser v. Accufix Research Inst., Inc., 253 F.3d 1180,
1186, amended by 273 F.3d 1266 (9th Cir. 2001). “A party
seeking class certification must affirmatively demonstrate ...
compliance with the Rule[.]” Wal-Mart Stores, Inc. v. Dukes,
564 U.S. 338, 350 (2011).

*14  Rule 23(a) provides that a district court may certify a
class only if: “(1) the class is so numerous that joinder of all
members is impracticable; (2) there are questions of law or
fact common to the class; (3) the claims or defenses of the
representative parties are typical of the claims or defenses
of the class; and (4) the representative parties will fairly
and adequately protect the interests of the class.” Fed. R.
Civ. P. 23(a). That is, the class must satisfy the requirements
of numerosity, commonality, typicality, and adequacy of
representation to maintain a class action. Mazza v. Am. Honda
Motor Co., Inc., 666 F.3d 581, 588 (9th Cir. 2012).

If all four prerequisites of Rule 23(a) are satisfied, the
Court must also find that the plaintiff “satisf[ies] through
evidentiary proof” at least one of the three subsections of Rule
23(b). Comcast Corp. v. Behrend, 569 U.S. 27, 33 (2013).
The Court can certify a Rule 23(b)(1) class when plaintiffs
make a showing that there would be a risk of substantial
prejudice or inconsistent adjudications if there were separate
adjudications. Fed. R. Civ. P. 23(b)(1). The Court can certify
a Rule 23(b)(2) class if “the party opposing the class has acted
or refused to act on grounds that apply generally to the class,
so that final injunctive relief or corresponding declaratory
relief is appropriate respecting the class as a whole.” Fed. R.
Civ. P. 23(b)(2). Finally, the Court can certify a Rule 23(b)(3)
class if the Court finds that “questions of law or fact common
to class members predominate over any questions affecting
only individual members, and that a class action is superior to
other available methods for fairly and efficiently adjudicating
the controversy.” Fed. R. Civ. P. 23(b)(3).

“[A] court's class-certification analysis must be ‘rigorous’ and
may ‘entail some overlap with the merits of the plaintiff's
underlying claim[.]” Amgen Inc. v. Conn. Ret. Plans & Tr.
Funds, 568 U.S. 455, 465–66 (2013) (quoting Dukes, 564
U.S. at 351); see also Mazza, 666 F.3d at 588 (“ ‘Before
certifying a class, the trial court must conduct a ‘rigorous

analysis’ to determine whether the party seeking certification
has met the prerequisites of Rule 23.’ ” (quoting Zinser, 253
F.3d at 1186)). This “rigorous” analysis applies to both Rule
23(a) and Rule 23(b). Comcast, 569 U.S. at 34 (stating that
Congress included “addition[al] ... procedural safeguards for
(b)(3) class members beyond those provided for (b)(1) or (b)
(2) class members (e.g., an opportunity to opt out)” and that
a court has a “duty to take a ‘close look’ at whether common
questions predominate over individual ones”).

Nevertheless, “Rule 23 grants courts no license to engage
in free-ranging merits inquiries at the certification stage.”
Amgen, 568 U.S. at 466. “Merits questions may be considered
to the extent—but only to the extent—that they are relevant
to determining whether the Rule 23 prerequisites for class
certification are satisfied.” Id. If a court concludes that the
moving party has met its burden of proof, then the court has
broad discretion to certify the class. Zinser, 253 F.3d at 1186.

III. DISCUSSION
As discussed supra, Defendant claims that class certification
as to the Parked Claims is barred on the basis of three different
doctrines: (1) issue preclusion; (2) law of the case; and (3)
comity. The Court analyzes each of these three arguments in
turn.

A. Issue Preclusion Does Not Apply in the Instant
Case

Defendant asserts that issue preclusion bars class certification
as to the Parked Claims. This is so because according to
Defendant, the remaining Plaintiffs exercised control over
the previous class certification proceeding involving the
Selected Claims, and because Plaintiffs also seek to litigate
the same issues as the ones that the Court considered in
Former Plaintiffs’ third motion for class certification as to the
Selected Claims. Mot. at 8–13. However, Defendant's issue
preclusion argument is fundamentally flawed. As the Court
will explain, issue preclusion applies only in the context of
separate actions.

*15  Issue preclusion “protect[s] against the expense and
vexation attending multiple lawsuits, conserve[s] judicial
resources, and foster[s] reliance on judicial action by
minimizing the possibility of inconsistent decisions.” Media
Rights Techs., Inc. v. Microsoft Corp., 922 F.3d 1014, 1020
(quoting Taylor v. Sturgell, 553 U.S. 880, 892 (2008)). For
issue preclusion to apply, four conditions must be met: “(1)
the issue at stake was identical in both proceedings; (2)
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the issue was actually litigated and decided in the prior
proceedings; (3) there was a full and fair opportunity to
litigate the issue; and (4) the issue was necessary to decide
the merits.” Janjua v. Neufeld, 933 F.3d 1061, 1065 (9th Cir.
2019) (quotation marks omitted); see also Howard v. City of
Coos Bay, 871 F.3d 1032, 1041 (9th Cir. 2017) (outlining
requirements of issue preclusion).

Plaintiffs cite Currier v. Virginia for the proposition that issue
preclusion only arises in the context of separate actions. Opp'n
at 13. In Currier v. Virginia, 138 S. Ct. 2144 (2018), the
United States Supreme Court noted that “[i]ssue preclusion
addresses the effect in a current case of a prior adjudication
in another case. So it doesn't often have much to say
about the preclusive effects of rulings within the framework
of a continuing action.” Id. at 2154 (internal quotation
marks and citation omitted). In Currier, the United States
Supreme Court only examined issue preclusion principles
in the context of a double jeopardy challenge. Id. at 2148.
Further, only a plurality of the Justices joined the portion of
the opinion in which Plaintiffs’ cited statement appears. Id.
Thus, Defendant asserts that Currier’s statements about issue
preclusion should be disregarded as dicta. Reply at 7.

However, a vast swath of authority supports the proposition
that issue preclusion cannot apply within the framework of
a single case. To take just one example, in Robinson v.
City of Harvey, 617 F.3d 915 (7th Cir. 2010), the Seventh
Circuit considered the question of whether an appellant's
request for a supplemental award for attorney's fees was
barred by issue preclusion. Id. at 916. The Seventh Circuit
answered the question in the negative, and in doing so, the
Seventh Circuit specifically explained that “issue and claim
preclusion concern the effect of one suit on a later suit and
have nothing to do with how issues are resolved within a
single case.” Id. (emphasis added). Other courts confronted
with the question of issue preclusion's availability within a
single case have reached precisely the same conclusion. See,
e.g., In re Freeman, 489 F.3d 966, 968 n.1 (9th Cir. 2007)
(holding that “res judicata principles” do not apply within the
context of a single case); Rezzonico v. H&R Block, Inc., 182
F.3d 144, 148 (2d Cir. 1999) (“Res judicata does not speak
to direct attacks in the same case, but rather has application
in subsequent actions.”); Rodriguez v. Tilton, 2013 U.S. Dist.
LEXIS 50196, at *22 (E.D. Cal. Apr. 4, 2013) (“The doctrine
of res judicata is inapplicable here because there does not exist
a final judgment on the merits in a separate action. Rather,
the order that defendant relies on is an order issued in this
case.” (emphasis in original)); see also 18B C. Wright & A.

Miller, Fed. Prac. & Proc. Juris. § 4478 n.9 (2019) (discussing
case law).

Against the great weight of this authority, Defendant cites
no case law to demonstrate that issue preclusion may indeed
apply in the context of a single, continuing case. Instead,
Defendant's sole argument on this subject, which Defendant
asserts in a footnote, is that “[i]f issue preclusion binds
nonparties who actively participated in an earlier proceeding,
then by the same rationale, parties who actively participated
in an earlier proceeding will be equally bound.” Reply at
7 n.7. However, the primary case that Defendant cites in
support of Defendant's position, Montana v. United States,
440 U.S. 147 (1979), illustrates the principle that issue
preclusion only applies in separate proceedings. In Montana,
the United States Supreme Court applied issue preclusion
across separate state and federal proceedings. Id. at 151. In
doing so, the Montana Court explained that issue preclusion
dictates that a “right, question or fact distinctly put in issue
and directly determined by a court of competent jurisdiction
cannot be disputed in a subsequent suit between the same
parties or their privies.” Id. at 153 (internal quotation marks
and alterations omitted). Here, there is no “subsequent suit”
before the Court. Issue preclusion therefore has no application
in the instant case.

*16  Thus, the Court DENIES Defendant's motion to deny
class certification to the extent that Defendant argues that
issue preclusion applies in the instant case. The Court
proceeds to consider Defendant's argument that law of the
case bars class certification of the Parked Claims.

B. Law of the Case Does Not Bar Class Certification
as to the Parked Claims

Defendant argues that the doctrine of law of the case requires
the Court to deny class certification as to the Parked Claims.
The law of the case doctrine is a judicial invention that
“generally precludes a court from reconsidering an issue
decided previously by the same court or by a higher court in
the identical case.” Hall v. City of Los Angeles, 697 F.3d 1059,
1067 (9th Cir. 2012). For the doctrine to apply, the “issue in
question must have been decided explicitly or by necessary
implication in the previous disposition.” Id. Application of the
law of the case doctrine is discretionary. Id.

As an initial matter, the Ninth Circuit has indicated that
the Ninth Circuit's “case law leaves some doubt concerning
whether the law of the case doctrine constrains a district
court's discretion to reconsider its own rulings prior to final
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judgment.” Mark H. v. Lemahieu, 513 F.3d 922, 932 n.8 (9th
Cir. 2008). To the extent that law of the case doctrine does not
in fact “constrain[ ] a district court's discretion to reconsider
its own rulings prior to final judgment,” Defendant obviously
may not rely on the law of the case doctrine to argue that
denial of class certification is required in the instant case.
However, Plaintiffs do not advance this argument, and the
Court therefore assumes that the law of the case doctrine does
indeed apply to situations in which a district court reconsiders
a previous decision within the same case. See also Hall,
697 F.3d at 1067 (describing the law of the case doctrine
as applying with respect to an issue “decided previously
by the same court or by a higher court in the identical
case” (emphasis added)).

Instead, Plaintiffs argue that the law of the case doctrine does
not preclude class certification as to the Parked Claims for
two independent reasons. First, Plaintiffs were not parties to
Former Plaintiffs’ third motion for class certification as to
the Selected Claims. Second, the issue of Plaintiffs’ class
certification as to the Parked Claims is not the same as the
issue of Former Plaintiffs’ class certification as to the Selected
Claims. The Court considers these two arguments in turn.

1. The Law of the Case Doctrine
Does Not Apply to Different Parties

The first question the Court must resolve is whether the law
of the case doctrine may be applied across rulings that involve
different parties. Defendant argues that “the law of the case
doctrine does not require ‘complete identity of the parties,’ ”
and that the doctrine may therefore apply to the Plaintiffs as
to the Parked Claims. Mot. at 14. On the other hand, Plaintiffs
assert that the law of the case doctrine only applies if “two
rulings ‘involve the same parties.’ ” Opp'n at 10 (citation
omitted). The Court agrees with Plaintiffs.

In the Ninth Circuit, the general rule is that law of the
case requires an identity of parties. See United States v.
Maybusher, 735 F.2d 366, 370 (9th Cir. 1984) (explaining
that law of the case “typically applies to the same case when
the parties in the subsequent proceeding were also the parties
to the former appellate decision”); see also United States v.
Canamari, 1992 U.S. App. LEXIS 29573, at *3–4 (9th Cir.
Nov. 4, 1992) (“It is axiomatic that law of the case requires
an identity of the parties to be bound.”); AHO Enters. v. State
Farm Mut. Auto. Ins. Co., 2009 U.S. Dist. LEXIS 14373, at
*7 (N.D. Cal. Feb. 10, 2009) (“[A] district court's decision is

only binding on itself if it establishes the law of the case as it
pertains to rulings for same parties based on same patterns of
facts or events.” (emphasis added)); In re W.R. Grace & Co.,
591 F.3d 164, 174 (3d Cir. 2009) (explaining that application
of the law of the case doctrine requires “the same parties and
issues”).

*17  Defendant seeks to rely on the Court's order denying
Former Plaintiffs’ third motion for class certification as to the
Selected Claims as law of the case. ECF No. 392. However,
none of the remaining Plaintiffs in the instant case were
party to the third motion for class certification as to the
Selected Claims. See ECF No. 341. Only Former Plaintiffs
John Borzymowski, William Bon, and Matt Muilenburg filed
the third motion for class certification as to the Selected
Claims. Id. at 1. All three of Former Plaintiffs dismissed all of
their claims with prejudice on August 30, 2019. ECF No. 412
at 2. Thus, Defendant must show that law of the case doctrine
binds parties who did not join the previous motion.

Defendant cites Air Transport Ass'n of America to argue
that the “fact that the Selected and Parked Claims Plaintiffs
are not the ‘same parties’ does not preclude application
of law of the case” to the current Plaintiffs. Reply at 8.
However, Air Transport Ass'n of America is distinguishable.
In Air Transport Ass'n of America, the district court issued
a summary judgment decision against two airline industry
trade organizations. 1999 U.S. Dist. LEXIS 8747, at *6, *9.
In the wake of that decision, two members of the airline
industry trade organizations, United and FedEx, filed their
own motions for summary judgment on the same issues. Id.
at *9. The Air Transport Ass'n of America court noted that
the law of the case doctrine “typically applies to decisions
involving the same parties.” Id. at *16 n.3. However, the Air
Transport Ass'n of America court nevertheless determined
that because United and FedEx were members of the two
airline industry trade organizations, and because the trade
organizations “brought this case on behalf of their members,”
United and FedEx were bound by the court's previous
decisions in the case. Id. at *13–18.

In the instant case, the Court concludes that it would
be improper to deviate from the Ninth Circuit's general
rule that law of the case requires an identity of parties.
Maybusher, 735 F.2d at 370. Defendant argues that the current
Plaintiffs should be bound by the law of the case doctrine
because the Plaintiffs “have participated in this litigation
as class representatives from the onset, represented by the
same counsel as the Selected Claims Plaintiffs, in pursuit
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of the same Comcast-compliant damages survey.” Mot. at
15. However, unlike Air Transport Ass'n of America, the
identity of the current Plaintiffs does not overlap with that
of the Former Plaintiffs who filed the third motion for class
certification as to the Selected Claims and dismissed all of
their claims with prejudice. As Plaintiffs note, with respect to
these two groups, “there is no overlap between the individual
plaintiffs, there is no overlap between the states in which they
reside, there is no overlap between the claims they bring, and
there is no overlap between the putative classes they seek
to represent.” Opp'n at 18. Accordingly, it is impossible for
the Court to say that Former Plaintiffs John Borzymowski,
William Bon, and Matt Muilenburg sought class certification
“on behalf of” the current Plaintiffs in a way that would render
the law of the case doctrine applicable as to class certification
of the Parked Claims. 1999 U.S. Dist. LEXIS 8747, at *13.

The Court concludes that the law of the case doctrine is
inapplicable to Plaintiffs because Plaintiffs were not party to
Former Plaintiffs’ third motion for class certification as to
the Selected Claims. For the sake of completeness, the Court
further proceeds to analyze the question of whether the issue
of the Plaintiffs’ class certification as to the Parked Claims has
already been “decided explicitly or by necessary implication”
in the instant case.

2. Law of the Case Only Applies to
“Issues Previously Decided” by the Court

*18  In order for the law of the case doctrine to bar
the Plaintiffs’ class certification as to the Parked Claims,
the issue of Plaintiffs’ class certification must have been
either explicitly decided or decided by implication by the
Court's earlier decision. According to Defendant, the Court
resolved the issue of Plaintiffs’ class certification as to the
Parked Claims by “ruling that Boedeker 2 did not meet the
requirements of Comcast and by precluding their reliance
on Boedeker 3 as ‘severely prejudicial’ to [Defendant] and
‘also untimely.’ ” Mot. at 12. These rulings, Defendant
argues, necessarily demonstrate that Plaintiffs will be unable
to satisfy Federal Rule of Civil Procedure 23(b)(3). Plaintiffs,
on the other hand, maintain that Plaintiffs are “not seeking to
relitigate any issue already addressed by the Court,” and that
law of the case is therefore inapposite. Opp'n at 16. The Court
agrees with Plaintiffs. The issue of whether Plaintiffs’ class
certification as to the Parked Claims should be denied has not
yet been decided.

In the Ninth Circuit, “[t]he law of the case acts as a bar
only when the issue in question was actually considered and
decided by the first court.” United Steel Workers of Am.
v. Retirement Income Plan for Hourly-Rated Employees of
ASARCO, Inc., 512 F.3d 555, 564 (9th Cir. 2008) (internal
quotation marks and citation omitted). “The law of the case
doctrine applies only when the issue was ‘decided explicitly
or by necessary implication in the previous disposition.’ ”
United States v. Lummi Nation, 763 F.3d 1180, 1187 (9th Cir.
2014) (quoting Lower Elwha Band of S'Klallams v. Lummi
Indian Tribe, 235 F.3d 443, 452 (9th Cir. 2000)).

In the order denying Former Plaintiffs’ third motion for class
certification as to the Selected Claims, the Court did not
explicitly decide whether Plaintiffs would be entitled to class
certification as to the Parked Claims. Thus, in order for the
law of the case doctrine to apply, Defendant must argue that
the Court reached the issue of Plaintiffs’ class certification
as to the Parked Claims “by necessary implication.” Lummi
Nation, 763 F.3d at 1187. Defendant points to the facts that
the Court rejected Boedeker 2 as inadequate to satisfy Federal
Rule of Civil Procedure 23(b)(3) under Comcast Corp. v.
Behrend, 569 U.S. 27 (2013). Defendant also notes that the
Court held that Boedeker 3 was untimely and could not be
utilized to satisfy Comcast. According to Defendant, these
holdings implicitly resolve the issue of the Plaintiffs’ class
certification as to the Parked Claims as well. Mot. at 12.

This is not so. The crux of Defendant's argument is that
Plaintiffs have conceded that Plaintiffs will rely on Boedeker
3 in order to satisfy Federal Rule of Civil Procedure 23(b)(3).
Id. At the July 29, 2019 case management conference in the
instant case, Plaintiffs represented as follows: “Your Honor,
just for clarity, so as not to run afoul again, [Boedeker 3] is the
survey that we were going to proceed on. That is something
which, of course, has been disclosed, they have it.... I think
the due process rights of the putative class members of the
Parked Claims are entitled to have us move forward on that
third survey.” ECF No. 406 at 26:21–27:6. Plaintiffs further
represented: “We are not planning to do another survey....
We are planning to move forward at this point on that—with
[Boedeker 3] as our expert [report].” Id. at 27:7–15.

It is also true that Plaintiffs have repeatedly litigated in the
instant case in a way that suggests Plaintiffs’ belief that legal
and factual rulings on the Selected Claims could dispose of
the Parked Claims. See, e.g., ECF No. 402 at 2 n.1 (explaining
that Parked Claim was “render[ed] moot” by Court's order on
summary judgment as to the Selected Claims); ECF No. 117
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at 3 (stipulating to dismissal with prejudice of claim under
Song-Beverly Consumer Warranty Act, a Parked Claim, on
the basis of the Court's order on motion to dismiss on Selected
Claims).

However, in briefing the instant motion, Plaintiffs change
course and now suggest that the Plaintiffs “are fully within
their rights to bring a wholly different damages model that
is supported by their legal claims and the evidence adduced
in this action.” Opp'n at 16. Plaintiffs’ representations at the
July 29, 2019 case management conference suggests that this
latest change in tack may be gamesmanship. However, for the
purposes of the application of the law of the case doctrine,
Plaintiffs’ argument has the effect that Plaintiffs desire. In
light of Plaintiffs’ new representation, the Court cannot
determine as a matter of law that Plaintiffs will necessarily be
unable to satisfy Federal Rule of Civil Procedure 23(b)(3), as
would be required for the law of the case doctrine to bar class
certification as to the Parked Claims.

*19  In sum, because Plaintiffs were not party to the third
motion for class certification as to the Selected Claims,
and because the Court did not decide the question of
class certification as to the Parked Claims by “necessary
implication” in the instant case, the Court DENIES
Defendant's motion to deny class certification to the extent
that Defendant argues that the law of the case doctrine bars
class certification in the instant case.

C. Comity Does Not Bar Class Certification of the
Parked Claims

Finally, Defendant argues that the Court should deny class
certification as to the Parked Claims on the basis of principles
of comity. Mot. at 15–17. Plaintiffs argue that comity has
no application in the instant case because “comity applies
across different courts, not across different parties prosecuting
different claims ... in a single litigation.” Opp'n at 19. The
Court agrees with Plaintiffs. Principles of comity have no
application in the instant case.

Defendant cites Smith v. Bayer Corp., 564 U.S. 299 (2011),
to argue that comity requires denial of class certification as to
the Parked Claims. In Smith, the United States Supreme Court
examined the relitigation exception to the Anti-Injunction
Act. Id. at 302. The formal holding of Smith is irrelevant
to the instant case. In the course of delivering that holding,
however, the United States Supreme Court explained that “our
legal system generally relies on principles of stare decisis and
comity among courts to mitigate the sometimes substantial

costs of similar litigation brought by different plaintiffs.” Id.
at 317. Defendant urges the Court to rely on this statement to
deny class certification as to the Parked Claims.

As the United States Supreme Court's statement makes clear
however, in Smith, the United States Supreme Court was
concerned with the possibility of repeated proceedings across
different state and federal courts. Id. at 317. The principle of
comity makes little sense when applied within the framework
of a single action before a single court. After all, it would
be incoherent for the Court to have comity with itself. See,
e.g., Darr v. Burford, 339 U.S. 200, 204 (1950), overruled
in part by Fay v. Noia, 372 U.S. 391 (1963) (explaining
that “the doctrine of comity between courts ... teaches that
one court should defer action on causes properly within
its jurisdiction until the courts of another sovereignty with
concurrent powers, and already cognizant of the litigation,
have had an opportunity to pass upon the matter”); McCabe
v. Lifetime Entm't Servs., LLC, 2018 U.S. Dist. LEXIS 3212,
2018 WL 1521860, at *46 (E.D.N.Y. Jan. 4, 2018) (explaining
that decision on class certification “would be entitled to
comity, since it is from a District Judge in the same circuit
resolving the same class issues” (emphasis added)); Comity,
Black's Law Dictionary (11th ed. 2019) (“A principle or
practice among political entities (as countries, states, or courts
of different jurisdictions) ....”).

For the foregoing reasons, the Court DENIES Defendant's
motion to deny class certification to the extent that Defendant
argues that principles of comity bar class certification as to
the Selected Claims. In sum, because the Court has concluded
that class certification as to the Parked Claims cannot be
denied based on issue preclusion, law of the case, or principles
of comity, the Court DENIES Defendant's motion to deny
class certification.

D. Boedeker 3 and Any Other New Expert Report
Would Be Untimely and Result in Severe Prejudice to
Defendant

*20  Notwithstanding the foregoing, the Court finds that
several additional observations are in order. The Court never
bifurcated discovery in the instant case. In fact, at the January
12, 2017 case management conference, the Court specifically
asked whether the parties wanted to proceed on discovery on
all twenty-two claims of the FACC. ECF No. 69 at 27:13–
15. With the sole exception of “transactional discovery, such
as sales information and customer names,” in states that
correspond to the Parked Claims, both parties agreed that
discovery should indeed proceed across all twenty-two claims
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at once. ECF No. 57; ECF No. 69 at 27:13–21, 28:10–11 (The
Court: “Are we anticipating that if and when the discovery
stay is lifted, is that on all 22 claims, or is it only on this
narrow set of ten claims?” // Mr. Singh: “I think everything.” //
Mr. Wright: “I agree that we don't want to bifurcate discovery
so we're in agreement with that.”). In the Court's January
12, 2017 case management order, the Court memorialized
this agreement and held that “there will be no bifurcation
of discovery” in the instant case. ECF No. 57. When the
Court lifted the stay of discovery on August 2, 2017, ECF
No. 109, discovery in the instant case therefore proceeded
simultaneously across all twenty-two claims. Consistent with
this decision, the Court scheduled the close of fact and expert
discovery with no distinction between any of the Plaintiffs,
and with no distinction between the Selected Claims and the
Parked Claims. ECF Nos. 57, 109, 145, 268.

Plaintiffs have well understood this discovery structure.
Indeed, Plaintiffs seemingly concede that discovery
proceeded across all twenty-two claims simultaneously. See
Opp'n at 12 (discussing the “common discovery conducted
in this case” as to both the Selected Claims and the Parked
Claims). Over the course of the instant case, the “Plaintiffs
produced documents, responded to written discovery, and
sat for depositions before the fact discovery cutoff” across
all twenty-two claims. Mot. at 11. For example, the parties
conducted depositions of Plaintiffs who at that point alleged
only Parked Claims. See ECF No. 410-1 (deposition of
Jason Petty of Utah); ECF No. 410-2 (deposition of Todd
Cleary of California); ECF No. 410-3 (deposition of Michael
Pajaro); ECF No. 410-4 (deposition of Brooke Corbett);
ECF No. 410-5 (deposition of Kathleen Baker); ECF No.
410-6 (deposition of Kyle Maxim on behalf of Heirloom
Estate Services, Inc.); ECF No. 410-7 (deposition of Thomas
Davidson).

Further, Plaintiffs submitted expert reports that addressed all
twenty-two of Plaintiffs’ claims. For example, in Plaintiffs’
technical expert reports, Plaintiffs’ technical expert provided
opinions about both the iPhone 6 and the iPhone 6 Plus,
notwithstanding the fact that the Plaintiffs that alleged
Selected Claims only owned iPhone 6 Plus devices. ECF
378-10. Moreover, Plaintiffs’ technical expert tested and
analyzed the touchscreens of all Plaintiffs, including Plaintiffs
that only alleged Parked Claims. Id. at 60–61, ¶¶ 181–83.

Similarly, Plaintiffs’ damages expert reports also addressed
all twenty-two of Plaintiffs’ claims. The Boedeker 3 survey
included participants from all states, not just states that

corresponded to the Selected Claims. ECF No. 341-3
at 14. Moreover, Boedeker 3 addressed the inoperability
percentages alleged by Plaintiffs Michael Pajaro, Kathleen
Baker, Brooke Corbett, and Heirloom Estate Services, Inc.,
notwithstanding the fact that these Plaintiffs only alleged
Parked Claims. Id. ¶ 22 n.2. As with Plaintiffs’ technical
expert reports, Boedeker 3 also discussed both the iPhone
6 and the iPhone 6 Plus, notwithstanding the fact that the
Plaintiffs that alleged Selected Claims only owned iPhone 6
Plus devices. E.g., id. at 8. Further, Boedeker 3 purported to
provide a damages model that can be used to “calculate class-
wide damages” across all Plaintiffs’ putative classes, not just
the putative classes based on the Selected Claims. Id. ¶ 83.

In light of the discovery structure that the Court imposed, the
operative January 18, 2019 and February 15, 2019 deadlines
for the exchange of expert reports applied to the Parked
Claims as well as the Selected Claims. ECF No. 268. Thus,
Plaintiffs may not rely on Boedeker 3 as to the Parked Claims
because it is remains untimely and prejudicial.

The Court finds it necessary to recap why this is so. Plaintiffs
have filed three motions for class certification, two completed
damages surveys, and one hypothetical damages survey, but
have been unable to produce a compliant damages model—
even with the benefit of Defendant's many briefs and expert
reports identifying flaws in Plaintiffs’ multiple damages
models.

*21  After the Court denied Plaintiffs’ first motion for class
certification as to the Selected Claims and identified the
Comcast flaws in Plaintiffs’ damages model on May 8, 2018,
the Court gave Plaintiffs an opportunity to file a second
motion for class certification as to the Selected Claims on
November 8, 2018 as Plaintiffs requested. ECF No. 268. At
the October 31, 2018 case management conference, Plaintiffs’
counsel stated that after receiving the Court's May 8, 2018
order denying Plaintiff's first motion for class certification as
to the Selected Claims, “we immediately worked with our
expert following the receipt of that order and following the
status conference. And the, the methodology that Your Honor
talked about in her order is easily done, has been done as a
matter of fact.” ECF No. 276 at 6:4-8.

Yet Plaintiffs’ November 8, 2018 second motion for class
certification as to the Selected Claims relied on a hypothetical
Boedeker survey. ECF No. 314 at 2. Then, after Plaintiffs’
second motion for class certification as to the Selected Claims
was fully briefed on December 20, 2018 and Defendant's
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motion to exclude Boedeker's supplemental declaration,
which discussed only a hypothetical survey, was fully
briefed on December 27, 2018, Plaintiffs served Defendant
with Boedeker 2, which contained a completed second
survey, on January 18, 2019. Id. at 3. Accordingly, the
Court denied without prejudice Plaintiffs’ second motion for
class certification as to the Selected Claims, and instructed
Plaintiffs to file a third motion for class certification as to the
Selected Claims based on Boedeker 2. Id.

Then, four days before the third motion for class certification
as to the Selected Claims was due, Plaintiffs asked the
Court for permission to complete a third survey and to
serve yet another Boedeker report. ECF No. 342 at 4.
Plaintiffs disingenuously claimed that they discovered the
manifestation rate errors in the second survey on February 28,
2019, and thus needed to conduct a third survey. Id. However,
Plaintiffs had known about that manifestation rate errors since
at least February 7, 2019, when Defendant identified the
errors in a motion on the public docket. Id. at 4–5. Plaintiffs
responded to that motion on February 11, 2019, ECF No.
310, and Defendant's two rebuttal expert reports served on
February 15, 2019 identified the same errors and other flaws
with the second survey.

Thus, Plaintiffs’ late March 1, 2019 request to complete a
third survey and yet another Boedeker report came after
Defendant's two February 15, 2019 expert reports identified
additional flaws in Boedeker 2. Id. at 5. At that point,
Defendant had already had to brief Plaintiffs’ first and second
motions for class certification as to the Selected Claims
and rebut three different surveys: Boedeker 1, Boedeker's
hypothetical survey, and Boedeker 2. Id. Accordingly, on
March 6, 2019, the Court denied Plaintiffs’ late request to
create yet another survey and damages expert report for the
following reasons:

Because Plaintiffs had notice
of Boedeker's transposition error
almost a month in advance of
their administrative motion; because
Plaintiffs’ motion comes after Apple
already served its rebuttal expert
reports in response to Boedeker's
January 18, 2019 expert report and
new survey; because Apple has
already had to fully brief class
certification twice and is required

to do so a third time; and because
this would be the fourth time Apple
would need to rebut Boedeker's survey
or a hypothetical survey; the Court
DENIES Plaintiffs’ administrative
motion to redo Boedeker's expert
survey and expert report.

Id.

Plaintiffs flagrantly violated this Court's March 6, 2019 order
and served Boedeker 3 on Defendant on March 25, 2019, only
four days before the March 29, 2019 due date for Defendant's
opposition to Plaintiffs’ third motion for class certification
as to the Selected Claims. ECF No. 359 at 1. Defendant
represents that the Boedeker 3 was “substantially different
than the last version, and it does far more than simply correct
‘transposed numbers.’ ” ECF No. 357 at 1. Accordingly, the
Court reaffirmed its order denying Plaintiffs’ request to serve
Boedeker 3. ECF No. 359; see Quevedo v. Trans-Pacific
Shipping, Inc., 143 F.3d 1255, 1258 (9th Cir. 1998) (holding
that the district court did not abuse its discretion in excluding
late expert report produced after the deadline ordered by the
district court).

*22  Plaintiffs repeatedly failed to produce a damages
model that satisfies Comcast, despite three motions for
class certification as to the Selected Claims, two completed
Boedeker surveys, and one hypothetical Boedeker survey,
and despite the benefit of the many filings identifying
flaws in Plaintiffs’ damages models, including the Court's
May 8, 2018 order, Defendant's three oppositions to class
certification, and Defendant's rebuttals to two Boedeker
surveys and one hypothetical Boedeker survey. Allowing
Plaintiffs a fourth attempt to produce a Comcast-compliant
damages model would be severely prejudicial to Defendant.
Comcast does not require the Court or Defendant to engage in
an endless cycle of flawed attempts to produce a satisfactory
damages model.

The Court also observes that when Plaintiffs asked the Court
for leave to complete a third survey and third Boedeker report
on March 1, 2019, Plaintiffs stated that the manifestation risk
rate error was the only “clerical error” in Boedeker 2. ECF
No. 335 at 2. Then, on March 29, 2019, Defendant filed its
opposition to the third motion for class certification as to the
Selected Claims, in which Defendant pointed out Boedeker
2's failure to account for Defendant's one-year warranty,
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among other flaws. ECF No. 363 at 4. Only after Defendant's
March 29, 2019 opposition did Plaintiffs belatedly claim on
April 12, 2019 that the warranty omission too was a “clerical
error.” ECF No. 368 at 3–4. Plaintiffs continually claim that
each successive flaw with their damages model is a “clerical
error.”

In light of all of the foregoing, to the extent that Plaintiffs
now intend to rely on Boedeker 3 as to the Parked Claims,
Plaintiffs will not be permitted to do so. Nor will Plaintiffs be
permitted to file any other untimely expert report bearing any
other name. Fact discovery has been closed since November
2, 2018, and expert discovery has been closed since March
8, 2019. ECF No. 268. The sole exception that the Court
contemplated was for “transactional discovery, such as sales
information and customer names,” in states that correspond to
the Parked Claims. ECF No. 57 at 1; ECF No. 406 at 53:25–
54:1; ECF No. 268 (outlining deadlines). Even if the doctrines

of issue preclusion, law of the case, or comity do not bar class
certification as to the Parked Claims, Defendant is indeed
correct that Boedeker 3 remains untimely and that allowing
Plaintiffs to rely on Boedeker 3 or any other untimely expert
discovery would still “result in severe prejudice” to the
Defendant. ECF No. 392 at 16.

IV. CONCLUSION
For the foregoing reasons, the Court DENIES Defendant's
motion to deny class certification.

IT IS SO ORDERED.

All Citations

Slip Copy, 2019 WL 6251180

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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2020 WL 5545156
Only the Westlaw citation is currently available.

United States District Court, N.D. California,
San Jose Division.

FTC - FORWARD THREAT
CONTROL, LLC, Plaintiff,

v.
DOMINION HARBOR ENTERPRISES, LLC;
Dominion Harbor Group, LLC; Monument
Patent Holdings, LLC; Monument IP Fund
1, LLC; and FTC Sensors, LLC, Defendants.

Case No. 5:19-cv-06590-EJD
|

Signed 09/16/2020

Attorneys and Law Firms

Ryan Tyz, Ciara N. McHale, Tyz Law Group PC, San
Francisco, CA, Gregg Aaron Myers, PMRK Law, LLP,
Larkspur, CA, for Plaintiff.

John J. Edmonds, Edmonds & Schlather, PLLC, Los Angeles,
CA, for Defendants.

ORDER DENYING DEFENDANTS DOMINION
HARBOR ENTERPRISES, LLC, DOMINION

HARBOR GROUP, LLC, MONUMENT
PATENT HOLDINGS, LLC AND MONUMENT

IP FUND 1, LLC'S MOTION TO DISMISS;
AUTHORIZING JURISDICTIONAL DISCOVERY

Re: Dkt. No. 32, 51

EDWARD J. DAVILA, United States District Judge

*1  This is a suit for breach of contract. Plaintiff FTC-
Forward Threat Control, LLC (“Forward Threat”) agreed to
assign its patents to Defendant FTC Sensors, LLC (“FTC
Sensors”) and in turn, FTC Sensors agreed to pay Forward
Threat licensing revenues. Forward Threat did not receive
the contractually agreed upon payments, and this lawsuit
ensued. Presently before the Court is Defendants Dominion
Harbor Enterprises, LLC (“DHE”), Dominion Harbor Group,
LLC (“DHG”), Monument Patent Holdings, LLC (“MPH”)
and Monument IP Fund 1, LLC's (“MIPF”) (collectively
“Movants”) motion to dismiss pursuant to Rule 12(b)(2) for

lack of personal jurisdiction. Dkt. No. 32. Movants, who are
not parties to the contract, represent that they are Texas LLCs
with offices and operations in Texas, and that they lack the
requisite minimum contacts with California to confer this
Court with personal jurisdiction. Movants’ jurisdictional facts
are presented primarily through the declaration of Matthew
DelGiorno, President of DHE. Forward Threat opposes the
motion and requests leave to conduct jurisdictional discovery.
Dkt. No. 34. Pursuant to Civil Local Rule 7-1(b), the Court
finds it appropriate to take this matter under submission for
decision on the basis of the briefing filed by the parties,
without oral argument. For the reasons discussed below,
Movants’ motion will be denied without prejudice to renew
the motion after Forward Threat has completed jurisdictional
discovery.

I. BACKGROUND

A. The Agreement
Plaintiff Forward Threat is a small business formed and
owned by Frank Zajac (“Zajac”). Compl. ¶ 2. Zajac (along
with two others) is the named inventor of a group of
six patents relating to threat sensor technology. Id. These
patents were assigned to Forward Threat (the “Patents”). Id.
Defendant DHG is in the business of monetizing patents by,
among other things, acquiring patents and forming separate
entities for the primary purposes of owning the patents and
obtaining compensation for infringement. Id. ¶ 34.

Between April and July of 2015, Zajac 1  and David Pridham
(“Pridham”), Chief Executive Officer of DHG, negotiated a
Patent Purchase Agreement (the “Agreement”). Id. ¶¶ 3, 64.
Initially, Zajac proposed to sell the Patents. Id. ¶ 62. Later,
Zajac and Pridham negotiated a “promissory note structure
tied to monetization” and guaranteed minimum payments
over two years. Id. On or about July 31, 2015, Pridham,
in his capacity as CEO of DHG, sent Forward Threat a
proposed agreement marked “DHG DRAFT OF 07/31/2015”
that incorporated these payment terms. Id. ¶ 66; Ans. ¶ 66.
During the negotiations, the drafts of the Agreement left
blank the name of the entity that would acquire the Patents.
DelGiorno Decl. ¶¶ 9, 17.

1 Zajac's counsel communicated with Pridham via
email. DelGiorno Decl. ¶ 7.

The Agreement was executed on August 11, 2015. Compl.
¶ 70, Ex. 1. As set forth in the Agreement, Forward Threat
agreed to assign the Patents to Defendant FTC Sensors, an
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entity Pridham had created four days prior. Id. ¶¶ 5, 71.
FTC Sensors had previously been named Monument Tech
Rho (“MTR”). DelGiorno Decl. ¶ 5. FTC Sensors is a Texas
limited liability company with its principal place of business
in Plano, Texas. Compl. ¶ 47.

*2  The Agreement attached and incorporated by reference
a Patent Assignment, which provided in pertinent part that
Forward Threat “does hereby sell, transfer, convey, assign
and deliver to Assignee all of Assignor's right, privilege, title
and interest in, to and under the Patents ... to be held by
Assignee for Assignee's own use and enjoyment” and for the
use and enjoyment of Assignee's “legal representatives.” Dkt.
No. 9-1 at 16. In exchange, FTC Sensors agreed to, among
other things, pay Forward Threat (a) 20% of gross recoveries
received from licensing and litigation on a quarterly basis
commencing with the calendar quarter ending September 30,
2015, and (b) “Guaranteed ... Future Cash Payment[s]” of
$500,000 per year for the first two years (for the periods
of July 1, 2015 to June 30, 2016, and July 1, 2016 to
June 30, 2017), with “true up payments” due no later than
October 15, 2016 and October 15, 2017, respectively. Compl.
¶ 72. The Agreement included a provision requiring FTC
Sensors to maintain complete records for the computation
and confirmation of payments due to Forward Threat and
allowing Forward Threat “to examine and audit” all of FTC
Sensors's records and accounts “as may contain information
bearing on the amounts payable” to Forward Threat. Id. ¶ 81.
The Agreement required FTC Sensors to return the Patents
to Forward Threat after two years upon written demand by
Forward Threat. Id. ¶ 8.

The Agreement included a forum selection clause providing
that California courts shall have “sole and exclusive
jurisdiction in any dispute or controversy arising out of or
relating to” the Agreement. Agreement § 8.6. Further, the
Agreement specified that the performance and interpretation
of the Agreement “shall be governed by the substantive law
of the State of Delaware, USA, exclusive of its choice of law
rules.” Id.

Pridham, in his role as CEO of DHG, approved virtually all
of the material terms of the Agreement before he created FTC
Sensors. Compl. ¶¶ 9, 47.

B. The Alleged Breach of Agreement
FTC Sensors allegedly breached the Agreement in three
respects. Id. ¶ 97. First, FTC Sensors failed to make the
contractually required payments. Id. ¶ 16. FTC Sensors made

only two payments to Forward Threat in 2016: $6,921.40 on
May 3rd and $16,000.00 on September 1st. Id. ¶ 75. FTC
Sensors failed to make the “true-up” payment for 2016. Id. ¶

76. FTC Sensors made no payments in 2017. Id. ¶¶ 77-78. 2

2 FTC Sensors admits that it did not make “true-
up” payments and did not make payments in
2017. Answer ¶¶ 75-78, 129. Movants assert,
however, that Forward Threat agreed in writing
that it had released the claim for further payments,
and therefore FTC Sensors owes Forward Threat
nothing. Reply at 8.

Second, FTC Sensors refused to account for the money due
to Forward Threat and would not allow Forward Threat to
examine and audit FTC Sensors's records. Id. ¶ 82. FTC
Sensors acknowledges that Forward Threat asked for copies
of FTC Sensors's license and settlements agreements. Answer
¶ 82. FTC Sensors maintains, however, that the agreements
have confidentiality provisions that prohibit them from being
provided to Forward Threat. Id. ¶ 83.

Third, FTC Sensors refused to transfer the Patents back to
Forward Threat. Id. ¶ 87. When Forward Threat demanded
the return of the Patents, “FTC Sensors refused to return them
and instead held them hostage in an effort to force [Forward
Threat] to forfeit its right to review licensing records and the

payments it was owed under the Agreement.” Id. ¶ 17. 3

3 There has been no return transfer of the Patents.
According to Movants, Forward Threat has
reneged on its agreement to sign the Transfer
Agreement. Reply at 8.

Forward Threat asserts claims against each of the Defendants
named in this action, individually and collectively, for breach
of contract, conversion, accounting, unjust enrichment, and

quantum meruit. 4  Although FTC Sensors is the only
Defendant who signed the Agreement, Forward Threat
alleges that all of the other Named Defendants are alter egos of
FTC Sensors, or alternatively, are vicariously liable for FTC
Sensors's actions. Id. ¶¶ 59, 60.

4 Pridham is not named as a Defendant.

C. Jurisdictional Allegations
Forward Threat alleges that this Court has specific personal
jurisdiction over the Movants pursuant to the Agreement's
California forum selection provision because (a) they are alter
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egos of FTC Sensors; (b) they are intended beneficiaries of
the Agreement; (c) their conduct is so closely related to the
contractual relationship between Forward Threat and FTC
Sensors that it was foreseeable they would be bound by the
forum selection provision; (d) DHG negotiated and accepted
the forum selection provision in the course of negotiating the
Agreement; and (e) Defendants created and undercapitalized
FTC Sensors and caused it to agree to the forum selection
provision in an attempt to fraudulently and unfairly deprive
Forward Threat of the ability to recover damages and other
relief for breach of the Agreement. Id. ¶ 28.

*3  When negotiations over the Agreement began, only
DHG and Defendant MPH existed. MPH is a “litigation
affiliate” of DHG. McHale Decl., Exs. 1, 7-8. In May 2015,
while negotiations over the Agreement were ongoing, MPH
formed MTR, with Pridham as CEO and MPH as MTR's
sole manager. Id., Ex. 12. MTR was to acquire a patent
portfolio when the appropriate opportunity presented itself
and was not capitalized at its founding. DelGiorno Decl. ¶¶
25, 28. In early August 2015, which was after the $1 million
guaranteed payment and forum selection clause had been
added to the Agreement, MTR was renamed to FTC Sensors
and designated by Pridham to hold Forward Threat's Patents.
Id. ¶¶ 23, 26. Pridham is the CEO of DHG, MPH and FTC
Sensors. Answer ¶ 51.

Approximately five months after the Agreement was
executed, DHG became the wholly owned subsidiary of
Defendant DHE, a holding company. McHale Decl., Exs. 16,
19. DHE, in turn, formed MIPF. Id., Ex. 20. Pridham is the
CEO and sole managing member of DHE. Id. Exs. 16, 19;
Answer ¶ 51. DHE next became the sole managing member
and parent entity for DHG, MPH and MIPF. Id. In May 2019,
more structural changes were made. This time, FTC Sensors
ceased to be wholly owned and managed by MPH and became
wholly owned and managed by MIPF. Id., Exs. 15, 21. In
turn, MIPF became wholly owned and managed by MPH. Id.
Although the corporate relationships among the Defendants
has changed over time, Pridham has kept a role in each entity:

• DHE, as its CEO and managing member;

• DHG, as its Chairman, CEO and managing member;

• MPH, as its CEO and through his position as a managing
member of DHE;

• MIPF, as its CEO and through his position as a managing
member of MPH; and

• FTC Sensors, as its CEO and through his position as
a managing member of MPH and current managing
member of MIPF.

Id., Exs. 1-21. Forward Threat alleges that the Defendants
collectively “orchestrated, directed and controlled the theft of
the Patents.” Compl. ¶ 28.

Forward Threat alleges that Movants are the alter ego
of FTC Sensors because, on information and belief, (a)
the parent and subsidiary companies commingle funds and
other assets; (b) the parents own 100% of their respective
subsidiaries; (c) the parents and subsidiaries use the same
offices, equipment, and employees; (d) the parents have used
the subsidiaries, in particular FTC Sensors, as a mere shell,
instrumentality, agency, or conduit for their affairs; (e) FTC
Sensors was not adequately capitalized for the corporate
undertaking at any time during its existence; (f) the parents
and/or subsidiaries disregarded corporate formalities such
as holding board meetings, keeping corporate records, and
acting through votes of the corporate board; (g) the parents
and subsidiaries commingle their corporate records; (h) the
parents and subsidiaries have identical managers and officers;
(i) the parents diverted the subsidiaries’ assets to the parents’
uses; and (j) any FTC Sensors funds were entirely siphoned
off by its parents. Compl. ¶ 59.

Alternatively, Forward Threat alleges that this Court has
general personal jurisdiction over the Movants because they
purchased patents from California residents, marketed and
licensed patents to California residents, entered credentialed
relationships with California-based licensees, and filed patent
litigations in California. Id. ¶ 29. According to Forward
Threat, the Movants regularly appear as parties to litigation
in California federal courts, having litigated patents in more
than 20 actions in California in the last two and a half years
alone, including ten cases in the Northern District. Id. ¶ 29.

II. FORWARD THREAT'S ADMINISTRATIVE
MOTION
Approximately two months after the Movants filed their
reply brief, Forward Threat filed an administrative motion
for leave to file supplemental evidence and a surreply. Dkt.
No. 51. The supplemental evidence consists of evidence
obtained through discovery which Forward Threat now offers
to support jurisdictional allegations in the Complaint. The
surreply contains legal arguments to rebut points Movants
purportedly raised for the first time in their reply. Movants
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oppose the motion for two reasons. First, Movants contend
the motion is untimely, having been filed over two months
after they filed their reply brief and over two weeks after
the motion to dismiss was taken under submission by the
Court. Second, Movants contend that there is no good cause
to warrant consideration of the supplemental evidence and
arguments.

*4  The administrative motion for leave to file supplemental
evidence obtained through discovery is granted. The
supplemental evidence was not produced until April 2 and 3,
2020, after briefing on the motion to dismiss was completed.
The supplemental evidence is relevant to the jurisdictional
issues raised in the motion to dismiss and Forward Threat was
reasonably diligent in filing its administrative motion to bring
this new evidence to the Court's attention. The administrative
motion to file a surreply is denied, as is Movants’ request to
file a brief in response to the surreply. The Court does not
require any additional briefing on the legal arguments at this
time.

III. STANDARDS
Federal Rule of Civil Procedure 12(b)(2) allows a party to
challenge the Court's personal jurisdiction over another party.
“In opposition to a defendant's motion to dismiss for lack
of personal jurisdiction, the plaintiff bears the burden of
establishing that jurisdiction is proper.” Boschetto v. Hansing,
539 F.3d 1011, 1015 (9th Cir. 2008) (citing Sher v. Johnson,
911 F.2d 1357, 1361 (9th Cir. 1990)). If a court decides the
motion without an evidentiary hearing, “the plaintiff need
only make a prima facie showing of the jurisdictional facts.”
Id. (quoting Caruth v. Int'l Psychoanalytical Ass'n, 59 F.3d
126, 127–28 (9th Cir. 1995)); see also Pelican Commc'ns
v. Schneider, No. 14-4371 EMC, 2015 WL 527472, at *2
(N.D. Cal. Feb. 6, 2015). In such cases, the inquiry is whether
the plaintiff's pleadings and affidavits make “a prima facie
showing of personal jurisdiction.” Schwarzenegger v. Fred
Martin Motor Co., 374 F.3d 797, 800 (9th Cir. 2004). A
prima facie showing means that a plaintiff demonstrates facts
that, if true, would support jurisdiction over the defendant.
Harris Rutsky & Co. Ins. Services, Inc. v. Bell & Clements
Ltd., 328 F.3d 1122, 1129 (9th Cir. 2003). Uncontroverted
allegations in the plaintiff's complaint must be taken as
true, and any conflicts between the parties over statements
contained in affidavits must be resolved in the plaintiff's
favor. Schwarzenegger, 374 F.3d at 800; see also Pelican
Commc'ns, 2015 WL 527472, at *2 (court may not assume
the truth of allegations in a complaint which are contradicted
by affidavit).

A court's power to exercise jurisdiction over a party is limited
by both statutory and constitutional considerations. First, a
long-arm statute must confer jurisdiction over a defendant.
Pebble Beach Co. v. Caddy, 453 F.3d 1151, 1154–55 (9th
Cir. 2006) (citing Fireman's Fund Ins. Co. v. Nat'l Bank of
Coops., 103 F.3d 888, 893 (9th Cir. 1996)). California's long
arm statute is coextensive with the limits of due process.
Daimler AG v. Bauman, 571 U.S. 117, 125 (2014). Therefore,
the jurisdictional analyses under California law and federal
law are the same. Nuance Comm'ns v. Abbyy Software House,
626 F.3d 1222, 1230 (Fed. Cir. 2010).

Second, for a court to exercise personal jurisdiction over
a nonresident defendant consistent with due process, that
defendant must have “certain minimum contacts” with the
relevant forum such that the exercise of jurisdiction “does
not offend traditional notions of fair play and substantial
justice.” Schwarzenegger, 374 F.3d at 801 (quoting Int'l Shoe
Co. v. Washington, 326 U.S. 310, 316 (1945)); Asahi Metal
Indus. Co. v. Super. Ct. of Cal., Solano Cnty., 480 U.S.
102, 109 (1987) (“[T]he constitutional touchstone” of the
determination whether an exercise of personal jurisdiction
comports with due process “remains whether the defendant
purposefully established ‘minimum contacts’ in the forum
State.”) (quoting Burger King Corp. v. Rudzewicz, 471 U.S.
462, 474 (1985)).

Under the minimum contacts test, personal jurisdiction can
be either “general” or “specific.” Doe v. Unocal Corp., 248
F.3d 915, 923 (9th Cir. 2001) (per curiam), abrogated on other
grounds by Daimler AG v. Bauman, 571 U.S. 117 (2014).
“A court may exercise specific jurisdiction where the cause
of action arises out of or has a substantial connection to
the defendant's contacts with the forum.” Glencore Grain
Rotterdam B.V. v. Shivnath Rai Harnarain Co., 284 F.3d 1114,
1123 (9th Cir. 2002) (citing Hanson v. Denckla, 357 U.S.
235, 251 (1958)). “Alternatively, a defendant whose contacts
are substantial, continuous, and systematic is subject to a
court's general jurisdiction even if the suit concerns matters
not arising out of his contact with the forum.” Id. (citing
Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S.
408, 415 n.9 (1984)).

IV. DISCUSSION
*5  Forward Threat asserts three bases for this Court

to exercise personal jurisdiction over the Movants. First,
Forward Threat contends that under Ninth Circuit precedent,
Manetti–Farrow, Inc. v. Gucci America, Inc., 858 F.2d
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509, 514 n. 5 (9th Cir. 1988), the forum selection clause
binds the Movants even though they are not signatories to
the Agreement. Second, Forward Threat contends that the
Movants are subject to the Court's jurisdiction as alter egos
of FTC Sensors. Third, Forward Threat argues that Movants
are subject to the Court's general jurisdiction because they
are effectively at home here. Forward Threat reasons that
Movants, through their patent holding subsidiaries, are in
the business of regularly litigating patents against California
companies in California courts. Forward Threat also requests
the opportunity to conduct jurisdictional discovery.

A. Applicability of Forum Selection Clause to
Nonsignatories Under Manetti-Farrow

Forward Threat contends that Movants are bound by the
forum selection clause in the Agreement, even though they
are not signatories to the Agreement. In doing so, Forward
Threat relies on a collection of cases that stand for the general
proposition that “[a] forum-selection clause in an agreement
extends to ‘a range of transaction participants, parties and
non-parties.’ ” Ultratech, Inc. v. Ensure NanoTech (Beijing),
Inc., 108 F. Supp. 3d 816, 822 (N.D. Cal. 2015) (quoting
Manetti–Farrow, 858 F.2d at 514 n. 5).

In Manetti-Farrow, the plaintiff filed suit in the United
States against a domestic corporation, its European parent
corporation and various officers and directors of the corporate
entities. The plaintiff alleged that defendants had unlawfully
interfered with plaintiff's exclusive dealership agreement with
the domestic corporation. The district court dismissed the
case, holding that a forum selection clause in the exclusive
dealership agreement designating Florence, Italy as the forum
applied to all defendants. On appeal, the plaintiff argued
among other things, that the forum selection clause only
applied to the subsidiary as the signatory to the agreement and
not the parent corporation. Manetti-Farrow, 858 F.2d at 514,
n.5. The Ninth Circuit rejected the argument, reasoning that
the alleged conduct of the parent corporation was “so closely
related to the contractual relationship that the forum selection
clause applie[d] to all defendants.” Id.

In response, Movants argue that the choice of law provision
in the Agreement specifies that the substantive law of
Delaware, not California, governs the performance and
interpretation of the Agreement, and that the Third Circuit
(which encompasses Delaware) rejected Manetti-Farrow in
Dayhoff v. H.J. Heinz, 86 F.3d 1287, 1296 (3d Cir. 1996). In
Dayhoff, the Third Circuit held that a forum selection clause
in a distribution agreement “can be enforced only by the

signatories to those agreements ... and we decline to follow
the reasoning of ... the Ninth Circuit in Manetti-Farrow.” Id.
This holding, however, was not based on Delaware law. As
such, Dayhoff does not govern the outcome in this case.

In any event, the Ninth Circuit's Manetti-Farrow decision
does not govern this case for a different reason. The plaintiff in
Manetti-Farrow was a signatory to a forum selection clause.
Plaintiff sought to avoid, not to enforce, the clause against a
non-signatory parent corporation. The non-signatory parent
corporation succeeded in enforcing the forum selection clause
against plaintiff. Personal jurisdiction over the non-signatory
parent corporation was not at issue. In contrast, Forward
Threat is relying on a forum selection clause as a basis for
this Court to exercise personal jurisdiction over Movants even
though they are not signatories to the Agreement. As such,
this case is clearly distinguishable from Manetti-Farrow.

*6  Although personal jurisdiction was at issue in Ultratech,
that case is also distinguishable from the instant action.
In Ultratech, the court held that a corporate officer who
signed a contract on behalf of his company was subject to
the forum selection clause contained therein. Ultratech, 108
F. Supp. 3d at 823. The Ultratech court reasoned that the
forum selection could be enforced against the officer in his
individual capacity because the claims against the officer
related to the contractual relationship and the officer was
accused of subverting the very agreement he signed. Id. The
Ultratech court concluded that because the officer was subject
to the forum selection cause, the officer had consented to
personal jurisdiction in the designated forum, regardless of
the scope of his contacts with that forum. Id. Here, Pridham,
who is not a named Defendant, signed the Agreement on
behalf of FTC Sensors, not the Movants. Dkt. No. 9-1 at 13.
Therefore, Ultratech is not controlling.

The instant action is also distinguishable from the myriad of
other cases relied on by Forward Threat: not one of them
involved a signatory to a forum selection clause affirmatively
bringing suit in the specified forum against a nonsignatory
that was not otherwise subject to personal jurisdiction in
that forum. In Key Equip. Fin. v. Barrett Bus. Servs., No.
19-5122 RBL, 2019 WL 2491893 (W.D. Wash. June 14,
2019), the plaintiff sued the defendant in the state where
it was headquartered. Personal jurisdiction was thus not at
issue. Instead, the defendant moved to dismiss for forum
non conveniens. The Key Equip. Fin. court held that the
plaintiff was bound by a forum selection clause even as
a non-signatory to the agreement and accordingly granted
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defendant's motion. Personal jurisdiction was also not at
issue in Home Sav. of Am. v. FTI Consulting, Inc., No.
11-2641 IEG, 2012 WL 13175961 (S.D. Cal. Feb. 1, 2012).
There, the defendants relied on a forum selection clause
to obtain dismissal for improper venue. Likewise, in Univ.
Ops. Risk Mgmt., LLC v. Global Rescue LLC, No. 11-5969
SBA, 2012 WL 2792444 (N.D. Cal. Jul. 6, 2012), personal
jurisdiction over the defendant was not at issue. Rather,
the defendant sought to enforce a forum selection clause
against the plaintiff. The court granted the motion, reasoning
that the plaintiff was bound by a forum selection clause,
despite being a non-signatory, because plaintiff's conduct
was “closely related to the contractual relationship” of the
individual plaintiffs and defendant. Id. In White Knight Yacht,
LLC v. Certain Lloyds at Lloyd's London & Other London
Mkt. Insurers, 407 F. Supp. 3d 931 (S.D. Cal. 2019), the
plaintiff sought to avoid a forum selection clause, arguing
that it was not a signatory to the agreement. Likewise, in
Sharp Elecs. Corp. v. Hitachi Ltd. (In re Cathode Ray Tube
(CRT) Antitrust Litig.), No. 07-5944 SC, 2014 WL 1047207
(N.D. Cal. Mar. 13, 2014), it was the plaintiff, not defendant,
who sought to avoid a forum selection clause specifying the
Osaka District Court as the court of competent jurisdiction.
Defendant Toshiba successfully moved to dismiss the case
under the doctrine of forum non conveniens. Id. at *5. In
Oregon-Idaho Utils., Inc. v. Skitter Cable TV, Inc., No. 16-228
EJL, 2017 WL 3446290 (D. Id. Aug. 10, 2017), the plaintiff
filed suit in a forum other than the one specified in a
forum selection clause. The court granted the non-signatory
defendants’ motion to transfer the case consistent with the
forum selection clause. Id. at 9. Forward Threat has not cited
to, and this Court has not found, any case holding that a
non-signatory to a forum selection clause can be haled into a
forum that does not have personal jurisdiction over the non-
signatory.

The only analogous case cited by the parties is Wescott
v. Reisner, No. 17-6271 EMC, 2018 WL 2463614, at *3
(N.D. Cal. June 1, 2018). In Westcott, the plaintiff entered
into a partnership agreement with defendant that designated
California as the forum for any disputes arising out of the
agreement. The former spouse of the defendant was named
as a co-defendant and moved to dismiss the action for lack of
personal jurisdiction. The Wescott court held that because the
former spouse was not a party to the agreement, “she cannot
be said to have consented to the forum selection clause; thus,
she did not submit to the jurisdiction of California courts.”
Id. at *3. The same reasoning applies in the instant action.
Movants did not sign the Agreement, did not consent to the

forum selection clause, and therefore are not subject to the
jurisdiction of California courts absent other countervailing
considerations.

B. Alter Ego Allegations
*7  Forward Threat next contends that Movants are the

alter egos of FTC Sensors and, therefore, are subject to the
forum selection clause. If a corporation is the alter ego of
another corporation, courts may “pierce the corporate veil”
jurisdictionally and attribute contacts of one corporation to
the other for purposes of personal jurisdiction. Certified Bldg.
Prods., Inc. v. NLRB, 528 F.2d 968, 969 (9th Cir. 1976);
In re Chinese-Manufactured Drywall Prods. Liab. Litig.,
753 F.3d 521, 546-548 (5th Cir. 2014); see also Howard v.
Everex Systems, Inc., 228 F.3d 1057, 1069 n.17 (9th Cir.
2000) (“where the parent totally controls the actions of the
subsidiary so that the subsidiary is the mere alter ego of
the parent, jurisdiction is appropriate over the parent as
well”). “The standard for personal jurisdiction under an alter
ego theory is lower than the standard for liability under an
alter ego theory.” Television Events & Mkt., Inc. v. Amcon
Distrib. Co., 416 F. Supp. 2d 948, 962 (D. Haw. 2006) (citing
San Mateo County Transit District v. Dearman, Fitzgerald
and Roberts, Inc., 979 F.2d 1356, 1358 (9th Cir. 1992)).
Nevertheless, at the pleading stage, conclusory allegations
that a corporate entity is the alter ego of a defendant are
insufficient to survive a motion to dismiss. RAE Systems, Inc.
v. TSA Systems, Ltd., No. 04-2030 FMS, 2005 WL 1513124,
at *3 (N.D. Cal. June 24, 2005).

1. Choice-of-Law

As a preliminary matter, the parties present a choice of
law dispute. Movants contend that Texas alter ego law
applies, whereas Forward Threat contends that California law

applies. 5

5 Forward Threat asserts that California law applies
but states in a footnote that “[i]f the Court applies
Delaware law based on the choice of law provision
in the Agreement, the Delaware test is similar to
the tests articulated here.” Dkt. No. 34 at 24, n.4.
The Court holds that the choice of law provision in
the Agreement does not apply to the alter ego issue
because alter ego liability is collateral to and not
part of the parties’ Agreement. Wehlage v. EmpRes
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Healthcare Inc., 821 F. Supp. 2d 1122, 1127-28
(N.D. Cal. 2011).

A district court sitting in diversity jurisdiction generally
applies the substantive law of the forum state, including its
choice-of-law rules. Ferens v. John Deere Co., 494 U.S.
516, 524–25 (1990); Erie R.R. Co. v. Tompkins, 304 U.S.
64 (1938); Muldoon v. Tropitone Furniture Co., 1 F.3d 964
(9th Cir. 1993). Consistent with this general rule, at least one
district court in California has held that “[i]n diversity cases,
when determining whether contacts of a subsidiary may be
imputed to the parent for purposes of personal jurisdiction,
courts look to the choice-of-law rules of the forum state to
decide which state's substantive law on alter ego or agency
applies.” In re Hydroxycut Mktg. and Sales Practice Litig.,
810 F. Supp. 2d 1100, 1107 (S.D. Cal. 2011).

In California, courts decide choice of law questions by
applying the three-step “governmental interest” test. Senne v.
Kansas City Royals Baseball Corp., 934 F.3d 918, 929 (2019);
see also Schlumberger Logelco Inc. v. Morgan Equip. Co.,
No. 94-1776 MHP, 1996 WL 241951, at *3 (N.D. Cal. May
3, 1996).

First, the court determines whether the
relevant law of each of the potentially
affected jurisdictions with regard to
the particular issue in question is the
same or different. Second, if there is
a difference, the court examines each
jurisdiction's interest in the application
of its own law under the circumstances
of the particular case to determine
whether a true conflict exists. Third,
if the court finds that there is a
true conflict, it carefully evaluates
and compares the nature and strength
of the interest of each jurisdiction
in the application of its own law to
determine which state's interest would
be more impaired if its policy were
subordinated to the policy of the other
state, and then ultimately applies the
law of the state whose interest would
be the more impaired if its law were
not applied.

*8  Kearney v. Salomon Smith Barney, Inc., 39 Cal.4th 95,

108 (2006). 6  “Only if both [jurisdictions] have a legitimate
but conflicting interest in applying its own law will the court
be confronted with a ‘true conflict’ case.” Love v. Associated
Newspapers, Ltd., 611 F.3d 601, 610 (9th Cir. 2010).

6 Movants asserts that the three-step “governmental
interest” test is inapplicable. Dkt. No. 32 at 22. Yet,
Movants rely on cases that apply the “governmental
interest” test to argue that Texas alter ego law
applies. See id. (citing Leitner v. Sadhana Temple
of N.Y., No. 13-7902 MMM, 2014 WL 12588643,
at *15 (C.D. Cal. Oct. 17, 2014); Sunnyside Dev. v.
Opsys, No. 05-553 MHP, 2015 WL 1876106, at *3
(N.D. Cal. Aug. 8, 2005)).

Under California's governmental interest test, the Court must
first determine whether the law of alter ego in Texas and
in California differ. The Court concludes that there is a
difference. Under Texas law, the party seeking to pierce the
corporate view must show that (1) the alter ego exercised
complete control over the corporation with respect to the
transaction at issue and (2) such control was used to commit
a fraud or wrong that injured the party seeking to pierce the
veil. Bridas S.A.P.I.C. v. Gov't of Turkmenistan, 345 F.3d 347,
359 (5th Cir. 2003). In contrast, under California law, there
are two elements that must be alleged to invoke the alter ego
doctrine: “First, there must be such a unity of interest and
ownership between the corporation and its equitable owner
that the separate personalities of the corporation and the
shareholder do not in reality exist. Second, there must be an
inequitable result if the acts in question are treated as those
of the corporation alone.” Neilson v. Union Bank of Cal.,
290 F. Supp. 2d 1101, 1116 (C.D. Cal 2003) (quoting Sonora
Diamond Corp. v. Superior Court, 83 Cal. App. 4th 523, 526
(2000)). In short, Texas requires fraud to hold a party liable
for breach of contract based on an alter ego theory, whereas
California does not. Wild Rivers Waterpark Mgmt. LLC v.
Katy WP Group, LLC, No. 18-6522 JO, 2019 WL 6998669,
at *3 (C.D. Cal. Feb. 26, 2019) (“Texas requires a plaintiff to
establish that the ‘alter ego’ of a company perpetrated ‘actual
fraud’ for direct personal benefit, whereas California does
not”); 21X Capital Ltd. v. Werra, No. 06-4135 JW, 2008 WL
11355549, at *4 (N.D. Cal. Aug. 13, 2008) (“Since Plaintiffs
must show actual fraud to prove alter ego liability under
Texas law, the Court finds that there is a meaningful conflict
between the law of Texas and California on the issue.”).
Therefore, the Court must next consider the second prong
of the “governmental interest” test: whether there is a “true
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conflict.” Schlumberger, 1996 WL 241951, at *3; Leitner,
2014 WL 12588643, at *15.

For purposes of evaluating personal jurisdiction, the Court
finds that there is no “true conflict” because several Texas
courts have articulated the alter ego test consistently with
the California test. See Windecker v. Hang Wei, No. 18-898
LY, 2020 WL 4194017, at *3 (W.D. Tex. July 21, 2020)
(when analyzing personal jurisdiction based on alter ego
theory under Texas law, requiring unity between corporation
and parent such that the separateness of the corporation has
ceased and holding only the corporation liable would result
in injustice); Newell v. Moran Towing Corp., No. 09-58 TJW,
2009 WL 3157475, at *2 (E.D. Tex. Sept. 28, 2009) (same);
Rolls-Royce Corp. v. Heros, Inc., 576 F. Supp. 2d 765, 787
(N.D. Tex. 2008) (same); The Wimbledon Fund, SPC (Class
TT) v. Graybox, LLC, No. 15-6633 CAS, 2016 WL 7444701,
at *2 n.2 (C.D. Cal. Jun 13, 2016) (“California and Texas
apply substantively identical tests to determine when a party
may be held liable as the alter ego of another.”); Taurus IP,
LLC v. DaimlerChrysler Corp., 519 F. Supp. 2d 905, 919
(W.D. Wis. 2007) (applying Texas law). Texas courts also
consider a list of factors similar to California's “unity of
interest” factors in analyzing jurisdiction based on an alter ego
theory. For example, in Breckenridge Enterprises, Inc. v. Avio
Alternatives, LLC, No. 08-1782 M, 2009 WL 14698080, at
*5 (N.D. Tex. May 27, 2009), the court listed the following
factors as relevant to the alter ego analysis: “(1) whether
the individuals completely control the corporation; (2) the
level of financial integration between the individuals and
the corporation; (3) whether the corporation operates with
grossly inadequate capital; (4) whether the individuals use
the corporation's property as their own personal property; (5)
whether the individuals use the corporation to pay personal
obligations; and (6) whether the individuals act as if the
corporation is an extension of their own personal interests.”
In EsNtion Records, Inc. v. Jones TM, Inc., No. 07-2027 SAL,
2008 WL 2415977, at *4 (N.D. Tex. June 16, 2008), the
court considered the following factors as relevant to the alter
ego analysis: “(1) common stock ownership; (2) common
directors or officers; (3) common business departments; (4)
consolidated financial statements or tax returns; (5) one
corporation finances the other; (6) one corporation caused
the incorporation of the other; (7) one corporation operates
with grossly inadequate capital; (8) one corporation pays the
salaries and other expenses of the other; (9) one corporation
receives no business except that given to it by the other; (10)
one corporation uses the other's property as its own; (11) the
daily operations of the two corporations are not kept separate;

and (12) one corporation does not observe the basic corporate
formalities, such as keeping separate books and records and
holding shareholder and board meetings.” See also Berry v.
Lee, 428 F. Supp. 2d 546, 554 (N.D. Tex. 2006) (listing factors
weighing in favor of finding jurisdiction based on an alter ego
theory under Texas law as “common business names, business
departments, offices, directors or officers, employees, stock
ownership, financing, accounting, and payment of wages by
one corporation to another corporation's employees and the
rendering of services by employees of one corporation on
behalf of another corporation”). Under California law, “[t]he
‘unity of interest’ element requires ‘a showing that the parent
controls the subsidiary to such a degree as to render the latter
the mere instrumentality of the former.’ ” Gardner v. Starkist
Co., 418 F. Supp. 3d 443, 462 (N.D. Cal. 2019) (quoting
Ranza v. Nike, Inc., 793 F.3d 1059, 1073 (9th Cir. 2015)).

*9  California courts generally consider the following factors
to determine whether the unity of interest element is satisfied:
(1) the commingling of funds and other assets of the entities,
(2) the holding out by one entity that it is liable for the
debts of the other, (3) identical equitable ownership of the
entities, (4) use of the same offices and employees, (5) use
of one as a mere shell or conduit for the affairs of the
other, (6) inadequate capitalization, (7) disregard of corporate
formalities, (8) lack of segregation of corporate records, and
(9) identical directors and officers. Sonora Diamond Corp. v.
Superior Court, 83 Cal. App. 4th 523, 538-39 (2000). Because
Texas and California evaluate nearly indistinguishable sets of
factors in evaluating personal jurisdiction based upon an alter
ego theory, there is no “true conflict” and accordingly, the
Court will apply California law.

2. Application of California's Unity of Interest Factors

There are several factors indicative of a unity of interest and
ownership between FTC Sensors and Movants. Pridham is
the CEO of all Defendants, including the parent corporation,
DHE. Dkt. No. 34 at 16. FTC Sensors shares other employees
with DHG. Id. at 17. FTC Sensors shares a principal place of
business with some Movants. Id. FTC Sensors's financial and
license agreement records are kept by DHG. Id. FTC Sensors
communicates with Forward Threat via DHG. Id. Moreover,
FTC Sensors was not capitalized at its formation or at any
time thereafter.
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a. Control

In response, Movants do not deny that Pridham is the
CEO of all Defendants. Instead, Movants deny that Pridham
“controls” each entity. DelGiorno Decl. ¶ 79. Movants
represent that they “are owned and managed in accordance
with their corporate structures and the roles of various
persons therein.” Id. The representation is not meaningful
because not one of the Movants is a corporation. Instead,
Movants are each set up as limited liability companies. Id.
¶ 55. Movants further assert that “Mr. Pridham is involved
in the management for each of these entities consistent
with his duties and responsibilities as CEO of each.” Id.
This representation too fails to establish Pridham lacks
control. After all, Pridham is a managing member of several
Movants and certain Movants are managing members of other
Movants, as evidenced in the 2013 Certification of Formation
for DHG identifying Pridham, Conner Mowles (“Mowles”)
and DelGiorno as the only managing members (Dkt. No.
34-6); the 2019 Texas Franchise Tax Public Information
Report identifying DHE as the only manager of DHG (Dkt.
No. 34-11); the 2013 Certification of Formation for MPH
identifying Pridham, Mowles and DelGiorno as the only
managing members (Dkt. No. 34-12); the 2017 and 2019
Texas Franchise Tax Public Information Reports identifying
DHE as the only manager of MPH (Dkt. Nos. 34-14, 34-16);
the 2015 Certification of Formation identifying MPH as
the only manager MTR (Dkt. No. 34-17); the 2018 Texas
Franchise Tax Public Information Report identifying MPH
as the only manager of FTC Sensors (Dkt. No. 34-19);
the 2019 Texas Franchise Tax Public Information Report
identifying MIPF as the sole manager of FTC Sensors (Dkt.
No. 34-20); the 2016 Certification of Formation identifying
Pridham as the sole managing member of DHE (Dkt. No.
34-21); the 2019 Texas Franchise Tax Public Information
Report identifying Pridham, DelGiorno and Lee Bradlee
Sheafe as the only officers of DHE (Dkt. No. 34-24); the
2016 Certification of Formation identifying MPH as the only
managing member of MIPF (Dkt. No. 34-25); and the 2019
Texas Franchise Tax Public Information Report identifying
MPH as the only manager of MIPF (Dkt. No. 34-26).

Movants are correct that there must be “pervasive” control
of an entity to establish it is the alter ego of another. See
Ranza, 793 F.3d at 1073 (in the parent-subsidiary context,
the unity-of-interest prong “envisions pervasive control over
the subsidiary”). But as discussed above, Pridham's various
roles in Movants certainly give him a degree of control

over Movants. It is not unreasonable to assume at the
pleading stage that this degree of control is “pervasive”
control because Movants are limited liability companies with
only a few managing members. Indeed, the transaction at
issue exemplifies what could reasonably be characterized
as pervasive control. In an attempt to down-play Pridham's
control in the transaction at issue, Movants explain that
Pridham was acting in his capacity as CEO of DHG on
behalf of its client MPH when negotiating with FTC Sensors.
DelGiorno Decl. ¶ 23. Movants also explain that MPH created
and selected MTR to hold the Patents. But when these facts

are construed in Forward Threat's favor 7 , they serve to
underscore rather than diminish Pridham's complete control
over the transaction because he admittedly acted in multiple
capacities. Pridham was arguably the ultimate actor for DHG,
MPH, MTR and FTC Sensors. Pridham's imprecise use of
“we” and “I [sic] my client” in his emails communications
with Forward Threat also provides circumstantial evidence
of Pridham's ultimate authority to orchestrate the purchase
as he alone deemed appropriate. The control factor supports
Forward Threat's alter ego theory. Taurus IP, 519 F. Supp. 2d
at 920-21.

7 When deciding a motion to dismiss for lack
of personal jurisdiction, factual disputes are
construed in the plaintiff's favor. Freestream
Aircraft (Bermuda) Ltd. v. Aero Law Grp., 905 F.3d
597, 602 (9th Cir. 2018).

b. Shared Employees

*10  Movants do not dispute that Monica Gutierrez, an
employee of DHG, communicated with Zajac for tax and
business purposes. Instead, Movants explain that it would
have been within Ms. Gutierrez's responsibilities at DHG
to communicate on behalf of FTC Sensors with Forward
Threat about “ministerial tax and business issues relating to
payments due and/or being sent or received.” DelGiorno ¶
84. Although Movants’ explanation may be reasonable, it is
equally plausible that Ms. Gutierrez is a shared employee
of DHG and FTC Sensors. At this stage in the proceedings,
factual disputes must be construed in Forward Threat's favor.
Freestream Aircraft, 905 F.3d at 602. This factor supports
Forward Threat's alter ego theory as among Pridham, FTC
Sensors and DHG.
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c. Shared Offices And Equipment

Movants do not deny that some of Movants share offices and
equipment. Specifically, DHG and DHE share office space
and equipment in Dallas, Texas. DelGiorno Decl. ¶ 94. This
lends some support to Forward Threat's theory that Pridham,
DHG and DHE are alter egos. MIPF and FTC Sensors share
office space and equipment in Plano, Texas (id.), which
similarly lends some support to Forward Threat's theory that
Pridham, MIPF and FTC Sensors are alter egos. All Movants,
however, are not connected by shared offices and equipment.
Therefore, this factor does not lend support Forward Threat's
broader theory that all Movants are alter egos of FTC Sensors.

d. Company Records

Forward Threat alleges that DHG, not FTC Sensors,
“maintained the books and records of licenses and revenues
related to the Patents, as indicated by Pridham's representation
to Plaintiff that [DHG's] financial controller would need to
run the report to ascertain such information.” Compl. ¶ 54.
Movants do not deny this allegation. Instead, Movants explain
that they maintained FTC Sensors's financial books and
records as part of the services provided by their contractual
relationship and that FTC Sensors “was a small entity with
no financial employees” of its own. DelGiorno Decl. ¶ 86.
Movants also represent that FTC Sensors had its own bank
account, and thus FTC Sensors's financial record was also
maintained and updated by its bank. Id. Moreover, Movants
represent that they keep their own company records or have
contractual arrangements for such records to be kept on its
behalf. Id. ¶ 97. Movants also represent that “[t]here has been
no comingling of corporate records among the Defendant
parent and subsidiary entities.” Id. ¶ 98. Again, Movants’
explanation is not unreasonable and there is no evidence
of pervasive commingling of company records among all
the Movants. Nevertheless, the Court must construe the
evidence in Forward Threat's favor. That DHG maintained
FTC Sensors's books and records supports, although only
slightly, a reasonable inference that FTC Sensors is a mere
shell or conduit for the affairs of DHG and that the entities
may have failed to segregate their corporate records.

e. Communications via DHG

Movants do not dispute that Pridham communicated with
Forward Threat via DHG. DelGiorno Decl. ¶ 55 (“All
dealings ... were conducted by phone or email from Texas,
presumably from [DHG's] office in Dallas”), ¶ 85. It is
also undisputed that Forward Threat was required to send
notices under the Agreement to a DHG email address rather
than a FTC Sensors email address. Id. ¶ 87. Movants,
however, explain that routing communications through
DHG was consistent with the fact that FTC Sensors was
DHG's client. Id. ¶¶ 85, 87. Again, Movants’ explanation
is not unreasonable. Nevertheless, the absence of any
communications directly between Forward Threat and FTC
Sensors lends at least some support to Forward Threat's
alter ego theory insofar as it suggests DHG was involved in
FTC Sensors's day-to-day operations and that the two entities
failed to maintain genuine separateness. See Unocal, 248 F.3d
at 927 (stating that alter ego test is satisfied where the parent
dictates every facet of the subsidiary's business-from broad
policy decisions to routine matters of day-to-day operations).

f. Undercapitalization

*11  Forward Threat contends that FTC Sensors was
undercapitalized because FTC Sensors was not funded when
it signed the Agreement and never held enough cash to
make the contractual payments of $500,000 by October 15,
2016 and $500,000 by October 15, 2017. Movants do not
deny that FTC Sensors lacked cash assets. Instead, Movants
explain that FTC Sensors “was capitalized with its patents
and it has the ability to request funds form its parent entity.”
DelGiorno Decl. ¶ 96. Undercapitalization, however, may
be reasonably inferred from FTC Sensors's lack of ready-
access to cash funds to fulfill its contractual obligations to
Forward Threat. This undercapitalization strongly supports
Forward Threat's alter ego theory. Nilsson, Robbins, et al.
v. Louisiana Hydroelec, 854 F.2d 1538, 1543-1544 (9th Cir.
1988). “In fact, the California Supreme Court has held that
undercapitalization alone will justify piercing the corporate
veil.” Id. (citing Minton v. Cavaney, 56 Cal.2d 576, 364 P.2d
473, 15 Cal.Rptr. 641 (1961)).

Having considered the unity of interest factors above, Court
finds that Forward Threat has presented evidence tending
to support its alter ego theory. And although the California
Supreme Court has held that undercapitalization alone will
justify piercing the corporate veil, the Court finds that
record is not sufficiently developed to enable the Court to

determine whether the alter ego test has been met. 8  Whether
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jurisdictional discovery should be authorized is discussed
separately below in section “D” of this Order.

8 Because the facts relating to the unity of interest
factors are insufficiently developed to establish
Movants are alter egos of FTC Sensors, it is
unnecessary for the Court to continue to the second
prong of the alter ego analysis.

C. Whether there is General Jurisdiction over
Movants

Forward Threat next contends that aside from the forum
selection clause and their alter ego status, Movants are
subject to the general jurisdiction of this Court. According
to Forward Threat, Movants, particularly MPH, regularly
litigate in this district through subsidiaries. Dkt. No. 34 at 24
(citing McHale Dec. ¶¶ 7–13, Exs. 9–10). These subsidiaries
allegedly file patent infringement suits asserting patents they
have purchased or licensed through agreements arranged by
Pridham that are similar to the Agreement at issue in this case.

Forward Threat's general jurisdiction argument is
unpersuasive. Even accepting as true Forward Threat's
characterization of MPH's subsidiaries as “litigating
affiliates” of Movants, Forward Threat offers no legal basis
for attributing these affiliates’ contacts with this forum to any
of the Movants or Pridham. Forward Threat's argument might
have more force if the litigating subsidiaries were alter egos
of the Movants or Pridham for the reasons already discussed
above. But Forward Threat has made no attempt to make that
showing.

D. Plaintiff's Request For Jurisdictional Discovery
“A court may permit discovery to aid in determining whether
it has personal jurisdiction.” EcoDisc Tech. AG v. DVD
Format/Logo Licensing Corp., 711 F. Supp. 2d 1074, 1093
(C.D. Cal. 2010) (citing Wells Fargo & Co. v. Wells Fargo
Express Co., 556 F.2d 406, 430 n.24 (9th Cir. 1977)).
“[W]here a plaintiff's claim of personal jurisdiction appears
to be both attenuated and based on bare allegations in the face
of specific denials made by the defendants, the Court need not
permit even limited discovery....” Pebble Beach Co. v. Caddy,
453 F.3d 1151, 1160 (9th Cir. 2006) (quoting Terracom v.
Valley Nat. Bank, 49 F.3d 555, 562 (9th Cir. 1995)). Discovery
should be granted, however, “where pertinent facts bearing on
the question of jurisdiction are controverted or where a more
satisfactory showing of the facts is necessary.” Wells Fargo,
556 F.2d at 430 n. 24.

Here, a more satisfactory showing of jurisdictional facts
is necessary, particularly on the following subjects: the
capitalization and corporate structure of Movants; their
management and operations, including financial operations;
the accounts of Movant; methods and procedures for
maintaining corporate records and minutes; and agreements
between and among Movants. A more satisfactory showing
of jurisdictional facts is also necessary as to the second
prong of the alter ego analysis, namely whether upholding
the separateness of Movants and FTC would result in an
injustice, including a fraud against Plaintiff. The allegations
of siphoning are particularly weak. Discovery into these
areas is appropriate. In Ranza and several other cases
relied upon by Movants, the court authorized jurisdictional
discovery before ultimately dismissing a defendant for lack
of personal jurisdiction. Ranza, 793 F.3d at 1067 (after
discovery, finding no alter ego although parent “heavily
involved” in sub's operations” including ensuring consistent
marketing of the brand and some sub employees reporting
to parent supervisors); see also Calvert v. Huckins, 875 F.
Supp. 674, 678 (E.D. Cal. 1995) (after authorizing discovery,
holding that evidence of a parent company's ownership
of its subsidiary, overlapping officers and directors, and
consolidated annual financial reporting not sufficient control
for disregarding corporate entity); U.S. v. Team Finance,
No. 16-432 JRG, 2019 WL 3976364, *7 (E.D. Tex. Aug.
22, 2019) (after conducting evidentiary hearing, holding that
common board members, common website and management
of affiliated entities through common board members and
employees insufficient for alter ego); Wapp Tech Ltd. P'ship v.
Micro Focus Intl., 406 F. Supp. 3d 585, 598 (E.D. Tex. 2019)
(after jurisdictional discovery, holding that parent setting
financial goals and requiring financial reporting from sub
and parent officer on both boards insufficient); PHC–Minden
v. Kimberly–Clark, 235 S.W.3d 163, 175 (Tex. 2007) (after
parties conducted extensive jurisdictional discovery, finding
no alter ego due to stock ownership, a duplication of some or
all directors or officers, or an exercise of the control that stock
ownership gives to stockholders).

*12  There are circumstances when jurisdictional discovery
is unwarranted. For example, in Barone v. Intercontinental
Hotels Grp., No. 15-4990 JCS, 2016 WL 2937502, at *8
(N.D. Cal. May 20, 2016), it was “clear” that further discovery
would not demonstrate facts sufficient to constitute a basis
for jurisdiction based on an alter ego theory. In Bar Grp.,
LLC v. Bus. Intelligence Advisors, Inc., 215 F. Supp. 3d
524, 562 (S.D. Tex. 2017) the court denied jurisdictional
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discovery because plaintiff offered only “speculation as to
jurisdiction” and was waging a “fishing expedition” into
jurisdictional facts. See also De Bree v. Pacific Drilling
Services, No. 18-4711 FHS, 2019 WL 6186526, at *4 (S.D.
Tex., Oct. 29, 2019) (denying jurisdictional discovery because
allegations of alter ego were conclusory and there were no
facts, allegations or argument set forth by plaintiff that would
support or warrant further inquiry); DVI, Inc. v. Superior
Court, 104 Cal. App. 4th 1080, 1097 (2002) (rejecting
alter ego theory because “interlocking corporate officers and
directors are normal”).

Here, FTC Sensors's alter ego allegations have substance,
particularly as to DHG, even though at present, they are
insufficient to support the exercise of jurisdiction over
Movants. In addition to Pridham's various and significant
roles in all of the Movants, FTC Sensors has alleged,
among other things, that Forward Threat's financial and
license agreement records are kept by DHG; FTC Sensors
communicates with Forward Threat via DHG; and the two
entities share employees. FTC Sensors also alleges that
Forward Threat was not funded at its inception or any time
thereafter, even though Forward Threat was contractually
bound to make a $1 million guaranteed payment to FTC
Sensors. These allegations are not speculative or conclusory

and discovery may very well lead to facts that would support
the exercise of personal jurisdiction over Movants as alter
egos of Forward Threat. Therefore, the Court will allow
jurisdictional discovery. Harris Rutsky & Co. Ins. Servs., 328
F.3d at 1135 (remanding case to allow party seeking to pierce
corporate veil the opportunity develop the record and make a
prima facie showing of jurisdictional facts).

V. CONCLUSION
For the reasons set forth above, Movants’ motion to
dismiss for lack of personal jurisdiction is DENIED without
prejudice to renew the motion after Forward Threat has
had a full and fair opportunity to complete jurisdictional
discovery consistent with this order. Only jurisdictional
discovery requests may be propounded on Movants. Any
disputes regarding jurisdictional discovery are referred to the
magistrate judge.

IT IS SO ORDERED.

All Citations

Slip Copy, 2020 WL 5545156

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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2015 WL 4366439
Only the Westlaw citation is currently available.

United States District Court, C.D. California.

Dwight J. FREENEY, an individual;
and Roof Group LLC, a California

limited liability company, Plaintiffs,
v.

BANK OF AMERICA CORPORATION, a
Delaware corporation; Bank of America,

National Association, a nationally chartered
banking association; Michael J. Bock, an

individual; and Does 1-20, inclusive, Defendants.

CASE NO. CV 15–02376 MMM (PJWx)
|

Signed July 15, 2015
|

Filed July 16, 2015

Attorneys and Law Firms

Jeffrey B. Isaacs, Jerome H. Friedberg, John T. Sheehan,
Isaacs Friedberg and Labaton LLP, Los Angeles, CA, for
Plaintiffs.

Amy Riley Lucas, Daniel M. Petrocelli, James Michael Pearl,
O Melveny and Myers LLP, Paul S. Malingagio, Sheppard
Mullin Richter and Hampton LLP, Los Angeles, CA, Thomas
McKee Monahan, Jeffrey T. Kern, Robert S. Friedman,
Sheppard Mullin Richter and Hampton LLP, New York, NY,
for Defendants.

ORDER GRANTING DEFENDANTS BANK OF
AMERICA, N.A. AND BANK OF AMERICA

CORPORATION'S 12(b)(6) MOTION TO
DISMISS; GRANTING DEFENDANT

BOCK'S 12(b)(2) MOTION TO DISMISS

MARGARET M. MORROW, UNITED STATES DISTRICT
JUDGE

*1  On February 23, 2015, Dwight J. Freeney and Roof
Group LLC (“RG”) (collectively, “plaintiffs”) filed this
action in Los Angeles Superior Court against Bank of
America Corporation (“BAC”), Bank of America, N.A.
(“BANA”) (collectively, “BofA”), Michael J. Bock, and

various fictitious defendants (collectively, “defendants”). 1

Defendants were served with the state court summons and

complaint on March 2, 2015, 2  and timely removed the action
on March 31, 2015, invoking the court's federal question and

diversity jurisdiction. 3  The case was initially assigned to
Judge R. Gary Klausner, but was transferred to this court's
calendar under General Order 14–03 as related to an earlier

proceeding. 4

1 Notice of Removal (“Removal”), Docket No. 1
(Mar. 31, 2015), Exh. A (“Complaint”) at 1.

2 Removal, ¶ 15.

3 Removal at 2–5.

4 Notice of Assignment to District Judge R. Gary
Klausner and Magistrate Judge Paul L. Abrams,
Docket No. 5 (Apr. 1, 2015); Order Re: Transfer
Pursuant to General Order 14–03, Docket No. 11
(Apr. 6, 2015).

On May 7, 2015, BofA filed a motion to dismiss plaintiffs'
complaint for failure to state a claim under Rule 12(b)(6) of

the Federal Rules of Civil Procedure. 5  The same day, Bock
filed a motion to dismiss the complaint for lack of personal
jurisdiction under Rule 12(b)(2) or alternatively, for failure

to state a claim under Rule 12(b)(6). 6  Plaintiffs oppose the

motions. 7

5 Notice of Motion and Motion to Dismiss Case
by Defendants Bank of America Corporation and
Bank of America, National Association (“BofA
MTD”), Docket No. 22 (May 7, 2015).

6 Notice of Motion and Motion to Dismiss Case by
Defendant Michael Bock (“Bock MTD”), Docket
No. 24 (May 7, 2015).

7 Opposition to Motion to Dismiss Case by
Defendants Bank of America Corporation and
Bank of America, National Association (“BofA
MTD Opposition”), Docket No. 32 (June 30,
2015); Opposition to Motion to Dismiss Case
by Defendant Michael Bock (“Bock MTD
Opposition”), Docket No. 26 (June 29, 2015).

Pursuant to Rule 78 of the Federal Rules of Civil Procedure
and Local Rule 7–15, the court finds the matters appropriate
for decision without oral argument; the hearing calendared for
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July 20, 2015, is therefore vacated, and the matter is taken off
calendar.

I. FACTUAL BACKGROUND

A. Facts Alleged in the Complaint

1. General Background Facts

a. Dwight J. Freeney

Dwight J. Freeney is a professional football player who has
played thirteen seasons as a defensive end in the National
Football League (“NFL”)—from 2002 to 2012, for the
Indianapolis Colts and in 2013 and 2014, for the San Diego

Chargers. 8  Freeney has been selected to the NFL's Pro–
Bowl seven times, was a member of the 2006 and 2009 AFC
Championship teams, and a member of the 2007 Super Bowl

Championship team. 9

8 Complaint, ¶¶ 2, 37.

9 Id.

In 2007, Freeney allegedly entered into a six-year contract

with the Indianapolis Colts. 10  At the time he became a
BofA client in February 2010, he purportedly had three years
remaining on his contract with the Colts; the three remaining
contract years had a value of $34,280,000 before taxes—
$8,825,000 for the 2010 season; $11,420,000 for the 2011

season; and $14,035,000 for the 2012 season. 11

10 Id., ¶ 38.

11 Id.

*2  Freeney allegedly has no expertise in financial matters

and limited investment experience. 12  As a result, he
purportedly relied on professional financial managers and

investment advisors to manage his assets and income. 13

Because Freeney had allegedly had a number of bad
experiences with financial managers throughout his career, he
purportedly turned to BofA, a large, well-established financial
institution that he believed was best suited to handle his

financial affairs competently. 14

12 Id., ¶ 39.

13 Id.

14 Id., ¶¶ 39–40.

b. Roof Group

RG was founded in 2009 by two entrepreneurs—Joe
Altounian and Niall Donnelley—to own and operate the
Rolling Stone Los Angeles (“RSLA”) restaurant, café, and

lounge in Los Angeles, California. 15  RG had purportedly
secured a license from Rolling Stone magazine to open
RSLA and several additional theme restaurants in other cities

throughout the United States. 16

15 Id., ¶¶ 41–42.

16 Id.

Freeney first became a member of RG in September 2009,
when he acquired a 20 percent ownership interest in the

company in exchange for an investment of $1.5 million. 17  In
May 2010, Freeney allegedly increased his ownership interest
to 51 percent; in January 2012, he became a 100% owner
of the company, purportedly at the direction and urging of

BofA. 18

17 Id., ¶ 44.

18 Id.

Construction of RLSA allegedly began in late 2009; the

restaurant was completed in 2010. 19  RSLA purportedly
opened in February 2011, but shortly thereafter began to

experience operating deficits. 20  Freeney alleges that he
invested approximately $7.1 million in RSLA during 2011
to fund the operating deficits and keep the restaurant

operating. 21  RG was ultimately forced to close RSLA in
February 2013; this allegedly resulted from the purported

financial scheme charged in this litigation. 22

19 Id., ¶ 43.

20 Id., ¶¶ 43–45.

21 Id., ¶¶ 45–47.
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22 Id.

c. Bank of America

BofA is the second largest banking institution in the United

States. 23  In January 2009, it purchased Merrill Lynch & Co.
(“ML”), which was then the nation's third largest investment
bank and operated the nation's largest retail brokerage,

for approximately $50 billion. 24  Following the transaction,

ML allegedly merged into BofA. 25  Freeney asserts, on
information and belief, that ML's employees became

employees of BofA following the purported merger. 26

23 Id., ¶ 48.

24 Id., ¶ 49.

25 Id.

26 Id.

At all relevant times, BofA allegedly had five divisions; one
of these was the Global Wealth & Investment Management

(“GWIM”) Division. 27  BofA's GWIM Division was
purportedly designed to provide financial and investment

services to high net worth individuals like Freeney. 28  BofA's
promotional materials allegedly stated that GWIM was “the
leading provider of comprehensive wealth management and
investment services for individuals and businesses” and

“among the largest businesses of its kind in the world.” 29

Freeney asserts that BofA represented that GWIM's financial
advisors could provide “tailored solutions to ultra-affluent
clients, offering both the intimacy of a boutique and the
resources of a premier global financial services company.”
The division's resources purportedly included “experts
in areas such as investment management, concentrated
stock management, and intergenerational wealth transfer

strategies.” 30

27 Id., ¶ 50.

28 Id.

29 Id., ¶ 51.

30 Id.

d. Michael Stern

Michael Stern, also known by the alias Michael Millar and/
or David Michael Millar, was born and raised in southern
Florida and allegedly spent most of his adult life in and

around Miami, Florida. 31  The complaint asserts that Stern
became involved in the construction industry in the early
2000s, and shortly thereafter, became actively involved

in residential and commercial real estate development. 32

In 2003, Stern allegedly acquired controlling ownership
interests in a number of Miami and Miami Beach properties;
Freeney asserts that Stern obtained the financing required to
acquire these ownership interests by forging and falsifying

title, loan, and corporate documents. 33

31 Id., ¶ 55.

32 Id., ¶ 56.

33 Id.

*3  The complaint alleges that Stern paid more than $100,000
in bribes to Miami Beach city officials to obtain demolition

and construction permits for properties he was developing. 34

Stern's wrongful conduct was purportedly revealed in 2005

and widely publicized in the press. 35  As part of his
scheme, Stern purportedly acquired millions of dollars in new
mortgages and loans by using over-encumbered properties
as security and diverting the loan proceeds to his own

use. 36  Freeney alleges that, in furtherance of the mortgage
flipping scheme, Stern wrote hundreds of thousands of
dollars of insufficient funds checks, forged documents, made
misrepresentations to lenders and investors, and misapplied

loan proceeds. 37  Near the end of 2008, Stern allegedly

defaulted on several loans. 38  As a result, lenders and
investors purportedly learned of Stern's fraudulent scheme
and filed more than 35 civil lawsuits against him the following

year. 39  Freeney alleges that, as a result of these lawsuits,
overwhelming evidence of Sterns' fraudulent practices came
to light; these included use of insufficient funds checks,
forgery of title, loan, and corporate records, falsification of

closing documents, and theft of loan proceeds. 40

34 Id., ¶ 57.

35 Id.
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36 Id.

37 Id.

38 Id., ¶ 59.

39 Id., ¶¶ 59–61.

40 Id., ¶ 61. See also id., ¶¶ 62–65 (describing specific
lawsuits).

In February 2009, Stern and his wife, Layne Harris Stern,
purportedly sought personal bankruptcy protection in the
United States Bankruptcy Court for the Southern District of

Florida. 41  The financial disclosures Stern submitted in the
bankruptcy proceeding allegedly showed total liabilities of
$67.1 million, total assets of -$2.4 million, bank balances of -
$22,697, and the pendency of nineteen civil lawsuits naming

him as defendant. 42  During the bankruptcy proceeding,
Stern allegedly engaged in bankruptcy fraud by, inter alia,
violating numerous court orders requiring the production
of documents to the bankruptcy trustee and U.S. Trustee,
giving false testimony, concealing bank account and financial
information concerning one of his investment properties, and
failing to disclose transfers to third parties totaling more than

$1.0 million prior to his bankruptcy filing. 43  In May 2009,

Stern allegedly fled to Uruguay to live with his stepson. 44

As a result of Stern's failure to appear, a bankruptcy judge
held Stern in contempt and issued a body attachment for

his arrest. 45  In January 2010, the South Florida Business
Journal interviewed Stern and published an article detailing

his bankruptcy and the allegations of fraud against him. 46

Stern returned in March 2010 and was arrested, but later
released on a surety bond on condition that he not leave

Miami–Dade County, Florida. 47

41 Id., ¶ 66.

42 Id., ¶ 67.

43 Id., ¶ 68.

44 Id., ¶¶ 69–70.

45 Id., ¶¶ 71–73.

46 Id., ¶ 74.

47 Id., ¶¶ 73–74.

e. Michael Bock and Eva Weinberg

Michael Bock is a stock broker and investment advisor with

more than thirty years of experience. 48  He allegedly began
his career at E.F. Hutton & Company in 1984, and thereafter
worked at Lehman Brothers, Morgan Stanley, and Smith

Barney/Citigroup. 49  Bock purportedly holds Series 3, 7, 63,
and 65 licenses, which allow him to buy and sell securities on

behalf of clients and to give clients financial advice. 50

48 Id., ¶ 75.

49 Id.

50 Id.

Eva Weinberg allegedly graduated from Boston University in

1984 with a bachelor's degree in finance. 51  She then attended
Hofstra Law School, graduating in 1987, and worked as a

money manager at Lehman Brothers from 1987 to 1995. 52

The complaint alleges that Weinberg moved to South Florida
in 1995, where she worked for Prudential Securities and

Morgan Stanley until 2005. 53  In 2005, Weinberg purportedly
left the financial services industry and allowed her securities

licenses to lapse. 54

51 Id., ¶ 76.

52 Id.

53 Id.

54 Id.

Bock and Weinberg have married twice and divorced twice,

most recently in June 2009. 55  They purportedly first met
Stern in 2004, when they hired him to build a house for

them in Boca Raton, Florida. 56  In 2008, Bock, Weinberg,
and Weinberg's brother, Richard, allegedly loaned Stern
$350,000; they made the loan, which was purportedly secured
by a promissory note, so that Stern could make payments due
under a settlement agreement in one of the civil cases filed

against him in 2008. 57  Bock and Weinberg also allegedly

helped Stern find investors for his properties. 58

55 Id., ¶ 77.
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56 Id., ¶ 78.

57 Id., ¶ 79.

58 Id., ¶ 80.

*4  Plaintiffs alleges, on information and belief, that
beginning in January 2009, Weinberg and Stern became

romantically involved. 59  While Stern was in Uruguay,
Weinberg allegedly managed one of his properties and, in
that capacity, fraudulently induced various individuals to
invest in Stern's real estate deals. She also purportedly wrote
insufficient funds checks to creditors in an effort to forestall

a collection action against Stern. 60  In addition, plaintiffs
assert, Bock and Weinberg pressured an individual who
testified against Stern to recant testimony that Stern had

forged her signature on various loan documents. 61

59 Id., ¶ 82.

60 Id., ¶¶ 83–85.

61 Id., ¶ 86.

In April 2009, Bock and Weinberg purportedly joined
ML's Coral Gables office, and thereafter became BofA
employees under the supervision of branch manager

Matthew Liebman. 62  Upon joining ML/BofA in 2009, Bock
was purportedly given the title Senior Vice President—
Wealth Management and Senior Financial Advisor—a title

he allegedly still holds today. 63  Bock was purportedly
Weinberg's supervisor and head of the GWIM financial
advisory team, which included him, David Sugarman,
an Assistant Vice President and Financial Advisor, and

Weinberg, who was an Investment Associate. 64

62 Id., ¶ 87.

63 Id., ¶ 88.

64 Id.

Between March and June 2009, Weinberg allegedly leased
an apartment in Fisher Island, Miami, and moved out of the

house she shared with Bock. 65  While living on Fisher Island,
Weinberg purportedly arranged meetings between Stern and

potential purchasers of his real estate holdings. 66

65 Id., ¶ 90.

66 Id., ¶¶ 91–92.

Plaintiffs allege, on information and belief, that in January
2010, Bock, Liebman, Surgarman, and Weinberg were
transferred from the ML office in Coral Gables to the
BofA branch located on Brickell Avenue in Miami Beach,

Florida. 67

67 Id., ¶¶ 93–94.

f. Richard Weinberg

Richard Weinberg, who is Eva Weinberg's brother,
purportedly obtained a license to sell life insurance in New
Jersey in May 2010, shortly after Freeney became a BofA

client. 68  In June 2010, Richard obtained a license to sell life
insurance in Indiana so that he could receive commissions on

the sale to Freeney of a $55 million life insurance policy. 69

Richard purportedly allowed his licenses to lapse in June

2012. 70

68 Id., ¶ 95.

69 Id.

70 Id.

2. The Alleged Scheme to Defraud Freeney

a. BofA Recruits Freeney

Plaintiffs allege that the scheme to defraud Freeney began
in January 2010, when Bock's team purportedly recruited

him to become a BofA client. 71  Sugarman had allegedly
attempted to recruit Freeney for almost one year previously
before he retained BofA to provide financial and investment

services in early 2010. 72  In attempting to bring Freeney to
BofA as a client, BofA, Bock, and Weinberg purportedly
made various false and misleading representations and
false promises; these representations and promises were
made both directly to Freeney and through friends such

as Aaron West. 73  Specifically, BofA, Bock, and Weinberg
allegedly represented, inter alia, that (1) Bock's team had the
qualifications, expertise, and experience to manage Freeney's
assets, investments, and income competently, when, in fact,
they were not true financial managers or planners and their

EXHIBIT L - PAGE 107
WESTLAW 

Case 2:19-ap-01383-SK    Doc 305-1    Filed 07/09/21    Entered 07/09/21 10:48:30    Desc
Appendix     Page 107 of 446



Freeney v. Bank of America Corporation, Not Reported in Fed. Supp. (2015)
2015 WL 4366439

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 6

experience principally involved the purchase and sale of
conventional investments, such as publicly traded securities;
(2) Bock's team could help Freeney find new investors and
obtain loans for RSLA, when, in fact, the team had no such
ability; (3) Bock's team could help Freeney dispose of non-
performing or otherwise inappropriate investments, when, in
fact, they had no intent or ability to do so; and (4) Bock's team
could help Freeney obtain the return of a $1.2 million deposit
he had made toward the purchase of a condominium in South
Beach, when, in fact, they did not have the ability or intent

to do so. 74

71 Id., ¶ 102.

72 Id.

73 Id., ¶ 103.

74 Id.

*5  While recruiting Freeney to become a BofA client, and
during the execution of defendants' scheme to defraud, BofA,
Bock, and Weinberg also purportedly concealed various
material facts from Freeney. These include that (1) Weinberg
was only a part-time BofA employee; (2) Weinberg was not
licensed to give investment advice to clients; (3) Weinberg
was not competent to manage Freeney's assets, investments,
or income; (4) Weinberg had twice been married to Bock and
had an acrimonious working relationship with him; (5) there
was an outstanding $1.6 million judgment against Weinberg
for issuing $400,000 in worthless checks; (6) the judgment
creditors had served a petition to garnish Weinberg's wages
in an effort to satisfy the judgment on BofA; (7) Weinberg
had helped Stern commit bankruptcy fraud; (8) Bock's team
had no experience or expertise in managing or operating
a restaurant; (9) Bock's team had no ability to maintain
the books and records of, or prepare budgets or financial
projections for, a restaurant; and (10) Bock's team had no
experience supervising the staffing, opening, or operation of

a restaurant. 75

75 Id., ¶ 104.

Had Freeney had known these facts and known the falsity
of defendants' purported representations while he was being
recruited, he allegedly would have never agreed to become
a BofA client or to entrust the management of his assets,

investments, and income to BofA. 76

76 Id., ¶ 105.

b. BofA Refers Freeney to Stern

While recruiting Freeney, BofA and Weinberg allegedly
introduced him to Stern, who was using the alias Michael

Millar. 77  Freeney was purportedly told that Millar was
a wealthy and successful Miami Beach businessman who
did consulting work for BofA, that he might be interested
in investing in RSLA, and that he could help Freeney

dispose of non-performing and inappropriate investments. 78

BofA, Bock, and Weinberg allegedly made various false and
misleading representations directly to Freeney, and through
his friends West and Jason Edmonds, including, inter alia,
that Stern's name was “David Michael Millar”; that Millar
was a wealthy businessman (despite the fact that Stern
had sought bankruptcy protection a year earlier, declaring
liabilities of more than $65 million); and that Millar would
invest in RSLA and advise Freeney how to supervise and

build the restaurant. 79

77 Id., ¶ 106.

78 Id.

79 Id., ¶ 107.

BofA, Bock, and Weinberg also purportedly concealed
various material facts about Stern including, inter alia, that
he had declared personal bankruptcy in 2009; that he was
a defendant in more than twenty civil lawsuits filed by
individuals who asserted that, as a result of Stern's fraud,
they had lost more than $20 million; and that all of his real
estate assets were in receivership such that he did not have the

ability to invest in RSLA. 80  BofA, Bock, and Weinberg also
purportedly did not tell Freeney that Stern had paid more than
$100,000 in bribes to Miami Beach officials, or that Weinberg
had misappropriated the money Stern had used to lease a

private jet from Freeney's BofA accounts. 81

80 Id., ¶ 108.

81 Id.

Finally, BofA, Bock, and Weinberg allegedly concealed
material facts regarding Bock's and Weinberg's relationship
with Stern, including the fact that they had loaned Stern
more than $1 million, which had not been repaid, and the
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fact that Bock and Weinberg had previously attempted to

find investors for Stern's real estate holdings. 82  Stern falsely
told Freeney that his name was Michael Millar, that he was
a wealthy and successful businessman, and that he had the
financial resources to invest in RSLA and help Freeney
recover a $1.2 million deposit Freeney had made on the

purchase of a condominium. 83

82 Id., ¶ 109.

83 Id., ¶ 110.

Had Freeney known the true facts regarding Stern, and Bock's
and Weinberg's involvement with Stern, he purportedly would
not have agreed to become a BofA client or to have his
assets, investments, and income managed by BofA or its

employees. 84

84 Id., ¶ 111.

c. Freeney Becomes a BofA Client
And Transfers Management of His

Assets, Investments, and Income to BofA

In February 2010, Freeney allegedly agreed to become a
BofA client and transfer management of his financial affairs

to Bock's team. 85  Plaintiffs allege that, although Weinberg
was a part-time employee who was not licensed to give
investment advice, she became Freeney's principal contact at
BofA, as well as his private banker, financial manager, and

investment advisor. 86  Bock and Liebman purportedly knew
that Weinberg had assumed control of Freeney's financial

affairs and approved of her actions. 87

85 Id., ¶ 112.

86 Id.

87 Id.

*6  In her role as Freeney's banker, Weinberg purportedly
oversaw the transfer of assets and investments from his

prior financial manager and investment advisor to BofA. 88

Plaintiffs allege that the assets and investments were
thereafter exclusively under the control of Bock's team

at BofA. 89  As part of BofA's management of Freeney's
assets and investments, Freeney, BofA, Bock, and Weinberg
purportedly agreed that BofA would handle, inter alia,

payment of Freeney's bills; preparation and filing of his
federal and state tax returns; research and recommendation
of new investment opportunities; disposal of unprofitable
investments; management of RG; and identification of
additional investors and/or loan financing for RSLA so that

Freeney was not the sole source of funds. 90

88 Id., ¶ 113.

89 Id., ¶ 114.

90 Id., ¶¶ 115–17.

In reliance on BofA's, Bock's, Weinberg's, and Stern's
misrepresentations and non-disclosures, Freeney allegedly
authorized Stern to work with Bock's team to negotiate the
return of sums loaned by Freeney to several entities as
investments, to dispose of unprofitable land investments, to
increase Freeney's ownership interest in RG, and to oversee

the build-out and operation of RSLA. 91

91 Id., ¶ 120.

d. Stern Establishes Arms Reach Consulting LLC

On February 18, 2010, with Bock and Weinberg's
assistance, Stern purportedly incorporated Arms

Reach Consulting LLC (“ARC”) in Delaware. 92

The same day, he allegedly established two
email accounts—“davidmichaelmillar@yahoo.com” and
“armsreachconsultingllc@yahoo.com.” Stern purportedly

used these accounts to communicate with Freeney. 93  Nine
days later, on February 27, 2010, Stern purportedly opened a
business checking account for ARC in a business associate's
name in order to evade a bankruptcy seizure of all of his

funds and bank accounts. 94  Plaintiffs allege that ARC had no
assets, employees, clients, or legitimate business operations,
and that it was incorporated to further defendants' scheme
to defraud Freeney and conceal Stern's theft of his funds
from Freeney, the bankruptcy court, the bankruptcy trustee,

and the U.S. Trustee. 95  Plaintiffs assert that approximately
$2.2 million was withdrawn from RG's BofA account and

laundered through the ARC bank account. 96

92 Id., ¶¶ 122–24.

93 Id., ¶ 125.
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94 Id., ¶ 126.

95 Id., ¶¶ 127–28.

96 Id., ¶ 128.

e. BofA Refers Freeney to Weinberg's Brother

Approximately one month after joining BofA as a client,
BofA allegedly advised Freeney that he should obtain whole

life insurance as part of his overall investment portfolio. 97  At
the time BofA suggested that Freeney obtain life insurance,
it purportedly knew that Freeney already owned two life
insurance policies—a $10 million policy through Minnesota
Mutual Life Insurance Company (“Minnesota Mutual”) and
a $3 million policy through Lincoln Financial Life Insurance

Company (“Lincoln Financial”). 98

97 Id., ¶ 129.

98 Id., ¶ 130.

To facilitate Freeney's purchase of a new life insurance policy,
Weinberg purportedly introduced Freeney to her brother,

Richard Weinberg. 99  Weinberg allegedly represented that
Richard had extensive knowledge and experience in purchase
of life insurance as an investment despite the fact that Richard
had not even obtained a license to sell life insurance at

the time. 100  Richard also allegedly offered and agreed to
act as Freeney's advisor in connection with his purchase of
whole life insurance for investment purposes, despite the
fact that Richard had no relevant qualifications, expertise, or

experience. 101

99 Id., ¶ 131.

100 Id.

101 Id., ¶ 132.

Based on BofA's, Weinberg's, and Richard's encouragement
and representations that it would be a prudent and beneficial
long-term investment, Freeney purportedly purchased up

to $60 million in whole life insurance. 102  Weinberg and
Richard allegedly contacted a family friend who was a senior
life insurance agent to issue the life insurance policy to

Freeney. 103  They purportedly agreed to split the commission
on Freeney's purchase of life insurance, and instructed the life

insurance agent to issue multiple policies rather than a single

policy in order to generate larger commissions. 104

102 Id., ¶ 133.

103 Id., ¶¶ 135–36.

104 Id., ¶¶ 134–37.

f. BofA Refers Freeney to a Florida Attorney

*7  In late March 2010, BofA, Weinberg, and Stern
allegedly referred Freeney to an attorney and law firm in
Florida (the “Florida Attorney”) to provide legal advice and

services related to RG and RSLA. 105  Freeney allegedly
met the Florida Attorney on March 24, 2010, on his
way to meet Weinberg, Stern, and an associate in the

Bahamas. 106  The Florida Attorney purportedly did not
reveal Stern's true name and made misleading statements
suggesting that Stern was a wealthy businessman Freeney

could trust. 107  BofA, Weinberg, Stern, and the Florida
Attorney purportedly represented falsely that the Florida
Attorney had the experience and expertise to give Freeney
legal advice regarding RG and RSLA, and concealed from
him the fact that the Florida Attorney had conflicts of
interest—specifically, that the attorney had represented Stern

in the civil fraud suits and also represented Weinberg. 108

Freeney allegedly relied on the misrepresentations and non-
disclosures in agreeing to retain the Florida Attorney in
April 2010 to revise RG's operating agreement and increase

Freeney's ownership in RG. 109

105 Id., ¶ 138.

106 Id.

107 Id., ¶ 139.

108 Id., ¶¶ 140–41.

109 Id., ¶¶ 142–43.

g. Purported Embezzlement of Funds
from Freeney's Personal BofA Account

The complaint alleges that, between March and June 2010,
Weinberg, acting as a BofA employee, misappropriated
approximately $160,000 from one of Freeney's personal
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BofA accounts. 110  Weinberg purportedly directed that the
funds be transferred to ARC without Freeney's knowledge

or authorization. 111  Weinberg allegedly offered various

false reasons for the funds transfer; 112  plaintiffs assert
the funds were not transferred for Freeney's benefit, but

solely for Stern's benefit. 113  BofA, Bock, and Liebman
purportedly permitted Weinberg to transfer Freeney's funds

negligently. 114

110 Id., ¶ 144.

111 Id.

112 The complaint does not allege what these purported
justifications were.

113 Id., ¶ 145.

114 Id., ¶ 146.

h. Purportedly Unauthorized
Purchases and Sales of Securities

Plaintiffs allege, on information and belief, that between
February and April 2010, Bock, acting as a BofA employee,
purchased approximately $890,000 in securities on Freeney's

behalf without Freeney's knowledge or authorization. 115

They also assert, on information and belief, that on June 11,
2010, Bock directed that the securities be sold, again without

Freeney's knowledge or authorization. 116  The sale allegedly

resulted in a loss to Freeney of more than $45,000. 117  At
the time Bock sold the securities, Weinberg was purportedly
planning to leave BofA and relocate to California with

Stern. 118

115 Id., ¶ 147.

116 Id., ¶ 148.

117 Id.

118 Id., ¶ 149.

i. Stern's Use of a Private Jet

During the relevant period, Stern purportedly used a private
jet, tail number N900JF, which he claimed to own; Stern

allegedly allowed Freeney to use the jet regularly for the

cost of fuel as a gesture of goodwill and friendship. 119

In fact, Stern purportedly did not own the aircraft and had
used approximately $750,000 in funds misappropriated from
Freeney's RG BofA account to lease it and pay pilots to fly

it. 120  BofA, Weinberg, and Stern allegedly misrepresented
that Stern owned the aircraft and concealed the fact that he did
not own it and had leased it using funds from the RG BofA

account. 121

119 Id., ¶¶ 150–51.

120 Id., ¶ 152–53.

121 Id., ¶¶ 154–55.

j. Freeney Purchases Life
Insurance from Richard Weinberg

In July and August 2010, after Freeney was introduced to
Richard, he purchased three whole life insurance policies

with a total value of $55 million. 122  Plaintiffs contend
that the policies were selected by BofA, Weinberg, and
Richard because of the high premiums they required Freeney
to pay and the high commissions Weinberg and Richard

were going to earn. 123  The first year the policies were in
force, Freeney allegedly paid $510,000 in premiums; this
purported generated approximately $450,000 in commissions

for Richard that he allegedlyl shared with Weinberg. 124

Weinberg and Richard purportedly allowed the policies to
lapse in September or October 2011 upon learning that future
premium payments would not result in further commissions

for Richard. 125

122 Id., ¶ 156.

123 Id., ¶¶ 156–57.

124 Id., ¶¶ 160–61.

125 Id., ¶¶ 162–63.

*8  In an attempt to defraud Freeney, BofA, Weinberg, and
Richard allegedly made various misleading representations
to induce Freeney to purchase the policies and pay
approximately $500,000 in premiums. These included, inter
alia, that Weinberg and her brother had experience and
expertise selecting and purchasing insurance for investment
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purposes and that the purchase of the policies was in

Freeney's financial interests. 126  BofA, Weinberg, and
Richard allegedly concealed Weinberg's and Richard's lack
of experience selecting life insurance policies and Weinberg's
alleged plan, with her brother, to share commissions on the

sale of the policies. 127

126 Id., ¶ 158.

127 Id., ¶ 159.

k. Weinberg and Stern Manage RSLA

Beginning in March 2010, BofA, Weinberg, and
Stern purportedly made various false and misleading
representations to Freeney and concealed certain facts to
induce him to allow BofA, Weinberg, and Stern to assume
management and control of RSLA and to allow Weinberg
to become the de facto Chief Financial Officer (“CFO”) of

RG. 128  Certain alleged misrepresentations and omissions
concerned Stern's intention to invest in RLSA despite his
inability to do so; Weinberg and Stern also represented that
they would handle RSLA's operations notwithstanding their

lack of ability and intent to do so. 129

128 Id., ¶¶ 164–65.

129 Id.

l. Freeney Becomes the Sole Owner of RG

After Freeney became a BofA client, BofA, Weinberg, and
Stern purportedly urged him to purchase the ownership stake

of the two other owners of RG. 130  As a result, and based
on Sterns' representations that he would invest in RSLA,
Freeney allegedly authorized Stern and the Florida Attorney

to increase his ownership share in RG to 100%. 131  Freeney
allegedly agreed to buy other owners' interests for $875,000,
despite the fact that their shares were allegedly worthless

given RSLA's severe undercapitalization. 132  Freeney asserts
that Weinberg's and Stern's sole motivation in urging him to
buy out the other owners was to remove them from the day-
to-day operation of RSLA to prevent them from discovering

their fraudulent scheme. 133

130 Id., ¶ 167.

131 Id.

132 Id., ¶¶ 168–72.

133 Id., ¶ 172.

m. RG's Hiring and Termination of Sal and Stacy Feli

In May 2010, after Freeney had become the sole owner of in
RSLA, Stern purportedly signed a “Term Sheet” as “David
M. Millar” on RG's behalf with Salvatore and Stacy Feli,
and their company SalandStacy Corp., to oversee RSLA's

daily operations. 134  The Term Sheet allegedly set forth
the terms of the Felis' five year employment, including

their compensation and benefits. 135  Plaintiffs allege that
the Felis' compensation was unreasonably high and that
Weinberg and Stern hired them because they believed it
would be easier to continue the fraudulent scheme if the

Felis oversaw RSLA's day-to-day operations. 136  Following
execution of the Term Sheet, Freeney's legal counsel allegedly
sought to reduce the Felis' compensation; when the Felis
would not agree to a reduction, RG purportedly terminated

their services. 137  Weinberg allegedly insisted that the Felis'
services be terminated; plaintiffs assert this was due to the
fact that the Felis had suggested RSLA's finances be audited

by an outside firm. 138  Following their termination, the Felis
allegedly sued RG, Freeney, Stern, and Weinberg for breach
of contract, fraud, conversion, breach of fiduciary duty,

tortious interference with contract, and an accounting. 139

The lawsuit was purportedly settled in December 2012 on

plaintiffs' agreement to pay the Felis more than $825,000. 140

134 Id., ¶ 173.

135 Id.

136 Id., ¶¶ 174–75.

137 Id., ¶¶ 176–78.

138 Id.

139 Id., ¶¶ 179–81.

140 Id.
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n. RG Opens an Account at BofA

*9  Plaintiffs allege, on information and belief, that at
Weinberg's request, Josephine Del Campo, a BofA Assistant
Vice President, opened a BofA business checking account
for RG in May 2010, without necessary documentation or

internal authorization to do so. 141  Weinberg allegedly told
Freeney the account would be a temporary account to pay
invoices associated with RSLA; based on this representation,
Freeney purportedly authorized BofA to transfer $200,000

from his personal accounts to the RG account. 142  Plaintiffs
allege that Freeney never authorized the transfer of any other

funds to the RG account. 143

141 Id., ¶ 182.

142 Id., ¶ 183.

143 Id.

Plaintiffs allege, on information and belief, that after opening
the BofA RG account, Weinberg, acting as a BofA employee,
gave Stern confidential account information so that he could
access the account remotely and transfer funds from it without

Freeney's knowledge. 144  They assert, on information and
belief, that Weinberg also asked Del Campo to remove a
ninety day security hold on certain wire transfers to and from

the account that were made by Stern. 145  BofA, Weinberg,
and Del Campo purportedly concealed from plaintiffs the fact
that the account was not temporary, and that it was opened
to conceal the proceeds of Weinberg's and Stern's fraudulent

scheme. 146

144 Id., ¶¶ 184–86.

145 Id., ¶ 187.

146 Id., ¶ 188.

o. Weinberg Opens Citibank Accounts

In June 2010, Weinberg, allegedly acting as a BofA
employee, purportedly opened two accounts at Citibank in

Freeney's name, using a signed power of attorney form. 147

The following month, Weinberg allegedly added herself

as a signatory on the accounts. 148  Plaintiffs allege, on
information and belief, that Weinberg gave Stern confidential

account access information so that he could access the
Citibank accounts online and transfer funds to and from the

accounts without Freeney's knowledge. 149

147 Id., ¶ 189.

148 Id.

149 Id., ¶¶ 190–91.

p. Defendants Create Global Wealth Management

Plaintiffs also assert, on information and belief, that beginning
in February 2010, Bock and Weinberg began to make plans
for Weinberg to leave BofA and start her own company with

Freeney as a client. 150  They contend, on information and
belief, that Bock encouraged Weinberg to move to California
to form a company with a name similar to GWIM and assisted

her move. 151

150 Id., ¶ 192.

151 Id., ¶¶ 193–94.

On June 2, 2010, Weinberg, purportedly acting as a BofA
employee, incorporated Global Wealth Management, LLC
(“GWM”) in Delaware and opened a business checking
account in GWM's name at a Wells Fargo Bank branch

in Los Angeles, California. 152  One week later, Weinberg
purportedly signed a lease for a “virtual office” located at
8484 Wilshire Boulevard in Los Angeles, which offered
telephone answering services, as well as mail receipt, sorting,

and forwarding services. 153  GWM was purportedly a sham
entity that had no assets, employees, or legitimate business

operations. 154

152 Id., ¶¶ 195–96.

153 Id., ¶ 197.

154 Id., ¶ 198.

Plaintiffs assert, on information and belief, that Bock and
Weinberg selected the name GWM because it was similar to
GWIM; they purportedly did so to create the false impression

that Weinberg was still employed by BofA. 155  Plaintiffs
also contend, on information and belief, that BofA knew

Weinberg had formed GWM. 156  BofA, Bock, and Weinberg
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purportedly concealed the fact that GWM was not the same
entity as GWIM and was not a division of BofA from
Freeney. They also allegedly concealed the fact that GWM
had no employees and was created to promote Weinberg's and
Stern's scheme to defraud Freeney. Finally, they purportedly
concealed the fact that Stern had access to mail of Freeney's

that was forwarded through GWM's office address. 157

155 Id., ¶ 199.

156 Id.

157 Id., ¶ 200.

q. The Purportedly Fraudulent
Scheme Relocates to Los Angeles

*10  In June 2010, Weinberg and Stern allegedly made
plans to move from Miami Beach, Florida, to Los Angeles,
California, so that they could continue their alleged fraud

on Freeney. 158  The complaint alleges that, after filing a
false lease application, Weinberg and Stern moved into a
house in Hancock Park, California, where they planned and

implemented their fraudulent scheme. 159

158 Id., ¶ 201.

159 Id., ¶¶ 202–05.

On June 10, 2010, Weinberg purportedly faxed a handwritten
note to BofA in which she announced she would resign from

the bank effective July 2010. 160  BofA, Bock, and Liebman
purportedly concealed this fact from Freeney and made no
effort to transition him to a different investment advisor after

Weinberg's departure. 161  Plaintiffs allege, on information
and belief, that BofA, Bock, and Liebman never conducted
an exit interview with Weinberg, documented why she was

leaving, or asked her to sign a non-disclosure agreement. 162

They also contend that BofA, Bock, and Liebman permitted
Weinberg to function as Freeney's banker, financial advisor,
and investment supervisor following her resignation in July
2010, making it appear that she was still employed by and an

agent of BofA. 163

160 Id., ¶ 206.

161 Id., ¶ 207.

162 Id., ¶ 208.

163 Id., ¶¶ 209–10.

In connection with Weinberg's relocation to Los Angeles,
she and Bock purportedly agreed, as part of their marital
settlement agreement, that Weinberg would pay Bock the first
$100,000 of any amount that she recovered from Stern in

repayment for Weinberg and Bock's loan to Stern. 164  BofA,
Bock, and Weinberg allegedly concealed this agreement from

Freeney. 165

164 Id., ¶¶ 211–12.

165 Id., ¶ 212.

r. Purportedly Unauthorized Transfers
to and from the BofA RG Account

Plaintiffs allege, on information and belief, that between June
2010 and October 2011, Weinberg deposited approximately
$15.7 million—Freeney's salary from the Colts for the

2010 and 2011 NFL seasons—in the Citibank accounts. 166

Weinberg also purportedly deposited Freeney's income
tax refunds and proceeds from the liquidation of certain

investments in the Citibank accounts. 167  During the
same period, BofA, Bock, and Liebman allegedly allowed
Weinberg to continue to access Freeney's and RG's BofA

accounts; 168  Stern purportedly transferred approximately
$9.3 million from the Citibank accounts to the BofA RG

account and $90,000 directly to GWM. 169  In addition, Stern
allegedly accessed Freeney's BofA RG account between
June 2010 and October 2011 and made wire transfers
totaling almost $8.5 million from that account, allegedly in

furtherance of the fraudulent scheme. 170

166 Id., ¶ 213.

167 Id., ¶¶ 214–15.

168 Id., ¶ 216.

169 Id., ¶ 217.

170 Id., ¶¶ 218–20.

Weinberg and Stern purportedly used RSLA to conceal and
disguise the actual purpose of these wire transfers; notations
provided with the transfers suggested that they concerned
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RSLA business; plaintiffs assert that none of the purported

payments were made for that purpose, however. 171

171 Id., ¶¶ 221–23.

s. The Liquidation of Freeney's Investments

Plaintiffs allege, on information and belief, that BofA,
Bock, Weinberg, and Stern began to liquidate Freeny's
investments in March 2010; this was purportedly done so
that there would be sufficient liquid assets that Weinberg and
Stern could misappropriate Freeney's funds without raising

suspicions. 172  The following investments were allegedly
liquidated in furtherance of Weinberg and Stern's fraudulent

scheme: 173

*11  (1) Defendants purportedly sold Advisors
Disciplined municipal bonds in March 2010 for
approximately $490,000; $161,000 of this amount was
purportedly transferred from the RG account to ARC;

(2) Defendants purportedly negotiated the return of
$441,000 of Freeney's $1.5 million principal from
Success Trade in March 2010; $190,000 of this amount
was allegedly transferred from the RG account to ARC;

(3) Defendants purportedly negotiated the return of
approximately $1.6 million in principal from CFP in
May 2010; the majority of these funds were allegedly
transferred to ARC, GWM, and Stern;

(4) Defendants purportedly surrendered Freeney's Pacific
Life annuity in June 2010 for $1.5 million; $850,000 of
this amount was purportedly transferred to Freeney's RG
account;

(5) Defendants purportedly liquidated Freeney's
investment in American Realty In April 2011 for
$195,000; Stern allegedly wire transferred more than
$180,000 of this amount to ARC.

172 Id., ¶¶ 224–25.

173 Id., ¶¶ 226–32.

t. The Snap Advances Transactions

Plaintiffs allege, on information and belief, that in August
2011, BofA, Bock, Weinberg, and Stern liquidated almost
all of Freeney's investments and depleted almost all of

his available cash. 174  As a result, Weinberg purportedly
negotiated a $300,000 line of credit for RG from Snap

Advances, a factoring company in Queens, New York. 175

As consideration for the line of credit, Weinberg allegedly
urged Freeney to provide a personal guaranty requiring

that he pay Snap Advances $435,000. 176  The following
month, Weinberg allegedly negotiated a second $150,000
line of credit from Snap Advances on the same terms and

conditions. 177  Freeney allegedly had to pay approximately

$215,000 in interest and costs on these credit advances. 178  To
convince him that the transactions were necessary, Weinberg
purportedly concealed from Freeney the fact that the lines of
credit were only necessary because BofA, Bock, Weinberg,
and Stern had depleted Freeney's available cash and liquid
assets. They also allegedly concealed the fact that, if RG
defaulted on the lines of credit, Freeney stood to lose more
than $25 million because he had personally guaranteed RG's

credit facilities. 179

174 Id., ¶ 233.

175 Id., ¶ 234.

176 Id., ¶¶ 234–35.

177 Id., ¶ 237.

178 Id., ¶ 238.

179 Id., ¶ 239.

u. The W Hotel Investment

In January 2006, Freeney purportedly entered into an
agreement to purchase a penthouse condominium in a W
Hotel being constructed in South Beach; Freeney paid $1.2
million of the $6.0 million purchase price at that time and

was to pay the balance upon completion of construction. 180

Freeney's unit was allegedly completed in June 2009, 181  and
Freeney hired a lawyer to negotiate certain issues related to

purchase of the unit with the developer. 182  In February 2010,
BofA, Weinberg, and Stern purportedly promised to intervene
in the ongoing negotiations so they could help Freeney obtain
additional financing to complete the purchase or negotiate
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the return of his $1.2 million deposit. 183  Plaintiffs allege, on
information and belief, that notwithstanding their promises,
BofA, Weinberg, and Stern did nothing to help him close the

sale or obtain a return of his deposit. 184

180 Id., ¶ 240.

181 Id., ¶¶ 241–42.

182 Id.

183 Id., ¶¶ 244–45.

184 Id., ¶¶ 245–46.

v. The North Carolina Land Investment

*12  In December 2004, Freeney allegedly purchased 8.5
acres of undeveloped lakefront land in Mecklenburg County,
North Carolina for investment purposes at a price of $1.53

million. 185  In the intervening years prior to February 2010,
Freeney allegedly made mortgage payments of $9,500 per

month, and suffered substantial losses on the property. 186

While trying to recruit Freeney as a client, BofA, Weinberg,
and Stern told him that the investment was losing a great deal
of money and that he should dispose of it. They purportedly

promised that they would dispose of the property for him. 187

As a result, Freeney allegedly authorized Stern to negotiate
a workout of the existing mortgage; BofA, Weinberg, and

Stern purportedly took no steps to do so, however. 188

BofA also purportedly failed to pay Freeney's quarterly
homeowner's association dues, notwithstanding the fact that

it was responsible for paying his bills. 189

185 Id., ¶¶ 247–48.

186 Id., ¶ 249.

187 Id., ¶ 250.

188 Id., ¶¶ 251–52.

189 Id.

w. Defendants' Purported Cover–Up

Beginning in 2011, BofA, Weinberg, and Stern purportedly
took various steps to conceal and cover up their scheme to

defraud Freeney. 190  Among these were: 191

(1) Weinberg and Stern allegedly entered into a sham
marriage in February 2011 so Weinberg could assert
the spousal and marital communication privileges and
refuse to testify against Stern in pending lawsuits;

(2) Weinberg and Stern, allegedly in an attempt to redirect
scrutiny after it became known that they were under
investigation for fraud, accused Freeney's business
associates of having stolen from him and fabricated
account statements listing incorrect balances for each of
Freeney's accounts;

(3) Beginning in November 2011, Stern allegedly began
to create fraudulent documents that exonerated him
and Weinberg, including, inter alia, a forged “Business
Management Engagement Letter” between Weinberg, on
GWM's behalf, and Freeney;

(4) In March 2012, Stern allegedly paid a confidential
informant working with the Federal Bureau of
Investigation (“FBI”) to destroy a laptop hard drive that
purportedly contained evidence incriminating him and
Weinberg;

(5) Following Stern's and Weinberg's arrests on March 23,
2012, they allegedly made false statements to the FBI in
an attempt to cover up the fraudulent scheme.

190 Id., ¶ 254.

191 Id., ¶¶ 255–83.

x. Freeney Learns of Weinberg and Stern's Theft

In November 2011, Freeney allegedly became concerned
that Weinberg was misusing funds in the RSLA bank

accounts. 192  Four months later, in March 2012, he was
shown account statements for the RG account that had been
subpoenaed by the FBI, and purportedly learned for the first
time that Weinberg and Stern had misappropriated funds

from that account. 193  In April 2012, Freeney allegedly
retained counsel to investigate BofA's role in the fraudulent

scheme. 194  Despite Freeney's requests, BofA purportedly
refused to cooperate by producing account records and other
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relevant documents; it allegedly articulated no reason for its

refusal. 195

192 Id., ¶ 284.

193 Id., ¶¶ 284–85.

194 Id., ¶ 285.

195 Id.

y. BofA's Allegedly Efforts to Cover
Up Its Employees' Criminal Activities

Plaintiffs allege, on information and belief, that despite the
fact that hundreds of wire transfers totaling more than $17
million were made into and out of the BofA RG account
during 2010 and 2011, BofA never filed a Suspicious Activity

Report (“SAR”) concerning the transactions. 196  In addition,
they assert, again on information and belief, that BofA
never filed a SAR concerning Bock's, Weinberg's, or Stern's

activities despite their apparently criminal nature. 197

196 Id., ¶¶ 287–88.

197 Id.

Notwithstanding its Financial Industry Regulatory Authority
(“FINRA”) reporting obligations, BofA also purportedly
delayed filing a Form U4 reporting Freeney's complaints of
wrongdoing against Bock, Liebman, and Del Campo, and
ultimately filed such a report only because it was concerned

that Freeney would sue it. 198  Plaintiffs allege, on information
and belief, that the Form U4's filed by BofA concerning Bock,
Liebman, Del Campo, and Weinberg part of efforts to cover
up its employees' criminal activities because they falsely

stated that BofA had investigated Freeney's allegations. 199

198 Id., ¶¶ 289–90.

199 Id., ¶ 291.

z. Mitigation of Losses and Tolling Agreements

*13  Plaintiffs allege that, following discovery of the
fraudulent scheme, Freeney took steps to mitigate his losses
by, inter alia, closing RSLA, settling the dispute related to the
condominium in the W Hotel, and repaying the mortgage loan

on the North Carolina investment property. 200  They assert
that, prior to the filing of this action, the parties entered into a
series of tolling agreements, pursuant to which the statutes of
limitations on the claims asserted in the complaint were tolled

from September 19, 2013 to January 30, 2015. 201

200 Id., ¶¶ 292–96.

201 Id., ¶ 297.

aa. Plaintiffs' Claims

Based on the preceding facts, plaintiffs allege the following
claims: (1) violation of the Racketeer Influenced Corrupt
Organizations Act (“RICO”), 18 U.S.C. §§ 1962(c) and

1964(c); 202  (2) civil RICO conspiracy in violation of 18

U.S.C. §§ 1962(d) and 1964(c); 203  (3) violation of RICO,

18 U.S.C. §§ 1962(b) and 1964(c); 204  (4) violation of

RICO, 18 U.S.C. §§ 1962(c) and 1964(c); 205  (5) civil
RICO conspiracy in violation of 18 U.S.C. §§ 1962(d)

and 1964(c); 206  (6) violation of California Penal Code

§ 496; 207  (7) conspiracy to defraud; 208  (8) fraudulent

misrepresentation and false promise; 209  (9) fraudulent

concealment; 210  (10) negligent misrepresentation; 211  (11)

aiding and abetting conversion; 212  (12) breach of fiduciary

duty; 213  (13) aiding and abetting breach of fiduciary

duty; 214  (14) professional negligence; 215  (15) negligent

hiring, supervision, and retention; 216  and (16) negligent

referral. 217

202 Id., ¶¶ 298–323.

203 Id., ¶¶ 324–27.

204 Id., ¶¶ 328–33.

205 Id., ¶¶ 334–36.

206 Id., ¶¶ 337–39.

207 Id., ¶¶ 340–49.

208 Id., ¶¶ 350–55.

209 Id., ¶¶ 356–60.
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210 Id., ¶¶ 361–68.

211 Id., ¶¶ 369–73.

212 Id., ¶¶ 374–82.

213 Id., ¶¶ 383–87.

214 Id., ¶¶ 388–96.

215 Id., ¶¶ 397–401.

216 Id., ¶¶ 402–05.

217 Id., ¶¶ 406–09.

B. Requests for Judicial Notice

1. BofA's Request

BofA asks the court to take judicial notice of several
documents. In deciding a Rule 12(b)(6) motion, courts
generally look only to the face of the complaint and
documents attached thereto. Van Buskirk v. Cable News
Network, Inc., 284 F.3d 977, 980 (9th Cir. 2002); Hal
Roach Studios, Inc. v. Richard Feiner & Co., Inc., 896 F.2d
1542, 1555 n. 19 (9th Cir. 1990). A court must normally
convert a Rule 12(b)(6) motion into a Rule 56 motion if it
“considers evidence outside the pleadings.... A court may,
however, consider certain materials—documents attached to
the complaint, documents incorporated by reference in the
complaint, or matters of judicial notice—without converting
the motion to dismiss into a motion for summary judgment.”
United States v. Ritchie, 342 F.3d 903, 907–08 (9th Cir. 2003).
See Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S.
308, 322 (2007) (a court may consider “other sources courts
ordinarily examine when ruling on Rule 12(b)(6) motions
to dismiss, in particular, documents incorporated into the
complaint by reference, and matters of which a court may
take judicial notice”); Branch v. Tunnell 14 F.3d 449, 453
(9th Cir. 1994) (noting that a court may consider a document
whose contents are alleged in a complaint, so long as no
party disputes its authenticity), overruled on other grounds by
Galbraith v. County of Santa Clara, 307 F.3d 1119 (9th Cir.
2002).

Thus, in deciding a motion to dismiss, a court can consider
material that is the proper subject of judicial notice under
Rule 201 of the Federal Rules of Evidence. FED.R.EVID.
201. Under Rule 201, the court can judicially notice “[o]fficial
acts of the legislative, executive, and judicial departments

of the United States,” and “[f]acts and propositions that
are not reasonably subject to dispute and are capable of
immediate and accurate determination by resort to sources
of reasonably indisputable accuracy.” Courts have held that
“[j]udicial notice is appropriate for records and ‘reports of
administrative bodies.’ ” United States v. 14.02 Acres of Land
More or Less in Fresno County, 547 F.3d 943, 955 (9th
Cir. 2008) (quoting Interstate Natural Gas Co. v. Southern
California Gas Co., 209 F.2d 380, 385 (9th Cir. 1954)).
The court can take judicial notice of the regulation. It is
available at the federal register website, and neither party
questions its authenticity. Courts routinely take judicial notice
of documents available on government websites because the
documents are not subject to reasonable dispute. In re Epogen
& Aranesp Off Label Mktg. & Sales Practices Litigation, 590
F.Supp.2d 1282, 1286 (C.D. Cal. 2008) (“The Court grants
DaVita's request as to Exhibits 1–4, labels for Epogen that
are publicly available on the FDA website, finding that the
labels are documents not subject to reasonable dispute”); In re
Amgen Inc. Securities Litigation, 544 F.Supp.2d 1009, 1023
(C.D. Cal. 2008) (same).

*14  First, BofA asks the court to notice a Merrill Lynch
Client Relationship Agreement signed by Freeney and dated
February 11, 2010. “A district court ruling on a motion to
dismiss may consider a document the authenticity of which
is not contested, and upon which the plaintiff's complaint
necessarily relies.” Parrino v. FHP, Inc., 146 F.3d 699, 706
(9th Cir. 1998), superseded by statute on other grounds as
recognized in Abrego Abrego v. The Dow Chem. Co., 443
F.3d 676, 681 (9th Cir. 2006). This is so even if the plaintiff
does not “explicitly allege the contents of th[e] document[s]
in the complaint.” Knievel v. ESPN, 393 F.3d 1068, 1076
(9th Cir. 2005) (“We have extended the ‘incorporation by
reference’ doctrine to situations in which the plaintiff's claim
depends on the contents of a document, the defendant attaches
the document to its motion to dismiss, and the parties do
not dispute the authenticity of the document, even though
the plaintiff does not explicitly allege the contents of that
document in the complaint”). Here, the client agreement is
essential to Freeney's claim, because but for the agreement,
he would not have been a Merrill Lynch client, and thus
these claims would never have arisen. Because Freeney does
not dispute the authenticity of the document, the court will

consider it under the incorporation by reference doctrine. 218

See Singer ex rel. Singer v. Paul Revere Life Ins. Co., No. CV
14 08700 MMM MRWX, 2015 WL 3970284, *2 (C.D. Cal.
June 30, 2015).
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218 Plaintiffs filed an objection to BofA's request
for judicial notice, but it does not dispute the
authenticity of the document. Because the court
finds that plaintiffs' claims do depend on the client
agreement, plaintiffs' objections lack merit and are
overruled.

Second, BofA asks that the court notice two annual audit
report forms X17A–5, which were filed with the Securities
Exchange Commission on March 1, 2011 and March 2, 2015,
respectively. Because the documents are on file with the
SEC, they are judicially noticeable as undisputed matters of
public record. See Metzler Inv. GMBH v. Corinthian Colleges,
Inc., 540 F.3d 1049, 1064 n. 7 (9th Cir. 2008) (“Defendants
sought judicial notice for Corinthian's reported stock price
history and other publicly available financial documents,
including a number of Corinthian's SEC filings. In its
dismissal order, the court granted Defendants' unopposed
requests for judicial notice. Metzler does not contest the
propriety of the noticing of these documents on appeal, which
in any event was proper”); Oklahoma Firefighters Pension
& Ret. Sys. v. IXIA, 50 F.Supp.3d 1328, 1349 (C.D. Cal.
2014) (“Courts can consider securities offerings and corporate

disclosure documents that are publicly available.”). 219  The

court therefore judicially notices the forms. 220

219 Plaintiffs' objection to the SEC filings is discussed
and rejected infra.

220 BofA requests that the court notice a series of
tolling agreements between plaintiffs and Merrill
Lynch. The court does not rely on these documents
and thus declines to judicially notice them.

2. Freeney's Request

As discussed infra, Freeney requests that the court take
judicial notice of a number of documents in support of a
theory of relief not pled in his complaint. Because this is
improper, the court declines to take judicial notice of the
documents.

II. DISCUSSION

A. BofA's Motion to Dismiss

1. Legal Standard Governing Motions
to Dismiss Under Rule 12(b)(6)

A Rule 12(b)(6) motion tests the legal sufficiency of the
claims asserted in the complaint. A Rule 12(b)(6) dismissal
is proper only where there is either a “lack of a cognizable
legal theory,” or “the absence of sufficient facts alleged under
a cognizable legal theory.” Balistreri v. Pacific Police Dep't,
901 F.2d 696, 699 (9th Cir. 1988). The court must accept
all factual allegations pleaded in the complait as true, and
construe them and draw all reasonable inferences from them
in favor of the nonmoving party. Cahill v. Liberty Mutual Ins.
Co., 80 F.3d 336, 337–38 (9th Cir. 1996); Mier v. Owens, 57
F.3d 747, 750 (9th Cir. 1995).

The court need not, however, accept as true unreasonable
inferences or legal conclusions cast in the form of factual
allegations. See Bell Atlantic Corp. v. Twombly, 550 U.S.
544, 555 (2007) (“While a complaint attacked by a Rule
12(b)(6) motion to dismiss does not need detailed factual
allegations, a plaintiff's obligation to provide the ‘grounds’
of his ‘entitle[ment] to relief’ requires more than labels and
conclusions, and a formulaic recitation of the elements of a
cause of action will not do”). Thus, a plaintiff's complaint
must “contain sufficient factual matter, accepted as true, to
‘state a claim to relief that is plausible on its face.’ ... A claim
has facial plausibility when the plaintiff pleads factual content
that allows the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged.” Ashcroft v.
Iqbal, 556 U.S. 662, 677 (2009); see also Twombly, 550 U.S.
at 555 (“Factual allegations must be enough to raise a right
to relief above the speculative level, on the assumption that
all the allegations in the complaint are true (even if doubtful
in fact)” (citations omitted)); Moss v. United States Secret
Service, 572 F.3d 962, 969 (9th Cir. 2009) (“[F]or a complaint
to survive a motion to dismiss, the non-conclusory ‘factual
content,’ and reasonable inferences from that content, must be
plausible suggestive of a claim entitling the plaintiff to relief,”
citing Iqbal and Twombly).

2. Whether BofA Is a Proper Defendant

a. Merger Allegations

*15  BAC and BANA first assert that they are not
proper defendants because the complaint does not plausibly
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plead that Weinberg, Bock, and Liebman were BofA

employees. 221  Plaintiffs allege that Bock and Weinberg
“joined the M[errill Lynch] Coral Gables office” in April

2009. 222  Freeney entered into a client relationship with
Merrill Lynch, not either BofA entity. The client relationship
agreement he signed was with Merrill Lynch, not BANA or

BAC. 223  Plaintiffs concede in their complaint that BofA and
Merrill Lynch were distinct entities; they contend, however,
in “January 2009, [BofA] purchased Merrill Lynch [ ] for $50

billion, and [it] was merged into [BofA].” 224  Plaintiffs assert,
on information and belief, “that as a result of the purchase
and merger, ML's employees, including its stock brokers and

investment advisors, became [BofA] employees.” 225

221 Motion at 4.

222 Complaint, ¶ 87.

223 See Lucas Decl., Exh. A (“Client Relationship
Agreement”) at 1.

224 Complaint, ¶ 49.

225 Id., ¶ 49.

The court does not find plaintiffs' allegation that “BofA”
employed Weinberg, Bock, and Liebman plausible. “It is a
general principle of corporate law deeply ‘ingrained in our
economic and legal systems’ that a parent corporation ...
is not liable for the acts of its subsidiaries.” United States
v. Bestfoods, 524 U.S. 51, 61 (1998). “Only in unusual
circumstances will the law permit a parent corporation to
be held either directly or indirectly liable for the acts of its
subsidiary.” Bowoto v. Chevron Texaco Corp., 312 F.Supp.2d
1229, 1234 (N.D. Cal. 2004). Here, “plaintiffs have failed
to allege any facts from which [it can be] infer[red] that
these exceptions apply,” and do not argue that any of the
traditional bases for disregarding corporate separateness,
e.g., alter ego, apply. See IndyMac Mortgage Backed Sec.
Litig., 718 F.Supp.2d 495, 508 (S.D.N.Y. 2010); Bowoto,
312 F.Supp.2d at 1235 (“The party seeking to disregard the
corporate form bears the burden of showing that there are
good reasons for doing so”).

Instead, plaintiffs allege that BofA purchased Merrill Lynch
in 2009, and that Merrill Lynch then merged into BofA. In
essence, the complaint alleges that BofA is Merrill Lynch's
successor-in-interest. This is a mere legal conclusion. See
Buchanan v. Neighbors Van Lines, No. CV 10 6206 PSG

(RCx), 2010 WL 4916644, *3 (C.D. Cal. Nov. 29, 2010)
(“The only allegations made by Plaintiff—that ‘at all relevant
times each of the Defendants was the agent, employee,
[and] ... successor-in-interest of each of them, and of each
other, and has, in such capacity or capacities, participated in
the acts or conduct alleged’ in the Complaint—are nothing
more than legal conclusions of the type prohibited by Iqbal
and Twombly. Plaintiff's argument that the conduct of Golden
Hand is imputed to Neighbors therefore must fail”); In
re IndyMac Mortgage–Backed Sec. Litig., 718 F.Supp.2d
at 508 (“The successor-in-interest allegation, however, is
nothing more than a legal conclusion without any factual
amplification and so is ‘not entitled to the assumption of
truth’ ”); see also Ortiz v. Green Bull, Inc., No. CV 10–3747
ADS ETB, 2011 WL 5554522, *9 (E.D.N.Y. Nov. 14, 2011)
(“Plaintiff only alleges in the complaint the legal conclusion
that Werner is successor in interest to Green Bull”); Sullivan
v. Dollar Tree Stores, Inc., No. CV 07–5020 EFS, 2008 WL
1730079, *3 (E.D. Wash. Apr. 10, 2008) (“As an initial matter,
the DOL's conclusion that Defendant is a successor in interest
is a legal conclusion”). None of plaintiffs' factual allegations
plausibly suggests that BofA merged with and became Merrill
Lynch's successor in interest, or that Merrill Lynch ceased to
exist as a going concern. The complaint “instead predicates
B[of]A's liability solely on an [implied] allegation that it is a
“successor-in-interest” to ... Merrill[ ] Lynch.” In re IndyMac
Mortgage–Backed Sec. Litig., 718 F.Supp.2d at 508. As a
result, the complaint fails to state a plausible claim for relief
against BofA.

*16  Plaintiffs' conclusory allegations are especially
problematic given the existence of case law clearly noting
that Merill Lynch and BANA “are wholly owned subsidiaries
of [BAC]” and that Merrill Lynch is “a completely separate
entity.” Stansell v. Rev. Armed Forces of Col., 771 F.3d
713, 747–48 (11th Cir. 2014). They are also contradicted by
annual audit reports filed with the SEC on March 1, 2011

and March 2, 2015. 226  Although judicial notice is limited
to the “existence and contents of the SEC filings, not the
truth of information contained in them,” In re American
Apparel, Inc. Shareholder Litig., 855 F.Supp.2d 1043, 1062
(C.D. Cal. 2012), the mere existence of the audit reports
confirms that Merrill Lynch continued to exist as a separate
entity during the relevant time period. Finally, the client
relationship agreement Freeney signed on February 11, 2010
—after Merrill Lynch allegedly merged with BofA—also
contradicts the merger allegations; it states, in capital letters,
that Merrill Lynch is a “wholly owned subsidiary of Bank

of America Corporation.” 227  For these reasons as well, the
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allegations are deficient. See Oklahoma Firefighters Pension
& Ret. Sys. v. Ixia (“Ixia II”), No. CV 1308440 MMM
(SHx), 2015 WL 1775221, *39 (C.D. Cal. Apr. 14, 2015)
(“Where a plaintiff's own allegations are contradicted by other
documents and matters asserted, relied upon, or incorporated
by reference by plaintiff in the complaint, the district court is
not obligated to accept the complaint's allegation as true in
deciding a motion to dismiss,” citing Collins v. Wells Fargo
Bank, No. CV 12 2284 PHX LOA, 2013 WL 3808097, *7 (D.
Ariz. July 23, 2013) (in turn citing United States v. Ritchie,
342 F.3d 903, 908 (9th Cir. 2003); Van Buskirk v. CNN, 284
F.3d 977, 980 (9th Cir. 2002)).

226 Lucas Decl., Exhs. C and D (2010 and 2014 Merrill
Lynch Annual Audit Reports).

27 Client Relationship Agreement at 1.

In point of fact, the complaint fails even to allege which BofA
entity merged with and became the successor in interest to
Merrill Lynch. The complaint alleges that BofA (or “BOA” as
it is described in the complaint) is two distinct entities, BANA
and BAC. Plaintiffs do not identify the entities between
or among which the merger took place. This too renders
the merger allegations deficient, and requires dismissal of
plaintiffs' claims against BANA and BAC. Walsh v. Kindred
Healthcare, 798 F.Supp.2d 1073, 1083 (N.D. Cal. 2011)
(“Nor have Plaintiffs alleged facts to show how Hillhaven,
Rossmoor LLC, or Smith Ranch LLC fit into this corporate
structure and that they should be held liable for the acts of
the other defendants or have the other defendants be held
liable for their acts”); see also Lewis v. County of San Diego,
No. 13 CV 2818 L JMA, 2014 WL 3527719, *6 (S.D.
Cal. July 15, 2014) (“Plaintiffs vaguely lump all defendants
together without providing any factual allegations that specify
separate acts of O'Malley and Cline that would subject them to
liability”); Anthony v. Harmon, No. CIV 09 2272 WBSKJM,
2009 WL 4282027, *2 (E.D. Cal. Nov. 25, 2009) (“A number
of averments in plaintiffs' complaint certainly appear to have
been made without Iqbal in mind. For example, plaintiffs'
allegations repeatedly lump defendants together, referring to
them as ‘Advisors,’ and do not plead facts that plausibly
suggest that each defendant is liable for the claims in the
Complaint”).

For the same reason, any assertion that Merrill Lynch
employees were BofA employees is unavailing. See Richard
v. Bell Atl. Corp., 946 F.Supp. 54, 59–60 (D.D.C. 1996)
(“Given the plaintiffs' earlier definition of the term ‘Bell
Atlantic,’ the complaint in effect alleges that each plaintiff

was or is employed not only by BAC, but also by each of the
subsidiaries. Such an allegation is nonsensical. Accordingly,
the plaintiffs shall be ordered to file an amended complaint
by the close of a sixty-day, limited discovery period, in which
they identify each BAC subsidiary for which each named
plaintiff worked or works”); see also Blackwell v. Bank of
Am. Corp., No. CV 12–02783 JMC, 2013 WL 2181040,
*3 (D.S.C. May 20, 2013) (recommending dismissal where
BAC “argue[d] that it should be dismissed from th[e] action
because the plaintiff was not employed by it but was instead
employed by Merrill Lynch, which is a wholly owned
subsidiary of [BAC]” and “[t]he plaintiff state[d] in his
complaint that he was employed ‘by the defendant[, i.e.,
BAC,] in the Merrill Lynch branch located in Spartanburg’
”); Menashe v. Bank of N.Y., 850 F.Supp.2d 1120, 1135 (D.
Haw. 2012) (concluding that allegations that “[a]s a successor
in interest to Countrywide, Defendant[s] BOA and BAC have
hired, directed and controlled the actions of Countrywide
in its capacity as originator broker of the mortgage loan in
this case” were insufficient to establish the existence of an
employment relationship).

b. Plaintiffs' Opposition and the Joint Employer Theory

*17  Plaintiffs dispute that BAC and BANA are not proper
parties. In their opposition, plaintiffs disavow the merger
theory, and assert that a “parent corporation (in this case,
BAC) may be liable for the actions of the employees
of a subsidiary (in this case, [Merrill Lynch] ) if the

parent is a joint employer.” 228  The Ninth Circuit's joint
employer, or “economic reality” test, considers “whether the
alleged employer (1) had the power to hire and fire the
employees, (2) supervised and controlled employee work
schedules or conditions of employment, (3) determined the
rate and method of payment, and (4) maintained employment
records.” Adedapoidle–Tyehimba v. Crunch, LLC No. 13–
cv–00225–WHO, 2013 WL 4082137, *4 (N.D. Cal. Aug. 9,
2013) (quoting Bonnette v. Cal. Health & Welfare Agency,
704 F.2d 1465, 1470 (9th Cir. 1983), disapproved on other
grounds in Garcia v. San Antonio Metro. Transit Auth.,
469 U.S. 528 (1985)). Plaintiffs allege no facts “in the
complaint [that would permit the court to assess any of these
factors], ... and it is axiomatic that ‘a court may not look
beyond the complaint to a plaintiff's moving papers, such
as a memorandum in opposition to a defendant's motion to
dismiss.’ ” See Ixia II, 2015 WL 1775221 at *39 (quoting
Broam v. Bogan, 320 F.3d 1023, 1026 n. 2 (9th Cir. 2003) (in
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turn citing Schneider v. Cal. Dep't of Corr., 151 F.3d 1194,
1197 n. 1 (9th Cir. 1998)).

228 Opposition at 3; see also id. n. 1 (“Defendants
assert that Plaintiffs' claims against BAC and
BANA are premised on the Merger. Not so. The
Complaint mentions the Merger only by way of
background, not as a basis of liability”).

Plaintiffs seek to circumvent the fact that they have pled
no facts indicating that BAC and Merrill Lynch are joint
employers by asking that the court take judicial notice of
twenty-seven documents, only eighteen of which they cite or
discuss. Plaintiffs' attempt to amend their complaint through
judicial notice to include facts purportedly demonstrating
joint employment is improper. See Oklahoma Firefighters
Pension & Ret. Sys. v. IXIA (“Ixia I”), 50 F.Supp.3d
1328, 1350 (C.D. Cal. 2014) (“Plaintiffs cannot utilize the
[judicially noticeable] documents to amend the complaint
and defeat defendants' motions to dismiss”); In re Turbodyne
Technologies, Inc. Sec. Litig., No. CV 99–00697–MMM–
BQRx, 2000 WL 33961193, *10 (C.D. Cal. Mar. 15, 2000)
(“Plaintiffs' complaint alleges much of the information
contained in Exhibit Q, including Turbodyne's stock price on
certain days and the dates the stock's upward and downward
price swings began. The complaint lacks any allegations
regarding Turbodyne's daily trading volume, however, and
plaintiffs clearly seek to have the court take judicial notice
of Exhibit Q to cure this omission. In deciding a motion to
dismiss, courts may not ‘take into account additional facts
asserted in a memorandum opposing the motion to dismiss,
because such memoranda do not constitute pleadings under
Rule 7(a).’ The effect of plaintiffs' request that the court
take judicial notice of Exhibit Q is the same, and the court
declines to do so for that reason” (internal citation omitted));
see also Harrell v. United States, 13 F.3d 232, 236 (7th
Cir. 1993) (party “cannot cure [pleading deficiencies] by
inserting the missing allegations in a document that is not
either a complaint or an amendment”). Thus, the court need
not address plaintiffs' joint employer arguments.

It does so nonetheless, because even had the allegations in
plaintiffs' opposition been pled in the complaint, the claims
against BofA would be deficient. Plaintiffs' joint employer
theory does not appear to have application here, because
the theory, and the case law plaintiffs cite in support of it,
apply where an employee seeks to hold multiple entities liable
on labor law and ADEA and ADA claims. See E.E.O.C.
v. Pac. Mar. Ass'n, 351 F.3d 1270, 1275 (9th Cir. 2003)
(applying “joint employer” test in Title VII case); Swallows

v. Barnes & Noble Book Stores, Inc., 128 F.3d 990, 992–
93 (6th Cir. 1997) (“It is undisputed that Barnes & Noble,
not TTU, was plaintiffs' direct employer. Although a direct
employment relationship provides the usual basis for liability
under the ADEA or ADA, courts have fashioned various
doctrines by which a defendant that does not directly employ
a plaintiff may still be considered an ‘employer’ under
those statutes. In one approach, courts examine whether two
entities are so interrelated that they may be considered a
‘single employer’ or an ‘integrated enterprise.’ In another
approach, courts consider whether one defendant has control
over another company's employees sufficient to show that
the two companies are acting as a ‘joint employer’ of those
employees”); Bonnette, 704 F.2d at 1469 (“Two or more
employers may jointly employ someone for purposes of
the [Fair Labor Standards Act]. All joint employers are
individually responsible for compliance with the FLSA.
Regulations issued by the Department of Labor give the
following examples of joint employment situations ...”);
Rivas v. Federacion de Asociaciones Pecuarias de Puerto
Rico, 929 F.2d 814, 819–20 (1st Cir. 1991) (“In the labor
relations context, the Supreme Court, in Boire v. Greyhound
Corp., 376 U.S. 473, 480–81 (1964), recognized as an issue of
fact whether an entity possesses sufficient indicia of control
over employees so as to constitute a ‘joint employer’ under
§ 9(c) of the NLRA, 29 U.S.C. § 159(c)”). Plaintiffs cite,
and the court has located, no case in which a non-employee
plaintiff successfully held an entity vicariously liable on a
joint employer theory.

*18  Assuming arguendo the theory is viable in a situation
such as this, a plaintiff seeking to hold multiple entities liable
as joint employers must plead specific facts that explain how
the defendants are related and how the conduct underlying
the claims is attributable to each. The opposition does not
contain such facts, however. See Adedapoidle–Tyehimba,
2013 WL 4082137 at *5 (“Here, Mr. Adedapoidle–Tyehimba
has failed to allege facts sufficient to hold NEV and NEFC
liable as his joint employers. As the Court previously noted,
the allegations in paragraph 25 of the SAC (identical to the
allegations in paragraph 24 of the FAC) are imprecise and
conclusory. The supplemental allegations in paragraph 25 of
the SAC do not cure these deficiencies. Regarding NEV, the
allegation that it focuses on ‘fitness clubs’ says nothing about
its relationship with Crunch, LLC or with Mr. Adedapoidle–
Tyehimba.”); U.S. E.E.O.C. v. Am. Laser Centers LLC, No.
CV 09–02247 AWI DLB, 2010 WL 3220316, *5 (E.D. Cal.
Aug. 13, 2010) (“EEOC has not alleged any specific facts to
support its claim that the Defendants were alter egos, joint-
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employers, successors, or an integrated enterprise. EEOC's
allegation that the conduct at issue is attributable to all
Defendants because each acted ‘as a successor, alter ego,
joint employer, integrated enterprise, agent, employee ...’ or
‘under the direction and control of the others’ is merely a
conclusory allegation. EEOC does not plead any specific
factual allegations that explain how the four Defendant
companies are related to each other. The Court is not required
‘to accept as true allegations that are merely conclusory,
unwarranted deductions of fact, or unreasonable inferences’
”).

Plaintiffs assert only that the evidence they seek to
have the court judicially notice demonstrates that BAC
owned, managed and oversaw, appointed directors, co-
marketed, administered benefit plans for, and was generally

interdependent with Merrill Lynch. 229  This is insufficient
because general facts concerning BAC's relationship with
Merrill Lynch do not indicate whether it controlled the
specific individuals whose conduct is at issue here. See Doe
I v. Wal Mart Stores, Inc., 572 F.3d 677, 683 (9th Cir. 2009)
(“Here, Plaintiffs' allegations do not support the conclusion
that Wal–Mart is Plaintiffs' employer. Plaintiffs' general
statement that Wal–Mart exercised control over their day-
to-day employment is a conclusion, not a factual allegation
stated with any specificity. We need not accept Plaintiffs'
unwarranted conclusion in reviewing a motion to dismiss.
Plaintiffs allege specifically that Wal–Mart contracted with
suppliers regarding deadlines, quality of products, materials
used, prices, and other common buyer-seller contract terms.
Such supply contract terms do not constitute an ‘immediate
level of day-to-day’ control over a supplier's employees so
as to create an employment relationship between a purchaser
and a supplier's employees”); Adedapoidle–Tyehimba, 2013
WL 4082137 at *5 (“The allegations as to NEV and NEFC
lack sufficient facts to hold them liable under the FLSA.
Even assuming that NEV and NEFC co-owned Crunch,
LLC and played some role in the management or oversight
of Crunch, LLC's operations, Mr. Adedapoidle–Tyehimba
must still plead facts addressing the economic reality of his
relationship to NEV or NEFC, for example indicating that
they in any way controlled his employment conditions or
the nature of his work. He does not. A mere allegation that
a defendant co-owns the business where the plaintiff works
does not, without more, establish the economic reality of an
employer-employee relationship for purpose of the FLSA.
Bare allegations that a defendant managed or oversaw a direct
employer's operations are likewise insufficient”).

229 Opposition at 4–5.

Accordingly, even were the court permitted to consider
arguments in plaintiffs' opposition that are not alleged in the
complaint, it would conclude that BAC and BANA are not
proper defendants. BofA's motion to dismiss must therefore

be granted. 230

230 Because the court concludes that, as presently
alleged, BANA and BAC are not proper parties, it
declines to address their alternate argument that the
claims against them are not adequately pled.

B. Bock's Motion to Dismiss for Lack of Personal
Jurisdiction

1. Legal Standard Governing Motions
to Dismiss Under Rule 12(b)(2)

When a defendant moves to dismiss under Rule 12(b)(2), the
plaintiff bears the burden of demonstrating that the court may
properly exercise personal jurisdiction over the defendant.
Pebble Beach Co. v. Caddy, 453 F.3d 1151, 1154 (9th Cir.
2006); Bohara v. Backus Hosp. Medical Benefit Plan, 390
F.Supp.2d 951, 961 (C.D. Cal. 2005) (citing Ziegler v. Indian
River County, 64 F.3d 470, 473 (9th Cir. 1995)). Absent
formal discovery or an evidentiary hearing, the plaintiff need
only make a prima facie showing that jurisdiction exists to
survive a Rule 12(b)(2) motion to dismiss. Pebble Beach,
453 F.3d at 1154; Rio Properties, Inc. v. Rio International
Interlink, 284 F.3d 1007, 1019 (9th Cir. 2002); Ziegler, 64 F.3d
at 473.

*19  To make this showing, the plaintiff can rely on
the allegations in its pleadings to the extent they are not
controverted by the moving party. See, e.g., Doe v. Unocal
Corp., 248 F.3d 915, 922 (9th Cir. 2001) (“Where not
directly controverted, plaintiff's version of the facts is taken
as true for the purposes of a 12(b)(2) motion to dismiss”).
If defendants adduce evidence controverting the allegations,
however, the plaintiff cannot rely on his pleadings, but
must “ ‘come forward with facts, by affidavit or otherwise,
supporting personal jurisdiction.’ ” Scott v. Breeland, 792
F.2d 925, 927 (9th Cir. 1986) (quoting Amba Marketing
Systems, Inc. v. Jobar International, Inc., 551 F.2d 784, 787
(9th Cir. 1977)). “Conflicts between parties over statements
contained in affidavits must be resolved in the plaintiff's
favor.” Schwarzenegger v. Fred Martin Motor Co., 374 F.3d
797, 800 (9th Cir. 2004); see also American Telephone &

EXHIBIT L - PAGE 123
WESTLAW 

Case 2:19-ap-01383-SK    Doc 305-1    Filed 07/09/21    Entered 07/09/21 10:48:30    Desc
Appendix     Page 123 of 446



Freeney v. Bank of America Corporation, Not Reported in Fed. Supp. (2015)
2015 WL 4366439

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 22

Telegraph Co. v. Compagnie Bruxelles Lambert, 94 F.3d 586,
588 (9th Cir. 1996) (“In determining whether [the plaintiff]
has met this burden, uncontroverted allegations in [the]
complaint must be taken as true, and ‘conflicts between the
facts contained in the parties’ affidavits must be resolved in
[plaintiff's] favor for purposes of deciding whether a prima
facie case for personal jurisdiction exists,’ ” quoting WNS Inc.
v. Farrow, 884 F.2d 200, 203 (5th Cir. 1989)).

“The general rule is that personal jurisdiction over a defendant
is proper if it is permitted by a long-arm statute and if
the exercise of that jurisdiction does not violate federal
due process.” Pebble Beach, 453 F.3d at 1154–55 (citing
Fireman's Fund Ins. Co. v. Nat'l Bank of Coop., 103 F.3d
888, 893 (9th Cir. 1996)); see also Metro–Goldwyn–Mayer
Studios Inc. v. Grokster, Ltd., 243 F.Supp.2d 1073, 1082 (C.D.
Cal. 2003) (citing Aanestad v. Beech Aircraft Corp., 521 F.2d
1298, 1300 (9th Cir. 1974)). Because California authorizes
jurisdiction to the full extent permitted by the Constitution,
see CAL. CODE CIV. PROC. § 410.10, the only question the
court must ask here is whether the exercise of jurisdiction over
Bock would be consistent with due process. Harris Rutsky &
Co. Ins. Servs., Inc. v. Bell & Clements Ltd., 328 F.3d 1122,
1129 (9th Cir. 2003); Peterson v. Highland Music, Inc., 140
F.3d 1313, 1317 n. 2 (9th Cir. 1998).

To satisfy due process, a defendant must have sufficient
“minimum contacts” with the forum state that “maintenance
of the suit does not offend traditional notions of fair play
and substantial justice.” Int'l Shoe Co. v. Washington, 326
U.S. 310, 316 (1945). There are two recognized bases for
exercising personal jurisdiction over a nonresident defendant:
(1) “general jurisdiction,” which arises where defendant's
activities in the forum are sufficiently “substantial” or
“continuous and systematic” to justify the exercise of
jurisdiction over it in all matters; and (2) “specific
jurisdiction,” which arises when a defendant's specific
contacts with the forum give rise to the claim in question.
Helicopteros Nacionales de Columbia S.A. v. Hall, 466 U.S.
408, 414–16 (1984); Doe v. Am. Nat'l Red Cross, 112 F.3d
1048, 1050–51 (9th Cir. 1997).

2. Waiver

Plaintiffs assert that Bock waived his right to challenge
personal jurisdiction by making a general appearance. Under
Rule 12(h)(1) of the Federal Rules of Civil Procedure, a
defendant waives any personal jurisdiction defense he might

otherwise have if he does not raise it in a responsive pleading
or in a motion to dismiss that precedes the responsive
pleading. See FED.R.CIV.PROC. 12(h)(1) (“A party waives
any defense listed in Rule 12(b)(2)–(5) by: (A) omitting it
from a motion in the circumstances described in Rule 12(g)
(2); or (B) failing to either: (i) make it by motion under
this rule; or (ii) include it in a responsive pleading or in an
amendment allowed by Rule 15(a)(1) as a matter of course”).
Although “Rule 12(h)(1) specifies the minimum steps that a
party must take in order to preserve a defense,” it does not
follow “that a party's failure to satisfy those minimum steps
constitutes the only circumstance under which a party will
be deemed to have waived a defense.” Peterson v. Highland
Music, Inc., 140 F.3d 1313, 1318 (9th Cir. 1998). A court
can find that a defendant has waived a personal jurisdiction
defense if its litigation conduct amounts to “deliberate,
strategic behavior” or “sandbagging,” e.g., “raising the issue
of personal jurisdiction on a motion to dismiss, deliberately
refraining from pursuing it any further when [the] motion is
denied in the hopes of receiving a favorable disposition on
the merits, and then raising the issue again on appeal only
if [defendant] were unhappy with the district court's ultimate
decision.” Id.

*20  A defendant's election to remove a case to federal
court does not waive a personal jurisdiction defense. See
Nationwide Eng'g & Control Sys. v. Thomas, 837 F.2d
345, 347–48 (8th Cir. 1988) (“[r]emoval, in itself, does
not constitute a waiver of any right to object to lack of
personal jurisdiction”); Fields v. Sedgwick Associated Risks,
Ltd., 796 F.2d 299, 300–01 (9th Cir. 1986) (dismissing a
removed federal action for lack of personal jurisdiction);
Team Enterprises, LLC v. W. Inv. Real Estate Trust, No.
CV 08–1050LJOSMS, 2008 WL 4367560, *2 (E.D. Cal.
Sept. 23, 2008) (“A defendant's choice to first remove an
action to federal court before seeking to challenge personal
jurisdiction does not constitute a waiver of objections to
personal jurisdiction”); Dielsi v. Falk, 916 F.Supp. 985, 994
(C.D. Cal. 1996) (“a defendant does not waive jurisdictional
challenges by removing the case to federal court”); see also
Webb v. Sitzes, 82 F.3d 424, 1996 WL 169298, *3 (9th Cir.
Apr. 10, 1996) (Unpub. Disp.) (“The district court properly
held that the motion to remove did not waive the objection to
personal jurisdiction”).

Plaintiffs contend that Bock waived any right to challenge
personal jurisdiction by filing a notice of related cases that
sought to have this case transferred from the calendar of Judge
Gary Klausner to this court; filing two stipulations asking that
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the court continue the deadline for the filing of a response to
the complaint; and filing a notice of appearance designating
Paul S. Malingagio as his counsel of record and requesting

that additional attorneys be admitted pro hac vice. 231  None
of these actions constitutes a waiver under Rule 12(h)(1).
Bock's conduct does not amount to “deliberate, strategic
behavior” or “sandbagging” designed to seek affirmative
relief from the court. See Peterson, 140 F.3d at 1318. Indeed,
in the notice of removal, Bock specifically reserved the right

to seek dismissal for lack of personal jurisdiction. 232

231 Notice of Related Case, Docket No. 4 (Mar. 31,
2015); Stipulation to Extend Time to Respond,
Docket No. 9 (Apr. 2, 2015); Notice of Appearance,
Docket No. 13 (Apr. 8, 2015); Stipulation to Extend
Time to Respond, Docket No. 20 (Apr. 30, 2015).

232 Removal at 5 (“By removing this case to federal
court, defendants do not consent to personal
jurisdiction, do not concede that this Court is a
convenient forum, and do not waive any of their
defenses or objections under Federal Rule of Civil
Procedure 12(b) or otherwise, including their right
to have this dispute arbitrated or decided by other
means of alternative dispute resolution”).

Courts, moreover, have repeatedly and consistently rejected
waiver arguments similar to those raised by plaintiffs.
Bock's “counsels' filing of initial appearances or motions for
admission pro hac vice are not the defensive moves in which
a waiver of personal jurisdiction can occur.” See Springer v.
Balough, 96 F.Supp.2d 1250, 1256 (N.D. Okla. 2000); see
also Coe v. Philips Oral Healthcare Inc., No. C13–518–MJP,
2014 WL 585858, *2 (W.D. Wash. Feb. 14, 2014) (holding
that defendant's entry of a notice of appearance before filing
a motion to dismiss did not constitute a waiver of personal
jurisdiction objections); Martin v. United States, No. CV
13–03130, 2014 WL 3493233, *3 (C.D. Ill. July 14, 2014)
(filing a notice of appearance and motion for extension of
time to answer did not constitute a waiver if the defense
was preserved in the first responsive pleading or pre-pleading
motion filed). Second, “a motion to extend time to respond
gives no hint that the answer will waive personal jurisdiction
defects, and is probably best viewed as a holding maneuver
while counsel consider how to proceed.” See Benny v. Pipes,
799 F.2d 489, 493 (9th Cir. 1986) (defendant did not waive
personal jurisdiction challenge by filing three stipulations to
extend time); Heller v. Cepia, LLC, No. CV 11–01146 JSW,
2012 WL 13572, *10 (N.D. Cal. Jan. 4, 2012) (“A–Tech and

The Bean filed a stipulation to extend the time for them to
respond to Heller's complaint. Although it would have been a
better practice had they specifically stated that they were not
waiving any affirmative defenses, it would be a harsh result if
the Court were to find the filing of this stipulation constituted
a general appearance. The filing of this stipulation did not
demonstrate a ‘clear purpose to defend the suit’ ”). Finally,
filing a notice of related case, which Bock did with BofA, was

required under the Local Rules, 233  and does not evidence an
effort to secure affirmative relief from the court.

233 CA CD L.R. 83–1.3.1 (“At the time a civil action
(including a notice of removal or bankruptcy
appeal) is filed, or as soon as known thereafter,
the attorney shall file and serve on all parties who
have appeared a Notice of Related Case(s), stating
whether any action previously filed or currently
pending in the Central District and the action being
filed appear: (a) To arise from the same or a closely
related transaction, happening or event; or (b) To
call for determination of the same or substantially
related or similar questions of law and fact; or
(c) For other reasons would entail substantial
duplication of labor if heard by different judges;
or (d) To involve the same patent, trademark or
copyright, and one of the factors identified above
in a, b or c is present”).

*21  As a consequence, the court concludes that Bock did not
waive his right to challenge personal jurisdiction by filing a
Rule 12(b)(2) motion.

3. General Jurisdiction

A court can exercise general jurisdiction over a defendant
if the defendant's contacts with the forum are “substantial”
or “continuous and systematic.” International Shoe Co.,
326 U.S. at 316; Data Disc, Inc. v. Systems Technology
Assocs., Inc., 557 F.2d 1280, 1287 (9th Cir. 1977); see also
Schwarzenegger, 374 F.3d at 801 (plaintiff must show that
defendant engaged in “ ‘continuous and systematic general
business contacts’ that ‘approximate physical presence’ in the
forum state,” quoting Helicopteros, 466 U.S. at 416; Bancroft
& Masters, Inc. v. Augusta National Inc., 223 F.3d 1082, 1086
(9th Cir. 2000)). “The standard is met only by ‘continuous
corporate operations within a state [that are] thought so
substantial and of such a nature as to justify suit against [the
defendant] on causes of action arising from dealings entirely
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distinct from those activities.’ ” King v. American Family
Mutual Ins. Co., 632 F.3d 570, 579 (9th Cir. 2011) (quoting
International Shoe Co., 326 U.S. at 318). When properly
invoked, general jurisdiction allows a federal court to hear any
cause of action, even one unrelated to defendant's activities
in the state. See Perkins v. Benguet Consol. Mining Co., 342
U.S. 437, 445 (1952).

To determine if a defendant's activities in the forum are
“continuous and systematic” or “substantial,” the court
must examine all of his activities impacting the state. See
Helicopteros, 466 U.S. at 411; World–Wide Volkswagen Corp.
v. Woodson, 444 U.S. 286, 295 (1980); Perkins, 342 U.S. at
445–49. “Factors to be taken into consideration are whether
the defendant makes sales, solicits or engages in business in
the state, serves the state's markets, designates an agent for
service of process, holds a license, or is incorporated there.”
Bancroft & Masters, 223 F.3d at 1086 (citing Hirsch v. Blue
Cross, Blue Shield, 800 F.2d 1474, 1478 (9th Cir. 1986));
Mavrix Photo, Inc. v. Brand Techs., Inc., 647 F.3d 1218,
1224 (9th Cir. 2011) (“To determine whether a nonresident
defendant's contacts are sufficiently substantial, continuous,
and systematic, we consider their ‘[l]ongevity, continuity,
volume, economic impact, physical presence, and integration
into the state's regulatory or economic markets,’ ” quoting
Tuazon v. R.J. Reynolds Tobacco Co., 433 F.3d 1163, 1172
(9th Cir. 2006)).

Bock contends that even specific jurisdiction is lacking
because he has no contacts with California. A fortiori,
therefore, he asserts that the court cannot exercise general
jurisdiction over him because his contacts fall far short
of “continuous and systematic” and do not “approximate
physical presence” in California. See Bancroft & Masters,
223 F.3d at 1086. Plaintiffs do not contend that the court can
exercise general jurisdiction over Bock. Given the paucity
of allegations and evidence, and plaintiffs' failure to argue
that the court can exercise general jurisdiction over Bock,
the court considers only whether it is appropriate to exercise
specific jurisdiction over him. See, e.g., Ziegler, 64 F.3d at
473 (“There are two types of personal jurisdiction: general
and specific. General jurisdiction exists if the nonresident's
contacts with the forum are continuous and systematic,
and the exercise of jurisdiction satisfies ‘traditional notions
of fair play and substantial justice.’ Ziegler does not
contend that the district court had general jurisdiction;
[therefore,] only specific jurisdiction is at issue” (citations
omitted and emphasis added)); Abokasem v. Royal Indian
Raj International Corp., No. C–10–01781 MMC, 2010

WL 635222, *2 n. 3 (N.D. Cal. Feb. 11, 2011) (“General
jurisdiction typically requires ‘continuous and systematic
general business contacts’ with the forum. Plaintiffs do not
argue the RIRIC defendants are subject to general personal
jurisdiction”); Allstar Marketing Group, LLC v. Your Store
Online, LLC, 666 F.Supp.2d 1109, 1118 (C.D. Cal. 2009)
(“Plaintiffs assert conclusorily that defendants are subject
to general jurisdiction. The analysis in their opposition
to defendants' motion addresses specific jurisdiction only,
however. Therefore, the court considers only whether specific
jurisdiction exists”); American Auto Ass'n, Inc. v. Darba
Enterprises, Inc., No. C 09–00510 SI, 2009 WL 1066506,
*3 (N.D. Cal. Apr. 21, 2009) (“Because plaintiff argues only
that specific jurisdiction is warranted, the Court does not
address whether general jurisdiction would be appropriate
here”); Nissan Motor Co., Ltd. v. Nissan Computer Corp.,
89 F.Supp.2d 1154, 1158 (C.D. Cal. 2000) (“In this case,
the plaintiffs do not argue that the Court has general
personal jurisdiction over the defendant. Moreover, there is no
evidence that the defendant has ‘substantial’ or ‘continuous
and systematic’ contacts with California. The defendant
has offices and employees only in North Carolina, offers
only local Internet access, and apparently limits its sales
and advertising to the East Coast. Accordingly, the Court
finds that the plaintiffs have not established a basis for
general personal jurisdiction over the defendant”); Colt
Studio, Inc. v. Badpuppy Enterprise, 75 F.Supp.2d 1104,
1109 n. 3 (C.D. Cal. 1999) (noting that “[p]laintiffs do
not argue that defendants' contacts with the state are so
substantial, continuous, and systematic ... as to render any
of the defendants subject to general personal jurisdiction in
this forum,” and considering only whether defendants were

subject to specific jurisdiction). 234

234 The conclusion that general jurisdiction is lacking
is reinforced by the fact that the Supreme
Court has upheld general jurisdiction only once,
in a case involving contacts that were much
more comprehensive than those present here. See
Perkins, 342 U.S. at 437. The Ninth Circuit
has commented that “the Perkins holding that
the cause of action need not arise out of the
defendant's activities in the forum is limited to
its unusual facts,” Congoleum Corp. v. DLW
Aktiengesellschaft, 729 F.2d 1240, 1242 (9th Cir.
1984), and has regularly declined to find general
jurisdiction even where a defendant's contacts
with the forum were extensive, see, e.g., Shute
v. Carnival Cruise Lines, 897 F.2d 377, 381 (9th
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Cir. 1990) (holding that a cruise line's contacts
were insufficient to support the exercise of general
jurisdiction by a Washington court despite the
fact that it had advertised in the local media,
mailed brochures and paid commissions to travel
agents in the state, conducted promotional seminars
there, and obtained 1.06% to 1.29% of its business
from the state), rev'd on other grounds, 499 U.S.
585 (1991); Cubbage v. Merchent, 744 F.2d 665,
667–68 (9th Cir. 1984) (holding that a California
court could not exercise general jurisdiction
over Arizona doctors despite the fact that a
significant number of the doctors' patients came
from California, the doctors received Medi–Cal
numbers from California to secure reimbursement
from the state for services to eligible patients, and
maintained a white page listing in California); see
also Amoco Egypt Oil Co. v. Leonis Navigation Co.,
Inc., 1 F.3d 848, 851 n. 3 (9th Cir. 1993) (“The
Supreme Court has upheld general jurisdiction only
once, in a case involving contacts significantly
more comprehensive than those presented here....
We have stated that ‘the Perkins holding that the
cause of action need not arise out of the defendant's
activities in the forum is limited to its unusual
facts,’ ... and regularly have declined to find general
jurisdiction even where the contacts were quite
extensive”).

4. Specific Jurisdiction

*22  The Ninth Circuit applies a three-prong test to determine
whether a court can exercise specific jurisdiction over a
defendant:

“ ‘(1) The non-resident defendant must purposefully direct
his activities or consummate some transaction with the
forum or resident thereof; or perform some act by which he
purposefully avails himself of the privilege of conducting
activities in the forum, thereby invoking the benefits and
protections of its laws;

(2) the claim must be one which arises out of or relates to
the defendant's forum-related activities; and

(3) the exercise of jurisdiction must comport with fair
play and substantial justice, i.e., it must be reasonable.’ ”
Schwarzenegger, 374 F.3d at 802 (quoting Lake v. Lake,
817 F.2d 1416, 1421 (9th Cir. 1987)).

The plaintiff bears the burden of satisfying the first two prongs
of this test. Id. If it does, “the burden then shifts to the
defendant[s] to ‘present a compelling case’ that the exercise
of jurisdiction would not be reasonable.” Id. (quoting Burger
King Corp. v. Rudzewicz, 471 U.S. 462, 476–78 (1985)).

“Purposeful availment analysis examines whether the
defendant's contacts with the forum are attributable to his
own actions or are solely the actions of the plaintiff.” Sinatra
v. Nat'l Enquirer, 854 F.2d 1191, 1195 (9th Cir. 1988).
To demonstrate purposeful availment, plaintiffs must show
that Bock “engage[d] in some form of affirmative conduct
allowing or promoting the transaction of business within the
forum state.” Gray & Co. v. Firstenberg Mach. Co., 913 F.2d
758, 760 (9th Cir. 1990) (citing Shute, 897 F.2d at 381);
see also Burger King, 471 U.S. at 475 (“This ‘purposeful
availment’ requirement ensures that a defendant will not
be haled into a jurisdiction solely as a result of ‘random,’
‘fortuitous,’ or ‘attenuated’ contacts, ... or of the ‘unilateral
activity of another party or a third person ...”). Bock's contacts
must be such that he should “reasonably [have] anticipate[d]
being haled into court [ ]here.” World–Wide Volkswagen
Corp. v. Woodson, 444 U.S. 286, 297 (1980).

Courts distinguish between contract and tort cases in
assessing whether a defendant has purposefully availed itself
of the benefits of conducting activities in the forum. See Roth
v. Garcia–Marquez, 942 F.2d 617, 621 (9th Cir. 1991); see
Schwarzenegger, 374 F.3d at 802 (noting that “purposeful
availment” is often used “in shorthand fashion, to include
both purposeful availment and purposeful direction[, the
jurisdictional test in tort cases.] [B]ut availment and direction
are, in fact, two distinct concepts”).

Purposeful availment analysis is most often used in suits
sounding in contract.” Schwarzenegger, 374 F.3d at 802.
The fact that the defendant entered into a contract with a
forum resident, standing alone, is not sufficient to establish
purposeful availment. See Burger King, 471 U.S. at 478;
Gray & Co., 913 F.2d at 760; Sher v. Johnson, 911 F.2d
1357, 1362 (9th Cir. 1990). Rather, the court must utilize “a
‘highly realistic’ approach that recognizes that a ‘contract’
is ‘ordinarily but an intermediate step serving to tie up
prior business negotiations with future consequences which
themselves are the real object of the business transaction.’ ...
It is these factors—prior negotiations and contemplated future
consequences, along with the terms of the contract and the
parties' actual course of dealing—that must be evaluated in
determining whether the defendant purposefully established
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minimum contacts within the forum.” Burger King, 471 U.S.
at 479.

*23  In tort cases, by contrast, courts can exercise jurisdiction
over defendants who have engaged in an act that is
purposefully directed at, and has an effect in, the forum state,
even if the act itself takes place outside state boundaries.
See Schwarzenegger, 374 F.3d at 802–03. The Supreme
Court recently clarified that “although physical presence
in the forum is not a prerequisite to jurisdiction, physical
entry into the State—either by the defendant in person or
through an agent, goods, mail, or some other means—is
certainly a relevant contact.” Walden v. Fiore, U.S., 134
S.Ct. 1115, 1122 (2014). As a result, it stated, “a ‘mere
injury to a forum resident is not a sufficient connection
to the forum.’ Rather, ‘an injury is jurisdictionally relevant
only insofar as it shows that the defendant has formed a
contact with the forum State.’ ” Picot v. Weston, 780 F.3d
1206, 1214 (9th Cir. 2015) (quoting Walden, 134 S.Ct. at
1122). This is because “ ‘minimum contacts’ analysis looks
to the defendant's contacts with the forum State itself, not the
defendant's contacts with persons who reside there.” Walden,
134 S.Ct. at 1122 (emphasis added); id. at 1123 (“Due process
requires that a defendant be haled into court in a forum State
based on his own affiliation with the State, not based on
the ‘random, fortuitous, or attenuated’ contacts he makes
by interacting with other persons affiliated with the State”).
Thus, “a defendant's relationship with a plaintiff or third party,
standing alone, is an insufficient basis for jurisdiction.” Id. at
1123.

Applying this general principle, the Court explained that the
purposeful direction or “effects test” enunciated in Calder v.
Jones, 465 U.S. 783 (1984), reflected the fact that

“the reputation-based ‘effects’ of the alleged libel [in
that case] connected the defendants to California, not
just to the plaintiff. The strength of that connection was
largely a function of the nature of the libel tort. However
scandalous a newspaper article might be, it can lead to a
loss of reputation only if communicated to (and read and
understood by) third persons. Accordingly, the reputational
injury caused by the defendants' story would not have
occurred but for the fact that the defendants wrote an
article for publication in California that was read by a large
number of California citizens. Indeed, because publication
to third persons is a necessary element of libel, the
defendants' intentional tort actually occurred in California.
In this way, the ‘effects’ caused by the defendants'
article—i.e., the injury to the plaintiff's reputation in

the estimation of the California public—connected the
defendants' conduct to California, not just to a plaintiff who
lived there. That connection, combined with the various
facts that gave the article a California focus, sufficed to
authorize the California court's exercise of jurisdiction.”
Walden, 134 S.Ct. at 1123 (citations omitted).

As noted, the complaint alleges twelve claims, all of which
sound in tort. Neither party disputes that the purposeful
direction test applies. The court must therefore examine
whether it can be said that Bock purposefully directed his
activities toward California such that his contacts with the
state make it proper to exercise personal jurisdiction over him
in this forum.

“In analyzing whether a court has specific personal
jurisdiction over a tort claim, [the Ninth Circuit applies a]
three-part ‘effects’ test derived from Calder[, ...] 465 U.S.
783.... Under this test, a defendant purposefully directed his
activities at the forum if he: ‘(1) committed an intentional
act, (2) expressly aimed at the forum state, (3) causing
harm that the defendant knows is likely to be suffered in
the forum state.’ ” Picot, 780 F.3d at 1213–14 (citations
omitted). As both the Supreme Court and Ninth Circuit
have recently clarified, “applying this test, [courts] must
‘look[ ] to the defendant's contacts with the forum State
itself, not the defendant's contacts with persons who reside
there.’ ” Id. at 1214 (quoting Walden, 134 S.Ct. at 1122). The
parties' arguments focus principally on the express aiming
requirement.

a. Whether the Fraud Was Aimed at California

Plaintiffs contend the allegations in the complaint readily
demonstrate that Bock, Weinberg, and Stern were part of
an elaborate scheme to defraud Freeney, which began in
January 2010 and continued until Stern's and Weinberg's

arrests in March 2012. 235  In their opposition, they assert that
Bock was “instrumental in helping Weinberg move to Los
Angeles, take Freeney with her as a client, set up the sham
company she used to perpetuate the fraud, carry on the ruse
that she was still affiliated with [BofA], and escape detection
until after she had defrauded plaintiffs out of several million

dollars.” 236  The complaint, however, does not contain such
allegations. Most of the paragraphs of the complaint plaintiffs
cite do not involve Bock. Of those that do, only paragraphs
192 and 193 even arguably allege that Bock directed any
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conduct towards California. 237  Paragraph 192 pleads that
“Bock (acting in his capacity as a [BofA] employee and
agent) encouraged Weinberg to move to California and form
a new company with a name similar to ‘Global Wealth and

Investment Management.’ ” 238  The court notes, initially,
that other allegations indicate that GWIM was formed on

June 2, 2010, 239  preceding Weinberg's move to California

in “mid-June.” 240  Thus, the fact that Bock allegedly helped
Weinberg create GWIM is not, in and of itself, evidence of
contacts with California. The fact he encouraged her to move
to California may be, however, and is addressed in tandem
with the allegations in paragraph 193.

235 Complaint, ¶ 5, 10, 12.

236 PJ Opposition at 26.

237 The opposition cites paragraphs 10, 12, 149,
165, 192–193, 199–200, 207–210, 216, 225.
Paragraphs 10 and 12 are background paragraphs
that discuss the alleged fraudulent scheme; they
make no mention of California and reference only
“Bock's team,” not Bock himself. Paragraph 149
mentions Weinberg's move to California, but does
not mention Bock. Paragraph 165 contains no
reference to Bock. None of paragraphs 199–200,
207–210, 216 or 225 link any conduct to California.
They merely provide background on the fraud.

238 Complaint, ¶ 192.

239 Id., ¶ 195.

240 Id., ¶ 204.

*24  Paragraph 193 alleges the contents of filings by
Weinberg in Bock's and Weinberg's divorce proceedings.
It pleads that Weinberg represented that her “relocation to
Los Angeles was carefully planned with major input from
[Bock]”; that “[Bock] was also instrumental in [Weinberg's]
resignation from [Merrill Lynch] and start-up of her own
company because he stressed to her that relocating to Los
Angeles would be good for her business as there [were]
great business opportunit[ies] to be found there”; that “[Bock]
further told her that because he [was] a stock broker at
Merrill Lynch, he [could] work out of any office so he
would be in Los Angeles, California at least once a month”;
and that “[Bock] ... helped [Weinberg] design her business
plan/strategize [Bock]'s future business goals for her in
California.”

Notably, the complaint does not allege that Bock made any
of these statements; it asserts that Weinberg made them about
Bock. In an effort to impute the statements to Bock, plaintiffs
allege that he “did not dispute any of these statements in the

responsive papers he filed in the divorce proceedings.” 241

The documents plaintiffs proffer in opposition to the motion
to dismiss, however, make clear that Bock did dispute the
allegations. In an emergency motion to prevent the travel out
of state of the couple's minor children filed August 4, 2010,
Bock sought an order preventing Weinberg from moving to

California with their three children. 242  In the pleading, he
contended that he came “to learn only through his children
that [Weinberg] intend[ed] to imminently take the children

to California on a pre-planned trip.” 243  He stated that he
“harbor[ed] deep misgivings with respect to any proposed
move and the thousands of miles that would be placed

between him and his children.” 244  This suggests that Bock
did dispute Weinberg's statements in her divorce filings that
he was the impetus for her move to California.

241 Complaint, ¶ 194.

242 Exh. 3 (Emergency Motion to Prevent Out of State
Travel).

243 Id. at 1.

244 Id. at 2.

Moreover, even if Bock encouraged Weinberg to move to
California, there are no allegations—conclusory or otherwise
—that show Bock knew Weinberg was moving to California
to engage in a fraudulent scheme. Merely encouraging
Weinberg to move to California does not rise to the level of
purposeful direction. “Due process requires that a defendant
be haled into court in a forum State based on his own
affiliation with the State, not based on the ‘random, fortuitous,
or attenuated’ contacts he makes by interacting with other
persons affiliated with the State.” Walden, 134 S.Ct. at 1123.
Stated differently, “a defendant's relationship with a plaintiff
or third party, standing alone, is an insufficient basis for
jurisdiction.” Id.

The Supreme Court's recent decision in Walden is instructive.
There, the Court determined that a police officer's search of
respondents and his seizure of U.S. currency in Georgia did
not provide a basis for exercising personal jurisdiction over
him in Nevada. The Court concluded that even if the officer
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caused harm to respondents in Nevada knowing that they
lived there, that fact alone did not confer jurisdiction. Id. at
1124. It noted that it was

“undisputed that no part of petitioner's course of conduct
occurred in Nevada. Petitioner approached, questioned,
and searched respondents, and seized the cash at issue,
in the Atlanta airport. It is alleged that petitioner later
helped draft a ‘false probable cause affidavit’ in Georgia
and forwarded that affidavit to a United States Attorney's
Office in Georgia to support a potential action for forfeiture
of the seized funds. Petitioner never traveled to, conducted
activities within, contacted anyone in, or sent anything
or anyone to Nevada. In short, when viewed through
the proper lens—whether the defendant's actions connect
him to the forum—petitioner formed no jurisdictionally
relevant contacts with Nevada.” Walden, 134 S.Ct. at 1124.

*25  In so concluding, the Supreme Court expressly rejected
the approach of the Court of Appeals, which “shift[ed] the
analytical focus from petitioner's contacts with the forum
to his contacts with respondents. Rather than assessing
petitioner's own contacts with Nevada, the Court of Appeals
looked to petitioner's knowledge of respondents' ‘strong
forum connections.’ ” Id. at 1125. The Court explained that
this

“approach to the ‘minimum contacts’ analysis
impermissibly allows a plaintiff's contacts with the
defendant and forum to drive the jurisdictional analysis.
Petitioner's actions in Georgia did not create sufficient
contacts with Nevada simply because he allegedly directed
his conduct at plaintiffs whom he knew had Nevada
connections. Such reasoning improperly attributes a
plaintiff's forum connections to the defendant and makes
those connections ‘decisive’ in the jurisdictional analysis.
It also obscures the reality that none of petitioner's
challenged conduct had anything to do with Nevada itself.”
Id. at 1125.

Walden controls the disposition of Bock's motion. The only
allegations in the complaint indicating that Bock engaged in
the fraudulent scheme concern misstatements and omissions
“[i]n the course of recruiting Mr. Freeney to become a [BofA]

client.” 245  There is no dispute that Freeney “open[ed] a
brokerage account at Merrill Lynch in Miami, Florida at a

time when [he] was a resident of Indiana.” 246  Moreover,
Bock has submitted a declaration stating that he “traveled
[to California] periodically [after Weinberg moved there in
2010] for the main purpose of visiting [his] children until

March 2012 when they moved back to South Florida”; he
asserts that his “visits to California did not in any way involve
Mr. Freeney, his restaurant, his work with Ms. Weinberg or

anything to do with” Freeney. 247  There are no allegations
or evidence before the court suggesting otherwise. Thus, as
alleged, none of the purported fraud in which Bock engaged
connected him to California.

245 Complaint, ¶¶ 103–104, 106–109.

246 Declaration of Michael J. Bock, Docket No. 41
(July 6, 2015).

247 Id., ¶ 8.

Walden mandates that courts determine whether they can
exercise personal jurisdiction by “look[ing] to the defendant's
contacts with the forum State itself, not the defendant's
contacts with persons who reside there.” 134 S.Ct. at 1122
(emphasis added); Bixby v. KBR, Inc., 603 Fed.Appx. 605,
606 (9th Cir. May 14, 2015) (Unpub. Disp.) (“The district
court reasoned that the defendants had ‘expressly aimed’
their conduct at Oregon because they ‘knew the persons to
whom they intentionally directed their misrepresentations and
failures to disclose were soldiers of the Oregon National
Guard.’ Walden, which was decided while this case was
pending on appeal, makes clear that the personal jurisdiction
analysis ‘looks to the defendant's contacts with the forum
State itself, not the defendant's contacts with persons who
reside there.’ After Walden, it is clear that ‘the plaintiff
cannot be the only link between the defendant and the
forum.’ Because the district court expressly found that the
plaintiffs are the only link between KBR and Oregon, we hold
that the defendants are not subject to personal jurisdiction
in Oregon for their actions in Iraq”); Advanced Tactical
Ordnance Sys., LLC v. Real Action Paintball, Inc., 751 F.3d
796, 802 (7th Cir. 2014) (“The district court also thought
personal jurisdiction proper because Real Action knew that
Advanced Tactical was an Indiana company and could foresee
that its misleading emails and sales would harm Advanced
Tactical in Indiana. Walden, however, shows the error of this
approach. There the defendant knew that the plaintiffs were
going to Nevada, and it was foreseeable that they would
want the use of their money there, but the Court squarely
rejected this as a permissible basis for jurisdiction. The
‘mere fact that [defendant's] conduct affected plaintiffs with
connections to the forum State does not suffice to authorize
jurisdiction.’ The relation between the defendant and the
forum ‘must arise out of contacts that the “defendant himself”
creates with the forum State’ ”); Pelican Commc'ns, Inc. v.
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Schneider, No. CV–14–4371 EMC, 2015 WL 527472, *3
(N.D. Cal. Feb. 6, 2015) (“ Based on the record before
the Court, Mr. Schneider's contact with California appears
to be random or fortuitous—i.e., resulting simply because
Pelican happens to be a California resident. Nothing in the
complaint establishes the kind of contact with California (as
opposed to mere contact with a California resident) required
by Walden”); Tresona Multimedia LLC v. Legg, No. CV–
14–02141–PHX–DGC, 2015 WL 470228, *3 (D. Ariz. Feb.
4, 2015) (post-Walden “personal jurisdiction does not exist
merely because a defendant engages in wrongful conduct
targeted at a plaintiff whom the defendant knows to be located
in a particular state”).

*26  The Ninth Circuit recently applied the “the principles
of Walden” in Picot, and determined that specific jurisdiction
was lacking because defendant's “actions did not connect him
with California in a way sufficient to support the assertion
of personal jurisdiction over him.” 780 F.3d at 1215. The
case involved an alleged oral agreement between three men,
one of whom was a California resident, to develop an
electrolyte for use in hydrogen fuel cells. Id. at 1209. After the
California resident and one of the non-Californians sold the
technology to a third party, the other non-Californian asserted
he was entitled to a one-third share of the proceeds under the
agreement. Id. The third party had agreed to pay the sales
price to two pass-through trusts. Id. at 1210. The California
resident and one of the non-Californians sued the other non-
Californian in California; they sought a declaration that there
was no oral agreement that entitled him to any portion of the
sales proceeds, and damages for intentional interference with
the sales contract. Id.

Plaintiffs argued that the defendant was subject to personal
jurisdiction in California on the intentional interference claim
under the Calder effects test. Id. at 1213–14. Specifically, they
argued that defendant had expressly aimed his interference at
California “because [he had] targeted [one of the plaintiffs,]
a California resident.” Id. at 1214. Defendant's allegedly
tortious conduct consisted of making statements to an Ohio
resident that caused a Delaware corporation with offices
in Ohio to cease making payments to two trust accounts
located in Wyoming and Australia. Defendant “did all this
from his residence in Michigan, without entering California,
contacting any person in California, or otherwise reaching
out to California.” Id. at 1215. The Ninth Circuit explained
that “none of [defendant's] challenged conduct had anything
to do with [California] itself.” Id. (quoting Walden, 134
S.Ct. at 1125). It held that, “as in Walden, [the California

plaintiff's] injury, an inability to access out-of-state funds,
[wa]s not tethered to California in any meaningful way.
Rather, his injury [was] entirely personal to him and would
[have] follow[ed] him wherever he ... cho[se] to live or travel.
The effects of [defendant]'s actions [we]re therefore ‘not
connected to the forum State in a way that ma[de] those effects
a proper basis for jurisdiction.’ ” Id. (quoting Walden, 134
S.Ct. at 1125).

Neither the complaint nor the evidence proffered by
plaintiffs demonstrates that Bock's conduct was connected
to California, as opposed to Weinberg, who resided here.
As Walden makes clear, a defendant's “relationship with a
plaintiff or third party, standing alone, is an insufficient basis
for jurisdiction.” Walden, 134 S.Ct. at 1123–24. At most,
plaintiffs have alleged that Bock encouraged Weinberg to
move to California, and that she engaged in fraud in the state.
That will not suffice to hale a Florida resident into court in
California. Moreover, like the plaintiff in Picot, Freeney's
“injury is entirely personal to him and would follow him
wherever he might choose to live or travel. The effects of
[Bock]'s actions [we]re therefore ‘not connected to the forum
State in a way that ma[de] those effects a proper basis for
jurisdiction.’ ” Picot, 780 F.3d at 1215 (quoting Walden,
134 S.Ct. at 1125). Plaintiffs have therefore failed to allege
jurisdictionally significant conduct by Bock directed at, and
connected to, California. Bock's motion to dismiss therefore
must be granted.

5. Jurisdictional Discovery

In their opposition, plaintiffs seek leave to conduct
jurisdictional discovery concerning Bock's contacts with
California. District courts have “a significant amount of
leeway” in deciding whether to grant plaintiffs leave to
conduct jurisdictional discovery while a motion to dismiss is
pending. Orchid Biosciences, Inc. v. St. Louis University, 198
F.R.D. 670, 672 (S.D. Cal. 2001). Cf. Blackburn v. United
States, 100 F.3d 1426,1436 (9th Cir. 1996) (“The district court
has wide discretion in controlling discovery”). In the Ninth
Circuit, jurisdictional discovery “should ordinarily be granted
where ‘pertinent facts bearing on the question of jurisdiction
are controverted or where a more satisfactory showing of
the facts is necessary.’ ” Butcher's Union Local No. 498 v.
SDC Investment, Inc., 788 F.2d 535, 540 (9th Cir. 1986)
(quoting Data Disc, Inc., 557 F.2d at 1285 n. 1; Wells Fargo
& Co. v. Wells Fargo Exp. Co., 556 F.2d 406, 430 n. 24
(9th Cir. 1977)); see also Harris Rutsky, 328 F.3d at 1135
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(holding that a district court abused its discretion in denying a
motion for jurisdictional discovery regarding corporate alter
ego liability).

*27  Jurisdictional discovery need not be allowed, however,
where the request amounts to a “fishing expedition.” Johnson
v. Mitchell, No. CIV S–10–1968 GEB GGH PS, 2012
WL 1657643, *7 (E.D. Cal. May 10, 2012) (citation
omitted); see also Boschetto v. Hansing, 539 F.3d 1011,
1020 (9th Cir. 2008) (affirming the denial of a request for
jurisdictional discovery “based on little more than a hunch
that [discovery] might yield jurisdictionally relevant facts”);
Butcher's Union Local No. 498, 788 F.2d at 540 (upholding
the denial of a request for jurisdictional discovery where
plaintiffs stated only that they “believed” discovery would
enable them to demonstrate sufficient California contacts to
establish personal jurisdiction); Videx, Inc. v. Micro Enhanced
Tech., Inc., No. 12–0065, 2012 WL 1597380, *2 (D. Or.
May 4, 2012) (denying jurisdictional discovery “[i]n light
of [plaintiff's] purely speculative allegations of attenuated
jurisdictional contacts”); Mackovich v. U.S. Government, No.
06–cv–00422–SMS (PC), 2008 WL 2053978, *1 (E.D. Cal.
May 13, 2008) (denying discovery where plaintiff made “no
showing that if further discovery were allowed, the outcome
of the motion to dismiss would be affected,” citing Laub v.
United States Dept. of the Interior, 342 F.3d 1080, 1093 (9th
Cir. 2003)).

Plaintiffs have adduced no evidence that Bock has contacts
with California, nor demonstrated that Bock targeted
California in any relevant way. Their request that the court
permit discovery so that they can discover additional contacts
that might subject Bock to jurisdiction in this forum is
non-specific, and in light of the showing they have made,
speculative. See Boschetto, 539 F.3d at 1020 (affirming
the denial of a request for jurisdictional discovery “based
on little more than a hunch that [discovery] might yield
jurisdictionally relevant facts”); Butcher's Union Local No.
498 v. SDC Inv., Inc., 788 F.2d 535, 540 (9th Cir. 1986)
(upholding the denial of a request for jurisdictional discovery
where plaintiffs stated only that they “believed” discovery
would enable them to demonstrate sufficient California
contacts to establish personal jurisdiction); Videx, Inc.,
2012 WL 1597380 at *2 (denying jurisdictional discovery
“[i]n light of [plaintiff's] purely speculative allegations of
attenuated jurisdictional contacts”).

Plaintiffs identify no specific discovery they seek to conduct
that will be helpful in the jurisdictional analysis, nor do

they describe the evidence of contacts they believe they can
uncover. See Getz v. Boeing Co., 654 F.3d 852, 860 (9th
Cir. 2011) (upholding the denial of jurisdictional discovery,
where plaintiffs' allegations of jurisdictional contacts were
“purely speculative,” and plaintiffs failed to identify any
“specific facts, transactions, or conduct” that might give rise
to personal jurisdiction); Peter Strojnik, P.C. v. Signalife, Inc.,
No. 08–1116, 2009 WL 605411, *4 (D.Ariz. Mar. 9, 2009)
(denying jurisdictional discovery because plaintiff “[did] not
describe what evidence it reasonably hope[d] to discover”).
“[W]here a plaintiff's claim of personal jurisdiction appears
to be both attenuated and based on bare allegations in the
face of specific denials made by the defendants, the Court
need not permit even limited discovery....” Pebble Beach, 453
F.3d at 1160 (citing Terracom v. Valley Nat. Bank, 49 F.3d
555, 562 (9th Cir. 1995)). The court therefore declines to
authorize jurisdictional discovery. The court will, however,
grant plaintiffs leave to amend the jurisdictional allegations
in the complaint to clarify the nature and extent of Bock's
involvement in the purported scheme to defraud plaintiffs and
how it connected him to the forum.

III. CONCLUSION

For the reasons stated, the court grants BofA's motion to
dismiss the complaint for failure to state a claim on which
relief can be granted. The court also grants Bock's motion
to dismiss for lack of personal jurisdiction. Dismissal is with
leave to amend. See In re Daou Sys., Inc., 411 F.3d 1006,
1013 (9th Cir. 2005) (“Dismissal without leave to amend is
improper unless it is clear ... that the complaint could not
be saved by any amendment”); California ex rel. California
Department of Toxic Substances Control v. Neville Chemical
Co., 358 F.3d 661, 673 (9th Cir. 2004) (“[D]enial of leave
to amend is appropriate if the amendment would be futile,”
citing Foman v. Davis, 371 U.S. 178, 182 (1962)). Plaintiffs
may file an amended complaint within twenty (20) days of the
date of this order if they are able to remedy the deficiencies in
the claims and jurisdictional allegations the court has noted.

*28  Plaintiffs may not plead additional claims, add
additional parties, or add allegations that are not intended
to cure the specific defects the court has noted. Should any
amended complaint exceed the scope of leave to amend
granted by this order, the court will strike the offending
portions under Rule 12(f). See FED.R.CIV.PROC. 12(f)
(“The court may strike from a pleading an insufficient defense
or any redundant, immaterial, impertinent, or scandalous
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matter. The court may act: (1) on its own; or (2) on motion
made by a party either before responding to the pleading or,
if a response is not allowed, within 21 days after being served
with the pleading.”); see also Barker v. Avila, No. 2:09–cv–
00001–GEB–JFM, 2010 WL 3171067, *1–2 (E.D. Cal. Aug.

11, 2010) (striking an amendment to federal law claim where
the court had granted leave to amend only state law claims).

All Citations

Not Reported in Fed. Supp., 2015 WL 4366439

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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ORDER

LAWRENCE K. KARLTON, Senior Judge.

*1  Pending before the court in this matter are three motions.
The first two are motions to dismiss for lack of personal
jurisdiction filed by counter-defendants Bilfinger Berger AG
(“Bilfinger”) and Fru-Con Holding Corporation (“FCHC”).
The third motion, filed by the Sacramento Municipal Utility
District (“SMUD”), seeks jurisdictional discovery and a stay
of the pending motions to dismiss. The crux of the present
dispute is whether the court may exert personal jurisdiction
over these counter-defendants based on an alter ego theory.
The court resolves the matter on the parties' papers and after
oral argument. For the reasons set forth below, the court
grants the motions to dismiss and denies the motion seeking
jurisdictional discovery.

I. Background 1

1 The court dispenses with any recitation of the
general background of this case, as it has been
discussed in previous orders.

On December 15, 2006, the court granted Fru-Con's motion
to file an amended counterclaim adding Bilfinger and FCHC
as counter-defendants in this action. Fru-Con is owned by
FCHC, which in turn is owned by Bilfinger. The first amended
counterclaim alleges that Bilfinger and FCHC are directly
liable to SMUD “because there exists a unity and identity of
interest between Bilfinger Berger, Fru-Con Holding and Fru-
Con such that adherence to the fiction of separate existences
of these entities would sanction fraud and promote injustice.”
Counterclaim ¶ 6. The counterclaim further alleges that
Bilfinger and/or FCHC completely controlled Fru-Con, that
Fru-Con was inadequately capitalized, that Bilfinger and/or
FCHC made loans to Fru-Con and guaranteed certain aspects
of Fru-Con's business obligations, and that employees of the
corporations were freely interchanged. Id.

In support of these allegations and in response to the pending
motions to dismiss, Fru-Con has set forth two sets of facts
(detailed in the analysis section of this order) that fall
under the two prongs of the alter ego test. See Sonora
Diamond Corp. v.Super. Ct., 83 Cal.App.4th 523, 538, 99
Cal.Rptr.2d 824 (2000). One pertains to the alleged unity and
identity of interest shared by Bilfinger, FCHC, and Fru-Con
(collectively, “the parties”). The other pertains to the alleged
injustice that would result if Bilfinger and FCHC were not
made parties to this action. With regard to the first set of facts,
SMUD maintains it can prove that (1) Bilfinger and FCHC
exerted control over Fru-Con's day-to-day activities (2) the
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parties shared employees, (3) the parties shared legal services,
(4) Fru-Con relied upon Bilfinger's experience and financial
wherewithal, and (5) Fru-Con was inadequately capitalized.

II. Standard

Motion to Dismiss for Lack of Personal Jurisdiction
When a defendant challenges the sufficiency of personal
jurisdiction, the plaintiff bears the burden of establishing
that the exercise of jurisdiction is proper. Sinatra v. National
Enquirer, Inc., 854 F.2d 1191, 1194 (9th Cir.1988).

Analysis of the appropriateness of the court's personal
jurisdiction over a defendant in a case in which the court
exercises diversity jurisdiction begins with California's long
arm statute. Aanestad v. Beech Aircraft Corp., 521 F.2d
1298, 1300 (9th Cir.1974). California's long arm statute
authorizes the court to exercise personal jurisdiction on any
basis consistent with the due process clause of the United
States Constitution. Cal.Code Civ. Proc. § 410.10; Rocke v.
Canadian Auto. Sport Club, 660 F.2d 395, 398 (9th Cir.1981).

*2  Consistent with the due process clause, the court may
exercise personal jurisdiction over a defendant when the
defendant has certain minimum contacts with the forum
state such that the maintenance of the suit does not offend
traditional notions of fair play and substantial justice. Int'l
Shoe Co. v. Washington, 326 U.S. 310, 316, 66 S.Ct. 154, 90
L.Ed. 95 (1945). If the defendant is domiciled in the forum
state, or if the defendant's activities there are “substantial,
continuous and systematic,” a federal court can exercise
general personal jurisdiction as to any cause of action
involving the defendant, even if unrelated to the defendant's
activities within the state. Perkins v. Benguet Consolidated
Mining Co., 342 U.S. 437, 72 S.Ct. 413, 96 L.Ed. 485 (1952);
Data Disc, Inc. v. Systems Technology Assoc., Inc., 557 F.2d
1280, 1287 (9th Cir.1977).

If a non-resident defendant's contacts with California are
not sufficiently continuous or systematic to give rise to
general personal jurisdiction, the defendant may still be
subject to specific personal jurisdiction on claims arising
out of defendant's contacts with the forum state. Burger
King Corp. v. Rudzewicz, 471 U.S. 462, 477-78, 105 S.Ct.
2174, 85 L.Ed.2d 528 (1985); Haisten v. Grass Valley
Medical Reimbursement Fund, Ltd., 784 F.2d 1392, 1397 (9th
Cir.1986).

The court employs a three-part test to determine whether the
exercise of specific jurisdiction comports with constitutional
principles of due process. See Schwarzenegger v. Fred Martin
Motor Co., 374 F.3d 797, 802 (9th Cir.2004). First, specific
jurisdiction requires a showing that the out-of-state defendant
purposefully directed its activities toward residents of the
forum state or purposefully availed itself of the privilege of
conducting activities in the forum state, thus invoking the
benefits and protections of its laws. Burger King, 471 U.S. at
474-75. Second, the controversy must be related to or arise out
of defendant's contact with the forum. Ziegler v. Indian River
County, 64 F.3d 470, 473 (9th Cir.1995). Third, the exercise
of jurisdiction must comport with fair play and substantial
justice, i.e., it must be reasonable. Haisten, 784 F.2d at 1397.

III. Analysis

Here, SMUD argues that the court may exercise personal
jurisdiction under an alter ego or agency theory, or directly.
As explained below, none of these avenues is availing, and
the motions to dismiss must be granted.

A. Alter Ego & Agency Theory
First, SMUD asserts that the court may exercise personal
jurisdiction over Bilfinger and FCHC because they are alter
egos of Fru-Con. Under California law, two conditions must
both be met in order to invoke the alter ego theory: (1) a unity
of interest and ownership must exist between two corporate
entities such that there does not exist a separateness between
them; and (2) injustice would result if the acts in question
were treated as those of only one of the corporate entities.
Sonora Diamond, 83 Cal.App.4th at 538, 99 Cal.Rptr.2d 824.
“[B]oth of these requirements must be found to exist before
the corporate existence will be disregarded.” Associated
Vendors, Inc. v. Oakland Meat Co., 210 Cal.App.2d 825,
837, 26 Cal.Rptr. 806 (1962). SMUD bears the burden in
presenting evidence that satisfies both prongs of the test. Mid-
Century Ins. Co. v. Gardener, 9 Cal.App.4th 1205, 1212, 11
Cal.Rptr.2d 918 (1992).

*3  The agency theory of jurisdiction is closely related
but distinct. In the case of agency, “the question is not
whether there exists justification to disregard the subsidiary's
corporate identity, the point of the alter ego analysis, but
instead whether the degree of control exerted over the
subsidiary by the parent is enough to reasonably deem the
subsidiary an agent of the parent under traditional agency
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principles.” 2  Sonora Diamond, 83 Cal.App.4th 523, 541, 99
Cal.Rptr.2d 824. Nevertheless, in the case at bar, one of the
principal arguments marshaled by SMUD in support of its
claim that a unity of interest exists (under the first prong of the
alter ego test) is that FCHC and Bilfinger exerted day-to-day
control over Fru-Con. Accordingly, the court addresses both
the alter ego and agency theories simultaneously, because
they both rely on a similar body of evidence.

2 A “variant” of the agency theory is the
“representatives services” doctrine, which permits
jurisdiction where the subsidiary “performs a
function that is compatible with, and assists the
parent in the pursuit of, the parents' own business.”
Sonora Diamond, 83 Cal.App.4th at 543, 99
Cal.Rptr.2d 824. This doctrine is inapplicable to the
facts here, because Fru-Con operated its business
for over 100 years prior to its relationship with
Bilfinger, just as Bilfinger has likewise conducted
its business operations for a century prior to
affiliating with Fru-Con.

1. Injustice
Here, in reverse order, the motions can be resolved on the
second prong of the test, because SMUD has not put forward
(and cannot put forward) enough evidence to prove that
injustice would result if Bilfinger and FCHC were not made
parties to this action.

SMUD initially maintains that “inequity would result
because ... Bilfinger, FCHC, and Fru-Con failed in key
instances to draw any division between themselves as
allegedly separate entities.” Opp. at 28. If this were sufficient,
however, the injustice prong of the test would collapse into
the unity prong and become superfluous. Acknowledging as
much, SMUD then goes on to argue that Fru-Con would not
be able to pay a judgment if one is obtained in the District's
favor, or that there is at least a risk of such a result. In the
vast majority of cases, courts have only pierced a corporation
that was bankrupt, insolvent, or otherwise incapable of paying

judgment. 3

3 See, e.g., Norins Realty Co. v. Consol. Abstract &
Title Guar. Co., 80 Cal.App.2d 879, 883, 182 P.2d
593 (1947); M.O.D. of the Islamic Republic of Iran
v. Gould, Inc., 969 F.2d 764, 770 (9th Cir.1992);
Wady v. Provident Life & Accident Ins. Co. of
Am., 216 F.Supp.2d 1060, 1070 (C.D.Cal.2002);

Haskell v. Time, Inc., 857 F.Supp. 1392, 1403
(E.D.Cal.1994). Nevertheless, there have also been
cases in which the courts were silent on the
ability of a defendant to satisfy a judgment.
See, e.g., Elliott v. Occidental Life Ins. Co. of
Cal., 272 Cal.App.2d 373, 377, 77 Cal.Rptr. 453
(1969); Mathes v. Nat'l Utility Helicopters Ltd., 68
Cal.App.3d 182, 190, 137 Cal.Rptr. 104 (1977).

There appears to be no dispute that at all times relevant
to this matter, that Fru-Con was covered by a bond that
had a minimum capacity of $750 million dollars, and its
present uncommited capacity is in excess of $500 million
dollars-which would almost certainly cover any judgment that
SMUD might obtain in this action. Decl. of James Scott, ¶ 8.
This fact alone is sufficient to negate the imposition of alter

ego liability. 4  In addition, Fru-Con has provided evidence
that it is presently involved in ongoing projects throughout
the United States totaling approximately $600 million. Scott
Decl., ¶ 8. Of course, this figure represents the gross total
value of its current construction contracts-not necessarily its
ability to pay a judgment of a particular size-but it is at least
suggestive of Fru-Con's current financial health.

4 The fact that the bonding company, Travelers, has
filed its own suit and disputes its obligation to pay
does not change this conclusion. SMUD has the
burden of showing that injustice would result, and
the chance that Travelers might be able to avoid
liability is not enough to satisfy SMUD's burden
under the alter ego test. Furthermore, this is an
obstacle that no amount of discovery pertaining to
the unity of interest prong can cure.

SMUD makes several arguments, none of which are
responsive to the fact that a bond covers the project. For
example, SMUD asserts that Fru-Con may be unable to pay
because it was allegedly undercapitalized for the project.
The alleged undercapitalization stems from the fact that the
project's performance bond, which SMUD required, was
obtained by Bilfinger, rather than independently by Fru-
Con. Nevertheless, the counterclaim states that “[a]s part of
the Contract, Fru-Con was obligated to obtain and provide
to the District a performance bond in a form acceptable
to the District, which Fru-Con did”-suggesting that SMUD
found the bond itself to be acceptable, even if it was
unhappy to discover the ultimate source supporting the bond.
Counterclaim ¶ 2.
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*4  SMUD also points out that there have been frequent
infusions of money into Fru-Con by Bilfinger. Decl. of John
Poulos, Ex. P (discussing cash infusions from Bilfinger).
There is also evidence, however, indicating that Fru-Con has
never failed to have cash available to meet its obligations as
they became due. Poulos Decl., Ex. P. See Platt v. Billingsley,
234 Cal.App.2d 577, 583, 44 Cal.Rptr. 476 (1965) (focusing
on whether company had assets to meet its debts “as they
came due”). To the extent that this cash was infused by
Bilfinger, there is no guarantee that such an infusion would be
forthcoming in the event of a judgment against Fru-Con, but
Fru-Con's historical payment history is nevertheless probative

of its future payment ability. 5

5 Although SMUD has presented (hearsay) evidence
that Bilfinger is contemplating getting out of the
U.S. construction business, this does not prove that
Fru-Con or Bilfinger is in financial trouble. Poulos
Decl., Ex. YY (news article reporting Bilfinger is
considering pulling out of the U.S. construction
business). It is also worth noting that Fru-Con has
been in existence for over 130 years and is the 10th
oldest contracting firm in the U.S.

Furthermore, while it is unclear if the presence of bad faith is a
requirement for alter ego liability or merely a factor, compare
Sonora Diamond, 83 Cal.App.4th at 539, 99 Cal.Rptr.2d
824 with Elliott, 272 Cal.App.2d at 377, 77 Cal.Rptr. 453,
there is also insufficient evidence from which to conclude
that Fru-Con acted in bad fath. SMUD claims that it was
misled because Fru-Con described itself in its Statement
of Qualifications as “a major international constructor” and
that it had a $750 million bonding capacity-which SMUD
maintains would be true only if the statements encompassed
both Fru-Con and Bilfinger, rather than only Fru-Con. This
is far from clear, however, and SMUD has not discharged its

heavy burden in piercing the corporate veil. 6

6 With regard to the quibble over whether Fru-
Con was an “international” constructor, there is
evidence that the company had, at the time of its
application, conducted “start-up work” in non-U.S.
countries such as Mexico and Indonesia, Poulos
Decl., ¶ 17, Ex. M, but it is unclear if this could
reasonably refer to “construction” work, and if not,
whether this would rise to the level of bad faith
conduct.

With regard to the bonding issue, there is simply
no dispute that Fru-Con was in fact covered by a

$750 million bond. The only point of contention
is that SMUD was unaware of the parental
guarantee that supported the bond. The ability to
secure a bond may have been valuable to SMUD
for, primarily, its existence and, incidentally,
what it signaled (i.e., Fru-Con's wherewithal to
secure a bond), but it is doubtful that the non-
disclosure of Bilfinger's role rose to the level of
bad faith.

In any event, because the bond is sufficient to cover any
judgment, the court finds that it is not apparent that injustice
would result if Bilfinger and FCHC were not party to this
action.

2. Unity and Identity of Interest
Even if Fru-Con could meet the hurdle presented by the
injustice prong of the alter ego analysis, it would nevertheless
falter under the unity prong. The factors relevant to whether
there is a unity and identity of interest between corporations
were set forth in Associated Vendors. 210 Cal.App.2d at
837-40, 26 Cal.Rptr. 806. They include, as SMUD maintains
is present here, the control of the subsidiary's day-to-
day operations, commingling of funds, shared employees,
shared legal services, disregard of corporate formalities, and
inadequate capitalization. Id. There is no required magic
number of factors that must be met in order for alter ego
liability to be imposed. See Mesler v. Bragg Mgmt. Co., 39
Cal.3d 290, 300, 216 Cal.Rptr. 443, 702 P.2d 601 (1985)
(“There is no litmus test to determine when the corporate
veil will be pierced”). A corporate veil, however, ought to be
pierced only in “rare” and “exceptional” circumstances. Dole
Food Co. v. Patrickson, 538 U.S. 468, 475, 123 S.Ct. 1655,
155 L.Ed.2d 643 (2003).

Some of the factors alleged in the counterclaim, such as
commingling of funds and the diversion of assets, lack any
evidentiary support whatsoever. See Decl. of Joerg Mrosek ¶
11-12 (adherence to corporate formalities and no shared bank
accounts); Scott Decl. ¶ 5-6 (same). Accordingly, the court
only focuses on the factors supported by evidence.

a. Day-to-Day Control
*5  Where a parent dictates every facet of a subsidiary's

business from policy to day-to-day operations, courts have
found the alter ego test satisfied. See Rollins Burdick Hunter
of S. Cal., Inc. v. Alexander & Alexander Servs., Inc., 206
Cal.App.3d 1, 11, 253 Cal.Rptr. 338 (1988) (finding alter ego
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where “every facet” of the subsidiary's business seemed to
be dictated by the parent, including budget approval, hiring,
compensation, and certain real estate purchases and leases);
Mathes v. Nat'l Utility Helicopters Ltd., 68 Cal.App.3d 182,
190-91, 137 Cal.Rptr. 104 (1977) (finding alter ego where
parent exercised control over subsidiary's budget, replaced
the subsidiary's general manager, and sent employees to
subsidiary to investigate problems and report back).

Nevertheless, a “parent corporation may be directly involved
in the activities of its subsidiaries without incurring liability
so long as that involvement is ‘consistent with the parent's
investor status.’ Appropriate parental involvement includes:
‘monitoring of the subsidiary's performance, supervision of
the subsidiary's finance and capital budget decisions, and
articulation of general policies and procedures.’ “ AT & T
v. Compagnie Bruxelles Lambert, 94 F.3d 586, 591 (9th
Cir.1996); see also Calvert v. Huckins, 875 F.Supp. 674,
679 (E.D.Cal.1995) (holding that plaintiffs “must present
evidence showing that [the parent companies] do more than
exercise the broad oversight indicated by common ownership
and common directorship”).

Here, SMUD identifies two examples of Bilfinger's and
(to a lesser extent) FCHC's alleged day-to-day control over
Fru-Con. First, SMUD points to a “Letter of Direction”
issued by Bilfinger to Fru-Con setting forth the overall
limits of Fru-Con's management authority. Poulos Decl., ¶¶
7, Ex. C. The Letter required Fru-Con to seek the written
approval of the FCHC Board for what SMUD terms “routine”
activities, such as “buying or selling real estate; leasing
real estate for more than five years; opening or closing
branch offices; entering into contracts outside of Fru-Con's
traditional business activities; initiating litigation estimated to
cost more than $200,000; setting an annual salary budget for
employees; and appointing officers.” Opp. at 11-12.

These activities may reasonably be characterized, as counter-
defendants term them, “macro-management” decisions. They
show that only FCHC was entitled to make decisions
regarding significant contracts and major personnel decisions.
They do not evidence day-to-day control over Fru-Con.
See Wady, 216 F.Supp.2d at 1068-69 (finding appropriate
parental involvement where parent monitored subsidiary's
performance, supervised the subsidiary's finance and capital
budget decisions, and articulated general policies and
procedures); Fletcher v. Atex, Inc., 68 F.3d 1451, 1459-60 (2d
Cir.1995) (no alter ego liability where parental approval was
required for leases, major capital expenditures, and the sale

of its subsidiary's assets). The fact that some of the required
approvals were obtained via telephone with a group of three
board members, Poulos Decl. ¶ 8, Ex. D, rather than through
the formality of a full board meeting, gives the court pause,
but this does not justify alter ego liability.

*6  The second example cited by SMUD of alleged day-to-
day control stems from the involvement of Peter Ophoven, a
Bilfinger executive, at the project site. Ophoven testified that
he was present at the site for a maximum of approximately
36 days spread out over the course of several months. Poulos
Decl., Ex. T (4 days in March; 5 days in September; 2 days
in December; 18 days in January; 7 days in February); Id.
(stating that “[m]ost of the guys knew me.”). He was at the site
long enough that he was listed as a “monthly employee” (at
least for accounting purposes). Poulos Decl. ¶ 21, Ex. Q. He
also had his own telephone extension at the site. Poulos Decl.
¶ 22, Ex. R. During his visits, Ophoven discussed the project
schedule, cost forecasts, possible improvements regarding
cost and time, and interviewed various project executives.
Poulos Decl. ¶ 25, Ex. U.

Again, these activities are not enough to show that Bilfinger
overstepped its bounds. Permissible parental conduct includes
monitoring and oversight of the subsidiary. See Wady,
216 F.Supp.2d at 1068-69; AT & T, 94 F.3d 586 at 591.
Interviewing project executives, keeping abreast of project
developments, and discussing potential improvements do not
rise to the level of day-to-day control. Unlike the cases in
which courts pierced the corporate veil, see, e.g., Rollins, 206
Cal.App.3d at 11, 253 Cal.Rptr. 338; Mathes, 68 Cal.App.3d
at 182, 137 Cal.Rptr. 104, Fru-Con and Bilfinger each adhered
to their own set of corporate formalities from accounting and
tax standpoints through annual meetings, had separate bank
accounts and payrolls, and separately maintained corporate
minutes. Jrosek Decl. ¶ 11; Scott Decl. ¶ 5.

b. Shared Employees
Next, SMUD points out that Bilfinger, FCHC, and Fru-Con

have shared some of the same employees. 7  Courts have
noted the existence of shared employees in imposing alter
ego liability. See, e.g., Rollins, 206 Cal.App.3d at 11, 253
Cal.Rptr. 338; Mathes, 68 Cal.App.3d at 191, 137 Cal.Rptr.
104. At the same time, however, other courts have observed
that “[i]t is considered a normal attribute of ownership that
officers and directors of the parent serve as officers and
directors of the subsidiary.” Sonora Diamond, 83 Cal.App.4th
at 548-49, 99 Cal.Rptr.2d 824; see also Doe v. Unocal, 248
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F.3d 915, 925-26 (9th Cir.2001) (noting that it is appropriate
for directors of a parent to serve as directors of the subsidiary
without exposing the parent to liability for the subsidiary's
act). Accordingly, while this factor carries some weight, the
court will not impose alter ego liability without a more
substantial showing.

7 For example, Fru-Con Vice President and General
Counsel Len Ruzicka testified that he was an
officer of Fru-Con, FCHC, and other Fru-Con
related entities. Poulos Decl. ¶ 38, Ex. HH. Fru-Con
controller Martin Schaper and Vice President of
Audit Tanya Gale testified about various positions
that they alternately filled for Bilfinger and Fru-
Con over the years. Poulos Decl. ¶ 12, Ex. H; ¶
59, Ex. CCC. Fru-Con Operations Manager Earle
Hardgrave also came from Bilfinger and went back
to Bilfinger. Poulos Decl. ¶ 35, Ex. EE.

c. Legal Services
SMUD also argues that Len Ruzicka, Fru-Con's general
counsel, provided legal services for both Fru-Con and FCHC,
and was an officer of both. Poulos Decl. ¶ 38, Ex. HH.
The use of the same lawyers is another relevant factor in
the alter ego analysis. See Slottow v. Am. Cas. Co., 10 F.3d
1355, 1360 (9th Cir.1993) (use of same lawyer a “relevant
factor[ ]”); Marr v. Postal Union Life Ins. Co., 40 Cal.App.2d
673, 683, 105 P.2d 649 (1940) (use of same lawyer “a fact
entitled to consideration”); Calvert, 875 F.Supp. at 679 (use
of same lawyer “carries plaintiffs' [alter ego] argument the
furthest” but nevertheless finding no alter ego liability). At
the same time, “common characteristics [such] as ... shared
professional services” may be normal and appropriate. See
Sonora Diamond, 83 Cal.App.4th at 540-41, 99 Cal.Rptr.2d
824.

*7  Here, Ruzicka did not testify that he provided legal
advice to both Fru-Con and FCHC in his capacity as an officer
of each corporation; rather, he stated that it was his role in
such capacities to complete the meeting minutes and oversee
certain activities from a corporate legal standpoint. Poulos
Decl. ¶ 38, Ex. HH (“My primary function as a secretary of
each of those corporations is to do the corporate minutes,
[ ] be involved in overseeing what was done from a legal
corporate point of view. So it would have been more of ...
corporate legal services.”). That Ruzicka “change[d] hats,”
Sonora Diamond, 83 Cal.App.4th at 548-49, 99 Cal.Rptr.2d
824, like the other employees who have worked for Fru-Con

in addition to FCHC and/or Bilfinger, is still not enough to
establish alter ego liability.

Ruzicka's contact with Bilfinger was even less direct than
the contact with FCHC. He testified that he would call
Bilfinger's general counsel and “keep him informed.” Poulos
Decl. ¶ 38, Ex. HH. As a subsidiary, Fru-Con had a duty to
report significant legal issues to its parent. Sonora Diamond,
83 Cal.App.4th at 548-89, 99 Cal.Rptr.2d 859. There is no
indication that Bilfinger or its general counsel directed Fru-
Con's day-to-day litigation.

d. Experience and Financial Wherewithal
SMUD also maintains that Fru-Con misrepresented its
experience, relying on Bilfinger's track record for
its representation that it was a “major international
constructor,” (a point addressed above) and also
misrepresented its financial wherewithal by not disclosing
Bilfinger's backing in obtaining the bond. “[T] he
concealment and misrepresentation of the identity of
responsible ownership, management and financial interest,
or concealment of personal business activities” is a factor in
the alter ego analysis. Associated Vendors, 210 Cal.App.2d
at 840-41, 26 Cal.Rptr. 806; Morrison Knudsen Corp.
v. Hancock, Rothert & Bunshoft, LLP, 69 Cal.App.4th
223, 251, 81 Cal.Rptr.2d 425 (1999) (describing “financial
misrepresentation” as an “important” factor).

Fru-Con's conduct, however, does not rise to the level of a
“financial misrepresentation.” The fact that Bilfinger used its
financial weight to secure Fru-Con's bond is insufficient to
establish alter ego liability. See Akzona, Inc. v. E.I. Du Pont
De Nemours and Co., 607 F.Supp. 227, 238 (D.Del.1984)
(parental guaranty of third party loans insufficient); Japan
Petroleum Co. (Nigeria) Ltd. v. Ashland Oil, 456 F.Supp.
831, 841-43 (D.Del.1978) (surety on bank loans insufficient);
Calvert, 875 F.Supp. at 679 (parental guarantees appropriate
feature of parent-subsidiary relationship). As noted above,
from all that appears, what was most valuable to SMUD (and
what SMUD inquired about) was the existence of the bond,
not its source.

e. Undercapitalization
SMUD argues that Fru-Con was undercapitalized, another
factor in the alter ego analysis. See Associated Vendors,
210 Cal.App.2d at 839, 26 Cal.Rptr. 806. To be adequately
capitalized, a subsidiary must have “capital reasonably
regarded as adequate to enable the corporation to operate its
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business and pay its debts as they mature.” Laborers Clean-
Up Contract Admin. Trust Fund v. Uriarte Clean-Up Serv.,
Inc., 736 F.2d 516, 524 (9th Cir.1984).

*8  SMUD bases its argument on Bilfinger's role in securing
the bond (addressed above) and on the cash infusions that
Fru-Con received from Bilfinger. Poulos Decl. ¶ 20, Ex. P
(testimony of Fru-Con's cash manager, who stated that “if
there was ever a need for cash that Bilfinger would-there
would be a cash infusion.”). This latter practice, however,
is a common feature of parent-subsidiary relationships,
and the fact that a subsidiary receives cash infusions
from time to time does not necessarily mean that it has
been inadequately capitalized. See Sonora Diamond, 83
Cal.App.4th at 546, 99 Cal.Rptr.2d 824 (finding corporation
“was adequately capitalized at the outset and regularly
funded, by intercompany loans, when operational losses made
cash infusions necessary”); Poulos Decl. ¶ 20, Ex. H (Fru-Con
controller testifying that when Fru-Con “had some longer-
term cash flow problems” in the 1980s, Bilfinger would send
cash).

In sum, SMUD has not tendered sufficient evidence to show
that there was a unity of interest and identity between Fru-
Con, on the one hand, and Bilfinger or FCHC, on the other.
With regard to FCHC, the only evidence presented in support
of an alter ego theory is that (1) Fru-Con was required to
obtain FCHC board approval with respect to certain “macro-
management” decisions contained in the Letter of Direction,
(2) Fru-Con and FCHC shared certain employees, and (3)
Fru-Con's general counsel also performed certain tasks as an
officer of FCHC from a legal standpoint. This falls far short
of the required showing for alter ego liability.

With regard to Bilfinger, the evidence at issue consists of
(1) Ophoven' s periodic visits to the site over a span of
several months, (2) shared employees, (3) the description
of Fru-Con as a major international constructor and the
alleged reliance on Bilfinger's experience in making that
statement, (4) Bilfinger's role in obtaining the bond, and (5)
Bilfinger's cash infusions to Fru-Con. While perhaps a closer
issue than that presented by FCHC, SMUD has also not
introduced sufficient evidence to prove that alter ego liability
is warranted.

B. Direct Contacts
Alternately, SMUD asserts that the court may exert
jurisdiction over Bilfinger and FCHC based on their direct
contacts with California. As detailed below, this argument

is even less availing than jurisdiction under an alter ego or
agency theory.

1. General Jurisdiction
General jurisdiction can exist where a foreign corporation's
contacts with the forum are “continuous and systematic
general business contacts.” Helicopteros Nacionales de
Colombia, S.A. v. Hall, 466 U.S. 408, 414-16, 104 S.Ct. 1868,
80 L.Ed.2d 404 (1984). The standard for establishing general
jurisdiction is “fairly high and requires that the defendant's
contact be of the sort that approximate physical presence.”
Bancroft & Masters, Inc. v. Augusta Nat'l Inc., 223 F.3d
1082, 1086 (9th Cir.2000) (internal citations and quotations
omitted).

With regard to Bilfinger, the only alleged direct contact with
California consists of two general engineering licenses, the
most recent of which expired in 1992, a decade before Fru-
Con's contract with SMUD was negotiated. Poulos Decl. ¶¶
17, 19, Ex. O. These licenses are simply too stale to permit the
exercise of general jurisdiction. Courts reach back no more
than five to seven years in examining jurisdictional facts.
See Metropolitan Life Ins. Co. v. Robertson-Ceco Corp., 84
F.3d 560, 569 (2d Cir.1996) (noting that other courts have
found three to seven years to be reasonable); Slurry Sys.
v. Berminghammer Found. Equip., 2006 U.S. Dist. LEXIS
20238, *12-13 (N.D.Ind.2005) (declining to examine contacts
beyond seven years).

*9  With regard to FCHC, there are two alleged contacts:
(1) a lease for three cars associated with the project and
(2) an insurance policy endorsement that covered some
project-related equipment. Poulos Decl. ¶ 27, Ex. W (lease
agreements); ¶ 28, Ex. X (insurance policy). These two
contacts are not the sort that “approximate physical presence.”
Bancroft & Masters, 223 F.3d at 1086.

2. Specific Jurisdiction
Alternately, a court may exert specific jurisdiction where
(1) the defendant has purposefully availed itself of a forum
benefit, (2) the controversy is related to or arises out of
the defendant's contacts, and (3) the exercise of jurisdiction
would comport with fair play and substantial justice. Burger
King, 471 U.S. at 475-78.

With regard to Bilfinger, all of SMUD's jurisdictional claims
are derivative. Accordingly, because SMUD cannot establish
jurisdiction under an alter ego or agency theory, there is no

EXHIBIT M - PAGE 141
WESTLAW 

Case 2:19-ap-01383-SK    Doc 305-1    Filed 07/09/21    Entered 07/09/21 10:48:30    Desc
Appendix     Page 141 of 446



Fru-Con Const. Corp. v. Sacramento Municipal Utility Dist., Not Reported in F.Supp.2d...
2007 WL 2384841

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 8

specific jurisdiction over Bilfinger. With regard to FCHC, the
evidence shows that FCHC received the lease agreements, but
there is no indication that FCHC was the contracting party or
in control of the cars in question. Moreover, although there
is evidence that an insurance policy obtained by FCHC was
amended to include certain Fru-Con equipment used on the
project, this contact, like the lease agreement, is simply too
peripheral to be said to give rise to the present controversy.
Relatedly, it would not comport with fair play and substantial
justice to hail international defendants into California on such
an attenuated basis.

C. Discovery
The final matter before the court is SMUD's motion, which
seeks jurisdictional discovery and requests that the court stay
any decision on the pending motions to dismiss.

There is no definitive standard for whether to permit
jurisdictional discovery. Some courts have held that before
allowing such discovery, the plaintiff must first make a
“colorable or prima facie showing of personal jurisdiction.”
See Central States v. Reimer Express World Corp., 230 F.3d
934, 946 (7th Cir.2000); see also United States v. Swiss
Am. Bank, Ltd., 274 F.3d 610, 625 (1st Cir.2001) (“[A]
diligent plaintiff who sues an out-of-state corporation and
who makes out a colorable case for the existence of in
personam jurisdiction may well be entitled to a modicum
of jurisdictional discovery if the corporation interposes a
jurisdictional defense.”); Jazini v. Nissan Motor Co., 148 F.3d
181, 186 (2d Cir.1998) (denying discovery where plaintiffs
“did not establish a prima facie case that the district court had
jurisdiction”).

Other courts, however, have rejected the requirement of a
prima facie case. See Orchid Biosciences Inc. v. St. Louis
Univ., 198 F.R.D. 678, 673 (S.D.Cal.2001) (“It would [ ]
be counterintuitive to require a plaintiff, prior to conducting
discovery, to meet the same burden that would be required in
order to defeat a motion to dismiss. Moreover, the authorities
from our circuit ... indicate that our Federal Rules envision
a broader scope of even preliminary discovery.”). The Ninth
Circuit has also held that while “[a]n appellate court will not
interfere with the trial court's refusal to grant discovery except

upon the clearest showing that the dismissal resulted in actual
and substantial prejudice to the litigant,” discovery “should
be granted where pertinent facts bearing on the question
are controverted ... or where a more satisfactory showing of
the facts is necessary.” Wells Fargo & Co. v. Wells Fargo
Exp. Co., 556 F.2d 406, 430 n. 24 (internal quotation marks
omitted).

*10  Here, most of the facts themselves are not seriously in
dispute; the issue is whether they rise to a level warranting
application of the alter ego theory. Furthermore, there is no
reasonable likelihood that additional discovery would help
SMUD to prove that injustice would result if Bilfinger and

FCHC were not made party to this action. 8  Without proof
of this necessary element, any other discovery would be
futile. The simple fact remains that a bond exists (with an
uncommited capacity almost assuredly large enough to satisfy
any judgment). In addition, Fru-Con has ongoing projects
worth hundreds of millions of dollars and has a track record
of timely payment of debts. Against this background, it would
be unfair to permit SMUD to conduct jurisdictional discovery.

8 As noted earlier, although SMUD maintains that
Travelers' legal obligation to pay is in doubt, this
doubt is not enough to satisfy its burden of showing
that injustice will result. Furthermore, additional
discovery would not help SMUD with regard to this
issue.

IV. Conclusion

For the reasons set forth above, the court GRANTS Bilfinger
and Fru-Con Holding Corporation's motions to dismiss for
lack of personal jurisdiction (Doc. Nos. 410 & 412) and
DENIES SMUD's motion for jurisdictional discovery (Doc.
No. 419).

IT IS SO ORDERED.

All Citations

Not Reported in F.Supp.2d, 2007 WL 2384841

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Only the Westlaw citation is currently available.

United States District Court, N.D. California.

GT SECURITIES, INC., Plaintiff,
v.

KLASTECH GMBH, et al., Defendants.

Case No. C–13–03090 JCS
|

Signed 06/27/2014

Attorneys and Law Firms

Geoffrey Conrad Rushing, Travis Luke Manfredi, Saveri &
Saveri Inc., San Francisco, CA, for Plaintiff.

Allison Gayle Marrazzo, Rutan and Tucker, LLP, Palo Alto,
CA, Jason S. Bell, Smith, Gambrell and Russell, LLP, Atlanta,
GA, Ronald Paul Oines, Rutan and Tucker, LLP, Costa Mesa,
CA, Samer Danfoura, Danfoura Law Offices, San Francisco,
CA, for Defendants.

ORDER DENYING DEFENDANTS' MOTIONS
TO DISMISS FOR LACK OF PERSONAL
AND SUBJECT MATTER JURISDICTION

Dkt. Nos. 58, 59

JOSEPH C. SPERO, United States Magistrate Judge

I. INTRODUCTION
*1  Plaintiff GT Securities, Inc. (“GTK”) brings an action

for breach of contract against Defendant Klastech GmbH
(“Klastech”) and an action for interference with contract
against Defendant Triangle Venture Capital Group GmbH
& Co. KG Nr. IV (“Triangle”). Klastech and Triangle each
bring a Motion to Dismiss (“Klastech Motion” and “Triangle
Motion,” respectively) for lack of personal jurisdiction under
Rule 12(b)(2) of the Federal Rules of Civil Procedure. In
addition, Klastech argues that Plaintiff's claims are subject
to arbitration based on the theory of equitable estoppel and
therefore subject to dismissal under either 12(b)(1), (3), or (6).
The Court held a hearing on the Motion on Friday, June 27,
2014, at 9:30 a.m. For the reasons state below, both Motions

are DENIED. 1

1 The parties have consented to the jurisdiction of a
magistrate judge pursuant to 28 U.S.C. § 636(c).

II. BACKGROUND

A. Procedural Background
Plaintiff filed its Complaint in this action on July 3, 2013.
On April 15, 2014, both Klastech and Triangle filed Motions
to Dismiss for lack of personal jurisdiction pursuant to Rule
12(b)(2) of the Federal Rules of Civil Procedure. GTK filed
a combined Opposition to Defendants' Motions on April 29,
2014. Triangle replied to GTK's Opposition on May 6, 2014.
Klastech did not file a Reply to GTK's Opposition to its
Motion. On May 28, 2014, Klastech filed a notice stating that
for financial reasons, it would not be filing a Reply brief.

1. The Complaint

GTK alleges that Triangle principals, Bernd Geiger and

Wiebke Langhans, 2  negotiated a letter agreement dated July

31, 2010 (“Agreement”), on behalf of Klastech, 3  engaging
GTK to provide advisory and investment banking services
with respect to the exploration of strategic alternatives for
Klastech, including a sale or merger (“Transaction”). Compl.
¶ 8–9 & Exhibit (“Ex.”) A (Agreement). GTK alleges that
a Transaction, in the form of the sale of Klastech to Power
Technology, Inc. (“PTI”) took place on January 21, 2013 and
that, therefore, pursuant to the Agreement, Klastech owed
GTK the “Success Fee” as well as public recognition of its
role in providing services that led to the Transaction. Compl.
¶ 18–19.

2 Wiebke Langhans is alternatively referred to
as Wiebke Langham in the parties' documents.
The Court has chosen to use “Langhans” for
consistency.

3 At the time Klastech was wholly owned by
Triangle. PTI now owns Klastech. Compl. ¶ 4.

GTK alleges that, in breach of their contract, Klastech refused
to pay GTK. Id. at 19. GTK further alleges that it is informed
and believes that Triangle falsely represented to PTI that
Klastech had no obligations to any investment bank or other
entity in connection with the Transaction, and/or wrongfully
failed to disclose the Agreement, with the intent to induce
Klastech to breach the Agreement and to deprive GTK of
the payments and other benefits due it under the Agreement.
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Compl. ¶ 27. GTK asserts that Triangle did so fraudulently,
maliciously, and in willful and conscious disregard for the
rights of GTK under the Agreement. Compl. ¶ 30.

*2  Against Klastech and Triangle, GTK seeks compensatory
damages in an amount to be proven at trial, but in no event less
than $400,000, plus pre and post judgment interest, attorneys'
fees, and reasonable costs and expenses as provided by law
and in the Agreement. Compl. ¶ 24. Additionally, against
Triangle, for its willful and malicious conduct, GTK seeks
punitive damages. Compl. ¶ 30.

2. Klastech Motion

Klastech argues that, pursuant to California's long-arm
jurisdictional statute and federal due process requirements,
it should be dismissed from this breach of contract action
because the Complaint fails to allege facts establishing either
general or specific jurisdiction over it. Klastech Motion at 2
(citing Pebble Beach Co. v. Caddy, 453 F.3d 1151, 1154 (9th
Cir.2006)).

Klastech contends that, because its activities in California
are not “substantial, continuous and systematic” and it is not
domiciled in California, it is not subject to this Court's general
jurisdiction. Klastech Motion at 3 (citing Panavision Int'l,
L.P. v. Toeppen, 141 F.3d 1316, 1320 (9th Cir.1998)). With
regards to specific jurisdiction, Klastech asserts that its single
contract with a resident of California, GTK, is not sufficient
on its own to establish that it purposefully availed itself of
the benefits of doing business in California. Klastech Motion
at 4 (citing Thomas P. Gonzalez Corp. v. Consejo Nacional
De Produccion De Costa Rica, 614 F.2d 1247, 1253 (9th
Cir.1980); Azzarello v. Navagility, LLC, 2008 WL 4614667,
at 3 (N.D.Cal. Oct. 16, 2008)).

In addition, Klastech moves to dismiss GTK's claim against

it under Rules 12(b)(1), (3), and (6) 4  of the Federal
Rules of Civil Procedure on the grounds that GTK's claim
is subject to arbitration pursuant to the agreement for
the purchase of Klastech by PTI (“Purchase Agreement”).
Klastech Motion at 8. According to Klastech, because
Plaintiff's Complaint alleges Plaintiff is entitled to payment
based upon the Purchase Agreement, and in an amount to
be determined by examining the Purchase Agreement, the
Purchase Agreement's arbitration clause governs. Klastech
Motion at 8–9; Declaration of William Burgess (“Burgess
Decl.”), Ex. A (“Purchase Agreement”).

4 Klastech does not specify which Federal Rule of
Civil Procedure is appropriate for its arbitration
claim, noting that courts differ. In the Ninth
Circuit, motions to dismiss based on arbitration fall
under Rule 12(b)(1) of the Federal Rules of Civil
Procedure.

3. Triangle Motion

Triangle asks the Court to dismiss the claim against it
under Rule 12(b)(2) of the Federal Rules of Civil Procedure
because it asserts that it does not have sufficient contacts
with California to allow this Court to establish personal
jurisdiction over it. Triangle Motion at 1 (citing Rocke v. Can.
Auto. Sport Club, 660 F.2d 395, 398 (9th Cir.1981)). Triangle
argues that it has not engaged in the type of “substantial,
continuous and systematic” activity necessary for California
to assert general jurisdiction over it because it has no offices,
employees, directors, managers, or property in California.
Triangle Motion at 7; Declaration of Bernd Geiger (“Geiger
Decl.”) ¶¶ 4–7. Triangle also argues that, as a non-party
to the Agreement, it has not purposefully directed any of
its activities at California residents or availed itself of the
privilege of conducting activities in California and thus is not
subject to the Court's specific jurisdiction. Triangle Motion at
7; Geiger Decl. ¶¶ 5, 13.

4. GTK Opposition

*3  In its Opposition, GTK asserts that is claims against both
Defendants are based on a long and involved relationship in
California and that, therefore, the exercise of specific personal
jurisdiction is proper as to both Defendants. Plaintiff's
Opposition to Defendant's Motion to Dismiss (“Opp.”) at
1. GTK also contends that Klastech is subject to general
jurisdiction due its continued sales presence in California and
the attendance of its personnel at an annual trade show in
California. Id. GTK asks the Court to allow it to conduct
jurisdictional discovery, if necessary. Id. Finally, GTK argues
that Klastech's motion to compel arbitration should be denied
because GTK has never agreed to arbitrate any dispute with
Klastech. See id. at 13–14; Declaration of Ali Tabibian
(“Tabibian Decl.”) ¶ 15.
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5. Triangle Reply

Triangle's primary argument against personal jurisdiction in
its Reply brief is that Geiger and Langhans were acting
as Beiratsmitglieder (German for “directors” or “members
of the board”) for Klastech until its acquisition by PTI,
and therefore the actions that occurred during the relevant
contract formation negotiations were done at the direction
and for the benefit of Klastech, not Triangle. Triangle's
Reply to Plaintiff's Opposition to Triangle Motion to Dismiss
(“Reply”) at 2; Geiger Decl. ¶ 3. Triangle asserts that,
pursuant to German law, as members of Klastech's board
Langhans and Geiger had a “duty of loyalty” to Klastech.
Reply at 3. Accordingly, Triangle contends that, as an entity
in and of itself, it was not involved in the formation of the
contract between GTK and Klastech nor in any of the actions
undertaken by Langhans and Geiger “during the time PTI
purchased Klastech.” Id.; Geiger Decl. ¶¶ 2, 3, 7.

6. Factual Background

GTK is a California corporation with its principal place of
business in Los Angeles County, California. Compl. ¶ 5.
Triangle and Klastech are German corporations with their
headquarters in Germany. See Geiger Decl. ¶ 4; Burgess
Decl. ¶ 4. Klastech asserts that it has no operations, offices,
or employees in the United States or California. Klastech
Motion at 4. However, GTK argues that Klastech used an
independent contractor to sell its products in California prior
to its acquisition and that, since its acquisition, its website lists
a designated sales representative for the “USA West” with
two California phone numbers. Opp. at 14 (citing Klastech
Motion at 4); Declaration of Geoffrey C. Rushing (“Rushing
Decl.”) ¶ 2 & Exs. 1–2. Triangle has no offices, employees,
directors, managers, agent for service, sales, marketing, or
property in California. Geiger Decl. ¶¶ 3–8, 10. According
to GTK, during the actions that gave rise to this Complaint,
Klastech was a wholly owned subsidiary of Triangle. Compl.
¶ 4. As of January 21, 2013, Klastech has been acquired by
PTI, an Arkansas-based corporation. Comp. ¶ 18; Rushing
Decl., Ex. 3.

In September, 2009, Langhans, a principal at Triangle,
emailed GTK to inquire about the possibility of engaging
its investment management services for Klastech in the
exploration of strategic alternatives, including a Transaction.
Tabibian Decl., Ex. 1. Langhans sent this email from her

@triangle-venture.com email account, with a signature block
that identified her as an Investment Manager at Triangle
Venture Capital Group Management GmbH, to Tabibian at
GTK. It states:

I received information that you are an expert in transactions
in the photonics industries and that you supported the
SpectraPhysics—Newport deal in the past.

Triangle has invested in 2006 into a German start-up called
KLASTECH which develops and commercializes a new
generation of DPSS lasers. We would like to identify
potential M & A possibilities and shape the company's
future strategy to make i[t] attractive for an exit. Potentially
especially the company's patented technology is interesting
for its competitors.

*4  I would be happy to set up a conference call with my
colleague Dr. Geiger to exchange some information about
Triangle and Klastech and would like to ask if you are
available for a call on Friday.

Tabibian Decl., Ex. 1.

Langhans and Geiger, another Triangle principal, negotiated
the Agreement between GTK and Klastech with the help
of sophisticated counsel from Foley & Lardner. Tabibian
Decl. ¶ 6. The negotiations were conducted through telephone
discussions and email exchanges, including one dated June
2010. Tabibian Decl. ¶ 6 & Ex. 5. In this email exchange,
Sven Riethmueller from Foley & Lardner writes that he
is “awaiting feedback on one issue f[r]om Triangle” after
“sending the revised proposed draft based on our conversation
of Friday this morning California time.” Tabibian Decl.,
Ex. 5. Langhans, from her @triangle-venture.com email
address was part of the email conversation and participated in
planning a phone call. Id.

GTK's contractual relationship with Klastech began on July
31, 2010, pursuant to the Agreement negotiated by Triangle.
Tabibian Decl. ¶ 1; Compl., Ex. A. In the Agreement, GTK
agreed to share at least bi-weekly written reports of its
progress via Tabibian, the individual with “principal senior
responsibility for the day to day management.” Compl.,
Ex. A, Section 1. In return for GTK's services under
the Agreement, Klastech promised to make three retainer
payments of $10,000 each due in July, August, and September
of 2010 and to cover GTK's out-of-pocket expenses. Id.,
Sections 2(a) and 3. In the event of the consummation
of a Transaction during GTK's engagement and prior to
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termination of the Agreement, the Agreement specifies that
Klastech pays a minimum “Success Fee” of $400,000, plus
an additional amount to be determined based on the ultimate
value of the Transaction. Id., Section 2(b)(1). Klastech must
mention GTK's role as advisor in any press release or public
announcement it makes about the Transaction. Id., Section 6.
Klastech is allowed to terminate at any time by giving seven
days prior written notice to GTK. Id., Section 4. In addition,
Klastech has no obligation to agree to any other employee
of GTK to serve as a suitable replacement of Mr. Tabibian.
Id. Under certain circumstances, GTK is still eligible for the
“Success Fee” for Transactions consummated after Klastech's
termination. Id. The Agreement is governed by New York law.
Id., Section 8.

As contemplated by the Agreement, in August and
September 2010, Klastech, Triangle, and GTK exchanged
information, developed an Executive Summary presentation
for potential acquirors, and communicated several times a
week, sometimes daily. Tabibian Decl. ¶ 7. In July, August,
and September 2010, Klastech made three monthly retainer
payments by wire to GTK's California bank account. Id.
Between September and December 2010, Tabibian contacted
approximately twenty potential acquirors on behalf of GTK,
several of which were located in California. Id. ¶ 8.

When Tabibian left GTK to work at Citigroup in December
2010, GTK offered Klastech the option to transfer the
Agreement to Citigroup or to terminate it. Tabibian Decl.
¶ 10 & Compl., Ex. B. Tabibian informed Triangle of his
departure as well and explained to Geiger over the phone
that the option to terminate allowed Klastech to keep the
engagement open and re-start at GTK without the need
for payment of a new retainer. Tabibian Decl. ¶ 10. When
Tabibian returned to GTK in January 2012 after two years at
Citigroup, Klastech executed a subsequent written agreement
for additional services. Tabibian Decl. ¶ 11 & Ex. 4.

*5  From January 2012 through July 2012, GTK continued
to provide advice, identify potential acquirors, develop
approach strategies, and exchange periodic updates with
Klastech and Triangle. Tabibian Decl. ¶ 12. Tabibian met
with the CEO of Klastech, Chris Madin, and a Klastech sales
representative in San Francisco to discuss the status of their
work, while the two were attending a trade show in California.
Id. Tabibian also provided advice to Klastech and Triangle
on their interactions with PTI. Id. ¶ 13. In an email exchange
that took place on July 2, 2012, Langhans, again from
her @triangle-venture.com email account, emailed Tabibian

regarding “a response from PTI” and expressed a desire
to schedule a meeting. Tabibian Decl., Ex. 3. The email
exchange also included Madin at his @klastech.de email
account. Id.

On January 28, 2013, Tabibian contacted Madin to suggest
a meeting in San Francisco, at which point, Madin informed
Tabibian that as of January 21, 2013, Klastech had been
acquired by PTI pursuant to the Purchase Agreement signed
by Klastech, Triangle, and PTI. Comp. ¶ 18; Burgess Decl.,
Ex. A (Purchase Agreement). GTK alleges that Klastech
is now wholly owned by and run in close coordination
with Arkansas-based PTI. Opp. at 11 (citing Compl. ¶ 4).
GTK refers the Court to a 2014 press release, entitled
“Power Technology Inc. Acquires Advanced DPSS Laser
Manufacturer KLASTECH GmbH.” Rushing Decl., Ex. 3.
The press release states, in part:

“Power Technology will retain the KLASTECH
organization in its entirety, and will be working over the
next several months to seamlessly integrate both products
and employees into the Power Technology organization.
Production and sales of KLASTECH laser line will
continue in KLASTECH's German location in Dortmund.”

Id.

In accordance with the Agreement, GTK demanded payment
of the “Success Fee” from Klastech based upon the
Transaction with PTI, which Klastech allegedly refused
to pay. Compl. ¶ 19. GTK alleges that Triangle falsely
represented to PTI that Klastech had no obligations to any
investment bank or other entity in connection with the
Transaction, pointing to the “no broker” provision of the
Purchase Agreement, which reads as follows:

2.3 Broker's Fees. Neither Sellers
[Triangle and others] nor Company
[Klastech] has liability or any
obligation to pay any fees or
commissions to any broker, finder, or
agent with respect to the transactions
contemplated by this Agreement for
which Buyer [PTI] or Company could
become liable or obligated. Any fees
due to brokers engaged by Sellers, or
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Sellers' consultants and advisors shall
be paid by Sellers.

Compl. ¶ 27; Burgess Decl., Ex. A. The Purchase Agreement
also contains a clause which provides for arbitration in New
York and which Klastech references in its Motion to Dismiss
for lack of subject matter jurisdiction. See Burgess Decl., Ex.
A, Section 8.11.

III. ANALYSIS

A. Personal Jurisdiction

a. Legal Standard

1. Rule 12(b)(2)

A party may move for dismissal under Rule 12(b)(2) of
the Federal Rules of Civil Procedure for lack of personal
jurisdiction. The plaintiff bears the burden of establishing
personal jurisdiction over the defendant. See Pebble Beach
Co. v. Caddy, 453 F.3d 1151, 1154 (9th Cir.2006). “Where,
as here, the motion is based on written materials rather than
an evidentiary hearing, ‘the plaintiff need only make a prima
facie showing of jurisdictional facts.’ ” Id. (quoting Sher v.
Johnson, 911 F.3d 1357, 1361 (9th Cir.1990)). “Although
the plaintiff cannot simply rest on the bare allegations of
its complaint, ... uncontroverted allegations in the complaint
must be taken as true.” Schwarzenegger, 374 F.3d at 800
(internal quotations omitted). “Conflicts between parties over
statements contained in affidavits must be resolved in the
plaintiff's favor.” Id. “Where, as here, there is no applicable
federal statute governing personal jurisdiction, the district
court applies the law of the state in which the district court
sits.” Dole Food Company, Inc. v. Watts, 303 F.3d 1104, 1110
(9th Cir.2002). “Because California's long-arm jurisdictional
statute is coextensive with federal due process requirements,
the jurisdictional analyses under state law and federal due
process are the same.” Id. (citing Cal.Code Civ. Proc. §
410.10).

2. Standard Governing Exercise of Personal Jurisdiction

*6  “For a court to exercise personal jurisdiction over a
non-resident defendant, that defendant must have at least
‘minimum contacts’ with the relevant forum such that the

exercise of jurisdiction ‘does not offend traditional notions
of fair play and substantial justice.’ ” Dole Food, 303 F.3d
at 1110–11 (citing International Shoe Co. v. Washington, 326
U.S. 310, 316 (1945)). “In judging minimum contacts, a court
properly focuses on ‘the relationship among the defendant,
the forum, and the litigation.’ ” Calder v. Jones, 465 U.S. 781,
788 (1984) (quoting Shaffer v. Heitner, 433 U.S. 186, 204
(1977)).

Personal jurisdiction may be either general or specific. See
Bancroft & Masters, Inc. v. Augusta Nat. Inc., 223 F.3d 1082,
1086 (9th Cir.2000). General jurisdiction may be established
when a defendant's contacts with a state are “substantial”
or “continuous and systematic” such that the defendant “can
be haled into court in that state in any action, even if the
action is unrelated to those contacts.” Id. “The standard for
establishing general jurisdiction is fairly high, and requires
that the defendant's contacts be of the sort that approximate
physical presence.” Id. “Factors to be taken into consideration
are whether the defendant makes sales, solicits or engages in
business in the state, serves the state's markets, designates an
agent for service of process, holds a license, or is incorporated
there.” Id. “[E]ngaging in commerce with the residents of the
forum state is not in and of itself the kind of activity that
approximates physical presence within the state's border.” Id.

Nevertheless, “[e]ven if a defendant has not had continuous
and systematic contacts with the state sufficient to confer
general jurisdiction, a court may exercise specific jurisdiction
when the following requirements are met:

(1) the non-resident defendant must purposefully direct
his activities or consummate some transaction with the
forum or resident thereof; or perform some act by which he
purposefully avails himself of the privileges of conducting
activities in the forum, thereby invoking the benefits and
protections of its laws;

(2) the claim must be one which arises out of or relates to
the defendant's forum-related activities; and

(3) the exercise of jurisdiction must comport with fair play
and substantial justice, i.e. it must be reasonable.

Dole Food, 303 F.3d at 1111 (internal quotations and citations
omitted). “The plaintiff bears the burden of satisfying the first
two prongs of the test.” Id. (citing Sher, 911 F.2d at 1361).
If the plaintiff fails to satisfy either of these prongs, personal
jurisdiction is not established in the forum state.” Dole Food,
303 F.3d at 1111. “If the plaintiff succeeds in satisfying both
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of the first two prongs, the burden then shifts to the defendant
to ‘present a compelling case’ that the exercise of jurisdiction
would not be reasonable.” Id. (quoting Burger King Corp. v.
Rudzewicz, 471 U.S. 462, 476–78 (1985)).

“Once it has been established that a defendant purposefully
established minimum contacts with a forum, ‘he must
present a compelling case that the presence of some other
considerations would render jurisdiction unreasonable’ in
order to defeat personal jurisdiction.” Dole Food, 303 F.3d at
1144 (quoting Burger King, 471 U.S. at 477). To determine
whether the exercise of jurisdiction is reasonable, and
therefore, “comports with fair play and substantial justice,”
courts consider seven factors:

*7  (1) the extent of the defendants'
purposeful injection into the forum
state's affairs; (2) the burden on
the defendant of defending in the
forum; (3) the extent of conflict with
the sovereignty of the defendant's
state; (4) the forum state's interest
in adjudicating the dispute; (5) the
most efficient judicial resolution of
the controversy; (6) the importance of
the forum to the plaintiff's interest in
convenient and effective relief; and (7)
the existence of an alternative forum.

Dole Food, 303 F.3d at 1114.

In Dole Food, the Ninth Circuit held that California's
exercise of specific, personal jurisdiction over two foreign
individuals who allegedly defrauded a California corporation
was reasonable. Dole Food, 303 F.3d at 1106. Plaintiff Dole
U.S., a corporation incorporated with its principal place of
business in California, sued two former employees, Watts (a
citizen of the U.K.) and Boenneken (a citizen of Germany),
for fraudulently inducing Dole to lease warehouse space in
the Netherlands on unfavorable terms. Id. at 1107. Both
employees worked at Dole's European offices, although
Watts's direct supervisor worked in Dole's California office.
Id. at 1107. Dole alleged that Watts pitched the plan that led
to Dole's unfavorable lease during a visit to the California
office and that both employees communicated frequently with
Dole's California office by phone, fax, and mail regarding
implementation of the plan. Id.

In weighing the seven reasonableness factors, the court
emphasized the “heavy burden on both domestic and
foreign defendants in proving a ‘compelling case’ of
unreasonableness to defeat jurisdiction.” Id. at 1117 (citing
Roth v. Garcia Marquez, 942 F.2d 617 (9th Cir.1991)
(finding personal jurisdiction in California over two foreign
individual defendants, despite the fact that only two of the
reasonableness factors favored plaintiff while three factors
favored the defendants, who “ma[d]e a strong argument ... that
the exercise of jurisdiction may be unreasonable.”) The court
noted that the only two factors that favored defendants—
burden on defendants and sovereignty conflicts—“are likely
to favor foreign defendants every time personal jurisdiction
in the United States is considered.” Id. Finally, the court
found that Watts and Boenneken had several U.S.-based
relationships, including employment relationships, and the
intended audience for defendants' communications was the
plaintiff, headquartered in California. Id. Therefore, the court
concluded that the balance of the factors established that
jurisdiction in California was reasonable. Id.

The different outcomes on the exercise of specific jurisdiction
in Dole Food and Core-Vent provide a useful contrast for
assessing the weight of various facts in a determination of
reasonableness. In Core-Vent, the Ninth Circuit held that
California's exercise of specific, personal jurisdiction over
four doctors in Sweden who allegedly defamed a California
corporation in articles published in international medical
journals would not comport with fair play and substantial
justice. Core-Vent Corp., 11 F.3d at 1483. Plaintiff Core-
Vent, a California corporation that manufactured dental
implants, sued four Swedish doctors based on two articles
they had published in two journals, both distributed world-
wide, that “contained false and misleading comparisons of
Core-Vent and Nobelpharma,” allegedly at the direction of
Nobelpharma, Core-Vent's competitor. Id. at 1483–84. Core-
Vent also sued Nobelpharma, three individual Americans, and
another Swedish citizen, but these defendants were not parties
to this appeal of personal jurisdiction. Id. at 1484.

*8  Based on the seven factors, the court found that the
Swedish doctors had presented a compelling case that the
exercise of personal jurisdiction was unreasonable. Id. In
reaching this decision, the court put particular emphasis on
the defendants' status as individual citizens of a foreign
country, noting that “[t]he Supreme Court in Asahi indicated
that a plaintiff seeking to hale a foreign citizen before a
court in the United States must meet a higher jurisdictional
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threshold than is required when the defendant is a United
States citizen.” Id. It explained that “where the plaintiff
[was] an international corporation and where the defendants
[were] individual citizens of a foreign country who lack[ed]
connections to the United States and whose purposeful
interjection into the forum state [was] very limited,” the
interest of a state in providing a forum for those injured
in its borders “must give way.” Id. The Court found that
the defendants' purposeful interjection was limited because
California was not the primary audience for the journals, and,
in fact, the defendants had no knowledge the journals would
be distributed there. Id. at 1486. The court also emphasized
that the plaintiff's ability to obtain effective relief was not
compromised by dismissal of the Swiss doctors because the
court maintained jurisdiction over the remaining defendants.
Id. at 1490.

b. Klastech is Subject to Personal Jurisdiction

While GTK contends that Klastech is subject to both specific
and general jurisdiction in California, because the Court finds
that there are sufficient contacts with the forum related to
the claim to support its exercise of specific jurisdiction, the
Court need not decide the question of general jurisdiction over

Klastech. 5

5 Although Klastech may have sufficient contacts
with California to support specific jurisdiction,
it is not clear whether Klastech's contacts meet
the standard of substantiality required for general
jurisdiction. Ninth Circuit precedent on general
jurisdiction requires courts to “focus upon the
‘economic reality’ of the defendants' activities
rather than a mechanical check list.” See Gates
Learjet Corp. v. Jensen, 743 F.2d 1325 (9th
Cir.1984). While GTK alleges that Klastech has
had a sales presence in California through an
independent contractor in the past and, currently,
through a designated PTI employee for the “USA
West,” the record does not contain sufficient
evidence on the extent of Klastech's sales
activities in California for the Court to make an
informed determination on whether such activity
approximates “physical presence.” Furthermore,
the Court would need to determine whether
Klastech's use of an independent contractor as
a sales representative affects its analysis. The

parties disagree on this issue but provide no case
law in support of their assertions. Ninth Circuit
jurisprudence is ambiguous. See Ochoa v. J.B.
Martin and Sons Farm, Inc., 287 F.3d 1182,
1190 (9th Cir.2002) (holding that an independent
contractor who is not an employee of a principal
can nevertheless still be the principal's agent,
but it depends on the extent of control the
principal exercises over the agent); cf. Eftekhari
v. Peregrine Financials & Securities, Inc., No.
C 00–3594, 2001 WL 1180640, at 5 (N.D.Cal.
Sep. 24, 2001) (holding that defendant might
have had “continuous and systematic” contacts
with the forum if plaintiff had continued to work
as an independent contractor for defendant in
that forum); Reid-Ashman Mfg., Inc. v. Swanson
Semiconductor Service, LLC, No. C–06–4693,
2006 WL 3290416, at 5 (N.D.Cal. Nov. 13,
2006) (holding that defendant's suggestion that
an independent contractor does not provide a
basis for personal jurisdiction is not supported
by any authority that distinguishes employees and
independent contractors with regards to whether a
defendant has directed his activities towards the
forum). The parties have not provided evidence on
the nature of the relationship between Klastech and
its independent contractor.

1. Specific Jurisdiction

a. Purposeful Availment

“The purposeful availment requirement ensures that a
nonresident defendant will not be haled into court based
upon “random, fortuitous or attenuated contacts with the
forum state.” Panavision Intern., L.P. v. Toeppen, 141 F.3d
1316, 1320 (9th Cir.1998) (quoting Burger King, 471 U.S at
475). While a single contract with a resident of the relevant
jurisdiction is not necessarily sufficient, the critical issue is
whether the contract evidences a substantial relationship with
the forum based on prior negotiations, contemplated future
consequences, and the terms of the contract. See Burger King,
471 U.S. at 475–76. “[W]ith respect to interstate contractual
obligations, ... parties who ‘reach out beyond one state and
create continuing relationships and obligations with citizens
of another state’ are subject to regulation and sanction in the
other State for the consequences of their activities.” Id. at 473.
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*9  In Burger King, despite the defendant's never
having been to Florida, his contract with Florida-based
plaintiff, Burger King, to establish a franchise in Michigan
demonstrated a substantial connection with Florida where
defendant “ ‘reach[ed] out beyond’ Michigan and negotiated
with a Florida corporation for the purchase of a long-term
franchise and the manifold benefits that would derive from
affiliation with a nationwide organization.” Burger King, 471
U.S. at 480. The Supreme Court rejected the lower court's
determination that, in light of the supervision emanating from
Burger King's district office in Michigan, defendant believed
that office was the embodiment of Burger King and he had no
reason to anticipate a suit outside of Michigan. Id. Instead, the
Supreme Court pointed to evidence that defendant knew he
was “affiliating himself with an enterprise based primarily in
Florida” in the form of 1) the contract documents specifying
that Burger King operated in Florida and that the agreement
was made and enforced there and 2) the parties' course of
dealing in which the defendant corresponded with Florida
headquarters by mail and phone. Id. at 481.

GTK has provided sufficient factual allegations and non-
conclusory testimony to establish that Klastech's conduct
pursuant to the Agreement gives rise to a “substantial
connection” with California by creating “ ‘continuing
obligations’ between [itself] and [a] resident[ ] of the forum.”
See Burger King, 471 U.S. at 475–76. First, just like the
defendant in Burger King, Klastech “reached out” to a
California corporation to enter into a long-term relationship
from which Klastech derived manifold benefits in the form of
hundreds of hours of work performed by GTK in California.
Compl. ¶¶ 8, 9, 15, 16, 17. Pursuant to the Agreement, GTK
prepared evaluation materials for a potential Transaction,
introduced Klastech to potential acquirors (many of them
in California), participated in discussions with potential
acquirors, and provided advice to Klastech on its interactions
with PTI. Compl. ¶ 15, 17.

Second, although Klastech claims it believes GTK performed
work for it in Germany, there is sufficient evidence to
demonstrate that Klastech knew it was “affiliating [itself]
with an enterprise based primarily in [California].” See
Burger King, 471 U.S. at 481. First, the contract documents
demonstrate Klastech's affiliation with California, albeit less
strongly than in Burger King by listing GTK's San Francisco

address on every page. 6  Compl., Ex. A (Agreement).
Second, the parties' course of dealing provides evidence that
Klastech knew it was establishing a long-term relationship
that contemplated continuous contact with California. During

negotiations, Langhans met with GTK in San Francisco
to discuss the business and sales prospects for Klastech.
Tabibian Decl. ¶ 4. Pursuant to the Agreement, Klastech
communicated with GTK regularly (several times a week) via
telephone and email, just as the parties in Burger King did.
Tabibian Decl. ¶ 7. Finally, Madin, CEO of Klastech, came to
San Francisco to meet with GTK and discuss the status of the
work under the Agreement. Tabibian Decl. ¶ 12.

6 GTK argues that by agreeing to comply with
the “applicable state ‘blue sky’ and applicable
securities laws of other jurisdictions,” Klastech
agreed to comply with California law. See Compl.,
Ex A., Section 11. However, there is no indication
that the parties intended this provision to be
anything other than a general promise to abide by
any relevant laws of any state that might apply in
the event of a Transaction.

Thus, Plaintiff has demonstrated that Klastech knew it was
affiliating itself with a California corporation in a manner that
would lead to substantial contacts with California. The Court
finds that GTK has made a prima facie showing that Klastech
purposefully availed itself of the “privileges of conducting
activities in the forum, thereby invoking the benefits and
protections of its laws.” See Dole Food, 303 F.3d at 1111
(internal quotations and citations omitted).

b. Relatedness of Claim

“The second requirement for specific, personal jurisdiction
is that the claim asserted in the litigation arises out of
the defendant's forum related activities.” Panavision, 141
F.3d at 1322. The Court must determine if Plaintiff would
not have been injured “but for” Defendant's contacts with
California. See id. In Panavision, the defendant's registration
of plaintiff's trademarks as his own domain names had the
effect of injuring a plaintiff in California. Id. Therefore, the
court concluded that “but for” the defendant's conduct, the
plaintiff's injury would not have occurred. Id. Similarly, in
Burger King, the defendant's refusal to make contractually
required payments in the forum state, and his continued use
of Burger King's trademarks, “caused foreseeable injuries to
the corporation in Florida,” such that plaintiff's claim arose
out of the defendant's forum-related activities. Burger King,
471 U.S. at 480.
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*10  Here, Klastech's refusal to make contractually required
payments in California, and to give GTK the contractually
required recognition due in California, has caused foreseeable
injuries to GTK in California. See Compl. ¶¶ 23–24. “But
for” Klastech's engagement of GTK to perform services
in California and its failure to make contractually required
payments in California, GTK would not have suffered
financial harm in California. Compl. ¶¶ 8, 11. The Court finds
that GTK has demonstrated that its claim against Klastech
arises out of Klastech's California-related activities.

c. Reasonableness

Next, the Court examines the seven reasonableness factors
in turn. First, the Court considers the extent of Klastech's
purposeful injection into the forum state. The Court finds that
the activities which demonstrate that Klastech purposefully
availed itself of the privilege of doing business in California
are also sufficient in this case to meet the purposeful injection
test. Just as in Dole Food, where the defendants' purposeful
injection favored jurisdiction, Klastech engaged in repeated
communications with GTK manager, Tabibian, in California
in furtherance of their contractual relationship, including
travelling to California to discuss business with GTK on at
least one occasion. See id. at 1115. Klastech knew GTK had
its principal place of business in California and it knew it was
affiliating itself with GTK in a manner that would result in

substantial contacts with California. 7  See id.

7 See the above discussion on purposeful availment
for the facts that also establish Klastech's
purposeful injection into California.

With respect to factor two, burden on the defendant, the
fact that Klastech is a German corporation, headquartered
in Germany, weighs against jurisdiction. See Dole Food,
303 F.3d at 1115. However, Klastech has a designated
representative for the USA West with two California
telephone numbers, which mitigates Klastech's burden. See
Burgess Decl. ¶ 2. Klastech's burden is further diminished
by the fact that Klastech representatives have traveled to
California on several occasions in the past for business,
including business directly related to the events that gave rise
to this suit. See Dole Food, 303 F.3d at 1115. Furthermore,
as the Supreme Court explained in Burger King, “because
‘modern transportation and communications have made it
much less burdensome for a party sued to defend himself in a
State where he engages in economic activity,’ it usually will

not be unfair to subject him to the burdens of litigating in
another forum for disputes relating to such activity.” Burger
King, 471 U.S. at 474. Therefore, the Court finds that the
burden on Klastech of litigating in California only weakly
favors Klastech.

The third factor, conflict with the sovereignty of a defendant's
state, requires “an examination of the competing sovereign
interests in regulating [the defendant's] behavior. Dole Food,
303 F.3d at 1115. Because Klastech has submitted as
uncontroverted evidence the declaration of Burgess that
Klastech is headquartered in Germany, the Court must
examine the interests of the United States and Germany in
adjudicating this dispute. See Core-Vent, 11 F.3d at 1489
(stating that the Ninth Circuit focuses on connections to
the United States in general, not just to the forum state,
in giving weight to the third factor). Klastech currently
has an ongoing relationship with the United States because

it is a wholly owned and controlled subsidiary of PTI. 8

Compl. ¶ 3. Klastech also had an ongoing relationship with
the United States during the events that gave rise to this
claim because its employees travelled to the United States to
attend trade shows and in connection with the Agreement.
Tabibian Decl. ¶¶ 4, 12, 15. During that time, Klastech used
an independent contractor to sell some of its products in
California, another connection to the United States. Burgess
Decl. ¶ 4. Furthermore, the extent of conflict with Germany's
interest in adjudicating this suit is unclear. Although Klastech
is headquartered in Germany, GTK has provided affidavits
stating that “essentially all of GTK's work pursuant to the
Klastech Engagement was performed in California.” Tabibian
Decl. ¶ 17. The Agreement is governed by New York law, not
German law. Compl., Ex. A, Section 8 (Agreement). Thus,
Klastech has a stronger relationship with the United States
than the defendants in Dole Food, where the court found
this factor to “only weakly favor[ ] the defendants if at all,”
and the extent of conflict with a foreign state's interest is
similarly unclear. See Dole Food, 303 F.3d at 1115. In light
of Klastech's past and ongoing U.S.-based relationships, this
factor favors GTK. See Dole Food, 303 F.3d at 1115.

8 Although the parties dispute the location of
Klastech's principal place of business, they do not
dispute this connection to the United States.

*11  For factor four, the Court considers the forum state's
interest in adjudicating the suit. California has a “ ‘manifest
interest’ in providing its residents with a convenient forum
for redressing injuries inflicted by out-of-state actors.” See
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Burger King, 471 U.S. at 473. GTK is a California corporation
with its principal place of business in California so this factor
favors GTK. See Dole Food, 303 F.3d 1116.

Factor five, concerning efficiency of the forum, examines the
location of the witnesses and the evidence, as well as which
substantive law governs the dispute. See id.; Core-Vent, 11
F.3d at 1489. New York law governs the Agreement, but there
are no other connections with New York that indicate it would
be a more efficient forum than California besides Burgess's
sworn declaration that Klastech could more effectively handle

this dispute in “an arbitration in New York.” 9  See Burgess
Decl. ¶ 6. The Court will not speculate on the location of
the relevant Klastech witnesses as neither party has provided
evidence on whether they are located in Germany, Arkansas,
or California. Likewise, GTK has not made allegations in
the Complaint or provided evidence in its affidavits as to the
current locations of its witnesses. Therefore, at this stage, this
factor cannot be said to favor either party.

9 As discussed below, arbitration in New York is not
proper.

Factor six, convenience to plaintiff, favors GTK, which is
based in California. “However, in this circuit, the plaintiff's
convenience is not of paramount importance.” See Dole Food,
303 F.3d at 1116.

Finally, the Court considers whether an alternative forum is
unavailable. There is a split in the Ninth Circuit regarding
which party bears the burden on this issue, although the great
weight of Ninth Circuit authority favors putting the burden on
the plaintiff. Id. Klastech has suggested that Germany or New
York would be a valid alternative forum, and GTK has not
presented any evidence that it would be precluded from suing
Klastech in either jurisdiction. See Burgess Decl. ¶ 6. GTK
counters that jurisdiction in Germany would be inconvenient
and unfair, but this is not the relevant standard. See Core-Vent,
11 F.3d at 1490 (citing Roth, 942 F.2d at 625) (“Doubtless
[plaintiff] would prefer not to [litigate in Germany], but that
is not the test.”). Without any evidence that GTK could not
obtain effective relief in Germany, this factor favors Klastech.

In balancing the reasonableness factors, “a number of
our cases emphasize the heavy burden on both domestic
and foreign defendants in proving a ‘compelling case’ of
unreasonableness to defeat jurisdiction.” Dole Food, 303 F.3d
at 1117 (citing Roth, 942 F.2d 617; Panavision, 141 F.3d at
1324; Ballard, 65 F.3d at 1502; Sinatra, 854 F.2d at 1201.) In

finding jurisdiction reasonable, the court in Dole Food relied
on the nature of the defendants' U.S.-based relationships and
the fact that the intended audience of their communications
with California was the plaintiff. Id. Similarly, Klastech
had, and continues to have, ongoing relationships with the
U.S., and GTK was the intended audience of all Klastech's
communications with California. Of the two factors that
favor Klastech, factor two (the burden on the defendant)
favors Klastech only weakly, and, with regards to factor
seven, the Ninth Circuit has held that “[w]hether another
reasonable forum exists becomes an issue only when the
forum state is shown to be unreasonable.” Thus, the Court
finds that in light of the “heavy burden” on Klastech to make
a “compelling case,” Klastech's ongoing relationship with the
U.S. and California, and Klastech's purposeful injection into
California, it is not unreasonable for California to exercise
personal jurisdiction over Klastech.

*12  Having found that Plaintiff established the first two
requirements of personal jurisdiction, and that Klastech
failed to present compelling evidence that the exercise of
jurisdiction would be unreasonable, the Klastech Motion to
Dismiss for lack of personal jurisdiction is DENIED.

c. Triangle is Subject to Specific Jurisdiction

The Court finds that Triangle does not have sufficient contacts
“of the sort that approximate physical presence” for the
Court to exercise general jurisdiction, nor does GTK oppose
Triangle's assertion that this Court lacks general jurisdiction.
See Bancroft & Masters, 223 F.3d at 1086. The Court finds
that Triangle has sufficient contacts in California related to
GTK's claim against it to establish specific jurisdiction. See
Dole Food, 303 F.3d at 1111.

“Even though there is no general jurisdiction over [Triangle]
in California, California courts may still exercise personal
jurisdiction if the case arises out of certain forum-related
acts.” See Bancroft & Masters, 223 F.3d at 1086. For the
reasons discussed below, the Court fins that GTK has made a
prima facie showing that (i) Triangle intentionally committed
a “foreign act that is both aimed at and has effect in the forum
state,” and (ii) GTK's claim arises out of Triangle's forum-
related activities. See id. at 1086–87. The Court further finds
that Triangle has not presented “compelling” evidence that
the exercise of jurisdiction is unreasonable. See id. Therefore,
the Court will exercise specific, personal jurisdiction over
Triangle.
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1. Purposeful Direction

The Ninth Circuit often refers to the first element of
specific jurisdiction “in shorthand fashion, as the ‘purposeful
availment’ prong.” Yahoo! Inc. v. La Ligue Contre Le
Racisme Et L'Antisemitisme, 433 F.3d 1199, 1206 (9th
Cir.2006) (en banc) (per curiam). Nevertheless, “[d]espite
its label, this prong includes both purposeful availment and
purposeful direction.” Id. In tort cases, the relevant inquiry
is “whether a defendant purposefully directs his activities at
the forum state[.]” Id. (emphasis added) (internal quotations
omitted). “[T]he [Supreme] Court has allowed the exercise
of jurisdiction over a defendant whose only ‘contact’ with
the forum state is the ‘purposeful direction’ of a foreign act
having effect in the forum state.” Haisten v. Grass Valley
Medical Reimbursement Fund, 784 F.2d 1392, 1397 (9th
Cir.1986) (citing Calder v. Jones, 465 U.S. 783, 789 (1984)).
Under Ninth Circuit precedent, the purposeful direction
requirement for tort cases is analyzed under the “effects” test
derived from Calder. See Dole Food, 303 F.3d at 1111; see
also Yahoo!, 433 F.3d at 1206 (“In tort cases, we typically
inquire whether a defendant purposefully directs his activities
at the forum state, applying an ‘effects’ test that focuses on
the forum in which the defendant's actions were felt, whether
or not the actions themselves occurred within the forum.”).

GTK asserts a claim for tortious interference with
contract against Triangle based on its alleged fraudulent
representations in the Purchase Agreement and concealment
of the existence of the Agreement. Thus, the Calder “effects”
test applies to determine whether Triangle purposefully
directed its conduct at California. See Panavision, 141 F.3d
at 1321 (stating that because a trademark infringement and
unfair competition case was “akin” to a tort case, the court
should apply the Calder “effects” test). Under Calder, “the
‘effects’ test requires that the defendant allegedly have (1)
committed an intentional act, (2) expressly aimed at the forum
state, (3) causing harm that the defendant knows is likely
to be suffered in the forum state.” Dole Food, 303 F.3d at
1111. However, courts need not only consider those contacts
that involve wrongful acts by the defendant. See Yahoo!, 433
F.3d at 1207. The Ninth Circuit has held that Calder does not
“require in purposeful direction cases that all (or even any)
jurisdictionally relevant effects have been caused by wrongful
acts.” Id. at 1208. Thus, the Court considers the alleged
tortious act of Triangle as well as its other alleged contacts

with California in considering whether specific jurisdiction is
proper.

i. Intentional Act

*13  The first prong of purposeful direction is easily satisfied
and generally glossed over by the courts. See Dole Food,
303 F.3d at 1111 (“Because it is clear that [Plaintiff] has
sufficiently alleged that [defendants] acted intentionally, we
skip to the ‘express aiming requirement.’ ”). GTK need only
allege that Triangle acted intentionally when it represented to
PTI that Klastech had no obligations to any investment bank
in connection with the Transaction. GTK alleges that despite
Triangle's awareness of the Agreement, Triangle knowingly
made false representations to PTI, and wrongfully failed to
disclose the Agreement, with the intent to induce Klastech to
breach the Agreement and to deprive GTK of the payments
and other benefits due it under the Agreement. Compl. ¶¶ 26–
27. GTK refers to email communications between Tabibian
and Langhans, in which Langhans represents herself as
reaching out to GTK on behalf of Triangle for its assistance in
“identifying potential M & A possibilities” for Klastech and
“mak[ing] [Klastech] attractive for an exit.” Exs. 1, 5. GTK
also provides email communications in which Langhans,
appearing to represent Triangle, discusses PTI with GTK.
Ex. 3. GTK has sufficiently alleged that Triangle acted
intentionally when it represented in the Purchase Agreement
that Klastech had no obligations to any investment bank or
other entity in connection with the Transaction. Compl. ¶ 27.

ii. Express Aiming at Forum State

The “express aiming” requirement “is satisfied when the
defendant is alleged to have engaged in wrongful conduct
targeted at a plaintiff whom the defendant knows to be a
resident of the forum state.” Bancroft & Masters, 223 F.3d
at 1087; see also Dole Food, 303 F.3d at 1112 (“Because
[defendants] knew that Dole's principal place of business
was in California, and communicated directly with those
California decision makers, we conclude that their actions
were ‘expressly aimed’ at the forum state.”); Data Disc, Inc.
v. Sys. Tech. Assoc., 557 F.3d 1280, 1288 (9th Cir.1977) (“The
inducement of reliance in California is a sufficient act within
California to satisfy the requirement of minimum contacts
where the cause of action arises out of that inducement.”).
However, the Supreme Court recently clarified that the
plaintiff cannot be the only link between the defendant and the
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forum, but rather “the defendant's suit-related conduct must
create a substantial connection with the forum State.” Walden
v. Fiore, 134 S.Ct. 1115, 1121–22 (2014) (citing Helicopteras
Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 417
(1984) (“[The] unilateral activity of another party or a third
person is not an appropriate consideration when determining
whether a defendant has sufficient contacts with a forum State
to justify an assertion of jurisdiction”)). The Court explained
that “these same principles apply when intentional torts are
involved.” Id. at 1123.

In Walden, the plaintiffs, who were Nevada residents, sought
to establish Nevada's personal jurisdiction over defendant
Walden, a Georgia police officer, who seized a large amount
of cash from the plaintiffs in Georgia and then allegedly
submitted a false probable cause affidavit justifying the
seizure. Id. at 1117. The Ninth Circuit held that Walden's
submission of the false affidavit with the knowledge that
it would affect persons with significant Nevada contacts
demonstrated sufficient minimum contacts with Nevada
related to the claim for Nevada to exercise specific, personal
jurisdiction. Id. at 1120. The Supreme Court reversed,
explaining that the Ninth Circuit improperly shifted the focus
of its minimum contacts analysis from defendant's contact
with the forum to defendant's contact with the plaintiffs. Id.
at 1124. Despite the plaintiffs' allegations that they suffered
the harm in Nevada, the Court found that no part of the
defendant's course of conduct occurred in the forum state,
and he formed no jurisdictionally relevant contacts with that
forum. Id. In sum, the plaintiffs' injury occurred in Nevada
simply because that is where plaintiffs chose to be when they
desired to use the seized funds, but “none of [the defendant's]
challenged conduct had anything to do with Nevada itself.”
Id. at 1125.

The Court explained that relevant conduct on the part of
a defendant for establishing jurisdiction was conduct in
which a defendant “purposefully ‘reach[ed] out beyond’ [his]
State and into another.” Id. at 1112 (citing Burger King, at
471 U.S. at 479–80). The Court emphasized that “although
physical presence is not a prerequisite to jurisdiction, physical
entry into the State—either by the defendant in person
or through an agent, goods, mail, or some other means
—is certainly a relevant contact.” Id. (citations omitted).
The Court cited “entering a contractual relationship that
‘envisioned continuing and wide-reaching contacts’ in the
forum State” as an example of a defendant establishing
sufficient contact with the forum without physical presence
in the state. Id. at 1112 (citing Burger King, at 471 U.S. at

479–80). The Court also cited a case in which jurisdiction
was proper over defendants who “circulat[ed] magazines to
‘deliberately exploi[t]’ a market in the forum State, despite
never physically entering the borders. Id. (citing Keeton v.
Hustler Magazine, Inc., 465 U.S. 770, 781 (1984)).

*14  The Court went on to cite with approval Calder's
application of the principle that “[a] forum State's exercise of
jurisdiction over an out-of-state intentional tortfeasor must be
based on intentional conduct by the defendant that creates the
necessary contacts with the forum.” Id. at 1123. In Calder, the
Court held that a libelous article written about an entertainer
who lived and worked in California in a newspaper published
in Florida, but with a large circulation in California, was
“expressly aimed” at California “based on the ‘effects’ of
their Florida conduct in California.” Calder, 465 U.S. at 789.
Jurisdiction was proper because “California [wa]s the focal
point both of the story and of the harm suffered.” Id. at 789.
Specifically, (i) the activities that were the subject of the
story took place in California, (ii) the story was drawn from
California sources, (iii) the defendants knew the plaintiff lived
and worked in California, and (iv) the defendants knew the
plaintiff would feel the reputational harm in California. Id.
at 788–90. According to the Supreme Court in Walden, the
key to the exercise of personal jurisdiction in Calder was that
“the ‘effects’ caused by defendants' article—i.e., the injury
to the plaintiff's reputation in the estimation of the California
public—connected the defendants' conduct to California, not
just to a plaintiff who lived there” because the defendants
intentionally circulated the article in California. Walden, 134
S.Ct. at 1124.

In determining whether Triangle “expressly aimed” its
conduct at California, the Court examines whether Triangle's
“suit-related conduct” “connects [it] to the forum in a
meaningful way.” See id. at 1121–22, 25. Relevant contacts
include physical presence in the state, as well as conduct
demonstrating that Triangle “reached out beyond” its borders
to create substantial contact with California. See id. at 1112.

The Court finds that Triangle's conduct establishes these
necessary contacts with California. First, GTK has presented
evidence that Triangle “reached out beyond” Germany to
GTK in California, after identifying it through a web search,
to negotiate the Agreement for services. Tabibian Decl. ¶
4. Triangle principal, Langhans, then entered California's
borders to meet with Tabibian, a decision-maker for GTK,
in San Francisco on March 9, 2010 to discuss the business
and sale prospects for Klastech. Id. This conduct led to
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a continuing relationship with GTK in California during
which GTK provided advice to Klastech and Triangle on
approach strategies for potential acquirors, including several
California-based corporations and PTI, the company with
which Triangle entered the Purchase Agreement. Tabibian
Decl. ¶ 12–13; Compl. ¶ 30. Also relevant, although not
sufficient on its own, is that Triangle's allegedly fraudulent
representations in the Purchase Agreement caused GTK
economic injury in California, where Triangle knew that
GTK was based. See Calder, 465 U.S. at 788–89 (finding
as relevant to personal jurisdiction that defendants knew that
plaintiff lived and worked in California and would feel the
reputational harm in California).

Therefore, the Court finds that GTK's economic injury
in California is connected to contacts that “ ‘[D]efendant
[it]self’ created with the forum state,” by way of reaching
out to a California corporation to negotiate a beneficial
relationship (including traveling to California to do so) which
lead to continuing contacts with Plaintiff in California and
ultimately injury, in California, “targeted at a plaintiff whom
the defendant knows to be a resident of the forum state.”
See Bancroft & Masters, 223 F.3d at 1087. Therefore, the
Court finds that Triangle's “intentional, and allegedly tortious,
actions were expressly aimed at California.” See Bancroft &
Masters, 223 F.3d at 1087.

iii. Causing Harm in the Forum State

The final element of the Calder “effects” test is satisfied if
Plaintiff can show that “a jurisdictionally sufficient amount
of harm is suffered in the forum state.” Yahoo!, 433 F.3d at
1207 (en banc) (overruling prior decisions which required
“the ‘brunt’ of the harm” to be suffered in the forum state
and clarifying that “[i]f a jurisdictionally sufficient amount of
harm is suffered in the forum state, it does not matter that even
more harm might have been suffered in another state.”) The
Ninth Circuit has relied on a corporation's principal place of
business in determining the location of its economic injury.
See Dole Food, 303 F.3d at 1114. “[W]hen a forum in which
a plaintiff corporation has its principal place of business is in
the same forum toward which defendants expressly aim their
acts, the ‘effect’ test permits that forum to exercise personal
jurisdiction.” Id. Accordingly, in Dole Food, the Ninth Circuit
held that, where the defendants had expressly aimed their
conduct at the same forum where plaintiff had its principal
place of business, the plaintiff suffered a jurisdictionally
sufficient amount of harm in the forum state. Id.

*15  Following Dole Food, GTK has suffered a
jurisdictionally sufficient amount of harm in California
because (i) Triangle's tortious conduct satisfies the “express
aiming” requirement and (ii) GTK's principal place of
business is in California, which is therefore the location of its
economic injury. See Compl. ¶ 5. Specifically, GTK alleges
that, as a result of Triangle's harmful conduct, Klastech has
refused to pay sums due under the Agreement of not less
than $400,000 and to acknowledge publicly GTK's role in the
Transaction per the Agreement. Compl. ¶¶ 19, 24, 29. As a
result, GTK asserts that it has been damaged in California in
an amount not less than $400,000 plus the additional costs,
including attorneys' fees, it has been forced to incur to enforce
its rights. Compl. ¶ 29.

The Court finds that the foregoing constitutes a
“jurisdictionally sufficient” amount of harm that GTK
suffered in California and that GTK has established the
final element of the Calder “effects” test. Accordingly, the
Court finds that GTK's allegations demonstrate that Triangle
purposefully directed its conduct at California.

2. Relatedness of the Claim

“The second requirement for specific, personal jurisdiction
is that the claim asserted in the litigation arises out of the
defendant's forum related activities.” Panavision, 141 F.3d at
1322. The Court must determine if GTK would not have been
injured “but for” Triangle's conduct directed towards GTK in
California. See id. Triangle argues GTK cannot establish this
element because any alleged conduct would have occurred
in Germany and because its claim is “so loosely attenuated”
and any contact “so extremely limited” as to make the
prospect that Triangle could be haled into court in California
unforeseeable. Triangle Motion at 8. This argument fails to
take into account the full extent of conduct that GTK alleges
caused it harm in California.

GTK alleges that Triangle, through Langhans and Geiger,
negotiated a contract between GTK and Klastech in California
and then, through false representations in the Purchase
Agreement, induced Klastech to deny GTK the payment and
recognition due in California under the Agreement. Compl. ¶¶
19, 24, 29. GTK further presents evidence that, throughout the
course of the Agreement, it communicated regularly (several
times a week, sometimes daily) with Triangle personnel via
telephone and email in the performance of its work. Tabibian
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Decl. ¶¶ 7, 11, 12. In sum, GTK has sufficiently demonstrated
that “but for” Triangle's reaching out to GTK in California,
negotiating the Agreement with GTK on behalf of Klastech,
continuing to communicate with GTK during the course of
its performance of the Agreement, and representing to PTI
that Klastech had no obligations to any investment company,
GTK would not have suffered harm in California. See
Panavision, 141 F.3d at 1322. Accordingly, GTK's allegations
and affidavits show that its claim against Triangle arises out
of Triangle's forum related contacts.

3. Reasonableness

Next, the Court considers the seven reasonableness factors in
turn. For factor one, the Court finds that Triangle's activities,
which satisfy the “purposeful direction” prong, demonstrate a
sufficient level of purposeful injection into the forum state to
support a finding of reasonableness. See Dole Food, 303 F.3d
at 1114–15. Triangle principals, Langhans and Geiger, knew
GTK had its principal place of business in California, reached
out and negotiated the Agreement with GTK on behalf of
Klastech, repeatedly communicated with GTK pursuant to
the Agreement, and allegedly acted with the intent to deprive
GTK of the benefits due it under the Agreement. See Tabibian
Decl. ¶¶ 3, 4, 6, 7, 13, 17; Compl. ¶ 27.

Factor two, burden on defendant, weighs more strongly
in favor of Triangle than it does for Klastech because
Triangle has no ongoing presence in the United States or

California. 10  See Geiger Decl. ¶ 5. Specifically, Triangle
is a German corporation, headquartered in Germany, with
no evidence of any connections to California outside of the
events that gave rise to this claim. Geiger Decl. ¶¶ 2–10.
While Langhans traveled to California once in connection
with the events that gave rise to this claim, there is no evidence
that Triangle employees regularly travel to the United States.
Therefore, while not dispositive in light of “modern advances
in communications and transportation,” this factor favors
Triangle. See Dole Food, 303 F.3d at 1115 (citing Sinatra, 854
F.2d at 1199).

10 Ninth Circuit precedent is split on whether “the
corresponding burden on plaintiff in bringing the
claims against the defendant in an alternate forum
should lessen the impact of this factor on the overall
reasonableness determination.” See Core-Vent, 11
F.3d at 1488–89 (comparing, e.g., Pacific Atlantic

Trading Co. v. M/V Main Exp., 758 F.2d 1325 (9th
Cir.1985) with Sinatra. 854 F.2d at 1199). The
Court does not attempt to reconcile these standards
but addresses convenience to plaintiff in factor six,
following the court in Dole Food. See Dole Food,
303 F.3d at 1116.

*16  For factor three, in its “an examination of the
competing sovereign interests in regulating [the defendant's]
behavior,” the Court finds that Triangle's relationship with
the United States is stronger than that of the defendants
in Core-Vent but weaker than the U.S.-based relationships
in Dole Food. See Dole Food, 303 F.3d at 1115. Unlike
the Swedish doctors in Core-Vent, who had no U.S.-based
relationships and no knowledge that their actions would
impact California, Triangle principals, Langhans and Geiger,
intentionally initiated a relationship on behalf of Klastech
with GTK in California, knowing GTK was based there, and
participated in ongoing communications with GTK in the
course of that relationship. See Tabibian Decl. ¶¶ 3, 4, 6, 7, 13,
17. According to the Complaint, Triangle also intentionally
directed its tortious conduct at California when it entered
into a contractual relationship with PTI, another U.S.-based
company. Compl. ¶ 27. However, unlike the defendants in
Dole Food, Triangle has had no employment relationship
with the United States. See Dole Food, 303 F.3d at 1115.
Triangle's connections to Germany are the same as Klastech's,
and therefore, the extent of conflict with Germany's interest in
adjudicating this suit is similarly unclear. See Tabibian Decl.
¶ 17. In sum, the sovereignty factor favors Triangle but does
not weigh heavily as it did in Core-Vent.

Fourth, California has a “ ‘manifest interest’ in providing
its residents with a convenient forum for redressing injuries
inflicted by out-of-state actors.” See Burger King, 471 U.S.
at 473. Because GTK is a California corporation with its
principal place of business in California, this factor favors
GTK. See Dole Food, 303 F.3d 1116.

For the fifth factor, it is difficult to determine on the current
record whether California would be the most efficient forum
for resolution of the dispute. The parties do not offer evidence
regarding the location of the witnesses and evidence, but
presumably there are some witnesses in Germany (where
Triangle is based) and some in California (where GTK is
based) so neither forum has a clear efficiency advantage
with respect to witnesses. See id. Likewise, the parties do
not discuss which substantive law should govern GTK's

tort claim. 11  Following the lead of the Ninth Circuit in
Dole Food, we do not determine here whether German or
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California law applies, as this determination depends upon

the jurisdiction's choice of law rules. 12  We note only that
there is no evidence in the record as to whether the relevant
provisions of German and California law actually conflict,
and, if they do, that German law would be applicable in
the event of a conflict, based upon a consideration of the

competing interests. 13  Therefore, at this time, an analysis
based on the substantive law does not clearly favor either
party. In Core-Vent, the fact that the lawsuit would continue
with the other parties in the plaintiff's chosen forum “tip[ped]
the efficiency factor in [the plaintiff's] favor.” See Core-Vent,
11 F.3d at 1489. Accordingly, the fact that this Court will
exercise personal jurisdiction over Klastech tips this factor in
GTK's favor, though only slightly.

11 “California has jettisoned the relatively predictable
choice of law rules based on place where the
transaction occurred (lex locus) in favor of a
three-part governmental interest test.” Arno v. Club
Med Inc., 22 F.3d 1464, 1467 (9th Cir.1994)
(citing Reich v. Purcell, 432 P.2d 727 (Cal.1967)).
“Under this amorphous and somewhat result-
oriented approach, we must first consider whether
the two states' laws actually differ; if so, we must
examine each state's interest in applying its law
to determine whether there is a ‘true conflict’;
and if each state has a legitimate interest we must
compare the impairment to each jurisdiction under
the other's rule of law.” Id. “[T]he law of the
sovereign with the greater interest in having its law
applied controls.” See id.

12 New York law, which governs the Agreement and
the Purchase Agreement, does not apply because
GTK's claim against Triangle sounds in tort, not
contract.

13 “Public interest factors include court congestion,
local interest in resolving the controversy, and
preference for having a forum apply a law
with which it is familiar.” See Dole Food,
303 F.3d at 1119 (citing Lockman Found v.
Evangelical Alliance Mission, 930 F.2d 764,
771 (9th Cir.1991)). Neither party has offered
any evidence about relative court congestion
in Germany and in California. See id. GTK's
claims allege interference with contract perpetrated
against GTK in California, and “California has
an interest in protecting corporations based in

California.” See id. Germany's interest in litigation
stems from Triangle's residency, and thus may
be secondary to California's interest in redressing
fraud against its corporations. See id.

*17  Factor six, convenience to plaintiff, favors GTK, which
is based in California, but is “is not of paramount importance”
in this circuit. See Dole Food, 303 F.3d at 1116.

Factor seven, unavailability of an alternative forum, follows
a similar analysis for Triangle as it did for Klastech. Triangle
has not suggested an alternative forum, but presumably it
would prefer to adjudicate this dispute in Germany. As
mentioned above, GTK has not presented any evidence that
it could not obtain effective relief in Germany. Therefore,
without deciding which party bears the burden of proving
unavailability of an alternative forum, this factor favors
Triangle.

The reasonableness factors weigh slightly in Triangle's
favor due to Triangle's lack of ongoing contacts with
California or the United States. Nevertheless, Ninth Circuit
jurisprudence emphasizes the “heavy burden” of proving
a “compelling case” of unreasonableness and has tended
to find jurisdiction is reasonable when the factors do not
clearly favor either party. See Dole Food, 303 F.3d at
1117; Caruth v. International Psychoanalytical Ass'n, 59
F.3d 126 (9th Cir.1995) (“[G]iven the closeness of the
factors, we conclude that [defendant] has not presented a
‘compelling case’ that exercising jurisdiction over it would
be unreasonable.”) Considering all the factors in light of the
defendant's burden of presenting a “compelling case,” its
purposeful injection into California, and its ability to manage
travel to and communications with California in the course
of the Agreement, the Court concludes that the exercise of
jurisdiction over Triangle in California is reasonable.

Having found that GTK established the first two requirements
of personal jurisdiction, and that Triangle failed to present
compelling evidence that the exercise of jurisdiction would be
unreasonable, the Court will assert personal jurisdiction over
Triangle. The Triangle Motion to Dismiss for lack of personal
jurisdiction is therefore DENIED.

B. Subject Matter Jurisdiction

a. Legal Standard
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Although section 4 of the Federal Arbitration Act provides
for the filing of a motion to compel arbitration, courts have
held that a Rule 12(b)(1) motion to dismiss for lack of subject
matter jurisdiction “is a procedurally sufficient mechanism
to enforce [an] [a]rbitration [p]rovision.” Filimex, L.L.C. v.
Novoa Investments, L.L.C., No. CV 05–3792–PHX–SMM,
2006 WL 2091661, at *2 (D.Ariz. July 17, 2006) (citing
Choice Hotels Int'l, Inc. v. BSR Tropicana Resort, Inc.,
252 F.3d 707, 709–10 (4th Cir.2001) (holding that as long
as the party made clear that it was seeking enforcement
of the arbitration clause in its motion to dismiss, it had
sufficiently “invoke[d] the full spectrum of remedies under
the FAA”)); see also Interactive Flight Technologies, Inc.
v. Swissair Swiss Air Transport Co., Ltd., 249 F.3d 1177,
1179 (9th Cir.2001) (citing the Supreme Court's holding in
Green Tree Financial Corp.-Alabama v. Randolph, 531 U.S.
79, 86 (2000), that an order dismissing an action remains
a “final decision” within the traditional understanding of
that term, notwithstanding that dismissal was in favor of
arbitration); Lewis v. UBS Financial Services Inc., 818
F.Supp.2d 1161, 1165 (N.D.Cal.2011) (“Where the claims
alleged in a pleading are subject to arbitration, the Court may
stay the action pending arbitration or dismiss the action.”).
Rule 12(b)(1) is appropriate for dismissing claims subject to
arbitration because it “is a flexible rule” that often serves
as a vehicle for raising residual defenses and the Federal
Arbitration Act requires only that a party “petition” the court
for an order directing arbitration to proceed. Id. Pursuant to
the Federal Arbitration Act, arbitration may be compelled if
the following three elements are shown: a written agreement
to arbitrate, a dispute within the scope of the arbitration
agreement, and a refusal to arbitrate. 9 U.S.C. § 4.

*18  When a defendant moves to dismiss under Rule 12(b)
(1) of the Federal Rules of Civil Procedure, the plaintiff,
as the party seeking to invoke the court's jurisdiction by
filing the complaint, bears the burden of establishing subject
matter jurisdiction. See Kokkonen v. Guardian Life Ins. Co.
of America, 511 U.S. 375, 377 (1994). A defendant may
attack the court's jurisdiction as it appears on the face of the
complaint or by presenting affidavits and other evidence. See
White v. Lee, 227 F.3d 1214, 1242 (9th Cir.2000). For a facial
attack, the court must “accept all allegations in the complaint
as true and construe them in the light most favorable to the
plaintiff[ ].” See id. The plaintiff must plead sufficient facts in
the complaint to establish the court's jurisdiction. Fed.R.Civ.P.
8(a)(1). In contrast, with a factual challenge, courts do not
accept as true all facts in a plaintiff's complaint and may
evaluate extrinsic evidence and resolve factual disputes where

necessary. See Roberts v. Corrothers, 812 F.2d 1173 (9th
Cir.1987). In response to a factual challenge, the plaintiff
must present sufficient evidence to support the court's subject
matter jurisdiction. See Savage v. Glendale Union High
School, Dist. No. 205, Maricopa County, 343 F.3d 1036, 1040
n.2 (9th Cir.2003). Here, Klastech has presented the Court
with evidence of the Purchase Agreement, whose arbitration
clause it claims governs the dispute and renders the Court's
exercise of subject matter jurisdiction improper. Therefore,
the Court will consider extrinsic evidence and resolve factual
disputes where necessary.

b. Claims Not Subject to Arbitration

Klastech challenges the Court's subject matter jurisdiction by
asserting that GTK's claim against it is subject to arbitration
in New York pursuant to the Purchase Agreement. Klastech
argues that a nonsignatory may be compelled to arbitrate its
claims if they are based on that defendant's breach of an
agreement which provides for arbitration, in this case the
Purchase Agreement. However, GTK's breach of contract
action against Klastech is not based on Klastech's breach of
the Purchase Agreement with PTI but rather its breach of the
Agreement with GTK, which does not provide for arbitration.
Therefore, the arbitration clause of the Purchase Agreement
does not bind GTK in the resolution of its claim against
Klastech.

While arbitration is contractual in nature, nonsignatories may
be obligated to arbitrate a dispute. Letizia v. Prudential-
Bache Sec., Inc., 802 F.2d 1185, 1187 (9th Cir.1986). In
Letizia v. Prudential-Bache Sec., Inc., the Ninth Circuit
explained that “nonsignatories of arbitration agreements may
be bound by the agreement under ordinary contract and
agency principles,” including incorporation by reference,
assumption, agency, veil-piercing/alter ego, estoppel, and
third-party beneficiaries. Id. at 1187–88. Klastech seeks
to hold GTK, as a nonsignatory, within the scope of an
arbitration clause based upon equitable estoppel, which
“precludes a party from claiming the benefits of a contract
while simultaneously attempting to avoid the burdens that
contract imposes.” See Comer v. Micor, Inc., 436 F.3d 1098,
1101 (9th Cir.2006) (quoting Wash. Mut. Fin. Group, LLC
v. Bailey, 364 F.3d 260, 267 (5th Cir.2004)). “In order to
compel a nonsignatory to arbitrate under this theory, the
non-signatory party must receive a ‘direct benefit’ from the
contract containing the provisions.” Int'l Ins. Agency Servs.,
LLC v. Revios Reinsurance U.S., Inc., 2007 WL 951943
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(N.D.Ill. Mar. 27, 2007). Klastech relies on Comer and Int'l
Ins. Agency in support of its position. The Court finds that its
reliance on these cases is misplaced.

In Comer, the Ninth Circuit addressed whether an arbitration
clause in investment management agreements between
trustees of an ERISA plan and defendant Smith Barney,
Inc. bound plaintiff Comer, a participant in the ERISA
plan, who was sued Smith Barney under ERISA. Comer,
436 F.3d at 1100–01. Although the court recognized that
nonsignatories to an arbitration agreement may be bound by
it when they “knowingly exploit” the agreement, it went on
to hold that Comer did not “knowingly exploit the agreement
containing the arbitration clause despite having never signed
the agreement” where he was merely a participant in trusts
managed by others for his benefit. Id. at 1102 (quoting E.I.
DuPont de Nemours & Co. v. Rhone Poulenc Fiber & Resin
Intermediates, 269 F.3d 187, 195 (3d Cir.2001)). The court
pointed to a lack of evidence that Comer sought to enforce
the terms of the management agreements “[ ]or otherwise take
advantage of them.” Id. The court also determined that merely
“by bringing [his] lawsuit, which he base[d] entirely on
ERISA, and not on the investment management agreements,”
Comer did not attempt to enforce the agreements. Id. The
court also rejected Smith Barney's alternate theory that Comer
was a third-party beneficiary to the agreement. Id. Rather
“[t]o sue as a third-party beneficiary of a contract, the third
party must show that the contract reflects the express or
implied intention of the parties to the contract to benefit
the third party.” Id. (citing Klamath Water Users Protective
Ass'n v. Patterson, 204 F.3d 1206, 1211 (9th Cir.2000)). The
court explained that where the signatories to the investment
management agreements did not intend to give Comer, as a
beneficiary of the plan, the right to enforce the agreements,
he could not be bound to the terms of a contract that he did
not sign or otherwise assent to. Id.

*19  In Int'l Ins. Agency, the District Court of the
Northern District of Illinois estopped the nonsignatory
plaintiff from refusing to arbitrate its claims with the
defendant. Int'l Ins. Agency Servs., 2007 WL 951943, at
3. The plaintiff alleged that the defendant deliberately
attempted to interfere with plaintiff's business relationships
by wrongfully seeking to terminate two agreements (one of
which plaintiff negotiated on another party's behalf), which
earned plaintiff commissions, profits, and agency fees. Id.
at 2. The plaintiff relied on the agreements, which included

arbitration clauses, to prove that defendant wrongfully
breached those agreements. Id. at 5. Where “[t]he essential
issue in [plaintiff]'s claim [was] [defendant]'s compliance
with the agreement containing the arbitration clause,” the
court did not see how the plaintiff could “litigate its claims
without proving that [defendant] breached or attempted to
breach the agreements containing the arbitration agreements.”
Id.

Here, as in Comer, Klastech's invocation of equitable estoppel
fails because there is no evidence that GTK “knowingly
exploit[ed] the agreement containing the arbitration clause
despite having never signed the agreement.” See id. at
1102 (quoting E.I. DuPont de Nemours & Co. v. Rhone
Poulenc Fiber & Resin Intermediates, 269 F.3d 187, 195 (3d
Cir.2001)). GTK does not seek to enforce the terms of the
Purchase Agreement between PTI and Klastech. Rather, like
the plaintiff's claim in Comer which did not arise from the
agreement with the arbitration clause, GTK's claim, based on
an entirely separate contract, does not arise from the Purchase
Agreement. See id. Unlike Int'l Ins. Agency, in which the
plaintiff's claims were based on the harm it would suffer if
the defendant repudiated the agreement, GTK receives no
“direct benefit” from the Purchase Agreement, as evidenced
by the “no broker” provision. See Int'l Ins. Agency, 2007 WL
951943, at 5. Although GTK relies on the existence of the
Purchase Agreement to prove its claim, GTK does not seek to
enforce the Purchase Agreement by proving Klastech's lack
of compliance with its terms caused GTK harm. See id. at 2.

Klastech has failed to show that GTK, as a nonsignatory to the
Purchase Agreement, benefits from the agreement in a way
that would subject it to the arbitration clause under the theory
of equitable estoppel.

IV. CONCLUSION
For the foregoing reasons, Defendants' Motions to Dismiss
for Lack of Personal Jurisdiction and Defendant Klastech's
Motion to Dismiss for Lack of Subject Matter Jurisdiction are
DENIED.

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2014 WL 2928013

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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MR JUSTICE RIMER: 

 

Introduction 

 

1. This is the claimants’ application for summary judgment under Part 24 of the Civil Procedure Rules 1998, 

alternatively for an interim payment under Part 25. The first claimant is Gencor ACP Limited (“ACP”). 

ACP and the third claimant, ACP Technical Services (Australia) Pty Limited (“ACP Australia”), are both 

wholly owned subsidiaries of the second claimant, Gencor ACP Holdings Limited (“ACP Holdings”). They 

all appear by Mr Christopher Pymont QC. 

 

2. There are 12 defendants. Mr Adrian Francis appears for seven of them. They are Glenn Dalby (“Mr 

Dalby”), his son Brett Dalby, Kevin Meehan (“Mr Meehan”) and Burnstead Limited (“Burnstead”), who 

are the first to fourth defendants; Swallow International Limited (“Swallow”), the ninth defendant; 

Wingspan Enterprises Limited (“Wingspan”), the eleventh defendant; and Pacific Holdings Limited 

(“Pacific”), the twelfth defendant. 

 

3. The fifth defendant is Roadmec Limited (“Roadmec”). It has not been represented before me. R G Frisby & 

Small (“Frisby”) are its solicitors. The only relief sought against it on this application is a declaration as to 

the claimants’ beneficial title to a property in Australia. Frisby has informed the court that Roadmec has no 

objection to the court making such declaration if it is minded to do so, but would wish any declaration to 

record that Roadmec has never claimed any interest in the property. Frisby has also objected to any 

suggestion that the claimants should ask for costs against Roadmec on this application, but Hammond 

Suddards, the claimants’ solicitors, have put its mind at rest about that and have indicated that they will not. 

 

4. The sixth defendant is Roadmec International Limited (“Roadmec International”). It has taken no part in 

the proceedings and has not been represented before me. 

 

5. The seventh defendant is Recycling Equipment International Limited. No claim is made against it on this 

application and it has not been represented before me. 

 

6. The eighth defendant is Intermek Limited (“Intermek”). It was incorporated on 19 May 1998 and its sole 

director was Stanley Tibbles, who features fairly widely in the evidence. It served a defence and 

counterclaim but later failed to comply with an “unless” order in relation to the giving of disclosure and on 

14 January 2000 Deputy Master Weir struck out its defence and entered judgment for the claimants for 

damages to be assessed and costs. The claimants proposed to ask the court to assess those damages at the 

hearing of their Part 24 application against other defendants and on 6 March 2000 they purported to serve 

Intermek at its registered office with an application for such relief. They then discovered that Intermek had 

been struck off the companies register on 29 February 2000 under ss 652(4) and (5) of the Companies Act 

1985 and was dissolved on 7 March 2000. Thus it no longer exists and, unsurprisingly, no one appeared 

before me purporting to represent it. Nor can the claimants proceed further with their application against it. 

 

7. The tenth defendant, Metaphor Limited, is an Isle of Man company. Its solicitors are Jay Benning & Peltz, 

who instruct Mr Francis. It is not a respondent to the present application and has not been represented on it. 

 

The ACP group 

 

8. There are some seven companies in the group of which ACP Holdings is the parent. ACP is the main 

operating company. The business of the group is the design, manufacture and sale of static and mobile 

asphalt-making plant and equipment and ancillary products used in the manufacture of asphalt, including 

shredders, screens and related equipment. Mr Dalby was at all the material times until 21 January 1999 a 

director of ACP, ACP Holdings and ACP Australia. Mr Meehan was at like times and until the same date 

also a director of each of these companies. He was also the secretary of ACP and ACP Holdings. 

 

9. On 13 November 1997 the ACP group as I have described it was acquired by the Gencor group (the 

claimants’ names were subsequently changed to their present names so as to include the name Gencor). The 

takeover was effected by the acquisition by Gencor Industries Limited (“Gencor Industries”) of the entirety 
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of the shares in ACP Holdings. Gencor Industries was the UK subsidiary of Gencor Industries Inc (“Gencor 

Inc”), a Delaware company based in Orlando, Florida. The vendors of the ACP Holdings shares were listed 

in schedule 1 to the November 1997 agreement. They were Mr Dalby, Swallow, Wingspan, Legis Trust 

Limited (“Legis”), Paving Plant and Processes (M) Sdn Bhd, The Royal Bank of Scotland Plc, Julius Baer 

Trust Company Limited, C D Grant and J W Vine. The last three were the trustees of what was described 

as the GMO settlement. Mr Dalby controlled Swallow, Wingspan and Legis, and Legis was the trustee of a 

trust of which he was the settlor and is a beneficiary. Part of the consideration immediately payable was £2 

million, which was divided between the vendors other than Wingspan. A further part of the consideration 

was 240,000 shares of Gencor Inc Common Stock, which was allotted to Wingspan conditionally on certain 

profit targets being achieved by the ACP group. Mr Dalby and Mr Meehan remained as officers of the ACP 

group after the takeover. Mr Dalby entered into a new service agreement with ACP on 13 November 1997 

at a salary of £130,000 a year. Mr Meehan had a service contract dated 1 May 1992 with ACP, which was 

not replaced by a new one after the takeover, but was varied from time to time. 

 

10. Ian Hogg became the managing director of ACP with effect from 1 December 1998. Investigations that he 

carried out into its affairs led to the dismissal in January 1999 of Mr Dalby and Mr Meehan as officers and 

employees of the ACP companies. That was followed by an application by the claimants to me on 22 April 

1999 for freezing and search orders against Mr Dalby and Mr Meehan, which I granted. The freezing orders 

have since been continued and remain in force. The claimants’ case against Mr Dalby and Mr Meehan is 

that they have dishonestly diverted ACP group assets and opportunities away from the ACP group and 

either into their own pockets or into companies they control, including Burnstead (the fourth defendant) 

and Pacific (the twelfth defendant). 

 

11. The writ is dated 23 April 1999 — it must have been one of the last to be issued — and the statement of 

claim has since been amended four times. That should not be read as suggesting that the claimants do not 

know what their case is. They admit they have no first hand knowledge of what the defendants have been 

doing. Their knowledge is derived from documents they have obtained pursuant to the original search order 

or subsequently from various sources and they have learnt more about their case as the action has 

continued. The fruit of the obviously considerable efforts of the claimants and their advisers is a carefully 

pleaded statement of claim and some equally carefully prepared evidence in support of this application. 

 

12. By contrast, the defendants appear to have applied little like care and effort to providing an answer to the 

case. Their pleaded defence was largely in the nature of denials or non-admissions although it raised at 

least some positive allegations that the claimants foresaw as potentially presenting an obstacle to a 

proposed application for summary judgment. The claimants therefore obtained an order for the trial of 

preliminary issues on those matters with a view to having them finally decided in their favour and so 

clearing the way for the making of a Part 24 application. That hearing came on before me in January 2000, 

although Mr Dalby and Mr Meehan then made no attempt to establish the pleaded allegations they had lent 

their names to and called no evidence in support of them. The result was that the whole of the preliminary 

issue exercise proved to be a complete waste of costs. I dealt with that aspect of this litigation in my 

judgment of 26 January 2000. 

 

13. The defendants’ response to this application has also been somewhat casual. They eventually served their 

evidence nearly a month after it was due and only a matter of days before the hearing was due to 

commence. They sought to explain their delay by a witness statement from Mr Saffron, their solicitor, 

which I do not regard as providing any explanation at all. He said it was not until 4 May 2000 that the 

payment of his firm’s costs was sufficiently secured to permit it to continue to act on the defendants’ 

behalf, and said that this was the reason for the delay. But that does not square with the fact that on 8 May 

200 he informed Hammond Suddards that counsel would complete the drafting of the evidence by 12 May 

2000 and that on 15 May he informed them that he was “aiming to serve that evidence by [19 May 2000]”. 

Despite the lateness of the evidence, Mr Pymont did not ask for time to consider or answer it, and justice 

obviously demanded that I should permit it to be used on this hearing, as I did. One effect of it has been 

that the claimants have moderated their application to the extent that they no longer ask for judgment in 

relation to those issues in respect of which they accept the defendants’ evidence has raised an arguable 

defence. 
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14. The claims on this application are in part based on straightforward allegations of misfeasance by Mr Dalby 

and Mr Meehan by misapplying money or other property belonging to the ACP companies. Examples of 

this are the procuring of the payment by ACP to Brett Dalby, Mr Dalby’s son (then a schoolboy), of a 

salary and the provision to him of a company car, and also the apparently extravagant use by Mr Dalby of 

ACP’s money for his own purposes. Other claims are based on the principle that a director must not put 

himself in a position in which his duty to the company and his personal interest are or may be in conflict 

and that he must account to the company for any profit he makes by reason of his office as a director and in 

the course of the execution of that office. This is said to apply, in particular, to the transactions involving 

Burnstead. Burnstead is Mr Dalby’s company and it is said that Mr Dalby diverted to it the benefit of 

business opportunities which put him in just such a position of conflict, and which came to him as a 

director of ACP and so could and should have been made available to ACP. 

 

 

15. This principle is a strict one and has enjoyed a long history. It is illustrated by Regal (Hastings) Ltd v 

Gulliver and Others [1967] 2 AC 134. Lord Russell of Killowen said at p 144G: 

 

“The rule of equity which insists on those, who by use of a fiduciary position make a profit, being 

liable to account for that profit, in no way depends on fraud or absence of fraud, or absence of 

bona fides; or upon such questions or consideration as whether the profit would or should 

otherwise have gone to the plaintiff, or whether the profiteer was under a duty to obtain the source 

of the profit for the plaintiff, or whether he took a risk or acted as he did for the benefit of the 

plaintiff, or whether the plaintiff has in fact been damaged or benefited by his action. The liability 

arises from the mere fact of a profit having, in the stated circumstances, been made. The profiteer, 

however honest and well-intentioned, cannot escape the risk of being called upon to account.” 

 

Lord Macmillan said at p 153: 

 

“The issue, as it was formulated before your Lordships, was not whether the directors of Regal 

(Hastings) Ltd, had acted in bad faith. Their bona fides was not questioned. Nor was it whether 

they had acted in breach of their duty. They were not said to have done anything wrong. The sole 

ground on which it was sought to render them accountable was that, being directors of the plaintiff 

company and therefore in a fiduciary position to it, they entered in the course of their management 

into a transaction in which they utilised the position and knowledge possessed by them in virtue of 

their office as directors, and that the transaction resulted in a profit to themselves. The point was 

not whether the directors had a duty to acquire the shares in question for the company and failed in 

that duty. They had no such duty. We must take it that they entered into the transaction lawfully, in 

good faith and indeed avowedly in the interests of the company. However, that does not absolve 

them from accountability for any profit which they made, if it was by reason and in virtue of their 

fiduciary office as directors that they entered into the transaction. 

 

The equitable doctrine invoked is one of the most deeply rooted in our law. It is amply illustrated 

in the authoritative decisions which my noble and learned friend Lord Russell of Killowen has 

cited. I should like only to add a passage from Principles of Equity by Lord Kames, 3rd ed (1778) 

vol 2, p 87, which puts the whole matter in a sentence: ‘Equity,’ he says, ‘prohibits a trustee from 

making any profit by his management, directly or indirectly.’ 

 

The issue thus becomes one of fact. The plaintiff company has to establish two things: (i) that what 

the directors did was so related to the affairs of the company that it can properly be said to have 

been done in the course of their management and in utilisation of their opportunities and special 

knowledge as directors; and (ii) that what they did resulted in a profit to themselves.” 

 

16. The principle was recently revisited in the decision of the Court of Appeal in Don King Productions Inc v 

Warren and Others [2000] 1 BCLC 607. Morritt LJ delivered the main judgment, with which Aldous and 

Hutchison LJJ agreed. He referred at p 629, with apparent approval, to the judgment of Deane J in the 

decision of the High Court of Australia in Chan v Zacharia (1984) 154 CLR 178, in which Deane J said: 
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“Stated comprehensively in terms of the liability to account, the principle of equity is that a person 

who is under a fiduciary obligation must account to the person to whom the obligation is owed for 

any benefit or gain (i) which has been obtained or received in circumstances where a conflict or a 

significant possibility of conflict existed between his fiduciary duty and his personal interest in the 

pursuit or possible receipt of such a benefit or gain or (ii) which was obtained or received by use 

or by reason of his fiduciary position or of opportunity or knowledge resulting from it. Any such 

benefit or gain is held by the fiduciary as constructive trustee ...” 

 

17. The principles are well established. It is no answer to them that the company could not or would not have 

taken up the business opportunity that the director took up for his own benefit. Nor is it an answer that the 

director’s own skill or property were also used in the course of making the profit. The only escape from 

potential accountability is the obtaining of the prior approval of the company’s shareholders after full 

disclosure of all the facts and circumstances. 

 

18. Before turning to the allegations concerning Burnstead I comment that most of the relevant transactions 

involved the supply, or ostensible supply, by Burnstead of second hand equipment of one sort or another. 

Mr Dalby’s case is that, by the time of these transactions, ACP no longer dealt in second hand equipment 

and that by about mid-1993 Mr Oldroyd, the director on the ACP board representing 3i’s interest, had made 

it clear that 3i would not agree to ACP dealing in second-hand equipment. He also gives evidence which, 

on one view, is to the effect that the ACP board decided that they would endorse 3i’s views about such 

dealing. In the light of the outcome of the preliminary issues to which I have referred, Mr Pymont has 

reserved his position as to whether it was thereafter open to Mr Dalby to seek to contend, as he now does, 

that ACP had in any manner determined not to deal in second hand equipment. He indicated that it might 

be an abuse of the court’s process for Mr Dalby to attempt to do so. I need not explain further the precise 

basis on which Mr Pymont founds that suggestion, since for the purposes of this application he was 

prepared to take the stance that, even if ACP had made some such determination, it can make no difference 

to the application of the principle on which the claimants rely. That is because, as I have just said, it is no 

answer to it that the company either could not or would not in practice have taken up the opportunity which 

the director has diverted to his own benefit. I turn now to the Burnstead allegations. 

 

A. The Burnstead allegations 

 

19. Burnstead was incorporated in the British Virgin Islands in 1994. Its registered office is at Tortola. It has 

always been wholly owned and controlled by Mr Dalby. Its administration was carried out by Augres 

Secretaries (Jersey) Limited, who acted on Mr Dalby’s directions. The individual to whom he 

communicated his instructions was Mrs Whiteside. It had a bank account with Barclays Bank plc at St 

Helier, Jersey (No 10362786). Mr Dalby and Mr Meehan both admit that prior to 13 November 1997 they 

caused Burnstead to deal in second hand asphalt and equipment. The claims against Mr Dalby and 

Burnstead are based on the assertion that Mr Dalby diverted to Burnstead commissions and business 

opportunities which ought to have been paid and made available to ACP, that he did so without the prior 

consent of ACP so that he and Burnstead are now liable to account for the profit so diverted. Mr Dalby did 

not control ACP, there were outside shareholders in it including RBS and 3i and there is no suggestion that 

anything of which complaint is made in this litigation had the prior approval and consent of the 

shareholders of ACP. The claim against Mr Meehan is that, save with regard to the diversion of two 

commission payments, he dishonestly assisted Mr Dalby in the diversions to Burnstead and so is also liable 

to account to ACP for the profits wrongly diverted. I turn now to each of the transactions involving 

Burnstead. I shall take each transaction in turn and deal first with the claims against Mr Dalby and 

Burnstead. I shall then deal separately with the claim against Mr Meehan. 

 

(i) Balfour Beatty (UK) Limited (“Balfour Beatty”) 

 

20. Burnstead opened its bank account with a payment of £24,043.39 made by Balfour Beatty in May 1994. 

This was commission payable by Balfour Beatty on the introduction to it of a sale opportunity to WesTrac, 

an Australian company. The claimants’ case is that WesTrac was an ACP customer, ACP made the 

introduction and the commission was due to ACP. 
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21. Mr Dalby’s evidence is that during a business trip he made on ACP’s behalf he ended up in Perth. He made 

a cold call on WesTrac and asked its Mr Perich if he would be interested in acquiring any caterpillar earth 

moving excavators (“CATs”). This was not equipment which ACP could or did ordinarily supply, but Mr 

Dalby had shortly before seen Mr Hillier of Balfour Beatty, a friend of his, and learnt that Balfour Beatty 

had three CATs it wanted to dispose of. Mr Perich was interested and Mr Dalby agreed to contact him 

when he returned to England. On his return he engaged in negotiations with WesTrac for the supply of 

equipment, including CATs, using photographs of them he had obtained from Mr Hillier. The negotiations 

started with Mr Dalby’s letter of 28 January 1994 on the notepaper of ACP (then known as ACP Technical 

Services Limited) and he enclosed details of equipment which could be supplied. The correspondence led 

to WesTrac placing an order with ACP for the supply of equipment, which Mr Dalby acknowledged on its 

behalf on 21 February 1994. ACP could not itself supply the equipment, but Mr Dalby arranged for Balfour 

Beatty to do so, as it did. Balfour Beatty then paid the commission on that introduction to Burnstead. 

 

22. Mr Dalby’s case is that this transaction had nothing to do with ACP but was his own personal venture and 

so he was entitled to enjoy the commission himself through Burnstead. He said it was just laziness on his 

part that he used ACP notepaper in all his negotiations with WesTrac. Mr Francis emphasised during his 

submissions that the question raised by this claim is whether or not this particular business opportunity 

arose only by reason of the fact that Mr Dalby was a director of ACP and in the course of his execution of 

that office. He submitted that this question is essentially one of fact and degree and that Mr Dalby’s 

evidence supported the conclusion that it was arguable that this particular opportunity was one that Mr 

Dalby was entitled to enjoy personally. 

 

23. I agree with Mr Francis that the relevant question will usually be one of fact and degree. For example, if Mr 

Dalby had a passion for collecting paintings and whilst on an ACP business trip he had spotted a painting in 

a gallery, had bought it with his own money and had resold it shortly afterwards at a profit, I doubt if ACP 

would have been entitled to require him to account for the profit. This would, I consider, fairly plainly have 

been a personal enterprise that could not be said to have arisen because of Mr Dalby’s role as a director of 

ACP. I doubt if the mere fact that he bought the painting during a business trip on behalf of ACP would be 

enough to bring the relevant principle into play. 

 

24. This case, however, appears to me to be very different. In my judgment it is no answer for Mr Dalby to 

explain away ACP’s apparent involvement in the matter by saying that he had simply used its notepaper for 

reasons of laziness. The fact is that, following Mr Dalby’s return to England, and whatever his original 

intentions, he made this business opportunity available to ACP. It was ACP which carried out the 

negotiations with WesTrac and the correspondence gives no clue that this was in any sense a personal 

Dalby transaction: Mr Dalby even signed the letters as “group managing director”. Most importantly, the 

end result is that it was ACP with which WesTrac placed its order. In my view that sequence of events 

makes it impossible for Mr Dalby to pretend that ACP’s role in the matter was a mistake. This was a case 

in which he arranged for ACP to receive the order and, having done so, he could not then divert its benefit 

into his own pocket. I regard it as a plain case in which the commission earned on the transaction was 

commission for which, subject to the next point, Mr Dalby is accountable to ACP. 

 

25. That point is this. Mr Francis submitted that even if he was otherwise wrong on his argument, there is still 

no one who was, is or can be accountable to ACP for the commission. Mr Dalby is not accountable because 

he did not receive it: it went straight into Burnstead, albeit at Mr Dalby’s direction. Burnstead is not 

accountable because, although it received the commission, it was and is not in a fiduciary relationship with 

ACP. 

 

26. I do not accept that argument which, if correct, would provide the easiest possible escape from the rigours 

of equity’s strict principle of accountability. All that would be required would be for the profiting director 

to ensure that he diverts the profit into his own creature company. The facts of this case are that Burnstead 

was an offshore company which was wholly owned and controlled by Mr Dalby and in which nobody else 

had any beneficial interest. Everything it did was done on his directions and on his directions alone. It had 

no sales force, technical team or other employees capable of carrying on any business. Its only function was 

to make and receive payments. It was in substance little other than Mr Dalby’s offshore bank account held 

in a nominee name. In my view this is the type of case in which the court ought to have no hesitation in 
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regarding Burnstead simply as the alter ego through which Mr Dalby enjoyed the profit which he earned in 

breach of his fiduciary duty to ACP. If the arrival at this result requires a lifting of Burnstead’s corporate 

veil, then I regard this as an appropriate case in which to do so. Burnstead is simply a creature company 

used for receiving profits for which equity holds Mr Dalby to be accountable to ACP. Its knowledge was in 

all respects the same as his knowledge. The introduction into the story of such a creature company is, in my 

view, insufficient to prevent equity’s eye from identifying it with Mr Dalby: see generally, as to the 

readiness of the courts in appropriate cases to pierce the corporate veil, Re H and Others (restraint order: 

realisable property) [1996] 2 BCLC 500, at 511, per Rose LJ. I hold that Mr Dalby and Burnstead are both 

accountable for the profit represented by this commission and I will make an order against them 

accordingly. 

 

(ii) The ACP payment 

 

27. In August 1994 ACP paid a further sum to Burnstead. It amounted to £47,890.39. There is no suggestion 

that Burnstead ever rendered any services to ACP justifying this payment, or that ACP was indebted to it in 

any such sum. The inference, on the face of it, is therefore that the payment was either a loan by ACP or 

else a purported gift, or else a simple misapplication of ACP’s money. Burnstead’s draft accounts in fact 

show this money as deriving from GCM Pacific (“GCM”), an Australian company. There is no journal 

entry in ACP’s books relating to this payment. 

 

28. Mr Dalby’s explanation is that, following a direction from Mr Oldroyd that all ACP’s second-hand plant in 

stock should be sold, he sold some of its second-hand asphalt plant to Steve Bykiw of GCM. Mr Bykiw had 

in turn negotiated an onward sale to an Australian customer. The customer was proposing to raise a letter of 

credit in ACP’s favour in an amount that was to include GCM’s commission. Mr Dalby says that Mr Bykiw 

asked if the commission — amounting to £47,89039 — could be kept by ACP on his behalf whilst he 

looked for second-hand equipment he wanted to buy from dealers in the UK and Europe. Mr Dalby says he 

agreed to this and, because the financial position of the ACP group was weak, he suggested it should 

instead be paid to Burnstead. Mr Bykiw agreed and it was. Mr Dalby says that later the whole amount was 

paid out of Burnstead on Mr Bykiw’s instructions as he bought equipment from time to time. He says that 

Mr Meehan dealt with the accounting of this transaction as between ACP, Burnstead and GCM. Mr 

Dalby’s case is, therefore, that the £47,890.39 never belonged beneficially to either ACP or Burnstead. It 

belonged beneficially to GCM and was later wholly paid out of Burnstead in accordance with GCM’s 

instructions. 

 

29. The difficulty with that explanation is that Mr Hogg has identified all the payments out of the Burnstead 

account and comments on them in his witness statement under various heads. In particular, he identifies 

payments for which credit is to be given in the claimants’ claim, those for which credit is not to be given 

and those he cannot explain. Mr Dalby comments on all that evidence in his own evidence in answer, and 

one might expect him to identify which of the payments out are said to make up the £47,890.39. He does 

not do so and it appears to me that the combined effect of his and Mr Hogg’s evidence is that none of the 

payments out can be said to be even arguably referable to the alleged Bykiw purchases. That would be 

consistent with information supplied by Mr Bykiw to Mr Hogg which is set out in the latter’s witness 

statement of 7 June 2000 and confirmed as true in a witness statement which Mr Bykiw made on 9 June 

2000. This was that the £47,890.39 does not and never did belong to Mr Bykiw or his companies and that 

Mr Bykiw was adamant that he had no reason to leave any such money in the hands of Mr Dalby or 

Burnstead. 

 

30. If there were any truth in Mr Dalby’s case about this, he could have supported it by identifying the 

payments out of the Burnstead account which he claims were made on Mr Bykiw’s behalf. He and Mr 

Meehan must have been able to do that. They have had every opportunity to do so, but have not taken it. 

Nor have they even attempted to identify the particular purchases for GCM to which they claim the money 

was applied. In these circumstances, and given Mr Bykiw’s wholesale denial of Mr Dalby’s story, I do not 

consider that Mr Dalby has any real prospect of establishing his account at trial. He has simply failed to 

adduce any evidence suggesting that there is anything to have a trial about. This is a plain case in which Mr 

Dalby procured a payment of ACP money for his own benefit, a transaction for which there was no 

justification, and I hold that he and Burnstead must also account to ACP for it. 

EXHIBIT O - PAGE 168

Case 2:19-ap-01383-SK    Doc 305-1    Filed 07/09/21    Entered 07/09/21 10:48:30    Desc
Appendix     Page 168 of 446



 

(iii) The payments from Kirinyaga Construction (Kenya) Limited (“Kirinyaga”) 

 

31. Two payments to Burnstead are in question. £17,000 paid on 24 April 1996; and £151,074.40 paid on 26 

November 1996. The claimants originally also had a claim in respect of a payment of £270,000; but, having 

read Mr Dalby’s assertion that the transaction relating to this did not proceed, they do not pursue that claim 

on this application. 

 

32. Mr Hogg’s evidence about the transactions with Kirinyaga is very detailed. The story starts in October 

1995 when ACP wrote to Kirinyaga quoting for the supply of some second-hand equipment, a refurbished 

M356 Blackmobile asphalt plant. Mr Dalby signed on behalf of ACP. On 12 March 1996 Kirinyaga wrote 

to ACP saying they were placing an order. Mr Dalby then wrote back saying ACP had a different M356 to 

offer Kirinyaga. There was further correspondence about this and also a meeting between Mr Dalby and Mr 

Mama of Kirinyaga on 2 April 1996. On 5 April 1996 Mr Dalby wrote to Mr Mama on ACP notepaper 

with order acknowledgements for two pieces of equipment: one was a second-hand Bramobile asphalt plant 

at a price of £170,000 and the other was a Mixabatch mobile asphalt plant at a price of £45,000. He also 

sent two sets of documents bearing the reference E4926/R1, one of which was on ACP notepaper and the 

other on Burnstead paper, the latter being for a second-hand refurbished M356 Blackmobile asphalt plant at 

a price of £153,000. It appears that the latter was produced on ACP’s computer system and merely 

substituted Burnstead’s name for ACP. It includes Mr Dalby’s reference. The shipping documentation for 

the M356 to Kirinyaga referred to the seller/consignor as Burnstead or Roadmec International rather than 

ACP, but it appears that the shipping was arranged by Mr Sherriff, the ACP group’s shipping manager, 

using the ACP group’s computer system. On 5 April 1996 Burnstead raised invoices on Kirinyaga for both 

the £153,000 and a deposit of £17,000 (i.e. totalling £170,000, the price at which ACP had quoted for the 

M356). On 24 April 1996 Kirinyaga paid Burnstead the £17,000 deposit and on 26 November 1996 

Burnstead received the balance under a letter of credit, less interest charges of £1,925.60, ie £151,074.40 

net. 

 

33. The plant supplied to Kirinyaga was sourced in Norway from Bardel Maskin A/S by Roadmec (the original 

M356 for which ACP quoted appears to have been sold to another customer, Tate Export Inc). The 

replacement M356 appears to have been invoiced to Roadmec at NOK 685,000, which equated to 

approximately £68,500. Burnstead paid 20 per cent of this — £13,700 — on 30 August 1996, and it later 

paid a further £36,500 towards the price, its total payments therefore being £50,000 out of the £68,500. It 

appears that the balance was paid by Mr Dalby personally out of his account with the Bank of Valletta 

International Limited in Malta, although Mr Dalby does not appear to accept this and believes it was paid 

by Roadmec. 

 

34. Mr Dalby asserts that the claimants are asking the court to assume that ACP met the costs of the transaction 

with Kirinyaga. They do not so ask, and I have indicated how the purchase of the M356 appears to have 

been financed. Mr Dalby also points out that ACP did not pay for the shipping costs to Kirinyaga but 

Burnstead did. The claimants accept that, and as their claim is only for the profit that Mr Dalby made on 

this transaction they give credit for those costs in their claim against Mr Dalby and Burnstead. 

 

 

35. In my judgment the taking by Mr Dalby, via Burnstead, of the benefit of these two payments of £17,000 

and £151,074.40 represented a plain case of a director profiting personally from a business opportunity 

which came his way as a director. I hold that both Mr Dalby and Burnstead are accountable to ACP for the 

profit on these transactions. ACP accepts that in calculating the profit credit must be given to the 

accounting parties for the payments of £13,700 and £36,300 paid by Burnstead towards the cost of the sales 

to Kirinyaga and for the £42,656.52 shipping costs which Burnstead bore. 

 

(iv) Tate Export Inc (“Tate”) 

 

36. ACP dealt with Tate for the supply of equipment and on 22 November 1995 Tate placed an order with ACP 

on behalf of their customer, NH International Limited (“NH”), at a price of £155,000, including £15,000 

for Tate. ACP, by Mr Dalby, acknowledged the order on 23 November 1995. 
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37. In about early December 1995 Mr Dalby diverted the benefit of the order to Burnstead. This is evidenced 

by a letter of 4 December 1995 from Tate to Mr Dalby in which Tate records that “We have directed our 

clients to establish the letter of credit with Burnstead Ltd, as requested by you.” Tate added that “For the 

sake of good order would you be so kind as to confirm that Burnstead Ltd and [ACP] will honour all 

conditions of sale as previously agreed.” Mr Meehan gave Tate this confirmation on 8 December 1995 (on 

ACP notepaper), Burnstead then invoiced Tate for £155,000 on 28 November 1995 and NH established a 

letter of credit in favour of Burnstead. Burnstead received the payment, less bank charges, on 12 January 

1996. The net sum it received was £154,981. 

 

38. Mr Sherriff arranged the shipment of the plant, although the documents refer to Burnstead as the consignor. 

ACP paid various costs associated with the supply and it installed the plant. On 21 February 1996 ACP 

quoted for some parts suitable for the equipment which had been supplied. There were also problems with 

it. On 7 May 1996 Tate wrote to NH about the matter, referring throughout to ACP as having supplied the 

plant and the installation engineers. Mr Dalby saw this letter and wrote to Tate on 18 October 1996 

confirming its accuracy. 

 

39. I regard the diversion of the benefit of this contract by Mr Dalby as another plain example of his profiting 

from an opportunity that was available to ACP. I hold that both Mr Dalby and Burnstead are accountable 

for the profit they enjoyed. This is in principle the full £154,981.00 received by Burnstead, subject to the 

question of what credits should be allowed in the calculation of the profit. I deal later with the question of 

credits. 

 

(v) CJP Tarmac Limited (“CJP”) 

 

40. On 7 June 1995 ACP gave a quotation to CJP in Malta for a free-standing Titan 1500 Asphalt Plant. It 

appears that CJP placed an order. On 24 November 1995 Mr Penza of CJP wrote to Mr Dalby at ACP 

asking for a pro forma invoice for the plant at a price of £12,000. An invoice was then issued by Burnstead 

on 27 November 1995, the equipment being described as “One second-hand Heat Exchange System, fully 

refurbished installed and commissioned”. The price was £12,000. This is consistent with entry no 71 in a 

list of Burnstead transactions prepared by Mrs Turner (Mr Meehan’s assistant in the accounts department), 

which shows the sale to CJP of a heat exchange system for £12,000 in November 1995. 

 

41. The equipment was shipped to Malta on 25 January 1996 and the commercial export invoice shows ACP as 

the seller. Mr Hogg’s evidence is that heat exchange units (or pre-heaters) are an integral part of the 

systems supplied by ACP to its customers and are commonly sold by ACP as part of such systems, 

although Mr Dalby disputes this. 

 

42. There is some uncertainty as to what, if any, payment Burnstead received on this transaction. A document 

dated 21 August 1995 entitled “Charles Penza Plant Budgets” bears Mr Dalby’s initials and appears to 

record a receipt of £10,000 in cash for a pre-heater, apparently relating to this transaction. Mr Hogg’s 

evidence is that ACP did not receive any such cash payment, and so if anyone did it was probably 

Burnstead. Against this, the Burnstead transaction list as at November 1995 appears to show CJP as a 

debtor of £12,000 in respect of this transaction, and Mr Penza’s request for an invoice for £12,000 was only 

made on 24 November 1995. The Burnstead bank statements do not show the receipt of any payment in 

respect of this matter. 

 

43. Mr Dalby’s position is that there is no evidence that any payment was made for this equipment, although he 

does not expressly deny that payment was made. He appears to suggest that CJP is still a debtor for the 

£12,000. He does not comment on the document of 21 August 1995. His stance is that the supply by 

Burnstead of this second-hand equipment played a beneficial part in enabling ACP to obtain an order for 

new equipment. 

 

44. Mr Francis submits there is insufficient evidence to justify a finding that any payment was made to 

Burnstead for this equipment and therefore there is no evidence of any profit having been enjoyed by Mr 

Dalby or Burnstead. Mr Pymont’s submission is that it makes no difference in principle whether the 
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£12,000 has or has not been paid: Mr Dalby and Burnstead are still accountable for the benefit of that debt, 

and there is no evidence that CJP is not good for the money. He also says that I should anyway find that the 

only inference from Mr Dalby’s statement of August 1995 is that in fact CJP paid Burnstead £10,000 in or 

towards satisfaction of this contract. The claimants are prepared to give Mr Dalby and Burnstead the 

benefit of any doubt on the point and to confine their claim to £10,000. 

 

45. I agree with that approach. I do not see what inference can be drawn from Mr Dalby’s schedule other than 

that CJP did pay £10,000 in cash to Burnstead for this equipment. Mr Dalby has not adduced any evidence 

that satisfies me that, were the matter to go to trial, he would have a realistic prospect of showing that CJP 

had not paid the £10,000, or alternatively did not owe and could not pay £12,000. In line with the moderate 

approach offered by the claimants, I hold that Mr Dalby and Burnstead are each accountable for £10,000 as 

representing the profit taken by them on this transaction. Again, I will come later to the question of what, if 

any, credits should be allowable. 

 

(vi) Trio Development Limited (“Trio”) 

 

46. Trio operates in Mauritius. On 24 July 1995 Burnstead received a payment of £113,757.29 from Trio for 

the sale of an SRM Asphalt plant in March 1995; and on 2 August 1996 it received a payment of 

£33,627.81 from Trio for the sale of a bag filter in January 1996. 

 

47. ACP gave a quote to Trio in March 1995 for the asphalt plant. The total cost, ex-works, was £111,000. The 

technical drawings for the installation were provided by ACP. The plant was shipped to Trio’s own 

customer in Mauritius in June 1995. The shipping documents show the exporter to be Burnstead and the 

price of the plant £118,000. The shipping papers were forwarded by Mr Dalby to Mrs Whiteside at Augres. 

Burnstead thereafter received a payment net of a discounts and charges amounting to £113,757.29. 

 

48. In January 1996 ACP quoted Trio for the supply of a second hand dust collector (or bag filter) at a cost of 

£30,000 ex works. On 4 January 1996 Burnstead invoiced Trio for the supply of a bag filter at a cost of 

£30,000 “ex works Leicester” and “inclusive of engineers services for two weeks to install”, although 

Burnstead had no employees who could provide such services. On 5 April 1996 Burnstead sent Trio 

another invoice for the bag filter, this one for £35,000 ex works Leicester, also inclusive of installation 

costs. It appears that this was the relevant invoice and payment of it was made under a letter of credit 

opened in March 1996. The beneficiary under the letter of credit was originally described as ACP, but it 

was changed to Burnstead. Burnstead then received £33,627.81 in payment, which was the gross sum of 

£35,000 less bank charges and discounts. It is unclear where the bag filter was originally sourced, but it 

appears that ACP provided at least the ducting comprised in it. ACP provided an engineer to install the bag 

filter and also bore the cost of later supplying various replacement and extra parts. 

 

49. Mr Hogg’s evidence is that the equipment supplied to Trio was of a nature commonly supplied by ACP. It 

was second hand but could have been supplied by ACP. It was anyway ACP that originally quoted for their 

supply. Burnstead was merely interposed into the arrangement in order to receive the sale proceeds. 

 

50. I can see no answer to the claim that Mr Dalby and Burnstead should be accountable to ACP for these 

proceeds, which total £147,385.10, subject again to any allowable credits. 

 

(vii) International Construction Consortium (“ICC”) 

 

51. ICC operate in Colombo, Sri Lanka. The claim here is in respect of a Burnstead receipt for £42,732.16. 

This was for the supply in January 1996 to ICC of hot storage equipment at a cost of £45,000. 

 

52. ICC had been a customer of ACP since February 1995. On 10 August 1995 ACP, by Mr Dalby, gave 

quotes to ICC for the supply of equipment. On 19 October 1995 ACP sent ICC a pro forma invoice for the 

supply of a new RM750 Mobile Asphalt Production Plant at a price of £176,000. On 25 October 1995 Mr 

Dalby wrote to ICC acknowledging receipt of their letter of credit and confirming that the order was being 

processed. 
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53. On 27 November 1995 ICC wrote to ACP indicating that they wanted to add a 100 ton storage bin to the 

plant at a later date. Burnstead invoiced ICC for this item, a second hand one, on 4 January 1996 at a price 

of £45,000. It received payment for this under a letter of credit on 5 March 1996. The amount received, 

£42,732.16, was net of various charges. The storage bin was shipped on 3 March 1996. Mr Sherriff 

arranged the shipment. ACP provided an engineer to assist in the installation and commissioning of the bin. 

Mr Hogg’s evidence is that storage bins are an integral part of systems supplied by ACP, and in this case it 

was for use with a piece of new plant which ACP had supplied. He says there is no reason why ACP could 

not have supplied ICC with the storage bin. 

 

54. Mr Dalby’s explanation is that this illustrates the efforts he made to procure sales of new plant by ACP and 

the benefit to ACP of the provision by Burnstead of second hand plant. Even assuming there may be 

something in that, it provides no answer to the claim made, namely that the Burnstead receipt represents a 

personal profit obtained by Mr Dalby in the course of acting as a director of ACP and for which he is 

accountable to ACP. Mr Dalby also suggests that ACP received a commission of £4,551 from the shipping 

agent, which it ought to be required in some way to bring into account. I am disposed to agree with Mr 

Pymont that the suggestion that this sum was a commission is a mistake on Mr Dalby’s part. I anyway do 

not see how it falls to be brought into account in the claim in respect of the profit received by Mr Dalby and 

Burnstead. I hold that they are both accountable for that profit, represented by Burnstead’s receipt of the 

£42,732.16. 

 

(viii) Nyoro Construction Company Limited (“Nyoro”) 

 

55. Nyoro is a Kenyan company. It purchased a Venturi wet scrubber suppression system in early 1995. It 

appears to have been purchased as an item ancillary to a Roadbatch 40-ton asphalt plant that ACP had 

supplied in 1993. Burnstead issued an invoice to Nyoro on 2 March 1995 for the supply of the scrubber at a 

price of £10,000 ex works Leicester. It received payment of this sum on 1 May 1995. The equipment was 

not, however, delivered and Nyoro wrote to ACP on 13 January 1996 complaining about this and pressing 

for its shipment. On 27 June 1996 Mr Dalby wrote to Nyoro on ACP notepaper and referred to the scrubber 

as having been “purchased from us [ie ACP] some 15 months ago”. His complaint was that although Nyoro 

had paid for it — it had of course paid Burnstead — the scrubber was still in ACP’s yard and was causing 

the incurring of storage fees. It appears that the scrubber was never delivered because Nyoro decided it no 

longer wanted it and that some arrangement was made under which the price paid for it by Nyoro would be 

set off against money due from Nyoro on future purchases from ACP. Whether it was or was not, the 

£10,000 received by Burnstead for the scrubber was not remitted to ACP. Mr Hogg confirms that scrubbers 

of this type are items of equipment regularly supplied by ACP to its customers and asserts that there is no 

reason why ACP rather than Burnstead could not have supplied the scrubber to Nyoro. 

 

56. Mr Dalby says the scrubber supplied to Nyoro was an obsolete one, because Nyoro could not afford a new 

one. He denies that ACP could have supplied it, although I do not understand why. Burnstead was simply 

Mr Dalby in corporate disguise and, if Burnstead could supply the scrubber, so could ACP. Mr Dalby says 

it was sourced from SJS Engineering (“SJS”) but says he does not know how the transaction was accounted 

for as between Burnstead and SJS. He says the cost should have been passed on to Burnstead, but it does 

not appear that it was. 

 

57. This is another plain case of Mr Dalby obtaining a personal profit by taking advantage of a corporate 

opportunity open to ACP. I hold that he and Burnstead are accountable to ACP for the £10,000, subject 

again to any allowable credits. 

 

(ix) Alfred Schembri & Sons Limited (“Schembri”) 

 

58. Schembri is a Maltese company. Burnstead made several sales to it in 1995 and 1996. The Burnstead bank 

statements show five receipts totalling £187,351.86, their dates being 1 March, 5 April, 5 May, 10 July and 

24 July 1995. Burnstead’s aged debtor analysis also shows Schembri as a debtor for £37,018, although it 

appears that this has not been paid and the claimants make no claim in respect of it on this application. 

 

59. Schembri was a prospective customer of ACP from as early as 1991. In 1992 it asked ACP to quote for the 
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supply of a drum mix plant. In February 1995 it placed an order with SJS for the supply of a refurbished 

cold mix asphalt plant at a cost of £125,000 ex works Leicester. ACP drawings were used for the 

production of this plant. SJS’s invoice was dated 9 February 1995. Although the order was placed with SJS, 

the plant was ultimately sold by Burnstead, which issued four invoices between February and April 1995 in 

sums totalling £125,000. Each invoice included the reference 1151/3447 (the same reference as on the SJS 

invoice) and referred to “our order acknowledgement, dated 9 February 1995, ref. 1151/3447”. The 

inference from this is that SJS and Burnstead were either one and the same outfit, or were at least closely 

connected. Mr Dalby says the plant was sourced from Roadmec (which had acquired the plant from ACP in 

the first place), although it is unclear how the transaction was accounted for between Roadmec and 

Burnstead. Mr Dalby says the background to this transaction was that Mr Goddard of SJS obtained an order 

from Schembri but that “He could not finance the transaction and approached me for assistance”. I find it 

impossible to conclude otherwise than that the approach to Mr Dalby was made because he was involved in 

this type of business at ACP and that the business opportunity which Mr Goddard offered him was one 

which it was open to ACP to take up. 

 

60. ACP appears to have played a part in arranging the shipping of the plant to Malta. It also carried out 

engineering work on its installation and invoiced Schembri for this. On 27 April 1995 Burnstead issued a 

further invoice to Schembri for £5,500 in respect of a supply of extra conveyors to the plant. Mr Dalby says 

these were supplied by SJS. Complaints about the various supplies by Burnstead to Schembri were all 

directed to Mr Dalby at ACP, and ACP dealt with them. 

 

61. In March 1995 SJS corresponded with Schembri about the supply of a dryer unit. Burnstead then took this 

contract over and issued its invoice to Schembri on 29 March 1995. The invoice was for the supply of a 

refurbished dryer with a burner, at price of £38,000 ex-works Leicester. Mr Dalby says the equipment was 

sourced from Roadmec. The unit appears to have been shipped to Malta in April 1995. Schembri paid 

Burnstead under a letter of credit and Burnstead received a discounted payment of £36,243.86 on 24 July 

1995. ACP carried out the work involved in installing and converting the burner, although there is no 

evidence that it ever rendered an invoice to Schembri for this. No payment for such work has been traced. 

 

62. In February 1995 Schembri placed an order with SJS for a refurbished Powerscreen Mark 2 screening plant 

for £10,526. A memorandum from SJS to ACP on 15 March 1995 suggests the supply was to be dealt with 

by ACP, but Mr Dalby says this is a misunderstanding of it. As before, the goods were invoiced by 

Burnstead, its invoice being dated 24 February 1995. Mr Dalby says that ACP do not trade in this type of 

equipment, which plays no part in asphalt production and so in this respect too he disagrees with Mr 

Hogg’s evidence. I am prepared to accept that it is arguable that ACP did not ordinarily deal in that type of 

equipment. It appears to me clear, however, that the business opportunity to supply was one that came Mr 

Dalby’s way in his capacity as a director of ACP. It involved a sale to the same customer and as part of the 

same project, and I cannot accept that Mr Dalby was entitled to pocket the benefit of that transaction 

without first obtaining ACP’s informed consent. 

 

63. On 17 July 1995 ACP, acting by Mr Dalby, quoted Schembri for the supply of a second hand dust collector 

at a cost of £45,000. The supply was then undertaken by Burnstead. It issued two invoices, for £22,500 

each, on 3 July 1995 and 16 February 1996. Mr Dalby says the equipment was sourced from Roadmec, 

which had originally bought it from ACP, and that the second instalment of the price was not paid. Mr 

Sherriff arranged the shipment. A job sheet from the ACP group installation department shows that a good 

deal of work had to be undertaken on the collector, which I have no doubt was done by ACP. Whilst the 

plant itself was supplied by Burnstead, ACP bore the cost of supplying and shipping many spare parts to 

Schembri. 

 

64. I hold that Burnstead’s receipts in respect of these transactions, totalling £187,351.86, subject to any 

allowable credits, represent profit for which Mr Dalby and Burnstead are accountable to ACP. 

 

(x) White Mountain (Surfacing) Limited (“White Mountain”) 

 

65. The claim here is in respect of £23,000 received into Burnstead’s bank account on 28 November 1997. The 

claimants do not know much about this and the highest they originally put their case was that, because 
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White Mountain was a customer of ACP, the payment must represent the fruit of an opportunity for which 

Mr Dalby is accountable to ACP. They suggested it may have related to a sale of equipment for which 

ACP, by Mr Dalby, quoted to Lagan Holdings Limited in July 1995 and in respect of which the invoice was 

later directed to be issued to White Mountain. 

 

66. Mr Dalby says the claimants are wrong in the inferences they invite the court to draw. He says that the 

background to this was that he received a telephone call from Michael Lagan whose company had 

equipment in Hong Kong that had been used on the new international airport. Mr Lagan told him he was on 

the point of securing a deal for the sale of second hand equipment to Pioneer Asphalt and asked him to 

speak to the principal of that company “to ascertain the lie of the land, in particular whether he [Mr Lagan] 

should drop his price”. Mr Dalby says he made the call, which took ten minutes. Mr Lagan then effected 

the sale and paid Mr Dalby a commission of £23,000. Mr Dalby says this was not business in which ACP 

engaged and nor did it deprive ACP of the opportunity of selling new equipment. 

 

67. In my view, even if the claimants’ evidence might have been insufficient to establish a case in respect of 

this payment, Mr Dalby’s admissions about the matter make their case good. The evidence shows that by 

July 1995 Mr Lagan’s company was a customer of ACP and had placed an order with ACP for the supply 

of asphalt plants for its work in Hong Kong. The orders were substantial ones, for prices totalling 

£1,660,000. It is obvious that Mr Lagan’s approach to Mr Dalby must have been made because of Mr 

Dalby’s connection with ACP and his knowledge of the type of equipment in question; and the opportunity 

for Mr Dalby to make a £23,000 commission out of it for his personal benefit was equally obviously 

something he could not properly take up without the prior, informed consent of ACP. I hold that Mr Dalby 

and Burnstead are also accountable to ACP for this £23,000. 

 

(xi) Another ACP payment 

 

68. On 20 May 1998 Burnstead received a payment of £24,575 from ACP’s Royal Bank of Scotland account. 

Mr Dalby wrote to Mrs Whiteside about it on the same day. He said that “This sum will be shown as 

received from [ACP], but in fact it is a payment of the loan made by Burnstead to Evesham Developments 

Limited on the 18 November 1996.” Another document shows that on 18 November 1996 Mr Dalby had 

given instructions to Mrs Whiteside to make a payment by Burnstead to R. Driscoll & Sons (“Driscolls”), 

by way of a loan to Evesham Developments Limited (“Evesham”). 

 

69. On the face of it, Mr Dalby’s letter of 20 May 1998 makes little sense. It might make more sense if there 

had, for example, been some sort of novation between Burnstead, Evesham and ACP under which ACP 

assumed a direct liability for the repayment of Evesham’s loan, although any such transaction would 

probably be an improper one for ACP to enter into unless it also received some corresponding benefit. 

 

70. Mr Dalby offers an explanation. He says the transaction illustrates how ACP benefited from Burnstead’s 

trade. He says Driscolls was a small two-man business that supplied lagging and cladding to ACP. It was 

one of ACP’s preferred suppliers, but ran into financial difficulties. These were principally due to ACP’s 

poor payment record, which was in turn due to its cashflow problems. In order to solve Driscolls’ 

immediate difficulties Mr Dalby says “it was agreed that a capital injection of £24,575 would be made”. He 

admits he had an interest in Driscolls. He says that Burnstead had funds for this purpose, whereas ACP did 

not, and that the plan was that Burnstead’s investment was to be made by a loan to Evesham — which he 

says was a dormant company — although the money was apparently paid directly to Driscolls. In 

substance, Mr Dalby’s case is that the transaction was one under which Burnstead lent to Evesham and 

Evesham then lent on to Driscolls. 

 

71. Mr Dalby says that at the time of the Gencor acquisition he undertook to give up his interest in Driscolls. 

He says that Burnstead had to be repaid and “this was subsequently achieved by ACP repaying the 

investment to Burnstead, with a like amount being deducted from the substantial sums due from ACP to 

Driscolls. Hence, this payment was not at ACP’s expense”. 

 

72. In my view, that argument does not work. The short reason is that Mr Dalby’s case is that Burnstead’s loan 

was to Evesham, not to Driscolls, and he advances no justification for the assumption by ACP of the 
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burden of repaying Evesham’s loan. The procuring of the payment by ACP to Burnstead appears to have 

been a simple example of self-dealing between Mr Dalby and ACP, resulting in Mr Dalby enjoying a profit 

at ACP’s expense to which he was not entitled In my view there is no answer to a claim by ACP for a 

repayment of the £24,575 Burnstead can always look to Evesham for the repayment of the money that Mr 

Dalby says it lent it I hold that Mr Dalby and Burnstead are both liable to repay the £24,575. 

 

(xii) The Midland Bank and sundry payments 

 

73. On 12 December 1997 Burnstead received a payment of £1,800, identified in its bank statement as 

“Received from Midland 407037”. On 26 March 1999 it received a credit of £767.20 described in the bank 

statement as “Received from Sundry Persons U 609359 Repurchase.” Mr Hogg suggests that “Persons” 

should read “Pensions”. 

 

74. The claimants do not know what these payments relate to and Mr Pymont does not suggest they are entitled 

to an order for the payment of this money. But he does submit that they are entitled to an account from Mr 

Dalby in respect of them, since he says Mr Dalby must be under an obligation to tell the claimants what 

they represent. 

 

75. I am unable to agree. Since there is no evidence suggesting that these payments have anything to do with 

the claimants, it is possible that they have nothing to do with them. Merely because so many of Burnstead’s 

bank transactions are related to the claimants’ affairs does not justify the inference that they all are. I am 

not satisfied that there is any evidence which would justify the court making an order against Mr Dalby 

requiring him to explain these payments. 

 

(xiii) Credits 

 

76. It follows from my conclusions on items (i) to (xi) above (and taking account of the total credits of 

£92,656.52 that the claimants accept should be given in relation to the Kirinyaga transactions) that in 

principle Mr Dalby and Burnstead are accountable to ACP in the total sum of £747,376.39, but less any 

further amounts which should be allowable in calculating the profit which they derived from these 

transactions. It is only their profit for which they are accountable. 

 

77. The claimants accept that they should also give credit in the calculation of the profit for further sums 

totalling £361,567.64. This comprises payments by Burnstead to ACP of (i) £300,000 on 31 July 1996, (ii) 

£40,000 on 18 February 1997, (iii) £10,000 on 5 December 1997 and (iv) £11,567.64 also on 5 December 

1997. These were all shown as loans to ACP in Burnstead’s books. The claimants’ recognition that credit 

should be given for these payments is on the basis that the so-called loans are not repayable, so that the 

payments can be regarded as made in part satisfaction of the obligation to account. 

 

78. I do not understand that I am being asked to, or can, rule on this application on whether or not the alleged 

loans are repayable. However, the claimants have made plain the basis on which they offer the allowance of 

a credit for these payments. I propose to allow the offered credits, which further reduces the maximum sum 

for which Mr Dalby and Burnstead might be accountable to £385,808.75. 

 

79. Mr Hogg indicates that the claimants are not prepared to allow any credit either for the general banking 

charges that Burnstead incurred, nor for the fees incurred in the operation of Augres. I agree with that. 

Those charges and fees were no doubt referable to the general expenses of the operation of Burnstead, but I 

do not accept that they should be treated as forming part of the charges which ought to be brought into 

account in calculating the profit made on each of the transactions complained of. 

 

80. Mr Hogg identifies eight payments out of the Burnstead account that he cannot explain and in respect of 

which the claimants therefore offer no credit. They total £7,914.84. Mr Dalby suggests that they are 

referable to expenses of letters of credit, but does not condescend to further detail. I am not at present 

satisfied that there is any justification for the allowance of a credit in respect of these payments, although I 

am prepared to accept that the point might be arguable in respect of one or more of them and I will leave 

open to Mr Dalby and Burnstead the opportunity to do so in the account which, as I explain below, I 
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propose to order. 

 

81. Mr Hogg also identifies various further payments out of the Burnstead account, in respect of which he 

ventures explanations and which he says do not qualify for being allowed as credits in the accounting 

exercise. Mr Dalby says that three of them (for £10,000, £4,000 and £5,250, totalling £19,250) represent 

“loans made to Roadmec which should have been subsequently accounted for in offsets against equipment 

supplied by Roadmec”. That is a typical reflection of the confused way in which Mr Dalby and Mr Meehan 

ran their affairs, and on the face of it the assertion is an unimpressive one. Why should the claimants give 

credit for sums said to represent loans by Burnstead to Roadmec? On the other hand, I have indicated that 

certain of the equipment ostensibly supplied by Burnstead is said to have sourced from Roadmec, and in 

principle it would seem likely that that ought to have resulted in a cost to Burnstead which would properly 

fall to be brought into the account taking exercise. Three further payments identified by Mr Hogg - £8,000 

on 15 May 1995, £2,000 on 16 May 1995 and £11,969.78 on 9 January 1996, totalling £21,969.78 — are 

ones in respect of which, in the light of the explanations given by Mr Dalby in his evidence, the claimants 

accept that it is arguable that a credit should be allowed. This further reduces to £363,838.97 the maximum 

amount for which I might on this application hold Mr Dalby and Burnstead to be accountable. Mr Dalby 

also says that a payment of £6,500 on 29 November 1995 relates to a purchase of second hand plant 

sourced from Roadmec, and whilst I cannot decide that he is right about that, nor can I decide that he is 

wrong. He makes a similar point about a payment of £5,400 on 18 February 1997. The claimants disagree 

with it, but again I cannot finally decide it one way or another. Another payment in issue is one for £10,000 

made on 7 April 1997, which Mr Dalby says was made on behalf of ACP. If so, which I also cannot decide, 

then it would be consistent with the claimants’ approach to the accounting exercise that this payment too 

should be treated as made in part satisfaction of Mr Dalby’s and Burnstead’s liabilities to account. Another 

payment identified by Mr Hogg is a payment of £150,000 on 26 April 1995, apparently by way of a loan to 

Wingspan. I do not accept that any credit is allowable in respect of this. 

 

82. Whilst I have concluded, for reasons given, that Mr Dalby and Burnstead are accountable to ACP in respect 

of the profit on each of the transactions I have referred to under sub-headings (i) to (xi) above, I am not in a 

position to take that account. I propose therefore to order an account in respect of these transactions against 

Mr Dalby and Burnstead and also to order the payment of what is found due on the taking of the account. I 

consider that I can and should also make orders against Mr Dalby and Burnstead for an interim payment 

under Part 25.7(1)(b) of the CPR (see also the notes against para 25.7.2). On the figures I have discussed 

(and giving Mr Dalby and Burnstead the benefit of the matters of doubt I have referred to in the previous 

paragraph), I consider that the claimants have a solid case to recover at least £341,938.97 on the taking of 

the account, and in addition they will have claims for interest, I must, however, take care to ensure that I do 

not award by way of an interim payment a sum which might exceed the sum ultimately found due on the 

taking of the account and I consider that I ought, therefore, to give Mr Dalby and Burnstead the benefit of 

any doubts I have on that score. Taking due account of that, and taking account also of the interest to which 

the claimants will in principle be entitled, I will order an interim payment of £300,000. 

 

(xiv) The claim against Mr Meehan 

 

83. I have so far dealt only with the liability of Mr Dalby and Burnstead in respect of these transactions. I do 

not understand the claimants to claim against Mr Meehan in respect of the Balfour Beatty and White 

Mountain payments, but I understand that they do assert that he is liable to account to ACP for the profits 

diverted to Mr Dalby and Burnstead on the other transactions. Mr Meehan has no interest in Burnstead and 

it is not suggested that he personally derived any benefit from the profits so diverted. The case is that he 

dealt with the accounting matters relating to them and so became mixed up in facilitating them. It is said 

that by doing so he dishonestly assisted Mr Dalby to commit his breach of fiduciary duty and so became 

personally liable to account to ACP for the profit for which I have held Mr Dalby and Burnstead to be 

accountable. 

 

84. Mr Meehan’s liability is therefore said to be in the nature of an accessory liability and is based on what 

used to be known as “knowing assistance” but is now known as “dishonest assistance”. Its origins lie in 

Lord Selborne LC’s statement of principle in Barnes v Addy (1874) LR 9 Ch App 244, at 251, where he 

explained the circumstances in which a stranger to a trust might become liable as a constructive trustee. 
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The principle was the subject of a modern restatement by Lord Nicholls of Birkenhead in Royal Brunei 

Airlines Sdn Bhd v Tan [1995] 2 AC 378. Lord Nicholls there said, at p 392F: 

 

“Drawing the threads together, their Lordships’ overall conclusion is that dishonesty is a necessary 

ingredient of accessory liability. It is also a sufficient ingredient. A liability in equity to make 

good resulting loss attaches to a person who dishonestly procures or assists in a breach of trust or 

fiduciary obligation. It is not necessary that, in addition, the trustee or fiduciary was acting 

dishonestly, although this will usually be so where the third party who is assisting him is acting 

dishonestly. ‘Knowingly’ is better avoided as a defining ingredient of the principle, and in the 

context of this principle the Baden [1993] 1 WLR 509 scale of knowledge is best forgotten.” 

 

85. The case against Mr Meehan is founded on this principle. There are, however, two aspects of it which have 

caused me concern, and which have led me to the conclusion that I ought not to enter judgment against Mr 

Meehan under this head on this application. 

 

86. First, it is still something of an open question whether the principle identified by Lord Nicholls has any 

application to what is alleged to be a dishonest assistance in a breach of fiduciary duty, not being a breach 

of duty involving the misapplication of a trust fund or other property subject to a fiduciary obligation. In 

Satnam Investments Ltd v Dunlop Heywood & Co Ltd and Others [1999] 1 BCLC 385, after referring to the 

Royal Brunei Airlines case, Nourse LJ said at p 404 that “Before a case can fall into either category 

[knowing receipt and dishonest assistance] there must be trust property or traceable proceeds of trust 

property”. That suggests that the answer to the question is clear, but in Goose v Wilson Sandford & Co (a 

firm), Court of Appeal, 14 March 2000, unreported, Morritt LJ, in delivering the judgment of the court, said 

that the court did not regard that statement of Nourse LJ as binding on the point and that: 

 

“The issue is whether the dishonest breach of trust in which the defendant assisted must have 

involved the misapplication of trust property or its proceeds of sale. The formulation of the 

principle by Lord Nicholls of Birkenhead ... does not embrace such a requirement. Whether or not 

such a requirement is an essential feature of this head of liability is not a point we have to decide 

and, like the Court of Appeal in that case, we should not like to shut out the possibility of such a 

claim in its absence.” 

 

87. The Court of Appeal therefore left the point open. Its relevance is that Mr Pymont advanced the claimants’ 

case primarily on the basis that the breach of fiduciary duty to which Mr Meehan is said to have lent 

dishonest assistance is a breach of duty to account for profit. He did not in terms submit that the relevant 

profit should be regarded as trust property, although I understood him to accept that it might be so 

regarded. A proposition to that effect would, I think, find support in the authorities, including the last line 

of the passage I have earlier quoted from Deane J’s judgment in Chan v Zacharia. I have, however, 

concluded that I cannot and should not approach this case on the basis that it has been demonstrated that 

any of the money diverted to Burnstead was in the nature of trust property. Nor am I deciding that it was 

not. I am simply saying that the point is not a clear one, on which I did not have full argument, and I 

consider that in those circumstances I should not express a view on it. In particular, bearing in mind that it 

is only the profit on these transactions for which there is said to be a liability to account — that is, at its 

simplest, the difference between receipts and expenditure — I find it difficult to identify a fund that might 

qualify as a trust fund or be subject to a fiduciary obligation. If the true view is that there was no such fund, 

then the question arises whether the “dishonest assistance” principle has any application, which is a 

difficult one. 

 

88. Secondly, the case against Mr Meehan is that his participation in the diversion of the profit to Burnstead 

was dishonest: and this is because Lord Nicholls’s statement of the principle shows that nothing less will 

do. Lord Nicholls also pointed out that the question of whether, in this context, a person has acted 

dishonestly or not has to be answered objectively (see [1995] 2 AC 378, at 389 to 381). In theory, therefore, 

I ought to be able to form a decision on whether Mr Meehan had been dishonest merely by looking at the 

papers and ascertaining precisely what he did do. I will simply say that I would not find that an easy 

exercise on the facts of this case, and would have considerable reservations about making a final finding of 

dishonesty against a defendant on a summary application such as this. In my judgment fairness to Mr 
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Meehan points to the conclusion that the question of any dishonesty or otherwise on his part is one which 

ought to be determined at a trial. I am not, therefore, prepared to enter judgment against Mr Meehan under 

this limb of the claimants’ case. 

 

B. Pacific Holdings Limited (“Pacific”) 

 

89. Pacific is owned beneficially by Mr Dalby and Mr Meehan, with 95 per cent and 5 per cent shares 

respectively. It is incorporated in Malta. Mr Dalby and Mr Meehan used it to acquire a factory property in 

Australia at 36 Colebard Street East, Acacia Ridge, Brisbane (“the property”). ACP claims this constituted 

the improper diversion to Mr Dalby and Mr Meehan, via Pacific, of an opportunity that was open to ACP to 

buy the property. Pacific’s knowledge of all relevant matters was the same as that of Mr Dalby and Mr 

Meehan, and ACP claims it is to be regarded as holding the property on trust absolutely for ACP. ACP 

claims, both additionally and alternatively, that its own money was anyway used to buy the property so that 

Pacific holds the property for it beneficially under a resulting trust. Pacific subsequently let the property to 

ACP Australia and others and ACP not only makes its claim to the property, it also claims an account of the 

rents received and does so against each of Pacific, Mr Dalby and Mr Meehan. 

 

90. The claim is complicated by several factors, one of which is that Roadmec International provided money 

which went towards the purchase price, which might on one view be said to have given it a beneficial 

interest. However, Roadmec International has played no part in defending the action and although (with the 

leave of Master Bowles) it has been made a respondent to this application and has been served with the 

evidence, it has not appeared before me to raise any defensive answer to ACP’s claim. Mr Pymont submits 

this is because the inference is that Roadmec International may have been bought out in some way and no 

longer has any interest; or else that it never had an interest of its own and merely did what it did on behalf 

of ACP. Alternatively, it is possible that Roadmec International’s only interest was as a lender of the 

money it put up, although if so the identity of the borrower is unclear. 

 

91. The story starts on 2 May 1996 when Mr Dalby, on behalf of ACP Australia, spoke to National Australia 

Bank (“NAB”) with an enquiry as to loan finance for the purchase of a commercial property. NAB wrote to 

ACP Australia on 3 May 1996 with its basic requirements for the provision of such finance. It enclosed, for 

the attention of Mr Firth at ACP Australia, an indication of the terms on which it might lend Aus$440,000. 

 

92. The property is a large industrial property. King & Co (“King”), a firm of land agents, was marketing it at 

an asking price of $1,260,000. The vendor was Roche Brothers (Qld) Pty Limited (“Roche”). On 3 June 

1996 Mr Firth wrote to King on ACP Australia notepaper with an offer of $1,000,000. A sale had been 

agreed in principle by 13 June 1996, when King produced a memorandum recording Roche as the seller 

and ACP Australia as the purchaser and sent Mr Tibbles of ACP Australia (he had replaced Mr Firth as a 

director) details as to the payment of the $100,000 deposit, which was to be paid into a King trust account. 

 

93. Mr Tibbles then sent Mr Dalby and Mr Meehan a copy of the draft contract and asked for instructions. He 

provided details of King’s account number, to which the deposit was payable. The draft contract identified 

the vendor as Roche, left the purchaser’s name blank and showed the price as $1,100,000, with a deposit 

payable of $100,000. The unnamed purchaser’s solicitors were shown as Wheldon & Associates 

(“Wheldon”). 

 

94. Mr Meehan replied to Mr Tibbles at ACP Australia by an ACP fax dated 17 June 1996. He headed it “ACP 

Property”. He asked questions about fees, stamp duty and so on in order “to enable [Mr Dalby] to finalise 

matters” and instructed Mr Tibbles to “instruct the solicitor to set-up new Australian Company which will 

own property”. He did not say who was to own the new company. Mr Tibbles replied on 18 June 1996 with 

answers to Mr Meehan’s questions and a list of available names for a new Australian company. He said that 

at least one Australian director would be required. Mr Meehan replied by an ACP fax on the same day 

expressing preference for the company to be called Ampaville Pty Limited (“Ampaville”), asked if the 

solicitors could recommend a “nominee” Australian director and said the deposit would be paid that week. 

Mr Tibbles replied on 20 June, on an ACP Australia fax, saying that a nominee director was not possible in 

Australia and that Roche was pressing for the sale to proceed. 
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95. At about this time a further draft contract was produced which showed the purchaser as “[Ampaville] or 

Nominee” (although Ampaville did not exist) but by 27 June 1996 Wheldon appears to have understood 

that the proposed purchaser was to be Pacific (which did not exist either, although its birth was imminent). 

Wheldon wrote to “the directors” of ACP on that day with a letter whose heading identified Pacific’s 

interest as a proposing purchaser and saying that they looked forward to being “of further assistance to you 

in this matter”, the natural inference from the letter being that the “you” referred to ACP or its directors. 

 

96. The incorporation by Mr Dalby and Mr Meehan of a Maltese company had been the subject of 

consideration since at least April 1996. On 16 April 1996 Mr Dalby had a meeting in Malta at the offices of 

International Corporate Services Limited (“ICS”), a company which carries on nominee and trustee 

services. The purpose was to discuss the incorporation of a Maltese company. By 9 May 1996 Mr Curmi, 

ICS’s managing director, had heard nothing further and so he sent Mr Dalby, at ACP Holdings, a fax 

asking as to the position. On 4 June 1996 Mr Dalby and Mr Meehan responded by sending Mr Curmi 

instructions for the incorporation of a Maltese company. It was to be an “International Holding Company”, 

its principal object was to be the “holding of foreign international participations”, and it was to have an 

authorised and issued capital of US$10,000 divided into 10,000 shares of US$1 each. ICS was to be the 

sole director and shareholder and Mr Dalby and Mr Meehan were to own the issued shares beneficially in 

the proportions 95 per cent and 5 per cent. ICS was to act on Mr Dalby’s instructions. Pacific was 

incorporated on 9 July 1996. 

 

97. The contract for the sale and purchase of the property was signed on 24 July 1996. Pacific was named as 

the purchaser. The purchase was completed on 20 August 1996. Mr Dalby was in Australia at the time and 

no doubt was giving instructions. On 21 August 1996 Wheldon wrote to Pacific giving details of the 

“settlement figures”, which included a breakdown of the payments made towards the deposit and balance 

of the purchase price. The sources of the purchase money are clear, but there is a question as to whether 

those sources were providing their contributions as loans either to Pacific or someone else or as 

contributors to the purchase price. The sources of the money were as follows. 

 

98. The deposit was Aus $100,000. This was paid in part by Roadmec International. It did so by raising an 

invoice dated 20 June 1996 on Penza Construction Limited (“Penza Construction”) for a deposit of £51,000 

said to be payable on the supply of an RM750 Mobile Asphalt Plant and weighbridge at a price of 

£340,000. By 24 June 1996 Penza Construction, at Roadmec International’s request, had paid King 

£33,943.97 in part satisfaction of the £51,000 and towards payment of the deposit on the property. The 

balance of the deposit, amounting to Aus $35,305.75, was paid to King on 4 July 1996 by ACP Australia. 

 

99. Of the balance of the purchase price, (i) £150,000, equating to Aus $294,406.28, came from Mr Dalby’s 

account at the Bank of Switzerland. Mr Dalby has to date failed, despite requests from the claimants and an 

order of the court, to provide statements in respect of this account; (ii) Aus $626,000 was provided by ACP 

Australia; and (iii) £43,000, equating to Aus $83,711, came from Roadmec International: it had recently 

been put in sufficient funds to enable it to pay this by a payment for £35,696 from Gatt Asphalting Limited, 

a company to which I shall return. 

 

100. This left a balance of Aus$111.36 to be found, which was paid by Wheldon and added to their bill of costs. 

That bill totalled Aus $47,837.36 and it was paid by Roadmec Limited (not Roadmec International) by a 

sterling payment of £24,383.43. Mr Meehan was the secretary of Roadmec. It has never claimed that this 

payment was other than a loan to ACP and disclaims any beneficial interest in the property. This is made 

clear by a witness statement from Mr Clive James, the sole director of Roadmec, in which he said he had 

never heard of Pacific until the commencement of this action and that Roadmec made its payment of the 

£24,383.43 to Wheldon because Mr Dalby asked him if Roadmec could lend ACP that money in order to 

enable it to buy a property in Australia. 

 

101. Audited accounts for Pacific have been produced for its trading period from 9 July to 31 December 1996. 

Mr Curmi signed them on 28 November 1997, but he would only have done so with Mr Dalby’s prior 

authority. Pacific’s only fixed asset is the property, which is shown in the accounts at a cost figure of US 

$800,457. The notes show the whole of this to have been financed by unidentified third party loans. The 

balance sheet describes these as “falling due after more than one year” as do the notes, although the notes 
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add that the loans are unsecured, interest free and “have no fixed date for repayment”, which would suggest 

that they were payable on demand. The inference from the accounts is that Pacific is the beneficial owner 

of the property, which is the case made by Mr Dalby, Mr Meehan and Pacific. 

 

102. These accounts were prepared following the provision by Mr Meehan to ICS of information about the 

purchase of the property. By a letter of 8 October 1997 he informed ICS that the total cost had been Aus 

$1,003,932.74. His figure was Aus $100,000 light as he appears to have overlooked the deposit. He told 

ICS that the Aus $1,003,932.74 had all been provided by loans made by (i) Burnstead as to Aus $600,000, 

(ii) Roadmec International as to Aus $83,711 and (iii) ACP (not ACP Australia) as to Aus $320,221.74. It 

is idle to try and reconcile those figures with what other evidence shows to have been the source of the 

finance, and I will not attempt it. Even Mr Meehan had a second go on 20 November 1997, when he told 

ICS that Burnstead’s claimed contribution had been by way of a loan to ACP, not to Pacific, and that the 

only lenders to Pacific were therefore (i) Roadmec International as to Aus $83,711 and (ii) ACP as to Aus 

$920,221.74. 

 

103. Whether or not Mr Meehan’s second attempt was to any extent a correct analysis — and, given his error as 

to the total cost, it was certainly not a complete one — it constituted a recognition by him that Burnstead 

made no contribution to the purchase such as to entitle it to a beneficial interest in the property. It also 

appeared tacitly to reflect his recognition that the use by Mr Dalby of his Bank of Switzerland account 

money had not given Mr Dalby any such interest either, a stance which Mr Dalby himself endorsed by his 

agreement to the Pacific accounts and his claim in this action that Pacific is the beneficial owner of the 

property. Mr Meehan was also denying that Roadmec International’s contribution to the purchase money 

had given it a beneficial interest in the property; and as Mr Meehan was secretary of Roadmec International 

he can presumably claim to have had some understanding of the basis on which it provided its money. It is 

worth noting that Mr Meehan informed ICS that the loans were interest free with no specific payment date. 

Thus he was blatantly asserting that ACP had made a present to him and Mr Dalby of interest free finance 

so that they could buy a property via Pacific. 

 

104. I return to Roadmec International’s position, as to which the picture is obscure. This also requires a return 

to Gatt Asphalting Limited (“Gatt”), which was incorporated in Malta on 24 July 1996 and had its 

registered office in Gozo. Gatt had an issued share capital of LM800 (Maltese Lire), divided into four 

classes of shares, each comprising 200 shares designated A, B, C and D shares respectively. Those four 

classes were respectively owned by Ranfra Limited, Gatt Development Limited, Asset Investments Limited 

and Ranfra Limited. Carmel and Joseph Penza appear to have been interested in the Ranfra shares, 

Raymond and William Gatt in the Gatt Development shares and Sebastian Dalli in the Asset Investment 

shares. However, the documents all show that Mr Dalby also had an interest in Gatt. 

 

105. Thus on 19 August 1996 Mr Clive James of Roadmec International wrote to Mr Charles Penza saying he 

had spoken to Mr Dalby “on the matter of the weighbridge”, that Mr Dalby was disappointed he had not 

been consulted on it and that he, Mr Dalby, “would remind you that he is also a partner in the company as 

well.” Mr Penza appears to have recognised this last point. He replied to Mr James by a Penza Construction 

fax dated 27 August 1996. He asked him to show it to Mr Dalby “because all the partners of [Gatt] and 

myself want to clear these matters”. The substance of the fax was that Penza Construction would be 

remitting £10,000 to Roadmec International on the following day, but would not be sending the rest of the 

money for the weigh bridge because it could not afford to and could anyway “wait to acquire the Weigh 

Bridge”. He complained that Roadmec International had promised to book the paver for shipment to Gozo 

but had not yet done so. He said the government was pressing Gatt to finish the road in Gozo. He 

continued: 

 

“As for the rest of the money, tell [Mr Dalby] that we have already presented all the 

documentation to the Bank of Valletta. But you know what Banks are like. … tell [Mr Dalby] also 

that he is not to worry about the money, because if we come to the worst, and the plant is 

operating, he will get paid from the hot asphalt we are laying in Gozo. I am not saying that this is 

going to happen. But the earlier we start production is best for everybody’s sake, even for [Mr 

Dalby] himself as he is one of the shareholders of [Gatt].” 
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106. I referred earlier to the Roadmec International invoice to Penza Construction dated 20 June 1996 for the 

£51,000 deposit payable on a supply contract. Roadmec International generated some further, somewhat 

confusing, invoices on 11 April 1997. They were directed to Gatt Ready Mix Limited in Gozo, although 

some manuscript amendments on them suggest that the author was uncertain of the correct name of the 

addressee and that they may have been intended for Gatt. They were for the supply of (i) a new RM750 

asphalt plant for £320,000, (ii) a weigh bridge for £20,000, and (iii) a paver and two rollers for a total of 

£51,000. The last figure matches the amount of the 1996 deposit invoice to Penza Construction, of which a 

part payment went towards the deposit on the property. An accompanying statement, also dated 11 April 

1997, showed the total invoiced amount to be £391,000, of which £97,750 had been paid by Brookwood 

Contractors and that a deposit of £35,696 had been received, leaving a net balance due of £257,554. That 

deposit had been paid to Roadmec International on 19 August 1996 and had enabled it to make the payment 

of £43,000 (equating to Aus $83,711) to King which went towards the balance of the purchase price for the 

property. On 30 June 1997 Roadmec International generated similar invoices for the same amounts — this 

time they were indisputably addressed to Gatt. 

 

107. On 8 July 1997 there was a meeting at Penza Construction’s offices attended by the Penzas, Mr Dalli and 

Mr Dalby. There is a manuscript note of the meeting, signed by Mr Dalby and the others present. The 

purpose appears to have been to discuss the amount due to Roadmec International from Gatt under the 

Gozo contract, its payment and certain matters connected with further work on the contract. The note 

records that any modifications made by Gatt so as to have the asphalting plant operational were to be 

agreed with Mr Dalby and any expenses incurred would be deducted from the balance due. On 2 November 

1997 Mr Meehan wrote on Roadmec International notepaper to Mr Charles Penza at Penza Construction 

about the Gatt contract at Gozo and enclosed “our” — presumably Roadmec International’s — 

reconciliation of the contract. He wrote, inter alia, that the calculations “do not include a calculation of [Mr 

Dalby’s] quarter share in [Gatt] which I understand is subject of a separate discussion”. On 14 November 

1997 Penza Construction generated a manuscript document which purports to show the “Total amount due 

to Roadmec/Glenn [Roadmec International/Mr Dalby]”. 

 

108. On 3 March 1998 Mr Meehan sent an internal note to his assistants at ACP in relation to the Gatt contract. 

He said this: 

 

“The selling price for the plant to [Gatt] is the sum of £320,000. I would be grateful if you could 

raise an invoice to this value. 

 

At the time of shipping ACP were responsible for freight charges and these were paid by [Gatt} to 

the sum of £10,348.23. Sue, would you please raise an internal debit note charging the contract 

with this value and crediting the sales ledger account. 

 

Roadmec International Limited has collected on our behalf the sum of £223,058.58 as at the 9 

December 1997. This sum should be credited against the sales ledger account for [Gatt] and 

charged against the inter-company account for Roadmec International Limited. Please liaise with 

Andrea Turner for the relevant entries. 

 

 This then leaves the following entries required to clear up this debtor: 

 

  1. the sum of £33,543.97, this amount will be dealt with by Andrea through inter-company 

accounts once we can track where this entry has gone to. 

 

  2. the sum of £39.22 which should be written off to small differences. 

 

  3. the sum of £89,000 which will be cleared off in due course.” 

 

109. Someone at some stage crossed out the figure of £89,000. The inference from this note is that ACP was 

directly interested in the Roadmec/Gatt contract, presumably because the plant which Mr Meehan refers to 

as having a selling price of £320,000 was an ACP RM750, which had been supplied by Roadmec 

International at the same figure of £320,000. As for the £33,543.97 payment to which Mr Meehan referred, 
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this was the payment which Penza Construction had made to King at Roadmec International’s request and 

which was applied towards the Aus $100,000 deposit on the property. One inference from Mr Meehan’s 

note is that ACP had been directly interested in the Roadmec International/Gatt contract and that, in so far 

as Roadmec International had made payments in connection with that purchase, it had been doing so on 

ACP’s behalf and that Mr Meehan’s note reflects his efforts to tidy up the inter-company account position 

as between ACP and Roadmec International. 

 

110. Reverting now to the property, Pacific granted various leases of parts of it. One was to Green West Pty 

Limited for a three month term ending on 26 April 1997 at a rent of Aus $1,069.12 per month, and then for 

a further term at what appears to have been a rent of Aus $1,261.13 per month. Another was to ACP 

Australia from 1 September 1996 at a rent of Aus $12,500 per month. Another was to GCM (Qld) Pty 

Limited from 1 September 1996 at a rent of Aus $2,000 per month. Another was a five year lease to 

Crowmont Investigative Consultants Pty Limited from 9 June 1997 at a rent of Aus $1,750 per month. 

 

111. The collection of rent was administered from ACP in Leicester under the instructions of Mr Dalby and Mr 

Meehan. Rent invoices would be sent to the tenants, who would send their cheques to ACP. They were then 

forwarded to Mr Curmi of ICS where they were banked at Mid-Med Bank in Malta. The accounts records 

for Pacific show that, during the period 28 May 1997 to 13 January 1999, out of total rent invoiced of Aus 

$515,972.60, Pacific received Aus $473,733,73. Analysis of the bank statements for the Mid-Med Bank 

shows that during the period 13 June 1997 to 6 April 1999 identifiable rent receipts of Aus $380,545.70 

were paid into Pacific’s account. Other payments totalling Aus $70,005.50 were also credited, including 

interest of Aus $5,059.12. Withdrawals from the account over the same period totalled Aus $449,169.01. 

 

112. Mr Dalby devoted some 14 pages of his witness statement to explaining the purchase of the property. Its 

essence was as follows. He started marketing ACP products in Australia in 1993 and in due course decided 

that the way to make ACP Australia’s business viable was to manufacture equipment there. To do this it 

needed to lease a factory and employ a local workforce. Steps were taken to find premises, and the property 

was found. However, Mr Dalby says the owners did not want to lease it, they wanted to sell the freehold. 

Mr Dalby said that ACP was not seeking to buy because it could not afford to and it was clear to him there 

was no reasonable prospect of NAB financing a purchase by ACP Australia. However, he was anxious that 

the purchase opportunity should not be lost, and his idea was that he, or a vehicle of his, should buy so that 

it could then let it on favourable terms to ACP Australia. Pacific was formed for the purpose of making the 

purchase, which Mr Dalby says was to his detriment and to ACP’s benefit. He says that ACP could anyway 

not have bought the property without the consent of both 3i and RBS under the terms of ACP’s agreements 

with them, and they would have refused their permission to a purchase by ACP; that none of the people 

who contributed to the purchase intended to profit from it, nor have they done so; that the property is now 

under a contract for a sale at Aus $1.2 million and that the net proceeds of sale will be likely to be no more 

than Aus $1,155,149.87; and that the rents received by Pacific do not represent profit either for Pacific or 

those who contributed towards the purchase price. He says the rents have in part been applied in (i) 

repayments due to Mr Chong’s companies (I come to those below, under the heading Wingspan, but 

comment here that any such payments appear to have been in discharge of Mr Dalby’s personal liabilities, 

not in discharge of any liabilities of the ACP group), (ii) the purchase of two second-hand crushers, which 

he says Gencor has since appropriated and sold for about Aus $450,000, and (iii) in meeting the general 

expenses of Pacific, including the fees payable to ICS and tax liabilities. He believes that actual rent 

receipts by Pacific have not exceeded the figure of Aus $380,554.70 given by Mr Hogg. He says the 

purchase has been of great benefit to ACP Australia, which has thrived since the purchase and paid a 

favourable rent. 

 

113. Mr Dalby explains the sources of the money paid towards the purchase of the property. He says the money 

from his Bank of Switzerland account represented commissions earned by him in the same way as he 

earned the Balfour Beatty commission, although in this case they were derived from Massenza SA, an 

Italian manufacturer of bitumen, emulsion and polymer equipment, which he introduced to new overseas 

markets. He said these transactions did not impinge on ACP’s business and that, save for bitumen tanks, 

Massenza’s equipment was not of a type which ACP usually supplied. He said he was introduced to 

Massenza by a business acquaintance, Tony Hill. 
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114. He said Burnstead had cash it could contribute to the purchase, and this was the original intention. But he 

said that by July 1996 ACP was suffering from critical cash flow difficulties and so on 31 July 1996 

Burnstead lent it £300,000, which had the effect of reducing the cash in Burnstead’s account to about 

£18,500. The payment of the £300,000 enabled ACP to make a number of payments on 31 July and 1 

August 1996. Mr Dalby says the expectation was that ACP could repay the £300,000 shortly afterwards, 

leaving Burnstead in a position to contribute to the purchase of the property. In fact, ACP did not repay it. 

What did happen is that ACP Australia paid Aus $626,000 towards the purchase, which Mr Dalby claims 

represented (i) a repayment by ACP Australia to Burnstead of the £300,000 which had been lent to ACP 

(but which does not appear to have been transferred by ACP to ACP Australia, but to have been disbursed 

elsewhere) and, therefore, (ii) a contribution by Burnstead of £300,000 towards the purchase of the 

property. 

 

115. Mr Dalby deals with the Roadmec International payments. He believes, consistently with the documents, 

that Roadmec International’s contribution towards the deposit on the property derived from the Gatt 

contract, and suggests they derived in particular from the supply of the paver and roller at a cost of 

£51,000. He denies Mr Hogg’s suggestion that the payment of this sum was made under an agreement 

under which he, Mr Dalby, had any personal benefit, although he does not explain the references in the 

documents which suggest that he was personally interested in Gatt. He says that Roadmec International’s 

contribution of its further Aus $83,711 was accounted for as a loan to Pacific. He says that Roadmec’s 

payment of the Aus $112.36 was also treated as a loan to Pacific (although Roadmec says it believed it was 

a loan to ACP). He says the balance of the purchase price — the Aus $35,305 paid by ACP Australia - was 

an advance to Pacific of part of the first quarter’s rent which would be due from ACP Australia under the 

lease of the property that Pacific was proposing to grant it. It is accepted that credit in the rent demands was 

given to ACP Australia for that payment. 

 

116. Against that complicated factual background, I come to the claimants’ assertion that there is no answer to 

their claim that the property belongs beneficially to them and that they are entitled to an account for the 

rents received by Pacific against Pacific, Mr Dalby and Mr Meehan. Having reviewed the evidence fairly 

fully, I have decided that I ought not to enter judgment for the claimants on any part of this claim. 

 

117. Having so decided, I do not propose to discuss at length the issues arising under this claim. I am disposed 

to accept (but do not decide) that, even on the basis of Mr Dalby’s evidence, the opportunity which he and 

Mr Meehan took for the purchase of the property arose in consequence of the search by ACP Australia of a 

factory to lease, and that it follows from the Regal principles that, absent an informed prior consent to their 

activities by the claimants (and it is not suggested there was any), the claimants have a strong case against 

Mr Dalby and Mr Meehan and/or against Pacific for an account of the profit achieved as a result of the 

property purchase. 

 

118. Moreover, Mr Francis was also disposed to accept that, if — contrary to his argument — the purchase did 

infringe the “no profit” principle, then Morritt J’s decision in Carlton v Halestrap & Ors (1988) 4 BCC 538 

supported the further conclusion that Pacific became a constructive trustee of the property for the claimants 

and would be accountable to them for the rents it had received from the lettings. However, that authority 

also shows that if the fiduciary has put up his own money towards the purchase, then he is entitled to be 

repaid what he put up. In this case Mr Dalby provided £150,000 towards the purchase and, at least on the 

face of it, he would therefore be entitled to be repaid that on the accounting exercise which would follow if 

the property is held on trust for the claimants. 

 

119. I say “on the face of it” because Mr Pymont challenges the suggestion. He referred to an ACP letter written 

by Mr Dalby to Schembri on 28 June 1996 which appears to show that Massenza was a contact known to 

Mr Dalby in the context of his role as an ACP director and he says it follows that if, as Mr Dalby claims, 

his Bank of Switzerland account represented Massenza commissions, then they must be commissions for 

which Mr Dalby is accountable to ACP for like reasons as he is, as I have held, accountable for the Balfour 

Beatty commission. Therefore, Mr Pymont submitted, that part of the contribution to the purchase price of 

the property was really a contribution of ACP’s money, not Mr Dalby’s, so that there can be no question of 

there being any obligation on the claimants to have to account to Mr Dalby for the £150,000. 
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120. Mr Pymont may be right about that, although I think he would also have to show that the commissions in 

the Bank of Switzerland account were held on constructive trust for the claimants. But the evidence about 

the Massenza connection is anyway so exiguous that I am not prepared on this application to rule finally in 

the claimants’ favour on the point. I simply do not know enough about the matter and consider that it would 

be unfair to deprive Mr Dalby of the opportunity of defending his position in relation to this at trial. Mr 

Pymont relied also on Mr Dalby’s failure to date to provide bank statements of his Swiss account, but I do 

not regard that as requiring me to take a different view on this point. Those statements, if and when they are 

produced, may or may not illuminate it. An order has been made for their production, and Mr Francis told 

me that Mr Dalby has sought their provision by the Bank of Switzerland. In the meantime, no order has 

been made preventing Mr Dalby from asserting what he does about the source of the money in that account, 

and I do not consider that I ought on this summary application to draw any inferences adverse to Mr Dalby 

merely because he has not yet produced the statements. 

 

121. Mr Pymont also submitted that anyway it is no part of Mr Dalby’s case that he personally contributed to the 

purchase of the property. His case is that the true position is reflected in the Pacific accounts, which were 

prepared on the basis of Mr Meehan’s instructions to ICS, and which purport to show that the purchase was 

financed by interest free loans to Pacific by Roadmec International and ACP. As to the loan allegedly made 

by ACP, Mr Pymont submitted that any such loan would be the fruit of self-dealing between Mr Dalby and 

Mr Meehan (via Pacific) and ACP, the company of which they were both directors, and so ACP is entitled 

to avoid the suggestion that it made any such loan; and given that the defendants’ own documents assert 

that ACP money was applied towards the purchase, it must therefore follow that it was so applied as a 

purchaser, not as a lender. As to Roadmec International, I have earlier outlined what Mr Pymont said about 

its contribution to the purchase: and he is entitled to say that even Mr Dalby’s evidence does not justify the 

conclusion that it provided its money as a purchaser. 

 

122. I regard Mr Meehan’s explanation of the sources of finance for the purchase of the property with 

considerable suspicion and I doubt if they provide any reliable guide as to the beneficial ownership of the 

property. My present view is that a rather better guide as to that is to identify who provided the money that 

actually went towards the purchase and on what basis they did so. 

 

123. The answer to that is that it was apparently provided by (i) ACP Australia, (ii) Roadmec, (iii) Roadmec 

International, and (iv) Mr Dalby. Since I do not see how Mr Dalby and Mr Meehan could validly give 

themselves, via Pacific, an interest free loan of ACP Australia’s money, my provisional view is that ACP 

Australia’s contribution should be regarded as having been provided as a purchaser and as having given it a 

corresponding beneficial interest, which would not have been divested from it by Mr Meehan’s subsequent 

book entries. Roadmec admits it provided its money by way of a loan to ACP, so that the further inference 

is that ACP’s application of that money towards the purchase thereby gave ACP a like corresponding 

beneficial interest. The Roadmec International contribution is obscure. Since it is obscure I am reluctant to 

declare on this summary application that it has no interest, and my reluctance is not materially lessened by 

the absence of any appearance by Roadmec International before me. If the court is to be asked to make a 

declaration as to rights of property, being a declaration which will exclude someone who might at least 

arguably have an interest, then I consider that it must first be satisfied as to the evidential basis for the 

declaration it is being asked to make. Mr Pymont fairly concedes that there are some unanswered questions 

about Roadmec International’s role in this matter. Since it appears to have made a decision not to defend 

the action, it is unlikely that it will take any part at a trial and so will not itself provide further illumination. 

But Mr Dalby, Mr Meehan and Pacific would take part in the trial, the first two would be witnesses and 

their evidence will enable the true position with regard to Roadmec International to be explored further, if 

not necessarily wholly resolved. As for Mr Dalby I have already accepted that I consider a question arises 

as to whether the money he provided belonged to him beneficially or is money for which he has always 

been accountable to ACP or was held on constructive trust for it. If it belonged to him beneficially, then 

even if the claimants establish that the property belongs to them, he would be entitled to be repaid what he 

provided. That sum would therefore probably have to be brought into account on any claim by the 

claimants to an account of the rents received by Pacific. So also, if there is anything in the point, would the 

Aus $450,000 which Mr Dalby says the claimants have received from the sale of the two crushers that were 

apparently originally bought with the rents from the property. Mr Dalby’s evidence about that is imprecise 

and vague. But I feel unable on this application to reject it as incredible and untrue. 
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124. The result is that I have decided that all claims relating to the property and its rents must be determined at 

trial. I do not consider that there are any aspects of the claim that are so clear that I can usefully make 

orders or declarations about them at this stage. 

 

C. Wingspan Enterprises Limited (“Wingspan”) 

 

125. Until about June 1995 Mr Dalby controlled Wingspan, another British Virgin Islands company. Like 

Burnstead, it was administered by Augres Secretaries, and Mrs Whiteside was the main contact for the 

passing of information and instructions. 

 

126. In about March 1994 Mr Dalby or Mr Meehan entered into arrangements with a Malaysian company for the 

investment by it of £1 million in ACP Holdings. This was Paving Plant & Processes (M) Sdn Bhd (“PPP”), 

a company in which a Mr Chong ultimately had an interest. The method was that (a) ACP Holdings would 

issue shares to PPP for an investment of £700,000 and (b) a PPP subsidiary called Sumbangan Pasifik (M) 

Sdn Bhd (“Sumbangan”) would take a 71 per cent interest in Wingspan (with the remaining 29 per cent 

being held by or for Mr Dalby) and ACP Holdings would then issue further shares to Wingspan in 

consideration of an investment of £300,000 which was to be lent by PPP to Sumbangan for that purpose. 

 

127. These arrangements are reflected in some draft minutes of a directors’ meeting of ACP Holdings held on 23 

March 1994 and attended by Mr Dalby, Mr Meehan, Mr Lockington and Mr Oldroyd. The minutes also 

recorded a proposal to issue shares in ACP Holdings to Royal Bank of Scotland Plc, the ACP group’s bank, 

in return for a continued overdraft facility of £1.5 million. 

 

128. The arrangements were put into effect in 1995. The outcome was that, in exchange for a subscription of 

£300,000 deriving from a loan by Sumbangan to Wingspan, ACP Holdings issued 1873 “A” Ordinary 

shares to Wingspan, which it retained until the Gencor acquisition in November 1997. Wingspan’s issued 

share capital was, or became, US $480,000 divided into 480,000 shares of $1 each, of which 340,800 (71 

per cent) were issued or transferred to Sumbangan and 139,200 (29 per cent) were issued to nominees for 

Mr Dalby. Mr Dalby also transferred to Wingspan his personal holding of 969 Ordinary Shares in ACP 

Holdings for £1, and Wingspan also continued to hold these shares until the Gencor acquisition. In 

addition, and in consideration of its investment of £700,000, PPP was allotted 1404 “A” Ordinary Shares in 

ACP Holdings, which it also retained until the Gencor acquisition. 

 

129. In August 1997 Gencor displayed its interest in acquiring the ACP group. In September 1997 it offered to 

acquire it for £2 million cash and the issue of some Gencor Common Stock. At the same time Mr Dalby 

engaged in an acquisition of Sumbangan’s 340,800 shares in Wingspan. This was negotiated by Stones 

Porter, Sumbangan’s solicitors, and by Spearing Waite, Mr Dalby’s solicitors. Spearing Waite were also 

acting for the proposing vendors in the Gencor acquisition. 

 

130. Agreement for the acquisition by Mr Dalby of the Sumbangan shares was reached. Its terms are recorded in 

a draft agreement in evidence and an agreement in this form was executed on 13 November 1997, the same 

date as that of the agreement for Gencor acquisition. The terms were that he was to buy Sumbangan’s 

340,800 shares in Wingspan for £324,649. It was to be completed contemporaneously with the completion 

of the Gencor acquisition and on completion Mr Dalby was to pay to Sumbangan both the purchase price of 

£324,649 and an amount of £300,000 acknowledged to be outstanding from Roadmec to PPP. If the money 

due from Mr Dalby was not paid in full within three months of completion, then the overdue amount was to 

carry interest at 10 per cent per annum compounded monthly. Mr Meehan guaranteed the due payment to 

Sumbangan of what was due from Mr Dalby, and in consideration of that (and an extra £1) on 13 

November 1997 Mr Dalby assigned to Mr Meehan the benefit of a life policy on his life, the sum assured 

being £750,000. 

 

131. The due discharge by Mr Dalby of his obligations under this agreement therefore required the prompt 

payment by him to Sumbangan of £624,649. ACP’s complaint is that he sought assistance in discharging 

this personal liability by the diversion to PPP of money owed to ACP under contracts with an Egyptian 

company called Transworld for Development & Trading Co (“TDTC”). The facts are as follows. 
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132. In June 1996 Mr Dalby, on behalf of ACP, gave quotations to TDTC for the supply of an RM1000 Mobile 

Batch Production Asphalt Plant. In July 1996 he appointed TDTC ACP’s exclusive dealer and sales agent 

in Egypt. TDTC placed orders with ACP for the supply of various pieces of equipment and on 30 

December 1996 ACP rendered three invoices to TDTC for US$322,000, US$499,100 and US$499,100 

respectively. Payment in each case was to be made by letter of credit but the beneficiary was not ACP but 

Asphalt & Crushing Plant (Asia) Sdn Bhd (“ACP Asia”). ACP Asia had been set up by Mr Dalby in 1993 

as a joint venture company between ACP International Limited (another subsidiary of ACP Holdings) and 

PPP. All parties agreed that ACP Asia was required to account to ACP for the full value of these proceeds. 

 

133. Payment of the first invoice, for US$322,000 was duly made to ACP Asia. Problems arose with the 

payment of the other two. The letters of credit for them expired and payment was to be made by a bill of 

exchange drawn on TDTC. The collection instruction to ACP Asia’s bank accompanying the bill included 

an instruction to obtain a guarantee for the payment from TDTC’s bank. Such a guarantee was not given 

and payment was not made. There were then said to be difficulties with the plant that had been supplied 

and the result was that TDTC refused to pay the full amount. Mr Dalby made representations to TDTC and 

in due course, in about November 1997, TDTC made two payments of US$200,000 and US$400,000 and 

Mr Dalby gave instructions to solicitors to take action to recover the balance. This was of course the time 

of the Gencor acquisition. Instructions with regard to this were still being given at the time that Mr Dalby 

and Mr Meehan were dismissed from the group in January 1999. 

 

134. On 10 November 1997 Mr Meehan sent an ACP fax to Binaan Setegap Berhad (“Setegap”), for the 

attention of Mr Allan Chin Kong Yaw (“Mr Chin”). Setegap was the parent company of PPP, which was 

the parent of Sumbangan. Mr Meehan referred to “the Egyptian problem”, a reference to the TDTC 

contracts, and said that in view of that “we would like to defer the whole of the monies payable to 

Sumbangan for three months, but I must emphasise that this is not in any way conditional on the receipt of 

the Egyptian monies so you would receive your monies regardless three months after completion.” 

 

135. On 12 November 1997 Stones Porter, solicitors for PPP, sent a reply to that fax to Spearing Waite, 

solicitors for ACP Holdings. That was to the effect that PPP agreed to a deferred payment of the whole 

£624,649 on the basis of an enclosed draft agreement. An agreement in that form was then executed 

separately on behalf of ACP Holdings (by Mr Meehan) and, as a deed, by ACP (by Mr Moore and Mr 

Meehan). Both were in the same form. They were each addressed to PPP and provided as follows: 

 

“We are writing to confirm our agreement regarding the application of USD 998,000 which may 

be received through [ACP Asia] in relation to the [TDTC] contract in Egypt whether such sums 

are received from Egypt or from Hongkong Bank Malaysia Berhad through documentary credit 

reference no. OBCPJA9727O3 COR. We hereby direct that all and any such payment received 

shall be paid by [ACP Asia] to yourselves in satisfaction of amounts due to you and Sumbangan 

pursuant to an agreement dated 13 November 1997 and in relation to the transfer of the issued 

share capital of [Wingspan] subject to your agreement to refund any balance over and above such 

amounts to us.” 

 

136. The effect of this was that ACP’s right to receive the payment due to it from ACP Asia under the TDTC 

contracts was assigned to PPP and Sumbangan in or towards satisfaction of (i) Mr Dalby’s liability to 

Sumbangan under the Wingspan share acquisition agreement and (ii) Mr Meehan’s liability as a guarantor 

of Mr Dalby’s obligations. 

 

137. One of the documents recovered from Mr Meehan’s home under the search order I made on 22 April 1999 

was a PPP schedule showing the state of account between Mr Dalby and PPP as at 31 January 1999. This 

shows a net balance of £145,528.43 still due from Mr Dalby, but also shows that PPP has received under 

the assignment two payments of US$199,950 and US$400,050 (total US$600,000) — both payments being 

described on the schedule as “from Egypt”. It also shows further payments to have been made by Spearing 

Waite (£45,000), Swallow (US$50,000 and US$20,000) and Pacific (US$30,000). The net amount of 

£145,528.43 still due was arrived at after converting the dollar payments into sterling at agreed exchange 

rates referred to on the schedule. The claim on this part of the application is for judgment against Mr Dalby 
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and Mr Meehan for US$600,000 by way of compensation for their misapplication of that part of ACP’s 

debt towards the discharge of their personal liabilities under their agreement with Sumbangan of 13 

November 1997. ACP also asks for an account of any further payments that have been made to PPP under 

the assignment since 31 January 1999. 

 

138. Mr Dalby covered many pages of his witness statement in explaining these transactions, and in setting them 

in what he would say was their proper context, but I do not propose to extend an already overlong judgment 

by setting out his explanations. I understand him to accept that the assignment to PPP involved the 

disposition of an asset of ACP. I do not understand him to contend that it was disposed of in or towards 

discharge of an obligation owed by ACP, and I am satisfied it was not. It was simply an example of Mr 

Dalby and Mr Meehan applying ACP’s money towards the discharge of their own liabilities. Mr Dalby’s 

defence appears to be that his various transactions with PPP and Sumbangan were all exclusively for 

ACP’s benefit. At the beginning of the relationship with Mr Chong ACP benefited by the receipt of much 

needed investment, without which Mr Dalby says it would have failed. The events of November 1987 are 

said to have benefited ACP by facilitating the Gencor acquisition itself. 

 

139. I do not accept that there is any substance in Mr Dalby’s argument, or that they provide any answer to this 

claim. The short point emerging from a long story is that the purpose of the assignment to PPP was to 

enable Mr Dalby and Mr Meehan to enjoy a personal profit at the direct expense of ACP by using its 

money for the purpose of reducing their personal liabilities. I will order an account of all moneys paid to 

PPP under the assignment and payment of the sums due under such account. I will also make an order 

against both of them for an interim payment of US$600,000. 

 

D. Swallow International Limited (“Swallow”) 

 

140. Swallow was incorporated in Malta on 9 July 1996 and, like Pacific, is administered by ICS on behalf of 

Mr Dalby and Mr Meehan. Like Pacific, ICS is again the sole shareholder and director, but the shares are 

held beneficially by Mr Dalby and Mr Meehan in the proportions 95 per cent and 5 per cent. 

 

141. When the prospect of a sale of the ACP group emerged in August 1997 Mr Dalby and Mr Meehan 

conceived the idea that Swallow might acquire 3i’s shares in ACP Holdings and then sell them on to 

Gencor for a capital gain. This saga too has given rise to claims on this application, but in the light of the 

defendants’ evidence Mr Pymont has not pursued it and I will say no more about it. 

 

E. Mr Brett Dalby (“Brett”) 

 

(i) Salary payments 

 

142. Mr Meehan was responsible for the payroll records of the ACP group. They show that Mr Dalby’s son 

Brett (the second defendant) was employed by ACP from January 1997 to December 1998. He was a 

schoolboy, but was purportedly paid a salary of £24,000 a year. He was paid all his 1997 salary (less tax) 

by three payments in November 1997, December 1997 and January 1998 (the gross amounts in fact totalled 

£25,928.77); and he was paid £2,000 a month (less tax) in 1998. These sums were paid by BACS payments 

via ACP’s bank into an account at Midland Bank plc, Blaby, Leicestershire entitled “Mr G Dalby re Brett 

Lee Dalby”. The payments were all authorised by Mr Meehan. ACP accounted to the Inland Revenue for 

the tax deducted at source and paid employer’s National Insurance contributions at 10 per cent of Brett’s 

salary, totalling £4,800 over 24 months. The total sum of salary, tax and contributions paid out in respect of 

Brett’s employment was £52,728.77. 

 

143. This exercise, for which Mr Dalby and Mr Meehan were both responsible, was an inexcusable 

misapplication of ACP money. I need say little about it, because Mr Francis has not resisted this part of the 

claim. Reducing Mr Dalby’s explanation to its essentials he proposed to Mr Meehan that he, Mr Dalby, 

should have a salary increase and that the increased salary should be “notionally paid to Brett”. Mr Meehan 

agreed and it was done. It appears that the purpose of the arrangement was to enable the pretence to be 

made the Inland Revenue that this was a separate head of income properly earned by Brett, whereas in fact, 

as Mr Dalby admits, the money was regarded at all times as his, Mr Dalby’s. He alone operated the Blaby 
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account and Brett neither received any of the money nor even, so Mr Dalby claims, even knew anything 

about it. Brett has made a witness statement that supports this account. 

 

144. The purported increase in salary was anyway invalid. It only took effect after the Gencor acquisition, and cl 

5(2) of Mr Dalby’s service agreement provided that his salary of £130,000 a year was to “be reviewed by 

the Gencor Board based on performance of the Group and [Mr Dalby’s] performance.” That reference to 

Gencor was to Gencor Industries Inc, of which ACP was a sub-subsidiary. It was not open to Mr Dalby and 

Mr Meehan to purport to review Mr Dalby’s salary themselves. 

 

145. The present application seeks judgment against Mr Dalby, Brett and Mr Meehan for the salary wrongfully 

paid, or purportedly paid, to Brett. The claimants joined Brett as a defendant because they assumed, quite 

reasonably, that he had enjoyed the benefit of the payments, although it was plain that he had done nothing 

for ACP to earn them. In the light of the belated explanation now vouchsafed by Mr Dalby, they no longer 

seek judgment against Brett, who emerges as an innocent pawn in the operation. I will enter final judgment 

against Mr Dalby and Mr Meehan for the ACP money they wrongly misapplied in carrying out this 

exercise. That is not just the purported salary but also the associated tax and National Insurance payments. 

There will be final judgment against each of them for £52,728.77 

 

(ii) The Rover 

 

146. Mr Dalby also proposed, and Mr Meehan agreed, that ACP should also give Brett the free use of a car, an 

M registration Rover 216 Coupe. ACP purchased it under a hire-purchase agreement signed by Mr Meehan. 

It was with Wilson Finance Plc (“Wilson”), was dated 29 August 1997 and committed ACP to payments 

totalling £12,146.90, of which the last instalment included a £25 payment entitling ACP to acquire title to 

the car. Brett used the car from September 1997 onwards. ACP recovered it at the end of June 1999. During 

this period ACP paid a total of £7,816.10 to Wilson comprising the initial deposit of £1,000 and hire 

purchase instalments. 

 

147. Brett was involved in an accident with the car in December or January 1999, causing it substantial damage. 

He took it to repairers who repaired it at a cost of £3,029.14. Brett failed to pay the bill, and ACP had to 

pay in order to recover the car. The car was covered by ACP’s insurance, but prompt notice of a claim was 

not given at the time of the accident and ACP was advised by its insurance brokers in June 1999 that a 

claim would not succeed, so none was made. The problem was not just that the accident had happened so 

long before, it was also that the repairers were not ones the insurers would have recommended and they did 

not have the chance to inspect the car before work started. 

 

148. Brett admits he used the car — and had the accident — but says he was unaware that it belonged to ACP. 

He thought it was simply a generous present from his father. Mr Dalby confirms this, and says he first told 

Brett it was a company car in early 1999. 

 

149. Again, this exercise represented an inexcusable misapplication of ACP money, for which both Mr Dalby 

and Mr Meehan were equally responsible — Mr Meehan knew the car was to be provided to Brett and he 

agreed it would be all right if it was. Brett, however, was not providing any services to ACP, nor is there 

any suggestion that the purchase of the car was of any benefit to ACP: it was simply a gift to Brett at 

ACP’s expense. 

 

150. Following the recovery of the car from the repairers ACP came to an arrangement under which it paid 

£3,600.18 to Wilson in settlement of the outstanding hire purchase payments less £115.42 and sold the car 

for £400 more than that settlement figure. It now claims from Mr Dalby and Mr Meehan the £7,816.10 it 

paid in hire charges to Wilson during the time when Brett was using the car, plus the £3,029.14 it had to 

pay to the car repairers to recover the car, a total sum of £10,854.24. 

 

151. Mr Francis does not dispute that Mr Dalby and Mr Meehan are answerable to ACP for something in respect 

of this episode, but he said I cannot decide what the right amount is on this application. In particular, he 

said it would be essential to bring into the accounting exercise the value of the car, about which there is 

insufficient evidence. He also questioned whether I can or should find on this application that ACP could 
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not in fact have recovered the repair costs from its insurers. 

 

152. As regards the last point, I consider that Mr Francis is right. This is not the trial and I doubt whether I can 

or should attempt to rule finally on that question on this application. However, it appears to me clear that 

this episode at least involved the payment by ACP of hire charges amounting to £7,816.10 for the use by 

Brett of a car which was of no benefit to ACP. I am satisfied that Mr Dalby and Mr Meehan are answerable 

to ACP for the reimbursement of these payments, even if they may have a defence to the claim in respect of 

the repair costs. I will order an inquiry as to damages or compensation under this head of the claim and also 

order an interim payment of £7,816.10 by each of Mr Dalby and Mr Meehan. 

 

F. The overcharging claim 

 

153. This involves Mr Dalby, Mr Meehan, Roadmec International and Intermek. ACP’s business included the 

supply of filter cages, which are sieves used to sort rock into grades. Until about October 1995 ACP 

obtained its cages from Hilson Wire Products Limited (“Hilson”). From about then until about June 1998 it 

instead obtained them from Roadmec International. From June 1998 until about March 1999 (when Mr 

Hogg learnt what had been going on and stopped it) it obtained them from Intermek. 

 

154. The complaint is that it is said that both Roadmec International and, later, Intermek obtained their supplies 

of cages from Hilson at the latter’s ordinary prices, but then supplied them to ACP at grossly inflated 

prices. It is said there is no reason why ACP could not have continued to obtain them from Hilson at the 

prices at which Hilson supplied Roadmec International and Intermek. 

 

155. ACP’s complaint is well illustrated by the evidence. On 3 April 1997 ACP placed a purchase order with 

Roadmec International for 960 cages at £11 each, a total of £10,560 exclusive of VAT. On 7 April 1997 

Roadmec International placed a purchase order with Hilson for 960 cages at a cost of £5 each, a total of 

£4,800 exclusive of VAT. The order provided for delivery to ACP and was in the form of a standard order 

that had been generated on ACP’s computer system. Hilson acknowledged Roadmec International’s order 

by a fax to Roadmec International dated 10 April 1997 addressed for the attention of Mr Meehan — who 

was Roadmec International’s secretary. Hilson’s invoice for the goods dated 28 June 1997 was addressed to 

Roadmec International. The cages were delivered to ACP on 21 August 1997 under a delivery note dated 

28 June 1997 from Hilson to Roadmec International. Roadmec International then invoiced ACP for the 

cages at the inflated price to which I have referred, the invoices being also generated on ACP’s own 

computer system. ACP administered the payment of Roadmec International’s invoices to Hilson. This is 

illustrated by an ACP fax dated 27 February 1998 from Martine Knight, Mr Meehan’s personal assistant, to 

Hilson, the subject being various Roadmec International orders and Hilson invoices. 

 

156. The above transaction is merely an example. ACP has analysed the transactions between ACP, Roadmec 

International and Hilson. It reveals that ACP paid Roadmec International £347,433.28 for cages that the 

latter purchased from Hilson for £183,552.74, a difference of £163,880.54. It is clear that Mr Meehan was 

at the centre of the cage ordering operation, both at ACP and at Roadmec International. On 6 January 1997 

Mr Hilditch, Hilson’s managing director, sent him Hilson’s 1997 price list for cages, with copies also to Mr 

Dalby and Mr Firth. The prices for standard cages were £5 and £5.60. Prices at £17.95 and £4.50 are also 

added in manuscript for two other items, but it is not suggested they were the subject of any relevant orders. 

The quotation is headed “Roadmec International Ltd (ACP Group)” and the prices quoted are “per cage, 

delivered Leicester, and ex-VAT...”. Mr Meehan appears to have been assisted in the matter from January 

1997 onwards by his assistant Martine Knight, who wrote to Mr Mistry at Hilson on 23 January 1997 to 

introduce herself. She said: 

 

“I would like to introduce myself as the person who will be dealing with the liaison between 

yourselves and Roadmec International/ACP with regard to Purchase Orders for cages. You will 

still continue to speak on a daily basis to our ACP Purchase Department, but all paperwork 

pertaining to these orders will be processed through myself.” 

 

157. On 5 June 1997 Mr Hilditch wrote to Mr Meehan at ACP to notify him of a move by Hilson into a new 

building. On 21 January 1998 he sent him, again at ACP, Hilson’s 1998 price list, again prepared for 
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“Roadmec International Ltd (ACP Group)”. This showed that the prices for the two standard cages had 

gone up to £5.25 and £5.85 respectively. 

 

158. In about June 1998 Intermek took over Roadmec International’s role in the supply of cages to ACP. A 

sample order in evidence is one dated 22 June 1998, by which ACP ordered 1276 cages from Intermek at 

£11 each (VAT exclusive), a total cost of £14,036, although on 2 September 1998 Mr Tibbles of Intermek 

wrote to Mr Oakes of ACP informing him that it would be necessary to increase the price of the standard 

cage to £1,250 “due in main to increased manufacturing and material costs”. On 19 March 1999 — 

following the removal of Mr Dalby and Mr Meehan from the scene — ACP was able to place an order with 

Hilson for the supply of 960 cages at just £9.45 each (exclusive of VAT), a total of £9,072. A profit and 

loss account for Intermek for the nine-month period to 31 January 1999 shows its turnover for cages to 

have been £56,826, at a cost of £24,325, a difference of £32,501. 

 

159. The claim against each of Mr Dalby and Mr Meehan is for £163,880.54 (in respect of the Roadmec 

International transactions) and £32,501 (in respect of the Intermek transactions). The claim for the first 

amount is also made against Roadmec International. There is now no like claim against Intermek, which 

was dissolved in March 2000. The pleaded allegation against Messrs Dalby and Meehan is that they were 

parties to a dishonest inflation of the price at which ACP purchased cages from Roadmec International and 

Intermek. 

 

160. This claim is roundly disputed by Mr Dalby, who denies he or Mr Meehan had any interest in Roadmec 

International or Intermek. He says he believes Roadmec International was set up by Mr Tibbles and was 

controlled by him until he went to Australia in 1996 when, Mr Dalby said, Mr Tibbles told him he was 

going to resign as a director. He said Mr Tibbles returned from Australia in about May 1998 when he set up 

Intermek and thereafter controlled it. 

 

161. Mr Dalby has given an extensive explanation as to why he says there is a good defence to this claim. He 

said that until about 1993 ACP purchased its cages from one or other of three companies, of which Hilson 

was one, who operated a cartel and charged £11 or £12 a cage. ACP was apparently a bad payer, which 

resulted in a stop in its supplies from time to time and it had to move between suppliers to obtain its 

requirements. Mr Dalby said he asked Mr Tibbles, ACP’s production director, to find an alternative source 

of supply, and this led to Mr Tibbles discovering that another small supplier of cages was on the point of 

failure and was willing to sell its filter cage machine. 

 

162. This led to a discussion as to whether ACP should buy it and make its own cages, which Mr Dalby did not 

favour, partly because Mr Dalby said ACP could not afford to buy the machine. Mr Tibbles then proposed 

that he should buy it and supply ACP. Mr Dalby agreed, and offered Mr Tibbles the use of a barn at his 

home from which he, through Roadmec International, then started producing cages for ACP. Mr Dalby said 

he believed ACP paid Roadmec International slightly less for the cages than it had paid the cartel. There is 

a dispute on the evidence as to the cost of such a machine. There is no dispute that a machine was installed 

in Mr Dalby’s barn and the view of Mr David Lane, who claims to have installed it (although Mr Dalby 

disputes that he did), is that it would have cost between £8,000 and £10,000. Against this, Mr Meehan’s 

recollection is that the machine cost between £20,000 and £25,000 and Mr Dalby said it cost about 

£25,000. 

 

163. Mr Dalby said that, following this, he had a meeting with Mr Hilditch of Hilson, showed him the machine 

and explained ACP’s arrangement with Roadmec International. He told him he had worked out that the 

prime cost of producing each cage was £5 and, untruthfully, that ACP was considering going into 

competition with Hilson and the other cage producers. Mr Dalby said that this led to a visit by Mr Hilditch 

to Roadmec International as a result of which the latter’s machine was moved to Hilson’s premises in 

return for which Hilson agreed to produce machines for Roadmec International at cost price and undertook 

to keep 1,000 cages on hand at all times so as to satisfy Roadmec International’s needs. 

 

164. Mr Dalby said he regarded this as an extremely satisfying outcome. Quite why I do not understand since 

the main beneficiary of his piece of bluffing appears to have been Roadmec International, in which he 

disclaims that he or ACP had any interest. For reasons that are unexplained Hilson was apparently prepared 
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to supply Roadmec International with its cages at cost. Roadmec International, which was now doing 

precisely nothing with regard to the manufacture or supply of cages, was then able to sell them at a 

substantial mark up to ACP. Its outlay in the whole venture seems to have been at most some £25,000, 

which was the key to its later ability to enjoy the enormous profits I have referred to. As far as I can see, the 

main benefit which Mr Dalby claims that ACP derived from the exercise was that Roadmec International 

allowed it credit which alleviated what would otherwise have been a serious cashflow problem. The real 

benefit, however, accrued to Roadmec International and, later, Intermek, which purchased from Roadmec 

International the machine which was apparently still at Hilson’s premises. 

 

165. I find Mr Dalby’s explanation about all this close to incredible. Even after reading it, the picture I am left 

with is that this appears to have all the hallmarks of having been a cosy little arrangement under which 

Roadmec International and Intermek profited at ACP’s expense, a profit of which Mr Dalby and Mr 

Meehan (ACP directors) and Mr Tibbles (an ACP employee) were the architects. 

 

166. I remind myself, however, that the pleaded allegation is that this was an exercise in dishonesty by Mr 

Dalby and Mr Meehan. I am reluctant to make any such finding against them in relation to this issue on this 

application. There is too much about it I do not understand. In particular, I feel unable to make any finding 

that either Mr Dalby or Mr Meehan had a beneficial interest in Roadmec International or Intermek, or were 

deriving some secret profit from the operation. In short, even though I have considerable suspicions about 

Mr Dalby’s account, I do not regard as fanciful the possibility that he may be able to establish it at a trial. If 

he can, he and Mr Meehan may have a defence to the claim. I refuse to give summary judgment on this part 

of the application. 

 

G. Mr Dalby’s expenses 

 

167. A recurrent theme of Mr Dalby’s evidence is that the ACP group was always on the edge of insolvency and 

was only saved from it by his selfless devotion to the obtaining of financial assistance from others 

(including himself, through Burnstead and Pacific) and Mr Chong’s companies. ACP’s cash resources were 

not so limited, however, as to prevent Mr Dalby from procuring it to indulge Brett in the relatively minor 

way I have referred to or, more particularly, to incur substantial expenditure for his own benefit. Mr Hogg’s 

investigations have not satisfied him that this expenditure was justified. They include expenses totalling 

£14,922.25 for purchases in relation to Peatling Lodge, Mr Dalby’s house; labour costs for work done there 

totalling £11,973.58; transactions on ACP credit cards totalling £62,386.35; cash payments totalling 

£2,467.95 where the purpose of the payments has been disclosed; and cash payments totalling £25,900.97 

where it has not. 

 

168. Mr Dalby admits ACP has rendered services to and made purchases for him. He says it was all done 

lawfully and openly and that if any transaction has not been properly recorded or accounted for he was 

unaware of it. He has not sought to explain each of the many payments referred to in the evidence and 

asserts that it would be a burdensome and inappropriate for him to have to undertake that exercise on this 

application. 

 

169. I do not have to rule on this part of the claim. Mr Francis admits that Mr Dalby has to account properly for 

all the payments in question and Mr Dalby is prepared to submit to an order that such an account should be 

directed and taken. I will make such an order. 
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HYPERION FUND, L.P., Plaintiff,
v.

SAMARIUM TECHNOLOGY GROUP,
LTD.; Samarium Capital, Ltd.;
Volkmar G. Hable, Defendants.

2:07–cv–07505–FMC–RCx
|

Signed 01/29/2009

Attorneys and Law Firms

Brian Thomas Corrigan, Corrigan and Morris, Santa Monica,
CA, Stanley C. Morris, Corrigan and Morris, Los Angeles,
CA, for Plaintiff.

Volkmar G. Hable, Austria, Europe, pro se.

Rebecca Forman, Brandon S. Reif and Attorneys APC, Los
Angeles, CA, for Defendants.

ORDER GRANTING IN PART AND DENYING
IN PART DEFENDANT'S MOTION TO DISMISS

THE THIRD AMENDED COMPLAINT

FLORENCE–MARIE COOPER, UNITED STATES
DISTRICT JUDGE

*1  This matter is before the Court on Defendant Volkmar
G. Hable's Motion to Dismiss the Third Amended Complaint
(docket no. 89), filed December 16, 2008. The Court has read
and considered the moving, opposition, and reply documents
filed in connection with this motion. The Court deems this
matter appropriate for decision without oral argument. See
Fed. R. Civ. P. 78(b); Local Rule 7–15. Accordingly, the
hearing set for February 2, 2009, is removed from the Court's
calendar. For the reasons and in the manner set forth below,
the Court hereby GRANTS IN PART AND DENIES IN
PART Defendants’ Motion to Dismiss the Third Amended
Complaint.

I. FACTUAL BACKGROUND
AND PROCEDURAL HISTORY

Plaintiff Hyperion Fund, L.P. (“Hyperion”) is a Colorado
limited partnership doing business in Santa Monica,
California. (3d Compl. ¶ 1.) On January 26, 2007, Hyperion
entered into a Stock Purchase Agreement with Defendant
Samarium Technology Group, Ltd. (“Samarium Tech”).
(3d Compl., Ex. 1.) Samarium Tech and a related entity,
Samarium Capital, Ltd. (“Samarium Capital”), are both
British Virgin Islands companies headed by Chairman and
Chief Executive Officer Volkmar G. Hable (“Dr. Hable”).
(3d Compl. ¶¶ 2–4.) Under the terms of the agreement,
Plaintiff agreed to sell 18 million shares of a third company,
called BioStem, Inc., to Samarium Tech for $14.4 million.
(Id., Ex. 1.) Within five days of the execution of the
agreement, Samarium Tech was to wire $9 million to an
attorney-client trust account of a fourth company, called
Corporate Legal Services, LLP, in Santa Monica. (Id. at 1.)
In addition, Samarium Tech was to deliver (by overnight
courier) $5.4 million worth of Samarium Tech “Preference
Shares Class AAA” to Corporate Legal Services. (Id. at 2.)
Once Corporate Legal Services received Samarium Tech's
payments, it would send Samarium Tech share certificates for
the BioStem stock. (Id.) Although the agreement states that
it is between Hyperion as “the Seller” and Samarium Tech as
“the Purchaser,” it is signed by one Reid Breitman as both
President of Hyperion and as Managing Member/President of

Caladan Holdings, LLC. 1  (Id. at 11.) There is also a (rather
illegible) signature on behalf of Samarium Tech, but no name
or title of this signatory is printed on the document. (Id. at 11.)

1 Plaintiff also refers to Mr. Breitman as Hyperion's
counsel. (Compl. ¶ 15.)

Samarium Tech did not wire the $9 million. (3d Compl.
¶ 36.) On March 22, 2007, Samarium Tech transferred
312,138.8283 shares of Samarium Tech preferred stock to
Hyperion, apparently in satisfaction of the $5.4 million stock
transfer term in the agreement. (Id. ¶ 37.) Samarium Tech also
sent Hyperion a share certificate for 832,369.9421 shares as
collateral to persuade Hyperion to give Samarium Tech more
time to come up with the $9 million cash payment. (Id.) In
July 2007, Dr. Hable allegedly caused Samarium Tech and/
or Samarium Capital to liquidate its assets (worth over $880
million), and distributed these assets to shareholders of the
two entities, but excluded Hyperion. (Id. ¶ 40.) On August
20, 2007, Dr. Hable e-mailed Mr. Breitman to inform him that
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Samarium Tech would not purchase the BioStem stock. (Id.
¶ 39.)

*2  On October 18, 2007, Plaintiff filed suit in Los Angeles
Superior Court, alleging causes of action for breach of
contract, breach of fiduciary duties, negligence, conspiracy,
and avoidance of fraudulent transfer. Defendants Samarium
Tech and Dr. Hable removed the suit to this court and filed
a motion to dismiss for failure to join indispensable parties
(Fed. R. Civ. P. 12(b)(7)) and for failure to state a claim
upon which relief can be granted (Fed. R. Civ. P. 12(b)(6)).
The Court dismissed Plaintiff's conspiracy claim pursuant
to Rule 12(b)(6) and denied the motion to dismiss in all
other respects. (Order dated March 25, 2008.) On August
20, 2008, the Court granted the Law Offices of Brandon S.

Reif's motion to withdraw as counsel for Samarium Tech. 2

On November 4, 2008, the Court granted Plaintiff leave to file
a third amended complaint. Plaintiff filed its Third Amended
Complaint on November 17, 2008, which joined Samarium
Capital as an additional Defendant, contained additional alter
ego allegations directed at all three Defendants, and asserted
an additional promissory fraud claim. Defendant Dr. Hable
now moves to dismiss Plaintiff's Third Amended Complaint.

2 To date, Defendants Samarium Tech and Samarium
Capital are not represented by counsel.

II. LEGAL STANDARD

Rule 12(b)(6) of the Federal Rules of Civil Procedure permits
a defendant to seek dismissal of a complaint that “fail[s] to
state a claim upon which relief can be granted.” Fed. R. Civ.
P. 12(b)(6). All material factual allegations in the complaint
are assumed to be true and construed in the light most
favorable to the plaintiff. Nursing Home Pension Fund, Local
144 v. Oracle Corp., 380 F.3d 1226, 1229 (9th Cir. 2004)
(“The general rule for 12(b)(6) motions is that allegations of
material fact made in the complaint should be taken as true
and construed in the light most favorable to the plaintiff.”)
(citing Burgert v. Lokelani Bernice Pauahi Bishop Trust, 200
F.3d 661, 663 (9th Cir. 2000) ). However, the Court “is not
required to accept legal conclusions cast in the form of factual
allegations if those conclusions cannot be reasonably drawn
from the facts alleged.” Clegg v. Cult Awareness Network,
18 F.3d 752, 755 (9th Cir. 1994) (internal citations omitted);
see also Bell Atl. Corp. v. Twombly,–––U. S.––––, 127 S.
Ct. 1955, 1964–1965, 167 L.Ed. 2d 929 (2007) (“While a
complaint attacked by a Rule 12(b)(6) motion to dismiss does

not need detailed factual allegations, a plaintiff's obligation to
provide the ‘grounds’ of his ‘entitle[ment] to relief’ requires
more than labels and conclusions, and a formulaic recitation
of the elements of a cause of action will not do.”)

In ruling on a 12(b)(6) motion, a court generally cannot
consider material outside of the complaint (e.g., facts
presented in briefs, affidavits, or discovery materials). See,
e.g., Knievel v. ESPN, 393 F.3d 1068, 1076 (9th Cir. 2005).
A court may, however, consider exhibits submitted with the
complaint, as well as documents that are referred to in the
complaint whose authenticity no party questions. Id.; Shwarz
v. United States, 234 F.3d 428, 435 (9th Cir. 2000) (citing
Branch v. Tunnell, 14 F.3d 449, 453–54 (9th Cir. 1994) ).

If the Court dismisses the complaint, it must decide whether to
grant leave to amend. Denial of leave to amend is “improper
unless it is clear that the complaint could not be saved by any
amendment.” Livid Holdings Ltd. v. Salomon Smith Barney,
Inc., 416 F.3d 940, 946 (9th Cir. 2005) (citation omitted).

III. DISCUSSION

Defendant Dr. Volkmar G. Hable moves to dismiss
Plaintiff's Third Amended Complaint for failing to plead its
claims pursuant to the heightened pleading requirement for
averments of fraud, and for failing to sufficiently plead an

alter ego theory of liability against Dr. Hable. 3

3 Plaintiff has filed a Request for Judicial Notice
in Support of Plaintiff's Opposition. The Court
finds the contents of Plaintiff's Request to be
inappropriate for judicial notice and unnecessary
to the disposition of the instant Motion. The Court
denies Plaintiff's Request for Judicial Notice.

A. Averments of Fraud
*3  Defendant Dr. Hable argues that each claim in the Third

Amended Complaint must be pleaded with the heightened
pleading requirement for averments of fraud. This includes
Plaintiff's claims for breach of contract, breach of fiduciary
duties, negligence, and allegations of alter ego. Defendant
argues that the entire Third Amended Complaint, along with
these claims, is “grounded in fraud” or “sounds in fraud,” and
as such, each claim must be pleaded with particularity.
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Defendant's argument is misplaced. A claim or complaint is
grounded in fraud only if a claim alleges fraudulent conduct
and relies entirely on that fraudulent conduct as the basis
of the claim. Vess v. Ciba–Geigy Corp. USA, 317 F.3d
1097, 1103–04 (9th Cir. 2003) (“In cases where fraud is
not a necessary element of a claim, a plaintiff may choose
nonetheless to allege in the complaint that the defendant has
engaged in fraudulent conduct. In some cases, the plaintiff
may allege a unified course of fraudulent conduct and rely
entirely on that course of conduct as the basis of a claim.
In that event, the claim is said to be ‘grounded in fraud’
or to ‘sound in fraud,’ and the pleading of that claim as
a whole must satisfy the particularity requirement of Rule
9(b).”). Only specific allegations of fraudulent conduct must
be pleaded with particularity. Id. (“In other cases, however,
a plaintiff may choose not to allege a unified course of
fraudulent conduct in support of a claim, but rather to allege
some fraudulent and some non-fraudulent conduct. In such
cases, only the allegations of fraud are subject to Rule 9(b)'s
heightened pleading requirements.”).

In this case, Plaintiff's first three causes of action for breach
of contract, breach of fiduciary duties, and negligence, each
allege non-fraudulent conduct that is sufficient to support
these claims. Plaintiff's breach of contract claim alleges a
contract between Plaintiff and Defendants (3d Compl. ¶
31), Plaintiff's ability to tender performance on the contract
(3d Compl. ¶¶ 34–35), non-fraudulent conduct resulting in
Defendants’ breach of the contract (3d Compl. ¶¶ 36, 40),
and Defendants’ repudiation of the contract (3d Compl. ¶ 39).
Plaintiff's breach of fiduciary duties claim alleges a fiduciary
duty owed to Plaintiff as a shareholder and lienholder (3d
Compl. ¶ 44), and non-fraudulent conduct resulting in a
breach of fiduciary duties by Defendants (3d Compl. ¶¶
45–46). Plaintiff's negligence claim alleges a duty of care
owed to Plaintiff (3d Compl. ¶ 50), non-fraudulent conduct
resulting in Defendants’ breach of that duty (3d Compl. ¶
51), causation, and damages (3d Compl. ¶ 47). Plaintiff's
alter ego allegations similarly do not contain any reference to
fraudulent conduct.

The Court acknowledges that the underlying non-fraudulent
conduct alleged in the breach of fiduciary duties and
negligence claims is similar and likely the same underlying
conduct alleged to be fraudulent in Plaintiff's fourth cause of
action for avoidance of fraudulent transfer. However, Plaintiff
has characterized this conduct as non-fraudulent in its breach
of fiduciary duties and negligence claims, and therefore need
not plead them with particularity. See Vess v. Ciba–Geigy

Corp. USA, 317 F.3d 1097, 1103–04 (9th Cir. 2003) (“To
require that non-fraud allegations be stated with particularity
merely because they appear in a complaint alongside fraud
averments, however, serves no similar reputation-preserving
function, and would impose a burden on plaintiffs not
contemplated by the notice pleading requirements of Rule

8(a).”). 4

4 In seeking an award of punitive and exemplary
damages in connection with Plaintiff's claim for
breach of fiduciary duties, the last paragraph
of the claim alleges, “duplicitous, malicious and
deceitful strategem applied by Defendants to
convert and distribute Hyperion's beneficial and
equitable interests.” (3d Compl. ¶ 48.) Although
this avers fraudulent behavior, the remainder of the
claim is not rendered insufficient for not having
been pleaded with particularity. Vess v. Ciba–
Geigy Corp. USA, 317 F.3d 1097, 1105 (9th Cir.
2003) (“Where averments of fraud are made in
a claim in which fraud is not an element, an
inadequate averment of fraud does not mean that
no claim has been stated. The proper route is to
disregard averments of fraud not meeting Rule
9(b)’s standard and then ask whether a claim has
been stated.”) (citing Lone Star Ladies Inv. Club
v. Schlotzsky's Inc., 238 F.3d 363, 368 (5th Cir.
2001)).

*4  On the other hand, Plaintiff's fourth and fifth causes of
action for “avoidance of fraudulent transfer” and promissory

fraud are grounded in allegations of fraudulent conduct. 5

Defendant contends that these claims also have not been
pleaded with sufficient particularity. Federal Rule of Civil
Procedure 9(b) provides that, “in all averments of fraud
or mistake, the circumstances constituting fraud or mistake
shall be stated with particularity. Malice, intent, knowledge,
and other condition of mind of a person may be averred
generally.” Fed. R. Civ. P. 9(b). To satisfy the Rule, a
complaint must set forth such facts as “the times, dates,
places, benefits received, and other details of the alleged
fraudulent activity.” Neubronner v. Milken, 6 F.3d 666, 672
(9th Cir. 1993); see also Edwards v. Marin Park, Inc., 356
F.3d 1058, 1066 (9th Cir. 2004) (“To avoid dismissal for
inadequacy under Rule 9(b), [the] complaint would need
to state the time, place, and specific content of the false
representations as well as the identities of the parties to the
misrepresentation.”) (internal quotations omitted).
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5 For example, Plaintiff's fourth claim asserts that
Dr. Hable's distribution of assets “were actions
taken ... with actual intent to hinder, delay or
defraud Hable's, Samarium Tech's, and Samarium
Capital's creditors, including, in particular, Plaintiff
Hyperion.” (3d Compl. ¶ 56.) Plaintiff's averment
of actual fraud must comply with the specificity
requirements of Fed. R. Civ. P. 9(b). See In re Stac
Electronics Sec. Litig., 89 F.3d 1399, 1405 n.2 (9th
Cir. 1996).

Essentially, the Rule “demands that, when averments of fraud
are made, the circumstances constituting the alleged fraud ‘be
specific enough to give defendants notice of the particular
misconduct ... so that they can defend against the charge and
not just deny that they have done anything wrong.’ ” Vess v.
Ciba–Geigy Corp. USA, 317 F.3d 1097, 1106 (9th Cir. 2003)
(quoting Bly–Magee v. California, 236 F.3d 1014, 1019 (9th
Cir. 2001)) (additional quotations omitted); see also Wool v.
Tandem Computers, Inc., 818 F.2d 1433, 1439 (9th Cir. 1987)
(“[A] pleading is sufficient under Rule 9(b) if it identifies
the circumstances constituting fraud so that the defendant can
prepare an adequate answer from the allegations.”) (internal
citations omitted). However, “Rule 9(b) may not require [a
plaintiff] to allege, in detail, all facts supporting each and
every instance of false testing over a multi-year period.” U.S.
ex rel. Lee v. SmithKline Beecham, Inc., 245 F.3d 1048, 1051
(9th Cir. 2001).

Here, Plaintiff's fourth and fifth causes of action fail to
provide sufficient detail to satisfy the Rule 9(b) particularity
requirement. The bulk of Plaintiff's fourth claim for avoidance
of fraudulent transfer is based upon Plaintiff's information and
belief. Courts have recognized that such allegations are not
sufficient unless supported by allegations of facts on which
the belief is founded. Comwest, Inc. v. American Operator
Services, Inc., 765 F. Supp. 1467, 1471 (C.D. Cal. 1991)
(“Plaintiff's fraud claim is fundamentally defective because
all of plaintiff's fraud allegations are based ‘upon information
and belief.’ ... It is well settled that fraud ‘allegations based
on ‘information and belief’ do not satisfy the particularity
requirement of Rule 9(b) unless the complaint sets forth the
facts on which the belief is founded.’ ”) (citing In re Worlds
of Wonder Securities Litigation, 694 F. Supp. 1427, 1432–33
(N.D. Cal. 1988) ). Furthermore, Plaintiff's fourth claim fails
to identify the time at which the fraudulent transfers allegedly
occurred, or to whom Defendants allegedly transferred
the proceeds of Samarium Tech and Samarium Capital's
liquidated assets. (See 3d Compl. ¶¶ 56–57.) Plaintiff's fourth
claim for avoidance of fraudulent transfer therefore fails

to satisfy Rule 9(b) and is hereby DISMISSED without
prejudice.

*5  Plaintiff's fifth claim for promissory fraud avers that
“Defendants made clear and unambiguous promises to
Hyperion that they would perform under the Stock Purchase
Agreement, including a written promise that Samarium Tech
would pay $14.4 million to Hyperion.” (3d Compl. ¶ 61.) The
Court finds the reference to “Defendants” to be ambiguous,
as Plaintiff has brought its promissory fraud claim against
Defendants Hable, Samarium Tech and Samarium Capital. It
is not clear who made the promise to pay. The claim also fails
to specify the time, date, or place at which the promise was

made. 6  Plaintiff's fifth claim for promissory fraud therefore
fails to satisfy Rule 9(b) and is hereby DISMISSED without
prejudice.

6 The only reference to time is provided in paragraph
63: “[a]t the time that such promises were made
to Hyperion by Hable, Samarium Capital, and
Samarium Tech, in and after January 2007, Hable
Samarium Tech, and Samarium Capital knew that
such promises were false ...” (3d Compl. ¶ 63.)

B. Alter Ego
In the alternative, Defendant moves to dismiss each claim of
the Third Amended Complaint against Dr. Hable for failing
to sufficiently allege an alter ego theory of liability against
him. Defendant argues that Plaintiff's alter ego allegations are
conclusory and not sufficient to “pierce the corporate veil.”
Defendant contends that Plaintiff's breach of contract, breach
of fiduciary duties, negligence, avoidance of fraudulent
transfer and promissory fraud claims should be dismissed
because Dr. Hable acted on behalf of Samarium Tech or
Samarium Capital and not on behalf of himself. Defendant's
arguments hinge on a determination that the allegations in the
Third Amended Complaint are not sufficient to “pierce the
corporate veil” and expose Dr. Hable to liability.

Determining whether alter ego exists depends on the
circumstances of each particular case and is considered an
issue for the trier-of-fact. Mid–Century Ins. Co. v. Gardner,
9 Cal. App. 4th 1205, 1212 (1992). Under California law,
“[i]ssues of alter ego do not lend themselves to strict rules
and prima facie cases. Whether the corporate veil should be
pierced depends upon the innumerable individual equities of
each case.” United States v. Standard Beauty Supply Stores,
Inc., 561 F.2d 774, 777 (9th Cir. 1977). However, there
are two general requirements to be satisfied before such a
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determination can be made: “(1) That there be such unity
of interest and ownership that the separate personalities of
the corporation and the individuals no longer exist, and (2)
if the acts are treated as those of the corporation alone, an
inequitable result will follow.” Platt v. Billingsley, 234 Cal.
App. 2d 577, 582 (1965); First W. Bank and Trust Co. v.
Bookasta, 267 Cal. App. 2d 910, 915 (1968); Automotriz Del
Golfo De Cal. v. Resnick, 47 Cal.2d 792, 796, 306 P.2d 1, 3
(1957).

A bare “allegation that a corporation is the alter ego ... is
insufficient to justify the court in disregarding the corporate
entity in the absence of allegations of facts from which it
appears that justice cannot otherwise be accomplished.” Vasey
v. Cal. Dance Co., 70 Cal. App. 3d 742, 749 (1977). The Court
may consider a variety of factors to help determine whether
both prongs of this test have been satisfied. Associated
Vendors, Inc. v. Oakland Meat Co., Inc., 210 Cal. App. 2d
825, 838 (1962); Bookasta, 267 Cal. App. 2d at 915. Unity of
interest, ownership and dominance of the corporation, though
not dispositive, have been shown as factors that favor the
piercing of the corporate veil. U.S. v. Healthwin–Midtown
Convalescent Hospital and Rehabilitation Center, Inc., 511
F. Supp. 416 (C.D. Cal. 1981); Associated Vendors, Inc. v.
Oakland Meat Co., 210 Cal. App. 2d 825, 837 (1963). Other
factors include: “commingling of funds and other assets ... the
treatment by an individual of the assets of the corporation as
his own ... sole ownership of all of the stock in a corporation
by one individual or the members of a family ... [and] the use
of a corporation as a mere shell, instrumentality or conduit for
a single venture or the business of an individual.” Associated
Vendors, 210 Cal. App. 2d at 838–39.

*6  As to the second ‘inequitable result’ factor, the alter
ego doctrine is in essence an equitable doctrine where the
basic motivation is to assure a just and equitable result.
Alexander v. Abbey of the Chimes, 104 Cal. App.3d 39, 48
(1980). In Alexander, the court found that the net effect of
the transaction was to leave the company as “a hollow shell
without means to satisfy its existing and potential creditors.”
Id. In Bookasta, allegations sufficient to state a cause of
action on the alter ego theory included allegations that “the
individuals ... ‘dominated’ the affairs of the corporation;
that a ‘unity of interest and ownership’ existed ... that
the corporation [was] a ‘mere shell and naked framework’
for individual manipulations; that its income was diverted
to the use of the individuals; that the corporation was ...
inadequately capitalized ... and that adherence to the fiction of

separate corporate existence would, under the circumstances,
promote injustice.” Bookasta, 267 Cal. App. 2d at 915–16.

Here, for purposes of the instant Motion to Dismiss,
Plaintiff's Third Amended Complaint has pleaded sufficient
allegations of a unity of interest and ownership between
Defendants Samarium Tech, Samarium Capital, and Dr.
Hable. Specifically, the Complaint alleges that Dr. Hable
is believed to be the CEO and sole director of Samarium
Tech and Samarium Capital (3d Compl. ¶¶ 4, 11–12), owns
over 10% of the common stock of these two entities (3d
Compl. ¶¶ 13–14), executed the Stock Purchase Agreement
between Plaintiff and Samarium Tech (3d Compl. ¶ 20),
and showed Plaintiff certain Merrill Brokerage Account
statements of Samarium Capital reflecting over $880 million
in securities (3d Compl. ¶ 21). In addition, Samarium
Tech and Samarium Capital shared the same British Virgin
Islands registration number of 654541 (3d Compl. ¶ 15–
16), Samarium Tech changed its name to Samarium Capital
on June 27, 2007 (3d Compl. ¶ 17), Samarium Tech failed
to maintain board minutes or separate bank accounts from
Samarium Capital and Dr. Hable (3d Compl. ¶ 19), and
Samarium Tech was undercapitalized and its finances were
practically indistinguishable from Samarium Capital or Dr.
Hable (3d Compl. ¶¶ 22–23). All three Defendants are also
alleged to conduct the same business and share the same office
space, auditors, attorneys, bookkeepers, and computer server.
(3d Compl. ¶¶ 24–29.)

The Court finds that based upon these allegations of the
Third Amended Complaint, if any of the three Defendants
were allowed to escape liability, an inequitable result would
follow. Accordingly, Plaintiff has set forth “a short and plain
statement of the claim showing that the pleader is entitled to
relief” under an alter ego theory of liability. Fed. R. Civ. P.
8(b). Therefore, Defendant's Motion to Dismiss is DENIED
to the extent that it seeks dismissal of any or all claims on the
theory that the alter ego allegations are insufficient to state a
claim against Dr. Hable.

IV. CONCLUSION

For the foregoing reasons and in the manner set forth
above, Defendant's Motion to Dismiss the Third Amended
Complaint (docket no. 89) is GRANTED to the extent
Plaintiff's fourth and fifth claims for avoidance of fraudulent
transfer and promissory fraud have failed to satisfy Fed. R.
Civ. P. 9(b). Plaintiff's fourth and fifth claims in the Third
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Amended Complaint are hereby DISMISSED WITHOUT
PREJUDICE. Plaintiff may file an amended complaint within
twenty (20) days from the date of this order to plead those
claims with specificity, if it can do so. In all other respects,
Defendant's Motion to Dismiss is hereby DENIED.

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2009 WL 10699441

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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2017 WL 1025215
Only the Westlaw citation is currently available.

NOT FOR PUBLICATION
United States Bankruptcy Appellate

Panel of the Ninth Circuit.

IN RE: Clifford Allen BRACE, Jr., Debtor.
Clifford Allen Brace, Jr., Individually and as the

Trustee of the Crescent Trust Dated July 30, 2004;
Anh N. Brace, Individually and as the Trustee of the

Crescent Trust Dated July 30, 2004, Appellants,
v.

Steven M. Speier, Chapter 7 Trustee, Appellee.

BAP No. CC–16–1041–LNTa
|

Bk. No. 6:11–bk–26154–SY
|

Adv. No. 6:11–ap–02053–SY
|

Argued and Submitted on January
19, 2017 at Pasadena, California

|
Filed March 15, 2017

Appeal from the United States Bankruptcy Court for the
Central District of California, Honorable Scott Ho Yun,
Bankruptcy Judge, Presiding

Attorneys and Law Firms

Stephen R. Wade argued for appellants; Matthew W.
Grimshaw of Marshack Hays LLP argued for appellee.

Before: LAFFERTY, TAYLOR, and NOVACK, **

Bankruptcy Judges.

** Hon. Charles Novack, United States Bankruptcy
Judge for the Northern District of California, sitting
by designation.

MEMORANDUM *

* This disposition is not appropriate for publication.
Although it may be cited for whatever persuasive
value it may have (see Fed. R. App. P. 32.1), it has

no precedential value. See 9th Cir. BAP Rule 8024–
1.

INTRODUCTION

*1  Pre-petition, Debtor formed a living trust, named his non-
debtor spouse as the sole beneficiary, and transferred into it
his interests in real properties formerly held by Debtor and his
spouse as joint tenants. At the time of the transfers, Debtor
was a defendant in state court litigation; a default judgment
was entered in that litigation shortly after the transfers. Debtor
and his spouse testified that the transfers were for her sole
benefit as part of long-contemplated estate planning, and
from the face of the relevant documents, the transfers to the
trust appeared to be for the sole benefit of Debtor's spouse.
Post-transfer, however, Debtor and his spouse ignored the
stated purpose of the transfers and continued to treat the trust
property as they had pre-transfer.

After Debtor filed his chapter 7 1  petition, the trustee filed
an adversary proceeding against Debtor and his non-debtor
spouse seeking to avoid the transfers under the California
Uniform Fraudulent Transfer Act (“CUFTA”) and other
theories. After a one-day trial, the bankruptcy court entered
judgment in favor of the chapter 7 trustee. On reconsideration,
the bankruptcy court amended the judgment to clarify that
while the avoidance of the transfers restored title to the
Debtor and his spouse as joint tenants, under the court's
understanding of the effect of California's presumptions
involving the manner in which married couples are deemed to
hold real property, the properties were community property.
Consequently, the court determined that the estate held the
entire interest in all of the properties that had been improperly
transferred to the trust.

1 Unless otherwise indicated, all chapter and section
references are to the Bankruptcy Code, 11 U.S.C.
§§ 101–1532, “Rule” references are to the Federal
Rules of Bankruptcy Procedure, and “Civil Rule”
references are to the Federal Rules of Civil
Procedure.

Debtor and his spouse appeal the bankruptcy court's findings
that the transfers were avoidable as actually fraudulent
transfers and that the estate has a deemed community property
interest in the recovered properties.

In this unpublished memorandum, we AFFIRM the decision
of the bankruptcy court with respect to its findings that the
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transfers were avoidable as actually fraudulent transfers. In a
separate published opinion, we also AFFIRM the bankruptcy
court's ruling that the recovered properties were restored to
community property status and thus were fully recoverable by
the bankruptcy estate.

FACTS

A. Pre–Petition Events
Debtor and his non-debtor spouse, Anh N. Brace, were
married in 1972. Debtor is a real estate consultant with
approximately 30 years of experience as a licensed real
estate agent, broker, and consultant. During the marriage,
Appellants acquired their residence in Redlands, California,
a rental property in San Bernardino, California, and a
parcel of real property in Mohave, Arizona (collectively, the
“Properties”). Appellants took title to each of the Properties
as “husband and wife as joint tenants.”

*2  On July 30, 2004, Debtor formed the Crescent Trust.
The instrument creating the Crescent Trust states that it is
an irrevocable trust and that Debtor is the sole trustee; Ms.
Brace is the sole beneficiary of the trust. The trust instrument
was not recorded. Shortly thereafter, Debtor executed and had
recorded trust transfer deeds transferring his interests in the
Redlands and San Bernardino properties into the Crescent
Trust for no consideration. Additionally, the box on each deed
was checked indicating that the transfer was to a revocable
trust. Thus, although the unrecorded trust instrument for the
Crescent Trust appeared to place the trust assets out of the
reach of creditors, the public record reflected that the trust
was revocable and thus its assets were potentially subject
to execution by creditors and subject to disposition by the
trustor. See Laycock v. Hammer, 141 Cal. App. 4th 25, 29–
30 (2006) (in order to reach trust assets, creditor must show
that trust was revocable); Cal. Prob. Code § 18200.

For reasons that were not explained, Ms. Brace did not
transfer her interests in the Redlands and San Bernardino
properties into the Crescent Trust. Also, no deed transferring
the Mohave property was ever recorded, although Debtor
testified that such a deed was prepared. In the parties' joint
pre-trial statement, Appellants stipulated that the Mohave
property was an asset of the bankruptcy estate.

At the time of the transfers, Debtor was a defendant in
litigation in San Bernardino County Superior Court; a default
judgment in the amount of $60,000 was entered against the

Debtor in that litigation approximately one month after the
transfers occurred.

After the Redlands and San Bernardino properties were
transferred into the Crescent Trust, Debtor and Ms. Brace
continued to live in the Redlands property; they also used
those properties to secure bail bonds in a criminal matter.

Debtor never filed tax returns for the Crescent Trust. 2

2 At the time he formed the Crescent Trust,
Debtor owned two other parcels of real property,
one in Palm Springs and the other in Moreno
Valley, which he held as his sole and separate
property. Concurrently with the formation of the
Crescent Trust, Debtor formed two additional
trusts, the Cardillo Trust and the Casilla Trust.
Debtor transferred into those trusts his interests in
the Palm Springs and Moreno Valley properties,
respectively.

B. Post–Petition Events
Debtor filed a chapter 7 petition on May 16, 2011, and Robert

L. Goodrich was appointed chapter 7 trustee (“Trustee”). 3

Debtor did not list any real property on Schedule A. At
Debtor's 341 meeting, he testified that he had owned no real
property in the prior two years. He also testified that Ms.
Brace owned no property that was not listed in his schedules.

3 Appellee Steven M. Speier was substituted as
chapter 7 trustee after Mr. Goodrich resigned in
December 2015.

On December 15, 2011, Trustee filed an adversary proceeding
against Appellants, individually and in their capacities as

trustees of the Crescent Trust, 4  seeking: a declaration that
the Properties were property of the bankruptcy estate; a
judgment quieting title to the Properties in the bankruptcy
estate; turnover of any of the Properties determined to be
property of the estate; and avoidance and recovery of Debtor's
transfers of the Redlands and San Bernardino properties into
the Crescent Trust as actually and/or constructively fraudulent
transfers under Cal. Civ. Code § 3439.04(a) (collectively, the
“Fraudulent Transfer Claims”); and revocation of Debtor's
discharge under §§ 727(d)(1) and (d)(2).

4 As noted, Ms. Brace is not a trustee of the Crescent
Trust.
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The bankruptcy court ordered the issues bifurcated for trial
pursuant to Civil Rule 42(b), applicable via Rule 7042,
with the Fraudulent Transfer Claims being tried before
the revocation of discharge claims. Trial was held on
the Fraudulent Transfer Claims on May 11, 2015. The
witnesses were Debtor, Ms. Brace, Trustee, and Burke
Huber, an attorney who authenticated Debtor's deposition
testimony from a separate lawsuit. Direct testimony was by

declaration; 5  Debtor, Ms. Brace, and Trustee were cross-
examined at trial. The bankruptcy court thereafter made oral
findings and conclusions in favor of Trustee on the actually
fraudulent transfer claim.

5 The bankruptcy court sustained certain objections
to the declaration testimony. No party has assigned
error to those rulings.

*3  The bankruptcy court found: that the Crescent Trust was
an illegal trust and should be disregarded because Debtor had
created it for the sole purpose of defrauding creditors; that
the transfers of the Redlands and San Bernardino properties
into the Crescent Trust were actually fraudulent transfers; that
the Crescent Trust was Debtor's alter ego; that Ms. Brace was
not a good faith transferee; and that the Trustee was entitled
to avoid the unrecorded transfer of the Mohave property as a
hypothetical bona fide purchaser under § 544. For all of these
reasons, the bankruptcy court concluded that the transfers of
the Redlands and San Bernardino properties into the Crescent
Trust were avoidable and recoverable by Trustee as property
of the estate.

The court entered judgment on September 25, 2015. The
judgment provided that the Properties were property of the
estate and were to be turned over to Trustee. Defendants
timely moved to reconsider and amend the judgment, arguing
that the judgment should have provided that the Properties
were owned one half by Debtor and one half by Ms. Brace
as tenants in common and that only Debtor's interests in the
Properties, and not Ms. Brace's, were property of the estate.
After oral argument, the bankruptcy court issued its findings
on the record, granting the motion to reconsider in part: the
bankruptcy court entered an amended judgment clarifying
that although the Properties were restored to joint tenancy
as a matter of title, they were community property under
California law and were thus property of the estate.

Appellants timely appealed. 6

6 Because the amended judgment did not dispose of
all the claims in the adversary proceeding, after
this appeal was filed the parties obtained a second
amended judgment from the bankruptcy court that
contained a Rule 54(b) certification.

JURISDICTION

The bankruptcy court had jurisdiction pursuant to 28 U.S.C.
§§ 1334 and 157(b)(2)(E), (H), and (J). We have jurisdiction
under 28 U.S.C. § 158.

ISSUES

A. Whether the bankruptcy court erred in finding that the
transfers of the Redlands and San Bernardino properties into
the Crescent Trust were actually fraudulent transfers.

B. Whether the bankruptcy court erred in finding that the
Crescent Trust was Debtor's alter ego.

C. Whether the bankruptcy court erred in finding that Ms.
Brace was not a good faith transferee.

STANDARDS OF REVIEW

We review the bankruptcy court's findings of fact for clear
error, and its conclusions of law de novo. Carrillo v. Su (In re
Su), 290 F.3d 1140, 1142 (9th Cir. 2002). A finding is clearly
erroneous “when although there is evidence to support it, the
reviewing court on the entire evidence is left with the definite
and firm conviction that a mistake has been committed.”
Anderson v. City of Bessemer City, N.C., 470 U.S. 564, 573
(1985) (citation omitted). Where two permissible views of the
evidence exist, the factfinder's choice between them cannot be
clearly erroneous. Id. at 574. We are to give “due regard to the
trial court's opportunity to judge the witnesses' credibility.”
Civil Rule 52(a)(6) (incorporated via Rule 7052). We also
give deference to inferences drawn by the trial court. Beech
Aircraft Corp. v. United States, 51 F.3d 834, 838 (9th Cir.
1995).

DISCUSSION
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A. The bankruptcy court did not err in finding that the
transfers of the Redlands and San Bernardino properties
into the Crescent Trust were avoidable as actually
fraudulent transfers.

1. The bankruptcy court correctly found that the
transfers were made with actual fraudulent intent.

California Civil Code § 3439.04 provides:

(a) A transfer made or obligation incurred by a debtor is
voidable as to a creditor, whether the creditor's claim arose
before or after the transfer was made or the obligation was
incurred, if the debtor made the transfer or incurred the
obligation as follows:

*4  (1) With actual intent to hinder, delay, or defraud any
creditor of the debtor.

The statute further provides that, in determining actual intent
to defraud, the court may consider the following factors:

(1) Whether the transfer or obligation was to an insider.

(2) Whether the debtor retained possession or control of the
property transferred after the transfer.

(3) Whether the transfer or obligation was disclosed or
concealed.

(4) Whether before the transfer was made or obligation was
incurred, the debtor had been sued or threatened with suit.

(5) Whether the transfer was of substantially all the debtor's
assets.

(6) Whether the debtor absconded.

(7) Whether the debtor removed or concealed assets.

(8) Whether the value of the consideration received by the
debtor was reasonably equivalent to the value of the asset
transferred or the amount of the obligation incurred.

(9) Whether the debtor was insolvent or became insolvent
shortly after the transfer was made or the obligation was
incurred.

(10) Whether the transfer occurred shortly before or shortly
after a substantial debt was incurred.

(11) Whether the debtor transferred the essential assets of
the business to a lienor that transferred the assets to an
insider of the debtor.

Cal. Civ. Code § 3439.04(b).

These eleven factors:

provide neither a counting rule, nor a
mathematical formula. No minimum
number of factors tips the scales
toward actual intent. A trier of
fact is entitled to find actual intent
based on the evidence in the case,
even if no “badges of fraud” are
present. Conversely, specific evidence
may negate an inference of fraud
notwithstanding the presence of a
number of “badges of fraud.”

Wolkowitz v. Beverly (In re Beverly), 374 B.R. 221, 236 (9th
Cir. BAP 2007), aff'd in part, dismissed in part, 551 F.3d 1092
(9th Cir. 2008) (citations omitted).

The bankruptcy court found that the presence of numerous
badges of fraud supported a finding that the Crescent
Trust was created for the purpose of defrauding creditors
and thus was an illegal trust that should be disregarded.
Specifically, the bankruptcy court found that the following
factors supported a finding of actual fraud: (1) the transfers
to the Crescent Trust were to an insider because Ms. Brace
was the sole beneficiary of the Crescent Trust; (2) the Debtor
retained possession and control of the transferred properties
—he continued to live in the Redlands Property, and Debtor
used the San Bernardino Property as collateral to post bonds
for himself and a friend in criminal matters; (3) the Debtor
concealed the nature of the transfers by claiming on the
trust transfer deeds that the properties were transferred into a
revocable trust; (4) at the time of the transfers the Debtor was
a defendant in state court litigation; (5) the Debtor removed or
concealed the properties by transferring them to the Crescent
Trust; and (6) the Debtor transferred the properties shortly
before a substantial debt was incurred, that is, the entry of the
$60,000 default judgment.
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Appellants argue that the bankruptcy court's finding of actual
fraudulent intent was clearly erroneous because there was no
evidence that Debtor had notice of the state court lawsuit
which resulted in entry of the default judgment. Debtor
testified that he did not know of the lawsuit because he was
not personally served with the summons and complaint in that
action, which were served only by publication. Additionally,
as discussed below, Appellants contend that the transfers to
the Crescent Trust were done for estate planning purposes and
to memorialize the couple's longstanding agreement for Ms.
Brace to hold title to the Properties.

*5  These arguments are not persuasive; they ignore the trial
court's function in assessing credibility of witnesses and this
Panel's duty to defer to that assessment, and they misconstrue
the rationale for the court's reliance on “badges of fraud” to
assess fraudulent intent.

As should be obvious, fraudulent intent is not readily
conceded and, for that reason among others, not easily
proven. In these instances, courts have access to two
tools to assist them in determining fraudulent intent: (1)
assessment of a witness's credibility via observing his or her
demeanor and testimony at trial, and (2) consideration of the
“badges of fraud” that provide essentially a checklist of the
circumstances that typically surround fraudulent acts.

a. This Panel must defer to the trial court's findings
regarding credibility.

At the outset of its ruling, the bankruptcy court observed
that neither Debtor nor Ms. Brace were credible witnesses.
The bankruptcy court noted that Debtor was “alert, educated,
[and] sophisticated” but that he had a “very selective
memory”: he had good recall of events that were in his
favor, but his memory failed him when he was questioned by
Trustee's counsel. Regarding Ms. Brace, the bankruptcy court
noted that she testified “like she was reading a script that her
husband or someone gave her to say. But even then, she was
neither convincing nor credible.”

We must defer to the bankruptcy court's credibility
determination to the extent it was based on the witnesses'
demeanor.

When factual findings are based
on determinations regarding the
credibility of witnesses, we give great

deference to the bankruptcy court's
findings, because the bankruptcy
court, as the trier of fact, had the
opportunity to note variations in
demeanor and tone of voice that
bear so heavily on the listener's
understanding of and belief in what is
said.

Retz v. Samson (In re Retz), 606 F.3d 1189, 1196 (9th Cir.
2010)(citing Anderson v. City of Bessemer City, 470 U.S.
564, 575 (1985)).

Moreover, there was ample evidence in the record to support
an inference that Debtor was not an honest individual: (1)
Debtor had a history of using multiple aliases that he did
not disclose in his bankruptcy petition; (2) at Debtor's 341
meeting, he contradicted deposition testimony he gave in
2012 in state court litigation; (3) Debtor pled guilty to forgery
in 2010; and (4) according to the declaration filed in the
superior court in support of the state court plaintiffs' request
to serve defendants by publication, plaintiffs made the request
because, in prior litigation against the same defendants,
plaintiffs' counsel had been unable to locate Debtor:

In the [prior lawsuit] ... I never
could find ... WALTER HARRIS
or CLIFF BRACE and am not
certain that these are their real
names. ... I believe the WILSON
DEFENDANTS have set up P.O.
Boxes, created false names, and false
entities in order to evade service. ...
I am not certain that Defendants
JUAN GARCIA, WALTER HARRIS,
NANCY NETTER, C. ALLEN, or
CLIFF BRACE are even real people.
I have been unable to find any

information that they exist. 7

In granting the request, the state court necessarily found that
defendants had a history of evading service, which warranted
service by publication.
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7 Debtor admitted at trial that he had used the names
“C. Allen,” “Robert Keller,” and “David Walton”
as aliases for various purposes.

*6  Because there is nothing in the record to suggest that the
bankruptcy court's credibility determinations were erroneous,
we defer to those determinations.

b. The bankruptcy court correctly applied the “badges
of fraud” to determine that the Debtor made the
transfers with actual intent to defraud creditors.

Appellants claim that the trial court incorrectly determined
that the transfers were made with actual intent to defraud,
because there was no evidence that Debtor knew about the
pending state court claim at the time of the transfers. This
assertion is erroneous.

First, Appellants ignore the fact that the trial court found that
six separate badges of fraud were present with respect to the
challenged transfers and that only two related to the existence
of litigation: whether Debtor had been sued before the transfer
was made and whether the transfer occurred shortly before
a substantial debt was incurred. Thus, even if we agreed
with Appellants that the trial court wrongly relied on the
existence of litigation, or the imminent entry of a judgment, as
badges of fraud, there was ample, and unchallenged, support
in the record for a finding of fraudulent intent; there are four
additional badges of fraud present here.

Second, and as noted above, the bankruptcy court need not
find the presence of a majority, or even any set number, of
the enumerated badges of fraud to conclude that a party likely
engaged in fraud. Rather, the court is entitled to conclude
that a party acted with actual intent to defraud creditors based
on the court's reasonable assessment of all the facts and
circumstances; the badges of fraud are merely a tool to assist
in that task.

Third, Debtor's premise that unless the court could essentially
demonstrate that the Debtor “knew” a fact that he denied
knowing, it could not conclude that he had acted with
fraudulent intent, requires exactly the sort of impossible
“seeing inside the debtor's conscience” that the legislature
sought to avoid by compiling the badges of fraud. To
require demonstrable certainty of a debtor's knowledge
would completely obviate the utility of consideration of
circumstantial, and reliable, evidence. See In re Beverly, 374
B.R. at 235 (“Since direct evidence of intent to hinder, delay
or defraud is uncommon, the determination typically is made

inferentially from circumstances consistent with the requisite
intent.”) (citing Filip v. Bucurenciu, 129 Cal. App. 4th 825,
835, 28 Cal. Rptr. 3d 884, 890 (2005)).

c. The bankruptcy court was not required to believe
Debtor's wholly implausible explanation for the
transfers.

Putting aside Debtor's courtroom demeanor and history of
deceptive practices, as well as the court's reliance on the
existence of numerous “badges of fraud,” the bankruptcy
court was not required to believe Appellants' version of the
reasons for the transfers. Stated plainly, Appellants' testimony
concerning the background for and their motivations to
conclude the transfers was consistently implausible.

For example, Appellants' contention that the timing of
the subject transfers was merely the consummation of
a longstanding agreement between spouses to divide the
couple's property would require a finding that the timing
of the transfers right before judgment was entered against
Debtor was purely and entirely coincidental, and would
require the court to ignore the numerous suspicious
circumstances surrounding the transactions.

*7  In light of these circumstances, any argument in support
of Appellants' version of the rationale for these transaction
would have to be supported by the most indubitable evidence
of their innocent intent. Yet, Appellants offered nothing of any
genuinely probative, let alone persuasive, value. Appellants
did not present any documentation of the couple's plan to
divide their property, nor did they testify to an alternative
catalyst for the execution of that plan.

Moreover, there is nothing about the acquisition of the
Properties or the history of the financial arrangements
between Appellants as a married couple that would
objectively support their story that they “always intended”
to hold the Properties separately. There was no contention
that the Properties were acquired via inheritance or with
separate funds, or any other facts that would support a claim
that the Properties should have been categorized as separate
property; to the contrary, it is undisputed that the Properties
were acquired with community assets. Nor would the fact that
the Appellants alternately paid expenses of the Properties,
depending on which of them was gainfully employed at
various points during the marriage, described in greater detail
in subsection C below, suggest a different result. Indeed,
it is the nature of a “community” that a married couple
acknowledges that they will pool their resources to acquire
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and maintain property, and there is no requirement that the
contributions of the spouses be equal or available at the same
time.

We note also certain inconsistencies in the documentation of
the transactions that suggest an ulterior motive: first, despite
Debtor's vast experience in real estate matters, the trust
transfer deeds recited that the transfers were to a revocable
trust (rather than an irrevocable trust as set forth in the Trust
Agreement) and designated that Debtor was the sole grantee.
Even though the Properties were held by the couple as joint
tenants, there was no evidence that Ms. Brace ever transferred
her interests into the Crescent Trust. Debtor proffered no
plausible explanation for these inconsistencies, which suggest
that Debtor was focused on divesting himself of his interests
in the Properties and confusing the state of title to shield the
Properties from the impending judgment. And as discussed
below, even after the transfers, Appellants continued to treat
the Properties as their own.

In light of the foregoing, the bankruptcy court did not clearly
err in giving Debtor's testimony little to no weight in finding
that the transfers were made with actual fraudulent intent.
The court also supported its finding of fraudulent intent by
reference to numerous badges of fraud that accompanied the
transactions. Moreover, the court did not need to find that
Debtor knew about the litigation or to believe Debtor's highly
implausible “explanations” for his behavior. The finding of
actual intent to defraud is supported by the evidence and is
not clearly erroneous.

B. The bankruptcy court did not err in finding that the
Crescent Trust was Debtor's alter ego.
As an alternative theory for recovery of the Properties, the
bankruptcy court found that the Crescent Trust was Debtor's
alter ego. In determining whether the alter ego doctrine
applies to eliminate any distinction between an entity and
an individual controlling or dominating that entity, we apply
the law of the forum state. In re Schwartzkopf, 626 F.3d at
1037–38. California courts have applied the alter ego doctrine
to trusts. Id. at 1038. Alter ego liability exists where two
conditions are met: (1) where there is such a unity of interest
and ownership that the separateness of the individual and the
entity has ceased; and (2) where adherence to the fiction of
the separate existence of the entity would sanction a fraud
or promote injustice. See id. Factors suggesting an alter ego
relationship include: (a) commingling of assets and failure
to segregate funds; (b) treatment by an individual of the
assets of the corporation as his own; (c) the disregard of

legal formalities and the failure to maintain arm's length
relationships among related entities; and (d) the diversion of
assets from a trust by or to another person or entity, to the
detriment of creditors, or the manipulation of assets between
entities so as to concentrate the assets in one and the liabilities
in another. See id.

*8  The bankruptcy court concluded that the Crescent Trust
was Debtor's alter ego based on its findings that (1) the
trust was formed for a fraudulent purpose; (2) Debtor treated
the trust's assets as his own; (3) Debtor disregarded legal
formalities by failing to file trust tax returns; and (4) by
transferring real property into the trust, Debtor manipulated
assets so as to concentrate the assets in one entity and the
liabilities in another.

Appellants contend that the bankruptcy court erred in finding
that the Crescent Trust was an illegal trust formed for an
improper purpose; thus, the second condition required for an
alter ego finding was not met. However, as discussed above,
the bankruptcy court did not err in that finding. Accordingly,
we find no error in the bankruptcy court's ultimate finding that
the Crescent Trust was Debtor's alter ego.

C. The bankruptcy court did not err in finding that Ms.
Brace was not a good faith transferee.
California Civil Code § 3439.08 states, “(a) A transfer or
obligation is not voidable under paragraph (1) of subdivision
(a) of Section 3439.04, against a person that took in good
faith and for a reasonably equivalent value given the debtor
or against any subsequent transferee or obligee.” A defendant
asserting the existence of good faith has the burden of proof.
Plotkin v. Pomona Valley Imports, Inc. (In re Cohen), 199
B.R. 709, 718–19 (9th Cir. BAP 1996).

1. Good faith
It is not necessary that a defendant actually participate in
another's fraud, or even be completely aware of the fraud,
to fail to qualify as a good faith transferee. See id. at
719 (transferee lacks good faith if “possessed of enough
knowledge of the actual facts to induce a reasonable person to
inquire further about the transaction”). See also CyberMedia,
Inc. v. Symantec Corp., 19 F. Supp. 2d 1070, 1075 (N.D. Cal.
1998) (under UFTA, a transferee lacks good faith if he or she
(1) colludes with the debtor or otherwise actively participates
in the debtor's fraudulent scheme, or (2) has actual knowledge
of facts which would suggest to a reasonable person that the
transfer was fraudulent).
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The bankruptcy court found that although Ms. Brace had not
engineered the scheme to defraud, she participated in and
benefitted from the scheme:

[Ms. Brace] may not have been the
one who engineered this scheme to
create the Crescent Trust and transfer
the Debtor's interest in the property
to the trust, so to defraud Mr. Brace's
creditors. But she did not act in
good faith either. Maybe she didn't
act in bad faith, but she participated
in the scheme; and even though her
testimony was conflicting, at best, she
continues to support her husband's
attempt at defrauding his creditors. So
I don't believe she acted in good faith.

Appellants argue that the bankruptcy court erred in finding
that Ms. Brace was not a good faith transferee because there
was no evidence that she was aware of any fraudulent intent
on her husband's part or that she had participated in the
scheme. Appellant's first point misapprehends the applicable
standard-the bankruptcy court did not need to find that Ms.
Brace was aware of Debtor's fraudulent intent. And there
was evidence in the record that Ms. Brace knew of and was
complicit in the transfers. Importantly, the bankruptcy court
found not credible Appellants' explanations for the transfers.

Debtor and Ms. Brace testified in their declarations that the
transfers into the Crescent Trust were part of an agreement
the couple made early in their marriage to keep their financial
affairs separate. Debtor testified that shortly after the couple
were married they purchased the San Bernardino Property
as their residence. Debtor further testified that while Ms.
Brace was in nursing school, Debtor made the payments on
the residence, and that after Ms. Brace became employed
the payments were made from the couple's joint checking
account. According to Debtor, virtually all of the funds in the
joint checking account were deposited by Ms. Brace because
Debtor did not have regular income at that time.

*9  Debtor's testimony continued: sometime in the 1970s the
couple purchased the Redlands Property and made it their
residence; the couple agreed prior to 1978 that because Ms.
Brace had made the payments on the San Bernardino and

Redlands properties that those properties would belong to her.
Thereafter, in 2001 and 2004, respectively, Debtor purchased
real properties in Moreno Valley and Palm Springs, taking
title as a married man as his sole and separate property; Ms.
Brace relinquished her interests in those properties.

Debtor testified that he created the trusts for estate planning
purposes and to carry out the couple's agreement for Ms.
Brace to own the Redlands and San Bernardino properties
as her separate property and for Debtor to own the Moreno
Valley and Palm Springs properties as his separate property.

Ms. Brace testified in her declaration that the couple had a
longstanding oral agreement to keep their financial affairs
separate and that the San Bernardino and Redlands properties
would belong to Ms. Brace. She further testified that Debtor
had set up the Crescent Trust “to place his interest in my
properties into an irrevocable living trust to protect that
interest for me.”

Our review of the record convinces us that the bankruptcy
court had ample reason to be skeptical of the Appellant's
version of the background to the transfers, and support for its
conclusion that Ms. Brace had not met her burden to show she
was a good faith transferee.

As an initial matter, we restate the point made earlier in
connection with the “actual intent to defraud” analysis, that
the bankruptcy court found both Debtor's and Ms. Brace's
testimony to be not credible. In particular, with respect to Ms.
Brace's testimony, the court stated that it was as if she were
reading a script that someone (i.e., her husband) had given her
—and even in this polished, scripted form, she was not at all
convincing.

That conclusion was not only an appropriate exercise of a trial
court's prerogative in assessing credibility, it appears entirely
justified and accurate in light of Ms. Brace's testimony
on cross-examination, which repeatedly contradicted and
undermined the narrative presented in her declaration. On
cross-examination, Ms. Brace testified that she did not
remember hearing of the Crescent Trust, did not know why
Debtor transferred his interests in the Redlands and San
Bernardino properties into the Crescent Trust, and did not
remember asking Debtor to do so. Ms. Brace also testified that
she did not believe Debtor owed her money for the payments
she had made on the San Bernardino property mortgage or
that she had paid a disproportionate amount of the expenses
on the Redlands property.
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The repeated and striking disharmony between the scripted
narrative of Ms. Brace's declaration and the spontaneous and
apparently quite genuine answers she provided on cross-
examination not only raise troubling questions about her
credibility but eviscerate her claim to be a good faith
transferee. See Filip, 129 Cal. App. 4th at 836, 28 Cal. Rptr.
3d at 891 (affirming trial court's finding that defendant was
not a good faith transferee because defendant's testimony was
not credible).

That said, the evidence in the record supports the bankruptcy
court's finding that Ms. Brace participated in and benefitted
from the transfers. Although Ms. Brace gave conflicting
testimony regarding her knowledge of the transfers, the
bankruptcy court's choice among multiple plausible views of
the evidence cannot be clearly erroneous. See Anderson v.
City of Bessemer City, 470 U.S. 564, 573–75 (1985). Ms.
Brace testified that she was aware that her husband had set
up the Crescent Trust “to place his interest in my properties
into an irrevocable living trust to protect that interest for
me.” And the transfers benefitted Ms. Brace because they
effectively conveyed to Ms. Brace her husband's interests in
the transferred properties. Although the bankruptcy court did
not explicitly find that Ms. Brace was possessed of enough
knowledge to put a reasonable person on inquiry notice, the
record supports such a finding. Ms. Brace knew about the
transfers, and, as discussed in subsection A.1.c. above, no
plausible explanation was provided for the timing of the
transfers or the irregularities in the documentation of the
transactions, and Appellants continued to treat the transferred
properties as their own even after the transfers. Under these
circumstances, Ms. Brace was on notice that Debtor may have
had a fraudulent motive in making the transfers.

*10  For all of these reasons, the bankruptcy court did not err
in finding that Appellants had failed to meet their burden of
showing that Ms. Brace acted in good faith.

2. Reasonably Equivalent Value
The bankruptcy court correctly found that there was
insufficient evidence from which to make a finding that Ms.
Brace gave reasonably equivalent value for the transfers.
The only valuation evidence presented was Debtor's opinion
testimony, to which the bankruptcy court gave no weight:

there was no basis to conclude that Debtor was an expert
in real property valuations, and the bankruptcy court found
implausible that Debtor knew during the bankruptcy what the
transferred properties were worth in 2004.

Appellants argue that the undisputed fact that Debtor
obtained a $240,000 credit line against his Palm Springs
property shortly after it was acquired supports an inference
that the Palm Springs property was worth an amount
reasonably equivalent to the approximately $527,000 of
equity transferred by Debtor to the Crescent Trust. The
bankruptcy court gave little weight to this evidence, observing
that in 2004 lending standards were more relaxed, thus
implicitly finding that any extrapolation of value from the
amount of the credit line would be inherently unreliable.

Appellants argue that the bankruptcy court's observation
regarding 2004 lending standards was speculative and not
supported by evidence, but even if we were to disregard
that observation, we would not find error in the bankruptcy
court's conclusion. In fact, a finding of value of real property
based solely on the amount a lender would loan against it
would constitute speculation, as the amount that a particular
lender would loan is subject to a number of factors. More
importantly, the bankruptcy court rejected Debtor's opinion
evidence of the value of the Redlands and San Bernardino
properties, making impossible any finding as to whether Ms.
Brace gave “reasonably equivalent” value.

Therefore, we find no error in the bankruptcy court's
conclusion that Appellants failed to carry their burden of
proving a good faith transferee defense.

CONCLUSION

For these reasons, the bankruptcy court did not err in
concluding that the transfers into the Crescent Trust were
actually fraudulent, that the Crescent Trust was Debtor's alter
ego, or that Ms. Brace was not a good faith transferee.

Accordingly, we AFFIRM.

All Citations

Not Reported in B.R. Rptr., 2017 WL 1025215

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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PROPOSED FINDINGS OF FACT AND
CONCLUSIONS OF LAW REGARDING

DEFENDANT AIRBUS HELICOPTERS, S.A.S.'S
MOTION TO DISMISS FOR LACK OF SUBJECT
MATTER AND PERSONAL JURISDICTION, AND

ON THE GROUNDS OF FORUM NON CONVENIENS

Barbara J. Houser, United States Bankruptcy Judge

*1  Before the Bankruptcy Court is the motion [AP 1

No. 24] (the “Motion to Dismiss”) 2  filed by Defendant

Airbus Helicopters S.A.S. (“Airbus”), 3  requesting that
the above-captioned adversary proceeding (the “Adversary
Proceeding”) be dismissed for lack of both subject matter

and personal jurisdiction and on the grounds of forum
non conveniens. Alternatively, Airbus requests that the
Bankruptcy Court permissively abstain from hearing the
dispute. For the reasons explained below, the Bankruptcy
Court concludes that the Motion to Dismiss should be
granted; however, it lacks the constitutional authority to enter
a final order granting the requested relief. Accordingly, it
respectfully submits these Proposed Findings of Fact and
Conclusions of Law to the District Court for consideration in
accordance with 28 U.S.C. § 157(c)(1).

1 Citations to “AP No.” refer to the docket number
in the Adversary Proceeding (16–3151), while
citations to “BC No.” refer to the docket number in
the Bankruptcy Case (16–31854).

2 On the same day that Airbus filed the Motion to
Dismiss, it also filed a request that the District
Court withdraw its referral of the Adversary
Proceeding to the Bankruptcy Court [AP No.
23] (the “Motion to Withdraw Reference”). In
its Report and Recommendation with respect to
the Motion to Withdraw Reference, which the
Bankruptcy Court issued concurrently with its
Proposed Findings of Fact and Conclusions of Law,
the Bankruptcy Court recommends that, should this
Court not dismiss the Adversary Proceeding or
abstain, it immediately withdraw the reference.

3 The related pleadings include: (i) Airbus's amended
brief in support of the Motion to Dismiss [AP
No. 32] (“Airbus's Original Brief”), (ii) Plaintiff's
Opposition to the Defendant's Motion to Dismiss
[AP No. 63] (“ECN's Original Brief”), (iii)
Plaintiff's Supplemental Memorandum of Law in
Opposition to Defendant's Motion to Dismiss [AP
No. 74] (“ECN's First Supplemental Brief”),
(iv) Defendant's Supplemental Brief in Support
of Motion to Dismiss for Lack of Subject Matter
and Personal Jurisdiction, and on the Grounds of
Forum Non Conveniens [AP No. 75] (“Airbus's
First Supplemental Brief”), (v) Plaintiff's Second
Supplemental Memorandum of Law in Opposition
to Defendant's Motion to Dismiss [AP No. 78]
(“ECN Second Supplemental Brief”), and (vi)
Airbus's Supplemental (Corrective) Reply Brief
[AP No. 81, as corrected by AP No. 82] (“Airbus's
Second Supplemental Brief”).
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I. PROPOSED FINDINGS OF FACT 4

4 Any finding of fact more properly considered a
conclusion of law, or any conclusion of law more
properly considered a finding of fact, should be so
considered.

Plaintiff ECN Capital (Aviation) Corp. (“ECN”), an Ontario
corporation, is a commercial financing business with its
headquarters located in Toronto, Canada. Complaint ¶ 5. It
provides commercial aviation financing to customers in the
transportation and energy sectors, among others, throughout
Canada and the United States. Id.

Defendant Airbus is a French company organized and existing
under the laws of France with its principal place of business
in Marignane, France. Airbus Ex. A (Declaration of Michel
Gouraud) ¶ 3. It designs, manufactures, markets, and sells
aircraft, including two models of helicopters sold under the
name “Super Puma”—the Eurocopter EC225 (the “EC225”)
and the Eurocopter AS332 L2 (the “AS332 L2”). Complaint
¶ 1; ECN Ex. A ¶¶ 3, 6.

*2  ECN currently owns five Super Puma helicopters
manufactured by Airbus—one EC225 and four AS332
L2s (collectively, the “Helicopters”). Complaint ¶ 4. The
Helicopters were initially purchased in France by two foreign
companies—CHC Scotia Limited and CHC Leasing (Ireland)
Limited. Airbus Ex. A ¶¶ 6–7. Although the record does not
disclose the chain of ownership within the CHC group of

companies, 5  the CHC-affiliated entity that last owned the
Helicopters was CHC Helicopters (Barbados) SRL (“CHC
(Barbados)”). Complaint ¶ 12. It was CHC (Barbados) that
sold the Helicopters to ECN as part of a sale-leaseback
transaction whereby ECN purchased the Helicopters and
leased them back to CHC (Barbados) for sublease and
operation (the “ECN Leases”). Id. ¶ 12. The ECN Leases
were guaranteed by CHC Helicopter S.A., CHC Helicopter
Holding S.A.R.L., 6922767 Holding SARL, and Heli–One
Leasing, ULC (the “ECN Lease Guarantors”). Id. ¶ 42; see

Proofs of Claim Nos. 543, 545, 549, 556, and 575. 6

5 As explained more fully herein, forty-three
companies within the CHC group filed voluntary
petitions under Chapter 11 of the Bankruptcy Code
in the Bankruptcy Court. See infra at 4.

6 Kurtzman Carson Consultants, the Bankruptcy
Court-approved claims agent, maintains the Proofs
of Claim filed in the Bankruptcy Case. The claims
register may be viewed at http://www.kccllc.net/
chc/register.

On April 29, 2016, an Airbus-manufactured Super Puma
EC225 leased by CHC (Barbados) crashed near Turøy,
Norway, killing all 13 individuals on board the aircraft.
Complaint ¶ 2. As a result of the crash and subsequent
investigation, civil aviation authorities in the United States,
Europe, Norway, and the United Kingdom prohibited the
flight and/or commercial use of any EC225 or AS332 L2,
including the Helicopters. Id. ECN, however, did not own the
EC225 that crashed in Norway. Hr'g Tr. (2/6/17) 24:19–23

(Katz) [AP No. 73]. 7

7 Citations to hearing transcripts shall take the form
of “Hr'g Tr. (date) pg:line-line (speaker).”

On May 5, 2015 (the “Petition Date”), CHC Group, Ltd.
and 42 of its direct and indirect subsidiaries (collectively,
the “Debtors”) filed for protection under Chapter 11 of
the Bankruptcy Code. Complaint ¶ 37. The 43 cases are
jointly administered under the lead case of In re CHC Group,

Ltd., 16–31854–11 (collectively, the “Bankruptcy Case”). 8

Among the Debtor entities are CHC (Barbados) and the ECN
Lease Guarantors. In addition to the Helicopters, as of the
Petition Date the Debtors leased Super Puma helicopters from
various other parties and owned six Super Puma helicopters
outright. Declaration of David W. Fowkes in Support of Third
Amended Joint Chapter 11 Plan of CHC Group Ltd. and its
Affiliated Debtors [BC No. 1643] ¶¶ 10, 12.

8 As explained further herein, the Debtors' plan of
reorganization was confirmed by Order of the
Bankruptcy Court on March 3, 2017 and has now
gone effective. See infra at 39–40.

During the Bankruptcy Case, CHC (Barbados) rejected the
ECN Leases in accordance with § 365 of the Bankruptcy
Code. Id. ¶ 12. Based on the rejections, ECN filed the
following Proofs of Claim in the Bankruptcy Case, each
for “[n]o less than [$] 94,070,389” (collectively, the “ECN
Proofs of Claim”):

Debtor
 

Case
No.

 

Claim
No.

 

Filing Entity
 

Basis for Claim
 

EXHIBIT R - PAGE 211
WESTLAW 

Case 2:19-ap-01383-SK    Doc 305-1    Filed 07/09/21    Entered 07/09/21 10:48:30    Desc
Appendix     Page 211 of 446



In re CHC Group Ltd., Slip Copy (2017)
2017 WL 1380514

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 3

CHC Helicopters
(Barbados) SRL
 

16–
31867
 

543
 

Element Capital
Corporation (n/
k/a ECN Capital

(Aviation) Corp.) 9

 

“Obligations in
connection with
rejected and/or
restructured lease”
 

CHC Helicopter
S.A.
 

16–
31863
 

545
 

Element Capital
Corporation
 

“Obligations in
connection with a
lease pursuant to
guarantee”
 

CHC Helicopter
Holding S.A.R.L.
 

16–
31875
 

549
 

Element Capital
Corporation
 

“Obligations in
connection with a
lease pursuant to
guarantee”
 

6922767 Holding
SARL
 

16–
31855
 

556
 

Element Capital
Corporation
 

“Obligations in
connection with a
lease pursuant to
guarantee”
 

Heli–One Leasing,
ULC
 

16–
31891
 

575
 

Element Capital
Corporation
 

“Obligations in
connection with a
lease pursuant to
guarantee”
 

9 Complaint at 1.

*3  ECN filed the Complaint on November 17, 2016, which
contains the following counts: (i) Negligence, (ii) Strict
Products Liability–Manufacturing Defect, (iii) Strict Products
Liability–Design Defect, (iv) Strict Products Liability–
Inadequate Warning, (v) Breach of Implied Warranty of
Merchantability, (vi) Negligent Misrepresentation, and (vii)
Fraud. Complaint ¶¶ 19–11. The Complaint also requests
punitive and exemplary damages, an award of attorneys' fees
and costs, and pre- and post-judgment interest. Id. at 30

(Prayer for Relief). 10

10 These claims are not set forth in numbered counts,
but appear in the Prayer.

II. PROPOSED CONCLUSIONS OF LAW

A. Subject Matter Jurisdiction

1. The Relevant Standard for Ruling on a
Federal Rule 12(b)(1) Motion to Dismiss
for Lack of Subject Matter Jurisdiction

A challenge to a bankruptcy court's subject matter jurisdiction
under Federal Rule of Civil Procedure (“Federal Rule”)

12(b)(1), as made applicable by Federal Rule of Bankruptcy
Procedure (“Bankruptcy Rule”) 7012, can be mounted as
either a facial or factual challenge. MC Comm'n Serv., Inc.
v. Arizona Tel. Co. (In re Intramta Switched Access Charge
Litig.), 158 F.Supp.3d 571, 574 (N.D. Tex. 2015). When a
party files a Federal Rule 12(b)(1) motion without including
evidence, the challenge to subject matter jurisdiction is facial.
Id. The court assesses a facial challenge as it does a Federal
Rule 12(b)(6) motion in that it “looks only at the sufficiency
of the allegations in the pleading and assumes them to be
true. If the allegations are sufficient to allege jurisdiction,
the court must deny the motion.” Id. (citation omitted). If,
however, the defendant supports the motion with affidavits,
testimony, or other evidentiary materials, the attack is factual
and the burden shifts to the plaintiff to prove subject matter
jurisdiction by a preponderance of the evidence. Id.

Although Airbus submitted evidence in support of the Motion
to Dismiss, the evidence relates solely to its challenge under
Federal Rule 12(b)(2) for lack of personal jurisdiction, which
is addressed below. Thus, the Motion to Dismiss is a facial
challenge to subject matter jurisdiction under Federal Rule
12(b)(1). Before turning to the allegations in the Complaint,
however, a brief overview of “related to” jurisdiction is
helpful to understanding this Court's analysis.
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2. Related To Jurisdiction Generally

The District Court for the Northern District of Texas
has subject matter jurisdiction over bankruptcy cases and
proceedings under 28 U.S.C. § 1334. Although bankruptcy
courts do not have independent subject matter jurisdiction
over bankruptcy cases and proceedings, 28 U.S.C. § 151
grants bankruptcy courts the power to exercise certain
“authority conferred” upon the district courts by title 28.
Under 28 U.S.C. § 157, the district courts may refer
bankruptcy cases and proceedings to the bankruptcy courts
for either entry of a final judgment (core proceedings)
or proposed findings and conclusions (noncore, related-to
proceedings). Thus, the Bankruptcy Court exercises authority
over the Bankruptcy Case and the Adversary Proceeding
pursuant to the Order of Reference of Bankruptcy Cases and
Proceedings Nunc Pro Tunc adopted in this district on August
3, 1984.

28 U.S.C. § 1334(b) lists three types of proceedings over
which the District Court has jurisdiction—those “arising
under title 11,” those “arising in” a case under title 11, and
those “related to” a case under title 11. The classification
of a proceeding under § 1334 depends on the connection
of the proceeding to the bankruptcy case. “Arising under”
jurisdiction involves “causes of action created or determined
by a statutory provision of title 11.” Faulkner v. Eagle View
Capital Mgt. (In re The Heritage Org., L.L.C.), 454 B.R.
353, 360 (Bankr. N.D. Tex. 2011) (citing Wood v. Wood (In
re Wood), 825 F.2d 90, 96 (5th Cir. 1987)). “Arising in”
jurisdiction is “not based on a right expressly created by title
11, but is based on claims that have no existence outside of
bankruptcy.” Faulkner, 454 B.R. at 360 (citing Wood, 825
F.2d at 97). “Arising under” and “arising in” proceedings are
“core” proceedings. 28 U.S.C. § 157(b); Stern v. Marshall,
564 U.S. 462, 476 (2011); U.S. Brass Corp. v. Travelers Ins.
Grp., Inc. (In re U.S. Brass Corp.), 301 F.3d 296, 304 (5th
Cir. 2002).

*4  In comparison, “related to” jurisdiction exists if “the
outcome of that proceeding could conceivably have any effect
on the estate being administered in bankruptcy.” Celotex
Corp. v. Edwards, 514 U.S. 300, 308 n.6 (1995) (quoting
Pacor, Inc. v. Higgins, 743 F.2d 984, 994 (3d Cir. 1984));
see also U.S. Brass, 301 F.3d at 304. A claim is related to a
bankruptcy case “if the outcome could alter the debtor's rights,
liabilities, options, or freedom of action (either positively
or negatively).” Kimpel v. Meyrowitz (In re Meyrowitz),

2010 WL 5292066, at *5 (Bankr. N.D. Tex. Dec. 20, 2010)
(citations omitted). “That state law may affect a proceeding's
resolution cannot be the sole basis by which a proceeding
is excluded from the otherwise large net cast by ‘related
to’ jurisdiction.” Hartley v. Wells Fargo Bank, N.A. (In re
Talsma), 509 B.R. 535, 542 (Bankr. N.D. Tex. 2014) (citing
28 U.S.C. § 157(b)(3)). Proceedings that involve merely
“related to” jurisdiction and do not otherwise arise under the
Bankruptcy Code or arise in a bankruptcy case are “non-
core.” Faulkner, 454 B.R. at 360. In such an instance, a
bankruptcy court may not issue a final order adjudicating the
claims without the parties' consent. 28 U.S.C. § 157(c).

With this predicate in mind, the Court turns to the allegations
in the Complaint.

3. The Court has Related To Jurisdiction
Over the Adversary Proceeding

According to ECN's Original Brief [AP No. 63], the
paragraphs in its Complaint relevant to subject matter

jurisdiction are 8–12 and 40–43. 11  A review of these
paragraphs, however, shows that only paragraphs 42 and
43 contain arguably non-conclusory allegations relevant to

subject matter jurisdiction. 12  Those paragraphs allege the
following:

42. As a result of the CHC Debtors' rejection of their leases
with ECN Capital, ECN Capital filed Proofs of Claim
Nos. 543, 545, 549, 556, and 575 in the CHC Bankruptcy
Cases against certain of the CHC Debtors seeking over $94
million from each such CHC Debtor. Other entities subject
to lease rejections by the CHC Debtors filed similar proofs
of claim. To the extent that ECN Capital recovers damages
against Airbus through this action, the amount of ECN
Capital's claims against the CHC Debtors will be reduced
by ECN Capital's recovery. Similarly, if other entities
subject to lease rejections by the CHC Debtors obtain
damages from Airbus on the basis of Airbus's liability in
this action, their claims against the CHC Debtors will be
reduced by their recovery. Accordingly, the outcome of
Plaintiff's claims in this action will: (a) alter the rights,
obligations, and choices of action of creditors against the
CHC Debtors; (b) alter the rights, obligations, and choices
of action by the CHC Debtors against Airbus; (c) impact
the CHC Debtors' estates; and (d) have an effect on the
administration of the CHC Debtors' estates.
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43. On information and belief, in addition to the Super
Pumas for which the CHC Debtors rejected leases in
the CHC Bankruptcy Cases, the CHC Debtors own
and/or have owned other Super Puma EC225s and/or
Super Puma AS332 L2s as well. The CHC Debtors
thus could stand to recover damages directly from
Airbus for Airbus's negligence, defective design, defective
manufacturing, failure to warn, violation of implied
warranty of merchantability, negligent misrepresentation,
and/or fraud, which recovery would accrue to the benefit
of the CHC Debtors' estates.

11 See ECN's Original Brief [AP No. 63] at 9.

12 Paragraphs 8 and 9 are comprised of conclusory
allegations that the Bankruptcy Court has subject
matter jurisdiction. A court need not accept
conclusory allegations as true when ruling on
a challenge to its subject matter jurisdiction.
Beene v. Aramark Healthcare Support Serv.,
Inc., 2007 WL 1468705, at *2 (N.D. Tex. May
17, 2007) (the court need not strain to find
inferences favorable to the plaintiffs nor accept
conclusory allegations, unwarranted deductions, or
legal conclusions). Paragraph 10 alleges that the
Bankruptcy Court has supplemental jurisdiction
over ECN's claims. However, it is the District
Court, not the Bankruptcy Court, that would try
the Adversary Proceeding, making this argument
moot. Paragraphs 11 and 40 contain allegations
regarding personal jurisdiction, while paragraph
12 addresses venue. Finally, paragraph 40 only
addresses CHC (Barbados)'s rejection of the ECN
Leases.

*5  In its Original Brief, ECN elaborates on its allegations
in paragraphs 42(b)–(c) and 43 by explaining that if, “for
example, ECN Capital succeeds on any of its claims,
Airbus could be liable to the Debtors on collateral estoppel
grounds for claims arising from the April 2016 crash
and subsequent grounding—which claims the Debtors have
expressly preserved [under their plan of reorganization] and
which involve substantially similar facts and circumstances
to those at issue here.” ECN's Original Brief [AP No. 63] at 2.

Airbus, however, argues that the Bankruptcy Court must
dismiss the Adversary Proceeding because it is a non-core
proceeding that will have no effect on the Bankruptcy Case.
Airbus's Original Brief [AP No. 32] at 1. According to Airbus:

ECN's action does not involve claims
against the CHC Debtors and does
not involve their estates' property. The
helicopters are owned by ECN, and
the leases have already been rejected
by the CHC Debtors. Whether ECN
can recover from [Airbus] for its
own, separate alleged economic loss
caused by the groundings will have
no effect on the Debtors' estates. The
sources of damages to ECN in the
proceedings are completely separate
—rejected leases (bankruptcy) versus
the grounding (adversary). Moreover,
to the extent ECN recovers damages
from [Airbus] in this lawsuit, that
money would go to ECN, not the CHC
Debtors.

Id. at 7–8. Simply put, Airbus believes that ECN's arguments
are far too tenuous to support related to jurisdiction. Although
the Court agrees that the Adversary Proceeding's potential
effect on the bankruptcy estates is tenuous, that effect is still
“conceivable” and thus sufficient to confer subject matter
jurisdiction, as the Court will now explain.

In its briefs, ECN generically uses the term “collateral
estoppel” in describing the conceivable effect that the
Adversary Proceeding could have on the bankruptcy estates,
without explaining whether it is referring to claim or issue
preclusion. Thus, the Court must analyze both. For claim
preclusion to apply,

[f]irst, the parties in a later action must
be identical to (or at least be in privity
with) the parties in a prior action.
Second, the judgment in the prior
action must have been rendered by a
court of competent jurisdiction. Third,
the prior action must have concluded
with a final judgment on the merits.
Fourth, the same claim or cause of
action must be involved in both suits.
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U.S. v. Shanbaum, 10 F.3d 305, 310 (5th Cir. 1994). Here,
ECN is unable to prove the first element because the Debtors
are not a party to the Adversary Proceeding nor is there any
allegation that they are in privity with ECN. Thus, claim
preclusion could not apply under these facts.

Issue preclusion, however, could apply to the facts as alleged
by ECN. As previously explained in In re Wyly, issue
preclusion binds a party to the determination of an issue that
was litigated in a prior judgment if—

[f]irst, the issue under consideration in
a subsequent action must be identical
to the issue litigated in a prior action.
Second, the issue must have been fully
and vigorously litigated in the prior
action. Third, the issue must have been
necessary to support the judgment in
the prior case. Fourth, there must be no
special circumstance that would render
preclusion inappropriate or unfair.

In re Wyly, 2015 WL 5042756, at *6 (Bankr. N.D. Tex. Aug.
25, 2015) (quotations and citations omitted). As explained by
the Fifth Circuit:

The differences between claim
preclusion and issue preclusion
are significant. Waiver is not a
motivating principle behind issue
preclusion. Instead, courts reason that
if another court has already furnished
a trustworthy determination of a
given issue of fact or law, a party
that has already litigated that issue
should not be allowed to attack that
determination in a second action.
Moreover, under issue preclusion,
unlike claim preclusion, the subject
matter of the later suit need not have
any relationship to the subject matter
of the prior suit.

*6  Shanbaum, 10 F.3d at 311.

As previously described, ECN has sued Airbus alleging
various negligence and products liability claims arising from
damages associated with its ownership of the Helicopters
that were grounded after the 2016 crash. These are the same
types of claims likely held by certain of the Debtors that also
own Super Puma helicopters that were similarly grounded.
If ECN receives a ruling in the Adversary Proceeding that
a specific part was defective, that Airbus knew of the
defect, or similar rulings encompassed in negligence and/or
products liability claims, the applicable Debtor could likely
rely on issue preclusion in a subsequent lawsuit brought
against Airbus. Although the application of issue preclusion

involves a hypothetical scenario at this point, 13  ECN and
the applicable Debtors each hold the right to bring these
type of claims against Airbus flowing from the crash and
subsequent grounding of the Super Puma helicopters, which
means the application of issue preclusion could have a
conceivable effect on the applicable bankruptcy estates by
altering the applicable Debtor's rights, options, and freedom
of action, thus meeting the very broad definition of related to
jurisdiction applicable in the Fifth Circuit. Accordingly, the
Court concludes that the Adversary Proceeding is related to

the Bankruptcy Case. 14

13 This is because the applicable Debtors have not
sued Airbus and it is unknown if they will ever sue
Airbus bringing these same or substantially similar
claims.

14 On March 3, 2017, this Court entered an order
[BC No. 1791] approving a settlement between
the Debtors and ECN that awarded ECN “separate
and distinct stipulated, allowed general unsecured
non-priority pre-petition claims” in the amount
of $85,700,000 against each of CHC (Barbados)
and the ECN Lease Guarantors. Because of this
settlement, ECN's other argument, that its recovery
in the Adversary Proceeding could reduce its
claims against the estates, is moot.

B. Personal Jurisdiction

1. The Relevant Standard for Ruling
on a Federal Rule 12(b)(2) Motion to

Dismiss for Lack of Personal Jurisdiction
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When a nonresident defendant moves to dismiss for lack
of personal jurisdiction, the plaintiff bears the burden of
establishing the court's jurisdiction. Stuart v. Spademan, 772
F.2d 1185, 1192 (5th Cir. 1985). The court may determine
the jurisdictional issue by receiving affidavits, interrogatories,
depositions, oral testimony, or any combination of the
recognized methods of discovery. Id. Here, Airbus relied
on documents outside of the Complaint to challenge
personal jurisdiction, which ultimately resulted in the parties
undertaking discovery and the Bankruptcy Court holding an
evidentiary hearing on the Motion to Dismiss on February

28, 2017 (the “Hearing”). 15  Thus, ECN must show, by a
preponderance of the evidence, that the Court has personal
jurisdiction over Airbus. Felch v. Transportes Lar–Mex SA
DE CV, 92 F.3d 320, 326 (5th Cir. 1996).

15 A copy of the Hearing transcript may be found at
AP No. 86.

*7  When analyzing personal jurisdiction, a court must first
consider whether a federal statute or rule defines the extent
of its personal jurisdiction. Smith v. Matias (In re IFS Fin.
Corp.), 2007 WL 2692237 (Bankr. S.D. Tex. Sept. 11, 2007)
(citing Federalpha Steel LLC Creditors Trust v. Fed. Pipe
& Steel Corp. (In re Federalpha Steel LLC), 341 B.R. 872,
887 (Bankr. N.D. Ill. 2006)). Here, Bankruptcy Rule 7004(f)
defines personal jurisdiction over defendants in an adversary
proceeding, authorizing personal jurisdiction to the extent
allowed by the Fifth Amendment Due Process clause. Id.
(citing cases). Consequently, a bankruptcy court's personal
jurisdiction is not affected by a state's long-arm statute or
constitution. Id.

The Due Process Clause permits the exercise of personal
jurisdiction over a nonresident defendant when: (i) the
defendant has minimum contacts with the forum, and (ii) the
exercise of jurisdiction does not offend “traditional notions
of fair play and substantial justice.” Burger King Corp.
v. Rudzewicz, 471 U.S. 462, 474 (1985); Int'l Shoe Co.
v. Washington, 326 U.S. 310, 316 (1945); Paz v. Brush
Engineered Materials, Inc., 445 F.3d 809, 813 (5th Cir. 2006).
Minimum contacts are required to preserve a defendant's Due
Process right not to be brought into a forum without “fair
warning” that prior conduct subjected them to that forum's
jurisdiction. Burger King Corp., 471 U.S. at 471–72. The
plaintiff bears the burden of establishing minimum contacts.
Seiferth v. Helicopteros Atuneros, Inc., 472 F.3d 266, 271
(5th Cir. 2006). If successful, the burden then shifts to the

defendant to establish that the exercise of jurisdiction would
be unfair or unreasonable. Id.

The minimum-contacts analysis used in diversity cases is
applied to a foreign defendant in bankruptcy court adversary
proceedings based on federal law, with one exception. Instead
of looking only at the defendant's contacts within the forum
state, courts aggregate the defendant's contacts within the
entire United States. In re IFS Fin. Corp., 2007 WL 2692237,
at *3; Levey v. Hamilton (In re Teknek, LLC), 354 B.R. 181,
192 (Bankr. N.D. Ill. 2006).

The Supreme Court has rejected “talismanic jurisdiction
formulas” to determine personal jurisdiction. Burger King
Corp., 471 U.S. at 485–86. However, the contacts must be
“purposeful” as opposed to “fortuitous” or “attenuated,” and
the contacts must be significant enough that a reasonable
person would foresee that their “conduct and connection with
the forum State are such that he should reasonably anticipate
being haled into the court there.” Id. at 474 (quoting World–
Wide Volkswagen v. Woodson, 444 U.S. 286, 297, 299 (1980)).

A defendant's “minimum contacts” may give rise to either
general personal jurisdiction or specific personal jurisdiction.
A court with general personal jurisdiction over a non-forum
defendant has jurisdiction to adjudicate any claim against
that defendant, including claims that do not arise in the
forum state. Helicopteros Nacionales de Colombia, S.A. v.
Hall, 466 U.S. 408, 414 n.9 (1984). A court may exercise
general personal jurisdiction over any action brought against
a defendant if the defendant's contacts with the forum state
are “continuous and systematic.” Seiferth, 472 F.3d at 271.
When examining a general personal jurisdiction issue, courts
consider the defendant's contacts occurring within the forum
“over a reasonable number of years, up to the date the suit
was filed.” Access Telecom, Inc., v. MCI Telecomm. Corp.,
197 F.3d 694, 717 (5th Cir. 1999) (citing Metro. Life Ins. Co.
v. Robertson–Ceco Corp., 84 F.3d 560, 569 (2d Cir. 1996)).

*8  Absent general personal jurisdiction, a court may
still exercise limited specific personal jurisdiction over a
defendant. Unlike general personal jurisdiction, specific
personal jurisdiction does not extend to any claim against the
non-forum defendant. Instead, specific personal jurisdiction
is limited to causes of action that arise from conduct that
occurred in or was directed to the forum location. Burger King
Corp., 471 U.S. at 472–73 n.15.
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Here, ECN has alleged that: (i) by participating in the
Bankruptcy Case, Airbus has submitted itself to the personal
jurisdiction of the Bankruptcy Court (and thus this Court) for
ECN's allegedly related claims, and (ii) the Bankruptcy Court
(and thus this Court) has specific personal jurisdiction over

Airbus for purposes of hearing the Adversary Proceeding. 16

The Court will address these in turn.

16 ECN does not argue that this Court has general
personal jurisdiction over Airbus independent of
Airbus's alleged consent. Hr'g Tr. (2/28/16) 45:21–
22 (Flumenbaum) (“I don't believe we would have
general jurisdiction but for [Airbus] coming into
this Court.”).

2. This Court Lacks Specific
Personal Jurisdiction Over Airbus

a. Airbus Has Not Consented to
Personal Jurisdiction in this Court

It is undisputed that Airbus has voluntarily participated in the
Bankruptcy Case by, among other things: (i) filing a Notice of
Appearance in which it describes itself as a party in interest
to the Bankruptcy Case [BC Nos. 339, 1750], (ii) serving on
the Official Committee of Unsecured Creditors appointed by
the Office of the United States Trustee [BC No. 137], (iii)
filing proofs of claim for goods and/or services provided to
certain of the Debtors prior to the Petition Date [Claim Nos.
353, 365], and (iv) objecting to prior efforts by ECN to take
a Bankruptcy Rule 2004 examination related to certain of
the Debtors' potential claims against Airbus [BC No. 862].
Because of this, ECN argues that Airbus has submitted itself
to the Bankruptcy Court's jurisdiction for any claim related
to the proofs of claim that Airbus filed against certain of the
Debtor's bankruptcy estates. ECN's Original Brief [AP No.
63] at 17.

In support of this argument, ECN cites to various cases
where courts have exercised jurisdiction in allegedly
“similar circumstances.” ECN Second Supplemental Brief
[AP No. 78] at 10–13. ECN's cases, however, are clearly
distinguishable. For example, ECN cites to Kriegman v.
Cooper (In re LLS American, LLC), 2012 WL 2564722, at
*7 (Bankr. E.D. Wash. 2012) for the proposition that, by
filing a proof of claim and participating in motion practice,
a claimant has submitted itself to the bankruptcy court's
jurisdiction for related claims. Id. at 10–11. LLS, however,

has several distinguishing characteristics, including that (i)
a bankruptcy trustee (asserting claims on behalf of the

bankruptcy estate) 17  was the plaintiff, and (ii) the defendant
had participated in the adversary proceeding before filing a
motion to dismiss for lack of personal jurisdiction. In re LLS
American, LLC, 2012 WL 2564722, at *3. Moreover, the LLS
defendant's proof of claim was filed for money loaned to
or investments in the debtor, and the adversary proceeding
against it was for allegedly preferential transfers under 11
U.S.C. § 548 related to the debtor's Ponzi scheme. Id. at

*4. Among other things, 18  the court in LLS relied on the
nature of the claim and the adversary, coupled with 11 U.S.C.

§ 502(d), 19  to find that, by filing the proof of claim, the
defendant had submitted to the court's personal jurisdiction.
Id. at *5–7. ECN's other cases on this point are similarly
distinguishable.

17 Here, however, no Debtor claim is directly at issue.
The claims pled in the Adversary Proceeding are
claims of a non-debtor (ECN) against another non-
debtor (Airbus).

18 The LLS court also found that the defendant
consented to the court's jurisdiction by previously
filing and prosecuting a motion to withdraw
reference. Id. at *7.

19 11 U.S.C. § 502(d) states, in relevant part, that
“the court shall disallow any claim of any entity
from which property is recoverable under section
542, 543, 550, or 553 of this title or that is a
transferee of a transfer avoidable under section
522(f), 522(h), 544, 545, 547, 548, 549, or 724(a)
of this title, unless such entity or transferee has
paid the amount, or turned over any such property,
for which such entity or transferee is liable under
section 522(i), 542, 543, 550, or 553 of this title.”

*9  For example, Securities Investor Protections Corp. v.
Bernard L. Madoff Investment Securities, Inc., 460 B.R.
106 (S.D.N.Y. 2011) aff'd, 474 B.R. 76 (S.D.N.Y. 2012),
involved an avoidance action brought by a bankruptcy
trustee, again asserting claims on behalf of the bankruptcy
estate. The court found that it had personal jurisdiction over
the foreign defendant because, among other things, (i) the
foreign defendant had entered into and performed under an
agreement with a New York choice of law clause, (ii) the
foreign defendant's “investment manager” had an address in
Connecticut, (iii) the foreign defendant directed investments
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to the United States and had engaged in a series of repeated
transactions that intentionally channeled investor money into
the debtor's Ponzi scheme in New York, and (iv) several of the
trustee's claims arose out of or were related to the defendant's
contacts with the United States such that it should reasonably
have anticipated any adjudication of the transactions would
take place in the United States. Id. at 116–19. Although the
Madoff court took into consideration that the defendant had
participated in the underlying bankruptcy case by filing a
notice of appearance and attending hearings in New York
through counsel, those actions were not the sole basis of its
ruling. Id. at 119.

In Deak & Co., Inc. v. Ir. R.M.P Soedjono (In re Deak & Co.,
Inc.), 63 B.R. 442 (Bankr. S.D.N.Y. 1986), the debtor owned
substantially all of the stock of a foreign bank (“FOCO”).
Prepetition, the debtor had pledged 8,000 of those shares to
a foreign entity (“DAMA”). After filing for bankruptcy, the
debtor sought to sell its stock in FOCO free and clear of all
liens, claims, and encumbrances, including those arising from
the pledge to DAMA, on the basis that the pledge was the
subject of a bona fide dispute under 11 U.S.C. § 363(f)(4).
Id. at 424–25. Prior to the proposed sale, DAMA had filed
a notice of appearance in the bankruptcy case, stating that it
was “a party in interest and equity security holder in these
proceedings.” Id. at 424. Although DAMA received notice of
the proposed sale and its counsel attended the sale hearing, it
filed no objection to the sale. Id. at 424–25. The bankruptcy
court ultimately approved the sale, which was “free and clear
of all liens, claims, pledges, and other encumbrances,” with
any such interests to attach to the sale proceeds. Id. at 425.

After the bankruptcy court approved the sale, DAMA sought
and obtained an ex parte injunction from a Swiss court in
Zurich restraining the debtor from transferring the FOCO
shares to the purchaser. Id. at 425–26. The debtor then
commenced an adversary proceeding against DAMA in
the bankruptcy court seeking to set aside the pledge as a
preference or fraudulent conveyance. Id. at 426. In response,
DAMA filed a motion to dismiss alleging, among other
things, that the bankruptcy court lacked personal jurisdiction
over it. Although the bankruptcy court held that DAMA had
submitted itself to the bankruptcy court's personal jurisdiction
by filing a notice of appearance and participating in the
bankruptcy case, that court clearly expressed its concerns over
DAMA's attempts to thwart the sale despite its knowledge
of, and participation in, the bankruptcy case. Id. at 432
(“DAMA's commencement of the Swiss action subsequent to
Deak's [bankruptcy] filing contravened the letter and spirit

of § 362, and is a serious affront to this court's jurisdiction
by a party who had already appeared in this bankruptcy
case”). Moreover, the court specifically noted that DAMA's
counsel appeared at the sale hearing, yet gave no indication
of DAMA's intent to challenge the sale:

Furthermore, DAMA's appearance at the August 6,
1985 [sale] hearing, coupled with his failure to qualify
statements made by Deak with regard to DAMA's interest,
were further evidence of submission to this court's
jurisdiction. Deak stated clearly at the hearing that the
DAMA pledge was in dispute and that its validity would
be determined at a later date. The present adversary
proceeding seeks to determine precisely that matter. Deak
further represented that it was “aware of no objection
by any of the three lienors with respect to this prong
of the application.” Transcript, August 6, 1985, at 19.
Specifically, Deak sought to have the liens, if their validity
was established, to attach to the proceeds of the sale.
DAMA had an opportunity but never voiced his objection
to this court's jurisdiction which he easily could have
done. Had an objection been interposed by DAMA at
this juncture or by the other lienors, this court may well
have structured the order it signed allowing the sale to
go forward differently. DAMA's silence throughout estops
him from now raising the issue of personal jurisdiction; his
acts and non-acts have amounted to a legal submission to
the jurisdiction of this court.

*10  Id. at 432–33.

From this Court's perspective, ECN reads Deak too broadly.
It does not stand for the general proposition that, by filing a
notice of appearance and participating in a bankruptcy case,
a creditor subjects itself to the personal jurisdiction of the
bankruptcy court for all times or for all issues. Notably, the
issues in Deak each involved the debtor's shares in FOCO.
Here, however, ECN's claims in the Adversary Proceeding
(negligence and products liability against Airbus, not any
Debtor) and those reflected in Airbus's proofs of claims
(prepetition goods and/or service provided to certain of the
Debtors) are legally distinct and wholly unrelated.

ECN's remaining cases are similarly distinguishable. See,
e.g., Mobley v. Quality Lease and Rental Holdings, LLC
(In re Quality Lease & Rental Holdings, LLC), 2016 WL
416961 (S.D. Tex. Feb. 1, 2016) (holding in relation to a
jury demand that “[fi]ling a proof of claim brings a creditor
within the equitable jurisdiction of a bankruptcy court and
thereby waives the Seventh Amendment right to a jury
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trial on issues that are related to the proof of claim.”);
Schwinn Plan Committee v. TI Reynolds 531 Limited (In
re Schwinn Bicycle Co.), 182 B.R. 526 (N.D. Ill. 1995)
(by filing proof of claim for outstanding invoices, foreign
creditor subjected itself to personal jurisdiction in adversary
proceeding brought by the Chapter 11 plan committee to
recover preferential transfers); Neese v. First Nat'l Bank of
Grayson, Ky. (In re Neese), 12 B.R. 968 (W.D. Va. 1981) (by
filing proofs of claim, defendants consented to the personal
jurisdiction of the bankruptcy court in adversary to disallow
those claims); Glinka v. Abraham and Rose Co. Ltd., 199
B.R. 484 (Bankr. D. Vt. 1996) (bankruptcy trustee and
debtor's primary secured creditor commenced adversary to set
aside allegedly fraudulent transfers; court found that foreign
defendant had waived any objection to personal jurisdiction
by voluntarily intervening in the adversary proceeding and
actively participating in the proceeding for an extended
period of time without challenging the court's personal
jurisdiction). Thus, Airbus's actions in the Bankruptcy Case
are insufficient for this Court to conclude that it has consented
to the Bankruptcy Court's (and thus this Court's) personal
jurisdiction over it with regard to the claims pled against it by
ECN in the Adversary Proceeding.

ECN next argues that Airbus filing proofs of claim in the
Bankruptcy Case is the equivalent of Airbus filing a lawsuit
in the Bankruptcy Court. And, in Texas, “[v]oluntarily filing
a lawsuit in a jurisdiction is a purposeful availment of the
jurisdiction's facilities and can subject a party to personal
jurisdiction in another lawsuit when the lawsuits arise from
the same general transaction.” ECN's Original Brief [AP
No. 63] at 18 & n.28, 29 (citing Hess v. Bumbo Int'l Trust,
954 F.Supp.2d 590, 597 (S.D. Tex. 2013); Int'l Transactions,
Ltd. v. Embotelladora Agral Regionmontana SA de CV, 277
F.Supp.2d 654, 667–68 (N.D. Tex. 2002)).

*11  As before, ECN's cases are distinguishable from the
facts here. First, neither Int'l Transactions nor Hess involved
a bankruptcy case. Moreover, in Int'l Transactions, the court
found consent to jurisdiction because the foreign defendant
had previously filed two separate lawsuits in the forum that
were directly related to proceedings the plaintiff filed in
the same forum. 277 F.Supp.2d at 667–68. Finally, in Hess,
the court found general personal jurisdiction based on the
defendant's forum contacts, not its involvement with prior

litigation. 954 F.Supp.2d at 593–97. 20

20 Praetorian Specialty Ins. Co. v. Auguillard Const.
Co., 829 F.Supp.2d 456 (W.D. La. 2010), and

Gen. Contracting & Trading Co., LLC v. Interpole,
Inc., 940 F.2d 20 (1st Cir. 1991), are equally
distinguishable, as each involved a situation where
consent was found because the defendant had
filed lawsuits in the same forum based on the
same operative facts. Finally, Fort v. SunTrust
Bank (In re Int'l Payment Group, Inc.), 2011 WL
5330783 (Bankr. D.S.C. Nov. 3, 2011), did not
involve a challenge to personal jurisdiction but the
constitutionality of the referral of the lawsuit to the
bankruptcy court. Id. at *1.

Moreover, even if this Court were to find that Airbus filing
proofs of claim in the Bankruptcy Case is the equivalent of
Airbus filing a lawsuit in the Bankruptcy Court, ECN's claims
in the Adversary Proceeding do not relate to Airbus's proofs of
claim. As previously explained, ECN's claims against Airbus
in the Adversary Proceeding are for alleged negligence and
products liability related to the Helicopters it owned at the
time of the crash. On the other hand, Airbus's proofs of claim
are for goods and/or services it provided to Debtors Heli–One
Canada ULC (Claim No. 353) and Heli–One (Norway) AS
(Claim No. 365) prior to the Petition Date.

Despite this, ECN argues that Airbus has “submitted itself
to the specific personal jurisdiction of the Court for claims
related to the Bankruptcy Cases in which Airbus filed its own
proofs of claim.” ECN's Original Brief [AP No. 63] at 18. The
mere fact that both ECN and Airbus filed claims in the same
jointly-administered bankruptcy cases involving 43 affiliated

debtors 21  is insufficient for this Court to find that Airbus
has consented to the Bankruptcy Court's personal jurisdiction
over it for unrelated claims brought against it by ECN.

21 As noted previously, ECN filed proofs of claim
against CHC (Barbados), CHC Helicopter S.A.,
CHC Helicopter Holding S.A.R.L., 6922767
Holding SARL, and Heli–One Leasing, ULC
related to the ECN Leases and CHC (Barbados)'s
rejection of the ECN Leases, while Airbus filed
proofs of claim against Heli–One Canada ULC
and Heli–One (Norway) AS related to goods and
services it provided to those Debtors. And, as noted
previously, ECN's claims against Airbus in the
Adversary Proceeding are negligence and products
liability type claims relating to Airbus's design,
manufacture, and sale of the Helicopters.

Of significance, ECN does not to cite to, nor could this
Court find through its own research, a single case where a
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court has held that a creditor/defendant submitted itself to
the personal jurisdiction of the bankruptcy court by filing
a proof of claim and/or participating in the underlying
bankruptcy case when the subject adversary proceeding (i)
was brought by another creditor of debtor asserting its own
claims (not claims of the estate), and (ii) the claims asserted
in the adversary proceeding were distinct from the claims the
creditor/defendant sought to recover on when it filed its proof
of claim against the debtor. ECN's argument simply expands
the scope of personal jurisdiction in a bankruptcy case too far.

*12  For all of these reasons, the Court concludes that
Airbus's participation in the Bankruptcy Case is, standing
alone, insufficient to give rise to personal jurisdiction over
Airbus in a lawsuit brought against it by ECN and arising from
matters unrelated to Airbus's proofs of claim.

b. ECN Has Failed to Show a Close Nexus between
Airbus's Alleged Contacts with the United States

and the Claims Alleged in the Adversary Proceeding

For specific personal jurisdiction to be proper, Due Process
requires (i) minimum contacts by the defendant purposefully
directed at the forum state, (ii) a nexus between the
defendant's contacts and the plaintiff's claims, and (iii) that
the exercise of jurisdiction over the defendant be fair and
reasonable. ITL Int'l, Inc. v. Constenla, S.A., 669 F.3d 493, 498
(5th Cir. 2012). The plaintiff has the burden of demonstrating
specific personal jurisdiction for each claim asserted against
the nonresident defendant. Seiferth, 472 F.3d at 274–75.

For reasons it explains below, the Court will focus on the
second prong of the analysis. This is so because, even
assuming that ECN could meet its burden to show that Airbus

had sufficient minimum contacts with the United States, 22

ECN has failed to prove (or even allege) a nexus between
those contacts and its claims in the Adversary Proceeding.
ECN's failure on this point is fatal because specific personal
jurisdiction is “case-linked” and grants a court only the power
to hear “issues deriving from, or connected with, the very
controversy that establishes jurisdiction.” Goodyear Dunlop
Tires Operations, S.A. v. Brown, 564 U.S. 915, 918–19 (2011)
(“Because the episode-in-suit, the bus accident, occurred in
France, and the tire alleged to have caused the accident was
manufactured and sold abroad, North Carolina courts lacked
specific jurisdiction to adjudicate the controversy.”); see
Helicopteros Nacionales de Colombia, S.A., 466 U.S. at 413–
16 & n.8; Jones v. Petty–Ray Geophysical Geosource, Inc.,

954 F.2d 1061, 1068 (5th Cir.) (specific personal jurisdiction
is proper only if the cause of action arises from a particular act
or activity in the forum), cert. denied, 506 U.S. 867 (1992).

22 Because ECN has failed to prove a close nexus
between its claims against Airbus and Airbus's
alleged contacts with the United States, the Court
need not undertake the minimum contacts prong
of the personal jurisdiction analysis. This is so
because, even if every contact that ECN alleges
between Airbus and the United States occurred,
ECN has still failed to meet its burden as there is
no nexus between such contacts and its claims.

The record before the Court is devoid of any evidence that
ECN's claims arise out of or are related to Airbus's contacts
with the United States. Indeed, ECN failed to address the
nexus prong of specific personal jurisdiction in the Complaint
and its pre-Hearing briefs. Accordingly, at the Hearing,
ECN's counsel was asked to identify the nexus between
ECN's negligence and products liabilities claims and Airbus's
alleged contacts with the United States. According to ECN's
counsel:

The nexus is that [ECN's] claims
are based on diminution in value
of those helicopters, due to Airbus's
negligence, product liability, fraud, et
cetera. And the reason I have these
damages is as a result, in part, of
activities that occurred in Texas, with
respect to the bankruptcy of CHC....
I've lost lease income, which I'm never
going to regain back, because of the
grounding.

*13  Hr'g Tr. (2/28/16) 53:12–22 (Flumenbaum) [AP No.
86].

Although not particularly clear, ECN appears to argue that
the nexus between ECN's injuries and Airbus's contacts with
the United States is the Bankruptcy Case and the Bankruptcy
Court's order permitting the rejection of the ECN Leases by
CHC (Barbados), which triggered a rejection claim against
it and guarantee claims against the ECN Lease Guarantors.
However, CHC (Barbados)'s decision to reject the ECN
Leases did not give rise to ECN's negligence and products
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liability claims against Airbus. Indeed, ECN's claims against
Airbus (i) existed prior to the Petition Date, (ii) are wholly
independent from the Bankruptcy Case, and (iii) would exist
whether the ECN Leases were rejected or not. Notably, at
the Hearing, ECN's counsel was unable to cite to any portion
of the record supporting ECN's argument. Id. 53:23–66:19
(Flumenbaum).

Accordingly, this Court concludes that it does not have
specific personal jurisdiction over Airbus in relation to the
Adversary Proceeding and that the Motion to Dismiss must
be granted.

Before moving on to Airbus's request to dismiss the
Adversary Proceeding on grounds of forum non conveniens,
the Court notes that, on March 20, 2017 (nearly three weeks
after the evidentiary record was closed), ECN filed with
the Bankruptcy Court a post-hearing brief [AP No. 87] (the
“Post–Hearing Brief”) and a 224 page appendix [AP No.
88] (the “Appendix”). The Bankruptcy Court did not request
post-Hearing submissions from the parties, and ECN neither
requested leave of Court to file its brief nor did it request
that the evidentiary record be reopened with respect to the
Appendix. Although Airbus moved to strike the Post–Hearing
Brief and Appendix [AP No. 90], it also admitted that this
Court considering the documents would not cause it prejudice
[AP No. 92 at 2 n.2]. Thus, the Court will consider the Post–
Hearing Brief and Appendix.

In its Post–Hearing Brief, ECN alleges that new facts have
come to light since the Hearing showing that the Declaration
of Michel Gouraud submitted at the Hearing [Airbus Ex.
A] was false in several respects, including how Airbus
does business in, and has contacts with, the United States.
These new allegations include that: (i) post-Hearing, Airbus
consented to the personal jurisdiction of a Texas state
court in a lawsuit involving Super Puma helicopters, (ii) in
early March 2017, an Airbus executive attended an industry
event in Dallas where Airbus showcased its helicopters, and
(iii) the same executive stated in a press release that 60
Airbus helicopter orders were placed at the event, and that
Airbus reported that several “VIP customers” who are Texas
residents testified to their satisfaction with Airbus products
and customer service. Post–Hearing Brief at 3.

First, the Court finds unpersuasive ECN's arguments that the
Appendix contains evidence showing that the Declaration
of Michel Gouraud was false. To the contrary, the Court
found portions of the Post–Hearing Brief inaccurate, often

presenting documents in the Appendix from a skewed
perspective. For example, citing to a press release, ECN
states: “On March 10, 2017, Mr. Faury stated that 60 Airbus
helicopters orders were placed at the Heli–Expo 2017 [held
in Dallas].” Post–Hearing Brief at 3. That is incorrect. What
the press release says is: “ ‘This year's Heli–Expo has shown
that 2017 is already off to a good start for our best-selling
products, with orders for about 60 helicopters including the
H125, H135, H145, and H175 announced at the show,’ said
Guillaume Faury, Airbus Helicopters CEO.” Appendix Ex.
G [88–7] at 2. Mr. Faury did not say that 60 orders were
“placed” at the Heli–Expo, and his statement did not “directly
contradict” the other evidence in the record that Airbus sells
helicopters from its place of business in France, including,
most importantly, the Helicopters owned by ECN.

*14  These types of inaccuracies aside, ECN again
exclusively focuses its efforts on establishing Airbus's
minimum contacts with the United States to the complete
exclusion of showing a nexus between those contacts
and ECN's claims. Without this nexus, specific personal
jurisdiction cannot exist. Thus, as previously explained, even
if every contact that ECN alleges between Airbus and the
United States occurred, ECN has still failed to carry its
burden of proving that specific personal jurisdiction exists
over Airbus.

The Court is also unpersuaded that Airbus's decision to
consent to personal jurisdiction in a Texas state court with
respect to another Super Puma lawsuit shows its consent to
the personal jurisdiction of the Bankruptcy Court (and, in
turn, this Court) with respect to the Adversary Proceeding.
Notably, neither the Debtors nor ECN is a party to the
other Texas state court lawsuit, and that lawsuit is wholly
unrelated to the Bankruptcy Case. The Court simply sees no
relevance between a Texas state court lawsuit involving other
plaintiffs and Airbus's actions in the Bankruptcy Case. To
the extent that ECN raises this argument in relation to the
third prong of specific personal jurisdiction (that the exercise
of jurisdiction be fair and reasonable), the Court does not
reach that consideration because ECN has failed to establish
a nexus between its claims and Airbus's alleged contacts with
the United States.

For these reasons, the Post–Hearing Brief and Appendix
did not alter this Court's conclusion that it lacks personal
jurisdiction over Airbus.
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C. Alternatively, the Adversary Proceeding Should
be Dismissed on Grounds of Forum Non Conveniens

Because the Court has concluded that it lacks personal
jurisdiction over Airbus, it need not consider Airbus's request
that the Adversary Proceeding be dismissed on grounds
of forum non conveniens. Gulf Oil Corp. v. Gilbert, 330
U.S. 501, 504 (1947) (holding that the doctrine of forum
non conveniens can never apply if there is an absence of
jurisdiction). However, should an appellate court ultimately
determine that this Court has both subject matter jurisdiction
over the claims asserted in the Adversary Proceeding and
personal jurisdiction over Airbus, the Court concludes that the
Adversary Proceeding should be dismissed on the grounds of
forum non conveniens.

“In all cases in which the doctrine of forum non conveniens
comes into play, it presupposes at least two forums in which
the defendant is amenable to process; the doctrine furnishes
criteria for choice between them.” Id. at 506–07. If a court
determines that an adequate alternative forum exists, then it
should consider the private interests of the litigant, including
(i) the relative ease of access to proof, (ii) the availability
of compulsory process for attendance of unwilling witnesses,
and the cost of obtaining attendance of willing witnesses,
(iii) the possibility of view of premises, if view would be
appropriate to the action, and (iv) all other practical problems
that make trial of a case easy, expeditious and inexpensive
as well as the enforceability of the judgment. Id. at 508. If
the private interest factors are not dispositive of the issue, the
court should also consider the public interest factors, which
include:

(i) the administrative difficulties
flowing from court congestion; (ii)
the local interest in having localized
controversies resolved at home; (iii)
the interest in having the trial of
a diversity case in a forum that
is familiar with the law that must
govern the action; (iv) the avoidance
of unnecessary problems in conflicts
of law, or in application of foreign law;
and (v) the unfairness of burdening

citizens in an unrelated forum with
jury duty.

*15  DTEX, LLC v. BBVA Bancomer, S.A., 508 F.3d 785, 794
(5th Cir. 2007).

The defendant carries the burden of persuading the court
that a lawsuit should be dismissed on forum non conveniens
grounds. Id. at 795 (citing In re Ford Motor Co., Bridgestone/
Firestone North American Tire, 344 F.3d 648, 652 (7th Cir.
2003)). Ordinarily, a strong favorable presumption is applied
to the plaintiff's choice of forum. Id. at 796. “[U]nless the
balance is strongly in favor of the defendant, the plaintiff's
choice of forum should rarely be disturbed.” Gulf Oil Corp.,
330 U.S. at 508. The doctrine of forum non conveniens is
appropriate in the bankruptcy context. Baumgart v. Fairchild
Aircraft Corp., 981 F.2d 824 (5th Cir.), cert. denied 508 U.S.
973 (1993).

Thus, the three steps of the forum non conveniens analysis
are: (i) determining if an adequate alternative forum exists, (ii)
considering the relevant factors of private interest, weighing
in the balance the relevant deference given the particular
plaintiff's initial choice of forum, and (iii) weighing the
relevant public interest factors if the private interests are either
nearly in balance or do not favor dismissal. Marnavi Splendor
GMBH & Co., KG v. Alstom Power Conversions, Inc., 706
F.Supp.2d 749, 754 (S.D. Tex. 2010) (citing In re Air Crash
Disaster Near New Orleans, La. on July 9, 1982, 821 F.2d
1147, 1165–66 (5th Cir. 1987) (en banc), vacated on other
grounds sub nom., Pan Am. World Airways, Inc. v. Lopez, 490
U.S. 1032 (1989)).

The Availability of an Adequate Alternative Forum. In DTEX,
the Fifth Circuit described the availability of an alternative
forum as follows:

A foreign forum is available when the entire case and
all the parties can come within that forum's jurisdiction.
Baumgart, 981 F.2d at 835 (quoting In re Air Crash, 821
F.2d at 1164). A foreign forum is adequate when the parties
will not be deprived of all remedies or treated unfairly,
even though they may not enjoy the all the benefits of an
American court. Id. “The substantive law of the foreign
forum is presumed to be adequate unless the plaintiff
makes some showing to the contrary, or unless conditions
in the foreign forum made known to the court, plainly
demonstrate that the plaintiff is highly unlikely to obtain
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basic justice there.” Tjontveit v. Den Norske Bank ASA, 997
F. Supp. 799, 805 (S.D. Tex. 1998) (citing Empresa Lineas
Maritimas v. Schichau–Unterweser, 955 F.2d 368, 372 (5th
Cir. 1992)).

508 F.3d at 796–97. While less favorable standards or a
lower potential recovery do not render an alternative forum
inadequate, there may exist “rare circumstances” where the
remedy offered by a forum is “clearly inadequate,” such as
when “the alternative forum does not permit litigation of the
subject matter of the dispute.” Piper Aircraft Co. v. Reyno,
454 U.S. 235, 254 n.22 (1981); Gonzalez v. Chrysler Corp.,
301 F.3d 377, 379–80 (5th Cir. 2002).

In its brief, ECN argues that:

Airbus also suggests dismissal is appropriate because
this matter has “no connection with Texas or the United
States.” (Airbus Br. 19.) That is patently false. As explained
above, this adversary proceeding is closely related to the
Bankruptcy Cases, in which both ECN Capital and Airbus
are creditors—with each party's proofs of claim concerning
the helicopters at issue in this lawsuit—and ECN Capital's
claims are intertwined with the claims, liabilities, and
property of the Debtors. Airbus also contends that the
Court has no familiarity with the facts underlying ECN
Capital's claims, but this again is false. From months of
presiding over the proceedings in the Bankruptcy Cases,
this Court has become familiar with the parties to this
action; the factual circumstances giving rise to ECN
Capital's claims; and the property that is the subject of,
and will be affected by, this adversary proceeding. Airbus
claims that none of the evidence relevant to ECN Capital's
claims is in the U.S., but this is untrue—among the federal
aviation authorities investigating the 2016 Crash is the U.S.
Federal Aviation Authority, which issued from Fort Worth,
Texas an Emergency Airworthiness Directive requiring the
grounding of all EC225s and AS332 L2s in response to
the 2016 Crash. Airbus also refers to issues of “comity”
and the fact that certain of Airbus's contracts designate
France as the governing law and chosen forum for disputes.
International comity is an appropriate concern in a forum
non conveniens analysis only if the movant shows that
a true conflict of law exists, which Airbus has not done.
Airbus's grounds for forum non conveniens dismissal are
pure pretext.

*16  Airbus's real reason for wanting to escape this Court's
jurisdiction and force ECN Capital to adjudicate its claims
in France is clear. The government of France owns over

10% of the voting stock in Airbus's parent company, Airbus
Group[.] Until recently, France held an even greater stake
in Airbus Group. In 2014, France sold off a small portion
of its holdings in Airbus Group. Airbus Group's Chief
Executive, Thomas Enders, acknowledged that the sale
was designed to reduce—but not eliminate—the direct
influence the French government held over the company,
and to help Airbus Group become a more “normal” firm....

ECN's Original Brief [AP No. 63] at 23–24. Basically,

ECN argues that this Court 23  is the proper court to hear
the Adversary Proceeding because (i) of the allegedly
close connection between the Adversary Proceeding and the
Bankruptcy Case, and (ii) Airbus's ultimate parent is partially
owned by France, leaving ECN unable to receive a fair trial
in France. The Court disagrees on both points, as explained
below.

23 Although the parties direct their arguments towards
the Bankruptcy Court, including the jurisdictional
challenges and the requests to dismiss or abstain,
both have acknowledged that the Bankruptcy Court
cannot conduct the trial of the claims asserted in the
Adversary Proceeding without the parties' consent,
and such consent has not been given.

First, as discussed above, see 8–12, supra, the Adversary
Proceeding and the Bankruptcy Case are, at the very most,
tenuously related due to the potential application of issue
preclusion to certain claims that certain of the Debtors may
choose to bring against Airbus in the future (and there is
no guarantee those Debtors will pursue those claims). In
addition, despite ECN's allegations that the Bankruptcy Court
is familiar with the parties and their claims, that is simply
not true in any material respect. While the Bankruptcy Court
learned, at the outset of the Bankruptcy Case, of (i) the
April 29, 2016 helicopter crash near Turøy, Norway, (ii) the
investigation of the crash by certain civil aviation authorities
in the United States, Europe, Norway, and the United
Kingdom, and (iii) the civil aviation authorities' subsequent
grounding of any EC225 or AS332 L2 helicopter, that is the
extent of the Bankruptcy Court's familiarity with the parties
and the claims asserted in the Complaint, other than what it
has learned from reading the Complaint's allegations. In short,
the Bankruptcy Court has no special knowledge regarding
the Adversary Proceeding, the parties, or the negligence and
products liability claims asserted by ECN in the Complaint,
and any appropriate forum could quickly become familiar
with the parties and the claims by reading the Complaint.
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Second, and more importantly, there is nothing in the record
indicating that ECN could not receive a fair trial in France.
Indeed, a number of federal cases reflect the availability and
adequacy of French forums in general, and ECN has cited no
cases to the contrary. See, e.g., Piper Aircraft Co., 454 U.S.
at 252 n.18; Gschwind v. Cessna Aircraft Co., 161 F.3d 602,
606–07 (10th Cir. 1998); Magnin v. Teledyne Cont'l Motors,
91 F.3d 1424, 1429–31 (11th Cir. 1996); Marnavi Splendor,
706 F.Supp.2d at 755; In re Vioxx Prods. Liab. Litig., 448
F.Supp.2d 741, 746 (E.D. La. 2006). Although the Court
appreciates the fact that France is a minority owner of Airbus's
ultimate parent, there is nothing in the record indicating that
a French court or other forum could not be impartial.

Thus, this Court concludes that France is an available and
adequate alternative forum.

*17  Balance of Private and Public Interest. A careful
consideration of the private and public interest factors shows
that France would be a much more convenient and proper
forum for this litigation, as explained below.

First, it is undisputed that: (i) all parties to the Adversary
Proceedings are foreign companies (Airbus is French and
ECN is Canadian), (ii) the Helicopters were designed and
manufactured by Airbus in France, (iii) Airbus initially sold
the Helicopters to foreign CHC affiliates in France, (iii)
ECN later purchased the Helicopters from CHC (Barbados),
another foreign entity, for operation and sublease, (iv) there is
no allegation that the Helicopters have ever been on American
soil, and (v) the crash occurred off the coast of Norway.
Thus, it appears that a very significant portion of the evidence
relevant to ECN's claims against Airbus is located in France,
including documents and witnesses related to the design,
manufacture, and sale of the Helicopters; statements made on
Airbus's website or in its marketing materials; and Airbus's
involvement with the investigation of the Norway accident
and related Super Puma technical issues. See Airbus Ex. A
(Declaration of Michel Gouraud) ¶ 3.

Second, the evidence not located in France is likely located
elsewhere in Europe, where the crash occurred, or in Canada,
where ECN's headquarters is located. Although documents
in certain of the Debtors' possession and located in the
United States may be subject to production and/or CHC
representatives located in the United States may be called as
witnesses, that does not outweigh the simple fact that the vast
majority of witnesses and documents will be located abroad.
The cost and burden of bringing evidence and witnesses from

Europe (or other foreign countries) to Texas for a matter
having no connection with Texas or the United States weighs
heavily in favor of dismissal. See, e.g., Camejo v. Ocean
Drilling & Exploration, 838 F.2d 1374, 1381 (5th Cir. 1988)
(“Compulsory process for Brazilian witnesses is unavailable
in a Texas forum. The cost of bringing Brazilian witnesses
to Houston is very high. All the information regarding the
Plaintiff's damages is in Brazil. The rig was and still is in
Brazil. The local interest of Brazil in determining a case
involving the death of one of its citizens is great; Texas courts
have no comparable interest in the case.”); Automated Marine
Propulsion Sys. v. Aalborg Ciserv Int'l A/S, 859 F.Supp.
263, 268 (S.D. Tex. 1994) (“The only evidence before the
Court indicates that almost all of the activities forming the
basis of this lawsuit occurred in Sweden and other European
countries ... Obviously, therefore, access to these sources
of proof will be much less burdensome in Sweden than in
Galveston.”).

Third, third party witnesses and documents located in Europe
(or other foreign countries) related to the 2016 accident and
subsequent groundings are outside the compulsory subpoena
power of this Court. Even if discovery from such witnesses
could be obtained under the Court's auspices, such witnesses
could not be compelled to attend trial in Texas, depriving
the jury of the opportunity to assess their demeanor and
veracity. See, e.g., Gulf Oil Corp., 330 U.S. at 511 (“to fix
the place of trial at a point where litigants cannot compel
personal attendance and may be forced to try their cases
on deposition, is to create a condition not satisfactory to
court, jury or most litigants”); Seguros Comercial Americas,
S.A. de C. V. v. American Pres. Lines, 933 F.Supp. 1301,
1312 (S.D. Tex. 1996) (“conducting a substantial portion of
a trial on deposition testimony...precludes the trier of fact
from the important function of evaluating the credibility of
witnesses”).

*18  It is likely that a French court would face far fewer of
these problems. See, e.g., In re Air Crash, 760 F.Supp.2d at
844 n.8 (finding in lawsuit against French defendants from
foreign aircraft accident that “France is also the location of
significant amounts of relevant damages evidence, and it will
likely be easier in France to obtain damages evidence from
the other Europeans in these lawsuits.”) (citing European
Council Regulation 1206/2001); Magnin, 91 F.3d at 1429–
30 (“Witnesses such as the crash investigators, eyewitnesses
to the crash, the owner of the aircraft, those who maintained
it, and the damage witnesses, are all in France.”)). In short,
this Court is likely to encounter many practical problems
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causing the disposition of this lawsuit to be harder, slower,
and more expensive in the United States than it would be in
France. Thus, the Court concludes that the private interest
factors clearly weigh in favor of dismissing the Adversary
Proceeding so that ECN's claims can be pursued in France.

If the private interest factors weigh in favor of dismissal,
the Court may end its inquiry and decline to analyze the
public interest factors. Baumgart, 981 F.2d at 837 (explaining
that a court need not consider certain public interest factors
if there is an appropriate alternative forum and the private
factors weigh in favor of dismissal); see also In re Air Crash
Disaster, 821 F.2d at 1164. Although the private interest
factors, standing alone, support dismissal, an analysis of the
public interest factors adds further support.

The Administrative Difficulties Flowing From Court
Congestion. Neither party addresses this factor relating to
congested courts and administrative difficulties. Since neither
party has argued this factor in favor of one forum over the
other, the Court will not consider this factor in its analysis.

Interest of the Forum in Resolving the Controversy. As
previously explained, see 2–4, supra, both ECN and Airbus
are foreign entities; Airbus designed, manufactured, and
sold the Helicopters in France to foreign affiliates of CHC
(Barbados), who later sold them to CHC (Barbados); ECN
purchased the Helicopters from CHC (Barbados) and then
leased them back to CHC (Barbados) for operation overseas;
and the crash at issue occurred off the coast of Norway.
Moreover, nothing in the record indicates that ECN's claims
arose from or are in any way related to Airbus's contacts
with the United States. In fact, without the Bankruptcy Case,
it does not appear that ECN would have a basis to bring
its lawsuit before an American court at all. Under these
facts, France clearly has the superior interest in resolving
this dispute. See, e.g., Piper Aircraft, 454 U.S. at 260 (where
aircraft accident occurred in foreign country and victims were
all citizens of that country, and only the aircraft manufacturer
and propeller manufacturer were American citizens, foreign
forum had a “very strong interest” in the case); Baumgart, 981
F.2d at 837 (where aircraft was designed and manufactured
in Texas, but crashed in Germany, Fifth Circuit affirmed the
district court's finding that Germany had a stronger interest in
the case). Thus, this factor weighs in favor of dismissal.

The Interest in Having the Trial of a Diversity Case in a Forum
that is Familiar with the Law that Must Govern the Action;
the Avoidance of Unnecessary Problems in Conflicts of Law,

or in Application of Foreign Law. The next two factors weigh
heavily in favor of a French forum resolving this conflict.

A choice of law inquiry traditionally involves a two-step
process. First, the Court must determine whether federal or
state choice of law rules govern. Second, once the Court
has determined which choice of law rules apply, it must
apply those rules to the facts of the case to determine
the appropriate substantive laws that govern the dispute. In
Klaxon, the Supreme Court of the United States held that a
federal court sitting in diversity jurisdiction must apply the
choice of law rules of the forum state in which it sits. Klaxon
Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487, 496 (1941).
This Court, however, has jurisdiction over the Adversary
Proceeding because it is “related to” the Bankruptcy Case
under 28 U.S.C. § 1334(b). Thus, the Court does not sit in
diversity jurisdiction, but federal question jurisdiction, and
is not bound by Klaxon. See Diamond Mortg. Corp. of Ill.
v. Sugar, 913 F.2d 1233, 1244 (7th Cir. 1990) (“Since §
1334 provides federal question jurisdiction, the sovereign
exercising its authority over Barron and Jeffe Attorneys is the
United States, not the State of Illinois.”); Tow v. Schumann
Rafizadeh (In re Cyrus II Partnership ), 413 B.R. 609 (Bankr.
S.D. Tex. 2008).

*19  Neither the United States Supreme Court nor the Fifth
Circuit has ruled on whether this Court, sitting in bankruptcy
jurisdiction, is required to apply federal choice of law rules or
is instead to apply the choice of law rules of the forum state.
This Court need not resolve this issue here, since application
of both the federal choice of law rules and the Texas choice of
law rules lead to an analysis of the same factors in determining
which forum's substantive law should apply to ECN's claims.
See, e.g., Woods–Tucker Leasing Corp. v. Hutcheson–Ingram
Dev. Co., 642 F.2d 744, 749 (5th Cir. 1981) (“application of
an independent federal choice of law rule and of the forum
state's choice of law rule would lead to the same result, and
thus ‘we do not determine which road the trial court should
have traveled to arrive at the common destination’ ”) (quoting
Fahs v. Martin, 224 F.2d 387, 399 (5th Cir. 1955)).

The federal choice-of-law rule is the “independent judgment”
test, which is a multi-factor contacts analysis that applies
the law of the state with the most significant relationship
to the transaction at issue. MC Asset Recovery, LLC. v.
Commerzbank AG, 675 F.3d 530, 536 (5th Cir. 2012). Texas
applies the Restatement (Second) Conflict of Laws' (the
“Restatement”) most-significant relationship test to decide
choice-of-law issues. Id. The independent-judgment test and
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the most-significant-relationship test are the same. Id.; see
Tow, 413 B.R. at 615.

ECN's claims for negligence and products liability sound in
tort. Therefore, both Texas courts applying Texas choice-of-
law rules and federal courts applying federal choice-of-law
rules would look to §§ 6 and 145 of the Restatement. MC
Asset Recovery, LLC, 675 F.3d at 537 (“[T]he Court need not
resolve which choice-of-law test applies here. In either case,
Sections 6 and 145 of the Restatement (Second) of Conflict of
Laws...provide the appropriate analytical framework.”); Tow,
413 B.R. at 619; In re The Heritage Organization, LLC, 413
B.R. at 462.

Section 6 of the Restatement sets forth several factors relevant
to the choice of law analysis: (i) the needs of the interstate and
international systems, (ii) the relevant policies of the forum,
(iii) the relevant policies of other interested states and the
relative interests of those states in the determination of the
particular issue, (iv) the protection of justified expectations,
(v) the basic policies underlying the particular field of law,
(vi) certainty, predictability, and uniformity of result, and (vii)
ease in the determination and application of the law to be
applied. Restatement, § 6(2). Specifically in a tort case, § 145
of the Restatement counsels the Court to consider: (i) the place
where the injury occurred, (ii) the place where the conduct
causing the injury occurred, (iii) the domicile, residence,
nationality, place of incorporation, and place of business of
the parties, and (iv) the place where the relationship, if any,
between the parties is centered. Id. § 145(2). Thus, each of
the factors set forth in § 145 of the Restatement is viewed
in light of the more general considerations set forth in § 6
of the Restatement. When weighing the factors under § 145,
“it is not the number of contacts, but the qualitative nature
of those particular contacts that determines which state has
the most significant relationship to the occurrence and the
parties.” Asarco LLC v. Americas Mining Corp., 382 B.R. 49,
62 (S.D. Tex. 2007).

An application of the above factors indicates that France has
the most significant relationship to the occurrence and the
parties. As discussed above, Airbus is a French company
with its primary place of business in France, and it designed,
manufactured, and sold the Helicopters in France. On the
other hand, ECN is a Canadian company with its primary
place of business in Canada. It purchased the Helicopters
from, and leased them back to, a foreign Debtor for sublease
and operation overseas, and there is nothing in the record
to indicate that the Helicopters have ever been on American

soil. Indeed, ECN has failed to present any evidence (or
even argument) that demonstrates a compelling connection
between the Adversary Proceeding and the United States.
Thus, it is highly likely that French law would apply, making
a French forum the appropriate court to hear ECN's claims.
Accordingly, the relevant Restatement factors weigh in favor
of dismissal.

*20  Burden on the Citizens. The final public interest factor,
the interest in avoiding an unfair burden of jury duty on
citizens in an unrelated forum, weighs in favor of dismissal.
As explained by the Fifth Circuit, “[j]ury duty should not be
imposed on the citizens of Texas in a case that is so slightly
connected with this state.” DTEX, 508 F.3d at 503 (citing
cases). As previously noted, both parties to the Adversary
Proceeding are foreign entities and ECN's claims do not
arise from or relate to Airbus's contacts with the United
States. Neither the parties nor the Adversary Proceeding have
any connection to Texas, much less one that would justify
burdening its citizens with jury duty.

For the reasons explained above, the Court concludes
that France is an adequate and available forum for the
claims asserted in the Adversary Proceeding and both the
private and public interest factors strongly support dismissal
of the Adversary Proceeding for forum non conveniens.
Accordingly, in the event that this Court has both subject
matter jurisdiction over the claims asserted in the Adversary
Proceeding and personal jurisdiction over Airbus, the motion
to dismiss on grounds of forum non conveniens should be
granted.

D. Alternatively, the Court Should Permissively
Abstain from Hearing the Adversary Proceeding

Should the Court have both subject matter jurisdiction over
the claims asserted in the Adversary Proceeding and personal
jurisdiction over Airbus, and the Adversary Proceeding not
be dismissed on grounds of forum non conveniens, Airbus
alternatively requests that the Court permissively abstain
from hearing the Adversary Proceeding. Before turning to
its abstention analysis, the Court notes that both ECN and
Airbus have demanded a jury trial and neither has consented
to the Bankruptcy Court entering final orders in the Adversary
Proceeding. Because of this, although Airbus requests that the
Bankruptcy Court abstain, it is this Court that will preside

over any trial in the Adversary Proceeding. 24  Accordingly,
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the Court interprets Airbus's request for abstention as a
request that this Court, not the Bankruptcy Court, abstain.

24 As noted previously, the Bankruptcy Court
recommends that if the Motion to Dismiss is
denied, the Motion to Withdraw Reference be
granted and the reference of the Adversary
Proceeding to the Bankruptcy Court be
immediately withdrawn. See n.2, supra.

Permissive abstention is governed by 28 U.S.C. § 1334(c)(1),
which states in relevant part that:

Except with respect to a case under
chapter 15 of title 11, nothing in this
section prevents a district court in the
interest of justice, or in the interest
of comity with State courts or respect
for State law, from abstaining from
hearing a particular proceeding arising
under title 11 or arising in or related to
a case under title 11.

When ruling on a request to abstain, courts typically consider
and balance the following factors:

(1) the effect or lack thereof on the
efficient administration of the estate if
the court decides to remand or abstain;
(2) the extent to which state law issues
predominate over bankruptcy issues;
(3) the difficult or unsettled nature
of applicable law; (4) the presence
of a related proceeding commenced
in state court or other non-bankruptcy
proceeding; (5) the jurisdictional basis,
if any, other than § 1334; (6) the degree
of relatedness or remoteness of the
proceeding to main bankruptcy case;
(7) the substance rather than the form
of an asserted core proceeding; (8)
the feasibility of severing state law
claims from core bankruptcy matters
to allow judgments to be entered in
state court with enforcement left to the
bankruptcy court; (9) the burden on the

court's docket; (10) the likelihood that
the commencement of the proceeding
in the bankruptcy court involves forum
shopping by one of parties; (11) the
existence of a right to a jury trial; (12)
the presence in the proceeding of non-
debtor parties; (13) comity; and (14)
the possibility of prejudice to other
parties in the action.

*21  In re Heritage Southwest Medical Group, P.A., 423 B.R.
809, 815–16 (Bankr. N.D. Tex. 2010) (listing factors). The
Court will analyze these in turn.

The Effect or Lack Thereof on the Efficient Administration
of the Estate if the Court Decides to Abstain. On March 3,
2017, the Bankruptcy Court entered an Order [BC No. 1794]
confirming the Debtors' Chapter 11 plan of reorganization
(the “Plan”). The Plan went effective on March 24, 2017 [BC
No. 1851]. Although the applicable Debtors have retained
their claims against Airbus under the Plan, their counsel has
stated on the record that they do not intend to bring those
claims in the Bankruptcy Court, if they bring the claims
at all. Thus, it appears that abstaining from hearing the
Adversary Proceeding will have no effect on the efficient
administration of the bankruptcy estates, as the Bankruptcy
Case is essentially concluded. This factor weighs in favor of
abstention.

The Extent to which State Law Issues Predominate Over
Bankruptcy Issues. The Adversary Proceeding, which is
comprised of negligence and products liability claims, does
not implicate any bankruptcy laws or issues. Thus, this factor
also weighs in favor of abstention.

The Difficult or Unsettled Nature of Applicable Law. Because
the Adversary Proceeding is in its infancy, the Court is
unaware of whether any of the negligence and products
liability issues are particularly difficult or involve an unsettled
application of law. To the extent that foreign law will govern
the Adversary Proceeding, that will be a novel issue but not
one that is necessarily difficult or that this Court is incapable
of handling. Thus, the Court finds that this factor is either
neutral or weighs slightly in favor of abstention.

The Presence of a Related Proceeding Commenced in State
Court or Other Non–Bankruptcy Proceeding. There is no
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related proceeding pending in another forum, making this
factor inapplicable.

The Jurisdictional Basis, if any, Other than § 1334. There
is no jurisdictional basis other than 28 U.S.C. § 1334, and
this Court's jurisdiction over the Adversary Proceeding is
based solely on “related to” jurisdiction. Because (i) the
Adversary Proceeding is before this Court only as a result
of the Bankruptcy Case and its “conceivable” effect on the
bankruptcy estates, and (ii) neither of the parties to the
Adversary Proceeding is a debtor, this factor also weighs in
favor of abstention.

The Degree of Relatedness or Remoteness of the Proceeding
to the Main Bankruptcy Case. The Adversary Proceeding is
not related in any meaningful way to the Bankruptcy Case.
Although certain of the Debtors may hold similar claims
against Airbus, they have not asserted those claims and it is
highly unlikely they will do so in the Bankruptcy Court, if
they choose to assert them at all. Moreover, the Debtors did
not file bankruptcy to address claims related to the 2016 crash.
As reflected in the Plan, the Debtors had an enormous debt
load they were unable to manage. Under the Plan, which has
gone effective, much of that debt has been converted to equity,
paving the way for the reorganized Debtors' operations. Thus,
other than the potential application of issue preclusion to
any negligence and/or products liability claims that certain
of the reorganized Debtors may later choose to bring against
Airbus, the Adversary Proceeding has, at best, a very remote
connection to the Bankruptcy Case. Thus, this factor weighs
in favor of abstention.

*22  The Substance Rather than the Form of an Asserted
Core Proceeding. The parties both agree that the asserted
claims are non-core, making this factor inapplicable.

The Feasibility of Severing State Law Claims from Core
Bankruptcy Matters to Allow Judgments to be Entered in
State Court with Enforcement Left to the Bankruptcy Court.
There are no core bankruptcy matters to sever from the
Adversary Proceeding. Instead, the Adversary Proceeding is
comprised of negligence and products liability claims that the
Court determined can be more properly adjudicated in another
court. Thus, this factor weighs in favor of abstention.

The Burden on the Court's Docket. Because the Bankruptcy
Court lacks the ability to both hold the demanded jury trial and
enter a final order in this non-core proceeding, it is this Court's
docket that is the relevant inquiry. Although the Adversary

Proceeding is certainly something this Court is capable of
handling, its dockets are relatively full and the addition of this
case would be an unnecessary burden, particularly given the
very tenuous relationship between the Adversary Proceeding
and the Bankruptcy Case. Thus, this factor also weighs in
favor of abstention.

The Likelihood that the Commencement of the Proceeding
in the Bankruptcy Court Involves Forum Shopping by
One of the Parties. Although ECN argues that Airbus is
forum shopping in its attempt to avoid the Bankruptcy
Court's jurisdiction, the opposite appears true. The Adversary
Proceeding has little direct relevance to the Bankruptcy
Case. Indeed, it is undisputed that the claims asserted in the
Adversary Proceeding involve foreign entities, Helicopters
that were designed, manufactured, and sold in France initially
and outside the United States later, and a crash that occurred
in Norway. But for the Bankruptcy Case and the broad scope
of related to jurisdiction, there is absolutely no reason why
this suit would have been brought in the Northern District of
Texas. Thus, this factor weighs in favor of abstention.

The Existence of a Right to a Jury Trial. Both parties
have demanded a jury trial and have not consented to the
Bankruptcy Court holding that trial. However, it is this Court
that would hold such a trial, mooting the need for the parties'
consent. This factor is neutral.

The Presence in the Proceeding of Non–Debtor Parties. All
parties to the Adversary Proceeding are non-debtors. This
factor favors abstention.

Comity. As discussed above, see 31–37, supra, it is likely that
French law will apply to the claims asserted in the Adversary
Proceeding and that France has the most vested interested in
determining those claims. Thus, comity also weighs in favor
of abstention.

The Possibility of Prejudice to Other Parties in the Action.
There are no other parties to the Adversary Proceeding,
making this factor inapplicable.

Overall, not a single abstention factor weighs in favor of
this Court hearing the claims asserted in the Adversary
Proceeding. Accordingly, and in the alternative, this Court
concludes that it should permissively abstain from hearing
those claims.

III. CONCLUSION
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*23  For the reasons explained above, this Court concludes
that:

• Although this Court has subject matter jurisdiction over
the claims asserted in the Adversary Proceeding, it
lacks personal jurisdiction over Airbus. Accordingly, the
Motion to Dismiss for lack of personal jurisdiction must
be granted.

• Alternatively, if both subject matter jurisdiction over
the claims asserted in the Adversary Proceeding and
personal jurisdiction over Airbus exist, this Court is not
the proper forum to hear those claims, and the Motion to
Dismiss should be granted on the grounds of forum non
conveniens.

• Further in the alternative, if both subject matter
jurisdiction over the claims asserted in the Adversary
Proceeding and personal jurisdiction over Airbus exist,
this Court should permissively abstain from hearing
those claims.

An Order consistent with these findings and conclusions will
be entered separately.

All Citations

Slip Copy, 2017 WL 1380514

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States Bankruptcy Appellate Panel,
of the Ninth Circuit.

In re Amr MOHSEN, Debtor.
Amr Mohsen, Appellant,

v.
Carol Wu, Chapter 7 Trustee, Appellee.

No. NC–09–1159–HKiSa.
|

Bankruptcy No. 05–50662.
|

Adversary No. 06–05183.
|

Argued and Submitted on Oct. 20, 2010.
|

Filed Dec. 21, 2010.

Appeal from the United States Bankruptcy Court for
the Northern District of California, Honorable Roger L.
Efremsky, Bankruptcy Judge, Presiding.

Attorneys and Law Firms

Amr Mohsen, argued, pro se.

Dennis D. Davis of Goldberg, Stinnett, Davis & Linchey,
argued, for Appellee.

Before: HOLLOWELL, KIRSCHER and SALTZMAN 1 ,
Bankruptcy Judges.

1 Hon. Deborah J. Saltzman, Bankruptcy Judge
for the Central District of California, sitting by
designation.

MEMORANDUM 2

2 This disposition is not appropriate for publication.
Although it may be cited for whatever persuasive
value it may have (see Fed. R.App. P. 32.1), it has
no precedential value. See 9th Cir. BAP Rule 8013–
1.

PER CURIAM.

*1  The chapter 7 3  bankruptcy trustee filed a complaint
against two corporate entities, Advanced Information
Management, Inc. (AIM Inc.) and Advanced Investment
Management, LLC (AIM LLC) (AIM Inc. and AIM LLC are

collectively referred to as the AIM Entities 4 ) alleging they
were the debtor's alter ego and seeking a determination that
their assets be declared property of the bankruptcy estate.
The debtor filed a pro se answer to the complaint on behalf
of the AIM Entities. The bankruptcy court determined that
the debtor, neither an attorney nor a named defendant in the
action, did not have standing to defend against the complaint.
It therefore struck the answer and entered a default judgment.

3 Unless otherwise specified, all chapter and section
references are to the Bankruptcy Code, 11 U.S.C.
§§ 101–1532, and all “Rule” references are to
the Federal Rules of Bankruptcy Procedure, Rules
1001–9037.

4 AIM Inc. is an Egyptian corporation and AIM
LLC is a Delaware limited liability investment and
holding company.

The debtor moved to set aside the default judgment but
because the debtor again appeared for the AIM Entities, the
bankruptcy court determined the debtor had no standing to
seek the requested relief. Furthermore, the bankruptcy court
found that even if the debtor had standing, there was no
excusable neglect that led to the entry of the default judgment
or extraordinary circumstances that existed to justify relief.
We AFFIRM.

I. FACTS 5

5 The Appellant did not submit excerpts of record
or transcripts as required by Rule 8009(b) and
BAP Rule 8006–1. The Appellees provided only
a limited number of documents as part of their
excerpts of record. Therefore, the facts recited
here are gleaned from taking judicial notice of the
pleadings filed with the bankruptcy court through
the electronic docketing system See O'Rourke v.
Seaboard Sur. Co. (In re E.R. Fegert, Inc.), 887
F.2d 955, 957–58 (9th Cir.1988); Atwood v. Chase
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Manhattan Mrtg. Co. (In re Atwood), 293 B.R. 227,
233 n. 9 (9th Cir.BAP2003).

Dr. Amr Mohsen (the Debtor) 6  filed a chapter 11 bankruptcy
petition on February 8, 2005. In the course of the proceedings,
funds of the AIM Entities were placed in the debtor-in-
possession (DIP) account. The case was converted to chapter
7 on December 22, 2005, and Carol Wu was appointed as
the trustee (the Trustee). Upon conversion, the funds in the
DIP account remained in the estate pending a determination
of their ownership.

6 The Debtor has been incarcerated in federal prison
since 2004.

On September 26, 2006, the Trustee filed a complaint
(Complaint) against Ehab Mohsen, as the trustee of Star Trust,
and the AIM Entities. Star Trust was a revocable trust formed
by the Debtor in 1982. The Debtor served as trustee until
2004, and funded the trust with real estate in Egypt, stocks,
certain partnership or equity interests, and investments. The
Debtor revoked the trust in March 2005.

In the Complaint, the Trustee alleged that because the Debtor
revoked the Star Trust, its assets became property of the
estate. Additionally, the Trustee alleged that the assets of the
AIM Entities belonged to the bankruptcy estate under the

theory that the AIM Entities were the Debtor's alter ego. 7

7 Under the alter ego doctrine, when the corporate
form is used to perpetuate a fraud, circumvent
a statute, or accomplish some other inequitable
purpose, a court may disregard the corporate entity
and hold its individual shareholders liable for the
actions of the corporation. In California, courts
have consistently stated there are two general
requirements for the application of the alter ego
doctrine:

1) there must be such a unity of interest
and ownership between the corporation and its
equitable owner(s) that the separate personalities
of the corporation and its shareholders do not
truly exist;
2) there must be an inequitable result if the
acts in question are treated as those of the
corporation alone, or stated differently, the
failure to disregard the corporate entity would
sanction a fraud or promote injustice. See Sonora

Diamond Corp. v. Superior Court, 83 Cal.App.
4th 523, 539 (2000).
Factors considered in applying the doctrine
include whether there was commingling of funds
or assets, use of the entity as a shell or conduit for
the affairs of the other, inadequate capitalization,
disregard of corporate formalities, and lack of
segregation of corporate records. Id.

On November 1, 2006, the Debtor filed, pro se, a Response
to Complaint “as settlor of Star Trust, Chair of Board of
Directors and Shareholder of AIM, Inc., and shareholder of
AIM, LLC.” The Debtor denied the allegations that the AIM
Entities were his alter ego but admitted that the property of
the Star Trust became property of the estate when the trust
was revoked. Ehab Moshen, the successor trustee of the Star
Trust, also filed an answer admitting the Star Trust property
was property of the estate.

In January 2007, the Debtor's bankruptcy counsel filed a
motion requesting that the Trustee release from the estate the
funds of the AIM Entities to cover legal fees to defend against
the Complaint. The bankruptcy court denied the motion
because no evidence or authority was provided to support it.

*2  On February 27, 2007, the Trustee filed a motion to strike
the answer of the AIM Entities (which was the Response to
Complaint filed by the Debtor) and to enter a default against
the AIM Entities (the Motion for Default). Acting pro se,
the Debtor filed a response, “submitted by the defendants,
[the AIM Entities],” which was a motion to reconsider the
denial of the release of funds, along with a motion to dismiss
the Complaint by summary judgment, or, in the alternative,
continue the hearing on the Motion for Default so that the
Debtor could find counsel for the AIM Entities (the Motion
to Dismiss).

The bankruptcy court held a hearing on the Motion for Default
and the Motion to Dismiss on May 3, 2007. The Debtor
appeared by telephone “on behalf of [the AIM Entities]” and
was able to present a partial argument to the bankruptcy

court before the connection was cut off. 8  The bankruptcy
court, finding that the AIM Entities had not properly answered
the Complaint, entered an order on May 8, 2007, granting
the Trustee's Motion for Default. It also denied the Debtor's
Motion to Dismiss. On June 13, 2007, a default judgment was
subsequently entered in favor of the Trustee and against the
AIM Entities, declaring that the assets of the AIM Entities
were property of the Debtor's estate (the Default Judgment).
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The Complaint was then dismissed by stipulation with Ehab
Mohsen as the trustee for Star Trust.

8 The Debtor was only allowed 15 minutes of
telephone time from the prison.

The Debtor appealed the order granting the Motion for
Default on May 21, 2007; however, the Bankruptcy Appellate
Panel dismissed the appeal as interlocutory on August 14,
2007.

On May 8, 2008, the Debtor filed, on behalf of the AIM
Entities, a motion to set aside the Default Judgment (the
Motion to Vacate). Part of the relief requested was the
release of the AIM Entities' funds in order to pay for legal
representation. At the same time, the Debtor argued he
had individual standing to defend against the Complaint.
The Debtor cited case law regarding shareholder standing
and asserted that because he was “injured directly and
independently of the injury to the AIM entities” he had
standing to request that the Default Judgment be set aside.
The Debtor contended that when the AIM Entities' assets were
seized by the Trustee as a result of the Default Judgment, the
AIM Entities were unable to pay certain tax obligations. As
a result, the Debtor, as a manager of AIM Inc., was allegedly
liable to the Egyptian taxing authorities for those obligations.
Additionally, the Debtor argued that as a director, he was
liable to individual shareholders. Therefore, he argued that he
was injured directly and independently of the AIM Entities,
and as a person aggrieved, had standing to defend against the
Complaint.

The Trustee opposed the Motion to Vacate by arguing that the
Debtor, as a non-attorney and as a shareholder whose interests
in the AIM Entities belonged to the estate, had no standing
to seek relief on behalf of the AIM Entities. The Debtor then
filed a supplemental brief, which was a motion to impose
sanctions against the Trustee due to false representations that
the Debtor thought the Trustee had made in her declarations
supporting the opposition (the Sanctions Motion).

*3  A hearing on the Motion to Vacate and the Sanctions
Motion was held on January 22, 2009. At the close of
hearing, the bankruptcy court denied the Motion to Vacate. It
determined that the Debtor was precluded from appearing on
behalf of the AIM Entities because he was not a lawyer. The
bankruptcy court found that the Debtor was not seeking to
intervene as a shareholder but was seeking to act on behalf of
corporate entities, which required counsel. Additionally, the
bankruptcy court found that even if the Debtor had authority

to act for the AIM Entities, there was no demonstration that
excusable neglect led to the entry of the Default Judgment or
that extraordinary circumstances existed to justify relief. The
bankruptcy court also denied the Sanctions Motion finding

there was no bad faith on the part of the Trustee. 9

9 The Debtor has not addressed the bankruptcy
court's denial of the Sanctions Motion in his
appellate briefs. Therefore, the issue is deemed
abandoned. See Branam v. Crowder (In re
Branam), 226 B.R. 45, 55 (9th Cir.BAP1998), aff'd,
205 F.3d 1350 (9th Cir.1999).

The Debtor filed a motion for reconsideration on January 30,
2009 (the Reconsideration Motion). In the Reconsideration
Motion, the Debtor argued that the bankruptcy court made
manifest errors of law and fact by finding he had no standing
to defend against the Complaint. The Debtor contended (for
the first time) that the Response to Complaint and Motion to
Dismiss should have been construed by the bankruptcy court
as motions by him to intervene as a defendant. The Debtor
also argued that the Default Judgment unjustly deprived the
AIM Entities of their assets in violation of their due process
rights. A hearing was held on the Reconsideration Motion on
April 30, 2009, at which time the bankruptcy court denied the
Reconsideration Motion. The Debtor timely appealed.

II. JURISDICTION

The bankruptcy court had jurisdiction pursuant to 28 U.S.C.
§ 157(b)(2)(J). We have jurisdiction under 28 U.S.C. § 158.

III. ISSUES

1. Did the bankruptcy court err in determining that the Debtor
did not have standing to seek relief from the Default Judgment
or otherwise abuse its discretion in denying the Motion to
Vacate?

2. Did the bankruptcy court abuse its discretion in denying the
Reconsideration Motion?

IV. STANDARDS OF REVIEW

We review the bankruptcy court's determination of standing
de novo. Virginia Sur. Co. v. Northrup Grumman Corp., 144
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F.3d 1243, 1245 (9th Cir.1998); Brown v. Sobczak (In re
Sobczak), 369 B.R. 512, 516 (9th Cir.BAP2007). A decision
on a motion to set aside entry of default is reviewed for an
abuse of discretion. In re Hammer, 940 F.2d 524, 525 (9th
Cir.1991). A denial of a motion for reconsideration is also
reviewed for an abuse of discretion. Hansen v. Moore (In re
Hansen), 368 B.R. 868, 874–75 (9th Cir.BAP2007).

In determining whether the bankruptcy court abused its
discretion, we first “determine de novo whether the
[bankruptcy] court identified the correct legal rule to apply to
the relief requested.” United States v. Hinkson, 585 F.3d 1247,
1262 (9th Cir.2009). If the bankruptcy court identified the
correct legal rule, we then determine whether its “application
of the correct legal standard [to the facts] was (1) illogical,
(2) implausible, or (3) without support in inferences that may
be drawn from the facts in the record.” Id. (internal quotation
marks omitted).

V. DISCUSSION

A. Standing.
*4  The bankruptcy court denied the Motion to Vacate

because it determined that the Debtor did not have standing
to act on behalf of the AIM Entities since he was not an
attorney licensed to practice law. D–Beam Ltd. P'ship v. Roller
Derby Skates, Inc., 366 F.3d 972, 974 (9th Cir.2004); see
also Local Bankruptcy Rule 9010–1(a). It is well-settled that
corporations must appear in federal court through an attorney.
Id.; Rowland v. Calif. Men's Colony, 506 U.S. 194, 202
(1993).

The Debtor is not an attorney. The Debtor, who is not a named
defendant in the Complaint, filed the Response to Complaint
as a director and shareholder of the AIM Entities. He filed the
Motion to Dismiss on behalf of the AIM Entities and appeared
“for the AIM [E]ntities” at the hearing on the Motion for
Default. Hr'g Tr. (May 3, 2007) at 14:5–6. He subsequently
filed the Motion to Vacate in “pro per, and on behalf of
[the AIM Entities]” as manager and shareholder. As a result,
the Debtor, throughout the litigation, appeared for the AIM
Entities even though he was precluded from doing so as a non-
attorney.

After entry of the Default Judgment, the Debtor argued for the
first time in his Motion to Vacate that he had standing because
he was “injured directly and independently of the AIM
Entities” and therefore met the requirements for standing

under the holding of Virginia Sur. Co. v. Northrup Grumman
Corp., 144 F.3d at 1245. However, Virginia Sur. Co. discusses
the standing requirements necessary to bring a shareholder
derivative suit against a corporation, and, as explained below,
the Debtor no longer held any equity interest in the AIM
Entities.

Here, the Debtor did not have standing to defend against the
Complaint as an individual shareholder because the Debtor's
shareholder interests were held by the estate on the date
the Complaint was filed. The bankruptcy estate includes “all
legal or equitable interests of the debtor in property as of the
commencement of the case.” 11 U.S.C. § 541(a)(1). Once a
bankruptcy petition is filed, property rights belonging to a
debtor under state law become assets of the estate. Butner v.
United States, 440 U.S. 48, 54–55 (1979). On his bankruptcy
schedules, the Debtor listed the assets of AIM Inc. and his
shares in AIM LLC. As a result, the Debtor's interests and
rights as a shareholder of AIM LLC became property of
his bankruptcy estate. Accordingly, the Debtor did not have
standing as a shareholder to set aside the Default Judgment.
Thus, the bankruptcy court did not err in denying the Motion
to Vacate on this basis.

In his Reconsideration Motion and on appeal, the Debtor
argues that the bankruptcy court should have construed his
various pleadings as motions to intervene as a separate
defendant. Specifically, he argues the bankruptcy court should
have construed the Response to Complaint and Motion to
Dismiss as motions to intervene as an aggrieved party who
had obligations to taxing authorities and AIM shareholders.

*5  While the pleadings of pro se litigants are to be liberally
construed, a court is not required to search the record and
make their arguments for them. Aguasin v. Mukasey, 297
Fed. Appx. 706 (9th Cir.2008). Additionally, arguments must
be briefed in order to be preserved. Id. The Debtor did not
address the issue of intervention until his appellate brief
(although it was mentioned in passing in the Reconsideration
Motion). Therefore, the argument was waived and the
bankruptcy court did not err in not addressing it. In re
Cybernetic Serv., Inc. 252 F.3d 1039, 104 n. 3 (9th Cir.2001).

Generally, we will not consider issues raised for the first time
on appeal. Franchise Tax Bd. v. Roberts (In re Roberts), 175
B.R. 339, 345 (9th Cir.BAP1994). However, we may consider
the issue if it is purely one of law and the opposing party
is not prejudiced by the failure to raise the issue in the trial
court. Dumont v. Ford Motor Credit Co. (In re Dumont), 581
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F.3d 1104, 1116 (9th Cir.2009). Under Federal Rule of Civil
Procedure (FRCP) 24, a party has a right to intervene if certain
conditions are met; and, is permitted to intervene in other
instances. Permissive intervention is within the discretion of
the bankruptcy court. Thus, we cannot consider the Debtor's
argument to the extent it is based on permissive intervention
because permissive intervention is not purely a question of
law and there is no record upon which to determine whether
the bankruptcy court abused its discretion. However, we may
address the Debtor's argument that he had a right to intervene
and defend as a matter of right under FRCP 24(a)(2).

The Ninth Circuit has adopted a four-part test to determine
whether a party may intervene as a matter of right under FRCP
24(a)(2):

[a]n order granting intervention as
of right is appropriate if (1) the
applicant's motion is timely; (2) the
applicant has asserted an interest
relating to the property or transaction
which is the subject of the action;
(3) the applicant is so situated that
without intervention the disposition
may, as a practical matter, impair
or impede its ability to protect that
interest; and (4) the applicant's interest
is not adequately represented by the
existing parties.

United States ex rel McGough v. Covington Tech., 967 F.2d
1391, 1394 (9th Cir.1992); Educ. Credit Mgmt. Corp. v.
Bernal (In re Bernal), 223 B.R. 542, 547 (9th Cir.BAP1998).

The problem with the Debtor's argument that he should have
been allowed to intervene is that he failed to demonstrate
that he had an individual interest in defending against the
Complaint. His alleged interest in the litigation is in protecting
himself from personal liability to shareholders if the AIM
Entities' corporate veil was pierced, as well as from his
personal liability on tax obligations owed by AIM Inc. to the
Egyptian authorities. He argues that because these obligations
are non-dischargeable, his injury is distinct from the AIM
Entities or its shareholders. However, there is no evidence to
support his arguments other than the Debtor's assertions of
purported liability.

*6  A bankruptcy discharge in a chapter 7 relieves a
debtor from prepetition claims. Accordingly, any liabilities
the Debtor may have had to the AIM Entities' shareholders
as a result of the Default Judgment were subject to his

bankruptcy discharge. 10  Furthermore, debts that fall within
an exception to discharge under § 523(a)(2) and (a)(4) are
not self-executing; non-dischargeable claims must first be
proven. Urbatek Sys., Inc. v. Lochrie (In re Lochrie), 78 B.R.
257, 259–60 (9th Cir.BAP1987). There is no evidence that
any shareholder claims were made against the estate or that
nondischargeability actions had been filed against the Debtor.

10 A claim is defined as a “right to payment,
whether or not such right is reduced to judgment,
liquidated, unliquidated, fixed, contingent,
matured, unmatured, disputed, undisputed, legal,
equitable, secured, or unsecured.” 11 U.S.C. §
101(5). The broad definition of claim allows that
no matter how remote or contingent, all prepetition
legal obligations of the debtor will be dealt with
in the bankruptcy case and all scheduled liabilities
will be subject to discharge. See Hassanally v.
Republic Bank (In re Hasanally), 208 B.R. 46, 49
(9th Cir.BAP1997).

In California, a civil action ordinarily accrues
when the wrongful act is done and the liability
arises. Id. at 50. In this situation, any shareholder
liability would have arisen at the time there was
a breach of any fiduciary duty by not keeping the
corporate form.

Additionally, the Debtor's contention that he needed to
intervene in order to protect against liability for tax
obligations is unpersuasive. First, there is no evidence in the
record that a tax obligation owed by AIM Inc. to the Egyptian
taxing authorities even existed, much less that it was a
nondischargeable debt of the Debtor. Furthermore, according
to a letter submitted to the bankruptcy court by a member
of AIM Inc.'s board of directors, the tax obligation did not
result from the Default Judgment but from a withholding
of payments by another entity back in 2005. The Debtor's
intervention to defend against the Complaint would not have
provided him with the ability to protect against any personal
liability for corporate taxes. If Egyptian law imposes personal
liability on a corporate director for unpaid taxes, the Debtor,
as a director of AIM Inc., would owe the taxes whether or not
the corporate veil was pierced.
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Thus, to the extent the Debtor was not representing the AIM
Entities or his shareholder interest, but sought relief from
the Default Judgment as an intervening “person aggrieved,”
he still did not have standing to set aside the Default
Judgment because he simply did not demonstrate that he was
individually damaged by the entry of the Default Judgement
or the Trustee's success in piercing the corporate veil.

In any event, even if the Debtor were allowed to individually
intervene, he could not answer for the AIM Entities.
Because the AIM Entities did not answer the Complaint,
the bankruptcy court was required to enter a default.
Fed.R.Civ.P. 55(a) (“When a party against whom a judgment
for affirmative relief is sought has failed to plead or otherwise
defend, ... the clerk must enter the party's default.”).

We may affirm the bankruptcy court on any basis supported
by the record. Woosley v. Edwards (In re Woosley), 117 B.R.
524, 530 (9th Cir.BAP1990). Because we conclude that the
bankruptcy court did not err in denying the Motion to Vacate
due to the Debtor's lack of standing to seek relief, we do not
reach the issue of whether it was an abuse of the bankruptcy
court's discretion to find there was no excusable neglect
or manifest error that required the Default Judgment to be
vacated.

B. Reconsideration.
A motion for reconsideration filed within 14 days of the
underlying order is treated as a motion to alter or amend a
judgment under Fed.R.Civ.P. 59(e) such that it tolls the time
within which to file a notice of appeal of the underlying order
until the order on reconsideration is entered. Am. Ironworks
& Erectors, Inc. v. N. Am. Constr. Corp., 248 F.3d 892, 898–
99 (9th Cir.2001). Amendment or alteration of a judgment
is appropriate under Fed.R.Civ.P. 59(e) only if the court (1)
is presented with newly discovered evidence that was not
available at the time of the original hearing, (2) committed
clear error or made an initial decision that was manifestly
unjust, or (3) there is an intervening change in controlling law.
Zimmerman v. City of Oakland, 255 F.3d at 740.

*7  A motion for reconsideration is not permitted to rehash
the same arguments made the first time or to simply express an
opinion that the bankruptcy court was wrong; or, to assert new

legal theories that could have been raised before. In re Greco,
113 B.R. 658, 664 (D.Haw.1990), aff'd and remanded, Greco
v. Troy Corp., 952 F.2d 406 (9th Cir.1991). In reviewing
the Reconsideration Motion, we note that the Debtor largely
presents the same arguments made in his Motion to Vacate
or asserts new legal arguments (such as his argument that
his pleadings should have been construed as a motions to
intervene) that he could have presented earlier.

The Debtor did not provide any excerpts of record
or transcripts and the appellants provided only limited
documents. We may review the bankruptcy court's electronic
docket if the parties' excerpts of record do not include relevant
documents (see Atwood v. Chase Manhattan Mrtg. Co. (In
re Atwood), 293 B.R. 227, 233 n. 9 (9th Cir.BAP2003));
however, we cannot review here whether the bankruptcy court
abused its discretion in denying the Reconsideration Motion
because the transcript for the hearing on the Reconsideration
Motion is not contained on the bankruptcy court docket.

Absent a record demonstrating that the bankruptcy court
abused its discretion in denying the Debtor's Reconsideration
Motion, we must affirm. Kritt v. Kritt, 190 BR 387; Syncom
Capital Corp. v. Wade, 924 F.2d 167 (where appellant failed to
provide a trial transcript, his contentions were “unreviewable”
and “justif[ied] summary affirmance.”); McCarthy v. Prince
(In re McCarthy), 230 B.R. 414, 417 (9th Cir.BAP1999) (if
findings of fact and conclusions of law were made orally on
the record, a transcript of those findings is mandatory).

CONCLUSION

We agree with the bankruptcy court's determination that the
Debtor did not have standing to defend against the Complaint
or set aside the Default Judgment. There is no basis to
demonstrate that the bankruptcy court abused its discretion
in denying reconsideration of that ruling. Accordingly, we
AFFIRM.

All Citations

Not Reported in B.R., 2010 WL 6259979

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Appeal from the United States Bankruptcy Court for
the Northern District of California, Honorable Leslie
Tchaikovsky, Bankruptcy Judge, Presiding.

Before SMITH, DUNN and RADCLIFFE, 1 Bankruptcy
Judges.

1 Hon. Albert E. Radcliffe, U.S. Bankruptcy Judge
for the District of Oregon, sitting by designation.

MEMORANDUM 2

2 This disposition is not appropriate for publication.
Although it may be cited for whatever persuasive
value it may have (see Fed. R.App. P. 32.1), it has
no precedential value. See 9th Cir. BAP Rule 8013–
1.

*1  Following a three-day trial, the bankruptcy court
entered a judgment in favor of the trustee finding that the
2001 transfer of debtor's home to his wife was fraudulent

under § 548(a) 3  and thus avoidable. Debtor's wife sought
reconsideration of the judgment, which the court granted in

part. After reconsidering the evidence, the court amended the
judgment so turnover of the home was based exclusively on
an alter ego liability theory. We AFFIRM.

3 Unless otherwise indicated, all chapter, section and
rule references are to the Bankruptcy Code, 11
U.S.C. §§ 101–1330, and to the Federal Rules
of Bankruptcy Procedure, Rules 1001–9036, as
enacted and promulgated prior to the effective
date (October 17, 2005) of The Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005,
Pub.L. 109–8, Apr. 20, 2005, 119 Stat. 23.

I. FACTS

A. Pre–Bankruptcy Actions
In November 1991, Stephen Brian Turner (“Debtor”) and
his wife Susana (collectively, the “Turners”) acquired title to
and began living in a residence located in Alameda County,
California (the “Home”). The deed transferring title to the
Home was recorded on November 25, 1991, and indicates that
the Home was granted to “Stephen B. Turner and Susana C.
Turner, husband and wife, as community property.”

The Turners executed a written transmutation agreement in
June 1992. Pursuant to the agreement, Debtor transferred
his community property interest in the Home to Susana
as her separate property, and in return, Susana transferred
her community property interest in the couple's paramedical
business to Debtor as his separate property. During this time,
the Turners were allegedly having marital difficulties which
they hoped to resolve through the transmutation agreement.
The agreement was never recorded.

In 1994, Debtor attended a seminar on “asset protection”
presented by Robert Matthews (“Matthews”). At Matthews'
suggestion, Debtor consulted a tax attorney knowledgeable
about the formation of foreign trusts. The attorney prepared
a document entitled “Declaration of Trust” (“GG Trust
Declaration”), which the Turners signed on June 30, 1995,
but never recorded. The GG Trust Declaration established an
irrevocable Bahamian trust (the “GG Trust”) and declared that
specific assets, including the Home, were to be held in trust
for the Turners' three children. There is no evidence that title
to the Home was ever transferred to the GG Trust.

In the spring of 1995, Debtor once again met with Matthews
to discuss asset protection strategies. During this meeting,
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the two discussed the transmutation agreement and the GG
Trust Declaration, as well as Matthews' preference for limited
liability companies for holding real property rather than
offshore trusts.

In 1997, Ah Beng Yeo and E.A. Martini (collectively,
“Judgment Creditors”) initiated an action against Debtor in
state court based on tortious conduct allegedly committed in
mid–1995. Shortly thereafter, at Debtor's direction, Matthews
created Real Investment Capital Holdings LLC (“RICH”),
a limited liability company, and Proset Enterprises, Inc.
(“Proset”), a Nevada corporation. The GG Trust is the 99%
owner of RICH and the sole shareholder of Proset. Proset
owns the remaining 1% of RICH LLC. Alfred Cheung,
Susana's brother who resides in Hong Kong, is Proset's
president and secretary.

*2  In early 1998, after the filing of the civil complaint but

before the money judgment was entered against Debtor 4 , the
Turners executed a grant deed (the “1998 Deed”) transferring
title to the Home to RICH in March 1998 (the “1998
Transfer”). The 1998 Deed was recorded in April of that year.

4 The state court entered a million dollar judgment in
favor of the Judgment Creditors in August 1998.

On March 16, 1999, approximately seven months after the
state court judgment was entered, Debtor, acting on behalf
of RICH, executed a deed of trust in favor of Proset (the
“Proset Deed”), encumbering the Home to secure a line of

credit. 5  The Proset Deed was recorded on March 18, 1999,
and identified Debtor as the managing partner of RICH.

5 Debtor testified at trial that there was never any
draw on the line of credit. Thus, the Proset Deed
did not secure any debt.

On September 22, 1999, the Judgment Creditors recorded
an abstract of judgment in Alameda County. Thereafter, in
October 1999, they filed a fraudulent conveyance action
against the Turners in Contra Costa Superior Court. On May
31, 2001, the Judgment Creditors obtained a writ of execution
which they attempted to execute against the Home.

In June 2001, Debtor prepared a marriage dissolution petition
for Susana. In the petition, Debtor and Susana stipulated
that the Home (which had previously been transferred to
RICH) should be confirmed as Susana's separate property
(the “Turner Marital Settlement Agreement”). A dissolution

judgment was entered in September 2001 (the “Turner
Dissolution Judgment”). Although divorced, Debtor and
Susana both continued to reside in the Home and file joint tax
returns identifying themselves as married.

On December 27, 2001, RICH executed a deed (the “2001
Deed”) transferring title to the Home to Susana (the “2001
Transfer”). The 2001 Deed was signed by Nancy Lake, the
trustee of the GG Trust, and recorded on that same day.

Debtor filed for chapter 7 relief on September 10, 2002.
Subsequently, the fraudulent conveyance action was removed
to the bankruptcy court and the chapter 7 trustee (“Trustee”)
substituted in as the real party in interest.

B. The Bankruptcy
On January 14, 2004, Trustee filed his first amended
complaint (the “FAC”) against Susana, Just In Case Holdings

Inc. 6 , Proset, RICH, the GG Trust, and Nancy Lake as the

trustee of the GG Trust (collectively, “Defendants”). 7  The
FAC asserted four claims for relief. The first and second
claims prayed for avoidance of all the transfers related to
1) the 1992 transmutation agreement, 2) the GG Trust, 3)
the 1998 Deed, 4) the Proset Deed, 5) the Turner Marital
Settlement Agreement, 6) the Turner Dissolution Judgment,
and 7) the 2001 Deed (collectively, the “Transfers”) as
actually and constructively fraudulent under § 548(a), § 544
and California Civil Code (“CC”) § 3439 et seq. The third
claim sought a determination that, despite the Transfers,
Debtor retained an equitable interest in the Home when he
filed for bankruptcy, and, that being the case, the Home should
be declared property of the estate. Under the fourth claim,
Trustee sought turnover of the Home under § 542(a).

6 Just In Case Holdings Inc. is a Nevada corporation
that was formed on July 31, 2002 by Debtor.

7 The original complaint also named Debtor as a
defendant.

1. The Trial Memorandum Decision
*3  Following a three-day trial, the bankruptcy court took the

matter under submission. 8  The court issued its memorandum
decision on December 5, 2005 (“Trial Decision”) in which it
determined that “all of the transfers in question were made
with actual intent to hinder, delay, or defraud creditors.” Trial
Decision at 9, Dec. 5, 2005. In this regard, the court found
that the evidence established that
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8 Prior to the matter going to trial, the bankruptcy
court heard two different summary judgment
motions—one filed by Defendants on March 5,
2004, and a subsequent one filed by Trustee on
December 23, 2004.

Defendants' summary judgment motion
contended that, among other things, under
California's Uniformed Fraudulent Transfer Act
(“CUFTA”), the definition of “asset” includes
only the unencumbered, nonexempt value of
a debtor's property. At the time of the
1998 Transfer, the Home did not have any
unencumbered, nonexempt value. Therefore,
they were entitled to summary judgment in their
favor on both fraudulent transfer claims. On July
27, 2004, the court denied the motion. Although
it agreed with the Defendants' definition of
“asset” under CUFTA, it held that there was a
triable issue of fact with respect to whether the
Home had any unencumbered, nonexempt value
at the time of the 1998 Transfer.
Trustee's summary judgment motion asked the
court to summarily adjudicate in his favor that
1) the 1998 Transfer was made with the actual
intent to hinder, delay, or defraud the Judgment
Creditors, 2) the 1998 Transfer was made for less
than reasonably equivalent value at a time when
Debtor was insolvent or that it rendered him
insolvent, and 3) the transfer of the Proset Deed
was avoidable under § 544(b). The court entered
its memorandum decision granting the motion
in part and denying it in part on February 17,
2005 (“February 17 memorandum decision”).
Specifically, it granted Trustee's request to
summarily adjudicate the issues of reasonably
equivalent value and insolvency and denied
summary judgment as to the fraudulent intent
issue and any issues concerning the avoidance of
the Proset Deed. An order evidencing the court's
findings was entered on March 9, 2005.

all of the transfers were to insiders; the Debtor retained
possession and control of the Home after the all [sic]
transfers; the Debtor had been sued before most of the
transfers; no consideration was received for the transfers;
and the Debtor was rendered insolvent by the transfers.

Id. at 9 n. 7. It also found that Debtor received no
consideration for any of the Transfers and that the Transfers
rendered him insolvent.

In addition, the court concluded that RICH and Proset were
Debtor's alter egos, noting Debtor's testimony that the entities
were created, and their relationships structured, to maximize
the protection of his assets, particularly the Home. While
the court recognized that asset protection is permitted when
done for a legitimate business purpose, it found that RICH
and Proset were created solely for the improper purpose of
shielding the Home from creditors. Relying on Fleet Credit
Corp. v. TML Bus Sales, Inc., 65 F.3d 119 (9th Cir.1995), the
court determined that the transfer of the Home by RICH to
Susana in 2001 should be treated as a fraudulent transfer by
Debtor and that the “only relevant transfer to be avoided [was]

the transfer reflected by the 2001 Deed .” 9  Trial Decision at
12, Dec. 5, 2005.

9 Notably, in its memorandum decision addressing
Defendants' motion for partial summary judgment
entered on July 27, 2004, the court indicated that
the transfer of the 1998 Deed was the critical
one for fraudulent transfer purposes. Because the
1998 Transfer occurred more than one year before
the filing of the petition, the court assumed that
Trustee's remedy was limited to avoidance of
the asset transferred pursuant to the 1998 Deed
under CC § 3439 et seq . (CUFTA). Under CC §
3439.01(a), an asset is defined to include only the
unencumbered, nonexempt value of the property
transferred. If the 1998 Transfer had been the
operative transfer, Trustee would only be entitled to
a judgment avoiding the transfer of the Home to the
extent of its asset value. Based on the testimony of
Trustee's appraiser, the court determined the asset
value of the Home in 1998 was $7,700.

The 2001 Transfer occurred on December 27, 2001, within
one year of the bankruptcy filing. Therefore, the court held
that Trustee was entitled to avoid the 2001 Transfer of the
Home to Susana under § 548(a)(1)(A) and (a)(1)(B).

The effect of avoiding the 2001 Transfer was to revert title to
the Home back to RICH. Because Debtor and Susana were
divorced prior to the bankruptcy filing, the court found that
the entire interest in the Home ultimately reverted to Debtor as
his separate property based on the court's determination that
RICH is Debtor's alter ego. This finding entitled Trustee to
the turnover of the Home's entire value under § 542.
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On January 20, 2006, a judgment was entered in favor of
Trustee (“Judgment”).

2. The New Trial Memorandum Decision
Following the entry of the Judgment, the Turners filed
a motion seeking: (1) amendment of the Judgment, (2)
reconsideration, (3) a new trial, and (4) a stay of enforcement
of the Judgment (the “New Trial Motion”). They asserted
that the court erred in determining that there was an actual
and constructive fraudulent conveyance of the Home, that
the 2001 Deed was the operative deed for the purpose of the
fraudulent conveyance claim, that Debtor held an equitable
interest in the GG Trust, and that RICH was the alter ego of
Debtor. In addition, they argued that the Judgment violated
Susana's due process rights because the statutory scheme for
finding a fraudulent conveyance under § 727, § 548, and
CUFTA were internally inconsistent.

*4  The court rejected most of the arguments in the New Trial
Motion but did find persuasive the argument that Susana did
not have an adequate opportunity to address the following
issues:

(1) whether the court erred by treating
RICH LLC as the Debtor's alter ego,
and (2) whether the court's conclusion
that the 2001 Transfer was avoidable
as a fraudulent transfer pursuant to 11
U.S.C. § 548 was erroneous because
the grant deed executed in 2001,
purporting to transfer the House from
RICH to Susana, was invalid.

New Trial Decision at 3, June 29, 2006. 10  It therefore
provided the parties with the opportunity to brief these issues.

10 This memorandum decision was not included as
part of the record; nevertheless, we may take
judicial notice of it. Harris v. U.S. Trustee (In
re Harris), 279 B.R. 254, 261 n. 4 (9th Cir.
BAP2002)(“A judicially noticed fact must be one
not subject to reasonable dispute in that it is ...
capable of accurate and ready determination by

resort to sources whose accuracy cannot reasonably
be questioned.”).

On June 29, 2006, the court issued its ruling on the New
Trial Motion (“New Trial Decision”). As to the alter ego
issue, the court was not persuaded by the Turners' argument
that Debtor could not be held as RICH's alter ego because
he was not named as an owner or shareholder. Rather, it
read California law as recognizing an alter ego relationship
when two conditions are met: “(1) a unity of interest and
ownership such that the person and the entity cannot fairly
be considered separate and (2) adherence to the fiction of the
separate existence of the entity and the individual would work
an injustice.” New Trial Decision at 5, June 29, 2006. The
court found that the evidence presented during trial satisfied
both prongs.

With respect to the validity of the 2001 Deed, the court agreed
with the Turners that it was invalid. Consequently, the 2001
Transfer was ineffective and ownership of the Home was held
by RICH, and not Susana, at the time of the bankruptcy filing.
Based on its finding that RICH was Debtor's alter ego, the
court concluded that the Home was property belonging to
Debtor, and thus, property of the estate.

Given the Turners' concession regarding the invalidity of
the 2001 Deed, the court determined that the Judgment
required modification because the “prior ruling—that the
2001 Transfer should be avoided as a fraudulent transfer
pursuant to 11 U.S.C. § 548—[was] clearly erroneous.” Id. at
7. On July 14, 2006, the court entered an amended judgment
nunc pro tunc in which it directed that the Home should be
turned over to Trustee (“Amended Judgment”).

Susana appealed on July 21, 2006. 11  Following the filing of
the appeal, the bankruptcy court approved Trustee's motion

to sell the Home on August 14, 2006. 12  At oral argument,
Susana's counsel informed us that the Home sold for over
$900,000.

11 Subsequent to the filing of the notice of appeal
of the Amended Judgment, the bankruptcy court
entered an order granting in part and denying in
part the New Trial Motion in accordance with
the reasons stated in its New Trial Decision.
Susana filed a notice of appeal as to that order
on September 20, 2006. That appeal has been
consolidated with Susana's appeal of the Amended
Judgment.
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12 The order granting the sale was not included in the
record, however, we may take judicial notice of it.
See supra note 10.

II. JURISDICTION

The bankruptcy court had jurisdiction under 28 U.S.C. §
1334 and 28 U.S.C. § 157(b)(1) and (b)(2)(E), (H). We have
jurisdiction under 28 U.S.C. § 158.

III. ISSUES

1) Whether the court erred in holding that the Home was
solely property of the estate based upon its alter ego
finding;

2) Whether Trustee holds a valid fraudulent transfer
claim;

3) Whether Trustee is entitled to the increased equity
in the Home that accumulated subsequent to the
1998 Transfer;

*5  4) Whether the court abused its discretion in
denying the New Trial Motion; and

5) Whether the bankruptcy court abused its discretion
in admitting evidence concerning Debtor's 1994
conviction.

IV. STANDARDS OF REVIEW

We review a bankruptcy court's conclusions of state and
federal law and questions of statutory interpretation de novo.
Movitz v. Baker (In re Triple Star Welding Inc.), 324 B.R.
778, 788 (9th Cir. BAP2005); Smith v. Lachter (In re Smith),
352 B.R. 702, 705 (9th Cir. BAP2006). Accordingly, a
determination of a fraudulent transfer based on undisputed
facts is reviewed de novo. Trujillo v. Grimmett (In re Trujillo),
215 B.R. 200, 203 (9th Cir. BAP1997). A bankruptcy court's
findings of facts are reviewed for clear error. Id.

A bankruptcy court's decision to deny a motion for
reconsideration or a motion for a new trial is reviewed for an
abuse of discretion. First Ave. W. Bldg., LLC v. James (In re
OneCast Media, Inc.), 439 F.3d 558, 561 (9th Cir.2006); see
United States v. Bhagat, 436 F.3d 1140, 1145 (9th Cir.2006).
Rulings on admissibility of evidence are also reviewed for an

abuse of discretion. United States v. Rice, 38 F.3d 1536, 1542
(9th Cir.1994). An abuse of discretion will be found if the
court “base[d] its ruling upon an erroneous view of the law or
a clearly erroneous assessment of the evidence.” Triple Star,
324 B.R. at 788. “The panel also finds an abuse of discretion
if it has a definite and firm conviction that the bankruptcy
court committed a clear error of judgment in the conclusion
it reached.” Id.

On appeal, we may affirm the bankruptcy court on any ground
supported by the record, even if it differs from the bankruptcy
court's stated rationale. Pollard v. White, 119 F.3d 1430, 1433
(9th Cir.1997).

V. DISCUSSION

A. The Alter Ego Finding
Susana argues that the bankruptcy court erred in finding
that RICH is the alter ego of Debtor because Debtor has no
ownership interest in RICH and, under California law, alter
ego liability cannot be imposed absent ownership. We agree.

The law of the forum state is used to determine whether an
entity is an alter ego of an individual. SEC v. Hickey, 322
F.3d 1123, 1128 (9th Cir.2003). In California, an alter ego
relationship exists if “(1) [there is] such unity of interest
and ownership that separate personalities of the corporation
and the individual no longer exist and (2) that, if the acts
are treated as those of the corporation alone, an inequitable
result will follow.” Mesler v. Bragg Mgmt. Co., 702 P.2d
601, 606 (Cal.1985) (emphasis added). While there is “no
litmus test” for the existence of an alter ego relationship,
there are two general requirements that must be present:
ownership and the specter of fraud. Hickey, 322 F.3d at
1128–29 (interpreting California law). Accordingly, if the
individual has no ownership in the entity, there can be no
alter ego finding. Id. at 1128 (“Ownership is a pre-requisite
to alter ego liability, and not a mere ‘factor’ or ‘guideline.’
”); Firstmark Capital Corp. v. Hempel Fin. Corp., 859 F.2d
92, 94 (9th Cir.1988) (“Ownership of an interest in the
corporation is an essential part of the element of unity of
ownership and interest.”); see also Riddle v. Leuschner, 335
P.2d 107 (Cal.1959)(finding the wife was the alter ego of the
subject corporation based on her ownership of a single share
but the husband was not because he held no stock).

*6  Members of limited liability companies are “subject to
liability under the same circumstances and to the same extent
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as corporate shareholders under common law principles
governing alter ego liability.” People v. Pac. Landmark, LLC,
29 Cal.Rptr.3d 193, 199 (Ct.App.2005); Cal. Corp.Code §
17101(b).

While there is evidence to support a unity of interest
finding, there is no evidence that Debtor was an owner or
shareholder of either RICH or Proset—a pre-requisite for alter
ego liability. Rather, the evidence establishes that the GG
Trust owns a 99% membership interest in RICH and that

Proset owns the remaining 1% membership interest. 13  In
addition, the record indicates that the GG Trust was the sole

shareholder of Proset 14  and that the GG Trust was controlled
by two unrelated trustees, Nancy Lake and Janis Galanis. The
beneficiaries of the GG Trust were the Turner's children.

13 Limited liability companies consist of members
who own membership interests. Pac. Landmark,
29 Cal.Rptr.3d at 198. Each limited liability
company must have at least two members who own
membership interests to be valid. Id.

14 Proset was dissolved prior to the removal of the
complaint.

The fact that Debtor may have served as the “managing

partner” of RICH at some point 15  does not resolve the
ownership issue because a manager need not be a member of a
limited liability company. Cal. Corp.Code § 17151(a). There
is no evidence of Debtor's membership interest.

15 The Proset Deed, which evidenced the line of credit
extended to Proset by RICH, was signed by Debtor
as RICH's managing partner.

The bankruptcy court's determination that the Home is
property of the estate is based entirely upon its erroneous alter
ego finding. Accordingly, the court's ultimate ruling that the
Home is property of the estate cannot be affirmed on an alter
ego theory.

B. The Fraudulent Transfer Claim 16

16 The only relevant conveyances for fraudulent
transfer purposes are those associated with the 1992
transmutation agreement and the 1998 Deed. See
infra, p. 15 and note 17. Both these transfers were
made more than one year before the bankruptcy
filing. As such, Trustee's § 548(a)(1) claim is not

applicable to these transfers because they were
made outside of the one year reach back period.
11 U.S.C. § 548(a)(1)(“[t]he trustee may avoid any
transfer of an interest of the debtor in property ...
that was made ... on or within one year before the
date of the filing of the petition”). Our analysis is
therefore limited to the application of § 544(b) and
CUFTA.

Section 544(b) permits a trustee to avoid any transfer voidable
by unsecured creditors pursuant to state law. 11 U.S.C. §
544(b); Sherwood Partners, Inc. v. Lycos, Inc., 394 F.3d 1198,
1201 (9th Cir.2005). Under CUFTA, a creditor is able to avoid
the transfer of a debtor's asset that is actually or constructively
fraudulent and which is made within four years prior to the
date the avoidance action is filed. CC §§ 3439.07 & 3439.09.

For Trustee to be entitled to turnover of all or part of
the Home's value, there must be a finding that one of the
transfers represents a fraudulent conveyance. The FAC lists
seven transfers upon which Trustee asserts an actual and/or
constructive fraudulent transfer action can be based: 1) the
1992 transmutation agreement, 2) the GG Trust, 3) the 1998
Deed, 4) the Proset Deed, 5) the Turner Marital Settlement
Agreement, 6) the Turner Dissolution Judgment, and 7) the
2001 Deed. Susana contends that the relevant transfer is the
1992 transmutation agreement. We disagree and find that the
transfer of the 1998 Deed is the operative one for fraudulent

conveyance purposes. 17

17 The transfers other than those related to the 1992
transmutation agreement and the 1998 Deed are
irrelevant to our analysis. As to the GG Trust
transfer, there is no evidence in the record that
the Home was ever transferred to the GG Trust.
Therefore, avoidance of that transfer would not
have any effect on Debtor's interest in the Home.
In regards to the Proset Deed and the 2001
Deed transfers, those deeds were entered into
between RICH and third parties (i.e., Susana and
Proset). RICH and Proset are not the alter egos
of Debtor. As such, Debtor cannot be found to
be liable for the Proset Deed and the 2001 Deed
transfers. Moreover, the Turner Marital Settlement
Agreement and the Turner Dissolution Judgment
had no legal effect on Debtor's interest in the
Home because both Susana and Debtor transferred
whatever interest they held in the Home to RICH
pursuant to the 1998 Deed. Thus, when the
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Turner Marital Settlement Agreement and Turner
Dissolution Judgment were entered into, Debtor
held no interest in the Home which he could
transfer.

1. The 1992 transmutation agreement
Under California law, a married person may by agreement
transmute an asset in which he has a community property
interest into the separate property of his spouse. Cal.
Fam.Code § 850(a). A transmutation is valid between spouses
if it is made in writing by an express declaration approved
by the adversely affected spouse, In re Marriage of Benson,
116 P.3d 1152, 1153 (Cal.2005), but will remain ineffective
against third parties until it is recorded or notice of it
is provided, Cal. Fam.Code § 852(b). Transmutations are
subject to the laws governing fraudulent transfers. Id. § 851.

*7  Here, the 1992 transmutation agreement was made
in writing by express declaration approved by Debtor and
Susana. Pursuant to the agreement, Susana obtained the Home
as her separate property and, in return, Debtor received
the family business as his separate property. Although the
agreement was valid between Debtor and Susana as of June

1992, it was never recorded. 18  Consequently, it never took
effect against third parties nor did it have any affect on the
title or ownership status of the Home. Id. § 852(b); see also
Finalco, Inc. v. Roosevelt (In re Roosevelt), 87 F.3d at 311,
315 nn. 4–5 (9th Cir.1996), amended by, 98 F.3d 1169 (9th
Cir.1996), overruled on other grounds by, Murray v. Bammer

(In re Bammer), 131 F.3d 788 (9th Cir.1997). 19

18 Pursuant to the transmutation agreement, it could
have been “recorded at any time ... by either party
in any place ... authorized by law for the recording
of documents affecting title to or ownership status
of property[.]” Hence, Debtor or Susana could have
caused the transmutation agreement to be effective
against third parties at any time from the date of
execution by recording it. There is no evidence that
either tried to do so.

19 In light of the other “transfers” of the Home
later made by Debtor, Susana, and their affiliates,
the evidentiary record is clear that Debtor and
Susana never treated the “transfer” of the Home
supposedly effected by the 1992 transmutation
agreement as effective.

In support of her argument that the relevant transfer date is the
effective date of the 1992 transmutation agreement, Susana
asserts that 1) the analysis for determining when a transfer is
“made” should be the same for § 548 and CUFTA purposes
as it is for § 727 purposes, and 2) the application of different
definitions for when a transfer is made is unconstitutional.

a. The making of the transfer
Relying on the Ninth Circuit's decision In re Roosevelt, 87
F .3d 311 (9th Cir.1996), Susana argues that, for CUFTA
purposes, the transfer of the Home should be deemed “made”
as of the date the 1992 transmutation agreement became
effective between she and Debtor. Roosevelt does not support
this proposition.

At issue in Roosevelt was whether, for purposes of § 727(a)

(2) 20 , a transfer is made when it is effective between the
parties or when it is effective against third parties. 87 F.3d
at 315. Importantly, the court there noted that, unlike § 548
(the Bankruptcy Code fraudulent transfer statute), § 727(a)

(2) does not define when a transfer is made. 21  Although both
§ 548(d) and § 727(a)(2) pertain to the fraudulent transfer
of property belonging to the debtor, the Roosevelt court
determined that the purposes underlying each differ in ways
that impact the analysis of when a transfer is deemed made. Id.
at 317. Section 727(a)(2) “centers on the debtor's wrongdoing
in or in connection with the bankruptcy case.” S.Rep. No.
598, 95th Cong., 2d Sess. 98 (1978), reprinted in 1978
U.S.C.C.A.N. 5787, 5884. Because § 727(a)(2) “premises
denial of discharge on certain conduct of the debtor in relation
to his assets and creditors if done with ‘intent to hinder, delay
or defraud[,]’ “ there is some suggestion that the transfer
which is contemplated by § 727(a)(2) should be deemed
made at “the time of the debtor's activity and not when the
activity is somehow fully-insulated from the claims of other
creditors.” Roosevelt, 87 F.3d at 317 (citing First Nat'l Bank
& Trust Co. of Fremont v. Shreves (In re Kock), 20 B.R.
453, 454 (Bankr.D.Neb.1982)). In contrast, § 548 is more
concerned with protecting creditors than punishing a debtor
for his wrongdoing. See id. Under § 548, a trustee has “the
power to avoid transactions and bring them back into the
debtor's estate, a power that is not limited to situations where
the debtor acted with the intent to defraud.” Id. Based on
the primary purposes of the two statutes, the Roosevelt court
found that the transfer date for purposes of § 548 does not
apply to fraudulent transfer claims made pursuant to § 727(a)
(2).

EXHIBIT T - PAGE 244
WESTLAW 

Case 2:19-ap-01383-SK    Doc 305-1    Filed 07/09/21    Entered 07/09/21 10:48:30    Desc
Appendix     Page 244 of 446



In re Turner, Not Reported in B.R. (2007)
2007 WL 7238117

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 8

20 Section 727(a)(2) states,
(a) The court shall grant the debtor a
discharge, unless—
(2) the debtor, with intent to hinder, delay,
or defraud a creditor or an officer of the
estate charged with custody of property under
this title, has transferred, removed, destroyed,
mutilated, or concealed, or has permitted to be
transferred, removed, destroyed, mutilated, or
concealed—
(A) property of the debtor, within one year
before the date of the filing of the petition; or
(B) property of the estate, after the date of the
filing of the petition[.]

21 Under the Code's fraudulent transfer statute,
a transfer is made when such transfer is so
perfected that a bona fide purchaser from the
debtor against whom applicable law permits
such transfer to be perfected cannot acquire
an interest in the property transferred that
is superior to the interest in such property
of the transferee, but if such transfer is not
so perfected before the commencement of
the case, such transfer is made immediately
before the date of the filing of the petition.

11 U.S.C. § 548(d)(1).

*8  In contrast to the issue before the Roosevelt court,
CUFTA expressly defines the date a transfer is presumed
made. See CC § 3439.06(a)-(b). Because Susana offers no
authority or persuasive argument as to why we should not
apply CUFTA's definition or why Roosevelt would suggest
otherwise, the CUFTA definition found in CC § 3439.06
governs our determination of when the 1992 transmutation
agreement transfer was made.

Under CC § 3439.06,

A transfer is made with respect to ...
real property ... when the transfer is
so far perfected that a good faith
purchaser of the asset from the debtor
against whom applicable law permits
the transfer to be perfected cannot
acquire an interest in the asset that

is superior to the interest of the
transferee.

CC § 3439.06(a)(1). If the transfer has not been perfected
in accordance with the applicable state law prior to
the commencement of a fraudulent transfer action, then
“the transfer is deemed made immediately before the
commencement of the action.” Id. § 3439 .06(b).

As discussed above, because the 1992 transmutation
agreement was never recorded, i.e., perfected, CC §
3439.06(b) governs the operative date of the transfer.
Pursuant to this subsection, the transfer is deemed to have
been made in October 1999, just prior to the filing of the
action by the Judgment Creditors.

The problem, however, with using the transmutation
agreement transfer as the critical conveyance, is that it was
“made” in October 1999, over a year after the date if the 1998

Transfer. 22  In light of the ineffectiveness of the transmutation
of the Home to Susana as to third parties, and the fact
that the 1998 Transfer was made prior to the transmutation
agreement transfer, we view the 1998 Transfer as the first
effective conveyance of Debtor's community property interest
in the Home and the relevant transfer for Trustee's fraudulent
transfer claim.

22 In March 1998, Debtor and Susana by grant deed
transferred the Home to RICH. The deed was
recorded that April. Based on the recordation date,
the 1998 Deed transfer is deemed to have been
made in April 1998. CC § 3439.06(a)(1).

b. Constitutionality of § 727, § 548, and CUFTA
Having determined that the transfer date for purposes of §
548 and CUFTA is different from that of § 727, we next
turn to Susana's argument that the application of different
definitions of when a transfer is “made” renders one or
all of the statutes unconstitutional because they present “an
internally inconsistent statutory scheme[ ] which violate[s]
the substantive Due Process clauses of the 5th and 14th
Amendments.” Appellant's Opening Brief at 22–23, Jan. 26,
2007. Due to these inconsistencies, Susana contends that the
statutes are void for vagueness due to their failure to provide
notice of what the law prescribes.
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In order for a statute to be deemed unconstitutional, it must be
so vague as not to provide a “person of ordinary intelligence a
reasonable opportunity to know what is prohibited.” Grayned
v. Rockford, 408 U.S. 104, 108 (1972). As we have earlier
noted, the purposes underlying fraudulent transfers governed
by § 727(a)(2) on the one hand, and those governed by
§ 548 and CUFTA on the other hand, are fundamentally
different. That being the case, as the Ninth Circuit determined
in Roosevelt, the defined transfer date under § 548, and by
implication CUFTA, need not be applied to actions under §
727(a)(2). See Roosevelt, 87 F.3d at 316. The fact that a court
could find a particular transaction to be fraudulent under § 548
and CUFTA but not under § 727(a)(2), is of no consequence
and raises no discernable constitutional issues. None of the
constitutional arguments presented by Susana on this appeal
persuade us otherwise.

2. The 1998 Deed
*9  For the transfer of the 1998 Deed to be deemed fraudulent

and avoidable, we must determine that 1) the 1998 Deed
was executed with fraudulent intent or was a constructive
fraudulent conveyance, and 2) the Home, at the time of the
1998 Transfer, held some asset value which Trustee can avoid.

a. Fraudulent intent
An actual fraudulent transfer is one made by the debtor with
the “actual intent to hinder, delay, or defraud [a] creditor.”
CC § 3439.04(a). Because intent is difficult to prove, case
law has evolved to allow actual intent to be established by
reference to external circumstances (i.e., badges of fraud).
See United States v. Markarian, 385 F.3d 1187, 1191–92 (9th
Cir.2004); Kupetz v. Wolf, 845 F.2d 842, 846 (9th Cir.1988).
Under California law, the badges of fraud from which an
inference of fraudulent intent may be drawn include:

(1) Whether the transfer or obligation was to an insider.

(2) Whether the debtor retained possession or control of the
property transferred after the transfer.

(3) Whether the transfer or obligation was disclosed or
concealed.

(4) Whether before the transfer was made or obligation was
incurred, the debtor had been sued or threatened with suit.

(5) Whether the transfer was of substantially all the debtor's
assets.

(6) Whether the debtor absconded.

(7) Whether the debtor removed or concealed assets.

(8) Whether the value of the consideration received by the
debtor was reasonably equivalent to the value of the asset
transferred or the amount of the obligation incurred.

(9) Whether the debtor was insolvent or became insolvent
shortly after the transfer was made or the obligation was
incurred.

(10) Whether the transfer had occurred shortly before or
shortly after a substantial debt was incurred.

(11) Whether the debtor transferred the essential assets of
the business to a lienholder who transferred the assets to an
insider of the debtor.

CC § 3439.04(b); Markarian, 385 F.3d 1191–92 (9th
Cir.2004).

Based upon the evidence presented at trial, the bankruptcy
court found that Debtor made the 1998 Transfer with actual
fraudulent intent. The presence of the following six “badges
of fraud,” one or more of which provides evidence from which
an inference of fraudulent intent may be drawn, sufficiently
support the court's finding: (1) retention of control over
property, (2) presence of a lawsuit, (3) transfer of substantially
all assets, (4) insolvency, (5) incurrence of a substantial debt,
and (6) an absence of reasonably equivalent value received
for the transfer. CC § 3439.04(b).

First, it is undisputed that Debtor retained control over of
the Home after the execution of the 1998 Deed. At all times,
Debtor lived at the Home and paid the monthly mortgage.
Second, by the time of the 1998 Transfer, the Judgment
Creditors had filed a million dollar tort action against Debtor.
Third, the 1998 Transfer caused Debtor to transfer away
substantially all of his assets except those related to the
paramedical business. Fourth, Debtor was rendered insolvent
by the transfer. Fifth, the 1998 Transfer was made only
four months before the Judgment Creditors' million dollar
judgment was entered. And sixth, there is no evidence that
Debtor received reasonably equivalent value for the Home
from RICH in executing the 1998 Deed. In fact, the evidence
indicates that no value was given at all.

*10  Because these badges of fraud clearly support a
fraudulent intent finding, we find that the bankruptcy court
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did not err in determining that Debtor had the actual intent to
defraud his creditors when he transferred his interest in the
Home to RICH.

b. Constructive fraud
A transfer will be considered constructively fraudulent if,
when it was made, the debtor did not receive reasonably
equivalent value in exchange for the transfer and the debtor
was insolvent at that time or became insolvent as a result of
the transfer. CC § 3439.05; Gill v. Stern (In re Stern), 345 F.3d
1036, 1042 n. 6 (9th Cir.2003).

Here, there is no evidence of Debtor receiving any monetary
value for the 1998 Transfer when it was made. Moreover,
because Debtor is neither a beneficiary of the GG Trust nor an
owner of RICH, he could not have obtained any increase in
the value of his interests in those entities in exchange for the
1998 Transfer. Debtor does not dispute this, but instead relies
on the fact that he obtained value for the transfer of the Home
when the 1992 transmutation agreement was entered into.
As discussed above, this is not the relevant transfer for the
fraudulent conveyance claim. Thus, whether he obtained any
value for the execution of the 1992 transmutation agreement
has no bearing on whether he received reasonably equivalent
value for the 1998 Grant Deed.

In addition, it is undisputed that at the time of the 1998
Transfer, Debtor did not have $1 million in assets to cover
the possible damages claim the Judgment Creditors held
as alleged in the state court complaint. Although the 1998
Grant Deed was executed and recorded a few months prior
to the issuance of the Judgment, at the time of its transfer,
Debtor knew about the possibility of becoming liable for the
Judgment. Nevertheless, he still chose to transfer the Home,
which could have been used to pay off part of the Judgment.
While Debtor may have been able to pay the Judgment prior to
the Home's transfer, after the 1998 Transfer he clearly did not
have the assets to do so. Thus, the 1998 Transfer also rendered
Debtor insolvent for CUFTA purposes.

Based on the foregoing, we agree with the bankruptcy court's
finding that the 1998 Transfer was constructively fraudulent.

c. Remedies under CUFTA
The record supports the bankruptcy court's finding that the
1998 Transfer of the Home was actually and constructively
fraudulent and therefore voidable. Under CUFTA, a creditor's
remedies for a fraudulent transfer include “avoidance of a

transfer, attachment, and the equitable remedies of injunction
and receivership as well as ‘any other relief the circumstances
may require.’ “ Filip v. Bucurenciu, 28 Cal.Rptr.3d 884, 887
(Ct.App.2005) (citing CC § 3439.07(a)(3)(C)).

CC § 3439.07(a)(1) allows a creditor to obtain “[a]voidance of
the transfer ... to the extent necessary to satisfy the creditor's
claim.” To the extent a transfer is voidable by a creditor,
“the creditor may recover judgment for the value of the asset
transferred ... or the amount necessary to satisfy the creditor's
claim, whichever is less.” CC § 3439.08(b). The asset value
of a transfer “equal[s] the value of the asset at the time of the
transfer, subject to adjustment as the equities may require.” Id.
§ 3439.08(c). “Asset” is defined as the value of the property
minus the amount encumbered by valid liens and exempt
under nonbankruptcy law. Id. § 3439.01(a)(l)-(2).

*11  Notwithstanding the fact that the bankruptcy court
ultimately ruled that the 2001 Transfer was the relevant
conveyance, during the pre-trial stage of the proceeding, the
court identified the 1998 Transfer as the critical one. Thus,
at the court's direction, Susana and Trustee each presented
expert witness testimony as to the unencumbered, nonexempt
value of the Home at the time of the 1998 Transfer. Susana's
appraiser testified that the Home had no asset value at the
time of the transfer, while Trustee's appraiser valued the
unencumbered, nonexempt value of the Home at $7,700.
Though the court found both appraisers credible, it ultimately
found the methodology of Trustee's expert to be the more
credible of the two, and therefore, accepted the latter's
valuation.

On appeal, there appears to be no objection to the bankruptcy
court's finding that the asset value of the Home in 1998 was
$7,700. In fact, Susana states in both the opening and reply
briefs that the available net equity as of April 1998 was
$7,700. We, therefore, adopt the court's finding and hold that
Trustee can avoid $7,700 of the 1998 Transfer pursuant to CC
§ 3439.07(a)(1).

C. The Equitable Remedy Available To Trustee
CUFTA “is not the exclusive remedy by which fraudulent
conveyances may be attacked”; they “may also be attacked
by ... a common law action.” Macedo v. Bosio, 104
Cal.Rptr.2d 1, 6 (Ct.App.2001); Fleet Nat'l Bank v. Valente
(In re Valente), 360 F.3d 256, 261–62 (1st Cir.2004). Trustee
asserts that Debtor retained an equitable interest in the Home
after the execution and recordation of the 1998 Grant Deed.
Hence, when Debtor filed for bankruptcy, the increased equity
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in the Home was property of the estate based upon this
interest. Trustee's claim has a strong basis in California law
under the resulting trust doctrine.

Under California law, “ ‘[a] resulting trust arises from a
transfer of property under circumstances showing that the
transferee was not intended to take the beneficial interest.’ “
Siegel v. Boston (In re Sale Guar. Corp.), 220 B.R. 660, 664
(9th Cir. BAP1998)(citing Am. Motorists Ins. Co. v. Cowman,
179 Cal.Rptr. 747, 752 (Ct.App.1982)). When a transfer is
recognized to be fraudulent as to a debtor's creditors, the
creditors can seek to impose a resulting trust upon the debtor's
equitable interests in the transferred property for their benefit.
See In re Torrez, 63 B.R. 751, 753–54 (9th Cir. BAP1986)
(applying California law).

Here, the record supports a finding that RICH was not
intended to take a beneficial interest in the Home. After
the 1998 Transfer, Debtor retained all important incidents of
ownership in the Home: possession, the duty to pay expenses

(i.e., mortgage, utility bills, property taxes 23 ), and the right
to claim a tax deduction for mortgage payments. Moreover,
there is no evidence that RICH paid any consideration for the
Home, and the facts suggest no basis to infer a gift to RICH.
In addition, neither RICH nor the GG Trust (the 99% owner
of RICH) filed any response to Trustee's FAC arguing that
Debtor did not hold an equitable interest in the Home at the
time of his bankruptcy filing.

23 After the divorce, Susana testified that whenever
she needed money for the mortgage payment,
property taxes, or utility bills she would ask Debtor
for the money, and he would write her a check for
the requested amount. Susana would deposit the
check into her account and then pay the bills out of
that account.

*12  The evidence compels a finding of a resulting trust,
with RICH holding legal title to the Home in trust for Debtor,
who retained an equitable interest in the Home at the time of
the transfer. When Debtor filed for bankruptcy, this equitable
interest became property of the estate. 11 U.S.C. § 541. Under
§ 542 Trustee is entitled to turnover of Debtor's equitable

interest in the Home including the increased equity. 24

24 Prior to the bankruptcy, RICH transferred the
Home to Susana in 2001. Both Trustee and Susana
agree that when the 2001 Deed was recorded it
was invalid due to it not being in compliance with

CC § 1183, which requires that if a deed is made
outside the United States and acknowledged by a
notary public, there must be proof that the signature
of the notary public was proved “(1) before a
judge of a court of record of the country where the
proof ... is made, or (2) by an American diplomatic
officer, consul, general counsel, vice consul, or
consular agent, or (3) by an apostille affixed to
the instrument[.]” CC § 1183. Nevertheless, Susana
argues that even though the 2001 Deed was invalid
at the time of recordation, CC § 1207 causes it to
now be effective.

CC § 1207 states,
Any instrument affecting the title to real
property, one year after the same has been
copied into the proper book of record, kept
in the office of any county recorder, imparts
notice of its contents to subsequent purchasers
and encumbrancers, notwithstanding any
defect, omission, or informality in the
execution of the instrument, or in the
certificate of acknowledgment thereof, or the
absence of any such certificate; but nothing
herein affects the rights of purchasers or
encumbrancers previous to the taking effect of
this act.

The 2001 Deed was recorded on December 27,
2001. It would not have become valid under CC
§ 1207 until December 27, 2002. Debtor filed
for bankruptcy on September 10, 2002. As such,
Debtor's equitable interest in the Home became
property of the estate prior to Susana having
valid legal title to it.

D. The New Trial Motion
On appeal, Susana argues that the bankruptcy court abused
its discretion in denying the “post judgment motions for a
new trial and to vacate, amend, modify, and/or reconsider
the judgment.” Appellant's Opening Brief at 29–30, Jan. 26,
2007. We disagree.

The post-trial motions were all filed in a single document—
the New Trial Motion. The New Trial Motion was denied
in part and granted in part. The bankruptcy court denied
reconsideration of the following matters as lacking merit:
1) whether the court committed legal and/or factual error
in determining that a) there was an actual and constructive
fraudulent conveyance of the Home and b) Debtor held
an equitable interest in the GG Trust, 2) whether Susana's
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due process rights were being violated, and 3) whether the
Judgment was punitive (collectively, the “Denied Issues”).

Rule 9023, which incorporates Federal Rule of Civil
Procedure (“FRCP”) 59, provides the legal standard for
granting a new trial or amendment to a judgment. Fed. R.
Bankr.P. 9023. Although there are no specific grounds listed
for when a FRCP 59 motion should be granted, one “should
not be granted, absent highly unusual circumstances, unless
[the bankruptcy court] is presented with newly discovered
evidence, committed clear error, or if there is an intervening
change in the controlling law.” McDowell v. Calderon, 197
F.3d 1253, 1255 (9th Cir.1999) (emphasis in original).

Rule 9024, which incorporates FRCP 60(b), is similar to
FRCP 59 and allows for reconsideration of an issue based
upon:

(1) mistake, inadvertence, surprise,
or excusable neglect; (2) newly
discovered evidence which by due
diligence could not have been
discovered in time to move for a
new trial under Rule 59(b); (3)
fraud ... misrepresentation, or other
misconduct of an adverse party; (4) the
judgment is void; (5) the judgment has
been satisfied ... or (6) any other reason
justifying relief from the operation of
the judgment.

Fed.R.Civ.P. 60(b).

For purposes of this appeal, Susana has not sufficiently
articulated how the bankruptcy court abused its discretion
in denying a new trial, amendment to the Judgment, or
reconsideration of the Judgment as to the Denied Issues in
the New Trial Motion. The opening brief and reply both
fail to indicate how the New Trial Motion demonstrated
the existence of newly discovered evidence, clear legal or
factual error by the court, an intervening change in the
controlling law, fraud or misrepresentation by Trustee, that
the Judgment was void or had been satisfied, or any other
reason justifying relief. Because the New Trial Motion did not
provide sufficient grounds for a new trial, amendment to the
Judgment, or reconsideration of the Judgment in regard to the

Denied Issues, we find that the bankruptcy court did not abuse
its discretion in declining to grant the relief requested therein.

E. Admissibility Of Debtor's 1994 Conviction
*13  During trial, the bankruptcy court admitted into

evidence a misdemeanor conviction related to a sexual assault

claim that was entered against Debtor in 1994. 25  Susana
objected to its admission as irrelevant. The court found the
conviction relevant to Debtor's state of mind in regards to
whether he “had some awareness of a potential claim in
1992” which would have influenced him to enter into the
1992 transmutation agreement in order to avoid potential civil

liability and future creditors. 26  Hr'g Tr. 8:11, Mar. 10, 2005.

25 It should be noted that the conviction was later
expunged pursuant to Cal.Penal Code § 1203.4.

26 Because we find the 1998 Transfer to be the
operative transfer, the admission of the conviction
in connection with the 1992 transmutation
agreement is irrelevant. Nevertheless, as Susana
raised the matter as a significant issue in her briefs
on appeal, we have addressed and disposed of the
issue.

Relevant evidence is defined in Federal Rule of Evidence
(“FRE”) 401 as “evidence having any tendency to make
the existence of any fact that is of consequence to the
determination of the action more probable or less probable
than it would be without the evidence.” Evidence that is
relevant may be excluded, however, under FRE 403 “if its
probative value is substantially outweighed by the danger
of unfair prejudice, confusion of the issues, misleading the
jury, or by considerations of undue delay, waste of time, or
needless presentation of cumulative evidence.” Fed.R.Evid.
403. Bankruptcy courts “have wide latitude in ruling on the
relevancy of evidence.” United States v. Alvarez, 358 F.3d
1194, 1217 (9th Cir.2004).

Here, the 1994 conviction tends to render the reason that
Debtor entered into the 1992 transmutation agreement for
fraudulent purposes more probable. If Debtor was engaging
in unlawful activity, he may have had reason to believe
that a civil action money judgment could result from his
tortious conduct (i.e., assault). Susana has argued from the
beginning that the relevant transfer for fraudulent conveyance
purposes v/as the one associated with the 1992 transmutation
agreement. Trustee appropriately should have the opportunity
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to present evidence to support his argument that the 1992
transmutation agreement was entered into fraudulently.

Furthermore, Susana's assertion that admission of the
conviction is unduly prejudicial is without merit. The fact
that this conviction was later expunged would not affect its
relevancy. The bankruptcy court was not using the conviction

as evidence of Debtor's character. 27  The bankruptcy court did
not abuse its discretion in allowing evidence of the conviction
to be presented to determine Debtor's state of mind as to why
he entered into the 1992 transmutation agreement.

27 We note parenthetically that the bankruptcy court
conducted a bench trial and not a trial before a jury.

VI. CONCLUSION

Although we find that the bankruptcy court erred in basing the
Amended Judgment on an alter ego theory, we may “affirm
on any ground supported by the record, even if it differs
from the rationale of the [bankruptcy court].” Pollard, 119
F.3d at 1433. Therefore, based on our resulting trust finding,
we AFFIRM the Amended Judgment. We also AFFIRM the
court's denial of the New Trial Motion and admission of
Debtor's criminal conviction.

All Citations

Not Reported in B.R., 2007 WL 7238117

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Only the Westlaw citation is currently available.

United States Bankruptcy Appellate Panel
of the Ninth Circuit.

In re Martin F. VRABEL, Debtor.
Martin F. Vrabel and Sophie Vrabel, Appellants,

v.
Martha G. Bronitsky, Chapter 13 Trustee;

Washington Mutual Bank; G. Judson
Scott, Jr.; Michael Quirk, Appellees.

BAP No. NC–04–1331–PBS.
|

Bankruptcy No. 04–40559.
|

Argued and Submitted on May 19, 2005.
|

Filed June 17, 2005,.

Appeal from the United States Bankruptcy Court for
the Northern District of California, Honorable Randall J.
Newsome, Chief Bankruptcy Judge, Presiding.

Before: PERRIS, BRANDT and SMITH, Bankruptcy Judges.

MEMORANDUM 1

1 This disposition is not appropriate for publication
and may not be cited to or by the courts of this
circuit except when relevant under the doctrines of
law of the case, res judicata, or collateral estoppel.
See 9th Cir. BAP Rule 8013–1.

*1  The issue in this appeal is whether the bankruptcy court
erred in entering an order barring a nondebtor spouse from
filing bankruptcy for 180 days after dismissal of her husband's

bankruptcy case. 2  While there was no jurisdictional defect,
the nondebtor spouse was denied due process. We therefore
REVERSE and REMAND for the nondebtor spouse to be
given adequate notice and opportunity to respond, if the
bankruptcy court deems it appropriate to pursue a bar order
against her.

2 The order on appeal addresses other matters. For
the reasons explained below, the only issue before

us in this appeal is the propriety of entry of the 180–
day bar against the debtor's spouse.

FACTS

Martin F. Vrabel (“debtor”) filed the chapter 13 3  petition out
of which this appeal arises in February 2004. Debtor's wife,
Sophie Vrabel (“Sophie”), is not listed as a joint debtor on
the bankruptcy petition. Debtor and Sophie claim to have an
ownership interest in a certain parcel of real property. Debtor
filed his bankruptcy petition to stop an imminent foreclosure.

3 Unless otherwise indicated, all chapter, section and
rule references are to the Bankruptcy Code, 11
U.S.C. §§ 101–1330, and to the Federal Rules of
Bankruptcy Procedure, Rules 1001–9036.

Appellee Washington Mutual Bank (“WMB”), which holds
first and second trust deeds on the property, filed motions for
relief from stay. On June 3, 2004, the court held a hearing on
the motions for relief and other matters. Appellants did not
provide us with a transcript of this hearing. However, there
is no dispute that one of the issues discussed at the hearing
was the possibility that debtor and Sophie had engaged in
misconduct in connection with debtor's bankruptcy case.

The bankruptcy court continued the June 3 hearing to June
17, and entered an order to show cause, stating as follows:

Pursuant to the record established
at a June 3, 2004 hearing ..., the
Court hereby orders Martin F. Vrabel
to appear on June 17, 2004 ... and
show cause why [debtor's] bankruptcy
case should not be dismissed, with
prejudice.

After the June 17 continued hearing, the court entered an
order granting WMB conditional relief from stay, disposing
of several other matters, and stating as follows:

5. The Court's Order to Show Cause
filed on June 4, 2004 (doc. 51)
is hereby vacated. If this case is,
however, subsequently dismissed
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for any reason, that dismissal shall
be with prejudice as to the Debtor,
and both the Debtor and Sophie
Vrabel shall be prohibited from
filing another bankruptcy case of
any kind for 180 days from the date
of dismissal of this case.

June 23, 2004 Order, at 2. Debtor and Sophie timely

appealed. 4

4 The notice of appeal states that only debtor “hereby
appeals [.]” However, both debtor and Sophie
signed the notice of appeal. Sophie also signed the
opening brief on appeal, identifying herself as an
appellant. We therefore conclude that Sophie is an
appellant in this appeal.

On January 21, 2005, debtor's case was dismissed for failure
to make plan payments. We have entered an order limiting
the issue on appeal to whether the bankruptcy court erred
in imposing a 180–day bar against Sophie, because that is
the sole issue raised by appellants on appeal that has not
become moot as a result of the dismissal of debtor's case. We
also expedited this appeal, because an order barring access to
bankruptcy for 180 days is not subject to review after passage
of 180 days. See In re Fernandez, 227 B.R. 174, 178 (9th
Cir.BAP1998). The 180 day period expires on July 20, 2005.

ISSUES

1. Whether the bankruptcy court had jurisdiction.

*2  2. Whether the bankruptcy court violated due process in

imposing a 180–day bar against Sophie. 5

5 Appellants state in the “Introduction” section of
their opening brief that the bankruptcy court also
erred in imposing a 180–day bar against debtor.
This statement is not supported by any subsequent
argument in appellants' appellate brief. Therefore,
we deem it waived. See Acosta–Huerta v. Estelle,
7 F.3d 139, 144 (9th Cir.1992)(issues raised in
appellate brief but not supported by argument are
deemed abandoned).

STANDARDS OF REVIEW

Questions of jurisdiction are reviewed de novo. In re
Castlerock Properties, 781 F.2d 159, 161 (9th Cir.1986).
Whether an individual was afforded due process is a question
of law, which we also review de novo. In re Niles, 106 F.3d
1456, 1459 (9th Cir.1997); In re Repp, 307 B.R. 144, 148 (9th
Cir.BAP2004).

DISCUSSION

1. Jurisdiction
An order entered without subject matter or personal
jurisdiction is void. In re Pac. Land Sales, Inc., 187 B.R.
302, 309 (9th Cir.BAP1995). It is not clear whether appellants
contest the bankruptcy court's subject matter jurisdiction over
the matter at issue in this appeal (entry of a 180–day bar order
against a non-debtor) or personal jurisdiction over Sophie.
Therefore, we will address both subjects.

A. Subject Matter Jurisdiction
28 U.S.C. § 1334(a) provides the federal district courts
with original and exclusive jurisdiction over bankruptcy
cases. The district courts have referred bankruptcy cases
to the bankruptcy courts, as provided for by 28 U.S.C. §

157. 6  1 Alan N. Resnick & Henry J. Sommer, COLLIER
ON BANKRUPTCY ¶ 3.01[1] (15th ed. Rev.2004). The
bankruptcy court in this case had subject matter jurisdiction
to enter the order on appeal, because the order flows from the
court's exercise of jurisdiction over debtor's bankruptcy case.

6 “Each district court may provide that any or all
cases under title 11 ... shall be referred to the
bankruptcy judges for the district.” 28 U.S.C. §
157(a).

The 180–day bar order entered against Sophie in this
case is effectively an injunction entered by the court sua

sponte pursuant to § 105(a). 7  Section 105(a) states that a
bankruptcy “court may issue any order, process or judgment
that is necessary or appropriate to carry out the provisions
of” the Bankruptcy Code. Congress anticipated that a §
105(a) injunction would be used to enjoin nondebtors in
certain circumstances. 2 Resnick & Sommer, COLLIER
ON BANKRUPTCY ¶ 105.03 (15th ed. Rev.2000). See
also In re Schwinn Bicycle Co., 210 B.R. 747, 761
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(Bankr.N.D.Ill.1997)(§ 105(a) repeatedly has been held to
empower a bankruptcy court to enjoin parties other than
the debtor), aff'd, 217 B.R. 790 (N.D.Ill.1997). Moreover,
a court may enjoin a party on its own motion, if such
action is necessary or appropriate to prevent an abuse of the
bankruptcy system. See In re Graves, 279 B.R. 266, 273 (9th
Cir.BAP2002).

7 Appellants argue that the court violated § 109(g) in
entering the 180–day bar against Sophie, because
she is not a debtor in the bankruptcy case out
of which this appeal arises. Section 109 states as
follows:

(g) Notwithstanding any other provision of
this section, no individual or family farmer
may be a debtor under this title who has been
a debtor in a case pending under this title at
any time in the preceding 180 days if—
(1) the case was dismissed by the court for
willful failure of the debtor to abide by orders
of the court, or to appear before the court in
proper prosecution of the case; or
(2) the debtor requested and obtained the
voluntary dismissal of the case following the
filing of a request for relief from the automatic
stay provided by section 362 of this title.

The facts of this case indicate that the court
imposed the bar order pursuant to § 105(a), not
§ 109(g).

A bankruptcy court acting pursuant to § 105(a) has the power
to prevent a continuing abuse of the bankruptcy system by
multiple parties acting in concert. In re Yiman, 214 B.R.
463, 466 (Bankr.D.Md.1997); In re Kinney, 51 B.R. 840
(Bankr.C.D.Cal.1985). Here, the bankruptcy court found that
debtor and Sophie committed fraud and engaged in other
abusive conduct in connection with debtor's chapter 13 case.
See Transcript of June 24, 2004 Hearing, 12:16–24. While
appellants suggest that the court erred in these findings, the
record provided on appeal is not sufficient to permit review
of that question, because appellants did not provide us with
transcripts of the June 3 and 17 hearings. An appellant is
obliged to provide the appellate court with a record sufficient
for meaningful review. United States v. Vasquez, 985 F.2d
491, 495 (10th Cir.1993). When the appellant fails to provide
a complete record, we are entitled to presume that the
appellant does not regard the missing portions as helpful. In
re McCarthy, 230 B.R. 414, 417 (9th Cir.BAP1999).

B. Personal Jurisdiction
*3  A defect in personal jurisdiction is a defense that may be

waived. In re Pac. Land Sales, Inc., 187 B.R. 302, 309 (9th
Cir.BAP1995). Sophie submitted to the bankruptcy court's
exercise of jurisdiction over her by virtue of her extensive,
voluntary participation in debtor's bankruptcy case.

Sophie affirmatively invoked the jurisdiction of the
bankruptcy court on several occasions. She filed multiple
motions to conduct 2004 exams of individuals claiming
to hold liens on the property. She also jointly filed an
opposition to WMB's motions for relief from stay, requesting
sanctions against WMB under Rule 9011. Sophie did not limit
her appearances before the bankruptcy court in any of the
pleadings she filed in the bankruptcy court. Therefore, we
conclude that she consented to the bankruptcy court's exercise
of adjudicatory authority over her.

In addition, Sophie responded to the bankruptcy court's order
to show cause, directly addressing the subject of the court's
concerns about the propriety of her and debtor's conduct in
debtor's bankruptcy case. See Declaration of Sophie Vrabel
in Response to Order to Show Cause and Relief from Stay.
Sophie's declaration is akin to a responsive pleading. Sophie
did not assert a lack of personal jurisdiction in her declaration,
thus waiving any defect in the court's exercise of such
jurisdiction. See Benny v. Pipes, 799 F.2d 489, 492 (9th
Cir.1986)(defect in personal jurisdiction waived by the filing
of a responsive pleading that fails to contest jurisdiction),
opinion amended on other grounds, 807 F.2d 1514 (9th
Cir.1986).

2. Due Process
Appellants argue that Sophie was denied due process when
the bankruptcy court entered a 180–day bar against her. WMB
does not address appellants' due process argument in its
appellate brief.

Due process requires adequate notice and an opportunity to be
heard. Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S.
306, 314, 70 S.Ct. 652, 94 L.Ed. 865 (1950); In re Colortran,
Inc., 218 B.R. 507, 511 (9th Cir.BAP1997).

An elementary and fundamental
requirement of due process in any
proceeding which is to be accorded
finality is notice reasonably calculated,
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under all the circumstances, to apprise
interested parties of the pendency
of the action and afford them an
opportunity to present their objections.

Mullane, 339 U.S. at 314. An order is void if entered in a
manner inconsistent with due process. In re Loloee, 241 B.R.
655, 661 (9th Cir.BAP1999).

There is no question that, had WMB or any other third
party requested entry of a bar order against Sophie, it would
have had to have done so by filing an adversary complaint.
See In re Roeben, 294 B.R. 840, 846 (Bankr.E.D.Ark.2003).
Rule 7001(7) requires an adversary proceeding to obtain
an injunction. Adversary proceedings in bankruptcy are
commenced by the filing of a complaint, Rule 7003, which
must be served in accordance with Rule 7004.

As we discuss above, a bankruptcy court can impose an
injunction on its own motion pursuant to § 105(a). However,

*4  [a] bankruptcy court acting on its
own motion in a matter that ordinarily
requires an adversary proceeding
must, in deference to principles of due
process, assure that the defendant is
afforded procedural protections that
inhere in an adversary proceeding

because the rules of procedure
generally define what process is due.

In re Graves, 279 B.R. 266, 274 (9th Cir.BAP2002).

The bankruptcy court failed to afford Sophie due process,
because there is no indication that the court gave Sophie any
notice whatsoever that it was considering entry of a bar order
against her, much less notice approaching the quality of that
required to institute an adversary proceeding in compliance
with the Rules discussed above. Immediately after the June
3 hearing, the court entered the show cause order set forth
above, but that order only addressed the dismissal of debtor's
case. Without prior notice, Sophie did not have an adequate
opportunity to address the court's concerns or object to entry
of the bar order.

CONCLUSION

While there was no defect in the bankruptcy court's exercise
of subject matter or personal jurisdiction, Sophie was not
afforded due process when the court entered the 180–day bar
order. Therefore, we REVERSE and REMAND for Sophie to
be given adequate notice and opportunity to respond, if the
bankruptcy court deems it appropriate to pursue a bar order
against her.

All Citations

Slip Copy, 2005 WL 6960238

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Michael Griffith, Appellant,
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Gloria Dean Wells, Appellee.

BAP No. CC–16–1319–LSTa
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Appeal from the United States Bankruptcy Court for the
Central District of California, Honorable Sheri Bluebond,
Chief Bankruptcy Judge, Presiding

Attorneys and Law Firms

Appellant Michael Griffith appeared pro se.

Barry R. Wegman argued for Appellee.

Before: LAFFERTY, SPRAKER, and TAYLOR, Bankruptcy
Judges.

AMENDED MEMORANDUM *

* This disposition is not appropriate for publication.
Although it may be cited for whatever persuasive
value it may have (see Fed. R. App. P. 32.1), it has
no precedential value. See 9th Cir. BAP Rule 8024–
1.

INTRODUCTION

*1  After an evidentiary hearing to determine the fair
market value of Debtor's residence for purposes of avoiding
Appellant Michael Griffith's judgment lien, the bankruptcy
court found that the residence was worth $360,000 as
of the petition date. On the basis of that valuation, and

after deducting consensual liens and Debtor's homestead
exemption, the court found that Mr. Griffith's lien impaired
Debtor's homestead exemption and entered an order avoiding
the lien. On appeal, Mr. Griffith argues that he was denied
due process and challenges the bankruptcy court's valuation
finding. Having thoroughly reviewed the record, we find no
denial of due process or clear error in the bankruptcy court's
valuation finding. Accordingly, we AFFIRM.

FACTS

Debtor Gloria Dean Wells filed her chapter 7 1  petition
on November 20, 2015. On Schedule A, Debtor listed
her residence on Cherrywood Avenue in Los Angeles (the
“Property”) with a value of $325,000. On Schedule D, Debtor
listed a consensual lien in favor of Chase Bank in the
amount of $250,313.99. And on Schedule C, Debtor claimed a
homestead exemption of $175,000 under Cal. Civ. Proc. Code
§ 704.730(a)(3).

1 Unless specified otherwise, all chapter and section
references are to the Bankruptcy Code, 11 U.S.C.
§§ 101–1532, all “Rule” references are to the
Federal Rules of Bankruptcy Procedure, and all
“Civil Rule” references are to the Federal Rules of
Civil Procedure.

About a month later, Debtor filed a motion under § 522(f)(1)
(A) (the “Motion”) to avoid Mr. Griffith's judgment lien in

the amount of $40,527.14. 2  Debtor's declaration in support
of the Motion contained a calculation showing that deducting
the consensual lien and homestead exemption from the fair
market value of $325,000 left no available non-exempt equity
to secure Mr. Griffith's judgment lien. As evidence of value,
Debtor attached to her motion the declaration of appraiser
Todd Turner, which authenticated a May 26, 2015 appraisal
establishing a fair market value of $325,000.

2 Debtor filed three additional motions to avoid
judgment liens against her residence. None of those
lienholders objected to the requested relief, and the
court entered orders avoiding those liens.

Mr. Griffith filed an opposition, arguing that the May 26
appraisal was outdated and requesting that a “third party
appraisal” be performed before the court ruled on the motion.
Mr. Griffith attached to his opposition a comparative market
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analysis dated January 7, 2016, which estimated the value of
the Property at between $617,000 and $645,000.

At the initial hearing, the bankruptcy court, after noting
that Mr. Griffith had initially been served at the wrong
address, gave him additional time to hire an appraiser to
value the Property. The court continued the matter for a status
conference. Mr. Griffith thereafter filed a declaration and
an appraisal performed by Lawrence Walsh dated April 13,
2016, which reflected a fair market value of $505,000. At the
subsequent status conference, the bankruptcy court pointed
out to the parties that neither's appraisal was adequate for the
court to determine the fair market value of the Property as of
the petition date of November 20, 2015. The court continued
the matter again to give the parties time either to hire an
agreed-upon independent appraiser or to have their respective
appraisers adjust their numbers to reflect the value as of the
petition date.

*2  Thereafter, Debtor filed a new declaration from Mr.
Turner and a new appraisal as of the petition date, which
opined that the Property's value as of that date was $360,000.
Mr. Griffith also filed an updated appraisal, supported by
Mr. Walsh's declaration, reflecting a petition date value of
$470,000.

The bankruptcy court set an evidentiary hearing. At that
hearing, both appraisers testified as to their credentials and
methodology and were examined by Debtor's counsel, Mr.
Griffith, and the court. Both appraisers testified that the
Property needed repairs as a result of deferred maintenance.
The difference in their respective appraisals appeared to be
primarily due to differences in the deductions made for that
deferred maintenance. Mr. Turner concluded, based upon
a May 2015 inspection, that the Property was in “fair to
poor” condition and estimated a cost of $50,000–$100,000
for needed repairs. Mr. Walsh, on the other hand, based on
an inspection performed on June 23, 2016, concluded that the
Property was in average to fair condition and estimated costs
to repair totaling $8,000. Mr. Walsh testified that he did not
see all of the damage noted by Mr. Turner and displayed in the
color photographs included in Mr. Turner's appraisal: termite
damage, dry rot, holes in the ceiling, damage to the kitchen,
and leaking pipes.

At the conclusion of testimony, the bankruptcy court found
that the evidentiary record was sufficient to support Mr.
Turner's appraisal and that the Property was worth $360,000
as of the petition date. On the basis of that value, the

bankruptcy court concluded that it was appropriate to avoid
Mr. Griffith's judicial lien against the Property as impairing
Debtor's homestead exemption.

Mr. Griffith timely appealed.

JURISDICTION

The bankruptcy court had jurisdiction pursuant to 28 U.S.C.
§§ 1334 and 157(b)(2)(K). We have jurisdiction under 28
U.S.C. § 158.

ISSUES

Whether the bankruptcy court denied Mr. Griffith due
process.

Whether the bankruptcy court erred in granting Debtor's
motion to avoid Mr. Griffith's judgment lien under § 522(f)
(1)(A).

STANDARDS OF REVIEW

Whether an appellant's due process rights were violated is a
question of law that we review de novo. DeLuca v. Seare (In
re Seare), 515 B.R. 599, 615 (9th Cir. BAP 2014); see HSBC
Bank USA, Nat'l Ass'n v. Blendheim (In re Blendheim), 803
F.3d 477, 497 (9th Cir. 2015) (“Whether adequate notice has
been given for the purposes of due process is a mixed question
of law and fact that we review de novo.”).

A fair market value determination is a finding of fact that
we review for clear error. Arnold & Baker Farms v. United
States (In re Arnold & Baker Farms), 85 F.3d 1415, 1421 (9th
Cir. 1996). A factual finding is clearly erroneous only if it is
illogical, implausible or without support in the record. Retz
v. Samson (In re Retz), 606 F.3d 1189, 1196 (9th Cir. 2010).
Where there are two permissible views of the evidence, the
factfinder's choice between them cannot be clearly erroneous.
Anderson v. City of Bessemer City, N.C., 470 U.S. 564, 574
(1985).

DISCUSSION

EXHIBIT V - PAGE 258
WESTLAW 

Case 2:19-ap-01383-SK    Doc 305-1    Filed 07/09/21    Entered 07/09/21 10:48:30    Desc
Appendix     Page 258 of 446



In re Wells, Not Reported in B.R. Rptr. (2017)
2017 WL 4768106

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 3

Mr. Griffith argues that (i) the bankruptcy court should have
dismissed Debtor's case for failure to serve notice of the
commencement of the case on Mr. Griffith at his correct
address; (ii) the court should have denied Debtor's Motion for
the same reason; (iii) the court should have denied the Motion
because Debtor's appraisal was outdated; (iv) the court erred
in not permitting Debtor to present evidence showing that
property values in the relevant neighborhood were increasing;
and (v) the court erred in “allowing” a $125,000 adjustment
to the value of the Property for costs of rehabilitation.

*3  We make reasonable allowance for pro se litigants and
construe their papers liberally. Ozenne v. Bendon (In re
Ozenne), 337 B.R. 214, 218 (9th Cir. BAP 2006). At the
same time, we do not ordinarily consider arguments not raised
in the trial court sufficiently for the court to have ruled
on it. O'Rourke v. Seaboard Sur. Co. (In re E.R. Fegert,
Inc.), 887 F.2d 955, 957 (9th Cir. 1989). In balancing these
principles, we interpret Mr. Griffith's arguments as falling
into two categories and will address both of them: first, that
Mr. Griffith was denied due process; and second, that the
bankruptcy court clearly erred in finding that the Property was
worth $360,000.

A. The bankruptcy court did not deny Mr. Griffith due
process.
Generally speaking, a party must receive sufficient notice
of any potentially adverse action and the opportunity to be
heard. See Tennant v. Rojas (In re Tennant), 318 B.R. 860,
870 (9th Cir. BAP 2004). Here, although the Motion and
supporting documents were initially served on Mr. Griffith at
an incorrect address, Mr. Griffith learned of the bankruptcy
filing and Debtor's Motion, filed an opposition to the Motion,
and thereafter actively participated in the proceedings. The
record does not reflect that he ever raised inadequate notice as
a ground for either dismissal of the bankruptcy case or denial
of the Motion.

1. Improper notice of bankruptcy filing
Mr. Griffith argues that the bankruptcy court should have
dismissed Debtor's bankruptcy case because Debtor had listed
the wrong address for Mr. Griffith on the master mailing

matrix. 3  Mr. Griffith alleges that because of this error, he
was not notified timely of the § 341 meeting of creditors or
the pertinent deadlines and was thus “unable to exercise his
fundamental rights in regard to deadlines, timing to seek legal
advice, raise objections and ... obtain competent counsel.” Mr.

Griffith states that he learned of the bankruptcy filing in early
January 2016.

3 As pointed out by Debtor, the address used for
service on Mr. Griffith was the address listed on the
abstract of judgment.

The only matter before us in this appeal is the bankruptcy
court's ruling on Debtor's Motion. As noted, Mr. Griffith
did not seek relief in the bankruptcy court on grounds of
inadequate notice of the bankruptcy case. If Mr. Griffith
believed he was prejudiced by the lack of this notice, he
should have raised the issue before the bankruptcy court.
Because he failed to do so, we cannot consider this due

process argument on appeal. 4

4 Mr. Griffith's reply brief in this appeal focuses
almost entirely on an argument that Debtor filed
her bankruptcy in bad faith, an issue that was never
raised before the bankruptcy court.

2. Improper notice of the Motion
Mr. Griffith also argues that because the Motion was initially
served at an incorrect address the bankruptcy court should
have denied it; he contends that the bankruptcy court lacked
personal jurisdiction over him. Again, Mr. Griffith did not
raise this issue in the bankruptcy court, and a general
appearance or responsive pleading that fails to dispute
personal jurisdiction waives any defect in service. Benny v.
Pipes, 799 F.2d 489, 492 (9th Cir. 1986), opinion amended,
807 F.2d 1514 (9th Cir. 1987) (citing Civil Rule 12(h),
applicable in bankruptcy via Rule 7012). A defendant may
also waive the defense as a result of his course of conduct
during litigation. Peterson v. Highland Music, Inc., 140
F.3d 1313, 1318 (9th Cir. 1998). Here, Mr. Griffith filed
an opposition and appeared and participated in all of the
hearings on the Motion without raising the issue of personal
jurisdiction; he thus waived the issue.

*4  As for due process generally, at the initial hearing,
the bankruptcy court acknowledged that Mr. Griffith had
not been served at the correct address and continued the
hearing to give him time to hire an appraiser. The court
continued the hearing two more times to permit the parties
to obtain appropriately dated appraisals, after which the court
scheduled an evidentiary hearing. At that hearing, Mr. Griffith
presented evidence and examined the witnesses. Accordingly,
even if we consider the merits of his relevant due process
argument, we cannot conclude that Mr. Griffith was deprived
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of a meaningful opportunity to be heard on the issues relating
to the Motion; he was not denied due process or otherwise
prejudiced by any error in service. See Matthews v. Eldridge,
424 U.S. 319, 333 (1976) (fundamental requirement of due
process is the opportunity to be heard at a meaningful time
and in a meaningful manner).

B. The bankruptcy court did not clearly err in finding
that Debtor's Property was worth $360,000 and
consequently granting the Motion.

1. The bankruptcy court did not abuse its discretion in
not denying the Motion due to Debtor's submission of
an outdated appraisal.

At the initial status conference on the Motion, the court
set a deadline for Mr. Griffith to file an appraisal of the
Property and a further status conference. Mr. Griffith was
unable to meet the deadline, and two days before it expired,
he moved to extend it. He filed his appraisal a few days
before the continued status conference, and, at that hearing,
the bankruptcy court stated that it intended to continue the
hearing to give the court and Debtor's counsel time to review
the late-filed appraisal. And noting that neither Debtor's nor
Mr. Griffith's appraisal was dated as of the petition date, the
court instructed both parties to obtain appraisals as of that date
with the hope that the appraisers or the parties could reach an
agreement on value. The court then commented: “But as we
sit here today, I don't have a number from either party as of
the operative date. So ... burden of proof is on the debtor[.]
[A]s the ... evidentiary record is now, debtor loses because I
don't know what the value was as of November 20.”

Mr. Griffith agreed to the continuance without objection. On
appeal, however, Mr. Griffith argues that the bankruptcy court
abused its discretion in failing to deny the Motion based on
Debtor's submission of an outdated appraisal. Again, we need
not consider arguments not raised in the trial court. In any
event, the decision to continue the matter was within the
sound discretion of the bankruptcy court. See Khachikyan
v. Hahn (In re Khachikyan), 335 B.R. 121, 125 (9th Cir.
BAP 2005) (decisions regarding continuances are reviewed
for abuse of discretion). Mr. Griffith has not persuaded us that
the court abused this discretion.

2. The bankruptcy court did not err in denying Mr.
Griffith's request to present exhibits to establish that
Debtor's appraiser relied on comparable properties
outside the relevant area.

Mr. Griffith argues that the bankruptcy court erred by
denying him the opportunity to present certain exhibits
at the evidentiary hearing. Mr. Griffith contends that
the exhibits showed that property values in the Leimert
Park neighborhood, where the Property was located,
were increasing but that Turner's appraisal had used
one comparable property outside that neighborhood in
determining the value of the Property.

At the beginning of the evidentiary hearing, Mr. Griffith asked
the court for time to “finish up a few exhibits.” The court
refused Mr. Griffith's request, noting that the only exhibits
that were to be presented were the appraisals. The court
had so stated in its tentative ruling for the June 29 status
conference, and Mr. Griffith had not objected or asked to
present additional evidence. Later, the court permitted Mr.
Griffith to recall Mr. Walsh to the witness stand to ask about
the locations of the comparable properties selected by Mr.
Turner in his appraisal. Mr. Walsh initially testified that
Mr. Turner's appraisal included two comparable properties
that were in “inferior” neighborhoods. Further questioning,
however, revealed that Mr. Walsh's statement referred to Mr.
Turner's initial appraisal rather than the second appraisal
dated November 20, 2015. As to the latter appraisal, Mr.
Walsh testified that all of the comparables used by Mr. Walsh
were located in the Leimert Park neighborhood.

*5  On appeal, Mr. Griffith contends that during Mr. Walsh's
testimony, when the court asked Mr. Walsh whether any
of the comparables in Mr. Turner's second appraisal were
outside the Leimert Park area, the court had covered with her
thumb the comparable property that was 1.4 miles outside
of the Leimert Park neighborhood. The record does not
reflect anything to support Mr. Griffith's assertion, but even
if this statement is accurate, Mr. Griffith did not object at the
hearing. Moreover, after Mr. Walsh stepped down from the
witness stand, the court recalled Mr. Turner for voir dire as to
his opinion regarding market appreciation in the relevant area.
Mr. Turner testified that while examination of a wide range of
comparables in the Leimert Park neighborhood might show
appreciation due to investors “flipping” some of the homes,
overall he believed that the market for homes comparable to
the Property was generally stable during the relevant period.

To the extent Mr. Griffith's argument is that the bankruptcy
court clearly erred in accepting Mr. Turner's valuation of
the Property, Mr. Griffith has not demonstrated that the
bankruptcy court's valuation finding is illogical, implausible,
or without support in the record. To the contrary, Mr.
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Turner's appraisal and his explanations for how he reached
his conclusions were logical and plausible. Under these
circumstances, we cannot reverse the bankruptcy court's
factual finding even if we would have decided the matter
differently. See United States v. Hinkson, 585 F.3d 1247, 1261
(9th Cir. 2009) (en banc) (“[T]he scope of our review limits
us to determining whether the trial court reached a decision
that falls within any of the permissible choices the court could
have made.”).

3. The bankruptcy court did not err in accepting Mr.
Turner's adjustment to the Property's value.

Mr. Griffith argues that Mr. Turner's $125,000 deduction from
the market value of the Property for deferred maintenance
was excessive. We do not find this argument persuasive.
First, the $125,000 deduction was not entirely for deferred
maintenance: Mr. Turner testified that he had taken a
deduction for repairs, but he also took into account the

quality of construction, styling, and details of the comparable
properties in arriving at his final figure. And second, as
discussed above, we are not at liberty to second guess the
bankruptcy court's factual findings unless they are illogical,
implausible, or without support in the record. Mr. Turner's
valuation is supported by the evidence, and Mr. Griffith
has not convinced us that it was illogical or implausible.
Accordingly, we find no error in the bankruptcy court's
acceptance of Mr. Turner's opinion of value.

CONCLUSION

For the reasons discussed above, we AFFIRM.

All Citations

Not Reported in B.R. Rptr., 2017 WL 4768106

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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2018 WL 6092800
Only the Westlaw citation is currently available.

United States District Court, N.D. California.

INDEPENDENT ELECTRIC SUPPLY INC., Plaintiff,
v.

SOLAR INSTALLS, INC., et al., Defendants.

Case No. 4:18-cv-01435-KAW
|

Signed 11/21/2018

Attorneys and Law Firms

Matthew Patrick James, Hopkins Carley, San Jose, CA, for
Plaintiff.

Cole Smith Cannon, Cannon Law Group, PLLC, Salt Lake
City, UT, for Defendants.

RE: ORDER DENYING DEFENDANTS' SECOND
MOTION TO DISMISS OR TRANSFER VENUE

Re: Dkt. Nos. 34

KANDIS A. WESTMORE, United States Magistrate Judge

*1  On March 5, 2018, Plaintiff Independent Electric Supply,
Inc. filed the instant case against Defendants Solar Installs,
Inc. (“Solar Installs”), Clear Solar Co. (“Clear Solar”), David
Southam, and Paul Southam. (Compl. at ¶¶ 18, 20, Dkt. No.
1.) Pending before the Court is Defendants' second motion
to dismiss based on lack of personal jurisdiction or forum
non conveniens, or in the alternative, to transfer venue to the
District of Utah. (Defs.' Sec. Mot. to Dismiss (“Defs.' Mot. to
Dismiss”), Dkt. No. 34.)

Upon consideration of the parties' filings, as well as the
arguments presented at the November 15, 2018 hearing,
Defendant's second motion to dismiss, or in the alternative, to
transfer venue is DENIED.

I. BACKGROUND

Plaintiff sells solar panels and other components. (Plf.'s First
Amend. Compl. (“FAC”) ¶¶ 27-28, Dkt. No. 33; see also
Chow Decl. ¶ 1, Dkt. No. 18.) On June 24, 2016, Plaintiff

opened an account to provide materials to Defendant Clear
Solar, typically on a cash on delivery (“COD”) basis. (Chow
Decl. ¶ 5.) Defendant Clear Solar's President was Defendant
Paul Southam. (FAC ¶ 7.)

In 2016, Defendant Clear Solar requested that an account
be opened for Defendant Solar Installs. (Chow Decl. ¶ 7.)
Because Defendant Clear Solar's orders had been on a COD
basis, Plaintiff required that Defendant Solar Installs submit
a written credit application, providing financial information.
(Chow Decl. ¶ 7.) On July 15, 2016, Defendant Solar Installs
submitted the credit application, which was executed and
signed by Defendant David Southam. (Chow Decl. ¶ 8,
Exh. B at 2.) The credit application listed Defendant David
Southam as the President, and as the only owner and officer
of Defendant Solar Installs. (Chow Decl., Exh. B at 1.)
Defendant David Southam had also represented himself to
Plaintiff as the President of Clear Solar. (FAC at ¶ 19.)

Based on the financial information provided in the credit
application, Plaintiff extended credit to Defendant Solar
Installs and shipped materials. (Chow Decl. ¶ 9.) Defendant
Solar Installs's orders included approximately 34 orders for
materials that were shipped throughout California and picked
up by Defendant Solar Installs for use in Defendant Solar
Installs's projects in California. (Chow Decl. ¶ 10.)

At an unknown time, Defendants Clear Solar and Solar
Installs entered into an agreement that allowed for Defendant
Solar Installs to perform installation services for all of the
contracts entered into by Defendant Clear Solar. (Kershner
Decl., Exh. A at 7, Dkt. No. 38.) Plaintiff alleges that
through this contract, Clear Solar would market and sell
the products, Solar Installs would order the materials and
provide the installation services, Clear Solar would be paid
by the consumer but not pay Solar Installs, and then Solar
Installs would not be able to pay for the materials. (FAC
¶ 20.) According to Plaintiff, “[t]his allowed Clear Solar to
collect payment from the owners of the solar installation
projects without having any contractual liability to pay for the
materials used on the same solar installation projects.” (FAC
¶ 20.)

*2  Plaintiff's communications regarding payment of
Defendant Solar Installs's account was with Ms. Lynda Eads,
who represented herself as the controller of both Defendant
Clear Solar and Defendant Solar Installs. (Chow Decl. ¶ 12.)
On July 25, 2016, Defendant Clear Solar made a $153,163.37
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payment to Plaintiff for materials ordered under Defendant
Solar Installs's account. (Chow Decl. ¶ 13, Exh. C.)

On July 18, 2017, Ms. Eads, using the e-mail address
lynda.eads@clearsolar.us, requested that Plaintiff provide
copies of invoices for materials Plaintiff had shipped to
Defendant Solar Installs. (Chow Decl. ¶ 14, Exh. D.) On
August 3, 2017, in an e-mail with the subject “Solar Installs/
Clear Solar,” Plaintiff's director of credit asked Ms. Eads
about the status of payments to Plaintiff. (Chow Decl. ¶ 15,
Exh. E.) Ms. Eads responded that they were working on
getting a payment to Plaintiff. (Id.) Ms. Eads also informed
Plaintiff's credit manager, Mr. Jeff Chow, that Defendant
Paul Southam (President of Defendant Clear Solar) was the
only person with authority to authorize payments for the
outstanding balance owed by Defendant Solar Installs. (Chow
Decl. ¶ 16; FAC ¶¶ 17, 22, 24.) For example, in a September
18, 2017 e-mail, Ms. Eads told Mr. Chow that “[w]e need to
get all payment plans approved by Paul [Southam].” (Chow
Decl. ¶ 17, Exh. F.) In an October 2, 2017 e-mail, Mr.
Chow informed Ms. Eads that Defendant Solar Installs had
a $101,074.98 balance past due. (Chow Decl. ¶ 18, Exh. G
at 2.) Mr. Chow asked if Ms. Eads had discussed a payment
plan with Defendant Paul Southam. (Id.) Ms. Eads replied that
Defendant Paul Southam had been out of the office and that he
had not been able to meet about the materials. (Chow Decl.,
Exh. G at 1.)

On October 24, 2017, Mr. Chow asked Ms. Eads for an
update on Defendant Solar Installs's outstanding balance
of $322,395.13. (Chow Decl. ¶ 19.) After the outstanding
balance was not paid, Plaintiff filed the instant suit, asserting
various claims related to the breach of contract. (FAC ¶¶
26-65.) Plaintiff alleges that Defendant Clear Solar held over
$2 million of Defendant Solar Installs's assets, approximately
50% of Defendant Solar Install's total assets, as a way of
making Defendant Solar Installs insolvent and unable to pay
their debt to Plaintiff. (FAC ¶¶ 21, 24.) Plaintiff asserts that
Defendants David Southam and Paul Southam are brothers.
(FAC ¶ 8.) Plaintiff also asserts that Defendant Paul Southam
invested approximately $1 million of his personal money into
Solar Installs. (FAC ¶¶ 16, 18.)

On July 9, 2018, the Court ruled on Defendant's first motion
to dismiss pursuant to Federal Rule of Civil Procedure 12(b)
(2) based on lack of personal jurisdiction and for forum non
conveniens, or in the alternative, to transfer venue to Utah.
(Order Granting in Part and Denying in Part Defs.' Mot. to
Dismiss (“Order”), Dkt. No. 30.) The Court found, as the facts

were alleged in the original complaint, that it did not have
jurisdiction over Defendants Clear Solar and Paul Southam,
but did have jurisdiction over Defendants Solar Installs and
David Southam. (Id. at 7-14.) The Court dismissed the causes
of action against Defendants Clear Solar and Paul Southam
without prejudice. (Id. at 15.) Plaintiff filed its first amended
complaint on August 8, 2018.

On April 16, 2018, Defendants filed the instant motion to
dismiss Defendants Clear Solar and Paul Southam pursuant
to Federal Rule of Civil Procedure 12(b)(2) for lack of
personal jurisdiction and for forum non conveniens, or in the
alternative, to transfer venue to Utah. (Defs.' Mot. to Dismiss,
Dkt. No. 34.) Plaintiff filed its opposition on September 12,
2018. (Plf.'s Opp'n, Dkt. No. 37.) On September 19, 2018,
Defendants filed their reply. (Defs.' Reply, Dkt. No. 39.)

II. LEGAL STANDARD

A. Motion to Dismiss Pursuant to Rule 12(b)(2)
*3  Under Federal Rule of Civil Procedure 12(b)(2),

a defendant may move to dismiss a claim for lack of
personal jurisdiction. The plaintiff bears the burden of
demonstrating that the court has jurisdiction over the
defendant. Schwarzenegger v. Fred Martin Motor Co., 374
F.3d 797, 800 (9th Cir. 2004). “Where, as here, a motion
to dismiss is based on written materials rather than an
evidentiary hearing, the plaintiff need only make a prima
facie showing of jurisdictional facts.” Love v. Associated
Newspapers, Ltd., 611 F.3d 601, 608 (9th Cir. 2010).
To make a prima facie showing, “the plaintiff need only
demonstrate facts that if true would support jurisdiction over
the defendant.” Ballard v. Savage, 65 F.3d 1495, 1498 (9th
Cir. 1995). “Uncontroverted allegations in the complaint must
be taken as true, and conflicts over statements contained in
affidavits must be resolved in [the plaintiff's] favor.” Love,
611 F.3d at 608.

B. Motion to Dismiss for Forum Non Conveniens or
Transfer Venue

Generally, “[a] district court has discretion to decline to
exercise jurisdiction in a case where litigation in a foreign
forum would be more convenient for the parties.” Lueck v.
Sundstrand Corp., 236 F.3d 1137, 1142 (9th Cir. 2001). The
party moving to dismiss based on forum non conveniens has
the burden of showing that there is an adequate alternative
forum and that the balance of private and public interest
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factors favors dismissal. Id. at 1142-43. “A plaintiff's choice
of forum will not be disturbed unless the private and public
interest factors strongly favor trial in the foreign [forum].”
Dardengo v. Honeywell Int'l, Inc. (In re Air Crash Over the
Midatlantic ), 792 F. Supp. 2d 1090, 1094 (N.D. Cal. 2011).

Factors relating to the parties' private
interests include relative ease of access
to sources of proof; availability of
compulsory process for attendance of
unwilling, and the cost of obtaining
attendance of willing, witnesses;
possibility of view of premises, if view
would be appropriate to the action; and
all other practical problems that make
trial of a case easy, expeditious and
inexpensive. Public-interest factors
may include the administrative
difficulties flowing from court
congestion; the local interest in having
localized controversies decided at
home; [and] the interest in having the
trial of a diversity case in a forum that
is at home with the law. The Court
must also give some weight to the
plaintiffs' choice of forum.

Atl. Marine Constr. Co. v. U.S. Dist. Ct. for W. Dist. of
Tex., 134 S. Ct. 568, 581 n.6 (2013) (internal quotations and
citations omitted). Thus:

The standard to be applied is
whether, in light of these factors,
defendants have made a clear showing
of facts which either (1) establish
such oppression and vexation of a
defendant as to be out of proportion
to the plaintiff's convenience, which
may be shown to be slight or
nonexistent, or (2) make trial
in the chosen forum inappropriate
because of considerations affecting the
court's own administrative and legal
problems.

Cheng v. Boeing Co., 708 F.2d 1406, 1410 (9th Cir. 1983)
(internal quotations omitted).

Section 1404(a) provides: “For the convenience of parties
and witnesses, in the interest of justice, a district court may
transfer any civil action to any other district or division where
it might have been brought or to any district or division to
which all parties have consented.” As with a motion to dismiss
for forum non conveniens, a district court considering a §
1404(a) motion to transfer in the absence of a forum-selection
clause “must evaluate both the convenience of the parties and
various public-interest considerations.” Atl. Marine Constr.
Co., 134 S. Ct. at 581. Thus, the district court must “weigh
the relevant factors and decide whether, on balance, a transfer
would serve the convenience of the parties and witnesses
and otherwise promote the interest of justice.” Id. (internal
quotations omitted).

III. DISCUSSION

A. Motion to Dismiss Pursuant to Rule 12(b)(2)
*4  Plaintiff argues that Defendants Clear Solar and Paul

Southam are alter egos of Defendant Solar Installs, and
therefore, Defendant Solar Installs's contacts with California
may be imputed to Defendants Clear Solar and Paul Southam
for purposes of specific jurisdiction. (Plf.'s Opp'n at 5.)
“To satisfy the alter ego test, a plaintiff must make out a
prima facie case (1) that there is such unity of interest and
ownership that the separate personalities of the two entities
no longer exist and (2) that failure to disregard their separate
identities would result in fraud or injustice.” Ranza v. Nike,
Inc., 793 F.3d 1059, 1073 (9th Cir. 2015) (citing Doe v.
Unocal, 248 F.3d 915, 926 (9th Cir. 2001) ) (internal quotation
and modifications omitted) (hereinafter “Unocal test”). While
“[t]he standard for personal jurisdiction under an alter ego
theory is lower than the standard for liability under an alter
ego theory ... courts have [required] that plaintiffs make
more than just ‘conclusory allegations’ to support personal
jurisdiction under alter ego theory.” Television Events &
Mktg., Inc. v. Amcom Distrib. Co., 416 F. Supp. 2d 948,
962-63 (D. Haw. 2006).

Under the “unity of interest” prong, Plaintiff must make “a
showing that [one entity] controls the subsidiary to such a
degree as to render the latter the mere instrumentality of
the former.” Ranza, 793 F.3d at 1073 (internal quotation
omitted). For example, with respect to a parent and subsidiary,
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“[t]he test envisions pervasive control over the subsidiary,
such as when a parent corporation dictates every facet of the
subsidiary's business—from broad policy decisions to routine
matters of day-to-day operations.” Id. (internal quotations
omitted). Total ownership and shared management personnel,
however, “are alone insufficient to establish the requisite level
of control.” Id. When assessing whether there is unity of
interest, courts consider:

the commingling of funds and other
assets of the entities, the holding
out by one entity that it is liable
for the debts of the other, identical
equitable ownership of the entities, use
of the same offices and employees,
use of one as a mere shell or
conduit for the affairs of the other,
inadequate capitalization, disregard
for corporate formalities, lack of
segregation of corporate records, and
identical directors and officers.

Stewart v. Screen Gems-EMI Music, Inc., 81 F. Supp. 3d 938,
954 (N.D. Cal. 2015).

i. Clear Solar

a. Unity of Interest

1. Commingling of Assets

The first unity of interest factor is whether the entities have
commingled their assets. “Courts find that a plaintiff has
sufficiently demonstrated commingling where the evidence
shows that the related companies transfer assets among
themselves for no ascertainable reason.” Stewart, 81 F. Supp.
3d at 954-56 (finding that there was no commingling of
assets where several related companies used the same bank
accounts but kept meticulous records to ensure that “each
entity [was] liable only for payments it was contractually
obligated to pay.”) Courts generally are not concerned when
one employee of two companies has access to and control
over the bank accounts of both companies if that employee
is in a managerial position at both companies. Vacless Sys. v.

Vac-Alert Ip Holdings, LLC, No. 2:10-cv-09284-SVW, 2011
WL 13217924, at *5 (C.D. Cal. June 24, 2011).

Plaintiff makes various arguments that Defendants Clear
Solar and Solar Installs commingled their asserts.
Specifically, Plaintiff alleges that Defendant Clear Solar held
$2 million of Defendant Solar Install's assets, equaling more
than half of Defendant Solar Install's alleged current assets
as of June 30, 2017. (FAC at ¶ 16.) Plaintiff further alleges
that a portion of Defendant Solar Install's assets included
“alleged contracts with Clear Solar for the installation of solar
equipment and components.” (Id.) Finally, Plaintiff asserts
that Defendant Clear Solar represented to Plaintiff that “Paul
Southam of Clear Solar had sole authority to pay Plaintiff on
behalf of Solar Installs and effectively controlled the funds
that significantly compromised [S]olar Installs assets.” (Id.)

*5  The Court disagrees that Defendant Clear Solar's holding
of over $2 million of Defendant Solar Installs's assets is
commingling. Instead, the alleged holding shows a separation
of assets between the companies because the act of one entity
withholding money from another denotes an independence
and detachment between the entities. If the assets were indeed
commingled, Defendant Solar Installs would have access to
the $2 million being “held” by Defendant Clear Solar; it
would not be separately held. This fact, therefore, does not
show a commingling of assets.

Likewise, any alleged contracts between Defendants Clear
Solar and Solar Installs does not show commingled assets
because a contract, by its nature, gives an ascertainable reason
for the transfer of assets between the companies—in this
case, Clear Solar allegedly sold the solar panels to consumers,
then contracted with Solar Installs to perform the installation
of those panels. (FAC at ¶ 20.) This fact does not show a
commingling of assets.

The Court, however, finds that the allegation that “Paul
Southam of Clear Solar had sole authority to pay Plaintiff on
behalf of Solar Installs and effectively controlled the funds
that significantly comprised [S]olar Installs assets” shows a
commingling of assets between the two entities. The President
of one company controlling the purse strings of another
allegedly separate company does not show a separation of
funds, particularly when Defendant Paul Southam has no
position at Solar Installs. Contrast with Vacless Sys. v. Vac-
Alert Ip Holdings, LLC, 2011 WL 13217924, at *5 (finding
that a managerial employee's control over bank accounts
for two companies was of little consequence because the
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employee held a managerial position at both companies). This
factor, thus, weighs in favor of finding a unity of interest
between Defendants Solar Installs and Clear Solar, as it
appears the Defendant Clear Solar controlled the finances of
Defendant Solar Installs.

2. Holding of One Entity as Liable for Debts of Another

Under the second factor, courts consider evidence that one
entity is holding itself out as responsible for the debts of
the other entity. The Court previously found that “Defendant
Clear Solar appears to have held itself out as responsible for
Defendant Solar Installs's debts, as it paid for its account.”
(Order at 12.) In the first amended complaint, Plaintiff alleges
that Defendant Clear Solar held itself out as being liable for
the debts of Defendant Solar Installs by “Clear Solar paying
Plaintiff at least $153,163.37 for materials ordered by Solar
Installs” and by alleging that Clear Solar's President was the
“only individual authorized to issue payments to Plaintiff”
under the alleged contract between the two related entities.
(Plf.'s Opp'n at 15.) The Court again finds that this factor
weighs in favor of finding a unity of interest between the
corporate Defendants.

3. Identical Equitable Ownership

The third factor is identical equitable ownership. Control over
a corporation can be an indication of equitable ownership, but
there must be more, such as an “expectation that he would
receive[ ] shares of a corporation.” In re Schwarzkopf, 626
F.3d 1032, 1039 (9th Cir. 2010). If there is no evidence of
common ownership between the companies, and the only
relationship is that the president of one company is signing
checks to pay for the expenses of the other company, there can
be no finding of identical equitable ownership. 21 Century
Fin. Servs., LLC v. Manchester Fin. Bank, 225 F. Supp. 3d
1012, 1029-30 (S.D. Cal. 2017).

*6  For this factor, Plaintiff alleges that Defendants Solar
Installs and Clear Solar are owned by family members—
brothers Paul and David Southam. (FAC at ¶¶ 6-8.) Plaintiff
also alleges that Paul and David Southam each represented
authority to act on behalf of Clear Solar and Solar Installs.
(Id.) And finally, Plaintiff alleges that “Clear Solar has
retained at least $2 million that belongs to Solar Installs.” (Id.)
Defendants' only rebuttal to this point is to restate Plaintiff's

allegations stated above, without any denial. (Defs.' Reply at
3.)

Even assuming Paul and David Southam are brothers,
however, they are still two distinct individuals who, according
to the pleadings, own different companies. (FAC at ¶ 18.)
Equal ownership requires that both companies are owned by
the same individual or individuals, which Plaintiff does not
allege.

As to Plaintiff's second assertion that Paul and David Southam
have each represented authority to act on behalf of both
companies, while authority to act on behalf of a company
shows control, control does not necessarily equate ownership.
See 21 Century Fin. Servs., LLC, 225 F. Supp. 3d at 1029-30
(finding no identical ownership and control where there was
no evidence of common ownership between the companies
even though the president of one company signed checks to
pay for the expenses of the other company). Defendant Paul
Southam had authority to sign checks to pay for the expenses
of Defendant Solar Installs, but that only demonstrates
control; Plaintiff has not alleged any facts showing actual
ownership of both companies by the same person or entity.
An allegation that two people from separate companies have
represented authority to act on behalf of both companies,
absent a showing of actual common ownership, does not show
identical equitable ownership.

Lastly, Plaintiff's allegation that Defendant Clear Solar held
at least $2 million of Defendant Solar Install's assets does
not show identical equitable ownership. Although this $2
million equated approximately fifty percent of Defendant
Solar Install's assets as of June 2017, the holding of this
money appears to be unpaid billables to Defendant Solar
Installs. On Defendant Solar Installs's Accountant's Report,
this $2 million sum is labeled as “Due from related parties,”
and “related parties” is further clarified as meaning Defendant
Clear Solar. (Kernsher Decl., Exh. A at 2, 7.) Plaintiff cites
no authority that unpaid billables constitutes an ownership
interest. Therefore, this allegation does not show identical
equitable ownership.

Therefore, this factor weighs against finding a unity of
interests between Defendants Clear Solar and Solar Installs.

4. Use of the Same Offices and Employees
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The fourth factor pertains to whether the entities use the
same offices and employees. The Court previously found that
that Defendants Clear Solar and Solar Installs “use the same
address, and have at least one employee in common, which
weighs somewhat in favor of an alter ego finding.” (Order
at 13.) In the first amended complaint, Plaintiff alleges that
Defendants Solar Installs and Clear Solar are both located at
135 South Mountain Way Drive in Orem, Utah. (FAC at ¶
19.) Plaintiff further alleges that David Southam represented
himself as the President of both Clear Solar and Solar Installs,
and that Lynda Eads is the Controller of both companies. (Id.)
Defendants respond that Plaintiff's assertions are incorrect
and untrue, but provide no evidence in support of their denial.
(Defs.' Reply at 3.) (Id.)

Without any countering assertions by Defendants, it appears
that Defendants Solar Installs and Clear Solar share an
office. As to the shared employees, Lynda Eads is a shared
employee as the Controller of both companies. In their
second motion to dismiss, however, Defendants refute the
assumption that David Southam continually represented
himself as the President of Clear Solar. (Defs.' Mot. to Dismiss
at 10.) They assert that “David Southam was temporarily
President of Clear Solar, Co. for approximately 3-4 months
in 2016.” (Id.) During the hearing, Plaintiff clarified that it is
not asserting that David Southam has continually represented
himself as the President of both Clear Solar and Solar Installs
concurrently, only that there was the brief overlap in 2016,
allegedly at the time the contract was made.

*7  The Court again finds that a continually shared employee,
a briefly shared employee, and a common place of business
weighs somewhat in favor of an alter ego finding, though not
heavily.

5. Use as a Shell or Conduit for Affairs of the Other

Under the fifth factor, courts must assess whether one entity is
merely the shell or conduit for the other. The Court previously
found that Plaintiff's theory that “Defendant Solar Installs
‘was being used as a conduit to obtain materials which
would be used, but not paid for, but its related company
Clear Solar,’ ... present[ed] no actual facts or evidence in
support.” (Order at 13.) In the first amended complaint,
Plaintiff makes the following allegation:

Clear Solar marketed and sold its
services to end users as an experienced
solar installer and would collect
payment from property owners for
such work, but Clear Solar would
not perform the solar installation
work. Instead, Clear Solar entered
into an agreement with Solar Installs
whereby Solar Installs would provide
the installation of contracts entered
into by Clear Solar. As a result,
Solar Installs would be responsible
for the ordering and payment of
materials for the jobs, but no control
over the monies recovered from those
contracts. This allowed Clear Solar to
collect payment from the owners of
the solar installation projects without
having any contractual liability to pay
for the materials used on the same solar
installation projects.

(FAC at ¶ 20.) Plaintiff provides further evidence of the
contract between Solar Installs and Clear Solar by way of
Solar Installs's Accountant's Report, which states that Clear
Solar would “provide for all the installation of contracts
entered into by Clear Solar, Inc.” (Kershner Decl., Exh. A at
7.) Defendants do not address this allegation, let alone deny it.

Taken as true, this allegation shows that Defendant Solar
Installs was being used to allow Defendant Clear Solar to
avoid paying for the materials it used to fulfill its contractual
obligations, i.e., using Defendant Solar Installs to purchase
and install materials for contracts that Defendant Clear Solar
entered into. This strongly suggests Defendant Solar Installs
was being used as a shell for Defendant Clear Solar to fulfill
its obligations while avoiding liability. Without any rebuttal
from Defendants, this factor weighs in favor of finding a unity
of interest.

6. Inadequate Capitalization

The next factor considers whether the entity from which
Plaintiff seeks to recover is inadequately capitalized.
“Adequate capitalization means capital reasonably regarded
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as adequate to enable the corporation to operate its business
and pay its debts as they mature.” Laborers Clean-up
Contract Admin. Trust Fund v. Uriarte Clean-up Serv., Inc.,
736 F.2d 516, 524 (9th Cir. 1984) (quotations omitted). The
Court previously found that Plaintiff conclusorily alleged that
Defendant Solar Installs was insolvent. In the first amended
complaint, Plaintiff provides new facts to support this
allegation, specifically that by November 2017, Defendant
Solar Installs was insolvent, as it had indicated to Plaintiff
that “any attempts to collect the amounts due from Solar
Installs ‘will prove useless.’ ” (FAC ¶ 21.) Defendant
Solar Installs did not have “capital reasonably regarded as
adequate to enable the corporation to ... pay its debts as they
mature[d].” (Id.) Additionally, it appears Defendant Solar
Installs did not pay for its own debts; rather, Defendant Clear
Solar paid for at least $153,163.37 in materials ordered from
Plaintiff by Solar Installs, further suggesting that Defendant
Solar Installs itself did not have the resources needed to pay
its own debts. (Chow Decl. ¶ 13.) These facts, unrefuted by
Defendant, shows that Defendant Solar Installs was unable to
pay for the product it obtained. The Court concludes that this
factor weighs in favor of a finding of unity of interests and a
level of control between Defendants Solar Installs and Clear
Solar.

7. Disregard for Corporate Formalities

*8  The seventh factor looks to any disregard of corporate
formalities. To show a disregard for corporate formalities, the
Ninth Circuit has looked at facts as proper documentation
of transactions between the entities, adequate capitalization
of each related company, individual contracts entered into
by each company, and if each company pays its own taxes.
Ranza, 793 F.3d at 1074. The sharing of some employees is
less important to this factor, as that “does not undermine the
entities' formal separation.” Id. Additionally, it is appropriate
for a parent company to be heavily involved in the subsidiary's
operations, including exercising control over budget and
retaining approval authority for large purchases, as long as
the parent company is not dictating “every facet” of the
subsidiary's “routine matters of day-to-day operation.” Id.
(quoting Unocal, 248 F.3d at 926.) The appropriateness of
the above described level of control comes from the inherent
relationship between the two entities as being corporately
related. Id.

Plaintiff states that Defendants shared corporate officers
and employees, that David Southam represented himself as

president of both companies, and that Paul Southam, as the
President of Clear Solar, claimed sole authority to authorize
payments from Solar Installs to Plaintiff. (FAC at ¶ 22.)
Plaintiff does not, however, allege any facts relating to either
company's record-keeping.

Plaintiff's allegations regarding shared employees and
officers alone “do[ ] not undermine the entities' formal
separation.” As the Controller of both companies, Ms. Eads
could manage the finances of both companies. Notably,
however, Ms. Eads did not regard corporate formalities when
she was communicating via email with Plaintiff—she used
her Clear Solar email address to communicate with Plaintiff
regarding payments owed by Solar Installs. (Chow Decl.
¶ 14, Exh. D.) As a shared employee/officer between the
corporations, it appears Ms. Eads did not show regard for
corporate formalities.

More importantly, the uncontested allegation that Paul
Southam, as the President of Clear Solar, had sole authority
to approve of payments from Solar Installs to Plaintiff shows
a lack of corporate formality. To have the President of one
company control the purse strings of another company that
he is not associated with suggests a disregard for corporate
formalities. While the courts permit this kind of authority
when there is a clear corporate relationship between the two
entities (such as parent-subsidiary or sister corporations), no
such relationship exists here. See Ranza, 793 F.3d at 1074.
This factor weighs in favor of finding a unity of interest.

8. Identical Officers and Directors

The last relevant factor considers whether the entities have
identical officers and directors. Courts have typically found
that even multiple overlapping officers and directors do not
provide a sufficient basis for piercing the corporate veil,
absent other indicia of a unity of interest. See Corcoran v.
CVS Health Corp., 169 F. Supp. 3d 970, 984 (N.D. Cal. 2016)
(finding allegations insufficient where parent and wholly
owned subsidiary had overlapping officers and directors);
Eagle Canyon Owners' Ass'n v. Waste Mgmt., Inc., No. 16-
CV-2811-LAB (WVG), 2017 WL 3017501, at *2 (S.D. Cal.
July 13, 2017) (same).

Again, Plaintiff points to David Southam's representing
himself as President of both companies, and Lynda Eads being

the Controller of both companies. 1  (FAC at ¶ 6.) Defendants
do not dispute these allegations, nor suggest that there are
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other directors and officers of each company that do not
overlap. While there is one definitive overlapping officer, Ms.
Eads, David Southam's representation as the President of both
companies appears to have been a mere three to four months.
(Def.'s Mot. to Dismiss at 10.) The Court finds that based on
this limited overlap, this factor weighs only slightly in favor
of a unity of interest. cv

1 In the absence of the Controller reporting to
a higher financial officer or director such as a
Chief Financial Officer or some superior controller,
the Court may find that Lynda Eads, as the
Controller of both companies was an officer of both
companies. See Kyung Cho v. UCBH Holdings,
Inc., No. C 09-4208 JSW, 2011 3809903, at *11
(N.D. Cal. May 17, 2011) (viewing a corporate
controller as a corporate officer for purposes of
scienter analysis).

9. Balancing the Factors

*9  Here, seven of the eight applicable factors weigh in
favor of finding a unity of interest: commingling, liability for
another, mere shell or conduit, shared offices and employees,
inadequate capitalization, disregard for formalities, and
overlapping officers. These factors combined show that
Defendant Clear Solar had control over Defendant Solar
Installs, such that the two corporations did not have separate
personalities. The fact that Plaintiff did not plead sufficient
facts to show identical equitable ownership does not outweigh
the remaining factors that show unity of interest. As the
majority of the factors weigh in favor of finding a unity of
interest, the first prong of the Unocal test is satisfied—finding
a unity of interest between Defendants Solar Installs and Clear
Solar sufficient to proceed to the second prong of the Unocal
test.

b. Adherence to Fiction of Separate
Entities Would Promote Injustice or Fraud

The second prong of the Unocal test asks whether failure
to disregard the separate identities would result in fraud or
injustice. Ranza, 793 F.3d at 1073. Here, Plaintiff argues that
failing to find that Defendants Solar Installs and Clear Solar
are alter egos of one another would promote injustice and
fraud due to the payment authorization scheme between Clear
Solar and Solar Installs, that left Solar Installs “insolvent

and unable to pay its obligations, including the debt due to
Plaintiff in this lawsuit.” (FAC at ¶ 24.) Defendant does not
address these arguments in their motion or reply brief.

If Defendant Clear Solar is dismissed once again from this
case, Plaintiff will be left with one insolvent corporate
defendant unable to pay damages even if found liable. With
Defendant Solar Installs unable to pay, injustice will be
promoted, especially in light of Defendants' alleged plan to
have Defendant Solar Installs be responsible for ordering
and payment of material for jobs entered into by Defendant
Clear Solar, while Defendant Clear Solar collected payments
for those jobs without being liable for the payment of the
materials used in those jobs. (FAC ¶ 20.)

The Court concludes that Defendant Clear Solar is an alter ego
for Defendant Solar Installs, and Defendant Solar Installs's
contacts may be imputed to Defendant Clear Solar. As the
Court previously found sufficient contacts to support personal
jurisdiction regarding Defendant Solar Installs, the Court
finds that there is personal jurisdiction over Defendant Clear
Solar.

ii. Paul Southam

The Court previously found that the original complaint did
not allege facts sufficient to find personal jurisdiction over
Defendant Paul Southam because he did not have direct
California contacts relating to this case and his role in
approving payments on Defendant Solar Installs's accounts,
as pled, did not establish personal jurisdiction. (Order at
14.) Plaintiff now alleges that Defendant Paul Southam had
sole authority to authorize payments on behalf of Defendant
Solar Installs, even though he seemingly had no corporate
connections to Solar Installs, inter alia. (FAC at 5-7.)

A person's association with a corporation who causes harm in
the forum state is not sufficient to find personal jurisdiction
over that person. Davis v. Metro Prods., Inc., 885 F.2d 515,
520 (9th Cir. 1989). The corporate form may be ignored
only if the harm comes about “by virtue of the individual's
control of, and direct participation in the alleged activities.”
Wolf Designs, Inc., v. DHR & Co., 322 F. Supp. 2d 1065,
1072 (C.D. Cal. 2004) (finding personal jurisdiction over
a corporate officer who “made the final decisions” for
the corporation which caused the alleged harm). “[M]ere
knowledge of tortious conduct by the corporation is not
enough to hold a director or officer liable for the torts
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of the corporation.” Id. The corporate officer must be the
“guiding spirit” or “central figure” behind the challenged
corporate activity. Davis, 885 F.2d at 524. In other words, the
corporate officer must be a “primary participant in the alleged
wrongdoing” and have “control of, and direct participation
in the alleged activities.” Winery v. Graham, No. C 06-3618
MHP, 2007 WL 963252, at *5 (N.D. Cal. Mar. 29, 2007).

*10  Conclusory allegations of wrongdoing by the corporate
officer are not sufficient to pierce the corporate veil and
establish personal jurisdiction. Clerkin v. MyLife.com, Inc.,
No. C 11-00257 CS, 2011 WL 3607496, at * 1-2, 4 (N.D.
Cal. Aug. 16, 2011). The allegations must include how the
corporate officer “controlled or directly participated in the
alleged fraudulent scheme.” Id. Additionally, courts have
considered whether the corporate officer had control over the
company's assets in determining personal jurisdiction. For
example, in Johnston Farms v. Yusufov, the plaintiff brought a
breach of contract claim against a company and its president
for failure to pay for product that had been shipped. No. 1:17-
cv-00016-LJO-SKO, 2017 WL 6571527, at *1 (E.D. Cal.
Dec. 26, 2017). Although the individual defendant lived in
New York, the district court found that the exercise of specific
personal jurisdiction was appropriate because in his capacity
as president, the defendant “controlled or was in a position
to control the disposition of [the company's] assets to satisfy
all outstanding ... obligations such as the obligation allegedly
owed to [the p]laintiff.” Id. at 5 n.3.

Like the defendant in Johnston Farms, Defendant Paul
Southam was the individual who “controlled or was in a
position to control the disposition of” assets to satisfy the
obligations of Defendant Solar Installs. Specifically, Ms. Eads
had informed Plaintiff's credit manager that Defendant Paul
Southam was the only person with authority to authorize
payments for the outstanding balance owed by Defendant
Solar Installs. (FAC ¶¶ 17, 22, 24.) By making the prior
$153,163.37 payment, then being the only person with
authority to authorize future payments on behalf of Defendant
Solar Installs and refusing to make the payment that
ultimately breached the contract between Defendant Solar
Installs and Plaintiff, Defendant Paul Southam voluntarily
interjected himself into this controversy. Thus, Defendant
Paul Southam was a direct participant in the alleged actions
that are the foundation of this case.

Defendants argue that because Defendant Paul Southam acted
in his corporate capacity, not his individual capacity, he
cannot be held liable. Again, the Court disagrees. As stated in

the prior order, “[t]he Ninth Circuit has rejected the argument
that, for purposes of personal jurisdiction, ‘employees who
act in their official capacity are somehow shielded from suit
in their individual capacity.’ ” Rimes v. Notewar Dev. LLC,
Case No. 09-cv-281-EMC, 2010 WL 3069250, at *2 (N.D.
Cal. Aug. 4, 2010) (quoting Davis v. Metro Prods., Inc., 885
F.2d 515, 521 (9th Cir. 1989) ).

Defendants' cited cases are not to the contrary. In those
cases, the courts found no personal jurisdiction over corporate
officers where the plaintiffs failed to allege specific facts
that the corporate officer controlled or directly participated
in the alleged fraudulent scheme. See Clerkin, 2011 WL
3607496, at *4 (finding no personal jurisdiction where the
plaintiffs “ma[d]e only broad, general allegations against [the
corporate officer],” and provided no specific facts to suggest
that the corporate officer “controlled or directly participated
in the alleged fraudulent scheme”); Just Film, Inc. v. Merchant
Servs., Inc., No. C 10-1993 CW, 2010 WL 4923146, at *6
(N.D. Cal. Nov. 29, 2010) (finding no personal jurisdiction
over corporate officers where the plaintiff did not allege how
the individual defendants directed and controlled the entities
alleged to have engaged in wrongful conduct, only that they
did); Marsh v. Zaazoon Solutions, LLC, No. C-11-05226
YGR, 2012 WL 952226, at *9 (N.D. Cal. Mar. 20, 2012)
(same). Those cases are therefore distinguishable, as here,
Plaintiff has specifically alleged that Defendant Paul Southam
was the only individual who could pay Defendant Solar
Installs's debts, such that his refusal to authorize payment
directly caused Defendant Solar Installs to breach its contract
with Plaintiff. By withholding the payment that he was solely
authorized to make, Defendant Paul Southam was a “primary
participant in the alleged wrongdoing” and “had control of,
and direct participation in the alleged activities.” Winery,
2007 WL 963252, at *5.

*11  At the hearing, Defendants appeared to argue that
the Court should not find jurisdiction over Defendant Paul
Southam unless he was an alter ego of the companies. This
conflates the alter ego theory with the primary participant

theory. 2  Under the primary participant theory, the Court
need not conclude that Defendant Paul Southam was an alter
ego of either company; rather, jurisdiction is based on his
specific actions, namely being the only person who could
authorize payments on Defendant Solar Installs's debts, and
then failing to do so. Accordingly, this Court finds specific
personal jurisdiction over Defendant Paul Southam.
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2 While the Court finds jurisdiction over Defendant
Paul Southam under the primary participant theory,
the same conclusion could be drawn if the Court
applied alter ego theory as to Defendant Paul
Southam.

B. Motion to Dismiss for Forum Non Conveniens or
Transfer Venue

Having found jurisdiction over Defendants Clear Solar and
Paul Southam, the Court DENIES the motion to dismiss based
on forum non conveniens or to transfer venue. Defendants
raise nearly identical arguments in their second motion to
dismiss as they did in their first. (Defs.' Mot. to Dismiss at
11-13.)

In its prior order, the Court found:

First, the evidence and witnesses are
located in both California and Utah,
rendering this factor neutral. Second,
Defendants do not suggest that
compulsory process for attendance of
unwilling witnesses is unavailable in
California or prohibitively expensive;
while Defendants would have to pay
to fly witnesses out to California,
Plaintiff would bear similar costs if
the case was transferred to Utah.
Third, while Defendants argue that a
judgment obtained in Utah would be
enforceable in Utah, they make no
argument that a judgment obtained
in California would not also be
enforceable in Utah. (See Defs.' Mot.
at 7.) Fourth, the Court disagrees
with Defendants' conclusory argument
that practical considerations make trial
more efficient and less expensive
in Utah instead of California,

particularly where Plaintiff's evidence
and witnesses are primarily located
in California. Fifth, Defendants
cite to no administrative difficulties
flowing from court congestion....
Sixth, California has an interest in
this localized controversy, as the case
involves misrepresentations made in
a contract performed and executed
in California, as well as the failure
to pay for product bought and used
in California pursuant to that same
contract. Seventh, this Court is capable
of hearing the common law claims
that are brought in the case. Finally,
the Court must give some weight to
Plaintiff's choice of forum.

For these same reasons, the Court finds that Defendants
do not make a clear showing of oppression and vexation
disproportionate to Plaintiff's convenience, or that trial is
inappropriate because of considerations affecting the Court's
administration. As Defendants raise no new arguments, the
Court again concludes that dismissal based on forum non
conveniens or transfer to Utah is not warranted.

IV. CONCLUSION

For the reasons stated above, the Court DENIES the motion
to dismiss for lack of personal jurisdiction as to Defendants
Clear Solar and Paul Southam, and DENIES the motion to
dismiss based on forum non conveniens or to transfer venue.

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2018 WL 6092800

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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2016 WL 4259119
Only the Westlaw citation is currently available.

United States District Court, N.D. California.

KAPU GEMS, et al., Plaintiffs,
v.

DIAMOND IMPORTS, INC., et al., Defendants.

Case No. 15-cv-03531-MMC
|

Signed 08/12/2016

Attorneys and Law Firms

Anthony Paduano, Paduano & Weintraub LLP, New York,
NY, Christine Ann Pham, Abe Lampart, Law Offices of Abe
Lampart, P.C., San Francisco, CA, for Plaintiffs.

Ronald D. Foreman, Foreman & Brasso, Steven H.
Bovarnick, Leland, Parachini, Steinberg, Matzger & Melnick,
LLP, San Francisco, CA, for Defendants.

ORDER GRANTING IN PART AND DENYING
IN PART COUNTERDEFENDANTS'

MOTIONS TO DISMISS; AFFORDING
COUNTERCLAIMANT LEAVE TO AMEND

Re: Dkt. Nos. 49, 59

MAXINE M. CHESNEY, United States District Judge

*1  Before the Court are the following two motions: (1)
“Motion to Dismiss Diamond Imports, Inc.’s Counterclaim
for Damages,” filed March 11, 2016, by plaintiffs/
counterdefendants Kapu Gems and Kapu Gems Ltd., pursuant
to Rule 12(b)(6) of the Federal Rules of Civil Procedure
(hereinafter, “Kapu Gems Mot.”), and (2) “Motion to Dismiss
Diamond Imports, Inc.’s Counterclaim for Damages,” filed
May 31, 2016, by counterdefendant Kalpesh Vaghani
(“Vaghani”), pursuant to Rules 12(b)(2) and 12(b)(4)-(6) of
the Federal Rules of Civil Procedure (hereinafter, “Vaghani
Mot.”). Defendant/counterclaimant Diamond Imports, Inc.
(“Diamond Imports”) has filed opposition to each motion,
to which counterdefendants have separately replied. Having
read and considered the papers filed in support of and in

opposition to the motions, the Court rules as follows. 1

1 By orders filed April 12, 2016, and August 9, 2016,
the Court found the matters appropriate for decision
on the parties' written submissions, vacated the
hearings scheduled for April 15, 2016, and August
12, 2016, and took the matters under submission.

BACKGROUND

Counterdefendants Kapu Gems and Kapu Gems Ltd. are
diamond importers and exporters located, respectively, in the
Republic of India and the Hong Kong Special Administrative
Region of the People's Republic of China. (See First Amended
Compl. (“FAC”) ¶ 1, 7.) On July 31, 2015, Kapu Gems and
Kapu Gems Ltd. filed a complaint naming as defendants
Diamond Imports, a California-based diamond importer and
retail supplier, and Yair Yachdav, the “sole shareholder

and President of Diamond Imports.” (See id. ¶¶ 2-3, 8.) 2

Thereafter, on February 19, 2016, Diamond Imports filed six
counterclaims against Kapu Gems and Kapu Gems Ltd., as
well as against counterdefendant Vaghani, a resident of the
Republic of India and “partner” of Kapu Gems and Kapu
Gems Ltd. (see Countercl. ¶¶ 4, 7). The counterclaims are
the subject of the instant motions and contain the following
allegations.

2 The FAC alleges claims for account stated, breach
of contract, conversion, and replevin.

In either June or August 2012 (see id. ¶¶ 10, 23), Kapu
Gems and Diamond Imports entered an agreement to form
“Kapu Gems USA,” a “joint venture” for “wholesaling
diamonds to retailers and private buyers in the United

States.” (See id. ¶¶ 9-10.) 3  Under the agreement, Diamond
Imports was to receive 4% of all gross sales it “curated for
the venture.” (See id. ¶ 23.) The sales would be executed
as follows: “[t]he potential customer would call Diamond
Imports ... to negotiate the sale.” (See id. ¶ 18.) “After
Diamond Imports successfully completed the sale,” Kapu
Gems would “directly deliver[ ] the diamonds to the buyer”;
in some cases, Diamond Imports would “wire[ ] the money
to Kapu Gems,” and in other cases, “the money would be
directly deposited in Kapu Gems' account.” (See id. ¶ 18.)

3 Diamond Imports variously describes the
agreement as an “oral partnership/joint
venture” (id. ¶ 9), an “oral agreement, implied-
in-fact contract” (id.), an “oral contract” (id. ¶
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23), and a “part oral, part written, implied-in-fact
contract” (id. ¶¶ 26, 27).

*2  After the parties entered the above agreement, Kapu
Gems, “[i]n or about 2013,” told Diamond Imports that
Kapu Gems “needed to inspect” a “list” of Diamond Imports'
customers and prices. (See id. ¶ 11.) Kapu Gems said it
wished “to ensure that Diamond Imports could deliver as
an experienced diamond seller,” and “threatened to dissolve
the venture” if Diamond Imports refused to share the
information. (See id. ¶¶ 11, 13.) After receiving Kapu Gems'
assurances that it would “never contact the customer[s] [on
the list] without Diamond Imports' knowledge and consent,”
Diamond Imports shared the list with Kapu Gems (see id. ¶
13) and, at some point, also “introduced” Kapu Gems, “[i]n
furtherance of the ... joint venture,” to some of its “long
standing” customers, including online jewelry retailers Blue
Nile, Brilliant Earth, and Ritani (see id. ¶ 12).

In 2014, Diamond Imports discovered that Kapu Gems
had, contrary to its assurances, “directly solicited Blue
Nile, Brilliant Earth, and Ritani” without Diamond Imports'
permission. (See id. ¶ 19.) In addition, “[s]everal other ...
customers” informed Diamond Imports that Kapu Gems
had offered to sell diamonds to them “at a slightly lower
price than what Diamond Imports could offer.” (See id.)
Diamond Imports' sales “dwindled as a result of Kapu Gems'
solicitations” of said customers. (See id.)

Also “[i]n or about 2014,” Kapu Gems “repudiat[ed] the
existence of the venture[,] den[ied] Diamond Imports' interest
in the venture assets, and ... convert[ed] venture assets to [its]
own use.” (See id. ¶ 26). Although “[o]ver the span of the
venture, Diamond Imports made $17 million in sales for the
venture,” Kapu Gems has “refused to pay” Diamond Imports
its 4% share thereof, causing Diamond Imports to suffer “$1
– $5 million in damages.” (See id. ¶¶ 24, 27.)

Based on the foregoing, Diamond Imports alleges, as against
all counterdefendants, the following six counterclaims:
(1) “Breach of Part Oral, Part Written, and Implied by
Conduct Contract” (First Cause of Action), (2) “Breach of
Fiduciary Duty” (Second Cause of Action), (3) “Constructive
Fraud” (Third Cause of Action), (4) “Misappropriation of
Trade Secrets” (Fourth Cause of Action), (5) “Interference
with Business Relationship” (Fifth Cause of Action), and (6)
“Unfair Competition” (Sixth Cause of Action).

LEGAL STANDARD

Dismissal under Rule 12(b)(6) of the Federal Rules of Civil
Procedure “can be based on the lack of a cognizable legal
theory or the absence of sufficient facts alleged under a
cognizable legal theory.” See Balistreri v. Pacifica Police
Dep't, 901 F.2d 696, 699 (9th Cir. 1990). Rule 8(a)(2),
however, “requires only ‘a short and plain statement of the
claim showing that the pleader is entitled to relief.’ ” See
Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)
(quoting Fed. R. Civ. P. 8(a)(2)). Consequently, “a complaint
attacked by a Rule 12(b)(6) motion to dismiss does not
need detailed factual allegations.” See id. Nonetheless, “a
plaintiff's obligation to provide the grounds of his entitlement
to relief requires more than labels and conclusions, and a
formulaic recitation of the elements of a cause of action will
not do.” See id. (internal quotation, citation, and alteration
omitted).

In analyzing a motion to dismiss, a district court must accept
as true all material allegations in the complaint, and construe
them in the light most favorable to the nonmoving party. See
NL Industries, Inc. v. Kaplan, 792 F.2d 896, 898 (9th Cir.
1986). “To survive a motion to dismiss, a complaint must
contain sufficient factual matter, accepted as true, to ‘state
a claim to relief that is plausible on its face.’ ” Ashcroft v.
Iqbal, 556 U.S. 662, 678 (2009) (quoting Twombly, 550 U.S.
at 570). “Factual allegations must be enough to raise a right
to relief above the speculative level[.]” Twombly, 550 U.S. at
555. Courts “are not bound to accept as true a legal conclusion
couched as a factual allegation.” See Iqbal, 556 U.S. at 678
(internal quotation and citation omitted).

DISCUSSION

*3  By the instant motions, counterdefendants argue that
each of the six counterclaims is subject to dismissal as to
all counterdefendants. Additionally, counterdefendants argue
the counterclaims against Kapu Gems Ltd. and Vaghani
should be dismissed for various reasons specific to said
counterdefendants, which arguments the Court considers first.

A. Alter Ego Liability: Kapu Gems Ltd. and Vaghani
Counterdefendants argue that the counterclaims should be
dismissed against Kapu Gems Ltd. and Vaghani because
the factual allegations of wrongdoing underlying each
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counterclaim “solely concern Kapu Gems.” (See Kapu
Gems Mot. at 2:23.) Diamond Imports responds that its
allegations against Kapu Gems apply equally to the other two
counterdefendants, as Diamond Imports has alleged that Kapu
Gems and Kapu Gems Ltd. are “alter ego[s]” of Vaghani,
and that Kapu Gems and Kapu Gems Ltd. are a “common
enterprise.” (See Opp. to Kapu Gems Mot. at 15:2, 15:13;

Opp. to Vaghani Mot. at 3:9, 3:14.) 4

4 The Court notes that the Counterclaim does not
allege the corporate form of Kapu Gems or Kapu
Gems Ltd. Diamond Imports has not, however,
disputed that each entity has limited liability and
that the corporate veil of Kapu Gems must be
pierced in order for Vaghani and Kapu Gems Ltd.
to be held liable for the actions of Kapu Gems.

Under the alter ego doctrine, courts, “in narrowly defined
circumstances,” will pierce the “corporate veil,” i.e., will
“disregard the corporate entity and ... hold the individual
shareholders liable for the actions of the corporation,” Mesler
v. Bragg Mgmt. Co., 39 Cal. 3d 290, 300, 301 (1985);
under similar circumstances, the corporate entity may be
“disregarded” and “another corporation” may be held liable.
Greenspan v. LADT, LLC, 191 Cal. App. 4th 486, 512 (2010)
(emphasis omitted).

To pierce the corporate veil, Diamond Imports must prove
two elements. First, it must show that “there is such a
unity of interest and ownership between the corporation
and the individual or organization controlling it that their
separate personalities no longer exist.” Communist Party v.
522 Valencia, Inc., 35 Cal. App. 4th 980, 993 (1995). Factors
that can support the first element include the “commingling
of funds and other assets,” the “use of the same office or
business location,” the “employment of the same employees
and/or attorney,” and the “failure to maintain arm's length
relationships among related entities.” See Greenspan, 191
Cal. App. 4th at 512-13 (internal quotation and citation

omitted). 5  Second, Diamond Imports must show that “there
would be an inequitable result if the acts in question are
treated as those of the corporation alone.” Virtualmagic Asia,
Inc. v. Fil-Cartoons, Inc., 99 Cal. App. 4th 228, 244-45 (2002)
(internal quotation and citation omitted).

5 Other factors include “treatment by an individual
of the assets of the corporation as his own,” a
“failure to maintain minutes or adequate corporate
records,” an “identical equitable ownership in the

two entities,” a “failure to adequately capitalize a
corporation,” the “use of a corporation as a mere
shell,” the “diversion of assets from a corporation
by or to a stockholder or other person or entity,”
the “contracting with another with intent to avoid
performance by use of a corporate entity as a shield
against personal liability,” and “formation and use
of a corporation to transfer to it the existing liability
of another person or entity.” See Greenspan, 191
Cal. App. 4th at 512-13 (internal quotation and
citation omitted).

*4  Counterdefendants contend that Diamond Imports has
failed to allege facts in support of either said element, as
to either Vaghani or Kapu Gems Ltd. As to Vaghani, the
Court agrees that neither element is adequately pleaded.
In support of the first element, unity of interest, Diamond
Imports relies entirely on conclusory statements. (See, e.g.,
Countercl. ¶ 7 (alleging “there existed, a unity of interest and
ownership between [c]ounterdefendants Kapu Gems, Kapu
Gems LTD, and Kalpesh Vaghani”; alleging “Vaghani carried
on his business, exercising complete control and dominance
of such business”).) Such allegations provide no facts as to
the nature of Vaghani's ownership of either Kapu Gems or
Kapu Gems Ltd. and constitute no more than “formulaic
recitation[s]” of the legal factors for unity of interest. See
Twombly, 550 U.S. at 555 (holding “formulaic recitation of
the elements of a cause of action will not do”). Moreover, as to
the second element, the Counterclaim contains no allegation
that an inequitable result would occur if the corporate veil
were not pierced to reach Vaghani, let alone any facts to
support such a finding.

As to Kapu Gems Ltd., the Court, again, agrees that
the first element is not adequately pleaded. Although the
Counterclaim contains an allegation that “Kapu Gems and
Kapu Gems Ltd. have two websites listing the same
address for both entities, the same contact people for both
entities, the same phone numbers for both entities, and the
same manufacturing site for both entities” (see Countercl.
¶ 7), counterdefendants are correct that the balance of
the allegations in support of the first element constitute
conclusory statements regarding the unity of interest of
Kapu Gems and Kapu Gems Ltd. (see id. (alleging “Kapu
Gems and Kapu Gems LTD.... are a common enterprise
and have improperly commingled funds with each other,
are alter egos of each other, and have otherwise engaged in
other actions such that the debts and obligations of Kapu
Gems are the debts and obligations of Kapu Gems LTD”)),
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and Diamond Imports submits no authority that the above-
referenced factual allegation, standing alone, will suffice.

As to the second element, the Court also agrees with
counterdefendants that Diamond Imports has failed to allege
an inequitable result will occur if the Court declines to pierce
the corporate veil of Kapu Gems to reach Kapu Gems Ltd.
The sole reference to an inequitable result in the Counterclaim
is that “[a]dherence to the fiction of the separate existence of
Kapu Gems and Kapu Gems Ltd. would ... promote injustice
in that Diamond Imports could only look to each entity
for satisfaction of its damages .... Finding otherwise, would
promote an inequitable result.” (See Countercl. ¶ 7.) Alleged
“difficulty in enforcing a judgment,” however, cannot satisfy
the second element, see Virtualmagic Asia, 99 Cal. App. 4th
at 245 (internal quotation and citation omitted), in the absence
of an adequate showing of “some conduct amounting to bad
faith,” see Associated Vendors, Inc. v. Oakland Meat Co.,
210 Cal. App. 2d 825, 842 (1962) (“[I]t is not sufficient to
merely show that a creditor will remain unsatisfied if the
corporate veil is not pierced, and thus set up such an unhappy
circumstance as proof of an ‘inequitable result.’ ”).

Accordingly, as alter ego is the sole proffered basis for
liability of either Kapu Gems Ltd. or Vaghani, and Diamond
Imports has failed to plead the two requisite elements as to
either said counterdefendant, all counterclaims against Kapu
Gems Ltd. and Vaghani are subject to dismissal.

B. Personal Jurisdiction: Vaghani
Vaghani, a citizen of the Republic of India, argues that the
counterclaims asserted against him should be dismissed for
the additional reason that Diamond Imports has failed to show
he is subject to personal jurisdiction in California.

Diamond Imports, as “the party seeking to invoke
jurisdiction,” bears “the burden of establishing that
jurisdiction exists.” See Flynt Distributing Co., Inc. v.
Harvey, 734 F.2d 1389, 1392 (9th Cir. 1984). “When a
district court acts on a defendant's motion to dismiss [for
lack of personal jurisdiction] without holding an evidentiary
hearing, the plaintiff need make only a prima facie showing of

jurisdictional facts to withstand the motion to dismiss,” 6  i.e.,
“the plaintiff need only demonstrate facts that if true would
support jurisdiction over the defendant.” Doe v. Unocal Corp.,
248 F.3d 915, 922 (9th Cir. 2001) (internal quotation, citation,
and alteration omitted). Where a “plaintiff's version of the
facts” is “not directly controverted,” that version “is taken as

true for the purposes of a [Rule] 12(b)(2) motion to dismiss.”
Id.

6 No party has requested the Court conduct an
evidentiary hearing.

*5  Where, as here, “there is no applicable federal statute
governing personal jurisdiction, the district court applies
the law of the state in which the district court sits.”
Schwarzenegger v. Fred Martin Motor Co., 374 F.3d 797, 800
(9th Cir. 2004) (citing Fed. R. Civ. P. 4(k)(1)(A)). California's
long-arm jurisdictional statute “permits the exercise of
jurisdiction to the extent authorized by the Constitution of the
United States,” and “[t]hus, the state and federal limits are
coextensive.” See Flynt Distributing Co., 734 F.2d at 1392.

“The basic federal rule is that the defendant must have certain
minimum contacts with the forum such that the maintenance
of the suit does not offend traditional notions of fair play
and substantial justice.” See id. Personal jurisdiction may
be either general or specific. See Bancroft & Masters, Inc.
v. Augusta Nat'l Inc., 223 F.3d 1082, 1086 (9th Cir. 2000).
Diamond Imports has not relied on a showing of general
jurisdiction. The Court thus turns to the question of specific
jurisdiction.

Courts “employ[ ] a three-prong test to determine whether
a party has sufficient minimum contacts to be susceptible to
specific personal jurisdiction.” See Brayton Purcell LLP v.
Recordon & Recordon, 575 F.3d 981, 985 (9th Cir. 2009).
In particular, in determining whether to exercise specific
jurisdiction, courts consider whether “(1) the defendant has
performed some act or consummated some transaction within
the forum or otherwise purposefully availed himself of the
privileges of conducting activities in the forum, (2) the claim
arises out of or results from the defendant's forum-related
activities, and (3) the exercise of jurisdiction is reasonable.”
See Bancroft & Masters, Inc., 223 F.3d at 1086.

Diamond Imports argues that this Court may exercise
personal jurisdiction over Vaghani because (1) Diamond
Imports has alleged alter ego liability against him through
Kapu Gems, which entity is undisputedly subject to this

Court's jurisdiction, 7  and (2) as an individual, Vaghani has
sufficient contacts with California to be subject to specific
jurisdiction in this state. The Court addresses each said theory
in turn.
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7 In its motion to dismiss, Kapu Gems has not argued
that this Court lacks personal jurisdiction over it.

1. Alter Ego
As noted, Diamond Imports first relies on its above-
referenced alter ego theory to establish personal jurisdiction
over Vaghani. In particular, Diamond Imports argues that,
because it has alleged that the corporate veil of Kapu Gems
should be pierced to reach Vaghani, it has also shown personal
jurisdiction over Vaghani. Although Diamond Imports is
correct that personal jurisdiction over a defendant may be
premised on a showing that said defendant is the alter ego
of a second defendant who has minimum contacts with the
forum, see Flynt Distributing Co., 734 F.2d at 1393, Diamond
Imports acknowledges that, before the Court may “disregard
the corporate entity for jurisdictional purposes,” it must
“make out a prima facie case under appropriate substantive
law to establish alter ego liability.” (See Opp. to Vaghani Mot.
at 7:15-16); Am. Tel. & Tel. Co. v. Compagnie Bruxelles
Lambert, 94 F.3d 586, 591 (9th Cir. 1996) (rejecting argument
that “GBL's domination and control over Keystone” allowed
Court to exercise personal jurisdiction over GBL, where
plaintiff “failed to make out a prima facie case that Keystone
was GBL's alter ego”). As discussed above, Diamond Imports
has not alleged facts sufficient to support a finding that
the corporate entity of Kapu Gems should be disregarded,
and, as Vaghani points out, Diamond Imports, in submitting
declarations and exhibits in support of personal jurisdiction,
does not even attempt to make a prima facie showing to that

effect. 8  Accordingly, alter ego liability does not support the
exercise of personal jurisdiction over Vaghani.

8 Rather than attempt to “make a prima facie showing
of the alter ego relationship” by, for example,
showing that Vaghani has “converted the assets
of [Kapu Gems and Kapu Gems Ltd.] for [his]
own use and dealt with them as if they were one,”
see Flynt Distributing Co., 734 F.2d at 1393, said
submissions, as discussed in the following section,
only tend to show that Vaghani engaged in activities
in California.

2. Minimum Contacts
*6  In its opposition, Diamond Imports relies on certain

activities of Vaghani, either occurring in or otherwise
involving California, to show that (1) Vaghani has sufficient
contacts to have purposefully availed himself of said forum,

and (2) the instant counterclaims arose out of those contacts. 9

That conduct includes visiting San Francisco, California, for
the purpose of setting up the alleged “joint venture” that is
the subject of several of the counterclaims, as well as for the
purpose of meeting with one of the customers that Diamond
Imports alleges counterdefendants unlawfully solicited. (See
Foreman Decl. Ex. 4 ¶¶ 4, 6; Ex. 5.)

9 Diamond Imports has submitted declarations and
other evidence to show Vaghani conducted such
activities. (See Foreman Decl. Exs. 3-7.) In his
reply, Vaghani has moved to strike those exhibits,
arguing that Diamond Imports may not rely on
materials outside the pleadings on a motion to
dismiss. To the extent that Vaghani's motion is
brought pursuant to Rule 12(b)(2) for lack of
personal jurisdiction, rather than pursuant to Rule
12(b)(6) for failure to state a claim, the Court may
rely on such material in deciding the motion. See
Doe, 248 F.3d at 922 (holding “court may consider
evidence” on motion to dismiss under Rule 12(b)
(2)). Accordingly, Vaghani's motion to strike is
hereby DENIED.

In addressing such conduct in his reply, Vaghani does not
argue that the contacts in question are insufficient to support
either a finding of purposeful availment or a finding that
Diamond Imports' claims against him arise out of such
conduct. Rather, Vaghani contends the “fiduciary shield
doctrine” precludes jurisdiction because, in engaging in the
above-referenced activities, he was “acting in his capacity as
a representative of Kapu Gems and/or Kapu Gems Ltd., not
in his personal capacity.” (See Vaghani Reply at 6:9-11.)

Although the fiduciary shield doctrine “prevents the exercise
of personal jurisdiction over an individual whose activities
were performed solely in a corporate or employment
capacity,” the doctrine, to the extent it remains viable, see
Goehring v. Superior Court of San Diego, 62 Cal. App. 4th
894, 906 (1998) (noting California courts have suggested
“[fiduciary shield] doctrine is inconsistent with California's
long-arm statute”), only shields corporate officers and does
not apply to partners, see id. (holding “general partner who
is allegedly liable on substantive grounds may [not] insulate
himself or herself from jurisdiction merely because that
partner has acted solely in his or her partnership capacity”).
Here, Vaghani admits he is a “partner of Kapu Gems.” (See
Vaghani Decl. ¶ 2.) Consequently, his reliance on the fiduciary
shield doctrine is unavailing.
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Accordingly, as Vaghani has not challenged Diamond
Imports' showing as to minimum contacts and the fiduciary
shield doctrine is inapplicable, Vaghani has failed to show
the Counterclaim is subject to dismissal for lack of personal
jurisdiction.

C. Insufficient Process and Improper Service: Vaghani
Vaghani next argues that the counterclaims against him should
be dismissed pursuant to Rules 12(b)(4) and 12(b)(5) of the
Federal Rules of Civil Procedure, for the reason that Diamond
Imports failed to serve him in a manner that complies with
the requirements for service set forth in Rule 4 of the Federal
Rules of Civil Procedure.

First, Vaghani, who is, as noted, a resident of the Republic of
India, argues that he was not served in compliance with the

terms of the Hague Service Convention. 10  Diamond Imports
does not dispute that its service of Vaghani did not so comply,
but argues that it nonetheless has accomplished service under
Rule 4(e)(2)(A) by personally delivering the summons and
Counterclaim to Vaghani.

10 The Hague Service Convention is a multilateral
treaty, ratified by the United States and thirty-one
other countries, that “provide[s] a ... way to serve
process abroad,” assures “that defendants sued in
foreign jurisdictions ... receive actual and timely
notice of suit,” and “facilitate[s] proof of service
abroad.” See Volkswagenwerk Aktiengesellschaft
v. Schlunk, 486 U.S. 694, 698 (1988).

*7  Where, as here, however, a claimant seeks to serve
an individual “at a place not within any judicial district
of the United States,” Rule 4(f), not Rule 4(e), applies.
See Fed. R. Civ. P. 4(f); Fed. R. Civ. P. 4(e) (providing
for “serv[ice] in a judicial district of the United States”).
Pursuant to Rule 4(f), such individual must be served “by
any internationally agreed means of service that is reasonably
calculated to give notice, such as those authorized by the
Hague Convention on the Service Abroad of Judicial and
Extrajudicial Documents.” See Fed. R. Civ. P. 4(f)(1); see
also Volkswagenwerk Aktiengesellschaft, 486 U.S. at 705
(noting “compliance with the Convention is mandatory in all
cases to which it applies”). Vaghani asserts that “India is a
party to the Hague Convention” and “does not permit” any
method of international service of process “other than through
the Central Authority.” (See Vaghani Mot. at 11:2, 11:13.)
Diamond Imports does not argue to the contrary, nor does it
dispute Vaghani's assertion that he was not served through the

Central Authority. (See Devendra Decl. ¶ 3.) Consequently,
Diamond Imports has failed to show compliance with Rule
4(f).

Second, Vaghani asserts that the summons with which he was
purportedly served is inadequate because it “does not state
the name and address of Diamond Imports' attorney, is not
signed [by the Clerk of Court] and does not bear the court's
seal.” (See Vaghani Mot. at 9:20-21); Fed. R. Civ. P. 4(a)(1)
(providing “summons must,” inter alia, “state the name and
address of the plaintiff's attorney,” “be signed by the clerk,”
and “bear the court's seal”). Vaghani has submitted a copy of
the summons he received, which document, as Vaghani states,
lacks the name and address of Diamond Imports' attorney,
the signature of the Clerk, and the seal of the Court. (See
Vaghani Decl. Ex. 1.) Diamond Imports has not offered any
evidence to the contrary, and, consequently, has failed to show
compliance with Rule 4(a).

As a result of the above-noted deficiencies, Diamond Imports
has failed to show Vaghani has been properly served. Where,
as here, a claimant is unable to satisfy its burden of proving
valid service, the Court has discretion to dismiss the action.
See Stevens v. Sec. Pac. Nat'l Bank, 538 F.2d 1387, 1389 (9th
Cir. 1976). Accordingly, the counterclaims asserted against

Vaghani will be dismissed. 11

11 Under some circumstances, a Court, upon a finding
that a claimant has failed to serve valid process,
may exercise its discretion to quash service rather
than dismiss the action. See id. Here, however,
as discussed above, the Counterclaim is subject
to dismissal in its entirety as to Vaghani on other
grounds, thus warranting dismissal on this ground
as well.

D. Conclusion as to Kapu Gems Ltd. and Vaghani
To the extent counterdefendants seek dismissal of all
counterclaims against Vaghani and Kapu Gems Ltd., the
Court, in light of the above-noted deficiencies as to the
allegations of alter ego liability against both said parties and
service of Vaghani, will grant the motions to dismiss.

E. Failure to State a Claim: All Counterdefendants
Counterdefendants also argue that each of the six asserted
counterclaims fails to state a claim for relief, and,
consequently, is subject to dismissal with respect to all
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counterdefendants. The Court considers the sufficiency of
each counterclaim in turn.

1. First Cause of Action: Breach of Part Oral, Part
Written, and Implied by Conduct Contract

“A cause of action for breach of contract requires pleading
of a contract, plaintiff's performance or excuse for failure to
perform, defendant's breach and damage to plaintiff resulting
therefrom.” McKell v. Wash. Mut., Inc., 142 Cal. App.
4th 1457, 1489 (2006). Counterdefendants argue Diamond
Imports has failed to plead the first, third, and fourth said
elements.

a. Sufficiency of the Allegations
as to the Existence of a Contract

Counterdefendants identify two asserted deficiencies in
Diamond Imports' pleading of the existence of a contract;
specifically, counterdefendants argue (1) it cannot be
determined which terms of the alleged contract were agreed
to in writing, which were agreed to orally, and which were
agreed to by implication, and (2) Diamond Imports has failed
to allege who represented the parties in executing the contract.

*8  As to counterdefendants' first argument, the Court agrees
that the contract claim is subject to dismissal for the reason
that Diamond Imports has failed to identify which terms were
oral, which terms were written, and which terms are implied,
nor is the form by which the terms were allegedly agreed

upon otherwise apparent. 12  See Cal. Code Civ. Procedure §
430.10(g) (providing claim for breach of contract is subject
to dismissal if “it cannot be ascertained from the pleading
whether the contract is written, is oral, or is implied by
conduct”). For example, although Diamond Imports alleges
that “potential customer[s] would call Diamond Imports
at its San Francisco office to negotiate the sale,” and
“Diamond Imports [would] wire the money to Kapu Gems” or
“directly deposit[ ]” the money “in Kapu Gems' account” (see
Countercl. ¶ 18), it is unclear whether such allegations purport
to describe terms expressly agreed upon by the parties in
writing or orally, or terms impliedly arising from the parties'
conduct, or are merely facts describing the behavior of the
parties after the agreement was formed.

12 Counterdefendants also argue that Diamond
Imports' allegation that the contract was partially
implied-in-fact is deficient because Diamond

Imports has “not alleged a course of conduct from
which a promise may be implied.” (See Kapu Gems
Mot. at 8:3.) It is not clear from the pleading,
however, which, if any, terms Diamond Imports is
alleging are implied.

As to counterdefendants' second argument, that Diamond
Imports has failed to plead the terms of the alleged contract
because it has not “allege[d] who from Diamond Imports and/
or Kapu Gems supposedly agreed to enter into the contract
and whether such person was authorized to do so” (see

Kapu Gems Mot. at 7:13-16), 13  the Court is unpersuaded.
Counterdefendants cite no authority holding that Diamond
Imports must allege the identities of the individuals who
represented each party in executing the alleged contract. To
the contrary, as counterdefendants acknowledge, a contract
may be pleaded by its legal effect, which requires “alleg[ing]
the substance of its relevant terms.” See McKell, 142 Cal.
App. 4th at 1489 (internal quotation and citation omitted).
Diamond Imports has alleged that the parties agreed that
Diamond Imports would “curate[ ]” sales on behalf of
Kapu Gems USA and, in return, was entitled to receive
4% of such gross sales. (See Countercl. ¶ 23.) By such
allegations, Diamond Imports has adequately pled the alleged
contract's “relevant terms”; as the identities of the parties'
representatives are not terms, relevant or otherwise, of the
contract, Diamond Imports was not required to plead them.

13 While counterdefendants also argue that the
allegation that Diamond Imports has “performed
all conditions, covenant[s] and promises it was
required to perform under the contract ... merely
parrots [a] legal element” and thus is conclusory,
such argument was made for the first time in the
reply briefs. (See Kapu Gems Reply at 2:18-22;
Vaghani Reply at 8:10-17.) Accordingly, the Court
has not addressed it herein.

b. Sufficiency of the Allegations as to Breach

Diamond Imports alleges four breaches, specifically,
that Kapu Gems (1) “repudiat[ed] the existence of the
venture,” (2) “den[ied] Diamond Imports' interest in the
venture assets,” (3) “convert[ed] venture assets to [its]
own use,” and (4) “refused to pay Diamond Imports its
4% share of the gross sales.” (See Countercl. ¶¶ 23-26.)
Although counterdefendants do not contest the adequacy of
the fourth claimed breach, counterdefendants point out, and
the Court agrees, that the first, second, and third allegations
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are inadequate to plead breach, for the reason that Diamond
Imports has not adequately pleaded the existence of a joint
venture between the parties.

A joint venture is “an undertaking by two or more persons
jointly to carry out a single business enterprise for profit.”
April Enter., Inc. v. KTTV, 147 Cal. App. 3d 805, 819 (1983)
(internal quotation and citation omitted). “The elements
necessary for [the] creation [of a joint venture] are: (1) joint
interest in a common business; (2) with an understanding to
share profits and losses; and (3) a right to joint control.” Id.
Here, Diamond Imports has alleged an understanding to share
profits by alleging it was entitled to 4% of the gross sales;
Diamond Imports has alleged no facts, however, showing the
parties had a joint interest in Kapu Gems USA, the parties
agreed to share losses sustained by Kapu Gems USA, or the
parties each had a right of control over Kapu Gems USA.

*9  Although not clearly stated, Diamond Imports appears
to argue that it is not required to plead any of the above
elements other than the sharing of profits. Such position is,
however, contrary to California law. See, e.g., Simmons v.
Ware, 213 Cal. App. 4th 1035, 1056 (2013) (holding “joint
participation in the management and control of the business”
is “[a]n essential element” of a joint venture; further holding
“[a]bsent such right, the mere fact that one party is to receive
benefits in consideration of services rendered or for capital
contribution does not, as a matter of law, make him a ... joint
venturer”) (internal quotation and citation omitted).

Accordingly, to the extent Diamond Imports is relying
on a breach of an alleged joint-venture contract, the
Court finds the allegations are inadequate. Nevertheless, as
counterdefendants have not contested the adequacy of the
above-referenced fourth breach, the counterclaim for breach
of contract is not subject to dismissal for failure to allege
breach.

c. Sufficiency of the Allegations as to Damages

Diamond Imports alleges that, as a result of Kapu Gems'
failure to pay Diamond Imports its share, Diamond Imports
has “suffered $1 – $5 million in damages.” (See Countercl.
¶ 27.) As counterdefendants point out, however, said figure
is inconsistent with Diamond Imports' allegation that it made
a total of $17 million in sales on behalf of Kapu Gems

USA, as 4% of $17 million is only $680,000. 14  Accordingly,

Diamond Imports fails to allege facts in support of its claimed
damages.

14 Although Kapu Gems has not argued that Diamond
Imports has failed to allege any harm resulting from
the other breaches, the Court notes that such failure
also warrants dismissal.

Relying on Isuzu Motors Ltd. v. Consumers Union of
United States, Inc., 12 F. Supp. 2d 1035 (C.D. Cal. 1998),
counterdefendants further argue that “the claim for breach
of contract should be dismissed as a matter of law” because
Diamond Imports has not “specifically indicated ... special
damages.” (See Kapu Gems Mot. at 8:12-15.) Although
Diamond Imports in response notes that Isuzu Motors
concerned the pleading requirements for a trade libel claim,
see Isuzu Motors Ltd., 12 F. Supp. 2d at 1046-47, the same
rule for pleading special damages also applies in the context
of contract law, see, e.g., Colvig v. RKO Gen., Inc., 232
Cal. App. 2d 56, 69 (1965) (holding “[d]amages which may
be said to be the normal and natural result of the breach
complained of may be denominated general damages and
pleaded accordingly, while those suffered as a consequence,
though not necessarily the certain result of the breach, must be
pleaded specially”) (internal quotation and citation omitted).

Nonetheless, Diamond Imports' failure to plead special
damages does not preclude its claim. A breach of contract
claimant may seek, but is not required to seek, recovery
of special damages, and failure to plead “[s]pecial damage”
merely prevents a claimant from being “permitted to give
evidence of it at the trial.” See id. at 69. As a result, Diamond
Imports' counterclaim for breach of contract is not subject to
dismissal on the ground that Diamond Imports failed to plead
special damages.

d. Conclusion as to Breach of Contract

In light of the above-noted deficiencies, namely, Diamond
Imports' failure to identify the form of the terms of the alleged
contract and failure to allege facts to support the amount of
damages it has claimed, the First Cause of Action is subject
to dismissal as to all counterdefendants.

2. Second Cause of Action: Breach of Fiduciary Duty
“The elements of a cause of action for breach of fiduciary
duty are: (1) existence of a fiduciary duty; (2) breach of the
fiduciary duty; and (3) damage proximately caused by the
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breach.” See Gutierrez v. Girardi, 194 Cal. App. 4th 925, 932
(2011) (internal quotation and citation omitted).

*10  The parties dispute whether, under the facts alleged,
counterdefendants owed Diamond Imports a fiduciary duty.
“Whether a fiduciary duty exists is generally a question of
law.” Marzec v. Calif. Pub. Emp. Retirement Sys., 236 Cal.
App. 4th 889, 915 (2015). “Before a person can be charged
with a fiduciary obligation, he [1] must either knowingly
undertake to act on behalf and for the benefit of another, or [2]
must enter into a relationship which imposes that undertaking
as a matter of law.” City of Hope Nat'l Med. Ctr. v. Genentech,
Inc., 43 Cal. 4th 375, 386 (2008) (internal quotation and
citation omitted).

A “joint venture” is, under the second alternative set forth
in City of Hope, one type of relationship that imposes a
“fiduciary obligation to act on behalf of and for the benefit
of another as a matter of law,” id. (internal quotation and
citation omitted), and, as currently alleged, the counterclaim
for breach of fiduciary duty relies exclusively on the existence
of a joint venture. (See Countercl. ¶ 29 (“Kapu Gems [has]
breached the duty of care imposed by Corporations Code

§ 16404(c) to the venture and to [c]ounterclaimants.”)) 15

For the above-stated reasons, however, Diamond Imports has
failed to allege a joint venture, and, as a result, has failed to
allege a relationship between the parties that would give rise
to a fiduciary duty as a matter of law.

15 See Cal. Corporations Code § 16404(a) (providing
“fiduciary duties a partner owes to the partnership
and the other partners are the duty of loyalty and the
duty of care set forth in subdivisions (b) and (c)”).

Despite the Counterclaim's exclusive reliance on the
existence of a joint venture in alleging breach of fiduciary
duty, Diamond Imports, in apparent reliance on the first of
the above two alternatives, argues “[a] fiduciary duty also
exists in the context of a confidential relationship.” (See
Opp. to Kapu Gems Mot. at 6:15, 7:23; Opp. to Vaghani
Mot. at 14:22.) Under California law, however, transmission
of confidential information, without more, is insufficient to
give rise to a fiduciary relationship, because information may
“be transmitted in the course of arms length negotiations
between businessmen who can profit from its exploitation.”
See Davies v. Krasna, 14 Cal. 3d 502, 510, 511 (1975)
(holding, where parties were “engaged in the business of
selling and exploiting ideas for movies,” defendant may have
had “a duty to refrain from unauthorized disclosure of the

idea, but ... [did not have] fiduciary-like duties that arise from
a confidential relationship”); see also City of Hope, 43 Cal.
4th at 391, 392 (noting “one party entrust[ing] its affairs,
interests or property to another ... standing alone is [not]
determinative of the existence of a fiduciary relationship”;
further noting “mere receipt of confidential information does
not create fiduciary duty”) (citing Chodos, The Law of
Fiduciary Duties, § 1:21).

Accordingly, the Second Cause of Action is subject to
dismissal as to all counterdefendants, as Diamond Imports has
alleged neither a joint venture, nor an adequate factual basis
to support a finding that any counterdefendant undertook to
act on behalf of Diamond Imports.

3. Third Cause of Action: Constructive Fraud
“Constructive fraud allows conduct insufficient to constitute
actual fraud to be treated as such where the parties stand in
a fiduciary relationship.” Estate of Gump v. Gump, 1 Cal.
App. 4th 582, 601 (1991). A claim for “[c]onstructive fraud
arises on a breach of duty by one in a confidential or fiduciary
relationship to another which induces justifiable reliance by
the latter to his prejudice.” Id. (quoting Cal. Civ. Code § 1573)
(emphasis omitted).

*11  Relying on the existence of a fiduciary relationship
arising out of the parties' “venture agreement,” Diamond
Imports alleges that Kapu Gems committed constructive
fraud by “excluding Counterclaimants Diamond Imports
from their interest in the venture,” and “by securing
an advantage over Counterclaimants by misleading
Counterclaimants to their prejudice.” (See Countercl. ¶ 34.)

Such allegations fail at the outset because, for the
above-stated reasons, Diamond Imports has not alleged
a fiduciary relationship between counterdefendants and
Diamond Imports. Moreover, as counterdefendants point out,
the constructive fraud counterclaim is subject to dismissal
for the additional reason that it does not comply with Rule
9(b) of the Federal Rules of Civil Procedure, which imposes
heightened pleading requirements for “[a]verments of fraud,”
and mandates that “the alleged fraud must be specific enough
to give defendants notice of the particular misconduct so that
they can defend against the charge and not just deny that
they have done anything wrong.” See Vess v. Ciba-Geigy
Corp. USA, 317 F.3d 1097, 1106 (9th Cir. 2003) (internal
quotation, citation, and alteration omitted); Sonoma Foods,
Inc. v. Sonoma Cheese Factory, LLC, 634 F. Supp. 2d 1009,
1021 (N.D. Cal. 2007) (holding Rule 9(b) applies to claim for
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constructive fraud). In particular, such averments must “be
accompanied by ‘the who, what, when, where, and how’ of
the misconduct charged.” See id. (internal citation omitted).
Here, the above-referenced allegations are so vague that it is
not possible to discern, even at a broad level, what conduct
Diamond Imports is relying on to show fraud, much less
any specific information regarding the particular individual(s)
who committed the alleged wrongful acts, or the time or place
at which, or manner in which, said wrongful acts occurred.

Accordingly, the Third Cause of Action is subject to dismissal
as to all counterdefendants.

4. Fourth Cause of Action: Misappropriation of Trade
Secrets

As noted, Diamond Imports alleges that Kapu Gems
misappropriated trade secrets by “convincing” Diamond
Imports to provide Kapu Gems with a copy of Diamond
Imports' customer and pricing list, assuring Diamond Imports
that Kapu Gems “would never contact the customer[s]
without Diamond Imports' knowledge and consent,” and
then proceeding to “directly contact[ ] Diamond Imports'
customers and offer[ ] to sell diamonds to them at a slightly
lower price ... without Diamond Imports' knowledge or
consent.” (See Countercl. ¶¶ 41-42.)

Counterdefendants first argue that said allegations fail to state
a claim for misappropriation of trade secrets, for the reason
that Diamond Imports has not kept its customer and pricing
list confidential. A customer list qualifies as a “ ‘[t]rade
secret’ if it ‘[d]erives independent economic value, actual
or potential, from not being generally known to the public
or to other persons who can obtain economic value from
its disclosure or use’ and ‘[i]s the subject of efforts that are
reasonable under the circumstances to maintain its secrecy’.”
See Reeves v. Hanlon, 33 Cal. 4th 1140, 1155 (2004) (quoting
Cal. Civ. Code § 3426.1(d)). Here, in support of dismissal,
counterdefendants point out that the Counterclaim discloses
some of the information on Diamond Imports' customer and
pricing list, specifically, the identities of “three of [Diamond
Imports'] allegedly largest customers: Blue Nile, Brilliant
Earth, and Ritani.” (See Kapu Gems Mot. at 12:22.) The
Court is not persuaded. Even assuming, arguendo, that a
post-misappropriation disclosure in a pleading alleging such
misappropriation would preclude a finding of confidentiality,
counterdefendants here do not contend Diamond Imports has
disclosed the pricing information for said three customers,
or the names or pricing information of other customers,
nor do counterdefendants contend that such information

is generally known. Consequently, counterdefendants have
not shown that the list, considered as a whole, is not
confidential. See Morlife, Inc. v. Perry, 56 Cal. App. 4th 1514,
1521 (1997) (rejecting defendant's argument that, because
“identity of prospective customers ... [was] generally known,”
customer list was not trade secret, where list included “names,
addresses, ... contact persons, [and] pricing information”).

*12  Counterdefendants next argue that they did not
misappropriate the customer and pricing list, but, rather,
that Diamond Imports voluntarily shared the list with them.
Again, the Court is unpersuaded. For purposes relevant here,
a party misappropriates a trade secret when it “use[s] ... a
trade secret of another without express or implied consent”
and “[a]t the time of ... use, knew or had reason to know
that his or her knowledge of the trade secret was acquired
under circumstances giving rise to a duty to ... limit its use.”
See Cal. Civ. Code § 3426.1(b)(2)(B)(ii). Diamond Imports
has alleged that Kapu Gems assured Diamond Imports that
it would not use the list to solicit business from Diamond
Imports' customers, which allegation would support a finding
that Kapu Gems acquired the list with “reason to know that
[its] knowledge of the trade secret was ... [a]cquired under
circumstances giving rise to a duty to” not use the list to solicit
business. See id. Diamond Imports has further alleged that,
without first obtaining Diamond Imports' authorization, Kapu
Gems solicited sales from Diamond Imports' customers, i.e.,
it “use[d]” the list. See id. Such allegations state a claim for
misappropriation of trade secrets under the above-referenced
statutory provision. See id.; see also Morlife, Inc., 56 Cal.
App. 4th at 1524 (noting California courts “have equated acts
of solicitation [of customers] with ... ‘misappropriation’ of
protected information”).

Accordingly, counterdefendants have failed to show the
Fourth Cause of Action is subject to dismissal.

5. Fifth Cause of Action: Interference with Business
Relationship

“The five elements for intentional interference with
prospective economic advantage,” i.e., interference with a
business relationship, are “(1) an economic relationship
between the plaintiff and some third party, with the
probability of future economic benefit to the plaintiff; (2)
the defendant's knowledge of the relationship; (3) intentional
acts on the part of the defendant designed to disrupt the
relationship; (4) actual disruption of the relationship; and (5)
economic harm to the plaintiff proximately caused by the acts

EXHIBIT X - PAGE 283
WESTLAW 

Case 2:19-ap-01383-SK    Doc 305-1    Filed 07/09/21    Entered 07/09/21 10:48:30    Desc
Appendix     Page 283 of 446



Kapu Gems v. Diamond Imports, Inc., Not Reported in Fed. Supp. (2016)
2016 WL 4259119

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 11

of the defendant.” See Youst v. Longo, 43 Cal. 3d 64, 71 n.6
(1987).

Diamond Imports alleges that it had relationships with
“customers [who] consistently purchased diamonds from
Diamond Imports and Yachdav on a revolving cycle,” and
that “[m]any” of these relationships have been in existence
“for the past 30+years.” (See Countercl. ¶ 46.) Diamond
Imports further alleges that Kapu Gems was aware of
said relationships through the parties' “venture,” as well as
“Kalpesh Vaghani's close working relationship with Diamond
Imports' president,” and “Kapu Gems['] insistence that
Diamond Imports share its customer and price list.” (Id. ¶
47.) Diamond Imports alleges Kapu Gems interfered with
said relationships when it “circumvented Diamond Imports
and solicited Blue Nile, Brilliant Earth, Ritani, and other
customers.” (Id. ¶ 48.) According to Diamond Imports, “its
sales dwindled as a result of Kapu Gems' solicitations,” and
it has “los[t] a majority of its long term customers.” (Id. ¶¶
48-49.)

Counterdefendants contend such allegations fail to state a
claim for interference with prospective economic advantage,
for the reason that Diamond Imports has not pled “lost
contracts, failed negotiations, or other concrete facts” that
would show an actual disruption of any existing relationship
with a customer. (See Kapu Gems Mot. at 15:4-6.) As an
initial matter, the Court is unpersuaded that Diamond Imports
must allege an existing contract or contract negotiations in
order to allege an existing business relationship, as such
relationship “need not be a contractual relationship,” see Roth
v. Rhodes, 25 Cal. App. 4th 530, 546 (1994), and, although
an existing business relationship may be shown by ongoing
negotiations, see Sybersound Records, Inc. v. UAV Corp., 517
F.3d 1137, 1151 (9th Cir. 2008), such circumstance is but one
“example” of a sufficient showing, see id.

Nevertheless, “an existing relationship is required,” see id.,
and the Court finds Diamond Imports has failed to allege
it had an existing relationship with any of the customers at
issue. To show such an existing relationship, courts “requir[e]
proof the business relationship contained the probability of
future economic benefit to the plaintiff.” Westside Cntr.
Assoc. v. Safeway Stores 23, Inc., 42 Cal. App. 4th 507, 522
(1996) (internal quotation and citation omitted) (emphasis
in original). Interference with a plaintiff's relationship with
a “hypothetical” buyer, see id., or a “potential” customer is
insufficient to support a claim of interference with prospective
economic advantage because the likelihood of future benefit

is too “speculative.” See Rheumatology Diagnostics Lab.,
Inc. v. Aetna, Inc., 2013 WL 5694452, at *20 (N.D. Cal. 2013)
(internal quotation and citation omitted).

*13  Diamond Imports' allegation that the customers at issue
“consistently purchased diamonds from Diamond Imports ...
on a revolving cycle throughout the years” (see Countercl.
¶ 46) is, in essence, an allegation that said customers have
purchased diamonds from Diamond Imports in the past. Such
allegations are inadequate to show a probability of future
benefit to Diamond Imports because, if Diamond Imports
must win the business of its prior customers every time
it makes a sale to them, such customers only amount to
potential future customers. See New Kids on the Block v.
News Am. Publ'g, Inc., 971 F.2d 302, 310 (9th Cir. 1992)
(“[I]t is no tort to beat a business rival to prospective
customers.”) (internal quotation and citation omitted). In
order to allege a probability of future economic benefit from
its prior customers, Diamond Imports must allege additional
facts showing that said customers were regular customers
with whom Diamond Imports had an ongoing business
relationship, and to whom Diamond Imports had historically
made sales with a consistency that could be expected to
continue, due, for example, to the nature of the business.
See, e.g., Rickards v. Canine Eye Registration Foundation,
Inc., 704 F.2d 1449, 1456 (9th Cir. 1983) (characterizing
veterinarians' provision of services to “regular clients” as
“ongoing business relationship”).

Accordingly, the Fifth Cause of Action is subject to dismissal
as to all counterdefendants, as Diamond Imports has failed to
allege facts to show a probability of future economic benefit

from its prior customers. 16

16 Counterdefendants also contend Diamond Imports
was required to plead “how or when” it
“discovered” that it had lost sales, and “the
dollar amount by which Diamond Imports' sales
‘dwindled.’ ” (See Kapu Gems Mot. at 15:11-14.)
As counterdefendants have cited no authority, and
the Court has found none, holding a claimant
must plead such details in order to state a
claim, the Court does not find the Fifth Cause
of Action is subject to dismissal on said basis.
Further, contrary to counterdefendants' argument
that Diamond Imports has not “identif[ied] the
cause of [the alleged] reduction in sales,” Diamond
Imports has alleged that the “proximate cause” is
“Kapu Gems's circumvention of Diamond Imports
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to solicit Diamond Imports' customers with slightly
lower priced diamonds.” (See Countercl. ¶ 49.)

6. Sixth Cause of Action: California's Unfair
Competition Law (“UCL”)

“California's UCL prohibits unfair competition by means of
any unlawful, unfair or fraudulent business practice.” See
Birdsong v. Apple, Inc., 590 F.3d 955, 959 (9th Cir. 2009)
(citing Cal. Bus. & Prof. Code §§ 17200-17210). “Each prong
of the UCL is a separate and distinct theory of liability.” See
id.

Counterdefendants first argue that Diamond Imports has
failed to state a claim for relief under the UCL because
the Counterclaim fails to provide notice of the specific
conduct on which the Sixth Cause of Action is based. The
Court agrees. A UCL claimant must identify the “particular
section of the statutory scheme which was violated” and
“state with reasonable particularity the facts supporting the
statutory elements of the violation.” See Khoury v. Maly's
of Calif., Inc., 14 Cal. App. 4th 612, 619 (1993). In its
opposition, Diamond Imports states it is relying on, “among
other things,” the facts that support its counterclaims for
violations of “California Civil Code § 1573 (constructive
fraud), California Corporations Code § 16404(c) (breach of
fiduciary duty) and California Civil Code § 3426 et seq.
(misappropriation of trade secrets).” (See Opp. to Kapu Gems
Mot. at 13:24-14:1.) Any such predicate, however, is not
made clear from the allegations in support of the Sixth Cause
of Action, which incorporates by reference the entirety of the

factual allegations made in the Counterclaim. 17  Accordingly,
the Sixth Cause of Action is subject to dismissal.

17 Moreover, the Court has found the allegations as
to constructive fraud and breach of fiduciary duty
insufficient to state a claim.

In addition, counterdefendants argue that, to the extent
Diamond Imports asserts a claim under the fraudulent
business practice prong of the UCL, Diamond Imports has
failed to satisfy the above-referenced heightened pleading
requirements of Rule 9(b) of the Federal Rules of Civil

Procedure. 18  In its opposition, Diamond Imports contends it
has adequately alleged fraudulent conduct under Rule 9(b) by
alleging that “[c]ounterdefendants had represented that they
would not contact the customers without Diamond Import[’s]
knowledge and consent,” and subsequently engaged in the
very conduct in which they said they would not engage, i.e.,

“directly solicit[ing] customers without Diamond Imports'
knowledge.” (See Opp. to Kapu Gems Mot. at 13:20-23.)

18 The heightened pleading requirements of Rule 9(b)
apply to claims under the UCL only to the extent
such claims are based on fraudulent conduct. See
Vess, 317 F.3d at 1103-04 (holding, where “fraud
is not a necessary element of a claim” asserted by
plaintiff, but plaintiff nonetheless relies on “some
fraudulent” conduct “in support of” said claim,
“only the allegations of fraud are subject to Rule
9(b)’s heightened pleading requirements”).

*14  The Court finds Diamond Imports has failed to
plead fraudulent conduct under the UCL with the requisite
particularity. See Vess, 317 F.3d at 1106 (holding allegations
sounding in fraud must “be accompanied by ‘the who, what,
when, where, and how’ of the misconduct charged”) (internal
quotation and citation omitted). Diamond Imports has not
identified the particular individuals who “represented” that
they would not solicit Diamond Imports customers or who
undertook the alleged soliciting. See U.S. ex rel. Lee v.
SmithKline Beecham, 245 F.3d 1048, 1051 (9th Cir. 2001)
(holding plaintiff's allegation that defendant “knowingly ...
changed control numbers [on various tests] to wrongfully
represent ... the laboratory results” failed to satisfy Rule
9(b), where plaintiff did not “identify the ... employees who
performed the tests”). Further, Diamond Imports has not
alleged where the parties were when the representations were
made, and has not alleged whether they were made in person
or by some other mode of communication. Accordingly, to the
extent the Sixth Cause of Action is based on the fraudulent
business practice prong of the UCL, it is subject to dismissal
for the additional reason that the allegations are insufficient

to meet the pleading requirements of Rule 9(b). 19

19 Although counterdefendants also argue that
Diamond Imports has failed to state a UCL claim
under the unfairness prong because “Diamond
Imports does not engage in the type of balancing
test that is required under [that] prong” (see
Kapu Gems Mot. at 16:22-24 (citing Baba v.
Hewlett Packard Co., 2010 WL 2486353 (N.D.
Cal. 2010))), counterdefendants cite no authority
for the proposition that a claimant is required
to perform such an analysis in its pleading.
Accordingly, the Sixth Cause of Action is not
subject to dismissal on that basis. Additionally,
to the extent counterdefendants initially sought
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dismissal of Diamond Imports' prayer for treble
damages, the Court notes that Diamond Imports
has “withdraw[n] this request.” (See Opp. to Kapu
Gems Mot. at 13 n.3.)

F. Leave to Amend
Although counterdefendants seek dismissal without leave to
amend, the Court will afford Diamond Imports leave to amend
each dismissed counterclaim, as none of the deficiencies
noted above appear to be of the type that are incapable of
amendment, see Balistreri, 901 F.2d at 701 (holding leave to
amend “should be granted if it appears at all possible that
the plaintiff can correct the defect”) (internal quotation and
citation omitted), and the Court has not ruled previously on
the sufficiency of the allegations made in support thereof, see
Allen v. City of Beverly Hills, 911 F.2d 367, 373 (9th Cir.
1990) (listing previous amendment among factors considered
by court in determining whether to afford leave to amend).

CONCLUSION

1. As against Kapu Gems Ltd. and Vaghani, the
motions to dismiss are hereby GRANTED, and the
Counterclaim is hereby DISMISSED in its entirety as to said
counterdefendants.

2. As against Kapu Gems, to the extent counterdefendants
seek dismissal of the First, Second, Third, Fifth, and

Sixth Causes of Action, the motions to dismiss are hereby
GRANTED, and said counterclaims are hereby DISMISSED
as to said counterdefendant; to the extent counterdefendants
seek dismissal of the Fourth Cause of Action, the motions to
dismiss are hereby DENIED.

3. If Diamond Imports wishes to amend its Counterclaim
to cure the above-noted deficiencies, Diamond Imports shall
file its First Amended Counterclaim no later than August
26, 2016. In addition, should Diamond Imports again name
Vaghani as a counterdefendant, Diamond Imports must re-

serve him with the summons and amended pleading. 20

20 At this juncture, the Court has not set a deadline for
such service. See Fed. R. Civ. P. 4(m) (providing
90-day time limit for service “does not apply to
service in a foreign country under Rule 4(f)”).

4. In the event Diamond Imports does not amend within the
time provided, the Counterclaim will proceed only as to the
Fourth Cause of Action, and only as against Kapu Gems.

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2016 WL 4259119

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Attorneys and Law Firms

Charles Avrith, David F. Berry, Lawrence H. Nagler, Nagler
and Associates, Los Angeles, CA, for Fred Kayne, et al.

Proceedings: (IN CHAMBERS) ORDER RE MOTION
FOR JUDGMENT ON THE PLEADINGS (DKT. 647)

JOHN A. KRONSTADT, UNITED STATES DISTRICT
JUDGE

I. Introduction

*1  A group of Plaintiffs brought this action against
Christopher Ho and various associated corporations and
individuals (“Defendants”) advancing three causes of action:
(i) Alter Ego Relief; (ii) Fraud in Connection with a
Bankruptcy and Laundering of Monetary Instruments in
Violation of 18 U.S.C. §§ 152 and 1956; and (iii) Intentional
Interference with Prospective Economic Advantage. The
operative complaint is the Third Amended Complaint
(“TAC”). Dkt. 362. The Court has addressed this matter in
detail in numerous prior orders. Therefore, this Order does
not contain a detailed description of all the claims that have
been advanced by Plaintiffs, the responses to them by one or
more of the Defendants, the procedural history of this matter,
or the prior substantive rulings that are not germane to the
issues addressed in this Order.

In December 2005, Plaintiffs obtained a default judgment of
more than $30 Million against MTC Electronic Technologies,
Co. (“MTC”). Subsequently, in December 2006, Plaintiffs
brought a separate action against Grande Holdings Limited
(“Grande”) in the Los Angeles County Superior Court. There,
Plaintiffs sought to impose alter ego liability on Grande
with respect to the judgment entered against MTC. In that
action, Plaintiffs alleged that Grande had siphoned assets

from MTC, thereby making MTC judgment-proof. In June
2011, Plaintiffs obtained a judgment against Grande in the
amount of $47,598,589.60 (the “Grande Judgment”). Dkt.
362-1, Exh. A.

Plaintiffs filed this action in August 2009, while the Grande
action was still pending, seeking to impose on Defendants
liability for the judgment against MTC, as the alter egos
of Grande. Plaintiffs contend that Defendants have stripped
Grande of its assets and that, as a result, it too has become
judgment-proof. In the TAC, which was filed on September
17, 2012, after the Grande Judgment was entered, Plaintiffs
seek to hold Defendants liable for that judgment, which is now
valued at $47,598,389.60, plus interest, accruing at the annual
rate of 10%, beginning June 14, 2011. Dkt. 362, p. 50.

On May 9, 2013, the Court dismissed Plaintiffs' second cause
of action. Dkt. 436. On August 28, 2013, the Court granted
defendants' Motion for Summary Judgment as to the third
cause of action. Dkt. 635. On September 9, 2013, Ho filed
a Motion for Judgment on the Pleadings (“the Motion”)
with respect to the remaining cause of action for alter ego
relief. Dkt. 647. The Court heard argument on the Motion on
October 17, 2013 and took the matter under submission. For
the reasons set forth in this Order, the Motion is DENIED.

II. Analysis

A. Legal Standard

“After the pleadings are closed—but early enough not
to delay trial—a party may move for judgment on the
pleadings.” Fed. R. Civ. P. 12(c). “A judgment on the
pleadings is properly granted when, taking all the allegations
in the non-moving party's pleadings as true, the moving
party is entitled to judgment as a matter of law.” Fajardo
v. Cnty. of Los Angeles, 179 F.3d 698, 699 (9th Cir. 1999).
Thus, a motion for judgment on the pleadings is “functionally
identical” to a motion to dismiss and is governed by
essentially the same standard as a motion brought pursuant
to Rule 12(b)(6). Dworkin v. Hustler Magazine Inc., 867 F.2d
1188, 1192 (9th Cir. 1989).

B. Application

1. Timeliness of the Motion

a. Failure to Seek Modification of Scheduling Order
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*2  On May 15, 2013, the Court issued an Order setting July
22, 2013 as the “Last Date To Hear Motions.” Dkt. 437. Ho
filed the Motion on September 9, 2013. Dkt. 647. Fed. R.
Civ. P. 16(b) states that scheduling orders “may be modified
only for good cause and with the judge's consent.” Ho did
not obtain the Court's consent to modify the scheduling order
prior to filing the Motion. The Ninth Circuit has held that an
untimely motion may be denied on that basis alone. Johnson
v. Mammoth Recreations, 975 F.2d 604 (9th Cir. 1992). In
Johnson, the Ninth Circuit held that, although other circuits
have considered untimely motions as motions “to amend the
scheduling order ... [w]e have suggested the contrary.... We
see no reason to deviate from that approach here.” 975 F.2d
604 at 608-09 (citing Jauregui v. City of Glendale, 852 F.2d
1128, 1133–34 (9th Cir. 1988) (party bound by facts stipulated
to in pretrial order when party failed to seek a modification
of order from the district court); U.S. Dominator, Inc. v.
Factory Ship Robert E. Resoff, 768 F.2d 1099, 1104 (9th Cir.
1985) (court may deny as untimely a motion filed after the
scheduling order cut-off date where no request to modify the
order has been made)). Because Ho failed to seek leave to
amend the scheduling order, the Motion may be denied for this
procedural deficiency. Nevertheless, for the reasons discussed
below, “the result would not change if [Ho's] motion ... were
treated as a de facto motion to amend the scheduling order.”
Id. at 608-09.

b. No Good Cause to Modify Scheduling Order

“Rule 16(b)'s ‘good cause’ standard primarily considers the
diligence of the party seeking the amendment.” Johnson, 975
F.2d at 609. Thus, “[t]he pretrial schedule may be modified ‘if
it cannot reasonably be met despite the diligence of the party
seeking the extension.’ If the party seeking the modification
‘was not diligent, the inquiry should end’ and the motion to
modify should not be granted.” Zivkovic v. S. Cal. Edison Co.,
302 F.3d 1080, 1087 (9th Cir. 2002) (quoting Johnson, 975
F.2d at 609).

Ho contends that he could not have brought the Motion prior
to the deadline for hearing motions because the legal bases
for the Motion only arose after the deadline had passed.
The Motion advances two arguments: (i) Plaintiffs lack
standing to pursue their alter ego claim because the claim can
exclusively be brought by Grande's provisional liquidator;
and (ii) Plaintiffs' alter ego claim does not provide a basis for
an award of damages. Dkt. 647.

Ho contends that the standing issue only became apparent on
August 8, 2013, when Plaintiffs filed a “tardy revelation” that
their actual claim in this matter is “that Grande ... suffered
injuries when certain assets were purportedly ‘stripped’ or
‘fraudulently conveyed’ away.” Dkt. 695, p. 3-4. Such an
allegation, Ho contends, can exclusively be brought by
Grande's provisional liquidator. Id. This argument is not
persuasive.

The nature of Plaintiffs' alter ego claim has been clear since
at least September 17, 2012, when the TAC was filed. Dkt.
362. As discussed in further detail below, Plaintiffs alter
ego claim is not, as Ho contends, a “fraudulent conveyance
alter ego claim.” Dkt. 769, p. 1. Moreover, Plaintiffs always
have alleged, as part of their alter ego claim, that Defendants
stripped assets from Grande in order to avoid the payment of
the Grande Judgment. Dkt. 362, p. 8 (“E. The Other Named
Defendants And Their Scheme To Misappropriate Grande's
Cash And Other Assets And Frustrate Collection Of The
Grande Judgment”); Id. at 30 (Defendants “Cause[d] Grande
To Have A Lack Of Available Assets To Satisfy The Grande
Judgment, And Divert[ed] Assets Owned And Controlled
By Ho Out Of North America.”). Plaintiffs' August 8, 2013
filing did not alter the substance of their alter ego claim.
Indeed, the filing was not related to the alter ego claim. It was
made in connection with Defendants' Motions for Summary
Judgment as to Plaintiffs' third cause of action, for intentional
interference with prospective economic advantage. See Dkt.
627, p. 1. The filing cited a provision of the California Penal
Code for the proposition that Defendants' alleged conduct
“constituted an ‘independently wrongful act,’ ” which is an
element of an intentional interference claim. Dkt. 627, p. 2.
For these reasons, Ho has not shown good cause to amend the
scheduling order to permit his argument that Plaintiffs lack
standing to pursue their alter ego claim.

*3  Ho contends that the second basis for the Motion—the
availability of damages as a remedy—only became ripe on
August 28, 2013, when the Court granted summary judgment
as to the third cause of action. Id. at 2-3. He contends
that “Plaintiffs' request for damages was not vulnerable to
challenge so long as Plaintiffs had a cause of action for which
damages are a proper remedy.” Id. at 2. Again, Ho's position
is unpersuasive.

If Ho is correct that damages are not recoverable for an alter
ego claim, then he could have made that argument as early
as September 17, 2012, when the TAC was filed. The TAC
separately states Plaintiffs' prayers for relief for each of their
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causes of action. Dkt. 362, pp. 50-51. With respect to the
first cause of action, which is for alter ego relief, the TAC
requests only “[d]amages in the amount of $47,598,389.60,
plus interest at the rate of 10% beginning June 14, 2011.” Id.
at 50. If, as Ho contends, those damages are not available
for an alter ego claim, then Plaintiffs' first cause of action
was deficient when it was filed. As the Ninth Circuit has
stated, “[i]n these days of heavy caseloads, trial courts in
both the federal and state systems routinely set schedules
and establish deadlines to foster the efficient treatment and
resolution of cases. Those efforts will be successful only if
the deadlines are taken seriously by the parties, and the best
way to encourage that is to enforce the deadlines. Parties must
understand that they will pay a price for failure to comply
strictly with scheduling and other orders.” Wong v. Regents of
Univ. of Cal., 410 F.3d 1052, 1060 (9th Cir. 2004). Again, Ho
has not shown good cause for his failure to comply with the
Court's scheduling order.

c. Whether the Merits of the Motion Should Be Addressed

Notwithstanding the untimeliness of the Motion, there is
no showing that Plaintiffs would suffer prejudice were the
Court to consider the Motion on the merits. Taking this
approach will serve the interests of efficiency and judicial
economy more than proceeding to trial, only to have the same
arguments advanced in a motion for involuntary dismissal
brought pursuant to Fed. R. Civ. P. 41(b). Therefore, the
merits of the Motion are addressed.

2. The Motion Fails on the Merits

a. Plaintiffs' Ability to Pursue an
Alter Ego Claim for Damages

Ho contends that damages are not an available remedy for
an alter ego claim. Dkt. 647, p. 4. As a result, he contends,
because the second and third causes of action were dismissed,
the TAC no longer contains “a substantive claim entitling”
Plaintiffs to damages, and should be dismissed. Id. at 4.
However, Plaintiffs allege that their alter ego claim gives rise
not to “separate primary liability ... but [to] liability identical
with that of the ... judgment debtor.” Dkt. 770, p. 3.

California Courts of Appeal have held that a party who
has obtained a judgment against a corporation “may bring
a wholly separate action against the individual to enforce a
prior judgment against the corporation on an alter ego theory.”
Leek v. Cooper, 194 Cal. App.4th 399, 419 (2011) (citing

Brenelli Amedeo, S.P.A. v. Bakara Furniture, Inc., 29 Cal.
App.4th 1828, 1840 (1994)). See also Daewoo Electronics
America, Inc. v. Opta Corp., No. 13-1247, 2013 WL 3877596,
at *4 (N.D. Cal., July 25, 2013) (“Opta argues that an alter
ego claim cannot stand on its own unless linked to an actual,
substantive cause of action. However, California previously
established that ‘a party may bring a wholly separate action
against an individual shareholder on an alter ego theory to
enforce a prior judgment against the corporation.’ ”) (citing
Brenelli Amedeo, 29 Cal. App.4th at 1840); Misik v. D'Arco,
197 Cal. App.4th 1065, 1072, n.1 (2011) (holding that a
plaintiff may “bring a new complaint in a separate action ...
to enforce a prior judgment against [a defendant] on an alter
ego theory”).

*4  Ho contends that the appropriate means for Plaintiffs to
enforce the Grande Judgment against Defendants is to seek
to amend it to add additional judgment debtors pursuant to
Cal. Code Civ. P. 187. Dkt. 695, p. 4. However, the court in
Leek expressly declined to hold that amending a judgment is
the exclusive avenue to pursue alter ego relief to enforce a
judgment. Thus, it noted that parties could, “alternatively,”
bring a wholly separate action. 194 Cal. App.4th at 419. For
these reasons, Plaintiffs are not precluded from proceeding
on their claim to enforce the prior judgment against Grande
through this action.

b. Plaintiffs' Standing to Pursue Their Alter Ego Claim

i. Law Governing the Scope of the Liquidator's Authority

Ho contends that Plaintiffs' alter ego claim is “premised”
on “purportedly fraudulent or preferential transfers” by
Defendants from Grande, and is, therefore, “one that only a
bankruptcy trustee has the standing to bring” under Ahcom,
Ltd. v. Smeding, 623 F.3d 1248, 1250 (9th Cir. 2010). Dkt.
647, p. 2. Plaintiffs contend that, although “manipulation
of the judgment debtor's assets is always part of an alter
ego case,” they “are not asserting fraudulent conveyance,
conversion, or theft.” Dkt. 680, pp. 2-3 (emphasis in original).
Rather, Plaintiffs contend that they are asserting alter ego
liability under a “single enterprise theory,” and the fact “[t]hat
the way in which Grande's assets were manipulated involved
transfers to some defendants in no way changes this.” Id. at 3.

Although the parties dispute the proper characterization of
Plaintiffs' claim under the tests set forth in Ahcom, they
agree that the decision applies. Dkt. 647, pp. 2-3; Dkt. 680,
pp. 2-3. However, the debtor corporation in Ahcom had
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filed for bankruptcy under Chapter 11 of the United States
Bankruptcy Code. 623 F.3d at 1250. As a result, the Ninth
Circuit applied the Bankruptcy Code to determine the proper
scope of the trustee's authority to bring claims on behalf
of the debtor corporation. Id. In this case, Grande is the
subject of provisional liquidation proceedings in Hong Kong.
Grande's provisional liquidator is not a Chapter 11 bankruptcy

trustee. 1  Therefore, on October 22, 2013, the Court issued
an Order directing the parties to submit supplemental briefing
addressing, inter alia, whether the Bankruptcy Code sections
on which the analysis in Ahcom is based, specifically 11
U.S.C. §§ 541, 544, and 547, apply here. Dkt. 743.
1 The Court recognizes that Grande filed a petition in

a United States Bankruptcy Court for “Recognition
of a Foreign Main Proceeding and Relief in Aid
Thereof.” Case No. 2:11-BK-41459-BB, Dkt. 24.
However, that petition was filed under Chapter 15
of the Bankruptcy Code. No order has issued in
that proceeding that provides for the application of
the Bankruptcy Code to the issues raised by the
Motion.

Defendants responded that Hong Kong law governs the
question “whether Plaintiffs' alter ego claim belongs to the
trustee or the creditor.” Dkt. 769, p. 3. Plaintiffs argued that
California law governs the matter. Dkt. 770, p. 4. Defendants
did not provide sufficient evidence either to show that Hong
Kong law governs the scope of the liquidator's authority, or
to establish the outcome under an application of Hong Kong
law. Thus, they did not, for example, present expert testimony
as to Hong Kong law either on liquidation processes, or on
substantive matters. However, the parties agreed on this issue:
Hong Kong law is functionally identical to U.S. Bankruptcy
law with respect to the scope of the liquidator's authority to
assert the alter ego claim. Dkt. 769, p. 3; Dkt. 770, pp. 8-9.
Because the parties agree that the result would be the same
whether the United States Bankruptcy Code or Hong Kong
law is applied, the Court proceeds on this basis, and accepts
for purposes of this Motion that the scope of the authority
of the liquidator in Hong Kong is governed by the same
principles that apply under the United States Bankruptcy
Code. Under that Code, property of the bankruptcy estate
includes “all legal or equitable interests of the debtor in
property as of the commencement of the case.” 11 U.S.C.
§ 541. When a legal claim is determined to be property of
the bankruptcy estate, the bankruptcy trustee, or provisional
liquidator's standing to bring such a claim “is exclusive and

divests all creditors of the power to bring the claim.” Ahcom,

623 F.3d at 1250. 2

2 Plaintiffs contend that, even if the alter ego claim
is determined to be property of the estate, the
provisions of the Bankruptcy Code that govern
the scope of the liquidator's authority in this
case, 11 U.S.C. §§ 1520 and 1521, prohibit the
liquidator from asserting the claim. Therefore, they
contend that those provisions “would not preclude
Plaintiffs from asserting an alter ego claim.” Dkt.
770, pp. 8-9. Because, for the reasons discussed
below, the Court finds that Plaintiffs' alter ego
claim is not property of the estate, the Court does
not address whether the liquidator would have
exclusive standing to assert the alter ego claim were
it determined to be property of the estate.

ii. Law Governing the Determination
of Ownership of the Alter Ego Claim

*5  The question whether a legal claim is property of the
debtor's estate or individual creditors is determined according
to state law. Ahcom, 623 F.3d at 1250; In re Artimm, S.r.L.,
335 B.R. 149, 163 (Bankr. C.D. Cal. 2005) (“Property
interests have an independent legal source, antecedent to
the distributive rules of bankruptcy administration, that
determines, in the first instance, the interests of claimant
parties in particular property.... Property interests are
generally determined by the local law where the property is
located, not by the law of the forum where the insolvency
case is filed.”). The Ninth Circuit in Ahcom applied California
law, noting that “[t]he parties agree that California law applies
because [the debtor corporation] is a California corporation.”
623 F.3d at 1250. Defendants contend, based on the reasoning
in Ahcom, that Hong Kong law governs ownership of the alter
ego claim, because “Grande is registered in Hong Kong ...
and has its principal place of business in Hong Kong.” Dkt.
769, p. 4 (internal citations omitted). Plaintiffs contend that
California choice of law rules dictate that California law
should apply. Dkt. 770, p. 5.

“In federal question cases with exclusive jurisdiction in
federal court, such as bankruptcy, the court should apply
federal, not forum state, choice of law rules.” In re Lindsay,
59 F.3d 942, 948 (9th Cir. 1995). However, “many bankruptcy
courts have read [the Supreme Court's opinion in Klaxon
Co. v. Stentor Electric Mfg. Co., 313 U.S. 487 (1941)] as
imposing the forum state's choice-of-law rules on bankruptcy
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adjudications where the underlying rights and obligations are
defined by state law.” In re Koreag, 961 F.2d 341, 350 (2d
Cir. 1992).

The Court need not determine which choice of law rules to
apply, because the California and federal choice of law rules
both direct that California law should determine the property
interest in Plaintiffs' alter ego claim. Under California's choice
of law rules, “California law will be applied unless the foreign
law conflicts with California law and California and the
foreign jurisdiction have significant interests in having their
law applied.” Application Group, Inc. v. Hunter Group, Inc.,
61 Cal. App.4th 881, 896 (1998) (citing S. A. Empresa, etc.
v. Boeing Co., 641 F.2d 746, 749-50 (9th Cir. 1981)). Thus,
“[u]nder the first step of the governmental interest approach,
the foreign law proponent must identify the applicable rule
of law in each potentially concerned state and must show
it materially differs from the law of California.” Wash.
Mutual Bank v. Super. Ct., 24 Cal.4th 906, 919 (2001). Here,
the parties agree that California and Hong Kong law are
functionally identical. Dkt. 769, p. 3; Dkt. 770, pp. 8-9.
Therefore, under California choice of law rules, California

law applies. 3

3 After oral argument on the Motion, Ho submitted a
supplemental brief in which he argued that, under
California choice of law rules, Hong Kong law
should apply. Dkt. 777. He cited Hong Kong's
interest in the application of its law to Plaintiff's
alter ego claim, given that its courts are presiding
over Grande's liquidation proceedings. However,
Ho, the “foreign law proponent,” does not show
how, under the “first step of the governmental
interest approach,” the applicable rule of law in
Hong Kong “materially differs from the law of
California.” Wash. Mutual Bank, 24 Cal.4th at
919. To the contrary, Ho conceded, in his earlier
filing, and at oral argument, that Hong Kong and
California law are functionally identical on this
issue. Dkt. 769, p. 3.

Under federal choice of law rules, courts “apply the law of
the jurisdiction having the greatest interest in the litigation.”
In re Koreag, 961 F.2d at 350. Plaintiffs, many of whom
are California residents, brought this action in California, to
enforce a judgment entered by a California court applying
California law. California has a strong interest both in
“providing an effective means of redress for its residents,”
Sinatra v. Nat'l Enquirer, Inc., 854 F.2d 1191, 1200 (9th Cir.
1988), and enforcing the judgments of its courts. Defendants

have not shown how Hong Kong's interests would be harmed
if California law were applied. To the contrary, Defendants
have argued that “even if the Court were to apply California
law to determine whether Plaintiffs' alter ego claim belongs to
the trustee (i.e., the Hong Kong liquidator), the result would
be the same.” Dkt. 769, p. 3. For these reasons, under federal
choice of law rules, California law applies.

iii. Application of California Law

*6  “Although the line between claims of the debtor ... and
claims of creditors ... is not always clear, the focus of the
inquiry is on whether the Trustee is seeking to redress injuries
to the debtor itself caused by the defendants' alleged conduct.”
Shaoxing Cnty. Huayue Import & Export v. Bhaumik, 191 Cal.
App.4th 1189, 1197 (2011). A claim belongs to the debtor
when it is based on “allegations giving the corporation a right
of action against the defendant.” Id. at 1199.

Ho contends that Plaintiffs have asserted a “fraudulent
conveyance alter ego claim,” (Dkt 769, p. 1) in which
they “allege that Grande ... suffered injuries when certain
assets were purportedly ‘stripped’ or ‘fraudulently conveyed’
away ...” Dkt. 695, p. 4. Ho mischaracterizes Plaintiffs'
alter ego claim. Plaintiffs offer three primary theories
in support of their alter ego claim: (i) “Ho controlled
Grande and managed it without regard to its separate legal
identity” (Dkt. 362, p. 26); (ii) “Ho has used [the corporate
defendants] as instrumentalities to exercise alter ego control
over Grande” (Id. at 29); and (iii) Defendants manipulated
assets among various entities, causing Grande “to have a lack
of available assets to satisfy the Grande Judgment.” Id. at 30.
The alleged transfers are not the basis for Plaintiffs' claim;
rather, they are evidence that Defendants are the alter ego of
Grande, and that there would “be an inequitable result if the
acts in question are treated as those of the corporation alone.”
Sonora Diamond Corp. v. Super. Ct., 83 Cal. App.4th 523, 538
(2000). Although Plaintiffs allege that the transfers reduced
Grande's assets by almost $300 million, they do not seek “to
redress injuries” to Grande. Bhaumik, 191 Cal. App.4th at
1197. Thus, they do not seek the return of assets to the debtor,
or any remedy as to the vast majority of the $300 million that
they allege was transferred. Dkt. 362, p. 50. Rather, Plaintiffs
seek only the amount of the judgment they were awarded, plus
interest. Id.

The Ninth Circuit, in Ahcom, 623 F.3d 1248, and a California
Court of Appeal, in Bhaumik, 191 Cal. App.4th 1189, each
held that individual creditors have standing to pursue alter ego
claims that, like the one advanced by Plaintiffs here, contain
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allegations of diversion and misappropriation of assets. In
Ahcom, the plaintiff had received an award in arbitration
against a corporation (“NFI”) for breach of contract, but was
unable to recover from the corporation, which had petitioned
for bankruptcy soon after the arbitration. 623 F.3d at 1249.
The plaintiff then sued the corporation's sole owners in
state court on an alter ego theory to enforce the arbitration
award. Id. The Ninth Circuit described the plaintiff's alter ego
claim as alleging: “ ‘Defendants controlled, dominated and
operated [NFI] as their individual business and alter ego’;
‘Defendants diverted funds and other assets of [NFI] for other
than corporate uses’; ‘Defendants treated the assets of [NFI]
as their own’; and ‘Defendants diverted assets from [NFI] to
themselves to the detriment of creditors, including Plaintiff.’
” Id. at 1250. Having recognized that the plaintiff alleged
that assets were inappropriately stripped from NFI, the Ninth
Circuit held that “NFI's trustee could not bring such a claim
against [defendants] under California law, [but] there is no
reason why [plaintiff's] claims against the [defendants] cannot
proceed.” Id. at 1252.

*7  Similarly, in Bhaumik, the plaintiff filed an action against
the International Trade Center (“ITC”) for breach of contract,
and later added an individual, Ranga Bhaumik, as a defendant,
seeking to hold her liable on an alter ego theory. 191 Cal.
App.4th at 1193. After the action was filed, ITC petitioned
for bankruptcy, and the plaintiff voluntarily dismissed the
corporation from the action. Id. at 1194. Bhaumik then
argued that the alter ego claim against her should be stayed
because only the bankruptcy trustee had standing to pursue
it. Id. The Court of Appeal described the plaintiff's alter ego
claim as one that alleged that “[a]dherence to the fiction

of the separate existence for ITC as an entity distinct from
Bhaumik would permit an abuse of the corporate privilege
and would sanction a fraud in that Bhaumik caused the
assets of ITC to be liquidated and distributed for his own
benefit for purposes of avoiding and preventing attachment
and execution by creditors, including [the plaintiff], thereby
rendering the corporation insolvent and unable to meet its
obligations.” Id. The Court of Appeal held that, despite the
allegation of asset-stripping, the plaintiff “alleged Bhaumik
was liable as ITC's alter ego with respect to money that
ITC owed for breach of contract and common counts. [The
plaintiff] did not seek to assert a right of action belonging to
the corporation.” Id. at 1199.

Plaintiffs, like those in Ahcom and Bhaumik, seek to hold
Defendants liable only “with respect to money” that Grande
owes them as a result of the Grande Judgment. Bhaumik,
191 Cal. App.4th at 1194. Plaintiffs do not seek redress for
an injury to the debtor corporation; they seek to show the
existence of an alter ego relationship, and the likelihood of an
inequitable result if the corporate form is not disregarded. For
these reasons, under California law, Plaintiffs have standing
to pursue their alter ego claim.

III. Conclusion

For the foregoing reasons, the Motion is DENIED.

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2013 WL 12120081

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Only the Westlaw citation is currently available.

United States District Court, C.D. California.

Karen LEITNER, Plaintiff,
v.

SADHANA TEMPLE OF NEW YORK,
INC., a New York Corporation; Kunwar
Surendra Kumar; Sarah Carson; Naomi

Aschner; Barbara Thompson, Defendants.,

Case No. CV 13–07902 MMM (Ex)
|

Signed 10/17/2014

Attorneys and Law Firms

David R. Euredjian, Richard Martin Foster, Sylvia Sultanyan,
Law Offices of Richard M. Foster, North Hollywood, CA, for
Plaintiff.

James E. Fitzgerald, Bryan Matthew Wittlin, Stroock and
Stroock and Lavan LLP, Los Angeles, CA, for Defendants.

ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANTS' MOTION TO DISMISS AND DENYING

DEFENDANTS' MOTION TO STRIKE AS MOOT

MARGARET M. MORROW, UNITED STATES DISTRICT
JUDGE

*1  On October 25, 2013, Karen Leitner filed this action
against Sadhana Temple of New York (“the Temple”),
Kunwar Surendra Kumar, Sarah Carson, Naomi Aschner,

and Barbara Thompson. 1  Her complaint pled claims
for promissory estoppel, unjust enrichment, constructive
fraud, fraud, breach of fiduciary duty, conversion, financial
elder abuse, intentional infliction of emotional distress
(“IIED”), involuntary dissolution of a joint venture, and an

accounting. 2  On November 22, 2013, defendants filed a

motion to dismiss the complaint; 3  on December 16, 2013, the
court issued an order to show cause why the action should not
be dismissed for lack of subject matter jurisdiction because
Leitner had not adequately pled that the case fell within

the court's diversity jurisdiction. 4  On February 7, 2014, the
court found Leitner's response to the order to show cause
satisfactory, and granted her leave to amend her complaint

to add sufficient jurisdictional allegations. 5  Leitner filed
a first amended complaint on February 11, 2014, which
differed from the original complaint only in the jurisdictional

allegations it included. 6  The court denied the then-pending

motion to dismiss the original complaint as moot. 7

1 Complaint, Docket No. 1 (Oct. 25, 2013).

2 Id.

3 Motion to Dismiss Complaint, Docket No. 11 (Nov.
22, 2013).

4 Order to Show Cause Why Case Should Not Be
Dismissed, Docket No. 20 (Dec. 16, 2013).

5 Order Discharging Order to Show Cause, Docket
No. 36 (Feb. 7, 2014).

6 Compare First Amended Complaint (“FAC”),
Docket No. 38 (Feb. 11, 2014) with Complaint.

7 Order Denying Motions as Moot, Docket No. 42
(Feb. 20, 2014).

On May 13, 2014, Leitner filed a second amended

complaint. 8  On June 10, 2014, the court granted in part
and denied in part defendants' motion to dismiss the second

amended complaint. 9  It declined to dismiss Leitner's elder
abuse claim, to the extent based on Oregon law, and her
IIED claim, to the extent based on defendants' alleged failure

to provide her with retirement money. 10  It dismissed her
claims for unjust enrichment and fraud (to the extent based
on promises defendants allegedly made that she would be
provided with financial security, privacy, healthy living,
food, and spiritual comfort while living with the Family)

with prejudice. 11  The court dismissed Leitner's claims for
promissory estoppel, constructive fraud, breach of fiduciary
duty, conversion, IIED (to the extent based on physical and
psychological abuse), involuntary dissolution, an accounting,
fraud (to the extent based on alleged promises Kumar made
in August 1970 and purported promises defendants made
“throughout the years” in New York, San Francisco, and San
Diego), elder abuse (to the extent based on California law),

and her claims against the Temple without prejudice. 12

8 Second Amended Complaint, Docket No. 61 (May
13, 2014).
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9 Order Granting in Part and Denying in Part
Defendants' Motion to Dismiss Second Amended
Complaint (“Order”), Docket No. 65 (Jun. 10,
2014).

10 Id. at 50–51.

11 Id.

12 Id.

*2  On June 30, 2014, Leitner filed a third amended

complaint. 13  The third amended complaint asserts claims
for promissory estoppel, constructive fraud, fraud, breach
of fiduciary duty, conversion, financial elder abuse,
IIED, involuntary dissolution of a joint venture, and an

accounting. 14  Defendants filed a motion to dismiss on July

17, 2014. 15  Leitner opposes the motion. 16  Pursuant to Rule
78 of the Federal Rules of Civil Procedure and Local Rule 7–
15, the court finds this matter appropriate for decision without
oral argument. The hearing calendared for October 20, 2014,
is therefore vacated, and the matter is taken off calendar.

13 Third Amended Complaint (“TAC”), Docket No.
66 (Jun. 30, 2014).

14 Id. at 1.

15 Motion to Dismiss Third Amended Complaint
(“Motion”), Docket No. 71 (Jul. 17, 2014). The
motion does not seek to dismiss Leitner's fraud
claim.

16 Opposition to Motion to Dismiss Third Amended
Complaint (“Opposition”), Docket No. 80 (Sept.
29, 2014).

I. FACTUAL BACKGROUND

Leitner alleges that in August 1970, she was coerced to enter
into a “joint venture” run by Kumar and the Temple known as

“the Family.” 17  She asserts that Kumar is the primary owner
and “spiritual leader” of the Temple and the Family; he is
purportedly a self-proclaimed guru who represents to young
people, mainly women, that he can show them the way to

enlightenment if they join the Family. 18  Carson, Aschner,

and Thompson are officers of the Temple. 19  Leitner alleges
that members of the Family cohabit and pool their financial
resources, with each member owning an equal share of the

combined resources. 20  She asserts that the Temple is a 501(c)
(3) organization that has received a religious tax exemption
from the IRS. She contends the Temple's tax exempt status
is fraudulent because defendants' conduct on the Temple's
behalf does not advance religion but is rather a criminal

enterprise. 21

17 TAC, ¶¶ 16–17.

18 Id., ¶ 2.

19 Id., ¶¶ 6–8.

20 Id., ¶ 31.

21 Id., ¶¶ 19–20.

Leitner purportedly met Kumar in 1970 after an acquaintance

invited her to a meditation he held in New York City. 22  After
she attended several additional meditations, Kumar invited
Leitner to join the Family, and told her that initiation would

lead to spiritual salvation. 23  On August 14, 1970, allegedly
believing Kumar would lead her to salvation and under the
influence of drugs provided by Kumar, Leitner agreed to join

the Family. 24  Leitner asserts defendants promised that if she
gave her income, inheritance, labor, and time to the Temple
and the Family, she would receive an equal share of the

pooled resources. 25  Kumar also allegedly promised Leitner
and each Family member that if they contributed money and
time to the Family, they would be paid an equal share of the
pooled assets once they reached the retirement age of 65 so as

substantially to improve their lifestyle. 26  Kumar purportedly
promised Leitner that her medical and other needs would be

“taken care of” as well. 27  Leitner asserts that when Carson
joined the Family, she and Aschner continued to promise

the same retirement benefits and security Kumar had. 28  She
contends Kumar, Carson, Aschner, and Thompson reiterated
these promises to her “on numerous occasions” throughout

the years in New York, Los Angeles, and San Diego. 29

22 Id., ¶ 13.

23 Id., ¶ 14.

24 Id., ¶¶ 1, 16.

25 Id.

26 Id., ¶¶ 2, 15, 74.
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27 Id., ¶¶ 45–46.

28 Id.

29 Id., ¶ 18.

Leitner alleges that for the next thirty-three years, she
provided “all her worldly wealth” to the Temple and
the Family, including an inheritance from her parents,
and the income she earned as a receptionist at an

advertising agency. 30  During this period, Kumar allegedly
subjected Leitner to severe physical and psychological
abuse and “Machiavellian” tactics. He purportedly kept

the autobiography of the Marquis de Sade 31  in his
bedroom. Leitner asserts Kumar used de Sade's teachings to
control, coerce, intimidate, and indoctrinate her and other

Family members. 32  All defendants purportedly assaulted her
verbally and threatened that if she did not fully cooperate
with them, she would be shunned, ostracized, “become

unclean,” and not be accepted by the Family and society. 33

Kumar allegedly told Leitner that if she did not cooperate,
he would curse her and cause her to contract an incurable

disease like cancer. 34  On one occasion, Kumar purportedly
forced Leitner to watch as he sexually assaulted two female
Family members with a fireplace poker; both required

hospitalization. 35  At another point, Leitner asserts, Kumar
forced her to eat a salad covered in dog feces while he held
a baseball bat by his side to beat her in the event she did not

comply. 36

30 Id., ¶¶ 50. Leitner also pleads that at various
times while part of the Family, she held jobs
as a nursery school teacher, bank worker,
administrative assistant, airline flight attendant,
and personal assistant. (Id., ¶ 19).

31 The court takes judicial notice of the fact that
Marquis de Sade was the French philosopher
and writer whose writing depicted violent, sexual
fantasies. The term “sadism” derives from his
name.

32 Id., ¶ 11.

33 Id., ¶ 24.

34 Id.

35 Id., ¶ 28.

36 Id., ¶ 27.

*3  Leitner alleges that Kumar also frequently raped her, 37

and beat her with his fists, a cattle prod, and a telephone. 38

Kumar purportedly told her that he beat her with the telephone

because she had not cleaned his bathtub. 39  Leitner asserts
that the injuries she sustained as a result of the beating
required emergency attention and that she received stitches

for a cut in her head. 40  She contends Kumar once beat her
so badly he broke her nose; at another point, he purportedly
boxed her ears so much that he caused permanent hearing

loss. 41  Leitner asserts she frequently had bruises and sores

caused by Kumar's beatings. 42

37 Id., ¶ 25.

38 Id., ¶¶ 27–28, 32.

39 Id., ¶ 27.

40 Id.

41 Id.

42 Id., ¶ 32.

Kumar purportedly beat other Family members as well,
once allegedly throwing a female Family member through

a window and dislocating a male Family member's jaw. 43

Leitner asserts that at some point a Family member was
found dead in a house in which the individual had been
“imprisoned” by Kumar after Kumar failed to fix a known gas

leak. 44

43 Id., ¶¶ 32, 171.

44 Id., ¶ 34.

Leitner alleges that Kumar and other Family members
forcibly prevented her from leaving the Family's property and
at times locked her in a small room, where the only place

to sleep was a rug on the floor. 45  Defendants purportedly
withheld food from Leitner until she agreed to succumb to

their way of thinking. 46  Leitner contends that during the
last twelve years she was with the Family, Kumar would not
let her work outside the Temple, and required that she care
for him and other Family members by cleaning, cooking,

and taking care of cattle without pay. 47  She alleges that
Family members often became suicidal, depressed, anxious,
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psychotic, or alienated from their families and that one Family

member became so distraught she committed suicide. 48  She
contends she “suffers from anxiety” and “believes she suffers
from post traumatic stress disorder” as a result of her years

living with the Family. 49

45 Id.

46 Id.

47 Id., ¶¶ 48.

48 Id., ¶¶ 26, 33.

49 Id., ¶ 146.

Leitner was purportedly able to escape from the Family in

2003 with the help of her sister. 50  At the time, she alleges,
defendants refused to give her an equal share of the Family's
assets; Kumar reiterated, however, that when she reached

retirement age, the Family would give the funds to her. 51

Leitner turned 65 on November 27, 2012. 52  At that point, she
demanded her share of the Family's joint assets, which she

estimates at approximately $15,000,000 to $30,000,000. 53

Leitner alleges that the Family has opened “dozens” of bank
accounts and deposited $250,000 in each; these were funds
that were purportedly to be distributed equally among the

Family members. 54  Leitner asserts that although defendants
have not flatly refused to pay her an equal share of the
accumulated assets, they have not given her what she is owed

despite repeated requests. 55  She contends defendants have
delayed paying her an equal share of the Family's pooled
resources despite the fact that she is 65 years old and has
demanded payment, claiming that they require additional
documentation from her when all documentation is in their

possession. 56  She asserts that defendants have distributed
an equal share to other Family members who have left the

Family, 57  and that they have transferred money and property
held in Leitner's name to their own or other Family members'

names. 58

50 Id., ¶ 2.

51 Id., ¶ 1.

52 Id., ¶¶ 1, 47.

53 Id., ¶¶ 1, 67.

54 Id., ¶¶ 52, 56, 67.

55 Id., ¶¶ 1, 38, 52.

56 Id., ¶ 38.

57 Id.

58 Id., ¶ 47.

She also alleges that the Temple, the Family, and Kumar,
Carson, Aschner, and Thompson are alter egos of one another.
She contends Kumar, Carson, Aschner, and Thompson
“dominated, directed, operated, managed, and controlled the
Temple and the Family, comingled cash and other assets
between the Temple, the Family, and themselves, to minimize
the ability of creditors to attach [the] funds, [and] failed to

maintain complete corporate minutes.” 59  She asserts that
Kumar, Carson, Aschner, and Thompson used Temple money
to buy automobiles for themselves, and “funneled money
and other assets through the Temple, in an effort to use

the Temple's non-profit status to evade taxes.” 60  At the
same time, however, she attaches Sarah Carson's deposition
testimony to the complaint as Exhibit 1. In it, Carson explains
that Family members' earnings went into joint accounts, and
that none of the funds were deposited in accounts in the

Temple's name. 61  She also testified that Temple expenses
were not paid from the joint accounts, and that the Temple's
only sources of income were inheritance, contribution, and
interest income.

59 Id., ¶ 56, 67.

60 Id.

61 Id. Exh. 1 (November 21, 2011 Deposition of Sarah
Carson (“Carson Depo.”)) at 43:13–44:5 (“Q. So
all of their earnings that they earned went into joint
accounts of some—of some type, usually in the
devotee's name—in another devotee's name; is that
correct? A. Yes. Q. Any of it in the temple's name?
A. No. Q. Would temple expenses be paid from
these accounts that were—these joint accounts? A.
Temple's, no. Q. Did the temple have any income
whatsoever? A. Interest income. Q. Anything else?
A. Contributions. Q. Anything else? A. Once in a
while, inheritance. Q. Anything else? A. No”).

*4  Leitner contends that defendants should be estopped
from asserting that her claims are barred by the statute of
limitations for three reasons: first, because they refused to
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give her an equal share of the pooled resources when she left
the Family and promised to pay the monies when she reached
65, which caused her reasonably to wait until she turned 65

to demand her share again; 62  second, because they tortured,
drugged, beat, indoctrinated, raped, and physically and
mentally abused her during the 33 years she was a member

of the Family; 63  and third, because defendants' actions
mentally incapacitated her, which prevented her from filing

suit. 64  Leitner contends that “[t]he psychological disability
and brainwashing [to which defendants subjected her] ...
held [her] hostage ... [to] the mental, physical, sexual and
emotional torture experienced for decades. Plaintiff is only
now finally able to seek help from appropriate health care

providers.” 65  She alleges that the abuse she suffered over
the years caused her to become “psychologically disabled”;
she reiterates that she is presently seeking treatment for
this disability and that it prevented her from filing a timely

action. 66  Leitner asserts that as a result of defendants'
conduct, she suffered “severe and extreme emotional distress
and post traumatic stress disorder which required medical

treatment.” 67

62 Id., ¶¶ 39. Leitner alleges that given their clear
promise, she had no reason to doubt that defendants
would give her the money, and no cause to
investigate further. (Id., ¶ 55.)

63 Id., ¶¶ 40, 51.

64 Id., ¶¶ 41.

65 Id., ¶ 2.

66 Id., ¶ 17.

67 Id., ¶ 90.

II. DISCUSSION

A. Legal Standard Governing Motions to Dismiss
under Rule 12(b)(6)

A Rule 12(b)(6) motion tests the legal sufficiency of the
claims asserted in the complaint. A Rule 12(b)(6) dismissal
is proper only where there is either a “lack of a cognizable
legal theory,” or “the absence of sufficient facts alleged under
a cognizable legal theory.” Balistreri v. Pacifica Police Dept.,
901 F.2d 696, 699 (9th Cir. 1988). The court must accept
all factual allegations pleaded in the complaint as true, and

construe them and draw all reasonable inferences from them
in favor of the nonmoving party. Cahill v. Liberty Mut. Ins.
Co., 80 F.3d 336, 337–38 (9th Cir. 1996); Mier v. Owens, 57
F.3d 747, 750 (9th Cir. 1995).

The court need not, however, accept as true unreasonable
inferences or conclusory legal allegations cast in the form
of factual allegations. See Bell Atlantic Corp. v. Twombly,
550 U.S. 544, 555 (2007) (“While a complaint attacked by a
Rule 12(b)(6) motion to dismiss does not need detailed factual
allegations, a plaintiff's obligation to provide the ‘grounds’
of his ‘entitle[ment] to relief’ requires more than labels and
conclusions, and a formulaic recitation of the elements of
a cause of action will not do”). Thus, a complaint must
“contain sufficient factual matter, accepted as true, to ‘state
a claim to relief that is plausible on its face.’ ... A claim has
facial plausibility when the plaintiff pleads factual content
that allows the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged.” Ashcroft v.
Iqbal, 556 U.S. 662, 678 (2009); see also Twombly, 550 U.S.
at 555 (“Factual allegations must be enough to raise a right
to relief above the speculative level, on the assumption that
all the allegations in the complaint are true (even if doubtful
in fact)” (citations omitted)); Moss v. United States Secret
Service, 572 F.3d 962, 969 (9th Cir. 2009) (“[F]or a complaint
to survive a motion to dismiss, the non-conclusory ‘factual
content,’ and reasonable inferences from that content, must be
plausibly suggestive of a claim entitling the plaintiff to relief,”
citing Iqbal and Twombly).

B. Whether Leitner's Constructive Fraud Claim Is
Adequately Pled

To state a constructive fraud claim, a plaintiff must allege (1)
a fiduciary or confidential relationship; (2) an act, omission or
concealment that breached a legal or equitable duty, trust or
confidence; (3) reliance; and (4) resulting damage. Assilzadeh
v. California Federal Bank, 82 Cal.App.4th 399, 414 (2000)
(“Constructive fraud is a unique species of fraud applicable
only to a fiduciary or confidential relationship. As a general
principle, constructive fraud comprises any act, omission or
concealment involving a breach of legal or equitable duty,
trust or confidence which results in damage to another even
though the conduct is not otherwise fraudulent” (citations
omitted)); see also In re Harmon, 250 F.3d 1240, 1249
n. 10 (9th Cir. 2001); CAL. CIV. CODE § 1573 (stating
that “[c]onstructive fraud consists [of] ... any breach of
duty which, without an actually fraudulent intent, gains
an advantage to the person in fault, or any one claiming
under him, by misleading another to his prejudice, or to the
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prejudice of any one claiming under him; or, [of] any such
act or omission as the law specially declares to be fraudulent,
without respect to actual fraud”).

*5  “[F]acts supporting a claim for constructive fraud must
be alleged with particularity under Rule 9(b).” Sonoma
Foods, Inc. v. Sonoma Cheese Factory, LLC, 634 F.Supp.2d
1009, 1021(N.D. Cal. 2007); see also In re Verisign, Inc.,
Derivative Litig., 531 F.Supp.2d 1173, 1219 (N.D. Cal. 2007)
(holding that a constructive fraud claim “must be pled with
particularity”); Munday v. Real Estate Advisors, Inc., No.
C–95–20143–JW, 1995 WL 549015, *2 (N.D. Cal. Sept.
12, 1995) (“Plaintiffs' claim is not for negligence, but for
constructive fraud. Plaintiffs must therefore satisfy Fed. R.
Civ. P. 9(b) and plead the necessary elements for constructive
fraud: the existence of a fiduciary relationship, nondisclosure
of a material fact, reliance and damages”).

Because Leitner's constructive fraud claim rests on
allegations that defendants, as joint venturers, owed her a
fiduciary duty and because the court finds infra that Leitner
has not adequately pled that defendants owed her a fiduciary
duty because she has not sufficiently alleged they formed a
joint venture with her, her constructive fraud claim must be
dismissed.

C. Whether Leitner's Breach of Fiduciary Duty Claim
Must Be Dismissed

The elements of a breach of fiduciary duty claim are (1) the
existence of a fiduciary duty; (2) a breach of that duty; and (3)
damage proximately caused by the breach. Amtower v. Photon
Dynamics, Inc., 158 Cal.App.4th 1582, 1599 (2008); City of
Atascadero v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 68
Cal.App.4th 445, 483 (1998).

Defendants argue that Leitner's breach of fiduciary duty claim
must be dismissed because she has not adequately alleged the
existence of a fiduciary duty. Members of a joint venture owe
each other fiduciary duties. See, e.g., Weiner v. Fleischman,
54 Cal.3d 476, 483 (1991) (“Like partners, joint venturers are
fiduciaries with a duty of disclosure and liability to account
for profits”); Cleveland v. Johnson, 209 Cal.App.4th 1315,
1339 (2012) (“[E]xamples of relationships that impose a
fiduciary obligation to act on behalf of and for the benefit
of another are ‘a joint venture, a partnership, or an agency’
”); Pellegrini v. Weiss, 165 Cal.App.4th 515, 524 (2008)
(“[P]artners or joint venturers have a fiduciary duty to act with
the highest good faith towards each other regarding affairs
of the partnership or joint venture”); BT–I v. Equitable Life

Assurance Society of the United States, 75 Cal.App.4th 1406,
1410 (1999) (“Partnership is a fiduciary relationship, and
partners are held to the standards and duties of a trustee in

their dealings with each other”). 68

68 “The distinction between joint ventures and
partnerships is not sharply drawn. A joint venture
usually involves a single business transaction,
whereas a partnership may involve ‘a continuing
business for an indefinite or fixed period of
time.’ Yet a joint venture may be of longer
duration and greater complexity than a partnership.
From a legal standpoint, both relationships are
virtually the same. Accordingly, the courts freely
apply partnership law to joint ventures when
appropriate.” Weiner, 54 Cal.3d at 482 (citing (9 B.
Witkin, SUMMARY OF CAL. LAW, Partnership,
§ 17, at p. 416 (italics deleted)).

“A joint venture is an undertaking by two or more persons
jointly to carry out a single business enterprise for profit.”
Goodworth Holdings Inc. v. Suh, 239 F.Supp.2d 947, 956
(N.D. Cal. 2002) (citing Weiner, 54 Cal.3d at 482). “Under
California law, a joint venture exists if there is an agreement
between the parties under which they have a ‘joint interest,
in a common business undertaking, an understanding as to
the sharing of profits and losses, and a right of joint control.’
” Id. (citing Connor v. Great Western Savings and Loan
Association, 69 Cal.2d 850, 863 (1968)); see also 580 Folsom
Associates v. Prometheus Development Co., 223 Cal.App.3d
1, 14–16 (1990) (“The elements necessary for [the] creation
[of a joint venture] are: (1) joint interest in a common
business; (2) with an understanding to share profits and
losses; and (3) a right to joint control”).

*6  Defendants argue that Leitner has not adequately alleged
the existence of a joint venture. They assert that in its
order dismissing Leitner's second amended complaint, the
court concluded that she had failed adequately to plead the
existence of a joint venture, and that her new allegations do
not remedy the deficiencies in the second amended complaint

cited in the court's order. 69  The court previously dismissed
Leitner's breach of fiduciary duty claim because she had not
alleged that the Family was run as a business for profit or that
she had an equal say in how the assets of the Family were
used. It stated:

“Although Leitner alleges that she owned an equal share
of the Family's accumulated assets, she has pled that she
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did not have control over the funds, and that defendants
chose when and how to spend them. Additionally, Leitner
has not alleged that she had an equal role (or any role,
for that matter) in managing and controlling the Family's

affairs.” 70

The court granted Leitner leave to amend, however,
concluding that she might be able to plead additional facts that
would support a finding that a joint venture existed. Leitner

contends that she has added sufficient factual allegations. 71

The court cannot agree. The additional allegations Leitner
has included in the third amended complaint reference in
conclusory fashion the fact that Family members' money was
pooled together so that it could be “invested to generate
additional money,” and that each member was entitled “to an
equal share” of the pooled assets that was to be calculated
by dividing the value of the pooled assets by the number
of family members who had contributed as of the time of

the distribution. 72  She also alleges that she “delegated [the]
control she had in the [ ] joint venture to [defendants] by

way of, among other things Powers of Attorney.” 73  These
new allegations do not suffice plausibly to plead the existence
of a joint venture under California law. While the purpose
of a joint venture can be the investment of money and

generation of profit therefrom, 74  Leitner has not alleged
facts that indicate plausibly that she had any right to exercise
joint control over such a venture. Leitner contends that she
delegated control over the joint venture to defendants by,
“among other things,” executing powers of attorney. It is true
that members of a joint venture can delegate their right to
exercise joint control over the affairs of the venture. Orosco
v. Sun–Diamond Corp., 51 Cal.App.4th 1659, 1666 (1997)
(“the members must have joint control over the venture (even
though they may delegate it)”). Leitner, however, alleges
no facts indicating that she had any control to delegate—
let alone that she had joint control with defendants. Rather,
her allegations establish that she had no control over the
Family's financial expenditures or the conduct of its internal
financial affairs, and that she and other Family members were
entirely subservient to Kumar. Leitner alleges, for example,
that members of the Temple assigned to manage the profit-
making real estate and personal property businesses of the
Family were “subjected to abuse, exploitation, and ... forced

into de facto slavery.” 75  She asserts that she herself was
subjected to more than 33 years “of servitude, rape, beatings,
humiliation, intimidation, injuries, agony, mental torture,
physical labor and torture, daily psychological abuse, and
emotional turmoil, through the use of drugs, force, threat

of force, propaganda, torture, imprisonment, punishment,
economic pressure, starvation, brainwashing, indoctrination

under ‘cleansing’ pretenses, and other means.” 76  She alleges
the ways in which Kumar “demonstrated his dominance [and]
control” over her, including by physical violence, and asserts
that defendants prevented her in later years from leaving the

Family property. 77  Leitner also expressly alleges that Kumar
singlehandedly “instruct[ed] and control[led] the Temple and

‘Family’ accounts.” 78

69 Motion at 7.

70 Order at 33.

71 Opposition at 5.

72 TAC, ¶¶ 60, 70, 98, 154, 167.

73 Id., ¶¶ 61, 72, 100, 156, 169.

74 Leitner alleges, for example, that using monies
collected from its members, the Family purchased
and controlled hundreds of acres of real estate
valued in the millions. (Id., ¶ 22.)

75 Id., ¶ 23.

76 Id., ¶ 17.

77 Id., ¶¶ 28, 32, 34.

78 Id., ¶ 51.

*7  In the face of such allegations, the conclusory assertion
that Leitner “delegated [the] control she had in the [ ]
joint venture to [defendants] by way of, among other things

Powers of Attorney” 79  does not suffice to plead that she
had joint control over the alleged business affairs of the
Family. See, e.g., Billups v. Tiernan, 11 Cal.App.3d 372,
379 (1970) (“[S]ome degree of participation by partners in
management and control of the business is one of the primary
elements of partnership. Mere common ownership of property
or common interest in a business does not of itself establish
a partnership”); see also Orosco, 51 Cal.App.4th at 1666
(“It is true, as appellant argues at length, that the members
can meet these requirements in many different ways. In the
present case, however, there is not a shred of evidence that
any entity other than Sun–Maid has any control over the
production of raisins, or indeed that Sun–Maid would have
to answer to Sun–Diamond or the owner-cooperatives if it
decided to completely withhold raisins from the market for a

EXHIBIT Z - PAGE 301
WESTLAW 

Case 2:19-ap-01383-SK    Doc 305-1    Filed 07/09/21    Entered 07/09/21 10:48:30    Desc
Appendix     Page 301 of 446



Leitner v. Sadhana Temple of New York, Inc., Not Reported in Fed. Supp. (2014)
2014 WL 12588643

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 8

season or until the raisins brought a particular price”); Bank of
California v. Connolly, 36 Cal.App.3d 350, 364 (1973) (“An
essential element of a partnership or joint venture is the right
of joint participation in the management and control of the
business. Absent such right, the mere fact that one party is to
receive benefits in consideration of services rendered or for
capital contribution does not, as a matter of law, make him
a partner or joint venturer”); De Brum's Estate v. Soares, 26
Cal.App.2d 319, 325 (1938) (holding that joint ownership of
land was not sufficient to establish that a partnership existed).
As a result, Leitner's allegations are insufficient to plead that
she and defendants were members of a joint venture for profit.
Consequently, she has not adequately alleged that defendants
owed her a fiduciary duty, and her breach of fiduciary duty
claim must be dismissed.

79 Id., ¶¶ 61, 72, 100, 156, 169.

D. Whether Leitner's Conversion Claim Must Be
Dismissed

“Conversion is the wrongful exercise of dominion over the
property of another. The elements of a conversion [claim]
are [1] the plaintiff's ownership or right to possession of the
property at the time of the conversion; [2] the defendant's
conversion by a wrongful act or disposition of property
rights; and [3] damages.” Farmers Ins. Exchange v. Zerin, 53
Cal.App.4th 445, 451 (1997) (quoting Oakdale Village Group
v. Fong, 43 Cal.App.4th 539, 543–44 (1996)). Conversion
claims are subject to a three-year statute of limitations. See
CAL. CODE CIV. PROC. § 338(c) (setting a three-year
statute of limitations on “action[s] for taking, detaining, or
injuring any goods or chattels”); AmerUS Life Insurance Co.
v. Bank of America, N.A., 143 Cal.App.4th 631, 639 (2006)
(“Under Code of Civil Procedure, section 338, subdivision
(c), which applies to the conversion of personal property,
there is a three-year limitations period for 'action[s] for taking,
detaining, or injuring any goods or chattels”). The claim
accrues on the date the property is taken. Bono v. Clark, 103
Cal.App.4th 1409, 1433 (2002) (“The statute of limitations
for conversion is triggered by the act of wrongfully taking
property”); Strawberg v. Odyssey Group, Inc., 51 Cal.App.4th
906, 915–16 (1996) (“[I]t is the act of wrongfully taking the
property which triggers the statute of limitations”).

Defendants argue that Leitner's conversion claim is
substantively inadequate because Leitner has not alleged the

specific funds that were converted. 80  “Money cannot be
the subject of a cause of action for conversion unless there
is a specific, identifiable sum involved, such as where an

agent accepts a sum of money to be paid to another and fails
to make the payment.” McKell v. Washington Mutual, Inc.,
142 Cal.App.4th 1457, 1491 (2006). “[I]t is not necessary
[however,] that each coin or bill be earmarked. When an
agent is required to turn over to his principal a definite sum
received by him on his principal's account, the remedy of
conversion is proper.” Haigler v. Donnelly, 18 Cal.2d 674,
681 (1941). “Thus simply identifying how much has been
converted by the other side is sufficient to survive a motion to
dismiss.” Trustees of Southern California Pipe Trades Health
and Welfare Trust Fund v. Temecula Mechanical, Inc., 438
F.Supp.2d 1156, 1171 (C.D. Cal. 2006).

80 Motion at 9–10.

Leitner's third amended complaint does not adequately allege
a conversion claim. Leitner pleads that she contributed
“approximately” $2,000,000 worth of labor, income, and
inheritance to defendants in exchange for an equal share
of the Family's accumulated assets upon retirement; it is
not the amount of money she contributed that defendants
purportedly converted, however, but the amount of the equal
share of the pooled assets to which she was entitled upon
retirement. To the extent she contends that $2,000,000 is
her “equal share” of the Family's accumulated assets, other
allegations render the claim implausible. Leitner estimates
that the Family had between $15,000,000 and $30,000,000
in assets in 2012 when she turned 65, and “believes” there

were fifteen Family members at that time. 81  She pleads no
other facts concerning the amount of her share. Accordingly,
even accepting as true her belief that there were 15 Family
members at the time she turned 65, the approximate value
of her share of the Family assets was between one to two
million dollars. An amount varying by up to a million dollars
is not specific enough to state a conversion claim. Leitner's
conversion claim must therefore be dismissed. See PCO,
Inc. v. Christensen, Miller, Fink, Jacobs, Glaser, Weil &
Shapiro, LLP, 150 Cal.App.4th 384, 397 (2007) (holding
that plaintiffs had stated a conversion claim by alleging that
defendants converted 10 duffel bags containing $500,000
each, but affirming the entry of summary judgment for
defendants because the evidence showed there could have
been 8 to 18 bags of money containing between $250,000
and $500,000 each, and stating “[t]he evidence of the sum
removed from Laing's residence reflects amounts varying
by millions of dollars”); Vu v. California Commerce Club,
Inc., 58 Cal.App.4th 229, 235 (1997) (“The trial court also
properly granted summary judgment on the causes of action
for conversion and conspiracy to commit it. The subject of
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these causes of action, and the damages alleged in them,
once again were the funds plaintiffs lost. But neither by
pleading nor responsive proof did plaintiffs identify any
specific, identifiable sums that the club took from them.
That rendered the generalized claim for money not actionable
as conversion”); Software Design & Application, Ltd. v.
Hoefer & Arnett, Inc., 49 Cal.App.4th 472, 485 (1996)
(holding that appellants could not state a claim for conversion
where money “came into the partnership accounts over time,
[and] in various sums”); see also Temecula Mechanical, 438
F.Supp.2d at 1171 (dismissing a conversion claim where “the
complaint nowhere identifies how much money defendants
failed to remit for its employees['] union dues. Indeed, the
complaint itself notes that the amount in unremitted union
dues is ‘unknown’ ”).

81 TAC, ¶ 1, 120.

E. Whether Leitner's Elder Abuse Claim Must Be
Dismissed

*8  In its prior order, the court dismissed Leitner's claim for
elder abuse under California law, observing that she did not

allege she was an elder as defined by that law. 82  Leitner's
third amended complaint pleads only that defendants violated

Oregon Revised Statute § 124.110. 83  Under Oregon law, “
‘[e]lderly person’ means a person 65 years of age or older.”
OR. REV. STATS. § 124.100(1)(a). Section 124.110 states
that

“[a]n action may be brought ... for financial abuse ... [w]hen
a vulnerable person requests that another person transfer
to the vulnerable person any money or property that the
other person holds or controls and that belongs to or is
held in express trust, constructive trust or resulting trust
for the vulnerable person, and the other person, without
good cause, either continues to hold the money or property
or fails to take reasonable steps to make the money or
property readily available to the vulnerable person when:
(A) The ownership or control of the money or property was
acquired in whole or in part by the other person or someone
acting in concert with the other person from the vulnerable
person; and (B) The other person acts in bad faith, or knew
or should have known of the right of the vulnerable person
to have the money or property transferred as requested or
otherwise made available to the vulnerable person.” OR.
REV. STATS. § 124.110(1)(b).

Defendants contend that the court must dismiss Leitner's
claim because choice of law principles dictate that California
law applies.

82 Order at 39–40. Specifically, the court noted that
California law requires that a plaintiff alleging
elder abuse be a resident of California. See CAL.
WELF. & INST. CODE § 15610.27 (defining
“elder” as “any person residing in this state,
65 years of age or older”). There were no
allegations in the second amended complaint that
Leitner currently resided in California (indeed,
she alleged Oregon citizenship) and the court
thus dismissed her California claim. In the third
amended complaint, Leitner has abandoned her
elder abuse claim premised on California law; she
now claim elder abuse solely under Oregon law.
(See TAC, ¶¶ 123–24.)

83 SAC, ¶ 154.

A federal court sitting in diversity must generally apply the
substantive law of the forum state, including its choice-of-law
rules. See Gurvey v. Legend Films, Inc., No. 09–CV–942–IEG
(JMA), 2010 WL 55889, *4 (S.D. Cal. Jan. 4, 2010) (citing
Ferens v. John Deere Co., 494 U.S. 516, 524–25 (1990),
Erie R.R. Co. v. Tompkins, 304 U.S. 64, 79–80 (1938), and
Muldoon v. Tropitone Furniture Co., 1 F.3d 964, 966 (9th
Cir. 1993)); see also ABM Industries, Inc. v. Zurich American
Ins. Co., No. C 05–3480 SBA, 2006 WL 2595944, *10 (N.D.
Cal. Sept. 11, 2006) (“The Court must apply California choice
of law rules in this case, a diversity jurisdiction case: ‘It is
well-settled that in diversity cases federal courts must apply
the choice-of-law rules of the forum state,’ ” citing Estate of
Darulis v. Garate, 401 F.3d 1060, 1062 (9th Cir. 2005)). See
also Strassberg v. New England Mut. Life Ins. Co., 575 F.2d
1262, 1263 (9th Cir. 1978) (“The district court, exercising
diversity jurisdiction, was obliged to apply the law of the State
of California, including the choice of law rules of the forum
state,” citing Klaxon Co. v. Stentor Elec. Manufacturing Co.,
313 U.S. 487, 496–97 (1941)).

*9  In 1967, the California Supreme Court adopted the
“governmental interest” approach to choice-of-law issues.
See Gurvey, 2010 WL 55889 at *13 (citing Reich v. Purcell,
67 Cal.2d 551, 554 (1967), and Hurtado v. Superior Court,
11 Cal.3d 574, 579–80 (1974)); see also Strassberg, 575
F.2d at 1263–64 (“California conflicts law has developed
significantly since the original enactment of California Civil
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Code § 1646, which in substance provides that a contract is
to be interpreted according to the law and usage of the place
where it is to be performed, or, if no place of performance is
indicated, according to the law of the place where the contract
was made. Under the leadership of former Chief Justice Roger
Traynor, the California law moved away from a mechanical
choice of law process to employ the ‘governmental interest
analysis’ approach”). This approach requires “analysis of the
respective interests of the states involved.” Gurvey, 2010 WL
55889 at *13 (citing Hurtado, 11 Cal.3d at 579).

Analysis of choice of law under the governmental interest
approach involves a three-step analysis. “First, the court
determines whether the relevant law of each of the potentially
affected jurisdictions with regard to the particular issue in
question is the same or different. Second, if there is a
difference, the court examines each jurisdiction's interest in
the application of its own law under the circumstances of the
particular case to determine whether a true conflict exists.
Third, if the court finds that there is a true conflict, it carefully
evaluates and compares the nature and strength of the interest
of each jurisdiction in the application of its own law ‘to
determine which state's interest would be more impaired if
its policy were subordinated to the policy of the other state,’
and then ultimately applies ‘the law of the state whose interest
would be the more impaired if its law were not applied.’
” Id. (quoting Kearney v. Salomon Smith Barney, Inc., 39
Cal.4th 95, 107–08 (2006), and citing Paulsen v. CNF Inc.,
559 F.3d 1061, 1080 (9th Cir. 2009)); see also Paulsen, 559
F.3d at 1080 (“To determine the correct choice of law, we
apply a three-step analysis. First, we determine whether the
two concerned states have different laws. Second, we consider
whether each state has an interest in having its law applied to
this case. Finally, if the laws are different and each state has
an interest in having its own law applied, we apply the law of
the state whose interests would be more impaired if its policy
were subordinated to the policy of the other state,” quoting
Havlicek v. Coast–to–Coast Analytical Servs., 39 Cal.App.4th
1844, 1851 (1995)); ABM Industries, Inc., 2006 WL 2595944
at *10–11 (same, quoting Estate of Darulis v. Garate, 401
F.3d 1060, 1062 (9th Cir. 2005), and citing North American
Asbestos Corp. v. Superior Court, 180 Cal.App.3d 902, 905
(1986)).

As a initial matter, therefore, the court must determine
whether a genuine conflict exists between California law,
on the one hand, and Oregon law, on the other hand. The
parties agree that the two states' laws differ. Only California
residents are protected by California's Elder Abuse law, see

CAL. WELF. & INST. CODE15610.27, while Oregon's Elder
Abuse law has no such residency requirement, see OR.
REV. STATS. § 124.100(1)(a). The court therefore turns to
the second step of the governmental interest analysis, and
analyzes the respective interests of California and Oregon in
having their elder abuse laws applied to this dispute. This is
necessary to determine whether a true conflict exists.

To conduct this analysis, the court evaluates “whether the ...
interests the rule is designed to protect will be significantly
furthered by its application to the case at hand. Generally, the
preference is to apply California law, rather than choose the
foreign law as a rule of decision. Therefore, if application of
a foreign decisional rule will not significantly advance the
interests of the foreign state, a California court will conclude
that the conflict is ‘false’ and apply its own law.” Strassberg,
575 F.2d at 1264 (citing Hurtado, 11 Cal.3d at 580); Reich,
67 Cal.2d at 556. “In determining which state has the stronger
interest in having its law applied, the court gives considerable
weight to the following two factors: (1) the residence of the
defendants and (2) the forum.” See Gurvey, 2010 WL 55889
at *13 (citing Ledesma v. Jack Stewart Produce, Inc., 816 F.2d
482, 485 (9th Cir. 1987), Nogart v. Upjohn Corp., 21 Cal.4th
383, 395 (1999), and Ashland Chem. Co. v. Provence, 129
Cal.App.3d 790, 794 (1982)).

*10  Here, each of the individual defendants allegedly

resides in Los Angeles County, California. 84  Kumar
purportedly resides in Los Angeles and has other addresses

“throughout the United States except Oregon.” 85  The Temple
is allegedly a New York corporation with its principal place

of business in Los Angeles, California. 86  California is also
plaintiff's chosen form. Contrary to defendants' contention,
however, the dispute concerns events that took place after
Leitner “escaped” from the Family. Leitner's elder abuse
claim is premised on defendants' refusal to pay her an equal
share of the Family assets. Defendants purportedly promised
to pay her these assets when she turned 65, and she alleges that
she demanded payment after she turned 65 on November 27,

2012. 87  At that time, based on her jurisdictional allegations,

it appears she lived in Oregon; not California. 88  Leitner
confirms this in her opposition, arguing that she moved
to Oregon to escape defendants; defendants, for their part,
concede that Leitner requested distribution of her requirement

funds while she lived in Oregon. 89  Although Leitner has not
identified any strong interest Oregon has in the resolution
of her dispute with defendants, California recognizes that
states have an interest in providing compensation to their
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residents. See Arno v. Club Med Inc., 22 F.3d 1464, 1468
(9th Cir. 1994) (“California claims an interest in providing
compensation to its residents”). Given the lack of detailed
briefing, the court is unable readily to determine whether there
is a true conflict between California and Oregon law in this
case. Assuming arguendo, however, that there is, it is clear
that Oregon law prevails when a comparative impairment
analysis is undertaken.

84 TAC, ¶¶ 5–8.

85 Id., ¶ 5.

86 Id., ¶ 4.

87 Id., ¶ 123.

88 Id., ¶ 3 (Leitner is citizen of Oregon); ¶ 57 (noting
that Leitner left the temple in 2003).

89 Opposition at 12; Reply at 5.

At all times relevant to her elder abuse claim, Leitner was
an Oregon resident. This is because her injury did not, and
indeed could not, have occurred until she turned 65. See OR.
REV. STATS. § 124.100(1)(a) (“ ‘Elderly person’ means a
person 65 years of age or older”). Section 124.110 states that
“[a]n action may be brought ... for financial abuse ... [w]hen a
vulnerable person requests that another person transfer to the
vulnerable person any money or property that the other person
holds or controls and that belongs to or is held in express trust,
constructive trust or resulting trust for the vulnerable person,
and the other person, without good cause, either continues
to hold the money or property or fails to take reasonable
steps to make the money or property readily available to
the vulnerable person.” This statute was purportedly violated
when defendants refused to pay Leitner an equal share of
the pooled assets. Compare Hoffart v. Wiggins, No. 08–
CV–46, 2010 WL 816915, *10 (E.D. Tex. Jan. 30, 2010),
report and recommendation adopted in relevant part, No.
08–CV–46, 2010 WL 816863 (E.D. Tex. Mar. 3, 2010)
(concluding that plaintiff's financial injury, for purposes of an
Oregon elder abuse claim, occurred entirely in Texas, where
plaintiff resided in Texas and relied on defendant's investment
representations in Texas, despite the fact that the funds
were sent to and invested in Oregon), aff'd in relevant part
406 Fed. Appx. 834 (5th Cir. 2010). “California recognizes
that ‘with respect to regulating or affecting conduct within
its borders, the place of the wrong has the predominant
interest.’ ” Mazza v. Am. Honda Motor Co., 666 F.3d 581,
593 (9th Cir. 2012) (quoting Hernandez v. Burger, 102

Cal.App.3d 795, 802 (1980)); McCann v. Foster Wheeler
LLC, 48 Cal.4th 68, 97–98 (2010) (“California choice-of-law
cases ... continue to recognize that a jurisdiction ordinarily
has ‘the predominant interest’ in regulating conduct that
occurs within its borders ... and in being able to assure
individuals and commercial entities operating within its
territory that applicable limitations on liability set forth in
the jurisdiction's law will be available to those individuals
and businesses in the event they are faced with litigation in
the future”). Based on the facts alleged, Leitner was injured
in Oregon, while she was a Oregon resident, albeit at the
hands of California defendants. As a consequence, failure
to apply Oregon law would significantly impair Oregon's
interest. See McCann, 48 Cal.4th at 97 (“In light of the
relevant facts of this case, we conclude that a failure to
apply Oklahoma law would significantly impair Oklahoma's
interest. The conduct for which plaintiff contends Foster
Wheeler should be held liable—plaintiff's alleged exposure
to asbestos during the application of insulation to a boiler
designed and manufactured by Foster Wheeler—occurred in
Oklahoma in 1957, at a time when plaintiff was present in
Oklahoma and was an Oklahoma resident”); see also Holt
v. Globalinx Pet, LLC, No. CV 13–0041 DOC–JPRx, 2013
WL 3947169, *10–11 (C.D. Cal. July 30, 2013) (concluding
that Texas law applied to a breach of express warranty claim
because the injury occurred in Texas, while plaintiff was a
Texas resident, and as a result of goods allegedly purchased
in Texas); Hoffart, 2010 WL 816915, *10 (holding that
elder abuse injury occurred in Texas where plaintiff lived,
and deciding on that basis that Texas law—not Oregon law
should applied); Denham v. Farmers Ins. Co., 213 Cal.App.3d
1061, 1067 (1989) (applying Nevada law—the “law of the
place of the wrong”—instead of California law, and noting
that “California's only link to [the] case [was] appellants'
California residence”). Accordingly, choice of law principles
dictate that Oregon law governs Leitner's elder abuse claim.
For that reason, defendants' motion to dismiss Leitner's elder
abuse claim based on choice of law is denied.

*11  Defendants next contend that Leitner's elder abuse claim
must be dismissed because she failed to serve a copy of the
complaint on the state attorney general within thirty days as
required by statute. See OR. REV. STAT. § 124.100(6) (“A
person commencing an action under this section must serve
a copy of the complaint on the Attorney General within 30
days after the action is commenced”). Oregon courts have
dismissed elder abuse claims for failure to serve the attorney
general. See Fadel v. El–Tobgy, 245 Or. App. 696, 708 (2011)
(noting that the trial court dismissed an elder abuse claim for
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failure to comply with § 124.100(6)). Under an analogous

statute, former ORS 107.040(2), 90  which required service on
the district attorney in divorce proceedings, failure to serve
the district attorney was held to be a jurisdictional defect that
rendered a decree void. See, e.g., Kelso v. Kelso, 254 Or.
130, 458 P.2d 448 (1969). More recently, in Warren v. City
of Canby, 56 Or. App. 230, 233–34 (1982), the court held
“that service on the Attorney General in an action seeking a
declaration that a statute is unconstitutional [ (as required by

Or. Rev. Stat. § 28.110) ] 91  is a condition precedent to the trial
court's proceeding to final disposition of the case” because
“[t]o hold otherwise would not only ignore the clear mandate
of the statute, but would render that section meaningless.”

90 Former ORS 107.040(2) provided: “(2) The court
shall not hear or determine any suit for a divorce
until service has been made upon the district
attorney as provided in this section, except where
the district attorney or his duly appointed deputy
waives the provisions of this section by appearing
in person at the trial of the cause or by written
acknowledgment of service waiving time for his
appearance therein....” See Warren v. City of Canby,
56 Or. App. 230, 233 n.3 (1982).

91 Section 28.110 provides: “When declaratory relief
is sought, all persons shall be made parties
who have or claim any interest which would be
affected by the declaration, and no declaration
shall prejudice the rights of persons not parties to
the proceeding. In any proceeding which involves
the validity of a municipal charter, ordinance or
franchise, the municipality affected shall be made
a party, and shall be entitled to be heard, and if the
constitution, statute, charter, ordinance or franchise
is alleged to be unconstitutional, the Attorney
General of the state shall also be served with a copy
of the proceeding and be entitled to be heard.” See
OR. REV. STAT. § 28.110.

The same appears to be true here. The Oregon legislature
included a requirement that the attorney general be served
with a copy of any complaint alleging elder abuse under
Oregon law. Thus, failure to serve the attorney general
prohibits the court from proceeding to final disposition. See
id.; accord Fadel, 245 Or. App. at 708 (noting that the trial
court dismissed an elder abuse claim for failure to comply
with § 124.100(6)). Defendants, however, cannot simply
assert at the motion to dismiss stage that Leitner failed

to serve the attorney general. Leitner's complaint contains
no allegations as to whether or not service was effected.
Defendants' bare contention that Leitner failed to serve the
attorney general is therefore insufficient to warrant dismissal
of her elder abuse claim at this time. For this reason as well,
the court denies defendants' motion to dismiss Leitner's elder
abuse claim under Oregon law.

F. Whether Leitner's IIED Claim Must Be Dismissed
Defendants contend that Leitner has simply realleged facts the
court already found insufficient to support equitable tolling
of the statute of limitations in its order granting defendants'
motion to dismiss the IIED claim in the second amended
complaint. Accordingly, they contend the claim is time-barred
and must be dismissed, or alternatively, stricken. To state
an IIED claim under California law, a plaintiff must allege
“(1) that the defendant's conduct was outrageous, (2) that
the defendant intended to cause or recklessly disregarded
the probability of causing emotional distress, and (3) that
the plaintiff's severe emotional suffering was (4) actually
and proximately caused by defendant's conduct.” Austin v.
Terhune, 367 F.3d 1167, 1172 (9th Cir. 2004). IIED claims
are subject to a two-year statute of limitations. See CAL.
CODE CIV. PROC. § 335.1 (providing a two-year statute
of limitations for “[a]n action for assault, battery, or injury
to ... an individual caused by the wrongful act or neglect
of another”); Pugliese v. Superior Court, 146 Cal.App.4th
1444, 1450 (2007) (“Causes of action for assault, battery and
intentional infliction of emotional distress are governed by
the two-year statute of limitations set forth in Code of Civil
Procedure section 335.1”); see also Healy v. MCI Worldcom
Network Service, Inc., No. Civ.S–02–1575LKK/DAD, 2005
WL 1837148, *13 (E.D. Cal. Aug. 2, 2005) (“The Ninth
Circuit has explained that an IIED claim is classified as a
personal injury claim. Under California law, personal injury
claims are subject to a two-year limitations period”). The
claim accrues “once plaintiff suffers severe emotional distress
as a result of outrageous conduct on part of defendant.” Id.;
see also Johnson v. Lucent Technologies Inc., 653 F.3d 1000,
1008 (9th Cir. 2011) (“Under California law, an IIED claim
accrues ‘when the harm is inflicted’ ”).

*12  In her opposition, Leitner abandons her IIED claim
against Aschner, Carson and Thompson to the extent it is

based on alleged physical and mental abuse. 92  She contends,
however, that her IIED claim against Kumar should be
permitted to proceed because he should be estopped from
asserting the statute of limitations due to his physical and
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psychological abuse of her. Leitner cites paragraphs 57,
68, 109, 121, 151, 165, and 180 of the third amended
complaint, which allege that Kumar tortured, drugged,
beat, indoctrinated, raped, and physically and mentally
abused her for three decades “intentionally to prohibit [her]
from questioning or challenging [defendants], leaving [her]

mentally incapable of bringing suit.” 93

92 Opposition at 14 (agreeing to strike certain
allegations from the complaint).

93 Opposition at 15 (citing TAC, ¶¶ 57, 68, 109, 121,
151, 165, 180). Each paragraph recites the same
allegation.

“In order to assert equitable estoppel, the following four
elements must be present: (1) the party to be estopped must
be apprised of the facts; (2) he must intend that his conduct be
acted on, or must so act that the party asserting estoppel had
a right to believe it was so intended; (3) the party asserting
estoppel must be ignorant of the true state of facts; and (4)
he must rely upon the conduct to his injury.” Sofranek v.
Merced County, 146 Cal.App.4th 1238, 1250 (2007) (citing
Kleinecke v. Montecito Water District, 147 Cal.App.3d 240,
245–46 (1983)). In addressing whether a defendant should be
estopped from asserting the statute of limitations as a defense,
the California Supreme Court has held that “estoppel may ...
be invoked when there are acts of violence or intimidation
that are intended to prevent the filing of a claim.” John R. v.
Oakland Unified School, 48 Cal.3d 438, 445 (1989).

In her second amended complaint, Leitner alleged that the
mere fact Kumar purportedly beat, raped, and abused her
estopped him from raising the defense. The court found that
this allegation was insufficient to warrant equitable tolling.
In her third amended complaint, Leitner alleges that Kumar
engaged in such conduct “intentionally to prohibit [her] from

questioning or challenging [him].” 94  This would appear to be
sufficient to plead Kumar engaged in acts of violence intended
to prevent Leitner from filing suit while she was a member of
the Family. “In assessing the propriety of applying equitable
estoppel, [however,] the court must assess whether any threats
occurred, ‘when the effect of any such threats ceased, [and]
whether plaintiffs acted within a reasonable time after the
coercive effect of the threats had ended.’ ” Tarantino v. City
of Concord, No. CV–12–00579 JCS, 2013 WL 3722476,
*14 (N.D. Cal. July 12, 2013). Thus, as the John R. court
recognized, a plaintiff cannot rely on estoppel if ample time

remains to take action after the circumstances inducing delay
cease to exist. 48 Cal.3d at 445–46.

94 TAC, ¶ 121.

Leitner left the Family in 2003. She had two years within
which to bring her claim after she departed, and she does
not allege that during that time, any defendant abused her
or contacted her. As respects the period between 2003 and
2012, when she turned 65, Leitner alleges only that Kumar
should be estopped from asserting the statute of limitations
because he promised to pay her an equal share of the assets

when she turned 65. 95  While, if Leitner pled that defendants
promised not to raise the statute of limitations in exchange
for her forbearance, this might suffice to plead that Kumar
and other defendants are estopped to assert the statute of
limitations with respect to claims alleging that they failed
to pay Leitner an equal share of the pooled assets, see, e.g.,
Furlong Enterprises v. Van Bebber, No. C065413, 2011 WL
2681907 (Cal. App. July 11, 2011) (Unpub. Disp.) (“[A]
debtor's promise to pay does not of itself warrant an estoppel.
Generally, a mere promise by a defendant to pay, without
more, even though relied upon by the plaintiffs, will not
suffice, except where the promise to pay has been made
on condition that the plaintiff not sue” (internal quotation

marks and citations omitted)); 96  United States Casualty Co.
v. Industrial Accident Commission, 122 Cal.App.2d 427, 433
(1954) (“a mere request for delay, in the absence of a promise
or agreement not to plead” statute of limitations does not
suffice), the damages Leitner seeks on her IIED claim are
completely independent of the monies she is purportedly
owed. The only other explanation Leitner offers for her
failure to sue during the period from 2003 to 2012 is the
psychological abuse she suffered “prevented her from having

the ability to bring this action ... until now.” 97

95 TAC, ¶¶ 57, 68, 109, 121, 151, 165, 180.

96 “Although the court is not bound by unpublished
decisions of intermediate state courts, unpublished
opinions that are supported by reasoned analysis
may be treated as persuasive authority.” Scottsdale
Ins. Co. v. OU Interests, Inc., No. C 05–313 VRW,
2005 WL 2893865, *3 (N.D. Cal. Nov. 2, 2005)
(citing Employers Ins. of Wausau v. Granite State
Ins. Co., 330 F.3d 1214, 1220 n. 8 (9th Cir. 2003)
(“[W]e may consider unpublished state decisions,
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even though such opinions have no precedential
value”)).

97 TAC, ¶ 18.

*13  As the court noted in its order dismissing Leitner's
second amended complaint, under California Code of Civil
Procedure § 352, if a plaintiff “is, at the time the cause of
action accrued either under the age of majority or insane, the
time of the disability is not part of the time limited for the
commencement of the action.” CAL. CODE CIV. PROC. §
352. Under § 352, “a plaintiff is ‘insane’ if [he or she is]
‘incapable of caring for his [or her] property or transacting
business or understanding the nature or effects of his [or her]
acts.’ ” Alcott Rehabilitation Hospital v. Superior Court, 93
Cal.App.4th 94, 101 (2001) (citing Pearl v. Pearl, 177 Cal.
303, 307 (1918) (last two alterations original)). “The tolling
provision applies even though the plaintiff's insanity is caused
by the wrongful act of the defendant, and the tolling continues
until the plaintiff is restored to sanity.” Feeley v. Southern
Pacific Transportation Co., 234 Cal.App.3d 949, 952 (1991).

While Leitner alleges that she suffered anxiety and post-

traumatic stress disorder as a result of defendants' conduct, 98

these conditions alone do not meet the statutory definition of
insanity. In fact, in Snyder v. Boy Scouts of America, Inc.,
205 Cal.App.3d 1318, 1324 (1988), the California Court of
Appeal considered a plaintiff's contention that he suffered
post-traumatic stress disorder as a result of being molested
by defendant, and that this had rendered him insane. The
court concluded that “ ‘post-traumatic syndrome’ does not
constitute insanity under [§ 352].” Id. More than allegations
of a psychological disorder are required to plead insanity
adequately. Indeed, courts have held that even some plaintiffs
with schizophrenia are not insane for purposes of § 352.
See Elliott v. Janssen Pharmaceuticals, Inc., No. CV 13–
00743 DMG (MRWx), 2013 WL 6622614, *4 n. 3(C.D. Cal.
Dec. 13, 2013) (holding that plaintiff's schizophrenia was
not sufficient to toll the statute of limitations under § 352
because plaintiff's physician stated that he “ ‘was one of the
highest functioning patients with schizophrenia’ he had ‘ever
treated’ ” and because plaintiff lived in his own apartment and
had obtained part-time employment as a bookkeeper); Gamba
v. Woodford, No. CIV S–05–1285 MCE JFM P, 2007 WL
2481746, *3 (E.D. Cal. Aug. 29, 2007) (holding that plaintiff
had not adduced sufficient evidence to raise triable issues of
fact concerning insanity where, although he documented that
he suffered from chronic paranoid schizophrenia and had been
involuntarily medicated numerous times over the years, the
documentation did not demonstrate that he had been insane

for the entire ten-year period during which he failed to raise
his claims, and noting that “[p]laintiff has not explained how
he could be continuously suffering from insanity in light of his
activities in this and the [sixteen] other cases he filed since the
incident at issue and the filing of this complaint”). The inquiry
focuses, rather, on whether the condition renders plaintiff
incapable of caring for her property, transacting business, or
understanding the nature or effects of her acts.

98 Id., ¶ 90.

Leitner's amended complaint does not allege that her mental
incapacity was so severe that she was incapable of caring
for her property, transacting business, or understanding the
nature or effects of her acts at all times between her departure
from the Family in 2003 and October 25, 2013, the date she
filed this lawsuit. Consequently, she has failed plausibly to
plead that she was insane at the time she left the Family in
2003 and that such insanity continued until two years prior
to the date she filed this action. See Morris v. Petersen, No.
C 12–2480 YGR (PR), 2013 WL 557022, *2 (N.D. Cal. Feb.
12, 2013) (holding that plaintiff had not adequately alleged
that the statute of limitations should be tolled due to insanity
because “[i]n order to make a sufficient showing, Plaintiff
must provide specific details as to the nature and length of
his disability”); Gamba, 2007 WL 2481746 at *3 (denying
plaintiff's motion for summary judgment because he “failed
to establish that he was unable to take care of his property or
transact business, or understand the nature or effects of his
acts, for the entire ten year period” between accrual of his
cause of action and the filing of his lawsuit).

*14  For all of these reasons, the court concludes that
Leitner's IIED claim against Kumar is time-barred and must
be dismissed.

G. Whether Leitner's Involuntary Dissolution and
Accounting Claims Must Be Dismissed

Defendants contend, and the court agrees, that Leitner's claim
for involuntary dissolution and an accounting fail because she
has not alleged the existence of a joint venture. The court
previously found that Leitner had failed adequately to allege
that the Family is a joint venture or that she and defendants
were otherwise joint venturers. An action for involuntary
dissolution necessarily presupposes the existence of a joint
venture to dissolve, as well as some controlling interest in the
venture. See, e.g., CAL. CORP. CODE § 15908.02(a) (“On
application by a partner, a court of competent jurisdiction
may order dissolution of a limited partnership if it is not
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reasonably practicable to carry on the activities of the limited
partnership in conformity with the partnership agreement”);
Hanover v. McCausland, 142 Cal.App.2d 632, 633 (1956)
(discussing fact that plaintiff and defendant entered into a
joint venture and, after trouble developed, plaintiff filed an
action for dissolution and an accounting). Because Leitner
has not alleged the existence of a joint venture, there is no
entity or association to dissolve. The claim must therefore be
dismissed.

As for Leitner's claim for an accounting, “[a] right to an
accounting is derivative; it must be based on other claims.”
Janis v. California State Lottery Comm'n, 68 Cal.App.4th
824, 833 (1998) (citing Union Bank v. Superior Court, 31
Cal.App.4th 573, 593–94 (1995)). See also Nguyen v. JP
Morgan Chase Bank, No. SACV 11–01908 DOC, 2012
WL 294936, *4 (C.D. Cal. Feb. 1, 2012) (“Plaintiff asserts
separate causes of action for accounting, injunctive relief
and unjust enrichment. Courts in California have consistently
classified these claims as remedies and not valid causes of
action”); Batt v. City and County of San Francisco, 155
Cal.App.4th 65, 67, 65 (2007) (an accounting “is not an
independent cause of action but merely a type of remedy,
an equitable remedy at that”); see also Wise v. Wells Fargo
Bank, N.A., 850 F.Supp.2d 1047, 1055 (C.D. Cal. 2012)
(“Accounting is not a valid cause of action and is already
included within Plaintiff's request for relief”). To state a claim
for an accounting, a plaintiff “need only state facts showing
the existence of the relationship which requires an accounting
and the statement that some balance is due the plaintiff.”
Brea v. McGlashan, 3 Cal.App.2d 454, 460 (1934). Because
Leitner has not alleged the existence of a joint venture, she
has not alleged that there is any relationship that entitles her
to an accounting. The claim must therefore be dismissed.

H. Whether Leitner's Claims Against the Temple
Must be Dismissed

In its prior order dismissing all claims against the Temple,
the court explained that Leitner had failed adequately to plead
claims against it because it is an entity and she did not
identify any individual who allegedly made statements on its

behalf. 99  Leitner does not attempt to cure this deficiency by
alleging the names of those individuals who made statements
on behalf of the Temple. Instead, she argues that the third
amended complaint adequately alleges that the Temple is the
alter ego of the other defendants. She asserts that defendants
controlled the Temple and commingled their funds, the funds

of the Family, and the funds of the Temple. 100

99 Order at 28 n.102.

100 TAC, ¶ 162 (“The Temple and the Family are
the alter egos of one another and of Kumar,
Carson, Aschner and Thompson. The Temple
members are the Family members. Kumar, Carson,
Aschner and Thompson dominated, directed,
operated, managed, and controlled the Temple and
the Family, commingled cash and other assets
between the Temple, the Family and themselves,
to minimize the ability of creditors to attach
funds, failed to maintain complete corporate
minutes, and there is no separateness between
the Temple, the Family, and Kumar, Carson,
Aschner and Thompson. Moreover, Kumar,
Carson, Aschner and Thompson used the Family's
(including Leitner['s] ) money to purchase various
Temple properties and to purchase automobiles
for themselves. Kumar, Carson, Aschner and
Thompson funneled money and other assets
through the Temple, in an effort to use the Temple's
non-profit status to evade taxes. Defendants opened
dozens of bank accounts containing approximately
$250,000 each, invested in real property around
the world, and purchased various personal property.
The combined value of the pooled assets of
the Family, whether held in the Family or
its members' names or the Temple's name or
otherwise, is believed to be between $15,000,000
and $30,000,000. Therefore, failure to disregard
the purported separateness of the Temple, Family,
and Kumar, Carson, Aschner and Thompson will
result in fraud and injustice vis-à-vis Leitner”).

*15  Leitner's claim is actually one for outside reverse
veil piercing. This form of veil piercing “occurs when a
third party outsider seeks to reach corporate assets to satisfy
claims against an individual shareholder.” Postal Instant
Press, Inc. v. Kaswa Corp., 162 Cal.App.4th 1510, 1517
(2008). Defendants recognize this, and contend that she has
not adequately allege circumstances that would justify outside
reverse veil piercing under either New York or California

law. 101  They do not, however, provide any analysis of which
state's law should apply.

101 Motion at 18–19.

As noted, a federal court sitting in diversity must generally
apply the substantive law of the forum state, including its
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choice-of-law rules. See Gurvey, 2010 WL 55889 at *4
(citations omitted). Under California's governmental interest
test, the court must first determine whether the law of New
York and California respecting outside reverse veil piercing
differs. See Kearney, 39 Cal.4th at 107–08. The court's review
of the applicable law suggests that there are differences.
California does not permit outside reverse piercing of the
corporate veil. See Postal Instant Press, 162 Cal.App.4th
at 1512 (“Some courts have recognized a variant of the
alter ego doctrine, called third party or ‘outside’ reverse
piercing of the corporate veil, by which the corporate veil
is pierced to permit a third party creditor to reach corporate
assets to satisfy claims against an individual shareholder.
The reasoning of the cases adopting outside reverse piercing
of the corporate veil is flawed, and we join other courts
declining to accept it”); United States v. Boyce, ––– F.Supp.2d
––––, 2014 WL 3973175, *13 (C.D. Cal. July 8, 2014)
(“Because the government's alter ego allegation is an outside
reverse piercing claim, and California courts disapprove of
that doctrine, the court declines to find that Perfect is Joel's
alter ego”); Greiling v. Zahoudanis, No. CV 08–06467 ODW
ANx, 2009 WL 700049, *3 (C.D. Cal. Mar. 13, 2009) (“As
this Court must apply California law, it must reject application
of the outside reverse piercing doctrine in this case”).

New York, by contrast, does permit outside reverse piercing.
See Goya Foods, Inc. v. Unanue, 233 F.3d 38, 43 (1st Cir.
2000) (“Although veil piercing is usually employed to make
an individual or a corporate parent liable for the debts of a
corporation, so-called ‘reverse piercing’ (which makes the
corporation liable for the debts of its owner or parent) is
allowed under New York law where the assets at issue are
held by the target corporation and the liability is that of
the individual who dominates the corporation and is using
it to perpetrate a fraud or wrong,” citing Wm. Passalacqua
Builders, Inc. v. Resnick Developers S., Inc., 933 F.2d 131,
138 (2d Cir. 1991)).

As a result, the court must determine whether there is a
“true conflict.” As noted, this requires evaluating “whether
the ... interests the [other state's decisional] rule is designed to
protect will be significantly furthered by its application to the
case at hand.” Strassberg, 575 F.2d at 1264 (citing Hurtado,
11 Cal.3d at 580). There are no California Supreme Court
or Court of Appeal decisions that directly address choice of
law in the context of alter ego or reverse piercing, nor has
the Ninth Circuit passed on the question. The Second Circuit
has directly addressed the issue, however, and held that the
law of the state of incorporation governs alter ego claims. See

Kalb, Voorhis & Co. v. Am. Fin. Corp., 8 F.3d 130, 132–33 (2d
Cir. 1993) (“The law of the state of incorporation determines
when the corporate form will be disregarded and liability
will be imposed on shareholders: ‘Because a corporation is
a creature of state law whose primary purpose is to insulate
shareholders from legal liability, the state of incorporation has
the greater interest in determining when and if that insulation
is to be stripped away,’ ” citing Soviet Pan Am Travel Effort v.
Travel Committee, Inc., 756 F.Supp. 126, 131 (S.D.N.Y. 1991)
(applying New York choice of law principles).

*16  Several California district courts have addressed the
issue as well, and each has found that the law of the state
of incorporation should be applied, because that state has
a “substantial interest in determining whether to pierce the
corporate veil of one of its corporations.” See Schlumberger
Logelco, Inc. v. Morgan Equipment Co., No. C 94–1776
MHP, 1996 WL 251951, *3 (N.D. Cal. May 3, 1996)
(“In the absence of a controlling choice of law provision,
the court finds that the law of Austria, as the state of
incorporation, governs plaintiffs' alter ego claim”); Sunnyside
Dev. Co., LLC v. Opsys Ltd., No. CV 05–0553 MHP,
2005 WL 1876106, *3 (N.D. Cal. Aug. 8, 2005) (applying
Schlumberger and deciding that British law, as the law of
the state of incorporation, governed alter ego analysis under
California's governmental interest test); see also Oncology
Therapeutics Network Connection v. Virginia Hematology
Oncology PLLC, No. CV 05–3033 WDB, 2006 WL 334532,
*17 (N.D. Cal. Feb. 10, 2006) (“This conclusion is consistent
with cases from our District Court (and those from other
jurisdictions) that support a view that a state has a ‘substantial
interest in determining whether to pierce the corporate veil
of one of its corporations’ ”). The court finds these decisions
persuasive. New York, as the Temple's state of incorporation,
has a substantial interest in determining the nature and extent
to which entities incorporated within its borders can be held
liable. Whatever interest California has in regulating the
conduct of foreign businesses is insubstantial by comparison.
This view accords with that of the Second Circuit, California
district courts that have passed on the question, as well as
Professor Witkin and the Restatement. See 9 B. Witkin,
SUMMARY OF CAL. LAW Corporations, § 237, p. 1004
(10th ed. 2005) (“issues involving matters peculiar to
corporations (e.g., matters involving a corporation's organic
structure or internal administration, share or bond issues) are
determined by the law of the state which, with respect to the
particular issue, has the most significant relationship to the
occurrence and the parties”); RESTATEMENT (SECOND)
OF CONFLICT OF LAWS § 307 (1971) (“The local law
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of the state of incorporation will be applied to determine
the existence and extent of a shareholder's liability to the
corporation ... and to its creditors for corporate debts”). Thus,
the court applies New York law to Leitner's outside reverse
piecing allegations.

To allege a reverse piercing claim under New York law,
a plaintiff must plead: “(1) complete domination of the
corporation by its alleged alter ego, and (2) use of that
domination to commit a fraud or wrong against the plaintiff.”
Id. (citing Morris v. New York State Dep't of Taxation & Fin.,

82 N.Y.2d 135, 141 (N.Y. 1993)). 102  “Conclusory allegations
of ‘alter ego’ status are insufficient to state a claim. Rather,
a plaintiff must allege specifically both of the elements of
alter ego liability, as well as facts supporting each.” Neilson
v. Union Bank of California, N.A., 290 F.Supp.2d 1101,
1116 (C.D. Cal. 2003) (citing In re Currency Conversion
Fee Antitrust Litigation, 265 F.Supp.2d 385, 426 (S.D.N.Y.
2003) (“These purely conclusory allegations cannot suffice
to state a claim based on veil-piercing or alter-ego liability,
even under the liberal notice pleading standard”)). Leitner
alleges that the Temple and the Family “are the alter
egos of one another and of Kumar, Carson, Aschner and
Thompson”; that the “Temple members are the Family
members”; that “Kumar, Carson, Aschner and Thompson
dominated, directed, operated, managed, and controlled the
Temple and the Family, [and] commingled cash and other
assets between the Temple, the Family and themselves, to
minimize the ability of creditors to attach funds”; that the
Temple “failed to maintain complete corporate minutes”; that
Kumar, Carson, Aschner, and Thompson “used the Family's
(including Leitner['s] ) money to purchase various Temple
properties and to purchase automobiles for themselves”;
and finally that Kumar, Carson, Aschner and Thompson
“funneled money and other assets through the Temple in
an effort to use the Temple's non-profit status to evade

taxes.” 103

102 Defendants contend that New York does not permit
veil piercing in the not-for-profit context, and that
their motion should be granted for this reason.
Defendants are incorrect. Under New York law,
the veil of a not-for-profit corporation can be
pierced just as the veil of a for-profit corporation
can. See, e.g., C.H. v. R.H., 846 N.Y.S.2d 560,
568 (N.Y. Sup. Ct. 2007) (“If the court finds at
trial that the nonprofit religious corporation, Grace
Christian Church, is the defendant's alter ego due

to its operational character, then the not-for-profit
religious corporation is subject to the same rules
of law that apply to for-profit corporations, and
therefore the assets of Grace Christian Church shall
be included in the marital estate for purposes of
equitable distribution under the theory of ‘reverse
piercing’ of the nonprofit corporate veil”); see also
United States v. Funds Held in Name or for Ben.
of Wetterer, 899 F.Supp. 1013, 1031–32 (E.D.N.Y.
1995) (holding that a Guatemalan not-for-profit
corporation's veil could be pierced under New
York or Texas law); Shaltiel v. Wildenstein, 733
N.Y.S.2d 400, 401 (App. Div. 2001) (implying
that a French not-for-profit corporation could be
deemed an alter ego under New York law, but
finding plaintiffs' allegations insufficient to support
the claim). This accords with the view of most
courts. See 1 FLETCHER CYC. CORP. § 41.75
(“The mere fact that a corporation is a nonprofit
corporation does not by itself preclude a court
from applying the equitable remedy of piercing the
corporate veil,” collecting cases).

103 TAC, ¶ 162.

*17  The court finds these allegations too conclusory to
plead a plausible reverse piercing claim under Rule 8(a).
Leitner essentially parrots the first element of reverse piercing
—domination and control. Beyond an allegation—itself
conclusory—that the individual defendants commingled
funds and an allegation that the Temple did not keep
corporate minutes, she alleges no facts that make the claim
plausible. Moreover, she offers, at best, vague and conclusory

allegations that the domination perpetrated a fraud on her. 104

Her fraud allegations, moreover, are contradicted by Carson's
deposition testimony, which Leitner has attached to and

thus incorporated in the third amended complaint. 105  At
her deposition, Carson stated that Family members' earnings
went into joint accounts, not into accounts in the Temple's

name. 106  She also testified that Temple expenses were not
paid from the joint accounts, and that the Temple's only
income sources were inheritance, contribution, and interest

income. 107  Because Leitner attached and incorporated
Carson's testimony, her allegations are contradictory and do
not plausibly plead alter ego liability. See, e.g., Camelio
v. International Broth. of Teamsters, ––– F.Supp.2d ––––,
2014 WL 3611323, *4 (W.D.N.Y. July 23, 2014) (“plaintiff's
factual allegations in support of the second component—
violation of the collective bargaining agreement by Wegmans
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—contradict and wholly defeat his factual allegations in
support of the first component—breach of the duty of fair
representation claim by the union defendants, and vice versa.
As such, plaintiff's factual allegations fail to plausibly suggest
that the union defendants could have breached their duty of
fair representation”); Saravia v. Select Portfolio Servicing,
Inc., No. 13–cv–01921–RDB, 2014 WL 2865798, *7 (D.
Md. June 23, 2014) (“With contradictory factual allegations,
the Court cannot find a claim with ‘facial plausibility’
under the standards as set forth in Iqbal”); Smith v. Dekalb
County Jail, No. 13–cv–1629–WSD, 2014 WL 129509, *2
(N.D. Ga. Jan. 14, 2014) (finding that plaintiff had not
stated a plausible claim because he “asserts contradictory
and conclusory factual allegations that are insufficient to
state a claim”). Leitner's reverse veil piercing claim must
therefore be dismissed. See EED Holdings v. Palmer Johnson
Acquisition Corp., 228 F.R.D. 508, 512 (S.D.N.Y. 2005)
(“To avoid dismissal, a party seeking application of the
doctrine must come forward with factual allegations as to
both elements of the veil-piercing claim”); JSC Foreign
Econ. Ass'n Technostroyexport v. Int'l Dev. & Trade Servs.,
295 F.Supp.2d 366, 379 (S.D.N.Y. 2003) (stating that both
elements of a veil-piercing claim must be adequately alleged);
Zinaman v. USTS New York, Inc., 798 F.Supp. 128, 131
(S.D.N.Y. 1992) (same).

104 See Id. (“Kumar, Carson, Aschner, and Thompson
“used the Family's (including Leitner['s] ) money
to purchase various Temple properties and to
purchase automobiles for themselves”).

105 Reply at 14.

106 TAC, Exh. 1 (Carson Depo. at 43:13–44:5 (“Q. So
all of their earnings that they earned went into joint
accounts of some—of some type, usually in the
devotee's name—in another devotee's name; is that
correct? A. Yes. Q. Any of it in the temple's name?
A. No. Q. Would temple expenses be paid from
these accounts that were—these joint accounts? A.
Temple's, no. Q. Did the temple have any income
whatsoever? A. Interest income. Q. Anything else?
A. Contributions. Q. Anything else? A. Once in a
while, inheritance. Q. Anything else? A. No”).

107 Id.

Moreover, even if the court accepted as true the contradictory
allegations in Leitner's complaint that could support a reverse
piercing claim, she does not plead which defendant or

defendants purportedly commingled funds, what specific
funds were commingled, and what quantity of funds were
commingled. Leitner engaged in group pleading, alleging
that the individual defendants did certain acts. The court is
therefore unable to determine if she contends that Temple
assets should be available to respond to liability imposed
on some or all of the individual defendants, or to what
extent. For this reason as well, the court concludes that
she has failed adequately to allege alter ego liability under
New York law. See Bravado Int'l Grp. Merch. Servs., Inc.
v. Ninna, Inc., 655 F.Supp.2d 177, 197 (E.D.N.Y. 2009)
(“[I]t is unclear which defendant or defendants are alleged
to have caused such harm. Plaintiffs' claim is therefore too
vague and conclusory to allege alter ego liability,” citing EED
Holdings, 228 F.R.D. at 512 (dismissing alter ego allegations
as “conclusory”); Ferreira v. Unirubio Music Publ'g, No. 02
CV 805, 2002 WL 1303112, *2–3 (S.D.N.Y. June 13, 2002)
(dismissing a veil-piercing claim where factual allegations
were insufficient); Triemer v. Bobsan Corp., 70 F.Supp.2d
375, 377 (S.D.N.Y. 1999) (dismissing a veil-piercing claim
and noting that “disregard of the corporate form is highly
disfavored under New York law”)). Because she has not
adequately alleged that the Temple should be held liable
on an outside reverse veil piercing theory, the court grants
defendants' motion to dismiss Leitner's claims against the

Temple. 108

108 Defendants are incorrect that New York's attorney
general must be named in a suit against a not-
for-profit corporation. New York Not–for–Profit
Corp. Law § 1102(b), the provision cited by
defendants, applies to suits for dissolution of a not-
for-profit company. See N.Y. NOT–FOR–PROFIT
CORP. LAW § 1102(b) (“In any proceeding for
judicial dissolution the attorney-general shall be a
necessary party”).

I. Whether Leitner Should be Granted Leave to
Amend

*18  Defendants contend that the court should dismiss
Leitner's claims with prejudice. This is the second time the
court has had an opportunity to pass on the adequacy of
Leitner's allegations. With the exception of her IIED claim
based on physical and psychological abuse against Aschner,
Carson and Thompson, which Leitner has abandoned, and
will be dismissed with prejudice, it appears Leitner may be
able to amend the claims being dismissed to allege plausible
causes of action. The court therefore grants Leitner leave to
amend her claims for promissory estoppel, constructive fraud,
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breach of fiduciary duty, conversion, IIED (to the extent
based on physical and psychological abuse) against Kumar,
involuntary dissolution, and an accounting. See Kendall v.
Visa U.S.A., Inc., 518 F.3d 1042, 1051 (9th Cir. 2008)
(“Dismissal without leave to amend is proper if it is clear that
the complaint could not be saved by amendment”); California
ex rel. California Department of Toxic Substances Control
v. Neville Chemical Co., 358 F.3d 661, 673 (9th Cir. 2004)
(“[D]enial of leave to amend is appropriate if the amendment
would be futile,” citing Foman v. Davis, 371 U.S. 178, 182
(1962)). Leitner is warned, however, that if she fails to cure
the defects noted in any fourth amended complaint, the court
will likely find any further attempt to amend futile and dismiss
the claims with prejudice.

III. CONCLUSION

For the reasons stated, the court denies defendants' motion
to dismiss Leitner's elder abuse claim based on Oregon law.
It grants defendants' motion to dismiss Leitner's IIED claim
based on physical and psychological abuse against Aschner,
Carson and Thompson with prejudice, because Leitner has
abandoned it. The court grants defendants' motion to dismiss
Leitner's claims for promissory estoppel, constructive fraud,
breach of fiduciary duty, elder abuse, conversion, IIED (to
the extent based on physical and psychological abuse) against

Kumar, involuntary dissolution, and an accounting. 109  The
court also dismisses all claims against Temple. Leitner may
file an amended complaint within twenty (20) days of the date
of this order if she is able to remedy the deficiencies the court
has noted.

109 Because the court grants defendants' motion to
dismiss in full, their motion to strike is denied
as moot, without prejudice to later renewal if
appropriate. See Berube v. HSBC Bank USA, No.
CV 09–127–JF–PVTx, 2009 WL 742772, *1 (N.D.
Cal. Mar. 18, 2009) (granting motion to dismiss
and denying motion to strike as moot); Khoury v.
Allstate Ins. Co., No. CV–02–04487–EFS, 2002
WL 31812912, *2 (C.D. Cal. Nov. 22, 2002)
(“Therefore, the Defendant's motion to dismiss
must be granted. In such circumstances, it is
unnecessary for the Court to consider Allstate's
motion to strike, and denies the same as moot.”).

Leitner may not plead new claims. Should the scope of any
amendment exceed the scope of leave to amend granted by
this order, the court will strike the offending portions of
the pleading under Rule 12(f). See FED.R.CIV.PROC. 12(f)
(“The court may strike from a pleading an insufficient defense
or any redundant, immaterial, impertinent, or scandalous
matter. The court may act: (1) on its own; or (2) on motion
made by a party either before responding to the pleading or,
if a response is not allowed, within 21 days after being served
with the pleading”); see also Barker v. Avila, No. 2:09–cv–
0001–GEB–JFM, 2010 WL 31701067, *1–2 (E.D. Cal. Aug.
11, 2010) (striking an amendment to a federal law claim where
the court had granted leave to amend only state law claims).

All Citations

Not Reported in Fed. Supp., 2014 WL 12588643

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court,
S.D. California.

PACIFIC MARITIME FREIGHT, INC., Plaintiffs,
v.

Sonia L. FOSTER; the Foster Group, Inc.;
and Does 1 through 10, inclusive, Defendants.

No. 10–cv–0578–BTM–BLM.
|
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West KeySummary

1 Torts Business Relations or Economic
Advantage, in General

Torts Pleading

Contractor's allegations that it incurred
consequential losses after the negotiator told
the government the negotiator was no longer
representing the contractor were sufficient to
plead intentional interference with prospective
economic advantage claim. The contractor
asserted that it had not yet lost any contracts
with the government, but that it had incurred
additional expenses in an effort to repair its
relationship with the government. The negotiator
had told the government the contractor was
uncooperative, unreliable, and insolvent and
suggested that it was being investigated.

Attorneys and Law Firms

Clinton D. Hubbard, Law Offices Of Clinton D. Hubbard, San
Diego, CA, for Plaintiffs.

Russell Patrick Brown, Gordon and Rees LLP, San Diego,
CA, for Defendants.

ORDER GRANTING IN PART AND DENYING
IN PART DEFENDANTS' MOTION TO DISMISS

BARRY TED MOSKOWITZ, District Judge.

*1  Defendants Sonia L. Foster and The Foster Group,
Inc. have moved to dismiss the complaint [Doc. 4]. For the
following reasons, the Motion to Dismiss is GRANTED in
part and DENIED in part.

I. BACKGROUND

The Court only recites the allegations in the Complaint that
are necessary for the resolution of the pending Motion to
Dismiss. The Court's recitation of the alleged facts are taken
from the Complaint and are not factual findings.

Beginning in 2004, Plaintiff Pacific Maritime Freight, Inc.
(d/b/a Pacific Tugboat Service, hereinafter “PTS”) employed
the services of Defendants Sonia L. Foster and The Foster
Group, Inc. to negotiate contracts with the Navy under
the General Services Administration Schedules Program
(“GSA”). (Compl.¶ 10.) PTS had no experience with the
GSA and was not familiar with its complicated procedures.
(Compl.¶ 53.) Ms. Foster is the sole owner of The Foster
Group and she became PTS's sole point of contact with
the GSA program, never allowing PTS to communicate
with the GSA directly. (Compl.¶¶ 11, 13, 30.) Beginning
in 2004, PTS paid Ms. Foster $2000 per month, and based
on a February 2005 contract, Foster was paid $2500 per
month plus a 2% commission on sales procured through her.
(Compl.¶ 11.) Foster's compensation was renegotiated several
times, reaching $15,000 per month in August 2008. (Id.)
Foster agreed to exclusively represent PTS. (Compl.¶ 16.)
All “significant discussions, representations, and agreements
for Foster Group ... involved Ms. Foster personally” and Ms.
Foster ascribed her success to the good will and trust that she
had personally generated with the Navy. (Compl.¶¶ 11, 15.)
PTS described this as a “marketing” program. (Compl.¶ 13.)

As part of this marketing program, Foster secured for PTS
a GSA Price List contract, which made PTS eligible to
bid on contracts with the Navy. (Compl.¶ 26.) Foster also
secured for PTS contracts for the procurement of tug boats
and dive boats. (Compl.¶¶ 25–28.) In July 2009, however,
Foster failed to make efforts to renew PTS's GSA Price List
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contract. (Compl.¶ 32.) On September 17, 2009 Foster called
the GSA contract specialist and told him that “because of
non compliance, she no longer represented” PTS. (Id.) Foster
formally terminated the contract with PTS on January 13,
2010. (Compl.¶ 48.) Between September 2009 and January
2010, Foster continued to assure PTS that she was marketing
them to the Navy and she continued to collect monthly fees
for her services, totaling about $200,000. (Compl.¶¶ 34, 104.)
After Foster and PTS severed ties, PTS did not know who to
contact in the Navy about renewing contracts, but the deadline
for bids was extended so that PTS could submit their bids.
(Compl.¶¶ 53, 55.) Since the termination of the contract, PTS
has not lost any contracts for Navy work, but some awards
have been delayed. (Compl.¶ 46.) Foster claims entitlement to
a termination bonus fee in the amount of $90,000. (Compl.¶
54.)

*2  After Foster terminated the contract, she contacted the
Navy and reported that PTS was uncooperative, unreliable,
and insolvent. (Compl.¶ 49.) Foster also suggested to the
Navy that the Naval Criminal Investigative Service was
investigating PTS, even though a JAG inquiry revealed
this to be untrue. (Id.) She also pressured one of PTS's
subcontractors, Metal Shark, to submit a high bid so that PTS
would not be competitive against her new client. (Compl.
¶ 57.) PTS fears that Metal Shark will fail to perform and
that the Navy will no longer award them contracts. (Compl.¶
57.) Though PTS has not yet lost any Navy contracts and
subcontractors like Metal Shark have not yet repudiated, PTS
has incurred expenses repairing its relationships with the
Navy and their subcontractors. (Compl.¶ 113.)

After Foster terminated the contract, PTS also discovered
what it described as “phantom GSA listings.” (Compl.¶ 35.)
Foster had placed items on PTS's GSA Price List that were not
sold by PTS and had nothing to do with PTS's business, like
a sonic repelling device. (Id.) Foster would also occasionally
pressure PTS to submit one-time bids for contracts outside
of their product line, causing PTS to incur costs attendant
to preparing the bids. (Compl.¶¶ 40, 43.) PTS suspects
that the phony bids were submitted to create the illusion
of competition, because Department of Defense guidelines
require three bids on a product before a contract is awarded.
(Compl.¶ 44.)

After Foster terminated the contract, PTS contacted Foster
about retrieving trade-secret information that she had
gathered throughout their contractual relationship. (Compl.¶
61.) In a letter dated February 11, 2010, Foster refused

to return the trade-secret information, declaring that The
Foster Group would not divulge trade secrets to competitors.
(Compl.¶ 62.) PTS notes that such a promise would only
prevent Foster from sharing trade secrets with competitors,
but Foster is free to use PTS's trade secrets while preparing
bids for the competitors. (Compl.¶ 64.)

The Complaint alleges nine claims against Sonia Foster,
The Foster Group, and ten Doe defendants: (1) breach
of fiduciary duty (generally), (2) breach of fiduciary duty
(phantom GSA listings), (3) breach of the implied covenant
of good faith and fair dealing, (4) breach of contract, (5)
fraud, (6) intentional interference with prospective economic
advantage, (7) trade-secret misappropriation and unfair
competition, (8) rescission, and (9) a declaration that no
future compensation is due to defendants. Plaintiffs also
seek a variety of equitable remedies including an injunction.
Defendants have moved to dismiss all claims for lack of
subject-matter jurisdiction, to dismiss all nine claims against
Ms. Foster in her individual capacity, and to dismiss claim
five for fraud and claim six for intentional interference with
prospective economic advantage against The Foster Group,
Inc.

II. LEGAL STANDARD

*3  Under Federal Rule of Civil Procedure 8(a)(2), the
plaintiff is required only to set forth a “short and plain
statement of the claim showing that the pleader is entitled
to relief,” and “give the defendant fair notice of what the ...
claim is and the grounds upon which it rests.” Bell Atlantic
Corp. v. Twombly, 550 U.S. 544, 555, 127 S.Ct. 1955, 167
L.Ed.2d 929 (2007). When reviewing a motion to dismiss,
the allegations of material fact in plaintiff's complaint are
taken as true and construed in the light most favorable to
the plaintiff. See Parks Sch. of Bus., Inc. v. Symington, 51
F.3d 1480, 1484 (9th Cir.1995). But only factual allegations
must be accepted as true—not legal conclusions. Ashcroft
v. Iqbal, ––– U.S. ––––, ––––, 129 S.Ct. 1937, 1949, 173
L.Ed.2d 868 (2009). “Threadbare recitals of the elements of a
cause of action, supported by mere conclusory statements, do
not suffice.” Id. Although detailed factual allegations are not
required, the factual allegations “must be enough to raise a
right to relief above the speculative level.” Twombly, 550 U.S.
at 555. Furthermore, “only a complaint that states a plausible
claim for relief survives a motion to dismiss.” Iqbal, 129 S.Ct.
at 1949.
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For claims of fraud, Federal Rules of Civil Procedure 9(b)
requires that the plaintiff “must state with particularity the
circumstances constituting fraud or mistake.” Fed.R.Civ.P.
9(b). Normally, this particularity requires the “times, dates,
places, benefits received, and other details of the alleged
fraudulent activity.” Neubronner v. Milken, 6 F.3d 666, 672
(9th Cir.1993). However, the standard of particularity “may
be relaxed with respect to matters within the opposing party's
knowledge.” Id. In such cases, the plaintiff “should include
the misrepresentations themselves with particularity and,
where possible, the roles of the individual defendants in the
misrepresentations.” Moore v. Kayport Package Exp., Inc.,
885 F.2d 531, 540 (9th Cir.1989).

III. DISCUSSION

A. Issue of Doe Defendants Is Moot
Defendants assert that the inclusion of Doe defendants

presumptively destroys diversity. 1  But after Defendants
filed their motion, Plaintiff voluntarily dismissed all Doe
defendants [Doc. 5]. The inclusion of the Doe defendants was
the sole basis for the Defendants' 12(b)(1) motion to dismiss,
and their dismissal perfects diversity. See Galt G/S v. JSS
Scandinavia, 142 F.3d 1150, 1154 (9th Cir.1998) (“Rule 21
specifically allows for the dismissal of parties at any stage
of the action. There is no requirement that diversity exist at
the time of the filing of the complaint .... [I]t is well settled
that Rule 21 invests district courts with authority to allow a
dispensable non-diverse party to be dropped at any time, even
after judgment has been rendered.”) (internal quotation marks
and citations omitted). Accordingly, the motion is DENIED
as moot.

1 The inclusion of Doe defendants does not
presumptively destroy diversity. Defendants rely
on outdated precedents inconsistent with Lindley
v. General Elec. Co., 780 F.2d 797 (9th Cir.1986).
In Lindley, the Ninth Circuit held that Doe
defendant statutes are part of state substantive law
that should be applied in diversity cases under
the Erie doctrine. Id. at 800–01. Hawaii cases
(which have interpreted the Hawaii rule on Doe
defendants to be the same as the California statute)
have held that the inclusion of Doe defendants
does not presumptively destroy diversity, but
that the plaintiff runs the risk of the statute of
limitations expiring if a non-diverse Doe defendant

is discovered and the case must be refiled in
state court. Macheras v. Center Art Galleries–
Hawaii, 776 F.Supp. 1436, 1440 (D.Haw.1991);
Fat T v. Aloha Tower Associates Piers 7, 8, and 9,
172 F.R.D. 411, 414 (D.Haw.1996). Disallowing a
presumption of non-diversity for Doe defendants in
28 U.S.C. § 1332 actions is consistent with recent
revisions to 28 U.S.C. § 1441, which states that for
purposes of removal jurisdiction “the citizenship
of defendants sued under fictitious names shall be
disregarded.”

B. Fraud Claim
Defendants assert that the Plaintiff's fraud claim is not distinct
from their breach of contract claim, and that even if it is, it is
not pleaded with sufficient particularity under Federal Rules
of Civil Procedure 9(b).

1. The Fraud Claim Is Pleaded With Particularity
*4  “The elements of fraud, which give rise to the tort action

for deceit, are (a) misrepresentation (false representation,
concealment, or nondisclosure); (b) knowledge of falsity (or
‘scienter’); (c) intent to defraud, i.e., to induce reliance;
(d) justifiable reliance; and (e) resulting damage.” Lazar v.
Superior Court, 12 Cal.4th 631, 49 Cal.Rptr.2d 377, 909
P.2d 981 (1996). Each element of fraud must be pled with
particularity under Rule 9(b).

Foster was the “sole point of contact” with the GSA Program.
(Compl.¶ 13.) PTS was not privy to the details of negotiations
between Foster and the Navy. (Compl.¶ 30.) Foster so
completely controlled negotiations that after Foster and PTS
severed ties, PTS did not know who to contact in the Navy
about renewing contracts. (Compl.¶ 53.) The allegedly phony
bids and phantom competition were not discovered until after
Foster and PTS severed ties. (Compl.¶ 35.) All of the alleged
misrepresentations were made during Foster's contacts with
GSA program personnel, and because Foster was the sole
point of contact and PTS had nothing to do with the process,
the details of the alleged misrepresentations are exclusively
within Foster's knowledge. PTS is thus subject to the relaxed
9(b) standard.

Under the relaxed Rule 9(b) standard, PTS has pled the
misrepresentations themselves with sufficient particularity.
The misrepresentations at issue involve Foster assuring PTS
that she was marketing them to the GSA program when she
was not doing so. Defendants dispute the generality of the
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description of the complaint, which identifies the time of the
misrepresentation as being “on or about July 2009.” (Compl.¶
102.) Earlier in the complaint PTS is more specific, describing
that in July 2009 the GSA contract specialist contacted Foster
about renewing the GSA Price List contract. (Compl.¶ 32.)
Foster did not respond until September 17, 2009, when she
told the GSA contract specialist that she no longer represented
PTS. (Id.) Foster concealed the contact (or lack thereof) from
PTS, and PTS reasonably relied on Foster's misrepresentation
that business was going as usual by continuing to pay Ms.
Foster her fees until the contract was formally terminated
on January 13, 2009. (Compl.¶¶ 34, 102.) By pleading the
elements of fraud and the who, what, when, and how of the
misrepresentations, PTS has sufficiently fulfilled the standard
of Rule 9(b) and given notice of their claim.

2. Distinctness From Breach–of–Contract Claim
In addition to challenging whether Plaintiff pleaded its claim
with particularity, Defendants also contend that the fraud
claim is indistinct from Plaintiff's breach-of-contract claim.

Defendant relies on Hunter v. Up–Right, Inc., 6 Cal.4th
1174, 1182, 26 Cal.Rptr.2d 8, 864 P.2d 88 (1993), where
the California Supreme Court “declined to extend tort
remedies for breach of the good faith covenant in a
contract employment.” In Hunter, an employee suffered
constructive termination without cause, and in addition to a
wrongful termination claim brought a fraud claim based on
a misrepresentation that there had been a meeting preceding
his termination when there in fact had not. Id. at 1179,
26 Cal.Rptr.2d 8, 864 P.2d 88. Beyond the numerous self

described limitations in Hunter, 2  Defendants' reliance on this
case is misplaced. The essence of the Hunter decision is that
there was no fraud independent of the breach of contract
because the elements of an independent fraud claim were
not fulfilled: “It cannot be said that Hunter relied to his
detriment on the misrepresentation in suffering constructive
termination. Thus, the fraud claim here is without substance.”
Id. at 1184, 26 Cal.Rptr.2d 8, 864 P.2d 88. The damage
suffered by the plaintiff in Hunter was not the result of
reliance on a misrepresentation, but rather simply the result

of the defendant's breach of contract. 3

2 The Hunter Court noted limitations based
on the “fundamentally contractual” employment
relationship, the necessity of employer discretion,
and the exclusive remedy provisions of the

workers' compensation system. Hunter, 6 Cal.4th at
1181–82, 26 Cal.Rptr.2d 8, 864 P.2d 88.

3 The same can be said for Defendants' other
authority, Applied Equipment Corp. v. Litton Saudi
Arabia Ltd., 7 Cal.4th 503, 515, 28 Cal.Rptr.2d
475, 869 P.2d 454 (1994): “Conduct amounting to
a breach of contract becomes tortious only when
it also violates an independent duty arising from
principles of tort law.” Such a duty, of course,
would be violated by conduct fulfilling all of the
elements of fraud.

*5  The damage claimed by Plaintiff in this case,
however, was in part the result of justifiable reliance on
Defendants' alleged misrepresentations. As discussed in the
preceding section, Foster made misrepresentations about
her performance that she knew to be false in order to
secure payment from Plaintiff. Plaintiff relied on Foster's
misrepresentation that she was still working to secure
contracts for Plaintiff by continuing to pay her monthly fees.
Plaintiff's reliance was justifiable because for several years
Foster had been active and successful in securing contracts.
Plaintiff's justifiable reliance was damaging because Plaintiff
paid $90,000 over six months without receiving any benefit
from Defendants. Unlike Hunter, all of the elements of
Plaintiff's fraud claim are fulfilled. Accordingly, Defendants'
motion to dismiss the fraud claim against The Foster Group,
Inc. is DENIED.

C. Intentional Interference with Prospective Economic
Advantage Claim
Defendants assert that Plaintiff has not sufficiently pled
its Intentional Interference with Prospective Economic
Advantage (“IIPEA”) claim. An IIPEA claim consists of six
elements: “(1) an economic relationship between broker and
vendor or broker and vendee containing the probability of
future economic benefit to the broker, (2) knowledge by the
defendant of the existence of the relationship, (3) intentional
acts on the part of the defendant designed to disrupt the
relationship, (4) actual disruption of the relationship, (5)
damages to the plaintiff proximately caused by the acts of
the defendant” and (6) “conduct that was wrongful by some
legal measure other than the fact of interference itself.”
Della Penna v. Toyota Motor Sales, U.S.A., Inc., 11 Cal.4th
376, 389, 393, 45 Cal.Rptr.2d 436, 902 P.2d 740 (1995).
Defendants assert that Plaintiff failed to plead the fifth
element, actual economic harm.
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Defendants correctly assert that PTS has not yet lost any Navy
contracts, and that its subcontractors have not yet betrayed
PTS. (Pl.'s Opp'n, 11:9–19.) In other words, PTS has not yet
sustained any damages. Consequential damages, however, are
also recoverable in an IIPEA action. Restatement (Second) of
Torts § 774A(1)(b) (1979).

According to the Restatement, one who intentionally
interferes with prospective economic advantage can be held
liable for “consequential losses” and even “actual harm to
reputation.” Id. PTS has pled consequential losses that have
stemmed from attempts to preempt any loss of contracts,
alleging that it has incurred “additional expenses” in an effort
to repair its relationship with the Navy. (Compl.¶ 113.) The
Restatement position has been adopted in California. See
Korea Supply Co. v. Lockheed Martin Corp., 29 Cal.4th 1134,
1156–64, 131 Cal.Rptr.2d 29, 63 P.3d 937 (2003). See also
Drouet v. Moulton, 245 Cal.App.2d 667, 672, 54 Cal.Rptr. 278
(1966) (allowing recovery on IIPEA claim for consequential
and reputational damages).

Plaintiff has pled consequential damages in support of its
IIPEA claim. Accordingly, the Court DENIES Defendants'
motion to dismiss Plaintiff's IIPEA claim against The Foster
Group.

D. Claims Against Ms. Foster in Her Individual
Capacity
*6  Although Ms. Foster was not a party to the contract,

Plaintiff has pleaded an alter-ego theory of liability against
her. Defendants assert that Plaintiff has not properly pleaded
an alter-ego theory of liability, so all the claims against Ms.
Foster in her individual capacity should be dismissed. The
Court first addresses the elements of alter-ego liability, then
discusses alter-ego liability has been pled with respect to each
claim.

1. Alter–Ego Liability
Alter-ego liability allows a plaintiff to “pierce the corporate
veil” and hold a corporate actor or parent corporation
liable for the conduct of the corporation or subsidiary.
Stark v. Coker, 20 Cal.2d 839, 845, 129 P.2d 390 (1942).
Disregarding the corporate form, however, is an “extreme
remedy, sparingly used.” Sonora Diamond Corp. v. Superior
Court, 83 Cal.App.4th 523, 538, 99 Cal.Rptr.2d 824 (2000).
As such, alter-ego liability is only employed “in narrowly
defined circumstances and only when the ends of justice so
require.” Mesler v. Bragg Management Co., 39 Cal.3d 290,

301, 216 Cal.Rptr. 443, 702 P.2d 601 (1985). To properly
plead an alter-ego theory of liability, a plaintiff must plead
the elements of the theory and factors to support those
elements. The two elements are “(1) that there be such unity
of interest and ownership that the separate personalities of
the corporation and the individual no longer exist and (2)
that, if the acts are treated as those of the corporation alone,
an inequitable result will follow.” Automotriz Del Golfo De
California S.A. De C.V. v. Resnick, 47 Cal.2d 792, 796, 306
P.2d 1 (1957). Factors that can be used to support the first
element, unity of interest, include commingling of funds,
failure to maintain minutes or adequate corporate records,
identification of the equitable owners with the domination
and control of the two entities, the use of the same office
or business locations, the identical equitable ownership of
the two entities, the use of a corporation as a mere shell,
instrumentality or conduit for a single venture or the business
of an individual, and the failure to adequately capitalize a
corporation. Associated Vendors, Inc. v. Oakland Meat Co.,
210 Cal.App.2d 825, 838–40, 26 Cal.Rptr. 806 (1962). The
second element requires that an inequitable result occur by the
recognition of the corporate form. Sonora Diamond Corp., 83
Cal.App.4th at 539, 99 Cal.Rptr.2d 824.

Plaintiff has pled the elements of alter-ego liability, alleging
the “unity of interest” and “no practical separation” between
Ms. Foster and The Foster Group for the first element and
the danger that treating the actions as those of The Foster
Group alone will create “an inequitable result” for the second

element. (Compl.¶ 7). 4  Plaintiff pleads enough factors to
support the unity-of-interest element, but the second element
of an inequitable result is not satisfied for every claim.

4 Defendants' cases, which fail to even state
these elements of an alter-ego theory, are empty
criticisms. See Hokama v. E.F. Hutton & Co., Inc.,
566 F.Supp. 636, 647 (C.D.Cal.1983) (dismissing
alter-ego theory for failing to even state the
elements of the theory); Hockey v. Medhekar, 30
F.Supp.2d 1209, 1211 n. 1 (N.D.Cal.1998) (same).

i. Unity of Interest
Defendants erroneously rely on a case decided at the summary
judgment stage where none of the factors indicating alter-
ego status were included in any allegation. Wady v. Provident
Life and Accident Ins. Co. of America, 216 F.Supp.2d 1060,
1067 (C.D.Cal.2002). Wady has been specifically identified
as unhelpful for determining the sufficiency of a pleading
for a motion to dismiss. Monaco v. Liberty Life Assur. Co.,
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No. C06–07021, 2007 WL 1140460, at *6 (N.D.Cal. Apr.17,
2007). Instead, cases resolving a 12(b)(6) motion to dismiss
should be examined for precedential value. The identification
of the elements of alter-ego liability plus two or three factors
has been held sufficient to defeat a 12(b) (6) motion to
dismiss. Federal Reserve Bank of San Francisco v. HK
Systems, No. C–95–1190, 1997 WL 227955, at *6 (N.D.Cal.
Apr.24, 1997). In HK Systems, the plaintiff pled the factors of
domination and control, disregard for the corporate form, and
undercapitalization, and this was enough to defeat a 12(b)(6)
motion to dismiss. Id.; see also Axon Solutions, Inc. v. San
Diego Data Processing Corp., No. 09 CV 2543, 2010 WL
1797028, at *3 (S.D.Cal. May 4, 2010) (denying motion to
dismiss alter-ego theory when plaintiff pled commingling of
funds, undercapitalization, and representation by one entity
that it is liable for the other's debts); Resnick, 47 Cal.2d at
796–97, 306 P.2d 1 (finding unity of interest based on failure
to issue stock and undercapitalization).

*7  In this case, PTS has pled commingling of funds and
domination and control. At the beginning of the relationship
between Plaintiff and Defendants in late 2004 to early 2005,
PTS made payments directly to Ms. Foster, suggesting a
commingling of funds between Ms. Foster and The Foster
Group. (Compl.¶ 11.) See New Cingular Wireless Services,
Inc. v. McCormick, No. 2:07–cv–02213, 2008 WL 4283526,
at *5 (E.D.Cal. Sept.11, 2008) (observing that payments for
services of a corporation made out to an individual constituted
commingling of funds that could support a finding of alter-
ego liability). Ms. Foster is the sole owner of The Foster
Group, and she exclusively handled all interactions with the
Navy and GSA herself, indicating her domination and control
of The Foster Group. (Compl.¶¶ 11, 13.) Ms. Foster also
attributed her success to the trust and good will that she
has built up with the Navy personally, and that she uses
her personal reputation and influence, indicating that she
treats The Foster Group as a personal extension. (Compl.¶¶
15, 13.) See Kirby Morgan Dive Systems v. Hydrospace
Ltd., No. CV 09–4934, 2010 WL 234791, at *5 (C.D.Cal.
Jan.13, 2010) (affirming an arbitration award based partly
on alter-ego liability where sole ownership of the company
constituted unity of interest). Sole ownership alone is often
enough to defeat a motion to dismiss, and when taken with
the commingling of funds, PTS has sufficiently pled a unity
of interest between Ms. Foster and The Foster Group, Inc.
See Paul v. Palm Springs Homes Inc., 192 Cal.App.2d 858,
863, 13 Cal.Rptr. 860 (1961) (holding that sole ownership
was enough to show unity of interest to state a cause of
action under alter-ego liability); Viera v. Chehaiber, No. ED

CV:08–00182, 2010 WL 960347, at *3 (C.D.Cal. Mar.16,
2010) (same).

ii. Inequitable Result
PTS has not pled for every claim how recognizing the
corporate form of The Foster Group, Inc. promotes injustice.
PTS does allege numerous instances of bad-faith conduct,
including misrepresentation and willful breach. And while
California courts generally require evidence of some bad-
faith conduct to fulfill the second prong of alter-ego
liability, that bad-faith conduct must make it inequitable
to recognize the corporate form. Mid–Century Ins. Co. v.
Gardner, 9 Cal.App.4th 1205, 1213, 11 Cal.Rptr.2d 918
(1992). Inequitable results flowing from the recognition of
the corporate form include the frustration of a meritorious
claim, perpetuation of a fraud, and the fraudulent avoidance
of personal liability. Hennessey's Tavern, Inc. v. American
Air Filter Co., 204 Cal.App.3d 1351, 1359, 251 Cal.Rptr.
859 (1988). California courts have held that the difficulty in
collecting a judgment, as from an undercapitalized subsidiary,
does not fulfill the requirement of injustice. Virtualmagic
Asia, Inc. v. Fil–Cartoons, Inc., 99 Cal.App.4th 228, 245, 121
Cal.Rptr.2d 1 (2002).

To hold Ms. Foster individually liable for each claim, PTS
must plead an inequitable result for each claim. When an
individual is found to be the alter ego of a corporation, this
does not dissolve the corporation. Mesler, 39 Cal.3d at 300,
216 Cal.Rptr. 443, 702 P.2d 601. Rather, to serve the ends
of justice, the corporate entity is disregarded only in that
limited circumstance, and “so far as there are any legitimate
objectives to be gained by having two separate corporate
entities, these remain undisturbed.” McLaughlin v. L. Bloom
Sons Co., 206 Cal.App.2d 848, 854, 24 Cal.Rptr. 311 (1962).
Without pleading an inequitable result each time, PTS does
not show why the corporate entity of the Foster Group should
otherwise be disturbed. See Mesler, 39 Cal.3d at 301, 216
Cal.Rptr. 443, 702 P.2d 601 (“under certain circumstances a
hole will be drilled in the wall of limited liability erected by
the corporate form; for all purposes other than that for which
the hole was drilled, the wall still stands”). To hold otherwise
would ignore the presumption of corporate separateness and
the essence of alter-ego theory. See Mid–Century Ins. Co., 9
Cal.App.4th at 1212, 11 Cal.Rptr.2d 918 (“[i]t is the plaintiff's
burden to overcome the presumption of the separate existence
of the corporate entity”). Alter-ego theory is essentially an
equitable tool used to vindicate the rights of those damaged
by the abuse of the corporate form. See Mesler, 39 Cal.3d
at 301, 216 Cal.Rptr. 443, 702 P.2d 601; Kohn v. Kohn, 95
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Cal.App.2d 708, 718, 214 P.2d 71 (1950). The requirement
of an inequitable result ensures that the corporate form is
disregarded only when justice so requires; to allow a single
claim of abuse to bootstrap all other claims in a lawsuit would
apply an equitable tool without showing that equity requires
it.

a. First and Second Claims for Breach of Fiduciary Duty
*8  Plaintiff has not specifically pled why holding The Foster

Group alone liable for the general breach of fiduciary duty or
regarding the phantom GSA listings would promote injustice.
While the claim may state bad-faith conduct, it does not state
how the corporate form was abused to perpetrate it. On this
pleading, Ms. Foster cannot be held liable in her individual
capacity for breach of fiduciary duty (generally) or breach of
fiduciary duty (phantom GSA listings) on an alter-ego theory

of liability. 5

5 This claim is not dismissed, however, because
Plaintiff has may use corporate-director liability
as a basis to sue Ms. Foster individually. This is
discussed in more detail below.

b. Third Claim: Breach of Implied Covenant of Good
Faith and Fair Dealing

Similarly, Plaintiff has not pled why holding only The Foster
Group liable for its alleged breach of the implied covenant of
good faith and fair dealing and breach of contract promotes
injustice. On this pleading, Ms. Foster cannot be held liable in
her individual capacity for breach of the implied covenant of
good faith and fair dealing on an alter-ego theory of liability.
Accordingly, the Court GRANTS Defendants' motion and the
claim of breach of the implied covenant of good faith and
fair dealing against Ms. Foster in her individual capacity is
DISMISSED without prejudice.

c. Fourth Claim: Breach of Contract
Plaintiff has not pled why it is necessary to hold Ms. Foster
individually liable for the breach-of-contract claim to avoid
injustice. On this pleading, Ms. Foster cannot be held liable
in her individual capacity for breach of contract on an alter-
ego theory of liability. Accordingly, the Court GRANTS
Defendants' motion and the claim of breach of contract
against Ms. Foster in her individual capacity is DISMISSED
without prejudice.

d. Fifth Claim: Fraud, and Sixth Claim: Intentional
Interference with Prospective Economic Advantage

Ms. Foster herself allegedly committed fraudulent acts
and the intentional interference with prospective economic
advantage, so she can be held personally liable for them
without the use of the alter-ego theory. The Court DENIES
Defendants' motion to dismiss these claims against Ms. Foster
in her individual capacity.

f. Seventh Claim: Trade–Secret Misappropriation and
Unfair Competition

PTS shows that piercing the corporate veil is warranted
regarding the misappropriation-of trade-secrets and unfair-
competition claims. PTS notes Foster's uncooperativeness in
returning proprietary information, and that Ms. Foster could
technically remain in compliance with the contract by not
using the proprietary information as The Foster Group while
still retaining it as an individual. (Compl.¶ 64.) Recognizing
the corporate form could deprive PTS of remedies to retrieve
their proprietary information or enforce its non-use, and
the deprivation of remedies by the corporate form has
been held to be exactly the type of inequity that allows
the application of alter-ego liability. See Axon Solutions,
Inc., 2010 WL 1797028, at *3 (deprivation of remedies by
recognizing corporate form warrants application of alter-
ego liability). Accordingly, the Court DENIES Defendants'
motion to dismiss the trade-secret misappropriation and
unfair-competition claims against Ms. Foster in her individual
capacity.

g. Eighth Claim: Rescission
*9  “Rescission is not a cause of action; it is a remedy.”

Nakash v. Superior Court, 196 Cal.App.3d 59, 70, 241
Cal.Rptr. 578 (1987) (emphasis in original); accord Tiqui v.
First Nat'l Bank of Az., No. 09cv1750, 2010 WL 1345381,
at *7 (S.D.Cal. Apr.5, 2010); Watkinson v. MortgageIT, Inc.,
No. 10cv00327, 2010 WL 2196083, at *4 (S.D.Cal. June 1,
2010). The Court construes this cause of action as a request
for relief and declines to dismiss it.

h. Ninth Claim: Declaration That No Future
Compensation is Due to Defendants

PTS seeks a declaratory judgment that no future
compensation is owed to Defendants under the contract.
Declaratory judgment is a remedy that is granted at the
discretion of the court. McGraw–Edison Co. v. Preformed

EXHIBIT AA - PAGE 321
WESTLAW 

Case 2:19-ap-01383-SK    Doc 305-1    Filed 07/09/21    Entered 07/09/21 10:48:30    Desc
Appendix     Page 321 of 446



Pacific Maritime Freight, Inc. v. Foster, Not Reported in F.Supp.2d (2010)
2010 WL 3339432

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 8

Line Products Co., 362 F.2d 339, 342 (9th Cir.1966). Even
though declaratory judgment is a remedy, it is often brought
as an independent claim or counterclaim with elements
that must be proven. Classic Media, Inc. v. Mewborn, 532
F.3d 978, 980 (9th Cir.2008) (claim and counterclaim for
declaratory judgment); Mitchell v. Riddell, 402 F.2d 842,
844 (9th Cir.1968) (two causes of action for declaratory
judgment). One of the elements considered by the court is
whether a declaratory judgment will settle the controversy
at issue. McGraw–Edison Co., 362 F.2d at 342. Because
Ms. Foster allegedly controls The Foster Group, the Court
may issue a declaratory judgment that applies to both
Defendants regarding whether Plaintiff owes them any future
compensation. This claim can be asserted against Ms. Foster
directly and there is no need to show alter-ego liability.

The Court DENIES Defendants' motion to dismiss the
declaratory-judgment claim against Ms. Foster in her
individual capacity.

2. Personal Liability of Corporate Directors
Separate from alter-ego liability, PTS has also pled that
Ms. Foster has committed torts that would expose her to
personal liability as a corporate director. Corporate directors
may be held individually liable for tortious conduct that they
authorized, directed, or participated in. United States Liab.
Ins. Co. v. Haidinger–Hayes, Inc., 1 Cal.3d 586, 595, 83
Cal.Rptr. 418, 463 P.2d 770 (1970). Corporate directors may
be held individually liable for tortious conduct regardless
of whether or not the conduct was performed on behalf of
the corporation or whether the corporation is held liable.
Frances T. v. Village Green Owners Assn., 42 Cal.3d 490,
504, 229 Cal.Rptr. 456, 723 P.2d 573 (1986). Plaintiff pleads
five tort claims: breach of fiduciary duty (generally), breach
of fiduciary duty (phantom GSA listings), fraud, IIPEA, and
trade-secret misappropriation and unfair competition.

PTS has pled that Ms. Foster is the sole actor of The Foster
Group, Inc., so she was a participant in all alleged tortious
conduct.

i. First Claim: Breach of Fiduciary Duty (Generally)
Defendants have not otherwise challenged the sufficiency
of the pleading for the first claim. Accordingly, Defendants'
motion to dismiss the claim for breach of fiduciary duty
(generally) against Ms. Foster in her individual capacity is
DENIED.

ii. Second Claim: Breach of Fiduciary Duty (Phantom
GSA Listings)

*10  For the same reason, Defendants' motion to dismiss
the second claim for breach of fiduciary duty (phantom GSA
listings) against Ms. Foster in her individual capacity is
DENIED.

iii. Fifth Claim: Fraud
The Court has already denied Defendants' motion to dismiss
this claim against Ms. Foster in her individual capacity
because Plaintiff asserts this claim against Ms. Foster directly.

iv. Sixth Claim: Intentional Interference with Prospective
Economic Advantage

The only challenge to the sufficiency of the IIPEA pleading
was addressed in section C. IIPEA is tortious conduct, and as a
participant in that conduct Ms. Foster can be held individually
liable. Accordingly, the court DENIES Defendants' motion to
dismiss the IIPEA claim against Ms. Foster in her individual
capacity.

v. Seventh Claim: Trade–Secret Misappropriation and
Unfair Competition

Defendants' motion to dismiss the claim against Ms. Foster
in her personal capacity for trade-secret misappropriation
has already been denied because of a successful pleading of
alter-ego liability in section D(1)(ii)(f). Recognizing that Ms.
Foster could be held personally liable as a corporate director
engaged in tortious conduct for trade secret misappropriation
would also be enough to defeat Defendants' motion to dismiss.

IV. CONCLUSION

For the foregoing reasons, the Motion to Dismiss [Doc. 4]
is GRANTED in part and DENIED in part. The Court
DISMISSES without prejudice the claims for breach of
contract and breach of the covenant of good faith and fair
dealing against Ms. Foster in her individual capacity. The
Court declines to dismiss the claims for breach of fiduciary
duty (generally), breach of fiduciary duty (phantom GSA
listings), fraud, IIPEA, and trade-secret misappropriation
and unfair competition against Ms. Foster in her individual
capacity and the claims for fraud and IIPEA against The
Foster Group. The motion to dismiss for lack of subject matter
jurisdiction is DENIED as moot.
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IT IS SO ORDERED.

All Citations

Not Reported in F.Supp.2d, 2010 WL 3339432

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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2018 WL 3706876
Only the Westlaw citation is currently available.

United States District Court, S.D. California.

PLATYPUS WEAR, INC., Plaintiff,
v.

BAD BOY EUROPE LTD., et al., Defendants.

Case No. 16-cv-02751-BAS-DHB
|

Signed 08/02/2018

Attorneys and Law Firms

Karen Barbara King, San Diego, CA, for Plaintiff.

John Paul Gardner, pro se.

ORDER:

(1) DENYING PLAINTIFF PLATYPUS WEAR,
INC.'S MOTION TO STRIKE (ECF No. 44); AND

(2) DENYING DEFENDANT JOHN PAUL
GARDNER'S MOTION TO DISMISS (ECF No. 38)

Hon. Cvnthia Bashant, United States District Judge

*1  This action arises out of the business relationship
between Plaintiff Platypus Wear, Inc. and Defendants Bad
Boy Europe LTD. (“BBE”), Deep Blue Sports LTD. (“Deep
Blue Sports”), and John Paul Gardner. (Compl., ECF No. 1.)
After Plaintiff commenced this action, Gardner, proceeding
pro se, wrote an ex parte letter to the Court contesting the
sufficiency of service and personal jurisdiction. (ECF No. 13.)
The Court construed this letter as a motion to dismiss the
complaint for lack of personal jurisdiction and insufficient
service of process under Federal Rules of Civil Procedure 12.
(Mot., ECF No. 38; see ECF No. 37 at 2.) Plaintiff opposed
the motion. (Opp'n, ECF No. 40.) In response, Gardner sent a
second letter, which the Court construes as his reply. (Reply,
ECF No. 43.) Plaintiff then filed a motion to strike the Reply.
(ECF No. 44.)

The Court finds these motions suitable for determination on
the papers submitted and without oral argument. See Civ.
L.R. 7.1(d.1). For the following reasons, the Court DENIES

Plaintiff's motion to strike the reply (ECF No. 44) and
DENIES Gardner's motion to dismiss (ECF No. 38).

I. BACKGROUND
In July 2010, Plaintiff and Deep Blue Sports executed a
license agreement that enabled Deep Blue Sports to sell
products bearing a trademark owned by Plaintiff to customers
in the United Kingdom (“2010 Agreement”). (Compl. ¶ 20.)
The 2010 Agreement included a California choice of law
provision. (Id.) The provision also stated that “the parties
agree to subject to the non-exclusive jurisdiction of the Courts
of San Diego County in California.” (Id.) In October 2013,
Plaintiff, Deep Blue Sports, and BBE added an addendum to
the existing agreement (“2013 Addendum”). (Id. ¶ 21.) The
2013 Addendum included a provision assigning Deep Blue
Sports's rights and liabilities to BBE. (Id.) Plaintiff alleges that
Deep Blue Sports continued to operate as a licensee despite
the 2013 Addendum. (Id.) The 2010 Agreement and the
2013 Addendum are collectively referred to as the “License
Agreement.”

In early 2015, Plaintiff performed an audit and determined
that BBE and Deep Blue Sports owed Plaintiff over $300,000
in unpaid royalties and other commitments under the License
Agreement. (Compl. ¶ 23.) The License Agreement was set to
expire on June 30th 2015. (Id.) Once the License Agreement
expired, BBE's right to sell any inventory bearing Plaintiff's
mark would also expire after ninety days. (Id. ¶ 25.) Plaintiff
alleges that, as the expiration date approached, it became
apparent to BBE that it was going to be left with hundreds of
thousands of dollars of inventory that it would soon be unable
to sell. (Id.) In order to avoid this loss, Gardner traveled to
San Diego, California to renegotiate the terms of the 2013
Agreement. (Id. ¶ 26.)

In July 2015, Plaintiff and Gardner began to negotiate terms
of a second addendum (“2015 Addendum”). (Compl. ¶ 29.)
Upon execution of the 2015 Addendum in October, Plaintiff
agreed to (1) waive monies owed to Plaintiff by BBE and
Deep Blue Sports through the expiration of the License
Agreement, (2) release Deep Blue Sports of liability, and (3)
assist BBE in recouping costs of unsold inventory. (Id. ¶ 29.)
Gardner executed the 2015 Addendum on behalf of Deep
Blue Sports and BBE in his capacity as the director of both
companies.

*2  Six days after executing the Second Addendum, Gardner
formally resigned from his positions of director and officer
of BBE. (Id. ¶ 43.) Plaintiff alleges that even after his
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resignation, Gardner continued to represent himself as BBE's
managing director and CEO. (Id.)

Plaintiff further alleges that, during negotiations with
Gardner, it was “ignorant of the material facts” regarding
BBE's financial stability. (Compl. ¶ 28.) These allegations
include that BBE was not adequately capitalized and that
Gardner was planning to transfer all of BBE's assets
(including unsold inventory of licensed products) to Deep
Blue Sports and then liquidate BBE to escape its financial
obligations. (Id.) Plaintiff also alleges that during the process
of negotiating the 2015 Addendum, Gardner transferred
BBE's assets to Deep Blue Sports, but represented to Plaintiff
that the assets belonged to BBE. (Id. ¶ 34.)

After receiving a notice of default from Plaintiff in December
of 2015, Gardner contacted Plaintiff and allegedly promised
to fulfill all of the obligations under the License Agreement
including paying any monies owed. (Compl. ¶ 50.) Because
he had formally resigned from his positions with BBE in
November, Plaintiff alleges that Gardner must have intended
to promise that either he, personally, or Deep Blue Sports
would fulfill the obligations. (Id.) Additionally, Plaintiff
claims that, although all agreements were terminated by
January 2016, Deep Blue Sports and Gardner continued to sell
apparel bearing Plaintiff's registered trademarks without any
license or permission, and without paying Plaintiff royalties.
(Id. ¶ 60.)

Lastly, Plaintiff asserts that, at all times, Gardner was the
sole owner and managing director of both BBE and Deep
Blue Sports and that the companies shared the same office
location, employees, officers, directors, and attorneys, and
engaged in the same business (selling martial arts equipment
and apparel). (Compl. ¶ 74.) Plaintiff asserts that Gardner
freely transferred assets in the form of licensed products
between the two companies without adequate consideration
and that BBE sold products bearing Plaintiff's trademarks on
a website registered to Deep Blue Sports and Gardner. (Id.)
Plaintiff claims that Gardner operated BBE as a mere shell
company without capital assets, stock, or stockholders.

Plaintiff filed this action on November 7, 2016 alleging
breach of contract, fraud and deceit, unjust enrichment, and
trademark infringement arising out of the License Agreement
and related addendums. (Compl. ¶¶ 20-30.) In his motion
to dismiss, Gardner asserts that Plaintiff never served him
with any documents. (Mot. at 1.) Gardner also argues that the
Court lacks personal jurisdiction over him because he never

interacted with Plaintiff in his individual capacity. Instead,
he asserts that any interaction he had with Plaintiff was as
an agent/representative of a BBE or Deep Blue Sports. (Id.)
Plaintiff opposed Gardner's Motion to Dismiss (ECF No. 40)
and moved to strike Gardner's Reply (ECF No. 44).

II. MOTION TO STRIKE
On May 9, 2018, Gardner sent a letter to the Court, responding
to Plaintiff's opposition to his motion to dismiss. (ECF No.
43.) The Court accepted this letter as Gardner's Reply. (Id.)
Plaintiff now moves to strike Gardner's Reply, arguing that the
Reply contains new purported facts without any evidentiary
support. (ECF No. 44 at 1-2.)

*3  According to the Ninth Circuit, “[p]arties cannot raise
a new issue for the first time in their reply brief.” State of
Nev. v. Watkins, 914 F.2d 1545, 1560 (9th Cir. 1990). Reply
papers should be limited to matters raised in the opposition
papers. See Clark v. County of Tulare, 755 F. Supp. 2d 1075,
1090 (E.D. Cal. 2010). “[I]t is improper for the moving
party to ‘shift gears’ and introduce new facts or different
legal arguments in the reply brief than presented in the
moving papers.” Id. Accordingly, a district court does not
need to consider arguments raised for the first time on reply.
See Zamani v. Carnes, 491 F.3d 990, 997 (9th Cir. 2007);
see also U.S. v. Romm, 455 F.3d 990, 997 (9th Cir. 2006)
(“Arguments not raised by a party in its opening brief are
deemed waived.”).

Given Gardner's pro se status, the Court does not find that
striking the Reply in its entirety is warranted. Though the
Court recognizes that Gardner fails to provide support for his
factual allegations, the Court finds that Gardner's arguments
were within the scope of the opposition papers. Moreover,
Gardner raises the issue of personal jurisdiction in his motion
to dismiss, and, when liberally construed, his Reply merely
expounds on this argument. See Bernhardt v. L.A. County, 339
F.3d 920, 925 (9th Cir. 2003) (“Courts have a duty to construe
pro se pleadings liberally, including pro se motions as well as
complaints.”).

Plaintiff also argues that the Court should strike the Reply
because Gardner's factual allegations are unsubstantiated.
This argument ignores the standard that the Court must apply
for a motion to dismiss for lack of personal jurisdiction. See
Doe v. Unocal Corp., 248 F.3d 915, 922 (9th Cir. 2001)
(finding that a plaintiff need only make a prima facie showing
of personal jurisdiction to survive a Rule 12(b)(2) motion).
To defeat a prima facie showing of personal jurisdiction,
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Garnder would have to produce actual evidence to dispute
Plaintiff's allegations, and the Court is limited in considering
such evidence. Id. Because the Reply only states Gardner's
assertions and does not constitute evidence, Plaintiff's request
to strike is unnecessary.

Accordingly, the Court DENIES AS MOOT Plaintiff's
Motion to Strike. (ECF No. 44.)

III. LEGAL STANDARD

A. Motion to Dismiss for Insufficient Service of
Process

The Supreme Court has set forth a constitutional minimum
for sufficient service of process. To ensure due process, notice
of an action must be “reasonably calculated, under all the
circumstances, to apprise interested parties of the pendency of
the action.” Greene v. Lindsey, 456 U.S. 444, 449-50 (1982)
(quoting Mullane v. Central Hanover Bank and Trust, 339
U.S. 306, 314 (1950) ). Once service is challenged, plaintiffs
bear the burden of establishing that service was valid under
Federal Rule of Civil Procedure 4. See Brockmeyer v. May,
383 F.3d 798, 801 (9th Cir. 2004).

“Rule 4 is a flexible rule that should be liberally construed so
long as a party receives sufficient notice of the complaint.”
United Food & Comm. Workers Union v. Alpha Beta Co.,
736 F.2d 1371, 1382 (9th Cir. 1984). Under Rule 4(f), a
plaintiff can serve an individual abroad by one of three
means, the first of which is service authorized by an
internationally agreed means such as the Hague Convention.
See Volkswagenwerk Aktiengesellschaft v. Schlunk, 486 U.S.
694, 705 (1988). The Hague Convention requires signatory
countries to establish a Central Authority to receive requests
for service of documents from other countries, and to serve
those documents by methods compatible with the internal
laws of the receiving state. See id. at 698-99. Once the
Central Authority has received documents in compliance with
applicable requirements, the Hague Convention affirmatively
requires the Central Authority to effect service in its country.
See Brockmeyer, 383 F.3d at 804 (citing Hague Convention,
arts. 4-5, Nov. 4, 1965, 20 U.S.T. 361).

*4  Constitutional due process does not require proof that a
defendant actually receives notice. See Greene, 456 U.S. at
449-50. Rather, service of process is valid where an individual
is served “by any internationally agreed means of service
that is reasonably calculated to give notice, such as those
authorized by the Hague Convention.” Lidas, Inc. v. United

States, 238 F.3d 1076, 1084 (9th Cir. 2001) (quoting Fed. R.
Civ. P. 4(f)(1) ). “A signed return of service constitutes prima
facie evidence of valid service which can be overcome only
by strong and convincing evidence.” SEC v. Internet Sols. for
Bus., Inc., 509 F.3d 1161, 1167 (9th Cir. 2007). The burden is
on the defendant to show that he or she was not served with
process. See id.

B. Motion to Dismiss for Lack of Personal Jurisdiction
When the parties dispute whether personal jurisdiction over
a foreign defendant is proper, “the plaintiff bears the burden
of establishing that jurisdiction exists.” Rio Props. Inc. v.
Rio Int'l Interlink, 284 F.3d 1007, 1019 (9th Cir. 2002). In
general, “personal jurisdiction over a defendant is proper
if it is permitted by a [state] long-arm statute and if the
exercise of that jurisdiction does not violate federal due
process.” Pebble Beach Co. v. Caddy, 453 F.3d 1151, 1154
(9th Cir. 2006). Both the California and federal long-arm
statutes require compliance with due-process requirements.
See Pebble Beach, 453 F.3d at 1155; see also Holland Am.
Line Inc. v. Wartsila N. Am., Inc., 485 F.3d 150, 161 (9th Cir.
2007).

“When a defendant moves to dismiss for lack of personal
jurisdiction, the plaintiff bears the burden of demonstrating
that the court has jurisdiction over the defendant.” Pebble
Beach Co. v. Caddy, 453 F.3d 1151, 1154 (9th Cir. 2006).
“However, this demonstration requires that the plaintiff ‘make
only a prima facie showing of jurisdictional facts to withstand
the motion to dismiss.’ ” Id. (quoting Doe, 248 F.3d at
922). The Court must resolve disputed jurisdictional facts in
the plaintiff's favor, taking the allegations in the plaintiff's
complaint as true. See AT&T v. Compagnie Bruxelles
Lambert, 94 F.3d 586, 588 (9th Cir. 1996); see also Doe, 248
F.3d at 922 (“[T]he plaintiff need only demonstrate facts that
if true would support jurisdiction over the defendant.”).

If the defendant adduces evidence controverting the
allegations in the complaint, however, the plaintiff must
“come forward with facts, by affidavit or otherwise,
supporting personal jurisdiction.” Scott v. Breeland, 792 F.2d
925, 927 (9th Cir. 1986) (quoting Amba Mktg. Sys., Inc.
v. Jobar Int'l, Inc., 551 F.2d 784, 787 (9th Cir. 1977) ).
“Conflicts between [the] parties over statements contained
in the affidavits must be resolved in the plaintiff's favor.”
Schwarzenegger v. Fred Martin Motor Co., 374 F.3d 797,
800 (9th Cir. 2004); see AT&T, 94 F.3d at 588 (“[C]onflicts
between the facts contained in the parties' affidavits must be
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resolved in [plaintiffs'] favor for purposes of deciding whether
a prima facie case for personal jurisdiction exists.”)

IV. ANALYSIS

A. Request to Dismiss for Insufficient Service of
Process

The Court construes Gardner's assertion that he was never
served with any documents as a defense of insufficient service
of process pursuant to Rule 12(b)(5). (Mot. at 1.) Plaintiff
claims that it effected service on Gardner, a U.K. resident, in
accordance with the Hague Convention as permitted by Rule
4(f)(1). (Opp'n at 10.)

Here, Plaintiff provided a signed return of service from the
U.K. Central Authority (“Certificate”) that constitutes “prima
facie evidence of valid service that can be overcome only
by strong and convincing evidence.” See Internet Sols., 509
F.3d at 1167. In her sworn declaration, Plaintiff's counsel
affirms that Gardner provided his mailing address to her in
an email. (King Decl. at 2, ECF No. 40-1.) The email shows
that, as of September 2016, Gardner's mailing address was 15
Rothbury Terrace in Newcastle upon Tyne. (ECF No. 40-9
at Ex. B.) According to the Certificate, “documents were
served by posting them through the defendant's letterbox” at
his Rothbury Terrace address. (ECF No. 40-10 at Ex. C.) This
method of service is in accordance with Rule 6.3(1)(c) of the
Civil Procedure Rules of England and Wales, and is thus valid
under the Hague Convention. See Hague Convention, art. 5;
(Id.)

*5  Additionally, Gardner does not provide any evidence
establishing that he was not served with process. Even
construing Gardner's letter as a sworn affidavit, the mere
statement that “I have not been served any documents”
does not meet the burden of clear and convincing evidence
establishing that service of process was insufficient. (Mot. at
1.) Moreover, Gardner does not contend that the Rothbury
Terrace address was an incorrect address for him on the date
of service. Additionally, though Gardner alleges he did not
receive any documents, due process does not require that
the plaintiff prove the defendant received actual notice. See
Internet Sols. 509 F.3d at 1167. Instead, Plaintiff only needs
to show that it used a method of service reasonably calculated
to give notice to Gardener in accordance with Rule 4, which
the Court finds that it did. See Lidas, Inc., 238 F.3d at 1084.

Because Plaintiff made a prima facie showing that service was
valid under Rule 4, and Gardner did not provide sufficient

evidence to dispute this, the Court denies Gardner's request to
dismiss this action for insufficient service.

B. Request to Dismiss for Lack of Personal
Jurisdiction

Gardner asserts that the Court lacks personal jurisdiction
over him. (Mot. at 1.) In response, Plaintiff argues that
the Court can exercise personal jurisdiction over Gardner
for two reasons: (1) specific personal jurisdiction exists
for the intentional tort claims because Gardner purposefully
directed his tortious conduct toward a California resident,
and (2) personal jurisdiction exists for the contract claims
because Gardner is the alter ego of companies that consented
to jurisdiction in California. (Opp'n at 12-13.) The Court
discusses each issue in turn.

1. Specific Personal Jurisdiction
Over Intentional Tort Claims

First, Plaintiff argues that the Court has personal jurisdiction
over Gardner for intentional tort claims because these claims
arise out of activities that Gardner purposefully directed at
California. (Opp'n at 14.)

Specific jurisdiction allows a court to exercise jurisdiction
over a defendant whose forum-related activities gave rise to
the action before the court. See Bancroft & Masters, Inc. v.
Augusta Nat'l Inc., 223 F.3d 1082, 1086 (9th Cir. 2000). The
Ninth Circuit employs a three-part test to determine whether
the defendant's contacts with the forum state are sufficient
to subject it to a court's specific personal jurisdiction. See
Ballard v. Savage, 65 F.3d 1495, 1498 (9th Cir. 1995). For
claims arising out of intentional torts, specific jurisdiction
exists when (1) the defendant purposefully directed his
activities toward the forum, (2) the plaintiff's claims arise
out of the defendant's forum-related activities, and (3) it
is reasonable for the court to assert jurisdiction over the
defendant. See Schwarzenegger, 374 F.3d at 802; see also
Ziegler, 64 F.3d at 473 (noting that courts apply different
purposeful availment tests to contract and tort cases).

To assess the first prong of the specific jurisdiction
framework, the Court uses the “effects test” and determines
whether the defendant allegedly “(1) committed an intentional
act, (2) expressly aimed at the forum state, (3) causing harm
that the defendant knows is likely to be suffered in the forum
state.” Dole Food Co. v. Watts, 303 F.3d 1104, 1111 (9th Cir.
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2002). Next, to assess the second prong of the framework,
the Court uses a “but for” test to determine whether the
plaintiff's claims arise out of the defendant's forum-related
activities. See Ballard, 65 F.3d at 1500 (explaining that the
question is “but for” defendants contacts with the forum,
would a plaintiff's claims against a defendant have arisen).
If the plaintiff shows that the first two prongs are met, the
burden then shifts to the defendant to “present a compelling
case” that the exercise of jurisdiction would not be reasonable.
Schwarzenegger, 374 F.3d at 802. “If any of the three
requirements is not satisfied, jurisdiction in the forum would
deprive the defendant of due process of law.” Pebble Beach,
453 F.3d at 1155.

*6  In this case, Plaintiff alleges that the first prong of
the specific jurisdiction framework is met because Gardner
purposefully directed his activities toward California. (Opp'n
at 14.) Plaintiff claims that Gardner attempted to defraud a
California resident, and thus expressly aimed his intentional
fraudulent acts at California. See Dole, 303 F.3d at 1111.
Plaintiff alleges that Gardner repeatedly visited Plaintiff's San
Diego office, including to negotiate the 2015 Addendum,
which he allegedly used to implement his fraudulent
scheme. (See Compl. ¶ 26.) Plaintiff contends that, during
these negotiations, Gardner intentionally misrepresented the
financial status of his company, BBE, and withheld material
information, such as his alleged plan to transfer assets out of
BBE and liquidate the company. (Id. ¶ 41.) Plaintiff argues
further that Gardner fraudulently induced Plaintiff to agree
to terms that it would not have agreed to had it known these
material facts. (Id. ¶ 42.) Additionally, Plaintiff claims that
Gardner knew his fraud would cause harm in California, and
that Gardner caused such harm when Plaintiff allegedly lost
several hundreds of thousands of dollars in California—its
principal place of business. (Opp'n at 15.); see Dole, 303 F.3d
at 1113 (“The places where a corporation suffers economic
harm include its principal place of business.”).

Taking the allegations in Plaintiff's complaint as true, the
Court finds that Plaintiff satisfies the first prong of the specific
jurisdiction under the “effects test.” Plaintiff makes a prima
facie showing that Gardner committed intentional acts of
fraud, that the acts where targeted at Plaintiff in California,
and that Gardner knew that the economic loss would be
suffered in California. See Dole, 303 F.3d at 1111.

For the second prong, Plaintiff alleges that its tort claims
arise out of Gardner's forum-related activities. Specifically,
Plaintiff alleges that if it were not for Gardner withholding

material information during the contact negotiations in
California, Plaintiff would not have suffered harm. (Opp'n at
16.) In other words, but-for Gardner's forum-related activities
in California, Plaintiff's claims would not have arisen. (See
id.); Ballard, 65 F. 3d at 1500. The Court agrees with Plaintiff
for the purposes of jurisdiction, and finds that Plaintiff
establishes the second prong. (Id.)

Next, because Plaintiff's allegations support the first two
prongs of specific personal jurisdiction over Gardner, Gardner
must show that the Court exercising personal jurisdiction over
him would be unreasonable. See Dole, 303 F.3d at 1111.
Gardner has not produced any evidence controverting the
allegations in the complaint nor has he made a compelling
case that asserting jurisdiction would be unreasonable. See
Schwarzenegger, 374 F.3d at 802. Although Gardner contests
having any fraudulent intent sufficient to characterize his
actions as tortious, he has not produced sufficient evidence to
support this contention. Even construing Gardner's letters as a
sworn affidavits, the Court must resolve conflicting evidence
in Plaintiff's favor at this stage. See id. at 800.

Taking the allegations in Plaintiff's complaint as true, the
Court finds that Plaintiff has shown that Gardner purposely
directed his tortious conduct at a California resident, giving
rise to this action. Because asserting jurisdiction would not
be unreasonable, the Court finds all three prongs necessary to
establish specific jurisdiction over Gardner for the intentional
tort claims are met. See Schwarzenegger, 374 F.3d at 802.

2. Specific Personal Jurisdiction Over Contract Claims

Although Gardner is subject to the Court's jurisdiction for
claims arising out of his alleged tortious conduct, Plaintiff
also brings claims against Gardner personally for disputes
arising out of the License Agreement. For these claims,
Gardner argues that the Court lacks personal jurisdiction over
him because he did not enter into any agreement or addendum
in his individual capacity. (Mot. at 1 (“I do not consider that
this case can proceed against me in a personal capacity, as
I have only ever interacted with Platypus [W]ear Inc. in a
capacity as an agent/representative of a limited company.”).)
The Court construes Gardner's objection as arguing that he is
protected under the fiduciary shield doctrine. See Bernhardt,
339 F.3d at 925 (explaining that courts have a duty to construe
pro se motions liberally).
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*7  Plaintiff argues that Gardner is subject to the Court's
jurisdiction for actions arising out of Plaintiff's agreements
with BBE and Deep Blue Sports because Gardner is the
alter ego of these companies, which explicitly consented to
jurisdiction in California. (Opp'n at 12.) Plaintiff's alter ego
argument is as follows: (1) the Court has personal jurisdiction
over Deep Blue Sports and BBE by virtue of their contractual
consent, and (2) the fiduciary shield doctrine does not protect
Gardner because (3) Gardner is an alter ego of the companies,
which justifies piercing the corporate veil and asserting
jurisdiction over Garnder. The Court addresses each issue—
consent, fiduciary shield doctrine, and alter ego liability to
pierce the corporate veil—in turn.

a. Consent to Personal Jurisdiction

Plaintiff alleges that BBE and Deep Blue Sports consented
to personal jurisdiction in their license agreements with
Plaintiff. (Opp'n at 12 (“[T]he parties agree to the non-
exclusive jurisdiction of the Courts of San Diego County in
California.”).)

Personal jurisdiction is a waivable right, and a party may
give “express or implied consent to the personal jurisdiction
of the court.” Ins. Corp. of Ir. v. Compagnie Des Bauxites
De Guinee, 456 U.S. 694, 703 (1982). For example, parties
may stipulate in advance to litigate any possible controversies
within a particular jurisdiction. See Doe, 248 F.3d at 922
(“[P]arties to a contract may agree in advance to submit to the
jurisdiction of a given court.”) (quoting Nat'l Equip. Rental,
Ltd. v. Szukhent, 375 U.S. 311, 316 (1964) ). Ultimately,
where such an agreement has been freely negotiated and is
not “unreasonable or unjust,” its enforcement does not offend
due process. See M/S Bremen v. Zapata Off-Shore Co., 407
U.S. 1, 15 (1972).

At this stage, the Court finds that BBE and Deep Blue Sports
agreed to the non-exclusive jurisdiction of San Diego Courts.
There is no evidence that the License Agreement was not
freely negotiated, and thus enforcement of the forum selection
clause does not offend due process. See M/S Bremen, 407
U.S. at 15. Based on this express consent, BBE and Deep
Blue Sports are subject to the Court's personal jurisdiction for
actions arising out of their agreements with Plaintiff. See Ins.
Corp. of Ir., Ltd., 456 U.S. at 703.

b. Fiduciary Shield Doctrine

Next, the Court construes Gardner as asserting the fiduciary
shield doctrine as the basis of his argument that the Court
cannot assert jurisdiction over him for injuries caused by
Deep Blue Sports and BBE. Gardner may seek protection
under the fiduciary shield doctrine because Plaintiff seeks
to hold Gardner liable for Deep Blue Sports's and BBE's
contract breaches, though he was not individually a party to
the agreements at issue.

Under the fiduciary shield doctrine, “a person's mere
association with a corporation that causes injury in the forum
state is not sufficient in itself to permit that forum to assert
jurisdiction over the person.” Davis v. Metro Prods., Inc.,
885 F.2d 515, 520 (9th Cir. 1989). Although, it may be
true that “[t]he mere fact that a corporation is subject to
local jurisdiction does not necessarily mean its nonresident
officers ... are suable locally as well,” Colt Studio, Inc. v.
Badpuppy Enter., 75 F. Supp. 2d 1104, 1111 (C.D. Cal. 1999),
ultimately, the fiduciary shield doctrine does not apply where
there is “reason for the court to disregard the corporate form.”
Davis, 885 F.2d at 520; see, e.g., Dish Network L.L.C. v.
Vicxon Corp., 923 F. Supp. 2d 1259, 1264 (S.D. Cal. 2013)
(finding the fiduciary shield doctrine does not protect an
officer who acted as the “moving force” behind corporation's
alleged copyright-infringing activity).

The Court's jurisdiction over BBE and Deep Blue Sports does
not automatically establish jurisdiction over Gardner for the
same injuries under the fiduciary shield doctrine. See Colt
Studio, 75 F. Supp. 2d at 1111. Instead, to find jurisdiction
over Gardner for actions taken in his official capacity, the
Court needs grounds to “pierce the corporate veil.” See Davis,
885 F.2d at 520 (“Because the corporate form serves as a
shield for the individuals involved for purposes of liability
as well as jurisdiction, many courts search for reasons to
‘pierce the corporate veil’ in jurisdictional contexts parallel
to those used in liability contexts.”). Thus, the Court must
now determine whether it has sufficient grounds to pierce
the corporate veil of Deep Blue and BBE, and hold that
jurisdiction over the companies establishes jurisdiction over
Gardner individually.

c. Alter Ego and Piercing the Corporate Veil

EXHIBIT BB - PAGE 330
WESTLAW 

Case 2:19-ap-01383-SK    Doc 305-1    Filed 07/09/21    Entered 07/09/21 10:48:30    Desc
Appendix     Page 330 of 446



Platypus Wear, Inc. v. Bad Boy Europe Ltd., Not Reported in Fed. Supp. (2018)
2018 WL 3706876

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 7

*8  Plaintiff argues that, because Gardner is the alter ego
of BBE and Deep Blue Sports, the Court may disregard the
corporate form, or “pierce the corporate veil,” and find that
the companies' consent to jurisdiction is a basis for personal
jurisdiction over Gardner. (Opp'n at 12.) Gardner, on the other
hand, argues that “[Plaintiff] [is] attempting to misrepresent[ ]
a number of facts in order to create a false representation of
some wrong doing on my behalf in order to support an ‘alter
ego’ argument that has not been proven.” (Reply at 1.)

Grounds for piercing the corporate veil include (1) where
the corporation is the agent or alter ego of the individual
defendant, or (2) where a corporate officer or director
authorizes, directs, or participates in tortious conduct.
Transgo, Inc. v. AJAC Transmission Parts Corp., 768 F.2d
1001, 1021 (9th Cir. 1985); Flynn, 734 F.2d at 1393. Thus,
where a corporation is the alter ego of its stockholder, a district
court may disregard the corporate form and exercise personal
jurisdiction over those individual stockholders. See Certified
Building Products, Inc. v. NLRB, 528 F.2d 968, 969 (9th Cir.
1975). Sheard v. Superior Court, 114 Cal. Rptr. 743, 745 (Cal.

Ct. App. 1974). 1

1 California law analyzing personal jurisdiction
is appropriate because Rule 4(k)(1)(a) allows
personal jurisdiction over defendants “subject to
the jurisdiction of a court of general jurisdiction in
the state where the district court is located.”

“To apply the alter ego doctrine, the court must determine
(1) that there is such unity of interest and ownership that the
separate personalities of the corporation and the individuals
no longer exist and (2) that failure to disregard the corporation
would result in fraud or injustice.” Flynn Distrib. Co., Inc. v.
Harvey, 734 F.2d 1389, 1393 (9th Cir. 1984) (citing Watson v.
Commonwealth Ins. Co., 8 Cal. 2d 61, 68 (1936) ). Because
the facts relating to personal jurisdiction are intertwined with
the merits of its claims, a plaintiff need only make a prima
facie showing of alter ego liability. See Data Disc, Inc. v. Sys.
Tech. Assocs., Inc., 557 F.2d 1280, 1285 (9th Cir. 1977); see
also Stuart v. Spademan, 772 F.2d 1185, 1198, n.12. (5th Cir.
1985) (noting that the alter ego test for personal jurisdiction
is less stringent than that for liability).

Plaintiff makes a prima facie showing that there is a unity
of interest between Gardner, Deep Blue Sports, and BBE
sufficient for alter ego liability. Plaintiff alleges that Gardner
was the sole owner, stockholder, and managing director
of both Deep Blue Sports and BBE. In addition, the two

companies share the same office and employees, operate the
same type of business, and Gardner freely transferred assets
between them. (Compl. ¶ 74.) Plaintiff also alleges that BBE
sold products on a website registered to Deep Blue Sports and
Gardner. (Id.) Finally, Plaintiff alleged that Deep Blue Sports
and BBE failed to observe corporate formalities, that BBE
was so undercapitalized that it was illusory, and that BBE
was a mere shell company without capital, assets, or stock,
and was used a device to avoid liability. (Id.) The Court finds
that these allegations demonstrate a unity of interest between
Gardner, Deep Blue Sports, and BBE. See Flynn, 734 F.2d at
1393. Thus, Plaintiff establishes a prima facie showing that
separate personalities of the companies and Gardner do not
exist, and rather they are alter egos.

Plaintiff also makes a prima facie showing that failure to find
alter ego liability would result in injustice. Because Plaintiff
alleges that Gardner engaged in asset stripping and using BBE
as a device to avoid liability, failure to find alter ego would
allow Gardner to succeed in his alleged fraudulent scheme
to avoid liability. Gardner allegedly placed BBE's assets in
Deep Blue Sports's name, and simultaneously negotiated with
Plaintiff to release Deep Blue Sports from liability for its
past debts without disclosing the asset transfer to Plaintiff.
(Compl. ¶ 74.) Plaintiff remained under the impression that
BBE was adequately capitalized to operate as a business
and maintain a prosperous relationship. (Id.) Based on these
allegations, Gardner may be liable for Deep Blue Sports and
BBE's contract breach and subsequent debts, especially if he
caused BBE's insolvency to the detriment of its creditors,
like Plaintiff. If the allegations against Gardner, Deep Blue
Sports, and BBE prove to be true, then adhering to the
fiction of their separate existence would permit an abuse
of corporate privilege. As suggested by Plaintiff, it would
be inequitable for Gardner to escape liability to Plaintiff by
virtue of his fraudulent scheme. And though Gardner contests
Plaintiff's claims of fraud and asset stripping (Reply at 1),
for jurisdiction, “the plaintiff need only demonstrate facts
that if true would support jurisdiction over the defendant.”
Unocal, 248 F.3d at 922. Even construing Gardner's Reply
as evidence, the Court resolves these factual conflicts in
Platypus's favor. See Schwarzenegger, 374 F.3d at 800.

*9  Because Plaintiff made a prima facie showing that
Gardner is the alter ego of Deep Blue Sports and BBE, the
Court has sufficient grounds to disregard the corporate form,
or pierce the corporate veil. See Transgo, Inc., 768 F.2d at
1021. This makes Gardner subject to the Court's jurisdiction
for the contract claims because, where alter ego is established
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so as to justify piercing the corporate veil, the basis for
jurisdiction over the corporation supports jurisdiction over
the alter ego stockholder. See Sheard, 114 Cal. Rptr. at 745.
As discussed above, the Court finds that Deep Blue Sports
and BBE are subject to the Court's personal jurisdiction
by virtue of their contractual consent. Thus, this basis for
personal jurisdiction over Deep Blue Sports and BBE—their
consent to jurisdiction—establishes the Court's jurisdiction
over Gardner.

In sum, the Court finds that Plaintiff has shown that Gardner
is the alter ego of BBE and Deep Blue Sports for the purposes
of personal jurisdiction. Because BBE and Deep Blue Sports
consented to the Court's jurisdiction in their agreements with
Plaintiff, Gardner, as an alter ego, is also subject to the Court's
jurisdiction for the actions arising out of these agreements.

V. CONCLUSION
For the foregoing reasons, the Court DENIES Gardner's
Motion to Dismiss (ECF No. 38.) The Court ORDERS
Gardner to file an answer to Plaintiff's complaint no later
than August 30, 2018. If Gardner fails to file an answer by
that date, he will be subject to an entry of default.

Additionally, the Court DENIES Plaintiff's Motion to Strike
(ECF No. 44).

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2018 WL 3706876

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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LORD SUMPTION 

Introduction 

1. This appeal arises out of proceedings for ancillary relief following a 
divorce. The principal parties before the judge, Moylan J, were Michael and 
Yasmin Prest. He was born in Nigeria and she in England. Both have dual 
Nigerian and British nationality. They were married in 1993, and during the 
marriage the matrimonial home was in England, although the husband was found 
by the judge to have been resident in Monaco from about 2001 to date. There was 
also a second home in Nevis. The wife petitioned for divorce in March 2008. A 
decree nisi was pronounced in December 2008, and a decree absolute in November 
2011. 

2. The husband is not party to the appeal in point of form, although he is 
present in spirit. The appeal concerns only the position of a number of companies 
belonging to the group known as the Petrodel Group which the judge found to be 
wholly owned and controlled (directly or through intermediate entities) by the 
husband. There were originally seven companies involved, all of which were 
joined as additional respondents to the wife’s application for ancillary relief. They 
were Petrodel Resources Ltd (“PRL”), Petrodel Resources (Nigeria) Ltd (“PRL 
Nigeria”), Petrodel Upstream Ltd (“Upstream”), Vermont Petroleum Ltd 
(“Vermont”), Elysium Diem Ltd, Petrodel Resources (Nevis) Ltd (“PRL Nevis”) 
and Elysium Diem Ltd (Nevis). Three of these companies, PRL, Upstream and 
Vermont, all incorporated in the Isle of Man, are the respondents in this court. PRL 
was the legal owner of the matrimonial home, which was bought in the name of 
the company in 2001 but was found by the judge to be held for the husband 
beneficially. There is no longer any issue about that property, which is apparently 
in the process of being transferred to the wife. In addition, PRL was the legal 
owner of five residential properties in the United Kingdom and Vermont is the 
legal owner of two more. The question on this appeal is whether the court has 
power to order the transfer of these seven properties to the wife given that they 
legally belong not to him but to his companies. 

3. Part II of the Matrimonial Causes Act 1973 confers wide powers on the 
court to order ancillary relief in matrimonial proceedings. Section 23 provides for 
periodical and lump sum payments to a spouse or for the benefit of children of the 
marriage. Under section 24(1)(a), the court may order that “a party to the marriage 
shall transfer to the other party... such property as may be so specified, being 
property to which the first-mentioned party is entitled, either in possession or 
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reversion”. Section 25 provides for a number of matters to which the court must in 
particular have regard in making such orders, including, at section 25(2)(a), the 
“income, earning capacity, property and other financial resources which each of 
the parties to the marriage has or is likely to have in the foreseeable future”. 

4. The proper exercise of these powers calls for a considerable measure of 
candour by the parties in disclosing their financial affairs, and extensive procedural 
powers are available to the court to compel disclosure if necessary. In this case, the 
husband’s conduct of the proceedings has been characterised by persistent 
obstruction, obfuscation and deceit, and a contumelious refusal to comply with 
rules of court and specific orders. The judge, Moylan J, recited in his judgment the 
long history of successive orders of the court which were either ignored or evaded, 
the various attempts of the husband to conceal the extent of his assets in the course 
of his evidence, and the collusive proceedings in Nigeria by which he sought 
declarations that certain of the companies were held in trust for his siblings. The 
only evidence on behalf of the respondent companies was an affidavit sworn by 
Mr Jack Murphy, a director of PRL and the corporate secretary of the three 
respondent companies, who failed to attend for cross-examination on it. The judge 
rejected his excuse that he was in bad health, and found that he was “unwilling 
rather than unable to attend court.” His conclusion was that “as a result of the 
husband’s abject failure to comply with his disclosure obligations and to comply 
with orders made by the court during the course of these proceedings, I do not 
have the evidence which would enable me to assemble a conventional schedule of 
assets.” However, he found that the husband was the sole beneficial owner and the 
controller of the companies, and doing the best that he could on the material 
available assessed his net assets at £37.5 million. 

5. By his order dated 16 November 2011, Moylan J ordered that the husband 
should procure the conveyance of the matrimonial home at 16, Warwick Avenue, 
London W2 to the wife, free of incumbrances, and that he should make a lump 
sum payment to her of £17.5 million and periodical payments at the rate of 2% of 
that sum while it remained outstanding, together with £24,000 per annum and the 
school fees for each of their four children. In addition he awarded costs in favour 
of the wife, with a payment of £600,000 on account. The judge ordered the 
husband to procure the transfer of the seven UK properties legally owned by PRL 
and Vermont to the wife in partial satisfaction of the lump sum order. He directed 
those companies to execute such documents as might be necessary to give effect to 
the transfer of the matrimonial home and the seven properties. Moreover, in 
awarding costs to the wife, the judge directed that PRL, Upstream and Vermont 
should be jointly and severally liable with the husband for 10% of those costs. 
Corresponding orders were made against certain of the other corporate respondents 
to the original proceedings, but they did not appeal, either to the Court of Appeal 
or to this court, and are no longer relevant, save insofar as the facts relating to 
them throw light on the position of the three respondents. No order was made (or 
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sought) for the transfer of any assets of Upstream, but that company is interested in 
the present appeal by virtue of its liability under the judge’s order for part of the 
wife’s costs. 

6. The distinctive feature of the judge’s approach was that he concluded that 
there was no general principle of law which entitled him to reach the companies’ 
assets by piercing the corporate veil. This was because the authorities showed that 
the separate legal personality of the company could not be disregarded unless it 
was being abused for a purpose that was in some relevant respect improper. He 
held that there was no relevant impropriety. He nevertheless concluded that in 
applications for financial relief ancillary to a divorce, a wider jurisdiction to pierce 
the corporate veil was available under section 24 of the Matrimonial Causes Act. 
The judge found that the matrimonial home was held by PRL on trust for the 
husband, but he made no corresponding finding about the seven other properties 
and refused to make a declaration that the husband was their beneficial owner. It is 
tolerably clear from his supplementary judgment of 16 November 2011 (on the 
form of the order), that this was because having decided that he was specifically 
authorised to dispose of the companies’ properties under section 24, it was 
unnecessary for him to do so and undesirable because of “the potential tax 
consequences”. It is not clear what potential tax consequences he had in mind, but 
his observation suggests that without them he might well have made the 
declaration sought. 

7. In the Court of Appeal, the three respondent companies challenged the 
orders made against them on the ground that there was no jurisdiction to order 
their property to be conveyed to the wife in satisfaction of the husband’s judgment 
debt. This contention, which has been repeated before us, raises a question of some 
importance. For some years it has been the practice of the Family Division to treat 
the assets of companies substantially owned by one party to the marriage as 
available for distribution under section 24 of the Matrimonial Causes Act, 
provided that the remaining assets of the company are sufficient to satisfy its 
creditors. In the Court of Appeal, the practice was supported by Thorpe LJ, but the 
majority disagreed. Rimer LJ, delivering the leading judgment for the majority, 
held that the practice developed by the Family Division was beyond the 
jurisdiction of the court unless (i) the corporate personality of the company was 
being abused for a purpose which was in some relevant respect improper, or (ii) on 
the particular facts of the case it could be shown that an asset legally owned by the 
company was held in trust for the husband. He considered that the judge had 
rejected both of these possibilities on the facts, and that he ought not therefore to 
have made the order. In a short concurring judgment, Patten LJ said that the 
Family Division had developed “an approach to company owned assets in 
ancillary relief applications which amounts almost to a separate system of legal 
rules unaffected by the relevant principles of English property and company law.” 
The practice, he concluded, “must now cease”. This has significant practical 

 Page 4 

EXHIBIT CC - PAGE 338

Case 2:19-ap-01383-SK    Doc 305-1    Filed 07/09/21    Entered 07/09/21 10:48:30    Desc
Appendix     Page 338 of 446



implications. Unless the UK properties of the Petrodel Group are transferred to 
Mrs Prest, it is possible (she says likely) that the lump sum order in her favour will 
remain wholly unsatisfied. To date, the matrimonial home has been transferred to 
her but only subject to a pre-existing charge in favour of BNP Paribas to secure a 
debt of undisclosed amount. 10% of the money ordered to be paid on account of 
costs has been paid by the three respondents, but only in order to satisfy a 
condition imposed on them upon their being granted leave to appeal to the Court of 
Appeal. Otherwise, apart from paying the children’s school fees, the husband has 
not complied with any part of Moylan J’s order and shows no intention of doing so 
if he can possibly avoid it. 

The issues 

8. Subject to very limited exceptions, most of which are statutory, a company 
is a legal entity distinct from its shareholders. It has rights and liabilities of its own 
which are distinct from those of its shareholders. Its property is its own, and not 
that of its shareholders. In Salomon v A Salomon and Co Ltd [1897] AC 22, the 
House of Lords held that these principles applied as much to a company that was 
wholly owned and controlled by one man as to any other company. In Macaura v 
Northern Assurance Co Ltd [1925] AC 619, the House of Lords held that the sole 
owner and controller of a company did not even have an insurable interest in 
property of the company, although economically he was liable to suffer by its 
destruction. Lord Buckmaster, at pp 626-627 said: 

“no shareholder has any right to any item of property owned by the 
company, for he has no legal or equitable interest therein. He is 
entitled to a share in the profits while the company continues to carry 
on business and a share in the distribution of the surplus assets when 
the company is wound up.” 

In Lonrho Ltd v Shell Petroleum Co Ltd [1980] 1 WLR 627 the House of Lords 
held that documents of a subsidiary were not in the “power” of its parent company 
for the purposes of disclosure in litigation, simply by virtue of the latter’s 
ownership and control of the group. These principles are the starting point for the 
elaborate restrictions imposed by English law on a wide range of transactions 
which have the direct or indirect effect of distributing capital to shareholders. The 
separate personality and property of a company is sometimes described as a 
fiction, and in a sense it is. But the fiction is the whole foundation of English 
company and insolvency law. As Robert Goff LJ once observed, in this domain 
“we are concerned not with economics but with law. The distinction between the 
two is, in law, fundamental”: Bank of Tokyo Ltd v Karoon (Note) [1987] AC 45, 
64. He could justly have added that it is not just legally but economically 
fundamental, since limited companies have been the principal unit of commercial 
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life for more than a century. Their separate personality and property are the basis 
on which third parties are entitled to deal with them and commonly do deal with 
them. 

9. Against this background, there are three possible legal bases on which the 
assets of the Petrodel companies might be available to satisfy the lump sum order 
against the husband: 

(1) It might be said that this is a case in which, exceptionally, a court is at 
liberty to disregard the corporate veil in order to give effective relief. 

(2) Section 24 of the Matrimonial Causes Act might be regarded as 
conferring a distinct power to disregard the corporate veil in 
matrimonial cases. 

(3) The companies might be regarded as holding the properties on trust for 
the husband, not by virtue of his status as their sole shareholder and 
controller, but in the particular circumstances of this case. 

The judge’s findings: the companies 

10. Most of the judge’s findings of fact were directed to two questions which 
are no longer in dispute, namely whether the husband owned the Petrodel Group 
and what was the value of his assets. For present purposes, it is enough to 
summarise those which bear on the position of the three corporate respondents. 

11. At the time of the marriage, and throughout the 1990, the husband was 
employed by a succession of major international oil trading companies as a trader, 
but in 2001 he left his last employer, Marc Rich, and began to run his own 
companies. Initially, there were two principal companies involved, Aurora and the 
Petrodel companies. In 2004 Aurora was wound up and thereafter he operated 
mainly through the Petrodel companies. The principal operating company of this 
group was PRL, a company incorporated in the Isle of Man. Its financial 
statements record that it was incorporated on 4 May 1993, was dormant until 1996, 
and did not begin operations until 25 April 2002, i.e. after the husband had left 
Marc Rich and set up on his own. Between 1996 and 2002, it is described in its 
financial statements as a property investment company. Its sole function in that 
period appears to have been to hold title to the matrimonial home at 16, Warwick 
Avenue in London and five residential investment properties in London, and to act 
as a channel for funding property purchases by other companies of the group.  The 
husband’s evidence was that the company had engaged in substantial agricultural 
and oil related business in the 1990s, in part in association with his then employer, 
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Marc Rich. But this was inconsistent with the company’s financial statements, and 
the judge rejected it. Mr Le Breton, a former business colleague of the husband, 
gave evidence at the hearing which the judge accepted as reliable. Mr Le Breton 
said that from about 2001 PRL was engaged in a limited way in oil trading and 
shipping, and from 2006 moved into oil exploration and production in Nigeria and 
West Africa. The latest disclosed accounts of PRL are draft accounts for 2008 and 
2009. The judge declined to attach “any significant weight” to the financial data in 
the 2008 accounts, which he considered to have been manipulated. All the 
disclosed accounts are now very much out of date. For what they are worth, the 
accounts for both years show a substantial turnover and large balances. The 
husband’s evidence was that PRL ceased trading in 2010, when it lost its major 
exploration contract. Given his evident determination to frustrate his wife’s claims 
on him, it cannot be assumed that the assets of the company recorded in the 
disclosed accounts are still there. 

12. Management control of PRL has always been in the hands of the husband, 
ostensibly as chief executive under a contract of employment conferring on him 
complete discretion in the management of its business. The judge found that none 
of the companies had ever had any independent directors. The husband is a 
director of PRL Nigeria, but otherwise the directors are all nominal or professional 
directors, generally his relatives, who accept directions from him. The directors of 
PRL are Mr Murphy (the principal of its corporate secretary) and a lady in Nevis 
who appears to have been the couple’s cleaner there. 

13. The ownership of the respondent companies proved to be more difficult to 
establish. The husband did not admit to having any personal interest in the shares 
of any company of the group, and declined to say who the ultimate shareholders 
were. Substantially all of the issued shares of PRL are owned by PRL Nigeria. 
Almost all the shares of that company are owned by PRL Nevis, a company about 
which very little is known, but whose accounts show substantial balances, 
apparently derived from trading. The husband’s evidence was that the shares of 
PRL Nevis were owned by its own subsidiary PRL Nigeria. The judge described 
this as “puzzling” but made no finding as to whether it was true. More recently, it 
has been suggested that PRL Nevis is owned by a family trust about which, 
however, nothing has been disclosed. In the end, it did not matter, because the 
judge cut through the complexities of the corporate structure by accepting the 
evidence of the wife and Mr Le Breton that the husband was the true owner of the 
Petrodel Group, as he had always told them he was, even if the exact means by 
which he held it remained obscure. That accounted for PRL, PRL Nigeria and PRL 
Nevis. 

14. It also accounted for Vermont, whose shares are held 49% by PRL and 51% 
by PRL Nigeria, and Upstream, which had a single issued share held by PRL 
Nevis. Vermont was and possibly still is a trading company. The husband’s 
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evidence was that it began to ship crude oil in 2010. The exact nature of 
Upstream’s business (if any) is unclear. It does not appear to trade. 

15. The husband declined to answer the question whether he received any 
benefits from PRL other than his salary, saying that this was an “accounting 
question”. The judge, however, made extensive findings about this. He found that 
his personal expenditure substantially exceeded his salary and bonuses as chief 
executive, and that the difference was funded entirely by the company. There was 
no formality involved. The husband simply treated the companies’ cash balances 
and property as his own and drew on them as he saw fit. The judge found that the 
husband had “unrestricted access” to the companies’ assets, unconfined by any 
board control or by any scruples about the legality of his drawings. He used PRL’s 
assets to fund his and his family’s personal expenditure, including the substantial 
legal costs incurred in these proceedings. The group was “effectively … the 
husband’s money box which he uses at will.” 

Piercing the corporate veil 

16. I should first of all draw attention to the limited sense in which this issue 
arises at all. “Piercing the corporate veil” is an expression rather indiscriminately 
used to describe a number of different things. Properly speaking, it means 
disregarding the separate personality of the company. There is a range of situations 
in which the law attributes the acts or property of a company to those who control 
it, without disregarding its separate legal personality. The controller may be 
personally liable, generally in addition to the company, for something that he has 
done as its agent or as a joint actor. Property legally vested in a company may 
belong beneficially to the controller, if the arrangements in relation to the property 
are such as to make the company its controller’s nominee or trustee for that 
purpose. For specific statutory purposes, a company’s legal responsibility may be 
engaged by the acts or business of an associated company. Examples are the 
provisions of the Companies Acts governing group accounts or the rules governing 
infringements of competition law by “firms”, which may include groups of 
companies conducting the relevant business as an economic unit. Equitable 
remedies, such as an injunction or specific performance may be available to 
compel the controller whose personal legal responsibility is engaged to exercise 
his control in a particular way. But when we speak of piercing the corporate veil, 
we are not (or should not be) speaking of any of these situations, but only of those 
cases which are true exceptions to the rule in Salomon v A Salomon and Co Ltd 
[1897] AC 22, i.e. where a person who owns and controls a company is said in 
certain circumstances to be identified with it in law by virtue of that ownership and 
control. 
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17. Most advanced legal systems recognise corporate legal personality while 
acknowledging some limits to its logical implications. In civil law jurisdictions, 
the juridical basis of the exceptions is generally the concept of abuse of rights, to 
which the International Court of Justice was referring in In re Barcelona Traction, 
Light and Power Co Ltd [1970] ICJ 3 when it derived from municipal law a 
limited principle permitting the piercing of the corporate veil in cases of misuse, 
fraud, malfeasance or evasion of legal obligations. These examples illustrate the 
breadth, at least as a matter of legal theory, of the concept of abuse of rights, which 
extends not just to the illegal and improper invocation of a right but to its use for 
some purpose collateral to that for which it exists. 

18. English law has no general doctrine of this kind. But it has a variety of 
specific principles which achieve the same result in some cases. One of these 
principles is that the law defines the incidents of most legal relationships between 
persons (natural or artificial) on the fundamental assumption that their dealings are 
honest. The same legal incidents will not necessarily apply if they are not. The 
principle was stated in its most absolute form by Denning LJ in a famous dictum in 
Lazarus Estates Ltd v Beasley [1956] 1 QB 702, 712: 

“No court in this land will allow a person to keep an advantage 
which he has obtained by fraud. No judgment of a court, no order of 
a Minister, can be allowed to stand if it has been obtained by fraud. 
Fraud unravels everything. The court is careful not to find fraud 
unless it is distinctly pleaded and proved; but once it is proved, it 
vitiates judgments, contracts and all transactions whatsoever…” 

The principle is mainly familiar in the context of contracts and other consensual 
arrangements, in which the effect of fraud is to vitiate consent so that the 
transaction becomes voidable ab initio. But it has been applied altogether more 
generally, in cases which can be rationalised only on grounds of public policy, for 
example to justify setting aside a public act such as a judgment, which is in no 
sense consensual, a jurisdiction which has existed since at least 1775: Duchess of 
Kingston’s Case (1776) 2 Smith's LC, 13th ed, 644, 646, 651. Or to abrogate a 
right derived from a legal status, such as marriage: R v Secretary of State for the 
Home Department, Ex p Puttick [1981] QB 767. Or to disapply a statutory time bar 
which on the face of the statute applies: Welwyn Hatfield Borough Council v 
Secretary of State for Communities and Local Government [2011] 2 AC 304. 
These decisions (and there are others) illustrate a broader principle governing 
cases in which the benefit of some apparently absolute legal principle has been 
obtained by dishonesty. The authorities show that there are limited circumstances 
in which the law treats the use of a company as a means of evading the law as 
dishonest for this purpose. 
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19. The question is heavily burdened by authority, much of it characterised by 
incautious dicta and inadequate reasoning. I propose, first, to examine those cases 
which seek to rationalise the case law in terms of general principle, and then to 
look at a number of cases in which the court has been thought, rightly or wrongly, 
to have pierced the corporate veil in order to identify the critical features of these 
cases which enabled them to do so. 

20. Almost all the modern analyses of the general principle have taken as their 
starting point the brief and obiter but influential statement of Lord Keith of Kinkel 
in Woolfson v Strathclyde Regional Council 1978 SC(HL) 90. This was an appeal 
from Scotland in which the House of Lords declined to allow the principal 
shareholder of a company to recover compensation for the compulsory purchase of 
a property which the company occupied. The case was decided on its facts, but at p 
96, Lord Keith, delivering the leading speech, observed that “it is appropriate to 
pierce the corporate veil only where special circumstances exist indicating that it is 
a mere facade concealing the true facts.” 

21. The first systematic analysis of the large and disparate body of English case 
law was undertaken by a strong Court of Appeal in Adams v Cape Industries plc 
[1990] Ch 433 (Slade, Mustill and Ralph Gibson LJJ). The question at issue in that 
case was whether the United Kingdom parent of an international mining group 
which was, at least arguably, managed as a “single economic unit” was present in 
the United States for the purpose of making a default judgment of a United States 
court enforceable against it in England. Among other arguments, it was suggested 
that it was present in the United States by virtue of the fact that a wholly owned 
subsidiary was incorporated and carried on business there. Slade LJ, delivering the 
judgment of the court, rejected this contention: pp 532-544. The court, adopting 
Lord Keith’s dictum in Woolfson v Strathclyde, held that the corporate veil could 
be disregarded only in cases where it was being used for a deliberately dishonest 
purpose: pp 539, 540. Apart from that, and from cases turning on the wording of 
particular statutes, it held at p 536 that 

“the court is not free to disregard the principle of Salomon v A 
Salomon & Co Ltd [1897] AC 22 merely because it considers that 
justice so requires. Our law, for better or worse, recognises the 
creation of subsidiary companies, which though in one sense the 
creatures of their parent companies, will nevertheless under the 
general law fall to be treated as separate legal entities with all the 
rights and liabilities which would normally attach to separate legal 
entities.” 

22. In Trustor AB v Smallbone (No 2) [2001] 1 WLR 1177, Sir Andrew Morritt 
V-C reviewed many of the same authorities. Mr Smallbone, the former managing 
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director of Trustor, had improperly procured large amounts of its money to be paid 
out of its account to a company called Introcom Ltd, incorporated in Gibraltar. 
Introcom was owned and controlled by a Liechtenstein trust of which Mr 
Smallbone was a beneficiary. Its directors acted on his instructions. At an earlier 
stage of the litigation, Trustor had obtained summary judgment on some of its 
claims against Introcom, on the footing that the payments were unauthorised and a 
breach of Mr Smallbone’s duty as managing director, that the company was 
“simply a vehicle Mr Smallbone used for receiving money from Trustor”, and that 
his knowledge could be imputed to the company. The Vice-Chancellor was dealing 
with a subsequent application by Trustor for summary judgment against Mr 
Smallbone himself. It was accepted that there was an arguable defence to the 
claims against him for damages or compensation for breach of his duties as a 
director of Trustor. Accordingly the sole basis of the application was that he was 
liable to account as a constructive trustee on the footing of knowing receipt. This 
depended on the proposition that he was to be identified with Introcom and so 
treated as having received the money himself. It was submitted that the authorities 
justified piercing the corporate veil in three, possibly overlapping, cases: (i) where 
the company was a “facade or sham”; (ii) where the company was involved in 
some form of impropriety; and (iii) where it was necessary to do so in the interests 
of justice. In each of these cases, the right of the court to pierce the corporate veil 
was said to be subject to there being no third party interests engaged, such as 
unconnected minority shareholders or creditors. The Vice-Chancellor concluded 
that the authorities supported the submission in case (i), and also in case (ii) 
provided that the impropriety was a relevant one, i.e. “linked to the use of the 
company structure to avoid or conceal liability for that impropriety”. He followed 
Adams v Cape Industries in rejecting the submission as applied to case (iii). In 
summary, the court was “entitled to ‘pierce the corporate veil’ and recognise the 
receipt of the company as that of the individual(s) in control of it if the company 
was used as a device or facade to conceal the true facts, thereby avoiding or 
concealing any liability of those individual(s)”: see para 23. 

23. For years after it was decided, Cape Industries was regarded as having 
settled the general law on the subject. But for much of this period, the Family 
Division pursued an independent line, essentially for reasons of policy arising from 
its concern to make effective its statutory jurisdiction to distribute the property of 
the marriage upon a divorce. In Nicholas v Nicholas [1984] FLR 285, the Court of 
Appeal (Cumming-Bruce and Dillon LJJ) overturned the decision of the judge to 
order the husband to procure the transfer to the wife of a property belonging to a 
company in which he held a 71% shareholding, the other 29% being held by his 
business associates. However, both members of the court suggested, obiter, that 
the result might have been different had it not been for the position of the minority 
shareholders. Cumming-Bruce LJ (at p 287) thought that, in that situation, “the 
court does and will pierce the corporate veil and make an order which has the same 
effect as an order that would be made if the property was vested in the majority 
shareholder.” Dillon LJ said (at p 292) that “if the company was a one-man 
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company and the alter ego of the husband, I would have no difficulty in holding 
that there was power to order a transfer of the property.” These dicta were 
subsequently applied by judges of the Family Division dealing with claims for 
ancillary financial relief, who regularly made orders awarding to parties to the 
marriage assets vested in companies of which one of them was the sole 
shareholder. Connell J made such an order in Green v Green [1993] 1 FLR 326. In 
Mubarak v Mubarak [2001] 1 FLR 673, 682C, Bodey J held that for the purpose of 
claims to ancillary financial relief the Family Division would lift the corporate veil 
not only where the company was a sham but “when it is just and necessary”, the 
very proposition that the Court of Appeal had rejected as a statement of the general 
law in Adams v Cape Industries. And in Kremen v Agrest (No 2) [2011] 2 FLR 
490, para 46, Mostyn J held that there was a “strong practical reason why the cloak 
should be penetrable even absent a finding of wrongdoing.” 

24. There were of course dissenting voices, even in decisions on ancillary 
relief. Much the most significant of them for present purposes was that of Munby 
J. In A v A [2007] 2 FLR 467, paras 18-19, he drew attention to the robust 
approach which had always been adopted by judges of the Family Division in 
seeing through sham arrangements designed to hide the ownership of assets of the 
marriage by vesting them in relatives or companies which were in reality holding 
them as their nominees. But he warned against departing from fundamental legal 
principle. At para 21, he observed: 

“In this sense, and to this limited extent, the typical case in the 
Family Division may differ from the typical case in (say) the 
Chancery Division. But what it is important to appreciate (and too 
often, I fear, is not appreciated at least in this division) is that the 
relevant legal principles which have to be applied are precisely the 
same in this division as in the other two divisions. There is not one 
law of ‘sham’ in the Chancery Division and another law of ‘sham’ in 
the Family Division. There is only one law of ‘sham’, to be applied 
equally in all three Divisions of the High Court, just as there is but 
one set of principles, again equally applicable in all three divisions, 
determining whether or not it is appropriate to ‘pierce the corporate 
veil’”. 

25. In Ben Hashem v Al Shayif [2009] 1 FLR 115, another decision of Munby J, 
the difference between the approach taken in the Family Division and in other 
divisions of the High Court arose in a particularly acute form, because he was 
hearing the claim for ancillary relief in conjunction with proceedings in the 
Chancery Division. In the Family Division, the wife was seeking an order 
transferring to her a property which she was occupying but which was owned by a 
company controlled by the husband, while in the Chancery proceedings the 
company was seeking a possession order in respect of the same property. After 
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reminding himself of what he had said in A v A and conducting a careful review of 
both family and non-family cases, Munby J formulated six principles at paras 159
164 which he considered could be derived from them: (i) ownership and control of 
a company were not enough to justify piercing the corporate veil; (ii) the court 
cannot pierce the corporate veil, even in the absence of third party interests in the 
company, merely because it is thought to be necessary in the interests of justice; 
(iii) the corporate veil can be pierced only if there is some impropriety; (iv) the 
impropriety in question must, as Sir Andrew Morritt had said in Trustor, be 
“linked to the use of the company structure to avoid or conceal liability”; (v) to 
justify piercing the corporate veil, there must be “both control of the company by 
the wrongdoer(s) and impropriety, that is (mis)use of the company by them as a 
device or facade to conceal their wrongdoing”; and (vi) the company may be a 
“facade” even though it was not originally incorporated with any deceptive intent, 
provided that it is being used for the purpose of deception at the time of the 
relevant transactions. The court would, however, pierce the corporate veil only so 
far as it was necessary in order to provide a remedy for the particular wrong which 
those controlling the company had done. 

26. In VTB Capital plc v Nutritek International Corpn [2012] 2 Lloyd’s Rep 
313, VTB Capital sought permission to serve proceedings out of the jurisdiction on 
the footing that the borrower under a facility agreement was to be identified with 
the persons who controlled it, so as to make the latter in law parties to the same 
agreement. The attempt failed in the Court of Appeal because the court was not 
satisfied that that would be the consequence of piercing the corporate veil even if it 
were legitimate to do so: see paras 90-91. The decision is not, therefore, direct 
authority on the question whether the court was entitled to pierce the corporate 
veil. But the court considered all the principal authorities on that question and 
arrived at substantially the same conclusions as Sir Andrew Morritt V-C and 
Munby J. Munby J’s statement of principle was adopted by the Court of Appeal 
subject to two qualifications. First, they said that it was not necessary in order to 
pierce the corporate veil that there should be no other remedy available against the 
wrongdoer, and so far as Munby J suggested that it was, he had set the bar too 
high. Secondly, they said that it was not enough to show that there had been 
wrongdoing. “The relevant wrongdoing must be in the nature of an independent 
wrong that involves the fraudulent or dishonest misuse of the corporate personality 
of the company for the purpose of concealing the true facts”: see paras 79-80. On 
this point, the case took the same course in the Supreme Court [2013] UKSC 5; 
[2013] 2 WLR 398, which dismissed VTB Capital’s appeal. So far as piercing the 
corporate veil is concerned, the court’s reasons were given by Lord Neuberger. He 
noted the broad consensus among judges and text-book writers that there were 
circumstances in which separate legal personality of a company might be 
disregarded and the company identified with those who owned and controlled it. 
However, he declined to decide whether the consensus was right on an appeal from 
an interlocutory decision, given that, like the Court of Appeal, he considered that 
even if the veil were pierced the result would not be to make a company’s 
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controllers party to its contracts with third parties. But he adopted, as it seems to 
me, both the general reasoning of the Court of Appeal and the view of Munby J 
that any doctrine permitting the court to pierce the corporate veil must be limited 
to cases where there was a relevant impropriety: see paras 128, 145. 

27. In my view, the principle that the court may be justified in piercing the 
corporate veil if a company’s separate legal personality is being abused for the 
purpose of some relevant wrongdoing is well established in the authorities. It is 
true that most of the statements of principle in the authorities are obiter, because 
the corporate veil was not pierced. It is also true that most cases in which the 
corporate veil was pierced could have been decided on other grounds. But the 
consensus that there are circumstances in which the court may pierce the corporate 
veil is impressive. I would not for my part be willing to explain that consensus out 
of existence. This is because I think that the recognition of a limited power to 
pierce the corporate veil in carefully defined circumstances is necessary if the law 
is not to be disarmed in the face of abuse. I also think that provided the limits are 
recognised and respected, it is consistent with the general approach of English law 
to the problems raised by the use of legal concepts to defeat mandatory rules of 
law. 

28. The difficulty is to identify what is a relevant wrongdoing. References to a 
“facade” or “sham” beg too many questions to provide a satisfactory answer. It 
seems to me that two distinct principles lie behind these protean terms, and that 
much confusion has been caused by failing to distinguish between them. They can 
conveniently be called the concealment principle and the evasion principle. The 
concealment principle is legally banal and does not involve piercing the corporate 
veil at all. It is that the interposition of a company or perhaps several companies so 
as to conceal the identity of the real actors will not deter the courts from 
identifying them, assuming that their identity is legally relevant. In these cases the 
court is not disregarding the “facade”, but only looking behind it to discover the 
facts which the corporate structure is concealing. The evasion principle is 
different. It is that the court may disregard the corporate veil if there is a legal right 
against the person in control of it which exists independently of the company’s 
involvement, and a company is interposed so that the separate legal personality of 
the company will defeat the right or frustrate its enforcement. Many cases will fall 
into both categories, but in some circumstances the difference between them may 
be critical. This may be illustrated by reference to those cases in which the court 
has been thought, rightly or wrongly, to have pierced the corporate veil. 

29. The first and most famous of them is Gilford Motor Co Ltd v Horne [1933] 
Ch 935. Mr EB Horne had been the managing director of the Gilford Motor Co. 
His contract of employment precluded him being engaged in any competing 
business in a specified geographical area for five years after the end of his 
employment “either solely or jointly with or as agent for any other person, firm or 
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company.” He left Gilford and carried on a competing business in the specified 
area, initially in his own name. He then formed a company, JM Horne & Co Ltd, 
named after his wife, in which she and a business associate were shareholders. The 
trial judge, Farwell J, found that the company had been set up in this way to enable 
the business to be carried on under his own control but without incurring liability 
for breach of the covenant. However the reality, in his view, was that the company 
was being used as “the channel through which the defendant Horne was carrying 
on his business.” In fact, he dismissed the claim on the ground that the restrictive 
covenant was void. But the Court of Appeal allowed the appeal on that point and 
granted an injunction against both Mr Horne and the company. As against Mr 
Horne, the injunction was granted on the concealment principle. Lord Hanworth 
MR said, at pp 961-962, that the company was a “mere cloak or sham” because the 
business was really being carried on by Mr Horne. Because the restrictive 
covenant prevented Mr Horne from competing with his former employers whether 
as principal or as agent for another, it did not matter whether the business belonged 
to him or to JM Horne & Co Ltd provided that he was carrying it on. The only 
relevance of the interposition of the company was to maintain the pretence that it 
was being carried on by others. Lord Hanworth did not explain why the injunction 
should issue against the company, but I think it is clear from the judgments of 
Lawrence and Romer LJJ, at pp 965 and 969, that they were applying the evasion 
principle. Lawrence LJ, who gave the fullest consideration to the point, based his 
view entirely on Mr Horne’s evasive motive for forming the company. This 
showed that it was “a mere channel used by the defendant Horne for the purpose of 
enabling him, for his own benefit, to obtain the advantage of the customers of the 
plaintiff company, and that therefore the defendant company ought to be restrained 
as well as the defendant Horne.” In other words, the company was restrained in 
order to ensure that Horne was deprived of the benefit which he might otherwise 
have derived from the separate legal personality of the company. I agree with the 
view expressed by the Court of Appeal in VTB Capital, at para 63, that this is 
properly to be regarded as a decision to pierce the corporate veil. It is fair to say 
that the point may have been conceded by counsel, although in rather guarded 
terms (“if the evidence admitted of the conclusion that what was being done was a 
mere cloak or sham”). It is also true that the court in Gilford Motor Co might have 
justified the injunction against the company on the ground that Mr Horne’s 
knowledge was to be imputed to the company so as to make the latter’s conduct 
unconscionable or tortious, thereby justifying the grant of an equitable remedy 
against it. But the case is authority for what it decided, not for what it might have 
decided, and in my view the principle which the Court of Appeal applied was 
correct. It does not follow that JM Horne & Co Ltd was to be identified with Mr 
Horne for any other purpose. Mr Horne’s personal creditors would not, for 
example, have been entitled simply by virtue of the facts found by Farwell J, to 
enforce their claims against the assets of the company. 

30. Jones v Lipman [1962] 1 WLR 832 was a case of very much the same kind. 
The facts were that Mr Lipman sold a property to the plaintiffs for £5,250 and 
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then, thinking better of the deal, sold it to a company called Alamed Ltd for 
£3,000, in order to make it impossible for the plaintiffs to get specific 
performance. The judge, Russell J, found that company was wholly owned and 
controlled by Mr Lipman, who had bought it off the shelf and had procured the 
property to be conveyed to it “solely for the purpose of defeating the plaintiffs’ 
rights to specific performance.” About half of the purchase price payable by 
Alamed was funded by borrowing from a bank, and the rest was left outstanding. 
The judge decreed specific performance against both Mr Lipman and Alamed Ltd. 
As against Mr Lipman this was done on the concealment principle. Because Mr 
Lipman owned and controlled Alamed Ltd, he was in a position specifically to 
perform his obligation to the plaintiffs by exercising his powers over the company. 
This did not involve piercing the corporate veil, but only identifying Mr Lipman as 
the man in control of the company. The company, said Russell J portentously at p 
836, was “a device and a sham, a mask which [Mr Lipman] holds before his face 
in an attempt to avoid recognition by the eye of equity.” On the other hand, as 
against Alamed Ltd itself, the decision was justified on the evasion principle, by 
reference to the Court of Appeal’s decision in Gilford Motor Co. The judge must 
have thought that in the circumstances the company should be treated as having 
the same obligation to convey the property to the plaintiff as Mr Lipman had, even 
though it was not party to the contract of sale. It should be noted that he decreed 
specific performance against the company notwithstanding that as a result of the 
transaction, the company’s main creditor, namely the bank, was prejudiced by its 
loss of what appears from the report to have been its sole asset apart from a 
possible personal claim against Mr Lipman which he may or may not have been in 
a position to meet. This may be thought hard on the bank, but it is no harder than a 
finding that the company was not the beneficial owner at all. The bank could have 
protected itself by taking a charge or registering the contract of sale. 

31. In Gencor ACP Ltd v Dalby [2000] 2 BCLC 734, the plaintiff made a large 
number of claims against a former director, Mr Dalby, for misappropriating its 
funds. For present purposes the claim which matters is a claim for an account of a 
secret profit which Mr Dalby procured to be paid by a third party, Balfour Beatty, 
to a BVI company under his control called Burnstead. Rimer J held, at para 26, 
that Mr Dalby was accountable for the money received by Burnstead, on the 
ground that the latter was “in substance little other than Mr Dalby’s offshore bank 
account held in a nominee name”, and “simply... the alter ego through which Mr 
Dalby enjoyed the profit which he earned in breach of his fiduciary duty to ACP.” 
Rimer J ordered an account against both Mr Dalby and Burnstead. He considered 
that he was piercing the corporate veil. But I do not think that he was. His findings 
about Mr Dalby’s relationship with the company and his analysis of the legal 
consequences show that both Mr Dalby and Burnstead were independently liable 
to account to ACP, even on the footing that they were distinct legal persons. If, as 
the judge held, Burnstead was Mr Dalby’s nominee for the purpose of receiving 
and holding the secret profit, it followed that Burnstead had no right to the money 
as against Mr Dalby, who had in law received it through Burnstead and could 
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properly be required to account for it to ACP. Burnstead itself was liable to 
account to ACP because, as the judge went on to point out, Mr Dalby’s knowledge 
of the prior equitable interest of ACP was to be imputed to it. As Rimer J  
observed, “the introduction into the story of such a creature company is... 
insufficient to prevent equity’s eye from identifying it with Mr Dalby.” This is in 
reality the concealment principle. The correct analysis of the situation was that the 
court refused to be deterred by the legal personality of the company from finding 
the true facts about its legal relationship with Mr Dalby. It held that the nature of 
their dealings gave rise to ordinary equitable claims against both. The result would 
have been exactly the same if Burnstead, instead of being a company, had been a 
natural person, say Mr Dalby’s uncle, about whose separate existence there could 
be no doubt. 

32. The same confusion of concepts is, with respect, apparent in Sir Andrew 
Morritt V-C’s analysis in Trustor AB v Smallbone (No 2) [2001] 1 WLR 1177, 
which I have already considered. The Vice-Chancellor’s statement of principle at 
para 23 that the court was entitled to pierce the corporate veil if the company was 
used as a “device or facade to conceal the true facts thereby avoiding or concealing 
any liability of those individual(s)” elides the quite different concepts of 
concealment and avoidance. As I read his reasons for giving judgment against Mr 
Smallbone, at paras 24-25, he did so on the concealment principle. It had been 
found at the earlier stage of the litigation that Introcom was “simply a vehicle Mr 
Smallbone used for receiving money from Trustor”, and that the company was a 
“device or facade” for concealing that fact. On that footing, the company received 
the money on Mr Smallbone’s behalf. This conclusion did not involve piercing the 
corporate veil, and did not depend on any finding of impropriety. It was simply an 
application of the principle summarised by the Vice-Chancellor at para 19 of his 
judgment, that receipt by a company will count as receipt by the shareholder if the 
company received it as his agent or nominee, but not if it received it in its own 
right. To decide that question, it was necessary to establish the facts which 
demonstrated the true legal relationship between Mr Smallbone and Introcom. Mr 
Smallbone’s ownership and control of Introcom was only one of those facts, not in 
itself conclusive. Other factors included the circumstances and the source of the 
receipt, and the nature of the company’s other transactions if any. 

33. In Trustor, as in Gencor, the analysis would have been the same if Introcom 
had been a natural person instead of a company. The evasion principle was not 
engaged, and indeed could not have been engaged on the facts of either case. This 
is because neither Mr Dalby nor Mr Smallbone had used the company’s separate 
legal personality to evade a liability that they would otherwise have had. They 
were liable to account only if the true facts were that the company had received the 
money as their agent or nominee. That was proved in both cases. If it had not been, 
there would have been no receipt, knowing or otherwise, and therefore no claim to 
be evaded. The situation was not the same as it had been in Gilford Motor Co v 
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Horne and Jones v Lipman, for in these cases the real actors, Mr Horne and Mr 
Lipman, had a liability which arose independently of the involvement of the 
company. 

34. These considerations reflect the broader principle that the corporate veil 
may be pierced only to prevent the abuse of corporate legal personality. It may be 
an abuse of the separate legal personality of a company to use it to evade the law 
or to frustrate its enforcement. It is not an abuse to cause a legal liability to be 
incurred by the company in the first place. It is not an abuse to rely upon the fact 
(if it is a fact) that a liability is not the controller’s because it is the company’s.  On 
the contrary, that is what incorporation is all about. Thus in a case like VTB 
Capital, where the argument was that the corporate veil should be pierced so as to 
make the controllers of a company jointly and severally liable on the company’s 
contract, the fundamental objection to the argument was that the principle was 
being invoked so as to create a new liability that would not otherwise exist. The 
objection to that argument is obvious in the case of a consensual liability under a 
contract, where the ostensible contracting parties never intended that any one else 
should be party to it. But the objection would have been just as strong if the 
liability in question had not been consensual. 

35. I conclude that there is a limited principle of English law which applies 
when a person is under an existing legal obligation or liability or subject to an 
existing legal restriction which he deliberately evades or whose enforcement he 
deliberately frustrates by interposing a company under his control. The court may 
then pierce the corporate veil for the purpose, and only for the purpose, of 
depriving the company or its controller of the advantage that they would otherwise 
have obtained by the company’s separate legal personality. The principle is 
properly described as a limited one, because in almost every case where the test is 
satisfied, the facts will in practice disclose a legal relationship between the 
company and its controller which will make it unnecessary to pierce the corporate 
veil. Like Munby J in Ben Hashem, I consider that if it is not necessary to pierce 
the corporate veil, it is not appropriate to do so, because on that footing there is no 
public policy imperative which justifies that course. I therefore disagree with the 
Court of Appeal in VTB Capital who suggested otherwise at para 79. For all of 
these reasons, the principle has been recognised far more often than it has been 
applied. But the recognition of a small residual category of cases where the abuse 
of the corporate veil to evade or frustrate the law can be addressed only by 
disregarding the legal personality of the company is, I believe, consistent with 
authority and with long-standing principles of legal policy. 

36. In the present case, Moylan J held that he could not pierce the corporate veil 
under the general law without some relevant impropriety, and declined to find that 
there was any. In my view he was right about this. The husband has acted 
improperly in many ways. In the first place, he has misapplied the assets of his 
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companies for his own benefit, but in doing that he was neither concealing nor 
evading any legal obligation owed to his wife. Nor, more generally, was he 
concealing or evading the law relating to the distribution of assets of a marriage 
upon its dissolution. It cannot follow that the court should disregard the legal 
personality of the companies with the same insouciance as he did. Secondly, the 
husband has made use of the opacity of the Petrodel Group’s corporate structure to 
deny being its owner. But that, as the judge pointed out at para 219 “is simply [the] 
husband giving false evidence.” It may engage what I have called the concealment 
principle, but that simply means that the court must ascertain the truth that he has 
concealed, as it has done. The problem in the present case is that the legal interest 
in the properties is vested in the companies and not in the husband. They were 
vested in the companies long before the marriage broke up. Whatever the 
husband’s reasons for organising things in that way, there is no evidence that he 
was seeking to avoid any obligation which is relevant in these proceedings. The 
judge found that his purpose was “wealth protection and the avoidance of tax”. It 
follows that the piercing of the corporate veil cannot be justified in this case by 
reference to any general principle of law. 

Section 24(1)(a) of the Matrimonial Causes Act 1973 

37. If there is no justification as a matter of general legal principle for piercing 
the corporate veil, I find it impossible to say that a special and wider principle 
applies in matrimonial proceedings by virtue of section 24(1)(a) of the 
Matrimonial Causes Act 1973. The language of this provision is clear. It empowers 
the court to order one party to the marriage to transfer to the other “property to 
which the first-mentioned party is entitled, either in possession or reversion”. An 
“entitlement” is a legal right in respect of the property in question. The words “in 
possession or reversion” show that the right in question is a proprietary right, legal 
or equitable. This section is invoking concepts with an established legal meaning 
and recognised legal incidents under the general law. Courts exercising family 
jurisdiction do not occupy a desert island in which general legal concepts are 
suspended or mean something different. If a right of property exists, it exists in 
every division of the High Court and in every jurisdiction of the county courts. If it 
does not exist, it does not exist anywhere. It is right to add that even where courts 
exercising family jurisdiction have claimed a wider jurisdiction to pierce the 
corporate veil than would be recognised under the general law, they have not 
usually suggested that this can be founded on section 24 of the Matrimonial 
Causes Act. On the contrary, in Nicholas v Nicholas [1984] FLR 285, 288, 
Cumming-Bruce LJ said that it could not. 

38. This analysis is not affected by section 25(2)(a) of the Matrimonial Causes 
Act 1973. Section 25(2)(a) requires the court when exercising the powers under 
section 24, to have regard to “the income, earning capacity, property and other 
financial resources which each of the parties to the marriage has or is likely to 
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have in the foreseeable future”. The breadth and inclusiveness of this definition of 
the relevant resources of the parties to the marriage means that the relevant 
spouse’s ownership and control of a company and practical ability to extract 
money or money’s worth from it are unquestionably relevant to the court’s 
assessment of what his resources really are. That may affect the amount of any 
lump sum or periodical payment orders, or the decision what transfers to order of 
other property which unquestionably belongs to the relevant spouse. But it does 
not follow from the fact that one spouse’s worth may be boosted by his access to 
the company’s assets that those assets are specifically transferrable to the other 
under section 24(1)(a). 

39. Moylan J considered that it was enough to justify his order to transfer the 
properties that the husband should have the practical ability to procure their 
transfer, whether or not he was their beneficial owner. He found that this was 
established in the present case because of the power which the husband had over 
the companies by virtue of owning and controlling them. The judge did not make 
any finding about whether the properties of the corporate respondents were held in 
trust for the husband, except in the case of the matrimonial home in Warwick 
Avenue, which he found to be beneficially his. What he held was that the assets of 
the companies were “effectively” the husband’s property, because he treated them 
as such. He was “able to procure their disposal as he may direct, based again on his 
being the controller of the companies and the only beneficial owner.”  The judge 
accepted that as a matter of company law, the husband as shareholder had no more 
than a right of participation in accordance with the company’s constitution, and 
that that did not confer any right to any particular property of the company. “But, 
what if the shareholder is, in fact, able to procure the transfer to them of a 
particular item of company property, such as a matrimonial home,” the judge 
asked, “as a result of their control and ownership of the company and the absence 
of any third party interests.” The judge’s answer to that question was that the 
“purpose and intention” of the Matrimonial Causes Act 1973 was that the 
companies’ assets should be treated as part of the marital wealth. “Effectively”, he 
said, “the husband, in respect of the companies and their assets, is in the same 
position he would be in if he was the beneficiary of a bare trust or the companies 
were his nominees.” 

40. I do not accept this, any more than the Court of Appeal did.  The judge was 
entitled to take account of the husband’s ownership and control of the companies 
and his unrestricted access to the companies’ assets in assessing what his resources 
were for the purpose of section 25(2)(a). But he was not entitled to order the 
companies’ assets to be transferred to the wife in satisfaction of the lump sum 
order simply by virtue of section 24(1)(a). I do not doubt that the construction of 
section 24(1)(a) of the Act is informed by its purpose and its social context, as well 
as by its language. Nor do I doubt that the object is to achieve a proper division of 
the assets of the marriage. But it does not follow that the courts will stop at nothing 
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in their pursuit of that end, and there are a number of principled reasons for 
declining to give the section the effect that the judge gave it. In the first place, it is 
axiomatic that general words in a statute are not to be read in a way which “would 
overthrow fundamental principles, infringe rights, or depart from the general 
system of law, without expressing its intention with irresistible clearness”. The 
words are those of Lord Atkin in Nokes v Doncaster Amalgamated Collieries Ltd 
[1940] AC 1014, 1031-1032, but the principle is very familiar and has been 
restated by the courts in many contexts and at every level. There is nothing in the 
Matrimonial Causes Act and nothing in its purpose or broader social context to 
indicate that the legislature intended to authorise the transfer by one party to the 
marriage to the other of property which was not his to transfer. Secondly, a transfer 
of this kind will ordinarily be unnecessary for the purpose of achieving a fair 
distribution of the assets of the marriage. Where assets belong to a company 
owned by one party to the marriage, the proper claims of the other can ordinarily 
be satisfied by directing the transfer of the shares. It is true that this will not always 
be possible, particularly in cases like this one where the shareholder and the 
company are both resident abroad in places which may not give direct effect to the 
orders of the English court. In an age of internationally mobile spouses and assets 
this is a more significant problem than it once was, but such cases remain the 
exception rather than the rule. Section 24 cannot be construed as if it were directed 
to that problem. Third, so far as a party to matrimonial proceedings deliberately 
attempts to frustrate the exercise of the court’s ancillary powers by disposing of 
assets, section 37 provides for the setting aside of those dispositions in certain 
circumstances. Section 37 is a limited provision which is very far from being a 
complete answer to the problem, but it is as far as the legislature has been prepared 
to go. 

41. The recognition of a jurisdiction such as the judge sought to exercise in this 
case would cut across the statutory schemes of company and insolvency law. 
These include elaborate provisions regulating the repayment of capital to 
shareholders and other forms of reduction of capital, and for the recovery in an 
insolvency of improper dispositions of the company’s assets. These schemes are 
essential for the protection of those dealing with a company, particularly where it 
is a trading company like PRL and Vermont. The effect of the judge’s order in this 
case was to make the wife a secured creditor. It is no answer to say, as 
occasionally has been said in cases about ancillary financial relief, that the court 
will allow for known creditors. The truth is that in the case of a trading company 
incurring and discharging large liabilities in the ordinary course of business, a 
court of family jurisdiction is not in a position to conduct the kind of notional 
liquidation attended by detailed internal investigation and wide publicity which 
would be necessary to establish what its liabilities are. In the present case, the 
difficulty is aggravated by the fact that the last financial statements, which are not 
obviously unreliable, are more than five years old. To some extent that is the fault 
of the husband and his companies, but that is unlikely to be much comfort to 
unsatisfied creditors with no knowledge of the state of the shareholder’s marriage 
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or the proceedings in the Family Division. It is clear from the judge’s findings of 
fact that this particular husband made free with the company’s assets as if they 
were his own. That was within his power, in the sense that there was no one to stop 
him. But, as the judge observed, he never stopped to think whether he had any 
right to act in this way, and in law, he had none. The sole shareholder or the whole 
body of shareholders may approve a foolish or negligent decision in the ordinary 
course of business, at least where the company is solvent: Multinational Gas & 
Petrochemical Co v Multinational Gas & Petrochemical Services Ltd [1983] Ch 
258. But not even they can validly consent to their own appropriation of the 
company’s assets for purposes which are not the company’s: Belmont Finance 
Corpn Ltd v Williams Furniture Ltd [1979] Ch 250, 261 (Buckley LJ), Attorney
General’s Reference (No 2 of 1982) [1984] QB 624, Director of Public 
Prosecutions v Gomez [1993] AC 442, 496-497 (Lord Browne-Wilkinson). Mr 
Prest is of course not the first person to ignore the separate personality of his 
company and pillage its assets, and he will certainly not be the last. But for the 
court to deploy its authority to authorise the appropriation of the company’s assets 
to satisfy a personal liability of its shareholder to his wife, in circumstances where 
the company has not only not consented to that course but vigorously opposed it, 
would, as it seems to me, be an even more remarkable break with principle. 

42. It may be said, as the judge in effect did say, that the way in which the 
affairs of this company were conducted meant that the corporate veil had no 
reality. The problem about this is that if, as the judge thought, the property of a 
company is property to which its sole shareholder is “entitled, either in possession 
or reversion”, then that will be so even in a case where the sole shareholder 
scrupulously respects the separate personality of the company and the 
requirements of the Companies Acts, and even in a case where none of the 
exceptional circumstances that may justify piercing the corporate veil applies. This 
is a proposition which can be justified only by asserting that the corporate veil 
does not matter where the husband is in sole control of the company. But that is 
plainly not the law. 

Beneficial ownership of the properties 

43. It follows from the above analysis that the only basis on which the 
companies can be ordered to convey the seven disputed properties to the wife is 
that they belong beneficially to the husband, by virtue of the particular 
circumstances in which the properties came to be vested in them. Only then will 
they constitute property to which the husband is “entitled, either in possession or 
reversion.” This is the issue which the judge felt that he did not need to decide. 
But on the footing that he was wrong about the ambit of section 24(1)(a), it does 
need to be decided now. The issue requires an examination of evidence which is 
incomplete and in critical respects obscure. A good deal therefore depends upon 
what presumptions may properly be made against the husband given that the 
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defective character of the material is almost entirely due to his persistent 
obstruction and mendacity. 

44. In British Railways Board v Herrington [1972] AC 877, 930-931, Lord 
Diplock, dealing with the liability of a railway undertaking for injury suffered by 
trespassers on the line, said: 

“The appellants, who are a public corporation, elected to call no 
witnesses, thus depriving the court of any positive evidence as to 
whether the condition of the fence and the adjacent terrain had been 
noticed by any particular servant of theirs or as to what he or any 
other of their servants either thought or did about it. This is a 
legitimate tactical move under our adversarial system of litigation. 
But a defendant who adopts it cannot complain if the court draws 
from the facts which have been disclosed all reasonable inferences as 
to what are the facts which the defendant has chosen to withhold. A 
court may take judicial notice that railway lines are regularly 
patrolled by linesmen and Bangers. In the absence of evidence to the 
contrary, it is entitled to infer that one or more of them in the course 
of several weeks noticed what was plain for all to see. Anyone of 
common sense would realise the danger that the state of the fence so 
close to the live rail created for little children coming to the meadow 
to play. As the appellants elected to call none of the persons who 
patrolled the line there is nothing to rebut the inference that they did 
not lack the common sense to realise the danger. A court is 
accordingly entitled to infer from the inaction of the appellants that 
one or more of their employees decided to allow the risk to continue 
of some child crossing the boundary and being injured or killed by 
the live rail rather than to incur the trivial trouble and expense of 
repairing the gap in the fence.” 

The courts have tended to recoil from some of the fiercer parts of this statement, 
which appear to convert open-ended speculation into findings of fact. There must 
be a reasonable basis for some hypothesis in the evidence or the inherent 
probabilities, before a court can draw useful inferences from a party’s failure to 
rebut it. For my part I would adopt, with a modification which I shall come to, the 
more balanced view expressed by Lord Lowry with the support of the rest of the 
committee in R v Inland Revenue Commissioners, Ex p TC Coombs & Co 
[1991] 2 AC 283, 300: 

“In our legal system generally, the silence of one party in face of the 
other party’s evidence may convert that evidence into proof in 
relation to matters which are, or are likely to be, within the 
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knowledge of the silent party and about which that party could be 
expected to give evidence. Thus, depending on the circumstances, a 
prima facie case may become a strong or even an overwhelming 
case. But, if the silent party's failure to give evidence (or to give the 
necessary evidence) can be credibly explained, even if not entirely 
justified, the effect of his silence in favour of the other party may be 
either reduced or nullified.” 

Cf. Wisniewski v Central Manchester Health Authority [1998] PIQR 324, 340. 

45. The modification to which I have referred concerns the drawing of adverse 
inferences in claims for ancillary financial relief in matrimonial proceedings, 
which have some important distinctive features. There is a public interest in the 
proper maintenance of the wife by her former husband, especially (but not only) 
where the interests of the children are engaged. Partly for that reason, the 
proceedings although in form adversarial have a substantial inquisitorial element. 
The family finances will commonly have been the responsibility of the husband, so 
that although technically a claimant, the wife is in reality dependent on the 
disclosure and evidence of the husband to ascertain the extent of her proper claim. 
The concept of the burden of proof, which has always been one of the main factors 
inhibiting the drawing of adverse inferences from the absence of evidence or 
disclosure, cannot be applied in the same way to proceedings of this kind as it is in 
ordinary civil litigation. These considerations are not a licence to engage in pure 
speculation. But judges exercising family jurisdiction are entitled to draw on their 
experience and to take notice of the inherent probabilities when deciding what an 
uncommunicative husband is likely to be concealing. I refer to the husband 
because the husband is usually the economically dominant party, but of course the 
same applies to the economically dominant spouse whoever it is. 

46. The facts, so far as the judge was able to make findings about them, are that 
the London properties were acquired as follows: 

December 1995 	 Flat 4, 27 Abbey Road was transferred to PRL 
by the husband for £1. It had been bought by 
him in 1991, before the marriage and before the 
incorporation of PRL. There are two charges on 
the property, in favour of Ahli United Bank and 
BNP Paribas, apparently to secure loans made 
to PRL. Neither the husband nor PRL has 
complied with orders to disclose the loan 
agreement and related documents. 
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1998 

Flat 5, 27 Abbey Road was transferred to PRL 
on the same day, also for £1, by the husband’s 
younger brother Michel. It had been bought in 
March of that year for £48,650 in Michel’s 
name. The wife’s evidence was that, at the time, 
Michel was a student in London with no 
substantial assets of his own who was being 
supported by her husband. She said that her 
husband had led her to believe that he had paid 
for it. 

March 1996 	 Flat 2, 143 Ashmore Road, is a leasehold 
property transferred to PRL for £1 by the wife. 
It had originally been bought by the husband in 
November 1992 in the name of someone called 
Jimmy Lawrence. There is no information about 
Jimmy Lawrence or the reasons for his 
involvement. According to the husband’s 
evidence, the purchase money came from PRL, 
but since PRL was not incorporated until six 
months after that, this cannot be correct. At 
some stage, it is unclear when or how, the lease 
was transferred into the name of the wife, and 
she must have signed the transfer when it was 
conveyed to PRL, but she had no recollection of 
being involved or of ever having owned it. 

The wife transferred her interest in the freehold 
of 143 Ashmore Street to PRL. The freehold 
had originally been bought in 1996 in the name 
of the wife and one Esta Blechman, who was 
the leasehold owner of another flat in the 
building. There is no information about the 
consideration paid either in 1996 or in 1998. 
The husband’s evidence was the funds to buy 
the wife’s interest in 1996 came from PRL. 

August 2000 	 Flat 6, 62-64 Beethoven Street was transferred 
to PRL by the husband for £85,000. He had 
originally bought it in 1988 (before the 
marriage) for £70,500. The property is charged 
to secure the loans made by Ahli United Bank 
and BNP Paribas. 

May 2001 	 The matrimonial home, 16 Warwick Avenue, 
was bought in the name of PRL for £1.4 million 
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and subsequently refurbished at a cost of about 
£1 million. The judge rejected the husband’s 
evidence that the purchase price and 
refurbishment costs were funded by PRL, 
because at that stage the company had not 
commenced trading operations. He found that 
they were funded from bonuses earned by the 
husband, presumably, at this stage, from his last 
employer before he set up on his own. The 
judge found that PRL had always held this 
property on trust for the husband and that 
conclusion is not challenged on this appeal. The 
property is charged to secure the loans made by 
Ahli United Bank and BNP Paribas. In 
accordance with the judge’s order PRL has now 
conveyed it to the wife, but subject to the 
charges. 

July 2001 	 Flat 310, Pavilion Apartments was bought in 
the name of Vermont for £635,000. The judge 
found that the money was derived from PRL. 

January 2004 	 11, South Lodge, Circus Road, was bought in 
the name of Vermont for £700,000. The judge 
found that the purchase price was also derived 
from PRL. The property is charged to secure the 
loans made to Ahli United Bank and BNP 
Paribas. 

The judge recorded the wife’s evidence that the husband had once advised her that 
if anything were to happen to him, she should sell all the properties, move to Nevis 
and use the proceeds of sale to meet her living expenses there. 

47. The starting point is that in her points of claim the wife expressly alleged, 
among other things, that the husband used the corporate defendants to hold legal 
title to properties that belonged beneficially to him. All seven of the properties in 
dispute on this appeal were identified in her pleading as having been held for him 
in this way. In her section 25 statement, she gives evidence of her belief that he 
was their beneficial owner, supported in some cases by admittedly inconclusive 
reasons for that belief. Neither the husband nor the companies have complied with 
orders for the production of the completion statements on the purchase of the 
properties and evidence of the source of the money used to pay the purchase price. 
The companies were joined to these proceedings only because they were alleged to 
be trustees for the husband of the shareholdings and the properties and because 

 Page 26 

EXHIBIT CC - PAGE 360

Case 2:19-ap-01383-SK    Doc 305-1    Filed 07/09/21    Entered 07/09/21 10:48:30    Desc
Appendix     Page 360 of 446



orders were being sought for their transfer to the wife. Yet the companies failed to 
file a defence, or to comply with orders for disclosure. One of the few things that is 
clear from Mr Murphy’s affidavit was that the companies’ refusal to co-operate 
was deliberate, notwithstanding that they were conscious that the London 
properties (unlike the other assets) were within the jurisdiction of the court, which 
was in a position directly to enforce any order that it might make in respect of 
them. The only explanation proffered for their contumacy was that the information 
was confidential to the companies’ shareholders or “commercial partners”. It is 
difficult to imagine that any commercial partners could enjoy rights of confidence 
over information concerning residential investment properties in London, and on 
the judge’s findings the only shareholder was the husband himself. The only 
directly relevant evidence given by Mr Murphy in his affidavit is a bald assertion 
that the companies are the sole beneficial owners of the shareholdings and the 
properties, but he declined to appear for cross-examination on it. The judge 
rejected his explanation that his health was not up to it. The judge’s findings about 
the ownership and control of the companies mean that the companies’ refusal to 
co-operate with these proceedings is a course ultimately adopted on the direction 
of the husband. It is a fair inference from all these facts, taken cumulatively, that 
the main, if not the only, reason for the companies’ failure to co-operate is to 
protect the London properties. That in turn suggests that proper disclosure of the 
facts would reveal them to have been held beneficially by the husband, as the wife 
has alleged. 

48. Turning to what is known about the acquisition of the disputed properties, 
PRL acquired the legal interest in six London properties (including the 
matrimonial home) between 1995 and 2001. All of these properties were acquired 
by PRL before it began commercial operations and began to generate funds of its 
own. This was the main basis on which the judge found that the matrimonial home 
was held on trust for the husband from its acquisition in 2001. Since, as the judge 
found, no rent was paid to PRL for the family’s occupation of the matrimonial 
home, this is a particularly clear case of the husband using PRL as a vehicle to 
hold legal title on trust for himself. 

49. Of the other five properties owned by PRL, the first category comprises the 
three properties (Flats 4 and 5, 27 Abbey Road, and Flat 2, 143 Ashmore Road) 
acquired by the company in December 1995 and March 1996, in each case for a 
nominal consideration of £1. Since no explanation has been forthcoming for the 
gratuitous transfer of these properties to PRL, there is nothing to rebut the ordinary 
presumption of equity that PRL was not intended to acquire a beneficial interest in 
them. The only question is who did hold the beneficial interest. Flat 4, 27 Abbey 
Road was transferred by the husband, who had originally bought it in his own 
name in 1991, before PRL was incorporated. There is therefore an ordinary 
resulting trust back to the husband, which is held by him subject to the charges in 
favour of Ahli United Bank and BNP Paribas. Flat 5, 27 Abbey Road was 
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transferred to PRL by the husband’s younger brother Michel. He had acquired title 
shortly before at a time when he could not have paid for it himself. The wife’s 
evidence was that the husband paid for it. Again, there is no evidence to rebut the 
ordinary inference that the husband was the beneficial owner of the property at the 
time of the transfer to PRL, and that the company held it on a resulting trust for 
him. The leasehold interest in Flat 2, 143 Ashmore Road was transferred to PRL 
by the wife. The rather curious chain of title before that is summarised above. The 
circumstances suggest that the husband must have provided the purchase money 
and was the beneficial owner when the legal estate was held by Jimmy Lawrence 
and also at the time of its transfer from him to the wife. Either it then became the 
beneficial property of the wife (which is what equity would initially presume); or 
else it remained in the beneficial ownership of the husband, which is what I would 
on balance infer from the wife’s evidence that the transfer was procured by the 
husband without her conscious involvement. In either case, the company as the 
legal owner can be required to transfer this property to the wife. I conclude that the 
husband was at all relevant times the beneficial owner of all three properties. 

50. The freehold interest in 143 Ashmore Road and Flat 6, 62-64 Beethoven 
Street come into a different category. Flat 6, 62-64 Beethoven Street is known to 
have been acquired by PRL from the husband in August 1998 for substantial 
consideration. Since PRL had not begun operations at that stage, I infer that the 
purchase money must have come from the husband. Virtually nothing is known 
about the terms of acquisition of the wife’s interest in the freehold of 143 Ashmore 
Road, except that the husband says that the money came from PRL. I infer for the 
same reason that PRL was funded by the husband. In itself, that is consistent with 
PRL being the beneficial owner if, for example, the husband provided the money 
to the company by way of loan or capital subscription. But there is no evidence to 
that effect, and I would not be willing to presume it in the absence of any. I 
conclude that the husband was the beneficial owner of these two properties. 

51. That leaves the two London properties (Flat 310, Pavilion Apartments and 
11, South Lodge, Circus Road) which were acquired in the name of Vermont for 
substantial consideration, in July 2001 and January 2004 respectively. Vermont is 
an oil trading company which according to the husband started lifting oil in 2010. 
In the company’s financial statements for 2008, the two properties are listed as its 
only assets and there were no liabilities apart from the bank loans charged on Flat 
310, Pavilion Apartments. Flat 310, Pavilion Apartments was acquired with funds 
derived from PRL at a time when the company had not begun trading operations. I 
infer that the funds were provided to PRL by the husband. The position is the same 
in the case of 11, South Lodge, except that this was bought with money provided 
by PRL at a time when it was an active trading company and could therefore have 
funded the purchase itself. However, it is right to note (i) that the ownership of 
residential investment property in London appears to have nothing to do with the 
oil trading business in which PRL was then engaged, and (ii) that at this stage of 
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the history a consistent pattern can be discerned by which the husband causes 
properties to be acquired with funds provided by himself by companies under his 
control, nominally funded by PRL but in fact by himself. If 11, South Lodge was 
the exception, then it was a break with past practice. In the absence of any 
explanation of these transactions by the husband or his companies, I conclude that 
both of the properties acquired in the name of Vermont were beneficially owned 
by the husband. 

52. Whether assets legally vested in a company are beneficially owned by its 
controller is a highly fact-specific issue. It is not possible to give general guidance 
going beyond the ordinary principles and presumptions of equity, especially those 
relating to gifts and resulting trusts. But I venture to suggest, however tentatively, 
that in the case of the matrimonial home, the facts are quite likely to justify the 
inference that the property was held on trust for a spouse who owned and 
controlled the company. In many, perhaps most cases, the occupation of the 
company’s property as the matrimonial home of its controller will not be easily 
justified in the company’s interest, especially if it is gratuitous. The intention will 
normally be that the spouse in control of the company intends to retain a degree of 
control over the matrimonial home which is not consistent with the company’s 
beneficial ownership. Of course, structures can be devised which give a different 
impression, and some of them will be entirely genuine. But where, say, the terms 
of acquisition and occupation of the matrimonial home are arranged between the 
husband in his personal capacity and the husband in his capacity as the sole 
effective agent of the company (or someone else acting at his direction), judges 
exercising family jurisdiction are entitled to be sceptical about whether the terms 
of occupation are really what they are said to be, or are simply a sham to conceal 
the reality of the husband’s beneficial ownership. 

Nuptial settlement 

53. The wife sought special leave to argue that the companies constituted a 
nuptial settlement within the meaning of section 24(1)(c) of the Act. The court 
ruled in the course of the hearing that leave would be refused. The point was not 
argued below and does not appear to be seriously arguable here. 

Terms for permission to appeal 

54. Before parting with this case, I will only record my surprise that the 
companies were given permission to appeal on such undemanding terms. They 
were required to make a payment on account of costs, but they were not required 
to purge their contempt in failing to disclose documents or information, nor were 
they put on terms as to dealings with the properties. There may have been good 
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reasons for not imposing such terms, but on the face of it the possibility was not 
even considered. 

Conclusion 

55. I would accordingly declare that the seven disputed properties vested in 
PRL and Vermont are held on trust for the husband, and I would restore paragraph 
6 of the order of Moylan J so far as it required those companies to transfer them to 
the wife. 

56. Subject to any contrary submissions as to costs, I would also restore 
paragraph 14 of the judge’s order so far as it dealt with the costs payable by PRL 
and Vermont, and would order them to pay the costs of the appeal to the Court of 
Appeal and to this court. As at present advised, I would not require Upstream, 
against whom no relief has ever been sought, to pay any costs, but in the rather 
unusual circumstances of this case, I would not make any costs order in their 
favour either. 

LORD NEUBERGER 

57. I agree that Mrs Prest’s appeal succeeds. More particularly, I agree that her 
appeal should be (i) allowed on the basis that the properties were acquired and held 
by the respondents on trust for the husband, but (ii) dismissed in so far as it relies 
on piercing the veil of incorporation, or on section 24(1)(a) or (c) of the 
Matrimonial Causes Act 1973. 

58. I agree with all that Lord Sumption says on (i) the construction of section 
24(1)(a) of the 1973 Act, in paras 37-42, (ii) the trust issue, in his masterly analysis 
of the facts and inferences to be drawn from them, in paras 43-52, (iii) the point 
sought to be raised under section 24(1)(c), in para 53, and (iv) his conclusions in 
paras 55 and 56, and there is nothing I wish to add on those issues.  

59. I wish, however, to add a little to what Lord Sumption says on the question 
of whether, and if so, in what circumstances, the court has power to pierce the 
corporate veil in the absence of specific statutory authority to do so.  

60. I agree that there are two types of case where judges have described their 
decisions as being based on piercing the veil, namely those concerned with 
concealment and those concerned with evasion. It seems to me that Staughton LJ 
had a similar classification in mind in Atlas Maritime Co SA v Avalon Maritime 
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Ltd (No 1) [1991] 4 All ER 769, 779G (quoted in VTB Capital plc v Nutritek 
International Corpn [2013] UKSC 5; [2013] 2 WLR 378, para 118), where he 
sought to distinguish between “lifting” and “piercing” the corporate veil.  

61. I also agree that cases concerned with concealment do not involve piercing 
the corporate veil at all. They simply involve the application of conventional legal 
principles to an arrangement which happens to include a company being 
interposed to disguise the true nature of that arrangement. Accordingly, if piercing 
the corporate veil has any role to play, it is in connection with evasion.  

62. Furthermore, I agree that, if the court has power to pierce the corporate veil, 
Munby J was correct in Ben Hashem v Al Shayif [2009] 1 FLR 115 to suggest that 
it could only do so in favour of a party when all other, more conventional, 
remedies have proved to be of no assistance (and therefore I disagree with the 
Court of Appeal in VTB [2012] 2 Lloyd’s Rep 313, para 79, who suggested 
otherwise). 

63. However, as in the recent decision of this court in VTB, it is not necessary 
to decide whether there is a principle that it is open to a court, without statutory 
authority (or, possibly, in the absence of the intention of contracting parties), to 
pierce the veil of incorporation (“the doctrine”), and, if it is, the scope, or 
boundaries, of the doctrine. 

64. However, I can see considerable force in the view that it is appropriate for 
us to address those matters now. This is the second case in the space of a few 
months when the doctrine has been invoked before this court on what are, on any 
view, inappropriate grounds. It is also clear from the cases and academic articles 
that the law relating to the doctrine is unsatisfactory and confused. Those cases and 
articles appear to me to suggest that (i) there is not a single instance in this 
jurisdiction where the doctrine has been invoked properly and successfully, (ii) 
there is doubt as to whether the doctrine should exist, and (iii) it is impossible to 
discern any coherent approach, applicable principles, or defined limitations to the 
doctrine. 

65. In these circumstances, there is obvious value in seeking to decide whether 
the doctrine exists, and if so, to identify some coherent, practical and principled 
basis for it, if we can do so in this case. 

66. Any discussion about the doctrine must begin with the decision in Salomon 
v A Salomon and Co Ltd [1897] AC 22, in which a unanimous House of Lords 
reached a clear and principled decision, which has stood unimpeached for over a 
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century. The effect of the decision is encapsulated at pp 30-31, where Lord 
Halsbury LC said that a “legally incorporated” company “must be treated like any 
other independent person with its rights and liabilities appropriate to itself …, 
whatever may have been the ideas or schemes of those who brought it into 
existence”. Whether that is characterised as a common law rule or a consequence 
of the companies legislation (or an amalgam of both), it is a very well established 
principle of long standing and high authority. Writing extra-judicially, Lord 
Templeman referred to the principle in Salomon as the “unyielding rock” on which 
company law is constructed, and on which “complicated arguments” might 
ultimately become “shipwrecked”- Forty Years On (1990) 11 Co Law 10. 

67. The decision in Salomon plainly represents a substantial obstacle in the way 
of an argument that the veil of incorporation can be pierced. Further, the 
importance of maintaining clarity and simplicity in this area of law means that, if 
the doctrine is to exist, the circumstances in which it can apply must be limited and 
as clear as possible. 

68. Since the decision in Salomon, there have been a number of cases where the 
courts have considered “piercing” or “lifting” the corporate veil. The most 
important of those cases are discussed by Lord Sumption in paras 20-35 above. 
That discussion demonstrates, as I see it, the following: 

i.	 The decision of the International Court of Justice in In re 
Barcelona Traction, Light and Power Co, Ltd [1970] ICJ 3 
recognises the doctrine; however, that is in the context of a civil 
law system which includes the principle of abuse of rights, and 
begs the question whether, in a common law system, the doctrine 
should be applicable by the courts in the absence of specific 
legislative sanction; 

ii.	 There are judgments in family cases based on obiter dicta in 
Nicholas v Nicholas [1984] FLR 285 (eg the judgments of Thorpe 
LJ in this case and of Mostyn J in Kremen v Agrest (No 2) [2011] 
2 FLR 490), where the doctrine has been treated as valid and 
applicable; but the application of the doctrine, even if it exists, in 
these cases is unsound, as Munby J effectively (in both senses of 
the word) indicated in A v A [2007] 2 FLR 467 and Ben Hashem 
[2009] 1 FLR 115; 

iii.	 There are two cases outside the family law context which laid the 
ground for the establishment of the doctrine, namely the decisions 
of the Court of Appeal in Gilford Motor Co Ltd v Horne [1933] Ch 
935, and of Russell J in Jones v Lipman [1962] 1 WLR 832;  

iv.	 There are two subsequent decisions, one of the House of Lords, 
Woolfson v Strathclyde Regional Council 1978 SC(HL) 90, the 
other of the Court of Appeal, Adams v Cape Industries plc [1990] 
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Ch 433, in which it was assumed or accepted that the doctrine 
existed, but they cannot amount to more than obiter observations, 
as in neither of them did the doctrine apply; 

v.	 In subsequent cases in the Court of Appeal and High Court, it has 
been (unsurprisingly) assumed that the doctrine does apply, two 
recent examples being the Court of Appeal decisions in VTB 
[2012] 2 Lloyd’s Rep 313 and Alliance Bank JSC v Aquanta 
Corpn [2013] 1 Lloyd’s Rep 175; 

vi.	 However, in only two of those subsequent cases (the first instance 
decisions in Gencor ACP Ltd v Dalby [2000] 2 BCLC 734 and 
Trustor AB v Smallbone (No 2) [2001] 1 WLR 1177) has the 
doctrine actually been relied on, and they each could have been 
decided the same way without recourse to the doctrine, and 
therefore involved illegitimate applications of the doctrine on any 
view (see para 62 above). 

69. On closer analysis of cases mentioned in subpara (iii) above, it does not 
appear to me that the facts and outcomes in Gilford Motor and Jones provide much 
direct support for the doctrine. However, the decisions can fairly be said to have 
rested on the doctrine if one takes the language of the judgments at face value. 
Further, they indicate that, where a court is of the view (albeit that I think that it 
was mistaken in those cases) that there is no other method of achieving justice, the 
doctrine provides a valuable means of doing so.  

70. In Gilford Motor, the legal argument at first instance and on appeal seems 
to have concentrated on the validity of the restrictive covenant (see at [1933] Ch 
935, 936-937 and 950-952). It is also clear from the judgment of Lord Hanworth 
MR at p 961 that counsel for the company conceded that if, contrary to his 
contention, the company was a “mere cloak or sham” and that the business was 
actually being carried on by Horne in breach of the restrictive covenant, then the 
company should also be restrained. Further, in my view, as that passage indicates, 
the case was one of concealment, and therefore did not really involve the doctrine 
at all. 

71. In any event, it seems to me that the decision in Gilford Motor that an 
injunction should be granted against the company was amply justified on the basis 
that the company was Horne’s agent for the purpose of carrying on the business 
(just as his wife would have been, if he had used her as the “cloak”); therefore, if 
an injunction was justified against Horne, it was justified against the company. 
There is nothing in the judgments in Gilford Motor to suggest that any member of 
the Court of Appeal thought that he was making new law, let alone cutting into the 
well-established and simple principle laid down in Salomon. 
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72. It is by no means inconceivable that the three members of the Court of 
Appeal in Gilford Motor were using the expression “cloak or sham” to suggest, as 
a matter of legal analysis, a principal and agent relationship. Lord Hanworth relied 
on a passage in a judgment of Lindley LJ in Smith v Hancock [1894] 2 Ch 377, 
385 (where the expression “cloak or sham” appears to have originated), and in that 
passage, it seems to me that the cloak or sham is treated as amounting to the 
business being “carried on for the defendant”. This view is supported by 
something Lord Denning MR said in Wallersteiner v Moir [1974] 1 WLR 991, 
1013, namely it was “quite clear” that the companies in that case: 

“were just the puppets of Dr Wallersteiner. … Transformed into 
legal language, they were his agents to do as he commanded. He was 
the principal behind them. … At any rate, it was up to him to show 
that any one else had a say in their affairs and he never did so: cf 
Gilford”. 

73. As for Jones, I am unconvinced that it was necessary for Russell J to invoke 
the doctrine in order to justify an effective order for specific performance, as 
sought by the plaintiffs in that case. An order for specific performance would have 
required Lipman not merely to convey the property in question to the plaintiffs, but 
to do everything which was reasonably within his power to ensure that the 
property was so conveyed – see eg Wroth v Tyler [1974] Ch 30, 47-51. Lipman 
and an employee of his solicitors were the sole shareholders and directors of the 
company, and its sole liability appears to have been a loan of £1500 to a bank 
(borrowed to meet half the £3000 which it paid for the property). In those 
circumstances, it seems clear that Lipman could have compelled the company to 
convey the property to the plaintiffs (on the basis that he would have to account to 
the company for the purchase price, which would have ensured that the bank was 
in no way prejudiced). Indeed, I consider that the company could fairly have been 
described and treated as being Lipman’s “creature”, without in any way cutting 
into the principle established in Salomon. 

74. The history of the doctrine over 80 years of its putative life (taking Gilford 
Motor as the starting point) is, therefore, at least as I see it, a series of decisions, 
each of which can be put into one of three categories, namely: 

i.	 Decisions in which it was assumed that the doctrine existed, but it 
was rightly concluded that it did not apply on the facts; 

ii.	 Decisions in which it was assumed that the doctrine existed, and it 
was wrongly concluded that it applied on the facts; 

iii.	 Decisions in which it was assumed that the doctrine existed and it 
was applied to the facts, but where the result could have been 
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arrived at on some other, conventional, legal basis, and therefore it 
was wrongly concluded that it applied (see para 62 above). 

(The doctrine has been invoked in cases not considered by Lord Sumption, but 
they take matters no further – see the decisions mentioned and briefly considered 
in VTB [2013] 2 WLR 398, paras 125 and 127). 

75. The lack of any coherent principle in the application of the doctrine has 
been commented on judicially in many of the major common law jurisdictions. In 
this country, Clarke J in The Tjaskemolen [1997] 2 Lloyd’s Rep 465, 471 said that 
“[t]he cases have not worked out what is meant by ‘piercing the corporate veil’”. 
In Australia, in Briggs v James Hardie & Co Pty Ltd (1989) 16 NSWLR 549, 567, 
Rogers AJA in the New South Wales Court of Appeal observed that “there is no 
common, unifying principle, which underlies the occasional decision of courts to 
pierce the corporate veil”, and that “there is no principled approach to be derived 
from the authorities”. In Constitution Insurance Co of Canada v Kosmopoulos 
[1987] 1 SCR 2, 10, Justice Wilson in the Supreme Court of Canada said that 
“[t]he law on when a court may … ‘[lift] the corporate veil’ … follows no 
consistent principle”. The New Zealand Court of Appeal in Attorney-General v 
Equiticorp Industries Group Ltd (In Statutory Management) [1996] 1 NZLR 528, 
541, said that “‘to lift the corporate veil’ … is not a principle. It describes the 
process, but provides no guidance as to when it can be used.” In the South African 
Supreme Court decision, Cape Pacific Ltd v Lubner Controlling Investments (Pty) 
Ltd 1995 (4) SA 790 (A), 802-803, Smalberger JA observed that “[t]he law is far 
from settled with regard to the circumstances in which it would be permissible to 
pierce the corporate veil”. 

76. Judges in the United States have also been critical, even though the doctrine 
has been invoked and developed to a much greater extent than in this jurisdiction. 
In Secon Serv Sys Inc v St Joseph Bank & Trust Co, 855 F2d (7th Cir, 1988), 406, 
414, Judge Easterbrook in the US Court of Appeals described the doctrine as 
“quite difficult to apply, because it avoids formulating a real rule of decision. This 
keeps people in the dark about the legal consequences of their acts ... ”. And in 
Allied Capital Corp v GC-Sun Holdings LP, 910 A2d (2006) 1020, 1042-1043, the 
Delaware Court of Chancery said that the doctrine has been “rightfully criticized 
for its ambiguity and randomness”, and that its application “yield[s] few 
predictable results”. 

77. The doctrine has fared no better with academics. Easterbrook and Fischel, 
Limited Liability and the Corporation (1985) 52 Univ Chicago L Rev 89, pithily 
observe that “‘[p]iercing’ seems to happen freakishly. Like lightning, it is rare, 
severe, and unprincipled”. The jurisprudence on the doctrine has been described as 
“incoherent and unprincipled” by Farrar, Fraud, Fairness and Piercing the 
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Corporate Veil (1990) 16 Can Bus LJ 474, 478. C Mitchell, in Lifting the 
Corporate Veil in the English Courts: An Empirical Study (1999) 3 Co Fin and Ins 
LR 15, 16 observes that “courts have often used conclusory terms to express their 
decisions on the point, which for all their vividness tell us nothing about the 
reasoning which underpins these decisions”. Neyers in Canadian Corporate Law, 
Veil-Piercing, and the Private Law Model Corporation (2000) 50 Univ Toronto LJ 
173, 180, asks rhetorically: “How can the ‘legal person doctrine’ that is so central 
to corporate law in one sentence be disregarded so casually in the next?” D 
Michael in To Know A Veil (2000) 26 J Corp Law 41, 55, refers to the doctrine as 
“a non-existent and false doctrine”. Ramsay and Noakes, Piercing the Corporate 
Veil in Australia (2001) 19 C & SLJ 250, 251, note that the doctrine “is far from 
clear in the case law”. Oh, Veil-Piercing (2010) 89 Texas Law Review 81, 84 says 
that “[t]he inherent imprecision in metaphors has resulted in a doctrinal mess”. 

78. This last view has some resonance with my remarks in VTB [2013] 2 WLR 
398, para 124, about the use of pejorative expressions to mask the absence of 
rational analysis. It also chimes with Justice Cardozo’s reference to the “mists of 
metaphor” in company law, which, “starting as devices to liberate thought, … end 
often by enslaving it”, in Berkey v Third Ave Ry 155 NE 58, 61 (1926). 

79. In these circumstances, I was initially strongly attracted by the argument 
that we should decide that a supposed doctrine, which is controversial and 
uncertain, and which, on analysis, appears never to have been invoked successfully 
and appropriately in its 80 years of supposed existence, should be given its quietus. 
Such a decision would render the law much clearer than it is now, and in a number 
of cases it would reduce complications and costs: whenever the doctrine is really 
needed, it never seems to apply. 

80. However, I have reached the conclusion that it would be wrong to discard a 
doctrine which, while it has been criticised by judges and academics, has been 
generally assumed to exist in all common law jurisdictions, and represents a 
potentially valuable judicial tool to undo wrongdoing in some cases, where no 
other principle is available. Accordingly, provided that it is possible to discern or 
identify an approach to piercing the corporate veil, which accords with normal 
legal principles, reflects previous judicial reasoning (so far as it can be discerned 
and reconciled), and represents a practical solution (which hopefully will avoid the 
problems summarised in para 75 above), I believe that it would be right to adopt it 
as a definition of the doctrine. 

81. Having read what Lord Sumption says in his judgment, especially in paras 
17, 18, 27, 28, 34 and 35, I am persuaded by his formulation in para 35, namely 
that the doctrine should only be invoked where “a person is under an existing legal 
obligation or liability or subject to an existing legal restriction which he 
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deliberately evades or whose enforcement he deliberately frustrates by interposing 
a company under his control”.  

82. It appears to me that such a clear and limited doctrine would not fall foul of 
at least most of the strictures which have been made of the doctrine. In particular, 
(i) it should be of value in the few cases where it can be properly invoked, (ii) it is, 
I believe and hope, sufficiently clear as to render it unlikely to be raised in 
inappropriate cases, and (iii) it does not cut across the rule in Salomon because it is 
consistent with conventional legal principles. 

83. It is only right to acknowledge that this limited doctrine may not, on 
analysis, be limited to piercing the corporate veil. However, there are three points 
to be made about that formulation. In so far as it is based on “fraud unravels 
everything”, as discussed by Lord Sumption in para 18, the formulation simply 
involves the invocation of a well-established principle, which exists independently 
of the doctrine. In any event, the formulation is not, on analysis, a statement about 
piercing the corporate veil at all. Thus, it would presumably apply equally to a 
person who transfers assets to a spouse or civil partner, rather than to a company. 
Further, at least in some cases where it may be relied on, it could probably be 
analysed as being based on agency or trusteeship especially in the light of the 
words “under his control”. However, if either or both those points were correct, it 
would not undermine Lord Sumption’s characterisation of the doctrine: it would, if 
anything, serve to confirm the existence of the doctrine, albeit as an aspect of a 
more conventional principle. And if the formulation is intended to go wider than 
the application of “fraud unravels everything”, it seems to me questionable 
whether it would be right for the court to take the course of arrogating to itself the 
right to step in and undo transactions, save where there is a well-established and 
principled ground for doing so. Such a course is, I would have thought, at least 
normally, a matter for the legislature. Indeed Parliament has decided to legislate to 
this effect in specified and limited circumstances with protection for third parties, 
in provisions such as section 37 of the Matrimonial Causes Act 1973 and section 
423 of the Insolvency Act 1986.  

LADY HALE (with whom Lord Wilson agrees) 

84. I agree that this appeal should succeed, on the basis that the properties in 
question were held by the respondent companies on trust for the husband. As he is 
beneficially entitled to them, they fall within the scope of the court’s power to 
make transfer of property orders under section 24(1)(a) of the Matrimonial Causes 
Act 1973. It also means that the court has power to order that the companies, as 
bare trustees, transfer these properties to the wife.  
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85. The reasons for holding that these properties were beneficially owned by 
the husband have been amply explained by Lord Sumption. I would only 
emphasise the special nature of proceedings for financial relief and property 
adjustment under the Matrimonial Causes Act, which he explains in para 45. There 
is a public interest in spouses making proper provision for one another, both during 
and after their marriage, in particular when there are children to be cared for and 
educated, but also for all the other reasons explored in cases such as Miller v 
Miller [2006] UKHL 24, [2006] 2 AC 618. This means that the court’s role is an 
inquisitorial one. It also means that the parties have a duty, not only to one another 
but also to the court, to make full and frank disclosure of all the material facts 
which are relevant to the exercise of the court’s powers, including of course their 
resources: see Livesey (formerly Jenkins) v Jenkins [1985] AC 424. If they do not 
do so, the court is entitled to draw such inferences as can properly be drawn from 
all the available material, including what has been disclosed, judicial experience of 
what is likely to be being concealed and the inherent probabilities, in deciding 
what the facts are. 

86. I also agree, for the reasons given by Lord Sumption, that section 24(1)(a) 
does not give the court power to order a spouse to transfer property to which he is 
not in law entitled. The words “entitled, either in possession or reversion” refer to 
a right recognised by the law of property. This is clear, not only from the statutory 
language, but also from the statutory history. 

87. The words “entitled to any property either in possession or reversion” first 
appeared in the Matrimonial Causes Act 1857, which introduced judicial divorce 
to the law of England and Wales. Section 45 gave the court power, when granting 
a decree of divorce on the ground of the wife’s adultery, to settle such property for 
the benefit of the husband and/or the children of the marriage. The same words 
were used in section 3 of the Matrimonial Causes Act 1884, when extending the 
same power to a husband’s application for restitution of conjugal rights. They were 
carried through, respectively, into section 191(1) and (2) of the Supreme Court of 
Judicature (Consolidation) Act 1925, then into section 24(1) and (2) of the 
Matrimonial Causes Act 1950, then into sections 17(2) and 21(3) of the 
Matrimonial Causes Act 1965. The decree of restitution of conjugal rights was 
abolished in the comprehensive package of matrimonial law reforms which came 
into force on 1 January 1971. That package included, in section 4(a) of the 
Matrimonial Proceedings and Property Act 1970, the power to order either spouse 
to transfer to the other “property to which the first-mentioned party is entitled, 
either in possession or reversion”. This was an expansion, for the benefit of either 
spouse and to outright transfer as well as settlement, of the earlier power to settle 
the wife’s property. Section 4(a) later became section 24(1)(a) of the Matrimonial 
Causes Act 1973. 
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88. There is nothing in the language, the history, or indeed the Report of the 
Law Commission which led to the 1970 Act (Law Com No 25), to suggest that 
those words should be read to include “property over which the first-mentioned 
party has such control that he could cause himself to become entitled, either in 
possession or reversion”. But of course such property can be taken into account 
when computing that party’s resources for the purpose of section 25(2) of the 1973 
Act, which lays down a non-exhaustive list of factors to be taken into account by 
the court when deciding how to exercise its various powers to make financial and 
property adjustment orders.  

89. Nor is there anything in the language of section 24(1)(a) to suggest that it 
was Parliament’s intention to grant the divorce courts an express power to “pierce 
the corporate veil” in such a way as to treat property belonging to a limited 
company as property belonging to the spouse who owns and/or controls the 
company. The question nevertheless arises as to whether, in a case such as this, the 
courts have power to prevent the statutes under which limited liability companies 
may be established as separate legal persons, whether in this or some other 
jurisdiction, being used as an engine of fraud. I agree with Lord Sumption that 
“piercing the corporate veil” is an example of that general principle, with which 
family lawyers are familiar from the case of R v Secretary of State for the Home 
Department, Ex p Puttick [1981] QB 767.  

90. Lord Sumption refers to the process compendiously as “disregarding the 
separate personality of the company” at para 16. When considering its scope, 
however, it may be helpful to consider what the purpose of doing this is. In 
Salomon v A Salomon and Co Ltd [1897] AC 22 the purpose was to go behind the 
separate legal personality of the company in order to sue Aron Salomon personally 
for a liability that was legally that of the company which he had set up (with 
himself and members of his family as shareholders) to conduct his leather and 
boot-making business. This succeeded at first instance and in the Court of Appeal, 
Lindley LJ going so far as to say that “Mr Aron Salomon’s scheme is a device to 
defraud creditors”: [1895] 2 Ch 323, 339.  They did not think that Parliament had 
legislated for the setting up of limited liability companies in order that sole traders 
should be able to conduct their businesses on limited liability terms. But the House 
of Lords disagreed: the company was a separate person from Mr Salomon and he 
could not be made liable for the company’s debts. They did not think that there 
was any fraud involved simply in using a limited liability company as a vehicle for 
conducting a legitimate business. Thus was the legal structure of modern business 
born. 

91. But there are a few cases where the courts have apparently been prepared to 
disregard the separate personality of a company in order to grant a remedy, not 
only against the company, but also against the individual who owns and/or 
controls it. Both Gilford Motor Co Ltd v Horne [1933] Ch 935 and Jones v Lipman 
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[1962] 1 WLR 832 are examples of this. In both those cases, it so happened that 
the controller had a pre-existing legal obligation which he was attempting to evade 
by setting up a company, in the one case a contractual obligation not to compete 
with his former employers, in the other case a contractual obligation to sell some 
land to the claimant. In In re Darby [1911] 1 KB 95, on the other hand, the 
liquidator of a creditor company was permitted to go behind the separate 
personality of a debtor company registered in Guernsey in order to obtain a 
remedy personally against its promoters who had fraudulently creamed off the 
profit from the sale by the Guernsey company to the creditor company of a 
worthless licence to run a slate quarry in Wales.       

92. I am not sure whether it is possible to classify all of the cases in which the 
courts have been or should be prepared to disregard the separate legal personality 
of a company neatly into cases of either concealment or evasion. They may simply 
be examples of the principle that the individuals who operate limited companies 
should not be allowed to take unconscionable advantage of the people with whom 
they do business. But what the cases do have in common is that the separate legal 
personality is being disregarded in order to obtain a remedy against someone other 
than the company in respect of a liability which would otherwise be that of the 
company alone (if it existed at all). In the converse case, where it is sought to 
convert the personal liability of the owner or controller into a liability of the 
company, it is usually more appropriate to rely upon the concepts of agency and of 
the “directing mind”. 

93. What we have in this case is a desire to disregard the separate legal 
personality of the companies in order to impose upon the companies a liability 
which can only be that of the husband personally. This is not a liability under the 
general law, for example for breach of contract. It is a very specific statutory 
power to order one spouse to transfer property to which he is legally entitled to the 
other spouse. The argument is that that is a power which can, because the husband 
owns and controls these companies, be exercised against the companies 
themselves. I find it difficult to understand how that can be done unless the 
company is a mere nominee holding the property on trust for the husband, as we 
have found to be the case with the properties in issue here. I would be surprised if 
that were not often the case. 

94. There is a statutory power to set aside certain dispositions made with the 
intention of defeating a claim for financial provision or property adjustment in 
section 37 of the Matrimonial Causes Act 1973. It is not suggested in this case that 
the expenditure involved in buying these properties, all of which were bought long 
before the marriage broke down, was made with that intention. If it had been, there 
might have been an argument that the exception for bona fide purchasers for value 
contained in section 37(4) did not apply to a company where the controlling mind 
was acting with that intention. But that is not this case. 
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95. Stone & Rolls Ltd v Moore Stephens (a firm) [2009] AC 1391 is an example 
of going behind the separate legal personality of the company in order to “get at” 
the person who owned and controlled it, not for the purpose of suing him, but in 
order to attribute his knowledge to the company so that its auditors could raise a 
defence of ex turpi causa to the company’s allegation that they had negligently 
failed to detect the fraudulent nature of its business.  

96. For all those reasons, in addition to those given by Lord Sumption, I would 
dismiss this appeal on all but the issue of whether either party had a beneficial 
interest in the properties in question but allow it on that ground. I fervently hope 
that the wife will gain some benefit from the outcome of all this litigation, 
although in the light of the mortgages which apparently encumber the properties I 
am not optimistic that she will. 

LORD MANCE 

97. I agree that the appeal should be allowed for the reasons given by Lord 
Sumption, supplemented in their essence by Lord Neuberger. 

98. I agree with Lord Sumption’s analysis of the domestic case-law to date in 
which the metaphor of “piercing the veil” has been deployed as part of the 
reasoning for a decision representing an exception to the basic principle in 
Salomon v A Salomon & Co Ltd [1897] AC 22. 

99. In the upshot, the only cases which Lord Sumption identifies in which a 
principle of “piercing the veil” can be said to have been critical to the reasoning 
can be rationalised as falling within what he describes as the evasion principle. In 
other cases, the corporate entity was simply being used to conceal the real actor, or 
some other analysis or relationship existed (such as principal and agent, nominee 
or trustee-beneficiary) to explain the decision. 

100. It is however often dangerous to seek to foreclose all possible future 
situations which may arise and I would not wish to do so. What can be said with 
confidence is that the strength of the principle in Salomon’s case and the number 
of other tools which the law has available mean that, if there are other situations in 
which piercing the veil may be relevant as a final fall-back, they are likely to be 
novel and very rare. 

101. In this connection, I have however in mind that, in giving the recent Privy 
Council judgment in La Générale des Carrières et des Mines v FG Hemisphere 
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Associates LLC [2012] UKPC 27, I said at para 77 (in a context where Gécamines 
was a state corporation, not susceptible of being wound up):  

“The alternative way in which Hemisphere puts its case is to submit 
that, if Gécamines is otherwise accepted as a separate juridical entity, 
the facts found justify the lifting of the corporate veil to enable 
Hemisphere to pursue Gécamines as well as the State. In the Board’s 
view, this involves a misapplication of any principles upon which the 
corporate veil may be lifted under domestic and international law. 
Assuming for the sake of argument that the ‘unceremonious’ 
subjecting of Gécamines to the controlling will of the state involved 
a breach by the State of its duty to respect Gécamines as a separate 
entity, that might conceivably justify an affected third party, possibly 
even an aggrieved general creditor of Gécamines, in suggesting that 
the corporate veil should be lifted to make the State, which had 
deprived Gécamines of assets, liable for Gécamines’ debts. The 
Board need express no further view on that possibility. It represents 
the inverse of the present situation. There is no basis for treating the 
State’s taking or Gécamines’ use of Gécamines’ assets for State 
purposes, at which Hemisphere directs vigorous criticism, as a 
justification for imposing on Gécamines yet further and far larger 
burdens in the form of responsibility for the whole of the debts of the 
Democratic Republic of the Congo. In international law as in 
domestic law, lifting the corporate veil must be a tailored remedy, 
fitted to the circumstances giving rise [to] it.” 

102. It may be that the possibility on which I touched in para 77 would evaporate 
as a possible further exception to the principle in Salomon’s case. It is certainly a 
different situation to those which Lord Sumption discusses. But one would wish to 
hear further argument on this or any other suggested exception, in a case where it 
was directly relevant, before deciding this. No-one should, however, be 
encouraged to think that any further exception, in addition to the evasion principle, 
will be easy to establish, if any exists at all. The evident absence, under the close 
scrutiny to which Lord Sumption has subjected the case-law, of authority for any 
further exception speaks for itself. 

LORD CLARKE 

103. I agree with the other members of the court that the appeal should be 
allowed for the reasons given by Lord Sumption. I only wish to add a word on 
piercing the corporate veil. I agree that there is such a doctrine and that its limits 
are not clear. I also agree that Munby J was correct in Ben Hashem v Al Shayif 
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[2009] 1 FLR 115 to suggest that the court only has power to pierce the corporate 
veil when all other more conventional remedies have proved to be of no assistance. 
It is thus likely to be deployed in a very rare case. Lord Sumption may be right to 
say that it will only be done in a case of evasion, as opposed to concealment, 
where it is not necessary. However, this was not a distinction that was discussed in 
the course of the argument and, to my mind, should not be definitively adopted 
unless and until the court has heard detailed submissions upon it. I agree with Lord 
Mance that it is often dangerous to seek to foreclose all possible future situations 
which may arise and, like him, I would not wish to do so. I expressed a similar 
view in VTB Capital plc v Nutritek International Corpn [2013] 2 WLR 378 and 
adhere to it now. However, I also agree with Lord Mance and others that the 
situations in which piercing the corporate veil may be available as a fall-back are 
likely to be very rare and that no-one should be encouraged to think that any 
further exception, in addition to the evasion principle, will be easy to establish.  It 
will not. 

LORD WALKER 

104. Lord Sumption has comprehensively analysed the rather confused evidence 
relating to beneficial ownership of the London properties. His conclusion that they 
are all in the beneficial ownership of Mr Prest is in my view irresistible, based as it 
is on positive evidence of the sources from which the purchases were funded, as 
well as on inferences drawn from the failure of Mr Murphy, a director of PRL, to 
attend court for cross-examination. I also agree with all Lord Sumption’s 
observations as to the construction and effect of the Matrimonial Causes Act 1973, 
to which Lady Hale has added a full account of its legislative history.  The appeal 
should be allowed in the terms proposed by Lord Sumption.  

105. In these circumstances it is not strictly necessary for this Court to add 
further general comments on the vexed question of piercing the corporate veil. But 
for my part I think it would be a lost opportunity - even perhaps a minor 
dereliction of duty - if we were to abstain from any further comment. I do therefore 
welcome the full discussion in the judgments of Lord Neuberger, Lady Hale, Lord 
Mance and Lord Sumption.    

106. I am reluctant to add to the discussion but for my part I consider that 
“piercing the corporate veil” is not a doctrine at all, in the sense of a coherent 
principle or rule of law. It is simply a label - often, as Lord Sumption observes, 
used indiscriminately - to describe the disparate occasions on which some rule of 
law produces apparent exceptions to the principle of the separate juristic 
personality of a body corporate reaffirmed by the House of Lords in Salomon v A 
Salomon and Co Ltd [1897] AC 22. These may result from a statutory provision, 
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or from joint liability in tort, or from the law of unjust enrichment, or from 
principles of equity and the law of trusts (but without any “false invocation of 
equity” in the phrase used by C Mitchell in the article mentioned by Lord 
Neuberger). They may result simply from the potency of an injunction or other 
court order in binding third parties who are aware of its terms.  If there is a small 
residual category in which the metaphor operates independently no clear example 
has yet been identified, but Stone & Rolls Ltd v Moore Stephens (a firm), 
mentioned in Lady Hale’s judgment, is arguably an example. 
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PROCEEDINGS (IN CHAMBERS): ORDER
GRANTING MOTION TO DISMISS [41]

THE HONORABLE DAVID O. CARTER, JUDGE

*1  Before the Court are specially appearing Defendants
John Cuckler (“Cuckler”) and Alabama Medical Consultants
(“AMC”) (collectively, “Cuckler Defendants”) motion to
dismiss for lack of personal jurisdiction (“Motion”) (Dkt. 41).
The Court finds this matter appropriate for resolution without
oral argument. See Fed. R. Civ. P. 78; L.R. 7-15. Having
considered the Motion, Plaintiffs' Opposition (“Opp'n”) (Dkt.
45), and Defendants' Reply (“Reply”) (Dkt. 47) the Court
GRANTS Defendants' Motion.

I. BACKGROUND
The following relevant facts are drawn from Plaintiffs
Andrew Rhodes's (“AR”) and Kimberly Rhodes's (“KR”)
(collectively, “Plaintiffs”) First Amended Complaint (“FAC”)
(Dkt. 39). The instant action relates to a defective metal on
metal hip replacement system. FAC ¶ 1. Plaintiff AR was
implanted with the Biomet magnum hip replacement system
(“Biomet hip system”) in Ohio, which caused him injury. Id.

at ¶ 3. The system was later removed from AR in California.
Id. Plaintiff alleges Cuckler is a citizen and resident of Florida,
but “has ongoing contact with the State of California through
years of presentations, including presentations related to the
device ... involved in this matter.” Id. ¶ 5. Plaintiff further
alleges AMC is an Alabama corporation with its principal
place of business in Florida. Id. ¶ 6.

On December 9, 2019, the Cuckler Defendants filed the
instant Motion asking the Court to dismiss the suit against
them for lack of personal jurisdiction. On January 6,
2020, Plaintiff opposed. On January 13, 2020, the Cuckler
Defendants replied.

II. LEGAL STANDARD
This Court may dismiss an action under Federal Rule of Civil
Procedure 12(b)(2) for lack of personal jurisdiction. Fed. R.
Civ. P. 12(b)(2). The California long-arm statute provides
that “[a] court of this state may exercise jurisdiction on any
basis not inconsistent with the Constitution of this state or of
the United States.” Cal. Civ. Proc. Code § 410.10. Thus, the
court's jurisdictional analysis under California law and federal
due process is the same. Bauman v. DaimlerChrysler Corp.,
644 F.3d 909, 919 (9th Cir. 2011).

For a federal court to exercise personal jurisdiction over a
nonresident defendant, the defendant must have “minimum
contacts” with the forum state so that the exercise of
jurisdiction “does not offend traditional notions of fair play
and substantial justice.” Int'l Shoe Co. v. Washington, 326
U.S. 310, 316 (1945). The plaintiff bears the burden of
showing that the court has personal jurisdiction over the
defendants. See Pebble Beach Co. v. Caddy, 453 F.3d 1151,
1154 (9th Cir. 2006). “[T]his demonstration requires that the
plaintiff make only a prima facie showing of jurisdictional
facts to withstand the motion to dismiss.” Id. (quotations
omitted). However, “[t]he plaintiff cannot simply rest on
the bare allegations of its complaint, but uncontroverted
allegations in the complaint must be taken as true.” Mavrix
Photo, Inc. v. Brand Techs., Inc., 647 F.3d 1218, 1223 (9th Cir.
2011) (quotations omitted). In assessing whether a defendant
has minimum contacts with the forum state, courts may
consider evidence presented in affidavits and declarations in
determining personal jurisdiction. Doe v. Unocal Corp., 248
F.3d 915, 922 (9th Cir. 2001).

III. DISCUSSION
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A. The Court Does Not Have Jurisdiction
Over the Cuckler Defendants

*2  Personal jurisdiction is characterized as either “specific
or case-linked jurisdiction” or “general or all-purpose
jurisdiction.” Goodyear Dunlop Tires Operations, S.A. v.
Brown, 564 U.S. 915, 919 (2011). The Cuckler Defendants
argue that general jurisdiction does not apply. Mot. at 5.
Plaintiffs do not argue that general jurisdiction applies, but
instead argue (1) the Cuckler Defendants have consented
to the Court's jurisdiction and (2) the Cuckler Defendants
have “significant contacts” with California. Opp'n at 6–
8. Therefore, the Court addresses whether the Cuckler
Defendants have consented to jurisdiction, or whether the
Court otherwise has specific jurisdiction over the Cuckler
Defendants.

B. Consent

Plaintiffs argue that the Cuckler Defendants waived personal
jurisdiction after filing a notice of appearance and a
stipulation extending time to answer the complaint on
October 8, 2019. Opp'n at 7; Dkts. 37, 38. Further, Plaintiffs
argue that the stipulation and other meet and confer efforts
leading to the filing of the FAC “gave plaintiffs a reasonable
expectation that the Cuckler Defendants would defend the

suit on the merits.” 1  Id. The Cuckler Defendants argue that
filing the notice of appearance and stipulating to continue a
deadline to respond to the complaint does not waive personal
jurisdiction in the Ninth Circuit. Reply at 2.

1 Plaintiffs also argue that the Cuckler Defendants
have consented to jurisdiction in a California state
court in a related action filed on October 22,
2019. However, simply defending a related suit,
without more, does not waive personal jurisdiction
in a later action. Plaintiff does not argue that the
Cuckler defendants have “affirmatively avail[ed]
[themselves]” in California courts. See Dow Chem.
Co. v. Calderon, 422 F.3d 827, 835 (9th Cir. 2005)
(affirming dismissal based on lack of personal
jurisdiction despite defendant's participation in
another related case because defendant did not
affirmatively avail itself of the courts). Thus, this
argument is dismissed.

Under Rule 12(h)(1), a defendant waives a personal
jurisdiction challenge if he does not raise it in a responsive
pleading or in a motion to dismiss that precedes the responsive
pleading. See Fed. R. Civ. Proc. 12(h)(1). Courts have
rejected arguments similar to those raised by the Plaintiffs
in this action. See Freeney v. Bank of Am. Corp., No. CV
15-02376-(MMM)-(PJWx), 2015 WL 4366439, at *20 (C.D.
Cal. July 16, 2015) (finding that personal jurisdiction was
not waived where defendant filed a notice of appearance
and stipulation to extend deadline to file a response to
the complaint). Here, the Cuckler Defendants raised their
personal jurisdiction challenge in a Motion to Dismiss that
precedes their responsive pleading, as contemplated by the
federal rules. See Dkt. 41. Further, the fact that the Cuckler
Defendants' counsel filed a notice of appearance and joined in
stipulations to extend time to answer the complaint does not
waive personal jurisdiction. Therefore, Plaintiff's arguments
regarding consent are rejected.

C. Specific Jurisdiction

Generally, courts may assert specific jurisdiction over a claim
for relief that arises out of the defendant's forum-related
activities. Rano v. Sipa Press, Inc., 987 F.2d 580, 588 (9th
Cir. 1993). The Ninth Circuit has established a three-part
test for determining whether a court may exercise specific
jurisdiction:

(1) the defendant must perform an act or consummate a
transaction within the forum, purposefully availing himself
of the privilege of conducting activities in the forum and
invoking the benefits and protections of its laws;

*3  (2) the claim must arise out of or result from the
defendant's forum-related activities; and

(3) exercise of jurisdiction must be reasonable.

Id.; see also Burger King Corp. v. Rudzewicz, 471 U.S. 462,
475–76 (1985).

Plaintiffs argue that Cuckler made trips to California on
several occasions between 2003 and 2008 to speak to
California orthopedic surgeons about hip replacement surgery
and “touted the benefits of the [Biomet hip system] he
designed, as well as marketed, promoted and sold ... to
California orthopedic surgeons.” Opp'n at 9. Next, Plaintiffs
allege that the Cuckler Defendants have received royalty fees
for each Biomet hip system sold in California. Id. Based
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on these facts, Plaintiffs argue that the Cuckler Defendants
“clearly have minimum contacts with the state of California”
related to the Biomet hip system. Id. at 10.

Defendants counter, arguing that Plaintiffs have cited no
evidence, other than inadmissible hearsay, to support the
bare assertion that Cuckler marketed or promoted the Biomet
hip system. Reply at 6. Defendants also argue that nowhere
in Cuckler's 290-page deposition transcript, cited to by the
Plaintiffs without any pincite, is there any support for the
claim that Cuckler promoted the Biomet hip system to
California surgeons. Id. at 7. Instead, the deposition transcript
shows that Cuckler made “objective” presentations to sales
reps or surgeons in his role as a teacher of orthopedics. Id.;
Declaration of Antunovich (“Antunovich Decl.”) (Dkt. 45-1),
Exh. C at 101:2–21. Thus, the Cuckler Defendants argue that
the deposition shows that Cuckler was invited to speak about
his area of expertise in California, and there is no evidence
linking these speaking engagements and the device that was
marketed and sold to the Plaintiffs. Reply at 7–8. Finally, the
Cuckler Defendants argue that receipt of royalty payments
based on Biomet hip systems sold in California is insufficient
to establish jurisdiction, where, as here, the royalty agreement
did not state that the systems would be sold in California. Id.
at 8.

As a preliminary matter, the Court sustains the Cuckler
Defendants objection to the Antunovich Declaration
at paragraph 23. The conclusory statement that “[o]n
information and belief, during these speaking engagements
[Dr. Cuckler] touted the benefits of the Biomet Magnum
hip system he designed ....” is impermissible hearsay and
cannot support the Plaintiffs' arguments opposing the Motion.
See Dkt. 47–3. Thus, this Court must decide whether (1)
presentations made by the Cuckler Defendants that included
discussions about (but not necessarily marketing of) the
Biomet hip system support specific personal jurisdiction or
(2) royalties received by the Cuckler Defendants for Biomet
hip systems sold in California support specific personal
jurisdiction.

The Court finds that the Plaintiffs have not met their burden in
showing that the claims arise out of the Cuckler Defendant's
forum related activities. The second requirement for the
Court to exercise specific personal jurisdiction is that the
claim asserted in the litigation arises out of the defendant's
forum related activities. Rano, 987 F.2d at 588. To determine
whether a plaintiff's claim arises out of the defendant's forum-
related activities, courts use a “but for” causation analysis.
Bancroft & Masters, Inc. v. Augusta Nat. Inc., 223 F.3d 1082,
1088 (9th Cir. 2000). Here, both the presentations made in
California and the royalties received for the sale of the Biomet
hip system in California by the Cuckler Defendants are not
but-for causes of the claims at issue in this case. Thus, this
Court does not have personal jurisdiction over the Cuckler

Defendants. 2

2 The Court notes that this decision agrees with
the decision by Judge Robert L. Miller in a
related MDL case which found that “[t]he Cuckler
defendants didn't control the marketing, sale, or
distribution of the Biomet hip ... [and] did not
themselves place, or fund the placement of, the
Biomet” system. Declaration of Karen Firstenberg
(Dkt. 41-1), Exh. A at 8. The court then dismissed
the Cuckler Defendants for lack of personal
jurisdiction from a suit involving a California
plaintiff. Id.

IV. DISPOSITION
*4  For the reasons stated above, the Court GRANTS

Defendants' Motion and DISMISSES this action
WITHOUT PREJUDICE as to the Cuckler Defendants.

All Citations

Slip Copy, 2020 WL 1955308
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Proceedings (In Chambers): ORDER GRANTING
CROSS-DEFENDANT'S MOTION TO

DISMISS PLAINTIFF'S COMPLAINT [27]

MICHAEL W. FITZGERALD, U.S. District Judge

*1  Before the Court is Cross-Defendants Alvin
Lebensfeld and Ronald Levine's Motion to Dismiss (“the
Motion” (Docket No. 27) ). Cross-Complainant Gary Fisher
filed an Opposition on October 17, 2016. (Docket No. 28).
Movants filed a Reply on October 17, 2016. (Docket No. 31).
The Court reviewed and considered the parties’ submissions,
and held a hearing on October 31, 2016.

The Motion is GRANTED with leave to amend. The Court
concludes that the financial shield doctrine applies, and Fisher
has not shown that any exception to the doctrine renders
jurisdiction over Movants appropriate here.

I. BACKGROUND
Lebensfeld and Levine are both New York residents. (Cross-
Complaint, ¶¶ 3, 5, Docket No. 21). State Narrow Fabrics, Inc.
(“SNF”) is a New York corporation with its principal place
of business in New York. (Id. ¶ 2). Fisher alleges Lebensfeld
was the president and controlling shareholder of SNF, and
Levine was a co-owner of SNF with Lebensfeld. (Id. ¶ 4).

Lebensfeld and Levine each submitted declarations that state
that Lebensfeld was the secretary, not president, of SNF, and
each owns the same percentage of stock in the company.
(Declaration of Alvin Lebensfeld (“Lebensfeld Decl.”) ¶ 3,
Declaration of Ronald Levine (“Levine Decl.”) ¶ 3).

Fisher, a California resident, flew to New York in 2010 to
discuss a potential business relationship with SNF. (Cross-
Complaint ¶¶ 1, 21). Fisher, Lebensfeld, and Levine came to
an agreement during that meeting that Fisher or his company
would serve as an independent contractor to SNF. His duties
would include increasing SNF's sales and counseling SNF's
sales staff to generate sales on new products. (Id. ¶ 21).

SNF subsequently employed Fisher, first making payments to
The Fisher Group, Inc., then Fisher himself, then State-Flex,
LLC. These payments spanned the time period between 2011
and 2016. (Levine Decl., ¶¶ 9–10). About once a year Fisher
would fly to New York to have meetings with the Movants
regarding compensation and other business matters. (Id. ¶
11). Neither Levine nor Lebensfeld directly supervised Fisher,
as Fisher worked out of his own home in California. (Id. ¶
12). All actions Lebensfeld and Levine took relating to Fisher
were in performance of their duties as officers of SNF. (Id.).

In April 2016, SNF terminated Fisher's employment. (Cross-
Complaint ¶ 34). Fisher alleges in his Cross-Complaint
nine Claims for Relief based on allegations that during his
employment, SNF, Lebensfeld, and Levine violated various
California and federal wage statutes.

Lebensfeld and Levine do not own property in California
or maintain any offices in California personally. Lebensfeld
has not been to California in approximately eight years, and
never met Fisher in California. (Lebensfeld Decl., ¶¶ 16–17).
Levine travels to California once a year on behalf of SNF in
connection with business purposes. (Levine Decl., ¶ 15).

II. LEGAL STANDARD

A. Personal Jurisdiction
*2  Rule 12(b)(2) governs dismissal for lack of personal

jurisdiction. The plaintiff bears the burden to establish the
Court's personal jurisdiction over a defendant. Cubbage v.
Merchent, 744 F.2d 665, 667 (9th Cir. 1984), cert. denied, 470
U.S. 1005 (1985). The court may consider evidence presented
in affidavits to assist it in its determination and may order
discovery on the jurisdictional issues. Schwarzenegger v.
Fred Martin Motor Co., 374 F.3d 797, 800 (9th Cir. 2004); see
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also Data Disc, Inc. v. Systems Technology Assoc., Inc., 557
F.2d 1280, 1285 (9th Cir. 1977). Because Defendant's Motion
is based on written materials rather than an evidentiary
hearing, “[P]laintiff need only make a prima facie showing
of jurisdictional facts.” Sher v. Johnson, 911 F.2d 1357, 1361
(9th Cir. 1990).

In such cases, “we only inquire into whether
[Plaintiff's] pleadings and affidavits make a prima facie
showing of personal jurisdiction.” Caruth v. International
Psychoanalytical Ass'n, 59 F.3d 126, 128 (9th Cir. 1995).
Although Plaintiff cannot “simply rest on the bare allegations
of [his] complaint,” Amba Marketing Systems, Inc. v. Jobar
International, Inc., 551 F.2d 784, 787 (9th Cir. 1977),
uncontroverted allegations in the complaint must be taken
as true. AT&T v. Compagnie Bruxelles Lambert, 94 F.3d
586, 588 (9th Cir. 1996). Conflicts between the parties
over statements contained in affidavits must be resolved in
Plaintiffs’ favor. Id.; see Bancroft & Masters, Inc. v. Augusta
Nat'l, Inc., 223 F.3d 1082, 1087 (9th Cir. 2000) (“Because the
prima facie jurisdictional analysis requires us to accept the
plaintiff's allegations as true, we must adopt [the plaintiff's]
version of events for purposes of this appeal.”).

Where, as here, there is no applicable federal statute
governing personal jurisdiction, the district court applies the
law of the state in which the district court sits. See Fed. R.
Civ. P. 4(k)(1)(A); Panavision Int'l, L.P. v. Toeppen, 141 F.3d
1316, 1320 (9th Cir. 1998). Because California's long-arm
jurisdictional statute is coextensive with federal due process
requirements, the jurisdictional analyses under state law and
federal due process are the same. see Panavision, 141 F.3d at
1320 (citing Cal. Civ. Proc. Code § 410.10). For the Court to
exercise personal jurisdiction over a nonresident defendant,
that defendant must have at least “minimum contacts” with
the relevant forum such that the exercise of jurisdiction “does
not offend traditional notions of fair play and substantial
justice.” International Shoe Co. v. Washington, 326 U.S. 310,
316 (1945) (internal quotation marks and citation omitted).

In addition, “mere ‘bare bones’ assertions of minimum
contacts with the forum or legal conclusions unsupported
by specific factual allegations will not satisfy a plaintiff's
pleading burden.” Fiore v. Walden, 657 F.3d 838, 846–47 (9th
Cir. 2011), overruled on other grounds by Walden v. Fiore,
124 S. Ct. 1115 (2014).

The Ninth Circuit has established a three-prong test for
analyzing a claim of specific jurisdiction:

(1) The non-resident defendant must purposefully direct
activities or consummate some transaction with the
forum or resident thereof; or perform some act which
he purposefully avails himself of the privilege of
conducting activities in the forum, thereby invoking the
benefits and protection of its laws;

(2) the claim must be one which arises out of or relates to
the defendant's forum-related activities; and

(3) the exercise of jurisdiction must comport with fair play
and substantial justice.

*3  Schwarzenegger, 374 F.3d at 802. A plaintiff bears the
burden of satisfying the first two prongs; if he does, the burden
shifts to the defendant to present a “compelling case that
the exercise of jurisdiction would not be reasonable.” Mavrix
Photo Inc. v. Brand Tech., Inc., 647 F.3d 1218, 1228 (9th Cir.
2011) (internal citations and quotation marks omitted).

The “fiduciary shield” doctrine states that an independent
basis must exist for exercising personal jurisdiction over
corporate officers apart from the contact their corporate
employer had with the forum state. “[A] corporate officer who
has contact with a forum only with regard to the performance
of his official duties is not subject to personal jurisdiction
in that forum.” Kransco Mfg., Inc. v. Markwitz, 656 F.2d
1376, 1379 (9th Cir. 1981) (holding there was no personal
jurisdiction over a corporate-employee defendant when his
only contacts with the forum state were attendance at a trade
show and mailing letters to the defendant alleging infringing
activities) (citing Chem Lab Products, Inc. v. Stepanek, 554
F.2d 371 (9th Cir. 1977) ). If the corporate employee's
only contacts with the forum state were functions of his
employment, no personal jurisdiction exists. see Calder v.
Jones, 465 U.S. 783, 790 (1984) (holding jurisdiction was
proper because tortious activity was aimed at California
where libelous story was drawn from California sources,
injured a California resident, and California was the focal
point of the article); see also Davis v. Metro Productions,
Inc., 885 F.2d 515, 520 (9th Cir. 1989) (“[A] person's mere
association with a corporation that causes injury in the forum
state is not sufficient in itself to permit that forum to assert
jurisdiction over the person.”).

Lebensfeld and Levine argue they do not have sufficient
contacts to establish personal jurisdiction in California, and
all the contacts the pair do have with California were through
their duties as officers of SNF, not as individuals, and so
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the fiduciary shield doctrine should protect them from being
hailed into this Court.

III. DISCUSSION
Both Fisher and Movants seem to agree that the standard
fiduciary shield doctrine limits this Court's ability to
exercise personal jurisdiction over Movants. In other words,
no independent basis exists for exercising jurisdiction in
California over Levine and Lebensfeld. All contacts with the
forum state, California, were undertaken as part of Movants’
duties with SNF. But Fisher points to two exceptions to
the shield doctrine: the “guiding spirit” and “alter ego”
exceptions. He claims these exceptions allow the Court to
exercise jurisdiction here.

A. Guiding Spirit Exception
When a defendant corporate-employee was the “guiding
spirit” behind the wrongful conduct or the “central figure”
in the challenged corporate activity, courts have exercise
personal jurisdiction even in instances when the fiduciary
shield would normally limit jurisdiction. see Allstar Mktg.
Group, LLC v. Your Store Online, LLC, 666 F. Supp. 2d
1109, 1120 (C.D. Cal. 2009) (collecting cases); Matsunoki
Group, Inc. v. Timberwork Oregon, Inc., No. C 08–04078 CW,
2009 WL 1033818, at *3–4 (N.D. Cal. Apr. 16, 2009). This
exception applies when the officer “is a primary participant
in the alleged wrongdoing” or “had control of, and direct
participation in the alleged activities.” Winery v. Graham, No.
C 06–3618 MHP, 2007 WL 963252, at *5 (N.D. Cal. Mar. 29,
2007). But conclusory allegations will not suffice for such a
showing. Rather, the pleading must contain plausible, factual
allegations. see Toyz, Inc. v. Wireless Toyz, lnc., No. C 09–
05091 JF (HRL), 2010 WL 334475, at *8 (N.D. Cal. Jan. 25,
2010) (holding that conclusory allegations of “control” were
insufficient to establish guiding spirit exception).

1. Levine
*4  With respect to Levine, the Motion argues that Fisher

did not allege anything beyond Levine's co-ownership
of SNF. (Motion at 11). But this ignores the Cross-
Complaint's allegation that Levine participated in and
authorized the original agreement with Fisher, which forms
the basis for the Cross-Complaint. (Cross-Complaint ¶ 21).
In addition, Levine is alleged to have contacted by telephone
two California companies, Moldex-Metric, Inc. and Raj
Manufacturing, to prohibit them from conducting business
with Fisher until SNF's dispute with Fisher was resolved.

(Id. ¶¶ 37, 42). These allegations form the basis of Fisher's
contractual interference claims.

Levine argues that these phone calls cannot form the basis for
jurisdiction because he did not make the calls from California.
(Motion at 22). Yet the Supreme Court has found phone calls
to the forum state an activity that may establish personal
jurisdiction when those phone calls form part of the basis
for the claims. see Calder v. Jones, 465 U.S. at 785 (holding
jurisdiction in California proper over defendant for libel
claims when “[h]e did most of his research in Florida, relying
on phone calls to sources in California for the information
contained in the article”). Although phone calls can provide
a basis for jurisdiction, the Court concludes the allegations
in the Cross-Complaint are insufficient to establish that the
guiding spirit exception applies. The relevant paragraphs in
the Cross-Complaint merely allege that Levine, Lebensfeld,
and SNF contacted the two companies. There is no allegation
or plausible pleading that Levine or Lebensfeld were “central
figures” in the decision to make these calls. Or that they
personally exercised control over the decision to make the
calls. Aside from the allegations regarding the phone calls,
there is nothing in the Cross-Complaint that would establish
Levine was a guiding spirit behind the wrongdoing.

Levine and Lebensfeld argue, relying on Indiana Plumbing
Supply, Inc. v. Standard of Lynn, Inc., 880 F. Supp. 743 (C.D.
Cal. 1995), that because each of them could not have been
the “sole” guiding spirit behind any decision, the exception
cannot apply. The Court does not read Indiana Plumbing
Supply to state that only one person can be the “guiding
spirit,” but rather that in that case the defendant was not, in
fact, a guiding spirit due to the involvement of other decision
makers. The Court rejects this line of reasoning. Nonetheless,
for the reasons stated, the Court finds that the exception does
not apply here.

Accordingly, the existing allegations do not establish that the
guiding spirit exception applies to Levine.

2. Lebensfeld
Lebensfeld argues that he was not, in fact, the controlling
shareholder as alleged by Fisher. Rather, he and Levine
were equal shareholders. (Lebensfeld Decl, ¶ 3). Fisher
further alleges that Lebensfeld exercised control over
the employment relationship between SNF and Fisher,
including day to day operations and paying wages. (Cross-
Complaint ¶ 26). Lebensfeld argues these allegations are
“conclusory.” (Motion at 11). In addition, Lebensfeld's
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declaration states that he did not pay Fisher's wages, did not
supervise Fisher, and that Lebensfeld is not the president of
SNF. (Lebensfeld Decl., 3, 5, 7–13). Fisher does, however,
make the same allegations against Lebensfeld regarding
phone calls to California businesses instructing them to not
deal with Fisher until SNF's dispute was resolved. (Cross-
Complaint ¶¶ 37, 42).

As discussed above, the Court believes these calls do not
show Levine and Lebensfeld exercised control and authority
over actions that could constitute a tort against Fisher.
Similarly, the allegations in the Cross-Complaint regarding
the decision to hire Fisher as an independent contractor and
pay him through a limited liability company are insufficient
to establish that Lebensfeld was the guiding spirit behind
the wrongdoing. Instead, these allegations merely show that
Lebensfeld participated in the actions in his role as an officer,
not that he was the “central figure” in making the decisions.

*5  At the hearing, Fisher's counsel emphasized the
allegation in the Cross-Complaint that Lebensfeld was a
“controlling shareholder,” and thus a guiding spirit behind
the corporation's decision. By counsel's own admission,
however, no case establishes that controlling shareholders are
necessarily guiding spirits under this exception. Thus, even
discrediting Lebensfeld's declaration to the extent it argues
he was not a “controlling” shareholder but rather an equal
shareholder with Levine, the Court finds no basis in the case
law for holding the exception applicable here.

Accordingly, the existing allegations do not establish
that Lebensfeld was a guiding spirit behind the alleged
wrongdoing.

B. Alter-ego Exception
Fisher alleges another exception to the fiduciary shield
doctrine applies to Lebensfeld, the alter-ego exception. He
does not allege this exception applies to Levine.

When a corporation is merely the alter-ego of an individual
defendant, courts may “pierce the corporate veil” and exercise
jurisdiction and attribute the corporation's contacts to the
individual. ADO Finance, AG v. McDonnell Douglas Corp.,
931 F. Supp. 711, 715 (C.D. Cal. 1996). To make such a
showing, a plaintiff must allege (1) that there is such unity of
interest and ownership that the separate personalities of the
two entities no longer exist; and (2) that failure to disregard
their separate identities would result in fraud or injustice.
see Doe v. Unocal Corp., 248 F.3d 915, 926 (9th Cir. 2001).

A complaint must contain plausible, factual allegations of
these two elements, and not merely conclusory repetition of
the elements. NuCal Foods, Inc. v. Quality Egg LLC, 887 F.
Supp. 2d 977, 993 (E.D. Cal. 2012) (finding that conclusory
allegations of alter-ego status are not sufficient because
“[t]his stringent pleading requirement reflects the principle
that “[d]isregarding the corporate entity is recognized as an
extreme remedy, and ‘[c]ourts will pierce the corporate veil
only in exceptional circumstances’ ... Indeed, it is axiomatic
that [t]here is a general presumption in favor of respecting the
corporate entity.”).

Lebensfeld argues that Fisher's allegations against him
regarding alter-ego are conclusory and controverted by
evidence. (Motion at 15). Fisher alleges “on information and
belief” that a unity of interest exists between Lebensfeld
and SNF. (Cross-Complaint ¶ 12). He further alleges that
Lebensfeld commingled funds with SNF, did not follow
formalities in forming SNF, did not capital SNF, did not
conduct transactions at arms-length with SNF, and did not
maintain proper records for SNF. (Id., ¶ 13). These allegations
are merely recitations of hornbook law regarding piercing the
corporate veil. They are not the requisite plausible, factual
allegations required. Instead they are conclusory, and the
Court concludes they are insufficient to establish that SNF
was an alter-ego for Lebensfeld. Lending further support to
this conclusion is Lebensfeld's Declaration, which states that
each of the allegations is not true. (Lebensfeld Decl., ¶ 17).

The Court concludes the alter-ego exception does not apply.
Because the Court concludes that the fiduciary shield applies,
and that neither exception pleaded by Fisher applies, there
is no basis for exercising personal jurisdiction over either
Levine or Lebensfeld.

C. Jurisdictional Discovery
Fisher requests that, in the event the Court concludes no basis
for jurisdiction exists, he be allowed to conduct jurisdictional
discovery that may help uncover facts that would allow
for personal jurisdiction. “Courts are afforded a significant
amount of leeway in deciding whether parties may conduct
discovery relating to jurisdictional issues while a motion to
dismiss is pending.” Orchid Biosciences, Inc. v. St. Louis
Univ., 198 F.R.D. 670, 672 (S.D. Cal. 2001). “In order to
obtain discovery on jurisdictional facts, the plaintiff must at
least make a “colorable” showing that the Court can exercise
personal jurisdiction over the defendant.” Mitan v. Feeney,
497 F. Supp. 2d 1113, 1119 (C.D. Cal. 2007). “[W]here a
plaintiff's claim of personal jurisdiction appears to be both
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attenuated and based on bare allegations in the face of specific
denials made by the defendants, the Court need not permit
even limited discovery.” Pebble Beach Co. v. Caddy, 453 F.3d
1151, 1160 (9th Cir. 2006).

*6  Fisher requests discovery on several specific topics,
including those related to whether Movants were the guiding
spirits behind any wrongdoing and whether SNF was the
alter-ego for Lebensfeld. (Opposition at 9–10). Fisher points
to the fact Levine and Lebensfeld were able to submit
declarations in support of their Motion, but Fisher has been
unable to perform discovery of any sort. (Id.).

The Court concludes that jurisdictional discovery would
be inappropriate here given the threadbare allegations
made against Movants with respect to the fiduciary shield
exceptions. As to the guiding spirit exception, Fisher did
not plausibly allege that either Movant had control over the
decision to call the California companies, which was the
most likely basis for finding that exception applicable here.
In addition, the declarations submitted by Movants directly
contradicted Fisher's claims. With respect to the alter-ego
allegations against Lebensfeld, the Cross-Complaint merely
recited the elements for piercing the corporate veil, and, again,
Lebensfeld Declaration directly contradicted each allegation.
The Court concludes that additional discovery here would be
inappropriate, and DENIES the request.

Case law is not definitive how whether motions under Rule
12(b)(2) should be granted with leave to amend. However,
some supporting case law does exist. See, e.g., Regal Art
& Gifts, Inc. v. Fusion Prod., Ltd., No. 15-CV-04363-
KAW, 2016 WL 454116, at *8 (N.D. Cal. Feb. 5, 2016)
(“At this juncture, the facts pled against Defendant Menard,
Inc. are sufficient to put Menard on notice of the claims
against it, but are insufficient to support the exercise of
personal jurisdiction under Rule 12(b)(2). Plaintiff, however,
is granted leave to amend, because the Court believes

that sufficient facts exist.”); Cloud v. Ness, No. 2:14-
CV-02308-TLN-AC, 2015 WL 7271760, at *7 (E.D. Cal.
Nov. 18, 2015) (“Defendant's Motion to Dismiss (ECF No
8) under Fed. R. Civ. P. 12(b)(2) is GRANTED WITH
LEAVE TO AMEND.”); Am. Inst. of Intradermal Cosmetics,
Inc. v. Soc'y of Permanent Cosmetic Professionals, No.
CV 12-06887 GAF JCGX, 2013 WL 1685558, at *12
(C.D. Cal. Apr. 16, 2013) (“Finally, Defendants’ motion
to dismiss Individual Defendants Ciampi, Finch–Howell,
and Sims pursuant to Rule 12(b)(2) is GRANTED. The
claims against Ciampi, Finch–Howell, and Sims are therefore
DISMISSED with leave to amend.”); Katzenbach v. Grant,
No. 1:04CV6501OWWLJO, 2005 WL 1378976, at *9 (E.D.
Cal. June 7, 2005) (granting to leave to amend after dismissal
for lack of personal jurisdiction).

Accordingly, the Court will allow Fisher one opportunity
to amend the Cross-Complaint. Fisher may also submit his
own declarations in support of jurisdiction when he files
his First Amended Cross-Complaint. Presumably, Levine and
Lebensfeld will again move to dismiss pursuant to Rule 12(b)
(2). They may file a short opposition pointing out that any
flaws were not corrected and relying on the prior declarations,
or they may file a full opposition and new declarations.

IV. CONCLUSION
For the foregoing reasons, the Motion is GRANTED with
leave to amend. The First Amended Cross-Complaint will be
filed on or before December 12, 2016. The parties will meet
and confer on the briefing schedule for a renewed motion to
dismiss.

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2016 WL 11002147

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Gilford Motor Co Ltd v Horne [1933] Ch 935, CA applieq. 
Per curiam. It is not permissible for the court to pierce the corporate veil merely 

because the company is involved in some impropriety or because it considers that 
justice so requires ( post, pp u830, u85F-G). 

Dicta of Slade LJ in Adams v Cape Industries pie [1990) Ch 433,536, CA applied. 

The following cases are referred to in the judgment: 

Adams v Cape Industries pie [1990) Ch 433; [1990) 2 WLR 657; [1991] 1 All 
ER929, CA 

Barnes v Addy (1874) LR 9 Ch App 244 
Barney, In re [1892J 2 Ch 26 5 
Company, In re A [1985] BCLC 333, CA 
Cowan de Groot Properties Ltd v Eagle Trust pie [1992) 4 All ER 700 
El Ajou v Dollar Land Holdings pie [1993] 3 All ER 717 
Gencor ACP Ltd v Dalby [2000) 2 BCLC 734 
Gilford Motor Co Ltd v Horne [1933) Ch 935, CA 
H (Restraint Order: Realisable Property), In re [1996] 2 All ER 391, Cf-. · 
Jones v Lipman [1962] 1 WLR 832; [1962] 1 All ER 442 
Mubarak v Mubarak The Times, 30 November 2000 
Ord v Belhaven Pubs Ltd [1998] BCC 607, CA 
Salomon v A Salomon & Co Ltd [ 1897] AC 22, HL(E) 
Westpac Banking Corpn v Savin [ 19 8 5) 2 NZLR 41 
Woolfson v Strathclyde Regional Council 1978 SC (HL) 90, HL(Sc) 

Case 2:19-ap-01383-SK    Doc 305-1    Filed 07/09/21    Entered 07/09/21 10:48:30    Desc
Appendix     Page 390 of 446



1178 
Trustor AB vSmallbone (No 2) (Ch D) [2001] 1WLR 

Yukong Line Ltd of Korea v Rendsburg Investments Corpn of Liberia (No z) [1998] A 
1 WLR 294; [1:998] 4 All ER 82 

No additional cases were cited in argument. 

The following additional case, although not cited, was referred to in the skeleton 
arguments: 
Creasey v Breachwood Motors Ltd [1993] BCLC 480 

APPLICATION for summary judgment 
By a re-re-amended writ dated 22 December 1998 the plaintiff, Trustor 

AB (a Swedish limited company), claimed (1) against the first defendant, 
Lindsay James Trevor Smallbone, compensation and/or damages for breach 
of trust and/or fiduciary duties and/or duties owed as a director under the c 
plaintiff's articles of association and/or Swedish company law, and 
(2) against the first to eleventh defendants, Lindsay James Trevor Smallbone, 
Introcom (International) Ltd (a company incorporated in Gibraltar), 
Guinness Management Ltd, M & A Financial Services Ltd, Thomas 
Jisander, Joachim Posner (also known as Joe Falk), Yumina Trading Corpn 
(a company incorporated in Panama), CMB Change Mont Blanc Finance 
SA (a company incorporated in Switzerland), Peter Claes Mattsson, Selrex 
Corpn Ltd (a company incorporated in the Republic of Ireland) and 
Robert Harbord-Hamond, an injunction, restitution, compensation and/or 
damages on the ground, inter alia, that they had knowingly received funds 
belonging to the plaintiff obtained unlawfully by the first defendant. 

By a summons dated 3 June 1998 the plaintiff applied for summary 
judgment pursuant to RSC Ord 1:4 against the second defendant. On f 
13 October 1998 Master Bowman allowed that application and ordered the 
second defendant to pay the plaintiff, Sw Kr 166-71x1, Fin Mk 70-45111 and 
£404,000 that it had received from the plaintiff. The second defendant 
appealed from that order. 

The plaintiff subsequently applied for summary judgment against the 
first, third and fourth defendants. 

The first defendant's appeal from the order of Master Bowman and the 
plaintiff's application for summary judgment against the first, third and 
fourth defendants were heard together before Rimer J, who, on 25 June 
1999-> dismissed the appeal and allowed the plaintiff's application for 
summary judgment but held that the plaintiff was not entitled to an award 
representing all its loss but was obliged at that stage of the proceedings to 
give credit in respect of Sw Kr 417m which was the subject of a claim by the C 
plaintiff against a third party in proceedings in Luxembourg. 

By a notice of appeal dated 28 July 1999 the plaintiff appealed from that 
order. The Court of Appeal (Sir Richard Scott V-C, Buxton LJ and Gage J) 
allowed the plaintiff's appeal against the reduction of its restitutionary 
remedies, indicated that the first defendant's liability was not limited to the 
amount of the judgment against him but extended to a joint and several 
liability for the amount for which the second defendant had been found to be 
liable, but did not then extend the judgment against the first defendant to the 
larger amount. 

By an application notice dated 12 September 2000 the plaintiff applied 
pursuant to CPR Pt 24 for summary judgment against the first defendant on 
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No additional cases were cited in argument. 

The following additional case, although not cited, was referred to in the skeleton 
arguments: 

Creasey v Breachwood Motors Ltd I 1993 I BCLC 480 

APPLICATION for summary judgment 
By a re-re-amended writ dated 22 December 1998 the plaintiff, Trustor 

AB (a Swedish limited company), claimed (1) against the first defendant, 
Lindsay James Trevor Smallbone, compensation and/or damages for breach 
of trust and/or fiduciary duties and/or duties owed as a director under the 
plaintiff's articles of association andior Swedish company law, and 
(2) against the first to eleventh defendants, Lindsay James Trevor Small bone, 
Introcom (International) Ltd (a company incorporated in Gibraltar), 
Guinness Management Ltd, M & A Financial Services Ltd, Thomas 
Jisander, Joachim Posner (also known as Joe Falk), Yumina Trading Corpn 
(a company incorporated in Panama), CMB Change Mont Blanc Finance 
SA (a company incorporated in Switzerland), Peter Claes Mattsson, Selrex 
Corpn Ltd (a company incorporated in the Republic of Ireland) and 
Robert Harbord-Hamond, an injunction, restitution, compensation and/or 
damages on the ground, inter alia, that they had knowingly received funds 
belonging to the plaintiff obtained unlawfully by the first defendant. 

By a summons dated 3 June 1998 the plaintiff applied for summary 
judgment pursuant to RSC Ord 14 against the second defendant. On 
13 October 1998 Master Bowman allowed that application and ordered the 
second defendant to pay the plaintiff, Sw Kr 166"7m, Fin Mk 70·45m and 
£404,000 that it had received from the plaintiff. The second defendant 
appealed from that order. 

The plaintiff subsequently applied for summary judgment against the 
first, third and fourth defendants. 

The first defendant's appeal from the order of Master Bowman and the 
plaintiff's application for summary judgment against the first, third and 
fourth defendants were heard together before Rimer J, who, on 25 June 
1999, dismissed the appeal and allowed the plaintiff's application for 
summary judgment but held that the plaintiff was not entitled to an award 
representing all its loss but was obliged at that stage of the proceedings to 
give credit in respect of Sw Kr 417m which was the subject of a claim by the 
plaintiff against a third party in proceedings in Luxembourg. 

By a notice of appeal dated 28 July 1999 the plaintiff appealed from that 
order. The Court of Appeal (Sir Richard Scott V-C, Buxton LJ and Gage J) 
allowed the plaintiff's appeal against the reduction of its restitutionary 
remedies, indicated that the first defendant's liability was not limited to the 
amount of the judgment against him but extended to a joint and several 
liability for the amount for which the second defendant had been found to be 
liable, but did not then extend the judgment against the first defendant to the 
larger amount. 

By an application notice dated 12 September 2000 the plaintiff applied 
pursuant to CPR Pt 24 for summary judgment against the first defendant on 
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A the ground that his liability was a joint and several liability with the second 
defendant. 

The facts are stated in the judgment. 

Stephen Smith QC for the plaintiff. 
The first defendant appeared in person. 

B Cur adv vult 

16 March. SIR ANDREW MORRITT V-C handed down the following 
judgment. 

i On 25 June 1999 Rimer J gave summary judgment under 
RSC Ord 14 for the claimant, Trustor AB, against the first defendant, 
Mr Smallbone, for £426,439 and interest. At the same time he dismissed an 

c appeal of the second defendant, Introcom (International) Ltd ("Introcom"), 
from the order of Master Bowman giving summary judgment under 
the same rule in favour of Trustor for Sw Kr 166-7111, £404,100 and 
Fin Mk 75-5111. On 9 May 2000, on appeal from the orders of Rimer J, the 
Court of Appeal indicated that, in their view, Mr Smallbone's liability was 
not limited to the amount of the judgment against him but extended to a 

Q joint and several liability for the much larger amount for which Introcom 
had been found to be liable. They did not then extend the judgment against 
Mr Smallbone to the larger amount because counsel for Mr Smallbone had 
not had adequate opportunity to deal with some of the conclusions of the 
Court of Appeal. This.application was made by Trustor on 12 September 
2000 seeking judgment for the additional relief the Court of Appeal had 
suggested. 

£ 2 Trustor is a company incorporated in Sweden. Formerly it held major 
investments in the steel, engineering and automotive parts industries. On 
about 23 May 1997 Lord Moyne acquired voting control of Trustor. On 
13 June 1997 Lord Moyne, Mr Smallbone and others were appointed to the 
board of Trustor. At a directors meeting held on the same day Mr Smallbone 
was appointed to be the managing director and it was resolved that Trustor's 

F bank accounts might be operated on the signature of any two directors. 
3 Without having obtained the approval of the board, on 18 June 1997 

Lord Moyne and Mr Smallbone opened an account for Trustor with 
Barclays Bank pic, Cheapside and procured the transfer to the credit of that 
account of moneys of Trustor amounting to Sw Kr 779m. The only 
signatories to that account were Lord Moyne and Mr Smallbone. Between 
mid-June and early November 1997 Sw Kr 486m (£38-88m) was paid out of 

C that account on the signatures of Lord Moyne and Mr Smallbone without 
reference to Trustor or its other directors. The recipients included 
Mr Smallbone (£33,334-34) and Introcom (Sw Kr 166-7111, £404,100 and 
Fin Mk 75-5111). Of the sums received by Introcom Sw Kr 43,335 and 
£327,509 were applied for the benefit of Mr Smallbone in payments to his 
wife and Cove Investments Ltd, a company incorporated in the Turks and 
Caicos Islands and controlled by Mr Smallbone. 

4 Trustor was wound up by the court in Stockholm on 23 December 
1997. The writ in this action was issued by Trustor on 17 March 1998. The 
statement of claim, which has been amended twice, sets out the relevant 
facts. In paragraphs 16 to 22 it alleges that Sw Kr 486m of Trustor's money 
was misappropriated in the manner and in the amounts I have summarised. 
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A the ground that his liability was a joint and several liability with the second 
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defendant. 
The facts are stated in the judgment. 

Stephen Smith QC for the plaintiff. 
The first defendant appeared in person. 

Cur adv vult 

16 March. 
judgment. 

SIR ANDREW MORRITT V-C handed down the following 

I On 25 June 1999 Rimer J gave summary judgment under 
RSC Ord 14 for the claimant, Trustor AB, against the first defendant, 
Mr Smallbone, for £426,439 and interest. At the same time he dismissed an 
appeal of the second defendant, Introcom (International) Ltd ("lntrocom"), 
from the order of Master Bowman giving summary judgment under 
the same rule in favour of Trustor for Sw Kr 166·7m, £404,100 and 
Fin Mk 75·5m. On 9 May 2000, on appeal from the orders of Rimer], the 
Court of Appeal indicated that, in their view, Mr Smallbone's liability was 
not limited to the amount of the judgment against him but extended to a 
joint and several liability for the much larger amount for which Introcom 
had been found to be liable. They did not then extend the judgment against 
Mr Small bone to the larger amount because counsel for. Mr Small bone had 
not had adequate opportunity to deal with some of the conclusions of the 
Court of Appeal. This.application was made by Trustor on 12 September 
2000 seeking judgment for the additional relief the Court of Appeal had 
suggested. 

2 Trustor is a company incorporated in Sweden. Formerly it held major 
investments in the steel, engineering and automotive parts industries. On 
about 23 May 1997 Lord Moyne acquired voting control of Trustor. On 
13 June 1997 Lord Moyne, Mr Smallbone and others were appointed to the 
board of Trustor. At a directors meeting held on the same day Mr Small bone 
was appointed to be tµe managing director and it was resolved that Trustor's 
bank accounts might be operated on the signature of any two directors. 

3 Without having obtained the approval of the board, on 18 June 1997 
Lord Moyne and Mr Smallbone opened an account for Trustor with 
Barclays Bank pie, Cheapside and procured the transfer to the credit of that 
account of moneys of Trustor amounting to Sw Kr 779m. The only 
signatories to that account \\'.ere Lord Moyne and Mr Smallbone. Between 
mid-June and early November 1997 Sw Kr 486m (£ 38·88m) was paid out of 
that account on the signatures of Lord Moyne and Mr Smallbone without 
reference to Trustor or its other directors. The recipients included 
Mr Smallbone (£33,334·34) and Introcom (Sw Kr 166"7m, £404,100 and 
Fin Mk 75·5m). Of the sums received by Introcom Sw Kr 43,335 and 
£327,509 were applied for the benefit of Mr Smallbone in payments to his 
wife and Cove Investments Ltd, a company incorporated in the Turks and 
Caicos Islands and controlled by Mr Small bone. 

4 Trustor was wound up by the court in Stockholm on 23 December 
1997. The writ in this action was issued by Trustor on 17 March 1998. The 
statement of claim, which has been amended twice, sets out the relevant 
facts. In paragraphs 16 to 22 it alleges that Sw Kr 486m of Trustor's money 
was misappropriated in the manner and in the amounts I have summarised. 

Case 2:19-ap-01383-SK    Doc 305-1    Filed 07/09/21    Entered 07/09/21 10:48:30    Desc
Appendix     Page 392 of 446



1180 
Trustor ABvSmallbone (No 2) (ChD) [2001] 1 WLR 
Sir Andrew MorrittV-C 

In paragraphs 23 to 27 Trustor sets out its allegations of knowledge and A 
complicity. In the case of Mr Smallbone it is alleged that all transfers from 
the account of Trustor with Barclays were made on the instructions of 
Mr Smallbone. In addition it is alleged that Mr Smallbone was the 
controlling mind of Introcom and knew of and gave instructions for all 
transfers to or from Introcom. In paragraphs 31 to 35 Trustor alleges that 
the various transfers constituted a breach of duty. In the case of 
Mr Smallbone it is alleged that he acted fraudulently and dishonestly and in 
breach of duty as a director of Trustor. Paragraphs 36 to 39 contain 
allegations concerning claims to trace at law and for money had and 
received, paragraphs 40 to 42 relate to a claim for damages for conspiracy 
and paragraph 43 seeks equitable compensation. For present purposes the 
relevant claims are for knowing receipt (paragraphs 44 to 46) and knowing 
assistance (paragraphs 47 to 49). Q 

5 The first application of Trustor was for summary judgment against 
Introcom. It was pursued in respect of all the causes of action relied on in the 
statement of claim. This application came before Master Bowman. It was 
successful in respect of the claims for money had and received and knowing 
receipt. It was unsuccessful in respect of the claims for knowing assistance 
and conspiracy. By an order made on 13 October 1998 Master Bowman 
ordered Introcom to pay to Trustor Sw Kr 166-7111, £404,100 and D 
FinMk 75-5111. 

6 Introcom appealed. Its appeal was heard by Rimer J in conjunction 
with the application for summary judgment against Mr Smallbone issued by 
Trustor on 28 August 1998. The hearing took seven days. Rimer J gave 
judgment on 25 June 1999. In summary he dismissed the appeal of Introcom 
and gave judgment against Mr Smallbone for (1) £426,439 and interest for 
knowing receipt, (2) damages and equitable compensation to be assessed for 
breach of duty and (3) payment of £im by way of interim payment on 
account of his liability for damages or compensation. 

7 Rimer J made a number of findings to which I should refer. First, he 
found that Introcom was controlled by a Liechtenstein trust called the 
Lindsay Smallbone Trust of which Mr Smallbone is a beneficiary. He 
considered that the directors of Introcom were nominees acting on the p 
instructions of Mr Smallbone so that Introcom could be regarded as 
Mr Smallbone's company and his knowledge could be treated as Introcom's 
knowledge. Second, he found that the payments into and out of the Trustor 
account at Barclays, Cheapside and the account of Introcom at the same 
bank and branch were made by Mr Smallbone or on his instructions without 
the authority of Trustor. Third, he concluded that Introcom was simply a 
vehicle Mr Smallbone used for receiving money from Trustor and that the c 

payments to Introcom "were unauthorised and involved an inexcusable 
breach of his duty as managing director of Trustor". Fourth, he rejected a 
submission of Mr Smallbone to the effect that the payments to Introcom 
were justified by an agreement dated 8 August 1997. Fifth, in the light of 
those conclusions he found that "the payments to Introcom were 
unauthorised and improper ones, being payments to Mr Smallbone's own 
company which was then going to and did devote itself to further 
unauthorised and improper dissipations of the money". Sixth, in relation to 
the claim against Introcom based on knowing assistance Rimer J considered 
that Mr Smallbone did act dishonestly "for there was no sensible 
explanation for the payment of a single penny to Introcom or for the onward 
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In paragraphs 23 to 27 Trustor sets out its allegations of knowledge and 
complicity. In the case of Mr Smallbone it is alleged that all transfers from 
the account of Trustor with Barclays were made on the instructions of 
Mr Smallbone. In addition it is alleged that Mr Smallbone was the 
controlling mind of lntrocom and knew of and gave instructions for all 
transfers to or from Introcom. In paragraphs·31 to 35 Trustor alleges that 
the various transfers constituted a breach of duty. In the case of 
Mr Smallbone it is alleged that he acted fraudulently and dishonestly and in 
breach of duty as a director of Trustor. Paragraphs 36 to 39 contain 
allegations concerning claims to trace at law and for money had and 
received, paragraphs 40 to 42 relate to a claim for damages for conspiracy 
and paragraph 43 seeks equitable compensation. For present purposes the 
relevant claims are for knowing receipt ( paragraphs 44 to 46) and knowing 
assistance ( paragraphs 47 to 49). 

5 The first application of Trustor was for summary judgment against 
lntrocom. It was pursued in respect of all the causes of action relied on in the 
statement of claim. This application came before Master Bowman. It was 
successful in respect of the claims for money had and received and knowing 
receipt. It was unsuccessful in respect of the claims for knowing assistance 
and conspiracy. By an order made on 13 October 1998 Master Bowman 
ordered Introcom to pay to Trustor Sw Kr 166·7m, £404,100 and 
Fin Mk 75· 5m. 

6 Introcom appealed. Its appeal was heard by Rimer J in conjunction 
with the application for summary judgment against Mr Smallbone issued by 
Trustor on 28 August 1998. The hearing took seven days. Rimer J gave 
judgment on 25 June 1999. In summary he dismissed the appeal oflntrocom 
and gave judgment against Mr Smallbone for (1) £426,439 and interest for 
knowing receipt, (2) damages and equitable compensation to be assessed for 
breach of duty and (3) payment of £rm by way of interim payment on 
account of his liability for damages or compensation. 

7 Rimer J made a number of findings to which I should refer. First, he 
found that lntrocom was controlled by a Liechtenstein trust called the 
Lindsay Smallbone Trust of which Mr Smallbone is a beneficiary. He 
considered that the directors of lntrocom were nominees acting on the 
instructions of Mr Smallbone so that lntrocom could be regarded as 
Mr Small bone's company and his knowledge could be treated as Introcom's 
knowledge. Second, he found that the payments into and out of the Trustor 
account at Barclays, Cheapside and the account of Introcom at the same 
bank and branch were made by Mr Small bone or on his instructions without 
the authority of Trustor. Third, he concluded that Introcom was simply a 
vehicle Mr Smallbone used for receiving money from Trustor and that the 
payments to Introcom "were unauthorised and involved an inexcusable 
breach of his duty as managing director of Trustor". Fourth, he rejected a 
submission of Mr Smallbone to the effect that the payments to Introcom 
were justified by an agreement dated 8 August 1997. Fifth, in the light of 
those conclusions he found that "the payments to Introcom were 
unauthorised and improper ones, being payments to Mr Smallbone's own 
company which was then going to and did devote itself to further 
unauthorised and improper dissipations of the money". Sixth, in relation to 
the claim against Introcom based on knowing assistance Rimer J considered 
that Mr Smallbone did act dishonestly "for there was no sensible 
explanation for the payment of a single penny to Introcom or for the onward 
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A payments which Introcom made and Mr Smallbone could not have believed 
that he was entitled to make them". However as there was some doubt 
whether English law applied to that claim and as that cause of action added 
nothing to the claims against Introcom Rimer J refused to grant summary 
judgment in respect of the knowing assistance claim. 

8 With regard to the summons against Mr Smallbone Rimer J considered 
there was no defence to the claim by Trustor to recovery of that part of its 
money which Mr Smallbone paid to himself and retained. With regard to 
the claim for knowing assistance Rimer J considered that it was artificial to 
regard Mr Smallbone as having dishonestly assisted Lord Moyne in the 
breach of Lord Moyne's duties rather than being in breach of his own. 

9 Both Trustor, Mr Smallbone and Introcom appealed with the 
permission of the judge or of the Court of Appeal. In his judgment 

C Sir Richard Scott V-C, with whom Buxton LJ and Gage J agreed, recorded 
(paragraphs 21 and 22) that it had not been disputed that the circumstances 
in which £38-88111 left Trustor's Barclays, Cheapside account constituted an 
unlawful misappropriation of Trustor's money and a breach of duty by 
Mr Smallbone so that Mr Smallbone and Introcom were accountable for the 
sums of Trustor's money they had respectively received. The issues on the 
appeal were whether by virtue of other recoveries their liabilities would be 

D reduced to nothing. Each of those contentions was rejected. Sir Richard 
Scott V-C pointed out, in paragraphs 57 and 58, that Trustor had two types 
of claim against Mr Smallbone, namely, compensation for breach of duty 
and claims based on what happened to its money, more specifically the 
misappropriation arising from the payment out from the Trustor account 
with Barclays, Cheapside. In his summary of the result of the appeal 

£ Sir Richard Scott V-C upheld the order of Rimer J regarding the liability of 
Mr Smallbone for the sum of £426,439 received by him from the money of 
Trustor paid to Introcom. 

10 Sir Richard Scott V-C then considered the order for an interim 
payment of £im. He posed the question whether it was clear that Trustor 
would establish a liability on the part of Mr Smallbone for compensation of 
at least that amount. He thought that it might be premature to reach that 

F conclusion and continued: 

"97. There is, however, a further point to consider. Introcom is liable, 
as constructive trustee, to account for and repay to Trustor the Trustor 
moneys that were paid to it. Hence the order for repayment to Trustor of 
the Sw Kr 166-7111, the £404,000 and the Fin Mk 70-45m (the whole 
totalling some £iom in value). In respect of £462,439, the Trustor money 

C received by Mr Smallbone from Introcom, Mr Smallbone, as well as 
Introcom, is accountable. But what of the balance? Introcom was the 
creature of Mr Smallbone. He owned and controlled Introcom. The 
payments out by Introcom of Trustor money were payments made with 
the knowing assistance of Mr Smallbone. Rimer J, on several occasions in 
his judgment, characterised Mr Smallbone's participation in the steps 
taken to extract Trustor's money and pay it out to various recipients 
without the authority of Trustor's board as being dishonest . . . 
Mr Hollington's skeleton argument protested that these findings of 
dishonesty were unnecessary and should not have been made. He did not, 
however, before us persist in that contention. It would follow, it seems to 
me, from the judge's finding of dishonesty on Mr Smallbone's part in 
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payments which lntrocom made and Mr Smallbone could not have believed 
that he was entitled to make them". However as there was some doubt 
whether English law applied to that claim and as that cause of action added 
nothing to the claims against Introcom Rimer J refused to grant summary 
judgment in respect of the knowing assistance claim. 

8 With regard to the summons against Mr Small bone Rimer J considered 
there was no defence to the claim by Trustor to recovery of that part of its 
money which Mr Smallbone paid to himself and retained. With regard to 
the claim for knowing assistance Rimer J considered that it was artificial to 
regard Mr Smallbone as having dishonestly assisted Lord Mayne in the 
breach of Lord Mayne's duties rather than being in breach of his own. 

9 Both Trustor, Mr Smallbone and Introcom appealed with the 
permission of the judge or of the Court of Appeal. In his judgment 
Sir Richard Scott V-C, with whom Buxton LJ and Gage J agreed, recorded 
( paragraphs 21 and 22) that it had not been disputed that the circumstances 
in which£ 38·88m left Trustor's Barclays, Cheapside account constituted an 
unlawful misappropriation of Trustor's money and a breach of duty by 
Mr Small bone so that Mr Smallbone and Introcom were accountable for the 
sums of Trustor's money they had respectively received. The issues on the 
appeal were whether by virtue of other recoveries their liabilities would be 
reduced to nothing. Each of those contentions was rejected. Sir Richard 
Scott V-C pointed out, in paragraphs 57 and 58, that Trustor had two types 
of claim against Mr Smallbone, namely, compensation for breach of duty 
and claims based on what happened to its money, more specifically the 
misappropriation arising from the payment out from the Trustor account 
with Barclays, Cheapside. In his summary of the result of the appeal 
Sir Richard Scott V-C upheld the order of Rimer J regarding the liability of 
Mr Smallbone for the sum of £426,439 received by him from the money of 
Trustor paid to lntrocom. 

IO Sir Richard Scott V-C then considered the order for an interim 
payment of £rm. He posed the question whether it was clear that Trustor 
would establish a )iability on the part of Mr Small bone for compensation of 
at least that amount. He thought that it might be premature to reach that 
conclusion and continued: 

"97. There is, however, a further point to consider. lntrocom is liable, 
as constructive trustee, to account for and repay to Trustor the Trustor 
moneys that were paid to it. Hence the order for repayment to Trustor of 
the Sw Kr 166·7m, the £404,000 and the Fin Mk 70·45m (the whole 
totalling some £2om in value). In respect of £462,439, the Trustor money 
received by Mr Smallbone from lntrocom, Mr Smallbone, as well .as 
lntrocom, is accountable. But what of the balance? Introcom was the 
creature of Mr Smallbone. He owned and controlled lntrocom. The 
payments out by lntrocom of Trustor money were payments made with 
the knowing assistance of Mr Small bone. Rimer J, on several occasions in 
his judgment, characterised Mr Smallbone's participation in the steps 
taken to extract Trustor's money and pay it out to various recipients 
without the authority of Trustor's board as being dishonest ... 
Mr Hollington's skeleton argument protested that these findings of 
dishonesty were unnecessary and should not have been made. He did not, 
however, before us persist in that contention. It would follow, it seems to 
me, from the judge's finding of dishonesty on Mr Smallbone's part in 
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respect of the payments out made by Introcom of Trustor's money, that A 
Mr Smallbone would be liable jointly and severally with Introcom for the 
repayment of that money with interest thereon. Mr Smallbone's joint and 
several liability would not be confined to the part that he personally 
received. 

"98. In my judgment, the judge's order for an interim payment by 
Mr Smallbone of £im was not justified as an interim payment on account 
of damages or compensation for loss caused by breach of duty as a 
director. The amount of that loss is still too uncertain. But Mr Smallbone 
is, in my view, clearly liable, jointly and severally with Introcom, for the 
whole of the sums for which Introcom is accountable. It may be, 
therefore, that paragraph 4 of the judge's order could be left undisturbed 
save for the deletion of the words 'by way of interim payment' and the 
substitution of the words 'on account of the sums to be paid by Introcom'. Q 
To do so, however, would be to change the basis on which the judge 
ordered Mr Smallbone to pay the £im. Since no respondent's notice on 
this point has been served and since Mr Hollington has had no 
opportunity on Mr Smallbone's behalf to argue against the conclusions 
expressed in paragraph 97, it would not, I think, be right at this stage of 
the litigation to allow the order for the interim payment to stand." 

D 
The result was that the order against Mr Smallbone for payment of £im was 
set aside but otherwise the order of Rimer J stood save that the liability of 
Mr Smallbone for £426,439 was declared to be joint and several with 
Introcom. 

n The judgment of the Court of Appeal was provided to counsel in 
draft in advance of the proposed date for handing it down, then fixed for 
12 April 2000. On n April 2000 counsel for Mr Smallbone wrote to f 

Sir Richard Scott V-C with comments on, amongst others, paragraph 97. 
Counsel pointed out that it had been common ground in the Court of Appeal 
that the findings of dishonesty made by Rimer J against Mr Smallbone were 
academic. For this reason he had not pursued them in oral argument, 
particularly when invited to do so late on the last day of the hearing. He 
emphasised that in the statement of claim and the argument before F 
Rimer J the only basis on which Trustor had sought to make Mr Smallbone 
jointly and severally liable with Introcom for the money paid to Introcom 
was conspiracy to defraud and knowing assistance. He pointed out that 
Mr Smallbone had succeeded on these issues and that Trustor had not 
appealed. He submitted that: "It is not open to the Court of Appeal to revisit 
this finding without further argument. . . nor to make a finding of joint and 
several liability on the part of Mr Smallbone on some other basis." No C 
alteration to the draft judgment was made before it was handed down on 
9 May 2000; the Court of Appeal indicated that Trustor would have to make 
a further application for summary judgment on which Mr Smallbone would 
be able to raise any contrary arguments he chose. Mr Smallbone's petition 
for leave to appeal was dismissed by the House of Lords on 18 December 
2 0 0 0 . 

12 The application now before me seeks a further order against 
Mr Smallbone pursuant to CPR r 24.2 or CPR r 25. The order sought is for 
payment by Mr Smallbone to Trustor (after giving credit for net recoveries 
received from Mr Smallbone or Introcom) of Sw Kr 166-71x1, £404,100 and 
Fin Mk 75-5m with interest thereon at the rate of 8% from 1 November 1997 
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respect of the payments out made by Introcom of Trustor's money, that 
Mr Small bone would be liable jointly and severally with Introcom for the 
repayment of that money with interest thereon. Mr Small bone's joint and 
several liability would not be confined to the part that he personally 
received. 

"98. In my judgment, the judge's order for an interim payment by 
Mr Smallbone of £1m was not justified as an interim payment on account 
of damages or compensation for loss caused by breach of duty as a 
director. The amount of that loss is still too uncertain. But Mr Small bone 
is, in my view, clearly liable, jointly and severally with lntrocom, for the 
whole of the sums for which Introcom is accountable. It may be, 
therefore, that paragraph 4 of the judge's order could be left undisturbed 
save for the deletion of the words 'by way of interim payment' and the 
substitution of the words 'on account of the sums to be paid by Introcom'. 
To do so, however, would be to change the basis on which the judge 
ordered Mr Smallbone to pay the £1m. Since no respondent's notice on 
this point has been served and since Mr Hollington has had no 
opportunity on Mr Smallbone's behalf to argue against the conclusions 
expressed in paragraph 97, it would not, I think, be right at this stage of 
the litigation to allow the order for the interim payment to stand." 

The result was that the order against Mr Small bone for payment of £Im was 
set aside but otherwise the order of Rimer J stood save that the liability of 
Mr Smallbone for £426,439 was declared to be joint and several with 
Introcom. 

II The judgment of the Court of Appeal was provided to counsel in 
draft in advance of the proposed date for handing it down, then fixed for 
12 April 2000. On u April 2000 counsel for Mr Smallbone wrote to 
Sir Richard Scott V-C with comments on, amongst others, paragraph 97. 
Counsel pointed out that it had been common ground in the Court of Appeal 
that the findings of dishonesty made by Rimer J against Mr Small bone were 
academic. For this reason he had not pursued them in oral argument, 
particularly when invited to do so late on the last day of the hearing. He 
emphasised that in the statement of claim and the argument before 
Rimer J the only basis on which Trustor had sought to make Mr Smallbone 
jointly and severally liable with lntrocom for the money paid to Introcom 
was conspiracy to defraud and knowing assistance. He pointed out that 
Mr Smallbone had succeeded on these issues and that Trustor had not 
appealed. He submitted that: "It is not open to the Court of Appeal to revisit 
this finding without further argument ... nor to make a finding of joint and 
several liability on the part of Mr Smallbone on some other basis." No 
alteration to the draft judgment was made before it was handed down on 
9 May 2000; the Court of Appeal indicated that Trustor would have to make 
a further application for summary judgment on which Mr Small bone would 
be able to raise any contrary arguments he chose. Mr Smallbone's petition 
for leave to appeal was dismissed by the House of Lords on 18 December 
2000. 

12 The application now before me seeks a further order against 
Mr Smallbone pursuant to CPR r 24.2 or CPR r 25. The order sought is for 
payment by Mr Smallbone to Trustor (after giving credit for net recoveries 
received from Mr Smallbone or Introcom) of Sw Kr 166·7m, £404,100 and 
Fin Mk 7 5 · 5m with interest thereon at the rate of 8% from 1 November 1997 
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A until payment, such liability to be joint and several with Introcom. Trustor 
accepts that it cannot obtain summary judgment for damages or 
compensation for breach of duty for all the reasons given by Rimer J and the 
Court of Appeal. Thus the claim for summary judgment is necessarily 
advanced on a restitutionary basis only. Two such bases were raised in the 
statement of claim, namely knowing receipt and knowing assistance. 

13 Paragraph 21 of the witness statement of Mr Wilkes made in support 
of the application led Mr Smallbone to believe that the application was 
pursued on the basis of knowing assistance. He protested that the apparent 
findings of dishonesty made against him by Rimer J were unnecessary to the 
orders of either Rimer J or the Court of Appeal and could not justify the 
grant of summary judgment against him. However the oral argument of 
counsel for Trustor made it clear that Trustor's contention was that the 

Q receipt by Introcom was, in the circumstances, to be treated as the receipt by 
Mr Smallbone too. He submitted that as there could be no question but that 
Mr Smallbone had the requisite knowledge he should be ordered to repay all 
the money of Trustor received by Introcom on the basis of knowing receipt. 

14 Counsel for Trustor submitted that the circumstances were such as to 
warrant the court "piercing the corporate veil" and recognising the receipt 
by Introcom as the receipt by Mr Smallbone. He suggested that the 

D authorities justified such a course in three, potentially overlapping, 
categories, namely (1) where the company was shown to be a facade or sham 
with no unconnected third party involved, (2) where the company was 
involved in some impropriety and (3) where it is necessary to do so in the 
interests of justice and no unconnected third party is involved. I was referred 
to Gilford Motor Co Ltd v Home [1933] Ch 935, Jones v Lipman [1962] 
1 WLR 832, Woolfson vStrathclyde Regional Council 1978 SC(HL) 90, In re 
ACompany [1985] BCLC 333, Adams v Cape Industries pic [1990] Ch 433, 
Yukong Line Ltd of Korea v Rendsburg Investments Corpn of Liberia (No 2) 
[1998] 1 WLR 294, Ord v Belhauen Pubs Ltd [1998] BCC 607 and 
Mubarak v Mubarak The Times, 30 November 2000. 

15 Counsel suggested that the facts, as found by Rimer J, brought this 
case within each of the three categories. He pointed out that Introcom, a 

P company incorporated in Gibraltar, has only nominee directors and is 
controlled by a Liechtenstein Anstalt of which Mr Smallbone is a 
beneficiary. He relied on the findings of Rimer J that Introcom acted on the 
instructions of Mr Smallbone, that Mr Smallbone was its directing mind and 
will and that Introcom had no independent business, third party directors, 
creditors or shareholders. 

16 Mr Smallbone, who appeared in person, told me that there was a 
c sensible justification for the payment of Trustor's money to Introcom. He 

explained that Introcom had been formed in connection with an earlier 
scheme, having no connection with Trustor, as a vehicle for his 
remuneration. He contended that Introcom was not a sham, device or 
facade but a genuine company having its own separate existence. He 
submitted that the fact that Introcom was controlled by him was well known 

H to the other directors of Trustor. He contended that there was no finding or 
evidence of impropriety sufficient to justify the order sought by Trustor. 

17 It appears to me that the argument for Trustor raises a point of some 
general importance. In cases of knowing receipt attention is usually focused 
on the extent of the knowledge required and whether the recipient of the 
trust property had it. In this case there is no doubt that Mr Smallbone had 
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until payment, such liability to be joint and several with Introcom. Trustor 
accepts that it cannot obtain summary judgment for damages or 
compensation for breach of duty for all the reasons given by Rimer J and the 
Court of Appeal. Thus the claim for summary judgment is necessarily 
advanced on a restitutionary basis only. Two such bases were raised in the 
statement of claim, namely knowing receipt and knowing assistance. 

13 Paragraph 21 of the witness statement of Mr Wilkes made in support 
of the application led Mr Smallbone to believe that the application was 
pursued on the basis of knowing assistance. He protested that the apparent 
findings of dishonesty made against him by Rimer J were unnecessary to the 
orders of either Rimer J or the Court of Appeal and could not justify the 
grant of summary judgment against him. However the oral argument of 
counsel for Trustor made it clear that Trustor's contention was that the 
receipt by lntrocom was, in the circumstances, to be treated as the receipt by 
Mr Smallbone too. He submitted that as there could be no question but that 
Mr Smallbone had the requisite knowledge he should be ordered to repay all 
the money of Trustor received by lntrocom on the basis of knowing receipt. 

14 Counsel for Trustor submitted that the circumstances were such as to 
warrant the court "piercing the corporate veil" and recognising the receipt 
by lntrocom as the receipt by Mr Smallbone. He suggested that the 
authorities justified such a course in three, potentially overlapping, 
categories, namely (1) where the company was shown to be a facade or sham 
with no unconnected third party involved, (2) where the company was 
involved in some·impropriety and (3) where it is necessary to do so in the 
interests of justice and no unconnected third party is involved. I was referred 
to Gilford Motor Co Ltd v Horne [1933] Ch 935, Jones v Lipman [1962] 
r WLR 832, Woolfson v Strathclyde Regional Council 1978 SC(HL) 90, In re 
A Company [1985] BCLC 333, Adams v Cape Industries pie [1990] Ch 433, 
Yukong Line Ltd of Korea v Rendsburg Investments Corpn of Liberia (No 2) 
[1998] 1 WLR 294, Ord v Belhaven Pubs Ltd [1998] BCC 607 and 
Mubarak v Mubarak The Times, 30 November 2000. 

15 Counsel suggested that the facts, as found by Rimer J, brought this 
case within each of the three categories. He pointed out that lntrocom, a 
company incorporated in Gibraltar, has only nominee directors and is 
controlled by a Liechtenstein Anstalt of which Mr Smallbone is a 
beneficiary. He relied on the findings of Rimer J that Introcom acted on the 
instructions of Mr Smallbone, that Mr Small bone was its directing mind and 
will and that Introcom had no independent business, third party directors, 
creditors or shareholders. 

16 Mr Smallbone, who appeared in person, told me that there was a 
sensible justification for the payment of Trustor's money to Introcom. He 
explained that Introcom had been formed in connection with an earlier 
scheme, having no connection with Trustor, as a vehicle for his 
remuneration. He contended that Introcom was not a sham, device or 
facade but a genuine company having its own separate existence. He 
submitted that the fact that Introcom was controlled by him was well known 
to the other directors of Trustor. He contended that there was no finding or 
evidence of impropriety sufficient to justify the order sought by Trustor. 

17 It appears to me that the argument for Trustor raises a point of some 
general importance. In cases of knowing receipt attention is usually foe.used 
on the extent of the knowledge required and whether the recipient of the 
trust property had it. In this case there is no doubt that Mr Smallbone had 
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the requisite knowledge because the liability of Introcom, upheld by the A 
Court of Appeal, depended on the imputation of the knowledge of 
Mr Smallbone to Introcom. The issue is whether the court is entitled to 
regard the receipt by Introcom as the receipt by Mr Smallbone. 

18 Liability arising from the knowing receipt of trust property stems 
from the speech of Lord Selborne LC in Barnes v Addy (1874) LR 9 Ch App 
244,251-252 that 

o 
"strangers are not to be made constructive trustees merely because they 

act as the agents of trustees in transactions within their legal powers . . . 
unless those agents receive and become chargeable with some part of the 
trust property, or unless they assist with knowledge in a dishonest and 
fraudulent design on the part of the trustees." 

In White & Tudor's Leading Cases in Equity, 9th ed (1928), vol 2, p 595 c 

in relation to that passage from the speech of Lord Selborne LC the editors 
say on the authority of the judgment of Kekewich J in In re Barney [1892] 
2 Ch 265, 273 that there is.no liability "unless he has the trust property 
vested in him, or so far under his control that he can require it should be 
vested in him". 

19 The only modern work of which I am aware which deals with 
the problems of receipt in any detail is Lewin on Trusts, 17th ed (2000), D 
paras 42-32 to 42-34. The editors suggest that there is a sufficient receipt if, 
in accordance with the normal rules of tracing in equity, the trust property 
can be identified in the hands of the defendant. They point out that receipt 
by a subsidiary company will not count as a receipt by the parent if the 
subsidiary is acting in its own right, not as agent or nominee, at any rate in 
the absence of a want of probity or dishonesty. These propositions are 
supported by the authorities to which the editors refer, namely Cowan de 
Groot Properties Ltd v Eagle Trust pic [1992] 4 All ER 700, 762A-B and El 
Ajou v Dollar Land Holdings pic [1993] 3 All ER 717, 738. It is also 
necessary that the receipt by the defendant should be for his own benefit or 
in his own right in the sense of setting up a title of his own to the property so 
received: Westpac Banking Corpn v Savin [1985] 2 NZLR 41, 69. 

20 I should also refer to some of the cases relied on by counsel for f 
Trustor. In Gilford Motor Co Ltd v Home [1933] Ch 935 an individual 
bound by a non-solicitation covenant after the termination of his 
employment set up in business through a limited company. The individual 
was held to be in breach of covenant, notwithstanding the interposition of 
the company, because the company was formed as the device, stratagem or 
mask to "the effective carrying on of a business of" the individual: see pp 9 5 6, 
965 and 969. In each of the passages to which I have referred it was made G 
plain that the conclusion was one of fact. In Jones v Lipman [1962] 1 WLR 
832 an individual had contracted to sell land. Wishing to avoid his liability 
he transferred the land to a company he had acquired for the purpose. 
A decree of specific performance was made against both the individual and 
the company on two grounds. The first was that the individual had sufficient 
control of the company to compel it to perform the contract. The second, 
following the principle applied in Gilford Motor Co Ltd v Home, was that 
the company was the creature of the first defendant, "a device and a sham, a 
mask which he holds before his face in an attempt to avoid recognition in the 
eye of equity": see [1962] 1 WLR 832, 836. In Woolfson v Strathclyde 
Regional Council 1978 SC (HL) 90,96 Lord Keith of Kinkel pointed out that 
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the requisite knowledge because the liability of Introcom, upheld by the 
Court of Appeal, depended on the imputation of the knowledge of 
Mr Smallbone to Introcom. The issue is whether the court is entitled to 
regard the receipt by lntrocom as the receipt by Mr Small bone. 

18 Liability arising from the knowing receipt of trust property stems 
from the speech of Lord Selborne LC in Barnes v Addy (1874) LR 9 Ch App 
244, 251-252 that 

"strangers are not to be made constructive trustees merely because they 
act as the agents of trustees in transactions within their legal powers ... 
unless those agents receive and become chargeable with some part of the 
trust property, or unless they assist with knowledge in a dishonest and 
fraudulent design on the part of the trustees." 

In White & Tudor's Leading Cases in Equity, 9th ed (1928), vol 2, p 595 
in relation to that passage from the speech of Lord Selborne LC the editors 
say on the authority of the judgment of Kekewich Jin In re Barney [1892] 
2 Ch 265, 273 that there is.no liability "unless he has the trust property 
vested in him, or so far under his control that he can require it should be 
vested in him". 

19 The only modern work of which I am aware which deals with 
the problems of receipt in any detail is Lewin on Trusts, 17th ed (2000), 
paras 42-3 2 to 42-34. The editors suggest that there is a sufficient receipt if, 
in accordance with the normal rules of tracing in equity, the trust property 
can be identified in the hands of the defendant. They point out that receipt 
by a subsidiary company will not count as a receipt by the parent if the 
subsidiary is acting in its own right, not as agent or nominee, at any rate in 
the absence of a want of probity or dishonesty. These propositions are 
supported by the authorities to which the editors refer, namely Cowan de 
Groot Properties Ltd v Eagle Trust pie [1992] 4 All ER 700, 762A-B and El 
Ajou v Dollar Land Holdings pie l1993] 3 All ER 717, 738. It is also 
necessary that the receipt by the defendant should be for his own benefit or 
in his own right in the sense of setting up a title of his own to the property so 
received: Westpac Banking Corpn v Savin [1985] 2 NZLR 41, 69. 

20 I should also refer to some of the cases relied on by counsel for 
Trustor. In Gilford Motor Co Ltd v Horne [1933] Ch 935 an individual 
bound by a non-solicitation covenant after the termination of his 
employment set up in business through a limited company. The individual 
was held to be in breach of covenant, notwithstanding the interposition of 
the company, because the company was formed as the device, stratagem or 
mask to "the effective carrying on of a business of" the individual: see pp 9 56, 
965 and 969. In each. of the passages to which I have referred it was made 
plain that the conclusion was one of fact. In Jones v Lipman [1962] 1 WLR 
832 an individual had contracted to sell land. Wishing to avoid his liability 
he transferred the land to a company he had acquired for the purpose. 
A decree of specific performance was made against both the individual and 
the company on two grounds. The first was that the individual had sufficient 
control of the company to compel it to perform the contract. The second, 
following the principle applied in Gilford Motor Co Ltd v Horne, was that 
the company was the creature of the first defendant, "a device and a sham, a 
mask which he holds before his face in an attempt to avoid recognition in the 
eye of equity": see [1962] 1 WLR 832, 836. In Wool/son v Strathclyde 
Regional Council 1978 SC (HL) 90, 96 Lord Keith of Kinkel pointed out that 
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A it was appropriate to pierce the corporate veil "only where special 
circumstances exist indicating that [the company] is a mere facade 
concealing the true facts". This principle was applied by the Court of Appeal 
in Adams v Cape Industries pic [1990] Ch 433, 542A-B. Adams's case was 
followed by the Court of Appeal in In re H (Restraint Order: Realisable 
Property) [1996] 2 All ER 391, which was applied by Rimer J in Gencor 
ACP Ltd v Dalby [2000] 2 BCLC 734. These authorities plainly establish the 
first proposition of counsel for Trustor I referred to in paragraph 14 above. 

21 The third proposition is said to be derived from the decision in In re 
A Company [1985] BCLC 333. In that case a complicated structure of 
foreign companies and trusts was used to place the individual's assets 
beyond the reach of his creditors. Cumming-Bruce LJ described the 
structure as a facade, at p 336, but expressed the principle, at pp 337-338, to 

Q be that the court will use its powers to pierce the corporate veil if it is 
necessary to achieve justice irrespective of the legal efficacy of the corporate 
structure under consideration. The latter statement is not consistent with 
the views of the Court of Appeal in Adams v Cape Industries pic [1990] 
Cfi433, 536, where SladeLJ said: 

"[Counsel for Adams] described the theme of all these cases as being 
n that where legal technicalities would produce injustice in cases involving 

members of a group of companies, such technicalities should not be 
allowed to prevail. We do not think that the cases relied on go nearly so 
far as this. As [counsel for Cape] submitted, save in cases which turn on 
the wording of particular statutes or contracts, the court is not free to 
disregard the principle of Salomon v A Salomon & Co Ltd [1897] 
AC 22 merely because it considers that justice so requires. Our law, for 

E better or worse, recognises the creation of subsidiary companies, which 
though in one sense the creatures of their parent companies, will 
nevertheless under the general law fall to be treated as separate legal 
entities with all the rights and liabilities which would normally attach to 
separate legal entities." 

In Ord v Belhaven Pubs Ltd [1998] BCC 607, 614-615 Hobhouse LJ 
f expressed similar reservations. It does not appear from the reports that in 

either of those cases the court was referred to In re A Company [1985] 
BCLC 333. In those circumstances I consider that I should follow the later 
decisions of the Court of Appeal in Adams v Cape Industries pic [1990] 
Ch 433 and Ord v Belhaven Pubs Ltd [1998] BCC 607 and decline to apply 
so broad a proposition as that for which counsel for Trustor contends in the 
third principle referred to in paragraph 14 above. 

C 22 The second proposition also appears to me to be too widely stated 
unless used in conjunction with the first. Companies are often involved in 
improprieties. Indeed there was some suggestion to that effect in Salomon v 
A Salomon & Co Ltd [1897] AC 22. But it would make undue inroads into 
the principle of Salomon's case if an impropriety not linked to the use of the 
company structure to avoid or conceal liability for that impropriety was 

H enough. 
23 In my judgment the court is entitled to "pierce the corporate veil" 

and recognise the receipt of the company as that of the individual(s) in 
control of it if the company was used as a device or facade to conceal the true 
facts thereby avoiding or concealing any liability of those individual(s). On 
the facts of this case it is unnecessary to decide whether the dictum 
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it was appropria_te to pierce the corporate veil "only where special 
circumstances exist indicating that [the company] is a mere facade 
concealing the true facts". This principle was applied by the Court of Appeal 
in Adams v Cape Industries pie [1990] Ch 433, 542A-B. Adams's case was 
followed by the Court of Appeal in In re H (Restraint Order: Realisable 
Property) 11996] 2 All ER 391, which was applied by Rimer Jin Geneor 
ACP Ltd v Dalby [2000] 2 BCLC 734. These authorities plainly establish the 
first proposition of counsel for Trustor I referred to in paragraph 14 above. 

21 The third proposition is said to be derived from the decision in In re 
A Company [1985] BCLC 333. In that case a complicated structure of 
foreign companies and trusts was used to place the individual's assets 
beyond the reach of his creditors. Cumming-Bruce LJ described the 
structure as a facade, at p 3 3 6, but expressed the principle, at pp 3 3 7-3 3 8, to 
be that the court will use its powers to pierce the corporate veil if it is 
necessary to achieve justice irrespective of the legal efficacy of the corporate 
structure under consideration. The latter statement is not consistent with 
the views of the Court of Appeal in Adams v Cape Industries pie [1990] 
Ch 433,536, where Slade LJ said: 

"[Counsel for Adams] described the theme of all these cases as being 
that where legal technicalities would produce injustice in cases involving 
members of a group of companies, such technicalities should not be 
allowed to prevail. We do not think that the cases relied on go nearly so 
far as this. As [counsel for Cape] submitted, save in cases which turn on 
the wording of particular statutes or contracts, the court is not free to 
disregard the principle of Salomon v A Salomon & Co Ltd [1897] 
AC 22 merely because it considers that justice so requires. Our law, for 
better or worse, recognises the creation of subsidiary companies, which 
though in one sense the creatures of their parent companies, will 
nevertheless under the general law fall to be treated as separate legal 
entities with all the rights and liabilities which would normally attach to 
separate legal entities." 

In Ord v Belhaven Pubs Ltd [1998] BCC 607, 614-615 Hobhouse LJ 
expressed similar reservations. It does not appear from the reports that in 
either of those cases the court was referred to In re A Company [1985] 
BCLC 3 3 3. In those circumstances I consider that I should follow the later 
decisions of the Court of Appeal in Adams v Cape Industries pie [1990] 
Ch 433 and Ord v Belhaven Pubs Ltd [1998] BCC 607 and decline to apply 
so broad a proposition as that for which counsel for Trustor contends in the 
third principle referred to in paragraph 14 above. 

22 The second proposition also appears to me to be too widely stated 
unless used in conjunction with the first. Companies are often involved in 
improprieties. Indeed there was some suggestion to that effect in Salomon v 
A Salomon & Co Ltd Ir 897] AC 22. But it would make undue inroads into 
the principle of Salomon's case if an impropriety not linked to the use of the 
company structure to avoid or conceal liability for that impropriety was 
enough. 

23 In my judgment the court is entitled to "pierce the corporate veil" 
and recognise the receipt of the company as that of the individual(s) in 
control of it if the company was used as a device or facade to conceal the true 
facts thereby avoiding or concealing any liability of those individual(s). On 
the facts of this case it is unnecessary to decide whether the dictum 
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of Kekewich J in In re Barney [1892] 2 Ch 265, 273 referred to in A 
paragraph 18, is applicable where the recipient is a wholly-owned corporate 
body. The dictum suggests that complete control of the actual recipient may 
be enough. But this was not said in relation to a limited company and 
predates the decision of the House of Lords in Salomon v A Salomon & Co 
Ltd [1897] AC 22. 

24 Mr Smallbone is bound by the findings made by Rimer J and the 
Court of Appeal in relation to the issues before them. Thus it is established e 

that Introcom was and is controlled by Mr Smallbone, the payments from 
the Trustor account with Barclays, Cheapside to the account of Introcom at 
Barclays, Cheapside were effected by Mr Smallbone or on his instructions 
and, in the words of Rimer J, "Introcom was simply a vehicle Mr Smallbone 
used for receiving money from Trustor". Rimer J also concluded that the 
payments to Introcom were unauthorised and involved an inexcusable Q 
breach by Mr Smallbone of his duty as managing director of Trustor "being 
payments to Mr Smallbone's own company which was then going to and did 
devote itself to further unauthorised and improper dissipations of the 
money". 

25 In my view these conclusions are such as to entitle the court to 
recognise the receipt of the money of Trustor by Introcom as the receipt by 
Mr Smallbone too. Introcom was a device or facade in that it was used as 0 
the vehicle for the receipt of the money of Trustor. Its use was improper as it 
was the means by which Mr Smallbone committed unauthorised and 
inexcusable breaches of his duty as a director of Trustor. Mr Smallbone has 
no real prospect of successfully defending this part of the claim because he is 
bound by the findings of Rimer J to which I have referred. 

26 I have reached this conclusion from a consideration of the facts as 
found by Rimer J and the principles to be derived from the cases f 

independently from the passage in paragraphs 97 and 98 of the judgment of 
Sir Richard Scott V-C which I have quoted earlier. I have been concerned 
whether that passage was referring to a liability based on knowing receipt or 
knowing assistance. Liability for the former would be consistent with the 
Court of Appeal's conclusions regarding the liability of Introcom but 
liability for the latter would not. Paragraph 97 seems to be dealing with the F 
payments out of the Introcom account and so understood refers prima facie 
to knowing assistance. But paragraph 98 recognises joint and several 
liability for "the whole of the sums for which Introcom is accountable". The 
judgment of the Court of Appeal recognised liability on Introcom for 
knowing receipt but not at that stage for knowing assistance. Accordingly 
my conclusion is consistent with the decision of the Court of Appeal whether 
or not I was bound by that decision to reach the same conclusion. C 

27 For all these reasons I make an order under CPR r 24.2 for payment 
by Mr Smallbone of the sums set out in and on the terms of the draft order 
accompanying the application notice. 

Order accordingly. 

Solicitors: Allen & Overy. 
Reported by NICHOLAS MERCER ESQ, Barrister 
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2021 WL 296073
Only the Westlaw citation is currently available.

United States District Court, M.D. Louisiana.

US FIRE PUMP COMPANY, LLC
v.

ALERT DISASTER CONTROL
(MIDDLE EAST) LTD., et al.

Civil Action 19-335-SDD-EWD
|

Signed 01/28/2021

RULING

SHELLY D. DICK, CHIEF JUDGE

*1  Before the Court is a Motion to Dismiss 1  under
Rule 12(b)(2) and Rule 12(b)(5) and a Motion for Partial

Dismissal 2  under Rule 12(b)(6) filed by Alert Disaster
Control (Asia) PTE. Ltd (“Alert Asia”), Alert Disaster
Control (Middle East) Ltd. (“Alert Middle East”), and
Michael E. Allcorn (“Allcorn”) (collectively, “Defendants”).
US Fire Pump Company, LLC (“Plaintiff”) filed an

Opposition 3  to each Motion, to which Defendants filed two

Replies. 4  For the following reasons, Defendants' Motion to

Dismiss 5  under Rule 12(b)(2) and Rule 12(b)(5) shall be

DENIED, and Defendants' Motion for Partial Dismissal 6

under Rule 12(b)(6) shall be GRANTED in part and DENIED
in part.

1 Rec. Doc. No. 44.

2 Rec. Doc. No. 45. Despite being styled a “Motion
for Partial Dismissal” Defendants' requested relief
is dismissal of the entire Amended Complaint. Rec.
Doc. No. 45-1, p. 8.

3 Rec. Doc. No. 46; Rec. Doc. No. 47.

4 Rec. Doc. No. 52; Rec. Doc. No. 53.

5 Rec. Doc. No. 44.

6 Rec. Doc. No. 45.

I. BACKGROUND

This is at core a breach of contract case. However,
Plaintiff brings several causes of action against three foreign
defendants with different citizenships and asserts a veil
piercing theory. The Court will provide the following
summary of the salient facts in this complex dispute.

A. The Parties
Plaintiff is an LLC whose sole member is Louisiana

domiciliary Christopher Ferrara (“Ferrara”). 7  Plaintiff is a
provider of “industrial fire solutions” and a manufacturer

of firefighting systems operated in Holden, Louisiana. 8

Alert Middle East is a company incorporated in Cyprus
with its “place of business in the United Arab Emirates

and other locations outside of the United States.” 9  Alert
Asia is a company organized in Singapore with its principal

place of business in Singapore. 10  Both Alert companies
are engaged in emergency response and risk management,
with an emphasis on “oilfield firefighting and blowout
control, well control engineering and project management,
marine and industrial firefighting, hazardous material control,
integrated QHSE management, safety and survival training,
toxic environment protection, and fire and safety OEM

and product sales.” 11  Allcorn is the common tie between
these companies, allegedly serving as sole shareholder and

operator of each. 12  Allcorn is also, by his own admission,

the managing director of each company. 13  Allcorn is a
permanent resident of Singapore, and a registered resident of

the UAE. 14

7 Rec. Doc. No. 38, p. 1

8 Id. at p. 12.

9 Rec. Doc. No. 44-2, p. 2.

10 Id.

11 Rec. Doc. No. 38, p. 5 (cleaned up).

12 Id. at pp. 4–5; Rec. Doc. No. 46-4, p. 2; Rec. Doc.
No. 46-3, p. 1.

13 Rec. Doc. No. 44-2, pp. 1–2.

14 Id. at p. 3.

B. Facts Alleged
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Plaintiff and Alert Middle East, via Allcorn, began
negotiations on December 5, 2018, for Plaintiff to sell

firefighting equipment to Alert Middle East. 15  Who
initiated contact is a matter of dispute. Plaintiff alleges
that Allcorn and Plaintiff traded a flurry of emails, phone
calls, and text messages over several months related to
specifications for the equipment, pricing, payment terms, and

delivery. 16  Although Plaintiff tendered several contracts, the
parties never executed one. Plaintiff alleges that a contract
formed through communications which evidence offer and
acceptance. In sum, beginning in December 2018 and into
February 2019, Alert Middle East, via Allcorn, allegedly
agreed to purchase more than $3.4 million in materials and

equipment from Plaintiff. 17

15 Rec. Doc. No. 38, p. 13.

16 Id. at pp. 13–29.

17 Id. at p. 11.

*2  On January 10, 2019, Plaintiff contacted Alert Middle

East to inquire about payment. 18  On January 29, 2019,
Alert Middle East, via Allcorn, emailed an assurance of

future payment. 19  Plaintiff alleges that no payment has been

made despite multiple demands. 20  Plaintiff filed suit on May
29, 2019, claiming breach of contract, bad faith breach of
contract, fraud, a violation of the Louisiana Unfair Trade
Practices Act (“LUTPA”), and failure to pay on an open

account. 21  Plaintiff seeks specific performance and damages,
including interest, costs, lost profits, incidental damages,

court costs, attorney fees, and treble damages. 22

18 Rec. Doc. No. 38, pp. 27–28; Rec. Doc. No. 38-5.

19 Rec. Doc. No. 38, pp. 27–28.

20 Id. at pp. 28–29.

21 Id. at pp. 30–47.

22 Id. at pp. 48–49.

II. LAW AND ANALYSIS
Subject matter jurisdiction is based on diversity of citizenship.
Defendants challenge personal jurisdiction under Rule 12(b)
(2) and allege improper service of process under Rule 12(b)
(5); Defendants also move to dismiss under Rule 12(b)(6).

A. Personal Jurisdiction: Rule 12(b)(2) Motion to
Dismiss

Plaintiff asserts that the Court has specific personal
jurisdiction over Alert Middle East and Allcorn for both its

contractual and tortious causes of action. 23  Plaintiff argues
that Allcorn and Alert Middle East's contacts can be imputed
to Alert Asia for the purpose of personal jurisdiction under a

single business enterprise theory. 24

23 Plaintiff argues that the minimum contacts test
differs depending on the theory of liability. Rec.
Doc. No. 46, pp. 11–16.

24 Id. at. pp. 16–18.

A federal district court sitting in diversity may exercise
personal jurisdiction over a foreign defendant if: (1)
the long-arm statute of the forum state enables personal
jurisdiction over the defendant, and (2) the exercise of
personal jurisdiction is consistent with the Due Process
Clause. The due process and long-arm statute inquiries merge
because Louisiana's long-arm statute extends jurisdiction

coextensively with the limits of the Due Process Clause. 25

25 Petroleum Helicopters, Inc. v. Avco Corporation,
834 F.2d 510, 512 (5th Cir.1987).

A court may exercise specific jurisdiction 26  in conformity
with due process “in a suit arising out of or related to

the defendant's contacts with the forum” 27  when the “
‘nonresident defendant has purposefully directed its activities
at the forum state and the litigation results from alleged

injuries that arise out of or relate to those activities.’ ” 28

The Fifth Circuit follows a three-step analysis for specific
personal jurisdiction. First, a court must determine “whether
the defendant has minimum contacts with the forum state,
i.e., whether it purposely directed its activities toward the
forum state or purposefully availed itself of the privileges of

conducting activities there.” 29  The “ ‘purposeful availment’
must be such that the defendant ‘should reasonably anticipate

being haled into court’ in the forum state.” 30  Second, a court
considers “whether the plaintiff's cause of action arises out

of or results from the defendant's forum-related contacts.” 31

Third, “[e]ven if minimum contacts exist, the exercise of
personal jurisdiction over a non-resident defendant will
fail to satisfy due process requirements if the assertion
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of jurisdiction offends traditional notions of fair play and

substantial justice.” 32

26 Plaintiff does not allege general jurisdiction.

27 Luv N' Care, Ltd., v. Insta–Mix, Inc., 438 F.3d 465,
469 (5th Cir. 2006) (internal citations omitted).

28 Choice Healthcare, Inc. v. Kaiser Found. Health
Plan of Colo., 615 F.3d 364, 368 (5th Cir.
2010) (quoting Walk Haydel & Assocs., Inc. v.
Coastal Power Prod. Co., 517 F.3d 235, 243 (5th
Cir.2008)).

29 Seiferth v. Helicopteros Atuneros, Inc., 472 F.3d
266, 271 (5th Cir. 2006).

30 Ruston Gas Turbines, Inc. v. Donaldson Co., Inc.,
9 F.3d 415, 419 (5th Cir. 1993) (quoting World-
Wide Volkswagen Corp. v. Woodson, 444 U.S.
286, 297 (1980)). See also Burger King Corp. v.
Rudzewicz, 471 U.S. 462, 475 (“This ‘purposeful
availment requirement ensures that a defendant will
not be haled into a jurisdiction solely as a result of
‘random,’ ‘fortuitous,’ or ‘attenuated’ contacts.”)
(citations omitted); In re Chinese Manufactured
Drywall Products Liability Litigation, 742 F.3d
576, 588 (5th Cir. 2014).

31 Seiferth, 472 F.3d at 271.

32 Ruston Gas Turbines, 9 F.3d at 421 (internal
citations omitted).

*3  “When a nonresident defendant presents a motion to
dismiss for lack of personal jurisdiction, the plaintiff bears
the burden of establishing the court's jurisdiction over the

nonresident.” 33  When a district court rules on a motion to
dismiss without an evidentiary hearing, the plaintiff need only

present a prima facie case of personal jurisdiction. 34  At this
stage, uncontroverted allegations in the complaint must be
taken as true, and conflicts between the parties' affidavits must

be resolved in the plaintiff's favor. 35  To aid resolution of
the jurisdictional issue, a court “may receive interrogatories,
depositions or any combination of the recognized methods
of discovery .... But even if the court receives discovery
materials, unless there is a full and fair hearing, it should not
act as a fact finder and must construe all disputed facts in the
plaintiff's favor and consider them along with the undisputed

facts.” 36  “When deciding a motion to dismiss for lack of

personal jurisdiction, the court is not limited to considering

the facts pleaded in the complaint.” 37

33 Stuart v. Spademan, 772 F.2d 1185, 1192 (5th Cir.
1985).

34 Trinity Indus., Inc. v. Myers & Assoc., Ltd., 41 F.3d
229, 230–31 (5th Cir. 1995).

35 D.J. Inv., Inc. v. Metzeler Motorcycle Tire Agent
Gregg, Inc., 754 F.2d 542, 546 (5th Cir. 1985).

36 Walk Haydel & Assocs., Inc. v. Coastal Power
Prod. Co., 517 F.3d 235, 241–42 (5th Cir. 2008)
(holding that the district court erred in requiring a
plaintiff to establish more than a prima facie case
even after a limited pretrial evidentiary hearing)
(internal citations and quotations omitted).

37 Id.

1. Allcorn/Alert Middle East's Contacts with Louisiana

The starting point of the fact-intensive analysis is Allcorn/
Alert Middle East's contacts with Louisiana. Plaintiff asserts

Allcorn contacted it first. 38  Defendants assert that Plaintiff
contacted them first because Plaintiff's agent in the UAE,
Emergency Safety Solutions (“ESS”), contacted Defendants

first. 39  Defendants cite to the affidavit of David Jackson,

Managing Director of ESS. 40  Jackson attests that on
December 5, 2018, he provided Alert Middle East with
Plaintiff's contact information and asked Alert Middle East

to reach out to Plaintiff as a potential customer. 41  Jackson

also notified Plaintiff of the potential sales opportunity. 42

Alert Middle East, via Allcorn, contacted Plaintiff on the same

day. 43  So while Plaintiff's agent initially contacted Alert
Middle East, Alert Middle East then took the next step to
contact Plaintiff directly.

38 Rec. Doc. No. 46, p. 11; Rec. Doc. No. 38, p. 13.

39 Rec. Doc. No. 44-1, p. 5–6.

40 Id; Rec. Doc. No. 44-3.

41 Rec. Doc. No. 44-3, p. 2.

42 Id.
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43 Id at p. 3. Defendants introduced David Jackson's
affidavit into the record. See also, Rec. Doc. No.
38-11, p. 2.

From there, the parties began exchanging emails, phone
calls, and text messages. The substantive emails began on
December 5, 2018, when Allcorn acknowledged that the
parties had spoken on the phone earlier that day and requested

quotes for several items. 44  Later that day, Plaintiff's

representative sent Allcorn a quote. 45  The following day,
December 6, Allcorn sent an additional email acknowledging
that another phone call had occurred and “confirm[ing] [Alert
Middle East's] interest in the immediate purchase of the

following....” 46  Plaintiff's representative responded with an

updated proposal and draft contract. 47  Plaintiff alleges that
this contract provided for Louisiana choice of law and F.O.B.

Holden, Louisiana. 48  However, Defendants did not sign this
or any other contract.

44 Rec. Doc. No. 38-1, p. 1; The first email in the
chain is from David Jackson of ESS to Allcorn with
Plaintiff's staff cc'd directing Allcorn to contact
those staff members regarding pricing and delivery.
One hour and twenty-six minutes later, Allcorn sent
his first email to Plaintiff.

45 Id. at p. 5.

46 Id. at p. 7. “Further to our call earlier this
evening ...” Id.

47 Id. at pp. 11–15. Which bound Allcorn personally.

48 Id.

On the following day, December 7, Allcorn sent one email

with pictures of Defendants' 49  current equipment 50  and one
email acknowledging a phone call that had occurred that
day and providing a timeline for Allcorn/Alert Middle East's

payment to Plaintiff. 51  Plaintiff's representative emailed
Allcorn that night requesting that Allcorn sign and return the

proposal and contract or ask for revisions. 52

49 The Court uses the term “Defendants” loosely. The
pictures depict “Alert” pumps and monitors but do
not indicate which Alert company they belong to.

50 Presumably so that Plaintiff knew exactly what
Defendants wanted.

51 Rec. Doc. No. 38-1, p. 16.

52 Id. at p. 25.

*4  On the following day, December 8, Allcorn responded
to the previous email and indicated that Allcorn/Alert Middle

East would sign the contract if the reference to ENOC 53

was removed and the client name was amended to Alert
Middle East—instead of Alert Asia and Allcorn as it had been

written. 54  In the same email, Allcorn requested preferential
pricing and indicated that “we wish to establish a long-term

relationship between ALERT – US Fire Pump.” 55  On the
same day, Allcorn sent another email with 32 pictures of

Alert equipment for reference. 56  Plaintiff's representative
responded with a revised contract in conformance with

Allcorn's request. 57

53 The Emirates National Oil Company.

54 Id. at p. 26.

55 Id.

56 Id. at p. 28.

57 Id. at pp. 67–72.

On December 10, Plaintiff's representative sent Allcorn an
email that acknowledged an earlier conference call, scheduled
another call, and attached another revised quotation and

contract. 58  Allcorn responded, acknowledged receipt of the
quotation and contract, and stated, “[t]he revised Service
Quotation and Contract shall be duly signed, scanned, and
returned to you immediately upon our arrival at the office in

the morning.” 59  Allcorn also sent an email that day with a

copy of the ENOC–Alert Middle East contract. 60

58 Id. at p. 73.

59 Id. at p. 79.

60 Rec. Doc. No. 38-15, pp. 1–19.

On December 17, Plaintiff's representative emailed Allcorn

the invoices. 61  Allcorn responded, requesting a correction
to one field, but otherwise “confirmed the invoices as

presented.” 62  The following day, December 18, Allcorn
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confirmed receipt of the amended proposals via email. 63

From there things deteriorated.

61 Rec. Doc. No. 38-2, pp. 1–6.

62 Id. at p. 6.

63 Id. at p. 16.

On January 28, 2019, Allcorn confirmed “receipt of the
requested photographs” of the equipment Plaintiff built and

asked for more pictures of other equipment. 64  On the
following day, January 29, Allcorn confirmed receipt of the

additional pictures. 65  On one occasion in February 2019,

Allcorn sent Plaintiff's representative a text message. 66

Finally, Ferrara attests to Allcorn attending telephone
conferences, sending emails and text messages, and calling

Plaintiff. 67

64 Rec. Doc. No. 38-3, p. 16. This is indicative of
there having been a phone call or some other
communication prior. Rec. Doc. No. 47, p. 16.

65 Id. at p. 15.

66 Rec. Doc. No. 38-6, pp. 1–6.

67 Rec. Doc. No. 38-11, pp. 1–4.

2. Personal Jurisdiction Analysis
for Allcorn and Alert Middle East

Plaintiff argues that this Court has personal jurisdiction

over Alert Middle East for the contract claims. 68  Plaintiff
appears to argue that this Court has personal jurisdiction
over Allcorn personally for the contract claims and
briefs personal jurisdiction over Allcorn/Alert Middle East

jointly. 69  However, “jurisdiction over individual officers and
employees of a corporation may not be predicated merely

upon jurisdiction over the corporation itself.” 70  “When
dealing with corporate officers, a court must look to the
individual and personal contacts, if any, of the officer or

employee, with the forum state.” 71  This analysis applies to
Allcorn because he is the managing director of Alert Middle

East. 72

68 Rec. Doc. No. 46, pp. 11–18.

69 Id. at p. 11. Plaintiff's heading reads, “1. Sufficient
Minimum Contacts: Contract Claims v. Alert
Middle East, Allcorn”.

70 Escoto v. U.S. Lending Corp., 95-2692 (La. App.
4 Cir. 5/22/96), 675 So. 2d 741, 745, writ denied,
96-1634 (La. 9/27/96), 679 So. 2d 1343 (quoting
Cobb Industries, Inc. v. Hight, 469 So.2d 1060,
1063 (La. App. 2nd Cir.1985)).

71 Id.

72 Rec. Doc. No. 44-2, p. 1.

*5  Under Louisiana law, the Court can impute Alert Middle
East's contacts to Allcorn. In Fryar v. Westside Habilitation
Center, the Louisiana Supreme Court held that the exercise
of personal jurisdiction over a bank officer was appropriate
because: (1) the bank officer was the only officer involved in
the transaction, (2) the officer was responsible for the bank's
commitments in the contract, and (3) the officer had a duty

to see that the bank's obligations were carried out. 73  The
supreme court held, “[a]n employee cannot shield himself
behind a corporate wall when he is the officer responsible for

the corporation's acts in a particular transaction.” 74  Plaintiff
alleges, and Defendants do not controvert, that Allcorn is

the only director and shareholder of Alert Middle East. 75

Thus, assuming Alert Middle East had an obligation, the
execution of that obligation was solely contingent on the
will of its only director—Allcorn. If the Court has personal
jurisdiction over Alert Middle East for the contractual claims,
the Court has personal jurisdiction over Allcorn. Because the
only contacts that Plaintiff alleges were contacts by Allcorn
on behalf of Alert Middle East, the minimum contacts portion
of the analysis merges for the two.

73 Fryar v. Westside Habilitation Ctr., 479 So. 2d 883,
890 (La. 1985).

74 Id.

75 Rec. Doc. No. 46-3, p. 1; Rec. Doc. No. 44-2, p. 1;
Rec. Doc. No. 38, p. 4.

The unchallenged email chain that Plaintiff introduced
of the communications indicates that Allcorn negotiated
delivery terms, pricing terms, types of equipment, and other
contractual terms. The email chain also demonstrates that
Allcorn knew or should have known that each of those
communications were being directed to a Louisiana company
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at the latest on December 5, 2018—the same day negotiations
started—because the quotation sent that day listed Plaintiff's

Holden, Louisiana address. 76  Ferrara attests that Allcorn
agreed to the terms and price of the contract and agreed

that one existed, 77  and Allcorn attests to precisely the

opposite; 78  however, conflicts in affidavits are settled in

favor of the plaintiff at the 12(b)(2) stage. 79  The email chain
shows that Allcorn agreed to sign the written contract and
confirmed the accuracy of the invoices, but in any event
did not memorialize those understandings in writing via a

contract. 80  The question is: are the above contacts sufficient
under the Due Process Clause for this Court to exercise
specific jurisdiction over Allcorn/Alert Middle East?

76 Rec. Doc. No. 38-1, p. 6.

77 Rec. Doc. No. 38-11, p. 2.

78 Rec. Doc. No. 44-2, p. 1.

79 D.J. Inv., Inc. v. Metzeler Motorcycle Tire Agent
Gregg, Inc., 754 F.2d 542, 546 (5th Cir.1985).

80 Rec. Doc. No. 38-2, pp. 1–6; Rec. Doc. No. 38-1,
p. 79.

The Court finds in the affirmative. Defendants argue that the
Court does not have specific personal jurisdiction because
the present case is based on “an isolated sales transaction

between a resident seller and a non-resident buyer.” 81

Defendants rely almost exclusively on Hydrokinetics, Inc. v.
Alaska Mechanical, Inc. for the proposition that a “single,
isolated transaction” is insufficient for specific personal

jurisdiction. 82  Defendants also argue that Plaintiff made the
initial overture (through ESS, Plaintiff's agent), and there was
no executed contract, so there are not minimum contacts.

81 Rec. Doc. No. 44-1, p. 8.

82 700 F.2d 1026 (5th Cir. 1983); Rec. Doc. No. 44-1
pp. 8–11.

In response, Plaintiff—who bears the burden of proving
jurisdiction—argues that minimum contacts exist because:
there was prolonged contact between the parties; the unsigned
contracts and documents provided for Louisiana choice of
law and F.O.B. Holden, Louisiana; Allcorn/Alert Middle East
knew that Plaintiff would perform entirely in Louisiana; and
Allcorn/Alert Middle East exerted “significant control” over

Plaintiff's assembly of the equipment. 83  Plaintiff argues that
the factors that Defendants cite are not determinative and
provide some authority to that effect

83 Rec. Doc. No. 46, pp. 10–15.

Hydrokinetics is distinguishable. The defendant, Alaska
Mechanical, was approached by an agent of the plaintiff,
Hydrokinetics, who communicated that Hydrokinetics was
interested in supplying Alaska Winter with equipment for

an upcoming project. 84  Alaska Mechanical and the agent
negotiated some of the contract, then the parties themselves
communicated by telephone, letter, and telex (a predecessor

of the fax machine). 85  Two of Alaska Mechanical's officers

visited Hydrokinetics' plant in Texas. 86  The signed contract
provided that Hydrokinetics would build the equipment in

Texas and deliver it to Washington. 87  Importantly, the

contract also contained an Alaska choice of law clause. 88

Alaska Mechanical did not like the goods for whatever reason
and refused to pay for them. Hydrokinetics sued in federal
court in Texas.

84 700 F.2d 1027 (5th Cir. 1983).

85 Id. at 1027–1029.

86 Id.

87 Id.

88 Id.

*6  The Fifth Circuit concluded there were not minimum
contacts. After noting that the number of contacts was not
determinative and that the heart of the issue was whether
Alaska Mechanical had purposefully availed itself of the

benefits of Texas, 89  the court went on to describe as
important the facts that: Hydrokinetics' agent initiated contact
and started the negotiations, the contract contained an Alaska
choice of law clause, and delivery was made in Washington

—not Texas. 90  The court also found it important that
Alaska Mechanical's only performance in Texas under the

contract was payment. 91  The court noted that the exchange
of communications between the parties was insufficient to

establish minimum contacts. 92  In distinguishing the cases
Hydrokinetics cited, the court noted that the inclusion of the
Alaska choice of law clause made it less foreseeable that

Alaska Mechanical could be haled into Texas. 93  The court
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also emphasized that Alaska Mechanical did not have to do an

“integral, essential portion” of its performance in Texas. 94

89 “Considerations such as the quality, nature, and
extent of the activity in the forum, the foreseeability
of consequences within the forum from activities
outside it, and the relationship between the cause
of action and the contacts, relate to whether to
can be said that the defendant's actions constitute
‘purposeful ailment.’ ” Id.

90 Id. at 1028–30.

91 Id.

92 Id.

93 Id.

94 Id. The court was distinguishing Product
Promotions, Inc. v. Cousteau 495 F.2d 483 (5th
Cir.1974) wherein the nonresident defendant had
to deliver the product in the forum state, and the
court concluded that sufficed to establish minimum
contacts.

The facts in this case are dissimilar, but the legal principles
articulated in Hydrokinetics inform the Court's analysis.
Plaintiff's agent did not begin the negotiations; rather,
Plaintiff's agent gave Alert Middle East, via Allcorn,
Plaintiff's contact information, and Allcorn/Alert Middle East

made the decision to reach out. 95  The initial substantive
contact was made by Allcorn on behalf of Alert Middle East.
Like the defendant in Hydrokinetics, Allcorn/Alert Middle
East did not perform in Louisiana. However, Plaintiff alleges
that Allcorn/Alert Middle East agreed to perform in Louisiana

with F.O.B in Holden and payment in Louisiana. 96  The
portions of the email chain where Allcorn agrees to sign
the contract and confirms that the invoices are accurate
lend credence to Plaintiff's allegation. The Hydrokinetics
court emphasized the contract's Alaska choice of law clause
because the clause decreased the foreseeability that the

defendant would be haled into a Texas court. 97

95 Rec. Doc. No. 44-3, pp. 1–3. Defendants argue
that because Plaintiff's agent made the first contact,
Plaintiff made first contact. Defendants provide no
support for this assertion, and while the Court is
cognizant that to some extent the actions of an agent
within the scope of his authority are imputed to

the principal, application of that legal fiction in the
instant case ignores the undisputed fact that ESS
contacted Defendants, then Defendants contacted
Plaintiff. Absent a showing that Plaintiff explicitly
directed ESS to contact Defendants, the Court is not
willing to accept that Plaintiff's agent's contact of
Defendants, apparently unbeknownst to Plaintiff,
has the same legal effect as Plaintiff contacting
Defendants directly.

96 Rec. Doc. No. 44-3, p. 2. The Court “must resolve
all undisputed facts submitted by the plaintiff, as
well as all facts contested in the affidavits, in favor
of jurisdiction.” Luv N' Care, Ltd. v. Insta-Mix, Inc.,
438 F.3d 465, 469 (5th Cir. 2006).

97 Hydrokinetics, 700 F.2d at 1030.

Foreseeability is a part of the purposeful availment portion
of the specific jurisdiction test. In World-Wide Volkswagen
Corp. v. Woodson, the United States Supreme Court held
that “the foreseeability that is critical to the due process
analysis ... is that the defendant's conduct and connection with
the forum state are such that he should reasonably anticipate

being haled into court there.” 98  The foreseeability element
informs the purposeful availment analysis in that courts must
ask: given the extent that the nonresident availed itself of the
privileges and benefits of the laws of the forum state, should

the nonresident have foreseen being haled into court there? 99

In other words, are the contacts with the forum state of such
a number, nature, and degree that the nonresident defendant
should have foreseen that those contacts rendered it amenable
to suit in that jurisdiction?

*7  The objective of the purposeful
availment requirement is to provide
predictability and give notice to the
defendant that it is subject to suit in
the forum state, so that the company
can act to alleviate the risk of
burdensome litigation by procuring
insurance, passing the expected costs
on to customers, or, if the risks are too
great, severing its connection with the

State. 100
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“The purposeful availment requirement ensures that a
defendant will not be haled into a jurisdiction solely as a result

of random, fortuitous, or attenuated contacts.” 101

98 444 U.S. 286, 297 (1980).

99 Pervasive Software Inc. v. Lexware GmbH & Co.
KG, 688 F.3d 214, 227–29 (5th Cir. 2012).

100 Id. at 228 (internal citations omitted).

101 Id. (internal citations omitted).

Plaintiff relies on another Fifth Circuit case, Mississippi
Interstate Exp., Inc. v. Transpo, Inc., and a plethora of

district court cases. 102  Mississippi Interstate is factually
distinguishable, but the principles articulated therein shape
the Court's analysis. The plaintiff was a Mississippi trucking

company who sued several California citizens. 103  The
plaintiff initiated contact with one of the defendants which led
to an oral agreement that the plaintiff would supply trucks to

move goods for the defendant. 104  Over the next two months,
the defendant called the plaintiff's headquarters in Mississippi

at least 19 times ordering 19 shipments. 105  There was no
discussion as to where payment was to be made, but the court
noted that the invoices directed payment in Mississippi, as the

parties “reasonably contemplated.” 106  Mississippi Interstate
is distinguishable because of the number of shipments (19),
whereas in this case all of the communications related to one
order.

102 681 F.2d 1003 (5th Cir. 1982); Rec. Doc. No. 46,
pp. 21–22.

103 Id. at 1004.

104 Id. at 1005.

105 Id.

106 Id.

In concluding that the exercise of jurisdiction was
appropriate, the court stated some basic principles relevant
here. First, “[t]he rule developed by this circuit, however,
is that when a nonresident defendant takes ‘purposeful and
affirmative action,’ the effect of which is ‘to cause business
activity, foreseeable by [the defendant] in the forum state,’
such action by the defendant is considered a ‘minimum

contact’ for jurisdictional purposes.” 107  The court went on
to say that the defendant, by contracting with the Mississippi
plaintiff, purposefully availed itself of the privilege of
conducting activities within Mississippi if it was “reasonably
foreseeable that [the plaintiff] would in fact perform a
material part of its contractual obligations within the forum

state.” 108  The court continued its analysis by noting that

the defendant was no “mere passive customer.” 109  Instead,
the defendant exercised a “significant measure of control”

over the details of each shipment. 110  Furthermore, “the
relationship between the parties was sustained (not ‘single’
or ‘fortuitous’), and the plaintiff performed its part of the
undertaking at its sole place of business in Mississippi as
was known to the California defendants at the outset of their

relations.” 111

107 Id. at 1007 (quoting Marathon Metallic Building
Co. v. Mountain Empire Construction Co., 653 F.2d
921, 923 (5th Cir. 1981)). See also, Cent. Freight
Lines Inc. v. APA Transp. Corp., 322 F.3d 376, 382
(5th Cir. 2003).

108 Mississippi Interstate, 681 F. 2d at 1008.

109 Id. at 1009.

110 Id.

111 Id.

*8  Plaintiff argues that Allcorn/Alert Middle East knew that

Plaintiff would perform all of its obligations in Louisiana. 112

The email chain supports that conclusion because the
quotation sent to Allcorn/Alert Middle East on December 5
(the first day of contact between the parties), listed Plaintiff's

Louisiana address. 113  However, as Defendants point out,
the bulk of the price of the order came from the delivery

of firefighting foam from Spain. 114  This ignores Plaintiff's
allegation that there was still over $1 million worth of

the order that would be performed in Louisiana, 115  and,
moreover, even if the firefighting foam would ship from
Spain, that does not mean that Plaintiff performed all of its
obligations related to the foam in Spain. On the contrary,
accepting Plaintiff's well-pleaded facts as true and construing
the jurisdictional evidence in the light most favorable to
Plaintiff, Plaintiff acted from Louisiana to organize the
delivery of the foam from Spain. The source of a portion of
the goods does not control the analysis and does not change
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the fact that a “material part” of Plaintiff's performance
(building the equipment that Alert Middle East ordered)
occurred in Louisiana. The Court therefore finds that Plaintiff
has supported the allegation that Allcorn/Alert Middle East
knew from the outset that a “material part” of Plaintiff's
performance would occur in Louisiana. By the same token,
Allcorn/Alert Middle East took “purposeful and affirmative
action” to request the production of certain equipment in
Louisiana, which was business activity within Louisiana
foreseeable to Allcorn/Alert Middle East.

112 Rec. Doc. No. 46, p. 7.

113 Rec. Doc. No 38-1, p. 6.

114 Rec. Doc. No. 53, p. 5. Its unclear exactly what
the relationship between the Spanish manufacturer
and Plaintiff is, but the invoices and email chain
indicate that the foam in Spain was to be purchased
from Plaintiff.

115 Rec. Doc. No. 38-2, pp. 2–5.

Moreover, Plaintiff has alleged that Allcorn/Alert Middle
East were not “mere passive customers.” The email
chain and Ferrara's affidavit, accepted as true, demonstrate
near daily communications regarding the specifics of
the order, including Allcorn/Alert Middle East adding
additional equipment to the order and sending and requesting
photographs which guided production in Louisiana. While the
majority of the communications took place over a relatively
short period of a couple of weeks in December, the flurry of
communications during that time, coupled with the fact that
Allcorn/Alert Middle East made their intentions clear as to a
long term relationship, leads inexorably to the conclusion that
this transaction was not a “fortuitous” event. To be sure, there
was one “single” transaction, but it took place over the span
of weeks and involved near constant communication between
the parties. Application of the principles of Mississippi
Interstate yields the conclusion that Allcorn/Alert Middle
East purposefully availed themselves of the benefits and
privileges of doing business in Louisiana.

The foreseeability aspect of the purposeful availment analysis
buttresses this conclusion. Plaintiff alleges that from the
outset of the negotiations, Allcorn/Alert Middle East knew
they were contracting with a Louisiana company. And, while
Alert Middle East did not sign the contracts providing for
F.O.B. Holden and choice of law Louisiana, it (via Allcorn)

agreed to sign and presumably read them. 116  While Allcorn/

Alert Middle East may not be bound by those contracts, the
terms of the contracts put Allcorn/Alert Middle East on notice
that if litigation were to occur in relation to the contracts,
Louisiana law would apply. This, coupled with Plaintiff's
well-pleaded allegation that Allcorn/Alert Middle East knew
that they were contracting with a Louisiana company whose
performance would primarily be in Louisiana, made it
foreseeable to Allcorn/Alert Middle East that they could
be haled into court in Louisiana. Because Allcorn/Alert
Middle East purposefully availed itself of the privilege of
doing business in Louisiana, Allcorn/Alert Middle East has
minimum contacts with Louisiana.

116 Rec. Doc. No. 38-2, pp. 1–6; Rec. Doc. No. 38-1,
p. 79.

The remainder of the specific personal jurisdiction analysis
requires consideration of (1) “whether the plaintiff's cause
of action arises out of or results from the defendant's

forum-related contacts,” 117  and (2) whether “the exercise
of personal jurisdiction over a non-resident defendant [fails]
to satisfy due process requirements [because] the assertion
of jurisdiction offends ‘traditional notions of fair play and

substantial justice.’ ” 118  Allcorn/Alert Middle East's contacts
with Louisiana led to the business dealings between the
parties. As such, the Court has no trouble concluding that
“plaintiff's cause of action arises out of or results from the

defendant's forum-related contacts...” 119

117 Nuovo Pignone, SpA v. STORMAN ASIA M/V, 310
F.3d 374, 378 (5th Cir. 2002).

118 Ruston Gas Turbines, 9 F.3d at 421 (quoting
International Shoe Co. v. Washington, 326 U.S.
310, 316 (1945)).

119 Nuovo Pignone, 310 F.3d at 378.

*9  It remains to be determined whether the exercise of
personal jurisdiction comports with traditional notions of
fair play and substantial justice. This requires the Court
to consider “(1) the defendant's burden, (2) the forum
state's interests, (3) the plaintiff's interest in convenient and
effective relief, (4) the judicial system's interest in efficient
resolution of controversies, and (5) the state's shared interest

in furthering fundamental social policies.” 120  “It is rare to
say the assertion [of jurisdiction] is unfair after minimum

contacts have been shown.” 121
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120 Paz v. Brush Engineered Materials, Inc., 445
F.3d 809, 814 (5th Cir. 2006) (citing Ruston Gas
Turbines, 9 F.3d at 421).

121 Johnston v. Multidata Sys. Int'l Corp., 523 F.3d
602, 615 (5th Cir. 2008) (citing Wien Air Alaska,
Inc. v. Brandt, 195 F.3d 208, 215 (5th Cir. 1999)).

Defendants argue that the assertion of jurisdiction offends
traditional notions of fair play and substantial justice because
(1) “the burdens on Defendants are extreme since, they
are overseas parties with no Louisiana connection”; (2)
“Louisiana has no special interest [because] Plaintiff willingly
explored an overseas business opportunity with no connection
to Louisiana”; (3) “Plaintiff may pursue its remedy against
Defendants where they are located”; and (4) “this is a simple
breach of contract case relating to an overseas project (and
best addressed overseas), and no interests are triggered to

favor maintaining the case in Louisiana.” 122  Defendants do
not provide different reasons for Allcorn and Alert Middle
East.

122 Rec. Doc. No. 44-1, p. 12.

As to Defendants' first argument, they have one connection
to Louisiana—the business negotiations which gave rise to
this suit—which the Court has already determined establish
minimum contacts. Also, the fact that Defendants are located
overseas is not a reprieve from the exercise of jurisdiction by
American courts.

As to Defendants' second and fourth arguments, Louisiana has
an interest in establishing the rights of its corporate citizen.
Similarly, it does not matter that the final destination of
the goods was overseas because the majority of Plaintiff's
alleged obligations were to be performed in Louisiana,
and Defendants' alleged duty to pay was to be performed
in Louisiana. Defendants characterization of the dealings
between the parties as “an overseas project” and an “overseas
business opportunity” is inaccurate insofar as substantial
performance was contemplated and foreseeable in Louisiana.

As to Defendant's third argument, it implicitly contradicts its
first. But more to the point, it does not matter whether Plaintiff
can sue Defendants where they are located. The availability
of a foreign forum does not diminish or negate personal
jurisdiction in a local forum.

In sum, the Court finds that Plaintiff has established that
Allcorn/Alert Middle East have sufficient minimum contacts

such that the Court's exercise of jurisdiction comports with
Due Process, Plaintiff's causes of action arise from those
contacts, and the exercise of jurisdiction comports with
traditional notions of fair play and substantial justice.

Having concluded that the Court may exercise personal
jurisdiction over Allcorn and Alert Middle East for Plaintiff's
contract theory of liability, the Court need not consider
whether those same contacts give rise to personal jurisdiction
for Plaintiff's tort theories. The Fifth Circuit in Seiferth v

Helicopteros Atuneros, Inc. 123  held that a “plaintiff bringing
multiple claims that arise out of different forum contacts of
the defendant must establish specific jurisdiction for each

claim.” 124  The court came to that conclusion because “[i]f
a defendant does not have enough contacts to justify the
exercise of personal jurisdiction, the Due Process Clause
prohibits the exercise of jurisdiction over any claim that
does not arise out of or result from the defendant's forum

contacts.” 125  In other words, the court restated the truism that
the claim must arise out of the defendant's contacts.

123 472 F.3d 266 (5th Cir. 2006).

124 Id. at 274.

125 Id. at 275.

*10  The instant case is inapposite. Allcorn/Alert Middle
East's contacts with Louisiana that give rise to the contractual
claims are the same contacts that give rise to the tortious
claims. The Court has already concluded that the contacts are
sufficient to exercise jurisdiction and need not do so again
simply because Plaintiff seeks recovery based on different

theories of liability. 126  “This is consistent with the general
principle that jurisdiction is properly asserted over claims

when the contacts meet the minimum contact standard.” 127

126 Opti-Com Mfg. Network, LLC v. Champion
Fiberglass, Inc., No. CV 18-9647, 2019 WL
1904894, at *6 (E.D. La. Apr. 29, 2019).

127 Sutton v. Advanced Aquaculture Sys., Inc., 621 F.
Supp. 2d 435, 442 (W.D. Tex. 2007) (emphasis
in original). The Fifth Circuit held in Wien
Air Alaska, Inc. v. Brandt, 195 F.3d 208, 213
(5th Cir. 1999) that “[w]hen the actual content
of communications with a forum gives rise
to intentional tort causes of action, this alone
constitutes purposeful availment.” Plaintiff relies
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on this principle to support its argument that the
Court has personal jurisdiction over Allcorn/Alert
Middle East under a tortious theory of minimum
contacts. Plaintiff is correct, given the conclusion
below that Plaintiff has adequately pled a claim for
fraudulent inducement.

3. Jurisdictional Veil Piercing as to Alert Asia

Plaintiff asserts that the Court has specific jurisdiction over
Alert Asia by virtue of its connection with Allcorn/Alert

Middle East under a single business enterprise theory. 128

Defendants counter that Plaintiff must make that showing

under foreign law—not Louisiana law. 129  Plaintiff does not
rebut that assertion, and Defendants do not explain what
foreign law is applicable. For the following reasons, the Court
concludes that Louisiana law applies to the imputation of

contacts for the jurisdictional analysis. 130

128 Rec. Doc. No. 46, pp. 16–19.

129 Rec. Doc. No. 44-1, p. 13.

130 But foreign law applies to the substantive issue
of whether Allcorn/Alert Middle East's potential
liabilities can be imputed to Alert Asia under a
single business enterprise theory.

Defendants cite In re Chinese-Manufactured Drywall

Products Liability Litigation 131  in support of their

contention that Plaintiff's showing is under foreign law. 132

The court in that case had to determine whether to apply the
law of the forum state (Louisiana) or the law of the state
of the defendant's incorporation (China) to the imputation of

contacts question. The court quoted the Fifth Circuit 133  for
the contention that, “under Louisiana law, ‘the law of the state
of incorporation governs the determination when to pierce

the corporate veil.’ ” 134  With that, the court concluded that

Chinese law applied. 135

131 2017 WL 1476595, (E.D. L.A. 2017).

132 Rec. Doc. No. 44-1, p. 13.

133 Patin v. Thoroughbread Power Boats, Inc., 294

F.3d 640, 647 (5 th  Cir. 2002).

134 2017 WL 1476595, *10 (E.D.L.A. 2017).

135 Id. The court applied Louisiana law anyway
because it concluded that the result did not differ
from the result under Chinese law.

The Fifth Circuit, however, has not answered whether
the choice of law analysis for imputation of contacts for
the purposes of personal jurisdiction is the same as the

analysis for liability based on veil piercing. 136  Instead,
the Fifth Circuit characterized this “complicated choice of

law question” as an “open issue.” 137  Under Defendants'
interpretation, the Court would apply foreign law because the
Alert companies are not incorporated in the United States.
Plaintiff argues in favor of the application of Louisiana law.

136 Jackson v. Tanfoglio Giuseppe, S.R.L., 615 F.3d
579, 587 (5th Cir. 2010).

137 Id.

*11  Fed. R. Civ. P. 4(k)(1) provides that a federal court's
jurisdiction is determined in reference to the jurisdiction of
the forum state's courts, which in turn is defined in the state's

long-arm statute. 138  The scope of both federal and state court
jurisdiction is, in other words, a creature of the forum state's
law. Moreover, it is the forum state, rather than the state of
incorporation, that has the “valid interest in the jurisdictional
reach of the forum state's court (and, derivatively through

Rule 4, Fed. R. Civ. P., the federal courts in that state).” 139

The instant case puts this issue in sharp relief.

138 Int'l Bancorp, L.L.C. v. Societe Des Baines De Mer
Et Du Cercle Des Etrangers A Monaco, 192 F.
Supp. 2d 467, 477 (E.D. Va. 2002), aff'd on other
grounds sub nom, Int'l Bancorp, LLC v. Societe
des Bains de Mer et du Cercle des Estrangers a
Monaco, 329 F.3d 359 (4th Cir. 2003).

139 Id.

The application of foreign law to the jurisdictional issue could
cause the substantive law of another nation to abrogate the

jurisdictional reach of Louisiana. 140  Because the exercise
of personal jurisdiction must comport with the Due Process
Clause, this result could also allow foreign law to negate the
breadth and scope of the Due Process Clause. In this Court's
view, the better approach is to apply the forum state's law to
the jurisdiction issue.
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140 As a matter of policy, the practical consequences
of allowing other nations to fashion laws that
prevent the exercise of jurisdiction by U.S. courts
are concerning.

Under Louisiana law, the single business enterprise doctrine
treats multiple corporate entities as the same entity, including

for jurisdictional purposes. 141  The relationship between
the corporate entities is not strictly confined to a parent-
subsidiary relationship; the entities may be connected to “any

related entity if warranted by the facts.” 142

141 In re Chinese-Manufactured Drywall Products
Liability Litigation, 2017 WL 1476595, at *33
(E.D. La. 2017).

142 Id. at 19.

The factors considered by Louisiana courts in determining
whether entities constitute a single business enterprise
include:

common ownership, directors
and officers, employees, and
offices; unified control; inadequate
capitalization; noncompliance with
corporate formalities; centralized
accounting; unclear allocation of
profits and losses between
corporations; one corporation paying
the salaries, expenses, or losses
of another corporation; and
undocumented transfers of funds
between entities. No one factor is

dispositive. 143

143 Jackson v. Tanfoglio Giuseppe, S.R.L., 615 F.3d
579, 587 (5th Cir. 2010) (citing Hollowell v.
Orleans Reg'l Hosp. LLC, 217 F.3d 379, 385-89
(5th Cir. 2000); Green v. Champion Ins. Co., 577
So.2d 249, 258 (La. Ct. App. 1 Cir. 1991)).

The Court finds that Plaintiff has carried its burden to present
a prima facie case of personal jurisdiction over Alert Asia

under a single business enterprise theory. 144  At the 12(b)
(2) stage, uncontroverted allegations in the complaint must

be taken as true and conflicts between the parties' affidavits

must be resolved in the plaintiff's favor. 145  The standard for
jurisdictional veil piercing is less stringent than the standard

for piercing the corporate veil for liability. 146  Taking each of
the factors in order, Plaintiff has sufficiently alleged common
ownership through exhibits purporting to show that Allcorn
is the sole shareholder and managing director of both Alert

Asia and Alert Middle East. 147

144 Trinity Indus., Inc. v. Myers & Assoc., Ltd., 41 F.3d
229, 230–31 (5th Cir. 1995) (citing Burger King
Corp. v. Rudzewicz, 471 U.S. 462, 472–73 (1985).

145 D.J. Inv., Inc. v. Metzeler Motorcycle Tire Agent
Gregg, Inc., 754 F.2d 542, 546 (5th Cir.1985).

146 Hargrave v. Fibreboard Corp., 710 F.2d 1154, 1161
(5th Cir. 1983).

147 Rec. Doc. No. 44-2, pp. 2–6; Rec. Doc. 46-3, pp.
1–2; Rec. Doc. No. 47-1, pp. 1–3.

*12  Plaintiff has likewise alleged unified control. Allcorn's
affidavit alleges that Alert Asia's governing documents state
that “a written resolution signed by a majority of the directors

is as valid and effectual as if passed at a formal meeting.” 148

Similarly, Alert Middle East's governing documents state that
“a decision in writing signed by all members has the same

effect as if taken at a General Meeting.” 149  Plaintiff stresses
the “impotence” of these provisions: Allcorn's alleged status
as sole shareholder and director grants him unified control.

148 Rec. Doc. No. 44-2, p. 6.

149 Id.

Plaintiff further alleges that Alert Middle East and Alert

Asia are based in the same office in Singapore. 150  Allcorn's
affidavit rebuts this assertion, stating that each company
“operates and conducts” business in different parts of

the world. 151  The parties' email chain lends credence to
Plaintiff's claim given that Allcorn requested that the name
of the contracting party be changed from Alert Asia to Alert
Middle East, but did not request that the address be changed

from one in Singapore to one in the UAE or Cyprus. 152  This

conflict must be resolved in favor of the Plaintiff. 153

150 Rec. Doc. No. 38, at pp. 1–2.
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151 Rec. Doc. No. 44-2, p. 4.

152 Rec. Doc. No. 38-1, p. 26.

153 D.J. Inv., Inc. v. Metzeler Motorcycle Tire Agent
Gregg, Inc., 754 F.2d 542, 546 (5th Cir.1985).

Plaintiff does not allege inadequate capitalization but does
allege that the Alert companies do not comply with corporate

formalities. 154  Allcorn's affidavit effectively rebuts those

accusations, 155  but Plaintiff points out that these formalities
are toothless given Allcorn's alleged total control over the

companies. 156  Even accepting Plaintiff's argument as to the
impotence of the formalities, it does not follow that they are
not observed. This factor weighs in favor of Defendants.

154 Rec. Doc. No. 38-1, pp. 6–8.

155 Alert Middle East, Alert Asia, and other affiliated
companies “strictly observe corporate formalities
and have separate assets, liabilities, operations and
legal existences.” Rec. Doc. No. 44-2, p. 4.

156 Rec. Doc. No. 46, p. 17.

Plaintiff does not directly allege centralized accounting, but it
does allege that the Alert companies “share the same servers,

e-mail account, and website.” 157  Allcorn's affidavit does not
dispute this claim, instead asserting that the Alert companies

share those expenses but pay for them proportionally. 158

Plaintiff's argument is buttressed by the fact that Allcorn
communicated with Plaintiff through an email account that
did not differentiate between the Alert companies and

contained an email signature for Alert Asia. 159  Plaintiff does
not allege an unclear allocation of profits and losses between
corporations; one corporation paying the salaries, expenses,
or losses of another corporation; or undocumented transfers
of funds between entities.

157 Rec. Doc. No. 38-1, p. 5.

158 Rec. Doc. No. 44-2, pp. 5–6.

159 Indeed, based on the exhibits attached to the
Amended Complaint, the first time Plaintiff knew
it was dealing with Alert Middle East rather than
Alert Asia was when Allcorn requested that the
draft contract be changed to reflect that fact.
Even after this, Allcorn continued to use the
Alert Asia signature line. Every email Allcorn

sent on behalf of Alert Middle East contained the
signature line: “Michael E. Allcorn – Managing
Director [;] Alert Disaster Control (Asia) PTE.
LTD.” Every email he sent was from the email
address mallcorn@alert.com.sg and included only
a Singapore address. See Rec. Doc. No. 38-1.

*13  Considering Plaintiff's allegations as a whole, and
mindful of the 12(b)(2) procedural posture, the Court finds
that Plaintiff has sufficiently alleged a single business
enterprise theory under Louisiana law for jurisdictional
purposes. Plaintiff alleges that the companies are mere
alter egos of Allcorn, and the 12(b)(2) evidence submitted
supports that claim given the unified control, interchangeable
addresses and emails, and apparent lack of other shareholders
or directors in any of the Alert companies. Plaintiff has no
support as to some of the single business enterprise factors,
however, no one factor is dispositive. And at the present
procedural posture, where the Court has only now concluded
that Defendants are amenable to its authority, Plaintiff has not
had the ability to use discovery to obtain evidence to support
its claims. Cognizant of that, and in light of the factually
supported allegations Plaintiff has levied, the Court concludes
that it has personal jurisdiction over Alert Middle East under

a single business enterprise theory. 160  Defendants' Motion to
Dismiss under Rule 12(b)(2) is DENIED.

160 This is not a conclusion as to Alert Asia's potential
liability under a single business enterprise theory.

B. Improper Service of Process: Rule 12(b)(5) Motion
to Dismiss

Defendant moves for dismissal of the Amended Complaint
under Rule 12(b)(5) for insufficiency of service of process

but notes that the issue may be moot. 161  After Defendants
filed their Motions, Plaintiff filed affidavits of service for both

Alert Middle East and Alert Asia. 162  Plaintiff alleges that
Allcorn has been intentionally evading service and asks the

Court to authorize alternative service. 163  The burden is on

Plaintiff to show that service was valid. 164  Plaintiff asserts
that service was valid as to Alert Asia under Fed. R. Civ. P.

4(f)(2)(A) and 4(h)(2). 165  Plaintiff asserts that service was
valid as to Alert Middle East under Fed. R. Civ. P. 4(f)(1),
4(f)(2)(A), and 4(h)(2), as well as Article 10(c) of the Hague

Service Convention. 166

161 Rec. Doc. No. 44-1, p. 17; Rec. Doc. No. 53, p. 9.
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162 Rec. Doc. No. 46-1; Rec. Doc. No. 49-1,
respectively.

163 Rec. Doc. No. 46, p. 25.

164 Aetna Business Credit, Inc. v. Universal Décor &
Interior Design, Inc., 635 F.2d 434, 435-36 (5th Cir.
1981); see also People's United Equip. Fin. Corp.
v. Hartmann, 447 F. App'x 522, 524 (5th Cir. 2011).

165 Rec. Doc. No. 46, p. 24.

166 Id. at p. 25.

1. Sufficiency of Service as to Alert Asia

Alert Asia was properly served at its headquarters in
Singapore. Fed. R. Civ. P. Rule 4(f)(h)(2) provides that a
foreign corporation may be served in any manner prescribed
by Rule 4(f). Rule 4(f)(2)(A) provides that “if there is no
internationally agreed means” the defendant may be served
“by a method reasonably calculated to give notice[ ] as
prescribed by the foreign country's law for service in that
country in an action in its courts of general jurisdiction ...”.

Singapore is not a party to the Hague Service Convention, 167

and the parties have not identified another internationally
agreed upon means by which Alert Asia has, or has not,
been served. Singapore law authorizes service of process by
leaving a copy of the document at the registered or principal

office of the corporation. 168  Plaintiff has filed the affidavit
of its Singapore process server who attests that he served

Alert Asia in the above manner. 169  This service, coupled
with the fact that Defendants consider the issue effectively
moot, is “evidence satisfying the court that the summons and

complaint were delivered to the addressee.” 170  Service on
Alert Asia was proper.

167 See the Hague Conference on Private
International Law's list of signatories,
accessible at https://www.hcch.net/en/instruments/
conventions/status-table/?cid=17.

168 See Singapore Rules of Court General Order
60, Rule 1–6, accessible at https://sso.agc.gov.sg/
SL/322-R5?DocDate=20200729#PO62-pr1-.

169 See Rec. Doc. Nos. 46-1, 46-2.

170 Fed. R. Civ. P. 4(l)(2)(B).

2. Sufficiency of Service as to Alert Middle East

Alert Middle East was properly served at its corporate
address in Cyprus. Cyprus is a party to the Hague Service

Convention. 171  Alert Middle East was served by a Cyprus
process server at its registered address in Cyprus, and Alert
Middle East's secretary signed the summons as proof of

service. 172  This qualifies as service under Fed. R. Civ. P.
4(f)(1) because, under Article 10(c) of the Hague Service
Convention, service can be made “directly” by “competent
officials in the State of destination.” Article 10(c) does

not specify a method for establishing proof of service. 173

“In instances in which service is effected abroad and the
applicable international agreement allows other means of
service, [Fed. R. Civ. P.] 4(l) states that proof of service shall
‘include a receipt signed by the addressee or other evidence

of delivery to the addressee satisfactory to the court.’ ” 174  In
this case, Alert Middle East's secretary signed a copy of the
summons, which has been filed with the Court, so Plaintiff

has provided proof of service as to Alert Middle East. 175

171 See the Hague Conference on Private
International Law's list of signatories,
accessible at https://www.hcch.net/en/instruments/
conventions/status-table/?cid=17.

172 See Rec. Doc. No. 46-3, p. 10.

173 United States v. Islip, 22 C.I.T. 852, 864 (1998).

174 Id.

175 Additionally, Plaintiff effected service under Fed.
R. Civ. P. 4(f)(2)(A) by serving Alert Middle East in
accordance with the Cyprus Civil Procedure Rules,
Order 7, Parts 1–3 and proved service with the
signed summons under Fed. R. Civ. P. 4(l)(2)(B).

3. Insufficiency of Service as to Allcorn

*14  Plaintiff requests that the Court order alternative
service pursuant to Fed. R. Civ. P. 4(f)(3). Plaintiff alleges

that Allcorn has been intentionally evading service. 176

Defendants deny this. 177  Defendants do not contest that
Plaintiff's Singapore process server attempted to serve
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Allcorn three times to no avail. 178  Additionally, Defendants

characterize “any service issues [as] effectively moot.” 179

176 Rec. Doc. No. 46, p. 25.

177 Rec. Doc. No. 53, p. 9.

178 Rec. Doc. No. 46-1 pp. 4–6; Plaintiff's process
server also attested that when he served Alert
Asia at its registered address in October 2019,
he delivered process to a Caucasian man who
identified himself as “Mr. Mike” but denied he was
Michael Allcorn. The process server later identified
Allcorn as “Mr. Mike” based on a photograph of
Allcorn. Rec. Doc. 46-1, pp. 4, 19–21.

179 Rec. Doc. No. 53, p. 9.

The Fifth Circuit has not provided an analysis for district
courts to follow when considering whether to order
alternative service. Other district courts within the Fifth
Circuit have followed analyses provided by the Ninth and

District of Columbia Circuits. 180

180 West v. Rieth, No. CV 15-2512, 2016 WL 195945,
at *2 (E.D. La. Jan. 15, 2016); In re Chinese-
Manufactured Drywall Prod. Liab. Litig., No. CV
09-02047, 2015 WL 13387769, at *6 (E.D. La.
Nov. 9, 2015).

The Ninth Circuit has noted that “[t]he decision whether
to allow alternative methods of serving process under Rule
4(f)(3) is committed to the sound discretion of the trial

court.” 181  The Ninth Circuit has also stated that “court-
directed service under Rule 4(f)(3) is as favored as service

under Rule 4(f)(1) or Rule 4(f)(2).” 182  District courts have
permitted alternative means of service if the plaintiff can
establish: “(1) a showing that the plaintiff has reasonably
attempted to effectuate service on the defendant, and (2)
a showing that the circumstances are such that the court's

intervention is necessary.” 183  Of course, any method of
service must satisfy due process by being “notice reasonably
calculated, under all the circumstances, to apprise interested
parties of the pendency of the action and afford them the

opportunity to present their objections.” 184

181 Brockmeyer v. May, 383 F.3d 798, 805 (9th Cir.
2004) (internal citations omitted).

182 Rio Properties, Inc. v. Rio Int'l Interlink, 284 F.3d
1007, 1015 (9th Cir. 2002).

183 In re Chinese-Manufactured Drywall Prod. Liab.
Litig., No. CV 09-02047, 2015 WL 13387769, at *5
(E.D. La. Nov. 9, 2015) (internal citations omitted).
“Imposing such a threshold requirement has been
viewed as necessary in order to prevent parties from
whimsically seeking alternate means of service and
thereby increasing the workload of the courts.” Id.
(internal citations omitted).

184 Mullane v. Cent. Hanover Bank & Trust Co., 339
U.S. 306, 314 (1950).

Alternative service on Allcorn through his United States-

based counsel is appropriate in this case. 185  Plaintiff has
attempted to serve him three times at his home address in
Singapore without success. Given the international scope
of Allcorn's businesses and his dual residency in the UAE

and Singapore, 186  Allcorn's geographical flexibility justifies
Plaintiff's difficulties in serving him. Moreover, under the

circumstances of this case, where three 187  of Allcorn's
businesses have been served, and he is alleged to be
personally liable on their behalf, Allcorn has notice of the
action pending against him. The fact that all Defendants
share one legal team and file jointly bolsters this contention.
Moreover, Allcorn has provided an affidavit, which further
demonstrates that he has been apprised of the pendency
of the action and afforded the opportunity to present his

objections. 188  Plaintiff is ordered to serve Allcorn through

his United States-based counsel. 189  Defendants' Motion to

Dismiss 190  under Rule 12(b)(5) is DENIED.

185 In Nagravision SA v. Gotech Int'l Tech. Ltd., 882
F.3d 494, 498 (5th Cir. 2018), the Fifth Circuit
affirmed the district court's order of service by
email on a nonresident defendant noting that the
defendant had not shown that service via email was
prohibited by an international agreement.

186 Rec. Doc. No. 44-2, p. 3.

187 Alert USA was named in a previous complaint but
has since been dismissed.

188 Rec. Doc. No. 44-2; Mullane v. Cent. Hanover
Bank & Trust Co., 339 U.S. 306, 314 (1950).
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189 “Service upon a foreign defendant's United States-
based counsel is a common form of service
under Rule 4(f)(3).” In re Chinese-Manufactured
Drywall Prod. Liab. Litig., No. CV 09-02047, 2015
WL 13387769, at *5 (E.D. La. Nov. 9, 2015);
“Repeatedly, courts around the country have found
that service upon a foreign defendant through
counsel is appropriate ‘to prevent further delays
in litigation.’ ”) (quoting LG Elecs., Inc. v. Asko
Appliances, Inc., No. 08–828, 2009 WL 1811098,
at *4 (D. Del. June 23, 2009)).

190 Rec. Doc. No. 44.

C. 12(b)(6) Motion to Dismiss
*15  Defendants seek to dismiss Plaintiff's Amended

Complaint. 191  Plaintiff asserts five causes of action against
three defendants, requests multiple remedies, and advances

the application of single business enterprise theory. 192

191 Rec. Doc. No. 45-1, p. 8.

192 Rec. Doc. No. 38, pp. 30–50.

Plaintiff asserts (1) breach of contract; (2) bad faith breach of
contract; (3) fraud; (4) a LUTPA violation; and (5) a suit on an

open account as to all Defendants. 193  Plaintiff alleges that:
Alert Middle East is liable as the contracting party; Allcorn
is personally liable in contract and for his fraudulent actions;
and Alert Asia is liable for the actions of Allcorn/Alert Middle

East under a single business enterprise theory. 194

193 Id.

194 Id. at 30–41.

When deciding a Rule 12(b)(6) motion to dismiss, “[t]he
‘court accepts all well-pleaded facts as true, viewing them in

the light most favorable to the plaintiff.’ ” 195  The Court may
consider “the complaint, its proper attachments, documents
incorporated into the complaint by reference, and matters

of which a court may take judicial notice.” 196  “To survive
a Rule 12(b)(6) motion to dismiss, the plaintiff must plead
‘enough facts to state a claim to relief that is plausible on its

face.’ ” 197

195 In re Katrina Canal Breaches Litigation, 495 F.3d
191, 205 (5th Cir. 2007) (quoting Martin v. Eby

Constr. Co. v. Dallas Area Rapid Transit, 369 F.3d
464, 467 (5th Cir. 2004)).

196 Randall D. Wolcott, M.D., P.A. v. Sebelius, 635 F.3d
757, 763 (5th Cir. 2011) (internal citations omitted).

197 In re Katrina Canal Breaches Litigation, 495 F.3d
at 205 (quoting Bell Atl. Corp. v. Twombly, 550 U.S.
544 (2007)).

In Twombly, the United States Supreme Court set forth the
basic criteria necessary for a complaint to survive a Rule
12(b)(6) motion to dismiss. “While a complaint attacked by
a Rule 12(b)(6) motion to dismiss does not need detailed
factual allegations, a plaintiff's obligation to provide the
grounds of his entitlement to relief requires more than labels
and conclusions, and a formulaic recitation of the elements

of a cause of action will not do.” 198  A complaint is also
insufficient if it merely “tenders ‘naked assertion[s]’ devoid

of ‘further factual enhancement.’ ” 199  However, “[a] claim
has facial plausibility when the plaintiff pleads the factual
content that allows the court to draw the reasonable inference

that the defendant is liable for the misconduct alleged.” 200

In order to satisfy the plausibility standard, the plaintiff must
show “more than a sheer possibility that the defendant has

acted unlawfully.” 201  “Furthermore, while the court must
accept well-pleaded facts as true, it will not ‘strain to find

inferences favorable to the plaintiff.’ ” 202  On a motion to
dismiss, courts “are not bound to accept as true a legal

conclusion couched as a factual allegation.” 203

198 Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555
(2007) (internal citations and brackets omitted).

199 Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009)
(internal citations omitted) (hereinafter “Iqbal”).

200 Id.

201 Id.

202 Taha v. William Marsh Rice Univ., 2012 WL
1576099 at *2 (S.D. Tex. 2012) (quoting Southland
Sec. Corp. v. Inspire Ins. Solutions, Inc., 365 F.3d
353, 361 (5th Cir. 2004).

203 Twombly, 550 U.S. at 555 (quoting Papasan v.
Allain, 478 U.S. 265, 286 (1986)).
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1. Breach of Contract

*16  Defendants give short shrift to Plaintiff's breach
of contract claim. Defendants' most thorough mention
of Plaintiff's breach of contract claim comes in a
footnote: “Defendants dispute that any agreement or binding
commitment was reached. Instead, although the parties did
explore a potential sale opportunity, no agreement was
reached, and no commitment was ever made, to sell or

purchase the equipment or materials.” 204  Plaintiff, on the
other hand, cites copiously to the Amended Complaint which
in turn holds bountiful citations to the parties' alleged email

chain. 205  The Court may consider the parties' alleged email

chain 206  at the 12(b)(6) stage because it is attached to the

Amended Complaint and referenced therein. 207

204 Rec. Doc. No. 45-1, p. 2, n. 4.

205 Rec. Doc. No. 47-2, pp. 2–3 (citing Rec. Doc. No.
38, pp. 13–41 (citing Rec. Doc. Nos. 38-1–38-8)).

206 Attached as Rec. Doc. No. 38-1.

207 Randall D. Wolcott, M.D., P.A. v. Sebelius, 635 F.3d
757, 763 (5th Cir. 2011). Defendants do not contest
its validity.

The facts alleged in the Amended Complaint and supported by
reference to the uncontroverted email chain could plausibly
fit within the hornbook offer–acceptance paradigm. On
December 5, 2018, a Plaintiff's representative emailed a

“proposal” to Defendants. 208  On December 6, after further
communication between the parties, Plaintiff's representative

provided Defendants with a draft contract. 209  On December
8, Defendants requested revisions and indicated they would

sign the contract after those revisions were made. 210  On
December 10, Allcorn/Alert Middle East thanked Plaintiff's
representative for sending another revised proposal and
contract and stated “[t]he revised Service Quotation and
Contract shall be duly signed, scanned, and returned to
you immediately upon our arrival at the office in the

morning.” 211  On December 17, Allcorn/Alert Middle East
confirmed the invoices Plaintiff's representative had sent save

one issue. 212  Viewed in the light most favorable to Plaintiff,
Allcorn/Alert Middle East's statement from a January 29,
2019 email acknowledges that Allcorn/Alert Middle East had
an “outstanding account” with Plaintiff: “[p]lease rest assured

that we are progressing forward to resolve the outstanding
account with ENOC and ultimately with yourselves, as we
truly look forward to securing the equipment within our

inventory.” 213

208 Rec. Doc. 38-1, p. 5. The term “Defendants”
is used loosely here. At this point, Allcorn had
been communicating under an Alert email address
that did not specify the branch, and his signature
said Alert Asia with the Singapore address. He
subsequently made it clear to Plaintiff that the
contract would be between Alert Middle East and
Plaintiff. Id. at p. 26. Plaintiff's Opposition cites to a
significant portion of its Amended Complaint. The
Amended Complaint cites to the vast majority of the
email chain, although generally to specific pages.
For ease of reference, the Court will cite directly to
the email chain.

209 Id. at pp. 11–14.

210 Id. at p. 26. This is the point in time where Allcorn
makes it clear that Plaintiff was dealing with Alert
Middle East.

211 Id. at p. 79.

212 Rec. Doc. No. 38-2, p. 6.

213 Rec. Doc. No. 38-3, p. 15.

Plaintiff has sufficiently alleged a contract existed because
the above emails, and others within the chain, could plausibly
be a series of offers and counteroffers, and an agreement as
to the terms. It also appears that Allcorn/Alert Middle East
recognized that respective rights and obligations were agreed
upon. Plaintiff further alleges that Allcorn/Middle East never

paid on the alleged contract. 214  These two allegations, a
purported contract and Allcorn/Alert Middle East's failure to
perform under it, are sufficient to carry Plaintiff's breach of
contract beyond the 12(b)(6) stage—at least for some of the
Defendants.

214 Rec. Doc. No. 38, p. 27.

*17  Plaintiff asserts that Alert Middle East is liable
contractually; Allcorn is liable personally, both contractually
and as a result of his alleged fraud; and Alert Asia is liable
under a single business enterprise theory. The first copy
of the draft contract provided that it was between Alert
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Asia, Allcorn, and Plaintiff. 215  Allcorn/Alert Middle East
explicitly requested that the “client name” portion of the

contract be amended to read only Alert Middle East. 216

Plaintiff complied, and it was only later versions of the
contract that Alert Middle East, through Allcorn, allegedly
assented to. This chain of events illustrates two things about
the alleged contract: (1) the parties did not intend for Allcorn
to be contractually liable, and (2) the parties did intend
for Alert Middle East to be liable. Allcorn cannot be held
personally liable under a contract theory as there is a lack
of allegations that plausibly establish Plaintiff's contractual
privity with Allcorn. Alert Asia's liability under a single
business enterprise theory will be discussed below.

215 Rec. Doc. No. 38-1, pp. 13–15.

216 Id. at p. 26.

2. Bad Faith Breach of Contract

Plaintiff's claim for bad faith breach of contract fails. Plaintiff
alleges that Allcorn/Alert Middle East breached in bad faith
in three ways: (1) by lying to Plaintiff about the existence
of a contract between Alert Middle East and ENOC, (2)
by guaranteeing that Alert Middle East would pay for the
equipment when it either lacked the ability to pay or did not
intend to, and (3) by intentionally refusing to perform under

the alleged contract. 217  Defendants counter that Plaintiff's
allegation about the non-existence of a contract between
Alert Middle East and ENOC is directly contradicted by the
signed contract between Alert Middle East and ENOC that

Plaintiff filed as an exhibit with the Amended Complaint. 218

Defendants further argue that Plaintiff is merely alleging that
Allcorn/Alert Middle East breached the contract and that,
because Plaintiff does not allege sufficient facts to show
that the breach was malicious or fraudulent, Plaintiff has not
alleged sufficient facts to support its claim for bad faith breach

of contract. 219

217 Rec. Doc. No. 47, pp. 10–12.

218 Rec. Doc. No. 52, p. 3.

219 Rec. Doc. 45-1, pp. 3–4.

Louisiana Civil Code article 1983 provides, “[c]ontracts must
be performed in good faith.” The Louisiana Supreme Court
has stated:

[a]n obligor is in bad faith if he
intentionally and maliciously fails
to perform his obligations. The
jurisprudence has consistently held
that bad faith as used in the context
of La. Civ. Code art. 1997 generally
implies actual or constructive fraud
or a refusal to fulfill contractual
obligations, not an honest mistake as
to actual rights or duties....Courts have
recognized bad faith is more than
mere bad judgment or negligence; it
implies the conscious doing of a wrong
for dishonest or morally questionable

motives. 220

220 Castille v. St. Martin Par. Sch. Bd., 2016-1028 (La.
3/15/17), 218 So. 3d 52, 56–57.

Plaintiff argues that “[t]hese fraudulent statements
[concerning the ENOC contract and Allcorn/Alert Middle
East's ability to pay] were made intentionally to induce
Plaintiff, a Louisiana company, to enter into the agreement

with Alert Middle East ...”. 221  The Court finds plausible
Plaintiff's characterization of the statements as occurring
before the parties allegedly contracted. Thus, by Plaintiff's
allegations, these statements came before the alleged contract
was formed and therefore cannot be the basis for a breach of

the duty to perform in good faith. 222

221 Rec. Doc. 47, p. 11.

222 These allegations are more appropriately
considered in the context of a fraudulent
inducement claim, as Plaintiff alleges below.

Plaintiff also claims that Allcorn/Alert Middle East breached
in bad faith by intentionally choosing not to perform. This
allegation falls short of “maliciously” failing to perform. Even
if Allcorn/Alert Middle East breached the alleged contract,
the simple fact that they did so does not mean they did so
in bad faith. The Court is unwilling to allow the appendage
of the word “malicious” to a breach of contract claim to
establish a cause of action for bad faith breach in the absence
of additional factual allegations that “nudge” the “malicious”
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component across the line from conceivable to plausible. 223

In light of the foregoing, Plaintiff's claims for bad faith breach
of contract are dismissed as to all Defendants.

223 Twombly, 550 U.S. at 570. Especially since La.
Civ. Code. art. 1997 imposes enhanced damages on
obligors in bad faith.

3. Fraud

*18  Turning to Plaintiff's fraud claims, “[t]he elements of
a Louisiana delictual fraud or intentional misrepresentation
cause of action are: (a) a misrepresentation of a material
fact, (b) made with the intent to deceive, and (c) causing

justifiable reliance with resultant injury.” 224  “Fraud is a
misrepresentation or a suppression of the truth made with the
intention either to obtain an unjust advantage for one party or

to cause a loss or inconvenience to the other.” 225

224 Guidry v. U.S. Tobacco Co., 188 F.3d 619, 627
(5th Cir. 1999); Kadlec Med. Ctr. v. Lakeview
Anesthesia Assocs., 527 F.3d 412, 418 (5th Cir.
2008).

225 La. Civ. Code art. 1953.

Plaintiff's fraud claims are subject to the heightened

pleading requirements of Fed. R. Civ. P. 9(b). 226  A
party claiming fraud must “state with particularity the
circumstances constituting fraud or mistake. Malice, intent,
knowledge, and other conditions of a person's mind may

be alleged generally.” 227  “[T]he pleading requirements of
Rule 9(b) may be to some extent relaxed where ... the
facts relating to the alleged fraud are peculiarly within the

perpetrator's knowledge.” 228  “At a minimum, Rule 9(b)
requires allegations of the particulars of time, place, and
contents of the false representations, as well as the identity
of the person making the misrepresentation and what he

obtained thereby.” 229  “Put simply, Rule 9(b) requires the

who, what, when, where, and how to be laid out.” 230

226 Dorsey v. Portfolio Equities, Inc., 540 F.3d 333,
338–39 (5th Cir.2008) (“state-law fraud claims are
subject to the pleading requirements of Rule 9(b)”).

227 Fed. R. Civ. P. 9(b).

228 U.S. ex rel. Willard v. Humana Health Plan of
Texas Inc., 336 F.3d 375, 385 (5th Cir. 2003) (citing
ABC Arbitrage v. Tchuruk, 291 F.3d 336, 350 (5th
Cir.2002)).

229 Benchmark Elecs., Inc. v. J.M. Huber Corp., 343
F.3d 719, 724 (5th Cir.), opinion modified on denial
of reh'g, 355 F.3d 356 (5th Cir. 2003) (cleaned up).

230 Id.

Plaintiff alleges that Allcorn/Alert Middle East made
the following fraudulent statements or intentional
misrepresentations: (1) Allcorn/Alert Middle East had a
contract with ENOC and (2) Allcorn/Alert Middle East would

pay for the equipment. 231

231 This section of Plaintiff's Opposition, like most of
it, is lacking in citations to any authorities, much
less controlling ones.

Plaintiff's claim that Allcorn/Alert Middle East fraudulently
told Plaintiff they had a contract with ENOC fails as
pled. To be sure, Plaintiff identifies no fewer than nine
communications via email and phone on various dates
when Allcorn/Alert Middle East allegedly told Plaintiff that

Allcorn/Alert Middle East had a contract with ENOC. 232

However, Plaintiff offers nothing from which the Court can
draw the reasonable inference that Allcorn/Alert Middle
East did not have a contract with ENOC. In fact, the
only fact-bearing allegation on the issue is a copy of a
signed contract between Allcorn/Alert Middle East and

ENOC—which Plaintiff introduced. 233  Plaintiff asserts that
this illustrates the depths of Allcorn/Alert Middle East's
fraudulent behavior, but offers nothing more than suspicions
and bare allegations to disprove the validity of the contract.
“Conclusory allegations and unwarranted deductions of fact
are not admitted as true, especially when such conclusions
are contradicted by facts disclosed by a document appended

to the complaint. 234  Plaintiff's fraud claim under this theory
must be dismissed.

232 Rec. Doc. No. 47, pp. 12–17.

233 Rec. Doc. No. 38-15, pp. 1–19.

234 Associated Builders, Inc. v. Alabama Power Co.,
505 F.2d 97, 100 (5th Cir. 1974) (internal citations
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omitted); Carter v. Target Corp., 541 F. App'x 413,
417 (5th Cir. 2013).

*19  Plaintiff claims that Allcorn/Alert Middle East's
statements that they intended to perform were fraudulent and
enticed Plaintiff to enter into the alleged contract. This is best
characterized as a claim for fraudulent inducement, which

has the same elements as a basic fraud claim. 235  This claim
differs from the bad faith breach of contract claim dismissed
above in that this claim centers on Allcorn/Alert Middle East's
actions before the parties contracted, rather than Allcorn/Alert
Middle East's actions during the performance of the contract.
Moreover, this claim is consistent with Plaintiff's alternative
theory that Allcorn/Alert Middle East induced Plaintiff to
contract with them in the hopes of leveraging that contract
into one with ENOC, regardless of whether Allcorn/Alert

Middle East accepted the order it placed with Plaintiff. 236

235 A claim for fraudulent inducement is a type of fraud
claim. Both emanate from La. Civ. Code art. 1953,
and the elements are the same. See Davis v. Karl,
No. CIV.A. 10-875, 2010 WL 3312587, at *3 (E.D.
La. Aug. 19, 2010) and the cases cited therein.
Shelton v. Standard/700 Associates, 798 So.2d 60,
64 (La. 2001).

236 Rec. Doc. No. 47, p. 13.

Regarding fraudulent inducement, the Fifth Circuit has
explained that:

[G]enerally, there is no inference of
fraudulent intent not to perform from
the mere fact that a promise made is
subsequently not performed. However,
where substantial nonperformance is
coupled with other probative factors,
such as where only a short time
elapses between the making of the
promise and the refusal to perform
it, and there is no change in the
circumstances, an intent not to perform
when the promise was made may, in
appropriate circumstances, be properly

inferred. 237

“[T]he requisite intent must be coupled with prompt,
substantial nonperformance to demonstrate fraud in the
inducement. It must be shown that the defendant promptly
followed through on its intent not to perform by substantially

failing to carry out its obligations under the contract.” 238

237 U.S. ex rel. Willard v. Humana Health Plan of Texas
Inc., 336 F.3d 375, 386 (5th Cir.2003) (cleaned up).

238 Id.

Defendants argue that this claim is merely one for breach of

contract and not cognizable as a fraud action. 239  Plaintiff
merely distinguishes the cases Defendants cite without

providing further support for its own argument. 240

239 Rec. Doc. No 45-1, p. 5; Rec. Doc. No. 52, p. 3.

240 Rec. Doc. No. 47, pp. 17–18.

Plaintiff's theory and the facts of this case make this a close
call. A fraud claim cannot piggyback on a breach of contract
claim solely based on an allegation that the alleged contract-
breaker never intended to perform; that was Plaintiff's bad
faith breach of contract theory. Plaintiff's theory here is
slightly different. Here, Plaintiff alleges that Allcorn/Alert
Middle East convinced Plaintiff to contract with them based
on fraudulent promises of intent to perform. Further, Plaintiff
alleges the “plus factors” that the Fifth Circuit has stated
support an actionable fraudulent inducement claim in this
context.

First, Allcorn/Alert Middle East's nonperformance was
prompt. It is difficult to place exactly when Allcorn/Alert
Middle East allegedly breached, but they sent a payment
timeline on December 7, 2018 that provided for payment

to Plaintiff on December 17. 241  Allcorn/Alert Middle East
confirmed the validity of the invoices on December 17, and
the situation deteriorated from there, eventually culminating
in Plaintiff's counsel sending Defendants a demand letter on

April 4, 2019. 242

241 Rec. Doc. No. 38-1, p. 20.

242 Rec. Doc. No. 38-2, p. 6; Rec. Doc. No. 38-9, p.
1–3.
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Second, Allcorn/Alert Middle East's nonperformance was
more than “substantial”—it was total. Their only obligation
was to pay under the alleged contract, and they failed to do so.

*20  Third, the Fifth Circuit has stated that, in this context,

a lack of a change in circumstances is important. 243  Plaintiff
asserts ad nauseum that Allcorn/Alert Middle East backed out
of the contract because Allcorn/Alert Middle East's contract
with ENOC either fell through or never existed, but Plaintiff

provides no factual bases for these claims. 244  Defendants, for
their part, provide no explanation why Allcorn/Alert Middle
East backed out of the order. There are simply no allegations
to suggest that there was a change in circumstances between
December 2018 and April 2019 that could explain Allcorn/
Alert Middle East backing out of the alleged contract. Under
the applicable precedent, this leads to the inference that
Allcorn/Alert Middle East never intended to perform, as

Plaintiff alleges. 245  Of course, were either party to introduce
evidence that supports Plaintiff's claims as to the ENOC
contract, there would be a change in circumstances that would
considerably weaken that inference.

243 U.S. ex rel. Willard v. Humana Health Plan of Texas
Inc., 336 F.3d 375, 386 (5th Cir. 2003).

244 Which is why Plaintiff's other fraud theory failed.

245 U.S. ex rel. Willard v. Humana Health Plan of Texas
Inc., 336 F.3d 375 at 386.

The Court is mindful of the procedural posture of this case. All
reasonable inferences must be drawn in favor of the Plaintiff,
and the Plaintiff's version of the facts is accepted as true unless
entirely unsubstantiated. Plaintiff has alleged that Allcorn/
Alert Middle East told Plaintiff that they would perform under
a contract, then entirely failed to do so within a short period of
time. Because of Plaintiff's complete failure to set forth more
than conclusory allegations regarding the ENOC contract,
there is no basis to conclude that there was a change of
circumstances that would justify Allcorn/Alert Middle East's
alleged breach. Reading the facts and law generously, the
Court finds it plausible that Allcorn/Alert Middle East never
intended to perform.

Because it is plausible that if Allcorn/Alert Middle East never
intended to perform, representations that they would perform
were misrepresentations. The last prong of the fraudulent
inducement claim is detrimental reliance, and Plaintiff alleges
that it relied on these misrepresentations by contracting

with Allcorn/Alert Middle East and producing the equipment

Allcorn/Alert Middle East allegedly ordered. 246

246 Rec. Doc. No. 38, p. 37; Rec. Doc. No. 38-8, p. 1.

Plaintiff's allegations satisfy the “bare minimum” of Fed.
R. Civ. P. 9(b). Plaintiff alleges that Allcorn/Alert Middle
East made the misrepresentations regarding intent to perform
via email and phone throughout December 2018 and into

2019, 247  and that the reason for doing so was to induce
Plaintiff to enter into a contract with Allcorn/Alert Middle

East and build the equipment for them. 248  “Malice, intent,
knowledge, and other conditions of a person's mind may
be alleged generally,” and Plaintiff makes the requisite

allegations. 249  As such, Plaintiff's fraud theory based
on Allcorn/Alert Middle East telling Plaintiff they would
perform survives the Motion.

247 Rec. Doc. No. 38, pp. 15–18; Rec. Doc. No. 38-1,
pp. 4, 20–24, 26–27; Rec. Doc. No. 38-2, pp. 6–7.;
Rec. Doc. No. 38-3, pp. 15–16.

248 Rec. Doc. No. 38-11, pp. 3–4; Rec. Doc. No. 38-8,
p. 1.

249 Fed. R. Civ. P. 9(b).

4. LUTPA 250

250 La. R.S. § 51:1401 et seq.

Plaintiff claims that Defendants violated the LUTPA. Plaintiff
asserts that it has standing under the LUTPA as a result of the
Louisiana Supreme Court's “holding” in Cheramie Services,

Inc. v. Shell Deepwater Production, Inc. 251  However, only
three out of seven justices joined the portion of the opinion
that addressed LUPTA standing; as such, Cheramie is not

binding. 252  While the Court will assume for the purposes
of this Ruling that the plurality opinion in Cheramie and
subsequent state appellate and federal district court decisions
reflect the current state of Louisiana law, some courts have

held the opposite. 253

251 Rec. Doc. No. 47, p. 19; 2009-1633 (La. 4/23/10),
35 So.3d 1053.

EXHIBIT GG - PAGE 421
WESTLAW 

Case 2:19-ap-01383-SK    Doc 305-1    Filed 07/09/21    Entered 07/09/21 10:48:30    Desc
Appendix     Page 421 of 446



US Fire Pump Company, LLC v. Alert Disaster Control (Middle East) Ltd., Slip Copy (2021)
2021 WL 296073

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 22

252 See Chaney v. Travelers Ins. Co., 249 So. 2d 181,
184 (La. 1971) (holding that Louisiana courts of
appeals are not bound by opinion of Louisiana
Supreme Court not joined by a majority of the
justices).

253 Doctor's Hosp. of Slidell, LLC v. United
HealthCare Ins. Co., No. CV 10-3862, 2011 WL
13213620, at *7 (E.D. La. Apr. 27, 2011) (declining
to apply Cheramie and instead relying on Turbos
de Acero de Mexico, S.A. v. American International
Investment Corp., 292 F.3d 471, 480 (5th Cir. 2002)
which held the opposite); Swoboda v. Manders, No.
CV 14-19-SCR, 2015 WL 8493988, at *2 (M.D.
La. Dec. 9, 2015), on reconsideration, No. CV
14-19-EWD, 2016 WL 1611477 (M.D. La. Apr.
21, 2016) (holding the same, then reversing on
reconsideration).

*21  In many ways, the foregoing fraud analysis obviates
the need for a deep dive into the LUTPA. The parties frame
the LUTPA argument the same way as the fraud argument;
Defendants argue that Fed. R. Civ. P. 9(b) is not satisfied
and that the lack of “actionable fraud” forecloses Plaintiff's

LUTPA claim. 254  Plaintiff rehashes its arguments in favor of

a determination that its fraud claims are plausible. 255

254 Rec. Doc. No. 52, p. 4.

255 Rec. Doc. No. 47, pp. 19–20. Plaintiff primarily
relies on an erroneously labeled “Fifth Circuit”
case, Andretti Sports Marketing Louisiana, LLC
v. Nola Motorsports Host Committee, Inc, which
was actually an Eastern District of Louisiana case.
Andretti Sports Mktg. Louisiana, LLC v. Nola
Motorsports Host Comm., Inc., 147 F. Supp. 3d
537, 570 (E.D. La. 2015).

A majority of the Cheramie court agreed:

Louisiana Revised Statutes § 51:1405(A) [ (the LUTPA) ]
prohibits any ‘unfair or deceptive acts or practices in the
conduct of any trade or commerce ....’ It has been left to the
courts to decide, on a case-by-case basis, what conduct falls
within the statute's prohibition...The courts have repeatedly
held that, under this statute, the plaintiff must show
the alleged conduct “offends established public policy
and ... is immoral, unethical, oppressive, unscrupulous, or

substantially injurious. 256

256 Cheramie Servs., Inc. v. Shell Deepwater Prod.,
Inc., 2009-1633 (La. 4/23/10), 35 So. 3d 1053,
1059–1060.

Plaintiff's claim that Allcorn/Alert Middle East defrauded
them by stating that they had a contract with ENOC fails for
the same reasons as above. Plaintiff offers nothing more than
conclusory allegations to suggest that Allcorn/Alert Middle
East did not have a contract with ENOC. In fact, Allcorn/
Alert Middle East's assertions that there was a contract are
buttressed by Plaintiff's introduction of a signed contract
between Allcorn/Alert Middle East and ENOC into the

record. 257  Plaintiff's LUTPA claim under this theory fails
and is dismissed.

257 Rec. Doc. No. 38-15, pp. 1–19.

Plaintiff's other LUTPA theory is based on the same facts as
its fraud in the inducement claim so the preceding analysis is
dispositive. Plaintiff has sufficiently alleged that Alert Middle
East/Allcorn never intended to perform and that its statements
to the contrary were fraudulent. Plaintiff has thus alleged
an “element of fraud, misrepresentation, deception or other
unethical conduct” sufficient to state a claim for relief under

the LUTPA. 258  Defendants' Motion is denied as to this theory
of recovery under the LUTPA.

258 Cheramie Servs., Inc. v. Shell Deepwater Prod.,
Inc., 2009-1633 (La. 4/23/10), 35 So. 3d 1053,
1059–1060 (quoting Dufau v. Creole Engineering,
Inc., 465 So.2d 752, 758 (La. App. 5 Cir.), writ
denied, 468 So.2d 1207 (La.1985)).

5. Suit on an Open Account

Plaintiff argues that it has adequately pled a suit on an
open account under La. R.S. § 2871, and as such is entitled

to attorney's fees if its suit is successful. 259  Defendants
argue that this is not a suit on an open account because an
open account “requires ‘a line of credit [ ] running and is
open to future modification because of the expectations of
prospective business dealings [where s]ervices are recurrently

granted over a period of time.’ ” 260  Plaintiffs cite the
Louisiana Supreme Court's decision in Frey Plumbing
Co., Inc. v. Foster for the proposition that “ ‘La. R.S.

9:2781(D) 261  must be applied as written. Under a plain
reading of that statute, there is no requirement that there
must be one or more transactions between the parties, nor

EXHIBIT GG - PAGE 422
WESTLAW 

Case 2:19-ap-01383-SK    Doc 305-1    Filed 07/09/21    Entered 07/09/21 10:48:30    Desc
Appendix     Page 422 of 446



US Fire Pump Company, LLC v. Alert Disaster Control (Middle East) Ltd., Slip Copy (2021)
2021 WL 296073

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 23

is there any requirement that the parties must anticipate

future transactions.’ ” 262  Plaintiffs point out that Flavor-Pic
Tomato, quoted by Defendants, relies on a pre-Frey Louisiana

court of appeal case. 263

259 Rec. Doc. No. 47, pp. 21–23.

260 Rec. Doc. No. 45-1, pp. 7–8 (quoting Flavor-Pic
Tomoato Co., Inc. v. Gambino, 2016 WL 1268359
(E.D. La. March 31, 2016).

261 Providing the definition of an open account. La.
R.S. 9:2781(D) defines an open account as “any
account for which a part or all of the balance
is past due, whether or not the account reflects
one or more transactions and whether or not at
the time of contracting the parties expected future
transactions.”

262 Rec. Doc. No. 47, p. 21 (quoting 2007-1091 (La.
2/26/08); 996 So.2d 969).

263 Rec. Doc. No. 47, pp. 21–22.

*22  An examination of Frey informs the analysis. In Frey,
the appellate court below held that the plaintiff-plumber's
work order was not an open account because either (1)
there was only one transaction between the parties and
no inclination they intended more or, alternatively, (2) the
work order for plumbing services did not fall within the
definition of a professional services contract for the purposes

of the statute. 264  The Louisiana Supreme Court addressed
both arguments with the plain language of the statute,
which does not require multiple transactions, anticipated
future transactions, or that the account be for professional

services. 265  The court's conclusion that “La. R.S. 9:2781(D)
must be applied as written” must be read in context.

264 Frey Plumbing Co. v. Foster, 2007-1091 (La.
2/26/08), 996 So. 2d 969, 972–73.

265 Id. “In summary, we conclude La. R.S. 9:2781(D)
must be applied as written. Under a plain reading of
that statute, there is no requirement that there must
be one or more transactions between the parties,
nor is there any requirement that the parties must
anticipate future transactions. To the extent the
prior case law has imposed any requirements which

are inconsistent with the clear language of La. R.S.
9:2781(D), those cases are overruled.” Id.

The majority of Louisiana courts to examine the issue, both
federal and state, have concluded that Frey did not create a

right to attorney's fees for every breach of contract action. 266

Rather, while Frey overruled prior case law that required
multiple transactions and/or that the parties anticipate future
transactions, it did not affect the basic distinction between an

action on an open account and an action on a contract. 267  An
open account is characterized by an indeterminacy of a term,

especially total price. 268

266 Cong. Square Ltd. P'ship v. Polk, No. CIV.A.
10-317, 2011 WL 837144, at *4–5 (E.D. La. Mar. 4,
2011); Shamrock Mgmt., LLC v. GOM Fabricators,
LLC, 2018-0491 (La. App. 1 Cir. 7/10/19), writ
denied, 2019-01255 (La. 10/21/19), 280 So. 3d
1171; Wood Materials LLC v. Berkley Ins. Co.,
No. CV 17-10955, 2018 WL 560473, at *3 (E.D.
La. Jan. 24, 2018); Doerle Food Servs., L.L.C. v.
River Valley Foods, L.L.C., 52,601 (La. App. 2 Cir.
5/22/19), 273 So. 3d 656, 662, reh'g denied (June
20, 2019), writ denied, 2019-01188 (La. 10/15/19),
280 So. 3d 602.

267 Cong. Square Ltd. P'ship, 2011 WL 837144, at *4–
5; Shamrock Mgmt., LLC, 280 So. 3d at 1171; Wood
Materials LLC, 2018 WL 560473, at *3; Doerle
Food Servs., L.L.C, 273 So. 3d at 662.

268 Cong. Square Ltd. P'ship, 2011 WL 837144, at *4–
5; Shamrock Mgmt., LLC, 280 So. 3d at 1171; Wood
Materials LLC, 2018 WL 560473, at *3; Doerle
Food Servs., L.L.C, 273 So. 3d at 662.

Plaintiff argues that an open account exists because
Defendants purported to seek a long-term business
relationship, Defendants ordered multiple items over several

days, and Plaintiff created multiple invoices. 269  These
allegations are not sufficient to allege that the account
between the parties was an open account. The defining
characteristic of an open account, indeterminacy of total
price, is absent as is evidenced by the invoices, quotes, and
proposals attached to the Amended Complaint. Moreover,
there is no indeterminacy as to any of the terms of the
alleged contracts based on the invoices, quotes, and proposals.
Plaintiff has failed to allege that this is a suit on an open
account, so the claim is dismissed.
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269 Rec. Doc. No. 47, pp. 21–22.

Plaintiff alleges that Alert Middle East is liable for the
actions of Allcorn/Alert Middle East under a single business

enterprise theory. 270  Defendants argue that Plaintiff's

required showing is under foreign law. 271  Defendants are
correct.

270 Rec. Doc. No. 47, pp. 23–25.

271 Rec. Doc. No. 44-1, p. 13.

*23  The Fifth Circuit has held that under Louisiana law the
state of incorporation governs the determination of whether

to pierce the corporate veil. 272  It follows that either Cyprus
(Alert Middle East's state of incorporation) or Singapore law
(Alert Asia's) controls the analysis. The parties have not
provided the Court with the resources necessary for it to rule
based on foreign law. Thus, the Court orders supplemental
briefing on the choice of law issue and the application
of Singapore or Cyprus law, as appropriate, to the single
business enterprise theory.

272 Patin v. Thoroughbred Power Boats Inc., 294 F.3d
640, 647 (5th Cir. 2002).

Defendants also seek to dismiss Plaintiff's request of specific

performance as a remedy; 273  Plaintiff opposes. 274  In terms
of both procedure and discovery, this case is in its infancy,

and the Court will defer ruling on remedies until the parties
have further developed the facts.

273 Rec. Doc. No. 45-1, pp. 8–9.

274 Rec. Doc. No. 47, pp. 22–24.

III. CONCLUSION
For the reasons set forth above, Defendants' Motion to

Dismiss 275  under Rule 12(b)(2) and Rule 12(b)(5) is

DENIED. Defendants' Partial Motion to Dismiss 276  under
Rule 12(b)(6) is GRANTED in part and DENIED in part. The
Court requests supplemental briefing on: (1) what country's
law controls the single business enterprise theory issue, and
(2) the application of that law to the facts of this case.
Defendants shall have 20 days from the date of this Ruling
to address these arguments. Plaintiff will have 10 days from
the filing of Defendants' supplemental brief to respond. The
Parties will attach as exhibits every document referenced
therein.

275 Rec. Doc. No. 44.

276 Rec. Doc. No. 45.

IT IS SO ORDERED.

All Citations

Slip Copy, 2021 WL 296073

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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2014 WL 12564095
Only the Westlaw citation is currently available.

United States District Court, C.D. California.

US PHILIPS CORPORATION
v.

KXD TECHNOLOGY, INC., et al.

CV 05-08953 DMG (PLAx)
|

Filed 06/24/2014

Attorneys and Law Firms

Anthony M. Keats, Stubbs Alderton and Markiles LLP,
Jeffrey K. Joyner, Greenberg Traurig LLP, Santa Monica,
CA, David K. Caplan, Kilpatrick Townsend & Stockton
LLP, Beverly Hills, CA, Robert W. Pitts, Law Office of
Robert W. Pitts, Irvine, CA, Samuel L. Alberstadt, Fox
Rothschild LLP, Los Angeles, CA, Sean A. Okeefe, Okeefe
and Associates Law Corporation, Newport Beach, CA, for US
Philips Corporation.

Anton Nasri Handal, Gabriel G. Hedrick, Pamela C. Chalk,
Handal and Associates, San Diego, CA, for KXD Technology,
Inc., et al.

Proceedings: IN CHAMBERS—ORDER RE REMAND
FROM NINTH CIRCUIT AND PLAINTIFF'S
MOTION FOR CONTEMPT [Doc. ## 532, 456]

DOLLY M. GEE, UNITED STATES DISTRICT JUDGE

*1  This matter comes before the Court on remand from the
Ninth Circuit. [Doc. ## 512, 532.] On December 5, 2013, the
Court held a hearing on the matter. Thereafter, the Court took
the matter under submission pending the exhaustion of the
parties' alternative dispute resolution efforts. For the reasons
discussed below, Plaintiff's Motion for Contempt [Doc. # 456]
is GRANTED in part and DENIED in part.

I.

PROCEDURAL BACKGROUND

A. Initial District Court Proceedings

On December 27, 2005, Plaintiff U.S. Philips Corporation
(“Philips”) filed a patent infringement action against
Defendant KXD Technology and its affiliates (“KXD”).
[Doc. # 1.] Philips sought to enforce its “DVD+ReWritable
& Design” trademark. (Supplemental Declaration of Sean
O'Keefe, Exh. 42 at Philips 320 [Doc. # 528]; Declaration of
Sean O'Keefe, Exh. 4 at Philips 18 [Doc. # 518].)

1. Temporary Restraining Order
On July 31, 2007, Hon. Edward Rafeedie, the United
States District Judge then presiding, found that KXD was
liquidating and concealing its assets, and granted Philips a
Temporary Restraining Order (“TRO”). [Doc. # 304.] The
TRO prohibited “all persons ... in possession or control of
KXD's assets from [d]irectly or indirectly transferring ...
concealing, secreting, distributing, disposing of, shipping in
any way or otherwise hiding asserts and making [assets]
unavailable to [Philips].” [Doc. # 304.] The Court issued
an amended TRO on August 3, 2007. [Doc. # 308.] It also
set an August 27, 2007 hearing for Philips' application for
a preliminary injunction. [Doc. # 308.] At the August 27
hearing, the Court took the pending motions for default
judgment and a preliminary injunction under submission.
[Doc. # 323.]

The July 31, 2007 and August 3, 2007 TROs were not issued
with notice. (Philips' Brief on the Issue of the Expiration Date
of the TRO at 1 n.1 [Doc. # 540].) Under the version of
Federal Rule of Civil Procedure Rule 65 in effect in 2007,
an unnoticed TRO expired ten days after issuance, excluding
weekends. Fed. R. Civ. P. 65(b) (2007) (amended 2009); Fed.
R. Civ. P. 6 (2007) (“When the period of time prescribed or
allowed is less than 11 days, intermediate Saturdays, Sundays,

and legal holidays shall be excluded in the computation.”). 1

Thus, the August 3, 2007 TRO would have expired on August
17, 2007.

1 The version of Federal Rule of Civil Procedure
65(b) in effect in 2007 states in relevant part:

Every temporary restraining order granted
without notice ... shall expire by its terms within
such time after entry, not to exceed 10 days, as
the court fixes, unless within the time so fixed
the order, for good cause shown, is extended for
a like period or unless the party against whom the
order is directed consents that it may be extended
for a longer period. The reasons for the extension
shall be entered of record.
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Fed. R. Civ. P. 65(b).

There is no evidence that the TRO was extended beyond the
ten-day period under Rule 65. Philips argues that because
the August 3, 2007 TRO sets a hearing for August 27, 2007,
at which point the preliminary injunction was taken under
submission, the TRO was implicitly extended. Philips also
asserts that because Defendants never paid a prejudgment
bond, the TRO never expired. The relevant part of the TRO
states:

*2  Plaintiff filed an ex parte
application to impose an $80
million dollar prejudgment security
bond on Defendants and to freeze
Defendants' assets until they post
the bond. Good cause having been
shown, the Court hereby GRANTS
Plaintiff's ex parte application
and ORDERS ... [an] [a]sset
[f]reeze [u]ntil Defendants post this
prejudgment bond....

(O'Keefe Decl. ¶ 4, Exh. 3 Philips 000012-13.) The TRO by
its terms, however, does not state that the standard ten-day
period is extended. Nor is there any authority allowing a TRO
to be extended indefinitely until a prejudgment bond is posted
—certainly not without the consent of the opposing party and
the reasons for the extension “entered of record.” [Doc. ##
304, 308.]

2. Preliminary Injunction and Default Judgment
On September 17, 2007, the Court entered a default judgment
in Philips' favor. [Doc. # 358.] The default judgment
permanently enjoined KXD and those acting in concert
with it from “further infringement of Plaintiff's patents-in-
suit.” [Doc. # 358.]

That same day, the Court also entered a preliminary injunction
that, like the TRO, froze KXD's assets, but it only applied to
the KXD Defendants and purported to last until Defendants
posted a prejudgment bond. [Doc. # 359.] Because the
default judgment, entered the same day as the preliminary
injunction, disposed of the case, the Ninth Circuit held that
the preliminary injunction was dissolved the same day it was
entered. U.S. Philips Corp. v. KBC Bank N.V. (“Philips I”),
590 F.3d 1091, 1094 (9th Cir. 2010).

On March 31, 2008, KBC Bank, a non-party, intervened and
filed a Motion to Modify the Asset Freeze Order. [Doc. # 384.]
While the TRO was in place, KXD maintained bank accounts
at the United States and Singapore locations of KBC Bank and
funds were transferred into those accounts. In the Motion to
Modify, KBC claimed a right to the transferred funds. [Doc.
# 384.] The district court, Hon. Manuel L. Real presiding,
granted the Motion to Modify on April 28, 2008, holding that
KBC could retain the funds to setoff KXD's debt. [Doc. ##
417, 422.] On July 8, 2008, the Court denied Philips' motion
to reconsider. [Doc. # 440.] Philips filed an appeal on August
6, 2008. [Doc. # 441.] It does not appear that Philips requested
a stay to prevent KBC from offsetting the funds during the
appeal.

B. First Appeal to the Ninth Circuit and Remand
In January 2010, the Ninth Circuit held that the default
judgment dissolved the preliminary injunction, and thus there
was no order to be modified by the district court in response
to KBC's Motion to Modify Asset Freeze Order. Philips I,
590 F.3d at 1095. It vacated the district court's modification
order and remanded, noting that both parties had a claim to
the funds, “Philips as a judgment creditor, and KBC Bank as
a lender.” Id. at 1094-95. The Court “decline[d] to determine
whose claim [was] superior ... because material issues of fact
remain unanswered.” Id. The Court described those issues as
follows:

These issues include: (1) when KBC
Bank first had notice of the TRO,
(2) whether Philips has properly
executed its judgment in regard to
the funds, (3) what jurisdiction the
funds were transferred from, (4)
what jurisdiction the funds were
transferred to, (5) who transferred
the funds, (6) which Defendant's
account received the funds, (7)
the respective rights of the KXD
Defendants to funds deposited in
the KBC Bank accounts in question,
and (8) possibly other facts we do
not list here, but that the parties
or the district court may view as
relevant on remand.
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*3  Id. at n.4. The Court also explained that its holding did not
“affect Philips' continuing ability to seek damages, through
contempt proceedings, for any violations of the TRO and
preliminary injunction that may have occurred while those
orders were in effect.” Id. at n.3.

On remand, Philips moved for an order to show cause why
KBC should not be held in contempt for violating the TRO.
[Doc. # 456.] The district court denied the motion [Doc. ##
462, 463, 466], holding KBC was not in contempt because it
had a superior right to the funds. [Doc. # 466.]

C. Second Appeal to the Ninth Circuit and Remand
Philips appealed the denial of its motion for contempt on May
29, 2010. [Doc. # 464.] The Ninth Circuit held that the district
court did not abuse its discretion in denying Philips' contempt
motion regarding KBC's actions in receiving and freezing
the funds. U.S. Philips Corp. v. KBC Bank N.V. (“Phillips
II”), 466 Fed.Appx. 601, 603 (9th Cir. 2012). But it held
that the district court had erred by concluding—without an
evidentiary hearing—that KBC had a superior right to the
funds. Id. The Ninth Circuit remanded, because “the district
court failed to conduct an evidentiary hearing and because
the record is devoid of any evidence that would support the
district court's finding that KBC Bank holds rights superior to
those of Philips.” Id.

On remand, the district court scheduled an evidentiary
hearing, but subsequently granted KBC's motion to vacate the
hearing [Doc. # 503], reasoning that there were no longer any
pending motions. See In re U.S. Philips Corp. (“Philips III”),
526 Fed.Appx. 728, 732 (9th Cir. 2013).

D. Third Appeal to the Ninth Circuit and Remand
Philips appealed the district court's decision to vacate the
evidentiary hearing. The Ninth Circuit reversed, holding that
Philips II did not fully resolve Philips' contempt motion. Id.
at 732-33. The Court explained:

Philips II explicitly left open the
question of whether KBC Bank was
in contempt when it attempted to
retain the funds. If KBC Bank's
rights to the transferred funds are
not superior to those of Philips, then
retaining those funds violated the

TRO and PI, which prohibited KBC
Bank from making unavailable to
Philips any funds covered by the
injunction.

Id. at 733 (internal quotation marks, citations, and alterations
omitted) (emphasis added). The Court remanded again “so
that Philips's motion for an order to show cause why KBC
Bank should not be held in contempt can be fully resolved.”
Id.

After supplemental briefing [Doc. # 512], this Court set
a discovery schedule and the parties conducted discovery.
[Doc. # 514.] On August 18, 2013, the parties filed a joint
status report indicating that KBC had responded to Philips'
discovery requests. [Doc. # 515.] After briefing by both
sides, the Court held an evidentiary hearing on December
5, 2013. [Doc. # 539.] At the hearing, the Court ordered
supplemental briefing and that the parties meet and confer
regarding mediation. [Doc. # 539.] On March 21, 2014, the
parties filed a joint status report stating that their attempts at
settlement were unsuccessful. [Doc. # 553.]

II.

MATERIAL FACTS

A. Material Facts Identified by the Ninth Circuit
The parties have stipulated to the following issues, identified
by the Ninth Circuit as relevant:

*4  1. KBC in Los Angeles first had notice of the TRO on

August 1, 2007. 2  KBC Singapore received a copy of the
TRO on August 2, 2007.

2. Philips recorded the September 17, 2007 Default
Judgment with the California Secretary of State,
conducted a judgment debtor exam under California law,
and recorded UCC-1 filings in California and in the
District of Columbia. Philips did not serve a notice of
levy or a writ of execution on KBC Singapore or KBC
NY.

3. The funds were transferred to KBC from accounts in the
United States, specifically from various bank accounts
in New York and California.
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4. All of the funds, with the exception of $332,470.23,
were transferred to KBC Singapore. The remaining
$332,470.23 was transferred to and frozen by KBC NY.

5. Three different entities transferred the funds: (a) LG
North America Inc. transferred $1,560,405 to KBC; (b)
Thomson Sales Europe S.A. transferred $312,855.23 to
KBC; (c) Citibank NY transferred $299,285 to KBC,
which was originally wired from KXD's account at
KBC Bank. This constitutes a total of $2,172,545.23 in

contention. 3

6. The funds transferred to KBC Singapore were deposited
into an account in the name of “KXD Digital
Entertainment LTD.” The funds transferred to KBC New
York were “frozen in a suspense account.”

[Doc. # 526]

2 The parties' stipulation states that KBC Los
Angeles first had notice of the TRO on August 1,
2013. The Court finds this to be a typographical
error, given that the TRO was issued in July 2007.

3 At the hearing, the parties stipulated that the
total amount in controversy is $2,172,545.23, as
provided in stipulated fact number five. [Doc. #
526.] The parties were unable to direct the Court
to the records verifying that each of the individual
transactions total this amount, and the Court's own
review of the evidentiary record was inconclusive.
Accordingly, as the Court stated on the record at the
hearing, it accepts the parties' stipulation as to the
amount at issue.

B. Other Material Facts

1. The October 23, 2006 Agreements
On October 23, 2006, KXD Digital Entertainment LTD and
KBC's Singapore Branch entered into a loan agreement in
relation to a trade receivables facility of up to $12,000,000

(“Loan Agreement.”) 4  (Declaration of How Seen Tiat ¶ 2,
Exh. 1 [Doc. # 525-2].) The KBC credit line provided KXD
Digital with cash advances based on the value of its trade
receivables. (Id.) The trade receivables covered by the Loan
Agreement were the open accounts owed to KXD Digital
and its related entities by its customers listed in the Loan
Agreement. (Id. ¶ 3, Exh. 1.) Pursuant to the Loan Agreement,
the receivables from the identified customers, including LG

North America and Thomson Sales, were to be routed to KXD
through its accounts at KBC Singapore. (Id. at Schedule 4.)

4 Philips makes numerous objections to the How
Declaration based on relevance and hearsay.
(Objection of U.S. Philips Corporation to
Declaration of How Seen Tiat [Doc. # 529].)
The Court considers only those facts in the How
Declaration it deems material to the disposition
of this Motion, and to the extent it relies upon
facts Philips argues are irrelevant, those objections
are overruled. As the Court stated at the hearing,
Philips' hearsay objections are overruled to the
extent that they are based upon references to the
various agreements discussed in this Order, all
of which are attached to the How Declaration,
authenticated, and offered as operative facts.

*5  Under Section 13.2 of the Loan Agreement, KBC was
entitled to a right to set off KXD's debts from the receivables
credit line, using funds it received for KXD Digital's accounts:

The Bank may without notice to the
Borrower combine, consolidate, or
merge all or any of the Borrower's
accounts with, and liabilities to, the
Bank and may set off or transfer
any sum standing to the credit of
any such accounts ... in or towards
satisfaction of any of the Borrower's
liabilities to the Bank under this
Agreement....

(How Decl. ¶ 6. Exh. 1 at p. 27, § 13.2.)

That same day, “Shenzhen KXD” provided KBC a Deed of
Assignments of Receivables (“Deed”). (How Decl. ¶ 4, Exh.
2 [Doc. # 525-2].) The Deed assigns to KBC Singapore all
monies and receivables due to KXD for the sale of its products

from various customers. 5  (How Decl. ¶ 4, Exhs. 2 and 3.)

5 LG North America and Thomson Sales were each
provided with a “Notice of Assignment” dated
October 23, 2006 from KXD, stating that it had
assigned to KBC Singapore all rights, title, and
benefits, and interest in ... monies payable by you
to us under the Contract.” (How Decl. ¶ 5, Exh. 3.)
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The Notices also informed LG North America and
Thomson Sales that “all payments and repayments
required to be made by you under the Contract are
forthwith to be paid to the following account ...
[named] KXD Digital Entertainment Limited [at]
KBC Bank N.V. Singapore Branch.” (Id.)

On October 23, 2006, KBC Singapore and KXD Digital,
the KXD entity which the parties stipulate held the account
at KBC Singapore to which the funds were transferred,
also signed a “Charge of Cash and Security Agreement,”
providing KBC Bank Singapore the following:

HEREBY CHARGE BY WAY OF FIRST FIXED
CHARGE in favour of the Bank all moneys (hereinafter
called the “Deposits”) in any currency now or at any time
hereafter standing to the credit of all deposit account(s)
or of such other account(s) of the Depositor, held in the
name of the Depositor, with any of the branches of the
Bank anywhere in the world ... which are now or shall at
any time be or become due, owing, payable or incurred to
the Bank by the Depositor on any account whatsoever ...
(such obligations and liabilities of the Depositor shall
hereinafter be called the “Secured Obligations”)....

[T]the security hereby created shall be a continuing
security for the secured obligations and shall continue
to be valid and binding for all purposes notwithstanding
any intermediate payments or settlement of any account
of the Depositor ... and shall extend to cover all or any
sum or sums of money which shall for the time being
constitute the balance due for the Depositor to the Bank
on any account or otherwise.

(How Decl. ¶ 7, Exh. 4.)

2. KBC's Actions After Receiving Notice of the TROs
Counsel for KBC admitted at oral argument that, while the
TRO was pending, KBC Singapore used funds in KXD
Digital's account to offset KXD's outstanding debt to KBC.
(See also O'Keefe Decl. ¶ 4, Exh. 16 at Philips 171 (Internal
KBC memo dated August 6, 2007 indicating that it had
received notice of the TRO, it had already “offset” funds, and
“recommending” further “offset of funds in [KXD's] current
account against loan outstanding”)); O'Keefe Decl. ¶ 4, Exh.
16 at Philips 173-74 (“Call Report and Action Plan” dated
August 7, 2007, stating that “KBCSI has already utilized
their funds of about US $1.6min to offset the loan amount.”).
The $332,470.23 that was transferred to KBC New York was
frozen and was not offset by KBC until after Judge Real's

decision on the Motion to Modify in April 2008. 6  (How Decl.
¶¶ 15-19; 26.)

6 Philips argues that the statement in the How
Declaration that the funds at KBC New York were
not offset until after the ruling on the Motion
to Modify lacks foundation because KBC never
produced documents from its New York Branch.
(Objection of U.S. Philips ¶ 26.) Philips presents
no evidence, however, that KBC New York did
anything other than freeze the funds until after
the ruling. Moreover, Philips does not object to
the portion of the How Declaration asserting that
documents were produced by KBC New York.
(How Decl. ¶ 23, Exh. 12.)

*6  On August 6, 2007, KBC informed KXD that it was
terminating their relationship. (How Decl. ¶ 21, Exh. 10.)
KBC subsequently filed a lawsuit against KXD to recoup the
legal fees and expenses incurred by KBC as a result of the
TRO. (Id. Exh. 11.)

In September and October 2007, in response to subpoenas by
Philips, KBC New York produced 133 pages of documents
and KBC Singapore produced 141 pages of documents
relating to the funds transferred to KXD's accounts at KBC
Singapore and New York. (How Decl. ¶ 23, Exhs. 12-13.) On
October 18, 2007, KBC wrote to Philips asserting its superior
right to the transferred funds. (Id. ¶ 24.) The parties were
unable to resolve who had a superior right to the funds on
their own. (Id. ¶ 25.) Thus, on March 31, 2008, KBC filed a
Motion to Modify the Asset Freeze Order, asserting superior
rights to the funds. [Doc. # 384.]

3. Transfers to KXD's Accounts at KBC Singapore
and New York

The following nine transfers were made into KXD accounts
at various KBC Banks on or after the date that KBC received
notice of the TRO:

KBC Singapore

● August 2, 2007 transfer to KBC Singapore from
Thomson Sales in the amount of $69,525. (Declaration
of How Seen Tiat ¶ 12, Exh. 8.)

● August 3, 2007 transfer to KBC Singapore from LG
North America in the amount of $1,246,880. (Id. ¶ 13,
Exh. 8.)
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● August 3, 2007 transfer to KBC Singapore from LG
North America in the amount of $224,385. (Id. ¶ 14, Exh.
8.)

KBC New York 7

● August 8, 2007 transfer to KBC New York from
Thomson Sales in the amount of $150,000.00. (Id. ¶ 15,
Exh. 9.)

● August 9, 2007 transfer to KBC New York from
Thomson Sales in the amount of $90,000. (Id. ¶ 16, Exh.
9.)

● August 10, 2007 transfer to KBC New York from
Thomson Sales in the amount of $130. (Id. ¶ 17, Exh. 9.)

● August 21, 2007 transfer to KBC New York from
Thomson Sales in the amount of $3,200.23. (Id. ¶ 18,
Exh. 9.)

September 6, 2007 transfer to KBC New York from LG
North America in the amount of $89,140. (Id. ¶ 19, Exh. 9.)

7 Although the parties stipulated that KBC Los
Angeles received notice of the TRO on August 1,
2007 and KBC Singapore on August 2, 2007, the
parties do not address or provide evidence of when
KBC New York received notice of the TRO.

Citibank Transfer to KBC Singapore
Philips also points to a ninth transaction, a transfer of
$299,285 from Citibank New York to KBC Bank Singapore,
asserting that the funds were originally wired from a KXD
account at KBC Bank. (Stipulation ¶ 5 [Doc. # 526]; O'Keefe
Decl. ¶ 5, Exh. 31, Philips 235-36 (transfer sometime between
August 6, 2007 and August 10, 2007)).

As stated above, the parties stipulate that $2,172,545.23 is at
issue. (Stipulation ¶ 5 [Doc. # 526].)

III.

LEGAL STANDARD

A district court “has the power to adjudge in civil contempt
any person who willfully disobeys a specific and definite
order of the court.” Gifford v. Heckler, 741 F.2d 263, 265 (9th

Cir. 1984); see also Philips III, 526 App'x at 733. 8  The party
moving for “civil contempt must prove that the non-moving
party has violated a court order by clear and convincing
evidence.” Ahearn ex rel. N.L.R.B. v. Int'l Longshore &
Warehouse Union, Locals 21 & 4, 721 F.3d 1122, 1129 (9th
Cir. 2013) (citing FTC v. Enforma Natural Prods., Inc., 362
F.3d 1204, 1211 (9th Cir. 2004)). “[A] non-party respondent
must either abet the defendant in violating the court's order or
be legally identified with him.” Peterson v. Highland Music,
Inc., 140 F.3d 1313, 1323 (9th Cir. 1998) (citing NLRB v.
Sequoia District Council of Carpenters, 568 F.2d 628, 633
(9th Cir. 1977)) (internal quotation marks omitted). The non-
party must also have notice of the order. Id.

8 A contempt sanction is civil if it seeks to
compensate injured parties for actual losses caused
by the contemptuous conduct. Ahearn ex rel.
N.L.R.B. v. Int'l Longshore & Warehouse Union,
Locals 21 & 4, 721 F.3d 1122, 1130 (9th Cir.
2013). Here, Philips seeks only the amount of the
transfers—the actual losses caused by the allegedly
contemptuous conduct—and attorneys' fees and
costs.

IV.

DISCUSSION

A. Jurisdiction
*7  A district court has subject matter jurisdiction to

determine whether its TRO has been violated by a foreign
bank. Reebok Int'l Ltd. v. McLaughlin, 49 F.3d 1387, 1390
(9th Cir. 1995). This Court also has personal jurisdiction over
KBC. KBC first made an appearance in this case when it filed
its Motion to Modify Asset Freeze Order, and it did not contest
jurisdiction. [Doc. # 384.] “An appearance ordinarily is an
overt act by which the party comes into court and submits
to the jurisdiction of the court. This is an affirmative act
involving knowledge of the suit and an intention to appear.”
Id. (internal quotation marks and citations omitted). An
appearance without objection to jurisdiction waives defects in
personal jurisdiction. Benny v. Pipes, 799 F.2d 489, 492 (9th
Cir. 1986), amended, 807 F.2d 1514 (9th Cir. 1987) (citing
Federal Rule of Civil Procedure 12(h)(1)).

B. Issue Before this Court on Remand
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KBC asserts a superior right to the $2,172,545.23, based
on a bank's equitable right of setoff and KBC's contractual
right of setoff, as provided in the Loan Agreement. (KBC's
Opposition at 2 [Doc. # 525].) The Ninth Circuit previously
affirmed the district court's determination that KBC did not
violate the contempt order by receiving and freezing the
funds. Philips II, 466 Fed.Appx. at 603. In Philips III, the
Ninth Circuit clarified the question before this Court on
remand: “If, in fact, Philip's rights are superior and KBC Bank
retained the funds as a set-off to KXD's debts while the TRO
and PI were in effect, KBC Bank would be in contempt.”
Philips III, 526 Fed.Appx. at 732.

C. KBC's Equitable Right of Setoff 9

9 Both parties assume California law applies to
whether KBC had a right of set off, as noted in
multiple pleadings. (See, e.g., Philips' Brief Re
Remand Order at 14 [Doc. # 517]; Philips' Reply
at 5, 19, 24 [Doc. # 527]; KBC's Opposition at 2,
16, 22 [Doc. # 525].) At the evidentiary hearing,
the parties agreed that California law controls the
question of whether KBC had a right to set off the
funds.

“If the depositor is indebted to the bank and his note is
due, there is a mutuality of obligation from which flows an
equitable right of setoff—the bank ordinarily may set off
its debt against the depositor's debt by appropriating funds
from the depositor's account.” Chang v. Redding Bank of
Commerce, 29 Cal. App. 4th 673, 681, 35 Cal. Rptr. 2d 64
(1994); see also Martin v. Wells Fargo Bank, 91 Cal. App.
4th 489, 494, 110 Cal. Rptr. 2d 653 (2001) (same; collecting
cases); F.D.I.C. v. Mademoiselle of Cal., 379 F.2d 660, 663
(9th Cir. 1967) (common law right of setoff existed where
“depositor's account balance is set off against his indebtedness
to the bank”).

A bank's equitable right of setoff is independent of any
contractual right. Murphy v. F.D.I.C., 38 F.3d 1490, 1504 (9th
Cir. 1994). This is because a bank's right of set off “arises as
a matter of law, not by reason of any agreement, written or
oral, reflected in the Bank's records or not.” Id.; see also 2
Cal. Affirmative Def. § 44:3 (2d ed.) (“The right of banks to
charge or set off a debtor-depositor's funds with the debtor-
depositor's matured indebtedness is a right of setoff based on
general principles of equity enforceable without the aid of the
court.”).

Thus, KBC had an equitable right of setoff at the time the
TRO was in place. As of August 1, 2007, KXD was indebted
to KBC in the amount of approximately $2.86 million. (How
Decl. ¶ 9.) KBC has provided evidence that during the TRO
period, at least some of this debt was due and owing. (Id.

¶¶ 9, Exh. 6; ¶ 20.) But Philips does not dispute this. 10

Instead, as stated in Philip's Reply, the “point on which the
parties diverge” is whether KBC bank may setoff “funds that

were unlawfully deposited into the KXD account.” 11  (Philips
Reply at 7-8 [Doc. # 527].)

10 At the hearing, Philips reaffirmed that it does not
challenge the existence of KXD's preexisting debt
that was due at the time of the TRO.

11 Philips' Reply clarifies where it takes issue with
KBC's position:

Philips does not disagree with KBC Bank's
assertion of: (i) the law giving rise to a banker's
lien generally; (ii) KBC's contractual right to a
banker's lien as provided by the Loan Agreement
generally, and the Charge of Cash, specifically;
(iii) the proper registration of the Charge of
Cash under Singapore law; and (iv) the effect
of all of the above in the absence of an
injunction. It is this last point on which the
parties diverge. KBC Bank asserts its banker's
lien is enforceable even against funds that were
unlawfully deposited into the KXD Account, as
the Unlawful Transfers were.

(Philip's Reply at 7 [Doc. # 527] (emphasis added).)

D. KBC's Contractual Right of Setoff
*8  Even assuming, arguendo, that KBC lacked an equitable

right of set off at the time the TRO was in place, it also had an
independent, contractual right to set off the funds under the
Loan Agreement.

In its Reply, Philips asserts for the first time that the Loan
Agreement was void ab initio because a TRO issued by the
United States District Court for the District of Nevada prior
to the existence of the Loan Agreement rendered it invalid.
(Reply at 2 n.3 [Doc. # 527].) This argument is waived.
Philips knew of the Loan Agreement since KBC entered this
litigation on March 31, 2008. Yet, Philips—despite years of
litigation—did not raise any argument regarding the Loan
Agreement's validity until it filed its Reply on October 1,
2013, more than five years later. [Doc. ## 384, 527.]; Bazuaye
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v. INS, 79 F.3d 118, 120 (9th Cir. 1996) (“Issues raised for the

first time in the reply brief are waived.”). 12

12 Philips also argues for the first time in its Reply that
the Deed of Assignment is invalid, which provides
KBC all assignments and receivables due to KXD
from customers. (How Decl. ¶ 4, Exh. 2 [Doc. #
525-2].) Philips contends that the Deed is invalid
because it was not properly registered pursuant to
Singapore law. Regardless, Philips explicitly does
not challenge the validity of the Charge of Cash
and Security Agreement (Reply at 7 [Doc. # 527] ),
which was also entered into the same day as the
Loan Agreement and, like the Deed, provides KBC
an interest in the funds in KXD's accounts. (How
Decl. ¶ 7, Exh. 4.)

The Court concludes that KBC had a contractual right of set
off, in addition to and independent of its equitable right, at the
time of the TRO, pursuant to the 2006 Loan Agreement.

E. KBC's and Philips' Respective Rights to the Funds
Having determined that KBC had a right of offset at the time
of the TRO, the Court must decide whether that right was
superior to Philips' right to the funds both (1) when KBC
Singapore set off the funds while the TRO was in effect,
and (2) when KBC New York set off the funds after the
TRO expired and while Philips appealed Judge Real's order
permitting the set off.

In general, “[u]nder California law, a Bank's right of setoff
against a matured debt of its creditor is superior to the rights
of a third party creditor.” Da-Green Electronics, Ltd. v. Bank
of Yorba Linda, 891 F.2d 1396, 1399 (9th Cir. 1989) (citing
Walters v. Bank of America, 9 Cal. 2d 46, 55 (1937)) (asserting
this proposition in the context of a bank's right to set off
funds owed to it by a depositor and sought by a judgment

creditor); 13  see also 10 Am. Jur. 2d, Banks and Financial
Institutions § 844 (“A banker's lien ordinarily attaches in
favor of the bank upon the securities of a customer deposited
in the usual course of business, for advances supposed to have
been made upon their credit, not only against the customer
or depositor, but against the unknown equities of all others in
interest....” (emphasis added)).

13 There are certain circumstances when California
law restricts a bank's right to offset funds, none of
which apply here. For example, a bank may not

offset public benefit funds. Miller v. Bank of Am.,
46 Cal. 4th 630, 63-39, 46 Cal. 4th 630, 94 Cal.
Rptr. 3d 31 (2009). In addition, a bank may not
offset funds held in trust for a third party if the bank
has knowledge that the funds are held in trust for
another. Chang v. Redding Bank of Commerce, 29
Cal. App. 4th 673, 35 Cal. Rptr. 2d 64 (1994).

*9  Philips asserts that the TRO extinguished any superior
right KBC had to the funds. The parties do not point to,
and the Court has not found, any California or Ninth Circuit

case law addressing this issue. 14  The Court thus looks to
cases from other jurisdictions to determine whether California
courts would conclude that the TRO extinguished KBC's
superior right of setoff, both temporarily, while the TRO was
pending, and permanently, as Philips appears to assert. See In
re Kekauoha-Alisa, 674 F.3d 1083, 1087-88 (9th Cir. 2012)
(“When interpreting state law, [a federal court is] bound by
the decision of the highest state court. Absent a controlling
state court decision, our duty is to predict how the highest
state court would decide the issue.” (citations omitted)).

14 Philips cites only one case interpreting California
law in support of its proposition that the TRO
extinguished KBC's right of offset. In F.T.C. v.
J.K. Publications, Inc., No. 99-00044, 2001 WL
36086354 (C.D. Cal. Jan. 17, 2001), a bank froze
funds subject to an injunction and then requested
the Court's permission to use the funds to offset
its customer's debt, asserting a superior right to
the funds over other creditors. Id. at *4. J.K.
Publications is distinguishable from the facts of
the case at bar because there the Court held
that the bank could not assert an “ownership
interest superior to that of the very consumers
from whom the money was procured, when the
money was deposited with these banks only by
virtue of Defendants' unauthorized transactions.”
Id. at *12 (emphasis added). Because the money
came from unauthorized credit card charges, the
Court reasoned “[a] thief may not convey good
title, even to a bona fide purchaser.” Id. (citing
Morgold, Inc. v. Keeler, 891 F. Supp. 1361, 1366
(N.D. Cal. 1995)). As the J.K. Publications Court
put it, “characterization of the funds as ‘stolen’
is of crucial importance.” Id. at 12. Here, at
the time of the TRO, the funds at issue were
transferred to KBC by KXD customers pursuant
to an outstanding debt between KXD and KBC
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Singapore. (See also How Decl. ¶¶ 2-3, 5; Exhs.
1, 3.) Although the funds came from KXD's
customers LG North America and Thomson Sales,
Philips does not present evidence that the particular
funds came from criminal activities or that the
customers were complicit in such illegal activities
when they deposited the funds. It is therefore not
clear that title to the particular funds KBC used to
offset KXD's debt was void ab initio, as the Court
held in J.K. Publications where the funds came
from unauthorized credit card transactions. Id. at
*8.

In Gemco Latinoamerica, Inc. v. Seiko Time Corp., 61 F.3d
94 (1st Cir. 1995), the First Circuit held that a bank was
in contempt of a court-ordered asset freeze because it offset
funds while the freeze was in place. The Court reasoned that
“payment of another debt patently frustrated the clear intent
of the order that Watch and Gem's money be held for [the
judgment creditor].” Id. at 99. The Court went on to say, “we
reject the bank's contention, offered as a defense to the charge
of contempt, that its claims [to the frozen assets] had priority,”
noting that if the “assets were subject to claims prior to the
attachment order, the proper course was to pay the money
into the court and then litigate the matter.” Id. After affirming
the district court's finding of contempt, the First Circuit noted
that, absent the bank's waiver of the issue, remand would
have been required to determine whether the bank's claims
were ultimately superior to the judgment creditor, and the
amount of actual damages. Id. at 101. Although the First
Circuit rejected the bank's claim that it had a right to set off the
funds while the asset freeze was in place, it recognized that a
contemnor could still defeat a damage award—albeit not the
finding of contempt—by showing that it had a superior right
to the funds.

*10  In Federal Trade Commission v. American Institute for
Research and Development, the Court held that a bank lacked
a right to setoff funds where an ex parte asset freeze was
in place when the bank offset the funds. 219 B.R. 639 (D.
Mass. 1998). It reasoned, “to allow BayBank a right of set-off
would be to undermine the integrity of the court's power to
grant effective preliminary relief.” Id. at 646; see also S.E.C.
v. Giacchetto, No. 00-2502, 2000 WL 943524, *1 (S.D.N.Y.
July 10, 2000) (for a bank to exercise its right of setoff, the
funds must be “unrestricted,” and funds are not unrestricted
where the assets are frozen by a Court order).

KBC argues that the TRO did not diminish its superior right
to the funds, but the cases it relies upon do not concern a

bank's right to offset funds without court permission while the
assets are frozen. In Martens v. Hadley Mem'l Hosp., 729 F.
Supp. 1391 (D.D.C. 1990), the Court held that a bank had a
right to offset funds even where the depositor's account was
attached by an order in favor of a judgment creditor. Id. at
1396. In Martens, however, the judgment creditor obtained
an attachment order, served the order on the bank, and then
the bank moved for permission to assert its right of set off
—before it offset the funds. 729 F. Supp. at 1392. Despite
the different factual circumstances, Martens supports KBC's
proposition that the asset freeze during the pendency of the
TRO did not permanently derail its right of offset. KBC also
cites Victor Werlhof Aviation Ins. v. Garlick, 237 Mont. 51,
55 (1989), where the Court held that a writ of execution by a
judgment creditor does not take precedence over a bank's right
of setoff. In Garlick, unlike this one, the bank was entitled
to exercise its right of set off because it set off the funds “at
the same moment”—not after—it was presented with a writ
of execution. Id. at 54-56 (noting that the funds set off must
lack “restrictions”).

The Court finds the reasoning of the First Circuit in Gemco
persuasive, and concludes that KBC Singapore did not have
a right to offset the funds while the funds were restricted by
the court-imposed asset freeze. (O'Keefe Decl. ¶ 4, Exh. 2 at
Philips 9.) KBC Singapore's payment of its own debts while
the TRO was pending was a form of self-help which frustrated
the intent of this Court's preliminary relief in favor of Philips
and an orderly determination of the parties' respective rights.
See Gemco Latinoamerica, 61 F.3d at 99; American Institute,
219 B.R. at 646. Accordingly, KBC Singapore's actions were
in direct contravention of the TRO.

Nonetheless, Philips points to no authority, and the Court
has found none, to suggest that the TRO permanently
extinguished KBC's rights to the funds. As stated above, a
bank has a superior right to the funds of its depositor-debtor
over a third party judgment debtor. Da-Green Electronics, 891
F.2d at 1399; cf. Gemco, 61 F.3d. at 101. KBC thus did not
violate any existing Court Order when it offset the funds at
KBC New York after this Court granted its Motion to Modify
and well after the TRO had expired.

In sum, KBC did not have a right to offset the funds while the
asset freeze was in place, but has a superior right to the funds
under California law over Philips as a judgment creditor.

F. KBC Singapore is in Contempt of the Court's TRO

EXHIBIT HH - PAGE 434
WESTLAW 

Case 2:19-ap-01383-SK    Doc 305-1    Filed 07/09/21    Entered 07/09/21 10:48:30    Desc
Appendix     Page 434 of 446



US Philips Corporation v. KXD Technology, Inc., Not Reported in Fed. Supp. (2014)
2014 WL 12564095

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 10

KBC argues that even if KBC Singapore violated the TRO by
offsetting the funds while the asset freeze was in place, it did
not aid or abet KXD in violating the TRO, a fact which Philips
must establish by clear and convincing evidence in order to
hold KBC in contempt. See Peterson, 140 F.3d at 1323 (non-
party must abet the defendant in violating the court's order or
be legally identified with him to be held in contempt).

*11  Philips asserts that KBC Singapore orchestrated the
offsets while the TRO was in place, thus abetting KXD in
violation of the TRO. For this proposition, it points to several
emails. An email dated August 21, 2007 reads: “On the fee
—on the understanding that the customer is still actively
cooperating for us to get full repayment asap, yes I can agree
to stop collecting for now.” (O'Keefe Decl. ¶ 4, Exh 23 at
Philips 201.) Another email dated September 5, 2007 has a
subject line of “KXD Update” and states in relevant part,
“[t]he client has been co-operative is [sic] helping to chase
for [sic] payments and we are in almost daily contact with the
client....” (O'Keefe Decl., Exh 23 at Philips 202.) An email
dated September 10, 2007 discusses funds destined for KXD's
account in Singapore that were frozen by KBC New York
and states “[w]e will [i]nform the client of alternate accounts
(via KBCSZ) for funds remitted.... The customer is very co-
operative any [sic] paying off the outstanding if there is late
payment from the Obligators.” (O'Keefe Decl. ¶ 4, Exh. 24 at
Philips 202.)

The Court finds sufficient evidence in the record to hold
KBC Singapore in contempt of the TRO. KBC admits that
KBC Singapore set off the funds while the TRO was pending
and internal memos circulated while the TRO was in place
support this admission. (See O'Keefe Decl. ¶ 4, Exh. 16 at
Philips 171 (Internal KBC Singapore memo dated August
6, 2007 indicating that it had received notice of the TRO,
it had already “offset” funds, and “recommending” further
“offset of funds in [KXD's] current account against loan
outstanding”)); O'Keefe Decl. ¶ 4, Exh. 16 at Philips 173-74
(“Call Report and Action Plan” dated August 7, 2014, stating
that “KBCSI has already utilized their funds of about US
$1.6min to offset the loan amount.”). Moreover, the emails
that KBC transmitted in late August and early September
2007, quoted above, although written after the TRO expired,
are convincing evidence that KBC Singapore had been
working and continued to work closely with KXD to arrange
the “full repayment” of KXD's debt to KBC.

In contrast, KBC New York did not offset the funds until after
the TRO had expired and the Court had ruled on the Motion

to Modify the asset freeze. It does not appear that Philips
requested a stay that would have prevented KBC New York
from exercising its set off rights while the appeal was pending,
and no stay was entered on the docket. [See Doc. ## 422-441.]
Therefore, there is no evidence that KBC New York violated
the TRO or any Court order in offsetting the funds.

Accordingly, Philips has met its burden of establishing that
KBC Singapore, but not KBC New York, acted in contempt
of the Court's TRO.

G. Philips is Only Entitled to Actual Damages for Civil
Contempt
Even if KBC Singapore aided and abetted KXD in violating
the TRO, Philips is only entitled to actual damages. “[A]
court may impose civil contempt sanctions to (1) compel
or coerce obedience to a court order, and/or (2) compensate
the contemnor's adversary for injuries resulting from the
contemnor's noncompliance.” Ahearn ex rel. N.L.R.B. v.
Int'l Longshore & Warehouse Union, Locals 21 & 4, 721
F.3d 1122, 1131 (9th Cir. 2013). Civil contempt sanctions
are limited to actual losses sustained as a result of failure
to comply. General Signal Corp. v. Donallco, Inc., 787
F.2d 1376, 1380 (9th Cir. 1986). Therefore, a party facing
contempt proceedings can defeat an award of damages by
demonstrating that, had the Court order not been in place, it
had a superior right to offset the funds. Gemco Latinoamerica,
Inc., 61 F.3d at 100; see also Philips I, 590 F.3d at 1095
(citing Gemco Latinoamerica, Inc., 61 F.3d at 100, for the
proposition that remand was necessary to determine which
party had a superior right to the funds).

Here, there appear to be no damages stemming from KBC's
offset of the funds at issue, because it had a superior right to
the funds, as discussed above. Philips also requests, however,
“all reasonable attorneys' fees and costs incurred in this matter
since March of 2008.” [Doc. # 517.] “[A]ttorneys' fees are
an appropriate component of a civil contempt award.” In re
Dyer, 322 F.3d 1178, 1195 (9th Cir. 2003); see also Henry,
266 B.R. 457 (Bankr. C.D. Cal. 2001) (“In imposing sanctions
for civil contempt, actual damages are broadly construed to
embrace consequential damages and include attorney fees
incurred in the civil contempt proceeding.”); Allowance of
Attorneys' Fees in Civil Contempt Proceedings, 43 A.L.R.3d
793 (“Almost without exception it is within the discretion of
the trial court to include, as an element of damages assessed
against the defendant found guilty of civil contempt, the
attorneys' fees incurred in the investigation and prosecution
of the contempt proceedings.”). The Court finds that Philips
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is entitled to an award of reasonable fees and costs incurred
in pursuing the civil contempt proceedings.

H. Philips Did Not Properly Execute the Judgment
*12  There is a final side note to this nine-year, tortuous

litigation. It appears that Philips never properly executed
the Judgment, despite its tenacious pursuit of contempt

sanctions. 15  Federal Rule of Civil Procedure 69(a) governs
executions of money judgments. It provides:

A money judgment is enforced
by a writ of execution, unless
the court directs otherwise. The
procedure on execution—and in
proceedings supplementary to and
in aid of judgment or execution—
must accord with the procedure of
the state where the court is located,
but a federal statute governs to the
extent it applies.

Fed. R. Civ. P. 69(a) (emphasis added). The parties do not
contend that the judgment directed enforcement in a manner
other than by writ of execution, nor does the default judgment

appear to direct otherwise. 16  Thus, California law governs
the enforcement of the judgment.

15 The Ninth Circuit mandated that the Court address
whether the judgment was properly executed on
remand. Philips I, 590 F.3d at 1095 n.4.

16 A Court may not generally order enforcement of
a money judgment through a contempt motion.
Hilao, 95 F.3d at 854 (quoting Shuffler v.
Heritage Bank, 720 F.2d 1141, 1148 (9th Cir.
1983)). In Hilao, the Court held that “exceptional
circumstances” did not excuse the prevailing
party from failure to serve a writ of execution
on non-party foreign banks, even where the
parties included prominent figures, the $2 billion
judgment was unusually large, and the “difficulty
of enforcing th[e] judgment [wa]s ... greater than
usual, given the location of the assets and the
uncooperativeness of the judgment debtor.” Id. at
855 (requiring a judgment creditor to comply with

Rule 69(a) in executing money judgment on funds
held at foreign banks).

Under California's Code of Civil Procedure, “all property
of a judgment debtor is subject to enforcement of a money
judgment” and is subject to “levy under a writ of execution.”
Cal. Civ. Proc. Code §§ 695.010(a), 699.710. “To levy upon
a deposit account, the levying officer shall personally serve
a copy of the writ of execution and a notice of levy on
the financial institution with which the deposit account is
maintained.” Cal. Civ. Proc. Code § 700.140. The Code also
provides that “[i]f the service is on ... a financial institution,”
then “service shall be made at the office or branch that has
actual possession of the property levied upon or at which
a deposit account levied upon is carried.” Cal. Civ. Proc. §
684.110(a), (c) (emphasis added). Applying California law,
the Ninth Circuit has held that where the relevant bank
accounts are abroad, service on a bank's local branches is
ineffective to levy a bank's accounts and execute a judgment.
See Hilao v. Estate of Marcos, 95 F.3d 848, 851 (9th Cir.
1996).

Philips admits that it has not served KBC Singapore or KBC
New York with a writ of execution. (Stipulation at 1 [Doc. #
526].) It does not make any argument as to why it should be
excused from this requirement. It simply asserts that after the
Court granted the Motion to Modify in favor of KBC, its only
recourse was the appellate process. Philips fails to explain
why it did not properly seek to enforce the judgment between
the time of its entry on September 17, 2007 and the time the
Motion was filed in March 2008 and ruled upon in April 2008.

*13  Thus, due to Philips' failure to properly execute the
judgment, even if Philips could establish it had a superior right
to the funds at issue, this Court lacks “authority to order the
Bank[ ] to deposit the contested funds into the court registry.”
Hilao, 95 F.3d at 856.

V.

CONCLUSION

In light of the foregoing, the Motion for Contempt is
GRANTED in part as to KBC Singapore and DENIED in
part as to KBC New York. Within 21 days from the date
of this Order, Philips may file a motion for fees and costs
related to its Motion for Contempt as to KBC Singapore, after
compliance with Local Rule 7-3.
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IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2014 WL 12564095

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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ORDER GRANTING DEFENDANT'S MOTION
TO DISMISS FOR LACK OF PERSONAL

JURISDICTION UNDER RULE 12(b)(2) [7]

STEPHEN V. WILSON, UNITED STATES DISTRICT
JUDGE

I. Introduction
*1  On December 3, 2010, Vacless Systems, Inc. (“Plaintiff”)

brought this action seeking a declaratory judgment of non-
infringement of U.S. Patent No. 5,682,624 (“ ‘624 Patent”).
Vac–Alert IP (“Defendant”) owns the ‘624 patent. Plaintiff
is a California corporation that produces and distributes
swimming pool safety equipment. Defendant is a Florida
limited liability company (“LLC”) that owns a portfolio of
patents but does not manufacture or sell any products.

Defendant has now moved to dismiss the Complaint for
lack of personal jurisdiction. Plaintiff responds that it has
met its burden to make a prima facie showing of personal
jurisdiction for three reasons. First, Plaintiff argues that

Defendant is subject to general jurisdiction in California
because it conducts a substantial amount of business in
California. Second, Plaintiff argues that Defendant is subject
to general jurisdiction because it is an alter ego of Vac–
Alert Industries, which is subject to general jurisdiction in

California. 1  Finally, Plaintiff argues that Defendant is subject
to specific jurisdiction in California because of its cease-and-
desist communications and other activities.

1 On April 12, 2011, the Court issued an Order
allowing limited jurisdictional discovery on the
issue of whether Defendant is an alter ego of
Vac–Alert Industries. (Doc. No. 15). The parties
submitted supplemental briefs pursuant to the
Court's Order.

A. Facts
Prior to the filing of this lawsuit, Plaintiff and Defendant
exchanged communications regarding Defendant's assertion
that Plaintiff infringed the ‘624 Patent. In 2006, Defendant's
counsel sent Plaintiff a cease-and-desist letter. Plaintiff
responded to the letter and denied Defendant's allegations.
Defendant pursued no further action at that time. In October
2010, Defendant's counsel again sent Plaintiff a cease-and-
desist letter. Plaintiff again denied Defendant's allegations.
Plaintiff then filed this action seeking a declaratory judgment
of non-infringement.

Defendant's Managing Member is Paul Pennington, who is a
resident of California. According to Pennington, Defendant
Vac–Alert IP is a Florida LLC that solely researches and
develops safety mechanisms for swimming pools. Pennington
Dec. ¶ 3. Defendant procures intellectual property for these
mechanisms and licenses them to Vac–Alert Industries,
LLC in exchange for royalties. Pennington Dec. ¶ 4. Vac–
Alert Industries, LLC, also a Florida LLC, is the exclusive
licensee of the ‘624 Patent. Pennington Dec. ¶ 4. The license
agreement does not grant Vac–Alert Industries, LLC the right
to litigate claims of infringement. Pennington Second Dec.
¶6. Pennington is also the Managing Member of Vac–Alert
Industries LLC. Pennington states that Defendant is not a
subsidiary of Vac–Alert Industries, LLC, but is a wholly
separate entity. Pennington Second Dec. ¶ 4.

In addition, Pennington is the Managing Member for a
third LLC, Vac–Alert of California, LLC, which distributes
swimming pool products. Vac–Alert of California, LLC
maintains an office in California. Pennington Dec. ¶ 9.
It is undisputed that both Vac–Alert Industries, LLC and
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Vac–Alert of California, LLC have substantial contacts
with California, including sales of swimming pool safety
equipment.

*2  Pennington receives some postal mail for Defendant
at the address of Vac–Alert of California, LLC for his
convenience. Pennington Dec. ¶ 9. Pennington states that
aside from himself, Defendant has no employees in California
and maintains no property in California. Pennington Dec. ¶
8. Pennington also states that Defendant does not maintain
an address, a registered agent, a telephone number, or a
bank account in California. Pennington Dec. ¶ 7. Pennington
travels to Florida six to eight times a year to attend to
Defendant's business affairs. Pennington Dec. ¶ 8.

II. Legal Standard
Federal Circuit law governs personal jurisdiction analysis
over an out-of-state declaratory judgment patentee in patent
cases. Akro Corp. v. Luker, 45 F.3d 1541, 1543 (Fed.
Cir. 1995). Prior to discovery and without an evidentiary
hearing, a plaintiff need only make a prima facie showing
of jurisdiction to defeat a motion to dismiss. Trintec Indus
v. Pedre Promotional Prods., 395 F.3d 1275, 1282 (Fed. Cir.
2005). “In this context, a ‘prima facie’ showing means that
plaintiff has produced admissible evidence which, if believed,
would be sufficient to establish the existence of personal
jurisdiction.” William W. Schwarzer, A. Wallace Tashima,
and James M. Wagstaffe, Rutter Group Practice Guide:
Federal Civil Procedure Before Trial § 9:117 (2010) (citing
Harris Rutsky & Co. Ins. Services, Inc. v. Bell & Clements
Ltd., 328 F.3d 1122, 1129 (9th Cir. 2003)) (emphasis
in original) (hereinafter “Rutter Guide”). In determining
whether a prima facie showing has been made, “the district
court must construe all pleadings and affidavits in the light
most favorable to the plaintiff.” Trintec Indus, 395 F.3d
at 1282. The court must take the plaintiff's uncontroverted
allegations as true, however, the court may not assume the
truth of allegations in a pleading that is contradicted by
a sworn affidavit. Nuance Communications, Inc. v. Abbyy
Software House, 626 F.3d 1222, 1231 (Fed Cir. 2010); Rutter
Guide, supra, at § 9:115.

Under Federal Circuit law, a plaintiff must show that
jurisdiction exists under the state long-arm statute and that
the exercise of jurisdiction is consistent with the Due Process
Clause. Hildebrand v. Steck Mfg. Co., 279 F.3d 1351, 1354
(Fed. Cir. 2002). California's long-arm statute provides for
personal jurisdiction up to the limits of the Due Process
Clause. Inamed Corp. v. Kuzmak, 249 F.3d 1356, 1360 (Fed.

Cir. 2001). Accordingly, the two inquires collapse into the
single inquiry of whether jurisdiction comports with due
process. Id.

The Due Process Clause requires that the defendant have
“certain minimum contacts with [the forum state] such that the
maintenance of the suit does not offend traditional notions of
fair play and substantial justice.” Int'l Shoe Co. v. Washington,
326 U.S. 310, 316, 66 S.Ct. 154, 90 L.Ed. 95 (1945). Where
a defendant's contacts with the forum state are substantial or
continuous and systematic, the defendant may be subject to
general jurisdiction even if the contacts are not related to the
cause of action. See Helicopteros Nacionales de Colombia,
S.A. v. Hall, 466 U.S. 408, 414–16, 104 S.Ct. 1868, 80
L.Ed.2d 404 (1984). The standard for establishing general
jurisdiction is fairly high. Brand v. Menlove Dodge, 796 F.2d
1070, 1073 (9th Cir. 1986). The defendant's contacts with the
forum state must be of the sort that approximates physical
presence. Bancroft & Masters, Inc. v. Augusta Nat'l, Inc., 223
F.3d 1082, 1086 (9th Cir. 2000) (citing Gates Learjet Corp. v.
Jensen, 743 F.2d 1325, 1331 (9th Cir. 1984)).

Additionally, a defendant can be subject to “specific
jurisdiction” where the cause of action arises out of or
relates to the defendant's contacts with the forum. Burger
King Corp. v. Rudzewicz, 471 U.S. 462, 472, 473 n.15,
105 S.Ct. 2174, 85 L.Ed.2d 528 (1985). The Federal Circuit
employs a three prong test with regards to specific personal
jurisdiction: “(1) the defendant purposefully directed its
activities at residents of the forum, (2) the claim arises out
of or relates to those activities, and (3) assertion of personal
jurisdiction is reasonable and fair.” Breckenridge Pharm., Inc.
v. Metabolite Labs., Inc., 444 F.3d 1356, 1363 (Fed. Cir.
2006). The defendant bears the burden of proof in establishing
that personal jurisdiction is unreasonable under the last prong.
Id.

III. Discussion

A. General Jurisdiction
*3  Plaintiff argues that Defendant is subject to general

jurisdiction because it conducts a substantial amount of its
business in California. In the alternative, Plaintiff argues
that Defendant is subject to general jurisdiction because
Defendant is an alter-ego of Vac Alert Industries, LLC, which
conducts a substantial amount of its business in California.
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(1) Defendant's Continuous and Systematic Contacts

Plaintiff argues that Defendant has continuous and systematic
contacts with California. Plaintiff presents evidence that
one trademark registration and one international patent
(a different patent than the one at issue) procured by
Defendant are registered to a California address. Plaintiff
also points out that Pennington receives Defendant's mail in
California. Further, Plaintiff asserts that Defendant maintains
a commercial building in California to develop and test new
technologies. Plaintiff attaches a picture of a building with
a “VAC–ALERT” sign on the front. Based on this evidence,
Plaintiff contends that it has met its burden in making a prima
facie showing of general jurisdiction.

However, Plaintiff's arguments are unavailing. First, there
is no evidence in the record that substantiates Plaintiff's
allegation that Defendant performs research and development
in California. To the contrary, Pennington declares that
Defendant performs no research and development in
California. Second, Plaintiff does not present any evidence
showing that the building with the “VAC–ALERT” sign is
an office of Vac–Alert IP (Defendant), rather than Vac–
Alert of California. Pennington's declaration states clearly
that Defendant maintains no offices in California.

Lastly, Plaintiff cites no law suggesting that a defendant's
registration of a trademark and a patent application to an
address in a forum state on two isolated occasions and a
managing member's receipt of defendant's mail in the forum
state, constitute continuous and systematic contacts with the
forum. To the contrary, courts have found contact by mail
or the maintenance of a post office box are insufficient
to create general personal jurisdiction. See Central States,
Southeast and Southwest Areas Pension Fund v. Phencorp
Reinsurance Co., Inc., 530 F.Supp.2d 1008, 1019 (N.D.Ill.
2008) (“Although Phencorp received mail from this post
office box, and its agent may have used this box to expedite
mail delivery, the Court does not find that Phencorp's use
of the box resulted in it availing itself of the benefits of
the forum such that it could reasonably anticipate being
brought into court in the U.S. for any matter unrelated to
the use of the box.”) (citing Lakeview Tech., Inc. v. Vision
Solutions, Inc., 2007 WL 79246, 2007 WL 79246, 2007 U.S.
Dist. LEXIS 1333 (N.D.Ill. 2007). Furthermore, courts have
declined to find that the high bar of establishing general
personal jurisdiction is held in cases involving substantially
greater contacts with the forum. See, e.g. Helicopteros, 466

U.S. at 411–12, 104 S.Ct. 1868 (holding purchasing goods
regularly in forum state and sending personnel to state for
training did not subject defendant to general jurisdiction);
Jonathan Browning, Inc. v. Venetian Casino Resort, LLC,
No. C 07-3983 JSW, 2007 WL 4532214, at *3 (N.D.Cal.
Dec. 19, 2007) (holding that a defendant who established an
advertising and marketing scheme in California, had a large
percentage of California customers, and maintained a website
that could be accessed by California residents, did not meet
the high standard of general jurisdiction).

B. Alter Ego
*4  If Defendant is the alter ego of another entity, the Court

may pierce the entity's veil and attribute the entity's contacts
to Defendant in determining whether there is personal

jurisdiction. 2  See 3D Systems, Inc. v. Aarotech Labs. Inc.,
160 F.3d 1373, 1380–81 (Fed. Cir. 1998); Flynt Distributing
Company, Inc. v. Harvey, 734 F.2d 1389, 1393 (9th Cir.
1984); Rutter Guide, supra, § 3:86 (citing Certified Building
Products, Inc. v. NLRB, 528 F.2d 968, 969 (9th Cir. 1976)).
In order to disregard the corporate form for jurisdictional
purposes, Plaintiff must make out a prima facie case under
appropriate substantive law to establish alter ego liability.
Rutter Guide supra § 3–86.

2 It is important to note at the outset that Plaintiff
contends that Defendant is the alter ego of another
corporate entity, Vac–Alert Industries. Plaintiff
does not contend that Defendant is the alter ego of
its Manager, Pennington. Further, even if Plaintiff
had contended that Defendant is the alter ego
of Pennington, Plaintiff has not produced any
evidence to that effect.

The Federal Circuit applies the law of the regional circuit with
respect to issues of alter ego, and the Ninth Circuit applies
the law of the forum state. Wechsler v. Macke Int'l Trade,
Inc., 486 F.3d 1286, 1295 (Fed. Cir. 2007); Towe Antique
Ford Found. v. IRS, 999 F.2d 1387, 1391 (9th Cir. 1993).
There must be both (1) “such a unity of interest and ownership
that the individuality, or separateness, of the said person and
the corporation has ceased,” and (2) “an adherence to the
fiction of the separate existence of the corporation would ...
sanction a fraud or promote injustice” before California law
will recognize an alter ego relationship. Wechsler, 486 F.3d
at 1295 citing Firstmark Capital Corp. v. Hempel Fin. Corp.,
859 F.2d 92, 94 (9th Cir. 1988). California courts treat the alter
ego doctrine as a drastic remedy and only apply it reluctantly
and cautiously. Wechsler, 486 F.3d at 1295.
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(1) Unity of Interest

California courts primarily look to the maintenance of
corporate formalities in determining whether one entity is the
alter ego of another. See Associated Vendors, Inc. v. Oakland
Meat Co., 210 Cal. App. 2d. 825, 838–41, 26 Cal.Rptr. 806

(1962). 3  The factors most relevant to corporate formalities
in the instant case are: (1) whether all of the stock in a
corporation is owned by one individual or entity; (2) whether
the corporations used the same office or business location;
(3) whether funds are commingled or diverted to other uses
without authorization; (4) whether the corporation maintained
separate minutes or adequate corporate records; (5) whether
one corporation is used as a mere instrumentality for the
business of another corporation; (6) whether the corporation
is adequately capitalized.

3 The court in Associated Vendors lists over a dozen
factors that past courts have used in this analysis,
none of which are dispositive.

i. Ownership

Plaintiff points to the overlap in ownership and management
between Vac–Alert Industries and Vac–Alert IP as evidence
of an alter ego relationship. There is significant overlap,
but Vac–Alert Industries itself does not own Vac–Alert IP.
Pennington Second Decl. ¶ 4. In fact, courts have refused to
apply the alter ego doctrine even in cases where one company
owned 100% of the other. See e.g. Harris Rutsky & Co. Ins.
Servc. v. Bell & Clements Ltd., 328 F.3d 1122, 1135 (noting
that facts beyond mere ownership were required to find an
alter ego relationship).

ii. Office Location

*5  Plaintiff is correct that shared office space could be
indicative of an alter ego relationship, especially if this
sharing of space results in, for example, a commingling of
corporate assets. However, Plaintiff presents no evidence that
sharing office space resulted in the disregard of corporate
formalities. It is undisputed that Vac–Alert Industries
maintained separate records and accounts. Teran Decl., Ex.
G at 93–94. Absent other facts, the sharing of office space
carries little weight.

iii. Commingled Assets

Plaintiff argues that Pennington's control over bank accounts
for both entities supports a finding of an alter ego relationship,
but this is not the proper inquiry because Plaintiff has alleged
that Vac–Alert Industries is the alter ego of Vac–Alert IP.
Pennington's control over any given account is simply the
result of his managerial position. It is of little consequence
that he happens to have a managerial position at more than one
company. Plaintiff has not contended that funds from these
accounts were mixed or used for fraudulent purposes.

iv. Corporate Minutes

Plaintiff does not contend that Defendant failed to maintain
corporate records minutes. Instead, Plaintiff argues that there
was a failure to hold member meetings which could show
a disrespect for corporate formalities. However, Defendant
correctly notes that the Operating Agreement does not require
in-person meetings. The telephone conferences sufficiently
maintain Vac–Alert IP's corporate formalities.

v. Line of Business

Plaintiff is correct that the difference between Vac–Alert
Industries's physical sales and Vac–Alert IP's intellectual
property licencing is only superficial. Vac–Alert IP's
intellectual property is a prerequisite to Vac–Alert Industries's
direct sale to distributors and consumers. In this sense,
Vac–Alert IP is arguably an “instrumentality” of Vac–Alert
Industries's business. See Associated Vendors, 210 Cal. App.
2d. at 839, 26 Cal.Rptr. 806; see also Pan Pac. Sash and
Door Co. v. Greendale Park, Inc., 166 Cal. App. 2d 652,
658–59, 333 P.2d 802 (1958) (holding that one company
was the alter ego of another when both were only engaged
in building houses on one tract of land and there were
numerous payments and loans back and forth between the two
companies).

Defendant contends that Vac–Alert IP has a separate
intellectual property business because it contacted two other
companies seeking to licence its intellectual property. Lewis
Decl., Ex. A, no. 15. Although this evidence is relevant, both
of these contacts were over eight years ago and did not result
in any business transactions. Subsequently, Vac–Alert IP has
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been used exclusively as Vac–Alert Industries's intellectual
property holding company.

vi. Adequate Capitalization

Plaintiff argues that Vac–Alert IP is not adequately capitalized
because it presently has minimal cash reserves and does not
carry liability insurance. However, Vac–Alert IP is adequately
capitalized because it has historically maintained a positive
balance sheet and operating account as well as the rights to
valuable intellectual property. Lewis Decl., Ex. B. Even if
Vac–Alert IP has seen less favorable financial returns in the
most recent year, there is a clear intent, over the history of
the company, to maintain adequate capitalization. Cf. Minton
v. Cavaney, 56 Cal. 2d 576, 580, 15 Cal.Rptr. 641, 364 P.2d
473 (1961) (holding company was undercapitalized when “no
attempt” was made to provide adequate capitalization and the
company “never” had substantial assets); Temple v. Bodega
Bay Fisheries, Inc., 180 Cal. App. 2d. 279, 283, 4 Cal.Rptr.
300 (1960) (noting company “had never been solvent” when
finding alter ego liability).

*6  Plaintiff additionally argues that Vac–Alert IP's failure
to acquire a liability insurance policy is evidence that it is
undercapitalized. Plaintiff cites to no case law considering
the lack of liability insurance in alter ego analysis. Nor does
Plaintiff assert that Defendant, as an IP holding company,
must carry liability insurance. Even assuming the lack of
liability insurance is relevant, here, Defendant has shown it is
adequately capitalized to cover the potential liabilities it faces.

(2) Fraud or Injustice

Even if there was a unity of interest between Vac–Alert
Industries and Vac–Alert IP, the Court alternatively holds that
Plaintiff has failed to meet the second prong of the analysis.
An inequitable result alone is not enough; it must be caused
by a bad faith “abuse of the corporate form” to trigger the alter
ego doctrine. Firstmark, 859 F.2d at 94.

Here, Plaintiff argues that it would be inequitable to allow
Vac–Alert Industries to escape jurisdiction in California.
This result, even if assumed to be inequitable and not
merely inconvenient, cannot be fairly said to be a result of
“abuse of the corporate form.” A patent holding company
is a “legitimate creature” that can provide certain business
advantages. Dainippon Screen Mfg. Co., Ltd. v. CFMT,

Inc., 142 F.3d 1266, 1271 (Fed. Cir. 1998). Plaintiff's only
contention of bad faith is that Defendant threatened Plaintiff
in asserting claims of patent infringement. Supplemental
Brief in Opposition to Motion to Dismiss at 8:19–28.
However, even if Plaintiff was threatened in this manner,
Plaintiff's argument misses the mark. Though allegedly
aggressive, the complained of conduct simply does not
constitute an abuse of the corporate form such that alter ego
liability arises.

Moreover, fact that the relationship between Vac–Alert
Industries and Defendant prevents a suit in California is not
the type of fraud or injustice that courts have found sufficient

to pierce the corporate veil. 4  See, e.g., Wheeler v. Superior
Mortgage Co. 196 Cal. App. 2d 822, 827–28, 17 Cal.Rptr.
291 (1961) (multiple corporations used to circumvent usury
laws); Robbins v. Blecher, 52 Cal. App. 4th 886, 894–
95, 60 Cal.Rptr.2d 815 (1997) (moving company assets to
render company judgement proof); Talbot v. Fresno–Pacific
Corp., 181 Cal. App. 2d 425, 432, 5 Cal.Rptr. 361 (1960)
(transferring assets to avoid creditors). Plaintiff fails to even
allege the required bad faith necessary to invoke the alter ego
doctrine.

4 It is undisputed that Plaintiff may still seek relief in
a Florida court.

Plaintiff cites to Dainippon Screen, 142 F.3d at 1271 for the
proposition that “a court can exercise jurisdiction over an
alter ego created to hold patents, where the existence of the
alter ego insulates it from declaratory judgment action in
unfavorable forums.” Opp'n at 8. However, Plaintiff's reliance
is misplaced. The court in Dainippon found that the district
court could exercise specific personal jurisdiction over a
parent company because the parent company issued threats
of infringement to the plaintiff and because it licensed its
subsidiary to sell products in the forum state. However, the
Dainippon court expressly noted that the plaintiff agreed
that “the parent-subsidiary relationship in this case is legally
proper, Dainippon does not seek here to pierce the corporate
veil.” Dainippon, 142 F.3d at 1271 n.3. Thus, the court in

Dainippon did not address the alter ego issue. 5

5 While the policy rationale in Dainippon has some
application to the instant case, this Court cannot
equate adroit business practice with fraud.

*7  In 3D Systems, Inc., the Federal Circuit rejected a similar
argument that the corporate veil should be pierced and the
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alleged alter ego's contacts with the forum should be used
in determining whether there was personal jurisdiction. 3D
Systems, Inc. v. Aarotech Labs. Inc., 160 F.3d 1373, 1380–
81 (Fed. Cir. 1998). In 3D Systems, Inc., the plaintiff filed
suit against a non-resident parent company and sought to
attribute the contacts of a subsidiary of the parent company
to the parent company. The Federal Circuit reasoned “that
the corporate form is not to be lightly cast aside” and
that “the corporate entity should be recognized and upheld,
unless specific, unusual circumstances call for an exception.”
Id. at 1380 (internal quotations omitted). Similarly in this
case, the evidence in the record supports the conclusion
that Defendant and Vac–Alert Industries are wholly separate
entities. The entities are separately registered and do not share
any resources or commingle any assets. Defendant exercises
no control over Vac–Alert Industries. Even after jurisdictional
discovery, Plaintiff has failed to meet its burden in making a
prima facie showing that Defendant is the alter-ego of Vac–
Alert Industries.

C. Specific Personal Jurisdiction

Under the Federal Circuit's three factor test, 6  Plaintiff
asserts that the Court has specific personal jurisdiction over
Defendant. Plaintiff argues that the Federal Circuit has held
that Defendant's cease-and-desist communications sent to
California, combined with Defendant's licensing activities
with Vac–Alert Industries, which sells products based on the
patent-in-suit in California, are sufficient for specific personal
jurisdiction.

6 As noted earlier, the three factors are whether
the defendant purposefully directed its activities at
residents of the forum, whether the claim arises out
of or relates to its activities within the forum, and
whether personal jurisdiction would be reasonable
and fair. Akro Corp., 45 F.3d 1541, 1545–46 (citing
Burger King Corp. v. Rudzewicz, 471 U.S. 462,
471–76, 105 S.Ct. 2174, 85 L.Ed.2d 528 (1997)).

The Federal Circuit has clearly stated that cease-and-desist
communications made to a party in a forum, without more,
will not confer specific jurisdiction in that forum. See, e.g.,
Red Wing Shoe Co., Inc. v. Hockerson–Halberstadt, Inc.,
148 F.3d 1355, 1360 (Fed. Cir. 1998); Genetic Implant Sys.
Inc. v. Core–Vent Corp., 123 F.3d 1455, 1458 (Fed. Cir.
1997). The only issue before the Court is whether Defendant's
licensing activities are sufficient additional contacts to subject
Defendant to the Court's jurisdiction.

Plaintiff relies on three Federal Circuit cases in support of its
position. In Akro, the Federal Circuit held that defendant's
actions of sending infringement letters to residents within
the forum state, coupled with the defendant's licensing of
an in-state competitor, warranted the exercise of personal
jurisdiction over the defendant in plaintiff's declaratory
judgment suit. Akro, 45 F.3d at 1548–49. Additionally, in
Genetic Implant, the court held that the district court could
exercise personal jurisdiction over a defendant that sent
cease-and-desist letters to the forum state. The court in
Genetic Implant noted that in addition to the cease-and-
desist letters, the defendant attempted to develop a market
in the forum state, and most significantly, defendant entered
into an exclusive license with a third party to sell patented
products in the forum state. Genetic Implant, 123 F.3d
1455, 1458–59. Pursuant to the agreement, the third party
maintained two sales representatives in the forum state and
sold a substantial number of products covered by the patent
in suit. The court in Genetic Implant further rejected the
defendant's argument that it should not be subject to suit
in the forum state because the third party licensee was not

incorporated in the forum state. 7  Finally, in Dainippon,
the Federal Circuit relied on Akro and Genetic Implant in
concluding that an out-of-state parent company was subject
to jurisdiction in California because of its cease-and-desist
activities in the state, exclusive licensing agreement with
a subsidiary that maintained sales agents in the state, and
substantial licensing revenues from the subsidiaries sales
under the patent-in-suit in California. Dainippon, 142 F.3d
at 1271. Similarly, in this case, Defendant sent cease-and-
desist communications in 2006 and 2010 to Plaintiff's offices
in California. Furthermore, Defendant granted Vac–Alert
Industries an exclusive license to the ‘624 Patent. Vac–Alert
Industries employs sales agents who distribute swimming
pool products based on the technology disclosed in the ‘624
Patent throughout California. Teran's Dec. Ex. E. Finally,
Defendant collects royalties from Vac–Alert Industries for its
sales in California.

7 The court stated:
[Defendant's] distinction between in-state and
out-of-state distributors is not tenable; the fact
that [the third party licensee] is not a Washington
corporation is not determinative. [The third party
licensee] is present in Washington in the sense
that it promotes and sells [Defendant's] patented
products in the state; thus, it is transacting
business ‘in-state.’
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Genetic Implant, 123 F.3d 1455, 1459.

*8  Defendant contends that Akro and Dainippon are
distinguishable. In Akro, the Federal Circuit specifically
distinguished cases cited by the defendant-licensor that had
held that a license with an out-of-state patentee cannot support
personal jurisdiction for the patentee because the defendant-
licensor's agreement was with a resident licensee. Akro,
45 F.3d at 1549. Further, the Federal Circuit held that the
defendant-licensor's agreement satisfied the “arising out of
or relates to” prong of the due process inquiry because the
plaintiff's declaratory relief action challenged the validity and
enforceability of the patent-in-suit, and the license agreement
obliged the defendant-licensor to defend and enforce the
patent-in-suit. Id. at 1548–49. By contrast, in this case, Vac–
Alert Industries, Defendant's licensee, is a Florida LLC.
Although that fact alone now has minimal relevance under
Genetic Implant, more significantly, the license agreement in
this case does not oblige Defendant to defend and enforce
the patent-in-suit. Thus, Defendant's licensing activities in
California do not relate to Plaintiff's declaratory relief action
because unlike in Akro, here, Defendant does not have
continuing obligations to the licensee conducting business
in California. The Court notes that although Defendant did
attempt to enforce the patent in this case, the significant fact
is that nothing about its license agreement with Vac–Alert
Industries obliged or instigated Defendant to do so. Therefore,
the Plaintiff's declaratory relief claim does not arise from
or relate to Defendant's licensing activities with Vac–Alert

Industries under Burger King. 8  Instead, Defendant contends
that Plaintiff's claim arises from and relates solely to
Defendant's cease-and-desist letters—which are insufficient
to subject Defendant to the Court's jurisdiction.

8 Dainippon is also distinguishable from the instant
case on the same grounds as Akro. Dainippon
involved an exclusive license that obligated the
defendant-licensor to take legal action to enforce
the patents-in-suit. See Dainippon, 142 F.3d at
1267–68.

Defendant's position is further strengthened by the Federal
Circuit's reasoning in recent cases. In Red Wing Shoe,
a case decided after Genetic Implant, the Federal Circuit
held that a patent holding company was not subject to
the court's jurisdiction even though it sent cease-and-
desist letters to Minnesota and contracted with several non-
exclusive licensees that sold goods based on those licenses
in Minnesota. Red Wing Shoe, 148 F.3d at 1361–62. The
court held that “doing business with a company that does

business in Minnesota is not the same as doing business in
Minnesota.” Id. at 1361. In distinguishing Akro, the court
in Red Wing Shoe stated, “the focus in Akro was on the
patentee's contacts with the forum and its residents, namely,
the patentee's contacts with its exclusive licensee.” Id. at
1362. The court in Red Wing Shoe highlighted the fact
that the defendant in Akro had “substantial contacts with
its exclusive licensee” who was a resident in the forum
state, unlike the contacts in the case before it. Id.; see also
Breckenridge Pharm., Inc. v. Metabolite Laboratories, Inc.,
444 F.3d 1356, 1365–66 (Fed. Cir. 2006) (noting that Akro
was distinguishable from Red Wing Shoe because the license
agreement in Akro created continuing obligations between
the defendant and the licensee conducting business in the
forum state). The court also noted that in Akro, the court had
found there was a sufficient nexus between the contacts and
the cause of action because the license agreement required
the patentee to defend and pursue any infringement actions
involving the licensed patent. Thus, Akro was distinguishable
for the following reasons: (1) the licensees in Minnesota

were not residents of Minnesota; 9  (2) the licensees had no
dealings with defendant in Minnesota; and (3) the license
did not require the defendant to pursue infringement actions.
Similarly, in this case, although Defendant sold an exclusive
license to Vac–Alert Industries, (1) Vac–Alert Industries is not
a resident of California; (2) the evidence shows that Vac–Alert
Industries has had no dealings with Defendant in California;
and (3) the license does not require Defendant to pursue
infringement actions.

9 The Federal Circuit in Red Wing Shoe did not
address Genetic Implant, which found the fact
that a licensee was not technically a resident of
the forum state unpersuasive in holding there was
personal jurisdiction. The court in Genetic Implant
reasoned that the licensee had sufficient minimum
contacts with the state, regardless of its residency.

Additionally, in 2006, the Federal Circuit stated that in
determining whether specific personal jurisdiction exists
in this context, “our case law requires that the license
agreement contemplate a relationship beyond royalty or
cross-licensing payment, such as granting both parties the
right to litigate infringement cases or granting the licensor
the right to exercise control over the licensee's sales or
marketing activities.” Breckenridge, 444 F.3d at 1366. After
closely examining the license agreement in the case before it,
the court in Breckenridge held specific personal jurisdiction
existed in a declaratory relief suit initiated in Florida. Id.
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at 1367. As in this case, the court in Breckenridge noted
that the defendant-licensor entered into an exclusive license
with a company that conducted business in Florida, although
it was not headquartered in Florida. The court also noted
that the defendant-licensor granted the licensee the right
to sue for patent infringement with the defendant-licensor's
consent, and the parties agreed to cooperate reasonably in any
enforcement actions. Finally, the defendant-licensor agreed to
provide the licensee with consultation on the science relevant
to the licensed technology. In view of these facts, the Federal
Circuit concluded that the fact that “this exclusive license
agreement not only contemplated an ongoing relationship
between [the licensee and licensor] beyond royalty payments
but has actually resulted in such a relationship is obvious. ...”
Id. at 1367. In this case, no ongoing relationship between Vac–
Alert Industries and Defendant, beyond royalty payments, is
established by the license agreement. The license agreement
does not grant the licensee the right to sue for patent

infringement and there are no additional consultation services
provided. (Doc. No. 16).

*9  Thus, Defendant's cease-and-desist communications,
even when coupled with the licensing activities in this case,
are insufficient contacts with California to subject Defendant
to Plaintiff's suit in California.

IV. Conclusion
Defendant's Motion to Dismiss for Lack of Personal
Jurisdiction is GRANTED.

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2011 WL 13217924

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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