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Introduction 

The FK Defendants paid more than $1 million in commercial bribes and kickbacks to the 

Debtors’ former managing director, Geoff Cassidy. They paid those bribes and kickbacks in 

exchange for Cassidy causing the Debtors to enter into a single purchasing program for half a billion 

dollars in Planes, which expert analysis shows was almost $100 million more than the Planes’ Fair 

Market Value. As a direct result of the bribes and kickbacks, Fazal-Karim, Jetcraft, and various 

related entities received or were entitled to receive at least  in commissions from 

Bombardier, profits, and other payments, while their principal and co-conspirator Bombardier 

received hundreds of millions of dollars in direct transfers and loan proceeds as well as sales and 

future orders that Bombardier valued at more than half a billion dollars. The Trustee filed the 

Adversary Complaint [Dkt. 1] (“Complaint”) against the FK Defendants, the Jetcraft Defendants, 

Bombardier, and others, alleging both tort and bankruptcy claims, the former of which are relevant 

to this motion. Although the Court dismissed the original Complaint, the Court found that the 

original Complaint pleaded all of the elements of aiding and abetting breach of fiduciary duty, 

pleaded many of the elements of fraud, and held that in pari delicto did not require dismissal 

because the Complaint pleaded that Cassidy was not a sole actor. The Trustee filed a First Amended 

Adversary Complaint [Dkt. 265] (“FAC”) to address the other deficiencies found by the Court.  

As relevant to the Motion to Dismiss Counts 1-3, 6 and 7 of the FAC [Dkt. 281] (“Motion”), 

Count 1 asserts that the FK Defendants aided and abetted Cassidy’s breaches of fiduciary duty; 

Count 2 asserts that Cassidy, the FK Defendants, and Bombardier were engaged in a civil 

conspiracy; Count 3 asserts an unfair competition claim under Cal. Bus. & Prof. Code § 17200 

(“UCL”) based on the California commercial bribery statute, Cal. Penal Code § 641.3, and fraud 

under Cal. Penal Code § 182; Count 6 asserts a claim for fraudulent misrepresentation; and Count 

7 asserts a claim for fraudulent concealment or nondisclosure. The Complaint also seeks to impose 

alter ego liability on the FK Defendants, which Jahid Fazal-Karim treats as a single, unified entity 

and extension of himself. The FK Defendants again move to dismiss. Their motion lacks merit. 

The FK Defendants improperly rehash many of the same arguments that the Court rejected 

the first time, without identifying specific new allegations or changes in controlling law. That alone 
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is reason to reject them again. Their arguments also fail on the merits.  

The FK Defendants assert that Count 1 is insufficient because Cassidy did not breach his 

fiduciary duties. They set up a straw man rather than challenge the allegations in the FAC and focus 

on everything but the fact that Cassidy took commercial bribes and kickbacks. Under decades of 

precedent, simply taking a commercial bribe or kickback breaches a fiduciary duty. Their challenge 

to Count 2 similarly focuses on everything but what the FAC alleges: that the object of the 

conspiracy was to pay Cassidy commercial bribes and kickbacks in exchange for Planes. That 

unlawful object is sufficient to state a conspiracy claim. They challenge Count 3 based solely on 

extraterritoriality. The FAC now alleges both direct injury in California because Zetta USA sent 

funds directly to Jetcraft Corp. from California, and that the FK Defendants’ conduct occurred in 

California because they made material misrepresentations and omissions to the disinterested 

directors in California. On Count 6, the FK Defendants challenge only whether they made a 

fraudulent misrepresentation. This Court already found that falsifying invoices would be sufficient 

to satisfy this element, and the FAC clarifies that both the First and Second Kickbacks involved 

materially identical falsified invoices prepared at the FK Defendants’ direction. They also contend 

that the misrepresentations in the Plane 1 and 10 APAs are not chargeable against them because 

they are “Buyer’s Representations.” Jetcraft Corp.’s COO not only drafted that language, he 

required that it be included in both APAs. On Count 7, the FK Defendants argue that they had no 

duty to disclose their intention to commit an intentional tort and that Seagrim and Walter must have 

known about the payments, but that ignores what the FAC alleges: that the FK Defendants failed 

to disclose the First or Second Kickbacks, that Seagrim and Walter did not know about them, and 

they would not have approved the transactions if they had. Finally, the FK Defendants argue that 

the FAC does not plead that the Planes were overpriced because the two separate expert analyses 

are simply the Trustee “making something up.” They ignore the allegations describing the basis for 

the expert analyses, as well as that this Court approved the retention and payment of the experts.  

The FK Defendants also assert that in pari delicto or California agency law bars the 

Trustee’s claims. They are wrong for several reasons. First, they fail to cite a single case dismissing 

a complaint based on in pari delicto because an agent was not sufficiently adverse to a principal. 
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Second, under California law, the knowledge of an agent who is defrauding the principal cannot be 

imputed to the principal. Third, they fail all three gates of in pari delicto: Cassidy’s knowledge 

cannot be imputed to the Debtors, Cassidy’s actions were adverse to the Debtors’ interests, and 

Cassidy was not the “sole actor” because the disinterested directors not only could have and would 

have stopped the fraud, they removed Cassidy from his positions with the Debtors when they 

discovered it. As this Court has already ruled with respect to the first Complaint, in pari delicto 

does not apply. The Motion should be denied in all respects. 

Background1

I. The formation of Zetta PTE. 

Before forming Zetta PTE with Cassidy, Seagrim and Walter operated AAM, a private jet 

charter business based in California. (¶ 77.) AAM was a successful business with a fleet of 

Gulfstream aircraft which catered to high net worth individuals and corporate clients in the US and 

in Europe. (Id.) Importantly, AAM had a Part 135 Certificate, which was required by the FAA to 

charter flights into and out of the US. (¶¶ 76, 78.) Cassidy, needing a Part 135 Certificate to expand 

from Asia into the US, approached Seagrim and Walter to form a new company. (¶¶ 78-79.) 

Cassidy lied about his access to large amounts of capital in China, his inherited wealth, his 

experience in the charter business, and his access to wealthy clientele. (¶ 80.) Seagrim and Walter 

joined Cassidy in July 2015, incorporating Zetta Pte in Singapore. (¶ 81.) 

At inception, Zetta PTE’s four Directors were Cassidy, his wife Miranda June Tang, 

Seagrim, and Walter. (¶ 267.) Li became a Director on February 26, 2016. (¶ 29.) According to 

Zetta PTE’s incorporation documents, a majority vote of directors was needed to enter into any 

transaction for aircraft. (¶ 31.) Further, any director who was directly or indirectly interested in any 

transaction had to declare the nature of the interest and could not vote on a transaction in which 

that director had an interest. (Id.) As described further below, Cassidy and Tang had an interest, 

direct or indirect, in each of the transactions due to the kickbacks and bribes paid to Cassidy by 

Defendants. As such, Seagrim and Walter, as the only disinterested directors, had to unanimously 

1 All paragraph references are to the operative FAC unless otherwise noted. All defined terms have 
the same meaning as in the FAC. All emphasis is added unless otherwise noted. 

Case 2:19-ap-01382-SK    Doc 321    Filed 11/13/21    Entered 11/13/21 13:46:17    Desc
Main Document      Page 13 of 45



DLA PIPER LLP (US)
LOS A NG EL ES

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

-4- 

approve all transactions before February 26, 2016, and at least one of Seagrim and Walter (along 

with Li) would have had to approve all transactions after February 26, 2016. (¶ 34.) 

II. The Defendants paid commercial bribes and kickbacks. 

The FK Defendants and Bombardier paid bribes and kickbacks to Cassidy so that Cassidy 

would cause the Debtors to enter into agreements to purchase Planes from the Defendants, so that 

Cassidy would not negotiate a fair price for the aircraft, so that Cassidy would not cause the Debtors 

to cancel those agreements as he expressly threatened to do, and so that Cassidy would ensure that 

the Debtors closed those transactions and took delivery of the Planes. (¶¶ 91-95, 238, 271.) Jahid 

Fazal-Karim directed Jetcraft Corp. (through Jetcraft Global) to pay Cassidy at least $1 million in 

kickbacks to induce Cassidy to cause the Debtors to buy planes from Jetcraft and Bombardier. (¶ 6.) 

In exchange for the bribes and kickbacks paid to Cassidy, the FK Defendants received or were 

entitled to at least  in commissions, profits, and other payments. (¶ 8.)  

Fazal-Karim was part of almost all the Debtors’ aircraft transactions.2 The other FK 

Defendants were involved in transactions for Planes 1, 10, 11, and 16. The Plane 1 price included 

the $500,000 First Kickback, paid by Jetcraft Global to Cassidy. (¶¶ 252, 341) Cassidy and Fazal-

Karim agreed to the First Kickback no later than November 2015, (¶¶ 251-53), before the letter of 

intent and the Plane 1 APA were executed (¶¶ 119-20). The  purchase price was 

 more than the Fair Market Value,  to  more than the 

Estate Value, and  more than what Jetcoast paid less than 60 days before. (¶¶ 344-

45, 349-57.) Seagrim and Walter, Zetta’s only disinterested directors at the time, executed the 

transaction documents in California. (¶ 122.) Zetta PTE wired  for Plane 1 to Jetcraft 

Corp.’s bank account in New York. (¶¶ 124, 128.) AAM wired  from its bank account in 

California to Jetcraft Corp.’s bank account in New York. (¶ 127.) (¶ 128.) Fazal-Karim, Jetcraft 

Corp., and Jetcoast received more than  in commissions and profits. (¶ 130.) 

The Plane 10 and 11 transaction similarly included the $500,000 Second Kickback to 

Cassidy paid by Jetcraft Global, causing the aircraft to be overpriced by at least that amount. 

2 As will be discussed more fully in the response to Bombardier’s motion to dismiss, Fazal-Karim 
and Cassidy simultaneously negotiated Plane 1, including the First Kickback, and Planes 2-6. 
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(¶ 181.) Cassidy and Fazal-Karim agreed to the Second Kickback no later than the execution of the 

Plane 10 APA because it was included in the price. (¶ 272.) The  purchase price was 

 more than the Fair Market Value,  to  more than the Estate 

Value, and  more than what Jetcoast paid after it had already identified the Debtors as 

a buyer for similar planes. (¶¶ 344-45, 349-57.) Seagrim and Walter executed the transaction 

documents in California. (¶ 190.) Fazal-Karim, Jetcraft Corp., and Jetcoast received at least  

 in commissions and profits, as well as a  “broker fee” from Element. (¶ 197.) 

The First and Second Kickbacks were not proper payments. Fazal-Karim and Jetcraft’s CFO 

Behrend requested that Cassidy send fraudulent invoices for “services.” (¶¶ 255, 257, 275, 277.) 

Fazal-Karim and Behrend knew that Cassidy had provided no services to Jetcraft. (¶¶ 257, 277.) 

Cassidy sent the invoices from his personal email account and included his private bank account. 

(¶¶ 256, 276, 281.) Behrend paid Cassidy the $500,000 at Fazal-Karim’s direction from Jetcraft 

Global’s account, even though Jetcraft Global was not even involved in the Plane 1 transaction. 

(¶¶ 257-58.) These payments were not disclosed to the Debtors’ disinterested directors. (¶¶ 259, 

284.) The APAs included language, drafted by Antonenko and that the Jetcraft Defendants required 

be included, which disclaimed any  (¶ 260.) 

Later, while Fazal-Karim and Jetcraft Corp. were being audited by one of their banks, and 

Fazal-Karim was, in his words, “Ducking banks!!,” Fazal-Karim asked Cassidy to send him a 

revised invoice for Plane 10 for $750,000 for “our files.” (¶¶ 279-80.) Fazal-Karim offered to give 

Cassidy the remaining $250,000 if Cassidy got the Debtors to pay the remaining $250,000: “[f]or 

our files better 750k. So that in case you get Zetta to pay us the extra 250k I can resend to you.” 

(¶ 279.) Fazal-Karim offered to “round trip” that money back to Cassidy’s personal account if 

Cassidy would have the Debtors pay an extra $250,000. (Id.) There was and is no legitimate reason 

for Zetta to pay an additional $250,000 to Cassidy through Jetcraft Global. 

In addition to the Kickbacks, Fazal-Karim also facilitated the payment of a $42,569 bribe 

in connection with the Nyota yacht. (¶ 335.) Cassidy and Fazal-Karim owned the Nyota together, 

with Cassidy’s share in his personal name. (¶¶ 328, 332, 336.) The bribe was originally agreed upon 

by Cassidy and Mattar (a Bombardier executive) as part of a quid pro quo in which Cassidy would 
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receive two Sea-Doos in exchange for not cancelling contracts and instead taking delivery of 

additional Planes. (¶¶ 311, 318, 320-21.) Both Fazal-Karim and Mattar indicated that they would 

“sort it out” with each other. (¶¶ 316, 318.) In addition, although the Nyota was in Cassidy’s 

personal name, Cassidy used Debtor resources to operate and insure it, with Fazal-Karim’s 

knowledge. (¶ 333.) None of this was disclosed to the disinterested directors. (¶ 326.) 

III. The Debtors remove Cassidy when his actions are revealed. 

The Debtors’ disinterested directors, Seagrim and Walter, were unaware of the bribes and 

kickbacks. (¶¶ 259-260, 284-285.) In mid-2017, Zetta PTE’s CFO discovered Cassidy’s misdeeds 

while preparing for an audit. (¶ 361.) Walter then accused Cassidy of operating a Ponzi scheme. 

(¶ 362.) Seagrim, Walter, and Li voted to suspend and remove Cassidy and Tang from the Board. 

(¶ 363.) Less than a month later, the Debtors commenced the bankruptcy proceeding. (¶ 365.) 

Legal Standard 

 “To survive a motion to dismiss, a complaint ‘must contain sufficient factual matter, 

accepted as true, to state a claim to relief that is plausible on its face.’” Milbeck v. TrueCar, Inc., 

2019 WL 476004, at *1 (C.D. Cal. Feb. 5, 2019) (quoting Ashcroft v. Iqbal, 556 U.S. 662, 678 

(2009)). A “claim is plausible on its face when the plaintiff pleads factual content that allows the 

court to draw the reasonable inference that the defendant is liable for the misconduct alleged.” Id.

“Allegations in the complaint, together with reasonable inferences therefrom, are assumed to be 

true for purposes of the motion.” Odom v. Microsoft Corp., 486 F.3d 541, 545 (9th Cir. 2007). A 

complaint must only “nudge the plaintiff’s ‘claims across the line from conceivable to plausible’” 

to survive a motion to dismiss. M.M. v. Cnty. of San Mateo, 2019 WL 414962, at *2 (N.D. Cal. 

Feb. 1, 2019) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)).  

Argument 

I. Each of the tort Counts states a claim.  

A. Count 1 states a claim for aiding and abetting breach of fiduciary duty.  

The elements aiding and abetting a breach of fiduciary duty are: “1) a third party’s breach 

of fiduciary duties owed to the plaintiff; 2) the defendant’s actual knowledge of that breach; 3) 

substantial assistance or encouragement by the defendant of the third party’s breach; and 4) the 
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defendant’s conduct was a substantial factor in causing harm to the plaintiff.” [Dkt. 107 at 21.]  

The FK Defendants do not dispute that Cassidy owed the Debtors fiduciary duties, but for 

the first time argue that Cassidy did not breach that duty. In doing so, the FK Defendants 

mischaracterize the FAC in a classic straw man argument in several ways. None stand up.  

First, the FK Defendants mischaracterize the breaches alleged in the FAC. They argue (i) 

that it was not a breach of fiduciary duty for Cassidy to purchase Bombardier Global 5000s and 

6000s because this was always a part of the Zetta business plan, and (ii) that the FAC fails to allege 

that Cassidy breached his fiduciary duty by “buy[ing] aircraft that the Debtors could not afford.” 

[Dkt. 281 at 23-24.] The FK Defendants further argue that Cassidy did not breach his fiduciary duty 

to the Debtors (iii) by taking Fazal-Karim’s payment of the $40,000 credit on the Nyota, or (iv) by 

jointly owning the Nyota with Fazal-Karim. [Dkt. 281 at 24-26] 

These are not the breaches that the FAC alleges. The FAC does not allege that the purchase 

of Bombardier aircraft alone was a breach of Cassidy’s duty. Instead, it alleges that Cassidy was 

“knowingly acting against [the Debtors’] interests” including “by taking the kickbacks and bribes 

in exchange for inducing the Debtors to purchase the Planes” (¶ 558.) Where an agent accepts 

“secret profits and kickbacks . . . undoubtedly there is a breach of fiduciary obligation alleged.” 

Arcturus Mfg. Corp. v. Rork, 198 Cal. App. 2d 208, 210 (Cal. Ct. App. 1961)3; see also Williams 

Elec. Games, Inc. v. Garrity, 366 F.3d 569, 576 (7th Cir. 2004) (“commercial bribery normally will 

involve such a breach”); Phillips Chem. Co. v. Morgan, 440 So.2d 1292, 1294 (Fla. Ct. App. 1983) 

(accepting a “kick-back” is in “blatant disregard of the most elemental fiduciary duties owed an 

employer not to deal in his business for the agent’s own benefit”).4

Similarly, the FAC does not allege that Cassidy breached his duty merely by buying 

overpriced aircraft that the debtors could not afford. Rather, it alleges that Cassidy “saddled the 

company with almost half of a billion dollars in insurmountable debt in exchange for commercial 

3 Arcturus Mfg. dealt with prejudgment attachment against the agent, but it is telling that the court 
so thoroughly dismissed the question that taking a kickback was a breach of fiduciary duty.  
4 The FK Defendants contend that the Court should take judicial notice of the allegations in the 
original complaint regarding Cassidy’s business plan regarding Bombardier aircraft. [Dkt. 281 at 
23.] Assertions in pleadings are admissions unless amended. Jackson v. Loews Hotels, Inc., 2019 
WL 6721637, at *3 (C.D. Cal. July 24, 2019). The FAC amended these allegations to say that the 
First Business Plan was fraudulent and that Cassidy lied to Seagrim and Walter. (See ¶¶ 80, 100.) 
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bribes and kickbacks.” (¶ 91.) Further, each transaction “propel[led] the Debtors into a more 

precipitous fall into financial crisis.” (¶ 93.) Cassidy further breached his duties because he “did 

not take any meaningful steps to negotiate lower prices from Bombardier for the purchases of these 

aircraft, much less implement a competitive procurement process, or request proposals from 

Bombardier’s competitors such as Gulfstream.” (¶ 92.) It was not just that Cassidy bought planes 

that were overpriced and that the Debtors could not afford. He bought them to enrich himself by 

receiving commercial bribes and kickbacks from the Defendants. (¶ 95.) But that is only gilding 

the lily, because accepting a kickback, without more, is a breach of fiduciary duty. Arcturus Mfg., 

198 Cal. App. 2d at 210; Williams, 366 F.3d at 576; Phillips Chem., 440 So.2d at 1294. 

Next, the FAC does not allege that Cassidy breached his duty by merely taking a credit from 

Fazal-Karim to offset the Sea-Doos in 2017. Rather, the FAC alleges that Cassidy accepted the 

promise of a future bribe in 2016 (that was later paid in 2017) to “take delivery of the Planes rather 

than cancel the transactions, as well as cause the Debtors to enter into additional transactions.” 

(¶ 561.) Cassidy demanded the Sea-Doos as a quid pro quo in exchange for agreeing not to cancel 

aircraft purchases. (¶ 309.) Mattar directed Cassidy to buy the Sea-Doos and bill it back to Jetcraft, 

after which he and Fazal-Karim would “sort it out” amongst themselves. (¶ 316.) They “sorted it 

out” by having Fazal-Karim offset the amount against Cassidy’s share of the Nyota. (¶¶ 334-35.) 

Cassidy thus breached his fiduciary duties by failing to do what was financially sound for the 

Debtors (canceling additional aircraft) because the Defendants agreed to pay him bribes (even if 

they did not actually pay them until later). See Arcturus Mfg., 198 Cal. App. 2d at 210; Williams, 

366 F.3d at 576; Phillips Chem., 440 So.2d at 1294.  

Last, the FAC does not allege that Cassidy breached his fiduciary duty by merely entering 

into the Nyota side venture. Rather, it alleges that Cassidy breached his duty by entering into a deal 

with Fazal-Karim, FK Group, and FK Partners to purchase the Nyota in Cassidy’s personal name, 

while simultaneously using the Debtors’ resources for the venture. (¶ 562.) Misappropriating 

company resources for personal benefit is a breach of fiduciary duty. See, e.g., G.M.A. Const., Inc. 

v. Carroll, 2014 WL 4090813, at *1 (W.D. Wash. Aug. 7, 2014). The FK Defendants argue that 

the Nyota “venture” was not itself a breach of duty because (1) the FAC does not allege that 
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Seagrim and Walter did not use the Nyota, or that they were otherwise unaware of it and (2) Fazal-

Karim could not have known that Cassidy was not purchasing the yacht on behalf of Zetta. [Dkt. 

281 at 24-26.] Both arguments are belied by the FAC. In the first sentence of the FAC on the topic, 

it describes the Nyota as “a separate, undisclosed side venture.” (¶ 326.) Cassidy registered the 

Nyota in his name, not the Debtors, and Fazal-Karim was copied on an email indicating that the 

yacht would be registered “under [Cassidy’s] personal name.” (¶¶ 332, 336.) Cassidy also misused 

Debtor resources, including consultants paid for by Zetta PTE and Zetta PTE’s insurance. (¶¶ 326, 

331-33, 336-37.) What possible legitimate reason could the Debtors have for putting a €3 million 

yacht in Cassidy’s “personal name”? Why would Fazal-Karim send an invoice for €1.5 million to 

“Geoff Cassidy” if he thought it was owned by the Debtors? The FAC alleges that Fazal-Karim 

knew that Cassidy was misusing Zetta assets for the Nyota venture. The Court cannot draw an 

inference from these allegations in favor of the Trustee that leads to any other conclusion.  

The FAC thus alleges numerous breaches of fiduciary duty by Cassidy. The FK Defendants 

do not challenge any of the other elements.5 As a result, Count 1 states a claim.  

B. Count 2 states a claim for civil conspiracy.  

“[T]o maintain an action for conspiracy under California law, a plaintiff must allege that 

the defendant had knowledge of and agreed to both the objective and the course of action that 

resulted in the injury, that there was a wrongful act committed pursuant to that agreement, and that 

5 Even if the FK Defendants were to try to challenge the other elements on reply, new matters raised 
for the first time in a reply brief are waived. [Dkt. 241-1 at 40]; see also In re Flashcom, Inc., 503 
B.R. 99, 135 n.24 (C.D. Cal. 2013); LBR 9013-1(g)(4). In any event, the FAC cures any 
deficiencies from the Court’s ruling on the original Complaint. Regarding the timing of the 
Kickbacks, the FAC clarifies that the First Kickback was agreed to before the execution of the 
agreements for Planes 1-6 and no later than the NBAA conference in November 2015 (¶ 251) and 
the Second Kickback was agreed to before the execution of the agreement for Plane 10 because it 
was included in the purchase price (¶ 272). Regarding the FK Defendants’ actual knowledge of and 
substantial assistance with the breaches regarding the First Kickback, the FAC clarifies that the 
First Kickback was included in the price of Plane 1 (¶¶ 252-55, 263-70); that at Fazal-Karim’s 
request, Cassidy sent a fraudulent invoice for “services” payable to Cassidy’s personal bank 
account (¶¶ 255-58, 601, 603); that the FK Defendants’ knew that Cassidy had provided no such 
services (¶¶ 257, 277, 602, 604); that Behrend paid the First Kickback from Jetcraft Global’s bank 
account to Cassidy’s personal bank account (¶¶ 258, 274); that the First Kickback was disguised as 
an “outside commission” and “3rd Party Fee,” contrary to Fazal-Karim’s false statements in his 
declaration (¶¶ 252-54, 268-69); and that the First Kickback was not disclosed to the disinterested 
directors (¶¶ 259, 284). The FAC also clarifies that Fazal-Karim facilitated the Sea-Doo bribe and 
the Second Kickback to Cassidy “in exchange for his agreement to purchase planes and his 
agreement not to cancel existing contracts and deliveries.” (¶ 564.) 
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there was resulting damage.” [Dkt. 107 at 28.] A plaintiff must “must show that each member of 

the conspiracy acted in concert and came to a mutual understanding to accomplish a common and 

unlawful plan, and that one or more of them committed an overt act to further it.” [Id. at 29.]  

Similar to Count 1, the FK Defendants ignore the conspiracy that the FAC alleges. The FAC 

alleges a conspiracy between Cassidy, the FK Defendants (through Fazal-Karim, Behrend, and 

Antonenko), and Bombardier (through Fazal-Karim, Mattar, and Yu) to pay commercial bribes and 

kickbacks to Cassidy to ensure he would purchase and take delivery of aircraft from the Defendants, 

for which the Defendants received millions of dollars. (¶¶ 6-8, 98, 237-40.) Rather than address the 

straightforward allegations, the FK Defendants rely on hyperbole and inflammatory language. For 

example, rather than address the allegations in Count 2 which specifically cite the ways in which 

the FK Defendants participated in the conspiracy (¶¶ 574-76), or the detailed allegations in the rest 

of the FAC (¶¶ 5-8, 91, 241-321, 326-40), they quote part of one sentence to argue that the Trustee’s 

assertion that the FK Defendants had “actual or constructive knowledge of Fazal-Karim’s and 

Bombardier’s agreements to pay kickbacks and bribes to Cassidy” is somehow insufficient and 

conclusory. [Dkt. 281 at 27 (citing ¶ 577).] It is conclusory only if you ignore the rest of the FAC.  

Next, the FK Defendants contend that the FAC must allege separate, independent 

agreements for each of the tort claims because the conspiracy incorporates each of the other claims. 

[Dkt. 281 at 27.] Again, the FK Defendants miss the point. The FAC alleges that the Defendants 

conspired to pay unlawful commercial bribes and kickbacks to Cassidy. The FAC does not need to 

allege the specific legal theory or statute under which the actions of the conspiracy fall, let alone 

separate, independent conspiracies and agreements for each underlying tort. See Rickley v. 

Goodfriend, 212 Cal. App. 4th 1136, 1158 (Cal. Ct. App. 2013) (“It is sufficient that a conspiracy 

is based on an agreement to engage in unlawful conduct regardless of whether the conspiracy 

violates a duty imposed by tort law or a statute.”). The FAC alleges that the Defendants agreed to 

pay Cassidy bribes and kickbacks to induce him to purchase and take delivery of aircraft. (¶¶ 5-8, 

91, 241-321, 326-40, 574-78.) At this stage – in fact, at any stage up to and including trial – a 

plaintiff need only show a tacit agreement, and “participation in a civil conspiracy can be inferred 

from circumstantial evidence of defendant’s conduct.” Nautilus, Inc. v. Chunchai Yu, 2011 
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WL13213575, at *12 (C.D. Cal. Dec. 19, 2011) (cleaned up). Further, “circumstantial evidence or 

the existence of joint action” is sufficient to “infer such agreements” because “[d]irect evidence of 

. . . an agreement among the parties . . . will only rarely be available.” See Mendocino Envtl. Ctr. 

v. Mendocino Cnty., 192 F.3d 1283, 1302 (9th Cir. 1999). To be sure, the FAC alleges a direct 

agreement: that no later than the NBAA Conference in November 2015, Fazal-Karim, Mattar, Yu, 

and Cassidy agreed that Jetcraft would pay Cassidy the $500,000 First Kickback in exchange for 

Cassidy causing the Debtors to enter into the agreements to purchase Planes 1-6. (¶¶ 241-49, 251-

55.) Behrend admitted these and similar payments were made through offshore affiliates unrelated 

to the transactions to disguise them from scrutiny. (¶¶ 282-83, 377.) In July 2016, Fazal-Karim, 

Mattar, and Cassidy agreed that Cassidy should purchase Sea-Doos worth more than $40,000, bill 

that purchase to Jetcraft, and that Mattar and Fazal-Karim would “sort . . . out” the payment 

between Jetcraft and Bombardier, which they did by having Fazal-Karim give Cassidy a credit on 

the Nyota. (¶¶ 305-09, 311-12, 316, 318, 321, 335, 338.) In addition, Fazal-Karim and Mattar, 

agents of the FK Defendants and Bombardier, were making improper payments between 

themselves on transactions involving Debtor aircraft. (¶¶ 290-304.)6 The FAC thus pleads both 

direct and circumstantial evidence of a conspiracy to pay commercial bribes and kickbacks. 

The FK Defendants also argue that the conspiracy claim “flies in the face” of California 

intracorporate conspiracy doctrine. [Dkt. 281 at 28.] The FK Defendants argue that they are the 

same person such that they cannot conspire with each other, but distinct enough not to be alter egos. 

[Compare Dkt. 281 at 28, with Dkt. 281 at 34-35.]7 They cannot have it both ways. The Trustee 

6 The FK Defendants contend that Trustee fails to show that the transfers on the Spreadsheet 
actually occurred. [Dkt. 281 at 27 n.10.] The Trustee does not have to plead those specific details 
because “the relevant information is within the defendant’s exclusive possession and control.” 
Vatan v. QTC Med. Servs., Inc., 721 F. App’x 662, 663-64 (9th Cir. 2018); Estate of Migliaccio v. 
Midland Nat’l Life Ins. Co., 436 F. Supp. 2d 1095, 1106 (C.D. Cal. 2006). The FAC describes in 
detail why the Spreadsheet plausibly shows improper payments, namely that the payments do not 
match any legitimate payments identified by any party. (¶¶ 290-304.) Even if the Court could infer 
a legitimate reason for Fazal-Karim to send to Mattar’s personal email address a spreadsheet 
referencing payments related to the Debtors, it would be error to draw such an inference. 
7 The FK Defendants further contend that Fazal-Karim, as Bombardier’s agent, cannot conspire 
with Bombardier because Fazal-Karim was acting “in [his] official capacities on behalf of the 
corporation and not as [an] individual[] for [his] individual advantage.” [Dkt. 281 at 28.] Paying 
commercial bribes and kickbacks are not part of Fazal-Karim’s “official capacities.” Rather, they 
are expressly forbidden by Bombardier’s own policies. (¶¶ 322-25; see also ¶¶ 389, 393-94.) 
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can, however, because Rule 8 expressly allows a plaintiff to plead in the alternative “regardless of 

consistency.” Fed. R. Civ. P. 8(d)(2-3). The FAC seeks to establish both (1) that the FK Defendants 

are liable as alter egos of Fazal-Karim and that Bombardier is liable because Fazal-Karim is their 

agent and (2) even if they are not alter egos, and there is no agency, the Defendants are co-

conspirators. Both are sufficiently pleaded. That said, if the Court erroneously reverses its decision 

that Fazal-Karim was Bombardier’s agent, or dismisses the alter ego basis for liability, then it 

cannot use those allegations to bar the conspiracy claims as an intracorporate conspiracy. 

The FAC thus pleads the agreements (both directly and circumstantially). The FK 

Defendants do not challenge the other elements of a conspiracy claim.8 Count 2 states a claim. 

C. Count 3 states a claim under Cal. Bus. & Prof. Code § 17200.  

The UCL prohibits “any unlawful, unfair or fraudulent business act or practice.” [Dkt. 107 

at 30.] The Court previously held that the UCL claim failed to plead that “1) the injury occurred in 

California, or 2) the defendants’ conduct occurred in California” sufficient to overcome the “strong 

presumption against extraterritorial application of California law.” [Dkt. 107 at 30.] The test is 

disjunctive. Id. The FAC alleges both prongs.  

i. The FAC pleads that the injury occurred in California. 

The FAC addresses each deficiency that the Court found regarding injury in California. 

First, the Court held that the Complaint did not allege any injury to Zetta USA sufficient to show 

“a nexus to California.” [Dkt. 107 at 31-32.] The FAC pleads a direct injury in California because 

Zetta USA sent  of the purchase price of Plane 1 from its bank account in California 

directly to Jetcraft Corp.’s bank account in New York. (¶¶ 94, 127.) AAM also sent Zetta PTE $1.4 

million that Zetta PTE used to pay the deposits on Planes 1-6. (¶ 94.) These transactions were 

secured by the First Kickback. (¶¶ 241-61, 587-89.) The FAC thus directly connects  

8 Again, any attempt to raise such arguments for the first time in a reply brief would be waived. 
[Dkt. 241-1 at 40]; see also Flashcom, 503 B.R. at 135 n.24 (C.D. Cal. 2013); LBR 9013-1(g)(4). 
In any event, the FAC pleads overt acts, including paying the Kickbacks to Cassidy’s personal bank 
account for fraudulent invoices for “services” that were never provided, and omitting and disguising 
the nature of those payments in the transactional documents. (¶¶ 6, 181, 238-39, 255, 257-61, 268-
86, 292-95, 574, 579), as well as conspiring with Bombardier to pay or agree to pay commercial 
bribes so Cassidy would continue to purchase and take delivery of the Planes, rather than cancel 
them (¶¶ 241-61). As discussed in § I.F below, the FAC pleads damages.  
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in payments from California to the FK Defendants’ wrongful acts. 

Second, the Court noted that “nothing . . . indicates that Zetta USA was the ‘revenue-

generating entity’ . . . .” [Dkt. 107 at 32.] The FAC clarifies that Zetta USA, not Zetta PTE, 

conducted the Debtors’ revenue-generating flights. (¶ 82.) To comply with FAA regulations, Zetta 

USA operated the Planes from the Debtors’ principal base of operations in Burbank, California, 

and the key officers and employees were also based there. (¶¶ 112-14, 537.) Every Plane was leased 

or sub-leased to Zetta USA and Zetta USA was thus responsible for the lease payments on every 

plane. (¶ 112.) Zetta USA guaranteed every plane. (¶ 116.) Any funds not taken directly from 

investors as part of Cassidy’s Ponzi-like scheme came from Zetta USA in California. 

ii. The FAC pleads that the FK Defendants’ conduct occurred  
“in whole or in part” in California. 

The FAC also addresses the Court’s prior concern about where the relevant conduct took 

place. The Court noted that “[t]he allegations the Trustee highlights do not indicate that any 

transactions took place in California, or that any agreements were executed in California. . . . The 

fact that Seagrim and Walter live in California is insufficient to find that the conduct occurred here, 

especially because they represented only 40% of the Zetta PTE board.” [Dkt. 107 at 33.]  

The FAC clarifies that Seagrim and Walter executed the directors’ resolutions and all 

transactional documents on behalf of Zetta USA in California. (¶¶ 27-28, 30, 122, 190, 537.) The 

FAC also clarifies that Seagrim and Walter had a controlling interest in Zetta PTE’s board (not 

merely 40%) for at least two reasons. One, before Li became a board member—for the Planes 1-9 

transactions—Seagrim and Walter were 50% of Zetta PTE’s board, and thus were required to 

approve those transactions. (¶¶ 27-31, 34, 122, 190, 537.) Further, the FK Defendants knew that 

Zetta PTE’s Board, and thus Seagrim and Walter, would have to approve those transactions. 

(¶¶ 263-67.) Two, Zetta PTE’s foundational documents require that a director who is interested in 

a transaction may not vote on the transaction. (¶ 31.) Because Cassidy and Tang were interested in 

each of the transactions based on Cassidy’s receipt of kickbacks and bribes, and because Li was 

interested in the Plane 6 and 7 transactions, their votes would not count. (¶ 32.) Seagrim and Walter 

thus made up a controlling interest for all transactions. Thus, every board approval took place in 
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California. By failing to disclose the kickbacks and bribes to Seagrim and Walter in California, and 

by making misrepresentations that there were no third-party commissions in transaction documents 

that were reviewed and executed in California, the FK Defendants’ acts took place in California. 

The FK Defendants contend that because the commercial bribes and kickbacks were paid 

outside of California, the conduct was extraterritorial. [Dkt. 281 at 28-31.] That fails for at least 

two reasons. First, the California bribery statute applies to bribes paid outside of California so long 

as the conduct occurs in California “in whole or in part.” Mattel, Inc. v. MGA Entmt., Inc., 782 F. 

Supp. 2d 911, 1041 (C.D. Cal. 2011); Bryant v. Mattel, Inc., 2010 WL 3705668, at *8 (C.D. Cal. 

Aug. 2, 2010). In those cases, the court rejected the argument that a defendant can immunize their 

bribes by only paying them outside the state. Mattel, 782 F. Supp. 2d at 1041; Bryant, 2010 WL 

3705668, at *8. In addition, as in Mattel, the kickbacks and bribes were paid to consummate a 

transaction in California, for aircraft that would be based in California, operated in California, and 

guaranteed by Zetta USA (whose funds from California would be paid both directly and indirectly 

for the Planes). The bribes thus occurred “in part” in California under Cal. Penal Code § 641.3.  

Second, the FAC pleads fraud as a basis for the UCL claim, specifically that the FK 

Defendants made fraudulent statements and omissions to Seagrim and Walter in California. The 

FK Defendants assert that the FAC fails to plead conduct in California, but the only case they cite 

involving fraud is Tidenberg v. Bidz.com, Inc., 2009 WL 605249 (C.D. Cal. Mar. 4, 2009). That 

case involved a California defendant who made false and misleading statements to a Texas resident. 

Id. at *4. Here, the false and misleading statements were made to California residents.  

D. Count 6 states a claim for fraudulent misrepresentation.  

“Under California law, the elements of fraud are 1) a misrepresentation; 2) knowledge of 

falsity (or scienter); 3) intent to defraud (i.e., to induce reliance); 4) justifiable reliance; and 5) 

resulting damage.” [Dkt. 107 at 35.]  

The FK Defendants argue that the FAC fails to plead a misrepresentation because Cassidy 

sent the fraudulent invoices to Fazal-Karim. But this Court held previously that the Complaint met 

the misrepresentation factor because Cassidy sent the fraudulent invoice at the request of Jetcraft’s 

CFO, Behrend, for “services” that were never provided. [Dkt. 107 at 36.] The FAC relies on the 
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same allegations with respect to the Second Kickback. (¶¶ 273-77, 603-04.) The FAC clarifies that 

Fazal-Karim asked Cassidy to send an invoice for the First Kickback as well (¶¶ 255, 601) and that 

in response Cassidy provided a fraudulent invoice for “Support Services” which Cassidy did not 

provide and which the FK Defendants knew that Cassidy had not provided (¶¶ 256-57, 602). The 

two invoices are materially identical. The FK Defendants argue that the invoices cannot support 

fraud because—although the FK Defendants orchestrated them—these were statements by Cassidy. 

They cite no authority whatsoever to support this argument.  

Similarly, the FK Defendants argue that the FAC fails to plead a misrepresentation because 

the false statements in the Plane 1 and 10 APAs were purportedly representations by the Buyer, 

Zetta PTE. Jetcraft’s COO, Antonenko, both drafted the language of the statements and expressly 

required that they be included in the transactional documents that he then executed on behalf of 

Jetcraft Corp., Jetcraft Global, Orion, and Jetcoast, to disguise the bribe from the Debtors’ 

disinterested directors. (¶¶ 260, 607-08.) That is sufficient to plead misrepresentation, even if 

Antonenko may have disguised the representation as nominally coming from the buyer. 

The FK Defendants do not challenge any other elements of fraudulent misrepresentation in 

Count 6.9 Accordingly, Count 6 states a claim for fraudulent misrepresentation. 

E. Count 7 states a claim for fraudulent concealment or nondisclosure. 

The FAC states a claim against the FK Defendants for fraudulent concealment. The 

fraudulent concealment claim falls squarely into each of the three exceptions to the confidential or 

fiduciary relationship standard. See Warner Constr. Corp. v. City of Los Angeles, 2 Cal. 3d 285, 

294 (1970). First, because Antonenko included misleading language in the APAs to conceal the 

Kickbacks, Jetcraft Corp., Jetcraft Global, Orion, and Jetcoast misrepresented the nature of the 

payments to Cassidy and failed to materially qualify those facts. (¶¶ 251, 260, 608.) 

9 Again, any attempt to raise such arguments for the first time in a reply brief would be waived. 
[Dkt. 241-1 at 40]; see also Flashcom, 503 B.R. at 135 n.24 (C.D. Cal. 2013); LBR 9013-1(g)(4). 
In any event, the FAC clarifies that that “Cassidy and Fazal-Karim had previously agreed on the 
First Kickback before the agreements relating to Planes 1-6 were executed” and no later than 
November 2015 (¶¶ 251-55) and that they had agreed to the Second Kickback no later than the 
execution of the agreements related to Plane 10 because it was included in the purchase price 
(¶¶ 272). The FAC also clarifies that the First Kickback was paid in response to a fraudulent invoice 
sent by Cassidy at the FK Defendants’ request for “services” that they knew Cassidy never 
provided. (¶¶ 257, 261.) Finally, as discussed in § I.F below, the FAC pleads damages. 
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Second, the kickbacks and commercial bribes were known only to the Defendants and 

Cassidy – not the disinterested directors. The FK Defendants assert that “the Trustee fails to allege 

any facts suggesting that the $500,000 payments were not ‘known to or reasonably discoverable by 

the plaintiff.’” [Dkt. 281 at 33.] The FK Defendants ask this Court to pile inference on inference in 

their favor: that Seagrim and Walter must have known that there was a kickback because they must 

have known the planes were overpriced or because the information about payments made to 

Cassidy’s personal bank account in Cassidy’s non-Zetta email account must have been reasonably 

accessible to them. [Id.] Even if these inferences were not improper on a motion to dismiss, the 

FAC expressly alleges that the disinterested directors and management were unaware of the 

kickbacks. (¶¶ 34, 259, 284.) That is plausible because of how the disinterested directors responded 

when they discovered Cassidy’s fraud. (¶¶ 361-67.) The FAC also pleads that the FK Defendants 

intentionally concealed or suppressed the First and Second Kickbacks. (¶¶ 633-34.) The First 

Kickback was agreed to in person at the NBAA conference. (¶ 251.) The transaction documentation 

for both Planes 1 and 10 never identified Cassidy as the recipient of the $500,000. (¶¶ 253, 288.) 

The falsified invoices, prepared at Fazal-Karim’s and Behrend’s direction, were sent from 

Cassidy’s personal email account, not his Zetta email account. (¶ 256.) Jetcraft Global wired both 

Kickbacks to Cassidy’s personal account. (¶¶ 258, 274.) The FK Defendants not only executed the 

Plane 1 and 10 APAs knowing they contained a false representation that would help conceal the 

Kickbacks from the Zetta Board members, they drafted the representation and demanded that it be 

included. (¶ 608.) The FAC thus plausibly alleges that the kickbacks were secured by agreements 

made in person or using non-Zetta email accounts, paid to personal bank accounts, disguised with 

fraudulent invoices, and concealed with false representations about the lack of any commissions in 

the transactions. Nothing in the FAC suggests otherwise.  

Third, for similar reasons, the FAC pleads that the FK Defendants “actively concealed” 

both the fact and the true nature of the $500,000 payments. In addition, the FAC pleads that the FK 

Defendants commonly used this structure to disguise the true nature of the payments. Specifically, 

Behrend told Element that due to the purportedly “confidential and sensitive nature of some of our 

outside commissions,” the FK Defendants ran the payments through off-shore entities (¶ 282) but 
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would not disclose the details of those payments to anyone but Element’s CEO, and then only in 

person and without allowing Element to keep a copy (¶ 283). 

Finally, the FK Defendants contend that they cannot be liable for fraudulent concealment 

because “there is no ‘duty to disclose [an] intention to commit an intentional tort.’” [Dkt. 281 at 

33.] But the FAC does not allege that the FK Defendants failed to disclose their “intention to 

commit an intentional tort.” Rather the FAC alleges that the FK Defendants actively concealed the 

“material facts that they were paying Cassidy the kickbacks and bribes.” (¶ 631.) Whatever the FK 

Defendants’ intention regarding the First and Second Kickback, they did not disclose that they had 

agreed before the execution of each APA to pay $500,000 to Cassidy personally for services that 

were never provided. (¶¶ 251, 272.) Fazal-Karim and Behrend further concealed the Kickbacks by 

requesting invoices for “services” that they knew Cassidy had not provided. (¶¶ 273-84, 288.) 

F. The FAC plausibly pleads that the Planes were overpriced. 

Nothing in Section IV.B of the Motion provides any basis to dismiss any of the claims. The 

FK Defendants do not cite a single case holding that it is not “a tort or an unfair business practice” 

to sell a product at “market prices” when the transaction involved a kickback. [Dkt. 281 at 22.] 

Even if the Planes were at “market prices,” the prices also included the First and Second Kickbacks. 

And the Trustee can alternatively recover restitution even if the Planes were priced at market.  

The FAC states the tort claims irrespective of whether the Planes were overpriced. A 

plaintiff does not need to plead the exact amount of damages to state a claim, only allege that he 

was damaged. Maya v. Centex Corp., 658 F.3d 1060, 1071 (9th Cir. 2011) (“To be sure, plaintiffs 

would need to quantify the damages . . . to recover, but that isn’t necessary to establish injury at the 

pleading stage.”); Pinzon v. Pepperdine Univ., 2021 WL 3560782, at *4-5 (C.D. Cal. Aug. 5, 2021); 

Martinez v. Cnty. of Riverside, 2020 WL 4980043, at *4 (C.D. Cal. May 14, 2020). In the context 

of commercial bribes and kickbacks, it is enough to plead “the fact and amount of the bribes—

nothing further need be alleged or proved by way of specific or direct injury.” Phillip Morris, Inc. 

v. Grinnell Lithographic Co., 67 F. Supp. 2d 126, 130 (E.D.N.Y. 1999).10 “The victim of 

10 See also Grace v. E.J. Kozin Co., 538 F.2d 170, 174-75 (7th Cir. 1976); Kewaunee Sci. Corp. v. 
Pegram, 503 S.E.2d 417, 419 (N.C. Ct. App. 1998). 
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commercial bribery, who usually as here is the principal of an agent who was bribed, can obtain by 

way of remedy either the damages that he has sustained (the damages remedy) or the profits that 

the bribe yielded (the restitution or unjust enrichment remedy).” Williams Elec. Games, 366 F.3d 

at 576. The amount of the bribe sets the “minimum estimate of damages” because a defendant must 

at least increase the price by that much “to cover the cost of the bribes that it was paying.” Id.11 The 

plaintiff may also recover damages from “overcharging.” See id. at 575.12 The alternative restitution 

remedy includes the bribe “plus the revenue . . . generated . . . minus the cost of goods sold and any 

other variable costs incurred in making the sales that generated that revenue.” Id. at 576.13

So even if the Court disregards the FAC’s expert analysis, the FAC pleads that the Debtors 

were damaged by an amount at least equal to the kickbacks and bribes, plus the amount by which 

the planes were overpriced. (¶¶ 12, 296, 341-42, 568-69, 580-81, 619-20, 636-37.) In the 

alternative, the FAC seeks restitution in the amount of the bribes and kickbacks, plus the revenue 

earned by the FK Defendants, less the variable costs in making the sales. (¶¶ 12, 570, 582, 596, 

621, 638.) Either is sufficient to state the tort claims at this point. 

The FAC also pleads that the planes were overpriced. (¶¶ 341-60.) Based on the Fair Market 

Value, an expert analysis of publicly available valuations of similar planes from three sources as 

well as specific transactions involving substantially similar planes during the relevant time frame, 

the delivered Planes were overpriced by . (¶¶ 343-44.) Based on the Estate Value, a 

discounted cash flow analysis based on the revenue that an operator of similar size as the Debtors 

would likely generate, the Global 5000s and 6000s (Planes 1-4, 6-7, and 10-11) were overpriced 

by between  and . (¶ 345.)  

The FK Defendants make an improper Daubert challenge at the motion to dismiss stage and 

contend that the court should disregard the expert analysis. [Dkt. 281 at 19-20.] Their arguments 

11 See also Excel Handbag Co. v. Edison Bros. Stores, Inc., 630 F.2d 379, 385 (5th Cir. 1980); 
Sears, Roebuck & Co. v. Am. Plumbing & Supply Co., 19 F.R.D. 334, 343 (E.D. Wis. 1956); City 
of New York v. Liberman, 660 N.Y.S. 2d 872, 875 (N.Y. App. Div. 1997); In re Browning’s Estate, 
30 N.Y.S. 2d 604, 605 (N.Y. Surr. Ct. 1941); Franklin Med. Assoc. v. Newark Pub. Sch., 828 A.2d 
966, 975 (N.J. Super. Ct. App. Div. 2003); Phillips Chem., 440 So.2d at 1294-95.
12 See also Phillip Morris, 67 F. Supp. 2d at 130; In re Fuselier, 2010 WL 231739, at *11 (Bankr. 
E.D. La. Jan. 13, 2010); In re Luppino, 221 B.R. 693, 703 n.4 (Bankr. S.D.N.Y. 1998); Donemar, 
Inc. v. Molloy, 169 N.E. 610, 611 (N.Y. 1930). 
13 See also Phillips Chem., 440 So.2d at 1295-97.  
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fail for five reasons. First, on a motion to dismiss, this Court must assume “that [the expert’s] 

opinions are true and that [the expert] is qualified to provide his expert opinion.” In re Resonant 

Inc. Sec. Litig., 2016 WL 6571267, at *5 (C.D. Cal. July 11, 2016) (citing Nursing Home Pension 

Fund, Loc. 144 v. Oracle Corp., 380 F.3d 1226, 1233 (9th Cir. 2004)).  

Second, the FK Defendants suggest that the expert analysis is the Trustee “simply making 

something up[.]” [Dkt. 281 at 19.] Set aside for a moment the incivility of such a baseless 

accusation. The Trustee with Court approval retained two experts to value the planes, and those 

experts have been reimbursed their fees for those analyses with Court approval.14

Third, the FK Defendants incorrectly assert that the Trustee did not describe the source of 

the expert analysis “‘with sufficient particularity to support the probability that a person in the 

position occupied by the source would possess the information alleged.’” [Dkt. 281 at 19 (quoting 

Nursing Home, 380 F.3d at 1233).] That argument fails for three reasons. One, Nursing Home was 

addressing the heightened pleading standard in the Private Securities Litigation Reform Act, that 

does not apply here. Id. at 1230. Two, Nursing Home only held that anonymous sources must be 

described “with sufficient particularity to support the probability that a person in the position 

occupied by the source would possess the information alleged.” Id. at 1233-34. It did not apply this 

rule to expert witnesses. Three, the FAC pleads that the experts had the necessary information to 

conduct the expert analyses. The Fair Market Value is based on “publicly available” information. 

(¶ 343.) A complaint may allege facts based on an expert who “bases his opinion on documents 

that are publicly available” to meet Rule 9(b). Resonant, 2016 WL 6571267, at *5. Similarly, the 

Estate Value is based on “the revenue that an operator of similar size as the Debtors would likely 

generate” and a “conservative 10 % internal rate of return.” (¶ 345.)15

Fourth, the FK Defendants demand that the Trustee attach the full and final expert report to 

14 See RJN in Supp. of Tr.’s Opp. to FK Defs.’ Mot. to Dismiss (“Tr. RJN”) [Dkt. 316]. To avoid 
any further doubt, Steven Hazel of FTI performed the Fair Market Value analysis and Ross 
McKenzie of Seabury performed the Estate Value analysis.  
15 The FK Defendants do not directly challenge the separate Estate Value, only tacking on a citation 
to the second table when discussing the Fair Market Value. [See Dkt. 281 at 19-20.] Discounted 
cash flow analysis, like the Estate Value, is a broadly accepted valuation method. See In re Silicon 
Valley Telecom Exch., LLC, 315 B.R. 750, 752 (B.A.P. 9th Cir. 2004); U.S. v. 191.07 Acres, 482 
F.3d 1132, 1137 (9th Cir. 2007); Kipperman v. Onex Corp., 411 B.R. 805, 846 (N.D. Ga. 2009). 
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the Complaint. [Dkt. 281 at 2, 20.] On the contrary, while the federal rules allow a complaint to 

make allegations based on an expert report, they do not allow attaching that same expert report to 

the complaint. See, e.g., DeMarco v. Depotech Corp., 149 F. Supp. 2d 1212, 1222 (S.D. Cal. 2001). 

“[E]xpert testimony is not barred from being plead[ed] directly into a complaint[.]” Resonant, 2016 

WL 6571267, at *5 (citing Nursing Home, 380 F.3d at 1233). Further, it is improper at this stage 

for the Court to determine whether the expert is qualified. Id.

Fifth, the FK Defendants mistakenly suggest that the Trustee pleaded the expert analysis 

and its conclusions “on information and belief.” [Dkt. 281 at 2, 19-20.] The phrase “on information 

and belief” does not appear in the Trustee’s allegations regarding this expert analysis. (See ¶¶ 343-

46, 474.) The FAC also pleads the facts on which the expert analysis is based. (¶¶ 343-45.)16

The FK Defendants then repackage the same improper arguments as a plausibility challenge 

based on the press releases attached to the FAC and Cassidy’s fraudulent First Business Plan. [Dkt. 

281 at 20-21.] Dismissing the expert analyses on that basis would be reversible error on a Daubert

motion, let alone a motion to dismiss, for several reasons. First, they rely on the “list prices” in 

press releases that they admit are merely “press-release inflation.” [Dkt. 281 at 20.] Next, they rely 

on Bombardier’s forecast (not the historical price, (FAC Ex. 2)) that the average price for business 

jet deliveries in China would be $37.7 million per plane (entirely consistent with the average Fair 

Market Value of $34.7 million, see ¶ 344). The FK Defendants speculate that this must be for 

different, lower-cost planes, but point to nothing in the FAC to support their argument. They also 

provide no reason to think this is anything other than the “inflat[ed]” list prices rather than the 

market prices. Finally, they rely on the fraudulent First Business Plan, which was based on inflated 

revenue assumptions that the Debtors could not and did not come close to reaching. (¶¶ 408-10, 

437.) These things do not absolve the FK Defendants from paying kickbacks. Nor do they 

contradict the public sources that FTI used to calculate the Fair Market Value. (¶¶ 343-44.)  

Finally, the FK Defendants ask this Court to simply ignore the well-pleaded allegations in 

the FAC. [Dkt. 281 at 21-22.] This attempt should be rejected for at least three reasons. First, the 

16 The FK Defendants’ argument regarding Seagrim and Walter’s approval of the transactions [Dkt. 
281 at 19] ignores that an approval “procured by [Cassidy’s] fraud” is “ineffective.” FDIC v. 
Braemoor Assocs., 686 F.2d 550, 554-55 (7th Cir. 1982). 
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FK Defendants contend that any fact they dislike is a mere label or conclusion. But the FAC is not 

“a formulaic recitation of the elements of a cause of action” that is “devoid of further factual 

enhancement.” Iqbal, 556 U.S. at 678 (quoting Twombly, 550 U.S. at 555). For example, they 

dispute that operators “negotiate prices.” [Dkt. 281 at 22.] But operators must negotiate, if the “list 

price” is “press-release inflation” rather than the market price. Cassidy did not even attempt to 

negotiate because he was getting commercial bribes and kickbacks. (¶ 92.) Second, they ask this 

Court to decide that any increase in price is fine because Jetcraft is an aircraft broker. But the FAC 

does not allege Planes 1 and 10 were overpriced because the prices were more than Jetcraft paid, it 

alleges that the prices increased more than the cost of upgrades and enhancements, which were 

themselves “high estimates” that “should come in less” yet they were never adjusted to reflect the 

actual costs. (¶¶ 356-57, 359.) Third, the FK Defendants inappropriately bring in their own facts, 

contending that Jetcraft is an “inventorying broker” who must hold the Planes with borrowed funds. 

They do not explain why they had to buy the Planes, after Cassidy approached them, and flip them 

for millions of dollars more than they paid – excluding upgrades and deposit – at a time when 

market prices overall were decreasing. (¶¶ 349-60.) The FK Defendants ask this Court to commit 

reversible error by adding “facts” outside the four corners of the FAC and drawing inferences 

against the Trustee based on unsupported argument. This Court should decline to do so. 

II. Neither in pari delicto nor the novel agency theory bars the Trustee’s claims.  

The Jetcraft and FK Defendants directly contradict each other on imputation.17 The FK 

Defendants argue that the tort claims must be dismissed because Cassidy’s wrongful conduct is 

imputed to the Debtors. The Jetcraft Defendants argue that Cassidy’s intent is not imputed to the 

Debtors, requiring dismissal of the fraudulent transfer claims. Even without this fatal inconsistency, 

the FK Defendants are wrong for several reasons. 

A. The FK Defendants’ arguments are improper at the pleading stage.  

Affirmative defenses like in pari delicto are “fact-intensive and should not be generally 

resolved at the pleading stage.” In re Amergence Tech., Inc., 2016 WL 4069550, at *3 (Bankr. C.D. 

17 Though the Defendants filed separate motions, they are represented by the same counsel and the 
Jetcraft Defendants joined the FK Defendants’ Motion. [See Dkt. 281 at 1, 36; Dkt. 282 at 1, 23.]  
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Cal. July 27, 2016).18 In particular, courts “should not resolve the factual disputes relating to the 

adverse interest exception at the pleading stage.” Id. Here, it is improper to rule on in pari delicto 

at the motion to dismiss stage because “the imputation analysis ‘generally rests on questions of 

fact.’” In re Mortg. Fund ‘08 LLC, 527 B.R. 351, 369 (N.D. Cal. 2015). Even at the summary 

judgment stage, it is improper to rule on in pari delicto because of the “inherent contradiction” 

between a plaintiff’s allegation that the agent “participated in a scheme to defraud [the plaintiff],” 

and the defendant’s argument that the agent’s “conduct could be imputed to [the plaintiff].” Exp.-

Imp. Bank of Korea v. ASI Corp., 2018 WL 5267289, at *8 (C.D. Cal. Aug. 3, 2018).  

B. The FK Defendants’ imputation and in pari delicto arguments  
fail under California law.  

i. Cassidy’s knowledge cannot be imputed to the Debtors  
under California agency law.  

The FK Defendants do not and cannot argue that the Debtors knew that Cassidy was 

receiving commercial bribes and kickbacks. Instead, the FK Defendants argue that, as a legal 

fiction, Cassidy’s knowledge of his fraud against the Debtors must be imputed to the very entities 

that he was defrauding. [Dkt. 281 at 18.] They also claim that imputation is presumed in these 

circumstances. [Id. at 6.] Therefore, they argue, the fraud claims (that allege that Cassidy and the 

Defendants defrauded the Debtors) fail because this Court must pretend that the Debtors knew facts 

merely because Cassidy – not the disinterested directors – knew those facts. [Id.]  

This argument flips California law on its head. California law “neither presume[s] that the 

agent will disclose those actions to his principal nor impute[s] the agent’s knowledge of his own 

misdeeds to his principal.” Stueve Bros. Farms, LLC v. Berger Kahn, 222 Cal. App. 4th 303, 316 

(Cal. Ct. App. 2013) (citing Witty v. Clinch, 207 Cal. 779, 782 (1929)). California law does not 

presume imputation because third parties who conspire with an agent to defraud a principal “know[] 

that the agent will not advise the principal” of that fraud. Sands v. Eagle Oil & Ref. Co., 83 Cal. 

18 See also Agape Fam. Worship Ctr., Inc. v. Gridiron, 2016 WL 633864, at *2 n.3 (C.D. Cal. Feb. 
16, 2016) (adverse interest “is a question of fact that is inappropriate for resolution at the pleading 
stage”); Nathanson v. Polycom, Inc., 87 F. Supp. 3d 966, 981–82 (N.D. Cal. 2015); Casey v. U.S. 
Bank N.A., 127 Cal. App. 4th 1138, 1144 (Cal. Ct. App. 2005) (reversing because “the complaint 
itself [did] not support” in pari delicto); CrossTalk Prods., Inc. v. Jacobson, 65 Cal. App. 4th 631, 
641 (Cal. Ct. App. 1998) (“unclean hands is heavily fact dependent” and “a uniquely poor candidate 
to support a demurrer.”). 
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App. 2d 312, 319–20 (Cal. Ct. App. 1948); see also Nathanson, 87 F. Supp. 3d at 981–82 (“a 

faithless agent . . . seeking to defraud his principal . . . will obviously not inform his principal of 

that plan”). The California Supreme Court has thus long held that it “would be absurd to suppose 

that [an agent] would communicate to the principal any facts” about his acts adverse to that 

principal. Witty, 207 Cal. at 798. There is no presumption of imputation in these circumstances.  

Further, under California law, an agent’s knowledge “cannot be imputed” to the principal 

where the agent “was alleged to be a participant in the fraud against it.” S.E.C. v. Seaboard Corp., 

677 F.2d 1301, 1310 (9th Cir. 1982). Similarly, knowledge will not be imputed when an officer 

“collaborates with outsiders to defraud the corporation.” Sharim v. Amin, 2015 WL 7180680, at *7-

8 (Cal. Ct. App. Nov. 16, 2015) (quoting Peregrine Funding, Inc. v. Sheppard Mullin Richter & 

Hampton LLP, 133 Cal. App. 4th 658, 679 (Cal. Ct. App. 2005)).19 “There is nothing fair or 

equitable about permitting a third party to attribute a corporate employee’s acts to the corporation 

where the third party is engaged in a conspiracy with the employee to use the corporation to obtain 

a benefit for himself.” Saks v. Charity Mission Baptist Church, 90 Cal. App. 4th 1116, 1139-40 

(Cal. Ct. App. 2001). Cassidy’s knowledge thus is not imputed to the Debtors under California law.  

The FK Defendants argue that the Debtors can be vicariously liable as an employer for their 

employees’ torts. [Dkt. 281 at 16-18.] The FK Defendants’ cases do not apply here because 

Cassidy’s fraud against the Debtors is not within the scope of his agency.20 “An agent can never 

have authority, either actual or ostensible, to do an act which is, and is known or suspected by the 

person with whom he deals, to be a fraud upon the principal.” Cal. Civil Code § 2306. When an 

agent “is openly using the corporation to obtain a benefit for himself and his cohorts in a 

19See Spahn v. Guild Indus. Corp., 94 Cal. App. 3d 143, 156 (Cal. Ct. App. 1979); McHale v. 
Silicon Valley L. Grp., 2011 WL 6990187, at *5–6 (N.D. Cal. Dec. 14, 2011); Meyer v. Glenmoor 
Homes, Inc., 246 Cal. App. 2d 242, 263–64 (Cal. Ct. App. 1966); People v. Parker, 235 Cal. App. 
2d 86, 93 (Cal. Ct. App. 1965); Uecker v. Zentil, 244 Cal. App. 4th 789, 797–98 (Cal. Ct. App. 
2016). 
20 The FK Defendants again improperly state things that are not in the FAC, asserting that Seagrim 
and Walter “rubber-stamp[ed] the purchase agreements, which put them on notice of Cassidy’s acts 
in furtherance of his authority.” [Dkt. 281 at 17.] This inference is not only improper on a motion 
to dismiss, but belied by the allegations that Seagrim and Walter had no knowledge of the 
commercial bribes and kickbacks, that Cassidy used his personal email and bank account, and that 
the APAs expressly disclaimed the “commissions,” as well as by the disinterested directors’ 
immediate reaction when they learned of Cassidy’s misdeeds. (See, e.g., ¶¶ 362-64.)  
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transaction,” the agent’s knowledge is not imputed to the principal. Saks, 90 Cal. App. 4th at 1121; 

see also In re Cal. TD Invs. LLC, 489 B.R. 124, 133 (Bankr. C.D. Cal. 2013) (collecting cases).  

The FK Defendants argue that Cassidy’s wrongdoing must be imputed because the Trustee 

is seeking to establish the liability of a third party, rather than Cassidy. [See Dkt. 281 at 7-8 (citing 

First Nat’l Bank v. Reed, 198 Cal. 252 (1926) and McKenney v. Ellsworth, 132 P. 75, 76 (Cal. 

1913), among others.] The 9th Circuit has rejected cases like these, including McKenney, because 

they apply where the defendants are “innocent victims.” FDIC v. O’Melveny & Myers, 969 F.2d 

744, 750 n.8 (9th Cir. 1992), rev’d, 512 U.S. 79 (1994), and opinion adopted in relevant part, 61 

F.3d 17 (9th Cir. 1995). Some cases will not even impute an agent’s knowledge where a “defrauded 

[third party] has notice that the employee has acted entirely for his or her own purposes.” See Omari 

v. Kindred Healthcare Operating, Inc., 2007 WL 1640958, at *12 (Cal. Ct. App. July 3, 2007).  

Reed is thus neither “critical” nor “dispositive.” [Dkt. 281 at 7.] Rather than discuss the 

California Civil Code or recent cases, the FK Defendants cite a nearly hundred-year-old California 

Supreme Court case that has never been cited for the FK Defendants’ position. [Id. at 2, 8, 11.]21

Reed is factually inapposite because the agent allegedly conspired with an innocent third-

party defendant to benefit the principal in a conspiracy that was disclosed to and approved by the 

principal. In Reed, a bank (the principal) sued an individual (the third party) to recover under two 

promissory notes that the third party had executed at the request of the bank’s Vice President and 

cashier (the agent) to benefit the bank by disguising an illegal overdraft from a national bank 

examiner. Id. at 253-54, 256. The third party was innocent: he had no role in the overdraft. See id.

The third party received no consideration for the notes, and the agent repeatedly told the third party 

that the bank would guarantee him against any loss he might sustain from making the notes (i.e., 

the bank would not try to collect on the notes). Id. at 254-55, 258-59. The scheme was both 

disclosed to and expressly approved by the bank’s officers and directors; indeed, the bank’s 

President thought it was a “mighty good idea.” Id. at 256. The agent “explained to the board of 

21 This interpretation of Reed is not “bedrock” California law. Over almost 100 years, Reed has 
been cited twenty-nine times. None of those cases adopt the FK Defendants’ tortured interpretation. 
Not one. Instead, those cases cite Reed for the opposite reason: that a court will not impute the 
knowledge of an agent who is conspiring with a third party. 
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directors of the bank how the note was taken” and that he had assured that the third party “would 

never be called upon to pay.” Id at 258-59. A director was present when the third party executed 

the note. Id. at 259. The agent also explained to the directors that the agent planned to get stock 

subscriptions from the overdrawn company to repay the overdraft, but that the bank would keep 

the note to cover other overdrafts. Id. Shortly thereafter, the overdrawn company became insolvent. 

Id. at 257. Despite the promise not to seek to collect, the bank sued the third party. Id.

The FK Defendants say that Reed holds that the fraud-against-the-principal exception to 

imputation of knowledge does not apply when “the principal is seeking to establish the liability of 

a third person.” [Dkt. 281 at 7 (quoting Reed, 198 Cal. at 260).] But no case in the past 92 years 

has cited Reed as an exception to any third-party liability. Rather, the Court held that the bank could 

not enforce the note because the agent had agreed not to enforce it. As the Court explained, a 

principal “cannot avail itself of only so much of the transaction as was beneficial to it and repudiate 

the rest.” Id. at 260. The bank had to “take the burden with the benefits,” including that the bank 

would not seek to collect on the notes. Id. at 260-61.  

Thus, the Court did not hold that a defrauded principal could not sue a third party who 

conspired with its corrupted agent to defraud the principal. To the contrary, Reed reaffirms that “if 

the agent and the third party are acting in collusion to defraud the principal the principal will not 

be held bound by the knowledge of the agent” to “protect the innocent principal against the fraud 

of his agent acting in collusion with the third person.” Id. at 259. Reed and the other cases the FK 

Defendants cite do not apply because the Defendants are not innocent third parties.  

For similar reasons, this Court may disregard the many irrelevant cases the FK Defendants 

cite about “corporations used by their principals to steal from outsiders[.]” Cal. TD Invs., 489 B.R. 

at 132. Here, with respect to the FK Defendants, Cassidy’s “wrongdoing was ‘theft’ from the 

[Debtors] themselves.” Id.22 This “distinction is crucial in the case law.” Id.; see also Engeleiter v. 

Shin, 956 F.2d 274, at *2 (9th Cir. 1992) (refusing to rely on Reed because defendant “was a 

knowing participant in a transaction designed to defraud”). California law does not bar suits against 

22 To be sure, Cassidy was also using the Debtors as part of a Ponzi-like scheme, in which funds 
from new financiers were used to pay off earlier investors and financiers. But that is irrelevant to 
whether the Defendants and Cassidy defrauded the Debtors by trading kickbacks for planes.  
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third parties who conspire with an agent to defraud the principal. See, e.g., Casey, 127 Cal. App. 

4th at 1141 (holding that trustee could sue third party for participating in a “fraudulent scheme to 

loot the debtor corporation”).23 The kickbacks were a fraud against the Debtors.  

ii. In pari delicto does not apply because Cassidy’s wrongful acts  
cannot be imputed to the Debtors.  

In pari delicto provides that “when a participant in illegal, fraudulent, or inequitable conduct 

seeks to recover from another participant in that conduct, the parties are deemed in pari delicto, and 

the law will aid neither[.]” Johnston v. Novelo, 2020 WL 1482590, at *2 (Cal. Ct. App. Mar. 27, 

2020) (quoting Casey, 127 Cal. App. 4th at 1143 n.1). In pari delicto “is available only when: (1) 

the plaintiff bears ‘at least substantially equal responsibility’ for the wrongs he seeks to redress, 

and (2) preclusion of suit would not ‘significantly interfere’ with the purposes of the law or harm 

the public interest.” In re Nat’l Century Fin. Enters., Inc., 783 F. Supp. 2d 1003, 1014 (S.D. Ohio 

2011) (quoting Bateman Eichler, Hill Richards, Inc. v. Berner, 472 U.S. 299, 310-11 (1985)). 

The Court previously denied the FK Defendants’ in pari delicto arguments because the 

adverse interest exception applied, and the sole actor exception did not. [Dkt. 107 at 41-48.] In pari 

delicto fails again for those reason, discussed below, but also because the FK Defendants cannot 

meet their initial burden to show that Cassidy’s “wrongful behavior” can be imputed to the Debtors. 

Cal. TD Invs., 489 B.R. at 131. As seen above, imputation does not apply here. To the contrary, 

“the ordinary rationale supporting imputation breaks down completely in scenarios involving 

secretive, collusive conduct between corporate agents and third parties.” Off. Comm. of Unsecured 

Creditors of Allegheny Health Educ. & Rsch. Found. v. PriceWaterhouseCoopers, LLP, 605 Pa. 

269, 306-07 (2010) (describing imputation in this context as “ill-advised, if not perverse”). The 

complaint contains no allegations of any wrongdoing by the Debtors or their disinterested directors, 

as opposed to Cassidy. As a result, there is “no wrongful conduct to impute to the [Debtors] in the 

first place.” Cal. TD Invs., 489 B.R. at 131; see also Exp.-Imp. Bank of Korea., 2018 WL 5267289, 

23 The same is true outside California. See, e.g., U.S. v. Hatfield, 2015 WL 13385926, at *9 
(E.D.N.Y. Mar. 27, 2015); see also In re Parmalat, 383 F. Supp. 2d 587, 599 (S.D.N.Y. 2005); In 
re Refco Sec. Litig., 779 F. Supp. 2d 372, 376 (S.D.N.Y. 2011), aff’d sub nom. Krys v. Butt, 486 F. 
App’x 153 (2d Cir. 2012). 
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at *8 (noting the inherent contradiction of arguing both that an agent defrauded a principal and that 

that agent’s conduct should be imputed to that principal).24

The FK Defendants strain and distort the FAC, suggesting that it alleges some type of 

negligence or other misconduct by the disinterested directors or the Debtors, apart from Cassidy. 

But the FAC does not allege any willful, voluntary misconduct apart from Cassidy. See Allied Irish 

Banks, P.L.C. v. Citibank, N.A., 2015 WL 4104703, at *8 n.13 (S.D.N.Y. June 30, 2015) (holding 

that “the plaintiff must be an active, voluntary participant in the wrongful conduct” for in pari 

delicto to apply). Even if the Court were to improperly draw inferences against the Trustee on this 

motion to dismiss, any supposed wrongdoing by the Debtors is far outweighed by the intentional 

fraudulent conduct alleged against the FK Defendants. In pari delicto does not bar recovery when 

the plaintiff is not equally at fault. See, e.g., Warren v. Merrill, 143 Cal. App. 4th 96, 115 (Cal. Ct. 

App. 2006) (holding that in pari delicto did not bar plaintiff’s recovery even though his “behavior 

was far from exemplary” because he and the defendant were not “equally at fault”); Johnson v. 

Johnson, 192 Cal. App. 3d 551, 556–557 (Cal. Ct. App. 1987) (although party’s conduct was 

improper and against public policy, applying the in pari delicto rule to preclude relief was improper 

because both parties were not equally at fault).  

iii. In pari delicto does not apply because of the adverse interest exception. 

Even if the FK Defendants could surmount the fundamental defects discussed above, the in 

pari delicto defense still fails because of the adverse interest exception. The FK Defendants misstate 

the adverse interest standard under California law (which this Court already properly resolved [Dkt 

107 at 45]). The FK Defendants spend six pages trying to explain away California case law 

expressly holding that California does not require a heightened standard for adverse interest. They 

argue, for example, that California law requires that an agent “completely abandon the principal’s 

interest and act entirely for his own purposes.” [Dkt. 281 at 8 (quotation omitted).] Not true.  

California courts and the Ninth Circuit do not require a heightened standard like some other 

jurisdictions (although the allegations meet that heightened standard as well). See, e.g., Cal. TD 

24 The FK Defendants state that “parties may be in pari delicto without imputation” [Dkt. 281 at 
12], but the case they cite is irrelevant because it is about an individual, not a principal and agent. 
See Kardoh v. United States, 572 F.3d 697, 699 (9th Cir. 2009).  
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Invs., 489 B.R. at 130 & n.2; McHale, 2011 WL 6990187, at *5-6; MicroTechs., LLC v. Autonomy, 

Inc., 2018 WL 4538782, at *5 (N.D. Cal. Sept. 21, 2018). Under applicable California law, the 

Trustee “need establish only that [Cassidy] acted ‘adversely’ to the [Debtors].” Cal. TD Invs., 489 

B.R. at 130 & n.2. 

The FK Defendants’ cases do not even apply California law. The FK Defendants concede 

that California (not federal) law applies. Yet, without explanation, the FK Defendants then cite 

cases applying federal law. For example, Cement & Concrete Workers Dist. Council Pension Fund 

v. Hewlett Packard Co., 964 F. Supp. 2d 1128, 1144 (N.D. Cal. 2013), does not apply California 

law. Rather, as other California courts have recognized, that “decision, which was not in the context 

of an in pari delicto defense, applied federal law and cited no authority from the California state 

courts.” MicroTechs., 2018 WL 4538782, at *5. By contrast, “California courts have generally 

framed the rule merely as whether interests were ‘adverse,’ without stating a requirement of 

‘complete’ abandonment of the corporation’s interests.” Id. (gathering cases). Even so, Cement & 

Concrete Workers supports the Trustee because it denied a motion to dismiss because adverse 

interest was a question of “fact not contained within the four corners of [the plaintiff’s] allegations.” 

964 F. Supp. 2d at 1145. Another case cited by the FK Defendants likewise does not apply 

California law, but rather New York, Nevada, and federal law. See Seiden v. Frazer Frost, LLC, 

2018 WL 6137618, at *8 (C.D. Cal. July 31, 2018), aff’d, 796 F. App’x 381 (9th Cir. 2020). 

The FK Defendants argue that there “is no dispute that Zetta Singapore benefited from the 

transactions it now complains of.” [Dkt. 281 at 12.] Even if this argument were appropriate on a 

motion to dismiss, and even if some benefit were enough to meet the standard, the FAC alleges the 

exact opposite. The allegations show that “disaster, not benefit, accrued to [the Debtors] through 

the malfeasance of” Cassidy and the FK Defendants. O’Melveny, 969 F.2d at 750. The FAC—in 

allegation after allegation—shows that the Debtors did not benefit from Cassidy’s commercial 

bribes and kickbacks, his theft, looting, and embezzlement, or the transactions themselves, but 

rather that “the wrongful acts and misconduct of Bombardier, Jetcraft, and Cassidy . . . crippled the 

Debtors and left their creditors with almost nothing.” (¶ 1; see also ¶¶ 3, 5, 9, 91-93, 95, 99, 100, 

102-03, 202, 204, 216-19, 231 273, 276, 296, 341-46, 349, 361, 366-67, 400, 401, 405, 440-42, 
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446, 450-51, 465-66, 478, 519.)  

The FK Defendants’ argue that the Debtors benefited because they received planes and 

revenue. [Dkt. 281 at 12.]25 But the FAC shows those were not benefits, but the products of 

Cassidy’s and the Defendants’ fraudulent and unsustainable ploy to enrich themselves at the 

expense of the Debtors. In effect, the FK Defendants only look at one side of the ledger, focusing 

only on the fact that there was arguably some benefit to the Debtors because they flew some flights 

for paying customers. But because each of the planes operated at a loss per hour, those flights 

hastened the Debtors’ demise. (¶ 431-47.) Any revenues earned by Zetta USA went not to operating 

the business or paying the trade creditors, but to paying off Li and the financiers at above-market 

rates. (¶¶ 100, 412, 416.) The Debtors stopped paying the trade creditors almost entirely, creating 

new unpaid creditors and leaving them holding an increasingly large bag. (See ¶¶ 10, 102, 444.) 

Before Cassidy got involved, AAM was a successful business with a fleet of nine aircraft and many 

customers in the US and Europe. (¶¶ 77-78.) The kickback and bribery scheme and the fraudulent 

transactions put the Debtors into a hole from which they never recovered. (¶¶ 431-47.) The 

purchases “only served to propel the Debtors into a more precipitous fall into financial crises.” 

(¶ 93.) Even under much stricter New York law, the “mere fact that a company gained benefits 

from the manager’s malfeasance does not preclude a fact-finder from determining that the 

manager’s true motivation was diametrically opposed to the interests of the corporation.” In re 1031 

Tax Grp., LLC, 420 B.R. 178, 200 (Bankr. S.D.N.Y. 2009). 

The law does not recognize these fleeting collateral effects as “benefits,” especially when 

the same misconduct that produces them ultimately leads to the company’s destruction. See, e.g., 

Nathanson, 87 F. Supp. 3d at 981–82 (holding that a rise in stock price did not constitute a benefit 

to the company especially when the company “lost a significant percentage of its value when [the 

agent’s] misconduct was revealed”); Luxembourg Gamma Three Sarl v. Spot Runner, Inc., 655 

F.3d 1039, 1056–57 (9th Cir. 2011) (holding that because a “corporate entity [is] distinct from [its 

founders], the [founders’] motivation to commit fraud cannot be automatically ascribed to the 

25 The FK Defendants also improperly state that Zetta’s business plan required certain aircraft so 
that it could conduct its business. [Dkt. 281 at 12.] That is not pleaded in the FAC. Regardless, the 
FAC pleads that the business plan was fraudulent. (¶¶ 408-10.) 
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[corporation], particularly where the alleged behavior is at odds with the [corporation’s] financial 

interests”), abrogated on unrelated grounds by Lorenzo v. Sec. & Exch. Comm’n, 139 S. Ct. 1094 

(2019); 1031 Tax Grp., 420 B.R. at 202 (holding that “a determination that [the relevant agent’s] 

actions benefited the [debtors] by somehow extending the life of the companies [did] not prohibit 

a determination that the [agent] acted out of total self-interest”); In re Pitt Penn Holding Co., 484 

B.R. 25, 41–42 (Bankr. D. Del. 2012) (applying adverse interest exception even when “some 

allegations cut against the basic premise that [the company] did not benefit from the alleged 

wrongdoing” because the “pleadings allow[ed] a reasonable inference that the net short-term impact 

of the alleged wrongdoing was financial harm to the company”); In re Adelphia Commc’ns Corp., 

365 B.R. 24, 56-57 (Bankr. S.D.N.Y. 2007) (denying motion to dismiss because the court was “not 

of mind to hold … that even a peppercorn of benefit to a corporation from the wrongful conduct 

would provide total dispensation to defendants knowingly and substantially assisting insider 

misconduct that is overwhelming adverse to the corporation”); Allied Irish Banks, 2015 WL 

4104703, at *8 (rejecting argument that agent’s “fraud benefitted [the company] by concealing his 

losses from investors and lenders”). 

iv. In pari delicto does not apply because Cassidy was not the sole actor. 

Finally, the FK Defendants cannot show that the sole actor exception applies. This Court 

already found that the sole actor exception did not apply. [Dkt. 107 at 45-48.] Nothing has changed.  

Under California law, “the sole actor exception requires the agent to have been the sole 

owner or solely in control of the corporation.” [Dkt. 107 at 46.] Absent sole ownership, “the ‘sole 

actor’ exception should not apply if at least one decision-maker could have stopped the fraud or 

where it has not been established that all relevant decisionmakers for the corporation were engaged 

in the fraud.” Cal. TD Invs., 489 B.R. at 132.26 Here, Cassidy was not the sole owner. (¶¶ 21, 81, 

26 See also LF Fashion PTE Ltd. v. Cal. Accessories Grp., LLC, 2015 WL 12752873, at *5 (C.D. 
Cal. Nov. 18, 2015) (holding that sole actor did not apply where agent was “not the sole owner, did 
not control [plaintiff], and did not have authority from [plaintiff] to act improperly”); McHale, 2011 
WL 6990187, at *7 (denying motion to dismiss because “undisputed facts do not establish that 
those perpetrating the fraud were solely responsible for running” plaintiff); Casey, 127 Cal. App. 
4th at 1143-44 (denying motion to dismiss because complaint did not allege that all relevant 
decisionmakers participated in the fraud); cf. Peregrine Funding, 133 Cal. App. 4th at 679-80 
(applying sole actor because agent was “owner and sole person in control” of plaintiff). 
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174.) Cassidy was not the sole director. (¶¶ 27-28, 174.) Further, the disinterested directors could 

have stopped the fraud, had they known about it. Seagrim and Walter had the authority to stop 

Cassidy and would not have entered into the transactions had they known about his fraudulent 

conduct. (¶¶ 30-34, 259, 284.) They, along with Li, “removed and terminated him” once they 

discovered his misdeeds. (¶ 1; see also ¶¶ 234, 264, 363.) They also brought a federal suit against 

Cassidy on behalf of the Debtors. (¶ 364; see also Seagrim v. Cassidy, No. 2:17-cv-6648-JAK-GJS 

(C.D. Cal.).) If Cassidy were in “sole control” or alter ego of the Debtors, the disinterested directors 

could not have removed him or caused the Debtors to sue him. 

The FK Defendants point to allegations that Cassidy had control over the Debtors financial 

operations. [Dkt. 281 at 13-14.] But that ignores that Seagrim and Walter (and later Li) still had 

controlling authority to approve the transactions, as discussed above. It also ignores a plausible 

division of labor among the three primary owners: finance, operations, and sales. (¶¶ 27-28, 90.) 

The FK Defendants also point to statements in the briefs on a motion to substantively 

consolidate Zetta PTE and Dragon Pearl Limited (“DPL”) that they contend is “evidence that 

Cassidy was in ‘exclusive control’ of Zetta [PTE].” [Dkt. 281 at 14.]27 Those statements cannot 

save them for three reasons.  

First, the substantive consolidation motion refers to DPL as an alter ego of Cassidy and 

Zetta PTE “through Cassidy’s exclusive control in Singapore,” not Cassidy’s control over Zetta 

PTE as a whole, which the FK Defendants misleadingly omit. (Compare Dkt. 281 at 14 with Main 

Case Dkt. 1464 ¶ 26; Dkt. 1464-1 ¶ 13; Dkt. 1504 at 6.)28 The facts in the substantive consolidation 

motion relate to Cassidy’s actions in Singapore to embezzle the funds to purchase the Dragon Pearl 

(of which Seagrim, Walter and Li were unaware): Cassidy controlled the Debtors’ cash and 

27 The FK Defendants effectively concede that any statements in the substantive consolidation 
briefs are “evidence” [Dkt. 281 at 14], and thus inappropriate to consider on a motion to dismiss. 
See In re Schraiber, 141 B.R. 1000, 1007 (Bankr. N.D. Ill. 1992) (statements made in main case 
are not judicial admissions in adversary proceeding); cf. In re WonderWork, Inc., 626 B.R. 94, 123 
(Bankr. S.D.N.Y. 2020) (statements in separate proceedings are not judicial admissions). Nor can 
the Trustee be judicially estopped because the Court did not even mention Cassidy in ruling on 
substantive consolidation, let alone rely on the alter ego allegations. See United Nat. Ins. Co. v. 
Spectrum Worldwide, Inc., 555 F.3d 772, 778–79 (9th Cir. 2009); [In re Zetta Jet USA, Inc., 2:17-
bk-21386-SK, Dkt. 1552 (substantively consolidating DPL into the Zetta PTE estate)]. 
28 The FAC does not allege that Cassidy is an alter ego of Zetta PTE. The FAC uses “alter ego” 
seven times. (¶¶ 368, 381, 463, 571, 591, 622, 639.) None refers to Cassidy. 
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financial reporting in Singapore, Cassidy (along with his wife) controlled disbursements out of 

bank accounts in Singapore, Cassidy used Debtor resources for consultants, crew, expenses, and 

insurance for the Dragon Pearl in Singapore, and Cassidy created a Dragon Pearl sub-account in 

the books maintained in Singapore to pay crew and operational expenses of the Dragon Pearl. (Id.)  

Second, the traditional alter ego test (concerning unity of interest and whether adherence to 

corporate separateness would sanction fraud) has almost no overlap with the elements of sole actor 

(concerning domination, control, the presence of innocent insiders, and whether all relevant 

decisionmakers were involved in the fraud). Compare In re Antovich Const., Inc., 2006 WL 

3834302, at *3 (Bankr. N.D. Cal. Dec. 29, 2006) (listing 13 factors for traditional test), with Cal. 

TD Invs. LLC, 489 B.R. at 132 (focusing on sole ownership, whether at least one decision-maker 

could have stopped the fraud, or whether all relevant decisionmakers were engaged in the fraud).  

Third, and most important, even if the misquoted statement that Cassidy had “exclusive 

control in Singapore” could be interpreted to mean that Cassidy had exclusive control of Zetta PTE 

as a whole, the presence of innocent decisionmakers on the Zetta PTE board negates any such 

finding. Domination, control, and alter ego only come into play “when there is no innocent member 

of management who could act to thwart the wrongdoing” and “the presence of any innocent 

decision-maker in the management of a corporation” defeats in pari delicto. O’Halloran v. 

PricewaterhouseCoopers LLP, 969 So.2d 1039, 1045 (Fla. Ct. App. 2007); see also Casey, 127 

Cal. App. 4th at 1143-44 (holding that trial court erred by dismissing complaint based on in pari 

delicto because “it is impossible to determine from the complaint that ‘all of the relevant decision 

makers’ of [the principal] were actually involved in the fraud”) (emphasis original). This is true 

even where a trustee concedes domination and control. In In re Fair Fin. Co. (Fair Fin. I), 834 F.3d 

651 (6th Cir. 2016), the Sixth Circuit reversed dismissal even though the Trustee repeatedly 

conceded domination and control in the complaint and related proceedings. See In re Fair Fin. Co. 

(Fair Fin. II), 2018 WL 1069443, at *23 (Bankr. N.D. Ohio Feb. 23, 2018). In fact, “the Trustee’s 

sole argument before the Sixth Circuit to avoid application of the in pari delicto defense was the 

assertion that an innocent person inside the corporation had the power to stop the fraud.” Id. The 

Sixth Circuit still held that the presence of an innocent insider would defeat in pari delicto: “If an 
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innocent person inside the corporation had the power to stop the fraud, the agent and the company 

are not mere alter egos, so the sole actor rule cannot apply.” Fair Fin. I, 834 F.3d at 677.29 Similarly, 

in Cobalt Multifamily Investors I, LLC v. Shapiro, 2009 WL 2058530 (S.D.N.Y. July 15, 2009), 

the district court denied a motion to dismiss even though the managers who orchestrated the fraud 

“had complete control over the day-to-day operations of Cobalt and, thus, the managers and the 

corporation were one and the same” because the innocent shareholders “had the authority to stop 

the fraud, and the Receiver alleges that they would have done so had they known about it.” Id. at 

9-10; see also In re Sharp Int’l Corp., 278 B.R. 28, 38-39 (E.D.N.Y. 2002) (denying motion to 

dismiss even though the complaint alleged that the only three corporate officers “ran the company 

and had control over the fraudulent transactions” because “there was an innocent 13% shareholder 

who served on Sharp’s board of directors” who could have stopped the fraud). Contrary to the FK 

Defendants’ argument, it does not matter if the disinterested directors were late or negligent. The 

only question is whether they had the authority to stop the fraud and could have stopped it had they 

known about it. They had the authority, they could have stopped Cassidy, and they did in fact stop 

him. Cassidy thus was not the sole actor and in pari delicto does not apply.30

III.The FAC pleads both direct wrongdoing by the FK Defendant companies and alter ego.  

The FAC pleads both direct wrongdoing and alter ego against FK Group, FK Partners, and 

Jetcraft Asia. First, with respect to direct wrongdoing, the FAC alleges that Fazal-Karim gave 

Cassidy a $42,569 bribe in the form of a credit against amounts Cassidy allegedly owed FK Partners 

on the Nyota yacht. (¶¶ 326-40.) This credit was made against an invoice from FK Partners. (¶ 334.) 

Fazal-Karim directly linked this credit to the prior agreement with Mattar and Cassidy that Cassidy 

29 The court granted summary judgment after discovery because the trustee did not identify an 
innocent person who could have stopped the fraud. Fair Fin. II, 2018 WL 1069443, at *23. 
30 The rest of the FK Defendants’ sole actor argument focuses on immaterial semantics. They cite 
three stray references where the FAC uses “his” (e.g., “his aircraft debt” or “his initial investor”) 
rather than “Zetta” or “the Debtors” – going so far as to quote the word “his” in isolation. They 
focus on the FAC’s use of “uninterested” rather than “disinterested.” The FK Defendants’ focus on 
such irrelevancies shows why their argument fails. See CrossTalk Prods., 65 Cal. App. 4th at 640–
41 (“While precision is generally a virtue, counsel drafting a complaint can hardly be expected to 
anticipate that a word such as ‘secure’ will be construed as necessarily constituting an adverse 
admission, much less that leave to amend will then be denied.”). If this Court holds that the use of 
“uninterested” rather than “disinterested” or “his” rather than “the Debtors” is outcome-
determinative, the Trustee requests leave to replead.  
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should “buy and bill back to Jetcraft, and I shall sort it out with Jahid.” (¶ 318.) Cassidy caused an 

invoice to be sent to Jetcraft Corp. for $42,569, and Fazal-Karim told Cassidy to take it as a credit 

because that invoice to Jetcraft needed “to be settled for accounting purposes.” (¶ 335.)31 Similarly, 

Jetcraft’s CFO Behrend told Element that Fazal-Karim used Jetcraft Asia and FK Group to pay 

“extremely confidential” “outside commissions” as part of transactions involving Jetcraft Corp. 

(¶¶ 282, 377.) The FAC pleads that Fazal-Karim used Jetcraft Global to make similar offshore 

payments to Cassidy. (¶¶ 373, 377, 382-83.) Considering the payments relating to the Planes on the 

KM.xlsx Spreadsheet, it is plausible that some of those payments by Jetcraft Asia and FK Group 

were made in transactions involving the Debtors. (See, e.g., ¶¶ 180, 282, 382-83.) 

Second, the FAC also plausibly pleads that FK Group, FK Partners, and Jetcraft Asia are 

alter egos of Fazal-Karim, the other FK Defendants, and each other. The FK Defendants only 

challenge the second prong of alter ego: “inequitable result.” [Dkt. 281 at 34-35 & 34 n.15.]32

The FAC plausibly pleads that Fazal-Karim used FK Group, FK Partners, and Jetcraft Asia 

in bad faith to an inequitable result. Fazal-Karim used those entities to pay kickbacks disguised as 

commissions to insulate Jetcraft Corp. and himself from liability. At the same time Behrend was 

asking Cassidy for a falsified invoice, Behrend admitted that she ran “subagency payments” 

through offshore subsidiaries because of the “confidential and sensitive nature” of the payments. 

(¶¶ 271-83, 382-83.) The KM.xlsx Spreadsheet shows other similar payments on the Planes. 

(¶¶ 290-304.) Fazal-Karim and Behrend misrepresented the corporate structure by making 

payments from entities that did not owe the “commissions” to insulate Jetcraft Corp. if the scheme 

was discovered. (¶ 383.) Fazal-Karim used FK Group and FK Partners to acquire the Nyota yacht 

and pay Cassidy one bribe in kind. (¶¶ 326-40.) By doing so, Fazal-Karim misused the corporate 

form to insulate the other FK Defendants from liability, while setting up a vehicle for future bribes 

31 Fazal-Karim’s attempt to claim these had nothing to do with Jetcraft defies credulity. Mattar 
directed Cassidy to buy the Sea-Doos and bill them to Jetcraft, which Cassidy did, and Fazal-Karim 
gave Cassidy the credit on the Nyota so that he would not have to pay the invoice and leave a further 
paper trail, which is not surprising after the events surrounding the falsification of invoices to cover 
up the Second Kickback just a few months earlier. (See ¶¶ 278-282, 318-20, 335.) 
32 The FK Defendants do not make challenge unity of interest or alger ego against the other FK 
Defendants. [Dkt. 281 at 34-35 & 34 n.15.] Any attempt to make such arguments for the first time 
on reply may not be considered. [Dkt. 241-1 at 40; see also Flashcom, Inc., 503 B.R. at 135 n.24; 
LBR 9013-1(g)(4).] The FAC pleads alter ego against the FK Defendants. (¶¶ 368-81.) 
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that would leave no paper trail for anyone investigating the FK Defendants. (¶¶ 338, 385.) 

IV. The Court should grant leave to replead if the FAC is dismissed in whole or in part.  

The Court previously dismissed the tort claims in Counts I through VI of the initial 

Complaint. But the Court also held that the Complaint pleaded the essential elements of some 

claims, including aiding and abetting breach of fiduciary duty [Dkt. 107 at 23-27] and fraud [id. at 

36-39], as well as that in pari delicto did not apply because Cassidy acted adversely to the Debtors 

and was not the sole actor [id. at 45-48]. If this Court now reverses itself on those rulings, the 

Trustee respectfully requests leave to amend on those issues. Leave to amend should be granted 

unless the court “determines that the pleading could not possibly be cured by the allegation of other 

facts.” Lopez v. Smith, 203 F.3d 1122, 1127 (9th Cir. 2000) (en banc); Bly–Magee v. California, 

236 F.3d 1014, 1019 (9th Cir. 2001); Knevelbaard Dairies v. Kraft Foods, Inc., 232 F.3d 979, 983 

(9th Cir. 2000). 

Conclusion 

WHEREFORE, the Trustee respectfully requests that the Court deny the Motion in its 

entirety. 

DATED: November 13, 2021 DLA PIPER LLP (US) 

By: /s/ John K. Lyons
DAVID B. FARKAS 
JOHN K. LYONS (Pro Hac Vice) 
JEFFREY S. TOROSIAN (Pro Hac Vice) 
JOSEPH A. ROSELIUS (Pro Hac Vice) 

Attorneys for the Chapter 7 Trustee
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