
 

 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 )  
In re: ) Chapter 11 
 )  
PES HOLDINGS, LLC, et al.,1 ) Case No. 18-10122 (___) 
 )  
    Debtors. ) (Joint Administration Requested) 
 )  

DEBTORS’ MOTION FOR ENTRY OF AN  
ORDER (I) AUTHORIZING THE DEBTORS TO  

(A) CONTINUE INSURANCE COVERAGE ENTERED INTO  
PREPETITION AND SATISFY PREPETITION OBLIGATIONS RELATED  

THERETO AND (B) RENEW, AMEND, SUPPLEMENT, EXTEND, OR PURCHASE 
AND FINANCE INSURANCE POLICIES, (II) CONTINUE AND RENEW THEIR 

SURETY BOND PROGRAM, AND (III) GRANTING RELATED RELIEF 

The above-captioned debtors and debtors in possession (collectively, the “Debtors”)2 

respectfully state the following in support of this motion (this “Motion”). 

Relief Requested 

1. The Debtors seek entry of an order, substantially in the form attached hereto as 

Exhibit A (the “Order”), (a) authorizing, but not directing, the Debtors to (i) continue prepetition 

practices related to the Insurance Policies (as defined herein) and satisfy payment obligations 

related thereto, and (ii) renew, amend, supplement, extend, or purchase and finance insurance 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are: PES Holdings, LLC (8157); North Yard Financing, LLC (6284); North Yard GP, LLC (5458); North 
Yard Logistics, L.P. (5952); PES Administrative Services, LLC (3022); PES Logistics GP, LLC (9202); PES 
Logistics Partners, L.P. (1288); PESRM Holdings, LLC (2107); and Philadelphia Energy Solutions Refining and 
Marketing LLC (9574).  The Debtors’ service address is:  1735 Market Street, Philadelphia, Pennsylvania 19103. 

2 A detailed description of the Debtors and their businesses, and the facts and circumstances supporting this Motion 
and the Debtors’ chapter 11 cases, are set forth in greater detail in the Declaration of Gregory Gatta, Chief 
Executive Officer of PES Holdings, LLC, in Support of Chapter 11 Petitions and First Day Motions (the “First 
Day Declaration”), filed contemporaneously with the Debtors’ voluntary petitions for relief filed under chapter 
11 of title 11 of the United States Code (the “Bankruptcy Code”), on January 21, 2018 (the “Petition Date”). 
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coverage in the ordinary course of business, (b) continue and renew their surety bond program, 

and (c) granting related relief. 

Jurisdiction and Venue 

2. The United States Bankruptcy Court for the District of Delaware (the “Court”) has 

jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing 

Order of Reference from the United States District Court for the District of Delaware, dated 

February 29, 2012 (the “Amended Standing Order”).  The Debtors confirm their consent, pursuant 

to rule 7008 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) and rule 

9013-1(f) of the Local Rules of Bankruptcy Practice and Procedure of the United States 

Bankruptcy Court for the District of Delaware (the “Local Rules”), to the entry of a final order by 

the Court in connection with this Motion to the extent that it is later determined that the Court, 

absent consent of the parties, cannot enter final orders or judgments in connection herewith 

consistent with Article III of the United States Constitution. 

3. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

4. The bases for the relief requested herein are sections 105(a) and 363(b) of the 

Bankruptcy Code, Bankruptcy Rule 6004, and Local Rule 9013-1(m). 

The Insurance Policies and Related Payment Obligations 

5. In the ordinary course of business, the Debtors are the beneficiaries of 

approximately thirty-nine (39) insurance policies (collectively, the “Insurance Policies,” and each 

individually an “Insurance Policy”) that provide coverage for, among other things, business 

automobile liability, general commercial liability, umbrella general commercial liability, premises 

pollution liability, marine terminal operator’s liability, vessel chartering liability, directors’ and 

officers’ liability, business interruption liability, property damage liability, terrorism liability, 
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cargo stock liability, and railroad property liability.3  A schedule of the Insurance Policies is 

attached hereto as Exhibit B.4  The Debtors obtain the Insurance Policies through various 

third-party insurance carriers (collectively, the “Insurance Carriers”).  The aggregate annual 

premium for the Insurance Policies is approximately $15 million, plus applicable taxes and 

surcharges. 

6. The Debtors pay approximately $1.4 million per month in premiums on account of 

the Insurance Policies.  The Debtors finance the premiums through AFCO Premium Finance Co. 

(“AFCO”), and the $1.4 million monthly premium payments reflect monthly installment payments 

to AFCO, made on the first of each month.  The term of financing varies between four and twelve 

months, dependent upon the relevant Insurance Policies covered.  As of the Petition Date, no 

amounts are outstanding on account of the premium financing payments.  The Debtors seek 

authority to continue honoring any amounts on account of the Insurance Policies and premium 

financing agreements in the ordinary course of business to ensure uninterrupted coverage under 

the Insurance Policies. 

7. Continuation of the Insurance Policies, and entry into new insurance policies and 

related financing agreements, is essential to the preservation of the value of the Debtors’ businesses 

and operations.  Moreover, in many instances, insurance coverage is required by the regulations, 

laws, and contracts that govern the Debtors’ commercial activities, including the Office of the 

                                                 
3 Of the approximately 39 Insurance Policies, the non-Debtor Philadelphia Energy Solutions LLC (the “Parent”) is 

the first named insured on 34 of the policies.  The Debtors are the beneficiaries of such insurance policies and 
request the authority to continue making payments on account of such policies.  

4 In addition to the Insurance Policies listed on Exhibit B attached hereto, the Debtors maintain numerous insurance 
policies with respect to, among other things, workers’ compensation, employee health, dental, disability, and life 
insurance benefits.  These programs are described, and relief is requested with respect to such programs, in the 
Debtors’ Motion for Entry of Order Authorizing the Debtors to (I) Pay Prepetition Wages, Salaries, Other 
Compensation, and Reimbursable Expenses and (II) Continue Employee Benefits Programs, filed 
contemporaneously herewith.  
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United States Trustee’s (the “U.S. Trustee”) requirement that a debtor maintain adequate coverage 

given the circumstances of its chapter 11 case.  Accordingly, the Debtors request authorization, 

but not direction, to continue prepetition practices related to the Insurance Policies, satisfy 

prepetition obligations related thereto, and enter into new insurance policies and related financing 

arrangements, as applicable, in the ordinary course of business on a postpetition basis, subject to 

applicable law. 

The Insurance Brokers and Agents 

8. The Debtors obtain the Insurance Policies through their insurance brokers, Texas 

Series of Lockton Companies, LLC (“Lockton”) and AON Risk Services Northeast, Inc. (“Aon”, 

and, collectively, the “Brokers”).  The Brokers assist the Debtors in obtaining comprehensive 

insurance coverage for their operations in the most cost-effective manner, negotiating policy 

terms, provisions, and premiums, assisting the Debtors with claims, and providing ongoing support 

throughout the applicable policy periods.  The Debtors pay the Brokers annual fees for professional 

services rendered.  The Debtors pay Lockton a flat annual fee of $400,000 (the 

“Lockton Brokerage Fee”) quoted on a net premium basis and pay Aon a fee quoted on a gross 

premium basis with the fee amount included in the premium (together, the “Brokerage Fees”). 

9. The Debtors also employ ESIS, Inc. (“ESIS”) as their third-party claims 

administrator to handle claims and litigation against their businesses including, but not limited to, 

general liability claims, automobile liability claims, workers’ compensation claims, fidelity claims, 

errors and omissions claims, and other litigation-related claims.  On account of such claims, the 

Debtors pay ESIS, in arrears, a monthly fee (the “ESIS Fees”, and together with the Brokerage 

Fees, the “Third-Party Fees”) depending on how many claims are asserted against the Debtors.  

The Debtors believe that as of the Petition Date, the Debtors owe ESIS approximately $17,300 on 

account of prepetition services. 
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10. The Debtors believe that continuation of the Brokers and ESIS services are 

necessary to assure the Debtors’ ability to secure Insurance Policies on advantageous terms at 

competitive rates, facilitate the proper maintenance of the Debtors’ Insurance Policies postpetition, 

administer insurance-related claims on a postpetition basis, and ensure adequate protection of the 

Debtors’ property postpetition.  Accordingly, the Debtors request authority to pay any prepetition 

amounts that become due and owing on account of Third-Party Fees and to continue paying Third-

Party Fees in a manner consistent with past practices on a postpetition basis. 

The Surety Bond Program 

11. In the ordinary course of business, the Debtors, and certain non-Debtor affiliates, 

are required to provide surety bonds to certain governmental units or other public agencies to 

secure the Debtors’ payment or performance of certain obligations (the “Surety Bond Program”).  

For example, the Debtors may be required to provide surety bonds with respect to fuel tax, sales 

tax, or pollutants tax in the ordinary course of business. 

12. When a governmental unit or other public agency requests a bond and the Debtors 

determine that they have better operational uses for cash or cash deposit and do not wish to provide 

the cash and cash equivalents necessary to satisfy such request, the Debtors may post a surety 

bond.  In such situations, sureties provide, upfront, the full amount of the requested cash and cash 

equivalents to the requesting party on behalf of the Debtors, in exchange for, among other things, 

a fee from the Debtors to secure the bond issuance on the Debtors’ behalf.  The issuance of a surety 

bond shifts the risk of the Debtors’ nonperformance or nonpayment from an obligee to a surety. 

13. The Debtors currently maintain 23 continuous surety bonds with ACE European 

Group Limited, ACE INA Insurance Company, Insurance Company of North America, Pacific 

Employers Insurance Company, Westchester Fire Insurance Company, Indemnity Insurance 
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Company of North America, ACE American Insurance Company, and ACE Property and Casualty 

Insurance Company (collectively, the “Surety”) in the aggregate amount of approximately 

$9.5 million.  Premiums related to the Surety Bond Program are generally determined on an annual 

basis or per-bond basis and are paid by the Debtors when a particular surety bond is issued or 

renewed.  The Debtors pay approximately $122,000 annually in premiums on account of the Surety 

Bond Program.  The following table summarizes the surety bonds maintained by the Debtors as of 

the Petition Date:5 

Debtor Obligee Surety 
Surety 
Bond 

Number 

Nature of 
Bond 

Approximate 
Aggregate 

Bond Amount 

Philadelphia Energy 
Solutions Refining 

and Marketing, LLC 

City of 
Philadelphia 

Westchester 
Fire Insurance 

Company 
K08817443 Other Permit $2,000 

Philadelphia Energy 
Solutions Refining 

and Marketing, LLC 

Commonwealth 
of PA Dept of 
Environmental 

Protection 

Westchester 
Fire Insurance 

Company 
K09171320 

Other 
Financial 
Guarantee 

$1,549,796  

Philadelphia Energy 
Solutions Refining 

and Marketing, LLC 

Mississippi 
Department of 

Revenue 

Westchester 
Fire Insurance 

Company 
Cash Bond 

Mississippi 
Sales Tax 

(Cash Bond) 
$500 

Philadelphia Energy 
Solutions Refining 

and Marketing, LLC 

Ohio Department 
of Taxation 

Westchester 
Fire Insurance 

Company 
K08864809 Sales Tax $5,000 

Philadelphia Energy 
Solutions Refining 

and Marketing, LLC 
State of Alabama 

Westchester 
Fire Insurance 

Company 
K09065957 

Alabama 
Motor Fuel 

Tax 
$25,000 

Philadelphia Energy 
Solutions Refining 

and Marketing, LLC 

State of 
Connecticut 

Westchester 
Fire Insurance 

Company 
K0906607A Special Fuel 

Distributor $100,000 

Philadelphia Energy 
Solutions Refining 

and Marketing, LLC 

State of 
Connecticut  

Westchester 
Fire Insurance 

Company 
K09066032 

Motor Vehicle 
Fuel 

Distributor 
$100,000 

Philadelphia Energy 
Solutions Refining 

and Marketing, LLC 

State of 
Delaware 

Westchester 
Fire Insurance 

Company 
K09066305 

Delaware 
Motor Fuel 

Tax 
$5,000 

                                                 
5 For the avoidance of doubt, the Debtors request authority to, among other things, pay any premiums due in 

connection with all surety bonds, honor any indemnity obligations related thereto, renew and/or supplement all 
surety bonds, as applicable, and execute any agreement ancillary to all surety bonds, as may be necessary, 
notwithstanding any failure of the Debtors to include a particular surety bond on this table.  In particular, non-
Debtor PES Inventory Company, LLC is the named entity on certain surety bonds not included on this table. The 
Debtors are the beneficiaries of such surety bonds and request the authority to continue making payments on 
account of such surety bonds. 
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Debtor Obligee Surety 
Surety 
Bond 

Number 

Nature of 
Bond 

Approximate 
Aggregate 

Bond Amount 

Philadelphia Energy 
Solutions Refining 

and Marketing, LLC 

State of 
Delaware 

Westchester 
Fire Insurance 

Company 

K09065799 
 

Delaware 
Special Fuel 

Tax 
$5,000 

Philadelphia Energy 
Solutions Refining 

and Marketing, LLC 
State of Georgia 

Westchester 
Fire Insurance 

Company 
K09066159 Georgia Motor 

Fuel Tax $50,000 

Philadelphia Energy 
Solutions Refining 

and Marketing, LLC 

State of 
Louisiana 

Westchester 
Fire Insurance 

Company 
K0906591A 

Louisiana 
Motor Fuel 

Tax 
$50,000 

Philadelphia Energy 
Solutions Refining 

and Marketing, LLC 

State of 
Maryland 

Westchester 
Fire Insurance 

Company 
K08817790 Maryland Fuel 

Tax $210,000 

Philadelphia Energy 
Solutions Refining 

and Marketing, LLC 

State of New 
Jersey 

Westchester 
Fire Insurance 

Company 
K08760007 New Jersey 

Fuel Tax $2,000,000 

Philadelphia Energy 
Solutions Refining 

and Marketing, LLC 

State of New 
York Department 
of Taxation and 

Finance 

Westchester 
Fire Insurance 

Company 
K08865425 Fuel Tax $50,000 

Philadelphia Energy 
Solutions Refining 

and Marketing, LLC 

State of 
Pennsylvania 

Westchester 
Fire Insurance 

Company 
K08760512 Pennsylvania 

Fuel Tax $2,450,000 

Philadelphia Energy 
Solutions Refining 

and Marketing, LLC 

West Virginia 
State Tax Dept. 

Westchester 
Fire Insurance 

Company 
K08864846 Sales Tax $100,000 

Philadelphia Energy 
Solutions Refining 

and Marketing, LLC 
State of Texas 

Westchester 
Fire Insurance 

Company 
K09171423 

Texas Motor 
Fuels Tax 

Continuous 
Bond 

$600,000 

Philadelphia Energy 
Solutions Refining 

and Marketing, LLC 
State of Texas 

Westchester 
Fire Insurance 

Company 
K09171381 

Texas Motor 
Fuels Tax 

Continuous 
Bond 

$600,000 

Philadelphia Energy 
Solutions Refining 

and Marketing, LLC 

State of South 
Carolina 

Westchester 
Fire Insurance 

Company 
K09171186 

State Motor 
Fuel User Fee 

Bond 
$1,000,000 

Philadelphia Energy 
Solutions Refining 

and Marketing, LLC 

Florida 
Department of 

Revenue 

Westchester 
Fire Insurance 

Company 
K09170984 

Fuel and 
Pollutants Tax 
Surety Bond 

$100,000 

Philadelphia Energy 
Solutions Refining 

and Marketing, LLC 

Florida 
Department of 

Revenue 

Westchester 
Fire Insurance 

Company 
K0917090A 

Fuel and 
Pollutants Tax 
Surety Bond 

$100,000 

Philadelphia Energy 
Solutions Refining 

and Marketing, LLC 

Florida 
Department of 

Revenue 

Westchester 
Fire Insurance 

Company 
K09170947 

Fuel and 
Pollutants Tax 
Surety Bond 

$100,000 

Philadelphia Energy 
Solutions Refining 

and Marketing, LLC 

Department of 
Homeland 
Security 

Westchester 
Fire Insurance 

Company 
141015003 Customs Bond $300,000 
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14. To continue their business operations during the reorganization process, the 

Debtors must be able to provide financial assurance to governmental authorities and other third 

parties.  This, in turn, requires the Debtors to maintain the existing Surety Bond Program, 

including paying bond premiums as they come due, providing collateral, renewing or potentially 

acquiring additional bonding capacity as needed in the ordinary course of business, paying related 

fees to third parties, and executing other agreements, as needed, in connection with the 

Surety Bond Program.  Failing to provide, maintain, or timely replace their surety bonds in the 

ordinary course of business will prevent the Debtors from undertaking essential functions related 

to their operations.  As of the Petition Date, the Debtors owe approximately $28,000 on account 

of the Surety Bond Program.  The Debtors seek authority to honor any amounts owed on account 

of the Surety Bond Program and continue the Surety Bond Program in the ordinary course of 

business to ensure that the Surety Bond Program and the Debtors’ business operations remain 

uninterrupted on a postpetition basis. 

Basis for Relief 

I. Continuation of the Insurance Policies is Required by the Bankruptcy Code and 
U.S. Trustee Guidelines. 

15. Section 1112(b)(4)(C) of the Bankruptcy Code provides that “failure to maintain 

appropriate insurance that poses a risk to the estate or to the public” is “cause” for mandatory 

conversion or dismissal of a chapter 11 case.  11 U.S.C. § 1112(b)(4)(C).  In addition, in many 

instances, the coverage provided under the Insurance Policies is required by the regulations, laws, 

and contracts that govern the Debtors’ commercial activities, including the operating guidelines 

issued by the Office of the United States Trustee for the District of Delaware 

(the “U.S. Trustee Guidelines”).  Accordingly, the Debtors believe it is essential to their estates, 

and consistent with the Bankruptcy Code and the U.S. Trustee Guidelines, that they continue to 

Case 18-10122    Doc 4    Filed 01/22/18    Page 8 of 14



   

9 
 

satisfy all obligations related to the Third-Party Fees, Insurance Policies and related financing 

agreements, and the Surety Bond Program and have the authority to supplement, amend, extend, 

renew, or replace their Insurance Policies and Surety Bond Program as needed, in their judgment, 

without further order of the Court. 

II. Satisfying Obligations Under the Insurance Policies and Related Financing 
Agreements and the Surety Bond Program in the Ordinary Course of Business Is 
Warranted. 

16. Section 363 of the Bankruptcy Code provides, in relevant part, that a 

debtor in possession may enter into transactions, including the use, sale, or lease of property in the 

ordinary course of business, without notice or a hearing.  11 U.S.C. § 363(c)(1).  The Debtors 

submit that obligations on account of the Insurance Policies and related financing agreements and 

the Surety Bond Program are within the ordinary course of business and thus may be continued in 

the Debtors’ discretion under section 363(c)(1) of the Bankruptcy Code.  In the alternative, “[t]he 

[debtor], after notice and a hearing, may use, sell, or lease, other than in the ordinary course of 

business, property of the estate.”  11 U.S.C. § 363(b)(1).  Under section 363(b), courts in this 

jurisdiction require only that the debtor provide some “articulated business justification” for the 

proposed use of property.  In re Montgomery Ward Holding Corp., 242 B.R. 147, 153 (D. Del. 

1999) (requiring only that the debtor “show that a sound business purpose” justifies the proposed 

use of property); In re Phx. Steel Corp., 82 B.R. 334, 335–36 (Bankr. D. Del. 1987) (requiring a 

“good business reason” for use of property under section 363(b) of the Bankruptcy Code).  

Moreover, “[w]here the debtor articulates a reasonable basis for its business decisions (as distinct 

from a decision made arbitrarily or capriciously), courts will generally not entertain objections to 

the debtor’s conduct.”  In re Johns-Manville Corp., 60 B.R. 612, 616 (Bankr. S.D.N.Y. 1986); see 

also In re Tower Air, Inc., 416 F.3d 229, 238 (3d Cir. 2005) (“Overcoming the presumptions of 

the business judgment rule on the merits is a near-Herculean task.”).   
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17. Section 105(a) of the Bankruptcy Code further provides that a court “may issue any 

order, process, or judgment that is necessary or appropriate to carry out the provisions of” the 

Bankruptcy Code, pursuant to the “doctrine of necessity.”  11 U.S.C. § 105(a).  The “doctrine of 

necessity” functions in a chapter 11 case as a mechanism by which the bankruptcy court can 

exercise its equitable power to allow payment of prepetition claims not explicitly authorized by 

the Bankruptcy Code and further supports the relief requested herein.  See In re Lehigh & New 

Eng. Ry. Co., 657 F.2d 570, 581–82 (3d Cir. 1981) (holding that a court may authorize payment 

of prepetition claims if such payment is essential to debtor’s continued operation); see also 

In re Just for Feet, Inc., 242 B.R. 821, 824–25 (D. Del. 1999) (holding that section 105(a) of the 

Bankruptcy Code “provides a statutory basis for payment of pre-petition claims” under the doctrine 

of necessity); In re Columbia Gas Sys., Inc., 171 B.R. 189, 191–92 (Bankr. D. Del. 1994) 

(explaining that the doctrine of necessity is the standard for enabling a court to authorize the 

payment of prepetition claims prior to confirmation of a reorganization plan).  Accordingly, 

pursuant to sections 105(a) and 363(b) of the Bankruptcy Code, this Court may grant the relief 

requested herein. 

18. Satisfying possible outstanding or future obligations related to the Third-Party 

Fees, Insurance Policies and related financing agreements, and the Surety Bond Program is 

warranted under section 363(b) of the Bankruptcy Code and the doctrine of necessity.6  

Continuation of the Insurance Policies and related financing agreements is essential to preserving 

uninterrupted operations and the value of the Debtors’ estates.  Failing to maintain the Insurance 

Policies and the Surety Bond Program would impair—if not altogether halt—the Debtors’ ability 

                                                 
6 Although the Debtors do not believe there are any amounts outstanding as of the Petition Date, to the extent any 

such obligations exist, the Debtors submit it would be within their sound business judgment to pay those 
obligations.  
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to operate, resulting in a material adverse effect on the Debtors’ businesses and the value of their 

estates. 

19. Courts in this district and in others routinely grant similar relief.  See, e.g., 

In re Charming Charlie Holdings Inc., No. 17-12906 (CSS) (Bankr. D. Del. Jan. 10, 2018) 

(authorizing debtors to pay prepetition insurance policy premiums, enter into new insurance 

policies in the ordinary course, honor their prepetition insurance financing agreements, and enter 

into new premium financing agreements in the ordinary course); In re GST Autoleather, Inc., 

No. 17-12100 (LSS) (Bankr. D. Del. Oct. 5, 2017) (same); In re TK Holdings Inc., No 17-11375 

(BLS) (Bankr. D. Del. Aug. 9, 2017) (same); In re Tidewater Inc., No. 17-11132 (BLS) (Bankr. D. 

Del. Jun. 13, 2017) (same); In re Dex Media, Inc., No. 16-11200 (KG) (Bankr. D. Del. May 16, 

2016) (same).7 

III. Cause Exists to Authorize the Debtors’ Financial Institutions to Honor Checks and 
Electronic Funds Transfers. 

20. The Debtors have sufficient funds to pay the amounts described in this Motion in 

the ordinary course of business by virtue of expected cash flows from ongoing business operations.  

In addition, under the Debtors’ existing cash management system, the Debtors can readily identify 

checks or wire transfer requests as relating to an authorized payment in respect of the Third-Party 

Fees, Insurance Policies, and the Surety Bond Program, as applicable.  Accordingly, the Debtors 

believe that checks or wire transfer requests, other than those relating to authorized payments, will 

not be honored inadvertently.  Therefore, the Debtors respectfully request that the Court authorize 

all applicable financial institutions, when requested by the Debtors, to receive, process, honor, and 

pay any and all checks or wire transfer requests in respect of the relief requested in this Motion. 

                                                 
7 Because of the voluminous nature of the orders cited herein, such orders have not been attached to this Motion.  

Copies of these orders are available upon request of the Debtors’ proposed counsel. 
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The Requirements of Bankruptcy Rule 6003 Are Satisfied 

21. Bankruptcy Rule 6003 empowers a court to grant relief within the first 21 days after 

the commencement of a chapter 11 case “to the extent that relief is necessary to avoid immediate 

and irreparable harm.”  As described above, continuing insurance coverage during these chapter 

11 cases is necessary to the continuation of the Debtors’ business operations.  In particular, 

insurance coverage is a requirement of both state and federal law for the operation of the Debtors’ 

refinery.  Failure to receive such authorization and other relief during the first 21 days of these 

chapter 11 cases would severely disrupt the Debtors’ operations at this critical juncture.  

Accordingly, the Debtors submit that they have satisfied the “immediate and irreparable harm” 

standard of Bankruptcy Rule 6003 to support granting the relief requested herein. 

Reservation of Rights 

22. Nothing contained herein is intended or shall be construed as:  (a) an admission as 

to the validity of any prepetition claim against a Debtor entity; (b) a waiver of the Debtors’ or any 

other party in interest’s rights to dispute any prepetition claim on any grounds; (c) a promise or 

requirement to pay a prepetition claim; (d) an implication or admission that any particular claim is 

of a type specified or defined in this Motion or any order granting the relief requested by this 

Motion; (e) a request or authorization to assume any prepetition agreement, contract, or lease 

pursuant to section 365 of the Bankruptcy Code; or (f) a waiver of the Debtors’ or any other party 

in interest’s rights under the Bankruptcy Code or any other applicable law. 

Waiver of Bankruptcy Rule 6004(a) and 6004(h) 

23. To implement the foregoing successfully, the Debtors seek a waiver of the notice 

requirements under Bankruptcy Rule 6004(a) and the 14-day stay of an order authorizing the use, 

sale, or lease of property under Bankruptcy Rule 6004(h). 
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Notice 

24. The Debtors will provide notice of this Motion to:  (a) the Office of the U.S. Trustee 

for the District of Delaware; (b) the holders of the 50 largest unsecured claims against the Debtors 

(on a consolidated basis); (c) counsel to the DIP Agent; (d) counsel to the DIP Lenders; (e) counsel 

to the Refining ABL Agent; (f) counsel to the Refining TLB Agent; (g) counsel to the Logistics 

Agent; (h) counsel to Merrill Lynch Commodities, Inc.; (i) counsel to BTO Commodities, L.P. and 

PES Inventory Company, LLC; (j) the Internal Revenue Service; (k) all parties known by the 

Debtors to hold or assert a lien on any asset of any Debtor; (l) all relevant state taxing authorities; 

(m) the Brookers; (n) the Insurance Carriers; and (o) any party that has requested notice pursuant 

to Bankruptcy Rule 2002.  As this Motion is seeking “first day” relief, within two business days 

of the hearing on this Motion, the Debtors will serve copies of this Motion and any order entered 

in respect to this Motion as required by Local Rule 9013-1(m).  The Debtors submit that, in light 

of the nature of the relief requested, no other or further notice need be given. 

No Prior Request 

25. No prior motion for the relief requested herein has been made to this or any other 

court. 

[Remainder of page intentionally left blank.] 
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WHEREFORE, the Debtors respectfully request that the Court enter the Order granting the 

relief requested herein and such other relief as the Court deems appropriate under the 

circumstances. 

Dated:  January 22, 2018  /s/ Laura Davis Jones 
Wilmington, Delaware Laura Davis Jones (DE Bar No. 2436) 
 Timothy P. Cairns (DE Bar No. 4228) 
 Peter J. Keane (DE Bar No. 5503) 
 PACHULSKI STANG ZIEHL & JONES LLP 
 919 North Market Street, 17th Floor 
 P.O. Box 8705 
 Wilmington, Delaware 19899-8705 (Courier 19801) 
 Telephone: (302) 652-4100 
 Facsimile: (302) 652-4400 
 Email:  ljones@pszjlaw.com 
 tcairns@pszjlaw.com 
 pkeane@pszjlaw.com 
 - and - 
 James H.M. Sprayregen, P.C. 
 Steven N. Serajeddini (pro hac vice admission pending) 
 KIRKLAND & ELLIS LLP 
 KIRKLAND & ELLIS INTERNATIONAL LLP 
 300 North LaSalle Street 
 Chicago, Illinois 60654 
 Telephone: (312) 862-2000 
 Facsimile: (312) 862-2200 
 Email:  james.sprayregen@kirkland.com 
   steven.serajeddini@kirkland.com 
 - and - 
 Edward O. Sassower, P.C. (pro hac vice admission pending) 

Matthew C. Fagen (pro hac vice admission pending) 
KIRKLAND & ELLIS LLP 
KIRKLAND & ELLIS INTERNATIONAL LLP 
601 Lexington Avenue 
New York, New York 10022 
Telephone: (212) 446-4800 
Facsimile: (212) 446-4900 

 Email:  edward.sassower@kirkland.com 
   matthew.fagen@kirkland.com 

  
 Proposed Co-Counsel to the Debtors and Debtors in Possession 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 )  
In re: ) Chapter 11 
 )  
PES HOLDINGS, LLC, et al.,1 ) Case No. 18-10122 (___) 
 )  
    Debtors. ) (Joint Administration Requested) 
 )  
 ) Re: Docket No. __ 

ORDER (I) AUTHORIZING THE DEBTORS TO  
(A) CONTINUE INSURANCE COVERAGE ENTERED INTO  

PREPETITION AND SATISFY PREPETITION OBLIGATIONS RELATED  
THERETO AND (B) RENEW, AMEND, SUPPLEMENT, EXTEND, OR PURCHASE 

AND FINANCE INSURANCE POLICIES, (II) CONTINUE AND RENEW THEIR 
SURETY BOND PROGRAM, AND (III) GRANTING RELATED RELIEF 

 Upon the motion (the “Motion”)2 of the above-captioned debtors and debtors in possession 

(collectively, the “Debtors”) for entry of an order (this “Order”), authorizing the Debtors to 

(a) authorizing, but not directing, the Debtors to (i) continue prepetition practices related to the 

Insurance Policies and satisfy payment obligations related thereto, and (ii) renew, amend, 

supplement, extend, or purchase and finance insurance coverage in the ordinary course of business, 

(b) continue and renew their surety bond program, and (c) granting related relief, all as more fully 

set forth in the Motion; and upon the First Day Declaration; and this Court having jurisdiction over 

this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order; and that this 

Court may enter a final order consistent with Article III of the United States Constitution; and this 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are:  PES Holdings, LLC (8157); North Yard Financing, LLC (6284); North Yard GP, LLC (5458); 
North Yard Logistics, L.P. (5952); PES Administrative Services, LLC (3022); PES Logistics GP, LLC (9202); 
PES Logistics Partners, L.P. (1288); PESRM Holdings, LLC (2107); and Philadelphia Energy Solutions Refining 
and Marketing LLC (9574).  The Debtors’ service address is:  1735 Market Street, Philadelphia, Pennsylvania 
19103. 

2 Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion. 
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Court having found that venue of this proceeding and the Motion in this district is proper pursuant 

to 28 U.S.C. §§ 1408 and 1409; and this Court having found that the Debtors’ notice of the Motion 

and opportunity for a hearing on the Motion were appropriate under the circumstances and no other 

notice need be provided; and this Court having reviewed the Motion and having heard the 

statements in support of the relief requested therein at a hearing before this Court (the “Hearing”); 

and this Court having determined that the legal and factual bases set forth in the Motion and at the 

Hearing establish just cause for the relief granted herein; and upon all of the proceedings had 

before this Court; and after due deliberation and sufficient cause appearing therefor, it is HEREBY 

ORDERED THAT: 

1. The Motion is granted as set forth herein. 

2. The Debtors are authorized, but not directed, to continue the Insurance Policies and, 

in their sole discretion, pay and honor any prepetition amounts outstanding under, or postpetition 

obligations related to, the Insurance Policies and related financing agreements and the Third-Party 

Fees in the ordinary course of business and to pay any prepetition amounts due in connection 

therewith. 

3. The Debtors are authorized, but not directed, to renew, amend, supplement, extend, 

or purchase insurance policies, and to enter into, renew, amend, supplement, or extend premium 

financing agreements as necessary, to the extent that the Debtors determine, in their sole discretion, 

that such action is in the best interest of their estates. 

4. The Debtors are authorized to continue and renew their Surety Bond Program, 

including paying bond premiums as they come due, providing collateral, renewing or potentially 

acquiring additional bonding capacity as needed, paying related fees to third parties, and executing 
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other agreements, as needed, in connection with the Surety Bond Program in the ordinary course 

of business on a postpetition basis.  

5. Notwithstanding the relief granted in this Order and any actions taken pursuant to 

such relief, nothing in this Order shall be deemed: (a) an admission as to the validity of any 

prepetition claim against a Debtor entity; (b) a waiver of the Debtors’ or any other party in 

interest’s rights to dispute any prepetition claim on any grounds; (c) a promise or requirement to 

pay a prepetition claim; (d) an implication or admission that any particular claim is of a type 

specified or defined in the Motion or any order granting the relief requested by this Motion; (e) a 

request or authorization to assume any prepetition agreement, contract, or lease pursuant to section 

365 of the Bankruptcy Code; or (f) a waiver of the Debtors’ or any other party in interest’s rights 

under the Bankruptcy Code or any other applicable law. 

6. The banks and financial institutions on which checks were drawn or electronic 

payment requests made in payment of the prepetition obligations approved herein are authorized 

to receive, process, honor, and pay all such checks and electronic payment requests when presented 

for payment, and all such banks and financial institutions are authorized to rely on the Debtors’ 

designation of any particular check or electronic payment request as approved by this Order. 

7. The Debtors are authorized to issue postpetition checks, or to effect postpetition 

fund transfer requests, in replacement of any checks or fund transfer requests that are dishonored 

as a consequence of these chapter 11 cases with respect to prepetition amounts owed in connection 

with any Insurance Policies.  

8. Notwithstanding anything to the contrary in this Order, any payment made, or 

authorization contained, hereunder shall be subject to the requirements imposed on the Debtors 

under any order of this Court approving the debtor in possession financing facility and use of cash 
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collateral (the “DIP Order”).  In the event of any inconsistency between the terms of this Order 

and the DIP Order, the terms of the DIP Order shall govern. 

9. The contents of the Motion satisfy the requirements of Bankruptcy Rule 6003(b). 

10. Notice of the Motion as provided therein shall be deemed good and sufficient notice 

of such Motion and the requirements of Bankruptcy Rule 6004(a) and the Local Rules are satisfied 

by such notice. 

11. Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Order 

are immediately effective and enforceable upon its entry. 

12. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted in this Order in accordance with the Motion. 

13. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of this Order. 

 
Dated:  __________, 2018  
Wilmington, Delaware UNITED STATES BANKRUPTCY JUDGE 
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Insurance Policies 
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Schedule of Insurance Policies 
Type of Policy Coverage Insurance Carrier(s) Policy Number Policy Term Annual Policy 

Premium 
General Liability N/A Self-Insured 2/1/2017-2/1/2018 N/A 
Auto Liability ACE American Insurance Company Inc. ISA H09053517 2/1/2017 - 2/1/2018 $146,250 
Worker's Compensation/EL ACE American Insurance Company Inc. WLR C49107912 2/1/2017-2/1/2018 $281,226 

Umbrella Liability                             ACE Property & Casualty Company, Inc. XOO G27833056 002 2/1/2017-2/1/2018 $785,262 

Excess Liability                             Westchester Fire Insurance Company G24317092 005 2/1/2017 - 2/1/2018 $321,680 

Excess Liability                             Ironshore Specialty Insurance Company 001452904 2/1/2017-2/1/2018 $215,800 

Excess Liability                             AXIS Surplus Insurance Company EAU769342/01/2017 2/1/2017 - 2/1/2018 $170,000 

Excess Liability                                                 General Security Indemnity of Arizona 10F152461-2017-1 2/1/2017-2/1/2018 $99,000 

Excess Liability                                
 Ironshore Specialty Insurance Company 002583001 2/1/2017 - 2/1/2018 $122,525 

Excess Liability                             
 Starr Surplus Lines Insurance Company 1000030577171 2/1/2017-2/1/2018 $24,881 

Excess Liability                             Starr Surplus Lines Insurance Company 1000030402171 2/1/2017 - 2/1/2018 $118,750 

Excess Liability                             Indian Harbor Insurance Company US00073774LI7A 2/1/2017-2/1/2018 $70,966 

Excess Liability                               Starr Surplus Lines Insurance Company 1000030578171 2/1/2017 - 2/1/2018 $66,387 

Excess Liability                                                 Endurance Specialty Insurance Ltd EXC10003755500 2/1/2017-2/1/2018 $107,195 

Excess Liability                               
 OIL Casualty Insurance Ltd (Bermuda) U920270-0812 2/1/2017 - 2/1/2018 $119,106 

Excess Liability                               
 XL Insurance Ltd (Bermuda) XLUMB-1233613 2/1/2017-2/1/2018 $238,213 

Excess Liability                                                 Canopius Underwriting Bermuda Ltd. S00522E 2/1/2017 - 2/1/2018 $45,066 

Excess Liability                               Markel Bermuda Ltd 1355503-8541-UMB-2017 2/1/2017-2/1/2018 $45,066 

Excess Liability                               Ironstarr Excess IS0001063 2/1/2017 - 2/1/2018 $135,196 

Case 18-10122    Doc 4-2    Filed 01/22/18    Page 2 of 3



   

2 
KE 48653776 

Schedule of Insurance Policies 
Type of Policy Coverage Insurance Carrier(s) Policy Number Policy Term Annual Policy 

Premium 
Excess Liability AIG Europe Limited 62785411 2/1/2017-2/1/2018 $112,664 

Excess Liability                               Lockton London- Hiscox,Apollo, Novae ENGLO1700260 2/1/2017 - 2/1/2018 $112,664 

Excess Liability                                                 Arch Reinsurance Ltd (Bermuda) URP0056196-00 2/1/2017-2/1/2018 $96,900 

Excess Liability                               Argo Re Ltd ARGO-CAS-OR-000618 2/1/2017 - 2/1/2018 $96,900 

Excess Liability                               ACE (Bermuda) Insurance Ltd PES-1643/XL004 2/1/2017-2/1/2018 $254,363 

Pollution Liability Greenwich Insurance Company PEC004698301 2/1/2017 - 2/1/2018 $412,000 
Excess Pollution Liability Steadfast Insurance Company AEC0117876-01 2/1/2017-2/1/2018 $204,750 

Primary Marine Terminal Operators 
National Union Fire Ins Co (34%) 
Stonington Ins Co(33%) 
Navigators Ins Co(33%) 

45779282 
SF17MLLM11051 

HO17LIA15088201 
2/1/2017 - 2/1/2018 $40,165 

Excess Marine Terminal Operators National Union Fire Ins Co(50%)              
Navigators Ins Co(50%) 

045779293 
HO17LIA15088202 2/1/2017-2/1/2018 $46,750 

Charterers Liability The Standard Club TRD26791/26792/16 2/1/2017 - 2/1/2018 $270,000 

D&O/EPLI/FID/Crime/Employed Lawyers National Union Fire Ins. Co. of Pittsburgh Pa.  01-181-94-01 2/1/2017-2/1/2018 $137,325 

Excess D&O 1st Zurich American Insurance Co. DOC 591245404 2/1/2017 - 2/1/2018 $26,000 
Excess D&O 2nd U.S. Specialty Insurance Co. 14-MGU-17-A39860 12/1/2015-2/1/2017 $24,000 
Excess D&O 3rd Arch PCX9300008-03 2/1/2017 - 2/1/2018 $23,000 
Side A XS and DIC D&O ACE G2555386A005 2/1/2017-2/1/2018 $24,000 
Side A DIC  Berkshire Hathaway 47-EMC-30218402 2/1/2017 - 2/1/2018 $22,090 
Fee Agreement Lockton Houston N/A 2/1/2017-2/1/2018 $344,000 
Fee Agreement Lockton Bermuda N/A 2/1/2017 - 2/1/2018 $56,000 
Commercial Property Coverage Various* Various* 11/1/2016 - 11/1/2017 $6,698,525 

Marine Cargo Storage Lloyd's Syndicate No. 1414 (Slip Leader) and 
various underwriters at Lloyds of London MACAR1700076 2/1/2017 - 2/1/2018 $442,023 

Railroad Property Evanston Insurance Co. RRP16412 2/1/2017 - 2/1/2018 $163,660 
Terrorism ($500M Quota Share) Catlin / XL and Various Lloyd's Syndicate RQ1600958 11/1/2016 - 11/1/2017 $136,875 
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