
 

KE 48644905 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 )  
In re: ) Chapter 11 
 )  
PES HOLDINGS, LLC, et al.,1 ) Case No. 18-10122 (___) 
 )  
    Debtors. ) (Joint Administration Requested) 
 )  

DEBTORS’ MOTION FOR ENTRY OF  
INTERIM AND FINAL ORDERS AUTHORIZING THE PAYMENT  

OF CERTAIN PREPETITION AND POSTPETITION TAXES AND FEES 

The above-captioned debtors and debtors in possession (collectively, the “Debtors”)2 

respectfully state the following in support of this motion (this “Motion”). 

Relief Requested 

1. The Debtors seek entry of interim and final orders, substantially in the forms 

attached hereto as Exhibit A and Exhibit B (respectively, the “Interim Order” and 

the “Final Order”), authorizing the Debtors to remit and pay (or use tax credits to offset) the Taxes 

and Fees (as defined below) in the ordinary course of business, without regard to whether such 

obligations accrued or arose before or after the Petition Date.  In addition, the Debtors request that 

the Court schedule a final hearing after the commencement of these chapter 11 cases to consider 

approval of this Motion on a final basis. 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are: PES Holdings, LLC (8157); North Yard Financing, LLC (6284); North Yard GP, LLC (5458); North 
Yard Logistics, L.P. (5952); PES Administrative Services, LLC (3022); PES Logistics GP, LLC (9202); PES 
Logistics Partners, L.P. (1288); PESRM Holdings, LLC (2107); and Philadelphia Energy Solutions Refining and 
Marketing LLC (9574).  The Debtors’ service address is:  1735 Market Street, Philadelphia, Pennsylvania 19103. 

2  A detailed description of the Debtors and their businesses, and the facts and circumstances supporting this Motion 
and the Debtors’ chapter 11 cases, are set forth in greater detail in the Declaration of Gregory Gatta, Chief 
Executive Officer of PES Holdings, LLC, in Support of Chapter 11 Petitions and First Day Motions (the “First 
Day Declaration”), filed contemporaneously with the Debtors’ voluntary petitions for relief filed under chapter 11 
of title 11 of the United States Code (the “Bankruptcy Code”), on January 21, 2018 (the “Petition Date”). 
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Jurisdiction and Venue  

2. The United States Bankruptcy Court for the District of Delaware (the “Court”) has 

jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing 

Order of Reference from the United States District Court for the District of Delaware, dated 

February 29, 2012 (the “Amended Standing Order”).  The Debtors confirm their consent, pursuant 

to rule 7008 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) and rule 

9013-1(f) of the Local Rules of Bankruptcy Practice and Procedure of the United States 

Bankruptcy Court for the District of Delaware (the “Local Rules”), to the entry of a final order by 

the Court in connection with this Motion to the extent that it is later determined that the Court, 

absent consent of the parties, cannot enter final orders or judgments in connection herewith 

consistent with Article III of the United States Constitution. 

3. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

4. The bases for the relief requested herein are sections 105(a), 363(b), 507(a)(8), and 

541 of the Bankruptcy Code, Bankruptcy Rules 6003 and 6004, and Local Rule 9013-1(m). 

Background 

5. The Debtors collect, withhold, and incur sales, excise, income, motor fuels, 

withholding, and gross receipts taxes, as well as other business, environmental, and regulatory fees 

(collectively, the “Taxes and Fees”).3  The Debtors remit the Taxes and Fees to various federal, 

state, and local governments, including taxing and licensing authorities, identified in a schedule 

                                                 
3 By this Motion, the Debtors do not seek the authority to collect and remit state and federal employee-related taxes 

and withholdings.  Such relief is instead requested in the Debtors’ Motion for Entry of Order Authorizing the 
Debtors to (I) Pay Prepetition Wages, Salaries, Other Compensation, and Reimbursable Expenses and 
(II) Continue Employee Benefits Programs, filed contemporaneously herewith. 
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attached hereto as Exhibit C (collectively, the “Authorities”).4  Taxes and Fees are remitted and 

paid by the Debtors through checks and electronic funds transfers that are processed through their 

banks and other financial institutions.  The Debtors estimate that approximately $20.34 million in 

Taxes and Fees relating to the prepetition period will become due and owing to the Authorities 

after the Petition Date.  

6. The Debtors pay the Taxes and Fees to the Authorities on a periodic basis, remitting 

them daily, semi-weekly, semi-monthly, monthly, quarterly, semi-annually, or annually depending 

on the nature and incurrence of a particular Tax or Fee.  Although the Debtors believe that they 

are substantially current with respect to their payment of Taxes and Fees, the Debtors seek 

authority pursuant to this Motion to make such payments where:  (a) Taxes and Fees accrue or are 

incurred postpetition; (b) Taxes and Fees accrued or were incurred prepetition but were not paid 

prepetition or were paid in an amount less than actually owed; (c) Taxes and Fees paid prepetition 

by the Debtors were lost or otherwise not received in full by any of the Authorities; or (d) Taxes 

and Fees incurred for prepetition periods may become due after the commencement of these 

chapter 11 cases. 

7. In addition, the Debtors collect and hold certain outstanding tax liabilities in trust 

for the benefit of the applicable Authorities, and these funds may not constitute property of the 

Debtors’ estates. 

                                                 
4 Although Exhibit C is intended to be comprehensive, the Debtors may have inadvertently omitted Authorities 

from Exhibit C.  By this Motion, the Debtors request relief with respect to Taxes and Fees payable to all 
Authorities, regardless of whether such Authority is specifically identified on Exhibit C. 
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8. The Taxes and Fees are summarized as follows: 

Category Description 
Approximate 

Amount Accrued 
as of Petition Date 

Approximate 
Amount Due 

During Interim 
Period 

Sales and Excise 
Taxes  

Taxes imposed on the purchase of certain goods 
and services. 

$5.19 million $4.09 million 

Income and 
Withholding Taxes 

Taxes imposed on the Debtors’ income in the 
ordinary course of operating their businesses.  
Taxes required to be withheld from certain 
vendors. 

$0 $0 

Motor Fuel Taxes Taxes imposed on crude oil and refined products. $15.11 million $9.22 million 

PILOT  Obligations related to payments in lieu of real 
property taxes. 

$0.068 million $0 

Environmental and 
Business Fees 

Fees related to compliance with environmental 
laws and regulations, licensing fees, and other 
fees paid to state and local agencies. 

$0 $0 

Total $20.34 million $13.31 million 

I. Sales and Excise Taxes.  

9. The Debtors incur sales and excise taxes in connection with the purchase of goods 

and services.  In 2017, the Debtors paid approximately $145 million in sales and excise taxes to 

the authorities.  As of the Petition Date, the Debtors estimate that they have incurred or collected 

approximately $5.19 million in sales and excise taxes that have not been remitted to the relevant 

authorities, $4.09 million of which will become due and owing during the interim period. 

II. Income and Withholding Taxes. 

10. Historically, in the ordinary course of operating their businesses, the Debtors have 

incurred local, state, and federal income taxes.  When due, the Debtors pay income taxes on a 

quarterly or annual basis.  For tax year 2017, the Debtors paid approximately $298,000 in local, 

state, and federal income tax liability.  The Debtors believe they are current with respect to 

payment of income taxes but include this description out of an abundance of caution. 
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11. The Debtors are also required to withhold and remit withholdings for state income 

taxes for non-residents in certain states in which the Debtors operate.  The Debtors pay withholding 

taxes on a daily, semi-weekly, monthly, quarterly, or annual basis.  As of the Petition Date, the 

Debtors estimate that they do not owe the relevant Authorities on account of prepetition 

withholding taxes.   

III. Motor Fuel Taxes. 

12. The Debtors incur, collect, and remit motor fuel taxes to the authorities in 

connection with the purchase and sale of crude and refined petroleum products.  These taxes are 

remitted on a semi-monthly, monthly, quarterly or annual basis. 

13. In 2017, the Debtors paid approximately $98.37 million in motor fuel taxes to the 

authorities.  As of the Petition Date, the Debtors estimate that they have incurred or collected 

approximately $15.11 million in motor fuel taxes that have not been remitted to the relevant 

authorities, $9.22 million of which will become due and owing during the interim period. 

IV. PILOT. 

14. As set forth in the First Day Declaration, the Debtors own and operate the largest 

refining complex on the East Coast of the United States (the “Refining Complex”), which has the 

capacity to process approximately 335,000 barrels per day of crude oil.  Specifically, the Debtor, 

Philadelphia Energy Solutions Refining and Marketing LLC (“PESRM”), owns the real property 

on which the Refining Complex is located and such property is exempt from certain local taxes 

that would otherwise be due to the City of Philadelphia (the “City”).  Certain of the Debtors are 

party to a Payment in Lieu of Taxes Agreement (the “PILOT”) with the City, under which the 

Debtors make payments directly to the City notwithstanding the exemptions from local taxes 

available.  
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15. As of the date hereof, the Debtors paid approximately $1.25 million in payments in 

lieu of taxes under the PILOT that would otherwise have been due on account of the Refining 

Complex to the City for the 2017 tax year.  The Debtors estimate that they owe the City 

approximately $68,000 in prepetition amounts under the PILOT.  To the extent any additional 

prepetition amount owed under the PILOT has not been paid, the Debtors seek authority, but not 

direction, to pay such amount. 

Basis for Relief 

16. The Debtors believe that any failure to pay the Taxes and Fees could materially 

disrupt the Debtors’ business operations in several ways:  (a) the Authorities may initiate audits of 

the Debtors, which would unnecessarily divert the Debtors’ attention from the restructuring 

process; (b) the Authorities may attempt to suspend the Debtors’ operations, file liens, seek to lift 

the automatic stay, and pursue other remedies that will harm the estates; and (c) certain of the 

Debtors’ directors and officers could be subject to claims of personal liability, which would likely 

distract those key employees from their duties related to the Debtors’ restructuring.  In addition, 

the Debtors collect and hold certain outstanding tax liabilities in trust for the benefit of the 

applicable Authorities, and these funds may not constitute property of the Debtors’ estates.  

Moreover, unpaid Taxes and Fees may result in penalties, the accrual of interest, or both.  

I. Certain of the Taxes and Fees May Not Be Property of the Debtors’ Estates. 

17. Many of the Taxes and Fees are collected or withheld by the Debtors on behalf of 

the applicable Authorities and are held in trust by the Debtors.  As such, these Taxes and Fees are 

not property of the Debtors’ estates under section 541 of the Bankruptcy Code.  See, e.g., Begier 

v. Internal Revenue Serv., 496 U.S. 53, 59 (1990); City of Farrell v. Sharon Steel Corp., 41 F.3d 

92, 97 (3d Cir. 1994) (holding that income required to be withheld by city ordinance and state law 

is held “in trust” for the taxing authority); DiChiaro v. N.Y. State Tax Comm’n, 760 F.2d 432, 433–
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34 (2d Cir. 1985) (holding that a sales tax that is required by state law to be collected by sellers 

from their customers is a “trust fund” tax); see also In re Shank, 792 F.2d 829 (9th Cir. 1986) 

(stating that Bankruptcy Code’s “trust fund” tax provisions, not “excise” tax provisions, govern 

priority and dischargeability of creditor claims for sales taxes required by state law to be collected 

by sellers from their customers).  Because the Debtors may not have an equitable interest in funds 

held on account of such “trust fund” taxes, the Debtors should be permitted to pay those funds to 

the Authorities as they become due.5 

II. Certain of the Taxes and Fees May Be Secured or Priority Claims Entitled to Special 
Treatment under the Bankruptcy Code. 

18. Claims for certain of the Taxes and Fees are, or may be, priority claims entitled to 

payment before general unsecured claims.  See 11 U.S.C. § 507(a)(8) (describing taxes entitled to 

priority treatment).  Moreover, to the extent that such amounts are entitled to priority treatment 

under the Bankruptcy Code, the respective Authorities may attempt to assess interest and penalties 

if such amounts are not paid.  See 11 U.S.C. § 507(a)(8)(G) (granting eighth priority status to “a 

penalty related to a claim of a kind specified in this paragraph and in compensation for actual 

pecuniary loss”).  Claims entitled to priority status pursuant to section 507(a)(8) of the Bankruptcy 

Code must be paid in full under a confirmable plan pursuant to section 1129(a)(9)(C) of the 

Bankruptcy Code.  Therefore, payment of certain of the Taxes and Fees at this time only affects 

the timing of the payment for the amounts at issue and will not unduly prejudice the rights and 

recoveries of junior creditors. 

                                                 
5  For the avoidance of doubt, the Debtors hereby request authority to pay the Taxes and Fees as provided herein 

regardless of whether such Taxes and Fees constitute trust fund obligations. 
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III. Payment of the Taxes and Fees as Provided Herein Is a Sound Exercise of the Debtors’ 
Business Judgment. 

19. Section 363 of the Bankruptcy Code provides, in relevant part, that “[t]he [debtor], 

after notice and a hearing, may use, sell, or lease, other than in the ordinary course of business, 

property of the estate.” 11 U.S.C. § 363(b)(1).  Courts in the Third Circuit have granted a debtor’s 

request to use property of the estate outside of the ordinary course of business pursuant to section 

363(b) of the Bankruptcy Code upon a finding that such use is supported by sound business 

reasons.  See, e.g., In re Montgomery Ward Holding Corp., 242 B.R. 147, 153 (D. Del. 1999) 

(requiring that the debtor “show that a sound business purpose justifies such actions”) (citations 

omitted)); see also In re Tower Air, Inc., 416 F.3d 229, 238 (3d Cir. 2005) (stating that 

“[o]vercoming the presumptions of the business judgment rule on the merits is a near-Herculean 

task”); In re Phx. Steel Corp., 82 B.R. 334, 335–36 (Bankr. D. Del. 1987). 

20. Furthermore, section 105(a) of the Bankruptcy Code further provides that a court 

“may issue any order, process, or judgment that is necessary or appropriate to carry out the 

provisions of” the Bankruptcy Code, pursuant to the “doctrine of necessity.”  11 U.S.C. § 105(a).  

The “doctrine of necessity” functions in a chapter 11 case as a mechanism by which the bankruptcy 

court can exercise its equitable power to allow payment of critical prepetition claims not explicitly 

authorized by the Bankruptcy Code and further supports the relief requested herein.  See In re 

Lehigh & New Eng. Ry., 657 F.2d 570, 581 (3d Cir. 1981) (holding that a court may authorize 

payment of prepetition claims if such payment is essential to debtor’s continued operation); see 

also In re Just for Feet, Inc., 242 B.R. 821, 824 (D. Del. 1999) (holding that section 105(a) of the 

Bankruptcy Code “provides a statutory basis for the payment of pre-petition claims” under the 

doctrine of necessity); In re Columbia Gas Sys., Inc., 171 B.R. 189, 191–92 (Bankr. D. Del. 1994) 
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(explaining that the doctrine of necessity is the standard in the Third Circuit for enabling a court 

to authorize the payment of prepetition claims prior to confirmation of a reorganization plan). 

21. Moreover, the doctrine of necessity is designed to foster a debtor’s rehabilitation, 

which courts have recognized is “the paramount policy and goal of Chapter 11.”  In re Ionosphere 

Clubs, Inc., 98 B.R. 174, 176 (Bankr. S.D.N.Y. 1989); see also In re Lehigh & New Eng. Ry., 657 

F.2d at 581 (“Thus, the ‘necessity of payment’ doctrine, as it has developed since its original 

enunciation in Miltenberger . . . teaches no more than, if payment of a claim which arose prior to 

reorganization is essential to the continued operation of the railroad during reorganization, 

payment may be authorized even if it is made out of corpus.”); In re Motor Coach Industries Int’l, 

Inc., 2009 WL 330993, at *2 n.5 (D. Del. Feb. 10, 2009) (“The ‘doctrine of necessity’ or ‘necessity 

of payment’ doctrine is a general rubric for the proposition that a court can authorize the payment 

of prepetition claims if such payment is essential to the continued operation of the debtor.”); In re 

Quality Interiors, Inc., 127 B.R. 391, 396 (Bankr. N.D. Ohio 1991) (“[P]ayment by a 

debtor-in-possession of pre-petition claims outside of a confirmed plan of reorganization is 

generally prohibited by the Bankruptcy Code,” but “[a] general practice has developed . . . where 

bankruptcy courts permit the payment of certain pre-petition claims, pursuant to 11 U.S.C. § 105, 

where the debtor will be unable to reorganize without such payment.”). 

22. The Debtors’ ability to pay the Taxes and Fees is critical to their continued and 

uninterrupted operations.  If certain Taxes and Fees remain unpaid, the Authorities may seek to 

recover such amounts directly from the Debtors’ directors, officers, or employees, thereby 

distracting these key personnel from the administration of the Debtors’ chapter 11 cases.  See, e.g., 

In re Am. Motor Club, Inc., 139 B.R. 578, 581–83 (Bankr. E.D.N.Y. 1992) (stating “[i]f the 

employer fails to pay over the trust fund taxes, the IRS may collect an equivalent amount directly 
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from officers or employees of the employer who are responsible for collecting the tax” and finding 

director personally liable for unpaid taxes) (citing United States v. Energy Res. Co., 495 U.S. 545, 

547 (1990)).  Any collection action on account of such claims, and any potential ensuing liability, 

would distract the Debtors and their personnel to the detriment of all parties in interest.  The 

dedicated and active participation of the Debtors’ officers and employees is integral to the Debtors’ 

continued operations and essential to the orderly administration and, ultimately, the success of 

these chapter 11 cases.  

23. Furthermore, the Debtors’ liability to pay the Taxes and Fees may ultimately result 

in increased tax liability for the Debtors if interest and penalties accrue on the claims for Taxes 

and Fees, which amounts may also be entitled to priority treatment.  Such a result would be 

contrary to the best interests of the Debtors’ estates and all stakeholders.  As noted above, many 

of the Taxes and Fees may be entitled to priority status pursuant to section 507(a)(8)(C) of the 

Bankruptcy Code.  As priority claims, these obligations must be paid in full before any general 

unsecured obligations of the Debtors may be satisfied.  To the extent that the Debtors are not able 

to timely pay the prepetition Taxes and Fees, they may ultimately be required to pay those amounts 

with additional interest and penalties.  The Debtors’ failure to pay the prepetition Taxes and Fees 

as they come due may, thus, ultimately increase the amount of priority claims held by the 

Authorities against the Debtors’ estates to the detriment of the Debtors’ general unsecured 

creditors.  See 11 U.S.C. §§ 507(a)(8)(C) and 507(a)(8)(G).  Accordingly, the Court should grant 

the Debtors authority to pay the prepetition Taxes and Fees as provided herein. 

24. Courts in this district and elsewhere routinely approve relief similar to that 

requested herein.  See, e.g., In re TK Holdings Inc., No. 17-11375 (BLS) (Bankr. D. Del. Jul. 26, 

2017) (authorizing debtors to pay prepetition taxes and fees in the ordinary course of business); 
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In re Tidewater Inc., No. 17-11132 (BLS) (Bankr. D. Del. Jun. 13, 2017) (same); In re CST 

Industries Holding Inc., No. 17-11292 (BLS) (Bankr. D. Del. Jun. 13, 2017) (same); In re Dex 

Media, Inc., No. 16-11200 (KG) (Bankr. D. Del. May 16, 2016) (same); In re Emerald Oil, Inc., 

No. 16-10704 (KG) (Bankr. D. Del. Mar. 23, 2016) (same).6 

IV. Cause Exists to Authorize the Debtors’ Financial Institutions to Honor Checks and 
Electronic Fund Transfers. 

25. The Debtors have sufficient funds to pay the amounts described in this Motion in 

the ordinary course of business by virtue of expected cash flows from ongoing business operations 

and anticipated access to cash collateral.  In addition, under the Debtors’ existing cash management 

system, the Debtors can readily identify checks or wire transfer requests as relating to an authorized 

payment in respect of the Taxes and Fees.  Accordingly, the Debtors believe that checks or wire 

transfer requests, other than those relating to authorized payments, will not be honored 

inadvertently.  Therefore, the Debtors respectfully request that the Court authorize all applicable 

financial institutions, when requested by the Debtors, to receive, process, honor, and pay any and 

all checks or wire transfer requests in respect of the relief requested in this Motion. 

The Requirements of Bankruptcy Rule 6003 Are Satisfied 

26. Bankruptcy Rule 6003 empowers a court to grant relief within the first 21 days after 

the commencement of a chapter 11 case “to the extent that relief is necessary to avoid immediate 

and irreparable harm.”  As described above, prompt payment of the Taxes and Fees is necessary 

to avoid the immediate and irreparable harm that would result from the Authorities taking adverse 

action that prevents the Debtors from operating in the normal course.  Failure to receive such 

authorization and other relief during the first 21 days of these chapter 11 cases would severely 

                                                 
6  Because of the voluminous nature of the orders cited herein, such orders have not been attached to this Motion.  

Copies of these orders are available upon request to the Debtors’ proposed counsel. 
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disrupt the Debtors’ operations at this critical juncture.  Accordingly, the Debtors submit that they 

have satisfied the “immediate and irreparable harm” standard of Bankruptcy Rule 6003 to support 

granting the relief requested herein. 

Reservation of Rights 

27. Nothing contained herein is intended or shall be construed as:  (a) an admission as 

to the validity of any prepetition claim against a Debtor entity; (b) a waiver of the Debtors’ or any 

other party in interest’s rights to dispute any prepetition claim on any grounds; (c) a promise or 

requirement to pay a prepetition claim; (d) an implication or admission that any particular claim is 

of a type specified or defined in this Motion or any order granting the relief requested by this 

Motion; (e) a request or authorization to assume any prepetition agreement, contract, or lease 

pursuant to section 365 of the Bankruptcy Code; or (f) a waiver of the Debtors’ or any other party 

in interest’s rights under the Bankruptcy Code or any other applicable law. 

Waiver of Bankruptcy Rule 6004(a) and 6004(h) 

28. To implement the foregoing successfully, the Debtors seek a waiver of the notice 

requirements under Bankruptcy Rule 6004(a) and the 14-day stay of an order authorizing the use, 

sale, or lease of property under Bankruptcy Rule 6004(h). 

Notice 

29. The Debtors will provide notice of this Motion to:  (a) the Office of the U.S. Trustee 

for the District of Delaware; (b) the holders of the 50 largest unsecured claims against the Debtors 

(on a consolidated basis); (c) counsel to the DIP Agent; (d) counsel to the DIP Lenders; (e) counsel 

to the Refining ABL Agent; (f) counsel to the Refining TLB Agent; (g) counsel to the Logistics 

Agent; (h) counsel to Merrill Lynch Commodities, Inc.; (i) counsel to BTO Commodities, L.P. and 

PES Inventory Company, LLC; (j) the Internal Revenue Service; (k) all parties known by the 

Debtors to hold or assert a lien on any asset of any Debtor; (l) all relevant state taxing authorities; 
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(m) all of the Debtors’ landlords, and owners and/or operators of premises at which any of the 

Debtors’ inventory and/or equipment is located; (n) the Authorities; and (o) any party that has 

requested notice pursuant to Bankruptcy Rule 2002.  As this Motion is seeking “first day” relief, 

within two business days of the hearing on this Motion, the Debtors will serve copies of this Motion 

and any order entered in respect to this Motion as required by Local Rule 9013-1(m).  The Debtors 

submit that, in light of the nature of the relief requested, no other or further notice need be given. 

No Prior Request 

30. No prior motion for the relief requested herein has been made to this or any other 

court. 

 

[Remainder of page intentionally left blank.] 
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WHEREFORE, the Debtors respectfully request that the Court enter the Interim Order and 

the Final Order, granting the relief requested herein and such other relief as the Court deems 

appropriate under the circumstances. 

Dated: January 22, 2018  /s/ Laura Davis Jones 
Wilmington, Delaware Laura Davis Jones (DE Bar No. 2436) 
 Timothy P. Cairns (DE Bar No. 4228) 
 Peter J. Keane (DE Bar No. 5503) 
 PACHULSKI STANG ZIEHL & JONES LLP 
 919 North Market Street, 17th Floor 
 P.O. Box 8705 
 Wilmington, Delaware 19899-8705 (Courier 19801) 
 Telephone: (302) 652-4100 
 Facsimile: (302) 652-4400 
 Email:  ljones@pszjlaw.com 
 tcairns@pszjlaw.com 
 pkeane@pszjlaw.com 
 - and - 
 James H.M. Sprayregen, P.C.  
 Steven N. Serajeddini (pro hac vice admission pending) 
 KIRKLAND & ELLIS LLP 
 KIRKLAND & ELLIS INTERNATIONAL LLP 
 300 North LaSalle Street 
 Chicago, Illinois 60654 
 Telephone: (312) 862-2000 
 Facsimile: (312) 862-2200 
 Email:  james.sprayregen@kirkland.com 
   steven.serajeddini@kirkland.com 
 - and - 
 Edward O. Sassower, P.C. (pro hac vice admission pending) 

Matthew C. Fagen (pro hac vice admission pending) 
KIRKLAND & ELLIS LLP 
KIRKLAND & ELLIS INTERNATIONAL LLP 
601 Lexington Avenue 
New York, New York 10022 
Telephone: (212) 446-4800 
Facsimile: (212) 446-4900 

 Email:  edward.sassower@kirkland.com 
   matthew.fagen@kirkland.com 

  
 Proposed Co-Counsel to the Debtors and Debtors in Possession 

 

Case 18-10122    Doc 8    Filed 01/22/18    Page 14 of 14



 

 

Exhibit A 

Proposed Interim Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 )  
In re: ) Chapter 11 
 )  
PES HOLDINGS, LLC, et al.,1 ) Case No. 18-10122 (___) 
 )  
    Debtors. ) (Joint Administration Requested) 
 )  
 ) Re: Docket No. __ 

INTERIM ORDER AUTHORIZING THE PAYMENT OF  
CERTAIN PREPETITION AND POSTPETITION TAXES AND FEES 

Upon the motion (the “Motion”)2 of the above-captioned debtors and debtors in possession 

(collectively, the “Debtors”) for entry of an interim order (this “Interim Order”), authorizing the 

Debtors to remit and pay (or use tax credits to offset) the Taxes and Fees in the ordinary course of 

business, without regard to whether such obligations accrued or arose before or after the Petition 

Date, all as more fully set forth in the Motion; and upon the First Day Declaration; and this Court 

having jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended 

Standing Order; and that this Court may enter a final order consistent with Article III of the United 

States Constitution; and this Court having found that venue of this proceeding and the Motion in 

this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and this Court having found that 

the Debtors’ notice of the Motion and opportunity for a hearing on the Motion were appropriate 

under the circumstances and no other notice need be provided; and this Court having reviewed the 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are:  PES Holdings, LLC (8157); North Yard Financing, LLC (6284); North Yard GP, LLC (5458); 
North Yard Logistics, L.P. (5952); PES Administrative Services, LLC (3022); PES Logistics GP, LLC (9202); 
PES Logistics Partners, L.P. (1288); PESRM Holdings, LLC (2107); and Philadelphia Energy Solutions Refining 
and Marketing LLC (9574).  The Debtors’ service address is:  1735 Market Street, Philadelphia, Pennsylvania 
19103. 

2  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion. 
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Motion and having heard the statements in support of the relief requested therein at a hearing 

before this Court (the “Hearing”); and this Court having determined that the legal and factual bases 

set forth in the Motion and at the Hearing establish just cause for the relief granted herein; and 

upon all of the proceedings had before this Court; and after due deliberation and sufficient cause 

appearing therefor, it is HEREBY ORDERED THAT: 

1. The Motion is granted on an interim basis as set forth herein. 

2. The final hearing (the “Final Hearing”) on the Motion shall be held on _________, 

2018, at__:__ _.m., prevailing Eastern Time.  Any objections or responses to entry of a final order 

on the Motion shall be filed on or before 4:00 p.m., prevailing Eastern Time, on _________, 2018, 

and shall be served on:  (i) proposed counsel to the Debtors, Kirkland & Ellis LLP, 300 North 

LaSalle Street, Chicago, Illinois 60654, Attn.:  Steven N. Serajeddini and Kirkland & Ellis LLP, 

601 Lexington Avenue, New York, New York 10022, Attn.: Matthew C. Fagen and Ciara Foster; 

(ii) the Office of the United States Trustee for the District of Delaware; (iii) proposed co-counsel 

to the Debtors, Pachulski Stang Ziehl & Jones LLP, 919 North Market Street, 17th Floor, P.O. Box 

8705, Wilmington, Delaware 19899-8705 (Courier 19801), Attn: Laura Davis Jones; (iv)counsel 

to the official committee of unsecured creditors (if any) appointed in these chapter 11 cases; and 

(v) counsel to the DIP Lenders, (A) Davis Polk & Wardwell LLP, 450 Lexington Avenue, New 

York, New York 10017, Attn: Damian S. Schaible and Aryeh E. Falk, and (B) Morris, Nichols, 

Arsht & Tunnell LLP, 1201 North Market Street, 16th Floor, P.O. Box 1347, Wilmington, 

Delaware 19899-1347, Attn: Robert J. Dehney and Andrew R. Remming (collectively, the “Notice 

Parties”).  In the event no objections to entry of the Final Order on the Motion are timely received, 

this Court may enter such Final Order without need for the Final Hearing. 
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3. The Debtors are authorized to remit and pay (or use tax credits to offset) the Taxes 

and Fees that accrued prior to the Petition Date and that will become payable during the pendency 

of these chapter 11 cases, in an aggregate interim amount not to exceed $13.31 million, and remit 

and pay (or use tax credits to offset) Taxes and Fees that arise or accrue in the ordinary course of 

business on a postpetition basis. 

4. Notwithstanding anything contained in the Motion or this Interim Order, any 

payment authorized to be made by the Debtors herein shall be subject to the terms and conditions 

contained in any interim and final order authorizing the use of debtor in possession financing (the 

“DIP Order”), and, to the extent there is any inconsistency between the DIP Order and any action 

taken or proposed to be taken hereunder, the terms of the DIP Order shall control.  

5. Notwithstanding the relief granted in this Interim Order and any actions taken 

pursuant to such relief, nothing in this Interim Order shall be deemed: (a) an admission as to the 

validity of any prepetition claim against a Debtor entity; (b) a waiver of the Debtors’ or any other 

party in interest’s rights to dispute any prepetition claim on any grounds; (c) a promise or 

requirement to pay a prepetition claim; (d) an implication or admission that any particular claim is 

of a type specified or defined in the Motion or any order granting the relief requested by this 

Motion; (e) a request or authorization to assume any prepetition agreement, contract, or lease 

pursuant to section 365 of the Bankruptcy Code; or (f) a waiver of the Debtors’ or any other party 

in interest’s rights under the Bankruptcy Code or any other applicable law. 

6. The banks and financial institutions on which checks were drawn or electronic 

payment requests made in payment of the prepetition obligations approved herein are authorized 

to receive, process, honor, and pay all such checks and electronic payment requests when presented 

for payment, and all such banks and financial institutions are authorized to rely on the Debtors’ 
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designation of any particular check or electronic payment request as approved by this Interim 

Order. 

7. The Debtors are authorized to issue postpetition checks, or to effect postpetition 

fund transfer requests, in replacement of any checks or fund transfer requests that are dishonored 

as a consequence of these chapter 11 cases with respect to prepetition amounts owed in connection 

with any Taxes and Fees.   

8. The contents of the Motion satisfy the requirements of Bankruptcy Rule 6003(b). 

9. Notice of the Motion as provided therein shall be deemed good and sufficient notice 

of such Motion and the requirements of Bankruptcy Rule 6004(a) and the Local Rules are satisfied 

by such notice. 

10. Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Interim 

Order are immediately effective and enforceable upon its entry. 

11. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted in this Interim Order in accordance with the Motion. 

12. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of this Interim Order. 

 
Dated:  __________, 2018  
Wilmington, Delaware UNITED STATES BANKRUPTCY JUDGE 
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Proposed Final Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 )  
In re: ) Chapter 11 
 )  
PES HOLDINGS, LLC, et al.,1 ) Case No. 18-10122 (___) 
 )  
    Debtors. ) (Joint Administration Requested) 
 )  
 ) Re: Docket No. __ 

FINAL ORDER AUTHORIZING THE PAYMENT OF  
CERTAIN PREPETITION AND POSTPETITION TAXES AND FEES 

Upon the motion (the “Motion”)2 of the above-captioned debtors and debtors in possession 

(collectively, the “Debtors”) for entry of a final order (this “Final Order”), authorizing the Debtors 

to remit and pay (or use tax credits to offset) the Taxes and Fees in the ordinary course of business, 

without regard to whether such obligations accrued or arose before or after the Petition Date, all 

as more fully set forth in the Motion; and upon the First Day Declaration; and this Court having 

jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing 

Order; and that this Court may enter a final order consistent with Article III of the United States 

Constitution; and this Court having found that venue of this proceeding and the Motion in this 

district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and this Court having found that the 

Debtors’ notice of the Motion and opportunity for a hearing on the Motion were appropriate under 

the circumstances and no other notice need be provided; and this Court having reviewed the 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are:  PES Holdings, LLC (8157); North Yard Financing, LLC (6284); North Yard GP, LLC (5458); 
North Yard Logistics, L.P. (5952); PES Administrative Services, LLC (3022); PES Logistics GP, LLC (9202); 
PES Logistics Partners, L.P. (1288); PESRM Holdings, LLC (2107); and Philadelphia Energy Solutions Refining 
and Marketing LLC (9574).  The Debtors’ service address is:  1735 Market Street, Philadelphia, Pennsylvania 
19103. 

2  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion. 
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Motion and having heard the statements in support of the relief requested therein at a hearing 

before this Court (the “Hearing”); and this Court having determined that the legal and factual bases 

set forth in the Motion and at the Hearing establish just cause for the relief granted herein; and 

upon all of the proceedings had before this Court; and after due deliberation and sufficient cause 

appearing therefor, it is HEREBY ORDERED THAT: 

1. The Motion is granted on a final basis as set forth herein. 

2. The Debtors are authorized to remit and pay (or use tax credits to offset) the Taxes 

and Fees that accrued prior to the Petition Date and that will become payable during the pendency 

of these chapter 11 cases, in an aggregate amount not to exceed $20.34 million, and remit and pay 

(or use tax credits to offset) Taxes and Fees that arise or accrue in the ordinary course of business 

on a postpetition basis. 

3. Notwithstanding anything contained in the Motion or this Final Order, any payment 

authorized to be made by the Debtors herein shall be subject to the terms and conditions contained 

in any interim and final order authorizing the use of debtor in possession financing 

(the “DIP Order”), and, to the extent there is any inconsistency between the DIP Order and any 

action taken or proposed to be taken hereunder, the terms of the DIP Order shall control. 

4. Notwithstanding the relief granted in this Final Order and any actions taken 

pursuant to such relief, nothing in this Final Order shall be deemed:  (a) an admission as to the 

validity of any prepetition claim against a Debtor entity; (b) a waiver of the Debtors’ or any other 

party in interest’s rights to dispute any prepetition claim on any grounds; (c) a promise or 

requirement to pay a prepetition claim; (d) an implication or admission that any particular claim is 

of a type specified or defined in the Motion or any order granting the relief requested by this 

Motion; (e) a request or authorization to assume any prepetition agreement, contract, or lease 
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pursuant to section 365 of the Bankruptcy Code; or (f) a waiver of the Debtors’ or any other party 

in interest’s rights under the Bankruptcy Code or any other applicable law. 

5. The banks and financial institutions on which checks were drawn or electronic 

payment requests made in payment of the prepetition obligations approved herein are authorized 

to receive, process, honor, and pay all such checks and electronic payment requests when presented 

for payment, and all such banks and financial institutions are authorized to rely on the Debtors’ 

designation of any particular check or electronic payment request as approved by this Final Order. 

6. The Debtors are authorized to issue postpetition checks, or to effect postpetition 

fund transfer requests, in replacement of any checks or fund transfer requests that are dishonored 

as a consequence of these chapter 11 cases with respect to prepetition amounts owed in connection 

with any Taxes and Fees.  

7. Notice of the Motion as provided therein shall be deemed good and sufficient notice 

of such Motion and the requirements of Bankruptcy Rule 6004(a) and the Local Rules are satisfied 

by such notice. 

8. Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Final 

Order are immediately effective and enforceable upon its entry. 

9. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted in this Final Order in accordance with the Motion. 

10. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of this Final Order. 

Dated:  __________, 2018  
Wilmington, Delaware UNITED STATES BANKRUPTCY JUDGE 
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Exhibit C 

Authorities 

Authority Address Type 
Alabama Department of Revenue PO Box 327540 

Montgomery, AL  36132-7540 
Motor Fuel Taxes 
Environmental and Business Fees  

Colorado Department of Revenue 
Services 

Denver, CO  80261-0013 Sales Taxes 

Comptroller of Maryland Revenue Administration Division 
110 Carroll Street 
Annapolis, MA  21411-0001 

Income and Withholding Taxes 

Comptroller of Maryland Revenue Administration Division 
PO Box 2191 
Annapolis, MD  21404-2191 

Motor Fuel Taxes 

Delaware Motor Fuel Tax 
Administration 

PO Drawer E 
Dover, DE  19903-1565 

Motor Fuel Taxes  
 

Delaware Division of Revenue Carvel State Office Building 
820 North French Street 
Wilmington, DE 19801, DE  19801 

Motor Fuel Taxes 
Sales Taxes 

Department of the Treasury Internal Revenue Service 
Cincinnati, OH  45999-0009 

Motor Fuel Taxes 

Department of the Treasury Internal Revenue Service 
Attn: Excise Unit 
Cincinnati, OH  45999-0009 

Motor Fuel Taxes 

Department of the Treasury - 
Internal Revenue Service 

Cincinnati, OH  45999-0012 Income and Withholding Taxes 

Georgia Department of Revenue Motor Fuel Tax Unit 
PO Box 105088 
Atlanta, GA  30348-5088 

Motor Fuel Tax 

Georgia Department of Revenue Sales and Use Tax 
PO Box 105408 
Atlanta, GA  30348-5408 

Sales Taxes 

Louisiana Department of Revenue PO Box 201 
Baton Rouge, LA  70821-0201 

Motor Fuel Taxes 
Sales Taxes 

Maryland Oil Fund PO Box 1417 
Baltimore, MD  21203-1417 

Motor Fuel Taxes 

Massachusetts Department of 
Revenue 

Underground Storage Tank 
PO Box 9563 
Boston, MA  02114-9563 

Motor Fuel Taxes 
Sales Taxes 

Mississippi Department of 
Revenue 

PO Box 960 
Jackson, MS  39205-0960 

Sales Taxes 
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Authority Address Type 
National Oilheat Research 
Alliance 

PO Box 826136 
Philadelphia, PA  19182-6136 

Motor Fuel Taxes 

New York City Department of 
Finance 

PO Box 570 
Kingston, NY  12402-5070 

Income and Withholding Taxes 

New York State Filing Fee State Processing Center 
PO Box 15150 
Albany, NY  12212-5150 

Income and Withholding Taxes  

New York State Partnership 
Return 

State Processing Center  
PO Box 4149 
Binghamton , NY  13902-4149 

Income and Withholding Taxes 

North Dakota Office of State Tax Commissioner 
PO Box 5623 
Bismarck , ND  58506-5623 

Sales Taxes 

New York State Corporation Tax PO Box 15181 
Albany, NY  12212-5181 

Income and Withholding Taxes 

New York State Tax Department PO Box 1833 
Albany, NY  12201-1833 

Motor Fuel Taxes 
Sales Taxes 

Ohio Department of Taxation PO Box 530 
Columbus, OH  43216-0530 

Motor Fuel Taxes 
Sales Taxes 

Oklahoma Tax Commission PO Box 26850 
Oklahoma City, OK   73126-0850 

Sales Taxes 

Pennsylvania Department of 
Revenue 

Bureau of Individual Taxes 
PO Box 280502 
Harrisburg, PA  17128-0502 

Income and Withholding Taxes 

Philadelphia Department of 
Revenue 

Attn: Noreen Skirkie 
Municipal Services Bldg., Room 400, 
1401 JFK Blvd. 
Philadelphia, PA  19102 

Income and Withholding Taxes 

Propane Education and Research 
Council 

PO Box 826112 
Philadelphia, PA  19182-6112 

Motor Fuel Taxes 

South Carolina Department of 
Revenue 

Motor Fuel 
PO Box 125 
Columbia, SC  29214-0139 

Motor Fuel Taxes 

State of Connecticut Department of Revenue Services 
PO Box 5031 
Hartford, CT  06102-5031 

Motor Fuel Taxes 
Sales Taxes  

State of Florida Florida Department of Revenue 
5050 W. Tennessee Street 
Tallahassee, FL  32399-0165 

Motor Fuel Taxes 
Environmental and Business Fees 

State of New Jersey Revenue Processing Center 
PO Box 243 
Trenton, NJ  08646-0243 

Motor Fuel Taxes 
Sales Taxes 
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Authority Address Type 
State of New Jersey Division of Taxation - Excise Tax, 

Revenue Processing Center 
PO Box 265 
Trenton, NJ  08646-0265 

Motor Fuel Taxes 
Sales Taxes 

State of New Jersey CBT 
PO Box 666 
Trenton, NJ  08646-0666 

Income and Withholding Taxes 

State of Pennsylvania Bureau of Motor and 
Alternative Fuel Taxes 
PO Box 280646 
Harrisburg , PA   17128-0646 

Motor Fuel Taxes 
Sales Taxes 
 

State of Texas Comptroller of Public Accounts 
P.O. Box 149357 
Austin, TX  78714-9357 

Motor Fuel Taxes 
Sales Taxes 

State of Virginia Department of 
Taxation 

Virginia Tax 
Office of Customer Services 
P.O. Box 1115 
Richmond, VA  23218-1115 

Sales Taxes 

State of Wyoming 
Department of Revenue 

Excise Tax Division 
Administrative Office 
122 West 25th Street 
Cheyenne, WY  8202-0110 

Sales Taxes 

Tennessee Department of Revenue Andrew Jackson State Office Building 
500 Deaderick St. 
Nashville, TN 37242 

Sales Taxes 

Texas Comptroller Comptroller of Public Accounts 
PO Box 149348 
Austin, TX  78714-9348 

Income and Withholding Taxes 

West Virginia State Tax 
Department 

PO Box 11425 
Charleston, WV  25339 

Motor Fuel Taxes 
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