
 

   
KE 50068506 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 §  
In re: § Chapter 11 
 §  
PES HOLDINGS, LLC, et al.,1 § Case No. 18-10122 (___) 
 §  
    Debtors. § (Joint Administration Requested) 
 §  

DEBTORS’ MOTION FOR ENTRY OF AN ORDER 
(I) AUTHORIZING THE DEBTORS TO PAY CERTAIN PREPETITION CLAIMS IN 
THE ORDINARY COURSE OF BUSINESS AND (II) GRANTING RELATED RELIEF 

The above-captioned debtors and debtors in possession (collectively, the “Debtors”)2 

respectfully state the following in support of this motion (this “Motion”). 

Preliminary Statement 

1. As described more fully in the First Day Declaration, the Debtors commenced these 

chapter 11 cases with a restructuring support agreement (the “RSA”) signed by nearly their entire 

capital structure, including holders of 100% in amount of Term Loan A Claims and holders of 

approximately 91% in amount of Term Loan B Claims, and the non-Debtor Parent Parties, and a 

prepackaged chapter 11 plan (the “Plan”) that has been approved by holders of 100% in amount 

of Term Loan A Claims and Term Loan B Claims.  

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are:  PES Holdings, LLC (8157); North Yard Financing, LLC (6284); North Yard GP, LLC (5458); 
North Yard Logistics, L.P. (5952); PES Administrative Services, LLC (3022); PES Logistics GP, LLC (9202); 
PES Logistics Partners, L.P. (1288); PESRM Holdings, LLC (2107); and Philadelphia Energy Solutions Refining 
and Marketing LLC (9574).  The Debtors’ service address is:  1735 Market Street, Philadelphia, Pennsylvania 
19103. 

2  A detailed description of the Debtors and their businesses, and the facts and circumstances supporting this Motion 
and the Debtors’ chapter 11 cases, are set forth in greater detail in the Declaration of Gregory Gatta, Chief 
Executive Officer of PES Holdings, LLC, in Support of Chapter 11 Petitions and First Day Motions (the “First 
Day Declaration”), filed contemporaneously with the Debtors’ voluntary petitions for relief filed under chapter 11 
of title 11 of the United States Code (the “Bankruptcy Code”), on January 21, 2018 (the “Petition Date”). 
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2. In the ordinary course of business, the Debtors have incurred liabilities giving rise 

to certain prepetition claims (the “Accounts Payable Claims”).  The Debtors estimate that, as of 

the Petition Date, there are approximately $82.7 million of accrued and unpaid Accounts Payable 

Claims. 

3. The ultimate goal of the Debtors’ chapter 11 cases is to restructure the Debtors’ 

balance sheet without interruption to their ongoing business operations. Accordingly, it is 

important that the Debtors maintain positive relationships with the creditors that are essential to 

their business operations throughout the course of these chapter 11 cases and honor their 

commitments to pay the Accounts Payable Claims in the ordinary course.  

4. The Debtors negotiated the terms of the Plan with this goal in mind.  Under the 

Plan, the legal, equitable, and contractual rights of all creditors, other than the Term Loan A 

Creditors and Term Loan B Creditors, are unimpaired to avoid disruption to the normal operations 

of the Debtors’ businesses.  Accordingly, the relief requested in this Motion furthers the Debtors’ 

restructuring goals to maximize the value of their estates in accordance with the Plan by limiting 

the disruption of the commencement of these chapter 11 cases to the Debtors’ businesses. 

Therefore, the Debtors seek authority, but not direction, to pay amounts owed on account of the 

Accounts Payable Claims as they come due in the ordinary course of business. In light of the 

prepackaged nature of these chapter 11 cases, the unimpaired treatment of General Unsecured 

Claims under the Plan, and the overwhelming support of the Debtors’ secured creditors for the 

Plan, the Debtors believe that the request for this relief is appropriate. 
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The Accounts Payable Claims3   

5. The following table contains descriptions of the Accounts Payable Claims and the 

Debtors’ estimate of the net amounts of the Accounts Payable Claims accrued as of the Petition 

Date. 

Category Description 

Approximate 
Amount Accrued 
as of Petition Date 

Logistics Vendors relating to the transportation of crude and/or 
refined product to and from the refinery.  These vendors 
provide transportation of crude and/or refined product 
by ship, pipeline, rail, etc., as well as provide storage, 
customs services, and brokerage/trading and marketing 
services.  
 

$26.3 million 

Refinery Expenses Suppliers, service providers, and vendors relating to 
refinery operations.  These vendors include machinery 
lessors, equipment and supplies providers, parts and 
service providers, contractors, and other industrial 
services providers.  
 

$27.6 million 

Capital 
Expenditures 

Suppliers, service providers, and vendors relating to 
refinery maintenance and construction.  These vendors 
include engineering services providers, equipment and 
supplies providers, construction services, contractors, 
and other industrial services. 
 

$19.6 million 

Raw Materials Vendors relating to the purchase of refined products 
and crude from suppliers outside of the Debtors’ 
intermediation arrangement.  These vendors provide 
products and chemicals, including ethanol and butane, 
used in the production of refined products sold by the 
refinery.  
 

$4.3 million 

RSG&A and 
Payroll & Benefits 

General corporate expenses including office rent, 
professional fees for ordinary course professionals not 
employed in the Debtors’ chapter 11 cases, employee 
related expenses, marketing, information technology, 
general operations and human resources services, labor 

$3.5 million 

                                                 
3  The majority of the Debtors’ purchases for materials, including crude oil, are subject to third-party intermediation 

or hedging arrangements.  Therefore, the amounts requested herein represent a small portion of the Debtors’ 
overall purchases.  
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Category Description 

Approximate 
Amount Accrued 
as of Petition Date 

relations and recruiting services, accounting, audit, tax, 
and other financial services. 
 

Natural Gas & 
Electric 

Vendors relating to the purchase of natural gas & 
electricity for purposes of running the refinery. 

$1.4 million 

Total  $82.7 million 
 

Relief Requested 

6. The Debtors seek entry of an order, substantially in the form attached hereto as 

Exhibit A (the “Order”), (a) authorizing, but not directing, the Debtors to pay in the ordinary 

course of business all Accounts Payable Claims of certain (i) general unsecured creditors and 

(ii) creditors whose Accounts Payable Claims may give rise to liens under certain state and federal 

laws, that are not Debtors or “affiliates” (as such term is defined in section 101(2) of the 

Bankruptcy Code) of the Debtors (the foregoing (i) and (ii) together, the “Creditors”); and 

(b) granting related relief.  As of the Petition Date, the Debtors estimate that there are 

approximately $82.7 million of accrued and unpaid Accounts Payable Claims. 

7. Additionally, the Debtors seek that the Order:  (a) provide that if a Creditor is 

subject to a prepetition contract or typical course of dealing with the Debtors (the terms of such 

arrangement, the “Customary Terms”), the Debtors are authorized, but not directed, to condition 

payment of Accounts Payable Claims on a Creditor’s maintenance or application, as applicable, 

of terms during the pendency of these chapter 11 cases that are at least as favorable to the Debtors 

as the Customary Terms; and (b) require that if a Creditor, after receiving a payment under the 

Order, ceases to provide terms that are at least as favorable as the Customary Terms, then the 

Debtors may, in their sole discretion, deem such payment to apply instead to any postpetition 
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amount that may be owing to such Creditor or treat such payment as an avoidable postpetition 

transfer of property. 

Jurisdiction and Venue 

8. The United States Bankruptcy Court for the District of Delaware (the “Court”) has 

jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing 

Order of Reference from the United States District Court for the District of Delaware, dated 

February 29, 2012 (the “Amended Standing Order”).  The Debtors confirm their consent, pursuant 

to rule 7008 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) and rule 

9013-1(f) of the Local Rules of Bankruptcy Practice and Procedure of the United States 

Bankruptcy Court for the District of Delaware (the “Local Rules”), to the entry of a final order by 

the Court in connection with this Motion to the extent that it is later determined that the Court, 

absent consent of the parties, cannot enter final orders or judgments in connection herewith 

consistent with Article III of the United States Constitution. 

9. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

10. The bases for the relief requested herein are sections 105(a), 362(b), 363(b), and 

503(b)(9) of the Bankruptcy Code, Bankruptcy Rules 6003 and 6004, and Local Rule 9013-1(m). 

Basis for Relief 

11. Courts regularly authorize payments of the kind contemplated herein where a 

debtor’s proposed prepackaged plan of reorganization provides a 100% recovery for general 

unsecured claims, payment of such claims is necessary to the continued viability of the debtors’ 

business, and/or such claims give rise to an administrative or secured claim, because such 

payments affect only when—not whether or how much—such creditors will be paid in the chapter 

11 case.  See, e.g., In re EveryWare Global, Inc., No. 15-10743 (LSS) (Bankr. D. Del. Apr. 22, 

2015); In re Dolan Co., No. 14-10614 (BLS) (Bankr. D. Del. Mar. 25, 2014); In re Sorenson 
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Commc’ns, Inc., No. 14-10454 (BLS) (Bankr. D. Del. Mar. 4, 2014); In re Physiotherapy 

Holdings, Inc., No. 13-12965 (KG) (Bankr. D. Del. Dec. 6, 2013); In re Gatehouse Media, Inc., 

No. 13-12503 (MFW) (Bankr. D. Del. Sept. 30, 2013).4   

12. Under the terms of the Debtors’ prepackaged chapter 11 plan of reorganization (the 

“Plan”), the Debtors will pay all Accounts Payable Claims in full in the ordinary course of 

business.  Therefore, the relief requested herein will only affect the timing of payment, not whether 

such payments will ultimately be made to creditors.  Additionally, in many instances, the 

arrangements giving rise to the Accounts Payable Claims are critical to the Debtors’ ability to 

continue their operations on an uninterrupted basis or otherwise give rise to an administrative or 

secured claim.  Accordingly, for the reasons set forth more fully below, the Court should grant the 

relief requested herein. 

I. Payment of the Accounts Payable Claims Is Warranted Under 363(b)(1) of the 
Bankruptcy Code. 

13. Section 363(b) of the Bankruptcy Code provides, in relevant part, that “[t]he 

[debtor], after notice and a hearing, may use, sell, or lease, other than in the ordinary course of 

business, property of the estate.”  11 U.S.C. § 363(b)(1).  Under section 363(b) of the Bankruptcy 

Code, courts require only that the debtor “show that a sound business purpose justifies such 

actions.” In re Montgomery Ward Holding Corp., 242 B.R. 147, 153 (D. Del. 1999) (internal 

citations omitted); see also In re Phx. Steel Corp., 82 B.R. 334, 335–36 (Bankr. D. Del. 1987); see 

also In re Lionel Corp., 722 F.2d 1063, 1071 (2d Cir. 1983); In re Adelphia Commc’ns Corp., No. 

02-41729, 2003 WL 22316543, at *31 (Bankr. S.D.N.Y. Mar. 4, 2003).  Moreover, “[w]here the 

debtor articulates a reasonable basis for its business decisions (as distinct from a decision made 

                                                 
4  Because of the voluminous nature of the orders cited herein, such orders have not been attached to this Motion.  

Copies of these orders are available upon request of the Debtors’ proposed counsel. 
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arbitrarily or capriciously), courts will generally not entertain objections to the debtor’s conduct.”  

In re Johns-Manville Corp., 60 B.R. 612, 616 (Bankr. S.D.N.Y. 1986) (citation omitted); see also 

In re Tower Air, Inc., 416 F.3d 229, 238 (3d Cir. 2005) (stating that “[o]vercoming the 

presumptions of the business judgment rule on the merits is a near-Herculean task”). 

14. The Debtors respectfully submit that the relief requested herein is in the best interest 

of their estates, creditors, and other parties in interest.  A significant portion of the Accounts 

Payable Claims are held by vendors that provide the Debtors goods and services necessary to run 

their business.  In many cases, including where a Creditor may itself be facing financial hardship 

or where a Creditor may be able to easily transition their business to competitors of the Debtors, 

the Debtors’ failure to pay Accounts Payable Claims may result in Creditors stopping work for, or 

deliveries to, the Debtors, which may severely disrupt the Debtors’ businesses.   

15. That disruption may occur before the Debtors would be able to successfully bring 

an action to compel performance or otherwise enforce the automatic stay.  Also, the Debtors 

interact with the Creditors pursuant to a variety of arrangements, including arrangements that may 

not be executory in nature.  The counterparty of such an arrangement may not agree to continue to 

do business with the Debtors unless paid on account of prepetition amounts due from the Debtors 

and would be under no obligation to do so. 

16. Just as importantly, the relief requested herein potentially goes to the timing of 

payment, not whether such payments will ultimately be made to Creditors under the Plan.  As 

stated above, the Debtors will pay the Accounts Payable Claims, as well as all other allowed 

obligations to general unsecured creditors, in full in the ordinary course of business under the Plan.  

Accordingly, the relief requested herein avoids unnecessary harm to the enterprise by expediting 

distributions to holders of Accounts Payable Claims that otherwise may be made at a later date 
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under the Plan.  Indeed, the Debtors believe that delaying payment of Accounts Payable Claims 

beyond normal practices could damage their going concern value by undermining the “business as 

usual” message that serves as a cornerstone to these chapter 11 cases.  Moreover, the ability to 

continue making ordinary course payments to the Debtors’ day-to-day creditors was a key 

component of the Debtors’ prepetition negotiations.  The Debtors believe that the relief requested 

herein, in light of the prepackaged nature of these chapter 11 cases, is necessary to avoid 

unnecessary disruption to their businesses and ensure a timely restructuring process.   

II. Payment of the Accounts Payable Claims Is Warranted Under the Doctrine of 
Necessity. 

17. Section 105(a) of the Bankruptcy Code, which codifies the inherent equitable 

powers of the Court, empowers the Court to “issue any order, process, or judgment that is 

necessary or appropriate to carry out the provisions of this title.”  The Court may use its power 

under section 105(a) of the Bankruptcy Code to authorize payment of the Accounts Payable Claims 

under the “necessity of payment” rule (also referred to as the “doctrine of necessity”).  See, e.g., 

In re NVR L.P., 147 B.R. 126, 127-28 (Bankr. E.D. Va. 1992).   

18. The United States Court of Appeals for the Third Circuit recognized the “necessity 

of payment” doctrine in In re Lehigh & New England Railway Co., 657 F.2d 570, 581 (3d Cir. 

1981).  The Third Circuit held that a court could authorize the payment of prepetition claims if 

such payment was essential to the continued operation of the debtor.  Id. (stating that courts may 

authorize payment of prepetition claims when there “is the possibility that the creditor will employ 

an immediate economic sanction, failing such payment”); see also In re Penn Cent. Transp. Co., 

467 F.2d 100, 102 n.1 (3d Cir. 1972) (holding that necessity of payment doctrine permits 

“immediate payment of claims of creditors where those creditors will not supply services or 

material essential to the conduct of the business until their pre-reorganization claims have been 
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paid”); In re Motor Coach Indus. Int’l, Inc., No. 08-12136 (BLS), 2009 WL 330993, at *3 (D. Del. 

Feb. 10, 2009) (denying stay pending appeal on grounds that there is no serious basis to challenge 

doctrine of necessity in Third Circuit); In re Just for Feet, Inc., 242 B.R. 821, 824–26 (D. Del. 

1999) (noting that the Third Circuit permits debtors to pay prepetition claims that are essential to 

continued operation of business). 

19. The necessity of payment doctrine is designed to foster a debtor’s rehabilitation, 

which courts have recognized is “the paramount policy and goal of Chapter 11.”  In re Ionosphere 

Clubs, Inc., 98 B.R. 174, 176 (Bankr. S.D.N.Y. 1989); see also In re Adams Apple, Inc., 829 F.2d 

1484, 1490 (9th Cir. 1987) (recognizing that allowance of “unequal treatment of pre-petition debts 

when necessary for rehabilitation” is appropriate); In re CoServ, L.L.C., 273 B.R. 487, 497 (Bankr. 

N.D. Tex. 2002) (“[I]t is only logical that the bankruptcy court be able to use § 105(a) of the 

Bankruptcy Code to authorize satisfaction of the prepetition claim in aid of preservation or 

enhancement of the estate.”); In re Just for Feet, Inc., 242 B.R. at 824–25 (holding that section 

105(a) of the Bankruptcy Code “provides a statutory basis for payment of pre-petition claims” 

under the doctrine of necessity). 

20. Payment of the Accounts Payable Claims is warranted under the doctrine of 

necessity.  The goods and services the Creditors provide to the Debtors are absolutely necessary 

for the Debtors to conduct their business in the ordinary course.  The Debtors cannot rely on 

bringing a motion to compel a Creditor to adequately address potential holdups as its sole means 

of ensuring uninterrupted supply of goods and services.  Having the authority to pay the Accounts 

Payable Claims will greatly assist the Debtors in ensuring a smooth transition into chapter 11 and 

keep a clear path to consummate the Plan. 
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III. Payment of the Accounts Payable Claims that are Administrative Expense Claims Is 
Warranted. 

21. Certain Accounts Payable Claims in an aggregate amount of approximately 

$9.0 million, or approximately 11 percent of the gross Accounts Payable Claims, relate to goods 

delivered to the Debtors within the 20 days prior to the Petition Date.  Section 503(b)(9) of the 

Bankruptcy Code provides that such Accounts Payable Claims are administrative expense claims 

against the applicable Debtor’s estate.  The Debtors, therefore, are required to pay such Accounts 

Payable Claims in full to confirm a plan of reorganization.  See 11 U.S.C. 

§ 1129(a)(9)(A) (requiring payment in full of claims entitled to priority).  The Plan provides for 

payment in full of administrative expense claims in the ordinary course of business or, otherwise, 

on the effective date of the Plan, or as soon as practicable thereafter.  Accordingly, payment of the 

Accounts Payable Claims pursuant to the Order that are entitled to administrative priority will only 

change the timing of the payment of such Accounts Payable Claims, not the amounts.  Thus, 

allowing the relief requested herein with respect to the Accounts Payable Claims will not 

materially prejudice any parties in interest. 

IV. Payment of Accounts Payable Claims Supported by Liens Is Warranted. 

22. Certain Accounts Payable Claims in an aggregate amount of approximately 

$46 million,5 or approximately 56 percent of the gross Accounts Payable Claims, are held by 

Creditors that may be able to assert (a) mechanics’ or materialmens’ lien claims or (b) other 

possessory lien claims against certain of the Debtors’ assets under certain state and federal laws.6  

                                                 
5  As of the Petition Date, the Debtors are unaware of any liens that have been asserted by any Creditor on account 

of such Accounts Payable Claims.  

6  For example, section 7-307 of the Uniform Commercial Code provides, in pertinent part, that a “carrier has alien  
on the goods covered by a bill of lading or on the proceeds thereof in its possession for charges after the date of 
the carrier’s receipt of the goods for storage or transportation, including demurrage and terminal charges, and for 
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In addition, under the Plan, Accounts Payable Claims are secured, unimpaired claims to the extent 

such Accounts Payable Claims are supported by valid liens.  Moreover, under section 363(e) of 

the Bankruptcy Code, certain Creditors with liens may be entitled to adequate protection of their 

liens, the enforcement of which may impose additional costs on the Debtors’ estates.  Considering 

that Creditors with liens will be unimpaired under the Plan, to avoid any unnecessary costs to the 

Debtors’ estates, and for reasons previously stated regarding avoiding disruption to the Debtors’ 

operations, the Debtors’ payment of the Accounts Payable Claims supported by liens is an exercise 

of the Debtors’ sound business judgment.  See, e.g., Physiotherapy Holdings, No. 13-2965 (KG) 

(Bankr. D. Del. Dec. 6, 2013) (authorizing payment of claims supported by liens).  As such, 

approximately 67 percent of the gross Accounts Payable Claims are supported by administrative 

expense and/or valid lien claims. 

Processing of Checks and Electronic Fund Transfers Should Be Authorized 

23. The Debtors have sufficient funds to pay the amounts described in this Motion in 

the ordinary course of business by virtue of expected cash flows from ongoing business operations 

and anticipated access to cash collateral.  In addition, under the Debtors’ existing cash management 

system, the Debtors can readily identify checks or wire transfer requests as relating to an authorized 

payment in respect of the Accounts Payable Claims.  Accordingly, the Debtors believe that checks 

or wire transfer requests, other than those relating to authorized payments, will not be honored 

inadvertently.  Therefore, the Debtors respectfully request that the Court authorize all applicable 

financial institutions, when requested by the Debtors, to receive, process, honor, and pay any and 

all checks or wire transfer requests in respect of the relief requested in this Motion. 

                                                 
expenses necessary for preservation of the goods incident to their transportation or reasonably incurred in their 
sale pursuant to law.”  See U.C.C. § 7-307(a) (2005). 
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The Requirements of Bankruptcy Rule 6003 Are Satisfied 

24. Bankruptcy Rule 6003 empowers a court to grant relief within the first 21 days after 

the commencement of a chapter 11 case “to the extent that relief is necessary to avoid immediate 

and irreparable harm.”  As described above, the relief is necessary to avoid the immediate and 

irreparable harm that would result from a shutdown of the Debtors’ business operations.  Failure 

to receive such authorization and other relief during the first 21 days of these chapter 11 cases 

would severely disrupt the Debtors’ operations at this critical juncture.  Accordingly, the Debtors 

submit that they have satisfied the “immediate and irreparable harm” standard of Bankruptcy Rule 

6003 to support granting the relief requested herein. 

Reservation of Rights 

25. Nothing contained herein is intended or shall be construed as:  (a) an admission as 

to the validity of any prepetition claim against a Debtor entity; (b) a waiver of the Debtors’ or any 

other party in interest’s rights to dispute any prepetition claim on any grounds; (c) a promise or 

requirement to pay a prepetition claim; (d) an implication or admission that any particular claim is 

of a type specified or defined in this Motion or any order granting the relief requested by this 

Motion; (e) a request or authorization to assume any prepetition agreement, contract, or lease 

pursuant to section 365 of the Bankruptcy Code; or (f) a waiver of the Debtors’ or any other party 

in interest’s rights under the Bankruptcy Code or any other applicable law. 

Waiver of Bankruptcy Rule 6004(a) and 6004(h) 

26. To implement the foregoing successfully, the Debtors seek a waiver of the notice 

requirements under Bankruptcy Rule 6004(a) and the 14-day stay of an order authorizing the use, 

sale, or lease of property under Bankruptcy Rule 6004(h). 
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Notice 

27. The Debtors will provide notice of this Motion to:  (a) the Office of the U.S. Trustee 

for the District of Delaware; (b) the holders of the 50 largest unsecured claims against the Debtors 

(on a consolidated basis); (c) counsel to the DIP Agent; (d) counsel to the DIP Lenders; (e) counsel 

to the Refining ABL Agent; (f) counsel to the Refining TLB Agent; (g) counsel to the Logistics 

Agent; (h) counsel to Merrill Lynch Commodities, Inc.; (i) counsel to BTO Commodities, L.P. and 

PES Inventory Company, LLC; (j) the Internal Revenue Service; (k) all parties known by the 

Debtors to hold or assert a lien on any asset of any Debtor; (l) all relevant state taxing authorities; 

(m) all of the Debtors’ landlords, and owners and/or operators of premises at which any of the 

Debtors’ inventory and/or equipment is located; and (n) any party that has requested notice 

pursuant to Bankruptcy Rule 2002.  As this Motion is seeking “first day” relief, within two 

business days of the hearing on this Motion, the Debtors will serve copies of this Motion and any 

order entered in respect to this Motion as required by Local Rule 9013-1(m).  The Debtors submit 

that, in light of the nature of the relief requested, no other or further notice need be given. 

No Prior Request 

28. No prior motion for the relief requested herein has been made to this or any other 

court. 
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WHEREFORE, the Debtors respectfully request that the Court enter the Order, granting 

the relief requested herein and such other relief as the Court deems appropriate under the 

circumstances. 

Dated: January 22, 2018  /s/ Laura Davis Jones 
Wilmington, Delaware Laura Davis Jones (DE Bar No. 2436) 
 Timothy P. Cairns (DE Bar No. 4228) 
 Peter J. Keane (DE Bar No. 5503) 
 PACHULSKI STANG ZIEHL & JONES LLP 
 919 North Market Street, 17th Floor 
 P.O. Box 8705 
 Wilmington, Delaware 19899-8705 (Courier 19801) 
 Telephone: (302) 652-4100 
 Facsimile: (302) 652-4400 
 Email:  ljones@pszjlaw.com 
 tcairns@pszjlaw.com 
 pkeane@pszjlaw.com 
 - and - 
 James H.M. Sprayregen, P.C. 
 Steven N. Serajeddini (pro hac vice admission pending) 
 KIRKLAND & ELLIS LLP 
 KIRKLAND & ELLIS INTERNATIONAL LLP 
 300 North LaSalle Street 
 Chicago, Illinois 60654 
 Telephone: (312) 862-2000 
 Facsimile: (312) 862-2200 
 Email:  james.sprayregen@kirkland.com 
   steven.serajeddini@kirkland.com 
 - and - 
 Edward O. Sassower, P.C. (pro hac vice admission pending) 

Matthew C. Fagen (pro hac vice admission pending) 
KIRKLAND & ELLIS LLP 
KIRKLAND & ELLIS INTERNATIONAL LLP 
601 Lexington Avenue 
New York, New York 10022 
Telephone: (212) 446-4800 
Facsimile: (212) 446-4900 

 Email:  edward.sassower@kirkland.com 
   matthew.fagen@kirkland.com 

  
 Proposed Co-Counsel to the Debtors and Debtors in Possession 
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Exhibit A 

Proposed Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 §  
In re: § Chapter 11 
 §  
PES HOLDINGS, LLC, et al.,1 § Case No. 18-10122 (___) 
 §  
    Debtors. § (Joint Administration Requested) 
 §  
 § Re: Docket No. __ 

ORDER (I) AUTHORIZING THE DEBTORS TO  
PAY CERTAIN PREPETITION CLAIMS IN THE ORDINARY  

COURSE OF BUSINESS AND (II) GRANTING RELATED RELIEF 

Upon the motion (the “Motion”)2 of the above-captioned debtors and debtors in possession 

(collectively, the “Debtors”) for entry of an order (this “Order”), (a) authorizing, but not directing, 

the Debtors to pay in the ordinary course of business allowed prepetition claims (collectively, 

the “Accounts Payable Claims”) of (i) general unsecured creditors and (ii) creditors whose 

Accounts Payable Claims may give rise to liens under certain state and federal laws, that are not 

Debtors or “affiliates” (as such term is defined in section 101(2) of the Bankruptcy Code) of the 

Debtors (collectively, the “Creditors”), and (b) granting related relief, all as more fully set forth in 

the Motion; and upon the First Day Declaration; and this Court having jurisdiction over this matter 

pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order; and that this Court may 

enter a final order consistent with Article III of the United States Constitution; and this Court 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are:  PES Holdings, LLC (8157); North Yard Financing, LLC (6284); North Yard GP, LLC (5458); 
North Yard Logistics, L.P. (5952); PES Administrative Services, LLC (3022); PES Logistics GP, LLC (9202); 
PES Logistics Partners, L.P. (1288); PESRM Holdings, LLC (2107); and Philadelphia Energy Solutions Refining 
and Marketing LLC (9574).  The Debtors’ service address is:  1735 Market Street, Philadelphia, Pennsylvania 
19103. 

2  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion. 
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having found that venue of this proceeding and the Motion in this district is proper pursuant to 28 

U.S.C. §§ 1408 and 1409; and this Court having found that the Debtors’ notice of the Motion and 

opportunity for a hearing on the Motion were appropriate under the circumstances and no other 

notice need be provided; and this Court having reviewed the Motion and having heard the 

statements in support of the relief requested therein at a hearing before this Court (the “Hearing”); 

and this Court having determined that the legal and factual bases set forth in the Motion and at the 

Hearing establish just cause for the relief granted herein; and upon all of the proceedings had 

before this Court; and after due deliberation and sufficient cause appearing therefor, it is HEREBY 

ORDERED THAT: 

1. The Motion is granted as set forth herein. 

2. The Debtors are authorized, but not directed, to pay prepetition amounts owed to 

Creditors, up to $82.7 million, on account of the Accounts Payable Claims, in their discretion in 

the ordinary course of business.  

3. The Debtors are authorized, but not directed, to condition payment of an Accounts 

Payable Claim on a Creditor’s maintenance or application of terms that are at least as favorable as 

the Customary Terms applicable to such creditor.  

4. If a Creditor, after receiving payment on account of an Accounts Payable Claim, 

ceases to provide Customary Terms or otherwise fails to perform under a contract with a Debtor, 

the applicable Debtor may exercise any and all rights to seek recovery of the sums paid, including 

to deem such payment to apply instead to any postpetition amount that may be owing to such 

Creditor or treat such payment as an avoidable postpetition transfer of property. 

5. Notwithstanding anything contained in the Motion or this Order, any payment 

authorized to be made by the Debtors herein shall be subject to the terms and conditions contained 
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in any interim and final order authorizing the use of debtor in possession financing (the “DIP 

Order”), and to the extent there is any inconsistency between the DIP Order and any action taken 

or proposed to be taken hereunder, the terms of the DIP Order shall control. 

6. Notwithstanding the relief granted in this Order and any actions taken pursuant to 

such relief, nothing in this Order shall be deemed: (a) an admission as to the validity of any 

prepetition claim against a Debtor entity; (b) a waiver of the Debtors’ or any other party in 

interest’s rights to dispute any prepetition claim on any grounds; (c) a promise or requirement to 

pay a prepetition claim; (d) an implication or admission that any particular claim is of a type 

specified or defined in the Motion or any order granting the relief requested by this Motion; (e) a 

request or authorization to assume any prepetition agreement, contract, or lease pursuant to section 

365 of the Bankruptcy Code; or (f) a waiver of the Debtors’ or any other party in interest’s rights 

under the Bankruptcy Code or any other applicable law. 

7. The banks and financial institutions on which checks were drawn or electronic 

payment requests made in payment of the prepetition obligations approved herein are authorized 

to receive, process, honor, and pay all such checks and electronic payment requests when presented 

for payment, and all such banks and financial institutions are authorized to rely on the Debtors’ 

designation of any particular check or electronic payment request as approved by this Order. 

8. The Debtors are authorized to issue postpetition checks, or to effect postpetition 

fund transfer requests, in replacement of any checks or fund transfer requests that are dishonored 

as a consequence of these chapter 11 cases with respect to prepetition amounts owed in connection 

with any Accounts Payable Claims. 

9. The contents of the Motion satisfy the requirements of Bankruptcy Rule 6003(b).  
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10. Notice of the Motion as provided therein shall be deemed good and sufficient notice 

of such Motion and the requirements of Bankruptcy Rule 6004(a) and the Local Rules are satisfied 

by such notice. 

11. Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Order 

are immediately effective and enforceable upon its entry. 

12. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted in this Order in accordance with the Motion. 

13. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of this Order. 

Dated:  __________, 2018  
Wilmington, Delaware UNITED STATES BANKRUPTCY JUDGE 
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