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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 §  
In re: § Chapter 11 
 §  
PES HOLDINGS, LLC, et al.,1 § Case No. 18-10122 (KG) 
 §  
    Debtors. § (Joint Administration Requested) 
 §  

REFINING DEBTORS’ MOTION  
FOR ENTRY OF INTERIM AND FINAL  

ORDERS (I) AUTHORIZING CONTINUATION OF  
THE INTERMEDIATION CONTRACTS, (II) AUTHORIZING THE  

REFINING DEBTORS TO ENTER INTO AND PERFORM POSTPETITION  
INTERMEDIATION TRANSACTIONS, (III) PROVIDING SUPERPRIORITY  

ADMINISTRATIVE EXPENSE STATUS IN RESPECT OF INTERMEDIATION  
TRANSACTIONS, (IV) PROVIDING FIRST PRIORITY LIENS IN RESPECT OF  

SECURED INTERMEDIATION CONTRACTS, (V) MODIFYING THE AUTOMATIC 
STAY, (VI) SETTING A FINAL HEARING, AND (VII) GRANTING RELATED RELIEF 

The above-captioned debtor Philadelphia Energy Solutions Refining and Marketing, LLC 

(“Refining” or “PESRM”) and Refining’s subsidiary, PES Administrative Services, LLC 

(“Admin” and, together with Refining, the “Refining Debtors”), each a debtor and debtor in 

possession in the above-captioned chapter 11 cases (the “Chapter 11 Cases”) (together with the 

other debtors and debtors in possession in the above-captioned Chapter 11 Cases, the “Debtors”),2 

respectfully state the following in support of this motion (this “Motion”). 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are: PES Holdings, LLC (8157); North Yard Financing, LLC (6284); North Yard GP, LLC (5458); North 
Yard Logistics, L.P. (5952); PES Administrative Services, LLC (3022); PES Logistics GP, LLC (9202); PES 
Logistics Partners, L.P. (1288); PESRM Holdings, LLC (2107); and Philadelphia Energy Solutions Refining and 
Marketing LLC (9574).  The Debtors’ service address is:  1735 Market Street, Philadelphia, Pennsylvania 19103. 

2 On the date hereof (the “Petition Date”), each Debtor filed a voluntary petition for relief under chapter 11 of the 
Bankruptcy Code.  A detailed description surrounding the facts and circumstances of these Chapter 11 Cases is 
set forth in the Declaration of Gregory Gatta, Chief Executive Officer of PES Holdings, LLC, in Support of 
Chapter 11 Petitions and First Day Motions (the “First Day Declaration”), filed contemporaneously with this 
Motion. 
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Preliminary Statement 

1. The Debtors own and operate the largest refining complex on the East Coast of the 

United States (the “Refining Complex”), which has the capacity to process approximately 335,000 

barrels per day of crude oil into refined products.  The Debtors’ earnings, cash flows and liquidity, 

like that of other owners and operators of refineries, depend primarily on the margin above 

operating expenses at which the Debtors are able to sell refined products.  The Debtors have 

historically financed substantially all of their crude oil and gas purchases through the use of an 

intermediation agreement.  The viability of the Debtors’ businesses are substantially dependent on 

their ability to maintain intermediation arrangements in the ordinary course of business. 

2.  In the face of significant compliance costs that specifically penalize independent 

refiners like the Debtors,3 adverse macroeconomic trends in the energy sector, and adverse 

government policy decisions that have impacted the Debtors, the Debtors are not only pleased to 

present the Court this Motion requesting authority to continue prepetition intermediation 

agreements and enter into postpetition transactions, but are also pleased to announce a fully 

consensual restructuring pursuant to a prepackaged chapter 11 plan (the “Plan”).  

3. Specifically, this Motion requests that the Court authorize the Refining Debtors to 

(i) enter into the Assurance and Third Omnibus Amendment Agreement (the “Assurance 

Agreement”) and to continue to perform under the prepetition intermediation agreements (as 

                                                 
3  PESRM, the Debtor who owns the Refining Complex, must comply with the Clean Air Act’s renewable fuel 

standard program (42 U.S.C. § 7545(o), including regulations promulgated thereunder, the “RFS Program”), 
administered by the U.S. Environmental Protection Agency.  The RFS Program requires refiners to blend 
“biofuels” such as ethanol and biodiesel into the gasoline and diesel fuels they produce and sell in the United 
States or, if they are unable to do so, to purchase compliance credits known as Renewable Identification Numbers 
(“RINs,”) instead of blending.  As of December 31, 2017, the Debtors had approximately 210 million gallons of 
RINs on hand. 
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amended pursuant to the Assurance Agreement4, the “Intermediation Contracts”) attached hereto 

as Schedule 1 and (ii) enter into and perform postpetition intermediation transactions 

(“Postpetition Intermediation Transactions”) with and provide senior liens and priority status (as 

detailed herein) to Merrill Lynch Commodities, Inc. (“MLC”) and PES Inventory Company, LLC 

(“PESIC” and together with MLC, the “Protected Counterparties”) on account of the Refining 

Debtors’ obligations under the Intermediation Contracts.   

4. The Assurance Agreement contains mechanisms whereby the Refining Debtors 

will continue to enter into and perform intermediation transactions with the Intermediation 

Counterparties, who agree pursuant to the terms of the Assurance Agreement to forbear on 

remedies under existing Intermediation Contracts until the entry of the Final Order.  Additionally, 

the Assurance Agreement contains provisions whereby the Refining Debtors release the Protected 

Counterparties from all potential liability, in consideration of such parties’ willingness to enter 

into the Assurance Agreement, which provisions are subject to challenge as set forth in the 

Proposed Interim Order. 

5. The existing Intermediation Contracts will be amended through the Assurance 

Agreement, which provides the terms by which the Refining Debtors will be able to perform 

Postpetition Intermediation Transactions with those Protected Counterparties that are party to the 

Assurance Agreement and ensures the Refining Debtors’ continued access to intermediation 

arrangements during the pendency of these chapter 11 cases. 

                                                 
4  At the time of the filing of this Motion, the Debtors were finalizing the specific terms of the Assurance Agreement 

with the Protected Counterparties.  Therefore, the Debtors have not filed the Assurance Agreement 
contemporaneously with this Motion.  Upon finalization, the Debtors will file with the Court the Assurance 
Agreement.  
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6. The Debtors were unable to negotiate terms of Postpetition Intermediation 

Transactions that would have contemplated the provision of liens on the Debtors’ collateral to 

intermediation counterparties on a junior priority basis5.  As a result, the Debtors are seeking relief 

through the Intermediation Motion to provide: (i) superpriority administrative expense status 

pursuant to section 364(c)(1) of the Bankruptcy Code (the “Intermediation Superpriority Claims”) 

to all of the Refining Debtors’ obligations under the Intermediation Contracts (whether arising 

prepetition or postpetition), (ii) pursuant to section 364(c)(2) of the Bankruptcy Code, valid, 

enforceable, non-avoidable automatically and fully perfected first priority liens on and security 

interests in the Catalyst Assets6, (iii) pursuant to section 364(c)(2) of the Bankruptcy Code, valid, 

enforceable, non-avoidable automatically and fully perfected second priority liens on and security 

interests in all Refining Collateral7, other than the Catalyst Assets, that is not otherwise subject to 

a valid, perfected and non-avoidable security interest or lien as of the Petition Date, subordinate to 

the DIP Liens, (iv) pursuant to section 364(c)(3) of the Bankruptcy Code, valid, enforceable, non-

avoidable automatically and fully perfected junior liens on and security interests in all Refining 

Collateral (other than as set forth in clauses (ii), (iii) and (v) of this paragraph), subject to the 

Permitted Liens (as defined in the Postpetition Intermediation Agreement), and (v) pursuant to 

section 364(d)(l) of the Bankruptcy Code, valid, enforceable, non-avoidable automatically and 

                                                 
5  See First Day Declaration, Ex. A ¶ 41. 

6  “Catalyst Assets” means all catalyst assets and inventory, precious metals assets and precious metals inventory 
and all additions, accessions and all rights and privileges related thereto. 

7  “Refining Collateral” means all prepetition and postpetition property of the Refining Debtors and their estates 
(including cash collateral, inventory, accounts receivable, other rights to payment whether arising before or after 
the Petition Date, contracts, properties, plants, fixtures, machinery, equipment, general intangibles, documents, 
instruments, securities, chattel paper, interests in leaseholds, real properties, deposit accounts, patents, copyrights, 
trademarks, trade names, rights under license agreements and other intellectual property, capital stock of 
subsidiaries wherever located and the proceeds, products, rents and profits of the foregoing).  
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fully perfected first priority senior priming liens on and security interests in all Refining Collateral 

that is secured by a lien (the “Secured Refining Collateral”) that also constitutes certain collateral 

that the Refining Debtors granted to the Protected Counterparties prior to the Effective Date, 

wherever located. 

7. The Debtors believe that the Postpetition Intermediation Transactions are on the 

most favorable terms available, present the best option for the Debtors to reorganize their 

businesses as a going concern, were negotiated in good faith and at arm’s length, and will allow 

the Debtors to maximize the value of their estates for the benefit of all parties in interest.8     

Concise Statements Pursuant to Bankruptcy Rule 4001(b)9 

I. Concise Statement Regarding the Continuation of the Prepetition Intermediation 
Agreement. 

8. The chart below contains a summary of the material terms related to the 

continuation of the  Amended and Restated Supply and Offtake Agreement, dated as of October 7, 

2014, by and among the Protected Counterparties (as amended, and together with the related 

ancillary agreements, the “Prepetition SOA”), and the other Intermediation Contracts, together 

with references to the applicable sections of the relevant source documents, as required by 

Bankruptcy Rules 4001(b)(1)(B) and 4001(c)(1)(B). 

                                                 
8  See First Day Declaration, Ex. A ¶ 40-42. 

9 The summaries contained in this Motion are qualified in their entirety by the provisions of the Third Amended 
and Restated Pledge and Security Agreement, among MLC and grantors thereunder (the “SOA Security 
Agreement”), the other Intermediation Contracts and the Interim Order.  To the extent anything in this Motion is 
inconsistent with such documents, the terms of the applicable documents shall control.  Capitalized terms used in 
this summary chart but not otherwise defined have the meanings ascribed to them in the SOA Security Agreement, 
the Intermediation Contracts, or the Interim Order, as applicable.  At the time of the filing of this Motion, the 
Debtors were finalizing the specific terms of the Assurance Agreement with the Protected Counterparties.  
Therefore, the Debtors have not filed the Assurance Agreement contemporaneously with this Motion.  Upon 
finalization, the Debtors will file with the Court the Assurance Agreement. 
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Bankruptcy Code Intermediation Contract 

Grantor(s) 
Bankruptcy Rule 
4001(c)(1)(B) 

Philadelphia Energy Solutions Refining and Marketing LLC.  

See Prepetition SOA, Preamble. 

Guarantor(s) 
Bankruptcy Rule 
4001(c)(1)(B) 

Philadelphia Energy Solutions Refining and Marketing LLC.  

See Prepetition SOA, Recitals. 

Lenders 
Bankruptcy Rule 
4001(c)(1)(B) 

MLC, in its capacity as a party to the Prepetition SOA. 

See Prepetition SOA, § 1.06 

Reporting Information 
Bankruptcy Rule 
4001(c)(l)(B) 

Annual Reports.  As soon as available and in any event within 90 days after the end of 
each fiscal year (i) the consolidated balance sheet of PESRM (provided that, in the event 
PESRM is a Wholly-Owned Subsidiary of a Permitted Reporting Company, PESRM 
shall be entitled to satisfy this requirement by delivering the corresponding consolidated 
and consolidating financial statements of the Permitted Reporting Company and its 
consolidated Subsidiaries) as of the end of such fiscal year and related consolidated and, 
if a Permitted Reporting Company, consolidating statements of income, cash flows and 
members’ equity for such fiscal year, in comparative form with such financial 
statements (if any) as of the end of, and for, the preceding fiscal year, and notes thereto, 
accompanied by an opinion of KPMG LLP or other independent public accountants of 
recognized national standing reasonably satisfactory to MLC reported on without 
qualification arising out of the scope of the audit (except for a qualification or exception 
in respect of the financial condition of PESRM and its Subsidiaries), stating that such 
financial statements fairly present, in all material respects, the consolidated financial 
condition, results of operations and cash flows of PESRM (or, as applicable, of the 
Permitted Reporting Company and its consolidated Subsidiaries) as of the dates and for 
the periods specified in accordance with GAAP consistently applied; and (ii) a narrative 
report and management’s discussion and analysis, in a form reasonably satisfactory to 
MLC, of the financial condition and results of operations of PESRM for such fiscal 
year, as compared to amounts for the previous fiscal year; 
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Bankruptcy Code Intermediation Contract 

(a) Quarterly Reports. Until the date of the consummation of the IPO, as soon as 
available and in any event within 60 days after the end of each of the first three fiscal 
quarters of each fiscal year, beginning with the fiscal quarter ending September 30, 
2014, and thereafter, promptly after the filing of such information with the Securities 
and Exchange Commission, in each case (i) the consolidated (and, in the case of a 
Permitted Reporting Company, consolidating) balance sheet of PESRM (or, as 
applicable, of a Permitted Reporting Company and its consolidated Subsidiaries) as of 
the end of such fiscal quarter and related consolidated (and, in the case of a Permitted 
Reporting Company, consolidating) statements of income and cash flows for such fiscal 
quarter and for the then elapsed portion of the fiscal year, in comparative form with the 
consolidated statements of income and cash flows (if any) for the comparable periods 
in the previous fiscal year, and notes thereto, and accompanied by an Officer’s 
Certificate stating that such financial statements fairly present, in all material respects, 
the consolidated financial condition, results of operations and cash flows of PESRM 
(or, as applicable, of the Permitted Reporting Company and its consolidated 
Subsidiaries) as of the date and for the periods specified therein in accordance with 
GAAP consistently applied, and on a basis consistent with audited financial statements 
referred to in clause (a) of this Section 10.01, subject to normal year-end audit 
adjustments and the absence of footnote disclosures and (ii) a narrative report and 
management’s discussion and analysis, in a form reasonably satisfactory to the 
Administrative Agent, of the financial condition and results of operations for such fiscal 
quarter and the then elapsed portion of the fiscal year, as compared to the comparable 
periods in the previous fiscal year; 

(b) Monthly Reports.  Beginning with the month in which the Effective Date occurs, 
within 30 days after the end of each month of each fiscal quarter, the consolidated 
balance sheet of PESRM as of the end of each such month and the related consolidated 
statements of income and cash flows of PESRM for such month and for the then elapsed 
portion of such fiscal year, accompanied by a certificate of a Financial Officer stating 
that such financial statements fairly present, in all material respects, the consolidated 
results of operations and cash flows of PESRM as of the date and for the periods 
specified therein in accordance with GAAP consistently applied, subject to normal year-
end audit adjustments and the absence of footnote disclosures. 

See Prepetition SOA, § 10.01 

Entities with Interests 
in Cash Collateral 
Bankruptcy Rule 
4001(b)(l)(B)(i) 

All cash, securities or other property of the Refining Debtors (and the proceeds 
therefrom) as of the Petition Date, including all cash, securities or other property (and 
the proceeds therefrom) and other amounts on deposit or maintained by the Refining 
Debtors in any account or accounts with any depository institution (collectively, the 
“Depository Institutions”), were subject to rights of set-off and valid, perfected, 
enforceable SOA Prepetition Liens, for the benefit of the Protected Counterparties.  All 
proceeds of the SOA Prepetition Collateral (including cash on deposit at the Depository 
Institutions as of the Petition Date, securities or other property, whether subject to 
control agreements or otherwise, in each case that constitutes SOA Prepetition 
Collateral) are “cash collateral” of the Protected Counterparties within the meaning of 
section 363(a) of the Bankruptcy Code (the “SOA Cash Collateral”). 

See Interim Order ¶ 32(g). 

Term 
Bankruptcy Rule 
4001(b)(l)(B)(iii), 
4001(c)(1)(B) 

“Term Expiration Date” means August 31, 2018. 
 
See Prepetition SOA, § 1.01. 

Adequate Protection 
Bankruptcy Rules 

As adequate protection and as security and assurance of the Refining Debtors’ 
obligations arising under the Secured Intermediation Contracts (whether arising 
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Bankruptcy Code Intermediation Contract 

4001(b)(l)(B)(iv), 
4001(c)(1)(B)(ii) 

prepetition or postpetition) (the “Secured Intermediation Obligations”) and subject to 
the Carve Out, immediately upon, and effective as of entry of this Interim Order, the 
Protected Counterparties are granted continuing, valid, binding, enforceable, non-
avoidable, and automatically and properly perfected security interests in and liens on 
(collectively, the “SOA Priority Liens”) all prepetition and postpetition property of the 
Refining Debtors and their estates (including cash collateral, inventory, accounts 
receivable, other rights to payment whether arising before or after the Petition Date, 
contracts, properties, plants, fixtures, machinery, equipment, general intangibles, 
documents, instruments, securities, chattel paper, interests in leaseholds, real properties, 
deposit accounts, patents, copyrights, trademarks, trade names, rights under license 
agreements and other intellectual property, capital stock of subsidiaries wherever 
located and the proceeds, products, rents and profits of the foregoing) (collectively, the 
“Refining Collateral”) as collateral security for the prompt and complete performance 
and payment when due (whether at the stated maturity, by acceleration or otherwise) of 
all obligations of the Refining Debtors pursuant to the Secured Intermediation 
Contracts, and at all times subject to the Intercreditor Agreement, dated as of April 4, 
2013, among Bank of America, N.A. (“BANA”), as ABL Agent, JPMorgan Chase 
Bank, N.A., as Term Loan Agent, MLC, as Supply and Offtake Secured Party, and 
PESRM (the “TLB Intercreditor Agreement”) and the Amended and Restated 
Intercreditor Agreement, dated as of October 7, 2014 among PESRM, the other grantors 
party thereto, BANA, as Revolving Collateral Agent, and MLC, as SOA Collateral 
Agent and as MLC (the “Amended and Restated Intercreditor Agreement” and together 
with the TLB Intercreditor Agreement, collectively, the “Prepetition Intercreditor 
Agreements”).  The Secured Intermediation Obligations shall be deemed to be “Supply 
and Offtake Obligations” for all purposes under the Prepetition Intercreditor 
Agreements, subject to the other terms and provisions of this Interim Order.  No 
provision of this Interim Order will be deemed to waive, abridge or otherwise adversely 
modify the rights of the “Supply and Offtake Secured Parties” (as defined in the 
Prepetition Intercreditor Agreements as in effect on the Petition Date) under the 
Prepetition Intercreditor Agreements. 

Interim Order, ¶ 9. 

Waiver/Modification 
of the Automatic Stay 
Bankruptcy Rule 
4001(c)(1)(B)(iv) 

Solely with respect to Protected Counterparties, to the extent applicable, the automatic 
stay provisions of section 362 of the Bankruptcy Code are hereby vacated and 
modified to the extent necessary to allow enforcement of rights and remedies by any 
Protected Counterparty under the Intermediation Contracts (as amended by the 
Assurance Agreement), including suspension of performance, termination, liquidation, 
acceleration, setoff, netting, giving of any notices necessary or appropriate pursuant to 
the Intermediation Contracts, giving instruction to owners or operators of third party 
infrastructure facilities regarding the Protected Counterparties’ collateral, realization 
(including sale) of collateral upon termination, and rights to require the Refining 
Debtors to use reasonable best efforts, at their own expense, to process any PESRM 
crude oil inventory into refined products, and the Protected Counterparties’ rights 
thereunder shall not be modified, stayed, avoided or otherwise limited by order of the 
Bankruptcy Court or any court proceeding under the Bankruptcy Code.  Without 
limiting the foregoing, the relief provided in this paragraph shall apply to, among 
other things: 

• Any rights (“Termination Rights”) of a Protected Counterparty to terminate or 
liquidate any or all Secured Intermediation Contracts or any or all transactions and/or 
collateral posted thereunder, including any right to terminate or liquidate if: (i) the 
Final Order, in form and substance acceptable to each of MLC and PESIC, each acting 
in their sole discretion, is not entered by the earlier of: (a) 45 days after the Petition 
Date or (b) the date of entry of the Confirmation Order, (ii) a final order that approves 
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Bankruptcy Code Intermediation Contract 

the DIP Facility and that is in form and reasonably substance acceptable to each of 
MLC and PESIC, each acting in their sole discretion (the “Final DIP Order”), is not 
entered by the Bankruptcy Court, or such DIP Facility has not been fully funded by 
the lenders thereto, in each case within 45 days of the Petition Date, (iii) no 
reorganization plan acceptable to each of MLC and PESIC, each acting in their sole 
discretion, has been confirmed and has become effective on or prior to July 30, 2018; 
provided, that any such reorganization plan that: (a) provides for payment in full, in 
cash, on the effective date thereof, of all obligations of the Refining Debtors to 
Protected Counterparties under Intermediation Contracts then due and owing, (b) 
provides for posting of cash collateral to Protected Counterparties on the effective date 
of such plan, in an amount necessary to secure all obligations of the Refining Debtors 
under Intermediation Contracts that are not yet due and owing, and (c) does not 
require the provision of an intermediation facility by MLC or PESIC after the 
effective date of such plan shall be deemed to be acceptable to MLC and PESIC, (iv) 
the Refining Debtors fail to satisfy any of their material obligations (including credit 
support obligations) under the Intermediation Contracts, the Assurance Agreement, 
this Interim Order or, following its entry, the Final Order, (v) the Refining Debtors 
move to reject an Intermediation Contract or such Intermediation Contract is rejected 
under section 365(a) of the Bankruptcy Code, (vi) any Debtor declares itself to be, or 
is found by the Bankruptcy Court to be, administratively insolvent, or any Debtor 
declares that it does not intend to pay allowed administrative expense claims in full, 
(vii) the Debtors move or support a motion seeking to convert any Debtor’s 
bankruptcy case to a case under Chapter 7 of the Bankruptcy Code or dismissing any 
Debtor’s bankruptcy case, (viii) the Bankruptcy Court enters an order converting any 
Debtor’s bankruptcy case to a case under Chapter 7 of the Bankruptcy Code or 
dismissing any Debtor’s bankruptcy case, (ix) the Bankruptcy Court enters an order, 
or any Debtor files or supports an application, motion or request for an order, directing 
the appointment under section 1104 of the Bankruptcy Code of (1) a trustee or (2) an 
examiner or any other person with enlarged powers relating to the operation of the 
business of any Debtor (i.e., powers beyond those set forth in section 1106(a)(3) and 
(4) of the Bankruptcy Code), (x) any debtor-in-possession financing facility under 
which any Debtor is obligated to perform is accelerated by the lender or the lender’s 
agent or otherwise matures and remains unpaid, (xi) [Reserved]; (xii) any Debtor has, 
a receiver, custodian, trustee or liquidator appointed over all or a substantial portion of 
its assets or is subject to such an appointment or to any similar proceeding under the 
laws of any jurisdiction; (xiii) any Debtor files or supports a motion, proposed plan or 
other pleading, or any order is entered in the bankruptcy case or elsewhere, that in any 
material way affects, impairs, or limits (including the imposition of any stay or 
injunction), directly or indirectly, the Protected Counterparties’ rights or the Refining 
Debtors’ obligations under the Intermediation Contracts, the Assurance Agreement, 
this Interim Order or the Final Order or the validity, priority or enforceability of any 
security interests or claims granted to the Protected Counterparties pursuant to this 
Interim Order or the Final Order, (xiv) this Interim Order or, following its entry, the 
Final Order, shall cease to be in full force and effect; (xv) this Interim Order or, 
following its entry, the Final Order, shall have been, directly or indirectly, affected, 
impaired, limited, reversed, stayed, vacated or subjected to a stay pending appeal or 
otherwise modified in any way materially adverse to the Protected Counterparties, 
(xvi) an order is entered by the Bankruptcy Court requiring MLC or PESIC to 
disgorge any payment received by it under any Intermediation Contract or any Debtor 
moves for the disgorgement of any payment received by MLC or PESIC under any 
Intermediation Contract, whether such payment is received prior to, on or after the 
Petition Date, (xvii) the Interim DIP Order and, upon its entry, the Final DIP Order, 
are modified or amended in any way that affects any Termination Rights, or that is 
otherwise materially adverse to any Protected Counterparty, without the prior written 
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Bankruptcy Code Intermediation Contract 

consent of such Protected Counterparty, (xviii) the RSA is terminated, (xix) the 
Interim DIP Order, in form and substance reasonably acceptable to each of MLC and 
PESIC, each acting in their sole discretion, is not entered by the Bankruptcy Court, or 
the DIP Facility has not been funded in the amount of at least $120,000,000, in each 
case within 5 business days of the Petition Date, provided, that the form of the 
proposed Interim DIP Order filed on the docket is deemed to be in form and substance 
reasonably acceptable to each of MLC and PESIC, (xx) the Second Cash Collateral 
Transfer Obligation has not been satisfied by 4:00 p.m. prevailing Eastern Time on 
Friday, January 26, 2018, (xxi) the Third Cash Collateral Transfer Obligation has not 
been satisfied by 4:00 p.m. prevailing Eastern Time on Tuesday, May 1, 2018, (xxii) 
any Intermediation Contract shall be assigned by any Refining Debtor to any third 
party without the prior written consent of the other party or parties, as applicable, to 
such Intermediation Contract, (xxiii) no reorganization plan acceptable to each of 
MLC and PESIC, each acting in their sole discretion, has been confirmed and has 
become effective on or prior to August 30, 2018; provided, that any such 
reorganization plan that: (a) provides for payment in full, in cash, on the effective date 
thereof, of all obligations of the Refining Debtors to Protected Counterparties under 
Intermediation Contracts then due and owing (b) provides for posting of cash 
collateral to Protected Counterparties on the effective date of such plan, in an amount 
necessary to secure all obligations of the Refining Debtors under Intermediation 
Contracts that are not yet due and owing, and (c) does not require the provision of an 
intermediation facility by MLC or PESIC after the effective date of such plan shall be 
deemed to be acceptable to MLC and PESIC, (xxiv) any motion or other pleading is 
filed by a Debtor proposing a transaction (other than the transactions expressly 
contemplated by the Prepackaged Plan) for the sale of the Refinery (through a sale of 
assets, sale of substantially all assets, merger, reorganization or otherwise) without (a) 
also selling all inventory constituting collateral securing obligations owed to the 
Protected Counterparties as part of such transaction and (b) providing payment in full 
in cash of all amounts owed to MLC and PESIC from such sale proceeds or otherwise, 
(xxv) the exclusive period for any Debtor to file, or solicit acceptances for, a plan of 
reorganization shall have terminated or expired, (xxvi) the Bankruptcy Court enters an 
order or orders granting relief from the automatic stay under section 362 of the 
Bankruptcy Code with regard to any assets of the Debtors and such relief would have 
or could reasonably be expected to have a material adverse effect, (xxvii) 
noncompliance by any Debtor with any of the material terms of the Interim Order or 
the Final Order; or (xxviii) the Debtors seek to alter or otherwise affect, by any 
amendment, modification, supplement, extension, renewal, restatement, or refinancing 
of any pre or postpetition indebtedness, the security interests and superpriority 
administrative expenses provided by this Interim Order.   

• No Termination Right will arise under any Secured Intermediation Contract 
unless the Protected Counterparty to such contract gives Refining and, if applicable, 
Admin three (3) business days’ prior written notice by email to Refining, and, if 
required under the relevant contract, Admin, to cure any condition that, after the 
giving of such notice and the lapse of such cure period, will give rise to a Termination 
Right, provided, that in the case of the Termination Rights described in subsections 
(i), (iii), (viii), (x), (xiv), (xix), (xx), (xxi), (xxiii) and (xxv) above, no notice 
requirement or opportunity to cure shall apply. 

• Subject to the satisfaction of any applicable notice requirement and/or the lapse of 
any applicable cure period, on and after the time when a Termination Right arises 
under any Secured Intermediation Contract, each Protected Counterparty to such 
contract shall be entitled to immediately exercise rights and remedies to suspend 
performance, terminate commitments, terminate, liquidate and/or accelerate 
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Bankruptcy Code Intermediation Contract 

transactions, offset or net termination values or payment amounts and/or apply any 
cash collateral in its possession or control (collectively, the “Immediate Exercise 
Rights and Remedies”), each in accordance with the terms of the applicable contract; 
provided, however, that the exercise of such Immediate Exercise Rights and Remedies 
shall in no way limit the Debtors’ ability to contest whether any such event has 
occurred or seek recourse against any such Protected Counterparty for any wrongful 
exercise of such rights; provided, further, that for the avoidance of doubt, such 
Immediate Exercise Rights and Remedies shall not apply to any Refining Collateral in 
the Debtors’ possession. 

• With respect to all rights and remedies other than the Immediate Exercise Rights 
and Remedies, provided for in the Intermediation Contracts and under applicable law 
(the “Rights and Remedies”), unless the Bankruptcy Court orders otherwise during the 
Remedies Notice Period (as defined below), upon the occurrence of any default, event 
of default, additional event of default, termination event or additional termination 
event (including any Termination Right) under any Intermediation Contract and the 
giving of five (5) business days’ prior written notice (which shall run concurrently 
with any notice required to be provided under the applicable Intermediation Contract 
or otherwise in this Interim Order) (the “Remedies Notice Period”) via email to 
Refining, and, if required under the terms of the relevant Intermediation Contract, 
Admin, and counsel to Refining and, if applicable, Admin (and, upon receipt, Refining 
shall promptly provide a copy of such notice to lead counsel for the Creditors’ 
Committee, if any, and the U.S. Trustee), Protected Counterparties may exercise such 
rights and remedies.  

• In any hearing regarding any exercise of any rights or remedies under the 
Intermediation Contracts , the only issues that may be raised by any party in 
opposition thereto shall be (i) whether, in fact,  the relevant default, event of default, 
additional event of default, termination event or additional termination event has 
occurred and (ii) whether the proposed exercise of such right or remedy  is in 
accordance with the terms of the Intermediation Contracts. 

• Any rights of a Protected Counterparty under the Secured Intermediation 
Contracts to dispose of, or to cause the SOA Collateral Agent to appoint a Protected 
Counterparty or third party designated by a Protected Counterparty to conduct a 
liquidation proceeding (the “Liquidation Agent”) to dispose of, their collateral 
consisting of hydrocarbon inventories, and the liquidation of such collateral by such 
Protected Counterparty or Liquidation Agent, in each case in accordance with the 
terms of the Secured Intermediation Contracts and notwithstanding any applicable law 
(including the Uniform Commercial Code) that is inconsistent with the collateral 
disposition provisions of the Secured Intermediation Contracts. 

Interim Order, ¶ 22. 

Carve Out 
Bankruptcy Rule 
4001(c)(1)(B); 

Carve Out. 

As used in this Interim Order and the Intermediation Orders, the “Carve Out” means the 
sum of (i) all fees required to be paid to the Clerk of the Court and to the Office of the 
United States Trustee under section 1930(a) of title 28 of the United States Code plus 
interest at the statutory rate (without regard to the notice set forth in (iii) below); (ii) all 
reasonable fees and expenses up to $50,000 incurred by a trustee under section 726(b) of 
the Bankruptcy Code (without regard to the notice set forth in (iii) below); (iii) to the 
extent allowed at any time, whether by interim order, procedural order, or otherwise, all 
unpaid fees and expenses (the “Allowed Professional Fees”) incurred by persons or 
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firms retained by the Debtors pursuant to section 327, 328, or 363 of the Bankruptcy 
Code (the “Debtor Professionals”) and the committee of unsecured creditors 
(the “Creditors’ Committee”), if any, pursuant to section 328 or 1103 of the Bankruptcy 
Code (the “Committee Professionals” and, together with the Debtor Professionals, the 
“Professional Persons”) at any time before or on the first business day following 
delivery by either the DIP Agent or any of the Protected Counterparties of a Carve Out 
Trigger Notice (as defined below), whether allowed by the Court prior to or after 
delivery of a Carve Out Trigger Notice; and (iv) Allowed Professional Fees of 
Professional Persons in an aggregate amount not to exceed $4,000,000 incurred after 
the first business day following delivery by either the DIP Agent or any of the Protected 
Counterparties of the Carve Out Trigger Notice, to the extent allowed at any time, 
whether by interim order, procedural order, or otherwise (the amounts set forth in this 
clause (iv) being the “Post-Carve Out Trigger Notice Cap”).  For purposes of the 
foregoing, “Carve Out Trigger Notice” shall mean a written notice delivered by email 
(or other electronic means) by either the DIP Agent (acting at the direction of the 
requisite DIP Lenders) or any of the Protected Counterparties to the Debtors, their lead 
restructuring counsel, the U.S. Trustee, counsel to the Creditors’ Committee, and either 
(i) for a notice delivered by the DIP Agent, counsel to the Protected Counterparties or 
(ii) for a notice delivered by any of the Protected Counterparties, counsel to the DIP 
Agent and any other Protected Counterparties, which notice shall state that the Post-
Carve Out Trigger Notice Cap has been invoked, and which notice may be delivered 
(x), in the case of the DIP Agent, following the occurrence and during the continuation 
of an Event of Default and acceleration of the DIP Obligations under the DIP Facility 
and (y), in the case of any of the Protected Counterparties, upon the occurrence of any 
default, event of default, additional event of default, termination event or additional 
termination event (including any Termination Right (as defined in the Intermediation 
Orders)) under any Intermediation Contract (as defined in the Intermediation Orders). 
 
Carve Out Reserves.  On the day on which a Carve Out Trigger Notice is given by either 
the DIP Agent or any of the Protected Counterparties to the recipients described in the 
definition of Carve Out Trigger Notice (the “Termination Declaration Date”), the 
Refining Debtors shall utilize all cash on hand as of such date and any available cash 
thereafter held by any Refining Debtor to fund a reserve in an amount equal to the then 
unpaid amounts of the Allowed Professional Fees.  The Refining Debtors shall deposit 
and hold such amounts in a segregated account at the DIP Agent in trust to pay such 
then unpaid Allowed Professional Fees (the “Pre-Carve Out Trigger Notice Reserve”) 
prior to any and all other claims.  The Refining Debtors shall utilize all cash on hand as 
of such date and any available cash thereafter held by any Refining Debtor that was not 
required to fund the Pre-Carve Out Trigger Notice Reserve to fund a reserve in an 
amount equal to the Post-Carve Out Trigger Notice Cap in a segregated account in trust 
to pay such Allowed Professional Fees benefiting from the Post-Carve Out Trigger 
Notice Cap (the “Post-Carve Out Trigger Notice Reserve” and, together with the Pre-
Carve Out Trigger Notice Reserve, the “Carve Out Reserves”) prior to any and all other 
claims.  All funds in the Pre-Carve Out Trigger Notice Reserve shall be used first to pay 
the obligations set forth in clauses (i) through (iii) of the definition of Carve Out set 
forth above (the “Pre-Carve Out Amounts”), but not, for the avoidance of doubt, the 
Post-Carve Out Trigger Notice Cap, until paid in full, and then, to the extent the 
Pre-Carve Out Trigger Notice Reserve has not been reduced to zero, to pay the DIP 
Agent for the benefit of the DIP Lenders, unless the DIP Obligations has been 
indefeasibly paid in full, in cash, in which case any such excess shall be paid to the 
Refining TLB Lenders and the Refining ABL Lenders in accordance with their rights 
and priorities as of the Petition Date.  All funds in the Post-Carve Out Trigger Notice 
Reserve shall be used first to pay the obligations set forth in clause (iv) of the definition 
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of Carve Out set forth above (the “Post-Carve Out Amounts”), and then, to the extent 
the Post-Carve Out Trigger Notice Reserve has not been reduced to zero, to pay the 
Refining ABL Agent for the benefit of the Refining ABL Lenders, unless the Refining 
ABL Debt has been indefeasibly paid in full, in cash, in which case any such excess 
shall be paid to the Protected Counterparties.  Notwithstanding anything to the contrary 
in the DIP Documents, the Refining TLB Agreements, this Interim Order, or the Final 
Order, if either of the Carve Out Reserves is not funded in full in the amounts set forth 
in this paragraph, then, any excess funds in one of the Carve Out Reserves following 
the payment of the Pre-Carve Out Amounts and Post-Carve Out Amounts, respectively, 
shall be used to fund the other Carve Out Reserve, up to the applicable amount set forth 
in this paragraph, prior to making any payments to the DIP Agent or the Prepetition 
Refining Secured Parties, as applicable.  Notwithstanding anything to the contrary in 
the DIP Documents, the Refining TLB Agreements, this Interim Order, or the Final 
Order, following delivery of a Carve Out Trigger Notice, the DIP Agent, the Refining 
TLB Agent, and the Refining ABL Agent shall not sweep or foreclose on cash 
(including cash received as a result of the sale or other disposition of any assets) of the 
Debtors until the Carve Out Reserves have been fully funded, but shall have a security 
interest in any residual interest in the Carve Out Reserves, with any excess paid to the 
DIP Agent for application in accordance with the DIP Documents.  Further, 
notwithstanding anything to the contrary in this Interim Order, (i) disbursements by the 
Refining Debtors from the Carve Out Reserves shall not constitute Loans (as defined in 
the DIP Credit Agreement) or increase or reduce the DIP Obligations, (ii) the failure of 
the Carve Out Reserves to satisfy in full the Allowed Professional Fees shall not affect 
the priority of the Carve Out, and (iii) in no way shall the Initial Budget, Budget, any 
other Rolling Budget, the Annual Operating Forecast, Carve Out, Post-Carve Out 
Trigger Notice Cap, Carve Out Reserves, or any of the foregoing be construed as a cap 
or limitation on the amount of the Allowed Professional Fees due and payable by the 
Debtors.  For the avoidance of doubt and notwithstanding anything to the contrary 
herein, in the Final Order, the DIP Facility, the Secured Intermediation Facility, the 
Prepetition TLB Agreements, the DIP Documents, or in any Prepetition Funded Debt, 
the Carve Out shall be senior to all liens and claims securing the DIP Facility, the 
Secured Intermediation Facility, the Refining ABL 507(b) Claim (as defined below), 
the SOA 507(b) Claim (as defined in the Intermediation Orders), the Refining TLB 
507(b) Claim (as defined below), Refining Collateral, the Adequate Protection Liens, 
the Superpriority Carve Out Funding Lien (as defined below), the SOA Priority Liens, 
DIP Superpriority Claims, and any and all other forms of adequate protection, liens, or 
claims securing the DIP Obligations, the Secured Intermediation Obligations, or the 
Prepetition Refining Funded Debt.  Notwithstanding anything herein to the contrary, in 
the event that the Carve Out Reserves are funded, the Protected Counterparties will 
receive a priming lien on the Term Loan Priority Collateral, senior in priority to all other 
liens on such property other than the Carve Out, which is senior in all respects, solely 
to the extent and in the amount that any such Carve Out Reserves are funded from the 
ABL/SOA Priority Collateral, MLC Separate Assets and Collateral (as defined in the 
Intermediation Orders), JPMVEC Separate Assets and Collateral (as defined in the 
Intermediation Orders), or any other asset constituting collateral for the Protected 
Counterparties, to secure the Intermediation Obligations (as defined in the 
Intermediation Orders) (the “Superpriority Carve Out Funding Lien”). 
 
No Direct Obligation to Pay Allowed Professional Fees.  The DIP Agent and the DIP 
Lenders shall not be responsible for the payment or reimbursement of any fees or 
disbursements of any Professional Person incurred in connection with the Cases or any 
Successor Cases under any chapter of the Bankruptcy Code.  Noting in this Interim 
Order or otherwise shall be construed to obligate the DIP Agent or the DIP Lenders, in 
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any way, to pay compensation to, or to reimburse expenses of, any Professional Person 
or to guarantee that the Debtors have sufficient funds to pay such compensation or 
reimbursement. 
 
Payment of Allowed Professional Fees Prior to the Termination Declaration Date.  Any 
payment or reimbursement made prior to the occurrence of the Termination Declaration 
Date in respect of any Allowed Professional Fees shall not reduce the Carve Out. 

Payment of Carve Out On or After the Termination Declaration Date.  Any payment 
or reimbursement made on or after the occurrence of the Termination Declaration 
Date in respect of any Allowed Professional Fees shall permanently reduce the Carve 
Out on a dollar-for-dollar basis. 

  
• Logistics Carve Out.  As used in this Interim Order and the Intermediation Orders, 

the “Logistics Carve Out” means the sum of (i) all fees required to be paid to the 
Clerk of the Court and to the Office of the United States Trustee under section 
1930(a) of title 28 of the United States Code plus interest at the statutory rate 
(without regard to the notice set forth in (iii) below); (ii) all reasonable fees and 
expenses up to $50,000 incurred by a trustee under section 726(b) of the 
Bankruptcy Code (without regard to the notice set forth in (iii) below); (iii) to the 
extent allowed at any time, whether by interim order, procedural order, or 
otherwise, the Allowed Professional Fees incurred by Professional Persons at any 
time before or on the first business day following delivery by the Logistics Agent 
of a Logistics Carve Out Trigger Notice (as defined below), whether allowed by 
the Court prior to or after delivery of a Logistics Carve Out Trigger Notice; and 
(iv) Allowed Professional Fees of Professional Persons in an aggregate amount not 
to exceed $2,000,000 incurred after the first business day following delivery by the 
Logistics Agent of the Logistics Carve Out Trigger Notice, to the extent allowed at 
any time, whether by interim order, procedural order, or otherwise to extent directly 
and appropriately allocable to the Logistics Debtors (the amounts set forth in this 
clause (iv) being the “Logistics Post-Carve Out Trigger Notice Cap”).  For 
purposes of the foregoing, “Logistics Carve Out Trigger Notice” shall mean a 
written notice delivered by email (or other electronic means) by the Logistics Agent 
to the Debtors, their lead restructuring counsel, the U.S. Trustee, and counsel to the 
Creditors’ Committee, which notice may be delivered following the termination of 
the Restructuring Support Agreement by the Logistics Agent.   

• Logistics Carve Out Reserves.  On the day on which a Logistics Carve Out Trigger 
Notice is given by the Logistics Agent to the Logistics Debtors with a copy to 
counsel to the Creditors’ Committee, if any, (the “Logistics Termination 
Declaration Date”), the Logistics Carve Out Trigger Notice shall constitute a 
demand to the Logistics Debtors to utilize all cash on hand as of such date and any 
available cash thereafter held by any Logistics Debtor to fund a reserve in an 
amount equal to the then unpaid amounts of any Allowed Professional Fees directly 
and appropriately allocable to the Logistics Debtors.  The Logistics Debtors shall 
deposit and hold such amounts in a segregated account in trust to pay such then 
unpaid Allowed Professional Fees (the “Logistics Pre-Carve Out Trigger Notice 
Reserve”) prior to any and all other claims.  On the Logistics Termination 
Declaration Date, after funding the Logistics Pre-Carve Out Trigger Notice 
Reserve, the Logistics Debtors shall utilize all remaining cash on hand as of such 
date and any available cash thereafter held by any Logistics Debtor to fund a reserve 
in an amount equal to the Logistics Post-Carve Out Trigger Notice Cap (the 
“Logistics Post-Carve Out Trigger Notice Reserve” and, together with the Logistics 
Pre-Carve Out Trigger Notice Reserve, the “Logistics Carve Out Reserves”) prior 
to any and all other claims.  All funds in the Logistics Pre-Carve Out Trigger Notice 
Reserve shall be used first to pay the obligations set forth in clauses (i) through 
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Bankruptcy Code Intermediation Contract 

(iii) of the definition of Logistics Carve Out set forth above (the “Logistics Pre-
Carve Out Amounts”), but not, for the avoidance of doubt, the Logistics Post-Carve 
Out Trigger Notice Cap, until paid in full, and then, to the extent the Logistics 
Pre-Carve Out Trigger Notice Reserve has not been reduced to zero, to pay the 
Logistics Agent for the benefit of the Logistics Lenders, unless the NYL Credit 
Agreement Claims have been indefeasibly paid in full, in cash, in which case any 
such excess shall be paid to the Logistics Debtors’ creditors in accordance with 
their rights and priorities as of the Petition Date.  All funds in the Logistics Post-
Carve Out Trigger Notice Reserve shall be used first to pay the obligations set forth 
in clause (iv) of the definition of Logistics Carve Out set forth above (the “Logistics 
Post-Carve Out Amounts”), and then, to the extent the Logistics Post-Carve Out 
Trigger Notice Reserve has not been reduced to zero, to pay the Logistics Agent 
for the benefit of the Logistics Lenders, unless the NYL Credit Agreement Claims 
have been indefeasibly paid in full, in cash, in which case any such excess shall be 
paid to the Logistics Debtors’ creditors in accordance with their rights and priorities 
as of the Petition Date.  Notwithstanding anything to the contrary in the Logistics 
Credit Agreement, or this Interim Order, if either of the Logistics Carve Out 
Reserves is not funded in full in the amounts set forth in this paragraph 8(b), then, 
any excess funds in one of the Logistics Carve Out Reserves following the payment 
of the Logistics Pre-Carve Out Amounts and Logistics Post-Carve Out Amounts, 
respectively, shall be used to fund the other Logistics Carve Out Reserve, up to the 
applicable amount set forth in this paragraph 8(b), prior to making any payments 
to the Logistics Agent or any of the Logistics Debtors’ creditors, as 
applicable.  Notwithstanding anything to the contrary in the Logistics Credit 
Agreement or this Interim Order, following delivery of a Logistics Carve Out 
Trigger Notice, the Logistics Agent shall not sweep or foreclose on cash (including 
cash received as a result of the sale or other disposition of any assets) of the 
Logistics Debtors until the Logistics Carve Out Reserves have been fully funded, 
but shall have a security interest in any residual interest in the Logistics Carve Out 
Reserves, with any excess paid to the Logistics Agent for application in accordance 
with the Logistics Credit Agreement.  Further, notwithstanding anything to the 
contrary in this Interim Order, (i) disbursements by the Logistics Debtors from the 
Logistics Carve Out Reserves shall not constitute Loans (as defined in the Logistics 
Credit Agreement) or increase or reduce the NYL Credit Agreement Clams, (ii) the 
failure of the Logistics Carve Out Reserves to satisfy in full the Allowed 
Professional Fees shall not affect the priority of the Logistics Carve Out, and (iii) 
in no way shall the Initial Budget, Budget, Logistics Carve Out, Logistics Post-
Carve Out Trigger Notice Cap, Logistics Carve Out Reserves, or any of the 
foregoing be construed as a cap or limitation on the amount of the Allowed 
Professional Fees due and payable by the Logistics Debtors.  For the avoidance of 
doubt and notwithstanding anything to the contrary in this Interim Order or in the 
Logistics Credit Agreement, the Logistics Carve Out shall be senior to all liens and 
claims and any and all other forms of adequate protection, liens, or claims securing 
the NYL Credit Agreement Claims. 

• Payment of Allowed Professional Fees Prior to the Logistics Termination Declaration 
Date.  Any payment or reimbursement made prior to the occurrence of the Logistics 
Termination Declaration Date in respect of any Allowed Professional Fees shall 
not reduce the Logistics Carve Out. 

• Payment of Logistics Carve Out On or After the Logistics Termination Declaration 
Date.  Any payment or reimbursement made on or after the occurrence of the 
Logistics Termination Declaration Date in respect of any Allowed Professional 

Case 18-10122-KG    Doc 22    Filed 01/22/18    Page 15 of 42



 
 

 16  
KE 40833764 
 

Bankruptcy Code Intermediation Contract 

Fees pursuant to this paragraph shall permanently reduce the Logistics Carve Out 
on a dollar-for-dollar basis. 

See Interim DIP Order ¶ 7. 

506(c) Waiver  
Bankruptcy Rule 
4001(c)(l)(B)(x) 

Section 506(c) Claims.  

Upon entry of the Final Order,  no costs or expenses of preserving or disposing of any 
collateral of the Protected Counterparties (including any fees and expenses described in 
paragraph 29 below) shall be imposed on any Protected Counterparty or recoverable 
from any such collateral pursuant to section 506(c) of the Bankruptcy Code or otherwise 
without the prior written consent of such Protected Counterparty, and no such consent 
shall be implied from any action, inaction or acquiescence by any Protected 
Counterparty.  The Protected Counterparties shall not be responsible for the payment or 
reimbursement of any fees or disbursements of any Professional Person (as defined in 
the Interim DIP Order)  incurred in connection with the Cases or any Successor Cases 
under any chapter of the Bankruptcy Code.  Noting in this Interim Order or otherwise 
shall be construed to obligate the Protected Counterparties, in any way, to pay 
compensation to, or to reimburse expenses of, any Professional Person or to guarantee 
that the Debtors have sufficient funds to pay such compensation or reimbursement. 

 

See Interim Order ¶ 27. 

Section 552(b) 
Bankruptcy Rule 
4001(c)(l)(B) 

Section 552(b).  

Upon entry of the Final Order: (i) the Debtors waive the right and shall not seek relief, 
including under section 105(a) of the Bankruptcy Code, to the extent that any such relief 
would in any way restrict or impair the rights of any Protected Counterparty under the 
Intermediation Contracts (as amended by the Assurance Agreement) or this Interim 
Order; provided, that such waiver shall not preclude the Debtors from contesting 
whether a default has occurred under any Intermediation Contract, (ii) in no event shall 
the Protected Counterparties be subject to the equitable doctrine of “marshaling” or any 
similar doctrine with respect to the Refining Collateral, and (iii) in no event shall the 
“equities of the case” exception in section 552(b) of the Bankruptcy Code apply to the 
any claims of the Protected Counterparties. 

See Interim Order ¶ 27. 

Conditions of 
Borrowing  

Bankruptcy Rule 
4001(c)(1)(B) 

Conditions of Effectiveness.  

The conditions to the effectiveness of the amendments to the Intermediation Contracts 
made by the Assurance Agreement will include the entry of this Interim Order, the 
execution and delivery of the Postpetition Intermediation Agreement between Refining, 
Admin and MLC, and the Postpetition Security Agreement between Refining and MLC 
in its capacity as SOA Collateral Agent. 

Interim Order, Section D.  

Challenge Period 
Bankruptcy Rule 
4001(c)(l)(B) 

Challenge Period.  

The foregoing Stipulations shall be binding on all other parties in interest, including any 
statutory or non-statutory committees appointed or formed in the Chapter 11 Cases and 
any other person or entity acting or seeking to act on behalf of the Refining Debtors’ 
estates, including any chapter 7 or chapter 11 trustee or examiner appointed or elected 
for any of the Refining Debtors, in all circumstances and for all purposes (x) with 
respect to the Stipulations set forth in subparagraphs (e) and (f) above, upon entry of the 
Final Order, and (y) with respect to the Stipulations other than those set forth in 
subparagraphs (e) and (f) above, unless: (a) such committee or any other party in interest 

Case 18-10122-KG    Doc 22    Filed 01/22/18    Page 16 of 42



 
 

 17  
KE 40833764 
 

Bankruptcy Code Intermediation Contract 

(subject in all respects to any agreement or applicable law that may limit or affect such 
entity’s right or ability to do so), in each case, with requisite standing granted by the 
Court, has timely and properly filed an adversary proceeding or contested matter (i) 
objecting to or challenging the amount, validity, perfection, enforceability, priority or 
extent of the liens of the Protected Counterparties or (ii) otherwise asserting or 
prosecuting any “lender liability” or equitable subordination claims or defenses or any 
other claims or causes of action arising under the Bankruptcy Code (collectively, 
a “Challenge Proceeding”) against the Protected Counterparties, and each of their 
respective former, current, or future officers, employees, directors, agents, 
representatives, owners, members, partners, financial advisors, legal advisors, 
shareholders, managers, consultants, accountants, attorneys, affiliates, predecessors and  
predecessors in interest, in each case in their respective capacity as such (each a 
“Representative” and, collectively, the “Representatives”) in connection with matters 
related to the Intermediation Contracts and the Assurance Agreement by no later than a 
date (1) that is 75 days after entry of this Interim Order, (2) that is 60 days after the 
appointment of the official committee of unsecured creditors, if any, appointed in these 
chapter 11 cases (the “Creditors’ Committee”), if any, or (3) on which the Bankruptcy 
Court confirms a plan of reorganization of Refining, or any such later date as has been 
agreed to, in writing, by the Protected Counterparties (such period, the “Challenge 
Period”), provided that, in the event that a Creditors’ Committee or any other party files 
a motion seeking standing to pursue a Challenge Proceeding against any Protected 
Counterparties on or prior to the end of such Challenge Period, the Challenge Period 
shall be extended, solely with respect to the Challenge Proceeding for which such party 
seeks standing, to the date that is two business days after the Court rules on such 
standing motion; and (b) there is a final non-appealable order in favor of the plaintiff in 
any such timely filed Challenge Proceeding. Any complaint or motion for standing filed 
in, or in connection with, any Challenge Proceeding shall set forth with specificity the 
basis for such challenge or claim and any challenges or claims not so specified prior to 
the expiration of the Challenge Period shall be deemed forever, waived, released and 
barred. 

See Interim Order ¶ 34(g). 

Use of DIP Facility 
and Cash Collateral 
Bankruptcy Rule 
4001(b)(l)(B)(ii) 

Application of Proceeds.   

(a) Subject to the Intercreditor Agreements, the proceeds received by the SOA 
Collateral Agent in respect of any Casualty Event, sale of, collection from or other 
realization upon all or any part of the Pledged Collateral pursuant to the exercise by the 
SOA Collateral Agent of its remedies shall be applied, in full or in part, together with 
any other sums then held by the SOA Collateral Agent pursuant to this Agreement, the 
other Supply and Offtake Security Documents and the PESIC-PESRM Secured Prepay 
Transactions Documents, promptly by the SOA Collateral Agent as follows: 

(i) First, to the payment of all indemnities, costs and expenses, fees, commissions 
and taxes of such sale, collection or other realization including compensation to the 
SOA Collateral Agent and its agents and counsel, and all expenses, liabilities and 
advances made or incurred by the SOA Collateral Agent in connection therewith and 
all amounts for which the SOA Collateral Agent is entitled to indemnification pursuant 
to the provisions of any PESRM Transaction Document or any PESIC-PESRM Secured 
Prepay Transactions Document, together with interest on each such amount at the 
highest rate then in effect under the Supply and Offtake Agreement from and after the 
date such amount is due, owing or unpaid until paid in full; 

(ii) Second, to the payment of all other indemnities, costs and expenses; 
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(iii) Third, to the payment of an amount equal to one hundred five percent (105%) 
of the aggregate estimated RINs Costs for compliance with Renewable Fuel Standards, 
including the acquisition of RINs sufficient to meet such Renewable Fuel Standards for 
the current calendar year as determined by the SOA Collateral Agent in its commercially 
reasonable discretion (such aggregate estimated amount, the “Estimated RINs 
Exposure”), to be held as cash collateral for the SOA Secured Obligations and the 
PESIC Secured Obligations; 

(iv) Fourth, to the payment in full in cash of all other SOA Secured Obligations 
and PESIC Secured Obligations due to the SOA Collateral Agent, the MLC SOA 
Secured Party and the PESIC Secured Party (for further application in accordance with 
the Framework Agreement); and 

(v) Fifth, the balance, if any, to the person lawfully entitled thereto (including 
PESRM or its successors or assigns) or as a court of competent jurisdiction may direct. 

In the event that any such proceeds are insufficient to pay in full the items described in 
clauses (i) through (iv), inclusive, of this Section 8.8(a), PESRM shall remain liable for 
any deficiency. 

See SOA Security Agreement, § 8.8. 

Stipulations to 
Prepetition Liens and 
Claims  
Bankruptcy Rule 
4001(c)(1)(B)(iii) 

Waiver/Modification 
of Applicability of 
Nonbankruptcy Law 
Relating to Perfection 
or Enforceability of 
Liens 
Bankruptcy Rule 
4001(c)(1)(B)(vii) 

 

Debtors’ Stipulations.   

(a) (i) as of the Petition Date, (A) the Refining Debtors were justly and lawfully indebted 
and liable to the Protected Counterparties, without defense, counterclaim or offset of 
any kind, for all obligations pursuant to, and in accordance with the terms of, the 
Intermediation Contracts, plus accrued and unpaid interest thereon together with 
amounts due and owing in connection with other thereunder and fees, expenses 
(including any attorneys’, accountants’, appraisers’ and financial advisors’ fees, in each 
case, that are chargeable or reimbursable under the Intermediation Contracts), charges, 
indemnities and other obligations incurred in connection therewith (whether arising 
before or after the Petition Date) as provided in the Intermediation Contacts 
(collectively, the “Intermediation Obligations”), (ii) the Intermediation Obligations 
constitute the legal, valid and binding obligations of the Refining Debtors, enforceable 
in accordance with their terms (other than in respect of the stay of enforcement arising 
from section 362 of the Bankruptcy Code), and (iii) no portion of the Intermediation 
Obligations or any payments made to the Protected Counterparties or applied to or paid 
on account of the obligations owing under the Intermediation Contracts prior to the 
Petition Date is subject to any contest, attack, rejection, recovery, recoupment, 
reduction, defense, counterclaim, offset, subordination, recharacterization, avoidance, 
or other claim, cause of action or other challenge of any nature under the Bankruptcy 
Code or applicable non-bankruptcy law; 

(b) the SOA Prepetition Liens, are (i) valid, binding, perfected, enforceable, first-
priority liens and security interests in the MLC Separate Assets and Collateral and 
JPMVEC Separate Assets and Collateral, (ii) valid, binding, perfected, enforceable, 
junior-priority liens and security interests in the Term Loan Priority Collateral and the 
ABL/SOA Priority Collateral, (iii) not subject to avoidance, recharacterization, 
subordination, recovery, attack, effect, counterclaim, defense or claim under the 
Bankruptcy Code or applicable non-bankruptcy law and (iv) as of the Petition Date, 
subject and subordinate only to (A) the Carve Out, (B) in the case of the Term Loan 
Priority Collateral, the liens and security interests in favor of the Refining TLB Secured 
Parties (as such term is defined in the Interim DIP Order), and (C) in the case of the 
ABL/SOA Priority Collateral, the liens and security interests in favor of the Refining 
ABL Secured Parties (as such term is defined in the Interim DIP Order); 
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(c) none of the Protected Counterparties control the Debtors or their properties or 
operations, have authority to determine the manner in which any Debtor’s operations 
are conducted or are control persons or insiders of the Debtors by virtue of any of the 
actions taken with respect to, in connection with, related to or arising from the 
Intermediation Contracts; 

(d) no claims or causes of action exist against, or with respect to, the Protected 
Counterparties under any agreements by and among the Debtors and any such party that 
is in existence as of the Petition Date;  

(e) the Protected Counterparties could not be compelled to continue to perform under 
the Intermediation Contracts following the Petition Date.  In this regard, the Debtors 
acknowledge, and upon entry of the Final Order this Court finds, that: (i) the Protected 
Counterparties are “forward contract merchants” and/or “swap participants” as such 
terms are used in sections 556 and/or 560 and defined in section 101 of the Bankruptcy 
Code; (ii) the Secured Intermediation Contracts by and between the Debtors and the 
Protected Counterparties are “forward contracts” and/or “swap agreements,” as the case 
may be, as such terms are defined in sections 101 of the Bankruptcy Code and, as such, 
are therefore “Safe Harbor” contracts under the applicable provisions of the Bankruptcy 
Code.  As Safe Harbor contracts, the right of Protected Counterparties to cause the 
liquidation and/or termination of the Intermediation Contracts because of a condition of 
the kind specified in section 365(e)(1) of the Bankruptcy Code is not and cannot be 
stayed, avoided or otherwise limited by operation of any provision of the Bankruptcy 
Code or order of this Court; and (iii) the Secured Intermediation Contracts constitute a 
“contract to make a loan, or extend other debt financing or financial accommodations, 
to or for the benefit of the debtor” within the meaning of Sections 365(c)(2) and 
365(e)(2)(B) of the Bankruptcy Code. 

(f) MLC and PESIC are each oversecured as of the Petition Date, and accordingly, 
pursuant to Section 506(b) of the Bankruptcy Code, MLC and PESIC are entitled to 
interest and any reasonable fees, costs and expenses provided by the Secured 
Intermediation Contracts or applicable law; and 

(g) all cash, securities or other property of the Refining Debtors (and the proceeds 
therefrom) as of the Petition Date, including all cash, securities or other property (and 
the proceeds therefrom) and other amounts on deposit or maintained by the Refining 
Debtors in any account or accounts with any depository institution (collectively, the 
“Depository Institutions”), were subject to rights of set-off and valid, perfected, 
enforceable SOA Prepetition Liens, for the benefit of the Protected Counterparties.  All 
proceeds of the SOA Prepetition Collateral (including cash on deposit at the Depository 
Institutions as of the Petition Date, securities or other property, whether subject to 
control agreements or otherwise, in each case that constitutes SOA Prepetition 
Collateral) are “cash collateral” of the Protected Counterparties within the meaning of 
section 363(a) of the Bankruptcy Code (the “SOA Cash Collateral”). 

provided, that the foregoing Stipulations shall be binding on all other parties in interest, 
including any statutory or non-statutory committees appointed or formed in the Chapter 
11 Cases and any other person or entity acting or seeking to act on behalf of the Refining 
Debtors’ estates, including any chapter 7 or chapter 11 trustee or examiner appointed or 
elected for any of the Refining Debtors, in all circumstances and for all purposes (x) 
with respect to the Stipulations set forth in subparagraphs (e) and (f) above, upon entry 
of the Final Order, and (y) with respect to the Stipulations other than those set forth in 
subparagraphs (e) and (f) above, unless: (a) such committee or any other party in interest 
(subject in all respects to any agreement or applicable law that may limit or affect such 
entity’s right or ability to do so), in each case, with requisite standing granted by the 
Court, has timely and properly filed an adversary proceeding or contested matter (i) 
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objecting to or challenging the amount, validity, perfection, enforceability, priority or 
extent of the liens of the Protected Counterparties or (ii) otherwise asserting or 
prosecuting any “lender liability” or equitable subordination claims or defenses or any 
other claims or causes of action arising under the Bankruptcy Code (collectively, 
a “Challenge Proceeding”) against the Protected Counterparties, and each of their 
respective former, current, or future officers, employees, directors, agents, 
representatives, owners, members, partners, financial advisors, legal advisors, 
shareholders, managers, consultants, accountants, attorneys, affiliates, predecessors and  
predecessors in interest, in each case in their respective capacity as such (each a 
“Representative” and, collectively, the “Representatives”) in connection with matters 
related to the Intermediation Contracts and the Assurance Agreement by no later than a 
date (1) that is 75 days after entry of this Interim Order, (2) that is 60 days after the 
appointment of the official committee of unsecured creditors, if any, appointed in these 
chapter 11 cases (the “Creditors’ Committee”), if any, or (3) on which the Bankruptcy 
Court confirms a plan of reorganization of Refining, or any such later date as has been 
agreed to, in writing, by the Protected Counterparties (such period, the “Challenge 
Period”), provided that, in the event that a Creditors’ Committee or any other party files 
a motion seeking standing to pursue a Challenge Proceeding against any Protected 
Counterparties on or prior to the end of such Challenge Period, the Challenge Period 
shall be extended, solely with respect to the Challenge Proceeding for which such party 
seeks standing, to the date that is two business days after the Court rules on such 
standing motion; and (b) there is a final non-appealable order in favor of the plaintiff in 
any such timely filed Challenge Proceeding. Any complaint or motion for standing filed 
in, or in connection with, any Challenge Proceeding shall set forth with specificity the 
basis for such challenge or claim and any challenges or claims not so specified prior to 
the expiration of the Challenge Period shall be deemed forever, waived, released and 
barred. 

 

See Interim Order, ¶ 32. 

Waiver. 

Upon entry of the Final Order, subject to a Challenge Proceeding during the Challenge 
Period (as defined herein) except as otherwise provided in the Intermediation Contracts, 
the Assurance Agreement or this Interim Order, each of the Debtors and the Debtors' 
estates, on their own behalf and on behalf of each of their predecessors, their successors, 
and assigns shall, to the maximum extent permitted by applicable law, unconditionally, 
irrevocably and fully forever release, waive and discharge each of the Protected 
Counterparties, and each of their respective former, current, or future officers, 
employees, directors, agents, representatives, owners, members, partners, financial 
advisors, legal advisors, shareholders, managers, consultants, accountants, attorneys, 
affiliates, predecessors and  predecessors in interest, each in their capacities as such, of 
and from any and all claims, demands, liabilities, responsibilities, disputes, remedies, 
causes of action, indebtedness and obligations, rights, assertions, allegations, actions, 
suits, controversies, proceedings, losses, damages, injuries, attorneys’ fees, costs, 
expenses, or judgments of every type, whether known, unknown, asserted, unasserted, 
suspected, unsuspected, accrued, unaccrued, fixed, contingent, pending, or threatened 
including all legal and equitable theories of recovery, arising under common law, statute 
or regulation or by contract, of every nature and description that exist on the date hereof 
arising out of, relating to, or in connection with (a) any of the Intermediation Contracts 
(including the Assurance Agreement) or the transactions contemplated thereunder or (b) 
this Interim Order, including: (i) any so-called “lender liability” or equitable 
subordination claims or defenses, (ii) any and all claims and causes of action arising 
under the Bankruptcy Code, and (iii) any and all claims and causes of action regarding 
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the validity, priority, perfection, or avoidability of the liens of the Protected 
Counterparties. 

Interim Order, ¶ 33. 

Liens on Avoidance 
Actions 
 

First Lien on Unencumbered Property. 

(iii) no portion of the Intermediation Obligations or any payments made to the Protected 
Counterparties or applied to or paid on account of the obligations owing under the 
Intermediation Contracts prior to the Petition Date is subject to any contest, attack, 
rejection, recovery, recoupment, reduction, defense, counterclaim, offset, 
subordination, recharacterization, avoidance, or other claim, cause of action or other 
challenge of any nature under the Bankruptcy Code or applicable non-bankruptcy law; 

(b) the SOA Prepetition Liens, are (i) valid, binding, perfected, enforceable, first-
priority liens and security interests in the MLC Separate Assets and Collateral and 
JPMVEC Separate Assets and Collateral, (ii) valid, binding, perfected, enforceable, 
junior-priority liens and security interests in the Term Loan Priority Collateral and the 
ABL/SOA Priority Collateral, (iii) not subject to avoidance, recharacterization, 
subordination, recovery, attack, effect, counterclaim, defense or claim under the 
Bankruptcy Code or applicable non-bankruptcy law and (iv) as of the Petition Date, 
subject and subordinate only to (A) the Carve Out, (B) in the case of the Term Loan 
Priority Collateral, the liens and security interests in favor of the Refining TLB Secured 
Parties (as such term is defined in the Interim DIP Order), and (C) in the case of the 
ABL/SOA Priority Collateral, the liens and security interests in favor of the Refining 
ABL Secured Parties (as such term is defined in the Interim DIP Order); 

(c) none of the Protected Counterparties control the Debtors or their properties or 
operations, have authority to determine the manner in which any Debtor’s operations 
are conducted or are control persons or insiders of the Debtors by virtue of any of the 
actions taken with respect to, in connection with, related to or arising from the 
Intermediation Contracts; 

(d) no claims or causes of action exist against, or with respect to, the Protected 
Counterparties under any agreements by and among the Debtors and any such party that 
is in existence as of the Petition Date;  

(e) the Protected Counterparties could not be compelled to continue to perform under 
the Intermediation Contracts following the Petition Date.  In this regard, the Debtors 
acknowledge, and upon entry of the Final Order this Court finds, that: (i) the Protected 
Counterparties are “forward contract merchants” and/or “swap participants” as such 
terms are used in sections 556 and/or 560 and defined in section 101 of the Bankruptcy 
Code; (ii) the Secured Intermediation Contracts by and between the Debtors and the 
Protected Counterparties are “forward contracts” and/or “swap agreements,” as the case 
may be, as such terms are defined in sections 101 of the Bankruptcy Code and, as such, 
are therefore “Safe Harbor” contracts under the applicable provisions of the Bankruptcy 
Code.  As Safe Harbor contracts, the right of Protected Counterparties to cause the 
liquidation and/or termination of the Intermediation Contracts because of a condition of 
the kind specified in section 365(e)(1) of the Bankruptcy Code is not and cannot be 
stayed, avoided or otherwise limited by operation of any provision of the Bankruptcy 
Code or order of this Court; and (iii) the Secured Intermediation Contracts constitute a 
“contract to make a loan, or extend other debt financing or financial accommodations, 
to or for the benefit of the debtor” within the meaning of Sections 365(c)(2) and 
365(e)(2)(B) of the Bankruptcy Code. 
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(f) MLC and PESIC are each oversecured as of the Petition Date, and accordingly, 
pursuant to Section 506(b) of the Bankruptcy Code, MLC and PESIC are entitled to 
interest and any reasonable fees, costs and expenses provided by the Secured 
Intermediation Contracts or applicable law; and 

(g) all cash, securities or other property of the Refining Debtors (and the proceeds 
therefrom) as of the Petition Date, including all cash, securities or other property (and 
the proceeds therefrom) and other amounts on deposit or maintained by the Refining 
Debtors in any account or accounts with any depository institution (collectively, the 
“Depository Institutions”), were subject to rights of set-off and valid, perfected, 
enforceable SOA Prepetition Liens, for the benefit of the Protected Counterparties.  All 
proceeds of the SOA Prepetition Collateral (including cash on deposit at the Depository 
Institutions as of the Petition Date, securities or other property, whether subject to 
control agreements or otherwise, in each case that constitutes SOA Prepetition 
Collateral) are “cash collateral” of the Protected Counterparties within the meaning of 
section 363(a) of the Bankruptcy Code (the “SOA Cash Collateral”) 

See Interim Order, ¶ 32. 

Repayment Features 
 

Prepayments.  

(a) With respect to all Rack Sales Contracts that are outstanding on any Day of 
any quarter of the Term, PESRM shall prepay to MLC the Rack Sale Prepayment 
Amount applicable for such Day, in accordance with Article V. 

(b) Starting from the first quarter following December 31, 2014, the Estimated 
Daily Rack Sale Amount may be increased or decreased, based on the Average Rack 
Sale Daily Amount for the prior quarter, which will be calculated by MLC on a Business 
Day that is the tenth (10th) Business Day prior to the beginning of any calendar quarter, 
as follows: if the Average Rack Sale Daily Amount for any prior quarter is greater than 
or lower than the Estimated Daily Rack Sale Amount payable in the prior quarter by an 
amount equal to at least $1,000,000, the Estimated Daily Rack Sale Amount applicable 
to the following quarter shall be increased or decreased, as applicable, by such amount.  
The Estimated Daily Rack Sale Amount shall be further proportionately increased or 
decreased, as determined by MLC, using its commercially reasonable discretion, to take 
into account (i) any addition to or removal of any Racks from any Required 
Infrastructure and (ii) any material expansions or contractions of working capacity at 
any Racks, such increase or decrease, as applicable, to take effect on the Day on which 
a new Rack becomes part of the Required Infrastructure, a then existing Rack is 
removed from the Required Infrastructure or such material expansion or contraction of 
the working capacity of any Rack occurs, provided that such modifications are made on 
the basis of information relating to increases or decreases to throughput provided by 
PESRM to MLC in a timely manner, and only to the extent any such increases or 
decreases constitute an increase or decrease in the aggregate of at least $1,000,000. 

(c) Each Rack Sale Prepayment Amount will be trued up with the actual amount 
of MLC Refined Product sales to PESRM at Racks in accordance with the invoicing 
provisions set forth in Article V. 

SOA, § 4.10 
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Fees 
Bankruptcy Rule 
4001(c)(1)(B) 

Estimated Throughput Fee Related Amount.  As soon as practicable after the Effective 
Date, MLC will provide PESRM with a written estimate of an amount (the “Estimated 
Throughput Fee-Related Amount”) determined solely in respect of the calendar month 
in which the Effective Date will occur (such amount to be calculated without giving 
effect to the amendments to be made to the First Restated Agreement on the Effective 
Date pursuant to the Assurance Agreement) pursuant to the following formula:  

the sum of  

(i) the positive difference (if any) of (x) the Monthly Cover Throughput Service 
Fee for such calendar month (pro-rated based on the number of days in such calendar 
month that will occur prior to the Effective Date) over (y) the sum of all Daily Cover 
Throughput Service Fees with respect to days in such calendar month prior to the 
Effective Date plus  

(ii) any Throughput Service Fee Implied Discount True-Up owed MLC in 
respect of such calendar month minus  

(iii) any Throughput Service Fee Implied Discount True-Up owed to PESRM in 
respect such calendar month. 

The Estimated Throughput Fee-Related Amount will be determined by MLC in a 
commercially reasonable manner based on commercially reasonable assumptions.  For 
purposes of calculating the Estimated Throughput Fee-Related Amount, the terms 
“Monthly Cover Throughput Service Fee”, “Daily Cover Throughput Service Fees” 
and “Throughput Service Implied Discount True-Up” shall have the meanings 
ascribed thereto by the First Restated Agreement (as in effect immediately prior to the 
Effective Date), subject to the following: 

The Throughput Service Fee Implied Discount True-Up (and the “Throughput Service 
Fee Implied Discount” referenced in the definition thereof) will be calculated by 
reference solely to those days in the relevant calendar month occurring prior to the 
Effective Date. 

As promptly as practicable after the Effective Date, MLC will calculate a true-up in 
respect of the Estimated Throughput Fee-Related Amount, and any payment that is 
required in respect of such true-up shall be included in the first Monthly True-Up 
Invoice following the completion of such true-up and shall be payable by the party 
that owes such true-up payment. 

The Estimated Throughput Fee-Related Amount will be determined by MLC in a 
commercially reasonable manner based on commercially reasonable assumptions.  For 
purposes of calculating the Estimated Throughput Fee-Related Amount, the terms 
“Monthly Cover Throughput Service Fee”, “Daily Cover Throughput Service Fees” 
and “Throughput Service Implied Discount True-Up” shall have the meanings 
ascribed thereto by the First Restated Agreement (as in effect immediately prior to the 
Effective Date), subject to the following: 

The Throughput Service Fee Implied Discount True-Up (and the “Throughput Service 
Fee Implied Discount” referenced in the definition thereof) will be calculated by 
reference solely to those days in the relevant calendar month occurring prior to the 
Effective Date. 

The party that owes the Estimated Throughput Fee-Related Amount shall pay it to the 
other party on or before the Effective Date.  As promptly as practicable after the 

Case 18-10122-KG    Doc 22    Filed 01/22/18    Page 23 of 42



 
 

 24  
KE 40833764 
 

Bankruptcy Code Intermediation Contract 

Effective Date, MLC will calculate a true-up in respect of the Estimated Throughput 
Fee-Related Amount, and any payment that is required in respect of such true-up shall 
be included in the first Monthly True-Up Invoice following the completion of such 
true-up and shall be payable by the party that owes such true-up payment. 

Facility Fees.  The Daily Invoice for the last Business Day of each calendar month 
shall include the Facility Fee for the following calendar month; provided that the 
Facility Fee for the remainder of January 2018 shall be paid by PESRM to MLC on or 
before the Effective Date.  The Facility Fee once paid will not be refundable for any 
reason. 

Certain Other Fees.  As soon as practicable, PESRM shall pay to MLC the Facility 
Fee for the remainder of January 2018 and (b) an amount equal to the sum of all 
Throughput Service Fees and Cover Throughput Service Fees (as such terms were 
defined in the First Restated Agreement immediately prior to the Effective Date and 
without giving effect to the amendments made pursuant to the Assurance Agreement 
on such date) that accrued (and were unpaid) immediately prior the Effective Date. 

See Prepetition SOA, §§ 2.02(bb), 5.08, 5.09 

Budget 
Bankruptcy Rule 4001 
(c)(1)(B) 

Within 60 days after the beginning of each fiscal year, a budget for PESRM in form 
reasonably satisfactory to MLC, but to include balance sheets, statements of income and 
sources and uses of cash, for each month of such fiscal year prepared in detail with 
appropriate presentation and discussion of the principal assumptions upon which such 
budgets are based, accompanied by the statement of a Financial Officer of PESRM to 
the effect that the budget of PESRM is a reasonable estimate for the periods covered 
thereby and have been prepared in good faith on the basis of assumptions stated therein, 
which such assumptions were believed to be reasonable at the time of preparation of 
such budget, it being understood that actual results may vary from the budget and such 
variances may be material; 

See Prepetition SOA, § 10.01(g). 

Liens and Priorities 
Bankruptcy Rule 
4001(c)(l)(B)(i) 

Liens.  

See Interim Order, Exhibit B. 

Events of Default 
Bankruptcy Rule 
4001(c)(l)(B) 

Termination Rights. 

Any rights (“Termination Rights”) of a Protected Counterparty to terminate or liquidate 
any or all Secured Intermediation Contracts or any or all transactions and/or collateral 
posted thereunder, including any right to terminate or liquidate if: (i) the Final Order, in 
form and substance reasonably acceptable to each of MLC and PESIC, each acting in 
their sole discretion, is not entered by the earlier of: (a) 45 days after the Petition Date 
or (b) the date of entry of the Confirmation Order, (ii) a final order that approves the 
DIP Facility and that is in form and reasonably substance acceptable to each of MLC 
and PESIC, each acting in their sole discretion (the “Final DIP Order”), is not entered 
by the Bankruptcy Court, or such DIP Facility has not been fully funded by the lenders 
thereto, in each case within 45 days of the Petition Date, (iii) no reorganization plan 
reasonably acceptable to each of MLC and PESIC, each acting in their sole discretion, 
has been confirmed and has become effective on or prior to July 30, 2018; provided, 
that any such reorganization plan that: (a) provides for payment in full, in cash, on the 
effective date thereof, of all obligations of the Refining Debtors to Protected 
Counterparties under Intermediation Contracts then due and owing, (b) provides for 
posting of cash collateral to Protected Counterparties on the effective date of such plan, 
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in an amount necessary to secure all obligations of the Refining Debtors under 
Intermediation Contracts that are not yet due and owing, and (c) does not require the 
provision of intermediation by MLC or PESIC after the effective date of such plan shall 
be deemed to be acceptable to MLC, (iv) the Refining Debtors fail to satisfy any of their 
material obligations (including credit support obligations) under the Intermediation 
Contracts, the Assurance Agreement, this Interim Order or, following its entry, the Final 
Order, (v) the Refining Debtors move to reject an Intermediation Contract or such 
Intermediation Contract is rejected under section 365(a) of the Bankruptcy Code, (vi) 
any Debtor declares itself to be, or is found by the Bankruptcy Court to be, 
administratively insolvent, or any Debtor declares that it does not intend to pay allowed 
administrative expense claims in full, (vii) the Debtors move or support a motion 
seeking to convert any Debtor’s bankruptcy case to a case under Chapter 7 of the 
Bankruptcy Code or dismissing any Debtor’s bankruptcy case, (viii) the Bankruptcy 
Court enters an order converting any Debtor’s bankruptcy case to a case under Chapter 
7 of the Bankruptcy Code or dismissing any Debtor’s bankruptcy case, (ix) the 
Bankruptcy Court enters an order, or any Debtor files or supports an application, motion 
or request for an order, directing the appointment under section 1104 of the Bankruptcy 
Code of (1) a trustee or (2) an examiner or any other person with enlarged powers 
relating to the operation of the business of any Debtor (i.e., powers beyond those set 
forth in section 1106(a)(3) and (4) of the Bankruptcy Code), (x) any debtor-in-
possession financing facility under which any Debtor is obligated to perform is 
accelerated by the lender or the lender’s agent or otherwise matures and remains unpaid, 
(xi) [Reserved]; (xii) any Debtor has, a receiver, custodian, trustee or liquidator 
appointed over all or a substantial portion of its assets or is subject to such an 
appointment or to any similar proceeding under the laws of any jurisdiction; (xiii) any 
order is entered in the bankruptcy case or elsewhere that in any material way affects, 
impairs, or limits (including the imposition of any stay or injunction), directly or 
indirectly, the Protected Counterparties’ rights or the Refining Debtors’ obligations 
under the Intermediation Contracts, the Assurance Agreement, this Interim Order or the 
Final Order or the validity, priority or enforceability of any security interests or claims 
granted to the Protected Counterparties pursuant to this Interim Order or the Final Order, 
(xiv) this Interim Order or, following its entry, the Final Order, shall cease to be in full 
force and effect; (xv) this Interim Order or, following its entry, the Final Order, shall 
have been, directly or indirectly, affected, impaired, limited, reversed, stayed, vacated 
or subjected to a stay pending appeal or otherwise modified in any way materially 
adverse to the Protected Counterparties, (xvi) an order is entered by the Bankruptcy 
Court requiring MLC or PESIC to disgorge any payment received by it under any 
Intermediation Contract or any Debtor moves for the disgorgement of any payment 
received by MLC or PESIC under any Intermediation Contract, whether such payment 
is received prior to, on or after the Petition Date, (xvii) the Interim DIP Order and, upon 
its entry, the Final DIP Order, are modified or amended in any way that affects any 
Termination Rights, or that is otherwise materially adverse to any Protected 
Counterparty, without the prior written consent of such Protected Counterparty, (xviii) 
the RSA is terminated, (xix) the Interim DIP Order, in form and substance reasonably 
acceptable to each of MLC and PESIC, each acting in their sole discretion, is not entered 
by the Bankruptcy Court, or the DIP Facility has not been funded in the amount of at 
least $120,000,000, in each case within 5 business days of the Petition Date, provided, 
that the form of the proposed Interim DIP Order filed on the docket is deemed to be in 
form and substance reasonably acceptable to each of MLC and PESIC, (xx) the Second 
Cash Collateral Transfer Obligation has not been satisfied by 4:00 p.m. prevailing 
Eastern Time on Friday, January 26, 2018, (xxi) the Third Cash Collateral Transfer 
Obligation has not been satisfied by 4:00 p.m. prevailing Eastern Time on Tuesday, 
May 1, 2018, (xxii) any Intermediation Contract shall be assigned by any Refining 
Debtor to any third party without the prior written consent of the other party or parties, 
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as applicable, to such Intermediation Contract, (xxiii) no reorganization plan acceptable 
to each of MLC and PESIC, each acting in their sole discretion, has been confirmed and 
has become effective on or prior to August 30, 2018; provided, that any such 
reorganization plan that: (a) provides for payment in full, in cash, on the effective date 
thereof, of all obligations of the Refining Debtors to Protected Counterparties under 
Intermediation Contracts then due and owing (b) provides for posting of cash collateral 
to Protected Counterparties on the effective date of such plan, in an amount necessary 
to secure all obligations of the Refining Debtors under Intermediation Contracts that are 
not yet due and owing, and (c) does not require the provision of intermediation by MLC 
or PESIC after the effective date of such plan shall be deemed to be acceptable to MLC, 
(xxiv) any motion or other pleading is filed by a Debtor proposing a transaction (other 
than the transactions expressly contemplated by the Prepackaged Plan) for the sale of 
the Refinery (through a sale of assets, sale of substantially all assets, merger, 
reorganization or otherwise) without (a) also selling all inventory constituting collateral 
securing obligations owed to the Protected Counterparties as part of such transaction 
and (b) providing payment in full in cash of all amounts owed to MLC and PESIC from 
such sale proceeds or otherwise, (xxv) the exclusive period for any Debtor to file, or 
solicit acceptances for, a plan of reorganization shall have terminated or expired, (xxvi) 
the Bankruptcy Court enters an order or orders granting relief from the automatic stay 
under section 362 of the Bankruptcy Code with regard to any assets of the Debtors and 
such relief would have or could reasonably be expected to have a material adverse 
effect, (xxvii) noncompliance by any Debtor with any of the material terms of the 
Interim Order or the Final Order; or (xxviii) the Debtors seek to alter or otherwise affect 
by any amendment, modification, supplement, extension, renewal, restatement, or 
refinancing of any pre or postpetition indebtedness the security interests and 
superpriority administrative expenses provided by this Interim Order.   

• No Termination Right will arise under any Secured Intermediation Contract 
unless the Protected Counterparty to such contract gives Refining and, if applicable, 
Admin three (3) business days’ prior written notice by email to Refining, and, if required 
under the relevant contract, Admin, to cure any condition that, after the giving of such 
notice and the lapse of such cure period, will give rise to a Termination Right, provided, 
that in the case of the Termination Rights described in subsections (i), (iii), (viii), (x), 
(xiv), (xix), (xx), (xxi), (xxiii) and (xxv) above, no notice requirement or opportunity to 
cure shall apply. 

• Subject to the satisfaction of any applicable notice requirement and/or the lapse 
of any applicable cure period, on and after the time when a Termination Right arises 
under any Secured Intermediation Contract, each Protected Counterparty to such 
contract shall be entitled to immediately exercise rights and remedies to suspend 
performance, terminate commitments, terminate, liquidate and/or accelerate 
transactions, offset or net termination values or payment amounts and/or apply any cash 
collateral in its possession or control (collectively, the “Immediate Exercise Rights and 
Remedies”), each in accordance with the terms of the applicable contract; provided, 
however, that the exercise of such Immediate Exercise Rights and Remedies shall in no 
way limit the Debtors’ ability to contest whether any such event has occurred or seek 
recourse against any such Protected Counterparty for any wrongful exercise of such 
rights; provided, further, that for the avoidance of doubt, such Immediate Exercise 
Rights and Remedies shall not apply to any Refining Collateral in the Debtors’ 
possession. 

• With respect to all rights and remedies other than the Immediate Exercise 
Rights and Remedies, provided for in the Intermediation Contracts and under applicable 
law (the “Rights and Remedies”), unless the Bankruptcy Court orders otherwise during 
the Remedies Notice Period (as defined below), upon the occurrence of any default, 
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Bankruptcy Code Intermediation Contract 

event of default, additional event of default, termination event or additional termination 
event (including any Termination Right) under any Intermediation Contract and the 
giving of five (5) business days’ prior written notice (which shall run concurrently with 
any notice required to be provided under the applicable Intermediation Contract or 
otherwise in this Interim Order) (the “Remedies Notice Period”) via email to Refining, 
and, if required under the terms of the relevant Intermediation Contract, Admin, and 
counsel to Refining and, if applicable, Admin (and, upon receipt, Refining shall 
promptly provide a copy of such notice to lead counsel for the Creditors’ Committee, if 
any, and the U.S. Trustee), Protected Counterparties may exercise such rights and 
remedies.  

• In any hearing regarding any exercise of any rights or remedies under the 
Intermediation Contracts , the only issues that may be raised by any party in opposition 
thereto shall be (i) whether, in fact,  the relevant default, event of default, additional 
event of default, termination event or additional termination event has occurred and (ii) 
whether the proposed exercise of such right or remedy  is in accordance with the terms 
of the Intermediation Contracts. 

• Any rights of a Protected Counterparty under the Secured Intermediation 
Contracts to dispose of, or to cause the SOA Collateral Agent to appoint a Protected 
Counterparty or third party designated by a Protected Counterparty to conduct a 
liquidation proceeding (the “Liquidation Agent”) to dispose of, their collateral 
consisting of hydrocarbon inventories, and the liquidation of such collateral by such 
Protected Counterparty or Liquidation Agent, in each case in accordance with the terms 
of the Secured Intermediation Contracts and notwithstanding any applicable law 
(including the Uniform Commercial Code) that is inconsistent with the collateral 
disposition provisions of the Secured Intermediation Contracts. 

See Interim Order, ¶ 22. 

Indemnification 
Bankruptcy Rule 
4001(c)(1)(B)(ix) 

Indemnification 

(l)Each Grantor shall indemnify the SOA Collateral Agent (and any sub-agent) and each 
Related Party of the foregoing (each such person being called an “Indemnitee”) against, 
and hold each Indemnitee harmless from, any and all losses, claims, damages, liabilities 
and reasonable out-of-pocket related expenses (including the reasonable out-of-pocket 
fees, charges and disbursements of one counsel for the Indemnitees, and if reasonably 
necessary, one local counsel to the Indemnitees in each relevant jurisdiction, and solely, 
in the case of conflicts of interest, appropriate counsel in each applicable material 
jurisdiction to the affected Indemnitee) incurred by any Indemnitee or asserted against 
any Indemnitee by any party hereto or any third party arising out of, in connection with, 
or as a result of (i) the execution or delivery of this Agreement, any other SOA 
Transaction Document, or any amendment, amendment and restatement, modification 
or waiver of the provisions hereof or thereof, or any agreement or instrument 
contemplated hereby or thereby, the performance by the parties hereto of their 
respective obligations hereunder or thereunder or the consummation of the transactions 
contemplated hereby or thereby, (ii) any actual or alleged presence or Release or 
threatened Release of Hazardous Materials on, at, under or from any property owned, 
leased or operated by any Grantor at any time, or any Environmental Claim related in 
any way to any Grantor, or (iii) any actual or prospective claim, litigation, investigation 
or proceeding relating to any of the foregoing, whether based on contract, tort or any 
other theory, whether brought by a third party or by such Grantor, and regardless of 
whether any Indemnitee is a party thereto; provided, that such indemnity shall not, as to 
any Indemnitee, be available to the extent that such losses, claims, damages, liabilities 
or related expenses (x) are determined by a court of competent jurisdiction by final and 
non-appealable judgment to have resulted from the bad faith, gross negligence or willful 
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Bankruptcy Code Intermediation Contract 

misconduct of such Indemnitee or its officers, partners, directors, trustees, agents, sub-
agents, or (y) result from a claim brought by the Grantors against an Indemnitee or its 
officers, partners, directors, trustees, agents, sub-agents for material breach of such 
Indemnitee’s obligations hereunder, solely if the Grantors have obtained a final and 
non-appealable judgment in its favor of such claim as determined by a court of 
competent jurisdiction. See SOA Security Agreement § 10.1(l). 

 

Background  

9. The Intermediation Contracts are an integrated suite of agreements, which are 

critical to the operations of the Debtors’ business. Among those agreements is the Prepetition SOA.  

The Prepetition SOA has the effect of reducing both the working capital investment required to 

operate the Debtors’ refining business and the Debtors’ exposure to commodity price volatility.   

10. Pursuant to the terms of the Prepetition SOA, MLC supplies and hedges 

substantially all of the crude oil and non-crude feedstock requirements of the Refining Complex, 

purchasing these feedstocks from third parties that Refining identifies at prices based on pricing 

mechanisms that Refining negotiates.  The feedstocks are stored in the tanks at the Refining 

Complex or at third-party facilities and are ultimately purchased by Refining as they are removed 

from tankage and processed at the Refining Complex.  The Prepetition SOA also provides for the 

intermediation of the Refining Debtors’ wholesale inventory, other intermediate gasoline and 

distillate products, and butane.  Under the terms of the Prepetition SOA, the Refining Debtors hold 

title to the inventory.  Some of the inventory is obligated to be redelivered to MLC.  

11. MLC also purchases substantially all of the barrels processed through the Refining 

Complex under the Prepetition SOA.  MLC pays the Refining Debtors a provisional index-based 

purchase price for certain of those finished products at the same time that it sells the Refining 

Debtors the feedstock for those finished products, thereby effectively netting the Refining Debtors’ 

input costs against their sales of output.   The actual price MLC pays for the Debtors’ refined 
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products is determined by market prices in existence at the time such products are refined and any 

shortfall or overage relative to the provisional price is settled between the Refining Debtors and 

MLC by payment to the party entitled to such shortfall or overage, as applicable.  MLC 

subsequently sells the refined products to third parties that Refining identifies at prices based on 

pricing mechanisms that Refining negotiates and hedges against index-based price movements that 

may occur between the time of MLC’s purchase from the Refining Debtors and the time of such 

sales to third parties.  To the extent the price received by MLC from a third party exceeds or falls 

short of a product index agreed between the Refining Debtors and MLC, the difference is settled 

between MLC and Refining.   

12. The Prepetition SOA enables the Refining Debtors to finance their acquisition of 

crude oil and non-crude feedstocks on trade credit terms that are more favorable than those that 

they could otherwise receive from suppliers by allowing the Refining Debtors to utilize the 

superior creditworthiness of their intermediation counterparty, MLC, for the acquisition of crude 

oil and non-crude feedstocks to be refined by the Refining Debtors.  Such an arrangement 

effectively funds a significant portion of the Refining Debtors’ refining operation by limiting the 

amount of working capital the Refining Debtors are required to deploy to run their business.   

13. The Prepetition SOA also allows the Refining Debtors to price crude oil and 

non-crude feedstocks at the time of processing, as opposed to the origination point, and to price 

finished products as soon as they are produced, as opposed to when they are actually sold to third 

parties, each of which reduces the risk associated with volatile commodity prices by shortening 

the commodity conversion cycle time—i.e., the time elapsed between raw material acquisition and 

the sale of finished products.  
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14. In connection with these activities, Refining pays MLC a fixed fee per barrel of 

feedstock that MLC sells to Refining and a separate fixed fee for each barrel of product that MLC 

purchases from Refining.  Additionally, in the event that, on any day, MLC has a net investment 

of working capital in connection with its performance under the Prepetition SOA, Refining pays 

MLC a daily working capital fee on the amount of such net investment at a rate of three-month 

LIBOR plus a fixed spread.  

15. In order to provide credit enhancement to MLC, the Protected Counterparties 

incorporated into the Intermediation Contracts certain provisions (the “Credit Event Provisions”) 

under which a newly formed special purpose entity, non-debtor PESIC provided credit event loss 

coverage (the “Credit Event Loss Coverage”) to MLC in the event that Refining becomes subject 

to certain adverse credit events.  To support the Credit Event Loss Coverage, a third-party investor 

originally funded PESIC with $150 million (currently, $60 million remains) in return for a 

preferred interest in PESIC.  The amount funded was then pledged to MLC to support the Credit 

Event Loss Coverage.  Pursuant to PESIC’s limited liability company agreement, PESIC’s 

preferred shareholder receives a preferred dividend from PESIC for providing the Credit Event 

Loss Coverage and pursuant to a consulting agreement, dated as of October 7, 2014, between 

PESIC and Refining (as amended, the “Consulting Agreement”),  Refining is obligated to make 

payments to PESIC in amounts sufficient to allow PESIC to make the preferred dividend payment 

to PESIC’s preferred shareholder.  The preferred dividends have historically ranged from 9.0% to 

22.5% per annum, on the amount of the preferred contribution to PESIC as compensation for 

providing the Credit Event Loss Coverage.  The Credit Event Provisions have been amended such 

that MLC would currently incur the first $15 million of loss without reimbursement from PESIC 

and, as a result, collateral (as described below) that has been posted by the Refining Debtors to 
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support the Credit Event Loss Coverage is now for the benefit of both MLC and PESIC.  In 

accordance with the postpetition amendments to the Intermediation Contracts, MLC’s first loss 

exposure will increase to $25 million in connection with an additional $10 million collateral 

posting, and the credit support provided by PESIC will decrease to $50 million. 

16. In order to implement the intermediation working capital facility, including the 

Credit Event Provisions, Refining entered into an ISDA master agreement with PESIC (the 

“PESRM-PESIC ISDA Master Agreement”), and PESIC entered into an ISDA master agreement 

with MLC (the “MLC-PESIC Secured Prepay ISDA Master Agreement” and together with the 

PESRM-PESIC ISDA Master Agreement, the “ISDA Master Agreements”). Pursuant to the ISDA 

Master Agreements, PESIC executes back-to-back sourcing and secured prepay transactions for 

the purchase of crude oil and non-crude feedstocks and the sale of refined products that mirror the 

terms of the corresponding transactions under the Prepetition SOA.  So long as Refining performs 

its obligations under the PESRM-PESIC ISDA Master Agreement, PESIC will be able to perform 

its obligations under the MLC-PESIC Secured Prepay ISDA Master Agreement, and pursuant to 

the Consulting Agreement, Refining is appointed as an agent of PESIC with authority to cause 

PESIC to perform its obligations under the ISDA Master Agreements, operate in accordance with 

its limited liability company agreement (the “LLCA”) (including fulfilling certain indemnification 

or expense reimbursement obligations required thereunder), and comply with applicable law.  

Refining conducts these activities at its own expense without a right to reimbursement from 

PESIC.    

17. Under the Credit Event Provisions, if Refining experiences certain adverse credit 

events as specified in the MLC-PESIC ISDA Master Agreement, subject to the conditions 

specified therein, MLC may trigger the credit event coverage provided by PESIC and after the 
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incurrence of the applicable first loss amount by MLC, MLC would have recourse to the credit 

support posted by PESIC.  MLC’s entry into an intermediation transaction incorporating the Credit 

Event Provisions was essential to its ability to provide Refining with working capital financing 

under the Prepetition SOA.  MLC could not have entered into and implemented the Prepetition 

SOA other than as a part of the suite of integrally-related documents that together constitute the 

Intermediation Contracts (including, but not limited to, the ISDA Master Agreements, the 

Consulting Agreement, and LLCA). 

Jurisdiction and Venue 

18. The United States Bankruptcy Court for the District of Delaware (the “Court”) has 

jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing 

Order of Reference from the United States District Court for the District of Delaware, dated 

February 29, 2012 (the “Amended Standing Order”).  The Debtors confirm their consent, pursuant 

to rule 7008 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) and rule 

9013-1(f) of the Local Rules of Bankruptcy Practice and Procedure of the United States 

Bankruptcy Court for the District of Delaware (the “Local Rules”), to the entry of a final order by 

the Court in connection with this Motion to the extent that it is later determined that the Court, 

absent consent of the parties, cannot enter final orders or judgments in connection herewith 

consistent with Article III of the United States Constitution. 

19. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

20. The bases for the relief requested herein are sections 362, 363, and 364 of the 

Bankruptcy Code, Bankruptcy Rule 6004, and Local Rule 9013-1(f). 
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Relief Requested10 

21. The Refining Debtors seek entry of an interim order, substantially in the form 

attached hereto as Exhibit A (the “Interim Order”) and a final order (the “Final Order” and, 

together with the Interim Order, the “Intermediation Orders”):11  

(a) authorizing the Refining Debtors to enter into the Assurance Agreement and 
to continue to perform under the prepetition Intermediation Contracts 
attached hereto as Schedule 1; 

(b) authorizing the Refining Debtors to enter into and perform Postpetition 
Intermediation Transactions; 

(c) providing superpriority administrative expense status pursuant to section 
364(c)(1) of the Bankruptcy Code (the “Intermediation Superpriority 
Claims”) with respect to all of the Refining Debtors’ obligations under 
Intermediation Contracts (whether arising prepetition or postpetition) in 
respect of intermediation transactions;  

(d) providing, pursuant to section 364(c)(2) of the Bankruptcy Code, valid, 
enforceable, non-avoidable automatically and fully perfected first priority 
liens on and security interests in the Catalyst Assets; 

(e) providing, pursuant to section 364(c)(2) of the Bankruptcy Code, valid, 
enforceable, non-avoidable automatically and fully perfected second 
priority liens on and security interests in all Refining Collateral, other than 
the Catalyst Assets, that is not otherwise subject to a valid, perfected and 
non-avoidable security interest or lien as of the Petition Date, subordinate 
to the DIP Liens; 

(f) providing, pursuant to section 364(c)(3) of the Bankruptcy Code, valid, 
enforceable, non-avoidable automatically and fully perfected junior liens on 
and security interests in all Refining Collateral (other than as set forth in 
clauses (d), (e) and (g) of this paragraph), subject to the Permitted Liens (as 
defined in the Postpetition Intermediation Agreement);  

(g) providing, pursuant to section 364(d)(l) of the Bankruptcy Code, valid, 
enforceable, non-avoidable automatically and fully perfected first priority 
senior priming liens on and security interests in all Refining Collateral that 

                                                 
10  Capitalized terms used but not defined in this Motion shall have the meanings ascribed to such terms in the Interim 

Order. 

11  Any liens described within this paragraph shall be subject and subordinate to the payment of the Carve Out and 
the Superpriority Carve Out Funding Lien. 
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is Secured Refining Collateral that also constitutes SOA Prepetition 
Collateral, wherever located; 

(h) modifying the automatic stay;  

(i) setting a final hearing to consider approval of this Motion on a final basis; 
and  

(j) granting related relief. 

Basis for Relief 

I. Section 363(c) of the Bankruptcy Code Authorizes the Refining Debtors to Continue 
the Intermediation Contracts and Enter into Postpetition Intermediation 
Transactions. 

22. Section 363(c)(1) of the Bankruptcy Code provides that a debtor in possession 

“may enter into transactions . . . in the ordinary course of business, without notice or a hearing, 

and may use property of the estate in the ordinary course of business without notice or a hearing.”  

The ordinary course of business standard embodied in this provision is intended to allow a debtor 

in possession the flexibility to run its business during its chapter 11 proceedings.  See Moore v. 

Brewer (In re HMH Motor Servs., Inc.), 259 B.R. 440, 448–49 (Bankr. S.D. Ga. 2000). 

23. The Bankruptcy Code does not define “ordinary course of business.”  

In re Commercial Mortg. & Fin. Co., 414 B.R. 389, 393 (Bankr. N.D. Ill. 2009).  However, courts 

have clarified that the standard is meant “to embrace the reasonable expectations of interested 

parties of the nature of transactions that the debtor would likely enter in the course of its normal, 

daily business.”  Med. Malpractice Ins. Assoc. v. Hirsch (In re Lavigne), 114 F.3d 379, 384 (2d 

Cir. 1997) (quoting In re Watford, 159 B.R. 597, 599 (M.D. Ga. 1993)); see also, e.g., In re Roth 

Am., Inc., 975 F.2d 949, 952 (3d Cir. 1992) (stating that section 363 of the Bankruptcy Code is 

designed to allow a debtor in possession “flexibility to engage in ordinary transactions without 

unnecessary . . . oversight”).  The two tests ordinarily applied by the courts to determine the 

ordinary course of business are the “horizontal test” and the “vertical test.”  Denton Cnty. Elec. 
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Co-Op., Inc. v. Eldorado Ranch (In re Denton Cnty. Elec. Coop., Inc.), 281 B.R. 876, 882 n.12 

(Bankr. N.D. Tex. 2002); In re Springfield Contracting Corp., 154 B.R. 214, 225–26 (Bankr. 

E.D.V.A. 1993).  “The ‘horizontal test’ focuses on the way businesses operate within a given 

industry.  The ‘vertical test’ focuses on the expectations of creditors.”  Denton Cnty., 281 B.R. at 

882 n.12.  Continuation of the Intermediation Contracts and entry into Postpetition Intermediation 

Transactions satisfies both tests. 

24. Under the horizontal test, the Intermediation Contracts and the Postpetition 

Intermediation Transactions are typical arrangements that are ubiquitous among companies in the 

Debtors’ industry.  Accordingly, the Debtors believe continuation of the Intermediation Contracts 

and entry into Postpetition Intermediation Transactions and incurrence and payment of the 

obligations thereunder fall within the standard, ordinary course practice of companies in the 

Debtors’ industry. 

25. Under the vertical test, creditors’ reasonable expectations of a debtor’s “ordinary 

course of business” are based on the debtor’s specific prepetition business practices and norms and 

the expectation that the debtor will conform to those practices and norms while operating as a 

debtor in possession.  In re Garofalo’s Finer Foods, Inc., 186 B.R. 414, 425 (N.D. Ill. 1995).  

Thus, a fundamental characteristic of an “ordinary” postpetition business transaction is its 

similarity to a prepetition business practice.  Marshack v. Orange Commercial Credit (In re Nat’l 

Lumber & Supply, Inc.), 184 B.R. 74, 79 (9th Cir. B.A.P. 1995); In re James A. Phillips, Inc., 

29 B.R. 391, 394 (S.D.N.Y. 1983).  The size, nature, and type of business and the size and nature 

of the transactions in question are all relevant to determining whether the transactions at issue are 

ordinary.  U.S. ex rel. Harrison v. Estate of Deutscher, 115 B.R. 592, 598 (M.D. Tenn. 1990); In 

re Johns-Manville Corp., 60 B.R. 612, 617 (Bankr. S.D.N.Y. 1986).  “Accordingly, a postpetition 
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transaction undertaken by the debtor that is similar in size and nature to prepetition transactions 

undertaken by the debtor would be within the ordinary course of business.”  Garofalo’s, 186 B.R. 

at 426.  Here, the Refining Debtors will be operating consistent with the Refining Debtors’ 

prepetition practices. 

II. The Refining Debtors Should Be Authorized to Continue the Intermediation 
Contracts and Enter Into Postpetition Intermediation Transactions. 

A. Continuation of the Intermediation Contracts and Entry into Postpetition 
Intermediation Transactions is an Exercise of the Refining Debtors’ Sound 
Business Judgment. 

26. To the extent that continuation of the Intermediation Contracts and entry into the 

Postpetition Intermediation Transactions implicate section 363(b) of the Bankruptcy Code, the 

Debtors submit that continuation of such arrangements constitute a proper exercise of the Debtors’ 

business judgment.  Section 363(b)(1) of the Bankruptcy Code provides, in relevant part, that 

debtors “after notice and a hearing, may use, sell or lease, other than in the ordinary course of 

business, property of the estate.”  Under section 363(b) of the Bankruptcy Code, courts require 

only that the debtor “show that a sound business purpose justifies such actions.”  In re Montgomery 

Ward Holding Corp., 242 B.R. 147, 153 (D. Del. 1999) (internal citations omitted); see also, e.g., 

In re Elpida Memory, Inc., No. 12-10947 (CSS), 2012 WL 6090194, at *5 (Bankr. D. Del. Nov. 

20, 2012) (noting that it is “well-settled” that a debtor may use its assets outside the ordinary course 

where such use “represents the sound exercise of business judgment”); In re Phoenix Steel Corp., 

82 B.R. 334, 335–36 (Bankr. D. Del. 1987) (stating that judicial approval under section 363 of the 

Bankruptcy Code requires a showing that the proposed action is fair and equitable, in good faith, 

and supported by a good business reason).  Moreover, “[w]here the debtor articulates a reasonable 

basis for its business decisions (as distinct from a decision made arbitrarily or capriciously), courts 

will generally not entertain objections to the debtor’s conduct.”  Johns-Manville, 60 B.R. at 616 
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(citation omitted); see also In re Tower Air, Inc., 416 F.3d 229, 238 (3d Cir. 2005) (“Overcoming 

the presumptions of the business judgment rule on the merits is a near-Herculean task.”). 

27. There is no question that a sound business purpose exists for the Refining Debtors 

to continue the Intermediation Contracts and enter into Postpetition Intermediation Transactions, 

which provide a low-risk means to reduce the impact of volatility on the Refining Debtors’ cash-

flow, help the Refining Debtors’ limit working capital requirements, and therefore enhance the 

value of the Debtors’ estates for the benefit of all their stakeholders.  This continuation preserves 

the Debtors’ ability to purchase crude oil in the short-term.  This access is necessary to the Debtors’ 

continued operations of their businesses during these Chapter 11 Cases. 

B. The Refining Debtors Should Be Authorized to Grant Liens on Account of the 
Secured Intermediation Contracts and Superpriority Claims on Account of 
Obligations under the Intermediation Contracts. 

28. Section 364 of the Bankruptcy Code authorizes a debtor to obtain “credit” on a 

superpriority or senior secured basis when obtaining such credit on other terms is unavailable.  11 

U.S.C. §§ 364(c), (d).  Courts generally afford debtors considerable deference to determine, in 

their business judgment, the terms under which they obtain postpetition secured credit.  See, e.g., 

In re L.A. Dodgers LLC, 457 B.R. 308, 313 (Bankr. D. Del. 2011); In re Curlew Valley Assocs., 

14 B.R. 506, 513-14 (Bankr. D. Utah 1981). 

29. To provide the necessary comfort to Protected Counterparties that the Refining 

Debtors will be able to honor their obligations pursuant to the Intermediation Contracts as 

administrative expense claims, the Refining Debtors request explicit authority to incur obligations 

under the Postpetition Intermediation Transactions secured by liens and security interests with the 

priorities set forth in Exhibit B attached to the Interim order, including first priority senior priming 
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liens on and security interests in all Refining Collateral that also constitutes SOA Prepetition 

Collateral.   

30. Courts in various jurisdictions have approved similar relief.  See, e.g., In re 

SandRidge Energy, Inc., Case No. 16-32488 (DRJ) (Bankr. S.D. Tex. June 30, 2016); In re Linn 

Energy, LLC, et al., No. 16-60040 (DRJ) (Bankr. S.D. Tex. May 17, 2016); In re Penn Va. Corp., 

et al., No. 16-32395 (KLP) (Bankr. E.D. Va. May 13, 2016); In re Energy Future Holdings Corp., 

No. 14-10979 (CSS) (Bankr. D. Del. June 30, 2014); In re Calpine Corp., No. 05-60200 (BRL) 

(Bankr. S.D.N.Y. Dec. 21, 2005). 

31. Granting liens and superpriority administrative expense claims is not unduly 

burdensome on the Refining Debtors, and the Refining Debtors believe these grants are necessary 

to enter into the Postpetition Intermediation Transactions, which are essential both to the stability 

of the Debtors’ businesses and the success of the Debtors’ restructuring.12   

32. In light of the foregoing, and as set forth in the Interim Order, the Refining Debtors 

propose to provide the Protected Counterparties with liens on and security interests in the Refining 

Collateral, in order to ensure access to Postpetition Intermediation Transactions and to preserve 

the value of the Debtors’ estates, including: 

(a) pursuant to section 364(c)(2) of the Bankruptcy Code, valid, enforceable, 
non-avoidable automatically and fully perfected first priority liens on and 
security interests in the Catalyst Assets; 

(b) pursuant to section 364(c)(2) of the Bankruptcy Code, valid, enforceable, 
non-avoidable automatically and fully perfected second priority liens on 
and security interests in all Refining Collateral, other than the Catalyst 
Assets, that is not otherwise subject to a valid, perfected and non-avoidable 
security interest or lien as of the Petition Date, subordinate to the DIP Liens; 

(c) pursuant to section 364(c)(3) of the Bankruptcy Code, valid, enforceable, 
non-avoidable automatically and fully perfected junior liens on and security 

                                                 
12  See First Day Declaration, Ex. A ¶¶ 40-42. 
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interests in all Refining Collateral (other than as set forth in clauses (a), (b) 
and (d) of this paragraph), subject to the Permitted Liens (as defined in the 
Postpetition Intermediation Agreement); and 

(d) pursuant to section 364(d)(l) of the Bankruptcy Code, valid, enforceable, 
non-avoidable automatically and fully perfected first priority senior priming 
liens on and security interests in all Refining Collateral that is Secured 
Refining Collateral that also constitutes SOA Prepetition Collateral, 
wherever located. 

33. The Debtors believe that authorizing the Refining Debtors to provide: (a) valid, 

enforceable SOA Priority Liens (as defined in the Interim Order) and Intermediation Superpriority 

Claims on account of the obligations under the Postpetition Intermediation Transactions is 

essential to preserve and maximize the value of the Debtors’ estates and is, therefore, appropriate 

and in the best interests of the Debtors, their estates, and all parties in interest in these Chapter 11 

Cases and should be permitted.13 

III. The Automatic Stay, to the Extent Applicable, Should Be Modified on a Limited 
Basis.  

34. The proposed Interim Order and Final Order modify the automatic stay provisions 

of section 362 of the Bankruptcy Code to the extent necessary to allow the Protected 

Counterparties to net amounts and obligations under Intermediation Contracts against amounts and 

obligations under other Intermediation Contracts and Postpetition Intermediation Transactions 

with the Refining Debtors and vice versa. 

35.  The stay modification, in the Debtors’ business judgment, is reasonable and fair 

under the circumstances of the Debtors' Chapter 11 Cases.  Accordingly, the Court should modify 

the automatic stay to the extent contemplated by the Interim Order and the Final Order. 

                                                 
13  See First Day Declaration, Ex. A ¶¶ 40-42. 
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Reservation of Rights 

36. Nothing contained herein is intended or shall be construed as:  (a) an admission as 

to the validity of any prepetition claim against a Debtor entity; (b) a waiver of the Debtors’ or any 

other party in interest’s rights to dispute any prepetition claim on any grounds; (c) a promise or 

requirement to pay prepetition claims; (d) an implication or admission that any particular claim is 

of a type specified or defined in this Motion or any order granting the relief requested by this 

Motion; (e) a request or authorization to assume any prepetition agreement, contract, or lease 

pursuant to section 365 of the Bankruptcy Code; or (f) a waiver of the Debtors’ or any other party 

in interest’s rights under the Bankruptcy Code or any other applicable law. 

Waiver of Bankruptcy Rule 6004(a) and 6004(h) 

37. To implement the foregoing successfully, the Debtors seek a waiver of the notice 

requirements under Bankruptcy Rule 6004(a) and the 14-day stay of an order authorizing the use, 

sale, or lease of property under Bankruptcy Rule 6004(h). 

Notice 

38. The Debtors will provide notice of this Motion to:  (a) the Office of the U.S. Trustee 

for the District of Delaware; (b) the holders of the 30 largest unsecured claims against the Debtors 

(on a consolidated basis); (c)  counsel to the DIP Agent; (d)  counsel to the DIP Lenders; 

(e)  counsel to the Refining ABL Agent; (f)  counsel to the Refining TLB Agent; (g)  counsel to 

the Logistics Agent; (h)  counsel to MLC; (i)  counsel to PESIC and BTO Commodities L.P.; 

(j) the Internal Revenue Service; (k) all parties known by the Debtors to hold or assert a lien on 

any asset of any Debtor; (l) all relevant state taxing authorities; (m) all of the Debtors’ landlords, 

and owners and/or operators of premises at which any of the Debtors’ inventory and/or equipment 

is located; and (n) any party that has requested notice pursuant to Bankruptcy Rule 2002.  As this 

Motion is seeking “first day” relief, within two business days of the hearing on this Motion, the 
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Debtors will serve copies of this Motion and any order entered in respect to this Motion as required 

by Local Rule 9013-1(m).  The Debtors submit that, in light of the nature of the relief requested, 

no other or further notice need be given. 

No Prior Request 

39. No prior motion for the relief requested herein has been made to this or any other 

court. 

[Remainder of page intentionally left blank.] 
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WHEREFORE, the Debtors respectfully request that the Court enter the Interim Order and 

the Final Order, granting the relief requested herein and such other relief as the Court deems 

appropriate under the circumstances. 

Dated:  January 22, 2018  /s/ Laura Davis Jones 
Wilmington, Delaware Laura Davis Jones (DE Bar No. 2436) 
 Timothy P. Cairns (DE Bar No. 4228) 
 Peter J. Keane (DE Bar No. 5503) 
 PACHULSKI STANG ZIEHL & JONES LLP 
 919 North Market Street, 17th Floor 
 P.O. Box 8705 
 Wilmington, Delaware 19899-8705 (Courier 19801) 
 Telephone: (302) 652-4100 
 Facsimile: (302) 652-4400 
 Email:  ljones@pszjlaw.com 
 tcairns@pszjlaw.com 
 pkeane@pszjlaw.com 
 - and - 
 James H.M. Sprayregen, P.C.  

Steven N. Serajeddini (pro hac vice admission pending) 
KIRKLAND & ELLIS LLP 
KIRKLAND & ELLIS INTERNATIONAL LLP 
300 North LaSalle Street 
Chicago, Illinois 60654 
Telephone: (312) 862-2000 
Facsimile: (312) 862-2000 

 Email:  james.sprayregen@kirkland.com 
   steven.serajeddini@kirkland.com 

 - and - 
 Edward O. Sassower, P.C. (pro hac vice admission pending) 
 Matthew C. Fagen (pro hac vice admission pending) 
 KIRKLAND & ELLIS LLP 
 KIRKLAND & ELLIS INTERNATIONAL LLP 
 601 Lexington Avenue 
 New York, New York 10022 
 Telephone: (312) 862-2000 
 Facsimile: (312) 862-2200 
 Email:  edward.sassower@kirkland.com 
   matthew.fagen@kirkland.com 
  
 Proposed Co-Counsel to the Debtors and Debtors in Possession 
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Intermediation Contracts 
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“Intermediation Contract” means each of the agreements or contracts listed or referenced below, 
and such agreements and contracts shall be referred to collectively as the “Intermediation 
Contracts”: 

1. Amended and Restated Supply and Offtake Agreement, dated as of October 7, 2014, by 
and among Philadelphia Energy Solutions Refining and Marketing LLC (“PESRM”), Merrill 
Lynch Commodities, Inc. (“MLC”) and PES Administrative Services, LLC (“PESA”), including 
the schedule, exhibits and annexes thereto and the transactions thereunder, as amended by 
Amendment No. 1, dated as of April 14, 2015, Amendment No. 2, dated as of January 1, 2016, 
Amendment No. 3, dated as of July 1, 2016, Amendment No. 4, dated as of November 18, 2016, 
the MLC-PESRM Side Letter, dated as of December 9, 2016, Amendment No. 5, dated as of 
January 17, 2017, Amendment No. 6, dated as of June 13, 2017, Amendment No. 7, dated as of 
June 22, 2017, Amendment No. 8, dated as of September 29, 2017, Amendment No. 9, dated as of 
October 19. 2017, the Omnibus Amendment No. 1, dated as of August 15, 2017, the Second 
Omnibus Amendment, dated as of November 15, 2017, and as may be further amended, restated, 
supplemented, replaced or otherwise modified from time to time. 

2. Second Amended and Restated Supply and Offtake Agreement, dated as of [______ __, 
2018], by and among PESRM, MLC and PESA, as amended, restated, supplemented, replaced or 
otherwise modified from time to time. 

3. ISDA 2002 Master Agreement, dated as of October 7, 2014, by and between MLC and 
PESRM, including the schedule, confirmations, exhibits and annexes thereto and the transactions 
thereunder, as amended by Amendment No. 1, dated as of July 1, 2016, Amendment No. 2, dated 
as November 18, 2016, the MLC-PESRM Side Letter, dated as of December 9, 2016, the 
Assurance and Third Omnibus Amendment Agreement dated as of [______ __, 2018], and as may 
be further amended, restated, supplemented, replaced or otherwise modified from time to time. 

4. ISDA 2002 Master Agreement (Financial), dated as of October 7, 2014, by and between 
MLC and PESRM, including the schedule, confirmations, exhibits and annexes thereto and the 
transactions thereunder, as amended, restated, supplemented, replaced or otherwise modified from 
time to time. 

5. ISDA 2002 Master Agreement, dated as of October 7, 2014, by and between PESRM and 
PES Inventory Company, LLC (“PESIC”), including the schedule, confirmations, exhibits and 
annexes thereto and the transactions thereunder, as amended by Amendment No. 1, dated as of 
January 1, 2016, Amendment No. 2, dated as of November 18, 2016, the MLC-PESRM Side 
Letter, dated as of December 9, 2016, the Omnibus Amendment No. 1, dated as of August 15, 
2017, the Second Omnibus Amendment, dated as of November 15, 2017, the Assurance and Third 
Omnibus Amendment Agreement dated as of [______ __, 2018], and as may be further amended, 
restated, supplemented, replaced or otherwise modified from time to time. 

6. ISDA 2002 Master Agreement, dated as of October 7, 2014, by and between MLC and 
PESIC, including the schedule, confirmations, exhibits and annexes thereto and the transactions 
thereunder, as amended by Omnibus Amendment, dated as of July 30, 2015, Amendment No. 1, 
dated as of January 1, 2016, Amendment No. 2, dated as of November 18, 2016, the MLC-PESRM 
Side Letter, dated as of December 9, 2016, Amendment No. 3, dated as of January 17, 2017, the 
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Omnibus Amendment No. 1, dated as of August 15, 2017, the Second Omnibus Amendment, dated 
as of November 15, 2017, the Assurance and Third Omnibus Amendment Agreement dated as of 
[______ __, 2018], and as may be further amended, restated, supplemented, replaced or otherwise 
modified from time to time. 

7. Second Amended and Restated Pledge and Security Agreement, dated as of October 7, 
2014, by and among PESRM, as Grantor,  and MLC, as SOA Collateral Agent, as amended, 
restated, supplemented, replaced or otherwise modified from time to time. 

8. Third Amended and Restated Pledge and Security Agreement, dated as of [______ __, 
2018], by and among PESRM, as Grantor, and MLC, as SOA Collateral Agent, as amended, 
restated, supplemented, replaced or otherwise modified from time to time. 

9. Letter Agreement regarding Release of Liens on RINs Pledged Collateral and Limited 
Termination of SOA Security Agreement, dated November 16, 2016, by and among PESRM, 
PESA, JPMVEC, as RINs Sub-Collateral Agent and RINs Secured Party, and MLC, as SOA 
Collateral Agent. 

10. Amended and Restated Open-End Mortgage, Security Agreement, Assignment of Leases 
and Rents, Financing Statement and Fixture Filing (Secures Future Advances), effective as of 
October 7, 2014, by PESRM, mortgagor, to MLC, mortgagee. 

11. Each other Supply and Offtake Security Document (as defined in the Prepetition 
Intermediation Agreement), as amended, restated, supplemented, replaced or otherwise modified 
from time to time. 

12. Each other Supply and Offtake Security Document (as defined in the Post-Petition 
Intermediation Agreement), as amended, restated, supplemented, replaced or otherwise modified 
from time to time. 

13. Deed of Pledge, dated as of October 23, 2014, by and between MLC, as SOA Collateral 
Agent, and PESRM, as amended, restated, supplemented, replaced or otherwise modified from 
time to time. 

14. Deposit Account Control Agreement, dated as of October 7, 2014, by and between PESRM 
and Bank of America, N.A. (“BANA”), as collateral agent and as depository bank, as amended, 
restated, supplemented, replaced or otherwise modified from time to time. 

15. Deposit Account Control Agreement (Disbursements Account), dated as of October 13, 
2017, by and between PESRM and BANA, as collateral agent and as depository bank, as amended, 
restated, supplemented, replaced or otherwise modified from time to time. 

16. Amended and Restated Intercreditor Agreement, dated as of October 7, 2014, by and 
among PESRM, the other grantors party hereto from time to time, BANA, as Revolving Collateral 
Agent, and MLC, as SOA Collateral Agent and as MLC, including Exhibit A thereto, as amended 
by Amendment No. 1, dated as of October 26, 2015, amended, restated, supplemented, replaced 
or otherwise modified from time to time. 
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17. Intercreditor Agreement, dated as of April 4, 2013, among Bank of America, N.A., as ABL, 
Agent, JPMorgan Chase Bank, N.A., as Term Loan Agent, MLC, as Supply and Offtake Secured 
Party, PESRM and the other grantors party thereto, including Exhibit A thereto, in each case, as 
amended, restated, supplemented, replaced or otherwise modified from time to time. 

18. Framework and Collateral Agency Agreement, dated as of October 7, 2014, by and among 
PESIC, MLC, and MLC, as SOA Collateral Agent, as amended by the Omnibus Amendment, 
dated as of July 30, 2015, the Omnibus Amendment No. 1, dated as of August 15, 2017, and the 
Second Omnibus Amendment, dated as of November 15, 2017, the Assurance and Third Omnibus 
Amendment Agreement dated as of [______ __, 2018], and as further amended, restated, 
supplemented, replaced or otherwise modified from time to time. 

19. Pledge and Security Agreement, dated as of October 7, 2014, between PESIC, as Grantor, 
and MLC, as Secured Party, as amended by the Omnibus Amendment dated as of July 30, 2015, 
the Omnibus Amendment No. 1, dated as of August 15, 2017, and as further amended, restated, 
supplemented, replaced or otherwise modified from time to time. 

20. Collateral Account Control Agreement, dated as of July 30, 2015, by and among PESIC, 
MLC, and the Bank of New York Mellon, as amended, restated, supplemented, replaced or 
otherwise modified from time to time. 

21. Consent and Agreement, dated as of October 7, 2014, by and among PESRM, PESIC and 
MLC, as amended, restated, supplemented, replaced or otherwise modified from time to time. 

22. IECA® Master Netting Agreement, dated as of October 7, 2014, by and between MLC and 
PESRM, as amended, restated, supplemented, replaced or otherwise modified from time to time. 

23. Amended and Restated Consulting Agreement, dated as of October 7, 2014, by and 
between MLC and PESRM, as amended by the Second Omnibus Amendment, dated as of 
November 15, 2017, the Assurance and Third Omnibus Amendment Agreement dated as of 
[______ __, 2018], and as may be further amended, restated, supplemented, replaced or otherwise 
modified from time to time. 

24. Consulting Agreement, dated as of October 7, 2014, by and between PESRM and PESIC, 
as amended by the Omnibus Amendment No. 1, dated as of August 15, 2017, the Second Omnibus 
Amendment, dated as of November 15, 2017, the Assurance and Third Omnibus Amendment 
Agreement dated as of [______ __, 2018], and as further amended, restated, supplemented, 
replaced or otherwise modified from time to time. 

25. Amended and Restated Limited Liability Company Agreement, dated as of October 7, 
2014, by and between PESIC, PES Holdings, LLC, and BTO Commodities L.P., as amended by 
the Omnibus Amendment No. 1, dated as of August 15, 2017, the Second Omnibus Amendment, 
dated as of November 15, 2017, the Assurance and Third Omnibus Amendment Agreement dated 
as of [______ __, 2018], and as further amended, restated, supplemented, replaced or otherwise 
modified from time to time.  
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26. Third Party Consent and Access Agreement entered into as of October 7, 2014 by and 
among Kinder Morgan Liquids Terminals LLC, MLC, and PESRM, as amended, restated, 
supplemented, replaced or otherwise modified from time to time. 

27. Third Party Consent and Access Agreement (Belmont Rack) entered into as of October 7, 
2014 by and among Sunoco Partners Marketing & Terminals L.P., MLC, and PESRM, as 
amended, restated, supplemented, replaced or otherwise modified from time to time. 

28. Third Party Consent and Access Agreement (Eagle Point) entered into as of October 7, 
2014 by and among Sunoco Partners Marketing & Terminals L.P., MLC, and PESRM, as 
amended, restated, supplemented, replaced or otherwise modified from time to time. 

29. Third Party Consent and Access Agreement (Eagle Point Tanks) entered into as of October 
7, 2014 by and among Sunoco Partners Marketing & Terminals L.P., MLC, and PESRM, as 
amended, restated, supplemented, replaced or otherwise modified from time to time. 

30. Third Party Consent and Access Agreement entered into as of October 7, 2014 by and 
among Sunoco Partners Marketing & Terminals L.P. (Fort Miffin), MLC, and PESRM, as 
amended, restated, supplemented, replaced or otherwise modified from time to time. 

31. Third Party Consent and Access Agreement entered into as of October 7, 2014 by and 
among Sunoco Partners Marketing & Terminals L.P. (Van Burren), MLC, and PESRM, as 
amended, restated, supplemented, replaced or otherwise modified from time to time. 

32. Third Party Consent and Access Agreement entered into as of October 7, 2014 by and 
among Sunoco Partners Marketing & Terminals L.P. (Marcus Hook) , MLC, and PESRM, as 
amended, restated, supplemented, replaced or otherwise modified from time to time. 

33. Third Party Consent and Access Agreement entered into as of October 7, 2014 by and 
among Sunoco Partners Marketing & Terminals L.P. (Rail Offloading), MLC, and PESRM, as 
amended, restated, supplemented, replaced or otherwise modified from time to time. 

34. Third Party Consent and Access Agreement entered into as of October 7, 2014 by and 
among Sunoco Pipeline L.P., MLC, and PESRM, as amended, restated, supplemented, replaced or 
otherwise modified from time to time. 

35. Third Party Consent and Access Agreement entered into as of October 7, 2014 by and 
among TRANSFLO Terminal Services, Inc., MLC, and PESRM, as amended, restated, 
supplemented, replaced or otherwise modified from time to time. 

36. Bailee Agreement entered into on October 7, 2014 by and among ST Linden Terminal, 
LLC, MLC, and PESRM, as amended, restated, supplemented, replaced or otherwise modified 
from time to time. 

37. Third Party Consent and Access Agreement entered into as of October 7, 2014 by and 
among Sunoco Partners Marketing & Terminals L.P. (SXL Rack), MLC, and PESRM, as 
amended, restated, supplemented, replaced or otherwise modified from time to time. 
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38. Third Party Consent and Access Agreement entered into as of October 7, 2014 by and 
among Lucknow-Highspire Terminals Company, MLC, and PESRM, as amended, restated, 
supplemented, replaced or otherwise modified from time to time. 

39. Third Party Consent and Access Agreement entered into as of November 3, 2014 by and 
among NGL Energy Partners LP, MLC, and PESRM, as amended, restated, supplemented, 
replaced or otherwise modified from time to time. 

40. Amended and Restated Third Party Consent and Access Agreement entered into as of 
September 29, 2017 by and among North Yard Logistics, L.P., MLC, and PESRM, as amended, 
restated, supplemented, replaced or otherwise modified from time to time. 

41. Third Party Consent and Access Agreement entered into as of October 7, 2014 by and 
among Sunoco Partners Marketing & Terminals L.P., MLC, and PESRM, as amended, restated, 
supplemented, replaced or otherwise modified from time to time. 

42. Third Party Consent and Access Agreement, dated as of September 1, 2016, by and among 
Arc Terminals Pennsylvania Holdings LLC, MLC  and PESRM, as amended, restated, 
supplemented, replaced or otherwise modified from time to time. 

43. Third Party Consent and Access Agreement, dated as of April 28, 2015, by and among 
Bakken Oil Express, LLC, Freepoint Commodities, LLC, MLC and PESRM, as amended, restated, 
supplemented, replaced or otherwise modified from time to time. 

44. Third Party Consent and Access Agreement, dated as of April 28, 2015, by and among 
Savage Services Corporation, Freepoint Commodities, LLC, MLC and PESRM, as amended, 
restated, supplemented, replaced or otherwise modified from time to time. 

45. Third Party Consent and Access Agreement, dated as of September 1, 2016, by and among 
Buckeye Terminals, LLC, MLC and PESRM, as amended, restated, supplemented, replaced or 
otherwise modified from time to time. 

46. Third Party Consent and Access Agreement, dated as of January 29 2015, by and among 
Eco-Energy Distribution Services, LLC, MLC and PESRM. as amended, restated, supplemented, 
replaced or otherwise modified from time to time. 

47. Third Party Consent And Access Agreement, dated as of January 19, 2017, by and among 
Sunoco Partners Marketing & Terminals L.P., MLC and PESRM, as amended, restated, 
supplemented, replaced or otherwise modified from time to time. 

48. Third Party Consent and Access Agreement, dated  as of January 31, 2015 by and among 
Sunoco Partners Marketing & Terminals L.P., MLC and PESRM, as amended, restated, 
supplemented, replaced or otherwise modified from time to time. 

49. Third Party Consent and Access Agreement, dated  as of February 5, 2016 by and among 
Sunoco Partners Marketing & Terminals L.P., MLC and PESRM, as amended, restated, 
supplemented, replaced or otherwise modified from time to time. 
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50. Rack Sales Agreement, by and between MLC and PESRM, dated as of July 20, 2017, as 
amended, restated, supplemented, replaced or otherwise modified from time to time. 

51. Isobutane/Renewable Fuels Agreement, by and between MLC and PESRM, dated as of 
October 7, 2014, as amended, restated, supplemented, replaced or otherwise modified from time 
to time. 

52. Third Party Consent and Access Agreement, dated as of May 6, 2015, by and among Arc 
Terminals New York Holdings LLC, MLC  and PESRM, as amended, restated, supplemented, 
replaced or otherwise modified from time to time. 

53. Irrevocable and Unconditional Acknowledgement dated as of October 7, 2014 from OSG 
Delaware Bay Lightering LLC in respect of MLC’s interests under that certain Deed of Pledge 
dated 7 October 2014 between PES and MLC as collateral agent. 

54. Partial Assignment and Assumption dated as of June 22, 2017 by and among PESRM, 
MLC and PBH Holding Company LLC. 

55. Each side letter entered into between PESRM, MLC and PESA from time to time under 
the Supply and Offtake Agreement, pursuant to each of which, among other things, PESRM and/or 
PESA have waived certain rights under the Supply and Offtake Agreement with respect to 
specified transactions, each such letter as amended, restated, supplemented, replaced or otherwise 
modified from time to time. 

56. Each letter of indemnity issued by PESRM to MLC in connection with the Supply and 
Offtake Agreement. 

57. Crude Oil Sales Agreement dated as of October 7, 2016, between PESRM and MLC, 
related to transaction which MLC entered with Oasis Petroleum Marketing LLC, as amended, 
restated, supplemented, replaced or otherwise modified from time to time. 

58. Account Bank Agreement, dated as of November 15, 2017, by and between MLC, in its 
capacity as SOA Collateral Agent, and The Bank of New York Mellon, as account bank, as 
amended, restated, supplemented, replaced or otherwise modified from time to time.  

59. Irrevocable Standby Letter of Credit No. NYSB2014144, dated October 31, 2014, issued 
by Lloyds Bank PLC in favor of PESIC for the account of MLC, as amended from time to time. 

60. Partial Assignment and Assumption, dated as of January 1, 2018, by and among PESRM, 
MLC and PBF Holding Company LLC (“PBF”) relating to Sale Confirmation Contract Number 
PWF17WS716492 between PBF and PESRM. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 ------------------------------------------------------------ x  

In re: 
 
PES HOLDINGS, LLC, et al.,1 

Debtors. 

:
:
:
:
:
:
: 

Chapter 11 

Case No. 18-10122 (KG) 

Joint Administration Requested 

 ------------------------------------------------------------ x  
 

INTERIM ORDER  
(I) AUTHORIZING CONTINUATION OF PREPETITION  
INTERMEDIATION AGREEMENTS, (II) AUTHORIZING  

THE DEBTORS TO ENTER INTO AND PERFORM POSTPETITION  
INTERMEDIATION TRANSACTIONS, (III) PROVIDING SUPERPRIORITY  

ADMINISTRATIVE EXPENSE STATUS IN RESPECT OF INTERMEDIATION  
TRANSACTIONS, (IV) PROVIDING FIRST PRIORITY LIENS IN RESPECT OF  

SECURED INTERMEDIATION CONTRACTS, (V) MODIFYING THE AUTOMATIC  
STAY, (VI) SETTING A FINAL HEARING AND (VII) GRANTING RELATED RELIEF 
 

Upon the motion (the “Motion”)2 of Philadelphia Energy Solutions Refining and 

Marketing LLC (“Refining” or “PESRM”) and its subsidiary, PES Administrative Services, LLC, 

that is a debtor and debtor in possession in the above-captioned cases (“Admin” and, together with 

Refining, the “Refining Debtors” and, together with the other debtors and debtors in possession in 

the above-captioned chapter 11 cases, collectively, the “Debtors”) for entry of an interim order 

(this “Interim Order”) (a) authorizing continuation of prepetition intermediation agreements (the 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are:  PES Holdings, LLC (8157); North Yard Financing, LLC (6284); North Yard GP, LLC (5458); 
North Yard Logistics, L.P. (5952); PES Administrative Services, LLC (3022); PES Logistics GP, LLC (9202); 
PES Logistics Partners, L.P. (1288); PESRM Holdings, LLC (2107); and Philadelphia Energy Solutions Refining 
and Marketing LLC (9574).  The Debtors’ service address is:  1735 Market Street, Philadelphia, Pennsylvania 
19103. 

2  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion. 
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“Intermediation Contracts”),3 (b) authorizing the Refining Debtors to enter into and perform 

postpetition intermediation transactions, (c) providing superpriority administrative expense status 

in respect of intermediation transactions, (d) providing first priority liens in respect of secured 

Intermediation Contracts (as defined in the Motion, the “Secured Intermediation Contracts”), (e) 

modifying the automatic stay, (f) setting a final hearing, and (g) granting related relief, all as more 

fully set forth in the Motion; and upon the First Day Declaration; and this Court having jurisdiction 

over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order; and this 

Court having found that this is a core proceeding pursuant to 28 U.S.C. § 157(b)(2); and this Court 

having found that venue of this proceeding and the Motion in this district is proper pursuant to 28 

U.S.C. §§ 1408 and 1409; and this Court having found that the relief requested in the Motion is in 

the best interests of the Refining Debtors’ estates, their creditors, and other parties in interest; and 

this Court having found that the Debtors’ notice of the Motion and opportunity for a hearing on 

the Motion were appropriate under the circumstances and no other notice need be provided; and 

this Court having reviewed the Motion and having heard the statements in support of the relief 

requested therein at a hearing before this Court (the “Hearing”); and this Court having determined 

that the legal and factual bases set forth in the Motion and at the Hearing establish just cause for 

the relief granted herein; and upon all of the proceedings had before this Court; and after due 

deliberation and sufficient cause appearing therefor, THE COURT HEREBY FINDS THAT: 

A. Prior to the Petition Date, the Refining Debtors entered into with their 

counterparties, the Amended and Restated Supply and Offtake Agreement, dated as of 

October 7, 2014, by and among Refining, Admin and Merrill Lynch Commodities, Inc. (“MLC”) 

                                                 
3  A schedule of the Intermediation Contracts (as amended or amended and restated pursuant to the Assurance 

Agreement (as defined below)) is attached to the Motion as Schedule 1. 
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(as amended, and together with the related ancillary agreements, the “Prepetition Intermediation 

Agreement”) and intermediation transactions pursuant to the Intermediation Contracts.  

Prepetition, pursuant to the Prepetition Security Agreement, the Refining Debtors granted liens 

and security interests in certain collateral (the “SOA Prepetition Collateral”) to the Protected 

Counterparties (the “SOA Prepetition Liens”) to secure the Refining Debtors’ obligations to 

Protected Counterparties in connection with the Prepetition Intermediation Agreement.  Utilization 

of Intermediation Contracts, and the conducting of business pursuant to the terms of the 

Intermediation Contracts, is necessary to the Refining Debtors’ ability to engage in regular 

business operations. 

B. The Refining Debtors intend to enter into the Assurance and Third Omnibus 

Amendment Agreement annexed as Exhibit A to this Interim Order (the “Assurance Agreement”) 

with, among other parties, PESRM, MLC and PES Inventory Company, LLC (“PESIC”),4 for the 

purpose of, among other things, obtaining the Protected Counterparties’ agreement to continue 

intermediation activities under the Intermediation Contracts after the Petition Date.  The conditions 

to the effectiveness of the amendments to the Intermediation Contracts made by the Assurance 

Agreement will include the entry of this Interim Order, the execution and delivery of the 

Postpetition Intermediation Agreement between Refining, Admin and MLC, and the Postpetition 

Security Agreement between Refining and MLC in its capacity as SOA Collateral Agent. 

C. The Assurance Agreement provides, among other things, the parameters under 

which the Protected Counterparties to the Intermediation Contracts will agree to continue their 

relationships with the Refining Debtors under the Intermediation Contracts following the Petition 

                                                 
4  PESIC and MLC (both individually and in its capacity as SOA Collateral Agent (as defined in the Prepetition 

Security Agreement and the Postpetition Security Agreement, as applicable)) are referred to herein each as a 
“Protected Counterparty” and collectively as the “Protected Counterparties”).   
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Date for the period and on the terms described therein.  The Assurance Agreement further indicates 

the Refining Debtors’ desire and intent to conduct postpetition intermediation activities in the 

ordinary course of business and grant appropriate credit support to the Protected Counterparties. 

D. The Refining Debtors are willing to enter into the Assurance Agreement and grant 

certain protections to the Protected Counterparties because the Intermediation Contracts are 

integral to the on-going and future success of the Refining Debtors’ operations and maintaining 

the value of the Refining Debtors’ estates.   

E. Absent immediate entry of this Interim Order, the Protected Counterparties would 

assert and exercise their contractual rights to liquidate or terminate the Secured Intermediation 

Contracts pursuant to sections 556 and/or 560 of the Bankruptcy Code, as the case may be. 

F. All cash collateral provided by the Refining Debtors to the Protected Counterparties 

(whether prepetition or postpetition) to secure obligations owing to the Protected Counterparties 

in connection with the Secured Intermediation Contracts: (x) are proceeds from RINs sales or other 

MLC Separate Assets and Collateral and JPMVEC Separate Assets and Collateral (including the 

cash proceeds provided under Section 3.5 of the Postpetition Security Agreement and Section 3.5 

of the SOA Security Agreement), (y) are identifiable and constitute traceable proceeds of MLC 

Separate Assets and Collateral and JPMVEC Separate Assets and Collateral, and (z) constitute 

MLC Separate Assets and Collateral and JPMVEC Separate Assets and Collateral. 

G. The Protected Counterparties will not agree to maintain existing positions, continue 

intermediation activities, or engage in new intermediation activities solely on the basis of an 

unsecured debt allowable under section 503(b)(1) of the Bankruptcy Code as an administrative 

expense pursuant to section 364(a) or (b) of the Bankruptcy Code. 
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H. As a result, the Refining Debtors seek to provide to the Protected Counterparties: 

(1) superpriority administrative expense status pursuant to section 364(c)(1) of the Bankruptcy 

Code with respect to all of the Refining Debtors’ obligations under Intermediation Contracts 

(whether arising prepetition or postpetition); and (2) with respect to the Refining Debtors’ 

obligations under Secured Intermediation Contracts, the security interests and liens described 

herein consistent with the terms of the Secured Intermediation Contracts and the Assurance 

Agreement, to secure the Refining Debtors’ obligations under the Secured Intermediation 

Contracts, whether arising prepetition or postpetition, to protect the Protected Counterparties from 

the risk of the Refining Debtors’ nonperformance. 

I. The transactions contemplated by the Intermediation Contracts (as amended by the 

Assurance Agreement) are necessary to preserve and maximize the value of the Refining Debtors’ 

estates. 

J. The terms of the Assurance Agreement are fair, reasonable, and adequate given that 

the Refining Debtors are in chapter 11 and their current financial condition. 

K. The relief requested in the Motion is necessary, essential and appropriate for the 

continuation of the Refining Debtors’ operations. 

L. The Assurance Agreement was negotiated in good faith and at arm’s length 

between the Refining Debtors and the Protected Counterparties, and any credit extended pursuant 

to the Assurance Agreement or in connection with intermediation transactions by the Protected 

Counterparties is deemed to have been extended or made in good faith within the meaning of 

section 364(e) of the Bankruptcy Code. 

M. The relief granted by this Court pursuant to this Interim Order is necessary to avoid 

immediate and irreparable harm and injury to the Refining Debtors’ estates and creditors. 
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N. At or before the Hearing to grant the interim relief requested herein, each of the 

parties set forth below received notice of the Motion whether by telephone, email, telecopy, 

overnight delivery or by hand delivery: to (i) the Office of the United States Trustee for Region III 

(the “U.S. Trustee”), (ii) the holders of the 50 largest unsecured claims against the Debtors on a 

consolidated basis, (iii) counsel to the DIP Agent, (iv)  counsel to the DIP Lenders, (v)  counsel to 

the Refining ABL Agent, (vi)  counsel to the Refining TLB Agent, (vii) counsel to the Logistics 

Agent,5 (viii)  counsel to MLC, (ix) counsel to BTO Commodities, L.P. and PES Inventory 

Company, LLC, (x) the Internal Revenue Service, (xi) all parties known by the Debtors to hold or 

assert a lien on any asset of any Debtor, (xii) all relevant state taxing authorities and (xiii) all of 

the Debtors’ landlords, and owners and/or operators of premises at which any of the Debtors’ 

inventory and/or equipment is located, and owners and/or operators of premises at which any of 

the Debtors’ inventory and/or equipment is located, and it appearing that no other or further notice 

need be provided; and the Court having found that it may enter a final order consistent with 

Article III of the United States Constitution; and the Court having reviewed the Motion; and the 

Interim Hearing having been held by the Court on [●]; and the relief requested in the Motion being 

in the best interests of the Refining Debtors, their creditors and their estates and all other parties 

in interest in the Chapter 11 Cases; and the Court having determined that the relief requested in 

the Motion is necessary to avoid immediate and irreparable harm; and the Court having determined 

that the legal and factual bases set forth in the Motion establish just cause for the relief granted 

herein; and upon the record made by the Debtors in the Motion, and at the Interim Hearing and 

after due deliberation and sufficient cause appearing therefor;   

                                                 
5 The Logistics Agent is PNC Bank, National Association, as collateral agent to that certain Credit Agreement, 

dated as of November 24, 2015, by and among North Yard Logistics, L.P. (“Logistics”), as borrower, North Yard 
GP, LLC, as guarantor, and the lender parties thereto (collectively, the “Logistics Lenders”). 
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It is now therefore FOUND, DETERMINED, ORDERED AND ADJUDGED THAT: 

1. The Motion is GRANTED on an interim basis as set forth herein. 

2. Such notice is adequate and proper under the circumstances of this case.  

3. Good, adequate, and sufficient cause has been shown to justify the granting of the 

interim relief herein, and the immediate entry of this Interim Order. 

4. The Assurance Agreement, including those terms relating to (i) the Protected 

Counterparties’ agreement to delay the exercise of remedies and (ii) amendments to or 

restatements of the Intermediation Contracts, is hereby approved, and the Refining Debtors are 

authorized to enter into the Assurance Agreement and perform their obligations thereunder.  

Without limiting the foregoing, the sales contemplated by sections 3.5(b) and 3.5(c) of the 

Postpetition Security Agreement, and performance of the Second Cash Collateral Transfer 

Obligation and Third Cash Collateral Transfer Obligation (as defined therein), including the direct 

transfer of sale proceeds to the SOA Cash Collateral Account as contemplated by the Postpetition 

Security Agreement, are hereby approved. 

5. The Refining Debtors are hereby authorized (and each Protected Counterparty shall 

be entitled to rely upon such authorization) to engage in intermediation activities without further 

order of the Court, including engaging in intermediation activities pursuant to the terms of the 

Intermediation Contracts as amended by the Assurance Agreement, both in connection with 

existing transactions and by entering into new transactions, including any and all terms relating to 

collateral, offsetting, netting and/or cross-netting. 

6. With respect to each Protected Counterparty, the Refining Debtors shall perform 

all obligations arising under Intermediation Contracts (as amended by the Assurance Agreement), 

whether arising prepetition or postpetition, including (i) the making of all payments when due, 
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including payments due for prepetition deliveries, postpetition deliveries on account of existing 

positions, postpetition deliveries on account of postpetition intermediation activities, financial 

product payments, liquidated damages for failure to make or receive delivery and/or payments, 

and payment of fees (including working capital fees) and expenses (including professional fees), 

(ii) providing collateral in connection with existing positions, including with respect to prepetition 

or postpetition market movements, and (iii) providing collateral in connection with intermediation 

activities (whether prepetition or postpetition).  The Intermediation Contracts shall not be rejected 

pursuant to section 365 of the Bankruptcy Code or otherwise. 

7. Notwithstanding anything to the contrary in this Interim Order, or the DIP Orders, 

the relative priority of each lien granted in this Interim Order and the DIP Orders6 shall be as set 

forth in Exhibit B attached to this Interim Order; provided, for the avoidance of doubt, that each 

such lien shall be subject and subordinate to the payment of the Carve Out (as defined in the DIP 

Orders) and the Superpriority Carve Out Funding Lien in all respects.   

8. Subject to the Carve Out (as defined in the DIP Orders), the Protected 

Counterparties are each hereby granted an allowed superpriority administrative expense claim in 

accordance with Bankruptcy Code section 364(c)(l) (the “Intermediation Superpriority Claims”) 

against each Refining Debtor, on a joint and several basis, with priority in payment over any and 

all administrative expenses at any time existing or arising, of any kind or nature whatsoever, for 

the obligations, liabilities and indebtedness of the Refining Debtors arising postpetition under or 

related to Intermediation Contracts or the Assurance Agreement, including any claims of MLC in 

                                                 
6  “Interim DIP Order” means the Interim Order (I) Authorizing Debtors to (A) Obtain Post-Petition Financing 

Pursuant to 11 U.S.C. §§ 105, 361, 362, 363(b), 364(c)(1), 364(c)(2), 364(c)(3), 364(d)(1) and 364(e) and (B) 
Utilize Cash Collateral Pursuant to 11 U.S.C. § 363, (II) Granting Adequate Protection to Prepetition Secured 
Parties Pursuant to 11 U.S.C. §§ 361, 362, 363, 364 and 507(b) and (III) Scheduling Final Hearing Pursuant to 
Bankruptcy Rule 4001(b) and (c); and together with the Final DIP Order (as defined below), the “DIP Orders.”   
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its capacity as SOA Collateral Agent or in its individual capacity for losses and costs incurred in 

connection with the liquidation of collateral, which shall be paid and calculated under the terms 

set forth in the Intermediation Contracts subject to the priorities set forth in Exhibit B of this 

Interim Order. 

9. As adequate protection and as security and assurance of the Refining Debtors’ 

obligations arising under the Secured Intermediation Contracts (whether arising prepetition or 

postpetition) (the “Secured Intermediation Obligations”) and subject to the Carve Out, 

immediately upon, and effective as of entry of this Interim Order, the Protected Counterparties are 

granted continuing, valid, binding, enforceable, non-avoidable, and automatically and properly 

perfected security interests in and liens on (collectively, the “SOA Priority Liens”) all prepetition 

and postpetition property of the Refining Debtors and their estates (including cash collateral, 

inventory, accounts receivable, other rights to payment whether arising before or after the Petition 

Date, contracts, properties, plants, fixtures, machinery, equipment, general intangibles, documents, 

instruments, securities, chattel paper, interests in leaseholds, real properties, deposit accounts, 

patents, copyrights, trademarks, trade names, rights under license agreements and other intellectual 

property, capital stock of subsidiaries wherever located and the proceeds, products, rents and 

profits of the foregoing) (collectively, the “Refining Collateral”) as collateral security for the 

prompt and complete performance and payment when due (whether at the stated maturity, by 

acceleration or otherwise) of all obligations of the Refining Debtors pursuant to the Secured 

Intermediation Contracts, and at all times subject to the Intercreditor Agreement, dated as of April 

4, 2013, among Bank of America, N.A. (“BANA”), as ABL Agent, JPMorgan Chase Bank, N.A., 

as Term Loan Agent, MLC, as Supply and Offtake Secured Party, and PESRM (the “TLB 

Intercreditor Agreement”) and the Amended and Restated Intercreditor Agreement, dated as of 
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October 7, 2014 among PESRM, the other grantors party thereto, BANA, as Revolving Collateral 

Agent, and MLC, as SOA Collateral Agent and as MLC (the “Amended and Restated Intercreditor 

Agreement” and together with the TLB Intercreditor Agreement, collectively, the “Prepetition 

Intercreditor Agreements”).  The Secured Intermediation Obligations shall be deemed to be 

“Supply and Offtake Obligations” for all purposes under the Prepetition Intercreditor Agreements, 

subject to the other terms and provisions of this Interim Order.  No provision of this Interim Order 

will be deemed to waive, abridge or otherwise adversely modify the rights of the “Supply and 

Offtake Secured Parties” (as defined in the Prepetition Intercreditor Agreements as in effect on the 

Petition Date) under the Prepetition Intercreditor Agreements. 

10. Upon entry of the Final Order, without any further action by the Debtors or any 

other party and as a condition to the continuation of the Intermediation Contracts: (1) all of the 

Refining Debtors’ prepetition obligations under the Intermediation Contracts shall be converted 

into Intermediation Superpriority Claims and (2) all of the Refining Debtors’ prepetition 

obligations under the Secured Intermediation Contracts shall be secured by the SOA Priority Liens. 

11. To secure the Secured Intermediation Obligations, immediately upon, and effective 

as of entry of this Interim Order, the Protected Counterparties are hereby granted continuing, valid, 

binding, enforceable, non-avoidable, and automatically and properly perfected SOA Priority Liens 

in the Refining Collateral as follows, subject and subordinate to payment of the Carve Out, and in 

all respects consistent with and subject to the priorities set forth in Exhibit B of this Interim Order 

(and, to the extent not inconsistent with such Exhibit B, the Prepetition Intercreditor Agreements): 
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i. pursuant to section 364(c)(2) of the Bankruptcy Code, valid, enforceable, 
non-avoidable automatically and fully perfected first priority liens on and 
security interests in the Catalyst Assets7; 

ii. pursuant to section 364(c)(2) of the Bankruptcy Code, valid, enforceable, 
non-avoidable automatically and fully perfected second priority liens on 
and security interests in all Refining Collateral, other than the Catalyst 
Assets, that is not otherwise subject to a valid, perfected and non-avoidable 
security interest or lien as of the Petition Date, subordinate to the DIP Liens; 

iii. pursuant to section 364(c)(3) of the Bankruptcy Code, valid, enforceable, 
non-avoidable automatically and fully perfected junior liens on and security 
interests in all Refining Collateral (other than as set forth in clauses (i), (ii) 
and (iv) of this paragraph), subject to the Permitted Liens (as defined in the 
Postpetition Intermediation Agreement), and  

iv. pursuant to section 364(d)(l) of the Bankruptcy Code, valid, enforceable, 
non-avoidable automatically and fully perfected first priority senior priming 
liens on and security interests in all Refining Collateral that is secured by a 
lien (the “Secured Refining Collateral”) that also constitutes SOA 
Prepetition Collateral, wherever located. 

12. Except with respect to payment of the Carve Out or as expressly set forth herein 

and in the DIP Orders, the SOA Priority Liens and the Intermediation Superpriority Claims: (i) 

shall not be made subject to or pari passu with (A) any lien, security interest or claim heretofore 

or hereinafter granted in these Chapter 11 Cases, or any Successor Cases, and shall be valid and 

enforceable against the Refining Debtors, their estates, any trustee or any other estate 

representative appointed or elected in these Chapter 11 Cases or any Successor Cases and/or upon 

the dismissal of any of these Chapter 11 Cases or any Successor Cases, (B) any lien that is avoided 

and preserved for the benefit of the Refining Debtors and their estates under section 551 of the 

Bankruptcy Code or otherwise, and (C) any intercompany or affiliate lien or claim; and (ii) shall 

                                                 
7  “Catalyst Assets” means all catalyst assets and inventory, precious metals assets and precious metals inventory 

and all additions, accessions and all rights and privileges related thereto. 
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not be subject to sections 506(c) (subject to entry of the Final Order), 510, 549, 550 or 551 of the 

Bankruptcy Code. 

13. Under the circumstances and given that the adequate protection described in this 

Interim Order is consistent with the Bankruptcy Code, including section 506(b) thereof, the Court 

finds that the adequate protection provided herein is reasonable and sufficient to protect the 

interests of the Protected Counterparties; provided, that any of the Protected Counterparties upon 

a material change in circumstances, may request further or different adequate protection, and the 

Refining Debtors or any other party may contest any such request and all rights with respect thereto 

are expressly reserved and preserved in all respects.  

14. The Protected Counterparties are hereby granted, subject to payment of the Carve 

Out, an allowed superpriority administrative expense claim as provided for in section 507(b) of 

the Bankruptcy Code with, except as set forth in this Interim Order and in the DIP Orders, priority 

in payment over any and all administrative expenses of the kind specified or ordered pursuant to 

any other provision of the Bankruptcy Code (the “SOA 507(b) Claim”).   

15. As provided in Exhibit B to this Interim Order and subject to the Carve Out, no 

lien or security interest, whether senior, pari passu or junior to the security interests of the Protected 

Counterparties, shall be granted with respect to the MLC Separate Assets and Collateral (as such 

term is defined in the Amended and Restated Intercreditor Agreement) or the JPMVEC Separate 

Assets and Collateral (as such term is defined in the TLB Intercreditor Agreement), including any 

proceeds thereof.  

16. The Protected Counterparties may net amounts and obligations under 

Intermediation Contracts against amounts and obligations under other Intermediation Contracts 

and postpetition intermediation transactions with the Refining Debtors and vice versa.  In this 
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regard, there shall be no distinction between transactions entered into prepetition and postpetition.  

To the extent necessary, the automatic stay of section 362 of the Bankruptcy Code is hereby 

modified to permit the exercise by Protected Counterparties of all such netting rights. 

17. Pursuant to the Assurance Agreement the Protected Counterparties have agreed to 

forbear, but not waive, enforcement of their “safe harbor” rights under sections 556 and/or 560 of 

the Bankruptcy Code.  The Protected Counterparties shall not be deemed to have waived or 

improperly delayed in exercising such “safe harbor” rights in the event any of the conditions to 

waiver set forth in the Assurance Agreement (including that a Final Order, in form and substance 

acceptable to each of MLC and PESIC acting in their sole discretion, shall have been entered no 

later than the earlier of: (i) 45 days after the Petition Date or (ii) the date of entry of the 

Confirmation Order) are not met, and such rights are preserved and may be enforced by the 

Protected Counterparties in such event. 

18. If any or all of the provisions of this Interim Order are stayed, modified in a manner 

adverse to a Protected Counterparty or vacated, or this Interim Order otherwise terminates, such 

stay, modification, vacation or termination will not affect (a) the validity or priority of any 

indebtedness, obligation or liability incurred by the Refining Debtors to each of the Protected 

Counterparties before the receipt of written notice by the Protected Counterparties of the effective 

date of such stay, modification or vacation, (b) the validity, priority or enforceability of the security 

interests and netting and termination rights authorized or created hereby or pursuant to the 

Intermediation Contracts or any related documents, and (c) the rights of the Protected 

Counterparties to exercise remedies as set forth in the Intermediation Contracts or the Assurance 

Agreement as the case may be, and each Protected Counterparty shall be entitled to the benefits of 

the provisions of section 364(e) of the Bankruptcy Code. 
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19. To the extent that the value of prepetition collateral (including, with respect to 

letters of credit, the face amount of the letter of credit) pledged to or for the benefit of a Protected 

Counterparty exceeds the aggregate amount of obligations owing by a Refining Debtor to such 

Protected Counterparty on account of existing positions (including amounts owing on account of 

market movements), such excess value shall secure all obligations owing by the Refining Debtor 

to such Protected Counterparty on account of the Refining Debtors’ intermediation activities 

pursuant to the terms of the Secured Intermediation Contracts.  To the extent that any prepetition 

collateral is insufficient to secure any Refining Debtor’s obligations to any one or more Protected 

Counterparties under the Secured Intermediation Contracts, and/or a Refining Debtor is required 

to post collateral under a Secured Intermediation Contract, the Refining Debtors individually 

and/or collectively are authorized to provide additional collateral to secure such obligations to all 

Protected Counterparties without further order of the Court; provided, that the Refining Debtors 

shall not provide any such additional collateral without the consent of the DIP Commitment Parties 

(as defined in DIP Motion). 

20. Notwithstanding anything to the contrary in section 562 of the Bankruptcy Code, 

the determination of any damages, settlement payments, or termination payments owing under any 

Intermediation Contract (including the timing of measurement or calculation of any such damages, 

settlement payments or termination payments) shall be made pursuant to the terms of such 

Intermediation Contract.   

21. All of the Intermediation Contracts collectively between a Refining Debtor and a 

Protected Counterparty shall constitute a single unified contract and integrated agreement. 

22. Solely with respect to Protected Counterparties, to the extent applicable, the 

automatic stay provisions of section 362 of the Bankruptcy Code are hereby vacated and modified 
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to the extent necessary to allow enforcement of rights and remedies by any Protected Counterparty 

under the Intermediation Contracts (as amended by the Assurance Agreement), including 

suspension of performance, termination, liquidation, acceleration, setoff, netting, giving of any 

notices necessary or appropriate pursuant to the Intermediation Contracts, giving instruction to 

owners or operators of third party infrastructure facilities regarding the Protected Counterparties’ 

collateral, realization (including sale) of collateral upon termination, and rights to require the 

Refining Debtors to use reasonable best efforts, at their own expense, to process any PESRM crude 

oil inventory into refined products, and the Protected Counterparties’ rights thereunder shall not 

be modified, stayed, avoided or otherwise limited by order of the Bankruptcy Court or any court 

proceeding under the Bankruptcy Code.  Without limiting the foregoing, the relief provided in this 

paragraph shall apply to, among other things: 

• Any rights (“Termination Rights”) of a Protected Counterparty to terminate or liquidate 
any or all Secured Intermediation Contracts or any or all transactions and/or collateral 
posted thereunder, including any right to terminate or liquidate if: (i) the Final Order, in 
form and substance acceptable to each of MLC and PESIC, each acting in their sole 
discretion, is not entered by the earlier of: (a) 45 days after the Petition Date or (b) the date 
of entry of the Confirmation Order, (ii) a final order that approves the DIP Facility and that 
is in form and reasonably substance acceptable to each of MLC and PESIC, each acting in 
their sole discretion (the “Final DIP Order”), is not entered by the Bankruptcy Court, or 
such DIP Facility has not been fully funded by the lenders thereto, in each case within 45 
days of the Petition Date, (iii) no reorganization plan acceptable to each of MLC and 
PESIC, each acting in their sole discretion, has been confirmed and has become effective 
on or prior to July 30, 2018; provided, that any such reorganization plan that: (a) provides 
for payment in full, in cash, on the effective date thereof, of all obligations of the Refining 
Debtors to Protected Counterparties under Intermediation Contracts then due and owing, 
(b) provides for posting of cash collateral to Protected Counterparties on the effective date 
of such plan, in an amount necessary to secure all obligations of the Refining Debtors under 
Intermediation Contracts that are not yet due and owing, and (c) does not require the 
provision of an intermediation facility by MLC or PESIC after the effective date of such 
plan shall be deemed to be acceptable to MLC and PESIC, (iv) the Refining Debtors fail 
to satisfy any of their material obligations (including credit support obligations) under the 
Intermediation Contracts, the Assurance Agreement, this Interim Order or, following its 
entry, the Final Order, (v) the Refining Debtors move to reject an Intermediation Contract 
or such Intermediation Contract is rejected under section 365(a) of the Bankruptcy Code, 
(vi) any Debtor declares itself to be, or is found by the Bankruptcy Court to be, 
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administratively insolvent, or any Debtor declares that it does not intend to pay allowed 
administrative expense claims in full, (vii) the Debtors move or support a motion seeking 
to convert any Debtor’s bankruptcy case to a case under Chapter 7 of the Bankruptcy Code 
or dismissing any Debtor’s bankruptcy case, (viii) the Bankruptcy Court enters an order 
converting any Debtor’s bankruptcy case to a case under Chapter 7 of the Bankruptcy Code 
or dismissing any Debtor’s bankruptcy case, (ix) the Bankruptcy Court enters an order, or 
any Debtor files or supports an application, motion or request for an order, directing the 
appointment under section 1104 of the Bankruptcy Code of (1) a trustee or (2) an examiner 
or any other person with enlarged powers relating to the operation of the business of any 
Debtor (i.e., powers beyond those set forth in section 1106(a)(3) and (4) of the Bankruptcy 
Code), (x) any debtor-in-possession financing facility under which any Debtor is obligated 
to perform is accelerated by the lender or the lender’s agent or otherwise matures and 
remains unpaid, (xi) [Reserved]; (xii) any Debtor has, a receiver, custodian, trustee or 
liquidator appointed over all or a substantial portion of its assets or is subject to such an 
appointment or to any similar proceeding under the laws of any jurisdiction; (xiii) any 
Debtor files or supports a motion, proposed plan or other pleading, or any order is entered 
in the bankruptcy case or elsewhere, that in any material way affects, impairs, or limits 
(including the imposition of any stay or injunction), directly or indirectly, the Protected 
Counterparties’ rights or the Refining Debtors’ obligations under the Intermediation 
Contracts, the Assurance Agreement, this Interim Order or the Final Order or the validity, 
priority or enforceability of any security interests or claims granted to the Protected 
Counterparties pursuant to this Interim Order or the Final Order, (xiv) this Interim Order 
or, following its entry, the Final Order, shall cease to be in full force and effect; (xv) this 
Interim Order or, following its entry, the Final Order, shall have been, directly or indirectly, 
affected, impaired, limited, reversed, stayed, vacated or subjected to a stay pending appeal 
or otherwise modified in any way materially adverse to the Protected Counterparties, (xvi) 
an order is entered by the Bankruptcy Court requiring MLC or PESIC to disgorge any 
payment received by it under any Intermediation Contract or any Debtor moves for the 
disgorgement of any payment received by MLC or PESIC under any Intermediation 
Contract, whether such payment is received prior to, on or after the Petition Date, (xvii) 
the Interim DIP Order and, upon its entry, the Final DIP Order, are modified or amended 
in any way that affects any Termination Rights, or that is otherwise materially adverse to 
any Protected Counterparty, without the prior written consent of such Protected 
Counterparty, (xviii) the RSA is terminated, (xix) the Interim DIP Order, in form and 
substance reasonably acceptable to each of MLC and PESIC, each acting in their sole 
discretion, is not entered by the Bankruptcy Court, or the DIP Facility has not been funded 
in the amount of at least $120,000,000, in each case within 5 business days of the Petition 
Date, provided, that the form of the proposed Interim DIP Order filed on the docket [Docket 
No. [●]] is deemed to be in form and substance reasonably acceptable to each of MLC and 
PESIC, (xx) the Second Cash Collateral Transfer Obligation has not been satisfied by 4:00 
p.m. prevailing Eastern Time on Friday, January 26, 2018, (xxi) the Third Cash Collateral 
Transfer Obligation has not been satisfied by 4:00 p.m. prevailing Eastern Time on 
Tuesday, May 1, 2018, (xxii) any Intermediation Contract shall be assigned by any 
Refining Debtor to any third party without the prior written consent of the other party or 
parties, as applicable, to such Intermediation Contract, (xxiii) no reorganization plan 
acceptable to each of MLC and PESIC, each acting in their sole discretion, has been 
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confirmed and has become effective on or prior to August 30, 2018; provided, that any 
such reorganization plan that: (a) provides for payment in full, in cash, on the effective date 
thereof, of all obligations of the Refining Debtors to Protected Counterparties under 
Intermediation Contracts then due and owing (b) provides for posting of cash collateral to 
Protected Counterparties on the effective date of such plan, in an amount necessary to 
secure all obligations of the Refining Debtors under Intermediation Contracts that are not 
yet due and owing, and (c) does not require the provision of an intermediation facility by 
MLC or PESIC after the effective date of such plan shall be deemed to be acceptable to 
MLC and PESIC, (xxiv) any motion or other pleading is filed by a Debtor proposing a 
transaction (other than the transactions expressly contemplated by the Prepackaged Plan) 
for the sale of the Refinery (through a sale of assets, sale of substantially all assets, merger, 
reorganization or otherwise) without (a) also selling all inventory constituting collateral 
securing obligations owed to the Protected Counterparties as part of such transaction and 
(b) providing payment in full in cash of all amounts owed to MLC and PESIC from such 
sale proceeds or otherwise, (xxv) the exclusive period for any Debtor to file, or solicit 
acceptances for, a plan of reorganization shall have terminated or expired, (xxvi) the 
Bankruptcy Court enters an order or orders granting relief from the automatic stay under 
section 362 of the Bankruptcy Code with regard to any assets of the Debtors and such relief 
would have or could reasonably be expected to have a material adverse effect, (xxvii) 
noncompliance by any Debtor with any of the material terms of the Interim Order or the 
Final Order; or (xxviii) the Debtors seek to adversely alter or otherwise affect, by any 
amendment, modification, supplement, extension, renewal, restatement, or refinancing of 
any pre or postpetition indebtedness, the security interests and superpriority administrative 
expenses provided by this Interim Order.   

• No Termination Right will arise under any Secured Intermediation Contract unless the 
Protected Counterparty to such contract gives Refining and, if applicable, Admin three (3) 
business days’ prior written notice by email to Refining, and, if required under the relevant 
contract, Admin, to cure any condition that, after the giving of such notice and the lapse of 
such cure period, will give rise to a Termination Right, provided, that in the case of the 
Termination Rights described in subsections (i), (iii), (viii), (x), (xiv), (xix), (xx), (xxi), 
(xxiii) and (xxv) above, no notice requirement or opportunity to cure shall apply. 

• Subject to the satisfaction of any applicable notice requirement and/or the lapse of any 
applicable cure period, on and after the time when a Termination Right arises under any 
Secured Intermediation Contract, each Protected Counterparty to such contract shall be 
entitled to immediately exercise rights and remedies to suspend performance, terminate 
commitments, terminate, liquidate and/or accelerate transactions, offset or net termination 
values or payment amounts and/or apply any cash collateral in its possession or control 
(collectively, the “Immediate Exercise Rights and Remedies”), each in accordance with the 
terms of the applicable contract; provided, however, that the exercise of such Immediate 
Exercise Rights and Remedies shall in no way limit the Debtors’ ability to contest whether 
any such event has occurred or seek recourse against any such Protected Counterparty for 
any wrongful exercise of such rights; provided, further, that for the avoidance of doubt, 
such Immediate Exercise Rights and Remedies shall not apply to any Refining Collateral 
in the Debtors’ possession. 
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• With respect to all rights and remedies other than the Immediate Exercise Rights and 
Remedies, provided for in the Intermediation Contracts and under applicable law (the 
“Rights and Remedies”), unless the Bankruptcy Court orders otherwise during the 
Remedies Notice Period (as defined below), upon the occurrence of any default, event of 
default, additional event of default, termination event or additional termination event 
(including any Termination Right) under any Intermediation Contract and the giving of 
five (5) business days’ prior written notice (which shall run concurrently with any notice 
required to be provided under the applicable Intermediation Contract or otherwise in this 
Interim Order) (the “Remedies Notice Period”) via email to Refining, and, if required under 
the terms of the relevant Intermediation Contract, Admin, and counsel to Refining and, if 
applicable, Admin (and, upon receipt, Refining shall promptly provide a copy of such 
notice to lead counsel for the Creditors’ Committee, if any, and the U.S. Trustee), Protected 
Counterparties may exercise such rights and remedies.  

• In any hearing regarding any exercise of any rights or remedies under the Intermediation 
Contracts, the only issues that may be raised by any party in opposition thereto shall be (i) 
whether, in fact,  the relevant default, event of default, additional event of default, 
termination event or additional termination event has occurred and (ii) whether the 
proposed exercise of such right or remedy  is in accordance with the terms of the 
Intermediation Contracts. 

• Any rights of a Protected Counterparty under the Secured Intermediation Contracts to 
dispose of, or to cause the SOA Collateral Agent to appoint a Protected Counterparty or 
third party designated by a Protected Counterparty to conduct a liquidation proceeding (the 
“Liquidation Agent”) to dispose of, their collateral consisting of hydrocarbon inventories, 
and the liquidation of such collateral by such Protected Counterparty or Liquidation Agent, 
in each case in accordance with the terms of the Secured Intermediation Contracts and 
notwithstanding any applicable law (including the Uniform Commercial Code) that is 
inconsistent with the collateral disposition provisions of the Secured Intermediation 
Contracts. 

23. Subject to the terms of the MLC-PESIC Secured Prepay ISDA Master Agreement, 

MLC shall control the exercise of any such Termination Rights by MLC and PESIC and the 

calculation of the claims of MLC and PESIC shall be made in accordance with the terms of the 

Intermediation Contracts (as amended by the Assurance Agreement). 

24. Following termination of the Intermediation Contracts, the Refining Debtors shall 

use reasonable best efforts to cooperate with the liquidation of MLC’s and PESIC’s collateral at 

the direction of the Liquidation Agent, SOA Collateral Agent and/or MLC, as applicable, including 

the agreement to refine crude oil inventory into refined products.  The provisions of the 
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Intermediation Contracts (as amended by the Assurance Agreement) relating to liquidation of 

collateral by the Liquidation Agent, SOA Collateral Agent and/or MLC, as applicable, are hereby 

approved, including those relating to: (i) the appointment of a Liquidation Agent, (ii) the process 

for proposing a plan for inventory dispositions, and the notification, comment period and 

Bankruptcy Court dispute resolution procedures relating to such plans and (iii) reporting by the 

Liquidation Agent or MLC, as applicable regarding the progress of such collateral dispositions. 

25. Without limiting any other provision of this Interim Order, the provisions of 

sections 11 and 12 of the Framework and Collateral Agency Agreement dated as of October 7, 

2014, as amended, between MLC, and PESIC (including those provisions that, following any 

exercise of the Termination Rights, will permit MLC to determine the early termination amount 

under the 2002 ISDA Master Agreement, dated as of October 7, 2014, between PESRM and 

PESIC, file one or more claims against PESRM in respect of such early termination amount and 

require PESIC to transfer such secured claims to MLC upon request) are hereby approved. 

26. Upon entry of the Final Order: (i) the Debtors waive the right and shall not seek 

relief, including under section 105(a) of the Bankruptcy Code, to the extent that any such relief 

would in any way restrict or impair the rights of any Protected Counterparty under the 

Intermediation Contracts (as amended by the Assurance Agreement) or this Interim Order; 

provided, that such waiver shall not preclude the Debtors from contesting whether a default has 

occurred under any Intermediation Contract, (ii) in no event shall the Protected Counterparties be 

subject to the equitable doctrine of “marshaling” or any similar doctrine with respect to the 

Refining Collateral, and (iii) in no event shall the “equities of the case” exception in section 552(b) 

of the Bankruptcy Code apply to the any claims of the Protected Counterparties. 

Case 18-10122-KG    Doc 22-2    Filed 01/22/18    Page 20 of 31



 

20 
 
 

27. Upon entry of the Final Order,  no costs or expenses of preserving or disposing of 

any collateral of the Protected Counterparties (including any fees and expenses described in 

paragraph 29 below) shall be imposed on any Protected Counterparty or recoverable from any such 

collateral pursuant to section 506(c) of the Bankruptcy Code or otherwise without the prior written 

consent of such Protected Counterparty, and no such consent shall be implied from any action, 

inaction or acquiescence by any Protected Counterparty.  The Protected Counterparties shall not be 

responsible for the payment or reimbursement of any fees or disbursements of any Professional Person (as 

defined in the Interim DIP Order) incurred in connection with the Cases or any Successor Cases under any 

chapter of the Bankruptcy Code.  Noting in this Interim Order or otherwise shall be construed to obligate 

the Protected Counterparties, in any way, to pay compensation to, or to reimburse expenses of, any 

Professional Person or to guarantee that the Debtors have sufficient funds to pay such compensation or 

reimbursement. 

28. Without limiting any other provision of this Interim Order, any claims arising from 

the termination of Intermediation Contracts shall be determined in accordance with the terms of 

such Intermediation Contracts. 

29. Notwithstanding anything to the contrary in the DIP Orders, upon the occurrence 

of any event of default, additional event of default, termination event or additional termination 

event (including any Termination Right) and the acceleration of the obligations under any 

Intermediation Contract, the Protected Counterparty to such Intermediation Contract shall be 

entitled to send a Carve Out Trigger Notice, as defined in, and subject to the procedures set forth 

in, Paragraph 7 of the Interim DIP Order. 

30. The Debtors may sell, exchange, convey, use or otherwise transfer any RINs (a 

“RINS Disposition” owned or acquired by any Debtor (whether prepetition or postpetition), 

provided, that the Debtors shall provide adequate protection to MLC and PESIC with respect to 
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any such RINs Disposition, or shall otherwise obtain their prior written consent, provided, further 

that, to the extent a Court order has been entered, and is not subject to any stay of effectiveness, 

determining that the RIN Liabilities (as defined in the Prepackaged Plan) do not vest in the 

Purchaser (under a Sale Transaction) or the Reorganized Debtors (under a Reorganization 

Transaction) (such order, a “RINs Order”), the Debtors may effect a RINs Disposition and shall 

not be subject to the foregoing provision.  Nothing in this paragraph shall prohibit or otherwise 

limit PESRM from retiring RINs to satisfy its RVO (as defined in the Postpetition Intermediation 

Agreement).   

31. Upon entry of the Final Order, except as otherwise provided in the Intermediation 

Contracts, the Assurance Agreement or this Interim Order, each of the Debtors and the Debtors' 

estates, on their own behalf and on behalf of each of their predecessors, their successors, and 

assigns shall, to the maximum extent permitted by applicable law, unconditionally, irrevocably 

and fully forever release, waive and discharge each of the Protected Counterparties, and each of 

their respective former, current, or future officers, employees, directors, agents, representatives, 

owners, members, partners, financial advisors, legal advisors, shareholders, managers, consultants, 

accountants, attorneys, affiliates, predecessors and  predecessors in interest, each in their capacities 

as such, of and from any and all claims, demands, liabilities, responsibilities, disputes, remedies, 

causes of action, indebtedness and obligations, rights, assertions, allegations, actions, suits, 

controversies, proceedings, losses, damages, injuries, attorneys’ fees, costs, expenses, or 

judgments of every type, whether known, unknown, asserted, unasserted, suspected, unsuspected, 

accrued, unaccrued, fixed, contingent, pending, or threatened including all legal and equitable 

theories of recovery, arising under common law, statute or regulation or by contract, of every 

nature and description that exist on the date hereof arising out of, relating to, or in connection with 
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(a) any of the Intermediation Contracts (including the Assurance Agreement) or the transactions 

contemplated thereunder or (b) this Interim Order, including: (i) any so-called “lender liability” or 

equitable subordination claims or defenses, (ii) any and all claims and causes of action arising 

under the Bankruptcy Code, and (iii) any and all claims and causes of action regarding the validity, 

priority, perfection, or avoidability of the liens of the Protected Counterparties, subject to a 

Challenge Proceeding during the Challenge Period (as defined herein). 

32. Without prejudice to the rights of any other party in interest (subject to the 

limitations thereon contained in the proviso to this paragraph below), the Debtors admit, stipulate 

and agree (the “Stipulations”) that: 

 (a) (i) as of the Petition Date, (A) the Refining Debtors were justly and lawfully indebted 

and liable to the Protected Counterparties, without defense, counterclaim or offset of any kind, for 

all obligations pursuant to, and in accordance with the terms of, the Intermediation Contracts, plus 

accrued and unpaid interest thereon together with amounts due and owing in connection with other 

thereunder and fees, expenses (including any attorneys’, accountants’, appraisers’ and financial 

advisors’ fees, in each case, that are chargeable or reimbursable under the Intermediation 

Contracts), charges, indemnities and other obligations incurred in connection therewith (whether 

arising before or after the Petition Date) as provided in the Intermediation Contacts (collectively, 

the “Intermediation Obligations”), (ii) the Intermediation Obligations constitute the legal, valid 

and binding obligations of the Refining Debtors, enforceable in accordance with their terms (other 

than in respect of the stay of enforcement arising from section 362 of the Bankruptcy Code), and 

(iii) no portion of the Intermediation Obligations or any payments made to the Protected 

Counterparties or applied to or paid on account of the obligations owing under the Intermediation 

Contracts prior to the Petition Date is subject to any contest, attack, rejection, recovery, 
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recoupment, reduction, defense, counterclaim, offset, subordination, recharacterization, 

avoidance, or other claim, cause of action or other challenge of any nature under the Bankruptcy 

Code or applicable non-bankruptcy law; 

(b) the SOA Prepetition Liens, are (i) valid, binding, perfected, enforceable, first-priority 

liens and security interests in the MLC Separate Assets and Collateral and JPMVEC Separate 

Assets and Collateral, (ii) valid, binding, perfected, enforceable, junior-priority liens and security 

interests in the Term Loan Priority Collateral and the ABL/SOA Priority Collateral, (iii) not subject 

to avoidance, recharacterization, subordination, recovery, attack, effect, counterclaim, defense or 

claim under the Bankruptcy Code or applicable non-bankruptcy law and (iv) as of the Petition 

Date, subject and subordinate only to (A) the Carve Out, (B) in the case of the Term Loan Priority 

Collateral, the liens and security interests in favor of the Refining TLB Secured Parties (as such 

term is defined in the Interim DIP Order), and (C) in the case of the ABL/SOA Priority Collateral, 

the liens and security interests in favor of the Refining ABL Secured Parties (as such term is 

defined in the Interim DIP Order); 

(c) none of the Protected Counterparties control the Debtors or their properties or 

operations, have authority to determine the manner in which any Debtor’s operations are 

conducted or are control persons or insiders of the Debtors by virtue of any of the actions taken 

with respect to, in connection with, related to or arising from the Intermediation Contracts; 

(d) no claims or causes of action exist against, or with respect to, the Protected 

Counterparties under any agreements by and among the Debtors and any such party that is in 

existence as of the Petition Date;  
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(e) the Protected Counterparties could not be compelled to continue to perform under the 

Intermediation Contracts following the Petition Date.  In this regard, the Debtors acknowledge, 

and upon entry of the Final Order this Court finds, that: (i) the Protected Counterparties are 

“forward contract merchants” and/or “swap participants” as such terms are used in sections 556 

and/or 560 and defined in section 101 of the Bankruptcy Code; (ii) the Secured Intermediation 

Contracts by and between the Debtors and the Protected Counterparties are “forward contracts” 

and/or “swap agreements,” as the case may be, as such terms are defined in sections 101 of the 

Bankruptcy Code and, as such, are therefore “Safe Harbor” contracts under the applicable 

provisions of the Bankruptcy Code.  As Safe Harbor contracts, the right of Protected 

Counterparties to cause the liquidation and/or termination of the Intermediation Contracts because 

of a condition of the kind specified in section 365(e)(1) of the Bankruptcy Code is not and cannot 

be stayed, avoided or otherwise limited by operation of any provision of the Bankruptcy Code or 

order of this Court; and (iii) the Secured Intermediation Contracts constitute a “contract to make a 

loan, or extend other debt financing or financial accommodations, to or for the benefit of the 

debtor” within the meaning of Sections 365(c)(2) and 365(e)(2)(B) of the Bankruptcy Code. 

(f) MLC and PESIC are each oversecured as of the Petition Date, and accordingly, pursuant 

to Section 506(b) of the Bankruptcy Code, MLC and PESIC are entitled to interest and any 

reasonable fees, costs and expenses provided by the Secured Intermediation Contracts or 

applicable law; and 

(g) all cash, securities or other property of the Refining Debtors (and the proceeds 

therefrom) as of the Petition Date, including all cash, securities or other property (and the proceeds 

therefrom) and other amounts on deposit or maintained by the Refining Debtors in any account or 
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accounts with any depository institution (collectively, the “Depository Institutions”), were subject 

to rights of set-off and valid, perfected, enforceable SOA Prepetition Liens, for the benefit of the 

Protected Counterparties.  All proceeds of the SOA Prepetition Collateral (including cash on 

deposit at the Depository Institutions as of the Petition Date, securities or other property, whether 

subject to control agreements or otherwise, in each case that constitutes SOA Prepetition 

Collateral) are “cash collateral” of the Protected Counterparties in each case within the meaning 

of section 363(a) of the Bankruptcy Code (the “SOA Cash Collateral”). 

provided, that the foregoing Stipulations shall be binding on all other parties in interest, including 

any statutory or non-statutory committees appointed or formed in the Chapter 11 Cases and any 

other person or entity acting or seeking to act on behalf of the Refining Debtors’ estates, including 

any chapter 7 or chapter 11 trustee or examiner appointed or elected for any of the Refining 

Debtors, in all circumstances and for all purposes (x) with respect to the Stipulations set forth in 

subparagraphs (e) and (f) above, upon entry of the Final Order, and (y) with respect to the 

Stipulations other than those set forth in subparagraphs (e) and (f) above, unless: (a) such 

committee or any other party in interest (subject in all respects to any agreement or applicable law 

that may limit or affect such entity’s right or ability to do so), in each case, with requisite standing 

granted by the Court, has timely and properly filed an adversary proceeding or contested matter 

(i) objecting to or challenging the amount, validity, perfection, enforceability, priority or extent of 

the liens of the Protected Counterparties or (ii) otherwise asserting or prosecuting any “lender 

liability” or equitable subordination claims or defenses or any other claims or causes of action 

arising under the Bankruptcy Code (collectively, a “Challenge Proceeding”) against the Protected 

Counterparties, and each of their respective former, current, or future officers, employees, 

directors, agents, representatives, owners, members, partners, financial advisors, legal advisors, 

Case 18-10122-KG    Doc 22-2    Filed 01/22/18    Page 26 of 31



 

26 
 
 

shareholders, managers, consultants, accountants, attorneys, affiliates, predecessors and  

predecessors in interest, in each case in their respective capacity as such (each a “Representative” 

and, collectively, the “Representatives”) in connection with matters related to the Intermediation 

Contracts and the Assurance Agreement by no later than a date (1) that is 75 days after entry of 

this Interim Order, (2) that is 60 days after the appointment of the official committee of unsecured 

creditors, if any, appointed in these chapter 11 cases (the “Creditors’ Committee”), if any, or (3) 

on which the Bankruptcy Court confirms a plan of reorganization of Refining, or any such later 

date as has been agreed to, in writing, by the Protected Counterparties (such period, the “Challenge 

Period”), provided that, in the event that a Creditors’ Committee or any other party files a motion 

seeking standing to pursue a Challenge Proceeding against any Protected Counterparties on or 

prior to the end of such Challenge Period, the Challenge Period shall be extended, solely with 

respect to the Challenge Proceeding for which such party seeks standing, to the date that is two 

business days after the Court rules on such standing motion; and (b) there is a final non-appealable 

order in favor of the plaintiff in any such timely filed Challenge Proceeding. Any complaint or 

motion for standing filed in, or in connection with, any Challenge Proceeding shall set forth with 

specificity the basis for such challenge or claim and any challenges or claims not so specified prior 

to the expiration of the Challenge Period shall be deemed forever, waived, released and barred. 

33. The Assurance Agreement and the provisions of this Interim Order shall be binding 

upon the Debtors, the Protected Counterparties and their respective successors and assigns 

(including any trustees appointed for the Debtors’ estates) and inure to the benefit of the Protected 

Counterparties and Debtors (including any trustees hereafter appointed for the Debtors’ estates in 

a proceeding under chapters 11 or 7 of the Bankruptcy Code) and their respective successors and 

assigns. 
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34. Notwithstanding any other provisions in this Interim Order, the benefits and 

protections of this Interim Order shall be extended to all existing positions and future 

intermediation activities, regardless of whether the transaction arose prior or subsequent to the 

Petition Date or matures after the expiration of this Interim Order or termination or liquidation of 

any Intermediation Contract. 

35. This Interim Order shall be immediately effective and enforceable, and shall not be 

subject to any stay under Bankruptcy Rule 6004(h) or otherwise. 

36. The Debtors shall, within three business days following the entry of this Interim 

Order, mail copies of this Interim Order and a notice of the final hearing on the Motion, to:  

(a) counsel to the DIP Lenders, (b) counsel to the DIP Agent, (c) counsel to the Refining ABL 

Agent, (d) counsel to the Refining TLB Agent, (e) counsel to the Logistics Agent, (f) counsel to 

MLC, (g) counsel to BTO Commodities, L.P. and PES Inventory Company, LLC, (h) the Internal 

Revenue Service, (i) the U.S. Trustee for the District of Delaware, (j) any other party that has filed 

a request for notices with the Court, in each case to allow actual receipt by the foregoing no later 

than ______________, 2018 at [4]:00 p.m. (prevailing Eastern Time), and (k) any other party that 

has filed a request for notices with the Court. 

37. The Court has scheduled a final hearing on _____________, ____ at ____, to 

consider the entry of a Final Order authorizing the relief requested in the Motion. 

38. Any party in interest objecting to the relief sought at the Final Hearing shall file 

and serve written objections, which objections shall be served upon (a) proposed counsel to the 

Debtors, (b) counsel to the DIP Lenders, (c) counsel to the DIP Agent, (d) counsel to the Refining 

ABL Agent, (e) counsel to the Refining TLB Agent, (f) counsel to the Logistics Agent , (g) counsel 

to MLC, (h) counsel to BTO Commodities, L.P. and PES Inventory Company, LLC, (i) the 
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Internal Revenue Service, (j) the U.S. Trustee for the District of Delaware, (k) any other party that 

has filed a request for notices with the Court, in each case to allow actual receipt by the foregoing 

no later than ______________, 2018 at [4]:00 p.m. (prevailing Eastern Time). 

39. The Debtors shall promptly serve copies of this Interim Order (which shall

constitute adequate notice of the Final Hearing, including notice that the Debtors will seek 

approval at the Final Hearing of a waiver of rights under sections 506(c) and 552(b) of the 

Bankruptcy Code) to the parties having been given notice of the Interim Hearing, to any party that 

has filed a request for notices with the Court and to the Creditors’ Committee after the same has 

been appointed, or such Creditors’ Committee’s counsel, if the same shall have been appointed.  

Dated:  __________, 2018 
Wilmington, Delaware THE HONORABLE KEVIN GROSS 

UNITED STATES BANKRUPTCY JUDGE 
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Assurance Agreement

[TO COME]
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Exhibit B 

Priorities1 

Priorit
y 

ABL/SOA Priority 
Collateral 

Term Loan 
Priority Collateral 

Unencumbered 
Property 

(other than the 
Catalyst Assets) 

Catalyst Assets 

MLC Separate 
Assets and 

Collateral and 
JPMVEC 

Separate Assets 
and Collateral   

1 • Refining ABL
Adequate
Protection Liens

• Superpriority
Carve Out
Funding Liens

• DIP Liens • SOA Priority
Liens

• SOA Priority
Liens

2 • Refining ABL
Liens

• DIP Liens • SOA Priority
Liens

• DIP Liens • SOA Prepetition
Liens

3 • SOA Priority
Liens

• Refining TLB
Adequate
Protection Liens

• Refining TLB
Adequate
Protection Liens

• Refining ABL
Adequate
Protection Liens

• Refining TLB
Adequate
Protection Liens

• Refining ABL
Adequate
Protection Liens

• N/A

4 • SOA Prepetition
Liens

• Refining TLB
Liens

• N/A • N/A • N/A

5 • DIP Liens • Refining ABL
Adequate
Protection Liens

• N/A • N/A • N/A

6 • Refining TLB
Adequate
Protection Liens

• Refining ABL
Liens

• N/A • N/A • N/A

7 • Refining TLB
Liens

• SOA Priority
Liens

• N/A • N/A • N/A

8 • N/A • SOA Prepetition
Liens

• N/A • N/A • N/A

1  For the avoidance of doubt, all liens are subject and subordinate to the Carve Out 
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