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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re:
PES Holdings, et al.,

Debtors.

:
:
:
:
:
:
:
:
:
:
:

Chapter 11
Case No. 18-10122 (KG)
Jointly Administered
Hearing Date: March 26, 2018 at 10 AM
Objections Due: March 19, 2018, at 5:00 PM
extended to March 20, 2018

OBJECTION BY THE UNITED STATES TO THE DEBTORS’ DISCLOSURE
STATEMENT AND THE FIRST AMENDED JOINT PREPACKAGED CHAPTER 11
PLAN OF REORGANIZATION
The United States, by and through the undersigned attorneys, in support of its objections
to the First Amended Joint Prepackaged Chapter 11 Plan of Reorganization of PES Holdings,
LLC and its Debtor Affiliates (“Plan”) [Docket No. 257] and the Disclosure Statement for the
Joint Prepackaged Plan of Reorganization of PES Holdings, LLC and its Debtor Affiliates
(“Disclosure Statement”) [Docket No. 10], avers as follows:
1.

Petitions. On January 21, 2018, (“Petition Date”) the Debtors filed voluntary bankruptcy

petitions seeking relief under Chapter 11 of the Bankruptcy Code (collectively, “Petition”). 1
[Docket No. 1].
2.

Plans. On the Petition Date, the Debtors filed a confusing and irregular Joint

Prepackaged Plan that provided for a dual track bankruptcy whereby the Debtors could elect to
liquidate their assets or, alternatively, reorganize their cases (“Original Plan”) [Docket No. 9].
The Original Plan provided for the Debtors to be discharged notwithstanding the prohibitions

1

The Debtors who filed petitions in these cases are: North Yard Financing, LLC; North Yard GP, LLC;
North Yard Logistics, L.P.; PES Administrative Services, LLC; PES Logistics GP, LLC; PES Logistics Partners,
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against discharge for a liquidating debtor in Section 1141(d)(3) of the Bankruptcy Code.
Moreover, the Original Plan contained provisions that were internally inconsistent. For example,
paragraph 160 of the Original Plan defined “Reorganized Debtors” as both the Purchaser and the
Debtors, as reorganized pursuant to and under the Plan. On Friday, March 16, 2018, the Debtors
filed an amended plan one business day before the Plan objections were due and five business
days before the Plan confirmation hearing. 2 The amendments appear to eliminate the liquidation
track initially proposed in the Original Plan while substantially altering certain key terms in a
manner detrimental to creditors. The Debtors changed the definitions of “Allowed” and
“Disputed” in a way that enhanced the Debtors’ control over creditor claims. The Debtors
characterize these changes as technical modifications that do not adversely change the treatment
of claims and therefore do not require solicitation among creditors. The United States objects to
the confirmation of the Plan because there have been material alterations to the Plan that further
impair creditors.
3.

Waiver of Schedules and 341 Meeting and Shortening of Notice of Plan and

Disclosure Statement. On January 22, 2018, the Debtors filed the Motion for Entry of Order (I)
Shortening Notice of Hearing on Disclosure Statement, (II) Scheduling a Combined Disclosure
Statement Approval and Plan Confirmation Hearing, (III) Establishing a Plan and Disclosure
Statement Objection Deadline and Related Procedures, (V) Approving the Confirmation Hearing
Notice, and (VI) Conditionally (A) Directing the United States Trustee not to Convene Section
341(a) Meeting of Creditors and (B) Waiving Requirement of Filing Statements of Financial
Affairs and Schedules of Assets and Liabilities (“Waiver Motion”). [Docket No. 37]. Rule
1007(c) of the Federal Rules of Bankruptcy Procedure requires in pertinent part that the Debtors’

L.P.; PESRM Holdings, LLC; and Philadelphia Energy Solutions Refining and Marketing LLC.
2
The Debtors extended the confirmation objection deadline for the United States by one day.
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schedules and statements must be filed within 15 days after the filing of the Petition. Any
extension of time for the filing of the schedules and statements may be granted only on motion
for cause shown. The Debtors requested an extension to file their schedules and statements until
May 1, 2018, unless the Plan was confirmed before that date, in which case the Debtors asked for
a permanent waiver of the filing of their schedules and statements. In paragraph 43 of the
Waiver Motion, the Debtors asked for this permanent waiver because “requiring the Debtors to
file Schedules and SOFAs would distract the Debtors’ management and advisors from the work
of ensuring a smooth transition into these chapter 11 cases and an expedited confirmation of the
Plan…” The Debtors further asserted that the “minimal benefit of requiring the Debtors to
prepare the Schedules and SOFAs will be significantly outweighed by the substantial
expenditure of time and resources the Debtors will be required to devote to the preparation and
filing of the documents.” The Debtors indicated that no party in interest would be prejudiced if
the requirement that the Debtors file the schedules and statements were waived. The United
States is prejudiced by the waiver of the Debtors’ duty to file schedules because of the lack of
information about federal government agency claims and interests.
The Motion also requested a waiver of the requirement to convene the Section 341
Meeting. In support of this request, the Debtors asserted in paragraph 43 of the Waiver Motion
that the Debtors had solicited acceptances of the Plan prior to the Petition Date and received
acceptances from the requisite voting classes. Therefore, the Debtors contend that since the
impaired classes have consented to the Plan, a Section 341 Meeting need not be convened if the
Debtors obtain confirmation of the Plan. Having reviewed the Plan just filed by the Debtors, the
United States disagrees that that the Section 341 Meeting is unnecessary because claims are
impaired by the Plan.

3
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The Debtors also sought to shorten the time for hearing on the Plan and Disclosure
Statement in their Waiver Motion. Bankruptcy Rule 2002(b) requires that notice shall be given
to “the debtor, the trustee, all creditors and indenture trustees not less than 28 days’ notice by
mail of the time fixed (1) for filing objections and the hearing to consider approval of a
disclosure statement ….and (2) for filing objections and the hearing to consider confirmation of a
chapter 9, chapter 11, or chapter 13 plan.” The United States has not had an adequate
opportunity to determine the amount and nature of its claims and interests and therefore cannot
determine adequately the impact the provisions in the Plan will have on federal interests.
Confirmation is scheduled approximately two months after the filing of the Petition. The Court
entered an order approving the relief sought by the Debtors on January 29, 2018 (“Waiver
Order”). [Docket No. 125]. No Unsecured Creditors’ Committee has been appointed in these
cases.
4.

Creditor List. The Debtors filed a List of Creditors of the Debtors (“Creditor List”) as

an exhibit to the Petition. Pursuant to Fed. R. Bankr. P. 1007(a) and Del. Bankr. L.R. 1007-2(a),
the Debtors filed a list of creditors whose names and addresses were maintained in a Debtor
database. The Creditor List identifies the name and address of the creditors but does not give
any claim information. The Debtors included in the Creditor List the Internal Revenue Service
(“IRS”), U.S. Customs and Border Protection (“CBP”), U.S. Environmental Protection Agency
(“EPA”) and the U.S. Department of Justice. IRS records indicate the IRS has three estimated
claims against the Debtors: (1) a priority prepetition unsecured claim against PES Administrative
Services LLC in the amount of $26,440; (2) a priority prepetition unsecured claim against
PESRM Holdings LLC in the amount of $1,000; and (3) a priority prepetition unsecured claim
against Philadelphia Energy Solutions Refining & Marketing LLC, in the amount of $30,035.24
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and an unsecured general claim in the amount of $1,652.16. The EPA has lodged a proposed
agreement with the Debtors regarding certain environmental liabilities. See Notice of Lodging of
Proposed Settlement Agreement [Docket No. 244]. The Federal Railroad Administration has
identified approximately $24,000 in claims against the Debtors. The United States is continuing
to review its records to ascertain whether any other of its numerous agencies and subdivisions
may have claims against or interest in the Debtors.
5.

Lack of Adequate Notice. The United States objects to the Plan because federal

agencies have not been afforded adequate notice to determine possible federal interests in these
bankruptcy cases and to gauge the effect of the Plan on those interests. Although government
entities have no right to due process under the Fifth Amendment’s due process clause, see United
States v. Cardinal Mine Supply, 916 F.2d 1087, 1089 n. 3 (6th Cir.1990) (citing South Carolina
v. Katzenbach, 383 U.S. 301, 323–24 (1966)), the Supreme Court recognized in City of New
York v. New York, N.H. & H.R. Co., 344 U.S. 293, 297 (1953), it is “a basic principle of justice
... that a reasonable opportunity to be heard must precede judicial denial of a party’s claimed
rights.” Also, as noted by the Sixth Circuit in Cardinal Mine Supply, 916 F.3d at 1090, where
the adequacy of notice to the IRS was at issue:
City of New York was not decided upon due process grounds, for the city of New York,
like the IRS in the present case, does not have a constitutional right to due process. City
of New York involved a statutory mandate that notice be given, and section 342 of the
Bankruptcy Code provides a similar mandate. This section provides: “There shall be
given such notice as is appropriate of an order for relief in a case under this title.” 11
U.S.C. § 342. The legislative history of this provision notes that “[d]ue process will
certainly require notice to all creditors.... State and Federal governmental representatives
responsible for collecting taxes will also receive notice.” S.Rep. No. 989, 95th Cong., 2d
Sess. 42 (1978), U.S.Code Cong. & Admin. News 1978, pp. 5787, 5828, reprinted in
Collier on Bankruptcy, App. vol. 3 (15th ed.1990).
Furthermore, at least one court has held that “[t]he language in City of New York clearly is not
grounded in goals unique to the former bankruptcy act.” Spring Valley Farms, Inc. v. Crow, 863
5
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F.2d 832, 835 (11th Cir.1989). The Court’s reasoning in City of New York is equally applicable
to the case before this Court, and thus the basic principle of justice that notice and an opportunity
to be heard are necessary before a party’s claim is barred or adversely affected applies to the
present case as well. Cardinal Mine Supply, 916 F.2d at 1090. Thus, “[i]n the case of
governmental entities, ‘adequate notice’ must satisfy requirements of ‘fundamental fairness.’”
Friedman, 184 B.R. at 888 n. 1; see also In re Hairopoulos, 118 F.3d 1240, 1244 n. 3 (8th
Cir.1997); Sheftelman v. Standard Metals Corp., 839 F.2d 1383, 1386 (10th Cir. 1987) (holding
that Bankruptcy Rule 2002(a)(8) requires that all creditors receive adequate notice); In re
Aboody, 223 B.R. 36, 40 (1st Cir. B.A.P. 1998) (governmental entities entitled to whatever
statutory due process a legislative scheme applies).
Because the government is a large and complex organization that requires more time than
a typical bankruptcy creditor to canvas its agencies and determine its claims, the Bankruptcy
Code affords federal governmental units 180 days after the Petition Date to file claims. 11
U.S.C. Section 502(b)(9). Although the Debtors contend that no bar dates will be set, the Plan
irrevocably alters creditor rights upon confirmation and impairs their claims. The United States
objects to the speed at which the Plan is being confirmed. The United States also objects to the
broad discharge provisions in the Plan of claims that it has not had an adequate opportunity to
identify. The creditor information filed by the Debtors is incomplete, at best, and provides very
little actual notice to those claim holders whose interests are being harmed by the Plan.
Moreover, if the Plan is confirmed by May 1, 2018, there is little chance of more information
being provided to claimants in these bankruptcies because the Debtors are not required to
convene a Creditors’ Meeting or to file any further statements of financial affairs or schedules.
6.

Claims are Impaired by the Plan. The United States objects to the Disclosure

6

Case 18-10122-KG

Doc 272

Filed 03/20/18

Page 7 of 32

Statement because it does not contain information adequate to allow creditors to make informed
decisions about the Plan. In Article II.C of the Disclosure Statement, the Debtors inform Holders
of General Unsecured Claims that they are not entitled to vote on the Plan because the legal,
equitable and contractual rights of the Holders of General Unsecured Claims are unaltered by the
Plan, and thus General Unsecured Creditors are Unimpaired. The holders of General Unsecured
Claims are assured that their claims have a 100% projected Plan recovery. Article V.F(6)
provides that claimants holding general unsecured claims will be paid in full as they come due in
the ordinary course of business. The Plan does not classify Administrative Expense Claims and
Priority Tax Claims, ostensibly because those claims are unimpaired, and thus holders of those
claims are not entitled to vote either.
Article I.A(212) of the Plan defines “Unimpaired” as being within the meaning of Section
1124 of the Bankruptcy Code. Section 1124 of the Bankruptcy Code provides a class is impaired
unless the Plan:
(1) leaves unaltered the legal, equitable, and contractual rights to which such
claim or interest entitles the holder of such claim or interest; or (2)
notwithstanding any contractual provision or applicable law that entitles the
holder of such claim or interest to demand or receive accelerated payment of such
claim or interest after the occurrence of a default— (A) cures any such default
that occurred before or after the commencement of the Chapter 11 Cases, other
than a default of a kind specified in section 365(b)(2) of the Bankruptcy Code or
of a kind that section 365(b)(2) expressly does not require to be cured; (B)
reinstates the maturity of such claim or interest as such maturity existed before
such default; (C) compensates the holder of such claim or interest for any
damages incurred as a result of any reasonable reliance by such holder on such
contractual provision or such applicable law; (D) if such claim or such interest
arises from any failure to perform a nonmonetary obligation, other than a default
arising from failure to operate a nonresidential real property lease subject to
section 365(b)(1)(A), compensates the holder of such claim or such interest (other
than the debtor or an insider) for any actual pecuniary loss incurred by such
holder as a result of such failure; and (E) does not otherwise alter the legal,
equitable, or such claim or interest entitles the holder of such claim or interest.
However, despite representations in documents filed by the Debtors that General
7
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Unsecured Creditors will be paid in full “as they come due in the ordinary course of business”,
what unsuspecting holders of general unsecured claims are unlikely to realize is that the
reference to “ordinary course of business” is only with respect to the timing of payment. The
Plan does not actually provide for the satisfaction of their claims in accordance with “ordinary
course of business terms.” Instead, the Plan strips claimants of defenses such as the right to
assert setoff and terminates rights that they would otherwise have. In order for a General
Unsecured claimant to receive a distribution as a Class 9 General Unsecured Claim, the claims
must be Allowed General Unsecured Claims. Section 502(a) of the Bankruptcy Code provides
in pertinent part that a claim or interest, proof of which is filed under section 501 of the
Bankruptcy Code, is deemed allowed unless a party in interest objects. The Debtors turn the
Bankruptcy Code concept of “allowance” on its head. Article I.A(10) has the following
restrictive definition of “Allowed”:
10. “Allowed” means, with reference to any Claim or Interest that is (a) expressly allowed
under the Plan, under the Bankruptcy Code, or by a Final Order of a court of competent
jurisdiction, (b) agreed to by the Debtors or the Reorganized Debtors and the Holder of
such Claim or Interest, or (c) not Disputed, as applicable. For the avoidance of doubt,
there is no requirement to file a Proof of Claim (or move the Bankruptcy Court for
allowance) to be an Allowed Claim under the Plan, and Unimpaired Claims shall be
affirmatively determined to be Allowed Claims to the same extent such Claims would be
allowed under applicable nonbankruptcy law.
The definition of “Disputed” permits the Debtors to dispute claims without proper notice.
Article I.A(58) of the Plan provides:
58. “Disputed” means, as to a Claim or an Interest, any Claim: (a) that is not Allowed; (b)
that is not disallowed by the Plan, the Bankruptcy Code, or a Final Order, as applicable;
(c) as to which a dispute is being adjudicated by a court of competent jurisdiction in
accordance with nonbankruptcy law; (d) that is filed in the Bankruptcy Court and not
withdrawn, as to which a timely objection or request for estimation has been filed; and (e)
with respect to which a party in interest has filed a Proof of Claim or otherwise made a
written request to a Debtor for payment, without any further notice to or action, order, or
approval of the Bankruptcy Court.”
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Thus, the filing of a proof of claim or the request from the Debtors of payment renders a
claim immediately disputed. Moreover, Article VII.A of the Plan states that with respect to
procedures for resolving Disputed Claims:
Except as otherwise provided herein, if a party files a Proof of Claim and the
Debtors or the Reorganized Debtors, as applicable, do not determine, and without
the need for notice to or action, order, or approval of the Bankruptcy Court, that the
Claim subject to such Proof of Claim is Allowed, such Claim shall be Disputed
unless Allowed or disallowed by a Final Order or as otherwise set forth in this
Article VII of the Plan. . . all Proofs of Claim filed after the Effective Date shall be
disallowed and forever barred, estopped, and enjoined from assertion, and shall not
be enforceable against any Reorganized Debtor, without the need for any objection
by the Reorganized Debtors or any further notice to or action, order, or approval of
the Bankruptcy Court.
Article VII.C of the Plan provides for the adjustment to claims without requiring the debtors to
file objections or other appropriate pleadings:
Any duplicate Claim or Interest or any Claim or Interest that has been paid, satisfied,
amended, or superseded may be adjusted or expunged on the Claims Register by the
Reorganized Debtors without the Reorganized Debtors having to File an application,
motion, complaint, objection, or any other legal proceeding seeking to object to such
Claim or Interest and without any further notice to or action, order, or approval of the
Bankruptcy Court…
These provisions both circumvent the requirements for serving notice of an objection on
the United States under Bankruptcy Rules 3007, 7004, and 9014 as well as the statutory scheme
for disputing tax claims under Section 505 of the Bankruptcy Code. Creditor claims whether
known or unknown will be discharged after the Effective Date and the treatment provided in the
Plan is in complete satisfaction, discharge and release of Claims, Interests and Causes of Action
of any nature whatsoever.
A Disclosure Statement “must clearly and succinctly inform the average unsecured
creditor what it is going to get, when it is going to get it, and what contingencies there are to
getting its distribution.” Krystal Cadillac-Oldsmobile GMC Truck, Inc. v. Gen. Motors Corp.,

9
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337 F.3d 314, 321-22 (3d Cir. 2003). Both the Disclosure Statement and the Plan describe a
confusing and contradictory process of claim treatment that, against the backdrop of expedited
bankruptcy proceedings, deprives creditors of any meaningful opportunity to understand or
participate in the plan process. Sophisticated institutional investors - like the Term Loan A and
B Claimants who negotiated the transactions underlying the Debtors’ Plan process and are
entitled to vote - helped orchestrate the business dealings in these bankruptcy cases but ordinary,
uninformed claimants do not have the benefit of this information. These General Unsecured
Claimants are not entitled to vote and are presumed to have accepted the Plan because their
Allowed claims are being paid in cash as of some date in the future. While this sounds like a
promising recovery for General Unsecured Creditors in these bankruptcy cases, the claims
process implemented by the Plan creates a situation where many of these General Unsecured
Creditors are impaired by the Plan and have no opportunity to vote.
Section 1124(1) is clear: to be unimpaired, a claimholder’s legal, equitable and
contractual rights must be left unaltered. “Impairment” is a term of art crafted by Congress to
determine a creditor’s standing in the confirmation phase of bankruptcy plans. In re L & J
Anaheim Assoc., 995 F.2d 940, 942–43 (9th Cir.1993). The Third Circuit held that
The Bankruptcy Code creates a presumption of impairment ‘so as to enable a
creditor to vote on acceptance of the plan.’ In re Monclova Care Ctr., Inc., 254
B.R. 167, 178–79 (Bankr.N.D.Ohio 2000); In re Seasons Apartments, L.P., 215
B.R. 953, 958 (Bankr.W.D.La.1997). Under 11 U.S.C. § 1124(1), the presumption
of impairment is overcome only if the plan ‘leaves unaltered the [creditor’s] legal,
equitable, and contractual rights.’ The burden is placed on the debtor to
demonstrate the plan leaves the creditor’s rights unaltered.
In re PPI Enterprises (U.S.), Inc., 324 F.3d 197, 203 (3d Cir. 2003). Courts have found that the
mere payment of money due does not leave a claimholder unimpaired if it does not retain all
other rights to which it is entitled. Section 1124(1) is prospective and “it requires that, as of the

10
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plan’s effective date, an unimpaired creditor be able thereafter to exercise all its rights vis-à-vis
its debtor.” In re Texas Rangers Baseball Partners, 434 B.R. 393, 407–08 (Bankr. N.D. Tex.
2010) (court found that creditors had to be able to exercise their rights under their loan
documents vis-à-vis the debtor, even if those rights “lost much of their usefulness”); see also
Bustop Shelters of Louisville, Inc. v. Classic Homes, Inc., 914 F.2d 810, 814-15 (6th Cir. 1990)
(“Unless the plan . . . limits Citizens’ right to proceed against [Debtor], then the plan ‘leaves
unaltered the legal, equitable, and contractual rights to which such claim . . . entitles the holder of
such claim or interest’.”). Here, the Plan fails to leave claimholder’s rights unaltered in many
ways, including, without limitation, failing to preserve creditors’ claims, rights and defenses,
restricting anti-assignment provisions in contracts, altering nonmonetary defaults, and restricting
setoff and recoupment rights and forum selection rights. These defects will be discussed more
fully below.
Last month the United States raised similar objections to the prepackaged plan in the
Rand Logistics case, In re Rand Logistics, Inc., et al., Case No. 18-10175-BLS (Bankr. D. Del.
Feb. 28, 2018). As here, the Rand debtors had sought and obtained waivers of many of the
procedural safeguards for creditors implemented by the Bankruptcy Code and Rules. Also as
here, the Rand debtors were proposing to pay general unsecured creditors the Allowed amount of
their claims but were simultaneously seeking the injunction, release and discharge of those same
claims. On February 28, 2018, Judge Shannon refused to confirm the Rand debtors’
prepackaged plan unless the Debtors included the curative language proposed by the United
States. In his ruling attached hereto as Exhibit A, Judge Shannon stated that: “The primary issue
between the parties is the extent to which the debtors’ proposed plan will effect or impact the
claims of the United States. This is a pre-packaged plan that the debtor has consistently
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described as a full-pay plan. I accept the debtors’ characterization of the plan, but I would
further note, consistent with concerns expressed by the United States during the hearing, that a
pre-packaged bankruptcy case comes in on a truncated and typically expedited procedural basis
with limited opportunity particularly for those creditors who are deemed to be unimpaired to,
otherwise, participate meaningfully in the exercise; given the prospect of their unimpairment.
The United States has expressed significant concerns, articulated in its objection and in
yesterday’s hearing, that the plan, in fact, does or will have an impact on the rights of the United
States and its various agencies and entities. And I am satisfied that those concerns are wellfounded and the language that has been proposed by the United States is sufficient to
accommodate the concerns of the United States.” See Exhibit A at 3.
The language that Judge Shannon required the Rand Debtors to include in their
confirmation order was as follows:
Reservation of Rights in Favor of Governmental Units. Notwithstanding any provision in
the Plan, this Confirmation Order or the related Plan Documents, nothing discharges or
releases the Debtors, the Reorganized Debtors or any non-debtor from any claim, liability
or cause of action of the United States or any State, or impairs the ability of the United
States or any State to pursue any claim, liability or cause of action against any Debtor,
Reorganized Debtor or non-debtor. Contracts, leases, covenants, guaranties,
indemnifications, operating rights agreements or other interests or agreements with the
United States or any State shall be, subject to any applicable legal or equitable rights or
defenses of the Debtors or Reorganized Debtors under applicable non-bankruptcy law,
paid, treated, determined and administered in the ordinary course of business as if the
Debtors’ bankruptcy cases were never filed and the Debtors and Reorganized Debtors
shall comply with all applicable non-bankruptcy law. All claims, liabilities, causes of
action, or defenses of or to the United States or any State shall survive the Chapter 11
Cases as if they had not been commenced and be determined in the ordinary course of
business, including in the manner and by the administrative or judicial tribunals in which
such rights, defenses, claims, liabilities, or causes of action would have been resolved or
adjudicated if the Chapter 11 Cases had not been commenced; provided, that nothing in
the Plan or this Confirmation Order shall alter any legal or equitable rights or defenses of
the Debtors or the Reorganized Debtors under nonbankruptcy law with respect to any
such claim, liability or cause of action. Without limiting the foregoing, for the avoidance
of doubt: (i) the United States and any State shall not be required to file any proofs of
claim in the Chapter 11 Cases for any claim, liability or cause of action; (ii) nothing shall
12
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affect or impair the exercise of the United States’ or any State’s police and regulatory
powers against the Debtors, the Reorganized Debtors or any non-debtor; (iii) nothing
shall be interpreted to set cure amounts or to require the United States or any State to
novate or otherwise consent to the transfer of any federal or state contracts, leases,
guaranties, indemnifications, grants, agreements or interests; (iv) nothing shall affect or
impair the United States’ or any State’s rights and defenses of setoff and recoupment, or
to assert setoff or recoupment against the Debtors or the Reorganized Debtors and such
rights and defenses are expressly preserved; and (v) nothing shall constitute an approval
or consent by the United States without compliance with all applicable legal requirements
and approvals under non-bankruptcy law.
The United States has proposed identical language, with a carve out provision to address
the proposed RIN settlement agreement, to the Debtors in these cases but the proposal has been
rejected. The United States submits that the inclusion of this language in the Debtors’
confirmation order is necessary to protect the interests of the United States.

7.

Settlement Not Appropriate. The United States objects to the provisions in Article

IV.A of the Plan which provides:
(A) General Settlement of Claims, Interests, and Causes of Action. Pursuant to
section 1123 of the Bankruptcy Code and Bankruptcy Rule 9019, and in
consideration for the classification, distributions, releases, and other benefits
provided under the Plan, including the Parent Cash Contribution, upon the
Effective Date, the provisions of the Plan shall constitute a good faith compromise
and settlement of all Claims, Interests, Causes of Action, and controversies
released, settled, compromised, discharged, satisfied, or otherwise resolved
pursuant to the Plan, including any Causes of Action assertable against the Parent
Parties. The entry of the Confirmation Order shall constitute the Bankruptcy
Court’s approval of the compromise and settlement of all such Claims, Interests,
Causes of Action, and controversies, as well as a finding by the Bankruptcy Court
that such compromise and settlement is in the best interests of the Debtors, their
Estates, and holders of Claims and Interests and is fair, equitable, reasonable, and
in the best interests of the Debtors and their Estates.
The breadth of this punitive provision is reinforced when the definition of “Cause of Action” is
considered. Article I.A(18) defines Causes of Action:
18. “Causes of Action” means any claims, interests, damages, remedies, causes of
action, demands, rights actions, suits, obligations, liabilities, accounts, defenses,
offsets, powers, privileges, licenses, liens, indemnities, guarantees, and franchises
13
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of any kind or character whatsoever, whether known or unknown, foreseen or
unforeseen, existing or hereinafter arising, contingent or non-contingent, liquidated
or unliquidated, secured or unsecured, assertable directly or derivatively, matured
or unmatured, suspected or unsuspected, in contract, tort, law, equity, or otherwise.
Causes of Action also include: (a) all rights of setoff, counterclaims, or recoupment
and claims under contracts or for breaches of duties imposed by law; (b) the right to
object to or otherwise contest Claims or Interests; (c) claims pursuant to sections
362, 510, 542, 543, 544 through and including 550, or 553 of the Bankruptcy Code;
and (d) such claims and defenses as fraud, mistake, duress, and usury, and any
other defenses set forth in section 558 of the Bankruptcy Code.
Section 1123(b)(3)(A) of the Bankruptcy Code provides for the settlement or adjustment
of any claim belonging to the Debtors or to the estate. The Debtors here are not settling their
own claims but instead are attempting to settle the unknown claims of unknown creditors without
providing adequate notice. The United States has not been afforded an adequate opportunity to
determine its claims or causes of action much less have such claims or causes of action be settled
for a cash amount determined as sufficient by the Debtors. At least two of the Debtors have not
yet filed their 2017 corporate income tax returns and the Debtors will be required to file these
returns as well as other FICA and excise tax returns as they become due in the coming weeks.
The IRS filed protective estimated claims in these cases but under the settlement provisions of
the Plan, the Debtors could conceivably argue that the IRS has settled its claim for the estimated
amount. By virtue of the Plan process, the United States does not waive sovereign immunity and
has not consented to the compromise or settlement of its claims or causes of action and this
provision is unfairly prejudicial to the rights of the United States.
8.

Government Regulation. In Article I of the Disclosure Statement, the Debtors

acknowledge their participation in an industry that is heavily regulated by the federal
government. The Debtors describe various fuels and other products produced and how such
products are transported by truck, rail, pipeline and waterborne vessels to both national and
international markets. The Debtors also describe in detail their requirement to comply with
14
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statutes and regulations promulgated by the U.S. Environmental Protection Agency, including
the Clean Air Act. In Article V.B of the Disclosure Statement, the Debtors state that they are
“burdened by higher transportation costs associated with the requirement of the Jones Act.”
Although the Debtors acknowledge they are subject to extensive government regulation,
through Paragraphs 108 and 111 3 of the Proposed Order Approving the Debtors’ Disclosure
Statement for and Confirming the First Amended Joint Prepackaged Chapter 11 Plan of
Reorganization of PES Holdings, LLC and its Debtor Affiliates (“Proposed Order”) the Debtors
seek approval from Bankruptcy Court to usurp the police and regulatory powers of the United
States:
Paragraph 108 of the Order provides:
108. Applicable Nonbankruptcy Law. The provisions of this Confirmation Order, the
Plan and related documents, or any amendments or modifications thereto, shall apply
and be enforceable notwithstanding any otherwise applicable nonbankruptcy law.
Paragraph 111 of the Proposed Order provides:
111. Governmental Approvals Not Required. This Confirmation Order shall constitute
all approvals and consents required, if any, by the laws, rules, or regulations of any
state, federal, or other governmental authority with respect to the dissemination,
implementation, or consummation of the Plan and the Disclosure Statement, any
certifications, documents, instruments or agreements, and any amendments or
modifications thereto, and any other acts referred to in, or contemplated by, the Plan and
the Disclosure Statement.
The United States objects to the Plan and the Proposed Order to the extent that the
Debtors are attempting to obtain a pre-enforcement review and an advisory opinion that is
beyond the jurisdiction of the Bankruptcy Court.
9.

Exclusive Jurisdiction. The United States objects to Article XI of the Plan to the extent

that it provides for the retention of exclusive jurisdiction. See 28 U.S.C. 1334. While “the

3

In the absence of Paragraph 95 of the Proposed Order, the United States would have additional objections to the
Plan.

15

Case 18-10122-KG

Doc 272

Filed 03/20/18

Page 16 of 32

bankruptcy court plainly [may retain] jurisdiction to interpret and enforce its own prior orders,”
Travelers Indem. Co. v. Bailey, 129 S. Ct. 2195, 2205 (2009), it may not divest other courts of
their concurrent jurisdiction to interpret bankruptcy court orders. Rather, if for example, the
United States, post-confirmation, asserts liabilities in a non-bankruptcy court of competent
jurisdiction, that court may hear and determine all issues raised in the action, including whether
the defendant can rely on the confirmation order as an affirmative defense. Adjudication of such
a defense is a proceeding over which the bankruptcy court, as a unit of the district court, has
“original but not exclusive jurisdiction.” 28 U.S.C. § 1334(b) (emphasis added); see also Stern
v. Marshall, 131 S.Ct. 2594 (2011); In re Mystic Tank Lines Corp., 544 F.3d 524 (3d Cir. 2008)
(“No provision of the Bankruptcy Code requires the Bankruptcy Court to hear all ‘related to’
claims . . . the only aspect of the bankruptcy proceeding over which the district courts and their
bankruptcy units have exclusive jurisdiction is ‘the bankruptcy petition itself.’”) (citing In re
Wood, 825 F.2d 90, 92 (5th Cir.1987)); In re Combustion Eng’g, Inc., 391 F.3d 190, 224-225 (3d
Cir. 2004), as amended (Feb. 23, 2005) (“Section 105(a) permits a bankruptcy court to ‘issue any
order, process or judgment that is necessary or appropriate to carry out the provisions’ of the
Bankruptcy Code. But as the statute makes clear, § 105 does not provide an independent source
of federal subject matter jurisdiction.”); In re Skyline Woods Country Club, 636 F.3d 467 (8th
Cir. 2011); Whitehouse v. LaRoche, 277 F.3d 568, 576 (1st Cir. 2002). Interestingly, while the
Plan provides for the Bankruptcy Court to retain exclusive jurisdiction in almost all
circumstances, the Debtors carve out from the jurisdiction provisions those items that pertain
directly to certain favored transactions. Article XI.(17) of the Plan provides “that upon the
closing of the relevant facilities and execution of the New Organizational Documents, disputes
with respect to the New First Lien Term Loan, the New Intermediation Agreement, the
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Additional Financing Facility, and the New Organizational Documents that are not related to the
Plan shall otherwise be governed by the jurisdictional, forum selection or dispute resolution
clause contained in such document . . .” The imposition of these restrictive jurisdictional
provisions impairs creditors.
10.

No Interest. The United States objects to the no interest provision in Article VIII.A of

the Plan which states, in relevant part:
Pursuant to section 1141(d) of the Bankruptcy Code, and except as otherwise
specifically provided in the Plan or in any contract, instrument, or other agreement
or document created pursuant to the Plan, the distributions, rights, and treatment
that are provided in the Plan shall be in complete satisfaction, discharge, and
release, effective as of the Effective Date, of Claims, . . . Interests, and Causes of
Action (including the RIN Liabilities) of any nature whatsoever, including any
interest accrued on Claims or Interests from and after the Petition Date, whether
known or unknown . . .
The United States also objects to Article VII.C of the Plan which states that:
Unless otherwise specifically provided for herein, or by any other order of the
Bankruptcy Court, postpetition interest shall not accrue or be paid on Claims, and no
holder of a claim shall be entitled to interest accruing on or after the Petition Date on any
Claim or right. Additionally, and without limiting the foregoing, interest shall not accrue
or be paid on any Disputed Claim with respect to the period from the Effective Date to
the date a final distribution is made on account of such Disputed Claim, if and when such
Disputed Claim becomes an Allowed Claim.
These provisions impair the rights of creditors who do not receive the interest that they would be
entitled to in accordance with the Bankruptcy Code or existing business terms.
11.

Contracts. The United States objects to the treatment of any federal contracts or other

agreements in accordance with Article V of the Plan. Multiple provisions relating to assumption
and assignment, cure and treatment of rejection damages are improper and objectionable. First,
Article V.A of the Plan provides in pertinent part that all executory contracts and unexpired
leases “shall be deemed assumed, without the need for any further notice to or action, order, or
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approval of the Bankruptcy Court . . . unless listed on the Schedule of Rejected Executory
Contracts and Unexpired Leases.” 4 Article V.A further provides:
The assumption of Executory Contracts and Unexpired Leases hereunder may include the
assignment of certain of such contracts to Affiliates. The Confirmation Order will
constitute an order of the Bankruptcy Court approving the above-described assumptions
and assignments.
The United States objects to the assumption and assignment of any of its contracts and
agreements to the extent the Debtors fail to obtain the consent of the United States and to comply
with all applicable non-bankruptcy federal law. The Debtors are not entitled to assume and
assign contracts with the United States without its consent. Under 11 U.S.C. § 365(c)(1)(A) a
debtor “may not assume or assign any executory contract or unexpired lease of the debtor…if
applicable law excuses such a party, other than the debtor, to such a contract or lease from
accepting performance from or rendering performance to any entity other than the debtor or the
debtor in possession.” Moreover, the Anti-Assignment Act, 41 U.S.C. § 6305(a), provides:
The party to whom the Federal Government gives a contract or order may not
transfer the contract or order, or any interest in the contract or order, to another
party. A purported transfer in violation of this subsection annuls the contract or
order so far as the Federal Government is concerned, except that all rights of
action for breach of contract are reserved to the Federal Government.
The Third Circuit has confirmed that under the Anti-Assignment Act, debtors may not
assign or assume an executory contract with the United States without first obtaining its consent.
In re West Electronic, Inc., 852 F.2d 79, 83 (3d Cir. 1988). It is imperative to preserve the
Government’s ability to determine with whom to contract. Section 363 of the Bankruptcy Code
does not preempt non-bankruptcy law in this regard. The United States does not consent to the

4

The Debtors specifically state that “the Rail Terminaling Services Agreement, the PES Advisory Agreement, the
PES Registration Rights Agreement and any other Parent Agreement or Parent Permit which is an Excluded
Liability shall each be canceled or terminated on the Effective Date, and no rejection damages or other Claims
(including any Liabilities arising from or incurred thereunder) shall arise on account of such cancelation.”
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assumption or the assumption and assignment of any contract or lease and requests a separate
hearing to determine any such assumption or assignment.
Next, Article V.A also provides that Parent Permits which are Excluded Liabilities shall
be canceled or terminated upon the Effective Date, “and no rejection damages or other Claims
(including any Liabilities arising from or incurred thereunder) shall arise on account of such
cancelation.” The United States has not received any information regarding the Parent Permits
from the Debtors and has no means of determining what damages may arise from such
cancelation or whether the permits are in fact executory contracts. Moreover, the Debtors have
failed to demonstrate any basis for why their Parent’s liabilities, or damages arising from
rejection or cancelation of those liabilities, should go unpaid. The Parent is not a debtor in these
cases, and as such, should not benefit from a discharge of any of its debts or obligations.
Next, Article V.C provides a mere fifteen-day deadline for creditors to lodge an objection
to the Debtors’ proposed cure amounts—and this is only if such creditors are even aware their
contracts or leases have been assumed. Failure to meet this deadline renders the request
“disallowed and forever barred, estopped, and enjoined from assertion, and shall not be
enforceable against any Reorganized Debtor.” In a prepackaged case with inadequate notice,
especially to allegedly unimpaired creditors, such a bar date is unreasonable and provides no
meaningful opportunity for creditors to preserve their rights and present their cures.
Finally, Article V.C also provides that the assumption of any Executory Contract or
Unexpired Lease and full payment of any applicable Cure pursuant to Article V.B shall result in
“the full release and satisfaction of any Cures, Claims, or defaults, whether monetary or
nonmonetary . . . .” It is inappropriate for a payment to serve as a cure for a nonmonetary
default, as such defaults often involve injunctive relief for which there is no monetary cure. The
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Debtors have not demonstrated any basis for such relief and the Plan must not be confirmed.
12.

Non-Debtor Releases. The United States opts out of and objects to the third party non-

debtor limitation of liability, injunction, exculpation and release provisions set forth in Article
VIII of the Plan. The Plan currently provides for broad third party injunctions and releases and
provides no meaningful opportunity for all non-voting creditors to opt out or consent. While the
Third Circuit stopped short of adopting a per se rule that a non-debtor release in a reorganization
plan is not permissible (as other circuits have done), it held that, at most, such a provision could
only be valid in “extraordinary” cases. Gillman v. Continental Airlines (In re Continental
Airlines), 203 F.3d 203, 212 (3d Cir. 2000). At minimum, Continental held that such a
nonconsensual release of non-debtor entities must contain all of the following “hallmarks”:
“fairness, necessity to the reorganization, and specific factual findings to support these
conclusions.” Id. at 214; see also In re Wash. Mut., Inc., 442 B.R. 314, 351-52 (Bankr. D. Del.
2011) (collecting cases). This Court has interpreted Continental’s holding on non-debtor releases
to mean that “limiting the liability of non-debtor parties is a rare thing that should not be
considered absent a showing of exceptional circumstances in which several key factors are
present.” In re Genesis Health Ventures, Inc., 266 B.R. 591, 608 (Bankr. D. Del. 2001)
(emphasis added). This Court has previously held that a non-debtor release over a creditor’s
objection “would not pass muster.” Wash. Mut., 442 B.R. at 352 (“This Court has previously
held that it does not have the power to grant a third party release of a non-debtor.”). Where this
Court has even contemplated approval of a non-consensual release, it has required the following
factors be present to justify the “rare” release: “(1) the non-consensual release was necessary to
the success of the reorganization, (2) the releases have provided a critical financial contribution
to the Debtor’s plan, (3) the releases’ financial contribution is necessary to make the plan
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feasible, and (4) the release is fair to the non-consenting creditors, i.e., whether the nonconsenting creditors received reasonable compensation in exchange for the releases.” In re
Tribune Co., 464 B.R. 126, 177-78 (Bankr. D. Del. 2011); see also Genesis Health Ventures, 266
B.R. at 607-09. Here, setting aside the question of whether the Debtors have made such a
showing against all creditors generally (and they have not), the Debtors make no adequate
showing of a single factor, let alone all of the Tribune/Genesis factors, that justifies the
extraordinary release of non-debtors in these liquidating cases with respect to their potential
liability to the United States.
Moreover, the United States objects to the third party releases on the ground that the
Bankruptcy Court cannot assert subject matter jurisdiction over claims that have not been
identified. Thus, a proceeding solely between non-debtor parties based on non-bankruptcy law
can only be heard by Bankruptcy Courts under “related to” jurisdiction, and then only “if the
outcome could alter the Debtors’ rights, liabilities, options, or freedom of action (either
positively or negatively) and which in any way impacts upon the handling and administration of
the bankrupt estate.” Pacor, Inc. v. Higgins, 743 F.2d 984, 994 (3d Cir. 1984); see also Celotex
Corp. v. Edwards, 514 U.S. 300, 307 n.5, 115 S.Ct. 1493, 131 L.Ed. 2d 403 (1995)
(“Proceedings ‘related to’ the bankruptcy include…suits between third parties which have an
effect on the bankruptcy estate.”).” Here, the Debtors have failed to specifically identify, much
less establish Bankruptcy Court jurisdiction over, any of the transactions between the vast
multitude of entities that are the Released Parties in the Plan. In re Millennium Lab Holdings II,
LLC, 242 F.Supp. 3d 322, 327(D. Del. 2017), remanded to 575 B.R. 252 (Bankr. D. Del. 2017),
appeal docketed, No. 17-01461-LPS (D. Del. Oct. 17, 2017).
13.

Setoff and Recoupment. The United States objects to the Plan to the extent it fails to
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preserve the setoff and recoupment rights of the United States. In Article VI.F of the Plan the
Debtors state:
In no event shall any holder of Claims be entitled to set off any such Claim against
any Claim, right, or Cause of Action of the Debtor or Reorganized Debtor (as
applicable), unless such holder has filed a motion with the Bankruptcy Court
requesting the authority to perform such setoff on or before the Confirmation Date,
and notwithstanding any indication in any Proof of Claim or otherwise that such
holder asserts, has, or intends to preserve any right of setoff pursuant to section 553
of the Bankruptcy Code or otherwise; provided, that the forgoing shall not limit the
rights of the Intermediation Counterparties under Section II.F of the Plan and the
Intermediation Orders.
Confirmation of a plan does not extinguish setoff claims when they are timely asserted.
In re Continental Airlines, 134 F.3d at542 (3d Cir. 1998). Like other creditors, the United States
has the common law right to setoff mutual debts. “The government has the same right which
belongs to every creditor, to apply the unappropriated moneys of his debtor, in his hands, in
extinguishment of the debts due to him.” United States v. Munsey Trust Co. of Washington,
D.C., 332 U.S. 234 (1947) (citing Gratiot v. United States, 40 U.S. (15 Pet) 336, 370, 10 L.Ed.
759 (1841)); see also Amoco Prod. Co. v. Fry, 118 F.3d 812, 817 (D.C. Cir. 1997). This right –
“which is inherent in the federal government – is broad and ‘exists independent of any statutory
grant of authority to the executive branch.’” Marre v. United States, 117 F.3d 297, 302 (5th Cir.
1997) (quoting United States v. Tafoya, 803 F.2d 140 (5th Cir. 1986)). Hence, the United States
can setoff mutual prepetition debts and claims as well as postpetition debts and claims. Zions
First Nat’l Bank, N.A. v. Christiansen Bros. (In re Davidson Lumber Sales, Inc.), 66 F.3d 1560,
1569 (10th Cir. 1995); Palm Beach County Bd. of Pub. Instruction (In re Alfar Dairy, Inc.), 458
F.2d 1258, 1262 (5th Cir.), cert. denied, 409 U.S. 1048 (1972); Mohawk Indus., Inc. v. United
States (In re Mohawk Indus., Inc.), 82 B.R. 174, 178-79 (Bankr. D. Mass. 1987). The Plan
makes no provision for these rights. Such treatment is impermissible, because Section 553 of the
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Bankruptcy Code preserves the right of setoff in bankruptcy as it exists outside bankruptcy,
Citizens Bank of Maryland v. Strumpf, 516 U.S. 16, 18 (1995), neither expanding nor
constricting it, United States v. Maxwell, 157 F.3d 1099, 1102 (7th Cir. 1998). “[T]he
government of the United States suffers no special handicap under § 553 of the Bankruptcy
Code,” id. at 1103, that alters this principle. Moreover, because “[s]etoff occupie[s] a favored
position in our history of jurisprudence,” Bohack Corp. v. Borden, Inc., 599 F.2d 1160, 1164 (2d
Cir. 1979), courts do not interfere with its exercise absent “the most compelling circumstances.”
Niagara Mohawk Power Corp. v. Utica Floor Maintenance, Inc. (In re Utica Floor
Maintenance, Inc.), 41 B.R. 941, 944 (N.D.N.Y. 1984); see also New Jersey Nat’l Bank v.
Gutterman (In re Applied Logic Corp.), 576 F.2d 952 (2d Cir. 1978) (“The rule allowing setoff
... is not one that courts are free to ignore when they think application would be unjust.”).
Compelling circumstances generally entail criminal conduct or fraud by the creditor. In re
Whimsy, Inc., 221 B.R. 69 (S.D.N.Y. 1998). No such compelling circumstances are present here,
and accordingly, the Plan must provide for and preserve the federal government’s setoff rights.
Failure to do so violates section 1129(a)(1). (“The court shall confirm a plan only if . . . the plan
complies with the applicable provisions of this title.”)
Furthermore, due to the Debtors’ avoidance of filing schedules and statements of
financial affairs, as well as the failure to attend a Section 341 meeting of creditors, among other
procedural safeguard avoidances, the United States cannot even identify its Claims and Interests
in these Chapter 11 Cases, and as such, has no ability to move to setoff prior to confirmation,
even if such a plan provision were proper.
Similarly, the Plan improperly fails to preserve recoupment rights of the United States.
Article VIII.J of the Plan provides:
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In no event shall any holder of a Claim be entitled to recoup such Claim against any
Claim, right, or Cause of Action of the Debtors or the Reorganized Debtors, as
applicable, unless such holder actually has performed such recoupment and provided
notice thereof in writing to the Debtors on or before the Confirmation Date,
notwithstanding any indication in any Proof of Claim or otherwise that such holder
asserts, has, or intends to preserve any right of recoupment; provided, that the foregoing
shall not limit the rights of the Intermediation Counterparties under Section II.F of the
Plan and the Intermediation Orders.
Recoupment is unaffected by discharge. Megafoods Stores, Inc. v. Flagstaff Realty Assocs. (In re
Flagstaff Realty Assocs.), 60 F.3d 1031, 1035-36 (3rd Cir. 1995) (holding that recoupment
survives discharge following confirmation and implementation of chapter 11 plan even if creditor
did not object to plan or seek a stay pending appeal); see also Beaumont v. Dep’t of Veteran
Affairs (In re Beaumont), 586 F.3d 776 (10th Cir. 2009); Saif Corp. v. Harmon (In re Harmon),
188 B.R. 421, 425 (B.A.P. 9th Cir. 1995) (“Because recoupment only reduces a debt as opposed
to constituting an independent basis for a debt, it is not a claim in bankruptcy, and is therefore
unaffected by the debtor’s discharge.”); Lunt v. Peoples Bank (In re Lunt), 500 B.R. 9, 16 (D.
Kan. 2013); Mercy Hosp. of Watertown v. New York, 171 B.R. 490, 495 (N.D.N.Y. 1994); Brown
v. General Motors Corp., 152 B.R. 935, 938 (W.D. Wis. 1993) (holding right of recoupment not
a claim or debt to be discharged in bankruptcy).
For the same reasons as stated above with respect to setoff rights, this Plan provision
dispensing creditors’ recoupment rights is impermissible and impairs creditors. It is worth
noting, however, that the Debtors are willing to preserve the setoff and recoupment rights of
favored creditors, such as the Intermediation Counterparties.
14.

Debtor Reservation of Right. Article IV.P of the Plan states:
Unless any Causes of Action against an Entity are expressly waived, relinquished,
exculpated, released, compromised, or settled in the Plan, including pursuant to
Article VIII of the Plan, the DIP Facility Orders, the Intermediation Orders, or a
Final Order, in accordance with section 1123(b) of the Bankruptcy Code, the
Reorganized Debtors shall retain and may enforce all rights to commence and
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pursue any and all Causes of Action, whether arising before or after the Petition
Date, including any actions specifically enumerated in the Plan Supplement, and
the Reorganized Debtors’ rights to commence, prosecute, or settle such Causes of
Action shall be preserved notwithstanding the occurrence of the Effective Date. No
Entity may rely on the absence of a specific reference in the Plan, the Plan
Supplement, or the Disclosure Statement to any Cause of Action against them
as any indication that the Debtors or the Reorganized Debtors will not pursue
any and all available Causes of Action against them. The Debtors and the
Reorganized Debtors expressly reserve all rights to prosecute any and all
Causes of Action against any Entity, except as otherwise expressly provided
herein. Unless any Causes of Action against an Entity are expressly waived,
relinquished, exculpated, released, compromised, or settled in the Plan, including
pursuant to Article VIII of the Plan, the DIP Facility Orders, the Intermediation
Orders, or a Final Order, the Reorganized Debtors expressly reserve all Causes of
Action, for later adjudication, and, therefore, no preclusion doctrine, including the
doctrines of res judicata, collateral estoppel, issue preclusion, claim preclusion,
estoppel (judicial, equitable, or otherwise), or laches, shall apply to such Causes of
Action upon, after, or as a consequence of the Confirmation or Consummation. For
the avoidance of doubt, in no instance will any Cause of Action preserved pursuant
to this Article V.O [sic] include any claim or Cause of Action with respect to, or
against, a Released Party that is released under Article VIII of the Plan.
In accordance with section 1123(b)(3) of the Bankruptcy Code, any Causes of
Action preserved pursuant to the first paragraph of this Article IV.O [sic] that a
Debtor may hold against any Entity shall vest in the Reorganized Debtors. The
applicable Reorganized Debtor, through its authorized agents or representatives,
shall retain and may exclusively enforce any and all such Causes of Action. The
Reorganized Debtors shall have the exclusive right, authority, and discretion to
determine and to initiate, file, prosecute, enforce, abandon, settle, compromise,
release, withdraw, or litigate to judgment any such Causes of Action, or to decline
to do any of the foregoing, without the consent or approval of any third party or any
further notice to or action, order, or approval of the Bankruptcy Court.
The United States objects to this lopsided treatment because while the claims of “unimpaired
creditors” in these cases are being released, discharged and enjoined by the terms of the Plan, the
Debtors and Reorganized Debtors preserve their rights and defenses in the Plan as if the Chapter
11 Cases had not been commenced.
15.

Immediate Binding Effect. The United States objects to Article XII of the Plan which

provides that, subject to provisions in Article IX(A) of the Plan that the Debtors and others can
elect to waive, notwithstanding Bankruptcy Rules 3020(e), 6004(h), 7062, or otherwise, upon the
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occurrence of the Effective Date, the terms of the Plan and the Plan Supplement shall be
immediately effective and enforceable and deemed binding upon the Debtors, the Reorganized
Debtors, and any and all holders of claims or interests, all entities that are parties to or are subject
to the settlements, compromises, releases, discharges, and injunctions described in the Plan, each
entity acquiring property under the Plan, and any and all non-Debtor parties to Executory
Contracts and Unexpired Leases with the Debtors.
The United States does not consent to this truncation of its statutory protections. This
provision negatively affects the appeal rights of the United States. If the Plan goes effective
immediately after confirmation, the Debtors are essentially requesting that the Court shorten the
time for appeal afforded by the federal bankruptcy rules. Pursuant to Rules 6004(h), 7062 and
3020(e) of the Federal Rules of Bankruptcy Procedure, unless otherwise ordered by the Court,
there is an automatic fourteen-day stay imposed from the date of entry of the order. Under the
Debtors’ proposed scheme, if the United States is unable immediately to obtain a hearing before
the appropriate Court to seek a stay, its appeal may be contended to be moot. Particularly in
light of the fact that the appellant in this case would be a government agency, with a chain of
command to be consulted, this unilateral ability of the Debtors to truncate the stay period would
be unfair and prejudicial to the government.
WHEREFORE, the United States respectfully requests that the Court deny approval of
the Disclosure Statement and deny confirmation of the Plan and grant such other and further
relief as the Court deems necessary and just.
Dated: March 20, 2018
DAVID C. WEISS
United States Attorney

By: /s/ Ellen W. Slights
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Assistant United States Attorney
Delaware Bar No. 2782
/s/ Leah V. Lerman
CHAD A. READLER
Acting Assistant Attorney General
RUTH A. HARVEY
J. TAYLOR MCCONKIE
LEAH V. LERMAN
I-HENG HSU
(Federal Bar No. 28669)
Trial Attorney
Commercial Litigation
Branch
Civil Division
Department of Justice
1100 L Street, N.W., Room 10054
Washington, D.C. 20044
(202) 514-7162
Attorneys for the United States
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re:

:
:

PES Holdings, et al.,

:

Debtors.

Chapter 11
Case No. 18-10122 (KG)

:
:
:
:
:
:
:

Jointly Administered
Hearing Date: March 26, 2018 at 10 AM
Objections Due: March 19, 2018, at 5:00 PM
extended to March 20, 2018

:

CERTIFICATE OF SERVICE
I hereby certify that on March 19, 2018, I caused to be served a copy of the United States’
Objection to the First Amended Joint Prepackaged Chapter 11 Plan of Reorganization of PES
Holdings, LLC and its Debtor Affiliates via email and/or regular mail upon the following persons:
Steven N. Serajeddini
Michael B. Slade
Allyson B. Becker
Whitney L. Becker
Richard U.S. Howell
Kirkland & Ellis LLP
300 North LaSalle
Chicago, IL 60654
Email: steven.serajeddini@kirkland.com
Email: michael.slade@kirkland.com
Email: allyson.smith@kirkland.com
Email: whitney.becker@kirkland.com
Email: richard.howell@kirkland.com

Edward O. Sassower
Matthew C. Fagen
Patrick C. Venter
Ciara C. Foster
Aiiyson Smith
Kirkland & Ellis LLP
601 Lexington Avenue
New York, NY 10022
Email: edward.sassower@kirkland.com
Email: ciara.foster@kirkland.com
Email: matthew.fagen@kirkland.com
Email: patrick.venter@kirkland.com
Email: Allyson.smith@kirkland.com
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Email: sreisman@curtis.com
Email: tfoudy@curtis.com
Email: sdaly@curtis.com
David M. Klauder
Bielli & Klauder, LLC
1204 N. King Street
Wilmington, DE 19801
Email: dklauder@bk-legal.com
Mark K. Thomas
Jeramy D. Webb
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2

1

(Proceedings commenced at 10:00 a.m.)

2

(Call- to order of the Court)
THE COURT: Good

3

morning, counsel. This is

Judge

4

Shannon. I understand from the operator that al-1 necessary

5

parties are on the call.
This is a telephonic hearing in the matter of

6
1

Logistics Incorporated and its affiliated

B

number 1B-10175.

debtors;

Rand

case

The record will- refl-ect that the court commenced

9

a

10

hearing to consider approval of the debtors' disclosure

11

statement and confirmation of the debtors' plan -- joint pre-

t2

packaged Chapter 11 yesterday. The court considered the

13

evidence and admitted declarations that I'11 discuss in

1,4

detail- in a moment, but in addition most of yesterday

15

devoted to discussion of objections raj-sed by the United

t6

States and by the Unj-ted States Trustee to the terms of the

l1

debtors' plan and, specifically,

1B

proposed confirmation order.

I'II

19
20
27

detail,

more

was

to certain provisions of the

go through the record in a moment in

more

but my ruling is as follows:
With respect to the debtors' plan I

am

prepared to

22

confirm the plan on the condition that the language proposed

23
24

by the United States be included in the confirmation order.
I've had an opportunity, as noted, dt the conclusion of

25

yesterday's hearing, Iast night and this morning to consider
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3

L

that language in the context of the plan and also, frankly,

2

honestJ-y, to go through a number of prior cases that I and

3

colleagues have had to determine whether or not this or

4

simi}ar language has been included. And so I have completed

5

that exercise.

my

The primary issue between the parties is the

6
1

extent to which the debtors' proposed plan wiIl effect or

o

impact claims of the United States.

9

plan that the debtor has consistently described as a ful1-pay

This is a pre-packaged

10

plan.

11

but I would further note, consistent with concerns expressed

L2

by the United States during the hearing, that a pre-packaged

13

bankruptcy case comes in on a truncated and typically

74

expedited procedural basis with limited opportunity

15

particularly

t6

unimpaired to, otherwise, participate meaningfutly in the

t7

exercise; given the prospect of their un-impairment.

I accept the debtors' characterization of the

for those creditors who are deemed to

p1an,

be

The United States has expressed significant

1B

L9

concerns, articulated

20

hearing, that the plan, in fact, does or wil_I have an impact

27

on rights of the United States and its various agencies

22

entities.

23

founded and the language that has been proposed by the United

24

States is sufficient

25

United States.

in its objection and in yesterday,

And I am satisfied

s

and

that those concerns are well--

to accommodate the concerns of the
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The record refl-ects, from yesterday's hearing,

1

2

that if the lanEuage proposed by the United States is

3

included in the confirmation order that that would resolve

4

o:r, otherwise, address the concerns expressed by the United

5

States.

6

plan if that language is included in the confirmation order.

1

Additionally,

o

RuIe 3020 stay in the event that the parties agree that the

9

proposed language of the United States go into the

10

So, as noted, I would be prepared to confirm the
I would be prepared to grant the waj-ver of the

confirmation order.
With respect to the objection of the United States

11

t2

Trustee f wiIl overrule that objection with one small

13

change to a paragraph of the confi-rmation order, but I have

74

had an opportunity, again, to carefully study the concerns

15

expressed by the United States Trustee and I don't -- I

L6

not satisfied that the distinction

l1

and the full-pay

1B

parties requires a different

19

particularly,

20

2t

Office of the Unites States Trustee.
So I think it's an j-nteresting issue

22

obviously, I would be prepared to consider that concern in

23

another case, but in the present case before me f don't

24

believe that the language requested or proposed by the United

25

States Trustee is necessary or required in order to confirm

word

am

between the pass-through

structure that's been described by the
resul-t or requires,

the Ianguage that has been proposed by the
and,
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5

1

the p1an.
Turning, though, to the record, so that the record

2

3

is sufficient

with respect to the request for confirmation,

4

the record reflects that yesterday the court conducted a

5

hearing at whj-ch a series of declarations and affidavits

6

admitted into evidence without opposition and without cross

7

examination. Those declarations as well- dS, as the court

5

noted yesterday, the

9

debtor provide a sufficient

memorandum

were

that was submitted by the

evidentiary and record predicate

10

for purposes of determining that the debtors' proposed pre-

11

packaged plan satisfies

t2

7123

13

the requirements of Section 1129

In addition, I

am

and

satisfied that the discl-osure

L4

statement contains information adequate to permit

15

hypothetical creditor to make an informed decision to vote

L6

for or against the plan.

71

signi-ficant issues raised with respect to the disclosure

1B

statement I'm not going to burden the record now with

t9

further recitation

20

prepared to approve the discl-osure statement today.

27

a

Again, given the lack of

a

regarding the disclosure statement. I

In addition, the balloting certification

am

refl-ects

22

the process of the prepetition solicitation,

23

c.l-ass that was entitled

24

be treated as un-impaired. The exclusive issues that

25

raised for purposes of our hearing yesterday, as noted,

identifies

the

to vote and those classes that are to
were
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6

1

related to concerns about the effect of the releases and that

2

was primariJ-y the United States Trustee's concerns.

f have an opportunity, again, to carefully review

3
4

the declarations as wel-I as the terms of the plan, and the

5

descriptions contained in the disclosure statement and the

6

discussion in the memorandum. I

1

have carried their burden under the Zenith/Continental

B

factors for purposes of approval of the releases.

Y

releases have been sufficiently

.LU

I

11

sufficient

am

satisfied,

am

satisfied the debtors

The

discl-osed and described.

again, that the record is appropriate

And

and

to warrant approval of the releases as proposed.
FinalIy, I note that there were concerns expressed

L2
13

by the United States about the sufficiency of process given

T4

the relatively

15

the court's ruling today, directing the inclusion of the

L6

proposed language for the United States, that those

l1

objections or concerns woul-d be reso.l-ved or addressed, but,

18

neverthel-ess, I wilI address them directly.

expedited timeframe. And I believe that by

The court approved at the outset of these

19
?o

proceedings, j-n the absence of opposition, admittedly, at

21,

first

22

responsive to the business concerns that were expressed by

23

the debtor; specifically

24

bankruptcy proceedings, largely, done by the time of ice out

25

on the Great Lakes in order to accommodate the debtors, I

day hearing, a, certainly,

expedlted timeline that

a

was

having the transaction and the
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assume, spring ramp-up of its business operations.

I am satisfied that the scheduling and the

2
3

timeline was appropriate and warranted under the

4

cj-rcumstances. And to the extent that there is an objection

5

regarding sufficiency of notj-ce that objection is overruled,

6

but the short answer is I

1

carried their burden for purposes of obtaining confj-rmation

am

satisfied that the debtors

have

I of their plan and subject to the provision that the court
9

10

noted as to the inclusion of the United States proposed
Ianguage in an order I would be prepared to confirm the plan

In addition, as to the United States Trustee,

11

overrulj-ng the U.S. Trustee's objection with

t2

said, I

13

modification and it was part of a colloquia with Ms.

t4

during yesterday afternoon's hearing.

15

I believe it's

I6

order and this is in the

77

sentence. There is language where it discusses

1B

the middle of the paragraph, it starts with,

am

as

I

one

McColl-um

There is language in,

now, Paragraph 19 of the proposed confirmation

I think it's

still

in the first
it's

in

t9

"As applicable in any forum with jurisdiction

20

the parties, and the debtors and the reorganized

2L

debtors shalI retain aIl- defenses. "

22

I'm going to direct that it sdy,

23

"The debtors, and the reorganized debtors and the

24

parties shal-l- retain aIf defenses, counterclai-ms,

25

rights to set-off,

etc."

over
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6

That modi-fication was requested by the Unj-ted

1

2

States Trustee and I would be prepared to approve that.
In large measure the discussion yesterday

3

was

4

largely about the extent to which a pre-packaged plan

5

impact the rights and position of unimpaired creditors.

6

Again, every case stands on its own terms and its

1

conditions whether or not language has been used in a prior

B

case is not dispositive of whether it's

9

case; nevertheless, given the concerns expressed,

can

own

appropriate in this

10

particularly,

11

concerns are well-founded and I woul-d direct that if the

12

debtor wj-shes to obtain confirmation of its plan that the

13

confirmation order be modified as noted by the court.

by the United States f'm satisfied that their

I woul-d be happy to give the parties

t4

an

15

opportunity to confer with respect to fj-nal- terms on the

16

confirmation order, but I belj-eve the record from yesterday

l1

reflected that the debtors were intending to move forward

1B

quickly as possible to implement the transactions

t9

presumably, to go effective.

respect to the court's ruling?
MR. FIORILLO: Good morning, Your Honor; this is

22
23
.A
ZA

25

and,

So I would ask now, are there any questions with

20

2I

as

Tom

Lauria with V{hi-te & Case.
We woul-d

l-ike to go ahead and amend the order

requested by the court and get it submitted to Chambers

as

as
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9

1

2
3

quickly as possj-ble so that we can, in fact, 9et this
Lransaction closed.
My only question is, is the court avail-abl-e today

4

at any particular

5

changes to the order so that we can get it submj-tted?

6

1
B

9

time for us to be able to make the required

THE COURT:

tomorrow as well.

Sure. I' m here aI1 day and f'm here

I would be happy to

accommodate.

I don't think that there should be or I hope there
will not be any issues with respect to final-iztnq the terms

10

of the confirmation order, but if there are I would expect

11

the parties to get on the phone with me, you know, on a half

72

hour's notice and I would make myself available.

13

Are there any other questions?

T4

MS. SLIGHTS: Your Honor, this is EIlen Slights.

15

I just want to make sure

I didn't look at the

76

demonstrative carefull-y yesterday because it was just

77

presented to me in court right before the hearing started.

1B

So I woul-d ask that we cou1d go back to our original

19

that we proposed. There may need to be a little

20

wordsmithing as far as definitional

27

expect. Your Honor, that that would be satisfactory to the

22

United States.

23

THE COURT:

I'l_1 be

J_anguage

bit of

changes, but I

woul-d

just so that everybody is

.A
LA

singing from the

25

during the hearing I was struggling a littl_e bit to follow

same

hymnal, as f mentioned to Ms. Lahaie
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1

given the extent of the blacklining on Page 4 of the

2

demonstrative. And so what f've Iargely worked from was just

3

the sheet that was handed up to the court by Ms. Lahaie that

4

has two -- the heading says "Language Proposed by the U.S.

5

Trustee and United States." And as noted I've

6

with respect to the U.S. Trustee.

made my

ruling

The language that I've mainly focused on has been

1
B

the paragraph that says "United States. " And

9

understanding at least

my

I haven't gone back and checked,

10

but my understanding is that this is the language, then, that

1l_

was bl-acklined against by the debtor at Page 4, but I think

T2

the parties can close the loop on that.

13

prepared to entertain that confj-rmation order as soon as it

74

comes

Again, I would be

over under certification.

15

MS. SLIGHTS: Thank you very much, Your Honor.

t6

THE COURT:

Okay. Are there any other questions?

(No verbal response)

71

THE COURT:

1B

Very well-. I appreciate everyone's

19

time yesterday and I appreci-ate your patience in giving me an

20

opportunity to study the documents and the competing

2L

Ianguage.

22

order.

I will look forward to the form of confirmation

23

Thank you very much, counsel.

24

ALL: Thank you, Your Honor.

25

(Proceedings conclude at 10:13 a.m.)
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4
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5
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