
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

Dextera Surgical Inc.,' 

Debtor. 

Chapter 11 

Case No. 17-12913 ( 	) 

MOTION OF THE DEBTOR FOR ENTRY OF INTERIM AND 
FINAL ORDERS (I) AUTHORIZING THE DEBTOR TO 

CONTINUE INSURANCE POLICIES AND PAY OBLIGATIONS 
IN RESPECT THEREOF, AND (II) AUTHORIZING FINANCIAL 

INSTITUTIONS TO HONOR AND PROCESS CHECKS AND 
TRANSFERS RELATED TO SUCH INSURANCE OBLIGATIONS 

Dextera Surgical Inc., the debtor and debtor in possession in the above-captioned case 

(the "Debtor"), by and through its proposed undersigned counsel, hereby files this motion (the 

"Motion"), pursuant to sections 105(a), 363, 503(b) and 507(a) of title 11 of the United States 

Code (the "Bankruptcy Code") and Rules 4001, 6003, and 6004 of the Federal Rules of 

Bankruptcy Procedure (the "Bankruptcy Rules"), for the entry of an interim and final orders, 

substantially in the forms attached hereto as Exhibit A and Exhibit B (the "Interim Order" and 

the "Final Order," respectively, and together, the "Proposed Orders"): (i) authorizing the Debtor 

to (a) continue the Debtor's insurance policies and pay obligations in respect thereof, and 

(b) authorizing financial institutions to honor and process checks and transfers related to such 

insurance obligations. In support of the Motion, the Debtor relies upon and incorporates by 

reference the Declaration of Julian Nikolchev in Support of Dextera Surgical Inc. 's First Day 

Motions (the "First Day Declaration"), filed with the Court concurrently herewith, and 

respectfully represents as follows: 

The last four digits of the Debtor's federal tax identification number are 7832. The Debtor's address is 900 

Saginaw Drive, Redwood City, CA 94063. 
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JURISDICTION  

1. The United States Bankruptcy Court for the District of Delaware (the "Court") 

has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended 

Standing Order of Reference from the United States District Court for the District of Delaware, 

dated February 29, 2012. This matter is a core proceeding within the meaning of 28 U.S.C. 

§ 157(b)(2), and the Debtor confirms its consent pursuant to Rule 9013-1(f) of the Local Rules of 

Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District of 

Delaware (the "Local Rules") to the entry of a final order by the Court in connection with this 

Motion to the extent that it is later determined that the Court, absent consent of the parties, 

cannot enter final orders or judgments in connection herewith consistent with Article III of the 

United States Constitution. 

2. Venue is proper in this District pursuant to 28 U.S.C. §§ 1408 and 1409. 

3. The statutory bases for the relief requested herein are Bankruptcy Code sections 

105(a), 363, 503(b) and 507(a), and Bankruptcy Rules 4001, 6003, and 6004. 

BACKGROUND  

4. On the date hereof (the "Petition Date"), the Debtor filed a voluntary petition for 

relief under chapter 11 of the Bankruptcy Code. The Debtor continues to operate its business 

and manage its properties as a debtor and debtor in possession pursuant to sections 1107 and 

1108 of the Bankruptcy Code. No trustee, examiner or committee has been appointed in this 

bankruptcy case (the "Chapter 11 Case"). 

5. A detailed description of the Debtor and its business, and the facts and 

circumstances supporting this Motion and the Chapter 11 Case, are set forth in greater detail in 

the First Day Declaration. 
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RELIEF REQUESTED 

6. In the ordinary course of its business, the Debtor maintains numerous insurance 

policies that provide coverage for, among other things, general liability, workers' compensation, 

property damage, cargo transportation, employment practices liability, fiduciary liability, 

commercial crime, and products liability insurance (each an "Insurance Policy" and collectively, 

the "Insurance Policies"). The Insurance Policies are essential for the preservation of the 

Debtor's business, and are, in some cases, required by various laws, regulations or contracts that 

govern the Debtor's business. The Debtor maintains the Insurance Policies through several 

different insurance carriers (the "Insurance Carriers"). The names of the Insurance Policies, the 

Insurance Carriers, the term of the current policy, applicable deductible amounts, if any, and the 

Insurance Policies' premiums are set forth on Exhibit C annexed hereto. The Debtor pays for its 

insurance on either a quarterly or annual basis, depending on the individual Insurance Policy. 

The Debtor's annual payments to the Insurance Carriers total approximately $325,000 in the 

aggregate. As of the Petition Date, the Debtor owed the Insurance Carriers approximately 

$24,000 for prepetition coverage, approximately $8,000 of which will become due and owing 

within thirty days of the Petition Date. 

7. By this Motion, the Debtor respectfully requests, pursuant to sections 105(a), 363, 

503(b), and 507(a) of the Bankruptcy Code and Bankruptcy Rules 4001, 6003, and 6004, 

authorization to (i) continue its Insurance Policies on an uninterrupted basis in accordance with 

the same practices and procedures in effect prior to the Petition Date, and to renew its Insurance 

Policies or obtain replacement coverage, as needed in the ordinary course of business, without 

further Court approval, and (ii) pay, in its sole discretion, insurance obligations for all undisputed 

premiums, claims, deductibles, administrative fees, broker fees, and other obligations relating to 

the Insurance Policies that become due postpetition but may have accrued in connection with 
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coverage provided prepetition, as applicable (collectively, the "Insurance Obligations"); 

provided, however, that prior to the entry of the Final Order, such payments shall not exceed 

$8,000. 

8. The Insurance Policies are necessary and essential to preserve the value of the 

Debtor's business, property, and assets. Maintaining the Insurance Policies protects the value of 

the Debtor's estate by insuring property and personal damage and other matters. 

BASIS FOR RELIEF  

A. 	Continuing the Insurance Policies and Paying All Undisputed Obligations in 

Respect Thereof Is Necessary to Preserve the Value of the Debtor's Estate  

9. Pursuant to section 503(b)(1) of the Bankruptcy Code, a debtor may incur, and the 

Court, after notice and a hearing, shall allow, as administrative expenses, among other things, 

"the actual, necessary costs and expenses of preserving the estate." 11 U.S.C. § 503(b)(1)(A). In 

addition, pursuant to section 363(b) of the Bankruptcy Code, a debtor may, in the exercise of its 

sound business judgment and after notice and a hearing, use property of the estate outside of the 

ordinary course of business. 11 U.S.C. § 363(b). The Debtor submits that the use of estate funds 

for payment of undisputed Insurance Obligations is permitted by sections 503(b)(1) and 363(b) 

of the Bankruptcy Code as necessary costs of preserving the estate. 

10. Furthermore, to supplement these explicit powers, section 105(a) of the 

Bankruptcy Code empowers the Court to "issue any order, process, or judgment that is necessary 

or appropriate to carry out the provisions of this title." 11 U.S.C. § 105(a). A bankruptcy court's 

use of its equitable powers to "authorize the payment of pre-petition debt when such payment is 

needed to facilitate the rehabilitation of the debtor is not a novel concept." In re Ionosphere 

Clubs, Inc., 98 B.R. 174, 175 (Bankr. S.D.N.Y. 1989). "Under 11 U.S.C. § 105 the court can 

permit pre-plan payment of a pre-petition obligation when essential to the continued operation of 
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the debtor." In re NVR L.P., 147 B.R. 126, 127 (Bankr. E.D. Va. 1992) (citing Ionosphere 

Clubs, 98 B.R. at 177). 

11. In a long line of well-established cases, federal courts consistently have permitted 

postpetition payment of prepetition obligations where necessary to preserve or enhance the value 

of a debtor's estate for the benefit of all creditors. See, e.g., Miltenberger v. Logansport C. & S. 

W. Ry. Co., 106 U.S. 286, 312 (1882) (payment of pre-receivership claim prior to reorganization 

permitted to prevent "stoppage of [indispensable] business relations"); Dudley v. Mealey, 147 

F.2d 268, 271 (2d Cir. 1945) (extending doctrine for payment of prepetition claims beyond 

railroad reorganization cases); Mich. Bureau of Workers' Disability Comp. v. Chateaugay Corp. 

(In re Chateaugay Corp.), 80 B.R. 279, 285-86 (S.D.N.Y. 1987) (approving lower court order 

authorizing payment of prepetition wages, salaries, expenses, and benefits). 

12. The "doctrine of necessity" functions in a chapter 11 reorganization as a 

mechanism by which the Bankruptcy Court can exercise its equitable power to allow payment of 

critical prepetition claims not explicitly authorized by the Bankruptcy Code. See In re Lehigh & 

New England Ry. Co., 657 F.2d 570, 581 (3d Cir. 1981) (holding that court may authorize 

payment of prepetition claims if such payment was essential to continued operation of debtor); In 

re Boston & Me. Corp., 634 F.2d 1359, 1382 (1st Cir. 1980) (recognizing existence of judicial 

power to authorize trustees to pay claims for goods and services that are indispensably necessary 

to debtors' continued operation). The doctrine is frequently invoked early in a chapter 11 case, 

particularly in connection with the payment of prepetition claims. 

13. In the present case, the nature of the Debtor's business and the extent of its 

operations make it essential for the Debtor to maintain the Insurance Policies on an uninterrupted 

basis. If the Debtor fails to pay any premiums, deductibles, or related fees under any of the 

5 
24124957.1 12/11/2017 

Case 17-12913    Doc 5    Filed 12/12/17    Page 5 of 9



Insurance Policies, then the Insurance Carriers may seek to terminate the existing Insurance 

Policies, or they may decline to renew the Insurance Policies or refuse to insure the Debtor in the 

future. If the Insurance Policies lapse without renewal, the Debtor could be exposed to 

substantial liability for personal and/or property damages to the detriment of all parties in 

interest. Moreover, the lack of insurance coverage would be a default under the Debtor's real 

property lease, which requires that the Debtor maintain adequate insurance coverage, and under 

the Stalking Horse Agreement between the Debtor and Aesculap, Inc., which requires that the 

Debtor maintain existing insurance coverage through the closing date and to purchase extend 

reporting endorsements for "claims made" policies covering general liability and products 

liability insurance. 

14. Furthermore, if the Debtor's Insurance Policies lapsed, the Debtor would be 

required to obtain replacement policies on an expedited basis. The Debtor's Insurance Policies 

are the result of a competitive bidding process and replacing such programs and policies on short 

notice would result in significant and unnecessary cost to the estate. 

15. The continuation of the Insurance Policies, on an uninterrupted basis, and the 

payment of the Insurance Obligations is therefore essential to preserve the Debtor's business and 

preserve the value of the Debtor's estate for all parties in interest in this Chapter 11 Case. 

16. To the extent any Insurance Policy or related agreement is deemed an executory 

contract within the meaning of section 365 of the Bankruptcy Code, the Debtor does not, at this 

time, seek to assume any such contract. Accordingly, if the Court authorizes the payments 

described above, such payments should not be deemed to constitute a postpetition assumption or 

adoption of any programs, policies, or agreements as executory contracts pursuant to section 365 

6 
24124957.1 12/H/2017 

Case 17-12913    Doc 5    Filed 12/12/17    Page 6 of 9



of the Bankruptcy Code. The Debtor is in the process of reviewing these matters and reserves all 

of its rights under the Bankruptcy Code with respect thereto. 

17. Moreover, authorization to pay all amounts on account of the Insurance 

Obligations shall not affect the Debtor's right to contest the amount or validity of these 

obligations. 

B. 	Applicable Banks Should Be Authorized to Honor and 

Pay Checks and Transfers Related to the Insurance Obligations  

18. As a result of the commencement of the Debtor's Chapter 11 Case, and in the 

absence of an order of the Court providing otherwise, banks may dishonor or reject the Debtor's 

checks and electronic fund transfers with respect to the Insurance Obligations. Therefore, the 

Debtor requests that the Court authorize the banks with which the Debtor is authorized to 

conduct business (collectively, the "Banks")  to process, honor, and pay all prepetition and 

postpetition checks issued or to be issued, and electronic funds transfers requested or to be 

requested, by the Debtor with respect to the Insurance Obligations, to the extent of funds on 

deposit. The Debtor also seeks authority to issue new postpetition checks or effect new 

electronic fund transfers with respect to the Insurance Obligations to replace any prepetition 

checks or electronic fund transfer requests that may be dishonored or rejected. 

19. Nothing contained herein is intended or shall be construed as: (a) an admission as 

to the validity of any claim against the Debtor; (b) a waiver of the Debtor's right to dispute any 

claim on any grounds; or (c) a promise to pay any claim. 

IMMEDIATE RELIEF IS NECESSARY TO AVOID 

IMMEDIATE AND IRREPARABLE HARM  

20. Bankruptcy Rule 6003 provides that the relief requested in this Motion may be 

granted if the "relief is necessary to avoid immediate and irreparable harm." Fed. R. Bankr, P. 
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6003. The Debtor submits that for the reasons already set forth herein, the relief requested in this 

Motion is necessary to avoid immediate and irreparable harm to the Debtor. 

21. The Debtor also requests that the Court waive the notice requirements under 

Bankruptcy Rule 6004(a) and the stay imposed by Bankruptcy Rule 6004(h), which provides that 

lain order authorizing the use, sale, or lease of property other than cash collateral is stayed until 

the expiration of 14 days after entry of the order, unless the court orders otherwise." Fed. R. 

Bankr. P. 6004(h). As described above, the relief that the Debtor seeks in this Motion is 

necessary for the Debtor to operate its business without interruption and to preserve value for its 

estate. Accordingly, the Debtor respectfully requests that the Court waive the fourteen-day stay 

imposed by Bankruptcy Rule 6004(h), as the exigent nature of the relief sought herein justifies 

immediate relief. 

NOTICE 

22. Notice of this Motion has been given to the following parties or, in lieu thereof, to 

their counsel, if known: (i) the Office of the United States Trustee; (ii) counsel for Century 

Medical, Inc.; (iii) the parties listed on the Debtor's list of twenty largest unsecured creditors; 

(iv) the Internal Revenue Service; (v) the Office of the United States Attorney General for the 

District of Delaware and all other states in which the Debtor operates; (vi) counsel to the DIP 

Lender; (vii) the Insurance Carriers; and (viii) all parties entitled to notice pursuant to Rule 9013- 

1(m) of the Local Rules for the United States Bankruptcy Court for the District of Delaware. The 

Debtor submits that, in light of the nature of the relief requested, no other or further notice need 

be given. 
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NO PRIOR REQUEST 

23. 	No previous motion for the relief sought herein has been made to this or any other 

Court. 

WHEREFORE, the Debtor respectfully requests that this Court enter an order, 

substantially in the forms attached hereto as Exhibit A and Exhibit B, granting the relief 

requested in this Motion and such other and further relief as ma be just and proper. 

Dated: December 11,2017 
Mar Min;aW ar 7 41 265 
Teresa K. D. Currier (DE Bar No. 3080) 
Monique B. DiSabatino (DE Bar No. 6027) 
SAUL EWING ARNSTEIN & LEHR LLP 
1201 N. Market Street, Suite 2300 
P.O. Box 1266 
Wilmington, DE 19899 
Telephone: (302) 421-6840 
Facsimile: (302) 421-5873 
mark.minuti@saul.com  
teresa.currier@saul.com  
monique.disabatino@saul.com  

Proposed Counsel for Debtors and 

Debtors-in-Possession 
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Exhibit A 

PROPOSED INTERIM ORDER 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

Dextera Surgical Inc.,' 

Debtor. 

Chapter 11 

Case No. 17-12913 ( 	) 

Re: Docket No. 

INTERIM ORDER GRANTING DEBTOR'S MOTION FOR ENTRY OF AN ORDER 
(I) AUTHORIZING THE DEBTOR TO CONTINUE INSURANCE POLICIES AND 

PAY OBLIGATIONS IN RESPECT THEREOF, AND (II) AUTHORIZING 
FINANCIAL INSTITUTIONS TO HONOR AND PROCESS CHECKS AND 

TRANSFERS RELATED TO SUCH INSURANCE OBLIGATIONS  

Upon the motion (the "Motion") 2  of the Debtor for entry of interim and final orders 

pursuant to sections 105(a), 363, 503(b) and 507(a) of title 11 of the United States Code (the 

"Bankruptcy Code") and Rules 4001, 6003, and 6004 of the Federal Rules of Bankruptcy 

Procedure (the "Bankruptcy Rules"), authorizing: (i) the Debtor to continue the Debtor's 

Insurance Policies and pay obligations in respect thereof, and (ii) financial institutions to honor 

and process checks and transfers related to such insurance obligations; and the Court having 

reviewed the Motion; and the Court finding that (a) the Court has jurisdiction over this matter 

pursuant to 28 U.S.C. §§ 157 and 1334, (b) this is a core proceeding pursuant to 28 U.S.C. 

§ 157(b), and (c) notice of the Motion was sufficient under the circumstances and that no other or 

further notice need be provided; and the Court having determined that the relief requested in the 

Motion is in the best interests of the Debtor, its estate, creditors and all other parties in interest; 

and after due deliberation and sufficient cause appearing therefor, 

IT IS HEREBY ORDERED THAT: 

The last four digits of the Debtor's federal tax identification number are 7832. The Debtor's address is 900 

Saginaw Drive, Redwood City, CA 94063. 

2 
	

Capitalized terms not otherwise defined herein shall have the meanings ascribed to such terms in the 

Motion. 
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1. The Motion is GRANTED on an interim basis as set forth herein. 

2. The Debtor is authorized, but not directed, to continue all Insurance Programs and 

to perform its Insurance Obligations with respect thereto; provided, however, that prior to the 

entry of the Final Order, payments on account of pre-petition Insurance Obligations shall not 

exceed $8,000. 

3. The Debtor is authorized, but not directed, to renew, roll over, replace, or obtain 

new Insurance Programs, and to take all appropriate actions in connection therewith, in the 

ordinary course of business. 

4. The Banks are authorized to process, honor, and pay all prepetition and 

postpetition checks issued or to be issued, and electronic funds transfers requested or to be 

requested, by the Debtor with respect to the Insurance Obligations, to the extent of funds on 

deposit. 

5. The Debtor is authorized to issue new postpetition checks or effect new electronic 

fund transfers with respect to the Insurance Obligations to replace any prepetition checks or 

electronic fund transfer requests that may be dishonored or rejected. 

6. Nothing contained in the Motion or this Order is intended or shall be construed as: 

(a) an admission as to the validity of any claim against the Debtor; (b) a waiver of the Debtor's 

right to dispute any claim on any grounds; or (c) a promise to pay any claim. 

7. Notwithstanding the relief granted in this Order, any payment made by the Debtor 

pursuant to the authority granted herein shall be subject to the orders approving entry into 

debtor-in-possession financing and authorizing the continued use of cash collateral. 

8. Bankruptcy Rule 6003 has been satisfied or otherwise deemed waived. 
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9. Notwithstanding any applicability of Bankruptcy Rule 6004(h), the terms and 

conditions of this Order shall be immediately effective and enforceable upon its entry. 

10. The Final Hearing shall be held on 	, 2018 at 	 (prevailing 

Eastern Time). Any objections or responses to entry of the proposed Final Order shall be filed 

with the Clerk of this Court on or before 4:00 p.m. on 	 , 2017, 

and served on counsel to the Debtor, the Office of the United States Trustee for the District of 

Delaware and counsel to any statutory committee(s) appointed in this case on or before 

	 2017 at 	 .m. (ET). 

11. The Debtor is authorized and empowered to take all actions necessary to 

implement the relief granted in this Order. 

12. This Court shall retain jurisdiction to hear and determine all matters arising from 

or related to the implementation, interpretation and/or enforcement of this Order. 

Dated: 	 ,2017 
Wilmington, Delaware 

United States Bankruptcy Judge 
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EXHIBIT B 

Proposed Final Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

Chapter 11 

Case No. 17-12913 ( 

Re: Docket Nos. 	and 	 

In re: 

Dextera Surgical Inc.,' 

Debtor. 

FINAL ORDER GRANTING DEBTOR'S MOTION FOR ENTRY OF AN ORDER 
(I) AUTHORIZING THE DEBTOR TO CONTINUE INSURANCE POLICIES AND 

PAY OBLIGATIONS IN RESPECT THEREOF, AND (II) AUTHORIZING 
FINANCIAL INSTITUTIONS TO HONOR AND PROCESS CHECKS AND 

TRANSFERS RELATED TO SUCH INSURANCE OBLIGATIONS  

Upon the motion (the "Motion") 2  of the Debtor for entry of interim and final orders 

pursuant to sections 105(a), 363, 503(b) and 507(a) of title 11 of the United States Code (the 

"Bankruptcy Code") and Rules 4001, 6003, and 6004 of the Federal Rules of Bankruptcy 

Procedure (the "Bankruptcy Rules"), authorizing: (i) the Debtor to continue the Debtor's 

Insurance Policies and pay obligations in respect thereof, and (ii) financial institutions to honor 

and process checks and transfers related to such insurance obligations; and the Court having 

reviewed the Motion; and the Court finding that (a) the Court has jurisdiction over this matter 

pursuant to 28 U.S.C. §§ 157 and 1334, (b) this is a core proceeding pursuant to 28 U.S.C. 

§ 157(b), and (c) notice of the Motion was sufficient under the circumstances and that no other or 

further notice need be provided; and the Court having determined that the relief requested in the 

Motion is in the best interests of the Debtor, its estate, creditors and all other parties in interest; 

and after due deliberation and sufficient cause appearing therefor, 

IT IS HEREBY ORDERED THAT: 

The last four digits of the Debtor's federal tax identification number are 7832. The Debtor's address is 900 

Saginaw Drive, Redwood City, CA 94063. 

2 
	

Capitalized terms not otherwise defined herein shall have the meanings ascribed to such terms in the 

Motion. 
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1. The Motion is GRANTED on a final basis as set forth herein. 

2. The Debtor is authorized, but not directed, to continue all Insurance Programs and 

to perform its Insurance Obligations with respect thereto. 

3. The Debtor is authorized, but not directed, to renew, roll over, replace, or obtain 

new Insurance Programs, and to take all appropriate actions in connection therewith, in the 

ordinary course of business. 

4. The Banks are authorized to process, honor, and pay all prepetition and 

postpetition checks issued or to be issued, and electronic funds transfers requested or to be 

requested, by the Debtor with respect to the Insurance Obligations, to the extent of funds on 

deposit. 

5. The Debtor is authorized to issue new postpetition checks or effect new electronic 

fund transfers with respect to the Insurance Obligations to replace any prepetition checks or 

electronic fund transfer requests that may be dishonored or rejected. 

6. Nothing contained in the Motion or this Order is intended or shall be construed as: 

(a) an admission as to the validity of any claim against the Debtor; (b) a waiver of the Debtor's 

right to dispute any claim on any grounds; or (c) a promise to pay any claim. 

7. Notwithstanding the relief granted in this Order, any payment made by the Debtor 

pursuant to the authority granted herein shall be subject to the orders approving entry into 

debtor-in-possession financing and authorizing the continued use of cash collateral. 

8. Notwithstanding any applicability of Bankruptcy Rule 6004(h), the terms and 

conditions of this Order shall be immediately effective and enforceable upon its entry. 

9. The Debtor is authorized and empowered to take all actions necessary to 

implement the relief granted in this Order. 
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10. 	This Court shall retain jurisdiction to hear and determine all matters arising from 

or related to the implementation, interpretation and/or enforcement of this Order. 

Dated: 	 ,201 

Wilmington, Delaware 

United States Bankruptcy Judge 
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Exhibit C 

INSURANCE POLICIES 
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AC17 020 1 3 

BPR08025 45 6 

01- 1 66- 81-59 

Insurer  

Trave lers  Property  Casualty  

Company  of America  

ACE USA 

Trave lers  Property  Casualty  

Company  of America  

Arch/Lloyds  of London  

Berkley  Insurance  Company  

National Union  Fire  

Insurance  Company  of 

P ittsburgh,  PA 

Insurance  Program  

F iduciary  Liab il ity  

Errors  & Omiss ions  

Workers  Compe nsation  

Employment  Practices  

L iability  

D&O Liability,  primary  

D&O Liabi lity,  excess  

2412495 7. 1 12 /1 
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