
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

Dextera Surgical Inc., 1  

Debtor. 

Chapter 11 

Case No. 17-12913 ( 	) 

MOTION FOR INTERIM AND FINAL ORDERS 
AUTHORIZING (I) PAYMENT OF WAGES, COMPENSATION AND 

EMPLOYEE BENEFITS AND (II) FINANCIAL INSTITUTIONS TO HONOR 
AND PROCESS CHECKS AND TRANSFERS RELATED TO SUCH OBLIGATIONS 

Dextera Surgical Inc., as debtor and debtor in possession (the "Debtor"), by and through 

its proposed undersigned counsel, hereby files this motion (the "Motion") for the entry of interim 

and final orders, substantially in the forms attached hereto as Exhibits A and B (the "Interim  

Order" and the "Final Order," respectively, and together, the "Proposed Orders"), pursuant to 

sections 105(a) and 363(b) of title 11 of the United States Code, 11 U.S.C. §§ 101-1532 (the 

"Bankruptcy Code"), and Rules 6003 and 6004 of the Federal Rules of Bankruptcy Procedure (the 

"Bankruptcy Rules"), (i) authorizing, but not requiring, the Debtor to (a) pay, in its sole 

discretion, Wage Obligations, Expense Reimbursements, and Payroll Taxes (each as defined 

below), as well as costs incident to the foregoing (collectively, the "Employee Obligations"), 

(b) maintain and continue to honor its employee practices, programs, and policies (together, the 

"Employee Benefits"), and (c) honor obligations related to its Corporate Credit Card (as defined 

below) in the ordinary course of business; (ii) modifying the automatic stay to permit the 

Employees to proceed with their claims under the Workers' Compensation Insurance Policies (as 

defined below); (iii) authorizing banks and other financial institutions (collectively, the "Banks") 

The last four digits of the Debtor's federal tax identification number are 7832. The Debtor's address is 900 

Saginaw Drive, Redwood City, CA 94063. 
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to honor and process check and electronic transfer requests related to the foregoing; and 

(iv) granting related relief. In support of the Motion, the Debtor relies on the Declaration of 

Julian Nikolchev in Support of the First Day Motions (the "First Day Declaration") concurrently 

filed herewith, and respectfully represents as follows: 

JURISDICTION  

1. The United States Bankruptcy Court for the District of Delaware (the "Court") 

has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended 

Standing Order of Reference from the United States District Court for the District of Delaware, 

dated February 29, 2012. This matter is a core proceeding within the meaning of 28 U.S.C. 

§ 157(b)(2), and the Debtor confirms its consent pursuant to Rule 9013-1(0 of the Local Rules of 

Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District of 

Delaware (the "Local Rules") to the entry of a final order by the Court in connection with this 

Motion to the extent that it is later determined that the Court, absent consent of the parties, 

cannot enter final orders or judgments in connection herewith consistent with Article III of the 

United States Constitution. 

2. Venue is proper in this District pursuant to 28 U.S.C. §§ 1408 and 1409. 

3. The statutory bases for the relief requested herein are sections 105(a), 363(b), 

507(a)(4), 507(a)(5), 541, 1107(a), and 1108 of the Bankruptcy Code, Bankruptcy Rules 6003 

and 6004, and Local Rule 9013-1(m). 

BACKGROUND  

4. On the date hereof (the "Petition Date"), the Debtor filed a voluntary petition for 

relief under chapter 11 of the Bankruptcy Code. The Debtor continues to operate its business 

and manage its properties as a debtor and debtor in possession pursuant to sections 1107 and 
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1108 of the Bankruptcy Code. No trustee, examiner or committee has been appointed in this 

bankruptcy case (the "Chapter 11 Case"). 

5. A detailed description of the Debtor and its business, and the facts and 

circumstances supporting this Motion and the Chapter 11 Case, are set forth in greater detail in 

the First Day Declaration, which is incorporated by reference herein. 

I. 	The Debtor's Employee Obligations  

6. In the ordinary course of business, the Debtor incurs payroll and employee 

benefits obligations to its employees for the performance of services. As of the Petition Date, the 

Debtor employed 48 individuals (the "Employees"), 44 of whom are full-time, three of whom are 

part-time, and one is based internationally. None of the Employees are unionized. 

7. The Debtor incurred outstanding Employee Obligations and Employee Benefits 

relating to the period prior to the Petition Date. Certain of these costs and obligations are 

outstanding, due and payable now. Others will become due and payable in the ordinary course 

of the Debtor's business after the Petition Date, and most of which will become due and owing 

before final relief can be granted. 

8. There are no Employees for whom the Debtor incurred outstanding Employee 

Obligations and Employee Benefits during the period prior to the Petition Date that exceed the 

$12,850 cap set forth pursuant to sections 507(a)(4) and (5) of the Bankruptcy Code for which 

the Debtor will be seeking such relief on either an interim or final basis. 

A. 	Wages and Salaries 

9. Prior to the Petition Date and in the ordinary course of business, the Debtor 

typically paid obligations relating to wages, commissions, and salaries for its Employees on a 

semi-monthly basis (the "Wage Obligations"). The Debtor's currently estimated semi-month- 
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monthly payroll, including estimated employee and employer Payroll Tax obligations, is 

approximately $240,000. 

10. Most of the Wage Obligations that accrued before the Petition Date compensate 

Employees for work already performed and are based on a five-day work week for salaried and 

hourly employees. 2  In addition, approximately $6,500 of Wage Obligations accrued before the 

Petition Date on account of accrued but unpaid commissions owed to three employees. The 

Debtor estimates outstanding Wage Obligations accrued prior to the Petition Date in the 

approximate amount of $255,000, all of which will become due and owing during the period 

before a final order can be entered (the "Interim Period"). 

B. 	Payroll Taxes 

11. The Debtor is required by law to withhold from the Employees wage amounts 

related to federal, state, and local income taxes, as well as social security and Medicare taxes 

(collectively, the "Withholding Taxes") and to remit the same to the appropriate taxing 

authorities (collectively, the "Taxing Authorities"). In addition, the Debtor is required to make 

matching payments from its own funds on account of Social Security and Medicare taxes, and to 

pay, based on a percentage of gross payroll (and subject to state-imposed limits), additional 

amounts to the Taxing Authorities for, among other things, state and federal unemployment 

insurance (collectively, the "Employer Payroll Taxes" and, together with the Withholding Taxes, 

the "Payroll Taxes"). The Debtor estimates that its accrued obligation for Payroll Taxes per pay 

period is approximately $74,000. The Debtor does not have accrued liability for Payroll Taxes 

as of the Petition Date but seeks to continue to honor its Payroll Tax obligations in the ordinary 

course of business. 

2 
	

Of the 48 Employees employed by the Debtor, 21 receive an hourly wage. 
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C. 	Expense Reimbursements 

12. The Debtor's Employees incur various expenses in the discharge of their ordinary 

duties, such as travel and meal expenses. Because these expenses are incurred as part of their 

official duties and in furtherance of the Debtor's business, the Employees are reimbursed in full 

(the "Expense Reimbursements") after submission of appropriate expense reimbursement and 

approval by Debtor's management. Expense reports must be submitted by the Employee 

according to common practice adopted by the Debtor, and must include, among other things and 

if applicable: (i) the amount of the expense; (ii) the time and place of travel; (iii) the business 

purpose for the expense; and (iv) the identity and business relationship of others who participated 

in the event. Expense Reimbursements are made on a weekly basis. 

13. In the six-month period prior to the Petition Date, Expense Reimbursements 

averaged approximately $30,000 per month. As of the Petition Date, the Debtor estimates that 

approximately $20,000 in Expense Reimbursements are currently outstanding, all of which will 

become due and owing during the Interim Period. In addition, Employees may have incurred 

expenses before the Petition Date that have not yet been submitted for reimbursement, and the 

Debtor seeks authority to pay such amounts in the ordinary course of business. 

II. 	The Debtor's Employee Benefits  

14. In the ordinary course of business, the Debtor established various Employee 

Benefits for its eligible Employees that can be divided into the following categories: (i) paid 

time-off plans, including vacation days and sick days (the "PTO Plans"), (ii) insurance, including 

medical, vision, dental, life, and short-term and long-term disability insurance (collectively, the 

"Health and Welfare Plans"), (iii) 401(k) Plans (as defined herein); (iv) an Employee Stock 

Purchase Program ("ESPP"); and (v) severance benefits. The Debtor directly deducts specified 

amounts from Employees' wages in connection with certain of the Employee Benefits. 
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A. 	Paid Time-Off Benefits 

15. 	Under the PTO Plans, eligible Employees may receive their full wages for, among 

other things, vacation and sick days. Specifically, each Employee accrues paid time off, subject 

to certain caps, in accordance with the following schedule: 3  

Length of 

Service 

(Months) 

PTO earned 

(Hours per 

pay period of 

service) 

Annualized 

PTO (this 

column for 

reference only) 

Maximum 

PTO Accrual 

0-11  5 15 days 15 days 

12 — 23 5.34 16 days 24 days 

24 — 35 5.67 17 days 25 days 

36 — 47 6.0 18 days 27 days 

48 — 71 6.67 20 days 30 days 

72 - 119 7.67 23 days 30 days 

120+ 8.33 25 days 30 days 

16. 	The Debtor's Employees accrued approximately $300,000 in unused time in 

connection with the PTO Plans as of the Petition Date, of which $82,000 will come due during 

the Interim Period and the balance of which will be honored in the ordinary course of business. 

Of the $300,000 amount, Employees accrued $240,000 in the 180 days prior to the Petition 

Date. 4  

The schedule applies to full-time Employees; part-time Employees accrue paid time-off on a prorated basis, 

based on the Employee's regular work schedule. 

Except where required by law, time accrued under the PTO Plans will not be cashed out and will be applied 
only to requested time off. Certain Employees may have, prior to the Petition Date, requested vacation 
time during the postpetition period. The Debtor intends to honor this requested vacation time as well as, to 
the extent appropriate, allow Employees to request vacation with vacation time accrued prepetition during 

the postpetition period. 

6 

3 

4 
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B. 	Health and Welfare Plans 

17. The Debtor sponsors several Health and Welfare Plans to provide benefits to 

eligible Employees, including, without limitation, (i) medical, dental, or other health-related 

plans, (ii) life insurance, (iii) short-term and long-term disability insurance, and (iv) workers' 

compensation insurance. 

i. 	Medical Insurance  

18. The Debtor partners with United Health Care and Kaiser Permanente to provide 

medical insurance to eligible Employees and their families. Premiums vary for each Employee 

depending on the insurer and type of plan chosen as well as the number of dependent the 

Employees seeks to have covered. The Debtor will cover 90% of an Employee's monthly 

premium and 50% of any dependent's premium. The Debtor also provides medical insurance to 

its international Employee. The Debtor deducts the Employee contributions from each 

Employee's wages in the appropriate amount for each Employee for each period. On average, 

the Debtor's premium contribution is approximately $48,000 each month. 

19. The Debtor does not believe that any amounts are due and owing with respect to 

medical insurance as of the Petition Date, but seeks authority to continue to provide medical 

insurance benefits in the ordinary course of business. 

Dental Insurance  

20. The Debtor partners with Unum Dental to provide dental insurance to eligible 

Employees and their families. Premiums vary for each Employee depending on the number of 

dependents the Employee seeks to have covered. The Debtor will cover 90% of an Employee's 

monthly premium and 50% of any dependent's premium. The Debtor deducts the Employee 

contributions from each Employee's wages in the appropriate amount for each Employee for 

each period. On average, the Debtor's premium contribution is approximately $4,000 each 
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month. As of the Petition Date, there is approximately $8,000 outstanding with respect to the 

Debtor's premium contribution, all of which will become due and owing during the Interim 

Period, 

Vision Insurance 

21. The Debtor partners with Vision Service Plan to provide vision insurance to 

eligible Employees and their families. Premiums vary for each Employee depending on the 

number of dependents the Employees seeks to have covered. The Debtor will cover 90% of an 

Employee's monthly premium and 50% of any dependent's premium. The Debtor deducts the 

Employee contributions from each Employee's wages in the appropriate amount for each 

Employee for each period. On average, the Debtor's premium contribution is approximately 

$500 each pay period. As of the Petition Date, there is approximately $500 outstanding with 

respect to the Debtor's premium contribution, all of which will become due and owing during the 

Interim Period. 

iv. 	Life and AD&D Insurance  

22. The Debtor contracts with The Guardian Life Insurance Company of America to 

purchase life, short-term and long-term disability, and accidental death and dismemberment 

insurance (together, the "Company-Provided Life Insurance") for each of its eligible Employees. 

23. The Company-Provided Life Insurance provides full-time Employees with (i) life 

insurance in the amount of 200% of their annual salary (subject to a maximum of $300,000), 

(ii) accidental death and dismemberment coverage equal to one times the employee's life 

insurance benefits, (iii) short-term disability insurance of 60% of the employee's salary (subject 

to a maximum of $2,308 per week for 12 weeks), and (iv) long-term disability insurance equal to 

60% of the employee's salary (with a maximum of $10,000 per month until age 65). In addition, 

there is supplemental accidental death and dismemberment insurance provided to executives 
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only. The Debtor pays approximately $4,100 per month for the Company-Provided Life 

Insurance and the supplemental accidental death and disbursement insurance for executives. 

There is approximately $8,200 currently outstanding with respect to the Debtor's premium 

contribution for Company-Provided Life Insurance that will become due and owing during the 

Interim Period. 

24. Employees may also purchase optional life insurance for themselves or their 

dependents (the "Optional Life Insurance"), in addition to the Company-Provided Life 

Insurance, which is deducted from the covered Employee's wages. Employees may request 

Optional Life Insurance coverage in increments of $10,000 for up to $500,000. Spousal 

coverage is also available in increments of $5,000, up to $250,000. There are no contributions or 

other payments made by the Debtor with respect to Optional Life Insurance. 

v. 	Workers' Compensation Insurance  

25. The Debtor provides workers' compensation insurance for its Employees at the 

level required by statute for each state in which the Debtor has Employees, administered by 

Travelers Property Casualty Company of America. Annual premiums under the Debtor's worker 

compensation insurance policies (the "Workers' Compensation Insurance Policies") are $32,000. 

Payments are made quarterly. There is approximately $8,000 now owing with respect to the 

Workers' Compensation Insurance Policies, all of which will become due and owing during the 

Interim Period, 

26. Certain benefits under the Workers' Compensation Insurance Policies may have 

been incurred prepetition but have yet to be fully paid, and certain other claims may have been 

filed prepetition but have yet to be resolved or not yet filed (collectively, the "Unpaid Workers'  

Compensation Claims"). For the claims administration process to operate in an efficient manner 

and to ensure that the Debtor complies with its contractual obligations, the Debtor may need to 
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continue to assess, determine, and adjudicate Unpaid Workers' Compensation Claims during this 

Case. In addition, to the extent any of the Employees assert claims under the Workers' 

Compensation Insurance Policies, the Debtor requests that this Court modify the automatic stay 

under section 362 of the Bankruptcy Code to permit the Employees to proceed with their claims 

under the Workers' Compensation Insurance Policies. This required modification of the 

automatic stay pertains solely to Unpaid Workers Compensation Claims. 

C. 	401(k) Plans 

27. The Debtor offers voluntary retirement plans in which eligible Employees may 

elect to participate (the "401(k) Plans"). Eligible Employees can defer up to $18,000 of pre-tax 

compensation, deducted directly from their wages, into retirement account and adjust the amount 

of their contribution at any time. The Debtor does not provide a match on the 401(k) Plans. 

28. The 401(k) Plans are administered by ADP, Inc. Any administrative costs 

associated with the 401(k) Plans are covered by the Employees through their contributions. 

There is currently nothing accrued, unpaid, and owing as of the Petition Date in connection with 

the 401(k) Plans. 

D. 	ESPP 

29. 	The Debtor provides its Employees with the opportunity to participate in an 

Employee Stock Purchase Program pursuant to which Employees may designate certain amounts 

that they would like withheld from their paychecks in order to buy company stock at a modest 

discount. The Debtor incurs a modest administrative cost associated with this program in the 

amount of approximately $1,300 per month. The Debtor seeks authority to continue the ESPP in 

in the ordinary course of business. 
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E. 	Severance Benefits 

30, 	The Debtor offers full time employees who have been permanently laid off with 

severance benefits (the "Severance Benefits") based on years of continuous service, in the 

amount of one week of Severance Benefits per year of employment, with a minimum of two 

weeks of Severance Benefits. The amount of Severance Benefits that may be paid to qualifying 

employees following the Petition Date is approximately $106,000. 

31. Notably, by this Motion, the Debtor is not seeking authority to pay severance 

benefits to any insiders, as such term is defined in section 101 of the Bankruptcy Code. 

III. 	Corporate Credit Card 

32. The Debtor maintains one corporate credit card (the "Corporate Credit Card"), 

which is a Citi Visa Costco card that is held by Doris PonLam, corporate controller. The Debtor 

uses the Corporate Credit Card for business-related expenses incurred in conducted the Debtor's 

business. Invoices related to the Corporate Credit Card are sent directly to the Debtor, which 

remits payment directly to the card issuer. 

33. The Corporate Credit Card is critical to maintaining the Debtor's operations and, 

if terminated, could not be easily replaced. The Debtor spends approximately $4,000 per month 

on the Corporate Credit Card and does not believe any amounts are owed in connection with the 

Corporate Credit Card as of the Petition Date. 

RELIEF REQUESTED  

34. By this Motion, the Debtor respectfully requests the entry of the Interim Order 

and Final Order (i) authorizing, but not requiring, the Debtor to (a) pay, in its sole discretion, the 

prepetition Employee Obligations and prepetition obligations on account of Employee Benefits 

in an aggregate amount not to exceed $390,000 during the Interim Period, (b) maintain and 
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continue to honor its prepetition compensation and Employee Benefits practices, programs, and 

policies post-petition, and (c) honor obligations related to its Corporate Credit Card in the 

ordinary course of business; (ii) modifying the automatic stay to permit the Employees to proceed 

with their claims under the Workers' Compensation Insurance Policies, (iii) authorizing Banks to 

honor and process check and electronic transfer requests related to the foregoing, and (v) granting 

related relief. 

35. The following chart illustrates the prepetition obligations sought to be paid by this 

Motion on an interim basis. 

Prepetition Employee Obligations Interim Amount 

Wage Obligations $255,000 

Expense Reimbursements $20,000 

PTO Benefits $82,000 

Dental Benefits $8,000 

Vision Benefits $500 

Life Insurance $8,200 

Workers' Compensation Premium 
Obligations 

$8,000 

TOTAL $381,700 

BASIS FOR RELIEF 

I. 	Cause Exists to Authorize Payment to the Debtor's Employees.  

A. 	The Debtor's Employee Obligations and Employee Benefits Constitute 
Priority Claims under the Bankruptcy Code. 

36. Pursuant to section 507(a)(4)(A) of the Bankruptcy Code, claims against the 

Debtor for "wages, salaries, or commissions, including vacation, severance, and sick leave pay" 
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earned within 180 days before the Petition Date are afforded priority unsecured status to the 

extent of $12,850 per individual. 11 U.S.C. § 507(a)(4)(A). Similarly, section 507(a)(5) of the 

Bankruptcy Code provides that Employees' claims for contributions to certain employee benefit 

plans are also afforded priority unsecured status to the extent of $12,850.00 per Employee 

covered by such plan, less any amount paid pursuant to section 507(a)(4) of the Bankruptcy 

Code. See 11 U.S.C. § 507(a)(5). 

37. The Debtor's Employee Obligations and Employee Benefits described above 

constitute priority claims under sections 507(a)(4) and (5) of the Bankruptcy Code. As priority 

claims, these obligations must be paid in full before any general unsecured obligations of the 

Debtor may be satisfied, and the Debtor will only be seeking payment of claims for each 

employee that does not exceed the $12,850 priority cap. Accordingly, the relief requested may 

affect only the timing of the payment of these priority obligations, and will not prejudice the 

rights of general unsecured creditors. 

B. 	Satisfaction of the Debtor's Prepetition Employee Obligations and Employee 
Benefits are Appropriate under the Necessity of Payment Doctrine. 

38. Notwithstanding the foregoing, the Debtor submits that satisfaction and payment 

of the Employee Obligations and Employee Benefits is necessary and appropriate and may be 

authorized under sections 105(a) and 363(b) of the Bankruptcy Code pursuant to the "necessity 

of payment" doctrine. The "necessity of payment" doctrine "recognizes the existence of the 

judicial power to authorize a debtor in a reorganization case to pay prepetition claims where such 

payment is essential to the continued operation of the debtor." In re Ionosphere Clubs, Inc., 

98 B.R. 174, 176 (Bankr. S.D.N.Y. 1989) (authorizing the payment of prepetition employee 

wages and benefits); see also Mich. Bureau of Workers' Disability Compensation v. Chateaugay 

Corp. (In re Chateaugay Corp.), 80 B.R. 279 -285 -86 (S.D.N.Y. 1987), appeal dismissed 838 
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F.2d 59 (2d Cir. 1988) (approving lower court order authorizing payment of prepetition wages, 

salaries, expenses, and benefits). This doctrine is consistent with the paramount goal of chapter 

11 of "facilitating the continued operation and rehabilitation of the debtor." Ionosphere Clubs, 

98 B.R. at 176 

39. Section 105(a) of the Bankruptcy Code empowers the Court to "issue any order, 

process, or judgment that is necessary or appropriate to carry out the provisions of this title." 11 

U.S.C. § 105(a). A bankruptcy court's use of its equitable powers to "authorize the payment of 

prepetition debt when such payment is needed to facilitate the rehabilitation of the debtor is not a 

novel concept." Ionosphere Clubs, 98 B.R. at 175. "Under Section 105, the court can permit 

pre-plan payment of a pre-petition obligation when essential to the continued operation of the 

debtor." In re NVR L.P., 147 B.R. 126, 127 (Bankr. ED. Va. 1992) (citing Ionosphere Clubs, 98 

B.R. at 177). 

40. Furthermore, section 363(b)(1) of the Bankruptcy Code provides, "[t]he trustee, 

after notice and a hearing, may use, sell, or lease, other than in the ordinary course of business, 

property of the estate." 11 U.S.C. § 363(b)(1). 

41. Any delay or failure to pay wages, salaries, benefits, and other similar items 

would irreparably impair the Employees' morale, dedication, confidence, and cooperation, and 

would adversely impact the Debtor's relationship with its Employees at a time when the 

Employees' support is critical to the success of the Chapter 11 Case. At this early stage, the 

Debtor simply cannot risk the substantial damage to its business that would inevitably attend any 

decline in its Employees' morale. 

42. Absent an order granting the relief requested herein, the Employees will suffer 

undue hardship and, in many instances, serious financial difficulties, as the amounts in question 
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are needed to enable certain of the Employees to meet their own personal financial obligations. 

Without the requested relief, the stability of the Debtor and its ability to complete a sale of its 

assets will be undermined, perhaps irreparably, by the distinct possibility that otherwise loyal 

Employees will seek other employment alternatives. In addition, it would be inequitable to 

require the Debtor's Employees to bear personally the cost of any business expenses they 

incurred prepetition for the benefit of the Debtor, with the understanding that they would be 

reimbursed. 

43. With respect to Payroll Taxes in particular, the payment of such taxes will not 

prejudice other creditors of the Debtor's estate, as the relevant Taxing Authorities generally 

would hold priority claims under section 507(a)(8) of the Bankruptcy Code with respect to such 

obligations. Moreover, the portion of the Payroll Taxes withheld from an Employee's wages on 

behalf of the applicable Taxing Authority is held in trust by the Debtor. As such, these Payroll 

Taxes are not property of the Debtor's estate under section 541 of the Bankruptcy Code. See, 

e.g., Begier v. IRS, 496 U.S. 53(1990) (withholding taxes are property held by a debtor in trust 

for another and, as such, are not property of the debtor's estate). 

44. In addition, the Debtor believes it is necessary to continue payment of 

administrative fees to its vendors and other administrators of the Debtor's Employee Obligations 

and Employee Benefits. Without the continued services of these administrators, the Debtor 

would be unable to continue to honor its Wage Obligations and Employee Benefits obligations in 

an efficient and cost-effective manner. 

45. The Debtor does not seek to alter any of its Employee Benefits at this time. This 

Motion is intended only to permit the Debtor, in its discretion, to make payments consistent with 

the Debtor's existing policies to the extent that, without the benefit of an order approving this 
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Motion, such payments may be inconsistent with the relevant provisions of the Bankruptcy 

Code, and to permit the Debtor, in its discretion, to continue to honor their practices, programs, 

and policies with respect to its Employees, as such practices, programs, and policies were in 

effect as of the Petition Date. Payment of all Employee Obligations in accordance with the 

Debtor's prepetition business practices is in the best interests of the Debtor's estate, its creditors, 

and all parties in interest, and will enable the Debtor to continue to operate its business in an 

economic and efficient manner without disruption. 

46. As explained more fully above, the Debtor's Employees are central to its 

operations and are vital to this Case. A significant deterioration in employee morale at this 

critical time would have a devastating impact on the Debtor, its customers and vendors, the value 

of the Debtor's assets and business, and the Debtor's ability to continue operations and complete 

the sale process. Moreover, the total amount sought to be paid herein is relatively modest 

compared with the size of the Debtor's overall business and the importance of the Employees to 

the Case. 

47. In other chapter 11 cases, courts in this District have approved payment of 

prepetition claims for compensation, benefits, and expense reimbursements similar to those 

described herein. See, e.g., In re Phoenix Brands LLC, Case No. 16-11242 (BLS) (Bankr. D. 

Del. May 23, 2016) [Docket No. 50]; In re Sports Auth. Holdings, Inc., Case No. 16-10527 

(MFW) (Bankr. D. Del. Mar. 31, 2016) [Docket No. 919]; In re City Sports, Inc., Case No. 15- 

12054 (KG) (Bankr. D. Del. Oct. 28, 2015) [Docket No. 186]; In re Seal 123, Inc., Case No. 15- 

10881 (CSS) (Bankr. D. Del. Sept. 20, 2015) [Docket No. 96]; In re Deb Stores Holdings, LLC, 

Case No. 14-12676 (MFW) (Bankr. D. Del. Dec. 5, 2014) [Docket No. 50]. 
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48. 	Accordingly, by this Motion, the Debtor seeks authority to pay Employee 

Obligations as they become due and owing during the pendency of this Chapter 11 Case and to 

continue, uninterrupted, its practices, programs, policies, and payments with respect to its 

Employee Benefits, as such practices, programs, and policies were in effect as of the Petition 

Date. 

Applicable Banks Should Be Authorized to Honor and Pay Checks Issued and 
Make Other Transfers to Pay Employee Obligations.  

49. Under the Debtor's existing cash management system, the Debtor can readily 

identify checks or wire transfer requests as relating to an authorized payment in respect of the 

Employee Obligations and Employee Benefits. The Debtor therefore requests that this Court 

authorize applicable Banks to receive, process, honor, and pay all prepetition and postpetition 

checks issued or to be issued, and electronic fund transfers requested or to be requested, by the 

Debtor in connection with the Employee Obligations and Employee Benefits. The Debtor also 

seeks authority to issue new postpetition checks, or effect new electronic fund transfers, on 

account of the Employee Obligations and Employee Benefits to replace any prepetition checks or 

electronic fund transfer requests that may have already been dishonored or rejected. 

50. Authorization to pay all amounts on account of Employee Obligations and 

Employee Benefits shall not be deemed to constitute postpetition assumption or adoption of any 

contract, program, or policy pursuant to section 365 of the Bankruptcy Code. The Debtor is in 

the process of reviewing these matters and reserves all of its rights under the Bankruptcy Code 

with respect thereto. Moreover, authorization to pay all amounts on account of Employee 

Obligations and Employee Benefits shall not affect the Debtor's right to contest the amount or 

validity of any such claims, including without limitation, the Payroll Taxes that may be due to 

any Taxing Authority. 
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III. 	Cause Exists to Waive the Automatic Stay with Respect to the Workers'  
Compensation Insurance Policies.  

51. Section 362(a) of the Bankruptcy Code operates as a stay with respect to "the 

commencement or continuation . . . of a judicial, administrative, or other action or proceeding 

against the debtor that was or could have been commenced" before the Petition Date, 11 U.S.C. 

§ 362(a)(1). 

52. The Debtor seeks authorization, under section 362(d) of the Bankruptcy Code, to 

permit their Employees to proceed with their Workers' Compensation Insurance Policies in the 

appropriate judicial or administrative forum or to allow Unpaid Workers' Compensation Claims 

to be filed that may have arisen in the prepetition period. Under various state laws, the Debtor 

must maintain its Workers' Compensation Insurance Policies to ensure prompt and efficient 

payment of applicable claims. If the Debtor fails to maintain its Workers' Compensation 

Insurance Policies, it may be prohibited by state law from operating. Payment of all amounts 

due under the Workers' Compensation Insurance Policies, therefore, is crucial to the continued 

operation of the Debtor's business. 

IMMEDIATE RELIEF IS NECESSARY 

53. Bankruptcy Rule 6003 provides that the relief requested in this Motion may be 

granted if the "relief is necessary to avoid immediate and irreparable harm." Fed. R. Bankr. P. 

6003. As set forth throughout this Motion, any disruption of the Employee Obligations would 

substantially diminish or impair the Debtor's efforts in its Chapter 11 Case to preserve and 

maximize the value of its estates. 

54. For this reason and those set forth above, the Debtor respectfully submits that 

Bankruptcy Rule 6003(b) has been satisfied and the relief requested herein is necessary to avoid 

immediate and irreparable harm to the Debtor and its estate. 
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WAIVER OF ANY APPLICABLE STAY 

55. The Debtor also requests that the Court waive the stay imposed by Bankruptcy 

Rule 6004(h), which provides that lain order authorizing the use, sale, or lease of property other 

than cash collateral is stayed until the expiration of 14 days after entry of the order, unless the 

court orders otherwise." Fed. R. Bankr. P. 6004(h). As described above, the relief that the 

Debtor seeks in this Motion is necessary for the Debtor to operate its business without 

interruption and to preserve value for its estate. Accordingly, the Debtor respectfully requests 

that the Court waive the fourteen-day stay imposed by Bankruptcy Rule 6004(h), as the exigent 

nature of the relief sought herein justifies immediate relief. 

RESERVATION OF RIGHTS  

56. Nothing in the Proposed Orders or this Motion (i) is intended or shall be deemed 

to constitute an assumption of any agreement pursuant to section 365 of the Bankruptcy Code or 

an admission as to the validity of any claim against the Debtor and its estate, (ii) shall impair, 

prejudice, waive, or otherwise affect the rights of the Debtor and its estate with respect to the 

validity, priority, or amount of any claim against the Debtor and its estate, (iii) shall impair, 

prejudice, waive, or otherwise affect the rights of the Debtor and its estate with respect to any 

and all claims or causes of action, or (iv) shall be construed as a promise to pay a claim. 

NOTICE  

57. Notice of this Motion has been given to the following parties or, in lieu thereof, to 

their counsel, if known: (i) the Office of the United States Trustee; (ii) the parties listed on the 

Debtor's list of twenty largest unsecured creditors; (iii) the Internal Revenue Service; (iv) the 

Office of the United States Attorney General for the District of Delaware and all other states in 

which the Debtor operates; (v) Century Medical Inc.; (vi) counsel to the DIP Lender; (vii) the 
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Employees; (viii) the providers of Employee Benefits; and (ix) all parties entitled to notice 

pursuant to Rule 9013-1(m) of the Local Rules for the United States Bankruptcy Court for the 

District of Delaware. The Debtor submits that, in light of the nature of the relief requested, no 

other or further notice need be given. 

NO PRIOR REQUEST  

58. No previous motion for the relief sought herein has been made to this or any other 

Court. 

[Remainder of page intentionally left blank.] 
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CONCLUSION  

WHEREFORE, the Debtor respectfully requests that this Court enter the Interim and 

Final Orders, substantially in the forms attached hereto, granting the relief requested in the 

Motion and such other and further relief as is j 

Dated: December 12, 2017 
Mark Minuti ( E ar No. 2659) 
Teresa K. D. Currier (DE Bar No. 5434) 
Monique B. DiSabatino (DE Bar No. 6027) 
SAUL EWING ARNSTEIN & LEHR LLP 
1201 N. Market Street, Suite 2300 
P.O. Box 1266 
Wilmington, DE 19899 
Telephone: (302) 421-6840 
Facsimile: (302) 421-5873 
mark.minuti@saul.com  
teresa.currier@saul.com  
monique.disabatino@saul.com  

Proposed Counsel for Debtor and 

Debtor-in-Possession 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

Chapter 11 

Case No. 17-12913 ( 	) 

Re: Docket No. 

In re: 

Dextera Surgical Inc., I  

Debtor. 

INTERIM ORDER AUTHORIZING (I) PAYMENT 
OF WAGES, COMPENSATION AND EMPLOYEE 

BENEFITS AND (II) FINANCIAL INSTITUTIONS TO HONOR AND 
PROCESS CHECKS AND TRANSFERS RELATED TO SUCH OBLIGATIONS 

Upon the motion (the "Motion") 2  of Dextera Surgical Inc. (the "Debtor") in the above-

captioned chapter 11 case (the "Chapter 11 Case"), for the entry of interim and final orders, 

pursuant to sections 105(a) and 363(b) of title 11 of the United States Code, 11 U.S.C. §§ 101- 

1532 (the "Bankruptcy Code") and Rules 6003 and 6004 of the Federal Rules of Bankruptcy 

Procedure (the "Bankruptcy Rules"), (i) authorizing, but not requiring, the Debtor to (a) pay, in 

its sole discretion, the Employee Obligations, (b) maintain and continue to honor its Employee 

Benefits as they were in effect on the Petition Date, and as such may be modified, amended, or 

supplemented from time to time in the ordinary course, and (c) honor obligations related to its 

Corporate Credit Card in the ordinary course of business, (ii) authorizing banks and other 

financial institutions (collectively, the "Banks") to honor and process check and electronic 

transfer requests related to the foregoing; (iii) modifying the automatic stay to permit the 

Employees to proceed with their claims under the Workers' Compensation Insurance Policies, 

and (iv) granting related relief; and upon consideration of the First Day Declaration; and the 

Court finding that (a) the Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 

The last four digits of the Debtor's federal tax identification number are 7832. The Debtor's address is 900 
Saginaw Drive, Redwood City, CA 94063. 
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and 1334, (b) this is a core proceeding pursuant to 28 U.S.C. § 157(b), and (c) notice of the 

Motion was sufficient under the circumstances and that no other or further notice need be 

provided; and it appearing that the relief requested in the Motion is in the best interests of the 

Debtor's estate, its creditors, and other parties in interest; and after due deliberation, and good 

and sufficient cause appearing therefor, it is hereby 

ORDERED, ADJUDGED AND DECREED THAT: 

1. The Motion is GRANTED on an interim basis as set forth herein. 

2. The Debtor is authorized, but not required, to satisfy and honor, without further 

order of the Court, and in accordance with the Debtor's stated policies and procedures, all 

obligations with respect to the Employee Obligations and Employee Benefits; provided, 

however, that during the Interim Period, such payments shall not exceed $390,000; and provided, 

further, that the satisfaction of the Employee Obligations and Employee Benefits for any 

individual Employee shall not exceed $12,850 during the Interim Period. 

3. The Debtor is authorized, but not required, to continue to honor its practices, 

programs, and policies with respect to their Employees as such practices, programs, and policies 

were in effect as of the Petition Date. 

4. The Debtor is authorized, in its sole discretion, to continue its pre-petition 

practices with respect to the Corporate Credit Card program in the ordinary course of business. 

5. The Debtor is authorized, but not required, to pay costs and expenses incidental to 

the payment of the Employee Obligations and Employee Benefits, including all administration 

and processing costs and payments to outside professionals, independent contractors, or third-

party vendors, in the ordinary course of business, in order to facilitate the administration and 
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maintenance of the Debtor's programs and policies related to the Employee Obligations and 

Employee Benefits. 

6. The automatic stay is modified, pursuant to section 362(d) of the Bankruptcy 

Code, solely to the extent necessary to permit Employees to proceed with their claims under the 

Debtor's Workers' Compensation Insurance Policies in the appropriate judicial or administrative 

forum. 

7. The Banks are authorized, when requested by the Debtor, in the Debtor's 

discretion, to honor and process checks or electronic fund transfers drawn on the Debtor's bank 

accounts to pay prepetition obligations authorized to be paid hereunder, whether such checks or 

other requests were submitted prior to, or after, the Petition Date, provided that sufficient funds 

are available in the applicable bank accounts to make such payments. The Banks may rely on 

the representations of the Debtor with respect to whether any check or other transfer drawn or 

issued by the Debtor prior to the Petition Date should be honored pursuant to this Interim Order, 

and any such Bank shall not have any liability to any party for relying on such representations by 

the Debtor, as provided for in this Interim Order. 

8. Notwithstanding the relief granted in this Order, any payment made by the Debtor 

pursuant to the authority granted herein shall be subject to the orders approving entry into 

debtor-in-possession financing and authorizing the continued use of cash collateral. 

9. Nothing in this Interim Order, or as a result of any payment made pursuant to this 

Interim Order, (a) is intended or shall be deemed to constitute an assumption of any agreement 

pursuant to section 365 of the Bankruptcy Code or an admission as to the validity of any claim 

against the Debtor and its estate, (b) shall impair, prejudice, waive, or otherwise affect the rights 

of the Debtor and its estate with respect to the validity, priority, or amount of any claim against 
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the Debtor and its estate, (c) shall impair, prejudice, waive, or otherwise affect the rights of the 

Debtor and its estate with respect to any and all claims or causes of action, or (d) shall be 

construed as a promise to pay a claim. 

10. Nothing in the Motion or this Interim Order shall be deemed to authorize the 

payment of any amounts in satisfaction of bonus or severance obligations, or which are subject to 

section 503(c) of the Bankruptcy Code. 

11. Bankruptcy Rule 6003 has been satisfied or otherwise deemed waived. 

12. Notwithstanding any applicability of Bankruptcy Rule 6004(h), the terms and 

conditions of this Order shall be immediately effective and enforceable upon its entry. 

13. The Final Hearing shall be held on , 2018 at 	 (prevailing 

  

Eastern Time). Any objections or responses to entry of the proposed Final Order shall be filed 

with the Clerk of this Court on or before 4:00 p.m. on , 2017, 

and served on counsel to the Debtor, the Office of the United States Trustee for the District of 

Delaware and counsel to any statutory committee(s) appointed in this case on or before 

 2017 at  .m. (ET). 

14. The Court retains jurisdiction with respect to all matters arising from or related to 

the implementation or interpretation of this Interim Order. 

15. The Debtor is authorized to take all steps necessary or appropriate to carry out the 

terms of this Interim Order. 

Dated: 	 , 2017 
Wilmington, Delaware 

United States Bankruptcy Judge 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

Dextera Surgical Inc.,' 

Debtor. 

Chapter 11 

Case No. 17-12913 ( 	) 

Re: Docket Nos. 	and 	 

FINAL ORDER AUTHORIZING (I) PAYMENT 
OF WAGES, COMPENSATION AND EMPLOYEE 

BENEFITS AND (II) FINANCIAL INSTITUTIONS TO HONOR AND 
PROCESS CHECKS AND TRANSFERS RELATED TO SUCH OBLIGATIONS  

Upon the motion (the "Motion") 2  of Dextera Surgical Inc. (the "Debtor")  in the above-

captioned chapter 11 case (the "Chapter 11 Case"),  for the entry of interim and final orders, 

pursuant to sections 105(a) and 363(b) of title 11 of the United States Code, 11 U.S.C. §§ 101- 

1532 (the "Bankruptcy Code")  and Rules 6003 and 6004 of the Federal Rules of Bankruptcy 

Procedure (the "Bankruptcy Rules"),  (i) authorizing, but not requiring, the Debtor to (a) pay, in 

its sole discretion, the Employee Obligations, (b) maintain and continue to honor its Employee 

Benefits as they were in effect on the Petition Date, and as such may be modified, amended, or 

supplemented from time to time in the ordinary course, and (c) honor obligations related to its 

Corporate Credit Card in the ordinary course of business, (ii) authorizing banks and other 

financial institutions (collectively, the "Banks")  to honor and process check and electronic 

transfer requests related to the foregoing; (iii) modifying the automatic stay to permit the 

Employees to proceed with their claims under the Workers' Compensation Insurance Policies, 

and (iv) granting related relief; and upon consideration of the First Day Declaration; and the 

Court finding that (a) the Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 

The last four digits of the Debtor's federal tax identification number are 7832. The Debtor's address is 900 

Saginaw Drive, Redwood City, CA 94063. 
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and 1334, (b) this is a core proceeding pursuant to 28 U.S.C. § 157(b), and (c) notice of the 

Motion was sufficient under the circumstances and that no other or further notice need be 

provided; and it appearing that the relief requested in the Motion is in the best interests of the 

Debtor's estate, its creditors, and other parties in interest; and after due deliberation, and good 

and sufficient cause appearing therefor, it is hereby 

ORDERED, ADJUDGED AND DECREED THAT: 

1. The Motion is GRANTED on a final basis as set forth herein. 

2. The Debtor is authorized, but not required, to satisfy and honor, without further 

order of the Court, and in accordance with the Debtor's stated policies and procedures, all 

obligations with respect to the Employee Obligations and Employee Benefits; provided, 

however, that the satisfaction of the Employee Obligations and Employee Benefits for any 

individual Employee shall not exceed $12,850. 

3. The Debtor is authorized, but not required, to continue to honor its practices, 

programs, and policies with respect to their Employees as such practices, programs, and policies 

were in effect as of the Petition Date. 

4. The Debtor is authorized, in its sole discretion, to continue its pre-petition 

practices with respect to the Corporate Credit Card program in the ordinary course of business. 

5. The Debtor is authorized, but not required, to pay costs and expenses incidental to 

the payment of the Employee Obligations and Employee Benefits, including all administration 

and processing costs and payments to outside professionals, independent contractors, or third-

party vendors, in the ordinary course of business, in order to facilitate the administration and 

maintenance of the Debtor's programs and policies related to the Employee Obligations and 

Employee Benefits. 
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6. The automatic stay is modified, pursuant to section 362(d) of the Bankruptcy 

Code, solely to the extent necessary to permit Employees to proceed with their claims under the 

Debtor's Workers' Compensation Insurance Policies in the appropriate judicial or administrative 

forum. 

7. The Banks are authorized, when requested by the Debtor, in the Debtor's 

discretion, to honor and process checks or electronic fund transfers drawn on the Debtor's bank 

accounts to pay prepetition obligations authorized to be paid hereunder, whether such checks or 

other requests were submitted prior to, or after, the Petition Date, provided that sufficient funds 

are available in the applicable bank accounts to make such payments. The Banks may rely on 

the representations of the Debtor with respect to whether any check or other transfer drawn or 

issued by the Debtor prior to the Petition Date should be honored pursuant to this Interim Order, 

and any such Bank shall not have any liability to any party for relying on such representations by 

the Debtor, as provided for in this Interim Order. 

8. Notwithstanding the relief granted in this Order, any payment made by the Debtor 

pursuant to the authority granted herein shall be subject to the orders approving entry into 

debtor-in-possession financing and authorizing the continued use of cash collateral. 

9. Nothing in this Final Order, or as a result of any payment made pursuant to this 

Interim Order, (a) is intended or shall be deemed to constitute an assumption of any agreement 

pursuant to section 365 of the Bankruptcy Code or an admission as to the validity of any claim 

against the Debtor and its estate, (b) shall impair, prejudice, waive, or otherwise affect the rights 

of the Debtor and its estate with respect to the validity, priority, or amount of any claim against 

the Debtor and its estate, (c) shall impair, prejudice, waive, or otherwise affect the rights of the 
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Debtor and its estate with respect to any and all claims or causes of action, or (d) shall be 

construed as a promise to pay a claim. 

10. Nothing in the Motion or this Final Order shall be deemed to authorize the 

payment of any amounts in satisfaction of bonus or severance obligations, or which are subject to 

section 503(c) of the Bankruptcy Code. 

11. Notwithstanding any applicability of Bankruptcy Rule 6004(h), the terms and 

conditions of this Order shall be immediately effective and enforceable upon its entry. 

12. The Court retains jurisdiction with respect to all matters arising from or related to 

the implementation or interpretation of this Interim Order. 

13. The Debtor is authorized to take all steps necessary or appropriate to carry out the 

terms of this Interim Order. 

Dated: 	 ,2017 
Wilmington, Delaware 

United States Bankruptcy Judge 
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