
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

Dextera Surgical Inc.,' 

Debtor. 

Chapter 11 

  

Case No. 17-12913 ( 	) 

   

MOTION OF THE DEBTOR FOR ENTRY OF INTERIM AND FINAL 
ORDER UNDER 11 U.S.C. §§ 105, 363, 364, 503(b), 1107, AND 1108 

AUTHORIZING (I) MAINTENANCE OF EXISTING BANK ACCOUNTS, 
(II) CONTINUED USE OF EXISTING BUSINESS FORMS, 

(III) CONTINUED USE OF EXISTING CASH MANAGEMENT 
SYSTEM, AND, (IV) INTERIM AND FINAL WAIVERS OF 

SECTION 345(b) DEPOSIT AND INVESTMENT REQUIREMENTS  

Dextera Surgical Inc., as debtor and debtor in possession (the "Debtor"), by and through 

its proposed undersigned counsel, hereby files this motion (the "Motion") for the entry of interim 

and final orders, substantially in the forms attached hereto as Exhibits A and B, (the "Interim  

Order" and the "Final Order," respectively, and together, the "Proposed Orders"), pursuant to 

sections 105, 363, 364, 503(b), 1107, and 1108 of chapter 11, title 11 of the United States Code 

(the "Bankruptcy Code"), authorizing (i) the maintenance of its existing bank accounts, including 

the authority to pay routine prepetition banking fees owed to financial institutions, (ii) the 

continued use of existing business forms, (iii) the continued use of the existing cash management 

system for the Debtor, and (iv) an interim waiver of Bankruptcy Code section 345(b) deposit and 

investment guidelines. In support of this Motion, the Debtor respectfully represents as follows: 2  

The last four digits of the Debtor's federal tax identification number are 7832. The Debtor's address is 900 
Saginaw Drive, Redwood City, CA 94063. 

2 
	

The facts and circumstances supporting this Motion are set forth in the Declaration of Julian Nikolchev in 

Support of Dextera Surgical Inc. 's First Day Motions. 
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Jurisdiction 

1. The United States Bankruptcy Court for the District of Delaware (the "Court") 

has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended 

Standing Order of Reference from the United States District Court for the District of Delaware, 

dated February 29, 2012. This matter is a core proceeding within the meaning of 

28 U.S.C. § 157(b)(2), and the Debtor confirms its consent pursuant to Rule 9013-1(0 of the 

Local Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the 

District of Delaware (the "Local Rules") to the entry of a final order by the Court in connection 

with this Motion to the extent that it is later determined that the Court, absent consent of the 

parties, cannot enter final orders or judgments in connection herewith consistent with Article III 

of the United States Constitution. 

2. Venue is proper in this District pursuant to 28 U.S.C. §§ 1408 and 1409. 

3. The statutory bases for the relief requested herein are sections 105(a), 345(b), 

363, 364, 503(b), 1107 and 1108 of the Bankruptcy Code. 

Background  

4. On the date hereof (the "Petition Date"), the Debtor filed a voluntary petition for 

relief under chapter 11 of the Bankruptcy Code. The Debtor continues to operate its business 

and manage its properties as a debtor and debtor in possession pursuant to sections 1107 and 

1108 of the Bankruptcy Code. No trustee, examiner or committee has been appointed in this 

bankruptcy case (the "Chapter 11 Case"). 

5. A detailed description of the Debtor and its business, and the facts and 

circumstances supporting this Motion and the Chapter 11 Case, is set forth in greater detail in the 

Declaration of Julian Nikolchev in Support of Dextera Surgical Inc. 's First Day Motions (the 

"First Day Declaration"), which is incorporated by reference herein. 

2 
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Relief Requested 

6. By this Motion, the Debtor seeks authorization (1) to maintain its existing bank 

accounts and to pay any prepetition banking fees imposed by the financial institution where the 

Debtor's bank accounts are maintained, (2) to continue to use its existing business forms and 

checks, (3) to continue to use its existing cash management system, and (4) for an interim waiver 

of the deposit and investment guidelines imposed under section 345(b) of the Bankruptcy Code, 

subject to the entry of a final order. 

The Debtor's Bank Accounts and Cash Management System  

7. In the ordinary course of business, the Debtor maintains seven bank accounts: 

(a) a checking account with Silicon Valley Bank that the Debtor uses to make "outgoing" 

disbursements for accounts payable, payroll, and other obligations (the "Operating Disbursement  

Account"), (b) a deposit account with Silicon Valley Bank into which accounts receivable and 

other receipts 3  are deposited (the "Incoming Deposit Account,"), (c) a sweep account with 

Silicon Valley Bank where cash from the Incoming Deposit Account and other sources is swept 

and held (the "Sweep Account"), (d) two certificate of deposit money market accounts with 

Silicon Valley Bank (the "CD Collateral Accounts")  4  (e) a deposit account with 

HypoVereinsbank (Unicredit Bank AG) in Germany for international transactions (the "Foreign 

Account"), and (f) a money market account with Oppenheimer & Co., Inc. (together with 

Hypovereinsbank (Unicredit Bank AG) and Silicon Valley Bank, the "Banks") held for 

investment (the "Investment Account", and together with the Operating Disbursement Account, 

Incoming Deposit Account, Sweep Account, CD Collateral Accounts, Foreign Account and 

3 
	

For instance, some customer payments are made through credit card or debit transfers, and such payments 
may be directly deposited in the Incoming Deposit Account. The Debtor uses the services of Silicon 

Valley Bank to process credit card and debit transfer payments. 

4 
	

The CD Collateral Accounts secure the Debtor's obligations under certain letters of credit entered into in 

connection with a lease of real property. 

3 
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Investment Account, the "Bank Accounts"). The Bank Accounts comprise the Debtor's 

centralized cash management system (the "Cash Management System"). The Debtor pays the 

Banks, in the aggregate, approximately $1,600 per month to operate its Cash Management 

System, which amount is automatically charged to the Bank Accounts. 

8. As of the Petition Date, the approximate balance of the Incoming Deposit 

Account is $0.00, the Operating Disbursement Account is $1,200,000.00, the Sweep Account is 

$0.00, the CD Collateral Accounts is $100,000.00, the Foreign Account is $70,000.00, and the 

Investment Account is $800.00. 

The Court Should Grant the Debtor Authority to Use Existing Business Forms  
and Cheeks to the Limited Extent Requested Below  

9. In the ordinary course of business, the Debtor uses numerous business forms. To 

minimize the expense to the estate and to avoid any confusion with suppliers, customers, and 

employees, the Debtor respectfully requests that the Court authorize the Debtor (i) to continue to 

use all correspondence and business forms, including without limitation, checks, letterhead, 

purchase orders, contracts, and invoices (collectively, the "Business Forms"), as such forms were 

used by the Debtor immediately prior to the Petition Date, without reference to the Debtor's 

status as a debtor in possession; and (ii) to continue using its existing pre-printed check stock 

without reference to its "debtor in possession" status until the existing pre-printed stock has been 

exhausted, provided that the Debtor shall add the "debtor in possession" designation to any new 

checks ordered after the depletion of the existing stock. Most parties doing business with the 

Debtor will undoubtedly be aware of the Debtor's status as a debtor in possession as a result of 

the commencement of this Chapter 11 Case. Moreover, the Debtor's largest creditors, including 

vendors, will receive direct notice of the commencement of this Chapter 11 Case. Granting this 

relief will allow the Debtor to avoid the cost and delay of ordering new business forms. Upon 

4 
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depletion of the current stock of forms and checks, the Debtor will obtain new checks and forms 

that indicate its debtor in possession status consistent with Rule 2015-2(a) of the Local Rules of 

Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District of 

Delaware (the "Local Rules"). 

The Court Should Authorize the Debtor to Maintain Its Existing Bank Accounts  
and Cash Management System  

10. The Debtor's Bank Accounts and Cash Management System facilitate the timely 

and efficient collection, management, and disbursement of funds used in the Debtor's day to day 

business. Because of the disruption to the business that would result if the Debtor were forced to 

adopt a new and segmented cash management system, it is critical that the Debtor maintain its 

Bank Accounts and existing Cash Management System to facilitate its efforts to protect the value 

of its assets in this Chapter 11 Case. 

11. The Operating Guidelines established by the Office of the United States Trustee 

for the District of Delaware (the "Guidelines") require chapter 11 debtors to, among other things: 

(i) close all existing bank accounts; (ii) open new debtor in possession bank accounts; 

(iii) establish one debtor in possession account for the payment of taxes, including payroll taxes; 

(iv) maintain a separate debtor in possession account for cash collateral; and (v) obtain checks 

bearing the designation "debtor in possession," the case number, and the type of account. To 

minimize disruption to the Debtor's operations during the pendency of this case, the Debtor 

requests entry of an Order, pursuant to section 105(a) of the Bankruptcy Code, authorizing 

continued use of the Bank Accounts, rather than opening new debtor in possession accounts. 

The Debtor also requests that the Court enter an Order authorizing it to continue using the Cash 

Management System. 

5 
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12. The Debtor's Cash Management System and Bank Accounts are significant 

aspects of the Debtor's ordinary course and essential business practices. The Debtor's ability to 

manage collections and track receipts and disbursements using its existing Bank Accounts and 

Cash Management System are critical to its business operations and ability to preserve the value 

of its estate. During the pendency of its bankruptcy case, the Debtor intends to fund its 

operations from existing cash, postpetition revenues, and debtor in possession financing, all of 

which will run through the Cash Management System. 

13. If the Debtor were required to close the Bank Accounts and terminate the Cash 

Management System immediately, it would be difficult and expensive to establish new bank 

accounts promptly and a new cash management system sufficient to fulfill the Debtor's business 

needs. Such unnecessary disruption to the business and financial affairs of the Debtor would be 

prejudicial to the Debtor's estate. 

14. The Debtor represents that if the relief requested in this Motion is granted, it will 

not pay any debts incurred before the Petition Date other than as authorized by this Court. The 

Debtor will work closely with its Banks to ensure that appropriate procedures are in place so that 

checks issued prior to the Petition Date, but presented after the Petition Date, will not be honored 

absent approval from this Court. 

15. If the Court grants the relief requested herein, the Debtor intends to maintain and 

continue to use its existing Bank Accounts in the names and with the account numbers existing 

immediately prior to the Petition Date, consistent with its established Cash Management System. 

The Debtor would retain the right to: (i) close the Bank Accounts and open new debtor in 

possession bank accounts; (ii) deposit funds in and withdraw funds from the Bank Accounts by 

all usual means, including, without limitation, checks, wire transfers, automated clearinghouse 

6 
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transfers, electronic funds transfers, and other debits; (iii) treat the Bank Accounts for all 

purposes as a debtor in possession account; and (iv) pay for bank services in the ordinary course 

of business with notice to the United States Trustee and counsel to any official committee 

appointed in this case. The Debtor requests that the Court authorize and direct the Banks to 

continue to maintain, service, and administer the Bank Accounts. 

Payment of Outstanding Routine Prepetition Expenses Relating to the Operation of the  

Cash Management System  

16. In the ordinary course of the operation and maintenance of the Cash Management 

System, the Debtor incurs routine bank charges and fees, typically $1,600 per month, relating to 

the administration of the Cash Management System. The Debtor seeks authority, in its sole 

discretion, to pay any such routine prepetition banking fees. 

The Court Should Grant a Section 345(b) Waiver on an Interim Basis  

17. The Debtor seeks a waiver of section 345(b) of the Bankruptcy Code, subject to 

final approval. The interim waiver would permit the Debtor to maintain its Bank Accounts 

without posting a bond or other security, as would otherwise be required under section 345(b) 

whenever the funds on deposit exceed the amount permitted under section 345(b), while the 

Debtor takes steps to comply with the requirements of the Bankruptcy Code. The Debtor 

believes that Bank Accounts, other than the Foreign Account and Investment Account, are 

(a) covered by FDIC insurance and contain amounts which are within the limits of such 

insurance, and/or (b) with a financial institution that has a standing uniform depository 

agreement with the Office of the United States Trustee. If the Debtor determines that the Bank 

Accounts do not conform with the requirements of section 345(b), the Debtor will work with its 

banks to (a) put an acceptable uniform depository agreement in place subject to the reasonable 

consent of the United States Trustee or, (b) if that is not practicable, move the funds in the Bank 

7 
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Accounts to a new or existing bank account that satisfies the requirements of the Bankruptcy 

Code within sixty (60) days of the Petition Date subject to the Debtor's right to seek additional 

time. The Bank Accounts may, at certain times, contain cash in excess of the FDIC insurance 

limits. 

Authority for the Requested Relief 

A. 	The Continued Use of the Cash Management System, Bank Accounts, and Business 

Forms is Essential to the Debtor's Operations, and Approval to Maintain the Status 

Quo is Routinely Granted Under Sections 363 and 105 of the Bankruptcy Code 

18. Bankruptcy courts routinely permit chapter 11 debtors to continue utilizing their 

existing cash management system, and treat requests for such authority as a relatively "simple 

matter." In re Baldwin-United Corp., 79 B.R. 321, 327 (Bankr. S.D. Ohio 1987). 

19. Section 363(c)(1) of the Bankruptcy Code authorizes the debtor in possession to 

"use property of the estate in the ordinary course of business without notice or a hearing." 11 

U.S.C. § 363(c)(1). The purpose of section 363(c)(1) of the Bankruptcy Code is to provide a 

debtor in possession with the flexibility to engage in the ordinary transactions required to operate 

its business without undue oversight by creditors or the court. See Medical Malpractice Ins, 

Ass 'n. v. Hirsch (In re Lavigne), 114 F.3d 379, 384 (2nd Cir. 1997). Included within the purview 

of section 363(c) is a debtor's ability to continue the "routine transactions" necessitated by a 

debtor's cash management system. See Amdura Nat'l Distrib. Co. v. Amdura Corp. (In re 

Amdura Corp.), 75 F.3d 1447, 1453 (10th Cir. 1996). Accordingly, the Debtor seeks authority 

under section 363(c)(1) of the Bankruptcy Code to continue the collection, concentration, and 

disbursement of cash pursuant to its Cash Management System as described above. 

20. Additionally, the Court may exercise its equitable powers to grant the relief 

requested herein. Section 105(a) of the Bankruptcy Code empowers the Court to "issue any 

order, process, or judgment that is necessary to carry out the provisions of this title." 11 U.S.C. 

8 
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§ 105(a). Continuing the Debtor's Cash Management System without interruption is vital to the 

success of this Chapter 11 Case. It is well within the Court's equitable power under section 

105(a) to approve the continued use of the Cash Management System and to authorize the 

Debtor's continued use of its existing Business Forms. 

21. Permitting the Debtor to continue use of its prepetition Cash Management System 

and Bank Accounts is entirely consistent with applicable provisions of the Bankruptcy Code. 

Delaware bankruptcy courts have recognized that an integrated cash management system "allows 

efficient utilization of cash resources and recognizes the impracticalities of maintaining separate 

cash accounts for the many different purposes that require cash." In re Columbia Gas Sys., 136 

B.R. 930, 934 (Bankr. D. Del. 1992), aff'd in part and rev'd in part, 997 F.2d 1039 (3d Cir. 

1993), cert, denied sub nom, Official Comm. of Unsecured Creditors v. Columbia Gas 

Transmission Corp., 510 U.S. 1110 (1994); see also In re Maxide Acquisitions, Inc., Case No. 

05-10429 (MFW) (Bankr. D. Del, Feb. 15, 2005); In re Ultimate Elecs., Inc., et al., Case No. 05- 

10104 (PJW) (Bankr. D. Del. Jan. 13, 2005). The Third Circuit has agreed, emphasizing the 

"huge administrative burden" and economic inefficiency of requiring the debtors to maintain all 

accounts separately. See Columbia Gas, 997 F.2d at 1061; see also In re Southmark Corp., 49 

F.3d 1111, 1114 (5th Cir. 1995) (maintaining existing cash management system allows debtors 

"to administer more efficiently and effectively its financial operations and assets"). 

22. In other cases in this District, it has been recognized that the strict enforcement of 

bank account closing requirements does not serve the rehabilitative purposes of chapter 11. 

Accordingly, courts have waived such requirements and replaced them with alternative 

procedures that provide comparable protections. Such relief has previously been granted to 

chapter 11 debtors-in-possession in this District. See, e.g., In re Eastern Outfitters, LLC, Case 

9 
24118806.1 12/1112017 

Case 17-12913    Doc 8    Filed 12/12/17    Page 9 of 14



No. 17-10243 (LSS) (Bankr. D. Del. Feb. 8, 2017); In re The Wet Seal, LLC, Case No. 17-10229 

(CSS) (Bankr. D. Del. Feb. 3, 2017); In re Violin Memory, Inc., Case No. 16-12782 (LSS) 

(Bankr. D. Del. Jan. 6, 2017); In re Golfsmith International Holdings, Inc., Case No. 16-12033 

(LSS) (Bankr. D. Del. Oct. 13, 2016); In re VRG Liquidating, LLC, Case No. 16-10971 (LSS) 

(Bankr. D. Del. Apr. 19, 2016); In re Pacific Sunwear of California, Inc., Case No. 16-10882 

(LSS) (Bankr. D. Del, Apr. 8, 2016); In re TSA WD Holdings, Inc., Case No. 16-10527 (MFW) 

(Bankr. D. Del, Mar. 24, 2016). 

B. 	The Court Should Grant a Limited § 345(b) Waiver on an Interim and Final Basis 

23. The Debtor seeks an interim 45-day waiver of the requirements of Bankruptcy 

Code section 345, subject to final approval by this Court. Section 345 of the Bankruptcy Code 

governs a debtor's deposits and investments during a chapter 11 case. Section 345(a) of the 

Bankruptcy Code authorizes investments of money as "will yield the maximum reasonable net 

return on such money, taking into account the safety of such deposit or investment." However, 

for deposits or investments that are not "insured or guaranteed by the United States or by a 

department, agency or instrumentality of the United States or backed by the full faith and credit 

of the United States," section 345(b) of the Bankruptcy Code requires that the estates obtain from 

the entity with which such money is deposited or invested a bond in favor of the United States 

secured by the undertaking of an adequate corporate surety, unless the court orders otherwise. 

24. The Bank Accounts, other than the Foreign Account and Investment Account, are 

federally insured, although the Bank Accounts on any given day may exceed the FDIC insurance 

limit. The amounts held in the Foreign Account and Investment Account are relatively de 

minimis. The Debtor submits that its funds will not be sufficiently at risk to require strict 

adherence to the requirements of section 345(b) of the Bankruptcy Code. 

10 
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25. Consistent with section 345(b) of the Bankruptcy Code, Local Rule 2015-2(b) 

provides that no waiver of "section 345 shall be granted by the Court without notice and an 

opportunity for hearing in accordance with these Local Rules." Nevertheless, Local Rule 2015- 

2(b) further provides that "if a motion for such waiver is filed on the first day of a chapter 11 

case in which there are more than 200 creditors, the Court may grant an interim waiver until a 

hearing on the Debtor's motion can be held." As this Motion is being filed on the first day of the 

Debtor's Chapter 11 Case and the Debtor has close to 200 creditors, the Debtor requests that the 

Court enter an Order waiving, on an interim basis, the requirements of section 345(b) for forty-

five (45) days, without prejudice to the Debtor's ability to seek a further interim or final waiver. 

26. In other chapter 11 cases, courts have liberally construed the requirement of 

section 345(b) that a debtor in possession obtain a bond from any entity with which its money is 

deposited or invested. In those instances, courts, including many within this District, have 

waived the requirements of section 345(b) and replaced them with alternative procedures. See, 

e.g., In re Eastern Outfitters, LLC, Case No. 17-10243 (LSS) (Bankr. D. Del, Feb. 8, 2017); In re 

Golfsmith International Holdings, Inc., Case No. 16-12033 (LSS) (Bankr. D. Del. Oct. 13, 

2016); In re VRG Liquidating, LLC, Case No. 16-10971 (LSS) (Bankr. D. Del, Apr. 19, 2016); In 

re Pacific Sunwear of California, Inc., Case No. 16-10882 (LSS) (Bankr. D. Del. Apr. 8, 2016); 

In re TSA WD Holdings, Inc., Case No. 16-10527 (MFW) (Bankr. D. Del. Mar. 24, 2016). 

27. For the foregoing reasons, it is critical that the Debtor be authorized to continue 

use of the Cash Management System and continue to use its existing business forms as set forth 

herein, without disruption. Accordingly, it is appropriate and entirely consistent with applicable 

provisions of the Bankruptcy Code and precedent in this District for the Court to approve the 

11 
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Debtor's Cash Management System in its current form and grant a waiver of the requirements of 

section 345(b) of the Bankruptcy Code on an interim basis pending a final hearing. 

C. 	Request for Immediate Relief and Waiver of Stay 

28. Pursuant to Rules 6003(b) and 6004(h) of the Federal Rules of Bankruptcy 

Procedure (the "Bankruptcy Rules"), the Debtor seeks immediate entry of an Order granting the 

Debtor (a) continued use of the Bank Accounts, Cash Management System, and Business Forms, 

and the payment of bank fees, and (b) a waiver of any stay of the effectiveness of such an Order. 

29. Bankruptcy Rule 6003(b) provides, in relevant part, that "[e]xcept to the extent 

that relief is necessary to avoid immediate and irreparable harm, the court shall not, within 21 

days after the filing of the petition, grant relief regarding. . . a motion to pay all or part of a claim 

that arose before the filing of the petition." Accordingly, where the failure to grant any such 

requested relief would result in immediate and irreparable harm to the debtor's estate, the Court 

may allow the debtor to pay all or part of a claim that arose before the petition date prior to the 

twenty-first day following the petition date. Bankruptcy Rule 6004(h) provides that lain order 

authorizing the use, sale, or lease of property other than cash collateral is stayed until the 

expiration of 14 days after entry of the order, unless the court orders otherwise." 

30. The continued use of the Bank Accounts, the Cash Management System, and 

Business Forms, and the payment of bank fees, if any, are all necessary to prevent immediate and 

irreparable damage to the Debtor's estate. Accordingly, the Debtor submits that ample cause 

exists to justify: (a) the immediate entry of an Order granting the relief sought herein pursuant to 

Bankruptcy Rule 6003(b), and (b) a waiver of the 14-day stay imposed by Bankruptcy Rule 

6004(h), to the extent that it applies. 

12 
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Notice 

31. Notice of this Motion has been given to the following parties or, in lieu thereof, to 

their counsel, if known: (i) the Office of the United States Trustee; ii) counsel for Century 

Medical, Inc.; (iii) the parties listed on the Debtor's list of twenty largest unsecured creditors; 

(iv) the Internal Revenue Service; (v) the Office of the United States Attorney General for the 

District of Delaware and all other states in which the Debtor operates; (vi) counsel to the DIP 

Lender; (vii) the Banks; and (viii) all parties entitled to notice pursuant to Rule 9013-1(m) of the 

Local Rules for the United States Bankruptcy Court for the District of Delaware. The Debtor 

submits that, in light of the nature of the relief requested, no other or further notice need be 

given. 

No Prior Request 

32. No previous motion for the relief sought herein has been made to this or any other 

Court. 

[remainder qf page left intentionally blank] 
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WHEREFORE, the Debtor respectfully requests that the Court enter an Order, 

substantially in the form of the Proposed Orders: (i) authorizing the Debtor to maintain the Bank 

Accounts; (ii) authorizing the Debtor to continue to use its existing Business Forms and checks 

without reference to the debtor in possession status, as provided herein; (iii) authorizing the 

Debtor to continue to employ its existing Cash Management System; (iv) granting a waiver of 

the investment and deposit guidelines set forth in Bankruptcy Code Section 345(b) on an interim 

basis pending the entry of a final order; and (v) granting such other and further relief as the Court 

Mar Minuti (D Bar NOZO 9) 
Teresa K. D. Currier (DE Bar No. 3080) 
Monique B. DiSabatino (DE Bar No. 6027) 
SAUL EWING ARNSTEIN & LEHR LLP 
1201 N. Market Street, Suite 2300 
P.O. Box 1266 
Wilmington, DE 19899 
Telephone: (302) 421-6840 
Facsimile: (302) 421-5873 
mark.minuti@saul.com  

teresa.currier@saul.com  

monique.disabatino@saul.com  

deems appropriate. 

Dated: December 11,2017 

Proposed Counsel for Debtors and 

Debtors-in-Possession 
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Exhibit A 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

Dextera Surgical Inc., I  

Debtor. 

Chapter 11 

Case No. 17-12913 ( 	) 

Re: Docket No. 

INTERIM ORDER AUTHORIZING (I) MAINTENANCE OF EXISTING BANK 
ACCOUNTS, (II) CONTINUED USE OF EXISTING BUSINESS FORMS, 

(III) CONTINUED USE OF CASH MANAGEMENT SYSTEM, AND (IV) AN INTERIM 
WAIVER OF SECTION 345(b) DEPOSIT AND INVESTMENT REQUIREMENTS  

Upon the motion (the "Motion") 2  filed by Dextera Surgical Inc., the debtor and debtor in 

possession (the "Debtor"), in the above-captioned chapter 11 case, seeking entry of an Order 

under sections 105, 363, 1107, and 1108 of title 11 of the United States Code (the "Bankruptcy 

Code") (i) authorizing the Debtor to maintain its existing Bank Accounts, (ii) authorizing the 

Debtor to continue to use its existing Cash Management System, (iii) authorizing the Debtor to 

continue to use its existing Business Forms without reference to its debtor in possession status, 

and (iv) granting a limited interim waiver of section 345(b) deposit and investment requirements; 

and the Court finding that (a) the Court has jurisdiction over this matter pursuant to 28 U.S.C. 

§§ 157 and 1334, (b) this is a core proceeding pursuant to 28 U.S.C. § 157(b), and (c) notice of 

the Motion was sufficient under the circumstances and that no other or further notice need be 

provided; and the Court having considered the First Day Declaration; and the Court having 

determined that the legal and factual bases set forth in the Motion establish just cause for the 

relief granted herein; and the Court having determined that the relief sought in the Motion is in 

The last four digits of the Debtor's federal tax identification number are 7832. The Debtor's address is 900 

Saginaw Drive, Redwood City, CA 94063. 

2 
	

Unless otherwise noted, capitalized terms used herein shall have the meanings ascribed to them in the 

Motion. 
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the best interests of the Debtor and its estate; and after due deliberation and sufficient cause 

appearing therefor, 

IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED on an interim basis, as set forth herein. 

2. The Debtor is authorized, but not directed, in the reasonable exercise of its 

business judgment, (i) to designate, maintain and continue to use, with the same account 

numbers, the Bank Accounts identified in the Motion; (ii) to use, in their present form, checks 

and other documents related to the Bank Accounts, and (iii) to treat the Bank Accounts for all 

purposes as the accounts of the Debtor as debtor in possession. 

3. The Banks are hereby authorized to continue to service and administer the Bank 

Accounts as the accounts of the Debtor as debtor in possession without interruption and in the 

usual and ordinary course of business, and to receive, process, honor and pay any and all checks 

and drafts drawn on the Bank Accounts before or after the Petition Date when presented by the 

holders or makers thereof unless the Debtor has delivered to the Bank a stop payment notice with 

respect to any one or more checks issued and provided the applicable bank with a list of all 

payments for which a stop payment notice has been given. 

4. The Banks are authorized to debit the Debtor's accounts in the ordinary course of 

business without the need for further order of this Court for: (i) all checks drawn on the Bank 

Accounts which are cashed at the Bank's counters or exchanged for cashier's checks by the 

payees thereof prior to the Petition Date; (ii) all checks or other items deposited in one or more 

of the Bank Accounts prior to the Petition Date which have been dishonored or returned unpaid 

for any reason, together with any fees and costs in connection therewith, to the same extent that 

the Debtor was responsible for such items prior to the Petition Date; and (iii) all undisputed 

2 
24118806.1 12/11/2017 

Case 17-12913    Doc 8-1    Filed 12/12/17    Page 3 of 7



prepetition amounts outstanding as of the date hereof, if any, owed to the Banks as service 

charges and fees for the maintenance of the Cash Management System. 

5. The Banks may rely on the representations of the Debtor with respect to whether 

any check or other payment order drawn or issued by the Debtor prior to the Petition Date should 

be honored pursuant to this or any other order of this Court, and shall not have any liability to 

any party for relying on such representations by the Debtor as provided for herein. Any such 

check or payment order that is not listed as a stop payment by the Debtor shall be deemed to 

have been represented by the Debtor as appropriate to be honored. 

6. Certain existing arrangements between the Debtor and the Banks with respect to 

the Bank Accounts and with respect to the transfers to and from the Bank Accounts shall 

continue to govern the postpetition cash management relationship between the Debtor and its 

Banks. The Debtor and the Banks may (but are not required to), without further order of this 

Court, agree to and implement changes to the Cash Management System and procedures in the 

ordinary course of business, including, without limitation, the opening and closing of bank 

accounts, with notice to the United States Trustee and counsel to any official committee 

appointed in this case; provided however, that the Banks are not required to determine whether 

such notice has been given by the Debtor and the Banks may rely on such changes whether such 

notice has been given. 

7. In the course of providing cash management services to the Debtor, the Banks are 

authorized, without further order of this Court, to continue to deduct from the appropriate 

accounts of the Debtor, customary fees and expenses associated with the nature of the deposit 

and cash management services rendered to the Debtor. 
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8. The Banks shall implement reasonable procedures to not honor any check for 

which the Debtor has delivered a stop payment notice and identified such check on a list 

provided to the Banks of all checks for which the Debtor has represented that a stop payment 

notice has been issued, and to the extent a Bank implements such procedures and then honors a 

prepetition check or other item drawn on any account that is the subject of this Order (i) at the 

direction of the Debtor to honor such prepetition check or item, (ii) in good faith belief that the 

Court has authorized such prepetition check or item to be honored, or (iii) as a result of an 

innocent mistake made despite implementation of such procedures, the Bank shall not be deemed 

in violation of this Order or liable under the Bankruptcy Code for the failure to pay to the Debtor 

amounts payable on account of such prepetition check or item. 

9. The Debtor may (i) continue to fund its business and operations through the Bank 

Accounts, (ii) continue utilizing its Cash Management System to manage its cash, in a manner 

consistent with its prepetition practice, and (iii) continue using its existing Business Forms 

without alteration or change. 

10. The Debtor shall maintain detailed records reflecting all transfers of funds under 

the terms and conditions provided for by the existing agreements with the institutions 

participating in the Debtor's Cash Management System in connection with the ongoing 

utilization of its Cash Management System. 

11. Nothing contained herein shall prevent the Debtor from opening any new bank 

accounts or closing any existing Bank Accounts as it may deem necessary and appropriate, with 

notice to the United States Trustee and to any official committee appointed in this case, 

provided, however, that any new account shall be with a bank that (i) is insured by the Federal 

Deposit Insurance Corporation, (ii) is organized under the laws of the United States or any state 
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therein, and (iii) has or executes a standing uniform depository agreement with the Office of the 

United States Trustee for the District of Delaware. 

12. Pursuant to Local Rule 2015-2(a), the Debtor is authorized to continue to use and 

issue checks without alteration and without the designation "debtor in possession" imprinted 

upon them, provided, however, that upon exhaustion of its current check supply the Debtor shall 

designate "debtor in possession" on any new checks obtained postpetition. 

13. The Debtor is (i) authorized, on an interim basis, to deposit funds in excess of 

amounts insured by the Federal Depository Insurance Corporation as requested in the Motion, all 

in accordance with the Debtor's customary prepetition Cash Management System, in addition to 

the investments and deposits permitted by Bankruptcy Code section 345, and (ii) granted a 45- 

day extension of time to comply with the investment and deposit requirements of section 345 of 

the Bankruptcy Code, which extension is without prejudice to the Debtor's ability to seek a 

further interim or final waiver of those requirements. 

14. Within fifteen (15) days from the date of entry of this Order, the Debtor shall 

(a) contact the Banks, (b) provide the Banks with the Debtor's employer identification number, 

and (c) identify its accounts held as being held by a debtor in possession; and it is further 

15. Subject to Section 553 of the Bankruptcy Code, the Banks are prohibited from 

offsetting, netting, affecting, or otherwise impeding any funds of the Debtor deposited in the 

Bank Accounts on account of or by reason of any claim (as defined in section 101(5) of the 

Bankruptcy Code) of any such bank against the Debtor that arose before the Petition Date, absent 

further order of this Court. 
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16. Notwithstanding the relief granted in this Order, any payment made by the Debtor 

pursuant to the authority granted herein shall be subject to the orders approving entry into 

debtor-in-possession financing and authorizing the continued use of cash collateral. 

17. Notwithstanding the relief granted herein and any actions taken hereunder, 

nothing contained herein shall constitute, nor is it intended to constitute, an assumption of any 

contract under section 365 of the Bankruptcy Code or the waiver by the Debtor of any of its 

rights pursuant to any agreement, by operation of law or otherwise. 

18. Bankruptcy Rule 6003 has been satisfied or otherwise deemed waived. 

19. Notwithstanding any applicability of Bankruptcy Rule 6004(h), the terms and 

conditions of this Order shall be immediately effective and enforceable upon its entry. 

20. The Final Hearing shall be held on 	, 2018 at 	 (prevailing 

Eastern Time). Any objections or responses to entry of the proposed Final Order shall be filed 

with the Clerk of this Court on or before 4:00 p.m. on 	 , 2017, and 

served on counsel to the Debtor, the Office of the United States Trustee for the District of 

Delaware and counsel to any statutory committee(s) appointed in this case on or before 

2017 at 	 .m. (ET). 

21. This Court shall retain jurisdiction to hear and determine all matters arising from 

or related to the implementation, interpretation and/or enforcement of this Order. 

22. The Debtor is authorized to take all steps necessary or appropriate to carry out the 

terms of this Interim Order. 

Dated: 	 ,2017 

United States Bankruptcy Judge 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

Chapter 11 

Case No. 17-12913 ( 	) 

Re: Docket Nos. 	and 

In re: 

Dextera Surgical Inc.,' 

Debtor. 

FINAL ORDER AUTHORIZING (I) MAINTENANCE OF EXISTING BANK 
ACCOUNTS, (II) CONTINUED USE OF EXISTING BUSINESS FORMS, 

(III) CONTINUED USE OF CASH MANAGEMENT SYSTEM, AND (IV) AN INTERIM 
WAIVER OF SECTION 345(b) DEPOSIT AND INVESTMENT REQUIREMENTS  

Upon the motion (the "Motion")2  filed by Dextera Surgical Inc., the debtor and debtor in 

possession (the "Debtor"), in the above-captioned chapter 11 case, seeking entry of an Order 

under sections 105, 363, 1107, and 1108 of title 11 of the United States Code (the "Bankruptcy  

Code") (i) authorizing the Debtor to maintain its existing Bank Accounts, (ii) authorizing the 

Debtor to continue to use its existing Cash Management System, (iii) authorizing the Debtor to 

continue to use its existing Business Forms without reference to its debtor in possession status, 

and (iv) granting a limited interim waiver of section 345(b) deposit and investment requirements; 

and the Court finding that (a) the Court has jurisdiction over this matter pursuant to 28 U.S.C. 

§§ 157 and 1334, (b) this is a core proceeding pursuant to 28 U.S.C. § 157(b), and (c) notice of 

the Motion was sufficient under the circumstances and that no other or further notice need be 

provided; and the Court having considered the First Day Declaration; and the Court having 

determined that the legal and factual bases set forth in the Motion establish just cause for the 

relief granted herein; and the Court having determined that the relief sought in the Motion is in 

The last four digits of the Debtor's federal tax identification number are 7832. The Debtor's address is 900 

Saginaw Drive, Redwood City, CA 94063. 

2 
	

Unless otherwise noted, capitalized terms used herein shall have the meanings ascribed to them in the 

Motion. 
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the best interests of the Debtor and its estate; and after due deliberation and sufficient cause 

appearing therefor, 

IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED on a final basis, as set forth herein. 

2. The Debtor is authorized, but not directed, in the reasonable exercise of its 

business judgment, (i) to designate, maintain and continue to use, with the same account 

numbers, the Bank Accounts identified in the Motion; (ii) to use, in their present form, checks 

and other documents related to the Bank Accounts, and (iii) to treat the Bank Accounts for all 

purposes as the accounts of the Debtor as debtor in possession. 

3. The Banks are hereby authorized to continue to service and administer the Bank 

Accounts as the accounts of the Debtor as debtor in possession without interruption and in the 

usual and ordinary course of business, and to receive, process, honor and pay any and all checks 

and drafts drawn on the Bank Accounts before or after the Petition Date when presented by the 

holders or makers thereof unless the Debtor has delivered to the Bank a stop payment notice with 

respect to any one or more checks issued and provided the applicable bank with a list of all 

payments for which a stop payment notice has been given. 

4. The Banks are authorized to debit the Debtor's accounts in the ordinary course of 

business without the need for further order of this Court for: (i) all checks drawn on the Bank 

Accounts which are cashed at the Bank's counters or exchanged for cashier's checks by the 

payees thereof prior to the Petition Date; (ii) all checks or other items deposited in one or more 

of the Bank Accounts prior to the Petition Date which have been dishonored or returned unpaid 

for any reason, together with any fees and costs in connection therewith, to the same extent that 

the Debtor was responsible for such items prior to the Petition Date; and (iii) all undisputed 
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prepetition amounts outstanding as of the date hereof, if any, owed to the Banks as service 

charges and fees for the maintenance of the Cash Management System. 

5. The Banks may rely on the representations of the Debtor with respect to whether 

any check or other payment order drawn or issued by the Debtor prior to the Petition Date should 

be honored pursuant to this or any other order of this Court, and shall not have any liability to 

any party for relying on such representations by the Debtor as provided for herein. Any such 

check or payment order that is not listed as a stop payment by the Debtor shall be deemed to 

have been represented by the Debtor as appropriate to be honored. 

6. Certain existing arrangements between the Debtor and the Banks with respect to 

the Bank Accounts and with respect to the transfers to and from the Bank Accounts shall 

continue to govern the postpetition cash management relationship between the Debtor and its 

Banks. The Debtor and the Banks may (but are not required to), without further order of this 

Court, agree to and implement changes to the Cash Management System and procedures in the 

ordinary course of business, including, without limitation, the opening and closing of bank 

accounts, with notice to the United States Trustee and counsel to any official committee 

appointed in this case; provided however, that the Banks are not required to determine whether 

such notice has been given by the Debtor and the Banks may rely on such changes whether such 

notice has been given. 

7. In the course of providing cash management services to the Debtor, the Banks are 

authorized, without further order of this Court, to continue to deduct from the appropriate 

accounts of the Debtor, customary fees and expenses associated with the nature of the deposit 

and cash management services rendered to the Debtor. 
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8. The Banks shall implement reasonable procedures to not honor any check for 

which the Debtor has delivered a stop payment notice and identified such check on a list 

provided to the Banks of all checks for which the Debtor has represented that a stop payment 

notice has been issued, and to the extent a Bank implements such procedures and then honors a 

prepetition check or other item drawn on any account that is the subject of this Order (i) at the 

direction of the Debtor to honor such prepetition check or item, (ii) in good faith belief that the 

Court has authorized such prepetition check or item to be honored, or (iii) as a result of an 

innocent mistake made despite implementation of such procedures, the Bank shall not be deemed 

in violation of this Order or liable under the Bankruptcy Code for the failure to pay to the Debtor 

amounts payable on account of such prepetition check or item. 

9. The Debtor may (i) continue to fund its business and operations through the Bank 

Accounts, (ii) continue utilizing its Cash Management System to manage its cash, in a manner 

consistent with its prepetition practice, and (iii) continue using its existing Business Forms 

without alteration or change. 

10. The Debtor shall maintain detailed records reflecting all transfers of funds under 

the terms and conditions provided for by the existing agreements with the institutions 

participating in the Debtor's Cash Management System in connection with the ongoing 

utilization of its Cash Management System. 

11. Nothing contained herein shall prevent the Debtor from opening any new bank 

accounts or closing any existing Bank Accounts as it may deem necessary and appropriate, with 

notice to the United States Trustee and to any official committee appointed in this case, 

provided, however, that any new account shall be with a bank that (i) is insured by the Federal 

Deposit Insurance Corporation, (ii) is organized under the laws of the United States or any state 
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therein, and (iii) has or executes a standing uniform depository agreement with the Office of the 

United States Trustee for the District of Delaware. 

12. Pursuant to Local Rule 2015-2(a), the Debtor is authorized to continue to use and 

issue checks without alteration and without the designation "debtor in possession" imprinted 

upon them, provided, however, that upon exhaustion of its current check supply the Debtor shall 

designate "debtor in possession" on any new checks obtained postpetition. 

13. The Debtor is (i) authorized, on an interim basis, to deposit funds in excess of 

amounts insured by the Federal Depository Insurance Corporation as requested in the Motion, all 

in accordance with the Debtor's customary prepetition Cash Management System, in addition to 

the investments and deposits permitted by Bankruptcy Code section 345, and (ii) granted a 45- 

day extension of time to comply with the investment and deposit requirements of section 345 of 

the Bankruptcy Code, which extension is without prejudice to the Debtor's ability to seek a 

further interim or final waiver of those requirements. 

14. Within fifteen (15) days from the date of entry of this Order, the Debtor shall 

(a) contact the Banks, (b) provide the Banks with the Debtor's employer identification number, 

and (c) identify its accounts held as being held by a debtor in possession; and it is further 

15. Subject to Section 553 of the Bankruptcy Code, the Banks are prohibited from 

offsetting, netting, affecting, or otherwise impeding any funds of the Debtor deposited in the 

Bank Accounts on account of or by reason of any claim (as defined in section 101(5) of the 

Bankruptcy Code) of any such bank against the Debtor that arose before the Petition Date, absent 

further order of this Court. 
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16. Notwithstanding the relief granted in this Order, any payment made by the Debtor 

pursuant to the authority granted herein shall be subject to the orders approving entry into 

debtor-in-possession financing and authorizing the continued use of cash collateral. 

17. Notwithstanding the relief granted herein and any actions taken hereunder, 

nothing contained herein shall constitute, nor is it intended to constitute, an assumption of any 

contract under section 365 of the Bankruptcy Code or the waiver by the Debtor of any of its 

rights pursuant to any agreement, by operation of law or otherwise. 

18. Notwithstanding any applicability of Bankruptcy Rule 6004(h), the terms and 

conditions of this Order shall be immediately effective and enforceable upon its entry. 

19. This Court shall retain jurisdiction to hear and determine all matters arising from 

or related to the implementation, interpretation and/or enforcement of this Order. 

20. The Debtor is authorized to take all steps necessary or appropriate to carry out the 

terms of this Interim Order. 

Dated: 	 ,2017 

United States Bankruptcy Judge 
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