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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
Chapter 11
In re

Case No.: 17-12913(

)

DEXTERA SURGICAL INC.,'
Debtor.

DEBTOR'S MOTION FOR ENTRY OF INTERIM AND FINAL ORDERS
PURSUANT TO 11 U.S.C. §§ 105, 362, 364, 503 AND 507 AND FED. R. BANKR. P. 2002,
4001 AND 9014 (I) AUTHORIZING DEBTOR TO OBTAIN POSTPETITION
FINANCING (II) GRANTING LIENS AND SUPER-PRIORITY CLAIMS TO
POSTPETITION LENDER AND (III) SCHEDULING A FINAL HEARING
Dextera Surgical Inc., as debtor and debtor in possession (the "Debtor") in the abovecaptioned chapter 11 case (the "Case"), hereby moves the Court (the "Motion") for entry of an
interim order on an expedited basis (the "Interim Order") 2 substantially in the form attached
hereto as Exhibit A, and following a final hearing to be set by the Court, entry of a final order
substantially in the form attached hereto as Exhibit B (the "Final Order" and, with the Interim
Order, the "DIP Orders"), pursuant to Sections 105, 362, 364, 503 and 507 of Title 11 of the
United States Code (the "Bankruptcy Code"), Rules 2002, 4001, and 9014 of the Federal Rules of
Bankruptcy Procedure (the "Bankruptcy Rules"), and Rule 4001-2 of the Local Rules of
Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District of
Delaware (the "Local Rules"), authorizing the Debtor, among other things, to obtain senior
secured postpetition financing (the "DIP Facility") on an interim and final basis pursuant to the

The last four digits of the Debtor's federal tax identification number are 7832. The Debtor's address is 900
Saginaw Drive, Redwood City, CA 94063.
2

Capitalized terms not defined herein shall have the meanings ascribed to them in the Interim Order.
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terms and conditions of that certain Post-Petition Loan and Security Agreement, by and among
the Debtor as Borrower, and Aesculap, Inc. or its designee as lender (the "DIP Lender"),
substantially in the form attached hereto as Exhibit C (the "DIP Loan Agreement").
In support of the Motion, the Debtor relies on the Declaration of Julian Nikolchev in

Support of Dextera Surgical Inc. 's First Day Motions (the "First Day Declaration"). In further
support of the Motion, the Debtor respectfully represents as follows:
OVERVIEW
1.

By this Motion, the Debtor seeks entry of the DIP Orders:
a.

authorizing the Debtor to obtain post-petition financing in the form of a
term loan facility in accordance with the terms and conditions set forth in
the DIP Loan Agreement, and in accordance with the DIP Orders, secured
by perfected senior priority security interests in and liens on the Collateral
pursuant to §§ 364(c)(2) and 364(c)(3) of the Bankruptcy Code (subject to
the Carve-Out and the Permitted Senior Liens);

b.

authorizing the Debtor to grant superpriority administrative claim status,
pursuant to § 364(c)(1) of the Bankruptcy Code, to the DIP Lender, in
respect of all DIP Obligations (subject to the Carve-Out);

c.

waiving the Debtor's right to assert claims to surcharge against the
Collateral pursuant to § 506(c) of the Bankruptcy Code;

d.

modifying the automatic stay imposed by section 362 of the Bankruptcy
Code to the extent necessary to implement and effectuate the terms and
provisions of the DIP Orders;

e.

setting a final hearing on the Motion (the "Final Hearing") to consider
entry of the Final Order; and

f.

granting related relief.
JURISDICTION

2.

The United States Bankruptcy Court for the District of Delaware (the "Court")

has jurisdiction over these Cases and the Motion pursuant to 28 U.S.C. §§ 157 and 1334 and the

Amended Standing Order of Reference from the United States District Court for the District of
Delaware dated February 29, 2012. This is a core proceeding within the meaning of 28 U.S.C.
2
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§ 157(b)(2). Venue of these Cases and the Motion in this district is proper under 28 U.S.C.
§§ 1408 and 1409.
3.

Pursuant to Rule 9013-1(0 of the Local Rules, the Debtor consents to the entry of

a final judgment or order with respect to the Motion if it is determined that the Court, absent
consent of the parties, cannot enter final orders or judgments consistent with Article III of the
United States Constitution.
4.

The statutory and legal predicates for the relief requested herein are sections 105,

362, 364, 503 and 507 of the Bankruptcy Code, Rules 2002, 4001, and 9014 of the Bankruptcy
Rules, and Rule 4001-2 of the Local Rules.
BACKGROUND
5.

On the date hereof (the "Petition Date"), the Debtor commenced a voluntary case

under chapter 11 of the Bankruptcy Code.
6.

The Debtor is authorized to continue to operate its business and manage its

property as a debtor in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy
Code. No trustee, examiner or statutory committee has been appointed in this Case by the Office
of the United States Trustee for the District of Delaware (the "U.S. Trustee").
7.

The factual background relating to the Debtor's commencement of this Chapter

11 Case and the factual basis for the relief sought herein are set forth in the First Day
Declaration.

I.

Prepetition Secured Indebtedness
8.

On September 2, 2011, the Debtor entered into a Secured Note Purchase

Agreement (the "Note Purchase Agreement") with Century Medical, Inc. as lender or any
successor or assignee thereof in such capacity ("CMI"), a Japanese corporation that is a wholly
owned subsidiary of Itochu Corp. CMI is the Debtor's distributor in Japan of the PAS Port
3
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Proximal Anastomosis System, and has distributed it since 2004. Pursuant to the Note Purchase
Agreement, Dextera issued to CMI a Secured Promissory Note (the "Note") in the original
principal amount of $4,000,000, with interest accruing at an annual rate of 5%, payable quarterly
in arrears. Under the terms of the Note Purchase Agreement, as amended on September 14, 2017,
quarterly principal payments of $125,000, plus accrued interest, are due under the Note on
December 31, 2017, March 31, 2018, and June 30, 2018, with the remaining principal balance of
$3.5 million due on September 18, 2018. As of the Petition Date, the outstanding principal was
$3.875 million and accrued interest under the Note was approximately $33,000.
9.

To secure the Debtor's obligations under the Note Purchase Agreement and the

Note, Dextera executed a Security Agreement dated as of September 2, 2011, granting CMI a
security interest in substantially all of Dextera's personal property assets and proceeds thereof
but, with respect to intellectual property, only in such intellectual property, licenses, and
payment intangibles of Dextera related to the PAS.PortTM product (collectively, the "CMI
Collateral"). As such, CMI did not receive a security interest in Dextera's intellectual property,
including patents, related to the C-Port system, the MicroCutter, or Dextera's other products.
10.

On December 9, 2011, CMI entered into a deposit account control agreement with

Silicon Valley Bank, at which the Debtor maintains its bank accounts, and also entered into a
collateral account agreement with Oppenheimer, at which the Debtor previously maintained a
securities account.
11.

On September 25, 2017, CMI filed an UCC-1 Financing Statement ("UCC-1")

with the Secretary of State for the State of Delaware with respect to the other personal property
assets granted to CMI as collateral. CMI had not previously filed a UCC-1 Financing Statement.
As such, the UCC-1 was first filed within 90 days of the Petition Date to perfect the security

4
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interest granted in September 2011. The Debtor contends that CMI's security interest in the
Debtor's assets, other than potentially with respect to the deposit accounts at Silicon Valley Bank
and securities accounts at Oppenheimer, is subject to avoidance under the Bankruptcy Code.

II.

Events Leading Up to the DIP Facility and Negotiation of the DIP Facility
12.

As discussed in the Debtor 's Motion for Orders (A)(I) Authorizing and Approving

Bidding Procedures, and Stalking Horse Payment; (II) Authorizing and Approving the Debtor 's
Entry into the Stalking Horse APA; (III) Approving Notice Procedures; (IV) Scheduling an
Auction and Sale Hearing; and (V) Approving Procedures for Assumption and Assignment of
Executory Contracts and Unexpired Leases and Determining Cure Amounts and
(B)(I) Authorizing the Sale of Substantially All of the Debtor 's Assets Free and Clear of All
Claims, Liens, Rights, Interests, and Encumbrances; (II) Approving the Stalking Horse APA; and
(III) Authorizing the Debtor to Assume and Assign Certain Executory Contracts and Unexpired
Leases (the "Sale Motion"), the Debtor and the DIP Lender have entered into an Asset Purchase
Agreement (the "Stalking Horse APA"), dated December 11, 2017, pursuant to which the Debtor
agreed to sell substantially all of its assets to the DIP Lender, subject to receipt of higher or
otherwise better offers obtained through the bidding procedures and sale process (the "Sale
Process") set forth in the Sale Motion.
13.

In conjunction with the Debtor's prepetition marketing and sale process, the

Debtor and the DIP Lender entered into the DIP Facility, pursuant to which, among other things,
the DIP Lender has agreed to provide the Debtor with much-needed liquidity in the form of a
senior secured term loan, subject to certain Permitted Senior Liens.
14.

As set forth in the First Day Declaration, prior to executing the DIP Loan

Agreement, the Debtor made efforts to obtain proposals for debtor in possession financing from
parties other than the DIP Lender. With the assistance of the Debtor's investment banker, the
5
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Debtor's management engaged in discussions with several potential lenders seeking such debtor
in possession financing. Unfortunately, no party other than the DIP Lender was willing to
extend any debtor in possession financing to the Debtor on any terms, much less on terms more
favorable than those in the DIP Loan Agreement. The DIP Lender has agreed to provide a loan
on favorable terms, and the DIP Facility will fund the Sale Process and enable the Debtor to
maximize value for the estate at a facially reasonable cost.
15.

In connection with entry into the DIP Facility, the Debtor and the DIP Lender has

agreed upon an initial budget, which is attached hereto as Exhibit D, projecting cash flow for the
first 13 weeks of this case (as it may be updated in accordance with the DIP Loan Agreement and
DIP Orders, the "Budget"). The DIP Loan Agreement permits the Debtor to draw on the DIP
Facility to make any disbursement specifically provided for in the Budget (subject to certain
permitted variances).
III.

Need for the DIP Facility and Continued Use of Cash Collateral
16.

The Debtor has an urgent and immediate need to obtain postpetition financing.

The Debtor does not have sufficient funds on hand or generated from its business to fund
operations. Without the postpetition financing that will be provided under the DIP Loan
Agreement and the proposed DIP Orders, the Debtor would not be able to maintain operations
pending the outcome of the orderly Sale Process that will maximize value for all constituents.
17.

Without the proposed credit facility, the Debtor will not have any liquidity,

among other things, to operate its business, fund its ordinary course expenditures, including
paying its employees, or to pay the expenses necessary to administer this chapter 11 case.
Absent adequate funding, the Debtor would be required to cease operations and liquidate on a
piecemeal basis, causing irreparable harm to the Debtor and its estate.

6
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Hence, the Debtor determined, in the exercise of its sound business judgment, that

it requires financing under the terms of the DIP Loan Agreement and the use of cash collateral
on the terms set forth in the proposed DIP Orders.

CONCISE STATEMENT OF RELIEF REQUESTED
19. In accordance with Bankruptcy Rule 4001 and Local Rule 4001-2, below is a
summary of the terms of the DIP Loan Agreement and Interim Order: 3
(a)

Borrower:

Dextera Surgical Inc.
DIP Loan Agreement, preamble

(b)

DIP Lender:

Aesculap, Inc. or its designee
DIP Loan Agreement, preamble

(c)

Use of Proceeds
and Permitted
Variance:

Upon entry of the Interim Order, and subject to the Budget, the
proceeds of the DIP Loan Facility shall be used to finance: (i) the
payment of fees, expenses and costs incurred in connection with
the Debtor's chapter 11 case, and (ii) working capital, capital
expenditures, and other general corporate purposes of the Debtor;
provided that the Debtor may incur a 20% cumulative variance for
each line item in the Budget.
DIP Loan Agreement, § 3.6.

(d)

Type and Amount
of DIP Facility:

The DIP Loan Facility shall consist of a senior secured
superpriority multi-draw term loan credit facility of up to
$1,500,000.
DIP Loan Agreement, § 2.1

3

This summary is intended solely for informational purposes and is qualified in its entirety by the DIP Loan
Agreement and the Interim Order. In the event there is any conflict between this Motion and the DIP
Orders, the DIP Orders will control in all respects. Capitalized terms used in the following chart but not
defined therein have the meanings set forth in the DIP Loan Agreement and the Interim Order, as
applicable.

7
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Unless extended by the DIP Lender in writing, borrowings shall be
repaid in full, and the commitment under the DIP Facility shall
terminate (the "Termination Date"), on the earlier of: earliest of (i)
May 15, 2018, (ii) Closing under the Stalking Horse APA, (iii)
termination of the Stalking Horse APA, other than as a result of
the acceptance by the Borrower of a Competing Bid (as defined in
the Stalking Horse APA), (iv) sale of any material amount of the
Purchased Assets to a buyer other than the DIP Lender, and (v) the
occurrence of an Event of Default.
DIP Loan Agreement, § 1.1, 2.1, 2.2, 2.8

(f)

DIP Liens &
Collateral:

Subject to the Carve Out, the DIP Agent will be granted valid,
enforceable, non-avoidable, and fully perfected security interests in
and liens (collectively, the "DIP Liens") upon all Collateral
(defined below), which shall (a) constitute first-priority security
interests in and liens upon all Collateral that was not subject to any
valid, enforceable and non-avoidable lien in existence on the
Petition Date, which lien was either properly perfected as of the
Petition Date or, subsequently perfected pursuant to Section 546(b)
of the Bankruptcy Code, or granted as an adequate protection or
replacement lien to CMI pursuant to a cash collateral order which
lien is limited in amount to the lesser of (i) diminution in value of
CMI's collateral as of the Petition Date, if any, and (ii) the
amounts owed to CMI pursuant to that certain Secured Note
Purchase Agreement dated September 2, 2011 in the maximum
aggregate amount of Four Million Dollars ($4,000,000)
(collectively, the "Permitted Senior Liens"), and (b) a next
available priority lien on all Collateral that was subject to a
Permitted Senior Lien on the Petition Date.

DIP Orders, 11 12.
"Collateral" includes the following:
(i) A first priority security interest in all of the
Debtor's assets not subject to Permitted Senior Liens,
including all such presently owned or hereafter
acquired Accounts, Chattel Paper, Commercial Tort
Claims, Deposit Accounts, Documents, Equipment,
Fixtures, General Intangibles, all Intellectual Property
Collateral, Goods, Inventory, Instruments, Investment
Property, Letter of Credit Rights, Payment Intangible,
Supporting Obligations, insurance policies, all books
and records (including customer lists, files,
correspondence, tapes, computer programs, print-outs
and computer records) pertaining to the foregoing, and
8
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all Products and Proceeds (including cash collateral, as
defined in Section 363 of the Bankruptcy Code and all
accessions to, substitutions for, and all replacements,
products, and cash and non-cash proceeds of the
foregoing, including proceeds of and unearned
premiums with respect to insurance policies, and
claims against any Person for loss, damage or
destruction of any Collateral) but excluding all causes
of action under Sections 544, 545, 547, 548 or, 549, or
550 of the Bankruptcy Code and the proceeds thereof,
and (ii) a security interest in all assets of the Borrower
subject to Permitted Senior Liens, junior only to such
Permitted Senior Liens.

DIP Loan Agreement, § 2.11
(g)

Interest Rate:

9.25% (annualized) (the "Contract Rate"),
Default interest: Contract Rate + 5% (annualized).
DIP Loan Agreement, § 2.2

(h)

Fees:

Facility fee: 1%, payable on the Termination Date.
DIP Loan Agreement, § 2.15

(i)

Superpriority
Claim:

All DIP Obligations shall be an allowed superpriority
administrative expense claim with priority under sections
364(c)(1), 503(b) and 507(b) of the Bankruptcy Code and
otherwise over all administrative expense claims and unsecured
claims against the Debtor and its estate other than any
superpriority claim that may be granted by the Court to CMI
pursuant to a cash collateral order which claim is limited in
amount to the lesser of (i) diminution in value of CMI's collateral
as of the Petition Date, if any, and (ii) the amounts owed to CMI
pursuant to that certain Secured Note Purchase Agreement dated
September 2, 2011 in the maximum aggregate amount of Four
Million Dollars ($4,000,000).
DIP Orders, Il 11.

9
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No proceeds of the DIP Loans or Collateral, and no portion of the
Carve Out, may be used, directly or indirectly by the Debtor, or
any other person or entity, to fund (a) any investigation of or
challenge to, the (i) enforceability of any amounts due under the
DIP Loans or the Loan Documents or on account of the DIP
Superpriority Claims, or (ii) the validity, perfection, priority or
extent of the DIP Liens, (b) any investigation or prosecution of
any claims, defenses, or causes of action (including, without
limitation, any claims or causes of action under chapter 5 of the
Bankruptcy Code) against the DIP Lender or its agents, affiliates,
representatives, attorneys, or advisors, (c) any effort to prevent,
hinder or otherwise delay the DIP Lender's assertion, enforcement,
or realization against or upon the Collateral, in accordance with
the DIP Orders and the Loan Documents, (d) any effort to seek to
modify any of the rights granted to the DIP Lender hereunder or
under the Loan Documents, or (e) any effort to take any other
action prohibited by the Loan Agreement.
DIP Orders, 4R 20.

(k)

Carve-Out:

"Carve Out" shall mean the following:
(a) all unpaid fees required to be paid to the Clerk of the
Bankruptcy Court and to the Office of the United States Trustee
under section 1930(a) of title 28 of the United States Code, (b)
after the occurrence and during the continuance of an Event of
Default (as defined in the Loan Agreement) and following delivery
by the DIP Lender to the professionals retained by the Debtor and
the Official Committee of Unsecured Creditors (the "Committee"),
if one is appointed (the "Case Professionals"), of a written notice
(the "Carve Out Trigger Notice") advising that such Event of
Default has occurred and that the DIP Lender is triggering the
provisions of this paragraph, all allowed and unpaid professional
fees and disbursements incurred by the Case Professionals on and
after delivery of the Carve Out Trigger Notice, that remain unpaid
subsequent to the payment of such fees and expenses from
available funds remaining in the Debtor's estate, in an aggregate
amount not exceeding Two Hundred Fifty Thousand Dollars
($250,000) in addition to such prepetition retainers or deposits
held by a Case Professional, and (c) all allowed and unpaid
professional fees and disbursements (regardless of when such fees
and disbursements become allowed by order of the Court) incurred
or accrued by the Case Professionals at any time prior to the
delivery of a Carve Out Trigger Notice, in an aggregate amount
not exceeding the budgeted amounts for such unpaid professional
fees and disbursements as reflected in the Budget or secured by
prepetition retainers or deposits held by such Case Professionals,
10

24147278.1 12/11/2017

Case 17-12913

Doc 10

Filed 12/12/17

Page 11 of 20

in each of the foregoing clauses (b) and (c), to the extent allowed
by the Court, including pursuant to any interim compensation
procedures order.
DIP Orders,

(1)

Perfection Other
Than Under State
Law:

The liens granted pursuant to the DIP Loan Agreement are
automatically perfected upon entry of the Interim Order.
DIP Orders,

(m)

Waivers:

IT 19.

IT 5.

No costs or expenses of administration which have been or
may be incurred in the Case shall be recovered from the DIP
Lender or, except to the extent of the Carve Out, be charged
against the Collateral pursuant to Sections 105 or 506(c) of
the Bankruptcy Code or otherwise. The DIP Lender shall not
be subject to the equitable doctrine of "marshaling" or any
similar doctrine with respect to the Collateral. The DIP Liens
shall not be subject to Sections 510, 549, 550, or 551 of the
Bankruptcy Code.
DIP Orders, 1122.

(n)

Indemnity

The Debtor agreed to indemnify the DIP Lender for losses relating
to or resulting from the DIP Loan Agreement.
DIP Loan Agreement, § 8.9.

(o)

Events of Default:

(a) Default under the Stalking Horse APA; (b) the occurrence of
a Material Adverse Effect, as defined in the Stalking Horse APA;
(c) usual and customary in transactions of this type, including,
among other things, conversion of a Debtor's chapter 11 case to
a case under Chapter 7, appointment of a trustee, examiner with
expanded powers or similar insolvency official or administrator,
modification or reversal of any interim or final orders with
respect to the DIP Loan Facility without the consent of the DIP
Lender, failure for the Debtor to obtain entry of a Final Order by
January 11, 2018, and certain other events.
DIP Loan Agreement, § 7.

11
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Upon the occurrence of an Event of Default under the Loan
Agreement and following five (5) days written notice to counsel
to the Debtor, counsel to any official committees, if any, the
United States Trustee, and counsel to CMI (collectively, the
"Notice Parties"), the automatic stay of Section 362 of the
Bankruptcy Code shall be deemed automatically vacated and the
DIP Lender shall be immediately permitted to, among other
things, pursue any and all of its remedies against the Debtor and
the Collateral provided, however, the automatic stay shall be
deemed vacated immediately upon entry of this Interim DIP
Order to the extent necessary to allow the DIP Lender to enforce
its entitlement to payment in full of all Obligations from the
proceeds of sale of any Collateral. Following the service of a
stay termination notice by the DIP Lender to the Notice Parties,
the Notice Parties shall be entitled to an emergency hearing
before this Court, provided, however, if the Court does not, prior
to the date which is five (5) days after the date of service of such
notice, enter an Order extending the automatic stay (based upon
a finding that an Event of Default has not occurred and is not
continuing and/or that any required notice has not been
provided), the automatic stay shall terminate as provided above
notwithstanding the filing or pendency of any request for such
emergency hearing.
In any hearing regarding any exercise of rights or remedies, the
only issue that may be raised by any party in opposition thereto
shall be whether, in fact, an Event of Default has occurred and is
continuing and/or whether any required notice has been
provided, and the Debtor hereby waives its right to seek relief,
including without limitation, under Section 105 of the
Bankruptcy Code, to the extent such relief would in any way
impair or restrict the rights and remedies of the DIP Lender, as
set forth in this Interim DIP Order or the other Loan Documents,
other than to contest whether an Event of Default has occurred
or is continuing and/or whether any required notice has been
provided.
DIP Orders, If 26, 28.

(q)

No Priming /
Proceeds of
Subsequent
Financings

Absent indefeasible payment in full in cash of all Obligations of
the Debtor and termination of the Loan Agreement, the Debtor
shall not (a) grant or impose any liens on the Collateral or (b)
prime or seek to prime the DIP Liens, except with respect to
Permitted Senior Liens to the extent provided in the Interim Order.
DIP Loan Agreement, § 17.
12
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REQUIRED DISCLOSURES
20.

The required disclosures under Local Rule 4001-2(a)(i) are limited to seeking

approval of (i) the waiver of whatever rights the estate may have under 11 U.S.C. 506(a)
(disclosure required under Bankr. L.R. 4001-2(a)(i)(C); and (ii) the waivers of the "equities of
the case" exception under section 552(b) of the Bankruptcy Code (disclosure required under
Bankr. L.R. 4001-2(a)(i)(H)).
21.

These terms are justified because the Debtor is in immediate and critical need of

the DIP Facility. The Debtor was unable to obtain financing on an unsecured basis, an
administrative expense basis, or on terms more favorable to the DIP Facility, which is being
provided on a partially junior basis on favorable terms to the Debtor. The DIP Financing
represents the only proposal that would provide the critical liquidity to the Debtor. The facility
was the product of extensive negotiations with the DIP Lender on the terms set forth in the DIP
Loan Agreement and the proposed DIP Orders. Without this financing, the Debtor would not be
able to conduct the Sale Process and continue to operate as a going concern, which would doom
the Debtor's efforts to maximize value in this Case.
BASIS FOR RELIEF
I.

The Debtor Should Be Permitted to Obtain Postpetition Financing Pursuant to
Section 364(c) of the Bankruptcy Code.
22.

Section 364(c) of the Bankruptcy Code requires a finding, made after notice and a

hearing, that the debtors seeking postpetition financing on a secured basis cannot "obtain
unsecured credit allowable under section 503(b)(1) of [the Bankruptcy Code] as an
administrative expense .

." 11 U.S.C. § 364(c).

13
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In evaluating proposed postpetition financing under section 364(c) of the

Bankruptcy Code, courts perform a qualitative analysis and generally consider similar factors,
including whether:
a.

unencumbered credit or alternative financing without superpriority status
is available to the debtor;

b.

the credit transactions are necessary to preserve assets of the estate;

c.

the terms of the credit agreement are fair, reasonable, and adequate;

d.

the proposed financing agreement was negotiated in good faith and at
arm's-length and entry thereto is an exercise of sound and reasonable
business judgment and in the best interest of the debtor's estate and its
creditors; and

e.

the proposed financing agreement adequately protects prepetition secured
creditors.

See, e.g., In re Los Angeles Dodgers LLC, 457 B.R. 308, 312 (Bankr. D. Del. 2011) (applying the
first three factors); In re Aqua Assoc., 123 B.R. 192, 195-96 (Bankr. E.D. Pa. 1991) (applying the
first three factors in making a determination under section 364(c)); In re Crouse Group, Inc., 71
B.R. 544, 546 (Bankr. E.D. Pa. 1987) (same); Bland v. Farmworker Creditors, 308 B.R. 109,
113-14 (S.D. Ga. 2003) (applying all factors in making a determination under section 364(d)).
24.

For the reasons discussed below, the Debtor satisfies the standards required to

obtain postpetition financing under section 364(c) of the Bankruptcy Code.
The Debtor Was Unable to Obtain Financing on More Favorable Terms.
25. Whether a debtor was unable to obtain unsecured credit is determined by
application of a good faith effort standard, and a debtor must make a good faith effort to
demonstrate that credit was not available without granting a security interest. See In re YL West
87th Holdings I LLC, 423 B.R. 421, 441 (Bankr. S.D.N.Y. 2010) ("Courts have generally
deferred to a debtor's business judgment in granting section 364 financing."); In re Gen. Growth
14
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Props., Inc., 412 B.R. 122, 125 (Bankr. S.D.N.Y. 2009). The required showing under section
364 of the Bankruptcy Code that unsecured credit was not available is not rigorous.

See, e.g.,

Bray v. Shenandoah Fed. Say. & Loan Ass'n (In re Snowshoe Co.), 789 F.2d 1085, 1088 (4th
Cir. 1986) (stating that section 364(d) of the Bankruptcy Code imposes no duty to seek credit
from every possible lender, particularly when "time is of the essence in an effort to preserve a
vulnerable seasonal enterprise").
26.

Here, as set forth above and in the First Day Declaration, the Debtor has been

unable to procure sufficient financing on an unsecured or administrative expense basis, or obtain
postpetition financing or other financial accommodations from any alternative prospective lender
or group of lenders, much less on more favorable terms and conditions than those for which
approval is sought herein. The DIP Lender was willing to provide postpetition financing in
furtherance of the Sale Process and to preserve the Debtor's value until a sale can be
consummated.
27.

The Debtor respectfully submits that its efforts to obtain postpetition financing

therefore satisfy the standards required under section 364(c) of the Bankruptcy Code.

See, e.g.,

In re Simasko Production Co., 47 B.R. 444, 448-49 (Bankr. D. Colo. 1985) (authorizing interim
financing stipulation where debtor's best business judgment indicated financing was necessary
and reasonable for benefit of estates); In re Ames Dept. Stores, 115 BR. 34, 38 (Bankr. S.D.N.Y.
1990) (with respect to postpetition credit, courts "permit debtors in possession to exercise their
basic business judgment consistent with their fiduciary duties"); In re Sky Valley, Inc., 100 B.R.
107, 113 (Bankr. N.D. Ga. 1988) (where few lenders can or will extend the necessary credit to a
debtor, "it would be unrealistic and unnecessary to require [the debtor] to conduct such an
exhaustive search for financing").

15
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The Proposed Financing Is Necessary to Preserve the Assets of the Debtor's Estate.
28.

As described above, the Debtor intends to operate its business in the ordinary

course while it runs a value-maximizing sale process. The Debtor requires the proposed
financing and the use of cash collateral to provide the necessary capital with which to operate its
business, including funding the Debtor's obligations to employees, and to preserve its business
for the benefit of its estate and creditors pending the outcome of the Debtor's sale process.
29.

Cash is necessary for working capital, operating costs and expenses incurred

during this Case, including funding payroll. The Debtor does not have sufficient sources of
working capital, financing or cash collateral to carry on the operation of its business through the
sale process without additional financing. The Debtor's ability to maintain its business pending
the outcome of the sale process is dependent on its ability to continue to operate, and the Debtor
cannot operate unless it can fund payments for postpetition rent, payroll, goods, services and
other operating expenses. The DIP Facility is thus essential to the Debtor's continued
operational viability and will provide the Debtor with the opportunity to preserve its business for
purposes of the ongoing sale process.
30.

As a debtor in possession, the Debtor has a fiduciary duty to protect and

maximize its estate's assets. See Burtch v. Ganz (In re Mushroom Transp, Co.), 382 F.3d 325,
339 (3d Cir. 2004). As noted above, the Debtor requires postpetition financing and the use of
cash collateral under the terms of the DIP Loan Agreement and proposed DIP Orders to continue
its operations pending the outcome of an orderly sale process.

IV.

The Terms of the Proposed Financing Are Fair, Reasonable, and Appropriate.
31.

In considering whether the terms of postpetition financing are fair and reasonable,

courts consider the terms in light of the relative circumstances and disparate bargaining power of
both the debtor and the potential lender. In re Farmland Indus., Inc., 294 RR. 855, 886 (Bankr.
16
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W.D. Mo. 2003); see also Unsecured Creditors' Comm. Mobil Oil Corp. v. First Nat'l Bank &
Trust Co. (In re Ellingsen MacLean Oil Co.), 65 B.R. 358, 365 n.7 (W.D. Mich. 1986) (a debtor
may have to enter into hard bargains to acquire funds).
32.

The terms of the DIP Loan Agreement and the proposed DIP Orders were highly

negotiated between the Debtor and the DIP Lender (including their respective counsel and other
advisors), resulting in agreements designed to permit the Debtor to obtain the needed liquidity to
maximize the value of its assets through an orderly sale process. The terms are fair, reasonable
and appropriate under the circumstances, and should be approved.
V.

Entry Into the Proposed Financing Reflects the Debtor's Sound Business Judgment.
33.

A debtor's decision to enter into a postpetition lending facility under section 364

of the Bankruptcy Code is governed by the business judgment standard.

See, e.g., Trans World

Airlines, Inc. v. Travelers Int'l AG (In re Trans World Airlines, Inc.), 163 B.R. 964, 974 (Bankr.
D. Del. 1994) (approving postpetition credit facility because such facility "reflect[ed] sound and
prudent business judgment"); In re Ames Dep't Stores, Inc., 115 B.R. at 38 ("cases consistently
reflect that the court's discretion under section 364 is to be utilized on grounds that permit
reasonable business judgment to be exercised so long as the financing agreement does not
contain terms that leverage the bankruptcy process and powers or its purpose is not so much to
benefit the estate as it is to benefit a party-in-interest"). One court has noted that "[m]ore
exacting scrutiny [of the debtors' business decisions] would slow the administration of the
debtor's estate and increase its cost, interfere with the Bankruptcy Code's provision for private
control of administration of the estate, and threaten the court's ability to control a case
impartially." Richmond Leasing Co. v. Capital Bank, NA., 762 F.2d 1303, 1311 (5th Cir. 1985).
34.

Here, the Debtor's sound business judgment clearly supports entry into the DIP

Loan Agreement to gain access to needed funding and maximize value for all constituents.
17
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The DIP Lender Is Extending Credit in Good Faith.
35.

Section 364(e) of the Bankruptcy Code provides that:
The reversal or modification on appeal of an authorization under
this section to obtain credit or incur debt, or of a grant under this
section of a priority or a lien, does not affect the validity of any
debt so incurred, or any priority or lien so granted, to an entity that
extended such credit in good faith, whether or not such entity knew
of the pendency of the appeal, unless such authorization and the
incurring of such debt, or the granting of such priority or lien, were
stayed pending appeal.

11 U.S.C. § 364(e).
36.

As set forth in the First Day Declaration, the Debtor and the DIP Lender

negotiated the DIP Loan Agreement and the Interim Order at arm's length and good faith.
Accordingly, the DIP Orders should provide that the DIP Lender is entitled to all of the
protections set forth in section 364(e) of the Bankruptcy Code.

INTERIM ORDER AND FINAL HEARING
37.

Pursuant to Bankruptcy Rules 4001(b)(2) and 4001(c)(2), the Debtor requests that

the Court set a date for the Final Hearing that is as soon as practicable, and fix the time and date
prior to the final hearing for parties to file objections to the Motion.
38.

The urgent need to preserve the Debtor's business, and thereby avoid immediate

and irreparable harm to the Debtor's estate, makes it imperative that the Debtor be authorized to
obtain postpetition financing as soon as possible, pending the Final Hearing. Without the ability
to obtain access to such funding, the Debtor would be unable to meet its postpetition obligations
while conducting the Sale Process, thus causing irreparable harm to the value of the Debtor's
estate and ending the Debtor's efforts to maintain operations through an orderly sale process.
39.

Accordingly, the Debtor respectfully requests that, pending the hearing on the

Final Order, the Interim Order be approved in all respects and that the terms and provisions of
18
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the Interim Order be implemented and be deemed binding and that, after the Final Hearing, the
Final Order be approved in all respects and the terms and provisions of the Final Order be
implemented and be deemed binding.

IMMEDIATE RELIEF IS NECESSARY
40.

Bankruptcy Rule 6003 provides that the relief requested in this Motion may be

granted if the "relief is necessary to avoid immediate and irreparable harm." Fed. R. Bankr. P.
6003. The Debtor submits that for the reasons already set forth herein, the relief requested in this
Motion is necessary to avoid immediate and irreparable harm to the Debtor.

WAIVER OF ANY APPLICABLE STAY
41.

The Debtor also requests that the Court waive any applicable stay of the DIP

Orders, including any stay that may be imposed by Bankruptcy Rule 4001(a)(3) and Bankruptcy
Rule 6004(h). As described above, the relief that the Debtor seeks in this Motion is necessary
for the Debtor to operate its business without interruption and to preserve value for its estate. The
exigent nature of the relief sought herein justifies immediate relief. 4

NOTICE
42.

Notice of this Motion has been or will be given to (i) the U.S. Trustee, (ii) counsel

the DIP Lender, (iii) counsel to CMI, (iv) any other party, if any, known to the Debtor to assert a
lien against the Debtor's assets, (v) the Debtor's 20 largest unsecured creditors, (vi) counsel for
the DIP Lender, and (vii) all parties who, as of the filing of this Motion, have filed a notice of
appearance and request for service of papers pursuant to Bankruptcy Rule 2002. As the Motion
is seeking "first day" relief, within two business days of the hearing on the Motion, the Debtor

4

The Debtor also seeks a waiver of the notice requirements of Bankruptcy Rule 6004(a), to the extent
applicable.
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will serve copies of the Motion and any order entered respecting the Motion as required by Local
Rule 9013-1(m). The Debtor submits that, in light of the nature of the relief requested, no other
or further notice need be given.

NO PRIOR REQUEST
43.

No prior request for the relief sought in this Motion has been made to this or any

other court.

CONCLUSION
WHEREFORE, based upon the foregoing, the Debtor requests entry of the DIP Orders
granting the relief requested herein and such other relief the Court deems just and proper.

Dated: December 11,2017
Mark Minuti (DE Bar No. 2659)
Teresa K. D. Currier (DE Bar No. 3080)
Monique B. DiSabatino (DE Bar No. 6027)
SAUL EWING ARNSTEIN & LEHR LLP
1201 N. Market Street, Suite 2300
P.O. Box 1266
Wilmington, DE 19899
Telephone: (302) 421-6840
Facsimile: (302) 421-5873
mark.minuti@saul.com
teresa.currier@saul.com
monique.disabatino@saul.com
Proposed Counsel for Debtor and
Debtor-in-Possession
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
Chapter 11

In re:
Dextera Surgical Inc.,'
Debtor.

Case No. 17-12913 (

)

Re: Docket No.

INTERIM ORDER PURSUANT TO 11 U.S.C. §§ 105, 362, 364, 503 AND 507 (I)
AUTHORIZING DEBTOR TO OBTAIN POSTPETITION FINANCING, (II)
GRANTING LIENS AND SUPERPRIORITY CLAIMS TO POSTPETITION LENDER,
AND (III) SCHEDULING FINAL HEARING
Upon the motion (the "Motion") of Dextera Surgical Inc. (the "Debtor") in the abovecaptioned case (the "Case"), pursuant to Sections 105, 362, 364, 503 and 507 of Title 11 of the
United States Code (the "Bankruptcy Code"), Rules 2002, 4001, and 9014 of the Federal Rules
of Bankruptcy Procedure (the "Bankruptcy Rules"), and Rule 4001-2 of the Local Rules of
Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District of
Delaware (the "Local Rules"), seeking, among other things:
(a)

entry of an interim order (the "Interim DIP Order") and a final order (the "Final

DIP Order") authorizing the Debtor to obtain post-petition financing (the "DIP Loans")
consisting of a term loan, multi-draw financing facility in an aggregate principal amount not to
exceed One Million Five Hundred Thousand Dollars ($1,500,000) (the "DIP Facility") from
Aesculap, Inc. or its designee (the "DIP Lender") pursuant to that certain Post-Petition Loan and
Security Agreement, dated as of December , 2017, attached hereto as Exhibit 1, (as
amended, modified, restated, or supplemented in accordance with the terms thereof or hereof, the

The last four digits of the Debtor's federal tax identification number are 7832. The Debtor's address is 900
Saginaw Drive, Redwood City, CA 94063.
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"Loan Agreement") 2 and all instruments, financing statements and documents as may be
executed and delivered in connection with or relating to the DIP Facility, this Interim DIP Order
and the Final DIP Order (subject to entry) and any certificate or other document made or
delivered pursuant hereto or thereto (collectively with the Loan Agreement, the "Loan
Documents"), and perform all such other and further acts as may be required in connection with
the Loan Documents;
(b)

scheduling a final hearing (the "Final Hearing") to consider entry of the Final DIP

Order, and in connection therewith, approving the manner of notice of the Final Hearing; and
(c)

granting the Debtor such other and further relief as is just and proper;

And the Court having considered the Motion, the exhibits attached thereto, the
Declaration of Julian Nikolchev in Support of Dextera Surgical Inc.'s First Day Motions (the
"First Day Declaration"); and a hearing to consider entry of this Interim DIP Order having been
held before the Court on December , 2017 (the "Interim Hearing"); and upon all of the
pleadings filed with the Court, all evidence presented in support of this Interim DIP Order, the
arguments of counsel stated on the record of the Interim Hearing, and all of the proceedings held
before the Court; and after due deliberation and consideration, and good and sufficient cause
appearing therefor:

2

All capitalized terms used but not defined herein shall have the meanings stated in the Loan Agreement.
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IT IS HEREBY FOUND AND DETERMINED THAT:
A.

The findings and conclusions set forth herein constitute the Court's findings of

fact and conclusions of law pursuant to Bankruptcy Rule 7052, made applicable to this
proceeding pursuant to Bankruptcy Rule 9014. To the extent any findings of fact herein
constitute conclusions of law, they are adopted as such. To the extent any conclusions of law
herein constitute findings of fact, they are adopted as such.
B.

The Court has jurisdiction over the Motion and the transactions contemplated by

the Loan Documents pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order
of Reference from the United States District Court for the District of Delaware, dated February
29, 2012, and this matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A) and (M).
Venue in this district is proper under 28 U.S.C. §§ 1408 and 1409.
C.

The statutory bases for the relief requested in the Motion are Sections 105, 364,

503 and 507 of the Bankruptcy Code.
D.

Good and sufficient notice of the Interim Hearing, the Motion and the relief

sought therein has been given under the circumstances, and no other or further notice is required
except as set forth herein with respect to the hearing to be conducted to approve the DIP Facility
and the use by the Debtor of cash collateral on a final basis (the "Final Hearing"). A reasonable
opportunity to object or be heard regarding the relief provided herein has been afforded to parties
in interest.
E.

The Debtor remains in possession of its assets and is authorized to operate its

business pursuant to Sections 1107 and 1108 of the Bankruptcy Code.

3
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The use of cash that is property of the Debtor would be insufficient, alone, to

meet the Debtor's immediate post-petition liquidity needs. As a result, an immediate and critical
need exists for the Debtor to obtain post-petition financing to continue the operation of its
business.
G.

The Debtor is unable to obtain sufficient post-petition financing to continue

operation of its business (i) in the forms of (1) unsecured debt incurred in the ordinary course of
business allowable as an administrative expense under Section 503(b)(1) of the Bankruptcy
Code, (2) unsecured debt incurred outside the ordinary course of business allowable as an
administrative expense under Section 503(b)(1) of the Bankruptcy Code, or (ii) on terms more
favorable than those embodied in the Loan Agreement and the other Loan Documents. The DIP
Lender is prepared to enter into the DIP Loans solely on the terms set forth in the Loan
Agreement and the other Loan Documents.
H.

The terms of the DIP Loans are fair, just, and reasonable under the circumstances,

reflect the Debtor's exercise of its prudent business judgment consistent with its fiduciary duties,
and are supported by reasonably equivalent value and fair consideration.
I.

The terms of the DIP Loans have been negotiated in good faith and at arm's

length by and between the Debtor and the DIP Lender.
J.

Any credit extended or other indebtedness or liabilities arising under, in respect

of, or in connection with the this Interim DIP Order, or any Loan Document, shall be deemed to
have been extended in "good faith" by the DIP Lender as that term is used in Section 364(e) of
the Bankruptcy Code, and in express reliance upon the protections afforded by Section 364(e) of
the Bankruptcy Code.

4
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The relief requested in the Motion is necessary, essential, and appropriate for the

management and preservation of the Debtor's assets and property and is in the best interests of
the Debtor, its estate and creditors.
L.

Absent the relief granted herein, the Debtor's estate will be immediately and

irreparably harmed.
M.

Good, adequate, and sufficient cause has been shown to justify the relief granted

herein and the immediate entry and effectiveness of this Interim DIP Order.
IT IS THEREFORE ORDERED, ADJUDGED AND DECREED THAT:
1.

The Motion is GRANTED to the extent set forth herein.

2.

The Loan Agreement and the other Loan Documents are approved, and the

Debtor is hereby authorized to execute and enter into, deliver, and perform all obligations
thereunder.
3.

The Debtor is hereby authorized to borrow up to Seven Hundred Fifty Thousand

Dollars ($750,000) of the total available under the DIP Facility, to be used solely as expressly
provided in the Loan Agreement and the other Loan Documents, pursuant to the approved
budget (the "Budget") attached hereto as Exhibit 2, subject to any permitted variance and as
updated pursuant to Section 5.1 of the Loan Agreement.
4.

In furtherance of the foregoing and without further approval of this Court, the

Debtor is hereby authorized to perform all acts, to make, execute and deliver all instruments and
documents, and to pay all related fees, that may be required or necessary for the Debtor's
performance of its obligations under the DIP Loans, including, without limitation, payment of
the portion of the Facility Fee due upon entry of this Interim DIP Order.

5
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All of the DIP Liens (defined below) shall be effective and perfected as of the

date of entry of this Interim DIP Order without the necessity of the execution, recording, or filing
of security agreements, pledge agreements, financing statements, or other agreements or
instruments.
6.

The Loan Agreement and the "Obligations" (as defined in the Loan Agreement)

constitute valid, binding, and non-avoidable obligations of the Debtor enforceable against the
Debtor and its successors and assigns in accordance with the terms of this Interim DIP Order and
the Loan Documents, and shall survive the dismissal of this Case or the conversion of this Case
to a case under another chapter of the Bankruptcy Code.
7.

No obligation, payment, transfer, or grant of security under this Interim DIP

Order or the Loan Documents shall be stayed, restrained, voidable, avoidable, or recoverable
under the Bankruptcy Code or under any applicable law, or subject to any avoidance, reduction,
setoff, recoupment, offset, recharacterization, subordination (whether equitable, contractual, or
otherwise), counterclaims, cross-claims, defenses, disallowance, impairment, or any other
challenges under the Bankruptcy Code or any other applicable foreign or domestic law or
regulation by any person or entity.
8.

The DIP Loans shall (a) be evidenced by the books and records of the DIP Lender

and, although not required, upon the request of the DIP Lender, a note executed and delivered to
the DIP Lender by the Debtor in accordance with the terms of the Loan Documents, (b) bear
interest and incur fees at the rates set forth in the Loan Agreement, (c) be secured in the manner
specified below and under the applicable Loan Documents, (d) be payable in accordance with the
applicable Loan Documents, and (e) otherwise be governed by the terms set forth in this Interim
DIP Order and the Loan Documents.

6
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The automatic stay provisions of Section 362 of the Bankruptcy Code and any

other restriction imposed by an order of the Court or applicable law are hereby modified and
vacated without further notice, application, or order of the Court to the extent necessary to permit
the DIP Lender to perform any act authorized or permitted under or by virtue of this Interim DIP
Order or any of the other Loan Documents, including, without limitation, (a) to implement the
DIP Facility to the extent authorized by this Interim DIP Order and pursuant to the terms of the
Loan Documents, (b) to take any act to create, validate, evidence, attach, or perfect any lien,
security interest, right, or claim in the "Collateral" (as defined in the Loan Agreement"), and
(c) to assess, charge, collect, advance, deduct, and receive payments with respect to the
Obligations, including, without limitation, all principal, interest, fees, costs, and expenses
permitted under the Loan Documents, and to apply such payments to the Obligations pursuant to
the Loan Documents.
10.

The DIP Lender shall have no obligation to make any DIP Loans or any other

financial accommodation under the respective Loan Documents unless the conditions precedent
to make such extensions of credit under the respective Loan Documents have been satisfied in
full or waived in accordance with such Loan Documents.
11.

Pursuant to Section 364(c)(1) of the Bankruptcy Code, the Obligations constitute

(without the need to file a proof of claim) superpriority claims (the "DIP Superpriority Claims")
against the Debtor, with priority over any and all administrative expenses of the Debtor, whether
now existing or hereafter arising or incurred, of the kind specified in Sections 503(b) and 507(b)
of the Bankruptcy Code, other than any superpriority claim that may be granted by the Court to
Century Medical, Inc. pursuant to a cash collateral order which claim is limited in amount to the
lesser of (i) diminution in value of Century Medical Inc.'s collateral as of the Petition Date, if

7
24147386.1 12/11/2017

Case 17-12913

Doc 10-1

Filed 12/12/17

Page 9 of 21

any, and (ii) the amounts owed to Century Medical Inc. pursuant to that certain Secured Note
Purchase Agreement dated September 2, 2011 in the maximum aggregate amount of Four
Million Dollars ($4,000,000).
12.

As security for the full and timely payment of the Obligations, the DIP Lender is

hereby granted, pursuant to Sections 364(c)(2) and 364(c)(3) of the Bankruptcy Code, valid,
enforceable, non-avoidable, and fully perfected security interests in and liens (collectively, the
"DIP Liens") upon all Collateral (as defined in the Loan Agreement), which shall constitute
(a) first-priority security interests in and liens upon all Collateral that was not subject to any
valid, enforceable and non-avoidable lien in existence on the date of filing of the Debtor's
bankruptcy petition commencing this Case (the "Petition Date"), which lien was either properly
perfected as of the Petition Date, subsequently perfected pursuant to Section 546(b) of the
Bankruptcy Code, or granted as an adequate protection or replacement lien to Century Medical
Inc. pursuant to a cash collateral order which lien is limited in amount secured to the lesser of
(i) diminution in value of Century Medical Inc.'s collateral as of the Petition Date, if any, and
(ii) the amounts owed to Century Medical Inc. pursuant to that certain Secured Note Purchase
Agreement dated September 2, 2011 in the maximum aggregate amount of Four Million Dollars
($4,000,000) (collectively, the "Permitted Senior Liens"), and (b) a next available priority lien on
all Collateral that was subject to a Permitted Senior Lien on the Petition Date.
13.

For the avoidance of doubt, "Collateral" shall not include any causes of action

under Sections 544, 545, 547, 548, 549, or 550, of the Bankruptcy Code or the proceeds thereof.
14. The DIP Liens shall be effective immediately upon entry of this Interim DIP
Order. This Interim DIP Order shall be sufficient and conclusive evidence of the validity,
perfection, and priority of the DIP Liens without the necessity of executing, filing, or recording

8
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any mortgage, security agreement, pledge agreement, financing statement, or other instrument or
document, or the taking of any other act that otherwise may be required under state or federal
law, rule, or regulation of any jurisdiction to validate or perfect the DIP Liens or to entitle the
DIP Lender to the priorities granted herein, provided, however, the Debtor may execute, and the
DIP Lender is hereby authorized to execute, file, and/or record mortgages, security agreements,
pledge agreements, financing statements, and/or other instruments or documents to evidence the
DIP Liens and the Debtor is hereby authorized, promptly upon a demand by a DIP Lender made
in accordance with the terms of the Loan Documents to execute, file, and/or record any such
mortgages, security agreements, pledge agreements, financing statements, or other instruments or
documents as the DIP Lender may request; provided, however, that no such execution, filing, or
recordation shall be necessary or required in order to create or perfect the DIP Liens. A copy of
this Interim DIP Order may, in the discretion of the DIP Lender, be filed with or recorded in any
filing or recording office in addition to or in lieu of such mortgages, security agreements, pledge
agreements, financing statements, or other instruments or documents, and each and every federal,
state, and local governmental agency, department, or office is hereby directed to accept a copy of
this Interim DIP Order and any and all documents and instruments necessary and appropriate to
consummate the transactions contemplated by this Interim DIP Order and the other Loan
Documents, for filing and recording, and to deem this Interim DIP Order to be in proper form for
filing and recording.
15.

The DIP Liens shall not be (a) subject to any lien that is avoided and preserved for

the benefit of the Debtor's estate under Section 551 of the Bankruptcy Code or (b) except as to
the Permitted Senior Liens, subordinated to or made pani passu with any other lien under Section
364(d) of the Bankruptcy Code or otherwise.

9
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Absent indefeasible payment in full in cash of all Obligations of the Debtor and

termination of the Loan Agreement, the Debtor shall not (a) grant or impose any liens on the
Collateral or (b) prime or seek to prime the DIP Liens, except with respect to Permitted Senior
Liens to the extent provided in this Order.
17.

In no event shall any person or entity who pays (or through the extension of credit

to the Debtor, causes to be paid) any of the Obligations, be subrogated, in whole or in part, to
any rights, remedies, claims, privileges, liens or security interests granted in favor of, or
conferred upon the DIP Lender by the terms of this Interim DIP Order or any of the Loan
Documents, until all of the Obligations are indefeasibly paid in full in cash and termination of
the Loan Agreement.
18.

The DIP Liens and the DIP Superpriority Claims shall continue after conversion

of the Case to a case under chapter 7 of the Bankruptcy Code and in any successor Case for the
Debtor under any chapter of the Bankruptcy Code, and all liens, security interests, and claims
shall maintain their priority as provided in this Interim DIP Order.
19.

Notwithstanding anything in this Interim DIP Order, any other Loan Documents,

or any other order of this Court to the contrary, the DIP Superpriority Claims and the DIP Liens
shall be subject to payment of the Carve Out. As used in this Interim DIP Order, the term
"Carve Out" means: (a) all unpaid fees required to be paid to the Clerk of the Bankruptcy Court
and to the Office of the United States Trustee under section 1930(a) of title 28 of the United
States Code, (b) after the occurrence and during the continuance of an Event of Default (as
defined in the Loan Agreement) and following delivery by the DIP Lender to the professionals
retained by the Debtor and the Official Committee of Unsecured Creditors (the "Committee"), if
one is appointed (the "Case Professionals"), of a written notice (the "Carve Out Trigger Notice")

10
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advising that such Event of Default has occurred and that the DIP Lender is triggering the
provisions of this paragraph, all allowed and unpaid professional fees and disbursements
incurred by the Case Professionals on and after delivery of the Carve Out Trigger Notice, that
remain unpaid subsequent to the payment of such fees and expenses from available funds
remaining in the Debtor's estate, in an aggregate amount not exceeding Two Hundred Fifty
Thousand Dollars ($250,000) in addition to such prepetition retainers or deposits held by a Case
Professional, and (c) all allowed and unpaid professional fees and disbursements (regardless of
when such fees and disbursements become allowed by order of the Court) incurred or accrued by
the Case Professionals at any time prior to the delivery of a Carve Out Trigger Notice, in an
aggregate amount not exceeding the budgeted amounts for such unpaid professional fees and
disbursements as reflected in the Budget or secured by prepetition retainers or deposits held by
such Case Professionals, in each of the foregoing clauses (b) and (c), to the extent allowed by the
Court, including pursuant to any interim compensation procedures order; provided, however, that
nothing herein shall be construed to impair the ability of any party to object to any of the fees,
expenses, reimbursement or compensation described in clauses (ii) and (iii), and provided further
that the Carve Out shall not reduce the amounts owed by the Debtor to the DIP Lender under the
Loan Documents.
20.

Notwithstanding anything in this Interim DIP Order, any other Loan Documents,

or any other order by this Court to the contrary, no proceeds of the DIP Loans or Collateral, and
no portion of the Carve Out, may be used, directly or indirectly by the Debtor, or any other
person or entity, to fund (a) any investigation of or challenge to, the (i) enforceability of any
amounts due under the DIP Loans or the Loan Documents or on account of the DIP Superpriority
Claims, or (ii) the validity, perfection, priority or extent of the DIP Liens, (b) any investigation or

11
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prosecution of any claims, defenses, or causes of action (including, without limitation, any
claims or causes of action under chapter 5 of the Bankruptcy Code) against the DIP Lender or its
agents, affiliates, representatives, attorneys, or advisors, (c) any effort to prevent, hinder or
otherwise delay the DIP Lender's assertion, enforcement, or realization against or upon the
Collateral, in accordance with this Interim DIP Order and the Loan Document, (d) any effort to
seek to modify any of the rights granted to the DIP Lender hereunder or under the Loan
Documents, or (e) any effort to take any other action prohibited by the Loan Agreement.
21.

The Debtor's authorization to use the DIP Facility shall immediately terminate on

the earlier of (a) the Line of Credit Termination Date, and (b) January 11, 2018 unless the "Final
DIP Order" (as defined in the Loan Agreement) has been entered as of such date.
22.

No costs or expenses of administration which have been or may be incurred in the

Case shall be recovered from the DIP Lender or, except to the extent of the Carve Out, be
charged against the Collateral pursuant to Sections 105 or 506(c) of the Bankruptcy Code or
otherwise. The DIP Lender shall not be subject to the equitable doctrine of "marshaling" or any
similar doctrine with respect to the Collateral. The DIP Liens shall not be subject to Sections
510, 549, 550, or 551 of the Bankruptcy Code
23.

Professionals for the DIP Lender shall not be required to file fee applications,

provided that invoices (subject in all respects to applicable privilege and work product doctrines)
shall be provided to counsel for the Debtor, the Committee, if one is appointed, and the United
States Trustee, which parties shall have fourteen (14) days to object to such invoices in the
absence of which such invoices shall be paid by the Debtor and, if not paid by the Debtor, may
be paid by the DIP Lender as an advance under the DIP Facility regardless whether (a) the DIP
Facility has terminated, (b) an Event of Default has occurred under the Loan Agreement or
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would be caused by such payment, or (c) such payment would cause the principal balance of the
DIP Facility to exceed the maximum permissible principal amount under the Loan Agreement.
24.

In determining to extend credit under the DIP Facility, or in exercising any rights

or remedies pursuant to this Interim DIP Order and the other Loan Documents, the DIP Lender
shall not be deemed to be in control of the Debtor's operations or to be acting as a "responsible
person" or "owner or operator" with respect to the operation or management of the Debtor (as
such terms, or any similar terms, are used in the United States Comprehensive Environmental
Response, Compensation and Liability Act, 29 U.S.C. §§ 9601, et seq., as amended, or any
similar federal or state statute).
25.

The Debtor irrevocably waives any right it may have to seek authority to obtain

post-petition loans or other financial accommodations pursuant to Section 364(c) or 364(d) of the
Bankruptcy Code, other than from the DIP Lender, or as may be otherwise expressly permitted
under the Loan Documents, unless the Debtor uses the proceeds of such post-petition loans or
other financial accommodations to indefeasibly pay in full in cash all Obligations.
26.

In any hearing regarding any exercise of rights or remedies by the DIP Lender

following an alleged Event of Default, the only issue that may be raised by any party in
opposition thereto shall be whether, in fact, an Event of Default has occurred and is continuing
and/or whether any required notice has been provided, and the Debtor hereby waives its right to
seek relief, including without limitation, under Section 105 of the Bankruptcy Code, to the extent
such relief would in any way impair or restrict the rights and remedies of the DIP Lender, as set
forth in this Interim DIP Order or the other Loan Documents, other than to contest whether an
Event of Default has occurred or is continuing and/or whether any required notice has been
provided.
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In the absence of express prior written consent, no consent to a sale, transfer,

lease, encumbrance, or other disposition of any portion of the Collateral shall be implied from
any action, inaction, or acquiescence by the DIP Lender.
28.

Upon the occurrence of an Event of Default under the Loan Agreement and

following five (5) days written notice thereof (the "Stay Termination Notice") to counsel to the
Debtor, counsel to any official committees, if any, the United States Trustee, and counsel to
Century Medical, Inc. (collectively, the "Notice Parties"), and unless an Order extending the
automatic stay (based upon a finding that an Event of Default has not occurred and is not
continuing and/or that any required notice has not been provided) is entered prior to the date
which is five (5) days after the date of service of the Stay Termination Notice as set forth below,
the automatic stay of Section 362 of the Bankruptcy Code shall be deemed automatically vacated
and the DIP Lender shall be immediately permitted to, among other things, pursue any and all of
its remedies against the Debtor and the Collateral, provided, however, the automatic stay shall be
deemed vacated immediately upon entry of this Interim DIP Order to the extent necessary to
allow the DIP Lender to enforce its entitlement to payment in full of all Obligations from the
proceeds of sale of any Collateral. Following the service of a Stay Termination Notice by the
DIP Lender to the Notice Parties, the Notice Parties shall be entitled to an emergency hearing
before this Court, provided, however, if the Court does not, prior to the date which is five (5)
days after the date of service of the Stay Termination Notice, enter an Order extending the
automatic stay (based upon a finding that an Event of Default has not occurred and is not
continuing and/or that any required notice has not been provided), the automatic stay shall
terminate as provided above notwithstanding the filing or pendency of any request for such
emergency hearing.
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The provisions of this Interim DIP Order and any actions taken pursuant hereto

shall survive the entry of any order: (a) confirming a chapter 11 plan in the Case, (b) converting
the Case to case under chapter 7 of the Bankruptcy Code, or (c) dismissing the Case, and the
Obligations and DIP Liens shall maintain their enforceability and priority as provided by this
Interim DIP Order until all of the Obligations are indefeasibly paid in full in cash in accordance
with the Loan Documents.
30.

This Interim DIP Order shall not be construed in any way as a waiver or

relinquishment of any rights that the DIP Lender may have to bring or be heard on any matter
brought before this Court.
31.

The terms, conditions, and provisions of this Interim DIP Order are in addition to

and without prejudice to the rights of the DIP Lender to pursue any and all rights and remedies
under the Bankruptcy Code, the Loan Documents, or any other applicable agreement or law,
including, without limitation, rights (a) to seek relief from the automatic stay, (b) to seek an
injunction, (c) to oppose any request for use of cash collateral or for the granting of any interest
in the Collateral, or of priority in favor of any other party, (d) to object to any sale of assets, or
(e) to object to applications for allowance or payment of compensation of professionals or other
parties seeking compensation or reimbursement from the Debtor's estate.
32.

Notwithstanding anything to the contrary contained in any prior or subsequent

order of this Court, the DIP Lender shall not be required to file proofs of claim in order to
maintain its claims with respect to the Obligations, all of which shall be due and payable in
accordance with this Interim DIP Order and the Loan Documents without the necessity of filing
any such proof of claim.
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Notwithstanding Bankruptcy Rules 4001(a)(3), 6004(h), 7062 or any other

Bankruptcy Rule, this Interim DIP Order shall be immediately effective and enforceable upon its
entry, and there shall be no stay of execution or effectiveness of this Interim DIP Order.
34.

In the event of any inconsistency or conflict between any of the terms and

provisions of this Interim DIP Order and the Loan Documents, the terms and provisions of this
Interim DIP Order shall govern.
35.

The Debtor's cash management system shall at all times be maintained in

accordance with any order of this Court approving the maintenance of the Debtor's cash
management system. The DIP Lender shall be deemed to have "control" over all such accounts
for all purposes of perfection under the Uniform Commercial Code.
36.

The DIP Lender shall have the unqualified right to credit bid up to the full amount

of the applicable outstanding Obligations, including any accrued interest, in any sale of the
Collateral (or any part thereof) without the need for further Court order authorizing the same, and
whether such sale is effectuated through Section 363 or 1129 of the Bankruptcy Code, by a
chapter 7 trustee under Section 725 of the Bankruptcy Code, or otherwise.
37.

This Court shall retain jurisdiction to interpret, implement, and enforce the

provisions of this Interim DIP Order and the other Loan Documents.
38.

The DIP Lender is hereby granted all protections afforded by Section 364(e) of

the Bankruptcy Code.
39.

The failure to reference any provision of the Loan Documents in this Interim DIP

Order shall not affect the enforceability of such provision.
40.

The Debtor shall promptly serve by United States mail, first class postage prepaid,

copies of this Interim DIP Order and a notice of the Final Hearing (the "Final Hearing Notice")
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to consider entry of the Final

DIP Order on the following: (a) the Office of the United States Trustee; (b) the United States
Securities and Exchange Commission; (c) the Internal Revenue Service; (d) the Office of the
United States Attorney for the District of Delaware; (e) those entities or individuals listed on the
Debtor's list of 20 largest unsecured creditors; (0 all other known parties asserting a lien against
the Debtor's assets; and (g) counsel to any Committee, to the extent appointed. Copies of the
Motion, this Interim DIP Order, and the Final Hearing Notice also shall be served upon all
persons requesting service of papers pursuant to Bankruptcy Rule 2002 by United States mail,
first class postage prepaid, promptly following the receipt of such request.
41.

The Final Hearing Notice shall state that any party in interest objecting to the

entry of the Final DIP Order shall file written objections with the Court no later than
, 201 at (prevailing Eastern time), which objections shall be
served so that the same are received on or before such date and time by (a) Dextera Surgical,
Inc., 900 Saginaw Drive, Redwood City, CA 94063 (Attn: Julian Nikolchev),
jnikolchev@dexterasurgical.com ; (b) special corporate counsel to the Debtor, Cooley LLP, 101
California Street, 5th Floor, San Francisco, CA 94111 -5800 (Attn: Robert L. Eisenbach III,
Esq.), reisenbach@cooley.com , and lead counsel for the Debtor, Saul Ewing Arnstein & Lehr
LLP, P.O. Box 1266, Wilmington, DE 19899-1266 (mailing) and 1201 North Market Street,
Suite 2300, Wilmington, DE 19801 (courier) (Attn: Mark Minuti, Esq.) mark.minutisaul.eom;
(c) counsel for the Official Committee of Unsecured Creditors, if any; (d) counsel for the
Stalking Horse Bidder, Stevens & Lee, P.C., 620 Freedom Business Center, Suite 200, King of
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Prussia, PA 19406 (Attn: Robert Lapowsky, Esq.), rl stevenslee.commailto:bh al 1 s gr 1 aw c o ,
and (e) the Office of the United States Trustee, 844 King Street, Suite 2207, Lockbox 35,
Wilmington, DE 19801.

Dated:

,2017
Wilmington, Delaware
United States Bankruptcy Judge
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
Chapter 11

In re:
Dextera Surgical Inc., I
Debtor.

Case No. 17-12913 (

)

Re: Docket No.

FINAL ORDER PURSUANT TO 11 U.S.C. §§ 105, 362, 364, 503 AND 507 (I)
AUTHORIZING DEBTOR TO OBTAIN POSTPETITION FINANCING, AND (II)
GRANTING LIENS AND SUPERPRIORITY CLAIMS TO POSTPETITION LENDER
Upon the motion (the "Motion") of Dextera Surgical Inc. (the "Debtor") in the abovecaptioned case (the "Case"), pursuant to Sections 105, 362, 364, 503 and 507 of Title 11 of the
United States Code (the "Bankruptcy Code"), Rules 2002, 4001, and 9014 of the Federal Rules
of Bankruptcy Procedure (the "Bankruptcy Rules"), and Rule 4001-2 of the Local Rules of
Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District of
Delaware (the "Local Rules"), seeking, among other things:
(a)

entry of an interim order (the "Interim DIP Order") and a final order (the "Final

DIP Order") authorizing the Debtor to obtain post-petition financing (the "DIP Loans")
consisting of a term loan, multi-draw financing facility in an aggregate principal amount not to
exceed One Million Five Hundred Thousand Dollars ($1,500,000) (the "DIP Facility") from
Aesculap, Inc. or its designee (the "DIP Lender") pursuant to that certain Post-Petition Loan and
Security Agreement, dated as of December , 2017, attached hereto as Exhibit 1, (as amended,
modified, restated, or supplemented in accordance with the terms thereof or hereof, the "Loan
Agreement") 2 and all instruments, financing statements and documents as may be executed and
The last four digits of the Debtor's federal tax identification number are 7832. The Debtor's address is 900
Saginaw Drive, Redwood City, CA 94063.
2

Al! capitalized terms used but not defined herein shall have the meanings stated in the Loan Agreement.
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delivered in connection with or relating to the DIP Facility, the Interim DIP Order and the Final
DIP Order and any certificate or other document made or delivered pursuant hereto or
thereto(collectively with the Loan Agreement, the "Loan Documents"), and perform all such
other and further acts as may be required in connection with the Loan Documents;
(b)

scheduling a final hearing (the "Final Hearing") to consider entry of the Final DIP

(c)

granting the Debtor such other and further relief as is just and proper;

Order.

And the Court having considered the Motion, the exhibits attached thereto, the First Day
Declaration of Julian Nikolchev in Support of Dextera Surgical Inc.'s First Day Motions (the
"First Day Declaration"); and a hearing to consider entry of the Interim DIP Order having been
held before the Court on December

, 2017 (the "Interim Hearing"); and the Court having

entered the Interim DIP Order [D.I

] on December , 2017; and a hearing (the "Final

Hearing") to consider entry of the Final DIP Order having been held on

, 201 ; and

upon all of the pleadings filed with the Court, all evidence presented in support of the Motion,
the arguments of counsel stated on the record of the Interim Hearing and the Final Hearing, and
all of the proceedings held before the Court; and after due deliberation and consideration, and
good and sufficient cause appearing therefor:
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IT IS HEREBY FOUND AND DETERMINED THAT:
A.

The findings and conclusions set forth herein constitute the Court's findings of

fact and conclusions of law pursuant to Bankruptcy Rule 7052, made applicable to this
proceeding pursuant to Bankruptcy Rule 9014. To the extent any findings of fact herein
constitute conclusions of law, they are adopted as such. To the extent any conclusions of law
herein constitute findings of fact, they are adopted as such.
B.

The Court has jurisdiction over the Motion and the transactions contemplated by

the Loan Documents pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order

of Reference from the United States District Court for the District of Delaware, dated February
29, 2012, and this matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A) and (M).
Venue in this district is proper under 28 U.S.C. §§ 1408 and 1409.
C.

The statutory bases for the relief requested in the Motion are Sections 105, 364,

503 and 507 of the Bankruptcy Code.
D.

Good and sufficient notice of the Interim Hearing, the Final Hearing, the Motion

and the relief sought therein has been given under the circumstances, and no other or further
notice is required. A reasonable opportunity to object or be heard regarding the relief provided
herein has been afforded to parties in interest.
E.

The Debtor remains in possession of its assets and is authorized to operate its

business pursuant to Sections 1107 and 1108 of the Bankruptcy Code.
F.

The use of cash that is property of the Debtor would be insufficient, alone, to

meet the Debtor's immediate post-petition liquidity needs. As a result, an immediate and critical
need exists for the Debtor to obtain post-petition financing to continue the operation of its
business.
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The Debtor is unable to obtain sufficient post-petition financing to continue

operation of its business (i) in the forms of (1) unsecured debt incurred in the ordinary course of
business allowable as an administrative expense under Section 503(b)(1) of the Bankruptcy
Code, (2) unsecured debt incurred outside the ordinary course of business allowable as an
administrative expense under Section 503(b)(1) of the Bankruptcy Code, or (ii) on terms more
favorable than those embodied in the Loan Agreement and the other Loan Documents. The DIP
Lender is prepared to enter into the DIP Loans solely on the terms set forth in the Loan
Agreement and the other Loan Documents.
H.

The terms of the DIP Loans are fair, just, and reasonable under the circumstances,

reflect the Debtor's exercise of its prudent business judgment consistent with its fiduciary duties,
and are supported by reasonably equivalent value and fair consideration.
I.

The terms of the DIP Loans have been negotiated in good faith and at arm's

length by and between the Debtor and the DIP Lender.
J.

Any credit extended or other indebtedness or liabilities arising under, in respect

of, or in connection with the Interim DIP Order, this Final DIP Order or any Loan Document
shall be deemed to have been extended in "good faith" by the DIP Lender as that term is used in
Section 364(e) of the Bankruptcy Code, and in express reliance upon the protections afforded by
Section 364(e) of the Bankruptcy Code.
K.

The relief requested in the Motion is necessary, essential, and appropriate for the

management and preservation of the Debtor's assets and property and is in the best interests of
the Debtor, its estate and creditors.
L.

Absent the relief granted herein, the Debtor's estate will be immediately and

irreparably harmed.
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Good, adequate, and sufficient cause has been shown to justify the relief granted

herein and the immediate entry and effectiveness of this Final DIP Order.
IT IS THEREFORE ORDERED, ADJUDGED AND DECREED THAT:
1.

The Motion is GRANTED to the extent set forth herein.

2.

The Loan Agreement and the other Loan Documents are approved, and the

Debtor is hereby authorized to execute and enter into, deliver, and perform all obligations
thereunder.
3.

The Debtor is hereby authorized to borrow the full amount available under the

DIP Facility, to be used solely as expressly provided in the Loan Agreement and the other Loan
Documents, pursuant to the approved budget (the "Budget") attached to the Interim Order as
Exhibit 2, subject to any permitted variance and as updated pursuant to Section 5.1 of the Loan
Agreement.
4.

In furtherance of the foregoing and without further approval of this Court, the

Debtor is hereby authorized to perform all acts, to make, execute and deliver all instruments and
documents, and to pay all related fees, that may be required or necessary for the Debtor's
performance of its obligations under the DIP Loans, including, without limitation, payment of
the portion of the Facility Fee due upon entry of this Final DIP Order.
5.

All of the DIP Liens (defined below) shall be effective and perfected as of the

date of entry of the Interim DIP Order without the necessity of the execution, recording, or filing
of security agreements, pledge agreements, financing statements, or other agreements or
instruments.
6.

The Loan Agreement and the "Obligations" (as defined in the Loan Agreement)

constitute valid, binding, and non-avoidable obligations of the Debtor enforceable against the
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Debtor and its successors and assigns in accordance with the terms of the Interim DIP Order, this
Final DIP Order and the Loan Documents, and shall survive the dismissal of this Case or the
conversion of this Case to a case under another chapter of the Bankruptcy Code.
7.

No obligation, payment, transfer, or grant of security under the Interim DIP

Order, this Final DIP Order or the Loan Documents shall be stayed, restrained, voidable,
avoidable, or recoverable under the Bankruptcy Code or under any applicable law, or subject to
any avoidance, reduction, setoff, recoupment, offset, recharacterization, subordination (whether
equitable, contractual, or otherwise), counterclaims, cross-claims, defenses, disallowance,
impairment, or any other challenges under the Bankruptcy Code or any other applicable foreign
or domestic law or regulation by any person or entity.
8.

The DIP Loans shall (a) be evidenced by the books and records of the DIP Lender

and, although not required, upon the request of the DIP Lender, a note executed and delivered to
the DIP Lender by the Debtor in accordance with the terms of the Loan Documents, (b) bear
interest and incur fees at the rates set forth in the Loan Agreement, (c) be secured in the manner
specified below and under the applicable Loan Documents, (d) be payable in accordance with the
applicable Loan Documents, and (e) otherwise be governed by the terms set forth in this Final
DIP Order and the Loan Documents.
9.

The automatic stay provisions of Section 362 of the Bankruptcy Code and any

other restriction imposed by an order of the Court or applicable law are hereby modified and
vacated without further notice, application, or order of the Court to the extent necessary to permit
the DIP Lender to perform any act authorized or permitted under or by virtue of the Interim DIP
Order, this Final DIP Order or any of the Loan Documents, including, without limitation, (a) to
implement the DIP Facility authorized by the Interim DIP Order, this Final DIP Order and
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pursuant to the terms of the Loan Documents, (b) to take any act to create, validate, evidence,
attach, or perfect any lien, security interest, right, or claim in the "Collateral" (as defined in the
Loan Agreement"), and (c) to assess, charge, collect, advance, deduct, and receive payments
with respect to the Obligations, including, without limitation, all principal, interest, fees, costs,
and expenses permitted under the Loan Documents, and to apply such payments to the
Obligations pursuant to the Loan Documents.
10.

The DIP Lender shall have no obligation to make any DIP Loans or any other

financial accommodation under the respective Loan Documents unless the conditions precedent
to make such extensions of credit under the respective Loan Documents have been satisfied in
full or waived in accordance with such Loan Documents.
11.

Pursuant to Section 364(c)(1) of the Bankruptcy Code, the Obligations constitute

(without the need to file a proof of claim) superpriority claims (the "DIP Superpriority Claims")
against the Debtor, with priority over any and all administrative expenses of the Debtor, whether
now existing or hereafter arising or incurred, of the kind specified in Sections 503(b) and 507(b)
of the Bankruptcy Code, other than any superpriority claim that may be granted by the Court to
Century Medical, Inc. pursuant to a cash collateral order which claim is limited in amount to the
lesser of (i) diminution in value of Century Medical Inc.'s collateral as of the Petition Date, if
any, and (ii) the amounts owed to Century Medical Inc. pursuant to that certain Secured Note
Purchase Agreement dated September 2, 2011 in the maximum aggregate amount of Four
Million Dollars ($4,000,000).
12.

As security for the full and timely payment of the Obligations, the DIP Lender is

hereby granted, pursuant to Sections 364(c)(2) and 364(c)(3) of the Bankruptcy Code, valid,
enforceable, non-avoidable, and fully perfected security interests in and liens (collectively, the
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"DIP Liens") upon all Collateral (as defined in the Loan Agreement), which shall constitute
(a) first-priority security interests in and liens upon all Collateral that was not subject to any
valid, enforceable and non-avoidable lien in existence on the date of filing of the Debtor's
bankruptcy petition commencing this Case (the "Petition Date"), which lien was either properly
perfected as of the Petition Date, subsequently perfected pursuant to Section 546(b) of the
Bankruptcy Code, or granted as an adequate protection or replacement lien to Century Medical
Inc. pursuant to a cash collateral order which lien is limited in amount secured to the lesser of (i)
diminution in value of Century Medical Inc.'s collateral as of the Petition Date, if any, and (ii)
the amounts owed to Century Medical Inc. pursuant to that certain Secured Note Purchase
Agreement dated September 2, 2011 in the maximum aggregate amount of Four Million Dollars
($4,000,000) (collectively, the "Permitted Senior Liens"), and (b) a next available priority lien on
all Collateral that was subject to a Permitted Senior Lien on the Petition Date.
13.

For the avoidance of doubt, "Collateral" shall not include any causes of action

under Sections 544, 545, 547, 548, 549, or 550 of the Bankruptcy Code or the proceeds thereof.
14.

The DIP Liens became effective immediately upon entry of the Interim DIP

Order. The Interim DIP Order and this Final DIP Order shall be sufficient and conclusive
evidence of the validity, perfection, and priority of the DIP Liens without the necessity of
executing, filing, or recording any mortgage, security agreement, pledge agreement, financing
statement, or other instrument or document, or the taking of any other act that otherwise may be
required under state or federal law, rule, or regulation of any jurisdiction to validate or perfect
the DIP Liens or to entitle the DIP Lender to the priorities granted herein, provided, however, the
Debtor may execute, and the DIP Lender is hereby authorized to execute, file, and/or record
mortgages, security agreements, pledge agreements, financing statements, and/or other

8
24147387.1 12/11/2017

Case 17-12913

Doc 10-2

Filed 12/12/17

Page 10 of 19

instruments or documents to evidence the DIP Liens and the Debtor is hereby authorized,
promptly upon a demand by a DIP Lender made in accordance with the terms of the Loan
Documents to execute, file, and/or record any such mortgages, security agreements, pledge
agreements, financing statements, or other instruments or documents as the DIP Lender may
request; provided, however, that no such execution, filing, or recordation shall be necessary or
required in order to create or perfect the DIP Liens. A copy of the Interim DIP Order or this
Final DIP Order may, in the discretion of the DIP Lender, be filed with or recorded in any filing
or recording office in addition to or in lieu of such mortgages, security agreements, pledge
agreements, financing statements, or other instruments or documents, and each and every federal,
state, and local governmental agency, department, or office is hereby directed to accept a copy of
the Interim DIP Order or this Final DIP Order and any and all documents and instruments
necessary and appropriate to consummate the transactions contemplated by the Interim DIP
Order, the Final DIP Order and the Loan Documents, for filing and recording, and to deem the
Interim DIP Order and the Final DIP Order to be in proper form for filing and recording.
15.

The DIP Liens shall not be (a) subject to any lien that is avoided and preserved for

the benefit of the Debtor's estate under Section 551 of the Bankruptcy Code or (b) except as to
the Permitted Senior Liens, subordinated to or made pan i passu with any other lien under Section
364(d) of the Bankruptcy Code or otherwise.
16.

Absent indefeasible payment in full in cash of all Obligations of the Debtor and

termination of the Loan Agreement, the Debtor shall not (a) grant or impose any liens on the
Collateral or (b) prime or seek to prime the DIP Liens, except with respect to Permitted Senior
Liens to the extent provided in this Order.
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In no event shall any person or entity who pays (or through the extension of credit

to the Debtor, causes to be paid) any of the Obligations, be subrogated, in whole or in part, to
any rights, remedies, claims, privileges, liens or security interests granted in favor of, or
conferred upon the DIP Lender by the terms of this Interim DIP Order or any of the Loan
Documents, until all of the Obligations are indefeasibly paid in full in cash and termination of
the Loan Agreement.
18.

The DIP Liens and the DIP Superpriority Claims shall continue after conversion

of the Case to a case under chapter 7 of the Bankruptcy Code and in any successor Case for the
Debtor under any chapter of the Bankruptcy Code, and all liens, security interests, and claims
shall maintain their priority as provided in this Final DIP Order.
19.

Notwithstanding anything in the Interim DIP Order, this Final DIP Order, any

Loan Documents, or any other order of this Court to the contrary, the DIP Superpriority Claims
and the DIP Liens shall be subject to payment of the Carve Out. As used in this Interim DIP
Order, the term "Carve Out" means: (a) all unpaid fees required to be paid to the Clerk of the
Bankruptcy Court and to the Office of the United States Trustee under section 1930(a) of title 28
of the United States Code, (b) after the occurrence and during the continuance of an Event of
Default (as defined in the Loan Agreement) and following delivery by the DIP Lender to the
professionals retained by the Debtor and the Official Committee of Unsecured Creditors (the
"Committee"), if one is appointed (the "Case Professionals"), of a written notice (the "Carve Out
Trigger Notice") advising that such Event of Default has occurred and that the DIP Lender is
triggering the provisions of this paragraph, all allowed and unpaid professional fees and
disbursements incurred by the Case Professionals on and after delivery of the Carve Out Trigger
Notice, that remain unpaid subsequent to the payment of such fees and expenses from available
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funds remaining in the Debtor's estate, in an aggregate amount not exceeding Two Hundred
Fifty Thousand Dollars ($250,000) in addition to such prepetition retainers or deposits held by a
Case Professional, and (c) all allowed and unpaid professional fees and disbursements
(regardless of when such fees and disbursements become allowed by order of the Court) incurred
or accrued by the Case Professionals at any time prior to the delivery of a Carve Out Trigger
Notice, in an aggregate amount not exceeding the budgeted amounts for such unpaid professional
fees and disbursements as reflected in the Budget or secured by prepetition retainers or deposits
held by such Case Professionals, in each of the foregoing clauses (b) and (c), to the extent
allowed by the Court, including pursuant to any interim compensation procedures order;
provided, however, that nothing herein shall be construed to impair the ability of any party to
object to any of the fees, expenses, reimbursement or compensation described in clauses (ii) and
(iii), and provided further that the Carve Out shall not reduce the amounts owed by the Debtor to
the DIP Lender under the Loan Documents.
20.

Notwithstanding anything in the Interim DIP Order, this Final DIP Order, any

Loan Document, or any other order by this Court to the contrary, no proceeds of the DIP Loans
or Collateral, and no portion of the Carve Out, may be used, directly or indirectly by the Debtor,
or any other person or entity, to fund (a) any investigation of or challenge to, the (i)
enforceability of any amounts due under the DIP Loans or the Loan Documents or on account of
the DIP Superpriority Claims, or (ii) the validity, perfection, priority or extent of the DIP Liens,
(b) any investigation or prosecution of any claims, defenses, or causes of action (including,
without limitation, any claims or causes of action under chapter 5 of the Bankruptcy Code)
against the DIP Lender or its agents, affiliates, representatives, attorneys, or advisors, (c) any
effort to prevent, hinder or otherwise delay the DIP Lender's assertion, enforcement, or
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realization against or upon the Collateral, in accordance with this Interim DIP Order and the
Loan Document, (d) any effort to seek to modify any of the rights granted to the DIP Lender
hereunder or under the Loan Documents, or (e) any effort to take any other action prohibited by
the Loan Agreement.
21.

The Debtor's authorization to use the DIP Facility shall immediately terminate on

the Line of Credit Termination Date, as defined in the Loan Agreement.
22.

No costs or expenses of administration which have been or may be incurred in the

Case shall be recovered from the DIP Lender or, except to the extent of the Carve Out, be
charged against the Collateral pursuant to Sections 105 or 506(c) of the Bankruptcy Code or
otherwise. The DIP Lender shall not be subject to the equitable doctrine of "marshaling" or any
similar doctrine with respect to the Collateral. The DIP Liens shall not be subject to Sections
510, 549, 550, or 551 of the Bankruptcy Code
23.

Professionals for the DIP Lender shall not be required to file fee applications,

provided that invoices (subject in all respects to applicable privilege and work product doctrines)
shall be provided to counsel for the Debtor, the Committee, if one is appointed, and the United
States Trustee, which parties shall have fourteen (14) days to object to such invoices in the
absence of which such invoices shall be paid by the Debtor and, if not paid by the Debtor, may
be paid by the DIP Lender as an advance under the DIP Facility regardless whether (a) the DIP
Facility has terminated, (b) an Event of Default has occurred under the Loan Agreement or
would be caused by such payment, or (c) such payment would cause the principal balance of the
DIP Facility to exceed the maximum permissible principal amount under the Loan Agreement.
24.

In determining to extend credit under the DIP Facility, or in exercising any rights

or remedies pursuant to the Interim DIP Order, this Final DIP Order and the Loan Documents,
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the DIP Lender shall not be deemed to be in control of the Debtor's operations or to be acting as
a "responsible person" or "owner or operator" with respect to the operation or management of
the Debtor (as such terms, or any similar terms, are used in the United States Comprehensive
Environmental Response, Compensation and Liability Act, 29 U.S.C. §§ 9601, et seq., as
amended, or any similar federal or state statute).
25.

The Debtor irrevocably waives any right it may have to seek authority to obtain

post-petition loans or other financial accommodations pursuant to Section 364(c) or 364(d) of the
Bankruptcy Code, other than from the DIP Lender, or as may be otherwise expressly permitted
under the Loan Documents, unless the Debtor uses the proceeds of such post-petition loans or
other financial accommodations to indefeasibly pay in full in cash all Obligations.
26.

In any hearing regarding any exercise of rights or remedies by the DIP Lender

following an alleged Event of Default, the only issue that may be raised by any party in
opposition thereto shall be whether, in fact, an Event of Default has occurred and is continuing
and/or whether any required notice has been provided, and the Debtor hereby waives its right to
seek relief, including without limitation, under Section 105 of the Bankruptcy Code, to the extent
such relief would in any way impair or restrict the rights and remedies of the DIP Lender, as set
forth in the Interim DIP Order, this Final DIP Order or the Loan Documents, other than to
contest whether an Event of Default has occurred or is continuing and/or whether any required
notice has been provided.
27.

In the absence of express prior written consent, no consent to a sale, transfer,

lease, encumbrance, or other disposition of any portion of the Collateral shall be implied from
any action, inaction, or acquiescence by the DIP Lender.
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Upon the occurrence of an Event of Default under the Loan Agreement and

following five (5) days written notice thereof (the "Stay Termination Notice") to counsel to the
Debtor, counsel to any official committees, if any, the United States Trustee, and counsel to
Century Medical, Inc. (collectively, the "Notice Parties"), and unless an Order extending the
automatic stay (based upon a finding that an Event of Default has not occurred and is not
continuing and/or that any required notice has not been provided) is entered prior to the date
which is five (5) days after the date of service of the Stay Termination Notice as set forth below,
the automatic stay of Section 362 of the Bankruptcy Code shall be deemed automatically vacated
and the DIP Lender shall be immediately permitted to, among other things, pursue any and all of
its remedies against the Debtor and the Collateral, provided, however, the automatic stay shall be
deemed vacated immediately upon entry of this Interim DIP Order to the extent necessary to
allow the DIP Lender to enforce its entitlement to payment in full of all Obligations from the
proceeds of sale of any Collateral. Following the service of a Stay Termination Notice by the
DIP Lender to the Notice Parties, the Notice Parties shall be entitled to an emergency hearing
before this Court, provided, however, if the Court does not, prior to the date which is five (5)
days after the date of service of the Stay Termination Notice, enter an Order extending the
automatic stay (based upon a finding that an Event of Default has not occurred and is not
continuing and/or that any required notice has not been provided, the automatic stay shall
terminate as provided above notwithstanding the filing or pendency of any request for such
emergency hearing.
29.

The provisions of the Interim DIP Order and this Final DIP Order and any actions

taken pursuant hereto or thereto shall survive the entry of any order: (a) confirming a chapter 11
plan in the Case, (b) converting the Case to case under chapter 7 of the Bankruptcy Code, or
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(c) dismissing the Case, and the Obligations and DIP Liens shall maintain their enforceability
and priority as provided by the Interim DIP Order and this Final DIP Oder until all of the
Obligations are indefeasibly paid in full in cash in accordance with the Loan Documents.
30.

This Final DIP Order shall not be construed in any way as a waiver or

relinquishment of any rights that the DIP Lender may have to bring or be heard on any matter
brought before this Court.
31.

The terms, conditions, and provisions of this Final DIP Order are in addition to

and without prejudice to the rights of the DIP Lender to pursue any and all rights and remedies
under the Bankruptcy Code, the Loan Documents, or any other applicable agreement or law,
including, without limitation, rights (a) to seek relief from the automatic stay, (b) to seek an
injunction, (c) to oppose any request for use of cash collateral or for the granting of any interest
in the Collateral, or of priority in favor of any other party, (d) to object to any sale of assets, or
(e) to object to applications for allowance or payment of compensation of professionals or other
parties seeking compensation or reimbursement from the Debtor's estate.
32.

Notwithstanding anything to the contrary contained in any prior or subsequent

order of this Court, the DIP Lender shall not be required to file proofs of claim in order to
maintain its claims with respect to the Obligations, all of which shall be due and payable in
accordance with the Interim DIP Order, this Final DIP Order and the Loan Documents without
the necessity of filing any such proof of claim.
33.

Notwithstanding Bankruptcy Rules 4001(a)(3), 6004(h), 7062 or any other

Bankruptcy Rule, this Final DIP Order shall be immediately effective and enforceable upon its
entry, and there shall be no stay of execution or effectiveness of this Final DIP Order.
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In the event of any inconsistency or conflict between any of the terms and

provisions of the Interim DIP Order, this Final DIP Order and the Loan Documents, the terms
and provisions of this Final DIP Order shall govern.
35.

The Debtor's cash management system shall at all times be maintained in

accordance with any order of this Court approving the maintenance of the Debtor's cash
management system. The DIP Lender shall be deemed to have "control" over all such accounts
for all purposes of perfection under the Uniform Commercial Code.
36.

The DIP Lender shall have the unqualified right to credit bid up to the full amount

of the applicable outstanding Obligations, including any accrued interest, in any sale of the
Collateral (or any part thereof) without the need for further Court order authorizing the same, and
whether such sale is effectuated through Section 363 or 1129 of the Bankruptcy Code, by a
chapter 7 trustee under Section 725 of the Bankruptcy Code, or otherwise.
37.

This Court shall retain jurisdiction to interpret, implement, and enforce the

provisions of this Final DIP Order and the other Loan Documents.
38.

The DIP Lender is hereby granted all protections afforded by Section 364(e) of

the Bankruptcy Code.
39.

The failure to reference any provision of the Loan Documents in the Interim DIP

Order or this Final DIP Order shall not affect the enforceability of such provision.

Dated:

,201
Wilmington, Delaware

United States Bankruptcy Judge
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POST-PETITION LOAN AND SECURITY AGREEMENT
This POST-PETITION LOAN AND SECURITY AGREEMENT (this “Agreement”) is
made and entered into December__, 2017, between DEXTERA SURGICAL, INC., a Delaware
corporation formerly known as “Cardica, Inc.” (“Borrower”), and AESCULAP, INC., a
California corporation, or its designee (“Lender”).
RECITALS
WHEREAS, Borrower is a debtor-in-possession under Chapter 11 of the Bankruptcy
Code in a case (the “Reorganization Case”) pending in the United States Bankruptcy Court for
the District of Delaware (together with any other court having jurisdiction over the
Reorganization Case or any proceedings therein from time to time, the “Bankruptcy Court”), as
Case No. ____________________. Borrower has requested that Lender extend financing to
Borrower in connection with the Reorganization Case in accordance with the provisions of this
Agreement.
WHEREAS, Lender is willing to make the Post-Petition Loan to Borrower, subject to the
terms and conditions of this Agreement and subject to the terms and conditions set forth in the
orders of the Bankruptcy Court approving the proposed financing.
AGREEMENT
NOW, THEREFORE, in consideration of the mutual covenants and agreements
contained herein and other good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, the Parties, intending to be legally bound, hereby agree as follows:
SECTION 1. DEFINITIONS.
1.1 General Provisions. Unless expressly provided otherwise in this Agreement or in
the Loan Documents, or unless the context requires otherwise:
(a) all accounting terms used in this Agreement and in the Loan Documents shall
have the meanings given to them in accordance with GAAP;
(b) all terms used herein and in the Loan Documents that are defined in the UCC,
shall have the meanings set forth therein;
(c) all capitalized terms defined in this Agreement shall have the defined
meanings when used in the Loan Documents and in any other documents made or delivered
pursuant to this Agreement;
(d) the singular shall include the plural, the plural shall include the singular, and
the use of any gender shall include all genders;
(e) all references to any particular party defined herein shall be deemed to refer to
each and every person defined herein as such party individually, and to all of them, collectively,
jointly and severally, as though each were named wherever the applicable defined term is used;
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(f) all references to “Sections” and “Subsections”, unless the context to such
reference clearly indicates otherwise, shall refer to provisions of this Agreement;
(g) all references to time herein shall mean Eastern Standard Time or Eastern
Daylight Time, as then in effect; and
(h) all references to sections, subsections, paragraphs or other provisions of
statutes or regulations shall be deemed to include successor, amended, renumbered and
replacement provisions.
1.2 Defined Terms. As used herein, the following terms shall have the meanings
indicated, unless the context otherwise requires:
“Account” has the meaning stated in in the UCC, including all rights to payment
for goods sold or leased, or for services rendered.
“Accumulated Funding Deficiency” shall mean any accumulated funding
deficiency as defined in ERISA §302(a).
“Affiliate” means, with respect to a specified Person, any other Person which
directly, or indirectly through one or more intermediaries, controls or is controlled by, or is under
common control with, the specified Person; provided that such Person shall be deemed an
Affiliate for only so long as such control exists. For purposes of this definition and the definition
of Related Person, the term “control” includes, without limitation, the possession, directly or
indirectly, of the power to direct the management and policies of a Person, whether through the
ownership of voting securities, by contract or otherwise.
“Agreement” shall mean this Agreement and any future amendments,
restatements, modifications or supplements hereof or hereto.
“APA” means the Asset Purchase Agreement between Borrower and the Lender
(or an Affiliate of the Lender) dated December __, 2017, together with the Schedules and
Exhibits thereto, and any future amendments, restatements, modifications or supplements thereof
or thereto.
“Authorized Officer” means, collectively, the President, Chief Financial Officer,
or any other officer of the Borrower designated as an Authorized Officer in writing to the Lender
by the President of the Borrower.
“Bankruptcy Code” means the United States Bankruptcy Code, Title 11 of the
United States Code, as amended, or any successor law thereto, and any rules promulgated in
connection therewith.
“Bankruptcy Court” has the meaning stated in the Recitals hereof.
“Borrower” has the meaning stated in the preamble hereof.
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“Budget” means a thirteen (13) week cash-flow budget of the Borrower, which
shall include a list of expenses to be incurred by the Borrower during such thirteen (13) week
period and a liquidity forecast, in a form acceptable to the Lender.
“Business Day” means any day other than a Saturday, Sunday or legal holiday
under the laws of the State of Delaware.
“Chattel Paper” has the meaning stated in in the UCC.
“Closing Date” means the date the Interim DIP Order is entered.
“Code” means the Internal Revenue Code of 1986, as amended, or any successor
law thereto, and any regulations promulgated thereunder.
“Collateral” has the meaning stated in Section 2.11 hereof.
“Commercial Tort Claim” has the meaning stated in in the UCC.
“Committee” has the meaning stated in Section 7.2(b) hereof.
“Contamination” means the presence of any Hazardous Substance which may
require Remedial Actions under applicable law.
“Contract Rate” means the fixed annual rate of nine and one quarter percent
(9.25%) per annum.
“Controlled Group Member” means:
(a) any corporation included with the Borrower in a controlled group of
corporations within the meaning of Code §414(b);
(b) any trade or business (whether or not incorporated) which is under
common control with a Borrower within the meaning of Code §414(c); and
(c) any member of an affiliated service group of which a Borrower is a
member within the meaning of Code §414(m).
“Copyrights” means, collectively, all of the Borrower’s right, title and interest in
and to (i) all copyrights (including, without limitation, all sales literature, promotional literature,
software, databases and firmware), whether statutory or common law, and whether or not the
underlying works of authorship have been published, (ii) all copyright registrations and
copyright applications (including, without limitation, each of the copyright registrations and
copyright applications set forth on Schedule “A” hereto) and all works of authorship and other
intellectual property rights therein, (iii) all copyrights of works based on, incorporated in, derived
from or relating to works covered by such copyrights, (iv) all rights to make and exploit all
derivative works based on or adopted from works covered by such copyrights, and (v) any
extensions or renewals thereof, including, but not limited to, (A) the right to print, publish and
distribute any of the foregoing, (B) the right to sue or otherwise recover for any and all past,
3
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present and future infringements, misappropriations and other violations thereof, (C) all income,
royalties, damages, settlements and other payments now and hereafter due and/or payable with
respect thereto (including, without limitation, payments under all licenses entered into in
connection therewith, and damages, settlements and payments for past or future infringements
thereof) and (D) all rights corresponding thereto throughout the world and all other rights of the
Company of any kind whatsoever accruing thereunder or pertaining thereto.
“Debt” means, with respect to any Person at any applicable time (without
duplication), (i) all obligations of such Person for borrowed money, (ii) all obligations of such
Person evidenced by bonds, debentures, notes or similar instruments, (iii) all obligations of such
Person under conditional sale or other title retention agreements relating to property purchased
by such Person to the extent of the value of such property (other than customary reservations or
retentions of title under agreements with suppliers entered into in the ordinary course of
business), (iv) all obligations, other than intercompany items, of such Person issued or assumed
as the deferred purchase price of property or services purchased by such Person which would
appear as liabilities on a balance sheet of such Person, (v) all Debt of others secured by (or for
which the holder of such Debt has an existing right, contingent or otherwise, to be secured by)
any Lien on, or payable out of the proceeds of production from, property owned or acquired by
such Person, whether or not the obligations secured thereby have been assumed, (vi) all Guaranty
Obligations of such Person, (vii) the principal portion of all capital lease obligations, (viii) all
obligations of such Person in respect of interest rate protection agreements, foreign currency
exchange agreements, or other interest or exchange rate or commodity price hedging agreements,
(ix) the maximum amount of all performance and standby letters of credit issued or bankers’
acceptances facilities created for the account of such Person and, without duplication, all drafts
drawn thereunder (to the extent unreimbursed), (x) all preferred stock issued by such Person and
required by the terms thereof to be redeemed, or for which mandatory sinking fund payments are
due, by a fixed date, and (xi) any other item of indebtedness that would be reflected on the
liabilities side of a balance sheet of such Person in accordance with GAAP. The Debt of any
Person shall also include the Debt of any partnership or unincorporated joint venture in which
such Person is legally obligated or has a reasonable expectation of being liable with respect
thereto.
“Default” means any event specified in Section 7.1, whether or not any
requirement for notice or lapse of time or any other condition has been satisfied.
“Default Rate” means the Contract Rate plus five percent (5%) per annum.
“Deposit Account” has the meaning stated in in the UCC.
“Document” has the meaning stated in in the UCC.
“Employee Pension Plan” means any employee pension benefit plan as defined
in ERISA § 3(2) and which is (i) maintained by a Borrower or any Controlled Group Member,
and (ii) qualified under Code §401.
“Environmental Law” and “Environmental Laws” means, individually and
collectively, as appropriate, any current or future legal requirement of any Governmental Body
4
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pertaining to (i) the protection of health, safety, and the environment, (ii) the conservation,
management or use of natural resources and wildlife, (iii) the protection or use of surface water
and groundwater or (iv) the management, manufacture, possession, presence, use, generation,
transportation, treatment, storage, disposal, release, threatened release, abatement, removal,
remediation or handling of, or exposure to, any hazardous or toxic substance or material and
includes, without limitation, the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, as amended by the Superfund Amendments and Reauthorization Act of
1986, 42 USC 9601 et seq., Solid Waste Disposal Act, as amended by the Resource
Conservation and Recovery Act of 1976 and Hazardous and Solid Waste Amendment of 1984,
42 USC 6901 et seq., Federal Water Pollution Control Act, as amended by the Clean Water Act
of 1977, 33 USC 1251 et seq., Clean Air Act of 1966, as amended, 42 USC 7401 et seq., Toxic
Substances Control Act of 1976, 15 USC 2601 et seq., Hazardous Materials Transportation Act,
49 USC App. 1801 et seq., Occupational Safety and Health Act of 1970, as amended, 29 USC
651 et seq., Oil Pollution Act of 1990, 33 USC 2701 et seq., Emergency Planning and
&RPPXQLW\5LJKWíWRí.QRZ$FWRI86&HWVHT1DWLRQDO(QYLURQPHQWDO3ROLF\
Act of 1969, 42 USC 4321 et seq., Safe Drinking Water Act of 1974, as amended, 42 USC
300(f) et seq., and any analogous implementing or successor law, and any amendment, rule,
regulation, order or directive issued thereunder.
“Equipment” has the meaning stated in in the UCC.
“ERISA” means the Employee Retirement Income Security Act of 1974, as
amended, and any regulations issued thereunder by the United States Department of Labor or the
PBGC.
“Event of Default” means any event specified in Section 7.1, provided that any
requirement for notice or lapse of time or any other condition has been satisfied.
“Facility Fee” has the meaning stated in Section 2.15 hereof.
“Final DIP Order” means the order of the Bankruptcy Court entered in the
Reorganization Case granting final approval of this Agreement and the other Loan Documents
and granting the Liens and superpriority claims set forth in Section 2.11, substantially in the
form of Exhibit A or otherwise in form and substance satisfactory to the Borrower and Lender.
“Final Order” means an order, judgment or other decree of any Governmental
Body as to which (a) the operation or effect has not been reversed, stayed, modified or amended,
(b) no appeals, motions for reconsideration, petitions seeking the grant of certiorari or, if
certiorari has been granted, grants of certiorari are pending, and (c) any and all appeal periods
and periods to seek the grant of certiorari have expired
“GAAP” means, at any particular time, generally accepted accounting principles
as in effect at such time, provided, however, that, if employment of more than one principle shall
be permissible at such time in respect of a particular accounting matter, GAAP shall refer to the
principle which is then employed by the Borrower with the agreement of its independent
certified public accountants.
“General Intangibles” has the meaning stated in in the UCC.
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“Goods” has the meaning stated in in the UCC.
“Governmental Body” means any federal, state, local, municipal, foreign or other
governmental or quasi-governmental entity or authority of any nature, including courts and
administrative agencies (including the FDA and its equivalent authority or body in any foreign
jurisdiction).
“Hazardous Substances” means all materials of any kind which are flammable,
explosive, toxic, radioactive or otherwise hazardous to animal or plant life or the environment,
including, without limitation, “hazardous wastes,” “hazardous substances” and
“contaminants,” as such terms are defined by Environmental Laws. The term “Hazardous
Substances” shall also include: (a) petroleum, crude oil, gasoline, natural gas, liquefied natural
gas, synthetic fuel, and all other petroleum, oil, or gas based products; (b) nuclear, radioactive, or
atomic substances, mixtures, wastes, compounds, materials, elements, products or matters;
(c) asbestos, asbestos containing materials, polychlorinated biphenyls, and (d) any other
substance, mixture, waste, compound, material, element, product or matter that presents an
imminent and substantial danger to the public health or welfare or to the environment upon its
Release.
“Instrument” has the meaning stated in in the UCC.
“Intellectual Property Collateral” means, collectively, (i) Copyrights, (ii) Patents,
(iii) Proprietary Works, (iv) Trademarks, (v) Software, and (vi) Licenses.
“Interim DIP Order” means that certain order of the Bankruptcy Court
authorizing the Borrower to enter into this Agreement subject to certain limitations applicable
until entry of the Final DIP Order, substantially in the form of Exhibit B or otherwise in form
and substance satisfactory to the Borrower and Lender. .
“Investment Property” has the meaning stated in in the UCC.
“Law(s)” shall mean any federal, state, local and other law(s) (including common
law), constitution, statute, treaty, regulation, rule, ordinance, opinion, issued guidance, release,
ruling, order, executive order, injunction, writ, decree, bond judgment authorization or approval,
lien or award of or any settlement arrangement, by agreement, consent or otherwise, with any
Governmental Body, foreign or domestic.
“Lender” has the meaning stated in the preamble hereof.
“Letter-of-Credit Right” has the meaning stated in in the UCC.
“Licenses” means, collectively, all of the Borrower’s right, title and interest in
and to all license agreements with any other Person in connection with any of the Patents,
Proprietary Works, Copyrights, and/or Trademarks, whether the Borrower is a licensor or a
licensee under any such license agreement (including, without limitation, each license set forth
on Schedule “A” hereto), and any right to prepare for sale, sell and advertise for sale all
Inventory now or hereafter owned by the Borrower and now or hereafter covered by such
licenses, including, but not limited to, (i) the right to sue or otherwise recover for any and all
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past, present and future breaches and other violations thereof, (ii) all income, royalties, damages,
settlements and other payments now and hereafter due and/or payable with respect thereto
(including, without limitation, damages, settlements and payments for past or future breaches
and infringements thereof) and (iii) all rights of the Borrower corresponding thereto throughout
the world and all other rights of the Borrower of any kind whatsoever accruing thereunder or
pertaining thereto
“Lien” means, collectively, any mortgage, pledge, hypothecation, assignment,
deposit arrangement, security interest, encumbrance, lien (statutory or otherwise), preference,
priority or charge of any kind, including, without limitation, any agreement to give any of the
foregoing, any conditional sale or other title retention agreement, and any lease in the nature
thereof.
“Line of Credit” means the non-revolving line of credit facility described in
Section 2.1.
“Line of Credit Commitment” means, as at any applicable time, the Borrower’
maximum credit availability under the Line of Credit, as established in Section 2.1(a) whether or
not then fully extended.
“Line of Credit Note” means the promissory note described in Section 2.2 and
any future amendments, restatements, modifications or supplements thereof or thereto.
“Line of Credit Termination Date” means the earliest of (i) May 15, 2018,
(ii) Closing under the APA, (iii) termination of the APA, other than as a result of the acceptance
by the Borrower of a Competing Bid (as defined in the APA), (iv) sale of any material amount of
the Purchased Assets to a buyer other than the Lender, and (v) the occurrence of an Event of
Default.
“Loan” means the non-revolving line of credit facility made available to the
Borrower pursuant to this Agreement.
“Loan Account” means, collectively, the account or accounts of the Borrower on
the books of Lender in which are recorded the Loan and the payments of principal interest and
other charges made by the Borrower to Lender thereon.
“Loan Documents” means this Agreement, the Line of Credit Note and all other
documents executed and delivered to the Lender by or on behalf of the Borrower in connection
therewith and any modifications, amendments, restatements, substitutions and replacements of or
for any of the foregoing.
“Obligations” means, collectively, all liabilities, duties and obligations of the
Borrower to the Lender with respect to any covenants, representations or warranties herein or in
the Loan Documents, with respect to the principal of and interest on the Loan, the Facility Fee
and all other present and future fixed and/or contingent obligations of the Borrower to the Lender
hereunder and under the Loan Documents.

7
SL1 1497850v6 033067.00073

Case 17-12913

Doc 10-3

Filed 12/12/17

Page 13 of 86

“Patents” means, collectively, all of the Borrower’s right, title and interest in and
to all patents, patent applications and patentable inventions (including, without limitation, each
patent and patent application set forth on Schedule “A” hereto), including, but not limited to,
(i) all inventions and improvements described and claimed therein, (ii) the right to sue or
otherwise recover for any infringements and other violations thereof, (iii) all income, royalties,
damages, settlements and other payments now and hereafter due and/or payable with respect
thereto (including, without limitation, payments under all licenses entered into in connection
therewith, and damages, settlements and payments for past and future infringements thereof) and
(iv) all rights corresponding thereto throughout the world and all reissues, divisions,
continuations, continuations-in-part, provisional applications, substitutes, renewals and
extensions thereof, all improvements thereon and all other rights of the Borrower of any kind
whatsoever accruing thereunder or pertaining thereto.
“Payment Intangible” has the meaning stated in in the UCC.
“PBGC” means the Pension Benefit Guaranty Corporation.
“Permitted Debt” means any and all Debt permitted under Section 6.1.
“Permitted Encumbrances” has the meaning stated in Section 6.2(a) hereof.
“Permitted Expense” has the meaning stated in Section 3.6 hereof.
“Petition Date” means the date of filing of the Petition for Relief commencing the
Reorganization Case.
“Person” means an individual, a corporation, a partnership, a joint venture, a trust
or unincorporated organization, a joint stock company or other similar organization, a
government or any political subdivision thereof, or any other legal entity.
“Post-Petition Obligation” means an obligation of the Borrower which is not a
Pre-Petition Obligation.
“Pre-Petition Obligation” means any obligation of the Borrower arising, or
deemed to have arisen pursuant to the Bankruptcy Code, before the Petition Date.
“Proceeds” means, collectively, whatever is received when any of the Collateral
is sold, exchanged, leased, collected, or otherwise disposed of, including cash, insurance
proceeds, negotiable instruments and other instruments for the payment of money, chattel paper,
security agreements, other documents, and other noncash proceeds.
“Purchased Assets” means the assets to be sold by the Borrower to the Lender or
an Affiliate of the Lender pursuant to the APA.
“Release” means any spilling, leaking, pumping, pouring, emitting, emptying,
discharging, injecting, escaping, leaching, or dumping.
“Remedial Actions” means:
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(a) clean-up or removal of Hazardous Substances;
(b) such actions as may be necessary to monitor, assess, or evaluate the
Release or threatened Release of Hazardous Substances;
(c) proper disposal or removal of Hazardous Substances;
(d) the taking of such other actions as may be necessary to prevent, minimize,
or mitigate the damages caused by a Release or threatened Release of Hazardous Substances to
the public health or welfare or to the environment; and
(e) the providing of emergency assistance after a Release.
Remedial Actions include, but are not limited to, such actions at the location of a Release as:
storage; confinement; perimeter protection using dikes, trenches, or ditches; clay cover;
neutralization; clean-up of Hazardous Substances or contaminated materials; recycling or reuse;
diversion; destruction; segregation of reactive wastes; dredging or excavation; repair or
replacement of leaking containers; collection of leachate and runoff; onsite treatment or
incineration; providing alternative water supplies; and any monitoring reasonably required to
assure that such actions protect the public health and welfare and the environment.
“Reorganization” means reorganization as defined in ERISA §4241(a).
“Reorganization Case” has the meaning stated in the Recitals hereof.
“Reportable Event” means with respect to any Employee Pension Plan, an event
described in ERISA §4043(b).
“Security Documents” means, individually and collectively, any instruments now
or hereafter executed and delivered to the Lender to secure, or to assure, payment or
performance, of the Obligations, and any future amendments, restatements, modifications or
supplements thereof or thereto.
“Site Assessments” has the meaning stated in Section 7.5 hereof.
“Site Reviewers” has the meaning stated in Section 7.5 hereof.
“Software” has the meaning stated in in the UCC.
“Trademarks” means, collectively, all of the Borrower’s right, title and interest in
and to (i) all trademarks, service marks, trade names, corporate names, Borrower names,
business names, fictitious names, trade dress, service marks, trade styles, logos and other designs
or sources of business identifiers or other indicia of trade origin, (ii) all trademark and service
mark registrations and applications for trademark or service mark registrations (including,
without limitation, each registration and application set forth on Schedule “A” hereto) and
(iii) any and all extensions and renewals of or with respect to any of the foregoing, including, but
not limited to, (A) the right to sue or otherwise recover for any and all past, present and future
infringements, misappropriations and other violations thereof, (B) all income, royalties,
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damages, settlements and other payments now and hereafter due and/or payable with respect
thereto (including, without limitation, payments under all licenses entered into in connection
therewith, and damages, settlements and payments for past or future infringements thereof) and
(C) all rights of the Borrower corresponding thereto throughout the world and all other rights of
the Borrower of any kind whatsoever accruing thereunder or pertaining thereto, together in each
case with the goodwill of the business connected with the use of, and symbolized by, any or all
of the foregoing throughout the world, but excluding any United States intent-to-use trademark
application prior to the filing of a Statement of Use or an amendment to allege use in connection
therewith to the extent that a valid lien and security interest may not be taken in such an intentto-use application under applicable law.
“UCC” means the Uniform Commercial Code as in effect in the State of
Delaware or, when the laws of any other jurisdiction govern the perfection or enforcement of any
Lien, the Uniform Commercial Code of such jurisdiction.
“Withdrawal Liability” means any withdrawal liability, as defined in ERISA
§4201.
SECTION 2. AMOUNT AND TERMS OF LOAN.
2.1 Line of Credit.
(a) Subject to, and in accordance with, the terms and conditions of this
Agreement, the Lender agrees to extend credit to the Borrower by making loans to it, from time
to time during the period commencing on the Closing Date and ending on the Line of Credit
Termination Date, in an aggregate outstanding amount that shall not exceed, at any one time, the
lesser of:
(i) One Million Five Hundred Thousand Dollars ($1,500,000.00) in principal;
or
(ii) (A) Prior to entry of the Final DIP Order, the amount authorized by the
Interim DIP Order, and (B) on and after the date of entry of the Final DIP Order, the Final DIP
Order.
(b) The Borrower shall notify the Lender orally or in writing of each proposed
borrowing under the Line of Credit not later than 10:00 a.m. on the day of any proposed
borrowing. Each such borrowing shall be in an amount which does not exceed (a) Three
Hundred Thousand Dollars ($300,000.00), minus (b) the Borrower’s book balance of cash and
cash equivalents as of the close of business on Friday of the week prior to the date of such
borrowing notice. The Borrower shall be limited to one borrowing per week. The Borrower
authorize and direct the Lender to disburse the proceeds of each such borrowing by wire transfer
to Borrower’s demand deposit account maintained with Silicon Valley Bank.
(c) The Line of Credit Termination Date may be extended or renewed by the
Lender, in its sole discretion, on a day-to-day basis or otherwise, based on a letter to such effect
from the Lender to the Borrower or by a written agreement between the parties hereto; provided,
however, the Lender shall have no duty or obligation, express or implied, to extend the Line of
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Credit Termination Date or consider any request for such an extension and further provided that
an extension of the Line of Credit Termination Date after the occurrence of a Default or Event of
Default shall not constitute a waiver of such Default or Event of Default.
(d) Notwithstanding anything contained herein to the contrary, the Line of Credit
shall be a non-revolving loan facility and, therefore, each advance under the Line of Credit shall
permanently reduce, dollar for dollar, the Borrower’s credit availability under the Line of Credit
and the Borrower will not have the ability to re-borrow hereunder.
2.2 Line of Credit Note. On the Closing Date, the Borrower shall execute and
deliver to the Lender its promissory note, which shall evidence the Borrower’s obligation to
repay the principal of, interest on, and other amounts due in connection with the Line of Credit
and the Obligations, and which shall:
(a) be dated the Closing Date and be payable to the Lender’s order in the
principal amount of One Million Five Hundred Thousand Dollars ($1,500,000.00).
(b) require the payment of interest on the unpaid principal amount of any funds
advanced and outstanding under the Line of Credit from the dates of such advances and, prior to
the occurrence of an Event of Default, at an annual rate equal to the Contract Rate and, on and
after (i) Line of Credit Termination Date, or (ii) the date of occurrence of an Event of Default, at
an annual rate equal to the Default Rate, in each case whether prior to or after judgment against
the Borrower;
(c) not require any payment of principal or interest prior to the Line of Credit
Termination Date and be payable in full as to the entire unpaid principal balance, all accrued
interest and other sums due thereunder on the Line of Credit Termination Date; and
(d) be secured by the Security Documents and the Collateral.
2.3 Loan Account. The Lender shall record in one or more Loan Accounts, the
Loans, all advances to and all payments made by Borrower on account of the Loans, and all
other appropriate debits and credits.
2.4 Computation of Interest. Interest shall be calculated on the basis of a 365-day
year for actual days elapsed. Any change in the interest rate on the Note resulting from a change
from the Contract Rate to the Default Rate shall become effective as of the opening of business
on the day on which such change shall occur.
2.5 Maximum Legal Rate. Borrower shall not be obligated to pay and Lender shall
not collect interest on any Obligation at a rate in excess of the maximum permitted by law or the
maximum that will not subject Lender to any civil or criminal penalties. If, because of the
acceleration of maturity, the payment of interest in advance or any other reason, the Borrower is
required, under the provisions of any Loan Document or otherwise, to pay interest at a rate in
excess of such maximum rate, the rate of interest under such provisions shall immediately and
automatically be reduced to such maximum rate, and any payment made in excess of such
maximum rate, together with interest thereon at the rate provided herein from the date of such
payment, shall be immediately and automatically applied to the reduction of the unpaid principal
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balance of the Obligations as of the date on which such excess payment was made. If the
amount to be so applied to reduction of the unpaid principal balance exceeds the unpaid principal
balance, the amount of such excess shall be refunded by Lender to Borrower.
2.6 Payments. All payments by the Borrower hereunder shall be made at the
Lender’s address set forth in Section 8.2, or such other place or places as the Lender may direct,
prior to 5:00 P.M. on the date of payment, in lawful money of the United States of America, and
in immediately available funds.
2.7 Application of Payments. All payments shall be applied first to the payment in
full of any expenses incurred by the Lender and permitted to be charged to the Borrower,
including (without limitation) reasonable attorneys’ fees, then to the payment in full of any late
charges, then to the payment in full of accrued, unpaid interest and finally to the reduction of the
unpaid principal balance. The portion of any payment applied to the reduction of the unpaid
principal balance shall permanently reduce the Line of Credit Commitment by the amount of
such payment and may not be re-borrowed.
2.8 Voluntary and Mandatory Payments. The Obligations may pre-paid, in whole or
in part and without penalty, at any time prior to the Line of Credit Termination Date. If the
unpaid principal balance of the Line of Credit Note thereon exceeds the Line of Credit
Commitment at any time, the Borrower shall immediately pay to the Lender for application to
the Line of Credit Note an amount equal to such excess. All Obligations shall be due and
payable in full on the Line of Credit Termination Date.
2.9 Additional Security. In addition to the security provided herein and in the
Security Documents, Borrower also grants Lender, as further security for payment of the
Obligations, a lien upon and security interest in any and all debts or other obligations Lender or
any Affiliate of Lender may owe to Borrower from time to time.
2.10 Administrative Status of Obligations. In addition to being secured by the
Collateral, the Obligations shall be allowed administrative expenses in the Reorganization Case,
pursuant to Section 503(b)(1) of the Bankruptcy Code, with priority over all other administrative
expenses, pursuant to Section 364(c)(1) of the Bankruptcy Code.
2.11 Grant of Security Interest. To secure the payment to the Lender and the prompt
performance of the Obligations, the Borrower hereby grants to Lender (i) a first priority security
interest in all of the Borrower’s assets not subject to Permitted Encumbrances, including all such
presently owned or hereafter acquired Accounts, Chattel Paper, Commercial Tort Claims,
Deposit Accounts, Documents, Equipment, Fixtures, General Intangibles, all Intellectual
Property Collateral, Goods, Inventory, Instruments, Investment Property, Letter of Credit Rights,
Payment Intangible, Supporting Obligations, insurance policies, all books and records (including
customer lists, files, correspondence, tapes, computer programs, print-outs and computer
records) pertaining to the foregoing, and all Products and Proceeds (including cash collateral, as
defined in Section 363 of the Bankruptcy Code and all accessions to, substitutions for, and all
replacements, products, and cash and non-cash proceeds of the foregoing, including proceeds of
and unearned premiums with respect to insurance policies, and claims against any Person for
loss, damage or destruction of any Collateral) but excluding all causes of action under
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Sections 544, 545, 547, 548, 549 or 550 of the Bankruptcy Code and the proceeds thereof, and
(ii) a security interest in all assets of the Borrower subject to Permitted Encumbrances, junior
only to such Permitted Encumbrances (collectively, items (i) and (ii) above are referred to as the
“Collateral”). The Borrower agrees that the aforesaid grant of security interests is intended as a
contemporaneous exchange for value given to the Borrower.
2.12 Perfection of Security Interests. The Interim DIP Order and the Final DIP
Order shall, without the necessity of any further action or filings by the Lender, the Debtor or
any other Person, perfect the Lender’s security interests in the Collateral. Notwithstanding the
foregoing, the Borrower shall, at its cost and expense, execute and deliver to Lender,
concurrently with the execution of this Agreement, and at any time or times hereafter at the
request of the Lender, all financing statements and all other agreements, instruments and
documents that the Lender may reasonably request, in form and substance satisfactory to the
Lender, and shall take any and all other steps reasonably requested by the Lender, in order to
perfect and maintain the security interest and liens granted herein by the Borrower to the Lender
and in order to fully consummate all of the transactions contemplated herein and under any other
Loan Documents.
2.13 Additional Collateral; Right of Set-Off. Collateral of any nature and the cash
and noncash Proceeds thereof owned by the Borrower or in which the Borrower has an interest,
which now or hereafter are in the possession or control of the Lender, shall at all times constitute
additional security and Collateral for the Obligations and may be set off against the Obligations
upon the occurrence of an Event of Default.
2.14 Right to Credit Bid. In connection with any sale of Collateral, the Lender shall
have the right to credit bid the Obligations.
2.15 Facility Fee. On the Line of Credit Termination Date, the Borrower shall pay to
the Lender an amount equal to one percent (1%) of the amount of the Line of Credit
Commitment. The amount payable by the Borrower pursuant to this Section 2.15 is referred to
herein as the “Facility Fee”).
SECTION 3. BORROWER REPRESENTATIONS AND WARRANTIES. To induce
Lender to enter into this Agreement and to make the Loans, the Borrower represents and
warrants to Lender that:
3.1 Organization and Qualification. The Borrower is a corporation duly organized,
validly existing and in good standing under the laws of the jurisdiction of its incorporation and is
duly qualified as a foreign corporation and in good standing under the laws of each jurisdiction
in which the conduct of its business or the ownership of its assets requires such qualification.
3.2 Power and Authority. Subject to the Bankruptcy Court approval of this
Agreement, the Borrower has the corporate power to execute, deliver and perform under, the
Loan Documents, to borrow under this Agreement and to create the collateral security interests
for which the Security Documents provide, and has taken all necessary corporate action to
authorize the borrowings hereunder on the terms and conditions of this Agreement and the
execution and delivery of, and performance under, the Loan Documents. Other than Bankruptcy
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Court approval of this Agreement, no consent of any other party (including members of the
Borrower) and no consent, license, approval or authorization of, or registration or declaration
with, any governmental authority, bureau or agency is required in connection with the execution,
delivery, performance, validity or enforceability of the Loan Documents.
3.3 Enforceability. Subject to the Bankruptcy Court approval of this Agreement, the
Loan Documents, when executed and delivered to Lender pursuant to the provisions of this
Agreement, will constitute valid obligations of the Borrower legally binding upon it and
enforceable in accordance with their respective terms, except as enforceability of the foregoing
may be limited by bankruptcy, insolvency or other laws of general application relating to or
affecting the enforcement of creditors’ rights.
3.4 Conflict with Other Instruments. Subject to the Bankruptcy Court approval of
this Agreement, the execution and delivery of, and performance under, the Loan Documents will
not violate or contravene any provision of any existing law or regulation or decree of any court,
governmental authority, bureau or agency having jurisdiction in the premises or of the Articles or
Certificate of Incorporation, Charter or By-Laws of the Borrower.
3.5 Title to Collateral. The Borrower has good and marketable title in fee to the
Collateral, free of any mortgages, pledges, charges, liens, security interests or other
encumbrances except Permitted Encumbrances.
3.6 Use of Proceeds. From and after the Closing Date, the Borrower agree that
amounts drawn on the Line of Credit may be used only to pay expenses provided for in the
Budget (with a twenty percent (20%) cumulative variance on a line item basis (a “Permitted
Variance”). In no circumstance shall amounts drawn on the Line of Credit or any cash Collateral
for the Obligations be used for expenses incurred to investigate or to contest in any adversary
proceeding or any other action (a) the validity, extent, attachment, perfection or priority of the
Liens created by this Agreement or the Loan Documents, (b) the validity, binding effect or
enforceability of this Agreement or the Loan Documents or the Line of Credit Note, or (c) any
other rights or interests of the Lender under the Loan Documents (those expenses set forth in
clauses (i) through (iv) above and not excluded pursuant to the foregoing proviso are hereinafter
collectively referred to as the “Permitted Expenses”). Nothing herein shall in any way prejudice
or prevent the Lender from objecting, for any reason, to any applications made for interim or
final allowances of compensation for services rendered or reimbursement of expenses incurred
under section 330 or 331 of the Bankruptcy Code.
3.7 No Notices; No Violations. Neither the Borrower nor any Subsidiary has
received any notice from any Governmental Body or any insurance or inspection body to the
effect that any of its properties, facilities, equipment or business procedures or practices fail to
comply with any applicable Law, including any ordinance, regulation, building or zoning Law,
judicial or administrative determination, or any other requirements of any such Governmental
Body, and the Borrower and all Subsidiaries, and all such properties, facilities, equipment,
procedures and practices, comply in all material respects with all such Laws, including ERISA
and any Environmental Laws.
3.8 Margin Regulation; Investment Company Act.
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(a) The Borrower is not engaged principally, or as one of its important activities,
in the business of extending credit for the purpose of purchasing or carrying “margin stock”
within the meaning of Regulation U. No part of the proceeds of the Loan will be used, directly,
or indirectly, for the purpose of purchasing or carrying any “margin stock” within the meaning of
Regulation U. None of the transactions contemplated by this Agreement (including the direct or
indirect use of the proceeds of the Loan) will violate or result in a violation of Regulation T, U or
X.
(b) The Borrower is not an “investment company” registered or required to be
registered under the Investment Company Act of 1940, as amended or (ii) controlled by such a
company.
3.9 Location of Collateral. The Collateral and all of the Borrower’ business records
are situated at the locations set forth in Schedule 3.8 attached hereto and made a part hereof, and
the Borrower’ places of business are all listed thereon.
3.10 Broker’s Commissions. No brokerage commission or similar compensation is
due or will become due to any Person by reason of the making of the Loan.
3.11 APA Representations. All of the representations made by the Borrower to the
Lender in the APA are true and correct.
SECTION 4. CONDITIONS OF BORROWING.
4.1 Initial Advance. As a condition precedent to the Lender’s obligation to make the
initial advance under the Line of Credit, the following conditions shall all be satisfied:
(a) Loan Documents. The Borrower shall have delivered or caused to be
delivered to the Lender duly executed copies of each of the Loan Documents.
(b) Financing Statements. A financing statement describing the Collateral shall
have been filed in each such jurisdiction and in each such office as shall have been required by
the Lender.
(c) Borrower’ Authorizations.
(i) The Borrower shall have delivered to Lender:
(A) a copy, certified by the Secretary of the Borrower, of the resolutions
of the Board of Directors of the Borrower authorizing and approving the execution and delivery
of and performance under this Agreement and the other Loan Documents, the borrowings
provided for hereunder and the creation of the collateral security interests for which the Security
Documents provide;
(B) a copy of the Borrower’s articles or certificate of incorporation,
certified by the Secretary of State of the state of the Borrower’s incorporation as of a recent date;
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(C) a good standing or subsistence certificate with respect to the Borrower
certified by the Secretary of State of the state of the Borrower’s incorporation as of a recent date;
(D) a copy of the Borrower’s By-Laws, as currently in effect, certified by
such Borrower’s Secretary or Assistant Secretary;
(ii) The Secretary of the Borrower shall have duly executed and delivered to
the Lender a certificate of incumbency, in form and substance satisfactory to the Lender.
(d) Representations. The representations and warranties contained in Section 3
hereof shall be true and correct on and as of the date of the making of the Loans and the date of
any advance under the Line of Credit with the same effect as if made on and as of such date, and
no Event of Default or Default shall be in existence on the date of the making of Loans or such
advance or shall occur as a result thereof.
(e) No Litigation. No suit, action, investigation, inquiry or other proceeding by
or before any arbitrator or any governmental authority shall be pending and no preliminary or
permanent injunction or order by a state or federal court shall have been entered (i) in connection
with this Agreement, the other Loan Documents, the APA or any of the transactions
contemplated hereby or thereby, or (ii) which, in the reasonable judgment of the Lender, could
reasonably be expected to have a material adverse effect upon the Borrower.
(f) Lien Searches. The Lender shall have received such secured transaction,
judgment and docket searches as it deems appropriate.
(g) Insurance. The Lender shall have received certificates or policies evidencing
the insurance required under Section 5.7.
(h) No Violation. Subject to Bankruptcy Court approval of this Agreement, the
completion of the transactions contemplated hereby and by the Loan Documents shall not
contravene, violate or conflict with, nor involve the Lender in violation of, any law, rule, or
regulation applicable to any of them.
(i) Legal Matters. All legal matters incident to the transactions contemplated by
this Agreement shall be satisfactory to counsel for the Lender.
(j) Interim DIP Order. The Bankruptcy Court shall have entered the Interim DIP
Order in form and substance satisfactory to the Lender and its counsel and such shall be in full
force and effect and shall not have been vacated, reversed, modified, amended or stayed.
(k) Execution of APA. The Borrower and the Lender shall have executed the
APA and the APA shall not have been terminated.
(l) Cash Management System. The Borrower shall have implemented a cash
management system satisfactory, in form and substance, to the Lender.
(m) Closing Date Budget. The Borrower shall have delivered to the Lender a
Budget setting forth: (a) projected weekly operating cash receipts for each week, (b) projected
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weekly disbursements (including, specifically, from advances under the Line of Credit) for each
week, and (c) a liquidity forecast of the Borrower, for each week commencing with the week
ending as of December 15, 2017 (collectively, the “Projected Information”).
(n) No Default. No Default or Event of Default shall exist as on the date of such
initial advance or shall occur as a result of making such initial advance.
4.2 Subsequent Advances. As a condition precedent to the Lenders’ obligation to
make any advance after the initial advance, the following conditions shall all be satisfied on the
date of such Advance:
(a) No Default. No Default or Event of Default shall exist on the date of such
advance or shall occur as the result of making such advance.
(b) Representations. Without limiting the generality of Section 4.2(a), the
representations and warranties contained in Section 3 shall be true and correct on and as of the
date of the making of such advance with the same effect as if made on and as of such date.
(c) No Litigation. No litigation, investigation, or proceeding before or by any
arbitrator or governmental authority shall be pending and no preliminary or permanent injunction
or order by a state or federal court shall have been entered (i) in connection with this Agreement,
the other Loan Documents, the APA or any of the transactions contemplated hereby or thereby,
or (ii) which, in the reasonable judgment of the Lender, could reasonably be expected to have a
material adverse affect on the Borrower.
(d) Non-Termination of APA. The APA shall not have been terminated.
(e) Additional Matters. All corporate and other proceedings, and all documents,
instruments and other legal matters in connection with the transactions contemplated by this
Agreement and the other Loan Documents shall be reasonably satisfactory, in form and
substance, to the Lender.
4.3 Waiver of Conditions. The Lender may waive any condition in whole or in part.
SECTION 5. AFFIRMATIVE COVENANTS. The Borrower covenants and agrees that
from and after the Closing Date and so long as any of the Obligations remain outstanding and
unpaid, in whole or in part, the Borrower will observe the following covenants, unless the Lender
shall otherwise consent in writing:
5.1 Financial Statements; Reports. The Borrower will furnish to Lender:
(a) on or prior to Tuesday of each week following the Closing Date, an updated
Budget, in form and substance satisfactory to Lender, prepared on a cumulative, weekly roll
forward basis, together with a report that sets forth for the immediately preceding four (4) week
period a comparison of the actual cash receipts and cash disbursements to the Projected
Information for such four (4) week period set forth in the Budget on a cumulative, weekly rollforward basis, together with a certification from an authorized officer of Borrower that no
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material budget deviation has occurred or if a material budget deviation has occurred, a detailed
explanation of such occurrence; and
(b) from time to time, such financial and other information as Lender may
reasonably request.
5.2 Liabilities. The Borrower and any Subsidiaries will pay and discharge, at or
before their maturity, all their respective Post-Petition Obligations (including, without limitation,
tax liabilities and all employee wages as provided in the Fair Labor Standards Act, 29 U.S.C.
§§206-207 and any successor statute), except those which may be contested in good faith. .
5.3 ERISA.
(a) The Borrower will furnish to Lender (i) within five (5) days after it has reason
to know that any Reportable Event has occurred with respect to any Employee Pension Plan or
that the PBGC has instituted or will institute proceedings under Title IV of ERISA to terminate
any Employee Pension Plan or to appoint a trustee to administer any Employee Pension Plan, a
statement setting forth the details as to such Reportable Event, termination or appointment
proceedings and the action which it (or Employee Pension Plan sponsor other than the Borrower)
proposes to take with respect thereto, together with a copy of the notice of such Reportable Event
given to PBGC if a copy of such notice is available to the Borrower or any of its Controlled
Group Members; and (ii) promptly after receipt thereof, a copy of any notice the Borrower or
any of its Controlled Group Members or the sponsor of any Employee Pension Plan received
from PBGC or the Internal Revenue Service which sets forth or proposes any action or
determination with respect to such Employee Pension Plan.
(b) The Borrower will notify Lender of (i) any excise taxes which have been
assessed or which the Borrower or any of its Controlled Group Members have reason to believe
may be assessed against the Borrower or any of its Controlled Group Members by the Internal
Revenue Service with respect to any Employee Pension Plan or (ii) any revocation of
qualification under Code §401 or §403(b) which has occurred or which the Borrower or any of
its Controlled Group Members have reason to believe may occur with respect to any Employee
Pension Plan.
5.4 Notices. The Borrower will promptly give notice in writing to Lender of the
occurrence of any of the following:
(a) any Event of Default or Default under this Agreement, or any event of default
or similar occurrence under any instrument or other agreement of the Borrower entitling any
Person to accelerate the maturity of any obligation of the Borrower or to exercise any other
remedy against the Borrower;
(b) any strike, lock-out, boycott or any other labor trouble;
(c) the commencement of any material litigation, proceeding or dispute affecting
the Borrower or any material dispute between the Borrower and any Person;
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(d) any material and adverse change in the financial position, operations or
business of the Borrower; or
any changes in the personnel holding the following positions with the Borrower at the time of
closing: President, Chief Financial Officer and Chairman of the Board of Directors.
5.5 Environmental Matters; Compliance with Laws.
(a) Borrower, and its Subsidiaries, shall comply, and cause all properties, assets,
and operations owned or used by such Borrower and its Subsidiaries to comply, with (i) all
Laws, including, without limitation, all Environmental Laws and all other applicable zoning,
occupational safety, health, employment, discrimination, labor and other Laws and regulations,
(ii) the provisions and requirements of all franchises, licenses, permits and certificates of
compliance and approvals issued by Governmental Bodies and with other like grants of authority
held by the Borrower or its Subsidiaries in connection with its business, and (iii) all applicable
material decrees, orders and judgments.
(b) Borrower shall promptly notify the Lenders in reasonable detail once it is
aware of any failure by the Borrower or its Subsidiaries to comply with or perform or any breach
or violation by the Borrower or its Subsidiaries in respect of any of the matters compliance with
which is required under Section 5.5(a).
(c) The Borrower shall:
(i) immediately notify the Lender (and any other person that the Borrower is
required to notify pursuant to any applicable laws) once it is aware of a Release or threatened
Release of Hazardous Substances on, from, or near any of the properties owned or used by the
Borrower which might cause Contamination;
(ii) immediately notify the Lender once an environmental investigation or
clean-up proceeding is instituted by any Person in connection with such properties;
(iii) immediately notify the Lender of any citation, notification, complaint, or
violation which the Borrower receives from any Person which relates to or pertains to the
making, storing, handling, treating, disposing, generating, transporting or Release of any
Hazardous Substances;
(iv) promptly upon the written request of the Lender, permit the Lender, its
agents, contractors and other representatives, to enter into any property owned or used by the
Borrower in order to make such report or assessment, and at such other times and as often as the
Lender may reasonably request, the Borrower will make available at their offices to the Lender
or its representatives such historical and operational information (including the results of all
samples sent for analysis), correspondence with official bodies, and environmental reviews
conducted prior to and after the Closing Date regarding its properties as are within the
possession, custody or control of the Borrower or which are reasonably available to it, and
(v) make appropriate personnel employed by the Borrower having knowledge
of such matters available for meetings with the Lender or its representatives; and
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(vi) comply, and cause all properties, assets, and operations owned or used by
the Borrower to comply, with all applicable federal, state, local and other environmental, zoning,
occupational safety, health, employment, discrimination, labor and other laws and regulations.
(d) If the Borrower shall fail to fully execute and complete any requisite
Remedial Action, the Lender may, but is not obligated to, make advances or payments toward
performance or satisfaction of such Remedial Actions.
(e) If the Lender acquires equitable or legal title to any of the Borrower’s
property as a result of enforcement of remedies hereunder or under any other Loan Document,
the Lender does not accept and shall not bear (nor shall any assignee or transferee of the Lender
accept or bear) any responsibility for any Hazardous Substances in or about such property or for
the actual or threatened Release thereof from such property. No provisions of the Loan
Documents shall be interpreted to absolve or release the Borrower from any liability or
responsibility which they may have to any Person, under any local, state or federal statute or
regulation, for Remedial Actions with respect to any such Hazardous Substances or for the actual
or threatened Release of any such Hazardous Substances.
(f) The Borrower shall defend, indemnify the Lender and hold the Lender
harmless from and against all loss, liability, damage, cost, and expense, including without
limitation, reasonable attorneys fees, fines, or other civil and criminal penalties or payments, for
failure of the Collateral or any other operations, assets or property owned or used by the
Borrower to comply in all respects with all environmental and other laws, caused, in whole or in
part, regardless of fault, by the Borrower or by any past or present owner, occupier, tenant,
subtenant, licensee, guest or other person provided, the Borrower shall not be liable for any loss,
liability, damage, cost or expense under this Section 5.5(f) caused by the gross negligence or
willful misconduct of the Lender. The provisions of this Section 5.5(f) shall survive payoff,
release, foreclosure, or other disposition of this Agreement, the Collateral, or such other
properties hereunder or otherwise. The Borrower shall remain liable hereunder regardless of any
other provisions hereof which may limit the Borrower’ liability.
(g) All sums advanced or paid by the Lender under this Section 5.5, including
sums so advanced or paid in connection with any judicial or administrative investigation or
proceeding relating thereto, and including, without limitation, reasonable attorneys’ fees, fines,
or other penalties or payments, and all of the Borrower’ obligations to defend, indemnify and
hold harmless the Lender, shall be deemed to be advances under the Line of Credit and shall be
at once repayable. The Borrower’ obligations with respect thereto shall be evidenced by, and
shall bear interest at the highest rate provided in the Line of Credit Note and shall be secured and
guaranteed, as the case may be, by the Security Documents.
5.6 Corporate Existence; Properties. The Borrower will not change its name and the
Borrower will maintain:
(a) its corporate existence and its qualification to do business and good standing
in each jurisdiction in which qualification is necessary for the proper conduct of its businesses;
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(b) all licenses, permits and other authorizations necessary for the ownership and
operation of its properties and businesses; and
(c) its assets and properties (including all of the Collateral) in substantially the
state of repair, order and condition as on the date hereof, reasonable wear and tear or loss by
casualty excepted.
5.7 Insurance.
(a) The Borrower shall carry at all times insurance covering risks, in amounts at
least equal to and subject to terms no less favorable than the insurance maintained by the
Borrower as of the Petition Date, and pay all premiums on the policies for such insurance when
and as they become due and do all other things necessary to maintain such policies in full force
and effect. The Borrower shall from time to time, upon request by the Lender, promptly furnish
or cause to be furnished to the Lender evidence, in form and substance satisfactory to the Lender,
of the maintenance of all insurance required to be maintained by this Section 5.7 including, but
not limited to, such originals or copies, as the Lender may request, of policies, certificates of
insurance, riders and endorsements relating to such insurance and proof of premium payments.
(b) The Borrower shall cause all hazard insurance policies to provide, and the
insurers issuing such policies to certify to the Lender, that:
(i) the interest of the Lender shall be insured regardless of any breach or
violation by Borrower or the holder or owner of the policies of any warranties, declarations or
conditions contained in such policies and the Lender shall have the right, in its own name or the
name of the Borrower, to file claims, receive and give acquittance for any payments and execute
any and all endorsements or other documents necessary to effect the collection, compromise or
settlement of any claims;
(ii) if such insurance be proposed to be canceled or materially changed for
any reason whatsoever, such insurer will promptly notify the Lender and such cancellation or
change shall not be effective, as to the Lender, for thirty (30) days after receipt by Lender of such
notice, unless the effect of such change is to extend or increase coverage under the policy;
(iii) the Lender will have the right, at its election, to remedy any default in the
payment of premiums within thirty (30) days of notice from the insurer of such default; and
(iv) loss payments in each instance will be payable to the Lender as lender
loss payee, or otherwise.
(c) If the Borrower shall fail at any time or times hereafter to obtain and maintain
any of the policies of insurance required hereby, or fail to pay any premium in whole or in part
relating to any such policies, then Lender may, but it shall have no obligation to do so, obtain
and cause to be maintained any or all of such policies, and pay any part or all of the premiums
due thereunder, without thereby waiving any default by Borrower, and any sums so disbursed by
Lender shall become a part of the Obligations secured by the Collateral, payable on demand and,
until paid, shall bear interest at the Default Rate.
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5.8 Books and Records. The Borrower will maintain accurate and complete records
and books of account with respect to all its operations in accordance with GAAP, and will permit
officers or representatives of the Lender to examine and make excerpts from such books and
records and to visit and inspect its properties, both real and personal, at all reasonable times
provided such examination will not interfere with Borrower’ operations.
5.9 Location of Business. The Borrower will not change the location of any place of
business of Borrower, whether the establishment of a new place of business or the
discontinuance of a present place of business.
5.10 Group Health Plans. The Borrower will comply in all material respects with the
group health plan COBRA Continuation Coverage requirements of Code §4980B(f), with all
provisions of §1862(b)(1) of the Social Security Act and the provisions of the Health Insurance
Portability and Accountability Act of 1996. The Borrower will furnish to Lender, as soon as
possible and in any event within thirty (30) days after the Borrower knows or has reason to
know, notice that the Borrower is not in compliance with any provision of Code §4980B(f) or
§1862(b)(1) of the Social Security Act.
5.11 Location of Collateral. All Collateral and all of the Borrower’ business records
will at all times be situated at the locations set forth in Schedule 3.8, and the Borrower will
provide the Lender with at least sixty (60) days’ advance written notice of any change in such
locations.
5.12 APA Covenants. The Borrower will comply with all covenants in the APA
applicable to the Borrower.
SECTION 6. NEGATIVE COVENANTS.
The Borrower covenants and agrees that, from and after the Closing Date and so long as
any of the Obligations remain outstanding and unpaid, in whole or in part, the Borrower will
observe the following covenants unless the Lender shall otherwise consent in writing:
6.1 Debt. The Borrower will not create, incur, assume or suffer or permit to exist
any Debt, including indebtedness for borrowed money or any indebtedness constituting the
deferred portion of the purchase price of any property, except (collectively, the “Permitted
Debt”):
(a) any Obligations, whether evidenced by the Line of Credit Note or any other
instruments;
(b) Debt related to Permitted Expenses;
(c) Pre-Petition Obligations; and
(d) any other Debt permitted under the Loan Documents.
6.2 Liens.
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(a) The Borrower will not create, assume, or suffer to exist, any Lien of any kind
upon the Collateral or any of its other assets, whether now owned or hereafter except the
following (collectively, the “Permitted Encumbrances”);
(i) Liens identified on Schedule 6.2 hereof;
(ii) any adequate protection or replacement liens that may be granted to
Century Medical, Inc. with respect to diminution in value, if any, of its interests in the
Borrower’s property resulting from the use, sale or lease of the Borrower’s property (including
the use of the cash and securities in the cash collateral accounts) or the automatic stay
(iii) Liens for taxes not yet payable;
(iv) mechanics’, materialmen’s, warehousemen’s, carriers’ or other like Liens
arising in the ordinary course of business arising with respect to obligations which are not
overdue for a period longer than thirty (30) days;
(v) other encumbrances consisting of zoning restrictions, easements,
restrictions on the use of real property or minor irregularities in the title thereto, which do not
arise in connection with the borrowing of, or any obligation for the payment of, money and
which, in the aggregate, do not materially detract from the value of the business, properties or
assets of the Borrower; and
(vi) the Liens granted to the Lender.
6.3 Investments, Loans and Advances. The Borrower will not make or suffer to exist
any Investment (by way of transfer of property, contribution to capital, purchase of stock,
securities, partnership or other ownership interests or evidence of indebtedness, acquisition of the
business or assets or otherwise) in, or make or suffer to exist any advances or loans to, any
Person, except that:
(a) the Borrower may extend trade credit under usual and customary arm’s length
terms in the ordinary course of business; and
(b) the Borrower may invest money consistent with the provisions of Section 345
of the Bankruptcy Court or as may be permitted by order of the Bankruptcy Court.
6.4 Dividends; Distributions; Acquisition of Capital Stock. The Borrower will not
declare or pay any dividends or make any other distribution (whether in cash or in property) on
any shares of its capital stock or any other securities (or rights, options or warrants to purchase
such shares), and the Borrower will not purchase, redeem, retire or otherwise acquire for value
any shares of the capital stock or any other securities (or rights, options or warrants to purchase
such shares) of the Borrower.
6.5 Disposition of Assets. The Borrower will not convey, sell, lease, or otherwise
transfer or dispose of all or any part of its properties, assets or business except that (a) the
Borrower may sell used equipment no longer used or useful in connection with their respective
businesses, (b) the Borrower may sell inventory in the ordinary course of its business, and (c) the
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Borrower may sell the Purchased Assets pursuant to the APA or pursuant to an order of the
Bankruptcy Court permitting sale of the Purchased Assets to a buyer other than the Lender
provided, in all cases, all Obligations hereunder are paid in full at closing on such sale.
6.6 Continuance of Business. The Borrower will not engage in any line of business
other than those in which the Borrower is actively engaged on the effective date of this
Agreement.
6.7 Removal and Protection of Property. The Borrower will not remove (other than
in the ordinary course of business) any equipment, inventory, or general intangibles from the
place of business where presently located, nor permit the value of any property to be impaired or
any equipment to become a fixture or an accession to other goods.
6.8 Cash Collateral. The Borrower shall not request the entry of an order of the
Bankruptcy Court authorizing the use of cash collateral pursuant to Section 363 of the
Bankruptcy Code while any Obligations are outstanding unless the terms of such order are
reasonably acceptable to the Lender.
6.9 Handling of Hazardous Substances. The Borrower will not permit use in their
businesses or operations, or produce as a result or as a by-product of their businesses or
operations, or store or hold at any site or location at which it conducts their businesses or
operations, or at any other property, Hazardous Substance unless the Borrower strictly and fully
comply with all requirements of any applicable law, regulation, decision or edict relating to the
special handling, collection, storage, treatment, disposal, or transportation of such Hazardous
Substance. The Borrower will not permit the Release or threatened Release of any Hazardous
Substance on, from, or near their respective properties which might cause Contamination.
6.10 Use of Proceeds. The Borrower agrees that it will not, nor will it permit any
Subsidiary to, directly or indirectly, apply any part of the proceeds of the Advances to the
purchasing or carrying of any “margin stock” within the meaning of Regulation U of the Board
of Governors of the Federal Reserve System, or any regulations, interpretations or rulings
thereunder
6.11 APA Negative Covenants. The Borrower will comply with all covenants in the
APA applicable to the Borrower.
SECTION 7. EVENTS OF DEFAULT, REMEDIES.
7.1 Events of Default. The following shall constitute Events of Default:
(a) Non-Payment. (i) Failure by the Borrower to pay the principal of or accrued
interest on the Line of Credit Note or any other instrument evidencing any Obligation when due,
or (ii) five (5) days following written notice of the failure of the Borrower to pay any other
amount payable to Lender, whether under this Agreement or otherwise, when due;
(b) Falsity of Representations and Warranties. Any representation or warranty
made by the Borrower in this Agreement or in any other Loan Document or in any certificate,
financial or other statement furnished at any time under or in connection with this Agreement or
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any other Loan Document shall be false or misleading in any material respect as of the date made
or deemed to have been made;
(c) Failure to Perform Certain Covenants. Five (5) days following written notice
of failure by the Borrower to observe or perform any other covenants, conditions or provisions
contained in this Agreement or in any other Loan Document unless, within such five (5) day
period, such failure is cured; provided, however, that, the five (5) day notice provision shall not
apply to any Event of Default described in Sections 7.1(a)(i) or 7.1(b) hereof or any other
covenant, condition or provision which is not curable;
(d) Material Adverse Effect. The occurrence of a Material Adverse Effect, as
defined in the APA;
(e) Default Under Other Loan Documents or the APA. An Event of Default by
the Borrower or similar event shall have occurred and be continuing under any Loan Document
or under the APA;
(f) Unenforceability. (i) Any material provision of any of the Loan Documents
shall at any time for any reason cease to be a valid and binding obligation of the Borrower, or
shall be declared to be null and void or (ii) the validity or enforceability thereof shall be
contested by the Borrower or any other Person, or the Borrower shall deny that it has any further
liability or obligation under any Loan Document;
(g) Lender’s Liens. The Liens granted by the Borrower to the Lender shall at any
time fail to be first priority perfected Liens, subject only to Permitted Encumbrances, or the
Borrower shall so allege in any writing;
(h) Judgments. One or more judgments are entered against the Borrower which
have a material adverse affect upon the Collateral;
(i) Appointment of Trustee. The Bankruptcy Court shall enter an order
appointing a trustee under Section 1104(a) of the Bankruptcy Code in the Reorganization Case of
the Borrower;
(j) Final DIP Order. The Bankruptcy Court shall not have entered the Final DIP
Order on or before the thirtieth (30th) day following the Petition Date or the Final DIP Order
shall not have become a Final Order on or before the sixtieth (60th) day following the Petition
Date;
(k) Appointment of Examiner. The Bankruptcy Court shall enter an order
appointing an examiner for the Borrower with powers beyond those stated in Sections 1106(a)(3
and (4) of the Bankruptcy Code;
(l) Modification of Orders. The Interim DIP Order or the Final DIP Order, as
applicable, shall be amended, supplemented, vacated, stayed or otherwise modified without the
written consent of the Lender;
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(m) Dismissal, Conversion, Priority Administrative Expenses.
The
Reorganization Case of the Borrower shall be dismissed or converted to a case under Chapter 7
of the Bankruptcy Code; or an application shall be filed by the Borrower for the approval of, or
there shall arise, any claim which is, an administrative expense claim having priority over the
administrative expense claim granted to the Lender, other than with respect to any administrative
expense claim granted to Century Medical, Inc. pursuant to a cash collateral order entered by the
Bankruptcy Court that is limited in amount to the lesser of (i) diminution in value of Century
Medical Inc.’s collateral as of the Petition Date, and (ii) the amounts owed to Century Medical
Inc. pursuant to that certain Secured Note Purchase Agreement dated September 2, 2011 in the
maximum aggregate amount of Four Million Dollars ($4,000,000);
(n) Relief from Automatic Stay. The Bankruptcy Court shall enter an order
granting relief from the automatic stay applicable under Section 362 of the Bankruptcy Code to
the holder of any security interest in any material Purchased Asset;
(o) Noncompliance with Interim DIP Order or Final DIP Order. The Borrower
shall fail to comply with the terms of the Interim DIP Order or, upon its entry, the Final DIP
Order;
(p) Noncompliance with Cash Collateral Order. The Borrower shall fail to
comply with the terms of any order of the Bankruptcy Court allowing for the use of cash
collateral.
(q) Payment of Pre-Petition Obligations. The Borrower shall make any payment
on account of a Pre-Petition Obligation, other than as approved by the Bankruptcy Court
provided the Lender shall not be deemed to have waived its rights to object to any motion to
approve such payments; or
(r) Claims Against Lender. Commencement by the Borrower, or its estate or any
other Person of any litigation, arbitration or other proceeding relating to any claim or action
against the Lender arising or alleged to arise out of any conduct in connection with Loan
Documents or the APA;
7.2 Remedies.
(a) Upon the occurrence of an Event of Default, the Lender may, by written
notice to Borrower, terminate immediately and irrevocably the Line of Credit, the Line of Credit
Commitment, and any other obligation of the Lender to make any advances to or for the account
of the Borrower, and declare the Line of Credit Termination Date to have occurred and the Line
of Credit Note, and all other instruments evidencing the Obligations to be due and payable,
whereupon the principal amount of the Line of Credit Note and all outstanding Obligations,
together with accrued interest thereon and all other amounts payable thereunder, shall become
immediately due and payable without presentment, demand, protest or other notice of any kind,
all of which are hereby expressly waived, anything contained herein or in the documents
evidencing the same to the contrary notwithstanding;
(b) Upon the occurrence of an Event of Default and following five (5) days
written notice to the Borrower and counsel to the Creditors Committee in the Reorganization
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Case, if one has been appointed, (the “Committee”) the automatic stay of Section 362 of the
Bankruptcy Code shall be deemed automatically vacated and the Lender shall be immediately
permitted to, among other things, pursue any and all of its remedies against the Borrower and the
Collateral unless, prior to the expiration of such five (5) day period, the Bankruptcy Court, upon
motion of the Debtor or the Committee and hearing with an opportunity for the Lender to be
heard, orders otherwise, provided, however, the automatic stay shall be deemed vacated
immediately upon entry of the Interim DIP Order to the extent necessary to allow the Lender to
enforce its entitlement to payment in full of all Obligations from the proceeds of sale of any
Purchased Assets;
(c) Upon the occurrence of an Event of Default the Lender shall have all rights
and, subject to obtaining any necessary relief from the automatic stay, all remedies contained in
this Agreement or in any other Loan Document, and all the rights and remedies of a secured
party under the UCC. In addition to all such rights and remedies, subject to obtaining any
necessary relief from the automatic stay, the Lender may sell, lease or otherwise dispose of the
Collateral, or any part thereof, at public or private sale, for cash, credit or any combination
thereof. The Lender shall have the right to bid and purchase at such sale or sales. The Proceeds
of any sale or other disposition of all or any part of the Collateral upon which Lender has a
security interest, after payment of all costs and expenses of sale, including retaking, holding,
preparing for sale, selling and the like and also including reasonable attorneys’ fees and legal
expenses incurred by the Lender, shall be applied by the Lender to the then outstanding balance
of the Obligations and any surplus shall be paid by the Lender to the Borrower. The Borrower
shall be liable to the Lender for any deficiency;
(d) Upon the occurrence of an Event of Default and subject to obtaining any
necessary relief from the automatic stay, the Lender shall have the right to enter and remain upon
the various premises of the Borrower without cost or charge to Lender, and to use the same,
together with materials, supplies, books and records of the Borrower, for the purpose of
preparing for and conducting the sale of Collateral, whether by foreclosure, auction or otherwise.
In addition, the Lender may remove from such premises the Collateral and copies of any records
with respect thereto, to the premises of the Lender or any designated agent of the Lender for such
time as the Lender may desire, in order to effectively collect or liquidate the Collateral;
(e) Upon the occurrence of an Event of Default, the Borrower irrevocably waives
the right to direct the application of any and all payments (including Proceeds of Collateral) at
any time or times thereafter which may be received by the Lender by or for the benefit of the
Borrower.
7.3 Right of Setoff. Upon the occurrence of a Default or an Event of Default, the
Lender shall have the right, in addition to all other rights and remedies available to it, to set off
against the unpaid balance of the Obligations, any debt owing to the Borrower by the Lender.
7.4 No Marshalling, Etc., Required. If an Event of Default shall have occurred and
be continuing, the Lender shall not be required to marshal any present or future security for, or
guarantees of, the Obligations or to resort to any such security or guarantee in any particular
order and the Borrower waives, to the fullest extent that it lawfully can, (a) any right it might
have to require the Lender to pursue any particular remedy before proceeding against it, and
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(b) any right to the benefit of, or to direct the application of the proceeds of any Collateral until
the Obligations have been paid in full.
7.5 Site Assessments. In connection with the Lender’s consideration of enforcement
or preservation of rights under any Loan Document, if an Event of Default shall occur, the
Borrower shall permit such persons (“Site Reviewers”) as the Lender may select to visit all
properties owned or used by the Borrower and perform such environmental and other site
investigations and assessments thereof (“Site Assessments”) for the purpose of determining
whether such properties are subject to any Contamination or other condition which could result
in any liability, cost or expense to the owner or occupier thereof relating to Hazardous
Substances or otherwise. Such Site Assessments may include above- and below-the-ground
sampling and/or testing for Contamination and such other tests as may be necessary in the
opinion of the Site Reviewers. The Borrower shall supply to the Site Reviewers such historical
and operational information, including the results of all samples sent for analysis,
correspondence with official bodies and previous environmental audits or environmental reviews
regarding its properties as are within its possession, custody or control or which are reasonably
available to it, and will make available for meetings with the Site Reviewers appropriate
personnel employed by the Borrower having knowledge of such matters. The cost of performing
all Site Assessments shall be paid by the Borrower within five days after demand by the Lender,
together with interest thereon at the Default Rate from and after such fifth day until paid. The
provisions of this Section 7.5 are in addition to all rights of the Lender under this Agreement and
the other Loan Documents.
7.6 Remedies Cumulative. Lender may exercise any of its rights and remedies set
forth in this Loan Agreement and the other Loan Documents. The remedies of Lender shall be
cumulative and concurrent, and may be pursued singly, successively, or together, at its sole
discretion, and may be exercised as often as the occasion therefore shall occur; and the failure to
exercise any such right or remedy shall in no event be construed as a waiver or release thereof.
SECTION 8. MISCELLANEOUS.
8.1 No Waiver; Cumulative Remedies. No failure or delay on the part of the Lender
in exercising any right, power or privilege hereunder or under the other Loan Documents shall
operate as a waiver thereof, nor shall any single or partial exercise of any right, power or
privilege hereunder or thereunder preclude or require any other or further exercise thereof or the
exercise of any other right, power or privilege. The Lender shall not be deemed, by any act of
omission or commission, to have waived any of its rights or remedies hereunder unless such
waiver is in writing and signed by the Lender, and then only to the extent specifically set forth in
writing. A waiver with respect to one event shall not be construed as continuing or as a bar to or
a waiver of any right or remedy with respect to a subsequent event. The rights and remedies
herein provided are cumulative and not exclusive of any rights or remedies provided by law.
8.2 Notices. All notices and other communications shall have been duly given and
shall be effective (i) when delivered, (ii) when transmitted via telecopy (or other facsimile
device) to the numbers set forth below, (iii) the Business Day following the day on which the
same has been delivered prepaid to a reputable national overnight air courier service, or (iv) the
third Business Day following the day on which the same is sent by certified or registered mail,
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post prepaid, in each case to the respective parties at the address or telecopy number set forth
below, or at such other address or telecopy number as such party may hereafter specify by
written notice to the other party hereof:
Borrower:

Dextera Surgical, Inc.
900 Saginaw Drive
Redwood City, CA 94063
Attn: Julian Nikolchev
Email: jnikolchev@dexterasurgical.com

with a copy to:

Cooley LLP
101 California Street
5th Floor
San Francisco, CA 94111-5800
Attention: Robert L. Eisenbach III, Esq.
Email: reisenbach@cooley.com
Facsimile: (415) 693-2222

Lender:

Aesculap, Inc.
3773 Corporate Parkway
Center Valley, PA 18034
Attn: Michael F. Barra
Email: mike.barra@aesculap.com

with a copy to:

Stevens & Lee, P.C.
620 Freedom Business Center
Suite 200
King of Prussia, PA., 19406
Attention: Robert Lapowsky, Esq.
Email: rl@stevenslee.com
Facsimile: (610) 371-7958

8.3 Reimbursement of Lender. The Borrower hereby agrees to reimburse the Lender
for out-of-pocket expenses, including reasonable counsel fees, incurred by the Lender in
connection with (a) the development, preparation, execution and approval of this Agreement and
all the Loan Documents, and (b) until all Obligations are paid in full, enforcement by the Lender
and its rights and remedies hereunder and participation by the Lender in, and monitoring of, the
Reorganization Case, but solely in its capacity as Lender and not in its capacity as Buyer under
the APA. Expenses described in this Section 8.3 shall be paid in accordance with the procedures
set forth in the Interim DIP Order and the Final DIP Order.
8.4 Payment of Expenses and Taxes. In addition to payment of the expenses
provided for in Section 8.3, the Borrower agrees to pay, and to save the Lender harmless from
any delay in paying, stamp and other similar taxes, if any, including, without limitation, all
levies, impositions, duties, charges or withholdings, together with any penalties, fines or interest
thereon or other additions thereto, which may be payable or determined to be payable in
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connection with the execution and delivery of this Agreement and the Loan Documents or any
modification of any thereof or any waiver or consent under or in respect of any thereof.
8.5 Survival of Representations and Warranties. All representations, warranties,
covenants and agreements made in this Agreement and all other Loan Documents shall survive
the execution and delivery of the Loan Documents and the making of the Loans hereunder. All
such representations and warranties shall be deemed to be made again at the date of each request
for a borrowing under the Line of Credit. The provisions of Sections 5.5, 7.5, 8.3, 8.4, 8.9, 8.10
and 8.11 hereof shall survive payment of the Obligations.
8.6 Successors. This Agreement shall be binding upon and inure to the benefit of the
Borrower and the Lender and their respective successors and assigns, except that the Borrower
may not assign or transfer its rights hereunder without the prior written consent of the Lender.
8.7 Construction. This Agreement, all Loan Documents, and the rights and
obligations of the parties hereunder and thereunder, shall be governed by and construed and
interpreted in accordance with, the domestic internal laws of State of Delaware without regard to
its rules pertaining to conflict of laws. The Section headings contained in this Agreement are for
reference purposes only and shall not affect in any way the meaning or interpretation of this
Agreement. At all times prior to termination of the APA, to the extent of any direct conflict
between the representations and covenants of the Borrower hereunder and the representations
and covenants of the Seller under the APA, the representations and covenants of the Seller under
the APA shall control. At all times after termination of the APA, the representations and
covenants of the Borrower hereunder shall be fully enforceable notwithstanding any direct
conflict with the representations and covenants of the Seller under the APA.
8.8 Severability. Any provision contained in this Agreement which is prohibited or
unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such
prohibition or unenforceability without invalidating the remaining provisions hereof, and any
such prohibition or unenforceability in any jurisdiction shall not invalidate or render
unenforceable such provision in any other jurisdiction.
8.9 Indemnity. The Borrower hereby agrees to pay, assume liability for, and
indemnify, protect, defend, save and keep harmless the Lender from and against, any and all
liabilities, obligations, losses, damages, settlements, claims, actions, suits, penalties, costs and
expenses (including, but not limited to, legal and investigative fees and expenses) of whatsoever
kind and nature, including, but not limited to claims based upon negligence, strict or absolute
liability, liability in tort, latent and other defects (whether or not discoverable), and any claim for
patent, trademark or copyright infringement which may from time to time be imposed on,
incurred by or asserted against the Lender (whether or not any such claim is also indemnified or
insured against by any other person) relating to or resulting from this Agreement, any Loan
Document, or any of the transactions contemplated herein or therein (but excluding the APA, the
Ancillary Documents, as defined in the APA, or any of the transactions contemplated therein)
except to the extent arising out of Lender’s gross negligence or willful misconduct. The
provisions of this Section 8.9 shall survive the payoff, release, foreclosure or other disposition, as
applicable, of this Agreement, the Obligations or the Collateral.
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8.10 Waiver of Trial by Jury; Jurisdiction.
(a) To the extent permitted by law, each party to this Agreement agrees that any
suit, action, or proceeding, whether claim or counterclaim, brought or instituted by either party
hereto or any successor or assign of any party on or with respect to this Agreement or any other
Loan Document or which in any way relates, directly or indirectly, to the Loans or any event,
transaction, or occurrence arising out of or in any way connection with the Loans, or the dealings
of the parties with respect thereto, shall be tried only by a court and not by a jury. EACH
PARTY HEREBY EXPRESSLY WAIVES ANY RIGHT TO A TRIAL BY JURY IN ANY
SUCH SUIT, ACTION, OR PROCEEDING. THE BORROWER ACKNOWLEDGES AND
AGREES THAT THIS SECTION 8.10 IS A SPECIFIC AND MATERIAL ASPECT OF THIS
AGREEMENT BETWEEN THE PARTIES AND THAT THE LENDER WOULD NOT
EXTEND THE LOANS TO THE BORROWER IF THIS WAIVER OF JURY TRIAL
SECTION WERE NOT A PART OF THIS AGREEMENT.
(b) To the extent permitted by law, for the purpose of any suit, action or
proceeding arising out of or relating to this Agreement, the Line of Credit Note or the Loan, the
Borrower hereby irrevocably consents and submits to the jurisdiction and venue of the Courts of
the State of Delaware, the Federal District Court for the District of Delaware and the United
States Bankruptcy Court for the District of Delaware, and agrees to accept and acknowledge all
service of process in connection with any such matter by certified or registered mail or by any
other legally permissible means. The Borrower irrevocably waives any objection which it may
now or hereinafter have to the laying of the venue of any suit, action or proceeding brought in
such court and any claim that such suit, action or proceeding brought in such a court has been
brought in an inconvenient forum and agrees that service of process in accordance with the
foregoing sentence shall be deemed in every respect effective and valid personal service of
process upon the Borrower. The provisions of this Section 8.10(b) shall not limit or otherwise
affect the right of the Lender to institute and conduct action in any other appropriate manner,
jurisdiction or court.
8.11 Actions Against Lender; Release.
(a) Any action brought by the Borrower against the Lender which is based,
directly or indirectly, or on this Agreement or any other Loan Document or any matter in or
related to this Agreement or any other Loan Document, including but not limited to the making
of the Loans or the administration or collection thereof, shall be brought only in the Courts of the
State of Delaware or the Federal District Court or Bankruptcy Court for the District of Delaware.
(b) Upon full payment and satisfaction of the Loans and the interest thereon, as
provided in Section 2 hereof, the parties shall thereupon automatically each be fully, finally, and
forever released and discharged from any further claim, liability or obligation in connection with
the Loans except as expressly set forth herein, except to the extent an payment received by the
Lender is determined to be a preference or similar voidable transfer, in which case the claims of
the Lender shall not be released.
8.12 Performance by Lender. If the Borrower shall fail to observe or perform any of
the terms, agreements or covenants contained in this Agreement, or in any other Loan Document,
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the Lender may, in its discretion, but without any obligation or duty to do so, and without
waiving any Default, or Event of Default, perform any of such terms, agreements or covenants,
in part or in whole, and any money advanced or expended by the Lender in or toward the
fulfillment of such terms, agreements or covenants, shall be due on demand and become a part of
and be added to the indebtedness due under the Line of Credit Note and secured as herein
provided with interest thereon at the rate specified in such Note from the date of the respective
advance or expenditure. Lender’s rights contained in this Section 8.12 shall be in addition to all
of Lender’s rights under Section 5.5(b) and otherwise, and Lender may, at its sole election,
exercise any one or more, or all, of such rights alternatively or concurrently.
8.13 Counterparts. This Agreement may be executed by facsimile or electronic PDF
signature and in any number of counterparts with then same effect as if the signatures thereto and
hereto were upon the same instrument, but all of such counterparts taken together shall be
deemed to constitute one and the same instrument.
8.14 Further Actions. The Borrower shall execute and deliver such documents and
instruments, and take such other actions, as the Lender deems necessary to consummate the
transactions described in this Agreement.
8.15 Section 506(c) Waiver. In consideration of the agreements of the Lender stated
in the Loan Documents, each Borrower hereby agrees not to assert and affirmatively waives any
claim it otherwise might have under Section 506(c) of the Bankruptcy Code and agrees that the
Collateral securing the Obligations may not be charged with costs or expenses or administration
including Permitted Expenses and other expenses which are permitted uses of the proceeds of the
Line of Credit.
8.16 Section 510, 544, 547, 548 and 549 Waiver, Etc. In consideration of the
agreements of the Lender stated in the Loan Documents, the Borrower hereby agrees not to
assert and hereby affirmatively waives any claim it may have under Sections 510, 544, 547, 548,
or 549 of the Bankruptcy Code against the Lender, in any form or manner whatsoever, any right
it may have to challenge the extent and validity of the Liens granted to the Lender as security
under the Loan Documents.
8.17 Entire Agreement. This Agreement and the Loan Documents represent the
entire agreement between the Lender and the Borrower with respect to the financing transactions
to which they relate, and cannot be changed or amended except by an agreement in writing
signed by the party against whom enforcement of the change or amendment is sought.
8.18 Bankruptcy Court Approval. Neither this Agreement, nor the Loan Documents,
shall be binding upon any party prior to entry of the Interim Final DIP Order.
[Signature Page Follows]
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IN WITNESS WHEREOF, the parties have caused this Agreement to be duly executed
and delivered by their proper and duly authorized officers as of the day and year first above
written.
BORROWER:
DEXTERA SURGICAL INC.
As Debtor-In-Possession

By: _____________________________
Name:
Title:

LENDER:
AESCULAP, INC., or its designee

By: _____________________________
Name:
Title:
and

By: _____________________________
Name:
Title:

Signature Page to Post-Petition Loan and Security Agreement
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Schedule A
Copyrights, Licenses, Patents and Trademarks

See attached spreadsheet “List of Seller IP.xlsx.”

Name and mailing address of the other
party to the lease or contract

Description of license

Mayo Foundation for Medical Education and License to Company to develop licensed
Research, 200 First Street SW, Rochester, MN products based on Shanda Blackmon’s work
55905
(the “Know-How”). Expires January 1,
2018. No products have been developed by
company based on the Know-How.

Name and mailing address of the other
party to the lease or contract

Description of license

Intuitive Surgical, 1020 Kifer Rd, Sunnyvale, License to Intuitive Surgical for stapler
CA 94086
technology (excluding anastomosis)
Maquet (original licensee was CardioThoracic License to
Systems, a subsidiary of Guidant)
technology
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for

aortic

cutter

Country

Patent or
TM
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AT
BE
CA
CH
CH
CN
CN
CN
CN
DE
DE
DE
DE
DE
DE
DE
EPO
EPO
EPO
EPO
EPO
EPO
EPO
EPO
EPO
EPO
EPO
EPO
EPO
EPO
EPO
EPO
EPO
EPO
EPO
EPO
EPO
ES
ES
FR
FR
GB
IE
IN
IN
IT
IT
JP
JP
JP
JP
JP

Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat

Serial No.
8829324.6
2,953,123

200880106148.6
201080013997.4
201310418341.6
201480080250.9
10084620.3
10084618.1
10084856-7
69934319.4
8731757.4
8829324.6
8731757.4
8829324.6
10 736 190.9
14765514.6
13772576.8
13772892.9
13772043.9
13773122.0
13816767.1
13778977.2
14788090.0
14795415
14820020.7
13865810.9
14884191.9
14878622.1
14885977
EP14157620.7
14797187.3
14898118.6
16193608.3
99941967.4
8731757.4
8829324.6
8731757.4
1092/CHENP/2010
201647041200
99941967.4
2010-524195
2016-502774
2015-504620
2015-504620
2015-504631

Issued or
Pending
Issued
Issued
Pending
Issued
Pending
Issued
Issued
Issued
Pending
Issued
Issued
Issued
Issued
Issued
Issued
Pending
Issued
Issued
Pending
Pending
Pending
Pending
Pending
Pending
Issued
Pending
Pending
Pending
Pending
Pending
Pending

Pending
Pending
Pending
Pending
Issued
Issued
Issued
Issued
Pending
Issued
Pending
Pending
Issued
Issued
Issued
Pending
Pending
Pending
Pending
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List of Seller IP

Issue
Date

Patent No.
E654312

10/23/13
1/15/14
9/21/16

ZL200880106148.6
ZL201080013997.4
ZL201310418341

4/10/08
8/27/09
8/5/10
6/21/07
10/28/15
3/5/14

100 84 620
100 84 618
10084856
699 34 319
602008040883.3
602008030661

10/28/15
3/5/14

2124760
2,182,861

3/22/17

2,872,048

7/1/07
7/24/17
10/28/15
3/5/14

2,277,445
300234452
2124760.0
2 182 861

10/28/15

2124760.0

3/2/07

IT1105069
2,182,861
5,042,366

7/20/12

Page 40 of 86

Status
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
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JP
JP
JP
JP
JP
JP
JP
JP
KR
KR
LU
NL
PCT
PCT
PCT
SL
UK
UK
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US

Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat

2015-504638
2015-507051
2016-510679
2016-524343
2015-549803
2016-510679
2016-571114
10-2016-7026057
10-2016-7036038
8731757.4
8829324.6
PCT/US2014/028395
PCT/US2014/045227
PCT/US2016/023478
8731757.4
8731757.4
09/330,244
09/314,278
09/437,428
09/440,263
09/132,711
09/133,185
09/363,255
09/440,116
09/542,976
09/664,588
09/709,373
09/687,216
09/967,684
09/725,232
09/842,792
09/886,074
10/001,962
10/054745
09/924,556
09/946,791
10/003,406
10/041,542
10/057795
10/055179
10/159,838
10/309,519
10/223,011
10/426,838
10/392,336
10/253,347
10/253,376
10/420,551
10/273,910
10/439,382
10/606,813
10/720,618
10/659,057
10/665,170
10/698,575
10/698,569

Pending
Pending
Pending
Pending
Issued
Pending
Pending
Pending
Pending
Pending
Issued
Issued

Pending
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
Issued
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1/6/17

6,066,239

10/28/15
3/5/14

2124760.0
2 182 861

10/28/15
10/28/15

2124760.0
2124760.0

1/30/01
8/6/02
7/16/02
4/16/02
10/8/02
3/27/01
5/21/02
6/11/02
1/6/04
9/7/04
10/29/02
8/17/04
7/5/05
6/4/02
11/12/02
2/28/06
4/13/04
9/6/11
5/9/06
2/13/07
3/25/03
12/23/03
4/18/06
11/23/04
9/13/05
9/11/07
10/31/06
9/23/08
8/3/10
6/20/06
2/7/06
5/22/12
5/23/06
9/18/07
2/6/07
11/27/07
2/26/08
11/3/09
12/18/07
12/5/06

6,179,849
6,428,550
6,419,681
6,371,964
6,461,320
6,206,913
6,391,038
6,402,764
6,673,088
6,786,914
6,471,713
6,776,785
6,913,609
6,398,797
6,478,804
7,004,949
6,719,769
8,012,164
7,041,110
7,175,637
6,537,288
6,666,832
7,029,482
6,821,286
6,942,675
7,267,682
7,128,749
7,427,261
7,766,924
7,063,712
6,994,714
8,182,494
7,048,751
7,270,670
7,172,608
7,300,444
7,335,216
7,611,523
7,309,343
7,144,405
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Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active
Active

Case 17-12913
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US
US

Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat
Pat

10/750,712
10/877,971
10/789558
10/842,998
11/004,777
10/884,591
10/898,611
10/897,783
10/977,061
10/934,862
10/934,883
10/988,335
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SCHEDULE 3.8
Location of Collateral
900 Saginaw Drive
Redwood City, CA 94063
MEDDDBASE GmbH
Gottlieb-Daimler-Str. 43
D 89150 Laichingen
Germany
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SCHEDULE 6.2
Certain Permitted Encumbrances
All liens and security interests granted to Century Medical, Inc. pursuant to that certain Note
Purchase Agreement, Note, and Security Agreement, each dated September 2, 2011, with
Century Medical, Inc., and a Deposit Account Control Agreement with Silicon Valley Bank and
a Pledged Collateral Account Agreement with Oppenheimer in the maximum aggregate amount
of Four Million Dollars ($4,000,000)..
All liens and security interests granted in connection with the letter of credit for $100,000 in
favor of the Borrower’s landlord, collateralized by certain certificate(s) of deposit.
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EXHIBIT A
Final DIP Order
(See attached.)
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re:
DEXTERA SURGICAL, INC.,1
Debtor.

x
:
:
:
:
:
x

Chapter 11

Case No. 17-_____ (___)
Re: Docket No. ___

FINAL ORDER PURSUANT TO 11 U.S.C. §§ 105, 362, 364, 503 AND 507 (I)
AUTHORIZING DEBTOR TO OBTAIN POSTPETITION FINANCING, AND (II)
GRANTING LIENS AND SUPERPRIORITY CLAIMS TO POSTPETITION LENDER
Upon the motion (the "Motion") [D.I. __] of Dextera Surgical Inc. (the "Debtor") in the
above-captioned case (the "Case"), pursuant to Sections 105, 362, 364, 503 and 507 of Title 11
of the United States Code (the "Bankruptcy Code"), Rules 2002, 4001, and 9014 of the Federal
Rules of Bankruptcy Procedure (the "Bankruptcy Rules"), and Rule 4001-2 of the Local Rules of
Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District of
Delaware (the "Local Rules"), seeking, among other things:
(a)

entry of an interim order (the "Interim DIP Order") and a final order (the “Final

DIP Order”) authorizing the Debtor to obtain post-petition financing (the "DIP Loans")
consisting of a term loan, multi-draw financing facility in an aggregate principal amount not to
exceed One Million Five Hundred Thousand Dollars ($1,500,000) (the "DIP Facility") from
Aesculap, Inc. or its designee (the "DIP Lender") pursuant to that certain Post-Petition Loan and
Security Agreement, dated as of December___, 2017, attached hereto as Exhibit 1, (as amended,
modified, restated, or supplemented in accordance with the terms thereof or hereof, the "Loan

1

The last four digits of the Debtor’s taxpayer identification number are as follows: 7832. The address of
the Debtor’s corporate headquarters is 900 Saginaw Drive, Redwood City, CA, 94603.

Error! Unknown document property name.
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Agreement")2 and all instruments, financing statements and documents as may be executed and
delivered in connection with or relating to the DIP Facility, the Interim DIP Order and the Final
DIP Order and any certificate or other document made or delivered pursuant hereto or
thereto(collectively with the Loan Agreement, the "Loan Documents"), and perform all such
other and further acts as may be required in connection with the Loan Documents;
(b)

scheduling a final hearing (the "Final Hearing") to consider entry of the Final DIP

(c)

granting the Debtor such other and further relief as is just and proper;

Order.

And the Court having considered the Motion, the exhibits attached thereto, the First Day
Declaration of Julian Nikolchev in Support of Dextera Surgical Inc.’s First Day Motions (the
"First Day Declaration"); and a hearing to consider entry of the Interim DIP Order having been
held before the Court on December___, 2017 (the "Interim Hearing"); and the Court having
entered the Interim DIP Order [D.I ___] on December __, 2017; and a hearing (the “Final
Hearing”) to consider entry of the Final DIP Order having been held on _________, 201__; and
upon all of the pleadings filed with the Court, all evidence presented in support of the Motion,
the arguments of counsel stated on the record of the Interim Hearing and the Final Hearing, and
all of the proceedings held before the Court; and after due deliberation and consideration, and
good and sufficient cause appearing therefor:

2

All capitalized terms used but not defined herein shall have the meanings stated in the Loan Agreement.
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IT IS HEREBY FOUND AND DETERMINED THAT:
A.

The findings and conclusions set forth herein constitute the Court’s findings of

fact and conclusions of law pursuant to Bankruptcy Rule 7052, made applicable to this
proceeding pursuant to Bankruptcy Rule 9014.

To the extent any findings of fact herein

constitute conclusions of law, they are adopted as such. To the extent any conclusions of law
herein constitute findings of fact, they are adopted as such.
B.

The Court has jurisdiction over the Motion and the transactions contemplated by

the Loan Documents pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order
of Reference from the United States District Court for the District of Delaware, dated February
29, 2012, and this matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A) and (M).
Venue in this district is proper under 28 U.S.C. §§ 1408 and 1409.
C.

The statutory bases for the relief requested in the Motion are Sections 105, 364,

503 and 507 of the Bankruptcy Code.
D.

Good and sufficient notice of the Interim Hearing, the Final Hearing, the Motion

and the relief sought therein has been given under the circumstances, and no other or further
notice is required. A reasonable opportunity to object or be heard regarding the relief provided
herein has been afforded to parties in interest.
E.

The Debtor remains in possession of its assets and is authorized to operate its

business pursuant to Sections 1107 and 1108 of the Bankruptcy Code.
F.

The use of cash that is property of the Debtor would be insufficient, alone, to

meet the Debtor’s immediate post-petition liquidity needs. As a result, an immediate and critical
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need exists for the Debtor to obtain post-petition financing to continue the operation of its
business.
G.

The Debtor is unable to obtain sufficient post-petition financing to continue

operation of its business (i) in the forms of (1) unsecured debt incurred in the ordinary course of
business allowable as an administrative expense under Section 503(b)(1) of the Bankruptcy
Code, (2) unsecured debt incurred outside the ordinary course of business allowable as an
administrative expense under Section 503(b)(1) of the Bankruptcy Code, or (ii) on terms more
favorable than those embodied in the Loan Agreement and the other Loan Documents. The DIP
Lender is prepared to enter into the DIP Loans solely on the terms set forth in the Loan
Agreement and the other Loan Documents.
H.

The terms of the DIP Loans are fair, just, and reasonable under the circumstances,

reflect the Debtor’s exercise of its prudent business judgment consistent with its fiduciary duties,
and are supported by reasonably equivalent value and fair consideration.
I.

The terms of the DIP Loans have been negotiated in good faith and at arm's length

by and between the Debtor and the DIP Lender.
J.

Any credit extended or other indebtedness or liabilities arising under, in respect

of, or in connection with the the Interim DIP Order, this Final DIP Order or any Loan Document
shall be deemed to have been extended in "good faith" by the DIP Lender as that term is used in
Section 364(e) of the Bankruptcy Code, and in express reliance upon the protections afforded by
Section 364(e) of the Bankruptcy Code.
K.

The relief requested in the Motion is necessary, essential, and appropriate for the

management and preservation of the Debtor’s assets and property and is in the best interests of
the Debtor, its estate and creditors.
4
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Absent the relief granted herein, the Debtor’s estate will be immediately and

irreparably harmed.
M.

Good, adequate, and sufficient cause has been shown to justify the relief granted

herein and the immediate entry and effectiveness of this Final DIP Order.
IT IS THEREFORE ORDERED, ADJUDGED AND DECREED THAT:
1.

The Motion is GRANTED to the extent set forth herein.

2.

The Loan Agreement and the other Loan Documents are approved, and the

Debtor is hereby authorized to execute and enter into, deliver, and perform all obligations
thereunder.
3.

The Debtor is hereby authorized to borrow the full amount available under the

DIP Facility, to be used solely as expressly provided in the Loan Agreement and the other Loan
Documents, pursuant to the approved budget (the “Budget”) attached to the Interim Order as
Exhibit A, subject to any permitted variance and as updated pursuant to Section 5.1 of the Loan
Agreement.
4.

In furtherance of the foregoing and without further approval of this Court, the

Debtor is hereby authorized to perform all acts, to make, execute and deliver all instruments and
documents, and to pay all related fees, that may be required or necessary for the Debtor’s
performance of its obligations under the DIP Loans, including, without limitation, payment of
the portion of the Facility Fee due upon entry of this Final DIP Order.
5.

All of the DIP Liens (defined below) shall be effective and perfected as of the

date of entry of the Interim DIP Order without the necessity of the execution, recording, or filing
of security agreements, pledge agreements, financing statements, or other agreements or
instruments.
5
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The Loan Agreement and the “Obligations” (as defined in the Loan Agreement)

constitute valid, binding, and non-avoidable obligations of the Debtor enforceable against the
Debtor and its successors and assigns in accordance with the terms of the Interim DIP Order, this
Final DIP Order and the Loan Documents, and shall survive the dismissal of this Case or the
conversion of this Case to a case under another chapter of the Bankruptcy Code.
7.

No obligation, payment, transfer, or grant of security under the Interim DIP

Order, this Final DIP Order or the Loan Documents shall be stayed, restrained, voidable,
avoidable, or recoverable under the Bankruptcy Code or under any applicable law, or subject to
any avoidance, reduction, setoff, recoupment, offset, recharacterization, subordination (whether
equitable, contractual, or otherwise), counterclaims, cross-claims, defenses, disallowance,
impairment, or any other challenges under the Bankruptcy Code or any other applicable foreign
or domestic law or regulation by any person or entity.
8.

The DIP Loans shall (a) be evidenced by the books and records of the DIP Lender

and, although not required, upon the request of the DIP Lender, a note executed and delivered to
the DIP Lender by the Debtor in accordance with the terms of the Loan Documents, (b) bear
interest and incur fees at the rates set forth in the Loan Agreement, (c) be secured in the manner
specified below and under the applicable Loan Documents, (d) be payable in accordance with the
applicable Loan Documents, and (e) otherwise be governed by the terms set forth in this Final
DIP Order and the Loan Documents.
9.

The automatic stay provisions of Section 362 of the Bankruptcy Code and any

other restriction imposed by an order of the Court or applicable law are hereby modified and
vacated without further notice, application, or order of the Court to the extent necessary to permit
the DIP Lender to perform any act authorized or permitted under or by virtue of the Interim DIP
6
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Order, this Final DIP Order or any of the Loan Documents, including, without limitation, (a) to
implement the DIP Facility authorized by the Interim DIP Order, this Final DIP Order and
pursuant to the terms of the Loan Documents, (b) to take any act to create, validate, evidence,
attach, or perfect any lien, security interest, right, or claim in the “Collateral” (as defined in the
Loan Agreement”), and (c) to assess, charge, collect, advance, deduct, and receive payments
with respect to the Obligations, including, without limitation, all principal, interest, fees, costs,
and expenses permitted under the Loan Documents, and to apply such payments to the
Obligations pursuant to the Loan Documents.
10.

The DIP Lender shall have no obligation to make any DIP Loans or any other

financial accommodation under the respective Loan Documents unless the conditions precedent
to make such extensions of credit under the respective Loan Documents have been satisfied in
full or waived in accordance with such Loan Documents.
11.

Pursuant to Section 364(c)(1) of the Bankruptcy Code, the Obligations constitute

(without the need to file a proof of claim) superpriority claims (the "DIP Superpriority Claims")
against the Debtor, with priority over any and all administrative expenses of the Debtor, whether
now existing or hereafter arising or incurred, of the kind specified in Sections 503(b) and 507(b)
of the Bankruptcy Code, other than any superpriority claim that may be granted by the Court to
Century Medical, Inc. pursuant to a cash collateral order which claim is limited in amount to the
lesser of (i) diminution in value of Century Medical Inc.’s collateral as of the Petition Date, if
any, and (ii) the amounts owed to Century Medical Inc. pursuant to that certain Secured Note
Purchase Agreement dated September 2, 2011 in the maximum aggregate amount of Four
Million Dollars ($4,000,000).
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As security for the full and timely payment of the Obligations, the DIP Lender is

hereby granted, pursuant to Sections 364(c)(2) and 364(c)(3) of the Bankruptcy Code, valid,
enforceable, non-avoidable, and fully perfected security interests in and liens (collectively, the
"DIP Liens") upon all Collateral (as defined in the Loan Agreement), which shall constitute (a)
first-priority security interests in and liens upon all Collateral that was not subject to any valid,
enforceable and non-avoidable lien in existence on the date of filing of the Debtor’s bankruptcy
petition commencing this Case (the “Petition Date”), which lien was either properly perfected as
of the Petition Date, subsequently perfected pursuant to Section 546(b) of the Bankruptcy Code,
or granted as an adequate protection or replacement lien to Century Medical Inc. pursuant to a
cash collateral order which lien is limited in amount secured to the lesser of (i) diminution in
value of Century Medical Inc.’s collateral as of the Petition Date, if any, and (ii) the amounts
owed to Century Medical Inc. pursuant to that certain Secured Note Purchase Agreement dated
September 2, 2011 in the maximum aggregate amount of Four Million Dollars ($4,000,000)
(collectively, the "Permitted Senior Liens"), and (b) a next available priority lien on all Collateral
that was subject to a Permitted Senior Lien on the Petition Date.
13.

For the avoidance of doubt, "Collateral" shall not include any causes of action

under Sections 544, 545, 547, 548, 549, or 550 of the Bankruptcy Code or the proceeds thereof.
14.

The DIP Liens became effective immediately upon entry of the Interim DIP

Order. The Interim DIP Order and this Final DIP Order shall be sufficient and conclusive
evidence of the validity, perfection, and priority of the DIP Liens without the necessity of
executing, filing, or recording any mortgage, security agreement, pledge agreement, financing
statement, or other instrument or document, or the taking of any other act that otherwise may be
required under state or federal law, rule, or regulation of any jurisdiction to validate or perfect
8
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the DIP Liens or to entitle the DIP Lender to the priorities granted herein, provided, however, the
Debtor may execute, and the DIP Lender is hereby authorized to execute, file, and/or record
mortgages, security agreements, pledge agreements, financing statements, and/or other
instruments or documents to evidence the DIP Liens and the Debtor is hereby authorized,
promptly upon a demand by a DIP Lender made in accordance with the terms of the Loan
Documents to execute, file, and/or record any such mortgages, security agreements, pledge
agreements, financing statements, or other instruments or documents as the DIP Lender may
request; provided, however, that no such execution, filing, or recordation shall be necessary or
required in order to create or perfect the DIP Liens. A copy of the Interim DIP Order or this
Final DIP Order may, in the discretion of the DIP Lender, be filed with or recorded in any filing
or recording office in addition to or in lieu of such mortgages, security agreements, pledge
agreements, financing statements, or other instruments or documents, and each and every federal,
state, and local governmental agency, department, or office is hereby directed to accept a copy of
the Interim DIP Order or this Final DIP Order and any and all documents and instruments
necessary and appropriate to consummate the transactions contemplated by the Interim DIP
Order, the Final DIP Order and the Loan Documents, for filing and recording, and to deem the
Interim DIP Order and the Final DIP Order to be in proper form for filing and recording.
15.

The DIP Liens shall not be (a) subject to any lien that is avoided and preserved for

the benefit of the Debtor’s estate under Section 551 of the Bankruptcy Code or (b) except as to
the Permitted Senior Liens, subordinated to or made pari passu with any other lien under Section
364(d) of the Bankruptcy Code or otherwise.
16.

Absent indefeasible payment in full in cash of all Obligations of the Debtor and

termination of the Loan Agreement, the Debtor shall not (a) grant or impose any liens on the
9
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Collateral or (b) prime or seek to prime the DIP Liens, except with respect to Permitted Senior
Liens to the extent provided in this Order.
17.

In no event shall any person or entity who pays (or through the extension of credit

to the Debtor, causes to be paid) any of the Obligations, be subrogated, in whole or in part, to
any rights, remedies, claims, privileges, liens or security interests granted in favor of, or
conferred upon the DIP Lender by the terms of this Interim DIP Order or any of the Loan
Documents, until all of the Obligations are indefeasibly paid in full in cash and termination of
the Loan Agreement.
18.

The DIP Liens and the DIP Superpriority Claims shall continue after conversion

of the Case to a case under chapter 7 of the Bankruptcy Code and in any successor Case for the
Debtor under any chapter of the Bankruptcy Code, and all liens, security interests, and claims
shall maintain their priority as provided in this Final DIP Order.
19.

Notwithstanding anything in the Interim DIP Order, this Final DIP Order, any

Loan Documents, or any other order of this Court to the contrary, the DIP Superpriority Claims
and the DIP Liens shall be subject to payment of the Carve Out. As used in this Interim DIP
Order, the term "Carve Out" means: (a) all unpaid fees required to be paid to the Clerk of the
Bankruptcy Court and to the Office of the United States Trustee under section 1930(a) of title 28
of the United States Code, (b) after the occurrence and during the continuance of an Event of
Default (as defined in the Loan Agreement) and following delivery by the DIP Lender to the
professionals retained by the Debtor and the Official Committee of Unsecured Creditors (the
“Committee”), if one is appointed (the “Case Professionals”), of a written notice (the “Carve Out
Trigger Notice”) advising that such Event of Default has occurred and that the DIP Lender is
triggering the provisions of this paragraph, all allowed and unpaid professional fees and
10
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disbursements incurred by the Case Professionals on and after delivery of the Carve Out Trigger
Notice, that remain unpaid subsequent to the payment of such fees and expenses from available
funds remaining in the Debtor's estate, in an aggregate amount not exceeding Two Hundred Fifty
Thousand Dollars ($250,000) in addition to such prepetition retainers or deposits held by a Case
Professional, and (c) all allowed and unpaid professional fees and disbursements (regardless of
when such fees and disbursements become allowed by order of the Court) incurred or accrued by
the Case Professionals at any time prior to the delivery of a Carve Out Trigger Notice, in an
aggregate amount not exceeding the budgeted amounts for such unpaid professional fees and
disbursements as reflected in the Budget or secured by prepetition retainers or deposits held by
such Case Professionals, in each of the foregoing clauses (b) and (c), to the extent allowed by the
Court, including pursuant to any interim compensation procedures order; provided, however, that
nothing herein shall be construed to impair the ability of any party to object to any of the fees,
expenses, reimbursement or compensation described in clauses (ii) and (iii), and provided further
that the Carve Out shall not reduce the amounts owed by the Debtor to the DIP Lender under the
Loan Documents.
20.

Notwithstanding anything in the Interim DIP Order, this Final DIP Order, any

Loan Document, or any other order by this Court to the contrary, no proceeds of the DIP Loans
or Collateral, and no portion of the Carve Out, may be used, directly or indirectly by the Debtor,
or any other person or entity, to fund (a) any investigation of or challenge to, the (i)
enforceability of any amounts due under the DIP Loans or the Loan Documents or on account of
the DIP Superpriority Claims, or (ii) the validity, perfection, priority or extent of the DIP Liens,
(b) any investigation or prosecution of any claims, defenses, or causes of action (including,
without limitation, any claims or causes of action under chapter 5 of the Bankruptcy Code)
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against the DIP Lender or its agents, affiliates, representatives, attorneys, or advisors, (c) any
effort to prevent, hinder or otherwise delay the DIP Lender's assertion, enforcement, or
realization against or upon the Collateral, in accordance with this Interim DIP Order and the
Loan Document, (d) any effort to seek to modify any of the rights granted to the DIP Lender
hereunder or under the Loan Documents, or (e) any effort to take any other action prohibited by
the Loan Agreement.
21.

The Debtor’s authorization to use the DIP Facility shall immediately terminate on

the Line of Credit Termination Date, as defined in the Loan Agreement.
22.

No costs or expenses of administration which have been or may be incurred in the

Case shall be recovered from the DIP Lender or, except to the extent of the Carve Out, be
charged against the Collateral pursuant to Sections 105 or 506(c) of the Bankruptcy Code or
otherwise. The DIP Lender shall not be subject to the equitable doctrine of "marshaling" or any
similar doctrine with respect to the Collateral. The DIP Liens shall not be subject to Sections
510, 549, 550, or 551 of the Bankruptcy Code
23.

Professionals for the DIP Lender shall not be required to file fee applications,

provided that invoices (subject in all respects to applicable privilege and work product doctrines)
shall be provided to counsel for the Debtor, the Committee, if one is appointed, and the United
States Trustee, which parties shall have fourteen (14) days to object to such invoices in the
absence of which such invoices shall be paid by the Debtor and, if not paid by the Debtor, may
be paid by the DIP Lender as an advance under the DIP Facility regardless whether (a) the DIP
Facility has terminated, (b) an Event of Default has occurred under the Loan Agreement or
would be caused by such payment, or (c) such payment would cause the principal balance of the
DIP Facility to exceed the maximum permissible principal amount under the Loan Agreement.
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In determining to extend credit under the DIP Facility, or in exercising any rights

or remedies pursuant to the Interim DIP Order, this Final DIP Order and the Loan Documents,
the DIP Lender shall not be deemed to be in control of the Debtor’s operations or to be acting as
a "responsible person" or "owner or operator" with respect to the operation or management of the
Debtor (as such terms, or any similar terms, are used in the United States Comprehensive
Environmental Response, Compensation and Liability Act, 29 U.S.C. §§ 9601, et seq., as
amended, or any similar federal or state statute).
25.

The Debtor irrevocably waives any right it may have to seek authority to obtain

post-petition loans or other financial accommodations pursuant to Section 364(c) or 364(d) of the
Bankruptcy Code, other than from the DIP Lender, or as may be otherwise expressly permitted
under the Loan Documents, unless the Debtor uses the proceeds of such post-petition loans or
other financial accommodations to indefeasibly pay in full in cash all Obligations.
26.

In any hearing regarding any exercise of rights or remedies by the DIP Lender

following an alleged Event of Default, the only issue that may be raised by any party in
opposition thereto shall be whether, in fact, an Event of Default has occurred and is continuing
and/or whether any required notice has been provided, and the Debtor hereby waives its right to
seek relief, including without limitation, under Section 105 of the Bankruptcy Code, to the extent
such relief would in any way impair or restrict the rights and remedies of the DIP Lender, as set
forth in the Interim DIP Order, this Final DIP Order or the Loan Documents, other than to
contest whether an Event of Default has occurred or is continuing and/or whether any required
notice has been provided.
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In the absence of express prior written consent, no consent to a sale, transfer,

lease, encumbrance, or other disposition of any portion of the Collateral shall be implied from
any action, inaction, or acquiescence by the DIP Lender.
28.

Upon the occurrence of an Event of Default under the Loan Agreement and

following five (5) days written notice thereof (the “Stay Termination Notice”) to counsel to the
Debtor, counsel to any official committees, if any, the United States Trustee, and counsel to
Century Medical, Inc. (collectively, the “Notice Parties”), and unless an Order extending the
automatic stay (based upon a finding that an Event of Default has not occurred and is not
continuing and/or that any required notice has not been provided) is entered prior to the date
which is five (5) days after the date of service of the Stay Termination Notice as set forth below,
the automatic stay of Section 362 of the Bankruptcy Code shall be deemed automatically vacated
and the DIP Lender shall be immediately permitted to, among other things, pursue any and all of
its remedies against the Debtor and the Collateral, provided, however, the automatic stay shall be
deemed vacated immediately upon entry of this Interim DIP Order to the extent necessary to
allow the DIP Lender to enforce its entitlement to payment in full of all Obligations from the
proceeds of sale of any Collateral. Following the service of a Stay Termination Notice by the
DIP Lender to the Notice Parties, the Notice Parties shall be entitled to an emergency hearing
before this Court, provided, however, if the Court does not, prior to the date which is five (5)
days after the date of service of the Stay Termination Notice, enter an Order extending the
automatic stay (based upon a finding that an Event of Default has not occurred and is not
continuing and/or that any required notice has not been provided, the automatic stay shall
terminate as provided above notwithstanding the filing or pendency of any request for such
emergency hearing.
14
156651826 v2

12/11/2017 SL1 1499143v1 033067.00074

Case 17-12913

29.

Doc 10-3

Filed 12/12/17

Page 65 of 86

The provisions of the Interim DIP Order and this Final DIP Order and any actions

taken pursuant hereto or thereto shall survive the entry of any order: (a) confirming a chapter 11
plan in the Case, (b) converting the Case to case under chapter 7 of the Bankruptcy Code, or (c)
dismissing the Case, and the Obligations and DIP Liens shall maintain their enforceability and
priority as provided by the Interim DIP Order and this Final DIP Oder until all of the Obligations
are indefeasibly paid in full in cash in accordance with the Loan Documents.
30.

This Final DIP Order shall not be construed in any way as a waiver or

relinquishment of any rights that the DIP Lender may have to bring or be heard on any matter
brought before this Court.
31.

The terms, conditions, and provisions of this Final DIP Order are in addition to

and without prejudice to the rights of the DIP Lender to pursue any and all rights and remedies
under the Bankruptcy Code, the Loan Documents, or any other applicable agreement or law,
including, without limitation, rights (a) to seek relief from the automatic stay, (b) to seek an
injunction, (c) to oppose any request for use of cash collateral or for the granting of any interest
in the Collateral, or of priority in favor of any other party, (d) to object to any sale of assets, or
(e) to object to applications for allowance or payment of compensation of professionals or other
parties seeking compensation or reimbursement from the Debtor’s estate.
32.

Notwithstanding anything to the contrary contained in any prior or subsequent

order of this Court, the DIP Lender shall not be required to file proofs of claim in order to
maintain its claims with respect to the Obligations, all of which shall be due and payable in
accordance with the Interim DIP Order, this Final DIP Order and the Loan Documents without
the necessity of filing any such proof of claim.
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Notwithstanding Bankruptcy Rules 4001(a)(3), 6004(h), 7062 or any other

Bankruptcy Rule, this Final DIP Order shall be immediately effective and enforceable upon its
entry, and there shall be no stay of execution or effectiveness of this Final DIP Order.
34.

In the event of any inconsistency or conflict between any of the terms and

provisions of the Interim DIP Order, this Final DIP Order and the Loan Documents, the terms
and provisions of this Final DIP Order shall govern.
35.

The Debtor’s cash management system shall at all times be maintained in

accordance with any order of this Court approving the maintenance of the Debtor’s cash
management system. The DIP Lender shall be deemed to have "control" over all such accounts
for all purposes of perfection under the Uniform Commercial Code.
36.

The DIP Lender shall have the unqualified right to credit bid up to the full amount

of the applicable outstanding Obligations, including any accrued interest, in any sale of the
Collateral (or any part thereof) without the need for further Court order authorizing the same, and
whether such sale is effectuated through Section 363 or 1129 of the Bankruptcy Code, by a
chapter 7 trustee under Section 725 of the Bankruptcy Code, or otherwise.
37.

This Court shall retain jurisdiction to interpret, implement, and enforce the

provisions of this Final DIP Order and the other Loan Documents.
38.

The DIP Lender is hereby granted all protections afforded by Section 364(e) of

the Bankruptcy Code.
39.

The failure to reference any provision of the Loan Documents in the Interim DIP

Order or this Final DIP Order shall not affect the enforceability of such provision.

Dated: _________________, 201_
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Wilmington, Delaware
_____________________________________
United States Bankruptcy Judge
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re:
DEXTERA SURGICAL INC.,1
Debtor.

x
:
:
:
:
:
x

Chapter 11

Case No. 17-_____ (___)
Re: Docket No. ___

INTERIM ORDER PURSUANT TO 11 U.S.C. §§ 105, 362, 364, 503 AND 507 (I)
AUTHORIZING DEBTOR TO OBTAIN POSTPETITION FINANCING, (II)
GRANTING LIENS AND SUPERPRIORITY CLAIMS TO POSTPETITION LENDER,
AND (III) SCHEDULING FINAL HEARING
Upon the motion (the "Motion") [D.I. __] of Dextera Surgical Inc. (the "Debtor") in the
above-captioned case (the "Case"), pursuant to Sections 105, 362, 364, 503 and 507 of Title 11
of the United States Code (the "Bankruptcy Code"), Rules 2002, 4001, and 9014 of the Federal
Rules of Bankruptcy Procedure (the "Bankruptcy Rules"), and Rule 4001-2 of the Local Rules of
Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District of
Delaware (the "Local Rules"), seeking, among other things:
(a)

entry of an interim order (the "Interim DIP Order") and a final order (the “Final

DIP Order”) authorizing the Debtor to obtain post-petition financing (the "DIP Loans")
consisting of a term loan, multi-draw financing facility in an aggregate principal amount not to
exceed One Million Five Hundred Thousand Dollars ($1,500,000) (the "DIP Facility") from
Aesculap, Inc. or its designee (the "DIP Lender") pursuant to that certain Post-Petition Loan and
Security Agreement, dated as of December ___, 2017, attached hereto as Exhibit 1, (as amended,
modified, restated, or supplemented in accordance with the terms thereof or hereof, the "Loan

1

The last four digits of the Debtor’s taxpayer identification number are as follows: 7832. The address of
the Debtor’s corporate headquarters is 900 Saginaw Drive, Redwood City, CA, 94603.
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Agreement")2 and all instruments, financing statements and documents as may be executed and
delivered in connection with or relating to the DIP Facility, this Interim DIP Order and the Final
DIP Order (subject to entry) and any certificate or other document made or delivered pursuant
hereto or thereto (collectively with the Loan Agreement, the "Loan Documents"), and perform all
such other and further acts as may be required in connection with the Loan Documents;
(b)

scheduling a final hearing (the "Final Hearing") to consider entry of the Final DIP

Order, and in connection therewith, approving the manner of notice of the Final Hearing; and
(c)

granting the Debtor such other and further relief as is just and proper;

And the Court having considered the Motion, the exhibits attached thereto, the
Declaration of Julian Nikolchev in Support of Dextera Surgical Inc.’s First Day Motions (the
"First Day Declaration"); and a hearing to consider entry of this Interim DIP Order having been
held before the Court on December___, 2017 (the "Interim Hearing"); and upon all of the
pleadings filed with the Court, all evidence presented in support of this Interim DIP Order, the
arguments of counsel stated on the record of the Interim Hearing, and all of the proceedings held
before the Court; and after due deliberation and consideration, and good and sufficient cause
appearing therefor:

2

All capitalized terms used but not defined herein shall have the meanings stated in the Loan Agreement.
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IT IS HEREBY FOUND AND DETERMINED THAT:
A.

The findings and conclusions set forth herein constitute the Court’s findings of

fact and conclusions of law pursuant to Bankruptcy Rule 7052, made applicable to this
proceeding pursuant to Bankruptcy Rule 9014.

To the extent any findings of fact herein

constitute conclusions of law, they are adopted as such. To the extent any conclusions of law
herein constitute findings of fact, they are adopted as such.
B.

The Court has jurisdiction over the Motion and the transactions contemplated by

the Loan Documents pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order
of Reference from the United States District Court for the District of Delaware, dated February
29, 2012, and this matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A) and (M).
Venue in this district is proper under 28 U.S.C. §§ 1408 and 1409.
C.

The statutory bases for the relief requested in the Motion are Sections 105, 364,

503 and 507 of the Bankruptcy Code.
D.

Good and sufficient notice of the Interim Hearing, the Motion and the relief

sought therein has been given under the circumstances, and no other or further notice is required
except as set forth herein with respect to the hearing to be conducted to approve the DIP Facility
and the use by the Debtor of cash collateral on a final basis (the “Final Hearing”). A reasonable
opportunity to object or be heard regarding the relief provided herein has been afforded to parties
in interest.
E.

The Debtor remains in possession of its assets and is authorized to operate its

business pursuant to Sections 1107 and 1108 of the Bankruptcy Code.

3
156612139 v2

12/11/2017 SL1 1499144v1 033067.00074

Case 17-12913

F.

Doc 10-3

Filed 12/12/17

Page 72 of 86

The use of cash that is property of the Debtor would be insufficient, alone, to

meet the Debtor’s immediate post-petition liquidity needs. As a result, an immediate and critical
need exists for the Debtor to obtain post-petition financing to continue the operation of its
business.
G.

The Debtor is unable to obtain sufficient post-petition financing to continue

operation of its business (i) in the forms of (1) unsecured debt incurred in the ordinary course of
business allowable as an administrative expense under Section 503(b)(1) of the Bankruptcy
Code, (2) unsecured debt incurred outside the ordinary course of business allowable as an
administrative expense under Section 503(b)(1) of the Bankruptcy Code, or (ii) on terms more
favorable than those embodied in the Loan Agreement and the other Loan Documents. The DIP
Lender is prepared to enter into the DIP Loans solely on the terms set forth in the Loan
Agreement and the other Loan Documents.
H.

The terms of the DIP Loans are fair, just, and reasonable under the circumstances,

reflect the Debtor’s exercise of its prudent business judgment consistent with its fiduciary duties,
and are supported by reasonably equivalent value and fair consideration.
I.

The terms of the DIP Loans have been negotiated in good faith and at arm's length

by and between the Debtor and the DIP Lender.
J.

Any credit extended or other indebtedness or liabilities arising under, in respect

of, or in connection with the this Interim DIP Order, or any Loan Document, shall be deemed to
have been extended in "good faith" by the DIP Lender as that term is used in Section 364(e) of
the Bankruptcy Code, and in express reliance upon the protections afforded by Section 364(e) of
the Bankruptcy Code.

4
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The relief requested in the Motion is necessary, essential, and appropriate for the

management and preservation of the Debtor’s assets and property and is in the best interests of
the Debtor, its estate and creditors.
L.

Absent the relief granted herein, the Debtor’s estate will be immediately and

irreparably harmed.
M.

Good, adequate, and sufficient cause has been shown to justify the relief granted

herein and the immediate entry and effectiveness of this Interim DIP Order.
IT IS THEREFORE ORDERED, ADJUDGED AND DECREED THAT:
1.

The Motion is GRANTED to the extent set forth herein.

2.

The Loan Agreement and the other Loan Documents are approved, and the

Debtor is hereby authorized to execute and enter into, deliver, and perform all obligations
thereunder.
3.

The Debtor is hereby authorized to borrow up to [$__________] of the total

available under the DIP Facility, to be used solely as expressly provided in the Loan Agreement
and the other Loan Documents, pursuant to the approved budget (the “Budget”) attached hereto
as Exhibit A, subject to any permitted variance and as updated pursuant to Section 5.1 of the
Loan Agreement.
4.

In furtherance of the foregoing and without further approval of this Court, the

Debtor is hereby authorized to perform all acts, to make, execute and deliver all instruments and
documents, and to pay all related fees, that may be required or necessary for the Debtor’s
performance of its obligations under the DIP Loans, including, without limitation, payment of
the portion of the Facility Fee due upon entry of this Interim DIP Order.
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All of the DIP Liens (defined below) shall be effective and perfected as of the

date of entry of this Interim DIP Order without the necessity of the execution, recording, or filing
of security agreements, pledge agreements, financing statements, or other agreements or
instruments.
6.

The Loan Agreement and the “Obligations” (as defined in the Loan Agreement)

constitute valid, binding, and non-avoidable obligations of the Debtor enforceable against the
Debtor and its successors and assigns in accordance with the terms of this Interim DIP Order and
the Loan Documents, and shall survive the dismissal of this Case or the conversion of this Case
to a case under another chapter of the Bankruptcy Code.
7.

No obligation, payment, transfer, or grant of security under this Interim DIP

Order or the Loan Documents shall be stayed, restrained, voidable, avoidable, or recoverable
under the Bankruptcy Code or under any applicable law, or subject to any avoidance, reduction,
setoff, recoupment, offset, recharacterization, subordination (whether equitable, contractual, or
otherwise), counterclaims, cross-claims, defenses, disallowance, impairment, or any other
challenges under the Bankruptcy Code or any other applicable foreign or domestic law or
regulation by any person or entity.
8.

The DIP Loans shall (a) be evidenced by the books and records of the DIP Lender

and, although not required, upon the request of the DIP Lender, a note executed and delivered to
the DIP Lender by the Debtor in accordance with the terms of the Loan Documents, (b) bear
interest and incur fees at the rates set forth in the Loan Agreement, (c) be secured in the manner
specified below and under the applicable Loan Documents, (d) be payable in accordance with the
applicable Loan Documents, and (e) otherwise be governed by the terms set forth in this Interim
DIP Order and the Loan Documents.
6
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The automatic stay provisions of Section 362 of the Bankruptcy Code and any

other restriction imposed by an order of the Court or applicable law are hereby modified and
vacated without further notice, application, or order of the Court to the extent necessary to permit
the DIP Lender to perform any act authorized or permitted under or by virtue of this Interim DIP
Order or any of the other Loan Documents, including, without limitation, (a) to implement the
DIP Facility to the extent authorized by this Interim DIP Order and pursuant to the terms of the
Loan Documents, (b) to take any act to create, validate, evidence, attach, or perfect any lien,
security interest, right, or claim in the “Collateral” (as defined in the Loan Agreement”), and (c)
to assess, charge, collect, advance, deduct, and receive payments with respect to the Obligations,
including, without limitation, all principal, interest, fees, costs, and expenses permitted under the
Loan Documents, and to apply such payments to the Obligations pursuant to the Loan
Documents.
10.

The DIP Lender shall have no obligation to make any DIP Loans or any other

financial accommodation under the respective Loan Documents unless the conditions precedent
to make such extensions of credit under the respective Loan Documents have been satisfied in
full or waived in accordance with such Loan Documents.
11.

Pursuant to Section 364(c)(1) of the Bankruptcy Code, the Obligations constitute

(without the need to file a proof of claim) superpriority claims (the "DIP Superpriority Claims")
against the Debtor, with priority over any and all administrative expenses of the Debtor, whether
now existing or hereafter arising or incurred, of the kind specified in Sections 503(b) and 507(b)
of the Bankruptcy Code, other than any superpriority claim that may be granted by the Court to
Century Medical, Inc. pursuant to a cash collateral order which claim is limited in amount to the
lesser of (i) diminution in value of Century Medical Inc.’s collateral as of the Petition Date, if
7
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any, and (ii) the amounts owed to Century Medical Inc. pursuant to that certain Secured Note
Purchase Agreement dated September 2, 2011 in the maximum aggregate amount of Four
Million Dollars ($4,000,000).
12.

As security for the full and timely payment of the Obligations, the DIP Lender is

hereby granted, pursuant to Sections 364(c)(2) and 364(c)(3) of the Bankruptcy Code, valid,
enforceable, non-avoidable, and fully perfected security interests in and liens (collectively, the
"DIP Liens") upon all Collateral (as defined in the Loan Agreement), which shall constitute (a)
first-priority security interests in and liens upon all Collateral that was not subject to any valid,
enforceable and non-avoidable lien in existence on the date of filing of the Debtor’s bankruptcy
petition commencing this Case (the “Petition Date”), which lien was either properly perfected as
of the Petition Date, subsequently perfected pursuant to Section 546(b) of the Bankruptcy Code,
or granted as an adequate protection or replacement lien to Century Medical Inc. pursuant to a
cash collateral order which lien is limited in amount secured to the lesser of (i) diminution in
value of Century Medical Inc.’s collateral as of the Petition Date, if any, and (ii) the amounts
owed to Century Medical Inc. pursuant to that certain Secured Note Purchase Agreement dated
September 2, 2011 in the maximum aggregate amount of Four Million Dollars ($4,000,000)
(collectively, the "Permitted Senior Liens"), and (b) a next available priority lien on all Collateral
that was subject to a Permitted Senior Lien on the Petition Date.
13.

For the avoidance of doubt, "Collateral" shall not include any causes of action

under Sections 544, 545, 547, 548, 549, or 550, of the Bankruptcy Code or the proceeds thereof.
14.

The DIP Liens shall be effective immediately upon entry of this Interim DIP

Order. This Interim DIP Order shall be sufficient and conclusive evidence of the validity,
perfection, and priority of the DIP Liens without the necessity of executing, filing, or recording
8
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any mortgage, security agreement, pledge agreement, financing statement, or other instrument or
document, or the taking of any other act that otherwise may be required under state or federal
law, rule, or regulation of any jurisdiction to validate or perfect the DIP Liens or to entitle the
DIP Lender to the priorities granted herein, provided, however, the Debtor may execute, and the
DIP Lender is hereby authorized to execute, file, and/or record mortgages, security agreements,
pledge agreements, financing statements, and/or other instruments or documents to evidence the
DIP Liens and the Debtor is hereby authorized, promptly upon a demand by a DIP Lender made
in accordance with the terms of the Loan Documents to execute, file, and/or record any such
mortgages, security agreements, pledge agreements, financing statements, or other instruments or
documents as the DIP Lender may request; provided, however, that no such execution, filing, or
recordation shall be necessary or required in order to create or perfect the DIP Liens. A copy of
this Interim DIP Order may, in the discretion of the DIP Lender, be filed with or recorded in any
filing or recording office in addition to or in lieu of such mortgages, security agreements, pledge
agreements, financing statements, or other instruments or documents, and each and every federal,
state, and local governmental agency, department, or office is hereby directed to accept a copy of
this Interim DIP Order and any and all documents and instruments necessary and appropriate to
consummate the transactions contemplated by this Interim DIP Order and the other Loan
Documents, for filing and recording, and to deem this Interim DIP Order to be in proper form for
filing and recording.
15.

The DIP Liens shall not be (a) subject to any lien that is avoided and preserved for

the benefit of the Debtor’s estate under Section 551 of the Bankruptcy Code or (b) except as to
the Permitted Senior Liens, subordinated to or made pari passu with any other lien under Section
364(d) of the Bankruptcy Code or otherwise.
9
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Absent indefeasible payment in full in cash of all Obligations of the Debtor and

termination of the Loan Agreement, the Debtor shall not (a) grant or impose any liens on the
Collateral or (b) prime or seek to prime the DIP Liens, except with respect to Permitted Senior
Liens to the extent provided in this Order.
17.

In no event shall any person or entity who pays (or through the extension of credit

to the Debtor, causes to be paid) any of the Obligations, be subrogated, in whole or in part, to
any rights, remedies, claims, privileges, liens or security interests granted in favor of, or
conferred upon the DIP Lender by the terms of this Interim DIP Order or any of the Loan
Documents, until all of the Obligations are indefeasibly paid in full in cash and termination of
the Loan Agreement.
18.

The DIP Liens and the DIP Superpriority Claims shall continue after conversion

of the Case to a case under chapter 7 of the Bankruptcy Code and in any successor Case for the
Debtor under any chapter of the Bankruptcy Code, and all liens, security interests, and claims
shall maintain their priority as provided in this Interim DIP Order.
19.

Notwithstanding anything in this Interim DIP Order, any other Loan Documents,

or any other order of this Court to the contrary, the DIP Superpriority Claims and the DIP Liens
shall be subject to payment of the Carve Out. As used in this Interim DIP Order, the term "Carve
Out" means: (a) all unpaid fees required to be paid to the Clerk of the Bankruptcy Court and to
the Office of the United States Trustee under section 1930(a) of title 28 of the United States
Code, (b) after the occurrence and during the continuance of an Event of Default (as defined in
the Loan Agreement) and following delivery by the DIP Lender to the professionals retained by
the Debtor and the Official Committee of Unsecured Creditors (the “Committee”), if one is
appointed (the “Case Professionals”), of a written notice (the “Carve Out Trigger Notice”)
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advising that such Event of Default has occurred and that the DIP Lender is triggering the
provisions of this paragraph, all allowed and unpaid professional fees and disbursements
incurred by the Case Professionals on and after delivery of the Carve Out Trigger Notice, that
remain unpaid subsequent to the payment of such fees and expenses from available funds
remaining in the Debtor's estate, in an aggregate amount not exceeding Two Hundred Fifty
Thousand Dollars ($250,000) in addition to such prepetition retainers or deposits held by a Case
Professional, and (c) all allowed and unpaid professional fees and disbursements (regardless of
when such fees and disbursements become allowed by order of the Court) incurred or accrued by
the Case Professionals at any time prior to the delivery of a Carve Out Trigger Notice, in an
aggregate amount not exceeding the budgeted amounts for such unpaid professional fees and
disbursements as reflected in the Budget or secured by prepetition retainers or deposits held by
such Case Professionals, in each of the foregoing clauses (b) and (c), to the extent allowed by the
Court, including pursuant to any interim compensation procedures order; provided, however, that
nothing herein shall be construed to impair the ability of any party to object to any of the fees,
expenses, reimbursement or compensation described in clauses (ii) and (iii), and provided further
that the Carve Out shall not reduce the amounts owed by the Debtor to the DIP Lender under the
Loan Documents.
20.

Notwithstanding anything in this Interim DIP Order, any other Loan Documents,

or any other order by this Court to the contrary, no proceeds of the DIP Loans or Collateral, and
no portion of the Carve Out, may be used, directly or indirectly by the Debtor, or any other
person or entity, to fund (a) any investigation of or challenge to, the (i) enforceability of any
amounts due under the DIP Loans or the Loan Documents or on account of the DIP Superpriority
Claims, or (ii) the validity, perfection, priority or extent of the DIP Liens, (b) any investigation or
11
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prosecution of any claims, defenses, or causes of action (including, without limitation, any
claims or causes of action under chapter 5 of the Bankruptcy Code) against the DIP Lender or its
agents, affiliates, representatives, attorneys, or advisors, (c) any effort to prevent, hinder or
otherwise delay the DIP Lender's assertion, enforcement, or realization against or upon the
Collateral, in accordance with this Interim DIP Order and the Loan Document, (d) any effort to
seek to modify any of the rights granted to the DIP Lender hereunder or under the Loan
Documents, or (e) any effort to take any other action prohibited by the Loan Agreement.
21.

The Debtor’s authorization to use the DIP Facility shall immediately terminate on

the earlier of (a) the Line of Credit Termination Date, and (b) January 11, 2018 unless the “Final
DIP Order” (as defined in the Loan Agreement) has been entered as of such date.
22.

No costs or expenses of administration which have been or may be incurred in the

Case shall be recovered from the DIP Lender or, except to the extent of the Carve Out, be
charged against the Collateral pursuant to Sections 105 or 506(c) of the Bankruptcy Code or
otherwise. The DIP Lender shall not be subject to the equitable doctrine of "marshaling" or any
similar doctrine with respect to the Collateral. The DIP Liens shall not be subject to Sections
510, 549, 550, or 551 of the Bankruptcy Code
23.

Professionals for the DIP Lender shall not be required to file fee applications,

provided that invoices (subject in all respects to applicable privilege and work product doctrines)
shall be provided to counsel for the Debtor, the Committee, if one is appointed, and the United
States Trustee, which parties shall have fourteen (14) days to object to such invoices in the
absence of which such invoices shall be paid by the Debtor and, if not paid by the Debtor, may
be paid by the DIP Lender as an advance under the DIP Facility regardless whether (a) the DIP
Facility has terminated, (b) an Event of Default has occurred under the Loan Agreement or
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would be caused by such payment, or (c) such payment would cause the principal balance of the
DIP Facility to exceed the maximum permissible principal amount under the Loan Agreement.
24.

In determining to extend credit under the DIP Facility, or in exercising any rights

or remedies pursuant to this Interim DIP Order and the other Loan Documents, the DIP Lender
shall not be deemed to be in control of the Debtor’s operations or to be acting as a "responsible
person" or "owner or operator" with respect to the operation or management of the Debtor (as
such terms, or any similar terms, are used in the United States Comprehensive Environmental
Response, Compensation and Liability Act, 29 U.S.C. §§ 9601, et seq., as amended, or any
similar federal or state statute).
25.

The Debtor irrevocably waives any right it may have to seek authority to obtain

post-petition loans or other financial accommodations pursuant to Section 364(c) or 364(d) of the
Bankruptcy Code, other than from the DIP Lender, or as may be otherwise expressly permitted
under the Loan Documents, unless the Debtor uses the proceeds of such post-petition loans or
other financial accommodations to indefeasibly pay in full in cash all Obligations.
26.

In any hearing regarding any exercise of rights or remedies by the DIP Lender

following an alleged Event of Default, the only issue that may be raised by any party in
opposition thereto shall be whether, in fact, an Event of Default has occurred and is continuing
and/or whether any required notice has been provided, and the Debtor hereby waives its right to
seek relief, including without limitation, under Section 105 of the Bankruptcy Code, to the extent
such relief would in any way impair or restrict the rights and remedies of the DIP Lender, as set
forth in this Interim DIP Order or the other Loan Documents, other than to contest whether an
Event of Default has occurred or is continuing and/or whether any required notice has been
provided.
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In the absence of express prior written consent, no consent to a sale, transfer,

lease, encumbrance, or other disposition of any portion of the Collateral shall be implied from
any action, inaction, or acquiescence by the DIP Lender.
28.

Upon the occurrence of an Event of Default under the Loan Agreement and

following five (5) days written notice thereof (the “Stay Termination Notice”) to counsel to the
Debtor, counsel to any official committees, if any, the United States Trustee, and counsel to
Century Medical, Inc. (collectively, the “Notice Parties”), and unless an Order extending the
automatic stay (based upon a finding that an Event of Default has not occurred and is not
continuing and/or that any required notice has not been provided) is entered prior to the date
which is five (5) days after the date of service of the Stay Termination Notice as set forth below,
the automatic stay of Section 362 of the Bankruptcy Code shall be deemed automatically vacated
and the DIP Lender shall be immediately permitted to, among other things, pursue any and all of
its remedies against the Debtor and the Collateral, provided, however, the automatic stay shall be
deemed vacated immediately upon entry of this Interim DIP Order to the extent necessary to
allow the DIP Lender to enforce its entitlement to payment in full of all Obligations from the
proceeds of sale of any Collateral. Following the service of a Stay Termination Notice by the
DIP Lender to the Notice Parties, the Notice Parties shall be entitled to an emergency hearing
before this Court, provided, however, if the Court does not, prior to the date which is five (5)
days after the date of service of the Stay Termination Notice, enter an Order extending the
automatic stay (based upon a finding that an Event of Default has not occurred and is not
continuing and/or that any required notice has not been provided), the automatic stay shall
terminate as provided above notwithstanding the filing or pendency of any request for such
emergency hearing.
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The provisions of this Interim DIP Order and any actions taken pursuant hereto

shall survive the entry of any order: (a) confirming a chapter 11 plan in the Case, (b) converting
the Case to case under chapter 7 of the Bankruptcy Code, or (c) dismissing the Case, and the
Obligations and DIP Liens shall maintain their enforceability and priority as provided by this
Interim DIP Order until all of the Obligations are indefeasibly paid in full in cash in accordance
with the Loan Documents.
30.

This Interim DIP Order shall not be construed in any way as a waiver or

relinquishment of any rights that the DIP Lender may have to bring or be heard on any matter
brought before this Court.
31.

The terms, conditions, and provisions of this Interim DIP Order are in addition to

and without prejudice to the rights of the DIP Lender to pursue any and all rights and remedies
under the Bankruptcy Code, the Loan Documents, or any other applicable agreement or law,
including, without limitation, rights (a) to seek relief from the automatic stay, (b) to seek an
injunction, (c) to oppose any request for use of cash collateral or for the granting of any interest
in the Collateral, or of priority in favor of any other party, (d) to object to any sale of assets, or
(e) to object to applications for allowance or payment of compensation of professionals or other
parties seeking compensation or reimbursement from the Debtor’s estate.
32.

Notwithstanding anything to the contrary contained in any prior or subsequent

order of this Court, the DIP Lender shall not be required to file proofs of claim in order to
maintain its claims with respect to the Obligations, all of which shall be due and payable in
accordance with this Interim DIP Order and the Loan Documents without the necessity of filing
any such proof of claim.
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Notwithstanding Bankruptcy Rules 4001(a)(3), 6004(h), 7062 or any other

Bankruptcy Rule, this Interim DIP Order shall be immediately effective and enforceable upon its
entry, and there shall be no stay of execution or effectiveness of this Interim DIP Order.
34.

In the event of any inconsistency or conflict between any of the terms and

provisions of this Interim DIP Order and the Loan Documents, the terms and provisions of this
Interim DIP Order shall govern.
35.

The Debtor’s cash management system shall at all times be maintained in

accordance with any order of this Court approving the maintenance of the Debtor’s cash
management system. The DIP Lender shall be deemed to have "control" over all such accounts
for all purposes of perfection under the Uniform Commercial Code.
36.

The DIP Lender shall have the unqualified right to credit bid up to the full amount

of the applicable outstanding Obligations, including any accrued interest, in any sale of the
Collateral (or any part thereof) without the need for further Court order authorizing the same, and
whether such sale is effectuated through Section 363 or 1129 of the Bankruptcy Code, by a
chapter 7 trustee under Section 725 of the Bankruptcy Code, or otherwise.
37.

This Court shall retain jurisdiction to interpret, implement, and enforce the

provisions of this Interim DIP Order and the other Loan Documents.
38.

The DIP Lender is hereby granted all protections afforded by Section 364(e) of

the Bankruptcy Code.
39.

The failure to reference any provision of the Loan Documents in this Interim DIP

Order shall not affect the enforceability of such provision.
40.

The Debtor shall promptly serve by United States mail, first class postage prepaid,

copies of this Interim DIP Order and a notice of the Final Hearing (the "Final Hearing Notice")
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to be held on ______________________, 201__ at __________ to consider entry of the Final
DIP Order on the following: (a) the Office of the United States Trustee; (b) the United States
Securities and Exchange Commission; (c) the Internal Revenue Service; (d) the Office of the
United States Attorney for the District of Delaware; (e) those entities or individuals listed on the
Debtor’s list of 20 largest unsecured creditors; (f) all other known parties asserting a lien against
the Debtor’s assets; and (g) counsel to any Committee, to the extent appointed. Copies of the
Motion, this Interim DIP Order, and the Final Hearing Notice also shall be served upon all
persons requesting service of papers pursuant to Bankruptcy Rule 2002 by United States mail,
first class postage prepaid, promptly following the receipt of such request.
41.

The Final Hearing Notice shall state that any party in interest objecting to

the entry of the Final DIP Order shall file written objections with the Court no later than
_________________, 201__ at __________ (prevailing Eastern time), which objections shall be
served so that the same are received on or before such date and time by (a) Dextera Surgical,
Inc.,

900

Saginaw

Drive,

Redwood

City,

CA

94063

(Attn:

Julian

Nikolchev),

jnikolchev@dexterasurgical.com; (b) special corporate counsel to the Debtor, Cooley LLP, 101
California Street, 5th Floor, San Francisco, CA 94111-5800 (Attn: Robert L. Eisenbach III,
Esq.), reisenbach@cooley.com, and lead counsel for the Debtor, Saul Ewing Arnstein & Lehr
LLP, P.O. Box 1266, Wilmington, DE 19899-1266 (mailing) and 1201 North Market Street,
Suite 2300, Wilmington, DE 19801 (courier) (Attn: Mark Minuti, Esq.) mark.minuti@saul.com;
(c) counsel for the Official Committee of Unsecured Creditors, if any; (d) counsel for the
Stalking Horse Bidder, Stevens & Lee, P.C., 620 Freedom Business Center, Suite 200, King of
Prussia, PA 19406 (Attn: Robert Lapowsky, Esq.), rl@stevenslee.com, and (e) the Office of the
United States Trustee, 844 King Street, Suite 2207, Lockbox 35, Wilmington, DE 19801.
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Dated: _________________, 2017
Wilmington, Delaware
_____________________________________
United States Bankruptcy Judge
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Cash Flow Projections with Reduction in Force (RIF) on Dec 15
($000s)
Week number
1
2
Week ending
11/17
11/24

3
12/1

4
12/8

5
12/15

6
12/22

7
12/29

8
1/5

9
1/12

10
1/19

11
1/26

12
2/2

13
2/9

14
2/16

15
2/23

Beginning Cash Balance

786

761

813

647

357

204

29

Receipts
A/R Collections
Royalty payments
Drawdown of DIP financing
Total Receipts
Disbursements
Operating Expenses
payroll & taxes
commissions
PTO Payout with final check
Severance with signed release
benefit insurance
liability insurance
facility lease
legal IP
Dextera GmbH
raw materials (COGS)
R&D expenses
Delaware Taxes
travel & lodging
sterilization
shut down expenses
other
Total Operating Disbursements
Restructuring Expenses
Cooley
90
Saul et al-- Delaware counsel
Rust Omni noticing agent
Creditor committee
DIP Financing legal fees
Other
Total Restructuring Expenses
Total Disbursements
Net change in cash
Ending Cash balance

2,000

1,603

1,463

1,048

893

293

469

594

25

25

25

25

25

15

0

15

25

25

25

25

25

25

300
315

300
300

300
315

300
325

245
20

245
10

245
20
80

165
10

30
17
300
347

30

30

30

30

30

30

30

30

30

30

175
20

175
10

175
20

106 [1]
44
26

44

35

35

8

50
123

22

20

75

75

362

165

60

200
123

5
75

10
340

75

75

75

5

5
5

10

10
440

10
139

10
95

100
75
10

100

100

75

57
5

5

5

175

10
123

75

75

5
5

10
10
295

10
196

10
320

10
10
183

10
205

10
210

20

0

0

0

0

0

0

10
330

150
35

20
60

0

100

85

185

0

0

0

422

165

440

180

625

139

175

123

350

295

196

320

183

205

210

(397)

(140)

(415)

(155)

(600)

176

125

192

(25)

52

(166)

(290)

(153)

(175)

(180)

1,603

1,463

1,048

893

293

469

594

786

761

813

647

357

204

29

(151)

Professional Fees
Debtor
Debtor's Legal Professionals
Rust Omni
Other Professionals
Total

4

115
4

4

119

4

50
4

3

4

54

3

50
3
15
68

3

50
3

3

3

53

3

95
3
15
113

Totals
360
30
30
420

