
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

SEASTAR HOLDINGS, INC., et al.l case No. 18- i OO 3 g

Debtors. Joint Administration Requested

MOTION OF THE DEBTORS FOR ENTRY OF AN ORDER (I) AUTHORIZING THE
DEBTORS TO PAY CERTAIN PREPETITION TAX AND FEE OBLIGATIONS

AND (II) AUTHORIZING FINANCIAL INSTITUTIONS TO HONOR AND
PROCESS RELATED CHECKS AND TRANSFERS

The above-captioned debtors and debtors-in-possession (collectively, the "Debtors") by

and through their proposed undersigned counsel, hereby submit this Motion of the Debtors þr
Entry of an Order (i) Authorizing the Debtors to Pay Certain Prepetitíon Tax and Fee

Obligations and (ii) Authorizing Financial Institutions to Honor and Process Related Checlçs

and Transfers (the "Motion"). In support of the Motion, the Debtors rely on the Declaratíon of

Matthew Foster in Support of the Chapter I I Petitions and First Day Pleadings (the "First Da

D ecl aration "),2 and respectfu lly state as follows

JURISDICTION AND VENUE

1. The United States Bankruptcy Court for the District of Delaware (the "Court")

has jurisdiction over this Motion pursuant to 28 U.S.C. $S 157 and 1334 and the Amended

Standing Order of Reference from the United States District Court for the District of Delaware

dated as February 29,2012. This matter is a core proceeding within the meaning of 28 U.S.C.

I The Debtors in these cases, along with the last four digits of each Debtor's federal tax identification number, are:
SeaStar Holdings, Inc. (0418), Seaborne Virgin Islands, Inc. (5458), and Seaborne Puerto Rico, LLC (3572). The
Debtors' corporate headquarters and the mailing address is World Plaza Building, 9th Floor, 268 Munoz Rivera
Avenue, San Juan, Puerto Rico 00918.
2 Except where otherwise indicated, capitalized terms used but not defined in this Motion have the meanings
ascribed to them in the First Day Declaration.
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$ 157(bX2), and the Court may enter a ñnal order consistent with Article III of the United States

Constitution.3

2. The statutory predicates for the relief sought herein are sections 105(a), 363,

507(a), and 541(d) of title 11 of the United States Code (the "Bankruptcy Code"), Rule 1015(b)

of the Federal Rules of Bankruptcy Procedure (the "Bankruptc)¡ Rules") and Local Rule 1015-1.

3. Venue is proper in this District pursuant to 28 U.S.C. $$ 1408 and 1409.

GENERAL BACKGROUND

4. On the date hereof (the "Petition Date"), the Debtors commenced the above-

captioned chapter 11 cases (the "Chapter 11 Cases") by filing voluntary petitions for relief under

chapter 11 of the Bankruptcy Code with the Court.

5. The Debtors continue to operate their business and manage their properties as

debtors-in-possession, pursuant to Bankruptcy Code sections 1107(a) and 1108. As of the date

of this Motion, no trustee, examiner or statutory committee has been appointed in these Chapter

11 Cases.

6. Additional information regarding the circumstances leading to the commencement

of these Chapter 1 1 Cases and information regarding the Debtors' business and capital structure

is set forth in detail in the First Day Declaration filed contemporaneously with this Motion and

incorporated herein by reference.

RELIEF REQUESTED

7. In the ordinary course of business, the Debtors incur various sales, excise,

transportation, immigration, airport and passenger taxes or fees, as well as other taxes and fees

3 Pursuant to rule 9013-1(Ð of the Local Rules for the United States Bankruptcy Court for the District of Delaware
(the "Local Rules"), the Debtors hereby confirm their consent to entry of a final order by this Court in connection
with this Motion if it is later determined that this Court, absent consent of the parties, cannot enter final orders or
judgments consistent with Article III of the United States Constitution.

2{1182.001-w00498ss.}
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and similar obligations, including taxes and fees in various settlement agreements (collectively,

the "Taxes and F to various federal, foreign, state and local govemment, and taxing,

licensing and airport authorities (collectively, the "Government Authorities").4

8. By this Motion, the Debtors request entry of an order, substantially in the form

attached hereto (the "Proposed Order"), (a) authorizing the Debtors to pay unpaid prepetition

Taxes and Fees owed to the Government Authorities for the period covering September 30,2017

through the Petition Date, as more fully described herein; and (b) authorizing financial

institutions to receive, process, honor, and pay all related checks and electronic payment requests

for payment of the Taxes and Fees. Such relief will be without prejudice to the Debtors' rights

to contest the amounts of any Taxes and Fees on any grounds they deem appropriate.s

9. Given the Debtors' liquidity crisis following the 2017 Hurncanes, the Debtors are

delinquent in remitting certain prepetition Taxes and Fees that are due and payable. Further

certain prepetition Taxes and Fees are not yet due and payable as of the Petition Date and will

become due and payable postpetition. To the extent the Debtors have not yet paid prepetition

Taxes and Fees, the Debtors seek authorization to pay such Taxes and Fees.

10. In addition, as of the Petition Date, certain checks for payment of prepetition Taxes

and Fees may not have been presented or cleared the Debtors' bank accounts. For such payments,

the Debtors seek authorization for their banks to honor prepetition checks issued by the Debtors

to the Government Authorities in payment of prepetition Taxes and Fees that, as of the Petition

Date, have not yet been presented or cleared.

a A non-exhaustive list of the Government Authorities to which the Debtors pay Taxes and Fees is attached hereto
as Þlúþj!_1. While the Debtors have exercised their reasonable best efforts to list all of the Government
Authorities on Exhibit L, it is possible that certain Government Authorities may have been inadvertently omitted
from this list. The Debtors request that any order granting relief requested herein apply to any Government
Authorities that have been inadvertently omitted from Exhibit 1.

5 Nothing in this Motion should be construed as impairing the Debtors' right to contest the amount of any taxes or
fees that may be due to the Government Authorities.
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THE DEBTORS' TAXES AND FEES

I 1. In the ordinary course of business the Debtors are responsible for paying typical

Taxes and Fees associated with operating a business. In addition, and more specific to airlines,

the Debtors collect various Taxes and Fees related to sales, use, excise, customs, immigration,

passenger services and security including, without limitation, fees for inspection of international

passengers, baggage and cargo. The Debtors also are responsible for paying Taxes and Fees

incorporated into various settlement agreements they entered into with certain Government

Authorities. In addition, certain types of Taxes and Fees collected before the Petition Date have

not yet been remitted, including amounts more specifically outlined below.

A. Passenger FaciliW Charges

12. Under section 40111 of title 49 of the United States Code and Part 158 of title 14

of the Code of Federal Regulations, the Debtors are required to collect passenger facility charges

("PFCs") from passengers on behalf of certain airport operators for use by those airports to

finance approved airport improvement projects. 49 U.S.C. $ 40117; 14 C.F.R. pt. 158. These

charges must be remitted to the appropriate airport operators by the last day of the month

following the month in which a ticket is sold.

13. In the ordinary course of business, the Debtors remit to the applicable airport

operators a total of approximately $70,000 per month on account of PFCs incurred with respect

to passengers who travel on the Debtors' airline. Approximately $87,000 in PFCs were collected

between September 30,2017 and the Petition Date that have not been remitted to the relevant

airport operators. Collected PFCs are held in trust and are not considered property of the

Debtors' estates. See 49 U.S.C. $ a0117(g)(4) and (mX2).

4{l182.001-w00498ss.}
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14. By this Motion, the Debtors seek authority, in their discretion and as necessary to

avoid intemrption in their business, to pay outstanding prepetition PFCs accrued between

September 30,2017 and the Petition Date and to pay postpetition PFCs in the ordinary course of

business.

B. Airport Fees

15. The Debtors also pay landing fees, terminal fees, terminal rents, and various other

fees (collectively, "Airport Fees") to the authorities of the airports at which they land and take-

off. The Debtors are billed monthly by the airport authorities for Airport Fees incurred and pay

the applicable airport authorities directly. One airport authority (in San Juan, Puerto Rico), holds

a $284,000 cash deposit to assure payment of the Debtors' Airport Fees. In the ordinary course

of business, the Debtors incur a total of approximately $60,000 per month in Airport Fees to

airport authorities. As of the Petition Date, the Debtors owe a total of approximately $215,000 in

Airport Fees to airport authorities accrued between September 30,2017 and the Petition Date.

16. By this Motion, the Debtors seek authority, in their discretion and as necessary to

avoid intemrption in their business, to pay outstanding prepetition Airport Fees accrued between

September 30,2017 and the Petition Date and to pay postpetition Airport Fees in the ordinary

course ofbusiness.

C. United States Customs Fees

17. The Debtors pay to the United States Customs authorities ("U.S. Customs") fees

for the inspection of baggage and cargo ("Customs Fees"). The Debtors' Customs Fees are

bonded or secured by letters of credit. Therefore, the U.S. Customs authorities will ultimately be

paid notwithstanding a debtor's bankruptcy, and one claim (of the U.S. Customs authorities)

sirnply will be exchanged for another claim (of the letter of credit issuer or bonding cornpany).

5{l182.001-w00498ss.}
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As of the Petition Date, the Debtors owe a total of approximately $22,000 in Customs Fees to the

U.S. Customs authorities accrued between September 30,2017 and the Petition Date.

18. Prior to the Petition Date, the Debtors were delinquent in remitting certain

Customs Fees to the U.S. Customs authorities causing American Altemative Insurance

Corporation, the Debtors' surety, to make a552,687.61 payment. On June 23,2017, the Debtors

entered into a surety repayment agreement (the "Surety Repa)¡ment Aereement") with Roanoke

Claims Services whereby the Debtors agreed to make nine (9) monthly payments of $5,270 and a

tenth and final payment of 55,257.6I to repay the surety. The first payment under the Surety

Repayment Agreement was due on June 23,2017 and the final payment will be due on March

23,2018. Should the Debtors fail to make a payment under the Surety Repayment Agreement

within five (5) days of a due date, the balance owed will be due in fulI and any bonds issued by

the surety will be terminated. As of the Petition Date, the Debtors are current on all payments

under the Surety Repa¡rment Agreement.

19. By this Motion, the Debtors seek authority, in their discretion and as necessary to

avoid intemrption in their business, to pay prepetition Customs Fees accrued between September

30, 20Il and the Petition Date, to pay postpetition Customs Fees in the ordinary course of

business, and to continue making monthly payments under the Surety Repayment Agreement.

D. Security Fees

20. Pursuant to the Aviation and Transportation Security Act, the Debtors also collect

fees related to security services ("Security Fees"). See 49 U.S.C. ç 44940. These Security Fees

must be remitted to the Undersecretary of Transportation or the Transportation Security

Administration (the "TSA") on or before the last day of the month following the rnonth in which

a ticket is sold. In the ordinary course of business, the Debtors incur an average total amount of

6{l182.001-w00498ss.}
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approximately $100,000 per month in Security Fees. The Debtors collected approximately

$75,000 in Security Fees between September 30, 2071 and the Petition Date that have not been

remitted to the TSA.

2L Prior to the Petition Date, for the period of April 2016 through November 2016

and for the month of April 2017 , the Debtors were delinquent in remitting certain Security Fees

to the TSA. On July 27, 2017, the Debtors entered into an agreement with the Department of

Treasury (on behalf of the Department of Homeland Security) (the "Treasur)¡ Settlement") to

repay $924,280.78 in consecutive monthly payments of $18,500. The Debtors' payments under

the Treasury Settlement are due on the same day every month and will be complete on August

14, 2021r Should the Debtors default on their payment obligations, the Department of Treasury

may terminate the Treasury Settlement and the entire unpaid balance automatically shall be

reinstated. As of the Petition Date, the Debtors are current on all payments under the Treasury

Settlement.

22. By this Motion, the Debtors seek authority to pay, in their discretion and as

necessary to avoid intemrption in their business, prepetition Security Fees accrued between

September 30, 2017 and the Petition Date that were collected but not remitted, to pay

postpetition Security Fees in the ordinary course of business, and to continue making monthly

payments under the Treasury Settlement.

E. Immigration Fees and Animal Plan Health Inspection Services Fees

23. In addition, the Debtors are required to pay immigration inspection fees

("Immigration Fees") pursuant to section 1356 of title 8 of the United States Code at

international arrival ports. 
^lee 8 U.S.C. $ 1356. In the ordinary course of business, the Debtors

incur an average total amount of approxirnately $21,000 in Immigration Fees per month over a

7{l182.001-w0049855.}
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three-month period. As of the Petition Date, the Debtors estimate that no Immigration Fees have

been billed to the Debtors for the period of September 30, 2017 tluough the Petition Date and not

remitted.

24. Prior to the Petition Date, for the period covering October 2012 through

September 2016, the Debtors were delinquent in remitting certain Immigration Fe.es. On

February 11, 2017, the Debtors entered into an agreement with the Bureau of Customs and

Border Protection, Department of Homeland Security, Revenue Division (the "BCBP") whereby

the Debtors agreed to repay 5809,414.40 in sixty (60) consecutive monthly payments of

513,490.24 (the "BCBP Settlement"). The Debtors' payments under the BCBP Settlement

commenced on March 15,2017 and will be complete on February 15,2022. Payments are due

on the fifteenth (15th) day of each month. Should the Debtors' fail to make a payment under the

BCBP Settlement within fifteen (15) days of a due date, the entire balance of the original

$809,414.40 becomes immediately due and payable. As of the Petition Date, the Debtors are

current on all payments under the BCBP Settlement

25. The Debtors also are required to pay fees determined on a per passenger basis for

inspection services provided by the Animal and Plant Health Inspection Services ("APHIS") at

intemationalarcival ports ("APHIS Fees"). SeeJ C.F.R. $ 35a.3(Ð; 21 U.S.C. $ 136a. Inthe

ordinary course of business, the Debtors incur an average total amount of approximately $13,000

in APHIS Fees over a three-month period. As of the Petition Date, the Debtors estimate that

approximately $10,000 in APHIS Fees have been billed to the Debtors for the period of

September 30,2017 through the Petition Date but not yet remitted.

26. Prior to the Petition Date, for the years 2011 through September 30, 2016, the

Debtors were delinquent in remitting certain APHIS Fees. On January 25,2017, the Debtors and

8{1182.001-W0049855.}
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APHIS entered into a settlement agreement (the "APHIS Settlement") whereby the Debtors

agreed to repay $489,998.09 (consisting of principal, interest, and/or penalties) to APHIS in

thirty-six (36) consecutive monthly payments of $13,821.91. The Debtors' payments under the

APHIS Settlement are due on the first of each month and will be complete on March 1,2020.

Should the Debtors default on their repayment (and fails to cure such default within 90 days), the

total unpaid principal balance becomes immediately due and payable. APHIS also will conduct

annual reviews of the Debtors to ensure compliance with the APHIS Settlement and verify the

status of the Debtors' account. As of the Petition Date, the Debtors are current on all payments

under the APHIS Settlement

27. By this Motion, the Debtors seek authority to pay, in their discretion and as

necessary to avoid intemrption in their business, prepetition Immigration Fees and APHIS Fees

billed for the period of September 30, 20ll through the Petition Date, to pay postpetition

Immigration Fees and APHIS Fees in the ordinary course of business, and to continue making

monthly payments under the BCBP and APHIS Settlements.

F. Sales and Excise Taxes

28. In addition to the Taxes and Fees described above, the Debtors also incur various

sales taxes relating to their cargo freight service operations between islands in the U.S. Virgin

Islands and excise taxes in both Puerto Rico and the U.S. Virgin Islands relating to goods (e.g.,

engines and other mechanical equipment) purchased from certain locations (together, the "Sales

and Tax The Debtors are required to remit these Sales and Excise Taxes to the

applicable Government Authorities on a periodic basis. For the period of September 30,2Q77

through the Petition Date, the Debtors estimate thaÍ. a total of approximately $2,000 in Sales and

Excise Taxes have been incurred or collected by the Debtors and not yet remitted to the relevant

9{ l 182.001-w0049855.}
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Govetnment Authorities. By this Motion, the Debtors seek authority to pay, in their discretion

and as necessary to avoid intemrption in their business, prepetition Sales and Excise Taxes

incurred or collected for the period covering September 30,2077 through the Petition Date and

to pay postpetition Sales and Excise Taxes in the ordinary course of business.

BASIS FOR RELIEF

A. The Court Should Aufhorize the T)ebtors' Pavment of Taxes and Fees

29. The relief requested herein may be granted on any number of grounds. First,

certain amounts withheld from the Debtors' customers to pay Taxes and Fees likely are not

property of the Debtors' estates. Second, the Debtors' Taxes and Fees likely are entitled to

priority status pursuant to Bankruptcy Code section 507(a)(8). Third, it is possible that the

Government Authorities might sue the Debtors' directors and offìcers for certain unpaid Taxes

and Fees, distracting them unnecessarily from the Debtors' efforts in these Chapter 11 Cases.

Fourth, Bankruptcy Code section363 gives the Debtors authority to remit payment on account of

such Taxes and Fees in the ordinary course of business. Lastly, paSzment of the Taxes and Fees

is appropriate under Bankruptcy Code section 105.

i. Certain Taxes and Fees Are Not Property of the Estate

30. Certain of the Taxes and Fees are not property of the Debtors' estates pursuant to

Bankruptcy Code section 541(d), which provides, in relevant part, that "fp]roperty in which the

debtor holds, as of the commencement of the case, only legal title and not an equitable

interest...becomes property of the estate under subsection (aX1) or (a)(2) of this section onlyto

the extent of the debtor's legal title to such propedy, but not to the extent of any equitable

interest in such property that the debtor does not hold."

{l182.001-w0049855.} l0
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31. To the extent the Debtors have collected Taxes and Fees from their customers,

such funds may constitute so-called "trust funds" that the Debtors are required to remit to the

applicable Government Authorities. See, e.g., 49 C.F.R. $ 1510.11(b) (security service fees are

held in trust); 49 U.S.C. $ 40117(ÐØ) and (m)(2), 14 C.F.R. $ 158.49 (passenger facility

charges are held in trust); Ferguson v. U.5,,317 F. Supp, 2d945,950 (S.D. Iowa 2004) (air

transportation excise taxes are trust fund taxes). To the extent "trust fund" Taxes and Fees are

collected and held by the Debtors, they are not property of the Debtors' estates under Bankruptcy

Code section 541(d). See EBS Pension LLC v. Edíson Bros. Stores, Inc. (In re Edison Bros.,

Inc.),243 B.R. 231,235 (Bankr. D. Del. 2000) (noting that property held in trust, whether

constructively or expressly, does not become part of the estate when the debtor files its

bankruptcy petition), reconsideratíon denied,200I Bankr. LEXIS 1333 (Bankr. D. Del. Oct. 11,

2001). Because Taxes and Fees held in trust do not constitute property of the Debtors' estates,

these amounts will not otherwise be available to the Debtors' estates or their creditors. Thus, the

payment or remittance of trust fund Taxes and Fees to the applicable Govemment Authorities

will not adversely affect the Debtors' estates or creditors, and is warranted.

ii. The Taxes And Fees Are Likely Entitled to Priority Status Under
Bankruptcy Code Section 507(a)(8)

32. It is also likely that some, if not all, of the Taxes and Fees are entitled to priority

payment status pursuant to Bankruptcy Code section 507(aX8). See 11 U.S.C. $ 507(aX8XA)

(taxes measured on gross income); 11 U.S.C. $ 507(aX8)(C) (debtor's liability in connection

with "trust fund" taxes); 11 U.S.C. $ 507(a)(8)(E) (excise taxes). For bankruptcy purposes, a tax

is characterized as "(a) an involuntary pecuniary burden, regardless of name, laid upon the

individual or property; (b) irnposed by, or under authority of the legislature; (c) for the public

purposes, including the purposes of defraying expenses of government or undertakings

{ l l 82.00 r -v/00498ss.} 11
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authorized by it; and (d) under the police or taxing power of the state." In re Chateaugay Corp.,

53 F.3d 418,498 (2d Cir. 1995) (citation omitted).

33. Substantially all of the Taxes and Fees are involuntary pecuniary burdens

imposed by the authority of a federal, state or local legislature under its police or taxing power.

Certain of the Taxes and Fees are used for, among other things, maintaining passenger facilities

at airports, paying the high cost of airport security and monitoring immigration and customs, all

for the benefit of the general public. Regardless of their statutory charactenzation as "fees" or

"charges," many, if not all, of the claims in respect of Taxes and Fees may well qualify for

priority under Bankruptcy Code section 507(a)(8) of the Bankruptcy Code and, as such, must be

paid in full before any general unsecured obligations of a debtor may be satisfied.

34. Specifically, under any chapter 11 plan, these priority Taxes and Fees must be

paid in full and in regular cash installments over a five-year period from the date of the order for

relief. See 1l U.S.C. $ 1129(aX9XCXi)-(iÐ. Additionally, such Taxes and Fees must be paid in

the order of priority no less favorable than the treatment given to the most favored general

unsecured claims. See ll U.S.C. $ 1129(a)(9XCXiii). Finally, any chapter 11 plan must provide

the same treatment for those Taxes and Fees that constitute secured claims that, were they

unsecured, would have been priority tax claims under Bankruptcy Code section 507(a)(8). See

11 U.S.C. $ 1129(a)(9)(D). Thus, in most cases, the payment of Taxes and Fees that are entitled

to such priority in the ordinary course of the Debtors' business only affects the timing of the

payment and does not prejudice the rights of other creditors of the Debtors.

iii. Certain Taxes and Fees are Secured by Surety Bonds and Letters of Credit
or Subject to Reimbursement

35. In cases where the Debtors' Airport Fees and Custom Fees obligations are

supported by deposits, surety bonds or letters of credit, the Debtors ultimately will pay (albeit

{r r82.001-w0049855.} 12
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indirectly) the airport authorities or U.S. Customs authorities, as applicable. See Willis v. Celotex

Corp., 978 F.2d 146, I50 n. 3 (4th Cir. 1992); American Bank v. Leasing Serv. Corp. (In re Air

Conditioníng, Inc. of Stuart), 845 Fzd 293, 296 (1lth Cir.) ("We agree with LSC that neither a

letter of credit nor its proceeds are property of the debtor's estate."), cert. denied,488 U.S. 993

(1988); see also Rieser v. Landis & GYR Powers, Inc. (In re Brownie Insulation Contractors,

Inc.), I34 B.R. 261 (Bankr. S.D. Ohio 1991) (recognizing that performance bond funds are not

estate property). The impact on unsecured creditors essentially is the same whether the Debtors

pay the prepetition claims or whether the airport or U.S. Customs authorities exercise their rights

under surety bonds and letters of credit, except that the fees and ongoing expenses to the estates

increase needlessly if the Airport Fees and Custom Fees are not paid.

36. Moreover, the secured prepetition fees owed to airport and U.S. Customs

authorities are critical to Debtors' continued operations and the safety and comfort of their

passengers. Similarly, the Debtors simply cannot fly unless they have the confidence that they

aaîpay the appropriate Airport Fees necessary to land safely and timely.

iii. The Payment of the Taxes and Fees Is Necessary to Avoid Possíble
Distractionþr the Debtors' Officers and Directors.

37. Many federal, state and local Government Authorities have enacted laws

providing that certain Taxes and Fees constitute trust fund taxes, and officers and directors of the

collecting debtor entity may be held personally liable for nonpayment of such Taxes. See, e.9.,

21 U.S.C. $ 136a(e) (imposing personal liability against any person upon which the statute

imposes an obligation for payment of APHIS Fees); Conway v. U.S.A.,647 F.3d228 (5thCir.

2010) (holding CEO personally liable for failure to ensure that company paid over to IRS pre-

petition excise taxes that were withheld from airline passengers); John F. Olson, et al., DIRECToR

& Op¡rcpn LteerLrrv: Iwppl,rNrprcATroN AND INSURANCE $ 3.04, at3-20.27 (rel.10-1999) ("some
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states hold corporate officers personally liable for any sales tax and penalty owed and not paid by

the corporation, regardless of cause"). To the extent any of the Debtors' accrued Taxes and Fees

were unpaid as of the Petition Date, the Debtors' officers and directors may be subject to

lawsuits in such jurisdictions during these Chapter 11 Cases. Such potential lawsuits would

prove extremely distracting for (a) the Debtors, (b) the named officers and directors whose

attention to the Debtors' chapter 11 process is required, and (c) this Court, which might be asked

to entertain various motions seeking injunctions with respect to the potential state court actions.

Thus, it is in the best interests of the Debtors' estates to eliminate the possibility of the foregoing

distraction.

ív. Bankruptcy Code Section 363þ)(1) Permits the Payment
of the Taxes and Fees

38. Courts have also authorized debtors to pay certain taxes and fees under

Bankruptcy Code section 363(b)(1), which provides that "the trustee, after notice and a hearing,

may use, sell, or lease, other than in the ordinary course of business, property of the estate."

Under this section, a court may authorize a debtor to pay certain prepetition claims. See In re FV

Steel & Wire Co., Case No. 04-22421 (Bankr. E.D. Wis. Feb. 26, 2004) (authorizing the

continuation of customer programs and the payment of prepetition claims under Bankruptcy

Code section 363); In re lonosphere Clubs, Inc., 98 B.R. 174, 175 (Bankr. S.D.N.Y. 1989)

(affirming lower courl order authorizing payment of prepetition wages pursuant to Bankruptcy

Code section 363(b)); In re UAL Corp., Case No. 02-48191 (Bankr. N.D. nl. Dec. 9, 2002)

(authorizing payment of prepetition claims under Bankruptcy Code section 363 as an out-of-the-

ordinary-course transaction). To use property in the ordinary course of business, "the debtor

must articulate some business justification, other than the mere appeasement of major creditors."

Ionosphere Clubs,98 B.R. at 175. As discussed herein, the Debtors' failure to pay Taxes and

{l182.001-w00498s5.} I4
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Fees could have a material adverse impact on their ability to operate in the ordinary course of

business.

v. Bønkruptcy Code Section 105(a) Permits Payment of Taxes

39. Finally, Bankruptcy Code section 105(a) empowers the Court to that "issue any

order, process, or judgment that is necessary or appropriate to carry out the provisions of this

title." A bankruptcy court's use of its equitable powers to "authorize the payment of prepetition

debt when such pa¡nnent is needed to facilitate the rehabilitation of the debtor is not a novel

concept." In re Ionosphere Clubs, Inc.,98 B.R. 114,175 (Bankr. S.D.N.Y. 1989).

40. Numerous courts have used Bankruptcy Code section 105's equitable powers

under the "necessity of payment doctrine" to authorize payment of a debtor's prepetition

obligations in order to preserve and maximize the value of the debtor's estate. See, e.g.,

Miltenberger v. Logansport, C.& S.W.R. Co., 106 U.S. 286,311-312 (1882) (recognizing the

existence of judicial power to authorize a debtor in a reorganization case to pay prepetition

claims where such payment is essential to the continued operation of the debtor); see also In re

Penn Central Transp. Co.,467 F.2d 100, 102 n.1 (3d Cir. 1972) (holding necessity of payment

doctrine permits "immediate payment of claims of creditors where those creditors will not supply

services or material essential to the conduce of the business until their pre-reorganization claims

have been paid"); In re Just þr Feet, 1nc.,242 B.R. 821, 824-845 (D. Del. 1999) (noting that in

the Third Circuit, debtors may pay prepetition claims that are essential to the continued operation

of business); In re Columbia Gas Sys., Inc.,77I B.R. 189,19I-92 (Bankr. D. Del. 1994) (same).

4I. For these reasons, authorizing the Debtors to pay, in their discretion, the

prepetition Taxes and Fees will help the Debtors avoid serious disruption to their operations that

would result from the nonpayment of such Taxes and Fees, including the distraction and adverse
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effect on morale that could result from liability for nonpayment imposed upon the Debtors'

directors and officers. Furthermore, nonpayment of these obligations may cause Government

Authorities to take precipitous action, including, but not limited to, filing liens, preventing the

Debtors from conducting business in applicable jurisdictions, and seeking to lift the automatic

stay, all of which could disrupt the Debtors' day-to-day operations and these Chapter 11 Cases,

impose significant costs on the Debtors' estates, and destroy the going-concern value of the

Debtors' business.

42. Courts in numerous other chapter 11 cases have entered orders granting relief

similar to the relief requested herein. See, e.g., In re Mesa Air Group, Inc., Case No. 10-10018

(MG) (Bankr. S.D.N.Y. Jan. 5, 2010); In re Frontier Airlines Holdings, Inc., Case No. 08-11298

(RDD) (Bankr. S.D.N.Y. Apr. 14,2008); In re Delta Air Lines, Inc.,Case No. 05-17923 (PCB)

(Bankr. S.D.N.Y. Sept. 16, 2005); In re US Aírways Group, Inc., Case No. 04-13819 (SSM)

(Bankr. E.D. Va. Sept. 14, 2004); In re ATA Holdings Corp., Case No. 04- T9866 (BHL) (Bankr.

S.D. Ind. Oct. 2J,2004; Nov. 1 ,2004); In re Hawaiian Airlines, Inc., Case No. 03-00817 (RJF)

(Bankr. D. Haw. }y'rar. 24,2003); In re US Airways Group, Inc., Case No. 02-83984 (SSM)

(Bankr. E.D. Va. Aug.72,2002).

B. Cause Exists to Authorize tl¡.e Debtors' Financial
Institutions to Honor Checks and Xl,lecfronic F und Transfers

43. The Debtors fuither request that the Debtors' banks be authorized, when

requested by the Debtors in their sole discretion, to process, honor, and pay any and all checks or

electronic fund transfers drawn on the Debtors' bank accounts to pay all prepetition Taxes and

Fees, whether those checks or electronic fund transfers were presented prior to or after the

Petition Date, and to make other transfers provided that sufficient funds are available in the

applicable account to make such payrnents. The Debtors represent that each of these checks and
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transfers can be readily identified as relating directly to the authorized payment of prepetition

Taxes and Fees. Accordingly, the Debtors believe checks and transfers, other than those relating

to authorized payments, will not be honored inadvertently.

44. Nothing in this Motion should be construed as impairing the Debtors' rights to

contest the amount of any Taxes or Fees that may be owed to any Government Authority, and the

Debtors expressly reserve all of their rights with respect thereto.

45. Based on the foregoing, the Debtors submit that the relief requested is necessary

and appropriate, is in the best interests oftheir estates and creditors, and should be granted in all

respects.

BANKRUPTCY RULE 6003 SATISFIED AND
REOUEST FOR AIVER OF'STAY

46. The Debtors fuilher submit that because the relief requested in this Motion is

necessary to avoid immediate and irreparable harm to the Debtors for the reasons set forth herein

and in the First Day Declaration, Bankruptcy Rule 6003 has been satisfied and the relief

requested herein should be granted.

41. Specifically, Bankruptcy Rule 6003 provides:

Except to the extent that relief is necessary to avoid immediate and
irreparable harm, the court shall not, within 2l days after the filing of the
petition, grant relief regarding the following: . . . (b) a Motion to use,

sell, lease, or otherwise incur an obligation regarding property of the
estate, including a Motion to pay all or part of a claim that arose before
the filing of the petition, but not a Motion under Rule 4001.

48. The Third Circuit Court of Appeals has interpreted language similar to that used

in Bankruptcy Rule 6003 in the context of preliminary injunctions. In that context, irreparable

harm has been interpreted as a continuing harm that cannot be adequately redressed by final

relief on the merits and for which money damages cannot provide adequate compensation. See,

e.g., Norþlk S. Ry. Co. v. City of Pittsburgh,235 Fed. Appx. 907,910 (3d Cir. 2007) (citing

{l ls2.ool-woo49sss.} 11

Case 18-10039-CSS    Doc 12    Filed 01/08/18    Page 17 of 20



Glasco v. Hills,558 F.2d l79,IS1 (3d Cir. 1977)). Further, the hann must be shown to be actual

and imminent, not speculative or unsubstantiated. See, e.g., Acierno v. New Castle County, 40

F.3d 645,653-55 (3d Cir. 1994).

49. As discussed above, if the Taxes and Fees are not paid, the Government

Authorities may assert that the Debtors' directors and officers are personally liable if the Debtors

fail to meet their obligations to remit such Taxes and Fees. Furthermore, the Government

Authorities could initiate audits for failure to pay the Taxes and Fees, file liens, prevent the

Debtors from conducting business in applicable jurisdictions, and/or seek to lift the automatic

stay. Thus, if the relief requested in this Motion is not granted, the Debtors potentially would

have to devote resources to respond to a government audit, defend their directors and officers or

take some other action, all of which would cause the Debtors' estate immediate and irreparable

harm by disrupting the Debtors' operations, these Chapter 11 Cases, and the sale process.

Moreover, the Government Authorities will assess substantial, irreversible penalties for failure to

pay certain Taxes and Fees, which will have to be paid in cash and in full as priority claims, and

can also create or perfect liens for failure to pay any Taxes or Fees. Accordingly, the Debtors

respectfully submit they have satisfied the "immediate and irreparable harm" standard of

Bankruptcy Rule 6003 and seek authority to pay prepetition Taxes and Fees as set forth in this

Motion.

50. The Debtors further seek a waiver of any stay of the effectiveness of the order

approving this Motion. Pursuant to Rule 6004(h) of the Bankruptcy Rules, "[an] order

authorizing the use, sale, or lease of property other than cash collateral is stayed until the

expiration of fourteen (14) days after entry of the order, unless the court orders otherwise."
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As set forth above, the relief requested herein is essential to prevent irreparable damage to the

Debtors' operation, going-concern value, and their efforts to pursue a sale of their business.

51. Accordingly, the relief requested herein is appropriate under the circumstances

and under Bankruptcy Rule 6003 and 6004(h).

NOTICE AND NO PRIOR REQUEST

52. The Debtors have provided notice of this Motion to: (a) the Office of the United

States Trustee for the District of Delaware; (b) each of the Debtors' creditors holding the twenty

(20) largest unsecured claims as set forth in the consolidated list filed with the Debtors' petitions;

(c) Volant SVI Funding, Inc. and its counsel; (d) the United States Department of Justice; (e) all

parties who have requested notice in these Chapter 11 Cases pursuant to Bankruptcy Rule 2002;

and (f) the Government Authorities. In light of the nature of the relief requested in this Motion,

the Debtors respectfully submit that no further notice is necessary.

53. No prior request for the relief sought in this Motion has been made to this or any

other court.
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WHEREFORE, for the reasons set forth herein and in the First Day Declaration, the

Debtors respectfully request that this Court enter an order, substantially in the form attached

hereto, (a) authorizing the Debtors to pay unpaid Taxes and Fees owed to certain Government

Authorities for the period covering September 30, 2017 through the Petition Date; (b)

authorizing financial institutions to receive, process, honor, and pay all related checks and

electronic payment requests for payment of the Taxes; and (c) granting such other and fuither

reliefas is just and proper.

Dated: January 8,2018
Wilmington, Delaware

IS RATH &(
LLP

Adam G. Landis o.

Kerri K. Mumford (No. 4186)
Travis J. Ferguson (No. 6029)
919 Market Street, Suite 1800
Wilmington, Delaware I 9801

Telephone: (302) 467 -4400
Facsimile: (302) 467 -4450
Email: landis@lrclaw.com

mumford@lrclaw.com
ferguson@lrclaw.com

Proposed Counsel to the Debtors
and D ebtors -in- Po s s es s ion
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Exhibit A

(List of Government Authorities)

l. Aerostar Airport Holdings, LLC
2. Anguilla Air &. Sea Ports Authority
3. Antigua and Barbuda International Airport
4. Direction Generale del Aeroport Pointe
5. Dominica Air and Sea Ports Authority
6. L'agent Comptable Secondaire
7. Princess Juliana International Airport
8. Societe Aeroport Martinique Aime Cesaire
9. Virgin Islands Port Authority
10. Nevis Air & Seaports Authority
11. St. Christopher Air & Sea Ports Authority
1 2. Transportation Security Administration
13. U.S. Department of Treasury
14. U.S. Department of Homeland Security - Bureau of Customs and Border Protection
15. United States Department of Agriculture - Animal and Plant Health Inspection Services
16. Inland Revenue Division - Dominica
17. Roanoke Claims Services
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

case No. 18- lô Ô 3 ?SEASTAR HOLDINGS, INC., et al.l

Debtors Joint Administration Requested

Ref. No.

ORDER GRANTING MOTION OF TIIE DEBTORS FOR ENTRY OF AN ORDER (I)
AUTHORIZING TIIE DEBTORS TO PAY CERTAIN PREPETITION TAX AND

FEE OBLIGATIONS AND (II) AUTHORIZING FINANCIAL INSTITUTIONS
TO HONOR AND PROCESS RELATED CHECKS AND TRANSFERS

Upon fhe Motion of the Debtors for Entry of an Order (i) Authorizing the Debtors to Pay

Certain Prepetítion Tax and Fee Obligations and (ii) Authorizing Financial Institutions to Honor

ønd Process Related Checks and Transfers (the "Motion")2 and upon the First Day Declaration;

and it appearing that this Court has jurisdiction over this matter pursuant to 28 U.S.C. $$ 157 and

1334 and the Amended Standing Order of Reference from the United States District Court for

the District of Delaware dated as of February 29,2012; and it appearing that the Motion is a core

proceeding pursuant to 28 U.S.C. $ 157(bX2) and that the Court may enter an order consistent

with Article III of the United States Constitution; and it appearing that venue of this proceeding

and the Motion in this District is proper pursuant to 28 U.S.C. $$ 1408 and 1409; and it

appearing that sufficient notice of the Motion has been given; and it appearing that the relief

requested by the Motion is in the best interests of the Debtors' estates; and suffrcient cause

appearing therefor; it is hereby

ORDERED that the Motion is GRANTED as set forth herein; and it is fuither

lThe Debtors in these cases, along with the last four digits of each Debtor's federal tax identification number, are:
SeaStar Holdings, Inc. (0418), Seaborne Virgin Islands, Inc. (5458), and Seaborne Puerto Rico, LLC (3572). The
Debtors' corporate headquarters and the mailing address is World Plaza Building, 9th Floor, 268 Munoz Rivera
Avenue, San Juan, Puerto Rico 00918.

2 Capitalizedterms not otherwise defined herein shall have the same meanings ascribed to them in the Motion.
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ORDERED that the Debtors are authorized, but not directed, to remit and pay to the

Govemment Authorities up to a total of $41 1,000 in ceftain Taxes and Fees that accrued between

September 30,2017 through and including the Petition Date; and it is fuither

ORDERED that the Debtors are authorized,but not directed, to continue making monthly

payments in the ordinary course of business under the (i) Surety Repayment Agreement, (ii)

Treasury Settlement, (iii) BCBP Settlement, and (iv) APHIS Settlement; and it is further

ORDERED that notwithstanding the relief granted herein and any action taken hereunder,

nothing contained in this Order or any payment made pursuant to this Order shall constitute, nor

is it intended to constitute, an admission as to the validity or priority of any claim against the

Debtors or a waiver of the Debtors' rights to subsequently dispute any such claims; and it is

further

ORDERED that all applicable banks and other financial institutions are hereby

authorized to receive, process, honor, and pay any and all checks and funds transfers evidencing

amounts paid by the Debtors pursuant to the Motion, whether presented or issued prior to or after

the Petition Date. Such banks and financial institutions are authorized to rely on the

representations of the Debtors as to which checks are issued or authorized to be paid pursuant to

this Order; and it is further

ORDERED that the Debtors are authorized to take all actions necessary to effectuate the

relief granted pursuant to this Order in accordance with the Motion; and it is further

ORDERED that Rule 6003 of the Bankruptcy Rules has been satisfied; and it is fuither

ORDERED that notwithstanding the possible applicability of Bankruptcy Rule 6004(h),

the terms and conditions of this Order shall be irnrnediately effective and enforceable upon its

entry; and it is further

2{l182.001-w0049856.}
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ORDERED that the Court retains jurisdiction with respect to all matters arising from or

related to the implementation of this Order

Dated:
Wilminglon, Delaware

United States Bankruptcy Judge
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