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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re:  

4 West Holdings, Inc. et al.,1

Debtors.  

§  
§  
§  
§  
§  
§  
§  
§  
§  

Chapter 11 

Case No. 18-30777 

(Joint Administration Requested) 

DEBTORS’ MOTION (I) PURSUANT TO 11 U.S.C. §§ 105, 361, 362, 363 AND 364 
AUTHORIZING THE DEBTORS TO (A) OBTAIN SENIOR SECURED PRIMING 

SUPERPRIORITY POSTPETITION FINANCING, (B) GRANT LIENS AND 
SUPERPRIORITY ADMINISTRATIVE EXPENSE STATUS, (C) USE CASH 
COLLATERAL OF PREPETITION SECURED PARTIES, AND (D) GRANT 
ADEQUATE PROTECTION TO PREPETITION SECURED PARTIES; (II) 

SCHEDULING A FINAL HEARING PURSUANT TO BANKRUPTCY RULES 4001(b) 
AND 4001(c); AND (III) GRANTING RELATED RELIEF 

The above-captioned debtors (collectively, the “Debtors”), by and through their proposed 

1
A list of the Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 

identification number, is attached hereto as Exhibit A.  
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counsel, DLA Piper LLP (US), hereby submit this Motion (I) Pursuant to 11 U.S.C. §§ 105, 361, 

362, 363 and 364 Authorizing the Debtors to (A) Obtain Senior Secured Priming Superpriority 

Postpetition Financing, (B) Grant Liens and Superpriority Administrative Expense Status, (C) 

Use Cash Collateral of Prepetition Secured Parties, and (D) Grant Adequate Protection to 

Prepetition Secured Parties; (II) Scheduling a Final Hearing Pursuant To Bankruptcy Rules 

4001(B), and (III) Granting Related Relief (the “DIP Financing Motion”).   In support of the DIP 

Financing Motion, the Debtors rely upon, and incorporate by reference, the Declaration of Louis 

E. Robichaux IV in Support of Chapter 11 Petitions and First Day Pleadings (the “First Day 

Declaration”),2 filed with the Court contemporaneously herewith.  In further support of the DIP 

Financing Motion, the Debtors respectfully represent as follows: 

JURISDICTION AND VENUE 

1. The Court has jurisdiction over the Debtors, their estates, and this matter under 28 

U.S.C. §§ 157 and 1334.  This is a core proceeding under 28 U.S.C. § 157(b)(2). 

2. Venue is proper before this Court under 28 U.S.C. §§ 1408 and 1409. 

3. The statutory bases for the relief requested herein are Sections 105, 361, 362, 363, 

364(c)(1), 364(c)(2), 364(c)(3), 364(d)(1), 364(e) and 507 of Title 11 of the United States Code, 

11 U.S.C. §§ 101-1532 (the “Bankruptcy Code”), Rules 2002, 4001, 6004, 9013, and 9014 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Appendix H to the Local 

Bankruptcy Rules (the “Local Rules”). 

2
Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the 

First Day Declaration.
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PRELIMINARY STATEMENT 

4. In the ordinary course of business, the Debtors require cash on hand and cash 

flow from their operations to fund their working capital and liquidity needs.  In addition, the 

Debtors require cash on hand to fund these Chapter 11 Cases.  The Debtors’ use of Cash 

Collateral (as defined below), as well as the postpetition financing, is necessary in order for the 

Debtors to preserve sufficient liquidity to maintain ongoing day-to-day operations and fund their 

working capital needs.  Absent postpetition financing, the Debtors will be forced to cease 

operations of their businesses, thereby jeopardizing their ability to maximize the value of their 

estates.  Such an abrupt cessation of the Debtors’ businesses would have devastating effects on 

the residents receiving services at the Debtors’ facilities, leaving many without the health and 

support services that they require.  Due to the nature of the Debtors’ businesses, it is imperative 

that the Debtors have sufficient working capital and liquidity to preserve and maintain their 

going concern value. 

5. Additionally, certain of the Debtors’ deposit accounts, cash and cash proceeds are 

encumbered by security interests in favor of one or more prepetition secured lenders described 

below and, as such, constitute “cash collateral” (as such term is defined in Bankruptcy Code 

section 363(a), “Cash Collateral”) of such lenders.  The Debtors have an emergency need for the 

immediate use of Cash Collateral to effectively and expeditiously manage these Chapter 11 

Cases.   

6. The Debtors require immediate authority to obtain post-petition financing so as to 

provide sufficient liquidity to continue their operations in an orderly manner on a post-petition 

basis.  The Debtors will use the Term Loan to repay the Sterling Obligations (as defined below) 

(the “Sterling Payoff”) on the date of the closing of the DIP Facility in accordance with the 
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Payoff Letter (the “Payoff Letter”), substantially in the form attached hereto as Exhibit B, and to 

borrow enough funds under the Revolving Loans to operate in the ordinary course of business 

during these bankruptcy cases, all with the ultimate goal of effectuating the transactions and 

Debtors’ obligations set forth in the Restructuring Support Agreement, and to effectuate the 

Debtors’ reorganization.     

7. In doing so, and after careful evaluation and further negotiations with the 

Debtors’ primary stakeholders, the Debtors are seeking authority to execute the Senior Secured 

Super-Priority Debtor-in-Possession Credit Agreement (the “DIP Credit Agreement”) in 

substantially the same form as the agreement attached hereto as Exhibit C.3  The Debtors have 

negotiated the DIP Credit Agreement with OHI Asset RO, LLC, a Maryland corporation 

(together with any other lender parties thereto, the “DIP Lender”), a prepetition secured lender to 

the Debtors.  In connection with the DIP Credit Agreement, all obligations and liabilities under 

the DIP Credit Agreement shall at all times: 

(a) pursuant to Section 364(c)(1) of the Bankruptcy Code, constitute allowed 
superpriority administrative expense claims against each Debtor which is a 
party thereto, on a joint and several basis, pari passu with any 
superpriority administrative expense claims granted to the Sterling Parties 
and senior to and with priority in payment over all other administrative 
expenses and any other claims against such Debtors or their estates in the 
Chapter 11 Cases (and any subsequent Chapter 7 cases to which they are 
converted); 

(b) pursuant to Section 364(c)(2) of the Bankruptcy Code, be secured by 
valid, binding, continuing, enforceable, non-avoidable, automatically and 
properly perfected first priority liens on and security interests in all DIP 
Collateral that is not otherwise subject to the Prepetition Liens or any 
Permitted Prior Liens;  

(c) pursuant to Section 364(c)(3) of the Bankruptcy Code, be secured by 
valid, binding, continuing, enforceable, non-avoidable, automatically and 

3
Capitalized terms not defined in the First Day Declaration or otherwise in this DIP Financing Motion shall 

carry the meaning ascribed to such term in the DIP Credit Agreement and Interim Order.
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properly perfected junior liens on and security interests in all DIP 
Collateral that is subject to any Permitted Prior Liens, which junior liens 
and security interests in favor of the DIP Lender shall be subject only to 
any such Permitted Prior Liens; 

(d) pursuant to Section 364(d)(1) of the Bankruptcy Code, be secured by 
valid, binding, continuing, enforceable, non-avoidable, automatically and 
properly perfected first priority senior priming liens on and security 
interests in all DIP Collateral securing the “Prepetition Obligations” (as 
defined in the Interim Order), which senior priming liens and security 
interests in favor of the DIP Lender shall be subject only to any Permitted 
Prior Liens on such DIP Collateral.     

BACKGROUND 

8. On the date hereof (the “Petition Date”), each Debtor filed with this Court a 

voluntary petition for relief under the Bankruptcy Code).   

9. The Debtors continue to operate their businesses and manage their properties as 

debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  No trustee, 

examiner, or official committee of unsecured creditors has been appointed in the Debtors’ 

chapter 11 cases (the “Chapter 11 Cases”). 

10. Additional information regarding the Debtors and these Chapter 11 Cases, 

including the Debtors’ business operations, capital structure, financial condition, and the reasons 

for and objectives of these Chapter 11 Cases, is set forth in the First Day Declaration.  

I. Prepetition Debt Structure. 

A. Sterling Facility.  

11. On March 1, 2016, certain of the Operating Debtors described in the First Day 

Declaration (the “Sterling Borrowers”) entered into a Revolving Loan and Security Agreement, 

dated as of March 1, 2016 (as amended from time to time, and together with all related 

documents and exhibits thereto, the “Sterling Agreement”) with Sterling National Bank, as 

“Administrative Agent” and “Collateral Agent” (“Sterling Agent”), and certain other lenders 
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party thereto (collectively with Sterling, the “Sterling Parties”).  Pursuant to the Sterling 

Agreement, the Sterling Parties provided a $30 million, three-year revolving credit facility (the 

“Sterling Facility”).  As of the Petition Date, the outstanding balance owed under the Sterling 

Facility is approximately $14,216,459.08 (such principal amount, together with all other amounts 

incurred or accrued but unpaid prior to the Petition Date in accordance with the Sterling Credit 

Facility, (the “Sterling Obligations”).    

12. To secure the repayment of the Sterling Obligations, the Sterling Borrowers 

granted the Sterling Parties a first priority perfected security interest and lien on the following 

(the “Sterling Borrower Liens”):4  (a) all Receivables, (b) to the maximum extent permitted by 

law, all deposit accounts of such Sterling Borrowers subject to a Depository or Account Control 

Agreement (“DACA”), including, without limitation, each Lockbox and each Lockbox Account, 

and amounts held therein, (c) all money and cash, including all cash collateral, in a deposit 

account subject to a DACA, including, without limitation, all Collections, (d) all general 

intangibles and payment intangibles, and any other rights to payment of every kind and 

description, and any contract rights, chattel paper, documents and instruments relating to the 

Receivables and all of such Sterling Borrowers’ rights and remedies with respect to the 

Receivables (including the creation, enforcement and collection of the Receivables) or the 

obligation of any Obligor with respect thereto, (e) all Records relating to the Sterling Borrowers’ 

Receivables and the other items in (a) through (d) above; (f) and all proceeds of any kind or 

nature of the foregoing (collectively, the “Sterling Collateral”).    

4 Capitalized terms not otherwise defined in this paragraph shall have the meanings ascribed to such terms in 
the Sterling Agreement. 
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13. Certain of the Debtors (the “Sterling Guarantors”)5 guaranteed the Sterling 

Borrowers’ obligations under the Sterling Agreement pursuant to a Guaranty and Security 

Agreement, dated March 1, 2016 (the “Guaranty”).  Under the Guaranty, the Sterling Guarantors 

granted the Sterling Parties a security interests in and liens on (together with the Sterling 

Borrower Liens, the “Sterling Liens”) the following (the “Guarantor Collateral”): 

(a) to the maximum extent permitted by law, all deposit accounts of such 
Sterling Guarantors into which any Collections are directly or indirectly 
swept and which are subject (or required pursuant to the terms hereof to be 
subject) to a DACA, including, without limitation, each concentration 
account and controlled disbursement account listed in Schedule III to the 
Loan Agreement, as such Schedule III may be amended from time to time, 
and amounts held therein; 

(b) all money and cash, including all cash collateral, in a deposit account into 
which any Collections are directly or indirectly swept and which are 
subject (or required pursuant to the terms hereof to be subject) to a DACA, 
including, without limitation, all Collections swept into any such account; 

(c) all Records relating to the items in (a) and (b) above; and 

(d) all proceeds of any kind or nature of the foregoing. 

14. The Sterling Borrowers and Sterling Guarantors established lock box accounts at 

The PrivateBank and Trust Company for the deposit of all receivables, which are subject to 

Sterling Liens.  Sterling sweeps all cash from the Sterling Borrowers’ operating accounts on a 

daily basis.    

15. On October 11, 2016, the Sterling Agent issued a notice of default under the 

Sterling Facility (the “October Notice”), identifying certain covenant defaults under the Sterling 

Agreement and defaults under the Master Leases.  The October Notice, among other things, 

5
The Guarantors of the Sterling Facility are: Debtors 4 West Holdings, Inc., New Ark Investment, Inc., 

Covenant Dove Holding Company, LLC (n/k/a Orianna Health Systems, LLC), Covenant Dove, LLC (n/k/a Orianna 
Health Systems, LLC), Ark Mississippi Holding Company, LLC, Olive Leaf Holding Company, LLC, Olive Leaf, 
LLC and Ark South Carolina Holding Company, LLC, Ark SC Operator Holdings, Inc., and New Ark Operator 
Holdings, LLC.  
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further stated that the Sterling Parties had not elected to exercise any rights or remedies on 

account of the existing events of default, other than to request funds in the Lockbox Accounts of 

the Sterling Borrowers be directed to Sterling Agent, and to charge a collateral monitoring fee of 

0.50%.   

16. On February 7, 2017, Sterling Agent issued a second notice of default and 

reservation of rights (the “February 2017 Notice”) stating that all events of default referenced in 

the October Notice are continuing.  The February 2017 Notice further stated that the lessees 

under the Master Lease Documents (as defined below) had failed to make payments for January 

2017 and February 2017 and that as a result, additional events of default were then existing 

under the Sterling Facility.  The February 2017 Notice also stated that as long as the Master 

Lease Landlords (as defined below) agreed to waive the default under the Master Leases and 

related subleases, the Sterling Parties would continue to consider each request for a discretionary 

advance as set forth in the October Notice.   

17. On February 22, 2018, Sterling Agent issued a third notice of default and 

reservation of rights (the “February 2018 Notice”) stating that all events of default referenced in 

the prior notices were then continuing.  The February 2018 Notice stated that default interest will 

accrue and further Revolving Advances, if any, were to be funded at the sole discretion of the 

Sterling Parties. 

B. Master Leases.  

18. Certain of the Debtors are party to Master Leases with affiliates of Omega 

Healthcare Investors, Inc., a publicly traded real estate investment trust that invests in SNFs and 

assisted living facilities in the United States and United Kingdom (collectively with its affiliates 

and subsidiaries, the “Omega Parties”).  As of the Petition Date, the Master Lease Debtors (as 
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defined below) have entered into the following Master Leases and related documents with 

certain Omega Parties (each, a “Master Lease Document” and collectively, the “Master Lease 

Documents”):   

(a) SE Master Lease  

i. Master Lease Agreement (South East Region) dated as of November 
27, 2013 (as amended, restated, supplemented, or otherwise modified 
from time to time, the “SE Master Lease”), by and among the Debtors 
identified on Schedule 1 thereto as “Tenants” (the “SE Master Lease 
Tenants”) and the Omega Parties identified on Schedule 1 thereto as 
“Landlords (the “SE Master Lease Landlords”), the SE Master Lease 
Landlords lease the “Leased Property” (as defined in the SE Master 
Lease) (the “SE Leased Property”) to the SE Master Lease Tenants”; 

ii. Guaranty of Obligations (South East Region) dated as of November 
27, 2013 (as amended, restated, supplemented, or otherwise modified 
from time to time, the “SE Master Lease Guaranty”), by and among 
the Debtors identified on Schedules A-1 and A-2 thereof (the “SE 
Master Lease Guarantors” and, together with the SE Master Lease 
Tenants, the “SE Master Lease Debtors”) and the SE Master Lease 
Landlords, the SE Master Lease Guarantors guaranteed, among other 
things, the payment and performance of all amounts owing under the 
SE Master Lease and all “Obligor Group Obligations” (as defined 
therein);  

(b) IN Master Lease  

i. Master Lease Agreement (Indiana Region) dated as of November 27, 
2013 (as amended, restated, supplemented, or otherwise modified from 
time to time, the “IN Master Lease”), by and among the Debtors 
identified on Schedule 1 thereto as “Tenants” (the “IN Master Lease 
Tenants”) and the Omega Parties identified on Schedule 1 thereto as 
“Landlords (the “IN Master Lease Landlords”), the Master Lease 
Landlords lease the “Leased Property” (as defined in the IN Master 
Lease) (the “IN Leased Property”) to the IN Master Lease Tenants; 

ii. Guaranty of Obligations (Indiana Region) dated as of November 27, 
2013 (as amended, restated, supplemented, or otherwise modified from 
time to time, the “IN Master Lease Guaranty”), by and among the 
Debtors identified on Schedules A-1 and A-2 thereof (the “IN Master 
Lease Guarantors” and, together with the IN Master Lease Tenants, the 
“IN Master Lease Debtors”) and the IN Master Lease Landlords, the 
IN Master Lease Guarantors guaranteed, among other things, the 
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payment and performance of all amounts owing under the IN Master 
Lease and all “Obligor Group Obligations” (as defined therein);  

(c) Laurel Baye Master Lease6

i. Master Lease Agreement dated as of June 27, 2014 (as amended, 
restated, supplemented, or otherwise modified from time to time, the 
“Laurel Baye Master Lease”), by and among Debtor New Ark Master 
Tenant, LLC (the “Laurel Baye Master Lease Tenant”) and the Omega 
Parties identified on Schedule 1 thereto as “Landlords (the “Laurel 
Baye Master Lease Landlords”), the Laurel Baye Master Lease 
Landlords lease the “Leased Property” (as defined in the Laurel Baye 
Master Lease) (the “Laurel Baye Leased Property”) to the Laurel Baye 
Master Lease Tenant;  

ii. Guaranty of Obligations (Orangeburg, SC, Greenville, SC and Macon, 
GA) dated as of June 27, 2013 (as amended, restated, supplemented, or 
otherwise modified from time to time, the “Laurel Baye Master Lease 
Guaranty”), by and among the Debtors identified on Schedules A-1 
and A-2 thereof (the “Laurel Baye Master Lease Guarantors” and, 
together with the Laurel Baye Master Lease Tenants, the “Laurel Baye 
Master Lease Debtors”) and the Laurel Baye Master Lease Landlords, 
the Laurel Baye Master Lease Guarantors guaranteed, among other 
things, the payment and performance of all amounts owing under the 
Laurel Baye Master Lease and all “Obligor Group Obligations” (as 
defined therein).  

(d) NW Master Lease  

i. Master Lease Agreement (North West Region) dated as of November 
27, 2013 (as amended, restated, supplemented, or otherwise modified 
from time to time, the “NW Master Lease”), by and among the 
Debtors identified on Schedule 1 thereto as “Tenants” (the “NW 
Master Lease Tenants”) and the Omega Parties identified on Schedule 
1 thereto as “Landlords (the “NW Master Lease Landlords”), the NW 
Master Lease Landlords previously leased the “Leased Property” (as 
defined in the NW Master Lease) (the “NW Leased Property”) to the 
NW Master Lease Tenants;  

ii. Guaranty of Obligations (North West Region) dated as of November 
27, 2013 (as amended, restated, supplemented, or otherwise modified 
from time to time, the “NW Master Lease Guaranty”), by and among 
the Debtors identified on Schedules A-1 and A-2 thereof (the “NW 
Master Lease Guarantors” and, together with the NW Master Lease 

6
The Laurel Baye Master Lease is sometimes referred to as the “SC/GA Master Lease.”
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Tenants, the “NW Master Lease Debtors”) and the NW Master Lease 
Landlords, the NW Master Lease Guarantors guaranteed, among other 
things, the payment and performance of all amounts owing under the 
NW Master Lease and all “Obligor Group Obligations” (as defined 
therein);  

(e) TX Master Lease  

i. Master Lease Agreement (Texas Region) dated as of November 27, 
2013 (as amended, restated, supplemented, or otherwise modified from 
time to time, the “TX Master Lease” and together with the NW Master 
Lease, Laurel Baye Master Lease, IN Master Lease, and SE Master 
Lease, the “Master Leases” and each a “Master Lease”), by and among 
the Debtors identified on Schedule 1 thereto as “Tenants” (the “TX 
Master Lease Tenants”) and the Omega Parties identified on Schedule 
1 thereto as “Landlords (the “TX Master Lease Landlords” and, 
together with the SE Master Lease Landlords, the IN Master Lease 
Landlords, the Laurel Baye Master Lease Landlords, and the NW 
Master Lease Landlords, the “Master Lease Landlords”), the TX 
Master Lease Landlords previously leased the “Leased Property” (as 
defined in the TX Master Lease) (the “TX Leased Property” and, 
together with the SE Leased Property, the IN Leased Property, the 
Laurel Baye Leased Property, and the NW Leased Property, the 
“Leased Property”) to the TX Master Lease Tenants;  

ii. Guaranty of Obligations (Texas Region) dated as of November 27, 
2013 (as amended, restated, supplemented, or otherwise modified from 
time to time, the “TX Master Lease Guaranty”), by and among the 
Debtors identified on Schedules A-1 and A-2 thereof (the “TX Master 
Lease Guarantors” and, together with the TX Master Lease Tenants, 
the “TX Master Lease Debtors” and, together with the SE Master 
Lease Debtors, the IN Master Lease Debtors, the Laurel Baye Master 
Lease Debtors, and the NW Master Lease Debtors, the “Master Lease 
Debtors”) and the TX Master Lease Landlords, the TX Master Lease 
Guarantors guaranteed, among other things, the payment and 
performance of all amounts owing under the TX Master Lease and all 
“Obligor Group Obligations” (as defined therein); and 

iii. Termination of Prime Lease and Master Sublease (9 Texas Facilities) 
dated as of July 1, 2017 (the “TX Master Lease Termination”), by and 
among the TX Master Lease Landlords, the TX Master Lease Tenants, 
the TX Master Lease Guarantors, and the parties identified as 
“Subtenants” and “Sublease Guarantors” therein, the parties agreed, 
among other things, (a) to terminate the TX Master Lease, and (b) that 
the TX Master Lease Tenants would pay the “Security Deposit” to the 
TX Master Lease Landlord in the amount of $1,250,000. 
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19. As of the Petition Date, the aggregate amount of “Rent” and “Impositions” due 

and owing under the Master Lease Documents is as follows (collectively, the “Master Lease 

Obligations”):  

(a) SE Master Lease: not less than $43,747,162.69 (together with all other 
amounts incurred or accrued but unpaid prior to the Petition Date in 
accordance with the SE Master Lease, the SE Master Lease Guaranty, all 
other “Lease Documents” (as defined in the SE Master Lease), and any 
other related agreements, documents, and instruments (as each may be 
amended, restated, supplemented, or otherwise modified from time to 
time, collectively, the “SE Master Lease Documents”), including, without 
limitation, fees, expenses, charges, amounts, costs, and obligations of 
whatever nature owing, whether or not contingent, whenever arising, 
accrued, accruing, due, owing or chargeable under or in respect of any of 
the SE Master Lease Debtors’ obligations pursuant to the SE Master Lease 
Documents, collectively, the “SE Master Lease Obligations”); 

(b) IN Master Lease:  not less than $297,871.91 (together with all other 
amounts incurred or accrued but unpaid prior to the Petition Date in 
accordance with the IN Master Lease, the IN Master Lease Guaranty, all 
other “Lease Documents” (as defined in the IN Master Lease), and any 
other related agreements, documents, and instruments (as each may be 
amended, restated, supplemented, or otherwise modified from time to 
time, collectively, the “IN Master Lease Documents, including, without 
limitation, fees, expenses, charges, amounts, costs, and obligations of 
whatever nature owing, whether or not contingent, whenever arising, 
accrued, accruing, due, owing or chargeable under or in respect of any of 
the IN Master Lease Debtors’ obligations pursuant to the IN Master Lease 
Documents, collectively, the “IN Master Lease Obligations”). 

(c) Laurel Baye Master Lease:  not less than $5,043,835.29 (together with all 
other amounts incurred or accrued but unpaid prior to the Petition Date in 
accordance with the Laurel Baye Master Lease, the Laurel Baye Master 
Lease Guaranty, all other “Lease Documents” (as defined in the Laurel 
Baye Master Lease), and any other related agreements, documents, and 
instruments (as each may be amended, restated, supplemented, or 
otherwise modified from time to time, collectively, the “Laurel Baye 
Master Lease Documents, including, without limitation, fees, expenses, 
charges, amounts, costs, and obligations of whatever nature owing, 
whether or not contingent, whenever arising, accrued, accruing, due, 
owing or chargeable under or in respect of any of the Laurel Baye Master 
Lease Debtors’ obligations pursuant to the Laurel Baye Master Lease 
Documents, collectively, the “Laurel Baye Master Lease Obligations”).  
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(d) NW Master Lease:  not less than $668,933.76 (together with all other 
amounts incurred or accrued but unpaid prior to the Petition Date in 
accordance with the NW Master Lease, the NW Master Lease Guaranty, 
all other “Lease Documents” (as defined in the NW Master Lease), and 
any other related agreements, documents, and instruments (as each may be 
amended, restated, supplemented, or otherwise modified from time to 
time, collectively, the “NW Master Lease Documents, including, without 
limitation, fees, expenses, charges, amounts, costs, and obligations of 
whatever nature owing, whether or not contingent, whenever arising, 
accrued, accruing, due, owing or chargeable under or in respect of any of 
the NW Master Lease Debtors’ obligations pursuant to the NW Master 
Lease Documents, collectively, the “NW Master Lease Obligations”). 

(e) TX Master Lease:  $1,250,000.00 (together with all other amounts 
incurred or accrued but unpaid prior to the Petition Date in accordance 
with the TX Master Lease, the TX Master Lease Guaranty, the TX Master 
Lease Termination, all other “Lease Documents” (as defined in the TX 
Master Lease), and any other related agreements, documents, and 
instruments (as each may be amended, restated, supplemented, or 
otherwise modified from time to time, collectively, the “TX Master Lease 
Documents”), including, without limitation, fees, expenses, charges, 
amounts, costs, and obligations of whatever nature owing, whether or not 
contingent, whenever arising, accrued, accruing, due, owing or chargeable 
under or in respect of any of the TX Master Lease Debtors’ obligations 
pursuant to the TX Master Lease Documents, collectively, the “TX Master 
Lease Obligations”.   

20. Pursuant to Master Leases, the Master Lease Debtors (a) granted to an Omega 

Party, OHI Asset RO, LLC, as collateral agent (the “Master Lease Agent”) for the benefit of the 

Master Lease Landlords (the Master Lease Landlords and the Master Lease Agent being referred 

to, collectively, as the “Master Lease Parties”), a security interest in all “Collateral” and 

“Pledged Collateral” (as defined in the Master Lease Documents), which includes substantially 

all assets of the Master Lease Debtors, and (b) granted to certain of the Master Lease Landlords 

precautionary mortgages on certain of the Leased Property. In addition, in connection with the 

Laurel Baye Master Lease, pursuant to the Pledge Agreement, dated  June 27, 2014, 4 West 

Investors, LLC pledged its equity interests in 4 West Holdings, Inc. (“4 West Holdings”) to 

Master Lease Agent (all collateral securing the Master Lease Obligations described above being 
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collectively referred to herein as the “Master Lease Collateral”). Non-Debtor Health Care 

Navigator LLC (“HCN”) also granted certain of the Omega Parties a security interest in, among 

other things, machinery, furniture, equipment, trade fixtures, appliances, accounts, contract 

rights, licenses and permits located at, arising out of the operations of, or used in connection with 

the Facilities. 

21. In connection with each of the Master Leases, pursuant to certain Subordination 

Agreements (collectively, the “Omega Intercompany Subordination Agreements”), 4 West 

Holdings and certain other Debtors specified in the Omega Intercompany Subordination 

Agreements agreed to subordinate intercompany debt to amounts owing to the Master Lease 

Landlords under the Master Leases.  In addition, in connection with each of the SE Master Lease 

and the IN Master Lease, pursuant to an Assignment, Consent and Subordination of Services 

Agreement, non-Debtor HCN, as consultant, agreed to subordinate any fees owed to HCN to 

amounts owing to the Master Lease Landlords under the SE Master Lease and IN Master Lease.  

Similarly, in connection with the Laurel Baye Master Lease, pursuant to an Assignment, Consent 

and Subordination of Services Agreement, Debtor Orianna Health Systems, LLC (“OHS”), as 

consultant, agreed to subordinate any fees owed to OHS to amounts owing to the Omega 

Landlords under the Laurel Baye Master Lease.   

22. In addition to the foregoing subordination agreements, the Master Leases are also 

subject to the following two intercreditor agreements: 

(a) Pursuant to the Subordination Agreement, dated November 27, 2013, 
between Master Lease Landlords listed on the signature page thereto and 
New Ark Mezz Holdings, LLC (the “Landlord/Mezz Intercreditor 
Agreement”), New Ark Mezz’s liens and right to payment are subordinate 
to the liens and rights of the such Master Lease Landlords under the 
Master Leases. 

(b) Pursuant to the Subordination and Intercreditor Agreement, dated March 
1, 2016 by and among the Sterling Borrowers, the Sterling Agent, and 
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certain Omega Parties (as amended pursuant to the First Amendment to 
Subordination and Intercreditor Agreement, dated May 2, 2017) (the 
“Sterling Intercreditor Agreement”), the Omega Parties’ liens and right to 
payment under the Master Leases (and the Working Capital Loan 
Agreement (as defined below)) are subordinate to the liens and rights of 
the Sterling Parties under the Sterling Facility. 

23. As of the Petition Date, the Debtors owed approximately $52 million of rent to 

the Master Lease Landlords under the Master Leases.   

C. Working Capital Loan Agreement. 

24. Pursuant to the Working Capital Loan Agreement, dated May 2, 2017 (the 

“Working Capital Loan Agreement” and together with all related agreements, documents, and 

instruments, each as may be amended, restated, supplemented, or otherwise modified from time 

to time, the “Working Capital Documents” and, together with the Master Lease Documents, the 

“Prepetition Documents”), OHI Asset RO, LLC, as lender (the “Working Capital Lender” and 

collectively with the Master Lease Parties, the “Prepetition Secured Parties”), which is an Omega 

Party, provided an $18.8 million line of credit to the Debtors listed as “Borrowers” on Schedule 

2 thereto (the “Working Capital Debtors”) for working capital expenses (the “Working Capital 

Loan”).  Most of the proceeds of the Working Capital Loan were used by the Debtors to pay rent 

and real property taxes with the remainder used for other Debtor operating expenses.  As of the 

Petition Date, the outstanding principal balance under the Working Capital Loan Agreement is 

approximately $15 million (together with all other amounts incurred or accrued prior to the 

Petition Date, the “Working Capital Obligations”). 

25. As more fully set forth in the Working Capital Documents, prior to the Petition 

Date, the Working Capital Debtors granted to the Working Capital Lender a security interest in 

and lien on (the “Working Capital Liens” and, together with the Master Lease Liens, the 

“Prepetition Liens”) all “Collateral” under and as defined in the Working Capital Documents, 
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which includes substantially all assets of the Working Capital Debtors (the “Working Capital 

Collateral” and, together with the Master Lease Collateral, the “Prepetition Collateral”) to secure 

repayment of the Prepetition Obligations other than the Laurel Baye Master Lease Obligations. 

26. The Working Capital Obligations and the Master Lease Obligations are 

substantially cross-collateralized and cross-defaulted.  Additionally, a default under the Sterling 

Facility or the New Ark Mezz Note (defined below) also constitutes a default under the Master 

Leases and the Working Capital Loan. 

D. New Ark Mezz Note. 

27. Pursuant to the First Amended and Restated Subordinated Promissory Note, dated 

April 1, 2014, 4 West Holdings issued a $11,150,000 subordinated secured note (as amended, the 

“New Ark Mezz Note”) to New Ark Mezz Holdings, LLC (“New Ark Mezz”),7 the proceeds of 

which were paid to the Omega Parties as part of the closing of the acquisition by merger (the 

“Merger”) of Ark Holding Company, Inc. d/b/a Covenant Dove (“AHC”) pursuant to that certain 

Agreement and Plan of Merger, dated September 13, 2013, by and among 4 West Holdings, New 

Ark Investment, Inc. (“NAI”), AHC, and Behrman Capital PEP L.P. (the previous owner of 

AHC).  The maturity date of the New Ark Mezz Note is March 31, 2018.  As of the Petition 

Date, the outstanding balance under the New Ark Mezz Note was approximately $6.2 million. 

28. The New Ark Mezz Note is secured by a Subordinated Security Agreement, dated 

November 27, 2013 whereby New Ark Mezz was granted a second priority security interest in all 

of 4 West Holdings’ ownership interests in New Ark SC Operator Holdings, Inc. (n/k/a Orianna 

SC Operator Holdings, Inc., a Debtor in these Chapter 11 Cases).8  New Ark Mezz’s rights are 

7
HCN is a member of New Ark Mezz.

8 Certain Omega Parties hold the first priority security interest. 
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subordinated to the rights of the Sterling Parties under the Sterling Facility9 and the rights of the 

Omega Parties under the Master Leases.10

E. SA Mezz Note. 

29. Pursuant to the Amended and Restated Promissory Note, dated February 1, 2017, 

Debtor Palladium issued a $1,100,000 unsecured promissory note (the “SA Mezz Note”) to SA 

Mezz Holdings, LLC (“SA Mezz”), the proceeds of which were applied in connection with 

Palladium’s acquisition of Pinnacle Hospice, LLC in August 2016.  The maturity date of the SA 

Mezz Note is August 1, 2021.  As of the Petition Date, the outstanding balance of the SA Mezz 

Note, with interest, was approximately $1.2 million.   

F. Other Debt. 

30. As of the Petition Date, the Debtors owe an aggregate of approximately $67 

million in unsecured trade debt, most of which is owed to vendors who provide goods or services 

necessary in the operation of the SNFs. 

II. Debtors’ Need For Postpetition Financing Cash Collateral. 

31. The Debtors require both the use of Cash Collateral and the financing proposed 

herein to continue to operate their businesses during these Chapter 11 Cases.  If the Debtors are 

unable, on a consistent basis, to maintain their businesses and demonstrate financial stability to 

existing and future residents, the Debtors’ Facilities will lose existing residents, employees, and 

vendors, will be unable to attract new residents and will be forced to cease operations.  Such a 

result will not only cause harm to the Debtors, but it will also cause harm to the residents of the 

Facilities if the Debtors are unable to provide proper care as they may be forced to relocate.  

9 Pursuant to the Subordination Agreement (Mezzanine Loan) by and between Sterling National Bank, as 
agent, and New Ark Mezz Holding, LLC, as Mezzanine Lender, dated March 1, 2016.  

10 Pursuant to the Subordination Agreement (Mezzanine Loan) by and between the Master Lease Landlords 
and New Ark Mezz Holding, LLC, as Mezzanine Lender, dated November 27, 2013.
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Therefore, post-petition financing and the use of Cash Collateral is essential to the Debtors’ 

continued ability to operate, to maintaining the value of their assets, and to the success of these 

Chapter 11 Cases.  

32. The Debtors have determined that they will not be able to adequately finance their 

business operations by using only Cash Collateral and therefore they require immediate access to 

additional financing.  To fund this shortfall, the Debtors sought out offers before the Petition 

Date to provide financing to the Debtors during these Chapter 11 Cases.  As any such lender 

would have required a first-priority priming lien on all of the assets of the Debtors securing all 

amounts advanced by such lender, the Debtors discussed with and sought such debtor-in-

possession financing with their existing secured lenders.  In addition, the Debtors’ structure, 

operations and financial condition made financing accommodations from institutional funding 

sources that are unfamiliar with the Debtors’ business operations extremely unlikely.   

33. The Debtors attempted to seek consensus among their prepetition lenders for the 

Debtors’ receipt of debtor-in-possession financing and use of cash collateral.  However, neither 

the Sterling Parties nor the Prepetition Secured Parties were willing to consent to the granting of 

any priming liens on their collateral in favor of the other party. Moreover, the Sterling Parties 

have taken the position that the Sterling Intercreditor Agreement precludes the granting of 

priming liens on their collateral absent their consent. Finally, a major portion of the 

Restructuring Support Agreement involves restructuring the financial arrangements with a group 

of the Debtors’ prepetition secured lenders (the Omega Parties). Therefore, after careful 

consideration in consultation with their professionals, the Debtors ultimately decided, in their 

business judgment, that the proposal for debtor in possession financing advanced by the DIP 

Lender (one of the Omega Parties) was the best alternative. Pursuant to the DIP Credit 
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Agreement, DIP Lender would advance (i) a Term Loan to repay the Sterling Obligations 

following entry of the Interim Order, and (ii) Revolving Loans to fund the Debtors’ postpetition 

business operations. This financing eliminates an entire group of the Debtors’ prepetition secured 

lenders (the Sterling Parties) without increasing the Debtors’ overall secured indebtedness (an 

administrative convenience that saves expense), avoids a priming fight with any of the Debtors’ 

prepetition secured lenders, avoids a cash collateral fight with any of the Debtors’ prepetition 

secured lenders, avoids potential intercreditor agreement disputes, and aligns the Debtors’ vision 

with how these cases should proceed with that of the Debtors’ remaining prepetition secured 

lenders.  In short, the financing allows the Debtors to have a soft landing into bankruptcy, saves 

legal and other expenses, creates certainty of outcome, and provides the Debtors with necessary 

funding for their reasonably foreseeable working capital needs in the near term.  None of the 

initial borrowings under the DIP Facility will be used to refinance or “roll up” any obligations 

owing to the DIP Lender or any of its affiliates.   

34. The Debtors and their counsel have reviewed the security documents, and the 

financing statements with respect to the Sterling Facility and such review demonstrates that the 

Sterling Agent has properly filed UCC-1 financing statements against the Sterling Borrowers in 

each of the applicable jurisdictions, and holds a first-priority perfected security interest in the 

Sterling Collateral.  A review of the Debtors’ books and records reflects that the Sterling Parties 

are owed approximately $14,216,459.08 as of the Petition Date, and the Sterling Collateral has, 

based upon the Debtors’ current calculations, a value substantially in excess of the Sterling 

Obligations.  The DIP Facility is sufficient to repay the Sterling Obligations in full and provide 

sufficient new money liquidity for the Debtors’ Chapter 11 Cases.    
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35. As noted above, the Debtors suffer from constrained liquidity.  The Term Loan  

charges the same rate of interest that the Sterling Parties are currently charging the Debtors so 

there will be no increased interest burden on the Debtors by the substitution of DIP Lender for 

the Sterling Parties on account of such secured indebtedness.  Importantly, however, the DIP 

Financing substantially improves the Debtors’ liquidity by providing an immediate infusion of 

additional funds that are required in order to permit the Debtors to stabilize their operations and 

cash flow, which will maximize the potential value of their assets to their estates and 

creditors.  Absent such an infusion, it is likely that the Debtors will suffer immediate and 

irreparable harm.  Therefore, the Debtors are seeking interim approval to borrow $25 million of 

the DIP Financing under the Interim Order (with $5 million blocked until entry of the Final 

Order) so that they may pay off the Sterling Obligations and meet their working capital needs, 

including making payments to their employees.  In another recent case in which the debtors 

requested immediate access to its debtor-in-possession financing to pay off a prepetition secured 

lender, the Court authorized the debtors to borrow funds to make such payment under the interim 

order.  See In re Vertellus Specialties Inc., Case No. 16-11290 (CSS) (Bankr. D. Del. June 1, 

2016) (permitting debtor to borrow DIP loan on first day in order to pay off prepetition secured 

loan).  

36. As noted, the Sterling Payoff is necessary to ensure the consent of the Sterling 

Parties and to avoid an objection to this DIP Financing Motion from the Sterling Parties, which 

could cause expensive, risky litigation and a potential delay in the Debtors’ access to required 

liquidity.  Any such litigation would be detrimental to the Debtors’ efforts to smoothly transition 

into bankruptcy, maintain vendor and resident confidence and maximize the Debtors’ enterprise 

value.  As noted above, the Debtors believe that the collateral securing the Sterling Obligations 
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exceeds the extent of the Sterling Obligations as of the Petition Date and that the Sterling Agent 

holds a fully secured claim; therefore, the Debtors, their estates and creditors will not be 

prejudiced by permitting the Debtors to obtain the DIP Financing and to execute and perform 

under the Payoff Letter. Moreover, the Interim Order provides for a standard creditor review 

period for the Sterling Obligations, and the Sterling Agent is a major financial institution with 

sufficient resources to deal with any successful creditor challenge to the repayment of its secured 

loan. 

37. Immediate access to postpetition financing and the use of Cash Collateral is 

necessary to enhance the Debtors’ liquidity, provide necessary working capital during the 

pendency of these Chapter 11 Cases, and provide residents, employees, vendors, suppliers, 

regulatory agencies and other key constituencies with confidence that the Debtors have sufficient 

resources available to maintain their operations in the ordinary course.  If the Debtors are unable 

to access this postpetition financing and use Cash Collateral, the Debtors’ business operations 

and ability to provide proper resident care will be irreparably harmed.  For the foregoing reasons, 

entry of an order in the form attached hereto as Exhibit D (the “Interim Order”) is in the best 

interests of the Debtors’ estates, creditors, residents and other parties in interest.   

RELIEF REQUESTED 

38. This DIP Financing Motion requests entry of the Interim Order and a final order 

(a “Final Order”) pursuant to sections 105, 361, 362, 363, and 364 of title 11 of the Bankruptcy 

Code, and in accordance with Rules 2002, 4001, 6004 and 9014 of the Bankruptcy Rules: 

(a) authorizing Debtors to obtain post-petition financing an aggregate principal 
amount of $30,000,000 (the “DIP Facility”) from the DIP Lender pursuant 
to the DIP Credit Agreement; 

(b) authorizing and approving the Debtors to (i) execute and deliver the DIP 
Credit Agreement in substantially the same form attached hereto as 

Case 18-30777-hdh11 Doc 18 Filed 03/06/18    Entered 03/06/18 23:52:33    Page 21 of 42



22 

EAST\150669549.14

Exhibit C and (ii) perform such other acts or amendments as may be 
requested by the DIP Lender as necessary or desirable, in DIP Lender’s 
sole and absolute discretion but consistent with the Interim Order, in 
connection with the DIP Credit Agreement and the Interim Order, 
including, without limitation, the delivery and execution, in connection 
with a Final Order, of final debtor-in-possession loan documentation 
acceptable the DIP Lender in its sole and absolute discretion but consistent 
with the Interim Order and the DIP Credit Agreement; 

(c) authorizing and directing Debtors to perform all of their obligations under 
the DIP Documents, including to (i) pay the principal, interest, fees, 
expenses, and other amounts payable under the DIP Credit Agreement as 
such become due, including, without limitation, reasonable fees incurred 
and disbursements made by DIP Lender for attorneys, advisors, 
accountants, and other consultants, and (ii) pay such other expenses set 
forth in the budget (as approved by DIP Lender pursuant to the DIP Credit 
Agreement, the “Budget”), in each case in accordance with the Interim 
Order and the DIP Credit Agreement; 

(d) approving, as applicable, Debtors’ grant of mortgages, security interests, 
liens and superpriority claims to the DIP Lender including:  

i. an allowed administrative-expense priority claim against each Debtor, 
on a joint and several basis, pursuant to section 364(c)(1) of the 
Bankruptcy Code pari passu to any allowed superpriority 
administrative expenses claims granted to the Sterling Parties and 
senior to and with priority over all other administrative expenses and 
any other claims against the Debtors and their estates, including, 
without limitation, of the kinds specified in or arising or ordered under 
Sections 105, 326, 328, 330, 331, 364, 365, 503(b), 506(c) (subject to 
and upon entry of the Final Order), 507(a), 507(b), 546(c), 726, 1113 
and 1114 of the Bankruptcy Code or otherwise, including those 
resulting from the conversion of any of the Chapter 11 Cases pursuant 
to Section 1112 of the Bankruptcy Code, whether or not such expenses 
or claims may become secured by a judgment lien or other non-
consensual lien, levy or attachment, subject only to the Carve Out (as 
defined in the Interim Order);  

ii. pursuant to Section 364(c)(2) of the Bankruptcy Code, valid, binding, 
continuing, enforceable, non-avoidable, automatically and properly 
perfected first priority liens on and security interests in all DIP 
Collateral that is not otherwise subject to the Prepetition Liens or any 
Permitted Prior Liens; 

iii. pursuant to Section 364(c)(3) of the Bankruptcy Code, valid, binding, 
continuing, enforceable, non-avoidable, automatically and properly 
perfected junior liens on and security interests in all DIP Collateral 
that is subject to any Permitted Prior Liens, which junior liens and 
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security interests in favor of the DIP Lender shall be subject only to 
any such Permitted Prior Liens; and 

iv. pursuant to Section 364(d)(1) of the Bankruptcy Code, valid, binding, 
continuing, enforceable, non-avoidable, automatically and properly 
perfected first priority senior priming liens on and security interests in 
all DIP Collateral securing the Prepetition Obligations, which senior 
priming liens and security interests in favor of the DIP Lender shall be 
subject only to any Permitted Prior Liens on such DIP Collateral; 

(e) modifying the automatic stay to the extent necessary to implement and 
effectuate the DIP Documents and the Interim Order; 

(f) approving the Debtors’ use of Cash Collateral in accordance with the 
Interim Order; 

(g) approving the granting of adequate protection for use of Cash Collateral or 
for diminution in the value of the Prepetition Secured Parties’ Prepetition 
Collateral (as defined in the Interim Order);  

(h) authorizing (i) the repayment in full, in cash, of the Sterling Obligations 
on the date of the closing of the DIP Facility in accordance with the Payoff 
Letter, (ii) the provision of adequate protection to the Sterling Parties of 
their interests in the assets of the Sterling Borrowers that secure the 
Sterling Secured Claim (as defined in the Interim Order) for repayment of 
the Sterling Loan Obligations (as defined in the Interim Order), and (iii) 
payment of the Remaining Sterling Obligations (as defined in the Interim 
Order); and 

(i) scheduling a final hearing (the “Final Hearing”) to consider entry of a 
Final Order granting the relief requested in this DIP Financing Motion on 
a final basis for a date that is on or before the 30th day after the Petition 
Date. 

A. Compliance with Requirements of Bankruptcy Rule 4001. 

39. In accordance with Bankruptcy Rule 4001(c)(1)(B), the following is a concise 

statement of the material provisions of the DIP Credit Agreement and the Interim Order: 

Provision Summary Location 
DIP 

Agreement 
Parties 

Borrowers:  4 West Holdings, Inc., a Delaware corporation (the “Parent 
Borrower”), each of the direct and indirect subsidiaries of the Parent Borrower 
party to the DIP Credit Agreement as a “Borrower” (each individually, a 
“Subsidiary Borrower” and collectively, the “Subsidiary Borrowers”; and 
together with the Parent Borrower, the “Borrowers”),  

Guarantors:  each of the direct and indirect subsidiaries of the Parent Borrower 
party to the DIP Credit Agreement as a “Guarantor” (each individually, a 
“Guarantor” and collectively, the “Guarantors”) 

Lender:  OHI Asset RO, LLC, a Maryland corporation 

DIP Credit 
Agreement at 1 
and signature 
pages 
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Provision Summary Location 
Interest Rate Interest Rate:   

Revolving Loans: LIBOR plus nine percent (9.0%) per annum, 
Term Loan:  LIBOR plus five and one-half percent (5.5%) per annum  

Default Rate:   the Interest Rate plus two hundred (200) basis points. 

“LIBOR” means the interest rate which is the one (1) month London Interbank 
Offered Rate as published in the “Money Rates” section of The Wall Street 
Journal as the reported rate for the date that is two (2) London banking days 
prior to the applicable Interest Rate Change Date; provided, however, if LIBOR 
shall be less than one percent (1%), it shall be deemed to be one percent (1%) 
for the purposes of this Agreement. 

Interest is computed on the basis of a 360-day year and the actual number of 
days elapsed in the period during which it accrues.   

DIP Credit 
Agreement at 
definitions of 
“Interest Rate”, 
“Applicable 
Margin”, 
“Default Rate”, 
“LIBOR”, and 
Sections 3.1(c) 
and 3.3(c) 

Maturity/ 
Termination 

The earliest to occur of (i) the September 30, 2018 (“Maturity Date”), (ii) the 
date of the substantial consummation (as defined in Section 1101 of the 
Bankruptcy Code) of a plan of reorganization confirmed in the Chapter 11 
Cases, and (iii) the acceleration of the Loans and termination of the 
Commitments. 

Mandatory Prepayments:   
(a) If at any time the Revolving Loan Availability is less than zero, the 
Loan Parties shall immediately prepay the Revolving Loans in an amount 
necessary to eliminate such deficiency. 
(b) No later than the first Business Day following the date of receipt by 
any Loan Party of any proceeds not customarily received in the Ordinary 
Course, including, without limitation, (i) proceeds under any business 
interruption or casualty insurance policy in respect of a covered loss 
thereunder, (ii) proceeds received as a result of the taking of any assets of any 
Loan Party pursuant to the power of eminent domain, condemnation or 
otherwise, or pursuant to a sale of any such assets to a purchaser with such 
power under threat of such a taking (in each case net of any actual and 
reasonable documented costs incurred by the Loan Parties in connection with 
the adjustment or settlement of any such claims), or (iii) deposit refunds, 
pension plan reversions, indemnity payments, or any purchase price 
adjustments related to a sale or disposition of any assets, such Loan Party shall 
prepay the Obligations in an amount equal to 100% of such proceeds in 
accordance with Section 8 of the DIP Credit Agreement.. 
(c) Except as provided otherwise in a plan of reorganization confirmed in 
the Chapter 11 Cases, upon the sale or disposition of the assets of any Loan 
Party (other than any sale or disposition in the Ordinary Course of such Loan 
Party), such Loan Party shall prepay the Obligations in an amount equal to 
100% of the proceeds of such sale or disposition (net of any actual and 
reasonable documented costs incurred by the Loan Parties in connection with 
such sale or disposition) in accordance with Section 8 of the DIP Credit 
Agreement. 

DIP Credit 
Agreement at 
definitions of 
“Maturity 
Date”, 
“Termination 
Date”, and 
Sections 3.1(a), 
3.3(a), and 3.4 

Events of 
Default 

An Event of Default shall be deemed to continue until duly waived in writing 
by the Lender.  The Events of Default are as follows: 
(a) Failure to pay principal on the due date or interest within three (3) 
Business Days after the due date; 
(b) Failure to pay when due any Lender Expenses or other amounts within 
fifteen (15) days after the same shall first come due and payable;  
(c) A Loan Party fails to observe or perform (i) any term, covenants or 
condition under Sections 6.2 through 6.4, 6.6 through 6.10, or 6.12 through 

DIP Credit 
Agreement at 
Section 9.1 
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Provision Summary Location 
6.15, or Section 7 of the DIP Credit Agreement or (ii) any other term, covenant 
or condition of the DIP Credit Agreement or any other Loan Document (other 
than those which constitute a default under another provision of Section 9.1 of 
the DIP Credit Agreement) within a period of fifteen (15) days after the earlier 
of (x) a Loan Party’s knowledge of such failure, or (y) Notice thereof from 
Lender;  
(d) An Event of Default under any other Loan Document; 
(e) The material inaccuracy in any statement, assurance, representation, 
covenant, warranty, term or condition by a Loan Party contained in this 
Agreement, which inaccuracy could reasonably be expected to have a Material 
Adverse Effect; 
(f) Any of the Chapter 11 Cases shall be dismissed or converted to a case 
under Chapter 7 of the Bankruptcy Code; 
(g) Any Loan Party shall file, support or fail to oppose: (i) a motion or 
other pleading seeking the dismissal of any of the Chapter 11 Cases; (ii) a 
motion or other pleading seeking a change of venue with respect to any of the 
Chapter 11 Cases; (iii) a motion for approval of any superpriority claim (other 
than the Carve-Out) in any of the Chapter 11 Cases which is pari passu with or 
senior to the claims of the Lender against any Loan Party hereunder, or there 
shall arise or be granted any such pari passu or senior superpriority claim 
without the consent of the Lender in its sole discretion; (iv) any challenge 
(whether by commencement of a contested matter, adversary proceeding, or 
otherwise) of (x) any of the admissions, acknowledgments, agreements, or 
stipulations related to the Lender or any of the Prepetition Secured Parties, and 
(y) any transaction, occurrence, omissions, action, or other matter related to the 
Lender or any of the Prepetition Secured Parties, including via any Secured 
Party Claim (as defined in the Orders); (v) any motion seeking entry of an 
order authorizing or approving the sale or assignment of any of its assets or 
procedures in respect thereof without first obtaining the consent of the Lender; 
or (vi) a motion seeking authority for any Loan Party to obtain alternative 
financing or to use Collateral without the prior consent of the Lender; 
(h) A trustee under Chapter 7 shall be appointed in any of the Chapter 11 
Cases;  
(i) The Bankruptcy Court shall enter an order (i) terminating or 
modifying the Loan Parties’ use of Cash Collateral without the consent of the 
Lender; or (ii) (x) charging any of the Collateral under Sections 105(a) or 
506(c) of the Bankruptcy Code, or (y) limiting the extension under Section 
552(b) of the Bankruptcy Code of the Prepetition Liens to any proceeds, 
products, offspring or profits of the Prepetition Collateral acquired by any Loan 
Party after the Petition Date; 
(j) The Loan Parties shall fail to comply with the terms of the Orders or 
any other order of the Bankruptcy Court; 
(k) (i) The Interim Order shall not have been entered by the Bankruptcy 
Court within three (3) Business Days after the Petition Date; (ii)  the Closing 
Date shall not have occurred within two (2) Business Days after entry of the 
Interim Order in the Chapter 11 Cases; (iii) the Final Order shall not have been 
entered by the Bankruptcy Court within 30 (thirty) days after the Petition Date 
or does not include (x) waivers of the provisions of Sections 506(c) of the 
Bankruptcy Code, the “equities of the case” exceptions or claims under Section 
552(b) of the Bankruptcy Code, and the equitable doctrine of marshalling, and 
(y) a grant of Liens on the proceeds of the Avoidance Actions; or (iv) the 
Orders shall cease to create a valid and perfected Lien on the Collateral, cease 
to be in full force and effect, or shall be amended, supplemented, stayed, 
reversed, vacated or otherwise modified without the written consent of the 
Lender; 
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Provision Summary Location 
(l) The Loan Parties fail to achieve any of the Milestones in accordance 
with the timeframes set forth on Schedule 6.14. 
(m) The Bankruptcy Court shall enter an order or orders granting relief 
from the automatic stay applicable under Section 362 of the Bankruptcy Code 
to the holder or holders of any security interest to permit foreclosure or 
enforcement of any kind (or the granting of a deed in lieu of foreclosure or the 
like) on any assets of any of the Loan Parties which have a value in excess of 
$100,000 in the aggregate;  
(n) (i) Any judgment or order as to a post-petition liability or debt for the 
payment money in excess of $200,000 shall be rendered against any of the 
Loan Parties and such judgment shall remain undischarged and there shall be 
any period of thirty (30) consecutive days during which a stay of enforcement 
of such judgment or order, by reason of a pending appeal or otherwise, shall 
not be in effect; or (ii) any non-monetary judgment or order with respect to a 
post-petition event shall be rendered against any Loan Party which does not has 
nor could reasonably be expected to have, a Material Adverse Effect 
(o) The garnishment, attachment, levy or other similar action taken by or 
on behalf of any creditor of a Loan Party, any Affiliate, or any of their 
respective properties which could reasonably be expected to have a Material 
Adverse Effect; 
(p) The Loan Parties shall fail to pay the Sterling Obligations in full 
within three (3) Business Days after entry of the Interim Order;   
(q) The termination of Loan Parties’ exclusive right granted under the 
Bankruptcy Code to file a plan of reorganization for the Loan Parties;  
(r)  (i) Any party to the Restructuring Support Agreement (other than the 
Lender or its Affiliates) fails to observe or perform any agreement or condition 
in the Restructuring Support Agreement, or (ii) the Restructuring Support 
Agreement is terminated for any reason;  
(s) The Bankruptcy Court determines that one or more Liens that secure 
Indebtedness in an aggregate amount in excess of $100,000 and that are not 
identified on Schedule 1 to the DIP Credit Agreement constitute “Permitted 
Prior Liens” (as defined in the Orders); 
(t) Lender does not approve any update of an Approved Budget delivered to 
Lender in accordance with Section 6.13 within three (3) business days after 
receipt by the Lender of such update; or 
(u) Any occurrence that could reasonably be expected to have a Material 
Adverse Effect. 

Automatic 
Perfection 

Immediately upon and effective as of entry of the Interim Order, the DIP 
Lender is granted continuing, valid, binding, enforceable, non-avoidable, and 
automatically and properly perfected security interests in and liens on 
(collectively, the “DIP Liens”) all DIP Collateral (as defined herein) as 
collateral security for the prompt and complete performance and payment when 
due (whether at the stated maturity, by acceleration, or otherwise) of the DIP 
Obligations. 

Interim Order at 
para. 12(a) 

Carve-Out The term “Carve-Out” shall mean, to the extent that sufficient unencumbered 
funds are not available on the date of the delivery of a Carve-Out Trigger 
Notice (as defined below) to pay administrative expenses in full, proceeds of 
the DIP Collateral to pay the following: 
(i) all fees required to be paid to the Clerk of this Court and to the Office 
of the United States Trustee under Section 1930(a) of Title 28 of the United 
States Code plus interest at the statutory rate; 
(ii) unpaid fees and expenses (the “Professional Fees”) incurred by 
professionals or professional firms retained by the Debtors pursuant to Section 
327, 328, or 363 of the Bankruptcy Code (the “Debtor Professionals”) and the 
Committee pursuant to section 328 or 1103 of the Bankruptcy Code (the 

Interim Order at 
para. 16(a) 
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Provision Summary Location 
“Committee Professionals” and, together with the Debtor Professionals, the 
“Professional Persons”) before or on the Carve-Out Trigger Notice Date (as 
defined below), but only to the extent that payment of such Professional Fees 
(A) does not violate any of the limitations or restrictions set forth in Section 
6.12 of the DIP Credit Agreement or associated with the Maximum 
Investigation Budget, and (B) is otherwise in accordance with the Approved 
Budget and subsequently allowed on a final basis by this Court; and 
(iii) Professional Fees incurred by the Debtor Professionals on or after the day 
following the Carve-Out Trigger Notice Date in an aggregate amount not to 
exceed $250,000 (exclusive of retainers), and (B) Professional Fees incurred by 
the Committee Professionals on or after the day following the Carve-Out 
Trigger Notice Date in an aggregate amount not to exceed $50,000, but in each 
case only to the extent that payment of such fees and expenses is subsequently 
allowed on a final basis by this Court (the amounts set forth in this clause (iii) 
being the “Carve-Out Trigger Notice Cap”).   
For purposes of the foregoing, (x) “Carve-Out Trigger Notice” shall mean a 
written notice delivered by email (or other electronic means) by the DIP Lender 
to the Debtors, their lead restructuring counsel, the U.S. Trustee, and counsel to 
the Committee (if appointed), which notice may be delivered following the 
occurrence and during the continuation of an Event of Default and acceleration 
of the DIP Obligations under the DIP Facility, stating that the Carve-Out 
Trigger Notice Cap has been invoked, and (y) “Carve-Out Trigger Notice 
Date” shall mean the day on which the Carve-Out Trigger Notice is delivered 
by the DIP Lender to the Debtors, their lead restructuring counsel, the U.S. 
Trustee, and counsel to the Committee (if appointed). 

Borrowing 
limits 

Revolving Loans: 

Revolving Loan Maximum:   $15,783,540.92 
Minimum Draw:  $10,000, and each draw shall be in minimum increments of 
$10,000. 

Term Loan: 
Loan Amount:  Up to $14,216,459.08 

DIP Credit 
Agreement 
Sections 3.3(a), 
and 3.4(a); 
“Revolving 
Loan 
Commitment” 
definition; 
“Term Loan 
Commitment” 
definition 

B. Compliance with Requirements of Bankruptcy Rule 4001(c)(B)(i)-(xi). 

Provision Summary Location In effect if 
interim 
approval is 
granted, but 
final relief is 
denied? 
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Provision Summary Location In effect if 
interim 
approval is 
granted, but 
final relief is 
denied? 

A grant of priority or a 
lien on property of the 
estates under § 364(c) 
or (d) 

(1) Superpriority administrative claim under § 
364(c)(1);  
(2) First priority liens on unsecured DIP 
Collateral under § 364(c)(2); 
(3) Junior liens on all DIP Collateral that is 
subject to any Permitted Prior Liens under § 
364(c)(3);  
(4) Senior priming liens on all DIP Collateral 
securing the Prepetition Obligations under § 
364(d)(1); 

Interim Order at 
paras. 11, 13 

Yes 

The providing of 
adequate protection or 
priority for a claim that 
arose before the 
commencement of the 
case, including the 
granting of a lien on 
property of the estates 
to secure the claim, or 
the use of property of 
the estates or credit 
obtained under § 364 to 
make cash payments on 
account of the claim 

The Prepetition Secured Parties will receive 
payment of  one-half  (½) accrued postpetition 
interest at the default rate set forth in the Working 
Capital Documents, payment of Interim Rent (as 
defined in the RSA), reimbursement of pre and 
postpetition fees, costs, and expenses due under 
the Prepetition Documents, replacements liens, 
and superpriority administrative expense claims 
as adequate protection for the use of their cash 
collateral and the diminution in the value of their 
prepetition secured collateral. 

Sterling Parties will receive replacement liens and 
superpriority administrative expense claims as 
adequate protection of their interest in the assets 
of the Sterling Borrowers that secure the Sterling 
Secured Claim for repayment of the Sterling Loan 
Obligations. 

Interim Order at 
para. 14 

Yes 

A determination of the 
validity, enforceability, 
priority, or amount of a 
claim that arose before 
the commencement of 
the case, or of any lien 
securing the claim 

Parties in interest with standing in the Cases (other 
than the Debtors) may challenge any of the 
Debtors’ Stipulations by the earliest of the 
following: (A) 60 days from the date of 
appointment of the Committee, or, if no 
Committee is appointed, 75 days following the 
entry of the Interim Order, and (B) the date of the 
entry of the 9019 Settlement Order (as defined in 
the RSA) 

Interim Order at 
para 18 

Yes 

A waiver or 
modification of Code 
provisions or applicable 
rules relating to the 
automatic stay 

As needed to perfect liens granted pursuant to the 
Interim Order and the DIP Documents. 

Interim Order at 
para 19 

Yes 
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Provision Summary Location In effect if 
interim 
approval is 
granted, but 
final relief is 
denied? 

A waiver or 
modification of any 
entity’s authority or 
right to file a plan, seek 
an extension of time in 
which the debtor has the 
exclusive right to file a 
plan, request the use of 
cash collateral under § 
363(c), or request 
authority to obtain 
credit  under § 364 

n/a Yes 

The establishment of 
deadlines for filing a 
plan of reorganization, 
for approval of a 
disclosure statement, 
for a hearing on 
confirmation, or for 
entry of a confirmation 
order 

Entry of a Confirmation Order by 110 days after 
the Petition Date 

Restructuring 
Support 
Agreement at 
4(b)(iv) 

Yes 

A waiver or 
modification of the 
applicability of non-
bankruptcy law relating 
to the perfection of a 
lien on property of the 
estate, or on the 
foreclosure or other 
enforcement of the lien; 

The DIP Liens automatically perfected Interim Order at 
para. 13(a) 

Yes 

A release, waiver, or 
limitation on any claim 
or other cause of action  
belonging to the estates 
or the trustee, including 
any modification of the 
statute of limitations or 
other deadline to 
commence an action 

The Debtors waive all claims with respect to the 
Debtor’s Stipulations in the Interim Order; the 
Interim Order establishes deadlines for any 
challenge of the Debtors’ Stipulations by parties 
in interest with standing. 

Interim Order at 
paras. 18-19 

Yes 
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Provision Summary Location In effect if 
interim 
approval is 
granted, but 
final relief is 
denied? 

The indemnification of 
any entity 

Each Loan Party shall indemnify, defend and hold 
harmless the Lender, and its respective officers, 
employees and agents, of and from any claims, 
demands, liabilities, obligations, judgments, 
injuries, losses, actual damages and reasonable 
and documented out-of-pocket costs and expenses 
(including, without limitation, reasonable and 
documented out-of-pocket legal fees of one 
outside counsel) resulting from (i) acts or conduct 
of any Loan Party under, pursuant or related to 
the DIP Credit Agreement and the other Loan 
Documents (as defined therein), (ii) any Loan 
Party’s breach or violation of any representation, 
warranty, covenant or undertaking contained in 
DIP Credit Agreement or the other Loan 
Documents, and (iii) any Loan Party’s failure to 
comply with any or all laws, statutes, ordinances, 
governmental rules, regulations or standards, 
whether federal, state or local, or court or 
administrative orders or decrees, (including 
without limitation environmental laws, etc.) and 
all costs, expenses, fines, penalties or other actual 
damages resulting therefrom, unless resulting 
from acts or conduct of the Lender or its 
Affiliates, constituting willful misconduct or 
gross negligence. 

Interim Order at 
para. 10; DIP 
Credit 
Agreement at 
11.9. 

Yes 

A release, waiver, or 
limitation of any right 
under §506(c) 

Subject to and upon entry of the Final Order, (a) 
the Debtors shall irrevocably waive and be 
prohibited from asserting any surcharge claim, 
whether under Sections 105(a) or 506(c) of the 
Bankruptcy Code or otherwise, for any costs and 
expenses incurred in connection with the 
preservation, protection or enhancement of, or 
realization by the DIP Lender or the Prepetition 
Secured Parties upon, the DIP Collateral or the 
Prepetition Collateral, and (b) no costs or 
expenses of administration that have been or may 
be incurred in any of the Chapter 11 Cases or any 
Successor Cases at any time shall be charged 
against the DIP Lender, the Prepetition Secured 
Parties, any of their respective claims or liens 
(including any claims or liens granted pursuant to 
this Interim Order), the DIP Collateral, or the 
Prepetition Collateral pursuant to Sections 105(a) 
or 506(c) of the Bankruptcy Code or otherwise. 

Interim Order at 
para. 19 

No 
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Provision Summary Location In effect if 
interim 
approval is 
granted, but 
final relief is 
denied? 

The granting of a lien 
on any claim or cause 
of action arising under 
§§ 544, 545, 547, 548, 
549, 553(b), 723(a), or 
724(a). 

Subject to and upon entry of the Final Order, the 
DIP Collateral shall include the proceeds of 
avoidance actions  

Interim Order at 
para. 12(a) 

No.   

BASIS FOR RELIEF REQUESTED  

A. Cash Collateral and Adequate Protection. 

40. Section 363(c) of the Bankruptcy Code provides that a debtor-in-possession 

may use cash collateral if all interested entities consent or the court, after notice and a 

hearing, authorizes such use. 11 U.S.C. § 363(c). Section 363(e) of the Bankruptcy Code 

requires that the use of cash collateral be prohibited or conditioned as is necessary to provide 

adequate protection to persons that have an interest in cash collateral. In re DeSardi, 340 B.R. 

790, 797 (Bankr. S.D. Tex. 2006) (“Adequate protection is . . . grounded in the belief that 

secured creditors should not be deprived of the benefit of their bargain”).  Read together, 

§ 363(c) and (e) of the Bankruptcy Code authorize a debtor-in-possession to use the cash 

collateral of a secured creditor if such creditor’s collateral is adequately protected. See In re 

Harrington & Richardson, Inc., 48 B.R. 431, 433 (Bankr. D. Mass. 1985) (finding that the 

court may authorize the use of cash collateral upon a showing that those with an interest in the 

cash collateral are adequately protected).

41. Although the term “adequate protection” is not precisely defined in the 

Bankruptcy Code, § 361 sets forth three non-exclusive examples of what may constitute 

adequate protection: (1) periodic cash payments equivalent to the decrease in value of the 
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creditor’s interest in the property; (2) an additional or replacement lien on other unencumbered 

property of the debtor; or (3) other relief that provides the indubitable equivalent of the creditor’s 

property interest. United Sav. Ass’n of Tex. v. Timbers of Inwood Forest Assocs., Ltd. (In re 

Timbers of Inwood Forest Assocs., Ltd.), 793 F.2d 1380, 1388 (5th Cir. 1986). “[T]he debtor-in-

possession has the burden of proof on the issue of adequate protection.” In re Cafeteria 

Operators, L.P., 299 B.R. 400, 406 (Bankr. N.D. Tex. 2003). 

42. Bankruptcy Rule 4001(b) permits a court to approve use of cash collateral during 

the fifteen-day period following the filing of a motion only to the “extent necessary to avoid 

immediate and irreparable harm to the estate pending a final hearing.”  Here, the Debtors require 

immediate access to the Cash Collateral to, among other things, fund any interim obligations 

while final approval of the DIP Credit Agreement is pending.  

43. Accordingly, the Debtors request that the Court authorize the Debtors to 

immediately borrow and use the Cash Collateral for payment of the amounts set forth in the 

Budget, pending a Final Hearing.  At the Final Hearing, the Debtors request that the relief 

requested herein be granted on a permanent basis.  

B. The Debtors Should Be Authorized to Obtain Post-Petition Financing.

44. Section 364 of the Bankruptcy Code provides the requirements for a debtor to 

obtain post-petition financing, stating:  

(a) If the trustee is authorized to operate the business of the debtor under section 721, 
1108, 1203, 1204, or 1304 of this title, unless the court orders otherwise, the 
trustee may obtain unsecured credit and incur unsecured debt in the ordinary 
course of business allowable under section 503(b)(1) of this title as an 
administrative expense. 

(b) The court, after notice and a hearing, may authorize the trustee to obtain 
unsecured credit or to incur unsecured debt other than under subsection (a) of this 
section, allowable under section 503(b)(1) of this title as an administrative 
expense. 
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(c) If the trustee is unable to obtain unsecured credit allowable under section 
503(b)(1) of this title as an administrative expense, the court, after notice and a 
hearing, may authorize the obtaining of credit or the incurring of debt— (1) with 
priority over any or all administrative expenses of the kind specified in section 
503(b) or 507(b) of this title; (2) secured by a lien on property of the estates that is 
not otherwise subject to a lien; or (3) secured by a junior lien on property of the 
estates that is subject to a lien. 

(d) The court, after notice and a hearing, may authorize the obtaining of credit or the 
incurring of debt secured by a senior or equal lien on property of the estates that is 
subject to a lien only if (A) the trustee is unable to obtain such credit otherwise; 
and (B) there is adequate protection of the interest of the holder of the lien on the 
property of the estates on which such senior or equal lien is proposed to be 
granted.  

11 U.S.C. § 364(a)–(d).   

45. The sub-sections of § 364 work together in alternative form. If a debtor is 

unable to obtain unsecured credit in the ordinary course of business under sub-section 364(a), 

the debtor may seek authority to obtain credit outside the ordinary course of business under 

subsection 364(b). Id. § 364(a)–(b). If that authority is insufficient, the debtor may seek 

authority to obtain credit with specialized priority or with security. Id. § 364(c)(1)–(3). If a 

debtor-in-possession cannot obtain post-petition credit on an unsecured basis, the Court may 

authorize the obtaining of credit or the incurring of debt, repayment of which is entitled to 

super-priority administrative expense status or is secured by a lien on unencumbered property, 

or a combination of the foregoing. Id. § 364(d).  

46. The statutory requirement for obtaining post-petition credit under Section 364 is a 

finding, made after notice and hearing, that Debtors are “unable to obtain unsecured credit 

allowable under section 503(b)(1) of [the Bankruptcy Code].” In re Plabell Rubber Prods., Inc., 

137 B.R. 897, 900 (Bankr. N.D. Ohio 1992) (the debtor must show “by a good faith effort that 

credit was not available without” the protections of § 364(c)). Section 364 financing is 

appropriate when the trustee or debtor-in-possession is unable to obtain unsecured credit 

Case 18-30777-hdh11 Doc 18 Filed 03/06/18    Entered 03/06/18 23:52:33    Page 33 of 42



34 

EAST\150669549.14

allowable as an ordinary administrative claim. See In re Crouse Grp., Inc., 71 B.R. 544, 549, 

modified on other grounds, 75 B.R. 553 (Bankr. E.D. Pa. 1987) (secured credit under § 364(c)(2) 

is authorized, after notice and hearing, upon showing that unsecured credit cannot be obtained).  

47. Courts have articulated a three-part test to determine whether a debtor is 

entitled to § 364(c) financing: (i) the debtor is unable to obtain unsecured credit under § 

364(b) (i.e., by allowing a lender only an administrative claim); (ii) the credit transaction is 

necessary to preserve the assets of the estate; and (iii) the terms of the transaction are fair, 

reasonable, and adequate given the circumstances of the debtor and the proposed lender. See 

Crouse Grp., 71 B.R. at 549. Additionally, courts will generally accord significant weight to 

the necessity of the debtor obtaining post-petition financing in order to remain viable. See In 

re Snowshoe Co., 789 F.2d 1085, 1088 (4th Cir. 1986); In re Ames Dep’t Stores, 115 B.R. 34, 

40 (Bankr. S.D.N.Y. 1990).  

48. The Debtors’ immediate access to liquidity is essential to the Debtors’ 

operations and the value of their assets. Absent access to the working capital financing that 

will be available to the Debtors under the proposed DIP Credit Agreement on an interim basis, 

the Debtors will be unable to maintain their business operations or preserve the value of their 

assets. The Debtors believe that the terms and conditions of the DIP Credit Agreement, the 

proposed Interim Order, and the related relief requested herein are fair, reasonable, and in the 

best interests of the Debtors, their estate, and their creditors.  

49. As discussed in further detail below, the Debtors propose to obtain financing 

under the DIP Credit Agreement, the Interim Order, and the Final Order by providing security 

interests in and liens on the DIP Collateral pursuant to Bankruptcy Code § 364. The evidence 

presented at the interim and final hearings will show that financing of the type needed in these 
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Chapter 11 Cases could not have been obtained under ordinary-course-of-business terms or on 

an unsecured basis as an administrative expense pursuant to § 364(b) or (c). Therefore, 

Debtors seek authorization to obtain credit or to incur debt (i) with priority over 

administrative expenses of the kind specified 11 U.S.C. §§ 503(b) or 507(b) pursuant to § 

364(c)(1), (ii) secured by a lien on property of the Debtors’ estates that is not otherwise 

subject to a lien pursuant to § 364(c)(2), and (iii) secured by a “priming” liens on property of 

the Debtors’ estates that are subject to the liens of the Prepetition Secured Parties pursuant to 

§ 364(d)(1).  Additionally, with the consent of the Prepetition Secured Parties, Debtors seek 

authorization to obtain credit or to incur debt secured by a senior, priming lien on property of 

the estates that is subject to the liens of the Prepetition Secured Parties pursuant to § 

364(d)(1).  The Debtors contend that there is adequate protection of the interest of the holders 

of the liens on the property of the estates on which such “priming” liens are proposed to be 

granted (and such parties have, in fact, consent to such “priming” liens). 

i. Debtors Do Not Have an Alternative to the DIP Credit Agreement. 

50. The evidence at the interim hearing will show that debtor-in-possession financing 

of the type needed in this case could not have been obtained on an unsecured basis.  Indeed, the 

potential sources of a debtor-in-possession facility for the Debtors, obtainable on an expedited 

basis and on reasonable terms, are practically nonexistent.  In these circumstances, “[t]he statute 

imposes no duty to seek credit from every possible lender before concluding that such credit is 

unavailable.” In re Snowshoe Co., 789 F.2d at 1088.  A debtor needs only demonstrate “by a 

good faith effort that credit was not available without” the protections of § 364(c).  Id.; In re 

Plabell, 137 B.R. at 900. Where there are few lenders likely to be able and/or willing to extend 

the necessary credit to the debtor, “it would be unrealistic and unnecessary to require [the debtor] 

to conduct an exhaustive search for financing.” In re Sky Valley, Inc., 100 B.R. 107, 113 (Bankr. 
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N.D. Ga. 1988), aff’d sub nom., Anchor Say. Bank FSB v. Sky Valley, 99 B.R. 117, 120 n.4 (N.D. 

Ga. 1989). Thus, the Debtors have satisfied the requirement of § 364(c) that unsecured credit was 

unavailable.  

51. Because of the Debtors’ acute liquidity crisis, the status of the Debtors’ operations 

and collateral base, the need to maintain key employees, and the impracticability and cost of 

pursuing commitments from numerous prospective lenders, it was not practicable to try to 

“shop” the DIP Credit Agreement to all possible lenders prior to the Petition Date.  The DIP 

Lender is an affiliate of a group of prepetition secured lenders to and landlord of the Debtors.  As 

a result, the DIP Lender is familiar with the Debtors’ business operations, corporate structure, 

financing arrangements, and collateral base, and has already performed due diligence in 

connection with the DIP Credit Agreement, was able to offer DIP financing to meet the Debtors’ 

working capital needs on the terms and within the time frame needed by the Debtors.  

ii. The DIP Financing is Necessary to Preserve the Assets of the Debtors’ 
Estates. 

52. The Court should authorize the Debtors to enter into the DIP Credit Agreement 

and obtain the financing described in the DIP Credit Agreement as an exercise of the Debtors’ 

sound business judgment. Provided that an agreement to obtain secured credit does not run afoul 

of the provisions of, and policies underlying, the Bankruptcy Code, courts grant debtors 

considerable deference in acting in accordance with their sound business judgment in obtaining 

such credit. See In re Barbara K. Enters., Inc., No. 08-11474, 2008 WL 2439649, at *14 (Bankr. 

S.D.N.Y. June 16, 2008) (explaining that courts defer to a debtor’s business judgment “so long 

as a request for financing does not ‘leverage the bankruptcy process’ and unfairly cede control of 

the reorganization to one party in interest”); In re Ames Dep’t Stores, Inc., 115 B.R. 34, 40 

(Bankr. S.D.N.Y. 1990) (“[C]ases consistently reflect that the court’s discretion under section 
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364 [of the Bankruptcy Code] is to be utilized on grounds that permit [a debtor’s] reasonable 

business judgment to be exercised so long as the financing agreement does not contain terms that 

leverage the bankruptcy process and powers or its purpose is not so much to benefit the estates as 

it is to benefit a party-in interest.”); In re Farmland Indus., Inc., 294 B.R. 855, 881 (Bankr. W.D. 

Mo. 2003) (“[T]the applicable factors can be synthesized . . . [t]hat the proposed financing is an 

exercise of sound and reasonable business judgment . . . .”).

53. The Debtors exercised their best business judgment in negotiating the DIP Credit 

Agreement and the Interim Order that is presently before the Court. Debtors negotiated the DIP 

Credit Agreement with the DIP Lender in good faith, at arm’s-length, and with the assistance of 

outside counsel, to obtain the required post-petition financing on terms as favorable as possible 

for the Debtor under the circumstances.  

54. The Debtors and their advisors determined in their business judgment that the 

DIP Credit Agreement provides a greater amount of financing on more favorable terms than any 

other reasonably available alternative.  As noted above, the DIP Credit Agreement will provide 

the Debtors with much-required access to necessary liquidity, which the Debtors and their 

advisors have independently determined should be sufficient to support Debtors’ ongoing 

operations and reorganization activities through the pendency of the Chapter 11 Cases. Thus, 

the Debtors submit that entering into the DIP Credit Agreement constitutes an exercise of the 

Debtors’ sound business judgment that should be approved by the Court.  

iii. The Terms of the DIP Credit Agreement Are Reasonable.

55. The terms of the proposed DIP Credit Agreement represent the most favorable 

terms to the Debtors on which the DIP Lender would agree to make the DIP Credit Agreement 

available.  The Debtors considered the terms described herein when determining in their sound 
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business judgment that the DIP Credit Agreement constituted the best terms on which Debtors 

could obtain the post-petition financing necessary to continue their operations and prosecute the 

Chapter 11 Cases. The availability of the DIP Facility is in the best interests of Debtors’ estate, 

creditors, and other parties in interest.  

C. Modification of the Automatic Stay Is Warranted. 

56. The relief requested herein contemplates a modification of the automatic stay 

pursuant to Bankruptcy Code section 362 to the extent necessary to permit the DIP Lender to 

exercise, upon the occurrence and during the continuation of any Termination Event, all rights 

and remedies provided for in the Interim Order and the Final Order, after five (5) days’ notice 

thereof, and to take various actions without further order of or application to the Court.  

Additionally, the relief requested herein contemplates a modification of the automatic stay 

insofar as necessary to effectuate all of the terms, rights, benefits, privileges, remedies and 

provisions of the Interim Order and the DIP Documents (without further notice, motion, 

application to, order of, or hearing before this Court).  The Debtors submit that stay modification 

provisions of this sort are ordinary and usual features of post-petition debtor-in-possession 

financing facilities; in the Debtors’ business judgment, are reasonable under the present 

circumstances; and are permissible pursuant to Appendix H of the Local Bankruptcy Rules. 

Accordingly, the Debtors request that the Court modify the automatic stay to the extent 

contemplated by the Interim Order and the Final Order.  

D. The DIP Lender Should Be Deemed a Good Faith Lender Under § 364(e). 

57. Section 364(e) of the Bankruptcy Code protects a good faith lender’s right to 

collect on loans extended to a debtor, and its right in any lien securing those loans, even if the 
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authority of the debtor to obtain such loans or grant such liens is later reversed or modified on 

appeal. Specifically, § 364(e) provides that:   

The reversal or modification on appeal of an authorization under this section [364 of the 
Bankruptcy Code] to obtain credit or incur debt, or of a grant under this section of a 
priority or a lien, does not affect the validity of any debt so incurred, or any priority or 
lien so granted, to an entity that extended such credit in good faith, whether or not such 
entity knew of the pendency of the appeal, unless such authorization and the incurring of 
such debt, or the granting of such priority or lien, were stayed pending appeal. 

11 U.S.C. § 364(e). 

58. The proposed financing offered by the DIP Lender is the result of arms’-length, 

good faith negotiations between the Debtors and the DIP Lender. The terms and conditions of the 

DIP Credit Agreement are fair and reasonable, and the proceeds under the DIP Credit Agreement 

will be used only for purposes that are permissible under the Bankruptcy Code. Further, no 

consideration is being provided to any party to the DIP Credit Agreement other than as described 

herein. Accordingly, the Court should find that the DIP Lender is a “good faith” lender within 

the meaning of § 364(e) and is entitled to all of the protections afforded by that section. 

E. Interim Approval of the DIP Credit Agreement Is Appropriate. 

59. Bankruptcy Rule 4001(c)(2) provides that a final hearing on a motion to obtain 

credit pursuant to 11 U.S.C. § 364 may not be commenced earlier than fourteen (14) days after 

the service of such motion. Upon request, however, the Court is empowered to conduct a 

preliminary expedited hearing on the motion and authorize the obtaining of credit to the extent 

necessary to avoid immediate and irreparable harm to a debtor’s estate.  

60. Pursuant to Bankruptcy Rules 4001(c) and (d), the Debtors request that the Court 

conduct an expedited interim hearing on the date hereof or as soon as practicable to consider 

entry of the Interim Order authorizing the Debtors to borrow an amount sufficient to fund their 

operating expenses pending the Final Hearing on the DIP Financing. The Court may grant 
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interim relief in respect of a motion filed pursuant to § 364 where, as here, interim relief is 

“necessary to avoid immediate and irreparable harm to the estates pending a final hearing.”  FED.

R. BANKR. P. 4001(B)(2), (C)(2).  

61. The Debtors and their estates will suffer immediate and irreparable harm if the 

interim relief requested herein is not granted promptly. Indeed, as explained in the First Day 

Declaration, unless the Court approves the Debtors’ interim access to the DIP Financing, the 

Debtors will not have access to any cash whatsoever.  Accordingly, Debtors have an immediate 

need for access to liquidity to, among other things, permit the orderly continuation of the 

operation of their business, to make payroll, and to satisfy other working capital and operational 

needs, all of which are required to preserve and maintain Debtors’ going concern value for the 

benefit of all parties in interest.    

62.   Accordingly, for all of the reasons set forth above, prompt entry of the Interim 

Order is necessary to avert immediate and irreparable harm to Debtors’ estates and is consistent 

with, and warranted under, Bankruptcy Rules 4001(b)(2) and (c)(2).  

REQUEST FOR FINAL HEARING 

63.   Pursuant to Bankruptcy Rule 4001(c)(2), Debtors request the Court to set a date 

for the Final Hearing.   

WAIVER NOTICE AND STAY OF AN ORDER 

64. To implement the foregoing successfully, the Debtors seek a waiver of the 

notice requirements under Bankruptcy Rule 6004(a) and any stay of an order granting the 

relief requested herein pursuant to Bankruptcy Rule 6004(h), or otherwise. 
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NOTICE 

65.  Notice of this DIP Financing Motion shall be provided to: (a) the U.S. Trustee; 

(b) the Office of the Attorney General of the states in which the Debtors operate Facilities; (c) 

the Debtors’ forty (40) largest unsecured creditors on a consolidated basis; (d) King & Spalding 

LLP, as counsel for the Sterling Parties; (e) Bryan Cave LLP, as counsel for the DIP Lender and 

the Prepetition Secured Parties; (f) Neligan LLP, as counsel to the Plan Sponsor, (g) the Internal 

Revenue Service; (h) the Department of Medicaid, Department of Health, and Division of Health 

Services Regulation in each state in which the Debtors operate the Facilities; and (i) all other 

parties with liens of record on assets of the Debtors (as disclosed in lien searches completed by 

the Debtors prior to the Petition Date).  The Debtors respectfully submit that such notice is 

sufficient and that no further notice of this DIP Financing Motion is required.

NO PRIOR REQUEST 

66. No previous request for the relief sought herein has been made to this or any other 

court.

[remainder of page left intentionally blank] 
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WHEREFORE, based upon the foregoing, the Debtors respectfully request that the 

Court enter an order substantially in the form annexed hereto as Exhibit D (a) granting the 

relief requested herein and (b) granting such other relief, at law or in equity, as may be 

deemed just and proper.         

Dated:  March 6, 2018 
Dallas, Texas 

Respectfully submitted, 

DLA PIPER LLP (US) 

/s/ Andrew Zollinger                             
Andrew Zollinger, State Bar No. 24063944 
DLA Piper LLP (US) 
1717 Main Street, Suite 4600 
Dallas, Texas 75201-4629 
Telephone: (214) 743-4500 
Facsimile: (214) 743-4545 
Email: andrew.zollinger@dlapiper.com 

-and- 

Thomas R. Califano (pro hac vice admission pending) 
1251 Avenue of the Americas 
New York, New York 10020 
Telephone: (212) 335-4500 
Facsimile:  (212) 335-4501 
Email:  thomas.califano@dlapiper.com 

-and- 

Daniel M. Simon (pro hac vice admission pending) 
One Atlantic Center 
1201 West Peachtree Street, Suite 2800 
Atlanta, Georgia 30309 
Telephone: (404) 736-7800 
Facsimile:  (404) 682-7800 
Email:  daniel.simon@dlapiper.com 
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Exhibit A  

(List of Debtors)
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EXHIBIT A 
 

(Sorted Alphabetically) 
 

 Debtor Name Case No. EIN 
1.  4 West Holdings, Inc. 18-30777 9732 
2.  4 West Investors, LLC 18-30778 6021 
3.  Aiken RE, LLC  18-30850 1814 
4.  Ambassador Rehabilitation and Healthcare Center, LLC 18-30879 1636 
5.  Anchor Rehabilitation and Healthcare Center of Aiken, LLC 18-30868 9448 
6.  Anderson RE TX, LLC  18-30774  3630 
7.  Anderson RE, LLC  18-30861 1806 
8.  Ark II Real Estate, LLC  18-30840 3628 
9.  Ark III Real Estate, LLC  18-30847 0121 
10.  Ark Mississippi Holding Company, LLC  18-30788 3765 
11.  Ark Real Estate, LLC  18-30809 6014 
12.  Ark South Carolina Holding Company, LLC  18-30856 0002 
13.  Ark Texas Holding Company, LLC 18-30806 3739 
14.  Battle Ground RE, LLC  18-30825 1818 
15.  Brushy Creek Rehabilitation and Healthcare Center, LLC  18-30884 3292 
16.  Bryan RE, LLC 18-30775 3633 
17.  Burleson RE, LLC 18-30759 1777 
18.  Capstone Rehabilitation and Healthcare Center, LLC 18-30878 7871 
19.  Charlottesville Pointe Rehabilitation and Healthcare Center, 

LLC 
18-30801 4467 

20.  Charlottesville RE, LLC  18-30829 0836 
21.  Cleveland RE, LLC  18-30811 6013 
22.  Clinton RE, LLC  18-30812 8109 
23.  Cobblestone Rehabilitation and Healthcare Center, LLC 18-30869 1612 
24.  Collierville RE, LLC  18-30841 8845 
25.  Columbia RE, LLC  18-30815 8838 
26.  Columbia Rehabilitation and Healthcare Center, LLC 18-30795 6772 
27.  Comfort RE, LLC  18-30764 1902 
28.  Connersville RE, LLC 18-30833 9824 
29.  Corinth RE, LLC  18-30814 1777 
30.  Cornerstone Rehabilitation and Healthcare Center, LLC 18-30800 8841 
31.  Crystal Rehabilitation and Healthcare Center, LLC 18-30807 8842 
32.  Delta Rehabilitation and Healthcare Center of Cleveland, 

LLC 
18-30792 7212 

33.  Descending Dove, LLC  18-30842 8081 
34.  Diboll RE, LLC  18-30766 1939 
35.  Easley RE II, LLC  18-30857 1819 
36.  Easley RE, LLC  18-30854 1817 
37.  Edgefield RE, LLC  18-30836 3574 
38.  Farmville RE, LLC  18-30831 3442 
39.  Farmville Rehabilitation and Healthcare Center, LLC 18-30804 4464 
40.  Fleetwood Rehabilitation and Healthcare Center, LLC 18-30888 9615 
41.  Fortress Health & Rehab of Rock Prairie, LLC 18-30765 1314 
42.  Granbury RE, LLC 18-30769 1999 
43.  Great Oaks RE, LLC  18-30819 1731 
44.  Great Oaks Rehabilitation and Healthcare Center, LLC 18-30780 4357 
45.  Greenville RE II, LLC  18-30846 1798 
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 Debtor Name Case No. EIN 
46.  Greenville RE, LLC  18-30843 1797 
47.  Greenville Rehabilitation and Healthcare Center, LLC 18-30882 3920 
48.  Greenwood RE, LLC  18-30816 1654 
49.  Greer RE, LLC  18-30839 1795 
50.  Greer Rehabilitation and Healthcare Center, LLC 18-30859 9462 
51.  Grenada RE, LLC  18-30821 1623 
52.  Grenada Rehabilitation and Healthcare Center, LLC  18-30786 8843 
53.  Heritage Park Rehabilitation and Healthcare Center, LLC 18-30787 9055 
54.  Hillsville RE, LLC  18-30834 2195 
55.  Hillsville Rehabilitation and Healthcare Center, LLC 18-30808 4463 
56.  Holly Lane Rehabilitation and Healthcare Center, LLC 18-30797 9103 
57.  Holly RE, LLC  18-30830 1816 
58.  Holly Springs RE, LLC  18-30823 1559 
59.  Holly Springs Rehabilitation and Healthcare Center, LLC 18-30789 6524 
60.  Indianola RE, LLC  18-30822 6022 
61.  Indianola Rehabilitation and Healthcare Center, LLC 18-30779 7203 
62.  Italy RE, LLC  18-30761 2086 
63.  Iva RE, LLC  18-30852 1801 
64.  Iva Rehabilitation and Healthcare Center, LLC 18-30874 0384 
65.  Johns Island Rehabilitation and Healthcare Center, LLC 18-30891 4898 
66.  Joy of Bryan, LLC  18-30837 4072 
67.  Lampstand Health & Rehab of Bryan, LLC 18-30767 2002 
68.  Linley Park Rehabilitation and Healthcare Center, LLC 18-30890 0525 
69.  Macon Rehabilitation and Healthcare Center, LLC 18-30880 9644 
70.  Magnified Health & Rehab of Anderson, LLC 18-30773 9060 
71.  Manna Rehabilitation and Healthcare Center, LLC 18-30863 9441 
72.  Marietta RE, LLC  18-30867 1809 
73.  McCormick RE, LLC  18-30864 1808 
74.  McCormick Rehabilitation and Healthcare Center, LLC 18-30873 3193 
75.  Memphis RE, LLC 18-30844 8846 
76.  Midland RE, LLC  18-30832 5138 
77.  Midland Rehabilitation and Healthcare Center, LLC 18-30799 9679 
78.  Moultrie RE, LLC  18-30848 9943 
79.  Mountain View Rehabilitation and Healthcare Center, LLC 18-30798 9227 
80.  Natchez RE, LLC  18-30818 6019 
81.  Natchez Rehabilitation and Healthcare Center, LLC 18-30803 6773 
82.  New Ark Master Tenant, LLC  18-30885 7893 
83.  New Ark Operator Holdings, LLC  18-30893 7623 
84.  New Redeemer Health & Rehab of Pickens, LLC 18-30881 5321 
85.  Olive Leaf Holding Company, LLC  18-30845 0129 
86.  Olive Leaf, LLC  18-30866 0001 
87.  Omega Health & Rehab of Greenville, LLC 18-30870 9461 
88.  Orianna Health Systems, LLC  18-30785 5160 
89.  Orianna Holding Company, LLC 18-30784 1323 
90.  Orianna Investment, Inc.  18-30781 1141 
91.  Orianna SC Operator Holdings, Inc.  18-30871 0383 
92.  Palladium Hospice and Palliative Care, LLC  18-30887 1873 
93.  Patewood Rehabilitation and Healthcare Center, LLC 18-30865 9457 
94.  Picayune RE, LLC  18-30827 9749 
95.  Picayune Rehabilitation and Healthcare Center, LLC 18-30793 9183 
96.  Pickens RE II, LLC  18-30862 1823 
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 Debtor Name Case No. EIN 
97.  Pickens RE, LLC  18-30860 1821 
98.  Piedmont RE, LLC  18-30849 1800 
99.  Poinsett Rehabilitation and Healthcare Center, LLC 18-30876 0713 
100. Poplar Oaks Rehabilitation and Healthcare Center, LLC 18-30813 4771 
101. Portland RE, LLC  18-30826 1822 
102. Provo RE, LLC  18-30835 3568 
103. Rainbow Rehabilitation and Healthcare Center, LLC 18-30802 4772 
104. River Falls Rehabilitation and Healthcare Center, LLC 18-30886 9788 
105. Riverside Rehabilitation and Healthcare Center, LLC 18-30883 3951 
106. Rock Prairie RE, LLC 18-30772 3636 
107. Rocky Mount RE, LLC  18-30838 5904 
108. Rocky Mount Rehabilitation and Healthcare Center, LLC 18-30810 4466 
109. Roy RE, LLC  18-30817 5142 
110. Scepter Rehabilitation and Healthcare Center, LLC 18-30872 1630 
111. Scepter Senior Living Center, LLC 18-30875 1621 
112. Simpsonville RE II, LLC  18-30858 1804 
113. Simpsonville RE, LLC  18-30855 1802 
114. Simpsonville Rehabilitation and Healthcare Center, LLC 18-30889 3564 
115. Snellville RE, LLC  18-30851 9933 
116. Southern Oaks Rehabilitation and Healthcare Center, LLC 18-30877 1141 
117. The Bluffs Rehabilitation and Healthcare Center, LLC 18-30796 9314 
118. The Ridge Rehabilitation and Healthcare Center, LLC 18-30892 1456 
119. Trinity Mission Health & Rehab of Connersville, LLC  18-30805 8787 
120. Trinity Mission of Burleson, LLC 18-30762 2585 
121. Trinity Mission of Comfort, LLC 18-30763 2573 
122. Trinity Mission of Diboll, LLC 18-30768 2581 
123. Trinity Mission of Granbury, LLC 18-30771 2582 
124. Trinity Mission of Italy, LLC 18-30760 2576 
125. Trinity Mission of Winnsboro, LLC 18-30776 2583 
126. Utah Valley Rehabilitation and Healthcare Center, LLC 18-30782 9661 
127. Vicksburg RE, LLC  18-30828 0150 
128. Victory Rehabilitation and Healthcare Center, LLC 18-30794 9485 
129. Wadesboro RE, LLC  18-30853 9929 
130. Wide Horizons RE, LLC  18-30820 5144 
131. Wide Horizons Residential Care Facility, LLC 18-30790 9387 
132. Winnsboro RE, LLC  18-30770 2134 
133. Woodlands Rehabilitation and Healthcare Center, LLC 18-30791 9127 
134. Yazoo City RE, LLC  18-30824 8844 
135. Yazoo City Rehabilitation and Healthcare Center, LLC 18-30783 7216 
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Exhibit B 

(Sterling Payoff Letter) 
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8401 N. Central Expy, Ste. 600 | Dallas, Texas 75225
snb.com

DMSLIBRARY01\31921336.v4a

March 8, 2018

Orianna Health Systems, LLC (f/k/a Covenant Dove, LLC)
1001 Hawkins Street
Nashville, Tennessee 37203

Ladies and Gentlemen:

Reference is made herein to (i) that certain Revolving Loan And Security Agreement, dated as of March 1,
2016 (as amended by the First Amendment and Waiver, dated as of July 8, 2016, and the Second Amendment,
dated as of May 2, 2017, the “Loan Agreement”), among 4 West Holdings, Inc., a Delaware corporation (the
“Parent Guarantor”), each of the Persons listed on Schedule A thereto as a Borrower and each other Person joined
thereto from time to time as a Borrower (collectively, the “Pre-Petition Borrowers”), Orianna Health Systems, LLC
(f/k/a Covenant Dove, LLC), a Delaware limited liability company, as the Borrower Representative (as defined
therein), Sterling National Bank as the Lender) the “Lender”), and Sterling National Bank, in its capacity as
administrative agent for the Lender and as collateral agent for the Lender Group (in such capacities, the “Agent”),
and (iii) as the account bank for the Deposit Accounts (as defined below; in such capacity, the “Account Bank”).
Terms used but not defined herein shall have the meaning set forth in the Loan Agreement.

On March 6, 2018, the Parent Guarantor and the Pre-Petition Borrowers (the “Debtors”; and together
with the Pre-Petition Borrowers, the “Borrowers”) filed voluntary petitions for relief under chapter 11 of title 11
of the United States Code (the “Bankruptcy Case”) in the United States Bankruptcy Court for the Northern District
Of Texas Dallas Division (the “Bankruptcy Court”). The Debtors are seeking an interim financing order in the
Bankruptcy Court (“Interim Order”) pursuant to which, among other things, they will be authorized to pay the
Payoff Amount to the Agent.

The Agent has been informed by the Borrowers of the intention of the Debtors to repay all outstanding
Obligations under the Loan Agreement. The total amount of Obligations due and owing to the Lender, if paid on
or before 3:00 p.m. (New York time) on March 8, 2018 is $14,216,459.08 (the “Payoff Amount”) calculated as
follows:

Principal $14,173,353.08
Accrued Interest & Fees $42,106.00
Early Termination Fee $0.00
Other Reserves $0.00

Total Payoff Amount $14,216,459.08

In the event that the Payoff Amount is not received by 3:00 p.m. (New York time), on March 8, 2018, and
assuming no repayments thereof are made prior to the time of the repayment of the Payoff Amount, the Payoff
Amount shall be recalculated to reflect additional interest and any other fees and expenses calculated at the rate
or rates applicable to the Loans for each day thereafter.  In the event any repayments thereof are made prior to
the time of the repayment of the Payoff Amount, the Payoff Amount shall be adjusted accordingly.  In the event
that the Payoff Amount is not received by 3:00 p.m. (New York time), on March 12, 2018, this Payoff Letter shall
be of no further force and effect.
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Notwithstanding anything to the contrary in this payoff letter, the Debtors have requested, and the
Account Bank hereby agrees, that the Account Bank will continue to offer Borrowers, on an interim basis,
depository account services ("Deposit Accounts") and treasury management products ("Treasury Management
Products") pursuant to the terms of the Commercial Account Agreement and Master Agreement for Treasury
Management Services and any other agreements for banking services that are currently in existence between
Bank and Borrowers. The Account Bank reserves the right to close the Deposit Accounts and terminate all
Treasury Management Products at any time in its discretion in accordance with its normal policies and
procedures and pursuant to the terms of the Commercial Account Agreement and Master Agreement for
Treasury Management Services.  Borrowers further agree that Bank has no obligation to consider requests for
overdraft advances with respect to the Deposit Accounts, and that checks, instruments, and payment orders
drawn thereon will be honored only to the extent that sufficient available funds are deposited therein at the
time that any such checks, instruments, and payment orders are presented for payment. The Borrowers agree
to pay all fees incurred and to be incurred pursuant to the Deposit Accounts.

The parties also hereto hereby acknowledge and agree that (i) the Lender has credited to Borrowers’
account the amount of all automated clearinghouse (“ACH”) transfers and the face amount of each check and
other instrument or payment items received by the Lender from any Borrower or any of Borrower’s account
debtors (such checks, instruments or other payment items being collectively called “Checks”) prior to the Lender’s
receipt of the Payoff Amount, but that the Lender has not yet received full and final credit or payment therefor,
(ii) after the Lender’s receipt of the Payoff Amount, the Lender will wire all cash proceeds received by it (which
may be in the form of ACH transfers and Checks deposited into an account held by the Lender) to Borrowers, in
accordance with the terms hereof, and such wires will be sent to Borrowers prior to such ACH Transfers and Checks
having been finally settled by the payor bank and shall be subject to dishonor and return and (iii) the Lender
reserves all of its rights with respect to all such ACH transfers and Checks described in (i) and (ii) above which may
be dishonored or returned for nonpayment or for any bank charges and other fees, costs and expenses paid or
incurred by the Lender that arise as a result of such dishonor or return (all such dishonored or returned ACH
transfers and Checks are herein collectively called “Returned Items” and all such charges, fees, costs and expenses
related to any such Returned Items are herein collectively called “Returned Item Charges”).  Additionally, the
Lender hereby reserves all its rights in respect of any and all costs fees and expenses (including, without limitation
reasonable attorneys’ fees) due and payable to the Lender under the Loan Agreement.  Parent and Borrowers
hereby indemnifies and agrees to reimburse and pay to the Lender, promptly after the Lender’s demand therefor
and in immediately available funds, the full amount of any Returned Items plus an Returned Item Charges relating
thereto and for any and all cost, fees and expenses (including, without limitation, reasonable attorneys’ fees) due
and payable to the Lender under the Loan Agreement.

The Payoff Amount must be received in the account number set forth below in immediately available
funds, according to the following instructions:

Sterling National Bank
Montebello, NY

ABA Routing No.:  221 970 443
Account No.:  6700044124

Account Name:  Sterling National Bank
Reference: Orianna

Upon Agent’s receipt of the Payoff Amount, in immediately available funds pursuant to this Payoff Letter:
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(a) (i) all Obligations owing by Borrower under the Loan Agreement, except for the undertakings under this
payoff letter, and reimbursement and indemnity obligations under the other Loan Documents which by
their terms expressly survive termination of the Loan Agreement, shall be deemed repaid in full, (ii) the
Loan Agreement and the Loan Documents each shall automatically be terminated and of no further force
or effect, except those provisions that expressly survive such termination in accordance with the terms
thereof, (iii) all liens and security interests securing the Obligations shall be automatically fully satisfied,
released and terminated, (iv) the Guaranties of the Guarantors given in connection with the Loan
Documents shall be terminated and released, and (v) the Loans and Revolving Commitment shall be
deemed terminated;

(b) the Lender and the Agent agrees that (i) at the Debtors’ sole cost and expense, the Lender and the Agent
will each take such further actions to execute and deliver such other documents and agreements (other
than UCC-3 terminations) as reasonably may be requested by the Debtors or its agents representatives or
designees from time to time to further evidence the full payment and termination of the Obligations and
the release of any Collateral securing the Obligations; (ii) the Debtors (or their counsel, any of the Debtors’
designees or any of their designees’ counsel) shall be authorized to file, at the Debtors’ sole cost and
expense, releases of the UCC-1 financing statements as well as all other financing statements filed by the
Agent with respect to Pre-Petition Borrowers; and (iii) at the Debtors’ sole cost and expense, the Agent
will execute such documents to terminate any depository account control agreements (including the
Notices of Termination attached to such deposit account control agreements); and

(c) The Borrowers and their assignees, participants, officers, directors, members, affiliates, advisors,
attorneys, agents and employees shall be released and discharged from any duty, liability, obligation,
demand, cause of action, agreement or claim (if any) of any nature whatsoever arising under, or in
connection with, the Obligations to the fullest extent set forth in the orders filed by the Bankruptcy Court
in the Bankruptcy Case.

(d) Notwithstanding anything to the contrary in the payoff letter, if any third party challenges the Agent’s
receipt of the Payoff Amount, the Lender and the Agent shall be entitled to payment of related costs and
expenses, including, but not limited to, reasonable attorneys’ fees incurred under the Loan Documents,
in defending themselves.

(e) Any funds on account in the Deposit Accounts and Treasury Management Products shall be available to
the Debtors and shall be released from time to time pursuant to the instructions of the Debtors, all in
accordance with the terms and conditions of the Commercial Account Agreement and Master Agreement
for Treasury Management Services.

By paying the Payoff Amount and terminating the Revolving Commitments, each Borrower, on behalf of
itself and, as applicable, such Borrower’s predecessors, successors, successors-in-interest, partners, members,
shareholders, managers, directors, officers, heirs, beneficiaries, agents and assigns (each, a “Releasing Person”
and collectively, the “Releasing Persons”): (i) does hereby forever RELEASE, ACQUIT, REMISE and FOREVER
DISCHARGE the Agent, the Lender the Account Bank and each of its respective Affiliates, Equity Interest owners,
present and former officers, directors, stockholders, members, managers, employees, attorneys, agents and other
representatives, and the respective predecessors, successors, successors-in-interest, assigns, heirs, and
representatives of the foregoing (each, a “Releasee” and collectively, the “Releasees”) from any and all actions,
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causes of action, counterclaims, suits, debts, dues, sums of money, accounts, reckonings, bonds, bills, covenants,
contracts, controversies, agreements, promises, variances, trespasses, damages, judgments, extents, executions,
rights, claims, demands, liabilities, losses, rights to reimbursement, subrogation, indemnification or other
payment, costs or expenses, and reasonable attorneys’ fees, whether in law or in equity, of any nature
whatsoever, known or unknown, suspected or unsuspected, fixed or contingent, and whether representing a past,
present or future obligation of the Releasees, or any of them, that any of the Releasing Persons ever had from the
beginning of time, may have or hereafter can, may or shall have against the Releasees, or any of them, which have
arisen or accrued prior to or as of the date of this letter agreement, in each case to the extent in any way relating
to or arising out of or in connection with: (a) any of the Obligations or the Loan Documents; (b) any of the
transactions consummated under any of the Loan Documents; (c) the making of any Loan or the use of the
proceeds thereof; (d) the Collateral; (e) the exercise by any the Lender Party of any right or remedy under or with
respect to the Loan Documents, the Obligations, or the Collateral; (f) the conduct of the relationship between or
among any one or more of the Lender Parties and Credit Parties (or any one or more of them); (g) fraud, dominion,
control, alter ego, instrumentality, misrepresentation, NEGLIGENT MISREPRESENTATION, duress, coercion,
undue influence, interference, NEGLIGENCE OR GROSS NEGLIGENCE, business interruption or lost profits, slander,
libel or damage to reputation; (h) estoppel, promissory estoppel or waiver; (i) usury or penalty or damages
therefor, from any advances or loans, or from the contracting for, charging, taking, reserving, collecting or
receiving interest in excess of the highest lawful rate; (j) intentional or negligent infliction of mental distress,
tortuous interference with contractual relations, tortious interference with governance or prospective business
advantage, or mistake; (k) any act, failure to act, event, omission, transfer, payment or transaction occurring on
or prior to the date of this letter agreement; (l) any fee, penalty or payment charged or paid under or in connection
with the Loan Documents or this letter agreement; (m) the Early Termination Fee paid pursuant to Section 2.1(j)
of the Loan Agreement; or (n) the negotiation of this letter agreement and any Loan Documents (each a “Claim”
and collectively, “Claims”) and (ii) does hereby agree and covenant not to assert or prosecute against any or all of
the Releasees any Claims.  Notwithstanding the foregoing, nothing in this paragraph shall be construed to
constitute a release of or otherwise apply to, or a covenant not to sue in respect of, (a) any Claims for breach of
any express obligation of Agent or the Lender under this Payoff Letter, or (b) any Challenge brought by a party in
interest (other than the Borrowers or as other prohibited by the Intercreditor Agreement) with respect to the
Debtors’ Stipulations (as such terms are defined in the Interim Order).

This Letter Agreement supersedes any and all of our prior discussions and correspondence regarding the
Payoff Amount.  THIS LETTER AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF NEW YORK WITHOUT REGARD TO CONFLICT OF LAWS PRINCIPLES.

Please indicate the Borrowers’ agreement to the foregoing by signing in the space provided
below.  This Payoff Letter may be executed in any number of counterparts, each of which shall be deemed to be
an original hereof and submissible into evidence and all of which together shall be deemed to be a single
instrument.  This Payoff Letter may be delivered by facsimile, electronic mail in portable document format (.pdf)
or similar electronic transmission with the same force and effect as if it were a manually executed and delivered
counterpart.

IN WITNESS WHEREOF, the parties have duly executed and delivered the Letter Agreement as of the date
first above written.

Sincerely,
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STERLING NATIONAL BANK
as the Lender

_________________________
Mark J Long
Senior Vice President

Acknowledged and Agreed:

BORROWERS:
COBBLESTONE REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
Agape Health & Rehab of Moultrie, LLC)
GREER REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a Alpha
Health & Rehab of Greer, LLC)
AMBASSADOR REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
Ambassador Health & Rehab of Wadesboro, LLC)
CORNERSTONE REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
Cornerstone Health & Rehab of Corinth, LLC)
GREENVILLE REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
Covenant Dove Healthcare of Greenville, LLC)
MACON REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
Covenant Dove Healthcare of Macon, LLC)
RIVERSIDE REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
Covenant Dove Healthcare of Orangeburg, LLC)
PICAYUNE REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
Covenant Health & Rehab of Picayune, LLC)
THE BLUFFS REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
Covenant Health & Rehab of Vicksburg, LLC)
NATCHEZ REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a Crown
Health & Rehab of Natchez, LLC)
CRYSTAL REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a Crystal
Health & Rehab of Greenwood, LLC)
PATEWOOD REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
Dayspring Health & Rehab of Simpsonville, LLC)
POPLAR OAKS REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
Dove Health & Rehab of Collierville, LLC)
ANCHOR REHABILITATION AND HEALTHCARE CENTER OF AIKEN, LLC
(f/k/a Faith Health & Rehab of Aiken, LLC)
GRENADA REHABILITATION AND HEALTHCARE CENTER, LLC  (f/k/a

Grace Health & Rehab of Grenada, LLC)
(continues…)

BORROWERS (…continued)
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DELTA REHABILITATION AND HEALTHCARE CENTER OF CLEVELAND, LLC
(f/k/a Joy Health & Rehab of Cleveland, LLC)
INDIANOLA REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
Liberty Health & Rehab of Indianola, LLC)
MANNA REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a Manna
Health & Rehab of Pickens, LLC)
CAPSTONE REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a New
Capstone Health & Rehab of Easley, LLC)
SIMPSONVILLE REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
New Diamond Health & Rehab of Simpsonville, LLC)
IVA REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a New Exalted
Health & Rehab of Iva, LLC)
LINLEY PARK REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
New Fellowship Health & Rehab of Anderson, LLC)
POINSETT REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a New
Glorified Health & Rehab of Greenville, LLC)
JOHNS ISLAND REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
New Harvest Health & Rehab of Johns Island, LLC)
RIVER FALLS REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
New Hope Health & Rehab of Marietta, LLC)
SOUTHERN OAKS REHABILITATION AND HEALTHCARE CENTER, LLC
(f/k/a New Hosanna Health & Rehab of Piedmont, LLC)
FLEETWOOD REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
New Majesty Health & Rehab of Easley, LLC)
MCCORMICK REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
New Petra Health & Rehab of McCormick, LLC)
THE RIDGE REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a New
Trinity Mission Health & Rehab of Edgefield, LLC)
YAZOO CITY REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
Oasis Health & Rehab of Yazoo City, LLC)
RAINBOW REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
Rainbow Health & Rehab of Memphis, LLC)
SCEPTER REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a Scepter
Health & Rehab of Snellville, LLC)
SCEPTER SENIOR LIVING CENTER, LLC (f/k/a Scepter Personal Care
Center of Snellville, LLC)
PEARL RIVER REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
Song Health & Rehab of Columbia, LLC)
GREAT OAKS REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
Trinity Mission  Health & Rehab of Great Oaks, LLC)
WOODLANDS REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
Trinity Mission Health & Rehab of Clinton, LLC)
TRINITY MISSION HEALTH & REHAB OF CONNERSVILLE, LLC

(continues…)
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BORROWERS (…continued)
HOLLY SPRINGS REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
Trinity Mission Health & Rehab of Holly Springs, LLC)
HOLLY LANE REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
Trinity Mission Health & Rehab of Holly, LLC)
MOUNTAIN VIEW REHABILITATION AND HEALTHCARE CENTER, LLC
(f/k/a Trinity Mission Health & Rehab of Portland, LLC)
UTAH VALLEY REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
Trinity Mission Health & Rehab of Provo, LLC)
HERITAGE PARK REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
Trinity Mission Health and Rehab of Roy, LLC)
CHARLOTTESVILLE POINTE REHABILITATION AND HEALTHCARE CENTER,
LLC (f/k/a Trinity Mission of Charlottesville, LLC)
FARMVILLE REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
Trinity Mission of Farmville, LLC)
HILLSVILLE REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
Trinity Mission of Hillsville, LLC)
ROCKY MOUNT REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a
Trinity Mission of Rocky Mount, LLC)
WIDE HORIZONS RESIDENTIAL CARE FACILITY, LLC (f/k/a Trinity Mission
Wide Horizons Residential Care Facility, LLC)
MIDLAND REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a Trinity
Mission Health & Rehab of Midland, LLC)
VICTORY REHABILITATION AND HEALTHCARE CENTER, LLC (f/k/a Victory
Health & Rehab of Battle Ground, LLC)

each, as a Debtor and Debtor-in-Possession

By:
Name:
Title: _________ of each of the Borrowers

PARENT GUARANTOR: 4 WEST HOLDINGS, INC., as Debtor and Debtor-in-Possession

By:
Name:
Title:
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GUARANTORS: ORIANNA INVESTMENT, INC. (f/k/a New Ark Investment, Inc.)
ORIANNA HOLDING COMPANY, LLC (f/k/a Covenant Dove Holding
Company, LLC)
ORIANNA HEALTH SYSTEMS, LLC (f/k/a Covenant Dove, LLC)
ARK MISSISSIPPI HOLDING COMPANY, LLC
OLIVE LEAF HOLDING COMPANY, LLC
OLIVE LEAF, LLC
ARK SOUTH CAROLINA HOLDING COMPANY, LLC
ORIANNA SC OPERATOR HOLDINGS, INC. (f/k/a New Ark SC Operator
Holdings, Inc.)
NEW ARK OPERATOR HOLDINGS, LLC

each, as a Debtor and Debtor-in-Possession

By:
Name:
Title: _________ of each of the Guarantors

BORROWER
REPRESENTATIVE: ORIANNA HEALTH SYSTEMS, LLC (f/k/a Covenant Dove, LLC),

as Debtor and Debtor-in-Possession

By:
Name:
Title:
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among 

4 WEST HOLDINGS, INC.,  
as Parent Borrower, 

and 

 Certain of the Direct and Indirect Subsidiaries of 4 West Holdings, Inc.,  
as Subsidiary Borrowers, 

and 

Certain of the Direct and Indirect Subsidiaries of 4 West Holdings, Inc., 
as Guarantors, 
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OHI ASSET RO, LLC, as Lender  
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SENIOR SECURED SUPERPRIORITY DEBTOR-IN-POSSESSION CREDIT 
AGREEMENT 

This SENIOR SECURED SUPERPRIORITY DEBTOR-IN-POSSESSION CREDIT 
AGREEMENT (this “Agreement”) is made as of March ___, 2018, by and among 4 West Holdings, 
Inc., a Delaware corporation (the “Parent Borrower”), each of the direct and indirect subsidiaries of 
the Parent Borrower party to this Agreement as a “Borrower” (each individually, a “Subsidiary 
Borrower” and collectively, the “Subsidiary Borrowers”; and together with the Parent Borrower, the 
“Borrowers”), each of the direct and indirect subsidiaries of the Parent Borrower party to this 
Agreement as a “Guarantor” (each individually, a “Guarantor” and collectively, the “Guarantors”; 
and together with the Borrowers, each individually, a “Loan Party” and collectively, the “Loan 
Parties”), and OHI Asset RO, LLC, a Maryland limited liability company, as the Lender (as defined 
herein). 

RECITALS: 

A. On the Petition Date, each of the Loan Parties filed voluntary petitions with the 
Bankruptcy Court initiating the Chapter 11 Cases and has continued in the possession of its assets 
and in the management of its businesses pursuant to Sections 1107 and 1108 of the Bankruptcy 
Code. 

B. The Loan Parties have applied to the Lender for a revolving credit and term loan 
facility in an aggregate principal amount not to exceed $30,000,000 (subject to the terms and 
conditions of this Agreement) consisting of (i) a $14,216,459.08 term loan facility and (ii) a 
$15,783,540.92 revolving credit facility. 

C. The proceeds of the Loans will be used to fund the working capital requirements of 
the Loan Parties during the pendency of the Chapter 11 Cases. 

D. Each Loan Party has agreed to secure the Obligations by granting to the Lender a 
security interest in and lien on substantially all of its existing and after-acquired real and personal 
property (subject to the limitations contained in the Loan Documents and the Orders) and 
superpriority administrative claims. 

E. Capitalized terms used but not otherwise defined herein have the respective 
meanings given them in Section 1  of this Agreement. 

In consideration of the foregoing, and for other good and valuable consideration, the receipt 
and sufficiency of which is hereby acknowledged (and these recitals being an integral part of this 
Agreement), the parties agree as follows: 

Section 1 - Definitions 

In addition to the terms defined elsewhere in this Agreement, the following definitions shall 
apply for purposes of this Agreement: 

“Account” means (a) all accounts, payment intangibles, instruments, chattel paper and all 
other rights of the Loan Parties to receive payments, whether or not earned by performance, 
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including without limitation, the third party reimbursable portion of accounts receivable owing to a 
Loan Party arising out of the delivery by such Loan Party of long term care, medical, surgical, 
diagnostic treatment or other professional or medical or healthcare related services and/or the 
supply of goods related to any of such services (whether such services are supplied by a Loan Party 
or a third party), including all healthcare insurance receivables and all other rights to reimbursement 
under any agreements with an Obligor, (b) all accounts, general intangibles, rights, remedies, 
guarantees, and security interests in respect of the foregoing, all rights of enforcement and 
collection, all books and records evidencing or related to the foregoing, and all rights under this 
Agreement in respect of the foregoing, (c) all information and data compiled or derived by any Loan 
Party in respect of such accounts and rights to receive payment (other than any such information 
and data subject to legal restrictions of patient confidentiality), and (d) all cash and non-cash 
proceeds of any of the foregoing. 

“Actual Cash Receipts” means, for any period, the sum of all cash receipts received by the 
Loan Parties during such period.  

“Actual Disbursement Amount” means, for any period, the sum of all cash expenditures 
made by the Loan Parties during such period.   

“Adequate Protection Liens” has the meaning assigned to the term “Adequate Protection 
Liens” in the Orders. 

“Advance” means an advance of Loan proceeds to or for the account of a Borrower. 

“Advance Date” means a Business Day on which an Advance is made. 

“Advance Rate” means eighty-five percent (85%). 

“Affiliate” means, when used with respect to any corporation, limited liability company, 
partnership, joint venture, or other legal entity, any Person who directly or indirectly controls or is 
controlled by or is under common control with such corporation, limited liability company, 
partnership, joint venture, or other legal entity.  For the purposes of this definition, “control” 
(including the correlative meanings of the terms “controlled by” and “under common control 
with”), as used with respect to any Person, shall mean the possession, directly or indirectly, of the 
power to direct or cause the direction of the management and policies of such person, through the 
majority ownership of voting securities, partnership interests, or other equity interests.  

“Applicable Margin” means (a) in respect of Revolving Loans, nine percent (9.0%) per 
annum, and (b) in respect of the Term Loan, five and one-half percent (5.5%) per annum. 

“Approved Budget” means the 13-week cash flow forecast prepared by the Loan Parties 
(and approved by the Lender in its sole discretion) in the form of Annex A covering the 13-week 
period commencing with the week in which the Petition Date occurs, depicting, on a weekly and line 
item basis, (i) projected cash receipts, (ii) projected disbursements (including ordinary course 
operating expenses, bankruptcy-related expenses (including professional fees of the Loan Parties’ 
professionals and advisors), and any other fees and expenses relating to the Loan Documents), (iii) 
net cash flow, (iv) projected Revolving Loan Availability, and (v) the other items set forth therein 
and other information reasonably requested by the Lender for such 13-week period, in form and 
substance satisfactory to the Lender in its sole discretion. 
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“Automatic Stay” means the automatic stay provided under Section 362 of the Bankruptcy 
Code. 

“Avoidance Actions” means all causes of action arising under Sections 542, 544, 545, 547, 
548, 550, 551, 553(b) or 724(a) of the Bankruptcy Code or applicable state law equivalents. 

“Bankruptcy Code” means Title 11 of the United States Code (11 U.S.C. Section 101 et seq.) 
as now or hereafter in effect, or any successor thereto. 

“Bankruptcy Court” means the United States Bankruptcy Court for the Northern District of 
Texas. 

“Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure, as the same may 
from time to time be in effect and applicable to the Chapter 11 Cases. 

“Billing Date” means (i) the last Business Day of the week in which the services were 
rendered in the case of out-patient services, and (ii) the earlier of the discharge date or the regular 
monthly billing date for billing the respective Obligor, or if none, the last business day of a calendar 
month, in the case of inpatient services. 

“Borrower” and “Borrowers” have the meanings set forth in the preamble to this 
Agreement. 

“Borrowing Base” means, at any date, an amount equal to the product of (a) the Advance 
Rate then in effect, times (b) the Estimated Net Value of all Eligible Accounts as of such date. 

“Borrowing Base Certificate” means the “Borrowing Base Report”, “Borrowing Base 
Certificate” or other a certificate, signed by the Borrowers which shall provide the most recently 
available information with respect to the eligible receivables of the Loan Parties that is set forth in 
the aged accounts receivable trial balance and books and records of the Loan Parties, which 
certificate shall be in substantially the form of the Borrowing Base Certificates delivered to the 
Working Capital Lender pursuant to the Working Capital Loan Documents, which such 
modifications as Lender may require in its Permitted Discretion, and shall be certified as complete 
and correct in all material respects on behalf of the Borrowers by a Responsible Officer and 
delivered to the Lender pursuant to the terms of this Agreement. 

“Borrowing Certificate” means a certificate signed by a Responsible Officer of the 
Borrowers in substantially the form attached to this Agreement as Exhibit A. 

 “Budgeted Cash Receipts” means, for any period, the sum of all budgeted cash receipts 
described in the Approved Budget under the heading “Operating Cash Inflows” for such period. 

“Budgeted Disbursement Amount” means, for any period, the sum of all expenditures 
described in each line item contained in the Approved Budget under the headings “Employee 
Costs,” “Operating Cash Outflows” and “Non-Operating Cash Outflows” for such period. 

“Business Day” means any day other than a Saturday, Sunday or other day on which 
commercial banks are authorized to close under the laws of, or are in fact closed in, the states of 
Maryland or New York. 
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“Carve-Out” has the meaning assigned to the term “Carve-Out” in the Orders. 

“Carve-Out Reserve” means, on any date, an amount equal to the sum (i) the aggregate 
amount of fees to be paid to the Clerk of the Bankruptcy Court and to the U.S. Trustee set forth in 
the Approved Budget for the period commencing on the Petition Date and ending on such date less 
the aggregate amount of such fees paid as of such date, plus (ii) the aggregate amount of 
professional fees for the Debtors and the Committee set forth in the Approved Budget for the 
period commencing on the Petition Date and ending on such date less the aggregate amount of such 
professional fees paid as of such date, plus (iii) the Carve-Out Trigger Notice Cap. 

“Carve-Out Trigger Notice Cap” has the meaning assigned to the term “Carve-Out Trigger 
Notice Cap” in the Orders. 

“Cash Collateral” has the meaning assigned to the term “Cash Collateral” in the Orders. 

“CHAMPUS” means the Civilian Health and Medical Program of the Uniformed Service, a 
part of TRICARE, a medical benefits program supervised by the U.S. Department of Defense. 

“Chapter 11 Cases” means, collectively, the Chapter 11 bankruptcy cases initiated by the 
Loan Parties in the Bankruptcy Court and administratively consolidated under Case No. 18-
_________. 

“Closing Date” means the earliest date, not later than three (3) Business Days after the 
Petition Date, on which (a) the Interim Order has been entered by the Bankruptcy Court, and (b) all 
conditions precedent set forth in Section 4.1 have been satisfied or waived. 

“Collateral” means all assets and properties (whether tangible, intangible, real, personal, or 
mixed) of the Loan Parties and their bankruptcy estates, whether now owned by or owing to, or 
hereafter acquired by, or arising in favor of, the Loan Parties (including property owned (or deemed 
to be owned) by the Loan Parties as a result of the recharacterization (or deemed recharacterization) 
of a lease as a secured financing arrangement), and whether owned or consigned by or to, or leased 
from or to, or hereafter acquired by, the Loan Parties, and regardless of where located, before or 
after the Petition Date, including, without limitation: (i) all Prepetition Collateral; (ii) all cash and 
cash equivalents; (iii) all deposit accounts, securities accounts, or other accounts of the Loan Parties 
and all cash and other property deposited therein or credited thereto from time to time; (iv) all 
accounts and other receivables (including those owed to the Loan Parties generated by intercompany 
transactions); (v) all contracts and contract rights; (vi) all instruments, documents, and chattel paper; 
(vii) all securities (whether or not marketable); (viii) all goods, as-extracted collateral, equipment, 
inventory, and fixtures; (ix) all real property interests (whether legal or equitable); (x) all interests in 
leaseholds, including all rights and interests under the Master Leases, (xi) all franchise rights; (xii) all 
patents, tradenames, trademarks, copyrights, and other intellectual property; (xiii) all general 
intangibles; (xiv) all capital stock, limited liability company interests, partnership interests, and 
financial assets; (xv) all investment property; (xvi) all supporting obligations; (xvii) all letters of credit 
issued to the Loan Parties and letter of credit rights; (xviii) all commercial tort claims; (xix) all actions 
brought under Section 549 of the Bankruptcy Code to recover any post-petition transfer of  
Collateral and all proceeds of any such action; (xx) subject to entry of the Final Order, the proceeds 
of Avoidance Actions; (xxi) all other claims and causes of action and the proceeds thereof; (xxii) all 
books and records (including, without limitation, customers lists, credit files, computer programs, 

Case 18-30777-hdh11 Doc 18-3 Filed 03/06/18    Entered 03/06/18 23:52:33    Page 10 of 70



5 
11356099.12 

printouts, and other computer materials and records); (xxiii) to the extent not covered by the 
foregoing, all other goods, assets or properties of the Loan Parties, whether tangible, intangible, real, 
personal or mixed; and (xxiv) all products, offspring, profits, and proceeds of each of the foregoing 
and all accessions to, substitutions and replacements for, and rents, profits and products of, each of 
the foregoing, any and all proceeds of any insurance, indemnity, warranty or guaranty payable from 
time to time with respect to any of the foregoing.  For the avoidance of doubt, “Collateral” includes 
all Government Contracts and rights thereunder and all related Government Accounts and proceeds 
thereof other than any Government Contract or related Government Account to the extent the 
taking of a security interest in same would be a violation of an express prohibition contained in the 
Government Contract (but for purposes of this limitation, the fact that a Government Contract is 
subject to, or otherwise refers to, Title 31, § 203 or Title 41, § 15 of the United States Code shall not 
be deemed an express prohibition against taking a security interest therein), but shall, in any event, 
include the proceeds of any such Government Contract or related Government Account. 

“Commitment Fee” has the meaning set forth in Section 3.1(e). 

“Commitments” means, collectively, the Revolving Loan Commitment and the Term Loan 
Commitment, as the same may be increased or reduced from time to time in accordance with this 
Agreement. 

“Committee” means an official committee of unsecured creditors or any other statutory 
committee appointed in any of the Chapter 11 Cases. 

“Compliance Certificate” means a certificate signed by a Responsible Officer of the Loan 
Parties in substantially the form attached to this Agreement as Exhibit B, (a) certifying as to whether 
an Event of Default or Unmatured Event of Default has occurred as of the date of delivery and, if 
an Event of Default or an Unmatured Event of Default has occurred, specifying the details thereof 
and any action taken or proposed to be taken with respect thereto, (b) certifying as to whether any 
event specified in Paragraph 5(b)(v)(A) of the Restructuring Support Agreement has occurred as of 
the date of delivery and, if such an event has occurred, specifying the details thereof and any action 
taken or proposed to be taken with respect thereto, (c) certifying compliance with the limitation on 
payment of professional fees contained in Section 6.12 of this Agreement, and (d) providing a 
calculation of the Carve-Out Reserve as of the date of such certificate. 

“Concentration Limits” means, with respect to any Obligor other than a Governmental 
Authority, that: 

(a) no more than fifteen percent (15%) of the aggregate balance of all Accounts 
owing from the Obligor obligated on the Account are outstanding more than one hundred 
fifty (150) days past their invoice date; and 

(b) the total unpaid Accounts of such Obligor exceed ten percent (10%) of the 
net amount of all Eligible Accounts. 

“Contract” means an agreement by which an Obligor is obligated to pay for services 
rendered to patients or customers of a Loan Party. 
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“Cost Portion” means the portion of the Fees which constitutes the direct cost or expense 
incurred by the party providing goods or services for the provision of the services to a Loan Party as 
evidenced in the Fees Segregation Certificate. 

“Cumulative Period” means the period from the Petition Date up to and through the 
Saturday of the most recent week then ended. 

“Default Rate” means the Interest Rate plus two hundred (200) basis points. 

“Defaulted Account” means an Account as to which (a) the initial ENV has not been 
received in full as cash collections within 360 days of the Billing Date, or (b) the Lender reasonably 
deems uncollectible because of the bankruptcy or insolvency of the Obligor or any other reason. 

“Distribution” has the meaning given to such term in the Master Leases. 

“Eligible Account” means an Account of a Loan Party (other than an Account where the 
related Obligor is the individual patient or person who received the services rendered) that does not 
exceed the Concentration Limits and: 

(a) with respect to any Account, which is a liability of an Obligor which is (i) a 
commercial insurance company organized under the laws of any jurisdiction in the United 
States, having its principal office in the United States, (ii) a Blue Cross/Blue Shield Plan, (iii) 
CHAMPUS, Medicare or Medicaid, or (iv) an HMO, PPO or an institutional Obligor, or any 
other type of obligor, not included in the categories of obligors listed in the foregoing 
clauses (i) - (iii), organized under the laws of any jurisdiction in the United States, having its 
principal office in the United States, and consented to in writing by the Lender, 

(b) the Obligor of which is not an Affiliate of a Loan Party, 

(c) in an amount, as relating to an individual patient, not less than Five and 
00/100 Dollars ($5.00) nor more than One Hundred Fifty Thousand and 00/100 Dollars 
($150,000.00), denominated and payable in dollars in the United States, 

(d) as to which the representations and warranties of Section 2.8 of this 
Agreement are true, 

(e) which, if such Account is in the form of a cost report receivable owing from 
any governmental agency, the Lender has agreed to include it in the Borrowing Base, 

(f) which (i) does not arise from the delivery of cosmetic surgery services and (ii) 
is not a workers’ compensation claim (unless expressly approved by the Lender) and (iii) 
does not arise from any services delivered for injury sustained in a motor vehicle accident 
(unless the Obligor on such Account is a type of Obligor permitted pursuant to clause (a) of 
this definition) and (iv) does not have an Obligor who is the individual patient or person 
who received the services rendered, 

(g) which is not outstanding more than (i) three hundred sixty (360) days past 
the Billing Date, in the case of Accounts that have been billed, and (ii) 30 days past the date 
the corresponding services and/or goods were provided in the case of Accounts that have 
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not been billed; provided that in no event may the Account be outstanding more than 360 
days past the date the corresponding services and/or goods were provided, 

(h) to the extent such Account does not include late charges or finance charges, 

(i) arises out of the operation of the Facilities, 

(j) with respect to which the Lender has been granted a perfected security 
interest with first priority, and 

(k) which complies with such other criteria and requirements as may be specified 
from time to time in writing to the Loan Parties by the Lender in its Permitted Discretion. 

“Estimated Net Value” or “ENV” means on any date of calculation with respect to any 
Account an amount equal to the anticipated cash collections as calculated by the Lender in its 
Permitted Discretion, except that if the Lender determines that all Obligor payments with respect to 
an Account have been made or if an Account has become a Defaulted Account, the ENV of such 
Account shall be zero. 

“Event of Default” has the meaning given such term in Section 9 of this Agreement.   

“Existing Indebtedness” means the Indebtedness set forth on Schedule 1 hereto.  

“Facility” means one of, and “Facilities” means one or more of the “Facilities” as defined in 
the Master Leases. 

“Fee Letter” means the Fee Letter dated as of March ___, 2018, by and between the Loan 
Parties and the Lender, as amended, restated, supplemented, or modified from time to time. 

“Fee Segregation Certificate” means a report certified in writing by the Chief Restructuring 
Officer, Chief Executive Officer or Chief Financial Officer of the Loan Parties segregating the 
portion of the Fees to be paid and that are attributable to the Profit Portion and the portion of the 
Fees attributable to the Cost Portion which will be based upon documentary support reasonably 
acceptable to the Lender provided by the respective Identified Providers and relied on in good faith 
by the Loan Parties in such report. 

 “Fees” means collectively any and all asset management, administrative, back office or 
shared services, therapy, and any other fees, all charges, expenses and/or payments, all 
indemnification and insurance payments and other amounts, penalties, late charges, advances, 
payables, covenants and duties of any kind at any time owing, owed or payable to an Identified 
Provider by or from a Loan Party or any Subsidiary of a Loan Party or any of its Subsidiaries or 
Affiliates for asset management, administrative, back office or shared services, therapy, 
administrative or any other services provided by an Identified Provider. 

 “Final Order” means the order of the Bankruptcy Court entered in the Chapter 11 Cases 
after a final hearing under Bankruptcy Rule 4001 or such other procedures as approved by the 
Court, which order shall be substantially on the terms provided in the Interim Order (with such 
changes thereto that are satisfactory to the Lender) and satisfactory to the Lender in form and 
substance (together with all extensions, modifications, and amendments thereto, each also 
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satisfactory to the Lender in form and substance), which includes, among other things (unless 
otherwise waived by the Lender), (a) waivers of the provisions of Sections 506(c) of the Bankruptcy 
Code, the “equities of the case” exceptions or claims under Section 552(b) of the Bankruptcy Code, 
and the equitable doctrine of marshalling, (b) a grant of Liens on the proceeds of the Avoidance 
Actions, and (c) authorization, on a final basis, of the Loan Parties to execute and perform under 
the terms of this Agreement and the other Loan Documents.     

“GAAP” means generally accepted accounting principles set forth from time to time in the 
opinions and pronouncements of the Accounting Principles Board and the American Institute of 
Certified Public Accountants and statements and pronouncements of the Financial Accounting 
Standards Board (or agencies with similar functions of comparable stature and authority within the 
U.S. accounting profession), which are applicable to the circumstances as of the date of 
determination. 

“Government Accounts” means all Accounts arising out of or with respect to any 
Government Contract or on which any Governmental Authority is the Obligor. 

“Government Contract” shall mean all contracts with a Governmental Authority, together 
with all amendments and modifications thereto. 

 “Governmental Authority” means any federal, state, District of Columbia, county, 
municipal, national, local or other governmental department, court, commission, board, bureau, 
agency or instrumentality or political subdivision thereof, or any entity or officer exercising 
executive, legislative, judicial, regulatory or administrative functions of or pertaining to any 
government or any court (including without limitation all Medicare and/or Medicaid programs), 
whether federal, state or local in nature. 

“Guaranteed Obligations” has the meaning set forth in Section 12.1 of this Agreement. 

“Guarantor” and “Guarantors” have the meanings set forth in the preamble to this 
Agreement. 

“Guaranty” means the guaranty of the Obligations set forth in Section 12 of this 
Agreement.

“Identified Providers” means (i) any Subsidiary or Affiliate of a Loan Party, (ii) Halcyon 
Rehabilitation, LLC and its Affiliates, and (iii) Health Care Navigator LLC and its Affiliates. 

“Indebtedness” of a Person at a particular date shall mean all liabilities and obligations of 
such Person, including without limitation, those which in accordance with GAAP would be 
classified upon a balance sheet as liabilities and all other indebtedness, debt and other similar 
monetary obligations of such Person whether direct or guaranteed, contingent or liquidated, 
matured or unmatured and all premiums, if any, due at the required prepayment dates of such any 
indebtedness, and all indebtedness secured by a lien on assets owned by such Person, whether or not 
such indebtedness actually shall have been created, assumed or incurred by such Person.  Any 
indebtedness of such Person resulting from the acquisition by such Person of any assets subject to 
any lien shall be deemed, for the purposes hereof, to be the equivalent of the creation, assumption 
and incurring of the indebtedness secured thereby, whether or not actually so created, assumed or 
incurred. 
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“Indemnified Party” has the meaning set forth in Section 11.9 of this Agreement. 

“Intercreditor Agreement” means that certain Subordination and Intercreditor Agreement 
dated as of March 1, 2016, as amended by that certain First Amendment to Subordination and 
Intercreditor Agreement dated May 2, 2017, by and among Sterling National Bank, each of the 
entities identified on Schedules A-1 and A-2 thereto, and OHI Asset RO, LLC, as landlord 
representative, as amended, restated, supplemented, or otherwise modified from time to time. 

“Interest Rate” means an annual interest rate equal to LIBOR plus the Applicable Margin, 
which interest rate shall adjust on each Interest Rate Change Date. 

“Interest Rate Change Date” means the first day of each calendar month. 

“Interim Availability Amount” means $10,783,540.92. 

“Interim Availability Period” means the period commencing on the Closing Date and ending 
on the earlier of (a) the entry of the Final Order, and (b) the Termination Date. 

 “Interim Order” means the order of the Bankruptcy Court entered in the Chapter 11 Cases 
after an interim hearing under Bankruptcy Rule 4001 or such other procedures as approved by the 
Court, which order shall be satisfactory to the Lender in form and substance (together with all 
extensions, modifications, and amendments thereto, each also satisfactory to the Lender in form 
and substance), which, among other matters (unless otherwise waived by the Lender), approves this 
Agreement and the other Loan Documents to be entered into on or about the Closing Date in all 
respects (including, without limitation, the payment in full of the Sterling Obligations in accordance 
with the Payoff Letter, the “priming” of the Prepetition Liens and the granting of Liens on all assets 
and property of the Loan Parties except for the Avoidance Actions), and authorizes, on an interim 
basis, the Loan Parties to execute and perform under the terms of this Agreement and the other 
Loan Documents. 

“Lender” means OHI Asset RO, LLC, a Maryland limited liability company, solely in its 
capacity as a lender hereunder, and not in its capacity under any other agreement or instrument that 
is not a Loan Document. 

 “Lender Expenses” has the meaning set forth in Section 11.1 of this Agreement.  

“Lender Liens” means the Liens on the Collateral granted to the Lender pursuant to the 
Loan Documents and the Orders. 

“LIBOR” means the interest rate which is the one (1) month London Interbank Offered 
Rate as published in the “Money Rates” section of The Wall Street Journal as the reported rate for the 
date that is two (2) London banking days prior to the applicable Interest Rate Change Date; provided, 
however, if LIBOR shall be less than one percent (1%), it shall be deemed to be one percent (1%) for 
the purposes of this Agreement. 

 “Lien” means any mortgage, deed of trust, pledge, hypothecation, collateral assignment, 
deposit arrangement, encumbrance, lien (statutory or other), charge, or preference, priority or other 
security interest or preferential arrangement of any kind or nature whatsoever (including any 
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conditional sale or other title retention agreement, any easement, right of way or other encumbrance 
on title to real property) whether or not filed, recorded or perfected under applicable law. 

“Loan Documents” means this Agreement, any Note, the Security Documents, the Fee 
Letter, all Borrowing Base Certificates, all Approved Budgets, all Variance Reports, all Compliance 
Certificates, and every other agreement, note, document, contract, instrument or written matter 
executed by or on behalf of any Loan Party and delivered to the Lender at any time. 

“Loan Party” and “Loan Parties” have the meanings set forth in the preamble to this 
Agreement. 

“Loans” means, collectively, the Revolving Loans and the Term Loan. 

“Master Lease Documents” means the Master Leases, all other “Lease Documents” (as 
defined in the Master Leases), and any other related agreements, documents, and instruments, each 
as amended, restated, supplemented, or otherwise modified from time to time, which shall include 
each of the “Master Lease Documents” identified in the Orders. 

“Master Lease Liens” means all Liens granted to the Master Lease Parties under or in 
connection with the Master Lease Documents prior to the Petition Date, which shall include each of 
the “Master Lease Liens” identified in the Orders. 

“Master Lease Obligations” means all charges, amounts, costs, and obligations of whatever 
nature owing pursuant to or secured by the Master Lease Documents, including all “Rent” and 
“Impositions” under and as defined in the Master Lease Documents and any other amounts 
identified as “Master Lease Obligations” in the Orders. 

“Master Lease Parties” means, collectively, each party identified as a “Landlord” in the 
Master Leases and OHI Asset RO, LLC, as collateral agent for the benefit of the “Landlords” under 
the Master Leases, which shall include each of the “Master Lease Parties” identified in the Orders. 

“Master Leases” means (a) the four (4) Master Lease Agreements dated as of November 27, 
2013, among certain of the Loan Parties and certain parties identified as “Landlords” therein (each 
Master Lease covering one of four regions: “South East Region”, “Indiana Region”, “North West 
Region”, and “Texas Region”), and (b) the Master Lease Agreement dated June 27, 2014, among 
certain of the Loan Parties and the parties identified as “Landlords” therein, each as amended, 
modified, restated, extended, renewed, replaced, or terminated. 

“Material Adverse Effect” means any material adverse effect whatsoever upon (a) the 
validity, performance or enforceability of any Loan Documents, (b) the value of the Collateral, or (c) 
the business, assets, properties, liabilities, financial condition, or results of operations of the 
Company, taken as a whole; provided that changes, events, effects, or circumstances attributable solely 
to the following shall be excluded from the determination of a Material Adverse Effect: (i) any 
condition, change, effect, or circumstance generally affecting any of the industries or markets in 
which the Existing Tenants (as such term is defined in the Restructuring Support Agreement) 
operate; (ii) any change in any law or generally accepted accounting principles (or changes in 
interpretations of any law or generally accepted accounting principles); (iii) general economic, 
regulatory, or political conditions (or changes therein) or conditions (or changes therein) in the 
financial, credit, or securities markets; (iv) any acts of God, natural disasters, terrorism, armed 
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hostilities, sabotage, war, or any escalation or worsening of any of the foregoing, unless in the 
circumstances contemplated by clauses (i), (ii), (iii), and (iv) above, any such condition, change, 
effect, or circumstance has a disproportionate adverse effect on the Existing Tenants; (v) the 
negotiation, execution, announcement, consummation, or existence of the Restructuring Support 
Agreement or the transactions contemplated thereby; (vi) any action taken pursuant to the terms of 
the Restructuring Support Agreement or upon the mutual written consent of the parties thereto; (vii) 
any litigation or claim threatened or initiated by creditors of the Loan Parties against the Loan 
Parties or any of its officers or directors, in each case, arising out of the execution of the 
Restructuring Support Agreement or the transactions contemplated thereby; (viii) the filing of the 
Chapter 11 Cases (and any defaults under pre-petition agreements, so long as the exercise of 
remedies as a result of such defaults are stayed under the Bankruptcy Code or such agreements are 
voided or invalidated by the Bankruptcy Court); (ix) events specifically described in the Declaration 
of Louis E. Robichaux IV in Support of Chapter 11 Petitions and Requests for First Day Relief, 
filed contemporaneously with the Interim Order; and (x) the existence of any claim or liability from 
the period prior to the commencement of the Chapter 11 Cases, which is unsecured and junior in 
priority to the Obligations (each of the foregoing clauses (v) through (x), collectively, the “Events 
and Circumstances”). 

 “Maturity Date” means September 30, 2018. 

 “Maximum Credit Amount” means Thirty Million and 00/100 Dollars ($30,000,000). 

“Maximum Revolving Loan Amount” means Fifteen Million Seven Hundred Eighty Three 
Thousand Five Hundred Forty and 92/100 Dollars ($15,783,540.92). 

“Milestones” means the covenants set forth on Schedule 6.14. 

“Note” means any promissory note executed and delivered by one or more Borrowers 
pursuant to this Agreement, together with all renewals, extensions, amendments, modifications or 
replacements thereof. 

“Notice of Revolving Loan Borrowing” has the meaning set forth in Section 3.2(a) of this 
Agreement. 

“Notice of Term Loan Borrowing” has the meaning set forth in Section 3.3(b) of this 
Agreement. 

“Obligated Party” has the meaning set forth in Section 12.2 of this Agreement. 

“Obligations” means all now existing or hereafter arising debts, indebtedness, obligations, 
covenants, and duties of payment or performance of every kind, matured or unmatured, direct or 
contingent, owing, arising, due, or payable to the Lender, by or from the Loan Parties, or any of 
them, arising under this Agreement, any other Loan Document or the Orders, including, without 
limitation, all obligations to repay principal of and interest on all the Loans, and to pay interest, fees, 
costs, charges, expenses, professional fees, and all sums chargeable or owed to the Loan Parties, or 
any of them, under the Loan Documents or the Orders, whether or not evidenced by any note or 
other instrument.   

“Obligor” means the party primarily obligated to pay an Account. 
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“Orders” means the Interim Order and the Final Order, as each is applicable and in effect 
with respect to this Agreement at any time. 

“Ordinary Course” means, with respect to any Loan Party, any activity performed in 
accordance with the historical or customary practices of such Loan Party and which does not require 
authorization or approval by the Bankruptcy Court to be performed. 

“Owner” means, as applicable, a shareholder, member, partner or other holder of an equity 
interest, whether directly or indirectly, of any Loan Party.” 

“Payoff Amount” has the meaning assigned to the term “Payoff Amount” in the Orders. 

“Payoff Letter” has the meaning assigned to the term “Payoff Letter” in the Orders. 

“Permitted Discretion” means a determination made in good faith and in the exercise of 
reasonable (from the perspective of a debtor-in-possession lender) business judgment. 

“Permitted Liens” means (a) the Prepetition Liens, (b) the Adequate Protection Liens, and 
(c) any Lien identified on Schedule 2 to this Agreement (with the understanding that the inclusion of 
any Lien on Schedule 2 to this Agreement does not constitute any admission by the Loan Parties or 
the Lender that such Lien constitutes a valid, perfected, and non-avoidable Lien on property or 
assets of the Loan Parties as of the Petition Date). 

“Permitted Variances” shall mean the variances permitted and limitations established 
pursuant to Section 6.12 of this Agreement. 

“Person” means an individual, partnership, corporation, trust, joint venture, joint stock 
company, limited liability company, association, unincorporated organization, Governmental 
Authority, or any other entity. 

“Petition Date” means March ___, 2018. 

“Plan Sponsor” has the meaning assigned to the term “Plan Sponsor” in the Orders. 

“Prepetition Collateral” has the meaning assigned to the term “Prepetition Collateral” in the 
Orders. 

 “Prepetition Documents” means, collectively, the Master Lease Documents and the 
Working Capital Documents, which shall include each of the “Prepetition Documents” identified in 
the Orders. 

“Prepetition Liens” means, collectively, the Master Lease Liens and the Working Capital 
Liens, which shall include each of the “Prepetition Liens” identified in the Orders. 

“Prepetition Obligations” means, collectively, the Master Lease Obligations, the Working 
Capital Obligations, and any other “Obligor Group Obligations” (as defined in the Master Leases) 
or other amounts identified as “Prepetition Obligations” in the Orders. 
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“Prepetition Secured Parties” means, collectively, the Master Lease Parties and the Working 
Capital Lender, which shall include each of the “Prepetition Parties” identified in the Orders. 

“Profit Portion” means all Fees excluding the Cost Portion. 

“Reserves” means (a) the Carve-Out Reserve, (b) reserves for accrued but unpaid “provider 
taxes” (bed taxes), ad valorem, excise, and personal property tax liability and for sale, use, or similar 
taxes and other taxes for which a Lien exists or may arise having a priority over, or which is pari 
passu with, the interests of the Lender or the Prepetition Secured Parties, and (c) without 
duplication of any other items that are otherwise addressed or excluded through eligibility criteria, 
such other reserves, as the Lender from time to time determines in its Permitted Discretion, 
including those reserves being appropriate to reflect (i) any impediments to the realization upon the 
Collateral (including, without limitation, claims and liabilities that the Lender determines in its 
Permitted Discretion will need to be satisfied in connection with the realization upon such 
Collateral), (ii) events, conditions, contingencies or risks which adversely affect any component of 
the Borrowing Base, the Collateral included in the Borrowing Base, or the validity or enforceability 
of this Agreement or the other Loan Documents or any of the rights or remedies of the Lender 
hereunder in respect of Collateral included in the Borrowing Base (other than the Events and 
Circumstances) or (iii) valid reclamation or similar claims (including any such claims that may 
reasonably be expected to be valid) and such other matters as may relate to or arise during the 
Chapter 11 Cases.   

“Responsible Officer” means the chief restructuring officer, chief executive officer, 
president, vice president, chief financial officer, secretary or assistant secretary, treasurer or assistant 
treasurer or other similar officer of a Loan Party.  Any document delivered hereunder that is signed 
by a Responsible Officer of a Loan Party shall be conclusively presumed to have been authorized by 
all necessary corporate, partnership and/or other action on the part of such Loan Party and such 
Responsible Officer shall be conclusively presumed to have acted on behalf of such Loan Party. 

“Restructuring Support Agreement” means that certain Restructuring Support Agreement 
dated as of March ___, 2018, by and among (i) the Parent Borrower (ii) the “Existing Tenants” 
identified therein, (iii) the Lender, (iv) the “Existing Landlords” identified therein, and (v) SC-GA 
2018 Partners, LLC. 

“Restructuring Transaction” has the meaning assigned to the term “Restructuring 
Transaction” in the Restructuring Support Agreement. 

 “Revolving Loan Availability” means, as of any date of determination, the amount equal to 
the lesser of: 

(a) the Maximum Revolving Loan Amount minus the Revolving Loan Balance 
(calculated as of such date of determination); and  

(b) the Borrowing Base (determined as of the date of the most recently delivered 
Borrowing Base Certificate) minus the sum of (i) the Revolving Loan Balance, (ii) the Term 
Loan Outstandings, (iii) the outstanding amount of the Sterling Obligations, and (iv) the 
Reserves (each as calculated as of such date of determination); 
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provided, however, that from the Closing Date through the entry of the Final Order, the Revolving 
Loan Availability shall never exceed the Interim Availability Amount. 

“Revolving Loan Balance” means, at any time, the then aggregate outstanding principal 
balance of the Revolving Loans. 

“Revolving Loan Commitment” shall mean the commitment of the Lender to make 
Revolving Loans to the Borrowers.  As of the date of this Agreement, the Revolving Loan 
Commitment is $15,783,540.92. 

“Revolving Loan Note” means that certain Revolving Loan Note of even date herewith 
executed by the Borrowers. 

“Revolving Loans” has the meaning set forth in Section 3.1(b) of this Agreement. 

“Security Agreement” means that certain Security and Pledge Agreement of even date 
herewith among the Loan Parties and the Lender. 

“Security Documents” means the Security Agreement and each other security agreement or 
other related agreements, documents, and instruments that creates a Lien in favor of the Lender to 
secure any of the Obligations, each as may be amended, restated, supplemented, or otherwise 
modified from time to time. 

“Sterling Agreement” means the Revolving Loan and Security Agreement dated March 1, 
2016, by and among 4 West Holdings, Inc., as “Parent Guarantor”, the “Borrowers” listed on 
Schedule A thereto, Sterling National Bank, as “Administrative Agent” and “Collateral Agent”, and 
each of the “Lenders” from time to time party thereto, as amended, restated, supplemented, or 
otherwise modified from time to time. 

“Sterling Documents” means the Sterling Agreement, all other “Loan Documents” (as 
defined in the Sterling Agreement), and any other related agreements, documents, and instruments, 
each as amended, restated, supplemented, or otherwise modified from time to time., which includes 
each of the “Sterling Documents” identified in the Orders.  

“Sterling Obligations” means all charges, amounts, costs, and obligations of whatever nature 
owing pursuant to or secured by the Sterling Documents, including all “Obligations” under and as 
defined in the Sterling Agreement and any other amounts identified as “Sterling Obligations” in the 
Orders. 

“Subsidiary” of a Person means a corporation, limited liability company, partnership, joint 
venture, or other legal entity of which a majority of the share of securities or other equity interests 
having ordinary voting power for the election of directors or other governing body are at any time 
beneficially owned, directly or indirectly, by such Person. 

“Subsidiary Borrower” and “Subsidiary Borrowers” have the meanings set forth in the 
preamble to this Agreement. 

 “Successor Cases” means any of the Chapter 11 Cases upon its conversion to a case under 
Chapter 7 of the Bankruptcy Code. 
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“Term Loan” has the meaning set forth in Section 3.3(b) of this Agreement. 

“Term Loan Commitment” shall mean the commitment of the Lender to make the Term 
Loan to the Borrowers.  As of the date of this Agreement, the Term Loan Commitment is 
$14,216,459.08. 

“Term Loan Note” means that certain Term Loan Note of even date herewith executed by 
the Borrowers. 

“Term Loan Outstandings” means, at any time, the then outstanding amount of the Term 
Loan. 

“Termination Date” means the date that is the earliest to occur of (i) the Maturity Date, (ii) 
the date of the substantial consummation (as defined in Section 1101 of the Bankruptcy Code) of a 
plan of reorganization confirmed in the Chapter 11 Cases, and (iii) the acceleration of the Loans and 
termination of the Commitments in accordance with the terms hereof. 

“Transactions” means, collectively, the Restructuring Transaction and the Transfer 
Transaction. 

“Transfer Transaction” has the meaning assigned to the term “Transfer Transaction” in the 
Restructuring Support Agreement. 

“UCC” means the Uniform Commercial Code as in effect in the State of Maryland from 
time to time. 

“Unmatured Event of Default” means the occurrence of an event or existence of a 
condition that with the giving of notice or the passage of time, or both, would constitute an Event 
of Default. 

“Unused Revolving Loan Commitment” shall mean, at the time, (a) the Revolving Loan 
Commitment, minus (b) the Revolving Loan Balance. 

“Variance Report” means a report delivered by the Loan Parties to the Lender on or prior to 
the second Business Day of each calendar week, dated as of the last day of the immediately 
preceding calendar week, setting forth: (i) Actual Cash Receipts for the most recently ended 
Cumulative Period; (ii) the Actual Disbursement Amount for the most recently ended Cumulative 
Period; (iii) Revolving Loan Availability as of the date of such report; (iv) the Loan Parties’ current 
total available liquidity (the sum of Revolving Loan Availability and the Loan Parties’ cash and cash 
equivalents) as of the date of such report, noting therein all variances from the Budgeted Cash 
Receipts and the Budgeted Disbursement Amount for such Cumulative Period (both on a line-item 
and a total-disbursements basis), and including explanations for all variances in excess of the 
Permitted Variances; and (v) the amount by which the Actual Disbursement Amount for such 
Cumulative Period exceeds the Actual Cash Receipts for such period.  Each Variance Report shall 
be certified by a Responsible Officer of the Parent Borrower and shall be in a form, and shall 
contain supporting information, satisfactory to the Lender in its sole discretion.   
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“Working Capital Agreement” means the Working Capital Loan Agreement dated May 2, 
2017, by and among the “Borrowers” listed on Schedule 2 thereto and Lender, as amended, restated, 
supplemented, or otherwise modified from time to time. 

“Working Capital Documents” means the Working Capital Agreement and all related 
agreements, documents, and instruments, each as amended, restated, supplemented, or otherwise 
modified from time to time, which includes each of the “Working Capital Documents” identified in 
the Orders. 

“Working Capital Lender” means OHI Asset RO, LLC, a Maryland corporation, solely in its 
capacity as the lender under the Working Capital Agreement. 

“Working Capital Liens” means all Liens granted to the Working Capital Lender under or in 
connection with the Working Capital Documents prior to the Petition Date, which includes each of 
the “Working Capital Liens” identified in the Orders. 

“Working Capital Obligations” means all charges, amounts, costs, and obligations of 
whatever nature owing pursuant to or secured by the Working Capital Documents, including all 
“Obligations” under and as defined in the Working Capital Agreement and any other amounts 
identified as “Working Capital Obligations” in the Orders. 

Section 2 - Warranties and Representations 

To induce the Lender to enter into this Agreement and to make the Loans, the Loan Parties 
represent and warrant to the Lender that the following statements are true, correct and accurate on 
the date hereof and will be true and correct at all times hereafter: 

2.1 Due Organization.  Each of the Loan Parties is a limited liability company or 
corporation duly organized or incorporated (as the case may be) and validly existing under the laws 
of its state of organization or incorporation and qualified to do business under the law of each 
jurisdiction in which the failure to be so qualified could reasonably be expected to have a Material 
Adverse Effect. 

2.2 Power and Authority to Own and Operate; Compliance with Laws.  The Loan 
Parties have all requisite legal power and authority and all necessary licenses and permits to own and 
operate the Facilities as skilled nursing facilities, and have satisfied any and all conditions to the 
effectiveness thereof in all material respects.  The Loan Parties are in compliance with all laws, rules, 
and regulations, the non-compliance with which could reasonably be expected to have a Material 
Adverse Effect. 

2.3 No Untrue Statements.  Neither this Agreement nor any other written statement 
furnished by or on behalf of the Loan Parties to the Lender in connection with the negotiation of 
the Loans contains any untrue statement of a material fact or omits a material fact necessary to make 
the statements contained therein or herein not misleading.  There is no fact that the Loan Parties 
have not disclosed to the Lender that has, or in the future could reasonably be expected to have, a 
Material Adverse Effect (for the avoidance of doubt, other than as customarily occurs as a result of 
events leading up to and following the commencement of the Chapter 11 Cases). 
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2.4 No Pending or Threatened Proceedings.  Except as set forth in Schedule 2.4, there 
are no proceedings pending, or, to the Loan Parties’ knowledge threatened, before any court, 
governmental authority or arbitration board or tribunal, against or affecting the Loan Parties, or any 
one or more of them, that if adversely determined could reasonably be expected to have a Material 
Adverse Effect.  The Loan Parties are not in default with respect to any order, judgment or decree 
of any court, governmental authority or arbitration board or tribunal that could reasonably be 
expected to have a Material Adverse Effect. 

2.5 Power and Authority to Execute Loan Documents.  The Loan Parties have full 
power and authority to execute, deliver and perform the Loan Documents; the execution, delivery 
and performance of the Loan Documents required to be given hereunder by the Loan Parties have 
been duly authorized by appropriate action and will not violate the provisions of the articles of 
incorporation or organization, certificate of formation, operating agreement or bylaws of the Loan 
Parties or of any law, rule, judgment, order, agreement or instrument to which a Loan Party is a 
party or by which it is bound, or to which any of its assets are subject, nor do the same require any 
approval or consent of any public authority or other third party; and the Loan Documents have 
been duly executed and delivered by, and are the valid and binding obligations of, the parties thereto, 
enforceable in accordance with their terms, except as enforceability may be limited by applicable 
bankruptcy, insolvency, reorganization, moratorium or similar laws affecting the enforcement of 
creditors’ rights generally and by general equitable principles (whether enforcement is sought by 
proceedings in equity or at law). 

2.6 Consents and Approvals.  The execution, delivery and performance by a Loan Party 
of each Loan Document to which it is a party, the issuance, delivery and performance of any Note, 
and the consummation of the transactions contemplated hereby or related hereto do not and will 
not (a) conflict with, result in a breach of or constitute (with due notice or lapse of time or both) a 
default under any material contractual obligation of a Loan Party, or (b) require any approval or 
consent of any governmental authority or other person or entity that, as of the date of this 
Agreement, has not been obtained in writing and delivered to the Lender (other than the Bankruptcy 
Court, subject to Section 4.2(e)), but only to the extent that the failure to receive such approval or 
consent prior to the date hereof could reasonably be expected to have a Material Adverse Effect. 

2.7 No Defaults.  Except for any defaults arising solely as a result of the commencement 
of the Chapter 11 Cases or as set forth in Schedule 2.7, none of the Loan Parties is in default in the 
performance, observance or fulfillment of any of the obligations, covenants or conditions contained 
in any contractual obligation of a Loan Party, and no condition exists that, with the giving of notice 
or the lapse of time, or both, would constitute such a default, in each case only to the extent that any 
such default(s), individually or collectively, could reasonably be expected to have a Material Adverse 
Effect. 

2.8 Eligible Accounts; Borrowing Base.  Each Account reported to the Lender as an 
Eligible Account shall, at all times when such Account is included in the Borrowing Base calculation, 
be in compliance with all of the following representations: 

(a) Such Account satisfies each of the conditions of an Eligible Account. 

(b) All documents relating to such Account that have been delivered to the 
Lender are true and correct in all material respects.  With respect to each such Account that 
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has been billed, if requested by the Lender, the corresponding Loan Party has delivered to 
the Obligor all requested supporting claim documents and all information set forth in the bill 
and supporting claim documents is true, complete and correct in all material respects. 

(c) Except for Lender Liens and the Permitted Liens, there is no Lien or adverse 
claim in favor of any third party, nor any filing against any Loan Party, as debtor, covering or 
purporting to cover any interest in such Account. 

(d) Such Account is (i) payable in an amount not less than its Estimated Net 
Value by the Obligor identified by the Loan Parties as being obligated to do so, and is 
recognized as such by the Obligor, (ii) the legally enforceable obligation of such Obligor, and 
(iii) an account receivable or general intangible within the meaning of the UCC of the state in 
which the corresponding Loan Party is organized or incorporated, or is a right to payment 
under a policy of insurance or proceeds thereof, and is not evidenced by any instrument or 
chattel paper.  There is no payor other than the Obligor identified by the Loan Parties as the 
payor primarily liable on such Account. 

(e) No such Account (i) requires the approval of any third person for such 
Account to be assigned to the Lender hereunder, except for limitations, if any, with respect 
to the assignment of Medicare and Medicaid Accounts, (ii) is subject to any legal action, 
proceeding or investigation, dispute, set-off, counterclaim, defense, abatement, suspension, 
deferment, deductible, reduction or termination by the Obligor, or (iii) is past, or within 180 
days of, the statutory limit for collection applicable to the Obligor. 

(f) Such Loan Party does not have any guaranty of, letter of credit support for, 
or collateral security for, such Account, other than any such guaranty, letter of credit or 
collateral security as has been assigned to the Lender. 

(g) The services constituting the basis of any Account (i) were medically 
necessary for the patient and (ii) at the time such services were rendered, were covered by 
the insurance policy or Contract obligating the applicable Obligor to make payment with 
respect to such Account (and the corresponding Loan Party has verified such 
determination), and (iii) the patient received such services in the Ordinary Course of such 
Loan Party’s business. 

(h) The fees and charges charged for the services constituting the basis for such 
Account were when rendered and are currently consistent with the usual, customary and 
reasonable fees charged by the Loan Parties for similar services. 

(i) The Obligor with respect to such Account is located in the United States, 
and is (i) a party which in the Ordinary Course of its business or activities agrees to pay for 
healthcare services received by individuals, including, commercial insurance companies and 
non-profit insurance companies issuing health, or other types of insurance, employers or 
unions, self-insured healthcare organizations, preferred provider organizations, and health 
insured, prepaid maintenance organizations, (ii) a state, an agency or instrumentality of a 
state or a political subdivision of a state, or (iii) the United States or an agency or 
instrumentality of the United States. 
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(j) With respect to each Account, the insurance policy or Contract obligating an 
Obligor to make payment (i) does not prohibit the transfer of such payment obligation from 
the patient to the corresponding Loan Party (except for limitations, if any, with respect to 
the assignment of Medicare and Medicaid Accounts), and (ii) to the knowledge of the Loan 
Parties, is and was in full force and effect and applicable to the patient at the time the 
services constituting the basis for such Account were performed. 

(k) The representations and warranties made by the Loan Parties in the Loan 
Documents and all financial or other material information delivered to the Lender with 
respect to the Loan Parties and such Account are true and correct in all material respects and 
do not contain any untrue statement of material fact or omit to state a material fact necessary 
to make the statement made not misleading. 

(l) If requested by the Lender, a copy of each related Contract to which a Loan 
Party is a party has been delivered to the Lender unless any such Loan Party shall have, prior 
to the related Advance Date, certified in a Borrowing Base Certificate that such delivery is 
prohibited by the terms of the Contract or by law, and the circumstances of such 
prohibition. 

(m) If such Account is for services and has not been billed, the services giving 
rise to such Account have been properly recorded in the corresponding Loan Party’s 
accounting system. 

(n) Such Account was (or if unbilled, will be) in any event billed no later than 30 
days after the date the services or goods giving rise to such Account were rendered except in 
the case of an Account payable by Medicare, Medicaid, HMO’s or PPO’s which prohibit 
weekly billing in which case the billing date shall be as required by the related Contract, or if 
none exists or is specified, no later than is the norm in respect of such providers or Obligors, 
as determined by the Lender based on an analysis of payment records. 

(o) Neither such Account nor the related Contract contravenes any material 
laws, rules or regulations applicable thereto (including, without limitation, laws, rules and 
regulations relating to usury, consumer protection, truth-in-lending, fair credit billing, fair 
credit reporting, equal credit opportunity, fair debt collection practices and privacy) and to 
the best of the Loan Parties’ knowledge, no party to such related Contract is in violation of 
any such law, rule or regulation. 

(p) As of the applicable Advance Date, to the best of the Loan Parties’ 
knowledge, no Obligor on such Account is bankrupt, insolvent, or is unable to make 
payment of its obligations when due, and no other fact exists which would cause any Loan 
Party reasonably to expect that the amount billed to the related Obligor for such Account 
will not be paid in full when due. 

(q) The Loan Party generating such Account either owned or leased the 
respective Facility(ies) utilized to provide the services giving rise to such Account. 

2.9 Orders.  The Loan Parties are in full compliance with (a) the Interim Order at all 
times during the Interim Availability Period, and (b) with the Final Order on and after the date it is 
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entered by the Bankruptcy Court.  On the date of the making of any Loan, the Interim Order (or the 
Final Order, as applicable) shall have been entered and shall not have been amended, stayed, 
vacated, reversed, or rescinded except as approved in writing by the Lender, in its sole discretion.  
Upon the maturity (whether by the acceleration or otherwise) of any of the Obligations, the Lender 
shall, subject to the Orders, be entitled to immediate payment of such Obligations, and to enforce all 
rights and remedies provided for hereunder, without further order of or application or motion to the 
Bankruptcy Court. 

2.10 Advances Benefit all Loan Parties.  The business operations of each Loan Party are 
separate but complement one another, and such companies have a common business purpose by 
virtue of their affiliation, although their respective properties, liabilities and transactions are all 
separate and distinct.  To permit their uninterrupted and continuous operation, such companies now 
require and will from time to time hereafter require funds for general business purposes.  The 
proceeds of the Loans will directly or indirectly benefit each Loan Party hereunder severally and 
jointly, regardless of which Loan Party requests or receives part or all of the proceeds of such Loan. 

Section 3 - The Loans 

3.1 The Revolving Loans. 

(a) General Terms and Conditions.  The Revolving Loans shall be advanced 
subject to and in conformity with the following terms and conditions: 

Revolving Loan Maximum The Maximum Revolving Loan Amount 

Minimum Draw $10,000, and each draw shall be in minimum 
increments of $10,000. 

Frequency of Draws No more frequently than monthly. 

Payments By the first (1st) Business Day of each month, 
the Loan Parties shall pay accrued interest on the 
Revolving Loan Balance in accordance with this 
Agreement.  On the Termination Date, the 
principal balance of the Revolving Loans then 
outstanding, together all accrued and unpaid 
interest thereon, shall be due and payable in full. 

Due Date The Termination Date. 

Interest Rate The Interest Rate. 

Purpose Revolving Loans shall be used solely for 
payment of amounts permitted by the Approved 
Budget and in accordance with the terms and 
conditions contained in the Orders and the Loan 
Documents. 
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(b) Advances of Revolving Loans.  Subject to and in accordance with the terms 
and conditions of this Agreement, the Lender shall be obligated from time to time to make 
revolving loans and advances (“Revolving Loans”). 

(c) Interest on Revolving Loans.  Interest on Revolving Loans shall be 
computed on the basis of a 360-day year and the actual number of days elapsed in the period 
during which it accrues.  In computing interest on any Revolving Loan, the date of the 
making of the Revolving Loan shall be included and the date payment is received shall be 
excluded; provided that if a Revolving Loan is repaid on the same day on which it is made, one 
day’s interest shall be paid on that Revolving Loan. 

(d) Interest. 

(i) Each Revolving Loan shall bear interest on the outstanding principal 
amount thereof from the date made until such Revolving Loan is paid in full, at a per 
annum rate equal to the Interest Rate. 

(ii) If any Event of Default shall occur and be continuing, the rate of 
interest applicable to each Revolving Loan then outstanding shall be the Default 
Rate.  The Default Rate shall then apply until the date such Event of Default is 
waived, and interest accruing at the Default Rate shall be payable upon demand. 

(e) Commitment Fee.  The Borrowers shall pay to the Lender a commitment fee 
(the “Commitment Fee”) for the period commencing on the Closing Date and ending on the 
Termination Date or the earlier date of termination of the Revolving Loan Commitment 
calculated (on the basis of the actual number of days elapsed over a year of 360 days) at a 
rate equal to 0.50% on the average daily Unused Revolving Loan Commitment during the 
preceding month.  The Commitment Fee, to the extent then accrued, shall be payable (x) 
monthly, in arrears, on the last calendar day of each month and (y) on the Termination Date. 

(f) Prepayment of the Revolving Loans; Termination of Revolving Loan 
Commitment.  The Loan Parties may pre-pay outstanding principal and accrued interest on 
the Revolving Loans in whole or in part without penalty or premium by providing the 
Lender with written notice stating the date of prepayment.  Additionally, the Loan Parties 
may pre-pay the outstanding principal and accrued interest on the Revolving Loans in whole 
and terminate the Revolving Loan Commitment in its entirety by providing the Lender with 
written notice stating (i) the date of prepayment and (ii) that such date shall constitute the 
Termination Date.  Upon receipt of such notice, the obligation of the Lender to make 
Advances of Revolving Loans under this Agreement shall terminate. 

3.2  Advance Procedures; Limit on Advances of Revolving Loans. 

(a) Notice of Requested Borrowing.  One or more of the Borrowers shall give 
the Lender notice of a request for an Advance of Revolving Loans (each a “Notice of 
Revolving Loan Borrowing”) not later than 12:00 noon, prevailing Eastern time, at least two 
(2) Business Days before the date upon which such Advance is requested to be made.  
Subject to the terms and conditions of this Agreement, the proceeds of each such requested 
Advance of Revolving Loans shall be made available to the applicable Borrower(s) by wire 

Case 18-30777-hdh11 Doc 18-3 Filed 03/06/18    Entered 03/06/18 23:52:33    Page 27 of 70



22 
11356099.12 

transfer of funds to each such Borrower’s account specified in the Notice of Revolving Loan 
Borrowing within two (2) Business Days after the Lender’s receipt of a Notice of Revolving 
Loan Borrowing complying with this Agreement.  The Notice of Revolving Loan Borrowing 
shall be on the Lender’s current form and shall include the amount of the Advance 
requested.  In connection with each Notice of Revolving Loan Borrowing, the Borrowers 
shall deliver to the Lender an updated Borrowing Certificate, which shall include an updated 
Borrowing Base Certificate. 

(b) Limit on Advances.  Each Advance of Revolving Loans shall be limited to 
the amount of the Revolving Loan Availability as of the Advance Date.   

(c) Borrowing Base. 

(i) Notwithstanding anything to the contrary contained in this 
Agreement or in any other Loan Document, the Revolving Loan Balance shall at no 
time exceed the lesser of (A) the Maximum Revolving Loan Amount, and (B) the 
Borrowing Base minus the sum of (1) the aggregate outstanding amount of the 
Sterling Obligations, (2) the Term Loan Outstandings, and (3) the aggregate amount 
of the Reserves.  Each of the Loan Parties agrees that if at any time any such excess 
shall arise, it shall, without presentment, demand, protest or notice of any kind from 
the Lender, all of which it hereby expressly waives, immediately repay Revolving 
Loans in the amount necessary to eliminate such excess. 

(ii) The Borrowing Base will be redetermined by the Lender upon receipt 
of the updated Borrowing Base Certificates described in Section 3.2(a) of this 
Agreement.  In addition, the Lender may redetermine the Borrowing Base at other 
times in its Permitted Discretion as necessary to reduce the Borrowing Base as a 
result of its determination that Accounts included therein are no longer Eligible 
Accounts or that the Estimated Net Value of the Accounts has declined.  The 
Lender may in the exercise of its Permitted Discretion in determining the Borrowing 
Base, at any time and from time to time, (i) decrease or increase the Advance Rate, 
provided that in the event the Advance Rate is decreased, such decrease shall become 
effective immediately for the purpose of calculating Revolving Loan Availability, and 
(ii) establish Reserves, or increase or decrease the amount of Reserves, with respect 
to Eligible Accounts. 

(iii) The Loan Parties shall keep accurate and complete records of their 
Accounts and, as frequently as the Lender shall require or as specified in this 
Agreement, but not less frequently than once per month on the tenth Business Day 
following the last day of each fiscal month, the Loan Parties shall deliver to the 
Lender a Borrowing Base Certificate covering all of their Accounts, together with (if 
requested by the Lender) formal written assignments of such Accounts and copies of 
the invoices related thereto.  The Loan Parties shall also make available to the Lender 
for its inspection, upon demand, copies of all documents, including, without 
limitation, repayment histories, present status reports and shipment reports, relating 
to the Accounts included in any Borrowing Base Certificate and such other matters 
and information relating to the status of then existing Accounts as the Lender shall 
reasonably request. 
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(d) Reborrowings.  Subject to the terms and conditions of this Agreement, 
Revolving Loans may be repaid and re-borrowed from time to time without penalty or 
premium. 

(e) Termination of Obligation to Make Revolving Loans.  In any event, the 
Revolving Loan Commitment and the obligation of the Lender to make Revolving Loans 
shall cease on the first to occur of (i) an Event of Default, and (ii) the Termination Date. 

3.3 Term Loan.  

(a) General Terms and Conditions.  The Term Loan shall be advanced on the 
Closing Date subject to and in conformity with the following terms and conditions: 

Loan Amount Up to the Term Loan Commitment amount. 

Payments By the first (1st) Business Day of each month, 
the Loan Parties shall pay accrued interest on the 
outstanding principal balance of the Term Loan 
in accordance with this Agreement.  On the 
Termination Date, the Term Loan Outstandings, 
together with all accrued and unpaid interest 
thereon, shall be due and payable in full. 

Due Date The Termination Date. 

Interest Rate The Interest Rate. 

Purpose The Term Loan shall be used solely for the 
repayment in full of the Sterling Obligations in 
accordance with the terms and conditions 
contained in the Orders and the Loan 
Documents. 

(b) Advance of the Term Loan.  Subject to and in accordance with the terms and 
conditions of this Agreement, the Lender shall make the term loan (the “Term Loan”) to 
Borrower(s) on the Closing Date in the amount of the Term Loan Commitment by wire 
transfer of funds to repay the Sterling Obligations in accordance with a funds flow approved 
by the Loan Parties and Lender.   One or more of the Borrowers shall give the Lender notice 
of a request for the Advance of the Term Loan (the “Notice of Term Loan Borrowing”) not 
later than 12:00 noon, prevailing Eastern time, at least two (2) Business Days before the date 
upon which such Advance is requested to be made.  The Notice of Term Loan Borrowing 
shall be on the Lender’s current form.  In connection with the Notice of Term Loan 
Borrowing, the Borrowers shall deliver to the Lender an updated Borrowing Certificate, 
which shall include an updated Borrowing Base Certificate. 

(c) Interest on the Term Loan.  Interest on the Term Loan shall be computed 
on the basis of a 360-day year and the actual number of days elapsed in the period during 
which it accrues.  In computing interest on the Term Loan, the date of the making of the 
Term Loan shall be included and the date payment is received shall be excluded. 
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(d) Interest. 

(i) The Term Loan shall bear interest on the outstanding principal 
amount thereof from the date made until the Term Loan is paid in full, at a per 
annum rate equal to the Interest Rate. 

(ii) If any Event of Default shall occur and be continuing, the rate of 
interest applicable to the Term Loan then outstanding shall be the Default Rate.  The 
Default Rate shall then apply until the date such Event of Default is waived, and 
interest accruing at the Default Rate shall be payable upon demand. 

(e) Voluntary Prepayment of the Term Loan.  The Loan Parties may pre-pay all 
outstanding principal and accrued interest on the Term Loan in full without penalty or 
premium by providing the Lender with written notice stating the date of prepayment.  
Amounts repaid with respect to the Term Loan may not be reborrowed.  

3.4 Mandatory Prepayments.  The Loans shall be subject to repayment in the amounts 
and under the circumstances set forth below:  

(a) If at any time Revolving Loan Availability is less than zero, the Loan Parties 
shall immediately prepay the Revolving Loans in an amount necessary to eliminate such 
deficiency. 

(b) No later than the first Business Day following the date of receipt by any 
Loan Party of proceeds not customarily received in the Ordinary Course, including, without 
limitation: (i) proceeds under any business interruption or casualty insurance policy in 
respect of a covered loss thereunder; (ii) proceeds received as a result of the taking of any 
assets of any Loan Party pursuant to the power of eminent domain, condemnation or 
otherwise, or pursuant to a sale of any such assets to a purchaser with such power under 
threat of such a taking (in each case net of any actual and reasonable documented costs 
incurred by the Loan Parties in connection with the adjustment or settlement of any such 
claims); or (iii) deposit refunds, pension plan reversions, indemnity payments, or any 
purchase price adjustments related to a sale or disposition of any assets, such Loan Party 
shall prepay the Obligations in an amount equal to 100% of such proceeds in accordance 
with Section 8 of this Agreement. 

(c) Except as provided otherwise in a plan of reorganization confirmed in the 
Chapter 11 Cases, upon the sale or disposition of the assets of any Loan Party (other than 
any sale or disposition in the Ordinary Course of such Loan Party), such Loan Party shall 
prepay the Obligations in an amount equal to 100% of the proceeds of such sale or 
disposition (net of any actual and reasonable documented costs incurred by the Loan Parties 
in connection with such sale or disposition) in accordance with Section 8 of this Agreement. 

Section 4 - Conditions Precedent to Advances 

4.1 Conditions Precedent to the Closing Date and the Advance of the Term Loan. 
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The occurrence of the Closing Date and obligation of the Lender to make the Advance of 
Term Loan are subject to the satisfaction or waiver by the Lender in writing of each of the 
following: 

(a) Delivery of Documents.  The Loan Parties shall have delivered to the 
Lender, in form and substance acceptable to the Lender, executed copies of this Agreement 
and each of the other Loan Documents required to be executed and delivered by the Loan 
Parties. 

(b) Fees and Expenses.  The Loan Parties shall have paid to the Lender all 
accrued and unpaid Lender Expenses and other costs, charges, fees, expenses, and other 
compensation payable or reimbursable to the Lender pursuant to this Agreement and the 
Loan Documents (including the Fee Letter), which payments due on the Closing Date may 
be made with the proceeds of the Loans. 

(c) Entry of the Interim Order.  The Interim Order shall have been entered in 
the Chapter 11 Cases and (i) shall be in full force and effect, and (ii) shall not be the subject 
of a pending appeal and shall not have been stayed, reversed, modified or amended in any 
respect without the written consent of the Lender. The Interim Order shall approve the 
Borrowers’ use of the proceeds of the Term Loan to repay the Sterling Obligations in full in 
accordance with the Payoff Letter. 

(d) First Day Orders.  All of the “first day orders” shall have been entered by the 
Bankruptcy Court and the terms thereof shall be consistent with this Agreement and the 
other Loan Documents and reasonably satisfactory in form and substance to the Lender. 

(e) Motions, Pleadings, and Other Documents.  The Loan Parties shall have 
provided the Lender with copies of all motions, pleadings, and other documents to be filed 
by the Loan Parties with and submitted to the Bankruptcy Court in connection with the 
Loan, which motions, pleadings, and other documents shall be in form and substance 
reasonably satisfactory to the Lender.  The Loan Parties shall not have filed any motion, 
pleading, or other document which has an effect on the rights granted to the Lender under 
this Agreement or under the Orders without first providing the Lender with sufficient and 
reasonable notice of such motion, pleading, or document. 

(f) Payoff Letter. The Loan Parties shall have satisfied all terms and conditions 
contained in the Payoff Letter. 

(g) Lien Searches.  The Lender shall have received lien searches conducted in the 
jurisdictions in which the Loan Parties are organized or conduct business, satisfactory to the 
Lender (dated as of a date reasonably satisfactory to the Lender), reflecting the absence of 
Liens on the assets of the Loan Parties other than the Permitted Liens and the Liens 
securing the Sterling Obligations that are to be terminated pursuant to the Orders. 

(h) Evidence of Insurance.  The Lender shall have received evidence of 
insurance policies for the Loan Parties satisfactory in form and substance to the Lender. 

(i) No Pending or Threatened Claims.  There shall not be pending or, to the 
best of the Loan Parties’ knowledge, threatened: (a) any action, suit, proceeding, 
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governmental investigation or arbitration against or affecting a Loan Party, or any property 
of a Loan Party, that could reasonably be expected to have a Material Adverse Effect upon a 
Loan Party; and (b) there shall have occurred no development in any action, suit, proceeding, 
governmental investigation or arbitration previously disclosed to the Lender pursuant to this 
Agreement, that could reasonably be expected to have a Material Adverse Effect upon a 
Loan Party.  No injunction or other restraining order shall have been issued and no hearing 
to cause an injunction or other restraining order shall be pending or noticed with respect to 
any action, suit or proceeding seeking to enjoin or otherwise prevent the consummation of, 
or to recover any damages or obtain relief as a result of, this Agreement or the making of the 
Loans hereunder. 

(j) Approved Budget.  The Lender shall have received and approved the 
Approved Budget in its sole discretion. 

(k) Restructuring Support Agreement.  The Restructuring Support Agreement 
(in form and substance acceptable to the Lender) shall have been fully executed and be in 
full force and effect. 

(l) Notice of Term Loan Borrowing.  In connection with the Advance of the 
Term Loan, the Lender shall have received a Notice of Term Loan Borrowing, which 
request shall include the amount of the Advance requested, an updated Borrowing Base 
Certificate and a fully-executed copy of the Payoff Letter.  The furnishing by the Loan 
Parties of this request shall be deemed to constitute a representation and warranty of the 
Loan Parties to the effect that all the conditions set forth in Section 4.1 of this Agreement 
for the requested Advance of the Term Loan will be satisfied (or waived by the Lender in 
writing) on the applicable Advance Date. 

(m) Revolving Loan Availability.  On a pro forma basis, taking into account the 
Advance of the Term Loan, Revolving Loan Availability must be greater than Zero Dollars 
($0.00). 

(n) Funds Flow.  The Loan Parties shall have delivered a funds flow statement to 
Lender setting forth payment amounts and wire instructions sufficient to effect the 
repayment of the Sterling Obligations in full, and which funds flow statement shall be 
consistent with the Payoff Letter and otherwise in form and substance satisfactory to Lender 
in its Permitted Discretion. 

(o) Additional Documents.  The Lender shall have receive such other papers, 
reports, certificates, and documents regarding the Loan Parties or the Collateral as the 
Lender or its counsel may reasonably require. 

(p) Field Audit.  Completion of a field audit satisfactory to the Lender in its sole 
discretion. 

4.2 Conditions to All Advances of Revolving Loans.  In addition to the prior satisfaction 
or waiver in writing of all conditions precedent described in Section 4.1 of this Agreement, each 
Advance of a Revolving Loan requested under this Agreement shall also be subject to prior 
satisfaction or waiver in writing of the following conditions: 
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(a) Representations and Warranties.  The representations and warranties 
contained herein and in the other Loan Documents shall be true, correct and accurate in all 
material respects on and as of the Advance Date of such requested Advance, except for 
those relating to specific dates or time periods. 

(b) No Event of Default or Unmatured Event of Default.  No Event of Default 
or Unmatured Event of Default shall exist and be continuing. 

(c) Compliance with Budget.  Before and after giving effect to the requested 
Advance, (a) the Loan Parties shall be in compliance with the Approved Budget, subject to 
any Permitted Variances, (b) the proposed use of the proceeds of the Advance is consistent 
with the Approved Budget, subject to any Permitted Variances, and (c) during the Interim 
Availability Period, the Revolving Loan Balance shall not exceed the Interim Availability 
Amount. 

(d) Borrowing Notice.  In connection with any Advance of Revolving Loans, the 
Lender shall have received a Notice of Revolving Loan Borrowing at the time and in the 
form required by Section 3.2(a) of this Agreement.  The furnishing by the Loan Parties of a 
Notice of Revolving Loan Borrowing shall be deemed to constitute a representation and 
warranty of the Loan Parties to the effect that all the conditions set forth in Sections 4.2(a), 
(b) and (c) of this Agreement for the requested Advance of Revolving Loans are satisfied 
(or have been waived in writing by the Lender) as of the date of delivery and will be satisfied 
or waived by the Lender in writing on the applicable Advance Date. 

(e) Orders.   

(i) The Lender shall have received a certified copy of the Interim Order 
no later than two (2) Business Days after entry of the Interim Order by the 
Bankruptcy Code.   

(ii) At all time during the Interim Availability Period, the Interim Order 
(i) shall be in full force and effect, (ii) shall not be the subject of a pending appeal 
and shall not have been stayed, reversed, modified or amended in any respect 
without the written consent of the Lender. 

(iii) The Lender shall have received a certified copy of the Final Order no 
later than two (2) Business Days after entry of the Final Order by the Bankruptcy 
Court.   

(iv) At all times following entry of the Final Order by the Bankruptcy 
Court, the Final Order (i) shall be in full force and effect, and (ii) shall not be the 
subject of a pending appeal and shall not have been stayed, reversed, modified or 
amended in any respect without the written consent of the Lender. 

(f) Fees and Expenses.  The Loan Parties shall have paid to the Lender all 
accrued and unpaid Lender Expenses and other costs, charges, fees, expenses, and other 
compensation payable or reimbursable to the Lender pursuant to this Agreement and the 
Loan Documents (including the Fee Letter), which payments due on the Closing Date may 
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be made with the proceeds of the Loans.  All such amounts shall be fully earned and payable 
upon the execution of this Agreement. 

Section 5 - Security and Collateral 

5.1 Required Documents.  Subject to entry of the Orders, without limiting the terms and 
conditions of any of the Loan Documents, to secure payment of all obligations and indebtedness of 
the Loan Parties to the Lender under this Agreement and the other Loan Documents, the applicable 
Loan Parties shall execute and deliver to the Lender (or, in the case of documents to be executed 
and delivered by others, shall cause such documents to be executed and delivered to the Lender): 

(a) the Revolving Loan Note; 

(b) the Term Loan Note;  

(c) the other Loan Documents; and 

(d) all financing statements, assignments, documents of title, and other 
documents, agreements, and instruments as the Lender reasonably may request in 
connection with the creation, perfection and priority of any security described above. 

5.2 [Reserved].   

5.3 Grant of Security Interest.  Each Loan Party hereby assigns and transfers to the 
Lender, and hereby grants to the Lender, a continuing security interest in the Collateral to secure the 
payment and performance of all Obligations. 

5.4 Perfection.  Subject to entry of the Orders, each Loan Party hereby irrevocably 
authorizes the Lender, at any time and from time to time, pursuant to the provisions of this 
Agreement, to take any and all actions the Lender may reasonably determine to be necessary to 
assure that the security interests granted hereby are and remain perfected, including without 
limitation, filing financing statements, continuation statements and amendments thereto that 
describe the Collateral as all assets of the Loan Parties or words of similar effect and which contain 
any other information required by Part 5 of Article 9 of the UCC.  Each Loan Party agrees to 
furnish any such information to the Lender promptly upon request.  Any such financing statements, 
continuation statements or amendments may be signed by the Lender on behalf of one or more of 
the Loan Parties, and may be filed at any time in any jurisdiction deemed appropriate by the Lender.  
Each Loan Party further agrees to execute and deliver to the Lender, concurrently with such Loan 
Party’s execution of this Agreement, and at any time or times hereafter at the request of the Lender, 
all financing statements and continuation financing statements (where not covered by the first 
sentence of this paragraph), and to use commercially reasonable efforts to execute and deliver to the 
Lender, concurrently with such Loan Party’s execution of this Agreement, and at any time or times 
hereafter at the request of the Lender, assignments, affidavits, reports, notices, letters of authority, 
vehicle title notations and all other documents that the Lender may reasonably request, in a form 
reasonably satisfactory to the Lender, to perfect and maintain perfected the Lender’s security 
interests in the Collateral.  Each Loan Party also agrees to make appropriate entries on its books and 
records disclosing the Lender’s security interests in the Collateral. Each Loan Party shall at any time 
and from time to time use commercially reasonable efforts to take such steps as the Lender may 
reasonably request for the Lender (i) to obtain an acknowledgment, in form and substance 
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reasonably satisfactory to the Lender, of any bailee having possession of any of the Collateral in an 
amount in excess of $100,000 that the bailee holds such Collateral for the benefit of the Lender, (ii) 
to obtain “control” of any investment property, deposit accounts, letter-of-credit rights or electronic 
chattel paper, in each case in an amount in excess of $100,000, with any agreements establishing 
control to be in form and substance reasonably satisfactory to the Lender, and (iii) otherwise to 
insure the continued perfection and priority of the Lender’s security interest in any of the Collateral, 
and of the preservation of its rights therein.  The foregoing shall be in addition to, and not in 
substitution for, any rights granted to the Lender, and obligations imposed on the Loan Parties, 
pursuant to the Orders. 

5.5 Superpriority Nature of Obligations and Status of Lender Liens.  The superpriority 
nature and priority of the Lender’s claims against the Loan Parties with respect to the Obligations 
and the priority and extent of the Lender Liens on the Collateral shall be as set forth in the Orders, 
and all relevant provisions in the Orders related to same shall be deemed incorporated into this 
Agreement by reference as if fully set forth herein. 

Section 6 - Affirmative Covenants 

Beginning on the date of this Agreement and continuing until the Lender has no further 
obligation to make Advances to the Borrowers pursuant to this Agreement and the Loan and all 
Obligations have been repaid in full, the Loan Parties shall: 

6.1 Payment of Taxes and Claims.  Each Loan Party shall pay, before they become 
delinquent, all taxes, assessments and governmental charges or levies imposed upon it or upon such 
Loan Party’s real and personal property, except for those being contested in good faith with due 
diligence by appropriate proceedings and of which appropriate reserves have been maintained under 
GAAP. For the avoidance of doubt, nothing herein requires payment of any obligation subject to 
the automatic stay of the Bankruptcy Code unless the nonpayment of such obligations would result 
in the imposition of a Lien on the Collateral. 

6.2 Maintenance of Insurance, Financial Records and Corporate Existence. 

(a) Except to the extent the Bankruptcy Court expressly orders otherwise, the 
Loan Parties shall maintain such insurance as is required by the terms of the Master Leases. 

(b) The Loan Parties shall keep current and accurate books of records and 
accounts in which full and correct entries will be made of all of its business transactions, and 
will reflect in its financial statements adequate accruals and appropriations to reserves, all in 
accordance with GAAP.  No Loan Party shall change its respective fiscal year end date 
without prior written notice to the Lender. 

(c) Each Loan Party shall do (or cause to be done) all things necessary to 
preserve and keep in full force and effect its existence and good standing. 

(d) Each Loan Party shall be in compliance with any and all material laws, 
ordinances, governmental rules and regulations, and court or administrative orders or 
decrees to which it is subject, whether federal, state or local, (including without limitation 
environmental or environmental-related laws, statutes, ordinances, rules, regulations and 
notices), and shall obtain and maintain any and all applicable licenses, permits, franchises, 
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certificates of need or other governmental authorizations necessary to the ownership of its 
property or to the conduct of its businesses, which violation or failure to obtain could 
reasonably be expected to have a Material Adverse Effect on the business, property, financial 
conditions or prospects of such Loan Party. 

6.3 Business Conducted.  Subject to the Orders and the terms and conditions contained 
in the Restructuring Support Agreement, each Loan Party shall continue in the business presently 
operated by it.  No Loan Party shall engage, directly or indirectly, in any material respect in any line 
of business substantially different from the businesses conducted by it immediately prior to the date 
of this Agreement. 

6.4 Litigation.  The Loan Parties shall give prompt notice to the Lender of any litigation 
which individually or in the aggregate with all other litigation could reasonably be expected to have a 
Material Adverse Effect. 

6.5 Taxes.  The Loan Parties shall pay all taxes, if any, in connection with the Loans 
and/or the recording of any financing statements or other Loan Documents.  The Obligations of 
the Loan Parties under this Section 6.5 shall survive the payment of the Obligations and the 
termination of this Agreement. 

6.6 Financial and Business Information.  The Loan Parties shall deliver to the Lender the 
following: 

(a) financial information and officer certificates required to be delivered 
pursuant to the Master Leases or the Working Capital Agreement; 

(b) promptly following receipt, all material documents and information related to 
the consummation of the Transactions, including the status of the Plan Sponsor’s efforts to 
obtain committed financing for the Restructuring Transaction; 

(c) such other data, reports, statements, survey results, and information 
(financial or otherwise), as the Lender may reasonably request; 

(d) promptly upon becoming aware of the existence of any condition or event 
which constitutes an Event of Default or Unmatured Event of Default under this 
Agreement, a written notice specifying the nature and period of existence thereof and what 
action Loan Parties are taking (and propose to take) with respect thereto; 

(e) promptly upon receipt by any Loan Party, written notice of default given to 
such Loan Party by any creditor for borrowed money in excess of $100,000.00, other than in 
connection with or as a result of the filing of the Chapter 11 Cases. 

6.7 Inspections.  The Loan Parties (and/or their legal and financial advisors in the case 
of clauses (i) through (iii) below) will, whether or not the Obligations (excluding contingent 
indemnification obligations for which no claim has been asserted) have been indefeasibly paid in full 
in cash, (i) reasonably cooperate with, consult with, and provide to the Lender all such information 
and documents that any or all of the Loan Parties are obligated (including upon reasonable request 
by the Lender) to provide under the Loan Documents or the provisions of the Orders; (ii) upon 
reasonable advance notice during normal business hours, permit the Lender to visit and inspect any 

Case 18-30777-hdh11 Doc 18-3 Filed 03/06/18    Entered 03/06/18 23:52:33    Page 36 of 70



31 
11356099.12 

of the Loan Parties’ business premises and other properties, to examine and make abstracts or 
copies from any of their respective books, records, reports, and other papers, and to discuss their 
respective affairs, finances, properties, business operations, and accounts with their respective 
officers, employees, independent public accountants, and other professional advisors; (iii) permit the 
Lender to consult with the Loan Parties’ management and advisors on matters concerning the Loan 
Parties’ businesses, financial condition, operations, and assets; and (iv) upon reasonable advance 
notice, permit the Lender to conduct, at the Lender’s discretion and at the Loan Parties’ cost and 
expense, field audits, collateral examinations, liquidation valuations, environmental surveys, and 
appraisals at reasonable times in respect of any or all of the Collateral in accordance with the Loan 
Documents. 

6.8 Maintenance of Properties.  The Loan Parties shall cause all property used or useful 
in the conduct of their business to be maintained and kept in good condition, repair and working 
order and supplied with all necessary equipment and shall cause to be made all necessary repairs, 
renewals, replacements, betterments and improvements thereof. 

6.9 Material Adverse Developments.  Each Loan Party agrees that promptly upon it or 
any of its officers becoming aware of any development or other information which could reasonably 
be expected to have a Material Adverse Effect, it shall give to the Lender written notice specifying 
the nature of such development or information and such anticipated effect. 

6.10 Places of Business.  Each Loan Party shall give thirty (30) days prior written notice to 
the Lender of any changes (a) to its jurisdiction of organization and (b) the location of any of its 
chief executive office or any other places of business, or the establishment of any new, or the 
discontinuance of any existing place of business (other than in connection with any of the 
Restructuring Transactions). 

6.11 Notice of Action or Change in Reimbursement Rates.  Each Loan Party will 
promptly notify the Lender in the event of any legal action, dispute, setoff, counterclaim, defense or 
reduction that is or, to its knowledge, is likely to be asserted by an Obligor with respect to any 
Account.  In addition, the Loan Parties shall notify the Lender within thirty (30) business days in the 
event of any change in a material Obligor’s reimbursement rates for any Loan Party’s services, 
including without limitation a change in federal or state laws or rules affecting the payment for 
medical services. 

6.12 Permitted Variances.  The Loan Parties shall incur and make expenditures only in 
strict compliance with the Approved Budget, subject to the following permissible variances (the 
“Permitted Variances”) (a) Actual Cash Receipts during any Cumulative Period shall not be less than 
90% of the Budgeted Cash Receipts for such period, and (b) Actual Disbursement Amount during 
any Cumulative Period (both on a line-item basis and a total-disbursements basis) shall not exceed 
110% of the Budgeted Disbursement Amount for such period (both on a line-item basis and a total-
disbursements basis).  None of the fees, costs and expenses payable to the Lender or the Prepetition 
Secured Parties or the fees and expenses incurred by professionals or professional firms retained by 
the Loan Parties or the Committee shall be used for purposes of calculating the Permitted Variances, 
provided, however, that (A) the aggregate amount of fees and expenses incurred by professionals or 
professional firms retained by the Loan Parties or the Committee from the Petition Date through 
the end of any given week (determined based upon billing invoices submitted by such professionals 
to the Loan Parties) shall not exceed the aggregate amount of such fees and expenses set forth in the 
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Approved Budget for the same period regardless of which week such fees and expenses are actually 
allowed and paid, (B) the Compliance Certificate shall certify compliance with the foregoing 
limitation, and (C) no fees or expenses incurred by professionals or professional firms retained by 
the Loan Parties or the Committee may be paid from the proceeds of the Loans, the Collateral, the 
Cash Collateral, or the Carve-Out that do not comply with such limitation. 

6.13 Updates to Approved Budget.  No later than 5:00 p.m. prevailing Eastern time on 
the second Business Day of each week (commencing the week after the Petition Date), the Loan 
Parties shall deliver by email (or other electronic means) to the Lender an update of the latest 
Approved Budget covering the 13-week period commencing with the week in which the Loan 
Parties deliver such update, which update shall be consistent with the form, substance and level of 
detail set forth in the latest Approved Budget and shall be subject to approval by the Lender in its 
sole discretion and accompanied by such supporting documentation as reasonably requested by the 
Lender.  Upon (and only upon) the Lender’s approval of such update, such update shall thereafter 
constitute the Approved Budget (and replace the latest Approved Budget) for the purposes of this 
Agreement. Upon the Lender’s approval of such update, such update shall thereafter constitute the 
Approved Budget (and replace any prior Approved Budgets) for the purposes of this Agreement.  
The Loan Parties and their advisors shall be available to discuss with the Lender and the Lender’s 
agents or advisors upon the Lender’s request (but in any event no less frequently than bi-weekly) (a) 
each Approved Budget (including all updates and supplements thereto), (b) the financial operations 
and performance of the Loan Parties, and (c) such other matters as the Lender (or its agents or 
advisors) may reasonably request. 

6.14 Milestones.  The Loan Parties shall timely and completely comply with each of the 
Milestones. 

6.15 Reports.  On the second Business Day of each week, the Loan Parties shall deliver to 
the Lender a Variance Report and a Compliance Certificate, each in form and substance satisfactory 
to the Lender in its sole discretion. 

Section 7 - Negative Covenants 

Beginning on the date of this Agreement and continuing until the Lender has no further 
obligation to make advances of the Loans to the Borrowers pursuant to this Agreement and the 
Loans and other Obligations of the Loan Parties to the Lender have been repaid in full, the Loan 
Parties shall not, without the prior written consent of the Lender: 

7.1 Merger, Consolidation, Dissolution or Liquidation. 

(a) No Loan Party shall sell, lease, license, transfer or otherwise dispose of its 
property other than in the Ordinary Course of such Loan Party’s business, without the 
Lender’s prior written notice thereof (other than in connection with any of the 
Transactions).  

(b) No Loan Party shall merge or consolidate with, or acquire, any other Person, 
or commence a dissolution or liquidation (other than in connection with any of the 
Transactions). 
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7.2 Liens and Encumbrances.  No Loan Party shall: (i) execute a negative pledge 
agreement with any Person covering any of the Collateral, or (ii) cause or permit or agree or consent 
to cause or permit in the future (upon the happening of a contingency or otherwise) the Collateral, 
whether now owned or hereafter acquired, to be subject to any Lien other than (a) the Lender Liens, 
and (b) the Permitted Liens.  Notwithstanding the foregoing, (x) the Permitted Liens shall at all 
times be junior and subordinate to the Lender Liens, and (y) the prohibition in this Section 7.2
specifically includes any efforts (other than a Challenge) by any Loan Party, the Committee, or any 
other party in interest in the Chapter 11 Cases to have any other Lien, claim, or interest “prime” or 
become pari passu with any Lien, claim, or interest of the Lender or, until the Prepetition Obligations 
are paid in full, the Prepetition Secured Parties other than as set forth in the Orders. 

7.3 Other Indebtedness.  No Loan Party shall hereafter borrow money or incur other 
indebtedness for borrowed money, other than (a) the Obligations, and (b) unsecured trade debt or 
trade payables incurred in the Ordinary Course of such Loan Party’s business. For the avoidance of 
doubt, the Loan Parties may allow the Existing Indebtedness to remain outstanding in accordance 
with the Orders.   

7.4 Transactions With Affiliates or Subsidiaries. 

(a) No Loan Party shall enter into any transaction with any Subsidiary or other 
Affiliate (other than another Loan Party) including, without limitation, the purchase, sale, 
lease or exchange of property, or the loaning, capitalization or giving of funds to any 
Subsidiary or other Affiliate, unless (i) the transaction is in the Ordinary Course of and 
pursuant to the reasonable requirements of such Loan Party’s business and upon terms 
substantially the same and no less favorable to such Loan Party as it would obtain in a 
comparable arm’s length transactions with any Person not a Subsidiary or an Affiliate, and 
(ii) such transaction is not prohibited under the Loan Documents. 

(b) Subject in any event to the limitations of Section 7.4(a) of this Agreement, 
except with the prior written consent of the Lender, which consent shall not be 
unreasonably withheld or delayed, no Loan Party shall create or acquire any Subsidiary unless 
such Subsidiary engages in a business substantially related to the business of such Loan Party 
as conducted immediately prior to the date of this Agreement, and if required by the Lender, 
such Subsidiary becomes a Loan Party hereunder. 

7.5 Other Guarantees.  Except for the endorsement in the Ordinary Course of 
negotiable instruments for deposit or collection and the transactions contemplated hereby and those 
contemplated by the Intercreditor Agreement, and except for loans to another Loan Party and 
except for guarantees constituting Existing Indebtedness, no Loan Party shall become or be liable, 
directly or indirectly, primary or secondary, matured or contingent, in any manner, whether as 
guarantor, surety, accommodation maker, or otherwise, for the existing or future indebtedness of 
any kind of any other Person. 

7.6 Loans to Other Persons.  Except as permitted by the Loan Documents, no Loan 
Party shall make or be permitted to have outstanding any loans, advances or extensions of credit to 
any Person other than another Loan Party without the prior written consent of the Lender. 
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7.7 Distributions.  Until such time as all of the Obligations have been paid in full and the 
obligation of the Lender to make further Advances is terminated, no Loan Party shall declare or pay 
or make any forms of Distributions to its Owners, their respective successors or assigns, except as 
provided in the then current Approved Budget and the Orders. 

7.8 Disposition.  No Loan Party shall sell, transfer, lease, exchange, or dispose of any or 
all of the Collateral, other than (i) in the Ordinary Course of such Loan Party’s business, or (ii) 
pursuant to the order of the Bankruptcy Court, including any order approving the Transactions. 

7.9 Identified Providers.  Without the prior written consent of the Lender, no Loan 
Party shall pay any amount to any Identified Provider for amounts that are in excess of the Cost 
Portion of providing such goods or services.  On a monthly basis, the Loan Parties shall provide to 
the Lender a Fees Segregation Certificate. 

7.10 Reclamation Claims.  Unless expressly required pursuant to an order of this Court 
entered over the objection of the Loan Parties, no Loan Party shall agree to return goods under 
Sections 546(c) or (h) of the Bankruptcy Code (or to otherwise return goods on account of any 
prepetition indebtedness) to any creditor or to allow any creditor to exercise a right of setoff or 
recoupment against any of its prepetition indebtedness based upon any such return of goods 
pursuant to Section 553 of the Bankruptcy Code or otherwise. 

7.11 Liens.  No Loan Party shall directly or indirectly create, incur, assume or permit to 
exist any Lien on or with respect to any of their respective property or assets, except: 

(a) the Lender Liens, and 

(b) the Permitted Liens.   

Section 8 - Application of Proceeds

Monies to be applied to the Obligations, whether arising from payments from the Loan 
Parties, disposition or realization on Collateral, setoff, or otherwise, shall be allocated as follows 

(a) First, to payment of Lender Expenses and all other fees, expenses, costs, 
indemnities, and other amounts (other than principal and interest) owing to the Lender, until 
paid in full; 

(b) Second, to payment of all interest and fees on the Loans then due and payable, 
until paid in full; 

(c) Third, to payment of principal of the Loans, until paid in full;  

(d) Fourth, to payment of all other Obligations then due and owing, until paid in 
full; and 

(e) Fifth, the balance, if any, after all of the Obligations (other than contingent 
indemnification obligations for which no claim has been made) have been indefeasibly paid 
in full, to the Borrowers or as otherwise required by law. 
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Section 9 - Events of Default and Remedies 

9.1 Events of Default.  The following events shall constitute an “Event of Default” 
under this Agreement, the occurrence of which shall entitle the Lender to pursue any and all rights 
and remedies, legal and equitable, available to it under any Loan Document or otherwise.  The 
occurrence of an Event of Default under this Agreement shall constitute a default under each and 
every other Loan Document.  The Lender’s rights and remedies are cumulative and may be 
exercised concurrently or successively from time to time.  Any action by the Lender against any 
property or party shall not serve to release or discharge any other security, property or party in 
connection with this transaction.  An Event of Default shall be deemed to continue until duly 
waived in writing by the Lender.  The Events of Default are as follows: 

(a) Failure to pay (i) the principal on the Loan Parties’ indebtedness to the 
Lender (whether arising pursuant to the Loan Documents or the Orders) on the day the 
same shall first come due and payable, whether by acceleration or otherwise or (ii) the 
interest on the Loan Parties’ indebtedness to the Lender (whether arising pursuant to the 
Loan Documents or the Orders) within three (3) Business Days after the same shall first 
come due and payable, whether by acceleration or otherwise; 

(b) Failure to pay when due any Lender Expenses or other amounts (other than 
payments described in Section 9.1(a) of this Agreement) due under this Agreement within 
fifteen (15) days after the same shall first come due and payable; 

(c) A Loan Party fails to observe or perform (i) any term, covenant or condition 
under Sections 6.2 through 6.4, 6.6 through 6.10, or 6.12 through 6.15, or Section 7 of this 
Agreement or (ii) any other term, covenant or condition of this Agreement or any other 
Loan Document (other than those which constitute a default under another provision of this 
Section 9.1) within a period of fifteen (15) days after the earlier of (x) a Loan Party’s 
knowledge of such failure, or (y) Notice thereof from Lender; 

(d) The occurrence and continuance of an Event of Default (whether described 
as an “Event of Default”, “Default”, “Guaranty Default”, “Security Agreement Default” or 
similar term) under any other Loan Document after any applicable cure periods, provided 
that such Event of Default has not been waived; 

(e) The material inaccuracy in any statement, assurance, representation, 
covenant, warranty, term or condition by a Loan Party contained in this Agreement or in any 
document delivered or to be delivered by or on behalf of the Loan Parties pursuant to this 
Agreement or any of the other Loan Documents, which inaccuracy could reasonably be 
expected to have a Material Adverse Effect; 

(f) Any of the Chapter 11 Cases shall be dismissed or converted to a case under 
Chapter 7 of the Bankruptcy Code;  

(g) Any Loan Party shall file, support or fail to oppose: (i) a motion or other 
pleading seeking the dismissal of any of the Chapter 11 Cases under Section 1112 of the 
Bankruptcy Code or otherwise; (ii) a motion or other pleading seeking a change of venue 
with respect to any of the Chapter 11 Cases; (iii) a motion for approval of any superpriority 
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claim (other than the Carve-Out) in any of the Chapter 11 Cases which is pari passu with or 
senior to the claims of the Lender against any Loan Party hereunder, or there shall arise or 
be granted any such pari passu or senior superpriority claim without the consent of the 
Lender in its sole discretion; (iv) any challenge (whether by commencement of a contested 
matter, adversary proceeding, or otherwise) of (x) any of the admissions, acknowledgments, 
agreements, or stipulations related to the Lender or any of the Prepetition Secured Parties 
made by the Loan Parties in the Orders, including the Debtors’ Stipulations (as defined in 
the Orders), and (y) any transaction, occurrence, omissions, action, or other matter related to 
the Lender or any of the Prepetition Secured Parties, including via any Secured Party Claim 
(as defined in the Orders); (v) any motion seeking entry of an order authorizing or approving 
the sale or assignment of any of its assets or procedures in respect thereof without first 
obtaining the consent of the Lender; or (vi) a motion seeking authority for any Loan Party to 
obtain alternative financing or to use Collateral without the prior consent of the Lender;  

(h) A trustee under Chapter 11 of the Bankruptcy Code, a responsible officer or 
an examiner with enlarged powers relating to the operation of the business (powers beyond 
those set forth in Section 1106(a)(3) and (4) of the Bankruptcy Code) under Section 1106(b) 
of the Bankruptcy Code shall be appointed in any of the Chapter 11 Cases; 

(i) The Bankruptcy Court shall enter an order (i) terminating or modifying the 
Loan Parties’ use of Cash Collateral without the consent of the Lender; or (ii) (x) charging 
any of the Collateral under Sections 105(a) or 506(c) of the Bankruptcy Code, or (y) limiting 
the extension under Section 552(b) of the Bankruptcy Code of the Prepetition Liens to any 
proceeds, products, offspring or profits of the Prepetition Collateral acquired by any Loan 
Party after the Petition Date; 

(j) The Loan Parties or any of their Subsidiaries or Affiliates shall fail to comply 
with the terms of the Orders or any other order of the Bankruptcy Court or shall file, 
support, or fail to oppose a motion for reconsideration or other motion with respect to any 
such orders which seeks to materially and adversely affect the Lender’s rights; 

(k) (i) The Interim Order shall not have been entered by the Bankruptcy Court 
within three (3) Business Days after the Petition Date; (ii)  the Closing Date shall not have 
occurred within two (2) Business Days after entry of the Interim Order in the Chapter 11 
Cases; (iii) the Final Order shall not have been entered by the Bankruptcy Court within 30 
(thirty) days after the Petition Date or does not include (x) waivers of the provisions of 
Sections 506(c) of the Bankruptcy Code, the “equities of the case” exceptions or claims 
under Section 552(b) of the Bankruptcy Code, and the equitable doctrine of marshalling, and 
(y) a grant of Liens on the proceeds of the Avoidance Actions; or (iv) the Orders shall cease 
to create a valid and perfected Lien on the Collateral, cease to be in full force and effect, or 
shall be amended, supplemented, stayed, reversed, vacated or otherwise modified without 
the written consent of the Lender;  

(l) The Loan Parties fail to achieve any of the Milestones in accordance with the 
timeframes set forth on Schedule 6.14. 

(m) The Bankruptcy Court shall enter an order or orders granting relief from the 
automatic stay applicable under Section 362 of the Bankruptcy Code to the holder or holders 
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of any security interest to permit foreclosure or enforcement of any kind (or the granting of 
a deed in lieu of foreclosure or the like) on any assets of any of the Loan Parties which have 
a value in excess of $100,000 in the aggregate;  

(n) (i) Any judgment or order as to a post-petition liability or debt for the 
payment money in excess of $200,000 shall be rendered against any of the Loan Parties and 
such judgment shall remain undischarged and there shall be any period of thirty (30) 
consecutive days during which a stay of enforcement of such judgment or order, by reason 
of a pending appeal or otherwise, shall not be in effect; or (ii) any non-monetary judgment or 
order with respect to a post-petition event shall be rendered against any Loan Party which 
has nor could reasonably be expected to have a Material Adverse Effect;  

(o) The garnishment, attachment, levy or other similar action taken by or on 
behalf of any creditor of a Loan Party, any Affiliate, or any of their respective properties 
which could reasonably be expected to have a Material Adverse Effect; 

(p) The Loan Parties shall fail to pay the Sterling Obligations in full within three 
(3) Business Days after entry of the Interim Order;  

(q) The Loan Parties’ exclusive right granted under the Bankruptcy Code to file a 
plan of reorganization for the Loan Parties shall terminate for any reason whatsoever;  

(r)  (i) Any party to the Restructuring Support Agreement (other than the 
Lender or its Affiliates) fails to observe or perform any agreement or condition in the 
Restructuring Support Agreement, or any other event or default occurs, the effect of which 
failure, event or default is to cause, or to permit any party to cause, the Restructuring 
Support Agreement to terminate, or (ii) the Restructuring Support Agreement is terminated 
for any reason;  

(s) The Bankruptcy Court determines that one or more Liens that secure 
Indebtedness in an aggregate amount in excess of $100,000 and that are not identified on 
Schedule 2 to this Agreement constitute “Permitted Prior Liens” (as defined in the Orders);  

(t) Lender does not approve any update of an Approved Budget delivered to 
Lender in accordance with Section 6.13 within three (3) Business Days after receipt by the 
Lender of such update (or such later date as the Lender may agree); or 

(u) Any occurrence that could reasonably be expected to have a Material 
Adverse Effect. 

9.2 Advances Optional.  The Lender may, at its option, terminate its obligation to make 
Advances, without notice to the Loan Parties, upon the occurrence and during the continuance of 
any Unmatured Event of Default or Event of Default. 

9.3 Remedies.  Immediately upon the occurrence and during the continuation of any 
Event of Default, the Lender shall have the right (a) to declare the unpaid principal amount of all 
outstanding Loans, all interest accrued thereon, and all other Obligations to be immediately due and 
payable, without presentment, demand, protest or other notice of any kind, all of which are hereby 
expressly waived by the Loan Parties, (b) to terminate, reduce or restrict any further commitment to 

Case 18-30777-hdh11 Doc 18-3 Filed 03/06/18    Entered 03/06/18 23:52:33    Page 43 of 70



38 
11356099.12 

extend credit to the Loan Parties to the extent any such commitment remains, (c) to terminate the 
Loan Documents as to any future liability or obligation of the Lender, but without affecting any of 
the Lender Liens or the Obligations, and (d) to exercise any and all remedies that it may have for 
default under any Loan Document, the Orders, or at law or in equity, and such remedies may be 
exercised concurrently or separately until all of the Obligations have been fully repaid and satisfied.  
In connection with the enforcement of any such remedies of the Lender, the Lender and its 
employees, attorneys, agents and other persons and entities designated by the Lender, shall have the 
right, without notice, to enter the Loan Parties’ places of business for such purposes as reasonably 
may be required to permit the Lender to preserve, protect, take possession of and/or sell or 
otherwise dispose of any Collateral, and to store the Collateral at the Loan Parties’ places of 
business, without charge, for such periods as may be determined by the Lender. 

Section 10 - Acceptance of Proceeds 

The acceptance of the proceeds of the Loans and any Advance shall constitute the 
representation and warranty by the Loan Parties to the Lender that all of the applicable conditions 
specified herein have been satisfied as of that time, except for such conditions that have been 
expressly waived in writing hereunder by the Lender. 

Section 11 - Miscellaneous 

11.1 Loan Parties to Pay Fees and Expenses.  The Loan Parties shall jointly and severally 
pay or reimburse the Lender for all reasonable and documented out-of-pocket expenses incurred by 
Lender, including attorneys’ fees, costs, charges, compensation, and other amounts incurred by the 
Lender or its Affiliates in connection with or relating in any way to the Loans (including any 
monitoring, workout, restructuring, or negotiations in respect of the Loans), the Loan Documents 
(including the preparation, negotiation, execution, delivery, administration, amendment, 
modification, waiver, or termination of the Loan Documents, the Orders and any transactions 
contemplated thereby), the Collateral (including any actions taken to perfect or maintain the 
perfection of the Lender Liens, to maintain insurance on the Collateral, to monitor, audit, inspect, 
evaluate, observe, verify assess, appraise, collect, sell, liquidate or otherwise dispose of the Collateral, 
the costs related to any audit, inspection, or appraisal related to any Loan Party or the Collateral), or 
the Chapter 11 Cases or any Successor Cases (including the preparation and review of pleadings, 
documents, and reports related to the Chapter 11 Cases and any Successor Cases, attendance at 
meetings, court hearings, or conferences related to the Chapter 11 Cases or any Successor Cases, or 
the general monitoring of the Chapter 11 Cases and any Successor Cases), including without 
limitation, all professional fees and expenses (including attorneys’ fees and other legal, accounting, 
consulting, appraisal, and valuation-related fees and expenses), search costs, audit fees, appraisal 
fees, and other costs paid or incurred by the Lender (including in connection with any litigation, 
contest, dispute, suit, proceeding or action in any way relating to the Loans, the Loan Documents, or 
the Collateral), whether incurred before or after the Petition Date and without the necessity of filing 
fee applications with the Bankruptcy Court (collectively, the “Lender Expenses”).  All such Lender 
Expenses shall be due on demand.  Any Lender Expenses not paid when due shall bear interest at 
the Default Rate applicable to the Advances. 

11.2 Lender’s Right of Setoff.  The Loan Parties acknowledge that the Lender shall have 
the right, upon an Event of Default, or any event that with the giving of notice or lapse of time, or 
both, would constitute an Event of Default, to set off any indebtedness from time to time owing to 
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the Loan Parties by the Lender against any indebtedness that shall at any time be due and payable by 
the Loan Parties to the Lender. 

11.3 Remedies Cumulative.  Each and every right granted to the Lender hereunder or 
under any other Loan Document, or allowed it by law or equity, shall be cumulative and may be 
exercised from time to time.  No failure on the part of the Lender to exercise, and no delay in 
exercising, any right shall operate as a waiver thereof or as a waiver of any other right.  No single or 
partial exercise by the Lender of any right or remedy shall preclude any other future exercise of it or 
the exercise of any other right or remedy.  No waiver or indulgence by the Lender of any default 
shall be effective unless in writing and signed by the Lender, nor shall a waiver on one occasion be 
construed as a bar to or waiver of that right on any future occasion.  This Agreement may not be 
amended except by a writing signed by all the parties hereto. 

11.4 Relationship of Parties.  The relationship between the Loan Parties and the Lender is 
solely that of borrower and lender.  The Lender has no fiduciary responsibilities to the Loan Parties 
as a result of this Agreement, the other Loan Documents or the consummation of the transactions 
contemplated hereby or thereby.  The Lender does not undertake any responsibility to the Loan 
Parties to review or inform the Loan Parties of any matter in connection with any phase of the Loan 
Parties’ business or operations.  Each of the Loan Parties shall rely entirely upon its own judgment 
with respect to its business, and any review, inspection, supervision, or information supplied to the 
Loan Parties by the Lender is for the protection of the Lender and none of the Loan Parties or any 
third party is entitled to rely thereon. 

11.5 Choice of Law.  The validity of this Agreement, and the validity of any documents 
incorporated herein or executed in connection herewith, and the construction, interpretation and 
enforcement thereof, and the rights of the parties thereto, shall be determined under and construed 
in accordance with the internal laws of the State of Maryland, without regard to principles of 
conflicts of law, and (to the extent applicable) the Bankruptcy Code. 

11.6 Notices.  Any notice or request under this Agreement shall be given to the Loan 
Parties or to the Lender at their respective addresses set forth below or at such other address as such 
Person may hereafter specify in a notice given in the manner required under this Section 11.6. Any 
notice or request hereunder shall be given by and shall be deemed to have been received upon: (i) 
registered or certified mail, return receipt requested on the date on which such is received as 
indicated in such return receipt; (ii) receipt of delivery by a nationally recognized overnight courier; 
or (iii) facsimile upon telephone or further electronic communication from the recipient 
acknowledging receipt (whether automatic or manual from recipient), as applicable. 

(i) If to the Loan Parties: 

c/o 4 West Holdings, Inc. 
15950 Dallas Parkway 
Dallas, TX 75248 
Attn.: Louis Robichaux, Chief Restructuring Officer 
Telephone No.: 214-200-3689 

With a copy to: 
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Health Care Navigator LLC 
4 West Red Oak Lane, Suite 201 
White Plains, NY  10604 
Attn.: Ray Mulry, General Counsel 
Telephone No.: 914-390-4373  

With a copy to: 

DLA Piper LLP (US) 
1251 Avenue of the Americas, 27th Floor 
New York, New York  10020-1104 
Attn.: Shmuel Klahr 
Telephone No.: 212-335-4721 
Facsimile No.: 212-884-8721 
E-mail:  shmuel.klahr@dlapiper.com 

(ii) If to Lender: 

OHI Asset RO, LLC 
303 International Circle, Suite 200 
Hunt Valley, MD  21030 
Attn.: Daniel J. Booth 
Telephone No.: 410-427-1724 
Facsimile No.: 410-427-8824 

With a copy to: 

Bryan Cave LLP 
One Atlantic Center 
Fourteenth Floor 
1201 W. Peachtree St., NW 
Atlanta, GA 30309 
Attn.: Rick Miller 
Telephone No.: 404-572-6787 
Facsimile No.: 404-420-0787 

11.7 Successors and Assigns.  This Agreement shall be binding upon and shall inure to 
the benefit of the Loan Parties and the Lender and their respective successors and assigns.  The 
Loan Parties shall not have any right to assign, transfer, hypothecate or otherwise transfer or dispose 
of any of its rights or obligations under this Agreement or the other Loan Documents (voluntarily, 
by operation of law, as security, by gift or otherwise) without the Lender’s consent, which consent 
may be withheld in the sole discretion of the Lender.  The Lender may, without the consent of the 
Loan Parties, assign, negotiate, pledge or otherwise hypothecate all or any portion of this 
Agreement, or grant participations herein and in the Loan Documents, or in any of its rights or 
security hereunder or thereunder, including, without limitation, the instruments securing the Loan 
Parties’ obligations hereunder; provided, however, that the Lender promptly will inform the Loan 
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Parties of any such assignment, negotiation, pledge or other hypothecation and of the parties 
involved therewith.  In connection with any assignment or participation, the Lender may disclose to 
the proposed assignee or participant any information that the Loan Parties are required to deliver to 
the Lender pursuant to this Agreement. 

11.8 Waiver of Marshalling.  The Loan Parties waive and release any and all right that it 
may have to require that the Lender marshal any of the Collateral.  The Loan Parties shall upon the 
request of the Lender promptly execute and deliver to the Lender a written statement, in form and 
substance reasonably satisfactory to the Lender, identifying all of the Collateral in which the Lender 
holds an interest as security for the Loans made pursuant to this Agreement.  The Lender may file or 
record such written statements in the appropriate public records as determined by the Lender in its 
sole discretion. 

11.9 Indemnity.  Each Loan Party shall indemnify, defend and hold harmless the Lender, 
and its respective officers, employees and agents, of and from any claims, demands, liabilities, 
obligations, judgments, injuries, losses, actual damages and reasonable and documented out-of-
pocket costs and expenses (including, without limitation, reasonable and documented out-of-pocket 
legal fees of one outside counsel) resulting from (i) acts or conduct of any Loan Party under, 
pursuant or related to this Agreement and the other Loan Documents, (ii) any Loan Party’s breach 
or violation of any representation, warranty, covenant or undertaking contained in this Agreement 
or the other Loan Documents, and (iii) any Loan Party’s failure to comply with any or all laws, 
statutes, ordinances, governmental rules, regulations or standards, whether federal, state or local, or 
court or administrative orders or decrees, (including without limitation environmental laws, etc.) and 
all costs, expenses, fines, penalties or other actual damages resulting therefrom, unless resulting from 
acts or conduct of the Lender or its Affiliates, constituting willful misconduct or gross negligence. 

11.10 Additional Assurances.  The Loan Parties shall take such action, including the 
execution, delivery or filing of any and all additional or supplemental documentation, as the Lender 
may reasonably require to give full effect to the terms and conditions of this Agreement; including, 
without limitation, such actions as may be necessary or advisable to authorize, approve, ratify or 
confirm the Loan Parties’ execution, delivery and performance of this Agreement and the other 
Loan Documents and the incurrence of the Obligations.   

11.11 Time of the Essence.  Time is of the essence with respect to all provisions of this 
Agreement. 

11.12 Headings Descriptive Only.  The headings in this Agreement have been inserted for 
convenience only and shall not affect the meaning or interpretation of this Agreement. 

11.13 Counterparts.  This Agreement may be executed in one or more counterparts, each 
of which shall be considered an original and all of which shall constitute the same instrument. 
Delivery of an executed counterpart of a signature page of this Agreement by email, facsimile or 
similar electronic transmission shall be effective as delivery of a manually executed counterpart of 
this Agreement 

11.14 Entire Agreement; Amendments; Waivers.  This Agreement contains the entire 
agreement of the parties hereto with respect to the subject matter hereof.  Neither this Agreement 
nor the other Loan Documents may be modified, amended, waived, extended, changed, discharged 
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or terminated orally or by any act or failure to act on the part of the Loan Parties or Lender. The 
Lender and the Loan Parties may enter into agreements supplemental hereto for the purpose of 
adding to or modifying any provisions of this Agreement or the other Loan Documents or changing 
in any manner the rights of Lender or the Loan Parties hereunder or waiving any Event of Default 
hereunder 

11.15 Recitals Incorporated.  The Recitals are incorporated into and form a part of this 
Agreement. 

11.16 Waiver of Jury Trial.  The Lender and the Loan Parties, after consulting or having 
had the opportunity to consult with counsel, knowingly, voluntarily and intentionally waive any right 
either of them may have to a trial by jury in any litigation based upon or arising out of this 
Agreement or any related instrument or agreement or any of the transactions contemplated by this 
Agreement or any course of conduct, dealing, statements (whether oral or written), or actions of 
either of them.  Neither the Lender nor the Loan Parties shall seek to consolidate, by counterclaim 
or otherwise, any such action in which a jury trial has been waived with any other action in which a 
jury trial cannot be or has not been waived.  These provisions shall not be deemed to have been 
modified in any respect or relinquished by either the Lender or Loan Parties except by a written 
instrument executed by both of them. 

11.17 No Third-Party Beneficiaries.  There are no third party beneficiaries of this 
Agreement. 

11.18 Provisions Severable.  Should any part, term or provision of this Agreement, or of 
any documents incorporated herein or executed in connection herewith, be determined by the 
courts to be illegal, unenforceable or in conflict with any law of the State of Maryland, federal law or 
any other applicable law, the validity and enforceability of the remaining portions or provisions of 
such document(s) shall not be affected thereby. 

11.19 Loan Parties’ Authorization to Lender.  Each of the Loan Parties hereby irrevocably 
authorizes each other Loan Party to give notices, make requests, make payments, receive payments 
and notices, give receipts and execute agreements, make agreements or take any other action 
whatever on behalf of such Loan Party under and with respect to any Loan Document and each 
Loan Party shall be bound thereby.  This authorization is coupled with an interest and shall be 
irrevocable, and the Lender may rely on any notice, request, information supplied by any Loan Party, 
every document executed by any Loan Party, every agreement made by any Loan Party or other 
action taken by any Loan Party in respect of the Loan Parties or any thereof as if the same were 
supplied, made or taken by any or all Loan Parties.  Without limiting the generality of the foregoing, 
the failure of one or more Loan Parties to join in the execution of any writing in connection 
herewith shall not, unless the context clearly requires, relieve any such Loan Party from obligations 
in respect of such writing. 

11.20 Loan Parties’ Obligations Joint and Several.  The Loan Parties acknowledge that the 
credit provided hereunder is on terms more favorable than any Loan Party acting alone would 
receive and that each Loan Party benefits directly and indirectly from all Advances hereunder.  The 
Loan Parties shall be jointly and severally liable for all Obligations, regardless of, inter alia, which 
Loan Party requested (or received the proceeds of) a particular Advance. 
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11.21 Post-Closing Undertakings.  Notwithstanding anything to the contrary contained in 
this Agreement or the other Loan Documents, the parties hereto acknowledge and agree that:   

(a) On or prior to the date which is 30 days after the Closing Date (or such 
longer period as Lender may approve), the Loan Parties shall have delivered fully executed 
deposit account control agreements as to all deposit accounts of the Loan Parties at the 
Canadian Imperial Bank of Commerce and at such other depositary banks as Lender may 
determine;  

(b) On or prior to the date which is 30 days after the Closing Date (or such 
longer period as Lender may approve), the Loan Parties shall have termination statements 
filed in respect of UCC financing statements or continuation statements filed by CIBC (as 
successor by merger to The Private Bank) and Merrill Lynch; and 

(c) On or prior to the date which is 30 days after the Closing Date (or such 
longer period as Lender may approve), the Loan Parties shall have delivered to Lender 
endorsements to their property/casualty insurance policies identifying Lender as loss payee. 

All conditions precedent and representations contained in this Agreement and the other 
Loan Documents shall be deemed modified to the extent necessary to effect the foregoing and to 
permit the taking of the actions described above within the time periods required above rather than 
as elsewhere provided in the Loan Documents; provided, that to the extent any representation and 
warranty would not be true because the foregoing actions were not taken on the Effective Date, the 
respective representation and warranty shall be required to be true and correct at the time of the 
respective action was taken (or was required to be taken) in accordance with the foregoing 
provisions of this Section Error! Reference source not found.. 

Section 12 - Guaranty. 

12.1 Guaranty.  Each of the Guarantors hereby agrees that it is jointly and severally liable 
for, and, as a primary obligor and not merely as surety, absolutely, unconditionally and irrevocably 
guarantees to the Lender the prompt payment when due, whether at stated maturity, upon 
acceleration or otherwise, and at all times thereafter, of the Obligations and all reasonable and 
documented out-of-pocket costs and expenses, including, without limitation, all court costs and 
attorneys’ fees of outside counsel and expenses paid or incurred by the Lender in endeavoring to 
collect all or any part of the Obligations from, or in prosecuting any action against, any Borrower, 
any Guarantor or any other guarantor of all or any part of the Obligations (collectively, the 
“Guaranteed Obligations”).  Each Guarantor further agrees that the Obligations may be extended or 
renewed in whole or in part without notice to or further assent from it, and that it remains bound 
upon its guarantee notwithstanding any such extension or renewal.   

12.2 Guaranty of Payment.  This Guaranty is a guaranty of payment and not of collection.  
Each Guarantor waives any right to require the Lender to sue any Borrower, any Guarantor, any 
other guarantor of, or any other Person obligated for, all or any part of the Obligations (each, an 
“Obligated Party”), or otherwise to enforce its payment against any collateral securing all or any part 
of the Obligations. 

12.3 No Discharge of Diminishment of Guaranty.   
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(a) Except as otherwise provided for herein, the obligations of each Guarantor 
hereunder are unconditional and absolute and not subject to any reduction, limitation, 
impairment or termination for any reason (other than the indefeasible payment in full in cash 
of the Obligations), including:  (i) any claim of waiver, release, extension, renewal, 
settlement, surrender, alteration or compromise of any of the Obligations, by operation of 
law or otherwise; (ii) any change in the corporate existence, structure or ownership of any 
Loan Party or any other Obligated Party liable for any of the Obligations; (iii) any 
insolvency, bankruptcy, reorganization or other similar proceeding affecting any Obligated 
Party or their assets or any resulting release or discharge of any obligation of any Obligated 
Party; or (iv) the existence of any claim, setoff or other rights which any Guarantor may have 
at any time against any Obligated Party, the Lender or any other Person, whether in 
connection herewith or in any unrelated transactions.   

(b) The obligations of each Guarantor hereunder are not subject to any defense 
or setoff, counterclaim, recoupment or termination whatsoever by reason of the invalidity, 
illegality or unenforceability of any of the Obligations or otherwise, or any provision of 
applicable law or regulation purporting to prohibit payment by any Obligated Party, of the 
Obligations or any part thereof.   

(c) Further, the obligations of any Guarantor hereunder are not discharged or 
impaired or otherwise affected by: (i) the failure of the Lender to assert any claim or demand 
or to enforce any remedy with respect to all or any part of the Obligations; (ii) any waiver or 
modification of or supplement to any provision of any agreement relating to the Obligations; 
(iii) any release, non-perfection or invalidity of any indirect or direct security for the 
obligations of any Loan Party for all or any part of the Obligations or any obligations of any 
other Obligated Party liable for any of the Obligations; (iv) any action or failure to act by the 
Lender with respect to any collateral securing any part of the Obligations; or (v) any default, 
failure or delay, willful or otherwise, in the payment or performance of any of the 
Obligations, or any other circumstance, act, omission or delay that might in any manner or 
to any extent vary the risk of such Guarantor or that would otherwise operate as a discharge 
of any Guarantor as a matter of law or equity (other than the indefeasible payment in full in 
cash of the Obligations).   

12.4 Defenses Waived.  To the fullest extent permitted by applicable law, each Guarantor 
hereby waives any defense based on or arising out of any defense of any Borrower or any Guarantor 
or the unenforceability of all or any part of the Obligations from any cause, or the cessation from 
any cause of the liability of any Borrower, any Guarantor or any other Obligated Party, other than 
the indefeasible payment in full in cash of the Obligations. Without limiting the generality of the 
foregoing, each Guarantor irrevocably waives acceptance hereof, presentment, demand, protest and, 
to the fullest extent permitted by law, any notice not provided for herein, as well as any requirement 
that at any time any action be taken by any Person against any Obligated Party or any other Person.  
Each Guarantor confirms that it is not a surety under any state law and shall not raise any such law 
as a defense to its obligations hereunder.  The Lender may, at its election, foreclose on any Collateral 
held by it by one or more judicial or non-judicial sales, accept an assignment of any such Collateral 
in lieu of foreclosure or otherwise act or fail to act with respect to any collateral securing all or a part 
of the Obligations, compromise or adjust any part of the Obligations, make any other 
accommodation with any Obligated Party or exercise any other right or remedy available to it against 
any Obligated Party, without affecting or impairing in any way the liability of such Guarantor under 
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this Guaranty except to the extent the Obligations have been fully and indefeasibly paid in cash.  To 
the fullest extent permitted by applicable law, each Guarantor waives any defense arising out of any 
such election even though that election may operate, pursuant to applicable law, to impair or 
extinguish any right of reimbursement or subrogation or other right or remedy of any Guarantor 
against any Obligated Party or any security. 

12.5 Rights of Subrogation.  No Guarantor will assert any right, claim or cause of action, 
including, without limitation, a claim of subrogation, contribution or indemnification that it has 
against any Obligated Party or any Collateral, until the Borrowers and the Guarantors have fully 
performed all their obligations to the Lender. 

12.6 Reinstatement; Stay of Acceleration.  If at any time any payment of any portion of 
the Obligations (including a payment effected through exercise of a right of setoff) is rescinded, or 
must otherwise be restored or returned upon the insolvency, bankruptcy or reorganization of any 
Loan Party or otherwise (including pursuant to any settlement entered into by the Lender, in the 
Lender’s sole discretion), each Guarantor’s obligations under this Guaranty with respect to that 
payment shall be reinstated at such time as though the payment had not been made and whether or 
not the Lender is in possession of this Guaranty. If acceleration of the time for payment of any of 
the Obligations is stayed upon the insolvency, bankruptcy or reorganization of any Loan Party, all 
such amounts otherwise subject to acceleration under the terms of any agreement relating to the 
Obligations shall nonetheless be payable by the Guarantors forthwith on demand by the Lender. 

12.7 Information.  Each Guarantor assumes all responsibility for being and keeping itself 
informed of the Loan Parties’ financial condition and assets, and of all other circumstances bearing 
upon the risk of nonpayment of the Obligations and the nature, scope and extent of the risks that 
each Guarantor assumes and incurs under this Guaranty, and agrees that the Lender shall not have 
any duty to advise any Guarantor of information known to it regarding those circumstances or risks. 

12.8 Termination.  The Lender may continue to make loans or extend credit to the Loan 
Parties based on this Guaranty until five (5) days after it receives written notice of termination from 
any Guarantor.  Notwithstanding receipt of any such notice, each Guarantor will continue to be 
liable to the Lender for any Obligations created, assumed or committed to prior to the fifth day after 
receipt of the notice, and all subsequent renewals, extensions, modifications and amendments with 
respect to, or substitutions for, all or any part of such Obligations.  Nothing in this Section 12.8
shall be deemed to constitute a waiver of, or eliminate, limit, reduce or otherwise impair any rights 
or remedies the Lender may have in respect of, any Event of Default that may exist as a result of any 
such notice of termination. 

12.9 Taxes.  Each payment of the Obligations will be made by each Guarantor without 
withholding for any taxes, unless such withholding is required by law.  If any Guarantor determines, 
in its sole discretion exercised in good faith, that it is so required to withhold taxes, then such 
Guarantor may so withhold and shall timely pay the full amount of withheld taxes to the relevant 
Governmental Authority in accordance with applicable law.  If such taxes are taxes for which the 
Loan Parties are to indemnify the Lender, then the amount payable by such Guarantor shall be 
increased as necessary so that, net of such withholding (including such withholding applicable to 
additional amounts payable under this Section 12.9), the Lender receives the amount it would have 
received had no such withholding been made. 
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12.10 Maximum Liability.  Notwithstanding any other provision of this Guaranty, the 
amount guaranteed by each Guarantor hereunder shall be limited to the extent, if any, required so 
that its obligations hereunder shall not constitute a “Fraudulent Conveyance” (as defined below).  
Consequently, the Lender and the Guarantors agree that if the Obligations of a Guarantor, or any 
Liens granted by such Guarantor securing such Guarantor’s obligations would, but for the 
application of this sentence, constitute a Fraudulent Conveyance, such Guarantor’s obligations and 
the Liens securing such obligations shall be valid and enforceable only to the maximum extent that 
would not cause such obligations or such Lien to constitute a Fraudulent Conveyance, and such 
Guarantor’s obligations and this Agreement shall automatically be deemed to have been amended 
accordingly.  For purposes hereof, “Fraudulent Conveyance” means a fraudulent conveyance under 
Section 548 of the Bankruptcy Code or a fraudulent conveyance or fraudulent transfer under the 
applicable provisions of any fraudulent conveyance or fraudulent transfer law or similar law of any 
state, nation or other governmental unit, as in effect from time to time.  In determining the 
limitations, if any, on the amount of any Guarantor’s obligations hereunder pursuant to the 
preceding sentence, it is the intention of the parties hereto that any rights of subrogation, 
indemnification or contribution which such Guarantor may have under this Guaranty, any other 
agreement or applicable law shall be taken into account.  

12.11 Contribution. 

(a) To the extent that any Guarantor shall make a payment under this Guaranty 
(a “Guarantor Payment”) which, taking into account all other Guarantor Payments then 
previously or concurrently made by any other Guarantor, exceeds the amount which 
otherwise would have been paid by or attributable to such Guarantor if each Guarantor had 
paid the aggregate Obligations satisfied by such Guarantor Payment in the same proportion 
as such Guarantor’s “Allocable Amount” (as defined below) (as determined immediately 
prior to such Guarantor Payment) bore to the aggregate Allocable Amounts of each of the 
Guarantors as determined immediately prior to the making of such Guarantor Payment, 
then, following indefeasible payment in full in cash of the Guarantor Payment and the 
Guaranteed Obligations (other than unliquidated Obligations that have not yet arisen), and 
all commitments to make Loans have terminated or expired, and this Agreement has 
terminated, such Guarantor shall be entitled to receive contribution and indemnification 
payments from, and be reimbursed by, each other Guarantor for the amount of such excess, 
pro rata based upon their respective Allocable Amounts in effect immediately prior to such 
Guarantor Payment. 

(b) As of any date of determination, the “Allocable Amount” of any Guarantor 
shall be equal to the excess of the fair saleable value of the property of such Guarantor over 
the total liabilities of such Guarantor (including the maximum amount reasonably expected 
to become due in respect of contingent liabilities, calculated, without duplication, assuming 
each other Guarantor that is also liable for such contingent liability pays its ratable share 
thereof), giving effect to all payments made by other Guarantors as of such date in a manner 
to maximize the amount of such contributions. 

(c) This Section 12.11 is intended only to define the relative rights of the 
Guarantors, and nothing set forth in this Section 12.11 is intended to or shall impair the 
obligations of the Guarantors, jointly and severally, to pay any amounts as and when the 
same shall become due and payable in accordance with the terms of this Guaranty. 
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(d) The parties hereto acknowledge that the rights of contribution and 
indemnification hereunder shall constitute assets of the Guarantor or Guarantors to which 
such contribution and indemnification is owing. 

(e) The rights of the indemnifying Guarantors against other Guarantors under 
this Section 12.11 shall be exercisable upon the full and indefeasible payment of the 
Obligations in cash (other than unliquidated Obligations that have not yet arisen) and the 
termination or expiry, on terms reasonably acceptable to the Lender, of the commitments to 
make Loans and the termination of this Agreement. 

12.12 Liability Cumulative.  The liability of each Guarantor under this Section 12 is in 
addition to and shall be cumulative with all liabilities of each Loan Party to the Lender under this 
Agreement and the other Loan Documents to which such Loan Party is a party or in respect of any 
obligations or liabilities of the other Loan Parties, without any limitation as to amount, unless the 
instrument or agreement evidencing or creating such other liability specifically provides to the 
contrary. 

[The balance of this page is intentionally left blank.]
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Signature Page to 
SENIOR SECURED SUPERPRIORITY DEBTOR-IN-POSSESSION CREDIT AGREEMENT 

PARENT BORROWER: 

4 WEST HOLDINGS, INC. 

By: 
Louis Robichaux 
Chief Restructuring Officer 

SUBSIDIARY BORROWERS: 

AMBASSADOR REHABILITATION AND 
HEALTHCARE CENTER, LLC, and each 
of the other Subsidiary Borrowers listed on 
Schedule A attached hereto and incorporated 
herein by this reference 

By: 
Louis Robichaux 
Chief Restructuring Officer 
On behalf of each of the Subsidiary Borrowers 

GUARANTORS: 

4 WEST INVESTORS, LLC, and each of the 
other Guarantors listed on Schedule B
attached hereto and incorporated herein by 
this reference 

By: 
Louis Robichaux 
Chief Restructuring Officer 
On behalf of each of the Guarantors 

[Signatures continued on next page.] 
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Signature Page to 
SENIOR SECURED SUPERPRIORITY DEBTOR-IN-POSSESSION CREDIT AGREEMENT 

LENDER: 

OHI ASSET RO, LLC 

By:  
Daniel J. Booth 
Chief Operating Officer 
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SCHEDULE A 

List of Subsidiary Borrowers 

1. Ambassador Rehabilitation and Healthcare Center, LLC 
2. Anchor Rehabilitation and Healthcare Center of Aiken, LLC 
3. Capstone Rehabilitation and Healthcare Center, LLC 
4. Charlottesville Pointe Rehabilitation and Healthcare Center, LLC 
5. Cobblestone Rehabilitation and Healthcare Center, LLC 
6. Columbia Rehabilitation and Healthcare Center, LLC 
7. Cornerstone Rehabilitation and Healthcare Center, LLC 
8. Crystal Rehabilitation and Healthcare Center, LLC 
9. Delta Rehabilitation and Healthcare Center of Cleveland, LLC 
10. Farmville Rehabilitation and Healthcare Center, LLC 
11. Fleetwood Rehabilitation and Healthcare Center, LLC 
12. Great Oaks Rehabilitation and Healthcare Center, LLC 
13. Greenville Rehabilitation and Healthcare Center, LLC 
14. Greer Rehabilitation and Healthcare Center, LLC 
15. Grenada Rehabilitation and Healthcare Center, LLC 
16. Hillsville Rehabilitation and Healthcare Center, LLC 
17. Holly Springs Rehabilitation and Healthcare Center, LLC 
18. Indianola Rehabilitation and Healthcare Center, LLC 
19. Iva Rehabilitation and Healthcare Center, LLC 
20. Johns Island Rehabilitation and Healthcare Center, LLC 
21. Linley Park Rehabilitation and Healthcare Center, LLC 
22. Macon Rehabilitation and Healthcare Center, LLC 
23. Manna Rehabilitation and Healthcare Center, LLC 
24. McCormick Rehabilitation and Healthcare Center, LLC 
25. Natchez Rehabilitation and Healthcare Center, LLC 
26. Patewood Rehabilitation and Healthcare Center, LLC 
27. Picayune Rehabilitation and Healthcare Center, LLC 
28. Poinsett Rehabilitation and Healthcare Center, LLC 
29. Poplar Oaks Rehabilitation and Healthcare Center, LLC 
30. Rainbow Rehabilitation and Healthcare Center, LLC 
31. River Falls Rehabilitation and Healthcare Center, LLC 
32. Riverside Rehabilitation and Healthcare Center, LLC 
33. Rocky Mount Rehabilitation and Healthcare Center, LLC 
34. Scepter Rehabilitation and Healthcare Center, LLC 
35. Scepter Senior Living Center, LLC 
36. Simpsonville Rehabilitation and Healthcare Center, LLC 
37. Southern Oaks Rehabilitation and Healthcare Center, LLC 
38. The Bluffs Rehabilitation and Healthcare Center, LLC 
39. The Ridge Rehabilitation and Healthcare Center, LLC 
40. Trinity Mission Health & Rehab of Connersville, LLC 
41. Woodlands Rehabilitation and Healthcare Center, LLC 
42. Yazoo City Rehabilitation and Healthcare Center, LLC 
43. Brushy Creek Rehabilitation and Healthcare Center, LLC  
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SCHEDULE B 

List of Guarantors 

1. 4 West Investors, LLC 
2. Aiken RE, LLC  
3. Anderson RE TX, LLC  
4. Anderson RE, LLC  
5. Ark II Real Estate, LLC  
6. Ark III Real Estate, LLC  
7. Ark Mississippi Holding Company, LLC  
8. Ark Real Estate, LLC  
9. Ark South Carolina Holding Company, LLC  
10. Ark Texas Holding Company, LLC 
11. Battle Ground RE, LLC  
12. Bryan RE, LLC 
13. Burleson RE, LLC 
14. Charlottesville RE, LLC  
15. Cleveland RE, LLC  
16. Clinton RE, LLC  
17. Collierville RE, LLC  
18. Columbia RE, LLC  
19. Comfort RE, LLC  
20. Connersville RE, LLC 
21. Corinth RE, LLC  
22. Descending Dove, LLC  
23. Diboll RE, LLC  
24. Easley RE II, LLC  
25. Easley RE, LLC  
26. Edgefield RE, LLC  
27. Farmville RE, LLC  
28. Fortress Health & Rehab of Rock Prairie, LLC 
29. Granbury RE, LLC 
30. Great Oaks RE, LLC  
31. Greenville RE II, LLC  
32. Greenville RE, LLC  
33. Greenwood RE, LLC  
34. Greer RE, LLC  
35. Grenada RE, LLC  
36. Heritage Park Rehabilitation and Healthcare Center, LLC 
37. Hillsville RE, LLC  
38. Holly Lane Rehabilitation and Healthcare Center, LLC 
39. Holly RE, LLC  
40. Holly Springs RE, LLC  
41. Indianola RE, LLC  
42. Italy RE, LLC  
43. Iva RE, LLC  
44. Joy of Bryan, LLC  
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45. Lampstand Health & Rehab of Bryan, LLC 
46. Magnified Health & Rehab of Anderson, LLC 
47. Marietta RE, LLC  
48. McCormick RE, LLC  
49. Memphis RE, LLC 
50. Midland RE, LLC  
51. Midland Rehabilitation and Healthcare Center, LLC 
52. Moultrie RE, LLC  
53. Mountain View Rehabilitation and Healthcare Center, LLC 
54. Natchez RE, LLC  
55. New Ark Master Tenant, LLC  
56. New Ark Operator Holdings, LLC  
57. New Redeemer Health & Rehab of Pickens, LLC 
58. Olive Leaf Holding Company, LLC  
59. Olive Leaf, LLC  
60. Omega Health & Rehab of Greenville, LLC 
61. Orianna Health Systems, LLC  
62. Orianna Holding Company, LLC 
63. Orianna Investment, Inc.  
64. Orianna SC Operator Holdings, Inc.  
65. Palladium Hospice and Palliative Care, LLC  
66. Picayune RE, LLC  
67. Pickens RE II, LLC  
68. Pickens RE, LLC  
69. Piedmont RE, LLC  
70. Portland RE, LLC  
71. Provo RE, LLC  
72. Rock Prairie RE, LLC 
73. Rocky Mount RE, LLC  
74. Roy RE, LLC  
75. Simpsonville RE II, LLC  
76. Simpsonville RE, LLC  
77. Snellville RE, LLC  
78. Trinity Mission of Burleson, LLC 
79. Trinity Mission of Comfort, LLC 
80. Trinity Mission of Diboll, LLC 
81. Trinity Mission of Granbury, LLC 
82. Trinity Mission of Italy, LLC 
83. Trinity Mission of Winnsboro, LLC 
84. Utah Valley Rehabilitation and Healthcare Center, LLC 
85. Vicksburg RE, LLC  
86. Victory Rehabilitation and Healthcare Center, LLC 
87. Wadesboro RE, LLC  
88. Wide Horizons RE, LLC  
89. Wide Horizons Residential Care Facility, LLC 
90. Winnsboro RE, LLC  
91. Yazoo City RE, LLC 
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SCHEDULE 1 

Existing Indebtedness 

[to be provided] 
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SCHEDULE 2 

Permitted Liens 

[to be provided] 
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SCHEDULE 2.4 

Existing Litigation 

[to be provided] 

Case 18-30777-hdh11 Doc 18-3 Filed 03/06/18    Entered 03/06/18 23:52:33    Page 61 of 70



SCHEDULE 2.7 

Existing Defaults 

[to be provided] 
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SCHEDULE 6.14 

Milestones 

[to be provided] 
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EXHIBIT A 

Form of Borrowing Certificate 

BORROWING CERTIFICATE 
Dated as of ___________, 2018 

Each of the Borrowers (as defined below) hereby certifies to Lender (as defined below) in 
accordance with the SENIOR SECURED SUPERPRIORITY DEBTOR-IN-POSSESSION 
CREDIT AGREEMENT (as amended, supplemented or modified from time to time, the “Credit 
Agreement”), made as of March ___, 2018, by and among 4 West Holdings, Inc., a Delaware 
corporation (the “Parent Borrower”), each of the direct and indirect subsidiaries of the Parent 
Borrower party to the Agreement as a “Borrower” (each individually, a “Subsidiary Borrower” and 
collectively, the “Subsidiary Borrowers”; and together with the Parent Borrower, the “Borrowers”), 
each of the direct and indirect subsidiaries of the Parent Borrower party to the Agreement as a 
“Guarantor” (each individually, a “Guarantor” and collectively, the “Guarantors”; and together with 
the Borrowers, each individually, a “Loan Party” and collectively, the “Loan Parties”), and OHI 
Asset RO, LLC, a Maryland limited liability company, as the Lender (as defined therein; all 
capitalized terms not defined herein have the meanings given them in the Credit Agreement) and the 
other Loan Documents that: 

A. Borrowing Base and Compliance 

(1) Pursuant to the Loan Documents and the Orders, Lender has been granted a lien on 
all Collateral of the Loan Parties.  The amounts, calculations and representations set forth below and 
on Schedule 1 are true and correct in all respects and were determined in accordance with the Credit 
Agreement and GAAP.  All of the Accounts referred to (other than those entered as ineligible on 
Schedule 1) are Eligible Accounts.  Attached are reports with detailed aging and categorizing of 
Borrowers’ accounts receivable and payables and supporting documentation with respect to the 
amounts, calculation and representations set forth on Schedule 1, all as reasonably requested by 
Lender pursuant to the Credit Agreement. 

(2) Each Borrower certifies to Lender that, as of the date hereof and the Advance Date 
(a) the Loan Documents, other documents required pursuant thereto and security interests and liens 
created thereby are in full force and effect, (b) each representation and warranty in the Loan 
Documents is true and correct in all material respects as if made on and as of such date (except 
where such representation or warranty is otherwise expressly made as of a particular date, in which 
case it is or was true and correct on and as of such other date), (c) each Borrower is in compliance in 
all material respects with all, and not in violation, breach or default of any, covenants, agreements or 
other provisions of or under any of the Loan Documents, (d) no Event of Default or Unmatured 
Event of Default under any Loan Document has occurred or is continuing or exists or, if applicable, 
will exist on such date or after giving effect to the requested Advance, (e) no event or occurrence 
which could have a Material Adverse Effect has occurred and there are no liabilities or obligations 
with respect to Borrower of any nature whatsoever (whether absolute, accrued, contingent or 
otherwise and whether or not due) which, individually or in the aggregate, could reasonably be 
expected to have or result in a Material Adverse Effect (except as disclosed in the Financial 
Statements delivered to Lender under the Credit Agreement), (f) no material adverse deviation from 
the Approved Budget has occurred, (g) no event(s), fact(s), condition(s) or circumstance(s) has 
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occurred which, individually or in the aggregate, make it improbable that any Loan Party will be able 
to observe or perform in all material respects any of the Obligations under the Loan Documents, (h) 
each Loan Party has paid all payroll taxes through the payroll period ended __________, 2018, (i) 
no Medicare or Medicaid recoupments or recoupments of any third-party payor are being sought, 
requested or claimed, or, to Loan Parties’ knowledge, threatened against a Loan Party except the 
following amounts: Medicare 0.00; Medicaid 0.00; Third-Party Payor 0.00; (j) no Loan Party is in 
default of any repayment plan with Medicare or Medicaid; (k) the current occupancy of all Facilities 
is as follows: Total Beds  ; Certified Beds  ; Total Occupancy   ; and (l) the 
Loan Parties are in full compliance with (i) the Interim Order at all times during the Interim 
Availability Period, and (ii) with the Final Order on and after the date it is entered by the Bankruptcy 
Court.   

(3) Each Borrower hereby certifies to Lender that attached to this Certificate is a true, 
correct and complete copy of the Borrowing Base Certificate.  The total outstanding balance under 
the Loan Documents as of the date of this Certificate is: 

Principal (Term Loan) $ 

Principal (Revolving Loans) $ 

Accrued Interest (Term Loan) $ 

Accrued Interest (Revolving Loans) $ 

Fees $ 

Other Amounts $ 

Total $ 

B. Borrowing Notice (to be completed and effective only if Borrowers are requesting an Advance)

(1) In accordance with Sections 3.[2][3] and 4 of the Credit Agreement, Borrowers 
hereby irrevocably request from Lender an Advance of [Revolving Loans][the Term Loan] pursuant 
to the Credit Agreement in the aggregate principal amount of $___________(“Requested 
Advance”) to be made on _______________ (the “Borrowing Date”), which day is a Business Day.  
Unless otherwise indicated here, such advance is requested to be wire transferred to the deposit 
account previously designated in writing by Borrowers. 

(2) Each Borrower further certifies to Lender that: (a) the certifications, representations, 
calculations and statements herein will be true and correct on the Borrowing Date, (b) immediately 
after giving effect to the Requested Advance, the aggregate outstanding principal amount of 
Advances will not exceed the lesser of the Borrowing Base and the Maximum Credit Amount, and 
(c) all conditions and provisions of Section 4 of the Credit Agreement are and will be as of the 
Advance Date fully satisfied, including, without limitation, receipt by Lender of all fees, charges and 
expenses payable to Lender on or prior to such Borrowing Date pursuant to the Loan Documents.

Case 18-30777-hdh11 Doc 18-3 Filed 03/06/18    Entered 03/06/18 23:52:33    Page 65 of 70



11356099.12 3 

(3) Each Borrower further certifies to Lender as of the applicable Borrowing Date (i) to 
the solvency of after giving effect to the Requested Advance and the transactions contemplated by 
the Credit Agreement and the other Transaction Documents, and (ii) as to each Borrower’s financial 
resources and ability to meet its respective obligations and liabilities as they become due, to the 
effect that as of the applicable Borrowing Date and after giving effect to the Requested Advance and 
the transactions contemplated by the Credit Agreement and the other Loan Documents: 

(a) the assets of each Borrower, at a fair valuation, exceed the total liabilities 
(including contingent, subordinated, unmatured and unliquidated liabilities) of such 
Person; and 

(b) no unreasonably small capital base with which to engage in its anticipated 
business exists with respect to each Borrower. 

Attached hereto are all consents, approvals and agreements, if any, from third parties necessary or 
desirable with respect to the Requested Advance. 

[SIGNATURE PAGE NEXT FOLLOWS] 
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PARENT BORROWER: 

4 WEST HOLDINGS, INC. 

By: 
Louis Robichaux 
Chief Restructuring Officer 

SUBSIDIARY BORROWERS: 

AMBASSADOR REHABILITATION AND 
HEALTHCARE CENTER, LLC, and each 
of the other Subsidiary Borrowers listed on 
Schedule A attached hereto and incorporated 
herein by this reference 

By: 
Louis Robichaux 
Chief Restructuring Officer 
On behalf of each of the Subsidiary Borrowers
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SCHEDULE A 

List of Subsidiary Borrowers 

1. Ambassador Rehabilitation and Healthcare Center, LLC 
2. Anchor Rehabilitation and Healthcare Center of Aiken, LLC 
3. Capstone Rehabilitation and Healthcare Center, LLC 
4. Charlottesville Pointe Rehabilitation and Healthcare Center, LLC 
5. Cobblestone Rehabilitation and Healthcare Center, LLC 
6. Columbia Rehabilitation and Healthcare Center, LLC 
7. Cornerstone Rehabilitation and Healthcare Center, LLC 
8. Crystal Rehabilitation and Healthcare Center, LLC 
9. Delta Rehabilitation and Healthcare Center of Cleveland, LLC 
10. Farmville Rehabilitation and Healthcare Center, LLC 
11. Fleetwood Rehabilitation and Healthcare Center, LLC 
12. Great Oaks Rehabilitation and Healthcare Center, LLC 
13. Greenville Rehabilitation and Healthcare Center, LLC 
14. Greer Rehabilitation and Healthcare Center, LLC 
15. Grenada Rehabilitation and Healthcare Center, LLC 
16. Hillsville Rehabilitation and Healthcare Center, LLC 
17. Holly Springs Rehabilitation and Healthcare Center, LLC 
18. Indianola Rehabilitation and Healthcare Center, LLC 
19. Iva Rehabilitation and Healthcare Center, LLC 
20. Johns Island Rehabilitation and Healthcare Center, LLC 
21. Linley Park Rehabilitation and Healthcare Center, LLC 
22. Macon Rehabilitation and Healthcare Center, LLC 
23. Manna Rehabilitation and Healthcare Center, LLC 
24. McCormick Rehabilitation and Healthcare Center, LLC 
25. Natchez Rehabilitation and Healthcare Center, LLC 
26. Patewood Rehabilitation and Healthcare Center, LLC 
27. Picayune Rehabilitation and Healthcare Center, LLC 
28. Poinsett Rehabilitation and Healthcare Center, LLC 
29. Poplar Oaks Rehabilitation and Healthcare Center, LLC 
30. Rainbow Rehabilitation and Healthcare Center, LLC 
31. River Falls Rehabilitation and Healthcare Center, LLC 
32. Riverside Rehabilitation and Healthcare Center, LLC 
33. Rocky Mount Rehabilitation and Healthcare Center, LLC 
34. Scepter Rehabilitation and Healthcare Center, LLC 
35. Scepter Senior Living Center, LLC 
36. Simpsonville Rehabilitation and Healthcare Center, LLC 
37. Southern Oaks Rehabilitation and Healthcare Center, LLC 
38. The Bluffs Rehabilitation and Healthcare Center, LLC 
39. The Ridge Rehabilitation and Healthcare Center, LLC 
40. Trinity Mission Health & Rehab of Connersville, LLC 
41. Woodlands Rehabilitation and Healthcare Center, LLC 
42. Yazoo City Rehabilitation and Healthcare Center, LLC 
43. Brushy Creek Rehabilitation and Healthcare Center, LLC  
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EXHIBIT A 

Form of Compliance Certificate 

COMPLIANCE CERTIFICATE 

To: OHI ASSET RO, LLC 
Date: ___________________, 2018 
Subject: Compliance Certificate for Week ending _________, 2018 

In accordance with that certain Senior Secured Superpriority Debtor-in-Possession Credit 
Agreement dated as of March ___, 2018 (as amended from time to time, the “Credit Agreement”), 
by and among 4 West Holdings, Inc., a Delaware corporation (the “Parent Borrower”), each of the 
direct and indirect subsidiaries of the Parent Borrower party to the Credit Agreement as a 
“Borrower” (each individually, a “Subsidiary Borrower” and collectively, the “Subsidiary 
Borrowers”; and together with the Parent Borrower, the “Borrowers”), each of the direct and 
indirect subsidiaries of the Parent Borrower party to the Credit Agreement as a “Guarantor” (each 
individually, a “Guarantor” and collectively, the “Guarantors”; and together with the Borrowers, 
each individually, a “Loan Party” and collectively, the “Loan Parties”), and OHI Asset RO, LLC, a 
Maryland limited liability company, as the Lender (as defined therein), attached is the Variance 
Report for the Loan Parties dated _________________, 2018 (the “Reporting Date”) and the 
year-to-date period then ended (the “Current Variance Report”).  All terms used in this certificate 
have the meanings given in the Credit Agreement. 

A. Preparation of the Variance Report.  I certify that the Current Variance Report 
has been prepared in a manner consistent with the preparation of the Approved Budget [and the 
preparation of previously delivered Variance Reports]. 

B. Restructuring Support Agreement. I certify that:   

(Check one) 

☐ No event specified in Paragraph 5(b)(v)(A) of the Restructuring Support Agreement 
has occurred, except as previously reported to the Lender in writing. 

☐ I have knowledge of the occurrence of an event specified in Paragraph 5(b)(v)(A) of 
the Restructuring Support Agreement not previously reported to the Lender in writing, as more fully 
described in the statement of facts attached to this Certificate, including any action taken or 
proposed to be taken with respect thereto. 

C. Professional Fees.  The aggregate amount of fees and expenses incurred by 
professionals or professional firms retained by the Loan Parties or the Committee from the Petition 
Date through the Reporting Date (determined based upon billing invoices submitted by such 
professionals to the Loan Parties) does not exceed the aggregate amount of such fees and expenses 
set forth in the Approved Budget for the same period regardless of which week such fees and 
expenses are actually allowed and paid. 
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D. Carve-Out Reserve.  The aggregate amount of the Carve-Out Reserve as of the 
Reporting Date is $____________.  Supporting calculations are attached. 

E. Events of Default.  I certify that:   

(Check one) 

☐ I have no knowledge of the occurrence of an Event of Default or Unmatured Event 
of Default under the Credit Agreement, except as previously reported to the Lender 
in writing. 

☐ I have knowledge of an Event of Default or Unmatured Event of Default under the 
Credit Agreement not previously reported to the Lender in writing, as more fully 
described in the statement of facts attached to this Certificate, and further, I 
acknowledge that the Lender may under the terms of the Credit Agreement impose 
the Default Rate at any time during the continuance of such Event of Default. 

 4 WEST HOLDINGS, INC., for itself and 
for each of the other Loan Parties 

By:   
Print Name:   
Title:   
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re:  

4 West Holdings, Inc. et al.,1

Debtors.  

§  
§  
§  
§  
§  
§  
§  
§  

Chapter 11 

Case No. 18-_____ (___) 

(Jointly Administered) 

INTERIM ORDER: (I) AUTHORIZING THE DEBTORS TO (A) OBTAIN SENIOR 
SECURED PRIMING SUPERPRIORITY POSTPETITION FINANCING, (B) GRANT 

LIENS AND SUPERPRIORITY ADMINISTRATIVE EXPENSE STATUS, (C) USE 
CASH COLLATERAL OF PREPETITION SECURED PARTIES, AND (D) GRANT 

ADEQUATE PROTECTION TO PREPETITION SECURED PARTIES; (II) 
SCHEDULING A FINAL HEARING; AND (III) GRANTING RELATED RELIEF  

On the motion dated March 6, 2018 (the “Motion”)2 of the above-captioned debtors and 

debtors in possession (collectively, the “Debtors”) in the above-captioned chapter 11 cases 

(collectively, the “Chapter 11 Cases”), seeking entry of an interim order (this “Interim Order”) 

and a final order (the “Final Order”), under Sections 105, 361, 362, 363, 364(c)(1), 364(c)(2), 

364(c)(3), 364(d)(1), 364(e) and 507 of title 11 of the United States Code, 11 U.S.C. §§ 101-

1532 (the “Bankruptcy Code”), Rules 2002, 4001, 6004, 9013, and 9014 of the Federal Rules of 

Bankruptcy Procedure (the “Bankruptcy Rules”), and the Local Bankruptcy Rules for the 

Northern District of Texas (the “Local Rules”), seeking, among other things: 

(1)  authorization for the Debtors to (A) obtain postpetition secured debtor in 

possession financing in an aggregate principal amount of up to $30,000,000 (the “DIP 

Facility”), pursuant to the terms and conditions set forth in the Senior Secured 

1 A list of the Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 
identification number, is attached hereto as Exhibit 1. 
2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Motion or the 
applicable DIP Documents (as defined herein).
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Superpriority Debtor-in-Possession Credit Agreement (substantially in the form attached 

hereto as Exhibit 2, and as hereafter amended, restated, supplemented, waived, or 

otherwise modified from time to time, all in accordance with, and subject to, the terms of 

this Interim Order, the “DIP Credit Agreement”), by and among certain of the Debtors, as 

borrowers (collectively, the “DIP Borrowers”), certain of the Debtors, as guarantors 

(collectively, the “DIP Guarantors”), and OHI Asset RO, LLC, as lender (the “DIP 

Lender”), and (B) incur the “Obligations” under the DIP Credit Agreement (such 

Obligations, as defined in the DIP Credit Agreement, shall be referred to herein as the 

“DIP Obligations”) (the DIP Credit Agreement and the other “Loan Documents” (as 

defined in the DIP Credit Agreement), together with any related agreements, documents, 

guarantees, certificates, instruments, exhibits and schedules, each as amended, restated, 

supplemented, waived, or otherwise modified from time to time, the “DIP Documents”); 

(2)  authorization for the Debtors to execute and deliver the DIP Documents 

and to perform all of their respective obligations thereunder and such other and further 

acts as may be necessary or desirable in connection with the DIP Documents;  

(3) the grant of valid, enforceable, non-avoidable, automatically and properly 

perfected security interests, liens and superpriority claims, including allowed 

superpriority administrative expense claims pursuant to Section 364(c)(1) of the 

Bankruptcy Code and liens pursuant to Sections 364(c)(2) and 364(c)(3) of the 

Bankruptcy Code (and, solely as set forth in paragraph 13(a)(iii) below, priming liens 

pursuant to Section 364(d)(1) of the Bankruptcy Code), to the DIP Lender in the DIP 

Collateral (as defined herein) (and all proceeds thereof), including, without limitation, all 

property constituting “Cash Collateral,” as defined in Section 363(a) of the Bankruptcy 
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Code (“Cash Collateral”), to secure all DIP Obligations, as more fully set forth in this 

Interim Order; 

(4) authorization for the Debtors to use Cash Collateral of the Prepetition 

Secured Parties (as defined herein) solely as provided herein, and the provision of 

adequate protection to the Prepetition Secured Parties for any Diminution in Value of 

their interests in the Prepetition Collateral (each as defined herein), including any Cash 

Collateral, solely as set forth in paragraph 14 below; 

(5) authorization for (i) the repayment in full, in cash, of the Sterling 

Obligations (as defined herein) on the date of the closing of the DIP Facility (the 

“Closing Date”) in accordance with that certain Payoff Letter attached hereto as Exhibit 3 

(the “Payoff Letter” and the amount of such repayment being defined in the Payoff Letter 

as the “Payoff Amount”), (ii) the provision of adequate protection to the Sterling Parties 

of their interests in the assets of the Sterling Debtors that secure the Sterling Secured 

Claim for repayment of the Sterling Loan Obligations (each as defined below), and (iii) 

payment of the Remaining Sterling Obligations (as defined below); 

(6) modification of the automatic stay imposed under Section 362 of the 

Bankruptcy Code, to the extent necessary, to implement and effectuate the terms and 

provisions of the DIP Documents and this Interim Order; 

(7) the scheduling of an emergency interim hearing (the “Interim Hearing”) 

on the Motion for this Court to consider entry of this Interim Order; and 

(8) the scheduling of a final hearing (the “Final Hearing”) on the Motion for a 

date that is on or before the 30th day after the Petition Date (as defined herein) for this 
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Court to consider entry of the Final Order, inter alia, authorizing the borrowings under 

the DIP Facility on a final basis. 

This Court having found that notice of the interim relief sought in the Motion and the 

Interim Hearing was provided by the Debtors in accordance with Bankruptcy Rules 2002, 4001 

and 9014 and all applicable Local Rules, and having held the Interim Hearing on March ___, 

2018; and after considering the Motion, the First Day Declaration, the DIP Documents, and the 

evidence submitted and the arguments made on the record at the Interim Hearing; and there 

being no unresolved objections to the interim relief requested in the Motion; and it appearing to 

this Court that granting the interim relief requested in the Motion is necessary to avoid 

immediate and irreparable harm to the Debtors and their estates pending the Final Hearing, and is 

otherwise fair and reasonable and in the best interests of the Debtors, their creditors, and their 

estates, represents a sound exercise of the Debtors’ business judgment, and is necessary for the 

continued operation of the Debtors’ businesses; and upon the record of the Chapter 11 Cases and 

after due deliberation and consideration and for good and sufficient cause appearing therefor: 

THIS COURT HEREBY FINDS AND CONCLUDES AS FOLLOWS:

A. Petition Date. On March 6, 2018 (the “Petition Date”), each Debtor filed a 

voluntary petition with this Court commencing a case under chapter 11 of the Bankruptcy Code. 

The Debtors are continuing to operate their respective businesses and manage their respective 

properties as debtors in possession pursuant to Sections 1107 and 1108 of the Bankruptcy Code. 

As of the date hereof, no trustee or examiner has been appointed in any of the Chapter 11 Cases.

B. Jurisdiction and Venue. This Court has jurisdiction over these proceedings 

pursuant to 28 U.S.C. §§ 157 and 1334. This is a core proceeding pursuant to 28 U.S.C. § 

157(b).  Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.
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C. Committee Formation. As of the date hereof, no official committee of unsecured 

creditors or any other statutory committee (collectively, the “Committee”) has been appointed in 

any of the Chapter 11 Cases.

D. Debtors’ Stipulations. After consultation with their attorneys and other advisors, 

and without prejudice to the rights of any other non-Debtor party-in-interest (but subject to the 

limitations set forth in paragraph 18 below), the Debtors (on their behalf and on behalf of their 

estates) hereby admit, acknowledge, agree and stipulate as follows (collectively, the “Debtors’ 

Stipulations”):

(i) Pursuant to that certain Revolving Loan and Security Agreement dated 
March 1, 2016 (as amended, restated, supplemented, or otherwise modified from time to 
time, the “Sterling Agreement” and, together with all other “Loan Documents” (as 
defined in the Sterling Agreement) and any other related agreements, documents, and 
instruments, each as may be amended, restated, supplemented, or otherwise modified 
from time to time, the “Sterling Documents”), by and among 4 West Holdings, Inc., as 
“Parent Guarantor” (the “Sterling Guarantor”), the “Borrowers” listed on Schedule A 
thereto (the “Sterling Borrowers” and, together with the Sterling Guarantor, the “Sterling 
Debtors”), Sterling National Bank, as “Administrative Agent” and “Collateral Agent” 
(the “Sterling Agent”), and each of the “Lenders” from time to time party thereto (the 
“Sterling Lenders” and, together with the Sterling Agent, the “Sterling Parties”), the 
Sterling Lenders provided revolving credit and other financial accommodations to or for 
the benefit of the Sterling Debtors (the “Sterling Facility”);   

(ii) As set forth in the Payoff Letter (defined below), as of March 8, 2018, the 
aggregate outstanding amount of the “Obligations” (as defined in the Sterling 
Agreement) (the “Sterling Obligations”) is $14,216,459.08; 

(iii) As more fully set forth in the Sterling Documents, prior to the Petition 
Date, the Sterling Debtors granted to the Sterling Agent, for its benefit and the benefit of 
the Sterling Lenders, a security interest in and lien upon (the “Sterling Liens”) all 
“Collateral” under and as defined in the Sterling Documents (the “Sterling Collateral”) to 
secure repayment of the Sterling Obligations; 

(iv) The Debtors acknowledge and agree that, as of the Petition Date, (a) the 
Sterling Obligations constitute legal, valid, enforceable, non-avoidable, and binding 
obligations of each of the Sterling Debtors; (b) no offsets, recoupments, challenges, 
objections, defenses, claims, or counterclaims of any kind or nature to any of the Sterling 
Liens or the Sterling Obligations exist; (c) no portion of the Sterling Liens or the Sterling 
Obligations is subject to any challenge or defense, including avoidance, disallowance, 
disgorgement, recharacterization, reduction, or subordination pursuant to the Bankruptcy 

Case 18-30777-hdh11 Doc 18-4 Filed 03/06/18    Entered 03/06/18 23:52:33    Page 6 of 68



FINAL DRAFT  

C:\Users\ds32429\AppData\Local\Microsoft\Windows\Temporary Internet Files\Content.Outlook\NI2O7348\Ex. D Interim DIP Order (Clean - 
Final Draft) (3-6-18).docx 6 

Code or applicable non-bankruptcy law; (d) the Sterling Documents are valid and 
enforceable by the Sterling Parties against each of the Sterling Debtors party thereto; (e) 
the Sterling Liens (1) were fully perfected as of the Petition Date, (2) constitute legal, 
valid, binding, enforceable, non-avoidable and properly perfected security interests in and 
liens on the Sterling Collateral, (3) were granted to or for the benefit of the Sterling 
Parties for fair consideration and reasonably equivalent value, and (4) have priority over 
any and all other security interests in and liens on the Sterling Collateral, subject only to 
valid, properly perfected, and non-avoidable security interests in or liens on the Sterling 
Collateral in existence as of the Petition Date that are senior to the Sterling Liens; (f) the 
Sterling Obligations constitute allowed secured claims against the Sterling Debtors’ 
estates within the meaning of Sections 502 and 506 of the Bankruptcy Code; and (g) the 
Debtors and their estates have no claim, objection, challenge or cause of action against 
the Sterling Parties or any of their respective successors, assigns, affiliates, parents, 
subsidiaries, partners, controlling persons, representatives, agents, attorneys, advisors, 
financial advisors, consultants, professionals, officers, directors, members, managers, 
shareholders, and employees, past, present and future, and their respective heirs, 
predecessors, successors and assigns, whether arising under applicable state or federal 
law (including, without limitation, any recharacterization, subordination, avoidance, or 
other claims arising under or pursuant to Sections 105, 510 or 542 through 553 of the 
Bankruptcy Code or applicable state law equivalents), arising out of, based upon, related 
to, or connected with any of the Sterling Documents (or the transactions contemplated 
thereunder), the Sterling Obligations, the Sterling Collateral, or the Sterling Liens, and 
(h) the Debtors waive, discharge, and release any right to challenge the Sterling 
Documents (or the transactions contemplated thereunder), the Sterling Obligations (or the 
priority of the Debtors’ obligations thereunder), the Sterling Parties’ rights or claims with 
respect to the Sterling Collateral, or the Sterling Liens in any respect; 

(v) Prior to the Petition Date, the Sterling Debtors were in default of their 
debts and obligations under the Sterling Documents and interest has been and is 
continuing to accrue on the Sterling Obligations at the applicable default rate; 

(vi) Pursuant to that certain Master Lease Agreement (South East Region) 
dated as of November 27, 2013 (as amended, restated, supplemented, or otherwise 
modified from time to time, the “SE Master Lease”), by and among the parties identified 
on Schedule 1 thereto as “Tenants” (the “SE Master Lease Tenants”) and the parties 
identified on Schedule 1 thereto as “Landlords (the “SE Master Lease Landlords”), the 
SE Master Lease Landlords lease the “Leased Property” (as defined in the SE Master 
Lease) (the “SE Leased Property”) to the SE Master Lease Tenants; 

(vii) Pursuant to that certain Guaranty of Obligations (South East Region) dated 
as of November 27, 2013 (as amended, restated, supplemented, or otherwise modified 
from time to time, the “SE Master Lease Guaranty”), by and among the parties identified 
on Schedules A-1 and A-2 thereof (the “SE Master Lease Guarantors” and, together with 
the SE Master Lease Tenants, the “SE Master Lease Debtors”) and the SE Master Lease 
Landlords, the SE Master Lease Guarantors guaranteed, among other things, the payment 
and performance of all amounts owing under the SE Master Lease and all “Obligor 
Group Obligations” (as defined therein); 
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(viii) As of the Petition Date, the aggregate amount due and owing under the SE 
Master Lease was not less than $43,747,162.69 (such amount, together with all other 
amounts incurred or accrued in accordance with the SE Master Lease, the SE Master 
Lease Guaranty, all other “Lease Documents” (as defined in the SE Master Lease), and 
any other related agreements, documents, and instruments (as each may be amended, 
restated, supplemented, or otherwise modified from time to time, collectively, the “SE 
Master Lease Documents”), including, without limitation, fees, expenses, charges, 
amounts, costs, and obligations of whatever nature owing, whether or not contingent, 
whenever arising, accrued, accruing, due, owing or chargeable under or in respect of any 
of the SE Master Lease Debtors’ obligations pursuant to the SE Master Lease 
Documents, being collectively referred to herein as the “SE Master Lease Obligations”); 

(ix) Pursuant to that certain Master Lease Agreement (Indiana Region) dated 
as of November 27, 2013 (as amended, restated, supplemented, or otherwise modified 
from time to time, the “IN Master Lease”), by and among the parties identified on 
Schedule 1 thereto as “Tenants” (the “IN Master Lease Tenants”) and the parties 
identified on Schedule 1 thereto as “Landlords (the “IN Master Lease Landlords”), the IN 
Master Lease Landlords lease the “Leased Property” (as defined in the IN Master Lease) 
(the “IN Leased Property”) to the IN Master Lease Tenants; 

(x) Pursuant to that certain Guaranty of Obligations (Indiana Region) dated as 
of November 27, 2013 (as amended, restated, supplemented, or otherwise modified from 
time to time, the “IN Master Lease Guaranty”), by and among the parties identified on 
Schedules A-1 and A-2 thereof (the “IN Master Lease Guarantors” and, together with the 
IN Master Lease Tenants, the “IN Master Lease Debtors”) and the IN Master Lease 
Landlords, the IN Master Lease Guarantors guaranteed, among other things, the payment 
and performance of all amounts owing under the IN Master Lease and all “Obligor Group 
Obligations” (as defined therein); 

(xi) As of the Petition Date, the aggregate amount due and owing under the IN 
Master Lease was not less than $297,871.91 (such amount, together with all other 
amounts incurred or accrued in accordance with the IN Master Lease, the IN Master 
Lease Guaranty, all other “Lease Documents” (as defined in the IN Master Lease), and 
any other related agreements, documents, and instruments (as each may be amended, 
restated, supplemented, or otherwise modified from time to time, collectively, the “IN 
Master Lease Documents), including, without limitation, fees, expenses, charges, 
amounts, costs, and obligations of whatever nature owing, whether or not contingent, 
whenever arising, accrued, accruing, due, owing or chargeable under or in respect of any 
of the IN Master Lease Debtors’ obligations pursuant to the IN Master Lease Documents, 
being collectively referred to as the “IN Master Lease Obligations”); 

(xii) Pursuant to that certain Master Lease Agreement dated as of June 27, 2014 
(as amended, restated, supplemented, or otherwise modified from time to time, the 
“SC/GA Master Lease”), by and among New Ark Master Tenant, LLC (the “SC/GA 
Master Lease Tenant”) and the parties identified on Schedule 1 thereto as “Landlords (the 
“SC/GA Master Lease Landlords”), the SC/GA Master Lease Landlords lease the 
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“Leased Property” (as defined in the SC/GA Master Lease) (the “SC/GA Leased 
Property”) to the SC/GA Master Lease Tenant; 

(xiii) Pursuant to that certain Guaranty of Obligations (Orangeburg, SC, 
Greenville, SC and Macon, GA) dated as of June 27, 2013 (as amended, restated, 
supplemented, or otherwise modified from time to time, the “SC/GA Master Lease 
Guaranty”), by and among the parties identified on Schedules A-1 and A-2 thereof (the 
“SC/GA Master Lease Guarantors” and, together with the SC/GA Master Lease Tenants, 
the “SC/GA Master Lease Debtors”) and the SC/GA Master Lease Landlords, the SC/GA 
Master Lease Guarantors guaranteed, among other things, the payment and performance 
of all amounts owing under the SC/GA Master Lease and all “Obligor Group Obligations 
(as defined therein); 

(xiv) As of the Petition Date, the aggregate amount due and owing under the 
SC/GA Master Lease was not less than $5,043,835.29 (such amount, together with all 
other amounts incurred or accrued in accordance with the SC/GA Master Lease, the 
SC/GA Master Lease Guaranty, all other “Lease Documents” (as defined in the SC/GA 
Master Lease), and any other related agreements, documents, and instruments (as each 
may be amended, restated, supplemented, or otherwise modified from time to time, 
collectively, the “SC/GA Master Lease Documents”) including, without limitation, fees, 
expenses, charges, amounts, costs, and obligations of whatever nature owing, whether or 
not contingent, whenever arising, accrued, accruing, due, owing or chargeable under or in 
respect of any of the SC/GA Master Lease Debtors’ obligations pursuant to the SC/GA 
Master Lease Documents, being collectively referred to as the “SC/GA Master Lease 
Obligations”); 

(xv) Pursuant to that certain Master Lease Agreement (North West Region) 
dated as of November 27, 2013 (as amended, restated, supplemented, or otherwise 
modified from time to time, the “NW Master Lease”), by and among the parties identified 
on Schedule 1 thereto as “Tenants” (the “NW Master Lease Tenants”) and the parties 
identified on Schedule 1 thereto as “Landlords (the “NW Master Lease Landlords”), the 
NW Master Lease Landlords previously leased the “Leased Property” (as defined in the 
NW Master Lease) (the “NW Leased Property”) to the NW Master Lease Tenants; 

(xvi) Pursuant to that certain Guaranty of Obligations (North West Region) 
dated as of November 27, 2013 (as amended, restated, supplemented, or otherwise 
modified from time to time, the “NW Master Lease Guaranty”), by and among the parties 
identified on Schedules A-1 and A-2 thereof (the “NW Master Lease Guarantors” and, 
together with the NW Master Lease Tenants, the “NW Master Lease Debtors”) and the 
NW Master Lease Landlords, the NW Master Lease Guarantors guaranteed, among other 
things, the payment and performance of all amounts owing under the NW Master Lease 
and all “Obligor Group Obligations” (as defined therein); 

(xvii) As of the Petition Date, the aggregate amount due and owing under the 
NW Master Lease was not less than $668,933.76 (such amount, together with all other 
amounts incurred or accrued in accordance with the NW Master Lease, the NW Master 
Lease Guaranty, all other “Lease Documents” (as defined in the NW Master Lease), and 

Case 18-30777-hdh11 Doc 18-4 Filed 03/06/18    Entered 03/06/18 23:52:33    Page 9 of 68



FINAL DRAFT  

C:\Users\ds32429\AppData\Local\Microsoft\Windows\Temporary Internet Files\Content.Outlook\NI2O7348\Ex. D Interim DIP Order (Clean - 
Final Draft) (3-6-18).docx 9 

any other related agreements, documents, and instruments (as each may be amended, 
restated, supplemented, or otherwise modified from time to time, collectively, the “NW 
Master Lease Documents), including, without limitation, fees, expenses, charges, 
amounts, costs, and obligations of whatever nature owing, whether or not contingent, 
whenever arising, accrued, accruing, due, owing or chargeable under or in respect of any 
of the NW Master Lease Debtors’ obligations pursuant to the NW Master Lease 
Documents, being collectively referred to as the “NW Master Lease Obligations”); 

(xviii) Pursuant to that certain Master Lease Agreement (Texas Region) dated as 
of November 27, 2013 (as amended, restated, supplemented, or otherwise modified from 
time to time, the “TX Master Lease” and, together with the SE Master Lease, the IN 
Master Lease, SC/GA Master Lease, and the NW Master Lease, the “Master Leases”), by 
and among the parties identified on Schedule 1 thereto as “Tenants” (the “TX Master 
Lease Tenants”) and the parties identified on Schedule 1 thereto as “Landlords (the “TX 
Master Lease Landlords” and, together with the SE Master Lease Landlords, the IN 
Master Lease Landlords, the SC/GA Master Lease Landlords, and the NW Master Lease 
Landlords, the “Master Lease Landlords”), the TX Master Lease Landlords previously 
leased the “Leased Property” (as defined in the TX Master Lease) (the “TX Leased 
Property” and, together with the SE Leased Property, the IN Leased Property, the SC/GA 
Leased Property, and the NW Leased Property, the “Leased Property”) to the TX Master 
Lease Tenants; 

(xix) Pursuant to that certain Guaranty of Obligations (Texas Region) dated as 
of November 27, 2013 (as amended, restated, supplemented, or otherwise modified from 
time to time, the “TX Master Lease Guaranty”), by and among the parties identified on 
Schedules A-1 and A-2 thereof (the “TX Master Lease Guarantors” and, together with the 
TX Master Lease Tenants, the “TX Master Lease Debtors” and, together with the SE 
Master Lease Debtors, the IN Master Lease Debtors, the SC/GA Master Lease Debtors, 
and the NW Master Lease Debtors, the “Master Lease Debtors”) and the TX Master 
Lease Landlords, the TX Master Lease Guarantors guaranteed, among other things, the 
payment and performance of all amounts owing under the TX Master Lease and all 
“Obligor Group Obligations” (as defined therein); 

(xx) Pursuant to the Termination of Prime Lease and Master Sublease (9 Texas 
Facilities) dated as of July 1, 2017 (the “TX Master Lease Termination”), by and among 
the TX Master Lease Landlords, the TX Master Lease Tenants, the TX Master Lease 
Guarantors, and the parties identified as “Subtenants” and “Sublease Guarantors” therein, 
the parties agreed, among other things, (a) to terminate the TX Master Lease, and (b) that 
the TX Master Lease Tenants would pay the “Security Deposit” to the TX Master Lease 
Landlords in the amount of $1,250,000.00;  

(xxi) As of the Petition Date, the aggregate amount due and owing under the TX 
Master Lease Documents (defined below) was not less than $1,250,000.00 (such amount, 
together with all other amounts incurred or accrued in accordance with the TX Master 
Lease, the TX Master Lease Guaranty, the TX Master Lease Termination, all other 
“Lease Documents” (as defined in the TX Master Lease), and any other related 
agreements, documents, and instruments (as each may be amended, restated, 
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supplemented, or otherwise modified from time to time, collectively, the “TX Master 
Lease Documents” and, together with the SE Master Lease Documents, the IN Master 
Lease Documents, the SC/GA Master Lease Documents, and the NW Master Lease 
Documents, the “Master Lease Documents”), including, without limitation, fees, 
expenses, charges, amounts, costs, and obligations of whatever nature owing, whether or 
not contingent, whenever arising, accrued, accruing, due, owing or chargeable under or in 
respect of any of the TX Master Lease Debtors’ obligations pursuant to the TX Master 
Lease Documents, being collectively referred to as the “TX Master Lease Obligations” 
and, together with the SE Master Lease Obligations, the IN Master Lease Obligations, the 
SC/GA Master Lease Obligations, and the NW Master Lease Obligations, the “Master 
Lease Obligations”); 

(xxii) As more fully set forth in the Master Lease Documents, prior to the 
Petition Date, (a) the Master Lease Debtors granted to the Master Lease Landlords or to 
OHI Asset RO, LLC, as collateral agent (the “Master Lease Agent”) for the benefit of the 
Master Lease Landlords (the Master Lease Landlords and the Master Lease Agent being 
referred to, collectively, as the “Master Lease Parties”), security interests in and liens on 
(collectively, the “Master Lease Fixed Liens”) all “Collateral” and “Pledged Collateral” 
under and as defined in the Master Lease Documents (other than the Mortgages) 
(collectively, the “Master Lease Fixed Collateral”), (b) the Master Lease Fixed Liens 
granted under or in connection with the SE Master Lease, the IN Master Lease, the NW 
Master Lease, and the TX Master Lease secure repayment of all Master Lease 
Obligations other than the SC/GA Master Lease Obligations, all Working Capital 
Obligations (defined below) and all other “Obligor Group Obligations” (as defined in the 
Master Leases and the Working Capital Agreement), (c) the Master Lease Fixed Liens 
granted under or in connection with the SC/GA Master Lease secure repayment of all 
SC/GA Master Lease Obligations, (d) pursuant to mortgages, deeds of trust, and/or other 
security instruments recorded or filed against the SE Leased Property (collectively with 
all other documents and instruments related thereto, the “SE Mortgages”), the SE Master 
Lease Tenants granted the SE Master Lease Landlords precautionary security interests in 
and liens on (collectively, the “SE Mortgage Liens”) all of the SE Leased Property and 
other collateral as described therein (collectively, the “SE Mortgage Collateral”) to secure 
repayment of all Master Lease Obligations other than the SC/GA Master Lease 
Obligations, and (e) pursuant to mortgages, deeds of trust, and/or other security 
instruments recorded or filed against the IN Leased Property (collectively with all other 
documents and instruments related thereto, the “IN Mortgages”), the IN Master Lease 
Tenants granted the IN Master Lease Landlords precautionary security interests in and 
liens on (collectively, the “IN Mortgage Liens” and, together with the SE Mortgage 
Liens, the “Mortgage Liens”) all of the IN Leased Property and other collateral as 
described therein (collectively, the “IN Mortgage Collateral” and, together with the SE 
Mortgage Collateral, the “Mortgage Collateral”) to secure repayment of all Master Lease 
Obligations other than the SC/GA Master Lease Obligations.  As used herein, (y) the 
term “Master Lease Collateral” shall mean (1) all Master Lease Fixed Collateral, and (2) 
in the event that any Master Lease is recharacterized (or, by agreement of the applicable 
Master Lease Landlords, is deemed to be recharacterized) as a secured financing 
agreement with respect to any Leased Property, all Mortgage Collateral associated with 
such Leased Property, and (z) the term “Master Lease Liens” shall mean (1) all Master 
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Lease Fixed Liens, and (2) in the event that any Master Lease is recharacterized (or, by 
agreement of the applicable Master Lease Landlords, is deemed to be recharacterized) to 
be a secured financing agreement with respect to any Leased Property, all Mortgage 
Liens associated with such Leased Property;   

(xxiii) Pursuant to that certain Working Capital Loan Agreement dated May 2, 
2017 (as amended, restated, supplemented, or otherwise modified from time to time, the 
“Working Capital Agreement” and together with all related agreements, documents, and 
instruments, each as may be amended, restated, supplemented, or otherwise modified 
from time to time, the “Working Capital Documents” and, together with the Master Lease 
Documents, the “Prepetition Documents”), by and among the “Borrowers” listed on 
Schedule 2 thereto (the “Working Capital Debtors”) and OHI Asset RO, LLC, as lender 
(the “Working Capital Lender”), the Working Capital Lender provided revolving credit 
and other financial accommodations to or for the benefit of the Working Capital Debtors 
(the “Working Capital Facility”) (the Master Lease Parties and the Working Capital 
Lender are referred to, collectively, as the “Prepetition Secured Parties”); 

(xxiv) As of the Petition Date, the aggregate amount due and owing under the 
Working Capital Facility was not less than $15,241,670.33 (such amount, together with 
all other amounts incurred or accrued in accordance with the Working Capital 
Documents, including, but not limited to, accrued and unpaid interest, fees, expenses and 
disbursements (including attorneys’ fees), treasury, cash management, bank product, and 
derivative obligations, indemnification obligations, guarantee obligations, and other 
charges, amounts and costs of whatever nature owing, whether or not contingent, 
whenever arising, accrued, accruing, due, owing or chargeable under or in respect of any 
of the Working Capital Debtors’ obligations pursuant to, or secured by, the Working 
Capital Documents, including all “Obligations” under and as defined in the Working 
Capital Agreement, being collectively referred to as the “Working Capital Obligations” 
and, together with the Master Lease Obligations, the “Prepetition Obligations”); 

(xxv) As more fully set forth in the Working Capital Documents, prior to the 
Petition Date, the Working Capital Debtors granted to the Working Capital Lender a 
security interest in and lien on (the “Working Capital Liens” and, together with the 
Master Lease Liens, the “Prepetition Liens”) all “Collateral” under and as defined in the 
Working Capital Documents (the “Working Capital Collateral” and, together with the 
Master Lease Collateral, the “Prepetition Collateral”) to secure repayment of the 
Prepetition Obligations other than the SC/GA Master Lease Obligations; and 

(xxvi) The Debtors acknowledge and agree that, as of the Petition Date, (a) the 
Master Lease Obligations constitute legal, valid, enforceable, non-avoidable and binding 
obligations of each of the Master Lease Debtors; (b) the Working Capital Obligations 
constitute legal, valid, enforceable, non-avoidable, and binding obligations of each of the 
Working Capital Debtors, (c) no offsets, recoupments, challenges, objections, defenses, 
claims, or counterclaims of any kind or nature to any of the Prepetition Liens or the 
Prepetition Obligations exist; (d) no portion of the Prepetition Liens or the Prepetition 
Obligations is subject to any challenge or defense, including avoidance, disallowance, 
disgorgement, recharacterization, reduction or subordination pursuant to the Bankruptcy 
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Code or applicable non-bankruptcy law; (e) the Prepetition Documents are valid and 
enforceable by the Prepetition Secured Parties against each of the Debtors party thereto; 
(f) the Prepetition Liens (1) were fully perfected as of the Petition Date, (2) constitute 
legal, valid, binding, enforceable, non-avoidable and properly perfected security interests 
in and liens on the Prepetition Collateral, (3) were granted to, or for the benefit of, the 
Prepetition Secured Parties for fair consideration and reasonably equivalent value, and (4) 
have priority over any and all other liens on the Prepetition Collateral, subject to (A) any 
Permitted Prior Liens (as defined below), and (B) prior to payment of the Payoff Amount, 
any Sterling Liens that constitute senior liens, including without limitation any Sterling 
Liens that constitute first priority liens on the Prepetition Collateral in accordance with 
that certain Subordination and Intercreditor Agreement dated as of March 1, 2016, as 
amended by that certain First Amendment to Subordination and Intercreditor Agreement 
dated May 2, 2017, between and among the Sterling Agent, the parties identified as 
“Borrowers” and “Landlords” therein, and OHI Asset RO, LLC, as landlord 
representative (as amended, restated, supplemented, or otherwise modified from time to 
time, the “Intercreditor Agreement”); (g) the Omega Secured Claim (as defined in the 
RSA) constitutes an allowed secured claim against the Debtors’ estates within the 
meaning of Sections 502 and 506 of the Bankruptcy Code; (h) the Debtors and their 
estates have no claim, objection, challenge or cause of action against the Prepetition 
Secured Parties or any of their respective successors, assigns, affiliates, parents, 
subsidiaries, partners, controlling persons, representatives, agents, attorneys, advisors, 
financial advisors, consultants, professionals, officers, directors, members, managers, 
shareholders, and employees, past, present and future, and their respective heirs, 
predecessors, successors and assigns, whether arising under applicable state or federal 
law (including, without limitation, any recharacterization, subordination, avoidance or 
other claims arising under or pursuant to Sections 105, 510 or 542 through 553 of the 
Bankruptcy Code or applicable state law equivalents), arising out of, based upon, related 
to, or connected with any of the Prepetition Documents (or the transactions contemplated 
thereunder), the Prepetition Obligations, the Prepetition Collateral, or the Prepetition 
Liens; and (i) the Debtors waive, discharge, and release any right to challenge the 
Prepetition Documents (or the transactions contemplated thereunder), the Prepetition 
Obligations (or the priority of the Debtors’ obligations thereunder), the Prepetition 
Secured Parties’ rights or claims with respect to the Prepetition Collateral, or the 
Prepetition Liens in any respect (it being the intention of the Debtors and the Prepetition 
Secured Parties that nothing contained in this subparagraph (xxvi) addresses any claims 
or defenses related to recharacterization of any Master Lease as a secured financing 
agreement). 

(xxvii) As a result of, among other things, the commencement of the Chapter 11 
Cases, the Debtors are in default of their debts and obligations under the Prepetition 
Documents and, as of the Petition Date, interest was accruing on the Prepetition 
Obligations at the applicable default rate.  

To the extent that any of the Debtors’ Stipulations in paragraph D(vi) - (xxvii) above 

conflicts with any provision contained in the RSA, the provisions of the RSA shall control. 
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E. Permitted Prior Liens.  As used herein, the term “Permitted Prior Liens” shall 

mean only (a) those Permitted Liens (as defined in the DIP Credit Agreement) identified on 

Schedule 2 to the DIP Credit Agreement that constitute valid, enforceable, prior, perfected, and 

non-avoidable liens as of the Petition Date, and (b) the Sterling Parties’ liens on the Sterling 

Bank Account Collateral (as defined below).  Nothing contained herein shall constitute a finding 

or ruling by this Court that any alleged Permitted Prior Lien is valid, senior, enforceable, prior, 

perfected, or non-avoidable.  Moreover, nothing shall prejudice the rights of any party-in-

interest, including, but not limited to, the Debtors, the DIP Lender, the Prepetition Secured 

Parties, or the Committee (if appointed) to challenge the validity, priority, enforceability, 

seniority, avoidability, perfection, or extent of any alleged Permitted Prior Lien.  The right of a 

seller of goods to reclaim or seek a return of such goods (whether under Section 546(c) of the 

Bankruptcy Code or otherwise) shall not be a Permitted Prior Lien and shall be expressly subject 

to the DIP Liens and the Prepetition Liens.

F. Cash Collateral.  Following payment of the Payoff Amount, all of the Debtors’ 

cash and cash equivalents, including any cash in deposit accounts of the Debtors, wherever 

located, shall constitute Cash Collateral of the Prepetition Secured Parties.  The Debtors are not 

authorized to use any Cash Collateral that constitutes Sterling Collateral until the Payoff Amount 

is paid in full.

G. Need for Postpetition Financing and Use of Cash Collateral. Based upon the 

pleadings and proceedings of record in the Chapter 11 Cases, the Debtors do not have sufficient 

available sources of working capital and financing to carry on the operation of their businesses 

without the DIP Facility and the use of Cash Collateral.  The Debtors’ ability to maintain 

business relationships with their vendors and suppliers, to make payroll, to make capital 
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expenditures, to make adequate protection payments, and to satisfy other working capital and 

operational needs and otherwise finance their operations and conduct their business affairs is 

essential to the Debtors’ continued viability.  In addition, based on the record presented at the 

Interim Hearing: (i) the Debtors’ critical need for financing and use of Cash Collateral is 

immediate and the entry of this Interim Order is necessary to avoid immediate and irreparable 

harm to the Debtors’ estates and the value of their assets; (ii) in the absence of the DIP Facility 

and the use of Cash Collateral, the continued operation of the Debtors’ businesses would not be 

possible and serious and irreparable harm to the Debtors and their estates would occur; and (iii) 

the preservation, maintenance and enhancement of the going concern value of the Debtors are of 

the utmost significance and importance.

H. Priming of the Prepetition Liens. The priming of the Prepetition Liens on the 

Prepetition Collateral under Section 364(d)(1) of the Bankruptcy Code, as contemplated by this 

Interim Order and the DIP Documents and as further described below, will enable the Debtors to 

obtain the DIP Facility and to continue to operate their businesses for the benefit of their estates 

and creditors.  The Prepetition Secured Parties consent to the priming of their respective 

Prepetition Liens on the Prepetition Collateral and have no objection to the adequate protection 

thereof as provided in this Interim Order.

I. No Credit Available on More Favorable Terms. Given their current financial 

condition, financing arrangements and capital structure, the Debtors are unable to obtain 

sufficient committed financing from sources other than the DIP Lender on terms more favorable 

than under the DIP Facility and the DIP Documents.  The Debtors are not able to obtain 

unsecured committed financing allowable as an administrative expense under Section 503(b)(1) 

of the Bankruptcy Code.  The Debtors also have been unable to obtain sufficient committed 
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financing (a) having priority over administrative expenses of the kind specified in Sections 

503(b), 507(a), and 507(b) of the Bankruptcy Code, (b) secured by a lien on property of the 

Debtors and their estates that is not otherwise subject to a lien, or (c) secured solely by a junior 

lien on property of the Debtors and their estates that is subject to a lien.  Financing on a 

postpetition basis is unavailable to the Debtors without providing the DIP Lender: (i) the DIP 

Liens on the DIP Collateral (each as defined herein), as provided herein and in the DIP 

Documents with the priorities set forth herein; (ii) the DIP Superpriority Claims (as defined 

herein); and (iii) the other rights, protections and benefits set forth in this Interim Order.  After 

considering all alternatives, the Debtors have concluded, in the exercise of their sound business 

judgment, that the DIP Facility represents the best financing available to them at this time and is 

in the best interests of their estates and creditors.

J. Sections 506(c) and 552(b). As a material inducement to the DIP Lender to  

agree to provide the DIP Facility, and in exchange for, among other things, (i) the DIP Lender’s 

agreement to subordinate its liens and superpriority claims to the Carve-Out (as defined herein), 

(ii) the Prepetition Secured Parties’ agreement to (a) subordinate the Prepetition Liens and the 

Omega Adequate Protection Liens (as defined herein) to the DIP Liens and the Carve-Out, and 

(b) the consensual use of Cash Collateral in accordance with the Budget Requirements and the 

terms of this Interim Order, and (iii) the Sterling Parties’ agreement to subordinate the Sterling 

Adequate Protection Liens (as defined herein) to the DIP Liens and the Carve-Out, subject to and 

upon entry of the Final Order, the DIP Lender, the Prepetition Secured Parties, and the Sterling 

Parties shall receive a waiver of any “equities of the case” exceptions or claims under Section 

552(b) of the Bankruptcy and a waiver of the provisions of Section 506(c) of the Bankruptcy 

Code.
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K. Use of Proceeds of the DIP Facility; Use of Cash Collateral; Consent of 

Prepetition Secured Parties and Sterling Parties. The Debtors have received the necessary 

consents from the Prepetition Secured Parties and the Sterling Parties to the (i) financing 

arrangements contemplated by this Interim Order and the DIP Documents, and (ii) the Debtors’ 

proposed use of Cash Collateral, on the terms and conditions set forth in this Interim Order.  

Such consents are expressly limited to the postpetition financing being provided by the DIP 

Lender and the use of Cash Collateral (in each case as contemplated by this Interim Order and 

the DIP Documents) and the provision of adequate protection herein, and shall not without 

further consent extend to any other postpetition financing or to any modified version of the DIP 

Facility or to any modified use of Cash Collateral.  As a condition to entry into the DIP 

Documents, the extension of credit under the DIP Facility, and the authorization to use Cash 

Collateral as provided in this Interim Order, the DIP Lender, the Prepetition Secured Parties, and 

the Sterling Parties require, and the Debtors have agreed, that proceeds of the DIP Facility and 

Cash Collateral shall be used, in each case only in a manner consistent with the terms and 

conditions of the DIP Documents and this Interim Order and in accordance with the Budget 

Requirements, solely for the following: (a) funding of working capital, capital expenditures, and 

other general corporate needs in the ordinary course in compliance with the Budget 

Requirements and the DIP Documents, (b) the provision of adequate protection to the Prepetition 

Secured Parties and the Sterling Parties, solely as provided for in this Interim Order, (c) the 

payment of costs of administration of the Chapter 11 Cases in compliance with the Budget 

Requirements and the DIP Documents (and subject to the limitations of the Carve-Out), (d) 

payment of interest, fees, costs and expenses related to the DIP Facility as provided for in this 

Interim Order and the DIP Documents (including the reasonable and documented fees and 
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expenses of the DIP Lender’s professionals and advisors), (e) application of the Carve-Out upon 

the delivery of a Carve-Out Trigger Notice, (f) payment of such prepetition obligations as 

permitted under the DIP Documents, consented to by the DIP Lender, and approved by this 

Court, (h) payment of the Payoff Amount on the Closing Date, (i) payment of the Remaining 

Sterling Obligations when due and payable, and (j) payment of such other amounts in 

compliance with the Budget Requirements and the DIP Documents; provided, however, that the 

proceeds of the Term Loan (as defined in the DIP Credit Agreement) shall be used solely for 

repayment in full of the Sterling Obligations pursuant to the Payoff Letter.  In the event that any 

provision contained in the Payoff Letter conflicts with the provisions of this Interim Order, the 

provisions of this Interim Order shall control.

L. Adequate Protection. The Prepetition Secured Parties are entitled to receive 

adequate protection pursuant to Sections 361, 362, 363 and 364 of the Bankruptcy Code, solely 

as set forth in paragraph 14 below, for any diminution in the value of their respective interests in 

the Prepetition Collateral (in each case, including Cash Collateral) resulting from, arising from, 

or attributable to, among other things, (i) the Debtors’ use, sale, or lease of the Prepetition 

Collateral, including, without limitation, Cash Collateral (ii) the granting of liens under Section 

364 of the Bankruptcy Code, (iii) the market value decline of the Prepetition Collateral, (iv) the 

imposition of the automatic stay pursuant to Section 362 of the Bankruptcy Code, and (v) the 

priming of the Prepetition Liens and the subordination of the Prepetition Liens to the DIP Liens 

and the Carve-Out (collectively, and solely to the extent of any such diminution in value, the 

“Diminution in Value”).  The Sterling Parties are entitled to receive adequate protection pursuant 

to Sections 361, 362, 363 and 364 of the Bankruptcy Code, solely as set forth in paragraph 14 

Case 18-30777-hdh11 Doc 18-4 Filed 03/06/18    Entered 03/06/18 23:52:33    Page 18 of 68



FINAL DRAFT  

C:\Users\ds32429\AppData\Local\Microsoft\Windows\Temporary Internet Files\Content.Outlook\NI2O7348\Ex. D Interim DIP Order (Clean - 
Final Draft) (3-6-18).docx 18 

below, of their interests in the assets of the Sterling Debtors that secure the Sterling Secured 

Claim for any Sterling Loan Obligations (defined below).

M. Repayment of Sterling Obligations.  The Debtors have agreed, and this Court 

hereby authorizes the Debtors, to use proceeds of the DIP Facility to repay the Sterling 

Obligations in full by (a) paying the Payoff Amount on the Closing Date in accordance with this 

Interim Order and the Payoff Letter, (b) satisfying any Sterling Obligations (including 

reimbursement and indemnification obligations) that by the terms of the Sterling Agreement and 

the other Sterling Documents survive the payment of the Payoff Amount and the termination of 

the Sterling Agreement (the “Sterling Loan Obligations”), and (c) paying any amounts that are 

owing to the Sterling Parties for maintaining the Deposit Accounts or providing the Treasury 

Management Products (each as defined in the Payoff Letter) (the “Sterling Bank Account 

Obligations” and, together with the Sterling Loan Obligations, the “Remaining Sterling 

Obligations”).  The Sterling Bank Account Obligations shall be paid as and when due, and the 

Sterling Parties expressly retain any collateral that now or hereafter secures repayment of the 

Sterling Bank Account Obligations (the “Sterling Bank Account Collateral”).  The repayment of 

the Sterling Obligations is necessary for the Debtors’ ability to operate in the ordinary course, 

provides sufficient liquidity that would otherwise be unavailable to the Debtors, and results in 

costs savings and other efficiencies to the Debtors and their estates.

N. Restructuring Support Agreement.  Certain of the Debtors, the DIP Lender, and 

SC-GA 2018 Partners, LLC, as proposed plan sponsor (the “Plan Sponsor”), are parties to that 

certain Restructuring Support Agreement dated March 6, 2018, (the “RSA”), pursuant to which 

the parties thereto agreed to support, pursue, consummate, and/or obtain certain actions and 
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approvals designed to facilitate the restructuring of the Debtors’ finances and operations in the 

Chapter 11 Cases.

O. Good Faith of the DIP Lender.  The DIP Lender has indicated a willingness to 

provide financing to the Debtors subject to: (i) entry of this Interim Order and the Final Order; 

(ii) approval of the terms and conditions of the DIP Facility and the DIP Documents; (iii) 

satisfaction of the closing conditions set forth in the DIP Documents; and (iv) findings by this 

Court that the DIP Facility is essential to the Debtors’ estates, that the DIP Lender is extending 

credit to the Debtors pursuant to the DIP Documents in good faith, and that the DIP Lender’s 

claims, superpriority claims, security interests and liens and other protections granted pursuant to 

this Interim Order and the DIP Documents will have the protections provided by Section 364(e) 

of the Bankruptcy Code.  Based upon the pleadings and proceedings of record in the Chapter 11 

Cases, (x) the terms and conditions of the DIP Facility and the DIP Documents, and the fees paid 

and to be paid thereunder, are fair, reasonable, and the best available to the Debtors under the 

circumstances, are ordinary and appropriate for secured financing to debtors-in-possession, 

reflect the Debtors’ exercise of prudent business judgment consistent with their fiduciary duties, 

and are supported by reasonably equivalent value and consideration, (y) the terms and conditions 

of the DIP Facility and the use of Cash Collateral were negotiated in good faith and at arms’ 

length among the Debtors, the DIP Lender, and the Prepetition Secured Parties, with the 

assistance and counsel of their respective advisors, and (z) any credit extended, loans made, and 

other financial accommodations extended to the Debtors by the DIP Lender, including, without 

limitation, pursuant to this Interim Order, have been extended, issued or made, as the case may 

be, in “good faith” within the meaning of Section 364(e) of the Bankruptcy Code and in express 

reliance upon the protections offered by Section 364(e) of the Bankruptcy Code, and the DIP 
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Facility, the DIP Liens, and the DIP Superpriority Claims shall be entitled to the full protection 

of Section 364(e) of the Bankruptcy Code in the event that this Interim Order or any provision 

hereof is vacated, reversed or modified, on appeal or otherwise.

P. Notice.  Notice of the Interim Hearing and the proposed entry of this Interim 

Order has been provided by the Debtors, whether by facsimile, email, overnight courier, or hand 

delivery, to: (i) the forty (40) largest unsecured creditors of the Debtors on a consolidated basis; 

(ii) the Office of the United States Trustee for the Northern District of Texas (the “U.S. 

Trustee”); (iii) Bryan Cave LLP (“Bryan Cave”), as counsel to the DIP Lender and the 

Prepetition Secured Parties; (iv) King & Spalding LLP, as counsel to the Sterling Parties; (v) 

Neligan LLP (“Neligan”), as counsel to the Plan Sponsor, (vi) all other parties with liens of 

record on assets of the Debtors (as disclosed in lien searches completed by the Debtors prior to 

the Petition Date); and (vii) any other party that has filed a request for notice pursuant to 

Bankruptcy Rule 2002 or is required to receive notice under Bankruptcy Rules 2002, 4001, or 

9014 and any applicable Local Rules.  Requisite notice of the Motion and the relief requested 

thereby has been provided and no other notice need be provided for entry of this Interim Order.

Q. Immediate Entry. The Debtors have requested immediate entry of this Interim 

Order pursuant to Bankruptcy Rules 4001(b)(2) and 4001(c)(2).  Absent entry of this Interim 

Order, the Debtors’ businesses, properties and estates will be immediately and irreparably 

harmed.  This Court concludes that entry of this Interim Order is in the best interests of the 

Debtors’ respective estates and creditors as its implementation will, among other things, enhance 

the Debtors’ prospects for their successful reorganization.
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Based on the foregoing finding and conclusions, the DIP Motion, the First Day 

Declaration, and the record made before this Court at the Interim Hearing, and good and 

sufficient cause appearing therefore, 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED THAT: 

1. Approval of Interim Order.  The Motion is approved, on an interim basis, on the 

terms and conditions set forth in this Interim Order.  Any objections to the interim relief 

requested in the Motion that have not previously been withdrawn, waived, settled, or resolved, 

and all reservations of rights included therein, are hereby denied with prejudice and overruled on 

the merits.  This Interim Order shall become effective immediately upon its entry. 

2. Approval of DIP Documents; Authority Thereunder.  The DIP Facility is hereby 

approved.  The Debtors are hereby authorized to (a) execute and deliver the DIP Documents 

(including the DIP Credit Agreement) and such additional documents, instruments, certificates, 

and agreements as may be required or reasonably requested by the DIP Lender to give full effect 

to all terms and conditions contained in the DIP Documents and this Interim Order, including, 

without limitation, such actions as may be necessary or advisable to authorize, ratify, or confirm 

the Debtors’ execution, delivery and performance of the DIP Documents and the incurrence and 

performance of the DIP Obligations, (b) incur and perform the DIP Obligations in accordance 

with, and subject to, the terms of this Interim Order and the DIP Documents, and (c) following 

entry of the Interim Order and the occurrence of the Closing Date, (i) pay the Payoff Amount in 

accordance with this Interim Order and the Payoff Letter, and (ii) request Revolving Loans up to 

the Interim Availability Amount. 

3. Validity of DIP Documents and DIP Obligations.  Upon execution and delivery, 

each of the DIP Documents shall constitute and evidence (and shall deemed to be) the legal, 
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valid, and binding obligation of the Debtors, enforceable against the Debtors, their estates and 

any successors thereto, including any trustee appointed in the Chapter 11 Cases or in any case 

under Chapter 7 of the Bankruptcy Code upon the conversion of any of the Chapter 11 Cases 

(collectively, the “Successor Cases”).  Loans and advances made under the DIP Facility (the 

“DIP Loans”) will fund the Debtors’ working capital and general corporate needs in the ordinary 

course of business and to pay such other amounts as are required or permitted to be paid pursuant 

to the DIP Credit Agreement, this Interim Order and any other orders of this Court, in each case 

to the extent permitted under the DIP Credit Agreement and in compliance with the Budget 

Requirements.  No DIP Obligations or any other obligation, payment, transfer, or grant of 

security under the DIP Documents or this Interim Order shall be stayed, restrained, voided, 

voidable, or recoverable under the Bankruptcy Code or under any applicable non-bankruptcy 

law, or subject to any avoidance, defense, reduction, setoff, recoupment, counterclaim, 

recharacterization, subordination,  cross-claim, or any other challenge under the Bankruptcy 

Code or any applicable law or regulation by any person or entity. 

4. Authorization to Borrow.  Subject to the terms and conditions of this Interim 

Order and the DIP Documents and in compliance with the Budget Requirements, upon entry of 

this Interim Order and through the earliest to occur of (a) the entry of the Final Order, and (b) the 

Termination Date (as defined herein), the DIP Borrowers are authorized to request (a) Revolving 

Loans (as defined in the DIP Credit Agreement) up to an aggregate outstanding principal amount 

of $10,783,540.92 at any time outstanding (the “Interim Availability Amount”), and (b) a Term 

Loan (as defined in the DIP Credit Agreement) in the amount of the Payoff Amount.  The DIP 

Lender shall have no obligation to make a DIP Loan unless all of the conditions precedent to the 

making of such DIP Loan under the DIP Documents and this Interim Order have been (x) 
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satisfied in full or (y) waived by the DIP Lender in its sole and absolute discretion.  Immediately 

upon the Sterling Agent’s receipt of the Payoff Amount, (a) all of the Sterling Obligations (other 

than the Remaining Sterling Obligations) shall be terminated and discharged in full, (b) except 

for the Sterling Bank Account Collateral, all security and collateral of the Sterling Parties 

(including the Sterling Collateral) that secures the Sterling Obligations shall be released from the 

Sterling Parties’ liens and claims (including the Sterling Liens) and such liens and claims shall 

be automatically and fully satisfied, released, and terminated, and (c) the Sterling Loan 

Obligations shall be allowed as a secured claim (in an unliquidated amount) against the Sterling 

Debtors (the “Sterling Secured Claim”).  Notwithstanding anything to the contrary contained in 

this Interim Order, in the event there is a timely and successful Challenge (as defined below) to 

any of the Debtors’ Stipulations contained in paragraph D(i) - (v) above such that this Court 

orders repayment of some or all of the Payoff Amount, such repaid amount shall be applied to 

any then outstanding DIP Obligations as a mandatory prepayment; provided, however, that any 

claim under Section 502(h) of the Bankruptcy Code in favor of the Sterling Parties arising out of 

the repayment of any portion of the Payoff Amount shall be junior to and not paid ahead of the 

DIP Superpriority Claims or the DIP Liens; provided, further, that nothing contained in this 

Interim Order shall modify any rights or obligations of the Sterling Parties and the Prepetition 

Secured Parties under the Intercreditor Agreement. 

5. Authorization to Use Cash Collateral.  Subject to the terms and conditions of this 

Interim Order and the DIP Documents and in compliance with the Budget Requirements, the 

Debtors are authorized to use Cash Collateral until the Termination Date, and all authority to use 

Cash Collateral shall terminate automatically upon the Termination Date.  Notwithstanding the 

foregoing, the Debtors are permitted to continue to use Cash Collateral during the pendency of 
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any Remedies Notice Period (as defined herein) solely to meet payroll obligations and to pay 

expenses that, in the Debtors’ business judgment and as reasonably acceptable to the DIP 

Lender, are critical to keep the Debtors’ businesses operating, all in accordance with the Budget 

Requirements. 

6. Use of Proceeds and Cash Collateral; No Segregation. Notwithstanding  

anything to the contrary in any of the first-day orders, and after the entry of this Interim Order, 

the Debtors shall use proceeds of the DIP Facility and Cash Collateral only for the purposes 

permitted by this Interim Order and the DIP Documents and in compliance with the Budget 

Requirements.  The Prepetition Liens shall continue to attach to the Cash Collateral irrespective 

of the commingling of Cash Collateral with other cash of the Debtors (if any).  Any failure by 

the Debtors on or after the Petition Date to comply with the segregation requirements of Section 

363(c)(4) of the Bankruptcy Code in respect of any Cash Collateral shall not be used as a basis to 

challenge the Prepetition Obligations, or the extent, validity, enforceability or perfected status of 

the Prepetition Liens. 

7. Approved Budget. 

(a) General. Except as otherwise provided herein or approved by the DIP 

Lender, proceeds of the DIP Facility and Cash Collateral shall be used only in compliance with 

the Budget Requirements. 

(b) Initial Budget.  Attached as Exhibit 4 hereto and incorporated by reference 

herein is a cash flow forecast covering the 13-week period commencing with the week in which 

the Petition Date occurs, depicting, on a weekly and line item basis, (i) projected cash receipts, 

(ii) projected disbursements (including ordinary course operating expenses, bankruptcy-related 

expenses (including professional fees of the Debtors’ professionals and advisors), and any other 
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fees and expenses relating to the DIP Documents), (iii) net cash flow, (iv) projected Revolving 

Loan Availability (as defined in the DIP Credit Agreement), and (vi) the other items set forth 

therein and other information reasonably requested by the DIP Lender for such 13-week period, 

in form and substance satisfactory to the DIP Lender in its sole discretion (the “Initial Budget”).  

Upon entry of this Interim Order, the Initial Budget shall be deemed the “Approved Budget.”3

(c) Updated Budget. No later than 5:00 p.m. prevailing Eastern Time on the 

second Business Day of each week (commencing the week after the Petition Date), the Debtors 

shall deliver by email (or other electronic means) to the DIP Lender an update of the latest 

Approved Budget covering the 13-week period commencing with the week in which the Debtors 

deliver such update, which update shall be consistent with the form, substance and level of detail 

set forth in the latest Approved Budget and shall be subject to approval by the DIP Lender in its 

sole discretion and accompanied by such supporting documentation as reasonably required by 

the DIP Lender (each such update, an “Updated Budget”); provided that the Debtors shall 

comply with the requirements set forth in the DIP Credit Agreement with respect to the timing 

and content of each Updated Budget.  The Updated Budget shall constitute the Approved Budget 

(and replace the latest Approved Budget) only under the circumstances described in the DIP 

Credit Agreement. 

(d) Variance Reporting.  The Debtors shall deliver to the DIP Lender 

Variance Reports and Compliance Certificates (as defined in the DIP Credit Agreement) in 

accordance with the terms and on the dates set forth in the DIP Credit Agreement.  From time to 

time upon reasonable request of the DIP Lender, the Debtors and their advisors shall participate 

in status calls with the DIP Lender and its professionals and advisors (but in no event less than 

on a bi-weekly basis), to discuss the financial operations and performance of the Debtors’ 

3 The Initial Budget attached to this Interim Order as Exhibit 4 has been approved by the DIP Lender. 

Case 18-30777-hdh11 Doc 18-4 Filed 03/06/18    Entered 03/06/18 23:52:33    Page 26 of 68



FINAL DRAFT  

C:\Users\ds32429\AppData\Local\Microsoft\Windows\Temporary Internet Files\Content.Outlook\NI2O7348\Ex. D Interim DIP Order (Clean - 
Final Draft) (3-6-18).docx 26 

business and such other matters relating to the Debtors as the DIP Lender (or its agents or 

advisors) shall reasonably request. 

(e) Permitted Variances.  (i) Actual Cash Receipts during any Cumulative 

Period (each as defined in the DIP Credit Agreement) shall not be less than 90% of the Budgeted 

Cash Receipts (as defined in the DIP Credit Agreement) for such period, and (ii) the Actual 

Disbursement Amount (as defined in the DIP Credit Agreement) during any Cumulative Period 

(both on a line-item basis and a total-disbursements basis) shall not exceed 110% of the 

Budgeted Disbursement Amount (as defined in the DIP Credit Agreement) for such period (both 

on a line-item basis and a total-disbursements basis).  None of the fees, costs and expenses 

payable to the Lender or the Prepetition Secured Parties or the Professional Fees payable to 

Professional Persons (each as defined below) shall be used for purposes of calculating the 

Permitted Variances, provided, however, that the Professional Fees payable to Professional 

Persons shall be subject to the limitations and requirements contained in Section 6.12 of the DIP 

Credit Agreement.   

8. Budget Compliance. The Debtors shall at all times comply with the Approved 

Budget (subject to the Permitted Variances) and all other budget conditions, requirements, and 

limitations set forth in this Interim Order and in the DIP Documents, including the limitations 

and requirements contained in Section 6.12 of the DIP Credit Agreement (collectively, the 

“Budget Requirements”).  The Debtors shall provide all reports and other documents and 

information required in the DIP Documents or reasonably requested by the DIP Lender, and the 

Debtors’ failure to comply with the Budget Requirements or to provide the reports and other 

documents and information required in the DIP Documents or reasonably requested by the DIP 

Lender shall constitute an Event of Default under the DIP Credit Agreement. 
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9. Payment of DIP Fees and Expenses.  The Debtors are hereby authorized and 

directed to pay upon demand all prepetition and postpetition Lender Expenses (as defined in the 

DIP Credit Agreement) and all other fees, costs, expenses, premiums and other amounts payable 

under the terms of the DIP Documents (including the Fee Letter), including, without limitation, 

the reasonable and documented prepetition and postpetition fees and out-of-pocket costs and 

expenses of Bryan Cave and any other counsel, appraisers, advisors, professionals and/or 

consultants retained in connection with advising the DIP Lender.  Payment of such amounts shall 

not be subject to Court approval or U.S. Trustee fee guidelines or subject to the provisions of 

Sections 327, 328, 329, 330 or 331 of the Bankruptcy Code, and no recipient of any such 

payment shall be required to file with respect thereto any interim or final fee application with this 

Court.  Any professional of the DIP Lender that is seeking payment of fees and expenses from 

the Debtors shall provide summary copies of its invoices (which shall not be required to contain 

time entries and which may be redacted or modified to the extent necessary to delete any 

information subject to attorney-client privilege, any information constituting attorney work 

product, or any other confidential information) via email (or other electronic means) to the 

Debtors, the U.S. Trustee, and the Committee (if appointed).  The Debtors shall pay the full 

amount invoiced within ten (10) calendar days (the “Review Period”) after receipt of the 

applicable invoice, regardless of whether such amounts are in excess of the amounts set forth in 

the Approved Budget.  In the event that the U.S. Trustee or counsel to the Committee (if any) 

raises an objection with respect to any invoice during the applicable Review Period (which 

objection must be in a writing delivered by email (or other electronic means) to the relevant 

professional that states with particularity the fees and/or expenses being objected to and the 

grounds therefor) and the parties are unable to fully resolve such objection, this Court shall hear 

Case 18-30777-hdh11 Doc 18-4 Filed 03/06/18    Entered 03/06/18 23:52:33    Page 28 of 68



FINAL DRAFT  

C:\Users\ds32429\AppData\Local\Microsoft\Windows\Temporary Internet Files\Content.Outlook\NI2O7348\Ex. D Interim DIP Order (Clean - 
Final Draft) (3-6-18).docx 28 

and determine such dispute, provided that neither the raising of an objection to an invoice nor the 

inability of the parties to fully resolve such objection shall delay payment of such invoice, and 

the relevant professional shall only be required to disgorge amounts objected to upon being so 

ordered, pursuant to a final order of this Court.  All unpaid Lender Expenses and other unpaid 

fees, costs, expenses and other amounts owed or payable to the DIP Lender shall be secured by 

the DIP Collateral and afforded all of the priorities and protections afforded to the DIP 

Obligations under this Interim Order and the DIP Documents.  Any and all fees, costs, and 

expenses paid prior to the Petition Date by any of the Debtors to the DIP Lender in connection 

with or with respect to the DIP Facility are hereby approved in full and shall not be subject to 

avoidance, disgorgement, or any similar form of recovery by the Debtors or any other person. 

10. Indemnification. The Debtors shall indemnify and hold harmless the DIP Lender 

in accordance with the terms and conditions contained in the DIP Credit Agreement. 

11. DIP Superpriority Claims.  Immediately upon and effective as of entry of this 

Interim Order, and subject to payment of the Payoff Amount, pursuant to Section 364(c)(1) of 

the Bankruptcy Code, the DIP Obligations shall constitute allowed superpriority administrative 

expense claims against each Debtor, on a joint and several basis (the “DIP Superpriority 

Claims”), senior to and with priority in payment over any and all administrative expenses and 

any other claims against the Debtors or their estates in the Chapter 11 Cases or any Successor 

Cases, at any time existing or arising, of any kind or nature whatsoever, including, without 

limitation, the kinds specified in or ordered pursuant to any provision of the Bankruptcy Code, 

including, but not limited to, Sections 105, 326, 328, 330, 331, 364, 365, 503(b), 506(c) (subject 

to and upon entry of the Final Order), 507(a), 507(b), 546(c), 726, 1113 and 1114 of the 

Bankruptcy Code or otherwise, including those resulting from the conversion of any of the 
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Chapter 11 Cases pursuant to Section 1112 of the Bankruptcy Code, whether or not such 

expenses or claims may become secured by a judgment lien or other non-consensual lien, levy or 

attachment; provided, however, that the DIP Superpriority Claims shall be subject to the Carve-

Out and pari passu with the Sterling Superpriority Claims.  The DIP Superpriority Claims shall, 

for purposes of Section 1129(a)(9)(A) of the Bankruptcy Code, be considered an administrative 

expense allowed under Section 503(b) of the Bankruptcy Code, shall be against each Debtor on a 

joint and several basis, and shall be payable from and have recourse to all DIP Collateral, 

including, subject to and upon entry of the Final Order, the proceeds of the Avoidance Actions.  

Except for the Carve-Out and the Sterling Superpriority Claims, the DIP Superpriority Claims 

shall not be or be made junior to or pari passu with any claim heretofore or hereinafter granted 

or created in any of the Chapter 11 Cases or any Successor Cases and shall be valid and 

enforceable against the Debtors, their estates and any successors thereto, including, without 

limitation, any trustee appointed in any of the Chapter 11 Cases or any Successor Cases until 

such time as the DIP Obligations are paid in full. 

12. DIP Liens. 

(a) Effective as of entry of this Interim Order, and subject to payment of the 

Payoff Amount, the DIP Lender is granted continuing, valid, binding, enforceable, non-

avoidable, and automatically and properly perfected security interests in and liens on 

(collectively, the “DIP Liens”) all DIP Collateral (as defined herein) as collateral security for the 

prompt and complete performance and payment when due (whether at the stated maturity, by 

acceleration, or otherwise) of the DIP Obligations.  The term “DIP Collateral” means all assets 

and properties (whether tangible, intangible, real, personal, or mixed) of the Debtors and their 

estates, whether now owned by or owing to, or hereafter acquired by, or arising in favor of, the 
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Debtors (including property owned (or deemed to be owned) by the Debtors as a result of the 

recharacterization (or deemed recharacterization) of a lease as a secured financing arrangement), 

and whether owned or consigned by or to, or leased from or to, or hereafter acquired by, the 

Debtors, and regardless of where located, before or after the Petition Date, including, without 

limitation: (i) all Prepetition Collateral; (ii) all cash and cash equivalents; (iii) all deposit 

accounts, securities accounts, or other accounts of the Debtors and all cash and other property 

deposited therein or credited thereto from time to time; (iv) all accounts and other receivables 

(including those owed to the Debtors generated by intercompany transactions); (v) all contracts 

and contract rights; (vi) all instruments, documents, and chattel paper; (vii) all securities 

(whether or not marketable); (viii) all goods, as-extracted collateral, equipment, inventory, and 

fixtures; (ix) all real property interests (whether legal or equitable); (x) all interests in leaseholds, 

including all rights and interests under the Master Leases, (xi) all franchise rights; (xii) all 

patents, tradenames, trademarks, copyrights, and other intellectual property; (xiii) all general 

intangibles; (xiv) all capital stock, limited liability company interests, partnership interests, and 

financial assets; (xv) all investment property; (xvi) all supporting obligations; (xvii) all letters of 

credit issued to the Debtors and letter of credit rights; (xviii) all commercial tort claims; (xix) all 

actions brought under Section 549 of the Bankruptcy Code to recover any post-petition transfer 

of DIP Collateral and all proceeds of any such action; (xx) subject to and upon entry of the Final 

Order, the proceeds of any causes of actions arising under Sections 542, 544, 545, 547, 548, 550, 

551, 553(b) or 724(a) of the Bankruptcy Code or applicable state law equivalents (the 

“Avoidance Actions”); (xxi) all other claims and causes of action and the proceeds thereof; (xxii) 

all books and records (including, without limitation, customers lists, credit files, computer 

programs, printouts, and other computer materials and records); (xxiii) to the extent not covered 
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by the foregoing, all other goods, assets or properties of the Debtors, whether tangible, 

intangible, real, personal or mixed; and (xxiv) all products, offspring, profits, and proceeds of 

each of the foregoing and all accessions to, substitutions and replacements for, and rents, profits 

and products of, each of the foregoing, any and all proceeds of any insurance, indemnity, 

warranty or guaranty payable from time to time with respect to any of the foregoing.  For the 

avoidance of doubt, “DIP Collateral” includes all Government Contracts (as defined in the DIP 

Credit Agreement) and rights thereunder and all related Government Accounts (as defined in the 

DIP Credit Agreement) and proceeds thereof other than any Government Contract or related 

Government Account where the taking of a security interest in same would be a violation of an 

express prohibition contained in the Government Contract (but for purposes of this limitation, the 

fact that a Government Contract is subject to, or otherwise refers to, Title 31, § 203 or Title 41, § 

15 of the United States Code shall not be deemed an express prohibition against taking a security 

interest therein) but shall, in any event, include the proceeds of any such Government Contract or 

related Government Account. 

(b) To the fullest extent permitted by the Bankruptcy Code or applicable law, 

any provision of any lease, loan document, easement, use agreement, proffer, covenant, license, 

contract, organizational document, or other instrument or agreement that requires the consent of, 

or the payment of any fees or obligations to, any entity in order for any of the Debtors to pledge, 

grant, mortgage, sell, assign, or otherwise transfer any fee or leasehold interest (or the proceeds 

thereof) or any other DIP Collateral shall have no force or effect with respect to the DIP Liens on 

such fee or leasehold interests or other DIP Collateral (or the proceeds of any assignment and/or 

sale thereof). 

13. Priority of DIP Liens. 
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(a) Effective as of entry of this Interim Order, and subject to payment of the 

Payoff Amount, the DIP Liens shall constitute continuing, valid, binding, enforceable, non-

avoidable, automatically and properly perfected security interests in and liens on in the DIP 

Collateral as follows: 

(i) pursuant to Section 364(c)(2) of the Bankruptcy Code, valid, 
binding, continuing, enforceable, non-avoidable, automatically and properly perfected 
first priority liens on and security interests in all DIP Collateral that is not otherwise 
subject to the Prepetition Liens or any Permitted Prior Liens; 

(ii) pursuant to Section 364(c)(3) of the Bankruptcy Code, valid, 
binding, continuing, enforceable, non-avoidable, automatically and properly perfected 
junior liens on and security interests in all DIP Collateral that is subject to any Permitted 
Prior Liens, which junior liens and security interests in favor of the DIP Lender shall be 
subject only to any such Permitted Prior Liens; and 

(iii)  pursuant to Section 364(d)(1) of the Bankruptcy Code, valid, 
binding, continuing, enforceable, non-avoidable, automatically and properly perfected 
first priority senior priming liens on and security interests in all DIP Collateral securing 
the Prepetition Obligations, which senior priming liens and security interests in favor of 
the DIP Lender shall be subject only to any Permitted Prior Liens on such DIP Collateral. 

(b) Except as expressly set forth herein, the DIP Liens: (i) shall not be or be 

made junior to or pari passu with (A) any lien, security interest or claim heretofore or hereinafter 

granted in the Chapter 11 Cases or any Successor Cases (including the Sterling Secured Claim 

and the Remaining Sterling Obligations), and shall be valid and enforceable against the Debtors, 

their estates, any trustee or any other estate representative appointed or elected in the Chapter 11 

Cases or any Successor Cases and/or upon the dismissal of any of the Chapter 11 Cases or any 

Successor Cases, (B) any lien or interest that is avoided and preserved for the benefit of the 

Debtors and their estates under Section 551 of the Bankruptcy Code or otherwise, and (C) any 

intercompany or affiliate lien or claim of the Debtors; and (ii) shall not be subject to Sections 

510, 549, or 550 of the Bankruptcy Code. 

14. Adequate Protection. 
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(a) Sterling Parties. As adequate protection of the interest of the Sterling 

Parties in the assets of the Sterling Debtors that secure the Sterling Secured Claim for repayment 

of the Sterling Loan Obligations, the Sterling Parties are hereby granted:

(i) solely to the extent of the amount of any Sterling Loan 
Obligations, continuing, valid, binding, enforceable, non-avoidable, and automatically 
and properly perfected postpetition liens on and security interests in the DIP Collateral 
(the “Sterling Adequate Protection Liens”), which liens shall be (x) junior to the DIP 
Liens, any Permitted Prior Liens, and the Carve-Out, and (y) senior in priority to all other 
liens on or security interests in the DIP Collateral.  Except for the DIP Liens, any 
Permitted Prior Liens, and the Carve-Out, the Sterling Adequate Protection Liens shall 
not be or be made junior to or pari passu with any lien or security interest heretofore or 
hereinafter granted or created in any of the Chapter 11 Cases or any Successor Cases and 
shall be valid and enforceable against the Debtors, their estates and any successors 
thereto, including, without limitation, any trustee appointed in any of the Chapter 11 
Cases or any Successor Cases until such time as the Sterling Loan Obligations are paid in 
full.  The Sterling Adequate Protection Liens shall not be subject to Sections 510, 549 or 
550 of the Bankruptcy Code.  No lien or interest avoided and preserved for the benefit of 
the Debtors’ estates pursuant to Section 551 of the Bankruptcy Code shall be pari passu 
with or senior to the Sterling Adequate Protection Liens; and 

(ii) solely to the extent of the amount of any Sterling Loan 
Obligations, from and after the Petition Date allowed superpriority administrative 
expense claims against the Debtors’ estates (the “Sterling Superpriority Claims”), which 
claims shall be (x) junior to the Carve-Out, (y) pari passu with the DIP Superpriority 
Claims, and (z) senior to and with priority in payment over any and all administrative 
expenses and any other claims against the Debtors or their estates in the Chapter 11 Cases 
or any Successor Cases, at any time existing or arising, of any kind or nature whatsoever, 
including, without limitation, the kinds specified in or ordered pursuant to any provision 
of the Bankruptcy Code, including, but not limited to, Sections 105, 326, 328, 330, 331, 
364, 365, 503(b), 506(c), 507(a), 507(b), 546(c), 726, 1113 and 1114 of the Bankruptcy 
Code or otherwise, including those resulting from the conversion of any of the Chapter 
11 Cases pursuant to Section 1112 of the Bankruptcy Code, whether or not such expenses 
or claims may become secured by a judgment lien or other non-consensual lien, levy or 
attachment.  The Sterling Superpriority Claims shall, for purposes of Section 
1129(a)(9)(A) of the Bankruptcy Code, be considered an administrative expense allowed 
in each Chapter 11 Case under Sections 503(b) and 507(b) of the Bankruptcy Code and 
shall be against each Debtor on a joint and several basis.  Except for the DIP 
Superpriority Claims and the Carve-Out, the Sterling Superpriority Claims shall not be or 
be made junior to or pari passu with any claim heretofore or hereinafter granted or 
created in any of the Chapter 11 Cases or any Successor Cases and shall be valid and 
enforceable against the Debtors, their estates and any successors thereto, including, 
without limitation, any trustee appointed in any of the Chapter 11 Cases or any Successor 
Cases until such time as the Sterling Loan Obligations are paid in full. 
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(b) As adequate protection of the interest of the Prepetition Secured Parties in 

the Prepetition Collateral, the Prepetition Secured Parties are hereby granted:

(i) commencing on April 1, 2018 and continuing on the first Business 
Day of each calendar month thereafter, payment in cash of one-half (1/2) of all accrued 
postpetition interest then payable under the Working Capital Documents at the default 
rate; 

(ii) payment in cash of the “Interim Rent” (as defined in the RSA) as 
and when due; 

(iii) payment in cash on a current basis of all reasonable and 
documented prepetition and postpetition fees, costs, expenses, premiums, and other 
amounts payable under the terms of the Prepetition Documents and all other reasonable 
and documented out-of-pocket costs and expenses of the Prepetition Secured Parties in 
accordance with the terms of the Prepetition Documents (including, without limitation, 
the reasonable and documented fees and out-of-pocket costs and expenses of counsel, 
appraisers, advisors, professionals and/or consultants).  Payment of such amounts shall be 
subject to the provisions of paragraph 9 above in the same manner as applicable to 
professionals of the DIP Lender.  All such unpaid fees, costs, expenses and other amounts 
owed or payable to the Prepetition Secured Parties shall be secured by the Prepetition 
Liens and the Omega Adequate Protection Liens (as defined herein) and afforded all of 
the priorities and protections afforded to the Prepetition Obligations under this Interim 
Order; 

(iv) solely to the extent of the Diminution in Value of the interest of the 
Prepetition Secured Parties in the Prepetition Collateral, from and after the Petition Date, 
continuing, valid, binding, enforceable, non-avoidable, and automatically and properly 
perfected postpetition liens on and security interests in the DIP Collateral (the “Omega 
Adequate Protection Liens” and, together with the Sterling Adequate Protection Liens, 
the “Adequate Protection Liens), which liens shall be (x) junior to the DIP Liens, any 
Permitted Prior Liens, the Sterling Adequate Protection Liens, and the Carve-Out, and (y) 
senior in priority to all other liens on or security interests in the DIP Collateral.  Except 
for the DIP Liens, any Permitted Prior Liens, the Sterling Adequate Protection Liens, and 
the Carve-Out, the Omega Adequate Protection Liens shall not be or be made junior to or 
pari passu with any lien or security interest heretofore or hereinafter granted or created in 
any of the Chapter 11 Cases or any Successor Cases and shall be valid and enforceable 
against the Debtors, their estates and any successors thereto, including, without 
limitation, any trustee appointed in any of the Chapter 11 Cases or any Successor Cases 
until such time as the Prepetition Obligations are paid in full.  The Omega Adequate 
Protection Liens shall not be subject to Sections 510, 549 or 550 of the Bankruptcy Code.  
No lien or interest avoided and preserved for the benefit of the Debtors’ estates pursuant 
to Section 551 of the Bankruptcy Code shall be pari passu with or senior to the 
Prepetition Liens or the Omega Adequate Protection Liens; 
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(v) solely to the extent of the Diminution in Value of the interest of the 
Prepetition Secured Parties in the Prepetition Collateral, from and after the Petition Date, 
allowed superpriority administrative expense claims against the Debtors’ estates (the 
“Omega Superpriority Claims” and, together with the Sterling Superiority Claims, the 
“Adequate Protection Superpriority Claims”), which claims shall be (x) junior to the DIP 
Superpriority Claims, the Sterling Superpriority Claims, and the Carve-Out, and (y) 
senior to and with priority in payment over any and all administrative expenses and any 
other claims against the Debtors or their estates in the Chapter 11 Cases or any Successor 
Cases, at any time existing or arising, of any kind or nature whatsoever, including, 
without limitation, the kinds specified in or ordered pursuant to any provision of the 
Bankruptcy Code, including, but not limited to, Sections 105, 326, 328, 330, 331, 364, 
365, 503(b), 506(c), 507(a), 507(b), 546(c), 726, 1113 and 1114 of the Bankruptcy Code 
or otherwise, including those resulting from the conversion of any of the Chapter 11 
Cases pursuant to Section 1112 of the Bankruptcy Code, whether or not such expenses or 
claims may become secured by a judgment lien or other non-consensual lien, levy or 
attachment.  The Omega Superpriority Claims shall, for purposes of Section 
1129(a)(9)(A) of the Bankruptcy Code, be considered an administrative expense allowed 
in each Chapter 11 Case under Sections 503(b) and 507(b) of the Bankruptcy Code and 
shall be against each Debtor on a joint and several basis.  Except for the DIP 
Superpriority Claims, the Sterling Superpriority Claims, and the Carve-Out, the Omega 
Superpriority Claims shall not be or be made junior to or pari passu with any claim 
heretofore or hereinafter granted or created in any of the Chapter 11 Cases or any 
Successor Cases and shall be valid and enforceable against the Debtors, their estates and 
any successors thereto, including, without limitation, any trustee appointed in any of the 
Chapter 11 Cases or any Successor Cases until such time as the Prepetition Obligations 
are paid in full; and 

(vi) reasonable access to the Debtors’ premises, books, records, reports 
and other papers, to the extent set forth in the Prepetition Documents. 

(c) In the event that any portion of the Prepetition Obligations or the Sterling 

Loan Obligations is ordered by this Court to be reinstated or the proceeds of the repayment 

thereof are disgorged for reasons other than a successful challenge of the Prepetition Liens, the 

Prepetition Obligations, the Sterling Secured Claim, or the Sterling Loan Obligations, for so long 

as such portion of the Prepetition Obligations or the Sterling Loan Obligations remains 

outstanding, the adequate protection provided for in this paragraph shall be reinstated with 

respect to such outstanding Prepetition Obligations or Sterling Loan Obligations until they are 

paid in full in cash as if such previous payment or repayment thereof had never occurred. 
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(d) Notwithstanding anything to the contrary contained in this Interim Order 

or the DIP Documents, the DIP Liens shall be senior to the Prepetition Liens, the Sterling Liens, 

the Adequate Protection Liens, and the Sterling Secured Claim. 

15. Adequate Protection Reservation; Section 507(b) Reservation. The receipt by the 

Prepetition Secured Parties of the adequate protection provided pursuant to this Interim Order is 

without prejudice to, and does not constitute a waiver of, expressly or implicitly, the rights of the 

Prepetition Secured Parties to seek either modifications to the form or amount of adequate 

protection provided pursuant to this Interim Order or additional forms or amount of adequate 

protection at any time.  Subject only to the Carve-Out described in paragraph 16 below, nothing 

contained herein shall impair or modify the application of Section 507(b) of the Bankruptcy 

Code in connection with any request for either the modification of existing adequate protection 

or the grant of additional adequate protection by any party or prejudice or limit the rights of the 

Prepetition Secured Parties to seek additional relief with respect to the use of Cash Collateral. 

16. Carve-Out.  

(a) As used in this Interim Order, the term “Carve-Out” shall mean, to the 

extent that sufficient unencumbered funds are not available on the date of the delivery of a 

Carve-Out Trigger Notice (as defined below) to pay administrative expenses in full, proceeds of 

the DIP Collateral to pay the following: 

(i) all fees required to be paid to the Clerk of this Court and to the 
Office of the United States Trustee under Section 1930(a) of Title 28 of the United States 
Code plus interest at the statutory rate; 

(ii) unpaid fees and expenses (the “Professional Fees”) incurred by 
professionals or professional firms retained by the Debtors pursuant to Section 327, 328, 
or 363 of the Bankruptcy Code (the “Debtor Professionals”) and the Committee pursuant 
to section 328 or 1103 of the Bankruptcy Code (the “Committee Professionals” and, 
together with the Debtor Professionals, the “Professional Persons”) before or on the 
Carve-Out Trigger Notice Date (as defined below), but only to the extent that payment of 
such Professional Fees (A) does not violate any of the limitations or restrictions set forth 
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in Section 6.12 of the DIP Credit Agreement or associated with the Maximum 
Investigation Budget, and (B) is otherwise in accordance with the Approved Budget and 
subsequently allowed on a final basis by this Court; and 

(iii) (A) Professional Fees incurred by the Debtor Professionals on or 
after the day following the Carve-Out Trigger Notice Date in an aggregate amount not to 
exceed $250,000 (exclusive of retainers), and (B) Professional Fees incurred by the 
Committee Professionals on or after the day following the Carve-Out Trigger Notice Date 
in an aggregate amount not to exceed $50,000, but in each case only to the extent that 
payment of such fees and expenses is subsequently allowed on a final basis by this Court 
(the aggregate of the amounts set forth in this clause (iii) being the “Carve-Out Trigger 
Notice Cap”).  For purposes of the foregoing, (x) “Carve-Out Trigger Notice” shall mean 
a written notice delivered by email (or other electronic means) by the DIP Lender to the 
Debtors, their lead restructuring counsel, the U.S. Trustee, and counsel to the Committee 
(if appointed), which notice may be delivered following the occurrence and during the 
continuation of an Event of Default and acceleration of the DIP Obligations under the 
DIP Facility, stating that the Carve-Out Trigger Notice Cap has been invoked, and (y) 
“Carve-Out Trigger Notice Date” shall mean the day on which the Carve-Out Trigger 
Notice is delivered by the DIP Lender to the Debtors, their lead restructuring counsel, the 
U.S. Trustee, and counsel to the Committee (if appointed).  

(b) No Direct Obligation To Pay Allowed Professional Fees. The DIP Lender 

shall not be responsible for the payment or reimbursement of any fees or disbursements of any 

Professional Person incurred in connection with the Chapter 11 Cases or any Successor Cases.  

Nothing herein or otherwise shall be construed to obligate the DIP Lender, in any way, to pay 

compensation to, or to reimburse expenses of, any Professional Person or to guarantee that the 

Debtors have sufficient funds to pay such compensation or reimbursement. 

(c) Objection Rights. Nothing contained herein is intended to constitute, nor 

shall be construed as consent to, the allowance of any Professional Person’s fees, costs or 

expenses by any party and shall not affect the right of the Debtors, the DIP Lender, or any other 

party-in-interest to object to the allowance and/or payment of any such amounts incurred or 

requested. 

17. Limitation on Use of DIP Facility Proceeds and Cash Collateral.  Notwithstanding 

anything herein to the contrary, except for the Maximum Investigation Budget (as defined 
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below) which can be utilized by the Committee solely in accordance with this paragraph, no 

portion of the Carve-Out, the DIP Facility, the DIP Collateral, the Prepetition Collateral, the 

Sterling Collateral, or Cash Collateral (or the proceeds of any of the foregoing) shall include, 

apply to, be available for, or be used for payment of any fees, costs or expenses incurred by any 

party, including the Debtors or the Committee, in connection with any of the following: (a) the 

investigation (including by way of examinations or discovery proceedings), preparation for, 

initiation, assertion, joining, commencement, support or prosecution of any claims, counter-

claims, actions, causes of action, proceedings, adversary proceedings, applications, motions, 

objections, defenses, or other contested matters against the DIP Lender or any of the Prepetition 

Secured Parties or the Sterling Parties and each of their respective successors, assigns, affiliates, 

parents, subsidiaries, partners, controlling persons, representatives, agents, attorneys, advisors, 

financial advisors, consultants, professionals, officers, directors, members, managers, 

shareholders, and employees, past, present and future, and their respective heirs, predecessors, 

successors and assigns, in each case in their respective capacities as such and with respect to any 

transaction, occurrence, omission, action or other matter (each, a “Secured Party Claim”), 

including, without limitation, (i) investigating or challenging in any way the DIP Obligations, the 

DIP Documents, the DIP Liens, the DIP Superpriority Claims, or any other security interests, 

liens, or claims of the DIP Lender (including with respect to the validity, enforceability, priority, 

extent, nature, or amount of any of the foregoing or any defense, counterclaim, or offset to any of 

the foregoing), (ii) investigating or challenging in any way the Prepetition Obligations, the 

Prepetition Documents, the Prepetition Liens, the Sterling Obligations, the Sterling Documents, 

the Sterling Liens, the Adequate Protection Liens, the Adequate Protection Superiority Claims, 

or any other security interests, liens, or claims of any of the Prepetition Secured Parties or the 
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Sterling Parties (including with respect to the validity, enforceability, priority, extent, nature, or 

amount of any of the foregoing or any defense, counterclaim, or offset to any of the foregoing), 

(iii) investigating or asserting any claims or causes of action arising under chapter 5 of the 

Bankruptcy Code (or state law equivalents) against any of the Prepetition Secured Parties or the 

Sterling Parties, (iv) investigating or asserting any so-called “lender liability” claims and causes 

of action against any of the Prepetition Secured Parties or the Sterling Parties; and (v) 

investigating or asserting any action seeking to invalidate, modify, set aside, recharacterize, 

avoid, or subordinate, in whole or in part, the DIP Obligations, the Prepetition Obligations, the 

Sterling Obligations, the DIP Liens, the Prepetition Liens, the Sterling Liens, the DIP 

Documents, the Prepetition Documents, or the Sterling Documents; (b) asserting any claims or 

causes of action against the DIP Lender or any of the Prepetition Secured Parties or the Sterling 

Parties, including, without limitation, claims or actions to prevent, hinder or delay the DIP 

Lender’s, the Prepetition Secured Parties’ or the Sterling Parties’ assertions, enforcement or 

realization on the DIP Collateral, the Prepetition Collateral, or the Sterling Collateral, as 

applicable, in accordance with this Interim Order, the Final Order, the DIP Documents, the 

Prepetition Documents, or the Sterling Documents, as applicable; (c) seeking to amend or 

modify any of the rights, remedies, priorities, privileges, protections and benefits granted to the 

DIP Lender, the Prepetition Secured Parties, or the Sterling Parties under this Interim Order, the 

Final Order, or the DIP Documents; (d) payment of any amount on account of any claims arising 

prior to the Petition Date unless such payments are (i) in accordance with the DIP Credit 

Agreement, and (ii) approved by order of this Court; or (e) any purpose that is prohibited under 

the Bankruptcy Code; provided, however, that no more than $50,000 of the proceeds of the DIP 

Facility, the DIP Collateral (including the Carve-Out), or Cash Collateral may be used for 
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payment of allowed fees, expenses and costs incurred by the Committee or its professionals to 

investigate (but not initiate, assert, join, commence, support or prosecute) any Challenge to the 

Debtors’ Stipulations prior to the Challenge Deadline (the “Maximum Investigation Budget”).  

Notwithstanding anything to the contrary, any fees, expenses and costs incurred by the 

Committee or its professionals to investigate any Challenge to the Debtors’ Stipulations in 

excess of the Maximum Investigation Budget shall not constitute an allowable administrative 

expense claim, including for purposes of Section 1129(a)(9)(A) of the Bankruptcy Code. 

18. Effect of Debtors’ Stipulations on Third Parties.  

(a) A party in interest with standing and requisite authority (other than the 

Debtors, as to which the Debtors’ Stipulations are and shall be binding and as to which any 

Challenge (as defined herein) is irrevocably waived and relinquished) may challenge the 

Debtors’ Stipulations only by commencing an appropriate contested matter or adversary 

proceeding challenging one or more of the Debtors’ Stipulations (a “Challenge”) by no later than 

the earliest of the following: (A) 60 days from the date of the appointment of the Committee or, 

if no Committee is appointed, 75 days following the entry of this Interim Order, and (B) the date 

of the entry of the 9019 Settlement Order (as defined in the RSA) (the “Challenge Deadlines”), 

as such applicable dates may be extended in writing from time to time in the sole discretion of 

the Prepetition Secured Creditors and/or the Sterling Parties, as applicable, or by this Court for 

good cause shown pursuant to an application filed by a party in interest prior to the expiration of 

the Challenge Deadline.  None of the DIP Lender or the Prepetition Secured Parties shall pursue 

a Challenge of any of the Debtors’ Stipulations contained in paragraph D(i) - (v) above that 

would otherwise be prohibited by the terms of the Intercreditor Agreement. 
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(b) To the extent no Challenge is timely and properly commenced by the 

applicable Challenge Deadline, or to the extent that a timely and properly commenced Challenge 

does not result in a final and non-appealable judgment or order of this Court that is inconsistent 

with the Debtors’ Stipulations, then, without further notice, motion, or application to, order of, or 

hearing before, this Court and without the need or requirement to file any proof of claim, (i) the 

Debtors’ Stipulations shall, pursuant to this Interim Order, become irrevocably binding, 

conclusive, and final on any person, entity, or party in interest in the Chapter 11 Cases, and their 

successors and assigns, and in any Successor Cases for all purposes and shall not be subject to 

challenge or objection by any party in interest, including a trustee, responsible individual, 

examiner with expanded powers, or other representative of the Debtors’ estates, (ii) the 

Prepetition Liens and the Sterling Liens shall be deemed to constitute valid, binding, enforceable 

and perfected liens and security interests not subject to avoidance or disallowance pursuant to the 

Bankruptcy Code or applicable non-bankruptcy law; (iii) the Prepetition Obligations and the 

Sterling Obligations shall be deemed to be finally allowed claims for all purposes against each of 

the applicable Debtors, including in any Successor Cases, in the amounts set forth in the 

Debtors’ Stipulation, and shall not be subject to challenge by any party-in-interest as to validity, 

priority or otherwise; and (iv) the Debtors shall be deemed to have released, waived and 

discharged the Prepetition Secured Parties and the Sterling Parties, together with each of their 

respective successors, assigns, affiliates, parents, subsidiaries, partners, controlling persons, 

representatives, agents, attorneys, advisors, financial advisors, consultants, professionals, 

officers, directors, members, managers, shareholders, and employees, from any and all claims 

(including the Secured Party Claims) and causes of action arising out of, based upon or related 

to, in whole or in part, the Prepetition Obligations and the Sterling Obligations.  Notwithstanding 
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anything to the contrary herein, if any Challenge is properly and timely commenced, the 

Debtors’ Stipulations shall nonetheless remain binding on all parties in interest and preclusive as 

provided in subparagraph (a) above except to the extent that such Challenge is successful as set 

forth in a final judgment as provided in subparagraph (a) above.  To the extent any Challenge is 

timely and properly commenced, the Prepetition Secured Parties and the Sterling Parties shall be 

entitled to payment of the related costs and expenses, including, but not limited to, reasonable 

attorneys’ fees, incurred under the Prepetition Documents and the Sterling Documents, as 

applicable, in defending themselves in any such proceeding as adequate protection.  For the 

avoidance of doubt, nothing in this Interim Order vests or confers on the Committee or any other 

person (as defined in the Bankruptcy Code) standing or authority to pursue any cause of action 

belonging to the Debtors or their estates. 

19. Section 506(c) Waiver.  Subject to and upon entry of the Final Order, (a) the 

Debtors shall irrevocably waive and be prohibited from asserting any surcharge claim, whether 

under Sections 105(a) or 506(c) of the Bankruptcy Code or otherwise, for any costs and expenses 

incurred in connection with the preservation, protection or enhancement of, or realization by the 

DIP Lender, the Prepetition Secured Parties, or the Sterling Parties upon, the DIP Collateral, the 

Prepetition Collateral, or the Sterling Collateral, and (b) no costs or expenses of administration 

that have been or may be incurred in any of the Chapter 11 Cases or any Successor Cases at any 

time shall be charged against the DIP Lender, the Prepetition Secured Parties, the Sterling 

Parties, any of their respective claims or liens (including any claims or liens granted pursuant to 

this Interim Order), the DIP Collateral, the Prepetition Collateral, or the Sterling Collateral 

pursuant to Sections 105(a) or 506(c) of the Bankruptcy Code or otherwise. 
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20. No Marshaling/Application of Proceeds.  The Debtors irrevocably waive and are 

prohibited from asserting the equitable doctrine of “marshaling” or any other similar doctrine 

with respect to the DIP Collateral, the Prepetition Collateral, or the Sterling Collateral, and in no 

event shall the DIP Lender, the Prepetition Secured Parties, or the Sterling Parties be subject to 

the equitable doctrine of “marshaling” or any other similar doctrine with respect to the DIP 

Collateral, the Prepetition Collateral, or the Sterling Collateral.  All proceeds of the DIP 

Collateral, the Prepetition Collateral, and the Sterling Collateral shall be received and used in 

accordance with this Interim Order and the DIP Documents. 

21. Section 552(b).  Subject to and upon entry of the Final Order, (a) the Debtors 

shall irrevocably waive and be prohibited from asserting the “equities of the case” exception 

under Section 552(b) with respect to the proceeds, products, offspring, or profits of any of the 

Prepetition Collateral or the Sterling Collateral, (b) the Prepetition Secured Parties and the 

Sterling Parties shall be entitled to all of the rights and benefits of Section 552(b) of the 

Bankruptcy Code, (c) the “equities of the case” exception under Section 552(b) shall not apply to 

any of the Prepetition Secured Parties or the Sterling Parties with respect to the proceeds, 

products, offspring, or profits of any of the Prepetition Collateral or the Sterling Collateral. 

22. Disposition of Collateral.  Except as expressly permitted by the DIP Documents, 

(a) the Debtors shall not sell, transfer, lease, encumber, or otherwise dispose of any of the DIP 

Collateral other than in the ordinary course without an order of this Court or the prior written 

consent of the DIP Lender, and (b) shall apply all net proceeds of the DIP Collateral, whether 

sold in the ordinary course or otherwise, as provided in the DIP Credit Agreement. 

23. Proceeds of Subsequent Financing. If the Debtors, any trustee, any examiner with 

expanded powers, or any responsible officer subsequently appointed in the Chapter 11 Cases or 
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any Successor Cases shall obtain credit or incur debt pursuant to Sections 364(b), 364(c), or 

364(d) of the Bankruptcy Code or in violation of the DIP Documents at any time prior to the 

indefeasible repayment in full of the DIP Obligations and the termination of DIP Lender’s 

obligation to extend credit under the DIP Facility (including subsequent to the confirmation of 

any Chapter 11 plan with respect to any or all of the Debtors and the Debtors’ estates) and such 

facilities are secured by any DIP Collateral, then all the cash proceeds derived from such credit 

or debt shall immediately be turned over to the DIP Lender to be applied in accordance with this 

Interim Order and the DIP Documents. 

24. Protections of Rights of DIP Lender, Prepetition Secured Parties, and Sterling 

Parties. 

(a) Unless the DIP Lender and the Prepetition Secured Parties shall have 

provided their prior written consent, or all DIP Obligations and all Prepetition Obligations have 

been indefeasibly paid in full in cash and the lending commitments under the DIP Facility have 

terminated, there shall not be entered in the Chapter 11 Cases or any Successor Cases any order 

(including any order confirming a Chapter 11 plan) that authorizes any of the following: (i) the 

obtaining of credit or the incurring of indebtedness that is secured by a security, mortgage, or 

collateral interest or other lien on all or any portion of the DIP Collateral or the Prepetition 

Collateral and/or that is entitled to administrative priority status, in each case that is superior to 

or pari passu with the DIP Liens, the DIP Superpriority Claims, the Prepetition Liens, the 

Adequate Protection Liens, or the Adequate Protection Superpriority Claims except as expressly 

set forth in this Interim Order or the DIP Documents; (ii) the use of Cash Collateral for any 

purpose other than as permitted in the DIP Documents and this Interim Order; (iii) the return of 

goods pursuant to Section 546(c) or (h) of the Bankruptcy Code (or any other return of goods on 
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account of any prepetition indebtedness) to any creditor of the Debtors or the approval or 

allowing of any creditor to exercise a right of setoff or recoupment against any of its prepetition 

indebtedness based upon any such return of goods pursuant to Section 553 of the Bankruptcy 

Code or otherwise; or (iv) the modification of any rights of the DIP Lender, the Prepetition 

Secured Parties, or the Sterling Parties under this Interim Order, the DIP Documents, the 

Prepetition Documents, or the Sterling Documents. 

(b) The Debtors (and/or their legal and financial advisors in the case of 

clauses (i) through (iii) below) will (i) reasonably cooperate with, consult with, and provide to 

the DIP Lender all such information and documents that any or all of the Debtors are obligated 

(including upon reasonable request by the DIP Lender) to provide under the DIP Documents or 

the provisions of this Interim Order; (ii) upon reasonable advance notice, during normal business 

hours, permit the DIP Lender and its advisors to visit and inspect any of the Debtors’ business 

premises and other properties, to examine and make abstracts or copies from any of their 

respective books, records, reports, and other papers, and to discuss their respective affairs, 

finances, properties, business operations, and accounts with their respective officers, employees, 

independent public accountants, and other professional advisors; (iii) permit the DIP Lender to 

consult with the Debtors’ management and advisors on matters concerning the Debtors’ 

businesses, financial condition, operations, and assets; and (iv) upon reasonable advance notice, 

permit the DIP Lender to conduct, at its discretion and at the Debtors’ cost and expense, field 

audits, collateral examinations, liquidation valuations, environmental surveys, and appraisals at 

reasonable times in respect of any or all of the DIP Collateral and the Prepetition Collateral in 

accordance with the DIP Documents. 
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(c) So long as there are any DIP Obligations outstanding under the DIP 

Facility or the DIP Lender has any Commitment (as defined in the DIP Credit Agreement) under 

the DIP Credit Agreement, the Prepetition Secured Parties and the Sterling Parties shall (a) have 

no right to, and take no action to, foreclose upon or recover in connection with their respective 

Prepetition Liens or Sterling Liens or otherwise exercise any enforcement rights or remedies 

against any DIP Collateral, except to the extent authorized by an order of this Court, (b) be 

deemed to have consented to any release of DIP Collateral authorized under the DIP Documents, 

(c) not file any further financing statements, patent filings, trademark filings, copyright filings, 

mortgages, memoranda of lease, notices of lien or similar instruments, enter into any control 

agreements, or otherwise take any action to perfect their security interests in the DIP Collateral 

unless, solely as to this clause (c), the DIP Lenders also file financing statements or other 

documents to perfect the liens granted pursuant to the DIP Documents and/or this Interim Order, 

or as may be required by applicable state law to preserve valid and unavoidable liens or security 

interests as of the Petition Date, (d) deliver or cause to be delivered, at the Debtors’ costs and 

expense (for which the Prepetition Secured Parties or the Sterling Parties, as applicable, shall be 

reimbursed upon submission to the Debtors of invoices or billing statements), any termination 

statements, releases and/or assignments (to the extent provided for herein) in favor of the DIP 

Lender or other documents necessary to effectuate and/or evidence the release, termination 

and/or assignment of the Prepetition Liens, the Sterling Liens, or the Adequate Protection Liens 

on any portion of the DIP Collateral subject to any sale or disposition approved or arranged for 

by the DIP Lender, and (e) not seek to terminate or modify the use of Cash Collateral. 

25. Automatic Effectiveness of Liens. The DIP Liens and the Adequate Protection 

Liens shall not be subject to a Challenge and shall attach and become valid, perfected, binding, 
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enforceable, non-avoidable and effective liens by operation of law as of the Petition Date without 

any further action by the Debtors, the DIP Lender, the Prepetition Secured Parties, or the Sterling 

Parties, respectively, and without the necessity of executing, filing or recording any financing 

statements, security agreements, mortgages, filings with a governmental unit (including, without 

limitation, the U.S. Patent and Trademark Office or the Library of Congress), or other 

documents, agreements, or instruments or the taking of any other actions (including, for the 

avoidance of doubt, entering into any deposit account control agreement or taking possession of 

any collateral) to validate or perfect (in accordance with applicable law) the DIP Liens or the 

Adequate Protection Liens, or to entitle the DIP Lender, the Prepetition Secured Parties, or the 

Sterling Parties to the priorities granted herein.  If the DIP Lender or any of the Prepetition 

Secured Parties or the Sterling Parties hereafter requests that the Debtors execute and deliver any 

financing statements, security agreements, mortgages, filings with a governmental unit 

(including, without limitation, the U.S. Patent and Trademark Office or the Library of Congress), 

or other documents, agreements, or instruments considered by the DIP Lender or any of the 

Prepetition Secured Parties or the Sterling Parties to be reasonably necessary or desirable to 

further evidence the perfection of the DIP Liens or the Adequate Protection Liens, as applicable, 

the Debtors are hereby authorized and directed to execute and deliver any such documents, 

agreements, and instruments to the DIP Lender, the Prepetition Secured Parties, and the Sterling 

Parties, and the DIP Lender, the Prepetition Secured Parties, and the Sterling Parties are hereby 

authorized to file or record any such documents, agreements or instruments in its discretion 

without seeking modification of the automatic stay under Section 362 of the Bankruptcy Code, in 

which event all such documents shall be deemed to have been filed or recorded at the time and 

on the Petition Date; provided, however, that no such filing or recordation shall be necessary or 
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required in order to create or perfect the DIP Liens or the Adequate Protection Liens.  The DIP 

Lender and the Prepetition Secured Parties, each in its sole discretion, may file a copy of this 

Interim Order as a financing statement with any filing or recording office or with any registry of 

deeds or similar office in addition to, or in lieu of, such financing statements, mortgages, notices 

of liens or similar documents, agreements, or instruments, and any such filing, recording, or 

similar office is directed to accept such filing as a financing statement. 

26. Modification of Automatic Stay.  The automatic stay imposed under Section 

362(a) of the Bankruptcy Code is hereby modified as necessary to effectuate all of the terms, 

rights, benefits, privileges, remedies and provisions of this Interim Order and the DIP Documents 

(without further notice, motion, application to, order of, or hearing before this Court), including, 

without limitation, to permit: (a) the Debtors to take all appropriate actions necessary or 

reasonably requested by the DIP Lender and the Prepetition Secured Parties to (i) grant the DIP 

Liens, the DIP Superpriority Claims, the Adequate Protection Liens, the Adequate Protection 

Superpriority Claims, or any other liens or claims set forth herein, and (ii) ensure that the DIP 

Liens, the Adequate Protection Liens, or any other liens granted hereunder are perfected and 

maintain the priority set forth herein; (b) the Debtors to incur all liabilities and obligations 

(including the DIP Obligations) to the DIP Lender and the Prepetition Secured Parties (as 

applicable), as contemplated under this Interim Order and the DIP Documents; (c) the Debtors to 

pay all amounts required under, in accordance with, and subject to the DIP Documents and this 

Interim Order; (d) the DIP Lender and the Prepetition Secured Parties to retain and apply 

payments made in accordance with the DIP Documents and this Interim Order; (e) the DIP 

Lender to exercise, upon the occurrence and during the continuance of any Event of Default 

under the DIP Documents, all rights and remedies provided for in this Interim Order and the DIP 
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Documents and take any or all actions provided therein, in each case without further notice, 

motion, application to, order of, or hearing before, this Court; and (f) the implementation of all of 

the terms, rights, benefits, privileges, remedies, and provisions of this Interim Order and the DIP 

Documents.   

27. Case Milestones.  As a condition to the DIP Facility and the use of Cash 

Collateral, the Debtor shall comply with each of the Milestones (as defined in the DIP Credit 

Agreement).  For the avoidance of doubt, the failure of the Debtors to comply with any of the 

Milestones shall, unless waived in writing by the DIP Lender, (a) constitute an Event of Default 

under the DIP Credit Agreement and this Interim Order, (b) subject to paragraph 5 above, result 

in the automatic termination of the Debtors’ authority to use Cash Collateral, and (c) subject to 

paragraph 28 below, permit the DIP Lender to exercise all rights and remedies provided for in 

this Interim Order and the DIP Documents. 

28. Rights and Remedies Upon Event of Default.  Immediately upon the occurrence 

and during the continuation of an Event of Default under any of the DIP Documents, 

notwithstanding the provisions of Section 362 of the Bankruptcy Code, without any application, 

motion or notice to, hearing before, or order from this Court, but subject to the terms of this 

Interim Order, the DIP Lender may declare (any such declaration shall be referred to herein as a 

“Termination Declaration”) (i) the unpaid principal amount of all outstanding DIP Loans, all 

interest accrued and unpaid thereon, and all other DIP Obligations to be immediately due and 

payable, without presentment, demand, protest or other notice of any kind, all of which are 

hereby expressly waived by the Debtors, (ii) the termination, reduction or restriction of any 

further commitment to extend credit to the Debtors to the extent any such commitment remains 

under the DIP Facility, (iii) the termination of the DIP Facility and the DIP Documents as to any 
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future liability or obligation of the DIP Lender, but without affecting any of the DIP Liens or the 

DIP Obligations, (iv) that the application of the Carve-Out has occurred through the delivery of 

the Carve-Out Trigger Notice (as defined herein), and (v) the termination, reduction, or 

restriction of the ability of the Debtors to use Cash Collateral.  The Termination Declaration shall 

be delivered by email (or other electronic means) to counsel to the Debtors, counsel to the 

Committee (if appointed), counsel to the Prepetition Secured Parties, counsel for the Sterling 

Parties, and the U.S. Trustee (the date on which the Termination Declaration is delivered is 

referred to herein as the “Termination Date”).  The Debtors and/or the Committee (if appointed) 

shall be entitled to seek an emergency hearing with this Court to be held within five (5) days 

after the Termination Date (the “Remedies Notice Period”), provided that the sole issue that the 

Debtors may bring before this Court at any such emergency hearing is whether an Event of 

Default has occurred and/or is occurring.  Unless this Court orders otherwise, the automatic stay 

in the Chapter 11 Cases otherwise applicable to the DIP Lender, the Prepetition Secured Parties, 

or the Sterling Parties shall automatically terminate at the end of the Remedies Notice Period 

without further notice or order, and the DIP Lender shall be entitled (without further order of or 

application or motion to this Court) to enforce all rights and remedies of the DIP Lender under 

the DIP Documents, this Interim Order, and applicable law to satisfy the DIP Obligations, the 

DIP Superpriority Claims, and the DIP Liens, provided that upon the repayment and satisfaction 

in full of the DIP Obligations, the Prepetition Secured Parties and the Sterling Parties shall be 

entitled (without further order of or application or motion to this Court) to enforce all rights and 

remedies of the Prepetition Secured Parties and the Sterling Parties under the Prepetition 

Documents, this Interim Order, and applicable law to satisfy the Prepetition Obligations, the 

Remaining Sterling Obligations, the Adequate Protection Superpriority Claims, and the 
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Adequate Protection Liens.  The Debtors and the Committee (if appointed) shall cooperate with 

the DIP Lender in the exercise of its rights and remedies (whether against the DIP Collateral or 

otherwise), shall not challenge or raise any objection to the exercise of such rights and remedies 

except during the Remedies Notice Period, and shall waive any right to seek relief under the 

Bankruptcy Code, including under Section 105 thereof, to the extent that such relief would 

restrict or impair the rights and remedies of the DIP Lender set forth in this Interim Order and the 

DIP Documents.  For the avoidance of doubt, no party in interest shall have the right to contest 

the enforcement of the rights and remedies set forth in this Interim Order or the DIP Documents 

on any basis other than an assertion that no Event of Default has occurred and is continuing.  

This Court shall retain exclusive jurisdiction to hear and resolve any disputes and enter any 

orders required by the provisions of this paragraph and relating to the application, re-imposition 

or continuance of the automatic stay as provided hereunder.  The delay or failure to exercise 

rights and remedies under the applicable DIP Documents or this Interim Order by the DIP 

Lender shall not constitute a waiver of the DIP Lender’s rights hereunder, thereunder or 

otherwise, unless such waiver is pursuant to a written instrument executed in accordance with the 

terms of the DIP Documents and this Interim Order, as applicable. 

29. Access to DIP Collateral.  Without limiting any other rights or remedies of the 

DIP Lender contained in this Interim Order, the DIP Documents, or otherwise available at law or 

in equity, and subject to the terms of the DIP Documents, upon written notice to the landlord of 

any leased premises of the Debtors that does not constitute Leased Property that an Event of 

Default or the Termination Date has occurred and is continuing, the DIP Lender may (subject to 

the applicable notice provisions, if any, in this Interim Order or any separate applicable 

agreement by and between such landlord and the DIP Lender) enter upon any such leased 
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premises for the purpose of exercising any remedy with respect to any DIP Collateral located 

thereon and shall be entitled to all of the Debtors’ rights and privileges as lessee under such lease 

without interference from the landlords thereunder, provided, however, that the DIP Lender shall 

be obligated only to pay rent of the Debtors that first accrues after the written notice referenced 

above and that is payable during the period of such occupancy by the DIP Lender, calculated on 

a daily per diem basis; provided, further, that nothing in this paragraph shall relieve the Debtors 

of their obligations under Section 365(d)(3) of the Bankruptcy Code.  Nothing herein shall 

require the DIP Lender to assume any lease as a condition to the rights afforded in this 

paragraph. 

30. Maintenance of DIP Collateral. Until the indefeasible payment in full or otherwise 

acceptable satisfaction of all DIP Obligations and the termination of the DIP Lender’s obligation 

to extend credit under the DIP Facility, the Debtors shall (x) insure the DIP Collateral as required 

under the DIP Documents or the Prepetition Documents, (y) maintain the cash management 

system in effect as of the Petition Date, as modified by or in accordance with any order that may 

be entered by this Court and in accordance with the DIP Documents with the consent of the DIP 

Lender, and (z) maintain books, records, and accounts to the extent and as required by the DIP 

Documents.   

31. Binding Effect.  Immediately upon entry, the terms and provisions of this Interim 

Order shall inure to the benefit of the Debtors, the DIP Lender, the Prepetition Secured Parties, 

the Sterling Parties, and each of their respective successors and assigns, and shall be binding 

upon the Debtors, the DIP Lender, the Prepetition Secured Parties, the Sterling Parties, the 

Committee (if appointed), and any and all other creditors of the Debtors or other parties in 

interest and their respective successors and assigns, including without limitation, any trustee 
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hereafter appointed for the estate of any of the Debtors, whether in the Chapter 11 Cases or any 

Successor Cases.  Such binding effect is an integral part of this Interim Order.   Further, upon 

entry of this Interim Order, the Debtors’ Stipulations shall be binding on the Debtors and the DIP 

Obligations shall constitute allowed claims for all purposes in the Chapter 11 Cases and any 

Successor Cases. 

32. Survival.  The terms and provisions of this Interim Order and any actions taken 

pursuant hereto (including, but not limited to, the granting of the DIP Liens, the DIP 

Superpriority Claims, the Adequate Protection Liens, and the Adequate Protection Superpriority 

Claims) shall survive the entry of any order: (a) converting any of the Chapter 11 Cases to a 

Chapter 7 case; or (b) dismissing any of the Chapter 11 Cases or any Successor Cases, and the 

terms and provisions of this Interim Order and any actions taken pursuant hereto shall continue 

in full force and effect notwithstanding the entry of any such order.  The terms and provisions of 

this Interim Order shall continue in the Chapter 11 Cases and any Successor Cases, and all liens 

and claims granted pursuant to this Interim Order shall maintain their priority as provided by this 

Interim Order and the DIP Documents until (x) in respect of the DIP Facility, all of the DIP 

Obligations are indefeasibly paid in cash and discharged and all commitments to extend credit 

under the DIP Facility are terminated, and (y) all of the Prepetition Obligations and the Sterling 

Obligations (including the Sterling Loan Obligations) are indefeasibly paid in full in cash and 

discharged and the Challenge Deadline has passed without a Challenge being asserted.  If an 

order dismissing any of the Chapter 11 Cases or any Successor Cases is at any time entered, such 

order shall provide (in accordance with Sections 105 and 349 of the Bankruptcy Code) that: (a) 

the DIP Liens and the DIP Superpriority Claims granted to and conferred upon the DIP Lender 

and the protections afforded to the DIP Lender pursuant to this Interim Order and the DIP 

Case 18-30777-hdh11 Doc 18-4 Filed 03/06/18    Entered 03/06/18 23:52:33    Page 54 of 68



FINAL DRAFT  

C:\Users\ds32429\AppData\Local\Microsoft\Windows\Temporary Internet Files\Content.Outlook\NI2O7348\Ex. D Interim DIP Order (Clean - 
Final Draft) (3-6-18).docx 54 

Documents shall continue in full force and effect and shall maintain their priorities as provided 

in this Interim Order until all DIP Obligations shall have been paid and satisfied in full in cash 

(and that such DIP Liens, DIP Superpriority Claims and other protections shall, notwithstanding 

such dismissal, remain binding on all interested parties); (b) all Prepetition Liens, Adequate 

Protection Liens, and Adequate Protection Superpriority Claims granted to and conferred upon 

the Prepetition Secured Parties and the Sterling Parties shall continue in full force and effect and 

shall maintain their priorities as provided in this Interim Order until all Prepetition Obligations 

and Sterling Loan Obligations shall have been paid and satisfied in full in cash (and that such 

Adequate Protection Liens and Adequate Protection Superiority Claims shall, notwithstanding 

such dismissal, remain binding on all interested parties); and (c) to the maximum extent 

permitted by applicable law, this Court shall retain jurisdiction, notwithstanding such dismissal, 

for the purpose of enforcing the DIP Liens, the Adequate Protection Liens, the DIP Superpriority 

Claims, and the Adequate Protection Superpriority Claims. 

33. Amendment of DIP Documents.  The Debtors and the DIP Lender are hereby 

authorized (without further notice, motion or application to, order of or hearing before, this 

Court) to amend, modify, or supplement any of the DIP Documents if such amendment, 

modification, or supplement is (a) non-material or non-adverse to the Debtor, and (b) in 

accordance with the terms of the DIP Documents.  In the case of a material amendment, 

modification, or supplement to the DIP Documents that is adverse to the Debtors, the Debtors or 

the DIP Lender shall provide notice (which may be provided through email) of any such 

amendment, modification, or supplement to counsel for the Committee (if appointed) and the 

U.S. Trustee, each of whom shall have five (5) days from the date of such notice to object in 

writing to such amendment, modification, or supplement; provided, however, that any 
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forbearance from, or waiver of, a breach by the Debtors of a covenant, representation or any 

other agreement or a default or an Event of Default, in each case under the DIP Documents, shall 

not constitute a material amendment, modification or supplement.  If no objections are timely 

received by the Debtors or the DIP Lender, as applicable, during such five (5) day notice period, 

the Debtors and the DIP Lender are authorized and empowered to implement, in accordance with 

the terms of the DIP Documents, such material amendment, modification or supplement to the 

DIP Documents, without further notice, hearing or approval of this Court.  Any proposed 

material amendment, modification, or supplement to the DIP Documents that is subject to a 

timely filed objection in accordance with this paragraph shall be subject to further order of this 

Court (which may be sought on an expedited basis). 

34. Insurance Policies. Upon entry of this Interim Order, on each insurance policy 

maintained by the Debtors which insures or consists of DIP Collateral: (i) the DIP Lender shall 

be, and shall be deemed to be, without any further action by or notice to any person, named as an 

additional insured; and (ii) the DIP Lender shall be, and shall be deemed to be, without any 

further action by or notice to any person, named as a loss payee. The Debtors are hereby 

authorized and, upon the written request of the DIP Lender, shall use commercially reasonable 

efforts to have the DIP Lender added as an additional insured and loss payee on each insurance 

policy maintained by the Debtors which in any way relates to the DIP Collateral.  

35. Protection Under Section 364(e) of the Bankruptcy Code. The DIP Lender, the 

Prepetition Secured Parties, and the Sterling Parties have acted in good faith in connection with 

this Interim Order and their reliance on this Interim Order is in good faith.  Based on the findings 

set forth in this Interim Order and the record of the Chapter 11 Cases, and in accordance with 

Section 364(e) of the Bankruptcy Code, if any or all of the provisions of this Interim Order are 
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hereafter reversed, modified, vacated or stayed, such reversal, modification, vacation or stay 

shall not affect (a) the validity of any DIP Obligations owing to the DIP Lender, or the adequate 

protection obligations owing to the Prepetition Secured Parties and the Sterling Parties, incurred 

prior to the actual receipt by the DIP Lender, the Prepetition Secured Parties, or the Sterling 

Parties, as applicable, of written notice of the effective date of such reversal, modification, 

vacation or stay, or (b) the validity or enforceability of any DIP Loans or other advances 

previously made or any claim, lien, security interest or priority authorized or created hereby or 

pursuant to the DIP Documents with respect to any DIP Obligations owing to the DIP Lender or 

any adequate protection obligations owing to the Prepetition Secured Parties or the Sterling 

Parties.  Notwithstanding any such reversal, modification, vacation or stay, any use of Cash 

Collateral, incurrence of DIP Obligations, or incurrence of adequate protection obligations by the 

Debtors prior to the actual receipt by the DIP Lender, the Prepetition Secured Parties, or the 

Sterling Parties, as applicable, of written notice of the effective date of such reversal, 

modification, vacation or stay, shall be governed in all respects by the provisions of this Interim 

Order, and the DIP Lender, the Prepetition Secured Parties, and the Sterling Parties shall be 

entitled to all of the rights, remedies, protections and benefits granted under Section 364(e) of the 

Bankruptcy Code, this Interim Order, and the DIP Documents with respect to all uses of Cash 

Collateral and the incurrence of DIP Obligations and adequate protection obligations owing to 

the Prepetition Secured Parties and the Sterling Parties. 

36. Proofs of Claim. Notwithstanding any order entered by this Court in relation to 

the establishment of a bar date in the Chapter 11 Cases or any provision contained in the 

Bankruptcy Rules or the Local Rules to the contrary, or otherwise, none of the DIP Lender, the 

Prepetition Secured Parties, or the Sterling Parties shall be required to file proofs of claim in the 
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Chapter 11 Cases or any Successor Cases for any claim allowed herein, and the Debtors’ 

Stipulations shall be deemed to be sufficient in form and content and to constitute a timely filed 

proof of claim against the applicable Debtors.  Notwithstanding the foregoing, (a) the Master 

Lease Agent (on behalf of itself and the other Master Lease Parties) is hereby authorized and 

entitled, in its sole discretion, but not required, to file (and amend and/or supplement, as it sees 

fit) a proof of claim for the claims of the Master Lease Parties arising from the Master Lease 

Documents, (b) the Working Capital Lender is hereby authorized and entitled, in its sole 

discretion, but not required, to file (and amend and/or supplement, as it sees fit) a proof of claim 

for its claims under the Working Capital Documents, and (c) the Sterling Agent (on behalf of 

itself and the other Sterling Parties) is hereby authorized and entitled, in its sole discretion, but 

not required, to file (and amend and/or supplement, as it sees fit) a proof of claim for its claims 

under the Sterling Documents; provided that nothing herein shall waive the right of any 

Prepetition Secured Party or any Sterling Party to file its own proof of claim against the Debtors.  

The provisions set forth in this paragraph are intended solely for the purpose of administrative 

convenience and shall not affect the substantive rights of any party-in-interest or their respective 

successors-in-interest, including, without limitation, the numerosity requirements set forth in 

Section 1126 of the Bankruptcy Code.  Any order entered by this Court in relation to the 

establishment of a bar date in any of the Chapter 11 Cases or any Successor Cases shall not apply 

to any claim of the DIP Lender, the Prepetition Parties, or the Sterling Parties arising under or in 

connection with the DIP Documents, the Prepetition Documents, or the Sterling Documents, as 

applicable. 

37. Credit Bidding.   The DIP Lender and each of the Prepetition Secured Parties 

shall be considered a qualified bidder (whether described as “Qualified Bidder” or similar term 
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or not specifically defined) in connection with any sale or auction of the DIP Collateral or the 

Prepetition Collateral.  The DIP Lenders and each of the Prepetition Secured Parties (and their 

assignees and designees) shall have the right to “credit bid” up to the full amount of the 

applicable outstanding DIP Obligations and Prepetition Obligations in connection with the sale 

of all or any portion of the DIP Collateral or the Prepetition Collateral, as applicable (including 

without limitation, any sale pursuant to Section 363 of the Bankruptcy Code, included as part of 

any Chapter 11 plan subject to confirmation under Section 1129(b)(2)(A)(ii) - (iii) of the 

Bankruptcy Code, or made by a Chapter 7 trustee under Section 725 of the Bankruptcy Code) 

either (a) after the occurrence of an Event of Default under the DIP Credit Agreement, or (b) as a 

back-up bidder (whether described as “Back-Up Bidder” or similar term or not specifically 

defined) in any sale or auction of the DIP Collateral or the Prepetition Collateral in the event that 

the successful bidder and any back-up bidder selected in connection with such sale or auction 

fails to consummate its bid.  The foregoing rights shall not be stayed during or otherwise affected 

by the Remedies Notice Period. 

38. Discharge Waiver.  The DIP Obligations and the obligations of the Debtors with 

respect to the liens, claims and adequate protection provided to the DIP Lender under this 

Interim Order shall survive (and not be discharged by) the entry of an order confirming a Chapter 

11 plan in any of the Chapter 11 Cases, notwithstanding the provisions of Section 1141(d) of the 

Bankruptcy Code, unless such obligations have been indefeasibly paid in full in cash on or 

before the effective date of the confirmed Chapter 11 plan.  The Debtors shall not propose or 

support any Chapter 11 plan that is not conditioned upon the indefeasible payment in full in cash 

of all DIP Obligations upon the earlier of the effective date of the confirmed Chapter 11 plan or 

the Termination Date.  In no event shall a Chapter 11 plan alter the terms of repayment of any of 
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the DIP Obligations from those set forth in the DIP Documents unless agreed to by and among 

the Debtors and the DIP Lender, and all provisions contained in this Interim Order shall be 

deemed incorporated into, and not modified by, any Chapter 11 plan. 

39. No Third Party Rights. Except as explicitly provided for herein, this Interim Order 

does not create any rights for the benefit of any third party, creditor, equity holder, or any direct, 

indirect, or incidental beneficiary other than the DIP Lender, the Prepetition Secured Parties, and 

the Sterling Parties. 

40. Joint and Several Liability. Nothing in this Interim Order shall be construed to 

constitute a substantive consolidation of any of the Debtors’ estates, it being understood, 

however, that the Debtors shall be jointly and severally liable for all obligations under this 

Interim Order and the DIP Documents, including without limitation, the DIP Obligations, the 

DIP Superpriority Claims and the Adequate Protection Superpriority Claims in accordance with 

the terms of this Interim Order and the DIP Documents. 

41. Limitations on Liability.  In determining to make extensions of credit under the 

DIP Facility, permitting the use of Cash Collateral, or in exercising any rights or remedies as and 

when permitted pursuant to this Interim Order, the Final Order, the DIP Documents, or the 

Prepetition Documents, as applicable, none of the DIP Lender, the Prepetition Secured Parties, or 

any successor of any of the foregoing, shall be deemed to be in control of the operations of the 

Debtors or any affiliate (as defined in Section 101(2) of the Bankruptcy Code) of the Debtors, or 

to be acting as a “responsible person” or “owner or operator” with respect to the operation or 

management of the Debtors or any affiliate of the Debtors (as such terms, or any similar terms, 

are used in the United States Comprehensive Environmental Response, Compensation and 

Liability Act, 29 U.S.C. §§ 9601 et seq., as amended, or any similar federal or state statute).  
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Furthermore, nothing in this Interim Order, the DIP Documents, the Prepetition Documents, or 

any other documents related thereto shall in any way be construed or interpreted to impose or 

allow the imposition upon the DIP Lender, the Prepetition Secured Parties, or any successor of 

any of the foregoing of any liability for any claims arising from the prepetition or postpetition 

activities of the Debtors or any affiliate of the Debtors, including any and all activities by the 

Debtors in the operation of their business or the administration of the Chapter 11 Cases. 

42. Findings of Fact and Conclusions of Law. This Interim Order constitutes, where 

applicable, findings of fact and conclusions of law and shall take effect and be fully enforceable 

nunc pro tunc to the Petition Date immediately upon entry hereof.  The findings and conclusions 

set forth herein constitute this Court’s findings of fact and conclusions of law pursuant to 

Bankruptcy Rule 7052.  To the extent any findings of fact constitute conclusions of law, they are 

adopted as such.  To the extent any conclusions of law constitute findings of fact, they are 

adopted as such. 

43. Entry of this Interim Order; Waiver of Stay. Notwithstanding Bankruptcy Rules 

4001(a)(3), 6004(h), 6006(d), 7062 or 9024, any other Bankruptcy Rule or Local Rule, or Rule 

62(a) of the Federal Rules of Civil Procedure, this Interim Order shall be immediately effective 

and enforceable upon its entry and there shall be no stay of execution or effectiveness of this 

Interim Order. 

44. Choice of Law; Jurisdiction. The DIP Facility and DIP Documents (and the rights 

and obligations of the parties thereto) provide that they shall be governed by, and construed and 

interpreted in accordance with, the laws of the State of Maryland and, to the extent applicable, 

the Bankruptcy Code.  This Court shall have exclusive jurisdiction with respect to any and all 
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disputes or matters under, or arising out of, or in connection with, either the DIP Facility or the 

DIP Documents. 

45. No Modification of Interim Order.  Until and unless the DIP Obligations, the 

Prepetition Obligations, and the Sterling Obligations have been indefeasibly paid in full in cash 

and all commitments to extend credit under the DIP Facility have been terminated, the Debtors 

irrevocably waive the right to seek and shall not seek or consent to, directly or indirectly: (a) 

without the prior written consent of the DIP Lender, the Prepetition Secured Parties, and the 

Sterling Parties, (i) any modification, stay, vacatur, amendment, or extension of this Interim 

Order; or (ii) a priority claim for any administrative expense or unsecured claim against the 

Debtors (now existing or hereafter arising of any kind or nature whatsoever, including any 

administrative expense of the kind specified in Sections 503(b), 506(c), 507(a) or 507(b) of the 

Bankruptcy Code) in any of the Chapter 11 Cases or any Successor Cases, equal or superior to 

the DIP Superpriority Claims or the Adequate Protection Superpriority Claims, other than the 

Carve-Out; (b) without the prior written consent of the DIP Lender and the Prepetition Secured 

Parties, any order allowing use of Cash Collateral; (c) without the prior written consent of the 

DIP Lender, any lien on any of the DIP Collateral with priority equal or superior to the DIP 

Liens, except as specifically provided in the DIP Documents; or (d) without the prior written 

consent of the Prepetition Secured Parties, any lien on any of the Prepetition Collateral with 

priority equal or superior to the Prepetition Liens or the Omega Adequate Protection Liens. 

46. Controlling Effect of Interim Order. To the extent any provision of this Interim 

Order conflicts with any provision of the Motion or any DIP Document, the provisions of this 

Interim Order shall control. 
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47. Service. Service of this Interim Order and notice of the Final Hearing shall be 

made upon the parties described in paragraph P above, the Committee (if appointed as of the date 

hereof), and any person who, as of the date hereof, has filed a notice pursuant to Bankruptcy 

Rule 2002. 

48. Reservation of Rights of Prepetition Secured Parties. This Interim Order and the 

transactions contemplated hereby do not constitute a waiver of and shall be without prejudice to 

(a) the rights of the Prepetition Secured Parties to seek any other or supplemental relief with 

respect to the Debtors, to seek any additional or different adequate protection, to move to vacate 

the automatic stay, to move for the appointment of a trustee or examiner, to move to dismiss or 

convert the Chapter 11 Cases, or to take any other action in the Chapter 11 Cases and to appear 

and be heard in any matter raised in the Chapter 11 Cases, and (b) any and all rights, remedies, 

claims, privileges, and causes of action which the Prepetition Secured Parties may have against 

any non-Debtor party liable for the Prepetition Obligations.  For all adequate protection and stay 

relief purposes throughout the Chapter 11 Cases, the Prepetition Secured Parties shall be deemed 

to have requested relief from the automatic stay and adequate protection as of the Petition Date.  

For the avoidance of doubt, such request will survive termination of this Interim Order. 

49. Objections.  Objections to the entry of the Final Order shall be in writing and shall 

be filed with the Clerk of this Court, on or before 4:00 p.m. (prevailing Eastern time) on March 

___, 2018, with a copy served upon: (a) counsel to the Debtors, DLA Piper LLP (US), 1251 

Avenue of the Americas, New York, NY 10020-1104 (Attn: Tom Califano, Esq.); (b) counsel to 

the DIP Lender and the Prepetition Secured Parties, Bryan Cave LLP, One Atlantic Center, 14th 

Floor, 1201 W. Peachtree St., N.W., Atlanta, GA 30309-3471 (Attn: Rick Miller, Esq. and Mark 

Duedall, Esq.); (c) counsel to the Sterling Agent, King & Spalding LLP, 1185 Avenue of the 
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Americas, New York, New York 10024 (Attn: Arthur Steinberg, Esq. and Terry Novetsky, Esq.); 

(d) counsel to the Plan Sponsor, Neligan LLP, 325 N. St. Paul Street, Suite 3600, Dallas, TX 

75201 (Attn: Patrick J. Neligan, Jr., Esq.); (e) counsel to be selected by the Committee upon its 

formation if selected by such date, and (f) the Office of the United States Trustee, 1100 

Commerce Street, Room 976, Dallas, TX 75242 (Attn.: ______________, Esq.). 

50. Final Hearing. A final hearing on the Motion (the “Final Hearing”) shall be heard 

before this Court on April ___, 2018 at _____ a.m. (prevailing Central Time) in Courtroom No. 

____ at the United States Bankruptcy Court for the Northern District of Texas, Earle Cabell 

Federal Building, 1100 Commerce Street, 14th Floor, Dallas, TX 75242. 
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EXHIBIT 1 

(List of Debtors) 
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EXHIBIT 2 

(DIP Credit Agreement) 
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EXHIBIT 3 

(Payoff Letter) 
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EXHIBIT 4 

(Initial Budget) 

Case 18-30777-hdh11 Doc 18-4 Filed 03/06/18    Entered 03/06/18 23:52:33    Page 68 of 68



FINAL DRAFT  

C:\Users\ds32429\AppData\Local\Microsoft\Windows\Temporary Internet Files\Content.Outlook\NI2O7348\Ex. D Interim DIP Order (Clean - 

Final Draft) (3-6-18).docx

EXHIBIT 4 

(Initial Budget) 

4 West Holdings, Inc
13 Week DIP Budget 

Totals
7-Mar-18 10-Mar-18 17-Mar-18 24-Mar-18 31-Mar-18 7-Apr-18 14-Apr-18 21-Apr-18 28-Apr-18 5-May-18 12-May-18 19-May-18 26-May-18 7-Mar-18
9-Mar-18 16-Mar-18 23-Mar-18 30-Mar-18 6-Apr-18 13-Apr-18 20-Apr-18 27-Apr-18 4-May-18 11-May-18 18-May-18 25-May-18 1-Jun-18 1-Jun-18

Beginning Book Cash Balance 21.6            6,384.3       10,580.6     13,123.3     10,995.0    1,443.1      137.9          6,419.4       4,504.6      25.1           54.9            1,551.4       3,612.0      21.6                

Total Operating Cash Inflows 2,728.0       11,142.5     9,985.5       4,561.5       3,686.5      4,346.5      15,532.2     5,186.5       3,868.4      4,892.5      11,189.4     9,374.5       3,536.5      90,030.6         

DIP Activity 25,000.0     -              -              -              -             1,250.0      (1,250.0)      -              300.0         1,900.0      (2,200.0)      -              -             25,000.0         

Cash Received 27,728.0     11,142.5     9,985.5       4,561.5       3,686.5      5,596.5    14,282.2   5,186.5     4,168.4    6,792.5    8,989.4     9,374.5     3,536.5      115,030.6       

Employee Costs 475.0          3,779.0       3,470.0       3,554.1       3,245.0      3,554.0      3,470.0       3,554.0       3,269.9      3,554.0      3,470.0       3,554.0       3,235.0      27,645.2         

Operating Cash Outflows:
Rent 17.8            -              -              87.6            838.7         -             -              87.7            1,000.0      -             -              -              87.7           2,119.5           
Halcyon (therapy) -              376.5          866.3          866.3          866.3         866.3         866.3          866.3          866.3         866.3         866.3          866.3          866.3         9,905.3           
Laundry/Housekeeping/Dietary 938.2          656.7          656.7          656.7          656.7         656.7         656.7          656.7          656.7         656.7         656.7          656.7          656.7         8,819.2           
Provider Fee -              23.0            550.0          130.0          -             -             573.0          130.0          -             -             245.2          680.0          -             2,331.2           
Pharmacy -              -              617.4          230.8          230.8         230.8         230.8          255.8          230.8         230.8         230.8          255.8          230.8         2,975.1           
Insurance -              -              100.0          -              -             -             100.0          -              -             -             -              100.0          -             300.0              
LOC Interest and Bank Fees -              -              -              15.0            194.9         -             22.0            15.0            248.1         -             22.0            15.0            256.5         788.5              
Medical Supplies & Services -              962.4          413.9          396.9          396.9         396.9         396.9          413.9          396.9         396.9         396.9          413.9          396.9         5,379.6           
Utilities 175.0          625.0          188.5          175.0          175.0         175.0         175.0          188.5          175.0         175.0         175.0          188.5          175.0         2,765.5           
Share Services 1,014.8       -              -              32.5            1,210.0      -             -              38.7            1,210.0      -             -              38.7            -             3,544.8           
Critical Vendors 3,000.0       -              -              -              1,067.4      -             -              -              -             -             -              -              -             4,067.4           
Misc. & Local Vendors -              309.5          580.0          545.0          545.0         545.0         645.0          545.0          545.0         545.0         610.0          545.0          545.0         6,504.5           

Total Operating Cash Outflows 5,145.9       2,953.2       3,972.8       3,135.8       6,181.7      2,870.7    3,665.7     3,197.6     5,328.8    2,870.7    3,202.9     3,759.9     3,214.9      49,500.6         
 

Non Operating Cash Outflows: -                  
Loan Payoff & Closing Fees 15,406.5     15,406.5         
Taxes -              -              -              -              3,762.5      -             -              -              -             -             -              -              -             3,762.5           
Medicaid / Medicare Payback / ERP 338.0          25.0            -              -              49.2           338.0         25.0            -              49.2           338.0         25.0            -              -             1,187.5           

Total Non Operating Cash Outflows 15,744.5     25.0            -             -              3,811.7      338.0       25.0          -            49.2         338.0       25.0          -            -             4,949.9           

Professional Fee Payments
Professional Fees -              175.0          -              -              -             125.0         820.0          50.0            -             -             761.0          -              -             1,931.0           
Professional Expenses -              14.0            -              -              -             14.0           20.0            -              -             -             34.0            -              -             82.0                
US Trustee & Filing Fees -              -              -              -              -             -             -              299.7          -             -             -              -              -             299.7              

Total Professional Fee Payments -              189.0          -             -              -             139.0       840.0        349.7        -           -           795.0        -            -             2,312.7           

Total Cash Outflows Flow 21,365.3     6,946.2       7,442.8       6,689.9       13,238.4    6,901.7    8,000.7     7,101.3     8,647.9    6,762.7    7,492.9     7,313.9     6,449.9      84,408.4         

Cash Generated / (Needed) 6,362.7       4,196.3       2,542.7       (2,128.4)      (9,551.9)     (1,305.2)   6,281.5     (1,914.8)    (4,479.5)   29.8         1,496.5     2,060.6     (2,913.4)     30,622.2         

Beginning Book Cash Balance 21.6            6,384.3       10,580.6     13,123.3     10,995.0    1,443.1      137.9          6,419.4       4,504.6      25.1           54.9            1,551.4       3,612.0      21.6                
Change in Cash 6,362.7       4,196.3       2,542.7       (2,128.4)      (9,551.9)     (1,305.2)     6,281.5       (1,914.8)      (4,479.5)     29.8           1,496.5       2,060.6       (2,913.4)     676.9              

Ending Book Cash Balance 6,384.3       10,580.6     13,123.3     10,995.0     1,443.1      137.9       6,419.4     4,504.6     25.1         54.9         1,551.4     3,612.0     698.6         698.5              

DIP Loan Rollforward

Opening Loan Balance -              25,000.0     25,000.0     25,000.0     25,000.0    25,000.0  26,250.0   25,000.0   25,000.0  25,300.0  27,200.0   25,000.0   25,000.0    -                  

Term Loan Activity 14,216.5     -              -              -              -             -             -              -              -             -             -              -              -             14,216.5         
Revolver Activity 10,783.5     -              -              -              -             1,250.0      (1,250.0)      -              300.0         1,900.0      (2,200.0)      -              -             10,783.5         

DIP Loan Balance 25,000.0     25,000.0     25,000.0     25,000.0     25,000.0    26,250.0  25,000.0   25,000.0   25,300.0  27,200.0  25,000.0   25,000.0   25,000.0    25,000.0         

Maximum Committement 30,000.0     30,000.0     30,000.0     30,000.0     30,000.0    30,000.0    30,000.0     30,000.0     30,000.0    30,000.0    30,000.0     30,000.0     30,000.0    30,000.0         

DIP Availability 5,000.0       5,000.0       5,000.0       5,000.0       5,000.0      3,750.0    5,000.0     5,000.0     4,700.0    2,800.0    5,000.0     5,000.0     5,000.0      5,000.0           

March 2018 April 2018 May 2018
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11,142.5
     

9,985.5
       

4,561.5
       

3,686.5
      

4,346.5
      

15,532.2
     

5,186.5
       

3,868.4
      

4,892.5
      

11,189.4
     

9,374.5
       

3,536.5
      

90,030.6
         

D
IP

 A
ctivity

25,000.0
     

-
              

-
              

-
              

-
             

1,250.0
      

(1,250.0)
      

-
              

300.0
         

1,900.0
      

(2,200.0)
      

-
              

-
             

25,000.0
         

C
ash R

eceived 
27,728.0

     
11,142.5

     
9,985.5

       
4,561.5

       
3,686.5

      
5,596.5

    
14,282.2

   
5,186.5

     
4,168.4

    
6,792.5

    
8,989.4

     
9,374.5

     
3,536.5

      
115,030.6

       

E
m

ployee C
ost s

475.0
          

3,779.0
       

3,470.0
       

3,554.1
       

3,245.0
      

3,554.0
      

3,470.0
       

3,554.0
       

3,269.9
      

3,554.0
      

3,470.0
       

3,554.0
       

3,235.0
      

27,645.2
         

O
perating C

ash O
utflow

s:
R

ent
17.8

            
-

              
-

              
87.6

            
838.7

         
-

             
-

              
87.7

            
1,000.0

      
-

             
-

              
-

              
87.7

           
2,119.5

           
H

alcyon (therapy)
-

              
376.5

          
866.3

          
866.3

          
866.3

         
866.3

         
866.3

          
866.3

          
866.3

         
866.3

         
866.3

          
866.3

          
866.3

         
9,905.3

           
Laundry/H

ousekeeping/D
ietary

938.2
          

656.7
          

656.7
          

656.7
          

656.7
         

656.7
         

656.7
          

656.7
          

656.7
         

656.7
         

656.7
          

656.7
          

656.7
         

8,819.2
           

P
rovider F

ee
-

              
23.0

            
550.0

          
130.0

          
-

             
-

             
573.0

          
130.0

          
-

             
-

             
245.2

          
680.0

          
-

             
2,331.2

           
P

harm
acy

-
              

-
              

617.4
          

230.8
          

230.8
         

230.8
         

230.8
          

255.8
          

230.8
         

230.8
         

230.8
          

255.8
          

230.8
         

2,975.1
           

Insurance
-

              
-

              
100.0

          
-

              
-

             
-

             
100.0

          
-

              
-

             
-

             
-

              
100.0

          
-

             
300.0

              
LO

C
 Interest and B

ank F
ees

-
              

-
              

-
              

15.0
            

194.9
         

-
             

22.0
            

15.0
            

248.1
         

-
             

22.0
            

15.0
            

256.5
         

788.5
              

M
edical S

upplies &
 S

ervices
-

              
962.4

          
413.9

          
396.9

          
396.9

         
396.9

         
396.9

          
413.9

          
396.9

         
396.9

         
396.9

          
413.9

          
396.9

         
5,379.6

           
U

tilities
175.0

          
625.0

          
188.5

          
175.0

          
175.0

         
175.0

         
175.0

          
188.5

          
175.0

         
175.0

         
175.0

          
188.5

          
175.0

         
2,765.5

           
S

hare S
ervices

1,014.8
       

-
              

-
              

32.5
            

1,210.0
      

-
             

-
              

38.7
            

1,210.0
      

-
             

-
              

38.7
            

-
             

3,544.8
           

C
ritical V

endors
3,000.0

       
-

              
-

              
-

              
1,067.4

      
-

             
-

              
-

              
-

             
-

             
-

              
-

              
-

             
4,067.4

           
M

isc. &
 Local V

endors
-

              
309.5

          
580.0

          
545.0

          
545.0

         
545.0

         
645.0

          
545.0

          
545.0

         
545.0

         
610.0

          
545.0

          
545.0

         
6,504.5

           
Total O

perating C
ash O

utflow
s

5,145.9
       

2,953.2
       

3,972.8
       

3,135.8
       

6,181.7
      

2,870.7
    

3,665.7
     

3,197.6
     

5,328.8
    

2,870.7
    

3,202.9
     

3,759.9
     

3,214.9
      

49,500.6
         

 
N

on O
perating C

ash O
utflow

s:
-

                  
Loan P

ayoff &
 C

losing F
ees

15,406.5
     

15,406.5
         

T
axes

-
              

-
              

-
              

-
              

3,762.5
      

-
             

-
              

-
              

-
             

-
             

-
              

-
              

-
             

3,762.5
           

M
edicaid / M

edicare P
ayback / E

R
P

338.0
          

25.0
            

-
              

-
              

49.2
           

338.0
         

25.0
            

-
              

49.2
           

338.0
         

25.0
            

-
              

-
             

1,187.5
           

Total N
on O

perating C
ash O

utflow
s

15,744.5
     

25.0
            

-
             

-
              

3,811.7
      

338.0
       

25.0
          

-
            

49.2
         

338.0
       

25.0
          

-
            

-
             

4,949.9
           

P
rofessional Fee P

aym
ents

P
rofessional F

ees
-

              
175.0

          
-

              
-

              
-

             
125.0

         
820.0

          
50.0

            
-

             
-

             
761.0

          
-

              
-

             
1,931.0

           
P

rofessional E
xpenses

-
              

14.0
            

-
              

-
              

-
             

14.0
           

20.0
            

-
              

-
             

-
             

34.0
            

-
              

-
             

82.0
                

U
S

 T
rustee &

 F
iling F

ees
-

              
-

              
-

              
-

              
-

             
-

             
-

              
299.7

          
-

             
-

             
-

              
-

              
-

             
299.7

              
Total P

rofessional Fee P
aym

ents
-

              
189.0

          
-

             
-

              
-

             
139.0

       
840.0

        
349.7

        
-

           
-

           
795.0

        
-

            
-

             
2,312.7

           

Total C
ash O

utflow
s Flow

21,365.3
     

6,946.2
       

7,442.8
       

6,689.9
       

13,238.4
    

6,901.7
    

8,000.7
     

7,101.3
     

8,647.9
    

6,762.7
    

7,492.9
     

7,313.9
     

6,449.9
      

84,408.4
         

C
ash G

enerated / (N
eeded)

6,362.7
       

4,196.3
       

2,542.7
       

(2,128.4)
      

(9,551.9)
     

(1,305.2)
   

6,281.5
     

(1,914.8)
    

(4,479.5)
   

29.8
         

1,496.5
     

2,060.6
     

(2,913.4)
     

30,622.2
         

B
eginning B

ook C
ash B

alance
21.6

            
6,384.3

       
10,580.6

     
13,123.3

     
10,995.0

    
1,443.1

      
137.9

          
6,419.4

       
4,504.6

      
25.1

           
54.9

            
1,551.4

       
3,612.0

      
21.6

                
C

hange in C
ash

6,362.7
       

4,196.3
       

2,542.7
       

(2,128.4)
      

(9,551.9)
     

(1,305.2)
     

6,281.5
       

(1,914.8)
      

(4,479.5)
     

29.8
           

1,496.5
       

2,060.6
       

(2,913.4)
     

676.9
              

E
nding B

ook C
ash B

alance
6,384.3

       
10,580.6

     
13,123.3

     
10,995.0

     
1,443.1

      
137.9

       
6,419.4

     
4,504.6

     
25.1

         
54.9

         
1,551.4

     
3,612.0

     
698.6

         
698.5

              

D
IP

 Loan R
ollforw

ard

O
pening Loan B

alance
-

              
25,000.0

     
25,000.0

     
25,000.0

     
25,000.0

    
25,000.0

  
26,250.0

   
25,000.0

   
25,000.0

  
25,300.0

  
27,200.0

   
25,000.0

   
25,000.0

    
-

                  

T
erm

 Loan A
ctivity

14,216.5
     

-
              

-
              

-
              

-
             

-
             

-
              

-
              

-
             

-
             

-
              

-
              

-
             

14,216.5
         

R
evolver A

ctivity
10,783.5

     
-

              
-

              
-

              
-

             
1,250.0

      
(1,250.0)

      
-

              
300.0

         
1,900.0

      
(2,200.0)

      
-

              
-

             
10,783.5

         

D
IP

 Loan B
alance

25,000.0
     

25,000.0
     

25,000.0
     

25,000.0
     

25,000.0
    

26,250.0
  

25,000.0
   

25,000.0
   

25,300.0
  

27,200.0
  

25,000.0
   

25,000.0
   

25,000.0
    

25,000.0
         

M
axim

um
 C

om
m

ittem
ent

30,000.0
     

30,000.0
     

30,000.0
     

30,000.0
     

30,000.0
    

30,000.0
    

30,000.0
     

30,000.0
     

30,000.0
    

30,000.0
    

30,000.0
     

30,000.0
     

30,000.0
    

30,000.0
         

D
IP

 A
vailability

5,000.0
       

5,000.0
       

5,000.0
       

5,000.0
       

5,000.0
      

3,750.0
    

5,000.0
     

5,000.0
     

4,700.0
    

2,800.0
    

5,000.0
     

5,000.0
     

5,000.0
      

5,000.0
           

M
arch 2018

A
pril 2018

M
ay 2018
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