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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 
In re: 

LOCKWOOD HOLDINGS, INC., et al.,1 

Debtors. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 

 

Chapter 11 

Case No. 18-30197 (DRJ) 

(Jointly Administered) 

 
FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER  

(I) APPROVING DISCLOSURE STATEMENT ON A FINAL BASIS   
AND (II) CONFIRMING COMPROMISE JOINT CHAPTER 11 PLAN 

[Relates to Docket Nos. 824 and 825] 
 

Upon the Debtors’ Compromise Joint Chapter 11 Plan [originally appearing at Docket 

No. 793, with the final solicitation version appearing at Docket No. 824], as it may be amended 

or supplemented from time to time (the “Plan”)2 and the Disclosure Statement for Compromise 

Joint Chapter 11 Plan [originally appearing at Docket No. 792 with the final solicitation version 

appearing at Docket No. 825] (the “Disclosure Statement”); and the Plan and Disclosure 

Statement having been distributed or made available to holders of Claims and Equity Interests 

and other parties in interest as provided in the Solicitation Order;3 and upon the Plan Supplement 

and related exhibits filed by the Debtors on January 15, 2019 [Docket No. 842]; and upon the 

hearing to approve the Disclosure Statement on a final basis and consider confirmation of the 

                                                 
 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number are: Lockwood Holdings, Inc. (9726); LH Aviation, LLC (6984); Piping Components, Inc. (0197); 
Lockwood International, Inc. (8597); Lockwood Enterprises, Inc. (6504); LMG Manufacturing, Inc. (9468); and 
7807 Eagle Lane, LLC (7382). 
2 Capitalized terms used but not defined herein shall have the meanings ascribed to such terms in the Plan. 

3 See Order (1) Conditionally Approving Disclosure Statement for Compromise Joint Chapter 11 Plan; (2) 
Scheduling Confirmation Hearing; (3) Establishing Voting Deadline and Procedures for Filing Objections to 
Confirmation; (4) Approving Forms of Ballots and Notice of Confirmation Hearing; (5) Establishing Solicitation 
and Tabulation Procedures; and (6) Granting Related Relief [Docket No. 816] (the “Solicitation Order”). 
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Plan conducted on February 5, 2019 (the “Confirmation Hearing”); and good and sufficient 

notice of the Plan, the Disclosure Statement and the Confirmation Hearing having been provided 

to holders of Claims and Equity Interests in accordance with title 11 of the United States Code 

(the “Bankruptcy Code”), the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), 

the Local Rules of the United States Bankruptcy Court for the Southern District of Texas (the 

“Local Rules”) and the orders of this Court, as established by the affidavits of service filed with 

the Court (the “Notice Affidavits”),4 and such notice being sufficient under the circumstances 

and no other or further notice being required; and after full consideration of (i) the declaration 

filed by Mark Shapiro, the Debtors’ Chief Restructuring Officer, in support of confirmation 

[Docket No. 871] and further testimony adduced at the Confirmation Hearing and (ii) the 

declaration filed by the Debtors’ Court-appointed tabulation agent, Omni Management Group, 

Inc. (“Omni”), dated January 29, 2019, regarding the methodology applied to the tabulation of 

the voting results with respect to Plan [Docket No. 863] (the “Omni Declaration”); and upon the 

objections to confirmation of the Plan (collectively, the “Objections”) filed by (i) Michael 

Lockwood [Docket No. 860], (ii) Emerson Automation Solutions Final Control Canada, Inc., 

Emerson Automation Solutions Final Control US LP, and Emerson Automation Solutions Final 

Control LLC, (collectively, “Emerson”) [Docket No. 861], and (iii) Cypress Fairbanks 

Independent School District, Harris County and Jefferson County (collectively, the “Taxing 

Authorities”) [Docket No. 862]; and upon the memorandum of law filed by the Debtors in 

support of (i) final approval of the Disclosure Statement, (ii) confirmation of the Plan, and (iii) in 

response to certain of the Objections [Docket No. 872] (the “Memorandum of Law”); upon the 

entire record of these Chapter 11 Cases, the record made at the Confirmation Hearing and the 

                                                 
4 See Docket Nos. 838 (Affidavit of Service for mailing of solicitation packages) and 843 (Affidavit of Service for 
notice of filing of Debtor’s Plan Supplement). 
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arguments of counsel and all of the evidence adduced thereat; and the Court having determined, 

based upon all of the foregoing, that the Plan should be confirmed; and after due deliberation and 

good cause appearing therefor, the Court hereby  

FINDS, DETERMINES, AND CONCLUDES AS FOLLOWS: 

A. Findings and Conclusions.  The findings and conclusions set forth herein and on 

the record at the Confirmation Hearing constitute the Court’s findings of fact and conclusions of 

law pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to 

Bankruptcy Rule 9014.  To the extent any of the Court’s findings of fact constitute conclusions 

of law, they are adopted as such.  To the extent any of the Court’s conclusions of law constitute 

findings of fact, they are adopted as such. 

JURISDICTION AND VENUE 

B. Jurisdiction, Venue, Core Proceeding.  This Court has jurisdiction over the 

Debtors’ Chapter 11 Cases pursuant to 28 U.S.C. §§ 157 and 1334.  Confirmation of the Plan is a 

core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (L) and (O), and this Court has 

jurisdiction to enter a final order with respect thereto.  The Debtors are eligible debtors under 

section 109 of the Bankruptcy Code.  Venue is proper before this Court pursuant to 28 U.S.C. §§ 

1408 and 1409. 

CHAPTER 11 CASES 

C. Commencement of the Chapter 11 Cases.  On January 18, 2018, Lockwood 

Holdings, Inc., LH Aviation, LLC, and Piping Components, Inc. filed voluntary petitions for 

relief under chapter 11 of the Bankruptcy Code.  On January 24, 2018 (together with January 18, 

2018, the “Petition Dates”), Lockwood International, Inc., Lockwood Enterprises, Inc., LMG 

Manufacturing, Inc., and 7807 Eagle Lane, LLC filed voluntary petitions for relief under chapter 
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11 of the Bankruptcy Code.  By order dated January 25, 2018, the Chapter 11 Cases were 

consolidated for procedural purposes only and are being jointly administered.  The Debtors have 

been operating their businesses and managing their properties as debtors in possession pursuant 

to sections 1107(a) and 1108 of the Bankruptcy Code.  On February 20, 2018, the United States 

Trustee (the “U.S. Trustee”) appointed an official committee of unsecured creditors (the 

“Committee”), which was amended on March 2, 2018.  See Docket Nos. 131 and 171.  No 

trustee or examiner has been appointed.  

D. Judicial Notice.  The Court takes judicial notice of the docket of the Debtors’ 

Chapter 11 Cases maintained by the Clerk of the Bankruptcy Court and pleadings reflected 

therein including, without limitation, all pleadings and other documents filed, all orders entered, 

and all evidence and arguments made, proffered, or adduced at the hearings held before the 

Court during the pendency of the Chapter 11 Cases. 

SOLICITATION AND NOTICE 

E. Solicitation and Notice.  On December 20, 2018, the Court entered its Solicitation 

Order, which, among other things, (i) conditionally approved the Disclosure Statement; (ii) 

established procedures for the solicitation of votes on the Plan; and (iii) scheduled a hearing and 

established notice and objection procedures for confirmation of the Plan.  The following 

materials (collectively, the “Solicitation Materials”) were served upon parties in interest in 

compliance and in accordance with the Bankruptcy Rules, the Solicitation Order, as applicable: 

• the Plan; 

• the Disclosure Statement; 

• the Solicitation Order; 

• the Ballots (as defined in the Solicitation Order); and 

• the Confirmation Hearing Notice (as defined in the Solicitation Order). 
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As described in the Omni Declaration and the Notice Affidavits (a) the service of the Solicitation 

Materials was adequate and sufficient under the circumstances of these Chapter 11 Cases and (b) 

adequate and sufficient notice of the Confirmation Hearing and other requirements, deadlines, 

hearings, and matters described in the Solicitation Order was timely provided in compliance with 

the Bankruptcy Rules and the Solicitation Order. 

F. Voting.  Votes on the Plan were solicited after disclosure to holders of Claims and 

Equity Interests of “adequate information” as defined in section 1125 of the Bankruptcy Code.  

As evidenced by the Omni Declaration, votes to accept or reject the Plan have been solicited and 

tabulated fairly, in good faith, and in a manner consistent with the Solicitation Order, the 

Bankruptcy Code, the Bankruptcy Rules, and the Local Rules. 

G. Plan Modifications.  Modifications to the Plan, as well as other settlements and 

resolutions announced on the record at the Confirmation Hearing, all of which are reflected 

herein, do not materially or adversely affect or change the treatment of any Claim or Equity 

Interest and are hereby approved. 

THE DISCLOSURE STATEMENT CONTAINS 
ADEQUATE INFORMATION 

H. Adequate Information. The Disclosure Statement contains adequate information 

within the meaning of 11 U.S.C. § 1125(a). 

COMPLIANCE WITH THE REQUIREMENTS OF 
SECTION 1129 OF THE BANKRUPTCY CODE 

I. Burden of Proof.  The Debtors have met their burden of proving the elements of 

sections 1129 of the Bankruptcy Code by a preponderance of the evidence, which is the 

applicable evidentiary standard.   

J. Bankruptcy Rule 3016(a).  The Plan is dated and identifies the Debtors as the Plan 

proponents, thereby satisfying Bankruptcy Rule 3016(a). 
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K. Plan Compliance with the Bankruptcy Code (11 U.S.C. § 1129(a)(1)).  The Plan 

complies with the applicable provisions of the Bankruptcy Code, thereby satisfying section 

1129(a)(1) of the Bankruptcy Code. 

(i) Proper Classification (11 U.S.C. §§ 1122, 1123(a)(1)).  As required 

by section 1123(a)(1) of the Bankruptcy Code, in addition to Administrative Expense Claims and 

Priority Tax Claims, which need not be classified, Article III of the Plan designates seven (7) 

Classes of Claims against and Equity Interests in the Debtors.  As required by section 1122(a) of 

the Bankruptcy Code, the Claims and Equity Interests placed in each Class are substantially 

similar to other Claims and Equity Interests, as the case may be, in each such Class.  Valid 

business, factual, and legal reasons exist for separately classifying the various Classes of Claims 

and Equity Interests created under the Plan, and such Classes do not effect unfair discrimination 

between holders of Claims and Equity Interests.  Thus, the Plan satisfies sections 1122 and 

1123(a)(1) of the Bankruptcy Code. 

(ii) Specified Unimpaired Classes (11 U.S.C. § 1123(a)(2)).  Article III and 

section 5.1 of the Plan specify that Classes 1 and 3 are unimpaired under the Plan, thereby 

satisfying section 1123(a)(2) of the Bankruptcy Code. 

(iii) Specified Treatment of Impaired Classes (11 U.S.C. § 1123(a)(3)).  Article 

III and section 5.1 of the Plan specify that Classes 2, 4, 5, 6 and 7 are impaired and Article IV of 

the Plan sets forth the treatment of such impaired Classes, thereby satisfying section 1123(a)(3) 

of the Bankruptcy Code. 

(iv) No Discrimination (11 U.S.C. § 1123(a)(4)).  Article IV of the Plan 

provides for the same treatment under the Plan for each Claim or Equity Interest in each 

respective Class unless the holder of a particular Claim or Equity Interest has agreed to a less 

Case 18-30197   Document 882   Filed in TXSB on 02/06/19   Page 6 of 30



7 
DAL:759833.8  

favorable treatment in respect of such Claim or Equity Interest, thereby satisfying 

section 1123(a)(4) of the Bankruptcy Code.   

(v) Implementation of the Plan (11 U.S.C. § 1123(a)(5)).  The Plan provides 

for adequate and proper means for its implementation including, without limitation, (a) sources 

of consideration for Plan distribution, (b) the dissolution of the Committee and cessation of fee 

and expense payments, (c) the issuance of Creditor Trust interests, (d) the cancellation of Equity 

Interests, (e) the vesting of the Creditor Trust Assets in the Creditor Trust; and (f) the execution, 

delivery, filing, or recording of all contracts, instruments, releases, and other agreements or 

documents related to the foregoing, thereby satisfying section 1123(a)(5) of the Bankruptcy 

Code. 

(vi) Non-Voting Equity Securities (11 U.S.C. § 1123(a)(6)).  Because the 

Debtors are liquidating, the prohibition on the issuance of nonvoting equity securities, as 

required by section 1123(a)(6) of the Bankruptcy Code, is not applicable. 

(vii) Designation of Directors and Officers (11 U.S.C. § 1123(a)(7)).  Article 

VI of the Plan provides that the term of each member of each Debtor’s current board of directors 

shall automatically expire on the Effective Date, and also appoints the Creditor Trustee.  These 

provisions are consistent with the interests of holders of Claims and Equity Interests and public 

policy, thereby satisfying section 1123(a)(7) of the Bankruptcy Code.     

L. Additional Plan Provisions (11 U.S.C. § 1123(b)).  The additional provisions of 

the Plan are appropriate and consistent with the applicable provisions of the Bankruptcy Code, 

thereby satisfying section 1123(b) of the Bankruptcy Code. 
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(i) Impairment/Unimpairment of Any Class of Claims or Interests 

(§ 1123(b)(1)).  Pursuant to the Plan, Classes 1 and 3 are unimpaired and Classes 2, 4, 5, 6 and 7 

are impaired, as contemplated by section 1123(b)(1) of the Bankruptcy Code. 

(ii) Assumption and Rejection of Executory Contracts (11 U.S.C. 

§ 1123(b)(2)).  Article IX of the Plan provides for the rejection of the Debtors’ remaining 

executory contracts and unexpired leases (if any), effective as of the Effective Date, except for 

any executory contract or unexpired lease that (a) was previously assumed, assumed and 

assigned or rejected pursuant to an Order of the Bankruptcy Court entered on or before the 

Confirmation Date, (b) previously expired or terminated by its own terms or (c) is the subject of 

a motion to assume, assume and assign or reject filed on or prior to the Confirmation Date. 

(iii) Settlement of Claims and Causes of Action (11 U.S.C. § 1123(b)(3)).  

Article VI of the Plan provides for settlement of certain Claims and Causes of Action and the 

retention and enforcement of other Claims and Causes of Action by the Creditor Trust.  As set 

forth below, the proposed Plan settlement is fair and equitable and will be approved. 

(iv) Modification of the Rights of Holders of Claims (11 U.S.C. § 1123(b)(5)).  

Article III of the Plan modifies or leaves unaffected, as the case may be, the right of holders of 

each class of Claims and Equity Interests. 

(v) Other Appropriate Provisions (11 U.S.C. § 1123(b)(6)).  The Plan’s other 

provisions are appropriate and consistent with the applicable provisions of the Bankruptcy Code 

including, without limitation, provisions for (a) distributions to holders of Claims and Equity 

Interests, (b) retention of, and right to enforce, sue on, settle, or compromise (or refuse to do any 

of the foregoing with respect to) certain claims and causes of action against third parties, to the 

extent not waived and released under the Plan, (c) resolution of Disputed Claims, (d) allowance 
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of certain Claims, (e) releases by Debtors of certain parties, and (f) exculpations of certain 

parties. 

M. Cure of Defaults (11 U.S.C. § 1123(d)).  The Plan does not contemplate the cure 

of any defaults.  Thus, section 1123(d) of the Bankruptcy Code is not applicable. 

N. The Debtors’ Compliance with the Bankruptcy Code (11 U.S.C. § 1129(a)(2)).  

The Debtors have complied with the applicable provisions of the Bankruptcy Code.  Specifically: 

(a) Each of the Debtors is an eligible debtor under section 109 of the 
Bankruptcy Code; 

 
(b) The Debtors have complied with all provisions of the Bankruptcy Code 

and Bankruptcy Rules, except as otherwise provided or permitted by 
orders of this Court; and 

 
(c) The Debtors have complied with the applicable provisions of the 

Bankruptcy Code, the Bankruptcy Rules, and the Local Rules in 
transmitting the Plan, the Disclosure Statement, the Ballots and related 
documents and notices and in soliciting and tabulating the votes on the 
Plan. 
 

O. Plan Proposed in Good Faith (11 U.S.C. § 1129(a)(3)).  The Debtors have 

proposed the Plan in good faith and not by any means forbidden by law, thereby satisfying 

section 1129(a)(3) of the Bankruptcy Code.  The Debtors’ good faith is evident from the facts 

and record of these Chapter 11 Cases, the Disclosure Statement, the record made at the 

Confirmation Hearing and the other proceedings in these Chapter 11 Cases.  The Plan was 

proposed with the legitimate and honest purpose of maximizing the value of the Debtors’ estates 

and to effectuate a liquidation of the Debtors.  The Plan was negotiated at arm’s-length among 

representatives of the Debtors, the Prepetition Lenders, and the Committee.  Further, the Plan’s 

classification, indemnification, exculpation, release, and injunction provisions have been 

negotiated in good faith and at arm’s-length.  Such provisions are consistent with sections 105, 
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1122, 1123(b)(6), 1125, 1129, and 1142 of the Bankruptcy Code, are each necessary for the 

success of the Plan, and were not included in the Plan for any improper purpose.  

P. Payment for Services or Costs and Expenses (11 U.S.C. § 1129(a)(4)).  Any 

payment to be made by the Debtors, or by a person issuing securities or acquiring property under 

the Plan, for services or for costs and expenses in connection with the Chapter 11 Cases, or in 

connection with the Plan and incident to the Chapter 11 Cases, is subject to the approval of the 

Bankruptcy Court as reasonable, thereby satisfying section 1129(a)(4) of the Bankruptcy Code. 

Q. Directors, Officers, and Insiders (11 U.S.C. § 1129(a)(5)).  The Debtors have 

complied with section 1129(a)(5) of the Bankruptcy Code.  The Debtors have disclosed the 

identity of the Creditor Trustee, whose appointment is consistent with the interests of holders of 

Claims and Equity Interests and with public policy.  

R. No Rate Changes (11 U.S.C. § 1129(a)(6)).  Section 1129(a)(6) of the Bankruptcy 

Code is not applicable to the Debtors.   

S. Best Interest of Creditors (11 U.S.C. § 1129(a)(7)).  The Plan satisfies section 

1129(a)(7) of the Bankruptcy Code.  Each holders of an impaired Claim that has not accepted the 

Plan will on account of such Claim, as demonstrated by the liquidation analysis included as 

Exhibit B to the Disclosure Statement, receive or retain property under the Plan having a value, 

as of the Effective Date, that is at least equal to the amount that such holder would receive or 

retain if the Debtors were liquidated under chapter 7 of the Bankruptcy Code on the Effective 

Date.  

T. Acceptance by/Unimpairment of Certain Classes (11 U.S.C. § 1129(a)(8)).  

Classes 1 and 3 are unimpaired by the Plan and holders of Claims in such Classes are thus 

conclusively presumed to have accepted the Plan pursuant to section 1126(f) of the Bankruptcy 
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Code.  Class 6 is impaired by the Plan, but conclusively deemed to have accepted the Plan due to 

the Intercompany Settlement.  Classes 2, 4 and 5 are impaired by the Plan, and each such Class 

has accepted the Plan in accordance with section 1126(d) of the Bankruptcy Code, as established 

by the Omni Declaration.  The holders of Equity Interests in Class 7 are conclusively deemed to 

reject the Plan.  Therefore, Section 1129(a)(8) of the Bankruptcy Code has been satisfied with 

respect to all Classes, except with respect to Class 7. Nonetheless, the Plan satisfies the “cram 

down” requirements of section 1129(b) of the Bankruptcy Code, and the Plan may be confirmed 

notwithstanding the deemed rejection by Class 7. 

U. Treatment of Administrative Expense Claims and Priority Tax Claims (11 U.S.C. 

§ 1129(a)(9)).  The treatment of Administrative Expense Claims and Priority Tax Claims 

pursuant to Articles II and III of the Plan satisfies the requirements of sections 1129(a)(9) of the 

Bankruptcy Code. 

V. Acceptance By At Least One Impaired Class of Claims (11 U.S.C. § 1129(a)(10)).  

As described above and in the Omni Declaration, Classes 2, 4, and 5 were impaired and voted to 

accept the Plan.  Section 1129(a)(10) is, therefore, satisfied. 

W. Feasibility (11 U.S.C. § 1129(a)(11)).  The Debtors are liquidating, pursuant to 

the Plan.  As a result, the requirements of section 1129(a)(11) of the Bankruptcy Code have been 

satisfied.     

X. Payment of Fees (11 U.S.C. § 1129(a)(12)).  All fees due and payable pursuant to 

section 1930 of chapter 123 of title 28, United States Code, as determined by the Court, have 

been or will be paid by the Debtors on the Effective Date pursuant to section 13.1 of the Plan, 

thereby satisfying the requirements of section 1129(a)(12) of the Bankruptcy Code. 
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Y. Continuation of Retiree Benefits (11 U.S.C. § 1129(a)(13)).  The Debtors do not 

pay any “retiree benefits,” as defined in section 1114 of the Bankruptcy Code and section 

1129(a)(13) of the Bankruptcy Code is thus inapplicable in these Chapter 11 Cases. 

Z. No Domestic Support Obligations (11 U.S.C. § 1129(a)(14)).  The Debtors are not 

required by a judicial or administrative order, or by statute, to pay a domestic support obligation.  

Accordingly, section 1129(a)(14) of the Bankruptcy Code is inapplicable in these Chapter 11 

Cases.  

AA. Debtors Are Not Individuals (11 U.S.C. § 1129(a)(15)).  The Debtors are not 

individuals, and accordingly, section 1129(a)(15) of the Bankruptcy Code is inapplicable in these 

Chapter 11 Cases. 

BB. No Applicable Nonbankruptcy Law Regarding Transfers (11 U.S.C. § 

1129(a)(16)).  The Debtors are not non-profit corporations or trusts.  Accordingly, section 

1129(a)(16) of the Bankruptcy Code is inapplicable in these Chapter 11 Cases. 

CC. Only One Plan (11 U.S.C. § 1129(c)).  The Plan is the only plan subject to 

confirmation.  Section 1129(c) of the Bankruptcy Code has been satisfied. 

DD. Principal Purpose of the Plan (11 U.S.C. § 1129(d)).  The principal purpose of the 

Plan is not the avoidance of taxes or the avoidance of the application of section 5 of the 

Securities Act of 1933, thereby satisfying section 1129(d) of the Bankruptcy Code.  

EE. Not Small Business Cases (11 U.S.C. § 1129(e)).  These Chapter 11 Cases are not 

small business cases and accordingly, section 1129(e) of the Bankruptcy Code is inapplicable in 

these Chapter 11 Cases. 
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COMPLIANCE WITH SECTION 1125 OF THE BANKRUPTCY CODE 

FF. Good Faith Solicitation (11 U.S.C. § 1125(e)).  Based on the record before the 

Court in these Chapter 11 Cases, the Exculpated Parties, Wells Fargo Equipment Finance, Inc., 

the Committee, and each of their respective present or former members, managers, officers, 

directors, employees, equity holders, partners, affiliates, funds, advisors, attorneys, agents, 

successors and assigns, and all other persons involved in the solicitation process, have acted in 

“good faith” within the meaning of section 1125(e) of the Bankruptcy Code and in compliance 

with the applicable provisions of the Bankruptcy Code, the Bankruptcy Rules, and the Local 

Rules in connection with all of their respective activities arising out of, relating to or connected 

with the administration of the Chapter 11 Cases, the negotiation and pursuit of approval of the 

Disclosure Statement, the preparation and solicitation of acceptances of the Plan, the pursuit of 

confirmation of the Plan, the funding of the Plan, the consummation of the Plan, the 

administration of the Plan and the property to be distributed under the Plan, and are entitled to 

the protections afforded by section 1125(e) of the Bankruptcy Code. 

COMPLIANCE WITH SECTION 1126 OF THE BANKRUPTCY CODE 

GG. Acceptance of Plan (11 U.S.C. § 1126).  As set forth in the Omni Declaration, 

each impaired voting Class has voted to accept the Plan, in accordance with the requirements of 

section 1126 of the Bankruptcy Code. 

PLAN IMPLEMENTATION 

HH. The terms of the Plan are incorporated by reference and are, except as addressed 

herein or in any future order of the Court contemplated by this Confirmation Order, proper in all 

respects, and constitute an integral part of this Confirmation Order.   
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II. The Plan has been negotiated in good faith and at arm’s-length and shall, on and 

after the Effective Date, constitute legal, valid, binding and authorized obligations of the 

respective parties thereto and will be enforceable in accordance with their terms.   

JJ. Pursuant to section 1142(a) of the Bankruptcy Code, except as addressed herein 

or in any future order of the Bankruptcy Court contemplated by this Confirmation Order, the 

Plan will apply and be enforceable notwithstanding any otherwise applicable non-bankruptcy 

law.  The Debtors, the Prepetition Lenders, the Committee and the Creditor Trustee, and all of 

their respective members, managers, officers, directors, agents, advisors, attorneys, employees, 

equity holders, partners, affiliates, funds, agents and representatives will be acting in good faith 

if they proceed to (i) consummate the Plan and the agreements, settlements, transactions, 

transfers and documentation contemplated thereby and (ii) take any actions authorized and 

directed by this Confirmation Order. 

KK. Comprehensive Settlement of Claims and Controversies.  The global settlement 

among the Debtors, the Prepetition Lenders, and the Committee is necessary to, and is an integral 

and essential element of, the Plan and its consummation.  The terms and conditions of such 

settlement are fair and reasonable under the circumstances.  The performance by the Debtors, 

Prepetition Lenders, the Committee and the Creditor Trustee of the terms thereof is authorized, 

and the parties are directed to consummate the same.  The settlement is the product of arm’s-

length negotiations between the Debtors, the Prepetition Lenders, and the Committee, and has 

been proposed in good faith, for legitimate business purposes, is supported by reasonably 

equivalent value and fair consideration and reflects the Debtors’ exercise of reasonable business 

judgment.  Entry into the settlement and consummation of the same is in the best interests of the 

Debtors, their estates, their creditors and their equity holders.  The Debtors have provided all 
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interested parties with sufficient and adequate notice of, and an opportunity to be heard with 

respect to, the settlement.  The terms and provisions of the settlement are approved pursuant to 

this Confirmation Order.  

LL. Exemption from Transfer Taxes.  Pursuant to section 1146(a) of the Bankruptcy 

Code, the issuance, transfer, or exchange of notes or equity securities under or in connection with 

the Plan, the creation of any mortgage, deed of trust or other security interest, the making or 

assignment of any lease or sublease, or the making or delivery of any deed or other instrument of 

transfer under, in furtherance of, or in connection with the Plan, including any merger 

agreements or agreements of consolidation, deeds, bills of sale, or assignments executed in 

connection with any of the transactions contemplated under the Plan, shall not be subject to any 

stamp, real estate transfer, mortgage recording, or other similar tax.   

EXECUTORY CONTRACTS AND UNEXPIRED LEASES 

MM. The Debtors have exercised sound business judgment in determining whether to 

assume or reject each of their executory contracts and unexpired leases pursuant to Article IX of 

the Plan.  Each assumption or rejection of an executory contract or unexpired lease as provided 

in section 9.1 of the Plan shall be legal, valid, and binding upon the applicable Debtor and all 

non-Debtor counterparties to such contracts or leases, and satisfies the requirements of section 

365 of the Bankruptcy Code including, without limitation, section 365(d)(4).   

EXCULPATIONS, INJUNCTIONS AND RELEASES 
 

NN. The Court has jurisdiction under 28 U.S.C. §§ 1334(a) and (b) to approve the 

exculpation, injunctions, stays and releases set forth in section 11.2, 11.3, and 11.4 of the Plan, as 

modified herein.  Section 105(a) of the Bankruptcy Code permits issuance of the injunctions and 

approval of the releases and injunctions set forth in sections 11.2, 11.3, and 11.4 of the Plan (as 
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modified herein) if, as has been established here based upon the record in the Chapter 11 Cases 

and the evidence presented at the Confirmation Hearing, such provisions (i) were integral to the 

settlement, and are essential to the formulation and implementation of the Plan, as provided in 

section 1123 of the Bankruptcy Code, (ii) confer substantial benefits on the Debtors’ estates, (iii) 

are fair, equitable and reasonable, and (iv) are in the best interests of the Debtors, their estates, 

and parties in interest.5  Pursuant to section 1123(b)(3) of the Bankruptcy Code and Bankruptcy 

Rule 9019(a), the releases, exculpation, and injunctions set forth in the Plan and implemented by 

this Confirmation Order are fair, equitable, reasonable, and in the best interests of the Debtors 

and their estates, creditors and equity holders.  The releases of non-Debtors under the Plan are 

fair to holders of Claims and Equity Interests and are necessary to the proposed reorganization.  

Such releases are given in exchange for and are supported by fair, sufficient, and adequate 

consideration provided by each and all of the parties providing such releases.  The record of the 

Confirmation Hearing and these Chapter 11 Cases is sufficient to support the releases, 

exculpation, and injunctions provided for in sections 11.2, 11.3, and 11.4 of the Plan, as modified 

herein.  Accordingly, based upon the record of these Chapter 11 Cases, the representations of the 

parties, and/or the evidence proffered, adduced, and/or presented at the Confirmation Hearing, 

this Court finds that the injunctions, exculpation, and releases set forth in Article XI of the Plan 

are consistent with the Bankruptcy Code and applicable law.    

OTHER FINDINGS 

OO. Conditions Precedent to Confirmation.  The conditions precedent to confirmation 

set forth in section 10.1 of the Plan have been satisfied. 

                                                 
5 The releases in section 11.3 of the Plan are releases by the Debtors of various third parties.  They are not 
“third party releases” in the true sense of the word, in that no third parties are providing releases to other 
third parties.  Similarly, the injunction in section 11.4 of the Plan merely implements the exculpations in 
section 11.2 of the Plan and otherwise enforces the Plan as whole.  
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PP. Retention of Jurisdiction.  This Court may properly retain, and if appropriate, 

shall exercise jurisdiction over the matters set forth in Article XII of the Plan and section 1142 of 

the Bankruptcy Code.  

QQ. Objections.  All parties have had a full and fair opportunity to file objections to 

confirmation of the Plan and to litigate any such objections.     

THE PLAN SATISFIES CONFIRMATION REQUIREMENTS 

RR. Based upon the foregoing, the Plan satisfies the requirements for confirmation set 

forth in section 1129 of the Bankruptcy Code and shall be confirmed. 

ACCORDINGLY, IT IS HEREBY ORDERED, ADJUDGED AND DECREED THAT: 

1. Confirmation.  The Plan, as modified hereby, shall be, and hereby is, confirmed 

pursuant to section 1129 of the Bankruptcy Code.   

2. Solicitation and Notice.  Notice of the Confirmation Hearing and the solicitation 

of votes on the Plan complied with the terms of the Solicitation Order, were appropriate and 

satisfactory based upon the circumstances of the Debtors’ Chapter 11 Cases, and were in 

compliance with the provisions of the Bankruptcy Code, the Bankruptcy Rules, and the Local 

Rules.  

3. Objections.  All objections to the Plan not otherwise withdrawn at or prior to the 

Confirmation Hearing are overruled for the reasons articulated by the Court on the record at the 

Confirmation Hearing. 

4. Binding Effect.  Except as otherwise provided in section 1141(d)(3) of the 

Bankruptcy Code and subject to the occurrence of the Effective Date, on and after the 

Confirmation Date, the provisions of the Plan shall bind any holder of a Claim against or Equity 

Interest in the Debtors and such holder’s respective successors and assigns, whether or not such 
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Claim or Equity Interest of such holder is impaired under the Plan and whether or not such 

holder has accepted the Plan. 

5. Plan Classification Controlling.  The classification of Claims and Equity Interests 

for purposes of the distributions to be made under the Plan shall be governed solely by the terms 

of the Plan.  The classifications set forth on the Ballots submitted in connection with voting on 

the Plan: (a) were solely for purposes of voting to accept or reject the Plan; (b) do not necessarily 

represent, and in no event shall be deemed to modify or otherwise affect, the actual classification 

of such Claims and Equity Interests under the Plan for distribution purposes; and (c) shall not be 

binding on the Debtors for any purpose other than voting on the Plan. 

6. Distribution Under the Plan.  All distributions under the Plan shall be made in 

accordance with Article VII of the Plan. 

7. Vesting of Assets (11 U.S.C. § 1141(b), (c)).  As set forth in section 11.1 of the 

Plan, as of the Effective Date, pursuant to sections 1141(b) and (c) of the Bankruptcy Code, the 

Creditor Trust Assets shall vest in the Creditor Trust, free and clear of all Claims, Liens, 

encumbrances, charges, and other interests, except as provided in the Plan or this Confirmation 

Order.  The vesting, on the Effective Date, of the Creditor Trust Assets in the Creditor Trust does 

not constitute a voidable transfer under the Bankruptcy Code or applicable nonbankruptcy law.  

8. Dissolution of the Debtors.  Upon the distribution and disposition of all assets of 

the Debtors’ Estates pursuant to the Plan, and the filing by the Creditor Trustee of a certification 

to that effect with the Bankruptcy Court, the Debtors shall be deemed dissolved for all purposes, 

without the necessity for any further actions to be taken by or on behalf of the Debtors or 

payments to be made in connection therewith; provided, however, that the Creditor Trustee shall 

file with the appropriate state authority(ies) a certificate of dissolution, if necessary.  
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Notwithstanding the above, the Creditor Trustee may take appropriate action to dissolve the 

Debtors at any time prior to the distribution and disposition of all assets of the Debtors’ Estates, 

if the Creditor Trustee finds the same to be in the best interests of the Creditor Trust and its 

beneficiaries.   

9. Notice of Confirmation Date and Effective Date. 

(a) Notice of Entry of Confirmation Order.  Within five (5) Business Days 

after the Confirmation Date, the Debtors shall mail to all parties in interest in these Chapter 11 

Cases notice of (i) the entry of this Confirmation Order and (ii) the last date to file (A) requests 

for payment of Administrative Expense Claims pursuant to section 2.1 of the Plan and Fee 

Claims pursuant to section 2.2 of the Plan, (B) Claims arising from the rejection of any executory 

contracts and unexpired leases pursuant to section 9.1 of the Plan, and (C) motions seeking 

allowance of Claims arising under section 506(b) of the Bankruptcy Code, provided, however, 

that the deadline for the Prepetition Lenders to file a motion seeking the allowance of any portion 

of their Claims under section 506(b) of the Bankruptcy Code (the “Prepetition Lender 506(b) 

Claim”) shall be the date of expiration of the Creditor Trust; provided, further, however, (i) any 

such Prepetition Lender 506(b) Claim, if filed, shall be subordinate to the Claims of unsecured 

creditors in Classes 4 and 5 and (ii) the Creditor Trustee shall not be required to reserve for, or 

otherwise delay distributions on account of, any such Prepetition Lender 506(b) Claim. 

(b) Notice of Effective Date.  Within five (5) Business Days after the 

Effective Date, the Debtors shall mail to all parties in interest in these Chapter 11 Cases notice of 

the occurrence of the Effective Date.  

Case 18-30197   Document 882   Filed in TXSB on 02/06/19   Page 19 of 30



20 
DAL:759833.8  

10. Administrative Expense Claims.   

(a) Filing.  Except as otherwise provided in the Plan, all holders of 

Administrative Expense Claims arising from the Petition Dates through the Effective Date, other 

than Professional Persons holding Fee Claims, shall file with the Court a request for payment of 

such Claims within thirty (30) days after the Effective Date.  Any such request shall, at a 

minimum, set forth (i) the name of the holder of the Administrative Expense Claim, (ii) the 

amount of the Administrative Expense Claim, and (iii) the basis for the Administrative Expense 

Claim.  Requests shall be promptly served on the following parties via electronic mail: (i) 

counsel to the Debtors, Jason S. Brookner (jbrookner@grayreed.com), (ii) the Creditor Trustee, 

Allison D. Byman (adb@bymanlaw.com), (iii) counsel to the Creditor Trustee, Steven D. Shurn 

(sshurn@hwa.com), (iv) counsel to the Committee, Christopher D. Johnson 

(cjohnson@mckoolsmith.com), and (v) counsel to the Prepetition Lenders, Sean B. Davis 

(sbdavis@winstead.com). A failure to file any such request in a timely fashion shall result in the 

discharge of such Administrative Expense Claim and its holder shall be forever barred from 

asserting such Administrative Expense Claim against the Debtors.  Notwithstanding this 

paragraph, matters relating to the Texas Comptroller of Public Accounts shall be governed by 

paragraph 22, below.   

(b) DIP Facility Claims.  On the Effective Date, the Postpetition Lenders’ 

attorneys’ fees and costs shall be paid in accordance with and pursuant to section 2.1(b) of the 

Plan.   

(c) Allowance.  An Administrative Expense Claim for which a request for 

payment has been timely filed shall become an Allowed Administrative Expense Claim unless an 

objection is filed by the date that is thirty (30) days after such Administrative Expense Claim is 
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filed.  If an objection is timely filed, the Administrative Expense Claim in question shall become 

an Allowed Administrative Expense Claim only to the extent so Allowed by Final Order of this 

Court. 

(d) Payment.  Except to the extent that a holder of an Allowed Administrative 

Expense Claim requests a different treatment of such Administrative Expense Claim, each holder 

of an Allowed Administrative Expense Claim shall receive, on account of and in full satisfaction 

of such Administrative Expense Claim, Cash in an amount equal to the Allowed amount of such 

Administrative Expense Claim on the later of (i) the Effective Date or (ii) ten (10) days after 

entry of a Court order allowing such Administrative Expense Claim. 

11. Fee Claims.  Every Professional Person holding a Fee Claim that has not 

previously been the subject of a final fee application and accompanying Court order shall file a 

final application for payment of fees and reimbursement of expenses no later than the date that is 

thirty (30) days after the Effective Date.  Any such final fee application shall conform to and 

comply with all applicable rules and regulations contained in the Bankruptcy Code, the 

Bankruptcy Rules and the Local Rules.  The last date to object to any final fee application shall 

be the twenty-first (21st) day after such fee application has been filed with the Bankruptcy Court.  

All final fee applications shall be set for hearing on the same day, as the Court’s calendar 

permits, after consultation with counsel to the Debtors.  Allowed Fee Claims shall be paid in 

accordance with and pursuant to section 2.2 of the Plan.   

12. Record Date for Distributions.  The Distribution Record Date shall be the date of 

this Order.  Neither the Debtors nor the Disbursing Agent shall have any obligation to recognize 

any transfer of any Claims or Equity Interests after the Distribution Record Date and shall be 

entitled instead to recognize for all purposes under the Plan and this Confirmation Order, 
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including to effect distributions under the Plan, only those record holders stated on the transfer 

ledgers or registers maintained by the Debtors as of the close of business on the Distribution 

Record Date.   

13. Unclaimed Distributions.  If any distribution to the holder of an Allowed Claim or 

Allowed Equity Interest is returned as undeliverable, no further distributions to such holder shall 

be made unless and until the Debtors are notified of such holder’s then-current address, at which 

time all missed distributions shall be made to such holder without interest; provided, however, 

that such distributions shall be deemed unclaimed property under section 347(b) of the 

Bankruptcy Code at the expiration of one hundred twenty (120) days after the date of the 

distribution in question.  After such 120th day, and notwithstanding any applicable federal or 

state escheat, abandoned, or unclaimed property laws to the contrary (i) all unclaimed property or 

interest in property in respect of the distribution in question shall revert to the respective Debtor 

from which it came if such Debtor is still in existence, otherwise the Creditor Trust, and 

thereafter be distributed Pro Rata to the holders of that Debtor’s Allowed Claims and Allowed 

Equity Interests in accordance with the terms of the Plan, and (ii) the Claim or Equity Interest of 

any holder with respect to such unclaimed property or interest in property shall be discharged 

and forever barred. 

14. Assumption or Rejection of Executory Contracts and Unexpired Leases.  

(a) General.  Pursuant to section 9.1 of the Plan, except as otherwise provided 

in the Plan or in any contract, instrument, release, indenture or other agreement or document 

entered into in connection with the Plan, each Debtor is hereby deemed to have rejected each 

executory contract and unexpired lease to which it is a party, unless such contract or lease (i) was 

previously assumed, assumed and assigned, or rejected by the Debtor pursuant to an order of the 
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Court, (ii) previously expired or terminated pursuant to its own terms, (iii) is the subject of a 

motion to assume, assume and assign, or reject filed by the Debtors on or before the 

Confirmation Date.  This Confirmation Order shall constitute approval, pursuant to sections 

365(a) and 1123(b) of the Bankruptcy Code, of the assumption or rejection of executory 

contracts and unexpired leases as described above upon the occurrence of the Effective Date.  

Such assumption or rejection shall be legal, valid, and binding upon the applicable Debtor and all 

non-Debtor counterparties to such contracts or leases, and satisfies the requirements of section 

365 of the Bankruptcy Code including, without limitation, section 365(d)(4).   

(b) Bar Date for Rejection Damage Claims.  All Claims arising out of the 

rejection of executory contracts or unexpired leases pursuant to the Plan must be filed with the 

Court and served upon counsel to the Debtors and the counsel to the Creditor Trustee no later 

than thirty (30) days after the earlier of (i) the date of entry of a Court order (including this 

Confirmation Order) approving such rejection or (ii) the Effective Date.  Any rejection Claims 

not filed within such time shall be forever barred from assertion against the Debtors, their Estates 

and the Creditor Trust. 

15. General Authorization.  Upon the Effective Date, all action contemplated under 

the Plan shall be deemed authorized and approved in all respects.  All matters provided for in the 

Plan involving the structure of the Debtors, and any action required by or in connection with the 

Plan, shall be deemed to have occurred and shall be in effect, without any requirement of further 

action by any person or entity. 

16. Plan Settlement.  The global settlement between the Debtors, the Prepetition 

Lenders, and the Committee is hereby approved.  The parties are authorized and directed to take 
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such other actions as may be necessary to effectuate the same, and perform all obligations 

contemplated thereby.   

17. Payment of Statutory Fees.  All fees pursuant payable under 28 U.S.C. § 1930 

shall be paid on the Effective Date and thereafter, as appropriate.  

18. Governmental Approvals Not Required.  This Confirmation Order shall constitute 

all approvals and consents required, if any, by the laws, rules, and regulations of any state or any 

other governmental authority with respect to the implementation or consummation of the Plan 

and any documents, instruments, or agreements, and any amendments or modifications thereto. 

19. Filing and Recording.  This Confirmation Order (a) is and shall be effective as a 

determination that, on the Effective Date, all Claims and Equity Interests existing prior to such 

date have been unconditionally released, discharged, and terminated, except as otherwise 

provided in the Plan, and (b) is and shall be binding upon and shall govern the acts of all entities 

including, without limitation, all filing agents, filing officers, title agents, title companies, 

recorders of mortgages, recorders of deeds, registrars of deeds, administrative agencies, 

governmental departments, secretaries of state, federal, state, and local officials, and all other 

persons and entities who may be required, by operation of law, the duties of their office, or 

contract, to accept, file, register, or otherwise record or release any document or instrument.  

Each and every federal, state, and local government agency is hereby directed to accept any and 

all documents and instruments necessary, useful, or appropriate (including Uniform Commercial 

Code financing statements) to effectuate, implement, and consummate the transactions 

contemplated by the Plan and this Confirmation Order without payment of any recording tax, 

stamp tax, transfer tax, or similar tax imposed by state or local law, including, but not limited to, 

the transfer of any assets of the Debtors’ Estates to the Creditor Trust   
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20. Exemption from Transfer Taxes.  Pursuant to section 1146(a) of the Bankruptcy 

Code, the issuance, transfer, or exchange of notes or equity securities under or in connection with 

the Plan, the creation of any mortgage, deed of trust or other security interest, the making or 

assignment of any lease or sublease, or the making or delivery of any deed or other instrument of 

transfer under, in furtherance of, or in connection with the Plan, including any merger 

agreements or agreements of consolidation, deeds, bills of sale, or assignments executed in 

connection with any of the transactions contemplated under the Plan, shall not be subject to any 

stamp, real estate transfer, mortgage recording, or other similar tax.  All sale transactions 

consummated by the Debtors and approved by the Court on and after the Petition Dates through 

and including the Effective Date, including the transfers effectuated under the Plan, the sale by 

the Debtors of owned property pursuant to section 363(b) of the Bankruptcy Code, and the 

assumption, assignment, and sale by the Debtors of unexpired leases of non-residential real 

property pursuant to section 365(a) of the Bankruptcy Code, shall be deemed to have been made 

under, in furtherance of, or in connection with the Plan and, thus, shall not be subject to any 

stamp, real estate transfer, mortgage recording, or other similar tax. 

21. Exculpation, Releases and Injunctions.  The exculpations, releases and injunctions 

contained in sections 11.2, 11.3, and 11.4 of the Plan are hereby approved except as otherwise 

modified herein. 

22. Texas Comptroller of Public Accounts. Notwithstanding anything else to the 

contrary in the Plan or this Confirmation Order, these provisions will govern the treatment of the 

claims of the Texas Comptroller of Public Accounts (the “Texas Comptroller”): (1) nothing 

contained in the Plan or this Confirmation Order shall affect or impair any statutory or common 

law setoff rights of the Texas Comptroller in accordance with 11 U.S.C. § 553; (2) nothing 
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contained in the Plan or this Confirmation Order shall affect or impair any rights of the Texas 

Comptroller to pursue any non-debtor third parties for tax debts or claims; (3) nothing provided 

in the Plan or this Confirmation Order shall be construed to preclude the payment of interest (if 

applicable) on the Texas Comptroller's administrative expense tax claims (if any); (4) to the 

extent that interest is payable with respect to any administrative expense tax claim of the Texas 

Comptroller, the interest rate shall be the statutory interest rate, currently 6.25% per annum; (5) 

the Texas Comptroller is not required to file a motion or application for payment of 

administrative expense claims; the Texas Comptroller’s administrative expense claims are 

allowed upon the Texas Comptroller filing an administrative expense claim, subject to objection 

on substantive grounds; (6) the Texas Comptroller shall promptly serve any administrative 

expense claim on the following parties via electronic mail: (i) counsel to the Debtors, Jason S. 

Brookner (jbrookner@grayreed.com), (ii) the Creditor Trustee, Allison D. Byman 

(adb@bymanlaw.com), (iii) counsel to the Creditor Trustee, Steven D. Shurn 

(sshurn@hwa.com), (iv) counsel to the Committee, Christopher D. Johnson 

(cjohnson@mckoolsmith.com), and (v) counsel to the Prepetition Lenders, Sean B. Davis 

(sbdavis@winstead.com); and (7) for the purposes of section 2.4 of the Plan, the interest rate 

shall be the statutory rate of interest, currently 6.25% per annum. 

23. U.S. Customs and Border Protection. Nothing contained in the Plan, the related 

Plan documents, or this Confirmation Order shall extinguish, release, discharge, or exculpate any 

surety from its obligations or liabilities for any debt owed to U.S. Customs and Border 

Protection, including without limitation, surety Southwest Marine and General Insurance Co. on 

its bond with CBP-assigned number 17C002A5O.  Nor shall any provision of the Plan, the 

related Plan documents, or this Order affect or impair the ability of the United States to make 
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demand on, be paid by, or otherwise pursue any sureties that are jointly and severally liable with 

the Debtors for any debt owed to U.S. Customs and Border Protection. 

24. Definition of Prepetition Lenders’ Contribution. For purposes of clarification, as 

set forth on the record at the Confirmation Hearing, the definition of “Prepetition Lenders’ 

Contribution” in the Plan is hereby modified to read as follows, to add the language appearing in 

bold double underline: 

Prepetition Lenders’ Contribution means $2.80 million in Cash to be contributed 
by the Prepetition Lenders to the Debtors’ Estates on the Effective Date, for the 
payment of Priority Tax Claims, Priority Non-Tax Claims, and Administrative 
Expense Claims that are Allowed but unpaid between November 5, 2018 and the 
Effective Date, including the post-petition attorneys’ fees and costs of the 
Prepetition Lenders and the Postpetition Lenders as set forth herein.  The 
Prepetition Lenders’ Contribution shall be made simultaneously with the payment 
of the Prepetition Lenders’ Secured Claim pursuant to section 4.2 hereof.  To the 
extent the Debtors satisfy any Priority Tax Claims, Priority Non-Tax Claims, 
or Allowed Administrative Expense Claim prior to the Effective Date of the Plan, 
the amount of the Prepetition Lenders’ Contribution shall be reduced by the 
amount of such payments on a dollar-for-dollar basis.  In the event the total 
amount of Priority Tax Claims, Priority Non-Tax Claims, and Allowed 
Administrative Expense Claims is less than the Prepetition Lenders’ Contribution, 
the difference shall be transferred to and become part of the Creditor Trust Assets. 

25. U.S. Trustee Fees and Related.  As set forth on the record at the Confirmation 

Hearing: 

(a) Section 2.3 of the Plan is hereby modified to read as follows, to add the 

language appearing in bold double underline: 

All fees payable under section 1930 of title 28 of the United States Code shall be 
paid on or before the Effective Date. All such fees that arise after the Effective 
Date but before the closing of the Chapter 11 Cases shall be timely paid by the 
Disbursing Agent or the Creditor Trustee on behalf of the Creditor Trust. The 
Disbursing Agent or the Creditor Trustee on behalf of the Creditor Trust 
shall file post-confirmation reports, in a format reasonably acceptable to the 
United State Trustee, of all disbursements until the entry of a final order 
dismissing or closing the Chapter 11 Cases, or converting the Chapter 11 
Cases to cases under chapter 7 of the Bankruptcy Code. 
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(b) As modified by paragraph 26, below, section 6.1 of the Plan provides for 

limited substantive consolidation solely for the purposes of voting and making distributions to 

holders of Claims in Classes 4 and 5.  For purposes of U.S. Trustee quarterly fee assessments and 

calculations under 28 U.S.C. § 1930(a)(6)(A) and (B), Section 6.1 of the Plan will not result in a 

de facto substantive consolidation whereby the Chapter 11 Cases collapse into a single case.  

Instead, all of the pre-confirmation Chapter 11 Cases will continue as separate Chapter 11 Cases 

post-confirmation, until such cases are closed or dismissed, or the Court orders otherwise. 

26. Setoff and Related.  Notwithstanding any contrary provision or language in this 

Order, prior orders, or the Plan, (i) for purposes of determining rights of recoupment, setoff and 

setoff mutuality under applicable law, the Debtors shall be deemed substantively consolidated 

for all purposes and in all respects, (ii) section 11.4(a)(iv) of the Plan is deleted, and (iii) the 

existence of any right of setoff or recoupment that may be held by any holder of a Claim or 

Equity Interest under applicable law shall not be impaired under this Order or the Plan.  The 

Debtors’ or the Creditor Trust’s right to dispute any alleged right recoupment or setoff is 

preserved in all respects. 

27. Revision to Section 11.2 of the Plan.  Section 11.2 of the Plan is hereby replaced 

in its entirety to read as follows: 

Neither the Exculpated Parties, Wells Fargo Equipment Finance, Inc., nor any of their 
respective present or former members, managers, officers, directors, employees, equity 
holders, partners, affiliates, funds, advisors, attorneys or agents, or any of their 
predecessors, successors or assigns, shall have or incur any liability to any holder of a 
Claim or an Equity Interest, or any other party-in-interest, or any of their respective 
agents, employees, equity holders, partners, members, affiliates, funds, advisors, 
attorneys or agents, or any of their successors or assigns, for any act or omission in 
connection with, relating to, or arising out of the events leading up to the confirmation of 
this Plan and final approval of the Disclosure Statement, the negotiation and pursuit of 
approval of the Disclosure Statement, the preparation of the Plan, the solicitation of 
acceptances of the Plan, the pursuit of confirmation of the Plan, the funding of the Plan, 
the consummation of the Plan, or the administration of the Plan or the property to be 
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distributed under the Plan, and shall be deemed to have acted in good faith in connection 
therewith and entitled to the protections of section 1125(e) of the Bankruptcy Code. 
Notwithstanding anything to the contrary contained in this Plan, this section 11.2 shall 
not exculpate any party from any liability based upon gross negligence or willful 
misconduct. 
 
28. Preservation of Direct Claims by Michael F. Lockwood.  Other than as set forth in 

paragraph 27 of this Order, nothing in this Order or in the Plan shall constitute or effect a release 

of any direct claims held by Michael F. Lockwood. 

29. Conditions to Effective Date.  The Plan shall not become effective unless and 

until the conditions set forth in Article X of the Plan have been satisfied or waived pursuant to 

section 10.2 and 10.3 of the Plan.   

30. Retention of Jurisdiction.  Upon the Effective Date, the Bankruptcy Court may 

properly retain, and if appropriate, shall exercise jurisdiction over the matters set forth in Article 

XII of the Plan and section 1142 of the Bankruptcy Code. 

31. Appeal of the Confirmation Order.  Except as otherwise provided herein, if any 

provision of this Confirmation Order is hereafter reversed, modified, vacated, or stayed by 

subsequent order of this Court or any other court, such reversal, stay, modification or vacatur 

shall not affect the validity or enforceability of any act, obligation, indebtedness, liability, 

priority, or lien incurred or undertaken by the Debtors or Disbursing Agent prior to the effective 

date of such reversal, stay, modification, or vacatur.  Notwithstanding any reversal, stay, 

modification, or vacatur of this Confirmation Order, any act or obligation incurred or undertaken 

pursuant to, or in reliance on, this Confirmation Order prior to the effective date of such reversal, 

stay, modification, or vacatur shall be governed in all respects by the provisions of this 

Confirmation Order and the Plan or any amendments or modifications thereto, and shall remain 

binding. 
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32. Conflicts Between Confirmation Order and Plan.  The failure to specifically 

include any particular provision of the Plan in this Confirmation Order shall not diminish the 

effectiveness of such provision, it being the intent of the Court that the Plan is confirmed in its 

entirety and incorporated herein by this reference.  The provisions of the Plan and this 

Confirmation Order shall be construed in a manner consistent with each other so as to effect the 

purposes of each; provided, however, that in the event of any inconsistency among the Plan, the 

Disclosure Statement, any exhibit or schedule to the Disclosure Statement, the provisions of the 

Plan shall govern.  In the event of any inconsistency between the Plan and this Confirmation 

Order, the Confirmation Order shall govern.  The provisions of this Confirmation Order are 

integrated with each other and are nonseverable and mutually dependent unless expressly stated 

by further order of the Court. 

33. Authorization to Consummate Plan/No Stay.  Notwithstanding Bankruptcy Rule 

3020(e), 6004(g), 6006(d), 7062 or otherwise, but subject to Article X of the Plan, the Debtors 

are authorized to consummate the Plan upon entry of this Confirmation Order, and the 

Confirmation Order shall take effect on the date hereof.  

 

Signed: _____________, 2019.  

__________________________________________ 
DAVID R. JONES 
UNITED STATES BANKRUPTCY JUDGE 

Signed:  
 
____________________________________ 
DAVID R. JONES 
UNITED STATES BANKRUPTCY JUDGE 
 
 

February 06, 2019.
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	3. Objections.  All objections to the Plan not otherwise withdrawn at or prior to the Confirmation Hearing are overruled for the reasons articulated by the Court on the record at the Confirmation Hearing.
	4. Binding Effect.  Except as otherwise provided in section 1141(d)(3) of the Bankruptcy Code and subject to the occurrence of the Effective Date, on and after the Confirmation Date, the provisions of the Plan shall bind any holder of a Claim against ...
	5. Plan Classification Controlling.  The classification of Claims and Equity Interests for purposes of the distributions to be made under the Plan shall be governed solely by the terms of the Plan.  The classifications set forth on the Ballots submitt...
	6. Distribution Under the Plan.  All distributions under the Plan shall be made in accordance with Article VII of the Plan.
	7. Vesting of Assets (11 U.S.C. § 1141(b), (c)).  As set forth in section 11.1 of the Plan, as of the Effective Date, pursuant to sections 1141(b) and (c) of the Bankruptcy Code, the Creditor Trust Assets shall vest in the Creditor Trust, free and cle...
	8. Dissolution of the Debtors.  Upon the distribution and disposition of all assets of the Debtors’ Estates pursuant to the Plan, and the filing by the Creditor Trustee of a certification to that effect with the Bankruptcy Court, the Debtors shall be ...
	9. Notice of Confirmation Date and Effective Date.
	(a) Notice of Entry of Confirmation Order.  Within five (5) Business Days after the Confirmation Date, the Debtors shall mail to all parties in interest in these Chapter 11 Cases notice of (i) the entry of this Confirmation Order and (ii) the last dat...
	(b) Notice of Effective Date.  Within five (5) Business Days after the Effective Date, the Debtors shall mail to all parties in interest in these Chapter 11 Cases notice of the occurrence of the Effective Date.
	10. Administrative Expense Claims.
	(a) Filing.  Except as otherwise provided in the Plan, all holders of Administrative Expense Claims arising from the Petition Dates through the Effective Date, other than Professional Persons holding Fee Claims, shall file with the Court a request for...
	(b) DIP Facility Claims.  On the Effective Date, the Postpetition Lenders’ attorneys’ fees and costs shall be paid in accordance with and pursuant to section 2.1(b) of the Plan.
	(c) Allowance.  An Administrative Expense Claim for which a request for payment has been timely filed shall become an Allowed Administrative Expense Claim unless an objection is filed by the date that is thirty (30) days after such Administrative Expe...
	(d) Payment.  Except to the extent that a holder of an Allowed Administrative Expense Claim requests a different treatment of such Administrative Expense Claim, each holder of an Allowed Administrative Expense Claim shall receive, on account of and in...
	11. Fee Claims.  Every Professional Person holding a Fee Claim that has not previously been the subject of a final fee application and accompanying Court order shall file a final application for payment of fees and reimbursement of expenses no later t...
	12. Record Date for Distributions.  The Distribution Record Date shall be the date of this Order.  Neither the Debtors nor the Disbursing Agent shall have any obligation to recognize any transfer of any Claims or Equity Interests after the Distributio...
	13. Unclaimed Distributions.  If any distribution to the holder of an Allowed Claim or Allowed Equity Interest is returned as undeliverable, no further distributions to such holder shall be made unless and until the Debtors are notified of such holder...
	14. Assumption or Rejection of Executory Contracts and Unexpired Leases.
	(a) General.  Pursuant to section 9.1 of the Plan, except as otherwise provided in the Plan or in any contract, instrument, release, indenture or other agreement or document entered into in connection with the Plan, each Debtor is hereby deemed to hav...
	(b) Bar Date for Rejection Damage Claims.  All Claims arising out of the rejection of executory contracts or unexpired leases pursuant to the Plan must be filed with the Court and served upon counsel to the Debtors and the counsel to the Creditor Trus...
	15. General Authorization.  Upon the Effective Date, all action contemplated under the Plan shall be deemed authorized and approved in all respects.  All matters provided for in the Plan involving the structure of the Debtors, and any action required ...
	16. Plan Settlement.  The global settlement between the Debtors, the Prepetition Lenders, and the Committee is hereby approved.  The parties are authorized and directed to take such other actions as may be necessary to effectuate the same, and perform...
	17. Payment of Statutory Fees.  All fees pursuant payable under 28 U.S.C. § 1930 shall be paid on the Effective Date and thereafter, as appropriate.
	18. Governmental Approvals Not Required.  This Confirmation Order shall constitute all approvals and consents required, if any, by the laws, rules, and regulations of any state or any other governmental authority with respect to the implementation or ...
	19. Filing and Recording.  This Confirmation Order (a) is and shall be effective as a determination that, on the Effective Date, all Claims and Equity Interests existing prior to such date have been unconditionally released, discharged, and terminated...
	20. Exemption from Transfer Taxes.  Pursuant to section 1146(a) of the Bankruptcy Code, the issuance, transfer, or exchange of notes or equity securities under or in connection with the Plan, the creation of any mortgage, deed of trust or other securi...
	21. Exculpation, Releases and Injunctions.  The exculpations, releases and injunctions contained in sections 11.2, 11.3, and 11.4 of the Plan are hereby approved except as otherwise modified herein.
	22. Texas Comptroller of Public Accounts. Notwithstanding anything else to the contrary in the Plan or this Confirmation Order, these provisions will govern the treatment of the claims of the Texas Comptroller of Public Accounts (the “Texas Comptrolle...
	23. U.S. Customs and Border Protection. Nothing contained in the Plan, the related Plan documents, or this Confirmation Order shall extinguish, release, discharge, or exculpate any surety from its obligations or liabilities for any debt owed to U.S. C...
	24. Definition of Prepetition Lenders’ Contribution. For purposes of clarification, as set forth on the record at the Confirmation Hearing, the definition of “Prepetition Lenders’ Contribution” in the Plan is hereby modified to read as follows, to add...
	25. U.S. Trustee Fees and Related.  As set forth on the record at the Confirmation Hearing:
	(a) Section 2.3 of the Plan is hereby modified to read as follows, to add the language appearing in bold double underline:
	All fees payable under section 1930 of title 28 of the United States Code shall be paid on or before the Effective Date. All such fees that arise after the Effective Date but before the closing of the Chapter 11 Cases shall be timely paid by the Disbu...
	(b) As modified by paragraph 26, below, section 6.1 of the Plan provides for limited substantive consolidation solely for the purposes of voting and making distributions to holders of Claims in Classes 4 and 5.  For purposes of U.S. Trustee quarterly ...
	26. Setoff and Related.  Notwithstanding any contrary provision or language in this Order, prior orders, or the Plan, (i) for purposes of determining rights of recoupment, setoff and setoff mutuality under applicable law, the Debtors shall be deemed s...
	27. Revision to Section 11.2 of the Plan.  Section 11.2 of the Plan is hereby replaced in its entirety to read as follows:
	Neither the Exculpated Parties, Wells Fargo Equipment Finance, Inc., nor any of their respective present or former members, managers, officers, directors, employees, equity holders, partners, affiliates, funds, advisors, attorneys or agents, or any of...
	28. Preservation of Direct Claims by Michael F. Lockwood.  Other than as set forth in paragraph 27 of this Order, nothing in this Order or in the Plan shall constitute or effect a release of any direct claims held by Michael F. Lockwood.
	29. Conditions to Effective Date.  The Plan shall not become effective unless and until the conditions set forth in Article X of the Plan have been satisfied or waived pursuant to section 10.2 and 10.3 of the Plan.
	30. Retention of Jurisdiction.  Upon the Effective Date, the Bankruptcy Court may properly retain, and if appropriate, shall exercise jurisdiction over the matters set forth in Article XII of the Plan and section 1142 of the Bankruptcy Code.
	31. Appeal of the Confirmation Order.  Except as otherwise provided herein, if any provision of this Confirmation Order is hereafter reversed, modified, vacated, or stayed by subsequent order of this Court or any other court, such reversal, stay, modi...
	32. Conflicts Between Confirmation Order and Plan.  The failure to specifically include any particular provision of the Plan in this Confirmation Order shall not diminish the effectiveness of such provision, it being the intent of the Court that the P...
	33. Authorization to Consummate Plan/No Stay.  Notwithstanding Bankruptcy Rule 3020(e), 6004(g), 6006(d), 7062 or otherwise, but subject to Article X of the Plan, the Debtors are authorized to consummate the Plan upon entry of this Confirmation Order,...

