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UNITED STATES BANKRUPTCY COURT 

DISTRICT OF NEW JERSEY 

 

  

Caption in Compliance with D.N.J. LBR 9004-1 

 

COZEN O’CONNOR P.C.  

A Pennsylvania Professional Corporation 

John T. Carroll, III, Esq.  

1201 N. Market Street 

Suite 1001  

Wilmington, DE  19801  

(302) 295-2028 Telephone  

jcarroll@cozen.com  

Attorneys for Creditor: 

Kimmel Center, Inc.  

  

 

In Re: 

  

 

Garces Restaurant Group, Inc., d/b/a Garces 

Group et al  1 

 Chapter 11  

 

Case No.: 18-19054 (JNP)  

  (Jointly Administered)  

   Debtor.    

  Judge:  Hon. Jerrold N. Poslusny Jr. 

 

LIMITED AND CONDITIONAL OBJECTION OF KIMMEL CENTER, INC. 

TO THE MOTION OF DEBTORS-IN-POSSESSION FOR ENTRY OF  

AN ORDER AUTHORIZING ASSUMPTION AND ASSIGNMENT OF  

CERTAIN EXECUTORY CONTRACTS  

 

Kimmel Center, Inc., (“KCI”) by and through its undersigned counsel, files this limited 

and conditional objection (the “Limited Objection”) to the Debtors’ motion for entry of an order 

authorizing the assumption and assignment of the Concession Agreement, as amended by the 

                                                 
1 The Debtors in these Chapter 11 Cases and the last four digits of their employee identification numbers 

are: GRGAC1, LLC d/b/a Amada (7047); GRGAC2, LLC d/b/a Village Whiskey (7079); GRGAC3, LLC 

d/b/a Distrito Cantina (7109); GRGAC4, LLC (0542); Garces Restaurant Group, Inc. d/b/a Garces Group 

(0697); Latin Valley 2130, LLC; La Casa Culinary, LLC d/b/a Amada Restaurant (4127); Garces 

Catering 300, LLC d/b/a Garces Catering (3791); Latin Quarter Concepts, LLC d/b/a Tinto d/b/a Village 

Whiskey (0067); UrbanFarm, LLC d/b/a JG Domestic (3014); GR300, LLC d/b/a Volver (0347); 

GRG2401, LLC (7222); GRGChubb1, LLC (8350); GRGKC1, LLC; GRGWildwood, LLC (9683); 

GRGNY2, LLC (0475); GRGDC2, LLC d/b/a Latin Market (8878); and GRGBookies, LLC (4779). 
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Amendment, and the Subcontract (each as defined herein).  To the extent assumption and 

assignment of the Concession Agreement and the Subcontract are a condition of the sale 

contemplated under the Motion of Debtors-in-Possession for Entry of an Order (A) Approving 

Stalking Horse Asset Purchase Agreement for the Sale of Substantially all of the Debtors’ 

Assets; (B) Approving Bidding Procedures, and Form, Manner and Sufficiency of Notice; (C) 

Approving Procedures for Assumption and Assignment of Executory Contracts and Unexpired 

Leases; (D) Scheduling (1) an Auction Sale and (2) A Hearing to Consider approving the 

Highest and Best Offer; and (E) Granting Related Relief; and (11) an Order (A) Authorizing the 

Debtors to Sell Substantially all of their Assets Free and Clear of Liens, Claims, Encumbrances, 

and Interests; (B) Authorizing the Debtors to Assume and Assign Certain Executory Contracts 

and Unexpired Leases; and (C) Granting Related Relief (the “Sale Motion”), this Limited 

Objection also is a limited objection to such sale and Sale Motion.  In support hereof, KCI 

respectfully states as follows: 

I. BACKGROUND 

1. The above-captioned debtors (the “Debtors”) filed voluntary chapter 11 petitions 

on and after May 2, 2018 (the “Petition Date”). 

2.  On October 15, 2010, Restaurant Associates, Inc. (“RAI”) in partnership with 

Wolfgang Puck Catering and Events LLC (“WPC”) (collectively, the “Concessionaire”) entered 

into a Concession Agreement (the “Concession Agreement”) with KCI, whereby the 

Concessionaire was granted the right to provide food and beverage operations at certain facilities 

operated by KCI (the “KCI Facilities”).   

3. In March of 2012, the Concession Agreement was amended by KCI and RAI via 

Amendment Number One to Concession Agreement (the “Amendment”, collectively with the 
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Concession Agreement, the “Concession Agreements”) to, among other things, eliminate WPC 

as a Concessionaire.   

4. Prior to the Petition Date, RAI entered into the Food Services Subcontract 

Agreement with debtor, Garces Catering 300, LLC (“GC300”), effective on June 1, 2012 (the 

“Subcontract”).   

5. Pursuant to the Subcontract with RAI, RAI granted GC300 as a subcontractor the 

right to provide food and catering services at the KCI Facilities.  GC300, however, is not a party 

to the Concession Agreement with KCI. 

6. In accordance with the Bidding Procedures Order entered on June 1, 2018, the 

Debtors issued notice of possible assumption and cure amount with respect to executory 

contracts or unexpired leases potentially to be assumed and assigned in connection with sale of 

Debtors’ assets (the “Assumption Notice”).  Pursuant to the Bidding Procedures Order and the 

Assumption Notice, objections to the assumption and assignment of contracts were due on or 

before June 21, 2018.  The Debtors, however, granted KCI an extension of its deadline for filing 

an objection to the assumption and assignment of contracts to July 6, 2018. 

7. The Assumption Notice indicates that both the Concession Agreement and the 

Subcontract are among the executory contracts potentially to be assumed and assigned in 

connection with the sale of the Debtors’ assets. 

8. In order to facilitate the reorganization of the Debtors, KCI and RAI have worked 

diligently and cooperatively together to reach an agreement to waive defaults and permit the 

assumption and assignment of the Subcontract (but not the Concession Agreements), on the 

condition that the assumption and assignment of the Subcontract be made subject to the terms of 

Amendment Number Two to Concession Agreement (the “Amendment Number Two”) attached 
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hereto as Exhibit “A” and made a part hereof, and identified as such in the order approving sale 

of the Debtors’ assets.  Among other provisions in Amendment Number Two, KCI agrees to 

waive its right to declare a default by RAI based upon any non-assignability provision of the 

Concession Agreements if the Subcontract is assumed and assigned to 3BM1, LLC or other 

entity pursuant to an order of the Bankruptcy Court provided that 3BM1, LLC or another entity 

has an employment agreement with Jose Garces which is acceptable to KCI and KCI agrees that 

it will not unreasonably withhold its acceptance of such employment agreement.  KCI and RAI 

also worked with GC300 and 3BM1, LLC as the currently identified stalking horse bidder in 

developing Amendment Number Two.   

II. LIMITED OBJECTION AND GROUNDS THEREFOR 

A. The Concession Agreements between KCI and RAI are Not Agreements of 

the Debtors, so the Debtors Cannot Assume and Assign. 

 

9. Neither GC300, nor any other Debtor for that matter, is a party to the Concession 

Agreement.  Under the original Concession Agreement, RAI, in partnership with WPC, were 

collectively defined as the “Concessionaire” under that Agreement.  When the Concession 

Agreement was amended in 2012, WPC withdrew from the partnership.  GC300, notably, did not 

pursuant to the terms of the Amendment step into the shoes of WPC with respect to the role 

WPC played under the Concession Agreement as “Concessionaire”.  To the contrary, pursuant to 

the express terns of the Subcontract, GC300 simply became a subcontractor of RAI pursuant to 

the Subcontract.   

10. Section 365 of the Bankruptcy Code allows the trustee or debtor-in-possession to 

“assume or reject any executory contract or unexpired lease of the debtor.” 11 U.S.C. § 365(a) 

(emphasis added).  It does not allow a debtor to assume or reject contracts and leases to which 

the debtor was not a party.  See, e.g., In re Opus Mgmt. Grp. Jackson, LLC 2017 Bankr. LEXIS 
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555 *37-38 (Bankr. S.D. Miss. Feb. 27, 2017) (denying motion to compel debtor to assume or 

reject master settlement agreement to which it was not a signatory, even though agreement was 

incorporated by reference into agreements the debtor did sign, because settlement agreement 

itself was not a contract of the debtor, “which is a threshold requirement of § 365”); Statesboro 

Mall v. Green (In re Green), 504 B.R. 675 (Bankr. S.D. Ga. 2014) (holding that section 

365(d)(3) obligations did not apply where debtor was a guarantor of tenant’s obligations but not 

party to the lease itself, as section 365 only applies to unexpired leases of the debtor).  See also 

In re Hunter, 2015 Bankr. LEXIS 562 (Bankr. M.D.N.C. Feb. 13, 2015) (chapter 13 debtor could 

not reject private mortgage insurance contract between creditor and insurer as she was not party 

to that contract); In re Dumas, 392 B.R. 204 (Bankr. D.S.C. 2008) (debtor-subtenant could not 

assume or reject primary lease under section 365 because he was not the lessee). 

11. The Concession Agreements are contracts between KCI and RAI – not GC300 or 

any of the other Debtors.  As a result, the threshold requirement for assumption and assignment 

of the Concession Agreements pursuant to section 365 of the Bankruptcy Code, that the 

Concession Agreements be an executory contract “of the Debtor”, is not met.  The Debtors 

simply cannot purport to assume and assign the Concession Agreements to any third party. 

B. The Subcontract is a Personal Services Contract and Cannot Be Assumed 

and Assigned by the Debtors without the Consent of RAI. 

 

12.  As discussed above, the Debtors are not parties to the Concession Agreement and 

the Amendment.  GC300, however, is party to the Subcontract with RAI.  Furthermore, the 

ongoing commitment and involvement of Jose Garces is essential to the Subcontract and, in turn, 

RAI’s fulfillment of RAI’s obligations to KCI under the Concession Agreement. 

13. Section 13 of the Subcontract provides that neither RAI nor GC300 may assign or 

transfer the agreement, or any part thereof, without the written consent of the other party, except 
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that the parties may assign the agreement to a wholly owned subsidiary, parent or other such 

affiliated company without prior approval and without being released from any of their 

responsibilities thereunder.   

14. Executory contracts are generally freely assignable notwithstanding a prohibition 

in the contract to the contrary.  Section 365(c) of the Bankruptcy Code, however, provides that: 

(c) The trustee may not assume or assign any executory contract or unexpired lease of 

the debtor, whether or not such contract or lease prohibits or restricts assignment of 

rights or delegation of duties, if – 

(1)(A) applicable law excuses a party, other than the debtor, to such contract or 

lease from accepting performance from or rendering performance to an entity 

other than the debtor or the debtor in possession, whether or not such contract or 

lease prohibits or restricts assignment of rights or delegation of duties; and  

(B) such party does not consent to such assumption or assignment. 

15. Pennsylvania law is the “applicable law” which governs the Subcontract.  See 

Section 15 of the Subcontract.  Under Pennsylvania law, similar to the law of many jurisdictions, 

personal services contracts are non-assignable in the absence of consent.  In Saxe v. Feinstein, 77 

A.2d 419, 421 (1951) the Supreme Court of Pennsylvania stated the principle as follows: “While 

a party to a contract may assign his rights and benefits thereunder, he may not, unless the 

contract so provides, assign his liability under the contract to perform duties involving his 

personal ability, integrity, credit or responsibility.”  See also In re Rooster, Inc., 100 B.R. 228 

(Bankr. E.D. Pa. 1989) (citing Saxe).   

16. The Third Circuit holds that section 365(c) applies to personal service contracts of 

this kind.  In re Headquarters Dodge, Inc., 13 F.3d 674, 682-83 (3d Cir. 1994); see also In re 
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Taylor, 913 F.2d 102, 106 (3d Cir. 1990) (“365(c) adds the limitation that a trustee may not 

assume or assign an executory contract for personal services unless the parties consent.”)  Under 

a personal services contract, the nondebtor party is relying on “the personality of a specific 

individual for the completion of performance.  Because the contract is premised on the artistic 

skill or unique abilities of a specific party, the duty to perform under the contract is generally not 

assignable.” In re Taylor, 103 B.R. 511, 516 n.3 (D.N.J. 1989).  Whether a contract is personal in 

nature depends on the nature of the subject of the contract, the circumstances of the case and the 

intent of the parties to the contract.  Headquarters Dodge, 13 F.3d at 683.   

17. In the present case, the Subcontract is a quintessential personal services contract 

which may not be assumed or assigned without RAI’s consent.  RAI has entered into the 

Subcontract in reliance upon the skill, experience and abilities of Jose Garces as a chef and 

restauranteur.  Indeed, RAI must ensure the continued involvement of Jose Garces in order to 

satisfy its contractual obligations to KCI under the Concession Agreement.  This is evidenced by 

the Amendment, which amended Section 26.1 of the Concession Agreement to provide the 

following: “Any transaction or series of transactions that results in a failure of GC300 (or any 

other entity in which Chef Jose Garces holds a controlling interest) to be committed, pursuant to 

the Subcontract or otherwise, to provide meaningful staffing, support and services for the food 

and beverage operations herein shall constitute a prohibited assignment by RAI and shall be a 

default by RAI hereunder.”   See Amendment, p. 4.  Such default by RAI would permit KCI to 

terminate the Concession Agreement.  See Concession Agreement, § 18.1.    Pursuant to section 

7(D) of the Subcontract, moreover the termination of the Concession Agreement results in the 

automatic termination of the Subcontract. 
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18. The Subcontract, therefore, is clearly a personal services contract and is not 

assignable, without the consent of RAI as the non-debtor counterparty, pursuant to section 365(c) 

of the Bankruptcy Code.2   The consent of KCI to assignment of the Subcontract is also required, 

as a practical matter, because such assignment would constitute an event of default under the 

Concession Agreement and likely would result in the termination of both the Concession 

Agreement and the Subcontract. 

19. Finally, the Assumption Notice incorrectly references payment of cure amounts to 

KCI.  As set forth in this Limited Objection, cure amounts are solely payable under the 

Subcontract with RAI, not the Concession Agreement, and as such should be paid to RAI.  RAI, 

in turn, will remit the required amounts to KCI in accordance with the Concession Agreement. 

20. As stated above, KCI and RAI are amenable to the assumption and assignment of 

the Subcontract (but not the Concession Agreement), on the condition, however, that the 

assumption and assignment of the Subcontract be made subject to the terms of the agreement 

between KCI and RAI, attached hereto as Exhibit “A” (Amendment Number Two) and made a 

party hereof, waiving defaults and permitting assumption and assignment of the Subcontract, and 

identified as such in the order approving sale of the Debtors’ assets. 

                                                 
2 For the reasons discussed above, the Concession Agreement is not a contract of the Debtors at all and 

therefore is not subject to assumption and assignment under section 365 in any event.  If, however, this 

Court were to conclude to the contrary on this threshold issue, the Concession Agreement also is a 

personal services contract that is subject to the section 365(c) exception to free assignability, for the same 

reasons that have been articulated with respect to the Subcontract. 
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III. RESERVATION OF RIGHTS 

21. The submission of this Limited Objection by KCI is not intended as, and shall not 

be construed as (a) a limitation of any rights and/or defenses of KCI with respect to its rights 

under the Concession Agreements and/or Subcontract; (b) an election of remedy; or (c) consent 

to the determination of any party’s liability to KCI by any particular court, including, without 

limitation, the Bankruptcy Court. 

22. In addition to the arguments raised in this Limited Objection, KCI reserves the 

right to raise any arguments raised by any other party in their pleadings at the hearing on sale 

approval. 

23. KCI expressly reserves, and does not waive, any and all rights, claims, and 

defenses, in connection with its and the Debtors’ rights and obligations, if any, under the 

Concession Agreement and Subcontract, applicable law, or otherwise.  KCI further reserves all 

rights to assert any and all such rights, claims defenses in any appropriate manner or forum 

whatsoever (including, without limitation, any of its rights to have any non-core matter relating 

to the interpretation of its contractual rights and Debtors’ contractual obligations adjudicated by 

the United States District Court). 
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WHEREFORE, for the reasons set forth herein, KCI respectfully requests that the 

foregoing objections be addressed in any Order approving the sale of the Debtors’ assets 

pursuant to the Sale Motion.  

 

Dated:   July 6, 2018  

 

  

 

 

By: 

COZEN O’CONNOR, P.C.  

 

/s/ John T. Carroll, III  

 

 John T. Carroll, III, Esq.  

1201 N. Market Street 

Suite 1001  

Wilmington, DE  19801  

(302) 295-2028 Telephone  

(302) 295-2013 Facsimile  

jcarroll@cozen.com 

 

Eric L. Scherling, Esq. 

One Liberty Place 

1650 Market Street 

Suite 2800 

Philadelphia, PA 19103 

(215) 665-2042 Telephone 

(215) 701-2081 Facsimile 

escherling@cozen.com 

     

   Counsel to Kimmel Center, Inc.  
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EXHIBIT “A”
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AMENDMENT NUMBER TWO TO CONCESSION AGREEMENT 

This Agreement (the “Amendment Number Two”) is made effective as of June 

25, 2018, by and between Kimmel Center, Inc. (“KCI”) and Restaurant Associates, Inc. (“RAI”, 

collectively with KCI, the “Parties”).   

RECITALS 

WHEREAS, KCI and RAI are parties to that certain Concession Agreement dated 

October 15, 2010, as amended by that certain Amendment Number One to Concession 

Agreement effective as of March 23, 2012 (“Amendment Number One” and collectively, “the 

Concession Agreements”) wherein RAI and Wolf Puck Catering and Events, LLC (“WPC”) 

originally provided food and beverage operations at the Facilities as described therein, and 

subsequently the Parties replaced WPC with GC300 as the food and beverage operator under the 

Concession Agreement; and 

WHEREAS, RAI and Garces Catering 300 LLC (“GC300”) are parties to that 

certain Food Services Subcontract Agreement dated March 7, 2012 effective June 1, 2012 (the 

“Subcontract”) wherein RAI, with the consent of KCI, inter alia, granted CG300 the right to 

provide food and beverage operations at the Facilities under the Concession Agreements; and 

WHEREAS, on May 2, 2018, GC300, along with other affiliated companies, filed 

voluntary petitions for relief under the Bankruptcy Code (the “Bankruptcy Proceeding”) in the 

United States Bankruptcy Court for the District of New Jersey (the “Bankruptcy Court”); and 

WHEREAS, on June 1, 2018, the Bankruptcy Court entered the Order (A) 

Approving Stalking Horse Asset Purchase Agreement For The Sale Of Substantially All Of The 

Debtors’ Assets; (B) Approving Bidding Procedures And Form, Manner And Sufficiency Of 

Notice; (C) Approving Procedures For Assumption And Assignment Of Executory Contracts And 

Unexpired Leases; (D) Scheduling (1) An Auction Sale And (2) A Hearing To Consider 

Approving The Highest And Best Offer; And (E) Granting Related Relief (Dkt. No. 236) (the 

“Bidding Procedures Order”) approving, inter alia, 3BM1, LLC (“3BM1”) as the stalking horse 

bidder for the Debtors’ assets pursuant to the Bidding Procedures Order described therein; and 

WHEREAS, on or about June 8, 2018, Debtors provided a notice listing the 

potential executory contracts that might be assumed and assigned by the Debtors to 3BM1 (the 

“Cure Notice”), excluding the Subcontract, and pursuant to the Cure Notice, Debtors’ claimed 

that cure amount owed by GC300 to KCI under the Concession Agreement is $201,441.03 and 

the cure amount owed to RAI by “numerous” debtor entities under the Subcontract is 

$281,794.57 (collectively, the “Cure Amounts”); and 

WHEREAS, RAI and KCI desire to amend the Concession Agreement and 

Amendment Number One to facilitate the assumption and assignment of the Subcontract in the 

Bankruptcy Proceeding;  

NOW, THEREFORE, for good cause and valuable consideration, the receipt of 

which is hereby acknowledged, the Parties agree as follows: 
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1. The Recitals set forth above are incorporated herein by reference. 

2. The Concession Agreements are hereby amended as follows: 

a. Effective June 1, 2018, the unamortized buyback amount referenced in 

Sections 10.1, 10.2 and Schedule 1 to the Amendment Number One is hereby reduced to 

$ (the “Revised Buyback Amount”). The Revised Buyback Amount schedule shall be 

four years from June 1, 2018 through June 1, 2022 (the “Revised Buyback Schedule”).  Each 

year, the Revised Buyback Amount will be reduced by the higher of (i) $ or (ii) the 

actual reimbursements received by RAI pursuant to the Subcontract.  The Revised Buyback 

Amount will be subject to further adjustment (upwards or downwards, if any) upon confirmation 

of the Cure Amounts (whether those amounts are pre- or post-petition); provided that if no Cure 

Amount is paid to RAI, the Revised Buyback Amount shall be increased by $283,247.38. 

b. Section 18.4 is amended to the following:  On or before January 11, 2019, 

either party may terminate this Agreement without cause upon 180 days prior written notice to 

the other party.  After January 11, 2019, either party may terminate this Agreement without 

cause upon 120 days prior written notice to the other party.  If the Agreement is terminated by 

Concessionaire with or without cause or KCI without cause before the full amortization of the 

contributions as set forth in Sections 10.1, 10.2 and the Excess Loss set forth in paragraph 12 of 

Amendment Number One under the Revised Buyback Schedule, then KCI will repay the 

remaining Revised Buyback Amount as of the termination date within eighteen (18) months of 

the date of termination. 

c. The Parties agree that Section 26.1 of the Amendment Number One is 

hereby deleted in its entirety and that it shall not be a default under the Concession Agreement or 

Amendment Number One, and KCI hereby waives its right to claim any default by RAI based 

upon any non-assignability provision of the Concession Agreement and Amendment Number 

One as long as any one of (i), (ii) or (iii) below are satisfied: 

i. if the Subcontract is assumed and assigned to 3BM1 or another 

entity pursuant to an order of the Bankruptcy Court, provided that the 3BM1 or another entity 

has an employment agreement with Jose Garces which is acceptable to KCI.  KCI agrees that it 

will not unreasonably withhold its acceptance of such an employment agreement; or 

ii. if the Subcontract is assigned to 3BM1 or another entity who has 

an employment agreement with another celebrity chef similar to Jose Garces which is acceptable 

to KCI.  KCI agrees that it will not unreasonably withhold its acceptance of such celebrity chef 

or employment agreement; or 

iii. if RAI takes over the duties delineated in the Subcontract for so 

long as (i) or (ii) are not met and RAI obtains the services of a celebrity chef similar to Jose 

Garces, to be approved by KCI (and KCI will not unreasonably withhold its approval of such 

chef). 

d. Throughout the Concession Agreement and Amendment Number One, as 

applicable, the words: “3BM1” or “another entity approved by the Bankruptcy Court” shall be 
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substituted for “GC300” in the Concession Agreement and Amendment Number One wherever 

applicable. 

e. Paragraph 13 of Amendment Number One is hereby stricken based upon 

the waiver by GC300 of its rights to collect these amounts from RAI or KCI. 

3. To the extent GC300, 3BM1 or another entity approved by the Bankruptcy Court 

fails to pay any concession fee amounts due to KCI within a reasonable time period after the sale 

of its assets in the Bankruptcy Proceeding, RAI promises to pay KCI such amounts and may seek 

reimbursement thereof from the assignee of the Subcontract. 

4. The Parties hereby agree that KCI waives its rights to claim that RAI is in default 

under the Concession Agreements, and that there are no defaults under the Concession 

Agreements.  KCI further agrees that the Subcontract may be assumed and assigned by the 

Debtors to 3BM1 or another entity as long as the conditions of paragraph 2(c) hereof are met, 

and that such assignment shall not be a default by RAI under the Concession Agreements. 

5. To the extent, if any, this Amendment Number Two is inconsistent with 

provisions in the Subcontract, KCI consents to the Subcontract being so amended. 

6. Binding Agreement.  This Amendment Number Two is binding upon and inures 

to the benefit of the Parties hereto and their successors and assigns.  Each Party executing this 

Amendment Number Two represents to the other that such Party has full authority and legal 

power to do so.   

7. Representations.  The Parties represent and acknowledge that, in executing this 

Amendment Number Two, they do not rely and have not relied upon any representation or 

statement made by any Party or any of their agents, shareholders, representatives, or attorneys, 

with regard to the subject matter, basis, or effect of this Amendment Number Two or otherwise, 

other than as specifically stated in this Amendment Number Two. 

8. Advice of Counsel.  Each Party understands that this Amendment Number Two is 

a legally binding contract that may affect such Party’s rights.  Each Party represents that it has 

read this Amendment Number Two.  Each Party represents to the other that it has received legal 

advice from counsel of its choice regarding the meaning and legal significance of this 

Amendment Number Two and is satisfied with its legal counsel and the advice received from it. 

9. Entire Agreement.  This Amendment Number Two constitutes the entire 

agreement of the Parties regarding the subject matter of this Amendment Number Two.  All prior 

or contemporaneous understandings, oral representations or agreements made among the Parties 

concerning the subject matter herein, are merged and contained in this Amendment Number 

Two.  This Amendment Number Two may be modified only by a writing signed by all Parties.  

This Amendment Number Two may be executed by facsimile, or PDF if necessary, and in any 

number of counterparts, each of which will be deemed to be an original as against any Party 

whose signature appears thereon, and all of which will together constitute one and the same 

instrument. 
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