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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF NEW JERSEY  
Caption in Compliance with D.N.J. LBR 9004-1 

 

PORZIO, BROMBERG & NEWMAN, P.C. 
100 Southgate Parkway 
P.O. Box 1997 
Morristown, New Jersey 07962 
(973) 538-4006 
(973) 538-5146 Facsimile 
Warren J. Martin Jr., Esq. (wjmartin@pbnlaw.com) 
Kelly D. Curtin, Esq. (kdcurtin@pbnlaw.com) 
Rachel A. Parisi, Esq. (raparisi@pbnlaw.com) 
Counsel to Debtors 

 

 
In Re:  
 
Garces Restaurant Group, Inc., d/b/a Garces Group, et al.,1  

 
Debtors. 

Case No.: 18-19054 (JNP)  
 
(Jointly Administered) 
 
Chapter: 11 
 
Hearing Date and Time:  
July 9, 2018 @ 10:00 AM Eastern   
 

    
DEBTORS' OMNIBUS REPLY TO OBJECTIONS TO (I) ENTRY OF 
ORDER APPROVING THE SALE OF THE DEBTORS' ASSETS; AND (II) 
NOTICE OF POSSIBLE ASSUMPTION AND CURE AMOUNT WITH 
RESPECT TO EXECUTORY CONTRACTS OR UNEXPIRED LEASES 
POTENTIALLY TO BE ASSUMED AND ASSIGNED IN CONNECTION 
WITH SALE OF DEBTORS' ASSETS        

 
Garces Restaurant Group, Inc., d/b/a Garces Group, and its affiliated debtors and debtors-

in-possession (collectively, the "Debtors" or "Sellers"), in the above-captioned chapter 11 cases 

(the "Chapter 11 Cases") hereby file this omnibus reply (the "Reply") to the Objections (as 

defined below) filed by:  

i. 2401 Walnut, LP and 2401 Walnut Café, LLC [Docket Nos. 91, 306, and 322] 
(collectively, the "2401 Walnut Objections"); 

ii. J. Ambrogi Food Distribution, Inc. [Docket No. 102] (the "Ambrogi Objection"); 
iii. M&T Bank [Docket Nos. 103, 211, and 329] (the "M&T Objections");  

                                                            
1 The Debtors in these cases and the last four digits of their employee identification numbers are: GRGAC1, LLC d/b/a Amada (7047); GRGAC2, 
LLC d/b/a Village Whiskey (7079); GRGAC3, LLC d/b/a Distrito Cantina (7109); GRGAC4, LLC (0542); Garces Restaurant Group, Inc. d/b/a 
Garces Group (0697); Latin Valley 2130, LLC; La Casa Culinary, LLC d/b/a Amada Restaurant (4127); Garces Catering 300, LLC d/b/a Garces 
Catering (3791); Latin Quarter Concepts, LLC d/b/a Tinto d/b/a Village Whiskey (0067); UrbanFarm, LLC d/b/a JG Domestic (3014); GR300, 
LLC d/b/a Volver (0347); GRG2401, LLC (7222); GRGChubb1, LLC (8350);  GRGKC1, LLC; GRGWildwood, LLC (9683); and GRGNY2, 
LLC (0475); GRGDC2, LLC d/b/a Latin Market (8878); GRGBookies, LLC (4779); and GRGAC5, LLC (9937). 
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iv. Jim Sorkin [Docket Nos. 107 and 326] (the "Sorkin Objections"); 
v. Spinner Family Holdings, LLC [Docket Nos. 110 and 331] (the "Spinner 

Objections");  
vi. TH Restaurant Management LLC. [Docket Nos. 115 and 328] (the "TH 

Restaurant Objections"); 
vii. U.S. Trustee [Docket Nos. 116 and 332] (the "Trustee Objections"); 

viii. Meyer Fitler II, LP [Docket No. 261] (the "Meyer Fitler Objection"); 
ix. Wilmington Savings Fund Society [Docket No. 309] (the "Wilmington 

Objection"); 
x. Restaurant Associates, Inc. [Docket No. 310] (the "RAI Objection"); 

xi. Kimmel Center, Inc. [Docket No. 311] (the "Kimmel Center Objection"); 
xii. Chubb [Docket No. 325] (the "Chubb Objection"); 

xiii. Ameristar Casino Kansas City, LLC [Docket No. 327] (the "Ameristar 
Objection"); 

xiv. New York Midtown Hotel LLC and 41st Midtown LLC [Docket No. 347] (the 
"Midtown Objection"); and 

xv. Luigi Adamo [Docket No. 357] (the "Adamo Objection" and together with the 
objections listed in above in i-xiv, the "Objections"); 

 
In support of this Reply, the Debtors respectfully represent as follows:  

BACKGROUND 

1. On May 2, 2018 (the "Petition Date"), the Debtors each filed a voluntary petition 

for relief pursuant to chapter 11 of the Bankruptcy Code in the United States Bankruptcy Court 

for the District of New Jersey (the "Court").2 

2. The Debtors continue to operate their business and manage their property as 

debtors-in-possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. 

3. On May 17, 2018, the United States Trustee appointed the Official Committee of 

Unsecured Creditors (the "Committee").  No trustee or examiner has been requested or appointed 

in these Chapter 11 Cases as of the date hereof.  

4. A detailed description of the Debtors' business and the facts precipitating the filing 

of the Debtors' chapter 11 cases is set forth in the Affidavit of Jose Garces in Support of the 

                                                            
2 Debtors GRGDC2, LLC d/b/a Latin Market and GRGBookies, LLC d/b/a The Olde Bar filed petitions on May 17, 
2018, and Debtor  GRGAC5 filed its petition on June 7, 2018. 
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Debtors' Chapter 11 Petition And First Day Motions [Dkt. No. 2] (the "Garces Affidavit") filed on 

the Petition Date and incorporated by reference. 

5. On May 9, 2018, the Debtors filed a Motion for Entry of an Order (A) Approving 

Stalking Horse Asset Purchase Agreement for the Sale of Substantially All of the Debtors' 

Assets; (B) Approving Bidding Procedures and Form, Manner and Sufficiency of Notice; (C) 

Approving Procedures For Assumption and Assignment of Executory Contracts and Unexpired 

Leases; (D) Scheduling (1) an Auction Sale and (2) a Hearing to Consider Approving the 

Highest and Best Offer; and (E) Granting Related Relief (the "Bid Procedures Motion"); and (II) 

an Order (A) Authorizing the Debtors to Sell Substantially All Their Assets Free and Clear of 

Liens, Claims, Encumbrances, and Interests; (B) Authorizing the Debtors to Assume and Assign 

Certain Executory Contracts and Unexpired Leases; and (C) Granting Related Relief [Docket 

No. 64] (the "Sale Motion"). 

6. On June 1, 2018, the Court entered the Order (A) approving the Amended and 

Restated Asset Purchase Agreement dated May 29, 2018 and effective as of May 9, 2018, as 

modified by the Bid Procedures Order (the "Stalking Horse APA") with 3BM1, LLC for the sale 

of substantially all of the Debtors' assets subject to a competitive bidding process; (B) approving 

bidding procedures, bid protections and form, manner and sufficiency of notice; (C) approving 

procedures for assumption and assignment of executory contracts and unexpired leases; (D) 

scheduling (1) an auction sale and (2) a hearing to consider approving the highest and best offer; 

and (E) granting related relief [Docket No. 236] (the "Bid Procedures Order"). 

7. In accordance with the Bid Procedures Order, an auction for the sale of 

substantially all of the Debtors' assets was scheduled for June 26, 2018 (the "Auction").  Only 

3BM1, LLC appeared at the Auction. 
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8. Because Manufacturers and Traders Trust Company ("M&T Bank") and the 

Committee indicated that they would not support the sale as presented in the Stalking Horse 

APA, the day turned without a formal auction, and instead focused on settlement discussions 

between the 3BM1, LLC (the "Buyer"), M&T Bank, the Debtors, Jose Garces, and the 

Committee. 

9. On June 30, 2018, as a result of those negotiations, the Buyer, the Debtors, M&T 

Bank, Jose Garces, and the Committee (collectively, the "Parties") reached an agreement that 

was memorialized in the Term Sheet attached as Exhibit 1 to the proposed Order submitted with 

the Debtor's Motion for Entry of an Order (I) Approving Compromise and Global Settlement 

Under Bankruptcy Rule 9019; (II) Providing for Distribution of Funds; and (III) Granting 

Related Relief [Docket No. 364] (the "9019 Motion"). 

REPLY 

Set forth below is a summary of each of the Objections and the Debtors' responses 

thereto.3 

MEYER FITLER OBJECTION (RESOLVED) 
 

Objection 
 

 
Debtors' Response 

 
Meyer Fitler objects to the assumption of its 
leases as contemplated by the Sale Motion 
because it believes "neither the Debtors nor 
prospective purchasers can adequately assure 
Meyer Fitler of future performance under the 
leases."  
 
Meyer Fitler is party to two leases, one 
concerning 116 South 20th Street (the "Tinto 
Property") and the other concerning 118 South 

 
The Buyer has entered into negotiations with 
Meyer Fitler and as of the date of filing the 
Reply, the parties have reached an agreement 
in principal to resolve this objection.  
 
Notwithstanding the foregoing, adequate 
assurance of future performance exists.  Under 
11 U.S.C. § 365(f)(2)(B), an executory contract 
may not be assigned unless the debtor assumes 
the contract and provides adequate assurance 

                                                            
3 Any factual assertion made herein are supported by the Certification of John Fioretti (the "Fioretti Cert.") attached 
hereto.   
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20th Street (the "Village Whiskey Property"), 
both located in Philadelphia, PA 19103.  The 
lease for the Tinto Property expired June 30, 
2018, while the lease for the Village Whiskey 
Property will expire June 30, 2019.  The 
Village Whiskey Property relies on the kitchen 
of the Tinto Property and an extension of the 
liquor license of an adjacent property at 114 
South 20th Street (the "Adamo Property") to 
operate. 
 
According to the Meyer Fitler Objection, the 
Buyer has not shown it will surrender 
possession of the Tinto Property upon closing, 
nor has it shown the Village Whiskey Property 
can operate and continue to pay rent without 
use of the Tinto Property.   
 

of future performance pursuant to the contract 
by the assignee.  Although "it is clear that 
adequate assurance need not be given for every 
term of an executory contract," the Court will 
enforce requests for adequate assurance of the 
materially and economically significant terms 
of a contract.  See In re Fleming Companies, 
Inc., 499 F.3d 300, 306 (3d Cir. 2007).  
Furthermore, such determinations must be 
made on a case-by-case basis upon 
consideration of the facts of the proposed 
assumption.  Id., at 307.  "The phrase 'adequate 
assurance of future performance,' adopted from 
section 2-609(1) of the Uniform Commercial 
Code, is to be given a practical, pragmatic 
construction based upon the facts and 
circumstances of each case."  In re Carlisle 
Homes, Inc., 103 B.R. 524, 538 (Bankr. D. N.J. 
1988).     
 
Here, Meyer Fitler's perceived lack of adequate 
assurance has been cured by a Letter of Intent 
signed between the Buyer and Meyer Fitler.  
The Buyer has also transferred a $50,000 
deposit to Meyer Fitler. 
 
Furthermore, should no new lease between the 
Buyer and Meyer Fitler be signed by July 6, 
2018, the Debtors will remain at the Tinto 
Property as a holdover tenant while continuing 
to negotiate a new lease, and pay rent equal to 
the fair market value thereof.  See Clairton 
Corp. v. Geo-Con, Inc., 431 Pa. Super. 34, 41, 
635 A.2d 1058 (1993).  As of the date of filing 
this Reply, the lease has expired and the 
Debtors continue to operate at the Tinto 
Property.    
 

ADAMO OBJECTION (RESOLVED) 
 

Objection 
 

 
Debtors' Response 

 
Luigi Adamo ("Adamo") owns the Adamo 
Property referenced above, at which Tinto and 
Village Whiskey operate.  Adamo does not 

 
Although the Debtors believe that the 
assumption of the lease regarding the Adamo 
Property would resolve the Adamo Objection, 
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object to the sale, but filed a limited objection 
to ensure his rights under the current lease will 
survive the sale.  Most significantly, Adamo 
was granted an option to purchase the liquor 
license used at the Adamo Property at the end 
of the lease.     
 

the Debtors have agreed to include language in 
the proposed that would make clear that the 
Buyer, as assignee of the lease for the Adamo 
Property, takes such lease subject to the rights 
held by Adamo, including the right to purchase 
the liquor license at the end of the lease.   
    

AMBROGI OBJECTION (MOOT) 
 

Objection 
 

 
Debtors' Response 

 
J. Ambrogi Food Distribution, Inc. 
("Ambrogi") objects to the proposed sale of the 
Debtors' assets because Ambrogi claims all 
assets are subject to a PACA trust that cannot 
be primed by any other rights.  Ambrogi 
requests immediate payment of PACA claims, 
or language that states PACA claims must be 
paid in full to be included any order entered 
that approves the sale of the Debtors' assets. 
 

 
The Debtors have escrowed funds to pay 
Ambrogi's PACA claim pursuant to the 
Amended Final Order (A) Authorizing Use of 
Cash Collateral, (B) Granting Adequate 
Protection, (C) Modifying the Automatic Stay, 
and (D) Setting a Final Hearing (the "Final 
Cash Collateral Order").  The Final Cash 
Collateral Order also reserved the rights of 
PACA claimants to assert PACA trust claims.  
Furthermore, the pending 9019 Motion and 
Term Sheet attached thereto clearly reserves 
funds–much more than Ambrogi's PACA 
claim–for the benefit of all potential PACA 
claimants.  Approval of the proposed sale 
would see Ambrogi's and other potential 
PACA claim paid in full, to the extent said 
claims are found to be valid, from the 
distribution of sale proceeds.   
    

WILMINGTON OBJECTION 
 

Objection 
 

 
Debtors' Response 

 
Wilmington Savings Fund Society, FSB 
("Wilmington") made a loan to TJJ Real Co., 
LLC (the "Loan") in exchange for a 
promissory note and mortgage on the property 
located at 217-219 Chestnut Street, Unit 100, 
Philadelphia, PA 19106.  In turn, TJJ Real Co., 
LLC is the landlord for Debtor La Casa 
Culinary, LLC d/b/a Amada Restaurant.  La 
Casa Culinary, LLC is a guarantor to the 
agreement between TJJ Real Co., LLC and 

 
There is no executory contract between any 
debtor entity and Wilmington.  The proper 
remedy for Wilmington is against TJJ Real 
Co., LLC in the event of a default. Thus, the 
Debtors do not need to provide for adequate 
assurance of future performance with respect to 
Wilmington. 
 
Furthermore, there is no outstanding obligation 
to Wilmington because TJJ Real Co., LLC is 
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Wilmington.     
 
Wilmington states it has not received adequate 
assurance of future performance by TJJ Real 
Co., LLC, specifically with respect to the 
Loan.  Furthermore, Wilmington objects on the 
ground that the Sale Motion does not address 
purported defaults on the mortgage by TJJ Real 
Co., LLC.  ¶5.    
 
Wilmington further objects because no 
information has been received from TJJ Real 
Co., LLC regarding Debtors' ability to continue 
payments to TJJ Real Co., LLC.  ¶6.      
 

current on its mortgage to Wilmington.  Debtor 
La Casa Culinary, LLC wires funds to TJJ, 
Real Co., LLC's bank account for rent 
payments, and Wilmington in turn debits that 
account to pay the mortgage.  The last 
payment, for June rent was timely wired to TJJ 
Real Co., LLC.    

RAI AND KIMMEL CENTER OBJECTIONS (RESOLVED) 
 

Objection 
 

 
Response 

 
Restaurant Associates, Inc. ("RAI") and 
Kimmel Center, Inc. (the "Kimmel Center") 
object to the Sale Motion on nearly identical 
grounds.   
 
RAI entered into a Concessionaire Agreement 
with the Kimmel Center, whereby RAI was 
granted the right to provide food and beverage 
operations at certain facilities operated by the 
Kimmel Center.  RAI entered into a Food 
Services Subcontract Agreement with Debtor 
Garces Catering 300, LLC (the "Subcontract 
Agreement"), whereby the Debtors agreed to 
provide food and catering services at the 
Kimmel Center.   
 
RAI and the Kimmel Center objected to the 
Sale Motion on the grounds of lack of 
information to determine accurate cure 
amounts.   
 
 
 
 
 
 

 
RAI, the Kimmel Center, the Debtors, and the 
Buyer have worked together to resolve the 
issues surrounding this objection and 
reconciliation of amounts owed under the 
Subcontract Agreement.  An amendment to the 
Subcontract Agreement has been prepared and 
will be executed by the parties to resolve these 
objections.   
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2401 WALNUT OBJECTIONS (MOOT / RESOLVED) 
 

Objection 
 

 
Debtors' Response 

 
2401 Walnut, LP and 2401 Walnut Café, LLP 
(collectively "2401 Walnut") objects to the 
cure amount contained in the Sale Motion.  
Specifically, 2401 Walnut states the listed cure 
amount of $21,876.06 is incorrect, and the true 
cure amount owed to 2401 Walnut is 
$130,011.98, mainly due to fees related to the 
design of custom furniture. 
 
Certain of the Debtors and 2401 Walnut are 
parties to a lease of property located at 2401 
Walnut Street, Philadelphia, PA and restaurant 
management agreement ("RMA") for the café 
located at the same address.  2401 Walnut 
states that the lease and the RMA are not 
specifically identified in the Sale Motion, and 
as such are unable to determine the Debtors' 
intent with respect to same.  2401 Walnut 
claims that, under the Sale Motion, the RMA 
appears to be assumed, but the fate of the lease 
is unclear.  Accordingly, 2401 Walnut objects 
to the Sale Motion because it claims it has not 
been provided with adequate assurance of 
future performance by the assignee under 11 
U.S.C. § 365(f)(2).   
  
Finally, 2401 Walnut objected to the proposed 
assumption and assignment of the RMA on the 
grounds that, essentially, it is not receiving the 
benefit of its bargain because it contracted with 
certain of the Debtors due to the Garces name 
and Jose Garces' personal involvement with the 
RMA.  Currently 2401 Walnut does not know 
the purchaser, and believes it is unfair to assign 
the RMA to an unknown entity.   
 

 
Because the 2401 Walnut lease is being 
rejected, its objection to the cure amount is 
moot.  Notwithstanding, the Debtors believe 
that the cure amount as stated in the Sale 
Motion is accurate.  2401 Walnut seeks to 
include some $81,998.00 of "unpaid balance 
for custom furniture" in the cure amount.  
However, as shown in the Certification of John 
Fioretti, attached herewith, the lease makes no 
mention of requiring the Debtors to reimburse 
2401 Walnut for those expenses.  The 
remaining balance of the claimed cure amount 
of $130,011.98 is not at all clear from the 
calculations filed with 2401 Walnut's 
objection, and Debtors' counsel has requested 
clarification of same with no response to date.  
According to the Debtors' books and records, 
the correct cure amount is $21,876.06, as stated 
in the Sale Motion and the Fioretti Cert. 
 
Furthermore, the Debtors need not provide 
2401 Walnut with adequate assurance of future 
performance as is required by 11 U.S.C. § 
365(f)(2).  This lease will be rejected, thus no 
adequate assurance is required.  That said, 
2401 Walnut and the Debtors are currently 
negotiating a consensual agreement regarding 
the Debtors vacating the property.   
 
With regard to 2401 Walnut's RMA, the RMA 
is being consensually terminated by the parties, 
with the last day of service on Saturday, July 
14, with intent that the manager entity will 
completely shut down services and turn over 
keys on Monday July 16 and other ancillary 
services through July 31.   
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CHUBB OBJECTION (RESOLVED) 
 

Objection 
 

 
Response 

 
Debtor Garces Catering 300, LLC provides 
catering services to the ACE Conference 
Center, which is an event space for Chubb 
business operations as well as hosting events 
for third parties associated with Chubb.   
 
Chubb's objection is based on a payroll deposit 
in the amount of $150,000 with the condition 
that it would be returned within 30 days of 
termination of Chubb's agreement with the 
Debtors.  Chubb now seeks clarity on the 
treatment of the payroll advance and to reserve 
its rights to (a) put all parties on notice 
regarding Chubb's position with respect to 
payroll advance, and (b) confirm Chubb's 
understanding that the final branding of the 
Stalking Horse Bidder is expected to include 
the "Garces" name.  According to the 
objection, Chubb is only seeking confirmation 
that the payroll advance will follow the master 
services agreement and be transferred to the 
Buyer, who will in turn honor the Debtors' 
obligations.  
 

 
Chubb, the Debtors and the Buyer have 
incorporated language into the sale order that 
confirms that Buyer will honor the $150,000 
payroll advance obligations. Including this 
condition satisfies the adequate assurance of 
future performance test the Debtors must meet 
to assume and assign a contract.   
 
Furthermore, the Debtors have provided 
confirmation to Chubb that the new catering 
company that will be formed as a result of the 
sale will include Mr. Garces and enjoy the 
"Garces" branding.   

AMERISTAR OBJECTION (MOOT) 
 

Objection 
 

 
Response 

 
Ameristar and GRGKC1 entered into a 
Management Agreement and a Management 
Agreement Performance Guaranty. Ameristar 
objects to the assumption and assignment of its 
Agreement with GRGKC1, LLC and requests 
to terminate the Agreement.  
 
Ameristar objects to the Sale Motion because it 
believes the agreement it has with Debtor 
GRGKC1 is a personal services contract that 
cannot be assigned without the consent of 
Ameristar, and cites 11 U.S.C. § 365(e)(1)-(2).  

 
The contract between Ameristar and GRGKC1 
is being rejected, and thus, Ameristar's 
objection is moot. 
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Because, as Ameristar claims, the executory 
contract at issue is a personal services contract, 
the duty to perform is not assignable without 
the consent of both parties. Accordingly, 
Ameristar seeks to terminate the contract.   
  

TH RESTAURANT OBJECTION 
 

Objection 
 

 
Debtors' Response 

 
TH Restaurant Management, LLC ("TH 
Restaurant") objects to the Sale Motion 
because the included Asset Purchase 
Agreement includes a condition of closing 
whereby non-Debtor La Ciudad, LLC will 
deliver to Buyer an executed management 
services agreement with Buyer on terms 
satisfactory to Buyer in its sole and absolute 
discretion.  TH Restaurant states such an 
agreement does not currently exist, and objects 
on the ground that a management agreement as 
contemplated by the Asset Purchase 
Agreement would require the consent of TH 
Restaurant, which has not yet been provided.   
  

 
TH Restaurant and the Debtors have been in 
contact to come a consensual resolution of the 
TH Restaurant Objection.  Upon information 
and belief, the Buyer is prepared to close even 
without immediate resolution of this objection.  

MIDTOWN OBJECTION (RESOLVED) 
 

Objection 
 

 
Debtors' Response 

 
New York Midtown Hotel LLC and 41st 
Midtown LLC (collectively, "Midtown") filed 
a reservation of rights confirming Midtown's 
agreement with the Debtors to extend 
Midtown's objection deadline.  The impetus for 
the extension is that Midtown and the Debtors 
have worked to resolve any potential 
objections that Midtown would have to the 
proposed sale and assumption and assignment 
of any executory contracts to which Midtown 
and any of the Debtors are parties.  Although 
the proposed amendment to the restaurant 
management agreement in question has been 
drafted, it has yet to be fully executed.  
Midtown states once executed, all objections 

 
The Debtors state that the Buyer and the 
Debtors are engaging in final review of the 
proposed amendment referenced in Midtown's 
reservation of rights.  Until the proposed 
amendment is fully executed, the Debtors 
reserve all rights to respond to any objections 
that Midtown may file.   
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will be resolved.   
 

M&T OBJECTIONS (MOOT) 
 

Objection 
 

 
Debtors 'Response 

 
Manufacturers and Traders Trust Company 
("M&T Bank") supports the sale of the 
Debtors' assets as proposed by the pending 
9019 Motion, but has filed objections to certain 
provisions contained in the Amended and 
Restated Asset Purchase Agreement (the 
"Amended APA") filed with the Court on May 
24, 2018 [Docket No. 159].  M&T Bank's 
objection includes requesting various changes 
to the Amended APA with regard to the break-
up fee proposed therein, including stating the 
break-up fee was an inappropriate liquidated 
damages provision; it should not be entitled to 
super priority administrative expense claim 
status; that the Buyer should not be entitled to 
the break-up fee if the Buyer terminates the 
Amended APA due to a materially adverse 
effect as defined therein; and the Buyer should 
not be granted a lien to sure the break-up fee.  
M&T Bank's objection also stated that the 
Assumed Liabilities should not include a 10% 
set-aside in favor of the general unsecured 
creditors, and all references to a DIP Facility 
should be removed from the Amended APA.   
 
M&T Bank also filed a reservation of rights 
[Docket No. 329] that preserved its right to 
raise any objections and or responses if any 
thereto at or before the Sale Hearing.   
 

 
The Court's ruling on May 29, 2018 addressed 
many of M&T Bank's objections, including the 
Court ruling that the Expense Reimbursement 
of $100,000 was approved only if there is an 
alternate transaction, and deferring the 
consideration of the break-up fee and the GUC 
Fund approval until after the auction.  Any 
objections to the breakup fee or expense 
reimbursement are rendered moot because the 
Stalking Horse is the Buyer.   
 
The Debtors believe that M&T Bank has 
addressed its remaining concerns through its 
input and collaboration on the Term Sheet and 
proposed order included with the 9019 Motion.  
The Debtors believe that no applicable 
objections remain, leaving only M&T Bank's 
reservation of rights, which the Debtors 
acknowledge.    
 

TRUSTEE OBJECTION 
 

Objection 
 

 
Debtors' Response 

 
The Trustee's original objection [Docket No. 
116] objected on grounds that the Termination 
Fee was excessive, initial and subsequent 
overbid amounts will chill bidding, additional 

 
Any objections to the breakup fee or expense 
reimbursement are rendered moot because the 
Stalking Horse is the Buyer.  Moreover, any 
objections related overbid amounts and timing 
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information related to employment agreement 
offered to certain insiders of the Debtors 
should be provided, and objected to the timing 
of various deadlines related to the Auction. 
 
The Trustee also objects to the Sale Motion 
under the grounds that the distribution of the 
proceeds from the sale of the Debtors' assets 
violates the Bankruptcy Code's distribution 
system as well as the reasoning of the Supreme 
Court's Jevic ruling, alleging that the 
distribution plan skips priority unsecured 
creditors, administrative expense claimants, 
and secured creditors.  ¶14. 
 
Alternatively, the Trustee states an argument 
that the General Unsecured Creditors' Fund 
(the "GUC Fund") will be funded by a "gift" 
from the Buyer also fails because the gift is 
properly considered estate funds and must 
follow the waterfall of the distribution system.  
¶30. 
 
Furthermore, the Trustee alleges that the 
proposed sale is a sub-rosa plan, and cannot be 
approved.  ¶54–55.  The Trustee asserts that all 
funds should be aggregated and the entire sale 
proceeds distributed in waterfall fashion 
through a plan or Trustee.     

of Auction deadlines are rendered moot by the 
Court's ruling on the Bid Procedures Motion. 
 
At the sale hearing, Mr. Garces and the Buyer 
will be prepared to discuss any employment 
agreements that the Buyer offered to Mr. 
Garces and other executives of the Debtors.   
 
The Debtors echo the arguments and position 
taken by the Committee in their Joinder 
[Docket No. 387] to the Debtors' 9019 Motion, 
wherein the Committee presents a full legal 
argument to the Trustee Objection.  
Additionally, the Debtors state as follows:  
 
Czyzewiski v. Jevic Holding Corp., 137 S.Ct. 
973 (2017) ("Jevic") was a narrow holding that 
applied only to structured dismissals, and is 
inapplicable to the distribution of proceeds 
from the currently-proposed sale, which is not 
part of a structured dismissal.  The priority 
skipping provision at issue in Jevic was also 
considered property of the estate, whereas here, 
the GUC Fund is property of the Buyer, 
provided to the Committee as an inducement 
for the support and continued business of 
vendors.   
 
Contrary to the Trustee's assertion, the GUC 
Fund is in fact a gift from the Buyer to 
facilitate the Buyer's transition into 
management and operation of the Debtors' 
assets, a process that can be greatly alleviated 
by the support of the Debtors' vendors.  Such 
support is induced by the GUC Fund gift from 
the Buyer.  The absolute priority is not 
implicated here because the gift from the 
Buyer to the GUC Fund for the benefit of the 
unsecured creditors never became property of 
the estate, and the agreement between the 
Buyer and the Committee as embodied in the 
9019 Motion meets the Third Circuit's Martin 
factors, see Martin v. Myers (In re Martin), 91 
F.3d 389, 393 (3d Cir. 1996) more fully 
discussed in the 9019 Motion.   
 

Case 18-19054-JNP    Doc 391    Filed 07/06/18    Entered 07/06/18 18:18:52    Desc Main
 Document      Page 12 of 19



 

13 
 
3974128 

Finally, and perhaps most significantly, the 
holding of Jevic is not violated even if it were 
determined that Jevic were applicable.  The 
terms of the sale as set forth in the 9019 
Motion provide for the full payment of all 
administrative and priority claims, including 
PACA claims, 503(b)(9) claims, U.S. Trustee 
fees, stub rent, and estate professional fees.  
The estate professional have agreed to a 
reduced distribution in order to facilitate the 
successful sale of the Debtors' assets.   
       

SORKIN OBJECTIONS 
 

Objection 
 

 
Debtors' Response 

 
Sorkin objects to the Sale Motion because he 
claims the Debtors have failed to provide any 
details related to how the proposed transaction 
will benefit insiders, including Jose Garces.  
 
The objection filed by Sorkin also invoked 
purported concerns that were raised previously 
in Sorkin's Motion to Dismiss, such as the 
Court lacks subject matter jurisdiction over the 
Debtors due to lack of corporate authority in 
filing bankruptcy petitions and an assertion 
that the break-up fee provided for in the Sale 
Motion is too large. 
 

 
At the sale hearing, Mr. Garces and the Buyer 
will be prepared to discuss any employment 
agreements that the Buyer offered to Mr. 
Garces and other executives of the Debtors.   
 
With regard to the recycled objections Sorkin 
attempts to bring back to life, the Debtors 
respond that this Court, as well as the District 
Court, has already found the corporate 
authority argument to lack merit, and the 
break-up fee is a non-issue since the stalking 
horse bidder is the ultimate buyer in this case.   
 

SPINNER OBJECTIONS 
 

Objection 
 

 
Debtors' Response 

 
Spinner objects to the Sale Motion on multiple 
grounds, consisting of: 
 

 Debtors are not facing a cash crisis and 
the assets are not declining in value; 

 The price the Debtors are receiving for 
the assets being sold is not fair or 
reasonable;  

 There has been no transparency 
regarding transfers between the 

 
As the Debtors have asserted and shown in 
multiple hearings before the Court, the Debtors 
are in dire financial straits, and will run out of 
operating cash on July 2, 2018.  This fact is 
also reflected in the Cash Collateral Orders that 
the Court has reviewed and approved.  The 
cash crisis the Debtors are facing is a main 
driving force behind the sale contemplated by 
the Sale Motion.   
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Debtors;  
 The breakup fee and expense 

reimbursement are improper;  
 The possessory interests held by 

Debtors GRGAC1, GRGAC2, and 
GRGAC3 have not been addressed in 
the Amended APA; 

 The entity GRGAC5 has not filed a 
Chapter 11 petition;  

 The Debtors have failed to disclose the 
substance and details of employment 
agreements that the Buyer will provide 
to Mr. Garces and other executives;  

 The sale serves no legitimate chapter 
11 purpose for certain debtors; 

 The purchaser and the Debtors have 
not acted in good faith 

 
Furthermore, Spinner objects to the secured 
lender, M&T Bank, receiving any proceeds 
from the sale due to a proposed fraudulent 
transfer claim Spinner has asked the Debtors or 
the Committee to bring against M&T Bank.   

As stated above, at the sale hearing, Mr. 
Garces and the Buyer will be prepared to 
discuss any employment agreements that the 
Buyer offered to Mr. Garces and other 
executives of the Debtors.  
 
GRGAC5 is currently a Debtor, having filed a 
Chapter 11 petition and is jointly administered 
under the present case. The possessory 
interests of GRGAC1, GRGAC2, and 
GRGAC3 have been terminated and 
surrendered to Ocean Resort pursuant to the 
settlement agreement between the GRGAC1, 
GRGAC2, GRGAC3 entities and Ocean. 
 
Any objections to the breakup fee or expense 
reimbursement are rendered moot because the 
Buyer is the Stalking Horse. 
 
With regard to the good faith of the Buyer, and 
the fair and reasonable value received for the 
Debtors' assets, see Section 1, infra, and the 
discussion related to the test set forth by the 
Third Circuit in Abbotts Dairies.   
  

 
LEGAL ARGUMENT 

1. The Sale Should be Approved Because It Meets The Applicable Legal Standard 

The Bankruptcy Code provides that "[t]he Trustee, after notice and a hearing, may use, 

sell, or lease, other than in the ordinary course of business, property of the estate . . . ."  11 

U.S.C. § 363(b)(1).  Courts in this circuit and around the country have established a framework 

for determining the validity of bankruptcy sales pursuant to section 363(b).  A sale or auction 

found to have met the legal standards set forth below, such as the presently-proposed sale, should 

be approved by the court.   

a. In re Abbotts Dairies of Pennsylvania 

In re Abbotts Dairies is the Third Circuit's seminal decision on approving bankruptcy 
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sales held pursuant to section 363(b), having been cited nearly 4,000 times.  "The Third Circuit . 

. . interpreted section 363(b) to require a finding by the bankruptcy court that the purchaser of a 

debtor's assets is a 'good faith buyer.'"  In re Olsen, 2017 WL 3311218, *7 (Bankr. D. N.J. 2017) 

(citing In re Abbotts Dairies of Pennsylvania, Inc., 788 F.2d 143, 147 (3d Cir. 1986)).  

"Unfortunately, neither the Bankruptcy Code nor the Bankruptcy Rules attempts to define 'good 

faith' . . . [and] have turned to traditional equitable principles, holding that the phrase 

encompasses one who purchases in 'good faith' and for 'value.'"  Abbotts Dairies, 788 F.2d at 

147.  The rationale for the Abbotts Dairies test is threefold: "first, [the bankruptcy] court is 'best 

able' to make the determination because of its familiarity with the parties and proceedings; 

second, the requirement promotes 'finality of the bankruptcy court's judgments under section 

363(b)(1),' giving notice to any prospective appellant to seek out a stay pending appeal or risk 

dismissal for statutory mootness on appeal per § 363(m); and, third, in Chapter 11 cases this 

requirement 'squares' § 363(b)(1) sales with the 'good faith' requirement of § 1129(a)(3)."  In re 

Triangle Transp., Inc., 419 B.R. 603, 609 (Bankr. D. N.J. 2009). 

i. The Good Faith Requirement 

The Third Circuit compared a section 363(b) purchaser to a buyer at a judicial sale, 

stating that the good faith requirement "speaks to the integrity of [the purchaser's] conduct in the 

course of the sale proceedings.  Typically, the misconduct that would destroy a purchaser's good 

faith status at a judicial sale involves fraud, collusion between the purchaser and other bidders or 

the trustee, or an attempt to take grossly unfair advantage of other bidders."  Id.   

Here, the Court should find that the Parties acted in good faith because there is neither 

evidence of collusion nor anything to suggest that the bidding took place at less than arm's 

length.  See In re Pursuit Capital Management, LLC, 874 F.3d 124, 135 (3d Cir. 2017).  The 
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record in this case makes clear that the sale process was conducted according to fiduciary 

obligations to the estate, in a fair and arm-length manner.  The Certification of Jeffrey R. 

Manning was included with the 9019 Motion (the "Manning Certification"), and details the 

various efforts to market the Debtors' assets as a going concern to maximize value and preserve 

local jobs for the benefit of all stakeholders.  See Manning Certification, ¶3.  Furthermore, the 

Manning Certification goes on to state that four parties applied for pre-qualification to bid, and 

two became Qualified Bidders as defined by the Bid Procedures Order.  See Manning 

Certification, ¶10-11.  Such a determination was made based on information submitted to the 

investment banker.   

When the second Qualified Bidder failed to show at the Auction, only the Buyer or 

Stalking Horse remained, from which the investment banker has already received and reviewed 

financial information that showed the Buyer had the requisite ability to consummate a 

transaction for the Debtors' assets.  At all times during the process, there was a competitive 

environment, and all actions and negotiations were made at arm's length.   

Also, no evidence of collusion, fraud, or an attempt to take advantage of other bidders 

exists.  The Buyer conducted itself in accordance with the Bid Procedures at all times.  In fact, 

the Buyer arrived at the Auction ready to close on its original Stalking Horse bid or perhaps 

incrementally increase its bid as set forth by the Bid Procedures, but by the close of negotiations 

with the other Parties, had increased its cash bid by 75%.  Increasing the cash purchase price of 

its bid by $1.5 million could hardly be considered collusion or taking grossly unfair advantage of 

any other Parties.  See Pursuit Capital, 874 F.3d at 136-37 (finding good faith where a potential 

buyer complied with the bid procedures and was forced to increase its bid when required).   

Moreover, only the Sorkin Objection and the Spinner Objection allege concerns that the 

Case 18-19054-JNP    Doc 391    Filed 07/06/18    Entered 07/06/18 18:18:52    Desc Main
 Document      Page 16 of 19



 

17 
 
3974128 

sale process was not conducted in good faith.  The main concerns raised in those objections were 

that insiders of the Debtors, namely Jose Garces, were acting in collusion with the Buyer to 

obtain a lucrative post-sale employment contract and release of personal guarantees to M&T 

Bank.  Those allegations, however, are contradicted by the facts of the sale and the employment 

agreement the Buyer has offered to Jose Garces.  First, the employment agreement between the 

Buyer and Jose Garces was provided for fair consideration that Jose Garces will perform for the 

Buyer.  Second, the release of personal guarantees to M&T Bank certainly came at a cost to Jose 

Garces, with him having to personally contribute an additional $500,000 to M&T Bank, in 

conjunction with the additional $1.5 million the Buyer contributed, to obtain such releases.   

Accordingly, the Buyer conducted itself at the sale with integrity, and exhibited no signs 

of misconduct that would destroy the Buyer's good faith status such as fraud, collusion, or an 

attempt to take grossly unfair advantage of other bidders or the sale process in general.  As such, 

this Court should find that the Buyer met the good faith requirement of Abbots Dairies.            

ii. The Value Requirement 

The second prong of the test to approve a 363(b) sale under Third Circuit jurisprudence is 

the need for fair and valuable consideration.  Although Abbotts Dairies "would not seem to 

require [the Court] to make a determination of 'value' where . . . good faith . . . has been found," 

the Debtors nonetheless believe such a showing will not be difficult considering the 

circumstances and facts surrounding the present sale.  In re Triangle Transport, Inc., 419 B.R. 

603, 620 (Bankr. D. N.J. 2009) (finding that even a sale to an insider of Debtors would meet 

Abbotts Dairies factors where: there was no collusion tainting sale process, insider made credible 

bid that became stalking horse in noticed sale process, and did not involve fraud or take grossly 

unfair advantage of other parties).  
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Here, the sale process represents a robust marketing and advertising effort to bring 

potential purchasers to the auction table.  Beginning 11 months ago, over 100 potentially-

interested parties were contacted through various means, including direct mail and electronic 

correspondence, telephone conferences, on-site meetings, and tours of the Debtors' Philadelphia 

headquarters and various restaurants.  See Manning Certification, ¶3-6.  While twelve parties 

were actively conducting due diligence after the Petition Date, four parties emerged as potential 

bidders, with two parties eventually becoming Qualified Bidders.  It was not until approximately 

an hour before the auction was to begin that one of the Qualified Bidders declined to participate 

in the Auction, thus leaving only the Buyer.  The facts of the marketing campaign, the proper 

notice of the Auction, and the qualification of bidders all point toward a fair and reasonable 

process that in no way acted to chill bidding, but in reality illustrates that the most value possible 

was extracted from the Debtors' assets.   

In the present case, as in Abbotts Dairies, no appraisal of the value of the Debtors' assets 

was conducted or submitted to the Court.  Accordingly, one is unable to determine if the sale 

price is equivalent to 75% of the appraised value of the Debtors' assets, as suggested by Abbotts 

Dairies.  However, unlike Abbotts Dairies where neither party introduced evidence going to 

value, the record in this case shows that testimony was made by Mr. Manning as well as Mr. 

Fioretti, the Debtors' interim CEO, evidencing that Buyer's initial bid, which was $1.5 million 

less than the current cash value of the purchase price, to be commensurate with the value of the 

Debtors' assets. 

Finally, it should be noted that the assets of the Debtors are severely encumbered by the 

security interests of M&T Bank, such that the "value" of the assets after paying off M&T Bank is 

greatly reduced.  The proposed sale of the Debtors' assets satisfies the obligations to M&T Bank 
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(albeit at a significantly discounted rate agreed to by M&T Bank), pays all administrative 

expenses, and establishes a fund for general unsecured creditors.  Clearly such a sale of the 

Debtors' assets demonstrates value and is in the best interest of the estate.        

The sale of the Debtors' assets should be approved because the Buyer is a purchaser in 

good faith, and has purchased the Debtors' assets for fair and reasonable value.  Since the 

Debtors' assets were properly marketed over the course of nearly an entire year, competitive 

bidding procedures governed the potential auction, and the ultimate price agreed upon was much 

higher than the Stalking Horse's bid, this Court should find that the Buyer purchased the Debtors' 

assets for value, and approve the sale.   

CONCLUSION 

Based on the foregoing and further legal and evidentiary support to the provided by the 

Debtors at or prior the Sale hearing, the Objections should be overruled in their entirety. 

 
Dated: July 6, 2018    Respectfully submitted, 

PORZIO, BROMBERG & NEWMAN, P.C. 
Counsel to the Debtors  
 
By:  /s/ Rachel A. Parisi 
 Rachel A. Parisi 
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