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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:

Chapter 11

BROOKSTONE HOLDINGS CORP.., et al.,

Case No. 18-11780 (BLS)

Debtors.

Hearing Date: August 28, 2019 at 1:30p.m.(E.T.)
Obj. Deadline: August 14, 2019 at 4 p.m. (E.T)
Related D.I. No. 1290

RESPONSE OF YANG MING (AMERICA) CORP. TO LIQUIDATING TRUSTEE’S
OBJECTION TO CLAIM NUMBER 687
Yang Ming (America) Corp., on behalf of Yang Ming Marine Transport Corp. (“Yang
Ming”), as its general agent, by and through its undersigned counsel, submits this Response (the
“Response”) to the Liquidating Trustee’s sixth omnibus (substantive) objection filed on July 29,
2019 [Docket No. 1290] to Yang Ming’s proof of claim number 687 (the “Objection”). The
Objection seeks to reclassify claim number 687, filed in the amount of $15,800.00, from secured
to unsecured.
BACKGROUND FACTS
1.

Yang Ming Marine Transport Corp. is an entity existing under the laws of

Taiwan, and is a common carrier of goods via ocean going vessels. Yang Ming (America)
Corp., its general agent in the United States, has its principal place of business at 1085
Raymond Boulevard, 9th Floor, Newark, New Jersey 07102.
2.

Yang Ming carried cargo for the debtor, Brookstone Holdings Corp. (the

“Debtor” or “Brookstone”), during the prepetition period, pursuant to certain bills of lading
issued to the Debtor as shipper or consignee. The bills of lading constitute contracts of carriage
between Yang Ming and Brookstone for shipment of cargo, as well as receipts for the goods.
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The terms and conditions of Yang Ming’s bill of lading (the “Bill of Lading”)

include a lien clause, whereby the Debtor acknowledged that Yang Ming had a lien on
Brookstone’s cargo for unpaid freight and related charges. A copy of the terms and conditions of
the Bill of Lading showing the lien clause at Paragraph 25 is attached hereto as Exhibit “A.”
4.

Yang Ming’s bills of lading contain the following lien provision:

The Carrier shall have a lien on Goods and any documents relating thereto (including
this Bill), which shall survive delivery and release of such Goods, for any and all
sums payable to the Carrier under the contract and/or any other contracts between the
Carrier and the Merchant whether or not related to or concerned with the Carriage
and expenses incurred by the Carrier for the account of the Merchant and for general
average and salvage contributions to whomsoever due and for the costs of recovering
same and for any penalties and assessments charged to the Carrier as a result of its
Carriage of Goods. In order to recover any sums due the Carrier shall have the right
to sell Goods by public auction or private treaty without notice to the Merchant. If on
sale of Goods, the proceeds fail to cover the amount due and the costs and expenses
incurred, the Carrier shall be entitled to recover the deficit from the Merchant.
5.

As of the petition date, the Debtor owed $15,800.00 to Yang Ming for ocean

carriage services rendered pursuant to bills of lading containing the aforementioned lien clause.
THE CLAIM AND THE OBJECTION
6.

Yang Ming filed claim number 687 as a secured claim in the amount of

$15,800.00 for unpaid pre-petition carriage of cargo services and related charges (the “Claim”).
7.

On July 29, 2019, the Liquidating Trustee filed the Objection to the Claim.

8.

In the Objection, on Exhibit A, Page 3, the Liquidating Trustee seeks to reclassify

the Claim from secured to unsecured. The Liquidating Trustee states that the reason for the
reclassification is that “The Claim asserts a ‘maritime lien’ for goods delivered prepetition. A
maritime lien, however, can only be perfected against a vessel. See 46 U.S.C. § 31342. The
Debtor did not own a vessel against which a maritime lien could be asserted. The Debtors’
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Books and records indicate that the goods sold were delivered prepetition and were not secured
by any other collateral. The Claim, therefore, is not secured.”
9.

Contrary to the Objection, the basis for Yang Ming’s secured status is not a

maritime lien on a vessel.
10.

Pursuant to general maritime law and the Bill of Lading, Yang Ming had a lien on

all cargo in its possession for unpaid freight charges and extended freight charges, including
detention charges or demurrage. See Matter of Commonwealth Oil Refining Company, Inc., 734
F.2d 1079, 1081 (5th Cir. 1984), citing The Lake Galera, 60 F.2d 876, 879 (2d Cir. 1932)
(“Demurrage, it is true, is sometimes referred to as being a form of “extended freight’”).
11.

Unquestionably, as a general rule, ship owners have a lien upon cargo for freight

charges. The Bird of Paradise, 72 U.S. 545, 554 (1866). Accord, Arochem Corp. v. Wilomi,
Inc., 962 F.2d 496, 499 (5th Cir. 1992) (“Under United States law, it has been settled for over a
century that we presume a maritime lien exists in favor of a shipowner on cargo for charges
incurred during the course of its carriage.”). Also, see Atlantic Richfield Company v. Good
Hope Refineries, Inc., 604 F.2d 865, 872 (5th Cir. 1979) (“Without doubt Atlantic Richfield had a
lien on each cargo carried by Good Hope for all demurrage charges incurred during the course of
its carriage. Such a lien arises by force of law and is present unless expressly waived in the
charter.”).
12.

Consequently, ship owners may retain the goods after the arrival of a ship at the

port of destination until payment of the freight charges is made. The Bird of Paradise, 72 U.S. at
554. Such a lien is regarded in the jurisprudence of the United States as a maritime lien, because
it arises from the usages of commerce, independently of the parties, and not from any statutory
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regulations. Legal effect of such a lien is that the shipowner, as carrier by water, may retain the
goods until the freight is paid. The Bird of Paradise, 72 U.S. at 555.
13.

The parties to a maritime contract may also employ words in their contract to

affirm the existence of the maritime lien, or even to extend its reach. Id. Further, the intervening
insolvency of either party to a maritime contract cannot change the terms of the parties’
agreement. 72 U.S. at 560 (“Intention of the parties in the contract of affreightment, as in other
commercial contracts, must be ascertained from the language employed, the subject-matter, and
the surrounding circumstances, and it is clear that the question of construction cannot be affected
in the smallest degree by the subsequent solvency or insolvency of one of the contracting
parties.”) (emphasis added).
14.

In addition, then, to the lien created by general maritime law, Yang Ming had a

lien on Brookstone’s cargo pursuant to the Bill of Lading. See WCI Steel, Inc. v. Seaway
Marine Transport (In re WCI Steel, Inc.), 344 B.R. 838, 847 (Bankr. N.D. Ohio 2005) (“In
addition to the general maritime lien, Seaway had a lien pursuant to section 14 of the Bill of
Lading, which was incorporated into and became a part of the Contract.”).
15.

In this case, the Bill of Lading extended Yang Ming’s lien on the Debtor’s cargo

to cover unpaid freight charges, including any detention charges and/or demurrage. Further, the
Bill of Lading extended Yang Ming’s contractual lien to any other cargo of the Debtor, even
after delivery of the cargo for which the unpaid freight and other charges were due and unpaid.
16.

In World Imports Ltd. v. OEC Group, 820 F.3d 576 (3d Cir. 2016), the United

States Court of Appeals for the Third Circuit upheld a carrier’s lien on cargo for freight charges
that were owed by the shipper on other cargo that had already been delivered. 820 F.3d at 580-
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581. In other words, the Third Circuit held that a carrier’s possessory lien can be extended by
contract, even in circumstances where the carrier surrendered possession of the original goods.
17.

The Third Circuit reasoned that “because it would frustrate commerce to require

shipowners to retain their liens only by actual possession of the implicated cargo, a shipowner
enjoys a strong presumption that, absent a clear indication to the contrary, he has not waived his
cargo lien upon the delivery of that cargo.” 820 F.3d at 584 (footnotes omitted). See also
Norden V. 25,001.078 Metric Tons of Fly Ash, 308 F.Supp.3d 693 (SDNY 2018) (applying In re
World Imports).
18.

Thus, Yang Ming did not waive any of its possessory liens on the Debtor’s cargo.

19.

Therefore, Yang Ming had a maritime lien on the Debtor’s cargo in its possession

as well as a contractual lien that survived delivery of the cargo. As such, Yang Ming is secured.
CONCLUSION
20.

Based on the foregoing, the Objection should be denied and the Claim should be

allowed as a secured claim in the amount of $15,800.00.

Dated: August 7, 2019
HOGAN MCDANIEL
By:

/s/ Daniel C. Kerrick
Daniel C. Kerrick, Esq. (DE Bar ID # 5027)
1311 Delaware Avenue
Wilmington, DE 19806
Tel: (302) 656-7540
Fax: (302) 656-7599
dckerrick@dkhogan.com
-and-
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PRICE MEESE SHULMAN & D’ARMINIO, P.C.
Rick A. Steinberg, Esq.
50 Tice Boulevard, Suite 380
Woodcliff Lake, New Jersey 07677
Tel. (201) 391-3737
Fax (201) 391-9360
Email: rsteinberg@pricemeese.com
Attorneys for Yang Ming (America) Corp.,
general agents for Yang Ming Marine Transport Corp.
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In accepting this Bill, the Merchant agrees to be bound by all the stipulations, exceptions, terms and conditions on the face and back hereof and the Carrier’s applicable Tariff, whether written, typed, stamped or printed, as if signed by the Merchant, any local custom or privilege to the contrary notwithstanding, and agrees that all
agreements or freight engagements for the shipment of Goods are superseded by this Bill.
If this is a negotiable (To Order/of) bill of lading, one original bill of lading, duly endorsed must be surrendered by the Merchant to the Carrier (together with outstanding Freight) in exchange for the Goods or a Delivery Order. If this is a non-negotiable (straight) bill of lading, the Carrier shall deliver the Goods or issue a Delivery Order
(after payment of outstanding Freight) against the surrender of one original bill of lading. If this is a sea waybill, the Carrier shall deliver the Goods (after payment of outstanding Freight) to the person that identifies itself as being the Merchant without any need to produce or surrender a copy of this sea waybill.

11. SPECIAL CONTAINERS AND PERISHABLE GOODS.
1. DEFINITION
Unless specially requested by the Merchant in writing, the Carrier is not required to provide anything other than a 20 or 40 foot standard dry Container(s). Goods
The following words whether contained on the front or back have the meanings hereby assigned:
of a perishable nature shall be carried in such dry Container(s) without special protection, services or other measures unless it is noted on the reverse side of this
(1) “Bill” means either (A) bill of lading, if this document is issued as a bill of lading, or (B) sea waybill, if this document is issued as a sea waybill. Notwithstand
Bill that Goods will be carried in a refrigerated, heated, electrically ventilated or otherwise specially equipped Container(s). In the event the Carrier agrees to carry
ing anything else contained in or incorporated into this Bill, if it is issued as a sea waybill it will not be a document of title to the Goods.
the goods in a special Container(s) such as a refrigerated or heated Container(s), the Merchant is required to give written notice of requested temperature settings
(2) "Carriage" means the whole or any part of the operations and service undertaken by the Carrier in respect of the Goods covered by the Bill.
of the thermostatic controls before receipt of Goods by the Carrier. When a loaded Container(s) is received, the Carrier will verify that the thermostatic controls
(3) "Carrier" means Yang Ming Marine Transport Corp. and Yang Ming (UK) Ltd.
are set to maintain Container(s) temperature as requested, but is unable to confirm and shall not be taken to have confirmed whether the Container(s) actually
(4) “US COGSA” means the United States Carriage of Goods by Sea Act, approved on April 16, 1936.
maintain the temperature set by the thermostatic controls or whether they are capable of doing so. The Merchant is responsible for bringing Goods to the proper
(5) “Clean” means in respect of Shipper’s packed and sealed Container(s) that the Containers have been received by the Carrier in apparent good order and
temperature before loading Goods into the Container(s), for the proper stowage of Goods within the Container(s),for setting the temperature (including
condition. In no circumstance shall it be construed as a representation as to the weight, contents, measure, quantity, quality, description, condition, marks
maintenance and repair) during all times before the Container(s) are delivered to the Carrier and after they are delivered by the Carrier. The Carrier is not
or value of the Goods thereof.
responsible for produce deterioration caused by inherent vice, defects in the merchandise or transit times in excess of the produce shelf life. The Merchant is
(6) "Container(s)" includes any ISO standard container, trailer, transportable tank, flat rack and/or other item of transportation equipment in conformance with
specifically advised that refrigerated, heated, specially ventilated or otherwise specially equipped Container(s) are not equipped to change the temperature of
ISO standards.
Goods, but solely to maintain the temperature as received from the Merchant. The Carrier is unable to determine whether Goods were at the proper temperature
(7) "Freight" includes all charges payable to the Carrier in accordance with the applicable Tariff and this Bill, including storage and demurrage.
when they were loaded into the Container(s) or when the Container(s) was delivered to the Carrier. The Carrier shall be deemed to have fulfilled its obligations
(8) "Goods" means the whole or any part of the cargo received from the Merchant and includes any equipment or Container(s) not supplied by or on behalf of
under this Bill, and shall have no liability whatsoever, if Goods are carried in a range of plus or minus 2.5 degrees centigrade (4.5 degrees Fahrenheit) in relation
the Carrier.
to any carrying temperature designated in writing by the Merchant in this Bill.
(9) “Hague Rules” means the provisions of the International Convention for the Unification of Certain Rules Relating to Bills of Lading signed at Brussels on 25th
Goods subject to deterioration or damage by extremes of heat and/or cold which are shipped by the Merchant in standard dry Container(s) rather than in
August, 1924 and includes any amendments thereto including the Hague–Visby Amendments, 1968.
refrigerated or temperature controlled Container(s) which can be supplied by the Carrier are carried at the Merchant's risk and the Carrier shall have no liability
(10) "Holder" means any Person for the time being in possession of this Bill (if issued as a Bill of Lading) to whom rights of suit and/or liabilities under this Bill
whatsoever for loss or damage resulting from the Merchant failing to request the proper Container(s) for Goods in question.
have been transferred by reason of the consignment or the endorsement of this Bill or otherwise.
(11) "Merchant" includes the shipper, Holder, consignee or receiver of the Goods or any Person owning or being entitled to possession of the Goods or this Bill
12. STOWAGE ON DECK
and anyone acting on behalf of any such Person.
(1) The Carrier has the right to carry Goods in Container(s) on deck, whether the Container(s) are owned or leased or have been packed or stuffed, by or on
(12) "Multimodal Transport" arises if the Place of Receipt and/or the Place of Delivery are indicated on the face hereof in the relevant spaces.
behalf of the Merchant or the Carrier. When Goods in Container(s) are carried on deck, the Carrier is not required to specially note, mark or stamp this Bill to
(13) “On Board” means that the Goods are loaded on board the Vessel or loaded on board any vehicle or other transportation facility that is used or procured by
indicate that the Container(s) are so carried, any custom to the contrary notwithstanding. The Carrier’s liability for loss or damage to any Goods so carried
the Carrier as the first mode of transportation or loaded on the transportation facilities used by any Underlying Carrier or Sub-Contractor for Carriage in
shall be subject to the provisions of this Bill, including Clause 7.
accordance with the terms of this Bill.
(2) Notwithstanding Clause 12(1) above, where it is stated on the face hereof that Goods are being carried on deck, and Goods are in fact so carried, , neither
(14) "Person" includes an individual, group, company or other entity.
the Hague Rules nor the US COGSA shall apply and the Carrier shall be under no liability whatsoever for any loss, damage or delay, howsoever arising.
(15) "Port-to-Port" means that the Carriage is not Multimodal Transport.
(16) "Sub-Contractor" includes owners and operators of vessels (other than the Carrier), stevedores, slot chartered owners, terminal and groupage operators,
13. LIVE ANIMAL, PLANTS AND PERISHABLE GOODS
Underlying Carrier, road and rail transport operators and any independent contractor employed by the Carrier in performance of the Carriage.
The Carrier shall not be responsible for any accident, disease, death, loss of or damage to live animals, birds, reptiles, fish, plants and perishable Goods arising
(17) "Underlying Carrier" includes any water, rail, motor, air or other carrier (other than the Carrier) utilized by the Carrier for any parts of the transportation
or resulting from any cause whatsoever including the Carrier's negligence or the Vessel's unseaworthiness, and shall have the benefit of all the provisions of this
the shipment covered by this Bill.
Bill.
(18) "Vessel" includes the Vessel named on the face hereof together with any ship, craft, lighter, barge, feedership, ferry or other means of transportation
substituted in whole or in part, for the Vessel named on the face hereof.
14. DANGEROUS GOODS AND CONTRABAND
(1) No Goods that are or may become of an explosive, inflammable, radioactive, corrosive, damaging, noxious, hazardous, poisonous, injurious or dangerous
2. CARRIER'S TARIFF.
nature, or which are or may become liable to damage or cause loss to any Persons or property whatsoever, shall be presented by the Merchant to the Carrier
The terms and conditions of the Carrier's applicable Tariff are incorporated herein, including those provisions relating to Container(s) and vehicle demurrage.
for Carriage without the Merchant previously making a written application to the Carrier for the Carriage of such Goods, accurately stating their nature,
Copies of the relevant provisions of the Tariff are obtainable from the Carrier upon request. In the event of any inconsistency between the terms of this Bill and
character, name, label, and classification as well as the method of rendering them innocuous, with the full names and addresses of the Merchant, and obtaining
the Tariff, the terms of this Bill shall prevail.
the Carrier’s consent to Carriage in writing.
(2) The Merchant shall undertake to ensure that the nature of Goods referred to in the preceding paragraph is distinctly and permanently marked and manifested
3. MERCHANT'S WARRANTY
on the outside of Goods and Container(s) and shall also undertake to submit the documents or certificates required by any applicable laws or regulations or
The Merchant warrants that in agreeing to the terms hereof he is, or has the authority of, the Person that owns, or is entitled to demand possession of Goods from
by the Carrier.
the Carrier and/or of this Bill.
(3) If Goods such as those described in Clause 14(1) are presented to the Carrier without obtaining his written consent, or without being distinctly and
permanently marked so as to comply with laws and regulations, or the documents or certificates required by any applicable laws or regulations or by the
4. EXEMPTIONS AND IMMUNITIES OF SERVANTS, AGENTS, STEVEDORES AND OTHER SUB-CONTRACTORS
Carrier are not submitted, or Goods are found to be contraband or prohibited by any law or regulations of the port of loading, discharge or call or any place or
(1) The Carrier shall be entitled to sub-contract the whole or any part of the Carriage on any terms whatsoever.
waters during the Carriage, the Carrier shall be entitled to have such Goods rendered innocuous, thrown overboard or discharged or otherwise disposed of at
(2) It is further agreed that:
the Carrier's sole discretion without compensation to the Merchant and the Merchant shall be liable to indemnify and hold harmeless the Carrier against all and
(a) It is understood and agreed that, other than the Carrier, no Person, firm or corporation or other legal entity whatsoever (including the Master, officers and crew
any kind of loss, damage or liability including but not limited to loss of Freight and any expenses directly or indirectly arising out of or resulting from such
of the Vessel, agents, Underlying Carriers, Sub-Contractors and/or any other independent contractors whatsoever utilized in the Carriage) is, or shall be
Goods being presented.
deemed to be, liable with respect to Goods as carrier, bailee or otherwise.
(4) The Carrier may exercise and enjoy the right or benefit conferred upon the Carrier under the foregoing whenever it is apprehended that Goods received in
(b) If any such claim should nevertheless be brought, the Merchant agrees to indemnify and hold harmless the Carrier against any and all consequences thereof.
compliance with the terms of this Clause may be or, in the Carrier’s sole opinion, may become dangerous to the Carrier, the Vessel, other Goods and/or
(c) If notwithstanding the foregoing, it shall be adjudged, or otherwise determined, that any Person other than the Carrier is Carrier or bailee of the Goods, or is
Container(s), Underlying Carriers, Sub-Contractors, Persons and/or any other property whatsoever. The Carrier has the right to inspect the contents of the
responsible with respect thereto, it is agreed and recognised that when entering into the contract of carriage evidenced by and/or contained in this Bill the
Container(s) and Goods including any packaging carried therein at any time and anywhere without the Merchant's agreement and at the risk and expense of
Carrier is acting on its own behalf as well as on behalf of, or as an agent or trustee for, any servants, agents, stevedores and other Sub-Contractors that the
the Merchant.
Carrier may chose to use and/or sub-contract to from time to time, and every exemption, limitation, condition and liberty contained herein and every right,
exemption of liability, defence and immunity of whatsoever nature applicable to the Carrier or to which the Carrier is entitled hereunder shall also be available
and shall extend to every such servant, agent, stevedore and other Sub-Contractor and all such Persons shall to this extent, and this extent only, be or be 15. VALUABLE GOODS
The Carrier shall not be liable to any extent for any loss of or damage to or in connection with platinum, gold, silver, jewelry, radioisotopes, precious metals,
deemed to be parties to this contract.
precious stones, precious chemicals, bullion, specie, currencies, securities, negotiable instruments, writing, documents, pictures, embroideries, works of art,
(d) Nothing in the foregoing shall be construed as limiting or relieving any servant, agent, stevedore or other Sub-Contractor from any liability to the Carrier for
curios, heirlooms, collections of every nature or any other valuable goods whatsoever including Goods having particular value only for the Merchant, unless the
acts arising or resulting from their fault or negligent.
true nature and value thereof has been declared in writing by the Merchant before receipt of Goods by the Carrier and inserted in this Bill and unless ad valorem
Freight thereon has been prepaid in full.
5. SCOPE OF THE VOYAGE
When performing the Carriage the Carrier may make use of Underlying Carriers as the Carrier sees fit and at its sole discretion and it is expressly agreed that the
use of such Underlying Carriers shall not constitute a deviation. In this regard, the Carrier may at any time, and without notice to the Merchant, use any means 16. LOSS, CONDENSATION, ETC.
It is agreed that superficial rust, oxidation or condensation inside the Container(s) or any similar condition due to moisture is not the responsibility of the Carrier,
of carriage or storage whatsoever, transfer Goods from one vessel or other mode of transport to another, including transshipping or carrying Goods on a vessel
unless said condition arises out of the Carrier's failure to provide a seaworthy Container to the Merchant prior to loading and the Merchant has given notice of the
other than that specified on the face hereof, proceed by any route at the Carrier’s sole discretion (whether or not the nearest or most direct, customary or
same pursuant to Clause 10(1). If the Merchant requires special arrangements or care for the Carriage of such Goods, he must request same in writing to the
advertised route) and proceed to, or stay at any place or port whatsoever, load and unload Goods at any place or port (whether or not such port is named on the
Carrier and said arrangements must be noted on the face of this Bill and all special Freight, as required, must be paid by the Merchant.
face of this Bill as the port of loading or the port of discharge) and store Goods at any such place or ports, and/or comply with any orders or recommendations
given by any government or local authority or any Person or body acting or purporting to act on behalf of such government or local authority.
The liberties set out in this Clause may be invoked by the Carrier for any purpose whatsoever, whether or not connected with the Carriage of Goods, including 17. GOVERNMENT REGULATION AND PENALTY
The Merchant shall comply with all laws, regulations or requirements of customs, government authorities, port and other authorities, and shall bear, pay and
loading or unloading other goods, bunkering, carrying out repairs to the Vessel, adjusting instruments, picking up or landing any Person, (including but not limited
indemnify the Carrier in respect of all duties, taxes, fines, impose, expenses or losses incurred or suffered by the Carrier by reason of any failure to comply with
to those involved with the operation or maintenance of the Vessel) and assisting vessel(s) in all situations. Anything done in accordance with this Clause shall be
such laws, regulations or requirements, or by reason of any illegal, incorrect, or insufficient marking, number or addressing of Goods or the Container(s), or the
deemed to be within the contractual Carriage and shall not be a deviation.
discovery of any drugs, narcotics, stowaways or other illegal substances within Container(s) packed by or on behalf of the Merchant or inside Goods supplied by
the Merchant, and shall on demand indemnify the Carrier and hold it harmless in respect thereof.
6. LIBERTY CLAUSE
If at anytime the Carriage is, or is likely to be, affected by any situation which has given, or is likely to give rise to danger, injury, loss, delay, risk of capture,
seizure or detention, sanction by any government or other authority or disadvantage of whatsoever nature to the Vessel, the Carrier, any Underlying Carrier or 18. NOTIFICATION AND DELIVERY
(1) Any mention in this Bill of parties to be notified of the arrival of Goods is solely for information of the Carrier, and failure to give such notification shall not
Sub-Contractor utilized in the Carriage of Goods, or if such situation makes it in any way unsafe, impracticable or unlawful or against the interests of the Carrier
involve the Carrier in any liability nor relieve the Merchant of any obligations hereunder.
or the Merchant to commence or continue the Carriage of Goods, the Carrier may, at any time, in its sole discretion:
(2) The Merchant shall take delivery of Goods within the time provided for in the Carrier's applicable Tariff.
(1) Unpack the Container(s) or otherwise dispose of Goods in such way as the Carrier may deem advisable at the risk and expense of the Merchant;
(3) If the Merchant fails to take delivery of Goods, or any part thereof, in accordance with this Bill, the Carrier may without notice remove Goods, or any part
(2) Carry Goods to the contracted port of discharge or place of delivery, whichever is applicable, by any alternative route or means of transportation to that
thereof, and/or store Goods, or that part thereof, ashore, afloat, in the open or undercover. Such storage shall constitute due delivery hereunder, and all
indicated in this Bill or that which is usual for Goods consigned to that port of discharge or place of delivery and any such additional Freights and charges shall
liability whatsoever of the Carrier in respect of Goods, or that part thereof, shall cease forthwith.
be for the Merchant's account;
(4) The Merchant's attention is drawn to the stipulations concerning free storage time and demurrage contained in the Carrier's applicable Tariff, which is
(3) Suspend the Carriage and store Goods ashore or afloat upon any terms and for any period whatsoever. Although the Carrier shall endeavour to forward Goods
incorporated into this Bill.
to the contractual destination as soon as possible, the Carrier makes no representation as to the maximum period of suspension of the Carriage by reason of
such suspension. Any additional Freight or charges shall be for the account of the Merchant; and/or
(4) Abandon the Carriage and place Goods at the Merchant's disposal at any place or port which the Carrier may deem safe and convenient, whereupon the 19. FREIGHT AND CHARGES
(1) Freight shall be payable at the Carrier's option, on gross intake weight or measurement, or gross discharge weight or measurement, or an ad valorem basis,
Carrier's responsibility for Goods shall cease. Notwithstanding the abandonment, the Carrier shall nevertheless be entitled to full Freight on Goods, and the
or per Container or package or customary freight unit basis or any other applicable rate as set forth in the Carrier's Tariff. Freight may be calculated on the
Merchant shall pay any additional costs of the carriage to, and delivery and storage at such place or port.
basis of the description of Goods furnished by the Merchant, but the Carrier may at any time weigh, measure and value Goods and open packages or customary
The situations referred to in this Clause 6 shall include, but shall not be limited to, those caused by the existence or apprehension of war, whether declared or
freight units to examine their contents. In case the Merchant's description is found to be erroneous and additional Freight is payable, the Merchant and Goods
undeclared, hostilities, warlike or belligerent acts or operations, riots, civil commotions or other disturbances, storms, floods, earthquakes or any other act of God;
shall be liable for any additional freight and expense incurred in examining, weighing, measuring, fumigating, and valuing Goods.
closure of, obstacle in or danger to any canal; blockade of port or place of interdict or prohibition of restriction on commerce or trading; quarantine, sanitary or
(2) Full Freight to the port of discharge or, in case of multimodal transportation to the place of delivery named herein, and all other charges against Goods, shall
other similar regulations or restrictions; strikes, lock outs or other labor troubles whether partial or general; congestion of port, wharf, sea terminal, the facilities
be considered completely earned on receipt of Goods by the Carrier or Underlying Carrier as the case may be, whether the Freight or charges be prepaid or
of any Sub-Contractor or Underlying Carriers used in the Carriage covered by this Bill, or any other cause whatsoever outside the Carrier’s reasonable control.
be stated or intended to be prepaid or to be collected at port of discharge or destination or subsequently, and the Carrier shall be entitled absolutely to all
Freight and charges and to receive and retain them under all circumstances whatever, whether the Vessel and/or Goods are lost or not lost, or whether the
7. CARRIER'S RESPONSIBILITY AND CLAUSE PARAMOUNT.
voyage changes, is broken up, frustrated or abandoned.
(1) Port-to-Port Shipment - when loss or damage has occurred between the time of loading Goods by the Carrier, or any Underlying Carrier, at the port of loading
(3) All Freight and charges shall be paid in full and without any set-off, counterclaim or deduction, whatsoever in the currency named in this Bill or, at the Carrier's
and the time of discharge by the Carrier, or any Underlying Carrier, at the port of discharge, the responsibility of the Carrier shall be determined in accordance
option, in its equivalent in local currency at bank demand rates of exchange in New York as of the date payment of Freight shall be due hereunder. Any error
with the Hague Rules, save as is otherwise provided in these Terms and Conditions, or any national law making the Hague Rules, or any amendments thereto
in Freight or in charges or in the classification herein of Goods is subject to correction, and if on correction, the Freight or charges are higher, the Carrier may
including the Hague-Visby Amendments, compulsorily applicable to this Bill. The Carrier shall be under no liability whatsoever for loss of, or damage to, Goods,
collect the additional amount.
however occurring, if such loss or damage arises prior to loading on to, or subsequent to the discharge from, the Vessel. Notwithstanding the foregoing, in
(4) The Merchant and Goods shall be jointly and severally liable to the Carrier for the payment of all Freight, demurrage, General Average, salvage and other
the event that any applicable compulsory law provides to the contrary, the Carrier shall have the benefit of every right, defence, limitation and liberty set forth
charges, including but not limited to court costs, expenses and reasonable legal costs incurred in collecting sums due to the Carrier. Payment of ocean Freight
in the Hague Rules as applied by this Clause during such additional compulsory period of responsibility. Notwithstanding the preceding provision, in the event
and charges to a freight forwarder, broker or anyone other than the Carrier, or its authorized agent, shall not be deemed payment to the Carrier and shall be
that this Bill covers shipments to or from the United States, then the US COGSA shall be compulsorily applicable and shall (except as may be otherwise
made at payer's sole risk.
specifically provided elsewhere herein) also govern the period before loading of Goods on the Vessel and after the Goods are discharged from the Vessel
provided, however, that Goods at said times are in the actual custody of the Carrier or any Underlying Carrier or Sub-Contractor.
20. GENERAL AVERAGE AND SALVAGE
(2) Multimodal Transport –
(1) General average shall be adjusted and settled at any port or place at the Carrier's option according to the York-Antwerp Rules 1994, and as to matters not
(A) In the event of Multimodal Transport the Carrier shall have no liability whatsoever for loss or damage to Goods that occurs prior to the Goods coming within
provided for in these rules according to the laws and usages of the port or place of adjustment, and in the currency selected by the Carrier. Average agreement
the Carrier’s custody or after Goods have been tendered by the Carrier for delivery, and the Carrier shall only be liable for any loss or damage to the extent
and bond, together with such additional security, including at the Carrier’s option the provision of cash, as the Carrier may deem sufficient to cover the
provided in this Clause.
estimated contribution of Goods, shall be furnished before delivery of Goods.
(B) With respect to Multimodal Transportation from, to, or within the United States, when Goods are in the custody of the Carrier, or any Underlying Carrier,
(2) In the event of accident, danger, damage or disaster before or after commencement of the voyage resulting from any cause whatsoever, whether due to
such Multimodal Transport will be governed by the provisions of Clause 7(1).
negligence or not, for which, or for the consequences of which, the Carrier is not responsible by statute, contract or otherwise, the Merchant or owners of
(C) In the event Clause 7(1) is held inapplicable to such Multimodal Transportation from, to or within the United States then the Carrier's liability will be
Goods shall contribute with the Carrier in general average to the payment of any sacrifices, losses or expenses of a general average nature that may be made
governed by and be subject to the terms and conditions of the Underlying Carrier's Bill and/or, where applicable, the ICC Uniform Bill of Lading together
or incurred and shall pay salvage and special charges incurred in respect to Goods. If a salving vessel is owned or operated by the Carrier, salvage shall be
with the Underlying Carrier's Tariff which shall be incorporated herein as if set forth at length. Notwithstanding the foregoing, in the event there is a
paid for as fully and in the same manner as if such salving vessel or vessels belonged to strangers. In the event the Master considers that salvage services
contract of carriage between the Carrier and any Underlying Carrier, the terms and conditions of said contract shall be deemed incorporated herein as if set
are needed, the Merchant agrees that the Master may act as his agent to procure such services to Goods and that the Carrier may act as his agent to settle
forth at length and copies of such contract(s) shall be available to the Merchant at any office of the Carrier upon request.
salvage remuneration.
(D) With respect to all water Multimodal Transport outside the United States where US COGSA is not compulsorily applicable, then the Hague Rules shall apply
as per Clause 7(1).
(E) With respect to road carriage between countries in Europe, liability shall be determined in accordance with the Convention on the Contract for the 21. BOTH TO BLAME COLLISION CLAUSE
If the Vessel comes into collision with another vessel as a result of the negligence of another vessel and any act, neglect or default of the Master, Mariner, Pilot or
International Carriage of Goods by Road, dated May 19, 1956; and during rail Carriage between countries in Europe according to the International
the servants of the owners of the Vessel in the navigation or in the management of the Vessel, the Merchant shall indemnify the Carrier against all loss or liability
Agreement on Railway Transports, dated February 25, 1961.
whether incurred directly or indirectly to the other or non-carrying vessel or her owners insofar as such loss or liability represents loss of or, damage to, his goods
(F) With respect to rail or road transportation within a State other than within the United States, liability shall be determined in accordance with the nationals
or any claim whatsoever of the Merchant, paid or payable by the other or non-carrying vessel or her owners to the Merchant and set-off, recouped or recovered
laws of that State and/or any International Convention which is compulsorily applicable by the laws of such State. In the absence of such laws or
by the other or non-carrying vessel or her owners as part of their claim against the carrying Vessel or the owners thereof. The foregoing provisions shall also apply
conventions then the provisions of Clause 7(2)(G) will apply.
where the owners, operators or those in charge of any vessel or objects other than, in addition to, the colliding vessel or objects are at fault in respect of a collision
(G) In the event the provisions of this sub-section 7(2)(A-F) are held inapplicable to any aspect of the Carriage covered by this Bill whether by local law or
or contract.
International Convention or otherwise, the Carrier shall nevertheless be relieved of liability for loss or damage occurring during the Carriage if such loss or
damage was caused by any cause or event which the Carrier could not avoid and the consequences whereof he could not prevent by the exercise of
22. NOTICE OF CLAIM AND TIME FOR SUIT
reasonable diligence.
Unless notice of loss or damage and of the general nature of such loss or damage is given in writing to the Carrier at the port of discharge or place of delivery
(3) Unknown Liability - In cases where it cannot be established in whose custody Goods were when the loss or damage occurred, it shall be conclusively presumed
before or at the time of delivery of Goods, or if the loss or damage is not apparent within three days after discharge or delivery, Goods shall be deemed to have
to have occurred during the period of sea carriage and any liability in respect thereof shall be determined in accordance with Clause 7(1) hereof.
been delivered as described in this Bill. In any event the Carrier shall be discharged from all liability in respect of non-delivery, mis-delivery, delay, loss or damage
(4) Extent of Liability – In any event, the liability of the Carrier shall under no circumstances whatsoever be greater than that of the Sub-Contractor under said
unless suit is brought within one year after delivery of Goods or the date when Goods should have been delivered.
Sub-Contractor’s contract with the Carrier and the Carrier shall be entitled to rely upon all rights, defences, limitations and exemptions from liability contained
therein.
23.
LIMITATION
OF LIABILITY”
(5) Subrogation - When any claims are paid by the Carrier to the Merchant, the Carrier shall be automatically subrogated to all the rights of the Merchant against
(1) The Carrier does not undertake that Goods shall arrive at the port of discharge or place of delivery at any particular time or to meet any particular market or
all others, including Underlying Carriers, on account of such loss or damage.
use and save as provided in Clause 7 the Carrier shall in no circumstances be liable for any indirect or consequential loss or damage caused by delay. If
(6) Conflicts of Law - In the event the Carriage covered by this Bill is subject to two or more compulsory national laws, then the national laws of the jurisdiction
notwithstanding the foregoing the Carrier is found to be liable for any loss or damage caused by delay, the Carrier’s liability shall be limited to the ocean freight
in which any action in respect thereof is first brought shall be applicable.
paid under this Bill for the delayed Goods, exclusive of local charges and/or demurrage.
(2) All claims which the Carrier may be liable for shall be adjusted and settled on the basis of the net invoice value of Goods. In no event shall the Carrier be
8. CONTAINER(S) PACKED BY THE CARRIER.
liable for any loss of profit or any consequential loss.
Where Goods, receipt of which is acknowledged on the face of this Bill, are not already contained in Container(s) at the time of receipt, the Carrier shall be at
(3) In the event this Bill covers the Carriage of Goods to or from a port of final destination in the United States, the Carrier’s liability in respect to Goods shall in
liberty to pack and carry such Goods in Containers, but in case the Carrier choses to exercise such libery it shall be deemed to have acted on behalf of the
no event exceed U.S. Dollars $500 per package, or when Goods are not shipped in packages, U.S. Dollars $500 per customary freight unit. In the event of
Merchant.
Carriage to or from a port of destination other than in the United States, or where the foregoing is held inapplicable under the laws of the jurisdiction in which
legal proceedings are brought, and/or if Goods covered by this Bill are subject to the Hague Rules and any legislation making those rules compulsorily
9. CONTAINER(S) PACKED BY THE MERCHANT - RESPONSIBILITY.
applicable to this Bill, the Carrier shall in no event be liable for any loss or damage to or in connection with Goods in an amount exceeding 666.67 SDRs per
Where Goods have been packed into Container(s) by or on behalf of the Merchant (including by the Carrier pursuant to Clause 8), it is mutually agreed that,
package, or when Goods are not shipped in packages, 666.67 SDRs per customary freight unit, or 2 SDRs per kilo, whichever is less. If under local law the
(1) Any statement in this Bill relating to marks and numbers, number and type of packages, description, quantity, quality, weight, measure, nature, kind, value,
Carrier is not allowed to limit its liability as aforesaid, the Carrier shall be entitled to limit its liability to the lowest level allowed by the laws of the country in
or other particulars of the contents of such Container(s) are as furnished by the Merchant and are unknown to the Carrier and the Carrier accepts no liability
which the action is brought.
in respect thereof. The acknowledgement of the Carrier is confined to the number and apparent order and condition of Container(s).
(4) The limits of liability set forth in this Clause shall be applicable unless the nature and value of Goods have been declared by the Merchant before shipment and
(2) The Merchant accepts complete responsibility for the packaging, securing, and stuffing of the contents of the Container(s), the closing and sealing of the
agreed to by the Carrier, and are inserted in this Bill and the applicable "ad valorem" freight rate, as set out in Carrier's Tariff, is paid. Any partial loss or damage
Container(s) and the fitness of the Container(s) and the contents thereof for Carriage in accordance with the terms of this Bill. The Merchant hereby undertakes
shall be adjusted pro rata on the basis of such declared value and if the declared value is higher than the actual value, the Carrier shall in no event be liable
to indemnify the Carrier against any loss, damage, expense, liability, penalty and fine directly or indirectly suffered by the Carrier arising from any improper
to pay compensation exceeding the net invoiced value of Goods.
or inadequate packing, stuffing, securing, closing or sealing, or in fitness of the Container(s) or the contents thereof.
(3) The Carrier shall be at liberty to inspect Goods without notice at any time or place.
24.
FIRE
(4) Container(s) shall be properly sealed and the seal identification reference as well as the Container(s) reference shall be shown herein. If the Container(s) are
Neither the Carrier nor any Underlying Carrier or Sub-Contractor utilized by the Carrier in the performance of this contract shall be liable to answer for or make
delivered from the Carrier with seal intact, the Carrier shall not be liable for any loss or damage to Goods unless it is proven that such loss or damage was
good any loss or damage to Goods occurring at any time Goods are considered to be in the Carrier's custody including the period before loading, or after discharge
caused by the Carrier's negligence. In case the seal of the Container(s) is broken by Customs or other governmental authorities for inspection of Goods, the
from the Vessel, by reason or by means of any fire unless such fire shall be caused by the actual fault or privity of the Carrier.
Carrier shall not be liable for any loss or damage or any other consequences arising or resulting therefrom.
(5) The Merchant is obliged to clean the Container(s) at his expense before redelivery to the Carrier so that they are suitable for further service. If the Merchant
25. LIEN
fails to redeliver the Container(s) as aforesaid, all charges in connection herewith shall be borne by the Merchant.
The Carrier shall have a lien on Goods and any documents relating thereto (including this Bill), which shall survive delivery and release of such Goods, for any and
(6) If any particulars of any letter of credit and/or import license and/or sales contract and/or invoice or order number and/or details of any other contract
all sums payable to the Carrier under the contract and/or any other contracts between the Carrier and the Merchant whether or not related to or concerned with
whatsoever to which the Carrier is not a party are on the front hereof, such particulars are shown at the sole risk of the Merchant and for his convenience only.
the Carriage and expenses incurred by the Carrier for the account of the Merchant and for general average and salvage contributions to whomsoever due and for
The Merchant agrees that such particulars shall not be regarded as a declaration of value and shall in no circumstances whatsoever increase the Carrier’s
the costs of recovering same and for any penalties and assessments charged to the Carrier as a result of its Carriage of Goods. In order to recover any sums due
liability under this Bill. If, notwithstanding the foregoing, the Carrier’s liability were to be increased by reason of such particulars as mentioned in this clause
the Carrier shall have the right to sell Goods by public auction or private treaty without notice to the Merchant. If on sale of Goods, the proceeds fail to cover the
being entered on this Bill, the Merchant agrees to indemnify the Carrier and hold the Carrier harmless in respect of such increased liability and shall upon
amount due and the costs and expenses incurred, the Carrier shall be entitled to recover the deficit from the Merchant.
request provide the Carrier with sufficient funds in respect of the likely legal costs incurred in defending a claim.
26. JURISDICTION
10. CARRIER'S CONTAINER - MERCHANT'S RESPONSIBILITY
It is hereby specifically agreed that any suit by the Merchant, and save as additionally provided below any suit by the Carrier, shall be filed exclusively in the High
(1) The Merchant shall inspect the Container(s) which are lent, leased, or in any way furnished by the Carrier before Goods are packed into such Container(s),
Court of London and English Law shall exclusively apply, unless the carriage contracted for hereunder was to or from the United States of America, in which case
and the Container(s) so packed by the Merchant shall be deemed to have been accepted by him in good order and suitable condition for the purpose of Carriage
suit shall be filed exclusively in the United States District Court, for the Southern District of New York and U.S. law shall exclusively apply. The Merchant agrees
contracted herein unless written notice or remark in writing concerning the condition of the Container(s) is received by the Carrier from the Merchant prior to
that it shall not institute suit in any other court and agrees to be responsible for the reasonable legal expenses and costs of the Carrier in removing a suit filed in
the Container(s) being sealed. Unless such written notification is given, the Merchant is precluded from making any claim against the Carrier for any loss or
another forum. The Merchant waives any objection to the personal jurisdiction over the Merchant of the above agreed fora.
damage to Goods by reason of insufficient or unsound condition of the Container(s).
(2) The Merchant shall assume full responsibility and indemnify the Carrier for any loss or damage to the Carrier's Container(s) and/or other equipment which
occurred while in his possession or in possession of his agents or carriers engaged by or on behalf of the Merchant.
(3) The Carrier shall not, in any event, be liable for, and the Merchant shall indemnify and hold the Carrier harmless from and against, any loss or damage to
property of other Persons or injuries to other Persons occurring while the Carrier's Container(s) is in the possession of, or being used by the Merchant, or the
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Merchant's agents or inland carriers engaged by or on behalf of the Merchant.
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CERTIFICATE OF SERVICE
I, Daniel C. Kerrick, hereby certify that the foregoing has been served electronically upon
all counsel receiving notice via CM/ECF and on the attorneys for the Liquidating Trustee by
electronic mail on this 7th day of August, 2019.
HOGAN MCDANIEL
By:

/s/ Daniel C. Kerrick
Daniel C. Kerrick, Esq. (DE Bar ID # 5027)
1311 Delaware Avenue
Wilmington, DE 19806
Tel: (302) 656-7540
Fax: (302) 656-7599
dckerrick@dkhogan.com
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