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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

__________________________________________ 
 )    
In re: ) Chapter 11 
 ) 
BROOKSTONE HOLDINGS CORP., et al.,   ) Case No. 18-11780 (BLS) 
 ) 
 Debtors. ) Substantively Consolidated 
  ) 
  ) Hearing Date: 3/18/20 at 10:30 a.m. 
  )    
 ) Re: D.I. 1532 & 1561  
 

REPLY BY PLAINTIFFS TO: 
 

 PARTIES IN INTEREST BROOKSTONE STORES, INC., BROOKSTONE, INC. AND 
BROOKSTONE COMPANY, INC.’S OBJECTION TO   

MOTION TO STRIKE ISSUE ON APPEAL 
 

Plaintiffs,1 by and through their undersigned attorneys, submit this Reply in response to 

the Objection [D.I. 1561] (the “Objection” or “Obj.”) filed by the Insurance Companies and, in 

further support of their Motion2 [D.I. 1532], respectfully represent as follows: 

REPLY 

1. Plaintiffs filed their motion to allow [D.I. 1279] seeking discrete relief from this 

Court; i.e., to permit Plaintiffs to late file a proof of claim. The purpose of the proof of claim was 

not to participate as a claimholder against the Debtors, their estates or the Liquidating Trust or 

receive an economic recovery.3   The relief requested was very limited; to register a formal demand 

against the Debtors solely for the purpose of pursuing available insurance proceeds.  In so doing, 

                                                 
1  The Plaintiffs Ashley C. Williams, individually; Michael S. Williams, individually; and Ashley and Michael 
Williams, on behalf of their minor son, GW filed a Motion to Strike Issue on Appeal [D.I. 1532]. 

2 Capitalized terms not otherwise defined herein shall the meanings ascribed to them in the Motion of Ashley C. 
Williams, individually; Michael S. Williams, individually; and Ashley and Michael Williams, on behalf of their Minor 
Son, GW; to Strike Issue on Appeal. 

3 Plaintiffs and the Liquidating Trust stipulated that the Trust would not oppose the relief requested and Plaintiffs 
would not seek a distribution from the Trust.  See D.I. 1389. 
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however, Plaintiffs do not and have never conceded that they have to make any demand on the 

Debtors prior to pursuing the Debtors’ insurers but did so out of an abundance of caution.4  

2. Following a hearing conducted on August 28, 2019 (the “Hearing”),5 the Court 

entered an Order [D.I. 1390] granting the limited relief, and Plaintiffs filed their proof of claim for 

demand purposes only.  The Insurance Companies filed an appeal from the Order and included the 

following statement of issues on appeal [D.I. 1554]:    

“Whether the Bankruptcy Court erred in granting the motion … for leave to file/allow late-
filed proofs of claim in the Debtor’s bankruptcy case, notwithstanding … (c) the objections 
asserted thereto by the “New Brookstone Defendants” including that the Appellees’ claims 
were discharged in a 2014 bankruptcy [the “Discharge Issue”].”   
 

Plaintiffs have asked this Court to strike the Discharge Issue from the Insurance Companies’ 

statement of issues on appeal because this Court did not make any findings of fact or conclusions 

of law on the merits of the Discharge Issue as set forth more fully below.  The Discharge Issue is 

not ripe for appellate review. 

3. No party affirmatively sought a determination of the Discharge Issue.  The 

Discharge Issue was not within the ambit of relief requested by Plaintiffs’ motion to allow [D.I. 

1279].  Plaintiffs did not ask the Court to rule on the Discharge Issue, a highly factual issue, and 

there is no factual record.  The Discharge Issue was presented only defensively by the Insurance 

Companies in response to Plaintiff’s motion to allow. See Objection [D.I. 1287] at section heading 

II.A. at p. 6 (“Plaintiff’s claims were subject to discharge in the 2014 Bankruptcy”).  The Insurance 

                                                 
4 Plaintiffs reserve all rights to argue that filing a proof of claim is not a predicate to recovering against the Insurance 
Companies.  See Hawxhurst v. Pettibone Corp., 40 F.3d 175, 180 (7th Cir.1994) (“Failure to file a proof of claim in 
reorganization proceedings under Chapter 11 does not bar the claimant from recovering against the debtor's insurers.”) 
(internal citations omitted). 

5 All references to the transcript (“Tr.”) are from the Hearing. 
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Companies did not cross move for that relief either, in which case Plaintiffs would have made a 

procedural objection.   

4.    The Court did not Rule on the Discharge Issue.  The Court instead specifically 

refrained from addressing the Discharge Issue, commenting:  

“As a threshold matter, I don’t believe that discharge drives this issue.  I’ve 
carefully looked at the record on the case and the parties’ submissions.  I’m not 
satisfied this was a claim that discharged in a prior bankruptcy.”  
 

Tr. at p. 30, lines 12-16.  The Court also stated:  “All I’m doing is determining that a late proof of 

claim is going to be permitted here.”  Tr. at p. 31, lines 23-25.  “Defenses such as statute of limitations, 

anything else that may be out there. Those are preserved and will be dealt with by a court of competent 

jurisdiction.” Tr. at p. 32, lines 1-3.  The Court did not make any findings of fact or conclusions of 

law concerning the Discharge Issue.  Because it is clear that this Court’s ruling did not adjudicate 

the Discharge Issue, it is not ripe for the District Court’s consideration under any standard of 

review.   

5. The Insurance Companies Failed to Initiate an Adversary Proceeding.  The 

Insurance Companies claim that they have tried for years (unsuccessfully) to get the Discharge 

Issue before this Court. They claim: 

Ever since Plaintiffs filed Williams I, the Brookstone Defendants [Insurance Companies] 
have tried to bring the 2014 discharge issue before this Court.  On March 20, 2018, the 
Brookstone Defendants moved to transfer Plaintiffs’ action to the United States District 
Court for the District of Delaware, for referral to this Court, so that this Court could 
determine whether the 2014 Bankruptcy Discharged Plaintiffs’ claims.  
 

Obj. at 2.  They argue that they having been trying to bring the Discharge Issue to this Court’s 

attention indirectly in a variety of ways.  The fact that the Insurance Companies filed various 

pleadings in other courts concerning the Discharge Issue, see Obj. at Exhibits 1, 2, 3, and 4, 

underscores the fact that the Discharge Issue is not ripe for appellate review because those briefs 

are not and cannot be part of the record on appeal.   
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6. Purportedly in an attempt to address Due Process concerns, the Insurance 

Companies assert that “Plaintiffs had at least three opportunities to object to the dischargeability 

of their claims on the merits, and did so each time.” Obj. at 8.  This contention is confusing and 

misplaced.  Plaintiffs have no incentive or intention to bring the Discharge Issue to this or any 

court’s attention.  Plaintiffs contend any claim they have against the Debtors was not discharged 

and was waived against the Debtors/Trust, but that does not affect their ability to pursue insurance 

proceeds. 

7. The Insurance Companies go even further, contending they tried “to bring the 2014 

discharge issue before this Court without running afoul of the automatic stay.”  Obj. at 6. This 

claim rings hollow because at all times relevant the Insurance Companies could have made a 

motion to re-open the 2014 Case coupled with an adversary proceeding to determine the Discharge 

Issue, the process that was followed in Grossman’s.  The Insurance Companies never sought to 

address the issue head on by filing an adversary proceeding because to do so would invite a 

dispositive motion; e.g., lack of standing, failure to state a cause of action because the discharge 

benefits Debtors only.  However, raising the Discharge Issue by way of objection and now on 

appeal will result in maximum delay in prosecution of the underlying action.  

8. The Insurance Companies further claim that “[a]ny recovery Plaintiffs could have 

sought against the debtors’ [sic] or the debtor’s insurers should have been determined at that time 

and in the context of the 2014 Bankruptcy.”  Obj. at 10.  This makes no sense temporally or from 

a claim accrual perspective.  It also mistakenly conflates creditor recoveries and limitations thereon 

against debtors with recoveries against co-liable third parties.  The injury GW suffered did not 

occur until he ingested the magnets, which occurred on or about September 10, 2015.  That was 

after the 2014 plan became effective on July 7, 2014 [D.I. 615], and well after the 2014 Bankruptcy 

Bar Date, which was June 16, 2014 [D.I. 215].  Also, this Court lacks jurisdiction to adjudicate 
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personal injury claims of the type GW sustained and the 2014 Bankruptcy was closed before any 

claim could be adjudicated in a court of competent jurisdiction.   

9. There is no factual record for the District Court to review on appeal.  There is 

no factual record here, especially on Due Process, an issue critical to disputes over whether a claim 

was discharged or not.  The Discharge Issue—which Plaintiffs contend is not even an available 

defense to the Insurance Companies as third-parties—is the Insurance Companies’ burden to 

prove.  This Court should not endorse short cuts, especially when they are interposed for delay.  

Constitutionally mandated Due Process requires the Discharge Issue determination be made, if at 

all, by adversary proceeding.  That was the exact process followed in In re Grossman’s Inc., 607 

F. 3d 114, 125 (3d. Cir. 2010), a case relied on by the Insurance Companies.  See Obj. at 10.   

10. The Insurance Companies lacked standing to oppose the motion to allow [D.I. 

1279].  The Insurance Companies did not receive a discharge in the Debtors’ 2014 or 2018 

bankruptcy filings and, therefore, cannot shield themselves with the Debtors’ discharge.  They are 

not an “aggrieved party” and have no standing to prosecute the appeal.  If they had followed the 

correct procedure; i.e., filed an adversary proceeding to determine whether Plaintiffs’ claim was 

discharged, their standing to prosecute that action, among other things, would have been tested by 

a motion to dismiss.  As a matter of law, Insurance Companies cannot hide behind a debtor’s 

discharge, which is personal to the debtor.  Discharge is a non-issue because Plaintiffs have only 

made due demand on the Trust for insurance purposes but are not requiring the Debtors or their 

estates pay any claim.  Put simply, the Insurance Companies have interposed the Discharge Issue 

for the purpose of delay.   

11. The Discharge Issue is not dispositive.  The Insurance Companies maintain the 

Discharge Issue is “potentially dispositive and the Brookstone Defendants are entitled to present 

it on appeal.”  Obj. at 2.  Plaintiffs’ disagree.  First, as arguments go, “potentially dispositive” lacks 
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force; the issue is either dispositive or not dispositive, and it is not dispositive. The Insurance 

Companies can point to no authority for the proposition that the debtor’s discharge of a debt also 

discharges or in any way affects the Insurance Companies’ obligations to the Debtors’ insured. 

That ruling would be a game changer.  Second, the issue of how bullish the Insurance Companies 

may feel about their third-party discharge argument is separate and distinct from whether it is an 

appropriate issue for appeal.   

12. To determine whether a claim has been discharged, an adversary proceeding 

is required.  The Insurance Companies devote a lot of space to their contention that “an adversary 

proceeding is not required under the circumstances of this case to determine the pertinent aspect 

of the issue on appeal: whether Plaintiffs’ claims were discharged in the Brookstone Defendants’ 

2014 bankruptcy proceedings.”  Obj. at 1.  The Obj. goes further, claiming that “Plaintiff chose to 

litigate the 2014 discharge issue without an adversary proceeding.”  Obj. at 6 (emphasis added).   

This is a self-serving argument of convenience for the Insurance Companies because Plaintiffs did 

not choose to litigate the Discharge Issue at all and, in fact, have no incentive or interest in ever 

litigating the Discharge Issue.  And it is not Plaintiffs’ burden to do so.  To the extent the Insurance 

Companies seek to pursue that “defense,” it is their burden to bring the dispute properly before a 

court of competent jurisdiction.  The Court’s ruling does not foreclose6 the Insurance Companies 

from doing so: “Defenses such as statute of limitations, anything else that may be out there. Those are 

preserved and will be dealt with by a court of competent jurisdiction.” Tr. at p. 32, lines 1-3.  

“Plaintiffs’ sole remedy with respect to such Proofs of Claim shall be to pursue the proceeds of 

the Debtors’ applicable insurance policies subject to and without prejudice to any and all defenses 

                                                 
6 Plaintiffs reserve all rights. 
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whether based on state and/or federal procedural and/or substantive law (except that the Claims 

were late filed).”  Order at ¶ 4 (emphasis added).  

13. Plaintiffs did not Waive Their Rights under Bankruptcy Rule 7001 by not 

initiating an adversary proceeding. The Insurance Companies claim Plaintiffs “waived any right 

to an adversary proceeding.”  Obj. at 2.  As noted, the Insurance Companies claim they have tried, 

in a variety of indirect ways, to get the Discharge Issue before this Court. They seem to say that 

because they have tried before the Court should just accept it and rule that Plaintiffs’ somehow 

waived their rights under Rule 7001.  However, the Third Circuit has made clear that Rule 7001 

rights cannot be waived:  

Mansaray–Ruffin also contends that by failing to object to the plan after receiving a copy 
of it in the mail, EMC waived its right to challenge the plan's invalidation of its lien. While 
there is visceral appeal to this argument, it does not withstand scrutiny. In order for us to 
credit Mansaray–Ruffin's position, we would have to find that EMC's failure to object 
somehow constituted a waiver of Rule 7001 and all of the procedural protections that go 
with it (i.e., Rules 7002–7087). This, we cannot do. By way of analogy, if a plaintiff were 
to attempt to “commence” a civil litigation by filing a motion with the district court and 
mailing a copy of it to the defendant, and the defendant were to fail to file a pleading in 
response, we surely would not uphold the entry of a default judgment on behalf of the 
plaintiff. In that situation, the plaintiff has the affirmative duty to file a complaint and to 
serve a summons with a copy of the complaint on the defendant. See Fed.R.Civ.P. 3–4. 
This duty is not lessened or negated by the defendant's inaction. Similarly, EMC's failure 
to object to the plan did not do away with Mansaray–Ruffin's duty to file a complaint and 
serve EMC pursuant to Rules 7001, 7003, and 7004. EMC had the legal right to do nothing 
and insist upon being served with a summons and a complaint in order for its lien to be 
invalidated. 
 

In re Mansaray-Ruffin, 530 F.3d 230, 237–38 (3d Cir. 2008). 
 

14. The Insurance Companies’ reliance on In re E-Z Serve Convenience Stores, Inc., 

318 B.R. 631, 636 (M.D.N.C. 2004) is entirely misplaced.  There, a debtor served its secured 

lender with a motion to withdraw certain funds from escrow in which the lender had lien rights.  

The lender did not respond to the motion.  The court granted the motion and the debtor proceeded 

to withdraw the funds.  The lender moved for reconsideration.  The bankruptcy court denied the 
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motion for reconsideration and the lender appealed.  On appeal, the District Court reversed, noting 

that the lender “was prejudiced by not receiving a Summons and Complaint, as it would in an 

adversary proceeding, notifying it that its lien was under attack.” Id. at *637.  The other cases the 

Insurance Companies rely on are either distinguishable or persuasive authority only. 

15. The Failure to Conduct an Adversary Proceeding is not Harmless Error. The 

Insurance Companies contend that having the Discharge Issue considered on appeal is appropriate 

and the fact no adversary proceeding was initiated is “harmless” error.  Due process rights are at 

stake here and this is a medically urgent matter.  The Insurance Companies delayed in filing their 

designation of record/statement of issues.  Before filing their statement of issues, however, the 

Insurance Companies moved for and obtained a stay from the Illinois District Court in the 

underlying action pending the outcome of the appeal from this Court’s Order.  A stay of the 

underlying action denies Plaintiffs the ability to recover on their claims against insurance.  

Plaintiffs are a minor and his parents who need money urgently for, inter alia, medical treatment.  

Any delay in recovery is not harmless.   

16. The Objection and Appeal are Red Herrings Interposed to Delay the 

Administration of Justice and to Drive Up Legal Costs.  Ignoring the plain language of 524(e), 

the Insurance Companies argue that they get the benefit of the discharge and a “fresh start.”  

Without providing copies of all relevant policies, the Insurance Companies contend that Plaintiffs’ 

claims needed to be fixed at the time of the 2014 bankruptcy and, because minor GW was not 

injured at that time, the Insurance Companies are not required to cover his injuries. This is not 

correct.  See In re Morris, 570 B.R. 708, 717–18 (Bankr. M.D. Pa. 2017) (“§ 524(e) evidences a 

clear Congressional intent that an insurer cannot avoid its responsibility under an issued policy 

merely because of an insured's bankruptcy. Rather, the Defendant's discharge ... does not affect 

the liability of any other entity [Debtor/Defendant's insurer] on ... such debt.)”   
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17. The Insurance Companies mistakenly argue that a bankruptcy discharge has the 

same effect as expunging claims. See Obj. at 13 (“[I]f the United States District Court for the 

District of Delaware finds Plaintiffs’ claims were discharged in the 2014 bankruptcy, then 

Plaintiffs have no claims to proceed on against the Brookstone Defendants absent some additional 

relief from this Court in the 2014 Bankruptcy.”) (emphasis added).  This is not correct.  The 

discharge of claims is a protection offered by the Bankruptcy Code only to debtors, with one 

exception not present here.  Discharge prevents creditors from holding a debtor personal liable on 

a claim. The discharge protection does not extend to the Insurance Companies and, in any event, 

does not extinguish the underlying debt.  The debt remains extant and enforceable for other 

purposes; e.g., in actions by the creditor against third parties such as the Insurance Companies or 

guarantors or defensively, such as setoff, in actions brought by the debtor.   

 WHEREFORE, for the foregoing reasons, the Court should (i) overrule the Objection, (ii) 

enter the Proposed Order, and (iii) grant the Plaintiffs such other and further relief as the Court 

may deem just and proper.  

 
Dated: March 13, 2020    THE ROSNER LAW GROUP LLC 

Wilmington, Delaware 
        

/s/ Frederick B. Rosner  
Frederick B. Rosner (DE 3995)  
Scott Leonhardt (DE 4885)  
Zhao (Ruby) Liu (DE 6436) 
824 N. Market Street, Suite 810  
Wilmington, DE 19801  
Tel: (302) 777-1111 
Email: rosner@teamrosner.com 

leonhardt@teamrosner.com 
liu@teamrosner.com 

 
-and- 

 
ESBROOK LAW LLC 
Christopher J. Esbrook, Esquire 
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161 N. Clark, Floor 16 
Chicago, IL 60601 
Tel.:  312-319-7681  

  Email: christopher.esbrook@esbrooklaw.com 
 

Counsel for the Plaintiffs 
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