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UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 

 )  
In re: ) Chapter 11 
 )  
MISSION COAL COMPANY, LLC, et al.,1 ) Case No. 18-04177-11 (___) 
 )  
    Debtors. ) (Joint Administration Requested) 
 )  

DEBTORS’ MOTION FOR ENTRY OF INTERIM AND  
FINAL ORDERS (I) AUTHORIZING THE PAYMENT OF CERTAIN  

PREPETITION TAXES AND FEES AND (II) GRANTING RELATED RELIEF 

Mission Coal Company, LLC and its debtor affiliates, as debtors and debtors in possession 

in the above-captioned chapter 11 cases (collectively, the “Debtors”),2 respectfully state the 

following in support of this motion (this “Motion”): 

Relief Requested 

1. By this Motion, the Debtors seek entry of interim and final orders, substantially in 

the forms attached hereto as Exhibit A and Exhibit B (respectively, the “Interim Order” and 

“Final Order”):  (a) authorizing the Debtors to remit and pay certain prepetition taxes and fees that 

will become payable during the pendency of these chapter 11 cases, in an amount up to $9,850,000 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, include:  Mission Coal Company, LLC (8465); Beard Pinnacle, LLC (0637); Oak Grove Land Company, 
LLC (6068); Oak Grove Resources, LLC (0300); Pinnacle Land Company, LLC (6070); Pinnacle Mining 
Company, LLC (7780); Seminole Alabama Mining Complex, LLC (6631); Seminole Coal Resources, LLC 
(1795); Seminole West Virginia Mining Complex, LLC (7858); Seneca Coal Resources, LLC (1816); and Seneca 
North American Coal, LLC (5102).  The location of the Debtors’ service address is:  7 Sheridan Square, Suite 
300, Kingsport, Tennessee 37660. 

2  A detailed description of the Debtors and their businesses, and the facts and circumstances supporting this Motion 
and the Debtors’ chapter 11 cases, are set forth in greater detail in the Declaration of Kevin Nystrom, Chief 
Restructuring Officer of Mission Coal Company, LLC, in Support of Chapter 11 Petitions and First Day Motions 
(the “First Day Declaration”), filed contemporaneously with the Debtors’ voluntary petitions for relief filed under 
chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”), on October 14, 2018 
(the “Commencement Date”).   
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on an interim basis and up to $16,500,000 on a final basis; and (b) granting related relief.  In 

addition, the Debtors request that the Court schedule a final hearing within approximately 21 days 

of the Commencement Date to consider approval of this Motion on a final basis. 

Jurisdiction and Venue 

2. The United States Bankruptcy Court for the Northern District of Alabama 

(the “Court”) has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the 

General Order of Reference from the United States District Court for the Northern District of 

Alabama, dated January 12, 1995.  The Debtors confirm their consent, pursuant to rule 7008 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), to the entry of a final order by 

the Court in connection with this Motion to the extent that it is later determined that the Court, 

absent consent of the parties, cannot enter final orders or judgments in connection herewith 

consistent with Article III of the United States Constitution. 

3. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

4. The bases for the relief requested herein are sections 105(a), 363(b), 507(a)(8), and 

541 of the Bankruptcy Code and Bankruptcy Rules 6003 and 6004. 

Background 

5. The Debtors are engaged in the mining and production of metallurgical coal, also 

known as “met” coal, which is a critical component of the steelmaking process.  Established 

through a series of acquisitions, the Debtors are among the leading producers of met coal in the 

United States.  The Debtors are headquartered in Kingsport, Tennessee and operate subterranean, 

surface, and longwall mining complexes in West Virginia and Alabama. 

6 On the Commencement Date, each Debtor filed a voluntary petition for relief under 

chapter 11 of the Bankruptcy Code.  The Debtors are operating their business and managing their 

properties as debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  
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Concurrently with the filing of this Motion, the Debtors filed a motion requesting procedural 

consolidation and joint administration of these chapter 11 cases pursuant to Bankruptcy Rule 

1015(b).  No request for the appointment of a trustee or examiner has been made in these chapter 

11 cases, and no committees have been appointed or designated.  

The Debtors’ Tax and Fee Obligations 

7. The Debtors collect, withhold, and incur excise, severance, reclamation, franchise, 

environmental and safety fees, and personal property taxes and fees (collectively, the “Taxes and 

Fees”).3  The Debtors remit the Taxes and Fees to various federal, state, and local governments, 

including taxing and licensing authorities (collectively, the “Authorities”).  A schedule identifying 

the Authorities is attached hereto as Exhibit C.4  As of the Commencement Date, the Debtors 

estimate that they owe approximately $16,500,000 in accrued prepetition Taxes and Fees.   

8. The Debtors pay the Taxes and Fees to the Authorities on a periodic basis, remitting 

them monthly, bi-monthly, quarterly, or annually depending on the nature and incurrence of a 

particular Tax or Fee.  The Debtors seek authority pursuant to this Motion to make such payments 

where:  (a) Taxes and Fees accrue or are incurred postpetition; (b) Taxes and Fees incurred for 

prepetition periods that were due and not paid prepetition, or may become due after the 

commencement of these chapter 11 cases, approximately $9,850,000 of which will become due 

and owing during the first 21 days following the Commencement Date. 

                                                 
3 By this Motion, the Debtors do not seek the authority to collect and remit state and federal employee-related taxes 

and withholdings.  Such relief is instead requested in the Debtors’ Motion for Entry of Interim and Final Orders 
(I) Authorizing the Debtors to (A) Pay Prepetition Wages, Salaries, Other Compensation, and Reimbursable 
Expenses, and (B) Continue Employee Benefits Programs, and (II) Granting Related Relief, filed 
contemporaneously herewith. 

4 Although Exhibit C is intended to be comprehensive, the Debtors may have inadvertently omitted Authorities 
from Exhibit C.  By this Motion, the Debtors request relief with respect to Taxes and Fees payable to all 
Authorities, regardless of whether such Authority is specifically identified on Exhibit C. 

Case 18-04177-11    Doc 8    Filed 10/15/18    Entered 10/15/18 00:54:56    Desc Main
 Document      Page 3 of 29



  

4 
 

9. The Taxes and Fees are summarized as follows:  

Category Description 

Approximate 
Amount Accrued 

as of 
Commencement 

Date 

Approximate 
Amount Due 

Within 21 Days 

Sales and Use Taxes Taxes imposed on the purchase of goods.  $3,550,000 $9,000 

Coal Excise Taxes Federal taxes imposed on the sale of coal.  $690,000 $690,000 

Franchise Taxes Taxes required to conduct business in the ordinary 
course. 

$0.00 $0.00 

Property Taxes  Taxes and obligations related to real and personal 
property holdings. 

$3,400,000 $890,000 

Severance Taxes State taxes related to coal production or natural 
resource extraction. 

$6,800,000 $6,400,000 

Reclamation Taxes Taxes paid to restore and reclaim the land on which 
the Debtors previously conducted mining activities. 

$550,000 $460,000 

Environmental and 
Safety Fees and 
Assessments 

Fees and fines related to compliance with 
environmental laws and regulations, licensing fees, 
and other fees paid to state agencies. 

$1,510,000 $1,400,000 

Total $16,500,000 $9,850,000 

I. Sales and Use Taxes. 

10. The Debtors incur, collect, and remit sales taxes to the relevant Authorities in 

connection with the purchase of a variety of equipment, materials, and supplies necessary for the 

operation of their businesses from vendors who may not operate in the state where the property is 

to be delivered and, therefore, do not charge the Debtors sales tax in connection with such 

purchases.  In these and other cases, when vendors do not charge the Debtors with sales tax, the 

Debtors are required to lodge a return and pay the applicable taxes.  
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11. The Debtors generally remit sales and use taxes on either a quarterly or monthly 

basis, depending on the jurisdiction.  In the last calendar year, the Debtors paid approximately 

$2,400,000 in sales and use taxes. As of the Commencement Date, the Debtors estimate that they 

have approximately $3,550,000 accrued sales and use taxes, $9,000 of which will become due and 

owing during the first 21 days following the Commencement Date. 

II. Coal Excise Taxes.  

12. Section 4121 of the Internal Revenue Code requires the Debtors to pay excise taxes 

(collectively, the “Coal Excise Taxes”) in order to continue producing coal.  26 U.S.C. § 4121.  

Generally, the relevant Authorities calculate the Coal Excise Taxes as either a percentage of value 

or volume of coal produced and deposit such collected taxes into a statutorily mandated Black 

Lung Disability Trust Fund.  See 26 U.S.C. § 9501.  

13. The Debtors pay Coal Excise Taxes on a bi-monthly basis.  In the last calendar 

year, the Debtors paid approximately $1,700,000 in excise taxes.  As of the Commencement Date, 

the Debtors estimate that they have approximately $690,000 in accrued Coal Excise Taxes, all of 

which will become due and owing during the first 21 days following the Commencement Date.  

III. Franchise Taxes. 

14. The Debtors are required to pay various state franchise taxes in order to continue 

conducting their businesses pursuant to laws in the states in which they operate.  The Debtors 

typically pay the franchise taxes on an annual basis.  In the last calendar year, the Debtors paid 

approximately $3,150 in franchise taxes.  As of the Commencement Date, the Debtors do not 

believe they have any accrued franchise taxes, but out of an abundance of caution seek authority 

to pay any amounts that may be outstanding.   
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IV. Property Taxes. 

15. State and local laws in the jurisdictions in which the Debtors operate generally grant 

Authorities the power to levy property taxes against the Debtors’ real and personal property.  To 

avoid the imposition of statutory liens on their real and personal property, the Debtors typically 

pay property taxes in the ordinary course of business on an annual basis.  In the last calendar year, 

the Debtors paid approximately $4,550,000 in property taxes to the applicable Authorities.  As of 

the Commencement Date, Debtors estimate that they have accrued approximately $3,400,000 in 

property taxes, approximately $890,000 of which will become due and owing during the first 21 

days following the Commencement Date.   

V. Severance Taxes. 

16. A number of the jurisdictions in which the Debtors operate impose severance taxes.  

Generally, severance taxes are a tax on “severing” natural resources, such as coal, from the land 

or waters within a state or jurisdiction.  Severance taxes vary by state, but typically are calculated 

as a percentage of either the value or volume of coal produced, or some combination thereof.  The 

Debtors pay severance taxes on a monthly basis.  In the last calendar year, the Debtors paid 

approximately $9,700,000 in severance taxes to the applicable Authorities.  As of the 

Commencement Date, the Debtors estimate that they have accrued approximately $6,800,000 in 

prepetition severance taxes, $6,400,000 of which will become due and owing during the first 21 

days following the Commencement Date. 

VI. Reclamation Taxes. 

17. The Debtors are required to make certain payments to restore and reclaim the land 

on which the Debtors previously conducted mining activities (the “Reclamation Taxes”).  The 

Debtors are required to pay the Reclamation Taxes to the relevant Authorities on a quarterly basis.  

In the last calendar year, the Debtors paid approximately $1,100,000 in Reclamation Taxes.  As of 
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the Commencement Date, the Debtors estimate that they have accrued approximately $550,000 in 

Reclamation Taxes, $460,000 of which will become due and owing during the first 21 days 

following the Commencement Date. 

VII. Environmental and Safety Fees and Assessments. 

18. In the ordinary course of business, the Debtors incur various licensing and 

permitting fees and assessments which can result in fines for non-compliance with environmental, 

health, and safety laws and regulations (collectively, the “Licensing and Permitting Fees and 

Fines”), as well as assessments for alleged prepetition violations of environmental, health, and 

safety laws, which the Debtors have not yet remitted to the relevant Authorities (collectively, 

the “Assessments,” and, together with the Licensing and Permitting Fees and Fines, the 

“Environmental and Safety Fees and Fines”).  The Debtors are required to pay the Environmental 

and Safety Fees to the relevant Authorities on various dates throughout the year.  In the last 

calendar year, the Debtors paid approximately $1,850,000 in Environmental and Safety Fees and 

Fines to the applicable Authorities.  As of the Commencement Date, the Debtors estimate that they 

have accrued $1,510,000 in Environmental and Safety Fees and Fines, $1,400,000 of which will 

become due and owing within 21 days following the Commencement Date. 

Basis for Relief 

I. Certain of the Taxes May Not Be Property of the Debtors’ Estates 

20. Some of the Taxes constitute “trust fund” Taxes, which the Debtors are required to 

collect or hold in trust for payment to the Authorities.  Section 541(d) of the Bankruptcy Code 

provides, in relevant part, that “[p]roperty in which the debtor holds, as of the commencement of 

the case, only legal title and not an equitable interest . . . becomes property of the estate under 

subsection (a)(1) or (2) of this section only to the extent of the debtors’ legal title to such property, 

but not to the extent of any equitable interest in such property that the debtor does not hold.”  
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Courts have held that such taxes are not part of a debtor’s estate.  See, e.g., Begier v. Internal 

Revenue Serv., 496 U.S. 53, 57–60 (1990) (holding that any prepetition payment of trust fund taxes 

is not a transfer subject to avoidance because such funds are not the debtor’s property); City of 

Farrell v. Sharon Steel Corp., 41 F.3d 92, 97 (3d Cir. 1994) (holding that income required to be 

withheld by city ordinance and state law is held “in trust” for the taxing authority); DuCharmes & 

Co. v. Mich. (In re DuCharmes & Co.), 852 F.2d 194 (6th Cir. 1988) (per curiam) (same); In re 

Shank, 792 F.2d 829, 833 (9th Cir. 1986) (sales tax required by state law to be collected by sellers 

from their customers is a “trust fund” tax and not released by bankruptcy discharge); DeChiaro v. 

N.Y. State Tax Comm’n, 760 F.2d 432, 435–36 (2d Cir. 1985) (same); Rosenow v. Ill. Dept. of 

Revenue (In re Rosenow), 715 F.2d 277, 279–82 (7th Cir. 1983); W. Surety Co. v. Waite (In re 

Waite), 698 F.2d 1177, 1179 (11th Cir. 1983) (same).  The Debtors, therefore, generally do not 

have an equitable interest in such funds, and they should be permitted to pay those funds to the 

Authorities as they become due. 

II. Certain of the Taxes and Fees May Be Secured or Priority Claims Entitled to Special 
Treatment under the Bankruptcy Code. 

21. Claims for certain of the Taxes and Fees are or may be priority claims entitled to 

payment before general unsecured claims.  See 11 U.S.C. § 507(a)(8) (describing taxes entitled to 

priority treatment).  Moreover, to the extent that such amounts are entitled to priority treatment 

under the Bankruptcy Code, the respective Authorities may attempt to assess fees, interest, and 

penalties if such amounts are not paid.  See 11 U.S.C. § 507(a)(8)(G) (granting eighth priority 

status to “a penalty related to a claim of a kind specified in this paragraph and in compensation for 

actual pecuniary loss”).  Claims entitled to priority status pursuant to section 507(a)(8) of the 

Bankruptcy Code must be paid in full under a confirmable plan pursuant to section 1129(a)(9)(C) 

of the Bankruptcy Code.  Therefore, payment of certain of the Taxes and Fees at this time only 
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affects the timing of the payment for the amounts at issue and will not unduly prejudice the rights 

and recoveries of junior creditors. 

III. Payment of the Taxes and Fees as Provided Herein Is a Sound Exercise of the Debtors’ 
Business Judgment. 

22. Courts frequently authorize the payment of prepetition obligations under 

section 363(b)(1) of the Bankruptcy Code, which provides that “[t]he trustee, after notice and a 

hearing, may use, sell, or lease, other than in the ordinary course of business, property of the 

estate.”  11 U.S.C. § 363(b)(1).  Under this section, a court may authorize a debtor to pay certain 

prepetition claims if the debtor is able to “show that a sound business purpose justifies such 

actions.”  In re Montgomery Ward Holding Corp., 242 B.R. 147, 153 (Bankr. D. Del. 1999) 

(citations omitted); see also In re Phx. Steel Corp., 82 B.R. 334, 335–36 (Bankr. D. Del. 1987).  

Moreover, “[w]here the debtor articulates a reasonable basis for its business decisions (as distinct 

from a decision made arbitrarily or capriciously), courts will generally not entertain objections to 

the debtor’s conduct.”  In re Johns-Manville Corp., 60 B.R. 612, 616 (Bankr. S.D.N.Y. 1986) 

(citation omitted); see also In re Tower Air, Inc., 416 F.3d 229, 238 (3d Cir. 2005) (stating that 

“[o]vercoming the presumptions of the business judgment rule on the merits is a near-Herculean 

task”). 

23. Further, the Court may authorize payment of prepetition claims in appropriate 

circumstances based on section 105(a) of the Bankruptcy Code. Section 105(a), which codifies the 

inherent equitable powers of the bankruptcy court, empowers the bankruptcy court to “issue any 

order, process, or judgment that is necessary or appropriate to carry out the provisions of this title.” 

11 U.S.C. § 105(a). Under section 105(a), courts may permit preplan payments of prepetition 

obligations when essential to the continued operation of a debtor’s business. Specifically, the Court 
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may use its power under section 105(a) to authorize payment of prepetition obligations pursuant 

to the “necessity of payment” rule (also referred to as the “doctrine of necessity”). 

24. Federal courts have consistently used the “doctrine of necessity” or the “necessity 

of payment” rule to permit postpetition payment of prepetition obligations where necessary to 

preserve the value of a debtor’s estate. See In re Lehigh & New England Ry. Co. 657 F.2d 570, 

581 (3d Cir. 1981).  Today, the rationale for the necessity of payment rule—the rehabilitation of a 

debtor in reorganization cases—is “the paramount policy and goal of Chapter 11.” Id.; see also In 

re Just For Feet, 242 B.R. 821, 824–25 (D. Del. 1999) (finding that payment of prepetition claims 

to certain trade vendors was “essential to the survival of the debtor during the chapter 11 

reorganization”); In re Quality Interiors, Inc., 127 B.R. 391, 396 (Bankr. N.D. Ohio 1991) 

(“[P]ayment by a debtor-in-possession of pre-petition claims outside of a confirmed plan of 

reorganization is generally prohibited by the Bankruptcy Code,” but “[a] general practice has 

developed . . . where bankruptcy courts permit the payment of certain pre-petition claims, pursuant 

to 11 U.S.C. § 105, where the debtor will be unable to reorganize without such payment.”); 2 

COLLIER ON BANKRUPTCY, 105.02[4][a] (16th ed. rev. 2015) (discussing cases in which 

courts have relied on the “doctrine of necessity” or the “necessity of payment” rule to pay 

prepetition claims immediately). 

25. This standard is satisfied here.  The Debtors’ ability to pay the Taxes and Fees is 

critical to their continued and uninterrupted operations.  First, if certain Taxes and Fees remain 

unpaid, the Authorities could initiate audits, suspend operations, file liens, or seek to lift the 

automatic stay, which would unnecessarily divert the Debtors’ attention from the reorganization 

process.  Second, the Authorities may seek to recover such amounts directly from the Debtors’ 

directors, officers, or employees, thereby distracting such key personnel from the administration 
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of these chapter 11 cases.  See, e.g., Schmehl v. Helton, 662 S.E.2d 697, 707 (W. Va. 2008) (noting 

that corporate officers may be held responsible for payment of certain corporate taxes).  Any 

collection action on account of such claims, and any potential ensuing liability, would distract the 

Debtors and their personnel to the detriment of all parties in interest.  Third, failing to pay certain 

of the Taxes and Fees, particularly franchise taxes, likely would cause the Debtors to lose their 

ability to conduct business in certain jurisdictions.  Fourth, the Debtors’ obligation to pay the 

Taxes and Fees ultimately may result in increased tax liability for the Debtors if interest and 

penalties accrue on the Tax and Fee claims, which amounts may also be entitled to priority 

treatment.  The Debtors’ failure to pay the prepetition Taxes and Fees as they come due, thus 

ultimately may increase the amount of priority claims held by the Authorities against the Debtors’ 

estates to the detriment of the Debtors’ general unsecured creditors.  See 11 U.S.C. § 507(a)(8)(C), 

(G).  Such a result would be contrary to the best interests of the Debtors’ estates and all 

stakeholders.  Accordingly, the Court should grant the Debtors authority to pay the prepetition 

Taxes and Fees as provided herein. 

26. Courts in this jurisdiction have authorized payment of prepetition taxes under 

sections 363(b) and 105(a) of the Bankruptcy Code.  See, e.g., In re Walter Energy, Inc., Case No. 

15-02741 (TOM) (Bankr. N.D. Ala. July 15, 2015) (authorizing debtors to pay prepetition taxes 

and fees in the ordinary course of business); In re Dixie Pellets, LLC, Case No. 09-05411 (TOM) 

(Bankr. N.D. Ala. Sept. 30, 2009) (same); In re BFW Liquidation, LLC, f/k/a Bruno’s 

Supermarkets, LLC, Case No. 09-00634 (TOM) (Bankr. N.D. Ala. Feb. 6, 2009) (same); see also 

In re Westmoreland Coal Co., Case No. 18-35672 (DRJ) (Bankr. S.D. Tex. Oct. 9, 2018) (same); 
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In re Armstrong Energy, Inc., Case No. 17-47541-659 (KSS) (Bankr. E.D. Mo. Dec. 1, 2017) 

(same).5 

Processing of Checks and Electronic Fund Transfers Should Be Authorized 

27. The Debtors have sufficient funds to pay the amounts described in this Motion in 

the ordinary course of business by virtue of expected cash flows from ongoing business operations, 

proposed debtor-in-possession financing, and anticipated access to cash collateral.  In addition, 

under the Debtors’ existing cash management system, the Debtors can readily identify checks or 

wire transfer requests relating to an authorized payment in respect of the Taxes and Fees, as 

applicable.  Accordingly, the Debtors believe that checks or wire transfer requests, other than those 

relating to authorized payments, will not be honored inadvertently.  Therefore, the Debtors 

respectfully request that the Court authorize and direct all applicable financial institutions, when 

requested by the Debtors, to receive, process, honor, and pay any and all checks or wire transfer 

requests in respect of the relief requested in this Motion. 

The Requirements of Bankruptcy Rule 6003 Are Satisfied 

28. Bankruptcy Rule 6003 empowers a court to grant relief within the first 21 days after 

the Commencement Date “to the extent that relief is necessary to avoid immediate and irreparable 

harm.”  For the reasons discussed above, authorizing the Debtors to pay the Taxes and Fees that 

accrued prior to the Commencement Date as provided herein is integral to the Debtors’ ability to 

smoothly transition their operations into these chapter 11 cases.  Failure to receive such 

authorization and other relief during the first 21 days of these chapter 11 cases would severely 

disrupt the Debtors’ operations at this critical juncture.  For the reasons discussed herein, the relief 

                                                 
5 Because of the voluminous nature of the orders cited herein, such orders have not been attached to this Motion.  

Copies of these orders are available upon request to the Debtors’ proposed counsel. 
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requested is necessary in order for the Debtors to operate their businesses in the ordinary course, 

preserve the ongoing value of the Debtors’ operations, and maximize the value of their estates for 

the benefit of all stakeholders.  Accordingly, the Debtors submit that they have satisfied the 

“immediate and irreparable harm” standard of Bankruptcy Rule 6003 to support granting the relief 

requested herein. 

Reservation of Rights 

29. Nothing contained in this Motion or any actions taken by the Debtors pursuant to 

relief granted in the Interim Order and Final Order is intended or should be construed as:  (a) an 

admission as to the validity of any particular claim against a Debtor entity; (b) a waiver of the 

Debtors’ rights to dispute any particular claim on any grounds; (c) a promise or requirement to pay 

any particular claim; (d) an implication or admission that any particular claim is of a type specified 

or defined in this Motion; (e) a request or authorization to assume or reject any agreement, contract, 

or lease pursuant to section 365 of the Bankruptcy Code; (f) a waiver or limitation of the Debtors’ 

rights under the Bankruptcy Code or any other applicable law; or (g) a concession by the Debtors 

that any liens (contractual, common law, statutory, or otherwise) satisfied pursuant to this Motion 

are valid, and the Debtors expressly reserved their rights to contest the extent, validity, or 

perfection or seek avoidance of all such liens.  If the Court grants the relief sought herein, any 

payment made pursuant to the Court’s order is not intended and should not be construed as an 

admission as to the validity of any particular claim or a waiver of the Debtors’ rights to 

subsequently dispute such claim. 

Waiver of Bankruptcy Rule 6004(a) and 6004(h) 

30. To implement the foregoing successfully, the Debtors request that the Court enter 

an order providing that notice of the relief requested herein satisfies Bankruptcy Rule 6004(a) and 
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that the Debtors have established cause to exclude such relief from the 14-day stay period under 

Bankruptcy Rule 6004(h). 

Notice 

31. The Debtors will provide notice of this Motion to:  (a) the Office of the Bankruptcy 

Administrator for the Northern District of Alabama; (b) the holders of the 50 largest unsecured 

claims against the Debtors (on a consolidated basis); (c) counsel to the agent under the Debtors’ 

proposed debtor-in-possession credit agreement; (d) counsel to the agent under the Debtors’ 

prepetition first-lien credit agreement; (e) counsel to the lenders under the Debtors’ 

debtor-in-possession credit agreement and prepetition first-lien credit agreement; (f) counsel to 

Mission Coal Funding, LLC, in its capacity as the lender under the Debtors’ prepetition 

second-lien credit agreement; (g) the United States Attorney’s Office for the Northern District of 

Alabama; (h) the Internal Revenue Service; (i) the Environmental Protection Agency; (j) the office 

of the attorneys general for the states in which the Debtors operate; (k) the Securities and Exchange 

Commission; (l) the Pension Benefit Guarantee Corporation; (m) the United Mine Workers of 

America; (n) the United Mine Workers of America Pension Plan; (o) the Authorities; and (p) any 

party that has requested notice pursuant to Bankruptcy Rule 2002.  The Debtors submit that, in 

light of the nature of the relief requested, no other or further notice need be given. 

No Prior Request 

32. No prior request for the relief sought in this Motion has been made to this or any 

other court. 

 

[Remainder of page intentionally left blank] 
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WHEREFORE, the Debtors respectfully request that the Court enter the Interim Order and 

Final Order, granting the relief requested herein and such other relief as the Court deems 

appropriate under the circumstances. 

Birmingham, Alabama /s/ Daniel D. Sparks 
Dated:  October 15, 2018 Daniel D. Sparks  

Bill D. Bensinger 
CHRISTIAN & SMALL LLP 
505 North 20th Street, Suite 1800 
Birmingham, Alabama 35203 
Telephone: (205) 795-6588 

 Facsimile: (205) 328-7234 
 Email:  ddsparks@csattorneys.com 
   bdbensinger@csattorneys.com 
 - and - 
 James H.M. Sprayregen, P.C. 
 Brad Weiland (pro hac vice admission pending) 
 Melissa N. Koss (pro hac vice admission pending) 
 KIRKLAND & ELLIS LLP 
 KIRKLAND & ELLIS INTERNATIONAL LLP 
 300 North LaSalle 
 Chicago, Illinois 60654 
 Telephone: (312) 862-2000 
 Facsimile: (312) 862-2200 
 Email:  james.sprayregen@kirkland.com  
   brad.weiland@kirkland.com 
   melissa.koss@kirkland.com  
 - and - 
 Stephen E. Hessler, P.C. (pro hac vice admission pending) 
 Ciara Foster (pro hac vice admission pending) 
 KIRKLAND & ELLIS LLP 
 KIRKLAND & ELLIS INTERNATIONAL LLP 
 601 Lexington Avenue 
 New York, New York 10022 
 Telephone: (212) 446-4800 
 Facsimile: (212) 446-4900 
 Email:  stephen.hessler@kirkland.com 

  ciara.foster@kirkland.com 
  
 Proposed Co-Counsel to the Debtors 
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UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 

 )  
In re: ) Chapter 11 
 )  
MISSION COAL COMPANY, LLC, et al.,1 ) Case No. 18-04177-11 (___) 
 )  
    Debtors. ) (Joint Administration Requested) 
 )  
 ) Re:  Docket No. __ 

INTERIM ORDER (I) AUTHORIZING THE PAYMENT OF CERTAIN  
PREPETITION TAXES AND FEES, AND (II) GRANTING RELATED RELIEF 

Upon the motion (the “Motion”)2 of the above-captioned debtors and debtors in possession 

(collectively, the “Debtors”) for entry of an interim order (this “Interim Order”), (a) authorizing 

the Debtors to remit and pay prepetition Taxes and Fees, and (b) granting related relief, all as more 

fully set forth in the Motion; and upon the First Day Declaration; and this Court having jurisdiction 

over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the General Order of Reference from 

the United States District Court for the Northern District of Alabama, dated January 12, 1995; and 

this Court having found that this is a core proceeding pursuant to 28 U.S.C. § 157(b)(2); and that 

this Court may enter a final order consistent with Article III of the United States Constitution; and 

this Court having found that venue of this proceeding and the Motion in this district is proper 

pursuant to 28 U.S.C. §§ 1408 and 1409; and this Court having found that the relief requested in 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, include:  Mission Coal Company, LLC (8465); Beard Pinnacle, LLC (0637); Oak Grove Land Company, 
LLC (6068); Oak Grove Resources, LLC (0300); Pinnacle Land Company, LLC (6070); Pinnacle Mining 
Company, LLC (7780); Seminole Alabama Mining Complex, LLC (6631); Seminole Coal Resources, LLC 
(1795); Seminole West Virginia Mining Complex, LLC (7858); Seneca Coal Resources, LLC (1816); and Seneca 
North American Coal, LLC (5102).  The location of the Debtors’ service address is:  7 Sheridan Square, Suite 
300, Kingsport, Tennessee 37660. 

2  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion. 
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the Motion is in the best interests of the Debtors’ estates, their creditors, and other parties in 

interest; and this Court having found that the Debtors’ notice of the Motion and opportunity for a 

hearing on the Motion were appropriate under the circumstances and no other notice need be 

provided; and this Court having reviewed the Motion and having heard the statements in support 

of the relief requested therein at a hearing before this Court (the “Hearing”); and this Court having 

determined that the legal and factual bases set forth in the Motion and at the Hearing establish just 

cause for the relief granted herein; and upon all of the proceedings had before this Court; and after 

due deliberation and sufficient cause appearing therefor, it is HEREBY ORDERED THAT: 

1. The Motion is granted on an interim basis as set forth herein. 

2. The final hearing (the “Final Hearing”) on the Motion shall be held on _________, 

2018, at__:__ _.m., prevailing Central Time.  Any objections or responses to entry of a final order 

on the Motion shall be filed on or before 4:00 p.m., prevailing Central Time, on _________, 2018, 

and shall be served on:  (a) the Debtors, Mission Coal Company, LLC, 7 Sheridan Square, Suite 

300, Kingsport, Tennessee 37660, Attn:  Gary M. Broadbent; (b) proposed counsel to the Debtors, 

Kirkland & Ellis LLP, 300 North LaSalle, Chicago, Illinois 60654, Attn:  Brad Weiland and 

Melissa N. Koss, and Kirkland & Ellis LLP, 601 Lexington Avenue, New York, New York 10022, 

Attn:  Stephen E. Hessler, P.C. and Ciara Foster; (c) proposed co-counsel to the Debtors, Christian 

& Small LLP, 505 North 20th Street, Suite 1800, Birmingham, Alabama 35203, Attn.:  Daniel D. 

Sparks and Bill D. Bensinger; (d) the Office of the Bankruptcy Administrator for the Northern 

District of Alabama, Robert S. Vance Federal Building, 1800 Fifth Avenue North, Suite 300, 

Birmingham, Alabama 35203; (e) the holders of the 50 largest unsecured claims against the 

Debtors (on a consolidated basis); (f) counsel to the agent under the Debtors’ proposed debtor-in-

possession credit agreement, Seward & Kissel LLP, One Battery Park Plaza, New York, New York 
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10004, Attn:  John R. Ashmead and Andrew Silverstein; (g) counsel to the agent under the Debtors’ 

prepetition first-lien credit agreement, Miles & Stockbridge, P.C., 150 K Street, NW, Suite 800, 

Washington, DC 2005, Attn:  Abbey M. Ruby; (h) counsel to the lenders under the Debtors’ 

debtor-in-possession credit agreement and prepetition first-lien credit agreement, Akin Gump 

Strauss Hauer & Feld LLP, One Bryant Park, New York, New York 10036-6745, Attn:  Arik Preis 

and Jason P. Rubin; (i) counsel to Mission Coal Funding, LLC, in its capacity as the lender under 

the Debtors’ prepetition second-lien credit agreement, Jones & Associates, 13 Kanawha Boulevard 

West, Suite 200, Charleston, West Virginia 25327, Attn:  Matthew W. Gallimore; (j) the United 

States Attorney’s Office for the Northern District of Alabama; (k) the Internal Revenue Service; 

(l) the Environmental Protection Agency; (m) the office of the attorneys general for the states in 

which the Debtors operate; (n) the Securities and Exchange Commission; (o) the Pension Benefit 

Guarantee Corporation; (p) the United Mine Workers of America; (q) the United Mine Workers 

of America Pension Plan; and (r) any party that has requested notice pursuant to Bankruptcy Rule 

2002.  In the event no objections to entry of a final order on the Motion are timely received, this 

Court may enter such final order without need for the Final Hearing. 

3. The Debtors are authorized, but not directed, to:  (a) pay or remit the Taxes and 

Fees that accrued prior to the Commencement Date and that will become payable in the ordinary 

course during the pendency of these chapter 11 cases at such time when the Taxes and Fees are 

payable, in an aggregate interim amount not to exceed $9,850,000, and (b) pay Taxes and Fees 

that arise or accrue in the ordinary course of business on a postpetition basis. 

4. Notwithstanding the relief granted in this Interim Order and any actions taken 

pursuant to such relief, nothing in this Interim Order shall be deemed:  (a) an admission as to the 

validity of any particular claim against a Debtor entity; (b) a waiver of the Debtors’ rights to 
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dispute any particular claim on any grounds; (c) a promise or requirement to pay any particular 

claim; (d) an implication or admission that any particular claim is of a type specified or defined in 

this Interim Order or the Motion; (e) a request or authorization to assume or reject any agreement, 

contract, or lease pursuant to section 365 of the Bankruptcy Code; or (f) a waiver or limitation of 

the Debtors’ or any other party in interest’s rights under the Bankruptcy Code or any other 

applicable law; or (g) a concession by the Debtors that any liens (contractual, common law, 

statutory, or otherwise) satisfied pursuant to this Interim Order or the Motion are valid, and the 

Debtors expressly reserved their rights to contest the extent, validity, or perfection or seek 

avoidance of all such liens.  

5. The banks and financial institutions on which checks were drawn or electronic 

payment requests made in payment of the prepetition obligations approved herein are authorized 

and directed to receive, process, honor, and pay all such checks and electronic payment requests 

when presented for payment, and all such banks and financial institutions are authorized to rely on 

the Debtors’ designation of any particular check or electronic payment request as approved by this 

Interim Order. 

6. The Debtors are authorized to issue postpetition checks, or to effect postpetition 

fund transfer requests, in replacement of any checks or fund transfer requests that are dishonored 

as a consequence of these chapter 11 cases with respect to prepetition amounts owed in connection 

with any Taxes and Fees.  

7. The contents of the Motion satisfy the requirements of Bankruptcy Rule 6003(b). 

8. Notice of the Motion as provided therein shall be deemed good and sufficient notice 

of such Motion and the requirements of Bankruptcy Rule 6004(a) are satisfied by such notice. 
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9. Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Interim 

Order are immediately effective and enforceable upon its entry. 

10. Notwithstanding anything to the contrary in this Interim Order, any payment made 

(or to be made) and any authorization contained in this Interim Order shall be subject to the terms, 

conditions, limitations, and requirements of the Interim Order (I) Authorizing Postpetition Secured 

Financing Pursuant to 11 U.S.C. §§ 105(a), 361, 362, 363, 364(c)(1), 364(c)(2), 363(c)(3), 

364(d)(1) and 364(e), (II) Authorizing the Debtors’ Use of Cash Collateral Pursuant to 11 U.S.C. 

363, (III) Granting Adequate Protection Pursuant to 11 U.S.C. §§ 361, 363, and 364, and (IV) 

Scheduling a Final Hearing Pursuant to Bankruptcy Rules 4001(b) and 4001(c) (together with any 

approved budget (including any permitted variances) in connection therewith, the “Interim DIP 

Order”), and to the extent there is any inconsistency between the terms of the Interim DIP Order 

and any action taken or proposed to be taken under this Interim Order, the terms of the Interim 

DIP Order (together with any approved budget (including any permitted variances) in connection 

therewith) shall control. 

11. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted in this Interim Order in accordance with the Motion. 

12. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of this Interim Order. 

 

Dated:  __________, 2018  
Birmingham, Alabama UNITED STATES BANKRUPTCY JUDGE 
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UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 

 )  
In re: ) Chapter 11 
 )  
MISSION COAL COMPANY, LLC, et al.,1 ) Case No. 18-04177-11 (___) 
 )  
    Debtors. ) (Joint Administration Requested) 
 )  
 ) Re:  Docket No. __ 

FINAL ORDER (I) AUTHORIZING THE PAYMENT OF CERTAIN  
PREPETITION TAXES AND FEES AND (II) GRANTING RELATED RELIEF 

Upon the motion (the “Motion”)2 of the above-captioned debtors and debtors in possession 

(collectively, the “Debtors”) for entry of a final order (this “Final Order”), (a) authorizing the 

Debtors to remit and pay prepetition Taxes and Fees, and (b) granting related relief, all as more 

fully set forth in the Motion; and upon the First Day Declaration; and this Court having jurisdiction 

over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the General Order of Reference from 

the United States District Court for the Northern District of Alabama, dated January 12, 1995; and 

this Court having found that this is a core proceeding pursuant to 28 U.S.C. § 157(b)(2); and that 

this Court may enter a final order consistent with Article III of the United States Constitution; and 

this Court having found that venue of this proceeding and the Motion in this district is proper 

pursuant to 28 U.S.C. §§ 1408 and 1409; and this Court having found that the relief requested in 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, include:  Mission Coal Company, LLC (8465); Beard Pinnacle, LLC (0637); Oak Grove Land Company, 
LLC (6068); Oak Grove Resources, LLC (0300); Pinnacle Land Company, LLC (6070); Pinnacle Mining 
Company, LLC (7780); Seminole Alabama Mining Complex, LLC (6631); Seminole Coal Resources, LLC 
(1795); Seminole West Virginia Mining Complex, LLC (7858); Seneca Coal Resources, LLC (1816); and Seneca 
North American Coal, LLC (5102).  The location of the Debtors’ service address is:  7 Sheridan Square, Suite 
300, Kingsport, Tennessee 37660. 

2  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion. 
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the Motion is in the best interests of the Debtors’ estates, their creditors, and other parties in 

interest; and this Court having found that the Debtors’ notice of the Motion and opportunity for a 

hearing on the Motion were appropriate under the circumstances and no other notice need be 

provided; and this Court having reviewed the Motion and having heard the statements in support 

of the relief requested therein at a hearing before this Court (the “Hearing”); and this Court having 

determined that the legal and factual bases set forth in the Motion and at the Hearing establish just 

cause for the relief granted herein; and upon all of the proceedings had before this Court; and after 

due deliberation and sufficient cause appearing therefor, it is HEREBY ORDERED THAT: 

1. The Motion is granted on a final basis as set forth herein. 

2. The Debtors are authorized, but not directed, to:  (a) pay or remit the Taxes and 

Fees that accrued prior to the Commencement Date and that will become payable in the ordinary 

course during the pendency of these chapter 11 cases at such time when the Taxes and Fees are 

payable, in an aggregate amount not to exceed $16,500,000, and (b) pay Taxes and Fees that arise 

or accrue in the ordinary course of business on a postpetition basis. 

3. Notwithstanding the relief granted in this Final Order and any actions taken 

pursuant to such relief, nothing in this Final Order shall be deemed:  (a) an admission as to the 

validity of any particular claim against a Debtor entity; (b) a waiver of the Debtors’ rights to 

dispute any particular claim on any grounds; (c) a promise or requirement to pay any particular 

claim; (d) an implication or admission that any particular claim is of a type specified or defined in 

this Final Order or the Motion; (e) a request or authorization to assume or reject any agreement, 

contract, or lease pursuant to section 365 of the Bankruptcy Code; or (f) a waiver or limitation of 

the Debtors’ or any other party in interest’s rights under the Bankruptcy Code or any other 

applicable law; or (g) a concession by the Debtors that any liens (contractual, common law, 
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statutory, or otherwise) satisfied pursuant to this Final Order or the Motion are valid, and the 

Debtors expressly reserved their rights to contest the extent, validity, or perfection or seek 

avoidance of all such liens.  

4. The banks and financial institutions on which checks were drawn or electronic 

payment requests made in payment of the prepetition obligations approved herein are authorized 

and directed to receive, process, honor, and pay all such checks and electronic payment requests 

when presented for payment, and all such banks and financial institutions are authorized to rely on 

the Debtors’ designation of any particular check or electronic payment request as approved by this 

Final Order. 

5. The Debtors are authorized to issue postpetition checks, or to effect postpetition 

fund transfer requests, in replacement of any checks or fund transfer requests that are dishonored 

as a consequence of these chapter 11 cases with respect to prepetition amounts owed in connection 

with any Taxes and Fees.  

6. Notice of the Motion as provided therein shall be deemed good and sufficient notice 

of such Motion and the requirements of Bankruptcy Rule 6004(a) are satisfied by such notice. 

7. Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Final 

Order are immediately effective and enforceable upon its entry. 

8. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted in this Final Order in accordance with the Motion. 

9. Notwithstanding anything to the contrary in this Final Order, any payment made 

(or to be made) and any authorization contained in this Final Order shall be subject to the terms, 

conditions, limitations, and requirements of the Final Order (I) Authorizing Postpetition Secured 

Financing Pursuant to 11 U.S.C. §§ 105(a), 361, 362, 363, 364(c)(1), 364(c)(2), 363(c)(3), 
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364(d)(1) and 364(e), (II) Authorizing the Debtors’ Use of Cash Collateral Pursuant to 11 U.S.C. 

363, (III) Granting Adequate Protection Pursuant to 11 U.S.C. §§ 361, 363, and 364, and (IV) 

Scheduling a Final Hearing Pursuant to Bankruptcy Rules 4001(b) and 4001(c) (together with any 

approved budget (including any permitted variances) in connection therewith, the “Final DIP 

Order”), and to the extent there is any inconsistency between the terms of the Final DIP Order and 

any action taken or proposed to be taken under this Final Order, the terms of the Final DIP Order 

(together with any approved budget (including any permitted variances) in connection therewith) 

shall control. 

10. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of this Final Order. 

Dated:  __________, 2018  
Birmingham, Alabama UNITED STATES BANKRUPTCY JUDGE 
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Authorities 

Authority Address 

Alabama Department of Revenue 

Att: Business & License Tax Division Severance 
Taxes 
P.O. Box 327560 
Montgomery, AL 36132-7560 

Alabama Department of Revenue 
Att: Sales & Use Tax Division 
P. O. Box 327710 
Montgomery, AL 36132-7710 

Alabama Department of Revenue 
Att: Business Privilege Tax Section 
P. O. Box 327431 
Montgomery, AL 36132-7413 

Alabama Surface Mining Commission P.O. Box 2390 
Jasper, Alabama 35502-2309 

Berwind Corporation 
3000 Centre Square West 
1500 Market Street 
Philadelphia, Pennsylvania 19102 

County of Tuscaloosa Alabama 
Tuscaloosa County Courthouse 
714 Greensboro Avenue 
Tuscaloosa, Alabama 35401-1891 

Internal Revenue Service P.O. Box 802501  
Cincinnati, Ohio 45999 

Jefferson County Alabama P.O. Box 1190 
Bessemer, Alabama 35021-1190 

Mine Safety & Health Administration 
(MSHA) 

P.O. Box 790390  
St. Louis, Missouri 63179-0390 

Natural Resource Partners L.P. 5260 Irwin Road 
Huntington, West Virginia 25705 

Office of Surface Mining Reclamation 
and Enforcement 

P.O. Box 25065 
Denver Federal Center 
Denver, Colorado 80225-0065 

Pardee Minerals LLC 135 Corporate Centre Drive, Suite 510  
Scott Depot West Virginia 25560 

Sheriff of Fayette County P.O. Box 509  
Fayetteville, West Virginia 25840 

Sheriff of McDowel County 90 Wyoming Street, Suite 117  
Welch, West Virginia 24801-2487 

Sheriff of Nicholas County 700 Main Street, Suite 3, Summersville, West 
Virginia 26651 
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Authority Address 

Sheriff of Webster County 2 Court Square G-3  
Webster Springs, West Virginia 26288-1096 

Sheriff of Wyoming County P.O. Box 529 
Pineville, West Virginia 24874 

State of Delaware 
Division of Corporations 
PO Box 898 
Dover, DE 19903 

West Virginia Department of 
Environmental Protection 

Att: Division of Mining & Reclamation 
601 57th Street 
Charleston, West Virginia 25304 

West Virginia Department of Mining & 
Reclamation 

P.O. Box 1202 
Charleston, West Virginia  25324-1202  

West Virginia Department of Tax 
Att: Sales & Use  
P.O. Box 1826  
Charleston, West Virginia 25327-1826 

West Virginia Division of Natural 
Resources 

Att: Office of Land & Streams 
324 Fourth Avenue, Room 200  
South Charleston, West Virginia 25303 

West Virginia Office of Miners' Health, 
Safety & Training 

830 Virginia Avenue 
Welch, West Virginia 24801 

West Virginia State Tax Department 
Att: Severance and Coal Reclamation  
P.O. Box 425 
Charleston, West Virginia 25330-0425 
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