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UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 

 )  
In re: ) Chapter 11 
 )  
MISSION COAL COMPANY, LLC, et al.,1 ) Case No. 18-04177-11 (___) 
 )  
    Debtors. ) (Joint Administration Requested) 
 )  

DEBTORS’ MOTION FOR ENTRY OF INTERIM  
AND FINAL ORDERS (I) APPROVING CONTINUATION OF  

SURETY BOND PROGRAM AND (II) GRANTING RELATED RELIEF 

Mission Coal Company, LLC and its debtor affiliates, as debtors and debtors in 

possession in the above-captioned chapter 11 cases (collectively, the “Debtors”),2 respectfully 

state the following in support of this motion (this “Motion”):   

Relief Requested 

1. The Debtors seek entry of interim and final orders, substantially in the forms 

attached hereto as Exhibit A and Exhibit B (respectively, the “Interim Order” and 

“Final Order”):  (a) authorizing the Debtors to continue and renew, in their sole discretion, their 

surety bond program on an uninterrupted basis including the right to post collateral; and 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, include:  Mission Coal Company, LLC (8465); Beard Pinnacle, LLC (0637); Oak Grove Land 
Company, LLC (6068); Oak Grove Resources, LLC (0300); Pinnacle Land Company, LLC (6070); Pinnacle 
Mining Company, LLC (7780); Seminole Alabama Mining Complex, LLC (6631); Seminole Coal Resources, 
LLC (1795); Seminole West Virginia Mining Complex, LLC (7858); Seneca Coal Resources, LLC (1816); and 
Seneca North American Coal, LLC (5102).  The location of the Debtors’ service address is:  7 Sheridan Square, 
Suite 300, Kingsport, Tennessee 37660. 

2  A detailed description of the Debtors and their businesses, and the facts and circumstances supporting this 
Motion and the Debtors’ chapter 11 cases, are set forth in greater detail in the Declaration of Kevin Nystrom, 
Chief Restructuring Officer of Mission Coal Company, LLC, in Support of Chapter 11 Petitions and First Day 
Motions (the “First Day Declaration”), filed contemporaneously with the Debtors’ voluntary petitions for relief 
filed under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”), on October 14, 2018 
(the “Commencement Date”). 
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(b) granting related relief.  In addition, the Debtors request that the Court schedule a final 

hearing within approximately 21 days of the Commencement Date to consider approval of this 

Motion on a final basis. 

Jurisdiction and Venue 

2. The United States Bankruptcy Court for the Northern District of Alabama 

(the “Court”) has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the 

General Order of Reference from the United States District Court for the Northern District of 

Alabama, dated January 12, 1995.  The Debtors confirm their consent, pursuant to rule 7008 of 

the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), to the entry of a final 

order by the Court in connection with this Motion to the extent that it is later determined that the 

Court, absent consent of the parties, cannot enter final orders or judgments in connection 

herewith consistent with Article III of the United States Constitution. 

3. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

4. The bases for the relief requested herein are sections 105 and 363 of the 

Bankruptcy Code and Bankruptcy Rule 6004. 

Background 

5. The Debtors are engaged in the mining and production of metallurgical coal, also 

known as “met” coal, which is a critical component of the steelmaking process.  Established 

through a series of acquisitions, the Debtors are among the leading producers of met coal in the 

United States.  The Debtors are headquartered in Kingsport, Tennessee and operate subterranean, 

surface, and longwall mining complexes in West Virginia and Alabama. 

6. On the Commencement Date, each Debtor filed a voluntary petition for relief 

under chapter 11 of the Bankruptcy Code.  The Debtors are operating their business and 

Case 18-04177-11    Doc 9    Filed 10/15/18    Entered 10/15/18 02:48:20    Desc Main
 Document      Page 2 of 52



 

 3  
 

managing their properties as debtors in possession pursuant to sections 1107(a) and 1108 of the 

Bankruptcy Code.  Concurrently with the filing of this Motion, the Debtors filed a motion 

requesting procedural consolidation and joint administration of these chapter 11 cases pursuant 

to Bankruptcy Rule 1015(b).  No request for the appointment of a trustee or examiner has been 

made in these chapter 11 cases, and no committees have been appointed or designated. 

The Debtors’ Surety Bond Program 

7. In the ordinary course of business, the Debtors are required to provide surety 

bonds to certain third parties, often governmental units or other public agencies, to secure the 

Debtors’ payment or performance of certain obligations (the “Surety Bond Program”).  These 

obligations include reclamation obligations.  Often, statutes or ordinances require the Debtors to 

post surety bonds to secure these obligations.  As such, failing to provide, maintain, or timely 

replace their surety bonds will prevent the Debtors from undertaking essential functions related 

to their operations.   

8. A schedule of the surety bonds currently maintained by the Debtors, the obligees 

of such surety bonds, their issuers, and the total amount outstanding is attached hereto as 

Exhibit C and incorporated herein by reference.3 

9. The Debtors’ outstanding surety bonds are issued by Indemnity National 

Insurance (the “Issuer”).4  The Debtors estimate that as of the Commencement Date they have 

approximately $395,000 in premiums outstanding on account of the surety bonds, of which 

approximately $48,000 is due within 21 days of the Commencement Date. 

                                                 
3  The Debtors request authority to honor obligations and renew all surety bonds, as applicable, regardless of 

whether the Debtors inadvertently fail to include a particular surety bond in the attached exhibits. 
4  Two of the Debtors’ bonds which are currently active were issued by First Surety, as shown in Exhibit C.  The 

Debtors seek to release these bonds through the appropriate procedures, but seek authority to continue making 
payments as necessary by this Motion. 
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10. The issuance of a surety bond shifts the risk of the Debtors’ nonperformance or 

nonpayment from the Debtors to a surety.  Unlike an insurance policy, if a surety incurs a loss on 

a surety bond, it is entitled to recover the full amount of that loss from the principal.  To that end, 

the Debtors are party to one indemnity agreement that sets forth the Issuer’s right to recover 

from the Debtors (the “Surety Indemnity Agreement”), attached hereto as Exhibit D.  Pursuant 

to the Surety Indemnity Agreement, the Debtors agree to indemnify the Issuer from any loss, 

cost, or expense which the Issuer may incur on account of the issuance of any bonds on behalf of 

the Debtors.  Additionally, the Surety Indemnity Agreement allows the Issuer to request 

collateral security from the Debtors from time to time.  Under the Agreement, the Debtors are 

required to deposit $1 into the Collateral Escrow Account for each ton of coal mined and sold by 

the Company during the prior calendar month.  On November 1, 2018, pursuant to this provision 

of the Surety Indemnity Agreement, the Debtors are due to pay approximately $306,000 in 

additional collateral for the month of September.   

11. To continue their business operations during the reorganization process, the 

Debtors must be able to provide financial assurance to state governments, regulatory agencies, 

and other third parties.  This, in turn, requires the Debtors to maintain the existing Surety Bond 

Program, including paying bond premiums as they come due, providing the issuer with collateral 

on monthly basis, renewing or potentially acquiring additional bonding capacity as needed in the 

ordinary course of business, and executing other agreements, as needed, in connection with the 

Surety Bond Program. 
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Basis for Relief 

I. The Surety Bond Program Is Maintained in the Ordinary Course of the Debtors’ 
Businesses. 

 
12. Section 363(c)(1) of the Bankruptcy Code provides that a chapter 11 debtor in 

possession “may enter into transactions . . . [or] may use property of the estate in the ordinary 

course of business without notice or a hearing.”  11 U.S.C. § 363(c)(1).  The Bankruptcy Code 

does not define “ordinary course of business.”  In re Roth Am., Inc., 975 F.2d 949, 952 

(3d Cir. 1992); In re HMH Motor Services Inc., 259 B.R. 440, 448 (Bankr. S.D. Ga. 2000).  The 

ordinary course of business standard is designed to allow a debtor “the flexibility it needs to run 

its business and respond quickly to changes in the business climate . . . [a]t the same time, it 

protects creditors from dissipation of the estate’s assets.”  Id. at 449–50.  However, the use of 

property in the ordinary course of business without notice or a hearing “cannot be construed to   

permit payments that frustrate the theory and philosophy of the Bankruptcy Code.”  Id. at 450 

(quoting U.S. ex rel. Harrison v. Estate of Deutscher, 115 B.R. 592, 599 (M.D. Tenn. 1990)).  

13. Here, the Debtors seek only to continue their existing Surety Bond Program.  The 

Debtors intend to honor their obligations and perform under the Surety Indemnity Agreement in 

the ordinary course of their prepetition business on a postpetition basis.  Such obligations 

include, among other things, maintaining existing surety bonds, renewing bonds or obtaining 

new surety bonds as they expire, and paying applicable premiums to the extent they arise.  

Accordingly, the Debtors believe that participation in the Surety Bond Program on a postpetition 

basis is in the ordinary course of business pursuant to section 363(c)(1) of the Bankruptcy Code. 
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II. The Continuation of the Surety Bond Program as Provided Herein Is Warranted 
Under Section 363(b)(1) of the Bankruptcy Code and the Doctrine of Necessity. 

14. The Debtors believe it is within their authority to continue the Surety Bond 

Program in the ordinary course of business.  Nonetheless, out of an abundance of caution, the 

Debtors are seeking Court approval to continue the Surety Bond Program under sections 363() 

and 105(a) of the bankruptcy Code.  

15. Courts frequently authorize the payment of prepetition obligations under 

section 363(b)(1) of the Bankruptcy Code, which provides that “[t]he trustee, after notice and a 

hearing, may use, sell, or lease, other than in the ordinary course of business, property of the 

estate.”  11 U.S.C. § 363(b)(1).  Under this section, a court may authorize a debtor to pay certain 

prepetition claims if the debtor is able to “show that a sound business purpose justifies such 

actions.”  In re Montgomery Ward Holding Corp., 242 B.R. 147, 153 (Bankr. D. Del. 1999) 

(citations omitted); see also In re Phx. Steel Corp., 82 B.R. 334, 335–36 (Bankr. D. Del. 1987).  

Moreover, “[w]here the debtor articulates a reasonable basis for its business decisions (as 

distinct from a decision made arbitrarily or capriciously), courts will generally not entertain 

objections to the debtor’s conduct.”  In re Johns-Manville Corp., 60 B.R. 612, 616 (Bankr. 

S.D.N.Y. 1986) (citation omitted); see also In re Tower Air, Inc., 416 F.3d 229, 238 (3d Cir. 

2005) (stating that “[o]vercoming the presumptions of the business judgment rule on the merits 

is a near-Herculean task”). 

16. Further, the Court may authorize payment of prepetition claims in appropriate 

circumstances based on section 105(a) of the Bankruptcy Code.  Section 105(a), which codifies 

the inherent equitable powers of the court, empowers the court to “issue any order, process, or 

judgment that is necessary or appropriate to carry out the provisions of this title.”  11 U.S.C. 

§ 105(a).  Under section 105(a), courts may permit preplan payments of prepetition obligations 
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when essential to the continued operation of a debtor’s business. Specifically, the Court may use 

its power under section 105(a) to authorize payment of prepetition obligations pursuant to the 

“necessity of payment” rule (also referred to as the “doctrine of necessity”). 

17. Federal courts have consistently used the “doctrine of necessity” or the “necessity 

of payment” rule to permit postpetition payments of prepetition obligations, especially when 

necessary to preserve the value of a debtor’s estate.  In re Lehigh & New England Ry. Co., 657 

F.2d 570, 581 (3d Cir. 1981).  Today, the rationale for the necessity of payment rule—the 

rehabilitation of a debtor in reorganization cases—is “the paramount policy and goal of Chapter 

11.”  Id.; see also In re Just For Feet, 242 B.R. 821, 824–25 (D. Del. 1999) (finding that 

payment of prepetition claims to certain trade vendors was “essential to the survival of the debtor 

during the chapter 11 reorganization”); In re Quality Interiors, Inc., 127 B.R. 391, 396 (Bankr. 

N.D. Ohio 1991) (“[P]ayment by a debtor-in-possession of pre-petition claims outside of a 

confirmed plan of reorganization is generally prohibited by the Bankruptcy Code,” but “[a] 

general practice has developed . . . where bankruptcy courts permit the payment of certain 

pre-petition claims, pursuant to 11 U.S.C. § 105, where the debtor will be unable to reorganize 

without such payment.”); 2 COLLIER ON BANKRUPTCY, 105.02[4][a] (16th ed. rev. 2015) 

(discussing cases in which courts have relied on the “doctrine of necessity” or the “necessity of 

payment” rule to pay prepetition claims immediately). 

18. Continuing the Surety Bond Program is necessary to maintain the Debtors’ 

current business operations, as well as the existing relationship with the Issuer.  As noted above, 

certain surety bonds are required by statute, and, in other instances, surety bonds may be 

required by contract or regulation.  The Debtors’ failure to provide, maintain, or timely replace 

their surety bonds may, therefore, jeopardize the Debtors’ ability to conduct their operations or 
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cause the Debtors to be in violation of their obligations under federal or state law.  Additionally, 

based on the Debtors’ current circumstances, it is not likely that the Debtors will be able to 

renew, or obtain replacement of, existing bonds on terms more favorable than those offered by 

the Issuer.  The process of establishing a new Surety Bond Program, moreover, would be 

burdensome to the Debtors, and it is doubtful that the Debtors could replace all of the surety 

bonds in time to avoid defaults or other consequences of the applicable obligations.  

19. Courts in this and other districts have granted relief similar to that requested 

herein.  See, e.g., In re Walter Energy, Inc., Case No. 15-02741 (TOM) (Bankr. N.D. Ala. 

August 19, 2015) (authorizing the debtors to maintain and renew their surety program); In re 

Westmoreland Coal Co., Case No. 18-35672 (DRJ) (Bankr. S.D. Tex. Oct. 9, 2018) (same); In re 

EXCO Res., Inc., Case No. 18-30155 (MI) (Bankr. S.D. Tex. Jan. 18, 2018) (same); In re 

Armstrong Energy, Inc., Case No. 17-47541-659 (KSS) (Bankr. E.D. Mo. Dec. 6, 2017) (same); 

In re Arch Coal, Inc., Case No. 16-40120 (CER) (Bankr. E.D. Mo. Jan. 14, 2016) (same).5 

III. Continuing the Surety Bond Program May Be Authorized Under Section 364(c) of 
the Bankruptcy Code. 

20. Under section 364(c) of the Bankruptcy Code, a debtor may obtain unsecured 

credit in the ordinary course of business or obtain secured credit (a) with priority over 

administrative expenses, (b) secured by a lien on unencumbered estate assets, or (c) secured by a 

junior lien on previously encumbered assets.  11 U.S.C. § 364(c).  To satisfy the requirements of 

section 364(c) of the Bankruptcy Code, a debtor need only demonstrate “by a good faith effort 

that credit was not available” to the debtor on an unsecured or administrative expense basis.  

Bray v. Shenandoah Fed. Savs. & Loan Ass’n (In re Snowshoe Co.), 789 F.2d 1085, 1088 

                                                 
5 Because of the voluminous nature of the orders cited herein, such orders have not been attached to this Motion.  

Copies of these orders are available upon request to the Debtors’ proposed counsel.   
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(4th Cir. 1986).  Given the Debtors’ current financial circumstances, the Debtors likely will not 

be able to obtain financial accommodations comparable to those offered by the Sureties on an 

unsecured basis or administrative expense basis.  To the extent a surety bond is deemed an 

extension of credit, section 364 of the Bankruptcy Code provides the Debtors ample authority to 

renew existing surety bonds, procure new ones, whether on an unsecured basis or, if necessary, 

on a secured basis. 

21. Continuing the Surety Bond Program, including paying outstanding prepetition 

amounts, is necessary to maintain the Debtors’ current business operations.  As described above, 

the Debtors are required to provide surety bonds or other forms of credit support to certain third 

parties, often governmental units or other public agencies, to secure the payment or performance 

of certain obligations.  As noted, the Debtors’ failure to provide, maintain, or timely replace the 

surety bonds may jeopardize the Debtors’ ability to operate their business.  The Debtors 

therefore seek authority to pay prepetition amounts, if any, and furnish collateral with respect to 

existing surety bonds, renewals, or new forms of credit support. 

Processing of Checks and Electronic Fund Transfers Should Be Authorized 

22. The Debtors have sufficient funds to pay the amounts described in this Motion in 

the ordinary course of business by virtue of expected cash flows from ongoing business 

operations, proposed debtor-in-possession financing, and anticipated access to cash collateral.  In 

addition, under the Debtors’ existing cash management system, the Debtors can readily identify 

checks or wire transfer requests as relating to an authorized payment in respect of the Surety 

Bond Program, as applicable.  Accordingly, the Debtors believe that checks or wire transfer 

requests, other than those relating to authorized payments, will not be honored inadvertently.  

Therefore, the Debtors respectfully request that the Court authorize all applicable financial 
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institutions, when requested by the Debtors, to receive, process, honor, and pay any and all 

checks or wire transfer requests in respect of the relief requested in this Motion. 

The Requirements of Bankruptcy Rule 6003 Are Satisfied 

23. Bankruptcy Rule 6003 empowers a court to grant relief within the first 21 days 

after the Petition Date “to the extent that relief is necessary to avoid immediate and irreparable 

harm.”  For the reasons discussed above, authorizing the Debtors to continue, renew, and 

supplement the Surety Bond Program on an uninterrupted basis and granting the other relief 

requested herein is integral to the Debtors’ ability to transition their operations into these chapter 

11 cases.  Failure to receive such authorization and other relief during the first 21 days of these 

chapter 11 cases would severely disrupt the Debtors’ operations at this critical juncture.  For the 

reasons discussed herein, the relief requested is necessary in order for the Debtors to operate 

their businesses in the ordinary course and preserve the ongoing value of the Debtors’ operations 

and maximize the value of their estates for the benefit of all stakeholders.  Accordingly, the 

Debtors submit that they have satisfied the “immediate and irreparable harm” standard of 

Bankruptcy Rule 6003 to support granting the relief requested herein. 

Reservation of Rights 

24. Nothing contained in this Motion or any actions taken by the Debtors pursuant to 

relief granted in the Interim Order and Final Order is intended or should be construed as:  (a) an 

admission as to the validity of any particular claim against a Debtor entity; (b) a waiver of the 

Debtors’ rights to dispute any particular claim on any grounds; (c) a promise or requirement to 

pay any particular claim; (d) an implication or admission that any particular claim is of a type 

specified or defined in this Motion; (e) a request or authorization to assume or reject any 

agreement, contract, or lease pursuant to section 365 of the Bankruptcy Code; (f) a waiver or 
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limitation of the Debtors’ rights under the Bankruptcy Code or any other applicable law; or (g) a 

concession by the Debtors that any liens (contractual, common law, statutory, or otherwise) 

satisfied pursuant to this Motion are valid, and the Debtors expressly reserved their rights to 

contest the extent, validity, or perfection or seek avoidance of all such liens.  If the Court grants 

the relief sought herein, any payment made pursuant to the Court’s order is not intended and 

should not be construed as an admission as to the validity of any particular claim or a waiver of 

the Debtors’ rights to subsequently dispute such claim. 

Waiver of Bankruptcy Rule 6004(a) and 6004(h) 

25. To implement the foregoing successfully, the Debtors request that the Court enter 

an order providing that notice of the relief requested herein satisfies Bankruptcy Rule 6004(a) 

and that the Debtors have established cause to exclude such relief from the 14-day stay period 

under Bankruptcy Rule 6004(h). 

Notice 

26. The Debtors will provide notice of this Motion to:  (a) the Office of the 

Bankruptcy Administrator for the Northern District of Alabama; (b) the holders of the 50 largest 

unsecured claims against the Debtors (on a consolidated basis); (c) counsel to the agent under the 

Debtors’ proposed debtor-in-possession credit agreement; (d) counsel to the agent under the 

Debtors’ prepetition first-lien credit agreement; (e) counsel to the lenders under the Debtors’ 

debtor-in-possession credit agreement and prepetition first-lien credit agreement; (f) counsel to 

Mission Coal Funding, LLC, in its capacity as the lender under the Debtors’ prepetition 

second-lien credit agreement; (g) the United States Attorney’s Office for the Northern District of 

Alabama; (h) the Internal Revenue Service; (i) the Environmental Protection Agency; (j) the 

office of the attorneys general for the states in which the Debtors operate; (k) the Securities and 
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Exchange Commission; (l) the Pension Benefit Guarantee Corporation; (m) the United Mine 

Workers of America; (n) the United Mine Workers of America Pension Plan; (o) the Issuers; and 

(p) any party that has requested notice pursuant to Bankruptcy Rule 2002.  The Debtors submit 

that, in light of the nature of the relief requested, no other or further notice need be given. 

No Prior Request 

27. No prior request for the relief sought in this Motion has been made to this or any 

other court. 

 
 

[Remainder of page intentionally left blank] 

Case 18-04177-11    Doc 9    Filed 10/15/18    Entered 10/15/18 02:48:20    Desc Main
 Document      Page 12 of 52



 

 

WHEREFORE, the Debtors respectfully request that the Court enter the Interim Order 

and Final Order, granting the relief requested herein and such other relief as the Court deems 

appropriate under the circumstances. 

Birmingham, Alabama /s/ Daniel D. Sparks 
Dated:  October 15, 2018 Daniel D. Sparks  

Bill D. Bensinger 
CHRISTIAN & SMALL LLP 
505 North 20th Street, Suite 1800 
Birmingham, Alabama 35203 
Telephone: (205) 795-6588 

 Facsimile: (205) 328-7234 
 Email:  ddsparks@csattorneys.com 
   bdbensinger@csattorneys.com 
 - and - 
 James H.M. Sprayregen, P.C. 
 Brad Weiland (pro hac vice admission pending) 
 Melissa N. Koss (pro hac vice admission pending) 
 KIRKLAND & ELLIS LLP 
 KIRKLAND & ELLIS INTERNATIONAL LLP 
 300 North LaSalle 
 Chicago, Illinois 60654 
 Telephone: (312) 862-2000 
 Facsimile: (312) 862-2200 
 Email:  james.sprayregen@kirkland.com  
   brad.weiland@kirkland.com 
   melissa.koss@kirkland.com  
 - and - 
 Stephen E. Hessler, P.C. (pro hac vice admission pending) 
 Ciara Foster (pro hac vice admission pending) 
 KIRKLAND & ELLIS LLP 
 KIRKLAND & ELLIS INTERNATIONAL LLP 
 601 Lexington Avenue 
 New York, New York 10022 
 Telephone: (212) 446-4800 
 Facsimile: (212) 446-4900 
 Email:  stephen.hessler@kirkland.com 

  ciara.foster@kirkland.com 
  
 Proposed Co-Counsel to the Debtors 
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UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 

 )  
In re: ) Chapter 11 
 )  
MISSION COAL COMPANY, LLC, et al.,1 ) Case No. 18-04177-11 (___) 
 )  
    Debtors. ) (Joint Administration Requested) 
 )  
 ) Re:  Docket No. __ 

INTERIM ORDER (I) APPROVING CONTINUATION OF  
SURETY BOND PROGRAM AND (II) GRANTING RELATED RELIEF 

Upon the motion (the “Motion”)2 of the above-captioned debtors and debtors in 

possession (collectively, the “Debtors”) for entry of an interim order (this “Order”), (a) 

authorizing the Debtors to continue, renew, and supplement the Surety Bond Program on an 

uninterrupted basis, and (b) granting related relief, all as more fully set forth in the Motion; and 

upon the First Day Declaration; and this Court having jurisdiction over this matter pursuant to 28 

U.S.C. §§ 157 and 1334 and the General Order of Reference from the United States District 

Court for the Northern District of Alabama, dated January 12, 1995; and this Court having found 

that this is a core proceeding pursuant to 28 U.S.C. § 157(b)(2); and that this Court may enter a 

final order consistent with Article III of the United States Constitution; and this Court having 

found that venue of this proceeding and the Motion in this district is proper pursuant to 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, include:  Mission Coal Company, LLC (8465); Beard Pinnacle, LLC (0637); Oak Grove Land 
Company, LLC (6068); Oak Grove Resources, LLC (0300); Pinnacle Land Company, LLC (6070); Pinnacle 
Mining Company, LLC (7780); Seminole Alabama Mining Complex, LLC (6631); Seminole Coal Resources, 
LLC (1795); Seminole West Virginia Mining Complex, LLC (7858); Seneca Coal Resources, LLC (1816); and 
Seneca North American Coal, LLC (5102).  The location of the Debtors’ service address is:  7 Sheridan Square, 
Suite 300, Kingsport, Tennessee 37660. 

2  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion. 
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28 U.S.C §§ 1408 and 1409; and this Court having found that the Debtors’ notice of the Motion 

and opportunity for a hearing on the Motion were appropriate under the circumstances and no 

other notice need be provided; and this Court having reviewed the Motion and having heard the 

statements in support of the relief requested therein at a hearing before this Court 

(the “Hearing”); and this Court having determined that the legal and factual bases set forth in the 

Motion and at the Hearing establish just cause for the relief granted herein; and upon all of the 

proceedings had before this Court; and after due deliberation and sufficient cause appearing 

therefor, it is HEREBY ORDERED THAT: 

1. The Motion is granted on an interim basis as set forth herein. 

2. The final hearing (the “Final Hearing”) on the Motion shall be held on 

_________, 2018, at__:__ _.m., prevailing Central Time.  Any objections or responses to entry 

of a final order on the Motion shall be filed on or before 4:00 p.m., prevailing Central Time, on 

_________, 2018, and shall be served on:  (a) the Debtors, Mission Coal Company, LLC, 7 

Sheridan Square, Suite 300, Kingsport, Tennessee 37660, Attn:  Gary M. Broadbent; 

(b) proposed counsel to the Debtors, Kirkland & Ellis LLP, 300 North LaSalle, Chicago, Illinois 

60654, Attn:  Brad Weiland and Melissa N. Koss, and Kirkland & Ellis LLP, 601 Lexington 

Avenue, New York, New York 10022, Attn:  Stephen E. Hessler, P.C. and Ciara Foster;  

(c) proposed co-counsel to the Debtors, Christian & Small LLP, 505 North 20th Street, Suite 

1800, Birmingham, Alabama 35203, Attn.:  Daniel D. Sparks and Bill D. Bensinger; (d) the 

Office of the Bankruptcy Administrator for the Northern District of Alabama, Robert S. Vance 

Federal Building, 1800 Fifth Avenue North, Suite 300, Birmingham, Alabama 35203; (e) the 

holders of the 50 largest unsecured claims against the Debtors (on a consolidated basis); (f) 

counsel to the agent under the Debtors’ proposed debtor-in-possession credit agreement, Seward 
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& Kissel LLP, One Battery Park Plaza, New York, New York 10004, Attn:  John R. Ashmead 

and Andrew Silverstein; (g) counsel to the agent under the Debtors’ prepetition first-lien credit 

agreement, Miles & Stockbridge, P.C., 150 K Street, NW, Suite 800, Washington, DC 2005, 

Attn:  Abbey M. Ruby; (h) counsel to the lenders under the Debtors’ debtor-in-possession credit 

agreement and prepetition first-lien credit agreement, Akin Gump Strauss Hauer & Feld LLP, 

One Bryant Park, New York, New York 10036-6745, Attn:  Arik Preis and Jason P. Rubin; 

(i) counsel to Mission Coal Funding, LLC, in its capacity as the lender under the Debtors’ 

prepetition second-lien credit agreement, Jones & Associates, 13 Kanawha Boulevard West, 

Suite 200, Charleston, West Virginia 25327, Attn:  Matthew W. Gallimore; (j) the United States 

Attorney’s Office for the Northern District of Alabama; (k) the Internal Revenue Service; (l) the 

Environmental Protection Agency; (m) the office of the attorneys general for the states in which 

the Debtors operate; (n) the Securities and Exchange Commission; (o) the Pension Benefit 

Guarantee Corporation; (p) the United Mine Workers of America; (q) the United Mine Workers 

of America Pension Plan; and (r) any party that has requested notice pursuant to Bankruptcy 

Rule 2002.  In the event no objections to entry of a final order on the Motion are timely received, 

this Court may enter such final order without need for the Final Hearing. 

3. The Debtors are authorized to maintain the Surety Bond Program without 

interruption, including the payment of premiums, performance under the Surety Indemnity 

Agreement (including providing collateral security), renewal or obtainment of new surety bonds, 

and execution of other agreements in connection with the Surety Bond Program.  

Notwithstanding the foregoing, the Debtors shall not grant a superpriority administrative expense 

claim under section 364(c)(1) to any surety (including the Issuer) or provide any surety 

(including the Issuer) with any form of security other than cash collateral or, if applicable, letters 
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of credit, and any such cash collateral or letters of credit to be provided as security must be 

included in the budget approved by the debtor-in-possession lenders or otherwise be consented 

to in writing by the debtor-in-possession lenders. 

4. Notwithstanding the relief granted in this Interim Order and any actions taken 

pursuant to such relief, nothing in this Interim Order shall be deemed:  (a) an admission as to the 

validity of any particular claim against a Debtor entity; (b) a waiver of the Debtors’ rights to 

dispute any particular claim on any grounds; (c) a promise or requirement to pay any particular 

claim; (d) an implication or admission that any particular claim is of a type specified or defined 

in this Interim Order or the Motion; (e) a request or authorization to assume or reject any 

agreement, contract, or lease pursuant to section 365 of the Bankruptcy Code; (f) a waiver or 

limitation of the Debtors’ rights under the Bankruptcy Code or any other applicable law; or (g) a 

concession by the Debtors that any liens (contractual, common law, statutory, or otherwise) 

satisfied pursuant to this Interim Order or the Motion are valid, and the Debtors expressly 

reserved their rights to contest the extent, validity, or perfection or seek avoidance of all such 

liens. 

5. The banks and financial institutions on which checks were drawn or electronic 

payment requests made in payment of the prepetition obligations approved herein are authorized 

and directed to receive, process, honor, and pay all such checks and electronic payment requests 

when presented for payment, and all such banks and financial institutions are authorized to rely 

on the Debtors’ designation of any particular check or electronic payment request as approved by 

this Interim Order. 

6. The Debtors are authorized to issue postpetition checks, or to effect postpetition 

fund transfer requests, in replacement of any checks or fund transfer requests that are dishonored 
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as a consequence of these chapter 11 cases with respect to prepetition amounts owed in 

connection with any Surety Bond Program.  

7. The contents of the Motion satisfy the requirements of Bankruptcy Rule 6003(b). 

8. Notice of the Motion as provided therein shall be deemed good and sufficient 

notice of such Motion and the requirements of Bankruptcy Rule 6004(a) are satisfied by such 

notice. 

9. Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this 

Interim Order are immediately effective and enforceable upon its entry. 

10. Notwithstanding anything to the contrary in this Interim Order, any payment 

made (or to be made) and any authorization contained in this Interim Order shall be subject to 

the terms, conditions, limitations, and requirements of the Interim Order (I) Authorizing 

Postpetition Secured Financing Pursuant to 11 U.S.C. §§ 105(a), 361, 362, 363, 364(c)(1), 

364(c)(2), 363(c)(3), 364(d)(1) and 364(e), (II) Authorizing the Debtors’ Use of Cash Collateral 

Pursuant to 11 U.S.C. 363, (III) Granting Adequate Protection Pursuant to 11 U.S.C. §§ 361, 

363, and 364, and (IV) Scheduling a Final Hearing Pursuant to Bankruptcy Rules 4001(b) and 

4001(c) (together with any approved budget (including any permitted variances) in connection 

therewith, the “Interim DIP Order”), and to the extent there is any inconsistency between the 

terms of the Interim DIP Order and any action taken or proposed to be taken under this Interim 

Order, the terms of the Interim DIP Order (together with any approved budget (including any 

permitted variances) in connection therewith) shall control.  

11. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted in this Interim Order in accordance with the Motion. 
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12. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of this Interim Order. 

Dated:  __________, 2018  
Birmingham, Alabama UNITED STATES BANKRUPTCY JUDGE 
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UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 

 )  
In re: ) Chapter 11 
 )  
MISSION COAL COMPANY, LLC, et al.,1 ) Case No. 18-04177-11 (___) 
 )  
    Debtors. ) (Joint Administration Requested) 
 )  
 ) Re:  Docket No. __ 

FINAL ORDER (I) APPROVING CONTINUATION OF  
SURETY BOND PROGRAM AND (II) GRANTING RELATED RELIEF 

Upon the motion (the “Motion”)2 of the above-captioned debtors and debtors in 

possession (collectively, the “Debtors”) for entry of a final order (this “Final Order”), 

(a) authorizing the Debtors to continue, renew, and supplement the Surety Bond Program on an 

uninterrupted basis, and (b) granting related relief, all as more fully set forth in the Motion; and 

upon the First Day Declaration; and this Court having jurisdiction over this matter pursuant to 28 

U.S.C. §§ 157 and 1334 and the General Order of Reference from the United States District 

Court for the Northern District of Alabama, dated January 12, 1995; and this Court having found 

that this is a core proceeding pursuant to 28 U.S.C. § 157(b)(2); and that this Court may enter a 

final order consistent with Article III of the United States Constitution; and this Court having 

found that venue of this proceeding and the Motion in this district is proper pursuant to 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, include:  Mission Coal Company, LLC (8465); Beard Pinnacle, LLC (0637); Oak Grove Land 
Company, LLC (6068); Oak Grove Resources, LLC (0300); Pinnacle Land Company, LLC (6070); Pinnacle 
Mining Company, LLC (7780); Seminole Alabama Mining Complex, LLC (6631); Seminole Coal Resources, 
LLC (1795); Seminole West Virginia Mining Complex, LLC (7858); Seneca Coal Resources, LLC (1816); and 
Seneca North American Coal, LLC (5102).  The location of the Debtors’ service address is:  7 Sheridan Square, 
Suite 300, Kingsport, Tennessee 37660. 

2  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion. 
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28 U.S.C. §§ 1408 and 1409; and this Court having found that the Debtors’ notice of the Motion 

and opportunity for a hearing on the Motion were appropriate under the circumstances and no 

other notice need be provided; and this Court having reviewed the Motion and having heard the 

statements in support of the relief requested therein at a hearing before this Court 

(the “Hearing”); and this Court having determined that the legal and factual bases set forth in the 

Motion and at the Hearing establish just cause for the relief granted herein; and upon all of the 

proceedings had before this Court; and after due deliberation and sufficient cause appearing 

therefor, it is HEREBY ORDERED THAT: 

1. The Motion is granted on a final basis as set forth herein. 

2. The Debtors are authorized to maintain the Surety Bond Program without 

interruption, including the payment of premiums, performance under the Surety Indemnity 

Agreement (including providing collateral security), renewal or obtainment of new surety bonds, 

and execution of other agreements in connection with the Surety Bond Program.  

Notwithstanding the foregoing, the Debtors shall not grant a superpriority administrative expense 

claim under section 364(c)(1) to any surety (including the Issuer) or provide any surety 

(including the Issuer) with any form of security other than cash collateral or, if applicable, letters 

of credit, and any such cash collateral or letters of credit to be provided as security must be 

included in the budget approved by the debtor-in-possession lenders or otherwise be consented 

to in writing by the debtor-in-possession lenders.   

3. Notwithstanding the relief granted in this Final Order and any actions taken 

pursuant to such relief, nothing in this Final Order shall be deemed:  (a) an admission as to the 

validity of any particular claim against a Debtor entity; (b) a waiver of the Debtors’ rights to 

dispute any particular claim on any grounds; (c) a promise or requirement to pay any particular 
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claim; (d) an implication or admission that any particular claim is of a type specified or defined 

in this Final Order or the Motion; (e) a request or authorization to assume or reject any 

agreement, contract, or lease pursuant to section 365 of the Bankruptcy Code; (f) a waiver or 

limitation of the Debtors’ rights under the Bankruptcy Code or any other applicable law; or (g) a 

concession by the Debtors that any liens (contractual, common law, statutory, or otherwise) 

satisfied pursuant to this Final Order or the Motion are valid, and the Debtors expressly reserved 

their rights to contest the extent, validity, or perfection or seek avoidance of all such liens. 

4. The banks and financial institutions on which checks were drawn or electronic 

payment requests made in payment of the prepetition obligations approved herein are authorized 

and directed to receive, process, honor, and pay all such checks and electronic payment requests 

when presented for payment, and all such banks and financial institutions are authorized to rely 

on the Debtors’ designation of any particular check or electronic payment request as approved by 

this Final Order. 

5. The Debtors are authorized to issue postpetition checks, or to effect postpetition 

fund transfer requests, in replacement of any checks or fund transfer requests that are dishonored 

as a consequence of these chapter 11 cases with respect to prepetition amounts owed in 

connection with any Surety Bond Program.  

6. Notice of the Motion as provided therein shall be deemed good and sufficient 

notice of such Motion and the requirements of Bankruptcy Rule 6004(a) are satisfied by such 

notice. 

7. Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Final 

Order are immediately effective and enforceable upon its entry. 
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8. Notwithstanding anything to the contrary in this Final Order, any payment made 

(or to be made) and any authorization contained in this Final Order shall be subject to the terms, 

conditions, limitations, and requirements of the Final Order (I) Authorizing Postpetition Secured 

Financing Pursuant to 11 U.S.C. §§ 105(a), 361, 362, 363, 364(c)(1), 364(c)(2), 363(c)(3), 

364(d)(1) and 364(e), (II) Authorizing the Debtors’ Use of Cash Collateral Pursuant to 11 

U.S.C. 363, (III) Granting Adequate Protection Pursuant to 11 U.S.C. §§ 361, 363, and 364, and 

(IV) Scheduling a Final Hearing Pursuant to Bankruptcy Rules 4001(b) and 4001(c) (together 

with any approved budget (including any permitted variances) in connection therewith, the 

“Final DIP Order”), and to the extent there is any inconsistency between the terms of the Final 

DIP Order and any action taken or proposed to be taken under this Final Order, the terms of the 

Final DIP Order (together with any approved budget (including any permitted variances) in 

connection therewith) shall control. 

9. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted in this Final Order in accordance with the Motion. 

10. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of this Final Order. 

Dated:  __________, 2018  
Birmingham, Alabama UNITED STATES BANKRUPTCY JUDGE 
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Surety Bonds 
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Obligee1 Debtor Surety Nature of Bond Surety Bond 
Number 

Bond 
Amount 

Alabama Surface Mining 
Commission 

Oak Grove Resources, LLC Indemnity National Concord Prep Plant N-7000114-2-1 $397,095 

State Oil and Gas Board of 
Alabama 

Oak Grove Resources, LLC Indemnity National Blanket Bond N-7000118-2-1 $100,000 

Alabama Surface Mining 
Commission 

Oak Grove Resources, LLC Indemnity National Removal-strip 
mining & other 

N-7000122-2-1 $25,645 

Alabama Surface Mining 
Commission 

Oak Grove Resources, LLC Indemnity National Removal-strip 
mining & other 

N-7000123-2-1 $15,410 

Alabama Surface Mining 
Commission 

Oak Grove Resources, LLC Indemnity National Removal-strip 
mining & other 

N-7000124-2-1 $77,453 

Alabama Surface Mining 
Commission 

Oak Grove Resources, LLC Indemnity National Removal-strip 
mining & other 

N-7000176-1-1 $902,750 

Alabama Surface Mining 
Commission 

Oak Grove Resources, LLC Indemnity National Removal-strip 
mining & other 

N-7000177-1-1 $220,628 

Alabama Surface Mining 
Commission 

Oak Grove Resources, LLC Indemnity National Removal-strip 
mining & other 

N-7000674-1-1 $5,000,000 

Alabama Surface Mining 
Commission 

Oak Grove Resources, LLC Indemnity National Removal-strip 
mining & other 

N-7000676-1-1 $5,031,113 

Alabama Surface Mining 
Commission 

Oak Grove Resources, LLC Indemnity National Removal-strip 
mining & other 

N-7000678-1-1 $2,520,973 

Alabama Surface Mining 
Commission 

Seminole Alabama Mining 
Complex, LLC 

Indemnity National Removal-strip 
mining & other 

N-7001193-1-1 $585,235 

Alabama Surface Mining 
Commission 

Seminole Alabama Mining 
Complex, LLC 

Indemnity National Removal-strip 
mining & other 

N-7001194-1-1 $552,000 

Alabama Surface Mining 
Commission 

Seminole Alabama Mining 
Complex, LLC 

Indemnity National Removal-strip 
mining & other 

N-7001195-1-1 $415,150 

Alabama Surface Mining 
Commission 

Seminole Alabama Mining 
Complex, LLC 

Indemnity National Removal-strip 
mining & other 

N-7001196-1-1 $314,870 

Alabama Surface Mining 
Commission 

Seminole Alabama Mining 
Complex, LLC 

Indemnity National Removal-strip 
mining & other 

N-7001197-1-1 $265,650 

                                                 
1  Two of the Debtors’ bonds which are currently active were issued by First Surety.  These two bonds do not include an obligee. 
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Obligee1 Debtor Surety Nature of Bond Surety Bond 
Number 

Bond 
Amount 

Alabama Surface Mining 
Commission 

Seminole Alabama Mining 
Complex, LLC 

Indemnity National Removal-strip 
mining & other 

N-7001198-1-1 $136,562 

Alabama Surface Mining 
Commission 

Seminole Alabama Mining 
Complex, LLC 

Indemnity National Removal-strip 
mining & other 

N-7001199-1-1 $118,450 

Alabama Surface Mining 
Commission 

Seminole Alabama Mining 
Complex, LLC 

Indemnity National Removal-strip 
mining & other 

N-7001200-1-1 $76,647 

Alabama Surface Mining 
Commission 

Seminole Alabama Mining 
Complex, LLC 

Indemnity National Removal-strip 
mining & other 

N-7001201-1-1 $72,680 

Alabama Surface Mining 
Commission 

Seminole Alabama Mining 
Complex, LLC 

Indemnity National Removal-strip 
mining & other 

N-7001202-1-1 $66,700 

Alabama Surface Mining 
Commission 

Seminole Alabama Mining 
Complex, LLC 

Indemnity National Removal-strip 
mining & other 

N-7001203-1-1 $2,734,470 

Alabama Surface Mining 
Commission 

Seminole Alabama Mining 
Complex, LLC 

Indemnity National Removal-strip 
mining & other 

N-7001204-1-1 $6,018,496 

West Virginia Department of 
Environmental Protection 

Pinnacle Mining Company, LLC Indemnity National GR1, GR2, NR 
pumps 

N-7000842-1-1 $244,200 

West Virginia Department of 
Environmental Protection 

Pinnacle Mining Company, LLC Indemnity National Pinnacle Plant N-7000843-1-1 $558,760 

West Virginia Department of 
Environmental Protection 

Pinnacle Mining Company, LLC Indemnity National Gob Gas Well Sites N-7000844-1-2 $520,000 

West Virginia Department of 
Environmental Protection 

Pinnacle Mining Company, LLC Indemnity National Impoundment N-7000845-1-1 $1,162,200 

West Virginia Department of 
Environmental Protection 

Pinnacle Mining Company, LLC Indemnity National 50 Mine & 
warehouse 

N-7000846-1-1 $811,200 

West Virginia Department of 
Environmental Protection 

Pinnacle Mining Company, LLC Indemnity National Maitland Ponds N-7000847-1-1 $26,040 

West Virginia Department of 
Environmental Protection 

Pinnacle Mining Company, LLC Indemnity National Slope/Dump N-7000848-1-1 $50,600 

West Virginia Department of 
Environmental Protection 

Pinnacle Mining Company, LLC Indemnity National 145 Acres Wyoming 
County 

N-7000935-1-1 $145,000 

West Virginia Department of 
Environmental Protection 

Pinnacle Mining Company, LLC Indemnity National Installing Power 
Line 

N-7000951-1-1 $75,000 
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Obligee1 Debtor Surety Nature of Bond Surety Bond 
Number 

Bond 
Amount 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National  N-7000173-1-1 $109,800 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Greencastle HR N-7000849-1-1 $20,000 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Haul road Refuse 
area 

N-7000850-1-1 $11,000 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Eagle Loadout N-7000851-1-1 $10,000 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Eagle Loadout N-7000852-1-1 $145,000 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Katie Prep Plant N-7000853-1-1 $27,000 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Stover Hollow 
Refuse Area 

N-7000854-1-1 $66,000 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Elkridge Stockpile N-7000855-1-1 $10,000 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Sycamore North 
(elkridge) Haul road 

N-7000856-1-1 $15,600 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Sycamore North 
(elkridge) Haul road 

N-7000857-1-1 $15,000 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Mt. McGuire 
Surface Mine 

N-7000858-1-1 $10,000 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National High Wall Mining 
Bond 

N-7001206-1-1 $178,200 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Sycamore North 
Mine 

N-7000859-1-1 $67,640 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Sycamore North 
Mine 

N-7000860-1-1 $288,360 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National  N-7000861-1-1 $357,520 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National  N-7000862-1-1 $398,720 
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Obligee1 Debtor Surety Nature of Bond Surety Bond 
Number 

Bond 
Amount 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Sycamore North 
Mine 

N-7000863-1-1 $412,960 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Sycamore North 
Mine 

N-7000864-1-1 $153,080 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Sycamore North 
Mine 

N-7000865-1-1 $231,400 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Huffman Surface 
Mine 

N-7000866-1-1 $10,000 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Sycamore South 
Extension 

N-7000867-1-1 $590,400 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Sycamore South 
Extension 

N-7000868-1-1 $460,800 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Sycamore South 
Extension 

N-7000869-1-1 $226,800 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Sycamore South 
Extension 

N-7000870-1-1 $165,600 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Sycamore South 
Extension 

N-7000871-1-1 $529,200 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Sycamore South 
Extension 

N-7000872-1-1 $108,000 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Chilton 
Contour/Haul road 

N-7000873-1-1 $12,800 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Chilton 
Contour/Haul road 

N-7000874-1-1 $46,000 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Sycamore South 
Surface Mine 

N-7000875-1-1 $809,600 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Sycamore South 
Surface Mine 

N-7000876-1-1 $213,440 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Sycamore South 
Surface Mine 

N-7000877-1-1 $250,240 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Sycamore South 
Surface Mine 

N-7000878-1-1 $684,480 
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Obligee1 Debtor Surety Nature of Bond Surety Bond 
Number 

Bond 
Amount 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Sycamore South 
Surface Mine 

N-7000879-1-1 $220,800 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Sycamore South 
Surface Mine 

N-7000880-1-1 $139,840 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Rhetta Deep Mine N-7000881-1-1 $10,000 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Maple Eagle East 
Deep Mine 

N-7000882-1-1 $63,480 

West Virginia Department of 
Environmental Protection 

Seminole West Virginia Mining 
Complex, LLC 

Indemnity National Maple Eagle No. 1 
Mine 

N-7000883-1-1 $46,200 

 Seminole West Virginia Mining 
Complex, LLC 

First Surety Mitigation Bond 10953-CR-WV $114,000 

 Seminole West Virginia Mining 
Complex, LLC 

First Surety Division of 
Highways 

10984-DH-
WV 

$25,000 
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        No.  _______________________  

AGREEMENT  
FOR 

COAL RECLAMATION BOND AND PERFORMANCE BONDS 
 

 THIS AGREEMENT ("Agreement") is effective as of the 31st day of January, 2018, by 
and among Indemnity National Insurance Company, c/o Cumberland Surety, Inc., a Mississippi 
corporation, whose address is 340 South Broadway, Suite 100, Lexington, Kentucky  40508 and 
its subsidiaries, affiliate, successors, assigns, co-sureties, fronting companies and/or reinsurers, 
whether in existence now or hereafter (collectively, the “Surety”), Mission Coal Company, LLC, 
a Delaware limited liability company, whose address is Seven Sheridan Square, Suite 300, 
Kingsport, Tennessee 37660 (“Principal”), and the subsidiaries and remote subsidiaries of 
Principal set forth on Exhibit A hereof (each, a “Guarantor” and collectively the “Guarantors”). 

W I T N E S S E T H: 

 WHEREAS, upon request by Principal as evidenced by Principal's execution of this 
Agreement, and upon the express condition that this Agreement be executed, Surety has agreed 
to provide various Surety Bonds (each, a "Surety Bond" and collectively the “Surety Bonds”) in 
favor of certain “Obligees” on behalf of and in the name of Principal, the Guarantors or their 
Affiliates to guarantee the performance of Principal, Guarantors or their Affiliates in respect of 
Reclamation pursuant to the Reclamation Plan for Principal's Permits on the Bonded Area, or in 
respect of performance bonds securing the obligations of Principal, the Guarantors or their 
Affiliates in respect of certain mineral leases.  Any Surety Bond executed pursuant to this 
Agreement is incorporated by reference upon its execution;  

 WHEREAS, Principal and any Guarantor have a substantial and beneficial interest in the 
obtaining of the Surety Bonds and Performance Bonds and/or in Surety's refraining from 
canceling such Surety Bonds and Performance Bonds;  

 WHEREAS, Principal expressly agrees that, upon Surety's acceptance of the application 
from a representative of Principal, the execution of a Surety Bond shall constitute in each 
instance a request from Principal that Surety assume suretyship, both prior and subsequent to the 
execution of this Agreement and each such Surety Bond, obligation, continuation, extension, 
alteration and renewal shall be within the provisions of the Agreement;  

 WHEREAS, if Surety procures the execution of any Surety Bonds by other companies, 
or executes such Surety Bonds with reinsuring companies for Principal, Guarantors or their 
Affiliates, whether prior to or subsequent to the execution and delivery of this Agreement then 
all the terms and conditions of this Agreement shall apply and operate for the benefit of such 
other companies, co-sureties, and reinsurers as their interest may appear;  

WHEREAS, Surety has and shall rely upon the financial information, Permit terms 
(including Method of Operation) and other information that Principal or Guarantors have 
supplied to Surety as the basis upon which Surety has or may issue its Surety Bonds on behalf of 
Principal; and 
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 WHEREAS, neither Principal, Guarantors nor their Affiliates, on one hand, and Surety, 
on the other hand, desire Surety to issue any Surety Bond, pursuant to this Agreement, to 
guarantee or pay for long term water treatment obligations.  

 NOW, THEREFORE, in consideration of the premises and the promises herein 
contained, the Surety, Principal and Guarantors, intending to be legally bound hereto agree as 
follows: 

1. Definitions.  As used in this Agreement, unless through regulatory amendment the 
“Department” changes a parallel definition; or unless the context otherwise requires; or it is 
expressly provided to the contrary, the following terms shall have the following meanings: 

 
(a) "Affiliate" or "Affiliated Company" means any person or entity that 

directly, or indirectly, through one or more intermediaries, controls or is controlled by, or is 
under common control with, the person or entity specified. 

 
(b) "Bonded Area" means the Permit Area, or portion thereof, which is 

covered by a Surety Bond issued by Surety pursuant to this Agreement. The Bonded Area shall 
be easily identifiable by reference to a map contained in the Department approved Permit. 

 
(c) “Collateral Escrow Account” means an account titled to and under control 

of Surety where the collateral is deposited from time to time in respect of Surety Bonds and 
Performance Bonds. 

 
(d) "Department" means any regulatory authority having jurisdiction over the 

acceptance and release of Surety Bonds executed pursuant to this Agreement.  
 
(e) “Disturbed Area” means an area within the Bonded Area where 

vegetation, topsoil or overburden is removed or upon which topsoil, spoil, coal processing waste, 
underground development waste, or non-coal waste is placed by Mining and Reclamation 
Operations.  A Disturbed Area shall continue to be classified as such until Reclamation is 
complete and the Surety Bond is released by the Department. 

 
(f) “Escrow Account” or “Collateral Escrow Account” means that collateral 

provided in order to satisfy the obligations created by this Agreement.    
   

(g) "Method of Operation" means a plan or method of operation for Mining 
and Reclamation Operations on the Bonded Area approved by the Department. 

 
(h) "Mining and Reclamation Operations" means mining, conservation and 

reclamation activities conducted and all activities necessary and incident to the Reclamation of 
such Operations. 

 
(i) "Notice of Violation” means a Noncompliance and Order for Remedial 

Measures or a similar written document or order prepared by an authorized representative of the 
Department; or any document issued by a state or federal SMCRA agency with jurisdiction over 
the Operation, which sets forth with specificity the violations which the authorized representative 
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determines to have occurred based upon his inspection, and the necessary remedial actions, if 
any, and the time schedule for completion thereof, which the authorized representative deems 
necessary and appropriate to correct the violations. 

 
(j) "Obligee" means a person or entity (governmental or private) in favor of 

whom the Surety Bond is issued.   
 
(k) “Operation” or “Operations” means mining operations, including all of the 

premises, facilities, and roads used in the process of producing coal from a Bonded Area, or any 
Bonded Area where overburden is removed for the purpose of determining the location, quality 
or quantity of a natural deposit, or the activity to facilitate or accomplish the extraction or 
removal of coal from the Permit Area or the Bonded Area. 

 
(l) "Order for Cessation” means an Order for Cessation and Immediate 

Compliance or a written document or order issued by an authorized representative of the 
Department, or any similar document issued by a state or federal SMCRA agency with 
jurisdiction over the Operation, when a Principal has been issued a Notice of Noncompliance and 
Order for Remedial Measures or any similar document by a state or federal SMCRA agency and 
has failed to comply with the terms thereof, within the time limits set forth therein or as 
subsequently extended, or the authorized representative finds any condition or practice or any 
violation of any statute or regulation or any condition of a permit or exploration approval which 
creates an imminent danger to the health or safety of the public or is causing or can reasonably 
be expected to cause significant, imminent environmental harm to land, air or water resources. 

 
(m) “Ownership or Control” means any one or a combination of the following 

relationships:  (i) being a permittee of a surface coal mining operation; (ii) based on instruments 
of ownership or voting securities, owning of record in excess of fifty percent (50%) of an entity; 
(iii) having any other relationship that gives one (1) person authority directly or indirectly to 
determine the manner in which an applicant, an operator, or other entity conducts surface coal 
mining operations; (iv) being an officer or director of an entity; (v) being the operator of a 
surface coal mining operation; (vi) having the ability to commit the financial or real property 
assets or working resources of an entity; (vii) being a general partner in a partnership; (viii) 
based on the instruments of ownership or the voting securities of a corporate entity, owning of 
record greater than ten percent (10%) but less than or equal to fifty percent (50%) of the entity; 
or (ix) owning or controlling coal to be mined by another person under a lease, sublease, or other 
contract and having the right to receive the coal after mining or having authority to determine the 
manner in which that person or another person conducts a surface coal mining operation; 
provided, however, the relationships specified in (iv) through (ix) above are presumed to 
constitute ownership or control unless a person can demonstrate that the person subject to the 
presumption does not in fact have the authority directly or indirectly to determine the manner in 
which the relevant surface coal mining operation is conducted. 

 
(n) “Performance Bond” means the performance bonds of the Principal 

secured by the indemnity agreement provided by the Surety to the applicable Obligee on behalf 
of Principal in order to guarantee Principal’s mineral lease payment obligations. 
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(o) "Permit" means the written approval issued by the Department to the 
Principal to conduct Mining and Reclamation Operations, including any amendments or 
revisions thereto, subject to the provisions of Paragraph 2, herein.  As used herein, Permit or 
Permits shall mean any or all permits listed on attached Schedules or any other permit for which 
Surety has issued a Surety Bond under this Agreement. 

 
(p) "Permit Area" means the area of land and water within boundaries 

designated in the approved Permit application, which shall include, without limitation, all areas 
which are or will be affected by Mining and Reclamation Operations under the Permit 

 
(q) "Premium" means the total premium payment for all Surety Bonds or any 

premium assessed for any one Surety Bond under this Agreement. 
 

(r) "Reclamation" means the reconditioning and restoration of areas affected 
by mining operations within the Bonded Area as required by (i) the Reclamation Plan, (ii) the 
terms of any applicable Permit(s), and (iii) SMCRA and regulations promulgated thereunder. 

 
(s) "Reclamation Plan" means a plan for reclamation of the Bonded Area 

approved by the Department. 
 

(t) “SMCRA” means the Surface Mining Control and Reclamation Act of 
1977 (PL 95-87), as amended; and any state regulatory program adopted to achieve primacy 
under SMCRA. 

 
(u) “Surety” shall mean Indemnity National Insurance Company and its 

subsidiaries, affiliate, successors, assigns, co-sureties, fronting companies and/or reinsurers, 
whether in existence now or hereafter, obligated with respect to the Surety Bonds and/or 
Performance Bonds. 

 
(v) "Surety Bond" means the reclamation bonds or other bonds of the 

Principal, Guarantors or their Affiliates secured by the indemnity agreement provided by the 
Surety to the Department or other Obligee on behalf of Principal Guarantors or their Affiliates in 
order to guarantee Principal, Guarantors or their Affiliates' Reclamation obligations on the 
Bonded Area.   

 
2. Term and Surety’s Right of First Refusal. 

 
(a) The term of this Agreement shall commence as of the Effective Date and 

shall terminate automatically upon the full release of Surety by the Department or other obligees 
for all Surety Bonds and Performance Bonds or as otherwise mutually agreed to in writing by the 
Surety and Principal. 

 
(b) For a period of five (5) calendar years following the Effective Date, 

neither Principal, Guarantors nor their Affiliates shall secure Surety Bonds or Performance 
Bonds from any source other than Surety without first providing Surety the opportunity to issue 
the Surety Bonds or Performance Bonds in accordance with the Terms of this Agreement.  Upon 
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receiving a request for a Surety Bond or Performance Bond from Principal, any Guarantor or 
their Affiliate, Surety shall have no less than five (5) business days to inform Principal, 
Guarantor, or their Affiliate of Surety’s determination on whether Surety will issue the Surety 
Bond or Performance Bond.  If Surety informs Principal, Guarantor or their Affiliate that Surety 
will issue the requested Surety Bond or Performance bond, Surety must issue the bond within 
five (5) business days from the date Surety informed Principal, Guarantor or their Affiliate of 
Surety’s decision to issue the Surety Bond or Performance Bond.  If Surety fails to comply with 
the timeframes contained within this Section 2.(b) or if Surety informs Principal, Guarantor or 
their Affiliate that Surety will not issue the requested Surety Bond or Performance Bond, then 
Principal, Guarantor or their Affiliate may seek to have the Surety Bond or Performance Bond 
issued by another surety company. 

 
(c) Section 2.(b) shall cease to apply if Surety becomes bankrupt, is 

adjudicated a bankrupt, makes a general assignment for the benefit of its creditors or files a 
petition under any bankruptcy, insolvency or similar proceeding. 

 
3. Issuance of Surety Bonds and Performance Bonds.   
 

(a) Upon written request by Principal, Surety shall consider issuance of 
Surety Bonds or Performance Bonds so long as Principal and Guarantors meet and continue to 
meet underwriting criteria. 

 
(b) The Surety Bonds shall operate to the benefit of Principal, Guarantors and 

their Affiliates and of Principal's Bonded Areas within Principal’s Permit(s), including any 
amendments or revisions thereto by the Department or other Obligee from time to time; 
provided, that the Surety Bonds shall not operate for the benefit of any such revisions or 
amendments which increase or alter any of the following:  (i) the acreage, (ii) Method of 
Operation, (iii) mining method(s), or the (iv) risks associated with the Bonded Area without 
Surety’s prior written consent in the form of a rider to this Agreement. By way of example, but 
not limitation, this Agreement (nor any Surety Bond issued in connection herewith) may be used 
to guarantee or pay for long term water treatment obligations.   

 
(c) The Performance Bonds shall operate to the benefit of Principal, 

Guarantors and their Affiliates in respect of mineral leases, including any amendments or 
revisions thereto. 

 
(d) Nothing in this Agreement shall be construed to require Surety to assume 

suretyship and obligations or execute Surety Bonds or Performance Bonds or to assume 
continuation, extension, alteration or renewal thereof, or to deprive Surety of any right to 
withdraw from such suretyship at any time it desires, except as set forth in any prior Surety Bond 
or Performance Bond. 

 
(e) If Surety procures the execution of any Surety Bonds or Performance 

Bonds by other companies, or executes such Surety Bonds or Performance Bonds with reinsuring 
companies for Principal, the Guarantors or their Affiliates, whether prior to or subsequent to the 
execution and delivery of the Agreement, then all the terms and conditions of this Agreement 
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shall apply and operate for the benefit of such other companies, co-sureties and reinsurers as 
their interest may appear. 

 
4. Payment of Premiums.  Principal, or upon Principal's default, any Guarantor, shall 

pay to Surety an annual Premium equal to two and three fourths of one percent (2.75%) of the 
face amount of all Surety Bonds and Performance Bonds executed pursuant to this Agreement, 
payable upon issuance of each Surety Bond and Performance Bond and due annually thereafter 
on the anniversary date of each Surety Bond issued by Surety.  Upon payment, the Premium is 
deemed fully earned and non-refundable.  Principal and Guarantors understand and acknowledge 
that the filed rates for Surety Bonds and Performance Bonds vary among the various states in 
which Surety Bonds and Performance Bonds are issued, and Principal and Guarantors hereby 
accept this rate as an acceptable, standardized rate to facilitate the ease of handling, waiving any 
requirements for formal consents to the rate or other documentation routinely required for the 
deviation from filed rates.  The rate of Premium may change as provided herein or as provided in 
any rider to this Agreement. 

 
(a) Time and Amount of Payment.  The first year’s annual Premium shall be 

paid in full upon execution of this Agreement.  All Premiums beginning one (1) year after the 
date of this Agreement shall be due on or before the annual anniversary date of the execution of 
the Surety Bond or Performance Bond until Surety is released from all liability on the applicable 
Surety Bond or Performance Bond as evidenced by the return of the Surety Bond or Performance 
Bond to Surety.  The terms and conditions of the riders referred to herein are incorporated herein 
and made a part of as fully as if stated herein. Appropriate premium surcharge tax will be added 
to the Premium due.  The provisions of Paragraph 9 hereof shall apply if Principal shall fail to 
pay any Premium within ten (10) days from its due date if any is required by local, state or 
federal law.  Payments shall be made to Surety at the office of its agent.  

 
(b) Obligation to Pay Entire Premium.  The obligation of Principal or, upon 

Principal's default, any Guarantor hereunder to pay the Premium shall be continuous and shall 
survive the term of this Agreement.  The Principal, or upon Principal's default, any Guarantor 
shall have all obligations listed herein, including all premium payments, fees and taxes, despite 
the Principal's failure to undertake mining or completion of any mining or disturbance of the 
Permit Area. 

 
5. Operating Covenants of Principal.  Principal, or upon default of Principal, 

Guarantors, shall, during the term of this Agreement: 
 

(a) make or cause to be made all reports and payments of any kind to the 
Department or other governmental authorities that may be required by all applicable statutes, 
ordinances, rules or regulations of the Department and any state, federal or local governmental 
authority, with respect to Reclamation or Operations on the Permit Area and supply timely 
evidence of such to Surety; 

 
(b) comply with all applicable rules, regulations and laws of any state, federal 

or local governmental authority pertaining to or regulating Operations; 
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(c) comply with the requirements of the Reclamation Plan and Method of 
Operation, and Permit, as approved by the Department and as amended from time to time, or 
other bonded contract; 

 
(d) furnish Surety with a copy of any Permit promptly after its receipt by 

Principal; 
 
(e) furnish Surety with a copy of Principal's mining application promptly 

upon Principal's application for the Surety Bond, all revisions or amendments, and applications 
and approvals thereto from time to time whether in the Bonded Area or not; 

 
(f) in the event of default, make available to Surety for examination and 

copying such books, records and accounts of Principal pertaining to Principal's Mining and 
Reclamation Operations on the Bonded Area and the Permit Area, or to Principal’s Operation, as 
shall be requested by Surety from time to time during the term of this Agreement. 

 
(g) implement and complete work on the Operation, or Reclamation on the 

Bonded Area, carefully and diligently in accordance with the Reclamation Plan, the Method of 
Operation and the Permit, and all applicable laws, rules and regulations and immediately remedy 
or correct any violation contained in a Notice of Violation and Order for Cessation or any other 
document issued by the Department upon Principal's receipt of same; 

 
(h) promptly notify Surety, and furnish Surety with a copy, of any Notice of 

Violation, Order for Cessation, agreed order, consent order, consent decree or any other similar 
document issued by the Department and received by Principal; 

 
(i) promptly notify Surety in writing at least five (5) days before 

Department's issuance of any major revision or amendment to the Permit, and furnish Surety 
with copies, of any amendments and revisions of the Permit or of the Reclamation Plan and 
secure a Rider from Surety in this event; 

 
(j) promptly notify Surety of any temporary shutdown of Mining and 

Reclamation Operations or other Bonded Area which is expected to or does in fact exceed seven 
(7) days; 

 
(k) annually supply Surety with audited financial statements and other 

financial statements of Principal as Surety may request from time to time, as the same are 
prepared in the ordinary course of business;  

 
(l) at all times indemnify and save Surety’s officers and employees; and 

Surety, its successors and assigns, harmless from and against any and all claims, suits, actions, 
debts, damages, costs, charges and expenses, including court costs and  reasonable attorneys' 
fees, payable on demand of Surety, against all liability, losses and damages of any nature 
whatsoever, whether actually incurred or not, that Surety shall or may at any time sustain or be 
put to by reason of the execution by Surety of any and all such Surety Bonds, obligations, or any 
continuations, extensions, alterations or renewals thereof, and any new Surety Bond or 
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obligation.  Should Surety request collateral security on the Surety Bonds, Principal, and any 
Guarantors shall deposit said sum upon demand of Surety;  

 
(m) engage concurrently with Principal’s execution of this Agreement, at 

Principal’s expense, an engineer or construction consultant (“Consultant”) approved by Surety to 
perform the following functions on a schedule deemed appropriate by Surety, in its reasonable 
discretion.  The functions referred to include, but are not limited to: site visits; taking video, 
preparing still or digital images of the Bonded Areas; the preparation of reclamation cost 
analyses for active and inactive Bonded Areas; the monitoring of Notices of Violation and 
Orders for Cessation; suggestions for permit revisions to expedite bond release; and reports of 
the any information required under this Agreement.  The engineer or consultant engaged to 
perform the obligations under this subparagraph shall also send copies to Surety’s reinsurer, if 
any.  No Surety Bonds shall be executed by Surety until the Consultant has been approved by 
Surety; and 

 
(n) pay when due all royalties due and payable in respect of the applicable 

mineral leases. 
 
6. Collateral. 
 

(a) Within ninety (90) calendar days following the effective date of this 
Agreement or within three (3) business days of the date that $6,701,038.12 of escrow funds 
currently encumbered by First Surety Corporation are released to Principal, whichever is the 
earlier, Principal shall deposit $5,267,291.12 in the Collateral Escrow Account.  In the event that 
Principal fails to satisfy its obligations under this Section, the Premium rate applicable at that 
time shall increase by twenty-five percent (25%) and shall remain at that increased rate until 
such time as Principal satisfies its obligations under this Section at which time the Premium rate 
shall decrease by twenty percent (20%) beginning with the subsequent renewal period.  

 
(b) Beginning on September 1, 2018 and continuing on the first day of each 

calendar month thereafter, Principal shall deposit one and 00/100 dollars ($1.00) (the “Per Ton 
Escrow Fee”) into the Collateral Escrow Account for each ton of coal mined and sold by 
Principal and the Guarantors during the prior calendar month; provided, however, Principal’s 
obligation to deposit the Per Ton Escrow Fee into the Collateral Escrow Account shall cease 
when the balance of the Collateral Escrow Account equals or exceeds fifty percent (50%) of total 
face amount of Surety Bonds and Performance Bonds outstanding pursuant to this Agreement 
(the “Aggregate Collateral Obligation”).  In the event that Principal fails to satisfy its obligations 
under this Section, the Premium rate applicable at that time shall increase by twenty-five percent 
(25%) and shall remain at that increased rate until such time as Principal satisfies its obligations 
under this Section at which time the Premium rate shall decrease by twenty percent (20%) 
beginning with the subsequent renewal period. 

 
(c) In the event that the balance of the Collateral Escrow Account does not 

equal or exceed thirty-three percent (33%) of total face amount of Surety Bonds and 
Performance Bonds outstanding pursuant to this Agreement as of December 31, 2019, the 
Premium rate applicable at that time shall increase by twenty-five percent (25%) and shall 
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remain at that increased rate until such time as Principal satisfies its obligations under this 
Section at which time the Premium rate shall decrease by twenty percent (20%) beginning with 
the subsequent renewal period. 

 
(d) In the event that the balance of the Collateral Escrow Account does not 

equal to exceed the Aggregate Collateral Obligation as of December 31, 2020, the Premium rate 
applicable at that time shall increase by twenty-five percent (25%) and shall remain at that 
increased rate until such time as Principal satisfies its obligations under this Section at which 
time the Premium rate shall decrease by twenty percent (20%) beginning with the subsequent 
renewal period. 

Notwithstanding anything in this Agreement to the contrary, the Premium rate shall equal 2.75% 
upon satisfaction of the Aggregate Collateral Obligation beginning with the subsequent renewal 
period. Principal shall not be entitled to receive any interest on funds deposited in the Collateral 
Escrow Account. 

 
7. Inspections by Surety; Deviations from Reclamation or Agreement Requirements.  

Surety, and its designated agent or agents, shall have the right to inspect the Bonded Area, the 
Permit Area and Principal's Mining and Reclamation Operations or other bonded Operations at 
such times as Surety shall deem reasonably necessary, provided Surety covenants that it will 
adhere to workplace safety practices of Principal, Guarantors and their Affiliates while 
inspecting the same. 

 
(a) Access to Operation or Permit Area.  Principal shall provide Surety, and 

its designated agent or agents, access to the Bonded Area and the Permit Area for the purpose of 
ensuring Principal's compliance with the Reclamation Plan, the Method of Operation, the Permit 
and this Agreement and for the purpose of conducting inspections of the Bonded Area; and for 
any purpose the Surety deems reasonably necessary to carry out any of the provisions of this 
Agreement. 

 
(b) Notice of Deviations.  If Surety shall, upon inspection of the Bonded Area, 

the Operation or Permit Area, discover or observe any deviation or potential deviation from the 
Reclamation Plan, the Method of Operation, the requirements of the Permit or the provisions of 
this Agreement, or if Surety shall discover or observe any conditions which might constitute a 
potential deviation from the same, Surety may give written notice to Principal, which notice shall 
specify such deviations, potential deviations or conditions and the reasonable time within which 
Principal shall remedy or correct the same. Within such time as Surety reasonably specifies in its 
written notice to Principal, Principal shall remedy or correct, or perform such Reclamation or 
remedial work as shall be necessary to remedy or correct, the deviations, potential deviations or 
conditions set forth in Surety's written notice to Principal. 

 
8. Surety's Right to Perform Reclamation.  Surety shall have the right, in addition to 

all other remedies available to Surety by law, to enter the Bonded Area, the Operation or Permit 
Area, and to perform such Reclamation or remedial work as Surety shall deem necessary, upon 
the occurrence of any of the following: 
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(a) Principal, Guarantors or their Affiliates shall fail to perform Reclamation 
in accordance with the Reclamation Plan, the Method of Operation, this Agreement, the Permit 
or applicable laws, rules, or regulations or to correct or remedy any deviation or potential 
deviation from the Reclamation Plan, the Method of Operation or the requirements of the Permit 
within the time required or as set forth in Surety's written notice to Principal, Guarantors or their 
Affiliates; or 

 
(b) Principal, Guarantors or their Affiliates shall fail to immediately correct or 

remedy any violation contained in a Notice of Violation, or Order for Cessation or any other 
document issued by the Department upon receipt of the same by Principal, Guarantors or their 
Affiliates from the Department, any other governmental authority; or  

 
(c) Principal, Guarantors or their Affiliates shall fail to cooperate with Surety 

in Surety's performance of Reclamation on the Bonded Area.  Principal acknowledges that in the 
performance of Reclamation, time is of the essence.  Principal, or upon Principal's default, any 
Guarantor shall reimburse Surety for all costs, expenses and reasonable attorneys’ fees, incurred 
by Surety for any and all Reclamation performed by Surety, or on behalf of Surety or by its 
employees, agents or contractors on the Bonded Area under this Agreement. 

 
9. Default and Remedies.  If Principal defaults in the performance of any of its 

obligations hereunder and, except as otherwise set forth below, said default is not cured within 
fifteen (15) days after written notice thereof to Principal, Surety shall have its common law and 
statutory rights and remedies and rights including, but not limited to, the following: 

 
(a) to make written application to the Department or other Obligee on behalf 

of Principal for release of Surety’s bond liability to the Department or such other Obligee; 
 
(b) to access the collateral in the Collateral Escrow Account and use the 

proceeds therefrom in such amount as may be necessary to provide acceptable surety on the 
Bonded Area for the remaining liability of Surety to the Department or other Obligee. 

 
(c) to obtain a decree of specific performance requiring Principal and 

Guarantor to perform any and all of the obligations under this Agreement; 
 
(d) to recover from Principal and Guarantor a sum equal to (a) one hundred 

percent (100%) of the face amount of the Surety Bond less any collateral or proceeds of 
collateral applied to Principal’s obligation to Obligee, plus (b) for the purpose of Premium, a 
recalculation of Premium due based upon five percent (5%) of the face amount of the Surety 
Bonds less any amounts paid to Surety pursuant to Paragraph 4 herein, plus (c) all of Surety's 
costs and expenses, including reasonable attorneys' fees or other fees incurred in the participation 
in any civil, administrative or other proceeding or collection of accounts, including but not 
limited to, fees incurred in the collection of accounts or the collection or satisfaction of any 
judgment rendered in Surety's favor hereunder, or incurred by Surety in any appearance before 
the Department or other administrative agency in regard to a Surety Bond, for enforcing Surety's 
rights under this Agreement or resulting from Principal's default under this Agreement. 
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(e) to order Principal to immediately cease Operations, but not Reclamation 
on the Bonded Area. 

(f) to recover any and all costs and expenses, including reasonable attorneys’ 
fees expended by Surety in performing any Reclamation pursuant to this Agreement.  Surety 
may also recover statutory post-judgment interest and the amount of any costs expended should 
the Principal fail to reimburse Surety within thirty (30) days of written request; and 

 
(g) to request, and be provided, within fifteen (15) business days of written 

notice of default to Principal, a written commitment from another insurance company or other 
form of surety, to replace the Surety Bonds, which commitment shall be satisfactory to Surety as 
determined by Surety in its reasonable discretion. 

With respect to a default by Principal in its performance of Reclamation hereunder, Surety shall 
have the right, and without the necessity of waiting fifteen (15) days, in addition to all other 
remedies available to Surety hereunder, to obtain immediately a decree of specific performance 
and mandatory injunction requiring Principal to perform its Reclamation obligations hereunder.   

Surety shall have the right but not the obligation, in addition to all other remedies then available 
to Surety, to withdraw and use funds deposited into the Collateral Escrow Account to recover 
any amounts owed to Surety pursuant to this Section. Any sums withdrawn from the Collateral 
Escrow Account pursuant to this Section shall, within thirty (30) days, be replaced by Principal 
in manner satisfactory to Surety in its sole discretion.  In the event of said withdrawal, Principal 
agrees to execute all additional riders deemed necessary by Surety in order to ensure that the 
Collateral Escrow Account is replenished within a time frame established by Surety in its sole 
discretion. 

10. Further Assurances.  Principal shall use its best efforts and will cooperate with 
Surety and take such other actions as are necessary to consummate and give effect to the terms 
and conditions of this Agreement. 

 
11. Appointment of Attorney-in-Fact.  Principal and Guarantors, by the execution of 

this Agreement and until the later of the termination of this Agreement or the full release of 
Surety by the Department or other obligees for all Surety Bonds issued in connection with this 
Agreement, irrevocably constitutes and appoints Surety (or Surety’s duly appointed designee) as 
Principal and Guarantors’ true and lawful attorney-in-fact or attorneys-in-fact with full power 
and authority in his name, place and stead to execute, acknowledge, deliver, swear to, file and 
record at the appropriate public offices such documents as may be necessary or appropriate to 
carry out the provisions of the Agreement.  Prior to the issuance of any Surety Bond, Principal 
shall execute a Limited Power of Attorney, a copy of which shall be affixed to such Surety Bond. 

 
12. Representations of Principal.  Principal hereby represents and warrants that (a) 

any and all statements made by Principal to Surety in order to induce Surety to enter into this 
Agreement, including Principal's written application for the Surety Bond to be provided 
hereunder, were true and correct on the date such statements were made and are true and correct 
as of the date hereof; (b) Principal is familiar with all applicable rules, regulations and laws 
pertaining to Principal's Mining and Reclamation Operations; and (c) Principal shall, in its 
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performance of Mining and Reclamation Operations on the Bonded Area and Permit Area during 
the term of this Agreement, remain current with all Reclamation requirements. 

 
13. Assignment by Principal.  Principal and Guarantor may not assign or transfer their 

rights, duties or obligations under this Agreement to any other party without the prior written 
consent of Surety.  Consent may be given or withheld at the Surety's sole discretion.  Any change 
of Ownership or Control by Principal or Guarantor pursuant to any term of this Agreement shall 
be deemed an assignment hereunder and is therefore prohibited without Surety’s written consent.  
If Principal or Guarantor fail to comply with the terms of this paragraph, they shall immediately 
provide Surety with collateral in an amount satisfactory to Surety, in its sole discretion. 
Collateral will be in the form of: (a) an irrevocable letter of credit in form, content and issued by 
a financial institution acceptable to Surety; (b) a pledged money market account in form, content 
and issued by a financial institution acceptable to Surety; (c) cash; or (d) other collateral in form, 
content and substance acceptable to Surety.  All collateral held by Surety may be used, in 
Surety's sole discretion, to reimburse itself or to pay any and all Losses sustained or incurred by 
reason of or in connection with the furnishings of any or all Bonds or the enforcement of the 
Agreement. Collateral previously provided to Surety may be utilized to establish compliance 
with this provision.  

 
14. Waiver; Applicable Law.  The waiver of a breach of any term, covenant or 

condition contained herein, whether express or implied, shall not constitute a waiver of any 
subsequent breach thereof, or a breach of any other term, covenant or condition herein contained.  
This Agreement shall be construed according to and governed by the laws of the Commonwealth 
of Kentucky. 

 
15. Final Agreement.  Principal, Guarantor and Surety agree and understand and 

intend that this Agreement is the final expression of their agreement and is a complete and 
exclusive statement of the terms of their agreement.  No modification, waiver, representations or 
avoidance of any of the terms of this Agreement shall be valid unless in writing and signed by 
the Surety.  

 
16. Settlement of Claims.  Surety shall have the right and authority to reasonably 

adjust, settle or compromise any claim, demand, suit or judgment arising from, out of or with 
respect to any Surety Bond with the Department. 

 
17. Consent to Jurisdiction and Venue.  As to disputes or matters between or 

involving the Principal or any Guarantor of Principal and Surety, Principal and any Guarantors 
hereby consent to the jurisdiction and venue of the circuit courts of Fayette and Franklin 
Counties, Kentucky.  Principal waives personal service of any and all process upon it, and 
consents that all such service of process be made by certified mail or registered mail, return 
receipt requested, postage prepaid, directed to Principal at the address provided in this 
Agreement, and service so made shall be deemed to be complete three (3) days after the same 
shall have been posted as aforesaid. 

 
18. Notices.  Any notice, report or other communication required or permitted to be 

delivered hereunder shall be deemed to have been properly delivered after it is deposited, first 
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class mail, postage prepaid, addressed to the party intended, at its address provided to Surety 
upon application for bonding, or at such other address as such party may specify in the manner 
aforesaid. 

  Principal’s address: 

   Mission Coal Company, LLC 
   Seven Sheridan Square, Suite 300 
   Kingsport, Tennessee 37660 
   Attn:  Chief Executive Officer & President  
  
  Surety’s address: 

   Indemnity National Insurance Company 
   c/o Cumberland Surety, Inc. 
   340 South Broadway, Suite 100 
   Lexington, Kentucky  40508 
 
  Guarantor’s address: 

 See Exhibit A   

19. Successors and Assigns.  Except as otherwise provided in this Agreement, this 
Agreement shall be binding upon and inure to the benefit of the parties hereto and their 
respective successors and assigns. 

20. Reinsurance.  This Agreement shall inure to the benefit of any entity that assumes 
reinsurance upon the Surety Bond. 

21. Taxes and Insurance Surcharges.  If applicable, Principal and Guarantor shall 
remit to Surety all sums representing municipal or other taxes or insurance surcharges imposed 
as a result of this Agreement, within ten (10) days of notice of such sum. 

22. Collateral Payment.  Payment of moneys as collateral under this Agreement shall 
be made as directed by the Surety. 

23. Waiver of Notice.  Principal and any Guarantor hereby waive notice of execution 
of Surety Bonds and of the acceptance of this Agreement, as well as notice of any and all 
liability except as specifically provided by this Agreement. 

24. Application for Surety Bond.  Application for any Bond or obligation of 
suretyship may be made by Principal or the officers, agents or employees of Principal.  Such 
applications, whether made on forms supplied by Surety or by letter, telegraph, facsimile, 
telephone, or personal interview, shall be regarded as sufficient and ample authority for Surety to 
execute or procure such Surety Bond or obligation of suretyship. 

25. Termination. This Agreement shall commence upon Surety's delivery of the 
Surety Bond to the Department or other Obligee and shall terminate at such time as (a) Principal 
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shall have satisfied all of its obligations to the Obligee, or to the Department with respect to 
Reclamation of the Bonded Area and to Surety under this Agreement and (b) all of Surety's 
liability and obligations to an Obligee, or to the Department on all Bonded Areas of Principal, 
shall have been released.  Remedies of Surety shall survive any termination of this Agreement.  
This Agreement may be terminated by Principal upon twenty (20) days' written notice sent by 
registered mail to Surety at the address listed above, but any such notice of termination shall not 
operate to modify, bar, or discharge Principal or any Guarantor as to all obligations under the 
Agreement as to Surety Bonds that may have been theretofore executed. 

26. Release of Surety.  Upon delivery by Surety of all unused collateral and 
acceptance by Principal of such amounts after all Principal’s obligations under the Agreement 
and Bonds are fulfilled, the Surety shall be forever released, discharged, and relieved of any and 
all liabilities or obligations created pursuant to this Agreement. 

27. Representations.  The undersigned represent to Surety that they have carefully 
read the entire Agreement and that there are no other Agreements or understandings which in 
any way lessen or modify the obligations set forth herein; that they have had the opportunity to 
have reviewed this agreement with counsel of their own choosing and failing to do the same 
acknowledge the waiver of the right to do so. 

28. Guarantor(s).  The Guarantor(s) have executed this Agreement to evidence the 
Guarantor(s) intent to be bound by the terms of this Agreement. 

29. Severability.  If any provision or portion of this Agreement shall be found 
unenforceable, this Agreement shall not void, but shall be construed and enforced with the same 
as though such provision or portion were omitted. 

30. Counterparts.  This Agreement and any amendments, riders, waivers, consents or 
supplements hereto may be executed in counterparts (and by different parties hereto in different 
counterparts), each of which shall constitute an original, but all taken together shall constitute a 
single contract. Delivery of an executed counterpart of a signature page to this Agreement by 
facsimile or in electronic (i.e., “pdf” or “tif”) format shall be effective as delivery of a manually 
executed counterpart of this Agreement.   

[The remainder of this page is intentionally left blank] 
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Typewriter
Thomas F. Elkins

Tom
Typewriter
President
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EXHIBIT A 
 

(Guarantors) 
 

 
 
 

Seminole Coal Resources, LLC 
Seven Sheridan Square, Suite 300 

Kingsport, Tennessee 37660 
Facsimile: 423-212-2980 

Attention: Chief Executive Officer 
 

Beard Pinnacle, LLC 
Seven Sheridan Square, Suite 300 

Kingsport, Tennessee 37660 
Facsimile: 423-212-2980 

Attention: Chief Executive Officer 
 

Seminole West Virginia Mining Complex, LLC 
Seven Sheridan Square, Suite 300 

Kingsport, Tennessee 37660 
Facsimile: 423-212-2980 

Attention: Chief Executive Officer 
 

Pinnacle Mining Company, LLC 
Seven Sheridan Square, Suite 300 

Kingsport, Tennessee 37660 
Facsimile: 423-212-2980 

Attention: Chief Executive Officer 
 

Seminole Alabama Mining Complex, LLC 
Seven Sheridan Square, Suite 300 

Kingsport, Tennessee 37660 
Facsimile: 423-212-2980 

Attention: Chief Executive Officer 
 

Pinnacle Land Company, LLC 
Seven Sheridan Square, Suite 300 

Kingsport, Tennessee 37660 
Facsimile: 423-212-2980 

Attention: Chief Executive Officer 
 

Seneca Coal Resources, LLC 
Seven Sheridan Square, Suite 300 

Kingsport, Tennessee 37660 
Facsimile: 423-212-2980 

Attention: Chief Executive Officer 
 

Oak Grove Resources, LLC 
Seven Sheridan Square, Suite 300 

Kingsport, Tennessee 37660 
Facsimile: 423-212-2980 

Attention: Chief Executive Officer 
 

Seneca North American Coal, LLC 
Seven Sheridan Square, Suite 300 

Kingsport, Tennessee 37660 
Facsimile: 423-212-2980 

Attention: Chief Executive Officer 
 

Oak Grove Land Company, LLC 
Seven Sheridan Square, Suite 300 

Kingsport, Tennessee 37660 
Facsimile: 423-212-2980 

Attention: Chief Executive Officer 
 

Lara Natural Resources, LLC 
192 Summerfield Court, Suite 203 

Roanoke, Virginia 24019 
Attention:  Thomas Clarke 
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