
 

KE 56720742 

UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 

 )  
In re: ) Chapter 11 
 )  
MISSION COAL COMPANY, LLC, et al.,1 ) Case No. 18-04177-11 (___) 
 )  
    Debtors. ) (Joint Administration Requested) 
 )  

DEBTORS’ MOTION FOR ENTRY OF INTERIM AND  
FINAL ORDERS (I) AUTHORIZING THE PAYMENT OF  

(A) SHIPPING AND LIEN CLAIMS, (B) 503(B)(9) CLAIMS,  
AND (C) CRITICAL VENDOR CLAIMS AND (II) GRANTING RELATED RELIEF 

Mission Coal Company, LLC and its debtor affiliates, as debtors and debtors in possession 

in the above-captioned chapter 11 cases (collectively, the “Debtors”),2 respectfully state the 

following in support of this motion (this “Motion”): 

Relief Requested 

1. The Debtors seek entry of interim and final orders, substantially in the forms 

attached hereto as Exhibit A and Exhibit B (respectively, the “Interim Order” and “Final Order”):  

(a) authorizing, but not directing, the Debtors to pay in the ordinary course of business all 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, include:  Mission Coal Company, LLC (8465); Beard Pinnacle, LLC (0637); Oak Grove Land Company, 
LLC (6068); Oak Grove Resources, LLC (0300); Pinnacle Land Company, LLC (6070); Pinnacle Mining 
Company, LLC (7780); Seminole Alabama Mining Complex, LLC (6631); Seminole Coal Resources, LLC 
(1795); Seminole West Virginia Mining Complex, LLC (7858); Seneca Coal Resources, LLC (1816); and Seneca 
North American Coal, LLC (5102).  The location of the Debtors’ service address is:  7 Sheridan Square, Suite 
300, Kingsport, Tennessee 37660. 

2  A detailed description of the Debtors and their businesses, and the facts and circumstances supporting this Motion 
and the Debtors’ chapter 11 cases, are set forth in greater detail in the Declaration of Kevin Nystrom, Chief 
Restructuring Officer of Mission Coal Company, LLC, in Support of Chapter 11 Petitions and First Day Motions 
(the “First Day Declaration”), filed contemporaneously with the Debtors’ voluntary petitions for relief filed under 
chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”), on October 14, 2018 
(the “Commencement Date”).   
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undisputed, liquidated, prepetition amounts owing on account of (i) shipping and lien claims in an 

aggregate amount up to $2.5 million on an interim basis and up to $4.1 million on a final basis; 

(ii) 503(b)(9) claims in an aggregate amount up to $2.4 million on an interim basis and up to 

$2.4 million on a final basis; and (iii) critical vendor claims in an amount up to $2.8 million on an 

interim basis and up to $4.8 million on a final basis; and (b) granting related relief.  In addition, 

the Debtors request that the Court schedule a final hearing within approximately 21 days of the 

Commencement Date to consider approval of this Motion on a final basis. 

Jurisdiction and Venue 

2. The United States Bankruptcy Court for the Northern District of Alabama 

(the “Court”) has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the 

General Order of Reference from the United States District Court for the Northern District of 

Alabama, dated January 12, 1995.  The Debtors confirm their consent, pursuant to rule 7008 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), to the entry of a final order by 

the Court in connection with this Motion to the extent that it is later determined that the Court, 

absent consent of the parties, cannot enter final orders or judgments in connection herewith 

consistent with Article III of the United States Constitution. 

3. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

4. The bases for the relief requested herein are sections 105(a), 362, 363, and 503(b) 

of the Bankruptcy Code and Bankruptcy Rule 6003. 

Background  

5. The Debtors are engaged in the mining and production of metallurgical coal, also 

known as “met” coal, which is a critical component of the steelmaking process.  Established 

through a series of acquisitions, the Debtors are among the leading producers of met coal in the 
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United States.  The Debtors are headquartered in Kingsport, Tennessee and operate subterranean, 

surface, and longwall mining complexes in West Virginia and Alabama. 

6. On the Commencement Date, each Debtor filed a voluntary petition for relief under 

chapter 11 of the Bankruptcy Code.  The Debtors are operating their business and managing their 

properties as debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  

Concurrently with the filing of this Motion, the Debtors filed a motion requesting procedural 

consolidation and joint administration of these chapter 11 cases pursuant to Bankruptcy Rule 

1015(b).  No request for the appointment of a trustee or examiner has been made in these chapter 

11 cases, and no committees have been appointed or designated. 

The Debtors’ Supply Chain 

7. At a high level, the Debtors’ ordinary course operations require them to: 

(a) maintain mines to comply with regulatory requirements and generally maintain safe mining 

conditions (for both underground and surface operations); and (b) extract, process, and transport 

coal from the mines to export to coal-loading facilities.  The Debtors’ business relies heavily on 

vendors, suppliers, and shippers, each of which either provide the Debtors with the materials and 

supplies necessary to ensure safe mining conditions, extract and process coal, or deliver coal to 

the loading port.   

8. In many cases, given the remote location of the mines and the specialized nature of 

the supplies and materials used in extracting and processing coal, there are a limited number of 

vendors and suppliers that can service the Debtors’ supply needs.  Moreover, the Debtors are 

typically responsible for transporting their coal from their mines to an export coal-loading facility.  

The Debtors coal is typically sold at the loading port, with the buyer responsible for further 

transportation from the port to the buyer’s location.  Because the Debtors are responsible for the 
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costs of inventory up to the point of sale, transportation costs constitute a significant portion of the 

cost of goods sold.   

9. The goods and services provided by the Debtors’ vendors, suppliers, and shippers 

are essential to the day-to-day operations of the Debtors’ business.  Any disruption to the Debtors’ 

supply network would have an immediate negative impact on the Debtors’ business.  Fast and 

efficient transportation is necessary for the Debtors’ successful operations, not only to avoid a 

back-up of excess inventory, but also to maximize the revenue from the coal shipments.  In light 

of the Debtors’ prepetition financial condition, certain vendors, suppliers, and shippers imposed 

additional commercial requirements on the Debtors as a condition of continued business and 

implemented onerous trade terms due to the Debtors’ weakened liquidity position.  Certain 

vendors, suppliers, and shippers even curtailed their relationships with the Debtors.  Given the 

importance of these vendors, suppliers, and shippers to the Debtors’ business enterprise, the 

Debtors determined that it was prudent to identify the vendors, suppliers, and shippers that may 

refuse to perform if it commenced chapter 11 cases.  After a thorough review of their operations 

and potential alternative vendors, suppliers, and shippers, the Debtors determined, in the exercise 

of their business judgment, that payment of certain prepetition vendor, supplier, and shipper claims 

is essential to avoid costly disruptions to its operations.    

I. Shippers and Lien Claimants 

A. Shippers. 

10. In the normal course of their business, the Debtors utilize and make payments to 

delivery services, trucking and rail transport companies, freight terminal and port operators, 

transloaders, shippers, and other transportation service providers (the “Shippers,” and, their claims, 

the “Shippers Claims”) that ship, transport, store, and otherwise facilitate the movement of parts, 

materials, and other goods used in the Debtors’ operations.  The services provided by the Shippers 
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are essential to the Debtors’ day-to-day operations as the Debtors rely on the Shippers to transport 

coal from the mines to preparation plants and from the preparation plants to dock and rail terminals.  

In many cases, the Shippers are irreplaceable and represent the only means to transport the 

Debtors’ goods.  For example, the Debtors’ business depend critically on their relationships with 

several trucking and rail transport companies for which there are no adequate or available 

substitutes in the market.  The Debtors also rely heavily on operators of key dock and rail terminals, 

many of which represent the only practicable method of accessing and transporting the Debtors’ 

goods.  The inability to locate suitable replacements for these and similar Shippers would result in 

the Debtors’ mining operations coming to an immediate halt. 

11. By this Motion, the Debtors seek authority to pay, in their sole discretion based on 

their reasonable business judgment, up to approximately $902,000 on account of prepetition 

Shipping Claims on an interim and up to approximately $1.9 million on account of prepetition 

Shipping Claims on a final basis. 

B. Lien Claimants. 

12. The Debtors also seek to pay the prepetition charges of certain contractors, 

repairmen, and other third-party service providers (the “Lien Claimants,” and, their claims, the 

“Lien Claims”) that repair, maintain, and otherwise service necessary equipment and machinery 

used in the Debtors’ operations.  More specifically, the Debtors rely on vendors that provide 

contract labor for their mining operations, as well as materials, such as roof bolts, equipment, 

machinery, consumables, and other products used in the Debtors’ coal production.  Pursuant to 

state law, some of these Lien Claimants may be able to assert trade or mechanics’ liens over the 

Debtors’ leaseholds, as well as essential parts, machinery, and other equipment.  

13. By this Motion, the Debtors seek authority to pay, in their sole discretion based on 

their reasonable business judgment, up to approximately $1.6 million on account of prepetition 
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Lien Claims on an interim and up to approximately $2.2 million on account of prepetition Lien 

Claims on a final basis. 

II. 503(b)(9) Claims. 

14. The Debtors have received certain goods or materials from various vendors (the 

“503(b)(9) Claimants,” and, their claims, the “503(b)(9) Claims”) within the 20-day period before 

the Commencement Date.  Many of the Debtors’ relationships with the 503(b)(9) Claimants are 

not governed by long-term contracts.  Rather, the Debtors often obtain supplies on an 

order-by-order basis.  As a result, the 503(b)(9) Claimants may refuse to supply new orders or 

could reduce existing trade credit without payment of their prepetition claims.3   

15. By this Motion, the Debtors seek authority to pay, in their sole discretion based on 

their reasonable business judgment, up to approximately $2.4 million on account of prepetition 

503(b)(9) Claims on an interim and up to approximately $2.4 million on account of prepetition 

503(b)(9) Claims on a final basis. 

III. Payment of Certain Royalties 

16. A mineral interest generally consists of an interest in minerals in place under a 

parcel of land, typically in the nature of a fee simple interest in real property, which entitles its 

owner to the exclusive right to, among other things, enter the land to explore for and produce such 

minerals from the land.  Through a written agreement (a “Coal Lease”), owners of mineral interests 

in coal convey a property interest in such minerals to a third party that entitles such party to the 

exclusive right to capture minerals from the relevant parcel of land for a term of years “and so long 

                                                 
3  The Debtors do not seek to accelerate or modify existing payment terms with respect to the 503(b)(9) Claims.  

Rather, the Debtors will pay the 503(b)(9) Claims as they come due in the ordinary course of business. 
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thereafter” as minerals are produced in paying quantities, in exchange for either a share of 

production or payments. 

17. As of the Commencement Date, the Debtors are holders of coal leases (collectively, 

the “Coal Leases”).  Failure to make payments on account of the Coal Leases (collectively, the 

“Royalty Payments”) would have a material adverse effect on the Debtors and their interests in the 

Coal Leases.  

18. By this Motion, the Debtors seek authority to pay, in their sole discretion based on 

their reasonable business judgment, up to approximately $3.3 million on account of certain 

prepetition Royalty Payments on an interim and up to approximately $3.3 million on account of 

prepetition Royalty Payments on a final basis. 

IV. Payment of Critical Vendors. 

A. The Debtors’ Critical Vendors.  

19. In the ordinary course of their business, the Debtors engage a limited number of 

providers for certain critical services, equipment inventory, and other materials the Debtors depend 

upon to ensure mine safety and provide top-quality end product to their customers.  The Debtors 

obtain such services, equipment, or parts from a limited number of highly specialized vendors, 

service providers, and other businesses (collectively, the “Critical Vendors,” and, their claims, the 

“Critical Vendors Claims,” and, together with the Shippers Claims, the Lien Claims, the 503(b)(9) 

Claims, and the Royalty Payments, the “Obligations”)—often on an order-by-order basis and 

without long-term contracts—replacement of which likely would be impossible or would result in 

substantially higher costs for the Debtors. 

20. The Debtors rely on timely and frequent delivery of these equipment, supplies, and 

services, and any interruption in this supply—however brief—would disrupt the Debtors’ 

operations, impact their revenue, and their ability to safely operate and produce coal, likely causing 
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irreparable harm to their businesses, reputation, goodwill, employees, customer base, and market 

share.  Such harm would far outweigh the cost of payment of the Critical Vendors Claims. 

21. The Debtors believe some of their vendors may be unfamiliar with the chapter 11 

process and unwilling to do business on existing terms—assuming such parties will continue to 

supply the Debtors at all.  Any loss of trade terms, whether on account of demands for cash in 

advance, cash on delivery, or otherwise, will negatively impact the Debtors’ liquidity and 

jeopardize their ability to maintain and service their equipment and to purchase any additional 

equipment required to service their clients.  In addition, certain of the Critical Vendors may be 

able to assert mechanics’ liens under applicable state law and would be paid as a Lien Claimant.  

22. The Critical Vendors generally fall into the following categories: 

• Equipment Suppliers.  The Debtors purchase and or rent equipment from a variety of 
equipment manufacturers and third parties (collectively, the “Equipment Suppliers”).  
The Equipment Suppliers provide the Debtors with various types of highly specific and 
technical pieces of equipment,  including shearers, dozers, loaders, belt scales, slope 
belts rip detection system, among others (collectively, the “Equipment”) on trade terms 
that create considerable liquidity for the Debtors’ business.  Given the unique and 
highly technical nature of the Equipment, much of which is proprietary and cannot be 
replaced by another supplier, that the Debtors rent to their customers, the Equipment 
Suppliers cannot be easily replaced or substituted by alternative vendors.  Indeed, the 
Equipment Suppliers are the sole source of certain pieces of Equipment.  Furthermore, 
wear and tear on the Equipment creates suboptimal performance over time, forcing the 
Debtors to continually stock, maintain, or replace the most in demand parts and 
components.  As such, the Debtors are wholly reliant on procuring Equipment from the 
Equipment Suppliers.   

• Material Suppliers.  The Debtors also rely on a core group of material suppliers 
(collectively, the “Material Suppliers”) for various materials that enable the Debtors to 
maintain the functionality of their business operations.  Given the highly regulated 
nature of the business operations, any given material can generally only be procured 
from limited Material Suppliers, often the manufacturer.  Without a steady stream of 
materials, the Debtors will not be able to keep the business operations functional, 
putting a stop to their operations. 

• Repair and Service Providers.  Although the Debtors perform their own routine 
maintenance and repair work on their Equipment, the Debtors also rely heavily on other 
essential vendors (the “Repair and Service Providers”) for more extensive repair and 
maintenance services that the Debtors are unable to perform in a cost-efficient manner 
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or do not have the technical expertise to administer.  These providers are critical to the 
safety of personnel and offer services such as IT infrastructure, mine rescue, and fire 
suppression.  From time to time, the Repair and Service Providers also supply the 
Debtors with a limited quantity of replacement parts largely related to their repair 
services.  Without the Repair and Service Providers, the Debtors will not be able to 
keep some of their most highly sought-after Equipment in good working order. 

23. The Debtors’ operations depend upon close coordination and integration between 

the Debtors, their customers, and their suppliers.  Given the unique and highly technical nature of 

the equipment used by the Debtors’ vendors, an adequate supply of equipment and timely services 

from the vendors to the Debtors is vital to continue and maintain efficient operations.  

24. By this Motion, the Debtors seek authority to pay, in their sole discretion based on 

their reasonable business judgment, up to approximately $2.8 million on account of certain 

prepetition Critical Vendor Claims on an interim and up to approximately $4.8 million on account 

of prepetition Critical Vendor Claims on a final basis. 

V. Customary Trade Terms. 

25. Subject to the Court’s approval, the Debtors intend to pay the Obligations only to 

the extent necessary to preserve their business.  The Debtors have designated a core group of 

executives, and advisors who have experience in the Debtors’ business and in the reorganization 

process to review, assess, and potentially recommend any payment on account of the Obligations.  

In return for paying the Obligations, the Debtors will use commercially reasonable efforts to 

condition payment of Obligations upon each claimant’s agreement to continue supplying goods 

and/or services on terms that were in place in the 120 days prior to the Commencement Date or 

are otherwise acceptable to the Debtors in light of customary industry practices (the “Customary 

Trade Terms”).  

26. In addition, the Debtors request that if any party accepts payment pursuant to the 

relief requested by this motion and thereafter does not continue to provide goods or services on 
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Customary Trade Terms, then:  (a) such payment may be deemed to be an improper postpetition 

transfer on account of a prepetition claim, and, therefore, immediately recoverable by the Debtors 

in cash upon written request; (b) upon recovery by the Debtors, any prepetition claim of such party 

shall be reinstated as if the payment had not been made; and (c) if there exists an outstanding 

postpetition balance due from the Debtors to such party, the Debtors may elect to recharacterize 

and apply any payment made pursuant to the relief requested by this Motion to such outstanding 

postpetition balance and such supplier or vendor will be required to repay to the Debtors such paid 

amounts that exceed the postpetition obligations then outstanding without the right of any setoffs, 

claims, provisions for payment of any claims, or otherwise.  

Basis for Relief Requested 

I. The Debtors Should Be Authorized to Pay the Obligations. 

A. Payment of the Obligations Is Necessary to Protect and Preserve the Estate. 

27. The relief requested herein with respect to payment of the Obligations may be 

granted by the Court under the Court’s general equitable powers as codified in section 105(a) of 

the Bankruptcy Code.  This section empowers the Court to “issue any order, process, or judgment 

that is necessary to carry out the provisions of [the Bankruptcy Code].”  11 U.S.C. § 105(a).  A 

bankruptcy court’s use of its equitable powers to “authorize the payment of prepetition debt when 

such payment is needed to facilitate the rehabilitation of the debtor is not a novel concept.”  In re 

Ionoshpere Clubs, Inc., 98 B.R. 174, 175 (Bankr. S.D.N.Y. 1989) (citing Miltenberger v. 

Logansport, C. & S.W.R. Co., 106 U.S. 286 (1882)).  Under section 105(a), a court “can permit 

pre-plan payment of a prepetition obligation when essential to the continued operation of the 

debtor.”  In re NVR L.P., 147 B.R. 126, 127 (Bankr. E.D. Va. 1992); see also In re Just for Feet, 

Inc., 242 B.R. 821, 826 (D. Del. 1999) (“To invoke the necessity of payment doctrine, a debtor 
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must show that payment of the prepetition claims is critical to the debtor’s reorganization.”) 

(internal quotation omitted). 

28. Courts regularly have recognized that it is appropriate to authorize the payment of 

prepetition obligations where necessary to protect and preserve the estate, including an operating 

business’s going-concern value.  See, e.g., In re CoServe, L.L.C., 273 B.R. 487, 497 (Bankr. N.D. 

Tex. 2002) (authorizing the payment of certain prepetition claims pursuant to the “doctrine of 

necessity”); In re Equalnet Commc’ns Corp., 258 B.R. 368, 369–70 (Bankr. S.D. Tex. 2000) 

(business transactions critical to the survival of the business of the debtor are exceptions to the 

general rule of nonpayment of prepetition claims prior to plan confirmation).   

29. Courts in this district and others have routinely authorized payments of prepetition 

obligations in similar circumstances.  See, e.g., In re Walter Energy, Inc., Case No. 15-02741 

(TOM) (Bankr. N.D. Ala. Sept. 4, 2015) (authorizing debtors to pay certain prepetition obligations 

pursuant to authority granted under section 105); see also In re Westmoreland Coal Company, 

Case No. 18-35672 (MI) (Bankr. S.D. Tex. Oct. 9, 2018) (same); In re Armstrong Energy, Inc., 

Case No. 17-47541-659 (KSS) (Bankr. E.D. Mo. Dec. 1, 2017) (same); In re Peabody Energy 

Corp., Case No. 16-42529-399 (BSS) (Bankr. E.D. Mo. Apr. 15, 2016 (same).4 

B. Failure to Make Timely Payment of Shipper Claims and Lien Claims Would 
Threaten the Debtors’ Ability to Operate and May Subject the Debtors’ Assets 
to the Perfection of Liens. 

30. If the Shippers Claims and Lien Claims are not paid, the Shippers and Lien 

Claimants may refuse to perform additional services for the Debtors. In many instances, the 

Debtors do not have alternative vendors, suppliers, or shippers that could replace the Shippers or 

                                                 
4 Based on the voluminous nature of the orders cited herein, such orders have not been attached to this Motion.  

Copies of these orders are available upon request to the Debtors’ proposed counsel. 
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Lien Claimants.  Even where alternative providers exist, the Debtors would incur significant 

additional expenses, such as premium replacement shipping and other costs, that likely would 

exceed the amount of unpaid prepetition shipping and other charges that the Debtors request the 

authority to pay hereunder.  Moreover, under certain state laws, to the extent the Debtors have not 

paid for such services, Shippers or Lien Claimants may have a lien on the goods in its possession, 

which secures the charges or expenses incurred in connection with the transportation or storage of 

the goods.5  In addition, pursuant to section 363(e) of the Bankruptcy Code, the Shippers or Lien 

Claimants, as bailees, may be entitled to adequate protection for any valid possessory lien.  

31. In light of these circumstances, the Shippers or Lien Claimants may assert that they 

have possessory liens on goods currently in their possession for transportation or storage costs and 

may refuse to deliver or release those goods in their possession until their invoices are paid and 

their liens redeemed.  Some Shippers or Lien Claimants may be unwilling to release the goods in 

their possession on which they may be entitled to assert liens for fear of releasing security for their 

prepetition claims.  Moreover, Shippers simply refusing to deliver the Debtors’ goods and supplies 

if they are not paid could severely disrupt the Debtors’ operations and cause the Debtors to lose a 

substantial amount of revenue and future business. Accordingly, because the Debtors are 

dependent on these Shippers or Lien Claimants, it is essential that the commencement of these 

cases not give any Shippers or Lien Claimants reason or excuse to cease performing their 

obligations. 

                                                 
5  For example, section 7-307 of the Uniform Commercial Code provides, in pertinent part, that a “carrier has a lien 

on goods covered by a bill of lading or on the proceeds thereof in its possession for charges after the date of the 
carrier’s receipt of the goods for storage or transportation, including demurrage and terminal charges, and for 
expenses necessary for preservation of the goods incident to their transportation or reasonably incurred in their 
sale pursuant to state law.”  U.C.C. § 7-307(a) (2003).   
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32. Courts in this district and other jurisdictions have authorized payments to Shippers 

and Lien Claimants under similar circumstances.  See, e.g., In re Walter Energy, Inc., Case No. 

15-02741 (TOM) (Bankr. N.D. Ala. Sept. 4, 2015) (authorizing debtors to pay shippers, storage 

providers, and other lien claimants up to $12.5 million); see also In re Westmoreland Coal 

Company, Case No. 18-35672 (MI) (Bankr. S.D. Tex. Oct. 9, 2018) (authorizing debtors to pay 

prepetition expenses of shipping claims and lien claims, among others); In re Armstrong Energy, 

Inc., Case No. 17-47541-659 (KSS) (Bankr. E.D. Mo. Dec. 1, 2017) (authorizing debtors to pay 

shippers and lien claimants up to $2.2 million); In re Peabody Energy Corp., Case No. 16-42529-

399 (BSS) (Bankr. E.D. Mo. Apr. 15, 2016 (authorizing debtors to pay lien claimants up to $6.5 

million).6 

II. The Court Should Authorize the Payment of Claims Entitled to Priority Pursuant to 
Section 503(b)(9) of the Bankruptcy Code. 

33. Section 503(b)(9) provides administrative priority for the “value of any goods 

received by the debtor within 20 days before the date of commencement of a case under this title 

in which goods have been sold to the debtor in the ordinary course of such debtor’s business.”  

These claims must be paid in full for the Debtors to confirm a chapter 11 plan.  See 11 U.S.C. 

§ 1129(a)(9)(A).  Consequently, payment of such claims now only provides such parties with what 

they would be entitled to receive under a chapter 11 plan.  Additionally, all creditors will benefit 

from the seamless transition of the Debtors’ operations into bankruptcy. 

34. Moreover, the Bankruptcy Code does not prohibit a Debtor from paying such 

claims prior to confirmation.  As administrative claims incurred in the ordinary course of business, 

the Debtors believe they may pay such claims in accordance with their business judgment pursuant 

                                                 
6 Based on the voluminous nature of the orders cited herein, such orders have not been attached to this Motion.  

Copies of these orders are available upon request to the Debtors’ proposed counsel. 
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to section 363(c)(1) of the Bankruptcy Code.  See, e.g., Hr’g Tr. at 49:21-23, In re Dura Auto. Sys. 

Inc., No. 06-11202 (KJC) (Bankr. D. Del. Oct. 31, 2006) (“I think arguably the debtor could pay 

its 503(b)(9) claimants without court approval.”). 

35. The Debtors’ ongoing ability to obtain goods as provided herein is key to their 

survival and necessary to preserve the value of their estates.  Absent payment of the 503(b)(9) 

Claims at the outset of these chapter 11 cases—which merely accelerates the timing of payment 

and not the ultimate treatment of such claims—the Debtors could be denied access to the 

equipment and goods necessary to maintain the Debtors’ business operations.  Failure to honor 

these claims in the ordinary course of business may also cause the Debtors’ vendor base to 

withhold support for the Debtors during the chapter 11 process.  Such vendors could accelerate or 

eliminate favorable trade terms.  Needless to say, such costs and distractions could impair the 

Debtors’ ability to stabilize their operations at this critical juncture to the detriment of all 

stakeholders. 

36. In addition, courts in other districts have regularly authorized the payment of claims 

arising under section 503(b)(9) of the Bankruptcy Code in the ordinary course of business.  See, 

e.g., In re Westmoreland Coal Company, Case No. 18-35672 (MI) (Bankr. S.D. Tex. Oct. 9, 2018) 

(authorizing debtors to pay 503(b)(9) claims); In re Armstrong Energy, Inc., Case No. 17-47541-

659 (KSS) (Bankr. E.D. Mo. Dec. 1, 2017) (authorizing debtors to pay 503(b)(9) claimants up to 

$4.45 million); In re Avaya Inc., Case No. 17-10089 (SMB) (Bankr. S.D.N.Y. Feb. 10, 2017) 

(authorizing debtors to pay claims arising under section 503(b)(9) in the ordinary course). 

III. Payment of the Critical Vendors Claims as Provided Herein Is Warranted Under 
Section 363(b)(1) of the Bankruptcy Code and the Doctrine of Necessity. 

37. Courts frequently authorize the payment of prepetition obligations under 

section 363(b)(1) of the Bankruptcy Code, which provides that “[t]he trustee, after notice and a 
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hearing, may use, sell, or lease, other than in the ordinary course of business, property of the 

estate.”  11 U.S.C. § 363(b)(1).  Under this section, a court may authorize a debtor to pay certain 

prepetition claims if the debtor is able to “show that a sound business purpose justifies such 

actions.”  See In re Allied Holdings, Inc., 337 B.R. 716, 721 (Bankr. N.D. Ga. 2005); In re 

Georgetown Steel Co., LLC, 306 B.R. 549, 555 (Bankr. D.S.C. 2004); see also In re Montgomery 

Ward Holding Corp., 242 B.R. 147, 153 (Bankr. D. Del. 1999) (citations omitted); In re Phx. Steel 

Corp., 82 B.R. 334, 335–36 (Bankr. D. Del. 1987).  Moreover, “[w]here the debtor articulates a 

reasonable basis for its business decisions (as distinct from a decision made arbitrarily or 

capriciously), courts will generally not entertain objections to the debtor’s conduct.”  In re 

Johns-Manville Corp., 60 B.R. 612, 616 (Bankr. S.D.N.Y. 1986) (citation omitted); see also In re 

Tower Air, Inc., 416 F.3d 229, 238 (3d Cir. 2005) (stating that “[o]vercoming the presumptions of 

the business judgment rule on the merits is a near-Herculean task”). 

38. Further, as discussed above, the Court may authorize payment of prepetition claims 

in appropriate circumstances based on section 105(a) of the Bankruptcy Code.  Under section 

105(a), courts may permit preplan payments of prepetition obligations when essential to the 

continued operation of a debtor’s business.  Specifically, the Court may use its power under section 

105(a) to authorize payment of prepetition obligations pursuant to the “necessity of payment” rule 

(also referred to as the “doctrine of necessity”). 

39. Federal courts have consistently used the “doctrine of necessity” or the “necessity 

of payment” rule to permit postpetition payment of prepetition obligations where necessary to 

preserve the value of a debtor’s estate.  See In re Lehigh & New England Ry. Co., 657 F.2d 570, 

581 (3d Cir. 1981).  Today, the rationale for the necessity of payment rule—the rehabilitation of a 

debtor in reorganization cases—is “the paramount policy and goal of Chapter 11.”  Id.; see also In 
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re Just For Feet, 242 B.R. 821, 824–25 (D. Del. 1999) (finding that payment of prepetition claims 

to certain trade vendors was “essential to the survival of the debtor during the chapter 11 

reorganization”); In re Quality Interiors, Inc., 127 B.R. 391, 396 (Bankr. N.D. Ohio 1991) 

(“[P]ayment by a debtor-in-possession of pre-petition claims outside of a confirmed plan of 

reorganization is generally prohibited by the Bankruptcy Code,” but “[a] general practice has 

developed . . . where bankruptcy courts permit the payment of certain pre-petition claims, pursuant 

to 11 U.S.C. § 105, where the debtor will be unable to reorganize without such payment.”); 

2 COLLIER ON BANKRUPTCY, 105.02[4][a] (16th ed. rev. 2015) (discussing cases in which 

courts have relied on the “doctrine of necessity” or the “necessity of payment” rule to pay 

prepetition claims immediately). 

40. Allowing the Debtors to pay Critical Vendor Claims pursuant to sections 363(b) 

and 105(a) of the Bankruptcy Code is consistent with the “two recognized policies” of chapter 11 

of the Bankruptcy Code—preserving going concern value and maximizing the value of property 

available to satisfy creditors.  See Bank of Am. Nat’l Trust & Savs. Ass’n v. 203 N. LaSalle St. 

P’Ship, 526 U.S. 434, 453 (1999).  As described above, the Debtors require a steady stream of 

supplies and related services to ensure they have inventory to meet customer demand, as well as 

other goods and services critical to the value of the Debtors’ business.  As the Critical Vendors do 

not have long-term contractual obligations to the Debtors, the Debtors must maintain the ability to 

continue to pay the Critical Vendors on an ongoing basis to ensure uninterrupted goods and 

services.  Without the supplies and services described in this Motion, the Debtors would 

experience a significant disruption of their supply chain while they search, likely in vain, for 

substitute vendors, suppliers, and shippers which would in turn jeopardize customer goodwill and 

significantly impair the value of the Debtors’ business.  Ensuring these Critical Vendors continue 
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to supply and serve is therefore vital to the success of these chapter 11 cases and the ability of the 

Debtors to remain a going-concern. 

41. Courts in this jurisdiction and others have authorized payment of prepetition claims 

for critical vendors under sections 363(b) and 105(a) of the Bankruptcy Code.  See, e.g., In re 

Walter Energy, Inc., Case No. 15-02741 (TOM) (Bankr. N.D. Ala. Sept. 4, 2015) (authorizing up 

to $8.2 million in payments to critical vendors); see also In re EXCO Res., Inc., Case No. 18-30155 

(MI) (Bankr. S.D. Tex. Jan. 10, 2018) (authorizing up to $28.8 million in payments to critical 

vendors); In re Avaya Inc., Case No. 17-10089 (SMB) (Bankr. S.D.N.Y. Feb. 10, 2017) 

(authorizing up to $39.5 million in payments to critical vendors); In re Armstrong Energy, Inc., 

Case No. 17-47541-659 (KSS) (Bankr. E.D. Mo. Dec. 1, 2017) (authorizing up to $6.45 million in 

payments to shippers, lien claimants, and 503(b)(9) claimants); In re Peabody Energy Corp., Case 

No. 16-42529-399 (BSS) (Bankr. E.D. Mo. Apr. 15, 2016) (authorizing up to $6.5 million in 

payments to lien claimants).  

Processing of Checks and Electronic Fund Transfers Should Be Authorized 

42. The Debtors have sufficient funds to pay the amounts described in this Motion in 

the ordinary course of business by virtue of expected cash flows from ongoing business operations, 

proposed debtor-in-possession financing, and anticipated access to cash collateral.  In addition, 

under the Debtors’ existing cash management system, the Debtors can readily identify checks or 

wire transfer requests as relating to an authorized payment in respect of the Obligations.  

Accordingly, the Debtors believe that checks or wire transfer requests, other than those relating to 

authorized payments, will not be honored inadvertently.  Therefore, the Debtors respectfully 

request that the Court authorize and direct all applicable financial institutions, when requested by 

the Debtors, to receive, process, honor, and pay any and all checks or wire transfer requests in 

respect of the relief requested in this Motion. 

Case 18-04177-11    Doc 13    Filed 10/15/18    Entered 10/15/18 04:22:08    Desc Main
 Document      Page 17 of 35



 

18 
 

The Requirements of Bankruptcy Rule 6003 Are Satisfied 

43. Bankruptcy Rule 6003 empowers a court to grant relief within the first 21 days after 

the Commencement Date “to the extent that relief is necessary to avoid immediate and irreparable 

harm.”  For the reasons discussed above, authorizing the Debtors to pay the Obligations, and 

granting the other relief requested herein is integral to the Debtor’s ability to transition their 

operations into these chapter 11 cases.  Failure to receive such authorization and other relief during 

the first 21 days of these chapter 11 cases would severely disrupt the Debtors’ operations at this 

critical juncture.  For the reasons discussed herein, the relief requested is necessary in order for the 

Debtors to operate their business in the ordinary course and preserve the ongoing value of the 

Debtors’ operations and maximize the value of their estates for the benefit of all stakeholders.  

Accordingly, the Debtors submit that they have satisfied the “immediate and irreparable harm” 

standard of Bankruptcy Rule 6003 to support granting the relief requested herein. 

Reservation of Rights 

44. Nothing contained in this Motion or any actions taken by the Debtors pursuant to 

relief granted in the Interim Order and Final Order is intended or should be construed as:  (a) an 

admission as to the validity of any particular claim against a Debtor entity; (b) a waiver of the 

Debtors’ rights to dispute any particular claim on any grounds; (c) a promise or requirement to pay 

any particular claim; (d) an implication or admission that any particular claim is of a type specified 

or defined in this Motion; (e) a request or authorization to assume or reject any agreement, contract, 

or lease pursuant to section 365 of the Bankruptcy Code; (f) a waiver or limitation of the Debtors’ 

rights under the Bankruptcy Code or any other applicable law; or (g) a concession by the Debtors 

that any liens (contractual, common law, statutory, or otherwise) satisfied pursuant to this Motion 

are valid, and the Debtors expressly reserved their rights to contest the extent, validity, or 

perfection or seek avoidance of all such liens.  If the Court grants the relief sought herein, any 
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payment made pursuant to the Court’s order is not intended and should not be construed as an 

admission as to the validity of any particular claim or a waiver of the Debtors’ rights to 

subsequently dispute such claim. 

Waiver of Bankruptcy Rule 6004(a) and 6004(h) 

45. To implement the foregoing successfully, the Debtors request that the Court enter 

an order providing that notice of the relief requested herein satisfies Bankruptcy Rule 6004(a) and 

that the Debtors have established cause to exclude such relief from the 14-day stay period under 

Bankruptcy Rule 6004(h). 

Notice 

46. The Debtors will provide notice of this Motion to:  (a) the Office of the Bankruptcy 

Administrator for the Northern District of Alabama; (b) the holders of the 50 largest unsecured 

claims against the Debtors (on a consolidated basis); (c) counsel to the agent under the Debtors’ 

proposed debtor-in-possession credit agreement; (d) counsel to the agent under the Debtors’ 

prepetition first-lien credit agreement; (e) counsel to the lenders under the Debtors’ 

debtor-in-possession credit agreement and prepetition first-lien credit agreement; (f) counsel to 

Mission Coal Funding, LLC, in its capacity as the lender under the Debtors’ prepetition 

second-lien credit agreement; (g) the United States Attorney’s Office for the Northern District of 

Alabama; (h) the Internal Revenue Service; (i) the Environmental Protection Agency; (j) the office 

of the attorneys general for the states in which the Debtors operate; (k) the Securities and Exchange 

Commission; (l) the Pension Benefit Guarantee Corporation; (m) the United Mine Workers of 

America; (n) the United Mine Workers of America Pension Plan; (o) the Shippers; (p) the Lien 

Claimants; (q) the 503(b)(9) Claimants; (r) the Critical Vendors; and (s) any party that has 

requested notice pursuant to Bankruptcy Rule 2002.  The Debtors submit that, in light of the nature 

of the relief requested, no other or further notice need be given. 
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No Prior Request 

47. No prior request for the relief sought in this Motion has been made to this or any 

other court. 

 
 

[Remainder of page internationally blank]
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WHEREFORE, the Debtors respectfully request that the Court enter the Interim Order and 

Final Order, granting the relief requested herein and such other relief as the Court deems 

appropriate under the circumstances. 

Birmingham, Alabama /s/ Daniel D. Sparks 
Dated:  October 15, 2018 Daniel D. Sparks  

Bill D. Bensinger 
CHRISTIAN & SMALL LLP 
505 North 20th Street, Suite 1800 
Birmingham, Alabama 35203 
Telephone: (205) 795-6588 

 Facsimile: (205) 328-7234 
 Email:  ddsparks@csattorneys.com 
   bdbensinger@csattorneys.com 
 - and - 
 James H.M. Sprayregen, P.C. 
 Brad Weiland (pro hac vice admission pending) 
 Melissa N. Koss (pro hac vice admission pending) 
 KIRKLAND & ELLIS LLP 
 KIRKLAND & ELLIS INTERNATIONAL LLP 
 300 North LaSalle 
 Chicago, Illinois 60654 
 Telephone: (312) 862-2000 
 Facsimile: (312) 862-2200 
 Email:  james.sprayregen@kirkland.com  
   brad.weiland@kirkland.com 
   melissa.koss@kirkland.com  
 - and - 
 Stephen E. Hessler, P.C. (pro hac vice admission pending) 
 Ciara Foster (pro hac vice admission pending) 
 KIRKLAND & ELLIS LLP 
 KIRKLAND & ELLIS INTERNATIONAL LLP 
 601 Lexington Avenue 
 New York, New York 10022 
 Telephone: (212) 446-4800 
 Facsimile: (212) 446-4900 
 Email:  stephen.hessler@kirkland.com 

  ciara.foster@kirkland.com 
  
 Proposed Co-Counsel to the Debtors 
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UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 

 )  
In re: ) Chapter 11 
 )  
MISSION COAL COMPANY, LLC, et al.,1 ) Case No. 18-04177-11 (___) 
 )  
    Debtors. ) (Joint Administration Requested) 
 )  
 ) Re:  Docket No. __ 

INTERIM ORDER (I) AUTHORIZING  
THE PAYMENT OF (A) SHIPPING AND LIEN  

CLAIMS, (B) 503(B)(9) CLAIMS, AND (C) CRITICAL 
 VENDOR CLAIMS AND (II) GRANTING RELATED RELIEF 

Upon the motion (the “Motion”),2 of the above-captioned debtors and debtors in possession 

(collectively, the “Debtors”), for entry of an interim order (this “Interim Order”), (a) authorizing, 

but not directing, the payment of (i) shipping and lien claims, (ii) 503(b)(9) claims, and (iii) critical 

vendor claims, (b) scheduling a final hearing to consider approval of the Motion on a final basis, 

and (c) granting related relief, all as more fully set forth in the Motion; and upon the First Day 

Declaration; and this Court having jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 

1334 and the General Order of Reference from the United States District Court for the Northern 

District of Alabama, dated January 12, 1995; and this Court having found that this is a core 

proceeding pursuant to 28 U.S.C. § 157(b)(2); and that this Court may enter a final order consistent 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, include:  Mission Coal Company, LLC (8465); Beard Pinnacle, LLC (0637); Oak Grove Land Company, 
LLC (6068); Oak Grove Resources, LLC (0300); Pinnacle Land Company, LLC (6070); Pinnacle Mining 
Company, LLC (7780); Seminole Alabama Mining Complex, LLC (6631); Seminole Coal Resources, LLC 
(1795); Seminole West Virginia Mining Complex, LLC (7858); Seneca Coal Resources, LLC (1816); and Seneca 
North American Coal, LLC (5102).  The location of the Debtors’ service address is:  7 Sheridan Square, Suite 
300, Kingsport, Tennessee 37660. 

2 Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion. 
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with Article III of the United States Constitution; and this Court having found that venue of this 

proceeding and the Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and 

this Court having found that the Debtors’ notice of the Motion and opportunity for a hearing on 

the Motion were appropriate under the circumstances and no other notice need be provided; and 

this Court having reviewed the Motion and having heard the statements in support of the relief 

requested therein at a hearing before this Court (the “Hearing”); and this Court having determined 

that the legal and factual bases set forth in the Motion and at the Hearing establish just cause for 

the relief granted herein; and upon all of the proceedings had before this Court; and after due 

deliberation and sufficient cause appearing therefor, it is HEREBY ORDERED THAT: 

1. The Motion is granted on an interim basis as set forth herein. 

2. The final hearing (the “Final Hearing”) on the Motion shall be held on _________, 

2018, at__:__ _.m., prevailing Central Time.  Any objections or responses to entry of a final order 

on the Motion shall be filed on or before 4:00 p.m., prevailing Central Time, on _________, 2018, 

and shall be served on:  (a) the Debtors, Mission Coal Company, LLC, 7 Sheridan Square, Suite 

300, Kingsport, Tennessee 37660, Attn:  Gary M. Broadbent; (b) proposed counsel to the Debtors, 

Kirkland & Ellis LLP, 300 North LaSalle, Chicago, Illinois 60654, Attn:  Brad Weiland and 

Melissa N. Koss, and 601 Lexington Avenue, New York, New York 10022, Attn:  Stephen E. 

Hessler, P.C. and Ciara Foster, and Kirkland & Ellis LLP; (c) proposed co-counsel to the Debtors, 

Christian & Small LLP, 505 North 20th Street, Suite 1800, Birmingham, Alabama 35203, Attn.:  

Daniel D. Sparks and Bill D. Bensinger; (d) the Office of the Bankruptcy Administrator for the 

Northern District of Alabama, Robert S. Vance Federal Building, 1800 Fifth Avenue North, Suite 

300, Birmingham, Alabama 35203; (e) the holders of the 50 largest unsecured claims against the 

Debtors (on a consolidated basis); (f) counsel to the agent under the Debtors’ proposed debtor-in-
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possession credit agreement, Seward & Kissel LLP, One Battery Park Plaza, New York, New York 

10004, Attn:  John R. Ashmead and Andrew Silverstein; (g) counsel to the agent under the Debtors’ 

prepetition first-lien credit agreement, Miles & Stockbridge, P.C., 150 K Street, NW, Suite 800, 

Washington, DC 2005, Attn:  Abbey M. Ruby; (h) counsel to the lenders under the Debtors’ 

debtor-in-possession credit agreement and prepetition first-lien credit agreement, Akin Gump 

Strauss Hauer & Feld LLP, One Bryant Park, New York, New York 10036-6745, Attn:  Arik Preis 

and Jason P. Rubin; (i) counsel to Mission Coal Funding, LLC, in its capacity as the lender under 

the Debtors’ prepetition second-lien credit agreement, Jones & Associates, 13 Kanawha Boulevard 

West, Suite 200, Charleston, West Virginia 25327, Attn:  Matthew W. Gallimore; (j) the United 

States Attorney’s Office for the Northern District of Alabama; (k) the Internal Revenue Service; 

(l) the Environmental Protection Agency; (m) the office of the attorneys general for the states in 

which the Debtors operate; (n) the Securities and Exchange Commission; (o) the Pension Benefit 

Guarantee Corporation; (p) the United Mine Workers of America; (q) the United Mine Workers 

of America Pension Plan; and (r) any party that has requested notice pursuant to Bankruptcy Rule 

2002.  In the event no objections to entry of a final order on the Motion are timely received, this 

Court may enter such final order without need for the Final Hearing. 

3. The Debtors are authorized, but not directed, in the reasonable exercise of their 

business judgment, to pay all or part of, and discharge, on a case-by-case basis, the Obligations in 

an interim amount not to exceed $11 million in the aggregate; provided that the Debtors shall 

provide two days’ notice to the DIP Lenders prior to making payments over $100,000 to Critical 

Vendors, unless the Debtors conclude in their reasonable business judgment that two days’ notice 

and delay would materially affect the Debtors’ operations, then the Debtors will provide such 

notice as practicable; provided, further, that the Debtors shall provide the advisors to the DIP 
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Lenders on a weekly basis with a list, which may be provided by electronic mail, of any payments 

made pursuant to the authorization granted by this Interim Order.  Such list shall identify, without 

limitation, the following information:  (a) the payment recipient; (b) the amount of the payment; 

(c) which Debtor(s) the claim was asserted against; and (d) the Debtor(s) that made the payment. 

4. In return for payment of the Obligations, the Debtors, in their discretion, will obtain 

agreements from any party receiving payment to provide goods and/or services to the Debtors on 

Customary Trade Terms or such other terms as may be agreed upon between the Debtors and the 

claimant; provided that the Debtors shall provide two days’ notice to the DIP Lenders prior to 

entry into Customary Trade Terms with a value greater than $100,000, unless the Debtors conclude 

in their reasonable business judgment that two days’ notice and delay would materially affect the 

Debtors’ operations, then the Debtors will provide such notice as practicable; provided, further, 

that if any party accepts payment hereunder and does not continue supplying goods and/or services 

to the Debtors in accordance with the Customary Trade Terms, (a) the Debtors and the agent under 

the Debtors’ debtor-in-possession facility may take any and all appropriate steps to recover from 

such party any payments made to it on account of its prepetition claim to the extent that such 

payments exceed the postpetition amounts then owing to such party; (b) upon recovery by the 

Debtors, any prepetition claim of such party shall be reinstated as if the payment on account thereof 

had not been made; (c) if an outstanding postpetition balance is due from the Debtors to such party, 

(i) the Debtors may elect to recharacterize and apply any payment made pursuant to the relief 

requested by this Motion to such outstanding postpetition balance and (ii) such party will be 

required to repay to the Debtors such paid amounts that exceed the postpetition obligations then 

outstanding without the right of any setoffs, claims, provisions for payment of any claims, or 

otherwise; and (d) the Debtors and the agent under the Debtors’ debtor-in-possession facility 
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reserve all rights to assert that such payments made were avoidable postpetition transfers under 

section 549 of the Bankruptcy Code and recoverable by the Debtors. In the event that the Debtors 

recover any such funds pursuant to the foregoing, the applicable Obligation shall be reinstated as 

a prepetition claim in the amount so recovered.  

5. Any party that accepts payment from the Debtors on account of an Obligation shall 

be deemed to have agreed to the terms and provisions of this Interim Order. 

6. Notwithstanding the relief granted in this Interim Order and any actions taken 

pursuant to such relief, nothing in this Interim Order shall be deemed:  (a) an admission as to the 

validity of any particular claim against a Debtor entity; (b) a waiver of the Debtors’ rights to 

dispute any particular claim on any grounds; (c) a promise or requirement to pay any particular 

claim; (d) an implication or admission that any particular claim is of a type specified or defined in 

this Interim Order or the Motion; (e) a request or authorization to assume or reject any agreement, 

contract, or lease pursuant to section 365 of the Bankruptcy Code; (f) a waiver or limitation of the 

Debtors’ rights under the Bankruptcy Code or any other applicable law; or (g) a concession by the 

Debtors that any liens (contractual, common law, statutory, or otherwise) satisfied pursuant to this 

Interim Order or the Motion are valid, and the Debtors expressly reserved their rights to contest 

the extent, validity, or perfection or seek avoidance of all such liens. 

7. The banks and financial institutions on which checks were drawn or electronic 

payment requests made in payment of the prepetition obligations approved herein are authorized 

and directed to receive, process, honor, and pay all such checks and electronic payment requests 

when presented for payment, and all such banks and financial institutions are authorized to rely on 

the Debtors’ designation of any particular check or electronic payment request as approved by this 

Interim Order. 
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8. The Debtors are authorized to issue postpetition checks, or to effect postpetition 

fund transfer requests, in replacement of any checks or fund transfer requests that are dishonored 

as a consequence of these chapter 11 cases with respect to prepetition amounts owed in connection 

with any of the Obligations. 

9. The contents of the Motion satisfy the requirements of Bankruptcy Rule 6003(b). 

10. Notice of the Motion as provided therein shall be deemed good and sufficient notice 

of such Motion and the requirements of Bankruptcy Rule 6004(a) are satisfied by such notice. 

11. Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Interim 

Order are immediately effective and enforceable upon its entry. 

12. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted in this Interim Order in accordance with the Motion. 

13. Notwithstanding anything to the contrary in this Interim Order, any payment made 

(or to be made) and any authorization contained in this Interim Order shall be subject to the terms, 

conditions, limitations, and requirements of the Interim Order (I) Authorizing Postpetition Secured 

Financing Pursuant to 11 U.S.C. §§ 105(a), 361, 362, 363, 364(c)(1), 364(c)(2), 363(c)(3), 

364(d)(1) and 364(e), (II) Authorizing the Debtors’ Use of Cash Collateral Pursuant to 11 U.S.C. 

363, (III) Granting Adequate Protection Pursuant to 11 U.S.C. §§ 361, 363, and 364, and (IV) 

Scheduling a Final Hearing Pursuant to Bankruptcy Rules 4001(b) and 4001(c) (together with any 

approved budget (including any permitted variances) in connection therewith, the “Interim DIP 

Order”), and to the extent there is any inconsistency between the terms of the Interim DIP Order 

and any action taken or proposed to be taken under this Interim Order, the terms of the Interim 

DIP Order (together with any approved budget (including any permitted variances) in connection 

therewith) shall control. 
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14. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of this Interim Order. 

Dated:  __________, 2018  
Birmingham, Alabama UNITED STATES BANKRUPTCY JUDGE 
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UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 

 )  
In re: ) Chapter 11 
 )  
MISSION COAL COMPANY, LLC, et al.,1 ) Case No. 18-04177-11 (___) 
 )  
    Debtors. ) (Joint Administration Requested) 
 )  
 ) Re:  Docket No. __ 

FINAL ORDER (I) AUTHORIZING THE PAYMENT OF  
(A) SHIPPING AND LIEN CLAIMS, (B) 503(B)(9) CLAIMS, AND  

(C) CRITICAL VENDOR CLAIMS AND (II) GRANTING RELATED RELIEF 

Upon the motion (the “Motion”),2 of  the above-captioned debtors and debtors in 

possession (collectively, the “Debtors”), for entry of a final order (this “Final Order”), 

(a) authorizing, but not directing, the payment of (i) shipping and lien claims, (ii) 503(b)(9) claims, 

and (iii) critical vendor claims, and (b) granting related relief, all as more fully set forth in the 

Motion; and upon the First Day Declaration; and this Court having jurisdiction over this matter 

pursuant to 28 U.S.C. §§ 157 and 1334 and the General Order of Reference from the United States 

District Court for the Northern District of Alabama, dated January 12, 1995; and this Court having 

found that this is a core proceeding pursuant to 28 U.S.C. § 157(b)(2); and that this Court may 

enter a final order consistent with Article III of the United States Constitution; and this Court 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, include:  Mission Coal Company, LLC (8465); Beard Pinnacle, LLC (0637); Oak Grove Land Company, 
LLC (6068); Oak Grove Resources, LLC (0300); Pinnacle Land Company, LLC (6070); Pinnacle Mining 
Company, LLC (7780); Seminole Alabama Mining Complex, LLC (6631); Seminole Coal Resources, LLC 
(1795); Seminole West Virginia Mining Complex, LLC (7858); Seneca Coal Resources, LLC (1816); and Seneca 
North American Coal, LLC (5102).  The location of the Debtors’ service address is:  7 Sheridan Square, Suite 
300, Kingsport, Tennessee 37660. 

2 Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion. 
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having found that venue of this proceeding and the Motion in this district is proper pursuant to 28 

U.S.C. §§ 1408 and 1409; and this Court having found that the Debtors’ notice of the Motion and 

opportunity for a hearing on the Motion were appropriate under the circumstances and no other 

notice need be provided; and this Court having reviewed the Motion and having heard the 

statements in support of the relief requested therein at a hearing before this Court (the “Hearing”); 

and this Court having determined that the legal and factual bases set forth in the Motion and at the 

Hearing establish just cause for the relief granted herein; and upon all of the proceedings had 

before this Court; and after due deliberation and sufficient cause appearing therefor, it is HEREBY 

ORDERED THAT: 

1. The Motion is granted on a final basis as set forth herein. 

2. The Debtors are authorized, but not directed, in the reasonable exercise of their 

business judgment, to pay all or part of, and discharge, on a case-by-case basis, the Obligations in 

an amount not to exceed $14.6 million in the aggregate; provided that the Debtors shall provide 

two days’ notice to the DIP Lenders prior to making payments over $100,000 to Critical Vendors, 

unless the Debtors conclude in their reasonable business judgment that two days’ notice and delay 

would materially affect the Debtors’ operations, then the Debtors will provide such notice as 

practicable; provided, further, that the Debtors shall provide the advisors to the DIP Lenders on a 

monthly basis with a summary, which may be provided by electronic mail, of any payments made 

pursuant to the authorization granted by this Final Order. 

3. In return for payment of the Obligations, the Debtors, in their discretion, will obtain 

agreements from any party receiving payment to provide goods and/or services to the Debtors on 

Customary Trade Terms or such other terms as may be agreed upon between the Debtors and the 

claimant; provided that the Debtors shall provide two days’ notice to the DIP Lenders prior to 
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entry into Customary Trade Terms with a value greater than $100,000, unless the Debtors conclude 

in their reasonable business judgment that two days’ notice and delay would materially affect the 

Debtors’ operations, then the Debtors will provide such notice as practicable; provided, further, 

that if any party accepts payment hereunder and does not continue supplying goods and/or services 

to the Debtors in accordance with the Customary Trade Terms, (a) the Debtors and the agent under 

the Debtors’ debtor-in-possession facility may take any and all appropriate steps to recover from 

such party any payments made to it on account of its prepetition claim to the extent that such 

payments exceed the postpetition amounts then owing to such party; (b) upon recovery by the 

Debtors, any prepetition claim of such party shall be reinstated as if the payment on account thereof 

had not been made; (c) if an outstanding postpetition balance is due from the Debtors to such party, 

(i) the Debtors may elect to recharacterize and apply any payment made pursuant to the relief 

requested by this Motion to such outstanding postpetition balance and (ii) such party will be 

required to repay to the Debtors such paid amounts that exceed the postpetition obligations then 

outstanding without the right of any setoffs, claims, provisions for payment of any claims, or 

otherwise; and (d) the Debtors and the agent under the Debtors’ debtor-in-possession facility 

reserve all rights to assert that such payments made were avoidable postpetition transfers under 

section 549 of the Bankruptcy Code and recoverable by the Debtors.  In the event that the Debtors 

recover any such funds pursuant to the foregoing, the applicable Obligation shall be reinstated as 

a prepetition claim in the amount so recovered. 

4. Any party that accepts payment from the Debtors on account of an Obligation shall 

be deemed to have agreed to the terms and provisions of this Final Order. 

5. Notwithstanding the relief granted in this Final Order and any actions taken 

pursuant to such relief, nothing in this Final Order shall be deemed:  (a) an admission as to the 

Case 18-04177-11    Doc 13    Filed 10/15/18    Entered 10/15/18 04:22:08    Desc Main
 Document      Page 33 of 35



 

  4 
 

validity of any particular claim against a Debtor entity; (b) a waiver of the Debtors’ rights to 

dispute any particular claim on any grounds; (c) a promise or requirement to pay any particular 

claim; (d) an implication or admission that any particular claim is of a type specified or defined in 

this Final Order or the Motion; (e) a request or authorization to assume or reject any agreement, 

contract, or lease pursuant to section 365 of the Bankruptcy Code; (f) a waiver or limitation of the 

Debtors’ rights under the Bankruptcy Code or any other applicable law; or (g) a concession by the 

Debtors that any liens (contractual, common law, statutory, or otherwise) satisfied pursuant to this 

Final Order or the Motion are valid, and the Debtors expressly reserved their rights to contest the 

extent, validity, or perfection or seek avoidance of all such liens. 

6. The banks and financial institutions on which checks were drawn or electronic 

payment requests made in payment of the prepetition obligations approved herein are authorized 

and directed to receive, process, honor, and pay all such checks and electronic payment requests 

when presented for payment, and all such banks and financial institutions are authorized to rely on 

the Debtors’ designation of any particular check or electronic payment request as approved by this 

Final Order. 

7. The Debtors are authorized to issue postpetition checks, or to effect postpetition 

fund transfer requests, in replacement of any checks or fund transfer requests that are dishonored 

as a consequence of these chapter 11 cases with respect to prepetition amounts owed in connection 

with any of the Obligations. 

8. Notice of the Motion as provided therein shall be deemed good and sufficient notice 

of such Motion and the requirements of Bankruptcy Rule 6004(a) are satisfied by such notice. 

9. Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Final 

Order are immediately effective and enforceable upon its entry. 

Case 18-04177-11    Doc 13    Filed 10/15/18    Entered 10/15/18 04:22:08    Desc Main
 Document      Page 34 of 35



 

  5 
 

10. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted in this Final Order in accordance with the Motion. 

11. Notwithstanding anything to the contrary in this Final Order, any payment made 

(or to be made) and any authorization contained in this Final Order shall be subject to the terms, 

conditions, limitations, and requirements of the Final Order (I) Authorizing Postpetition Secured 

Financing Pursuant to 11 U.S.C. §§ 105(a), 361, 362, 363, 364(c)(1), 364(c)(2), 363(c)(3), 

364(d)(1) and 364(e), (II) Authorizing the Debtors’ Use of Cash Collateral Pursuant to 11 U.S.C. 

363, (III) Granting Adequate Protection Pursuant to 11 U.S.C. §§ 361, 363, and 364, and (IV) 

Scheduling a Final Hearing Pursuant to Bankruptcy Rules 4001(b) and 4001(c) (together with any 

approved budget (including any permitted variances) in connection therewith, the “Final DIP 

Order”), and to the extent there is any inconsistency between the terms of the Final DIP Order and 

any action taken or proposed to be taken under this Final Order, the terms of the Final DIP Order 

(together with any approved budget (including any permitted variances) in connection therewith) 

shall control. 

12. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of this Final Order. 

Dated:  __________, 2018  
Birmingham, Alabama UNITED STATES BANKRUPTCY JUDGE 
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