
 

{04786846.1}  

AMERICAS 98681639   
 

IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 

In re 

 

MISSION COAL COMPANY, LLC, et al.,1 

 

Debtors. 

Chapter 11 

 

Case No. 18-04177 (TOM) 

(Jointly Administered) 

 

Re: Docket Nos. 612, 621, 799 & 800 

 

 

REPLY OF COKING COAL LEASING, LLC TO DEBTORS’ OMNIBUS OBJECTION 

TO THE MOTION OF BAY POINT CAPITAL PARTNERS LP [DOCKET NO. 621] 

AND THE MOTION OF COKING COAL LEASING, LLC [DOCKET NO. 612]  

 

Coking Coal Leasing, LLC (“CCL”), through its undersigned attorneys, hereby files this 

reply (the “Reply”) to the Debtors’ omnibus objection [Docket No. 799] (the “Omnibus 

Objection”) to (a) the Motion of Bay Point Capital Partners LP for (A) an Order Directing the 

Debtors to (1) Comply with Their Lease Obligations Pursuant to 11 U.S.C. § 363(d)(5) or (2) to 

Provide Adequate Protection Pursuant to 11 U.S.C. §§ 362(d)(1), (2) and Fed. R. Bankr. P. 4001 

[Docket No. 621] filed by Bay Point Capital Partners, LP and (b) the Motion of Coking Coal 

Leasing, LLC for an Order Compelling Arbitration Under the Federal Arbitration Act and 

Granting Relief from Stay Pursuant to 11 U.S.C. § 263(d)(1) and Fed. R. Bankr. P. 4001 [Docket 

No. 612] (the “Arbitration Motion”) filed by CCL.  CCL respectfully states as follows: 

PRELIMINARY STATEMENT 

In their Omnibus Objection, the Debtors mischaracterize the effect of the Federal 

                                                      
1  The “Debtors” in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, include: Mission Coal Company, LLC (8465); Beard Pinnacle, LLC (0637); Oak Grove Land Company, 

LLC (6068); Oak Grove Resources, LLC (0300); Pinnacle Land Company, LLC (6070); Pinnacle Mining 

Company, LLC (7780); Seminole Alabama Mining Complex, LLC (6631); Seminole Coal Resources, LLC 

(1795); Seminole West Virginia Mining Complex, LLC (7858); Seneca Coal Resources, LLC (1816) (“Seneca”); 

and Seneca North American Coal, LLC (5102).  The location of the Debtors’ service address is: 7 Sheridan 

Square, Suite 300, Kingsport, Tennessee 37660.   
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Arbitration Act (the “FAA”) upon this dispute.  They also mischaracterize the relevant Eleventh 

Circuit authority implementing the FAA, including in the context of bankruptcy cases.  The 

Eleventh Circuit has recognized that there is a strong federal policy favoring the arbitration of 

disputes and that parties, including debtors, are bound by agreements to arbitrate unless there is 

an “inherent conflict” between an arbitration proceeding and the underlying statue in question.  

Further, the Eleventh Circuit has made clear that the party seeking to avoid arbitration bears the 

burden to show that an inherent conflict exists.  Here, there is no conflict (let along an inherent 

one) between the requested arbitration and the Bankruptcy Code and the Motion should be 

granted. 

The Debtors do not dispute that the Master Lease Agreement2 at issue here contains an 

arbitration provision.  The Debtors do not dispute that the question of whether the Master Lease 

Agreement is a true lease or a financing agreement falls squarely within the scope of such 

arbitration provision.  And, the Debtors do not dispute the applicability of the FAA.  These facts 

alone establish “cause” to lift the stay to allow CCL to commence an arbitration proceeding.  In 

order to avoid this outcome, it is the Debtors (not CCL) that must establish an “inherent conflict” 

between arbitration and the Bankruptcy Code.  The Omnibus Objection establishes no such 

conflict. 

The Debtors raise two main arguments in opposition to the Arbitration Motion.  First, the 

Debtors assert that there is no cause to lift the stay because no arbitration proceeding had been 

commenced prior to the commencement of these cases and the Bankruptcy Code favors the 

resolution of disputes in a centralized forum.  The FAA, however, does not condition the 

enforceability of an arbitration provision on the commencement of a prepetition proceeding.  To 

                                                      
2 Capitalized terms used herein, but not defined herein, have the meaning ascribed to such terms in the Arbitration 

Motion.   
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the contrary, a contractual arbitration provision is fully enforceable absent an inherent conflict 

irrespective of the existence of a prepetition arbitration proceeding.  Moreover, the Debtors’ 

argument is based on the assumption that an arbitration proceeding would be burdensome and 

could not be completed in an efficient manner.  That is simply not so.  The Master Lease 

Agreement mandates that an arbitration be conducted pursuant to JAMS “expedited procedures,” 

which place strong limits on discovery and streamline the litigation process.  An arbitration 

proceeding can be completed more efficiently than an adversary proceeding.  Further, arbitral 

orders (unlike judgments) can be appealed on only limited grounds.   

The Debtors argument that allowing an arbitration to proceed in this case inherently 

conflicts with the Bankruptcy Code’s “preference” for resolving disputes in the bankruptcy court 

also fails.  If this were true, no arbitration could ever proceed because all arbitrations, by 

definition, must occur in an alternate forum.  Of course, that is not the law.  Indeed, the Eleventh 

Circuit has held that bankruptcy courts have little discretion to prevent the arbitration of non-core 

proceedings and can exercise their discretion to avoid arbitration in core proceedings only by 

making specific factual findings showing an inherent conflict between the arbitration and the 

Bankruptcy Code.  A generalized conflict between a “preference” for centralizing disputes and 

the proposed arbitration simply does not rise to the level of an inherent conflict. 

Second, the Debtors argue that arbitration is unwarranted in this case because the 

question of whether the Master Lease Agreement should be recharacterized from a true lease to a 

financing is only an “intermediate step” in determining the extent of property interests in the 

Debtors’ shields.  As a result, the Debtors’ claim that any proceeding relating to the Master 

Lease Agreement constitutes a core proceeding not subject to arbitration.  This argument is 

neither here nor there.  The Eleventh Circuit has been clear that all claims covered by a 
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contractual arbitration provision—whether core or non-core—should be arbitrated unless the 

debtor can establish an inherent conflict between the arbitration proceeding and the Bankruptcy 

Code.  In the case of “non-core” claims, courts have little (if any) discretion to avoid arbitration.  

In the case of “core” claims, courts are granted wider latitude in determining whether to permit 

arbitration, but must still order arbitration unless an inherent conflict with the Bankruptcy Code 

exits.  Put another way, the core or non-core nature of the recharacterization claims does not 

absolve the Debtors of their burden to establish an inherent conflict between arbitration and the 

Bankruptcy Code.  The Debtors have not met this burden here.  Indeed, the Debtors’ argument—

that claims determining the extent, validity and priority of a debtor’s interest in property are not 

subject to arbitration—has been expressly rejected by the Eleventh Circuit. 

Importantly, CCL believes that the recharacterization claims at issue here are non-core.  

There is no dispute that such claims arise from state law.  Indeed, the Debtors acknowledge in 

the Omnibus Objection that the Uniform Commercial Code, as enacted in Ohio, is the relevant 

law at issue here.  Further, there should be no dispute that recharacterization claims can and do 

exist independently from bankruptcy proceedings—a clear feature of a non-core proceeding.  

The Eleventh Circuit has been clear that state law claims that do not depend on a bankruptcy for 

their existence are “non-core” and that the stay should be modified to permit arbitration of such 

claims. 

Whether the Debtors’ claims are core or non-core, the Debtors raise no inherent conflict 

between arbitration and the Bankruptcy Code.  This is because no such conflict exists.  Any 

arbitration concerning recharacterization could be concluded quickly and efficiently under JAMS 

expedited rules, and, none of the issues raised by the Debtors establish anything to the contrary.  

The Motion should be granted.   
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ARGUMENT 

A. Cause Exists to Lift the Stay Because CCL Has Established That Any 

Recharacterization Disputes Are Subject to Arbitration 

1. In the Omnibus Objection, the Debtors do not dispute that the arbitration 

provision in the Master Lease Agreement applies to all potential claims regarding the 

recharacterization of the Master Lease Agreement.  The Master Lease Agreement provides that: 

Any dispute, claim or controversy arising out of or relating to any Lease or the 

breach, termination, enforcement, interpretation or validity thereof, including the 

determination of the scope or applicability of this agreement to arbitrate, shall be 

determined in Columbus, Ohio before one arbitrator.  The arbitration shall be 

administered by JAMS pursuant to its Comprehensive Arbitration Rules and 

Procedures and in accordance with the Expedited Procedures in those Rules, 

including Rules 16.1 and 16.2 of those Rules in effect on the date hereof. 

Master Lease Agreement, § 26(c).3  There can be no question that any disputes regarding the 

nature of the Master Lease Agreement concern the “enforcement, interpretation or validity” of 

the Master Lease Agreement and fallswell within the scope of the arbitration provision.   

2. In circumstances such as these—where a dispute is unambiguously covered by an 

arbitration provision—the party opposing arbitration has the burden of establishing that 

arbitration is improper.  Whiting-Turner Contracting Co. v. Electric Machinery Enterprises, Inc. 

(In re Electric Machinery Enterprises, Inc.), 479 F.3d 791, 795 (11th Cir. 2007) (holding that the 

party opposing the arbitration has the burden of proving that arbitration should not occur).  As a 

result, the Debtors (not CCL) must establish that arbitration is not warranted under the 

circumstances.   

3. In order to establish that an arbitration should not proceed, the Debtors must show 

an “inherent conflict” between the proposed arbitration and the underlying purposes of the 

Bankruptcy Code.  Id. at 796.  In determining whether the Debtors have met this test, the Court 

                                                      
3 A true and correct copy of the Master Lease Agreement is attached to the Arbitration Motion as Exhibit B.  
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should have a “healthy regard for the federal policy favoring arbitration.”  Id. (quoting Gilmer v. 

Interstate/Johnson Land Corp., 500 U.S. 20, 26 (1991)).  For the reasons set forth below, the 

Debtors have failed to carry their heavy burden. 

B. The Debtors Have Failed to Establish an Inherent Conflict 

4. In the Omnibus Objection, the Debtors raise two principle substantive arguments 

against arbitration.  First, the Debtors argue that the Arbitration Motion should be denied because 

an arbitration proceeding has not yet been commenced and the Bankruptcy Code favors the 

centralization of disputes in the bankruptcy court.  Second, the Debtors argue that the motion 

should be denied because their recharacterization claims are “core” and involve a determination 

of the Debtors’ interests in property.  Neither of these arguments establish an “inherent conflict” 

between an arbitration proceeding and the Bankruptcy Code.   

1. The Existence of a Prepetition Proceeding is Irrelevant to the Propriety of 

Arbitration 

5. The Debtors first argument—that this Court should deny the Motion because no 

prepetition arbitration proceeding exists and the Bankruptcy Code favors the centralization of 

disputes—is insufficient to establish an “inherent conflict” between arbitration and the 

Bankruptcy Code.  As an initial matter, the applicability of the FAA and the enforceability of the 

contractual arbitration provision set forth in the Master Lease Agreement does not depend on the 

existence of a prepetition proceeding.  To the contrary, the Eleventh Circuit has been clear that 

agreements to arbitrate are valid and binding and should be enforced absent a clear 

Congressional policy to the contrary.  Whiting-Turner, 479 F.3d at 795.4  The existence of a 

prepetition proceeding is simply irrelevant to this analysis. 

                                                      
4 Further, any arbitration provision should be interpreted with a “healthy regard” for the federal policy favoring 

arbitration.  Id. (quoting Gilmer, 500 U.S. at 26). 
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6. Further, the existence of a prepetition proceeding may be an important factor in 

determining whether to allow a claim to proceed in a state court, but it should have little weight 

in the context of an arbitration.  A court has considerable discretion in determining whether to 

allow a claim to proceed in state court and may consider the procedural posture of an action 

when weighing the costs and benefits of alternative forums.  An arbitration is a fundamentally 

different matter.  The Eleventh Circuit and the FAA are both clear: contractual arbitration 

provisions must be enforced absent an inherent conflict with the Bankruptcy Code.  Under this 

test, absent a fundamental conflict with the Bankruptcy Code, a court should allow an arbitration 

to proceed regardless of the procedural posture of a case.5 

7. Moreover, the Debtors’ assertion that the Bankruptcy Code favors the 

centralization of disputes in the bankruptcy court is insufficient to establish an “inherent 

conflict” in this case.  If favoring centralization were, in and of itself, sufficient to establish an 

inherent conflict, no arbitrations would ever be permitted.  Indeed, any arbitration, by definition, 

takes place in a non-bankruptcy forum.  Such a result is contrary to Eleventh Circuit law.  

Among other things, the Eleventh Circuit has made it clear that there is a strong federal policy 

favoring arbitration and that the Bankruptcy Code does not override this policy as a general 

matter.  Whiting-Turner, 479 F.3d at 795.  The Eleventh Circuit has also held that bankruptcy 

courts simply do not have the discretion to prevent the arbitration of non-core matters and should 

only prevent the arbitration of core matters in limited circumstances.  Id. at 796.   

8. Moreover, the policy favoring the centralization of disputes is not absolute.  

Congress has limited bankruptcy court jurisdiction in the case of “non-core” matters, provided a 

mechanism for stay relief to pursue matters in alternative forums, and passed the FAA, which 

                                                      
5 Indeed, if a dispute must be arbitrated, it is almost always more efficient to lift the stay sooner rather than later.  

Denying stay relief will only delay the commencement of an arbitration proceeding. 
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requires federal courts to honor arbitration provisions.  Under such circumstances, the 

Bankruptcy Code’s policy of favoring centralization of disputes simply does not and cannot, 

without more, “inherently conflict” with an agreement to arbitrate.  

9. Importantly, the Debtors’ claim of an “inherent conflict” in this case assumes that 

an arbitration would be inefficient, burdensome and time consuming to the Debtors.  Not true.  

The Master Lease Agreement provides for the use of JAMS “Expedited Procedures” in resolving 

disputes.6  Such procedures are designed to resolve contested issues in an efficient and cost 

effective manner by limiting discovery and expediting litigation.  For example, under the 

expedited procedures, document requests are “limited to documents that are directly relevant to 

the matters in dispute or to [their] outcome,” must be “reasonably restricted” in terms of time 

frame and should not have “excessive” definitions or instructions.  Ex. A., at 19.  Further, E-

Discovery is limited to sources used “in the ordinary course of business,” and does not include 

“backup servers, tapes or other media.”  Id.  Fact depositions are generally limited to one 

deposition per side.  Even expert reports (to the extent necessary) are limited.  Id., at 20.  In 

addition, unlike judgments, arbitration rulings may only be overturned on appeal if an appellant 

demonstrates a “manifest disregard of the law,” a much higher standard than mere legal error.  

See Montes v. Shearson Lehman Brothers, Inc., 128 F.3d 1456, 1460-61 (11th Cir. 1997). 

10. On the other hand, if the Arbitration Motion is not granted, Oak Grove will be 

required to file an adversary proceeding against CCL to recharacterize the Master Lease 

Agreement and the Federal Rules of Bankruptcy Procedure will apply.  See Fed. R. Bankr. P. 

7001.7  These rules are much more cumbersome and time consuming than the expedited 

                                                      
6 A copy of JAMS procedural rules is attached hereto as Exhibit A.  The expedited proceedings are contained in Rule 

16.1 and Rule 16.2 
7 CCL notes that, if the Motion is denied, CCL reserves all of its rights to have any disputes concerning the Master 

Lease Agreement determined in the context of an adversary proceeding. 
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procedures that would govern an arbitration and are subject to more extensive appellate review.  

Simply put, litigating an adversary proceeding will take more time and resources than an 

expedited arbitration proceeding. 

11. Importantly, by seeking arbitration, CCL is doing nothing more insisting on the 

bargain that it struck with Oak Grove in respect of the Master Lease Agreement—that disputes 

be resolved pursuant to expedited proceedings in Columbus, Ohio, where certain principals of 

CCL are located.  Not only is such a result consistent with the parties’ bargain, but it can be done 

in an efficient manner and without “inherently conflicting” with the Bankruptcy Code.  The 

Motion should be granted. 

2. The Recharacterization Disputes Involve State Law Rights and Are Not 

Core Proceedings 

12. Next, the Debtors argue that an arbitration is not warranted because the Debtors’ 

claims against CCL are core proceedings.  To support their argument, the Debtors concede that 

Oak Grove’s recharacterization claims arise under state law, but argue that they should 

nevertheless be considered core because recharacterization is “merely an intermediate step” 

toward determining the “nature, validity, and priority of CCL’s claims against the Debtors.”  

This argument also fails.   

13. Most importantly, the Debtors’ argument directly contradicts the Eleventh 

Circuit’s holding in Whiting-Turner.  There, a debtor claimed that certain funds were property of 

its estate as a result of a constructive trust and filed an adversary proceeding in the bankruptcy 

court seeking turnover.  Id., at 795.  The defendant eventually moved to compel arbitration.  Id.  

The bankruptcy court rejected the request, finding that the determination of whether the debtor 

was entitled to the funds was a core proceeding over which it had exclusive jurisdiction.  Id.  The 

Eleventh Circuit disagreed and overturned the bankruptcy court.  In its ruling, the Eleventh 
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Circuit held that the debtor’s claims were non-core, because, at bottom, the dispute involved the 

interpretation of a contract, not rights created by the Bankruptcy Code.  Id., at 798.  The Eleventh 

Circuit further noted that the debtor’s claims could not be core because they could be brought 

outside of the bankruptcy context.  The Court ordered the matter to arbitration. 

14. Here, the situation is almost identical.  Like the debtor in Whiting-Turner, the 

Debtors claim that the disputes surrounding the Master Lease Agreement are core because they 

will determine the extent, priority and validity of interests in property.  However, Whiting-Turner 

made clear that the effect of a proceeding does not determine whether it is core or non-core.  

Rather, a court must look at the nature of the claims involved.  Id. at 798.  Here, Oak Grove’s 

rights in the Shields will turn almost exclusively on whether the Master Lease Agreement is a 

true lease or a financing agreement.  There is no dispute that such issue is purely a matter of state 

law.  Indeed, the Debtors concede in their Omnibus Objection that the nature of the Master Lease 

Agreement is governed by the Uniform Commercial Code, as enacted in Ohio.   

15. Moreover, as was the case in Whiting-Turner, recharacterization proceedings can 

and do exist outside of the bankruptcy context.  See, e.g., Commerce Union Bank v. John Deere 

Indus. Equip. Co., 387 So. 2d 787, 789 (Ala. 1980) (applying Alabama state law in a non-

bankruptcy dispute to answer the question of “whether [a] lease . . . was, in fact, a true lease or 

whether it was instead a security interest.”); Crumley v. Berry, 766 S.W.2d 7, 11 (1989) 

(evaluating whether an arrangement is a true lease or a sale and financing outside of the context 

of bankruptcy); Delker v. Kerr, No. L-96-110, 1996 Ohio App. LEXIS 4080, at *10 (Ct. App. 

Sep. 20, 1996) (evaluating, outside the context of bankruptcy, under Ohio state law, “whether a 

transaction purporting to be a renewable month-to-month rental agreement with an option to 

purchase after a certain number of months is to be considered a true lease under R.C. 1301.01 or 
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instead, a sale with a retained security interest.”).  In short, any potential recharacterization 

claims that Oak Grove may have against CCL are based on state law and could exist outside of 

bankruptcy proceedings.  Accordingly, as was the case in Whiting-Turner, such claims are non-

core and, under Eleventh Circuit authority, are subject to arbitration.8  See Whiting-Turner, 479 

F.3d at 796 (“[i]n general, bankruptcy courts do not have the discretion to decline to enforce an 

arbitration agreement relating to a non-core proceeding”).   

3. Stay Relief is Warranted Even If the Recharacterization Claims Are Core 

16. Importantly, the question of whether a claim is “core” or “non-core” is not 

determinative of whether an arbitration provision should be enforced.  The party opposing 

arbitration must show that arbitration inherently conflicts with the underlying purpose of the 

Bankruptcy Code, regardless of the nature of the claim.  Once again, Whiting-Turner is 

instructive.  There, the Court noted that—whether the claims at issue were core or non-core—the 

debtors had simply not carried their burden to “demonstrate that Congress intended to limit or 

prohibit waiver of a judicial forum for the type of claim that [the debtor] brought against 

Whiting-Turner.”9  Id., at 799.  Indeed, the Eleventh Circuit expressly stated that it could “find 

no evidence in the record to suggest” that arbitrating the relevant claims “would inherently 

conflict with the Bankruptcy Code.”  Id.  Stated another way, neither the fact that the debtor’s 

claim involved a determination of the debtor’s interest in property, nor that the resolution of such 

claim would have a tremendous impact on the estate presented an “inherent conflict” with the 

                                                      
8 In order to support their assertion that the recharacterization claims are core, the Debtors cite a litany of bankruptcy 

court level decisions purporting to address recharacterization disputes in the context of core proceedings.  See Omnibus 

Objection ¶ 41.  These cases, however, cannot overcome the Eleventh Circuit’s opinion in Whiting-Turner, finding 

claims based on state law to be non-core. 
9 The Debtors attempt to turn Eleventh Circuit precedent on its head by arguing that it is CCL, not the Debtors, that 

has the burden of establishing that arbitrating recharacaterization would not inherently conflict with the Bankruptcy 

Code.  The Eleventh Circuit could not be more clear:  “the party opposing arbitration has the burden of proving ‘that 

Congress intended to preclude a waiver or a judicial remed[y] for [the particular claim] at issue.’”  Whiting-Turner, 

479 at 795 (quoting Shearson/American Express, Inc. v. McMahon, 482 U.S. 220, 227 (1987)).   
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Bankruptcy Code.  The result is the same here.  The Debtors have presented no specific evidence 

that the arbitration of the disputes at issue here inherently conflict with the Bankruptcy Code. 

17. To conclude, the nature of the Master Lease Agreement can be efficiently 

determined through arbitration, without unduly burdening the Debtors.  CCL respectfully 

requests that the Court grant the Motion. 
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CONCLUSION 

WHEREFORE, CCL respectfully requests that this Court enter an order granting relief 

from the automatic stay pursuant to 11 U.S.C. § 362 so as to permit the initiation and prosecution 

of an arbitration proceeding concerning the character of the Master Lease Agreement. 

 

Dated: March 19, 2019  

Birmingham, Alabama 

MAYNARD, COOPER & GALE, P.C. 

 

/s/   J. Leland Murphree            

J. Leland Murphree  

1901 Sixth Avenue North Suite 2400 

2400 Regions/Harbert Plaza 

Birmingham, AL 35203 

Telephone: (205) 254-1000 

Email: lmurphree@maynardcooper.com 

 

     -and- 

 

WHITE & CASE LLP 

Craig H. Averch (pro hac vice pending) 

Roberto J. Kampfner (pro hac vice pending) 

Ronald K. Gorsich (pro hac vice pending) 

555 S. Flower Street, Suite 2700 

Los Angeles, CA 90071 

Telephone: (213) 620-7700 

Email: caverch@whitecase.com 

rkampfner@whitecase.com 

rgorsich@whitecase.com 

 

Counsel for CCL 
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JAMS COMPREHENSIVE 
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international arbitral institutions. 

JAMS arbitrators and mediators are full-time
neutrals who come from the ranks of retired 
state and federal judges and prominent 
attorneys. These highly trained, experienced 
ADR professionals are dedicated to the highest 
ethical standards of conduct.

Parties wishing to write a pre-dispute JAMS 
arbitration clause into their agreement should 
review the sample arbitration clauses on pages 
4 and 5. These clauses may be modified to tailor 
the arbitration process to meet the parties’ 
individual needs. 
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Administrative Fees
For two-party matters, JAMS charges a $1,500 Filing Fee, 
to be paid by the party initiating the Arbitration . JAMS 
also charges a $1,500 Filing Fee for counterclaims . For 
matters involving three or more parties, the Filing Fee 
is $2,000 . A Case Management Fee of 12% will be as-
sessed against all Professional Fees, including time spent 
for hearings, pre- and post-hearing reading and research 
and award preparation .
 
JAMS neutrals set their own hourly, partial and full-
day rates . For information on individual neutrals’ rates 
and the administrative fees, please contact JAMS at 
800 .352 .5267 . The fee structure is subject to change .
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Standard Arbitration Clauses 
Referring to the JAMS 
Comprehensive Arbitration Rules

Standard Commercial Arbitration Clause* 

Any dispute, claim or controversy arising out of or 
relating to this Agreement or the breach, termination, 
enforcement, interpretation or validity thereof, includ-
ing the determination of the scope or applicability of 
this agreement to arbitrate, shall be determined by 
arbitration in (insert the desired place of arbitration), 
before (one) (three) arbitrator(s). The arbitration shall be 
administered by JAMS pursuant to its Comprehensive 
Arbitration Rules & Procedures (Streamlined Arbitration 
Rules & Procedures). Judgment on the Award may be 
entered in any court having jurisdiction. This clause 
shall not preclude parties from seeking provisional 
remedies in aid of arbitration from a court of appropri-
ate jurisdiction. 

(Optional) Allocation of Fees and Costs: The arbitrator 
may, in the Award, allocate all or part of the costs of 
the arbitration, including the fees of the arbitrator and 
the reasonable attorneys’ fees of the prevailing party. 

(Optional) Expedited Procedures: The parties agree that 
the Expedited Procedures set forth in JAMS Comprehen-
sive Rules 16.1 and 16.2 shall be employed. 

Sometimes contracting parties may want their agreement to 
allow a choice of provider organizations (JAMS being one) 
that can be used if a dispute arises . The following clause 
permits a choice between JAMS and another provider orga-
nization at the option of the first party to file the arbitration . 

Standard Commercial Arbitration Clause 
Naming JAMS or Another Provider* 

Any dispute, claim or controversy arising out of or 
relating to this Agreement or the breach, termination, 
enforcement, interpretation or validity thereof, includ-
ing the determination of the scope or applicability of 
this agreement to arbitrate, shall be determined by 
arbitration in (insert the desired place of arbitration), 
before (one) (three) arbitrator(s). At the option of the 
first party to file an arbitration, the arbitration shall be 

Case 18-04177-TOM11    Doc 1048-1    Filed 03/19/19    Entered 03/19/19 11:14:17    Desc
 Exhibit Exhibit A - JAMS Rules    Page 5 of 34



4 JAMS COMPREHENSIVE ARBITRATION RULES  |  JULY 1, 2014 JAMS COMPREHENSIVE ARBITRATION RULES  |  JULY 1, 2014 5

administered either by JAMS pursuant to its (Compre-
hensive Arbitration Rules & Procedures) (Streamlined 
Arbitration Rules & Procedures), or by (name an alter-
nate provider) pursuant to its (identify the rules that 
will govern). Judgment on the Award may be entered 
in any court having jurisdiction. This clause shall not 
preclude parties from seeking provisional remedies in 
aid of arbitration from a court of appropriate jurisdiction.

(Optional) Allocation of Fees and Costs: The arbitrator 
may, in the Award, allocate all or part of the costs of 
the arbitration, including the fees of the arbitrator and 
the reasonable attorneys’ fees of the prevailing party. 

(Optional) Expedited Procedures: The parties agree that 
the Expedited Procedures set forth in JAMS Comprehen-
sive Rules 16.1 and 16.2 shall be employed. 

*The drafter should select the desired option from those 
provided in the parentheses . 

Optional Expedited Procedures
JAMS offers optional Expedited Arbitration Procedures, 
whereby parties can choose a process that limits deposi-
tions, document requests and e-discovery . When parties 
utilizing JAMS Comprehensive Arbitration Rules elect to 
use these procedures, they agree to the voluntary and in-
formal exchange of all non-privileged documents and other 
information relevant to the dispute . See Comprehensive 
Rules 16 .1 and 16 .2 .

Streamlined Rules
JAMS provides clients with the option to select a simplified 
arbitration process for those cases where the claims and 
counterclaims are less than $250,000 . JAMS Streamlined 
Arbitration Rules & Procedures are designed to minimize 
the arbitration costs associated with these cases while 
providing a full and fair hearing for all parties .

All of the JAMS Rules, including the Comprehensive Arbi-
tration Rules set forth below, can be accessed at the JAMS 
website: www.jamsadr.com/rules-clauses.
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JAMS COMPREHENSIVE 
ARBITRATION RULES
& PROCEDURES
NOTICE: These Rules are the copyrighted property of JAMS. 
They cannot be copied, reprinted or used in any way without 
permission of JAMS, unless they are being used by the 
parties to an arbitration as the rules for that arbitration. If 
they are being used as the rules for an arbitration, proper 
attribution must be given to JAMS. If you wish to obtain 
permission to use our copyrighted materials, please contact 
JAMS at 949.224.1810. 

Rule 1. Scope of Rules

(a) The JAMS Comprehensive Arbitration Rules and Pro-
cedures (“Rules”) govern binding Arbitrations of disputes 
or claims that are administered by JAMS and in which 
the Parties agree to use these Rules or, in the absence of 
such agreement, any disputed claim or counterclaim that 
exceeds $250,000, not including interest or attorneys’ 
fees, unless other Rules are prescribed .

(b) The Parties shall be deemed to have made these Rules 
a part of their Arbitration agreement (“Agreement”) when-
ever they have provided for Arbitration by JAMS under its 
Comprehensive Rules or for Arbitration by JAMS without 
specifying any particular JAMS Rules and the disputes or 
claims meet the criteria of the first paragraph of this Rule .

(c) The authority and duties of JAMS as prescribed in the 
Agreement of the Parties and in these Rules shall be carried 
out by the JAMS National Arbitration Committee (“NAC”) 
or the office of JAMS General Counsel or their designees . 

(d) JAMS may, in its discretion, assign the administration 
of an Arbitration to any of its Resolution Centers .

(e) The term “Party” as used in these Rules includes Par-
ties to the Arbitration and their counsel or representatives .

(f) “Electronic filing” (e-file) means the electronic trans-
mission of documents to and from JAMS and other Par-
ties for the purpose of filing via the Internet . “Electronic 
service” (e-service) means the electronic transmission of 
documents via JAMS Electronic Filing System to a Party, 
attorney or representative under these Rules .
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Rule 2. Party Self-Determination and
 Emergency Relief Procedures

(a) The Parties may agree on any procedures not specified 
herein or in lieu of these Rules that are consistent with 
the applicable law and JAMS policies (including, without 
limitation, Rules 15(i), 30 and 31) . The Parties shall 
promptly notify JAMS of any such Party-agreed procedures 
and shall confirm such procedures in writing . The Party-
agreed procedures shall be enforceable as if contained in 
these Rules .

(b) When an Arbitration Agreement provides that the Ar-
bitration will be non-administered or administered by an 
entity other than JAMS and/or conducted in accordance 
with rules other than JAMS Rules, the Parties may subse-
quently agree to modify that Agreement to provide that the 
Arbitration will be administered by JAMS and/or conducted 
in accordance with JAMS Rules .

(c) Emergency Relief Procedures . These Emergency Relief 
Procedures are available in Arbitrations filed and served 
after July 1, 2014, and where not otherwise prohibited 
by law . Parties may agree to opt out of these Procedures 
in their Arbitration Agreement or by subsequent written 
agreement . 

 (i) A Party in need of emergency relief prior to the 
appointment of an Arbitrator may notify JAMS and all other 
Parties in writing of the relief sought and the basis for an 
Award of such relief . This Notice shall include an explana-
tion of why such relief is needed on an expedited basis . 
Such Notice shall be given by facsimile, email or personal 
delivery . The Notice must include a statement certifying 
that all other Parties have been notified . If all other Par-
ties have not been notified, the Notice shall include an 
explanation of the efforts made to notify such Parties . 

 (ii) JAMS shall promptly appoint an Emergency Ar-
bitrator to rule on the emergency request . In most cases 
the appointment of an Emergency Arbitrator will be done 
within 24 hours of receipt of the request . The Emergency 
Arbitrator shall promptly disclose any circumstance likely, 
on the basis disclosed in the application, to affect the Arbi-
trator’s ability to be impartial or independent . Any challenge 
to the appointment of the Emergency Arbitrator shall be 
made within 24 hours of the disclosures by the Emergency 
Arbitrator . JAMS will promptly review and decide any such 
challenge . JAMS’ decision will be final . 
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 (iii) Within two business days, or as soon as practicable 
thereafter, the Emergency Arbitrator shall establish a sched-
ule for the consideration of the request for emergency relief . 
The schedule shall provide a reasonable opportunity for all 
Parties to be heard taking into account the nature of the 
relief sought . The Emergency Arbitrator has the authority 
to rule on his or her own jurisdiction and shall resolve any 
disputes with respect to the request for emergency relief . 

 (iv) The Emergency Arbitrator shall determine whether 
the Party seeking emergency relief has shown that im-
mediate and irreparable loss or damage will result in the 
absence of emergency relief and whether the requesting 
Party is entitled to such relief . The Emergency Arbitrator 
shall enter an order or Award granting or denying the relief, 
as the case may be, and stating the reasons therefor . 

 (v) Any request to modify the Emergency Arbitrator’s 
order or Award must be based on changed circumstances 
and may be made to the Emergency Arbitrator until such 
time as an Arbitrator or Arbitrators are appointed in ac-
cordance with the Parties’ Agreement and JAMS’ usual 
procedures . Thereafter, any request related to the relief 
granted or denied by the Emergency Arbitrator shall be 
determined by the Arbitrator(s) appointed in accordance 
with the Parties’ Agreement and JAMS’ usual procedures . 

 (vi) At the Emergency Arbitrator’s discretion, any 
interim Award of emergency relief may be conditioned on 
the provision of adequate security by the Party seeking 
such relief . 

Rule 3. Amendment of Rules

JAMS may amend these Rules without notice . The Rules in 
effect on the date of the commencement of an Arbitration 
(as defined in Rule 5) shall apply to that Arbitration, unless 
the Parties have agreed upon another version of the Rules .

Rule 4. Conflict with Law

If any of these Rules, or modification of these Rules agreed 
to by the Parties, is determined to be in conflict with a 
provision of applicable law, the provision of law will govern 
over the Rule in conflict, and no other Rule will be affected .

Rule 5. Commencing an Arbitration

(a) The Arbitration is deemed commenced when JAMS 
issues a Commencement Letter based upon the existence 
of one of the following:
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 (i) A post-dispute Arbitration Agreement fully ex-
ecuted by all Parties specifying JAMS administration or 
use of any JAMS Rules; or

 (ii) A pre-dispute written contractual provision re-
quiring the Parties to arbitrate the dispute or claim and 
specifying JAMS administration or use of any JAMS Rules 
or that the Parties agree shall be administered by JAMS; 
or 

 (iii) A written confirmation of an oral agreement of 
all Parties to participate in an Arbitration administered by 
JAMS or conducted pursuant to any JAMS Rules; or

 (iv) The Respondent’s failure to timely object to JAMS 
administration; or

 (v) A copy of a court order compelling Arbitration at 
JAMS .

(b) The issuance of the Commencement Letter confirms 
that requirements for commencement have been met, that 
JAMS has received all payments required under the ap-
plicable fee schedule and that the Claimant has provided 
JAMS with contact information for all Parties along with 
evidence that the Demand for Arbitration has been served 
on all Parties .

(c) If a Party that is obligated to arbitrate in accordance 
with subparagraph (a) of this Rule fails to agree to par-
ticipate in the Arbitration process, JAMS shall confirm in 
writing that Party’s failure to respond or participate, and, 
pursuant to Rule 22(j), the Arbitrator, once appointed, shall 
schedule, and provide appropriate notice of, a Hearing or 
other opportunity for the Party demanding the Arbitration 
to demonstrate its entitlement to relief .

(d) The date of commencement of the Arbitration is the 
date of the Commencement Letter but is not intended to 
be applicable to any legal requirements such as the statute 
of limitations, any contractual limitations period or claims 
notice requirements . The term “commencement,” as used 
in this Rule, is intended only to pertain to the operation of 
this and other Rules (such as Rules 3, 13(a), 17(a) and 
31(a)) .

Rule 6. Preliminary and
 Administrative Matters

(a) JAMS may convene, or the Parties may request, ad-
ministrative conferences to discuss any procedural matter 
relating to the administration of the Arbitration .
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(b) If no Arbitrator has yet been appointed, at the request 
of a Party and in the absence of Party agreement, JAMS 
may determine the location of the Hearing, subject to 
Arbitrator review . In determining the location of the Hear-
ing, such factors as the subject matter of the dispute, the 
convenience of the Parties and witnesses, and the relative 
resources of the Parties shall be considered .

(c) If, at any time, any Party has failed to pay fees or ex-
penses in full, JAMS may order the suspension or termina-
tion of the proceedings . JAMS may so inform the Parties in 
order that one of them may advance the required payment . 
If one Party advances the payment owed by a non-paying 
Party, the Arbitration shall proceed, and the Arbitrator may 
allocate the non-paying Party’s share of such costs, in ac-
cordance with Rules 24(f) and 31(c) . An administrative 
suspension shall toll any other time limits contained in 
these Rules or the Parties’ Agreement .

(d) JAMS does not maintain an official record of docu-
ments filed in the Arbitration . If the Parties wish to have 
any documents returned to them, they must advise JAMS 
in writing within thirty (30) calendar days of the conclusion 
of the Arbitration . If special arrangements are required 
regarding file maintenance or document retention, they 
must be agreed to in writing, and JAMS reserves the right 
to impose an additional fee for such special arrangements . 
Documents that are submitted for e-filing are retained for 
thirty (30) calendar days following the conclusion of the 
Arbitration .

(e) Unless the Parties’ Agreement or applicable law pro-
vides otherwise, JAMS, if it determines that the Arbitrations 
so filed have common issues of fact or law, may consolidate 
Arbitrations in the following instances:

 (i) If a Party files more than one Arbitration with 
JAMS, JAMS may consolidate the Arbitrations into a single 
Arbitration .

 (ii) Where a Demand or Demands for Arbitration is or 
are submitted naming Parties already involved in another 
Arbitration or Arbitrations pending under these Rules, JAMS 
may decide that the new case or cases shall be consolidated 
into one or more of the pending proceedings and referred 
to one of the Arbitrators or panels of Arbitrators already 
appointed .

 (iii) Where a Demand or Demands for Arbitration is or 
are submitted naming Parties that are not identical to the 
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Parties in the existing Arbitration or Arbitrations, JAMS may 
decide that the new case or cases shall be consolidated 
into one or more of the pending proceedings and referred 
to one of the Arbitrators or panels of Arbitrators already 
appointed .

When rendering its decision, JAMS will take into account 
all circumstances, including the links between the cases 
and the progress already made in the existing Arbitrations .

Unless applicable law provides otherwise, where JAMS 
decides to consolidate a proceeding into a pending Arbitra-
tion, the Parties to the consolidated case or cases will be 
deemed to have waived their right to designate an Arbitrator 
as well as any contractual provision with respect to the site 
of the Arbitration .

(f) Where a third party seeks to participate in an Arbitra-
tion already pending under these Rules or where a Party to 
an Arbitration under these Rules seeks to compel a third 
party to participate in a pending Arbitration, the Arbitra-
tor shall determine such request, taking into account all 
circumstances he or she deems relevant and applicable .

Rule 7. Number and Neutrality of
 Arbitrators; Appointment and
 Authority of Chairperson

(a) The Arbitration shall be conducted by one neutral Ar-
bitrator, unless all Parties agree otherwise . In these Rules, 
the term “Arbitrator” shall mean, as the context requires, 
the Arbitrator or the panel of Arbitrators in a tripartite 
Arbitration .

(b) In cases involving more than one Arbitrator, the Parties 
shall agree on, or, in the absence of agreement, JAMS shall 
designate, the Chairperson of the Arbitration Panel . If the 
Parties and the Arbitrators agree, a single member of the 
Arbitration Panel may, acting alone, decide discovery and 
procedural matters, including the conduct of hearings to 
receive documents and testimony from third parties who 
have been subpoenaed to produce documents .

(c) Where the Parties have agreed that each Party is to 
name one Arbitrator, the Arbitrators so named shall be 
neutral and independent of the appointing Party, unless 
the Parties have agreed that they shall be non-neutral .
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Rule 8. Service

(a) The Arbitrator may at any time require electronic filing 
and service of documents in an Arbitration . If an Arbitrator 
requires electronic filing, the Parties shall maintain and 
regularly monitor a valid, usable and live email address for 
the receipt of all documents filed through JAMS Electronic 
Filing System . Any document filed electronically shall be 
considered as filed with JAMS when the transmission to 
JAMS Electronic Filing System is complete . Any document 
e-filed by 11:59 p .m . (of the sender’s time zone) shall be 
deemed filed on that date . Upon completion of filing, JAMS 
Electronic Filing System shall issue a confirmation receipt 
that includes the date and time of receipt . The confirmation 
receipt shall serve as proof of filing .

(b) Every document filed with JAMS Electronic Filing 
System shall be deemed to have been signed by the Arbi-
trator, Case Manager, attorney or declarant who submits 
the document to JAMS Electronic Filing System, and shall 
bear the typed name, address and telephone number of a 
signing attorney . Documents containing signatures of third 
parties (i .e ., unopposed motions, affidavits, stipulations, 
etc .) may also be filed electronically by indicating that the 
original signatures are maintained by the filing Party in 
paper format .

(c) Delivery of e-service documents through JAMS Elec-
tronic Filing System to other registered users shall be 
considered as valid and effective service and shall have the 
same legal effect as an original paper document . Recipi-
ents of e-service documents shall access their documents 
through JAMS Electronic Filing System . E-service shall 
be deemed complete when the Party initiating e-service 
completes the transmission of the electronic document(s) 
to JAMS Electronic Filing System for e-filing and/or e-
service . Upon actual or constructive receipt of the elec-
tronic document(s) by the Party to be served, a Certificate 
of Electronic Service shall be issued by JAMS Electronic 
Filing System to the Party initiating e-service, and that 
Certificate shall serve as proof of service . Any Party who 
ignores or attempts to refuse e-service shall be deemed to 
have received the electronic document(s) 72 hours follow-
ing the transmission of the electronic document(s) to JAMS 
Electronic Filing System .

(d) If an electronic filing or service does not occur because 
of (1) an error in the transmission of the document to JAMS 
Electronic Filing System or served Party that was unknown 
to the sending Party; (2) a failure to process the electronic 
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document when received by JAMS Electronic Filing System; 
(3) the Party being erroneously excluded from the service 
list; or (4) other technical problems experienced by the filer, 
the Arbitrator or JAMS may, for good cause shown, permit 
the document to be filed nunc pro tunc to the date it was 
first attempted to be sent electronically . Or, in the case of 
service, the Party shall, absent extraordinary circumstances, 
be entitled to an order extending the date for any response 
or the period within which any right, duty or other act must 
be performed .

(e) For documents that are not filed electronically, service 
by a Party under these Rules is effected by providing one 
signed copy of the document to each Party and two cop-
ies in the case of a sole Arbitrator and four copies in the 
case of a tripartite panel to JAMS . Service may be made 
by hand-delivery, overnight delivery service or U .S . mail . 
Service by any of these means is considered effective upon 
the date of deposit of the document . 

(f) In computing any period of time prescribed or allowed 
by these Rules for a Party to do some act within a prescribed 
period after the service of a notice or other paper on the 
Party and the notice or paper is served on the Party only 
by U .S . mail, three (3) calendar days shall be added to the 
prescribed period .

Rule 9. Notice of Claims

(a) Each Party shall afford all other Parties reasonable and 
timely notice of its claims, affirmative defenses or coun-
terclaims . Any such notice shall include a short statement 
of its factual basis . No claim, remedy, counterclaim or 
affirmative defense will be considered by the Arbitrator in 
the absence of such prior notice to the other Parties, unless 
the Arbitrator determines that no Party has been unfairly 
prejudiced by such lack of formal notice or all Parties agree 
that such consideration is appropriate notwithstanding the 
lack of prior notice .

(b) Claimant’s notice of claims is the Demand for Arbitra-
tion referenced in Rule 5 . It shall include a statement of 
the remedies sought . The Demand for Arbitration may at-
tach and incorporate a copy of a Complaint previously filed 
with a court . In the latter case, Claimant may accompany 
the Complaint with a copy of any Answer to that Complaint 
filed by any Respondent .

(c) Within fourteen (14) calendar days of service of the 
notice of claim, a Respondent may submit to JAMS and 
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serve on other Parties a response and a statement of any 
affirmative defenses, including jurisdictional challenges, 
or counterclaims it may have .

(d) Within fourteen (14) calendar days of service of a 
counterclaim, a Claimant may submit to JAMS and serve 
on other Parties a response to such counterclaim and any 
affirmative defenses, including jurisdictional challenges, 
it may have .

(e) Any claim or counterclaim to which no response has 
been served will be deemed denied .

(f) Jurisdictional challenges under Rule 11 shall be 
deemed waived, unless asserted in a response to a Demand 
or counterclaim or promptly thereafter, when circumstances 
first suggest an issue of arbitrability .

Rule 10. Changes of Claims

After the filing of a claim and before the Arbitrator is 
appointed, any Party may make a new or different claim 
against a Party or any third party that is subject to Arbitra-
tion in the proceeding . Such claim shall be made in writ-
ing, filed with JAMS and served on the other Parties . Any 
response to the new claim shall be made within fourteen 
(14) calendar days after service of such claim . After the 
Arbitrator is appointed, no new or different claim may be 
submitted, except with the Arbitrator’s approval . A Party 
may request a hearing on this issue . Each Party has the 
right to respond to any new or amended claim in accordance 
with Rule 9(c) or (d) .

Rule 11. Interpretation of Rules and
  Jurisdictional Challenges

(a) Once appointed, the Arbitrator shall resolve disputes 
about the interpretation and applicability of these Rules 
and conduct of the Arbitration Hearing . The resolution of 
the issue by the Arbitrator shall be final .

(b) Jurisdictional and arbitrability disputes, including 
disputes over the formation, existence, validity, interpre-
tation or scope of the agreement under which Arbitration 
is sought, and who are proper Parties to the Arbitration, 
shall be submitted to and ruled on by the Arbitrator . The 
Arbitrator has the authority to determine jurisdiction and 
arbitrability issues as a preliminary matter .

(c) Disputes concerning the appointment of the Arbitrator 
shall be resolved by JAMS .
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(d) The Arbitrator may, upon a showing of good cause or 
sua sponte, when necessary to facilitate the Arbitration, 
extend any deadlines established in these Rules, provided 
that the time for rendering the Award may be altered only 
in accordance with Rules 22(i) or 24 .

Rule 12. Representation

(a) The Parties, whether natural persons or legal enti-
ties such as corporations, LLCs or partnerships, may be 
represented by counsel or any other person of the Party’s 
choice . Each Party shall give prompt written notice to the 
Case Manager and the other Parties of the name, address, 
telephone and fax numbers and email address of its rep-
resentative . The representative of a Party may act on the 
Party’s behalf in complying with these Rules .

(b) Changes in Representation . A Party shall give prompt 
written notice to the Case Manager and the other Parties 
of any change in its representation, including the name, 
address, telephone and fax numbers and email address of 
the new representative . Such notice shall state that the 
written consent of the former representative, if any, and of 
the new representative, has been obtained and shall state 
the effective date of the new representation .

Rule 13. Withdrawal from Arbitration

(a) No Party may terminate or withdraw from an Arbitra-
tion after the issuance of the Commencement Letter (see 
Rule 5), except by written agreement of all Parties to the 
Arbitration .

(b) A Party that asserts a claim or counterclaim may 
unilaterally withdraw that claim or counterclaim without 
prejudice by serving written notice on the other Parties 
and the Arbitrator . However, the opposing Parties may, 
within seven (7) calendar days of service of such notice, 
request that the Arbitrator condition the withdrawal upon 
such terms as he or she may direct .

Rule 14. Ex Parte Communications

(a) No Party may have any ex parte communication with 
a neutral Arbitrator, except as provided in section (b) of 
this Rule . The Arbitrator(s) may authorize any Party to 
communicate directly with the Arbitrator(s) by email or 
other written means as long as copies are simultaneously 
forwarded to the JAMS Case Manager and the other Parties .
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(b) A Party may have ex parte communication with its ap-
pointed neutral or non-neutral Arbitrator as necessary to 
secure the Arbitrator’s services and to assure the absence 
of conflicts, as well as in connection with the selection of 
the Chairperson of the arbitral panel .

(c) The Parties may agree to permit more extensive ex 
parte communication between a Party and a non-neutral 
Arbitrator . More extensive communication with a non-
neutral Arbitrator may also be permitted by applicable law 
and rules of ethics .

Rule 15. Arbitrator Selection,
  Disclosures and Replacement

(a) Unless the Arbitrator has been previously selected by 
agreement of the Parties, JAMS may attempt to facilitate 
agreement among the Parties regarding selection of the 
Arbitrator .

(b) If the Parties do not agree on an Arbitrator, JAMS 
shall send the Parties a list of at least five (5) Arbitrator 
candidates in the case of a sole Arbitrator and ten (10) 
Arbitrator candidates in the case of a tripartite panel . JAMS 
shall also provide each Party with a brief description of the 
background and experience of each Arbitrator candidate . 
JAMS may replace any or all names on the list of Arbitrator 
candidates for reasonable cause at any time before the Par-
ties have submitted their choice pursuant to subparagraph 
(c) below .

(c) Within seven (7) calendar days of service upon the 
Parties of the list of names, each Party may strike two 
(2) names in the case of a sole Arbitrator and three (3) 
names in the case of a tripartite panel, and shall rank the 
remaining Arbitrator candidates in order of preference . The 
remaining Arbitrator candidate with the highest composite 
ranking shall be appointed the Arbitrator . JAMS may grant 
a reasonable extension of the time to strike and rank the 
Arbitrator candidates to any Party without the consent of 
the other Parties .

(d) If this process does not yield an Arbitrator or a com-
plete panel, JAMS shall designate the sole Arbitrator or as 
many members of the tripartite panel as are necessary to 
complete the panel .

(e) If a Party fails to respond to a list of Arbitrator candi-
dates within seven (7) calendar days after its service, or 
fails to respond according to the instructions provided by 
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JAMS, JAMS shall deem that Party to have accepted all of 
the Arbitrator candidates .

(f) Entities whose interests are not adverse with respect 
to the issues in dispute shall be treated as a single Party 
for purposes of the Arbitrator selection process . JAMS 
shall determine whether the interests between entities are 
adverse for purposes of Arbitrator selection, considering 
such factors as whether the entities are represented by 
the same attorney and whether the entities are presenting 
joint or separate positions at the Arbitration .

(g) If, for any reason, the Arbitrator who is selected is un-
able to fulfill the Arbitrator’s duties, a successor Arbitrator 
shall be chosen in accordance with this Rule . If a member 
of a panel of Arbitrators becomes unable to fulfill his or 
her duties after the beginning of a Hearing but before the 
issuance of an Award, a new Arbitrator will be chosen in 
accordance with this Rule, unless, in the case of a tripartite 
panel, the Parties agree to proceed with the remaining two 
Arbitrators . JAMS will make the final determination as to 
whether an Arbitrator is unable to fulfill his or her duties, 
and that decision shall be final .

(h) Any disclosures regarding the selected Arbitrator shall 
be made as required by law or within ten (10) calendar 
days from the date of appointment . Such disclosures may 
be provided in electronic format, provided that JAMS will 
produce a hard copy to any Party that requests it . The 
Parties and their representatives shall disclose to JAMS 
any circumstance likely to give rise to justifiable doubt as 
to the Arbitrator’s impartiality or independence, including 
any bias or any financial or personal interest in the result 
of the Arbitration or any past or present relationship with 
the Parties or their representatives . The obligation of the 
Arbitrator, the Parties and their representatives to make all 
required disclosures continues throughout the Arbitration 
process .

(i) At any time during the Arbitration process, a Party may 
challenge the continued service of an Arbitrator for cause . 
The challenge must be based upon information that was 
not available to the Parties at the time the Arbitrator was 
selected . A challenge for cause must be in writing and 
exchanged with opposing Parties, who may respond within 
seven (7) calendar days of service of the challenge . JAMS 
shall make the final determination as to such challenge . 
Such determination shall take into account the materiality 
of the facts and any prejudice to the Parties . That decision 
will be final .
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(j) Where the Parties have agreed that a Party-appointed 
Arbitrator is to be non-neutral, that Party-appointed Arbi-
trator is not obliged to withdraw if requested to do so only 
by the Party who did not appoint that Arbitrator .

Rule 16. Preliminary Conference

At the request of any Party or at the direction of the Arbitra-
tor, a Preliminary Conference shall be conducted with the 
Parties or their counsel or representatives . The Preliminary 
Conference may address any or all of the following subjects:

(a) The exchange of information in accordance with Rule 
17 or otherwise;

(b) The schedule for discovery as permitted by the Rules, 
as agreed by the Parties or as required or authorized by 
applicable law;

(c) The pleadings of the Parties and any agreement to 
clarify or narrow the issues or structure the Arbitration 
Hearing;

(d) The scheduling of the Hearing and any pre-Hearing 
exchanges of information, exhibits, motions or briefs;

(e) The attendance of witnesses as contemplated by Rule 
21;

(f) The scheduling of any dispositive motion pursuant to 
Rule 18;

(g) The premarking of exhibits, the preparation of joint 
exhibit lists and the resolution of the admissibility of ex-
hibits;

(h) The form of the Award; and

(i) Such other matters as may be suggested by the Parties 
or the Arbitrator .

The Preliminary Conference may be conducted telephoni-
cally and may be resumed from time to time as warranted .

Rule 16.1. Application of
   Expedited Procedures

(a) If these Expedited Procedures are referenced in the 
Parties’ agreement to arbitrate or are later agreed to by all 
Parties, they shall be applied by the Arbitrator .
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(b) The Claimant or Respondent may opt into the Expedited 
Procedures . The Claimant may do so by indicating the 
election in the Demand for Arbitration . The Respondent 
may opt into the Expedited Procedures by so indicating in 
writing to JAMS with a copy to the Claimant served within 
fourteen (14) days of receipt of the Demand for Arbitration . 
If a Party opts into the Expedited Procedures, the other 
side shall indicate within seven (7) calendar days of notice 
thereof whether it agrees to the Expedited Procedures .

(c) If one Party elects the Expedited Procedures and any 
other Party declines to agree to the Expedited Procedures, 
each Party shall have a client or client representative pres-
ent at the first Preliminary Conference (which should, if 
feasible, be an in-person conference), unless excused by 
the Arbitrator for good cause .

Rule 16.2. Where Expedited Procedures
   Are Applicable

(a) The Arbitrator shall require compliance with Rule 17(a) 
prior to conducting the first Preliminary Conference . Each 
Party shall confirm in writing to the Arbitrator that it has so 
complied or shall indicate any limitations on full compli-
ance and the reasons therefor .

(b) Document requests shall (1) be limited to documents 
that are directly relevant to the matters in dispute or to 
its outcome; (2) be reasonably restricted in terms of time 
frame, subject matter and persons or entities to which the 
requests pertain; and (3) not include broad phraseology 
such as “all documents directly or indirectly related to .” 
The Requests shall not be encumbered with extensive 
“definitions” or “instructions .” The Arbitrator may edit or 
limit the number of requests .

(c) E-Discovery shall be limited as follows:

 (i) There shall be production of electronic documents 
only from sources used in the ordinary course of business . 
Absent a showing of compelling need, no such documents 
are required to be produced from backup servers, tapes or 
other media .

 (ii) Absent a showing of compelling need, the produc-
tion of electronic documents shall normally be made on 
the basis of generally available technology in a searchable 
format that is usable by the requesting Party and conve-
nient and economical for the producing Party . Absent a 
showing of compelling need, the Parties need not produce 
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metadata, with the exception of header fields for email 
correspondence .

 (iii) The description of custodians from whom elec-
tronic documents may be collected should be narrowly 
tailored to include only those individuals whose electronic 
documents may reasonably be expected to contain evidence 
that is material to the dispute .

 (iv) Where the costs and burdens of e-discovery are 
disproportionate to the nature of the dispute or to the 
amount in controversy, or to the relevance of the materials 
requested, the Arbitrator may either deny such requests or 
order disclosure on the condition that the requesting Party 
advance the reasonable cost of production to the other side, 
subject to the allocation of costs in the final Award .

 (v) The Arbitrator may vary these Rules after discus-
sion with the Parties at the Preliminary Conference .

(d) Depositions of percipient witnesses shall be limited 
as follows:

 (i) The limitation of one discovery deposition per side 
(Rule 17(b)) shall be applied by the Arbitrator, unless it is 
determined, based on all relevant circumstances, that more 
depositions are warranted . The Arbitrator shall consider the 
amount in controversy, the complexity of the factual issues, 
the number of Parties and the diversity of their interests 
and whether any or all of the claims appear, on the basis 
of the pleadings, to have sufficient merit to justify the time 
and expense associated with the requested discovery .

 (ii) The Arbitrator shall also consider the additional 
factors listed in the JAMS Recommended Arbitration Dis-
covery Protocols for Domestic Commercial Cases .

(e) Expert depositions, if any, shall be limited as follows: 
Where written expert reports are produced to the other side 
in advance of the Hearing (Rule 17(a)), expert depositions 
may be conducted only by agreement of the Parties or by 
order of the Arbitrator for good cause shown .

(f) Discovery disputes shall be resolved on an expedited 
basis .

 (i) Where there is a panel of three Arbitrators, the 
Parties are encouraged to agree, by rule or otherwise, that 
the Chair or another member of the panel is authorized to 
resolve discovery issues, acting alone .

 (ii) Lengthy briefs on discovery matters should be 
avoided . In most cases, the submission of brief letters will 
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sufficiently inform the Arbitrator with regard to the issues 
to be decided .

 (iii) The Parties should meet and confer in good faith 
prior to presenting any issues for the Arbitrator’s decision .

 (iv) If disputes exist with respect to some issues, that 
should not delay the Parties’ discovery on remaining issues .

(g) The Arbitrator shall set a discovery cutoff not to ex-
ceed seventy-five (75) calendar days after the Preliminary 
Conference for percipient discovery and not to exceed one 
hundred five (105) calendar days for expert discovery (if 
any) . These dates may be extended by the Arbitrator for 
good cause shown .

(h) Dispositive motions (Rule 18) shall not be permitted, 
except as set forth in the JAMS Recommended Arbitration 
Discovery Protocols for Domestic Commercial Cases or un-
less the Parties agree to that procedure .

(i) The Hearing shall commence within sixty (60) calendar 
days after the cutoff for percipient discovery . Consecutive 
Hearing days shall be established, unless otherwise agreed 
by the Parties or ordered by the Arbitrator . These dates may 
be extended by the Arbitrator for good cause shown .

(j) The Arbitrator may alter any of these Procedures for 
good cause .

Rule 17. Exchange of Information

(a) The Parties shall cooperate in good faith in the volun-
tary and informal exchange of all non-privileged documents 
and other information (including electronically stored 
information (“ESI”)) relevant to the dispute or claim imme-
diately after commencement of the Arbitration . They shall 
complete an initial exchange of all relevant, non-privileged 
documents, including, without limitation, copies of all 
documents in their possession or control on which they 
rely in support of their positions, and names of individuals 
whom they may call as witnesses at the Arbitration Hearing, 
within twenty-one (21) calendar days after all pleadings or 
notice of claims have been received . The Arbitrator may 
modify these obligations at the Preliminary Conference .

(b) Each Party may take one deposition of an opposing 
Party or of one individual under the control of the opposing 
Party . The Parties shall attempt to agree on the time, loca-
tion and duration of the deposition . If the Parties do not 
agree, these issues shall be determined by the Arbitrator . 
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The necessity of additional depositions shall be determined 
by the Arbitrator based upon the reasonable need for the 
requested information, the availability of other discovery 
options and the burdensomeness of the request on the 
opposing Parties and the witness .

(c) As they become aware of new documents or informa-
tion, including experts who may be called upon to testify, 
all Parties continue to be obligated to provide relevant, non-
privileged documents to supplement their identification of 
witnesses and experts and to honor any informal agreements 
or understandings between the Parties regarding documents 
or information to be exchanged . Documents that were not 
previously exchanged, or witnesses and experts that were 
not previously identified, may not be considered by the 
Arbitrator at the Hearing, unless agreed by the Parties or 
upon a showing of good cause .

(d) The Parties shall promptly notify JAMS when a dis-
pute exists regarding discovery issues . A conference shall 
be arranged with the Arbitrator, either by telephone or in 
person, and the Arbitrator shall decide the dispute . With 
the written consent of all Parties, and in accordance with 
an agreed written procedure, the Arbitrator may appoint a 
special master to assist in resolving a discovery dispute .

Rule 18. Summary Disposition
  of a Claim or Issue

The Arbitrator may permit any Party to file a Motion for 
Summary Disposition of a particular claim or issue, either 
by agreement of all interested Parties or at the request of 
one Party, provided other interested Parties have reasonable 
notice to respond to the request .

Rule 19. Scheduling and Location
  of Hearing

(a) The Arbitrator, after consulting with the Parties that 
have appeared, shall determine the date, time and location 
of the Hearing . The Arbitrator and the Parties shall attempt 
to schedule consecutive Hearing days if more than one day 
is necessary .

(b) If a Party has failed to participate in the Arbitration pro-
cess, the Arbitrator may set the Hearing without consulting 
with that Party . The non-participating Party shall be served 
with a Notice of Hearing at least thirty (30) calendar days 
prior to the scheduled date, unless the law of the relevant 
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jurisdiction allows for, or the Parties have agreed to, shorter 
notice .

(c) The Arbitrator, in order to hear a third-party witness, 
or for the convenience of the Parties or the witnesses, may 
conduct the Hearing at any location . Any JAMS Resolution 
Center may be designated a Hearing location for purposes 
of the issuance of a subpoena or subpoena duces tecum 
to a third-party witness .

Rule 20. Pre-Hearing Submissions

(a) Except as set forth in any scheduling order that may be 
adopted, at least fourteen (14) calendar days before the 
Arbitration Hearing, the Parties shall file with JAMS and 
serve and exchange (1) a list of the witnesses they intend 
to call, including any experts; (2) a short description of the 
anticipated testimony of each such witness and an estimate 
of the length of the witness’ direct testimony; (3) any writ-
ten expert reports that may be introduced at the Arbitration 
Hearing; and (4) a list of all exhibits intended to be used at 
the Hearing . The Parties should exchange with each other 
copies of any such exhibits to the extent that they have not 
been previously exchanged . The Parties should pre-mark 
exhibits and shall attempt to resolve any disputes regarding 
the admissibility of exhibits prior to the Hearing .

(b) The Arbitrator may require that each Party submit a 
concise written statement of position, including summa-
ries of the facts and evidence a Party intends to present, 
discussion of the applicable law and the basis for the re-
quested Award or denial of relief sought . The statements, 
which may be in the form of a letter, shall be filed with 
JAMS and served upon the other Parties at least seven (7) 
calendar days before the Hearing date . Rebuttal statements 
or other pre-Hearing written submissions may be permitted 
or required at the discretion of the Arbitrator .

Rule 21. Securing Witnesses
  and Documents for the
  Arbitration Hearing

At the written request of a Party, all other Parties shall 
produce for the Arbitration Hearing all specified witnesses 
in their employ or under their control without need of 
subpoena . The Arbitrator may issue subpoenas for the 
attendance of witnesses or the production of documents 
either prior to or at the Hearing pursuant to this Rule or 
Rule 19(c) . The subpoena or subpoena duces tecum shall 
be issued in accordance with the applicable law . Pre-issued 

Case 18-04177-TOM11    Doc 1048-1    Filed 03/19/19    Entered 03/19/19 11:14:17    Desc
 Exhibit Exhibit A - JAMS Rules    Page 24 of 34



24 JAMS COMPREHENSIVE ARBITRATION RULES  |  JULY 1, 2014

subpoenas may be used in jurisdictions that permit them . 
In the event a Party or a subpoenaed person objects to 
the production of a witness or other evidence, the Party or 
subpoenaed person may file an objection with the Arbitrator, 
who shall promptly rule on the objection, weighing both the 
burden on the producing Party and witness and the need of 
the proponent for the witness or other evidence .

Rule 22. The Arbitration Hearing

(a) The Arbitrator will ordinarily conduct the Arbitration 
Hearing in the manner set forth in these Rules . The Arbi-
trator may vary these procedures if it is determined to be 
reasonable and appropriate to do so .

(b) The Arbitrator shall determine the order of proof, which 
will generally be similar to that of a court trial .

(c) The Arbitrator shall require witnesses to testify under 
oath if requested by any Party, or otherwise at the discretion 
of the Arbitrator .

(d) Strict conformity to the rules of evidence is not re-
quired, except that the Arbitrator shall apply applicable 
law relating to privileges and work product . The Arbitrator 
shall consider evidence that he or she finds relevant and 
material to the dispute, giving the evidence such weight 
as is appropriate . The Arbitrator may be guided in that 
determination by principles contained in the Federal Rules 
of Evidence or any other applicable rules of evidence . The 
Arbitrator may limit testimony to exclude evidence that 
would be immaterial or unduly repetitive, provided that all 
Parties are afforded the opportunity to present material and 
relevant evidence .

(e) The Arbitrator shall receive and consider relevant 
deposition testimony recorded by transcript or videotape, 
provided that the other Parties have had the opportunity 
to attend and cross-examine . The Arbitrator may in his or 
her discretion consider witness affidavits or other recorded 
testimony even if the other Parties have not had the op-
portunity to cross-examine, but will give that evidence only 
such weight as he or she deems appropriate .

(f) The Parties will not offer as evidence, and the Arbitra-
tor shall neither admit into the record nor consider, prior 
settlement offers by the Parties or statements or recommen-
dations made by a mediator or other person in connection 
with efforts to resolve the dispute being arbitrated, except 
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to the extent that applicable law permits the admission of 
such evidence .

(g) The Hearing, or any portion thereof, may be conducted 
telephonically or videographically with the agreement of the 
Parties or at the discretion of the Arbitrator .

(h) When the Arbitrator determines that all relevant and 
material evidence and arguments have been presented, 
and any interim or partial Awards have been issued, the 
Arbitrator shall declare the Hearing closed . The Arbitrator 
may defer the closing of the Hearing until a date determined 
by the Arbitrator in order to permit the Parties to submit 
post-Hearing briefs, which may be in the form of a letter, 
and/or to make closing arguments . If post-Hearing briefs 
are to be submitted or closing arguments are to be made, 
the Hearing shall be deemed closed upon receipt by the 
Arbitrator of such briefs or at the conclusion of such closing 
arguments, whichever is later .

(i) At any time before the Award is rendered, the Arbitrator 
may, sua sponte or on application of a Party for good cause 
shown, reopen the Hearing . If the Hearing is reopened, the 
time to render the Award shall be calculated from the date 
the reopened Hearing is declared closed by the Arbitrator .

(j) The Arbitrator may proceed with the Hearing in the 
absence of a Party that, after receiving notice of the Hear-
ing pursuant to Rule 19, fails to attend . The Arbitrator may 
not render an Award solely on the basis of the default or 
absence of the Party, but shall require any Party seeking 
relief to submit such evidence as the Arbitrator may require 
for the rendering of an Award . If the Arbitrator reasonably 
believes that a Party will not attend the Hearing, the Arbitra-
tor may schedule the Hearing as a telephonic Hearing and 
may receive the evidence necessary to render an Award by 
affidavit . The notice of Hearing shall specify if it will be in 
person or telephonic .

(k) Any Party may arrange for a stenographic or other re-
cord to be made of the Hearing and shall inform the other 
Parties in advance of the Hearing .

 (i) The requesting Party shall bear the cost of such 
stenographic record . If all other Parties agree to share the 
cost of the stenographic record, it shall be made available 
to the Arbitrator and may be used in the proceeding .

 (ii) If there is no agreement to share the cost of the 
stenographic record, it may not be provided to the Arbitrator 
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and may not be used in the proceeding, unless the Party 
arranging for the stenographic record agrees to provide ac-
cess to the stenographic record either at no charge or on 
terms that are acceptable to the Parties and the reporting 
service .

 (iii) If the Parties agree to the Optional Arbitration 
Appeal Procedure (Rule 34), they shall, if possible, ensure 
that a stenographic or other record is made of the Hearing 
and shall share the cost of that record .

 (iv) The Parties may agree that the cost of the steno-
graphic record shall or shall not be allocated by the Arbitra-
tor in the Award .

Rule 23. Waiver of Hearing

The Parties may agree to waive the oral Hearing and submit 
the dispute to the Arbitrator for an Award based on written 
submissions and other evidence as the Parties may agree .

Rule 24. Awards

(a) The Arbitrator shall render a Final Award or a Partial 
Final Award within thirty (30) calendar days after the date 
of the close of the Hearing, as defined in Rule 22(h) or (i), 
or, if a Hearing has been waived, within thirty (30) calen-
dar days after the receipt by the Arbitrator of all materials 
specified by the Parties, except (1) by the agreement of 
the Parties; (2) upon good cause for an extension of time 
to render the Award; or (3) as provided in Rule 22(i) . The 
Arbitrator shall provide the Final Award or the Partial Final 
Award to JAMS for issuance in accordance with this Rule .

(b) Where a panel of Arbitrators has heard the dispute, 
the decision and Award of a majority of the panel shall 
constitute the Arbitration Award .

(c) In determining the merits of the dispute, the Arbitra-
tor shall be guided by the rules of law agreed upon by the 
Parties . In the absence of such agreement, the Arbitrator 
shall be guided by the rules of law and equity that he or 
she deems to be most appropriate . The Arbitrator may grant 
any remedy or relief that is just and equitable and within 
the scope of the Parties’ agreement, including, but not 
limited to, specific performance of a contract or any other 
equitable or legal remedy .

(d) In addition to a Final Award or Partial Final Award, the 
Arbitrator may make other decisions, including interim or 
partial rulings, orders and Awards .
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(e) Interim Measures . The Arbitrator may grant whatever 
interim measures are deemed necessary, including injunc-
tive relief and measures for the protection or conservation 
of property and disposition of disposable goods . Such in-
terim measures may take the form of an interim or Partial 
Final Award, and the Arbitrator may require security for 
the costs of such measures . Any recourse by a Party to a 
court for interim or provisional relief shall not be deemed 
incompatible with the agreement to arbitrate or a waiver 
of the right to arbitrate .

(f) The Award of the Arbitrator may allocate Arbitration 
fees and Arbitrator compensation and expenses, unless 
such an allocation is expressly prohibited by the Parties’ 
Agreement . (Such a prohibition may not limit the power 
of the Arbitrator to allocate Arbitration fees and Arbitrator 
compensation and expenses pursuant to Rule 31(c) .)

(g) The Award of the Arbitrator may allocate attorneys’ fees 
and expenses and interest (at such rate and from such date 
as the Arbitrator may deem appropriate) if provided by the 
Parties’ Agreement or allowed by applicable law . When the 
Arbitrator is authorized to award attorneys’ fees and must 
determine the reasonable amount of such fees, he or she 
may consider whether the failure of a Party to cooperate 
reasonably in the discovery process and/or comply with the 
Arbitrator’s discovery orders caused delay to the proceeding 
or additional costs to the other Parties .

(h) The Award shall consist of a written statement signed 
by the Arbitrator regarding the disposition of each claim 
and the relief, if any, as to each claim . Unless all Parties 
agree otherwise, the Award shall also contain a concise 
written statement of the reasons for the Award .

(i) After the Award has been rendered, and provided the 
Parties have complied with Rule 31, the Award shall be is-
sued by serving copies on the Parties . Service may be made 
by U .S . mail . It need not be sent certified or registered .

(j) Within seven (7) calendar days after service of a Par-
tial Final Award or Final Award by JAMS, any Party may 
serve upon the other Parties and on JAMS a request that 
the Arbitrator correct any computational, typographical or 
other similar error in an Award (including the reallocation 
of fees pursuant to Rule 31(c) or on account of the effect 
of an offer to allow judgment), or the Arbitrator may sua 
sponte propose to correct such errors in an Award . A Party 
opposing such correction shall have seven (7) calendar 
days thereafter in which to file any objection . The Arbitrator 
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may make any necessary and appropriate corrections to the 
Award within twenty-one (21) calendar days of receiving 
a request or fourteen (14) calendar days after his or her 
proposal to do so . The Arbitrator may extend the time within 
which to make corrections upon good cause . The corrected 
Award shall be served upon the Parties in the same manner 
as the Award .

(k) The Award is considered final, for purposes of either 
the Optional Arbitration Appeal Procedure pursuant to Rule 
34 or a judicial proceeding to enforce, modify or vacate 
the Award pursuant to Rule 25, fourteen (14) calendar 
days after service is deemed effective if no request for a 
correction is made, or as of the effective date of service of 
a corrected Award .

Rule 25. Enforcement of the Award

Proceedings to enforce, confirm, modify or vacate an 
Award will be controlled by and conducted in conformity 
with the Federal Arbitration Act, 9 U .S .C . Sec 1, et seq ., 
or applicable state law . The Parties to an Arbitration under 
these Rules shall be deemed to have consented that judg-
ment upon the Award may be entered in any court having 
jurisdiction thereof .

Rule 26. Confidentiality and Privacy

(a) JAMS and the Arbitrator shall maintain the confidential 
nature of the Arbitration proceeding and the Award, includ-
ing the Hearing, except as necessary in connection with a 
judicial challenge to or enforcement of an Award, or unless 
otherwise required by law or judicial decision .

(b) The Arbitrator may issue orders to protect the confi-
dentiality of proprietary information, trade secrets or other 
sensitive information .

(c) Subject to the discretion of the Arbitrator or agreement 
of the Parties, any person having a direct interest in the 
Arbitration may attend the Arbitration Hearing . The Arbitra-
tor may exclude any non-Party from any part of a Hearing .

Rule 27. Waiver

(a) If a Party becomes aware of a violation of or failure to 
comply with these Rules and fails promptly to object in 
writing, the objection will be deemed waived, unless the 
Arbitrator determines that waiver will cause substantial 
injustice or hardship .
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(b) If any Party becomes aware of information that could be 
the basis of a challenge for cause to the continued service 
of the Arbitrator, such challenge must be made promptly, 
in writing, to the Arbitrator or JAMS . Failure to do so shall 
constitute a waiver of any objection to continued service 
by the Arbitrator .

Rule 28. Settlement and Consent Award

(a) The Parties may agree, at any stage of the Arbitration 
process, to submit the case to JAMS for mediation . The 
JAMS mediator assigned to the case may not be the Arbi-
trator or a member of the Appeal Panel, unless the Parties 
so agree, pursuant to Rule 28(b) .

(b) The Parties may agree to seek the assistance of the 
Arbitrator in reaching settlement . By their written agree-
ment to submit the matter to the Arbitrator for settlement 
assistance, the Parties will be deemed to have agreed that 
the assistance of the Arbitrator in such settlement efforts 
will not disqualify the Arbitrator from continuing to serve 
as Arbitrator if settlement is not reached; nor shall such 
assistance be argued to a reviewing court as the basis for 
vacating or modifying an Award .

(c) If, at any stage of the Arbitration process, all Parties 
agree upon a settlement of the issues in dispute and request 
the Arbitrator to embody the agreement in a Consent Award, 
the Arbitrator shall comply with such request, unless the 
Arbitrator believes the terms of the agreement are illegal 
or undermine the integrity of the Arbitration process . If the 
Arbitrator is concerned about the possible consequences 
of the proposed Consent Award, he or she shall inform the 
Parties of that concern and may request additional specific 
information from the Parties regarding the proposed Con-
sent Award . The Arbitrator may refuse to enter the proposed 
Consent Award and may withdraw from the case .

Rule 29. Sanctions

The Arbitrator may order appropriate sanctions for failure 
of a Party to comply with its obligations under any of these 
Rules or with an order of the Arbitrator . These sanctions 
may include, but are not limited to, assessment of Arbitra-
tion fees and Arbitrator compensation and expenses; as-
sessment of any other costs occasioned by the actionable 
conduct, including reasonable attorneys’ fees; exclusion 
of certain evidence; drawing adverse inferences; or, in ex-
treme cases, determining an issue or issues submitted to 
Arbitration adversely to the Party that has failed to comply .
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Rule 30. Disqualification of the
  Arbitrator as a Witness or Party
  and Exclusion of Liability

(a) The Parties may not call the Arbitrator, the Case Man-
ager or any other JAMS employee or agent as a witness or 
as an expert in any pending or subsequent litigation or other 
proceeding involving the Parties and relating to the dispute 
that is the subject of the Arbitration . The Arbitrator, Case 
Manager and other JAMS employees and agents are also 
incompetent to testify as witnesses or experts in any such 
proceeding .

(b) The Parties shall defend and/or pay the cost (includ-
ing any attorneys’ fees) of defending the Arbitrator, Case 
Manager and/or JAMS from any subpoenas from outside 
parties arising from the Arbitration .

(c) The Parties agree that neither the Arbitrator, nor the 
Case Manager, nor JAMS is a necessary Party in any litiga-
tion or other proceeding relating to the Arbitration or the 
subject matter of the Arbitration, and neither the Arbitrator, 
nor the Case Manager, nor JAMS, including its employees or 
agents, shall be liable to any Party for any act or omission 
in connection with any Arbitration conducted under these 
Rules, including, but not limited to, any disqualification 
of or recusal by the Arbitrator .

Rule 31. Fees

(a) Each Party shall pay its pro rata share of JAMS fees 
and expenses as set forth in the JAMS fee schedule in ef-
fect at the time of the commencement of the Arbitration, 
unless the Parties agree on a different allocation of fees 
and expenses . JAMS’ agreement to render services is jointly 
with the Party and the attorney or other representative of 
the Party in the Arbitration . The non-payment of fees may 
result in an administrative suspension of the case in ac-
cordance with Rule 6(c) .

(b) JAMS requires that the Parties deposit the fees and 
expenses for the Arbitration from time to time during the 
course of the proceedings and prior to the Hearing . The 
Arbitrator may preclude a Party that has failed to deposit 
its pro rata or agreed-upon share of the fees and expenses 
from offering evidence of any affirmative claim at the Hear-
ing .

(c) The Parties are jointly and severally liable for the pay-
ment of JAMS Arbitration fees and Arbitrator compensation 
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and expenses . In the event that one Party has paid more 
than its share of such fees, compensation and expenses, 
the Arbitrator may award against any other Party any such 
fees, compensation and expenses that such Party owes 
with respect to the Arbitration .

(d) Entities whose interests are not adverse with respect 
to the issues in dispute shall be treated as a single Party 
for purposes of JAMS’ assessment of fees . JAMS shall de-
termine whether the interests between entities are adverse 
for purpose of fees, considering such factors as whether the 
entities are represented by the same attorney and whether 
the entities are presenting joint or separate positions at the 
Arbitration .

Rule 32. Bracketed (or High-Low) 
  Arbitration Option

(a) At any time before the issuance of the Arbitration 
Award, the Parties may agree, in writing, on minimum and 
maximum amounts of damages that may be awarded on 
each claim or on all claims in the aggregate . The Parties 
shall promptly notify JAMS and provide to JAMS a copy 
of their written agreement setting forth the agreed-upon 
minimum and maximum amounts .

(b) JAMS shall not inform the Arbitrator of the agreement 
to proceed with this option or of the agreed-upon minimum 
and maximum levels without the consent of the Parties .

(c) The Arbitrator shall render the Award in accordance 
with Rule 24 .

(d) In the event that the Award of the Arbitrator is be-
tween the agreed-upon minimum and maximum amounts, 
the Award shall become final as is . In the event that the 
Award is below the agreed-upon minimum amount, the final 
Award issued shall be corrected to reflect the agreed-upon 
minimum amount . In the event that the Award is above the 
agreed-upon maximum amount, the final Award issued shall 
be corrected to reflect the agreed-upon maximum amount .

Rule 33. Final Offer (or Baseball)
  Arbitration Option

(a) Upon agreement of the Parties to use the option set 
forth in this Rule, at least seven (7) calendar days before 
the Arbitration Hearing, the Parties shall exchange and 
provide to JAMS written proposals for the amount of money 
damages they would offer or demand, as applicable, and 
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that they believe to be appropriate based on the standard 
set forth in Rule 24(c) . JAMS shall promptly provide copies 
of the Parties’ proposals to the Arbitrator, unless the Parties 
agree that they should not be provided to the Arbitrator . 
At any time prior to the close of the Arbitration Hearing, 
the Parties may exchange revised written proposals or 
demands, which shall supersede all prior proposals . The 
revised written proposals shall be provided to JAMS, which 
shall promptly provide them to the Arbitrator, unless the 
Parties agree otherwise .

(b) If the Arbitrator has been informed of the written pro-
posals, in rendering the Award, the Arbitrator shall choose 
between the Parties’ last proposals, selecting the proposal 
that the Arbitrator finds most reasonable and appropriate in 
light of the standard set forth in Rule 24(c) . This provision 
modifies Rule 24(h) in that no written statement of reasons 
shall accompany the Award .

(c) If the Arbitrator has not been informed of the written 
proposals, the Arbitrator shall render the Award as if pursu-
ant to Rule 24, except that the Award shall thereafter be 
corrected to conform to the closest of the last proposals and 
the closest of the last proposals will become the Award .

(d) Other than as provided herein, the provisions of Rule 
24 shall be applicable .

Rule 34. Optional Arbitration
  Appeal Procedure

The Parties may agree at any time to the JAMS Optional 
Arbitration Appeal Procedure . All Parties must agree in 
writing for such procedure to be effective . Once a Party 
has agreed to the Optional Arbitration Appeal Procedure, 
it cannot unilaterally withdraw from it, unless it withdraws, 
pursuant to Rule 13, from the Arbitration .
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